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The Agency
Argument—

What ERIS A Plaintiffs and Defendants Need to Know

By Thomas O. Sinclair and
Jenifer Champ Wallis

The Employee Retirement Income
Security Act of 1974, commonly known as
ERISA, governs most employer-provided
employee welfare benefits. If an employer
provides its employees with benefits such
as group disability insurance, ERISA may
govern legal disputes that arise concern-
ing those benefits. In practical effect,
ERISA (a federal statute) may preempt
any state law claims an employee would
otherwise have and subject those claims
to the increasingly specialized area of
ERISA litigation. This article is written
Jfor ERISA practitioners on both sides of
the bar and for corporate counsel who
are faced with ERISA questions arising in

the administration of employee benefits.

rs. Smith worked more than 15
years for an employer she
respected in a job she enjoyed.

When Mrs. Smith was diagnosed with a
potentially debilitating medical condi-
tion, she planned to obtain treatment and
continue working. More than five surger-
ies later, Mrs. Smith and her attending
physicians concluded she was simply no
longer physically capable of working.
Luckily for Mrs. Smith, one of the
employee benefits provided by her
employer was a group disability insur-
ance plan, one which paid 60 percent of
her pre-disability salary in monthly
Long-Term Disability (“LTD”) benefits
upon a finding of total disability under
the policy.

Mrs. Smith submitted a claim for dis-
ability benefits with ABC Insurance, the
LTD insurance carrier, was approved for
benefits and began receiving a monthly
check for disability benefits. Mrs. Smith
readjusted her life plan and set a new
goal-meeting her daily needs on only 60
percent of her former salary. Within a
few months, ABC Insurance offered to
arrange for Mrs. Smith to be represented

in a claim for Social Security Disability
(“SSDI”) benefits. ABC Insurance made
clear that Mrs. Smith would not be
responsible for obtaining representation
in the SSDI claims process but rather
that ABC Insurance itself would “help
her” obtain representation. Mrs. Smith
accepted the insurer’s offer.

Mrs. Smith was then contacted by
Government Benefit Advocates, an entity
that represents individuals in claims for
Social Security Disability benefits. One of
the initial forms Government Benefit
Advocates requested Mrs. Smith sign was
one allowing Government Benefit
Advocates to release information on the
status of her SSDI claim to the LTD carrier,
ABC Insurance. Mrs. Smith executed the
form and provided Government Benefit
Advocates with the contact information for
all her attending physicians—contact infor-
mation she had also provided ABC
Insurance. Government Benefit Advocates
contacted Mrs. Smith’s attending physi-
cians and obtained her medical records.
Government Benefit Advocates also had
consultants review Mrs. Smith’s medical
records and these consultants opined that
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Mrs. Smith was unable to perform the job duty requirements for
any occupation in the national economy.

Government Benefit Advocates then submitted the medical
records and reports outlining Mrs. Smith’s inability to perform
any occupation in the national economy to the Social Security
Administration in support of Mrs. Smith’s claim for Social
Security Disability benefits. Government Benefit Advocates then
represented to the Social Security Administration and to the
administrative law judge at the hearing on Mrs. Smith’s claim for
Social Security Disability benefits that Mrs. Smith was unable to
work in any occupation. Mrs. Smith was found to be “disabled”
by the Social Security Administration and awarded Social
Security Disability benefits. Mrs. Smith then received a check
for $50,000 in retroactive Social Security disability benefits, cov-
ering the same period of time she was receiving LTD benefits
and also received notice that she would receive monthly Social
Security Disability benefits in the future. Her future monthly
benefit from Social Security was less than
the monthly LTD benefits she was present-
ly receiving from ABC Insurance.

Throughout her claim for Social
Security Disability benefits, Government
Benefit Advocates kept ABC Insurance
updated on the progress of Mrs. Smith’s
Social Security Disability claim through e-
mails and phone conversations.
Government Benefit Advocates communi-
cated regularly with Mrs. Smith’s insurer,
notifying ABC Insurance when medical
records were requested and keeping ABC
Insurance apprised of the status of Mrs.
Smith’s claim for Social Security
Disability benefits. Upon the award of
Mrs. Smith’s Social Security Disability
benefits, Government Benefit Advocates
notified ABC Insurance of the award and
provided ABC Insurance with a copy of the award letter from
the Social Security Administration. Government Benefit
Advocates then notified Mrs. Smith that she would be responsi-
ble for reimbursing ABC Insurance for the resulting “overpay-
ment” of benefits' and that Government Benefit Advocates
would coordinate repaying ABC Insurance.> Government
Benefit Advocates later notified Mrs. Smith that the amount of
the “overpayment” was $50,000, the total amount of her retroac-
tive Social Security Disability benefit payment, and that she was
required to pay this amount to ABC Insurance.?

Mrs. Smith submitted the $50,000 check to Government
Benefit Advocates who immediately turned over the funds to
ABC Insurance. ABC Insurance paid Government Benefit
Advocates for its services in representing Mrs. Smith in her
claim for Social Security Disability benefits and recovering the
“overpayment.” Shortly thereafter, Mrs. Smith received notifica-
tion from ABC Insurance that it was ABC Insurance’s determi-
nation that she was not disabled pursuant to the terms of her
group LTD disability policy and that ABC Insurance would no
longer pay her monthly LTD benefits. Mrs. Smith received no
further LTD benefits from ABC Insurance.
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...1t 18 the existence of
a right of control,
notwithstanding
whether it 1s actually
exercised, that 1s a
factor to be considered
when determining the f or Claimants

existence of an agency and Insurers
relationship.

What Happened to Mrs.

Smith’s Social Security
Award?

Most disability insurance plans contain reimbursement provi-
sions that provide that upon an insured’s receiving a Social
Security Disability award, the insured must pay back what is
deemed an “overpayment” of benefits. In many cases, as is
illustrated by the case of Mrs. Smith, this overpayment will con-
stitute the entire amount of the insured’s initial lump sum Social
Security award paid for past-due benefit periods. These reim-
bursement provisions have been discussed in depth by other
ERISA practitioners* and therefore will not be discussed at
length here. It is sufficient for the purpose of this article to note
that most plans provide that even if the insured chooses not to
apply for Social Security Disability bene-
fits, the LTD insurer may have the con-
tractual right to estimate the amount of
those benefits and reduce the amount of
monthly benefits the LTD insurer is paying
accordingly. Thus, insureds have little
choice in determining whether to apply for
Social Security Disability benefits.

Considerations

ERISA practitioners who represent par-
ties in litigation resulting from an insurer’s
denial of disability benefits should recognize the events related
above raise important legal issues that could weigh on the suc-
cess of a lawsuit seeking to recover additional LTD benefits.
Questions pertinent for ERISA practitioners are whether medical
records gathered by Government Benefit Advocates and the
information therein could be imputed to ABC Insurance and
whether ABC Insurance may be judicially estopped from arguing
that Mrs. Smith is capable of working in a job in the national
economy as a result of Government Benefit Advocates’ represen-
tations to the Social Security Administration during Mrs. Smith’s
claim for Social Security Disability benefits. The answer to these
issues hinges on whether Government Benefit Advocates can be
deemed ABC Insurance’s agent or whether Government Benefit
Advocates’ actions link itself, the group LTD Plan and ABC
Insurance so tightly that the agency argument is unnecessary.’
Alabama law is clear that the facts, not how the parties character-
ize their relationship, are determinative as to the existence of an
agency relationship.® Alabama law is also clear that it is the exis-
tence of a right of control, notwithstanding whether it is actually
exercised, that is a factor to be considered when determining the
existence of an agency relationship.” For this reason, an agency
analysis will require a case-by-case factual determination. Such



facts include the existence and contents of any service agreement
between the LTD insurer and its purported agent, communica-
tions between the LTD insurer and its purported agent, payment
of the purported agent by the LTD insurer and the level of con-
trol exerted by the LTD insurer over its purported agent.

A request from the claimant for documents evidencing any of
these factors is likely to result in a discovery battle. From the
LTD insurer’s perspective, it neither wants its purported agent to
be deemed as such nor does it want to produce any service
agreement between the LTD insurer and its purported agent.
LTD insurers could consider such service agreements to be pro-
prietary information and refuse to produce them on that basis.
The service agreement, however, may contain provisions that
specify the amount of control the LTD insurer retains over its
purported agent—a key issue in determining the existence of
agency. Communications between the LTD insurer and its agent
will be relevant for similar reasons but will likely also be the
subject of discovery disputes. Therefore, consideration must be
given to the unique discovery issues raised in ERISA cases.

Discovery in An
ERISA Case

Although the Employee Retirement Income Security Act of
19748 was enacted to promote the interests of employees . . . in
employment benefit plans and to protect their contractually
defined rights[,]° the body of law of ERISA has, in practical
effect, created hurdles rather than reprieve for many ERISA
plaintiffs.!” The most notable manner in which ERISA plaintiffs
are hindered and insurers favored is in the context of discovery.
Although the ERISA statute doesn’t set forth limits on discov-
ery, the scope of what would constitute admissible evidence is
limited, and as such the scope of discovery is, in large part,
determined by the applicable standard of review employed by
the court in an ERISA case. The standards of review range from
de novo, in which the insurer’s denial of a claim for benefits is
afforded no deference and the court is free to review evidence
outside the “ERISA record,” to arbitrary and capricious, in
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which an insurer’s denial of a claim for benefits will not be
overturned unless it is determined to be both arbitrary and capri-
cious. In cases in which an arbitrary and capricious, or modified
arbitrary and capricious standard of review applies, arguments
are often presented that the scope of admissible evidence is lim-
ited to the “ERISA record,” or those documents that were before
the insurer at the time it made the determination to deny further
benefits.

In cases such as Mrs. Smith’s, the scope
of what is deemed the “ERISA record”
could be affected by whether the entity that
represented her in her claim for Social
Security Disability benefits (here
“Government Benefit Advocates”) is
deemed her LTD insurer’s agent. If so,
should the Government Benefit Advocates’
documents used in the Social Security pro-
ceeding be considered as documents that
were before the defendant insurer, ABC
Insurance, at the time ABC Insurance made
its determination to deny further benefits?
If so, ABC Insurance’s defense in the LTD
litigation then would be affected by the
scope of the “ERISA record” being much larger than just the
claim file it maintained on Mrs. Smith’s claim.

Defining the
“ERISA Record”

A finding of agency in an ERISA case is significant for the
potential that the LTD insurer could be imputed with the knowl-
edge in the records garnered by its agent and those records
could be considered as part of the ERISA record. Knowledge
that an agent acquires within the scope of his employment is
imputed to his principal." “[N]otice to [an] agent while engaged
in the business of the principal, acting within the scope of the
agent’s authority in respect to a transaction depending, is imput-
ed to the principal, and when the principal adopts the acts of the
agent, he does so in the light of such imputed notice.”'?
Moreover, “the principal cannot take the benefit of the agent’s
act without taking also the burdens resulting from the agent’s
knowledge and intentions.”'?

In Mrs. Smith’s case, Government Benefit Advocates obtained
medical records that her LTD insurer, ABC Insurance, did not.
Government Benefit Advocates also obtained reports based on
physician reviews and examinations ABC Insurance did not.
Moreover, ABC Insurance benefited by Government Benefit
Advocates’ representation by receiving Mrs. Smith’s entire lump
sum award for past due Social Security disability benefits. In an
ERISA action based on the subsequent denial of her claim for
LTD benefits, Mrs. Smith’s attorney should consider obtaining
Government Benefit Advocates’ records and submitting them to
the court as part of the ERISA record. Mrs. Smith’s attorney
could also argue that the knowledge of these documents is neces-
sarily imputed to the LTD insurer due to the agency relationship.
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...the principal cannot
take the benefit of the
agent’s act without
taking also the burdens
resulting from the
agent’s knowledge
and intentions.

Therefore, it is important for ERISA practitioners to realize
the potential that if an agency relationship is supported by the
facts of the case, those records garnered by the agent may be
submitted for consideration of the court as part of the ERISA
record and the knowledge of their contents imputed to the LTD
insurer. In an ERISA case, where the war is often won or lost
based on who wins the discovery battle over what constitutes
the “ERISA record,” this is a significant point.

Because of judicially created doctrine,
insurers whose policies are governed by
ERISA do not have a duty to investigate
the claim, unlike insurance claims gov-
erned by state law. Thus, an LTD insurer
could and normally has policy language
placing the burden of properly document-
ing the claim on the claimant, a result that
often finds a disabled layman trying to
navigate the system of properly document-
ing an ERISA claim during the administra-
tive process. Because judicial review is
often limited to the “ERISA record,” prop-
er documentation of the claim during the
administrative process can win or lose the
subsequent litigation. Thus, insurers whose policies are governed
by ERISA have no incentive other than moral grounds to gather
every single record supportive of a claim. Contrasted with Social
Security advocates who seek to fully document SSDI claims, the
“ERISA record” can contain much less evidence of the extent of
the claimant’s condition and current vocational abilities than that
found in the Social Security record. The litigation advantages of
having those SSDI records outside of the “ERISA record” are
significant for the LTD insurer, and the effect of including the
SSDI records in the LTD litigation can be substantial.

Could Judicial Estoppel
Apply?

Equally important to the issue of whether the SSDI record
should be included in the ERISA record is whether the LTD car-
rier can be bound by representations to the Social Security
Administration in its insured’s claim for Social Security
Disability benefits. In Mrs. Smith’s case, her insurer retained a
third party who represented to the Social Security
Administration that Mrs. Smith was not capable of working in
any occupation in the national economy. That third party was
successful in obtaining Mrs. Smith’s Social Security disability
benefits. Is the LTD insurer now judicially estopped from taking
a contrary position to those statements made in that prior
proceeding?

It is important to note at the outset that this issue of judicial
estoppel due to representations to the Social Security
Administration is a completely different issue than whether the
insurer is necessarily bound by a Social Security
Administration’s determination of disability. The answer to this
latter question is decidedly no."* However, judicial estoppel,



which “precludes a party from asserting a claim in a legal pro-
ceeding that is inconsistent with a claim taken by that party in a
previous proceeding”!® may still apply.

Although the application of judicial estoppel in this specific
context may be an issue of first impression for many judges, the
United States Supreme Court has offered some guidance by set-
ting forth the factors to be applied in determining whether to
invoke judicial estoppel:

First, a party’s later position must be “clearly inconsis-
tent” with its earlier position. Second, ... whether the
party has succeeded in persuading a court to accept that
party’s earlier position, so that judicial acceptance of an
inconsistent position at a later proceeding would create
“the perception that either the first or the second court was
misled.” ... A third consideration is whether the party
seeking to assert an inconsistent position would derive an
unfair advantage or impose an unfair detriment on the
opposing party if not estopped.”'®

Although the Eleventh Circuit has not spoken on this particu-
lar issue, other circuits have squarely addressed it. In Darland v.
Fortis Benefits Ins. Co., the Sixth Circuit held that “the princi-
ples of judicial estoppel certainly weigh against [an LTD insur-
er] taking such inconsistent positions.”!” The Seventh Circuit,
without addressing the potential of a formal agency relationship,
found judicial estoppel principles persuading in Ladd v. ITT
Corp. but remained hesitant to extend the doctrine itself:

It brings the case within the penumbra of the doctrine of
judicial estoppel-that if a party wins a suit on one ground,
it can’t turn around and in further litigation with the same
opponent repudiate the ground in order to win a further
victory. The doctrine is technically not applicable here,
because MetLife and ITT, the defendants in this suit, were
not parties to the proceeding before the Social Security
Administration. Yet they “prevailed” there in a practical
sense because the grant of Social Security benefits to
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Ladd reduced the amount of her claim against the employ-
ee welfare plan. If we reflect on the purpose of the doc-
trine, which is to reduce fraud in the legal process by forc-
ing a modicum of consistency on a repeating litigant, we
see that its spirit is applicable here. To lighten the cost to
the employee welfare plan of Ladd’s disability, the defen-
dants encouraged and supported her effort to demonstrate
total disability to the Social Security Administration,
going so far as to provide her with legal representation. To
further lighten that cost, it then turned around and denied
that Ladd was totally disabled, even though her condition
had meanwhile deteriorated. In effect, having won once
the defendants repudiated the basis of their first victory in
order to win a second victory. This sequence casts addi-
tional doubt on the adequacy of their evaluation of Ladd’s
claim, even if it does not provide an independent basis for
rejecting that evaluation.'8

In both Ladd and Darland, the courts recognized the potential
injustice resulting from an LTD insurer’s pressing its insured to
apply for Social Security disability benefits, paying for repre-
sentation in the claim for Social Security disability benefits,
accepting the benefit of those proceedings by accepting repay-
ment of the “overpayment” created by those proceedings and
then refusing to pay further disability benefits.

Conclusion

The implications of an LTD insurer hiring or even referring
its insureds to third parties to represent its insureds in claims for
Social Security disability benefits are many-ranging from dis-
covery disputes regarding whether the Social Security record
should be part of the “ERISA record” to the issue of whether the
LTD insurer could find itself judicially estopped from taking
positions contrary to the prior representations regarding its
insured’s ability to work. ERISA practitioners on both sides of
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the bar should take careful note of the presence of such an argu-
ment in their ERISA cases and adjust their litigation strategy
accordingly. Moreover, those attorneys who routinely represent
plaintiffs in ERISA litigation should take special care to tailor
their initial client interview to determine the potential for those
agency arguments. AVA
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