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Q U E ST I O N :
“I have a slip-and-fall case in a retail

store and I would like an opinion as to
whether I can contact directly some of
the cashiers. It seems that my client
slipped and fell in a certain area of the
store. After she fell, she says that one of
the cashiers told her that a store employ-
ee had been mopping or buffing in that
area immediately before the fall and had
left moisture. I would like to interview
the cashiers to get that straight.

“I would be grateful if you would give
me an opinion as to whether such an
interview would be allowed under the
circumstances. It is not my understand-
ing that the cashiers were the people who
had done the mopping or buffing.”

A N S W E R :
Pu rsuant to Rule 4.2 of the Rules of

Professional Co n du ct of the Alabama State
Ba r, an attorn ey may com mu n i c a te direct ly
with an em p l oyee of a corpora ti on or other
or ga n i z a ti on who is the opposing party in
pending liti ga ti on wi t h o ut the con s ent of
opposing co u n s el if the em p l oyee does not
h ave managerial re s pon s i bi l i ty in the
or ga n i z a ti on , has not en ga ged in con du ct

for wh i ch the or ga n i z a ti on would be liabl e
and is not som eone whose statem ent may
con s ti tute an ad m i s s i on on the part of t h e
or ga n i z a ti on . It is the op i n i onof t h e
Di s c i p l i n a ryCom m i s s i on of the Al a b a m a
S t a te Bar that the third category, i . e . , a “per-
s on . . . whose statem ent may con s ti tute an
ad m i s s i on on the part of the or ga n i z a ti on”
should be limited to those em p l oyees wh o
h ave aut h ori ty on beh a l f of the or ga n i z a-
ti on to make dec i s i ons abo ut the co u rse of
the liti ga ti on .

D I S C U S S I O N :
Communication with persons repre-

sented by counsel is governed by Rule 4.2
of the Rules of Professional Conduct,
which provides as follows:

“Rule 4.2 Communication with
Person Represented by Counsel

“In representing a client, a lawyer
shall not communicate about the
subject of the representation with a
party the lawyer knows to be repre-
sented by another lawyer in the
matter, unless the lawyer has the
consent of the other lawyer or is
authorized by law to do so.”

Con t act with Employee s
of Opposing Pa rty –
Ref i n ed Op i n i on



When the represented party is a corporation or other organi-
zation, communication with some of the employees of the
organization is also prohibited.1 The Comment to Rule 4.2
delineates three categories of employees with whom communi-
cation is prohibited, viz:

“In the case of an organization, this Rule prohibits com-
munications by a lawyer for one party concerning the
matter in representation with persons having a managerial
responsibility on behalf of the organization, and with any
other person whose act or omission in connection with
that matter may be imputed to the organization for pur-
poses of civil or criminal liability or whose statement may
constitute an admission on the part of the organization.”

The inform a ti on provi ded in your let ter indicate s , and for pur-
poses of this op i n i on it wi ll be assu m ed , that the cashier does not fall
within ei t h er of the first two categori e s , i . e . , she does not have mana-
gerial re s pon s i bi l i tynor did she en ga ge in con du ct for wh i ch the
or ga n i z a ti on would be liabl e . The qu e s ti on , t h erefore , is wh et h er

the cashier falls into the third category, i . e . , would her statem ent to
you con s ti tute an ad m i s s i on on the part of the retail store ?

There is a significant divergence of opinion among various
jurisdictions as to which employees fall within this third catego-
ry. Some jurisdictions take the position that the prohibition
extends broadly to all employees of a corporation. Others have
held that the prohibition applies to any employee whose state-
ment would constitute an “admission against interest” exception
to the hearsay rule, as provided in Rule 801(d)(2) of the Rules of
Evidence. Still others have interpreted the rule narrowly to pro-
hibit contact with only a “control group”, which is limited to the
company’s highest-level management. There appears to be no
case law in Alabama which definitively addresses the issue.

A recent dec i s i on of the Ma s s achu s etts Su preme Judicial Co u rt
provi des what the Office of G en eral Co u n s el con s i ders to be a
ra ti on a lly defen s i ble and well - b a l a n ced approach to the qu e s ti on .
In Me s s i n g , Ru d avsky & Wel i k y, P. C . v. Pre s i d ent and Fell ows of
Ha rva rd Coll ege, 436 Ma s s . 3 4 7 , 764 N.E. 2d 825 (2002), a po l i ce
s er geant with Ha rva rd ’s sec u ri ty dep a rtm ent su ed the sch ool for
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s ex discri m i n a ti on . The plainti f f ’s attorn ey intervi ewed five
Ha rva rd em p l oyees who were not acc u s ed in the lawsu i t , t wo of
wh om had su pervi s ory aut h ori ty over the plainti f f . The trial co u rt
ordered sancti ons against the attorn ey for vi o l a ti on of t h e
Ma s s achu s etts vers i on of Rule 4.2. The su preme judicial co u rt
revers ed con clu d i n g, in perti n ent part , as fo ll ows :

“The [trial] judge held that all five employees interviewed
by MR&W were within the third category of the com-
ment. He reached this result by concluding that the phrase
‘admission’ in the comment refers to statements admissi-
ble in court under the admissions exception to the rule
against hearsay.

* * *

However, o t h er ju ri s d i cti ons that have adopted the same or
similar vers i ons of Rule 4.2 are divi ded on wh et h er thei r
own vers i ons of the rule are properly linked to the ad m i s-
s i ons excepti on to the hears ay ru l e , and disagree abo ut the
precise scope of the rule as app l i ed to or ga n i z a ti on s .

* * *

Some ju ri s d i cti ons have adopted the broad re ading of t h e
rule en dors ed by the ju d ge in this case. ( c i t a ti ons om i t ted )
Co u rts re aching this re sult do so bec a u s e , l i ke the Su peri or
Co u rt , t h ey re ad the word ‘ad m i s s i on’ in the third category
of the com m ent as a referen ce to Fed . R . Evi d . 8 0 1 ( d ) ( 2 ) ( D )
and any corre s ponding State rule of evi den ce . Id . This ru l e
forbids con t act with practi c a lly all em p l oyees because ‘ vi rtu-
a lly every em p l oyee may con ceiva bly make ad m i s s i ons bi n d-
ing on his or her em p l oyer.’

* * *

At the other end of the spectru m , a small nu m ber of ju ri s-
d i cti ons have interpreted the rule narrowly so as to all ow an
a t torn ey for the opposing party to con t act most em p l oyee s
of a repre s en ted or ga n i z a ti on . These co u rts con s true the ru l e
to re s tri ct con t act with on ly those em p l oyees in the or ga n i-
z a ti on’s ‘con trol gro u p,’ def i n ed as those em p l oyees in the
u ppermost ech el on of the or ga n i z a ti on’s managem en t .

* * *

Ot h er ju ri s d i cti ons have adopted yet a third test that, wh i l e
a ll owing for some ex pa rte con t acts with a repre s en ted or ga-
n i z a ti on’s em p l oyee s , s ti ll maintains some pro tecti on of t h e
or ga n i z a ti on .

* * *

Although the comment’s reference to persons ‘whose state-
ment may constitute an admission on the part of the

organization’ was most likely intended as a reference to
Fed. R. Evid. 801 (d)(2)(D), this interpretation would
effectively prohibit the questioning of all employees who
can offer information helpful to the litigation. We reject
the comment as overly protective of the organization and
too restrictive of an opposing attorney’s ability to contact
and interview employees of an adversary organization.

* * *

We inste ad interpret the rule to ban con t act on ly with those
em p l oyees who have the aut h ori ty to ‘commit the or ga n i z a-
ti on to a po s i ti on rega rding the su bj ect matter of repre s en t a-
ti on .’ ( c i t a ti ons om i t ted) The em p l oyees with wh om con t act
is pro h i bi ted are those with ‘s peaking aut h ori ty ’ for the cor-
pora ti on who ‘h ave managing aut h ori ty su f f i c i ent to give
t h em the ri ght to speak for, and bi n d , the corpora ti on .’

* * *

This interpretation, when read in conjunction with the
other two categories of the comment, would prohibit ex
parte contact only with those employees who exercise
managerial responsibility in the matter, who are alleged to
have committed the wrongful acts at issue in the litigation,
or who have authority on behalf of the corporation to
make decisions about the course of the litigation.

* * *

Our test is con s i s tent with the purposes of the ru l e , wh i ch
a re not to ‘pro tect a corpora te party from the revel a ti on of
prejudicial fact s’ ( c i t a ti ons om i t ted) but to pro tect the attor-
n ey - cl i ent rel a ti onship and prevent cl i ents from making ill -
advi s ed statem ents wi t h o ut the co u n s el of t h eir attorn ey.
Pro h i bi ting con t act with all em p l oyees of a repre s en ted
or ga n i z a ti on re s tri cts informal con t acts far more than is nec-
e s s a ry to ach i eve these purpo s e s . ( c i t a ti ons om i t ted) Th e
p u rposes of the rule are best served wh en it pro h i bits com-
mu n i c a ti on with those em p l oyees cl o s ely iden ti f i ed with the
or ga n i z a ti on in the dispute . The interests of the or ga n i z a ti on
a re adequ a tely pro tected by preven ting con t act with those
em p l oyees em powered to make liti ga ti on dec i s i on s , a n d
those em p l oyees whose acti ons or om i s s i ons are at issue in
the case. We rej ect the ‘con trol gro u p’ te s t , wh i ch inclu de s
on ly the most sen i or managem en t , as insu f f i c i ent to pro tect
the ‘principles motiva ting [Rule 4.2].’ ( c i t a ti ons om i t ted )
The test we adopt pro tects an or ga n i z a ti onal party aga i n s t
i m proper adva n ces and influ en ce by an attorn ey, while sti ll
prom o ting access to rel evant fact s . ( c i t a ti ons om i t ted) Th e
Su peri or Co u rt’s interpret a ti on of the rule would grant an
adva n t a ge to corpora te liti gants over non or ga n i z a ti onal par-
ti e s . It grants an unw a rra n ted ben efit to or ga n i z a ti ons to
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requ i re that a party alw ays seek pri or judicial approval to
con du ct informal intervi ews with wi tnesses to an even t
wh en the opposing party happens to be an or ga n i z a ti on and
the events at issue occ u rred at the work p l ace .

While our interpret a ti on of the rule may redu ce the pro tec-
ti on ava i l a ble to or ga n i z a ti ons provi ded by the attorn ey -
cl i ent privi l ege , it all ows a liti gant to obtain more meaning-
ful discl o su re of the truth by con du cting informal intervi ews
with certain em p l oyees of an opposing or ga n i z a ti on . O u r
i n terpret a ti on does not jeop a rd i ze legi ti m a te or ga n i z a ti on a l
i n terests because it con ti nues to disall ow con t acts with those
m em bers of the or ga n i z a ti on who are so cl o s ely ti ed wi t h
the or ga n i z a ti on or the events at issue that it would be unfair
to intervi ew them wi t h o ut the pre s en ce of the or ga n i z a ti on’s
co u n s el . Fa i rness to the or ga n i z a ti on does not requ i re the
pre s en ce of an attorn ey every time an em p l oyee may make a
s t a tem ent ad m i s s i ble in evi den ce against his or her em p l oy-
er. The public policy of prom o ting ef f i c i ent discovery is bet-
ter adva n ced by adopting a rule wh i ch favors the revel a ti on
of the truth by making it more difficult for an or ga n i z a ti on
to prevent the discl o su re of rel evant evi den ce .”

The Office of General Counsel hereby adopts the logic and
reasoning of the Massachusetts Supreme Judicial Court as quot-
ed above and concludes, therefore, that since the cashier does
not “have authority on behalf of the corporation to make deci-
sions about the course of the litigation”, you are not ethically
prohibited from communicating with her.

However, there is an additional ethical consideration which
should be addressed. The conclusion reached above means that
the cashier is an unrepresented third person within the meaning
of Rule 4.1 and Rule 4.3 of the Rules of Professional Conduct.
Those rules provide, respectively, as follows:

“Rule 4.1 Truthfulness in Statements to Others

In the course of representing a client a lawyer shall not
knowingly:

(a) make a false statement of material fact or law to a
third person; or

(b) fail to disclose a material fact to a third person
when disclosure is necessary to avoid assisting a crimi-
nal or fraudulent act by a client, unless disclosure is
prohibited by Rule 1.6.”

* * *

“Rule 4.3 Dealing with Unrepresented Person

In dealing on beh a l f of a cl i ent with a pers on who is not
repre s en ted by co u n s el , a law yer shall not state or imply
that the law yer is disintere s ted . Wh en the law yer knows

or re a s on a bly should know that the unrepre s en ted per-
s on misu n derstands the law yer ’s role in the matter, t h e
l aw yer shall make re a s on a ble ef forts to correct the mis-
u n ders t a n d i n g.”

These rules mandate the use of extreme caution to avoid mis-
leading the cashier with regard to any material issue of law or
fact, and most particularly, to avoid any misunderstanding on
the part of the cashier as to your role in the lawsuit. You should
initiate any conversation with the cashier by acknowledging that
you are an attorney representing a client with a claim against the
cashier’s employer and that, by virtue of such representation,
you have an adversarial relationship with her employer. If, fol-
lowing such disclosure, the cashier indicates a desire to termi-
nate the conversation, you are ethically obligated to respect the
cashier’s wishes and immediately discontinue any further
attempt at communication. [RO-02-03] ■

E n d n o t e
1 . Obviously, communication is also prohibited with any employee who is individually

represented.




