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Q U E ST I O N :
Under what circumstances can an

attorney pay a witness who offers testi-
mony at trial or by deposition for an
attorney’s client?

A N S W E R :
Witnesses who offer testimony at trial

fall generally into two categories, expert
witnesses and lay or fact witnesses. An
attorney may pay an expert witness a rea-
sonable and customary fee for preparing
and providing expert testimony, but the
expert’s fee may not be contingent on the
outcome of the proceeding. An attorney
may not pay a fact or lay witness any-
thing of value in exchange for the testi-
mony of the witness, but may reimburse
the lay witness for actual expenses,
including loss of time or income.

D I S C U S S I O N :
The pro h i bi ti ons against paying fact

wi tnesses and against paying ex perts con-
ti n gency fees are found in Rule 3.4(b) of
the Rules of Professional Co n du ct of t h e
Alabama State Ba r, wh i ch provi des that a
l aw yer shall not “of fer an indu cem ent to a
wi tness that is pro h i bi ted by law.”
However, the Com m ent to this rule recog-
n i zes that the pro h i bi ti on does not pre-
clu de paym ent of a fact wi tn e s s’s legi ti-
m a te ex penses as long as su ch paym en t
does not con s ti tute an indu cem ent to te s-
tify in a certain way. This Com m ent is
con s i s tent with DR 7-109 of the old Mod el
Code of Professional Re s po n s i bi l i tywh i ch
s pec i f i c a lly aut h ori zed a law yer to pay
“ex penses re a s on a bly incurred by a wi t-
ness in attending or te s ti f yi n g” and “re a-
s on a ble com pen s a ti on to a wi tness for his
loss of time in attending or te s ti f yi n g.”

An At torn ey May Pay an 
Ex pert Wi tness a Re a s on a bl e
and Cu s tom a ry Fee for
Prep a ring and Providing Ex pert
Te s ti m ony, but the Ex pert’s Fee
May Not Be Con ti n gent on the
O utcome of the Proceed i n g
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Fu rt h erm ore , p aym ent to a fact wi tness for his actual ex pen s e s
and loss of time would con s ti tute “ex penses of l i ti ga ti on” wi t h i n
the meaning of Rule 1.8(e). Su bp a ra gra ph (1) of that secti on
a ut h ori zes an attorn ey to “adva n ce co u rt costs and ex penses of l i t-
i ga ti on , the rep aym ent of wh i ch may be con ti n gent on the out-
come of the matter.”

The situation may arise when an expert witness would also be
in a position to provide factual testimony in addition to his paid
expert testimony. Under these circumstances, the attorney would
not be ethically precluded from paying the witness, in his role as
expert, his usual and customary fee. However, caution should be
exercised that the attorney does not pay the expert more than
his usual and customary fee or pay him for more time than he

actually expended in preparing and providing his expert testi-
mony, since any excess or unusual fee could be construed as pay-
ment for his testimony as a fact witness.

In summary, it is the opinion of the Disciplinary Commission
of the Alabama State Bar that an attorney may pay a fact witness
for actual expenses and actual loss of income or wages as long as
such payment is not made as an inducement to the witness to
testify in a certain way.

An ex pert wi tness may be paid his re a s on a bl e , u sual and cus-
tom a ry fee for prep a ring and providing ex pert te s ti m ony, provi ded
su ch fee is not con ti n gen t . This op i n i on is con s i s tent with previ o u s
op i n i ons of the Di s c i p l i n a ry Com m i s s i on on similar or rel a ted
i s sues in RO 81-549, 82-699 and 88-42. [ RO - 1 9 9 7 - 0 2 ] ■
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