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The 1965 Voting Rights Act
The Voting Rights Act of 1965 armed the national government

with an array of tools to end racial discrimination in voting. The
Act included in Section 2 a broad ban on voting discrimination,
while Section 8 provided for federal examiners to register black
voters where local officials refused and Section 6 allowed federal
observers to enter polling places and ensure fair treatment of
minority voters. Perhaps nothing, however, has transformed the
landscape of local government in Alabama more than the “pre-
clearance” requirement of Section 5 of the Voting Rights Act, a
temporary provision that has been extended repeatedly.1

Since 1965, every level of state and local government in
Alabama and certain other states have been required to undergo
federal review of every change in voting practices and proce-
dures to ensure that the changes are free of racial discrimination,
either in purpose or effect.2 Until that review has been completed
and pre-clearance either from the Justice Department or the U.S.
District Court for the District of Columbia has been obtained, the
new practice is unenforceable. That federal review has blocked
some 100 voting changes in Alabama, including everything from
polling place changes to municipal incorporations and annexa-
tions to redistricting plans.3 This federal review requirement is
largely responsible for the broad representation and participation
that minority voters in Alabama enjoy today. Congress extended
the Section 5 review requirement for another 25 years in 2006.

In Northwest Austin Municipal Utility District No. 1 v.
Holder,4 the Supreme Court has written an important new chap-
ter in the life of the Voting Rights Act, one that holds both

promise and peril for local governments. Briefly, the Northwest
Austin decision creates a realistic opportunity for many local
governments to obtain release from the federal review provi-
sions of the Voting Rights Act so that they will no longer have
to obtain federal clearance before moving ahead with changes in
voting practice. Significantly, the Court decided the case on a
novel and narrow statutory interpretation, specifically, indeed
ostentatiously, to avoid ruling on whether the federal review
requirement and its “substantial federalism costs” remain consti-
tutional after more than four decades, and whether “the Act’s
current burdens … [are] justified to meet current needs.”5

Standards for Release
The Voting Rights Act is well known in Alabama election cir-

cles for its requirement for federal review of voting changes. The
pre-clearance requirement does not apply nationwide, but only to
certain “covered” “political subdivisions,” generally an entire
state or county (the unit at which voter registration is conducted).
These areas were determined based on the use of a racially dis-
criminatory voting “test or device” by local registrars, and low
voter participation in the 1964, 1968 or 1972 general election.6
The entire state of Alabama and each county are subject to the
Voting Rights Act. All cities, school districts, municipal utility
districts and other electoral entities within each county are also
subject to the federal review requirements of the Act.7

The Act has always provided an escape valve, awkwardly known
as a “bailout” provision, whereby a jurisdiction may file suit in the

By John Tanner

43085-1 AlaBar:Layout 1  9/21/09  2:17 PM  Page 374



The Alabama Lawyer 375

U.S. District Court for the District of Columbia and obtain judg-
ment from a three-judge panel that federal pre-clearance of voting
changes need no longer be required. Initially, however, only the
entire state, in the case of Alabama, could seek such a judgment.8 In
1982, Congress amended these procedures to allow counties within
states subject to the review requirements of the Voting Rights Act a
realistic opportunity to obtain release from federal review, to recog-
nize and reward jurisdictions which had not used discriminatory
voting practices and to create an incentive for local governments
proactively to enhance voting opportunities for minority citizens.9

Section 4(b) of the Voting Rights Act10 spells out the “bailout”
criteria, the standards necessary to obtain such a release. Local
officials as plaintiffs must establish that:

1. No “test or device,” such as a literacy or moral charac-
ter test, has been used in the preceding 10 years.
Because such tests and devices have been outlawed
since at least 1970, this should not be a barrier to
bailout for any jurisdiction.

2. There have been no successful voting rights lawsuits
against the jurisdiction in the preceding 10 years.

3. Federal observers have not been assigned to monitor
elections in the jurisdiction in the past 10 years.

4. There has been full compliance with the review require-
ments (timely submissions and no implementation
without pre-clearance) for 10 years.

5. There have been no objections to voting changes in the
past 10 years.

6. There have been affirmative steps to eliminate any dis-
criminatory voting practices, including steps to elimi-
nate intimidation and harassment of minority voters.
There also have been constructive efforts to encourage
minority registration and voting.

7. There has been no discrimination in voting in the past 10
years that was not caught by an earlier lawsuit or
Section 5 objection. A bailout action will not proceed if
there are pending Voting Rights Act lawsuits against the
applicable state or county or any of its subdivisions.11

The statute also requires the jurisdiction to provide current
voter registration data and data on voter participation rates for
both white and minority citizens, so as to show any racial dispari-
ties.12 These data are readily available in Alabama. The statute
also calls for public notice, and gives local minority citizens an
automatic right to intervene in the lawsuit if they wish.13

Once a jurisdiction has obtained a favorable judgment, it no
longer has to seek review of any of its voting changes. The District
of Columbia District Court, however, retains jurisdiction over the
case for 10 years. If there is any voting discrimination—any act
that would have prevented the jurisdiction from being released if it
had happened earlier—the court will vacate the bailout order, and
restore the pre-clearance requirement of the Act.

Theory and in Practice
In passing the 1982 amendments, Congress believed that rough-

ly 25 percent of all covered jurisdictions were eligible for release

from federal review, and that a majority would be eligible for
bailout by 2007.14 The actual record has been far different: among
12,000 jurisdictions subject to the federal review requirement, only
17, all in Virginia, have been released or “bailed out.”15

The modest success in Virginia points to a key barrier to release
or bailout in the past. Prior to Northwest Austin, for purposes of
bailout/release suits, counties had to demonstrate not only their
own full compliance, but also that all cities and other districts
within their borders were compliant.16 Virginia is unique in sepa-
rating many cities from the adjacent or surrounding counties. A
county in Virginia, thus, is responsible only for demonstrating its
own compliance and, perhaps, for one or two small towns within
the county. Making sure that all voting changes have been sub-
mitted for federal review is a manageable task.

Compare Jefferson County, Alabama with its welter of large
and small cities of all dispositions and resources, all of which
may enact voting changes, or have the state legislature enact vot-
ing changes for any or all of them–all without consulting the oth-
ers. Some of the cities spread into adjacent counties. For counties
in Texas and elsewhere, with literally hundreds of utility, water,
fire and other special-use districts, the idea of meeting the bailout
criteria has been a complete non-starter.

The Northwest Austin determination that individual cities can
obtain bailout and release from federal review of all voting changes
holds great significance for individual cities across Alabama. A
given city need simply get its own house in order and not worry
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about its neighbors. Accordingly, for some cities, the balance of
time and expensive process has shifted from compliance to bailout.
In those cases where the burden of federal review of each and
every voting change no longer serves its vital purpose, the burden
of compliance now can be lifted from local governments.

Considerations
Most of the Virginia jurisdictions which have obtained release

successfully have been very heavily white, much like parts of
northern Alabama. Such areas never devoted the time and ener-
gy to the voting discrimination that marked areas where minori-
ty voters had a real potential to affect election outcomes. An all-
white city need do little more than make certain that all of its
voting changes have been submitted for federal review.

Where there are substantial minority populations, the calculus
can be more complicated, although it remains a distinct possibility
in many areas. On the surface, most Alabama jurisdictions should
be able to meet the bailout/release criteria. Objections to voting
changes and voting rights lawsuits have been few and far between
in the last 10 years, if only because the full Voting Rights Act has
been so successful in earlier years. Along with the objections and
scores of lawsuits against individual government entities, key cases
such as Dillard v. Crenshaw County (elections in 192 cities, coun-
ties and school districts overturned under section 2)17 and Harris v.
Seigelman (equalization of appointment of poll workers across
Alabama, thereby minimizing the need for federal observers)18

transformed elections in Alabama. Those gains have been preserved
in large part by the prophylactic role of federal review of voting
changes in deterring backsliding, and there has been relatively little
activity during the past 10 years–only two objections to voting
changes, for example, and little federal observer coverage.

Accordingly, the main obstacle to bailout may be technical:
establishing full compliance with the federal review requirement.
What constitutes a voting change subject to federal review is not
necessarily intuitive to local officials, and in the normal course
many local officials will have failed to submit changes for
review. Notoriously, the City of Calera found that it had failed to
submit 177 annexations it had enacted and enforced over the
years.19 There also may have been confusion regarding voting
changes enacted by state legislation as to whether the state attor-
ney general or local officials should make the submission.

Some non-compliance is genuinely unavoidable, and will not
count against a city. Fire or storms may render a polling place
unusable on the eve of an election, and a new site must be select-
ed regardless of pre-clearance if the election is to proceed–and
stopping the election without pre-clearance is a violation.20 The
Voting Rights Act specifically provides that violations which
“were trivial, were promptly corrected, and were not repeated”
can be discounted.21 The clear message from the Supreme Court
in Northwest Austin, moreover, was that a reasonable opportunity
for release from federal review is important to the constitutional-
ity of section, and it is likely that the District of Columbia courts
will not balk at technical violations or exigencies caused by
events beyond the control of local officials.22

Nothing in the Northwest Austin decision removes the under-
standing that a geographically larger jurisdiction can only bail
out if there has been compliance by all sub-jurisdictions within

its bounds. Release by cities within a county, however, would
simplify the release process for the county.

It may be that the main barriers to a successful action will
arise from more recent circumstances. The court-ordered reports
on compliance with the equalization of black and white poll
workers mandated in Harris v. Seigelman ended long ago. There
has been ample time for backsliding, and for failure to keep up
with shifting populations. Voting rights problems certainly have
not disappeared. Consider reports from a recent mayoral elec-
tion between black and white candidates that white persons with
video-cameras stood in pickup trucks outside each city polling
place and filmed as black voters went to the polls. The potential
for intimidation by such tactics should be clear, and has been
recognized by the Justice Department.23

While black-white tensions have long been familiar in Alabama,
many have overlooked voting rights issues that have arisen as
Latino and Asian-American citizens have moved into some parts
of the state in significant numbers. The circumstances of these citi-
zens raise serious issues, and appear to have generated significant
hostility, including mistreatment of voters at the polls.24

The possibility of recent discrimination that may interfere with
efforts to obtain release from the federal review requirement is one
that must be faced frankly and thoughtfully, with a full sensitivity
to the range of possible discriminatory conduct. In many cases, the
effects of discrimination can be erased for bailout/release purposes
by reasonable proactive steps. A successful effort to obtain relief
from the District of Columbia court will identify and effectively
meet the needs of minority communities.

Consideration of bailout should include frank consultation and
discussion among representatives of members of all racial and eth-
nic communities in a city or county. The statute allows “any
aggrieved party” the right to intervene in the action,25 and a judg-
ment of discrimination in the decade after a successful release
restores the pre-clearance obligation to the city or county.26 If the
state’s long experience with voting rights litigation has proved
nothing else, it has shown that black political organizations in
Alabama have been perhaps the most effective in the United States
in generating the facts necessary to support voting rights litigation.
As a practical matter, no city or county should pursue an action to
escape continuing federal scrutiny of its voting changes unless it is
serious about assuring to all of its citizens easy and equal access to
all aspects of the election process for another 10 years and beyond.

Conclusion
A lawsuit to obtain release from the Voting Rights Act is not

for every jurisdiction. Many communities see benefits in federal
review of their voting changes, as it provides a respected forum
for fast and inexpensive resolution of disputes and an alternative
to costly litigation.27 Cities that consider post-census litigation
over redistricting, for example, may welcome the administrative
forum for review of their plan.

For many cities and counties, however, release provides an
opportunity to avoid the financial and other costs of continuing
compliance with this unusual and stringent federal law require-
ment. Some will see an opportunity to remove a no-longer-merited
stain of the past and replace it with a progressive and welcoming
image as a community seeks to attract business and other growth.
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Cities with few or no minority citizens will find the potential sav-
ings well worth pursuing. There also is a benefit for the effective
enforcement of minority voting rights in eliminating the burden on
the Justice Department of processing and reviewing voting
changes from jurisdictions where there is no prospect of actual dis-
crimination; the Justice Department would be able to spend its
energies on stamping out discrimination in voting where it exists.

For all cities and counties across Alabama, a fresh look at the
details of minority political access can be healthy and positive.
Relief from federal review under the Voting Rights Act is now
an option. Alabama cities that are eligible should give the possi-
bility careful thought, and certainly all cities and counties in the
state should strive to become eligible. ▲▼▲
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