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HAIRSTON 

I t is hard 10 realize that the Bar year 
1983-84 is now half over. Time ha s 
become an avalanche. In the reflec. 

tive pause of the holiday season one 
realizes that this Bar has much to be 
thankful for - much that it can be 
proud of. By the same token there is 
much to be done - many needs that 
must be met. 

Weca n look with pride at an achieve· 
ment und ertaken a couple of years ago 
- Alabama's Mandatory Continuing 
Legal Education Program (MCLE). An 
und ertaki ng chat now comes 101he full· 
ness of fruition as a result of a lot of 
dedicated work by a lot of our members 
plus an enthus iast ic response and coop· 
eraiion by the whole of the member· 
sh ip. After two years the MCLE pro­
gram of the Alabama State Bar is a 
well received and proven success. 

Th e MCLE Commission , the direc· 
tor, the local bars and the law schools 
have worked diligently to develop pro· 
grams to meet all needs, all schedules 
and all pocketbooks. They have done 
well. Programs seem to have covered 
every topic in the digest. They vary 
from "no cost-no frills" to the S800 so­
phisticated productions: from a one· 
half hour quickie to the three day ex· 
travaganza. At least sixty-six organi· 
zationshave put on some398seminars 
within the slate. The prime providers 
have been the law schools. Their one 
day seminars running in cost around 
$75 are (and will be) the backbone of 
the program. 
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GJ.>resideqt's 
GJ.>age 

We can take pride in the fact that 
other Bars have studied and adopted 
much of what we have done in this 
area. Even the American Bar Associa· 
tion is following our lead in combin ing 
CLE with the annual meet.ing. 

Camille Cook received the ALI-ABA 
Committee on Continuing Professional 
Education's Award of Merit for her 
work in the program. ALI-ABA brought 
their committee into Alabama to meet 
for the first time ever. lt'sa nice feeling 
to know t hat this Bar is a leader when 
it comes to put ting new fields into 
production. 

0 uroth er needs don 'tall ow us to 
bask in g lory long. We do not 
have a Client Security Fund. 

We need one - not often - but when 
the need is there it is a desperate need. 
There is no provision in t he statute by 
which we are licensed that allows the 
Board of Commissioners to allocate a 
part of our dues (license fees) to be used 
to reimburs e for lawyer dishonesty. 
T he Client Security Fund Task Force 
has recommended the creation of a Se­
curity Fund if we can work out Lhe 
funding. Proposed legislation t hat will 
make this recommendation a rea lily 
will be cons idered by the commission· 
ers on their January 20th meeting. 

And that brings us to another need 
- money. The Bar is currently push· 
ing its financial resources to the limit. 
Our budget is what is basically neces· 

sary to keep the doors open and the 
bills paid. We need additional funds 
that will enab le us to fund new pro· 
grams that are being developed by our 
committees . Right now we have placed 
an economic damper on their enthusi· 
asm. For instance, we need $2,000 to 
fund a "hot-line" for use in connection 
with an Alcohol and Drug Abuse Pro· 
gram. We don't have it. That we don't 
is holding up the work of tha t commit· 
tee. 

There are two ways to go a bout in· 
creasing our financial resources. About 
ten percent of our Bar does not pay 
dues. A lawyer does not pay dues for 
the first two years following his ad· 
mission to the Bar . I question that we 
can continue this luxury. Legislation 
is being considered that will remove 
this moratorium. 

Then we can look at the amou nt of 
our dues. The $100 per year has not 
kept pace with the cost of rendering 
the service or meeting the needs de· 
manded by a rapidly expand ing Bar. 
We need to look to legislation that will 
increase this amount. 

Another problem with which we 
are faced is the continuing ef. 
fort of the Federal Trade Com· 

mission to regu late lawyers and the 
delivery of legal services. Bills are 
presently pending in the U.S. Congress 

(Cu11/i1111cd u11 J>age 18) 
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~xecutive 
~irector's 

~port 

The legal profession is unique 
in that it ha.s the responsibilily 
to enforce its own profess iona l 

standa rds. There are consta nt cr iti· 
cisms of the way this is done and its 
effectiveness; however, lawyers in Ala, 
bama have demonstrated the ir com· 
mitment time and time again. Com­
mitment of not only time but of re­
sources. 

Th ere is presently considerable d is­
cussion in Congress about how well 
those professions with se lf-regulatory 
aut horit y and responsib ility do their 
jobs. This is a focal point in discus· 
sions of legis lation relat ing to Federal 
Trade Commission oversight of pro­
fessiona ls. The McClure Amendment 
by Senator McClure (R-Idaho) would 
exempt from FTC control those pro· 
fessionals whose activities are being 
effectively regulated by the state's high, 
est court. While FTC overs ight would 
be burdensome and offensive, I feel 
that t he Alabama State Bar and the 
Supreme Court of Alabama would meet 
1his stan dard. 

Actions spea k louder than words. 
This [act is illustrated in no better way 
than to review the profession's com· 
miunent to professiona l responsib ility 
in tangible areas. 

During fiscal year 1983, the Ala· 
bama State Bar expended over twenty· 
eight percent of its tota l revenues for 
professiona l respo nsibility matters. 
T hese expendi tur es or $ 195,622 were 

Tht• .4laba,,u, I.AW)'"' 

paid from license [ees. The cost was 
off-set by slight ly over S2,400 in re­
venues generated from reinstatement 
proceedings. This isn't the whole sto ry 
by any means. 

Lawyer participation in grievance 
procedures at the state and local levels 
accounts for well over Sl ,000.000 in 
noncompensable time for those who 
have accepted the respons ibility to 
serve in t he regulatory process. 

The Center for Professional Respon ­
sibility is a further testament to law· 
yercom mitmen t to their self-discipline 
role. The Board of Tru stees of the Ala­
bama State Bar Foundation commit· 
ted itse lf 10 a fund drive in September 
198010 purchase a facility to house the 
Center for Professional Responsibility. 
The purchase price was $125,000 while 
furnit ure and equipment was another 
$27,285. Interest on the initial morl· 
gage tota lled $11.670. 

T he entire debt was paid in thirty 
months because lawye rs gave - 231 
enrolled in t he "150 Club '' which evi· 
denced an individua l gift of at least 
$150. Two hundred twenty-two othe r 
individual lawyers or firms made con· 
tributions to the fund raising effort. 

Designated gifts for specific purposes 
totalled $20.000. 

H. Edmond Turner Memorial $.5.000 
Mrs. H.E. Turner & H.E. Turner.Jr. 

Library Fund S5,000 
Sirote. Permull, Friend, 

Friedman & Ap0linsky 

HAMNER 

Sam W. Pipes Room 
Lyons, Pipes & Cook 

Richard T. Rives -

$3.500 

Truman M. Hobbs Room $.'l,000 
Copeland. Franco. Screws & Gill 

Crum, Steiner, Nachman Room $:l.000 
Steiner. Crum & Baker 

G.P. Benton Memorial Garden S 500 
A.B. Gaston Enterprises 

Lawyers and the ir families gave 
$86,038 toward the purchase. The 
Foundation Trustees commi tt ed 
$40,000 from reserves and additional 
renta l revenues of $42,500 accou nted 
for the balance. The state bar rents the 
Perr y Street facility from the State Bar 
Foundation for$ 1.750 permonlh which 
includes ut ilities and mai ntenance. 
During the period in which the mort­
gage was being retired. expenses for 
utility and maintenance costs totalled 
$17.317. 

I don't believe the day will ever come 
when compla ints about professiona ls 
will be nonex istent; however. I am 
convinced that our profess ion can cf· 
fectively regulate itself. The efforts of 
Alabama lawyers in the past and the 
sense of professional awareness pre· 
valenl today is the best evidence. So 
long as wedo a creditab le job. we need 
not fear outside intrus ion.o 

Regina ld T. Hamner 
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Sales Warranties 

In Alabama 
The Notice Requirement 

1'/u: AlobaJ1u1 l.11wy,r 

by Na th a nie l Hansford 

Natha11iel Hansford is Associate Dean 
and Professor of u,wal the University of 
Alabama School of law. He received his 
B.S. a11d LL.B. degrees from /he U11i· 
versily of Georgia a11d his LL.M. from 
the University of Michigan. 

Perhaps. one of lhe most common 
cases which confr onts a practi­
tioner is breach of warranty in the 

sa le of goods. T he fact patte rn in many 
of the cases is very simi lar. T he buyer, 
eithe r a cons umer or bus inessman, 
purchases an item from a seller. Buyer 
takes the item home or to his business 
and uses it as he should. T hen after 
several mont hs of normal use the 
"t hing" fails to operate properly. Of 
course, most buyers at th is stage would 
like to return the item to se ller . rece ive 
the ir money back and forget about the 
whole affa ir. However, Article 2 of the 
Unifor m Commercia l Code (UCC). 
which is the con trolling law in the 
case, does not operate so that one can 
rightfully retu rn the goods. 

One very important point in a sa le of 
goods is tender . Once the seller tenders 
the goods, the buyer must either accept 
or reject the goods. If the buyer rejects, 
then the seller takes the goods back, 
atte mpts to prove proper tender and, if 
successful. recovers damages for breach 
of contract. On the other hand, if the 
buyer accepts the goods. the buyer has 
the goods. The buyer must keep the 
goods. The goods may be conforming 
or non-comforming, but the buyer keeps 
the goods and seeks money damages. 
Under the Uniform Commercial Code, 
he canno t force the goods back on the 
se ller or return the goods to the seller 
except in one limited sit uation.' Al· 
though other avenues of recourse ou t· 
side the Code, such as recision for 
fraud , may be avai lable to the buyer. 
breach of an express or implied war­
ranty is the usua l means of recovery 
for the defective goods. 

In order to be successfu l in a suit for 
a breach of warranty , the claimant 
must show that he gave the seller 
reaso nable notice of the breac h. In fact. 
the Alabama courts have consistently 
held that the a llegat ion of notice is a 
condition precedent to recovery.2 Sim­
ply filing suit does not const itute no­
tice of breach of warr anty under the 
Code. Priorn ot ice to the se ller must be 
plead in the buyer 's complaint . Sect ion 
2-607(3) of the UCC expressly sta tes 
that "[ w ]here tender has been accepted 
the buyer mus t within a reasonable 
time after he discovers or should have 
discovered any breach notify the seller 
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of brt>ach or be barred from any remedy 

Tra ditionally. the Code and the 
courts ha,·e not trea ted the 1>roblem of 
notificat ion or non-conformity as a 
small matter. The courts and com­
menta tors usually g ive severa l policy 
reasons to just ify their rat her innexi­
ble position on notice. In Parker u. Bell 
Ford. Inc. the Alabama Sup reme Cour t 
recognizes tha t "Notice of breach serves 
two distinct purposes. First. express 
notice opens the way for sett lement 
th rough negotiation between the par· 
ties ... Second. proper notice mini­
mizes the possibility of prejud ice to the 
seller by giving him 'amp le opportun· 
ity to cu re the defect, inspect the 
goods. invest igate the claim or do 
whateve r may be necessary to prop­
erly defend h imself or mini mize his 
da mages while the facts are fresh in 
the minds of the parties.' .. , 

Alter recognizing that the law re­
qu ires notice and that notice is a pre· 
requisite toa cause of act ion on breach 
of warra nty, the significant issues 
center on th ree areas of the notice re­
quirement: (1) the form of the notice, 
(2) the contents of the notice. and (3) 
t he t iming of the notice. T he Alabama 
courts have dealt with all three of 
these issues as well as some other no, 
t ice problems. 

Form of the Notice 

One of the first issues that faced t he 
courts was t he questio n of the form of 
the notice. In t he case of Page u. 
Camper City & J\!/obile Home Sales' t he 
buyer had given oral notice of t he 
breach and the seller contended that 
the Code required written notice. The 
supre me court reviewed Section 
2,607(3) of the Uniform Commercial 
Code and based itsop inionon Lheword 
"notify," which appears in the sect ion. 
The court recognized that the drafters 
had used the term "wr itte n notice" in 
other Code sections when they intended 
a writing. 5 Moreover. written require­
ments thro ughout the UCC are us u· 
a lly imposed by t he word "sent" or one 
of its derivat ives. Although the court 
does not discuss th is poin t. an ora l 
communicat ion of breach serves all of 
the policy reasons for notification j ust 
as we.II as wr itte n not ice. Oral notice 
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gives the se ller the time he needs to 
investigate and encourage seulement 
as well as written commun ication. 
The evidentiary value of a writing is 
certa inly outweight'CI by the burden it 
could place on the unsuspecting or un­
sophisticated buyer. To add a writing 
requirement for notice would create a 
potentia l trap for the buyer , would not 
furthe r the policy reasons for notice, 
and would open notification to some of 
t he same cr iticisms leveled at the Stal· 
ute of Frauds. • 

Conte nt s of the Noti ce 

The next area of the notice requ ire­
ment !hat generates cases is the issue 
of the contents of the not ice. Of what 

Notice of intention to 
make a claim seems to 
go beyond a mere request 
that lhe seller correct 
the problem with the 
goods. 

must t he buyer give notice? How much 
informat ion and deta il about the al­
leged breach must the buyer give the 
se ller to fulfill the notice requirement? 

Section 2-607(3)simply requires that 
the buyer's communica tion must give 
the se ller not ice of the breach or be 
barred from any remedy. However. the 
comments to the section do give more 
guidance. Comment 4 provides that 
"(tjhe contents of the notification need 
merely be sufficient to let the seller 
know that the transact ion is still trou· 
blesome and needs to be watched." As 
the comment further exp lains. there is 
no policy reason that requires the noti· 
fication to be a definitive statement of 
a ll the object ions nor is there reason to 
require that the notification be a claim 
for damages .' 

In the case of Parker u. Bell Ford, 
/nc. • the plaintiff complained of exces­
sive tire wear on his new truck that he 
had purchased from Bell Ford. Bell 
sent Mr. Parker to an alignment shop 
where the mechanic attempted repai rs 
on the vehicle. Parker cont inued to 
have problems with his tires: however. 

he never again notified Bell nor regis , 
tered a complaint until he filed suit. In 
discussing the not ice requirement in a 
breach of wa rran l y act ion the supreme 
court referred to the pre-code case of 
Smith v. Pizit.. of Besse-mer9 which 
states that the notice must "appraise 
the vendor that a claim will be made 
against him and give h im an opportun­
ity, to prepare a defense or notify his 
supp lier." The Philzcoun compared a 
tor t claim with a contracL claim. The 
court reaso ned that in tort the defend­
ant has immediate knowledge of the 
occurrence out of which the claim 
arises: however, the vendor has no OP· 
port unity to know of a contract claim 
unt il he receives notice of the claim. 

Th is pre-code notion of the notice 
requirement is clearly more restrictive 
than the drafte r of the code intended 
and tried to express in the comments . 
Notice that a buyer intends to make a 
claim requires more details and specif­
ics of the defects and of the purpose for 
the communicat ion than does notice 
that the transaction is "t roublesome 
and must be watched." Notice of inten­
tion lo make a claim seems to go 
beyond a mere request that the seller 
correct the problem with the goods. 

Although the Parlier case quoted 
from Pizilz in formulating the stan­
dard for the contents of the notice, the 
courl liberalizes the Pizilz rule. The 
court "expand(sl that rationale to also 
include the requirement of notice in 
order to enable the seller to make ad­
justments or replacements, or to sug­
gest opportu nities for cure, to the end 
of minimiz ing the buyer's loss and re­
duc ing the sellers' own liability to the 
buyer.'' 10 

The idea that the court intended a 
loose test for the sufficiency of con­
tents of lhe notice is further bolstered 
by its cite to White and Summers. 
UCC § 11-9 (1972). Professors White 
and Summers give their opinion, based 
on the drafters· comments , that ''it is 
difficu lt to conceive of words which, if 
put in writing, would not satisfy the 
notice requ irement of 2-607."II 

The proposition that Pa.rkerembraces 
the in lent ion of the drafters to formu­
late a loose test on notice content is 
eroded by the court's application of the 
rule to the facts. After seemingly ex· 
panding the rationa le for notice stated 
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in Pizilz. the cour t then concluded that 
Mr. Parker (ailed to give notice LO the 
defendant and agreed with t he t ria l 
court that its ap proval of a mot ion for a 
d irected verdict in favor of the defend· 
ant was proper. The court reached the 
conclus ion t hat the plaintiff gave no 
not ice even in light of the fact that 
Parker had informed Bell Ford of the 
exces..~ive tire wear and Bell atte mpted 
to solve the problem." 

Notewort hy.also, is the fact that the 
Parker coun adopted the rule of the 
Gigandel case.' " a case decided under 
the Uniform Commercial Code. Gigan· 
de/ concluded that the issue of what is 
a reaso nable time for giving notice is a 
question for the jury or the trier of fact. 
In Parker, t he supreme court read Ci· 
gtmdel to cover both the issue of the 
timeliness and the issue of reason · 
ableness of the notice and agreed that 
these were jury questions . Th e court , 
however. recogni1.ed that timeliness 
and reasonableness of notice are only 
jury quest ions if the buyer g ives some 
form of notice: if the buyer gives no 
notice the n t here is no issue for the 
jury and t he issue is a matt er for the 
court to decide as it did in Parlier. 

In the recent case of Volkswagen of 
America v. Harrell" the Alabama Su· 
pre me Court retu rned to the issue o( 
the type of notice required. In Harrell. 
the defendant contended that the 
plaintiff had fai led to give it sufficient 
notice of the problems he was encoun · 
tering with his ca mper. Just ice Jones. 
writing for the cour t. concluded that 
the plaintiff did give proper notice. In 
this case, the plain tiff sought to have 
the veh icle repaired at several au tho· 
rized V.W. dealersh ips and contact ed 
the V.W.'s regional manager and the 
V.W.'s home office custo mer represen· 
tativeconcerning the inability of anyone 
to correct the defects. Th ese numer· 
ous and varied complaints about t he 
problem with the vehicl e .. could 
sca rcely be said to fall without the 
rea lm o( 'proper notice· an d an 'oppor· 
tunity, to repair the van .' .. ,. 

Thus, the counse ling point appears 
to be that in Alabama the buyer's 
simply inform ing t he vendor that he is 
exper iencing troub le with the product 
may not be sufficient not ice. On the 
other hand . however, t he buyer will 
not have to give a formal demand for a 

remedy or notify the seller that he in­
tends to make a claim. The buyer will 
probably have to inform the seller that 
the item is defective or causing troub le. 
give the seller an opportunity to repair. 
and, if the se ller fails to solve the prob­
lem. advise the seller that the item is 
s till not ope rat ing properly. T he 
number of chances the se ller has to 
repair and the number of notices of 
failure to re1>air the court requires is 
unclear. 

Timin g of the Notice 

T he th ird problem area in the notice 
requirement is the timing of the notice. 
T he comments to Sect ion 2·607(3) slate 
that "ltlhe time o( notificat ion is to be 
determined by app lying commerc ial 
stand ards to a merc hant buyer. 'A 
reasonab le time' fornotificat ion from a 
retail consume r is to be judged by dif­
ferent sta ndard s so that in his case it 
will be exte nded. for t he rule of requir· 
ing notification is designed to de.feat 
commercial bad faith . not to deprive a 
good faith cons umer of his remedy." In 
the Giga11del case ."· which was men­
tioned earlier. the su 1>remcco urt ru led 
t hat t he issue of what is a reasonable 
t ime for giving notice of breach of war· 
ranty is a question for the jur y or the 
trier of fact. Giga,u/e/ waited six months 
to give notice of the defect and the 
court agreed with the t rier of fact 's 
decision that notice was not timely. 

Genera l rules governing the timing 
of the not ice are difficult to formu late 
since the reasonable time sta ndard 
may vary great ly depending upon the 
facts of the case. If one. however. is 
mindfu l of the policy as expressed in 
t he Code's comment . the time limit 
should be very flexible. The general 
policy is to promote good faith dealings 
and to eliminate claims a buyer makes 
in bad faith or a buyer's underhanded 
tact ics calcu lated to mis lead or take 
advantage of the seller. Any time lim· 
itation should recognize that persons 
have natur al tendencies to procrasti· 
nate an d that ma ny people lack the 
sophistication to know the proper 
course of action whe n confr onted by a 
problem with a product. 

A 1980 F'ifth Circuit United States 
Court of Appeals case discussed a very 
interest ing aspect of the timeliness 

issue. In Koch Sttpplies v. Farm Fresh 
Meals.'; Farm Fresh purchased a fu lly 
equipped smokehouse from Koch. As 
part of the terms of purchase. the con· 
t ract provided that Farm Fresh was to 
"inspect theeq uipment within 48 hours 
after its receipt: unl ess within said 
t ime I Farm Fresh ] notif ies I Koch I, 
sta ting the defocts, [Farm Fresh I shall 
be conclus ively presumed to have ac· 
cepted the equipment in its condition." 
Later. beyond the 48·hour period. the 
buyer discovered defects in the equip· 
ment . Th e court correctly recognized 
that the issue was not timely not ice of 
breach of warrant y. Rath er. the prob· 
lem in th is case was timely rejection or 
revocation of acceptance unde r Section 
2-608. The contrac t provision appeared 
to be a limita tion on the period the 
buyer had to conduct a reasonab le in· 
spection and thu s the 1>rovision was an 
atte mpt to sett he exact time when t he 
buyer accepted and could not late r re· 
ject. Th e court concluded firs LL hat the 
48,hour limitation was ma nifestly un ­
reasonab le and that it d id not set the 
time of acce1>tance. Secondly. it de­
cided that the buyer still had his remedy 
of revocat ion of acceptance since the 
defect in the product was latent. 

Not ice by the 
T hird Par ty Beneficiade s 

T he final quest ion the notice re­
quire ment raises cente rs on who mus t 
g ive the notice of breach . The UCC 
spec ifically requi res that the buyer 
must give notice of a defect. Parties 
other tha n the buyer, however. may 
have the protection of a warranty. 
Under Sect ion 2·318. the Code extends 
a seller's wa rran ty to any person who 
may reasonab ly be expec ted to use or 
be affected by t he goods an d who re· 
ceives persona l inju ries because of a 
breach of warranty. 

Do the th ird par ty beneficiaries have 
to meet the notice requirements of the 
Uniform Commercia l Code? Simmons 
v. Cle111co flldustries deals with this 
quest ion. The AlabamaSup remcCourt 
decided that the t hird party benefi· 
cia ry was not su bject to the Code's re· 
quirement of notice and t he court 
grounded its decision on severa l bases. 
First. the code uses the word "buyer" 
when it sets ou1 the notice requ ire-
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ment in Section 2-607; a third-par ty 
cla imant is not a "buyer." A third· 
party cla iming t he benefit or Sect ion 
2-318 is someone affected by the buy· 
er ·s goods. The beneficiary of the ex· 
tended warranty does not come within 
the express language of the code and, 
thus, does not have to give notice of 
breach. Moreover, t he simple fact that 
the legislatureextended wa rranty pro· 
1ection to t hird parlieso1herthan buy· 
ers docs not mean the legislature in· 
tended that such a party must give 
notice. H the legislat ion had intended 
to require such not ice, the Code would 
say that. 

Fina lly. the coun exam ined the pol· 
icy reason for t hese not ice require· 
ment s and concluded that the reasons 
did not app ly to third party beneficiar· 
ies. Since these warranty beneficiaries 
may recover only for personal injur y. 
the damage is done at the t ime of the 
breach of warranty. Notice is inconse, 
quentia l in preventing or mitigating 
the harm when t he injury has already 
occurred. Fu rth ermorc. the court be· 
lieved that thcstatuteoflimitationsade­
quate ly protects seller against stale 
personal injury claims by third party 
beneficiar ies.•• 

Co n clusion 

The Alabama courts, like most other 
jurisdic tions, ta ke the notice requ ire­
ment seriously. In order to bring an 
act ion for the breach of war ranty in 
the sa le of goods the buyer must have 
given t he seller proper notice of the 
defect. Sound policy reaso ns support 
Alabama's position on the notice re­
quirement and will cont inue to sup­
port it for the futur e. The courts , how­
ever, should be mindful or the danger 
of the not ice requ irement. Sellers 
should not be able to defeat a valid 
claim because of a technical approach 
to not ice. T he rather loose test of the 
sufficiency and t iming of notice fol­
lowed by the drafters of the Code ade­
quately protects the seller and at the 
sa me time does not undul y res trict 
buyers in seeking recovery. If Lhe buyer 
advises the seller within a reasonable 
time after discovery of a problem with 
the goods t hat he is having troubles. 
this should fulfill t he UCC"s notice 
requirement. 
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quire notice in any case involving personal in, 
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When it comes to title insurance . more 
peop le co me to Mississippi Valley Title 
than any other company. MVT is the tit le 
insu rance leader in th is area . 

And ifs no wonder. Completely com -
puterized for faster service. and with experts 
in every department. Mississ ippi Valley Title 
is working hard to give even better serv ice 
than ever before. we ·re poised for growth. 
ready to accommodate the needs of the 
newly expand ing real estate industry . 

Join our tit le wave. Come to Mississ ippi 
Valley Title for your title insurance need s. 

You'll be glad you did. 

Mississippi Valley Title Insurance Company 
Home Office: Jackson. MS 39205 

Wholly owned subsidiary or Thie: lnsurancl! Company of Minn,c,_-sota 
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Wom en Bar Lead e rs Dai e Back 

In reading 1he November 1983 
issue of The Alabama lawyer, page 
316. I noted the comment about Julie! 
St. John being the first woman auor ­
ney to serve as president of a local 
bar association in Alabama. Unless 
Mrs. St. John was president prior to 
1948, the above statement is 
incorrect. 

According to the Mobile Bar Asso­
ciat ion records , we ha ve had two 
women auorneys serve as president, 
Rosa Gerhardt in 1948 and Doris 
VanAller in 1951. 

Barbara C. Rhode s 
Exec utiv e Dir ector 
Mobile Bar Associal ion 

It is my pleasure to bring to your 
auen1 iona bit of Alabama legal history. 

The members of the Baldwin 
County Bar Association were the 
first to elect a woman. Mrs. Phyllis S. 
Nesbit, their president in 1967. 

She was in 1976 elected a dist rict 
court judge in Baldwin County and 
t hus became the first woman to be 
elected a trial judge in Alabama. 

Judge Nesbit was reelected in 1982 
and is presently serving her second 
1erm as district judge. 
Fairhope H. Greer Mini c 

Editorial Note : Thanks for t he cor­
rection! [n response to that same 
misstate ment, we have also received 
a letter from a member of the Hous­
ton County Bar Association. Mrs. 
Eleanor Oakley Gordy was elected 

71,c Ala/lll,1U1 /..(tlef)'tr 

president of that local bar association 
in 1970. If there have been other 
women atto rneys who have served as 
presidents of local bar associations, 
please let us know! 

Disc iplin ary Actio n Qu es ti oned 

As an Alabama attorney living and 
work ing in Italy, I keep abreast of the 
activities of my fellow Bar members 
by reading The Alabama IAtuyer. I 
feel compelled to write you now after 
reading the Disciplinary Report in 
the September 1983 issue. One item 
dist urbs me grea tly.lam referring to 
the Disciplinary Board's decision lo 
private ly repr imand an attorney who 
illegally purchased and used mari · 
juana and cocaine. 

I find it absolute ly ludicrous that 
the Board decided thal a private re­
primand for such conduct was suffi. 
cient. This lawyer's illicit possession 
and use of controll ed substa nces was 
not a mistake or an accident, it was 
not negligence or a simple error of 
judgmelll, but willful misconduct. To 
allow an individua l who swore to up­
hold the law and promised to serve 
faithfully as an officer of t he cour t to 
be disciplined with a mere private re­
primand is laughab le. Regardless of 
the facts and circumsta nces of the 
individual case. suspens ion from the 
practice of law should have been the 
minimu m appropr iate disciplinary 
action and disbarment well may have 
been warranted. 

I have to ask myself whether the 
Board's attitude in disciplining this 

drug-abusing attorney is a reflection 
of its policing of other Alabama law­
yers who willfully commit crimes. If 
so, the Alabama Bar needs a new 
Disciplinary Board. 

T he bottom Ii ne is that the Disci­
plinary Board's ha ndling of this case 
is inexcusable. I have strong doubts 
as to the Board's ability to rigorously 
enforce high standa rds of conduct 
among our atto rneys. 
Vicenza, llaly Fred er ic L. Borch 

LETTE RS TO THE EDI TOR 

The purpose of the Letters to 
the Editor column is to provide a 
forum for the expression of the 
reade rs· views . Members of the 
Alabama Staie Bar are invited to 
submit short letters, not exceed­
ing 250 words, express ing their 
opinions or giving information as 
to any mat ter appearing in the 
publication or of concern to the 
bar membership. T he editor re­
serves lhe right to select excerpts 
t herefrom to publish. All letters 
specifically addressed as Letters 
to the Editor will be candidates 
for pub[ication in The Alabama 
lawyer. The publication of a let · 
ter does not, however, conslitute 
an endorsement of the views ex­
pressed. Letters should be sent 
lo: TheAlabama Lawyer. Letters 
to the Editor, P.O. Box 4 l56, 
Montgomery, Alabama 3610l. 
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Thinking back - reflecting - July 23, 1983, came and passed quickly. But. it was a 
memorable day. Perhaps. not so much because of the events of that particular hot. hazy 
summer day. but for t he remembrances which that day brought. 

Gathered before several hundred of their friends among members of the bar. were 
seven "he roes of the legal profession." It was a nostalgic time as they reflected on t heir 
numerous years of practice - the old times. the funny times. the poignant times. the 
rough times. and the now times. They told stories of "now and then:· delighting those 
assembled that final momlng of the Alabama State Bar Convention. 

'T he Reflective Roundtable:· as the program was appropriately named. was video· 
taped and has now become an invaluable relic of the bar association. Those distln · 
gulshed attomeys participating on the panel induded John A. Caddell (moderator), Ro­
bert F. Adams. Douglas Arant. James J. Carter. W. Guy Hardwick. Robert B. Harwood . 
and Seybourn H. Lynne. 

Following are excerpts from 'The Reflective Roundtab le" - as they told It, 

'~~'fl ~ his story was told when I 
!!I first started practicing 
~ law in Decatur. There 

was a young woman who had a child 
without the benefit of wedlock. and she 
persuaded the father to have the child 
legitim ized. So they went to a lawyer 
there in Decatur and asked him if he 
would handle this proceeding. He told 
them. 'Yes. I'd be glad to represent you 
on It and try to get this done. but this 
judge that we have is pretty tough. and 
I can ·t promise you it will be accomp­
lished. · And so they said. 'Well. we want 
you to try it ' and they went and filed a 
petition. had the hearing before the 
judge. the lawyer put the evidence on, 
the father agreed and all of tha t. The 
judge said. 'Now. wait a minute. Before 
I make this decision I want to talk to 
th is lady private ly. Let's go to my 
chambers.' So he took her in there and 
he said to her. ·1 want to know if you 
understand that even if I grant you this 
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petition that this child is still a technical 
bastard: He said. 'Do you know what 
tha t means?' She said. 'Yes sir. that's 
what my lawyer says you are: .. 

John A. Caddell 
Decatur 

't.t}r f I ~ut ~ title to my remarks 
- I think it would have to be 
~ 'then and now· ... and on 

the then part - since you mentioned 
Sam .Johnston. Judge Ben Turner and 
Mr. Gessner McCorvey - I'll have to 
tell you one story about 'then and now' 
as It applies to Insurance companies. 

"Then no rural jury would ever bring 
In a verdict in favor of an insurance 
company - not many of them do it 
now. But there was one man who 
burned his house up in Washington 
County and. when the insurance com­
pany wouldn't pay him. he got Sam 
Johnston to represent him -and the 
insurance company got Mr . McCorvey 
to defend 

"So they went up to Chatom and 
tried it three times. and every time the 
jury would bring in a verdict for the 
plaintiff, the supreme court would im· 
mediately reverse it and send it back 
for a new trial. On the third trial Mr. 
Johnston looked over at the court re­
porter and saw that his head was down 
on the desk on his arms. and he called 
Mr. McCorveys attention to it. They 
went up and spoke to the judge about 
it because the Judge could not see him 
from where he was sitting. He leaned 
over and saw what was going on. He 
said. 'Shields. are you getting this wit · 
ness·s testimony? ' The court reporter 
raised his head up and said. ·Judge. I 
know his testi mony by heart : " 

(As Mr. Adams read fro m the fl nn's 
fina ncial book dated 1937) 

" ... I wanted to read you just a few of 
the fees and a few of the expense 
items . On the matter of expense items 
I find: 

Roll of soo stamps .•..... $1 5.00 
Paid Vivian Zingleman (who was a 

secretary) to reimburs e her for 
amount spent for suppers (plu· 
ral) in town when work ing 
late ...... .. ............ .. 60C 

"From the fee book: 

Cash fee - In re Taylor-St Clair 
Dispute ................ $1.00 
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Preparation of deeds - (Now. I 
don·t know how many. but 
there's more than 
one) ..... ... ........... $5.00 

Preparatlon of Income tax 
returns . . .... ... .... . . $ 10.00 
(That was plural. and it was 
for the doctor who had the 
best practice in town at the 
time. But at that time. in 
order to prepare an income tax 
return. all you had to know 
how to do was to add and 
subtract!) 

"This is against an Insurance company: 

For investigation of accident lead­
ing to suit against shipbuilding 
company. obtaining statements 
from six witnesses. negotiating 
for settlement. drafting releases 
and securing their execution. ar­
ranging competitive bids on prop­
erty damage. having fence re­
paired. and securing release of 
owner ...... . ........ . ... $20.00 

"Oo you wonder that they had to put in 
Insurance adjusters to handle most of 
that?" 

Robert F. Adams 
Mobile 

TJw il lt1bt1nu1 /.11,c•yqr 

,~,11' remember a lawyer here 
= named M.B. Grace. He was 
~ quite well-known in Bir­

mingham. He had - I don't know how 
it came about - but he had numerous 
claims involving something. All of them 
were identical claims of one kind or 
another. and charges were preferred 
against Mr. Grace by the grievance 
committee of the State Bar Association 
for soliciting these claims. And he had 
solicited them - no question about 
that. 

" Mr. John o. McQueen. from Tusca­
loosa. was the president of the Ala­
bama State Bar Association at that 
time. And they had a hearing over 
there and. of course. It was found by 
the bar commission that he had soli­
cited these claims for cases and . . • 
what they did was find him guilty and 
the punishment was to be a public re­
primand. And Mr. McQueen and all the 
bar commission was assembled there 
and everybody around. and Mr. 
McQueen administered the reprimand. 
It was a very. very impressive occasion. 
(That was ... over in the old court­
house ... in that large room over there 
where Judge Huey used to be the pre­
siding judge.) 

"When Mr. McQueen finished his re­
primand. Mr. Grace raised his hand and 
asked if he could say a word. Mr. 
McQueen and everybody was surprised. 
but he then said he'd like to ask 
whether it would be alright now to go 
ahead and finish those claims ... 

Douglas Arant 
Birmingham 

,.,~ e had a just ice of the ,t=-w 
g peace appointed back 

~ ~ in. I'd say. in the 30s -
when we used to have them. He didn't 
know any law - you didn't have to be 
a lawyer. He was very proud of his ap­
pointment. and some of the boys gave 
him a few bookS (text bookS and things 
of that kind). 

" He'd been presiding there as the 
justice of the peace for about two 
months and one day this boy comes In 
and says. 'Judge. I got a problem.' The 
judge said. ·ves. what is it?' and he 
said. 'You remember that gal. Louise. 
that you married me up to about three 
weeks ago? •. . I done found out she's 
gonna have a baby and that baby Is 
gonna be due in about two months . . 
and I ain't the poppa. What am I gonna 
do about it?' The judge said. 'Now that 
do present a problem.' 

" He reached back on the shelf and 
pulled down a book that happened to 
be Brannan·s Negotiable Instruments. 
He flipped through the book and said. 
'Uh oh. there ain't nothin' you can do 
about it. because it says right here 
"where the maker cannot be found. the 
endorser Is liable''!' " 

1:l 



.. This lady. back when they had t his 
new law on marital deductions. lost her 
husband. He had drawn his will prop­
erly. She came In and was complaining 
very bitterly about how she missed 
John - he had died rather young. So I 
said. 'But think of this: He drew his will 
properly and he left you almost a mll­
llon dollars. tax-free.' She said. 'Yes. I 
know. That was very kind of him. 'You 
know. some days I'd give ten thousand 
dollars of It Just to have him back.' •· 

James J. carter 
Montgomery 

'{tJJ would follow Jimmy Carter. 
ii a professional joke teller. 
- But. I've listened to these 

two gentlemen tell about how hard it 
was when they got out of law school. 
They were fortunate Indeed. Most of 
them got offers from firms. I got out In 
1933. the end of the depression. and I 
started practicing alone. I have often 
said that during that first year I made 
one $20 fee and a lot of small ones ... 

.. About that t ime ... a friend of mine 
called me and said he had a note that 
he wanted me to sue on if I would. I 
didn't ask him why he didn't sue on it 
- that was my mistake. I said. 'Yeah. 
send it to me. I need it.' So I filed suit 
on that note In an adjoining county and 
I never could get a return on what 
happened with the suit. So one day I 
called the clerk in that county and said. 
'What happened to my suit?' And he 
said. 'Haven't you got any sense at all? 
The man you sued is the circuit 
Judge.'·· 
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.. In the latter part of 1954. Jim Fol­
som had been elected governor for the 
second time .. . and I was elected 
lieutenant governor. A mut ual friend 
asked us t o go on a fishing trip one 
weekend. We went. and it was an en­
joyable tr ip. We fished some. ate some. 
and did some of the other things that 
you're laughing about! 

.. Sunday morning Governor Folsom 
had a full growth of beard. He decided 
that he needed a shave. The only razor 
on board was a straight razor. and he 
got one of his aides who lathered his 
face. took that razor and was shaking 
so that Jim said. 'You can't shave me.' 
He called a second aide. The second 
aide lathered his face. took the razor. 
and he was shaking. Jim says. 'You 
can't Shave me.' I said. 'Well. Governor. 
let me shave you.' I took the razor. got 
down nearly to his face and he grabbed 
it and said. 'No. you can't shave me 
either. One quick jerk of that razor and 
you'd be governor of Alabama· 

.. I want to say this to.you. I wouldn't 
have harmed the governor. but he 
would have gotten a damn close 
shave!" 

W. Guy Hardwick 
Dothan 

'"~o· . , , - n the court we didn t 
. ~ have too much opportun­

• lty for having humorous 
occurrences - except some of the ar · 
guments would approach t hat. 

.. Judge Ben Ray always made a de­
lightful argument - a very able lawyer. 
he was a delightful man. and I loved 
him. He represented a woman who was 
young, married an older man. and he 
was taken quite ill. Took him out to St. 
Vincent's and. finally. ran some tests 
and found out he was loaded with ar­
senic. So they got to investigating and 
they found a lot of ant poisoning in her 
bedroom. So she was tried and con­
victed of assault with intent to murder. 
Judge Ray's argument was that you 
had to have malice in murder. There 
couldn't possibly be any malice in this 
case because this woman had only used 
ant poisoning when she could have 
used rat poisoning. 

.. I had lunch with him several years 
later and was kidding him about that. 
and he said, 'Well. What in the hell else 
was I gonna argue?' .. 

Judge Robert B. Harwood 
Tuscaloosa 

'"~Ji, "s" \ nother Ind.dent that 
i happened involved 

.,;;,, friends of mine among 
members of the bar .•• George Rogers 
was defending a fellow in a moonshine 
case. who was convicted. George Rog­
ers could cry harder than any lawyer 
that I ever knew in pleading for mercy. 
He came into my office four or five 
times asking . . . said. To is fellow never 
really had a chance. He served two 
sentences. he's never really had a 
chance. I wish you'd put him on proba­
tion.' I said. ·1 can't do it. George. He's 
been off twice. I j ust can't ... that 
would make a mockery of It.· Well • 
George finally accepted that. 

.. One day. about two months later (I 
always let these people report after 
Christmas to serve their sentences -
or New Years). Butch Clements. a dear 
friend of mine. showed up in the office. 
He started begging probation for this 
same fellow. I said. 'Butch. I turned 
George Rogers down. and you know I 
could not possibly put this man on 
probation. It would offend George 
deeply and I wouldn't blame him. I'm 
not going to put him on probation.' 

"Well. one day. the day before 
Christmas Eve. a man and a woman 
and a little girl showed up. My secre­
tary said. 'It's this fellow that you told 
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to report after New Year's Day.' I said. 
·well. let them come on In. I'll talk to 
them.' This man was saying how des­
perately his family needed him. and 
please try him one more t ime on pro­
bation. I said. Tm not gonna do it. I've 
turned down George Rogers. I've 
turned down Butch Clements. and 
there's nothing that could persuade me 
to put you on probation: 

"Well. he had a little five or six-year­
old girl with him - his litt le daughter. 
She was blonde and blue-eyed. and she 
walked r ight around the corner of my 
desk and I had my arm on the chair. 
She put her little hand on my arm. 
looked up and said. 'You're not going to 
put my daddy In jail. are you?' I said, 
'No. honey. I'm gonna put him on 
probation.' " 

Judge Seybourn Lynne 
Birmingham 

Leasinq 
from Professionals 

• • 1saw1nner. 
I leased my car from Creative Leasing beeause I like dealing w ith professionals. 
Creative's only bus1ness is rransponation leasing. Their affiloaoon with state and 
roatiooal leasing associations keeps them abreast or the mosi current Industry trends 
and Innovations. Whether you lease one vehlde °' a hundred. call Creative Leasing 
and let l11em design a plan to fit your individval needs. j1 

~,,&-a-,. ~ 

creative I Ellll 1easmg 
B1fm1ngham 
Montgome,y 
Tuscaloosa 

251-0137 
264•8421 
345,6494 

Who says your 
Continuing Education 
has to be a chore? 

ALABAMA ATIORNEYS MEMO provides weekly 

digests of decisions of the Supreme Court, Court of Civil Appeals, 

Court of Crimina l Appeals and acts of the Legislat ure. 

Subscript ion Rates: Law Firms $138 .00 - Sole Practio ner $108.00 

ALABMIA ATTORNEYS MEMO • P.O. Box 1117 • Columbia, Tennessee 38402 
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INTRODUCING YOUR STATE BAR 
ENDORSED CARRIER ... ICA 

A broader Policy. Super ior 
benefits. Higher standa rds for 
the pro fessiona l handling of 
claims. That's why your state 
bar exc lusively endorsed the 
professional liability progr am 
offered by Insurance 
Corporat ion of Amer ica. 

Because attorneys own and 
operate !CA. we understand the 
needs of other atto rneys. And we 
specia lize solely in the field of 
pro fessiona l liabil ity insurance. 

If you are now insu red by 
another carrier or are not no\v 
protected. contact Insurance 

Corporation of America . 4295 
San Fel ipe. P.O. Box 56308. 
Houston. Texas 77256. Phone 
1-800-231-2615. 
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Appellate Court Workload 
More Than Triple s in Twel ve 
Yea rs 
Trial Judge s Redu ce Pending Caseload 

by Robert A. Martin 
Adm inistrative Office of Cou r ts 

T he nu mber of cases hand led 
by t he state 's seventeen appel· 
late court ju st ices an d judges 

has more than tripled in the past 
twe lve years. 

T he year 1971 was the last t ime a 
new appellate judgeship was added 
an d during that year the work load of 
the State Supreme Cour t and the two 
inte rmediate courts of appea l stood at 
972 cases filed. T his past court year 
3.298 cases were filed for t he same 
nu mber of j ust ices and j udges to re· 
view. T his is an increase in case filings 
of 239 percent . well above three times 
the nu mber filed in t he 1971 cour t 
year. 

In 1971 the average caseload of an 
appellate judge in Alabama was 57 
cases per year. The average num ber of 
filings per judges in the sta te today has 
risen to 194. This number var iesamo ng 
the three courts as show n in the chart 
below. 

Av erag e Filing s P er J udg e 

Supteme Courl 
Court of Criminal 

Appealt, 
C-0urt of Civil 

Appeals 

197 1 1983% Inc. 
30.4 14-1.9 376'~ 

110.4 290.4 163'). 

48.7 180.7 271% 

Professor Robert A. Leflar of the Uni· 
versityof Arkansas Law School says it 
is generally agreed t hat no appellate 
judge, however competent, should write 
more than 35 full-scale publishable 
opinions in a year. This past year, the 
full time judge.son the Court of Crimi · 
nal Appea ls averaged writ ing 84 full 
opinions each. On the Court of Civil 
Appeals , t he full time judges averaged 
writing 98 full opinions each. T he jus-

·the ..tltdx1111u I.LIW)'''r 

tices on the Supreme Court averaged 
72 full writt en opinions each . 

When compared to nat ional norms , 
Alaba ma·s appea ls cour ts continue to 
process cases in a t imely mann er; 
however . at t he close of the 1982-83 
court year. on ly the Court of Civil Ap· 
peals remai ned totally cur rent with its 
case load. 

Chief Just ice C.C. Torbert. Jr. . says 
that although the appellate courts re· 
main curr ent in the sense that there is 
no undue delay in the processing of 
cases, he doesn' t know how long the 
three courts can conti nue to keep 
abreast of the stagger ing increase in 
appea ls. Pointing to the bound volumes 
of h is cases alone, t he chief justice 
demonstrates t hat their th ickness has 
more than doubled since he took office 
iri 1977. "I don' t think I'm just writ ing 
longer opinions," he remarked. 

Torbert says that the courts have 
been able to keep up with the increas­
ing nu mber of appeals through diligent 
work and by utilizing both retired and 
active judges to assist a t the ap pellate 
level. 

Cu rrently two retired judges are as­
signed full t ime - one each to the 
Court of Civil Appeals and the Court 
of Criminal Appeals. and duri ng the 
past four month s eight circuit judges 
have ass isted the Cour t of Criminal 
Appeals by completing one or two opin­
ions each. Ret ired and active tria l cour t 
jud ges were used to ass ist both the 
Supreme Court an d Court of Cri minal 
Appeals ip 1972 and 1973. 

Torbert pra ises the willingness of 
active trial judges and ret ired judges to 
pitch in and help; however, he says. "in 
the long run this is like using a bandaid 
to cover a gus hing artery . We must 
plan to resolve the matte r on a per-

manem basis before delay bt-comes a 
serious problem." 

T he chief justice says he plans to 
request t he Sta te Judicial Study Com· 
miss ion. a g roup cons isting of judges, 
legislators. lawyers and court officials , 
to review the appellate work load and 
make recommendations on how to best 
ap proach the problem of handling the 
increasing number of ap peals. 

Th e increase in numbers isn't the 
only problem faced by the appeals 
courts. "Compounding this ." Torbert 
says, ·'is t he increas ing number of new 
an d complex civil litigation, t he review 
on appeal of deat h penalt y cases and 
legislation which mandates direct ap· 
peals to t he Supreme Court of Public 
Service Commission decisions. When 
we combine t he numbers with th is, we 
suddenly (ind our selves swimming 
upstream.' · Torbert says that a par­
ticular problem encounte red by the 
Court of Criminal Appeals durin g the 
past year was the deat h of one judge 
and the resignation of another. 

A summar y of the 1982·83 workload 
of each court follows: 

T he Supr eme Court - Increase 
in filings si nce 1971 or 376 percent. 

New Pilings 1982-83 13().J 
Cases Disposed J9S2,S3 1245 

Cour t of Crim inal Appea ls -
Increase in filings since 1971 of 163 
percent. 

New Pilings 1982-83 1452 
Cases Dispose<I 19S2-83 1333 

Court of Civil Appe al s - In­
crease in filings since 1971 of 271 
percent. 

New Filings 1982-83 542 
Cases Dispo,;ed 1982·83 51 t 

abama ·s t rial court judges 
dis1X>sed of nearly 8,000 more 
ases than were filed in the 

circ uit an d dist rict courts during the 
past year. A total of 600.8 14 cases were 
filed statewide and 608.633 disposed. 

Chief Ju st iceC .C. Torbe rt,Jr .. called 
the work of the s tat e·s 114 circuit 
judges and 90 district judges a "re­
marka ble performance.' ' "I t is indica­
tive of the dedicated effort and hard 
work of our judges, circuit clerks, reg­
iste rs and other judicial officials and 
employees." he said. 
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Circuil j udges. who hear all civil 
cases in excess of $5,000. domestic re­
lat ions matters.the more serious crim ­
inal cases. 40 percent of juven ile mat­
ters and a1>1ieals from distric t court 
disposed of 128,299 cases. 2,081 more 
than the 126,218 circuit court filings 
during the year. T he l 14 circu it judges 
disposed an average of 1,125 cases per 
judge. 

Of the 128.299 circ uit court disposi­
tions, 2.991 (2.3%) were jury tria ls; an 
average of 26 jury trials per judg e. 

Distric t judges. who hear t raffic, 
misdemea nor criminal, civil cases 
under $5,000. small claims cases and 
60 percent of juvenile matters, dis­
posed of 480,334 cases. 5,738 more 
than the 474,596 district court filings 
during the year. The 90 district judges 
d isposed an average of 5,337 cases per 
j udge. 

Over the past five years. state trial 
court filings have risen by 8 percent 
(557,314 filings in 1979 to 600.814 in 
1983). During the same period. judges 
increased the number of cases they 
disposed by 9.5 percent (55,673disposi · 
tions in 1979 to 608.522 in 1983). o 

Introduce 
Your Clients 

toa 
Valuable Service. 

Refe r them to Business Valuation Services f or expert 
det e rmination of fair market value o f bu s inesses , 
financial analys is and co ns ultation in cases of : 

D Estate planning 
0 Estate 

settlement 
D Marital dissolutions 
D Recapitalizations 
D Employee stock 

ownership plans 

D Bankruptcy 
p roceedings 

0 Mergersor 
acquisitions 

D Buy-sell agreements 
D Dissidentstockholder 

suits 

Contact Dr. John H. Davis Ill, 60 Commerce St. , 
Suite 1407, P.O. Box 2310 , Montgomery, AL 3610 3 

(205) 262-6751 . 

GJ.>resideius~~~~~~~~~~~ GJ.>age 
((.,111/im,ed /row {)Iii~··// 

tha t would allow the m to do th is (Se­
nate Bill 1714, House Bill 2970). Your 
Board of Bar Commissioners went on 
record early opposing this legislat ion. 
Working wit h the State Bar of T exas 
and through the Southern Conference 
of Bar Presidents they have taken an 
act ive role in leading the opposit ion to 
this encroachment. Alabama ·s mem­
bership in t heABA Mouse of Delegates 
su pported the resolution of tha t asso­
ciation in opposition. Our ent ire Con­
gressional delegation has expressed its 
concern and opposition. Senator Heflin 
has been the floor leader in an attempt 
to keept FT C regulation out of those 
stat es where the integrated Bar is now 
subject to regulation by the highest 
court of the state. 

The stre ngth of our legal system lies 
in a strong and independent bar and 
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judiciar y. Any interfe rence with law­
yers and legal services by the social 
planne rs as represented by the na­
tion'sb ureaucracy would be disastrous. 
As I told this Bar last July, I'm not as 
concerned with what the pub lic th inks 
of lawyers as I am about what lawyers 
think of lawyers . We must develop a 
s trong and aggr ess ive association. 
Working together as an association in­
creases our ab ility to deal with these 
attacks from without. Separated by 
individua l and specia l self interest. we 
are an easy prey. 

Th e basic problem s tha t give rise to 
attempt s to regulate lawyers (othe r 
than through the courts) are our own 
in terna l problems. As we individually 
t ry to make a bus iness of our profes­
sion we invite business re!,11.1lations. As 
we fail to ma intain stan dard s required 
of those who would undertak e to prac­
tice law we invite outsiders who would 

protect the pub lic from such failures. 
As we fail to conduct our activities in 
accord with our Code of Professional 
Responsibility we strain our tradition al 
resources for discip linary enforcement 
and invite intervention. Believe me 
there are those who would jump for the 
chance to take over for us . Just as we 
are. in a large part, the source of our 
problems. so we can. in large part, be­
come the source of our solutions. We 
have the people power - it's just get· 
ting it moving in one direc t ion. As a 
st rong and aggressive associat ion we 
ca n control our destiny. 

The Midyear meeting. to be held 
March 9. 1984 in Montgomery . prom­
ises to be an event you do not want to 
miss. Make your plans now to be a part 
of this excit ing Bar activity . Make this 
a part of g rowing closer together.a 

William B. Hairston. Jr. 
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~ung 
GLawrer's 

~eetion 

The Young Lawyers Sect ion of the Alabama State 
Bar is continui ng its schedule of [ast•paced and 
diverse activities. The various substant ive com· 

mittees of the sect ion have been very busy formu lating the 
plans for their various act ivities for the remainde r of the 
year. The various subcommitt ee cha irmen have been busy 
orchest rat ing t he multitud e of components which make 
each of these efforts most successful. 

New Attor neys Admitted in Montgomer y 

On the 24th day of October, 1983,oursect ion held t he Bar 
Admissions Ceremony in Montgomery. Lynda Flynt is the 
chairma n of the Bar Admissions Ceremony Committee. 
Th e huge success of th is very important event was due 
almost totally to the conti nuous hard work and the acute 
eye to detail which she put into the preparat ion and exccu· 
tion of this ceremony . l cannot thank her enough for her 
efforts . Rick Manley of Demopolis, vice president of the 
Alabama State Bar, delivered the congratulat ory remarks 
to the new admittees on behalf of the Alabama State Bar. 
His remarks cente red themselves around the three key 
words: preparation. communication, and professional re­
spons ibility. Rick gave the kind of talk that all of us lawyers 
need to hear every now and then to remind us that we must 
serve our clients and uphold the honor of our profession at 
t he same time. Bill Hairston. president of the Alabama State 
Bar, gave the luncheo n address. His remarks renected his 
concern for our profession as it is attempting to adjust to not 
only t he changes which are occurr ing with in t he profess ion 
but also the cha llenges that are facing it in the futur e. 

Alabama Young Law ye rs Repr ese nt Se ction 
in San Anto nio 

The Young Lawyers Sect ion was represented at the 
American Bar Association - Young Lawyers Division 
(ABA· YLD) Affiliate Outreach Program in San Antonio in 
October by the largest group of Alabama young lawyers 
ever attend ing an affiliate outr each program. Those repre· 
scntingour section were Charlie Mixon of Mobile, Carol Ann 

Tiu: .4/oba111a IAW)V'T 

, 11.--­
Edmon H. McKinle y 

President 

Smith and Rowena Crocker of Birmingham, Hobby Presley, 
also of Birmingham, who is the budget directo r for the 
ABA·YLD. and myself, as president and distr ict representa· 
live. I am aue mpting this year to expose younger members 
of our Execut ive Committee to the various act ivit ies of the 
ABA·YLD so tha t t his experience will have a longer impact 
on our section. Although there are many issues whic h are 
discussed at these nati onal meetings which do not tru ly and 
directly affect us in Alabama. I think it is vita lly important 
that Alabama young lawyers are exposed to the legal, social, 
and professional issues which are affecting our profession 
asa whole and whic h do- whether directly or indirectly ­
have bearing on our local sect ion. In addition. it is tremend· 
ously important that membersofo ur section are exposed to 
the leadership of the ABA·YLD. All of t he programs in San 
Antonio were well attended by our represen tat ives. and I 
feel that they gained a tremendous amount from the m. 

Rowena Crocker, who is chairman of our Law Day Com· 
mittee, was particularl y interested in the various discus· 
sionsa bout National Law Day and picked upa large amount 
of ideas and mate rials whic h will be useful to us here in 
Alabama. Char lie and Carol Ann attended a varied selection 
of sess ions. T he various discuss ions and materials pre· 
sented had topics dealing, among other things. with career 
dissatisfact ion. cont inuing legal education. crime•victim 
services, Pro Bono projects. disaste r legal services, issues 
affecting the legal profess ion, and long·range planning . Be· 
sides these struc tur ed sessions , there are other opportuni • 
t ies for our representa tives to meet and talk with other 
affiliate representatives from around the countr y about 
their various act ivities and how they approach the various 
s ituations which confront their affiliates. 

Ba s ic Ski lls Se min ar to be held in Birmin gha m 

Carol Ann Smith and her CLE subcommitt ee are busy 
planni ng t he annual Basic Skills Seminar to be held on 
March 30. 1984, in Birmingham. Carol and I have had 

(Co11ti11ued 011 /}llge 46) 
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Lump sum payments 
aren't the only way to settle 

a personal injury 
claim. 

Alternative: 

STRUCTURED 
SETTLEMENTS 

By thinking , not just quoting annuit y rates, Howard Weil's 
Financial Services professiona ls examine ways to assist legal 
counsel in designing an appropriate settl ement package. 

We'l l explore investment alternatives such as tax-Free 
municipa l bonds, annuit ies, and ob ligat io ns of the U.S. 
Government. We'll also consider the uses of third party 
assignment, performan ce bonding , trusts, and even post­
sett lement financial plann ing. 

Experience experience. 
Call 433-3145 

Mobile 

r. - ~, - , . ---~~~;;~~;~~~~;~~~~:~;~~;~-~;--
JNCORPORATEO ~ 

56 SI. Franc,s Streel. PO Box t 866 S1PC 
Mobile, AL 36633 
I'm always open ro a beuer \Vay to get the 10b done. Tell n1e 
1r'lore about strucluring settlen1en1s as an ahernat,ve to lump 
sum payments. 

Address _____ ____ _______ _ _ 

Ci1y, __ ____ _ sta1~-- --- l ip, ___ _ 

; Business Phone·-- ---- ------ ---­
• ---------------------------------------------------The 011/y N,~ York Stock £)(change Memlx:r headquartered in the mid-South. 



Mar y Rebekah Adams •. .. .••. • , . . • . . . . • • . Huntsville. Ala/Joma 
Dexter Ray A.lexand er . . . . . . . . • • . . . . . . . . 8ir,ninghan1, Alabo,na 
Fra nk Gcrnrd Alfano .. . .. . ... •••••. . . .. Blr,nin,gha1n, Alaba,na 
Lnr ry Keith And erso n . .. , , •.. • ...•. , , .• Birntit,glran1, Atoba,na 
Su san ~1atie Ankenb randt ....•...... . .. 8ir,ni11g}uuu, Alaba,no 
Lee Ford Amtstrong . ... . ..... , ..... ... •• Montgomery, Ala/Joma 
Kathryn l\1elva Arrington . . . . . . . . . . . . . . . . . lluntsville, Alol>t2111a 
Charles Jeffe .ry A$h .... . ....•........... Montgomery. Alobomo 
John David Roy Atchison .•... , .••....•... . Gulfport, Mississippi 
Larry Odell Bailey . . . . . . . . . . • • • • . . . . . . . 8ir,ninghan1. AlabatttO 
Robert Michael Baker .. . .•• .. .•.. .... •• ... . Sheffield, Alabama 
John Bigham Barn ell .. .. .. •• . ..... .. ... . !t1o>Jroeuifle. 11/abo11u1 
Robe.rt OanieJ Beck •.. , . , • , . • .• •. , , ..• , , , For/ Payne. Alol>an:o 
Steven Alter Bcncfil.?ld . . ..... •• •.. . . .... .. . ... Ozark. Alaba,na 
l\t1elvin Slanford Blanton .•.. . • , .. ... , .. . 8irn1inghan1. Alaban1a 
Carroll E. Blow, Jr . .................... Union Sprinl(S. Alaba111a 
Michael Anthon y Bo\vncs .... . ... .. ..... . i\1011tgon1C1')', Alaba,na 
Thon1as \.\'llit v.•ell Bo\vron II . . . . . . . . . . . . Birn,ingha,u. Alaba,110 
Deborah Sus a1\ Braden •... ... ... .. , • . . . Birntinghart,. Alabo,no 
Teresa Dodson Bra shers ........ . . .. .. .. tl1oul~t11ery, Alab<nua 
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R. Jclfrcy \VaUace .. . , •• .. , , .. , •••... .. . Bi'r,11i11ght1,n, Alaban10 
Michael 8. Walls ... . .... .. . ... . ••• ... .. Birn1i11gllant, Alabo,110 
Rober l Livingston \Vatt er , , .••• ... . .. .. .. A1011l1,'0111ery, Alab<,1110 
~1ichac.l Randolph WUm$1 Cy ••••.. . •• , •• , Birn1ingl10,,,. Aloba»ra 
John Keith WarTen • .. .•..... . .. . . . ... .. .... Litteuille. Alab<tnu1 
Patric ia Caroline Kc.lieu Wan·cn . .. ,., ., .,. Fort Paynt, Alabo,~,a 
A_nn ~1orris \Vatson .. ••. .. . .... .. ... .. • Birn1it1ghan1. Alob<t,110 
John Deforest Wa c.son n I . .... .. .. .... , , Binni11gho111, Alobar1u1 
WllJiam \\ 'ads\vorth Wans 111 ... • .•. . ... .... . Mobile, Alaban10 
Joel William Weatherford . . . . ... , • ........... Dot/ton, Alabama 
J ea n Alexandra Webb •••. , ... . ... .... .. .... . Atntort•, Alaba,na 
Kiuy Bor land \Vhitch ur st . .... .•• . ..•. , . , .. 1Vorlltporl. Alabama 
Turner Butl e r William s •.. , , ... ••• .... .. . . T-uua/00$b, Alaba,1111 
Sherri e Gree ne Willman . .. .. . . ••• , . , . , , .•• , Afadison, A/oba1t10 
Frank C. \\'il son 01 . .. .... ... .. ... . .... . ....... Selnu1, Alnb<una 
Greta Harrell \\lilson . .... .. ... ••• ..•. , ....... Sthna, Alabanuz 
Vlad e Kyle \Vrjght . ... . . . . . . ••• . • .. .. .. . Cu11Jers11ille. Alabatna 
Bruce llin so n \\ 'yon .. , •.. ,, ..• •• ...... . Bin11i11glu1n1, A/aba111a 
Carlton Chennulc Young . . ...... .. ... .. , , .. Bessemer. Alobatt,o 
Alex \\ ' illiam 7..oghby . .•.• , .. ... .. ... . . .. .. .. A1obi/e, Alaba,11a 

July 198 3 
Bar Exam Stati stics of Inter est 

Number Sitting for Exam . . .... ... .... .. .... . .. 362 
Number Certified to Supreme Court. . . . ..... . .. 261 
Certification Rate .. .. .... ... .. ... ..... . .... .... 72% 

Certification Rate From: 
University of Alabama .... . . . ... ... 90% 
Cumberland . ... .... . . . .. . . .. .......... .. ...... 75% 
Alabama Non,accredited Law Schools .. .. ... ... 32% 
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'/1,ree o/ lhe Fall 1983 odmi//ees lo /he borore /he 
childre11 of Alabama Stale Bar officers. Included i11 /he 
group 11re Preside11/ Bill Hairs/011 s so11. Bill; Vice 
Preside11/ Rick Mo,iley'.< doughier. AIJ•a,; a11d Comm is· 
sioner OlilJer fiend S son. fi'a11k. 

1'J1o.se 111fr:hi11g lo order /he fa,11ily or group picl"re 
may c1J11locl Sc1J/I Ph1Jlol(raphi<· Sen,ices. P.O. &x 
1361. M1111/gomery, lllobomo 36102. Phone 262 ·8761. 



GJlar GJlrief s 
Gain CLE in Las Vegas 

For the first time, the American 
Bar Association will offer a wide se­
lection of accredited continuing le· 
gal education courses in conjunct ion 
with an ABA Midyear Meeting. 
Called CLE '84, the showcase is a 
special project and priol'ity effort of 
ABA President Wallare D. Riley, 
and is set for Februa ry 9-10.1 984 in 
Las Vegas, Nevada, t he site of lhe 
1984 Midyear Meeting, February 
8-15. 

In cooperat ion wit h the ABA Div­
ision of Professional Educat ion, six· 
teen ABA sect ions and one forum 
committee will present five full-day 
and six half-day courses over the 
two-day period at the Las Vegas 
Convention Center. Each course is 
independently produced with its 
own faculty of experts. includes 
course materials and will meet 
mandatory CLE requirements. The 
ABA has gathered over n inety expe­
rienced. successf ul attorneys from 
across the country to identify and 
impar t the most important devel· 
opments in their fields. 

Sea rch and se izur e theme of 
ess ay conte st 

The law of search and seizure, in­
clud ing such issues as whether the 
exclus ionary rule should be pre­
served, is the the me of the 1984 
American Bar Associalio11 Journal 
Ross Essay Contest. wh ich will 
carry a $9,000 cash prize. 

The formal topic, "The Warrant 
Clause: Roots. Rights and Reme­
dies ." is described in the November 
edition of the A 8A Journal, pub­
lished month ly for the near ly 
300,000 members of t he ABA. T he 
tit le refers to a clause in the Fourth 
Amendment to the U.S. 
Constitution. 

The contest is sponsored annually 
by the Association, with the/our· 
t1al':; board of editors delegated to 
administer it. Each year the amount 
of the prize is determi ned by the 
board of editors, and depends upon 
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the proceeds of a bequest estab­
lished in the will of Erskine Mayo 
Ross. T he contest is open to any 
member of the association, incl ud­
ing its Law Student Division, ex­
clud ing previous winners an d offic­
ers and employees of t he ABA, the 
American Bar Foundat ion and the 
American Bar Endowment. 

"The wa rranty clause is deeply 
rooted in the rights of the individual 
and in legal liberty," stated the 
board in announc ing the t heme. "Its 
three great principles of governme n· 
tal prohibit ion - neutrality. suffi­
ciency and particu larity - are in­
delibly inscribed in the fourth 
Amendment. How should these 
guarantees be constitutionally pre­
served? ls it only the ... peculiar 
duty of our courts to enforce Lhem? 
ls the exclus ionary ru ie the only 
remedy for the evil a warrant clause 
was designed to prevent? Should 
there be a ,·e!axatio n of the rule or 
should it be 'repealed' altogether>" 
asked the board. Contestants may 
write on any one or more issues 
re levant to the wa rrant clause. 

In add ition to receiving the cas h 
pr ize, the contest winner will be 
brought to Chicago in August 1984 
to appear in a program to be co­
sponsored by the ABA joumal and 
the ABA Section of Criminal Just ice 
duri ng the ABA's 1984 Annual 
Meeting. 

Contestants are limited to one en· 
try per person . of a maximum of 
5,000 words, includ ing quoted mate­
rial and citat ions. While each en­
trant is required to file an assign ­
ment of rights to the essay to the 
ABA, along with the essay. all en­
tries t hat are not selected for the 
prize will be retu rned, an d the ABA 
will relinquish all rights to the m. 
Entries must be origina l works, 
drafted for the contest. The deadline 
for entries is April l. 1984. 

Entry forms and additional con· 
test informat ion are available from 
Linda Cast le, assista nt editor of the 
Journal, al (312) 621-1685, or at 33 
West Monroe, 7th Floor, Chicago, 
Illinois 60603. 

A first for Alab am a 
On Februa ry 6-9, 1984. the newly 

created United States Court of Ap­
peals for the Federal Circuit will sit 
in Montgomery for the first time. 
T he cour t will be held in the Court 
of Appeals courtroom on the fourth 
floor of the Federal Building . 

The Court of Appeals for the Fed­
era l Circui t was formed on October 
1, 1982, upon the merger of the 
Court of Customs and Patent Ap­
peals and the Cour t of Claims. This 
court is a true "Circuit'' Cour t and 
sits at various locations th roughout 
the United States. T he Montgomery 
County Bar Association plans to 
host a reception for the judges and 
court personnel. 

T he jur isdiction of this court is 
varied and involves complex and 
often technical matters. Its jurisdic ­
tion includes ap peals from the 
Court of Inte rnational Tra de, from 
the United States Distr ict Courts on 
govern ment cont ract matte rs, from 
the Claims Court. from the Interna ­
tional T rade Commission, from the 
Patent and Trademark office, from 
the Merit Systems Protection 
Board. and from Boards of Contract 
Appeals. 

T he Court will offer admissions 
to its bar during its sess ion in 
Montgomery and any attorney de­
siring admiss ion may obtain an ad­
mission form from the Honorable 
Curtis Kaver, Clerk, U.S. District 
Court, P.O. Box 711. Montgomery, 
Alabama 36101. or contact the Ho­
norable George Hutchi nson. Clerk. 
U.S. Court of Appeals for the F'ed· 
eral Circuit, 717 Madison Place, 
NW, Washington, DC 20439. 

Chief jus tice elected to 
exec utive commi tt ee 

C.C. Torbert , Jr ., Chief Justice of 
t he Supreme Court of Alabama, has 
been elected to the Executive Com· 
mittee of the American Judicature 
Society, a national organizat ion for 
improvement of the courts . 

Founded in 1913. AJS is sup· 
ported by more tha n 30,000 con­
cerned citizens. Thr ough research. 
educational programs, and publica­
tions. the Society addresses con­
cerns related to the selection and 
retent ion of j udges, court manage­
ment and the public's understand ­
ing of the judicial syste m. 

ja,uun y 1984 



Gene ral coun se l named 
Florence attorney Robert L. Polls 

has been named genera l counsel for 
the Univers ity of Alabama, replac· 
ing Rufus Bealle who recenUy 
retired . 

Potts received his JD . from the 
University of Alabama School of 
Law in 1969, and LL.M. from the 
Harvard Law School in 1971. 

He has been a member of the Ala­
bama Law Instit u te Council since 
1975. He has served as president of 
the Alabama Law School Alumni 
Association and the Alabama Stale 
Bar Young Lawyers Section. He 
present ly is chairman of the Ala· 
bama State Bar Board of Bar Exa· 
miners. Potts. also, is a frequent au­
thor of book reviews for The Afa. 
bama Lawyer. 

Distr ict judge appointed 
Robert G. Wilson of Fort Payne 

has recently been appointed district 
judge for DeKalb County. He re· 
1>lacesJudge Richard C. Hunt who 
ret ired on October 31, 1983. 

Wilson is a graduate of the Uni­
vers ity of Alabama and received his 
law degree from the Cumberland 
School of Law in 1973. He was in 
private practice in Fort Payne prior 
to his appointment. 

Intereste d attorneys ma y 
submit application s 

Applications are now being ac· 
cepted for eight seats on the Legal 
Services Corporation of Alabama ·s 
Board of Directors to be appointed 
by the Board of Bar Commiss ioners. 
New Board members will be seated 
in Jul y 1984. There is no compensa· 
tion for Board members, but trave l 
expenses will be paid. 

Applicants must be members in 
good sta nding of t he Alabama State 
Bar. must have a genuine desire to 
serve on the Board of Directors. and 
must agree 10 attend quarterly 
Board meetings in Montgomery. 

The Bar Commissioners are seek· 
lng to appoint members from a wide 
variety of legal backgroun ds and 
from all parts of Lhe state . All inter · 
ested lawyers. regardless of type of 

TIU' Alaba1J1l1 l.ou~\'CY 

practice, and es pecia lly women and 
minorit ies. are invited to app ly. 

To apply. intere sted lawyers 
should submit lo Mary Lyn Pike a 
lette r detailing t heir qua lifications 
and including a brief state ment of 
their reasons for wish ing to serve 
on t he Board and their pasl expe­
rience, if any, with t he delivery of 
legal se rvices lo the poor. Applica­
tions must be sub mitted by March 
31, l984. 

Assoc iatio n of corporate 
counsel e lect s lea ders 

Th e annual meeting of the Ala· 
bama Associat ion of Corporate 
Counsel was held on October 18, 
1983, at which ti me the following 
officers were elected for 1983-84: 
Dudley C. Reynolds, president (Ala· 
bama Gas Corporation): JeJTy W. 
Powell, president-elect (Centra l 
Bancshares of the South ): and Anita 
L. Miller, secretary -treas urer (Sou th 
Centra l Bell). 

Additiona lly. the following were 
elected as d irectors: L. Daniel Mor· 
ris, Jr .. (Blount): Pat ricia Boyd Ru· 
more (Torchmark Corp.); Robert E. 
Minor (Coal Systems. Inc.): William 
A. Smi th (Sonat, Inc.); Rufus H. 
Craig (MacMillan-Bloedel. Inc.); and 
Kenneth E. Little (Southern Life 
and Health Insurance ). 

Organ ized in 1981, the association 
is comprised of 124 corporate COU11· 
sel, representing some 47 corpora· 
tions located in Alabama and 
Georgia. 

Membership is open to attorneys 
employed by corporat ions qua lified 
to do business in Alabama who are 
engaged in the perfor mance of legal 
matt ers on behalf of the ir employer, 
or who manage personnel perform· 
ing suc h functions. 

Interested corporate counsel 
should contact the assoc iat ion ·s 
secreta ry-treasurer. Anita Miller, at 
3196 Highway 280 South. Room 
304N, Birmingham . Alabama 35243. 

Further imm un ity granted 
On November 7. l983 the Su· 

preme Court ordered lhat a pro· 
posed amend ment to Rule 9 of lhe 
Code of Profess iona l Responsibi lil v 

of the Alabama Sta le Bar Rules of 
Disciplinary Enforce ment be 
adopted and become effective imme· 
diat ely. The amendment, submitt ed 
by the Board of Bar Commiss ioners. 
grants immu nity from civil suit to 
any att orn ey act ing in compliance 
with DR 1-103. 

Disciplinary Rule 1-103 relates to 
the disclosure of information to au­
t horities empowered to investigate 
or act upon an attorney ·s miscon· 
duct in violat ion of DR 1-102 which 
states that a lawye r shall not: (I) 
Violate a Disciplinar y Rule; (2) cir· 
cumvenl a Disciplinary Rule 
th rough actions of another; (3) en· 
gage in illegal conduct involving 
moral turpi tude; (4) engage in con· 
due l involving dishonesty . fraud , 
deceit. or misrepresentation. nor be 
guilty of willful misconduct: (5) en· 
gage in conduct that is prejudicial to 
the administrat ion of justice: nor (6) 
engage in any othe r conduct that 
adversely reflects on his fitness to 
practice law. 

Law relat ed quotation s to be 
pub lished 

T he editor of a forthcoming book 
on the best 3,000 quotes on the law , 
la~vyers an d justice is seeking con · 
tnb ut,ons from the legal profession. 
Recent quotes would be especia lly 
helpful. the editor says. 

Contribu tions of quotes used in 
the book. titled The Q11otable l.11w· 
yer, will be given credit for their 
suggest ions and notified upon pub­
lication, which is scheduled for 
ear ly 1985. 

Quotations. preferab ly including 
the source, should be sent to Eliza­
beth Frost Knappman , President, 
New England Publishing Asso­
ciates. P.O. Box 39. Old Lyme, Con· 
necticut 06371. 

Bar exa miner elected 
S. Dagna l Rowe of Hunt sv ille has 

been elected to the Board of Bar Ex­
aminers to replace Winston V. 
Legge.Jr. . whose term recently ex­
pired. Rowe will se rve a four-year 
term. examin ing in the area of taxa · 
lion. He is with the law firm of 
Cleary. Lee, Morris, Evan s & Rowe. 
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Birmingham Bar Association 

On December 9, 1983, the following were elected as offic, 
ers of the Birmingham Bar Association: 

President: Thomas W. Christ ian 
Vice president: J. Mason Davis 

Sccretaryr rr easurer: M. Clay Osball 
Executive Committee: James W. Gewin 

James S. Lloyd 
I.. Stephen Wright.Jr. 
Charles W. Gorham 

Baldwin County Bar Assoc iat ion 

Officers of L he Baldwin County Bar Association for the 
198:l-84 year are: 

President: Thomas W. Underwood.J r. 
Vice president: James H. Reid. Jr. 

Treasurer: Charles C. Simpson Ill 

The Baldwin County Bar Association is sponsoring the 
placement of portraits in the county court house of deceased 
members of the Baldwin County bench and bar with ten 
years or service tot he community. Rt,cenlly these porl rails 
were presented at I wo separate ceremonies attended by the 
rela1ives or 1hose being honorl>d. A1 the ceremonies held on 
September 6 and December 5. 1983, attorney Taylor D. 
Wilkins. Jr.. assisted Judge Harry J. Willers. Jr .. \\'it h the 
program during which the ()()rtraits. compiled by atlorney 
Samuel N. Crosby. were hung. 

This year Baldwin County celebrates its 175th birthday. 
Baldwin County attorney Sam Crosby f)lans on com memo· 
rat ing the year by publishing a book of historical sketches or 
the Baldwin County Bar. a collection of stories he has been 
working on over the past two years. 

Ca lhou n -Cleb urn e County Bar Associat ion 

Nineteen eighty-three was a g<xld year for the Calhoun, 
Cleburne County Bar Association under the leadership or 
President Richard Cater. The local bar embarked on an 
ambitious course for the Law Day Activities in the spring 
which included a bar association sponsored debate on I he 
death penalty at the Anniston High School Auditorium for 
area high school students, a local radio talk show with host 

Rex Gardner and Law Day chairperson Brenda Smith 
Stedham, a television interview program with Bill Hagler 
and Mimi Butler, and several other events. 

The Calhoun-Cleburne County Bar Association was also 
active in continuing legal educat ion in 19&'3. The first se· 
minar offered concerned Consumer Related Law and was 
presented on August 5 and 6. 198:l in conjunction with the 
Alabama Bar Instit ute for Continuing Legal Educat ion. 
The seminar was sponsored during the Twelfth Annual 
Alabama Shakespeare Fest ival. On October 20. 1983 the 
local bar association co·sponsored another seminar \\'ith the 
Cumberland Inst itute for Continuing Legal Education on 
the topic or Worker's Compensation.Additionally monthly 
bar meetings often sponsored special speakers to inform 
local practitioners on topics of interest. 

On the lighter side with bar association sup1l<lrl the Law­
yers softball team was organized and 1>anicipated in the 
Anniston Industrial League with some success; however, 
the Annual Doctor-Lawyer softball game in August. s1l0n· 
sored by the legal secretaries, resu lted in a resounding bar 
association victory.Unfortunate ly 1he Lawyers did not fare 
as well against the Bankers in their annual contest. 

T he final events oft he year involved the local bar associa­
tion participation in Anniston's Centennial. Several mem­
bers were participants in the Centennial pageant as Civil 
War soldiers and roaring twenties dancers . Much or the 
historical informa1ion on the early history of Calhoun 
County was supplit>d by retired Circuit Judge William 13ibb 
who also authored a portion of the historical Centennial 
booklet. The celebra1ion was a tremendous community 
success and the bar association was an im1l<lrtant contri­
buting organixation. 

Wi1h 1983 such a success for the Calhoun-Cleburne 
County Bar Association. the organixation can only look 
forward Lo an even more challenging and exciting 198,1. 

C<wing<on Com,<y "" ·-

ll 

~ 

- -- ·"--'' . ..,.. ... ~ -1.: ·rhc Covington County Bar Association held a 25th an· 
niv ersary ce leb ration on October 26, 1983. to honor 
Judg e F.!\•1. Sntit h for hi s 111any year s of s ervice as circuit 
judg e or the 22nd Jud icia l Circuit. He assumed the offic e 
on October 27, 1958. Pictured is (right) John 8. Givhan, 
president of che Covingto n County Bar As~ociation. pre­
~cnting an anniver sary gi.h 10 Judge Sn1ith. In the back· 
ground . auorney llcuben \V. Cook. chairn1an for the 
even t, looks on. 

Jr1111un~· 19.~.J 



Dale County Bar Assoc iation 

STATE OF FRIENDSHIP 
IN THE SUPREME COURT OF 

OPTllVllSTTC COUNTY 
(DALE COUNTY BAR ASSOCIATION l)IVISION) 

At a session of said Court 
held in said County on a 
Sunny Day al the close of 
the year, 1983. 

ORDER 

TO THE LEGAL COMMUNITY OF ALABAMA: 

This cause coming on to be heard on the test imony 
of all parties and witnesses and it being understood by 
the Court that you may have had some hard times 
lately: and, further, that there is probable cause to 
believe that you deserve happiness , fun times and 
great prosperity: and. f unher . it being known that you 
are hard·working, honest, intelligent, concerned, in· 
touch, fair of face, upright, brillian1, lovable and sev· 
era! other things, 

NOW THEREFORE. it is ORDERED. ADJUDGED 
AND DECREED that you deserve the best New Year 
ever; and, further , tha t you are released from the 
doldrums and that things will be great for you in this 
New Year.commencing1MMED1ATEL Y, if not sooner. 

~\1,,llF~ 
TOP COURT JUDGE 

SUBSCRIBED AND SWOR'N 

T<v3~~~ 
H~AND.( 

Ja ckso n County Bar Association 

Officers of the Jackson County Bar for the 1983-84 year 
are: 

President: Jack Livingston 
Vice president: Tommy Armstrong 

Secretary/T reasurer: Gerald R. Paulk 
In October the Jackson County Bar Association held a 

seminar on estate planning and the new Probate Code, 
instr ucted by L.B. F'eld. The turnout was very good and the 
seminar very helpful and informat ive. 

SMITH-A LSOBROOK & ASSOC . 
EXPERT WITNESS SERV ICES 

·Machine guarding 
· T ,attic accident reconstruction 
·Tire consulting 
•lndustriaJ acckfen1s 
-construction accidents 
•Satety and procedure analysis 
•Fire & a,son lnvestlga1ion 

BOBBY D. SMITH, S.S., J.D., President 
P.O. Box 3064 Opelika, AL 36801 (205) 749-1544 

111,• Alllbtu1111 /.11H')'rr 

Mobile Bar Assoc iation 

Mobile Bar Association officers for 1984 were unani· 
mously elec1ed October 19, 1983. They are: 

President: G. Sage Lyons 
President-elect: Ben H. Kilborn 
Vice president: Mitchell G. Lattof, Sr. 

Secretary: Lawrence M. Weue rmark 
Treasurer: Stephen C. Olen 

The Young Lawyers have also elected 1he following 
officers: 

President: James B. Newman 
Vice president: Mary Beth Mantiply 

Secretaryrfreas urer: J. Harley McDonald, Jr. 

On the sports side, a word from the Mobile County Bar 
sports information director and local attorney Ben H. Har· 
ris,Jr.: "The famed Barristers of the Mobile Bar captured 
the coveted Sage Avenue City Park Softball Crown. The 
Puri>leand Maroon wrapped up the tit le with a de,•asiating 
13·1 rout of Omar·s Tent Shop. The Barristers' victory, 
their ninth st ,·aight league triumph, upped their regular 
season mark to 11-2 and overall record to 16-2. F'ield Man· 
ager Jay York's stalwarts were led to the Throne Room by 
the timely hitt ing of Edgar Walsh. Mallory Mantiply, 
Buddy Brown and Sid Jackson, while the leaguechampion·s 
airtight defense helped stymie the opposit ion. Flanked by 
,·epresentatives of the local media at the champagne­
flowing post-game celebration at Riverview Pta,,a, Presi­
dentJames Duffy accepted the first place cup and remarked 
that the Barristers· climb from a disappointing fourth place 
finish at Miller's Park last season to the 1>innacle of the 
Mobile softball world was one of the highlights of his ad· 
ministrat ion. The l982 F'ield Skipper Walsh refused to 
answer a 1>robing inquiry as to why the team had fared so 
much better in 1983. 

The final statis tics on the 1983 Barristers. the best con· 
tingent since the 1951 team that mauled the doctors, re­
vealed a sparkling .486 team batting average. Brown and 
Manti ply appeared to be locked in a tight struggle for league 
MVP honors. which include the award of a new sports car 
and a Caribbean cruise. The final league statistics balling 
averages are as follows: SidJackson .695: Buddy Brown .675 
(team high 18 RBT'sand 2 HR's); Mallory Man1iply .641 (led 
league with 3 HR's and tied with Brown forteam high total 
of 18 Rl.ll's): Edgar Walsh .585 (learn high 18 run s scornd}: 
Mickey Smith .521: Danny Barlar .517: Charlie Fleming 
.505: Eddie Greene .472: George Walker .461; Dale Stone 
.448: Steve Stine .444: Corky Ollinger .378: Craig Pi11man 
.375: Tommy Bear .347: Mike Harris .286; Steve Terry .250: 
Jim Green .000 (2 at bat's): and Buddy Jay .000 (played with 
a broken hand but looked like a lawyer most or the season). 

F'ield Manager York was unable to confirm or deny rum· 
ors that the Barristers might venture into post-season 
tournament act ion. Coach York did announce plans to move 
the club's spring training facility from the Texas Street 
Recreation Center to the Grand Hotel. "a 



cle opportunities 
... -~-­.. 

january 
19-20 
LAND USE REGULATION AND 

UTICATION 
New Orleans Hilton 
Sponsored by: AU-ABA 
Credits: 12.8 Cost: $335 
For Informatioo: (215) 243-1600 

TRIAL TECHNIQUES: EVIDENCE 
Los Angeles Biltmore 
Sponsored by: Defense Research 

Institute 
Credits: 16.2 Cost: $300/members: 

$325/nonmembers 
For Intormatloo: (4 14) 272-5995 

20 friday 
CHECKLIST FOR INCORPORATING A 

NEW BUSINESS 
Fl.rst Alabama Bank Bldg.-B irmingham 
Sponsored by: Birmingham Bar 

Association 
Credits: 1.0 Cost: $10 
For Information: (205) 251-8006 

26 thursday 
SALES LAW IN ALABAMA 
Mootgome,y CIVic Center 
Sponsored by: Alabama Institute for 

CLE 
Credits: 6.3 Cost: $65 
For Information: (205) 348-6230 

26-28 
LABOR RELATIONS ANO 

EMPLOYMENT LAW FOR 
CORPORATE COUNSEL AND THE 
GENERAL PRACTITIONER 

Bahia Mar Hotel- Ft. Lauderdale 
Sponsored by: ALl·ABA 
Credits: 19.B Cost: S39S 
For Information: (215) 243-1600 

FUNDAMENTALS OF BANKRUPTCY 
LAW 

Hotel Utah- Salt Lake City 
Sponsored by, All-ABA 
Credits: 21.8 Cost: $395 
For Information: (215) 243-1600 

30 

27friday 
SALES LAW IN ALABAMA 
Birmingham-Jefferson Civic Center 
Sponsored by: Alabama Institute for 

CLE 
Credits: 6.3 Cost: $65 
For Information: (205) 348-6230 

EFFECTIVE TRIAL TECHNIQUES: 
PART! 

First Alabama Bank Bldg.-B irmingham 
Sponsored by, Birmingham Bar 

Association 
Credits: 3.4 
For Information: (205) 251-8006 

SOCIAL SECURITY DISABILITY 
CLAIMS 

Atlanta 
Sponsored by: !CLE of Georgia 
Credits: 7.2 
For Information: (404) 542-2522 

27-28 
MIDWINTER CONFERENCE 
Hyatt Birmingham 
Sponsored by: Alabama Trial Lav.yers 

Association 
For Information: (205) 262-4974 

february 
9 thursday 
MARITAL LAW 
Quality Inn. Airport- Mobile 
Sponsored by: Alabama Institute for 

CLE 
Credits: 6.5 Cost: $65 
For Information: (205) 348-6230 

CROWTH OF A LAW PRACTICE 
Las Vegas Hllton 
Sponsored by: ABA 
Credits: 3.3 Cost: S 125 
For Information: (800) 621-8986 

TRANSNATIONAL LITIGATION 
Las Vegas Hilton 
Sponsored by: ABA 
Credits: 6.6 Cost: S 125 
For Information: (800) 621-8986 

PRESERVATION PERSPECTIVES: 
REAL ESTATE AND FEDERAL 
INCOME TAX 

Las Vegas Hilton 
Sponsored by: ABA 
Credits: 6.6 Cost: S 125 
For Informat ion: (800) 62 1-8986 

RICO AND THE FINANCIAL 
SERVICE$ INDUSTRY 

Las Vegas Hilton 
Sponsored by: ABA 
Credits: 2.9 Cost: SBO 
For Information: (800) 62 1-8986 

PUBLIC LANDS ANO RESOURCES: 
LAW ANO POLICY 

Las Vegas Hilton 
Sponsored by: ABA 
Credits: 3.2 Cost: $80 

10 friday 
MARITAL LAW 
Montgome,y Civic Center 
Sponsored by: Alabama Institute for 

CLE 
Credits: 6.5 Cost: $65 
For Information: (205) 348-6230 

CIVIL RIGHTS PRACTICE AND 
PROCEDURE 

Atlanta 
Sponsored by: !CLE of Georgia 
Credits: 7.2 
For Information: (404) 542-2522 

REPRESENTATION OF THE 
ENTERTAINER ANO TiiE ATHLETE 

Las Vegas Hilton 
Sponsored by: ABA 
Credits: 6.5 Cost: $125 
For Information: (800) 621-8986 

FEDERAL ANO STATE PROCUREMENT 
ABUSE: ANO FRAUD 

Las Vegas Hilton 
Sponsored by: ABA 
Credits: 6.6 Cost: S 125 
For Information: (BOO) 621-8986 

}flUlt(l ry )984 



CRIMINAL PROBLEMS ANO CIVIL 
LAW PRACTITIONERS 

Las Vegas Hilton 
Sponsored by: ABA 
Credits: 3.3 Cost: $80 
For Information: (BOO) 621-8986 

PRODUCTS LIABILITY: USE OF AN 
EXPERT 

Las Vegas HIiton 
Sponsored by: ABA 
Credits: 3. I Cost: $80 
For Information: (BOO) 621·8986 

EVOLVING LEGAL STANOARDS: 
CORPORATE CONTROL 

Las Vegas Hilton 
Sponsored by: ASA 
Credits: 3.3 Cost $80 
For Information: (BOO) 621·8986 

PRIVACY LAW: WHAT THE 
PRACTITIONER NEEDS TO KNOW 

Las Vegas Hilton 
Sponsored by: ABA 
Credits: 3.3 Cost: $80 

16 thursday 
MARITAL LAW 
Von Braun Civic Center-Huntsville 
Sponsored by: Alabama lnstirute for 

CLE 
Credits: 6.5 Cost: $65 
For Information: (205) 348-6230 

17 friday 
MARITAL LAW 
Birmingham-Jefferson Civic Cooter 
Sponsored by: Alabama Institute for 

CLE 
Credits: 6.5 Cost: $65 
For lnfonnatlon: (205) 34&6230 

23-25 
ENVIRONMENTAL LAW 
washlngton 
Sponsored by: AU·ABA 
For Information: (215) 243-1600 

24 friday 
LAW OFFICE AUTOMATION 
Birmingham-Jefferson Civic Cooter 
Sponsored by: Alabama Institute for 

CLE 
Credits: 3.3 Cost: $65 
For lnfonnation: (205) 34&6230 

Tltc .4/abanin l.nwJ'tr 

march 

2 friday 
NEGOTIATION AND ALTERNATIVE 

DISPUTE RESOLUTION 
Tuscaloosa 
Sponsored by: Alabama Institute for 

CLE 
For lnfonnatlon: (205) 34&6230 

8-9 
LITIGATING MEDICAL MALPRACTICE 

CLAIMS 
Philadelphia 
Sponsored by: ALl·A8A 
For Information: (215) 243-1600 

9-10 
ALABAMA STATE BAR MIDYEAR 

MEETING 
Montgome,y Civic Center 
For Information: (205) 269-1515 

11-16 
ALABAMA TRIAL LAWYERS 

SEMINAR 
Harrah's Lake Tahoe 
Sponsored by: Alabama Trial Lawyers 

Association 
Credits: 20.0 
For Information: (205) 262·4974 

15 thursday 
WILL ANO TRUST DRAFTING 
Birmingham 
Sponsored by: AmSouth Bank (Trust 

Division) 
Credits: 4.8 
For Information: (205) 834·9500 

18-23 
BASIC COURSE IN TRIAL ADVOCACY 
Holiday Inn. HartiorView-Sa n Francisco 
Sponsored by: Association or Trtal 

Lawyers or Amertca 
Credits: 52.0 Cost: $500/members: 

$550/nonmernbers 
For Information: (BOO) 424-2727 

21-22 
ALABAMA WORKMEN'S 

COMPENSATION 
Birmingham-Jefferson Civic Center 
Sponsored by: Alabama Department of 

Industrial Relations 
Credits: 10.8 
For Information: (205) 832·5040 

---
28 wednesday 

Birmingham-Jefferson Civic Cooter 
Sponsored by: Alabama Institute for 

CLE 
For Information: (205) 34&6230 

30 friday 
BASIC LEGAL SKILLS 
Birmingham-Jefferson Civic Cooter 
Sponsored by: VL5 and Alabama 

Institute for CLE 
For lnfonnation: (205) 34&6230 

30-31 
PRODUCTS LIABILITY LAW 
Chicago Maniott 
Sponsored by: National Practice 

Institute 
Credits: 14.4 Cost: S 165 
For Information: (BOO) 328-4444 

31 saturday 
LAW DAV CLE PROGRAM 
Cumberland School of Law 
SponSOred by: Cumbenalld Institute for 

CLE 
For Information: (205) 870.2865 
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Law ye rs r e turn to s tate legislatw·e .. . or 
did they? 

T he three judge federal court hearing Alabama 's 
reapportionment plan ru led that the legis la tur e 
elected in 1982 was elected !or only one year. As a 

result , new elect ions were held result ing in twenty-thr ee 
new legislators being elected and new commillce assign· 
ments being made. 

The Senate now has fourteen lawye rs compared to se­
venteen a year ago. Not returni ng to Lhe Senate were: 
Spencer Bachus (now in the House), Don Harri son. Larry 
Keener. Reo Kirk land, Wendell Mitchell and Lister Hill 
Proctor. New se nator s include: Charles Langford of Mont. 
gomery (who moved over from the House of Representati ves 
where he was chairman of the Jud iciary ) and first time 
legislators Frank "Butch" Ellis of Columbiana and Hank 
Sanders of Selma. T hey are joined by return ing lawye r 
senat ors: Gary Aldridge, Decatur ;John Amar i, Birmingham; 
Roger Bedford , Russe llville; Steve Cooley, Cullman: Ryan 
deGraffen ried. Tuscaloosa; Michael Figures . Mobile: Earl 
Hilliard, Birmi ngham: Ted Lill ie. Auburn ; Mac Parsons. 
Birmingham; Richmond Pearson, Birming ham ; and Jim 
Smith , Huntsv ille. 

T he House of Represent ati ves hast welve law yers - the 
same as a year ago. New law yer representa tives include: 
John T anner. Pelham: Bill Fuller. LaFayette: Michael On· 
derdonk, Chatom: Beth Marietta, Mobile: and Spence r Ba, 
chus, Birmingham (who moved over from the Senate). 
The se legis lators join representa tives: T om Drake, Cu l­
lman; Jim Campbell , Anniston: Tom Nicholson, Jasper; 
Morr is Brooks, Hunt sville; Mike Box, Satsu ma: Albert 
Johnson, Phen ix City; and Phil Poole. Moundville. 

In an opinion or the justices , the Su preme Court ruled the 
newly elected legislators took office on November 9, 1983 
and will be serv ing for t hree yea rs. The court a lso sa id the 
respec tive houses could organize as Lhey saw fit. 

In the Senate the comm ittee chairman stayed virtua lly 
the same with the top four posts being: John Tea gue, Chi I· 

Tiu.· Alolx,nu, l.a w)'tT 

dersbu rg , President Pro Tern: Charles Bishop. Jasper, 
cha irman or Rules: Hinton Mitchem, Albertville, chair ma n 
of Financ e and Taxa tion; and a ttorney Earl Hilliard, Bir­
mingham. chairman of Judiciarv. 

T he House of Represe ntatives sa w two of its five top 
officers cha nge due to the Representativ es not seeking re· 
election to their House seat. Attorney Tom Drake of Cul­
lman remains Speaker. Roy Johnson. Tusca loosa, remains 
Spea ker Pro Tern and Tom Colburn, Sheffield.ch airman of 
Ways and Means. New appointm ents went to Jimmy Clark 
of Eufaula , who is chairman of Rules. and to attorn ey Jim 
Campbell, Anniston . who is chairman of Judiciarv. 

Se nat e Judiciar y: Earl Hilliard.chair man, Birmingha m; 
Frank Ellis. vice chairman , Columbiana; Gary Aldr idge, 
Hartse lle;John Amari, Birmingham; Roger Bedford, Russell, 
ville: Jim Bennett. Homewood: Steve Cooley, Cu llman: 

(Cm1ti111tNI 011 page 16) 

Ear l _Hilliard take s care of busin ess during the first s1>ccial 
sess ion of the new legislatur e in Nove mber. Hilli ard 
scr ,•cs as chairn1an of the Senate Judiciary. 
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Section 1983 Actions: 
A Practical Overview For the General Practitioner 

T hisa rticleis intended to provide 
the reader with a general over· 
view of the practical considera· 

tions involved in handling claims aris ­
ing under 42 U.S.C. §1983 (hereinafter 
§1983). Section 1983 and its jurisdic· 
t ional counterpart, 28 U.S.C. §1343(3). 
began as Section I of the Ku Klux Klan 
Act of 1871 which was enacted by 
Congress to enforce the newly ratified 
Fourteenth Amendment. Section 1983 
reads as follows: 

Ever)' person who, under color or an)' 
statute. ordinance. regulation. cus­
tom or usage, of any State or Terri­
tory. subjects. or causes to be sub· 
jec1ed.anyciti1.en or the United States 
or other person within the jurisdic· 
lion thereof 10 the deprivation of any 
rights. privileges, or in1munitics. se­
cured by the Constitution and laws. 
shall be liable to the party injured in 
an aclion al Ja,v, suil in equity, or 
other proper proceeding for redress .. . 

Although the Federal Rules of Civil 
and Appellate Procedure govern §1983 
litigation in the federa l court s, juri s­
dictional requirements are specially 
set out in 28 U.S.C. §1343(3). which 

J.t 

by David F. Daniell and 
J ohn T. Moores mith 

provides in its pertinent portions as 
follows: 

The district courts shall have origi­
nal jurisdiction of any civil action 
authorized by law to be commenced 
by any person: ... 
(3) To redress the deprivation. under 
color or any Stale law. statute. ordi­
nance. regulation. custom. or usage. 
of any right, privilege or immunity. 
secured by the Constitution of the 
United States or by any Act of Con· 
grcss providing for equal rights of 
citizens or of all persons ,,1ithin the 
jurisdiction of the United States. 

It is importanl to note that §1343(3) 
contains no jurisdictional amount. This 
is in line with the slated purpose of 
§1983 which is to interpose the federal 
courts between the States and the peo­
ple.as guardians of the people's federal 
rights in order to 1>rotect the people 
from deprivation or any right , privi­
lege. or immunity secured by the Con· 
stit ution and certain federal stal utes 
under color of state law. 

The phrase "u nder color of state 
law, statute, ordinance. regulation. 
custom or usage" requires state act ion 
as a condition precedent to an action 

founded on §1983. In evaluat ing 
whether a potential plaintiff can assert 
a claim under §1983, the lawyer's 
analysis must initially focus on the ex· 
tent of state action involved. Stale ac· 
tion is obvious in cases where state 
officials are acting in their official ca· 
pacities and in capacities aut horized 
by state law. However, the quest ion of 
state action becomes more obscure 
where state officials have acted in offi· 
cial capacities, but in a manner 110/ 

aut horized by state law. The most 
complex questions of state action arise 
where the potential claim is based on 
the acts of a purely private person, but 
with some governmental involvement. 
In these cases, the quest ion becomes 
whether the action of the private per· 
son should be treated as i{ it were gov­
ernmental conduct. 

While the determ ina tion as to 
whether sta le action is involved must 
necessarily be made on a case by case 
basis, the United States Supreme Court 
has formulated several tests to deter­
mine whether state act ion is involved 
in the offending conduct of a private 
person. Among these tests are whether 

}tUIIUIT)' nu14 



Lhe private person is exe rcising a func­
Lion which has Lraditionally been exer­
cised by the State; whether the State 
has required. supported or is signifi­
cantly involved in the conducL; or 
whether there is a stro ng degree of in­
terdependency bet ween the private 
person and the State. An excellent ex­
ample of the analytical process used in 
resolving the question of state act ion is 
presented in Bur/011 v. Wilmi11gtou 
PorkillgAulhorily. 36.5 U.S. 715( 1961), 
which found state action suffic ient to 
support a §1983 claim in a sit ua tion 
involving rac ial discriminat ion by a 
private person operati ng a resta ur ant 
located in a building which was leased 
from a state agency. 

Parties 

A§ 1983 plaintiff may be "any citizen 
of the United States or other person 
within the jur isdiction thereo f ... " 
Although the United States Supreme 
Court has held that a corporation can, 
not assert a violation of the privileges 
and immu nit ies clause of the Four­
teenthA mendment in a§J983 action.a 
corporatio n has been held LO be an 
"ot her person" for §1983 purposes 
within the meaning of the equa l pro­
tection and the due process of law 
clauses when suing in its own right. 
Municipa lities.on the other hand.can­
not be §1983 plaintiffs. just as a state 
may not sue in its own right as a §1983 
l)la inliff. CilyofSt1fely Harborv. Birch· 
field. 529 F.2d 1251 (5th Cir. 1976); 
Bttdo v. Saxbe, 406 F. Supp. 399 (E.D. 
Tenn. 1974).Aliens may be§ l983p la in­
tiffs as "other persons," but an un born 
fetus is neither a "citizen" nor an 
"other person ." McGt,ruey u. Magee· 
Woman'.~ Hospital. 340 F. Supp . 751 
(W.D. Pa. 1972). of/'d. 474 F.2d 1339 
(3rd Cir. 1973). Section 1983 claims 
may also be asserted as class act ions. 
T his can bean importa nt e lement fora 
plaintiff in financing a §1983 action on 
behalf of groups such as teachers, em­
ployees of public agencies, individuals 
holding licenses from governmenta l 
enLities. or groups seeking privileges at 
public facilit ies. 

Almost all natural persons, corpo­
ra te enti ties and associations are proper 
§1983 defendants. Since the United 
Stal.es Supreme Court's ruling in Mo-

77u• Alt1b<u1111 /.(llt ')'f'I' 

ne/1 v. Deporlm//1/I of Social Services. 
436 U.S. 658(1978), cities.counties and 
other local governme nt entities are 
a lso potentia l defenda111s in many cir­
cumstances. Despite this extens ion, 
states and their agencies have not yet 
been construed as "persons" suab le di· 
rec//y und er §1983. the Eleventh 
Amendment being held to bar such 
suits. Alobt1111(1 u. Pugh, 438 U.S. 781 
(1978): Quem v. Jorda11. 440 U.S. 332 
(1979). However , where an individual 
or class has been denied constit utional 
or federal statuto ry rights by a state or 
its agencies, the state officials involved 
may be suable in their individual ca · 
pacities und er §1983. 

Pen dent J urisdict ion 

Slate or federal clai ms for which ju­
risclict ion is not otherwise proper under 
§1983 and 28 U.S.C. §1343(3) may be 
joined with a proper§1983cla im under 
the doct rine of "pendent jurisdiction.'' 
Pendent jurisdiction is discretionary 
with the federa l distr ict court, and 
may be exercised by the court without 
regard 10 the plaintiff's success or fail­
ure on his§1983claim. For example, in 
the Southern District of Alabama. 
pendent jurisdiction is liberally assert· 
ed. but pendent claims are often dis­
missed if the underlying federa l claim 
is dismissed prior to tri al. Libera l exer · 
ciseof pendent jurisdiction is generally 
favorable lo both plaintiff an d defend-

Da11id F. Da11iell is a member 11/ //1e 
Mobile law firm of ffrow11, H1ulg1•11s. 
Richardso11. Wi,iifield O//d Cil/io11. He 
received a B.A. degree from /1,e U11iver­
sily of Nor/I, Alobomo a/Id j.D. degree 
/nm, C,m,berlo//d Sc/tool of lbw i11 1979. 

ant in a §1983action since all facets of 
t he case can t hen be disposed of in a 
sing le proceeding. 

Selecting the For um 

State courts may exercise concur· 
rent jurisdiction over §1983 claims. 
Where §1983 claims are submilled to 
and heard by state court s, relevant 
§1983 substantive law must be aJ)' 
plied. Though §1983 plaint iffs rar ely 
select Alabama state courts as their 
forums . serious cons ideration shou ld 
be given by a §1983 plaintiff to t he 
selection of state courts where pendent 
party defendants are present aga insL 
who m no viable §1983 action exists. By 
instit uti ng the act ion in state court, 
the pla int iff ca n save the time an d ex· 
pense of ma inLaining two separate ac­
tions. An additiona l consideration when 
selecti ng t he forum is the Lest for suffi­
ciency of evidence which the court will 
apply. As a procedural matt er. the test 
app lied will be determined by the fo­
ru m se lected. Hence, a §1983 plaintiff 
pursuing a pendent state claim in fed, 
era! coun will be den ied Alaba ma's lib­
eral "~cintilla ru le" and will be re­
quired to come forth with more than a 
"scintilla" of evidence in support of his 
position to take his case to the jury. 
Walke-rv. America11 Nlolo>'ists Ins. Co .. 
529 F.2d 1163 (5th Cir. 1976); Boei11g 
Co. v. Shi/mian, 411 F.2d 365 (5th Cir . 
1969). 
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sily of Alt1bama S.hoolof Lowi/11972. 



Where t he 1ilaintirf originally inst i· 
LUtes his action in stale court under 
§1983. however. the defendant has the 
choice of defending in the state court or 
removing the action to the federal dis, 
t ricL court for the dist rict and division 
embraci ng the place where such state 
action is pending. T his resu lts from 28 
U.S.C. §J44l(b ) which provides that 
"any c ivil action of which the distric t 
court s have origina l jur isdict ion 
founded on a claim or right arising 
under LhcConst itut ion. treatiesor Jaws 
of the United States sha ll be removed 
witho ut regard to the citizenship or 
resident-e of the part ies ." 

Federal Venue and 
Procedural Rule s 

An action und er §1983 may be 
brought only (1) in the jurisdictiona l 
di stric t where all of the defendants re­
side; (2) the dist rict in which the c laim 
arose: or (3) where the defendants re­
side in different districts of Alabama, 
in any of t hose district s . Under 28 
U.S.C. § 1391(c), a corporation may be 
sued in any dist rict in which il is in­
corporated . is licensed to do bus iness, 
or is doing business. Of course . just as 
in other federal actions. the distric t 
court may trans fer the action to any 
othe r dist rict or d ivision where it may 
have originally been brough t for the 
conven ience of the parties and wit· 
nesses , if such a transfer wou ld be in 
the interest of justice under 28 U.S.C. 
§J404(a). Federa l provis ions re lal ingto 
venue are very important in select ing a 
forum. For exampl e. in thecasew here 
a res ident of Lauderdale County has a 
potential assaul t clai m aga inst an of­
ficer of the City ofF lorence, the injured 
party would, under Ala. Code §6·3·2 
(1975) be limited to bringing his action 
in Lauderdale County if he chose to 
proceed in state court. If. however, he 
chose lo bring the action in federal 
court under§1983, he wou ld be ab le to 
file the action within the Northern 
District of Alabama, providing him an 
opport unity to have his case heard 
outside of Lauderda le County by a jury 
se lected from outside the boundaries of 
that county . 

As stated previously, the Federal 
Rules of Civil Procedure and Appellate 
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Procedure govern the tria l and appea l 
of §1983 claims in the federal district 
cour ts. 28 U.S.C. §1257 provides an 
avenue for review of state court deci­
sions under§l983 by the United States 
Supreme Court thro ugh appea l and 
certiorari. In these instances. the pro­
cedural rules of the United States Su­
preme Court apply. 

Relief 

A §1983 plaintiff may seek declara­
tory or injuncti ve re lief. as well as 
da mages. both compensatory and pun­
it ive. In an action against a stat e, its 
officia ls or its agenc ies. however. a 
§1983 plaintiff must first overcome the 
hu rdle of governmenta l immun ity af· 
forded by the Eleventh Amendment to 
the United Stales Constitution. An ex­
cellent discussion of the immu ni ty af. 
forded under the Eleventh Amendment 
may be found in t hedissent ingop inion 
of Jus tice Powell in Patsy u. Board of 
Regents of /he Slate of Florida, 457 U.S. 
496 (1982). In Alabama, a §1983 plain­
tiff faces the addit ional hur dle of Arti · 
cle I, §15. of the Co11sli/ulio11 of Ala­
bamll of 1901. which provides that the 
State of Alabama shall never be made a 
defendant in any court of law or equi ty. 

In an effort to avoid the bar pre· 
sented by t he Eleventh Amendment. 
plaintiffs have frequent ly named as 
defendants the individual public offi­
cials. members or a board, or othe r 
such persons. As discussed earlier, 
public officia ls or board members in 
their individual capacit ies may be sub­
ject lo injunctive relief, and, depending 
upon the circ umstances, answe rable 
in damages. Even in c ircumstances 
where the public official ta king the 
cha llenged action is shie lded by Elev· 
enth Amendmen·l immunity , a §1983 
action may still lie against private par· 
ties who conspired or acted in concert 
with the immune official. De,mis u. 
Spa,,ks. 449 U.S. 24 (1980). 

Th e United States Supreme CourL 
has recogni7.ecl t hat some degree of 
immuni ty, absolute or qualif ied, is 
necessary for pub lic officials to enable 
them to mak e decisions when they are 
needed or to implement decisions when 
they are made. Scheuer v. Rhodes, 4 I 6 
U.S. 232 (1974). In dete rmin ing the ex· 
tent of immunity which should be ac-

corded a public official. the United 
States Supreme Court has refused to 
a llow immun it y from t he imposition or 
damag es under §1983 where t he de­
fendant knew or should have known 
that the action take n within his sphere 
of official respons ibility would violate 
a person 's Constitutional rights or 
where the defendant took the act ion 
with the malicious intention to ca use 
deprivat ion of Constitutional rights or 
other injury to the person. W11od u. 
Slrickla11d, 420 U.S. 308 (1975). This 
standa rd, however. does not perm it Ii· 
ability to be placed upon a pub lic offi­
cial on the basis of respondent superior 
or vicarious liability. Tho111pso11 u. Bass. 
616 F.2d 1259 (5th Cir. 1980). 

In many instances. the federal courts 
will look to state law to determine al ­
lowable elements or damages. Com· 
pensatory damages claimed in §1983 
actio ns may be e ither special or gen· 
eral. In many § 1983 actions . however. 
the plaintiff will not be able to 1>rove 
special or genera l damages even though 
there may have been a violation of con­
stit u tional or sta tu tory rights, leaving 
only nominal damages to be awarded. 
In these cases, it may be possib le for a 
§1983 plaintiff to be awarded punitive 
damages without actual loss and even 
desp ite local law to the contrary. 
McCttllod1 v. Glasgow, 620 F.2d 4 7 (5th 
Cir. 1980). The determination of 
whether punit ive damages will be 
awarded depends in large part upon 
the specific conduct of the defendant 
and the potent ial deterrent effect of the 
imposition of punitive da mages. In the 
case of Silver u. Cormier. 529 F.2d 161 
(10th Cir . 1976), the Tenth Circuit 
Court of Appea ls upheld an award of 
punitiv e da mages agains t an urban 
renewal official who th reatened lo 
withhold legally requ ired paymen ts if 
t he plainti ff sought legal redress upon 
another matt er . 

In the Eleventh Circu it. §1983 ac­
tions surv ive the deat h of either the 
pla intiff or defenda nt if that would be 
the law or result under the a1iplicable 
state law . Since Alabama has no sur · 
viva I statute. an act ion brought under 
§1983 ari sing out of the death of an 
individual would naturally have to be 
brought under the Alabama Wrongful 
Death Statute with its correspond ing 
damage limitation. 



Relief of any type, however. may be 
unavailable for the§ 1983 plainti ff who 
has delayed 100 long in bringing an 
action. Since §1983 docs not conta in a 
limitat ion period itself. federal courts 
look to and apply the appropriate lim­
itat ion period under state law. Rubin v. 
O'Kure11. 644 f. 2d 1023(5th Cir. 1981). 

Atto rne y's Fees 

Certainly of interest to plaint iff's 
counsel is the Civil Rights Attorney's 
Fees Awards Act of 1976. an amend­
ment 1042 U.S.C. §1983, which autho­
rizes the court to award attorney's fees 
in §I.983cases in certain circumstances. 
The Act provides that in "any ac­
tion or proceeding to enforce Section 
1983 and any other civil rights statut e 
the court . in its discretion. may allow 
the J>revailing party .. . a reasonable 
auorney's fee as part of the costs." 
This Act applies not only 10 actions 
brought in federal court . but also to 
acl ions brought in sta te courts . Maine 
v. Thiboutot. 448 U.S. I (1980). 

Although the Act speaks of "the pre­
vailing party " so as to give an illusion 
of ec1ual treat ment to both the plaint iff 
and defendant. the standards for 
awards of attorney's fees under 42 
U.S.C. §1988 are very different for a 
prevailing plaintiff and a prevailing de­
fendant. On the one hand. a prevailing 
plaintiff "should ordinarily recover an 
allorney's fee unless special circum­
stances would render such an award un­
ju st." Newman u. Piggie Park Enter­
prises. Im: .. 390 U.S. 400(1968). On the 
other hand, a finding by the court that 
the plaintiff's act ion was frivolous. 
unreasonable or without foundation is 
required before the court. in its discre­
tion, may award an atto rney's fee to a 
prevailing defendant. Christia11br,rg 
Gtm11e11/ Co. 11. EEOC. 434 U.S. 412 
(1978). This distinction protects the 
defendant from groundless litigation, 
but is still consistent with the purpose 
of §1983. which is to encourage the 
protection of const itutional and federal 
right s. Th rough this dist inction. a 
plaintiff who has some reasonable ba­
sis for a §1983 claim is not penalized 
si 111 ply because his case is lost at trial. 

The award of atto rney's fees applies 
IO work performed both at the trial 
level and at the appellate level. While 
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the amount of the fee is discret ionar y 
with the court , a number of factors are 
generally considered in determining 
what is reasonable. These factors in­
clude but arc not limited to: 

I . The time and labor required: 
2. the noveJty and difficulty or the 

case; 
3. the skill required: 
4. the customary fee; 
5. whether or not the lee is fixed or 

contingent; 
6. the time limitations involved; 
7. the amount of money involved; 
8. the nature and length or the pro­

fessional relationship with the 
client; 

9. the result obtained; 
10. the experience, reputation and 

ability or the allorney; 
I I. theundcsirabilityolt hecase;and 
12. awards in similar cases. 

John.<<>11 v. Ceqrgia Highway Express, 
/11c .. 488 F'.2d 714 (5th Cir. 1974). 

As a practice pointer, counsel for a 
§)983 plaintiff would be well advised 
to keepcare f ul t ime records during the 
pendency of his client's action since 

the tr ial court may require the allor , 
ney seeking fees under the Ac1 to file 
an extens ive work schedule with the 
relevant details set out in the event he 
prevails on the merits. King v. Gree11, 
blatt. 560 F'.2d 1024 (1st Cir. 1977), cert. 
denied, 438 U.S. 916 (1978). In some 
cases, where a plaintiff has prevailed 
agains t a defendant on some but not all 
claims, courts have prorated or appor· 
tioned fees corresponding lo l he degree 
of the plaintiff's success on the various 
claims. Just as in any other federal lit· 
iga1ion. costs arc recoverable by the 
prevailing party in a §1983 action sub­
ject to the court's discretion. 

Conclusion 

The preceding overview was designed 
to give the general practitioner a work· 
ing knowledge of §1983 actions - a 
roadmap to areas to be considered and 
explored in evaluating a client's poten­
t ial claim. In this era of ever increasing 
government regulat ions and involve­
mem in ourday- to·day lives,§1983can 
provide a sword as well as a shield 
against those who would exceed or 
abuse the public trust. o 

Disputes Resolve them 

C ut through complex 
- construction claims with 
Wagner-Hohns-Jnglis, the 
world's leading consultant on 
construction disputes. 
Waqner-Hohns,Jnglis provides 
the independent expertise you 
need to resolve construction 
problems. 

with the experts at 
Wagner-Hohns~nglls. Inc. 

Fo,e moceWll01mat1on, mail 1nis coupoo 10 

wagner • hohns • lngli-s • inc. 
3!iOO Fletcher Ave11ue 
Tampa, FL 33612 

irtlce lDcallons 
Mount Holly, NJ 
Washington. OC 
Kansas Ctty, MO 
LaC<escenta. CA 
San Francisco. CA 
Mandeville. LA 

..................... ...... 
Name-------- ----- ---
Firm ------- ------ ---
Address --- ------ --- ---
City ___ ___ stale __ _ Zip ___ _ 
Phone _ _____ ________ _ _ 
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~cent 
('i)ecisions b y J ohn M. MilHn g, Jr. 

an d David B. Byrne, J r. 

Recent Deci sions of the 
Alabama Court of 
Criminal App eal s 

Miranda r equire s a kn ow in g 
an d in te lligent wai ve r 

Eddings u. S/(1/e, 7 Div. 132 (October 
4. 1983). The defendant was indicted 
£or burg lary in the th ird degree. He 
was granted youthf ul offender status 
and following a non-jury tria l was 
found guilty. 

On appea l. the appellate court was 
asked to exami ne whether the defend· 
am had knowingly and inte lligently 
waived his cons titutional righ ts. Since 
confess ions are prima facie involun· 
tary. thccou rt looked to see if the state 
proved thal the defendant 's waive r 
and confession were u nderstanding ly, 
knowingly and inte lligent ly wa ived. 
C(lrrell 11. State. 369 So.2d 833 (Ala. 
1979): Hines u. State. 384 So.2d 1171 
(Ala. Crim. App.). cert. denied. 384 
So.2d 1184 (Ala. 1980). 

Prior to tria l. a hearing was held on 
the defe ndant's motion to supp ress his 
statement. At the hear ing, t he director 
of Special Educatio n for Talladega 
County testified that the deJenda nt 
had last been tested on April 9th .1981 
and withdrew from sc hool on Marc h 
23. 1982. His last testing revealed his 
IQ to be 49 which places hi m in the 
trainable menta lly retarded classilica· 
tion. The cour t of appeals found tha t 
persons in t hisclass ilication were only 
able to learn bas ic skills but wou ld not 
be able to understan d comp lex inst ruc­
tions. 

One of the defendant · s former teach· 
ers test ified tha t the defendant could 
not read or write but could copy. How· 
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ever. the defendant was unab le to u n· 
derstand what he was copying. In her 
opinion , the defendan t would not u n· 
dersta nd the Mira11da rights without 
further and significant explanation. 
Specifically, she testified that the de· 
fendant wou ld not understand the 
words '\va iver," "coercion' ' or "rights ." 

A divided Court of Crimina l Appeals 
reversed.J udge Tyso n. wr iting for the 
major ity , reasoned : "In th is case, it is 
clear from the record that the appel· 
lant could not understand his consti · 
tutiona l rights without adequate ex· 
planation ... Since it is impossib le for 
the appellant to know ingly, inte lligen.tly 
and volu ntar ily waivehisconst itutional 
rights without u nderstand ing the ir 
mea ning or the consequences of the 
waiver of those rights, we must hold 
the appe llant d id not, in fact, know­
ing ly, intelligently and voluntar ily 
waive his const itutiona l rights. The re· 
fore. we find that the appellant's con· 
fession was involuntar ily and inad ­
missible at trial and h is convictio n 
must be reversed." 

Misdem eanor . . . 
righ t to trial by jur y 

Day u. City of Mobile, 1 Div. 547 (de­
c ided October 4. 1983). Leslie Day was 
con victed in the Munic ipal Court of 
Mobile County of driving while intox i­
cated . T he defenda n t gave notice of 
appeal an d filed a wri tten demand for 
tr ial by ju ry with the clerk of t he ci r­
cuit court. The City moved to s trike 
t he demand for tria l by jury and th is 
motion was granted. 

T he appeal concerned but one point 
or law, i.e .. whethe r one who has been 

fou nd guilty of violati ng a mu nicipal 
ordina nce in c ity court has a right to 
tr ia l by jury if he appeals the case to 
the dis tr ict cour1. In an op inion au ­
tho red by Judge Hubert Taylor, the 
Court of Crimina l Appea ls held tha t 
the defendant was entit led toa tria l by 
jury. 

The coun of appeals reasoned "t ha t 
§15· 14-39, Ala. Code 1975.clearly states 
that 'a ll misdemeanor cases in the cir­
cuit court .. . sha ll be tried by the judge 
. .. except in cases where a t ria l by jury 
is dema nded in wr iting by the defend· 
an t. Such written demand sha ll be 
filed ... wit hi n 30 days af ter the de· 
fendant has appealed if the case is 
brought to the circuit cour t by appea l.' 
The language of this sect ion does not 
limi t its operat ion to those cases ap· 
pealed from dist rict cour t." 

Laying the pre di ca te for 
in tox im eter r es ul ts 

Moore v. Stale. 8Div . 840(Nove mber 
29, 1983). The s ingle issue raised on 
this appea l was whe ther the tria l court 
committed revers ible erro r in allowing 
the resul ts of a photoelectr ic intox ime­
te r test into evidence. The defendant 
conte nded that the proper predicate 
was never la id for such evidence s ince 
it was never proven that the test was 
performed accordi ng to t he methods 
approved by the State Board of Healt h. 
T he officer who performed the test tes­
tified that, an hour after the collision. 
the defen dan t had a blood alcohol level 
or .14. 

A unan imous Coun of Criminal Ap· 
peals held that the record d id not sup· 
port a finding that t he evident ia ry 
foundation was laid for the admission 
of the toximeter test resul ts. The court 
reasoned that there are two methods by 
wh ich the results of a photoelec tric in­
toxi mete r test can be placed into evi­
dence. Either it must be sho.wn that 
t he test was adminis tered in confor · 
mit y with the statu te. or the tradi­
tional cvident iary foundat ion used 10 
adm it results from scienti fic tests must 
be laid. Whetslo11e v. Stole, 407 So.2d , 
854 (Ala. Cri m. App. 1981). 

Nowhe re in the s tale trooper's tes · 
timony was the foundation laid to indi-
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cate tha t he had cond ucted the test 
according to methods approved by the 
State Board of Hea lth. A copy of the 
Board 's rules and regu lations govern­
ing the admi nistratio n of the test was 
never otrered into evidence even though 
the witness was licensed to ru n the 
intoximeter. Hence. the test was not 
shown lo be performed in conformity 
with t he require ments of the stat ute. 
Nor d id the State esta blish the tra di· 
tional, non-stat utory founda t ion re­
quir ed for the introduct ion of sc ientific 
tes t results. 

T he court of appea ls held that in 
order to es tab lish a predicate for ad­
mitting test results without re liance 
on the statute, t here shou ld be evi­
dence that: 

(1) The theory underlying the photo­
electric intoximeter test is valid and gener­
ally accepted as such; 
(2) the intoximeter isa reliable instrument 
and generally accepted as such: 
(3) the intoximeter test was administered 
by a qualified individual who could prop­
erly conduct the test and interpret the re­
sults: and 
(4) the instrument used in conducting the 
test was in good workingcondition and the 
test was conducted in such a manner as to 
secure accurate results. 

Recent Deci s ions of the 
Supr e me Court of 

Alabama-Civil 

Animals . . . 
se ct ion 3- 1- 13, Ala . C-Ode 
1975 , un co nst itutional 

Humane Society of Marshall County 
v. Adams, 17 ABR 4202 (Septembe r 30, 
1983). In this opinion, the Supreme 
Court struck down Alabama's 1961 
Anima l Neglect Stat u te on du e process 
grou nds. Section 3-1-13. supra, aut ho· 
rized Humane Society officers to seize 
any anim al which is s ick or d isabled 
due to neglect or c ruel treat ment. Al­
though recognizing tha t t he State of 
Alabama has a legit imate interest in 
see ing that animals a re treated Im-
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mane ly, the legislation must meet 1>ro­
cedural due process require ments. In 
th is case , the ca ttle were seir,ed and the 
only "notice" the owne r received was 
of t he seizure and t he sale. T he sta tute 
provided no opport unity for the owner 
to contest the seizu re or the sa le of the 
animals. 

Attorney's fees ... 
reaso nab leness determi ned 

Peebles v. Miley, 17 ABR 4242 (Sep, 
tember 30. 1983). In a case of impor­
tance to the Bar, the Supreme Court 
adopted the cr iter ia set fort h in Ameri­
can Bar Associat ion Disciplinary Rule 
2-106. Se<;tion (B). as addit ional yard · 
st icks to be used in determini ng the 
reasonab leness of cou nsel fees. The 
Supreme Court noted that Alabama 
prev iously had seven criteria to con­
sider but t hat it had been over thirt y 
years s ince the criteria were last exa m­
ined. The five additional criteria set 
forth in Rule2 -106, Section (B), s11pra, 
are; 

(]) Whether a fee is fixed or contingent. 
(2) The nature and length of a profes­

sional relationship. 
(3) The fee customarily charged in the 

locality ror similar legal services. 
(4) The likelihood that a particular em­

ployment may preclude other em­
ployment. 

(5) The time limitations imposed by the 
client or by circumstances. 

Civil procedure . .. 
no election of remed ies 
required 

Adams v. Warwick Developme11/ Co .. 
18 ABR 39 (October 7, 1983). T he pur · 
chasers of a home sued t he contractor / 
sel ler seeking rescission and ca ncella­
tion o[ the sa le and money damages. 
On motion of the contr actor/selle r, the 
t rial judge required the purchasers to 
elect their remedy prior to submission 
of t he case to the tr ier of fact . The 
Sup reme Court stated that the tria l 
judge erred in requirin g the election 

and noted that recent Alabama cases 
interpreting Rule 8(a), ARCP. clearly 
evidence an erosion of t he rorme r prac ­
tice of requiring an election as between 
alternat ive remedies or theories of re· 
covery. T he plaintiff. the refore. is en­
t itled to have the trie r of fact pass on 
two alternat ive causes of action and if 
the proof sustai ns either, the plaintiif 
can recover damages. Of course. the 
plain tiff is not entitled lo concurrent 
recoveries on inconsiste nt theor ies 
(rescission and damages fort he breach). 

Dead man 's statute . . . 
withstands co nstitutional 
attack 

Beddingfield v. Ce11/ra/ Bank of Ala­
bama. Supreme Court No. 82-842 (No­
vember 4, 1983). Noting that the con· 
s titu t ionalit y of the Dead Man ·s Stat· 
ute is a novel one for the court, the 
Supreme Court ap plying the "rational 
bas is" test, found that the stat ute 
furthers a proper governm ental pur­
poseand that theprovisionsofthestat · 
ute are rationally related to that pur­
pose. The unde rlying policy of the sla t· 
ute is to prevent testimony by living 
witnesses as to transactions with a 
person who is no longer a live to con­
front the wit ness nor to contradi ct his 
testimony. The Supreme Court took 
note of the fact that Rule 601 of the 
Federal Rules of Evidence completely 
rejects the principle of dead man stat· 
utes. as does Rule 601 of the Uniform 
Ru les of Evidence. which has been 
adopted by at least twe nty jurisdic · 
tions . Never theless, it is not the func­
tion of the court to determine the wis­
dom of specific legislation. 

To 1·ts ... 
trade secrets doctrine 
recognjzed 

Drill Paris and Service Co. v. Joy Ala11-
ufac/11ri 11g Co .. 17 ABR 3780 (Sep· 
tember 23, 1983). In a case of firs t im­
pression. the Supreme Cour t recog­
nized t he T rade Secrets Doctrine in 
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Alabama. Nestaleme11t of1urts. Section 
757 (1939). The Restatement . .supra. 
provides t ha Lone who d iscloses or uses 
another's trade secret wiLhout privi· 
lege is liable if (a) he d iscovered the 
secret by improper means. or (b) h is 
disclosure or use const itutes a breach 
of confidence. or (c) he learned these· 
crct from a third person with notice 
that il was a secret and that the third 
person discovered it by improper means 
or that the rhird person ·s disclosure of 
it was a breach of h is duty to the 
owner.o r (d) he learned the secret with 
not ice that it was a secret and that its 
disclosure was made to him by mistake. 

Comments 10 the Restatement note 
that the exact defin ition of a trade se­
cret is not possible. Furt hermore, a de· 
termination of what constitutes a trade 
secret is a question of fact for the court. 
A trade secret may consis t of any for­
mu la, pattern. dev ice or compilation of 
informat ion wh ich is used in one·s 
bus iness and which gives h im an op­
portunity to obtai n an advantage over 
com1>eLitors who do not know or use it. 

Workm e n's compe nsa tion ... 
negligent ins pection 

Armstrong v. Aetna fos11ra11cc Co .. 
17 ABR 4017 (September 30, 1983). 
T his case ra ises the novel question in 
Alabama of whether a wor ker's com­
pensat ion carr ier can be held liable on 
a negligent inspect ion theory for injur · 
ies incurred by an employee of an inde­
pendent contractor who was not co­
vered by the worker's compensat ion 
policy. The Sup reme Court answered 
this quest ion in the negative. stat ing 
that in mak ing the sa fety inspection. 
the carrier does not ass ume t he in· 
sured employer's duly as a premises 
owne r to employees of the independent 
contractor. 

When a worker's compensation car ­
rier inspects its insured's workplace , il 
does so to promote its interest in un· 
derwriti ng, rating. and loss prevention 
with respect lo the policy of insura nce. 
The refore, the duty of care to third 
1>ersons is limited lo those persons co­
vered by the worker's compensation 
insurance policy. 
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Rece nt Dec isions of the 
Supre me Court of 

Alabama - Criminal 

Felo ny pos session of 
mariju ana ... 
not a crim e of moral tu rpi tud e 
for purpo ses of imp eachm ent 

/f;x /)(Jrtc McIn tosh. 17 ABR 382S 
(September 23. l9S3). The Supreme 
Court of Alabama gra nted the writ of 
cert iorari to determine if the defend· 
ant's prior convictio n for felony pos· 
sess ion of ma rijuana is a conviction of 
a crime involving moral turpitude for 
purposesofimpeachment.J usticeJoncs, 
writ ing for the majority, held that 
such a conviction is not a cri me involv­
ing mora l tur pitude. and. thus is ad· 
miss ible into evidence for impeachment 
purposes . 

As a genera l rule, a defendant who 
takes the stand in his own beha lf dur · 
ing a criminal trial can be quest ioned 
on cross -examinat ion about prior con­
victions for crimes involving moral 
turp itude. Sims u. Slate. 51 Ala. App. 
1S3. 191. 2S3 So.2d 635. 642 (1973). In 
th is case t he Sup reme Court under­
took a close analysis of the moral turp i­
tude impeach ment ru le and invoked a 
balancing test in ligh t of the high 1>rob­
ability of prejudice against a defend­
ant. Thu s. a defendant wishing totes · 
tify in h is own behalf faces the di­
lemma of whether to test ify an d run 
the ris k of great ly prejudi cing his de· 
fense by int roduct ion of prior convic· 
tions or whet her to refra in from test i­
fying and damaging his defense by not 
telling his side of the story. 

In reaching its conclusion. the ma· 
jority of the court was unable to see 
how felony possession of mar ijuana for 
perso nal use differed from misdemea· 
nor possess ion for personal use as an 
"indiciu m of a wit ness's future trust­
,vorthiness.'' 

Menta l compet ency .. . 
cons tit uti onal right to 
jul' y trial 

Ex pa rte La Flore. 18 ABR 209 (No· 
vember JO, 1983). T he defendant was 

charg ed with the ft of 1>roperty in the 
first degree in violat ion of §13A·S..3. 
Ala. Cod,• 1975. At arraig nment she 
pied not guilty and not guilty by rea­
son of insan ity. Later the deJendanl 's 
allorncys filed motions requesting a 
hearing to deter mine mental compe­
tency 10 stand t rial. A licensed psy· 
chiatris l and a licensed psychologist 
both test ified that Lhedefendant was 
unabl e LO coopera te with counsel and 
assist in the preparation of her de­
fense. One of the defendant's attor­
neys test ified that she did not under · 
stand the nat ure of the cha rges pend· 
ing aga inst her and was unable to as­
s-i;$t-in the prepa ration of her defense. 

The tria l j udge init ially ente red an 
order finding the defendant compe· 
tent to stand trial. Upon reconside ra­
t ion of th is order. the j udgeordcred an 
independen t examinat ion of the de· 
fenclant and schedu led a j ury tria l to 
resolve the issue. The j ury t rial did 
not take place beca use of t he issuance 
of the writ of manda mus by the Ala· 
bama Court of Cri mina l Appeals. 

The defenda nt asse rted that the 
circuit court has inherent authority 
lo order a ju ry trial lo determine com· 
r.>etency and that. absent an abuse of 
discret ion. a circui l court 's order grant -
ing such a trial could not be reversed. 
Alternat ively, t he defenda nt argued 
that§ 15· 16·2 l is violative of Lhe equal 
protection clause of the U.S. Const i· 
lu lion because it arbitra rily denies 
the defendant who is not confined to 
jai l t he benefit of a j ury tria l to deter· 
mine his compe tence Lo stand trial 
while gran ting a j ury t rial to confined 
defendants. 

J ustice Almon, writ ing for t he ma · 
jority, gives a scho larly overview of 
the common-law determinat ion of com­
petence to sta nd tria l.Just ice Almon ·s 
review spans from 1821 int he opinion 
of Nex u. Li/lie. Russ. and Ry. 430, 168 
Eng. Rep. 881 (JS21) to t he present. 
The court concluded that the right to 
jury trial on t he issue of compe tence is 
preserved Lo the citizens of Alabama 
by§ 11 of the Constitut ion of 1901. 

In its ruling the Supreme Court 
held that the defendant was constit u · 
tionally entitled to a j ury tria l on the 
iss ue of her menta l competency to 
sta nd tria l. T he statutes in Art icle II. 
Chapter 16, Title 15, Ala. Code 1975. 
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are 10 be cons idered modified to ihe 
extent that they are in conflict with 
the constitutional right to trial by 
jury. 

Rece nt Dec is ions of the 
Supre n1e Court of the 

United States - Crimin al 

The Reach of RICO 

U.S. v. Russello. 52 L.W. 1069 (No· 
vember 8. 1983). Severa l federal cir­
cuits have split on the issue of whethe r 
the forfeiture provisions of the Racket· 
eer Influenced and Corrupt Organiza­
tions {RICO) stat ute should be inter· 
preted to authori?,e the forfeiture of il­
legal profits and proceeds of a racke· 
teeringenlerprise. The statute further 
provides that assets. including build· 
ings. bank accounts, e<1uipment, etc. , 
may be forfeited to the government 
where the government can show that 

john M. Jl/illi11g.}r., 
a 111ember of the 
M1/11tgomery /tJw 
fir111 of Hill, Hill, 
Carter, Fm11co. Cale 
& Black, received his 

B.S. degree from Spring Hill Callegea11d 
J.D.fro111 lhe University of Alabama. As 
a co·t1uthor of sig11ifica11t recent deci­
sio11s, he cove,-s /he civil fxJl'liim. 

the business organization, t hough 
seeming ly lawfu l, is fund ing or con· 
tinues lo exist because of illegal activi­
ties. The split in the decisions of the 
circuit courts had arisen over how far 
the courts will go in defining "any in­
terest'' as it is set forth in LS USC 
§1963(aX2) which provides for forfei­
ture of "any interest in" an illegal 
racketeering enterprise. 

The Supreme Court of the United 
States unanimous ly concluded that 
insurance proceeds received by a de· 
fondant as a result of his parti cipation 
in an arson scheme are forfeitable 
under 18 USC§ l963(aXL)as an " inter­
est" acquired in violation of the st at­
ute. Ju stice Blackmun explained that 
the clear intent of Congress in enact­
ing the RICO Statute was to eradicate 
organ ized crime through an attack on 
its sources of economic power. That 
purpose would be frustrated by ex· 
empting profits and proceeds from for­
feitu re provisions. In short, the Su­
preme Court's decision operates lo ex­
tend the reach of RICO to permit prof. 
its and proceeds to be tapped. a 

David B. Byme.}r .. 
a 111e111ber of /he 
Mo11lgo111ery law 
firm of Robison & 
Belser. received his 
B.S. 1111d LL.8. de­

grees from the University of Aloba111a. 
He 1:111er.; //11: criminal law />oi·lion of 
sig11ificanl recent decisions. 
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Where there's 
a will ... 
Now there's an 
easier way. 

AmSouth Bank· s new Will and Trust Form 
Book provides a complete and up-to-date 
compilation of will and trust forms to make 
your job easier and faster. In add ition, 
extensive commentaries are helpful in the 
design and implementation of various estate 
plans. These forms reflect ERTA, TEFRA 
and recent revisions in the Alabama Probate 
Code and wm be updated periodically to 
insure continuing accuracy. 

To order your set of Will and Trust Form 
Books, send your check for $95 .00 payable 
to AmSouth Bank N .A. to the Trust Division 
at any of the addresses below, or contact 
the AmSouth Estate and Trust Planning 
Representative in your area. 

AmSouth Bank N.A. 
P. 0. Box 1128 
Anniston, AL 35201 
236-824 1 

AmSouth Bank N.A. 
P. 0 . Box 11426 
Birmingham, AL 35202 
326 -5390 

AmSouth Bank N.A. 
P. 0 . Box 1488 
Decatur. AL 35601 
353 -0941 

AmSouth Bank N.A. 
P. 0 . Box 507 
Huntsville, Al. 35804 
533-5000 

AmSouth Bank N.A. 
P. 0 . Box 1628 
Mob ile, AL 
694-3211 

AmSouth Bank N .A. 
P. 0. Drawer 431 
Montgomery , AL 36101 
834 -9500 



&\bout Members 
&\mong Firtns 

About Members 
Vanz etta Penn Duran t, of 

Montgomery , recently served as a 
faculty consu ltant at a conference 
hosted by the Washington State Le· 
gislature, entit led The Economics of 
Child Support, Patern ity and Cus­
tody: A Problem Solving Conference. 
The conference was held in Olympia, 
Washington October 10·12, 1983. 
Mrs. Durant spoke on the subject of 
constitutional issues in the determi­
nation or paternity. 

After serving for almost three 
years as Counsel on the U.S. Senate 
Committee on the Judiciary Sub­
committee on Secur ity and Terro r· 
ism, Bert W. Millin g, Jr .. has re­
turned to Mobile where he has ac­
cepted the position or Assistant U.S. 
Auorney for t he Southern Distr ict. 

The following members or the Ala· 
bama State Bar were inducted into 
the American College of Trial Law­
yers at its July meeting in Atlanta: 
Edgar M. E lliott (Birmingham), 
William F. Gardn er (Birmingham), 
Richard Bounds (Mobile), Rob ert 
H. Har r is (Decatur) and Sa m A. 
LeMa istre (Eufaula). 

Frank 0. Burg e has been named 
Lawyer of the Year by the Birming­
ham Legal Secretar ies Association. 
He is with t he law firm Burge & Flo­
rie. Also, Donald N . Sp un-i er, a 
partner in the law firm of Williams. 
Spurrier, Rice, Henderson & Grace, 
has been named Boss of the Year by 
the Huntsville Legal Secreta ries 
Associat ion. 

Louis B. Feld, who has served as 
a visiting Associate Professor of Law 
at the University of Alabama School 
of Law for the past two years, has 
returned to Birmingham to enter the 
private practice of law. He will re­
main as an adjunct Professor of Law 
teaching in the University of Ala-
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bama School of Law's LL.M. (Taxa , 
tion) program in Birmingham. 

In November, N. Gunt er Guy , 
J r. , was appointed as city attorney 
for Montgomery, Alabama. Pre· 
viously, he was an assistant district 
attorney for Montgomery County . 

Among Firms 
Caddell , Shank s, Harri s, 

Moores and Murph ree takes plea· 
sure in announcing that Barnes F. 
Lovelace, Jr. , has become asso­
ciated with the firm. Offices are lo­
cated at 230 East Moulton Street, De­
cat ur, Alabama 35601. 

The firm of Siro te, Pen . mtt , 
Friend, Friedman, He ld and Apo· 
linsky announces the relocation of 
the ir Huntsville office to #1 Washing­
ton Square, Huntsvi lle. Alabama 
35801. D. Scott McLain is a new 
associate of the firm and Jo e H. 
Rit ch will serve as managing attor ­
ney in the Huntsville office. The 
firm. also, is pleased to announce 
that Judi th F. Todd , John R. 
Cl.1iles, David J. Middl ebrnoks, 
Richar d E. Neal, J oa n C. Ra gs ­
dal e, Caro l M. Gra y, and Dale B. 
Sto ne have joined the firm as asso­
ciates in the Birmingham office. 

The law firm or Eyster, Eys ter, 
I<ey and Tubb takes pleasure in 
announcing that La n-y C. Weaver 
and Nich olas B. Roth, formerly as­
sociates with the firm. have become 
partners in the firm. The new name 
of the firm is Eyster, Key, Tubb , 
Weaver and Rot h. 

Th e law firm of Bryant , Eel· 
wards, McNe ill & Poole, with of­
fices in Selma and Demopolis. an · 
nounces t hat Frank C. Wilson Ill 
has become an associate in the firm 
and that Allen B . Edwards , Jr ., 

has accepted a position in private in· 
du stry and will remain or counsel 
with the law firm on an inter im ba­
sis. The firm will operate under the 
name or Br yan t , McNe ill & Poo le. 

Robert M. Hill , J r., and Mar· 
ga ret Helen Young are pleased to 
announce the formation of a partner· 
ship for the general practice of law 
under t he firm name or Hill & 
Young. Offices are located at 215 
West Alabama Street, Florence, Ala· 
bama 3560:l. Phone 767-0700. 

Corl ey, Moncu s, Bynum and 
De Buy s takes pleasure in announc · 
ing that Steve R. Forehand, Nan· 
eye Sc ott Alley and William Le­
wis GatTison, J r ., have become as · 
sociated with the firm located at 2100 
Avenue South, Birmingham. 
Alabama. 

Sa m W. Irb y, Attorney at Law, 
annou nces that W. Kenneth 
Hea rd has become associated with 
him in the genera l practice of law. 
Offices are at 317 Magno I ia Avenue. 
Fairhope, Alabama. 

The law firm or Carnes and 
Carn es is pleased to announce that 
Micha el R. Wan sley has become 
an associate of the firm. Offices are 
located at 140 South 9th Stree t, 
Gadsden. Alabama 35901. 

The law firm or Lyons, Pipes 
and Cook takes pleasure in an· 
nouncing that Braxton C. Coun ts 
Ill , J. Walla ce Tutt 111, and 
Jam es E. Rob ert so n, J r., have be· 
come associated with the firm. Offi­
ces are located at 2 North Royal 
Street, Mobile, Alabama. 

J ohnstone, Adam s, Ma y, How­
ard & Hill, 8th Floor. Merchants 
National Bank Building Annex, Mo· 
bile, Alabama. is pleased to announce 
that Charles R. Mixon, J r ., has be· 
come a member or the firm; Richard 
P. Pete rm ann, Jr ., is now licensed 
to practice in Florida; and M. Mar ­
ga re t Brien and W. Alexander 
Gray, J r ., have become associates of 
the firm. 

Leona rd Wert hei m e1· III and 
Louis B. Fe ld are pleased to an-
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nounce the formatio n of a general 
partners hip. Wertheimer and 
Fe ld , for Lhe practice of law with of­
fices at 1100 Bank for Sav ings Build· 
ing, Birmingham. Alabama 35203. 
Phone 328-3355. 

Margaret G. Thoma s is pleased 
to announce the opening of her office 
for the general practice of Jaw at 302 
Magnolia Avenue, Fairhope, Alabama 
36532. Phone 928·5887. 

T he firm of Stanard and Mil.ls is 
pleased to annou nce that St eph en 
Paul Coleman is now an associate 
with the firm. Offices are located al 
7th Floor. SouthTrust Bank Build­
ing, Mobile. Alabama . 

W. Borden St d ckl aod, Attorney 
at Law. announces the relocat ion of 
his office to the offices of Chase R. 
Laur end i ne and George A. 
Ton s meir e to prac tice Jaw under 
the name of St ri ckla nd , Lau re n­
din e and Ton s me ir e. Offices are 
located at 800 Hillcrest Road. P.O. 
Box 16748, Mobile, Alabama 36616. 
Phone 34,J..9987. 

Th eodore L. Hall wishes to an · 
nounce that he is now engaged in the 
general pract ice of law with offices at 
210 One Office Park, Mobile, Ala· 
bama 36609. Phone 343-8363. 

George H. Wak e fie ld , Jr. , is 
pleased to announce t hat Margaret 
L. Givhan has joined him as an as· 
sociate in the general practice of law 
with offices located in Suite 210, Bell 
Building. Montgomery . Alabama 
36104. Phone 834-1616. 

The law firm of Burk e & Mullis 
is pleased to annou nce tha t Howard 
G. Hawk has become an assoc iate 
with the firm. Offices are located at 
120 South Main Street, Arab, Ala, 
bama 35016. Phone 586,4152. 

The law firm of Bolt, Iso m, 
Jackson & Baile y takes pleasure in 
announcing that W. Kirk Daven· 
port has become a member of the 
firm and Jeffr ey M. Gray has be­
come associated with the firm. Offi, 
ces are located at 822 Leighton 
Avenue, Anniston, Alabama 36202. 
Phone 237 ,4641. 

Henry F. Le e II I and Charle s 
W. Flem ing , J r., an nounce the 
format ion of a partners hip for t he 
general practice of law under the 
firm name of Lee and Fleming. Of· 
fices are located at The Chapman 
Building , 500 South Commerce 
Street, P.O. Box 129, Geneva, Ala· 
bama 36340. Phone 684,6406 or 
684-6260. 

The law firm of Engel and Smith 
takes pleasure in announc ing that 
Alex W. Zoghby has become asso, 
c iated wit h the lirm. Offices are lo­
cated at Suite 910 Van Antwerp 
Building. P.O. Box 1045. Mobile, Ala­
bama 36633. 

J. Sco tt Boudreaux , Ha rw ell 
G. Davis 111, and Stephen G. Ma­
hon, former deputy district attorneys 
for the Tenth Judicial Circuit , are 
pleased to an nounce the rormation of 
a partne rship for the general pract ice 
of law under the firm name of Boud· 
rea ux, Davi s and Malton with of­
fices at 1607 Twen ty-First St reet 
Sout h. Birmingham, Alabama 35205. 
Phone 933-2760. 

The American Bar Association hos asked 
experienced , successful attorneys from 
ac ross the country to ident ify the most 
important deve lopmen ts in their fields. 
Through a select series of accredited 
CLE courses offered during the 1984 ABA 
Midyea r Meeting in Los Vegas , Nevada , 
these experts will g ive you relevant 
informat ion you con put to wOfk in your 
practice today . Sponsored by 16 ABA 
Sections and a Forum Committee, five 
full-day and six half -day courses will be 
presented at much lower than usual 
tuition fees-only S125 for full-day pro­
g rams and S80 for ho~-doy programs. 

JOIN THE LEADERS 

Each program reg istration includes: 
-Admission lo the program 
- Course moteriols 
- Program discounts for section members 
- Trial membe rship in o sponsoring section 
-Special ABA membe rship offer 
- Free ABA Vldeol ow Seminar 
- Free Reception 

AND STAY OUT IN FRONT 

AMERICA N BAR ASSOCI ATION 
Fe bru ary 9·10, 1984 
Las Veg a s Con vent io n Ce nte r 
La s Ve ga s, Nev ada 

For o complete program guide and 
registration Information , coll or write: 
American Bar Association 
Division ol Professional Education 
10 West 35th Street 
Chicago, IL 60616 

800-621-8986 
(In Illinois, coll 312-567-4677) 

Continuing Legal Education from the 
ABA Div ision of Professional Education 



<-Young c.La,vyer's Section 
(Co11li111wtl frm11 /xlA•: 19/ 

numerous discuss ions about th is seminar, and I am very 
excited about the topics which will be d iscussed. I won't 
take a lot of space in this issue to outl ine the seminar for 
you. but j ust let me encourage each of you to mark the 
Marc h 30th seminar as one of the best t his year an d encour · 
age you lo make plans to attend it. Jt will be a "nut s an d 
bolts" seminar for the young lawyers. 

Plan s Being Made for Annual 
Bar Meet ing in Mobile 

T he Mobile young lawyers are busy plann ing the social 
activities for the young lawyers who will be attending the 

(Conli1111etl from /)(1ge 3.1) 

Ryan deGraffenried. Tu scaloosa; Charles Langford. Mont· 
gomery : Ted Litt le, Auburn; Bill Menwn. Irvington; Mac 
Parsons, Hueytow n: Hank San ders . Selma: Jim Smith , 
Huntsv ille: and Franc is St rong, Demopolis. 

House Judi ciar y: Jim Campbe ll, chairman , Anniston; 
Michae l Onderdonk, vice chairman, Chatom; Spencer Ba· 
chus. 'Birmingham: Mike Box, Sats uma: Charles Britnell, 
Russellville; Morris Brooks, Hunt sv ille: Ken Kvalheim, 
Mobile: Richard Laird, Roanoke; Beth Marie tta, Mobile; Nat 
Math us , Slocomb; Max Newman , Millport; Tim Nicholson. 
Jasper: Phil Pool, Moundville: and John Ta nner. Pelha m.a 
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Robert L. McCierley, Jr., director of the 
Alabama Low Institute. received his /JS. 
and ll.B. degre.esfrom the University of 
Alabama. In this regular colum11. Mr. 
McCurley will keep us updated 011 legisla­
tio11 of interest a11d importance lo A/a. 
bama al/on,eys. 

an nual meeting. As you all remember , the last convent ion 
held in Mobile was one of the nicest in recent times and the 
hospitality extended by t he members of t he Mobile Bar 
Association was without equa l. John Dona Id, of the Execu­
t ive Committ ee, is the liaison to the Mobile Young Lawyers 
for this event . 

The various Young Lawyers Section subcommitt ees 
which are responsib le for the different seminars are a lways 
anxious to have speakers on topics which are pertin ent lo 
and interes ting to the lawyers in attendance. Therefore, if 
you have a suggest ion for a seminar topic, please just drop 
me a short Jetter indicating the topic area and , if possible. a 
suggested speaker. In closing, just let me say t hat all of the 
various Young Lawyer alfi liates in Alabama are ju st as 
busy as your Execut ive Committee, and they are to be 
commended for the ir energy and fine projects . o 

ALABAMA ATTORNEYS MEMO 
John B. Coleman n. Publi$her 

Weekly digests of all decisions of Alabama AppeUate 
Courts and actions of the Alabama Legislature. 

SUBSCRIPTION RATES: 

Law Fi rms $ 138 - Sole P111ctlooe r $108 

P.O. Box 1117 Columbia. TN 38402 (6151388-1255 

EMPWYMENT ASSESSMENT SERVICES 
EXPERT WITNESS SERVICES 

EMPLOYABILITY 
EARNINGS IMPAIRMENT 
OCCUPATIONAL LOSS 
ECONOMIC LOSS 
RESIDUAL OCCUPATIONAL ACCESS 
VOCATIONAL IMPAIRMENT 
LABOR MARKET RESEARCH 
RESIDUAL EARNINGS CAPACITY 
LIFETIME EARNINGS EXPECTANCY 
PERSONNEL RESEARCH 

- for-

PERSONAL INJURY 
WORKER'S COMPENSATION 
EMOTIONAL TRAUMA 
MEDICAL IMPAIRMENT 
PHYSICAL DISABILITY 
PSYCHOLOGICAL DISABILllY 
MALPRACTICE 
DIVORCE SETTLEMENT 

EMPL OYMENT ASSESSMENT SERVI CES 
4025 PIEDMONT DRJVE 

HUNTSVI LLE, ALABAMA 3 5802 
20 5,883 -1780 or 883 -53 64 

}1111Uil,Y /984 



Committees Take Charge 

T he Alabama Staie Bar build­
ing has been buzzing with 
act ivity. Bar committees and 

task forces have been diligently work­
ing in Montgomery and at othe r meet· 
ing places across the state . carrying 
out the varied and numerous purposes 
for which they were created . Commit­
tees and task forces have been charged 
to help research and remedy concerns 
facing the legal profession in Alabama, 
to evaluate an d expand services to t he 
pub lic, to meet the needs of our associ­
at ion and the parti cular needs of its 
members, to deal with the concerns of 
t he courts and judicial syste m, an d yet 
more. Following is a brief synopsis of 
what some of these committees and 
task forces have set out to accomplish 
thus far: 

The Committ ee on th e Futur e 
of the Profe ss ion, chaired by Dr. 
Richard Thigpen. has recommended 
to the Board of Bar Commissioners 
that a demograph ic sur vey of the 
membership be conducted regular ly, 
and that the informat ion collected be 
d isseminated and u1ili1.ed. Chairman 
Ernest Potter and the members of the 
Ta sk Forc e to Evaluate the Law­
ye r Explo s ion have rev iewed data 
on Alabama law school app licatio ns, 
admissions. and graduates over the 
las t five years. Th e task force has also 
heard reports from the placement di· 
rectors of two Alabama law schools 
regarding the employment of new 
grad uates over the same five year pe­
riod. Informal polls of the local bar 
assoc iat ions to wh ich task force mem· 
bers belong are seeking opinio ns on 
theadequacyof aLtorneys' workloads. 
local supplies of lawyers, and plans 
for h iring new lawyers wit hin the 
next thr ee year s. Gordon Tanner, 
chairman of the Commiltee on Le­
gal Education and Admission to 
the Bar, has form ed subcommillees 
on law schools, in ternships, bar ad· 
mission rules , and a law professor· 

1'/w Alobo111t1 Lt1WJ'fr 

pract itioner excha nge program. The 
subcomm ittees are formu lat ing plans 
and recom mendat ions in antici1>ation 
of a January meeting of the committee 
as a whole. 

The Committee on Lawyer Pub ­
He Relations, Information and 
Media Relations, under the cha ir­
manship of Jim Harl , has set as its 
goals the establishment of a speakers 
bureau, improved dissemination of 
allorney -client brochures, media cov­
erage of Bar meetings, and improved 
relations with the Alabama Press and 
Broadcasters Associations. Wade Mor· 
lOn, Jr .. cha irman of the Ta sk Force 
to Evaluate t he Place of Lawyer 
Advertising and Sol icitation , has 
appointed subcommittees on the sta· 
tus of laws pertai ning to advertising 
and solicitation.correlat ion of Alabama 
ru les with the ABA's model code and 
rules of other states, liaison with other 
Bar commiu ees. and drafting of possi­
ble revisions of the Alabama Code of 
Professional Responsibility. Subcom· 
miuee reports have been received and 
recommendations are being formulated. 
The T ask Force to St udy Lawyer 

Politi cal Action Committees (PACJ 
has been divided into four subcommit· 
tees by its chairma n, Richard Gill. 
They are to address questions of the 
legality of state bar PAC's, the scope of 
permissible activities . the desirabi lity 
of an Alabama State Bar PAC, and 
possible organ ization, functioning and 
governa nce of such a committee. 

The Insuran ce Program s Com ­
mitt ee has evalua ted numerous plans 
over the last few month s. New major 
medical and professional liability pro 
grams have been recommended to the 
Board of Bar Commissioners and sub· 
seque ntly endorsed. It is the belief of 
the committee an d its chairman , J. 
Mason Davis. t hat these new programs 
will enhance coverage at competitive 
prices. 

Th e Alabama State Bar Foun­
dation Committee, chaired by Drew 
Redden. is st udying the Bar's need for 
a new tax exempt entit y to provide a 
mechanis m forusingdonations to fund 
such projects as teaching institutes, 
scholars hips, public service programs, 
and, possibly, a client security fund. A 
preliminary draf t of articles of incor· 

The Commiuee on the Futur e of the Profession met at the Univers ity of Ala­
bama Law Center in November. Pictured (L to R} are Bill Howell, David Cau­
then , Billy Cook, Rkhard Thig()en ,JackDrake, Penn y Parker (Career Planning 
and Plac ement Director of the University of Alabama Law School), Harold 
Speake and Jin1 Kierce. 
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poration has been circulated to the 
members of the commillce an d refine­
ments of it were made at the commit­
tee's December 9 meeting. The estab­
lishment of a client secur ity fund has 
been recommended to the Board of Bar 
Commissione rs by the tas k force ap­
pointed to study t he maller. The Board 
has approved the concept and autho­
rized t he T as k For ce on a Cli en t 
Sec m·ity Fun d fo r th e Alaba m a 
S t a te B ar to draft proposed legisla­
tion to be reviewed at the Board 's 
January 20th meeti ng. ChairmanJa mes 
S. Ward and tas k force members have 
also drafted proposed ru les for such a 
fund and are in t he process of fina liz· 
ing the m. 

Confidentia l assis tance will be avail· 
able to Alabama atto rneys struggling 
with alcohol and other drugs if t he 
funding can be made available. Lmple­
mentation of a telephone "hotline" 
program for informat ion and referral 
has been recommended to the Board of 
Bar Commissioners by cha irman Val 
McGee and the Ta s k Force on La w­
ye r Alcohol and Dn,g Ab us e. Th e 
Board approved t he concept and for­
warded the quest ion of funding to the 
Finance Committee. Additionally, the 
task force is working with the Editor­
ial Board of The A lab(lma u,wyer to 
develop an issue of the journal focused 
on the problem. Th e T as k For ce on 
Dis ciplinar y Fun ctions, cha ired by 
Harr y Gamble .Jr .. has met and formu ­
lated an interim report to the Presi­
dent. Among ils recommendat ions is 
the formation of a permane nt standing 
committee lo cons ider changes in the 
Code of Professional Respons ibility and 
lhe Rules of Disciplinary Enforcement. 
It has also recommended that cons id­
eration be given to the es tablishme nt 
of a state-wide fee arb itration sys tem, 
expansion of the disc iplinary 1>anels Lo 
include lawyers other tha n Bar Com­
miss ioners, and allent ion to the near 
fifty percent increase in caseload for 
the Center for Professional Responsi­
bility over the last two years wit hout a 
concomitant increase in staff. 

Th e Ta sk Force on Lega l Se rv i­
ces to th e Po or , chaired by Hollis 
Geer, has developed a procedure for 
selecting the Bar's e ight represen ta­
tives to the Board of t he Legal Services 
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Corporat ion of Alabama. T he Board of 
Bar Commissioners has ap 1>roved I he 
procedure and potentia l ap plicants for 
the positions will find application in­
format ion elsewhere in th is issue. 
Chairma n John C. Watki ns has ap· 
pointed two subg roups of the Commit· 
lee on Correct ional lnslit ul ions and 
Procedures. T he s ubcomm iuee on 
Sente ncing and Procedures is study ing 
the issue of finality of sen tences in 
Capital cases, inmate litigation, and 
sentencing policies. The sub-com millee 
on Offender Tr eatment and Assistance 
is reviewing alte rnatives to incarcera­
t ion, legal serv ices and counseling 
needs of inmate fa milies, and the 
possible role of the Alabama S tate 
Bar in the successfu l re-entry of in­
mates into society . In relat ion to t he 
latter topic, the committee recent ly 
me1 wit h David Rothenberg, Pres ident 
of t he Fort une Society, an inmate-self 
help organization. Mr. Rothenberg 
stressed that society has an obligation 
to see tha t convicted criminals do not 
become more antisoc ial. i.e. more adept 
crimi nals, as a result of incarceration. 
Th e Indi gent De fense Committ ee, 
chaired by Dennis Balskc, is studying 
a proposal by t he State Comptroller to 
utilir.e part of t he Fair T rial Tax Fund 
to offset the cost of admi niste ring the 
Fund. Other concerns include the for-

Th e Honorabl e Thoma s S. Lawso n. 
Sr., r·elir ed jus tice of the Supre me 
Court of Alaban1a, discusses objec~ 
lives of the Task Force on Ju dicial 
Eva luation, Election and Selection at 
their first n1eetin g in A ugust. Justice 
La,vson serves as chairtnan of the 
l ask ro,·ce. 

mulat ion of guidelines for attorneys 
ha ndling indigent defense cases. un i­
form vouchers . and stan dards for ap­
proval of expenses. Under the leader­
ship of Larr y Childs. t he Ta s k Fo rce 
on Citiz e nship Edu cati on is consid­
ering projects on youth educat ion, post· 
high school educat ion, and media rela· 
Lions. 

Th e Committ ee on Famil y Law 
is well on the way to es tablish ing an 
Alabama State Bar section of the same 
name. Proposed by-laws have been 
adopted and chairman Sam Rumore 
has appointed subcommitt ees for pro· 
posed legislat ion . a committee report 
for The Alabama l.owyer. and a pro­
gram for the 1984 Annual Meeting of 
the State Bar. P rospect ive chart er 
members are 1>resently being recru it­
ed . Th e Ba nkru pt cy Law Com ­
mitt ee, chaired by Richard Carm ody, 
is working to estab lish an Alabama 
Sta te Bar sect ion on ban kruptcy and 
commercia l law. Prospective chart er 
members have been recruited, a con­
vent ion program is being planned, and 
at least one scholarly ar ticle will be 
contributed to The Alalx,ma lawyer in 
the near future. 

Mee tin g Unju s t Crit icis m of 
Be nch and Court s is t he concern of a 
commilleech aired by Patric k Richard­
son. Informat ion gat hering sessions 
have been conducted with the tria l 
judges of Jefferson and Mobile counties 
as well as with the slate's appellate 
judges. It is ant icipated that every 
judge in Alabama will be given the 01>· 
portunity for input by way of a confi­
dentia l questio nna ire. Cha ir ma n 
T homas S. Lawson has divided the 
Ta s k For ce on Judicial Eva luation , 
Elect ion and Se lect ion into t wos ub­
committ ees. Ralph Knowles chairs a 
group that is considering possible mod­
ificat ions of Alabam a's system of elect­
ing judges. Gene Tomlin ·ssubco mmit­
tee is stud ying methods of evaluati ng 
judicial performance. T he Fe der al 
Ba nkrupt cy Court s Liai son Com ­
mit tee, chaired by George Finkbohner. 
ise ndeavoringto meet with each judge 
on the bankrup tcy bench in Alabama 
to gat her informa tion on how the com­
mittee might help both the bench and 
the bar . Among t he ma ny areas of in­
terest and concern for the Fe der al 
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Judic iary Liai son Committee are 
the differences between the local rules 
of the various dist rict cour ts of the 
s1a1e. the lack of uniformit y in admis· 
sion procedures for lawyers who prac· 
Lice before dist rict court s, t he need for 
a procedure to handle conflicts between 
federal and state tri al dockets . and the 
need for more seminar s on federal 
pract ice. Thi s committ ee is chaired by 
Bill Clark . 

Charles Adair. chairm an of the 
Committ ee on Programs, P r iori. 
lie s and Long- Rang e Planning, has 
ass igned each committee member the 
task of reviewing the work of three 
committees and task forces of the bar. 
Each member is to report to the com· 
mittee as a whole prior to the midyear 
meeting of the bar. By evaluati ng the 
work of these committees and task 
forces. this com mi nee will serve as an 
agency to coordinate the slate bar's ac· 
tivities, work with the Finance Com· 
mittee to determine t he financia l re­
sources ava ilable to fund the recom· 
mended programs . and develop a long 
rang e plan for the operation of the Ala· 
bama State Bar in the years to come.a 
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Suspension 

Walter L. Davi s, of Mobile. was suspended rrom 
lhe praclice of law for a period of six months, effective 
December 19.1983, for having violated OR J-102(A)(4). 
DR 1-102(A)(6). DR 6-IOl(A), DR 7-lOl(A) (1). and OR 
7-10l(A)(2}, by having accepted a fee from a client in an 
adoption matLer bul then having both failed to take the 
action legally necessary to accomplish the adoption and 
having failed lo refund the legal fee LO the client. 

Public Censure 

On December 2, 19&3, Selma auorney Bru ce Carver 
Boynton was publicly censured by the Disciplinary 
Board of the Alabama State Bar for several violations of 
the Code of Professional Responsibility arising from his 
representat ion of several Selma residents in an em­
ployment discriminat ion aclion. The Disciplinary Board 
found that Mr. Boynton had violated Disciplinary Rule 
5-106(A} which prohibits a lawyer. who represents two 
or more clients, from making an aggregate settlement of 
the claims of or against his clients unless each client 
has been advised of the extent and nature of all claims 
involved in the proposed settlement, the total amount of 
the settlement, the participation of each person in the 
sett lement , and has agreed to the sett lement based 
upon being furnished all relevant information. The 
Board found that Mr. Boynton withheld deta iled in for· 
mat ion from his clients and encouraged individual set· 
llements among his clients without each client being 
aware of the participation of the other clients in the 
total settlement. The Board also found that Mr. Boyn· 
ton had furnished misleading information to the Office 
of the General Counsel during the investigation into 
th is matter and that he had been abrasive and unpro· 
fessional in his dealings with his clients , with these 
actions constitut ing violations of Disciplinary Rules 
l -102(AX4), l·l 02(AX5) and 1-102(A)(6) of the Code of 
Professional Resp0nsibilit)' . 

Privat e Reprimand s 

On December 2, 1983, private reprimands were given 
before the Board of Bar Commissioners for the follow­
ing viol at ions: 

• A lawyer was privately reprimanded for having 
violated DR l-102(AX4) by having given inconsist· 
em testimony, first. at a court hearing and, se­
cond.al a hearing before the Disciplinary Board as 
Lo the same issue of fact and thus gave false tes· 
t imony berore the court, or in the alternative gave 
false testimoAy before the Disciplinary Board. 

• A lawyer was privately reprimanded for violation 
of Disciplinary Rules 6-IOl(A) and 7-lOl(AXl) for 
failing to file a garnishment for a client and for 
holding court costs paid Lo lhe attorney for the 
filing or the garnishment for several months. T he 
lawyer was also reprimanded for refusing reason· 
able requests by the client forinformation regard· 
ingt hecasean d for refusing to communicate with 
the client in a reasonable fashion. 

• A lawyer was privately reprimanded for having 
violated DR 2-l 1 l(BX2) by having failed to with· 
draw from a real est.ate breach of warran ty case 
even though the client "requested that the litiga­
tion be dropped" after fire destroyed the subject 
property, and by having ultimately collecled a 
substantial fee from the fire insurance proceed.s 
that were paid to the client. 

• A lawyer was privately reprimanded for having 
violated DR l-102(A)(6), prohibiting conduct that 
adversely reflects on fitness to practice law. by 
having £alsely told opposing counsel in a divorce 
case that the proceeds from the sale of the parties' 
home were not sufficient to pay off a debt that Lhe 
husband owed to the wife's father. 

Reinstatement 

Mayer William Perloff was reinstated as an atlor· 
ney authorized top raclice law in thecounso f Alabama 
by a panel of the Disciplinary Board of the Alabama 
State Bar effective December 2. 1983. 

Tran sfer red to Disa bili ty Ina ct ive 

Micha el S. Sheie1·, of Birmingham, was trans­
ferred to disability inactive stat us by order of the Disci­
plinary Board, dated October 28, 1983, based upon a 
finding that he was incapacitated from continuing to 
practice law by reason of mental infirmity or illness. 
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General Counsel Opinions 
W illi am H. Morr ow, Jr. 

Q UESTION: 
"When a lawyer is precluded from accept ing employment 

or must wit hdraw from emp loyment because he knows or 
learns or it is obvious tha t heor a lawyer in his firm ought to 
be called as a witness. may the lawyer or a member of h is 
rirm sita t the counse l tab le with the new lawyers an d ass ist 
him in the t rial or the case so long as there is no forma l 
part icipation such as exam ination of witnesses, argum ents 
to the court or jur y, etc.>" 

~ SWER: 
A lawyer or a member or his law firm who is to be a 

witness in a trial may not sit at counsel table with t he new 
lawyer and ass ist him in the trial or t he case even t hough 
there is no formal part icipa tion such as exam inat ion of 
witnesses , argum ents to the court or jur y. etc . since DR 
5·102(A) provides that such lawyer "shall withdraw rrom 
the conduct or t he trial" and "sha ll not cont inue representa· 
tion in the tria l, .. . ", and the reasons set forth in the Ethica l 
Conside ration s and Disciplinary Rules apply whether or 
not the law yer participates in examini ng witnesses, pre· 
sents argume nts to the court or j ury. etc. 

DISCUSSION: 
Ethical Considerat ion 5-9 provides: 

"Occasio nally a lawyer is ca lled upon to decide 
in a particular case ,vhether he\vill bea Y.•itness 
or an advocate. If a lawye r is both counsel and 
witn ess, he becomes more easily impeachable 
for interest and thus may be a less effect i,•e 
witness. Conversely. the opposing counsel may 
be handica pped in cha llenging the credib ility of 
the lawyer when the lawyer also appears as an 
advocate in th e case. An advocate who becomes 
a witness is in th e unseemly an d ineffective 
posit ion of argu ing his own credi bility. Th e 
roles of an advocate and of a witne ss are incon, 
sisten t: the funct ion of an advocate is to ad· 
vanccor argue the cause of another. while that 
of a \Vitncss is to stale facts objectively." 

Eth ical Consideratio n 5· 10 provides: 

"Problcn1s incident to the Ja,vyer-,vitness rela· 
t ionsh ip arise at different stages: they relate 
either to whethe r a lawyer should accept em­
ployment or should withdraw from employ­
ment. Regardless of when the problem ar ises, 
his decision is to be governed by the same basic 
conside ra tions. It is not object ionable for a Jaw-
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yer who is a potential wit ness to bean advocate 
if it is unl ikely that he will beca lled as a witness 
because his testimony will relate only to an 
uncontes ted issue. In the exceptional si tuation 
where it will be man ifest ly unfair to the client 
for the lawyer to refuse employment or to with· 
d raw whe n he will likely be a witness on a 
contested issue, he may serve as advocate even 
though he may be a witness. In making such 
decis ions , he should deter mine the personal or 
fina ncial sacrifice of the clien t tha t may resu lt 
from his refusal of employmen t or withdrawal 
therefrom , th e mater iality of his testimony. and 
the effective ness of his representa tion in view of 
h is personal involvement. In weighing these 
factors . it should be clear tha t refusa l or with· 
d rawal will impose an unreaso nable hardship 
upon the client before the lawye r accepts or 
cont inues the emploi•mcnt. Where the quest ion 
arises, doubts sho uld be resolved in favor of the 
lawyer testi fying and against his becoming or 
cont inuing as an advocate." 

Disciplinary Rule 5-lOl(B) provides: 

"A lawye r shall not accept em ployment in con­
tem plated or pending litigat ion if he knows or it 
is obvious that heor a lawyer in his firm ough t 
to be ca lled as a w itness. except tha t he may 
undertake the em ployment and he or a lawye r 
in his firm may testi fy: 

(I) If the test imony will relate solely to an 
uncontested matter . 

(2) If the test imony will re late solely to a 
malle r of formal ity and there is no reason to 
believe tha t substanti al evidence will be offered 
in opposition to the test imony. 

(3) If the tes t imony will relat e solely 10 the 
nature and value of legal serv ices rendered in 
the case by the lawyer or h is fir m 10 th e client. 

(4) As lo any mailer, if refusal would work a 
substant ial hards hip on the client because of 
the dist inctive value of the lawyer or h is fir m as 
counsel in the particular case." 

Disciplinary Rule 5· 102(A) provides: 

" If, after underta king employment in contem­
plated or pending litigation, a lawyer learns or it 
is obvious that he or a la\vycr in his firm oughl 
to be ca lled as a witness on behalf of h is client, 
he shall with draw from /he cmrducl of /he /rial 
and his firm. if any. sha ll not co11/i11uc re/)resen· 
lalio11 irr the trial, except that he may continu e 
the representat ion an d heora lawyer in his firm 
may test ify in the circumsta nces enum erated in 
DR 5-JOl(BXI) th rough (4)."' (emphasis added) 
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Although our research reveals no opinions of courts or 
ethics commitlees dealing with the precise quest ion which 
you pose, we reach the foregoing conclusion for at least two 
reasons. First , the language of DR 5-102(A). namely," .. . 
shall withdraw from the conducl of the trial . .. "a nd" . . . 
shall not continue representat ion in the trial, ... " is quite 
comprehensive and would appear tobecontro lling. Second. 
the reasons for the ru le as set forth in EC 5-9 would appear 
to apply in the instan t case. (1) An attorney-witness who 
part icipates in the case would become more easily impeach· 
able for interest. (2) the opposing counsel would be handi­
capped in challenging the credibility of a lawyer who partic­
ipates in the trial of the case and (3) tr ial counsel would be 
placed in the unseemly and ineffective position of arguing 
the credibility of his co-counsel. 

Q UESTION: 
"Can house counsel for an insurance carrier ethically and 

legally accept sa laries. employee benefits, payment of all 
office overhead and render for the carrier exclusive legal 
services that involve in-court representation of its insureds 
in the same fashion and to thesa meextem as if lhecasewas 
referred to and handled by private, independent counsel?" 

ANSWER: 

House counsel as described in your request for opinion 
may ethically render for the insurance carrie r exclusive 
legal services that involve in-court representations of the 
carrier's insureds in the same fashion and to the same 
extent as if the case were referred to and handled by 1>rivate, 
independent counsel. if extreme caution is exercised to ad­
vise the insured and take the necessary steps to protect the 
interests of the insured when conflicts of interests. or po­
tential conflicts of interests between the insured and the 
insurer arise. 

DISCUSSION: 
Pertinent provisions of the Code of Professional Respon­

sibility of the Alabama State Bar are the following: 

52 

Ethical Consideration 5-17 provides: 

"EC 5-17 Typically recurring situat ions in­
volving potentially differing interests are those 
in which a lawyer is asked to represent co•defen· 
dants in a criminal case. co-plaintiffs in a per· 
sonal injury case. an insured and his insurer, 
and beneficiaries of the estate of a decedent. 
Whether a lawyer can fairly and adequately 
protect the interests of multiple clients in these 
and similar situations depends upon an analy­
sis of each case. In certain circumstances. there 
may exist little chance of the judl,'ll1ent of the 

lawyer being adversely affected by the slight 
possibility that the interests will become actu· 
ally differing in other circumstances. thechanc:e 
of ad,•erse effect upon this judgment is not 
unlikely." 

Ethical Consideration 5-22 provides: 

"EC 5·22 Economic. political. or social pres· 
sures by third persons are less likely 10 impinge 
upon the independent judgmer11 of a lawyer in a 
mauer in which he is compensated directly by 
his client and his professional work is exclu­
sively with his client. On the other hand. if a 
lawyer is compensated from a source other than 
his client. he may feel a sense of responsibility 
to someone other than this client." 

Disciplinary Rule 5-105(A). (B), and (C) provides: 

"DR 5-105 Refusing to Accept or Continue 
Employment if the Interests of Another Client 
May Impair the Independent Professionaljudg ­
menl of the Lawyer. 

(A) A lawyer shall decline proffered employ· 
ment if the exercise of his independent profes­
sional judgment in behall of a client will beor is 
likely to be adversely affected by the acceptance 
of the proffered employment, or if it would be 
likely to involve him in representing differing 
interests. except lo the extent permiued under 
DR 5-105(C). 
(B) A lawyer shall not continue multiple em· 
ployment if the exercise of his independent pro­
fessional judgment in behalf of a client will be or 
is likely 10 be adversely affected by his represen­
tation of anotherclient,or ii it would be likely 10 
involve him in represenlingdiffering interests, 
except pcrmiued under DR 5-105(C). 
(C) In the situations covered by OR 5· 105(/\) 
and (B),a lawyer may represent multiple clients 
if he reasonably determines that he can ade­
quately represent the interest of each and if 
each consents to the representation alter full 
disclosure of the po:;_sible effect of such re1>re­
senta1ion on the exercise of his independent 
professional judgment on behalf ol each." 

Our research reveals no opinions of courts of last resort 
hold that the practice you describe in your request for 
opinion is unethical. 

The case of lu Re Proposed Addilio11 lo /he Addilionol 
Rules Govem i11g /he Co11ducl of Allomeys i11 Florida (Fla. 
1969). 220 So. 2d 6 is significant. The Florida Bar proposed 
the following rule: 

"A11 allorncy en,p/oyed ;,, a 111as/er se1·va11J or 
emf)loyer-emf)loyee relationship by a lay agency, 
such a.< a bank, savings and loan association, 
crust compc1.ny or insurer. shall 110/ render in /he 
scope of his employme11/ /egal services 011 belwlf 11/ 

or in the 11a1ueo/ cuslomers. patrons or insureds 
of the lay agency unless it shall clearly appear 
that I he sole financial interest and risk involved 
is that of the lay agency." (emphasis added) 

In the opinion the Supreme Court of Florida sta ted: 

"The problem occurs when a conflict develops 
bet,veen insurer and insured. such as \Vhen a 
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claim exceeds policy coverage or when a com­
promise seulemenl is in the making. In such 
situations the llar insists that the best interests 
of an insured require theserviceof independent 
counsel. They claim that the compulsive eco­
nomic pressure of retaining ones full time 
means or Jivelih"od precludes the possibility 
thal a la\vvc r under such circumstances can 
give unadtilt cra ted devotion to di\lergcnL in· 
interests. 

The rule. as suggested. seems to emphasize the 
employcr•cmployee relationship as l he element 
which would distinguish the lawyer's respon­
sibility w one of two clients whose interests 
mighl developconflicts. It appears to us that the 
ethical problem might well arise regardless or 
the nature of the employment relationship be­
tween the lay agency and Lhe lawyer. That is Lo 
say. in resolving an ethical conflict between a 
lay agency and one of its customers it wou Id not 
be material whether the lawyer is employed as 
the auorney for the lay agency on a full-time 
master-servant basis. or merely on an isolated 
attorney-client basis. The ultimate problem is 
the same. There may come a time when Lhe 
la,vyer n,ust decide \\•hich of 1,vo 'ma sters ' he 
will continue tO serve because the presence of a 
conflict makes it ethically impossible to serve 
both. Consequently, the proposed rule does nol 
completely solve the problem which the Bar 
seeks to remedy. IL merelydiscriminatesagainst 
a class wi1h no reasonable basis lo,· the distinc­
t ion. 

We understand, or course, that there isa differ­
ence bc1,vcen lay agency and la,vycr inter se 
when the employment is full time and salaried 
as contrasted to a particular case. special lee 
arrangement. The point we make merely is Lhat 
when a ~'Onflict does arise the ethical decision 
whicl, the lawyer faces is Lhe same in both 
relationships - ii he is employed Lo represent 
two clients. Me simply cannot serve two mas­
ters in either sit ua tion. 

There is, of course. in addition the obligation or 
the insura nce contra ct ,vhich delineates the 
rights and dulies of insurer and insured be· 
tween themselves. When their interestscollide, 
the lawyer. regardless or the ((uantum or his 
employment. must make the ethical decision. 

The moral considerations shoul<l no( Ix, exploit­
ed as to develop a double standard of ethics for 
salaried and non-salaried l:1wyers." 

In the Opinion Number 282. dated May 27, 1950. the 
American Bar Association Committee on Professional Ethics 
addressed itself to several quest ionsappropo to this opinion. 
Th eABA Committee first addressed the question of whether 
an insurance company could employ exclusively, upon a 
salaried basis, an attorney LO defend lawsu its against as­
sureds on behalf of the insurance company. within the 
limits of the policy, without making any charge to the 
assured. and without acquiring Lhe request or approval of 
the assured. The committee answered this question alfir­
matively. The committee noted the commonality or interest 
between the insured and the insurance company in law-
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suits which involve claims which arecomplelelycovered by 
the insurance policy. It further noted that the insurance 
contract expressly required the insurance company to de­
rend such actions and it noted that the consent and approval 
of the insured were implicit ly consumed in this contract as 
well. 

In answer to related inquiries. the ABA Committee also 
opined that a lawyer, employed on a salaried basis by an 
insurance com1>any, may s imult1tneously 1>rosecute the 
company's subrogation claims agains t a third party and the 
claim recoverable by the insured under a deductible policy. 
T he committee added that any fees paid by the insured for 
such representation should be made directly to the lawyer 
and not the insura nce company. In reaching these opinions 
the ABA Committee specifically considered Canons 6, 27, 
:J4, 35. and 47 of the Code of Professional Responsibilil)•. 

See also Opinion 109(fune !0, 1969). New York State Bar 
Associat ion Professional Ethics Committee and Dotunillg u. 
l11sura11ce Compa11y of Nor/It Americt, (Ct. App. Ohio. 8th 
District. November 16. 1973) case number 32527. 

In summary. there is nothing unethical in the arrange­
ment wl1ich you propose in your request for opinion. Al· 
though in theory counsel employed by an insurer on a fee 
basis and counsel employed by an insurer on a salary basis 
are subject to the identical provisions of the Code of Profes, 
sional Responsibility and should take the necessar y ste ps to 
protect the interests of an insured when a conflict of inter· 
est bet ween insured and insurer arises. because of the int i­
mate relationshi1> between house counsel and the insurer 
special vigilance should be exercised in this regard. D 

NEW! 
MAJOR 

MEDICAL INSURANCE 
MADE AVA ILAB LE TO MEMB ERS 

BY 

THE ALABAMA STATE BAR 
• $1 Million Limit 

• $1000 Stop-Loss 

• No Coordin ation of Benefits 

• Optional Maternity 

COMPARE THESE OUTSTANDING 
BENEFITS AND FAVORABLE RA TES 

CONTACT; 

INSURANCE SPECIALISTS , INC. 
1718CITY FEDERA L BUILDING 

BIRMINGHAM. ALABAMA 35203 

Phone Toll·Free: 1 •800/2 41 ·n 53 



May it please the Courts. 

Opening of Court Ceremony 
Appellate Courts of Alabama 

October 3, 1983 
Memorial Addre ss 

As Delivered by /he Honorable William 8. Hai,-s/011. Jr. 
Presidenl of /he Alabama $/ale Bar, 1983·84 

Since the last annual meeting of the Supreme Court and the courts of appeal of this state. forty-six of our brothers have 
been summoned to join our creator in a life so wondrous. so glorious. lhat it defies the limits of our imag:ination. Mr. Chief 
Justice. Presiding Judge Wright, PresidingJudge Bowen. Madame Clerk, Honored Guests: 

A s we sta nd on the threshold of another year, it is well that we pause -wi th bowed head and grateful heart-to honor 
that of our heritage that is inculcated in the lives and deeds of these our brothers of the bench and bar who have 

concluded their work on this sphere. This hallowed moment is a privilege in which we reflect on those lives, so dear and 
important to our own, mindful that such reflection can do no less than contribute to a better morrow for each of us. 

What we do here, what we are and what we think is largely the product of that which has gone before. That which we 
call heritage is the accumulated total of the affairs of mankind in its attempt to live together and just ify its existence. As 
lawyers and judges our profession plays a dominant role in the creat ion of this heritage. 

And not by eastern windows only 
When daylight comes 
Comes in the light, 
In from the sun climbs slow 
Ho,v slo\1.11}' 
But westward look. the land is bright. 

T here is a small gravestone in England that was erected after one of the devastating air raids of World War IL On that 
stone there is carved the words, "T here is not enough darkness in all the world to put out the light of one small candle .. . " 

Mr. Chief Justice, the light cast by those of our profession who left these man•made halls this past year will illuminate 
our footsteps for years yet unmeasured. As the eye goes down the names of thosegiantsof the law, the mind is amazed with 
the magnitude of their contributions. 

In the words of Sam W. Pi1>es, in a memorial address given here seven years to the month before his death. "Alabama is 
blessed in so many ways but no way more abundantly than in the characte r and ability of her judiciary and of her bar." It 
was true then. it is true now. 

T hese were the builders of our society. The t hingso f our world that have value and excellence are the product of a very 
few people at best. A few candles out of the billions of human beings that have walked this earth. The lives honored this 
morning, lo a man, represent those volunteers who were determined that excellence would not perish from this earth. 
These were men, who took our system of justice as they found it - worked it, loved it, improved it, through the tr ials and 
tribulations that our society has been heir to-and delivered it to us. They, and the few like them. are the salvation of our 
democracy. 

Though the weave of each of these lives turned out different. each contained that common thread represented by a love 
for the law. They each worshipped at this altar of law in a manner recalled in the words of Abraham Lincoln: 

Let this reverence for law be taught in schools 
and wrillen in almanacs - let it be preached 
rrom the pulpit. proclaimed in legislacive halls, 
and enrorced in courts of Justice - ai1d in short 
let il become the political religion of the nation. 

They expressed their devotion to this North Star in many different ways. They each expressed in their own language, 
their lives, their fortunes and their sacred honor, a dedication to a better society and a better tomorrow. 

Some found their place in the daily 1>ractice of law, giving generously of their precious hours and of their talents to the 
cause of others. As doctors of society they ministered to their patients in the way they knew best. They, with their brothers 
and sisters on the bench, sought to find the trut h of the conditions which caused the illness in order that those conditions 
could be corrected. 

Some found their calling in the courts as great and good judges. loyal tot he tr ust imposed in them and faithful to the God 
who gave them the strength of !heir convictions. Some used their legal train ing in the cause of productivity and employed 
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lheir talents in business and industry. Some fulfilled their obligation to our society by ta king a place m our government. 
Each, in his own way, has made a valuab le contribution lo t he legal pro(ession and our world. Each is ensh rined in the 

hearts of those they served. I can think of no more appropriate tribute to these outstan ding lives than the one which was 
said of another great Southerner . Henry W. Grady: 

I have seen the light that gleamed at midnight 
from the headlight of some giant locomotive 
rushing onward through the darkness, heedless 
of opposition, fearless of danger- and I 
thought it was grand. 

I have seen the light come over the eastern 
hills in glory. driving the lazy darkness 
like mist before a seaborne gale until leaf 
and tree and blade of grass glistened and 
gliltercd in the myriad diamonds of the 
morning"s ray - and I thought it was grand. 

I have seen the light that leaped and Oashed 
at midnight athwart the storm-swept sky, mid 
coyotic clouds and howling winds °Lil clouds 
and darkness in the shadow-haumcd earth 
flashed into noon day splendor - and I knew 
it was grand. 

But the grandest thing, next to the radiance 
that flows from the Almighty's throne, is the 
light of a noble and beautiful life wrapping 
itself in benediction round the destinies of 
men and finding its home al last in the blessed 
bosom or the everlasting God. 

That man is great who has the strength to serve, 
the patience to suffer, and who, seeking not to 
conquer the world, masters himself and devotes 
his life in unselfish service to his fellow man. 

Four of t hese noble men were predecessors in the office I now hold. Two of the four served our Supreme Court as special 
justices. I think it is symbolic tha t t he leadership of the bar and the keystone of our j udiciary be fused together in one soul 
-symbolic of t he dual aspect of our profession out of which truth,justiceand mercy become a living element of our society. 
Bolh lawyer and judge spend the better parl oflife for the benefit of others. Hand in hand as brothers in a common purpose. 
their deslinies meel at the ir terreslrial conclusion. 

As we look back on the life lived by these whosecapacity, labors and persevera nce was a valued and good experience that 
will abide through eternit y, we are mindful of lhe words of Isaiah: "Hearken unto me you who would pursue deliverance, 
you who seek the Lord; look to t he rock from whence you are hewn. and the pit from which you are digged." That which 
they have agonized and struggled and sought after for good. abides as assuredly as the rea lity of God. 

For while the tide waves, vainly breaking, 
Seen here no painful inch to gain. 
Far back through creeks and inlels making, 
Come silent, nooding in, the main. 

This year t he list of t hose to whose memory we dedicate this sacred hour seems longer than ever before. Perhaps it is 
because so many of these persona lities makeupthat circle that I am proud to call my friends.And as I pour overt he list one 
by one. the words of lhe poet come to mind. Words that might have been said as to each name on this list. 

When I go forth upon the great adventure. Whatever he had, he'd gladly give or lend. 
And those who knew me speak of me as "dead," His life touched mine and I am made the be11er." 
"Twill be full recompense for all life's trials. Dear friends, if all these things you may well say. 
Lf in my memory then it should be said: The grave for me will be no prison feller. 
"He did his best in every field of labor. My soul shall quick go singing on the way. 
He was a steadfast. faithful friend. 
He was a kind and sympathetic neighbor. 

As Emerson put it - a person's life is a progress and not a statio n. 
Life is a continua l experience of the new. We look at life as a trave ler looking toward the west, viewing before us the arc of 

thehori1,0n. As we move, the horizon moves.shrouded in mystery, an undiscovered country. We cannot know into what we 
move, but we can have faith lhat there is a guiding sp irit that goes with us. The supreme moments of life come when we 
cannot know,cannol understand, but still must march on; we can only trust the leading of a good and faithful companion 
who will be with us all this journey th rough. 

Each generation of lawyers is indebted to the one who precedes it, those who ventured in this faith and trust. Each of us 
is the recipient of the benefil of learn ing, dedication, zeal and sta ndard of professional responsibility that our deceased 
brethren have contributed to our syste m of justice . These memories we honor here made their contrib ution to our 
profession, and we are gratefu l and appreciative of their stewa rdsh ip of the law. We are saddened that t hey are no longer 
physically in our midsts, but we are pr ivileged to have known them and have shared their comradeship over the years. 

Tilt. Aloba,110 l.nwyrr 

There is no death! The stars go down. 
To rise upon some other shore, 
And bright in heaven's jeweled crown, 

they shine forever more! 

There is no death! The leaves may fall. 
the flowers may fade and pass away: 

They only wait, through wintry hours, 
the coming or the May. 
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LIST OF DECEASED ATTORNEYS AND J UDGES 
October 1, 1982-September 30, 1983 

Albriuon. Roben 8 ..... .. . ... .. ........ ..... Andalusia 
Albritton. William H . ... ... ......... ... ... ... Andalusia 
Applebaum. Keh-ie ......... .. .. .. ... ........ Miami. FL 
Barron, Bishop N . ...... ..... .............. Momgomery 
Belcher. William Richard .. ... .. ... ... .... .. Phenix City 
Booker. John William. Sr .... . .... .. ... .... . Birmingham 
Chappell. Billy Frank . . ... .. .. .. . .. . . .... .... Huntsville 
Cleveland. Crady Carland. Jr .. . ... . . ........... Eufaula 
Copeland. Albert Whiting ..... . ... .. .. .... Montgomery 
Dortch, William Brice . .... .. . .. . .. .. . ... . ..... Gadsden 
Feibelman. Herbert P., Jr ............... . .... . .... Mobile 
Foshee. John Alwyn ............... . ....... Montgomery 
Foster, John Strickland . ..... . .... . . .... .. . Birmingham 
Giles. Robert Clinton. Jr . . ........ ..... Mountain Brook 
Gordon. Robert Scott . ... .. .. .... ... ... ... . Birmingham 
Grant. George M ... ... .. ... .......... . Washington, D.C. 
Hare. Francis H .. . ... . . .. .. . ..... ..... . . . . Birmingham 
Hock lander. Joseph Monroe . . .... .. ... ... .. ... ... Mobile 
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Lee, Micke_y Martin .. . .... . ......... . ....... Huntsville 
Love. Joel Moore . . ... . .... .. . .. .. ... .. ..... . . .. Sheffield 
Maxwell. Albert R., Jr .. ... .. ... ... .... .... Elberton, GA 
Mclendon, Clyde Patterson .. . . .. . .. • .. . .. Montgomery 
Miller, George Oliver. Jr . . .. ... . .... . ...... Montgomery 

Three Alabama and Federal Tr ial Pract ice Form 
Books Availa ble for Immediate Shipment .. . 

0 ALABAMA AND FEDERAL MOTION 
FORMS 

0 ALABAMA AND FEDERAL ORDER AND 
JUDGMENT FORMS 

0 ALABAMA AND FEDERAL COMPLAINT 
FORMS 

Part of a series of tr ial practice form books by 
Robert Sellers Smith and Joan McIntyre . 

The price of each of these books is $49.95 plus 
postage and handling. 

MAD ISON PUBLISHING COMPA NY, INC. 
223 EAST SIDE SQUARE 

HUNTSVILLE, ALABAMA 35801 
(205) 533-5040 

Morton, Wade Hampton .... . .... . ....... . . Birmingham 
Nichols, George W .. Jr ........ .... . ..... .... Tuscaloosa 
Nicol, Frederick Walter .... . ........... .. ... Tuscaloosa 
Noel.James Barney.Jr. ..... . .............. Birmingham 
O'Rear, William Gunter .... .. ... .. ..... .. . Montgomery 
Parker, Thomas F.,Jr .. .........• . , . . ... , .. Montgomery 
Pipes. Sam Wesley, m ..... ...... ...... .......... Mobile 
Pius . William McLean ... . . ...... . .... .... . ... .. Selma 
Redden, Arthur Drew ...... . . ... . .. ......... . Tallassee 
Rives. Richard Taylor ........ .. .. ... .. .... Montgomery 
Ross, Carl Ira, Sr ... . .. ... ... ... .. , .. .... .. ... Bessemer 
Smith, John Alexander. Jr ....................... Fayette 
Smith. Larry Eugene .... . .... . . ..... .. ... Arlington, VA 
Sparks. F. Guy. Jr .. . ........... .. . . . .. ....... Anniston 
Spinks. Glen Edd ... .. .. . . . .......... .. ... .. ... Tarrant 
Stahmer, Harry Joseph, Jr . .... .. .... .. .... Birmingham 
Stapp.Jerry Lee ..... . , .. .. ........... . .. .... Huntsville 
Strong, Dan C . . .... . ...................... Birmingham 
Thomason. Charles T . . .. ............ . ... . , .. Anniston 
Tidwell. Ira F .. . .. . . . ..................... . ... ... . Leeds 
Waids, L.P .... . ... .. ... .. ... .... ... . . .... . . . .. Oneonta 
Williams, Jesse M.,Jr ... .. ............... .. Montgomery 
Woolf, Roy Michael .... , .. .... .. ... ... ... ... .. Anniston 

MEDICAL MALPRACTICE HOSPITAL MALPRACTICE 
P(RSONAL INJURY. PRODUCT LIABILITY, WORKMEN'S COMPENSATION. ANO OSHA 

550 Board Certified Med ical Experts In all specia lties . nationwide and Alabam11. 

Medical Doctors.. Surgeons . Speciali:sts. Ostcopa lh9 , Oenlls ts. Chlro , 
pl'actors. Podin trlsts . Nurses. Hospltol Administrators . Tox1eolog·1sts, ana 
Engineers in oll Speelallios . All prepare signed written reports and testify . 

Cost of wrllten ropor1s: 
Choose any one or morr. A• stl'\l!US e,11t1!ned , ., cur let! ul\cf!ult 

• Comprehens ive Screening Report : S200 
Send 111' 00 2S Pllli!I C!l ll'..Jltfilll . Rtpor1prl'j'.lVt~ a,i~ sl;nttl by DUI M~ditV D,,tt lOI 

• Comprehensive Conftd ·enllal Work Product Report: S4SO 
• Espert Report: $600 

a-, Ito: Boa,d Ctl11ft«l nptl1111110 ... u !tshl'; 
• Contingency Fees : no cost or S150 

[0111UI Jpp,ovNl 1tllt nt1 aqzu111r11t 

E• pcrts gu11a1nlC'ed for meritorious C3SCS. 
Exp.crlcnee : 8 years ond 6000 coses . 
FREE le!ephone consultation wllh our Medical 01, e,c;lor. 
Local Attorney Referenees _ 

DAY IN THE LIFE MOVIE: $1900 plus lrnvel expenses . 
FREE l iterature, samp ,le expen reports, and Med ieal--l.egal book by ou r 
M!!dlc,11! Olrector, H. Barry Jac obs. M.O .. wilh foreword by Melvln Bell i. 

The Medical Qua/fly Foundation 
The American Board ol Medical-Legal Consullants 

1134!. Sufls.et H:a11i Rond . R01,ton, V11gwi111 :n090 
(7031437•3333 

TOLL FREE 800-336-0332 



The Final 
Judgment 

Adams was a former mun icipal judge 
in Clayton . 

As well as an attorney, Adams was a 
farmer. He enjoyed operat ing the fam. 
ily farm al Texasv ille. 

W.J. Adams, Jr. 

Adams was a member of the Bar· 
bour County, Alaba ma. and American 
Bar Associations and the Alabama 
Tri al Lawyers Associat ion . He was ac­
t ive in the work of the Texasville 
United Methodis t Church where he 
served as a t rustee. He belonged to the 
Barbour Count y and Alabama Cattle­
men's Associations. He was a Shri ner 
anda32nd Degree Mason. Healsowas 
a former cha irman of the Barbour 
County Democrat ic Executive Com­
millec. As well. he was involved in 
numerous other orga nizations. 

William Jackson Adams.Jr .. of Clay· 
ton died on October 30. 1983. He was 
thirty·s ix. 

Mr. Adams was born on April 23, 
1947. in Barbour County. He is a grad· 
uateof the University of Alabama and 
the Cumberla nd School of Law. He 
was admitted to the bar in 1972. and 
pract iced in Clayton unt il his deat h. 

Mr. Adams is survived by his mother, 
Mrs. William J. (Irene) Adams of Clay, 
ton. and two sisters. Jane A. Darrigan 
of Eufaula and Anne Adams of Mont ­
gomery. 
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Adam s, Wil liam Ja ckso n;., Jr.- Clayton 
Admitted: 1971 L>ied: vctober 31, 1983 

Appelbaum , Kelvie- Miami, Florida 
Admilled: 1924 Died: August 23, 1983 

Ball , Ri c hard Arl ed1,1e, Sr.-M onbgomery 
Admitted: 1931 D,cd: October 22, 1983 

Cooper , Em esl Eu ge ne, Jr.- Montgomery 
Admitted: 1947 Died: October 4, 1983 

Farm er , AUiege ne Ed w ard s- Abbeville 
Admitted: 1958 Died: November 29. 1983 

Gr oss, Charle s William- T uscal=a 
Admilled: 1928 Died: November 2, 1983 

Seay . T hom as - Memphis, Tennessee 
Admitted: 1927 Died: October 19, 1983 

Starn es , Stan cil Rose - Birmingham 
Admitted: 1949 Died; Dt'Cember 16, 1983 

Stewart , Charl es Andr e w , Jr .- Birmingham 
Admitted: 1949 Died: November 14, 1983 

R.A. Ball 
Richa rd Arledge Ball. Sr., a lifelong 

res ident of Montgomery, d ied on Oc· 
tober 22, 1983. He was seventy-seven. 

Mr. Ball was born in 1906 in Mont­
gomery. He was a graduate of Vander­
bilt University and earned his law de­
gree at Emory University in Atlanta . 
He joined his father , Fred S. Ball, and 
his two brothers. Fred and Charlie. in 
the firm of Ball and Ball in 1931. At h is 
deat h he was the sen ior member of 
that law firm now known as Ball, Ball. 
Duke and Matthe ws. In 1981. he was 
honored for fi[ty years of serv ice to the 
bar. 

Both friends and stra ngers alike 
were often recipients of his loving gen­
erosity. Mr. Ball's kind spirit resulted 
also in years or continuous support for 
many charities and organizations. T his 
was a man loved and admired by 
man y. Perhap s his most constant com­
panion was his smile. and he had t he 
unique abil ity to sha re his sta te of 
warmt h and good humor with those 
aro und him. He will long be remem­
bered for his sincerit y and compassio n 
for his fellow man. 

His adversar ies in the legal arena 
were never his enemies . Invariab ly he 
concluded his legal disputes with a 
ha nd sha ke, new friendships. and a 
well served and satisfied client. 

Mr. Ball was an avid fisherma n. an 
outs tanding golfer , and was generous 
Loa fault. He will be sorely missed. but 
the fond memories he has left lo all 
whose lives touched his are a su rv iving 
gift. 

Mr. Ball is su rvived by his two sons, 
Richa rd A. Ball, Jr .. who is also an at· 
torney, and Fred S. Ball D. CJ 
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Qlassified ~otices 

books for sale 

FOR SALE: Federal Isl 2d Supplement, 
All\Jur 2d, All\Jur Pleadings, CJS, USCA, 
Lawyers Edition U.S. Supremes. South­
ern 1st 2d & Digest, etc. All National 
Publications. Libraries Purchased Na, 
tionwide. Professional Books Service, Box 
366. Dayton, OH 45401. (513) 223,3734. 

FOR SALE: All\Jur 2d. Proof of Fact. 
Proof of f'acl 2d. Updated. Call Mike 
White, (205) 264·9900 for information. 

WEST U.S. CODE ANNOTATED. 
Includes supplements through 1982. Ex· 
cellent condition. $650 or best offer. Con· 
tact Darryl Hardin or Steve Wise. Hardin 
& Wise. 2813 Eighth Street. Tuscaloosa. 
Alabama 35401. Phone 345-2636. 

FOR SALE: U.S. Code Annotated, 
Southern RePorter. Southern Florida Se­
cond Edition, Southern Digest. Federal 
Practice and Procedures, Rules Edition. 
Contact the office of Michael D. Jones. 
P.A. Phone (305) 327-3660 regarding the 
sales prices. 

se rvices 

EMPLOY ABILITY ASSESSMENT. 
Employability. vocational impairment, 
examples of accessible jobs, spouse's em­
ployment potential, personnel research. 
Licensed, doctoral expert witnesses. EM­
PLOYMENT ASSESSMENT SERVICES. 
4025 Piedmont Drive. Huntsville, Ala­
bama 35802. (205) 534·6844. (Clip and 
save this ad!) 

EXAMINATION OF QUEST IONED 
Documents. Handwriting, typewriting. 
and related examinations. Internationally 
court qualified expert witness. Diplomate, 
American Board of Forensic Document 
Examiners. Member: American Society or 
Questioned Document Examiners. the In­
ternational Association for Identification. 
the British Forensic Science Society, and 
the National Association or Criminal De­
fense Lawyers. Retired Chief Document 
Examiner. USA Cl Laboratories. Hans 
Mayer Gidion. 218 Merrymont Dr .• Mar­
tinez. Georgia 30907. (404) 860-4267. 
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EXPERT WITNESS/ TOXICOLOGY. 
Board certified Ph.D. Toxicologist with 
over 20 years pertinent experience and 
over 50 pee.r-reviev.:ed publications and 
abstracts, available as expert witness and 
consultant on matters relating to Occupa· 
tionaVEnvironmental Health and Product 
Liability. R.A. Prent. Ph.D .. D.A.B.T .. 
P.O. Box 14787, Balon Rouge. Louisiana 
70898. (504) 766-3300. 

T ELEPHONE SEARCHES: Do you 
know about quick. efficient. and courte­
ous telephone sea.rches? Call for UCC 
Division Searches. Corporation Division 
Searches, and Trademark Division 
Searches. $JO per search. Dede Harbin. 
2094 Myrtlewood Drive, Montgomery, 
Alabama 36111. (205) 263-0054. 

court reporter s 

Richard Wilson 
& Associates 

Registered 
Professional 

Court Reporter s 
132 Adam s Avenue 

Montgomery , Alabama 36104 

264-6433 

wa nt ed 

WANTED: One dictating unit and one 
transcriber set for an fBM 6:5 cartridge 
system. Reply to P.O. Box 2069, Opelika. 
Alabama 36803·2069 or call (205) 
745,6466. 

WANTED: Used set of Alabama Reports 
priorto 1916(Volumes l-I99)and Ala· 
bama Appellate Reports prior to 1916 (Vo, 
lumes 1-15). Please call David Cauthen at 
(205) 353-1691 if you would like to sell 
these publications. 

THE 
ALABAMA LAWYER 

CLASSIFIEDS 

All requests for classi fied ad 
placemenl must be submiued 
typewriuen and are subject to 
approval. Alabama State Bar 
members are not charged for 
classified notices. Nonmember 
adverti sers must pay in advance 
and will receive a complimen· 
tary copy of The Alabama 
Lawyer following publication . 
Additional copies are $3.00, plus 
postage. 
RAT ES: 
Members: No charge 
Nonmembers: $30 per insert ion 

of fifty words or less 
$.50 per additional word 

DEADL .INES: 

Class ified copy and payment 
must be received no later than 
t he first day of the monlh prior 
to publication dat e. no 
exceptions. 

MAILIN G: 

Send class ified advertis ing copy 
and your check, made out to 
The Alabama Lawyer, to: 
Th e Alabama Law yer 

Classifieds 
c/ o J en Nowell 
P.O. Box 4156 
Mon tgomery, AL 36 10 1 

January 1984 



CODE OF 

NOW WITH 1983 CUMULATIVE SUPPLEMENTS 
The Michie Company, law publishers 

since 1855, now serves lawyers, legislators 
and judges with state code publications in 
sixteen states and the District of Co lumbia. 
Timely, accurate and reliable, our code 
publications ate compiled, annotated and 
indexed by an experienced staff of lawyer­
editors, assisted by modem computer tech ­
no logy. 

The Code of Alabama, published in 
cooperation with the Alabama Legislative 
Council, includes the following: 

• Constitutions of Alabama and the 
Un ited States 

• Gene ral and permanent acts of the State 
Legislature 

• Rules of the Supreme Court of Alabama 

• Collateral references to American Law 
Reports, American Jurisprudence, and 
Corpus Juris Secundum 

• Complete cross-references 

• Annual cumu lative pocker•part 
supplements 

• Genera l Index in convenient soft­
bound edition, revised, updated and 
replaced annually 

• Advance Annotation Service availab le 
by annual subscription 

== THE"""""'"============ 
MICHIE COMPANY 

===-=' :I> 11?-
for customer service contact: 

JAMES R. SHROYER 
P.O. Box 717 

Pelham, Alabama 35124 
(205) 326-9899 
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Who is Alabama 's oldest attorney? The sta.te bar has received numerous 
inquJ.ries regarding who the oldest pract icing lawyer 1n the state is. The 
bar would be Interested 1n having th1s Information. We are aware of one 
such person who is eighty-six years old. We know that some of our more 
senior attorneys may have become of counsel to their firms. We know of 
one that is ninety-one years of age. Ca.nyou let us know !!there are others? 

January 1, 1984 was the effective date for revisions of both the Profes­
sional Corporation Act and the Lim1tedPartnersh1pAct. After tha.tda.te no 
new professional associations ma,y be formed. All new professional associ ­
ations must be under the Professional Corporation Law. Existing profes­
sional associations ma,y elect to come under the Professional Corporation 
law or remain a professional association. 

Now members age 86 to 69 will be eligible to apply for the new major 
medical insurance during a special 90 day period. Your Insurance Commit­
tee recently approved a change 1n the major medical Insurance made 
available to members. Each member has been malled informa tion lndivid· 
ually about the new program. Now the company has agreed to extend the 
eligible age to 59 for members who apply With satisfactory evidence of 
i.n.Surabllity during a 90 day enrollment period. The 90-d&y period will 
commence January 15, 1984 and end April 15, 1984. For information and 
our application write Ralph Maril, CLU, 1718 City Federal Building , Bll'­
mlligba.m,Alabama 35203, or telephone toll free l-800-241-7753. 

Help! In connection With the forthcom.!ng restoration/rehabilitation of 
the State Capito l building, the Alabama Historical CommJ.ssion iS seeking 
old photos, letters, or personal memoirs that mJ.ght prOVide clues as to the 
appearance of the pre -1940 State Supreme Court chamber, the Supreme 
Court library, and the Judicial offices. From 1851 until 1940, the judicial 
branch of the state government occupied the east or rear wing of the 
Alabama State Capitol. Members of the Alabama Sta.te Bar Association are 
asked to look into family albums and trunks for any materials of th1s 
nature. Even 1! it's just a snapshot, it could prove helpf\Jl.. Please contact the 
Alabama Historical CommJ.ssion, 725 Monroe Street, Montgomery, Ala­
bama 36130, or call 205-261-3184 . 

Ol d Buildings for Modern Uses. Your response to our special upcoming 
issue on restored or renovated buildings for use as law offices has been 
outstanding. If you have not contacte d us and you wish for your office to be 
included, time is running out! Please send any historical or background 
information about your law office, along With a photograph, to The Ala ­
bama Lawyer , P.O. Box4156,Montgomery ,AL36 10 l. We Will need to hear 
from you before the end of January. 

Short Story Contest Continues. Thank you for your entries to The Ala· 
bama Lawyer Short Story Contest! We would like to Invite those of you who 
would still like to participate to do so. Short stories should be no longer 
than twelve typed , double-spaced pages on 8 1k" x 11" paper. Please submit 
two copies before January 31, 1984. W1nn.1ng stories will be published in 
future issues of The Alabama Lawyer . Send your entry to The Alabama 
Lawyer , P.O. Box 4 156, Montgomery, Alabama 36101. 
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LEGAL PRINTING 
T 

Legal and Financial Print ers Sin ce 1910 
Experienced , Dependable , Responsible, 

Confidential 

Prospectuses, Proxy Statements, 
Official Statements, Tender Offers, 

Indentures and Briefs 

BIRMINGHAM PUBLISHING COMPANY 

130 South 19th Street 
Birmingham, Alabama 35233 

Telephone: 205/251-5113 
Contact: Harold Fulton , Vice President 
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USCA is fa r and away the leader. It is used in more law offices than any 
other federal law sou rce. 

This leadership has been maintained for 56 years. 
There are many reasons , but USCA's unequaled completeness is 

the one most mentioned by its lawyer subscribers . 

Your West representat ive will demonstrate to you, with specific 
examp les, the many reasons for USCA's continue d leadersh ip. 

He or she wil l show you why we say: USCA, of course. 

I I . WEST PUBLISHING COMPANY 
50 W. Kellogg Blvd. 
P.O. Box 43526 •St.Paul, MN 55164 


