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'~t Union Bank, 
l1X! UX)rk hard to 
earn your trust. '' 

- Henry A Leslie 
Presldem and Chiel Executive Olficer 

Union Bank works dose Iv wiU1 m,u 1v t\fabama 
at101neys in the ad111inistr .11ion of t1usts and esta tes. 

Our investmen t ca pabiliti es have increased 
dramaticall y in lh l:l pmll yea r by the addition of a 
s tate-of-th e-a11 com pu lt! rized sys tem . As Alabama ·s 
largest ind ependen t bank , we con L1'0I ._ul our 
investment p1ocess ing within the Trus t Depar1n1ent to 
assw-e constan t alhmlion and comp lete co nlklcn tiality 
for vour clients . 

• vVe invite your questions abou t Uni on 13ank"s trus t 
se1vices. Our t'.Xpelienced tru st officers will lw. glad 10 
discuss any business , firnmcial or adn1inis trath-e m,pert 
of the se1vices we provide . 

I Ii 11 11 
BL\f1K & TRUST ........... 

60 Commerce Stree t 
l\ lo111gome1y. f\lab..una 3610-i 

12051 265-8201 



Tilley's 
ALABAMA EQUITY 

Second Edition 
by Nathaniel Hansford 

77,e 11u1ltnr r=i1v:d hi$ 8 .. S. and LL.B. from tltc Uni,·ersity of Georgia, his LL .M. from the 
U11ivt:1'Sity t>f Michigan. I-le Is., member of the Americ.w, Georgia, !lfab.1mn, mid Tusca]OOS11 
811r l\ss,,ci;,tions. !vlr. HM1$fOrd is the author of numerous law review 11rtlcles .and he scrv,•s 11s 
11 lcctu1·er fnr CLE. He hos 11/so suvt:d ns n faculty mem~r for rhc Al,1b.111111Judici11/ College. I le 
is currently Professor of u,w for the University of Alnbama. 

N athaniel Jlansfortl 's revision or Tillcy 's classic U"caLisc on Alabama equity : Keeps intact the orig ina l author's 
SUpt'rb compreh ensive 1rca1.mcnt; Bring, this area up to date; Rewrites the book's treatment 10 corr e~pond with the 
Alabama Rule s (Ir Civil Procedure ; and Each equitable remedy is a scpar.uc chapter . " 1985 

For tltc practitio11er wl,o needs to kn ow about equity pract ice in Alabama . 

I 

Regularly S45.95 
Special Introdu ctory Offer 

$39.95 

Announcing ... CANCER 
Causes and Methods of Trealmc ot 

for Trial Lawyers 
Etiologr; Dingn()Sis; Nutrition; Tl,era~ulic Alodalities 

n 1'18S 
by John R. McLaren , 8.S, M.D. 

This compr ehens ive NEW treatise was written by cxpci-1 J ohn R. Mc Laren, B.S., M.D.; DirectQr or R;idiation 
Therapy , Rober t Winship Memorial Clini c for Neoplast ic Disease. Emory Clini c; an d Professor of Radiology, 
Emcory University Sc·hool of Medi cine, Atlanta, Georgia. Wit h contributi ons from num erousspe cia lis1s, C/\NCE R 
is a significant source for non-on~'Ologisi.S, bolh legal and mediml . 

The book covers caus:uivc factors , nutrition, pathology , imaging or canttr , surgirol 1rca1mcnt, radi.n ion thera py, 
chemotherapy . hypcrthcnnia , immunothcrapy, and pediatric oncology. h contains over 100 illusu ,ui ons, gra phs 
and tables . Glossaries nppcar in selected chapters and a, the end or the book.. Frequent cross-referen ces arc: made 
to relevant illustrations and sections . All of 1hesc feature s arc designed 10 d ariry th e discu ssion and fad litat e 
comprehen sion or the subject which is very important for thi s qui ckly developing , apposite field . 

With CANCE R us ;i tool, you will be representing your client from the most knowledgeab le, up·IO·da1c position 
possible - an ndva nrnge you can't afford 10 pass up ! 

Reg ul a rl y $99 .95 
Special Introdu ctory Off er 

$89.95 

For fast, effi cient ser11ice call our toll -fr ee WA TS: 1,•l' 
1-800-24) -356) 



CODE OF ALABAMA 
The Essential Reference 
for Alabama Lawyers 

Th e Code o{ Alabama , published in coopera­
tion with the Alabama Legislative Council, is 
fully annotated and indexed by Th e Michie 
Company's professional staff oflawye r-editors. It 
includes collateral references co American Law 
Reports, Amer ican Jurisprudence, and Corpus 
Juris Secundum, as well as complete cross­
references. TI,e Code of Alab ama is sup· 
plemented annually. 

Advance Annotation 
Service Available Separately 

The Alabam a Advance Annotation Ser­
vice, keyed to the Code of Alabama , provides 
up-to-date annotat ions to Alabama cases and 
federal cases arising in Alabama. Three cumula­
tive pamphlets arc published during the interim 
between publication of Co de supp lements. 
Together with the annual supplemcm, the Ad­
vance Ann otat ion Service makes the Code of 
Alabama the most up-to-date statu tory and case 
la,\' reference in the stare. 

==THE==-==-========== 
MICHIE COMPANY 

~ 
For customer service co ntact: 

JAMES R. SHRO YER 
P.O. Box 346 

Wilsonville, AL 35186 
(205) 326-9899 

Or call toll-free 1-800-446-3410 
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President's Page 

I 
t always has been my perception that 
most lawyers would, at some point in 
their careers, like to be judges. So it 

was with interest that t read a recent 
editorial In The Nallona/ lawyer noting 
Mayor Ed Koch's advertisements in rhe 
New York City papers soliciting candi­
dates for judicial office In that city. The 
thrust of the editorial was that lawyers 
should be seeking to serve the public, 
and particularly this kind of public ser­
vice, in spite of financial sacrifice. Cer­
tainly there may be financial sacrifice in 
some instances, but I still would think 
that lawyers would seriously desire these 
positions (although perhaps not in New 
York Ciry). 

Actually, in Alabama, with the recent 

The University of Alabama and its law 
school are sponsoring a symposium 
March 17-18 in honor of the 100th an­
niversary of the birth of Hugo L. Black. 
The university is treating this as a par­
ticularly no1eworthy event Associate 
Justice William Brennan will be the key­
note speaker. Former Justice Arthur Gold­
berg will speak and teach a course at the 
law school during the spring semester. 
Many other judges and eminent constitu­
tional scholars around the country will 
celebrate with rhe University or Alabama 
the birth of this great Alabamian and 
American. Your bar is assisting with this 
celebration. 

pay raises granted by the legislature, NORTH 

Your Supreme Court Liaison Commit­
tee, consisting of Gorman Jones, Bill 
Scruggs, Harold Albritton, Bernard Bran­
nan and the undersigned, mer November judgeships can be financially attractive, 

particularly in view of what the real estate bar would term 
1he "1riple net" nature of the job, i.e., no library expenses, 
no secretarial salaries, excellent retirement benefits, etc. 
I would hope that Alabama, uni ike New York, never suf­
fers from a lack of qualified candidates for judicial office. 

On 1he subject of qualified judicial candidates, I was 
astonished recently to learn that one can be Chief Justice 
of the Alabama Supreme Court at age 18, having been ad­
mitted to practice law for only one day. This has been 
brought to the a1tention of your Committee on Judicial 
Evaluation, Election and Selection to explore the question 
of minimal standards for judges, both at the appellate and 
trial level. Ralph Knowles ofTuscaloosa is chairman of that 
committee and Donald Sweeney of Birmingham is chair­
man of the Subcommittee on Selection and Election. At 
a meeting of the committee I attended, everyone present 
felt that cenain minimum qualifications should be set. The 
concern was expressed, however, that setting the criteria 
too high might result in instances where no lawyer in a 
rural district or circui1 was both qualified and willing to 
take the post. The committee and I appreciate hearing yc,ur 
thoughts on this. 

15 with Chief Justice Torbert, Justices Adams and Houston, 
Supreme Court Clerk Bob Esdale and Allen Tapley of the 
Administrative Office of Courts. 1/>ie had a lull and frank 
discussion of problems they perceive with the bar and vice 
versa. Let me hear from you if some problem in either the 
appellate courts or your trial courts needs addressing by 
1his group. Your problems cannot be. resolved if they are 
nor identified. 

James D. Pruell of Gadsden, one of the bar's nominees, 
was reappointed by the governor to the Alabama Securities 
Commission. Jim recently was elected chairman of that 
body. This is a most Important position, because unlike 
the federal Securities and Exchange Commission which 
mandates only full and lair disclosure, the Alabama 
Securities Commission actually approves the merits of an 
offering. 

The Board of Bar Commissioners at its November 1 
meeting elected Lynn Robertson Jackson of Clayton 10 fill 
the vacancy left by Justice Houston's elevation 10 the 
Alabama Supreme Court. Lynn is the first woman elected 
to the board. Her lather, A.B. Robertson, served faithfully 

Continued on page 6 
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Executive Director's Report 
American law Network-CLE TV In Alabama 

F 
or over two and one-half years, I 
have been a participant in an ex­
citing activity-name ly 1he esrab­

lishmenl ol 1he American L..1w Ne1work. 
The network is now a reality, and in late 
November the four1h national program 
was transmlned to most of the nerwork's 
42 receiving sites throughout the United 
Sr.1tes. 

The American law Network is a Pfl>­
ject of 1he American Law lns1i1u1e and 
the American Bar Association's Commit­
tee on Continuing Education of the Bar. 
I began service on the ABA committee 
in 1982 and was recently appointed to 
a consecullve lhree-year lerm. J have 
been privileged to serve on the ALN 
Committee since its incep1ion when we 
sought to establish the Law Dedicated 
Ne1work. In its simplest form, !he net· 
work allows u~ to origina1e top-rared CLE 
programs utlllling the foremosl experts 
in their fields and lransmh the live pro­
grams to any o/ 1he receiving shes. There 
is usually an on-site experl (or ques1ions 
and answers as well as a telephone 
hookup to make inquiry to the program 
participants. COMSA T General is 1he 
provider o( rhe hardware at the receiv­
ing sires. 

I was particularly pleased 1ha1 Ala­
bama received one of the charter sites. 
The Alabama Bar tns1i1,11e for Continu-

The Alabama Lawyer 

See 
Telecast 

Schedule, 
Page 41 

ing Legal Educa1ion in the Law Center 
al rhe University of Alabama was selecl· 
ed. Facilities arc available /or at least I 00 
registranrs 10 aueod any of the programs. 
The bar is indebted 10 Dean Charles 
Gamble and AB ICLE Olrec1or Steve 
Emens for 1helr foresighl in.joining 1he 
network. 

Nationwide, 700 registrants at 34 sites 
participated in 1he first broadcas1, "Ovil 
RICO Litigation after 5edlma." on Oc-
1ober 10, 1985. Over 525 participants al­
tended the "Bad Faith litigation" pro­
gram on October 24, while the " Pen­
sions" program on November 6 reached 
over 800 persons. The figures for the 
November 21 program on "Nego1ia­
lion" were nor available at 1his writing. 

Each receiving sire has the option of 
accepting or rejecting programming; 
however, viewer interest will, I am sure, 
encourage the widest available program­
ming opportunities. To date, 1he charge 
for 1hese [our-hour programs has aver­
aged S 120. Thls indudes all course 
materials. 

Like all new endeavors, 1he earlier 
broadcasts experienced some limited 
technical problems, but these wete 
quickly solved. The quallry of the video 
signal has been good. 

11 is hoped the ne1work will expand to 
100 sites by 1he end of 1986. I am chair­
ing a sub-committee thal will investigate 
the Phase II effort which will lead 10 !he 
ability 10 receive rhese programs in one·s 
own law firm. Presently, the sire selec-
1ion commlnee is con"sidering only 1he 
stale or local bars, primary CLE providers 
and law schools as sites. If Phase II is 
feasible, we envision sa1ellite dishes on 

HAMNER 

major law office buildings for in-firm 
reception. 

Differen1 areas or interes1 are 1argeteCl 
for promollon, and malling is done from 
the sponsor. Their lists were nor always 
all-inclusive so I am including a list of 
aniicipated programming 1hrough June 
1986. 

You may con1ac1 ALN by dialing 
1-800-CLE-NEWS. I anticipate having a 
limited number of registration forms for 
1hese programs, and you can always con-
1ae1 ABICLE at Box CL, University, Ala­
bama 3548&. 

I encourage you to rake advantage of 
1his technology to conunue your legal 
education. Our comminee's goal is IO 

provide rhe highes1 quali1y conlinuing 
educa1ion al the mosl economical cost. 
Both ALI-ABA and the ABA are non-pro­
fi1 entities. • 

-Reginald T. Ham ner 
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President's Page 
as a commissioner for many years, and 
we look forward to the same fine service 
from Lynn. 

The president of the Young Lawyers' 
Division of ~,e ABA commented in a re­
cent article that she sees a growing trend 
in the office practice to approach law 
strictly as a business-no t as the practice 
of a profession. I fear in some instances 
she may be right; however, there is a vast 
difference between bringing business 
methods such as automated word pro­
cessing and billing procedures 10 your 
practice and being concerned solely with 
the bottom line. Lawyers traditionally 
have given freely of thel r time to worth­
while causes. The Young lawyers' Presi­
dent says she sees this tradrnon eroding 
among many of her contemporaries. I 
hope she is wrong. 

You are bound to be ti red of hearing 
me prattle about our malpractice insur­
ance problem. However, 11 is real. Reg­
gie Hamner and I have heard from many 
of you about excessive premium increas­
es. I cite to you one dramatic example­
an Alabama lawyer, a sole prac1itioner, 
had his premium go from $450 10 

$17,500 per year. It is true that this la..vyer 
had a claim pending against him at the 
time, but when the claim was tried, the 
jury came back with a verdict in his favor 
within 30 minutes. Any lawyer can have 
a claim filed against him, and the in­
surance company has the right to take 
this into account when adjusting premi­
ums. Likewise, unfortunately, there are 
cases of malpractice, but the premium in­
creases we are experiencing are not just­
ified. From ~>verything I have seen this 
year, I am convinced that we eventually 
are going to be forced to form our own 
captive insurance company. 

Speaking of malpractice insurance, sit­
ting on my desk right now is a slick, mul­
ti-page kit prepared by the Medical As­
sociation of the State of Alabama which 
presages a biller and emotional struggle 
about medical malpractice apt 10 erupt 
during the next legislative session. Any­
one who attended the legislative hear­
ings held around the state last fall knows 
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Continued from page 4 

full well the volatile nature of this topic. 
Both camps have strongly held beliefs re­
garding the rightness of their cause. How­
ever, I believe that a "circle the wagons" 
approach cannot be the best thing for our 
profession. In the first place, it probably 
will not be successful in the long run. It 
has not been in other states. In addition, 
a head-on collision between ~,e legal 
and medical professions may well result 
in a "pox on both your houses" response 
from the media and the public. In 1his 
regard, I have arranged for leaders of the 
medical profession and tl1e plaintiffr.' and 
defense bar to meet in an attempt to es­
tablish a constructive dialogue. No doubt 
we will not be able 10 satisfy everyone, 
and perhaps in the end ,ve will fail to sat­
isfy anyone. However, it is my belief that 
we truly fall if we do not at least try ro 
deal with this difficult matter. • 

- James L. North 

MEDICAL EXPERTS 
Medical and Hospital 

Malpractice 
Personal Injury 

Product Liability 
1650 Board Certified highly 
qualified medical experts In all 
specialties , nationwide and 
Alabama , to review medical 
records and testify . 
We review, approve and gua,. 
antee all reports. 
• Flexible tee opilons from $150 

Financial assistance: Alabama 
Bar and ASA approved 
Experience: 10 years and 
9,000 cases lor 4,000 satisfied 
attorneys. Local references. 

• FREE books by us, one with 
foreword by P.1elvin Belli. 
FREE telephone cons.ultations 
with our f.1edlcal Directors. 

The Medical Quality 
Foundation 

The American Board of 
Medlcal•Legal Consultants 

(703) 437.3333 

TOLL FREE 
1-800-336-0332 

TH INK 
STRUCTURE 

When you have a personal Injury case , THINK STRUCTURE. 
Thal's right. Think struclured settlemenl as an alternat ive to a 
lump sum sellleme nl and maximize the cash available for the 
claimant at the lowest possible cost lo the defendant. Call now for 
Ideas on what creative use of U.S. Treasury securities and 
annuities can do tor your seltlemen l needs, 

Lamar Newton 
Southern Structured Settlements , Inc. 

1200 Bank for Savings Building 
Birmingham, Alabama 35203 

205-328-2666 

January 1986 



Riding the Circuits 

Chambers County Bar Association 
The rollowing officers were elected in 

April of this year: 
President: 

Vice preslden~ 
Secrcta,yltreasurcr: 

R .C. v.11 llace, J ,. 
Claud E. McCoy, Jr. 
Judge Joel Holley 

Dale County Bar Association 
The Dale County Bar Associatlon re­

cently held Its annual elections and in­
stalled its newly.elected officers. They are 
as follows: 

Pres1den1: 
Vice president: 

s«re1ary: 

Treasurer: 

LATTOF 

The Alabama Lawyer 

Bill Komlnos. Oz.uk 
Bob Lanier, Ourl 
Alicia Jo Reese, 
Daleville 
William Filmore, 
Ozark DAU COUNTY: Kominos, Reese, Lanier end Filmore 

McDONALD 

Mobile Bar Association 
/\J the October monthly luncheon of 

the Mobile Bar Association, the follow­
ing indiv iduals were voted as 1986 of­
ficers o( the a=iation: 

President Mlcchell G. Lano( 
PresidenH>lect: Marshall J. DeMouy 
Vice president: Samuel L Stockman 

Secrcta,y: Marl< R. Ulmer 
Treasurer: Beth McFadden 

Rouse 
In addition, two new judges were 

sworn in . Lionel L. l..¥len became 
Mobile County District Judge October 
29, 1985, and Anhur B. Briskman a U.S. 
Bankruptcy Judge November 21, 1965. 
Jelrerson B. Sessions, Ill , was nomi nated 
10 be U.S. Oimict Judge for the southern 
distriet of Alabama. 

IV. their October meeting, the Young 
lawyers' Section of the MBA elected the 
rollowlng officers for the 1985-86 term: 

Prcsidenc James H. McDonnld, 

Vice president 
Secretary/treasurer. 

Social chainnan ; 

It 
Duane A. Wilson 
Donald c. Paruldgc 
Sidney W. Jackson 

• 
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A a ama Se -He p 
by Greg Ward 

8 

I. Int roduction 

Every lender• of money is concerned 
aboul how he will be ab le lo co llect 011 
outstanding loans should the bo rrower 
default. Generally, the lender attempts 10 
soften the effect of possible defaults by 

requiring the borrower to put up co l­
lateral to be subjec t 10 his securi ty in-
1eres1 and upon which he can realize the 
amount due him should default occur. 
Once he is secured and there is no agree­
ment to lhe conlrary, the lender as a 
secured party has the righl to take posses­
sion of the collateral on default'. Ala. 
Code§ 7-9-503(1975)'. This step often is 
provided for in the secur ity agree ment, 
but since this step is provided for in the 
code' it does not have to be included in 
the agreeme nts between the panie s. 

This process is known as self-help 
repossession. 

The biggest advantage of self-help re­
possession to the lender is that it enab les 
him to regain his co llateral without resor­
ting to the jud icial process-an advan­
tage saving him time and mo ney, and 
often allowing him to get his col lateral 
back earlier and in better cond ition. 

He then can d ispose of it in several 
ways, but he must be sure that he jumps 
through the proper hoops. If he does not 
he can be liable for damages to the deb­
tor unde r 9-507(1). 

Self-he lp repossessio n has 
been challe nged on 

cons titutional 
grounds. 
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However, such challenges have not been 
successful. See Comment, Current Pro­
blems Facing Alabama Creditors Who Al­
tempt To Rec<:Ner Personal Property From 
a Defaulting Debtor, 10 Cum. L. Rev. 765, 
768 n.9(1980). See also Speigle v 
Chrysler Credit Corp., 56 Ala. 469, 323 
So.2d 360, 363 (Ala. Civ. App. 1975). 

So it is of paramount importance to un­
derstand what the Alabama courts have 
said about the default provisions of the 
code. In this article we will look at what 
"default" is, how the creditor can pro­
perly repossess after default, 
how he can realize on his d 
collateral and some of the .. · · 
pitfalls along the way. . · ' 
This will not be a 
comprehensive 
article. Space 
limitations 
and 

breadth of subject matter make that 
an impossible task, but it will be a help­
ful guide to those who wish to involve 
themselves in an area which has been 
called an acid test for lawyers~ 

II. Default 

The secured party's right to reposses­
sion of the col lateral occurs only after 
default. 9-503. Nowhere, however, in the 
code is "default'' defined. The closest the 
code comes is in 9-501(3) where it states 
"tl1e parties may by agreement determine 
the standard by which the fulfillment of 
these rights and duties is to be measured" 
subject to the standard of manifest 
unreasonableness. The code also pro­
vides that security agreements are effec­
tive according to their terms 9-201 

Thus, the definition of default was left 
to be supplied by the agreements bet­
ween the parties and case law. Since 

The Alabama Lawyer 

default is the fulcrum around which self. 
help repossession turns, it is important 
to understand how it has been inter­
preted in the Alabama courts. 

The most obvious and most common 
event of default is the debtor's failure to 
make payments when they are due. D. 
Baker, A Lawyer's Basic Guide to Secured 
Transactions, § 7.2 at 299 (1983). For ex­
ample, when under an installment con­
tract for the sale of a vehicle the debtor 
made payments late from the outset, was 
charged for the numerous late payments, 
missed a payment and made an October 
payment in November with a check that 
was subsequently returned by the bank 
for insufficient funds, this was construed 
to be default Chrysler Credit Corp. v. 
Tremer, 48 Ala. 675, 267 So.2d 467 (Ala. 
Civ. App. 1972) 

A debtor was in default when he made 
payments on his automobile for a year, 
became delinquent, got past due notices 
in the mail and did not ask for or receive 
extensions. Reno v. General Motors 
Acceptance Corp., 378 So.2d 1103 (Ala. 
1979) 

During the course of a transaction 
there can be many defaults, such as 
where there were several late payments 
and bounced checks by the debtor. Crab­
uee v. Ford Motor Credit Co., 413 So.2d 
1161 (Ala. Civ. App. 1982). The extent of 
the default is not material as to the right 
of possession by the creditor since after 
default the creditor has a right to im­
mediate possession of the chattel. 
Tremer, 267 So.2d at 470 

Failure to pay is only one of the 
grounds which has been held ro be 
default. For example, when an executed 
security agreement required the debtor 
to obtain and continue insurance, and 
provided that failure lo do so would be 
an event of default, it was considered 
default when the conditions were not 
kept. Welborn v. Jimmy Johnson Ford, 
Inc., 419 So.2d 245 (Ala. Civ. App. 1982) 

It also has been held to be default 
when the debtor's check was returned for 
lack of sufficient funds and the cost of 
the debtor's insurance was added to his 
payments by the creditor after rhe deb­
tor had allowed it to lapse and the deb­
tor failed to pay for either. Pierce v. Ford 
Motor Credit Co., 373 So.2d 1113 (Ala. 
Civ. App. 1979) 

Ill . Breach of the Peace 

The foremost utility of self-help 
repossession is it allows the creditor lo 
regain possession of the collateral 
without resort to judicial process, but this 
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is entirely dependent upon the creditor's 
ability to act "without breach or the 
peace:· 9-503. I( the creditor cannot 
repossess peaceably he 1hen must resort 
to the judicial p,ocess. Singer Sewing 
Machine Co. v. Haye$, 22 Ala. App. 250, 
114 So. 420 (Ala. Ct. App. 1927) 

Just how for, though, a repossession al· 
tempt can go before it becomes a breach 
or the peace Is not as clear as ii might 
at first appear to be. 

There is no requirement that the 
creditor Orsi demand possession from the 
debtor before he repossesses. If he does 
make a demand, however, mere refusal 
by the debtor to tum over the collateral 
does not automatically require a resort 
to legal channels. Ford Motor Credit Co. 
v. D111on, 52 Ala. App. 555, 295 So.2d 
408 (Ala. Clv. App. 1974) 

Sell-help repossession can be effected 
in a number ol 1vays. Section 9-503 
allc,.-s the creditor to simply take posses.. 
sion ol the collateral; or 1r i1 is provided 
lor in the security agreement, the creditor 
can require the debtor 10 assemble the 
colla1cral ond make it available to him 
a1 a previously agreed on place; or, if it 
is 100 large or expensive to move, the 
secured party can render fl unuseab le 
and dispose or 11 on 1he debtor's 
premi~. However, ii must be ac· 
complished without breach or the peace. 

II is dear the use or actual force is a 
breach ol the peace. The Alabama Su­
preme Coun has upheld a \erdict in fa..or 
of the plaintiff when a repossessor, in 
pursuit of a car he was auempting 10 
repossess, fOl'Ced the car off the road with 
his truck. 8/g Three Motors, Inc., v. 
Rutherford. 432 So.2d 483 (/\ la. 1983) 

Alabama courtS also frown upon the 
use of construc1i...e force. Constructive 
force Is "threats or inlimidation, to corns 
pel the submission or plaintiff against his 
will 10 the appropriation of whal he 
asserts 10 be his property." Ditton, 295 
So.2d at 411. The threars or in1imidation 
mus1 be such 1ha1 "if carried out would 
amount to a breach of lhe peace or if re­
sisted would tend 10 promote a breach 
of the peace: Id. at 411. Such a breach 
ol 1he peace conceivably could be ap­
plied by 1elephone or letter nol in 1he 
deb1or's presence and even before lhe 
taking of the property. Id. al 411 
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The court upheld 1he debtor's conver­
;ion suil against the repo=sor in Ford 
Motor Ca. v. J,1ckson, 347 So.2d 992 
CAla. Civ. App. 1977). ll was obvious the 
coun looked with disfuvor upon the fac1 
that the •repo man" was wearing a badge 
and a gun when he went to repossess an 
automobile from a 5&.year old laborer 
who was unable 10 read or write more 
than his name. 

However, a mere assertion by the "repo 
man" 1ha1 he would steal the vehicle if 
!he deblor did 1101 rum ii over 10 him was 
not such a direai or inlimldation to com­
pel the plaintiff lo submit. Dillon, 295 
So.2cl at 411 

When he is using neither actual nor 
cons1ructi...e force 1he creditor can go a 
long way in repossessing. In at least two 
cases Alabama courts have allc,.,,ed 1he 
creditor 10 use a duplicate key. In Reno 
v. General MolOtS Accepl;Jnce Corp., 378 
So.2d 1103 CAla. 1979) the court upheld 
a summary judgment in 1he credito(s 
favor where a GMAC ageni localed the 
defaulting debtor's car parked al nigh! 
and used 1he duplicate key 10 1ake ii 
back. In Crabuee v. Ford Moior Credit 
Co., 413 So.2d 1161 (Ala. Civ. App. 1982) 
the court upheld 1he graniing of a judg­
ment NOV for Ford where Ford had not 
repos~sed on the lirsi attempt due to 
Mrs. Crabtree's threat 10 light, but later 
successfully repossessed the car while 
she was at work by the use of a duplicate 
key ob1ained for that purpose. 

While Alabama courts vigorously as­
sert that repossession must not be ac­
complished by means al stealth, artifice 
or lraud, !hey seem 10 look the other way 
al times. The court upheld a repossession 
accomplished by blocking the debtor's 
car with another vehicle so he could not 
drive It away after he had gone to 1he 
creditor to nego1iate a seulement or the 
debt and .i solution 10 his default Speigle 
v. Chrysler Credit Carp., 56 Ala. 469, 323 
So.2d 360 (Ala. Civ. App. 1975). This was 
held to be no breach of 1he peace since 
1here was Hno evtdence of any threars or 
rude language .• .during the reposses­
sion·· and lhere was "no evidence !hat 
any actual physical force or constructiYC 
lorce" was used. Id. at 363 

The court round differently when a rew 
facts were added. In Ford Moro, Credi! 
Co. v, Byrd, 351 So.2d 557 (Ala. 1977) 

a man 1he court per1orati...ely character­
ized as a "confessed 'repo man"' go1 in 
touch wi1h the debtor at the debtor's 
home. The •repo man• requested that the 
deblor go 10 the creditor and discuss 
whether he really was in anears on the 
debt. Debtor parked the au1omobile in 
front of 1he creditor's place or business 
and ,wnl Inside 10 enter into a good faith 
discussion aboul whether he really was 
In arrears and to check 1he credi1or's 
records agains1 his own. While the deb-
1or was Inside the auto was remal'ed and 
locked In ;, storage area behind lhe 
creditor's building. The court held that 
"To interpret §9-503 10 allow reposses­
sion in these circumstances would en­
courage practices abhorrenl to society: 
fraud, trickery. chicanery, and subter­
fuge." Id al 559. The court concluded 
that condoning the credicor's conduct 
would "defeat the desirable and lun­
damental policy of discouraging extra­
judicial aCIS by c,llzens when those acts 
are fraught with the likelihood of 
resulting violence:• Id. a1 559. 

However, In Thompson v. Ford Motor 
Credir Co., 550 F.2d 256 (5th Cir. 1977) 
1he court held ~,at a repossession ac­
complished by an alleged lie by Ford's 
agent to a service station operacor who 
had possession ol the car for repairs that 
the buyer had consented to the reposses­
sion was nor a breach or the peace giv, 
ing rise to a wrongful repossession. 

IV. Waiver an d Estoppel 

A major issue for the creditor is how 
he can lose his righ110 repossess. A deb­
tor who Is behind on his payments may 
contact the creditor and tell him he can­
not make his payments on lime. Due to 
1he expense the credicor must go through 
In reselling repossessed collateral, the 
low likelihood or satisfying 1he debt and 
the necessity al later suing for 1he den­
ciency. creditors tend to be lenienl in 
working with debtor.; and accepting late 
or partial payments. 0. Baker. A Lawyer's 
Basic Gulde to Secured TransactioM, 
§7.2 at 301 (1983). II this is done too 
orcen, or Improperly, the credi1or can 
wai...e the defauh and thereby be eslop­
ped from assening it. 

For example, when the debtor sold his 
...ehicle 10 a 1hlrd party, contrary to a con­
tract provision calling this an incident of 

January 1986 



def.lull, and Fold Molor Credit Company, 
the creditor, knowingly accepted 
p.1yments from the third pany for two 
years, extended payments at the third par­
ty's request and repossessed one month 
before the last payment was due, Ford 
had waived the default and ,vas estopped 
from assening iL W.irren v. Ford Mo«>r 
Oedit Co., 693 F.2d 1373 (11th Cir. 1982) 

In Ou v. fox, 362 So.2d 836 (Ala. 1978) 
the denia l ol a motion for a directed ver­
dict was upheld and the jury allowed to 
hear evidence regarding whether they 
believed the creditor had accepted 14 out 
o( 20 payments late, and whether the 
credilor told the debtor he would hold 
his payment until December 15 before 
presenting it co the bank for payment. 

In de termining estoppel couns con­
sider all surrounding circumstances. In 
Spelgle v. Chrysler Credit Corp., 323 
So.2d 360 (Ala. Ov. App. 1975) the coun 
held chat where the creditor accepts 
"se--eral" lace payments but has a non­
wah-er provision in the Installment sales 
concraci. the default at issue was almost 
a mo111h old, the debtor was out of work 
and money witl1 another payment due in 
three or four days, the creditor was not 
estopped to consider the debtor in 
default. Since the debtor was in default 
on one payment and without reliable 
prospects for making future payments, 
the debcoi's declaration of default was 
neither Inequitable or unjust. Id. at 365 

In determining the Issue ol waiver in 
Bank of Huntsville v. Witcher, 336 So.2d 
1384 {J\la. Ov. App 1976) the coun had 
to search through conRicting teStimony. 
Witcher purchased a truck and quickly 
fell into arrears on his payments. He got 
at least two payment extensions. He later 
called the bank, he said, 10 get another 
extension or a rearrangement of his pay­
ment schedule. The person that Witcher 
talked to at the bank would not commit 
himself but offered 10 write a letter tell­
ing him the bank's decision about Wit­
chef's future payment pattern. In reliance 
on this March phone call, Witcher did 
not make payments In March or April. 
The bank repossessed the truck but 
claimed to have sent Witcher a letter in­
forming him they would do so ii he did 
not make a payment within 10 days. 

The coun held for Wilcher, deciding 
that the jury could flnd that he believed 
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he h,,d gotten an extension based on his 
corM?rsation with the bank and the fact 
that he had gotten extensions chis way 
before. The bank had been unable to 
refute this alleged conversation took 
place. The coun pointed out chat under 
the facts the bank was estopped from 
repossessing the pickup without prior 
n01ice. Here, Witcher was held ro have 
had no prior notice since the employee 
who was responsible for sending him the 
letter admitted it might not have been 
sent and Witcher denied receiving it. 

Creditors often auempt to protect 
themselves by pulling noMv.mer provi­
sions in their installment contracts. Such 
provisions typically attempt co retain the 
right co enforce penalties for subsequent 
defaults even if they are waived at earlier 
defaults. 

A provision that "no waiver by the 
Lender or any default shall be effective 
unless In writing nor operate as a waiver 
o( any ocher default or o( the same defauh 
on a future occasion" was upheld based 
on the rationale that a security agreement 
Is effective according to its terms. 
McAlli,ter v. Langford Investigators, Inc., 
380 So.2d 299 (Ala. Civ, App. 1980) 

It was thus held not to be a waiver that 
the bank had accepted some partial 
payments and one late payment, or that 
on the same day o( the repossession a 
bank emplO)-ee had told rhe debtor it 
wou Id be fine to make the rest of an 
already lace payment on Friday. It was 
held thar "the late payment o( debtor 
cannot raise an estoppel against the con­
tractual Interest of the cn.>ditor under the 
express terms of a security agreement 
such as we have in this instance.ff id. at 
300 

Judge Holmes pointed out he had re­
lied on Hale v. Ford Motor Credit Co., 
374 So.2d 849 (Ala. 1979) in deciding the 
case. Otherwise, in reliance on previous 
case law he said that he would have had 
to have ruled the other way. In Hale the 
coun, on a case ceniOed from the 
previous Filth Circuit Court of Appeals, 
upheld a provision in the security agree­
ment which said a walwr or one default 
was not a waiver of subsequent defaults 
and did not allC7N modification unless it 
was In writing. 

Thus, the law under Hale and McAl­
lister seems co be that security agree-
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ments generally will be upheld if they 
contain non-waiver provisions and 
clauses requiring al I mod in cations of the 
security agreement to be in writing. 

Indeed, the Fo«I Motor Credit Com­
pany recently was allowed to repossess 
a car pursuant to a provision in the 
security agreement without notice to the 
debtor after the debtor had made all 30 
payments, was assessed lace charges 
against all 30 late payments, got a waiver 
o( late charges against all but six of the 
late payments, got three extensions on 
payments, had 13 of h,s checks returned 
by his bank for lnsulficient funds and 
owed nothing on the principal debt but 
still owed on late charges assessed. 
Thompson v. Ford Motor Credit Co., 445 
So.2d 287 (Ala. 1984). The summary 
judgment o( the coun be.low was affirm­
ed since the debtor Hknew or should 
ha11e known sometime In the middle of 
July 1982, that Ford Motor Credit Com­
pany was going to repossess the 
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automobile unless he paid the balance 
due." Id. a1 287 

V. Disposition After Repossession 

Of cou~ . a valid peaceful reposses­
sion Is only the ft~t step in a creditor's 
effon 10 rec<M!f on the outstanding 
balance or a lo~n. He stlll must realize 
on his collateral- tum ii into cash-or he 
is no better orr than belore. 

The overriding principle 10 bear in 
mind is the snle must be "commercially 
reasonable" in ol I or Its aspects. 9-504. 
Using code terminology this means that 
the secured party musl proceed "in good 
laith." I 203. F/rsr National Bank of 
Do1h.1n 11. Rikki Tilcki Tavvi, 445 So.2d 
889 (Ala. 1984). "Good laith·· is defined 
as "honesty in raa:-1-20109). And the 
issue of commercial reasonableness of 
disposition of collateral ts generally a 
jury question. Henderson v. Hanson, 414 
So.2d 971 (Ala. Cl11. App. 1982) 

A. Stri ct Forec losure 

Under 9-505 ii secured pany who is in 
possession or collateral after defauh may 
elect to keep It In satisfaction or the debt. 
This is sometimes referred to as "strict 
foreclosure.• Retaining the collateral is 
generally only leasible when the value 
or the goods retained is equal to the 
amount still OIYed on them and the cost 
of other disposition. It then olten 
becomes simpler and cheaper than other 
disposition with the additional feature 

that It avoids the risk that the secured par­
ty might d11pose of the goods in a man­
ner Other than one that is commercially 
reasonable, Baker. supra at 306 

The secured p.irty ls required to send 
the debtor notice ol his proposal to re,. 

ta,n the goods, unless the debtor has 
waived this notice in writing after the 
default. II the goods are consumer goods. 
no other notice need be sent. In all other 
cases ,,ny other secured pany must also 
be sent notice, ond this must be done 
before notice Is scn1 10 the debtor or 
before the debtor ,enunciates his rights. 
II any party who has a right to receive 
such notice, I.e. the debtor and anyone 
holding a security interest in the goods, 
objects to the retention, the secured party 
in possession must dispose of the goods 
under 9-504. Arr( ob1eaion must come 
wnhin 21 days after notice 1va5 sent by 
the secured party in possession. Failure 
to follow 1he procedure for retention as 
set oul in 9-504 incurs the liabilities of 
9-507. 

Strict foreclosure is forbidden in two 
Instances: when the debtor has paid 60 
percen1 or the cash price of a purchase 
money security Interest in consumer 
goods; or when the debtor has paid 60 
percent of the loan in the case of another 
security interest in consumer goods. In 
this situation the secured party in posses­
sion must dispose or the collateral under 
9-504 within 90 days after he takes 
possession or again he will be liable 
under 9.507 for corr.,ersion. See Official 
Comment 2 to §9-505. 

Greg W.ird recC'lvcd his bachelor's degree 
from Auburn University and his law 
degree from rhe University of Alabama 
School of t..Jw. He is In private practice 
In Lanect, Alabama, dnd serves on lhe 
ed,turial board of The Alabama lawyer. 
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B. Resale, lease o r Other 
Disposition 

Resale of collateral after repossession 
often Is the course taken by the creditor. 
The ~ltent feature or the resale pn:Msion, 
9-504, is the bro.1d leeway gi\1!0 the se­
cured party who may dispose ol the col­
lat.eral by public or private sale, with one 
or more contracts, as a unit or in parcels 
and at any time or place as long as all 
aspects arc commercially reasonable. 
9-504 (3). The polic;y of 1he code in gran­
ting this flcxlblllty Is to produce the max­
imum amount from 1he sale of the col­
lateral. R. AndeM11, Anderson On The 
Uniform Commerci,,I Code §9-504:10 
(2d ed . 1971) 

The collateral may be disposed of in 
1he condition the creditor found it°' after 
he makes commercially reasonable 
preparations or processing. 9-5040). The 
proceeds of the disposition are applied 
to reasonable repossession, restoration 
and disposition expenses and to legal 
fee5 1he secured party reasonably incur­
red; 10 satisly the secured debt; 10 satisfy 
claln,s of junior llenholders if they de­
mand It In writing belore the disposition 
of the proceeds is completed. 9.504 (a), 
(b), (cJ. The amount the creditor receives 
fort.he collateral Is Important to the deb­
tor since the debtor is liable for any defi­
c,ency that may occur and is entitled to 
any surplus. 9-504(2) 

The creditor must gi,,e the debtor 
reasonable notice or the sale except in 
three inslilnces: when the collateral is 
perishable, where it threatens to decline 
speedily in value or when it is the type 
of goods ordlnarlly sold on a recognized 
market. 9-504 (3) 

The creditor can waive his right 10 
notice, bul this c-.an be done only after 
default under 9-505(2) and must be 
made knowingly and in writing. Sim­
mons Machinery Co., Inc. v. M & M 
Brokerage, Inc., -109 So.2d 743 (Ala. 
1981) 

11 has been held that 111e purpose or the 
reasonable notice requirement is to allo.v 
the debto< to protect his interest by eilher 
paying the debt himself or by finding 
others to bid on the property at sale in 
hopes of getting a better price. Oedit 
Alliance Corp. v. Cornelius & Rush Coal 
Co., Inc., 506 F.Supp. 63 (D.C.Ala. 1980) 
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Notice mus1 be senl 10 the debtor pri­
or 10 1he sale. No1ice giYen on lhe day 
or 1he sale is deficien1 no1ice and renders 
1he sale no1 commercially reasonable. 
Wells v. Cenual Bank of Alabama, N.A., 
347 So.2d 114 (Ala. Civ. App. 1977). II 
mus1 be given in enough lime 10 give the 
debtor a chance to redeem the collateral. 
If 1here Is a guaran1or he is entitled to 
notice of the sale of the collateral. First 
Alabama Bank of Monrgomery, N.A. v. 
Parsons, 390 So.2d 640. (Ala. Ov. App. 
1980) 

Price ,s an aspec1 or the disposition of 
the collateral and is a relevant factor in 
determining commercial reasonableness. 
For example, where 1he seller's assignee 
obr.iined only one bid and sold the ,~hi· 
cle for S600 on that bid, 15 percent 
below wholesale value, rhe sale was not 
commercially reasonable. In Re Hamby, 
19 B.R.776 {1982). However. that a public 
sale doe$ not bring as much as the deb-
1or thinks it will does not necessarily 
keep ii from being commercially reason· 
able. Credit Alliance Corp., 508 F.Supp. 
at 68 

Where the disposilion or collareral was 
done pursuam to a cou11 order, 1hough, 
1he sale was conclusively deemed to be 
commercially reasonable. American Na· 
Ilona/ Bank and Trusl Co. of Mobil e v. 
Robertson, 384 So.2d 1122 (Ala. Civ. 
App. 1980) 

Whal happens if lhe sale ,snot carried 
out in a commercially reasonable man­
ner! Does lhat bar 1he credlto(s righl 10 
recover an outstanding deficiency on a 
no1e? Calling it an Issue of nrs1 impres­
sion In 1his slate, the Alabama Supreme 
Court answered 1hat question negative­
ly in \'.11/ey Mining Corp. v. Metro Bank, 
383 So.2d 158 <Ala. 1980), but see, ). 
While & R. SummefS. Handbook on the 
I.aw of the Uniform Commercial Code 
§§26·11 lhrough 26-15 (2d ed. 1980). 

VI. Conclusion 

In 1he hands of a kno.vledgeable 
credilor, or his auorney, sell-help repos­
S6s1on can be an effec1ive 1001. h can 
save 1he creditor, the judicial sysrem and 
even the debtor a grca1 dea l of time and 

money, but il is a path fraugh1 wilh pi1. 
falls which shoold be ll'iM!led cautiou51y. 
For 1hose willing to spend the lime and 
effo11 required, 1hough, the benefits are 
well wor1h the energy. • 
t rllt" .iuihor Ut.J!lb JcJtJp Robtot1 P St .«JI'~ tJ t~ AI.Jb,am.1 
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WORD OF MOUTH 
ISN'T ENOUGH 
In this day and age, it's more effective to use public 

relations tools such as brochures and infonnalional pieces. 
Your law firm may need coUateral material 

for recruiting, client development, etc. If so, 
Stafford and Associates knows how to meet 
your special marketing needs while upholding 
the dignity and integrity of the legal profes.goo. 
Let us use our experience in the public relations 
and advertising industry to as.gs1 you today. 

CaU us and don't simply rely on small talk to get 
the word out. 

"'l&OCL\l!!.llC 
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605 Bel AirBlvd.Suile12, Mobik.Alaban,a, 36606, 20.S·476·2002 
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A crisis is upon us In Alabama. If 
something is not done soon 10 remedy 
It, the crisis will be transformed into a 
full-nedged disaster. 

What is this crisisl Plainly and simply, 
not enough volunteer lawyers are step­
ping forward to represent Alabama's in­
digent defendanis who have been sen­
tenced to death. As a result, it is possi­
ble someone from death row will soon 
be sent to the execution chamber with­
out the beneflt of counsel to pursue meri­
torious state or federal post-conviction 
claims. 

Sound far-fetched? Consider these 
facts. In his remarks to the American 
Judicature Society in June 1984, Chief 
Judge John Godbold of the 11th Circuit 
Court of Appeals reported that his court 
had reviewed rulings of federal district 
courts In capital habeas corpus petitions 
in 56 cases. Of those 56, the court re­
versed 28, or 50 percent of the cases. 
The nonnal reversal rate for the court IS 

15 to 20 percent. Without volunteer 
counsel to represent them, many of these 
death-row petitioners with meritorious 
claims would have been executed, even 
though their convictions and/or sen­
tence were entered in violation of the 
Constitution I 

There MC now 89 prisoners on Ala­
bama's death row. Due 10 their lndi­
gency, virtually all were provided with 
appointed counsel at trial and on direct 
appeal. However, once their cases were 
affirmed by the Alabama Supreme Court, 
many of these dealh-<ow inmates found 
themselves without a lawyer to pursue 
claimed errors through post-conviction 
courts. 

Through the present, these inmates 
basically have had two places to turn for 
help: (1) to their appointed lawyers, who 
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Help from the Alabama State Bar 
were no longer duty bound to represent 
them; or (2) when appointed counsel are 
unwilling to continue representation on 
a volunteer basis, 10 the Southem Pover­
ty law Center. The center has one law­
yer who specializes in Glpital litigation 
and a pan-time Staller who monitors 
cases and attempts to IOG1te volunteers. 

The center's capital litigation special­
ist confers with volunteers seeking ad­
vice and provides them with a manual, 
complete with forms, explaining all the 
intricate steps ol the post<onviction pro­
cess. The manual tells, among other 
things, how ro: ( I) Ole a petition for writ 
of cer1iorari with the United States 
Supreme Court; (2) Ille a petition lor writ 
of error coram nobls with the trial coun, 
II trial counsel was ineffective or if new 
evidence was discovered; (3) handle the 
appeal of the coram nobis pelition, if 
such a petition was filed and was un­
successful; (4) file a petition for writ of 
habeas corpus in federal dis!rict coun 
challenging federal constitutional errors; 
(5) handle the appeal from a denial or 
habeas ,corpus relief; (6) petition the 
United States Supreme Coun one last 
time lor a wrh ol certiorari; and (7) file 
various motions and stay applications in 
some or all of the above courts. 

This system has worked, as a stop-gap 
measure, because many ol Alabama's 
cases have taken a long time ro reach the 
posH:onvictlon stage. This r.ernporary 
delay was caused by the necessity 10 

retry most death row prisoners alter the 
United States Supreme Coun struck 
down All1b,1ma's c.ipltal statute in 1980 
in the case of Beck v. Alabama, 447 U.S. 
625 (1980). This hiatus on post<onvic­
rion cases, however, ls coming to an 
end. As a result, it ls now impossible to 
guarantee that enough volunteers will 

The Al.ibnma l..1wyer 

come forward to handle the increasing 
number o( cases that soon will be 
reaching the end of the direct appeal 
process. 

In the past, dedicated members ol the 
criminal defl!OSC bar, which is comprised 
mainly of sole practitioners and small 
firms, were able 10 Gltry the post­
conviction ball, albeit at great sacrifice. 
They were called upon time and again 
to forego paying cases, ln order to ser­
vice capital cases on a pro bono basis. 
They took the heat that comes with 
representation In these most unpopular 
cases. 

The sacrinces ol these smal 1-lirm prac­
titioners have taken their t.oll. The cases 
now simply outnumber the law­
yers who have the expertise, energy and 
time to devote to them. Thus, when ap­
proached to undertake additional cases, 
these overworked lawyers usually res­
pond as follows: "I am already handling 
one (or more) ol these cases, and there 
is no way that I can take on another"; 
or " I have nor recovered from the last 
one"; or " I will never do one ol these 
cases again." The frequency of these re-

by Dennis N. 8alske 

sponses indicates that the problem has 
reached the crisis stage. Every additional 
case leaves one less lawyer available for 
the next one. 

Another factor, not yet discussed, 
comes into play during the recruitment 
process and enhances the difficulty of 
landing a volunteer. That is, the clock 
never stops ticking. E.ich time a prospec­
tive volunteer says "no" there is less time 
remaining before the execution process 
runs its course. This means there will be 
less lime for the volunteer to complete 
the myriad or tasks necessary to halt the 
execution clock and obtain lull review. 
Thus, each successive prospect faces an 
even more difficult lilsk than the last one, 
simply because there is less time leh. 
This makes recruitment more difficult 
with each successive telephone call. 
Alter all, who really wants one ol these 
cases, especially when, due to time con­
straints, he or she will have to drop 
everything else to meet a pressure­
packed deadline! 

The Alabama State Bar Is concemed 
about this problem and, through the 
board of commissioners, has approved 

Dennis N. Balske, a g111du,1te of Ohio 
Smre University Collese of Law, is the 
chairman of the Alabama State Bar In­
digent Defense Committee. He is the 
founder and past president of the 
Alabama Criminal Defeme Lawyers 
Association, a member o( the board of 
directors of the National Association o( 
Criminal Defense Lawyers and legal 
director o( the Southern Poverty I.aw 
Center in Montgomery. 
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the impleme ntatio n of a specia l project. 
Under the leade rship of past President 
Walter Byars, and with the assistance of 
Chief Judge John Godbold, a program 
has bee n started and is patte rned after 
one recently enac ted In Florida. This pro­
gram depend s on Alabama lawyers for 
its success . A brief desc ription of the 
Florida program and 1he results it obtain­
ed will explain how anorneys can he lp. 

The Florida Bar established a spec ial 
recru iting com mittee, cha ired by a past 
president . The committee was compOs­
ed of partners from the sta te's mos t pro­
minent civil firms. These comm ittee 
me mbers, in turn, devised a program to 
recruit lawyers from their ow n and other 
prominent civil firms. These recruits then 
were provided special train ing by expe­
rienced capital litigators through the fa. 
cilities of Florida State and Stetson law 
schoo ls. The program was funded by a 
$90,000 grant from the state bar's IOL TA 
fund . The ultimate goal of the program 
was to provide competent representa tion 
in cases where no other lawyers were 
ava ilable, unti l such time as the Florida 
Legislature wou ld provide long term fur,. 
ding for a spec ial public defender office. 

The program was a pheno mena l suc­
cess. The civi I ba r rose 10 the task and 
provided excellent representation. A spe­
cia l annual award was created for select 
voluntee rs, to reward them for their ef­
fortS and to give them approp riate recog­
nition for their sacrifices. As a result, after 
approx imate ly two years of operatio n, 

the legislature came through with $2 mil­
lion 10 fund a spec ial pub lic defende r 
office. 

The Alabama program is just getting 
off the ground. The state ba r, through a 
grant appl ica tion by the Indigen t De­
fense Committee, obtained a $4,000 
grant from the ABA as seed money for 
the projec t. This money, comb ined with 
a $4,000 contribu tion from the Poverty 
law Center, was used 10 sponsor a 
spec ial capita l litigation seminar wh ich 
was held in Mobile this past December. 
This seminar not on ly included spec ial­
ized training, free of charge to those who 
had previous ly voluntee red to hand le a 
capita l case, but a lso provided a forum 
for dis tribut ion of additiona l post<On · 
viction manua ls, as we ll as presenta tion 
of the state bar's first annual "Cla rence 
Darrow Award," which was prese nted 
to Rick Harris and Walter Blocke r. 

Whe ther the program can a ttain the 
same success as Florida's depends on 
Alabama lawyers, particularly if they are 
members of a prom inent civil firm. Un­
less they step forward, there will be no 
one lo undertake the task of representing 
this sta te's most unpopular persons , 
whose lives are at stake. 

The en tire process may sound fore ign. 
If a lawyer vo lunteers to handle a case, 
however, he or she will be provided with 
material s and have access 10 a panel of 
exper ienced attorneys to guide him or 
her through the proce ss. Moreover, the 
expe rience will be a reward ing one. 

r-- --------- - -------- -------- --, 
D I am willing to serve on a special committee to recruit lawyers from civil firms. I 
0 1 am willing to undertake represen tation of a capital client I 
0 1 am willing to contri bute funding for a spec ial project , but not to represent I 
a cap ital client. I 
0 1 am willing to contact my state sena tor and representa tive 10 urge them to I 
prov ide funding for a special public de fender, capita l litigation omce. I 

I 
~m~ I 

I 
Address: I 

I 
City: State: __ Zip: I 

I 
MAIL TO: Recruitment Project/A labama State Bar I 

P.O. Box 671 I 
Montgom ery, Al 36101 I 

L-- ---- -------------~----- ----~ 
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The ex perie nce of Cathy Wrigh t, 
Deborah Long and Tony Miller of the 
Birmingham firm of Maynard, Cooper, 
Frierson and Gale , PC underscores the 
cha llenging and rewarding nature of this 
work. They undenook represen tatio n of 
Willie Clisby, in August 1984, when his 
death sentence was affirmed by the Ala­
bama Supreme Court. They prepa red a 
pe tition for writ of cerliorari, which was 
filed in the United Slates Supreme Court 
in November 1984. The petitio n was de­
nied February 25, 1985 . 

At that p0int, they began U1e p0st<on ­
victibn process. On May 10, 1985 , they 
filed a petition for writ of error coram 
nobis in the Circu it Court for the 10th 
Judicia l Circuit. They a lso sough t a stay 
of execut ion and funds for an indepen ­
dent psychiatric exam ination of their 
client. The court denied the petition, the 
stay applica tion and the motion May 19, 
1985. Within five days, on May 24, 
1985, they filed a petition for writ of 
habeas corpus in ihe United States Dis­
trict Court. The d istrict court, only days 
before U1e sched uled executio n, stayed 
the execut ion. The court also stayed the 
habeas corpus proceed ings, pe nding ex­
haust ion of state remed ies. In shon, the 
couri gave them an opportunity to ap,, 
peal from the denia l of co ram nobis 
through the Alabama appella te courts. 
On October 8, 1985 , the case was 
argued before the Alabama Court of 
Criminal Appea ls. 

Based upon their collec tive exper i­
ence, Cad1y, Debora h and Tony advise 
that, "for the attorney , U,e rewards of 
rep resenting a person sentenced 10 d ie 
are not neces sarily immediate or tangi­
ble. " Rather, in the ir opin ion, "the re­
wards flow from a satisfaction a nd hope 
of ens uring that the jud icial system is 
functioning properly and that all persons, 
regard less of the ir economic cir­
cums tances, who are cha rged with a 
capital crime are afforded counsel 10 pur­
sue all availab le remedi es." 

, The bouom I ine , as Uncle Sam would 
say, is that we need you. Please join in 
the stare bar's effort to d iffuse this crisis . 
Take a few minutes to let us know in 
wha t capacity you will help, by checking 
the appropriate box in the form. Do ii 
today. • 
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Committees 

Committee Year Halfway Over 

Six months remain in the 1985·86 bar 
year. Over the next couple of months, 
committees will be reporting their pro­
gress, setting goals for next year and 
bringing to fruition as many projec:u as 
possible. Committees that may hiJ\le out· 
lived their usefulness will be assessed by 
incoming leaders, and plans for 1986-87 
will be made. 

Bar management and services 

Committee meetings, entenalnlng lun· 
cheon speakers, a medical malpractice 
forum nnd a Shakespeare Fesllval theater 
cocktail party - elements of what pro­
mises to be an Interesting and fun Mid­
year Meeting, Wednesday and Thur;day, 
March 19 and 20 in Montgome,y. The 
G<:M!mors House will seM? as headquar­
ters so those planning 10 attend ought to 
make a reservation for 'M!dnesday night. 
The Committee on the Midyear M~>eting 
has arranged for buses to shuttle between 
the theater and the motel, so gelling 
around should not be a problem. Those 
attending the medical malpr.x:tice forum 
on Thursday morning will earn at least 
three ClE credits. 

The Alabama Lawyer 

All committees are encouraged to 
meet on Vvl!dnesday, March 19, as part 
of the midyear meeting. Chairmen will 
be polled this month, and downtown 
conference rooms will be assigned next 
month. Chairmen are invited to make re­
ports to the board at its April 11 meeting 
al Gulf State Park. 

The Commillee on Programs, Priori­
ties and l.ong•range Planning has recom­
mended, and the board has approved, 
the purchase of a computer for bar head­
quarters. Computerization of member­
ship records, MCLE, admissions, book­
keeping, subscriptions and discipline 
records is planned. lmp<cwed servke to 
members is the goal, and ready availabil­
ity of useful information will be a result. 
Chairman Harold 51,eake, vice chairmen 
Thad Long and Jon Moores and members 
of the commit1ee spent (Mlr one year de­
veloping this recommendation and are 
owed the bar's gratitude for their work. 

The Alabama Bar Directory will be 
published as a seventh edition of The 
Alabama Lawyer, beginning in August 
1986. A cooperative agreement has been 
made between the Desk Book Commit­
tee, Dorothy Norwood, chairman, and 
the Board of Editors of The Alabama 
Lawyer, Robert Huffaker, chairman. The 
boa.rd of bar commissioners has ap­
prcwed this plan based on the potential 
benefits of staff suppon and shared 
resources. 

Publi c service 

The Legislative liaison Committee, 
chaired by immediate past President 
waiter R. Byars, is establishing a "key 
person" system, in hopes ol facili-
1ating passage ol bar-sponsored legis­
lation. Items to be introduced during 
the 1986 regular session of the Ala­
bama legislature includ e bills to pro­
vide for nonparti san e lec tion of 
judges and a nominating commiss ion 
to fill judicial vacancies at the state's 
appellate level. Also likely to be intro­
duced are a uniform arbitration act 
and several changes in the gOller­
nance of the state bar, including a 
proYision for choosing the president­
elect by mail ballot. 

R>cus on th e profession 

The Committee on lawyer Alcohol 
and Drug Abuse is working with similar 
groups In other professions to find out 
what they are doing and consider esr.ib­
lishing a treatment facility for profes­
sionals in the reco.ery stage c( substance 
abuse. Also, the committee is meeting 
with professional responsibility classes at 
law schools around the state 10 discuss 
with students the problem and possible 
solutions. The committee hopes 10 bring 
about changes in the disciplinary rules, 
to provide confidentiality for substnnce­
dependent attorneys seeking treatment 
and \Olunteer I~ WO<king with them 
00 th<> problem. • MLP 
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Bar Briefs 

ROCHESTER 

PILGRIM 

TORBERT 

Rochester and Pilgrim appointed district judges 

Two new district ju dges were 
appointed recently by Governor 
George C. Wallace to fill positions 
in Clay and Cleburne counties. 

John Edward Rochester of 
Ashland previously served as 
munic ipal court judge for 
Wedowee and Ashland . He is a 
graduate of Auburn University and 
the Cumberland School of Law. 

Rochester w ill fill the newly· 
created judgeship in Clay County. 

Larry E. Pilg rim was chosen to 
fil l the posit ion in Cleburne 
County. 

Pilgrim also graduated from 
Auburn University and 
Cumber land. 

Pilgrim was engaged in the 
general practice of la,.v, prio r to his 
appointment. 

Photos of Rochester and Pilgrim courtesy 
of tile Administrative Office of Courts 

Torbert and Cooper in the news again 

In the November issue of The 
Alabama Lawyer it was reported 
that Alabama Supreme Court Chief 
Justice C. C. Torbert was elected 
first v ice president of the Natio nal 
Conference of Chief Justices. In 
addition, mention was made of 
Birmi ngham attorney N. Lee 
Cooper's selection as chairman of 

COOPER 

the American Bar Association 
Lit igation Section. Both men ha,,e 
been honored again. 

Torbert recently was re-elected to 
the board of directo rs· of the Ameri­
can Judicatu re Society, a national 
organization for improve ment of 
the courts. The society addresses 
concerns related to the selection 
and retention of j udges, cou rt 
management and the public's 
understanding of the judicial 
system. 

Torbert is a graduate of Auburn 
University and the Unh,ersity of 
Alabama School of law. 

Cooper, too, has been re-elected 
to the board of di rectors of the A)S. 

Cooper is a graduate of the 
University of Alabama School of 
law and a partner in the law firm 
of Maynard, Cooper, Frie rson & 
Gale, P.C. • 
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Legislative Wrap-up 

The 1986 Regular Session ol 1he Alabama Legislature 
convenes Tuesday, January 14. This pre-election session 
will most likely continue until April 28, 1986. 

Alabama Law Institute committees have completed 
work on two revisions to be presen1ed to the legislature. 
The "Redemption ol Real Es1a1e" act was drafted by a 
committee chaired by Hugh Lloyd or Demopolis while 
Professor Harry Cohen served as reporter. A rosier of com­
mluee members is as follows: 

Joe Adams-Ozark 
Jim Campbell-Anniston 
Wayne Copeland- Gadsden 
Fred T. Enslen, Jr.- Mon1gomery 
Bill Hairston, Jr.-Blrmlngham 
Bob Harris-Decatur 
Hugh Lloyd-Demopolis 
George Maynard-Birmingham 
Drayton Pruflt, Jr.-Livi ngston 
Robert J. Russell- Mon1gomery 
Louis Salmon-Hunt sville 
Yeua Samford-Opel ika 
Morris Savage- Jasper 
Caroline E. Wells-M obile 
James M. Tingle- Birmingham 

The second revision, !he "Uniform Transfers to Minots,'' 
is recommended by a commluee chaired by Lyman Hol­
land. wilh Professor Tom Jones as 1he reporter. Attorneys 
serving on 1his commiuee are: 

Lyman F. Holland- Mobile 
Ralph Quarles-Tusca loosa 
Kyle Johnson- Montgomery 
C. Fred Daniels-Birmingham 
Kent Henslee-Gadsden 
Kirby Sevier-Birmingham 
Winston V. Legge, Jr.-A 1hens 
Don F. Siegal-Birmingham 
Irving Silver-Moblle 
WIiliam J. Gamble-Selma 
Joe Bailey-Opelika 

The Alabama 1..-.wver 

by Robert L. Mccurley, Jr. 

Redemption of Real Property 
The review tha1 follows Is taken in part fron, 1he pre­

face of 1he Alabama Law lnstltute's proposed Reclemp. 
tion or Real Estate Ad drafted by Professor Harry 
Cohen. 

The present Alabama statute on the righ1 10 redeem 
from execution, judgmem or foreclosure sales has mos1 
of the general attrilx.11es of sratutes on redemption from 
such sales in the coonlry. Alabama Code§ 6-S.230 Is 
concemed wi1h who may redeem and the time neces­
sary to redeem. Sections 6-S.231 and 232 speclly 1he 
priority of redemp1ion and provide variable lime for 
some classes of redemplioners. Sec1ions 6-5-239 
through 243 concern another class of redemptloncrs, 
judgment creditors, who arc trea1ed separately from 
others, such as junior mortgagees. The sums which 
must be paid 10 redeem are the subjects of§ 6-5-235. 

Ahhough the new act Is strucwred in a similar fashion 
to 1he preseni Alabama Code § 6-S.230 et . seq. and 
continues a large amoun1 of ii, a number of changes 
have been made. The new ac1 Includes all of lhe same 
redemptioners, i.e. debtors, Junior mortgagees, judg· 
ment creditors, transferees and vendees thereof, spous­
es of deblors and their 1ransferees, children, heirs or 
devisees or 1he debtors. I lowever, 1he suggested aCI 
specifically covers mortgagors who were only indirectly 
covered by the present sratu1e. Judgment credi1ors, who 
originally were accorded a separate set or sections 

Robert L McCurley. Jr. 
Is rile director of the 
Alabama I.aw Institute at 
the un;versity of 
Alabama. He received 
his undergraduare and 
faw degrees from the 
University. 
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(Alabama Code § 6-5-239 1hrough § 243) 
now are included as redemptioners in 
the new§ 6-5-230. The present sections 
on judgment creditors rarely are used, 
and judgment creditors are treated differ­
ently from others similarly situated, such 
as junio r mortgagees. 

A significant change was the omission 
of the race of redemptioners to redeem 
found in the present § 6-5-231 and 232. 
The committee believes the present sta­
tute fosters many inequitable situations 
and is unfair to redemptioners such as 
judgment credi tors and junior mort­
gagees. Unde r the suggested statute, al I 
persons named as redemptioners have an 
oppo rtun ity to redeem, but the debtor 
and/or mortgagor. their spouses, chil­
dren, heirs or devisees have the ulti mate 
right to redeem. 

Significantly, under the new statute, re­
demption by any debtor, mortgagor or 
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judgment creditor, their transferees, chil­
dren, spouses, heirs or devisees revives 
all recorded judgments, mortgages and 
recorded liens in existence at the time of 
the execulion or foreclosure sale. 

Add itionally, if a judgme nt creditor or 
junior mortgagee redeems, any unpaid 
balance due on any prior recorded I ien 
of any nature that held priority over such 
redeeming judgment or mortgage credit­
or on the date of the ext'Cution, judgment 
or foreclosure sale is revived. 

Perhaps the most un ique addition is 
the new section 6-5-239. Numerous large 
construction projects often are less than 
half-completed when financial problem s 
arise. For years lenders have spoken of 
the need for a qu ick and efficient legal 
device to effectively foreclose their 
security interests so they will have a 
meaningful opportunity to complete 
large construction projects which have 
gone bad Onancially. 

The right of redemption under the Ala­
bama statute was created originally to 
protect the debtor when the secured pro­
perty was foreclosed under a power of 
sale in a mortgage or under a statutory 
pOlver of sale. The com mittee decided 
there was no need for a statutory right 
of redemption in a situation where a debt 
of more than $250,000 was secured and 
the credi tor foreclosed the security in­
terest in the courts. However, the provi­
sion for judicial action does not apply to 
a mor tgage of a single family dwe ll ing 
revised the entire act, changing its title 
to the "U niform Transfers to Minors Act:' 
or to a mortgage of land used pr imarily 
for agricultu ral purposes. The com­
parative rights of debtors and creditors in 
this context were weighed, and the 
necessity to alleviate the creditor's dilem­
ma was believed to be stronger than the 
right of the debtor to redeem after a judi­
cial foreclosure sale. 

Uniform Transfer-s to Minors 
Alabama adopted Its present Uniform 

Gifts to M inors Act in 1957. This statute 
followed closely the "Uniform Gifts to 
Minors Statute" drafted by the commis­
sioners on uniform state laws. At that time 

on ly gifts of securities and money could 
be made to mino rs. In 1965 Alabama 
amended this law to add a gift of life in• 
surance to a minor. and in 1967 the act 
was amended to provide for gifts of an-
11uity contracts. The latest extension of 
"gifts to minors" occurred in 1975 when 
the legislature amended the statute to 
provide for testamen1ary gifts. 

The commissioners on uniform state 
laws, for the first time since the origi nal 
draft of the "Uniform Gifts l(l Minors;' 
In addition to gifts that previous ly cou ld 
have been made, the new act pem1its 
gif ts of any interest in property, both real 
and personal. Family heirlooms such as 
rings or furnirure could be made ~,e sub­
ject of a gift. 

The custodian may be named in a will, 
a trust, a deed, an instrument exercising 
a p01ver of appoint ment or a writi11g 
designating a benefic iary of con tractual 
rights. 

Custodial property is not created until 
the nominating instrument becomes ir­
revocable or the transfer is complete. 

A personal representative who is an ex­
ecuto r, administrator, trustee or conser­
vator may make a transfer to a custod ian 
for a minor. provided the transfer is in the 
best interest of the mi nor, is not in­
consistent with the provisions of the 
governing instrument and does nol ex­
ceed SJ0,000 in value. 

The proposed statute provides statutory 
forms for making the transfers. 

The standard for expenditures of custo­
dial property has been changed from "for 
the support, maintenance, education and 
benefit of the minor" to the "use and 
benefit of the minor:' This change is 
made to avoid the implication that 
custodia l property can be used on ly for 
the required support of the minor. The 
Internal Revenue Service has taken the 
posit ion that income from custod ial pro­
perty, to the extent it is used for the sup­
port of a minor, is includab le as gross in­
come to the person legally obligated to 
support the minor. Th is change avoids 
1he application of the grantor trust pro­
v isions of the Internal Revenue Code. 

Th is new act does not affect the status 
of existing gifts to minors. They remain 
valid if they were valid at the time of their 
creation. • 
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Young Lawyers' 
Section 

T
wice a year, young men and 
women across the state go to 
their mailboxes and receive 

letters from the Alabama State Bar ad­
vising them that they are licensed LO 
practice law within the state or Ala­
bama. This notlncation is the result of 
many years of toil and dedication, 
coupled with the support and encour­
agement of family and friends. The 
majority o( these individuals now li­
censed to practice law have had no 
more involvement with the state bar 
than making appllcation as law stu­
dents and later applying for and tak­
ing the bar examination. 

Upon admission to the bar, a young 
lawyer has two options with respect 
to his or her professional association. 
He may limit his participation in bar 
activities to the minimum required to 
maintain the right to practice law, or 
he may become involved and help 
chart the course the bar takes In the 
future. The Young Lawyers' Section 
offers an ideal opportunity for newly 
admitted members of the bar to be­
come an Integral pan of an excellent 
professional association. 

The projects and programs nvaila­
ble within the section offer an excell­
ent training ground for future leaders 
of the bar as a whole. As evidence of 
this, the YLS is proud to note that our 
present state bar presiden1, Jim Nonh, 
is a past president of the YLS and has 
been extremely supportive of the sec­
tion, encouraging young lawyers to 
take a more acti,•e and responsible 
role in the activities of the bar. 

In light of ~,e importance we in the 

The Alabama Lawyer 

section place on the involvement of 
the new admittees to the bar in their 
association, we are making a special 
effor1 to educate law students 
throughou1 the state on 1he services 
provided by and the ac1ivl1ies of an 
association of which they will very 
soon be a part. 

Bill Traeger of Demopolis is the pre­
sent chairman of the Law Student Li­
aison Committee of !he YLS. He and 
his committee have cont.Jcted the in· 
stnte law schools and are attempting 
to offer a service 10 prepare students 
for the transition from student to 
member o( the Alabama Stale Bar. 

Not only do we feel that ii is imper­
ative we develop a strong association, 
bu! we also are making great strides 
at developing a better image of the 
bar and a better rappon between our 
association and other professions. tn 
March 1986, the YLS again will host 
the Conference on the Professions. 
The conference will be held in Gui( 
Shores and attended by a number or 
people representing a wide variety of 
professions. This conference has been 
a tremendous success In the past, and 
we have every reason to expect this 
year wil I be the most successful. Ran­
dy Reaves and his committee have 
been working diligently lO prepare for 
the conference. We can expect rep­
resentatives from nursing, pharmacy, 
law, medicine, psychology, engineer­
ing and a host of other professions. 
The participants will benefit from a 
seminar desig,,ed to update them on 
new legal requirements in specific 
areas of practice, including recenl de-

I, Bernard Bra nnan, Jr. 
YLS President 

c1s1ons affecting their individual 
boards and associations. This confer­
ence serves to promote an excel lent 
relationship between lawyers of the 
state and various other professionals. 
We in the YLS would appreciate your 
encouraging clicnlI who are profes­
sional people to attend our annual 
Seminar and Conference on tl,e Pro­
fessions as I am certain you and your 
clients will find it to be an enlighten­
ing program. 

When the subject of young lawyers 
and seminars comes to mind, it is im­
possible 10 overlook the annua l San­
deslin seminar sponsored by the YLS. 
The seminar will be held Friday and 
Saturday, May 16 and 17, in Sandes­
tin. Caine O'Rear and Charlie Mixon 
or Mobile have been hard al work 
preparing for this event In the past, 
this seminar has been one of the most 
highly attended CLE programs pre­
sented to Alabama lawyers, so now 
Is the time to make your plans l'O be 
with us in Sandestln this May. 

Finally, the YLS Is organized to 
serve every member of the bar, and 
If you have a particular need we can 
serve, please contact me or any other 
officer or executive committee mem• 
bcr of the YLS. • 
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About Members, Among Firms 
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ABOUT MEMBERS 
Greg Ward announces the opening 

of his law office in Suite 117, Johnson 
Building, Lanett, Alabama 36863. 
Phone 642-6008. 

• Daniel A. Pike is pleased to 
announce the formation of Daniel A. 
Pike, PC, for the general practice of 
law, with offices at 160 South Warren 
Street, Mobile, Alabama 36602. 
Phone 432-2620/2623 or 633-0454. 

• Allan M. Trippe is pleased to 
announce the relocation of his office 
to The Rhodes Professional Building, 
2956 Rhodes Circle, Birmingham, Al­
abama 35205. Phone 933-8383. 

• William S. Fishburne, Ill , a mem-
ber of the Birmingham law firm of 
Sadler, Sullivan, Sharp & Stutts, PC, 
has been selected by the li en and 
Bond Claim Network 50 as its lead 
counsel for Alabama. The Lien and 
Bond Claim Network 50 is a national 
network of attorneys from each state 
designed to serve construction com­
panies and suppliers who do business 
in several states. 

Fishburne is a graduate of Samford 
University and Cumberland School of 
Law and received his Master of laws 
in Taxation from New York University. 

• Robert C. Ayers, Sr., announces the 
relocation of his office to 159 Rich­
bourg Avenue, Shalimar, Flor ida 
32579. Phone (904) 651-4424. 

• Norman Roby announces the relo-
cation of his office to the Walgreen 
Professional Building, Suite 203, 207 
Johnston Street, SE, P.O. Sox 2925, De­
catur, Alabama 35602. Phone 353· 
5212. • 

Barbara C. Miller announces the 
open ing of her law office at 703 Terry 
Hutchens Building in Huntsville, Ala­
bama 35801. Her mailing address is 
P.O. Box 4, Huntsville, Alabama 
35804. 

AMONG FIRMS 
Barry A. Friedman, PC, 3004 La 

Clede Building, 150 Government 
Street, Mobile, Alabama 36602, takes 
pleasure in announcing Jay Michael 
Ross has become associated with the 
firm. 

• The law firm of Murchison & Sutley 
takes pleasure in announcing J. Tim 
Coyle has become associated with the 
firm in the general practice of law. 
Their office is located al 224 West 
Laurel Avenue, Foley, Alabama 36535 
and their phone number is 943-1579. 

• McElvy & Ford announces F. 
Michael Ford is no longer engaged in 
the practice of law, and the fim1 will 
now be known as McElvy & Ford, 
consisting of Douglas McElvy and 
Steven W. Ford, Also, the firm is 
pleased to announce the association 
of Robert A. Morgan. Offices are 
located at 621 Greensboro Avenue, 
Tuscaloosa, Alabama 35401 and 117 
Coun Square West, Centreville, Ala­
bama 35042. 

• Joe A. Macon, Jr., takes pleasure in 
announcing Blake Alan Green has 
become associated with his firn1 in 
the general praetice of Jaw. Offices are 
located at 170 Hill Street, Wetumpka, 
Alabama 36092. Phone 567-4358. 

• Alabama Gas Corporation is 
pleased to announce Amy Watson 
Stewart has joined its Legal De­
partment. Offices are located at 2101 
Sixth Avenue North, Birmingham, Al­
abama 35203. 

• J. Thomas King, J. Thomas King, Jr., 
and Alan Lamar King of the law Orm 
King and King announce their 
relocation to The King Professional 
Building, n3 South 27th Street, P.O. 
Box 10224, Birmingham, Alabama 
35202-0224. Phone 324-2701. 

I • 

Robert Burdine, Jr., and J. Wilson 
Mitchell announce the formation of 

a firm (or the general practice of law 
under the name of Burdine & Mitch­
ell, with offices located al 102 South 
Coun Street, Suite 412 First Federal 
Building, Florence, Alabama 35630. 
Phone 767-5930 . 

• Gregory D. Hyde, formerly a 
member of Sirote, Permutt, Friend, 
Friedman, Held & Apolinsky, PA of 
Birmingham, is pleased to announce 
he has become a member of the law 
firm of Fraley, Heekin and Davis, PA, 
and the name of the firm has been 
changed to Fraley, Heekin, Hyde and 
Davis, PA. Offices are located in Suite 
1100, Atlantic Bank Building, 20 North 
Orange Avenue, Orlando, Florida 
32801. Phone (3051 843-0191 . 

• Haskell, Slaughter, Young & lewis, 
PA, takes pleasure in announcing 
Ottie C. Akers has become associated 
with the firm in the practice of Jaw, 
with offices al 800 First National­
Southern Natura l Building, Bir­
mingham, Alabama 35203. Phone 
251-1000 . 

• Engel & Smith, partners in the 
general practice of Jaw, announce the 
change of the firm name to Engel, 
Walsh & Zoghby, the relocation of 
their offices to Suite 1106 Riverview 
Plaza Office :rower, P.O. Box 1045, 
Mobile, Alabama 36633 aod Leo A. 
Smith, Jr., has retired and is now of 
counsel to the firm. 

• The firm of Johnstone, Adams, 
Howard, Bailey & Gordon is pleased 
to announce R. Gregory Watts, John 
A. Carey, C. Grantham Baldwin and 
Michael C. White have become 
<15sociated with the firm. Offices are 
located at 104 St. Francis Street, RO(<II­
St. Francis Building, Mobile, Alabama 
36602. Phone 432-7682. 

• Stanard & Mills is pleased to 
announce Polly Kellar has become 
associated with the fim,. Offices are 
located on the seventh floor of the 
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SouthTrust Bank Building. Mobile, Ala­
bama 36602. Phone 432-0701. 

• 
The law fim1 of Roberts, Davidson 

& Wiggins takes pleasure In an­
nouncing Herschel T. Hamner, Jr., 
and Mary Beth Wear caver t hove be­
come associated wilh 1he firm in the 
practice of law. Offices are localed at 
2625 81h Sueet, Tuscaloosa, Alabama 
3S401. Phone 759-5771 

• 
Albrittons & Givhan, 109 Opp A~ 

nue, Andalusia, Alabama 36420 takes 
pleasure in announcing William 
Harold Albritton, IV, has become an 
associate, James R. Clifton has 
become a member and the firm name 
has been changed 10 Albrittons, Giv­
han & Oilton. 

• 
The law firm of Azar, campbe ll & 

Aur Is pleased to announce Richard 
C. Dean, Jr., has become an associate 
wi1h 1he tim, with offices localed at 
260 Washington Avenue, Momgom­
cry, Alabama 36104. Phone 265-8551. 

• 
The law firm or Hardwick, Hause, 

Segrest & Northcu tt is pleased 10 an­
nounce Charles D. Decker Is now an 
associate. Offices are localed at 210 
North Lena Street, Dolhan, Alabama 
36303. Phone 794-4144. 

• 
The law firm of Corley, Moncus, 

Bynum & DeBuys lakes pleasure In 
announcing William L. Green ond 
JoAnne Henderson Dorr have be­
come associated with the firm. Offices 
are located al 2100 Sixteenth Avenue 
South, Ash Place, Birmingham, Ala­
bama 35205. 

• 
The law firm of Emond & Vines 

rakes pleasure in announcing the 
Honorable T. Eric Embry, retired jus-
1lce of 1he Alabama Supreme Coun, 
Is now of counsel to the firm. Offices 
are localed at 1800 Clty Feder.ii Build­
ing. Birmingham, Alabama 35205. 
Phone 254-3224. 

• 
Norman K. Brown, Attorney, PA, is 

pleased 10 announce lhe association 
of Garry W. Abbott, wl1h offices a1 
1818 Third Avenue Nonh, P.O. Box 
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785, Bessemer, Alabama 35021. 
Phone 428-T.321. 

• 
The law firm of Pappanastos & Sam-

ford, PC, is pleased 10 announce 
laura A. Calloway and Susan Shirock 
DePaola became members of the firm 
August 1, 1985. Olfices are located in 
Suite 311, One Coun Square, Mont­
gomery, Alabama 36102. Phone 262-
1600. 

• 
The members of the lirm of 

deGraffenried & Hawkins are pleased 
to announce Ritchie l. Tipton has be­
come associated with the firm. The 
offices are localed at 2&20 6th Street, 
Tuscaloosa, Alabama 35401. Phone 
759-1226. 

• 
Hardin and Hollis is pleased 10 an-

nounce Karen M. Ross has become 
associated with 1he firm al 1825 Mor­
ris Avenue, P.O. Box 11328, Biming­
ham, Alabama 35202-1328. Phone 
328-2675. 

• 
The law Arm of Markow, Walker & 

Reeves takes pleasure in announcing 
Michael T. Estep (admiued Alabama 
and Mississippi) has become asso­
ciated with the firm. Offices are lo­
caled al 176S-A Lelia Drive, Suite 104, 
Jackson, Mississippi 39216. Phone 
(601) 981-4 311. 

• 
The firm of Wilson, Pumroy & 

Adams and Chnrles H. Rice are 
pleased to announce 1heir formation 
of a partnership for the general prac­
tice of law under the name of Wilson, 
Pumroy, Rice & Adams, 1431 L.eighcon 
Avenue, P.O. Box 2333, Anniston, Ala­
bama 36202. Phone 236-4222. 

• 
The law fim or Henslee and 

Bradley takes pleasure In announcing 
John T. Robertson, IV, has become a 
partner In lhe firm. The new fim 
name will be Henslee, Bradley and 
Robertson, with offices located at 754 
Chestnut S1ree1, P.O. Box 246, 
Gadsden, Alabama 35902-0246. 
Phone 543-9790. 

• 
The firm of Smith & Taylor takes 

pleasure in announcing Richard W. 

Lewis and Tom Sherk have become 
associated with the firm. Offices are 
located al Suite 1212 Brown-Marx 
Towers, Blmingham, Alabama 35203. 
Phone 251-2555. 

• 
The law firms of Cleary, Lee, Morris, 

Evans & Rowe and Charles R. Smith, 
Jr., PC, take pleasure in announcing 
lhe merger of their fims under the 
name of Cleary, lee , Morris, Smith, 
Eva11S & Rowe, and John R. Barran 
has become a part.ner of the firm. 
Offices are localed at 300 Clinton 
Avenue West, P.O. Box 68, Huntsville, 
Alaba ma 3580 4. Phon e 533-
9025. 

• 
Larry R. Newman is pleased 10 

announce the relocation of his office 
to 604 381h Street Soulh, Birming· 
ham, Alabama 35222. Phone 
591-6766. 

• 
Cha rlcs Eugene Caldwell an-

nounces 1he relocation of his general 
prnctlce or law 10 Suite 419 Frank 
Nelson Building, Birmingham, 
Alabama 35203. Phone 323-2444. 

• 
The law firm of Brown, Hudgens, 

Richardson, PC, 1495 University 
Boulevard, Mobile, Alabama 36609, 
takes pleasure in announcing William 
H. Sisson and Richard H. Taylor have 
become associated with the nrm . 
Phone 344-7744. 

• 
The law fim1 o( Franson, Dearing 

and Aldridge, PA, announces Drew 
W. Prusiecki has become associated 
with the firm. Offices are located at 
1506 Prudential Dri'i!. P.O. Box 10840, 
Jacksonville, Florida 32247. Phone 
1904) 399-0555. 

• 
The law firm of Lanier, Shaver & 

Herring, PC, is pleased to announce 
William W. Sanderson, Jr., and H. 
Harol d Step.hens have become 
members o( the fim, and Rennie 
Stettler, Elizabeth C. Williams and 
John P. Burbach have become 
associated wi1h the firm. Offices are 
located a1 404 Madison Suee1 South, 
Huntsville, Alabama 35801. Phone 
533-5920. 
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Opinions of the General Counsel 

QUESTION: 

"Under what circumstances can an attorney file suit 
against a former cli ent or take a position adverse to a former 
client ?n 

ANSWER: 

If there is a "substantial relationship" between the issues 
in the prior representation of the former client and the issues 
in the contemplated suit against or position adverse to the 
former client such that the attorney could have learned of 
a "confidence" or "secret" of the former client that he can 
use adversely to the former client and favorably to the new 
client, the attorney cannot ethically proceed against the 
former client To preclude action against a former client it 
is not necessary that the attorney did, in fact, receive such 
a "confidence'' or "secret:· 

DISCUSSION: 

The Office or the General Counsel and the Disciplinary 
Commission have written a large number of formal opinions 
concerning the propriety of an attorney's taking a position 
adverse to a former client. Numerous informal inquiries have 
been directed to the general counsel. Although the issue was 
touched upon briefly in an opinion published in the Novem­
ber 1984 Alabama lawyer, the precise question was not the 
subject of the opinion, and we deem ii helpful to set forth 
the guidelines herein. 

Disciplinary Rule 4-101(A) and (8)(1) provides: 

24 

(A) "'Confidence' refers to informalion protected by the at­
torney-client privilege under applicable law, and 'secrer refers 
to other information gained in the professional relationship 
that the client has requested be held inviolate or the disclosure 
of which would be embarrassing or would be likely to be 
detrimenllll to the client. 
{B) Except as permitted by DR 4-101(0 a lawyer shall not 
knowingly: 

(I) Reveal a conOdence or secret of his client:· 
Disciplinary Rule 5-101(C) provides: 
•:,.. lawyer shall not represent a pany 10 a cause or his suc­
cessor alter having previously represented an adverse party 
or interesl in connection therewith." 
Disciplinary Rule 5-105{A) provides: 
"A lawyer shall decline proffered employment if the exercise 
of his independenl professional judgment in behalf ol a client 
will be or Is likely to be adversely affected by the acceplllnce 
of the proffered employment, or if it "M>uld be likely to in­
volve him in representing differing interests, except to tl1e ex­
tent permitted under DR 5-lOS(Q:· 

by William H. Morrow, Jr. 

Disciplinary Rule !>-t05(B) provides: 
•:,.. lawyer shall not continue multiple employment ii the ex­
ercise or his independent professional judgment In behalf of 
a client will be or is likely to be ad"ersely affected by his rep,e­
sent.1tion of another client, or if ii would be likely to involve 
him In representing differing interests, except to the extent 
permitted under DR 5-lOS(Q:· 

The Code of Professional Responsibility of the American 
Bar Association does not have a rule identical or substantial­
ly the same as Rule 5-101(0, Code of Professional Respon­
sibility of the Alabama State Bar. This disciplinary rule of the 
Code of Professional Responsibility of the Alabama State Bar 
addresses it.self specifically to the "former clienr problem. 
The key iurds in this disciplinary rule are the words "adverse" 
and "in connection therewith:' Although fom1er Disciplinary 
Rule 105, Code of Professional Responsibility of the American 
Bar Association, which is identical to the corresponding rule 
of the Code of Professional Responsibility of the Alabama 
State Bar, does not refer specifically to current or former 
clients, judicial opinions have expressly or impliedly round 
that the drafters of the code intended to include the former 
client problem in the disciplinary rule. E.F. Hvtton v. Brown, 
305 F. Supp. 93 (S.D. Tex. 1969); Estate Theatres, Inc. v. Col­
umbia Pictures Industries, Inc., 345 F. Supp. 93 (S.D.N.Y. 
1972); Robert H. Aronson, Conflict of lncerest, 52 Washington 
Law Review 807 

The Disciplinary Commission has consisten~y held that 
in order to preclude an attorney from suing a former client 
it is not necessary that the attorney actually obtain a "con­
fidence" or "secret" which he can use favorably to a new 
client and adver.;ely to a former client It is sufficient that there 
is a "substantial relationship" between the two representa­
tions such that the attorney could have acquired such a "con­
fidence'' or "secret:· In the case of Ex Parte Taylor Coal Com­
pany, Inc., 401 So. 2d 1 (1981) the Supreme Court of Alabama 
has adopted the substantial relationship test in contrast to 
the test which would require a showing of the receipt or an 
actual "confidence" or "secret:' See fx Parte State Farm Mutual 
Automobile Insurance Co., 469 So. 2d 574 (Ala. 1985). 

We are of the opinion that the words "substantial relation­
ship" as used by the courts in interpreting DR 5-101{AJ and 
the words "in connection therewith" as used in DR 5-101(C) 
should be given subs1antially the same interpretation, and 
= further are of the opinion that there must be a "substan­
tial relationship" or "connection" as it rela1es 10 the issues 

Continued on page 27 
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Attorneys Admitted to Bar, Fall 1985 
Joanne Mink Adams ........•.• Blrmlnsham, Alabama 
Jona1han lane Adams •...•.••.... Talladesa, Alabama 
Stephanie Kay Alexander •••..•...••• Mobile , Alabama 
William Harold Albrinon, IV .. . . . . . Andalusia, Alabama 
Charysse Lynn Alexander . . .... . Monrsomery, Alabama 
Deborah Lynn Alley • . .. ...... .... . Mob/le, Alabama 
Charles Lester Anderson ....... . Monrgome,y, Alabama 
Michael Alan Anderson .•... . ... Birmingham, Alabama 
Patricia Anhur Anderson .....•.. Birmingham, Alabama 
James Finley Andrews . . . • • . . . . . . . . • • Miami , Florida 
Amy Lucile Baird .....••••..•.. Birmingham, Alabama 
Beverly Poole Baker . . . ....... Birmingham, Alabama 
Susan Elizabeth Baker •........ . BirminBham, Alabama 
Charles Grantham Baldwin .... ... . .. Mob/le, Alabama 
Katherine Nowell Barr ..•....... BlrmlnBham, Alabama 
Donna Elise Barrow .. .............. Mobile , Alabama 
Willard Russell Beals, Jr .••••..•. Birm ingham, Alabama 
Kimberly Carr Beard .••.... .. .. Birmingham, Alabama 
Duke Oliver Bethea ..•..•.•.... Birmingham, Alabama 
Gregory Marion Biggs .•.... . .•.. . . Madison, Alabama 
Steven Edward Blair ...... . . . . . Montgomery, Alabama 
Richard Massey Blythe .••.. . .•.... Leighton, Alabama 
Daniel Elbert Boone ....... .. ..... Florence, Alabama 
Blythe Ann Bosslick ............ Birmingham, Alabama 
Edward Gibson Isaacs Bowron •.• Bilminsham , Alabama 
Rex Neil Boyd ................ Birminsham , Alabama 
David Dyer Boyer .••••....•.. • Mon1Bomery, Alabama 
Michael Joseph Brandt. .... . .. . . Blrminsham, Alabama 
Paul Adams Brantley .... . . ... . . Monl$nmery, Alabama 
Herbert Willis Brewer, Jr . .. .. . Pleasant Grove, Alabama 
Isaac Ripon Britton, Jr . . .......•. Birmlnsham , Alabama 
Jeffrey Adam Brooks ........••. Birmlnsham, Alabama 
Robert Lee Broussard •..•• . ...•.. HunlSville, Alabama 
William Jordan Brower ...•..... Birmingham, Alabama 
Hayes DeCaley Brown, II ....... BirmlnBham, Alabama 
John Clement Brulkiewlcz ... . .... . .. Mobile, Alabama 
John Nathanael Bryan .. . . . ..... Birmlnsham, Alabama 
Carla Shelton Burton •.••.•.. ... . Tuscaloosa, Alabama 
John Calvin Cason •..... . ..••. Montgomery, Alabama 
John Bartley Cavender .....•.... Birmlnsham , Alabama 
Mary Beth Wear Caven •.••.....• Tuscaloosa, Alabama 
Roben Mark Chattin ....••.. .. ..... Deatur , Alabama 
Karen Lynne Chunn •..•........ Birmingham, Alabama 
Mary Lynn Clark .•...... . .. . ....... Washinsion, DC 
Kennelh Lee Cleveland . .. .. .... Birminsham , Alabama 
Franklin Luke Coley, Jr . ... . .. .. . . ... Mobile , Alabama 
Betsy Palmer Collins .....•.... . BirminBham, Alabama 
Clifford Larry Collins ..••.•••.... Crane Hill , Alabama 
Lisa Jan Collins . • • .....•..... Birminsham, Alabama 
Henry Neal Cook . • • • • . • . . . . . . . Haleyville , Alabama 
Peggy Lee Hale Cook ....• .. ... Birmingham, Alabama 
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Jimmy Michael Cooper ........ . Birminsham, Alabama 
James Milton Copeland .•.... . . . .•. Gadsden, Alabama 
Katherine Lynn Corley •••••... .. Birminsham, Alabama 
James Timothy Coyle ....... Masnolia Sprinss, Alabama 
Mark Braxton Craig .....••...•.... Decawr, Alabama 
James Thomas Crawford . , . ..... Birmingham, Alabama 
Ronald Rudolph Crook •.•.... .. Birmingham, Alabama 
Vicki Raines Crowell , ..•..... .. Phenix City, Alabama 
James Grady Curenion, Jr ••.. . .. . Spanish Fort, Alabama 
William Whinen Curlee ..•..•. . Birmingham, Alabama 
Andrew Dalins ..••.......••.••. Hunisvllle , Alabama 
Gladys Marie Daniels . , ••..• . . .. .. . Mobile, Alabama 
Sandra Belh Davis . . .. . ..•.. . .... Tallassee, Alabama 
Richard Cary Dean, Jr. . .. . .. . .. Mon(8omery, Alabama 
Charles David Decker •.. . .. .. .....• Dothan, Alabama 
William Kevin Delgrosso .. . ... .. Birmlnsham, Alabama 
Richard Blake Deni ••.••••.... . Birminsham , Alabama 
Patricia Gail Dickinson •••••. . .. Birmlnsham, Alabama 
Terri Ann Dobell •..•..••.••... Birmlnsham , Alabama 
JoAnne Henderson Dorr ........ Birmlnsham , Alabama 
Luther Maxwell Dorr, Jr . . . .. . . .. Birmlnsham , Alaba ma 
Christine McKoy Drake •.••. .... . . Vinemon(, Alabama 
Bryan Gerard Duhe' ...•.... .. . ... . Mobile , Alabama 
Russell Tumer Duraski .......... Phenix City, Alabama 
Katherine Leigh Eagerton .•••••.• Birmlnsham, Alabama 
BIiiy Lee EHion ..•.....•.....• Birmlnsham, Alabama 
Teri Lynn Ellion •..••••.••....• Birminsham, Alabama 
Robert Eugene Ely ..•.•..... ... Mon(8omery, Alabama 
Lisa Paul Fann ..••....•• , .. ... Birmingham, Alabama 
Robert Paul Fann .. . .. . ..•.. ... Birmingham, Alabama 
Richard Edward Fikes ............... Jasper, Alabama 
Sara Jane Finley .•.•••••.•.... . Birmingham, Alabama 
Deborah Perry Fisher ••••.••.... Birminsham, Alabama 
Marilyn Bunon Fisher ........ . .. Tuscaloosa, Alabama 
Mark David Fisher. . . . • ..•..•.••.. Mob/le, Alabama 
Jamie Suzanne Flanagan .•...... Pascagoula, Mississippi 
Brenda Deneise Flowers •. . . .... Mont ,gomery, Alabama 
Richard Arthur Freese •..•..... . Birminsham, Alabama 
Thomas Alan Friday .............. Florence, Alabama 
Clara Lucille Fryer ..•.••.••.. . . . ... . Atlanta, Geof8ia 
Mark Everett Fuller ••...••••.•... Enierprise, Alabama 
Howard Furman ....••.•..•... Birminsham, Alabama 
Mark Louis Gaines ..... . .. .. ... Gardendale, Alabama 
LIiiian Viola Garcia ..... . ... ... Homewood, Alabama 
Roy Stuart Goldfinger ..• . . ..... Montgomery, Alabama 
Tammy Sue Craves ...... .. . ... Birminsham, Alabama 
John Merrill Gray, II • , •....... . Birmingham, Alabama 
Harold Edward Grierson ...... . .•..• Bremen, Alabama 
David Jonathan Guin •.•.•..... Monteomery , Alabama 
Sandra Carlin Guin ••••••..•..•• Tuscaloosa, Alabama 
Mary Fisher Gunter .• , .. • ..... . Montgomery , Alabama 
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Bill y Glen Hall ... .... ...•...• Montgomery, Alabama 
Jack Jordan l-lall , Jr . •.••.••.•.. . Birmingham, Alabama 
James Albert Hall , Jr. ....... ..... Tuscaloosa, Alabama 
William Lee Hanbury ............• Florence, Alabama 
Linda Marie Hand ...•.•.•• . •• . Birmingham , Alabama 
Jona1han Scott Harbuck ••.••..• . Birmingham, Alabama 
WIiiiam Brian Hardegree , .. ... ... . Anniston , Alabama 
W ill iam Dennis Harmon ........ Birmingham, Alabama 
Charles W illiam Hart, Il l ......•..•... Ozark, Alabama 
Kevin John Hawkins •...••.••.• Birmingham, Alabama 
Victor Lee Hayslip .......•..... Birmingham, Alabama 
M ichael Ell is Henderson .. .. •. . • Momgomery, Alabama 
Deborah Ann Whi tmore Hicks •.. .... Eufaula, Alabama 
Sharon Diane Hindman .. . ..... .... /-lodges, Alabama 
Lynn Hink le Hoff .. .. .....•.... Birmingham, Alabama 
Jean McCulley Holcomb •••.••.•• Tuscaloosa, Alabama 
David Frankli n 1;ol mes ..•..••.•. . .•. Margate, Florida 
Alex Lafayene Ho ltsford, Jr . .••...•.• Clanton, Alabama 
Bobby Joe Hornsby ... ... ........ Trvssville , Alabama 
Wi ll iam W iley Horton • . ••.•••.. Birmingham, Alabama 
M ichael Gilber t Huey .......• •••.. • Mobile , Alabama 
Lisa Jean Huggins ............. Birmingham, Alabama 
Janice Arlene Humber ..•••.•••. Birminsham , Alabama 
Joseph Gullatte Hunter , Il l .. ....... Gadsden, Alabama 
Mary Pilcher Hunter . . ......... Birmingham, Alabama 
Jeffery Nei I Hyche .•..•..•..•.••. Northport , Alabama 
David Glenn Hymer • . .....•.•. Birmingham, Alabama 
Horace Cecil Ireland, Ill .......• Birmingham, Alabama 
Alice Elizabeth Jackson .. ....... Momgomery , Alabama 
Janie Baker Johnston •. . ..•••..•.• Crossville, Alabama 
George Edward Kassouf . ••.••..• Birmingham, Al,1bama 
James Alfred Kee, Jr. . • . ••..••.. Birmingham, Alabama 
Deborah Hope Kehoe •..•.•••.••... Mobile , Alabam,1 
Polly Joye Kellar .................. Mobile , Alabama 
Charles Michael Kelly ......... . .... Geneva, Alabama 
Thomas Albert Kendrick . .•• . ••• Birmingham, Alabama 
Randal Wayne Key •.• . .•. . .. . •. . .. Decawr, Alabama 
David Ala n Kimberley ...• , ....... Gadsden, Alabama 
Roy Floyd King, Jr. . ....... .. .. Birmingham, Alabama 
Je,·ry Eugene Kirby .. ...•. . •..•• Birmingham, Alabama 
Thomas O liver Kitchens .••.•...... Roanoke, Alabama 
Alley Langley Kitch ings ...• •... . Birmingham, Alabama 
Thomas Cowin Knowles ...... .. Montgomery, Alabama 
Suellen Powers Lambert .. ••. . •.• Wetumpka, Alabama 
Margaret Louise Lathum . ....•.. Birmingham, Alabama 
Roben Cleveland Ledbetter . .. ... Birmingham, Alabama 
Susan Joan Leeds .............. Birmingham, Alabama 
Paula Dud ley Levitt ..... ..• ... . Birmingham, Alabama 
Richard Wayne Lewis .. . ....... Birmingham, Alabama 
Phil Ip Noah Lisenby ..•••...•... . Huntsvllle, Alabama 
W illia m Aries Lisenby, Jr •••..•.. Montgomery , Alabama 
Dorothy Wells Littleton . .. . .... Montgomery , Alabama 
David Cary Livingston ... .. . .. .... Gadsden, Alabama 
Susan Elizabeth Lloyd .... •.. . •. Birmingham , Alabama 
Ellen Agee Lockwood . • .. •. . •• . Montgomery, Alabama 
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Francis Allen Long, Sr •.•..••....•• Florence, Alabama 
Braxton Blake Lowe ..••........ Birmingham, Alabama 
Gerri Lucinda Lyles .....••... . Montgomery , Alabama 
Teddy Lee Mann ........ • ..•• Birmingham, Alabama 1 
Charles John Mataya ... , .. , .... Montgomery , Alabama 
Thomas Kelly May . ••.•.... .... Birmingham, Alabama 
David Lee McAli ster •.......... Birmingham, Alabama 
Matthew Clay McDo nald .... . •. . ... Mobile , Alabama 
Patricia Anne McGee • . • . . • . •. Birmingham, Alabama 
Edward Ray McKee, Jr . ........•. . Huntsville , Alabama 
Sister Lynn Marie McKenzie ....• Birmingham, Alabama 
Michae l Lyndon McKerley •..•• . . Birmingham, Alabama 
Michae l Dale McKibb en ........ Birmingham, Alabama 
Lucie Underwood M clemore ... . Montgomery, Alabama 
Anne Elizabeth McVay ......•. • Montgomery, Alabama 
Lynn Sensabaugh Merri ll •..••.. Montgomery, Alabama 
Fred Charles Meyer, Jr . .•••.. Scotch Plains, New 1e,sey 
Paul Frederick Meyers, II .•.......•• Pelham, Alabama 
Jacqueline Denise Miller .... . , ... Tuscumbia, Alabama 
Gai I Livingston Mills . . .... . .... Birmingham, Alabama 
Louis Daniel Mims ..•....• . ....... Mobile, Alabama 
Nancy Howell Mitchell .••..•..• Birmingham, Alabama 
Corey Brent Moore •........... Birmingham, Alabama 
Kathy Jean Moore ........ ..... Birmingham, Alabama 
John Calhoun Morrow ..•••••••. Shoal Creek, Alabama 
Perry Gerwin Myer, Jr . ....•.. • Jackson's Gap, Alabama 
David Sullivan Neel, Jr ••..•..... Birmingham, Alabama 
Roger Andrew Nelson ............ .. Marietta, Georgia 
Lesley Brackin Newcombe ........ Huntsville , Alabama 
Gregory Alan Nicholas . . ...... • Montgomery, Alabama 
Bradley Alan Norton ....•..• . •. Birmingham, Alabama 
Kenneth Sloan Nunnelley . .. . .•. Montgomery, Alabama 
Carl Smith O'Nea l, Jr . ......•. . • Birmingham, Alabama 
Nancy Cooley Osborne ..•..••.. Birmingham, Alabama 
Brian Kenneth Parker ...... .. . Vestavia Hills, Alabama 
Michael Max Partain .....•.... . ....• Leeds, Alabama 
Lenora Walker Pate •..•..•...• . Birmingham, Alabama 
Robert Matthew Pears •...•..••. Homewood , Alabama 
Regina Marie Pena ..... .. .... ... Huntsville, Alabama 
Michael Richard Pennington .••• . Birmingham, Alabama 
Edmund Payne Perry .••....•... Birmingham, Alabama 
Collins Pettaway, Jr . .•..••..•.•. Birmingham, Alabama 
Bennett Lee Pugh ..•............ Huntsville , Alabama 
Maxwell Homer Pulli am, Jr ........ . . Pelham, Alabama 
Barry Alan Ragsdale ........... Birmingham, Alabama 
David William Rands . . ... . •• . ...• Collinsville, Illinois 
Wesley Clyde Redmond .•• . .•.. Birmingham, Alabama 
Davis Graham Reese ..•.••...•. Birmingham, Alabama 
Harry Mason Renfroe, Jr •..... , . ..... Toney, Alabama 
Mary Alice Rhodes .... . ..... .. Birmingham, Alabama 
Edward Earl Rhyne, Jr ........... Birmingham, Alabama 
John Burruss Riis ......•.......••.. Mobile, Alabama 
Robert Murie l Ritchey .•• . .•..•. Birmingham, Alabama 
Martin Earl Roberts, Jr. . .••.•• .. .... Eufaula, Alabama 
Shaler Sindair Roberts, Ill .••.... .. . Florence, Alabama 
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Lisa Schmidt Robinson . . . . . . . . Birmingham, Afobama 
Barbara Shroyer Roman • • • . . . • • Fairhope, Alabama 
Jay Michael Ross • • . . . . . • . • . . . Daphne, Alabama 
Karen Ma~h Ross . . . . • . . . • • . . . • . Pelham, Alabama 
Michael Dale Russell .... .. . .. ...•.•.. Opp, Alabama 
Steven William Saccoccla .. .. .•...... A(lanta, Georgia 
Julie Anne Sammons .... ..... .. Birmingham, Alabama 
James Robert Scalco . • •....... Birmingham, Alabama 
Leah Frances Scalise ..... . ... . . Birmingham, Alabama 
Mark Andrew Scogin •..... .. ...• Tuscaloosa, Alabama 
Waller Francis Scou, Ill ... . • . ... Birmingham, Alabama 
Eugene Alan Seidel . • • . . . . . . . . .• Mobile, Alabama 
Patrick David Seiter . . . . . . . . Birmingham, Alabama 
Jacquelyn Eudelle Shala ••....... Birmingham, Alabama 
Richard Forrest Sharrard •.. . ..••.••. St. Louis, Missouri 
Terry Alan Sides ..••.•. .. .. . ..••.• . Jasper. Alabama 
Cynthia Brannon Sirmon .•. . .... Birmingham, Alabama 
Anita Tucker Smith . . . • . . . . Mobile, Alabama 
Banks Thomas Smith. . . . . . . . . . . Dothan, Alabama 
Gary Charles Smith .•..• . ...... Birmingham, Alabama 
Jenny Lynn Smid, . .. . ........ . .... Vestavia, Alabama 
John Kenneth Smith ..•........ Montgomery, Alabama 
Richard Earl Smith • • • • . . . . Birmingham, Alabama 
Susanna Black Smith • • . ....•.. Tuscaloosa, Alabama 
Paul Langon Sotherland ...... .. . Birmingham, Alabama 
Eugene Paul Spencer, II . ..•.. . .. Birmingham, Alabama 
Charles Averett Stakely, IV . . .... Birmingham, Ala.bama 
Robert Hershel Starr . . . . . . . . . . . . . Trussville, Alabama 
Susan Lynne Stephens • . .. . ... Birmingham, Alabama 
Ann Sh ashy Stewart ..... . ... . . Montgomery, Alabama 
Charles Andrew Stewan, Ill ..... Montgomery, Alabama 
Sandra Jean Stewart . • . . • . . . • . Montgomery. Alabama 
William Sims Stone . . . . . . . . . • .•• Blakely, Georgia 
Phillip Gillis Stutts •.•.•..•... Birmingham, Alabama 
Joseph Raymond Sullivan .. . ... . .. . . Mol,i/e, Alabama 

Patrick Martin Sullivan . . . • • •• , ... Mobile, Alabama 
Richard Harrell Taylor . • . .. Mob/le, Alabama 
Mark Josepo Tenhundfeld . • . . • • •.• Mob/le, Alabama 
Donald Alan Thomas . . . . . . . . . Birmingham. Alabama 
Stella Evans Tipton ....... . •... Birmingham, Alabama 
Sylvia Estelle Tucker ............ . Prospect, Tennessee 
Brenlly Alan Tyra. . • . • • • • Birmingham, Alabama 
Joseph Steven Upehurch .......... Talladega, Alabama 
Robert Allen Vaughn, II ..••.•••••. . . Decatur, Georgia 
David Windell Vickers . . ......... . . Dothan, Alabama 
Timothy Ray Wadsworth . . . . • • . . • •. Helena, Alabama 
Jacob Allen Walker, Ill . . . . . • •.. Opelika, Alabama 
Billy Ray Weathington, Jr. . . . . . Birmingham, Alabama 
Michael Coleman White . . • • • • . . ... Mobile, Alabama 
Deborah Faye Wilkins .. . ..•.•.... . Addison, Alabama 
Larry Morgan Williams . . . .... . .. . . Irondale, Alabama 
Mark Thomas Williams . . • . • .Birmingham, Alabama 
Sue Elizabeth Williamson _ . . . . Birmingham, Alabama 
David MacArthur Wilson ....••.. Birmingham, Alabama 
David George Wines, Jr. . . . . . . . . Goodwater, Alabama 
James Pettigrew Woodson, Ill ..•.. Tuscaloosa, Alabama 
Donald Marion Wright . • • • • . Birmingham, Alabama 
James Lloyd Wright Greensboro, Alabama 
Judi Zarzaur Wurm • . . . . . . • . Birmingham, Alabama 
Richard Lynn Wyall .... . ....... Birmingham, Alabama 

Fall 1985 Bar Exam Stalistics of Interest 
Number Sitting for Exam . . . . • . . . . . . . . • . 379 
Number Cenified to Supreme Coun . ... •.....•.• . 267 
Certification Rate •.......•..•... . . . , .......•. 70% 
Certification Percentages: 

University of Alabama ... • • • • . . . . . . . • • . • . . . 84 
Cumberland . • . ••.•......••.••... 83 
Alabama Nonaccredited 

Law Schools .........•....... .. . . •• , ...•.. 3 7 

• 
Opinions of the General Counsel Continued from page 24 

All advertisements 
and copy 

for the 
March 1986 

issue of 
The A labama Lawyer 

are due 
no later than 

January 27, 1986. 

The Alabama Lawyer 

in a previous representation of a former 
client and a mnremplated representation 
against such forme,-client rather than the 
mere subject matter of the two 
representations. 

The opinion of the Supreme Court of 
Alabama In Ex Pane Srare Farm Mutual 
Automobile Insurance Co., supra, sum· 
marizes the •substantial relationship" test 
as follows: 
"In Ex parte Taylor Coal Co., supra, this 
Court adopted the 'substantial relation­
ship' test for determining whether an at, 
tomey's prior representation of a client 

is grounds for his disqualification from 
representing a party against the former 
client. If the former client wishes to ha\11 
the attorney disqualified, he need show 
only tha1 lhe mauers or the causes or ac· 
lion involved in the pending action are 
substantially related to 1he matters or 
causes of action of the prior representa· 
tion. This lest is distinguished in Ex pa1te 
Taylor Coal Co. from the confidential re­
lationship lest whereby an objecting par· 
ty would have to show the actual con­
fidences cor,yeyed to the attorney:' !469 
So. 2d at 5751 • 
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cle opportunities 

16 thursday 

TAX CONSIDERATIONS FOR THE 
GENERAL PRACTITION ER 

Mo ntgomery 
Sponsored by: Professional Education 

Systems, Inc. 
Credits: 6.6 Cost $95 
For Information: 1-800-826-7155 

17 friday 

TAX CONS IDERATIONS FOR THE 
GENERAL PRACTITIONER 

Birmingham 
Sponsored by: Professional Education 

Systems, Inc. 
Cred its: 6.6 Cost: $95 
For Information: 1-800-826-7155 

19-23 
MIDW INTER CONVENTION 
Lake Buena Vista, Florida 
Sponsored by: Association of Trial law­

yers of America 
Cost; $175/members; 

$210/nonmembers 
For Information: Hl00-424-2725 

23-24 
MIDWINTER CONFERENCE 
Hilton, Birmingham 
Sponsored by: A labama Di strict At­

torneys Association 
Cost: $80 
For Informat ion: (205) 261-4191 
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23-25 
MIDWINTER CONFERENCE 
Hyatt, Birmingham 
Sponsored by: Alabama Trial lawyers 

Association 
For Informat ion: (205) 262-4974 

25 saturday 

MIDWINTER SEMINAR 
Grand Hotel, Point Clear 
Sponsoreo by: Mob ile Bar Association 
Credits: 4.0 
For Informatio n: (205) 433-9790 

30 thursday 

BASICS OF CONSUMER LAW 
Law Center, Tuscaloosa 
Sponsored by: Alabama Bar Institute for 

CLE and Ll1e American Bar Association 
Credits: 5.4 Cost: $120 
For Information: (312) 988-6200 

30-31 
GOVERNMENT CONTRACTS II 
Hyatt, Los Angeles 
Sponsored by, American Bar Association 
Credits: 14.7 Cost: $400/members; 

$425/nonme mbers 
For Informa tion: (312) 988-6200 

31 friday 
APPELLATE PRACTICE 
Civic Center, Birmingham 
Sponsored by: Alabama Bar Institute for 

CLE 
Crediis: 7.0 
For Information : (205) 348-6230 

SOCIAL SECURITY DISABILITY LAW 
Atlanta 
Sponsored by: ICLE of Georgia 
For Information: (404) 542-1121 

REPRESENTING AGRICULTURAL 
CLIENTS 

Holiday Inn Southwest, Jackson 
Sponsored by: University of Mi ssissippi 

Center for for Cont inuing Legal 
Education 

Credits: 7.2 
For Information: (601) 982-6590 

3-4 
BANKRUPTCY LITIGATION INSTITUTE 
Ho liday Inn on Union Square, San Fran-

cisco 
Sponsored by: law and Business, Inc. 
Credits: 10.8 Cost: $395 
For Information: (201) 472-7400 

9-13 
JUVENILE JUSTICE 
Faim1ont, New Orleans 
Sponsored by: Nation al College of 

Juvenile Justice 
Cost: $250/members; $275/nonmembers 
For Informatio n: (702) 784-6012 

13 thursday 

TRUST AND GIFT TECHNIQUE S FOR 
FINANCING CHILDRE N'S EDU ­
CATION 

law Center, Tuscaloosa 
Sponsored by: Alabama Bar Institute for 

CLE and ALI-ABA 
Credits: SA Cost: $120 
For Informatio n: (205) 348-6230 
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I 14 friday 
COMMERCIAL LAW 
Law Center Tuscaloosa 
Sponsored i,.i: Alabama Bar Institute for 

CLE 
Credits: 6.0 
For Information: (205) 348-6230 

20-21 
GOVERNMENT CONTRACTS II 
Hyatt, Washington 
Sponsored by: American Bar Association 
Credits: 14.7 Cost: $400/members; 

S425/nonmembers 
For Information: (312) 988-6200 

20-22 
TRIAL EVIDENCE, CIVIL PRACTICE 

ANO EFFECTIVE LITIGATION TECH· 
NIQUES IN FEDERAL ANO STATE 
COURTS 

Regent, Honolulu 
Sponsored by: ALI-ASA 
Credits: 22.8 Cost: $425 
For Information: (215) 243-1600 

21 friday 
LOCAl GOVERNMENT LAW 
Gvic Center, Birmingham 
Sponsored by: Alabama Bar Institute for 

CLE 
Credits: 6.0 
For lnfom1allon: (205) 348-6230 

26-28 
OIL ANO GAS LAW ANO TAXATION 
The 'vVestin. Dallas 
Sponsored by: Southwestern Legal 

Foundation 
For lnfom,ation: (214) 690-2377 

The Alabama Lawyer 

27 thursday 
ADVANCED FAMILY LAW 
Civic Center, Montgomery 
Sponsored by: Alabama Bar Institute for 

CLE 
Credits: 71) 
For lnfom1arlon: (205) 348-6230 

28 friday 
ADVANCED FAMILY LAW 
Civic Center, Birmingham 
Sponsored by: Alabama Bar Institute for 

CLE 
Credits: 7.0 
For Information: (205) 348-6230 

7 friday 
FEDERAL PRACTICE ANO 

PROCEDURE 
Savannah 
Sponsored by: ICLE of Georgia 
For Information: (404) 542-1121 

10-12 
EMPLOYMENT DISCRIMINATION 
Doubletree Inn, Dall~ 
Sponsored by: Southwestern Legal 

Foundation 
For Information: (214) 690-2377 

20 thursday 
MEDICAL MALPRACTICE 
Ga11ernors House, Montgomery 
Sponsored by: Alabama State Bar 
Credits: 3.0 Cost: included in Midyear 

Meeting registration fee 
For Information: (205) 269-1515 

21 friday 
ADVANCED REAL PROPERTY LAW 
Winfrey Hotel, Birmingham 
Sponsored by: Alabama Bar Institute for 

CLE 
Credits: 7.8 
For Information: (205) 348-6230 

FORENSIC EVIDENCE 
Atlanta 
Sponsored by: ICLE of Georgia 
For Information: (404) 542-1121 

22-23 
MEDICAL MALPRACTICE AND 

PERSONAL INJURY 
Reston, Virginia 
Sponsored by: The Medical Quality 

Foundation 
Credits: 14A Cost $125 
For Information: (703) 437-3333 

28 friday 
BANKING LAW 
Winfrey Hotel, Birmingham 
Sponsored by: Alabama Bar Institute for 

CLE 
Credits: 6.5 
For lnforma1ion: (205) 348-6230 

• 
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Lawyers in the Family 

Charles M. Kelly (l':/85) and James W. Ke/. 
ly (1950) (admirree and farher) 

David J. Guin (1985) and Judge J. Foy 
Guin, Jr. (1948) (admiuee and farher) 

A. Langley Kirchings (1985) ancl Atley A. 
Kirchings (1950) (admittee and father} 

Ted. A. Mills (1984); Gail Livingston Mills (1985); David C. Livingston (1985); Alan C. Livingston (1973J; and Jack Livingston (1950) 
(spouselbrothe,.;n./aw, admitteelsister, adm;tteelbrot.her, brother/brothe,.;n-law and uncle) 
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Nm Bryar, (1985) and Judge )oh11 N. 
Bryan, Ir. (1955) (admittee and father) 

John Burruss Rili (1985) and Erling Ri,s, 
Jr. (1953) (adm,uee and father} 

The Alabama Lawyer 

Robert M . Pears (1985) Jnd Cary C Pears 
(1976) (adm,uee and btOlhet) 

Debor,11! Lynn Alley /1985) and L. Mur· 
ray Alloy, Jr. (1959) (admittee and father} 

Charles Anderson (1985) and /,,mes 
Anderson (1979) (admittee and brother) 

Mark E. Fuller (1985) and Kenneth T. 
Fuller (1957) (admittee and farher} 
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James Milton Copeland 11985); 1¥.lyne 
Copeland (1951); and Frank W. Bailey 
(1983) (admittee , f.11her and cot1sin) 

William Harold Albritton, IV (1985) and 
William Harold Albritton, Ill (1960) (ad­
mittee and father) 

Mary PIicher /-lunter (1985); Joe T. 
Pilcher. Jr., (1953); and John E. Pilcher 
(1981! (admictcc, f.1ther ,,nd brother) 

Richard Cary Dean, Jr. /1985); Denise Boone Azar/1984); George 8em,1rd Azar (1956); and Edward J. Azar (1947) (admlrtee, cousin, 
uncle and uncle/ 
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K,11/wrlnc Corley (1985/ ,1nd Oona/rl r. 
Corlt-1• (1969) (admillee anrl f.ulicr/ 

5.lndra Carlin Cuin (1985/ Jnd /amc< C. 
Guin, Ill (1980) (admittec ancl lw,l,~nd) 

Thc 1\/.ibama L;iwyer 

Richard f. F,kes (19851 ,incl Holly/. Fikes 
/1982/ (adm,rtcc ,1nd mrer-m-law) 

Jack Jordan Hall, /r. (1985) and lack /. 
Ha//, Sr. 11955) /,1dmi11re ,md father) 

/. B,llllt•y Cavender (1985) and C. Paul 
C;ivcnrlcr /1984/ (admiuec and brorhcr) 

Tri,ha McGee /1985) and M. Cllnron 
MC'Ge<> (1940/ (admiuee and mrhcr/ 
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Barry Alan Ragsdale (1985) and Joan 
Crowder Ragsdale n983) (;:idmlue e and 
wiie/ 

Jacob Allen Miker, Ill (1985) and Jacob 
Allen Walker, Jr. (1949) (admittee and 
father/ 

Kennerh Lee Cleveland (1985} and 
Charles Cleveland (1952) (admitt ee and 
fa1her) 

John Clement Brutkiewicz (1985); Donald Elmore Brutkiewicz (1954); Donald E. 8rutk iewi cz, Jr. (1979); and 1-lenry Neal Cook 
(1985); (admiueelcousin, fa1herluncle, brotherlcovsin and admitt ee) 
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Lisa P. Fann n98S) and Robert P Fann 
(1985) (wife ,ind husband adm1t1eesJ 

Chti( McKoy Drake (1'185) and Tom 
Drake (1963) (admitl~ Jnd husband} 

BEA BUDDY 
With 1he number or new attorneys increasing and I he ~ , 
number o( jobs decreasing, more and more altomeys {;; .• 
are going into practice on their own and miss 1he bene- f/"'j "fl r··- I 
61 or the counsehng of more experienced prachnoners. v' f;.. 
The Alabama State Bar Comm111ee on Local Bar J \ 1 _ ,.r·, 
Activihes and Services is sponsoring a "Buddy Pro- ( "; J 
gram" to provide newer bar members a fellow· 1 ,,......,.,1 
need to ask a ques1ion, or simply want directions to , · 1; 
the cour1house. ~ 'i" J.• / 1 
U you are :, bwyer who has recen1ly begun:, practice • J / I 
and would like lo meel a lawyer in yoLLr area to call on /-. 1

, 

occasionally for a hand, or if you are the more e><pe· -.. • •' 
rienced practitioner with valu~ble information and advice 
you're willing to share, please complete and return the form below. Your partic­
ipation in th,s program will ccrta,nly benefit the bar as a whole. 

Local Bar Activities and Servic es 
Buddy Program Application 

Firm Nam e (i( applicable) -- --- --- -- -------

Address --- -- -- --- --- -- --- --~ 
City ---- --- Sta te ___ ___ _ Zip -- ----

Telephone -------- -- ------------

DNewlawyer D Expe rienced lawyer 

Please return lo: Alabama Sta te Bar , P.O. Box 4156, Montgomery, 
Alabama 36 101. 

The Alabamd Llwyer 

Chat/es A, Srcwart, Ill (1985); Ann Shashy 
S!ewar1 (1985); and William A. Shashy 
(1981/ (co-.,dmirrccs /husband and wife] 
Jnd brother-m-lawlbro1her/ 

Patrick M. Sullivan (1985); Joseph C. 
Sullivan, Sr. (1932); and Joseph C 
Sul/wan, ), (1970) (admmee, f.,rlwr and 
blO!herJ 

39 



Lucie U. Mclemore (1985) and Kenneth 
W. Underwood, Jr. (1949/ /admiuee and 
father) 

Charles Grantham Baldwin (1985) and 
William H. Baldwin (1951) (admittee and 
father) 

Nanry Hawe// Mitchell (1985/ and W. 
Eason Mitchell (1975) /admiuee and 
husband) 

Susan Elizabeth Baker (1985); Janie Baker Johnston (/985); 
Clyde Di/mus Baker (1977); and John Martin Baker (1967) (co-admittees and cousin/brother) /cousins}, father/uncle 

40 January 1986 



Beverly Poole Baker (1985) and James K. 
Baker (1967) /admilcee and husband) 

MMthew Clay McDonald (1985) and 
Mark Charles /VlcDon,1/d (1982) (admil­
ree and brorhcr) 

Luther Maxwell Dorr, Jr. (1985) and 
/Ollnne Henderson Dorr (1985) (husband 
and wife admiuces) 

Telecast Schedule 1986* 

DATE 
(Noon-4 p.m. ET) 

January 16, ·1986 
fanuory 30, 1966 
February 13, 1966 
February 27, 1986 
March 13, 1966 
March 26, 1986 
April 10, 1986 
April 22, 1966 
May 6, 1966 
May 22, 1966 
June 5, 1986 
June 19, 1986 
To Be Announced• 

The Alabama Lawyer 

(as of Novembe r 1, 1985) 

DAY 

Thursday 
Thursday 
Thursday 
Thursday 
Thursday 

Wednesday 
Thursday 
Tuesday 

Thursday 
Thursday 
Thursday 
Thursday 

SPONSOR 

All-ABA 
ABA 

ALI-ABA 
ABA 

AU-ABA 
A8A 

All-ABA 
ABA 

All-ABA 
ASA 

All-ABA 
All-ASA 
AU-ASA 

ABA 
Tax Secllon 

SUBJECT 

Liquor Liability litigation 
Basics of Consumer Law 
Trust and Gift Techniques for Financing Children's Education 
Emerging Theories of lender Liability 
Trial Tactics 
legal Audits: Advising Corporations about Potential Liabilities 
Will Drafting 
Defending Fraudulent Claims 
How 10 Recognize a Medical Malpractice case 
Professional Liability of Accountants 
Pension Program 
To Be Announced 
New Tax Act 

41 



Charles Averett Stakely, IV, (1985) and 
Charles Averett Srakely, Ill , (/960) (admit· 
tee and father) 

R. Alan Alexander (1984) and Stephanie 
K. Alexander (1985) (husband and 
admittee) 
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Paula D. Levitt (1985) and Ronald H . 
Levitt (1983) (admittee and husband) 

Daniel E. Boone (1985) and Denise 
Boone Azar (1984) (admittee and niece) 

Charter Members of Litigation Section Sought 

Six ty bar members attended the organizahor,a l meeting of the proposed 
Alabama State Bar Litigation Section July 26, 1985. Proposed sect ion 
goals are: 

( 1) provide a forum where all trial attorneys may meet and discuss 
common problems : 

(2) undertake an extensive educat iona l program to improve the com­
petency o f the trial bar: and 

(3) improve lhe efficiency, un iformity and economy or litigation and work 
10 curb abuses of the judic ial process . 

Charter membersh 1p dues of S15 a yea r were set. All lawyers inter ested 
1n Improv ing their skil ls as lit igators and advoca tes are urged to /Oin. 
Please send a photocopy o f the following application with your check for 
$ 15 payable to Alabama State Bar litigation Section. c / o Charles M 
Crook . Treasurer. P.O. Box 671, Montgomery Alabama 36 101. 

Charter Membership Appl ication 

Business Address : ------ -----

Business Te1ephone: ----------

Committee Pre ference : {choose one) 

D Membersh ip 
O <.:LE 
O Law schools :iaison 

D Newstener 
D Annual meeting 
O Finance 

ALABAMA STATE BAR 

LITIGATION 

SECTION 

January 1986 



HUGO BLACK CENTENNIA L CElEBRA TION 
Justice Hugo Black ;ind Th e ConJ lituti on, 1937 - 1971 

The University of Alabama Schoo l of Law Mardi 17 - 18, 1986 

As pan of its commcmor•1lcm ot lhf' 1001h AMlVttUry of the U.S. SuJ)rtml' Cou.n Jut:tke Hugo L 
Black, ~ Univ«sity of AJ•b.-m1 w1ll pnsent a conf"trtntt March 17-18, 1986. Partiapant1 In the 
progn.m v,•UJ induck some or Amtrk-• '• most dbHngulshed ;umts. jo-umall:sts. and .cholaD , Th,y 
will explore Bl.telc:'1 unlqur contrlbullon to 1he rolr o( th~ Supreme Court in modt.rn A.mr:rk,1 and 
th~ Cour t's relationship lo lhe Conith utlon and pubUc affairs . 

In addition to Lht fo rm11J prcKnt1.1UonJ, there will be several soc:i:s1 occa11,lon1 durfnK whkh 1hotc 
attending the conference will h:ive the oppGrlunlt)' 10 111etl and talk with 1he other jXlliiclp~ntt . 
Thto conferen« i.s frt.'tl: ond wlU be held on c~mpu1 of Tht Univusity of Afabamit, In TuJc~looc!l, 
AJnbama. For more informat ion and/ or regi1tr.1tlon n,.:11,rial,-. wrilt : 

O.anCharJ.,W , C.mb lr 
The Univtrsit-y of Alab.\m.1 
School of law 
P.O . BoxH3S 
University .. Al J.5486 

H..-.b!, WUIJ.am J. Br<Mlll 
Honor.,!,!,, Arthur Coldbt<11 
Hononbl, lun-y T. Edward, 
Honorabl• John C. Codbold 
Hononal>I• Frank M. Johruon, Jr 
Honorablt Trum,in Hobbs 
Irving Dilliard 
Ma,Xle,rn~ 

Ant.holly U'Wtt 
Or. How•rd lblJ 
DHn Culdo C.lebmi 
Prof.-..orG<nldT . Dunn• 
Proft.,or A. f!. Dick Howard 
Prof .. ,or O•nlel J. Meador 
Or. Ablgaill M. Thcrnsl rom 

March 17 - 18, 1986 
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Cra,11, left. and Sparks ms,de rhe downrown location of Hibbett Sp0r-
1ing Goods 

QUERY: 
WHI CH TWO ALABAMA 

ATTORNEYS MARKET TRIVIA? 

Two members of tho Alabama Bar have 
applied the Socratic method to a trivial 
pursuit. Marl< Craig, an Auburn graduate 
who practices in Decatur, and Larry 
Sparks, an Alabama graduate who prac­
tices in Birmingham, hiM? produced foot­
bal I board games which arc licensed, 
copyrighted, trademarked and marketed 
commercially. Both games are sold 
rhroughout the state ol Alabama In spon­
ing goods stores, gift shops, bookstores 
and depanmem stores and by mail orde~ 
The games ha\'e been on the market ap­
proximately six to eight months and to­
gelher have had sales of approximafoly 
4,000 games prior to December 1985. 

QUERY: NAME THE FAMOU S 
CRIMSON TIDE FOOTBALL 
COACH WHO ONCE ROOMED 
WITH GEORGE GIPP, THE LEG· 
ENDARY NOTRE DAM.E STAR. 

Larry Spaii<s created "Tide Trivia" with 
the help or a partner, Ron Richardson, a 
physical therapist and ex-Alabama foot· 
ball player. "We staned kicking around 
the idea ol an Alabama trivia game about 
a year ago. Al that time, no one else had 
come out with anything like 11:• To pre­
pare their 1,022 questions, which cover 
material dating from 1892, Sparks and 
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ANSWER: 
Mark Craig, '~uburn Tiger Trivia" 
Larry Sparks, "Tide Trivia'' 

Richardson went through the football 
archives at Gorgas Library in Tuscaloosa 
Md at the Birmingham Public Library. 
They interviewed players, poured over 
old newspaper clippings and talked with 
Ray Perkins and members of his staff. 
Whal started as a hobby quickly grew in­
ro a business enrerprise. 
QUERY: WHAT FO RMER ALA· 
BAMA LINEMAN HAD A SONG 
WRITTEN ABOUT HIM? 

The encl result of Spaii<s' efforts is a 
board game in which the pla)'ers move 
down a football field game board an­
S\'1lring questions from five categories: 
player/coaches, nicknames, history, 
games,bowl games and numberslbiog,a. 
phy. If the player scores a touchdown, he 
progresses 10 a second set of categories 
cc,,ering the Alabama/Auburn series. Ten­
nessee series, Sugar Bowl games and na­
tional championships. The game is pat· 
tr:rned after an Alabama season, the goal 
being 10 win all games, advance to the 
Sugar Bowl and then to the National 
Championship. 
QUERY: WI-IAT WAS SHUG JOR· 
DAN'S FIRST NAME? 

Mark Craig, with the assistance of three 
Auburn classmates, Monty Cross, Ted 

Thompson and Lynn Stockton, all engi­
neers, produced a IJl)me played with two 
question/answer books, a game board In 
the design of a football field and a Dye 
(instead of dice). Craig's group hunted 
down many of Auburn's most avid foot­
ball lans and searched media guides and 
old football programs. After countless 
hours of getting questions proofed and 
typed, their efforts resulted In 1,700 
questions. 
QUERY: HOW MANY KICKS 
DID AUBURN BLOCK IN THE 
'n ALABAMA GAME? 

"Auburn Tiger Trivia" is divided into 
five categories: players, games and sea­
sons, opponents. general and coaches. 
Yardage is awarded lor each question an­
swered correa ly, and players can move 
vertically and horizontally on the board. 
The yardage given depends on the dllfl­
cuhy of the question with the obJect be­
ing to score as many touchdowns as pos­
sible while outdistancing your opponent 
along the w.r,,. 

Q UERY: WHAT WAS THE BIG· 
GEST O DDITY SURROUN DING 
THE 1971 GATO R BOWL GAME 
BETWEEN AUBURN AND O LE 
MISS? 

80th games have obtained licensing 
from Colleglates Concepts, Inc., a licens­
ing agent for colleges and uni\1lrsltles, 
which is headed by Sill Banle, a former 
Alabama player. The licensing agent will 
recei'1l a percentage of the proceeds of 
each game sold and al least half of that 
amount will go to the respective school. 
Both games sell across the counter for 
S24.95. "Auburn Tiger Trivill" C',ln be ob­
tained from CUB Corporation, P.O. Box 
1802, Decatur, Al 35602, (add $250 for 
postage and h.lndling) and "Tide Trivia" 
can be ordeied through Number One, 
Inc., P.O. Box 19702, Birmingham, AL 
35219 (total mall order price, including 
tax and handling charges, S29.20). • 

Answers to trivia questions: page 61 

Carol Ann Smith is a graduate of 
Birmingham-Southern College and the 
University of Alabama School of I.aw. 
She Is a partner wi()1 1/Je Birmingham 
firm of Slarnes & Atchison and serves 
as the associate ediror of The 
Alabama Lawyer. 
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Emergency questionnaire 

Professional Liability Captive 
Your Insurance Programs Commiuee 

co ntinues to seek a solution to the cur· 
rent crisis in the professional liability In­
surance market for Alabama lawye,s. One 
frequent suggestion is the stlle ba( S for­
mation of a captive mechani sm (bar­
owned insurance company). T"o factors 
have a significant impact on such a step. 
These are (1) broad panlcipa tlon by 

me mb e rship a nd (2) re- insuran ce 
capabilities. 

The captives currently used by seven 
other state bars halie done tv.o things: (I) 
insured the availability o( ro,~ge and (2) 
maintruned a rating stability. These ,,otJld 
be our goals. If the membership shows 
sufficient support for this concept, the 
com mittee will seek to hiM! a forum on 

this J I the Midyear Conference on March 
19·20, 1986, In Montgomery. 

We need your immediate and candid 
response to this questionnaire. Each sole 
practitioner should respond , and one per· 
son for all firms and/or true partnerships 
of tv.o or more lawyers. Each person in 
a •sharing of space and expenses" ar· 
rangemen t should respond individually. 

Please Respond Today 
-----------------------------------------------------• I 

I 
~M E I 

I 
ADDRESS I 

PRESENTLY INSURED? D YES 

INSURER'S NAME __ ______ ___ ______ ___ ___ HOW I.ONG, __ _ _ 

FORMER CARRIER (IF CHANGED IN LAST TWO (2] YEARSl---------------­

REASON FOR CHANGE ------ -- ----- - - -- ---- - -- -- --

SIZE O F FIRM- - ---- -- -- - ---- -- - - ----- -- -----

D ARM RESPONSE D INDIVIDUAL RESPONSE 

WOULD YOUNOUR FIRM SUPPORT AN Al.AllAMA STATE BAR INSURANCE CAPTIVE/ D YES 

Retum this form to: INSURANCE PROGRAM SURVEY/ALABAMA STATE BAR 
P. 0. BOX 671 

MON TGOMERY, AL 36101 

I 

------------------------------------------------------
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A General Practitioner's 
Introduction to Trademark Law 

by Harold See 

Tradem.uks and unfair competition are 
areas of the law frequently affecting the 
general practitioner and business I~. 
Since they often are mentioned along 
wilh patenlS and copyrights, it is useful 
to dislingutsh these major fonns of "in­
tellectual property.' 

Defin itions 

The three major categories of intellec­
tual property are patents, copyrights and 
trademarks. Rough definitions of these 
three follow: 

A. Palont A paien1 ,s a federal 
s1a1u1only granted monopoly 10 
ma~ use or Jell a machine; a 
manufaaure; a composition oI mat­
te,; or a process. 

B. Copyright A copynghl is a federal 
St:llUtOrily granted monopoly of che 
exclusl\ll' right 10 reproduce, distri­
bute, perform or display certain 
original works of aut horsh ip. 
Baslc.,lly, pro1cclion is against copy­
Ing and extend; only 10 the form of 
expression, 

C. Trademark A trademark (or trade 
name) Is a state law granted m~ 
oly In 1he rlsh1 lo use a marl< on 
goods tO designa1e them as coming 
from a panicular source (or on a 
business tO identify the busines;). 
There are IC!der.,l and state registra­
tion schemes. 

TM 

A Primer on Intellectual Property, Part Ill 
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Source of federal authori ty 

The Uniled States Cons1i1u-
1ion, Anicle I, Sec1lon 8, 
provides: 

"Tho Congress <hall have Power ... 
( 3) To regula1c Commerce with foreign 

Nallon5, and among the several 
StnlC5, and w ilh the lndign 
Tribe,; ... 

I 81 To promote the Progress ol Science 
and u5eful Ans, by 5CCuring /or 
limited limes 10 Aurhots ~ '"'= 
tors the e>dusive right 10 their re­
spec 1i11e Writings and OISCOll­
eries . .. _n 

Clause (8) is the source of federal power 
over pa1en1s and copyrights. By applica­
tion of 1he supremacy clause confllc1i ng 
s1a1e law must yield. Clause (3) Is 1he 
source of federal authority for a trade­
mark registration system. Therefore, al­
though federal registration of trademarks 
Is limited 10 lnretSlate commerce, pa1en1S 
and copyrights are not 

TRADEMARK LAW (The "Lanham 
Acl;' lS U.S.C.A. §§ 1051-1127; The 
Alabama Trademark Act, Alabama Code 
§§8-'12·6-8-12-19) 

1. Who may practice trademark law 
Allhough federal registration Is with 

the Patenl and Trademark Office (PTO), 
any attorney may practice trademark law 
before 1he PTO or in couns 10 which he 
or she Is admined. 

2, A trademark 
Trademark law Is an outgrowth of com­

mon law unfair competition. ii relates lo 
"marks" 1ha1 identify goods as coming 
from a single source. The doctrine has 
been extended 10 c<M?r seivlce marks, 
which identify seivices as coming from 
a single source. Since lhe de\lelopment 
of trademark law, !he term unfair com­
peti1ion usually refetS to the law of "trade 
names:• While 1he law of trademarks and 
seivice marks relates 10 goods and ser­
vi~, 1rade name law relates to business 
names. That is, a trade name idcntlnes 
a particular business. Here are some 
useful dclinilions from the federal statu1e 
(§112n. 1he Lanham Act. The same 1erms 
are defined similarly in the Ala~Act. 

(,I) Tradem.irk 
"The term 'trade-mark' includes any 

word, name, symbol, or device ol nny 
combination thereof adopted and Ujed 

by tl manufacturer or merchan1 lo tclen+ 
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lify his goods and dl11lnguish rhem 
from !hose manufactured or sold by 
others." 
(bJ Service Marl< 

-rhe term 'service mark' means a 
mark used in the sale or advertising of 
services to identify lhc 5ervices of one 
peison and disilngulsh them from the 
services of oU,eis. Titles, characler 
names and other distinctive lea1ures of 
radio or ll!ievlsion programs m.-.y be 
registered as service marb noiwithsw,. 
ding that they, or the programs. may 
a<t.ertise the goods of the sponsoe 
(d Trade Name 

"The terms 1rade name' and 'com­
mercial name' Include Individual 
names and surnames, firm names and 
trade names usoo by manulactuteis, in­
dustrialists, merchants, agriculturists, 
and ~1hers to ldcntlly their businesses, 
\/OCaUOns, or occupotlons; 1he names 
or titles lawfully adopted ,ind used by 
persons, firms, associations, corpora. 
tions. comp;,nlcs, unions and any 
manufacturin& industrial, commetcial, 
agricultural or Olhef organizations 
eogaged in trade or commerce and 
capable of su,ng and being sued in a 
court ol law." 

The difference between marks, whe-
1her trademarks or seivice marks, and 
lrade names may be epitomized by 1he 
notion that trade names relate 10 busi­
nesses while marks rela1e to specific 
goods or seivlces. A distinction is drawn 
between matic:s (or "trademarks" when 
the term is used e><pansively) and trade 
names for one principal reason. Under 
both federal law (§§1051-1054) and 
Alabama law (§8-12•7) marks that meet 
1he other Slatutory requirements are re­
gistrable, but trade names are not. The 
same words or symbols may serve in 
more than one capacity. Thus, Xerox may 
be a 1rade name tha1 Identifies a panic­
ular company; il may be a 1rademark tha1 
identifies a panicular source o( copying 
machines; and it may be a seivice mark 
1ha1 ideniifies a panicular source of com­
puter repair seivices. It may be registrable 
as a mark, but is no1 registrable in its 
trade name capacity. In what follows, 
principles o( ownership and infringement 

will be the same whether one is discuss­
ing marks or trade names, but when re­
gistration is discussed the principles will 
apply only 10 trademarks. 

(In addition 10 trademarks and seivice 
matic:s the Lanham Act, but no1 1he Ala­
bama Act, creates !WO addi1ional types 
of marks. These are "collective marks" 
and ''certification marks" (§1127). Collec­
tive marks are used by collective groups 
to show membership in the organiz.1tion. 
Cenifica1ion marks are owned by one 
other than the owner of the goods. and 
used 10 certify some characteristic of the 
goods, such as regional origin or com­
pliance ol 1he goods wi1h cer1aln 
, 1andards.) 

3. Ownership of a mark or name 
Ownership of marks and trade names 

is a matter of state common law, and 
depends on use and consumer identifi­
cation. Alabama has recognized this 
common law righl in §8-12-1. A marlc or 
name musl be used, and musl be capa­
ble of ldeniifying the goods, services or 
business of 1he user. Ownership depends 
on the ablli1y of the mark or name to 
identify the source of the goods wi1h 
which ii is associa1ed. This in turn de­
pends on how the consuming public 
does or wlll conceive the mark. II is not 
necessary 1hat the public know the iclen­
lity of lhe producer of the goods; ii is suf. 
ficieni that lhe public would believe all 
goods labeled with 1hat mark origina1e 
with or are sponsored by the S<lme 
source. for example, a package might be 
labeled "Rose Petal Paper Plates:• The 
consuming public is unlikely to believe 
lhal all "paper plates" originate with 1he 
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same source; therefore, "paper plates" 
would not serve a trademark fu,,ctlon. 
On the other hand, the consuming pub, 
lie might well belie-;e 1ha1 all "Rose Petal" 
paper plates do originate with the same 
source. 

If a mark is sufficiently arbitrary, fan­
ciful or coined, the ability ol the mark 
to suggest a particular origin may be ap, 
parent without any showing ol the abili­
ty ol the mark to do so. On the other 
hand, if a mark performs a descriptive 
lunciion, it still may periom, a tradem.uk 
function, but only if the mark has come 
to designate origin. This Is referred to as 
"secondary meaning." The term "sec:on­
dary meaning" refers to the chronologi­
cal order ol the mean on gs, and nor to the 
relative signiOcance of the lerm. In fact, 
a term has developed "secondary mean­
ing," and may 1herefore serve as a trade· 
mark despite its descripti\'C charae1cr, on­
ly when the primary significance of 1he 
1erm 10 the consuming pub I le Is hs 
source designa1ion meaning. 

Ownership ex1ends only 10 1hose 
goods or markets thnt consumers do or 
are likely to identify with the mark. The 
same mark or name, 1hcrelorc, may be 
used by two producers on the same pro­
duct or business in dlfferenl markcls, or 
on different products or businesses In the 
same markeL Each would own !he mark 
or name in its marke1 in connection wilh 
its product or business. If there are com­
peting users, ownership goes 10 the prior 
user, but lhat use must be a genuine u~ 

Ownership may be lost in two prin­
cipal ways: (1) if the mark or name be­
come, generic. that i~ be<.~ the com­
mon descripti\'e 1erm for the produa (fof 
example, the terms "aspirin," •nylon" and 
"lhermos" were trademarks until they 
came to designate 1he product rather 
than a source for one particular brand o( 
acetyle salocylic acid, o( a petroleum,de­
ri,'l!d filament and ol a v.icuum-insula1ed 
bottle, respee1ively), or (2) i( the mark or 
name is abandoned (non-use plus 1he in­
tention not to use). Abandonment may 
be awided by con1inued use. (Under 
§1127 of 1he Lanham Act two consecuti,<e 
years o( nonuse is pr/ma facle abandon· 
menL) It is more di(ficult to offer advice 
on how to keep a mark from "going 
generic;' 1ha1 is, becoming the common 
descrlpliv.e name o( an arlicle. Clearly, if 
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an alternative name for the product does 
not already exis~ one should be provid­
ed. The makers of Kleenex launched a 
campaign to educate 1he public that 
"Kleenex• is a brand of facial tissue. And, 
one should not use the mark as a generic 
1erm. The makers o/ Xerox brand pr~ 
ducts have undertaken a campaign to 
educate the public that people do not 
xero,, 1hey pho1ocopy. Some practical 
advice o(1en offered is 10 use an initial 
capilal letter; 10 use the term as a noun 
only, not as a verb; and 10 use the term 
in connection with the word .. brand" as 
in "Kleenex brand facial tissues." All this 
can come 10 naught, ho.,1!'.'Cf, if the pub­
lic nontheless calls 1he ptOduct, for ex­
ample, nylon, rather than 10 use the term 
as a designation ol origin. 

4. What can serve as a mark or trade 
name 
Whal is clear from the definitions o( 

trade mark, service mark and trade name 
thal appear in the previous section is that 
rhese terms are quhe expansive. Not on­
ly may a word (Kodak) or name (Bic) 
$erve as a mark or name, but also sym­
bols (I ike 1ha1 or 1he red cross or the Pop­
pin' Fresh Doughboy) and trade dress 
(like the color and pattern conligurarion 
o( the Tide bQx or the shape of the Coca 
Cola bonlel also may serw to designate 
origin and may be registrable as a mark. 

S. Reservation of corporate names 
Many lawyers advise clients they can 

prolect their business names by reserv­
ing them as corporate names. This clear­
ly is not 1rue. Corporate name reserva­
tion protects only against adoption by 
another as a corporate name. It aeates 
no (or only \<Cry limited) rrade name 
rights. tsee, e.g., Gair House, Inc. v. 
Home Supply Co., 483 S.W.2d 107 (Ky. 
19n).) Only use and consumer identif1-
ca1ion can create ownership rights in a 
mark or 1rade name. 

6. Registration of a mark or name 
Only marks are registrable. Trade 

names are not registrable under either 
rhe s1a1e or the lederal regis1ra1ion 
scheme. And one may register, under 
both federal and Alabama law, only 
marks 1ha1 one owns by virtue of stale 
common law. 

Registration is permissive. Because 
ownership does not Oow from registra­
tion one need nol register a mark, bul 

there are significant advantages to 
regis1ra1ion. 

7. Comparison or state and federal 
registration 

Federal authority to regula1e marks Is 
derived from the commerce clause, 
therefore only marks used in interstale 
commerce are regis1rablc (§ 10S1). 
Alabama requires use in Alabama (§3). 

One may register both in the St.'lte and 
federally. Since there are advaniages to 
federal registration, ii once was common 
practice 10 shop a few 1oken items across 
a state line in order to es1ablosh use in 
interstate commerce . Such 1oken 
shipments, If challenged, do no1 
establish use on commerce. Bona Rde 
shipments and sales are requ11cd, but a 
single bona fide shipmen! or s.,le is 
sufficienL 

The chief advantage of federal reglstra· 
1ion is 1ha1 it gives national construe1lve 
notice of the regiwan1's claim of owner­
ship (§1072). Thus, subsequent users in 
different markels mus! yield to 1he 
registered user's moveme111 i1110 1hose 
markets. (This does 1101 affecr continued 
use, in that marker, by o prior user.) 

A second advantuge or federal registra­
tion is 1hat a certlficale o( regls1ratlon Is 
prima facie evidence of ownership o( the 
mark (§t0571b]J. 

Third, afier five years, if the proper af­
fidavit is filed, the mark becomes "incon­
testable" (§ 1065). This does nor mean 
that the mark is incontestable, but if the 
mark has become "incontest.1ble," "the 
registration shall be conclusive evidence 
of the registrant's exclusive righL .. • ex­
cept when one of seven specified de­
fenses applies. The U.S. Supreme Court 
has ruled recently 1ha1 §1057(bl means 
what it says (Park 'N Fly v. Dollar Park 
and Fly, 105 S.CL 658 (1985)). 

A fourth advantage is that one is en­
titled 10 gi1<e notice or federal rcgistrauon 
by use ol any of 1he following: i, , 

Registered In U.S. Pa1en1 and Trademark 
Office, or Reg. U.S. Pal. & Tm. Off. Other­
wise, one is limited 10 use o( 1he lerms 
trademark, TM or SM (service mark). The 
availabilily of 1he federal courts may be 
a fifth advantage. 

An Alabama certificate ol registration 
is merely evidence o( reglsiratlon, al­
lhough, presumably, it also is construe-
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ti,-e notice of a claim of ownership In 
Alabama. 

8. How to register 
(a) Forms Federal registration is with 

the Patent and Trademark Office. 
Alabama registration is wllh the Secretary 
of State. Each office has registration forms 
which will be supplied upan request. 

(b) Search Ownership of a mark or 
trade name depends on use, and use im­
plies lhe d<!llelopment of goodwill. Be­
fore investing In de.-eloping goodwill in 
a irademark or trade name, II Is a good 
idea 10 have a search performed in order 
10 determine whether someone has a 
superior right. There are companies that 
specialize In such searches, and this is 
not an expensive procedure. 

(c) Fees Patent and Trademark Office 
Fees appear at 15 US.CA §113 and 37 
C.F.R. §2.6. The basic filing fee is S175. 

Section 3 of 1he Alabama Trademark 
Act, Alabama Code §8-12·8, provides for 
a state filing fee of S30. 

9. The limitations on regislrability 
The Lanham Act OS U.S.C.A. § 1052) 

and the Alabama Act (§8-12-7) identify 
those marks that are reglsLrable. The 
basic categories of marks 1ha1 are not 
registrable are O) those that are likely 10 
cause confusion with existing marks; (2) 
absent a showing of secondary meaning, 
those that are merely descriptive, or mis­
descriptive, of the goods, or primarily 
geographically descriptive, or mlsde­
scriptiw, or primarily merely a surname; 
(3) those 1ha1 identify a particular living 
Individual- unless that person has given 
written consent; (4) those 1ha1 consist of 
or comprise the flag. co.11 of arms or 
other insignia of a nation, state or 
municipality; (S) those that Hmay dis­
parage 01 falsely suggest a connection 
with persons, living or dead, institutions, 
beliefs, or ndtlonal symbols, or [bringl 
them into contempt, or disrepule;ft and 
16) those that consist of or comprise "im­
moral, deceptive, or scandalous ma11er:' 

10. The duration of a trademark 
Federal duration is 20 years and may 

be renewed for additional 20.,,-ear 
periods. H~r . registration is can­
celled al the end or six years unless In 
the preceding year an affidavit of con­
tinued use is filed (§1058). 

Alabama duration is 10 years, with 
1~-ear renewal rerms (§S-12-10). lnciden-
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tally, any marks registered ln Alabama 
prior 10 January 1, 1981, h3Ve expired If 
they have not been re-registered. 

11. Compllcations that can arise dur· 
ing registration 
If the PTO believes that a mark is too 

close 10 another mark, it will declare an 
"interference:• The owners of the two 
marks then will have the oppartunity 
(and e,,pense) of arguing the issue. Even 
if an interference Is not declared, before 
the mark is registered it Is published In 
the Official Cazeue of the Patent and 
Trademark Office. This publication Is 
monitored by the owners of trademarks 
(usually via trademark search firms) 
which, if they beli<!'III? a mark ls too close 
10 their own, may file an "opposition" to 
the mark. Whether one Is in-.olved in an 
Interference or an oppos,uon, it greatly 
increases the costs and complexity of 
,egistration. 

Even a(ter registration, one may be 
faced with a cancellation proceeding 
(Lanham Act, § 1064 and Alabama 
§8-12-13). 

12. Assignment of a mark 
Both the Alabama (§6-12-11) and federal 

(§1060) law follow the common law rule 
that transfer of a trademark may be made 
only with the goodwill of the business. 
Otherwise II is a "naked" transfer and 
may invalidate the trademark. Assign­
ments may be recorded. The federal fee 
for recording a transfer Is S100. and the 
Alabama fee is SJO. 

13. Waiting time lo expect 
An acknowledgement should come 

from the PTO ln three 10 four weeks, 
Computerization is expediting p~ 
cedures, and first action should be taken 
in about three ro six months and registra· 
cion should be in one to one and one­
half years. These period~ are getting 
shoner. 

14. Attorney time to do a simple trade­
mark registration 
Barring ~ny difficulties with the PTO, 

or in determining whether a mark is reg­
istrable, the entire matter should not take 
more than a few hours of anomey time. 

15. Calling in an expert 
What an auomey In general practice 

would need to learn In order to handle 
complications at the PTO may not justify 
1he attorney's handling the matter him-

self. The attorney may, therefore, wish 10 
associate special trademark counsel. 
Also, very vJluable properties may justify 
counsel with special eocpenise even in 
routine matters. 

16. Finding a trademark attorney 
Most large business law firms do a fair 

amount of trademark work. Also, for his­
torical reasons, and because of the asso­
ciation with the PTO, it is quite common 
for patent lawyers also to do trademark 
work. 

17. The test of infringement 
Under the common law for !Jade 

names and unregistered marks, under 
federal s1a1u1e (§1114) for federally 
registered marks and under Alabama 
statute (§6-12-16) for s1a1e registered 

TM 

marks, the test of infringement is the 
same: likelihood of confusion. The use 
of a mark or trade name, whether or not 
ln1er11ional, that ls likely tu cause confu­
sion creates a case of infringement by the 
Junior user. Likelihood of confusion de­
pends on the goods or services in con­
nection with which the mark is used, the 
market in which it is used, the sophistica­
tion of 1he consumer and similar factors. 
Thus. for example, marks may be much 
more similar when used on quite dif­
ferent goods (ford on cars and Ford on 
gum), In widely separate markets (Bim1· 
Ingham Hardware Co. In Alabama and 
in Michig.in) or when the buyers are like­
ly to ex.amine the source much more 
closely fas where lhe goods are very ex­
pensive or the buyers quite sophist!-
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cated). Actual confusion of consumers is 
very good evidence of likelihood of con­
fusion and may be shown by direct test­
imony, by misdirected mail, misdirected 
complaints or other indicative evidence. 
However, ac1ual confusion is not 1he test 
and need nol be shown. 

The mark is not dissected to show the 
similarity or dissimilarity of its consli· 
1uen1 parts. What is important is its over­
all impression 10 the consumer. 

"Fair use" of a mark or trade name is 
nol an infringement. For example, Pepsi 
Cola may refer 10 Coca Cola In Its ads, 
provided ii does so honestly in a way that 
does not lead the consumer 10 believe 
that Pepsi Cola is made or sponsored by 
Coca Cola. Similarly, one who uses a 
trademark good in his own product, for 
example, Coke floats, may truthfully state 

tha1 facL in a way that does not lead con­
sumers 10 believe that Coca Cola makes 
or sponsors 1he floats. 

18. False designation of origin 
Section 1125(a) of the Lanham Acl pro­

vides a cause of action for false represen­
tation or false designation of origin. In 
addition 10 the false advertising space, 
which wi II not be discussed here, this 
has been held 10 crea1e a federal cause 
of action for someone who is not federal­
ly regislered. Depending on the circum­
stances, because §1125(al is read very 
broadly by 1he courts, one may find a 
federal cause of action in many trade­
mark casen?ven though one is not fed­
erally registered. 

19. Remedies 
The remedies are damages, profits of 

the infringer and injunctive relief. For 

If only the British had known abou t title insurance! 
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Title insurance would have protected them from anyone 
who questio ned the ir right to ownersh ip. 

With MVT behind real estate investments , your 
clients are assured of clear ownership. That's because 
we'll defend their title against all challenges. In addit ion. 
we're fully comp uter ized Lo serve you more effective ly. 

Don't let the sun go down on your empire- insure 
with Mississippi Va lley Title . 

Mississippi Valley Title Insurance Company 
Mome Office, lackson, MS 39205 

Whollv QW,.:.-d svh\1rhJrv ol Title Insurance Comp.1n~· of M rnnesota 

registered marks, state or federal, all 
coun1erfeits or imitations may be 
destroyed. Federal registra1ion also en­
titles one to up to treble damage.~. and 
not punilive, but this must be compen­
satory due to 1he Inability of 1he party ful­
ly 10 prove damages. Also, in exceptional 
cases, the Lanham Act provides for award 
of reasonable attorney fees. (The remedy 
provisions are: Alabama, §8-12-18; 
Lanham Acl, §§1116-1118.) 

20. Trademark counterfeiting 
Alabama has a criminal sta1u1e, 

§13A-8-10.4, tha1 makes theft of a trade­
mark a Class C felony. Theft of a trade­
mark occurs when one knowingly, wilh· 
ou1 the owner's consent, "makes a copy 
or reproduction of a trademark for any 
commercial purpose; or sells an article 
on which a trademark is reproduced 
knowing said 1rademark was used wilh· 
out lhe owner's consen1:• Although this 
statute is draf1ed frigh1eningly broadly, 
one presumes it will be used as intend· 
ed as a 1001 against counterfeit 1rade­
marked goods. 

The Trademark Counterfeiting Ac1 of 
1984, 18 U.S.C. 2320, and certain 
changes in 15 U.S.C. §1116 and 1117, pro­
vide substantial criminal penalties for 
trafficking in counterfei1 trademarked 
goods. • 

rlarold F. See received /,is bachelor' s 
degree from Emporia State Unive rsity, 
his master 's from Iowa State Uri/versicy 
and his law degree from the University 
of Iowa. Since 19 76 he has been a pro­
fessor at the Univer sity of Alabama 
School of Law. 
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Disciplinary Report 
Public Censures 

• Pell City lawyer C. Denni s Abbott was publicly cen­
<ured November 1, 1985, for having violated provisions of the 
Code oi Professional Responsibility of the Alabama State Bar, 
by having wllllully neglected a legal mane, entrusted lo him 
,md by having collected $2,175 for a dient but then having 
failed, (or a JK'<1od of approximately eight month,, to either 
pay the funds Ol't'r to the chent or maintain the fund~ m his 
trust account. (ASB 84-574) 

e November l, 1985, Dothan lawyer Deanna S. Higgin­
botham was publicly censured for willfull neglect in violation 
of OR 6-101(A) and for intentional failure to seeJ.. the lawful 
objectives or a client, in violation of DR 7-lOl(A)O). M~ Hig­
ginbotham falll.'d to conscient,ously represent an indigent 
criminal defendant in an appointed case, including the failure 
to file an appe llate brief on behalf of 1he client, and failed, 
for a substantial period of tin,e, 10 pick up buslnes~ mall deliv­
ered to her prior business addr~}. despite numerous requests 
(<Qm her former associate that she do so. I/ISB 85-166 & 85-207) 

• Lanett attorney Michael D. Cook was publicly censured 
by the Alabama State Bar Board of Commissioners on No-,em­
ber 1, 1985, for professional misco11duc1 arising from his rep­
resenliltion or an Individual in an automobile acciden1 case. 
It w.is de1ermined 1hat Mr. Cook flied suit ag.iinsc the wrong 
party, failed to keep appointment, with his client, furled to keep 
the client adv,~ as to the statu~ of the matter ,n which he 
represented hrm, foiled to advise 1he clieni that his physical 
and/or menial condition made ii necessary ror him to wi1h­
draw from 1he case and failed to properly supe,visc the law­
<uit in ques11011. Mr. Cook was fm,nd to have violJted Disci­
plonary Rules 1·102(AJ<SJ. 1-1021Al(6l, 6-lOl(A), 7-101(A)C2l, 
7-IOl(A)O) and 2-111(0(4) of 1he Code of Profession.ii Respons-
1bll11y of the Alabama Staie Bar. The Disciplinary Commission 
dc1ermined lh,11 Mr. Cook should be publicly censured for 
these violation,. (ASS 65-51) 

Private Reprimands 
• Fnday, No-,ember 1, 1965, an Alabama l~r receiv­

ed a private rcprrmand for violation of Disciplinary Rules 2-102 
(A)(2) and 9-102CA)(1). and (2) of the Code of Profc,sion.11 Re­
$ponsibility. The Dlscipllna,y Commission found 1h,11 this law­
yer forwarded ,in announcement card, regarding th!' opening 
or a new law oofice, to an 111d1v1dual who was not at that time 
a client, w11h the no1a11on on 1he c,,rd •free consulta11on with 
1h1< card." In ,1ddl1ion, the anomey was found 10 h,lV<' applied 
$200, paid to 1he auorney for cosl\ 10 rees, contrary to a con-
1ingency fee ,1grcc111en1 between lhe anorney and the cl ienl. 
(ASB 83-434) 

• November I, 1985, a lawye, was pri,,ately reprimand­
ed for having willfully neglected .i legal matter entrusted to 
h,n,, in vlola1ion of DR 6-101(A), by having failed to file a timely 
brief with 1hc Alabama Court of Criminal Appeals on behalf 

The Alabama /.,11vye, 

of a clie,it whom the respondent attom<.y was representing on 
appeal. (ASS 84-<>27) 

• Friday. NCM.--n1ber 1, 1985, Jn Alabama attorney recer-ed 
o r>rlvale reprim;ind for violatmn of Disciplinary Rule 1·102 
(A)(4) when the Disciplinary Commission de1ermined that 1he 
attorney had engaged rn the conduLI involving dishonesty. 
fraud. deceit, misrep-ntatioo or wlllful misconduct. The 
commission found that 1he attorney had m.lde deduc11ons from 
hi~ ~re1ary's salary for unemployment compensa11on insur­
ance, but that during the eniire period or her employment he 
had foiled to /orwdrd these sum~ to Ille> proper slate ,lgt'ncy 
and 10 repor1 either 1hc deductions or her employment to the 
Department of lndustrral Relations. The Disciplinary Conom,s­
sion determined that the anomey shoukl recei\e a private repri­
mand. (ASS 84-71 n 

e No-,embcr I, 1985, an Alabama ouorney received a pri­
v.ttc.> reprimand ror vlola1ion or Oisclpllna,y Rules 4-IOl(B) and 
5-105(0 of the Code of Professional ~;ponsibility. It w,1s de­
termined that the auorney had repr-nted a party to a divorce 
and sulxequently represented the ad,erse p.,rty 10 that di,,o,ce 
,n a pe1i1ion /or modifica1ion relating to the same case. It fur­
ther was determin,-d 1ha1 1he a11orney used confidential lnfor­
moilon gained dul'ing the first reprcscnlatlon 10 the detrimcnl 
of hh initial client. The Disciplinary Commission determined 
that a pnvate reprimand should be adminis1ered_ 1/158 84-240) 

e N<l''enlber I, 1985, a lawyer wa, privately reprimand­
ed for having lntcntronally foiled to carry out a contract or em­
ployment, in violation of DR 7-10l(A)(2), and having intcn1ional­
ly prejudiced or damaged his clien, during the course or the 
professional relatlon~hip, in violation r>f OR 7-101(A)(3), by hav­
ing failed to file a timely brief w11h 1he Alabama Coun or 
Criminal Appeals on behalf of a client whom the respondent 
attorney was representing on appeal. (ASB 83-518) 

• November I, 1985, a lawyer w,1s prlva1ely reprimand­
ed for misrepresenl..ltron, In viola1ion of DR l-102(A)(4), and 
willrull neglect, in viola1ion of DR 6-lOl(A), having failed to 
nlc suit on behalf of a client. as he had been retained 10 do, 
and, nonetheless, represented to the client 1ha1 he had flll.'d 
suiL 1/158 84-166) 

• Friday, November I, 1985, a11 Alabama lawyer 1~eiv­
ed a 11riva1e reprimand for violation of Disciplinary Rules 
7•101(A)(2) and 7-IOl(A)(3) of the Code of Professional Rcsponsi­
br/11y. The Oisc,plina,y Commission found the attorney had 
failed 10 carry oul the con1rae1 of employment entered into 
wnh the client. In addi1ion, he pre1udiced or damaged his 
clien1 during the cour,;e of the profes<ional rela1ionshrp by foil­
ing to investigate polentlal leads relo1ing to the case he was 
handling for his client, by advising lhe 1rial Judge, In cham­
ber<, 1hat his chen1 had no case and, fu11her, by failing to de­
fend against a motion for dismiss.ii filed by the other parry to 
the laww1L The commission con,idered these violatloM and 
determined the.attorney should r«elve ,1 priva1e reprimand. 
(ASB 85-289) • 
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In Memoriam 

Doss, Merrill Willmo re- Hartselle 
Admitted: 1940 Died: September 30, 
1985 

Fitts, Sheldon -M arion 
Admitted: 1935 Died: October 26, 
1985 

Hayden , George T.-Birmingham 
Admitted : 1921 Died: Septe mber 2, 
1985 

Hill, John Blue-Mon\go,:ner y 
Admitted: 1920 Died: Septem-
ber 22, 1985 

lee, Walter Jerome , Jr.-M obile 
Admitted: 1950 Died: October 24, 
1985 

Nelson, Edward Stanwood - New 
Orlean s, Louis iana 

Admitted: 1971 Died: August 28, 
1985 

Russell, Noble Jefferson-Decatur 
Admitted: 1935 Died: September 12, 
1985 

Selden, Armi stead Inge, Jr.-Fall s 
Church, Virginia 
Admitted: 1948 Died: November 14, 
1985 

Sparkman, John Jackson-Hunt sville 
Admitted: 1924 Died: November 16, 
1985 

These notices are pub lished im­
med iately after reports of death are re­
ceived. Biographical information no t ap­
pearing in this issue will be published at 
a later date if informatio n is accessible. 
We ask you promptly report the death of 
an Alabama attorney to the Alabama 
State Bar, and we would appreciate your 
assistance in provid ing biographica l in­
formation for The Alabama Lawyer. 

WALTER IEROME LEE, JR. 

Walter J. Lee, a membe r of the Mob ile 
and Alabama State Bars, died October 
24, 1985. 

lee was bo rn in Birmingham , Ala­
ba ma, December 29, 1921, and was edu­
cated in the public schools of Birming­
ham. He attended the University of Ala­
bama and gradua ted from the Universi­
ty of Alabama law School in 1950, where 
he was a membe r of Farrah Orde r and 
the Board of Editors of the Alabama Law 
Review. 

In World War II, he served in the 
United States Air Force, and subsequen t 
thereto served the Veterans of Foreign 
Wars as a post commander. 

His civic activities include distin­
guished service as preside nt of the 
Downtown Civitan Club, the Ch ristian 
Businessmen's Association and the Civic 
Roundtable . 

He was an active member of the Bap­
tist Chu rch, where he taught Sunday 
schoo l for a number of years. He was a 
world traveler and a recognized co llec­
tor of rare co ins. 

He practiced law In Mobile for a peri­
od of time with the Hono rable Mylan En­
gel and later with the law firm of Reams, 
Vollmer, Philips, Killion , Brooks & 
Schnell. 

Surviving him are his brothe r, Robert 
E. Lee, and several nieces and nephews. 

The Mobile Bar Assoc.iatlon, in regular 
meet ing. assemb led that the life of v\lalter 
J. Lee be recognized as one of deep dedi­
ca tion to the ba r, to this community, to 
his country and to his chu rch, and that 
his death represents a great loss to each, 
and the Mob ile Bar Association extends 
its deepest sympa thy to the family of Mr. 
l ee. 

Ray Walker Murphy, an outs tand ing 
Andalusia attorney, died Monday, Sep­
tember 2, 1985, in Andalusia, Alabama , 
following an extended illness. 

Mr. Murphy was a lifelong res ident of 
Anda lusia , having been born there and 
attended the Andal usia Pub I ic Schools. 
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Upon graduation from high school Mr. 
Murphy enrolled as a student on an En­
glish scholarshrp in Emory University in 
Atlanld wht>re he was a member of Sigma 
Nu Fraternity and the Emory Glee Club. 

h was then that \<Vorld War II inter­
rupted Mr. Murphy's education, and In 
1941 he entered the Army Air Corps 
where he served as a navigator of a 6-17 
aircraft over North Africa. His military 
service was outstanding, and he received 
the Air Medal with nine clusters and the 
distinguished Flying Cross. ln 1947 he 
was discharged as a major. 

After his military duty Mr. Murphy 
completed his education and received a 
law degree from the University of Ala­
bama; he then married the former Ed­
wina Morgon of Thomasville, Alabama. 
Upon graduation Mr. Murphy joined his 
father, Mr. J.L. Murphy; Sr., a south Ala­
bama auorney. For years they practiced 
under the rirm name of Murphy & Mur­
phy Attorneys and particularly emphasii­
ed the practice of real esiate transactions 
in their legal \\M . In later }ears, after the 
death of his father, Mr. Murphy formed 
the law firm of Murphy, Murphy, Persons 
& Bush In Andalusia and was a senior 
member of this firm until the time of his 
death. 

In 1981 Mr. Murphy retired because or 
poor health but continued to oversee his 
law firm and remained a devoted and 
faithful member of the Kiwanis Club and 
the First Methodist Church. 

Survivors Include his wife; two sons, 
Michael T. Murphy of Birmingham and 
James Mark Murphy of Andalusia, who 
continues as a member of the old land­
mark Murphy law firm; one daughter, 
Mrs. Arthur M. Carlton, Jr., of Mobile; 
eight grandchildren; one brother; and 
1wo sisters. 

In the death of Mt Ray Murphy the 
Covington County Bar Association has 
suffered a great loss. He will be sorely 
missed by the members of the bar, his 
many friends and the membership of the 
First Methodist Church. 

The Alabama Lawyer 

James Reid Payne died September 8, 
1985, in Montgomery. Alabama. He was 
76 years old. Mr. Payne was bom August 
24, 1909, in Jefferson County and attend­
ed the University of Alabnma, Howard 
College and the Birmingham School of 
Law. Mr. Payne was enlisted In the United 
States Marine Corp and served In the 
South Pacific. 

He was employed in rhe legal Depart­
ment of the Revenue Department by the 
State of Alabama for approximately 27 
years and was an assistant attorney 
general. 

He was a member of the American Bar 
Association, Montgomery Bar Associa­
tion and the Alabama State Bar. Jack was 
well liked by other members of the bar 
and leaves fond memories of a gentle 
man. 

He married the former Wanda Smith 
on July 2, 1937. He is survived by his wife 
and his son, James Dixon Payne, of 
Montgomery. • 

Et Cetera 
For rhe writers in our membership, the 

Commerce Clearing House is actilol?ly so­
liciting book ideas and suggestions from 
experienced legal pro(essionals. The vari­
ety of areas requested include, but are 
not II mired to: 

• Am II rus1 I aw 
• Banking law 
• Business n1anagement 
• Corporation la\v 
• Energy 
• Family law 
• Flnancfol and estate planning 
• Labor and employment law 
• Occuparion.-..1 saiety and heahh 
• Petsonnel management 
• Securillcs regulation 
• Taxation 

Those Interested in submitting manu· 
scripts, outlines or proposals for books 
to be considered for pub I ication by CCA 
should contact: 

Richard 1. Vinenson 
Book N:iiuisitions Department 
Commerce Clearing House, Inc. 
4025 W. Pete,son Ave. 
Chicago, Illinois 60646 
(312) 583-13500, Ext. 3276 

Etc. 
Birmingham attorney Samuel Rumore 

is gathering materials for a publication 
about Alabama's courthouses, past and 
present. 

He particularly is imerested in infonna­
tion about the courthouses of "today and 
yesterday" In the following counties: 

B.,rbour, Bulled<, Chambeis, Cleburne, 
Conecuh, Covington, Dallas, Etowah, 
Franklin, Geneva, Hale, Lamar. t..iw, 
rence, Macon, Marion, MaJShall, Perry, 
Pickens, Pike, Russell, Sumter, Walker 
and ~Volcox. 

Please contact him al 1007 Colonial 
Bank Building. Birmingham, Alabama 
35203-4054. Phone 323-8957. • 
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Recent Deci sion s of the Ala­
bama Court of Criminal 
Appeal s 

Dison distill ed 
Cherry v. State, 4 Div. 386 Uuly 

2, 1985)- ln Cherry, the court of 
criminal appeals further explained 
the Dison case and held that the 
person administering the oath to 
the officer for verification of the 
ticket must indicate not only his 
narne but his official capacity. 
Thus, a uniform traffic ticket and 
complaint must contain: 

A. The signature of the officer; 
8. The signature or the person admin· 

istering 1he 001h to 1he officer; 
C. The lille, agency or capacily of 1he 

peiso n administeri ng 1he oa th. 
Dison applies to municipalitie s 

Gandy v. Birmingham , 6 Div. 500 
(October 8, 1985)-Follow ing his con­
viction in the municipal court in Bir­
mingham, Gandy argued the unifonn 
traffic ticket and complaint was not 
prope rly sworn as required by Dison . 
The city of Binningha m argued that 
Dison did not apply to mun icipal 
court cases. 

The cou rt of cri mina l appeals disa­
greed and reversed. The appellate 
court reasoned that §12-12-53, Code of 
Alabama, (1975) and the Rules of Judi-

Recent 
Decisions 

cial Admin istration require the use of 
the un iform traffic ticket and com­
plaint by all law enforcement agencies 
and courts of the state of Alabama . 

What constitutes "systematic ex­
clusion of blacks" 

Scott v. Stace, 1 Div. 890 Uuly 23, 
1985)-0 n appeal, Scon raised the 
alleged systematic exclusion of blacks 
from his jury citing Swain v. Alabama, 
380 U.S. 202, 85 5.0. 524, 13 L.Ed.2d 
759 (1965). ludge Bowen, writ ing for 
the majo rity, rejected Scou's conten­
tion and set forth the "th reshold re­
qu irement for systematic exclusion:· 
Judge Bowen w rote that "a presump­
tion exists that the prosecutor is using 
his challenges to obtain a fair and im-

.~ - - ,, - John M. Milling, 
/r., is a member of 
1he firm of Hill, 
Hill, Carter, Fran­
co, Cole & Black in 
Monigomery . He 

is gradua1e of Spring Hill College and 
the University of Alabama Sd1ool of 
Law. Milling covers 1he civil portion 
of the decision. 

by John M. Milling, Jr., 
and David B. Byrne, Jr. 

partia l jury. This presumption is not 
overcome merely by showing that he 
uses all of his strikes to remove blacks 
from the ju ry'.' 

Judge Bowen's decision in Scou is 
clearly supported by the supreme 
court's language in Swain which sets 
ou t an extremely rigid standard to be 
met by a defendant seeking to allege 
"systematic exclusion:• 

Nol so fast ... 
intentional withholding of 

Brady material compels reversal 

Knight v. State, 5 Div. 887 (October 
8, 1985)-Kn ight was in jail on o ther 
charges when de tectives sought to 
question him about a rape. The inter-

I • David B. Byrne. Jr., 
is a graduate of the 

, University of Ala-
bama, wh ere he 
received both his 
undergradua1e and 

law degrees. He is a member of the 
Monlgomery firm of Robison & Belser 
and covers tile criminal portion of 1he 
decisions. 
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rogation ,esuhed in a Sl.ltemem being 
obtalned from Knight. This "confession" 
was offered at trial and was the sum ol 
the evidence against the defendant. 
Knight was interrogilted for <M?r six hours 
and though 1here was a confliet In 1he 
1estimony, he apparemly was handcuff­
ed 10 a chair lor at least some ponlon of 
this time. Additionally, the s1a1e introduc­
ed ph~ical evidence taken from the 
home ol the vic1im and had the state tox­
icologist perform secretion 1es1S upon it 
and make comparisons with secretions 
taken from the defendant. Prior 10 trial, 
counsel for the defendant filed a specific 
rcc1ues1 for any and al I scien1ilic 1ests, re­
sults, procedures, etc. and the district a1-
tomey lrnficated 1ha1 the results \\-ere es­
sentially inconclusi\-e. In fact. the secre-
1ion tests would have exculpated the de­
fendant since only one person had com­
milted 1he crime, and the secretions on 
the Items taken from the victim's house 
were not consis1en1 wi1h the known se­
cretions of the accused 

The intermediate appellate coun 
concluded: 

"\Ne can conceive of no clearer foetual 
situation in which the State would be re-

quired to produce exculpatory evidence 
whether ii was requested by the defense 
or not."' 

The clear import of the KniBht decision 
is once again 10 bring to the attention of 
pro5«utors the continuing duty uooer 
Brady to produce exculpatory evidence 
whether requested or not. 

Recent Decisions of the Supreme 
Court of Alabama-Civi l 

Estates •.• 
homestead allowance of surv,vmg 
spouse does not vest in all cases 
Carter v. Coxwell, 19 ABR 3745 

(September 27, 1985)-ln a case o/ first 
impression, the supreme court con­
sidered Section 43-8-TIO through Section 
43-8-114, A/a. CDde 1975, to determine 
whether a surviving spouse's right to a 
homestead allowance or exempt proper­
ty out or the predeceased spouse's estate 
vests automatically without the surviving 
spouse making lhe claims. Section 
43-8-110, er seq., was enacted by the Ala­
bama Legislature in 1982 and adapted 
from portions or the Uniform Probate 
Code. 

Introduce 
Your Clients 

to a 
Valuable Service. 
Refer chem ro Busin~ Valuation Services for expert deter­
mination of lair marker v:iluc of busincssts, and li11anci:i.l 
analysis and consulr::ition in mscs of: 

D Estate planning D Bankruptcy 
D Estate settlement procccdin~ 
D Marital dissolutions D Mergers or acquisitions 
D Rcc.ipitalizations D Buy-sell agreements 
D Employee Stock D D issident stockh.oldcr 

ownership plans suits 
Contact Dr. JohnH. Davis, Ill 

4 Office Park Circle • Suire 304 • Bioningh:un, Alabama 35223 
P.O . Box 7633 A • Birmingham, Alabama 35253 

(205) 870-1026 

The Alabama Lilwyer 

111 this case, Mr. Knight died testate in 
February 1983, leaving a widow and four 
children. The widow died Intestate 1n 
May 1983, without claiming a homestead 
allowance or exempt property. Mr. 
Knighi's will gave a life estate in the 
house am! furnishings 10 the widow with 
a remainder, plus the residue. 10 one or 
the children. The trial court held tha1 the 
widow's estate was entitled 10 a home­
stead allowance and exempt property, 
reasoning that 1hese rights became 
\1lSted when she survi\"ed her spouse by 
flve days. The coun also found that the 
value or these rights exceeded the value 
or the estate and awarded Mr. Knighl's en· 
tire estate to her estate. 

The supreme court disagreed with 1he 
trial coun and held tha1 homestead al­
lowance and exempt propeny do not au­
tomatically ves1 In 1he surviving spouse. 
The supreme coun reasoned 1hal 1he trial 
court's holding would thwart the 1esra1e 
deceden(s intem in this aoo the majori­
ty ot cases. The coun noted that the legis­
lature crea1ed these rights to preserve 
pan of the decedent's estate from 
creditors and to protect the su,vivlng 
spouse and minor children. If the survi1>­
ing spouse dil'S shortly after the pre­
deceased spouse, there is no justification 
based upon support for the suivlvor for 
transferring property and frustrating the 
lnrent or the predeceased testator. 
Medical malpractice ..• 

informed consent action recogni?ed 
and objective standard adopted 
Fain v. Dr. R. T. Smith, 19 ABR 3521 

(September 6, 1985)-The plaintiff-p.itien1 
brough1 this action chargi11g that the 
defendant-doctor negligently failed to in­
form him of the risks involved In the per­
formance ot a pulmonal)' aneriogram. 
The plaintiffs hean was punctured dur-
1 ng 1he procedure, and he maintained 
that had he been lnfomied of this risk, 
he would not haw consented 10 the pro­
cedure. The initial Issue was whether the 
supreme court would recognize a mal­
praetice aetlon based on informed con­
sent. In a case of nrst impression, the SU· 

preme coun said yes. The nex1 issue was 
one of "causation:' I.e .• whether the fail­
ure to advise 1he plaintiff of the risk pro­
Kima1ely caused his injuries. 

In deciding this Issue, the supreme 
coun looked to 01her states and found 
t,vo lines of cases have developed. The 
majority has adopted the "objective sra.n-
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dard;' and the minority has adopted the 
"subjective standard:' The plaintiff 
urged the subjective standard, by which 
causation is established solely by the 
plaintiff's testimony that he would not 
have consented to the procedure had he 
been advised of the particular risks. The 
supreme court rejected this standard and 
adopted the objective standard. 

The objective standard resolved 
causality in terms or what a reasonably 
prudent person in the patient's position 
would have decided if suitable inform­
ed of all significant risks. The standard, 
however, requires consideration by the 
fact fonder of what a reasonable person 
with all of the characteristics or the plain­
tiff, Including his idiosyncrasies and 
religious beliefs, would have done under 
the same circumstances. Moreover, the 
question or whether the physician dis­
closed all substantial risks requires expert 
medical testimony as to the general prac­
tice of physicians in the general medical 
community. 

Torts .•• 
inadequat e warning not ac­
tionab le i f plain tiff fails to read it 
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E.R. Squibb I!, Sons, Inc. v. Cox, 20 
ABR 146 (October 4, 1985)- The plain­
tiff brought suit against Squibb, a manu­
facturer of insulin, alleging negligent and 
wanton failure to adequately warn of the 
consequences of taking a certain type of 
insulin. Squibb conceded it was under 
a duty to warn and for purposes of this 
suit also conceded that its warnings were 
inadequate. Squibb's defense was the 
lack of proximate cause. Squibb main­
tained since the plaintiff did not read the 
warning, it could not have altered his 
course of action and prevented the injury. 
The supreme court agreed. 

The evidence was undisputed that the 
plaintiff never read any of the instructions 
or warnings Squibb provided on its in­
sulin. Consequently, the adequacy of the 
warning is irrelevanL No amounl of 
specificity would have protected this 
plaintiff because he did not read the war­
ning. Therefore, the supreme court held 
that a plaintiff who does not read an 
allegedly inadequate warning cannot 
maintain a "negligent failure to ade­
quately warn" action unless the nature 
of the alleged inadequacy is such that it 
prevents him from reading it. 

Torts • .• 
will co nversion li e when an em­
plo yer withhold s wages pursuant 
to garni shment? 
Lewis v. Fowler, 20 ABR 226 (Novem­

ber 1, 1985)-Garnishments were served 
on the plaintiff's employer, and the em­
ployer withheld a portion of the plaintiff's 
wages. One of the garnishments was paid 
in lull. However, the amount owed to the 
Department of Revenue was never paid 
and the employer went into Chapter 7 
bankruptcy. The plaintiff claimed that the 
employer converted !his sum to its own 
use and filed this conversion action. The 
Issue was whether conversion is an ap­
propriate action for an emplayee to 
recover a sum of money wi thheld by an 
employer From rhe employee's wages in 
response to a garnishment The supreme 
court said no. 

In England, it was first held that money 
could nor be converted so as to support 
an action in trover unless it was in a "bag 
or chest:' In conversion actions, however, 
courts are not usually confronted with a 
particular coin or bill but with "identified 
or segregated courses from which money 
has come or types of accounts into 
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which money has been deposited:' In 
this case, clearly 1he1e is no identifiable 
coin or bill and nothing placed in a bag 
or chesL Mo1eover, there was no evi­
dence that the money was placed in a 
special account. Absent an obligation to 
return the identical money, only the rela-
1ion of deblor and credilor exists, and !he 
plainliff's cause of aclion ,s assumpsit or 
on account. 

Torts .•• 
exper t testimony in a slip and fall 
case not proper 
W.,/-Mart Stores, Inc. v. White, 19 ABR 

3446 (September 13, 1985)-The plaintiff­
customer slipped and fell just Inside W..1-
Mart's from door. The only substance on 
the floor was fresh rainwateL There was 
no unusual accumulation o( watet Oller 
the defendant's ob1ec1ion, the plaintiffs 
expen was permitted to testify as to the 
effec1 of rainwater on the floor and that 
W..1-Man breached Its duty of due care 
by failing to provide door mats or other­
wise take proper and accepted safely pre­
cau1ions. The Jury returned a verdict for 
1he plal ntiff and 1he supreme court 
reversed. 

First, the supreme court endorsed the 
statemenl of law set forth in 32 C.J.S. 
Evidence §546(79) and held that the ad­
mission o( expen testimony as to the ef. 
fec1 of rainwater on the floor was error 
because an expen is permiued only 10 
testify "where the matter is one so far 
removed from ordinary human ex­
perience that a Jury wlll presumably not 
possess the skill or knowledge requisite 
to draw a proper Inference from the 
facts:· The courl also held thal i1 was er­
ror 10 perm ii the expen to opine that Wal­
Mart failed to observe proper and ac­
cep1ed safety precautions by failing to 
place a door mar at the store's entrance 
because the coun has previously held 
that absent an unusual accumulation or 
water or "other circumstances; the pres­
ence of rainwater on a Ooor is not a 
breach of due care. The effect of the ex­
pert's testimony is to create a higher stan­
dard of care than the standard imposed 
by law. 

Recent Decisions of the Supreme 
Courl of Alabama-Crimi nal 

For the want of a wa rrant 

Ex Parte, Talley, No. 84-692 19 ABR 
3642 (Sep1ember 20, 1985)-Bemard Tal­
ley was convicted of escape and the 
court of criminal appeals affinned the 
conviction. The supreme court granted 
Talley's petition for writ of certiorari to 
decide whether the officers who arrested 
Talley ln fact had the authority to do so. 

On March 3, 1982, a Montgomery po­
lice officer went to 1he defendanrs siste(s 
residence whh two other police officers 
in order to arres1 Talley /or three unpaid 
misdemeanor fines. None of the officers 
had a warrant with 1hem al the time of 
the arrest. The actual purpose of lheir 
visit indicates that Talley also was wamed 
and/or suspected in reference to a 
burglary. The officers found Talley at his 
siste(s house and attempted to place him 
under arrest. Talley fled from the house. 

The supreme court held that Talley's ar­
rest was illegal because the offlcers did 
not possess a warranl and reo.-ersed the 
conviction. 

Justice Adams held: 
"for an arrest 10 be valid on a misde­

meanor offense which was no, wit­
nessed by 1ho arrcs1ing offocer, the of­
ficer must hove tin i1rres1 warrant in his 
possession ot the time of the arrest:· 
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II Is ln1eres1ing 10 nore that the 
supreme court expressly denied the 
sr.11e's argument urging the court 10 adOpl 
a new rule abandoning the requirement 
that a police olficer actually possess the 
warrant when making a misdemeanor 
arresL 

11th Circui t Court of Appeals 

Big brother and lhe attorn ey-client 
relationship 
In Re, Grand Jury Subpoena, Beirman, 

No. 84-S344 Ouly 15, 1985)- Beirman, 
an allorney practicing in the southern 
district of Florida, was subpoenaed be­
fore a grand Jury In !hat district. The 
grnnd Jury sought 10 compel information 
about Beirman's dient who had not 
shown up 10 begin setVing a prison sen­
tence. Beirman appeared before the 
grnnd jury but in-.oked the attomey<lienl 
privilege. The ~mment filed a motion 

10 compel ching the six questions asked, 
all or which related 10 communications 
between Beirman and his client with 
regard 10 turning himself in. Specifically, 
the last question propounded was. "On 
each such communiution with refer­
ence IO client's notice of surrender-what 
did you say and/or rell the clientl" 

The district court granred the govern· 
ment's morion wirh regard 10 the firsr five 
questions which were place, time and 
number of communicarions. The 1rial 
cour1 further ruled 1ha1 !he sixth question 
would havo rhe effect or invading the a1-
1orney-clienl privilege. The United States 
appealed from rhe district court's order. 

The llrh Circuir Court upheld rhe dis­
trict courr and noted thar if the govern­
ment (as rhey had contended) wanted 10 

know merely whether the auorney had 
advised rhe client of rhe date he was to 
rum himself in, rhey could have asked so 
with precision. The gO\-emment chose 

MCLE News 
by Mary Lyn Pike 

Assistant Executive Director 

MCLE Commission 1985-86 

The Mandatory CLE Commission is 
composed of nine bar commissioners 
elected by the Ir peers. Members ' 
terms coincide with their terms as bar 
commissioners. 

Serving this year are Commis­
sioners John B. Scott, Jr., Montgomery 
(chairman); Gary C. Huckaby, Hunts­
ville (vice chairman); Phillip E. 
Adams, Opelika; Wade H. Baxley, 
Dothan ; J. Don Foster, Foley; Francis 
R. Hare, Jr., Birmingham; Ben H. Har­
ris, Mobile; John David Knight, Cull­
man; and H. Wayne love, Anniston. 

Meetings are he ld either the same 
day as board meetings or the pre­
ceding afternoons, approximately bi-
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monthly. Agendas are prepared by the 
comm ission's staff in consultation 
with the chairman . Bar members and 
sponsors submh most of the items 
consi dered; others are prepared by 
the administrator. 

To submit an idea for consideration 
by the commission, send it in care of 
the Alabama State Bar, P.O. Box 671, 
Montgomery, Alabama 36101. 

November meeting 

Al its November 1 meeting in 
Montgomery, the commission: 

1. Granted a retroacti,-e special 
membership exemption to an at­
tomey who practiced law for one 
mon th In 1985 before taking mater­
nity leave; 

not to do so and did not bring the at­
torney back before the grand jury. The 
11th Circull found quesrion six to be ol). 
Jectionable for 1wo grounds: first, rhe 
breadth of the questions invited 
disclosure ol communications which cer­
tainly would be prolected, and second­
ly, the question implicates the "last link 
doctrine:' 

The las1 link doctrine arises out of the 
decision In Re Grand Jury Proceedings 
/Jones), 517 F.2d 666 (1975) wherein Lhe 
appellate court held that a client's Iden· 
1ity Is 1101 privlltoged in and of il5elf. How­
ever. where disclosure of 1he client's 
identity would provide the las, link 
necessary to convict, identity might well 
be privileged. In this case, the 11th Cir­
cult reasoned that 1he Information here­
in, if 11!\<ealed under question six, could 
l.'l?ry easily provide this "last link and 
would therefore be privileged:- • 

2. Approved a temporary program 
of substi tute co mpliance for an a1-
torney with an Injured back; 

3. Approved permanent substitu te 
programs (or two perma nently disa­
bled attorneys; 

4. Granted a temporary waiver of 
the 1985 requirement to an attorney 
rec011ering from surgery and practic­
ing part time; 

5. Declined to seek a modification 
o( Rule 4.C., to provide CLE aedit for 
teaching at the undergraduate level; 

6. Tabled consideration of a request 
for credl 1 for teaching a1 an unac­
cred ited law schoo l; 

7. Approved full credit for a seminar 
entit led "Making and Saving Money 
for Clients and Lawyers in Litigation:' 
sponsored by ICLE of Georgia; 

8. Approved the concept of semi­
nars broadcast via satelli1e; ruled that 
either telephone hookups to speakers 
at the broadcast location or a discus­
sion leaderfexpert at the receiving lo­
cation must be provided in order for 
such a program to qualify for CLE 
credit; and 

9. Scheduled its next meeting for 
6 p.m., Thursday, January 9, 1986, In 
Montgomery. ' • 
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"The Law)-er 'E>cplosion:' Employment, Sat· 
isfaction, Salaries and Related Data" 
46:4:185 

Grant, G.M. 
"The Final Judgmenr' 44:2:114 

Grisham, Sandy J. 
"The Trial" 46:1:14 

Gross, C.W. 
"The Final Judgn1ent" 45:2:117 

Hairslon, William B., Jr. 
"Bill Hairston Talks About Bar Issues• 
44:5:279 

Hairston, William 0., Jr. 
"President's Page" 44:5:236; 44:6:300; 
45:1:4; 45:2:64; 45:3:124; 45:4:184 

Hamilion, T.A. 
"The Final Judgmenr 44:1:61 

Hamner, Reginald T. 
"Executive Directo(s Report" 44:1:5; 
44:2:69; 44:3:121; 44:4:181; 44:5:237; 
44:6:301; 45:1:5; 45:2:65; 45:3:125; 
45:4:186; 45:5:245; 45:6:317; 46:1:5; 
46:2:61; 46:3:113; 46:4:169; 4&:5:229; 
46:6:289 

Hansford, Nathaniel 
"Sales Warranties in Alabama-The Notice 
Requirement" 45:1:7 

Hardwick, W. Guy 
"Rellections of the Reffective Roundtable" 
45:1:14 

Hare, Francis 1--'lutcheson 
"It Happened al the Bal" 44:1:53; 44:2:108 

Hare, Francis H. 
"The Final Judgment" 44:5:290 

Harrison, George Mortln,er, Jr. 
"In Memoriam" 46:3:161 

Ha"wod, Roberr B. "RefleCJions or rhc Re­
flective Round table" 45: 1:14 

Hawkins, Edward G. 
"Pitfalls o( Preparing Deeds Conveying Oil 
a11d Gas lnteres1s" 46:5:236 

Henzel, Henry T. 
"Complying wi1h Rule 39(k), A.R.A.P. 
(How 10 Succeed on 'CERT1" 45:5:270 
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H1nron, J.F., Sr. 
•tn Memoriam" 45:5!311 

Hocklander, J.M. 
"The Final JudKmcnl'' 44:3:173 

Hodges, Rohen L 
"Annabelle's Dilemma-A Chrls1mas 
S1ory" 45:6:336 

Holfman, Jerome A. "ARCP 15(c): Rel~hon 
Back of Amendmen1s Adding. Changing or 
Subslilutlng P.tr!ies or Names of p,,rtles" 
46:2:84 
Hoffmann, T.H. 

"The Final Judgment" 45:3:178 

Holcomb, Paul E. 
•Compu1e, 115sisicd Legal Research: Tiw 
Methods" 44:S:256 

HO\v.ord, Fon1alne Maury 
"In Memoriam• 46:6:340 

Huckabf. Gary C. 
"8a1ic Oien1 Rela1lon5" 44:3:156 

Hughs1on. Harold ~. Jr. 
"Alabama S1a1e Bar Comminee on Les,11 
Nreds or 1he Elderly" 46:6:300 

HUMOR 
"F•i"""11her, Win1ers and Sommers" Arn­
old 8. Kan1er 44:l:S4; 44:2:106 

INSURANCE 
"Review of Uninsured and Underinsurcd 
Mo1oris1 Law in Alab.1ma" James W. Car, 
rot!, Jr., and F. Chndwick Morris 46:J: "12 

INTEUECTUAL PROPERTY 
"A General Practitioner's Introduction 10 
Patent and Trade Secret UIW" Harold See 
46:4:183 

"A General Praetllione(s ln1roduction to 
Copyrigh1 Law: Pan II" Harold See 
46:6:326 

IOLTA 
"All You \\~nred to Kna.v About IOlTA But 
11\"re Afraid 10 Ask" Stanley 11\"lssm.in 
46:5:2&7 

"IOLTA - 'NOW' Provides New ln1cresl" 
Rowena M. Crocker 46:5:265 

Jackson, J. Theodore 
"Tax and Financ,ng Benefits in !he Rmo.-a-
1ion o( His1onc Buildings" 45:3:165 

Janecky. J.f. 
"Recent Developmenls Concerning Eligl-

bilrcy for Social Security D,sabili1y" 
46:6:312 

Johnson, Frank M., Jt. 
''Judg~ Johnson Receives Devin Award" 
46:1:15 

Johnston, T.A .. Ill 
"In Memoriam'" 46: 1:53 

JUDGM£N1S 
"Recognotlon of Pro T.1nto Judgments" 
Mmvon Cherne, 46:4:197 

Kanter, Arnold 8. 
.. Ft.1ir\VC'.tthcr. Winters and Sommen'' 
44:1:54; 44:2:106 

Kennedy. M.trtc 
"Sexual Abuse-,. Conspiracy of Silence" 
46:1:30 

King, J. Thomas, fr. 
"'bung l.."Y)(>rs' Seclion" 44:1:22; 44:2:83; 
44:3:138; 44:4:216 

Kracke, Robert R. 
""The Pros and Cons d Rehabilitation­
Somi, Culdelrnes from Personal El<pero, 
encc• 45:4:227 

Lavine, Douglas 
"How 10 Deal with 1he Press• 4-1:3:167 

LEGAL MALPRACTICE 
"Bar Endo,- New Professional Uabilicy 
Insurance Program" Duke Nordlinger 
S1ern ·15:2:73 

"Basic Client Relations" Cary C. Huckaby 
44:3:IS6 
"Ho.v Much Insurance is Enough• Dulce 
Nordlrnger Siem 44:2:83 

"PrcYCnling Pilfalls in Litigation Practice" 
Duke Nordlinger Siem 44:1:38 

"The Conoinulng Risk from Faulty D0ckc1 
Concrol" Duke Nordlinger Seem 44:4:223 

Llgh1/ool, Ben H. 
•in Memoriam'" 4&:4:221 

LmGATtON 
"PrcYCn1lng Pi1falls in Lllig,ulon Practice" 
Duke Nordlinger Stern 44:1:38 

Lynne, Seyboum H. 
"Rellcdions of 1he Reflcetlw Roundrable" 
45:1:14 

Lyons, Champ, Jr. 
'Appellate Practice Pb,n1ers for Alabama 
laW)'<:l'S in Ovil cases• 44:1:6 

Manin, Rohen A. 
"Appellate Court Workload More Than 
Triples in Twelve Years-Trial Judges Re­
duce Pending Caseload'' 45:1:17 

McBee, fart 
"In Memoriam" 46:4:221 

McCurley, Robe11 L .. Jr. 
"1.eglslati-e Wra!H)p" 44:1:45; 44:3:162; 
44:4:210; 44:5:274 45:1:33; 45:2:74; 
45:3:143; 45:4:225; 45:5:293; 45:6:327; 
46:1:7; 46:2:80: 46:3:125; 46:4:208; 
46:5:273; 46:6:299 

Mc:Ctt, Val H. 
"W? Have Met 1he Enemy and He Is Us' 
45:2:102 

Mclncyre, Joan and 5milh, Roben Sellers 
"Personal Colllpu1er; and 5'lf1w.iro for 
You, l..iw Office• 44:1:40 

McKee, Bruce J. 
•Alabama Supreme Coun Prac11ce---NOkl­
able Enors and CM!rsigh!S" -14:6:320 

McKinley, Edmon 
"'Young L.1wyers' Sec1ion" 44:5:286; 
44:6:330; 45:1:19; 45:2:98; 45:4:213 

Mcleod, Grc,;er S. 
"The Young Judge" 46'5:260 

Meadows, Robert T., Ill 
"Young L.,w~,c~· Section" 45:5:279; 
45:6:361; 46:l:25: 46:2:79; 46:): 123; 
46:4:207 

MEDIA 
"How to Deal with the Pre$$" Douglas 
Lavine 44:3:167 

Moller, G.O., Jr. 
"The Final Judgmcnl" 44:2:n4 

Mitchell, Anne W. 
''lllab;ima Living Will 5ratuie• 46:6:316 

Mooresmilh, John T. and Daniell, O;ivld F. 
·Sectioo 1983 Actlo~ A Praaoal Ovef. 
view for 1he Gmt!ral Practi1ione(" 45'1:34 

Morrow, William H., Jo. 
"'Opinions of 1hc General Counsel" 44:1:56; 
44:2: 110; 44:3:166; 44:4:216 44:5:28-1; 
44:6:3 46; 45:1:51; 45:2:113; 45:3:172; 
45:4:235; 45:5:306; 45:6:363; 46:1:50; 
46:2:98: 46:3:152; 46:4:216; 46:5:174; 
46:6:338 

Morton, W.H. 
"'The Rnal Jud~mcn~· 44:6:352 

Answers 10 lrivia question s from page 44 

JAMES G. MUNGER AND ASSOCIATES 
I. The Jare Alabama head coach , Frank Thomas, went 10 
Notre Dame and roomed with rhe Glpper. 

Flro/BulldlnlJ/Safeoy Co<Jo Con1ultan1s 
Fira/Exploslon/Uabi llty l,ives t igation.s 

P.O. BOX 1713 
CULLMAN, ALABAMA 35066 12051739°3765 

The Alabama L.lwyer 

2. Fred Sington-T he song was e ntitled "Foo1ba ll Freddy'' 
by Rudie Valle. 
3. James-Ra lph was his midd le name. 
4. Three-two blocked punis and a blocked extra point 
5. Neither head coach was at the game. John Vaugh1 of Ole 
Miss was recovering from a heart attack. and Auburn's Shug 
Jordan was bedridden following surgery. 
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NEGOTIATION AND SETTLEMENT 
"The Settlement Concept of the Eighties 

and Beyond" Bud Fleming 45:4:190 

Nicho ls, CW., fr. 
"The Final Judgmem" 44:6:3S3 

Nicol, FW. 
"The Final Judgment" 44:5:292 

Noe l, J.B., Jr. 
"The Final Judgment" 44:6:353 

No len, Cha rles William 
"In Memoriam" 46:6:34 1 

Norman, Keith B. and DePaola, Susi,n Shirock 
'l>\ look at Alabama Sti te Bar Headquar­
ters" 46:3:146 

North, James L 
"Preside nrs Page" 46:5:228; 46:6:288 

Nowell, Jen 
"Bill Hairston Talks About Bar Issues• 
44:5:279 

Nowell, Jen 
"lawyers 'Rehabiliti ting' (Histor ic Struc­
tures] Statewide" 45:3:168 

Nowell, Jen 
"Renwa tions Running Rampanr' 45:4:230 

OFFICE AUTOMATION 
"Personal Computers and Software for 
Your law Office" Joan McIntyre and Rob­
er1 Sellers Smith 44; 1:40 

O IL AND GAS 
"Pitfalls of Preparing Deeds Conveying Oil 
and Gas Interests" Edward G. Hawkins 
46:5 :236 

Olms tead, Cra ig 
"Can 'State of the t\11' Evidence Be Used 
as a Defense Under Alabama Extended 
Manufacturer's liability Doctrine/ " 
45:4:202 

OPINIONS OF THE GENERAL COUNSEL 
Acting as your own lawyer 44: 1:57 
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Attorney as witness for will 44:2:110 

Attorney represent ing a public entity 
which comes within scope of Sunshine 
law conferring \vith client in closed ses· 
sion 46:3:152 

Attorney \\1ilhdrawing or increasing con• 
tingent fee when recoverable damages are 
less than initially thought 45:2:114 

Client con fidences-s u icide threat s 
44:3:169 

Collecting a (ee from an Indigent defen­
dant 44:5:28S 

Continge nt fees in domestic relations 
cases 44:4:218 

Disbursal of funds deposited in trust ac­
count prior to drawee payment 45:4:235 

Disbursal of trust funds deposited in at­
torney' s personal account 45:4 :235 

Dual represen tation of plaintiffs 44:2:111 

Duty of lawyer to repo rt unpriv ileged 
know ledge of conduct of opposi ng coun­
se l which violates disciplinary rules 
46 :6:338 

Interest bea ring trust fund accounts 44:1:56 

lawyer as witness 44:4:219 

Lawyer witness sitting al counsel table 
45:1:51 

Leg;,! services rendered to insureds by ln­
sure(s house counse l 45:1:52 

Liability for costs of litigation 44:3:168 

May an attorney allow a reputable legal 
directory to indicate a lawyer as speciaJlz .. 
Ing in a certai n area of law 46:4:216 

Misrepresenta tions by client 44:S:284 

Recommendation of mortg;,gee's 1ltle ln-
5-urance and 1itle insurance in real estate 
transact ion by issuing agent 45:2:113 

Recording conversations \vi1hout consent 
45:3:172 

Represent one client but later becoming 
.1 partner or associate of a Orm thal repre .. 
sents an adverse party 45:5:306 

Special assistint attorney general 44:6:346 

Tape recording of conversations without 
prior consent of .111 parties to conversation 
46:5:274 

Where one party in a domestic relations 
case Is not represented by couo>sel and the 
auomey complies with Disciplinary Rule 
5-105(0(1) the auo rney may thereafter rep­
resent his or iginal client in a post decreta l 
proceeding 45:6:363 

Whether attorneys for plaintiff and defend­
ant both called as witnesses must with • 
draw 46:1:50 

Whether It is unethical for attorney to mail 
out letters 10 debtors without first deter ­
mining the demand is for a valid cla im 
46:2:98 

Orr ick, Judson H. 
Pick a name to suit your image, "It Hap­
pened at the Ba(' 44:4:225 

Parker, Penny J. 
'iA..nna S. Fitts-Registrar; Counselor and 
Friend" 45:6:350 

Pike, Mary Lyn 
"Bar Comm iltees" 45:2:94; 45:3:162; 
45:4 :208 

"CLE News" 45:2:92; 45:3:152; 45:4:2 12; 
45:5:281; 45:6:344; 46: 1:23; 46:2:7 1; 
46:3:124; 46:4:199; 46:5:243; 46:6:321 

"Comm ittees Con 1inue Hard IM>rk Into 
198S" 46: 1:24 

"Commine es Pursuing Excellence" 
45:6:348 

Pinna, William P. 
"How to Write a Fee Letter and Other 11\'ays 
to Make Ends Meet" 44:2 :100 

Pipes, Sam \/Vesley, Ill 
"The Final fudgmenl" 44:1:59 

Pitts, W.M. 
"The Final Judgment" 44 :2:114 

Porter, C.E. 
"The Final Judgment" 45:3:176 

PROFILES 
"Bob Cunningham, Jr.-Fro m Mobile to 
Maui ... Swimming, Biking. Running• Jen 
Nowell 45:5:282 

'l>\ Remarkable Lady-Oli,,e Greene Still 
on the fob After 75 Years" 45:4:218 

REAL PROPERTY 
"The lltle Q ues tion: Do Bankruptcy 
Courts Have Jurisdiction Over Mongaged 
Alabama Real Property/" Romaine S. Scott, 
Ill 45:5:248 

"Time Share Owners hip of Condomini­
ums" Richard E. Davis 44:4 :183 

Reaves, Randolph P. 
"Legislati,e Wrap-up" 44:3:162; 44:4:210; 
44:5:274; 44:6:340 ; 45:2:74; 45:3:143; 
45:4:225; 45:S:293 

RESEARCH 
"Computer Assisted Legal Research" Paul 
E. Holcomb 44:5:256 

Rives, Richard Taylor 
"The Final Judgment" 44:1:59 

Ross, Sandra H. 
"Child Abuse and the Juvenile Courts" 
46: 1:35 

R0vve, 8.8., Sr. 
"The Final Judgment" 45:3:177 

St. John, F.E., Jr. 
"The Final Judgmenr ' 45:3:177 

SAVE30-60% 
* * * 

USED LAW BOOKS 
* * * 

• West • Lawyers Coop • Harrison 
• MaUhew Bender • Callaghan • Others 

WE BUY - SELL - TRADE 

Law Book Exchang e 
P. 0. Box 17073 

Jacksonville. FL 32216 
1-800-325 -6012 

Richard Wilson 
& Associates 

Registered 
Professional 

Court Reporte rs 
132 Adams Av enue 

Montgomery , Alabama 36104 

264-6433 
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Expect the 
unexpected! 
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Jn1trstatt Jnutsti9'!!11rui 

anb <lloruiultants. INC, 

RECONSTllUCTION INV!'STIGI\TIONS 
CONO\JCIED THRO\JGliOUT THE U.S. 

LAND AIR SEA MI L 
ACCIDENT INVESTIGA llON 

ACCIDENT RECONSTllUCTION 
WllQt,K;f\Jl DEATH 

INCAPACITATING JN.MlY 
PllOOUCIS llABIU1Y 

EXPERT IMTNESS 
COUl!r CONSUl.TANT 
WRONGFU. OWlGE 

PROPER PARTY UA81UIY 
PHILIP W. STUART, P.( . 

PRESIDENT 
MEMBER 

NATIONAL SOCIETY Of 
PflOfESSIONI\L ENGINEERS 

1NST11U1E OF TRANSl'C>RIATION 
ENGINEERS 

QTE ACCIDENT INVESTIGATION 
COMMITTEE MEMBER) 

AME:RICAN SOCIETY CE SAFETY 
ENGINEERS 

>CPA AIR SAFE1Y FOUNDAllON 
RfOI STtRIO lllGINUR 

fOIIMH STAT£ TROOPER J 
7\1, INGlESIDE AVENUE 

TAUAHASSEE. A.OlllDA 32303 
(904) 222-no1 

'"FOj.l THE SPEOFIC PURPOSE OF 
DETEflMINING CAUSATION" 

The Alabama Lawyer 

SL John, Finis Ewing. Ill 
"In Memoriam'" 46:2:106 

Schrader, George 0. 
"The Criminal Justire Sy<;lcm-A New 
Policy'" 44:3:140 

Scon, Romaine S., Ill 
"The Tille Qu~s1lo11: Do Bankruptcy 
Courts Have Jurisdiction Over Mortgaged 
Alabama Real l'ropcrtyr• 45:5:248 

,SECURITIES 
"Sophistication •nd 1hc Pnv.l1e Offering ol 
Securities in Alabama• Michael D. \•Va1ers 
44:5:240 

"The Alabama Secun11es /let Meets lhe 
AYerage Prac1111oner (or 'Blue Skies SmiJ. 
ing(1) N Me1" R. Frank Usw,y 45:5:295 

See, Harold 
"A General Practi1lonefs lnlroduction to 
Pa1en1 and Trade Sccrc1 Lnw: A Primer on 
Intellectual Property" 46:4:188 

"A General Practhionc(s lncroduction 10 
Copynght Law: A Primer On lntellecrual 
Property. Pan 11· 46:6'326 

Seniell, IA, )L 
"In Memoriam'" 46:2:IOS 

Shepa,d, lazewell T. and Wilmer. John A. 
"Rejeclion of Collective B•rg•ining 
Agreemen1s: An Analysis of In re Bi/disco• 
45:3:154 

SIiberman, Wilbur C. 
"Bankrup1cy Practlce Under 1he Rule" 
-14:2:84 

Smid,, Ga,y P. "The Lighter Side ol Law: Oh, 
Canada" 45:6:328 

Smilh, Helen C. "Hun1svllle-Herirage and 
High Tech" 46:3:120 

Smilh, J.W. 
"The Final Judgmtnl" 44:1:60 

Smilh, Robert H. 
"Educa1lon o/ 1ho Handicapped-The 
Lawye(s Role" 44:3:128 

Smith, Roben Sellers and Mclncyre, Joan 
"Pessonal Compulers and Sohw.ue for 
Your Law OfAc~ 44:1:40 

500At SECURITY 
"Social Secun1y Dls.ibllhy lnsuranre• 
S1e\'!!n C. Emens 46:2:62 

Starnes. S.R. 
"The Final Judgment'' 45:2:118 

Siem, Duke Nordlinger 
"Bar Endorses New Pro/csslonal Liabili1y 
Insurance Program• 45:2:73 

"Ho." Much Insurance Is Enough" -14:2:88 
"Pre-,e,ting Pltf.llls In U1iga1ion Practice" 
4-l:1:38 

"The Con1lnuing Risk /,om Faulcy Dod<el 
ConlIOI" 44:4:223 

S1ewan, C.A., Jr, 
"The Final Judgmcnl" 45:2:118 

Slewart, Robert Browder "'In Memoriam" 
46:3:161 

Scoot. Norborne C., Jt 
"Presiden1's Page~ 44:l:4; 44:2:68; 
44:3:120: 44:4:180 

Suggs, Fred W., It 
"Advising Your Corporate Client on /lt.olcl­
ing Charges or Sexual Harassmem" 
46:4;176 

Tolly, John Benion, Sr. 
"In Memoriam" 46:5:283 

Tapley, Allen L 
"Adminis1ra1l-e Office Report'" 46:6:297 

TA)( 
-Oifkrences ,n Federal and Stal.I! o( Al ... 
~ Income Tax Laws"' Roben C. v.~h­
hall 44;6:332 

•tncon,c Ta...,tion of Wrongful Death Pro­
ceeds ,n Alabama" David M. Wooldridge 
46:3:127 

"The Tax Reform Act of 1984-Sign lflcani 
Changes Mocle by New Tax t.,w" Richard 
P. Woods 45:6:357 

Thomas. A.J. 
"In M~riam • 46:1:53 

TORTS 
•Commeni.uy: ~mplO)<'e lmmunlly 
Among Alabama Longshoremen Md Har· 
botworkers" Crego,y C. Buffa low 45:2:76 

Ussery. R. Frank 
'The Alabama Securities AC'! Mee1s the 
Average Prac1ltioner [or 'Blue Skies Smll­
lng(I) Al Me')" 45:5:295 

'N.1hhall, Rober! C. 
·•01rrercnces in federal and Stale of 
Alabama Income Tax Laws" 44:6:332 

Waid, Jama S. 
"Why Alabama Needs a Clfenc Securicy 
Fund• 45:2:67 

Ward, Waher G. 
"The Decision" 45:3:135 

W.1ters, Michael D. 
''Sophls1lca1lon and 1he Priv.l1e Offering of 
Securllles In Alabama" 44:5:240 

V\'eissman, Stanley 
"All 'lblJ W.nu,d 10 Know Aboul IOI.TA Bui 
IM,re Afraid 10 Aslt' 46:5:267 

Williams. J.M., Jr. 
"The F,nal Judgmenl" 44:4:230 

Wilmer, John A. and Shepaid, Taz.,.,.;,11 T. 
'Rejection ol Collecti,., Bargaining "3ree­
men1s: An Analysis ol In re Bi/disco• 
45:3:154 

Wood~. Richard P. 
"The Tax Re/om, Act or i984-S1sn1Acan1 
Changes Made by New Tax Law" 45:6:357 

\M:>oldridge, David M. 
Income Taxation o( Wrongful Death Pro­
ceeds ,n Alabama· 46:3:127 

WORKMEN'S COMPENS>\TION 
"Alabama Vlbrkmen's Compensation Law 
-A Pnrner" Nicholas T. Braswell. Ill 
44:5:270 
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Classified Notices 
SERVICES 

EXAMINATION OF QUESTIONED 
Documents: Handwriting, typewriting 
and related examinations. International­
ly court-qualified expert witness. Diplo­
mate, American Board of Forensic Doc­
ument Examiners. Member: American 
Society of Questioned Document Ex· 
aminers, the International Association 
for Identification, the British Forensic 
Science Society and the National Asso­
ciation of Criminal Defense Lawyers. 
Retired Chief Document Examiner, USA 
Cl Laboratories. Hans Mayer Gidion, 
218 Merrymont Drive, Augusta, Geor· 
gia 30907, (404) 860-4267 

REAL ESTATE EXPERT Testimony: Tort 
liability of real estate brokers, agents, 
closing attorneys and mortgage lenders. 
Licensed attorney and real estate brok­
er. Author of Home Buyers: uimbs to 
the Slaughter? Sloan Bashinsky, Suite 
100, 6 Office Park Circle, Birmingham, 
Alabama 35223. Phone 870-3500. No 
representation is made about 1he qua//. 
ty of !he legal services to be performed 
or the expertise of the lawyer perform­
ing such services. 

LEGAL RESEARCH HELP: A\torney 
with seven )'1?ars' experience in legal re­
search/writing. Access to University of 
Alabama and Cumberland libraries, 
~Ila "' available. Prompt deadline ser­
vice. $35/hour. Sarah Kathryn Farnell, 
112 Moore Building, Montgomery, Al­
abama 36101, Phone 277-7937. No re1r 
resentalion is made aboul lhe quality 
of the legal services 10 be performed or 
the expertise of 1he lawyer performing 
such services. 

LAMAR MILLER, Examiner of Ques­
tioned Documents Qualified in most 
Alabama courts. American Society of 
Questioned Documen t Examiners 

' American Academy of Forensic Scienc-
es, certified by American Board of For­
ensic Document Examiners. Handwrit­
ing, forgery; typewriting, alteration of 
medical and other records. Miscellan-
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eous document authentication prob­
lems. P.O. Box 55405, Birmingham, Al· 
abama 35255, (205) 979·14n 

WANTED 
WANTED: LAW FIRM by a passive in­
vestment group who is looking for com­
muni1y-oriented law firm to serve as the 
active organizer of either a bank or sav­
ings and loan and its holding company. 
Responsibilities 10 include choosing the 
board of directors, officers and site lo­
ca!ion. Investment group will be re­
sponsible for providing all front money 
necessary to obtain government regu­
latory approvals in exchange for a mi­
nority shareholder interest without vol­
ing rights. Reply to: Investment Group, 
P.O. Box 3146, Pompano Beach, Florida 
330n . All replies held confidential. 

FOR SALE 
END OF AN ERA: Fifteen full-color 
prints of Farrah Hall still available. Prints 
measure 20" x 26" and have some of 
the lower numbers in the 40s, SOs and 
60s. Signed and numbered limlled edi­
tion prints avai !able for $80 each 
through: Pete's Framing Shop, P.O. Box 
288, Tuscaloosa, Alabama 35402. 

FORT WALTON BEACH condominium 
for sale or trade. One bedroom, third 
floor on the beach on Okaloosa Island. 
Completely furnished, nesv paint, car­
pet and wallpaper. Appraised for 
$72,000 and has first of $57,000. Pay 
$5,000 equity and I will pay all closing 
costs. Will trade for anything of value. 
A buy back or equity share agreement 
can be negotiated. call (904) 651-4424 
or (205) 598·93n, Write Boli Ayers, 
159 Richbourg Avenue, Shalimar, Flor· 
ida 32579. 

FOR SALE: Alabama Digest; Sou1hern 
Reporter 1 & 2; Federal Reporter l & 
2; Federal Supplement; F.R.D.; U.S. Led 
1 & 2; Am Jur 2d, Am Jur Legal Forms 
2d; ALR 2, 3, 4 & Federal; Wil I is Ion on 
Contracts, 3d, complete tax library. For 
all your law book needs: The Lawbook 
Exchange, Ud., buys & sells, 135 w. 

29th Street, New York, New York 
10001, (212) 594-4341 

FOR SALE: IBM Displaywriter, Model 
6360, IBM Prinler, Model 5215. Word 
processing software included. Two and 
one-half years old. Excellenl condition. 
For information call (205)937-2411 or 
write to P.O. Box 547, Bay Minette, Al· 
abama 36507. 

MISCELLANEOUS 
DO YOU KNOW of some historic 
church, building or monument in your 
town or city that you think would be an 
inleresting part of an illustrated book 
about Alabama? Call or write Grover 
S. Mcleod, 1204-17lh Street South, Bir­
mingham , Alabama 3520 5-4798, 
Phone 251-5780. 

ANIMAL CRUELTY LAW: Altorneys 
wanted to join newly formed group of 
Alabama attorneys interested in animal 
cruelty law and matters. For more in­
formation contact: James R. Foley, 223 
East Side Square, Suite C, Huntsville, 
Alabama 35801, Phone 534-4589. 

THE ALABAMA Deparlment of En­
vironmental Management maintains a 
mailing list of in1erested individuals 
who wish 10 receive notification of pro­
posed environmental permiuing ac­
tions. Legal notices regarding propos­
ed permits are mailed direclly 10 those 
persons. If you wish to receive such 
notices contact: Marilyn Elliott, 
Alabama Department of Environment­
al Managemenl, 1751 Federal Drive, 
Montgomery, Alabama 36130. 

All rcque$1S for classifieds placement must 
be submiued typewriuen and are subject to 
approval. Alab,1ma Stale Bar members are 
not charged for classified nOlices up 10 1wo 
insertions per calendar year, except for 
"position wanr.ed" or "positron offered" 
listings, which are a l the regular rate. Non­
member advertisers must pay in advance 
and will receive a complimentary copy of 
TI1e Alabama Lawyer in which their adver­
tisement Is published. Additional copie~ are 
$3.00 plus poStage. 
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LEGAL PRINTING 
~ 

Legal and Financial Print ers Sin ce 1910 
Experienced, Dependable, Responsible, 

Confidential 

Prospectuses, Proxy Statements, 
Official Statements, Tender Offers, 

Indentures and Briefs 

BIRMINGHAM PUBLISHING COMPANY 

130 Sou th 19th Street 
Birmingham , Alabama 35233 

Telephone: 205/251-5113 
Contact: H arold Fulton, Vice President 
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Discover how the magic of WFSTI.AW's 
exclusive Full Toxt Plus gives you more. 

The full text of an opinion plus 
headnotes and synopses that put your 
research on targeL faster. 

Additional concepts and relevanL 

words for 15% more case finding power. 
And Key Numbers that open doors to 

thousands of west legal publications. 
Full '!ext Plus:• 
Only from WESTLAW. 
caIJ today for more information. 
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