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Tilley’s
ALABAMA EQUITY
Second Edition

by Nathaniel Hansford

The author received his B.S. and LL.B. from the University of Georgia, his LL.M. from the
University of Michigan, He is a member of the American, Georgia, Alabama, and Tuscalvosa
Bar Assoctations, x\‘E Hansford is the author of numerous law review articles and he serves as
a lecturer for GLE, He has also served asa faculty member for the Alabama Judicial College. He
is currently Professor of Law for the University of Alabama,

Nathaniel Hansford’s revision of Tilley's classic treatise on Alabama equity; Keeps intact the original author’s
superb comprehensive treatment; Brings this area up 1o date; Rewrites the book's treatment to correspond with the
Alabama Rules of Civil Procedure; and Each equitable remedy is a separate chapter, © 1985

‘'or the practitioner who needs to know about equity practice in Alabama.

Regularly §45.95
Special Introductory Offer
$39.95

CANCER

Causes and Methods of Treatment
for Trial Lawyers
Etiology: Diagnosis; Nutrition; Therapeutic Moda'!.-;.;fﬁ

by John R. McLaren, B.S, M.D.

Announcing . . .

This comprehensive NEW treatise was written by expert John R. McLaren, B.S., M.1D,; Director of Radiation
Therapy, Robert Winship Memaorial Clinic for Neoplastic Disease, Emory Clini¢; and Professor of Radiology,
Emory {Fnivursity School of Medicine, Atlanta, Georgia. With contributions from numerous specialists, CANCER
is a significant source for non-oncologists, both legal and medical.

The book covers causiative factors, nutrition, pathology, imaging of cancer, surgical treatment, radiation therapy,
chemotherapy, hyperthermia, immunotherapy, and pediatric oncology. It contains over 100 illustrations, graphs
and tables. Glogsaries appear in selected chapters and at the end of the book, Frequent cross-references are made
to relevant illustrations and sections. All of these feiatures are designed to clarify the discussion and facilitate
comprehension of the subject which is very important for this quickly developing, apposite field,

With CANCER as a tool, you will be representing your client from the most knowledgeable, up-to-date position
possible — an advantage you can’t afford to pass up!

Regularly §99.95
Special Introductory Offer
$89.95

fa For fast, efficient service call our toll-free WATS: @
1-800-241-3561
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THOSE WHO
AREN’T
COMPETITIVE
END UP HERE.

Ivs a fact of life, off the field as
well as on. The players who are strong
and skillful; those who assemble the best
team reach their goal. The others waltch
from the sideline.

Our goal is to provide you with the
very best professional liability insurance
coverage. And we have the team to beat.

The Alabama State Bar. Your associa-
lion, solely dedicated to serving Alabama
attorneys. In touch with your needs.

Kirke-Van Orsdel Insurance Ser-
vices, The nation’s largest administrator of
bar-sponsored liability insurance programs,
Experienced. Responsive, A company built
on exceptional customer service,

The Home Insurance Company.
Underwriter of more professional liabil-
ity insurance plans than any other.
Renowned as the nation’s premier liability
insurance carrier.

Together, we've designed the LPL
plan you've been waiting for. One of the
broadest policies in the United States.
Competitively priced. With the most
responsive customer services anywhere.

You be the judge. Just call Kirke-Van
Orsdel Insurance Services toll-free, 1-800-
441-1344 to find out more about the Ala-
bama State Bar's new Lawyers Professional
Liability Plan. You'll discover that we didn't
just come to play,

We came to win,

Kirke-Van Orsdel Insurance Services, Inc.
777 Third Street / Des Moines, lowa 50309
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President’s Page

here is a sleeping giant in the pub-
T lic life of Alabama which has with-

in its power the ability to alter
events and influence the course of public
affairs to a greater extent than any other
group in Alabama. The lawyers of Ala-
bama can have a dramatic and powerful
influence on what happens in this state,

By definition lawyers are well-edu-
cated, excellent communicators and ac-
vocates of the highest order. They are
completely familiar with the arena
wherein public issues are determined.
Lawyers are without equal in blending
logic and emotion and separating chaff
from the wheat, Lawyers constitute the
most superb class of movers, shakers and
“heavy hitters” that this society has or
knows. They have entree to every busi-
ness, every corporation, every public of-
ficial and every media executive existent,
With a singleness of purpose, lawyers of
Alabama can do anything exceplt declare
war on a foreign country or raise the
dead, Yet the fact is that these skills and powers are, to
a large degree, impotent, Why?

As a group, the lawyers in this state are our largest un-
tapped source of energy, but we are victimized by our own
sense of professionalism, The problem is that lawyers rare-
ly ever represent themselves; it is unusual to find lawyers
advocating any public cause which is or could be styled
selfinterest. We habitually take public positions benefitting
our clients rather than ourselves. We are so trained to be
advocates for others that our ability to advocate for ourselves
has become anesthetized, and we do not even know it.

On any controversial legislation or cause célébre, one will
find lawyers on both sides of the question ably and
assiduously promoting the point of view and position of
their respective clients. It is a sad fact that in many situa-
tions we are too good for our own good. We certainly can
afford some degree of altruism, and, of course, we ought
to advocate our clients’ positions, Somewhere, though, in
all of this, we need to retain some small degree of self-
preservation, some modicum of self-interest, if for no other
reason than to balance the continuously growing “anti-
lawyer” trend.

Our brother and sister professionals, the physicians, have
not lost any public esteem by taking some very blatant,

SCRUGGS

but well-orchestrated, actions which
clearly are self-serving. In the legal pro-
fession, a profession that you and | paid
dearly to enter and have struggled con-
tinually to perfect, more often than not
the “whipping boys” or the arch enemies
are those who wish to rise by stepping
on our necks, and we do not do anything
about it. We do not because these peo-
ple are our clients, it affects other lawyers,
but not us personally, or we do not care,

Consider any example of major legisla-
tion of vital public interest in the Alabama
Legislature, and you will find every in-
terested group in Alabama actively work-
ing for the passage or defeat of that legis-
lation. You will find telephone calls, let-
ters, petitions, personal visits, background
infarmation, surveys, polls and every tool
being used to urge a particular positive
or negative position regarding that legisla-
tion. And, yes indeed, you will see fine,
able lawyers retained by both sides to
fight their clients’ particular battles.

On the other hand, consider an example of legislation
of direct interest to lawyers, and suddenly the “anti-lawyer”
dominates the field. The rank and file of lawyers in
Alabama have nat been motivated sufficiently to exercise
their cansiderable power for the passage or defeat of that
legislation, principally because of our ingrained lack of
self-interest or very laudible allegiance te our client in-
stead of ourselves,

Perhaps that is as it should he, Mayhe lawyers should
have no interest in themselves, and perhaps the noblest
path is to continue to be the ever-faithful servant to the
client's inlerests, never stooping (or rising) to the interest
of the profession, but | think not. | think lawyers have the
integrity, judgment and skills to balance the interests of
their profession and their clients, as well as the administra-
tion of justice. We simply have not done it of late, and
the public, the client and the lawyer are all the poorer for it

Without exception, all bar presidents under whom | have
served as a bar commissioner (14 prior presidents) have
observed this same phenomenon. | do not have the answer
any more than they did, but we all are still looking. We
need all the help from you we can get, especially in the
form of comments, observations and criticism, Tell me how
you feel, 5]

lanuary 1987




Executive Director’s Report

LRS Needs You!... Do You Need LRS?

he state bar's lawyer referral ser-

vice soon will be eight years old,

In today's economic climate, there
is no better bargain for the participating
panel member, considering the needs
being met and the potential, based upon
our current inability to serve a broader
client population,

The lawyer referral service is a public
service activity through which persons
needing legal services are relerred to
lawyers whao can assist them; clients pay
for these services. Referrals are made in
25 specific types of cases and a panel
member can agree to accept cases in up
to ten of these areas. Panel membership
casts a participating attorney 25 annual-
ly, and proof of professional liability
coverage is a prerequisite, The insurance
coverage has to be of minimum limits of
$100,000/$300,000,

The panicipating attorney agrees (o
charge the cllent an initial fee of $20 for
the first 30-minute consultation;
however, beyond this point, the attorney
and the client can enter into a mutually
salisfactory employment contract,

The referral is not assignable within a
firm. Each referral is personal between
the attorney to whom it is made and the
client desiring to be served. If a panelist
finds that he or she is unable to serve the
client because of a conflict, the client
should be referrec back 1o the referral
service, This will not count as a referral
against the attorney who then will re-
main at the head of the list for the next

referral in this designated area, If an at-
tarney declines a referal for other than
good cause, that atorney then reverts 1o
the end of the referral list within the
county, circuit or spedality area noted,

Initially, the service provided virtual-
ly statewide coverage. The cities of Bir-
mingham, Mobile and Huntsville were
excluded because their local bar associa-
tions had existing programs, All calls to
the statewide service for lawyers in those
areas are referred to those local services,
It may appear to some rom the statistics
that will follow that very few clients, in
fact, are served by the LRS; however, one
must consider that three of the state’s
largest population centers are excluded
from the figures noted,

The lawyer referral service purchases
a standard “Yellow Page” advertisement
in almost every known telephone book
published for Alabama. This year the ad-
vertising cost alone has been
$10,996,28, while panel membership
fees totalled $6,850 this year (274 mem-
bars), For the first time, they did not meet
our advertising costs. The state bar al-
ways has paid the WATS line charges
and the lawyer referral service clerk’s
salary; as a result of this sharp decline
in revenue, we are carefully reviewing
the placement of ads and dropping ads
in those areas with no panel members.

It is the drop in panel participation that
I want to address, | realize the inability
to obtain professional liability coverage
caused a substantial number of our panel

HAMNER

members to drop from the program. | am
hopeful that with our newly-endorsed li-
ability insurance program in place, a sub-
stantial number of these will reinstate
their memberships in February,

The lawyers participating in the service
appear quite happy with it. They regular-
ly comment about the favorable impact
the referral cases have on their practice,
and | am aware of no one who does not
recoup the annual fee early in each law-
yer referral service year., Consultation
fees 1o date, February through October,
have totalled $5,710 according to volun-
tary reports attorneys return to us. One
must consider that this sum of money Is
based upon individual billings of $20
each,

Currently, our biggest prodlem is par-
ticipation; we are losing our statewide re-
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ferral capability. We have two circuits,
the second and 35th, with no lawyers
available for a referral when a request is
made: we have 17 counties within our 39
circuits that have no lawyers on the ser-
vice: however, we attempt to refer to the
nearest county or town when a local re-
fierral s not possible, The table accom-
panying this report shows the current
statewlide breakdown.,

To run an effective LRS, we need broad
participation. | am sure some ol you have
heard of the no-show appointments, the
lawyer-shopping clients and the “i-
thought-this-was-free” referrals. However,
these problems are relatively few, Our
referrals do generate tees and establish
long-term attorney-client relationships
and are not to be overlooked, Consider
these facts: referrals for this year, February
through October, number almost 8,000;
the voluntary feedback reports indicate
that some 838 clients already have paid
fees. (These reports are not received un-
til the services sought are completed,
therefore many cases still are pending.)

Types of referrals and fees generated
may be of interest, Fifty-three lawvyers
reported collecting fees of between $20
and $100. Four hundred and three col-
lected fees between $101 and $500. One
hundred lawyers have reported that re-
ferred cases generated fees in excess of
$500. As our year-end reports are filed
in January 1987, | would anticipate that
the state bar's referral service will have
referred to Alabama lawyers clients who
have generated fees in excess of three-
quarters of a million dollars, in spite of
our low overall level of participation this
year.

During our early phase of operation
when panelists numbered almost 500
tand again | would remind you these did
not include lawyers in the cities of Bir-
mingham, Mabile and Huntsville), we
had reports that fee-generating cases
resulted {n excess of one and one-half
million dollars.

For-profit and out-of-state referral ser-
vices now are operating tn Alabama. |
believe that as long as Alabama lawyers
are meeting the publics need for legal
services, they will have little to fear from
those autside the profession. It is when
potential clients cannat be served in tra-
ditional ways that outside forces come in-
to play.

If you currently are not a panelist or il
you have allowed your membership as a
panel member to lapse, please consider
rejoining the state bar's referral service,
We advertise a statewide service and
should be In a position to serve needs

statewide. You may write for an applica-
tion to Joy Meininger, Lawyer Referral
Service Secretary, Alabama State Bar,
P 0. Box 671, Montgomery, Alabama
3610, |

—Reginald T. Hamner

Lawyer Referral Service

CIRCUIT COUNTY MEMBERS
st = 1 Choctaw 0
Clarke 0
Wishington 1
Znd— 0 Butler Q
Crenshaw 0
Lowndes 0
3rd — 3 Barbouw 2
Bulleck 1
4th — 7 Bibh 1
Dallas 3
Hale 1
Perry 1
Wilcox 1
5th — 3 Chambers 1
Macon 0
Randalph 0
Tallapoosa 2
6th — 25 Tuscallosa 25
7th — 13 Calhoun 13
Cleburne 0
8th — 7 Margan '
9th — 4 Cherokee 0
Dekalb 4
10th —  3*%efferson® 3
11th — 19 Lauderdale 19
12th — 4 Coffee 3
Pike 1
13th Mabile*
1ath — 3 Walker 3
15th — 65 Maontgamery 65
16th — 10 Etowah 10
17th = 5 CGreene 0
Marango 5
Sumter 0

* Local Bar LRS

** QOuiside Birmingham LRS Jurlsdiction

CIRCUIT COUNTY MEMBERS
18th — 5 Clay 0
Consa Q
Shelby 5
19th — 7 Autauga 4
Chilton 1
Elmore 2
20th — 13 Henry 0
Houston 13
2180 — 1 Escambia 1
22d— 2 Convingtan 2
23rd Madlsan*®
24th — 1 Fayette 0
Lamar ]
Pickens 0
25th — 7 Marian 4
Winston 3
26th — 4 Russell 4
27th = 5 Marshall 5
28th — 5 Baldwin 5
29th — 9 Talldega g
0th = 4 Blount 4
St. Clair 0
31st — 3 Colbert 3
A2nd— 3 Cullman 3
3id — 4 Dale 3
Ceneva 1
ddth — 2 Franklin 2
i5th = 0 Conecuh 0
Maonroe 0]
36th — 1 Lawrence 1
37th = 9 |ee 9
38th — 1 Jackson 1
39th — 2 Limestone 2
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Editorial

Secretarial Subservience,
Birmingham Style

(Editor's note: This letter is in response
to an editorial by |, Edward Tharnton of
Mabile, His editorial originally appeared
in the September 1986 Mobile Bar As-
sociation Bulletin and then in the
November 1986 Alabama Lawyer. The
views expressed here are those of the
author and naot necessarily those of the
bar, its officers or members.)

| read with liveliest interest your
editorial in the November edition of The
Alabama Lawyer. How simply wonderful
that Maobile secretaries have been grant-
ed the autonomy to choose whether or
not to ask callers to disclose the nature
of their business with the secretaries’
bosses! Ta be allowed to use their own

judgment in refusing to ring said callers
through to said bosses! And, wonder of
waonders, that Mobile secretaries have
finally been granted the prestigious
hanor of calling up busy Mobile attor-
neys and then arbitrarily forcing them to
hald on the line until the secretary gets
around 10 informing her boss that his call
is holding! Well, hats off—you've really
come a long way babies!

That's a nice fairy tale, Mr. Thornton,
But, unfortunately we secretaries live in
the real world, And that real world is
heavily populated with rules—said rules
being laid down by the attorneys for
whom we are employed. Now, | have the
fuck to work for two attorneys who dao
answer their own phones, set their own
appaintments, place their own calls, and
generally make their own excuses, That
has not, however, always been the case,
Has it ever occurred to you that, in most
instances, a secretary is simply following
instructions when she asks you to state
your business before putting through the

call to her bosst Or again following or-
ders when she states that he is "out” in-
stead of simply telling you that he really
doesn’t want to talk to you at all? And,
while placing a call for her busy attorney,
can a secretary hog-tie her boss to his
chair and place the phone out of his
reach so that he can't wander off or place
another call until she has connected him
with his party? Be realistic, Mr. Thomton.
There are indeed secretaries out there
who are rude and inconsiderate to those
who have business with the boss, but
most of us can't afford to be. Next time
you have an urge 1o “speak ugly to those
secretaries,” remember—you are speak-
ing to someone who, in most cases, can't
answer back in the same vein (we'd be
{ired if we dic), And, belleve me, we have
our “lists” as well, People like you tend
to be at the very bottom of ours, N

~Lindsey R. Gravlee
Birmingham

decroasing graded pramium lile

AFFORDABLE TERM LIFE INSURANCE —
FROM COOK & ASSOCIATES

Compare thasa low non-smokor annual rales for non-

CONFIDENTIAL HELP
FROM FELLOW PROFESSIONALS
IS A PHONE CALL AWAY

MALE AGES _ 8250000 _$500.000 _$1,000,000
25 250.00 456.00 670,00
30 252,50 480.00 877.50
35 255.00 485.00 485.00
49 330.00 585.00 580.00
45 412.50 160.00 1,127.50
50 542.50 1,015.00 1,610.00
55 810.00 1,520.00 2,267.50
80 1,355.00 2,535.00 3,790.00
B5 2,372.50 4,385.00 6,585.00

{smoker's raies slighily higher)

Renewable to age 100. Farmnale rales same as males four
yoars younger All coverage provided by companios raled
“A Excollent” by AM. Beat Co

For a written quatation and policy description send
your date of nirth ang amount of covorage desired to

COOK & ASSOCIATES

2970 COTTAGE HILL ROAD  SUITE 201
MOBILE, ALABAMA 36606
(205) 476-1737
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Ii you or someone you know suffers from the
effects of alcohol and chemical abuse and is in
need of special assistance, call toll-free:

1-800-237-5828

ASK FOR THE
CONCERNED LAWYERS' FOUNDATION
PROGRAM,

This program is independent of the Alabama
State Bar and does not police, repon, discipline
or threaten the career or repulation of any attor-
ney or judge.

All inquiries are confidential. Professional
counselors are on call 24 hours a day.

CLF
CONCERNED LAWYERS' FOUNDATION, INC,




About Members, Among Firms

ABOUT MEMBERS
Sam E, loftin announces that his
brother, E Patrick Loftin, has become
assaciated with him in the practice of
law at 1705—7th Avenue, Phenix City,
Alabama 36868-2566. Phone (205)
2971870,
|
James P, Graham, Jr., is pleased to
announce the relocation of his offices
le 925 Broad Street, PO, Box 3380,
Phenix City, Alabama 36868-3380,
(205) 291-0315. He previously was as-
sociated with the law firm of Benton
& Benton in Phenix City.
=
Thomas ap Roger Jones, tormerly of
Pitts, Pitts & Thompson, announces
the apening of his office at 900 Ala-
bama Avenue, Selma, Alabama 36701,
Phone (205) 872-8310 or 872-8311.
[ |
Martha Durant Hennessy an-
naunces the opening of her office for
the practice of law in the Gull Shores
Office Complex, FO. Box 781, Gulf
Shores, Alabama 36542, Phone (205)
968-2653,
|
Chase R, Laurendine, attorney-at-
law, announces the relocation of his
offices to Regency Professional Center,
5901 Airport Boulevard, Suite A, Mo-
bile, Alabama; mailing address: PO,
Box 850817, Mobile, Alabama 36685,
[ |
John D, Saxen recently graduated
from the Stanford Executive Program
at the Stanford University Graduate
Schaol of Business, Formerly director,
corporate isues, RCA Corporation, he
is now the Washington representative
—RCA in the Washinglon corporate
government relations offlce of
General Electric Company.

David R. Freeman, formerly in
private practice in Birmingham, an-
nounces his admission to the Florida

Bar and association as general
counsel with Pro-Med Capital, Inc. of
North Miami Beach, Florida,

&

Roy W. Scholl, Ill, announces the
opening of his office for the practice
of law, with offices at Suite 801, Frank
Nelson Building, Birmingham, Ala-
bama 35203. Phore (205) 328-7911.

[ |

Patricia K. Olney, formerly of
Mobile, Alabama, announces that she
has joined the firm of Spielvogel and
Goldman, PA, and now is practicing
in the Cape Canaveral, Florida, area,
with offices at 101 South Courtenay
Parkway, Suite 201, PD. Box 1366,
Merritt Island, Florida 32952-1366,
Phone (305) 453-2333,

]

H. Jere Armstrong, formerly
counsel to the chief immigration
judge in Washington, D.C., has been
appointed as a United States Immi-
gration Judge and assistant chief
immigration judge. judge Armstrong
Is a 1966 graduate of the University
of Alabama School of Law and a
member of the bars of Alabama, the
District of Columbia and Virginia.

AMONG FIRMS
The firm of Knight & Griffith
announces S, Lynn Marie McKenzie
has become a member of the firm,
with offices located at 409 First Ave-
nue, Southwest, Cullman, Alabama
35056,
[ |

The firm of Burr & Forman
(formerly Thomas, Talialerro, Forman,
Burr & Murray) has relocated jts of-
lices ta 3000 Soulhliust Tower, 420
North 20th Street, Birmingham, Ala-
bama 35203, Phone (205) 251-3000,
Also, Marion W. Tilson, Mark W.

Bond, Curt M. Johnson and W
Benjamin Johnsan have become asso-
ciates of the firm,

|

Hand, Arendall, Bedsole, Greaves
& Johnston, 30th Floor, First National
Bank Building, Maobile, Alabama, an-
nounces that Forrest C, Wilson, 11I;
Judith L. McMillin; William B. Giv-
han; P. Russell Myles; Brian P
McCarthy; Walter T. Gilmer, Jr.; and
Peter H. Williams have become
associated with the firm.

|

John 5. Gonas, Jr., and Michael }.
McHale, formerly associated with
Robert Norris & Associates, PC, an-
nounce the formation of a partnership
for the general practice of law, under
the name of Gonas 8 McHale, Offices
are located at The Van Antwerp Build-
ing, 101 Dauphin Street, Suite 208,
Mabile, Alabama 36602, Phone (205)
4384175,

]

Gordon, Silberman, Wiggins &
Childs, PC, announces Russell P. Love
and Ann K. Norton have become
associates in the firm, with offices at
1500 Colonial Bank Building, Bir-
mingham, Alabama 35203, Phone
(205) 328-0640,

]

Henry B. Steagall, 111, and William
H. Filmore announce the formation of
their professional corperation of Stea-
gall & Filmore, PC, for the practice of
law at 315 South Union Avenue, PO,
Box 280, Ozark, Alabama 36361,
Phone (205) 774-2501,

n

Morgan & Burns announces that
Stephanie K. Alexander has become
associated with the firm, and the mail-
ing address is PO, Box 1583, Mobile,
Alabama 36633,

|

Falkenberry, Whatley & Heidt

announces that Lisa J. Huggins,
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formerly law clerk to United States
District Judge James Hughes Han-
cock, has become associated with the
firm. Offices are located at Fifth Floor
Title Building, 300 Twentyfirst Street,
North, Birmingham, Alabama 35203,
Phone (205) 3221100,
=}

W. Lee Pittman, Kenneth W, Hooks,
David H. Marsh and Thomas E. Dut-
ton, formerly partners in the firm of
Emond & Vines, are pleased 1o an-
nounce the formation of a firm under
the name of Pittman, Hooks, Marsh
& Dutton, PC, with offices at 801 Park
Place Tower, 2001 Park Place North,
Birmingham, Alabama 35203, Phone
(205} 322-8880,

|

The law firm of Reid and Thomas
announces the relocation of its office
to Suite 501, SouthTrust Bank, 1000
Quintard Avenue, Anniston, Alabama.
Phone (205) 2361240,

n

Ford, Caldwell, Ford & Payne
announces that Robert E. Ledyard, NI,
has become associated with the firm,
with offices at 218 Randolph Avenue,
Huntsville, Alabama 35801,

|

Speake, Sperake & Reich announces
that LW. Patterson, Jr., formerly an
attorney for the United States Army
Ballistic Missile Defense Command,
Huntsville, Alabama, has become of
counsel to the firm, with offices at 101
Spring Streel, Northwest, Moulton,
Alabama.

[ ]

The firm of Humphreys, Dunlap &
Wellford announces that David M.
Dunlap has become associated with
the firm, with offices at 2200 First Ten-
nessee Building, Memphis, Tennessee
38103, Phone (901) 523-8088,

i@

The firm of Yearout, Myers &
Traylor, PC, announces that ). Scott
Langner and Katherine L. Corley have
become associated with the firm, and
offices are located at 1405 First Ala-
bama Bank Building, Birmingham,
Alabama 35203,

||
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Longshore, Evans and Longshore
announces that D, Michael Barrett
and Gary P. Cody hawe become
associates with the law firm, and fts
offices have relocated to 1900 City
Federal Building, Birmingham, Ala-
bama 35203. Phone (205) 2527661,

]

The law firm of Holt & Cooper
announces William Kent Upshaw has
become a member of the firm, which
will continue the practice of law un-
der the name Holt, Cooper and
Upshaw. Offices are located at 529
Frank Nelson Building, Birmingham,
Alabama 35203. Phone (205) 322-
4551,

|

Rushton, Stakely, Johnston & Gar-
retl, PA, announces that Holley F
Crim has become associated with the
firm, with offices at 184 Commerce
Street, PO, Box 270, Montgomery, Ala-
bama 36195, Phone (205) 834-8480,

|

Stone, Granade, Crosby & Black-
burn, PC, announces Dennis M.
Wright has become associated with
the firm, and the mailing address is
PO. Box 1109, Bay Minette, Alabama
16507,

|

The law firm of Watts, Salmon, Ro-
berts, Manning & Noojin announces
Johnnie F. Vann has become
assaciated with the firm. Offices are
located at 100 Jefferson Street, South,
Suite 200, PO. Box 287 Huntsville,
Alabama 35801, Phone (205) 533-
1500,

]

Jerry 0. lorant & Associates of
Birmingham announces the addition
of M. Jack Hollingsworth as an
associate of the firm, Hollingsworth is
a graduate of Cumberland School of
Law.

|

United States Pipe and Foundry
Company and Jim Walter Resources,
Inc., announces the association of
Gary C. Pears, with offices at 3300
First Avenue, N., PO. Box 10406, Bir-

mingham, Alabama 35202. Phone
{205) 254-7090,
n

Thomas E. Bryant, Jr., ). Gordon
House, jr., Mark R. Ulmer and S.
Rosemary de Juan, members of the
firm of Bryant, House, Ulmer & de
juan, announce the relocation of their
offices to Suite 1107, Riverview Plaza
Office Tower, 63 5. Royal Street, Mo-
bile, Alabama 36602. Phone (205)
432-4671,

|

The firm of Staas & Halsey of Wash-
ington, D.C., announces that ). Ran-
dall Beckers has become a member
of the firm, with offices at 1825 K
Street, NV, Washington, D.C. 20006.
Phone (202) 872-0123,

[ |

William E. Skinner and William W.
Gobrecht announce the dissolution of
the law firm of Skinner & Gobrecht
effective December 31, 1986, William
E. Skinner will continue his law prac-
lice as a sole practitioner at Suite 501,
Hill Building, 73 Washington Avenue,
Montgomery, Alabama 36104, Phone
(205) 265-0201, William W, Gobrecht
is retiring from the daily practice of
law but will continue practice on a
case-by-case basis,

2]

The law firm of Simmons, Ford and
Brunson, Attorneys, PA, is pleased 1o
announce Taylor Thomas Perry, Jr.,
has become an associate of the firm.
Offices are located at 1411 Rainbow
Drive, Gadsden, Alabama 359021189,
Phone (205) 546-9205.

We need your help locating
eye-catching, colorful covers for
The Alabama Lawyer.
Please send suggestions,
photographs, slides or
transparencies to the Lawyer.
We need vertical, clear,
original artwork.
Thanks.




Farm Bankruptcy:

by Tazewell T. Shepard, 111

On November 26, 1986, the new
Chapter 12 became effective under Title
11 of the United States Code, referred to
herein as the Bankruptcy Code. This ar-
ticle will compare Chapter 12 to the
other chapters of the Bankruptey Code
and briefly review relevant case law to
consider whether this ambitious legisla-
tion will meet its purpose of serving the
"family farmers” of America.

Eligibility of the debtor

Congress was spurred to enact this
legislation by a perception that the avail-
able types of bankruptey were inade-
quate to meet the needs of the increas-
ing number of insolvent farmers, Many
farmers had 100 much debt to qualify for
debt adjustment under Chapter 13, and
mosl found reorganization under Chap-
ter 11 too expensive and time-consum-
ing.

The new legislation amends Section
109 of the Bankruptcy Cade to limit the
application of Chapter 12 to the “family
farmer” However, this general term may
not effectively regulate the variety of
debtors seeking protection as a "farmer.”
For instance, one court recently conclud-
ed that a leedlot qualified as a farmer. In
re Cattle Complex Corporation, 50 B.R.
50 (Bkrcy. D. NM 1985) Another court
stated that the debtor’s status as a farmer
remained valld almost a year after the
debtor ceased operations and sold his
farm. {n re Potmesil, 42 B.R. 731 (Bkrtcy.
W.ID LA 1984) Application of Chapter
12 is defined further by financial require-
ments. Apgregate debts must not exceed
$1,500,000. At least 80 percent of the
debts must arise out of a farming opera-
tion awned or operated by the debtor,
who must have received more than 50
percent of his gross income from such

farming operation for the preceding tax-
able year. However, a mortgage on the
debtor's residence will not be included
in the debt total unless it “arises out of
a farming operation.” Thus, a crop loan
secured by a mortgage on the house
would be included, whereas a morigage
securing funds to pay college tuition lor
the debtor's child would not.

if the debtor is a corporation or pan-
nership, more than 50 percent of the
stock or parnership equity must be held
by the person or family conducting the
farming operation, and more than 80
percent of the value of the corporation’s
or partnership’s assets must relate 1o the
production of agricultural products,

More narrow debt restrictions limit
Chapter 13 relief to an individual with
secured debts not more than $350,000
and unsecured debts not more than
$100,000 under Section 109%e), Apgre-
gate debts in a joint petition filed by a
husband and wife must be within these
limits, See In re Carreva, 2 B.R. 480
{Bkrtcy, D, CO 1979,

Both Chapters 12 and 13 apply only to
a debtor with regular income, Section
101027} defines “individual with regular
income” as an individual, other than a
stockbroker or a commodity  broker,
whose income is sufficiently stable 1o
enable making payments under a plan,
Under Section 302, a joint case may he
commenced with a single pelition by an
eligible individual and spouse, and both
debtars” incomes may be considered.

Courts considering Chapter 13 cases
have been less flexible on the monetary
limitations than the regular income re-
quirement. However, contingent debts
are not included in the monetary limita-
tion, See Matter of Pearson, 773 F.2d 751
{6th Cir. 1986). A claim is contingent if
the debtor's duty to pay does not come
into existence until the occurrence of a

future event. See In re Wlison, 56 B.R,
693 (Bkricy. M.D. AL 1986).

The trustee and the debtor

Section 1202 creates a Chapter 12
trustee whose administrative duties are
similar 1o those of a Chapler 13 trustee,
The Chapter 12 trustee must appear and
be heard al any hearing concerning the
value of property subject to a lien, con-
firmation of a plan, post-confirmation
maodification of a plan or sale of proper-
ty of the estate. He also must file state
and federal tax returns for the estate un-
der Section 1231(b) lor each taxable per-
iod after the case is filed. However, the
Chapter 12 trustee is not required as is
the Chapter 13 trustee to “advise . . . and
assist the debtor in performance under
the plan” under Section 1302(b)(4).

The Chapter 13 trusiee always is
charged under Sections 704{4) and
1302(k) with the duty 10 “investigate the
financial affairs of the debtor” By con-
trasl, the Chapter 12 lrustee must be
granted such authority by the court under
Sections 1202(a)(2) and 1106(a) for cause,
which is similar to that for appointment
of a Chapter 11 trustee or examiner under
Section 1104,

Appointment of the Chapter 12 trustee
is modeled after that in Chapler 13 cases,
Section 151302 authorizes the U5, Trust-
ee to appoint standing Chapter 13 trust-
ees in the program districts, In the new
non-program districts, the Bankruptcy
Court appoints the standing Chapter 13
trustee under Section 1302(a). If there is
not a suflicient volume of cases Lo justity
a standing trustee, a trustee will be ap-
pointed in each case,

The Chapter 12 debtor is calied a
"debtor in possession” as under Chapter
N and granted by Sections 1203 and
1207(b) most of the nghts and duties of
a Chapter 11 trustee, “including operat-

e e e —]
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The New Chapter 12

ing the debtor's farm.” This is similar but
includes somewhat more authority than
the Chapter 13 debtor engaged in busi-
ness, who has the exclusive right to oper-
ate his business under Section 1304,
lease or sell property of the estate under
Section 363 and obtain unsecured credil
under Section 164,

Section 1204, which has ne counter-
part in Chapter 11 or 13, authorizes the
court 1o remove a Chapter 12 debtor from
possession after notice and a hearing
upon request of any party in interest jor
cause, “including fraud, dishonesty, in-
competence or gross mismanagement of
the afiairs of the debtor” However, the
court may reinstate the debtor in posses-
sion after notice and a hearing upon re-
quest of any party in interest. If the debt-
or 15 removed from possession, the Chap-
ter 12 trustee will operate the debtor’s
farm as he would under Chapter 11,
However, the Chapter 12 trustee lacks the
authority of a Chapter 11 trustes to file
a reorganization plan,

Staying action against co-debtor
One of the most important forms of
relief in the Bankniptcy Code is the auto-
matic stay of Section 362(a). The stay s
& court order which issues automatical-
ly upon the filing of the bankruptcy peti-
tion against all listed creditors and pro-
hibits them from taking any action o cre-
ate, perfect or enforce their lien, interest
or clatm against the debtor’s property.
Some of the value of the automatic stay
is lost if the debtor files a petition only
to see a creditor immediately sue his
iriend or relative as a co-debtor on the
obligation, Previously, only Section 1301
extended the stay under Chapter 13 1o
prohibit enforcement of consumer debls
against an individual who is liable on the
debt with the debtor, or who has given
collateral 10 secure payment of the delx,

unless the co-<debtor became Hable in the
ordinary caurse of his business. This pro-
tection has heen repeated in Section
1201, and under both chapters the stay
of actions against a co<tlebtor continues
until the case 1s closed, dismissed or con-
verted, or until the court orders reliel
from the stay for cause,

A new subsection, (d), was added o
Section 1301 in 1984, and it also appears
in Section 1201, The subsection allows
termination of the stay 20 days after a re-
quest for relief from the stay on the
ground that the plan proposes not to pay
the claim against the co-debtor unless
the debtor or co-debtor files and serves
a written objection 1o the termination.

Adequate protection

A secured creditor must file a motion
tor relief from the automatic stay to en-
force its securily interest against propers
ty of the estate. [t may allege that because
ol accruing interest on the debt, decreas
ing collateral value or a mixture of cir-
cumstances, the creditor has little or no
“adequate protection” for its debl. See In
re Mellor, 734 F.2d 1396 (9th Cir, 1984),
Although this term is not defined in the
Bankruptey Code, several examples are

suggested in Section 361 or Chapter 1
and 13 cases.

Section 1205 states that Seclion 361
does not apply in Chapter 12 cases, In-
stead, Section 1205(b) outlines lour ways
in which the debtor or trustee may fur-
nish adequate protection to a secured
creditor. The first two methods are quite
similar to those stated in Section 361
section 1205(b)(1 and (2) allow the debt-
or to compensate the secured entity with
periodic cash payments and additional
or replacement liens to the extent of any
decrease in the value of the secured
praperty.

The third method is unique to the
farming situation. Section 1205(b)(3)
allows the debtor to pay "o such enlity
for the use of farmland the reasonable
rent customary in the community where
the praperty is located, based on the
rental value, net income and earning
capacity of the property .. .. "

This subsection will alter the protec-
tion necessary either to maintain the
“equity cushlon” of an oversecured
creditor or compensate the “lost oppor-
tunity costs” ol an undersecured credi-
tor. In re American Mariner Industries,
fnc., 734 F.2d 426 (9th Cir. 1984); Grun-

lazewell T. Shepard, M, Is a partner in the Hunts-
ville firm of Bell, Richardson, Herrington, Sparkman
& Shepard, PA, and has served as a standing Chapter
7 and I trustee since 1980, He is a 1976 graduate
of Dartmouth Coilege and a 1979 graduate of the
University of Alabama School of Law
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dy National Bank v. Tandem Mining
Carp., 754 F.2d 1436 (4th Cir. 1985) In
Chapter 11 the latter usually means cash
payments ta the creditor to compensate
for the accruing interest on the debt, up
to the value of the collateral.

Recent decisions already have slowec
the momentum of the American Mariner
view of adequate protection. In re
Timbers of Inwood Forest Assoc., Lid.,
793 F.2d 1380 (5th Cir. 1986) However,
Congress perceived this concept as a sufl-
ficient threat to the already struggling
tarm bankruptcies to draft Section 1205
la replace the “indubitable equivalent”
requirement of Section 361 with this
much less stringent “reasonable market
rent” test. Thus, Congress had made an
impaortant policy decision in favor of the
farm debtor, and secured farm lenders
must bear the burden.

Sale free and clear of liens

Under Section 362(f), a Chapter 7, 11,
12 or 13 trustee may sell property of the
estate outside the ordinary course of bus-
iness free and clear of other interests and
liens only if the entities holding such in-
terests or liens consent or the sale price
is sufficient to pay all such claims in full.
The section also authorizes sales when
the interests or liens are disputed,

Section 1206 authorizes the Chapter
12 trustee after notice and a hearing to
sell farmland or farm equipment free and
clear of interests and claims, which will
attach to the sale proceeds. Thus, the re-
quirement that the creditor receive full
payment or agree to accept lesser pay-
ment is eliminated for these two types of
collateral,

The conference report justifies this im-
portant change by noting that many farm
bankruptcies become deadlocked over
the sale of unnecessary assets. The deht-
or often feels that he can get a belter
price through a private or public sale
than by letting the creditor dispose of the
collateral. The creditor, on the other
hand, may be unwilling to release its lien
on the most valvable portion of its col-
lateral or allow a sale which would leave
the balance of its debt unsecured. Con-
gress has resolved this argument and
again made a significant policy decision
in favor of the farm debtor,

The report argues that several factors
remain in the creditor’s favor. First, the
sale must be authorized by the court after
notice and a hearing. This may weed out
the more speculative and imprudent sale
proposals. Second, the creditor's interest
attaches to the proceeds, and the confer-
ence report declares that no debtor may
use cash collateral without consent of the
secured creditor or authorization by the
court, This is intended to protect the
creditor from a debtor who converts his
assets to cash and hides or wastes the
maoney before converting to Chapter 7,
Third, the creditor has the right under
Section 363(k) to bid at such a sale and,
if successful, to offset its claims against
the purchase price of the property.

The Chapter 12 plan

Under Section 1221, the debtor has the
exclusive right to file a Chapter 12 plan
within 90 days after the case is filed,
although the court may extend this peri-
od for substantial justification. Section
1322 states only that the Chapter 13
“debtor shall file a plan,” but Bankruptcy
Rule 3015 requires that the plan be filed
within 15 days after the petition, although
the court may extend the time “for cause
shown.”

The Chapter 12 plan requirements of
Sectlon 1222 are smilar to those for
Chapter 13 under Section 1322, The
Chapter 12 plan must provide for the sub-
mission of all or as much as necessary
of the debtor’s future income to fulfilt the
plan, The plan also must furnish deferred
full cash payment of all priority claims,
such as trustee’s compensation, attomey's
fees and taxes, and afford the same treat.
ment for all claims in a class unless
waived by consenting claimholders,

Section 1222(b) states how different
classes of claims may be treated. The
Chapter 12 plan may put consumer debts
in a separate class and treat them dif-
lerently from other unsecured claims,
Section 1222(h)(4) allows the plan to
designate that payments be macde on an
unsecured claim at the same time as pay-
ments on a secured claim. The plan also
may modify the rights of any class of
secured or unsecured claims and cure
any default, while maintaining the regu-
lar payment schedule, whether the pay-

ment will finish before or after the plan,
However, the right to cure default may be
cut off by a foreclosure sale of the mornt-
gaged property before the bankruptey pe-
tition is filed, in re Glenn, 760 F.2d 1428
(6th Cir. 1985)

A few differences between Sections
1222 and 1322 are apparent, Chapter 12
lacks the Chapter 13 prohibition against
maodifying the rights of a secured croditor
in the dehtor's residence and the provi-
sions of Section 1305 and 1322(b)(6) for
payment of postpetition claims, Also,
Section 1222(b}(8) permils the plan to
pravide for sale or distribution of proper-
ty to secured creditors, and 1222(b}9)
specifically authorizes payment of
secured claims over a longer period than
the five-year maximum life of the plan.

Standards for confirmation

Sections 1128 and 1324 do not sel the
time for a Chapter 11 or 13 confirmation
hearing, although Bankruptcy Rule
2002(b) requires the clerk 1o give parties
at least 25 days advance notice by mail.
However, the Chapter 12 confirmation
hearing must be concluded within 45
days after the plan is filed “except for
cause” under Section 1224, The confer-
ence report states that a busy court calen-
dar would constitute “cause” for a later
hearing but admonishes judges to spar-
ingly use this exception,

In Chapter 1, a disclosure statement
must be prepared, liled and approved by
the court under Section 1125(b) belore
votes may be solicited, Since there is no
voting process in Chapter 12 or 13, no
disclosure statement is required even
though the debtor is engaged in busi-
ness, A creditor's acceplance or rejection
of the Chapter 12 or 13 plan simply
forces the debtor's plan to meet cenlain
statutory criteria, See In re Rushton, 58
B.R. 36 (Bkrtcy. M., AL 1986),

Any party in interest, including the
trustee or the LLS, Trustee, may ohject to
confirmation of a Chapter 12 plan, If the
debtor modifies the plan prior to con-
firmation, the modified plan becomes
the plan under Section 1223, It is not
necessary for a secured creditor to refile
an acceptance or rejection alter modifi-
cation unless it affects the rights of that
creditor.

“
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Section 1225 requires the court to
make six specific findings before it con-
lirms a Chapter 12 plan, including the
deblor's proposal of the plan in good
faith and ability to make the scheduled
payments, As under Chapter 13, the
Chapter 12 plan may simply provide that
unsecured creditors will receive not less
than they would receive if the debtor’s
estate was liquidated under Chapter 7.
Thus, if the debtor has limited disposable
income and no equity in his assets, he
could propose a total payment of 1 per-
cent to unsecured creditors, In fact, an
Alabama court has held that a Chapter
13 plan containing a zero payment to un-
secured  creditors  provides  for such
claims under Section 1328(a), In re
Stollenwerck, 8 B.R, 297 (M., AL 1981)

Under Section 722, a Chapter 7 debt.
or may redeem family or household
property from a lien securing a dis-
chargeable consumer debt if the property
is exempted or abandoned. Redemption
is made in one lump sum payment to the
secured creditor. in re Bell, 700 F.2d 1053

(8th Cir. 1983} However, in Chapters 12
and 13 a secured claim is measured by
the value of the collateral at confirma-
tian, and the excess is an unsecured
claim under Section 506, Thus, full pay-
ment of a secured claim under the plan
achieves redemption of the secured col-
lateral during the term of the plan,

If an unsecured creditor or the trustee
objects to confirmation of the Chapter 12
plan, the court must make a further find-
ing prior 1o confirmation under Section
1225(h), Either the claim of the objecting
party must be paid in full under the plan,
which means that every claim in its class
will be paid in full, or the plan must pro-
vide that all of the debtor's disposable in-
come will be applied (o payments under
the plan,

The term “disposable income” is de-
fined as that portion of the debtor’s in-
come which is not reasonably necessary
for the maintenance and support of the
deblor and his dependents or for the con-
tinuation and operation of the debtor’s
business, The conference report notes

that a debtor may have a minor business
which is not related to the farming opera-
tion and states that the non-farming
business expenses also may be deducted
to arrive at the “disposable income” to
be applied under the plan. The report
leaves the definition of “minor” outside
business to the court’s discretion.

Post-confirmation matters

Chapter 12 confirmation is binding on
each equity holder, partner and creditor
of the debtor under Section 1227 wheth-
er its claim is provided for by the plan
and whether it has rejected or objected
to the plan, Confirmation also vests the
property of the estate in the debior, free
and clear of any claim or interest provid-
ed for by the plan except for nondis-
chargeable and long-term obligations,

Congress was concermned thal the farm-
Ing debtor be able to obtain post-
confirmation credit as the Chapter 13
debtor may in theory under Section 1327,
Thus, Section 1227 comtains the same
language 1o allow the debtor to secure
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post-confirmation  financing with the
assets which revest in him at confirma-
tion. OF course, this will be limited to the
extent that such assets are encumbered
by the plan and the confirmation order,

The Chapter 12 trustee is authorized
by Sections 1202 and 1226 to collect and
distribute the debtor's payments to cred-
itors alter confirmation, except as other-
wise stated in the plan, Presumably, this
refers 1o instances where tender of the
money by the debtor directly to the
creditor is mare practical, such as regular
payments on a long-term obligation,
However, Section 1226 does not contain
the requirement of Section 1326(a) that
the debtor “commence making the pay-
ments proposed by a plan within thirty
days after the plan is filed”

Section 1229 permits modification of
the plan by the debtor, the trustee or any
unsecured creditor at any time after con-
firmation and before the last payment is
made. The modification may increase o
reduce the amount of the payment to a
class of claims, extend or reduce the life
of the plan of alter the payment 10 a
creditor to take into account any other
payment received by the creditor on its
claim, The statutory plan requirements,
including the time limit of five years from
the date of the lirst payment, apply to the
madified plan, which becomes the con-
firmed plan unless disapproved by the
courl upon notice and a hearing,

Discharge

Under Section 1228{a), which s
modeled on Section 1328(a), the coun
must grant the Chapter 12 debtor who
completes his plan payments a discharge
of all debits provided for under the plan
or disallowed under Section 502 unless
the debtor signed a waiver of discharge
after the case was filed. Section 1222(b)

prohibits discharge of any longterm debt
on which the last payment is due after
the date on which the final plan payment
is due, However, Section 1228 does nol
contain the Chapter 13 exception to dis-
charge of Section 1328(d} for a consumer
debt incurred after the case was filed if
the trustee’s prior approval was not
abtained,

The grounds of Section 727 to deny a
discharge apply only to Chapter 7 cases,
but Chapter 12 and 13 discharges do not
bar the exceptions 1o discharge in Sec-
tion 523(a). Thus, a plan must provide for
ull payment of nondischargeable debts,
such as taxes, if the debtor 1s 10 receive
the full benefit of the Chapter 12 or 13
discharge. See In re Rushton, supra.

Section 1228(b) adopts the “hardship
discharge” of Section 1328(h) for a debt-
or whose failure to complete the pay-
ments is beyond his control. However,
the court must find thal the unsecured
creditors actually have received as much
under the plan as they would if the case
had been converted to Chapter 7 and
that modification of the Chapter 12 plan
is not practical.

A Chapter 12 or 13 discharge may be
revoked upon request of any parly under
Section 1228(d) or 1328(e) within one
year after the discharge was granted, on-
Iy if the debtor obtained his discharge
through fraud which was not known to
the requesting parly until after the dis-
charge was granted

Conversion, dismissal and pending
cases

The conference report for Chapter 12
urges the courts to resist routine conver-
sion of existing Chapter 11 and 13 farm
cases o Chapter 12. The most important
consideration is the likelihood of success
in Chapter 12, but the courts also should

note whether major rulings have already
been made under another chapter and
the parties hive already relied on existing
law.

Any party in interest may request that
a Chapter 13 case under Section 1307{(c)
or a Chapter 11 case under 1112(b) be
converted to Chapter 7 or dismissed for
“cause,” including the debtor’s unreason-
able delay, denial of confirmation of a
plan and debtor's material default under
the terms of a confirmed plan. However,
both sections contain a prohibition
against involuntary conversion of a farm
case to Chapter 7, although farmers have
been liquidated under a Chapter 11 plan
proposed by the creditors, See Matter of
Jasik, 727 F.2d 1379 (5th Cir. 1984),

By contrast, the court may convert a
Chapter 12 case to Chapter 7 under Sec-
tion 1208{e) “vpon a showing that the
debtor has committed fraud in connec-
tion with the case, * Section 1208(c)
adopts the Chapter 13 examples as cause
for Chapter 12 dismissal and an addi-
tional example from Section 1M2(b) af
“continuing loss to or diminution of the
estate and absence of a reasonable like-
lihood of rehabilitation.”

Canclusion

Chapter 12 clearly favors the farmer
debtor over his creditors more than
Chapters 11 and 13 with the “reasonable
markel rent” version of adequate protec-
tion and authorization to sell secured
property free and clear of liens withoul
the consent of lienholders, Still, some
sections, such as that authorizing post-
petition credit, may provide only theo-
retical aid to maost debtors. Only time
will tell whether Chapter 12 really meets
Congress’ intent of providing substantial
relief to America’s insolvent “family
larmers,” |
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by Mary Lyn Pike
Assistant Executive Director

1986 credit report due

All 1986 CLE reports are due by
January 31, 1987, Credits earned by De-
cember 31, 1986, are to be reported (ex-
cept as discussed below), and extra cred-
its to be used for 1987 must be claimed,
All 1986 courses attended must be re-
parted in order 10 be used to meet the
1987 requirement; any left off a previous-
ly submitted report may be submitted as
amendments, through March 1, 1987,
Simply photocopy the prior repont, make
additions to it, mark it “Amended” and
submil it to the MCLE Commission,

Late filing

If the required number of credits (12.0)
was earned during 1986 but the report
is filed after January 31, 1987, the repont-
ing attorney must attach a late filing lee
of $50 in the form of a check made pay-
able 1o the Alabama State Bar in order
ta be in compliance,

Late compliance

If 120 credits were not earmed by
December 31, they may be earned be-
tween fanuary | and March 1 if a defi-
ciency plan is submitted by January 31
and approval is obtained. Approved
courses must be listed, along with their
dates and locations and the credits to be
earned,

The Alabama Lawyer

Certification for noncompliance
Attorneys whose reports or, in the alter-
native, deficiency plans, are not received
by the MCLE Commission by January 31
will be certified to the Disciplinary Com-
mission for noncompliance. Certification
carries with it the possibility of suspen-
sion of the privilege of practicing law,

October 10 commission meeting

At its October 10 meeting in Mont-
gomery, the MCLE Commission made
the following decisicns:

1. Amended Regulation 4,115 to read as
fallows:
Beginning January |, 1987, sponsors
of approved programs must agree to
submit to the commission a list of
Alabama State Bar membxers attend-
ing each program

Deleted was language requiring social
security numbers and time spent In at-
tendance. Numbers will be requested
but not randatory; time spent in attend-
ance will net be recorded by sponsors,

2. Amended Regulation 4.2 to rmead as

tollows:
A list of organizatians whose contin-
uing legal education activities are pre-
sumptively approved for credit shall
be compiled and published annually
by the CLE Commission. Other or-
ganizations may be added to the list
as their identities and programs are
confirmed by the commission,
Deleted was language requiring incor-
poration of the list inta the regulation,

1 Granted a waiver of the 1986 CLE ro.
quirement (o an altorney recavering
from a heant attack;

4, Denied credit for attendance of an
Alabama Law Institute Council meet-
ng:

5, Discussed the Practice and Procedure
section’s failure to meel the course
evaluation requirement;

b, Approved part of the “Londaon Insti-
tute of Comparative Advacacy” can-
ducted by the McGeorge School of
Law;

7. Postponed consideration of the “An-
nual Meeting” Atorneys’ Liability
Assurance Society, Ltd., pending dis-
tribution of course materials 10 com-
mission members:

B. Approved part of a Mobile Asso.
ciation of Legal Assistants’ seminar an
the ethical use of paralegals;

9. Approved pan of the "Annual Conler-
ence,” Southem Association of Work
ers’ Compensation Administrators;

10, Approved part of the “Law Office
Management” seminar, Alabama Bar
Institute for CLE:

1. On appeal, denied approval for the

“Law Office Management—Focus on
thie Client” seminar, Birmingham Bar
Young Lawyers' Section;

12. On appeal, approved the “Govern-
ment Contract Law” course, Air Force
Institute for Technology;

13, Designated approved sponsons for
1987, as follows:

Accredited low schools (ABA,
AALS)
‘Administrative Office of Courts—Alabama

Judicial College

Alabama Bar Institute for CLE

Alabama  Consortium of Llegal Services
Programs

Alabama Criminal
Association

Alabama Defensee Lawyers Association

Alabama District Altorneys Association

"Alabama Lawyers Association

Alabama State Bar and bar sections

Alabama Trial Lawyers Assocation

‘American Bar Association and bar sections

American College of Trial Lawyers

American  Law  Institule<American  Bar

Association, Committee on Continuing Pro-

lessional Education

Assoclation of Trial Lawyers of America

Bar associations of the sister states, the District

of Columbia, Puerto Rico and the trust

lerrilories

Birmingham Bar Association

*Commercial Law League Fund for Public
Education

Cumberland Institute for CLE

*‘Defense Research Institute

*Federal Bar Association, Montgomery
Chaper

Federal Bar Association, MNorth Alabama
Chapter

Huntsville-Madison Caunty Bar Association

*International  Association of Insurance
Counsel

Legal sections, agency programs—U.S, and
state goverrnments

Library of Congress—Congressional Research
Service

Mobile Bar Association

Monigamery Caunty Bar Association

Montgomery County  Tnial  Lawyers
Assaciation

Natianal Association of Hond Lawyers

*National Bar Association

*Natlonal College of District Attorneys

National College of Juvenile Justice

National Health Lawyers Association

*WNational institute for Trial Advocacy

*National Judicial College

National Legal Aid and Defender Assaciation

National Organization of Social Security

Claimants” Representatives

National Rural Electric Cooperative
Association, Legal Division

Patent Resources Group, Inc.

Practising Law Institute

*Southwestern Legal Foundation

*Transportation Lawyers Associalion

Tuscaloosa County Bar Association

Tuscaloosa Trial Lawyers Association

“Approval contingent on more tmely submis-

sion of course evaluations =]

Defense Lawyers
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Damages Recoverable for Wrongful Death
in Alabama Under the Federal Tort Claims Act

by Dexter €. Hobbs

The Alabama practitioner is well aware
that only punitive damages are
recoverable under Alabama’s wrongful
death statute, §6-5-H0, Code of Alabama
(1975) The punitive damage award for
a wrongful death is measured by the
gravity of the wrong, the propriety of
punishing the wrongdoer and the need
to deter athers from similar wrongful
conduct, Estes Health Care Centers Inc.
v. Bannerman, 411 S0,2d 109, 112 (Ala,
1982) What happens, however, when a
wrongiul death case is brought in Ala-
bama under the Federal Tort Claims Act
which prohibits an award of punitive
damages against the United States? The
Alabama lawyer then must value a hu-
man life in terms of pecuniary losses.
This article addresses the compensable
damages recoverable under the Federal
Tort Claims Act in a wrongful death case
in Alabama,

Cenerally, a civil action for wronglul
death against the United States must ap-
ply the law of the state where the wrong-
ful act or omission occurred, 28 LUSC,
§1346 However, the Federal Tort Claims
Act, 28 U.SC. 82671, et seq. (hereinafter
referred to as "FICA), expressly prohibits
an award of punitive damages against the
United States. 28 US.C §2674

For some years, a claim against the
United States for wrongful death which
involved an application of Alabama law
could not succeed, since the punitive
damages allowed under Alabama law are
forbidden by the FTCA, 28 USC, §2674
In 1947, Congress remedied this unfair
treatment (o those bringing a FICA case
in Alabama by amending the FTCA to
provide that il there is wronglul death
claim under the FTCA and the applicable
state law anly allows punitive damages,
then “the United States shall be liable for
actual or compensatory damages, mea-
sured by the pecuniary inpuries resulting
from such death. ... " 28 USC, §2674
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The practitioner, therefore, must deter-
mine what damages are included within
the provision, “actual or compensatory
damages, measured by the pecuniary in-
juries resulting from death.” |s loss of
consortium recoverable? Suppose the de-
ceased suffered for a considerable time
prior ta his death. Does a claim for pain
and suffering survive his deatht How
does one compute loss of future carnings
or loss of future service!

Hoyt v United States, 286 F2d 356
(5th Cir. 1981) provides some guidance,
In Hoyt, a sevenyearold boy was killed
at Fon Rucker. The deceased child’s fa-
ther filed suit under the FTCA. The
district court found in favar of the father,
but reasoned that the only pecuniary loss
to be awarded for the child's death was
the funeral expense of $579.22. The dis-
trict court concluded that any calculation
ol the pecuniary benefits the parents
could reasonably have expected to re-
ceive during their liletime and the ife-
time of the deceased was too speculative
to be recoverable, The Fifth Circuit cor-
rectly reversed, finding that, while such
damages cannol be established with cer-
tainty, the risk of the uncertainty should
tall upon the wrongcoer and not the in-
jured party, 286 F2d at 360-361

Hoyt established that federal law, not
Alabama law, applies in determining
what compensable damages are recov-
vrable tor wrongful death in Alabama
under the FTCA, Federal law should be
determined by referring to the Federal
Employers” Liability Act, 45 LLS.C. §51,
and the Death on the High Seas Act, 46
LLSC. 8761,

The Hoyt Court embraced the follow-
ing general measure of damages:

The damages sheuld be equivalent to

compensation for the deprivabion of the

reasonable expectation of pecuniary

benelits that would have resulied from
the continued life of the dieceased

286 F2d at 359, quoting from
Chesapeake & Ohio Ry, Co. v. Kelly, 241
LS, 485, 489 (1916) (construing the
Federal Employers’ Liability Act)

Camages for loss of future earnings
and services are clearly compensable
and the primary source of damages,
Where death s to a parent, services
which are compensable include “the
nurture, training, education and guid-
ance that child would have received had
not the parent been wiongfully killed.”
Sea-land Services v, Gaudet, 414 LS,
573, 585, reh. denied, 415 LS, 986 (1974)
linvolving a wrongful death case braught
under federal marittime law  In addition,
compensable services are thase per-
formed for the househald or for the
spouse, Id. See Fdwards v, Unfted States,
552 FSupp. 635 (M.D. Ala, 1982) (both
lypes of services compensable in FTCA
case for wrongful death of housewife and
mother). If the deceased was a parent,
evidence should be intreduced of the
deceasad’s services and contributions to
his children's development, Likewise,
evidence should be admitted to show the
approximate time spent and the type of
services the deceased routinely per-
formed for the household and/or the
spouse, Evidence that the deceased ac-
tually rendered such services is a
necessary predicate to recovering this
item of damages. Solomon v. Warren,
540 F.2dd 777 (5th Cir), reh. denied, 545
F.2d 1298 (5th Cir), cert. dismissed 434
US, 801 (1976) Damages lor the loss of
parental nurure to a surviving child gen-
erally cease when the child reaches ma-
jority. Id,

In calculating damages for loss of fu-
ture earnings, it s assumed that the de-
ceased would have continued to work
and recetve wages periodically until his
retirement or natural death, Jones &
Laughlin Steel Corp, v. Pleifer, 462 LS.
523, 534 (1983) For this reason, mortali-
ty tables should be introduced to estab-
lish what the life expectancy of the de-
ceased was just prior ta his death. Any
evidence of how long the deceased had
planned to work before retiring also
should be introduced, The very recent
Congressional act prohibiting compul-
sary retirement would seem to preclude

January 1987



any automatic cutoff at age 65, for exam-
ple. Age Discrimination and Employ-
ment Amendment of 1986 Future ear-
nings should include not anly the de-
ceased's actual wage, but also any fringe
benefits derived from pension and retire-
ment plans, profit sharing, insurance cov-
erage and other types of employee bene-
fits.

The United States Supreme Caourt has
oflfered the following method in caleu-
lating lost earnings:

[Tlhe first stage in calculating an

appropriate award for lost earnings in-

volves an estimate of what the lost
stream al income would have been,

The stream may be approximated as a

serles of afterdax payments, one in each

year of the worker's expected remain-
ing career. In estimating what those
payments would have been in an infla-
tion-free economy, the trier af fact may
begin with the worker's annual wage

at the time of injury. If sufficient prool

is offered, the trler of fact may Increase

that figure to reflect the appropriate in-

fluence of individualized factors (such

as foreseeable prometions) and societal

factors (such as foreseeable praductivi-

ty growth within the worker’s industry).

fones & Laughlin Steel Corp. v. Pleifer,
462 U.S 523, 536 (1983)

Il the deceased was a relatively young
person without a long history of past
earnings, a vocational expert should be
retained. The vocational expert can pro-
ject the deceased’s future earnings, using
such factors as the deceased’s education-
al background anid academic perform-
ance, age and health, life expectancy, job
productivity, mental outlook and career
ambitions, Some of these same factors
were expressly approved by the court in
Hovt v. United States, 286 F.2d 356, 361
(5th Cir. 1961) and fouisville and N.R.
Co. v. Porter, 205 Ala. 131, 87 S0, 288
(1920) when computing the loss of future
benelits arising from the death of a child,

It is well established that income laxes
should be deducied when computing fu-
ture earnings as damages under the
FTCA, Harden v, United States, 688 F.2d
1025, 1029-1030 (5th Cir, 1982) See Ny
folk & Western R Co. v. Liepelt, 444 U5,
490, 493-494, rehearing denied, 445 LLS,
972 (19801 (in a wrongiul death action
under the Federal Employers’ Liability
Acl, altertax income, rather than gross
income hefore taxes, provides the only
realistic measure of the loss of fulure
earnings). Because a damage award un-

The Alabama Lawver

der the FTCA Is not laxable as income,
this rule does not tax the plaintiff twice,
Without deducting income taxes, Harden
reasans that the award would constitute
in part punitive damages which are pro-
hibited under the FTCA, Harden does not
clarify whether state income laxes are
also to be deducted. In Delucca v
United States, 670 F.2d 843 (9th Cir,
1982), the court affirmed a judgment de-
ducting both state and federal Income
taxes from future earnings. But see Burke
v. United States, 605 FSupp. 981, 991 (D,
Ml 1985),

In caleulating future income taxes that
would have been incurred by the de-
ceased, ane should allow for individual
variation. felder v United States, 543
F.2d 657, 673 (9th Cir. 1976) For instance,
the deceased may have had unusually
arge deductions on his income, If the de-
ceased was filing jointly with his spouse
and lhe deceased had several depend-
ents, or If the deceased had substantial
losses from some side interests, then
such factors would have a considerable
impact on his adjusted gross income, Of
course, any projections of future income
taxes must |Hkl' o acoaunt |h{* recent
passage of the Tax Reform Act of 1986,

A lump sum award of loss of future
earnings or future services must be dis-
counted to present value because the
lump sum can be lnvested 10 earn addi-
tional money. Jones & Laughlin Steel
Corp, v. Pleifer, 462 L).S, 523, 536 (1983)
Ihe discount rate should be based upon
a rate of interest that would be earned
on the safest available investments, fd, at
537:538  Obwiously, the higher the inter-
est rate used, the greater the reduction
to present value; however, the market rale
of interest is offset o some degree by
future price inflation.

There are several approaches 1o calcu-
late the discount rate, In Pfeiter, the
United States Supreme Court refused 1o
endorse any one formula lo calculate
present value, but staled that application
of a discount rate between 1 percent and
3 percent would not be reversible error
if the trial court explained its choice, 462
LS. at 548-549 The Pfeifer court also
refused to rule out use of the "total off-
set” method whereby the price inflation
rate and interest rate cancel each other
out, 462 LS, a1 549  Under this simple
appraach, there is no discount rate, The
discount rate is applied to “each of the

estimated installments in the lost stream
of income!” Id, See Shaw v. United States,
741 F.2d 1202, 12071208 (9th Cir. 1984)
{error for coun o apply 1 percent dis-
count rate to the total pecuniary injuries
instead of making deductions from each
annual installment).

As previously stated, a calculation of
lass of future earnings must be based an
after-tax income, The United States Su-
preme Court has indicated that the lump
sum damage award (which has been re-
duced to present value) should be in-
creased by the amount of tax that would
have to be paid on the income of the
award, Norlofk & Western R, Co. v. Lie-
pelt, 444 LS, 490, 495, reh. denled, 445
LS, 972 (1980) Because plaintiff pre-
sumably will invest the award, a full com-
pensation for loss of future support
should take into account the fact that in-
come taxes must be paid on the invest-
ment earnings. Delucca v. United States,
670 F.2d 843, 844-846 (9th Cir, 1982)
But see Flannery for Flannery v. United
States, 718 F2d 108, 112 (@th Cir, 1983}
{refusing to adjust a lump sum damage
award under the FTCA to counter income
tax effect because the award could be in-
vested in taxdfree securities). The Fifth
Circuit 1s inclined to follow Flannery “if
the district court ook into account the
lower interest rates of lax exempt securi-
ties when fashioning the damage award”
Sosa v, MV Lago lzabal, 736 F.2d 1028,
1034 n. 5 {5th Cir. 1984} (emphasis
added)

Another important consideration is
that “the FTCAs prohibition against
punitive damages requires that the per-
sonal expenses of the deceased he sub-
tracted from an award of future earnings.”
Harden v United States, 688 F.2d 1025,
1029 (5th Cir. 1982) The compensatory
loss to the decedent’s family is measured
by the income which the decedent
would have earned had he lived, less the
amount he would have consumed had
he lived, in order to fairly measure that
which the surviving family has pecuniari-
Iy last due to his death, The trial court
must consider the standard of living of
the deceased and make a substantial de-
duction for what the deceased would
have expended on his personal needs
and purposes, Hartz v. United States, 415
F.2d 259, 264 (5th Cit, 1969) This same
deduction is applied to compute loss of
future services. Fdwards v, United States,
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552 FSupp 635, 640 (M.D. Ala. 1982)
Courts have utilized varying amounts to
offsel for personal consumption. See,
e.g., Delucea v. United States, 670 F.2d
043, 844 (9th Cir. 1982) (loss of future
earnings reduced 30 percent for dece-
dent's consumption); Law v. Sea Drilling
Carporation, 510 F.2d 242, 251 (5th Cir),
reh. denfed, 523 F.2d 793 (1975) (upheld
trial court’s 15 percent deduction for per-
sonal expenses in calculating the future
earnings); Fdwards v, United States, 552
FSupp. 635, 640 (M.D. Ala. 1982) (10
percent reduction to loss of future house-
hold services),

A well-qualified economist is essential
to tabulate loss of future earnings and/or
future services. An expert economist can
calculate future after-tax earnings includ-
ing fringe benefits, reduce this amount
to present value by applying an accept-
able discount rate and deduct from this
an amount for dececdlent’s personal con-
sumption. The expert economist should
be careful 1o explain the bases for his
calculations. An economist was effective-
ly used in Edwards v. United States, 552
FSupp. 635 (M.D. Ala. 1982) 10 deter-
mine the present value of the loss of
tuture household services to the surviv-
ing family, after deducting for the time
the decedent would have spent on her—
self,

Because FTCA cases are non-jury, the
judge will grasp and apply such calcula-
tions more easily than a jury. Even so, the
parties should attermpt to stipulate such
variables as the discount rate, effect of in-
come taxes on decedent’s future earn-
ings, deduction for personal consump-
tion, deceased's future income including
fringe benefils and possible future pro-
motions, etc. By doing so, the average ac-
cident trial will not become a graduate
seminar on economic lorecasting, fones
& Laughlin Steel Corp, v. Pleifer, 462 U.S,
523, 548 (1983)

Are damages for loss of consortium re-
coverable in a wrongful death case in
Alabama under the FTCA? Again, one
must look to federal law for the answer.
Consortium or society is the love, affec-
tion, attention, companionship, comfort
and protection which a family shares,
Sea-Land Services v, Gaudel, 414 LS,
573, 585 (1983) It is well established
that loss of cansartium is not a "pecuni-

ary injury” under the FICA and, there-
fore, is not recoverable as damages. Hoyt
v. United States, 286 F.2d 356, 360 (5th
Cir. 1961) The court in Hoyt based its
findings on the fact that courts constru-
ing the Death on the High Seas Act, as
well as the Federal Employers’ Liability
Act, have denied claims for loss of con-
sortium. The courts have not wavered
from this position since Hoyt, Mobil Ol
Corp. v. Higginbotham, 436 U.S. 618,
620-621 (1978) (DOHSA case); Kelsaw v,
Union Pacific Railroad Company, 686
F.2d B19 (9th Cir. 1982} (FELA case)
Damages for emotional anguish or
grief suffered by the decedent’s survivors
are not recoverable in Alabama under the
FTCA. Hoyt v. United States, 286 F.2d
356, 360 (5th Cir. 1961) Damages for the
deceased's conscious pain and suffering,
including mental anguish, occurring be-
tween the accident and his death are re-
coverable under the FELA, which con-
tains a survival provision, and under
federal maritime law, Lovisville and N.R,
Co. v. Porter, 205 Ala. 131, 87 So. 268
{1920) (FELA case); Sea-Land Services v,
Gaudet, 414 US, 573 (1974) However,
such damages are nol recoverable under
the DOHSA which has ne survival provi-
sion, Law v. 5ea Drilling Corporation, 510
F2d 242, 248-249 (5th Cir. 1975) The
FTCA has no survival provision, but in-
stead looks to state law as to whether the
teceased'’s claim for personal injury sur-
vives his death. Yel, Hoyt provides thal
federal law, nol state law, determines the
damages recoverable far wrongiul death
in Alabama under the FTCA. Thus, there
is no clear answer to the recovery of dam-
ages for the deceased’s pain and suffer-
ing under the FTCA in Alabama. If recov-

erable, plaintiff must show that the death
was nol instantanecus with the accident
and the deceased was conscious follow-
ing the accident and before his death,

Funeral expenses are recoverable by
the estate, I the deceased was a minor,
then the deceased’s parent who is pri-
marily liable for the funeral expenses
may recaver them. Hoyt v. United States,
286 F.2d 356, 360 n, 20 (5th Cir 1961)
Any medical expenses of the deceased
incurred as a proximate result of the falal
accident are recoverable, as are any prop-
erty damages. An award of pre-judgment
interest is prohibited by the FTCA. 28
LLSC. 82674 However, post-judgment in-
terest is recoverable against the United
States. 28 ULS.C. §2411(b} A prevailing
plaintilf also may recover costs of the pro-
ceedings. 28 USC, §2412  Altorney fees
are nol recoverable as costs,

Conclusion

Admittedly, projections of the de-
ceased’s earmings and income taxes, per-
sonal consumption, future price inflation
as opposed to the interest rate, job pro-
motions and other variables are uncer-
tain, This is particularly so if the de-
ceased was a child, As that American
philosopher Casey Stengel once said:
“Projections are always dangercus, espe-
cially when they involve the future
Nevertheless, the uncertalinty of these
variables does not preciude an award of
loss of future earnings and (uture ser
vices, The trial lawyer should present
some of these projections (il they cannot
otherwise be stipulated) through the
assistance of an economist and, particu-
larly if the deceased was relatively young,
through a vocational experl, |

Dexter C. Hobbs 1s a partner in the firm of Copeland,
Franco, Screws & Gill and a 1977 graduate of the
University of North Carolina at Chapel Hill and a
1980 graduate of the University of Alabama School

of Law.
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The Gry of the Wild

It's what you hear when your paralegals
can't seem to get through all the dictation
or organize your documents. And il's what
you do as an attorney when time spent
preparing for a case is never anough.

If the cry of the wild is familiar around your
office, then you need CaseHawk " a
software program designed to organize all
documents and depositions into concise
summaries by key topics and in chrono-
logical order. With CaseHawk " all trial
facts can be processed by your paralegal
or secretary quickly. CaseHawk ' features
a simple menu-driven program rather than
a complicated command-driven pragram. It
maximizes paralegal revenue and reduces
your dictation workload.

Don't struggle from sunrise 1o sunset in a
jungle of paperwork. Spend your time on
case stralegy by taming the cry of the wild.
CaseHawk ' — software designed specifically
for attorneys for only $495°

Call or write today to place your order.

Vise and MasterCard accepted.
Thirty-day money back guarantea, luss o $25 restocking too

DataHawk

CORPORATION

PO BOX B1565-MOBILE, AL 366B89-(205)3a2-8416

Free brochure available.
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Arbitration of Commercial Disputes:
An Emerging Alternative in Alabama

by John M. Heacock, Jr.

I. The legal background

The use of arbitration in Alabama 1o
resolve commercial disputes has been
infrequent. This undoubtedly is due in
large part to the inhospitable treatment
which arbitration agreements have tra-
ditionally received in the courts of our
state. “'The public policy of this state is
to encourage arbitration and amicable
settlements of differences between par-
ties; but public policy also holds void an
agreement in advance to oust or defeat
the jurisdiction of all courts, as to all dif-
ferences between parties.”” Wells v
Mobile County Board of Realtors, Inc,,
387 So0.2d 140, 144 (Ala, 1980) Accord,
5.5, Steele & Co., Inc. v. Pugh, 473 50.2d
978 (Ala, 1985) And see, §8-1-41(3)
Code of Alabama, 1975 ("The following
obligations cannot be specifically en-
forced: . . . (3) An agreement to submit
a controversy to arbitration;"),

There is some basis for believing that
the law in Alabama on this subject may
be changing—or may not be as clear as
once thought—as evidenced by the fol-
lowing observations of Justice Maddox
in a dissenting opinion later adopted by
the Alabama Supreme Court:

1 wotld point out that the enforce-
ment of arbitralion clauses in any con-
tract, whether involving intrastate or in-
terstate cammerce 15 not, in my opins
ion, clearly forbidden . . |

The enforceability of such agree-
menls in commercial contracts would
seem to be pemitted by current low
and would not viclate this state’s pub-
lic palicy. On the public policy ques-
tion this Court has held:

“The tiue test 10 determine whe-
ther a contract is unenforceable
because of public policy is whe-
ther the publte interest is injurl-
ously affected In such substan-
tial manner that private rights
and imterests should yield to
thase of the publlc,"* Colstan v,
Culf States Paper Corp., 291
Ala. 423, 427, 282 S0.2d 251,
255 (1973)

Ex Parte Alabarma Oxygen Ca., Inc., 433
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So.2d 1158, 1172 (1983) (dissenting
opinion, later adopted by the court, at
least as to matters of federal law, in Fx
Parte Alabama Oxygen Co., Inc,, 452
50.2d 860 [Ala. 1984]). Reinforcement
for this favorable view of arhitration
uncler Alabama law is found in the re-
cenl case of Ex Parte Merrill, Lych,
Plerce, Fenner & Smith, Inc., 494 S0.2d
1 (Ala. 1986( where the court, after de-
claring in a footnote that federal law ap-
plied, nevertheless made the following
comment about the status of arhitration
in Alabama:

Furthermore, plaintifi urges this
Court to look to the contract law of this
state when deciding whether the arli-
tration clause is unenforceable. In so
doing we take note of Alabama’s arbi-
trationstatutes, codified at Code 1975,
§86-6-1, et sg., which look favarahly

on arbitration as a means of settling
cantroversies,

Id, at 4,

The legacy of Alabama’s historical re-
luctance to enforce arbitration agree-
ments has been a general lack of famili-
arity by members of the Alabama Stale
Bar with the practice of arbitration and
perhaps also a significant degree of skep-
ticism about its value as a means of re-
solving disputes, Bui this situation, or at
least the unfamiliarity part of it, seems
destined to change as the increasing
availability of arbitration becomes mare
widely known.

Arbitration’s emergence as a more {re-
quently utilized method of settling com-
metcial disagreements appears assured
as a result of recent decisions of the
United States Supreme Court construing,
and substantially enlarging the scape of,
the Federal Arbitration Acl. 9 U.S.C.
§1-14 (sometimes referred to hereafter as
“the FAA" or "the Act’)

For much of its existence, the FAA,
originally enacted in 1925, was largely
ignored, In 1983, however, the United
States Supreme Court held in Moses H,
Cone Memaorial Haospital v, Mercury
Construction Corp., 460 115, |, 103 5.Ct.
927, 74 L.Ed.2d 765 (1983) that the Act
was a Congressional declaration of pol-
icy that favored arbitration agreements,
“The effect of (§2 of the Act) is to create

a body of federal substantive law of ar-
bitrability, applicable to any arbitration
agreement within the coverage of the
Act.” Id., 103 8.Ct. at 941 The court
further stated that as a matter of federal
law, any doublts concerning the intend-
ed scope of an arbitration agreement
were to be resolved in favor of arbitra-
tion, Id. Likewise, all doubts as to
whether an arbitration agreement had
been waived must be resolved in favor
of non-waiver, id. The court also obsery.
ed that state courts, as much as federal
courts, are obligated under § 3 of the Act
to grant stays of pending litigation when
the litigants before the court are parties
to an arbitration agreement that comes
within the coverage of the Act. Id., 103
5.Ct at 942

What type of arhitration agreements
are covered by the Federal Arbitration
Actt Under § 1 and 2 of the Act, such
agreements must be in writing and arise
from either a maritime transaction or a
contract evidencing a transaction involy-
ing interstate commerce, There is every
indication that interstate commerce |s to
be interpreted broadly for purposes of
applying these sections of the Act. A
signiticant staternent on this point recent-
ly was made by the Alabama Supreme
Court: “The requirement af the FAA that
an arbitration agreement ‘involve com-
merce’ has been construed very broad-
ly so that the slightest nexus of the agree-
ment with interstate commerce will
bring the agreement within the ambit of
the FAA." Ex Parte Costa and Head
(Atrium), Ltd., 486 So.2d 1272, 1275
(Ala, 1986) Mos!t construction projects,
since they typically involve materials
shipped across state boundaries, would
appear to fall within that category, as
would large numbers of other commer-
cial transactions. See, £x Parte Costa and
Head (Atrium), Lid,, supra; United States
v. Neumann Caribbean International,
Lid,, 750 F.2d 1422, 1426 (9th Cir.
1985},

If the reach of the FAA does indeed ex-
tend to all contracts that Congress could
constitutionally regulate under the Com-
merce Clause, as indicated in Synder v,
Smith, 736 F.2d 409, 418 (7th Cir,
1984), the potential impact of the Act is
epormous. Consider, for example, the
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implications of a recent United States
Supreme Court opinion (nol involving
arbitration) which applied the Com-
merce Cladse to the rental of a two-unit
apartment, Russell v, Unijted States,

U,s. _. 105 5.C1. 2455, A5
L.Ed.2d 829 (1985)

The Supreme Court in Southland
Corp, v. Keating, 465 U5, 1, 104 S.CL
852, 79 L.Ed.2d 1 (1984) made clear
what had been implicit in Moses Cane,
that the Federal Arbitration Act overrides
contrary state law under the supremacy
clause and mandates the arbitrability of
claims covered by a written arbitration
agreement in a transaction involving in-
terstate commerce. In Southland, the
California Supreme Court had held that
a state statute required judicial con-
sideration of all claims brought under it.
The United States Supreme Court re-
versed the state court’s arder denying ar-
bitration and stated:; “In enacting §2 of
the Federal Act, Congress declared a na-
tional policy favoring arbitration and
withdrew the power of the slates 1o re-
quire a judicial forum for the resolution
of claims which the contracting parties
agreed 1o resolve by arbitration.” Id. 104
5.Ct, at 858

Subsequent cases decided by the Su-
preme Court likewise have consistently
favored arbitration. In Dean Witter
Reynolds, Inc. v. Byrd, . LLS.

. 1055.C1. 1238, B4 L.Ed.2d 158
{1985) the court held that judicial en-
forcement of arbitration agreements is re-
quired even il there are related claims
that are not arbitrable, and the result is
“plecemeal” litigation. The case of Mit-
subishi Motors Corp. v. Soler Chrysler-
Plymouth, U.s. , 105
5.Ct. 3346, 87 L.Ed.2d 444 (1985) held
that agreements to arbitrate Sherman Act
disputes arising from imternational trans-
actions are enforceable, And in Thomas
v, Union Carbide Agricultural Products
Co., U.S. , 105 S.Ct,
3325, 87 L.Ed.2d 409 (1985) the courl
permitted Congress to require binding ar-
bitration as the only means of deciding
certain disputes under a federal statutory
program,

Il. Practical considerations

What are the most important con-
siderations for the practicing attorney
and his or her client in light of the in-
creased availability of arbitration? The
most significamt is probably this: If a
client does business in interstate com-
merce, as many do, how would he or
she want potential disputes with custom-
ers, competitors and suppliers to be
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resolved? Would he want them submit-
ted to a jury? Or would he prefer o
specily in advance the qualifications, in-
cluding experience and educational
background, of the decisian-makers? Ar-
hitration affords the client an opportunity
to enforce such choices by expressing
them in a written arbitration clause, Such
a clause, if agreed to by the parties in a
transaction involving interstite com-
merce, constitutes a binding waiver of
the right to a trial by jury and mandates
that the arbitration panel be composed
ol persons who fulfill the requirements
set forth in the parties’ agreement, In
short, the FAA provides contracting par-
ties with the ability 10 “write their own
ticket” regarding the mechanics of dis-
pute resolution in a transaction covered
by the Act.

This is no small matter in an era of in-
creasingly sophisticated technology and
complex business dealings, If one's
client is involved in a specialized com-
mercial activity and particularly if he
takes pride in the quality of the services
or products that he provides, it is likely
that, if asked, he would want persans
with similar experience and qualifica-
tons o decide disputes in which he may
become embroiled. By inserting a prop-
erly worded arbitration provision in
clients’ contracts, an attorney can enable
them to accomplish that result,

What language should an arbitration
clause contain? The American Arbitra-
tion Association, a non-profit organiza-
tion established in 1926 and operating
through 24 regional offices across the
country with a panel of over 50,000 ar-
bitrators, recommends the following pro-
vision for insertion in general commer-
cial contracts:

"Any controversy or claim arising
out of or relating to this contract, or the
breach thereof, shal be settled by ar
bitration in accordance with the Com-
mercial Arbitration Rules of the Amer-
ican Arbitratlon Associatlon, and judg-
ment upon the award rendered by the
Arbitrator{s) may be entered in any
Coun having jurisdiction thereof.”

This clause has sufficient breadth to
cover not only contract disputes between
the parties but also assertions of fraud or
ather tort claims related to the formation
of the contract or arising out of jts per-
formance, Blumberg v, Berland, 678
F.2d 1068, 1071 {llth Cir, 1982) A claim
ol fraud in the inducement of the con-
tract would fall within the domain of an
arbitrator under this clause, unless such
claim pertained solely 1o the alleged
fraudulent inducement of the arbitration

clause itself, Prima Paint Corp. v, Flood
& Conklin Mig, Co., 388 U.5, 395, 87
5.Ct, 1801, 18 L.Ed.2d 1270 (1967)

One should add to the foregoing lan-
guage of an arbitration clause any sup-
plemental provisions desired by the
parties, including the number and qual-
ifications of the arbitrators; the place
where the arhitration hearing will be
held; minimum discovery requirements,
il desired; and any other special provi-
sions that the parties or their attorneys
may want.

Another important factor to consider
in determining the suitability of arbitra-
tion for a client is the enforceability of
an agreement concerning the location
where a dispute will be heard. Some
states, including Alabama, decline to
honor agreements (commaonly referred to
as “forum selection clauses’) by which
parties stipulate In advance to the
jurisdiction where suit may be brought,
Redwing Carriers, Inc, v. Foster, 382
So.2d 554 (Ala. 1980) Although forum
selection clauses may be enforceable in
federal count in diversity cases despite
contrary state law—see Stewart
Organization, Inc, v. Ricoh Corp., 779
F.2d 643 (llth Cir. 1986} {rehearing en
banc granted and opinion vacated on
March 14, 1986,)—one nevertheless
faces the uncertainty in federal coun of
a discretionary transfer to another district
under the forum non conveniens statute,
28 U.S.C. § 1404(a)

The Federal Arbitration Act contains a
venue provision in 9 LL.S.C, §4, but it is
waivable by the parties, City of Naples
v. Prepakt Concrete Co., 490 F.2d 182
(5th Cir. 1974) Accordingly, the parties’
agreement establishing the site of the ar-
bitration hearing will be honored. This,
too, can become a very significant mat-
ter in an age when barriers to the asser-
tion ol in personam jurisdiction have
fallen. For example, a party doing a na-
ticnwide business can easily find himself
litigating before a jury in his adversary’s
home town, several thousand miles from
his place of business. An arbitration
clause fixing the place of the hearing can
bring that dispute back home, or at least
to a neutral location, before an arbitra-
lion panel composed of persons whase
experience and training enable them to
readily understand the issues,

Arbitration is designed 10 produce a
speedier and more economical resolu-
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tion of disputes. Parties who use the ar-
bitration clause recommended by the
American Arbitration Association will
have their proceedings governed by the
applicable rules of that association,
Those rules are straightforward  and
tatlored to bring disputes to a reasonably
prompt conclusion in an atmosphere of
privacy; copies of the rules can be ob-
tained without charge from the AAA,
One possible deficiency in the rules,
however, is that they do not automatical-
ly entitle the parties to engage in dis-
covery. Therefore, an attormey may want
to provide in the client’s arbitration
agreement that the arbitrator must per-
mit the parties to take a reasonable num-
ber of depositions or conduct other
forms of discovery prior to a final hear-
ing. In that connection, § 7 of the FAA
authorizes arbitrators to issue subpoenas,
including subpoenas for the production
of documents, and it provides that such
subpoenas may be enforced by a United
States district courl in the districl in
which the arbitrator sits.
Judicial review of arbitration awards is
extremely limited, The grounds for sel-
ting aside an award are set forth in § 10
and 11 of the Act and are restricted 10
instances of fraud or other misconduct
by the arbitrators or where the arhitrators
clearly exceeded their powers in render-
ing an award. See Stroh Container Co,
v. Delphi Industries, inc., 783 F.2d 743,
749-50 (8th Cir. 1986). The burden of
overtuming an award is made even more
difficult by the fact that arbitrators are not
required to, and often do not, explain the
reasons for their decisions.
* L there is also a public interest,
manifestedd in the Lnited States Arbitra-
tion Act, ® US.C. & 1 et seq., in the
proper functioning of the arbitral pro-
cess, | would be destructive of that
process | we approved the districl
Judge’s requirement here that the ar-
bitrators give reasons (or their decision,
Arbitration may not always be the
speedy and economical remedy its ad-
mirers claim it is—this case s prool
enough of that, But forcing arbitrators
to explain their award even when
grounds for it can be gleaned from the
record will unjustifiably diminish what-
ever efficiency the process now
achieves,”

Sobel v. Hertz, Warner & Co., 469 F.2d

1211, 1215 (2nd Cir, 1972)

When confronted with the necessity of
enforcing an arhitration  agreement,
some rather tricky jurisdictional issues
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can emerge. One thing, however, is
clear: a state cournt with jurisdiction over
the parties is obligated to emoin litiga-
tion which violates an arbitration agree-
ment covered by the FAA, 9 US.C. § 3;
Moses H. Cone Memorial Hospital v,
Mercury Construction Corp., supra
Thus, a party armed with a binding ar-
hitration agreerment and faced with an
unwelcome lawsuit initiated by another
party to the agreement can stop the suit,

What about a party, though, who
seeks to aclivate the arbitration process
only to encounter an adversary unwill-
ing to arbitrate? One option, of course,
is for the first party to notily the second
of his desire to arbitrate and then pro-
ceed with the arbitration, notwithstand-
ing the absence of the other party. The
rules of the American Arbitration Asso-
clatlon provide for the rendering of an
award when one of the parties to an ar-
bitration agreement declines to par-
licipate, An arbitration award then can
be reduced to judgment in any stale or
federal cournt designated in the arbitration
agreemoent, or il none is designated, in
the United States district court for the
district where the award is made, provid-
ed an application for judgment is filed
within one year atter the award is
tendered, 9 US.C. § 9

Section 4 of the FAA also authorlzes
a lederal district court 10 issue an affir-
mative order compelling a reluctant par-
ty to arhitrate. However, it is interesting
that neither that seclion nor § 3 of the
Act (pertaining to stavs of litigation) con-
fers independent jurisdiction upon a fed-
eral court. Rather, jurisdiction first must
exist by virtue of diversity of citizenship,
a tederal question or some other ground,
in arder for a federal court 1o enfarce an
arhitration agreement. Conwnercial
Meotals Co. v. Balfour, Guthrie & Co,,

Lid., 577 F.2d 264 (5th Cir, 1978) See
also Moses H, Cone Memorial Hospital
v, Mercury Construction Corp., supira, n.
32, 103 5.Ct. at 942, The United States
Supreme Court has not vet addressed the
question of whether a state court can af-
firmatively compel arbitration under §4
of the Act, Such a holding would require
some rather creative censtruction, since
&4 refers explicitly o "United States
district court(s)," However, as noted in
the Moses Cone opinion, at least one
courl has found that §4 of the FAA does
confer such authority upon state courts.
Main v. Merrill Lynch Pierce Fenner &
Smith, Inc., 67 Cal.App. 3d 19, 136
Cal.Rptr. 378 (1977) See alsa Commer-
cial Metals Co., v. Ballour, Guthrie & Co.,
Ltd,, supra, 577 F.2d a1 269, This ques-
tion may he settled in Alabama as a re-
sult of the Alabama Supreme Court's re-
cent decision in Ex Parte Merrill, Lynch,
Pierce, Fenner & Smith, Inc., 494 So,2d
1 (Ala. 1986). [n thal case the court grant-
ed a writ of mandamus, ordering a trial
courl to grant the defendant’s motion to
compel arbitration, It did so, however,
without discussing the issue posed by the
language of §4 of the FAA,

Conclusion

The use of arbitration seems destined
to increase, and with it, the need for at-
torneys to become mote knowledgeable
about the arbitration process, While ar-
bitration will not be appropriate or even
an enforceable alternative for some per-
sans, for others it offers distinct advan-
tages that should not be ignored, Fore-
most among them is the opporiunity that
arbitration affords an attorney, in con-
sultation with his client, to structure the
methed of resolving the client’s disputes
in a manner maximizing the prospect of
a Just and economical result, ]

john M. Heacock, Jr., is a partner in the Huntsville
firm of Larvier, Shaver & Herring, PC. He graduated
from Harvard College in 1962 and Harvard Law

School in 1965,
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Baldwin County Bar Association

The Baldwin County Bar Associa-
tion hosted the Alabama Supreme
Court for two days, November 20-21,
beginning with an Alabama River del-
ta tour and buffet,

Friday, November 21, the supreme
court was in session at Faulkner State
Junior College in Bay Minette, and
December 10, the Baldwin County
Bar Association held its annual Christ-
mas Parly at the Lake Forest Yacht
Club,

Butler County Bar Association
The Butler County Bar Association
met in October at the Greenville
Country Club to honor outgoing Pres-
ident H, Edward McFerrin and elect

new officers, Elected were;
President:  Lowis 5. Hamilton
Vice president: Warren |, William-
son, |r,
Secretarytreasurer:  Frank A, Hickman

Dallas County Bar Association
The Dallas Countly Bar Association
held its quarterly luncheon Thursday,
October 30, 1986, Honorable H,
Mark Kennedy, judge of the Circuit
Court of Montgomery County, spoke
to the association regarding the Ala-
bama Childrens Trust Fund, Judge

Riding the Circuits

Kennedy explained the creation of the
Children'’s Trust Fund and its activities,
funding and efforts on behalf of the
children of Alabama,

P Vaughan Russell, president of the
association, presided over the meet-
ing, which was attended by members
of the local bench and bar, invited
guests from the Department of Hu-
man Resources and the news media,
Secretary-Treasurer of the Dallas Coun-
ty Bar Association this year is Robert
E. Armstrong, Il

Escambia County Bar Association
The Escambia County Bar Associa-
ton elecied the following officers:
President:  Everette A, Price,
I
Vice presiclent: J’.'nul D, Owens, Ir,
Secretary/ireasurer: James O, Roberts

Huntsville-Madison County Bar
Association
The newly elected officers of the
Huntsville-Madison County Bar Asso-
ciation are as follows:
President: Herman Walson,
I
Vice President
{Presidentelect: Douglas € Mar-
lnsan
Secretary: Albert C. Swain
Treasurer: L. Thomas Mc-
Murlrie

# Tire consulling
® Rim/ire axplosions
# Traffic accident reconstruction
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CAMBRIDGE
Studies Program

A study of Angle-American
Jurisprudence in one of the world’s
maost impressive academic
settings.

July 416, 1987

INGLAND

Sponsored by
THE UNIVERSITY OF MISSISSIPF
LAY SCHOOL
AT
DOWNING COLLEGE
CAMBRIDGE UNIVERSITY

Our Cambridge Studies Progmm will offer
lectures and seminars, which will
emphasize our English common  law
heritsge. OF special interest will be the
apportunity o meet with and discuss the
English legal system with barristers,
judges, and Cambridge scholars, Classes
will average three hours per day, providing
ample opportunity for independent study
and travel. The tuition cost includes a
“legal wour™ of London, which will give the
student an insider’s look at such legal
institutions as the inns of court, the law
courts and the Old Bailey,

For more information comtact,

CAMBRIDGE S5TUDIES PROGRAM

101 Universities Center

3825 Ridgewood Road

Jnckson, Mississippl 39211
(601) S82-6590)

The Blndversiin coumplies aith @il dppdivelile Kwi irgiiding
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Automation in Alabama’s Courts

As the ink quill gave way to manual
typing machines, the typewriter of today
is being replaced by automated equip-
ment in court offices across Alabama.

If called 1o jury service In state courd,
it is likely that a computer selected your
name at random and even produced the
surnmons mailed to your hame, In many
courts, when you pay a {ine an electronic
cash register recelpts your money.

According to Alabama Supreme Cour
Chief Justice CC. Torbert, Ir., “Il's all a
part of the judicial system's effort to keep
abreast of the times and use modern
management tools to efficiently process
the 600,000 cases which come hefare
Alabama’s courts each year”

Curtently the State Judicial Information
System (SHS) network is providing auto-
mated services o ten courts in Mobile,
Baldwin, Houston, Madisan, Etowah,
Tuscaloosa, Montgamery, lefferson, Lee
and Lauderdale counties, This com-
puterized network serves courts which
hear hall of the state’s judicial warkload,

Future plans call for Calhoun, Morgan,
Russell and Shelby County courts to be
hrought into the system. To date, over 3.2
million court records have been placed
into the petworlds index system,
Current applications include: a civil
case-tracking system for circuit civil,
district civil and small claims cases
which generates all major court forms
and dockets plus a variety of natices and
management repofts; an attorney system
that supplies address information for
notices on civil cases; a witness sub-
poena system for all type cases which
generates subpoenas for all witnesses
andl, if necessary, relssues the subpoenas;
a court payment system which records
and recelpts all ransactions for restitu-
tion, alimony and child support ac-
counts, dishurses the funds, keeps dis-
bursement histories and provides man-
agement reports on delinguaent accounts;
and a tracking system for all (elony, mis-
demeanar and traffic offenses 1o assist the
court in managing criminal cases, M

—Administrative Office of Courls

sumer debts.

—Of Interest—

The following is two matters of federal legislation of in-
terest to Alabama Lawyers:

— The Anti-Drug Abuse Act of 1986 now makes it a
federal crime for a person to knowingly engage in a
monetary transaction involving criminally derived pro-
perty in excess of $10,000. A dilemma lawyers face is
whether they should make inquiry to determine the
source of funds paid to them by clients.

— An exemption repealed in the Fair Debt Collection
Practices Act, in which lawyers were exempt under the
old law, now covers lawyers who “regularly” collect con-
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Bar Briefs

Alabama Supreme Count Chief Justice C. C, Torbert and former LS. Supreme Court
Chief justice Warren E. Burger

Portrait honors Webb

Friends and colleagues of retired
Circuit Court Judge Douglas S, Webb
gathered to honor the former Es-
cambia County judge by unveiling a
portrait of Webb which will be hung
in the main courtroom al the county
courthouse,

The Alabama Lawyer

Webb, 63, retired January 1, 1986,
after serving 21 years on the bench in
Escambia County, Members of the
Escambia County Bar Assoctation,
lamily members and friends were on
hand for the unveiling.

—the Brewton Standard

Torbert again in the news

Alabama’s Chief Justice C.C. Torber,
Ir., has been elected chairman of the
board of directors of the State Justice
Institute, a private, non-profit corpora-
tion established by Congress o im-
prove slale cours.

Board members were appointed by
President Reagan after confirmalion
by the United States Senate. Torherd
was elected to serve a three-year term
as chairman,

Congress authorized and funded the
Institute to further the development
and improvement of judicial ad-
ministration in state cours, The direc-
tors will fulfill this statutory
responsibility by managing a national
program of financial assistance for
state courts, organizations supporting
and funded by state cours and non-
profit organizations assisting state
judicial systems.

Task Force on the US,
Constitution’s Bicentenary

The Alabama State Bar Task Force
on the Bicentenary of the United
States Constitution ls preparing textual
outlines for use by speakers during
the bicentennial year. The lask force
is designing the materials to aid in
presenting constititional topics 1o
adult civic groups and high school
classes, and would like 10 hear both
local bars and state bar members who
would like to obtain the outlines, In-
dications of interest should be di-
rected to the vice chairman of the
task force as follows:

Charles D. Cole

Associate Dean and Professor of Law
Cumberland School of Law

Samiord Liniversity

Birmingham, Alabama 35229
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Opening of Court Ceremony
Appellate Courts of Alabama

As Delivered by
the Honorable Charles W. Gamble
Dean and Professor of Law
The State Law School of Alabama

Mr. Chief Justice Torbert, associale
justices of the Alabama Supreme Court,
Presiding Judge Charles Wright and jus-
tices of the Alabama Court of Civil Ap-
peals, Presiding Judge William Bowen
and honored members of the Alabama
Court of Criminal Appeals, Acting Ap-
pellate Judges Leigh Clark and Edward
Scruggs, distinguished members of the
clergy, aggrieved family members of
those whose passing we mourn taday,
ladies and gentlemen. May it please the
courtt

It is a great honor for me to be called
hefore you today, In a personal sense |
come as a [riend of each justice here
assembled, and | come with great humil-
ity and appreciation for your use of
MeElroy's Alabama Evidence which has
caused it to continue as the Alabama law-
ver’s handbook.

In an institutional sense, however, |
come before you as the dean of The State
Law School of Alabama, in that capaci-
ty, | wvould be remiss in not recognizing
the great ties that exist between our law
school and these courts, Six justices went

October 6, 1986
Memorial Address

to the supreme court after service on the
law schaal faculty: Henderson M. Som-
erville, the first law professor; W.S. Thor-
ington, the first dean; Ormond Somer-
ville, serving an the court from 1911-28
after ten years on the law faculty; |, Ed
Livingston, who served an the court fram
1940-71 after serving the law schaol from
1922 to 1940 as lecturer and adjunct pro-
fessor; Robert B, Harwood, whe served
on the court of appeals from 1945-62 and
the supreme court from 196275 after ser-
ving on the law faculty from 1929-45;
and Samuel A. Beatty, elected to the
court in 1976 after faculty service from
1955-63. Juslices Harwood and Beatty
both served as assistant deans,
Twenty-eight justices are graduates of
the law school, including five chief
justices serving since 1914 and all asso-
clate justices serving since 1928, except
six, and including seven members of the
present courl. Of the 30 judges on the
court of appeals and the court of crimi-
nal appeals, 14 graduated from the law
school, including three members of the
current court, Of the four judges who
have served on the court of civil appeals,
three, who compose the present court,
are all graduates of the law school,
Today we gather to mark the passing
of 56 fallen comrades. Comrades at arms,
if you will, who—like Dan Quixote de
la Mancha—have assaulted the wind-

mills of injustice and dared to defend the
most precious of humanity's possessions
—property, ltberty and, yes, life itsell,
Without a doubt, they have proven that
the legal profession is second only ta the
ministry in its capacity o do good for
mankind.

Calumet, Mulberry, Cropwell, Grove
Hill, Andalusia, Fayette—these, and a
host of other Alabama towns, have nur-
tured the lives we celebrate today. The
pioneering and plantation town of
Greensboro alone has given up two of
her most prominent native sons—Con-
gressman Armistead |. Selden, Ir., am-
hassacor to New Zealand, and Prime F,
Osharn, lll, who merged L&N Railroad
and Seaboard Coastline Railroad to form
the worldwide energy and transportation
conglomerate known as C5% Corpora-
tion. These two lives, along with the
careers of all those whose passing we
mourn at this high hour, speak in loud
tones that:

“The goal of the lawyer's ambition can

be reached only by wark, by hard work,

Oratory cannot bring you to it, neither

can birth nor family distinction, It can

be reached by merit and by merit

alone/

lones Law Institute, Birmingham
School of Law, Cumberland Law School
and the University of Alabama—each has
seen its alumni ranks diminished this
year by the rude working of death in our
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midst. Death has been no respecter of
persons—rich and poor, black and white,
young and old—each has been called.
Clearly, like the faw itseli, in this final rite
of passage—lile's last obstacle—all men
indeed are created equal,

The great enemy of life has dared even
to claim our youth, Claude Rosser, a
young Montgomery attorney, father of
twins and one of my very best students,
passed across the bar unexpectedly and
prematurely. Russell Bounds, a 28-year-
old promising Mobile trial lawyer, was
struck suddenly by a terminal illness,

The sting of death struck this year al
the heart of our judiciary. Judges in Pell
City, Guntersville, Biimingham and Jas-
per were called to a higher court, | would
be remiss In not mentioning Judge
Ceorge "Spud” Wright of Opelika, my
friend, the power of whose personality
served as the Basis of one of today's most
valiant and courageous battles with
cancer,

No words in my vocabulary can form
an adequate tribute to these fellow law-
yers. It is the lives which they lived that
constitule the most effective closing argu-
ment in this case of tribute which | lay
before these honorable courts today. Let
these lives speak for themselves:

(1) Abe Berkowitz—A 1928 graduate of
the University of Alabama School of Law
who, while operating a largely corporate
practice, ook a leadership role in the
civil rights struggles of Birmingham.

(2} John Jackson Sparkman—senior
United States Senator from Alabama
whose 30 years of service was longer
than any other Alabamian. He achieved
greal distinction in the Senate, serving as
chairman of bath the Banking, Housing
and Urban Affairs and the Foreign Affairs
Committees and was instrumental in the
enactment of legislation broadening
home ownership, championing small
business and aiding agricullure, Not-
withstanding acclaim earned throughout
the world, however, (including nomina-
tion by the Democratic party in 1952 for
the vice presidency of the United States),
the Senator: “. .. always remained a
man ol the people, compassionate and
caring, working tirelessly in behalf of his
district, state and nation”?

(3) Judge Thomas Beaird—According lo
a Dally Mountain Eagle column, and |
quote; “Beaird served with honoy, integri-
ty and with humility. But above all these
accomplishments, he was a Christian
whao practiced his faith daily at work, at

iy

home and wherever he was,

() Mation Lusk—Recalling the words
of a fellow lawyer in Guntersville: “He
was learned in the law and possessed of
high ethical standards, a dynamic per-
sonality and a love for his family, his
friends and his state and nation. He loved
his profession and its members. He was
never loo busy to listen and provide con-
structive advice™

(5) limmy Carter of Montgomery has
been described thusly by a fellow lawyer:
“In his later years Jimmy limited his prac-
tice hours so he could spend time with
his lifemate, Eva, who was confined to
a nursing home for several years belore
her death. His daily visits and ministra-
tions for her serve as (an) eloquent state-
ment of his persanal qualities of devotion
and single-mindedness of purpose. One
of the nurses said of Jimmy, "You could
sel your watch by the time of his arrival
each morning and afternoon’”’

A thread of greatness runs through all
the lawyering lives we honor this hour,
That common characteristic lies in thelr
readiness and ability to be friend and ser-
vant 1o all. Each has dutifully served as
a helmsman of the community and pilot
of the state. As stated by one far more elo-
quent than |, they have striven to fuliill
the prophecy: “ . . . written by the hand
of the Almighty on the everlasting tablets
of the universe, that no nation can long
endure through whose life does not run
that golden thread of equal, exact and
universal justice®

These noble careers at the bar are our
best evidence to rebul a movement in
American society which is more critical
of the legal profession today than ever in
its history, The contributions of these
fallen comrades are irrebuttable testi-
mnny against those who contend that
lawyers only carve the pie of American
quality of life and add nothing 1o it, The
livees they lived speak in as clear a tone
as the moving funeral oration by Robert

G. Ingersol in tribute to Roscoe Conkling,
and | quote:

“He was maligned, misepresented and

misundersiood, but he would not

answer, He was as silent then as he is
now-—and his (ife), better than any

{orm of speech, refuled every charge””

Most of us in this room today can iden-
tify with the words of Stale Bar President
Bill Scruggs who, when giving his only
gualification to take the helm of our pro-
fession, said: “I love lawyers” It is this
comradeship that would have caused
Francis Hare, Sr,, to have referred to these
dead as “my learned friends” It is that
depth of affiliation which causes us to
bow momentarily our heads in grief and
hopelessness, Yet, it is the power of the
lives we mourn that, with further
thought, causes us to respond adamant-
ly in those famous and comforting words:
“C) death, where is thy sting? O grave,
where is thy victory?”

All of life comes full circle. In that
belief, | end this memaorial address by
quoting C.M.A. Rogers of Mobile, whose
son, C.M A, Rogers, 11, is one of those
line lawyers whom we honor 1oday. Mr,
Rogers was called upon to memonialize
the life of his friend, Richard Clarke
Foster, a Tuscaloosa lawyer who was
presicdent of the University of Alabama
at his untimely death in 1941, Rogers
remembered;

"As we entered Christ Church follow-
ing the flag-draped casket, the msurrec-
tion hymm was sung:

The sirife is oler

The battle done

The victory of life is won

The song of triumph has begun

Alleluia! Alleluial®”
Thank vou and may God bless these
honorable courts,
FOOTNOTES
v Albort Joitn Fareah, Addredses, Papees and Lettors, pg 21
1 47 Alabama Liwyer 172 (1960)
* 47 Alabama Lawyer e (1986)
4 47 Alabamas Lawyer 170 (1986)
47 Alabama Laweyor 229 (Y386)
& Albwet jobn Farrah. Acidresses, Papers and ietien, pg. 15

* Ciedd in Commuomvealth v Diavecs, 424 Pa, 582, 227
A, 2d 94 1987), see O Gamble, The Tact Admisiion
Rufe: Linreliabile and Unconstitutional=A Doctrine Ripe
for Abandonment, 14 Ga. L. Rev. 27 (1979)

¥ { Connthlans 15,55
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Opinions of the General Counsel

QUESTION:

May a law firm ethically include the name of a deceased
or retired attorney in the firm name or on its letterhead,
professional card, professional announcement, etc. if no
partner or associate of the present firm was ever a partner
or associate of the deceased or retired attorney although
(1) there was a close relationship between a partner or
associate of the present firm and the deceased or retired
attorney such as father/son and (2) the present firm prac-
tices from the same office occupied by the deceased or
retired attorney?

ANSWER:

The inclusion of the name of the deceased or retired attor-
ney in the firm name or on the firm's letterhead, professional
card, professional announcement, etc. would not be ethically
permissible,

DISCUSSION:

Prior to October 25, 1985, Disciplinary Rule 2-102(A)4)
provided:

“(A) A lawyer or law firm shall not use professional cards, pro-

fesslonal announcement cards, oflice signs, letterheads,

lelephone directory listings, law lists, legal directory listings,

similar professional notices or devices or newspapers, except

that the following may be used il they are in dignified form;

LN

(4) A letterhead of a lawyer identifying him by name and
as a lawyer and giving his addresses, telephone numbers,
the name of his law firm and any information permitied
under DR 2106, The letterhead of a law firm may also give
the names of members and associates, and names and
dates relating to deceased and retired members, A lawyer
may he designed ‘Of Counsel’ on a letterhead if he has
a continuing relationship with a lawyer or Law firm, other
than as a panner or assoclate, A lawyer or law firm may
be designated as ‘Ceneral Counsel” or by similar profes-
sional reference on stationery of a client if he or the firm
devotes a substantial amount of professional time in the
representation of that client. The letterhead of a law firm
may give the names and dates of predecessor firms in a
continuing line of succession” (emphasis added)

Prior to October 25, 1985, Disciplinary Rule 2-102(B)
provided:

L N ]

“(B) A lawyer in private practice shall not practice under a
trade name, a name that is misleading as 1o the identity of
the lawyer or lawyers practicing under such name, or a firm
name, contaning names other than those of one or more of

by William H. Morrow, Jr.

the lawyers in the firm, except that the name of a professional
corporalion or professional association may contain ‘PC or
‘P.A or similar symbaols indicating the nature of the organiza-
tions and il otherwise lawful a firm may use as, of continue
e include in, its pname the name or names of one or more
deceased or metired members of the firm or of a predecessor
firm in a continuing line of succession, A lawyer who assumes
a full-time judicial, public executive or administritive post
or office shall not permit his name t© remain in the name
of a law firm or ta be used in professional notices of the firm
during any significant period in which he is not actively an
regularky practicing law as a member of the firm, and during
such period other members of the firm shall not use his name
In the fiem name or in professional notices of the (im” (em-
phasis added)
Present Temporary Disciplinary Rule 2-101{A) provides:

A lawyer shall nol make or cause 10 be made a false or
misleading communication about the lawyer or the liwyer's
services, A communication is false or misleading o it
(A) contains a material misrepresentation of fact or law,
o amits a fact necessary to make the statement considered
as a whole not materially misleading;. .

Temporary Disciplinary Rule 2-105(A) in pertinent part
provides:

anw

“A lawyer shall not use a firm name, lelterhead, or other pro-

fessional designation that violates Temparary DR 101"
LN

The American Bar Association Commitiee on Ethics and
Professional Responsibility in Informal Decision C78Y, decid-
ad under the old Canons of Professional Responsibility of the
American Bar Association, held that when listing the names
of deceased or retired members it is preferable 10 give the
dates of active participation in the firm rather than the date
of birth and death of the deceased members, Informal Deci-
sion G789 contains the following:

“Yfau have inguired as 1o the proper dates 1o be used In con-
nection with the name of a deceased partner; that s, whether
they should be the dates of his binh and death, or the dates
of his active participation in the firm, Mr. Drinker in his Legal
Ethics says: "The name of the deceased panner may be car-
ried with the dates of his binh and death, although it would
seem more accurately informative thus to designate the dates
of his active participation in the fiery’ (page 208), Our Come-
mittee’s Informal Decision 1112 reads: A letterhead may name
the living members of the firm on one side and the deceased
anes with the dates of membership on the other side” Ane
Informal Decision 383a) says: An approsee practice 5 16 have
the living members listed on the left of the letterhead with
the deceased on the right with the dates of admission anel

28
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retirement. Similarly Intormal Decision
C-505; The name of a lermer member
who was deceased or relired may be
indicated with the dates he hecame
and ceased to be a member of the firm!
Thus it would appear that the use of
either the dates of binth and death or
the dates of active participation in the
firm is permissible, although the latter
is proterable” [emphasis added)

informal Opinien 1265 of the
American Bar Association Committee on
Ethics and Prolessional Responsibility,
decided under the Code of Professional
Kespansibility of the American Bar As-
seciation, specifically DR 2-102(A)4) and
DR 2-102(B) which were identical to the
corresponding Disciplinary Rules of the
Code of Professional Responsibility of
the Alabama State Bar as it existed prior
to October 25, 1985, held that it is mis-
leading and improper for each of two
firms to list on letterheads the name of
the senfor partner of the other firm indi-
cating a working arrangement between
the two firms. There is language in this
opinion which is helpful in resolving the
guestion posed herein. The purpose of
the restrictions on the content of the
firm's letterhead is 1o insure that the

public will not be misied. In Informal
Opinion 1265 the Commillee stated:

“lin our view, DR 2-102{A)4) permits

the listing or identification of lawyers

on lirm letterheads only if the lawyers
are partners (or retired or deceased firm

H'Ff\'ﬂl‘bl'-?ﬁ} or assoc ates or have "'II'.‘ re-

lationship described as 'Ot Counsel” or

equivalent, See Formal Opinion 330

{emphasis added)

i the new firm occupies the same
physical premises as that of a deceased
or retired attorney, undoubtedly many of
the clients of the deceased or retired at-
torney, although free 10 employ, an at-
torney of their choosing, will avail them-
selves of the services of the new firm, os-
pecially where there is a close relation-
ship between the deceased or retired al-
torney and a pariner or associate of the
new tirm such as fatherson, grandfa-
ther/son, etc,

In our opinion the words “predecessor
firm™ as used in DR 2-102(A)4) contem-
plates that one or more of the members
or associates of the present firm was an
actual member or associate of the “pre-
decessor firm.”

It would be very difficuil to design a

professional card, professional an-
nouncement card, letterhead, etc, that at
least would not imply that one or more
of the partners or associates of the pre-
sent firm had been a partner or associate
ol the deceased or retired attorney.

Disciplinary Rule 2-102(C), prior to Oc-
tober 25, 1985, provided in part:

“A lowyer shall not hald himself out as
having a parinership with one or more
ather lawyers unless they are in fact
pariners.”

LB N
To paraphrase and adapt that language
to the present situation, it might read, “A
lawyer shall not hold himself out as hav-
ing had a partnership with one or more
other lawyers unless they were in fact
partners.” =]

Please send your editorials and letters to:
The Alabama Lawyer Editorials
PO. Box 4156
Montgomery, AL 36101
Your apinions on subjects of interest to
other Alabama lawyers are always wel-

comed.,

Dean Charles W, Gamble, author

McELROY’S ALABAMA EVIDENCE,
Third Edition

Samford University Press takes great pleasure in announcing the 1986 Pocket
Part Supplement to the Third Edition of McElroy's Alabama Evidence. The
response of the Alabama Bar to the McElroy treatise has been overwhelm-
ing, and, for this, we are very grateful. It is our hope that the 1986 Supple-
ment will keep this outstanding text current and essential to your practice.

Please find below a form by which you may order copies of the 1986 Sup-
plement. Again, we are grateful for the opportunity of serving you in the
past, and we look forward to our relationship with you in the future.

K

Quantity

sales tax)

wweks for delivery

Please enter a prepaid order for the tem(s) below:!

_ Bound volume (1977) $69.00 { + 54 .83 sales tax)
_ Pocket part (1986) $20.00 ( +%$1.40 sales 1ax)
Bound volume and pockel part $89.00 (+6.23

Alabara residents odid mles tax. Must be prepaid. Allote six to cight

MCcELROY’S ALABAMA EVIDENCE,

Third Edition

Send book(s) to: Name
Address
City

Mail erder to; McElroy's Alabama Exvvdence
Samlord University Press
800 Lakeshore Drive -
Birmingham, AL 35229

Box 2273

State Zip

The Alabama Lawyer
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1987 legislature

When the next Legislature convenes for its 1967 regular
session in April there will be less lawyers involved in the
legislative process than anytime in recent memory. For
the first time the governor, lieutenant governor and,
possibly, the speaker of the house will not be lawyers.
There will be only 11 lawyers in the Senate and nine in
the House of Representatives, Therefore, there will nol
be enough attorneys to fill either the House or Senate Ju-
diciary Committees,

Senator Rick Manley from Demopolis is the only new
lawyer-senator, while Representative Bill Slaughter from
Birmingham is the sole new lawyer-house member.

The Senate and House of Representatives will organize
themselves when they convene for their “organizational
session January 13-22, 1987, At that time the speaker of
the house and speaker pro-temn will be elected, and the
Senate will elect a president pro-iem. The new presiding
officer in each house will select the committee chairmen
and name legislators to the respective committees,

Legislators lake office immediately after their election.
Owver 130 of the new legislators met at The University of
Alabama Law Center in Tuscaloosa for an arientation,
November 13-14, 1986, conducted by the Alabama Law
Institute and Legislative Counsel, Counsel President and
Institute Vice President Representative Jim Campbell
presided over the two-day event that saw Governor-elect
Guy Hunt make his first address to the Legislature,

Council approved revisions

The Alabama Law Institute Council met October 371,
1986, in Birmingham and approved four new revisions.
The revisions include:

—Alabama Uniform Guardian and Protective Pro-

ceedings Acl

—The Unitorm Condominium At

—Powers Contained in Mortgage

—Alabama Trade Secrets Act

Powers contained in mortgage
Hugh Lloyd of Demopaolis served as chairman of the
Institute’s Real Estate Committee and Professor Harry

Legislative Wrap-up

Robert L. McCurley, Jr.

Cohen of the University of Alabama School of Law was
the reporter; members are:

Joe Adams, Ozark

Jim Campbell, Anniston

Wayne Copeland, Gadsden

Fred Enslen, Montgomery

Bill Hairston, Jr., Birmingham

Bob Harris, Decatur

George Maynard, Birmingham

Drayton Pruitt, Jr., Livingston

Robert Russell, Montgomery

Louis Salmon, Huntsville

Yetta Samford, Opelika

Morris Savage, Jasper

James Tingle, Birmingham

Caroline Wells, Mobile

The present power of sale statute in Alabama contains
provisions autharizing a power of sale to be included in
a real property security instrument as part of the agree-
ment, However, the statute also provides a power of sale
where the security instrument does not include authority
for a power of sale and a number of detailed rules for this
statutory power of sale,

A continuing question since the late 1960s and early
1970s is whether published notice of a foreclosure under
a power of sale is constitutionally sound, Although there

Aobert L MoCurley, Jr, 1s the
director of the Alabarma Law
Institute al the University of
Alabama, He received s
undergraduate and law
degreas from the Univarsily

0
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is no Supreme Cour of the United States
decision squarely in point, there are deci-
sions upholding published notice in a
power of sale foreclosure as constitution-
ally sound, as long as no state official or
state action is involved in the foreclosure.

It is possible that the present Alabama
statute supplying a power of sale to cred-
itors and mortgagees who have not in-
cluded such a power in their real proper-
ty security agreement invites constitu-
tional attacks, The suggested Section 1,
perhaps the most significant provision in
the suggested legislation, merely author-
izes the parties to a real property securi-
ty agreement lo include powers of sale
in their agreement, No state action is in-
volved in any ol the suggested provisions,

The remainder of the suggested stalute
endeavors 1o se! minimum standards for
the natice and method of conducting the
sale. It Is hoped these minimum stan-
dards are not considered state action.

In subsequent editions of The Alabama
Lawyer we will summarize the other pro-
posed revisions Anyone desiring a copy
ol one of these proposed revisions may
wrile the Alabama Law Institute, |

MEDICAL EXPERTS
Medical and Hospital
Malpractice
Personal Injury
Product Liability
1650 Board Certified highly
qualified medical experts in all
specialties, nationwide and
Alabama, lo review medical

records and leslify.

We review, approve and guar-

antee all reports.
Flexible fee options from $150
Financial assistance: Alabama
Bar and ABA approved
Experience: 10 years and

9,000 cases for 4,000 satisfied
attorneys. Local references

FREE books by us, one with
foreword by Melvin Belll,
FREE telephone consultations
with our Medical Directors,

The Medical Quality
Foundation
The American Board of
Medical-Legal Consultants
(703) 437-3333

TOLL FREE
1-800-336-0332

The Alabama Lawvyer

From T be Judges:
Winning Trial Technigues

SERIES FACULTY

Series Chairman and Moderator; The Hon. Steven R. Plotkin

The Hon. Goorge Arceneaux, Jr,
Theo Hon. Lorenzo Arredondo
The Hon. Charles L. Becion
The Hon, Peter Beer
The Hon. Jamos L. Dennis
The Hon. Robert H. Dudley
The Hon, John M. Duhe, Jr,
The Hon. Adrlan G, Duplantier
The Hon. Walter J. Gox, 11

The Hon. Glenn B. Gremlilion
The Hon. Nlles A. Holmaors
The Hon. David Hittner
The Hon. Charles M. Leibson
The Hon. Steven H. Plotkin
The Hon. Alvin B, Rubin
The Hon. Melvin A. Shortess
The Hon, Thomas C. Wicker, Jr.

The Hon. Michasolie Pltard Wynne

SERIES PROGRAMS

Pre-Irial Theory,
Strategy and Practlee
Saturday, Fehruary 7, 1087

Jury Selectlon In State nnd
Federal Court
Friday, March 13, 1087
Winning Jury Trials
Friday, March 13, 1087
{Thught by James B Ragicof, Ph.)

Opening and Closing Statoments
Snturdny, April 4, 1047

Trial BEvidonce and Technlques
Friday, May 1, 1987 and
Saturday, May 2, 1947
{Two Day Program)

The Trial
Katurdny, May 23, 1047

REGISTRATION FORM*

D $500 Series Registration Fee (Individual Program Registration Available)

0 %450 Members of the Bar alter 1984, additional registrants from the
same organization, and employees of the government or non-profil
arganlzations.

Cl Please send a brochure for more information,

Name:

Flrm:

Address:

City, State, Zip: Phona:

Check enclosed O VISA O MastorCard [ Card #:

Exp. date: Signature:
Make checks payable to Tulane CLE and mail ta 6325 Froret St., New Orleans, LA

TONA, For further information or o

register by phone, please call Tulsne
LAW SCHOOL

CLE at (804) 868-8000.

*Series registration transferrable amaong
members of the same firm or organiza:
tion. For individual program registra-
tion, contact Tulane CLE at (804)
HUE-0800,

N




cle opportunities

i

12-13

COMMERCIAL REAL ESTATE LOAN
DOCUMENTATION

Wyndham Hotel, Orlando

Executive Enterprises

Credits: 13.5 Cost: $795

(212) 645-7880

12-16

ESTATE PLANNING INSTITUTE
Sheraton Bal Haroour Hotel, Miami
Miami Law Center

Credits: 28.6

{305) 284-4762

15-16

REAL ESTATE AND THE BANKRLUPTCY
CODE

Holiday lnn Union Square, San Francisco

Practising Law Inatitute

Credits: 12,0 Cost; $390

{212) 765-5700

15-16

ANNUAL DISCLOSURE DOCUMENTS
Omni International Hotel, Atlanta
Practising Law Institute

Credits; 13.2 Cost: $425

212) 765-5700

12

15-17

UNIFORM COMMERCIAL CODE
INSTITUTE

Hyatt Regency, Los Angeles

Unitorm Commercial Code Institute

Credits: 18,3 Cost: $585

(717) 249-681

1 6 friday

ATTORNEY’S FEES IN DOMESTIC
CASES

Best Western Hotel, Bessemer

Bessemaor Bar Association

Credits: 1.6 Cost: none

(205) 424-548(0

2 2 thursday

FINANCIAL PLANNING AFTER THE
TAX REFORM ACT OF 1986

Law Center, Tuscaloosa

Alabama Bar Institute for CLE

Credits: 4.6

{205) 348-6230

23 friday

APPELLATE PRACTICE

Civie Center, Mantgomery.
Alabama Bar Institute for CLE
Credits: 64 Cost: $85
(205} 348-6230

REAL ESTATE FINANCING

Haoliday Inn Medical Center, Birmingham
Cumberland Institute for CLE

Credits: 7.5

(205) B70-2865

=]

[

SOCIAL SECURITY

Atlanta

Institute for CLE in Georgla
(BO0) 422-0894

25-26

ADVANCED TAX PLANNING FOR
CLOSELY HELD CORPORATIONS

Waestin Peachtree, Atlanta

American Law  Institute-Amernican  Bar
Association

Crodits: 11.7

(215) 243-1600

29 thursday

EMERGING THEORIES OF LENDER
LIABILITY

Law Center, Tuscaloosa

Alabama Bar Institute for CLE

Credits: 4.6

(205) 348-6230

30 friday

REPRESENTING AGRICUITURAL
CLIENTS

Ramada Inn, Greenville

Lniversity of Mississippi Center for CLE

Credits; 7.2 Cost: $85

(O 9826590

Cost: $325
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5 thursday

INCOME TAXATION OF MINOR
CHILDREN AND ESTATES

Law Center, Tuscaloosa

Alabama Bar Institute for CLE

Credits: 4.6

(206) 348-6230

6 friday

COMMERCIAL TRANSACTIONS
Wyntrey Hotel, Birmingham
Alabama Bar Institute tor CLE
Cradits: 6.0 Cost: $85
(205) 348-6230

12-13

AGRICULTURAL WORKOUTS AND

BANKRUPTCIES
Colony Square Hotel, Atlanta
Practising Law [nstitute
Credits: 126 Cost: $390
(212) 765-5700

1 3 friday

TAX REFORM ACT OF 1986

Birmingham Jefierson Civic Cenler,
Birnungham

Alabama Bar Institute for CLE

Credits: 64 Cost: $85

(205) 348-6230

REAL ESTATE PRACTICE &
PROCEDURE

Atlanta

Institute for CLE in Georgia

(H00) 422-0893

[
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=]
1 9 thursday

SECURITIES AND EXCHANGE
COMMISSION ENFORCEMENT 1987

Law Center, Tuscaloosa

Alabama Bar Institute for CLF

Credits; 4.6

(205) 3486230

271 friday

EMVIROMMENTAL LAW

Hyatt Regency, Wasnington, [D.C,

American Law Institute-American Bar
Association

(215) 243-1600

21-22

MEDICAL/LEGAL ASPECTS OF
TRAUMATIC INJURY

Orlando

Medi-Legal Institute

Credits: 135 Cost: $400

1818) 9957189

22-26

EXPERIENCED PROSECUTOR COURSE
Casa Sirena Resort, Channel 1sland
National College of District Attorneys
Cost; $145

{7135 749-1571

25-27

OIL AND GAS LAW AND TAXATION
Westin, Dallas

Sauthwestern Legal Foundation

(214) 690-2377

27 thursday

REPRESENTING CITY AND COUNTY
GOVERNMENTS

Birmingham jeflerson Civic Center,
Birmingham

Alabama Bar Institute for CLE

Credits: 6.2 Cost: $85

(205) 348-6230

FEDERAL APPELLATE PRACTICE AND
PROCEDURE

Savannah

Institute for CLE in Georgia

(BOD) 422-0893

1-6

BASIC COURSE IN DISCOVERY &
SETTLEMENT

James L. Knight Contererce Center,
Miarm

Association of Trial Lawyers of America

Credits; 42.6 Cost: $550

(800) 424-2725

ADVANCED TRIAL ADVOCACY
PROGRAM

Liniversity of Flonda, Gainesyille

National Institute for Trial Advocacy

Cost; $1,350

(BOG) 225-b482

]
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cle opportunities

5 thursday

CIVIL TAX FRALD

Law Center, Tuscaloosa
Alabama Bar Institute for CLE
Credits: 4.6

(205) 348-6230

5-7

UNIFORM COMMERCIAL CODE
INSTITUTE

Hilton Palacio Del Rio, San Antonio

Uniform Commercial Code Institute

Credits: 13,2 Cost: $425

(717) 249-6831

6 friday

FEDERAL APPELLATE PRACTICE AND
PROCEDURE

Atlanta

[nstitute lor CLE in Georgia

(BO0) 422.08913

7-14

SKI SEMINAR

Woodbridge Condominium Complex,
SNOWITASS

Alabama Trial Lawyers' Association

Cost: $175

{205) 262-4974

i

14
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9-11

EMPLOYMENT DISCRIMINATION
Doubletree Inn, Dallas
Southwestern Legal Foundation
(214) 690-2377

1 1 wednesday

ENGINEERING INSTITUTE
Sheraton Bal Harbour Hotel, Miami
Miami Law Center

Credits; 7.2 Cosl: $125

(305) 2B4-4762

11-13

ADVANCED ANTITRUST WORKSHOP
Williamsburg Lodge, Williamsburg
Practising Law Institute

Credits: 156 Cost: $475

12-13

MEDICAL INSTITUTE

Sheraton Bal Harbour Flotel, Miami
Miami Law Center
Credits: 144

(305) 284-4762

1 9 thursday

COMMERCIAL REAL ESTATE
FINANCING

Law Center, Tuscaloosa

Cost: $275

Alabama Bar Institute for CLE
Credits: 4.6
(205) 348-6230

19-22

CURRENT ISSUES IN HEALTH LAW
Callaway Gardens, Pine Mountain
Cumberland Institute lor CLE

{205) 870-2865

20-21

BRIDGETHE-GAP

Birmingham Jefferson Civic Center,
Birmingham

Alabama Bar Institute for CLE

(205) 348-6230

20-22

ORTHOPEDIC INJURY AND
DISABILITY

Hyatt Lake Tahoe, Lake Tahoe

Medi-Legal Institute

Credits: 13.2 Cost: $400

{818) 995-7189

22-25

REPRESENTING STATE AND LOCAL
GOVERNMENTS

The Antlers Hotel, Colorado Springs

National College of District Attorneys

Cost: $335

(713) 749-1571

i)
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William Marsh Acker, Il ... ..... Birmingham, Alabama
William Reid Adair, Ir. ... .. ..., .. Tuscaivosa, Alabama
Charles Bruce Adams ... ov.. 000000 Dothan, Alabama
James Griffin Adams, Jr. ... 0.0 .00 Decatur, Alabama
Rhonda Jean Adams: .. ... v e Sylacauga, Alabama
Richard Nelson Adams ... ..........Decatur, Alabama
Willlam Bruce Alverson, Jr. . ......Hope Hull, Alabama
Stella Woodson Miles Anderson ., Birmingham, Alabama
Ceralda Mae Aubry ............ MNashville, Tennessee
Daniel Gavin Austill . . .. ...,.,.,....Mobile, Alabama
Milton Grady Avery ............Birmingham, Alabama
Donna Elaine Baggett ..........Birmingham, Alabama
Douglas Brent Baker ......0.0s000.,Mobile, Alabama
Richard Crook Barineau . .. ..., ..Birtmingham, Alabama
Eator Gaston Barnard . ... ......, ., Daphne, Alabama
Joy Chappell Barnes . ... ... .....Birmingham, Alabama
Dennis Michael Barrett ... ... ... Birmingham, Alabama
John Berry Baugh. .. ... vo e s Florence, Alabama
Mavanee Routt Bear. . ..........Montgomery, Alabama
Robert Gerald Boliek, Ir. ,.......... Alabaster, Alabama
Yirginia Shipp Boliek ,............Alabaster, Alabama
Mark William Bond . .......... Birmingham, Alabama
Bradford Wavne Botes , .. .........Huntsvilie, Alabama
Harold Alfred Bowron, Wl . ... .. Birmingham, Alabama
Kyle Russell Boyd ., ...............Brewlon, Alabama
Nancy Ober Brame ... . . ...... Birmingham, Alabama
Marlanne Battaglia Brandon . .. .. Birmingham, Alabama
Barry Owen Branum, . ..., ..... ... Opelika, Alabama
Eric Joseph Breithaupt .. ........... Mobile, Alabama
Willilam Styne Brewbaker, 11l .. .. . Birmingham, Alabama
Richard James Brockman .. ......Randolph, New Jersey
June Lee Sapp Brooks . ............ Cullman, Alabama
Wallace Kindred Brown, Ir. ... ... Montgomery, Alabama
Charles Augustus Bryant. .. ...... Birmingham, Alabama
Rickey Lee Burgess. ............ Birmingham, Alabama

Louis Milton Butt, Jr.. .. .......New Hrockton, Alabama
Constance Ann Caldwell . . . .., . Montgomery, Alabama
James Cannon, J&n .o cie s New Castle, Alabama

Peter Adam Caro ..............Birmingham, Alabama
Kathryn Smith Carver ... .......Birmingham, Alabama
Susie Taylor Carver . ... ... 0.0 Tuscaloosa, Alabama
Carrie Lynn Christie . ... 0000000 Daphne, Alabama
Julia Leigh Christie . ...............Daphne, Alabama
Andrew Ted Citrin . ..........000. . Mobile, Alabama
Terry Allen Clark .. ..... .., . Geenville, South Carolina
Ginger Dickerson Cockrell. . ., ... Birmingham, Alabama
Gary Philip Cody . ............. Birmingham, Alabama
mMina Cathryn Coker ............ .. Prattville, Alabama
Linda Lee Colling .. .o oo v vaeeaas. Mobile, Alabama
Brian Keith Copeland . ... ... ... Birmingham, Alabama
Rudene Bailes Crowe . ..o 0w 0o 00 Mobile, Alabama

Attorneys Admitted to Bar, Fall 1986

Sheilla Kay Pugh Dansby..........luscaloosa, Alabama
Gloria Jean Darby . ....... A e . Florence, Alabama
Mark Thomas Davis ......ovveviiveo, . roy, Alabama
Mary Lee Abele Dawson .. .. .. .. Birmingham, Alabama
Theresa Smith Dean . ..............Opelika, Alabama
Raymond Harvey Deibert ., .. ... . Birmingham, Alabama
George John Dezenberg, Jr. ... ... Fort Payne, Alabama
David Marcus Dunlap , ., ....,. Birmingham, Alabama
Nora Elizabeth Elder ............. Northpott, Alabama
William Cater Elliott ...........Montgemery, Alabama

CGregory Houston Ellis .. .. .. .. .. Birmingham, Alabama
Roger Wilson Ellis . .. .......... Birmingham, Alabama
Patricia Franklin Emens .. ..... ... luscaloosa, Alabama
Jeffrey Coleman Ezell .. ......... Phenix City, Alabama
Herbert Shepherd Faught, Jr ... .. Birmingham, Alabama

Denise Ann FOrguson , ..., .. Huntsville, Alabama
James Edmund Ferguson, . ... .. Birmingham, Alabama
Ceorge Wheeler Finkbohner, Ill. ..., Mobie, Alabama
William Tazewell Flowers. ., ........ . Clayton, Missouri
Patricia Shaud Francis .. ........Birmungham, Alabama
Richard Willlam Franklin . . ... .. Newport, Rhode Island
William Spencer Frawley . ..., ... Birmingham, Alabama
Cregory Scott Frazier .. .......... Tuscaloosa, Alabama
Vernie Edward Freeman, 1), .., ... . . Bessemer, Alabama
Stuart Frenlz . ... .. .... .. «... . Birmingham, Alabama
Charles Carl Fridlin, 0 ... ..., .Birmingham, Alabama
Rose Hannah Garrert-johinson . . . ... .. Daphne, Alabama
Beth Hahn Gerwin.............Birmingham, Alabama
John Alan Gibson .. oo vvnvo0 a0 Butler Alabama
Walter Thompson Gilmer, Ir. ., ....... Mobile, Alabama
William Bowman Givhan. ........... Mobile, Alabama
Thomas |effery Glidewell . ... ....... Saraland, Alabama
Charles Edward Grainger, r. . ... Montgomery, Alabama
Lisa Fae Grumbles .. ........... Birmingham, Alabama
John Collier Gullahorn . .. ... .....Albertville, Alabama
John Efstration Hagefstration, Jr. . . . Birmingham, Alabama
Cregory Rick Hall oo oo o oons oo Huntsville, Alabama
Lewny Clayton Hammett, Jr. .. .. ... .. Pell City, Alabama
Lynn Ftheridge Hare, . ... ... 000000 Mobile, Alabama
john William Hargrove . ... ...., Birmingham, Alabama
Robert James Phillips Harmon, |l . . Birmingham, Alabama
lames Ronald Harris. .. ......... Birmingham, Alabama
Dannie Lynn Hart. .............,.. Brewtan, Alabama
Kathryn McCullough Harwood . . . .. Tuscaloosa, Alabama
James Antonio Hernandez . ., .. ... . Northport, Alabama
Michael Stephen Hersing . . . ... .. Birmingham, Alabama
Howard Douglas Hinson .. ... .. Birmingham, Alabama
william Steele Holman, Il ..., ... . Mobile, Alabama
Richard Hamner Holston . . ... .. ..., . Mobile, Alabama
leana Peeler Hosch ............ Birmingham, Alabama
James Cicero Huckaby, I . ... ... Birmingham, Alabama

= r—
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John Lee Hutcheson . ... .. .........lrondale, Alabama
Kenneth Frank Ingram, Jr......... . . . Ashland, Alabama
Garfield Woodrow lvey, Jr. .. ..... Birmingham, Alabama
Richard Lynn lzei ... ou oo oua . Birmingham, Alabama
Janetl Brooks Jenkins ., . ..... .. Montgomery, Alabama
Richard Edward Jesmonth . ... ... Daphne, Alabama
Carlton Murray Johnson, |r. .. ... Montgomery, Alabama
Curti Morel Johnson ., ....... Lanett, Alabama
Daniel Boyd Johnson .. .............. Atlanta, Georgia
Sandra Loe Johnson ... ... Alabastor, Alabama
Wylie Benjamin Johnson ., ., .. Birmingham, Alabama
Deborah Blackmon Johnstone . . . . Birmvingham, Alabama
Suzanne Jones . .. .. osa s Montgomery, Alabama
Leigh Ann Kaylor ..o 0vvis oo Gainesville, Florida
Vera McGehee Kee ., ..., 000 Birmingham, Alabama
Cynthia Keith Kennedy ... ...... Hazel Green, Alabama
Edward Joseph Laake . .. ..., ... . Montgomery, Alabama
Dorothy Kelley Lackeos ... ... .. Mobile, Alabama
Ceorge Warren Laird, 1l Sasper, Alabama
Richard Joel Laind, I .. ... .oy Birmingham, Alabama
Wesley Lance Laded ..., ... ..., Fort Deposit, Alabama
Mary Ellen Lamar . ............ Montgomery, Alabama
Patrick McCanty Lamar, ., ..., 00 o000 Florence, Alabama
Matthew Clement Lemere .. .. ... Birmingham, Alabama
Robert Elisha ledyard, W0, ..., .., Huntsville, Alabama
David Alan Lee . . ., ve e leeds, Alabama
Scott Jay Leeds Birmingham, Alabama
Michael Kieth Lewis ... ..., ..., Collinsville, Alabama
Leigh Frances Lichty ... .......Birmingham, Alabama
Roy Hamilton Liddell .. .......... Jackson, Mississippi
Bruce Mitchell Lieberman ... ... Montgemery, Alabama

...... AL w ik ks

LR N T N B R
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Francis Patrick loftin . ........... Phenix City, Alabama
Laura Katherine Loveless ..., , .. Montgemery, Alabama
lohn Frederick dyle, Il .............. Mobile, Alabama
Wallace Davis Malone, Ill . .. ... Birmingham, Alabama
Stuart Michael Maples ., .. ..... Hunjtsville, Alabama
Julie Ann Marks . ... ......... . Birmingham, Alabama
Michael Dennis Mastin. . .......... A¢niston, Alabara
Walter Franklin McArdle . ., .., ..., Daphne, Alabama
Charles Alexander McCallum, 111, Birmingham, Alabama
Brian Patrick McCarthy ,, ... .. ..., .. Mobile, Alabama
Caroline Chunn McCarthy .. ... ., ... Mobile, Alabama
Julian Rushton MeClees . ... . ... Birmingham, Alabama
Walter Joseph McCorkle, r .. . .. Montgomery, Alabama
Raymond Thaddeus McCormack . . Birmingham, Alabama
Sidney Monroe McCrackin, ..., ... .. Daphne, Alabama
Weyman Williams McCranie, Jr. ..., .. Mobile, Alabama
Marcus Edward McCrory .. ......... Opelika, Alabama
Andrew Harper McElvoy, L, ..o Birmingham, Alabama
Candis Annette McGowan . .. ... ... Stockton, Alabama
Ricky Joe McKinney . ... ........ Jluscaloosa, Alabama
Stewart Davidson McKnight, Il .. . Birmingham, Alabama
fudith Louise McMillin. ... ... ....... Mohile, Alahama
James Randall McNeill . .......... Pine tevel, Alabama
lohn Tyler McShan, IV . ............ McShan, Alabama
Coleman Foster Meador ., ... ........ Mobile, Alabama

Albert Schneider Miles . . ... ... . Tuscaloosa, Alabama
Eifie Teresa Miller ... ...,..., .. Mantgomery, Alabama
lohn Walton Miller, 1........... Birmingham, Alabama
Francis Kilpatrick Milwee . ., . ... . Blountsville, Alabama
Shelly Felton Mitchell, Jr ..., ........ Mobile, Alabama
leffery Allen Maobley ...............Delmar, Alabama
Carl Dean Monroe, L, .., .. ... Montgomery, Alabama
Yancey Albent Moore, Il . ... . ..., . Huntsville, Alabama
james Richard Morgan ., .. ... ... Birmingham, Alabama
Connie Jo Morrow-Fundin, ., . . Double Springs, Alabama
Melinda Louise Murphy . ... . ... ... Northport, Alabama
Phillip Russel Myles . ... .......... Maobile, Alabama
Lisa Janet Naas . .......v0000. .. Huntsvilie, Alabama
Narissa Gay Nelson ............8irmingham, Alabarma
Randall Wayne Nichols .. ,.,....... Mobile, Alabama
Arthur Christian Nilsen ... ... . . Homewood, Alabama
Linda Lee Nobles . oo v s Pensacola, Florida
Steven Merrill Nolen ... ........... Fayette, Alabama
Camella Greene Narman ., . . ... . Birmingham, Alabhama
William Richard North . ., ,, ., Montgomery, Alabama
Walter Mark Northcutt L. ... . ... . Homewood, Alabama
Ann Allison Korns Norton , . .. . . . Birmingham, Alabama
Gregory Norris Norton |, .., ... .. Annmiston, Alabama
Timothy Haston Nunnally ... ....... Florence, Alabama
Thomas Patrick Oldwetler |, ......... Mobile, Alabama
Willie Harold Parrish, Jr . ... ... Montgomery, Alabama
Virginia Calvert Patterson ., ..., . Birmingham, Alabama
Robert Norris Payne .. ..... ... Huntsville, Alabama
Steven Campbell Pearson , ... ... Birmingham, Alabama
Adam Kennedy Peck .,.........Birmingham, Alabama
Laura Howard Peck ... .. .. ... . Birmingham, Alabama
John Milton Pennington . ... ... ... Andalusia, Alabama
Marvin Glean Perry, Ir . ... ...... Birmingham, Alabama
Taylor Thomas Perry, e ... ........ Gadsden, Alabama
Steven Richard Perryman ... .a ... ... Villey Alabama
Teresa Bearden Petelos . ... .. ... . Birmingham, Alabama
Charles Mark Peterson . ..... ... Birmingham, Alabama
Susan Hubbert Peterson ., .., ., ., . Birmingham, Alabama
Dinah Weatherford Petree . ... . ... . Huntsville, Alabama
Martha Fields Petrey. .. ... .. ... Birmingham, Alabama
Sidney Tingen Philips . ....... ... Mobile, Alabama

Mark Andersan Pickens ..., . ... . Birmingham, Alabama
Thomas Kevin Pogbee., .. ......... Plant City, Florida
Beverlye Nixon Pollard ... oo oL Auburn, Alabama
Patricia Joy Ponder ... ..., ... ... Maobile, Alabama
Andrew James Potts oo a e Mobile, Alabama
Charles Joseph Potts .. ..., ......... Mobile, Alabama
Frederick Allen Purchis ... .... Birmingham, Alabama
loan Elizabeth Putney ..., ... Birmingham, Alibama
Wanda Marler Rabren .. ......... Andalusia, Alabama
Richard Heywood Ramsey, IV .. ... .. Daothan, Alabama
Sandra Louise Rander .. ... .... . ... Washington, D(
George Johnson Rice, Ir. ... ... ... .. Mohile, Alabama
Morris Wade Richardson . ., . ... Gardendale, Alabama
Thomas Bovd Richardson . ... .. .. Birmingham, Alabama
Kathleen Jane Robertson . ., ...... . «uscaloasa, Alabama
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Alabama
Alabama
Alabama

Judith Barry Robinson ... ....... Birmingham,
Oby Thomas Rogers __...... v+ ». . . Mobile,
Ansley Elizabeth Rowell .. ...... Birmingham,
Thomas Drake Samiford, 'V ... ., . Birmingham, Alabama
Wesley Schuessler, Il .............Roanoke, Alabama
Sherry Ann SCOtt L. oy v vee sy Penn Bucks, England
Kevin Gene Shelley ., ... ....... Birmingham, Alabama
Laurie-Ellen Shumaker . . . .... ... Birmingham, Alabama
George Alan Simmons. .. .., ... . Birmingham, Alabama
Inger Marie Sjostrom ...........Birmingham, Alabama
Loretta Joyce Skelton .. .............Mobile, Alabama
Byron Bart Slawson . ... .......Birmingham, Alabama
Alfred Franklin Smith, Jr .. ......Birmingham, Alabama
Steven Cooper Smith . ., .o v 0s ... Decatur, Alabama
Leah Dawn Snell .,,..............Dothan, Alabama
Dale Wayne snodgrass .........Birmingham, Alabama
Domingo SO . ... oo raararnssanqAusting Texas
James Wesley Sowell. ..., .. v, Maobile, Alabama
Robin Vittingl Sparks ........... Birmingham, Alabama
Norma Stanley . ., .. ...........Birmingham, Alabama
Michael Allen Stewart, Sr . .........Cullman, Alabama
Richard James Stockham, Il .. ... Birmingham, Alabama
Jean Anne Sone . .. ... Albertville, Alabama
Garrick Lewis Stotser .. .., ,......Huntsville, Alabama
Richard Douglas Stration . . ., . ... Birmingham, Alabama
Lisa Slay Street. ... .ovv v ivuen a0 Mobile, Alabama
Phillip Hampton Street ... .......... Mobile, Alabama
Beity Allbritten Strother ..............Bcaz, Alabama
Gerald Carl Swann, Jr..........Montgomery, Alabama
Will Hill Tankersley, Jr. ........ Montgomery, Alabama
Gary Stephen Tetrick . .. ... ... Birmingham, Alabama
James Patrick Thomas, Il ... .. Pleasant Grove, Alabama
James Ray Thrash .. .o ovv e oe o Opefika, Alabama

.+ ... Birmingham, Alabama
Hoover, Alabama
Alabama

James Patrick Tillery, Jr . ...
Guy Larry Tipton . ... oo vnenen
Sid Jack Trant ............... Birmingham,
Sonja Maria Trenkler .............Daleville, Alabama
Allen Robent Trippeer, Ir ... ... .. Birmingham, Alabama
Julia Lynne Truesdell ., .........Birmingham, Alabama
Edward Davis Tumlin ........, . Birmingham, Alabama
Jahnny Mac Turner, Ir. ..., ..... Tuscaloosa, Alabama
Donald Charles Vaillancourt ... ....Nutley, New jersey
Howard Raymond Vaughan, Jr . .  Montgomery, Alabama
Charles Emil Vercelli, Ir ........ Montgomery, Alabama
Oakley Kevin Vincent ., .........Columbiana, Alabama
Cindy Stone Waid . . ... .........Tuscaloosa, Alabama
john Allen Webster . ................5%lma, Alabama
Leonard James Weil, Jr ... .. crnea s Atlanta, Georgia
Robert Machel Weinacker, 1l .. ... ... Mobile, Alabama
Gary Phillip Weinstein ... ......Birmingham, Alabama
ludson William Wells .. ........ Birmingham, Alabama
Kenneth Eugene White . ........Birmingham, Alabama
Carolyn Faye Wiggins ..., ... ....Tuscaloosa, Alabama
Deah Birdsong Williams .... ... .. Tuscaloosa, Alabama
Peter Harold Williams ... ........ Gainesville, Florida
lohn Anthony Wilmer. ..., ....... Huntsville, Alabama
Forrest Crowell Wilson, Il .. .. .. ... Mobile, Alabama
Gwen Leatherwood Windle .. ... .. .. Daphne, Alabama
Michael Paul Windom..............Mobile, Alabama
Robert Donald Word, It . ....... Birmingham, Alabama
George Robinson Worman, jr ., ... Huntsville, Alabama
Camille Searcy Wright ..............Atlama, Georgia
Louise Coker Wyman . ........Birmingham, Alabama
Jennifer Marie Young. ... ..., .. Birmingham, Alabama
William Edward Zales, it ..., ... Birmingham, Alabarma

Fall 1986 Bar Exam
Statistics of Interest

Number sitting forexam .............456
Number certified to Supreme Court. ... .275
Certificationrate ...................60%
Certification percentages:
University of Alabama .............75%
Cumberland . . ..............,....76%

Alabama nonaccredited law schools . . 26%

—IMPORTANT NOTICE—

New Removal Bond Procedures
in Northern District

Historically, the clerk of the U.S. District
Court, N.D. of Alabama, has routinely ap-
proved $500 removal bonds.

New instructions now permit routine
approval of only $1,000 removal bonds. As
in the past, motions to increase or
decrease the amount of a bond will be
considered.

The Alabama Lawyer
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Lawyers in the Family

ol - e = =
june Lee Sapp Brooks (1986); Len D. Brooks (1981); Judge Robert A, Sapp (1950); Robert A. Sapp, Jr. (1982); and John Mark Sapp
(1981) (admittee, husband, father, brother and brother)

Arian Keith Copefand (1986); Buford L. C
{1985) tadmittee, father, cousin, uncle and cousin)

10 January 1987




Matricia Franklin Emens (1986) and Steven C. Emens (1976)
{admittee and husband}

fa)
D
III.‘

Betty Strather (1986); Janie Baker Johnston (1985); and John
Baker (1967) (admittee, cousin and cousin)

Robin Vitting! Sparks (1986) and Daniel [, Sparks (spring f|
1986) (admittee and husband)

Harold A. Bowron, i (1986); Harold A. Bowron, Jr. (1955); F. Patrick Loftin (1986) and Sam E. loftin (1976) (admittee and 4
and Ed Bowron (1985) (admittee, father and brother) brother)
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firian B McCarthy (1986) and Caroline Chunn McCarthy
{1986) (husband and wife admittees)

Ginger Dickerson Cockrell (1986) and Bobby H. Cockrell, Jr.
fspring 1986) (admittee and husband)

Patricia Shaud Francis (1986) and . Thomas Francis (1984)
{admittee and husband)

John €. Gullahorn (1986) and William C. Gullahorn, Ir. (1957)
fadmittee and father}

William Marsh Acker, 11 (1986) and Judge Willlam M. Acker,
Je. (1952) (admittee and father)

lanuary 1987




Kathryn McC, Harwood (1986); Robert B, Harwood, Jr, (1963); ; and Judge Robert B. Harwood (1926) (admittee, husband and
father-in-law)

The Alabama Lawyer
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Sidney T, Philips (1986) and Abe Philips {1959) (admittee and
father)

—

Williatn 5. Brewbaker, Il (1986) and William 5. Brewbaker,
. (1970) (admittee ane father)

46

Richard H, Ramsey, iV (1986) and Richard H. Ramsey, il
{1957) {admittee and father)

Fred G, Collins (1950) and Linda L. Colfins (1986) (father and
admittes)

e

Curti M, Johnson (1986) and John W Johnson (1947) tadimii-
tee and father)

January 1987



Kenneth Ingram, fr. (1986) and Judge Kenneth ingram (1963} David A. Llee (1986) and Marcus W Lee (1977) (admittee and
{admittee and father) brother)

A;)gn’t Ie,t. your IntrOdllCC

abama Lawyers <

get worn, ton’: or YOllr Chents
thrown away. to a .
Order a binder Va_luable SerV]_CC,

(or two!)
N Refer them to Business Valuation Services for expert deter-
at 56'50 eaCh frﬂm' minaton of fair market value of businesses, and financial
analysis and consultation in cases of:
[J Estate planning [J Bankruptcy
The Alabama Lawyer [J Estate settlement proceedings
D Marital dissolutions [J Mergers or acquisitions
P.O. Box 4156 r:talmnons [0 Buy-sell agreements
D Employee stock [J Dissident stockholder
MOI’IthITIEfY, AL 36101 ownemlup plans suits
or call Contact Dr. John H. Davis, 111
4 Office Park Circle ® Suite 304 * Birmingham, Alabama 35223
(205) 269-1515 P.O. Box 7633 A * Birmingham, Alabama 35253
(205) 870-1026
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Young Lawyers’

n October 21, 1986, 275

new attorneys were admitted
to practice in Alabama in ceremonies
held in Montgomery. Il you were one
of that number, you automatically be-
came a member of the Young Law-
yers' Section of the Alabama State
Bar, comprising over 50 percent of
the total state bar membership. In
Alabama, YLS membership is free to
attorneys nol aver the age of 36 or
who have not been members of the
state bar for more than three years,
For the new inductees, now is the best
time to show interest in your new pro-
fession by becoming an active YLS
member,

The YLS, through its various officers
and committees, performs service to
the bar, both “young” and “senior,"
and the general public. Presently,
there are 22 working committees, all
needing volunteers, These commit-
tees change from time to time as is-
sues arise affecting our profession and
those we represent, With a veritable
spectrum of activities performed by
the YLS, assuredly there are several
opportunities offered far many re-
warding experiences, To receive a list
of committees and the respective
chairmen, please call me at 349.
1727, Alabama’s YLS has seen signifi-
canl progress in recent years, but to
further respond to the challenges
faced by new attorneys and the pub-
lic, we must meet the mandate for
continued interest and involvement
by that segment of the bar which now
has grown to become the bar's major-

ity.

Section

In addition to the state YLS, our el
fectiveness only can be consequential
on the national level if we increase
our American Bar Association Young
Lawyers' Division membership, Un-
like the state organization, to become
an ABA YLD member, one must com-
plete the membership form available
from the American Bar Association,
Young Lawyers’ Division, 750 North
Lake Shore Drive, Chicago, IL 60611,
The ABA YLD determines the number
of voting delegates based on the num-
ber of YLD members within a given
state, Membership is free and based
on the same eligibility requirements
as the state YLS, Alabama’s vote with-
in the ABA YLD is determined, then,
by the simple effort needed to join the
YLD,

Highlights of recent YLS events

Bar Admissions Ceremony Chair-
man Laura Crum of Hill, Hill, Carter,
Franco, Cole & Black in Montgomery
is congratulated along with the new
inductees for a very successful cere-
mony, The mation for admission of
the new attorneys was made by Mr.
Douglas Arant, one of the state’s mosl
revered lawyers, who has practiced
for more than 50 years, Al the lunch-
eon, 650 guests heard remarks from
the Honorable Inge johnson, a Den-
mark native, who was the first female
circuit judge in Alabama,

Al the ABA YLD Fall Affiliate Out-
reach Project, National Public Service
Caonference in Montreal, the Alabama
YLS was represented by Percy Bad-
ham of Maynard, Cooper, Frierson &

Claire A. Black
YLS President

Gayle, Birmingham; Claire Black of
Crownover & Black, Tuscaloosa; Rick
Kuykendall of Cooper, Mitch & Craw-
ford, Birmingham; Charles Mixon of
Johnstone, Adams, Howard, Balley &
Cordon, Mobile; Keith Norman of
Balch & Bingham, Montgomery; and
past YLS President, Edmon McKinley,
Thomasville. The project offered 20
workshops and six panel discussions,
in addition to two leadership work-
shops, Many pamphlets and other
written materials are disseminated at
project meetings for use by local and
state affiliates. In addition, there was
an opportunity for southeastern states
10 discuss common goals and issues,

In November, the Birmingham Bar
Association’s YLS sponsored a district
court seminar, in addition to rules and
policies, topics included trial of an
automobile accident case, common
causes of action and post-judgemen
collection practices. In the past, this
semninar has been attended by a rec-
ord number of Birmingham attorneys,

The Legal Services to the Elderly
Committee, headed by Rebecca
Shows of Huie, Fernambucg & Ste-
wart, Birmingham, has been working
hand-in-hand with its senior bar com-
mittee counterpart. A resource man-
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ual is being prepared, and members of
the committee will be disseminating
pamphlets to senior citizens centers, etc.,
throughout Alabama to notily the elder-
Iy of legal offices in their community pro-
viding assistance,

Upcoming YLS activities

Ihe YLS committees are combining ef-
forts for the celebration of the Constitu-
tion bicentennial, Chairman of the Con-
stitution Bicentennial Committee Lynn
McCain of Simmons, Ford & Brunson,
Gadsden, and Keith Norman of Balch &
Bingham, Montgomery, chairman of the
Youth Judictal Program Committee, are
working together 1o incorporate the Con-
stitution bicentennial celebration with
the Youth Judicial Program,

The Youth Judicial Program, which
has receivisd the first place Award of

Achievement from the ABA YLD, imvolves
several hundred high school students
in local mock trial competitions, with
finals held in Montgomery. This year the
program will include participants, their
tamilies and the general public in
the local YLS Constitution Bicentennial
Project: the production of play entitled,
“There's Trouble Right Here in River City)”
The play, including an all-lawyer cast,
concerns the theme of freedom of speech
in public schools and takes place in
a parent/school council meeting sel-
ling.

Target cities for the mock trials and play
productions include Birmingham, Mo-
bile, Huntsville, Monlgomery, Tusca-
loosa, Dothan/Enterprise, the Quad Cht-
les, Gadsden/Anniston and  Auburn/
Opelika. YIS Publications Committee
Chairman Terry McElheny of Dominick,
Fletcher, Yeilding, Wood & Lloyd, Bir-

L

mingham, and Public Relations Com-
mittee Chairman Jim Sasser of Wood and
Tarnell, Montgomery, are drafting stan-
dardized publicity materials for use by
each city representative, and Keith Nor-
man is coordinating with Senior Bar Con-
stitution Bicentennial Committee mem-
ber Thelma Braswell of the Administra-
tive Office of Courts, Montgomery, to
prepare a mail-out on the program to be
sent to all social studies teachers in
Alabama,

Pat Harris of Marris & Harris, Mont-
gomery, who chairs the Child Advocacy
Committee, has undertaken 10 coordi-
nale the YLS with the Monlgomery
County Young Lawyers to hold a Child
Advocacy Seminar, dealing with repre-
sentation of minors, juvenile and guard-
ian ad litem cases and child custedy. The
seminar will be a ane«day event held in
Montgomery ]

Back row, standing, left to right; Keith Norman, Edmon McKinley (past YLS president), Margie McKinley, Charlie Mixon  Front
row, seated, left to right: Claire Black, Rick Kuykendall, Nancy Kuykendall, Percy Badham, Patty Badham, Christy Mixon
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Consultant’s Corner

The lollowing is a review of and com-
mentary on an office automation issue
of current importance to the legal com-
munity, prepared by the office auto-
ration consultant to the state bar, Paul
Bornstein, whose views are his own, and
not necessarily those of the state bar,

Litigation Support

Litigation support is a topic like moral-
ity; everyone talks about it, but few
bather to define just what 1t is. This im-
precision has led more than a few ven-
dors to offer litigation suppert “pro-
grams” promising a lot for very little,
while delivering (vou guessed it) very lit-
tle for very little, It is a hit like the ne'er-
do-well college student questioned by his
parent about his grades . . . "Somewhere
between 0 and 100" he says. Similarly,
litigation support can be deflined as
somewhere between “having someone
carry my briefcase to the courthouse”
and knowing “what question that lowlife
opposing counsel is going 10 pose nex!
to my witness"”

Litigation support is generally agreed
to cover a number of areas of pre-trial
preparation, particularly the indexing of
documents prepared both in-house and
obtained through discovery. Indexing a
large number of dacuments is not an ar-
cane task (albeit a tedious one); the ex.
perienced litigator does it habitually. His
index can vary from stimple docket-like
listings of single-line entries to a large
deck of 5" x B” cards, each representing
one document, The point is not whether
to utilize litigation support (you must
have some sort of document control sys-
tem 1o be effective), but whether to auto-
mate such a process. The answer, unfor-
tunately, is not ore guaranteed 1o please,

First, computerlzed litigation support
programs are of two basic types: full text
search and abstract search, Full text, as
the name implies, involves the (key word)
scanning of entire documents using fext
processing technigues, it clearly requines
that in-house documents be available on
a mass slorage device atached to the text
processing system. Not so obwvious, (and
certainly not emphasized by vendors) is
the problem of material not created on
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your system. This material can only be
entered into the system by mekeying or
optically scanning it. Rekeying can be
prohibitive in terms of time and labor
cosl. Optical scanning has limitations in
terms of type forts it can read and printer
control characters it can recognize. On
balance, full texi document search has
limited applicability at present, until
such time as mass slorage becomaes
significantly less expensive and optical
scanning maore efficient.

Abstract search involves the scanning
of record-like abstracts of documents us-
ing data processing techniques. An ab-
stract worksheet looks much like a 5% x 8"

Barnsiein

card you might prepare manually, con-
taining date, document type, source, cril-
icality, author, whether entered into evi-
dence and a list of key words, Abstracts
are much simpler to enter into a com-
puter than full text. Conversely, they re-
quire timesintensive review by an exper-
ienced persan before the abstract can be
entered; L.e How critical is it What key
words should be incexedt?
Computerized products, like tech-
niques, come in two forms: micro-com-
puter based and mini- (or maxi-) com-
puter based. The micro-based products
are the most widely used, and usually are
adequate for an abstract type of index-

ing. Almost any PC with a 10 or 20 Meg-
abwter hard disk can be uti)ized. The soft-
ware products are in the under-$2,000
range. The mini- and maxi-based prod-
ucts cost a greal deal more {(upwards of
$20,000), but also allow for full text
search and the distribution of access to
the product among all stations connected
1o the main computer.

Which technique (and product} is right
for you? Let's take some examples:

I litigation comprises only a small

part of your practice, then you should
probably not get invested at all. Like
many other technologies, il you do
not use the product regularly, you
probably will never get very comfort-
able with i,
—If you have a substartial litigation
practice, one that has a high docu-
ment content, then you would be well
advised 10 consider one of the micro-
based products, using an abslract
based program. Experiment with it,
much as you would experiment with
a micro-compuler, belore deciding
whether to buy any more of them or
1o inviest in a mini-computer,

~II you already are using a micro-
hased program, require more capabil-
ity and already have a mini computer
system in-house for other purposes,
then you might explore mini-based
solutions rather than indiscriminate-
ly adding micros,

Finally, if you occasionally get in-
volved with a matter requiring a mini-
or maxi-computer basexd  program,
there are several existing outside re-
sources available for such situations,
Maost major legal specific vendors
(1BM, Barrister, Informatics, eic.) have
service bureaus available lor both cus-
tomers and non-customers, The ser-
vice can vary from installing one {or
more} of thelr terminals in your offices
o providing abstract encoders, as
well, Naturally, these services carry a
price tag, but it might be a better
choice for youland your client) than
investing heavily in something you
may not really need. Auburn Univer-
sity, for example, has offered time-
shared access to s STAIRS program.,
STAIRS is a high level, sophisticated
litigation support program that IBM
had written for its own use in defend-
ing the antitrust case brought against
it by the justice Department in 1974,
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Re ueSt SCHEDULE OF FEES,
TERMS AND CONDITIONS

Avg. cost/

o L] Firm Size®  Duration** Fee lawyer

F 1 1 day § 50000  §50000
or Consulting Servi
45 3 days $1,50000  $333.00

G-7 4 days  $200000 330700

#10 Gdays  $2.50000 327700

] L]
Ottice Automation
*Number of lawyers only (excluding of counsef)

**Duration refers o the planned on-premise time
and daes not include time spent by the consultant

]
I his evwn office while preparing documentation
0 n S u I n g rog ra m and recommendations.,
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Firm name
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Offices in other cities
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Litigation e Maritime ———— Corporate

Real Estate === Collections e Estate Planning
Labor — Tax e —— Banking

Number of matters presently open
How often do you hill?
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Word processing equipment (if any)

Data processing equipment (if any)
Dictation equipment (if any)
Copy equipment (if any)
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PROGRAM
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assistant, Alabama State Bar, PO. Box 671, Mantgomery, Alabama 36101,
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Recent Decisions of the
Alabama Court of Criminal
Appeals

Improper cross-examination of
character witnesses

Hooper V, State, 3 Div. 473 (Oc-
tober 28, 1986)—Hooper was found
guilty of two counts of rape. On ap-
peal, he argued that the trial court
erred by permitting the state to cross-
examine defense character witnesses
ahout particular acts attributed to the
defendant, At trial, the defense coun-
sel presented the testimony of 32 char-
acler witnesses who testified to the
defendant’s good reputation in the
community. During the state's cross-
examination of 1en of these wilnesses,
the prosecutor asked the following
question:

“Would it change your opinion of

M. Hooper's reputation If you knew

that he was making his daughter, a

chilel, watch parnographic films and

then having sexual Intercourse with
hert”
The defense strenuously abjected fol-
lowing each of these questions, but
the objections were overruled,

The general rule is that the char-
acter, whether good ar bad, can be
proved only by general reputation,
and evidence of particular acts or

conduct is inadmissible both on direct
and cross-examination, although a
slightly greater latitude 15 allowed on
cross-examination, It is not permissi-
ble for the inquiry to extend to par-
ticular facts or to isolated facts, Lowery
v. State, 51 Ala.App. 387, 286 So.2d
62, b6, cert, denied, 291 Ala, 787, 286
So.2d 67 (1973) Therefore, on the
cross-examination of the defense char-
acter witpess, it Is permissible to ask
the witness if he had not heard it re-
ported in the community that the de-
fendant had committed certain unwor-
thy acts, naming them, but even this
is not allowed for the purpose of af-
fecting the character of the defendant,
but is evidence affecting the credibil-
ity of the witness testifying to good
character, The form of the question to
be asked to such a witness should be
“Have you heard , .. i” Wedgeworth
v. State, 450 So.2d 195, 196 (Ala.Cr.
App. 1984)

In reversing the trial court, Judge
MeMillan observed that the witness-
s were nol interrogated as to whether
they had “heard reports, rumors ar
statements derogatory of the accused”
which is the language of the particular
crass-examination considered proper
in Gamble, McElroy's Alabama Fvi-
dence (3rd ed. 1977). The questions

Recent

ecisions

by John M. Milling, Jr.,
and David B. Byrne, Jr.

were hypothesized not upen reports,
rumors or statements by others, but
upon the assumed actual existence of
such disreputable conduct,

Proof of uninterrupted chain of
custody still essential

fohnson ¥ State, 4 Div. 670 (Oc-
tober 28, 1986)—]ohnson wis convicl-
ed of violating the Controlled Sub-
stances Act. On appeal, he alleged
that the state failed to prove an unin-
terrupted chain of costody, Judge
Taylor's opinion underscores the
impartance of “chain of custody”
evidence o the state and defendant.

in Johnson, one of the officers who
had heen a police officer for 19 years
testified that the substance looked like
marijuana. There also was an attempl
lo get Into evidence the report from
the state toxicology laboratory to
prove whal was In the brown paper
grocery bag. While the director of the
lab was listed as a state’s witness,
neither he nor anyone else appeared
to testify that the contents were ex-
amined and found te be marijuana
nor that the bag displayed in court
held the same substance as that ex-
amined. No one was presenl Lo prove
the report, Over defense abjection,
the trial court admitted the evidence,
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On review, the Alabama Court of Crim-
inal Appeals found that the proof that the
substance was marijuana consisted of
three things: it looked like marijuana to
Officer Hutcheson, it smelled like mari-
juana to the informant and the seller and
buyer acted as if it were marijuana, There
was no foundation laid for receipt of the
laboratory report of the alleged mari-
juana into evidence, [t was merely hear-
say. As an exhibit, the report went with
the jury to the jury rocom and established
a key element of the state’s case—that the
paper bag contained marijuana. There-
fore, an essential element for proof of a
violation of §20-2-70, Code of Alabama
(1975) was lacking.

The appellate court critically noted
there was a failure to prove that the con-
tainer, the large brown paper sack, and
its contents that were delivered to the
crime lab in Enterprise were the same as
the sack and contents appeaning in court,
There was a complete break in the chain
of custody. Proof of an uninterrupted
chain of custody is essential.

Marijuana possession . . .

proof of the knowledge element

McCray v, State, 1 Div. 149 (October
14, 1986)—McCray was found guilty of
possession of marijuana for personal use,
On appeal, she maintained that the state
failed to prove a prima facie case,

The record indicated the defendant
resided at #7205 Saraland Apartments,
The apartment and bills were listed in her
name, women's clothing was found in the
bedroom and the defendant was seen
and identified at her apariment. However,
the evidence did not indicate that the
detfendant knew of the presence of the
marijuana in her apartment. Two small
hags were found and both of them were
in the kitchen area of the apartment.
There was no evidence indicating how
long they had been there nor that defend-
ant knew of their existence, In fact, the
uncontradicted testimony indicated that
the defendant had last been seen at her
apartment three days prior to the search.
Such a showing, withoul more, is not suf-
ficient to support a conviction afl can-
structive possession,

Judge McMillan, speaking lor a unan-
imous court, reversed and remanded for
new trial, The opinion gives an excellent
survey of the cases regarding proof of the

The Alabama Lawyer

knowledge element required in drug
Cases,

"A prima lacie case o possession ol a pro-
hibited drug or substance must show con
structive possession by the accused of a con-
trof kel substance plus knowledge on his part
of the presence of the aarcatic.  Yarbrough
v. State, 405 So.2d 721 {AlaCrApp. 1981);
Roberts v. State, 349 50.2d 89 (AlaCrApp.
1977} . . . Construclive possessian of a nar-
cotle required prool beyond a reasonable
doubt that the Defendant had knowledge of
the drug’s presence, Temple v. State, 366
So.2d 240 (AlaCrApp. 1978);, which may be
established by the surrounding facts and cir
cumslances”

The law in Alabama is clear thal where
a person is in passession, but not exclu-
sive possession, of premises, i may not
be inferred that she knew of the presence
of any controlled substance found there
unless there are other circumstances
tending 1o buttress the inference, In this
case, there is nothing aside from the fact
that the marijuana was found in her
kitchen 10 show that the defendant was
aware of the marijuana in her apardment.

Recent Decisions of the
Supreme Court of Alabama—
Civil

Civil procedure . .,

Rule 50(c)(1) requires trial court to

rule on motion for JNOV and the

motion for a new trial

Ex parte: Handley (In Re: Handley v.
City of Birmingham, 21 ABR 2672 (July
18, 1986)—Handley sued the City of Bir-
mingham and obtained a jury verdict in
her favor, and a judgment was entered in
accordance with the verdict. The city
filed motions for |MCV and alternative-
ly for a new trial. The trial count granted
the INOV, but failed 1o rule on the mo-
tion for a new trial, Handley appealed,
and the supreme coun reversed the trial
court’s grant of the JNOV and remand-
ed, Upon remand, the trial court granted
the city a new trial, and Handley filed
this appeal alleging that the trial coun
was without authority to order a now
trial. The supreme court agreed.

The courd stated that Rule 50{c)(1),
A.RCiv.P, provides that if a motion for
JNOV is granted, the court also shall rule
on the motion lor a new trial, i any, by
determining whether it should be grant-
ed if judgment is thereafter vacated or re-
versed, The court noted that the rule is

mandatory, and the trial court erred in
nol tuling on the new trial motion. Con-
sequently, the trial court had no discre-
fion to grant a new trial upon remand
after the supreme court’s reversal of the
arder granting JNOV,

Therefore, if a trial cournt grants a INOV
and does not also rule on the motion for
a new trial, the movant also must appeal
from the failure of the trial courl to con-
ditionally rule on the new trial motion
or waive the ngh! to a new trial should
the appellate coun reverse the grant of
the INOV.

Executors and administrators . . .

a section 267A-1 ward must have

court approval to make a valid will

Barnes v. Willis, as Executrix of the
fstate of Malcolm }. Carter, Deceased,

_ABR ). In 1980, Carter
made a will leaving the bulk of his estate
to his heirs. In 1981, the probate court
determined that Canter was incapable of
managing his affairs and property, in part
due to senility, and the court appointed
a curator of his estate under Section
26-7A:, Ala, Code 1975, In 1982, Carter
executed a second will rvoking the first
and left the bulk of his estate to Barnes,
his niece. The circuil court invalidated
the second will because the niece did
nat obtain a courn order to allow Carter,
a ward of the cour, to make and execute
a will,

In a case of first impression in Ala-
bama, the supreme court was asked
whether a ward for whom a curator has
been appointed under Section 2674,
supra, is legally capable of making a will
without prior notice, hearing and approv-
al by the court. The court answeered no
and noted that a ward of the court under
Section 26-7A-, et seq., supra, is some-
one unable to manage his or her own
property for either physical or mental
reasons and whose property, therefore,
requires management by a court-appoint-
ed curator, Moreover, the statule express-
ly pravides that the ward shall be wholly
incapable of making ary contract “or any
instrument in writing” except after leave
al the coud,

The court stated that the phrase “any
instrument in writing” clearly includes a
will. The coun added the “sound mind”
test still remains the standard for deter-
mining testamentory capacity, and its
holding merely requires a Section
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26-7A-7, supra, bearing. Therefore, it is
possible one may require a curator and
still possess mental capacity to make a
will,

Jurisdiction . . .
Section 12-11-33 in rem statute is
subject also to the “minimum con-
tacts” requirement to confer state
court jurisdiction

Bearden v, Byerly, as Executor of the
Estate of W, Charles McMinn, Ill, etc., 20
ABR 2822 (July 25, 1986)—McMinn, a
Pennsylvania resident now deceased,
owned and possessed an automobile in
Pennsylvania. Bearden, while in Penn-
sylvania, acquited possession of the
automobile and returned to Alabama
where she resided. McMinn subsequent-
ly died in Pennsylvania and his estate
demanded that Bearden surrender the
automobile, Bearden refused and filed
this declaratory judgment action againsl
MeMinn's estate seeking to establish the
respective parties’ ownership rights o the
automobile,

The estate filed a Rule 12(b)2),
A.RCiv.P., motion asserting that the trial
court lacked jurisdiction of the estate
because of insufficient “minimum con-
tacts” with the State of Alabama, Bear-
den, however, maintained that Section
12-11-33, ‘Ala. Code 1975, grants in rem
jurisdiction rather than in personam
jurisdiction and therefore {s not subject
to the “minimum contacts” requirement
of International Shoe Co, v, Washington,
326 LS. 310 (1945),

In a case of first impression in Ala-
bama, the supreme count agreed with the
estate and held that since Shaffer v
Heitner, 433 US. 186 (1977), the state
court may exercise jurisdiction over a
non-resident only so long as there exists
“minimum contacts” between the de-
fendant and the forum, and it is immate-
rial whether the jurisdiction is in rem or
in personam, Although not expressly
stated, Section 12-11-33, supra, does re-
quire “minimum contacts” for Alabama
to acquire jurisdiction over a non-resi-
dent defendant. The state does not gain
jurisdiction over a non-resident defend-
anl simply because a plaintiff brings
property allegedly belonging 1o a defend-
ant into this state and then brings suit to
resolve its ownership.

Medical malpractice.. ..

municipal hospitals no longer

immune from tort actions

Chandler, etc. v. Hospital Authority of
the City of Huntsville, 21 ABR 172 (Sep-
tember 5, 1986)—The City of Huntsville
Hospital refused to admit and treat the
plaintiff's 15-day-old baby, and the baby
subsequently died of spinal meningitis,
The plaintiff filed this wrongful death ac-
tion against the municipal hospital claim-
ing the hospital breached implied and
express contracts to treat, The trial cournt
granted the hospital's motion for sum-
mary judgment on the grounds that
Alabama law does not recognize a
wrongful death aclion ex contracty, and
Section 22-21-130, et seq. Ala. Code
1975, which authorizes municipal
authorities to establish municipal

will

13.

Please Note:
the next board of bar
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haspitals, affords those hospitals immun-
ity from ex delicto actions, The plaintiff
asked the court to overrule Geohagan v,
General Motors Corporation, 279 So.2d
436 (Ala. 1973), and also to find the
enabling legislation unconstitutional as
a violation of equal protection,

The Supreme Court refused to overrule
Geohagan and affirmed that Alabama
does not recagnize a wrongful death ac-
tion ex contractu, However, the court did
hold that Section 22-21-137(2), supra, is
unconstitutional, using the “rational
basis” standard of review and conclud-
ing that there was no rational basis for
this statutory discrimination wherelwy
municipal hospitals are granted immuni-
ty from tort actions. The court reasoned
that patients tortiously injured in coun-
ty and public hospitals have a remedy
and was unable to discern why patients
tortiously injured in @ municipal hospital
shiould not have the same remedy,

Torts . . . libel

court refuses to adopt Restatement

(Second) Torts, Section 611

WKRC-TV, Inc. v Wiley, 21 ABR 288
(September 12, 1983)—Wiley, a member
of the Mobile County Commission, filed
a libel suit against WKRGTY charging
that WKRG libeled him in a televised
report of a commission meeting in which
persons accused Wiley of improper use
ol his office. WKRG made a motion for
summary jucgment cantending that the
broadcast was privileged because it was
an accurate I'('f'p()” []f an occurrence At a
public meeting pertaining to a matter of
public concern and urged the supreme
courl to adopt Restatement of Torts (Se-
cond), §611 (1977), as the law of this state.
The Restatement section protects the
publisher of defamatory material even
wher the publisher knows that the pub-
lished statement is false.

The coun declined to adopt Section
611, supra, and stated that Section
13A-11-161, Ala. Code 1975, appears 1o
correspond most closely to the Restate-
ment rule, and that the privilege recog-
nized in that statute is much more limil-
ed. The court noted that the Restatement
rule would cloak the publication with a
privilege even if the publisher knows the
statement is false, as long as the report
pertains to a matter of public concern
and is a fair and accurate rendition of
whal transpires at the public meeting.

lanuary 1987




Since Wiley was a “public officlal” he
might recover if he could prove Sullivan
malice, that WKRG broadcast the allega-
tions with knowledge of their falsity or
with reckless disregard of their truth or
falsity.

Voir dire .. ..

Alabama Power Company v. Bon-

per overruled in part and dissent-

ing opinion adopted

Cooper v, Bishop Freeman Company
and Russell, 21 ABR 3151 (August 22,
1986)—Cooper filed this action under
the Alabama Extended Manufacturers Li-
ability Doctrine against one of her co-
employees and the manufacturer of a
steampressing machine for injurles sus-
tained at work. The jury returned a ver-
dict for the defendants, and an appeal
Cooper maintains that the trial court
abused its discretion by sustaining objec-
tions to the plaintiff’s proposed voir dire
guestions to the jury venire concerning
potential relationships of the wvenire
members and their families with any and
all liability insurance companies. The

defendants objected that the questions
were overly broad, and the trial court
limited the inquiry to asking i any venire
member was an agent, stockholder or of-
ficer of the liability insurance carriers in-
suring the defendants,

The supreme court affirmed the trial
court. However, in doing so, the court
noted that such inquiry was sanctioned
in Alabama Power Company v. Bonner,
459 So.2d 827 (Ala. 1984). Therefore,

Richard Wilson
& Associates

Registered
Professional
Court Reporters

17 Mildred Street
Montgomery, Alabama 36104

264-6433

upon reconsideration, the courl over-
ruled this aspect of Bonner and restricted
inquiry concerning potential insurance
relationships between the venire mem-
bers and defendants’ insurance compan-
ies. Inquiry as to potential insurance rela-
tionships between any relatives of the
venire and any other liabllity insurance
carriers no longer is proper.

Recent Decisions of the
Supreme Court of Alabama—
Criminal

Satterwhite revisited . . .
admission of search warrant not
harmless error
McCrary v. State, 21 ABR 50 (August

29, 1986)—The Supreme Counl of Ala-

bama granted certiorar! 1o review the

decision of the Alabama Court of Crimi-
nal Appeals and determine whether the
admission into evidence of a search war-
rant was harmless error,

Defendant was convicted of trafficking
in marijuana. During the search author-
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ized by warrant, one ounce of marijuana
was found in the defendant’s home. Two-
hundred-ten pounds of marijuana were
found at another site between the de-
fendant’s residence and another resi-
dence, The defendant was charged with
the possession of the 210 pounds, as well
as the one ounce actually found in his
home,

The trial judge, over defense objection,
allowed the search warrant into evidence.
The defendant appealed, contending that
the admission of the search warrant was
reversible error, The court of criminal ap-
peals affirmed, but in its opinion ac-
knowledged that the admission of the
warrant to prove a material element of
the crime was improper.

The supreme court addressed the
threshold issue and found that the admis-
sion of the search warrant was improper
and constituted error. The closer ques-
tian became whether the error was harm-
less or reversible. The supreme courl
concluded that “the test is not whether
the illegal evidence influenced the jury,
but whether it might have unlawifully in-
fluenced the jury in the verdict returned”

in this case, the primary evidence as
to the defendant’s possession of the 210
pounds of marijuana, the trafficking
charge, was based upon the defendant’s
possession of the one ounce of mari-
juana found in his home, The supreme
court held that the improper admission
of the search warrant put before the jury
the fict that, prior to the search, a district
judge was convinced there was probable
cause to believe the defendant had mari-
juana at his residence. “Such evidence
was likely to influence the jury in its
determination of the Defendant’s guilt or
innocence, and this Court cannot know
lor certain that it did not”

Defendant’s right to truthful re-
sponse to questions posed to venire

Poole v. State, 20 ABR 3029 (August 15,
1986)-While Poole, a law enforcement
officer, was responding to an emergency
call, his vehicle collided with another
wehicle, Two persons were killed, He was
convicted of manslaughter and sen-
tenced to a term of three years’ imprison-
ment. Poole appealed to the court of

crminal appeals, which affirmed his
conviction,

On cert, Poole contended that the
court of criminal appeals erred in failing
1o find that the service on the jury by two
persans who had failed to respond truth-
fully o voir dire questions was pre-
jucicial to him. At the time of the voir
dire examinatian, the prospective jurors
were questioned whether they had “ever
had any problems ar contlicts with any
law enforcement officer?” Those ques-
tions elicited a negative response by all
the members of the vemire, including
jurors Betty Johnson and Marty Keith
Russell.

Al some point, defense counsel
learned that these two jurors had been
tvealved in prior criminal activity, or that
they had prior conflicts with the law. The
defense contended that because of the
prospective jurors’ failure 1o answer the
questions truthfully, the defendant was
unable to utilize his jury sirikes effective-
ly, and, therefore, was prejudiced and en-
titled 1o a new Irial.

The evidence reveals that juror Jehn-
son was convicted in the district court for
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the offense of sale of prohibited liguor.
Juror Russell tesitfied that he twice had
been convicted of the offense ol issuing
worthless checks,

The supreme court, in an apinion
authored by Justice Maddox, held that
the failure of the two jurors to respond
truthfully to the questions set in voir dire
examinmation constituted prejudicial error.
justice Maddox found that the court of
criminal appeals failed to follow the prin-
ciples of law setin the case of £x Parte
ledbertter, 404 So0.2d 731 (Ala. 1981). In
ledbetter, the supreme court held that
juror's failure 1o disclose an incident dur-
ing which gunshots were fired at his
home five moanths prior to trial was pre-
judicial, The court concluded that “the
questions propounded to the prospective
jurors were specific enough under the
doctrine of ledbetter to warrant a
response” Thus, a defendant In a
criminal case has a right not only to vorr
dire the prospective jurors, bul the more
significant right to receive truthiul re-
sponsas prior to exercising his peremp-
tory challenges or challenges for cause,

Limitation on amending the charge

Wallace v. City of Dothan, 21 ABR 40
{August 29, 1986)—-Wallace was convict-
ed in Houston County circuit court ol
assault and criminal mischiel, He was a
suspect in a burglary that occurred in
Orzark and was arrested in Dothan by an
investigator with the Ozark Police De-
partment, After questoning, he was
placed in the back seat of a police car
where he immediately started kicking the
right window and frame of the door,
Later, the detendant kicked one of the of-
ficers, knocking him against the dash-
hoard.

On appeal, the defendant contended
that municipal police officers from Ozark
were acling outside of thelr authority
when they arrested him in Dothan with-
oul a warrant on 4 felony charge of burg-
lary, The defendant, therefore, contend.
ed that since he was illegally arrested he
had the right to mspond reasonably 1o
unlawful custody

The Supreme Court of Alabama,
speaking through Justice Maddox, found
that the clear and undisputed evidence
was that city police officers from Ozark
arrested the defendant at the Dothan City
Jail on a felony charge of burglary, with-
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out a warrant. Consequently, the defend-
anl was unlawfully arrested and, there-
fore, the only question ior the Supreme
Court’s consideration was whether he
used reasonable force in attempting to
extricate himself from the unlawful arrest
The court found that the amount of torce

used by Wallace was unreasonable, How- USED LAW BOOKS
over, the court reversegd and remanded
the case on the issue of whether the tnal We Buv * Sell * Trade
court erred in permitting the prosecutor =
lo amend the information on two
oCcasions,

The City of Dothan asked the judge (o
amend the information on lwo oCca- Law Book Exchange
sions; the judge allowed Iplh amen- P.0). Box 24990
ments, The defendant cited 10 the
Supreme Court a line of cases which
held that in Alabama the indictment can-
not be amended without the consent of Fla, (800)824-4807
the defendant, £x Parte Shoults, 208 Ala, Outside Fla. (800)325-6012
598, 94 50. 777 (1922)

Wesi * Lawvers Co-op « Harrison
Vatthew Bender « Callaghan « Others

Jacksonville, FL. 32241-4990

COLUMBUS CLAIMED
THE NEW WORLD

AND THOUGHT
THAT WAS ENOUGH!

When Columbus landed, he planted a liag, made a speech,
looked around, then salled tack 1o Seain, Il he'd known gbout
e insurance, wo'd all be speaking Spanish now

Asimple claim isn't enough With title insurance from Mississippl
Valley Title, your clients are assured of clear ownership and title
protecton, Thal's why people all aver Ihe land Calumbus lost choose
Mississiopi Valley Title for their lile insurance neads

Tills insurance rom Mississippl Valloy Tile

It can make a world ol diference

Misalssippl Valley Tille Insurance Company
Homa Office, Jookson, MS 392058

WOy pre) Ay o |8 s Ol vy vl Rkt
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Justice Maddox paints his readers o
Rule 15.5(a), Alabama Temporary Rules
of Criminal Procedures, which provides:

“la) Amendment of Charge. A
charge may be amended by order of
the court with the consent of the de-
fendant in all cases except to change
the offense or to charge new offenses
not included in the original indict-
ment.”

In this case, the trial court allowed the
prosecutor to amend the information
Iwice: once, to change the offense and
again to change the date the offense was
committed. The court allowed the
amendments over the defendant’s objec-
tion. In doing so, the trial court erred and
the court of criminal appeals erred in af-
firming the trial court's judgment,

Accomplice testimony and the doc-
trine of curative admissibility

Kennard v, State, 21 ABR 208 (Septem-
ber 5, 1986)—Kennard and Davis were
arrested at the home of Davis’ girliriend
shortly after a robbery was committed at
the Highlands Bakery, Certain incriminat-
ing evidence was found at the residence,
and Kennard and Davis were charged
with the robbery, After his arrest, Davis
gave the authotities a staterment in which
he admitted that he and Kennard robbed
the bakery, Kennard was tried and con-
victed of first degree robbery,

Al Kennard's Irial, his attorney cross-
examined one of the arresting officers
about the admissions made to him by
Davis. The defendant’s lawyer's gues-
tions, however, did nat elicit any answer
which incriminated Kennard, On res
direct examination of the police officer,
the prosecutor responded to the cross-
examination by defense counsel by ask-
ing the officer what Davis had told him
about his and Kennard's involvement tn
the crime,

Over objection, the witness was per-
mitted to state;

A, "W asked Wendell Davis about the

robbery, And he told us that he and

Alvin Kennard committed the robbery,

And he loaned Alvin Kennard his knife

and his ski mask, That they stood on

the corner—correction, on the alley by
the bakery until a car lelt and went in-
side the bakery. And Alvin Kennard car-
ried one of the ladies working in there

to the back of the store ., .,

The court of ctiminal appeals reversed
Kennard’s convictions, holding that the
statement of Davis, elicited through the
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testimony of the officers, viclated Ken-
nard’s Sixth Amendment right to confront
and cross-examine Davis as recognlzed
in Douglas v. Alabama, 180 U.S. 415
(1965). The intermediate appellate courl
further held that the dactrine of “curative
admissibility” did not allow the admis-
sion of the objectionable testimany. The
Supreme Court of Alabama reversed,
The state conceded that ordinarily il
cannot use the confession of an accom-
plice as evidence against the defendant
where the accomplice is not available for
cross-examination, See Douglas v
Alabama, supra. However, the supreme
court held that the ordinarily objection-
able re-direct testimony brought out by
the state through the police ofiicer fell
within the parameter of the curative ad-

missibility rule. Justice Adams observed
that, “First, the testimony brought out by
Kennard's counsel during cross-examina-
tion was hearsay not coming within any
exception ta the hearsay rule, and there-
fore, not admissible” Second, the cross.
examination of the witness was to spme
extent prejudicial to the state and sup-
parted the accused’s defense of alibi,
Third, Justice Adams concluded, “The
rebuttal testimony of the State was not ex-
cassive” Accordingly, under the doctrine
of curative admissibility, if on cross-
examination of a witness the party brings
out a part of a transaction or conversa-
tion, the other party (herein the State)
may inquire fully into the transaction or
bring oul the whole canversation on re-
examination, o
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Memorials

BOBBY JOE FAULK

Bobhy Joe Faulk, a Phenix City at-
torney, died August 27, 1986, in Phenix
City, He was a native of Huntsville, Ala-
bhama, and a graduate of Auslin Peay
College,

Following graduation, he was em-
ployed by Thiekol Chemical Corporation
in Brunswick, Georgia; later, Faulk joined
Boeing Aircraft Company as the young
est supervisor in the history of the com-
pany (at that time),

Faulk left Boetng 10 attend law school
at the University of Alabama and re-
ceived his degree in 1971, From 197172,
he served as assistant district attorney of
the 26th judicial circuit, In 1973, he
opened his own practice,

Faulk served on the Alabama State Bar
Board of Commissioners from 1980-83
and the Executive Commiltee of the bar
commissioners; was a member of the
Alabama Trial Lawyers' Association and
on its board of directors; was a member
of the Amerncan Bar Association and a
founding member of the East Alabama
Trial Lawyers” Association; was a member
of American Field Services: and servod
as chairman of the American Cancer So-
clety's Heart Fund in 1986. Also, Faulk

The Alabama lawyer

was a member of the Judicial/jaill Com-
plex Committee, which was responsible
for the current renovation of the Russell
County Courthouse.

He had served as chief warden and a
member of the building committee of 5t
Thomas Episcopal Church,

Faulk was married to the former Karen
Hirsch, and they have one daughter,
Leslye, a student at the University of
Alabama.

JAMES THEGDORE JACKSON

I. Theodore Jackson died irm a Dothan
hospital July 30, 1986,

He graduated from Headland High
School at 14 and attended Samford Lini-
versity where he was president of the stu-
dent body; he went on to graduate from
the University of Alabama Law School
where, again, he served as president of
the student body.

For the next two years he taught school
until he turned 21 and could legally be-
come a member of the Alabama Bar and
practice law. Jackson practiced law in
Dathan from 1933 until his retirement in
1976, excluding the time he served as the
first district court judge of Houston
Caunty.

Judite Jackson was a deacon and Sun-
day school teacher at the First Baptist
Church of Dothan. He was a life trustee
ol Samford University and a Kiwanian,
serving as lieutenant governor and gover-
nor of the Alabama district,

Jackson was married to the former Lon-
nell Smith, who predeceased him, and
has three sons, Ted Jackson of Montgom-
ery and Edward Jackson of Dothan, both
Alabama attorneys, and Smith Jackson ol
51, Louis, Missouri,

For those who knew him, he was per-
ceived as a man who went about his
church, civic and professional duties in
a quiet, yet effective, manner. Judge
Jackson was a husband, father, lawyer,
judge and gentleman, whaose standing in
the Dothan Bar cannot be replaced.

RALPH HUNTER FORD

Ralph M. Ford, a member of the
Madison Caounty Bar, died October 16,
1986, in Huntsville at the age of 70.

He attended public school in Hunts-
ville, graduating from Huntsville High
School: he attended the University of
Alabama in Tuscaloosa, receiving his B.S.
degree from the Universily in 1939 and
a LL.B. in 1941. While at the University,
he was a member of Omicron Delta Kap-
pa honorary fraternity, the ‘A" Club and
Pi Kappa Alpha social fraternity,

During World War 1l Ford served in the
United States Navy in the Pacific theater,
being discharged as a lieutenant com-
mander. He began the practice of law
with his father's firm, Grilfin and Ford,
which later became Ford, Caldwell, Ford
& Payne; he was its senior member at the
time of his death,

During his career, he was a member
of the Advisory Commiltee on Appellate
Rules Practice for the Supreme Court of
Alabama from 1971 until the present; a
former president of the Huntsville-Madi-
son County Bar Assaciation; a member
of the American Bar Association, Ala-
bama State Bar, International Association
of Insurance Counsel, Alabama Defense
Lawyers Association, Federation of [n-
surance Counsel, American College of
Trial Lawyers and International Academy
of Trial Lawyers; past president of the
Rotary Club; president of the Huntsville-
Madison County Mental Health Board
from 1969-1975; past president of the
Huntsville-Madison County Chamber of
Commerce; member of the Alabama
Council of School Board Attorneys; at-
torney for Huntsville Hospital, the Madi-
son County Board of Education, First
American Federal Savings & Loan Asso-
ciation, the Von Braun Civic Center
Board and former altorney for Madison
County,

He always maintained a courteous and
gracious attitude toward friends and
adversaries alike and missed will be his
companionable nature, gracious charm
and constant good humor.
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CHARLES SANDYS WHITE-SPUNNER, IR,

Charles Sandys White-Spunner, Jr., a
member of the Mobile, Alabama and
American Bar Associations, died Septem-

He was born in Mobile, Alabama, May
21, 1928, and was educated in the public
schools of Mobile, He graduated in 1949
rem Tulane University. In 1952, he re-
ceived his LL.B. degree {rom the Univer-
sity of Alabama Law School and then
served three years on active duty with the
United States Army,

He started law practice in Moblle as
an associate of the firm of Holberg, Tul-
ly and Aldridge, and laler as a partner in
the firm of Brown and White-Spunner,

For approximately seven years, White-
Spunner served as judge, and later pre-
siding judge, of the Municipal Court of
Mobhile, In 1969, he was appointed by
President Nixon to serve as LLS. Attorney
for the Southern District of Alabama,
which he held until July 1977 Thereafter
he returned to the private practice of law,
which he left in October of 1983 to as-

torney, heading the Organized Crime
Drug Enforcement Task Lnit,

White-Spunner was active in Republi-
can political affairs, and served as a
delegate to the 1960 Republican Nation-
al Canvention, On numerous occasions
he servid as delegate to the Alabama
State Republican Convention and was
vice chairman of the Alabama Republi-
can Party. In 1980, he was co-chairman
of Psesident Reagan's primary campaign
for Alabama.

Charles 5. White-Spunner was a mem-
ber of the Spring Hill Baptist Church, the
Maobile Lions Club and vardous other civ-
ic associations,

He is survived by his parents, Mr, and
Mrs, Charles 5. White-Spunner; his broth-
er, Thomas N, White-Spunner; his three
daughters, Leonora Wiggins, Betly
Nicholas and Adra Smith; and two

ber 3, 1986,

sume duties as assistant United States At-

grandchildren.

Notice of Election

Notice is given herewith pursuant to the Rules Governing Election of President-elect and Commissianer for 1987,

President-elect

The Alabama State Bar will elect a president-elect in
1987 to assume the presidency of the bar in July 1988,
Any candidate must be a member in good standing on
March 1, 1987. Petitions nominating a candidate must
bear the signature of 25 members in good standing of
the Alabama State Bar and be received by the secretary
of the state bar on or before March 1, 1987, Any candi-
date for this office also must submit with the nominating
petition a black and white photograph and biographical
data to be published in the May Alabama Lawyer.

Ballots will be mailed between May 15 and June 1
and must be received at state bar headquarters by 5
p.m. on July 14, 1987,

Commissioner
Bar commissioners will be elected by those lawyers
with their principle offices in the following circuits:
8th, 11th, 13th, 17th, 18th, 19th, 21st, 22nd, 23rd, 30th,
31st, 33rcl, 34th, 35th and 36th and the Bessemer Cul-of(
division of the 10th Judicial Circuit. Additional commis-
sioners will be elected in these circuits for each 300

members of the state bar with principle offices therein.
The new commissioner petitions will be determined by
a census on March 1, 1987, and vacancies certified by
the secretary on March 15, 1987,

The terms of any incumbent commissioners are re-
tained and, for 1987 only, commissioners in multiple
commissioner circuits will be elected for terms as fal-
lows:

Places 2, 5, 8 1 year
Places 3, 6, 9 2 years
Places 4, 7, 10 3 vears

All subsequent terms will be for three years.

Nominations may be made by petition bearing the
signatures of five members in good standing with prin-
ciple offices in the circuit in which the election will be
held or by the candidate’s written declaration of candi-
dacy. Lither must be received by the secretary no later
than 5 p.m. on the last Friday in April (April 24, 1987),

Ballots will be prepared and mailed to members be-
tween May 15 and June 1st. Ballots must be voted and
returned by 5 p.m. on the second Tuesday in June (June
9, 1987) at state bar headguarters.
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Et Cetera

Farm law report now available

Farmers' Legal Action Group, Inc.
(FLAG) is a non-prafil corporation estab-
lished in 1986 to provide legal assistance,
education, training and technical suppon
to financially distressed family farmers,
their attorneys and advocates in the
United States, FLAG publishes a bi-
monthly newsletter—The Farmers’ Legal
Action Report=which analyzes recent
developments in farm law: stalutes, regu-
lations and court cases, In addition, the
Farmers’ Legal Action Report features
summaries of current farm law cases,

If you are interested in receiving the
Farmers' Legal Action Report far one year,
mail a check for $12 made out to Farm-
ery’ Legal Action Group:

Farmers' Legal Action Group
1301 Minnesota Building

46 Last 4th Street

St Paul, Minnesota 55101

Conference on Gulf and South Atlan-
tic Fisheries

The Gulf and South Atlantic region of
the United States is a leading commer-
cial and recreational fishing area. A ma-
jor portion of the volume and value of
United States fisheries resources s land-
ed in the region, and the seatood caught
in this area helps supply the needs of the
nation, Commercial lishing provides a
ready source of seafood to consumers,
and recreational fishing not anly serves
as a food but also as an important leisure
activity,

These fisheries exist In an atmosphere
af regulation at five levels: local, state,
regional, federal and nternational. The
dynamics of fisheries management in the
region lead 1o inevitable conflict, One

important issue is the allocation of the
FeSOUCe among competing user groups,
Another issue is the ability of the federal
government to  preempl stale  laws
through federal regulation in the Fishery
Conservation Zone that expressly do not
preempt state laws.

The Louisiana and Mississippi-Ala-
bama Sea Grant Legal Programs are
hosting a conference to provide up-to-
date, practical information on fisheries
issues confranting the Gulf and South At-
lantic region and an atmosphere for shar-
ing the latest information concerning
fisheries law and policy.

The Conference on Gull and South At-
lantic Fisheries Law and Policy will be
held March 18-20, 1987, at the Royal
Sonesta Hotel In New Orleans, Loui-
siana,

For more infarmation contact Fisheries
Law Conference, Sea Grant Communica-
tions, LSU Center for Wetland Rescurces,
Baton Rouge, LA 70803-7507. a

Now available from the Trust and
Financial Services Division of
SouthTrust Bank, the complete
reference guide to will and trust
forms. The Alabama Will & Trust

SouthIrust Is Working Harder For You.

Irrevocable Trust |

Order your manual today. All orders
received by March 1, 1987 will be
available at the special price of $60.
After March 1, the cost will be $75.
Please send your check made payable

Forms Manual [ e e e to SouthIrust
features client | Alabama Will & Trust Forms Manual Request | Bank and the
ready forms, | | order form to
such as: j - | SouthTrust Bank,
¢ Simple Wills E Firm Nume : Trust and
eMarital | s | Financial
Deduction Wills | | Services,

* Codicils | o State 2ip : PO. Box 2554,

* Pourover Will To | 1, 000 i | Birmingham,

TR e

Alabama 35290.
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Disciplinary Report

Disbarment

® By order dated July 3, 1986, the Disciplinary Board or-
dered Atmore lawyer Joseph Robly Tucker disbarred from the
practice of law, based upon his failure to answer disciplinary
charges pending against him, which charged him with willfully
neglecting ceraln legal matters entrusted to him, mistepresenta-
tion and failing to cooperate with the Alabama State Bar’s inves-
tigation of client complaints against him, [ASB 85-112, 85-392
& 85-613)

Resignation of License

® Birmingham lawyer Walter Lee Bragan, Jr., submitted a
resignation of his license to practice law on August 8, 1986, and
by order of August 25, 1986, the Supreme Court of Alabama
cancelled and annulled Bragan's privilege to practice law in the
State of Alabama and struck his name from the roll of attorneys
in Alabama, effective October 6, 1986.

Suspensions

® Birmingham lawyer Herbert P, Massie was suspended,
effective September 30, 1986, for failure to comply with the
Mandatory Continuing Legal Fducation requirement of the
Alabama State Bar, [CLE 86-67]

® Jacksonville, Florida, lawyer W, David Yaughn was sus-
pended, effective August 4, 1986, for failure to comply with the
Mandatory Continuing Legal Education requirement of the Ala-
bama State Bar. [CLE 86-11]

® Birmingham lawyer Thomas E. Baddley, Jr., was sus-
pended from the practice of law for a period of six months,
effective November 19, 1986, based upon his April 29, 1985,
guilty plea in Jefferson County Circuit Court ta felony mari-
juana possessian. [ASB 83-254]

® The Supreme Court of Alabama ordered Mobile lawyer
Samuel F Irby, Ir, suspended from the practice of law for a peniod
of 30 days, effective December 18, 1986, based upon Irly's guilty
plea to disciplinary charges filed against him by the Grievance
Committee of the Mobile Bar Association. Irbw's plea was based
upon his failure o appear on behall of a client at the appointed
time for the trial of the client's lawsuit, as well as his subsequent
failure 10 reimburse the opposing party in the lawsuit for expenses
incurred in preparing for the trial. The court dismissed Irby's
client's suit when Irby failed to appear, then conditionally
reinstated the suit when by agreed to reimburse the<opposing
party for expenses incurred in preparation for trial. Ultimately
the court entered a final dismissal against Irby's client, when Ir-
by failed 1o reimburse the opposing party. [ASB 85-307] (Not the
same person as Samuel W Iiby, who practices in Fairhope)

® Birmingham lawyer Susan Clayton Moore was suspend-
ed, effective September 30, 1986, for failure to comply with
the Mandatory Continuing Legal Education requirement of the
Alabama State Bar, [CLE 86-45]

® Tuscaloosa lawyer Cecile B.S, Burton was suspended,
effective September 30, 1986, for failure to comply with the
Mandatory Continuing Legal Education requirement of the Ala-
bama State Bar, [CLE B6-21]

Public Censures

@ Huntsville lawyer Michael C. Moore was publicly cen-
sured Qctober 10, 1986, for three instances of conduct adverse-
Iy teflecting on his fitness to practice law, in violation of DR
1-102(A)(6), of the Code of Professional Responsibility of the Al-
abama State Bar.

The essence of Moare's first violation consisted of his having
obtained $18800 during 1983 and the first half of 1984, by
cashing legal fee checks on the "Mortgage Loan Account” of
his law firm, Watson & Moore, PC, and then having paid as
gifts or cash bonuses $6,000 of that amount to various law firm
employees or associates, withoul the knowledge or consent of
his partner in the prolessional corporation,

Further, Moore did not deposit the balance of the sum, ap-
proximately $12,800, to the law firm account, nor did he pay
it out as gifts or cash bonuses, and he did not make any effort
to pay his partner in the professional corporation his share of
that balance until July 1984,

Moore's second violation consisted of his failure to report the
$18,800 to the Internal Revenue Service or the Alabama State
Department of Revenue as income to his law firm, until July
13, 1985, after he had been confronted about the matter by his
partner in the professional corporation.

Moare's third violation consisted of his having drawn a check
in the amount of $214.32 on the law firm's “trust account” in
early November 1983 to buy jewelry for his wife. Moore did
not reimburse the firm's trust account for this improper expen-
diture until early July 1984. [ASB 84-567]

® On October 10, 1986, Birmingham attorney Roger D,
Burton was publicly censured for a violation of Disciplinary
Rules 7-102(A)5) and Z102(A)6) of the Code of Prolessional
Responsibility of the Alabama State Bar. Burton was found to
have knowingly filed a false affidavit in a court of law represent-
ing a client in a civil matter. [ASB 85-690]

Private Reprimands

® On October 10, 1986, an Alabama lawyer received a pri-
vate reprimand for violation of Disciplinary Rule 6-101(A) and
1-102(A)(5). The Disciplinary Commission found the attorney
had undertaken representation of a client in a domestic rela-
tions case and failed to file pleadings in a timely fashion and
prepare and file a briel with the court, after having been request-
ed by the court, This resulted in a dismissal of his client’s case.
The Disciplinary Commission determined the attorney should
receive a private reprimand for these violations. [ASB 86-96)

® (On October 10, 1986, an Alabhama attorney received a
private reprimand for violation of Disciplinary Rule 2-111(B)(2).
The Disciplinary Commission determined the attomey had been
discharged, in writing, by his client, but that subsequent to his
discharge the attorney took several actions on behalf of his
client, including the filing of a lawsuit. The Commission found
the attorney’s conduct vielated the above-cited Disciplinary Rule
and that the attorney should receive a private reprimand. {ASB
85-641) EY
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~ EXPERT TESTIMONY

ADDICTIONOLOGIST: Is your client
“‘woaked-willed,” suffering from a "bad
habit” or "psychiatric illness;” or is he
chemically dependent, impaired from
a chronic, fatal medical diseasef Physi-
clan, one of 179, certified in medicine’s
newest specially—addictionology. Ex-
pert testimony and case analysis for
plaintifiidefense, Alcohol, drug, nico-
line, issues in criminal law, DUI, mal-
practice, wrongful death, personal in-
jury, worker's compensation, family law
and praduct liability, Peter M, Maca-
luso, MD, PA, 1805 Professional Park
Circie, #10, Tallahassee, Florida 32308,
{904) 878-0304

FOR RENT

FOR RENT: 1400 square feel—Ilour
completely remodeled offices Morris
Avenue historical district of Birming-
ham. ldeal space for small firm. Cur-
rently unfurnished; will procure fur-
nishings of your choice and pro-rate the
cost over the lease term, Parking. Call
L.E. Davis, (205) 2517185.

FOR RENT: There's a difference be-
tween tradition and habit. That dif-
ference is the Lovemans Professional
Building. We didn't follow the conven-
tional floor plans for office space, In-
stead we crealed a southside home for
your business, By not being conven-
tional you can enjoy office space made
for people. Convenient to downtown
and over-the-mounptain areas; a work-
conducive atmosphere created with
pride and care; a one-of-a-kind con-
ference room; a real foyer, for the best
first impression you can make, Love-
mans Professional Building—your new
southside business address. Give us a
call today; we'll be glad to share our
dream with you, Lovemans Professional
Building, 2944 Rhodes Circle, Birming-
ham, Alabama 35205. Phone (205)
933-1038.

FOR SALE

FOR SALE: Up-to-date tax library, Con-
tact Karl B, Benkwith, Jr., PO, Box 5198,
Montgomery, Alabama 36103, or (205)
263-9782.

FOR SALE: Southern Reponter Second
Series; Alabama Digest; CIS; Southeast
Transaction Guide; Southeast Litigation
Ciuide; Criminal Defense Techniques;
Criminal Law Advocacy; Am. Jur, Legal
Forms; Alabama Practice and Forms;
Moore's Federal Practice; Bender's
Forms of Discavery; others, Burke &
Beuay, 120 South Main Street, Arab,
Alabama 35016, (205) 586-4152

WORD PROCESSING  equipment-
Two displaywriters: one with 2568
memory (runs Textpack 4 and Report-
pack), one with 224D memory {runs
Textpack 3), Dual diskette units, single
density diskettes, 25-line display. Also,
one printer Model 5218A02 with auto-
matic sheet feed. All in excellent con-
dition. Inquiries to PO, Box 1109, Mo-
bile, Alabama 36633.

FOR SALE: Alabama Reporter (50.2d) v,
331-470 in 48 books {1976-1985); South-
ern Reporter st v, 1-200; Amjur 2d: Am-
lur Pleading & Practice; Amjur Legal
Farms 2d; ALR 2, 3, 4 & Federal: U.S.
Led 1 & 2; USC.A,; Fetcher's Cyclo-
pedia of Corporations; Williston on
Contracts; complete Tax & Labor Li-
brary. For all your lawbook needs: The
Lawbook Exchange, Lid. buys & sells,
Master Card/Visa accepled, 135 W.
29th St., New York, NY 10001, (212)
594-4341

LAW BOOKS: Southemn Reponer Ist &
2d, Federal Ist & 2d, Amjur 2d, LISCA,
Tax Library, etc. All national publica-
tions. Buy & sell nationwide, Profes-
sional Books Service, Box 366, Dayton,
OH 45301, (513) 223-3734

FOR SALE: We have, in excess of our
needs, the following equipment that
has been under continuing mainte-
nance contracts and is in excellent con-
dition: ane Electra-100 telephone sys.

tem with switch and 50 phones; one
IBM Central Processing Unit (CPU)
model 5362 with 120 megabyles of
memory installed; five displaywriters
(two with Textpack 3 and three with
Textpack 2); and two printers with
automatic sheet feed for the display-
writers, Inquiries call Louis Slater at
(205) 432-1414 or write P0. Box 46,
Mobile, Alabama 36601,

FOR SALE: Tax Court Memarandums
{TCM) Volumes 14-50 and United States
Tax Court Cases, Volumes 1-86. Contact
(205) 663-0915, Walden & Walden At-
torneys, PO, Box 1610, Alabaster, Ala-
bama 35007,

~ POSITIONS OFFERED

ATTORNEY JOBS—National and
Federal Legal Employment Report: high-
ly regarded monthly detailed listing of
hundreds of attorney and law-related
jobs with LLS. Government, other pub-
lic/private employers in Washington,
DC., throughout US. anc abroad,
$30—3 months: $50—6 maonths. Fed-
eral Reparts, 1010 Vermont Ave,, NW,
#408-AB, Washingion, D.C. 20005,
(202) 393-3311, Visa/MC

GROWING BIRMINGHAM law firm
interested  in - bankruptey—creditors’
rights attorney with three to five years'
experience. Salary negotiable. All in-
quiries will be kept strictly confidential,
Respond to Attorney’s Applications,
PO, Box 701, Birmingham, Alabama
35201,

___POSITIONS WANTED

ASSOCIATION WANTED: Birmingham
collection attorney is desiring an asso-
clation with a Mobile collection at-
tarney for the handling of accounts for
Birmingham attorney’s clients who are
located in Mobile and Baldwin coun-
ties. Interested attorneys should contact
John Frawley at PO, Box 66111, Birm-
ingham, Alabama 35210, (205) 956-
9749,

The Alabama Lawyer
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SERVICES
LEGAL INVESTIGATIONS for attorneys

and insurance companies. We locate
witnesses and evidence and develop
thearies in industrial product liability,
maotor vehicle and other personal injury
and major property damage claims.
Contact Paul Harrington or Richard
Jackson at Accident Investigators of
Ala., Inc., PO. Box 19733, Birmingham,
Alabama 35219, Phone (205) 945-9664.

FORENSIC ENGINEERING services:
Accident reconstruction, product me-
chanical failures, slip and fall accidents,
Registered Mechanical Engineer serv-
ing Alabama, Mississippi, Georgia and
Florida, Rates and references upon re-
quest. Qualified in state and federal
court. James D. Anderson, Jr., PE, 9663
Hollowbreok Circle, Pensacola, Flor-
ida 32514, (904) 478-8208

MEDICAL MALPRACTICE and per-
sonal injury: Record review, invesliga-
tion and medical illustrations—Peggy
Smith Anderson (A Professional Corpor-
ation) can provide a detailed report on
the strengths and weaknesses of your
personal injury and medical malprac-
tice recard, Fourteen years’ medical ex-
perience with risk management and
quality assurance training for the health
care provider. PO, Box 19598, New
Orleans, Louislana 70179, (504) 484-
7518; 1203 7th Ave,, Laurel, Mississip-
pi 39440, (601) 649-5916

BARRISTERS' RESEARCH GROUP:
Legal research and writing services per-
formed by a group of licensed Alabhama
attorneys. A unique, timely and inex-
pensive way to solve your research
needs. Requesting attorney  controls
deadlines and total time expended on

Classified Notices

each request. Rate $30 per hour, Con-
tact Barristers’ Research Group, PO.
Box 6981, Birmingham, Alabama
35210. (205) 595-5426 No representa-
tion is made about the quality of the
fegal services to be performed or the
expertise of the lawver performing such
services, All services will be performed
at the request of and become the sole
and exclusive work product of the re-
(juesting attorney.

LEGAL RESEARCH HELP: Attorney
with seven years' experience in legal
research/writing, Access to University of
Alabama and Cumberland libraries,
Waestlaw available, Prompt deadline ser-
vice, $35 hour. Sarah Kathryn Farnell,
112 Moore Building, Monlgomery, Ala-
bama 36101, phone (205) 2777937, No
representation is made about the quali-
ty of the legal services to be performed
or the expertise ol the lawyer perform-
ing such services,

EXAMINATION OF QUESTIONED
Documents: Handwriting, lypewriting
and related examinations, International-
ly court-qualified expert witness. Dip-
lomate, American Board of Forensic
Document Examiners, Member: Amer-
ican Society of Questioned Document
Examiners, the International Associa-
tion for Identification, the British Foren-
sic Science Society and the National
Association of Criminal Defense Law-
yers, Retired Chief Document Examiner,
USA Cl Laboratories, Hans Mayer Gi-
dion, 218 Merrymont Drive, Augusta,
Georgia 30907, (404) B60-4267

LAMAR MILLER, Examiner of Ques-
tioned Documents: Qualified in most
Alabama courts. American Society of
Questioned Document Examiners,
Ametican Academy of Forensic Scienc-
es, certified by American Board of

Forensic Document Examiners, Hand-
writing, forgery, typewriting, alteration
of medical and other records, Miscell-
aneous document authentication prob-
lems. #.0. Box 55405, Birmingham,
Alabama 35255, (205) 979-1472

RESEARCH, WRITING and refresher
courses: Attorney licensed in Alabama
& Tennessee; 1.0, and M. Law Libr. de-
grees; 12 years’ experience as law pro-
fessor and law librarian, 15 as practic-
ing attorney. Quality research (manual
or computer-assisted, as desired); clear
writing; products tailored to your litiga-
tion posture, Free to travel 1o specialized
collections, ete. Qualified 10 present
condensed inhouse research and writing
courses to staff attorneys and paralegals.
Fee negotiable above $20/hour plus ex-
penses, Please write William R, Murray,
Murray Lane, MNorthport, Alabama
35476 or call evenings (205) 3397080.
No representation is made about the
quality of the legal services to be per-
formed or the expertise of the lawyer
perlorming such services,

LEGAL RESEARCH and writing: Experi-
enced licensed atorney with office near
Cumberland law library and access to
the: Jelferson County Law Library. Honor
student. $35 per hour. Richard L. Wyatt,
2932-A Crosshaven Drive, Birmingham,
Alabama 35243, (205) 9677695 No
representation is made about the quali-
ty of the legal services to be performed
or the expertise of the lawyer perform-
ing such services,

WANTED

WANTED: Used IBM 65 dictation equip-
ment, Contact W. Mark Anderson, I,
461 South Court Street, Montgomery,
Alabama 36104. Phone (205) 262-6694,

Classified advertisements deadline, for the March 1987 issue, is January 30, 1987.

No exceptions will be given.
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Don't go to
New York.

Or any other distant place. Birmingham
Publishing Company will print your prospectuses,
registration statements, briefs, bank notes,
legal journals, profit-sharing, retirement trust
and stock option booklets, bind your periodicals,
and whatever else you might need. We work
around the clock to see that your work is done

correctly and on time. Ask for Harold Fulton

at 205/251.5113. FAX 205/251.2222,

BIRMINGHAM
wom  PUBLISHING CO,

130 South 19th Street Birmingham, Alabamn 35233

Financial and Legal Printers Since 1910



“Westlaw proved
~ itsaffordability
in the first month.
In three years

It'S proven a gr
more.

Call or write today for more information ’
or to arrange lor a [ree WESTLAW

demonstration in your office. 1-800-328-0109

(MN, AK 612/228-2450}
MICHAEL C, GOQDS0ON L. JAMES HANKINS PO. Box 64526
P.O. Box 17004 P 0. Box 36380 5t. Paul, MN 55164-0520
Monlgomaoery, AL 36117 Hirmingham, AL 35256
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