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President's Page 

C
oMlder the following from a 
report of proceedings of the 
Aloboma Smte Bar. 

The decline of professionalism 
''We have said that the chief cause of 

the lowortna of our standards was 
economics, due 10 the commercialism 
which pervodcHociety. We will now add 
1ha1 the n<•xr mo~t effective cause Is the 
(lXC'esslve number of lawyer.; .. Like ill most 
W\lry other Institution in Americil adopt• 
ed from older lands, the Americ:,in Bar, 
frel'Cl from the ,e~training of an hbtorlc 
society, ha!. grown as it would, ungui<fod, 
unlimited, and umil recent tim{ll, wilhout 
even the restralnlt1g Influence of on Jd· 
mission exominntion." 

The excessive number of lawyers HUCKABY 

retain thi5 entrenched po,ltion in the 
minds and eyes of our grenr hody polllic, 
fl.:inked by cenlurie\ of wholesome and 
sount.l pr'cKedent, dnd guardoo JII ;irountl 
by fundamental right and Jui.tlccl Hn~ tht! 
history o( the recent p.i~t tought u~ that 
our people at large st.i,,d firmly f,1clng 
the sunlight of reason Jnd common 
sense in the comprehension of 1he value 
and position of our judlclill tribunals in 
their rel.1tions to litigants and the coun• 
try In general? Or, hi!VI.' we reached that 
~tatc of unrest which comes with the 
growing knowledge and consequent 
conclusion that tho (Jbrlc or our Judiclal 
bodies Is being w.irpcd bec.iu~c our 
courts have been Inclined 10 depart ffOm 
the path or fundnmentJI idoas Jnd have 
wa~red upon other reasons os a bn~ls (or 
Judicial decisions?" 

" , .• IL ls Mccs~ary to have fl!Wl.lr law-­
yers today In Al,11.,ama ••• :· ''Every 
csrabllshcd family has its would-be lawyer, ,md c.,wry high 
school dcboter, proud of his Incipient foron~lc .:1blllty, longs 
to ,ubmlt hi~ ,11guments 10 a real tribunal In ~uppor1 or 
a real issue. Nor i~ the ease with which n llcensc to prac­
tice wn~ formerly obtJined alone responsible. The best lclW 
~chool~ are still lugely 10 blame. Struggllng ,JS they do to 
display rht'ir Importance by the numher of their swdents, 
they ad\/Cl'tlso thuir courses, ;,md prl•wnt c•very or~ument 
10 draw nioro would-be lawyers to their hill!\. l.n~t yenr in 
the University of Alabama there were reglsterod more than 
one hundred and fifty law studenu, dlone. C.1t1 ,inyone of 
us honestly advise those 150 studentS to µracrice lrlw In 
Alabam;i7" 

A uniform procedure and court systcrn 
"Ono of the.! gwat needs of the St.:1ta wa~ a uniform SY>· 

tem of trial courl!t, and a uniform ~Y>lem of procedure. 

Confiden ce In the courts 
';A.ro tho courts the bulwarks of the pooplc? Do they still 

7he Alabl.lma Lawyer 

The selection of judges 
"It I~ the proud boast of some !)(!Opie when a judge has 

pronounced Judgment against them, l'V(?n In clvil !Tlrllltlrs, 
thl.lt lhey c;in vote against such presiding Judge at tht• next 
elec:rlcm. The~e boasts are nearly always made In places 
and under clrcumstnnces which w,manl the belief that they 
will bl:! c-orwoyt.>d 10 the Judge's ears. Even presiding Judges 
aro hun,an and desire the indorsement tho\ milk<'~ nnd Un· 
rn.ikos th<.!111. Your Commltte!l therefore helleves it would 
be to the borHllt or ddrnini~trt1tlve Justice 10 change the 
manner of n,,,klng up both our trial court~ .ind courts or 
last resort. Considering the honor,1blc cour.e bhown by 
both the fngll~h Courb and these of the Unlt<.'CI Stdtt.~ rhM! 
could hl.lrdly b<' a doubt of the wisdom of appointing 
judge~ for life, or during good behavior, Fvcn their elec• 
tlun by the people for life, or during good behavior would 
gr<Mlly ln;prow prewnt conditions found in net1r y oll the 
states o( frequent elections and compar;itlwly short tenns 
of omcc:• 
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law refo rm 
"Perhaps nGVer before has there been such u general de­

mand for reforms In the law and In Its administration. The 
demand Is not now confined alone to the layman, but is 
participated in, too, ro a large ffi<tent, by the lr1wyer and 
the Judge:' 

Comparat ive negli gence 
"The theory of comparative negligence In Its purity is ll 

relic of the common law, handed down from the earliest 
times, .ind grew out of the attempts of the courts to fix and 
distribute damages and liability for injuries in strict accor­
dance with the degree of culpability of the respective par­
ties!' '' ... We believe that In addition to correctlnij the 
harsh rule o( not allowing the plalntl(( to recover anything 
when his Injury was due mainly 10 another slmply because 
he was not wholly free from negligence, It ,was served to 
reduce accidents in that ll will induce both employer and 
employee to use more care and diligence, and thus insure 
general satisfaction. It is certainly the fair thing, the proper 
and just thing, and with this in mind no harm can be done 
In an effort to adopt such a rule:' 

Strikingly, the~e issues could make up the agend;i of the 
annual meeting of the Alabama State Bar in 1989. Thesi? 

quotes, however, are taken from J tattered copy of the ver­
batim Proceedings of the Thirty-Eighth Annual Meeting of 
the Alabama State Bur Association held July 9 and 10, 1915, 
in the hall of the I louse of Representatives. The president 
of the bar ar that meeting was R.iy Rushton, tind the trea­
surer roportod total receipts during th~ year of $2,928.40, 
with total disbursements of $1,505.25. 

There are several conclusions t·hr11 we CM roach from 
reviewing our history. We can conclude that problems do 
not go away and the striving (or solurions Is futile. On the 
other hand, we can view hi~tory as milrkers of 11 lime when 
our system was less pc•rfect and use it as a guide for our 
present endeavors 10 Insure that our profession and justice 
system move~ toward ultimate perfection. I believe we c:an 
take hold to th!! latter. 

When the Alab!lma Stale Bar mot In 1915, women could 
not vote or serve on juries, and blacks were Virtually dlsen· 
fr.inchlsed, all In a natJon rounded on the principle or 
equality. 

But who ct1n truly sc1y that lawyers during the ;ilmost 75 
ye;irs since the 38th annual meeting-serving ;i~ judge.~, ad­
vocates and legisl11tors-have not given eoch or us in our 
time lhe greatesi lndividu;il meMure of Justice 1ht1t any 
citizen has ever known? While we have not reac:hed perfec­
Llon, tho progrl'lss made <Mlr the last 75 years gives little 
cause for heeding Lhe carping critics or the legal pro<os­
slon. • 

- NOTICE-
The Judicial Award of Merit 

On July 15, 1967, the Soard of Bar Comml~sioni:r:; of the Alabama Stat£! aar estahlish!!d a Judicial award of mc:rlt 
with the thought that the award would be analogous to the ·~ward of Merit" ~iven yearly recogni7ing outst.lnding 
serv1ce by lawyers to the hM. 

Ben H. Harris, Jr., t·hen-presldent of lhe state bar, appointed auorneys Oliver I lead of Columbiana; fournler J. Gale, 
Ill, o( Birmingham; and David A. Bagwell of Mobile to study the possibilities co11corr, l11g such .in awMd, and make 
r12comm<mdatlons for tho operation of an award program, I( adopied. 

The committee considered analogous awards given by the American Judicature Society (which has recognized Aller, 
Tupley, former Chief Justice Heflln, Joseph F. Johnston and Rod Nachman), and also corresponded with the West Pub­
lishing Company, which established the Devitt Award for the member of the federal judiciary who has contributed 
the most in various w1.1ys to the service of the law. 

The commirtee recommended: 
I. That a name be selected by the board of bar commissioners, after suggestions are received from the bar followinK 

pi.Jbllcation in The A/;;i/J;;ima ~wyei; with an appmprf,:1te de.idllnr;?; 
2. Thai the award Is not necessarlly intended to b<.! an annual award, but shall be made as determined by the board 

or bar commissioners; 
3. That the award be given to th:11 Judge, whether state or federal, either trial or appellate, who has contributed most 

to the administration of Justice In Alabama, 
4. That o committee of three persons select the nominees imd make rf'commendations to the board of bar commls· 

sioners, said committee to be composed ex officio of the three l;iwyers who are designated by the president of the 
Alabama State Bar to be members of the Judicial Conference for the State or Alabama, under Alabama Code § 12-8-1; and 

S. That a suitable commemorative device be produced and given to each per~on ~elected for the award. 
Please send recommendations for the award to: 

Judlcla l Award of Merit , Oli ver P. Head, chairp!irson, P.O. Box 587, Columbiana, Alabama 350S1 

/unuary 1989 



Executive Director's 

Two Down-Sixteen to Go 

I honestly had l'Xperted that nfter 
Septl!mbur I would never fod corn· 
pc:illcd 10 dcvola .inorhcr mcss,,8c 

to the bar\ captlvc ln~ur,rnce offort. Un· 
fortunately, I mubl, 

This Is being written at the clO!.C o( 
phase II (October I, 1988, through No, 
vernbc-r 30, 1988,) of our sub~crlptlon f'f· 
fort. We nl.'ed 802 more ~ubc.criberc. be­
fore we can break 05crow and betJin 
YOUK company. We mu$I not let thh 
c:iffort die; the bcnt'Ot to you, the l,,wyers 
of AldbJmd, 1i. too i.ignlOc:.int. 

Already our st.irt,up effort hJs cau~<.'tl 
a drop in the commNclal rate~. Th,~ has 
happened evcrywhNe a captive ha~ be­
gun. The commercial carriers do not 
want u~ to succeed, and we exrwct to we 
further reduction~. Wl' will be nhlo to 
compete-and favor.ibly-for our 
Insured~. 

Between now and J,1t1u,uy 3 l , 1 ~69, 
tho bar cornt11l~slo11cn., tho AIM Board of 
Dlrectors and some of those who .ilrcocly 
hove committed themselves to this under• 
lilklng wil l urge your support. Tho~e poo, 
pie .ire Just ac; busy as you MO sholi ld not 
have ro heg you 10 help yoursolr. 

We know lnltl,11ly lhNo are some 
firms, bec.iu~c or oxcl!l,~ limit~. we cc1n­
not cxpC!ct to ~orvc rully, IJut we want 10 

appeal to your ~cmc of profcsslonalbrn 
to buy Into this criort that can benefit all 
Alab.ima lawyers In the long term. Be a<;,, 
sured that the commercial market will 
tighten og.1in. Not only will we 5t>e e\ca. 
h1ting premium cons wht•re coverage I-; 

r/w Alabam.i /.awyrr 

available, but we will see some of those 
c.irriers withdrawing altogether again 
from the market. 

I havl.! been greatly encouraged to 
notice! that 20 pQrCllfil of 1hos1.1 who pur­
ch.iscd units never Indicated support by 
survey or by making a $125 contribution 
to the start-up funds. Discouraging, how• 
ever, are the over-640 persons who in• 
dicated they would support this under­
tilklng hul who, to d;ite, h;ive not. C<'ln· 
didly, we relied on your word~ of c.up­
port when we stepped forward In form­
ing Attorneys Insurance Mutual of AIJ· 
bama, Inc. 

Please take the time to carefully con• 
sider this issue. We spent over SS0,000 
on mailings, and our Ion four presidents 
have written almost monthly to advise 
you of progre'is and encourage your sup­
port. In spite of these efforts to c:ommu· 
nlc:atc the goals and advantages of our 
own llablllty lhsurancc con,pany, a 
shocking number o( lawyers have told 
those c;illlng on them, "I have never 
heard or this undertaking." Fortunately, 
mnny of lhose persons have responded 
mo$1 fnvornbly when they have tnken the 
time to listen and learn. 

I appreciate the reluctance of some or 
our member$ to buy nto a company 
which h,h no policy form to show or a 
rating table for coverage, but bc:illeve me, 
those o( us working In lhls effort would 
not be doing so if the results in our sister 
jurisdie1ion5 which have such com· 
J)<lnies had not been so very successful. 

Report 

HAMNER 

To those of you who legllimately feel 
you c,:in w,,lt umll present coverage con­
dition> declinP, you still am ~upport this 
effort at mlr,lmnl fronl-t!nd cost. We still 
h.ive over $775,000 available In our 
crcdll fadlity Bji1ti111,t which each lawyer 
can borrow $ 1,250 of the current $1,400 
unit cost. You con borrow the majority 
of your 1111il cmt, ond 18 or 24 rnonths 
from now you mny find our company o(. 
forlng thr only affordable source of 
coverage. PIC'1m• considN helping AIM 
now ~o It wlll be iwail..ible to help you 
In the future. 

AIM needs you and your support 
NOW. I am not asking you to do some-· 
thing I hove not done myself. It Is two 
pilymcnrs down and 16 to go. • 

5 
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About Members, Among Firms 
ABOUT MEMBERS 

George E. Jones, Ill , (ormerly staff 
attorney to the Honomble Henry B. 
S1e111:1c1H, It, .tssodatl! Ju~Uce of the Su­
preme Cour t or Alabt1ma1 d1H1ou 11rn~ 

that he hab b!:!c:omtJ a11 a!.sl$tanl at· 
torncy geno,.11 for the State of Ala­
bama. His new .1cldtess b Office of rhc 
Attorney General, Alobama State 
House, 11 S0uth Union Str1;1et, Mont­
gQniery, Alabomn 36130. Phone (205) 
261-7300. 

• 
Lauren L, Becker announces the 

<n~ening of her practice Ul'lder the 
name of Law Offi ces of Lauren L 
Beckor, .1t Sult(;) LOS, l..!Vlsta Canter, 
1535 LoVlsta Ro.id, N.E., Atl.111tu, 
Georgia 30329. Phone (404) 634-
3835. 

• 
James M. Scroggins atinounccs the 

opening 01' his prJctice of l,1w a l 98 
Office PMk·Sulle C, Daphne, Al,1-
bama. The malling address Is P.O. Box 
22S0, Oarhne, Al<1hama 36526. 
Phone (205) 626-7725. 

• 
Oc,nna E. Baggett ilnnounres the re­

k><:atlon of her offi~(;) to Seventh Floor, 
WdllS Building, 20013 Third AVenue, 
North, Birmingham, Alabama JIS203. 
Phone (205) 328°6869. 

• 
Thomas E. Baddley ann0unw~ the 

opening of his office .1t 229 Roebuck 
Plow Drive1 Suite 205, 13i,rningham, 
Alabam.i 35206. Phone (205) 833· 
4566. 

• 
Bc,yd F. Campbell ;innounces the 

opening of his office 11t 606 South 
Perry 5trui!L1 Montgomery, Alabflmil 
36104. Phone (205) 265-8671. 

• 

Roger M. Monroe announct!~ the 
reloc(\tion of his office to 315 Frank 
Nelson BuilcHng, Birmingham, Ali!· 
b<111111 35203. Phone (205) 324-44L14. 

• 
D.ivid Elliott Hodges .mnour1cob 

the opening of his new ofnce locatud 
nt 2200 Clly Federal Building, Birm­
ingham, Al11hama 352.03. Phoni" (205) 
328-9000. 

AMONG FIRMS 

David A. G.lrllnkel wa~ admlt1ed to 
the Florido Bar S0µto111bur 21, 1988. 
He is associated with tho Arm of Datz, 
Jacobson & Lembcke wilh officeb lo­
cated al 2902 Independent <;quore, 
lack$onville, Florida 32202. Phone 
(904) 355-5467. 

• 
Richard M. Jordan and Randy 

Myers onnounce the formation of a 
prof Pssional corporatl011 for the prac­
tice of l<1w in the nc1me of Richard 
Jordan & Randy Myers, P.C., with of. 
flees ill l02 Alabama Streel, Mont~ 
gomery. Alc11'iama JG104. Phon~ (205) 
265-4561. 

• 
Bei\sley, Wilson, Allen & Mendel· 

sohn, P.C. of Men1gomery .inno~ince5 
th11t Mays R. Jemison has become a 
muml.Jur of thll firm, ,li1d lhe firm'~ 
nomc has been ~hanged to Beasley, 
Wilson, Allen, Mendelsohn & Jemi­
son, P.C. and that Thomas J. Methvin 
has become assoclatecrl with the flr1~1. 

• 
rhll fl rm of Lyon~, Plpes & Cook 

.i1111ounces lhdt Stephen 0. Springer, 
WIiiiam E. Shreve, Jr., James Rebar• 
chak .:ind R. M.uk Kirkp.atrlck hiive 
ber.ome ;:iss0clJte<I with the firm, with 
office~ at 2 North Royal Street, Mobl le, 
Alabama 36602. Phone (205) 4 32· 
4401. 

• 

Harvey B. Morri$, Chdrll:S R. Smi~h, 
Jr., Thomas H. Siniard, Joseph M. 
Cloud and Dougl,lS J. Ft!cs .i1111ou11ce 
the (orrm1lion of Morri s, Smith, 
Sininrd, Cloud & Fees, P.C. effective 
August 1, 1988. Of(lces MP locnterl .:it 
300 <:,;linton Stree11 West, Alabama 
FerJeral a"nk Building, I luntsvi I le, 
Alabama. Phone (205) 5.34-0065. 

• 
Ralph W. Hornsby, David H. 

Meginniss and S,A. Watson, Jr., 
announn! the form11tio11 of the fim1 of 
Hornsby, Watson & Meginnis, at Suite 
133, Park Plaza, 303 WI llla,11s A\lanuf:I, 
I lu1,1svlll!l1 Alabama 3580'1. PhMf:I 
(205) 539·9300. 

• 
Th!! rlrrn of Hampe, Oilldrd & Fer-

guson ani1ou11co~ 1hal ~ slie Ramsey 
B::irineau h.1~ bm:111 mad e a µurlner of 
the tlrm, with office~ ... 11 Suite 331, 
Fronk NelsoM Bllilding, B1rn1ir1ghan1, 
Al11bam11 15203. Phone (205) 2-51-
2823. 

• 
Warren S. Reese, Jr., or Reese & 

Reese, F.ugene W. Reese ,ind William 
F. Addison of Reese & A(ldlson ond 
Elna Ree.~e ,1nd Tom Wright of Reese 
& Wright 1mnolmre lhe 1elocotlo11 of 
their offices to 339 Dexter Avenue, 
Montgmnery, Al11b11rna 36104. 

• 
Stone, Granade, Crosby & Bl11ck· 

burn, P.C. announce that George R. 
Irvine, Ill, has becomt- associated 
with the firm, with the offire mailin~ 
address <11 P.O. Drawl.Jr 1.509, Bay 
Minette, Al.ibJ111.i 36507. 

• 
Charles R. Stephen~ a11d G. Warren 

~i rd, Jr., announce the form.itic>n of 
d 1),1,tnershlp undC!r thl! lldl1ie of 
Stephens & I...Jird, with of(i1:cs at 107 
E.:ist tilth Street, P,O. Box 1493, Ja~pur, 
Alab<111111 "15502. Phone (205) 221-
438;-J. 
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Robcrl Wyeth lee, Jr., .ind G. 
Thomils Sullivan an11ou11u• the forma­
t ion of ,1 partnership <111d llu• opening 
tlf thl!ir officp M 310 Nonh 2ht Stroet, 
Jrd I loor; Birml11i;h,1m, Alabt1111a 
1510 I. Phone (:Wc;J 121-1061 

• 
F,1irficld, Farrow, Hunt, Reecer & 

Strot1 .,nnounw th,11 R.R. f l(Ml(!rs1 Jr., 
fomwrly an .,ttornry w!rh the office of 
tlw Jw·Jge Advo,,11c Gtinl!ral of the 
United Stiltes Air Force, I,.,~ becorYu.l 
J~!>ociated with thf' flrn,. Offlcas c1w 

lot;,HL'ti t:11 Union Sq~we, 111 Gold 
Avc11uu1 S0uthe<1st, Albuf!uerque, 
Nlw M1.1xico. 

• 
Coilh·, H@ln1~ing, Lyon~ & Sim5 

;innotmces th.ti the n,1111u ha~ bePn 
chanf(Pd to Coale, Helmsing, Lyons, 
Sims & Leach, ,ind th,11 John M. 
Green, John J. Crowley, Jr., Joseph D. 
Steadman ano Joseph P. H. Babington 
h,1Vi.! bl!come a~soC'iates. The 010cc 
m,1ill11g c1ddr(!!,s i~ l~O. Rox J.767, Mo· 
l.,ll(.', Alabarnc1 36652. Phone (205) 
•U.2•5521. 

• 
H,wn'iworth, 8,,ldwln, MIies, John-

,on, Greaves & Edward!>, P.A. and 
Haynsworth, Baldwin, MIi~. John!,On 
& Harper announrl' lh,tt W. Melvin 
H.,a~, Ill, has joint.'<! the 11111, ,ts rosi­
dt•nl pr11tner in the l1l'W Milcon, Geo,. 
gin, office, located ,11 484 Mulberry 
Stroc1, Suite 560, Macon, Gcorg/:i 
'\1202-1975. Phonl' (91.l) 74b·0262. 

• 
Michael Bryanl Wingo ,mnounce~ 

that lw now 1~ a nwn1lwr of tht:i firm 
ol Simmermon & Morg,m, located ar 
444 !>t•;ibree,e Boull•v,i,d, !:iultl! 445, 
IJnytonA Beach, Florid,1 32018. Pho1i<1 
(904) 253-00• 10, 

• 
Hare, Wynn, Newell & Newton ,In· 

nounu~i. that P.ltrick M. l.1vctte hai. 
lwco111e .111 J!t\oc fa ll>, wilh of(icp, lo­
r,llt'd ill 7th Floor, City ~edural Build­
ing, Birmingham, Al,1G,1111tt 35203-
3709. Phnnt' (201:i) J28-5 HO. 

• Morrh & Vann ,itll1Clllfl~t•!, th.it Cln• 
dee Dale Holme, hn\ htYome as~o­
ctated with the frrm loc-.11eci JI 1707 

/ Ile Alnbnma Lawyer 

Cily fl1<foral Building, Blrm,nghilm, 
At.1b,1rn.:i 35203. Phone (205) 25+ 
.11lll5. 

• 
Ford, Caldwell, Ford & Payne ,incl 

Lanier & Shaver, P.C. ,,nnouncc the 
con~olidatlon of the firm.-. under the 
nanw Lmier , Ford, Shaver & Payne, 
P.C. 

• 
Thi.' firm o( Watson, G.immons & 

Fees, P.C. /lnnounces th,1t Rich.ird 
Dwolynl' Mink h.is bec:oml• Jqsociarcd 
with the.• firm. Officp\ art> located JI 
107 North Sidu Square, Hunrwill e, 
Al,1b,1m,1 35801. Phone (205) 536-
742 i. 

• 
1 hf;! firm of Bryant & de Ju,m ,111-

noun(()S that Rosemary de Juan has 
,11,1rri11d 11nd changecl ht11 namt! to 
Ro~cm..iry de Juan Chambers: lherl!­
rort•, th!.' firm now will be ~nown as 
Bryant & Chamber~, with ornces at 
Suitt: 1107, Rivervil-!W Pl,u,1, (i 3 South 
Royal Stu•pt, Mobilu, Ali1h,1ma. Phone 
(205) •131-4671. 

• 1 he offlces 0f G. Daniel Evans .in­
nouncl-! rhe a~50<:iatio11 ol I( . Edward 
Sexton, II, with o(fices lot, tll'C! ,11 1736 
Oxmuor Road, Birmingh,1n1, Ala­
li,1111.1. Pho111.-! (205) 870-1970. 

• 
1 lw (lrm o( Plnman, Huok), M"rSh, 

Dutton & Hollis, P.C. ,111rwunr t·~ that 
J. Glenn MCEiroy .1nd Archie C. Lamb, 
Jr., have become Jssorid!l'd with 1he 
n,m. Offkl>\ are locatrd ..ir Suite 800, 
P.11~ f1i.1te rower, 200 1 P,1,k Pl,Ku 
Notth, Birn11ngham, Al,1bor11.i 15203. 
f'hon<' (l05l 322-8880. 

• ThP firtn o( Shelby & CJrtce ,,n-
11oum t>\ thar Jonathilll W. C.1rlt!C has 
b,•rnnw ,111 ,15~oci.ite ol lhl' flrm Of­
fh.t!, rtrl! loc.,ted at 2958 Rhodl', Or­
lil•, Hirm111gh;im, Al,il>,1111.J J5l05, 
phone (205) 933-8383, """ Suite 122. 
Al.th,\111,1 fl!deral BIi I I di 11g, Tu6• 
r;iloosn, Alabama 35401. Phorw (205) 
759·1!l54. 

• 
llw firm of Tanner, Guin, Ely, Llry 

& Neiswender, P.C. a.,nouncl', that 

Bert M. Guy hil~ become ,,n .i~«lc11e 
Of th!.! flr1111 with Offic;e$ IOCAIC.'<f ,)l 2711 
Unlvor~lty Boulware!, S1.1ite 7001 Cilp­
ltol Park Ct1nter, Tu~caioos,1, Al,1hnn1,1 
35401. 

• 
PetcB & lo ckeU, P.C. announce~ 

lhal A. Joan Connolly h.i~ bee-om<' as­
socl,1wd with the ilrm. OrricE'~ .ue lo• 
cated .11 160 South Cedar Slret>t, P.O. 
Drawer 1129, Mobllll, Alab11mil 36(113. 
Phone (205) 432-3700. 

• 
Fr.ink Leon .mnounces the wlot;a-

tlon of hb prnclice of law to tlw firm 
o( Drinkard, Sherling & York, 1070 
Gowrn111l'l1t StrePt, Mobile, Al.1h,1ma 
36604. Phon!l (205) 432-3531. 

• 
·rhr firm or Mcrrlll & Harrison an• 

nounct:<, thJt Gary A. Hudgln) h,1, bP. 
come ,1 p.1r1ner, which will continue 
undtir the n,1me of Merrill, HJrrlson 
& Hudgins. Offices are locawct ,11 119 
S0u1h O,,tl''> Street, Dothan, Al,1b,1r11,1 
36301. Phone (205) 792-00ul. 

• 
The /lrm of Conrad, Hammond & 

Barlar ,1nr1ounco~ th.it Ann 8. Curt­
right h,h become an as~od,1111. fhe 
m;i1ltng ,1cldrt'SS rs P.O. Box J045, Mo­
bile, 1\l,1b11m;i 36652. Phone (205) 
43J-J%8 . 

• K.1ufman, Rothfeder & Blitz, P.C. 
Mnoum tJ) th,11 Simeon F. Penton ha~ 
Joined the fir in, with o/(ic;e~ ill One 
Courr 'i(JUllf'C, Montgomery, Al,1bamc1 
36104 . Phone (205) 63-t..1111. 

• 
Wilson & King annou11cc, th.ii D. 

Michael Sawyer, rormerly law t..lr,k 10 

the I lo11ordbll~ Arthur J. Hnnes, J,., ha!i 
becortir ,1%0cl,lh!d with lf1L' firm. or. 
(ic;('~ .ire locatcu ,It 1816 B;inkhrad 
Byars Build Ing, Jd~per, Al,1b,1ma 
35501, pho11e (l05) 221-4&40, ;mrl 
1905 Mth Avenue, South, Bmntng· 
h.im, Al..thilmi'I 35205, phone (lOS) 
93o-9nm 

• Reams, Vollmer, Philips, KIiiion, 
Brooks & Schell, P.C. annqtmres 1h,1t 
A. lewl5 Phillps, Ill, h,b beto111e a~­
sorn1t<'fl with the firm. 0(/itl!\ .trl.' lo-
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c,1ted at the Pill ans.Robert~ Building, 
3<>62 Dauphin Street. Mobile, Al,1-
bama. Phcine (205) 344-4T.ll. 

• 
Jull,m B. Brackin, Jr., and Thomas 

O. Bear ,1nnounce rhr formation of 
th+' firm 0 ( Brac:;kin & Bear. The m,111· 
Ing addres~ ,~ P.O. Box 899, Foley, Al,\­
bam.1 36536, .ind th€! officu .iddrc~s 
Is 201 North Abton StnM, FolL,Y, 
Alabama 36535. Phont! (20S) 943. 
4040 . 

• 

The fl rm of Patterson & Jester 
.iMourH.l·~ that Robert Will son 
Jenkins has become i'JS\Ocl,11ed with 
the firm . Officpc; ,ire !orated at 117 
Mobrle Plalil, Florence, Alab,1mt1 
3'i610. Phone (205) 764-.3941. 

• N.illar, Denaburg, Meyerson, 
Z..rz.tur, Max, Wtlght & Schwartz, 
P.C., 2125 Morris Avenul', Blrmlns· 
h,101, Alabama, announ<.e\ th,11 Rob­
ert H. Adams, Jr., hM be{ome n mem· 
bet of the firm, and W. James Elll !iOn, 
Micha.el C. Graffeo and Allan L. 

- NOTICE-

Armstrong haw O('( oml' ,m od,1tl'd 
with the firm. omces art• located al 
2125 Morrl !» Awnu~ , Birmingham, 
Alaban,a 35203 . Phone (205 ) 
2S0-8400. 

• R. Michael Leonard h,1~ b<'come ., 
portner In thr flrm or \o\bmblc, Car• 
lyle, Sandridge & Rice al It~ WinM0n­
S11lern, North C,1rolln;i, o((ictt. Ofncl.!~ 
are loc;ited 111 1()00 One Triad Park, 
200 West ~oncl Street, Wln!iton­
Salern, North Cdrolln,1 .!710:.?. Phone 
(919) 721-3600. • 

Alabama Hospital Law Manual 
The Alabama Hospital Association ls contemplating updating the 1982 Alabama Hospital Law 

Manual, a comprehensive manual relating to various laws and regulations governing a wide range 
of health-related areas. This manual includes chapters on licensure, taxation, certificate of need, 
organization of hospital authorities and boards, and progfams for indigents, physicians, pharmacists 
and other occupations. 

Since 1982, there have been a number of new health-related statutes passed by the Alabama Legis­
lature, as well as a number of i'lmendments. For example, the I lealth Care Authorities Act has been 
amended, the vital statistics laws have been amended and comprehensive malpractice legislation 
was passed last year. With this In mind, the Alabama Hospital Association may undertake to publish 
the ma,,ual In a new edition, If enough purchase commitments are made. 

For more Information regarding orders and costs, 
contact Frank Willi ford at (205) 272-8781 or 1-800-392-5631. 

Attention 
Alabama Attorneys: 

W1~ :irt~ 111 11t~ed of lrc1~11st>d. pri1cl1c: 111~1 Al;iln111;i ;itt()lfll'YS wl10 cll,11q1• n·;i:.;011alllt~ tillr!s 
for dt•fl'tldll)CJ t1aff1c C:d'.,(!'., illlcl l('IHlPrllHJ (J('IH'ldl COIJ~;t1IJ;1t1011 S('IVIC\''..; f OJ ;idditronal 
11ilu1 r11.1t1011. please c:011t.1ct 

Cl1:11 Hyclt•rr 
r11: -P;i1d Leqal St-!IVIC<'S. Ille 

PO Uux l·l~i 
Acl,l. O-< r:IB:.>U 
('105) tl.\f:i- I :.>:Iii 
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A Survey of Alabama Law 
Pertaining to Closing Arguments 

by Benjamen T. Rowe 
and William H. Pryor, Jr. 

Introduction 
There ls a widely accepted belief that 

closing arguments in Alabama arc sub­
jecl to no ,e~trictions, other perhaps than 
tho~e pertaining to Ras~I<.· Royals and 
Tl.')(,1~ 01.-'ath Matches, ond 11rguments 
routinely proceed accordingly. Too m11ny 
lawyers, bci ng ignornnl of th<' lilw or ex• 
pee.ting their efforts to b!l frultlt!s~, do not 
object to the mmt flagr,intly lnappro­
prioic conimenlS, 3nd when objections 
are made too often thay ore dbmlsscd 
wllh the all-purpose response, "It's dtgU · 

men11 I'll nllow it:' In foct, there Is a vast 
volume> of AIAbama low dealing with 
dosing argument. ll could be Improved. 
II l\ \Omerlrnes contradlctQry ;1nd confus­
ing. but it exists and provides n reason. 
,1bly c.lcJr-and strict-,et of rules for 
conducting argument 

This ilfli clc addresses 13 common 
types o( Improper arguments ,rnd con­
rains .1 Ruide to dealing with them In 
court The al1thors' primary purpose Is to 
provide exomple~ of these argum<'.'nts and 
~how how Alabama courts have dealt 
wllh them. We d o no l atttJrnpt 10 recon­
cile thC\C cases, many of which are ~im­
ply lrr<.-concllable, and detailed criticism 
ol cascl,M Is no1 our purpo~c. ln~te.ad, 
this ~urvcy Is offered as o practlcc:11 tool 
(or pmctltloners.t 

Trials ~hould be conducted to resolve 
d,~putc.>s on a basis 1pproximatlng justice 
a~ nearly as possible, and 10 Impress par­
llcipan1~ ilnd ob~eM'~ with a sense of 
th~ dignity and maje~ty of the law and 
the., lt11:111I process. For the5e reasons, 
dll10n~ others, we emplQV strict eviden-
1lary rules (or the conduct of I rials. There 
ls little point In employlne these rules 
during trial, however, I( the cour troom Is 
to be transformed into a free-Ore zone for 
clo~ln14 argument, where Ju~tice and 
re~pcct for the law can hardly be more 

Tlw Alabama Lawyer 

111-sl!M!d . Judge Gewin',; advice on this 
Issue Is worth repe.itlng: 

"'fl'lnls ore r,1rely, l( O'ltlr, perfect, bur 
gros~ ln1f')Orfeetions should not go un­
noticed. In every case Involving Im· 
proper al'l!ument ol counsel we are 
confrontt'd with relativity and the 
d!!grN 10 which such conduct may 
hove Mfected the ~ubq;inllal right> of 
[n party). II is better to follow the rules 
th.in 10 try to undo whol has been 
done. Olherwlse stmcd, one 'cannot 
unrlng n bcl I'; nnd nnnlly, 'If you 1hfow 
a !>ktt11k ln10 the Jury box, you can't ln­
sfM 'I tho Jury not to \mcll It~' 

Dunn v. United States, 307 F2d 883, 886 
(5th Cir. 1962). 

~r 100 yea~ ago, )u!>ticc Stono o( the 
Alnb11n,a Supmn1c Court ,;ild: "11 ls one 
o( the highest Judicial funcllom, to ~ce 
the lnw lmparti11lly ildmlnl~tercd, and 
to prevent, as (ar as possible, all Im­
proper, extraneous lnllucnccs from 
Ondlng their way Into 1h1• jury-lJox." 

'Nolffc v. Minnis, 74 Ala 386, 389 !1883). 
Thb !otJtemc.nt Is an appropriate in­
troduction to a survL>y of the law of clos­
ing arguments In Alnb~rna. 

I. A baker 's do ze n Improper 
arguments 

We have divided ex.imp I es of frequent• 
ly r<'pcawd improper arguments Into 13 
tradltlonal, but neces'iilrlly subjec1ive, 
c.uogories. Not surprislnHIY, n,osl hiM! 10 

Benjr1men r. Rowe 
Is .i p,mner with 
the Mob/le firm of 
Cabaniss, John­
ston, CMdner, Du• 
n1a) & O'Nea/. /-le 

/$ ,1 1972 grnduaw of 1/10 /Jnlverslty 
of Alabama School of l .Jw, wile,.,. he 
w,u Alabama editor of thr AlabJn,.i 
Law Review and a membC'r of the 
Order of the Coif. 

do wllh money. These Include rdcrences 
10 the wealth or poverty of lltlgants, the 
nnonclnl Interests o( Jurors, the avc1lloblll­
ty or insur.incc, the nature of corpora· 
tlons and i rrelev..int foctof!. regarding 
damages. Others seek to capltallze on 
jury sympathies and preJudices. Some 
are plain a11empts to subven judlcinl 
rules. In Cilch instance, Alabama ca~efaw 
provides 11umerou1o ,Ind o(tw, colorful 
cxamplos. 

A. Comments on wealth and poverty 
References 10 il party'~ flnancial status 

arc Improper. "(L)iability for damages •.. 
must validly be deuumlnt.'d by the rules 
o( lcgJl lloblllty applicable, and not (byJ 
the economic condftlo,, of ulthcr party!' 
Al/Ison v. Acton•Etllerldgc Colli Co., Inc., 
269 Aln. 443, 447, 268 So.2d 725, 729 
(19n) . Examples are nearly endless in the 
Alabama cases. An obviously Improper 
rufcrcnce to a party's On11ncl11I status 
fOIIOW!,; 

"I rt'Pti.iSCnl county l)llople and poor 
people before 1h11 iury, .ind Mr. Dom• 
I nick, 1hc de(end~nt's lnw~r, rcpre~ent~ 
corpor,11lons; and, In the n~ ycnrs of 
my prc1CIIC0 di tho Cclumb,ana Bar I 
hove ,1lw;iys been rcpruscmlnt1 poor 
people. • • • I repl'l!S<!nt wld~ nod or­
phans before this Court, and 1hc gcnile­
m,,n on the other ~Ide repn.:sonb 11rca1 
compunles:' 

WIii/am H, Pryor, 
Jr., Is an Jssociate 
w/lh Cabt1nlss, 
Johnston, CarcJncr, 
Dumas & O'Nca/. 

~ ·-......_ lie ,~ a 1987 grod· 
• • - uate of Tulane Low 
School where he was edltor•ln•chlt>f 
of thc Tulane Law Review t1nd a 
member of Order of rhe Coli. During 
1987·88, he wa ) a law clerk 10 Judge 
John Minor Wisdom. 
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Alabama Fuel & Iron Co. v. Bennante, 11 
Ala.App. 644, 648, 66 So. 942, 943 
(1914). Another clearly improper argu­
ment Is found in Horton v. Continentill 
\.tilk$wagen, 382 S().2d 551, 552 (1980): 

In Llnders v. Long, 53 Ala.App. 340, 
300 So.2d 112, 114 (1974), the trl;il court 
comrnllled reversible error In overruling 
an objection to this question by the 
plaintiff's counsel to his cllent, "LY]ou are 
o roor mi!n?" The court In Pryor v. 
Limestone County, 225 Ala. 540, 540, 
144 So. 18, 18 (1932), held, notwithstand­
ing that the trial court had sustained an 
objection 10 tho offend Ins language and 
Instructed the jUl'Y not to consider it, 1h01 
Jrgument that "these rich little children 
have no complaint ilgainst Limestone 
County" WilS "or that chr1racter which I~ 
so poisonous and Improper as to be 
almf>Sl Immune from eradication." 

"Now we expect the evidence to show, 
ladies and gentlemen o( the jury, that 
(tho dofondantJ Continental Volks­
wagen, o small prlv,11e do,nestk corpo­
ration, owned by Mr. Wllli11m R. 
Alford-

''I expect the ~vldonce to ~how thot he 
Is the sole owner of that business!' 

Sec also J-10/1 v. Slilte Farm Mut. Auto. Ins. 
Co., 507 So.2d 3881 391 (Ala. 1986), 
where the supreme court reversed on the 
basis of defense counsel's argument that 
verdicls based on sympathy rather than 
"the frict~" would drive insur<1nce com­
panies out of busimm. 

In Liberty Natlom1/ Life Insurance Co. 
v. Kendrick, 282 Ala. 227, 230, 210 So.2d 
701 (1968), the court reversed where 
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Corpor:c1tlo11 gives you the resources of a mt\jor equity 
lender with 23 offices across the Southeast, but with the 
nexibility many m,yor lenders siruply can't r,rovlclc:. So call 
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iii C,uw MOrtCl•lil• C¢1,rpo,1Uot1 

~mtli';,,_,, HIJnlttd V"Ql<til M<lii-Qftlloft!lon 

counsel rem/Irked that, "Liberty National 
is a vary wealthy company; a man stole 
a nilllion dollars up there a week ago:' 
hi Metropolitan Life Ins. Co. v. Carter, 212 
Ala. 212, 213, 102 So. 130, 131 (1924), the 
court reversed where counsel argued that 
i( the jury gave the plain 1i(( "every nickel 
claimed • .. it would not hurt· this defen­
<font:' notwithst;inding the trl;il court's 
su~tillnlng of an objection to that argu­
n,(ml. And in Am!!rica11 Ry. Expre5S Co. 
v. Reid, 216 Ala. 479, 484, 113 So. 507, 
510 (1927), where counsel argued that the 
amount awarded "doesrtt rnakc any dJf. 
ference 10 the American Express Com• 
pany ... they will still be running 
Ceorgiilna;' the court reversed, not­
withstanding the "withdrawal of the argu­
ment!' In I lar({ord Fire Ins. Cu. v. Arm· 
suong, 219 Ala. 20a, 121 So. 914 (1929), 
the court reversed on the basis o( a 
reference lo tho defendant's I ending and 
collecting money. In Taylor v. Brownell• 
O'Hcar Pontiac Co., 265 Ala. 468, 469, 
91 So. 828 828 (1957), the court nfflrn,ed 
the trlal court's granting of a new trial 
where counsel hild argued, "We i;lre after 
somebody that can pay:• Set> also Ashbee 
v. Brock, 510 So.2d 214, 216 (Al;i. 1987) 
(where the "trial court properly exercised 
Its cJlscrotlon In prohibiting plaintiff's 
counsel from arguing that the Jury was 
not to consider how the defend.:int would 
satisfy any judgment"). 111 Jackson 
Lumber Co. v. Trammel/, 199 Alo. 536, 
74 So. 4 69 (1917), the court reversed 
where the trial court h~d c:lecllned to 

grant a new trial not.withstanding 
references to the defendant as a large ;ind 
powerrul corpo ration and to the plaintiff 
as d poor rn,in. 

References to fin;mcl°'I statu~ can be 
Improper even when they ctre based on 
racb cuntairwd in the record. In Allison 
v. Acton-E(heridge Coal Co., 289 Ala. 
443, 446, 268 So.2d 725, 727 (1972), the 
coLtrt held the following remark by 
defense counsel to be Improper and 
reversed: "It's a greal thing, folks, to be 
a very we<1lthy miln ;ind 10 be able to so 
out and hire two law firms with four 
IAwyers." It c:lid not molter that the plain­
tiff was in (-ac1 a wealthy m;in r1nd that 
his earning!. had beE!n put Into widenc:e 
to prove his loss o( lncorn(!. 111 0 1/~ 
EleviJ.tor Co. v. Swllworth, 474 So.2d 82 
(Ala. 1985), the rcmork that the defon­
dr1nl could .ifford to hire an expert In 100 
cc1~es warranted reversal even though the 
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record ~hOWC'd tho:11 onl! of ll~ c'xpl'rl!, hnd 
in fact been hired by the defendant In 
100 C.ISC!t, CompMc lhCSl! Ci!)OS with 
Windil.Jm v. Ncwcon, 200 Ai,,. 258, 259, 
76 So. 24, 25 (1917), in whiC'h 1he coun 
said, "(l'J<1rti<•-. haw ii right to try their 
t-auses on illegal l>vidcncc if they ~o 
de~iw, and if they try It on ~uch evidence, 
cou,hcl haw a right to .1rgul! II ..• :• 

Thl! AIJbam.i courb very ofl<!n h11ve 
hrld this type arg1.mwn1 to be In· 
erndlcable. 5cc, e.g., WJlb v. Fp~y, ..111 
Ala. 502. 503, 101 So. 106, 107 (1924) 
(statement th.it "d<:fendant w.,~ J populc1r, 
wealthy mnn who did not go to sec 
whethl•r th<' plc1in1iff Wi'I~ dt'Od or .Jllve 
and left her lylrig lhew Ilk<> ,, dog" not 
cr..idlcatcd by rcrrnctlc>n, ~11~1olnlng of ol). 
J12ctlon and rl'buke of cour l); />ryor v. 
Limestone: County, 225 Al,1. 540, 14'1 So. 
18 (1932) hcc ,1bovel1 fJlrmlnHll,1m W.1tcr 
\MJrk~ Co. v. Williams, 220 Alu. 2081 289, 
153 So. 268, 268 (1933) (rcfc1uncub 10 tho 
pOV!'!rty of the plnlntHf, tho power of the 
dcfend;ml nnd tlw l11<.>lev,1nt fact of the 
defend,mt\ culling off of w,:iter to it~ 
custome"' wc1, ''of thrll r l,,~s of argument 
that cannot Ix, er.icl1c,1trci'?. H11t se<•, e>.g., 
D<1n/el Comrrucr/on Co. v. Pi<'rrc, 270 
Ala. S.l2, 5.30, 120 So.2cl .i81, .387 (1959) 
(where the court clct•mt'<l crc1clicable the 
ilrgument th.11 the dcf,•ndJnt tornp,111y 
was i,Jylng that a poor man\ son should 
not recover ,ind th,11 "if the jury brings 
out a verdict le~~ thJt (ski SS0,000 It 
wouldn't he any more than a mosquito 
bite to 1hl~ clt•fond.in1"), Crrr Rrothcrs, 
Inc. v. Mary ), Wa/k('r. 416 So.2d 1045, 
1048-49 (Ala.Clv.Apµ. 1982) (rt'ference, 
10 the plaln11f( as .1 "widow lady" whc, 
llved In a mobile hoinc whh .i ret.1rdcd 
son held no110 be beyond lhc '1<.wa1lw 
powers" of the 1rlal courl); Blot1nt 
Brothers Com 1r11c1/011 Co, v. Ro!>C1 274 
Alr1. 429, 4:19, 149 So.2d 821, 832 (1962) 
Matement thllt ,J $25,()00 wrdlct 1'woulcl 
not bu a , lap on tlw leg" held 
eradka ted). "11 Jhc lntcr)t'ction o( weolth 
Into t1 trlnl •.• b nol pN ,e In· 
eradicable ... Euch Cili>l! mu~l bo dedd­
ed In llght of the pccull.ir fo<.:b .rnd dr­
cum~tances involwcl .•• ," G<.'ntH.JI 
Ffnnncc Corp. v. Smltll, SOS So.2d 1045, 
1049 (Aln. 1987). 

B. Insurance 
"II l~ ,l gencr<1I ruk• of lonK·'>lilndlnK 

th.:11 It b 1.irror to lntroduc<! the fall or 
liability in$urJncc 10 ,how th,11 .i party 

wll l not h<'M! 10 pay the judgment." 
Earhornc v. Sltlcc Fc11rt1 Mut. Auto. Im.. 
Co .. 40•1 So.2d 682, 683 (Alil 1901). It b 
error to allow "testimony to show, or 
tending to ~how. that defend(lnl was in· 
clt!mnified in the premi~es, in any degree 
or fashion, by an in~urance rnmp;my:• 
Co/quell v. Williams, 264 Ala. 214, 222, 
86 So.2d 381, 387 (1956) quoting 51.Jnd­
ridge v. Manin, 203 Ala 486, 486, 84 So. 
266, 267 (1919). MoreO'ICt, ev,dcncc 1ha1 
a "plaintiff has falreadyJ received ln~ur. 
ance benefits for his Injuries Is prejudicial 
to hi~ c.ise .ind ~hould not be ildmittcd:' 
Milthew.~ v. Tum1/oom County, 421 
So.2d 98, 100 (Ala. 1902), quot ins Jone} 
v. Crawford, 361 So.2d 518, 521 (Alil. 
1978). In bhort, any argument of counsel 
rog,1rdi11g th!! availability of ln~ur,1ncl" I~ 
ontlrcly lrnpropcr, but set• Ala. Cotle 
§12·21-4S (Supµ. 1988)1 which provides 
that evidence thot medical bllls havo 
been or wi ll be pafd is competent. 

ThC' policy of thls rule Is c.:lc.11. As st<1tl>d 
in St.indridse v. Martin, 203 Ala. 486, 
486-87. 84 So. 266, 267 <1919): 

"Thrrl.' can i>CatC('ly l)i' mMfo 11, .1 Jury 
a more seductive ,ind i11sidious sugges­
tion than tfldl ..1 ~rtlfct for tl:ima)ie-; . 
wlll Ix· vl~lted, not upon (the) defcn• 
darll, but upon some i~vbible corpor..1 
lion whose businl''S 1, ,~ 10 ,t,1nd for 
and p11y ,uch d,1m,1ges:' 

A ~tatement that "(h)e suid If l woukf 
turn ii overt<> the insurance, they would 
r>ilY for II'' is obJectionable, Lloyd Noli.ind 
Found,1tion, Inc . v. Harri.~, 295 Al,1. 61, 
67, 322 So 2d 709, 712 (Ala. 1975), .is Mt! 

the st,1tcmc11t~ by coun!,l!( In dosing that, 
'W e havo albO dismls~cd ,h to M,. Ritch­
ie. We don't want to pcnall:t!! Mr. Rltchit', 
We .ire after somebody th,u c.:.in p.iy:• 
Taylor v. Browne/1,0'Hc.:t, Pontiac Co., 

265 Al,1. 468, 469, 91 So.2d 828, 828 
(1956). And, "IW]oulcln't you feel tlm the 
pcopk• you paid to protE'Ct you should 
tJkl! cctrtl of thl~ child In some way:' Col­
quou v. WIii/am-. 264 AIJ. 214, 221, 86 
So.2cl 381, J87 (1956). And . .,, don't ilSk 

you to hurt ,mybody ,ind you won't. You 
return folr compensntion to her and that 
1\ $200,000.00. You won't run anyone:• 
Prv)cort v, MJrtln, 331 So.2d 240, 246 
(Ala. 1976), 

When the clck•ndJril\ counc;el argued, 
howt.wr, th.:11 the drfonrfont might have 
to puy 1h1.1 pl.ilntlff d,1m11g~, the follow­
ing st,llcment w,1~ not held Improper: "tr 
he Wdlltb to go into whew the money 
<'.Omc~ frorn, wt• will meet hlm on it:' 
A/,1bJ!llJ PowN Comp,wy ~. Smith, 273 
Al,1. 509, 5.l4, 142 So.2d 228, 243 (1962). 
In MMht•ws v. '/uscalnosa County, 421 
So.lei 98 (Al,1. 1ga2)1 however, a simllar 
rebuttnl arsumcnt ,1ppnr<'ntly Wctb 

dl~allowed. St•t> aim Co/qucu v. 
Willh1m~, 264 Ala. 214, 86 So.2d 301 
(!9S6); Lloycl Nol.ind roundutlon, Inc. v. 
11,lfrl~, 295 Ala. 63, 67, J22 So,2d 709, 
712 (AIJ. 1975) ("what's good for the 
goose Is good for the gandl!r"). 

The tour! In P,,rker v. '#ii/lams, 267 
Al,1. 12, 15, 99 So.2d 210, 212-213 0957), 
ofrered the followln8 guidJnce: 

" I hrn.• Is ,1 principh' In 1h1~ connection 
1h,111r co11n,cl 110lun1,11ily ,ind without 
lcg,1l 1111h1 Injects Into the C,l\l! tho fa1.1 
o( ln~ur.1nrc• c,,rrl<.'<l by hi\ oppom'nl 
h m.iy bo thr c-.,u,(' for srant ng ii new 
111.11 c.1hhough no motion or ouj1.>e1ion 
wn\ m,1dl' ,1'! 10 It o11 the time or it, oc­
currmw. To ln~l\t UJ.)On and ilfl!UC ~U<'h 
,1 m,lllcr ,ll ti,iit tfnw would tend 10 
1,i,,g111fy the facl In 1ht' 1",tlrn,11io11 of lh!! 
jury. ti would tlwrcfow W('111 .ip­
p1oprlo11e 10 w,1it M1cl make a rno1fon 
101 ,1 now trial If thr vtlrrlicl I\ adver,e 
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and have that as one o/ the ground,. 
That would justHy a c:on~idcration of 
the q11estion on its rnorits as 10 whe1h11r 
It wM Injected Into the trial without any 
necessity there/or and voluntarily by 
coun~cl in order to rrc)udicc the c;ise 
ognln~t the defendAnt. In determining 
that question the whole situation mu~l 
be considered in order to (ind whuthor 
coun~el h.is volunwrlly lnlccled Into 
thr c:i~P m111ter which Is prejudlclRI 
nnd lneradicnble • , . :• 

11, Thomas 11. Ware, 44 Al a.App. 157, 
204 So.2d 501, 504 (1967), however, 
where the plaintiff '1n a volurHuurC:?d 
unresponsive remark" testified that he 
was "under the Impression that Mr. 
Thomas' insur.ince was going to pay (or 
it;' the court of appeals held that the trial 
court had not erred in refusing to grnnl 
a mistrial althouah "[aJ motion lo exclude 
or strlko would haw be1m well-put!' The 
court cxplalnod that "110 1 all such 
references arc beyond remedy 011 a pror>­
C:!I' in~tructlon!' Sf!a also Prescott v. Mat­
tin, 331 So.2d 240, 246 (Ala. 1976); 
Cooper v. Bishop Freeman Co., 495 
So.2d 559 (Alr1. 1986). 

Although ii Is uncll:!d1 whether a slri8IC:! 
reference to Insurance Is lncradlcablo, 

certainly repeated references are highly 
Improper and almost certain to lead to 
reversal. Sec Colqueu v. WIiiiams, 264 
Ala. 214, 222, 86 So.2d 381, 388 (1956) 
(''neither retraction nor r«:?buke would 
have destroyed the strongly prejudicial 
suggestions that ii wos an insurance com­
pany .. , who should ond would have 10 

pay''); Somach v. Norris, 361 So.2d 1005, 
1008 (Ala. 1978) (''this case has to be 
reversed ~o that it can be tried in an at­
mosphNe free of the prejudicial In, 
fluence of Insurance"). 

Improper arguments in thi~ areR rlo not 
have to be in reference 10 an "insurance" 
agreo11'ont per se. Rcf(!rences to an in­
demnity agreement or ony other suggcs• 
tlon that the opposing party will not have 
to pay a Judgme111 is improper. Robins 
lingineerins, Inc. v. Cockrell, 354 So.2d 
1 (Ala. 1977}. 

There ore, of course, exceptions to the 
rule ilgoinst references to an insurance 
agreement. For example, "a defendant's 
mentioning his liability insurance is nol 
inadmissible If it is associated with or in­
terwoven with 11no1her part of hh; St(lte­
m e 111 admitting fault, Sc> as 10 be lnsepar-

abll,!:• Crump v. Geer Brothers, Inc., 336 
So.2d 1091, 1096 (Ala. 1976) (the allegud 
statement: "t am personally covered with 
insLimnce to cover my errors'1. And, "One 
m11y make reference to an Insurance car• 
rier for the purpose of showing the fact 
that the wilness has b~en retained by the 
carrier for thl:! purpose of preparing evi­
dence to be used In the case!' Callaway 
v. Lemley, 382 So.2cl 40, 543 (Ala. 1980). 

C. Corporation s 
Corporations ore tempting targets and 

improp er arguments concerning 1he111 
come in a variety of forms. References to 
corporations as "~oulless" entities are an 
old tactic:. tn Commercial Fire Ins. Co. v. 
A/lc11, 80 Ala. 571, 573, ·1 So. 202, 204 
(1887), the Alabamcl Supreme Court 
reversed where the trial court had over­
ruled an objection to tho (ollowlng 
argument: 

" •.• the co111 l .. , pe11nlttcd plalntl/fs' 
c:oun~el In his c:oncludlng argument to 
say to lhe Jury, 'that th!! anc;l)~lry (nmn­
lng lh1!11'1) or pl;ilntiffs wel'<;l well.J<pown 
lo counsel, and to every one else who 
llw.d In the cpmn,unlty with them; 1ha1 
their honor, Integrity, honesty, and 
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1ruth(uln<',~, anrl th,11 nr 1lwh dt·~rrn 
dclPI~, h,,d nevP.r hcrn r .1lled In ques-
1lon uni/I this soulless corporation, 
dQfendani In thi~ cc1-c, hJd d1.irgt'tl <111r 
or their cfl.''1<:Cnd,1n1s, ll!'n , t er Allt•n, 
with f,1fsrhood, fraurl ,md mls1eprc,;en-
101lon In procuring the policy of In• 
suranco In thi~ c.1>0:1 (,•mphasl, ,,ctded) 

More recently, in Southern Life & 
Hea/ch Im. v. Smith, 518 Sb.2d 77, 80 
(Al11. 1987), the court ~lated thcll II was 
Improper ,incl highly prcjudld.il for an 
Jllomt,,y to make the following argument: 
"A corporJtion, like I said, ls a leg.ii en· 
illy ..• bu1 It's not a human nelng, 11 has 
no conscl<'nce:' I low<.•vcr, brc11usc the 
triill court had susr.iinrd an objection to 
rhc~e rem.1rks and offered to glw curative 
ln~truct Ion~, the cuurt held rhJi reversal 
WilS not mandated. 

Perhap!. tht! mo~t bl,J1an1-and fomous­
-examplc of thi~ type ,11gumen1 occurred 
in Chry)/cr Corpcmition v. Ht1sscll, 291 
Ala. 167,272, 280So.2d 102, 106 (1973): 

"Thi~ 1, wh,1t this l,IW'UII I\ .111 ,,bout. 
Let fflL' wll you \C)!llC!thlng about thl~ 
corporilllon, lady nnd gentlemen. They 
keep 1,1lklng about Mr, Prculu, Mr, 
Proultt, Mr. Prcu u Hill Preulu, 11, ,ln 
indi11idu,1t, h not being iued. W~ hiM? 
got two corporallon~ hl.'re in 1h1~ c.iw. 
Jim Proulll Chry<,lcr Corpor,111011 ,111cl 
tho Chry~lcr Co1µor,1tlon In DC'troit. 
Th111k luM .1 mlnutr .1bou1 whnt a c.:or­
poralion Is, l( you wlll . 

"Y<>u .ir1• 1,copl£1, I .1111 pooplo, Mr. 
Haswll I~ people. You ha\lC! got blood 
running through your \IC!lns ,.md you 
haw got ,1 he.in bc,mng. U you ~,,ck 
your On8l''• yo1J blrrd . One oi these 
(l,1y~. It mny be 1ornorrow 01 11 may be 
years from now, hut you arc 1M.1ry one 
going 10 dlr• I'm 11olng to di(' Jnd Mr 
H,w,ell Is 11olng 10 dil', ... 
11\nd lady and 11on1l\.'mun, whr.m you 
die and I die, we ,111111011114 tu fuc.,• th1' 
~1m(' M,tk('r, We! .ire going to answer 
for wh,11 Vil? did on thl~ earth. I'm go­
lnt1 IO unswer for what I did. Lot me tell 
you ~omothln!:\, l.idy ,md llt·ntlcnlllll, A 
C'<>r1)or.1Hon h.,~ 110 hr.irt, It ha5 got no 
,oul . It ha\ got no fear of I tell c1nd 
Damnation In thl• htJroaftN:' 

rho sL1prt1me court reversed on other 
grounds, but "for guidilnce in the event 
of dnothur trl~I" ~.ild, ''(Tlhis argument 
was improper, highly prejudicial ,md noi 
relevant to any Issues in tho case. A cor­
poration ls entllled to folr ,1nd equal troat­
ment if 11 Is a party 10 litigation:• Id., 291 
Ala. at 273, 280 So.2d .it 106. Sf'c also 
Al,1bc1ma L/cctrlc Co-Operatlvo, Inc:. v. 
Partridge, 284 Ala . 442, 447, 225 So.2d 
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848, 852 (1969) ('Employers Mutual of 
Wausau Is not A person, thay don't hove 
blood In thulr win\, ar,d you can't c:ut 
them and hurt them '), Cordon v. Nall. 
379 So.2d 585, 586 (Ala. 1980) ("It 
doe&n'L h,1vo a soul, It has a bonrd of 
director,;"), 

Other cases concern Improper 
st,1tements about the conduct or 
methods of corp<lra t1ons . 1 hcse 
arguml!nt:. frequently Involve ilssertions 
or lnipllcatlons that wltnesSili who are 
corporate employees will lose their 1obs 
if they testify udvorsely 10 the company. 
For examrle, 1111( de(encfont's employees 
were guilty of negligence and came liito 
cour t and o1clmitted it, they would lose 
their job~'' was deemed 10 haw "pnssed 
the bound~ of legltlmnte ilrgument'' in 
Louisvlllc & N.R. Co. v. CunninRham 
I /1Jrdwdrt' C.o., 213 Ala. 252, 255, 104 So. 
433, 435 (1925). St..•(.• ,tl~o 1.t,ulsv/1/c & 
Nruhv/1/e Railroad Co. 1~ Wade, 280 Ala. 
453, 195 So.2d 101 (1967) (concerning a 
~ti'ttemenl lhill lhe pre~nce of bo~scs in 
the courlroorn was intended to ln­
tlmid;ite employee wltnes~es); AmcrlcJn 
Rubber Corp. v. Jolley, 260 Ala. 600, 605, 
72 So. 2d 102, 106 (1954) ("if you told it, 
you would lose your job"); Birmingham 
rl!!ctrlc Co. v. Clev(!/Jnd, 216 Ala. 455, 
462, 113 So. 403, 408 119271 (conductor 
,,nd motorman who allegedly h,]urcd 
hoy on CM "ore nol going to lei II bo 
known" ~lnre 111hey nrc not going to lose 
their 1obs''), 

In Louiw/1/e & N.R. Co. v. M,1\on, 10 
Al,1.App. 263, 271, 64 Sn. 154, 157 (1914), 
the followinis arisuml•nt was deemed 
"highly Improper": 

"I( you reach a vl!rdlt I by rn.ikln1:1 It In 
that w,1y lby quotlcnll, ,is soon os the 
hiry ro<im 1~ c::tenrc.od, where you h,we 
been, there will IX! somebody 1hcrt: 
picking up ~c-r,,p) of fl.lp<·r 10 ~re if 
1lwr,1 I~ ,1 cwotlent vo,dlct, :ind, II they 
nnd ;triyihlng there Ihm looks llko tha1, 
they wtll bring 11 In, and have It set 
.iside, w, when you go Jnd l\t'l ,1 1111r• 
di,t for thl~ pl,1l111lff, or,1ny mher 11t,,ln-
11rr In this srnle, aKnlrul a corporation, 
you hnll(_• to guard i,g,1ln~1 c11erythln11:· 

Tho court rcfustid to ,cverse, however, 
beG1usc "II doc~ not ilPJ.)Qar that the rul­
ing ol the tlial court with respect thorcto 
were promptly invoked:' Id., 64 So. at 
157. 

In Moor<' v. Crow, 267 Ala. 325, 328, 
101 S0.2d 321, 323 (195U), the trlol court 
overruled oujl!ction) 10 the following: 

'\<\re WI! going 10 ll'l rhe loan ('()Ill• 
panies in Jcf/erson County llko 1hc 
A<:me lo;in Company 1.il«> wen on1• or 
U\ .ind thmw u~ In I.ill for J civil dcbl 
.ind make u~ undergo thC' rigor. .,ncJ 
tortures o( the damned/" 

The supreme court reversed, saying that 
"w~ lhlnk sub~tanti,11 prejudice •.. 
rcsulLL>d'' and that "overruling the de/en• 
danl'!> objoction~ tendt>d 10 pu1 the 
courl's stomp of .ipprov,11 upon such .ir· 
gument:1 Id. 

D. Appeals to the fi nancial interests 
of jurors 

II is improper (or coun!>el to .:ippcJI to 
the Jurors' financial interests. In Wl//ii1ms 
v. City of Anniston, 257 Al;i. 191, 192, 58 
So.2d 115, 1'16 (1952), lhP lrlal court fnlled 
to ~uMain ,m objeetion to the (()11(,wing 
Improper ,1rguml!nt: 

"If the pl,,lnliff 1~ gl\11.'n a wrdict, wlwre 
wlll the lllOlli lY COlllC frot1'1f II will 
come out n( rhe city trl'ilsury. The city 
ha~ no money of It~ own. The only 
money which II hs ,~ money which It 
Kot~ rrnm t,1xos. A1l 11w lmprovo111cn1~, 
Including this cowthou,r we:'n• in, h11w 
to be paid for out o( tuxes. laMis arc 
u!>t..'Cl to h11ild tho \trt1c1s and the 
\Chool\, All city ln,ptO\lt'rm.•nt~ c,111 for 
mxes. Ou, money must 110 for tho~c 
things. A11d I( the pl.itntlff Is given J \l(lf­

dlc1 1hr money wlll have lo come out 
of t.ii.e~." 

The supreme court reversed since, "(l]n 
effect coun~cl for 1he dcfondant told the 
m<>mbel"i of the jury that if they gaw the 
plaintiff II v<irdicl, they were taking the 
moni!y out or their own pockets:· Id. Sec 
«t/~o /3adser v. I lo/Ion, 27 Ala.App. 534, 
175 So. 700 (1937). 

11, Law,C'ncc v. Alnbama Power Co., 
385 So.2d 986, 987 (1980). dcfon!oc 
counsel made the (ollowlng appeal to 1he 
juror's (inondJI interests alt utility 
cuslomers: 

"In orhor wo,d,, tho 1>l,1lntlff muM pf'O\/C 
that (negligence) and ,r he ho, ,101. lht1 '1 
Yoll O'ln not return ii verdlc1 in his favor. 
And th:11·, ~omctlmc!t not an easy thinM, 
ond I know 1h01 It'( nCll .u, cc1w thln1.1 
in thh case. The caw thing would be 
(to) ~.,y, 'OkilV, we feel sorr, for tht't>l' 
people ,,nd thCr<'fOf'(,' wt!'re golng 10 re­
turn a wrdlct agalns1 lhl' Pow('r Com, 
p,1ny. rhoy can .ifforrl 10 pay 111 And 
1ha1',; truo, Jnd the r.11cs will be p.med 
on, bec,1u~· It's ,1 public ullllty, and the 
rates aw based on thl' t•xpCn\tl~, ,md 
it'l l bo pas~cd on, hut you arl! thll low 
In this c.,~o, ,md ~o you h,JVc to ,mswcr 
the quesllon today:' 
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On ;ippefll by the plaintiffs, the supreme 
courl d(!d lned to reverse b!!cause no ob­
jection had been niade .md the court was 
''simply unable to conclude that the 
remarks cited when considered along 
with the en lire trial [described as low-key 
and slrnightfo1wardJ were 'so grossly im• 
proper' and 'highly prejudicial' that 
[their) evil influence and effect (wereJ in­
eradicable .•. by prope( admonition." 
Id., 3135 So.2d at 988. See a/so I l<'lt v. 
State Farm Mut. Auto. Ins. Co., 507 So.2d 
388, 391 (Ala. 1986), In which the 
supreme court reversed where the trial 
court had overruled an objection to the 
following argument: 

''I sub11111 10 you thn1 1r vou base-or 
)1Jrles base- I heir verdlcls In a coso like 
lhis purely out or sympathy for tho 
dcfcnd,1111~. iiol on tlw hnsl~ of the (ncls, 
1ho1 ln~urM1ce corn pan le~ wl ll soon go 
oul or business:• 

The court classi (ied this argument a~ a 
rcforcnce to the wealth or poverty of a 
litigant, but the remark clearly could 
have been con$1ru&d as an appeal Lo the 
juror~· interests as in~ur(,!ds. 
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E. Appeals to passion and sympathy 
An appcal to the sympathy or passion 

o( a Jury Is Improper. An improper, 
though 0radicotcd, appeal to a Jury's 
sympathy w.is made In Mobi le Light & 
R.R. Co. v. Ga/Jasch, 210 Ala. 2191 2201 

97 So. 733, 734 (1923), where "m hc Ol· 
torney for the plain riff in his closing argu• 
ment to the jury stated to the 
Jury ... that the plilintlff was a mother 
and a wife and ror'tlarked that the jury 
know what a mother meant to a home 
and urged the Jury to increase her 
damages on account thereof:' See also 
lif e & Casualty Ins. Co. v. Se//, 235 Ala. 
548, 552, 180 So. 573, 576 (1938) 
(reference 10 plaintiff as ''that depressing 
figure" improper but oradicoted); 
A/i,1/Jama Power Co. v. Bowers, 252 Ala. 
49, 53, 39 So.2d 402, 405 (1949) 
(reference to father kneeling by son "dy­
ing In his own blood'' improper though 
eradicated). 

An improper appeal to 1he passion of 
o jury was made in Birminsham Electric 
Co. v. McQueen, 253 Ala. 395, 401, 44 
So.2d 5$18, 603 (19$0), where plalnLlff's 
counsel stated; 
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"I was surprised when I found oul 1ha1 
he w:1st1't killed. I will tell you, 
gentlemen, you go out there and do 
your duty and render a verdict (or the 
an1oun1 which we arc l.lbklng for In thai 
complaint and Y()U will serve your 
counlry here and you Will stop lhe 
headlines o( the papers in Birmin15ham 
.ind other p~pcrs of f)Coplo killed .1nd 
run aver by street car.; In Birmingham:• 

The harn, ful <lffilct of Lhls argument again 
was held to have been eradicated by the 
trial COlirt's promp1 and ve,·y emphatic 
I nstructlons. 

The llne between proper and Improper 
arguments in this area is a fine one. In 
8/rmlnsham Electric Co. v. Cleveland, 
216 Ala. 455, 462 1 113 So. 1103, 408 
(1927)1 the court said: 

"The court cannot 100 narrowly cit· 
cumscribc the seopc niid k11hude or 
orgurnent. Counsel mu11 be Rllowed, 
within limits, 10 draw 1helr own con­
clusions and 10 oxprcss their arguments 
in thuir own w,,y, 1Jrovlclcd, of course, 
they (lo 11011r1wcl ou1 o( the record or 
make use or unfair means to creale pre­
judice In tho mind~ of 1hc jury:1 

When "counsel stated to the Ju1y that 
defendant h.id scoured the records o( 
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wery doctor's office in the county to get 
~omethlng on plaintiff, ond olso plolntlff 
wa~ ii~ sweet ilS a llm-cent bo!lle of Hoyt's 
cologne as long a~ he wus paying In, but 
os soon as ho got sick he w,1~ as offen· 
sive JS a polecot to the company;· the 
court thought, "While the ~tatement~ or 
counsel In argument might be termed 
rather extrnv.1gan11 they ore nOI wholly 
unsupported by the evidence:• N,11/onol 
Llfo /murance Co. or America v. 
Hedgt•c:oth, 16 Aln.App. 272, 273, 77 So. 
422, 422-23 (1917). In White v. White, 33 
Ala.App. 403, 34 So.2d 182. 183 (1948), 
counsel's reforonca to hls cllo,,t (who Wil~ 

~uing to collec t a debt) as .m "afrlictt.>d 
[handicapped! sister" did not require 
reversal &Ince "the Jury was prlvilcge<l to 
ob~erve her condition" and ''coun:.el 
could make commenl. In argui,,ent on 
thb evidential fact:' Nor dicl the supreme 
court reverse where counsel n,ade the 
followlng remark in a medical molp@c· 
ticc suit: 

"Gcn1lomon of the Jury, you ~houlrl not 
~how to 1he dcfondan1 any more con· 
s1der.11lon on thls trl,11 th,m hc showed 
10 [the Pl:1ln11fij when ht.' 100k th.it bill 
~1col lnslnJment and r,muned II lrtto 
ltho µlnlntlff'sl pmis and gouged 11 holl' 
In h." 

Piper v. / /afford, 247 Ala. 530, 531, 25 
So.2d 264, 265 (1946) ('The nrgurnent o( 
eounsel ••• merely was an emphatic Wi'f-/ 
of st-.Hlng plaintiff') contention ••• "). See 
also W.iyland Dlw/bur,ng Co. v. Gay, 287 
Ala. 447,454,252 So.2d 414,421 (1971), 
where the courl held that .in Invitation 
to 1he Jury 10 consider 1h.it "a man has 
been wiped off the earth and his family 
cut in hnlf" was not !iO lnflammato,y a~ 
to require reversal where the trl.il court 
h,id ovcrrulud ob]l'Ctions but charged the 
jury again~t deciding the c;ise on the 
basis of sympathy. And sec• Windham v. 
Ne-.vion, 200 Ala. 258, 259, 76 So. 24, 
25 (1917), where the rcn,ark, "Why, these 
men considered It a trifling thing for the 
boy to have his leg crushc.,d" was 
11jus1ifled'1 by " the evldcnec, thu ls~ues, 
or the testimony:• 

The follClwlng r1tmnrks by counsel w-erc 
allowed, Ovt'r objections, in ..i wrongful 
de.1th casll: 

''I WM thinking o( the l}(:ginnlng of 
Lon14(dlClW's poem, 'Thi.' Reaper: l wa~ 
thlnkl nfl thut In connection, 
gentlemen, 'There 1, a l(('aj)\'t who..c 
rMmc 1, Death, and wllh hi~ CYI Ir. 
ktun, hll cut!> the bearded gr,iln In a 
br<'ntli and OoW\!r.. thut srow between: 

(he Alab,1ma I awy<>r 

And here wos a 19~nr -old OOW!'r, ;ind 
11s humJn being!>, ~ have the losse~ 
In life, but YoU go 1hrouRh .i bur<iau 
drawer, and you will h,we In h o rew 
Ko1fok pictures and il book, and n 
w,11ch ho used to W(?ar. liulc scraps of 
mnyb<.' a f)ilrticulor s"ilrt ho wa~ woud 
o(. That Is his bureau dmwer. He Is 
sono, ht Ii llvlng In a mount under a 
1nountJln on o hlllsldc, bul you can 110 
,,nd open thilt dr11wrr ,ind look ,,t tho 
lottel"I he u~ed 10 write, anrl tho pie· 
tum!> or hi!, friends he uwd to take, and 
your,,,, think c,( how he U!,t·d to come 
In and kls~ his mother .:ind odd Icy ,,nd 
dcllsht and brightness to the home:• 
Sou1hcrn Rai/wJy Co. v. Jarvis, 266 Ala. 

440, 445, 97 So.2cl 549, 553 (1957). In­
credibly, the coun on appeal decllnt.-d to 
M1erse since the remarks were made as 
a,, "I llustration" nnd not as an nsserUon 
of fact. 

S1III, such oppeals 10 pa!>slon or ~ym­
pJthy are fl'ilught with peril. The follow­
ing l't!mark~ or counsel In his opening 
statement were held in,proper: "Now this 
accident h.ippened back in January 
1968 ·'" • when Susan Swan was killed 
• • • (H]er doddy, Col. Swan, WilS flying 

combill in Sou1hcas1 i\sla:• Magnusson 
v. Swan, 291 Ala. 151, 153-54, 279 So.2d 
433, 42'.l {1973) (c@dlcated by prompt in· 
muctlon to jury). And ~ plaintiff's 
counsel's reference 10 his dlcn t c1i. a 
"poor, crippled Veteriln" was held Im· 
proper, though eradlc:iltcd by J ve~ 
strong re~pon~e from the trial court, 1n 
American Rubbi•r Corp. v. Jolley, 260 
Ala. 600, 605, 72 So.2d 102, 107 (1954). 
In Hr/1//ns Cafeteria Co. v. ShotL~, 230 
Ala. 597, 597, 162 So 378, 370 (1935), 
where the trial court overruled an objec­
tion "to th.it portlo,, of tho argumont of 
plaintiff's counsel wherein he i.1.i1c-d that 
the plaintiff w.i~ a poor country boy 
come to toWn fiom rranklln County;• the 
supreme court reversed, 1aylng: 

"Tho nJtUrr1l tcndoncy is to crcnte pre, 
Judl<.I' 11nd thl• Jrgurrcnl must be ,ic­
corded 'lust 1hnt 11urpo~e which Its 
author intended It should ~:M' 
nothing lcs~: • • • lllf 11 be sold 1h01 
revt'rsal or th<' Judgmrnt in ~ueh ca~ 
may work a h~rd~hlp upon ,,ppollco, 
It results from the conduct of him who 
st(llitlS os hl9 ~ponsor In the trio!. We 
know of no nio<e t'(fcctlvc way of 
repressing thl' wrong anti rl'l.ll11tuinl1111 
the Integrity of the prciession in the ad, 
111lnl~trotion of tho law!' 

Alabama "decisions are 10 the effect 
that though a <act n1ay bf.! in the proof, 
yet 1hls would not lus11fy an undue use 

thereof In order 10 11rouse sympathy or 
prejudice:' New Fmployees' Benevolent 
Soc. v. Agricola, 240 Ala. 668, 676, 200 
So. 748, 755 (1941), citing Birmingham 
Electric Co. v. Mann, 226 Ala. 379, 147 
So. 165 (1933). 

F. Invitations to Jurors to tand in the 
shoes of litiganls 

"Generally, an .1ppcal to the Jury'!t wm­
pathy during dosing argument by In• 
vlting tho Jurors, Individually, to stand In 
the shoes of the lltlgant Is consioered Im· 
proper. Allison v. Acton•Elheritlge Coal 
Co., 289 Alo. 443, 268 So.2d 725 (1972). 
Cose law demon~trates, however, that the 
courti, hflve not been Q\ll!rly restrictive in 
their application of thl~ rule:· rauntflifl v. 
Phllllps

1 
439 So.2d 59, 63 (Ala. 1983), In 

('Ountaln the court held that there wil\ no 
basis (or reversal where counsel argued, 
"We dr<! deolln15 w11h !>erious busi· 
ncss ... the same thing could h,1ppen to 
you or to your famlly or yout cstc11e:· 

In Black Belt Wood Co., Inc. v. Ses­
sions, 514 So.2d 1249. 1254 (Ala. 1986), 
the trial court ~ustalned an obj<'clion and 
Instructed the lury to disregard the 
following orgument: "I will approach this 
1.isk as I have tried 10 scrlou~ly ju~, as ~u 
would w.1nt it i( you wcro on the front 
rC1N In thi5 courtroom:· On dppedl, the 
Alabama Supreme Court again s1arnd 
that Inviting "the jury to stond In tho 
shoes of the litigant is considered Im· 
proper," but the courl found, In the llghi 
o( the trial cu11rt1

~ actions. that reversal 
was not warranted. Id., 514 So.2d ill 12511, 

In 1~1.3y/cs v. Jeter, 279 Ala. 283, 284, 
184 So.2d 363, 364 (1966), thr. plaintiff\ 
counsel invited "you, gontlcnwn, to pul 
~ur,;elf In the plaintiff's place:• An ob­
jection to lhis argument was overruled. 
In affirming, the Ah1b<1ma Supremo Court 
said: 

"We do 1101 soy such argument would 
b<' proper. We do not, howewr, h,iw 
bofore u, enough of the arsument 10 
say that the l).1r1• lriv/1,111on constituted 
such ii forbidden omwnl to the i,ym• 
1>otl1y of tho Jurors a~ 10 prejudice 
rti;-(end,mt io the extent that this judg­
ment must he revcr~ed!' 

/d .• 279 Ala. at 285-86, 164 So.2d Jt 366 
(emphoslr, added) . 

In AIIC!n v. Mobile /ntc ~w10 Plledrlvers, 
475 So.2d 530, 537 (Alil. 1985), the trlol 
court's overruling of"" objection to thP 
plalntlrf'~ counsel'!> lnvlt.ition to "picture 
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a line of people about a dozen people;' 
put In the plalntif~s place and a~kcd 10 
flll In .1 blank check was held not rever­
sible error because the argument referred 
to "some unspeclfll:!d lmaginory fndlvld­
uals:• 

In Briti'ih Cf!ncra/ /nsuf'ilnce Co. v. 
Simpson S<1/e~ Co., 265 Ala. 683, 689, 
93 So.2d 763, 766 (1957), the pk1lntlff 
alh~KCd th.it hi& Insurance agoni had told 
him th.11 his property would be cowrNJ 
by his policy when h!! moved to Ten­
ncs~ee, and his coun~d argued to tho 
Jury: 

"Ccntll•men when you w,1lk Into your 
lnsur.mce a11rn1\ •.. you had belier 
1101 go In ,md ,ay t want 10 insur(' my 
automobile .,nc1 f.lll 10 say, but t .im 80-
ing to t.1ke n 11lp to Florido.1, now, who 
wlt l I call on in Florid,110 take care o( 
It, while I h,1w II In Florida? Aro you 
solns ro ,10 Ihm? 

... 
"Now 1hr 81/1/.~h General lnw,,,nce 
<"ompa11y ~ays, oh, no, we can't insure 
thm pro,w11y. • • • I low woul<I you 
Ilk<• 10 lmvt..• 1/1,.11 ha,>M11 to vov?" (em• 
ph.ish oddl'd). 

r------11!!!!!!!1 
I 
I 
I 

On appeal, the court snid th,1t the 
remdrk~ were no1 ~o improper 11nd pre­
Judicial as to require revcrsol and that 
"(m)uch must be left in )uch mi1ttef'i to 
the enlightened Judgment of the trial 
court ... ," See <1/)0 Crump v. Geer 
BrothPrs, Inc., 336 So.id 1091, 1097 (Ala. 
1976) ("If there w,1s error, It wos orror 
without ln)ury'1, 

lh b 1/s Trucking Co., Inc. v. I lam­
mond, 387 So.2d 768, 773 (Al.1. 1980), 
however, the overrullnK of Jn objec tion 
to "[t]he last statement made In clo~ing 
.1rgumcmt hy pl«1intl(i's attorney to th<' <!f­
fect 1hat 'I( ~omcbody told you that you 
were going to go through that wrock"' 
wa\ deemed reversible error. The, 
~uµrcn,e court held, "In the lnst,1nt case, 
lhorc was not merely ,1 bare Invitation for 
th<' jurnn. 10 put thcmsclvos In the JJlote 
of the pl,1lntiff. There w,1~ more. Ti1e 
Jrgument here prescntod w,1s Jn ,1ppe.il 
to the Jurors' feoiln&) ancl pns~lon, r,111· 
t.imount 10 roqucsting the Jurors to hold 
In favor of thC! pi.ilntiH ba~ed upon tho 
juror\' sympathy for" the plalnri((. /d. J87 
So.2d di 774. 

Compare Gt/s, hOVt't-wr, wlth Osborne 
Truck Linc!:., Inc. v. l.ang)!On, 454 So.2d 
1317, 1322-23 (Al.i. 1984), where the 
plaintiffs' counsel·~ suggesrlon that the 
Jurors consider whethrr "a filmlly" would 
accept $5,0001000 In oxchangl.! (or allow­
ing the children In the family lo be In· 
Jured was dlsmlswd by lh<! suprcrnc 
court as ml!rely "an ,illogorlcal discussion 
of an lmaglr11;11y f.imlly!' Counsel's argu­
merit contained. in addfllon to the 
mylhlcal famlly, rhe "particular remark, 
'\A.lould you take nvc million doll;u..;?'" Id. 
The coun did not dlscu~~ the allegorical 
nature of this language, but did note that 
ii "has the appearance ... of verging on 
appeal to the ~ympathy o( the Jury:• Id. 
The de(endc1nt~, however, hc1d not ob­
)Pcted on this ground, and the court did 
not consider whether the urgumcnt In 
fact passed beyond the verge. 

G. Appeals to local or racial preju­
di ce 

Appeal\ to loCill or racial prejudice arc 
improper. In f lorence Co11011 & Iron Co. 
V. Field, 104 Ala. 471, 480. 16 So. 538, 
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S40 (1894), the supreme cour1 rewrsl!d 
where 1he trial Judge failed to eradicate 
1h~ following argumt>nt: "ltJhey came 
down here, a pany of rich Northern 
capllJllsl~, wanllng to ,peculate on our 
properly, and are now trying to rob an 
clegont, chivalrous Southern gcntll\!man 
o( hl~ Justly and hard-e.1rned ~alary:• The 
court !laid: 

", , • thr remar~ w.is calculated to 
scrlou~ly prejudice ,ind lnJur,, th1: 
defendant with the Jury. Tht> .ictlon of 
the court lrl'cxdudlns It wns Vl'ry mild 
ond no1 ,, ~ufndtilH ,1n1ldo1e 10 the 
poison th.it had been ln)N'll'd Into 1he 
minds of lhe jury .... Verdlrh oughr 
nor Ix! won by such methods, and 
when ,ln ,11torne,•, In the ht•,11 o( dub.1te, 
goes 10 such exu.iordln,1,y l<'n111hs, 
g<•nc1<1lly, the court should promptly set 
.isld<' ,,ny ll('rdlt11h31 m,'JY IX' rendered 
fo1 hi~ cllen1. The rc1,re~~lw powc~ of 
a cou1t, 10 prevent ~uch c.l(11JMIUl'l.lf> 
from lcsltlmale argumanl .•• should 
br vl11,orously .ippllctl , No ml.'l'l.' srnte­
ment, 1ha1 h h OLii of order or lr111>roPor, 
Ciln meet the exlgencle, of lht> C,N ~­
Norhlng short of such action ... ,1nd 
,, dt•Jr !Hltislattion, that the pre­
judice;, .•• h:1d been rt'muwd from the 
mind~ of rhe )Lll"r, ousht iwr 10 r(.'\cut• 
11 case from a new trio! •.. :' 

Id., 104 Ala. at 480-81, 1u So. 111 540-41. 
The suproml' court aHlrmed the ~rant­

ing o( il new lflal in HJywood v. Alabama 
Fuel & Iron Co., 203 AIJ. 550, 551, 84 
So. 259, 260 (1919), on the ba~is o( re­
marks that included .1 reference to share­
holder1 of the defendant g.11hetlng 
"i'lf'Ound the table In Washington ro 
divide the dlvldentl~!' In 8rothcrhoocl of 
PJlntC'f) , t!lC., of Anwr/ CJ v. Ir/mm, 207 
Alo. 587, 588, 93 So. 533, SJJ (1922), the 
court revc~cd whem thl' trial court Oll'er­
rulcd an objection to thl.! following 
rem"rk: 

"You know th.11 <lily mllmbcr of thi~ 
local union here woLJld f!lodly f)(1Y 1hls 
m,in, if they had charge of 1hr dl~bum'­
ment o( the money. Gentlemen, you 
,uc not rundcrin11 a 111Jrdlct ilSJinst the 
local union here, bur 1111.•\,• 1)1.'oplt' up 
In lndl.ina:' 

In General Fini.I/lee Corp. v. Smith. sos 
So.lei 1045, 1048 (Ala. 1987), however, 
the A lnb11ma Supreme Coui1 held that 
l11e trlal court adequately erodlcotcd the 
(ollowlng Jrgument: 

"Your verdict h.u got to be a big 
criough V(!ro1ct so lh..ir ii wlll h<! ht>ard 
In llllno l~ ~t 1he corf)01,1h.' ht•,1d· 
qu,irter,, ~ th,11 rhr,t' folk, ll~t· th<-' 
Mike House.~ of the wodd won't be 
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IJughlng at you. Th("y'rl' l,1u11hlng at 
you. lhL,y're laughing at me, a llllll' ol' 
lilwyer from Phcnl>. Cily:' 

Tho courl railed fl an "lndirncl intNjac­
tlon of wt!alth'' that was cr,1dlca1cd by an 
objection ar,d curative instrucllon . Id., 
505 So.2d at 1049. 

In McLemore v. tnwrnc1tion,1I Union, 
264 Ala. 538, 542, 88 So.2d 170, 172 
0956) , an ;:iction again)! .i labor union 
for prewnting the plalnti(( from working 
at hi~ Joh, the following remarks wt1re 
hold lncradlcahle: 

"There ,1rc ,11ar1 If, Morwm County who 
wlll not ~11 In il Union I lull with a 
n<-'gro. There are meri In Mnr11,1n Coun• 
IY who wlll nor walk a plckt•l llnl' wllh 
;i nrg,o, I don't bl.ime thom. They h,1Ye 
,u much right to th-rlr 01>lr1ton i1bout 
lh,lf ,1) lhc Union ~as II> ,, rontrJry 
f.lplnlon." 

In .1f(lrn,lng the granting of n new trial, 
1hr court noted with ,1pproval the trl;il 
rourt's confession of It" "tlort •llction In 
not ,1e1lng :Wil sponte In )IOµplng th~ 
.irgumPnt." /rl., 264 Al,, at S44, 88 So.2d 
di 174. 

In /Jon.i/d v. Matheny, 276 Al,l. 52, 56, 
158 So.2d 909, 912 (196 l) , ,1 r;icl.11 "Jrgu­
nwn1 was Improper, but not lncurilble:' 
Counsel h;id Sidled , "Due 10 the breed 
of tho race, we were r1fmicl sht• would 
ch.ingc hrr te~llmony, which ~he did:' 
The trial court !.uM.ilncd an obJection, 
but "lnJo further action wa~ Invoked by 
th<.• deft1ncit1nt:1 Id., 276 Ala. Jt 57, 1S8 
So.2d a1 913. 

H. Comments on the failure to call 
an equally available wltnes 

"ThNt• I\ J rule, dnd J ju\ l Olli' , 1ht1l If 
ii PilrlY h,I\ ., wit Ol' SS pos~C''htng 
p,.,cullm knowledge <i rho 1r.in~1c.1lon, 
,1nd \upposed 10 IX' r,wor,1blc ru him. 
,ind f.,11~ to produce such wltt1C\\ wlwn 
he ho~ the rncur1 & of dolnl! Mi, 1hl~. 111 
the nb,cnce of 1111 11xpln11a1lon, Is 
11round of ~usplclon .1g,11n,t hlrn, . :• 

Carter v. Chamber>, 79 Al,, . 221 (1865). 
''.A pany Cilnnot comr,ent In ,u14ument 
u1,on the filllurf' of hr~ 01,1porwn1 to call 
a p,111lcular wllness if lhc wltne~~ Is 
equally jCcess1hle H> both pMlles:1 

Donaldson v. Buck, 333 So.2d 786, 787 
(Al.1. 1976); s~e J/ $0 w.ing v. Bollvl.i 
Lumber Co., 516 So.2d 521 (Ala. 1987); 
City of IJirminghJm v. l.tM!m, 2111 Ala. 
47, 200 So. 888 (1941). 

Determining whether a wltneu Is 
"equally <Mlilable" is sometime~ difficult, 

hOWt.>wr. Amenability to service o( pro­
cess I~ relevant LO a witness's aVi'lilabili­
ty, but "It Is not the sole criterion:' 
Donaldson v. Buck, 333 So.2d 786, 787 
(Alo. 1982). A "reasonable conclusion" 
lh;it 1he wi1ness would bo friendly to one 
party ,1nd unfriendly to the other can 
dcwrmlnL' whether the witno~s Is equal­
ly .iv;ill,,ble. In Oon1Jldsoo a potential 
witness was not equ;idy avallable 
bcc,1use ho had filed suit ogainst the 
defendilnt and had employed lhe plah1-
tiffs counsel. Where the witness "and 1hc 
plalntl(f were obvlou~ly friends;' the 
wi1ness w;is nol "equnlly avJll,1ble:' I lar­
riron v. \l\t>odley Square Ap.1rtmenrs, 421 
So.2d 101, 103 (Ala. 1982). Close• rclc1tl~ 
.ilw ntl' not equally available. Black Belt 
Wood Co., Inc. v. Session~, 51'1 So.2d 
1249 (Ala. 1986) (potenti;il wirne~s was 
son of corporal!.! defendant's owner); 
W.11/~r v. St,1tc1 242 Alt1. 1, 4 So.2d ~11 
(1941). P.irties, o( course, arc not equally 
,wallablo, ,111d ''the fallum or rl!fusal of a 
Pilr1Y In ,1 clvll action to testify when 
prewnt i~ ordinarily subJCCI to com­
ment .•. :• Ste8all v. Wylie, 291 Ala. 1, 
7. 277 So.2d ss. 90 (1973). 

I hu ilrgument, "I can'l close, I (0011 In 
lustlw to my clien t without r<•pealing, 
l~n't 11 str,1nge to you that the doctor they 
s<'lcct, Dr. Clytl(! Brown, ha~ not been 
called before you to tell what he ..aw fU'>t 
J (cw ~ or1ds after the accident:' wa~ im­
proper, because the doc1or w.i~ Jvallable 
to both panics. Cooper v. Cubfo, 262 
Al,1. 519, 521, 80 So.2d 284, 285 (1955). 
Sc.•,• a/w City of 8/rmlnsh;im v. Levens. 
241 Al«. 47, 200 So. 886 (1941). Where 
a p01cntl.1I witness's medical record en• 
trh!S, howt.>ver, 1'cl(!arly indl cilled that 
tc, timony from him would be f,1\/orable 
lo the defcndilnl!.;' tht: coutl ,1pproved 
the 1tfol Judge'~ clctermln.illon thnt the 
wftne% was nor "cqull lly :w,,llublc:• Drs. 
I anc•, 81ynm1 Eubanks & Du!a,11:y v. Otb, 
412 So.2d 2S4, 260 (Ala. 1982), 

I. Comments on the conduct or 
char.1cter of opposing counsel 

Comment~ conccrnl 11g opposing 
c.ounbol come in Vi'lriou~ forms and Me 
(rcqucmlly I mp roper. 

1
:-\ , wa, said by Justice G,1r'(ln1•r In Arant 
v. St,llt' !citation omllled) '\i\t> must not 
I05e ~Jstu of tlw f,ict lh,tt a trL1l ls a leg.11 
bJnle, J ,o mbar In ., ,,,n"· Jnd nor il 
,,.ulor ~ inl affair.' To put It ,1 lllllt• dff. 
foronrly. It I~ cxpct ted that counwl wlll 
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strlke hard blow& in behalf of hi~ cl lent 
but, of course, (Ii<: Ii/ow!. rn11s1 not /Je 
fottl blows." 

Alabama Great So. Railroad Co. v. Gam­
brell, 262 Ala. 290, 293, 78 So.2d 619, 
621 (1955) (emphasis added). 

Mui . l.ife Ins. Co. of California v. Green, 
232 Al.i . 50, 52, 166 So. 6961 698 (1936). 
At the very least, it wou Id seem, such 
argument~ shoulrl not be "Indulged in, 
vl<lWlng 1hem from the $landpoint of pro­
fl'Sslonal etlquettl!:' Louisvllle & N. R. Co. 
v. Wc1tson, 208 Ala. 319, 323, 94 So. 551, 
554 (1922) (the coun refused to reverse, 
however, where plalntlff's coun6el had 
simply complained o( defendant's at• 
torney·~ "volumlnou~ objections" in the 
hearing of the jury). 

In BirminRham Elec:cric Co. v. Perkins, 
249 Al11. 426, 430, 31 So.2d 640, 642 
(1947), the following Improper statement 
did not require granting motlMs for a 
mistrial or 111tw trial because IL hdd bean 
excluded by lhc trldl court: "Ho [defense 
counsel] has soi whot is coiled o Sears, 
Roebuck br.1nd of lnterrogotories, about 
75 of those things, ,mcl a~king 11 m11n to 
m11ke answ<>r to each of them- he don't 
(sic] h11ve to an~wer thern that way:1 Nor 
did tht! fol lowing Inappropriate m111ark 
In Western Ry. of Alabamd v. Mays, 197 
Ale1. 3671 374, 72 So. 641, 644 (1916)1 re• 
quire a new trial when It was withdrawn 
with apology Jnd counsel fol led to ask 
the court to excll1de It: "He to witness] 
could not remember what had been told 
him; he could not remember what had 
been drilled into him:' (ornph;isi~ nrlded). 

"Remarks of coun~el refleulr i g upon 
the opposing counsel for lnte,·poslng ob­
jections to proposed evidence should not 
be Indulged:' Brown v. Brown, 242 Alc1. 
630, 632, 7 SQ.2d 557, 558 (1942). "l'he 
fo l low ing argumt'!nl' was held in­
eradicable In Rirmin8ham Electric Co. v. 
Ryder, 225 Ala. 369, 370, 144 So. 18, 19 
(1932). 

Comments reflecting upon c>lher tac­
tics of opposing counsel also h;ivl:l bl:!en 
deemf;!cl Improper. In Sinclair v. Tdy/or, 
233 Ala. 304, 304, 171 So. 7281 728 
(1937), the rollowlng r.1rgument was held 
lncradic.ible: 

"IL]et me tull you nm! thing, .:ibolll the 
Oirmlnglwn1 Flectdr Compnny. They 
h.ivt' got c1llOtnf¥' up here, nnd any old 
w.1y 1C1 break Into, when I get below thll 
belt, and hit a lick that hurts nncl tell 
the truth, thur b,enk 111\0 my line of 
thought, ,111(! l,110 my arguma111-juM 
anything lo save the company, men, 
when they am hookod.'' 

In / /arvey Ragland Co. v. Newton, 268 , 
Ali!. 1921 198, 105 So.2cl 110, 114 (1958), 
a romark before the jury rhat a statement 

An argun1cnt thc1t "when the ~hoe begins 
to pinch o llule bit, he objects;· howwer, 
did not requl re a mlstrlnl where the trial 
court had sustained 1111 objecllon. Pacific 

"A lawyer 5houlcl nol lamper with a 
Jttry, an ttmpire or , 1 jud1:10 In the tri,d 
or o IJwsult • • • He (noml11s attorney 
for defendant) modt! a smteme111 to 11,e 
Jury••• well, lhat Is tampering wilh 
them.••• I le was maklnlj ~Ide 
rem.irks ,,nd )mlllng ,11 thl' Jwy, ,1110 
w:i~ 1hew lookl,,g nt the jury when the 
witness was on 1he stand, and we had 
thought tha1 he w,1~ dSkin8 the Jury ,t 
{11JcStlon:' 

by opposing counsel was not n1ade in 
"good faith" was "not or such grossness 
os to require the granllng of a motion for 
new tl'ial:' but it w1:1s deemed improper, 
AppMently the first complaint concern• 
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- NOTICE-
State Constitutional Clearinghouse Project 

In 1987, u1ldC!r .r graM awal'ded by tho Stalo )Ustico lnstillll c, the NJtionnl Associotlon of Attorneys Cienernl organized 
a Slate Conslltutlonal Law Clearinghouse Project. The association ag;:iin this yenr w111 produce both a monthly publica­
tion and an an1iual law teview, and organize o seminar on state constitutional law (in Wa~hington, O.C., March ()-10, 1989). 

Fmlhcr loformiltlon fol lows ;ibout each of the project'~ activities. 

State Constitutional Law Bulletin 
Ten mon1hly issueb, stortins this month, comprise Volume 2. A three-ring bin<ler 11nd subject and Cil$e lndic:Ce!!> are 

Included with a subscription. Each Issue summarizes recent ~ignific;int state constltul'ion;il law decl~ion~ In two .ire<1s, 
governmental powers ;ind functions nnd individunl liberties. 

Seminar: March 9·10, 1989, Washington, D.C. 
A 1 1/2 d,iy seminar on state constitutional law issues has been scheduled. In the first year, a one-day sernlnilr Included 

racuhy and participants from lhe full spectrum of those Interested in the subject. Topics Included the theory ;ind history 
of state constltullons, effective presentntlon of state constllulional law cases, consideration of indepPnchmt ~tt1le gmlinds 
to resolve criminal pr·ocedure questions, separation or powers and stale officl;ils' powers-and-dulies questions, mt!thod­
ologies o( Interpretation and o mool court argument on the con$tilulion al bar to U$e of slate credil for private purposes. 
One of the ~uccesses or !he seminar w<1s the rnnge of parUcipation- from 1he judiciary, the public and private bars, 
academia ;111d 1he media. The same breadth of reprl!senratlon Is expected 11exl limo. The Association makes Cvt!,Y effort 
to comply with c;ontlnulng legal education roqulrcment~, Md ha~ been accredited as .1 presumptively 1'ecognl2ed CLE 
provider 111 29 stall!~. Prl!-ri!gis1ratlon forms wil l bo available with the January issue of Bul/eUn. The registration fee Is $95. 

Annual Law Review 
The association will publi !>h a second collcctio11 of e1ttlcles on stale constitutional law developments in the volume 

of Eml!tBl,,g /s~ues /11 StNte Constltut/onal Law 10 be released next fall. 
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Ing 1hls remark was made In " mo1ion for 
,1 new trial. 

The following statement~ are addi­
tlon11l examples or Improper c:omnumis 
concerning opposing counsel: 

"I wll I tel I you this: Whonrvcr yo11 )ee 
n li1wyN walk In th!! courtroom and 
comm('nce trying a c.i5e, II don't mean 
Just like h meam when you ~t?C? these 
~hock troop~ like my fd«•nd Mcf,1rl~11d 
com<' In ;rnd 11y a c.1w. It don't ;ilways 
juM mean cold-hearted bu~IMss:' 

r. W Woolworth Cn. v. Erlrkson, 221 Ala. 
s, 6, 127 So. 534, 535 (1930) (nrgument 
hold crc1dica11..>d by trial court, bur key ele­
ment In tl!duction or 1/('rdic:t by ,1ppellate 
court) . 

'IWJher, ~ m,111 goc~ ilncl get~ George 
Bilrm:.-r nnd Henry Jone~ both (ddt•n· 
d,rnt'~ .iuornt.'Y~). he'~ ROI ,1 bod 
c:usu .. t , ' 

Rlttor v. Cibson, 217 Ala. 304, 306, 116 
So. 158, 160 (1928) (objection held 
lnsu((iclentl. 

In Birmingham Ry., Light & Power Co. 
v. Brcnn!!n, 175 Ala. 338, .349, S7 So. 
876, 880 (1911), the pl.1in11ff's counsel 
stated to the Jury: "I know Hugh Morrow 
(the defendant's attorney] ond I know 
wh,1t I Jm going to tell you ;ibout him 
is true. I know that if he w<1~ on the jury 
trying thi'l case he would render a ver­
dict In favor or the plaintiff In a large 
amount:' In rc~pon)C, tho Aldbc1ma 
Supreme Court said, "It would be dlr­
ficul1 10 conceive of argument more ob• 
jccrlonablc, unfair, and prejudlcl.i l than 
wa) this, coming, as It did, In the clos­
ing argument, to which the defendant's 
coun~el has no opporturiity 10 reply. 
Courts should not allow verdicts 
obwlned by such argument to ~,and!' Id., 
175 Ahl. ill 349-50, 57 So. at 880. The 
court held tho argument unoracllcatcd. 
The 1rl,1I court had sw,tail1ed an objec­
tion, "but tho court did 1101 ex mNo mow 
exclude ~uch argument or reprimand 
counsel so using it:' Id., 175 Ala. at 350, 
S 7 So. at 880. 

The similar statement, "I would be 
willing to how defendant's l,lWycr~ on tho 
Jury:• though "highly Improper" did not 
require .i rww trial where the court sus­
t.tlned an objection, excludc•d the ~tr11e­
men1 and admonished couMcl to con­
llnc hlmbelf to thtt wldcmcc. Alabama 
Power Co. v. Goodwfn, 214 Ala. 15, 17, 
106 So. 239, 240 11925). 

Tile Al,1b11ma Lawyc:.•r 

J. Comments regardin g the conduct 
or character of parti es and witnesses 

In Johnston Bros. Co. v. Bentley, 2 
Al.;i.App, 281, 287, 56 So. 742, 744 (1911), 
the court reversed <1nd held It Improper 
for c;oun~el "in his closing MSllmcnt to 
the Jury, to read the pleas filed by [the] 
dcfcr1dc1nt, ~ettin11 up Its different 
defenses, .1nd calling dttt!ntlon to the dif­
ferent dates or their Ollng. Jnt.l 10 ~tat!! in 
1hr argument, In connc<.tlon with 
w<1dlni:1 the pleas, that ho (coun~cl) could 
see the president or the defendant In lho 
lciw office of his co1,1nsPl1 telling whol his 
defense.> was, ant.I the strnogrnpher of 
tou11st?I for defendant l.iking down the 
~tatomcnt, .ind at a suo,;equrnt time, as 
shown by the allegation:. In a plea ,;ubw. 
qucntly Olcd, dcfcnddnt'~ pro~ldent had 
stated il different defense 10 his counsel:' 
Thr C'ourt snid: 

" •. , 1he trlnl court >hould, upon re­
qu~t. rcsrraln counsel within the lhn,ts 
o( legitimate argument nnd , • when 
tlw \l,11rmcnt h of ., f.ict l)('rtlncn1 to 
1he ls,ue1 un5uppnnoo 17)1 tht• l'Vid~nc<!, 
and hi1Vlng a natur,11 h:11d,mty to in­
Oucncc the rinding 01 •he Jury, ,1 (,1ll11w 
10 do ,o ,1uthorizes a rovcrs,,1 of the 
tr111e!' 

/cl., 2 Ala.App. tJl 289, 56 So. ill 74S. 
1'hc overruling or an objection to ,1 

rdcrcnc;e in clo!iing all{ument to a doc­
tor a~ "the \ljckhaircd $50.00 witness," 
however, wa~ permluecl becnu,c the 
"evidence supported the reforence 
'$S0.00 witness"' and tho JppcllJt~· court 
hart "no way o( knowing how the doc· 
tor's hil ir was dressed;' while tho "trial 
tourt ond Jury were J(fordecl thlb oppor­
tu111ty:• rennps~ee \1/Jlley Sond & Gravel 
Co. v. PllllnB, 35 Ala.App. 237, 47 So.2d 
236, 24.3 (1950). fhe failure to strike a 
defonsc counsel rcferl!nce to an expert 
witnim 0) a "hired gun" In Callc>Wily v, 
l.emlcy, 382 So.2d 540, 542 (Ali1, 1960), 
did not constitute rcvor~lb lo error 
bcc,1use the expert witness\ quallflca­
tions wPrP "hotly contcstetl:' The court, 
thoui;h. said, "By r ndlng 1hc11 th@ 
rcfMmC<! to a 'hired gun' is not pre­
JudlclJI, we should not be undNstood as 
approving 115 usage ln a c,1so where ex• 
pen~ hhtlfy and are coni rwn~Jlecl for 
their S<.'rviccs:' id., 382 So.2d ,11 542. The 
court also suggested that coun!>tll's objec­
tion to the lt1tter argument was not prop­
erly MMed. 

In Ford Motor Credit Co. v. /.ick)oll, 
347 So.2d 992, 996 (Alo.Civ.App. 1977), 

the d11btor\ coun!.el made ,,n improper 
reference In <.losing Jrgumcnt to ;inother 
.1pparcntly ~1niilar l,1w~~1it pending 
.i11nlnst the defendant, but the ,ippellilte 
co~1rt cleclincd to revcr~c 1'glvln~ due 
rc11ard to the emphatic Instruction, given 
the Jury to disregard . .. ," 

In 13/rmlnghJm Eleculc Co. v. Carter, 
234 Al.1. &n, 672, 176 So. 464, 464 
(1937), however, the plalntW\ <.ounsel 
rn.1de the following inNadlcilblc 
Jrgumt1111: 

"II Ill' lric>(r1,(1,rnt\ COl111~1:11 hrh'l\5 up 
the fort 1h01 I menrlo1wcl I lilt I tlldn't 
uver ~ub11ocna witnesses wlwm the 
Blrmlngh,11l1 Electri< Comp.my i~ dl.'­
f<'nd,1nt because their lnvcitl11,11or.. so 
our ,md 1<111< to them. II you h,1w h,,d 
,lily t'XJ)(!ricnce with Invest Riltor, .ind 
1wopl<' who write statcmcrm, you 
know whi1t thry c,111 d11 10 ,1 newo·~ 
~toJtl!mont. You know, Ir you how wo, 
!llvt:11 ,1 ~t,1t('11iMI, thJI th.ir m,111 write~ 
down !1\/!lrylhlng you ~.,y "1vor,1bll! to 
him i1nd hC' Je;;ve~ nu, ewrythln11 un­
f,M>r.ible, and he wrill'l> 11111 In hi~ own 
l,1n11wK1· ,ind pu~ It In )Uch f,wnr,1bl1• 
ll'nn\ lh,11 If you t'Vt!r 110 tn read 1hm 
s1a1c111cnt .igilln lw h,1\ 110111 ,111 turnt'<I 
,m11111cl ,md twisled ,1rm1n1I ,ind you 
<1011'1 kn<>W wha1 you s,1ltl~ 

Bui .i rcfercncQ to ;, rle(enrlilnt ,1s .i 
"pM.isltc'' was "Justllled by the evidence 
and Inferences lo be drt1wn therefrom" 
where "the charge for the loan wa~ $4 
pe, twO weeks on $20;' SauthPm f Ina nee 
Cu. v. fmtrr, 19 Ala.App. 109, 111, 95 So, 
336 (1923). Simll11rly, In Robt'fl M. C..rccm 
'"' Som v. Uncivl//e D111s Co,, 167 Ala, 
372, 379, S.! So. •133, '116 (19'!0), thl! de-­
reridJnt's < ou11\el "11(ter cJlllng Jllcntlon 
to discrcpJnde In pl11lnt1frs te~tlrnony, 
remark<Xl, 'wh.11 monumPntal li.ir,; these 
pl,11nllr<s are;'' and th<! ,upwmc court 
dL-clined to reverse, SJYlng, "While we cfo 
nol aprrove of such l,1nguage, Y('t h Wi.15 

J comment on the cvltlcmi:c . . . :• "In 
,1rguril!.:int to the jury coun)CI m.iy n<>t 
,Jrguc ,,s J fact th111 which ii, not In c!Vl­
dencc, but ho may state or comnw111 on 
all proper infere-nce5 from 1he cvldtmce 
and m,,y draw conclusion, from the <.'vi­
dence b,,scu on his own rea~onlnf' 
AdiJm~ \I, Scare. 291 Alc1. 224. 228, 279 
So.2tl 480, 492 ('1973). 

K. Damage 
Appe,11~ to the Jury to consldc, lrwlt>­

v.mt matter, in awarding d.:im;igc) ;ire Im­
proper. Thc~l! comment'> arc \~pJrablc 
inlo two prlnclp.'11 cc1tegories: (I) appeals 
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(or punitive damages when only c;om­
pensatory darnagcs .ire at Issue, and (2) 
appeals ror compensatory dama14as In 
wrongful death c;ises whore only 
punitive damages are recoverable. 

In Hundley v. Child/ck, 109 Ala. 575, 
19 So. 845 (1896), 1.111 action was nled to 
recover damages for ;:i wrongful attach­
ment. The complaint made no claim for 
punitive dn.mnges, but: 

"rqounsel for the plAfntlff, In hrs argu­
ment to lhe jury ~1a1ed1 thal 'Lhe action 
or dcfcnd,1111s 111 1hl~ ca~e showed vex• 
ntlous, willfu l mid mollclous persecu, 
lion of lhe plaf1111rr; thal his characler 
had been assailed; and that lhl· Jury 
ot1ght to aw,1rcl extn.iordfnory d,m,o!jcs, 
for the dnmrige 10 hi~ chamcter'." 

!cl., 109 Ala. at 581-82, 19 So. at 848. The 
supreme court, reversing, held that this 
"argument WilS well-crilculated to im• 
press the jury, th;it they could inflict 
punishment, and the refusol of the court 
to Interfere doubtle5s tended to em­
phasize lhis impre5sion. The court errf!d 
In allowing the· .irgumont:' which ''was 
foreign to the Issue:• 109 Al.1. at 582, 19 
So. at 848. In Alabama Elccrrlc Co-

Operative, Inc. v. Partridge, 284 Ala. 442, 
225 So.2d 848 (1969), the rrlal Judge wa~ 
aUirmed where he had properly sus­
tained an objection to and instructed the 
Jury to dl~reg.ird an argument for punitive 
damages because only compensatory 
damilges were at issul!. 

Arguments for con,pensiltory damages 
in wron gful death c:asP.s <1re n frequent 
source of appellate litigation. In Hardin 
v. Sellers, i70 Ala. 156, 1571 117 So.2d 
383, 384 (1960), whero pldlnilffs coun~el 
asked the jury to "compensate her [the 
widow] for 1ho death C>f her hu~band" 
;ind the trial court overruled che defense 
lawyer's objection, the supreme COllrl 
reversed. And In Young v. Bryan, 445 
So.2d 2:l4, 237 (Aln. 1983), where plain­
tiff's counsel asked the jury, "What about 
the livi ng vlctlmb that he left?" the 1rfi1I 
court's f.illurc to lnwuct the lury r1s to the 
Impropriety or tho latter ar8um1mt 
resulted In rcVt)rsal, notwllhstandl ng a 
subsequen1 oral charge correctly defin­
ing the damages ovallablc hi a de.uh 
r1ction. 

In Estes I-lea/ch Care Centers, Inc. v. 
Bannerman, 411 So.2d 109, 112 (Al;i, 

f /11 Kenneth H. Wells & Assoc/ates , Inc . 
Structured Settlement $peclallsts 
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1982), however, lhe court held that i.eom· 
pensatlon was not th~ measure of dam­
age~ sought by PlalntlWs counsel" when 
he made the following orgument in 
dosi,ig: 

"I low valuable ,111tl how precious l~ 
hurri,111 Ii(('/ Laclfes and gentlemen, 
how valuable and how precious aro tho 
hostngus over In lrJn/ How 111uch 
would thl~ counlry p~y to have 1hose 
lndivlduJls bock/ ... 
''Would any amount of money sumce 
for tho<,,, liwsl t t,iw 11111ch orci lh<! live$ 
or ,111 1he Cuhnn re/ugees that our lax 
dollnrs nre going to st1pport. 1,0",'J much 
are they worth? Thcy arc human bcinBS 
,1bo. 

••• 
"(AJnd t ,ubmlt to you 1hal the fi(o Ron· 
nic Joe Cuwan had durln11 hb llfollrllfl 
was worth ;i~ rnurh to him a~ mine Is 
to n1l' n11d any 01her lndlvlclt1nl In the 
world Is lo theri,:• 

The court r1lso noted 1hr1t thP tri;il ,o urt 
correctly charged the Jury concerning the 
proper mea$UJ'e of damages and that 
there was "no ovldor1co thal 1hc Jury 
retired with the attitude or awarding c:0111-
pe11s.:itory rather th,rn punitive da,,-u,gru;!' 
411 So.2d at 113. 

The trial courts sufficiently eradlcilted 
Improper appenls In Magnusson v. Swan, 
291 Ala. 151, 154, 279 So.2d 422, 424 
(1973), where plalnliWs counsel argued 
thr11 the $100,000 he hr1d asked for "won't 
pay for lhis young lady's life;' and 
A/abarnd Farm Butudu Mut. Ca.!t. Im. Co. 
v. I /umphrey, 54 Ala.Apjj. J43, 308 
So.2d 255, 258-59 (1975), whi:!rc counsel 
(or plalnllff mfcrrcd to the "vnluc" or 
"worth" o( human life as being the 
mec1sure of dr1m;tges. 

l , Reading or arguing law 
"The J11ry arc 10 rocetve the law frorn 
thl! court, and nol from ellher 1he 
counsel, or from textbooks or odJudgL'Cf 
rnse~. Thi~ Is n p~rt of Uw pollcr,powcr, 
so to ~peilk, or the court. oflen neces­
sary 10 prevent confusion Rnd ln~ure 
tho orderly administration o( fuslice In 
tho trlul t:0 11rt:' 

McCullough v. I & N R. Co., 396 So.2d 
683, 685 (Ala. 1981), quotinij l·limi5on v. 
Slaw, 78 Ala. S, 12 (1884). "Not Infre­
quently counsel ar(;! permitt1.?d 10 argue 
legal propo~lt Ions, even to read l!!gal 
propositions to tho Jury;' but this permis­
sion Is within the trlnl court's discretion. 
McCullough, 396 So.2d at 685 (Ala. 
1981). And a trial Judge's "refusal to per­
mit ~uch reading Is not rev~rsible enor. 
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The rcoson for this Is obvlOU\, Tho du1y 
of 1he jury is to try 1he fact~ .1nd "pply 
such filcts 10 the low ,15 given them In 
charge by the court." McCullot1gh, 396 
So.2d at 685-86 quoting City of Annl~ton 
v. 0/lver; 28 Ala.App. 390, 393, 185 So. 
187, 189·90 (19381. 

The overruling or an objt'Lllon to tht• 
argument th.11 '"you put ,,II our evidence 
on this side ilnd the,r evidence on this 
side 11nd all we've got to do i~ lip thr 
!.Cale ju,;t a little hit and WI.' wrn , . : "cfirl 
not con~lltute "rr'Or In O~l>ornt• rwck 
Llnas, Inc. v. /..Jn~ton, 454 So.2d 1317, 
1323 (AIJ, 1984). Nor wJ, it <.:Orhldcrl!d 
error to allow "counsel (to) reild 10 the 
jury a decision from the Supreme Court 
or Alab,una, arid [cndl'avorJ to l'xplain to 
the J~,ry the me11m by which It might .ir­
rive ,11 the rropt"r .1n,011nt or rl.1m,1ge~ , • :' 
In Cnhaba Southern Mining Co. v. /Jrlltt, 
146 Alc1. 245, 254, 40 So. 943, 947 
(1906), ~incc "counsel h.ivo a right to 
argue to !he Jury ihc m.1nnor Jr, which 
they ore to ,1scett.Jln the ,rn1ou111 or the 
verdir.t ..•. " 

M . RQfercnc<ls to other cases 
Reference) 10 th<• foe 1, Mid re~ult) or 

other ca,ci. or 1rli1I\ an: generally Im­
proper. In Ford Motor Credit Co. v. 
Jackson, 347 So.ld 9921 995-96 (Al.i 
1977), coun~el lmpropNly commented 
on a similar cau5e or Jction pending 
4'gain\t rhe oppo,ing porty, bur the pre. 
judicial c:ffcct of the! rem;irks w.1~ (l('('mc.id 
eradicated by "emph,1t1c rn,truct1on~" 
glw11 by 1he court. In Blrmlnlfham f/1•c· 
Irie Co. V. Ory.in, 25 Al,1.App. 556, 558, 
150 So. 560, 562 (1933), counst'l's 
repeated references to (acts and result~ 
of other case, thill he hncl succcs~ful ly 
litigated wi,re df'crncd not to h.ivc bren 
cHectively cmdlcntcd In some instnnces 
anc.l to haw bet>n errc>n<>ously c1llow1;1d In 
other~, and tho court or oppN1b rt>vor~cd. 
In 8lrflll11gh,l!l1 (/ectrlc Co. v. Ryder, 225 
Ala. 369, 172, 144 So. 18, 20 (1932), 
counsel's rdcre,1cc to "other c;i~cs, their 
facts, and vc,cilc1s" rC'qul,cd e,adica tior) 
hy the trinl court. In l~o~e v. M,1s10, 220 
Ala. 120, 124 So. 296 (1929), the tri11I 
court rn ii wmnKrul death caw propc.>rly 
exclud(!d a reft!rt•nc(• by dc (en, (' coun)el 
to a prevloui. c.rlmln.11 trial Jncl the .ic­
quittal of the dcfondJnt, but the court 
was revt,rsed (or .:illowing the Indictment 
10 be put In Nldence. 11 w;i\ d(l('mecf Im• 
proper for an ilttorn("y to "tilte "th;it il wr-

flw Alabilmil l.awyr, 

nlrt .. hould be for 'plarntiff for~ sub~tan• 
11111 11mount, and 1wo prcvlou) Jude~ 
whlc:h have tried this case agreed with 
me;" In Tennessee River Nav. Co. v. 
W.ills, 209 Al,1, 320, 323, 96 So. 266, 269 
(1923), but "lntarvention or thP court w,,s 
sufncient to remove any advcrsl' lnOu­
ence." Rending facts dnd result!. from 
other reported cases h inipropc-r abo. Cl· 
ty ofTusc:aloosa v. Hill, 14 AIJ.App, 541, 
69 So. 486, cert. denied 194 Ala. 5S9, 
69 So. 598 (1915). 

II. Opposing improper argument s 
Although It rnay be clear that an op­

po .. ing counsel h.is made an improper 
.irgument, effectively countering the 
remark 1~ r1nother mil ll or. Promp t 
ac1lun-ob )ectlng, requesting n cur.:itlvC! 
chargo, rcque!,ling o mistrlill Is, or 
course, the obvious ancl almo~t ,ilwnys 
the dcslrablo 1r1cthod of opposition . In 
m;iny !nst.inces, howovor, counsel mily 
not wish to draw addl!lonal attontlon to 
il highly prejudlclnl re111c1rk and reque!,I~ 
lo ,1pproach the bench to make !tide-bar 
objoc:tlon!, risk offending the jury. Lolling 
~uch ..in drgument pa .. , i .. , nevenheless, 
pcrllou!. bu!,iness, bec.iuse a failure 10 
object Is likely to constilu1e a waiver. An 
attorney can respond to an lmprof)f'r 
.irgumen1 with Jnother Improper 
argument-a reply In k nd-b ut thi!>, too, 
has it~ clangers. Alabama c.iscs provide 
the following guidelines. 

A. The method of objection and slan­
dard of review regarding improper 
argument 

':,,\~ a generol rule, improper argument~ 
by an aitorney are not su((icient ground 
(or ,1 r1tw trial absent a timely objoc• 
lion ... and .1 ruling thert:!on, or ,1 refusnl 
by the trial court' to make a ruling:• 
Lllwrcncc v. Alabama Power C.o., JBS 
So.2d 986, 987 (Ala. 1980). Objection 
~holrld he m(1de "promptly upon rho ut­
torance of thP supposedly Improper 
ro111drks!1 Birmingham Ry., Ush1 & Power 
Co. v. Conz.<.1/ez, 103 Ala. 171, 285, 61 
So. 80, 84 (1912); see also Hill v. Sher· 
wood, 488 So.2d 1357 (Ala. 1986) (of>. 
Jection waived). In addit ion, "[ijt h the 
duty or rnumel to poi'1t oul 10 1he tria l 
court the portion o( the .irgument 
deemed objectionable.-Pacific Mut. life 
Im. Co. v. Yeldell, 36 Al,1.App. 652, 62 
So.2d 805, 815 (1953). .See ,,Im 
Alri.R.Clv.P. 46. 

Once .in c,l)Jec:tlon ha~ b~an made, the 
rollowin14 test~ i'lrP said to dpply on ap­
pc,ll to dcwrmlnu the tmproprlcty and 
Impact or the argument: 

"In J t,1!>0 of Improper .irgumtnl wh(.'r'e 
lhP trl,11 JudgP OV<'lful<', objf;lct!on ,ind 
fulls 10 ln~11uc1 the Jury as 10 the lm­
pro1nie1y with dlrccllon to disrugard, 
1111' tl•\I upon ,lf)JX'tll I, nc)I lh,ll the 
11,gumPnl (lid unl,iwfully fntlul!nCl? the 
Jury. bur whc1her II mish1 haw done 
!J.t>t 

Estis Trucktns Co., Inc v. Hammond, 387 
5o.2d 768, 771 (Alil, 1980) (emphasi~ 
added), chlng Wi/1/.,ms v. City of An· 
nl~ton, 257 Ala. 1911 58 So.2d 115 (l9S2). 

"In ll c,,w whc11: ohJcctlon 10 Improper 
11,s11nwn11~ mud<' ,md ~uM;ilned, with 
/mmpd1111e and mong <1cr/on by the 
rrl,1/ courr iMlructins rhc /11,y 1/1111 ~ur h 
.irgum~·nt w.is 1101 corrm:t o10d ad­
monl~hlng thom r101 to consider it, lhe 
rest on mo1lon /or nL>w 1rl,1l ,1nd 011 ,1p­
pool ,~ whuthllr the <1r1111nwnt was so 
h,in11(ul 1111d f)r<iJudlrlal that h, lnflu­
onn• w,1\ nor or could not be or.idi­
c111cd by 1ho ocilon or 11,u co11r1:• 

ht/~ rwrklng Co., Inc. v. Hammond, 387 
S0.2d 768, 771 (Alt1, 1980), citing Mc-
1.cmorc v. lntl'rnational Union, Etc., 264 
Al.i, 538, 86 So.2d 170 (1936). 

But tht.' trial court does not seem to 
hnvc ,,n arnrniatiVl'.l duty to ln\ truct the 
Jury upon objection, ~ the lattor quote~ 
might wggest. ':,,\s a gencr.il rule, where 
a party\ objcc-tlon to improper Jgruml'.!nt 
I!> w~tc1rnt>d, it rs necessary 1or the party 
to request ,1 corrective instruction from 
the trial court as ,1 predicate ror an rip­
pc,11 based on the prejudldnl &tatemenl:' 
Colvert & M<1rlh Co.ii Co., Inc. v. Pass, 
393 So. UI 955, 9S8 CAl.i. 1980), citing 
f.mploy('r~ lnsurnnce Co. of A/;Jb,,ma v. 
Cros~, 284 Ala. 505, 226 So. 2d 161 
(19&9), and Alaham(l Great Southern 
l~Jl/w,ry Co. v. Mcfarlin, 174 Ala. 637, 56 
So. 909 (1911). When lhe objection Is 
ovcmilcc.1, however, "a further motion 
• , , Is iJ useless fo,mallty!' Amt•rlcan Ry. 
rxprcss Co. v. Reid, 216 Ala. •179, 485, 113 
So. 507, 512 (1927). 

rallurc• to milke o proper objcctlo,, will 
not affect nn appP,ll I( an .,rgun1ent Is 
clcoml>d to b!! Ineradicable. In Anderson 
v. Stt11c, 209 Al.1. 36, 44, 95 So. 171, 179 
(1922), rhe coun said: 

':-\n c>.cl!pllon 10 the general rule ,e­
qulrlnij .ipproprl.il~ objection or mo­
tton l11VOkl1111 com•ctinK ,mrru~·uon or 
action by tht• trl,11 cout1 l\ where 1hc 
rcmilrk or .:irgumcnt o( counsel is so 
th,11 nl'ilfwr rclr.mion nor roliukc by the 
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1rlal cour1 would h,wp dewoyed Its 
sinls1er Influence:' 

Nor does it matter chat an objection was 
sustained ancl lhe jury in$tructed ro 
disregard the slatement when the argu• 
ment was iner.idicabll!, Such an dl'SU· 

ment Is 100 "poisonous and Improper" 
to be eradlcatC!d. Pryor v. Limestone 
County, 225 Ala. 540, 144 So. 18 (1932). 

With regard to the necessity of stating 
the grounds for a11 objection wi1h 
specificity, the Alabama Supreme Court 
has said: 

"Thi~ Court has frequently rerused lo 
consider an objection whoro II wns 1101 
acc.:0111p;inlcd by spedOc grounds •.. !' 

"However, we have also recognizc<l lhul 
.1 ~peclflc ground Is not required ,rntl 
a general objection will sufficr 1r till' 

gro1md "' Is so manifest that the court 
and counsel cannot fail to understand 
u:n 

I loll v. State Farm Muc. Auto.Ins. Co., 507 
So.2d 388, 391 (Ala. 1986) (citations 
omitted). See al~o Otis Elevator Co. v. 
StJl/worth, 474 So.2d 82 (Alc1. 1985). Tho 
best practice, however, is lo object 
sped fical ly and to clearly state c.-ich 
ground of the objee1ion. Sec Osborne 
Truck Lines, Inc, v. Lang~ton, 454 So.2d 
1317, 1323 (Ala. 1984) ("when an objec­
tion I~ m;ic:le on specl(rc grounds, 01h@r 
grounds may not be raised on appeal"). 

B. Reply in kind 
It is frequently r1s.serted that an other­

wise objectional argument con~tltut~ a 
permls~ibll! "reply In kind:' "Where 

LOSING YOUR TITLE CAN 
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t:(>Unsel for a p.:irty litigant pursues an im• 
proper line of argument h1.i thereby in• 
Viles a reply in kind, and statements 
which would otherwise be objectionable 
are ort<.!n proper:' Smith v. Blankenship, 
440 So.2d 1063, 1066 (Ala. 1983). 
Founded upon Lha doctrlM of "curative 
;u;lrnissibility;' see C. Ga1nble, Mcfllroy's 
Alabama Evidence § 14.01 (3d ed. 1977) 
("If a party Introduces illegal evidence, 
his oppommt has thE! unco11ditio11f\l right 
to rebut ••• with other Illegal eviclence'11 

a reply in kind is allelweci to cure the ef­
fect of an illegal argum(!nt so long as, ac­
cording to one formulation of tho rule, 
''the rebuttal statement soughl to be of­
fered tis] to some extent related to the 
(iniproperJ H<1lement of [opposing] 
counsel ... :1 Cook v. ~atimer, 274 Alo. 
283, 288, 147 So.2d 831, 835 (1962). Of 
course, a reply It) kind must be in retalia­
lion to an Improper argun,ent; an llleg11I 
rebuttal to "permissible argument" Is not 
a reply In kind. Al/Ison v. Acton-Ethcrldgc 
Caal Co., Inc., 289 Ala. 443, 448, 268 
So.2d 725, 730 (1972) (defense counsel 
respor1ded to pl.ilntiff's counsel's argu­
ment concerning lost income by saying 
that plaintiff "was a very wealthy rmin"). 

Though gorier.illy "(s)tatements or 
arguments o( counsel which Mt! pro­
voked or produced by statements or argu­
ments of opposing cou11sel cnn furnish 
no ground for complaint or corrective ao, 
tlon;' St. Cldir County Buk11cek, 272 Ala. 
323, 331, 131 So.2d 683, 691 (1961), rhe 
rebuttal may not 1.ixt1.ind to overkil l. Cook 
v. I.at/mer, 274 Ala. 283, 147 So.2d 831 
(1962). 

Examples of replies In klrid arc 
numerous. In St. Clair County v. 
Bukacek. 272 Ala. 323, 331, 131 So.2d 
6831 691 (1961), on appeal to the self.in• 
teresl of Jurors a~ taxpayers invited the 
following ar$ument: "'There are two and 
a half million p(Joplc.! In thi! St:il@ of Ala­
bama. It will cost you or1e/1enth of onn 
cont to pay him $25,000:" A statement 
by defendant's counsel as to how sorry 
("ns u man can be") his client was thol 
the plaintiff was Injured "provoked, pro, 
duced, Invited, ,1nd justified Lthls] retallA· 
tory argument'': "' I dare ~ay that if he is 
as $orry as all that, he rniijhl like for Mr$. 
Jones lo get every dollar. she Is asking 
for.''' McQuccn v. Jones, 226 Al.i. 4, 8, 
145 So 440, 442 (1932), An Improper 
reference lo the wealth of a party Invited 
onposing counsel "to remark to the Jury 
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1h.11 the 'old gentlemen's life and his pro­
peny rare a1 !.1,1kcJ!" Smith v. 8/onkcn· 
ship, 440 So 2d 1063, lOGG (Ala. 1983). 

Rderences to insurance, hOW()Ver1 gen· 
er.illy have been held not to be proper 
replies in kind, Wil/famson v. R<1yrnond, 
495 So.2d 609 {Ala. 1986); MalllCW) v. 
Tuscaloosa County, ·l2l So.2d 98 (AIJ, 
1982) (deform• ce>unsel referred to 
worker's cornpcnsoilon li(;/n In response 
to ~talement that ;ill 1he proceeds of J 

Judgnrnnt would go to the minor child­
ren of a deccasL'tl workman); Co/quell v. 
WI/Iiams, 264 Ala. 214, 86 So.2d 381 
(1956} (sia1cmcm In personal Injury case 
thm Jury should not tilke the defondMt'!> 
money ilnd gl\/0 ll to the plaintiff did nor 
w;irranl respon~c by the plaln11rr .. coun­
~el to 1he effect lhi'.11 the money would 
come from r1n lnsurctnce company), ex­
cept In hlMhly unusual clrcu111s1ances, 
At/,111t.i Ufe lns(l,nncc Co. v. Stn.11/cy, 276 

Ala. 642, 165 So.2d 7J1 (1964) {where 
counsel for the defcndnnr told the jury 
of his client'~ co~mg~ 11nd defendant 
lcsll(ltid with regard lo hb limits In an <1p­
parcn1 aucmpt to hold down the verdict). 
But see Clark-Pmu Couon MIiis Co. v. 
8iJi/ey, 201 Ala. 333, 77 So. 995 (1918) 
{where the court 5taled In apparent dlc­
w lhal a reference to iln "in~urance man" 
who h,ld ln~pCJctcd tho plnnl wheri,i the 
plaintiff was hurt could 1101 bo com­
pla1ncd o( "with good grc1ce" by defen~e 
counsel who had .1rgucd 1ha1 the defen­
dant w-is .1 little corpo1t1tlon owned by 
clti1.ons of Pranvi I le), 

Conc lusion 
Tho classifica tion of improper 

argument~ Is, as ha~ bL>(!n said, neces,;ari­
ly subiCLtlvc. The various categories ob­
.viously overlap and ~orve common 
roli cics. The al'Hllysls ,1l trio I by court anti 

counsel of a ques1lonable C'Omment, 
however, ought no1 to be limite{f ton for­
malistic ~cnrch through the tradillon11I 
categorle~ of Improper arguments; 11 
should Involve consideration of 1hu fun­
damcn1al question whether the com­
ment aids th<? jury in reaching a con• 
~idert-d and objective result. When rhe 
answer is In 1hc nogatlw. ca&e1 law and 
justice dic1atc an Jpproprlate curotlve ac­
tic,n. "We know or no more cffoctiVE' way 
of repre~slng tho wrong and malnlaining 
1he lntogrlty o( 1he profession In lhc ad­
ministration of the law:' Bri1llns Cafc1eria 
Co. v. Shotb , 230 Ala. 597, 162 So, 378 
(1935), • 

FOOTNOTES 
""1r>1h•1 011,rl~ nn 1h11 ,uhjl't1 w•• w11iu II l,r Wllll•m I !,•m~le 

Qt lhtt Svl11111 IJii.t ~1 1n Cot1111w,u, Jm11ru,>r1 A1,iu111,v1h nf t f'f1rt11cl, 
1ij "'• 1 Kw ,, 11nr,61 

-NOTICE-
Marital and family Law Certification 

The Marilill o1nd fomlly l.iw CertiOca1lon Cornmhtcc has 
now been <1ppointed by 1h<' Boord or Comm l~~ionNs of 
the Alabilmo Statc> Bnr 10 IX'gin 1hc., process to certify "1mlly 
law practltl<Jrtc~. 

Riding the 
Circuits 

The re~ulh or 1he recent bar poll show 1ha1 .i v.Jst ma­
jority of tho~o lt1wyers re~pondl11g are In favor oi ti combl­
nalion ()( ex11n1lnt11lon and peor 1cvlcw for certlflc:itlon ,1~ 

o spccialisl. In 1ho 11axt few mon1hs1 tho application ilnd 
tc~tlng pro<.m~ wil l be clearly denned ,,nd reported. 

It I$ now p1Jnrll'd that by February 1, 1989, appllc,11ion$ 
will be avail,1b)l, to be compleled ,,nd submitted by March 
31, and lhe test 15 tentJtlwly .;cheduled in Bi1rnln8hilrn 
for the morning of May 5, 1989. 

The purpo,e of ccr1ifica1ion is (Qr 1111orncy,; ro voluntar­
ily obtain ccrl1flca1lon by ,, sta1ewide-review commillee 
because of thl'lr conccniratlon, experience and contlnu• 
Ing educa11on In the family l.iw t1roc1 and tha1 the qun11(y-
1ng t1ltOr11cys bu allowed to npp1oprlatcly announce such 
ccrtl ncJllon. 

Presently, ,1pproxlrl'IJtcly 12 st .. 11es have spccl;ilfimrlon 
plans In pl,1C4', II st,ll~ h.ivc submiued \pC'ciall1.,1tion 
plans for coun approv;il Jnd 13 Mate~ .ire prt,!~e_ntly s1udy­
lng spccl.ill1..itlon plans. 

The Alabt1mil Lawyer 

Dale County Bar Association 
The Dale County Bar Assodatioo 

l!lecwd new officers N,M•mber 10 ,11 
the monthly bar a&soclt1tlon meeting. 
The new offic;f)rs 11re: 

!)resident: Ray Kennington, 
Ariton 

Vice. 
president: Anlhony R. Livingston, 

Newton 
Ihmsurer: Wllliom 11. Filmore, 

01.:irk 
Secret.iry: OoniJld C. McCabe, 

Dalevlllt' 

• 
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Young Lawyers' 
Section 

A s pre;ideni of thi~ ~eC'tion, I 
am forlunate to be able to c1t­
tl'nd lh!! memfngs or th!! Al.i· 

hama Uo.1rd or BJr Commf~sloncrs. 
For those young lawyers who rrceni• 
ly havc bccn admitted to tho b.ir ond 
(or tho~e othc,s who might not yet un­
der\ tond the bar's makeup, the bowl 
o( commissioners governs the Ala­
b,Jmil State BJr. Subject only to thl' .ip­
provill of the Alabama Supreme Court, 
the board promulgat0~ and Cllforcl'~ 
rule, relating to admissions, rules of 
l!thlc~ and discipline or its mem· 
bcrshlp. Today the,e ore 39 Judiclnl 
circuits ond 53 bar commissioner~. 
repr<'scnting oll lc1wyers in Al11lvirTlil. 

At tht> recent commission meeting 
in Olmilngh.irn. one order of bu~lncss 
was Ihle! Atto·ncy's lnsuranc.c MutuJI 
of Alab,1mo1, Inc. This, of course, Is the 
c;aptlvl! in~urancc company that has 
lxoen formed to wrlte malpraciicc 
coverage for Alabama lawyf'rs. The 
rormotlon o( this Insurance comp,iny 
will pli.ly ,1 very Important role for 
member'! of the Young Lawye,~· Scc:­
tlon. Malpractice ln~urancu ,·atub 
C:r<MIC ti ijrurll rin,111clal buf'dOll (Or US 
i.lll ,ind pJrtlcularly the young li1wyer. 
It I~ Incumbent that all lawycrb or thl~ 
~late come together 10 suppon 1he (or­
matlo,, o ( this insurance company. 

rhere is '1 n(!('e<;,;ary st.irlt,Jp nguw of 
$2.S million required io break <..>1,cmw 
In the formation of this company. Io 
elate, the bar ha\ rcrnived .1µproxl­
m&.1udy $1,400,000, and 1, 198 lawyer~ 
helve subscribed 10 support the Infor­
mation of !his company. Howev!'r, the 
bn1 needs a1101her $1, I 00,000 to 

hreak the minimum e~etow ,wede<J. 
As your prcsldant, I urge all members 
o( the YLS to m;ike the necessary sac­
rifice to support the (orm,1tion of this 
com pony. 

It Is my opinion ;ind th<• opinion of 
the bor1rd of bar comm~slonor~ !hat In 
the lonK run you will morc than reap 
thu bcnen~ oi this 11wcs1ment. As an 
t:xample, I point 10 the following: In 
North Carolina, the members of thel, 
bar association formed a ~imilar cor­
poration in 1977. The average rate of 
a millprac:tice insurance premium for 
1111 Alabama lawyer today Is around 
$2,100 per year. Today In North 
C,11ollna1 the average prcn1lum for 
mnlpro<:tlco lnsur.i11ce fo1 their own 
cnplfve Insurance company is under 
$1,000 per year. Wllh a volatile in· 
surnnce market that i~ sure to lnrrtw,f' 
your premiums and dictate the cir• 
cumswnces under which you p.iy ln­
i,ur,ince, It is lmpl.!ratlvc that wo all 
t,1ke .in active role 111 thb cornptlny. 
For thos~ who cannot Jfford tho lnltl.il 
ltwl!stmont, bi:! aware thot AmSouth 
B~rnk Is offering to lend you the money 
(or this investment at a very reMonnnlo 
rntc nnd wllh reasonable terms. I ltrl\e 
you to c:ontacl the Alabarnn StnlP 13c1r 
ond join today for the benefit of u& all. 

13y the lime this article appears In 
print, I am hopeful that we h,wc h.id 
another ~ucccssful Youth ludiclal Pro 
gr.,m. Charllo Anderson of Montgom­
ery has been outstanding In mklng 
over this responsibility from Keith Nor­
mnn thi~ year. We are rorwnnte to 
have had participants from Prilltvillo, 
Auburn, Birmingham, Cl,mton, Mo,11-

N. Gunter Guy, Jr. 
YLS President 

gomery, Wetumpkd, Opelika, Dothan, 
l-lorence and Selma. Thb Is the Orst 
year that we h,:1ve held thb program 
separate from the Alabama YMCA 
Youth Legislature Program. Bi>cause of 
this ract, we arc hopeful thtit the pro­
gram wil l be able to grow In lhe years 
ohead and thm m;iny of thC! qt.11~·~ high 
school students wll l be able to par· 
ticipate in and learn from thl~ Ox· 
perience. The stt1hMldo competition 
wlll be hdd the weekend o{ February 
18, 19 and 20 In Montsomery. This 
Is on excellent opponunity for the legal 
profession to enhance it~ iniiltle In the 
community and to devrlop our lenders 
of tomorrow. This progmm would not 
be successful, of course, without the 
help of many l;1wycrs from .,cross the 
st.ite, and on behalf of Chad le Ander­
son and me, we thank you. 

Also, as this .,nlclo reaches you, 
plan~ arc being finall1.cd for our up. 
coming seminar at SanDe~tin. I urge 
everyone to attend this Y<'ilr's program. 
Sid Jockson ht1s promised to make this 
year bigger ;ind better than ever. I lerc 
i~ a gre;it way to get your CLI: c.tcdlt 
and enjoy th<! socl,11 function> that we 
have planned with your follow law­
yers. Hope to sec you on the beachl• 
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Attorneys Admitted to Bar, Fall 1988 
Pamela Karen Agee ............ Blrmlngh11rn, Alabama 
Andrew Clay Allen . • •.•.•• , .• Birmingham, Alabama 
Mary Amelia AndeNon ...•••.••••• Camdon, Alabama 
Wade Stephen Andcr~on ........ Birmlnsham, Alabama 
Chlsorom Uba. Anyanwu ..•.... Monisomery, Alabama 
All.m Lamar Armstrong ...•.•..• Birmingham, Al11b11ma 
Joseph P. H. Bablr1g1011 ••••.•.••••.• Mobile, Aliib11ma 
Jeffrey Tipton Baker • , , , , •...•.. Blrmlngh,im, Alabama 
Jeffrey Reed Bankston •.............. Olark, Al.ibama 
Michael Lester Bell • . • • , ••..• Birmingham, Al.ibama 
Thomas Hart Benton, Jr. . . • • . . • • Mobile. Alabama 
Johnny Vinson Berry .... , ......... Cu/lmiln, Alabama 
Anthony James Bishop .•.........•.•• Boaz, Alabama 
Sonja Faye Bivens .•.......... .. ... Moh/le, Alabama 
Johanna Klip Bl.ick •.•.•.•..... Bo~ton, Massachusetts 
Jc((rey Michael Blankenship ... , •... Ma<llson, Alab11ma 
Robin Denise Blevins ... , .... , . Blrm/11ghrJm1 Alabama 
Michael Lyle Bloomston . , , , • , , • BlrmlnghrJm, Al.1bama 
Paul Poter Bolus .....••.•...•. Birmingham, Alabamil 
Laura Ann Bownu~~ ..•...•..•••. • Andolusla, Alabam.i 
Deloris Mitchell Boykin ......... Birmingham, Alabama 
Randall Keith Boleman ........ Montsomcry, Alaban)a 
Liso Ann Bradford ............. . Gulf Shores, AlabamJ 
John Robert Bradwell •......... Montgomrry, Alabama 
Edith Annette Bri.lshler •...•.•••.• Tuscaloosa, Alabama 
Bradley Sorrell Braliwt'II • . . . . . Union Sprlns~. Al.ibama 
Scott Gardner Brown . • . . . . Dapl11w, Al,ibama 
Mary Srnlth Burns • . . . ........ Birmlngh.im, AIJbd11la 
John r ludson Burton, Jr. . ...•... Birmin9ham, AIJbamc1 
Clifford Louis Cllll s, Jr.. • ...... Montgomery, AIJbama 
Orlon Gray Callison, Ill ...... ... Birmingham. Alabama 
Chorles Edward Calloway ..... .. Montgomery, Alabama 
Andrea Denise Campbell ...•.... Birminghnm, Alabama 
Boyd Frederick C;unpbcll , ...... Montgomery , AlabiJma 
Thomas Franklin Campbell ...... Birmingham, Alabama 
Jonathan Wayne Cartee •........ Birmingham, Alabama 
D,ivld Baldwin Chc1mplln ..... , . Birmingham, Alabama 
James Sturgeon Chrbtlu, Jr ..••... Birmingham, Alabama 
Andrew Chrislophc1 Clauhw, . .. New Orleons1 Louisiana 
Undo Fay Clousen ...•.••..••..... K<'nner, l.ovlslano 
Renee Mynene Colll<.'r ••••••••.• Birmingham, Alabama 
Jonath;in Hollis Cooner • Mont11omery, Alab<1ma 
Lawrence Cooper • • • • . 8/rmlngh.Jm, Alabamil 
Charles David Col1ingham • Tu~cJIOO\cl, Alabama 
Konnelh Woocl Cox, Jr. , . • • . • , Troy, Alabama 
Brent Maurice Craig •....•.....•.•. DccMur, Alabama 
Jomes Clayton Crim shaw .. ... . • Montsomcry, Alabama 
Timothy Perry Cul popper ..... . . Montsomery, Alabama 
Ann Lee Curtrlghl • , . . . • • •........ Mob/le, Alilbama 
Daniel Sargent C1.1shlng . . Mob/le, Alabama 
Judith Carmell D'Alp,;sandro BcsJicmcr, Alabama 

'fl1C' Alabama Lawver 

Mil,YC Ann Zlcarclll D'Alo~sandro .. . Bessemer, Al11b1Jma 
Joseph C.irrel Daniel, , • . • • ... /--luntsv/1/e, A!l.lbamil 
Gregory Loui$ Davis . . . . . . . • . • Montgomery, AlrJbama 
John C.1lvin Davis, Jr. . • • • . .•. Tuscaloo)c1, A/Jb.ima 
Chorles Walch Debardeleben .•. Birml11sham, Alabama 
RichMd Alan Dela!r .......... , .• 8/rminsh,mi, Alflbama 
Ooboroh Lynn Dille ............ BirminBliam, Ala/Jama 
Merry Virginia Dixon ....•....... 1-/unuvil/e, Alabama 
Mark l.lvlngston Drew .......... Birmingham, Al,,bama 
Thoma~ Samuel Duck , , •.. Birmingham, i\/,1bama 
CllbM Forbes Dukes, Ill Mob/le, i\/i1bama 
Linda Lee Dukes Bfrmlnglwm, Alabamil 
David Alan Elliott • BirmlnghJm, i\lJbamJ 
Hugh Raymond Evans, Ill ....... Montgomery, Alabama 
Rose Pnulnctto Evan& ...•........•. Ooth;in, Al,1boma 
Gary Woyno Farris . . ........... /3irminglwm, Al,1bama 
Eliirnboth Anne Forester •........... WJ$h/ngton, D.C. 
Denson N;iul~ Franklin, Ill . . . . Birmingham, Alf!bama 
Thom;i~ Roe Frazer, II . . • . . .. . Jackson, Mllllssfppl 
Michal'! David Freeman . . •. , , • Birm,ngh.im, AIJbama 
Sherri Tucker Freeman ...•• , . • . Birmingham, Al,tbiJmn 
Jomes Guy Fullan •............ Birmingham, AlabamJ 
Erskine Ramsay Fundcrbuq~. Jr ....... Pell City, Ah1b1JmJ 
Roger King Fuston •............ Birmingham, A/Dbama 
Fmnk Co/fey Galloway, Ill ...•... 8/rminHham, Alobama 
John Richard Galvin. . ......... I eed~. Al,1bama 
Cayle Hilywood Gear • • . . . . . . I lelena, Ali1bam11 
Anthony Cernrd George •..••.•. 8/rmmgham. Al.ibnma 
Gwundolyn Thoma,; George Montgomery. A/JbamJ 
John Cdward Goodman . . . . • . Birmingham. Al,1bamJ 
Cr<1lg Whitfield Goobby ... , •.... , .• Mob/le, Alab.ima 
Ellsso I lutson Green . • . • • •.... , f-/untsvll/c1 Ahlbama 
Stephen Keller Greeno •••..••... Birmingham, Alabama 
l l~a Claire Gullage • • . • . . . . Montsomery, Alabama 
Bert Morgiln Guy • • • • • Tuscaloosa, Alabama 
Mary Kathryn Hallman •...•........ fu fau/a Ah1b1Jma 
P.itrlcla Anne Hamilton .... MontgomNy, Alilbama 
James I lughes H,tncock, Jr ...... , 8/rm/ng/lilm, Al<1bama 
John Richard I lansen .......... . Blrmlng/lJm, Al,1/Jamil 
Bart Gregory 11.irmcm • • . . . • . . • Montgomery, Al.iba,na 
Sharon Eleanor I larvcy .... , ... , .. Camdt111, AIJb.ima 
Robert WIiiiam Hl!nsley, Jr ...... Bluefield, Wc5t Virginia 
Willl.im Schley Hcrorord .. 8irminsham. Alabama 
Lucy Cathcart Hicks . Blrmingh,,m, Al,1bama 
Robert Benjamin Hill , ••• , • • . . . ... Atl,,ntil, ( ,eorgla 
Joseph I fenry Hilley ••.•.. , . . . Birmingham. i\li1bama 
Cll:tr1b0th 13..irnes Hilyer •.• , • , . . .. Cl,1111011, Al11br1ma 
Colla Sull ivan I llnson . • • • . • • . • . Do11g/<1svlllc•1 Ceorgia 
Daisy Mae Holder . . . ...... , . Birmingham, Alilb,1mc1 
Cindee Dale Holmes . • . • • • . Birmingham, A/Jbama 
Cymhla Gall I looks . Birmingh11m. Alabama 
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Ernest Clayton Hornsby, Jr .. ... .. Birmingham, Alabama 
Steven Mitchell Howie .............. Galveston, Texas 
Donald Gene Jack~on ..•••.... . Birmingham, A/:Jbama 
Joey Kynn Jamf!s ................. Florence, Alabama 
Robert WIii son Jenkins, Jr. . ....••.. Florence, Alahc1mc1 
Elizabeth Johnson ......• , ..... Montgomery, Alabama 
L. Scott Johnson, Jr. . .......... Montgomery, Alabama 
James Emory lohnston ................ Troy, Alabama 
Andrew McEvllley Jones .. .... •.•.• , Mobile, Alabama 
Rhonda Gayle Jones ...... . ..... Homewood, Alabama 
Julia Evans Jordan ............. Montgomery, Alabama 
Parkey Diano Jordan ........... Birmingham, Alabama 
Sandra Lynn Jordan ......•... . .. .. F;iirfield, A/a/Jama 
Stephen Gory Jordon ......•.... Birmingham, Alabama 
Cecily Linne Kaffer .. . .... . ........ Mobile, Alabama 
Charles Joseph Kelley ....••..... '/'uscaloos-a, Alabama 
Constance Renee Kidd ..•....... Tuscci/oosa, Alabama 
Cavendar Crosby Kimble ••..••..•.•. Phoon/x, Arizona 
Brent Alden King .......•.. , ••. . /-lu11tsvllle, Alabama 
Steven David King .......•...•. Birmingham, Alabamn 
Robl'.lrt Edward Kirby, Jr ••.• , •. , . Birmingham, Alabama 
Thomas Owen Kolb, Jr .......... Birmingham, Alabama 
Cynthia Lampr ... , ..... ... ... . Birmingham, Alabama 
Kelley Lynn Laughlin ...... . ... . Birmingham, Alabama 
Robin Garreh Laurie .........•. MoMgomcry, Alabama 
Vincent Rr1y LedlQw ........... Birmingham, Alabama 
Wesley Tony Leonard ..........•.. LaGrange, Georsla 
Ceci I Lamar Loper .....•... . .• Montgomery, Alabama 
Dana Leigh Love •...•...•....... Talladega, Alabama 
Peter Loftis Lowe, Jr .. , .. , .. , MovntiJ/n Brook, Ala/Jama 
Glenn Harris Lube I .. . .. . .... . . Homewood, Alabama 
Jeffrey Lynn Luther ••......... .. . .. Mobile, Alabama 
Kendall Walton Maddox .. .•... . Birmingham, Alabama 
Stephen Joseph Maggio ........ , Birmingham, Alabama 
Tamela Sheree Martin ...•......... Leighton, Alabama 
Thoma~ Wi lson McCutc:hcon, Jr . .. Birmingham, Alabama 
John Forrest McDaniel • , •.•.•••. Birmingham, AlabnmiJ 
James Glenn McElroy •••••.•••. Birmingham, Alabamil 
Willi am Stova McFadden ........... Mobile, Alabama 
Ami Helen McRae •...•... • ........ Mobile, Alabama 

4 John Steven Meador ............ , I /untsv///e, Alabama 
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James Ahin Mendelsohn .. .•... . Birmlngfiam, Alaba,r'l<l 
Thomas James Mf!thvln ...•....• Montgomory, Alabama 
Myron Calvln MIiford, Jr. . • .. .... Five Points, Alabama 
Thomas Brow,, MIiier ...•. , ..•. Birmingham, Alabama 
Richard Dwaydc Mink .........•. Hueytown, Alabama 
Stuart Lynn Moore, .•........... . . Cullman, Alabama 
Randall Hodge Morrow .•.• .. .•. Birmingham, Alabama 
Paul Stephen Mmrnk, Jr . . ..... Wethersfield, Connecticut 
J11nice Boyd Neal .......... . .. Montgomery, Alabama 
Mark Smith Nelson .. .. ...• ....•. Talladega, Alabama 
Jack Merrell Nolen, jr .•...•...•. Birmingham, Alabama 
Cecilia Linn Norton ••• , ••• . • , ..• . Alexandria, Virginia 
Mary Beth O'Neill ...•.•....•• . Birmingham, Alabama 
Charles Clapp Osbun .....•... . 8/rmlngham, Alabama 
James Fronklin Ozment .••••••.. Birmingham, Alabama 

Thomas Jonathan Pack •..•.••..•...•. Houston, Texas 
Timothy Alan Palmer •.... , • ...• Birmingham, Alabama 
Matthew James Pappas ......... Birmingham, Alabama 
Jayna Jacobson Partain .•.•..•... 8/tmlngham, /\labam;.i 
Ellzabeth Palg!,! Panorson •••.••• Montgomery, Alabama 
Alison MacDt>nald Peeler ••..... , •.. Mobile, Al:.ibama 
Mary Jann Perry •...•...•.•.••. Birmingham, Alain,ma 
Thomas Russell Peterman, Jr ••...•... Mobile, Alabama 
Abram Lewis Philip s, Ill •.•.•••.•.••. Mobile, Alabama 
Eliz11beth Neal Pitman ... . . •... . Birmingham, Alabama 
Max Cleveland P<>pe, Jr ......... Birmingham, Alabama 
Stephen Rargainlar Porteriield ... Montgomery, Alabama 
Thoma~ Willard Powe, Jr . ......• Montgomery, Alabama 
Deborah Guthrie Powell ..•...•.. • Alabaster, Alabama 
Clay Dean Price . ....... . •.••..•.. Daphne, Alabama 
Dennis Wayne Price •...•..... . . TuscJloosa, Ala/Jama 
John David Pugh •...... . .. .... 13/rminsham, Alabama 
Kathryn Ottensmeyer Pugh ...•.. Birmingham, Alabama 
Wi lli11m Edward Ramsay .. . ..... Birmingham, Alabama 
Gary Roger Roal .............. Birmingham, Alabama 
Jeffrey Lang Rl ley . •.•.•.•....... Tuscaloosa, Alabama 
Gregory Scotch Ritchey .•. , .•••. Birmingham, Alabama 
Timothy Scott Ritchie ..•....... Birmingham, Alabam;,i 
John Steven Robertson ............ Ann/swn, Ala/Jama 
Kenneth Paul Robertson, Jr . . , ...... Ca,lsden, Alabama 
Chri stopher Stanley Rodgers •.... Birmingham, A/11bama 
Danny Wayne Rogers, Jr . •...... Mon(IJOmcry, Alabama 
James Robin kogers ............ Blrmlngham1 Alabama 
Creola Gibby Ruffin •............ , . Mobile, Alabama 
Jame_s MacDonald Russell, Jr ..••.•. Greenville, A/abamn 
Stev<.ln Charles Sasser .....•..•••••• Decatur, Alabama 
James Donald Scars ...•..•... , ... Northport, Alabamil 
Kathy Elalne Segler .......•. . Alexander City, Alabama 
Gilbert Porterfield Self ............ . Florence, Alabama 
William B1Jrwell Sellers ..... . .. Montgomery, Alabama 
Kenneth Edward Sexton, II ...... Blrmln,tham. Alabama 
Lowe ll Landis Sexton .......... Montgomery, Alabama 
John Walter Sharbrough, Ill .......... Mobile, Alabama 
Margaret Susan Shepherd ..•••.•.. Huntsville, Alabam11 
Laura Scott Shores • . . • • • • , •.•• Blrmineham, Alabama 
Michael Carl Shores .......•... Birmingham, Alabama 
Charles Alex Shorl ....•... , ... Montgomery, Alabama 
Carl Joy Silverstein , , ••••. , •• , .. 13irmingham, Alabama 
Lindsay Lankford Sinor ....••.•. 8/rmlni,Jham. Alabama 
Danny Lane Smith ... . , .•••••.•. Albert vi/le, Alabama 
David Leon Smith, 111 ...•...... Birmingham, Alabama 
Florrye Ann Smith ....... •. . ... Birmingham, Alabama 
Linda Gal I Smith .. . .. . ........ Montgomery, Alabama 
Wesley Gene Smith ...•.••.• , •.•• Bessemer, A/abamil 
Andrea Hurt Somerville ...•..... Birmingham, Alabama 
Kyra Sporks•Welnberg ....••.... Montgomery, Alabama 
Polly Spencer ... , , .......... /\nclrews AFB, Maryland 
Paul Joseph Spina, Ill . ......... . Birmingham, Alabama 
Kevin Scott Stapp .... ..... ....• Tuscaloosa, Alabama 
Joseph David Steadman ........•...• Mob/le, Alabama 
Linda Bridgers Steadman .........• , • Mobile, Alabama 
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Felfce Ann Stem •••••••.••.•.. BirmlnghtJm, Alabama 
Mith.lei Ci,1rne1 S1ewart •.•.•.• , • Birmingham, Alabama 
Susan Carol Stewart . •....• • •• Andrews AFB, Maryland 
Christopher Mark Strength . ...... Birmingham, Alabama 
).,mes Warren Tarlton, IV . • ... . , .. •• Mon/le, Alabama 
Jo Alfson Taylor . . ... .. ..... . . . Birmingham, Alabama 
Peyton Clark Thetford .••••....•...• Mob/le, Afilbama 
WIiiiam Cooper Thompson , •..•. Birmingham, Alabamil 
Lisa Carol Tin,ley ..•.. , , .. , .....•. Mob/le, Alabama 
Naomi I losea Truman •...••.••. Birmingham, Alabama 
Barry Webb Tucker •••... , ...•. Blrmlng/Mm, Alabama 
Joseph McNarnee Tucker •...•.•• Tuscaloos.i, Alabama 
John Thomas Tully .. . . . . ...... Birmlnghom1 Alabama 
Edword Totum Tumor . . ..••.... .. .. Ch11tom, Alabama 
Karen Pallette Turner .•.....•.. Mc:>nt9omery1 Alabama 
Richard Dillard Turner , • • • • • . Tuscdloosa, Alabam,1 
Robert Barry Tuten • • • , ••••• Montgomery, Alabama 
Thomas Glenn Tutten, Jr. • ••..•• Birmingham, Alabama 
Joyce White Vance •. , • • • , • • • Birmingham, Alabama 
Jesse Stringer Vogtle, Jr . .•...•• , • Birmingham, Alabama 
Wlll lam Randall Wad1.1 . ....•• , Russell Spring, Kcnwcky 

Lonnie Oolphu~ Wainwri!Jhl, Ir . •. Birmingham, Alilbamil 
Su~;,n James Walker • • . . • . , .. Birmingham, Al:ibama 
Jack Booker Weaver , ••• , ••• , • , • , • Brewton, AlabamR 
Robert Moore Weaver ••. , ••• , •• Birmingham, Alabama 
David Falconer Webber ...• , ..•• , .• Mob/le, Alabama 
Helen Crump Wells ..•..• , •••. Montgomery, Alabama 
Christopher Mlchael Wcs1 ••••..•• , •• Mobile, Alabama 
Anlt.i Barnes Westberry • • • • . . Birminsham, Alabama 
Larry Russell While • • . • •.... Birmingham, Al11bam11 
Stephanie Rose While ••••••...• Blrrningllam, Alabama 
Calvin Mercer Whilesell , Jr •..... Montgomery, Alt1hamc1 
Carleton Richard Wilkins. , , , . , , , . , •. Mobile, Alabam;i 
Lori Joyce Wll llarns . , ...•... • .•.• Lexington, Alabama 
Rlchord Scoll WI I llam~ .. . , ......... Arlington, Virginia 
Thomns Patrick Wllllarns ........ Say Mineue, Alabnmo 
Wendy Lee Williams ........... Birmingham, Alabama 
Phyliss Craig Wimberly ••• Ch11pel Hill , North Carollna 
JIii Verdeyen Wood • • • • • . . ••• . Birmingham, Afobamo 
Kenneth Tim Wyatt .••••••.•.•. Birmlnsllam, Alabama 
Stovon Joseph Youngpet.er • , ••••.• TuscaloosiJ, Alab11ma 
0 11rnr Raul Zamora ..•. , , •••••• Birmingham, Alabama 

Fall 1988 Bar Exam Statistics of Interest 
Number sitting for exam • • • •...••....•..... , . . . • . . . •••••••................... . .•.•...•..... 395 
Numb~r ,errlf1ed to Supreme Court ......... , , . . . . . . . . . ....••.••.... , .•.......•.... .. •......... 245 
Cartlflcatlon rate . .. .................... , , •...... , . . . .... , ..... , , , ... , ............ . . .. ..... , .. 62 °lo 
Certlncation percentage~: 

Unlvcrsicy o( Alabama . . . . . . . • . . . • • • • • . • . • . . . . . . .......................................... 70% 
Cun,bcrland . . . . . . . . . . . . . . . . • . • • . . • . . . • • . . . . . . . . . . . . . . . . . . . . . . . . . . • • . . . • . • . . . . . . . 68% 
Alabama nonaccredhed Jaw school~ .•.• , , , • . . • • • , • ~ .................................. , ••... 3.J'Yo 

-NOTICE-

Public TV Provides "Tax Break" 
Specialized tax advice for spedflc segment11 of the American 1}QpulJllor1 will be br0r1dcr1~1 on Alilbarn.:i Publit TclL'VI· 

slon in January In a 15-patt sorle~ cn1hled 1i\X TIPS ON TAPE. 
Developed by tho IRS .ind publlc television, each 13 and VJ minute program b IJtgctc.>d at one of 15 dl&tlnct t.ix• 

payor group$, including mllltary personnel, oducaturs, older Amrrlcan~, doycilro providers ,rncl medical per~onnel. 
APT wl ll broadcast TAX TIPS ON TAPC from II to 11:.30 p.m. Monday through Wednesday, January 9-11, .,nd on 

Thursday, Janw1ry 12 from 11 to 11:14 p,m. While 1he hour h lato, AP'I c1nd 1he IRS cncouragt:' t.iplng of tht• ~cries 
for later use! at taxpayer convenience. The dates or broodc,N for specific taxpayer groups are as follows: 

January 9 

January 10 

I he Ail.lbama Lawyer 

Clergy 
Tip lnc:ome Recipient~ 

People with Second Job~ 
Older Americ:ans 

January 11 

Jonoary 12 

Medic..il Pt:r~onnal 
Daycare Provider~ 

Children with Income 
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cle opportunities 

19-20 
ADVANCED STRATEGIES IN 

EMPLOYMENT LAW 
Hyatl R~!Jency, San Frnnc;lsc:o 
f>ractl~ing Low lni.tltuu:1 
Cre(,llts: 12.0 C0st: $425 
(212) 76S·5 700 

CHAPHR 11 BUSINESS 
REORGANIZATIONS 

Helmsley Hotel, New York 
Pr<1ctising Lriw lnsti\ute 
Crl;!dlts: 11.0 Cost; $425 
(212) 765-5 700 

20 friday 

WORKERS' COMPENSATION 
Atlanta 
Atlanta Bar AG5oC'iatlcm 
Cr~{:ltt.~: 6.0 
(404) S21·071l1 

25-27 
ANTITRUST IN THE HEALTH CARE 

FIELD 
Capital HIito n, Washington, DC 
Nati.9nnl 1-lealth Lawyer~ Asi;odiltlon 
Credits: 13,8 Cost: $4S0 
(202) 833-1100 

26 thursday 
PRACTICAL LEGAL PROBLEMS 
Harb~rt Center, Blnnlngham 
Cu111berla11d I nsti lute for CLE 
Credits: 6.0 Cost: $95 
(205) 870•2865 

26-27 
PREPARATION OF ANNUAL 

DISCLOSURE DOCUMENTS 
Waldorf-Astoria li otcl, New York 
Pmctislng Law Institute 
Cr<,!dlrs: 11.0 Co~t: $450 
(212) 765-5 700 

26-28 
MIDWINTE~ CONFERENCE 
Wynfrey f-l(l)tel, Bi~mlnghan, 
Alabama Trial Lawyurs Assoola!lon 
c ,edlts: 9.0 
(205) '262-4974 

27 friday 

REAL ESTATE 
Atl.mtil 
Atl.inw Bar A~~odalic,n 
Credits: 6.0 
{404) 521-0781 

3 friday 

COMMERCIAL LAW 
Blrmlnghc1m 
Alabama Bar Institute.! fo, CLE 
~recllts: 6,0 Cosl: $85 
(205) 3411-62:10 

6-7 
ADVANCED ANllTRUST 
Fairmont Hntel, Chkt1gP 
Pra<1"tbing Lilw lnstlt11le 
Crcdili.: 10.3 Cost: $475 
(212) 765-5700 

10 friday 

SOCIAL SECURITY VETERANS' & 
WORKERS' COMPENSATION 
CLAIMS 

Ad,nlral %111111es, Mobil~ 
Cun1berl,111<.I Institute for CLE 
Credits: 6,0 Cost: $90 
(205) 870-2865 

ALABAMA APPELLATE PRACTICE 
Bl rmlngllilm 
Alt1hama B11r ln~tittitP for CI.F 
Crecllti,: 6,0 Co~t: $!15 
(205) 148·6230 

January 1 !JBY 



12-16 
TRIAL ADVOCACY 
M111,11•l1wne I 101111. New Or h·,rnh 
N,,111111.11 Colk•gt· ol IJi~tricl l\ttorrwy~ 
(71 l} 7•19·157 1 

17 friday 

PRODUCTS LIAUIL ITY 
I ly,111 Rl"genc \, Ntw Orl(•an~ 
1111.ine l . .iw ';c houl 
(504) B&S-5900 

WORKERS' COMPENSATION 
R,1m;ida Civic C1•11tPr, Birmlngl1o1m 
( umlwrldncl ln,111111<> fnr CL[ 
Crr-rllt,: 6.0 c:o~t; $CJ5 
(2(Jlj) 870-2865 

17-18 
BIUOCE•THE-CAP 
Bi 1111l 11ghdm 
Al,tlhllll,1 R,u h1,tltUt1! for Cl f 
Cwwfl'- 12.CI 
(.!OSI !--18-(12 HJ 

22-24 
OIL & GAS LAW & TAXATION 
We,tln 1101111, Odil,,, 
Southwl•~t(•rn Leg::il roundr.ltlon 
Cree.lit): 16.5 
(214) 6'10-2377 

2-3 
IMPACT OF ENVIRONMENTAL 

REGULATIONS 
M • .u~ I lopkln~ Hotrl, ~.,n F1.:1nc,)c.o 
l' 1JctlslllH L,1w lns1il~1IP 
( redit,: 11.0 Cml: i4.l5 
(212) 7&5-5 700 

5-8 
MEDICAL/LEGAL UPDATE • SKI 

Sl:MINAR 
L.1kt> T,,hot· 
A,\oc l,'llion 01 TtiJI I ,1Wyt.•r) of 

Amc•11c,1 
(800) 424-2725 

10 friday 

ADVANCED FAMILY LAW 
13i rmln1-1h,1m 
Ali1h.:ini.1 B,tt l11>tl 1u1e ror Cl.t 
Crntflt,: h.O 
(205) HB-6230 

12-18 
SKI SEMINAR 
P;irk Ci1y, Ut,1h 
Al,1bamil Trial L.,wycrs Assodntlon 
CoM: $175 
(205) 262 ·1974 

13-15 
EMPWYMENT DISCRIMINATION 
Doubletrc•(' Inn, Dalla~ 
Southwe~tern I PR,1 I Foundation 
(214) 690-2377 

16-17 
STRUCTURING AND CAPITAi IZING 

BUSINESS ENTERPRISES 
I lyati Regen< y I lotcl1 N<.>w Orlean~ 
Tul,int.i Ldw Srhool 
(50•1) 805 590() 

31 friday 

BANKING LAW 
H1rmingh,1ni 
Al;ibama 13,11 ln~tflUle for Clf 
( r1.1dit~: C,.O 
(205) 348 Ci2J{) 
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Lawyers in the Family 

C;:i/vln M. Whl1e~cl/, Jr. (1988); Chrls1/ne W. Lewis (1981); Calvin 
M. W/J/((m~/1 (1951); Timothy lewis (1988); and /31// Prendergr1s1 
(1980) (admlttee, sister, father, brother5·1n-law) 

/onillhan W. Carwc (1988); Scn111or Rlch.,rd Shelby (196/); 
MkhJel J. (Jrlcc (1979); David 0. Shelby (1978) («1dml1tt!c, un• 
cle, brotlwr, cou)/n) 

Mlthnc/ C. S 11iwdrl (1988); Amy W. Sww.:irt (1983) (admlttoo, wife) 

J4 

' Charles Ale" Short (1988); Amy W/lll:tn1son Jone~ (1987); John 
F/e1c:/1er Jone, (1953); Jahn rtccc/icr /01ws, Jr. (1987) (admlttee, 
s/srer-ln-hiw, (ilthcr-ln-law, brotht't ln•liiw) 

WIii/am S. McFadden (1988); Stow, r. Mcladdcn (1955); Bech 
McFadden Rouse (1978); Robert I I. Romt1 (19801 (Jdmlttce, foher, 
si5ter; bro1her,in-/Jw) 

front row Gregory S. Rilchey (1988): AlbC'rt E. Rirchcy (1959); 
Ferris S. Ritchey, Jr. (19S7); Ferri) S. Ritchey, Ill (/984) 
bork rnw- Roberi M. RILchcy (1985);' Ccorse M. f~/1c:/wy (1978); 
f<>l'rlI W. Stephl•ns (198/J; Joscp/J T. Ritclwy (1981) (admlttcc, 
fo.thC'r, 1Jnr/a, tou~ins) 
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Steven/. Youngpcter (1988); Michael A. Younspcter (1987); Laura 
L Youn8f)f'ter (1987) (.idmiucc. brother. slster-ln-1.,w) 

0Jvid B. Champlin (1988); EIILabcth A. Chi!mp/ln (1984) (ad­
mlttee, sister) 

Mi.lry Beth O'Ne,11 (19811); Robert W. O'Neill (1974) (admlttee, 
fJ1her) 

Jack Merrell Nolrn, Jr. (1988); Jack M. Nolen, Sr. (1952); Theron 
W..,vnc Nolen (7982) (aclmlttcCl, f,Jtlwr, brother) 

E.C. / lornsby, Jr, (1988); E.C. I lornsby, ~r. 
(1960) (;idmlttec, f.1thcr) 

/amCls W. To rlton, IV (1988); /,,mes W. 
Tarlton, Ill (1961) (admlt1cc1 father) 

Andrea D. Campbell (1988); Jolin A. Len· 
tine (1987) (odmittee, fiancc) 
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Chrlltophcr Swnley Rodgers (1988); W. 
Stanley Rodsers (1964} (admiuee, father} 

Frank Coff~ Gal/O'vvay, Ill (198lJJ; rr.111k 
Coffee C.11/oway, fr. (1962) (Jdmluce, 
ft1ther) 

A. Lewis Phi/Ip.\, Ill (1988); Abrc1m L 
Phillps, Jr. (1959) (admlttc•c, father) 

Jaml!1, H. HancoC'k, Jr. (1988); Judge JameI H. Hancock (T9S7J 
(admlttee, father) 

D. wlgh love• (1988); Betty lnve (1965); /-lt1cl Love (1949) (lld· 
mltlCL', mother: r.,rher) 

36 

Joseph McNaml!I! fucker (1988); Bl/Ill• Anne Crouch Tucker 
(1959) (admlttt•t•, mother) 

Rand,1/1 Keith Bn7f!nJnn (198/l); Judgu A. Ted 801cm.in (1%7) 
(oclmlttrc, fM hor) 
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CIILJbeth Barne~ /-I/Iyer (1988); Charle( 11. Barnes (1963) (ad­
mlttt>e, father) 

Alb,on MdcDonald f'rf'ler n988): David Rowles Peeler (1983) 
(ac/mmec, hu~IJ.ind) 

PJmcla Karen Agee (1988); WI/lion, M. Acker, Ill (1')86); Jc1dse 
W/1/inm M. Acker, Jr. (1952) (cJdmittPc, hu~band, father•ln-law) 

The> Afobama tawy11r 

C.1rlcton Richard Wilkin) (1988); Robert B. WIikins (1948); Robert 
8. Wilkins, Jr. (1980) (.1cimittee, fJ(hcr; brother) 

/. Cuy Fu/Ian (1?88); Jomes M. Fu/Ian, Jr. (1950); Marg,11C'l Sparks 
(ulldn (7953) (admlure, mrher, mother) 

Jnmes M.icDonald RusJ.e/1, Jr. (1988); P. Richard I IMtley (1971) 
(admittee, uncle) 
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Glenn H. I ubeJ (1988); Edwnrd B. R11ymon (1973) (adrnitwc, 
brother-In-law) 

Kend,1/1 \!\{t/ton Mnddox (1988); Justice /-/ugh M11ddox (1957) (ad­
mittee, cousin) 

lnur/l S. Shores (1988); Justice Janie L. Shurcs (1959); James I .. 
Sliorcs (1956) (lldmlttee, mother; fal/1,•r) 

38 

E. r..,wm Turner (1988); Edward P. Turner. Jr. (1955); Halron W. 
Turner (1984) (admluce, father, brother) 

Judith C. D'Alessandro (1988),· Marye Ann ZlcMclll D'Alessan· 
dro (1988) (admitteeslsister..-in-law) 

Kathryn Otccnsmeycr Pugh (19R8); John Dtl'lld Pugh (1988) 
(admlucc~lspouscs) 
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Rhcmd;i Jones (1988); R.8. Jones (1953) Donalrl C. Jackson (1988); BIiiy W. ilso Cu/loge (1988): Judge Jim Cu/loge 
(t1dmlt<ee, uncle) Jackson (1975) (admlttcc, brother} (1960} (admiuee, fother) 

Richard 0. Turner (1988); louf~e I. Turner (l<JSJJ; James A Turner Andrew Chri,topher Clauson (1988); Llnor Fay Cl,wson (1988) 
(1952); James D. Turner (1974) (admiltee, mother, lathe,; brother) (admlttees!spouses) 

DilVld A. [I/Iott (1988); rd8iJf M , El/Iott , 111 (1953); ( .M Flliotl , 
IV (1982) (admltt!!I.!, falher. hmrher} 

The Alobam,1 /.Jwyc, 

For extra copies of 
these family photo­

graphs or group 
photographs contact: 

Margaret Lacey 
(205) 269-1515 
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Building Alabama's Courthouses 

The following continues a history of Ala­
bama's county courthouses- their ori­
gins and some of the people who con­
tributed to their growth. The A labama 
I.Jwyer pl.ins lo run one county's story 
In each issue of the magazine. U you 
have any photographs of early or prcii• 
ent courthouses, please Forward them 
to: 

Sr1111ut>I A. Rumore, )1. 
Mlgllonico & Rumori;, 

1230 Brown Marx r ower 
BlrmlnghJm, Aldbclmd 3520J 

Morgan County 
Mo11:1Jn County wJs orl gl11,1lly 

nam<'d Cotnco Coun1y. The Al,1h11ma 
Territorial lcRlslature created Co1,1ro 
County In February 1818 from l,ind~ 
cedrd by the Cherokee Indians ln 1816. 
Difforcnt &ourc.e attribut~ the nanw 
"Co1aco" 10 ,in Indian chlt!f In tlw .irl•J, 
his tribe or a large creek 111.11 flow,, 
through the nor1heaste111 part ot thl' 
county. 

The nm coun ses~ion convened Junt• 
8, 1818. The building used was ii fom1or 
stageco,,ch exchnnge or fnn. It~ lora­
tlon w.1b ,,e.ir the l:vr1 eommunl1y1 .ind 
llw ~,ructure todr1y ,s 1-nown ilfi tht• 
''White I lou~e:' Thb buildln K wa~ 
mO\/Cd from I) ong111al locdtlon c.1nd 
now i~ used as a residence. II ,., con­
sidered one of the oldest , trutturc~ in 

the county. 
The next session of the court con­

venecl in the town I)( Somerville on 
September 14, 1816. The town Wil S 
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by Samuel /\, Rumore, Jr. 

n,1mrd for Lieutenant lfobert M. Sum­
mrrvi lle orTenne,see, who died ill the 
B11t1le of Hor~eshoe Bend M.irc. h 27, 
18 t.l. rhe spellin(i of tht• town'~ n.une 
was later d1dnKt!<.I. It is spcrnl ,1tcd 1h.11 
the homo of Wllllom V,1ughan In Som• 
1.wllle Wil5 the ~lw o( the co1111 ~c,~lons. 

On June 14, 1821, th<' 11<1111c CotJco 
County was chaniied 10 Morga,, Coun­
ty In honor of Cienr r.il Dnnlc•I Morgilf'I 
of l\>nnsylVilnia who Wil~ il famou, Rev­
olutionary War learler He h,1cl tlPft'il led 
the Br1ti~h ill the B,1Ult.> 01 Cowptm~. 
South Carolinil, on )ilnuary 17, 1781. 

Courl!t Wtil'l' held in S011wrvlllc In c.1 
tr,1mc building that bu11wd, The 
wooclon wut .tun.! Wil'- wpl,1ced hy J 

l>,'lt'k building COl'l'itrut.tcd .,round 1837, 
This Somerville cou,thoU~<' IC!m,1ln\ 
~t,rnding today, an<l is ll<•lit'VC'ff tn be the 
olcle\t e>.lsting huildlng rnnMrut:tcd il& 

a courthouse in the State of Alabama. 
The old Somerville courthouse Is 

listed on the National Regbtcr of I tl!.­
torlc Pl.ic~ . It Is .i !wo-)tory rcc:t.ingulJr 
brick building constructed In the Fed­
utdl ~tylc. It has a h1ppod roof sur• 
mounted by an oct..igonal cupolil on a 

square wooden ba!.c and topped with 
a weather vane. l he roof consbts of the 
origlndl rolled copper plate. Since it 
tea5Ca!d to ) !!f\11.l c1b .1 courthouse, this 
building .ilso h,1s bt.-en u~cd as a mill · 
tary college, high school, junior high 
school, elementary ~chool .ind ~enior 
citi1en's nutrition cl'nter. 

The town of Somerville !.erved as 
county seat for Mor11t1n County for over 
70 years; however, Sumervll lo was In .i 
land-locktld location, and other areas 
of th!! county ~ro r,1pldly growing. On 
February 10, 1891, the legislature ap. 
pravcd an clcctlon to determine the site 
for the M!llt o( Ju!\lice. The choices were 
10 keep the courthouse ot Somerville, 
move it to the more central location of 
Hartr,r lle or trilnsfer It to the fastest 
growlng area at Decatur. 

Seulers hod lived In the Decatur area 
known ns Khodr~ l·crry L,indlng ilS early 
as 1818. On March 22, 1820, the 
famous Amcriciln n;wal officer Stephen 
Decatur, hl!ro of the Trl11oll War and the 
War of 1812, w,ts killed in a duel. Soon 
after tlm 1r.1gcdy, il group of Morgan 
County developers took 1he name De­
catur Land Company. They sold their 
first lot July 9, 1820, and their town on 
the TenM s~ee River stc.idlly grew. By 
1891 more than half or Morgan Coun· 
ty'~ popularion re~icfod In Decatur and 
its twin dly o( N<.IW Dccntur. The result 
of the courthoust• clc<.tlo,, wai. a fOrl.!­
gone c.ond uslon. 

The residents of I lnrbclle still ob• 
Jec.tecl 10 the move of the courthouse to· 
Decatur. so county o((lclals transferred 
their records and omces from Somer• 
ville 10 the new c:oun1y \e.-it under cover 
of darkness by w.igon to avoid any con­
Flicts. The n,.,, court!. ,n Decatur were 
held on the third floor of the John Hank 
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Somerville 

drugstore building lCX"illed at the cor­
nor o( Oak ancl Caln $I reels. This build• 
Inf\ still stands ,rnd Is known "' the 
McEntlre Bufldlng. r1rc damage c.,uscd 
1he removal o( the top story. The build· 
Ing wa~ used for apartment!> until 1988, 
and ii currently I~ under renovation. 

A new courthou~e was occu1)ICd hy 
the county In 1893. It w11s a rout-story 
brick structure located on Ferry Stroot 
and cost approxlrrillely '$45,000. Tho 
building was topp<:d by a clock tower. 
lnslrle the building, ur1der the rotunda, 
~tood o bronze s1.ituc of lustite holding 
scale~ in her left hand and a ~word In 
her right. This courthouse wa~ re­
modeled in 1918. 

In 1927 a fire guttrd the interior of thL' 
building ,u;d the clock tower cra!.hcd 
Into the wucturo. Tlw dtii:ens of I-tart· 
~elle ln,medlntcly sought to have the 
courthouse removc<l 10 their town os 
their fathers had tried to do in 1891, and 
tho riVill towns conduetcd voter rcgistril· 
lion drl\<t!S. HaMMJr, the majority ugaln 
cho!.e Decatur ilfi In 1891. The court· 
house was rt!bullr In 1928 on the ruins 
of lh predecessor. The st.itue of Justice 
w,1s moved to the lawn facing Ferry 
Street, but she had lo~t her scales and 
~word in the Ore. 

The most significant proceedings 
conducted In thi< Morgiln County 
Courthouse wen:-the ''Scottsboro BO'f\" 
trial~. The Initial tri,11 h.id been held in 
Jackson County. The re-trials were all 
hcnrd In Decatlir. The second trial com­
menced <in March 28, 1922, dtid w11~ 

Dff,1tur 

presidarl over by Judge Jomes E. Hor· 
Lon. A third triol commenced on No­
vember 17, 19341 A four th trial beg.i'n 
In 1936, and resumed on July 13, 1937. 
During thl~ time the ~" o( the nallon 
were Oxcd on Decatur and thP Morgan 
County Courthouse, i'mrl prP$S coverage 
was extensive. Alter o1 convfc:tlon wa~ re­
ported In one o( the lrlal~. Wnlwr Win­
, hell, possibly knowing the ~tory of the 
statue, told hii; r.idio list~110~. "Justin" 
in Morgan County has no ~calel..'' 

Thb cour1hou~e, which had been 
hastily erected in 1928, served Morgan 
County ror almost 50 years. It w,b a 
two-,~tory strutturtJ built or oranst"' 
colored brick. The m,1in <'nlrance was 
flanked by .i pair of Ionic columns 
whi,h supported a ClaS)fc,11 f}c>dlment. 
By 1972 lht! building wAs no longf'r ad­
equ;ue for the needs of llw county, r1nd 

Samuel A. Rumore, Jr., Is <1 sraduate of 
the University of Notr<> Dame and che 
University of Alabama School of I.aw. He 
served as foundlns chairman of the 
Alabnmil State Bar's F.1mlly /.aw Section 
and Is In practice In Birmingham with 
tho firm of Mis/ion/co & Rumore. 

a bond issuo wa~ appro~d (or its re­
placement. Sovcral groups proposed 
thr11 rhe old courrhouhc bLilldlng bE' 
u~ed for a county musc_um, but th~ 
~tructure was demoll~hcd .ind tho sltt! 
,~ now Co!"m:o Square Park lociltL'tl be­
hind the present-day courthou~o. 

l he new Morgon County Courthouse 
was de~igned by arrhftect Walter t--lall 
of the nrm Hall & Colvard. The con1rac­
tor was Gr~ham, William~ & John~on 
Co. o( Decatur. Tho building Is of con· 
tC'mporary de~lgn con~lstlng of four 
stories and a bascme,11. It wa~ occuplPrl 
by the cotrnly In April 1976, Jnd the for­
mal dedlc.illon took pl.1ce Sund.iy, Sep­
tember 12, 1976. This modern cdiOcc 
Is .i fitting monumenl to the county 
where three prior wuctu,es, which 
have served ;iq the county courthouse, 
still survlw. • 
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Recent Decisions of the 
Supreme Court of Alabama­
Criminal 

Is there a lime limit on making a 
Batson objection? 

Bell v. State. 22 ABR 3595 <Scpwm­
ber 9, 1988)-The Supreme Court o( 
Alnbama granted tho st.1tc's petition 
for wrll or certiorari lo consider 
whclht:!r Bell's Batson objection w;is 
timely. In Bell, the defensP colmscl 
did not moke the Batson objection un­
til afler the Jury was selected and 
sworn. After the jury was excused for 
lunch, defense counsel rnOVL>d to 
qu;:1sh the jury on the ba~ls "that ,11ce 
plJyed a part in the Strlk6 exhibited 

John M. MllllntJ, 
Jr., is J member of 
tile firm of Hill, 
Hill, Carter, Friln· 
co, Cole & Bl.id, In 
Montgomery. I II! 

Is a 8raduate of Spring I /Ill Co/leg(• 
and the University of Alabama School 
of Lil~v. MIi/ing covers the civil portion 
of the decisions. 

Recent 
Decisions 

and used by the District Anorncy's of­
fice .... " 

Thi.! Supreme Court of Al;ibilma, hi 
d pc.•t cur/Jm opinion, reversed .ind ro­
md11dcd; in doing so, the court h,b 
given us a "brightline lt!~l" regarding 
the limeliness of a 8abon objection. 

Following the ratiom1le of the Ala­
bomc1 Court o( Criminal Appeals in 
WIiiiams v. St.iw, [Ms. 3 Div. 305, 
March 81 19861 _so.2d_ 
(Ala.Crim.App. 1988), th<• supreme 
court held that "In order to prasorvc 
the issue for appell,,to 1-cvlcw, a Bot.son 
objectlon, In a case In which the daath 
penalty hc1s not been lmpo!>Cd, mu~t 
be made prior to the Jury's being 
sworn:' The supreme court reversed 

by John M. Milling, Jr., 
and David B. Byrne, Jr. 

and mmondcd beciluse thr daf~ndant's 
8Jtson objection til me too 1.ite. 
Competency to stand trial­
motion for psychiatric examina­
tion; the rationale of Davis v. State 
extended 

Gordon v. St..1te, 22 ABR 3312 
(August 26, 1988) Gordon .ippealed 
from a denial of her motion for 
psychiill ric ex,11nln,1tlon. She main­
tained that shewn~ lncapablu of "aid­
ing or 11ssi~llng" her <1ttOrney In the 
prep;mtl Ion of her defor1!.I!. Gordon 
pied guilty 10 cl theft charge following 
the trial court'~ dMl.tl of her motion 
for psychiatric cx.,mlnatron. 

The Supreme Court of Alabama 
granted certiorari to rPvlew whether 
the trial c;ourl errt><I in dunylng Gor­
don's rcqua~t for p~yc:hl.itrk cxamina· 
tlon. Thi! court, In ,l per curl.int opin­
ion, riNer~cd <1nd rc,,m,ndcd. 

AL tho outset, the court noted that 
the inauer of court·~oncllnned psy­
chlotric exomlnntlon I~ 11cldressed in 
§15-16·21, Code of A/.ibamil (1975). 
Our supreme court hns ht>ld thnt re­
quests for p~ychiatriC' examlnotion are 
within the trinl court's discretion 
which will remain undlMurbed on ap­
pellate revit>w .ib,unt .t cl~ar abuse of 
that discretion. Par.:c• v. St.Ile 284 Ala. 
585, 226 So.2cl 645 (1969). 

The State mointolned that the evi­
dence suppol'ting Gordon·~ request for 
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psychiatric evaluation lacked the 
necessary elements under Davis v. Swtc, 
3S4 So.2d 334 (Ala.Crim.App. 1978). In 
Davis, the Al.ibaM.i Court o( Criminal 
Appeols held 1h.i1 thre(! factors were 10 
be considered by the trial cour1 In 
evaluating on Jccusod'~ competency to 
st,1nd trial: . 

I. the existence of a history or lrrJ· 
tional behavior. 
2. prior medical opinion; and, 
3. the ac:cusecl'~ dcmeJnor al trial. 

The Slate contended that Gordon 
follcd to satisfy the Davis requirements 
because no evidence of irr.itional be­
h,wlor or prior mE'dlcill opinion wa~ 
Jdduced. 

In Cordon, three auon,eys who had 
personal enco unter~ with Gordon 
tes11ned thar she was Incapable of .-'lidlng 
.,n ouorney in her dcfcn~e. After careful­
ly reviewing the testimony of the three 
lawyers, the Al.1b~m.1 Supreme Coun 
~usKested that the Dav/Ii (i\ctors were not 
all-Inclusive and extended the ratlonolo 
of Davis as follow\: 

", • To sugge~I tl\)I ,in accused'~ com• 
p<:tcncy can be os~e,M"d ln,~cd )Olcly 
on 5Uc.h a rustdc:ted an(llysls defies 
common l'(',l!lonlnK, The three Dnv/~ 
c.,lements, nnm<'ly, 1) an acc:u~ed's 
hlMory o( irrational beh,wlor, 2) prior 
medic.ii opinion ,1bou1 the occus1.,d, 
and 3) :!!'I n('cuscd's demeanor .it trlill, 
arc all relevant 11'1 dC'l •rmining whether 
further inquiry I~ requlr<>d •. , , 
lHowovor,J itJhore ore .•. no nxuu or 
lmmui:iblc sls!'ls which invariably In• 
dlcate lhe need for further Inquiry 10 
dctormino fltmm 10 pr0<<X'd; the qul!S­
lion Is often o.1 difflcult one 11'1 which .i 
wide range of n1.111Ucstatio!'ls and sub, 
tic nuances ore lmpllCi.ltcd. Thal they 
JrC difficult to ev,JIU,ltf' h ~U88Cl!>IUd by 
the vo11ylr,g opinion~ tmlned p~ychl, 
nrrl~ts c.in ento~t.Jin on the same fnCl'I." 

Drope v. Missouri, 420 U.S. 162, 175 
(1975). 

The cour, concluded that the evidence 
presented to the 1rlc1I court dea rly wor• 
r.mted further Inquiry inio Gordon's men, 
1al competence, The Judgment of the 
court of criminal .ippeals therefore was 
reversed and the CilU$e remanded. 

The Alabama I awycr 

Alabama (irearms enhancement 
statute tri ggered only by element of 
int entiona l cr imina l conduct 

McCree v. State, 22 ABR 3617 
(September 16, 1988)-De( cndant wa& 
convic"trd for 111dl1!>1aughter and so,,. 
tencod 10 10 years In prl~on und er Ala­
bdmd'~ Flrenrm Enhanccrnent Statute, 
§ 13A-5-6(a)(5), Code of AIJbtJma (1975). 
Al trlal, defendant's attom~ nled a wril · 
ten motion 10 bar the U)C o( the enhance­
ment provisions In dewrmliilng his 
sentence. Tho trial coun denied the 
motion , 

Defendant advanced two arguments In 
suppon of his conti.!nllon 1ha1 the trl.il 
court ern.>d In applying the enhancement 
provisions of the sttllutc. Hrst, tho 
language of ~ection 13A-S·6(a)(5) allows 
enhancement of the sentence only when 
a defcnd,1nl b convicted of .1 felony that 
involves 1hc use t.>f, or the Jttcmpt 10 use, 
a we.ipon "In the commission of /tlir11) 
felony." Defendant nei<t ;irislled that lht.! 
element or Intent Is a ncce!>sary clement 
of any felony to which the enhancement 
statute i~ ~ought to be appllecf in order 
for the stoture to have a deterrent effect 
on the uw of weapons. especially fire­
arms. 

Tho St.iw, relying on I /o//0\wy v. Stille, 
477 So.2cJ 487 (Ah1.Crlm.App. 1985), 
malntJincd that the application of the 
enhonccment !>latule I~ mandatory with 
lhe on ly rcquhcrni!nt for Its .:ippllcatlon 
being 1hot the jury find 1hat the defen• 
dant used o flreMm In the commission 
of c1 clc1~~ IJ or class C felony. 

Tho Suprtmw Court o ( Alilbilmo 
dlsc1greed .ind reversed. Ju,lfce Jones 
focused the is~ue as follows: 

" . The re~tu 1ion of 1hii 1,,w rc­
qui~ a 1wo-str1> process. First, lmpllch 
lr1 the lt11111uc1Ke o( §13A-5-G(11)(S)...i.1 
Orearm or rlenclly wt>upon w.is 11~od or 
attempted 1,1 bf' uwd In tlw comml:1-
~lon of the felony.!-is the requlrcnie,11 
th.JI the und •rlylns felony for which the 
defendnm Is convlc.ted hlM', 11, ono of 
lb neccss,1ry elon1ent$, the l!lt•m~·nl of 
lntt·nr Ion di crl min a I con duct. 
Thercroro, Mt:Cruo's reckless or 
negligent ron<hrcl, which rt•rn/tt•tl In 
manslaughter, whlle $ufllclent 10 ~up­
ply th<> trirnlnal ~cionter to support a 
conviction for ,1 Cl,M C (dony, does 
nol require a Ondlng that lw lntt•ntlon 
ally u$ed th!! flr!l,1rm re, ("Omm11 tho 
rolony, and thus cannot support the np· 
pllcntlo11 ot §13A-5•6(.i)(S):' 
In other worcl~. the court construed 

~ubsection (;i)(S) to mean th.:it convic­
tion~ for rhose underlying felonle~ 1ha1 
~He committed without the Intentional 
uso of a deadly Wt'apon do not (all within 
the cc11egory o( c:onvic;tion, 1hn1 Invoke 
the enhancement provision of this 
m11ute. 

Second, "cnh,1ncam1mt:' a!> thill word 
is used to dc~crlbc 1hc offccl of 
§13A-5-6(i.l)(S), 11ocessarlly moans that In 
addition co the c11lpilbility of the oUonso 
for which the defendant ha5 been con• 
vlrn!d, 1he defendant's conduce Is 
necessarily 1lw n,sult of a hi~her <l<'gree 
or culpability bocau$e of the iury's find· 
Ins that a " flrca1m or deadly weapon w;is 
llsed or allernpted to be used in the com­
mi~sion of the felony:' lnd<.-cd, the u~e of 

1\ l J Ii l J I{ N 
E,pl ' l'I \\ itt ll ·, , Sl 'I'\ in ·, 
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Gma-aJ. F.nalaecrllla • Hilmlll llld Social Sclencet 

Dr. Michael S. Morse Dr. Thaddeus A. Roppel 
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a dc;idly weapon to commit the underly. 
In~ felony Is the classlc ~ltuatlon Intend· 
cd by the legislature to Invoke the en• 
hanced penalt)', 

Here, the jury returned J verdict of 
manslaughter agaln\t 1he c!Pfendilnl. By 
virtue of that finding, the Jury ellmina1ed 
the el!!ment or defendc1nt'i. Intention.ii 
use or .i firearm as .i mc.1ns to take 
human life. The culpnblllty of defendant 
for recklessness was esl.tbllshed by lhe 
Jury's verdict. TherC'fore, the trial court 
WilS without authority to ~nrence defen­
dan1 under an enh.incement stillute thilt, 
by 11~ very terms, I~ lnmked by a 
culpilhilily higher than that for which 
ddendant had been found guilty. 

Ineffective assistance of counsel 
Foster v. State, 22 ABR 2788 Uuly 15, 

1988)- Defendant was convicted of rape, 
robbery, kidnapping ;ind sodomy. On ap­
peal, the Supreme Court of Alabama 
gr,inwd certiorari as ro the issue of 
whether defendant ~hould ha~ been 
gr<lnlcd a hearing on his pro H.' motion 
(or a new trial on the basil> or tneffoctlve 
a~sl~t..ince or coun!>d. Dofcndant's mo 
1lon olleged 1h01 his counsel did no1 
bring oul at trial: (I) tholt the victim had 
J history of mental illnc\s; and, (2) that 
the Montgomery warran1 clerk's office 
had poRted a sign warning o<ncers not to 
occep t co mplaints from this prosl:!cutrix 
bcc<1use she had a history of making false 
<.om pl,if nts. 

In Strickland v. Wi:Jshlngton, 466 U.S. 
668 (1984), the Unlte<l S1c11cs Supreme 
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Cour1 ~ tablished 1he stand;ird for 1he 
review or an lnerrectlve nsslstance or 
cou11sel claim: 

·~ convicted rf PIPndrm1·~ claim that 
couno;el's assistance w.u so dl/focll\lC ;i~ 

10 require rtwrsal o( .i co1wlctlon or 
dt>illh M?ntcnce hd• two components. 
Fll";I, 1hr defendi!nt mus! show that 
rouns<1I'\ pPrformance was dcOcicmt. 
This requlll!S showlns th.ii couni.cl w,1s 
not (unc:tion Ing ,ts 1tw 'coun\el' 
14uar.i11teed the defrndnnt by the Sixth 
Arnandment. Second, the dcfe11d,1nt 
mu~I show 1h.i1 lhu cMl<.:tent perfor, 
mancc prejudlct-d thf' defMM!. This re­
quire, ~howing that counsel's erro~ 
\WW~ serious ns to dl!privo the df'f('n• 
dant of a fair trii!I, ,, 1rl,ll whow resull 
Is rt11f.ibt1•. UnlC'~~ ., defend.in1 makes 
both bhowlng~, II conno1 be 5t1id lhat 
ihC' conviction or doc11h ~cntcnce 
1C'~uhed from t1 bm,1kd01N11 In the 
,1d1JC™Jry process th,1t rPnd<'r~ the resuh 
un,oht1ble:' 

111 rewrslng. the Alabnrna Supreme 
Court held 1hat 1he iri.il Judge Incorrect­
ly hold, in hf~ circler denying the motion 
for new trial, chat the notlC'o posted In the 
Wilrr,rnt clerk's or<ice would no1 ha~ 
been .,dmi~5lble In the case. 

Justice Maddox rcosoncd 1ha1, "The 
L'Vldcnce Fosler says he can present 
1('g.1rding the notice In the warr.inl clerk's 
omce would be admls)fble, as It relate5 
to lhe proscc:utrlx's rcpu1ation for lrulh 
.~nd vt!rdtlty. A wllness, by tt1king 1h~ 
sli1nd, µu1s In Issue his chilmcrer or 
ropulatlon for lruth(uln<'s~:' Allrn v. State, 
302 So.2d 11. 23, (Ala.Crim.App. 1979). 
"Second, Foc;ter alleged that the pro· 
sccutrix'~ psychiatrt$1 would ~wtc that she 
was not competent to 1c,tlfy. Of course, 
~uch evidence would be relevant and 
C'Ould haw changed the outcome of the 
trial." 

Search pred icated upon mlsde· 
meanor arrest requir e that the o(­
f iccr have actual possession of 
misdemeanor writ of Mr est 

Brownlee v. S1111e, 22 ABR J688 
{September l&, 1988)-0e fencl.iru wa~ Jr­
rested on o writ of 1me~1 i~~u1.1d (or his 
(,,lhir<' to pay t1 fine on an c.irlior misde­
meanor charge ol driving while his 
lken~c Wrli. n.-wkro. Al the police depart­
ment, a ~ma II quantity of mt1rijuana was 

found In defendant's possession, ;in('! he 
w.is sub,cquently charged with unlawful 
po~susston of mMfjuilM, Defendant 
moved to ~uppress the evidence of the 
mJrijuana on ground~ th,11 the att'eSI writ 
on the mi~demeanor was not in posses­
<.lon of ihe police ofnccr at lh<' time of 
his 11mm as required by §15·10·3. Code 
of A/Jb,1ma (1975). 

On ,ippeal, the is~uu for review was 
whether the State bear~ thu burden of 
proving 1he E!XIS1Cl1C<.' o( il valid wrll or 
arTC'sl .ll lhe lime and place of dPf Pnd,mt's 
arm~,. Jnd, If so, whether the trial courl 
erred In denying the motion 10 wppr{!!,S 
the evidence of m.irijut1nn. 

For ,m .Jrrest to be valid on u m lsde-
111e..inor offense 110( wltflL'.l~t!d by the ar­
rostl ng oUicer, the officer mu~, have the 
Jtrest warrant In hb posscs~lon at 1he 
1lmc o( t1rre<t. Fx pane T.i/ley. 479 So.2d 
1305 (Al,J. 1985); ~t'C a/10 Cx parte EcJ. 
w,lrdi, 454 So.2d 503 (Al,,. 1983). 1 hus, 
when ;i police orncer ,irrt>\lS without a 
w,irr,int and the de(endont objc<.t~ lo the 
lntrodultlon o( the evld<1 nn1 seized as an 
inclclcn1 10 the arrest, " the burden ts on 
tho State to show that lhc .irrest WilS 

l..iwful:' Ounran v. S1t1w, 278 Ala. 1435, 
161, 176 So.2d 840, 855 (1965). 

The Alabama Supreml' Court, In a per 
cur/Jm opinion, found th..il where a 
defendnnt properly objects to testimony 
pertillnlng 10 a ~earch ,withe .1dmlssion 
Into Pvldencc of tho "fruits" of lhilt )earch 
on 1hc ground that there wil~ no sl:!arch 
w.1rrant, the obJcction placl!s upon the 
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State Jlw burden of !thowlnK either a Wi.lr· 
r,int or ono of the oxcoptlo11!, It> the re­
qulroment of a w;irr,1nt. Ex p,rr(e /Jasrhal, 
365 SQ,2d 681 (Ala. 1978). 

By properly raising this objection a~ to 
the admh!>ibility of the m,1riju,1na ii~ 

C'Virlcncc, the ,uprumP cou11 rea>oned 
that rlefend.in1 ~h fted to the St.lie the 
burdtm to show 1hut the srlwrr of tile 
m.irlju:mu was lnwlul; In mlwr words, ti 1c 
St.ito had the burden of !,howing th.it the 
5oi1urc w,1s the product of .in ilrrt'!,t by 
iln o((iccr with actual po~scs~ion of thP 
mlsdomt!.lnor writ. 

In light of the IC!!,tlmony from the ar· 
ru~tlng officer LIMt hc could not 
rumomlwr defendJnt's ,mcst, lht! defen· 
d.1111 himself or whet he, he posSC!!t~Cd the 
writ ,H the lime of tho ,H rest, ,ind the fur­
ther lt!!,llmony from the bookinM officer 
aftN dufondant was tilk1m Into custody, 
the State fodc..-d to me<>t ii, burden of 
proving thu oxbwnct! of ,1 w11id w1 It at 

Notice b given herewith pur~ud11I to 
the Alabama S11m1 f3r1r Ru/<·~ Govcrn1n14 
Election of Prcsldent-e/er1 ,ind Com11,i~­
~lonN for I 989. 

Presldent•c lt!cl 
Th<> Al;1bama State Bil! will Pleci a 

prcsic.fo11t-alec-t in 1989 to dbsume the 
prc~ldcncy of the bar In July 1990. Any 
candidate must be ii menibcr 111 good 
~,anding on March I, 1989 . Pc1l1lons 
nomlnJtlng a candidate muM bc,11 the 
sisn,,ture of 25 member~ In good :.land­
ing o( 1he Alabama St.11e Bar .:ind be re­
ceived by the secretary o( 1 hr st.it(' bar 
on 0 1 hefore March 1, 1989. Any c.indl· 
dc1tc for thl~ of(icc also 111ust submit with 
the 11omln;ilin1:1 petltlo11 n L>l,1ck and 
white photogr,iph and biogr.1phlcr1I data 
to be published in the Mr1y Al,1bt1ma 
l.,1wyflr. 

Thf' AIL1l.,ama Lawyc, 

thr lime Mid pluce of Brown lee\ t.1rrw,t. 
I he ~\Jpremc cotin, thcrcforl', concluded 
thdt the trial court errl'rl in denying the 
motion to !,Uµpres5. 

What price a convictlonl a treatise 
on Agur11 dnd Strickland 

rx PnrtP \MJmark, 22 AHR 'J440 
(Scµtcmbt>r 2, 1988)- 1 he ,uprPme c:01Jn 
c: .. 11,1logcd ,1 14th Aml!11d111unt vio l;,tion 
by the district allorncy\ nfflw frorn 
Montgomery County, Alubt1mJ, In falling 
to proviuc cxculp.itory lnfmrn..ition with­
in it, control o1nd, second, (ound that de­
fenddnl wo.1~ denied hi~ !ilxth Amend­
ment right to coun~el. In tlw opl111on of 
thici wrlto11 this caso rop1·c,cnt~ ,1 truly 
~h1nlrlcnn1 decision In lhc ar<'n of c.:rlm• 
In.II proreclu1·e. Every AIJb,11110 l,1wyer 
~hould corefully read thi~ entir<' opinion 
If they pr,irtice criminal law in 1hl,; ~trrle. 

On 1-'<'bruary 2. 1981. the City Curb 
M,1rkc1, located in Montgomery Coun-

Notice of 
Election 

B,1l101s will be malfld bNwC>cn May 
15 ,ind Junf' 1 ,1nd mu:.I tw rcc.eivt•d ,11 
s1.1tc b,11 lwnrlquilrtcr., l,y 5 p.m. on July 
191 I 909. 

Commissioners 
Bilr com1111.,~1u11er .. will he elected by 

thtJ'ie l,lWyeri. with their prlncip,11 office) 
on 1lw following circuit\: 1,1; 3rd, 5th; 
61h-Pl.1u• It 1; 7th; 1 Oth-1'1,rtt.'\ J/3 ,mrl 6; 
13th·IJl,1n• # 3; 14th; 1 Slh-Pl.it t·~ # 1 11nd 
3; .!5th; 26th; Wth; 32nd; und J 7th. Ad· 
dlllo11,1I commissioner~ will be• ult•<.:ted 
In the,c cfrcul~ for l.!ilth mo membcm 
of thr \IJtc bar with princl1>,1I offlcci. 
thNt'lf1 The new comm1\~lone1 po,1-

ty, Al.:,h,1m,1, was robbed by bomeone 
who klllC'cl !he ow11c1. Although 1here 
werr no eye witnesses to the crlnw, the 
Stntt> called ilS wilnc&sob l>l'Wral 
customc•r-. who were in thr ~tore just 
before .ind ju<,t after the crime. 

0(•fo11rl.1nt'"> most sci lous .1llt!gahon of 
the St,1tl''~ f.iilure to produce exc.ulp,1tory 
inforrn,,tlcm Involved supp•c~slon of a 
plo.i b,1114,1111 with both Nenl Mart111 ,ind 
Rex Jonl!S bt!rore their srilnd jury 
tc~timony. At thc coram nobls hearing, 
the ;,ttorney who defonded MM1in testl· 
(led th,lt ~ome time t'lfter Milrtin Rave his 
grand 1ury 1t•s1imony, Manin wnt him a 
lt•ttt•r lndlt-t1ting that drfo11d,1n1 was In· 
no,enr t1nd th.:it the grand Jury te~tlmony 
wa~ r,,lsc. The otlornoy's lostl111011y was 
corrobornted by I he letter that Milrtl n 
~l'l11 to him while Martin wa~ in prison. 
The lcllN, which wits authPnticated by 
Mar1111 JI thu coram nobh heMlng, wJs 
not only t'>:culpatory of the defendant, 

lion~ will Ut' dl'tormlnec-1 by il census on 
M11rch I, 1989, and v,1t"c1nr.ie, certified 
by tht• ~e>crew,y 011 M.1rch 15, 1989. 

The terms of any incumbent tomml~~ 
slonc" ,ire r<~tained. 

All )Ubwqwrnt term\ will llo for three 
YCilf!o, 

Noinln<11lon!, may b!' m.1dc by petition 
be.iring 1hc !>ignaturcs of fivr, members 
in 1100d ~,anding with prlncipo l orfices 
In the circuit lt1 which the c l'Cllon will 
be held or by the candidate'~ written dc­
clar,11ion of candid.icy. Either mu~t be re­
c:l'iwd hy the ~ecrctary no l,1Wr than 5 
p.m. on thP la~t Friday In Aprll (Aµrll 28, 
19ll9). 

8Jllots will be prept1rcd nnd malled to 
membC'IS hctw<:?en May IS oncJ June 1, 
1989. B.11lots must bt! votrd .11,cJ rc­
turnrd by 5 p.m. 011 the ~econrl Tuesday 
In June Uunc 13, 1989) to \t,lle bar head· 
qu~nP~. • 
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but ~trongly lrnpllcatcd both Martin and 
Jones. 

The Supreme Court of Alabnma found 
con!>tltutlonal error and the requlreml'nt 
for ,1 new trlJI baMJd upon C/g//ci v. 
United State!., 405 U.S. 150 (1972), ,ind 
Napue v. //1/110/s, 360 U.S. 264, 271 
(1959). The supreme cou~r crltlcolly 
noted: 
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"Therl.' was voluminous t'Vldt•nc.:c 
Prt'Sl.'ntt-d at thl' coram nobii hc,1r1n1t 
to 1hr t·ff<>cl 1hm thr district ,,ttorne>y'~ 
ofOcl' hild negotlamd a plea bargain 
with both Ne.it Milflln and Re>. Jones 
bo(oro their gr,ind Jury tt'!.llmony, but 
ft1llt'Cl lo dl5clO'if' thosr plea bargains 
to Womnck'q llttorney:• 

Just ,l!t In Gig/lo, tho prosocutor 
In Womllck ilggravated the prc­
Judlclol effect of the suppression of 
the plea b;irgaln by affirmatively 
rcpre~cnting to the jury that Jones 
had no de.ii with the Stale. 
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In summary, the Supreme Court 
of Alabama fou,d a denial o( du!'! 
process for three essential re.i~ons: 

"1. n~t. due proc;c1~ prcclurlr!I IIW u~e 
of perjured testimony by the pro­
secution In acquiring n c.;onvlctlon. 
Wo have tonc:ludud. In thi> n1g,11d, 
that Lhll StJltJ's n*mprr~enlllllnn 
th,1t II h;id n(l p C'ri lwg,1ln or other 
.ur.ingernents wlth Jone~ and M.ir-
1in al the time of trh1I w,I\ ~ d<>ninl 
of the con,tl1u1lon.tl rlghh of the 
,1ccu'l<!d. 

''2.Slmll.irly, ·con'i1ltu1ion.il error' O<:· 
curred when the pro~t·cutor know 
insly ~uppros!it'Cl t>vld{'n<<' 1h,11 MM· 
1lr1 w.is guilty of 1he trlrna ond 
~ollciled relleratlon at trl,11 of M,1r• 
tin'& dubious gr,mcJ lury lti~tlmony. 
Murc<lVCr, duo 1imce~s ,cqulil'~ the 
1)1o<luctlon of exculpntory evldmce 
that Is the sub Jen o( ~ ,pee Ifie 
pretrial rcqul'~t Wt• hnw c:011dud­
ed, thcrcfou:. th.it It Wil' n•vcr5lble 
error for the trial court to l'l'j('('t 

'M>mack's con'itltullonill Jf8unwr11 
with regard to 1hr S1,1w\ •Ulllll"'\ 
~ion of J)Ollce ,cporh tlhlt \hC1'Wd 
lncon~ls1encil!'i with Jones·s ,1nd 
Martin's later st~tomtin ts bt•fi,ri• th1• 
gr.ind Jury Jnd till' trfnl co1111 • 

"J, Due woetN 11'qulto, tho <flsclosurc 
nf P><'Culp:itnry moltt>r, C'VCll in rhc 
absence of a request, I( II l matl'\ ,, 
rea~onablc doubt ,11.>out tht• tlef<•n­
dJr11's lnnocen«' 1h,11 rll,1 not other­
wl~ exist. We have concluded tlldl 
It v.m reversible error for the u 1,il 
court to reJeci Wom.ick\ duf' flrtl 
ct•s) JrgUr'llf'!lt with rrg,11d 10 the 
pro~ecutor's ~uppresslon uf 
cvidl'ncc o( MJrtin's .itt••mpt to W· 
cant hi~ gr.ill<I Jury 1r~1lmony, 
$imll,1rly, It wJ, 'con\tltutlonal error' 
for 1he State to ,uppre\~ the Rubert 
Glenn memorandum, whkh ,,l,o 
Indicated lhJt Jone, ,w l MMln hnd 
committed the crime:• 

The suprc111c court 111~0 found that the 
Sixth Amendment right to ,,ffcetlvc 
u~slslance of coun~el required r1.'Vtlr'!.<1I 
under the mancfat~ of S1rick/J11d v. 
W..hhlngton, 466 U.S. &68 \1964). The 
court concluded 1h..i1, "It w.is con,tltu• 
tlonal error under tht! Sixth Amendment 
(or dl'fon~c counsel to volunwlly t,1ke 
the ~land and testify .:ig,1irw hi~ client. 
Second, reversible error occurrc•d whon 
dcfcn!lc counsel (;,iied 10 proi.cnt the 

1estlmony by James Williams that would 
have Impeached the h!\llmony of Jones 
nnd Mc1rtln ;ind lmpllc:.i1cd them in U,e 
murder. Third, It w,1, conMltutlonal error 
for the defonbO coun~ol to Ignore the ex­
culpatory evidence that Robert Beno 
pos!,esscd but which w;is protected by 
the dttori1t.!y-cllc111 ptlvl lese:· 

It Is significant 10 note that the 
Supreme Court o( Al.ihilma did not 
cre.:ite ilny new ,trlcturu~ 10 apply In 
criminal trials. R.lthcr, tlw ,oull Jpplied 
the pmtertion, that tlw United St.ltcs 
Supreme Court IMs required (or nearly 
20 year,; undor tht! Sixth ;ind Fourteenth 
amendmc1)1~ to the Constitution. 

Recent Decisions of the 
Supreme Court of Alabama­
Civil 

Civil procedure . .. 
interroge<> may introduce ils inter· 
rogatory answers which tend to 
explain answer~ introduced by 
other party 
Cody v. l.oui$VIIIL• & NJ.s/Jv/1/c Rililroad 

Co., 21 ABR 3222 (August 26, 1988). 
Cody was Injured while working, whet, 
,1 boxca, door fol I on hlni, He ~ued L&N, 
owner of tho I.lox<"'· Dui Ing the trial, 
Cody's .iuornry rNrl to the jury 42 of 55 
mterrogntorle~ and an\wero.; that Cody 
had propaundc•d lO L&N. Thereafter, 
l&N offered two of the qu(!!itiOn!> and 
an~wer~ that Cody h,,d omllted. The two 
qu~tion\ regarded prwlous Instances or 
the boxcc1r do<.lr" fJlllng Cody objected 
10 L&N'~ offor 011 the• grounds fhal the 
an~wer~ wt!ro ~cl(-~t!rvlng decloratlons. 
The trl.tl court ,1dmlttcd 1hr .:inswers in· 
10 evitfoncc over Cody's ob1ec1lon. The 
!>upren1c couit lwld lh,1t the trial courl 
did not err. 

In .t t,lW o( inltlal lmpre~~!on In 
Alilbama \incc> .icfoptron of the Afol,amJ 
Rules of Civil Proct•dwe, tlw ~uprome 
court adopwd ,1 Nt'\V Mexico court's 
holding that when J p.i1ty ~ubml1tir1g 
written int<'rrog.irorlf'~ offers Into 
t.'Vlclonc:c p,111 of tht.• answer~ thereto, the 
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lntcmogce h11s o right to introducL' or to 
h.iw Introduced all of the lntcrrog.itorles 
which are relevilnt to, or which tend 10 
explain or correct, the .:inswch ~ubmlt· 
tt'd. Prior Alab..im11 pmctlce held Lh.it lhc 
ex;imlnlng party h,1d tlw option of In· 
troclucing answer~ co Interrogatories, but 
that If he did !it>, he had to offer the 
whole and could not sol«:!<:t the answers 
or p.il't'i of answer,; ~ullod 10 hi~ purpose. 

Civil procedure .• • 
pre-tri al motion s may serve as 
answer 

lx parre United StJW!> Gypsum Com 
p,111y (In Re: Ciry of Cnwrprise v. UnitC'rl 
Stares Cypsum Co., vt iJI.), 22 ABR JSJ7 
(Seprcniber 9, 1967). U.S. Gypsw,1 wns 
sued ilS ,, manufacturer 01 asbcsto~ µre,. 
ducts. U.S. Gypsum riled numcrou~ prt. .. 
trial motion!. Including a motion 10 
dbmiss, a motlo11 for Judgment on the 
pk•adlngs and a 111011011 for sumr1,,1ry 
Jud~nient, The motion~ raised the st,,tute 
of llmlti;llion~ and Improper use of fie· 
titlou~ µarty rules. l he trl.il c_ourt de11ird 
all motion~ exct'pt for the motion for 
summary Judgment and the motion for 
judgmo11l on the p eadings. 

Thirteen days prl<,r to trlnl, U.S. Gyp. 
~um filed iln ".1n~wcr" which rJlscd the 
same l~sues raised 111 the pre-trial mo­
tions. The City flied .l motion to 'itrike the 
Jn,we,; which allcgt.'<1 that the an,wcr 
w.1~ untimely and ,1fford(!d the Cily In· 
btrffklent notice of tho dcro11~c~ to pre, 
p,irc for trli;JI. Tht- trial court gr.mtcd the 
motion. U.S. Gypwm (lied a petition for 
writ of mandarnu\ to decide the d1,putc. 
The ~uprcmc court gr,inted the wrll .ind 
held that the pm-trial motions served <,~ 
an answPr and wero ~u,Ocient notice to 
the City th.it U.S. Gyp~um Intended to 
r,1iw the defenses at trl,11. 

In dict,J, the ,uprc•mc coun al~o notrd 
th,11 Rule 12(a), AiJ.R.Clv.P., alter, the 
30-d,.1y period for nllns .in answer u11dor 
<:ct t,1ln circum~t.lnC'f'S whcn a "111011011 
permitted under thl~ rule" Is flied. 1 he 
motion for ludgment on the plca<.lln&~ 
riled by U.S. Gyp)um h clearly a "mo­
t!or, permi11cd undtr'' Rule 12. The su 
prt•mr coun also nu1cd th;it there h per• 

~uru.lve authority that would treat a pre­
an~wcr Rule S6 motion for ~ummary 
Judgment similarly to a "Rule 12" 
motlon. 

Civil procedure .. , 
rule 12(a) and §6·5·440 applied 

F.x pJrtc Cano/ Ins. Co. (In Re; Sparks 
v. Can,,/ Ins. Co.), 22 ABR 3532 
{SepwmbN 9, 1988). Can;il !nsvred 
Sp;irk, and his true~. Spilrks had an ac­
cident and n led a sworn proof of lo!is. 
Canal dl~puted the rbln1 ;ind nlecl J 
dl;!daratory judgment action In federal 
court seeking a declara•ion of 1ts obliga, 
tions under the pollc.'y. 5ub)equently, 
Spnrks flied a ~ult In ~t.1lc court nlleglng 
breoch or contract, bad folth, etc. Can;il 
moved to dbmlss the ~tJtc courl action, 
,merting that rhe prior fcder.11 court ac­
tion b,,rrcd the stnte co1.n action and the 
malt Pf'> alleged In the slJIC court JCtion 
wore p,oporly miltter, or ii tompulsory 
cour11crc.lalm In the reclt•ml ;,ction put· 
suant to FNI.R.Civ.P. Lita). Eventually, 
Sparks (llc..'<l a countcrtlJlm In rederal 
court and Jlicgoo broach of contract, bad 
faith, etc. Canal petitioned !hl! supreme 
court for o writ of m1.llldamu~ di recting 
the st,1(1' rourt Judge to dismiss the :.l.ilc 
coun ~ult. ThC' ~upreme court gr;int~ the 
writ. 

The i,uprcmc court s·atC'd 1h11t l,Jnder 
both the Ai.1b,1m:i rulu~ nnd the federal 
rules, Sparks' suit w.i~ .1 comµul~o1 y 
countorclalm to Can,rl's dccl.1r.i1ory JudK· 
ment ,,C"tion. The suprer11t.' c.:ourt ,tl~o 
stated th.it because the matwr a~~erted 
in the countcrclJim I!> ~ub)C..'tl to the man• 

date In rule 13(.:i), Fcd.R.Civ.P., §6-5-440, 
Alt1. Code (1975), requlrei thi.! dl~mls~al 
or the sub~equcntly (lied ~tale court ac­
tion The federal court acquired Juri!odic-
1·ior1 of 1h11 controversy before the state 
court action Wilh flied and §o-5~440, 
supra, forbids the prosecution of two ac­
tions in the courb of this state at the s(lmc 
time for the "'1mc c.iu!>I! agaln~t the s._1me 
pnrty. "Courts of thi~ stati?" as usrd In this 
M'Ctlon include~ a United Stcite~ District 
Court within this state. 

Civil procedure ... 
party mu t move to strike affidavit 
that violate rule 56(e), or he 
waives objection 

Perry v. Mob/IC' CotJnty, 22 ABR 3777 
(Seprembur 2J, 1988) . Perry w.1, Injured 
in on accident th,1t occurred at an In­
tersection i11 Mobile County. He sued 
M,I • Risher, .in engin1wr employed by 
the• S1111e of Aloboma Highway Dcr>nrt­
ment1 and :illcgcd lntor a/1.i thnt Ri~her 
h,1d negligently or wantonly failed to 
.iher, modify or change Lhc lntcr~ectlon 
prior to the accident. Risher flied J mo­
tion for summary j1Jclgment, and plain­
tiff fllcd a motion In opposition and an 
,1ffid.ivll th,11 cunr;ilned speculative and 
conclusory ~t,llt!mcnt~. The c1ffldavlt was 
not ba,;ed on pcrsonc1I knowledge, and 
It wa~ accomp<1nled by documents 
which were not certified or othr;,rwise 
c1uthentic;:itled. The trial court granten 
Rbher'~ mot.ion for summary Judgment, 
,md the issue or the admissibility of the 
evidence In oppmition to the motion (or 
summary judsment was rabcd (or tht! 
f/r)I time on .,ppc>al. 
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In a maLtQ1 o( lnlllal Impression in 
Alabama, the supreme court adopted the 
language contained in C. Wrighl, A. 
Miller and M. Kane, Federal Practice and 
Procedt,re: Civil Sec:ond, Section 2738 
(1983), which states that 'a party must 
111ove to strike an affidavit that violates 
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Rule 56(0); I( he falls to do so, he wil l 
waive his objection and, In the absence 
o( a 'gross miscarriage of justice; the 
court moy consider the defective ;iffldav­
lt: The supreme court noted 1ha1 the fore­
going is applicable equally 10 1hoso nf. 
fldavits In support of a motioh for sum­
mary judgment and lo those In opposi­
tion to such a motion. 

Labor •• • 
state courts lack jurisdiclion of 
disputes involving federal govern­
ment employment 
Mims v. American Federation of Cov­

ernmPnt Employee5, 21 ABR 3302 
(August 26, 1988). Mims, an employee o( 
a V!:!terans Admlnlsttatlon hospital, w.is 
nred. Ho requested thal his union chal­
lenge his Lermlnntlon pursuant to union 
grievance procedures. The ~inion flled a 
grlewinc<' which was rejected hy man, 
agement, and the union refused Mims' 
request 1fo1t 1ne m.itt"'r µrocec>d 10 arbltra-
1lon. Mims fll<:!d this acl.lon In state court 
and co11t1md(!Cl 1hat the unlo11 breached 
Its duty of fair reprc~cntatlon, a duty 
recognized under federal labor law. The 
trial court dismissed Mims' claim 11galnst 
Lhe union on the basis that Alabama smte 
courts lucked subject,rn11uer Jvrlsdiction 
ovN such o lawsuit. The supreme cmm 
affirmed. 

The supremt:i court noted that although 
It had h!!ld that stato courts have bUbject­
matter Jurlsdlcl1011 over such claims 
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where they concern tho prlvacc sector 
employe&s, the court held that the 
statutory scheme enacted by Congres~ 
governing such claims in the context of 
federal government employment prg. 
empts state court Jurisc.:lictlon. The su· 
prP,me court relied on authorities In the 
Eleventh and Nlnih clrculL courts or ap• 
peab but acknowledged that the Issue Is 
disputed and Is presently before the 
Unlt!:!d State~ Supreme Court. 

Torts ... 
AEMLO discussed 
Sanders v. Ingram Equ/pmenr, Inc., 22 

ABR 3341 (September 2, 1988). Sanders, 
a sanitation worker, wa~ injured when he 
slipped off a gilrbage truck's running 
board and was run over by the truck. The 
truck wa~ manufactured by General 
Motors. The Lruck carried a garbage 
packer ,nanufocturod by Tho Holl Com­
pany. The Hell Company mounted the 
gorbage pocker on the GM truck and 
sold the unit to third parties who sold it 
to Sandf'rs' employer. Sanders sued Heil 
ilnd other; under rhe Alabama Extend­
ed Manufacturer's Liability Doctrine 
(AEMLD) 11nd contended lh;it the gar­
bagu pac:kor when mounted 01; tho GM 
truck constituted a "completed vehicle" 
and that the "completed vehicle;' taken 
as a whole, was clo(ectlve. The trial court 
disagreed and granted Hell's motion for 
summary judgment. The supreme court 
amrmed. 

The supreme court stated that the issue 
was whether someone who mr1nufr1c­
tures a non-defective <:omponent, and 
then participates In assembliJ,g the com­
ponent onto a defective product, c.in be 
held liable under the AEMLD for Injuries 
occurring as a msulL of the defect In the 
component not manufactured by that 
party. The supreme court sold no and 
hold that a distributor or manufacturer of 
a non-defective component is not liable 
for defects in a product that it c.:lid not 
m;rnufocture, sell or otherwise plac:e In 
the stremn or commerce. Tlism was no 
evidence lhat I lell manufactured or sold 
a defective component, ~nd there was no 
proor of a causal reliitlonshlp between 
Sanders' injury and Hell's actions. • 
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Opinions of the General Counsel 
by Robert W. Nor riR, General Counsel 

QUESTION: 
A olo practiti oner with ,,n active trust account died. At· 

torney A was appointed executor and undertook to wind 
up the practi ce and distribute the funds from the trust ac• 
count. The solo practitioner milintaincd an account ledger 
of the trui,t t1ccount, but the balances did not rceonclle with 
the bank account. After several years A wils nblc IQ rlcter­
mine the clients who owned the various accounts, and ap• 
propri.1te disbursements were made. He was unable, how· 
ever, to determine the owners of some of the funds or the 
whereabouts of ccrl.1in clients. What distribution should A 
make in order to close the accountl 
ANSWER: 

There arc l\.\lQ categories o( funds in the account. Thu flr..t 
category Involved those fundb that cannot be attributed to 
11 particular client. After ., rcr1,011nble and good fJlth effort 
Is m;id<' to determine the ownership Q( the funds, and ofrar 
holding the funds Js long .is ncce~sary to ,mure that no un­
ldcnllflt-'d client could make a successful claim agJln\l the 
account, A ni.1y dis1ribute the (und) to the ~olo practitioner's 
estiltc. The second c:;itegory of fund~ In the account ,,re those 
1h01 can be .Jllributed to ii client but tho location or that client 
Is unknown. After making a good (nlth and rc.1~011.:ible ('f/orl 
to loci'ttc the client, A 111u~t hold the funds untl I thcy aro pre­
sumed abandoned under bt.,w law, at which time he should 
turn lht'm over to the ~t.ite. 

DISCUSSION: 
Attorney A nm should make C'\lery reasonable effort to <1~ 

certnln the Identity and location of the clients en tit led to the 
fund~. Thi~ would include publication of a notice In ii 11cw:i,. 
paper of general clrculatlon, not only i11 the areo where th!! 
de,edant practiced but ,1lso In the la~t known area where 
the client or clients reside or do buslnes~. 

RC'gc1rding the funds thol cannot be attributed to ,1 client 
or cl lent~, )Cveral state ethic, commlucc) haw held that after 
rc.1!.011.:1ble and good faith attempts 10 asc:o_rtaln the owner• 
ship and .iftor holding the funds long enough to insure that 
no unldcntlOed cllcr'tl could moke o claim ag.ilnM tht! funds 
within any npplicablc:i statute or !Imitations, they m,1y be t.lf.,.. 
trihutcd to che anomcy'~ por)onal account or his c~tatc. 

Unidentified fund$ In J truM account could properly be 
funds depo~ited to pay ~ervlcc charges [OR 9·102(A)(l)I or 
10 avoid any possibility of a )hOrtagc In the account or fee~ 
cilrned but not withdrawn (DR 9•102(A)(2)J. 

The Alabamc1 Disciplinary Commission c1ddrcs!>t>d c1 similar 
question lr1 R0-82-649. In that cose there weJe st,voml thou· 
sand dollars In c1 dcc~aS!!d r11tmney's trust account th,1l could 
not bt' "troced to Its rightful owner.' The commission hold that: ... 

"Some type Of legal Jll(')('Ct.'Cflns ~hould be tn~lltuted Whl'll'l)Y 
notice by publlcallon could h\• gl\l\!n to potential clalman1'. 
Althou11h other proceedings m;iy L~ ;iv,1IIJbk• ~ ~ussc~• that 

Th,• Al.ibama lawyer 

tho proµc!rty could he dl~JJ(),t.'Cl of under the Alabamo Uniform 
r)INpo~llion ol Uncloime<l PropNty Act, Section JS-12·20, 
Cotlt• of A/ilb.1ma, 1975:' 

In thl, c.hc the commis$lon ilS~umed that the fund~ W"N<" 

client fund!> and wcrl! "not earned .1uorney's fees which {the 
a1101 ncy] deposited In a tru~t arcount pursuallt to the provi­
sions of DR 9·102(A) and fol led to wi1hdraw thercfrorr,:' The 
of)lnlon then cites an eJrllor oplnlo,, where the cllenl was 
known but rnu ld not be located. 

In the c.isc at hand, we makt' no such assuinptlonb ,ind 
hold Ihm where ll cannot bQ (le1rrmined that the fund~ are 
dlent ftmd~ by reasonable, dlllgtmt and good fatth effort~. in­
cludlnK nublic notice In J nLW.paper of gener;il clreulJtion 
.1nd afwr holding the fund~ long onou~h to i!SSllrC that no 
succc~~rur claim will be Olcd by t1n unknown dh•nt, th" flinds 
n,Jy bo clbtrlbuled lo the dccc,1sod attorney's es1111e. 

ThP ,ccond category of fond .. in the trust account Jrc those 
th.1t can be aurlbuted to a client but th whereo1bou1, of thc 
client are unknown. In this )ituoUon Attorney A d()("; not have 
the option of di~tributing the fund~ to the decea~f'd attorney'~ 
C!.taw l>ucouse the money clearly docs not belong to the de­
ceased attornw. In situations such a~ thb, numerou~ opinions 
o( stoic bar uthlcs committees, Including the Dbdpll11r1ry Com• 
mission of thC! Alab.ima Stale Bi:lr, have held th.11 thu fund~ 
must be retained until pre!.urne<l ,1b.1ndoned under Slt1l<! law 
at which time the funds mu~t be turned ovc1 10 the &to11c. 

The Office of Gener.ii Coun\el ,1nrf the Dlsclpllnory Com­
mbsion have, In ii number or opinion~. held that where fundi. 
In ~ tru&t acro unt m.:1y be .illtlbull'd to a client but 1he loca­
tion of th!! client i~ not known, ~Ultl!! type of legnl proceed· 
Ing.~ ~hould he Instituted whereby 1101lce by publlctttion could 
be given to the owner of the dopo)ltocl funds. l hP opinions 
also hold that c1lthough other proceedings mily be available, 
the property could be di\powd of undet the Alc1bama Uni· 
form Disposition of Unclaimed Property Act. §JS.12-20, Code 
of Alilb,1ma, 1975, (R0-82-649, R0-83•14, R0-84·26, 
R0-84-48, R0·83-146 and R0-84-106). 

111 situations where the cl lent Is known but cannot be found 
tho mon(!y de11rly does not belong 10 the illll'lrncy. Conso­
que11tly, the lawyer has no ahernatlvo but to ret;Jln the runds 
on the clhmt's behalf at leJ\ I until ~uch time a~ the funds may 
be conloldcrcd legally ;ihilndoned. 

Consequently, In the c;ic;e ill h.ind, we hold that Jllorney 
A mu~t 1c1ko every reci!>onable effort to loc.110 the clhmt, In· 
duding public notices In c1 111,.w;paper of general clrcul..ition 
in the nreu where tho decca!>ed lnwyer procliced, J\ well lls 

In tho are11 where 1he client n1<1lntnlned his last known ,1(1. 
dress or business. I( these efforts arc un~uccessful, then Altomcy 
A must hold the fund~ until ~uch time .u they may bl' con· 
sidered Jbandoncd under the Alilbillllcl Uniform Dl,posltlon 
o( UnC'l.1lmcd Property Act, Chnptrr 12, Atticlt! II of Title 15, 
CodP of Alab.JtnJ, 1975. • 
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Increase Income with the 
Alabama Lawyer Ref err al Service 
So you wan• 10 Increase your income, 

bu1 you Ond legal advertising 10 be or. 
fensivc, .ind you can only talk \O m,1ny 
limes lo the Rolilry Club? Join the L.iwyer 
Re(erml Service of lhe Alabama Stell!! Bar. 

Flr;t, th!~ ,, what it Is not. The Lawyer 
~eferral Service ls not legal aid, Jnd It is 
not a bureaucracy with many regulotlon~ 
about how to practice law. Whal II Is ii. 
.i toll-free telephone number for people 
10 call who vr.ml a lowyer ond do not 
know one. The I RS give~ them the n..inH'! 

and address of the n~t lawyer on 1hc lb t 

by William 0. Owings 

who practices In lhe coller's locale in the 
field of law needed. 

The only requirements you, 1hc prac• 
titloner, must fulfill arc 1ha1 you nitist 
have llability in~urancc of .i minimum of 
$100,000 per Incident ond $300,000 
101.11, th<11 you ca11 nnly char1w $20 for 
.111 lnlllal consultatlon of 30 minutes­
there are no other limlt~ on your fr:cz­
ond you 111ust spe11rl 10 ~eco11ds (li teral· 
lyl completing a form to go back to lh'-' 
LRS. 

So what are you waiting (orl Cvcn f( 

you only accepted ono case all year, the 
service would p,1y for ltsC?I( and nc1 you 
a tidy profit, and thal cai.c would have 
B<me to anoth!!r attorney on the referral 
$erviCt! li~t I( you were not 1here. 

'fo ~lt,tn up, n111n 1he rorm on the fol· 
lowlnl.{ p:ige and mall 10 Alilbama law· 
ycr Referral Sc_rvicc, P.O. Box 671, Mont· 
gomery, AL 36101. (If you practice In Bir• 
mlngham, Mobile or I lun1wllle contc1e1 
your local lawyer referral ~ervlce.) 

AFFORDABLE TERM Ltl'E INSURANCE - -NOTICE -

so 

FROM COOK & ASSOCIATES 
Compare 1heae low non-smoker unnuol Mos lor non, 
dooroaalng graded premium 1110: 

MALI AQII 12110,000 11100,00 2_ _IJJ 000 1~ 

u 187 ,110 31111.00 450 ,00 
30 197.110 3411,00 soo .oo 
311 202 ,110 31111.00 8110.00 
40 2H ,OO 400 .00 840 .00 
411 282 , 110 490 .00 1180,00 
10 381 ,110 700 .00 1,040 .00 
811 842 .110 1,0311.00 1,no .00 
110 8111.00 1,700 .00 2,780 .00 
811 1,11110.00 3 ,000 .00 11,040,00 

i:lenowoblo to age 100. Female rate& aamo ea molos four 
years younger. All coverage provided by comp11nloa rated 
"A+" by AJ~. Bost Co, 

For a wrlllon quotation and policy deacrlpllon send 
ycur daio of blnh end amounl ol coverage dealred to; 

COOK & ASSOCIATES 
2970 COTTAGE Hill ROAD • SUITE 201 

MOBILE, ALABAMA 36606 
(200) 47CM737 

Abo\lt r1t11 trt pro,10,a ll'f 
H•n1Ycky C.nlrll t.11• 11\d JICklOn N1tlan11 ~II• 

Attorn eys Practicing in the Midd le District 
of Alabama 

Cffc<:.1lvc January 1, 1989, 1hc attorney admis­
sion~ fee 11icrcased to $40. In compliance with 
order of this court, da1ed November 21, 1988, il 
$20 special altomey .-idmi~~lon foe will be a~· 
w,~ed In addilion to 1he $20 gunerJl admls~lon~ 
f<.'<l pre-;ently reqvired by the Judicial Conference 
of the United States Court~, pur,u<1nt to 28 U.S.C 
§ 1914. In addition, thel'l' wil l bu ii ~10 foe for ovory 
pro lldc vice admittance. 

A coµy of 1hc P/Jn for rile Creation ,ind Ar/min· 
lw.11/011 of ll Special Attorney Ac/minions Fund 
I~ Jvallable (or Inspection by counsel In the 
Office of the Clerk, Untied S1r11r~ Dhlrlct Coun 
for the Middle OIWicl of Alabama, Montgomery, 
Al,1bamil. Phone (205) 832·7308. 

-T homas C. Caver, 
clerk 
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THE ALABAMA STATE BAR LAWYER REFERRAL SERVICE 

Nome: __ 

Name of firm. 

Phone: _____ ______ __ ____ _ 

O(nce Address: _________ _ 

(Street Addrl'~,, (Building) 

(City) (St,110) (ZIP Code) (County) (Circuit) 

Ycor admltwci tC> h.ir: ----------- Yenr 11d111ittcd to feidemi rourts: ----------
Courts in whkh you pr.irt1ct•: 
Other ~talc, 1n whirh you t11e .id111lttcd to prnltln• ; _____ _______ ___________ _ 

Will you ac.:t1.-,1t ta~po; Leg.,! Services Corpor.11100 rPfer; to u~l YCS NO 
If yes, wJII you w,1IVP the $.W conbultatlon fee( YES J\O 

AREAS OF PRACTICE PREFERENCE 
(Choose no more thM 10- plea)t! Indicate by milrking with " X" ) 

1. _ Admlnistriltive i.:iw 
.1. _ Vt>terans' ri11hb 
b. __ Unemploymc11l 

c:ompens;uion 
2. -- Admlttllty 
3. __ B,,nkruptc.:y 
4. __ Civil rlght5 
5. __ Collcctlon~ & reµossch,lons 
6. __ Con\11m1:1r offalr!, 
7. _ Contr.1< 1, 
8. _ Corpornllon 
9. Crlmh,,11 

10. _ F)t,111!,, I Hists & will, 
I I , __ F,1111ily l,1w 

J , __ Divor ce 
b. _ Adophon 
c. __ GuardlJn~hrp., 
d. _ P.itcrnlty 

12. _ tmmlgr,11lon & 
11a1uri11lti1lion 

13. _ lnsur.intC' 

14. __ Labor rclntionb 
a. __ Mnnogornont 
b. __ Unions 
c. __ Wage> & hour 
d. _ Employment discrimination 

15. _ Landlord-tenc1nt 
16. __ Malprac1ic.c 

a. _ Lcg,il b. __ Medical 
17. __ Military law 
18. __ Negligence 
19. _ Patenh, tr.:idemarks 

& copyrights 
20. _ Prison l;iw 
2 1 • _ Real cst.ito 
22. __ Soclal Security 
23. _ Taxation 
24. _ Tons 

,1. _ Pct~Onill Injury 
b. __ Workers' cornpen&Alion 

25. __ I raffic 
J.6. _ Other (pleosc sped(y) 

AGRfEMENT 
(1) I hereby apply for n1en1lwr~hlp 111 the Lawyer Rl'(<'rr.11 Se,vlcc of tho Alabama State B,11. I ,1111 licensed 10 prJtiicc In Ah1l),11n,1 ,ind 
ungilged 111 1nlv,mi practice within thu htJto, I Jm covered by ii proft•~slom,I llabillty lnMtrnnce polfc:y with limit~ of not l<m 1hru1 
$100,000/:!,J()O,C!ClO (L1llJch copy of ('t'1tlflc.1tel. C:l) I ltndorstand this nppllcotlon b mJd~, only on my behalr • .ind not on boh,.11( or my 
firm or any of my ,w,ocli.1tes. l\cco,dlngly, I .igrl'o th,11 tht Initial consult:ttlon 11'1 co11nrt1lon with any reforrcd rnilltt>r will b4l with me 
J!l'M1m1lly, ahhouRh other cuunwl m,,y be asscx:iilted to pt1rform .ill or J portion of ~ub~<'(lu<'Ot profc!>~lont1i wrvices agreed upon, If 
the re(ew'fl clh•nl o1grre~ 10 sud1 ,1\~0Cl,11lon (3) In my opinion, I am qu..1llrk'<l to handle ca~l') I hilve dl'SlgnOtl'CI In the ,1reas or " pr.ictlce 
preference." toll I ,1Rt1/l' 10 abide by rhe rule~ of the LJwycr Referral Scrvlr-1• ,11111 to act within 1he spirit of Its J)Utj)(,)&t~. I ogre<! ro be 
bound by the lollowinK rnlt'~ concl'fnlng fees. (a) A f1•1• of S20, whi ch may be wnlvrd, will bo chargt'CI for 1hr lnlrl:11 01w-h111f hour, 
(hl Should M1y tll,putct concerning f,·e~ ,1rlsu between a tliCllll ,:in(! nw roforrod to me by tho Lnwy<:r Rcfcrt,11 Sorvlce, such dispute will 
lw ~uh111l1tcd to lite Alab.:ima l,1wyN R<•fcrr.11 Sodrd and I ilgree to l?c• hountl by ilS doter111lni11lnn. 

(SlgnJlurc o( Appllcam) 

Plc,1w enclose rcKl~1rn1inn fr·r ol $37.50 payable to 1hr Alubum" Stal<' 13,ir and il copy of yo111 rurrent cover<1gc hinder ro, p1o(cs~lo11al 
11,thlllty ,111(1 1111111101 l..lwyer RcfNr,11 Siirvu:c, P.O. Dox 671, Montgorncry, AL 3610 I. 
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Legislative Wrap-up 

Alabama Rules of Evidence 
The Alabama Supreme Court, within their rulemaking 

.1u1hority, has .:ippoinleri ,m advi~ory committee 10 draft 
AI.Jbama RulP~ of F.vidcnc.:e; lhe AIJbilflJJ uiw ln~titutP 
5Crvcs as an il8enc-y ('le~iHtldWd 10 c,1rry 0111 1hr order of 
lhe ~upreme courl reg..ircllng this sludy. P,11 Gr,WP~ of the 
firm of 13radloy, A1Jnl1 Kose & White wa~ named chdlr­
pl:!rson of the commluoc. Other commilwe membor.. c1ro: 

Judge Joseph Colciultr-Tu~caloo)J 
Gregg Cuslm,rno-Cdlbden 
Senator Mich,wl F lguru~ Moblle 
Charles Gambh.'-Unlver~lty of Al,1b,1m,, Slhool of 

Li!W 

Judge Sc1lly Grecnhaw- Montgom<>ry 
Judge Atthur I hrnes Blrmlnghilm 
Brooks liolmo~ -Mobi le 
A. Richard Igou Fort Payne 
Ralph Knowle,, lr.- Tuscaloo~a 
L. Tennett lee, Ill- I lun1svlllc 
Howard Allyn Mt1ndell-Mon1gomcry 
William 11. Mlll\-lilrmlnghan, 
Aruce J. McKee- Curnbc.Jrl,ind School oi I ,1w 
Frank B. McRlght-Moblle 
Rlchdrd Ogle- Birmingham 
Abner R. Powell, Ill Anclt1lll!,ia 
Ernestine Sapp Tu~keKee 
Clarence M. Sm,lll, Jr.-Blrmingh.im 
Judge C. Lynwood Smith, /r.- 1 luntsvillC' 
Bill Cl,uk- Birn1ingh.im 

Prores~ctr Ch,1rlc& Gamble, former dean or the Unlvcr~lty 
or Alabnn1a School of I aw, wa, nanwd repo,wr. Professor 
Gamble Is the edlror of MC'rlroy'~ Alab,m1,1 fv,cfonce, Jrrl 
Edl11on, and author of nunwrou, other .u11tlc~ on cvi 
dence. Profes~or C,,mble teJches al the! Unlver)ity. and 
I~ a frequent lccturur on the )Ubjcct .11 contlr,ufng legal 
educ111ion prowam~ . 

The first Item on rho committee'~ 11rie11dil w.i., w deter­
mine which model 10 use (or 1he projrcl. Tlw aftt1rna1lvcs 
wt?rc thll Uniform Rule~ of Fvidence and tht• I cdcral Rules 
of Evidence. The con~en~us of the committee wa~ the 
model should be tlw Federal Kules of Evidence which be-

by Robert L. Mccurley, Jr. 

c,1me eff Pcliw July 1, 1975, dl1d h,ive been ;,mended 
throu11h Nowmhcr l, 1988. 

II wa~ agret!d thJI the rnmmille<' would u,e tht' ~tructure 
o( tht> fcdl!tal rule.,, and thilt the wording of \uch rules 
would be adopted unlc~~ th<'re exi~ted l.1 ~ulNt111tial ~late 
polity or r,ref(•r,1blr Alah.1ma Kulf! of Prac:llcc 01 Rule of 
Evidence which Ju~tifit>ci dcvlJtlon. Consldor.,blo lhought 
Jnd di~cussion how 14ont1 Into the question o( wh.:H lmpilct 
rhc ,idoi,tlon of the Al,1b.inltl Rules o( Evidence would hi!lle 
upon f)rlH'.xisting ~,.11u1c!> which com.:iincd rulr\ of (!Vi­
d<1nn.> It was .igrl!i'd llldl no ~pccific po~lllon would be 
1ak1•n r1t 1he oubct , bur 1h<11 such statutes would be chdrl(!(.I 
throu11hout the drc1fti11g µroccs~. 

rlmty-one S!c1tc~ hOII(' .idopteo the Federnl Rules of Evl­
donce, Including neighboring ~tntes of Florlcl,1 and 
Ml\!,l~slppl. 

Anyune wirh ~uggt>~tion~ or co111rnenb cor,crmin1:1 thesf' 
rules \hould contaci a mt•mher of the cor11mlnee or write 
the Alah.ima Law ln~tiluw, P.O. Box 1425, Tusc.iloo~a. Ala­
ham;i 35487. 

l h(' Alabam,1 Lcgblt11uw convenes for their regular i.us­
\lon i l'bruc1ry 7, 1989. I he Law Institute Is expcct11d to In­
troduce J revised adoption low, rPViserl condominium law 
and t1 fr,iudulc111 1t,1n~fer~ ,1tl. • 

Robert L McCur/11'1, Jr., IS tho 
cJ,rec/or of the Alobamo Lnw 
/nst,tuto at tho Univcrs1ry of 
Alllboma. He received his 
undergraduate ana tow 
degrees from tho Un1vers11y 
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Memorials 

Theron Eugene Burl I Jr.-C lncinnatl, 
Ohio 
Admlt1ud: 1949 
Died: Octobl!r 2, 1988 

Donald Wilburn Strickland­
Birmingham 
/\dmhtcd: 1925 
Died: October 14, 1988 

Lucien D. Gardner, Jr.- Blrmlngham 
Adm111ed: 1924 
Died: OctobQr 29, 1988 

A. Lamar Rcid- BlrmlnghJm 
Admitted: 1949 
Died: November 25, 1988 

These notices are published immedl· 
ately .-ifter reports of death are received. 
Blogrnphlcal information not appearing 
In this Issue will be published at a later 
d.1te If information is accessible. We ask 
you to promptly repor1 the death of an 
Alabama attorney to the Alabama State 
Bar, .ind we would apprecl.ile yournsslSl• 
ance In providing blographlcol lnforma· 
tion (or The Alabama Lawyer. 

T/1e Al.ilJDma Lawyer 

After 64 ycdrs as a me111bc1 of the Ala· 
bama St.c1tc 8,11; Lucien D. C,rn:lne1, Jr., of 
Blrmlnshnm1 pr1ssad .iwuy Octoher 29, 
!988. 

Ile was the fourth genl!ratlon In 11 fom­
lly of Alabama lawyQl3 Jnci Wil\ the son 
of the late Chief Justice Lucien D. Gard­
nor, who served on the AlabJma Su­
premt! Court for 37 yeors. 

I le wa~ a graduate of lhe University of 
Al:ibam.1 <1nd the 1-laMrd LJW School 
and was adrnittcd to the ~t,1t<' bar on luly 
20, 1924, JI the age of 21. In 1929, he 
joined the flnn now knuw a, Cnhaniss, 
John~ton, Gardner, Duma~ & O'Neal, at 
which he engaged In the active practice 
or lo.1w until two weeks befo,c h,s death. 

His contrlhutions to the legill profes­
~lon Included serving ns pre~idcnt of the 
Bim1lngham Oar Associ~lion and c~tJb­
llshlng the Chief Justice Lucien O. Gard· 
ncr Schola~hlp Fund at the Unive~ily of 
Alilbilmil Law School. I Ii! wa., the recip­
ient or the Blrminghdtll Bar As~od.ition's 
award for Outstandl ng Mcrltortou~ 
Servi ct!. 

Wht!n tho United States entered World 
War 111 he volunteered for service In the 
Army, In which he auained the rank of 
lirutenJnt colonel. 

During tht! majority of his career, he 
w.1s an .1<:.tlvt! trial lawyer and wn~ rec• 
ognlzed for his counroom ,lbilitl~ by be­
Ing elected a r-eilow of tht! American Col­
lege of Trial Lawyers. 

I le wnR a foilhful member of the Ca-
1hcdml Church of the Advent ond served 
as ~<?nlor w;,rden of thP vestry of rhe 
church. 

He bcllt'Vt!d in and rx'1mplified the 
best attribute~ of our prore~ston of di­
ligence and dedication In the rcprcsen­
t.Jtlon of clients, ndhcrc,1cc to lntogrity, 
lmlstence on il thorough mo~wry or the 
f,1c1s anci the lilw o( every cose and cour• 
l<.!sy in all rniationships with his follow 
rnt!mber~ or the bar. 

I le I!, survh,L'<I by hi$ wife, l\nn Cr1llion 
Ci1rd11er (whose brother i~ MacDonald 
Galllo,, of the Montgomery County Bar), 
his son, Wllllam F. Cordner o( the Blrm­
inghnm Bar, two gr<1ndchtldrcn .:ind his 
partners nnd members of the Alabama 
St.ito B,H who wi ll miss him. 

-William F. Gardner 
Birmingham 

The deadline 
for getting in 
copy for the 
March 1989 

issue of the 
The Alabama 

Lawyer is 
January 27, 

1989. 

• 
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Disciplinary Report 
Disbarment 

• Effective November 15, 19881 Birmingham lawyer Dan 
W. McCoy w,Js di~bartud by consent, µursu.rnt to the provl• 
slon~ of Ruic 15, Rules of D1sclplln,1ry Enforcement, by order 
o( tho Suµ1e1110 Court o( /\ lnbamo. IASB Nos. 87·198 & 87-2541 

Suspension 
• Mobile lawyer Major E. Madison, Jr., is suspended from 

the practice o( 1.-iw in the State of Alabnma for a period of four 
month~. effecrive December 28, 1988, hy order of the Supmme 
Court of Alalx1ma. The su~pen~ion i~ b,1~cd upon Madl~on'~ 
conviction be1ore the Oi,;cipllnary l!onrd of th!! Alabam.i State 
Bilr of vilriou, ethic.,; violation~. [ASO No~. 86-303, 86-597, 
86-709 & 06-718) 

Private Reprimands 
• On October 7, 1988, on Alobom.-i ouomcy received a 

prlv.1to reprlm,ind for vio lat.lon of Olsclpllrniry Rule 5-IOl(C) 
,llld DiscipllnJry Rule 9·101(0) of the Code. It wM determined 
thot tht' attorney in que~tion had, while ,urving ,lb dlsrrlct at­
torney In a Judicial drcuil of AlabanM, prmccutcd an 111· 

dlviduol on cnminal charges ,md It wn~ further clet<mnin1c.od that 
this illlOrney, upon leaving hi, publlc offlce, l!ntcwd Into the 
dt'fon~c o( this same individual In a civil ,ictlon arising from 
the ,amt! ~et or facti.. Tho Commibslon deemed this to be o 
conflict of Interest In violation of DI< S·IOl(C) and .icceptance 
of cn,µloymcnt In a matter In which the l'lttorney had substan· 
tlol rcsponslblllly while n public employee In violation of DR 
9·10l(B). IASB No. 88,84] 

• o,, October 7, 1988, ii lnwycr was prlvately rc_prl­
manded for engaging In conducl Involving dbhon(!!oly, fraud, 
deceit, mi~repre\entation, willful ml~conduc.1 an.cl other con­
duct which adversely refloctS on h,s Otncss 10 praalce law. The 

FORENSIC AUDIOLOGY 
MICHAEL F. SEIDEMANN, Ph.D. 

EXPERT WITNESS 
• Hearl~o Lo&& Caaea 
• Community Nol:JO 
• Aat1111anco to counsel In 

PIOPWOlfon for lfiel 

• lnduatrlDJ Noise 
• lnvoatloollone, 

analyaea, reports 

IO y•anr cHnhuJJ, acadamlc, mtdt011/, ,.qo•rch oxporfonc• 
I 2 Dl!OI CV 011oiloblo 

PAST PRESIOENT • 5 state, na11o11B1, tnter,,etlonftl organizations 
26 Modoro Ct 
Kenner, LA '10065 (604) 443 ·5670 
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lawyer dcllvcred the Individual tax recor<.b or a polltlcol can• 
dldatc to sewral media outlets. He was subsequently Indicted 
for tho (olony of attempting to Influence the outcome of an 
election by ottemptlng to make public tho tax record~ of a 
polltlcal candidate, and for aiding .ind abetrlng r1nothor In per­
pctrJtlng this same offense. Subsequently, in exchange for the 
felony charges being disrnis~ed, the lawyer pied gullty to the 
misdem<>anor violation of making tax return!. of a t.ixpayer pub, 
lie. (AS!! No. 86-664] 

• On October 7, 1988, a lawyer w.,~ prlvatcly reprl­
monded for engaging in conduct that adV\!~Cly rcllccied on 
lii5 fltne'ls 10 practice law. In 1985, the lawyer wrote aoo-·1,000 
Msoclatc:. in law Orms throughout tho United Stoto~ soliciting 
$250 rrom c,ieh recipient or the letter. In exchange for the $250 
the lawyer o((ored to ,,egotlate (or and on behalf of the asso­
cl,1tc~ with thoir ornployer lnw firms ;ind demnnd that the part­
nership dcclslon•making rrocess bP changed In a way which 
would result In more associates hecc,ming partners than would 
othrrwlse be the ca~e under the thcn-{!)(li.tlng Orm policies. 
Ewn though the letter stated that the $250 w.i~ being solicited 
from each associate, the leuer wa5 In rac.t ~cnt 10 only a ran­
dom number of associates in each Orm. The IJwyer admttted 
that In the: event he did not recclVI! $250 from h,11( the asso­
ciatl'&, he lntonded to keep tho S2S0 rrr received from each 
,bsoclatc, even though under chose circumswnces the lawyer 
wou Id not pcrfo, m Jny negotiation~ for .ind on behalf of the 
ilbsocl,ltes. [ASB No. 85-238] 

Reinstatement 
• Ii Is ordered that Thomas E. 8,1ddloy, Jr., be reinst!lted 

M tho ,oll of the Alabama Supreme Cour1 a~ an auo rney 
authorlted to practice law in the coun~ of Alabama, effective 
October 19, 1988. 

GASTON NICHOLS 
PROFESSIONAL AUDIO SERVICES 

E)(PERT WITNESS 
CONSULTANT 

TAPES ANALYZED - INTELLIGIBILITY ENHANCED 
NOISE MEASUREMENTS AND ANALYSES 

(205) &91 · 7346 
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Classified Notices 
FOR SALE 

THE LAWBOOI< EXCHANGE, LTD. 
Buys .ind solls all major law books­
stato and fcdcrr1l-n;1 tionwlde. For oll 
your low book needs, (800) 422·6686. 
M;i~tercard, Visa & American Expre~s 
nccepted. 

FOR SALE: Alabnma spedOc software 
on computer disk Now available in the 
following areas oi the law: civil proce­
dure, crlmlnal pr~trldl motions, Inter• 
rogatorlcs1 corporations, DU ls, probate 
forms. Avc1llc1blc In Wordstar, Wordpcr­
(ect, DisplJywrlto 2&3, Wang PC, Multl­
matc and other word processors upon 
request. Avnih1ble in 5 1/4 DSDD and 
3 112 disk formats. Inquiries w-elcomed. 
Vl~.vMC accepted. LAWTECH, P.O. Box 
59903, Birmingham, Alabama 35259. 

THE CONFEDERATE STATES OF 
AMERICA replica pa~sport as sold by 
the Mu~eum or the Confederacy as 
"p roof" of Confcdcrato nat lo11ality can 
be il perfect gift from your firm. For 
sample and bulk ri'ltcs, please send $4 
to CSA Printing House, Inc., Suite 
C·50, 105 S. Alfred Street, AJex.andrio, 
Virginia 22314. 

FOR SALE: Antique Alabama map5, 
mostly pre-1860. Guaranteed autht!ntic. 
Excellent law orftce wall decoration 
when fr,1mcd. Write (or lis-1 and photos. 
Sol MIi ier, P.O. Box 1207, H1mtsvllle, 
Al,1bama 35807. 

FOR SALE: L,1w library, partial listing m, 
fol lows: 1981J Martindale-Hubble; Ala, 
Reports, Vol. 33, Ala. Reporter Vols. 
334-519; C.J.S., upclt.1Lt!cl through 1987; 
Fletcher Cyclopedia Corps. Vol~. 1·20 
and Forni$ Annot.11cd. Other~ 100 nu­
merou~ 10 11,1. For details call Richard 
Watlt>rs (205) 432-2677. 

WANTED TO BUY 

WANTED TO BUY: Used Federal 2d, 
rederol Supplement; West's Federnl 

Th<' Alab,111ltl Lawyer 

Pr.icticc Dlg~~t 2d & 3rd edit loris. Con· 
tact Dchryl Mason, Suite 2001 L.1nd Ti· 
tie Building, Blrn,h1gh11m, AlabamJ 
35203. Phone (205) 326·6600. 

-------------
POSITIONS OFFERED 

ATIORNEYS NEEDED: Collections, 
business and commerclc1l 1r.in!>clclion~, 
general litigation. Two.IQ Y(!i'lr..' ~xpcr­
lence required. Send resuml• In conn. 
dcnce to 1500 Colonial Bank Building, 
Birmingham, Alab,,ma 35203. ATIN: 
8ryan Peoples. 

IN•II OUSE POSITION: Excellent OP· 
portunlty for con$!ruction lnwyrr hav­
ing 3,8 years' Immersion In this fiald. 
Financi,1l ln~11tulfon sel'k~ minimum of 
S yenl"i' tron~netional c>.pcr,cncc, pref. 
erJbly with real estate focu~. to ,b)l!ot 
In commercial lending operation~. In­
quire in confidence. LAWSEARCH 
SOUTH, Atlanta's "Three-star I cgol Rc­
cruilcr" (hlghe~t rating-1988 ~utvey by 
The Amerlcnn Lawyer). 300 Galleria 
Parkway, Suill! 400, Atlanl,1, Georgia. 
Phone (404) 951·9177. 

CORPORATE COUNSEL: Cotton SIJICS 
Insurance Company i~ accepting Jppli­
Ciltion~ for a corporate stJff .,uorncy. 
l he company does bu~iness on a n,ul­
tl-statu basis with its home office in At• 
lanta. The company b ~eeking 11n ap. 
pllcant with two years' geMrnl exper· 
iencc In lnsurnnce, contr11ct, regul:i1ory 
illld corporate matters. For lmnwdlate 
conOdential consideration, please ~end 
resume Jncl solJry requl1omc,,t~ lo: 
Cindy M. Swinson, General CounsC!I, 
Cotton States Insurance CompJny, P.O. 
Box 105303, At lanta, Georgl.i 30348. 

ATIORNEY JOBS-Na 11on,1I und fed· 
er.ti legJI E111ploymenl Report: highly 
1cg;1rde<.f mori1hly detailL>d llstlng of 
hundreds of ,tttorney and law-rolatcci 
lob~ with U.S. Government, other 
publir/prlvata emrl oyi,,s in W.:iql1l11g• 
ton, D.C., lhroughoul U.S. and .ihrond. 
$30-3 months; $53-6 months. Fcdernl 

Reports, 1010 VC!rmont Aw., NW, 
#406-AB, Washington, D.C. 20005. 
Phone (202) 393-3311. Visa/MC. 

SERVICES 

EXAMINATION OF QUESTIONED 
Documents: Handwriting, tyf,l'Wrlting 
and related exan,in.:itlOn!». ln1cm,11ionc1l­
ly court-qualified expen wltnc~~. Diplo­
n,a1e, American Board o( Forrnslc Doc· 
ument Examiner,;. Member: American 
Society of Qu11stloncd Document Ex· 
a111lnors, lh t! lnt<'rnation;,I As~ociation 
(or ldonllfka tlon, the Brltl~h forensic 
Science Society ,111d tlw N,1lf()nr1I A~~o­
clotion o( Criminal Dofonsc L.lwyt•rs. 
Retired Chief Document Exa111inor, USA 
Cl I ,1boratorics. Hans M.iyer Cidlon, 
218 Merrymont Drive, Augusta, Geor­
gia 30907. Phone (404) 860-4267. 

LEGAL RESEARCH HELP: Ex~rienced 
attornL,Y, member o( Alahamn Stnre Bilr 
since 1977. Acce~s to law !><.hool and 
st:ttc lnw llbrarle~. Wci,tlnw ilvoilable. 
Prompl deadline service. $3S/huur. 
S11rah Kathryn FJrnell, 112 Moore 
Buildin g, Mont gomery, Al,11.l,,mil 
36104. Phone (205) 277·7937. In Jeffcr• 
son i:lnd Shelby counties, c11II free: 
322-4419. No repre\enr,Hion is made 
about the qudllty of the l<>s,1/ (ervic:e~ 
10 bl! performvd or the f'Xf)(!rt1se of the 
lawyer performing .~ucll sNvlre~, 

LEGAL RESEARCH ASSISTANCE: Ex­
perif'nced uttorney with strong research 
br1cl~sround ovailoblc to ~upplon,ont 
your resources. Prompt, thorough ser­
vice. $25-30/hour. Research Associates, 
P.O. Box 398, Cullm.in, AlabAmil 
35056, {205) 739·2277 or (205) 
734-4n1. No repr<'H'nlt11lon i~ made 
about Lhc quality of the /ega/ 1f,rv/ces 
lo be performed or tlil' expt•rli•e of the 
lawyer performlns such ~crvlco~. 

EXPERT WITNESS ASSISTANCE and 
casl! ~valuations In medico! oncology 
(c1111cor) and hrm1atoloi,iy (dlseoscs o( 
blood). Fa.si service. Ablo to travnl. 
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Classified Notices 
Medlc.;il school assistant professor. 
Richard I, L.1nham, M.O., Inc. 42 For· 
rer Road, Dayton, Ohio 45419. Phone 
(S13) 294-3165 ,lllytime. 

DOCUMENT E:XAMINER: Experienced 
examiner of signatures, handwriting, ,•I· 
terntions of medical and other records. 
Mi~cellaneous document authentlc.i• 
tion problcmi.. Court-qu.-illfied. Ameri· 
cari Board of Forensic Examiners. Amer­
ican Society of Questioned Documenl 
Examiners. American Academy of For­
ensic Sciences. Lamar Mill er, P.O. Box 
5S405, Birmingham, Alabama 35255. 
Phone (205) 988-4158. 

LOAN CLOSING STATEMENTS (com· 
puterlzerl on H.U.O. form) with dis­
bursement and amortiiatlon schccJulos. 
Cuaral'lleed. Same day ~orvlcc. Nomi­
nal cost. Free trial. Klot and Co., Box 
76140, Birmingham, Alabama 35253. 
Phone (205) 870-5858. 

ECONOMIC STUDIES by t•xpcricnced 
PhOs/univ. profs. Mo~t negllgcncc/tort 
co~e~: $300. FAX •ervlce. Fc.1lr fees In an­
tltrust/commerdal cases. M,1ny years of 
cxJ:)1irlunce In stc.11o/(cdcrJI courts. Eco· 
nomlc l.oglstics•ECRS1 Inc., 200 Park 
Avenue, Box 5982, New York, New 
Yo rk 10163-5982. Phone (212) 
667.0999 and (609) 829·5557. 
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1987 SUPPLEMENT 'l'O Mc ELROY 'S ALABAMA EVLOENCE , Third Edition 
By Charle s W. Gamble 

--- - $98.44 Uound volume wilh 1987 Supplement ($92.00 + $6.44 solOli tflx) 

-- -- $73 .83 Bound volume only ($69.00 + $4.83 aoJoa lax) 

---- $:M.61 1987 Supplement only ($23.00 -t $ U H sa les Lax) 
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McELROY'S ALABAMA EVIDENCE. 

Moll Toi 
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Westlaw citator services can 
help keep an overruled decision from 

letting the air out of your case. 

Bang I 
Your case could collapse that fast if 

IL's bu ill on an out-of-date decision. 
That's why every day thousands of lawyers 

LUrn to Lhc citator services on WESTLAW for 
the most current case status. 

It's the only computer research service in 
America that gives you the triple cite protection 
of lnsta·Clte• and Shepard·s• cltatlons, as well 
as WESTLAW itself. 

All from a single source. 
lnsLa-Cltc provides preccdcmial treatment 

plus Lhc mosL current direct history of a 
citation available. 

Surveys show It's days. often weeks more 
current than the other online service. 

And WESTLAW places Shepard's 

Citations right at your 11ngerlips for even 
greater precedential treatment coverage. 

Using WESTLAW as a citator takes you 
even furtherto rel rieve unreported decisions 
and other valuable documents. 

Learn more about how 
WESTLAW citaLOr services 
can help you prepare 
airtightcases. Phone 
1-800-WESTLAW today 
for your free copy of the 
new WES'rLAW Cltator 
Services brochure. 

WESTLAW· 


