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President's Page 
Pro bono publico: 
For the publi c good 

T 
he PtOlliding of free legal services 
to the poor has long been referred 
to as our profession's highest call­

ing. The Alabama State Bar is launching 
an exciting new program that wfll allow 
us to expand such services in an organ­
ized manner, on a statewide basis. It is 
called the Volunteer Lowyer Program, 
and I want to share some thoughts about 
It with you. First. a little background. 

Lawyers, more than any other profes­
sion, have always been In the forefront 
of giving themselves 10 community ser­
vice. Look at civic clubs, United Fund 
drives, municipal boards. little League 
and Scouung programs, and numerous 
other civic endeavors and you will see 
lawyers, giving freely of their spare time 
to help make life beuer for others-

programs. Others feel that this should be 
considered a requirement of a lawye(s 
admission to pr&Ctice and that delivery 
of free legal services to the poor should 
be mandatory (or those who are given 
the privilege or earning a living by prac­
ticing law. Your state bar has taken a dif­
ferent app,oact,, and that brings us to the 
Alabama State Bar \blunteer Lawyer 
Program. 

Our CommiUee on Access to Leg;il Ser­
vices believes that when the lawyers ol 
this state are made aware of the great 
needs in this area and given an oppor­
tunity to help they wll I wholeheartedly 
respond. Last summer the board or bar 
commissioners appro--ed the committee's 
recommendation for a coordinated ap­
pro.1Ch to this problem, based on enlist­
ing volunteer lawyers throughout the 
state, and endorsed an application for 
IOLTA lunds to hire a state coordinator. 

Most lawyers are also generous with 
their professional time ,n cases of need. 
Free legal services to non-profit corpora-

ALBRlTION The first step In making this Important 
new program a reality has now been 

tions or various types a re a common occurrence, and ii 
is rare for a lawyer 10 practice very long without develop­
ing a number of "pets" who cannot afford a lawyer but 
who kna.v where they c.,n go for legal advice, without 
charge and without fanfare. 

Legal Services Corporation provides a network of free 
attorneys for the poor throughout the country, including 
many hardworking attorneys in Alabama, paid (or by fed­
eral tax dollars and grant5. Pro bono programs are in exis­
tence through local bar sponsorship in Mobile, Mont­
gomery, Huntsville, Birmingham, and Tuscaloosa. 

It might surprise many or you 10 know, however, that a 
statewide survey conducted In 1989 by a professional re­
search firm on behalf of the Alabama State Bar Commit­
tee on Access to Legal Services concluded that there e,usts 
In Alabama a vast amount of legal needs of the poor not 
being adequately met by our current SY5iem. The survey 
also found that many of the poor do not even recognize 
problems ihey are experiencing to be legal problems for 
which there may be solution. 

Certainly, the poor will always be with us, butthat does 
not mean that we should close our eyes 10 their needs. 

Some feel that meeting these needs is primarily a respon­
sibility of the lederal government and that this should be 
done by a great new influx of federal money into existing 

taken. I am happy to announce that with 
IOLTA funding. Melinda Waters of Montgomery, a member 
of the state bar, has been hired as the coordinator of the 
\blunteer Lawyer Program. Her initial task will be to a<ga­
nize the program on a statewide basis, working with exist· 
Ing local pro bono organizations and developing a 
structure for delivery of needed services where no local 
organizations currently exisL Ne,t will come recruitment 
o( voluntee,;. 

This effort is an excellent example of how diflerent seg­
ments of our organized bar work together for the public 
good: several years or hard work by n dedicated commit­
tee resulting in a plan, consideration and approval of the 
plan by the board of commissioners, and funding made 
possible by the directors of the Alabama Law Foundation 
and lawyers who ha11e made their trust accounts a pan of 
the bar's IOLTA program. 

The success of this new program, of course, will ul­
timately depend on ~. Exciting in concept. the \blunreer 
Lawye, Program has now ma.-ed Into the organizational 
stage. You will be kept fully informed of details as the pro­
gra111 develops. When the time comes for recruitment of 
volunteers I believe that you will want to be a part. And, 
through being a pan, you will be accepting the opportunity 
to make a personal contribution to our profession's high­
est calling-pro bono pub/ico. • 



Executive Director's 
Let's Do It! 

"The bar can and must render more and 
improved services to I.he practicing at­
torneys and to the public." 

-Sam W. Pipes, 1963 
Building Campaign Chairman 

"The Alabama State Bar has made great 
progress /11 recent years, as more and 
more Alabama auorneys take a greater 
and greater interest in il5 affairs, but we 
have now reached a point where ,1de­
q11ate facilities are imperative if anything 
like our full potential is to be reached." 

-J. Edward Thornton, 1963 
President, Alabama State Bar 

I 
believe both of the above statements 
to be as true in 1991 as when spoken 
28 years ago. Through the last 28 

years the bar has been dedicaied to ren­
dering improved services to the public 
and the profession. It has justified the faith 
of those visionaries who determined the 
bar would have a permanent home. Like­
wise, as our membership has increased 
by some 7,800 new lawyers in this lime 
frame, the legal profession has seeming­
ly been undergoing perpetual changes, 
and both !hose seasoned lawyers as well 
as our newer attorneys continue to ex­
hibit a ongoing interest in the affairs of 
the bar. Again, adequate facilities are im­
perative to our continuing growth and 
achievement of our ful I potential. 

The Alabama State Bar had no perma­
nent headquarters for its first 88 years of 
existence. It operated with a part-time sec­
retary who coordinated a network of vol­
unteers. I marvel that this was done 
without Xerox, WATS lines, FAX ma­
chines, overnight mall and interstate roads. 

A properly functioning bar association 
is a matter of vital concern to every prac­
ticing lawyer whether he or she realizes 
it. No one could sensibly maintain that 
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a building itself can solve any of the prob­
lems that face us. On lhe other hand, 
without a headquarters suitable to our 
needs, we will continue to find ourselves 
frustrated and handicapped in bringing 
about those things which should be ac­
complished if the Alabamll State Bar is to 
continue to come to full usefulness to our 
members and to its public. 

The lawyers of this state have been far­
sighted In times past-d1ey built and paid 
for our original headquarters. They, again 
in 1968, raised the funds to build the an­
nex to the original building. In 1979, the 
lawyers of Alabama gave of their re­
sources to purchase our Center for Pro­
fessional Responsibility on Perry Street 
when no more space was available in our 
original building and no land was avail­
able upon which to expand the original 
building. 

In 1968, Judge Scott noted, "It would 
not have been thought possible in 1961, 
when plans were instituted for a state bar 
headquarters, that in the span of seven 
years facilities which seemed so com­
modious would become cramped", 
when he alened the bar to the need for 
the annex to the original structure. 

When I succeeded to the position 
which John Scott held, he and I knew the 
bar would continue to grow; however, I 
do not think we were alone in failing to 
anticipate the pace at which we would 
do so. I remember Judge Sean's some­
what bewildered comments when 59 of 
us sat for the first exam given in the new 
building in February 1 %5-the greatest 
number of examinees ever-he did not 
know what we would all do. We were 
last able to use the "original" examining 
room because of space limitations in Feb­
ruary 1971, 6,000-plus new lawyers ago. 

I would not presume to equate my own 
with John Scott's visions for this bar. I do 

Report 

HAMNER 

share one common belief with him. I be­
lieve as firmly in 1991, as he did in 1961, 
that our lawyers care sufficiently about 
our chosen profession 10 meel its needs. 

Our goal of 3.5 million dollars is far 
greater than that first campaign to raise 
$85,000 because the number of mem­
bers is now almost eighl times greater and 
lawyers' Incomes are many times grea1er 
than in 1961. Conslruction costs are sig­
nificantly higher tool 

All factors in perspective, it is still a very 
reachable goal. I believe we can and 
must succeed. 

Please pledge generously and 1>.arly. 
Our campaign is one of volunteers. We 
opled for an lawyer-to-lawyer appeal to 
save 1he cost of professional fund raisers. 

I am dedicating my total personal ef­
fort for the next few months lo this cam­
paign. I believe in you the lawyers and 
judges of our state. There is much wori< 
yel to be done on behalf of our profes­
sion and the public we serve. Let's do it 
together. • 
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Bar Briefs 
Myerson and Max elected to serve 
organizations 

The Birmingham firm of Nailar, Ocna­
burg. P.C. recemly had two membels 
elected 10 serw in different organl1.a-
1ions. 

Edward P. Myerso,, was elected by the 
[Jo.ird or Gavernors of 1he American Col­
lege of Consuuction l.a\v as its first mem­
ber from Alabama. 

Ounng its inaugural meeting last 
month, the College elected 41 auorneys 
from 17 s1a1es as i1s Arst group of Fellows. 
Attorneys mus! be nominated for Fellow­
ship In the College. To qualify for elec-
1lon they must have: practiced or taught 
law for a 101al of IS or more years, de­
VOiing 1he 1en years immediately prior 10 
1helr nomination 10 construction law; 
m;ide significan1 contributions 10 !he 
practice of construction law through 
reaching. publishing or industry leader­
ship; and demonsua1ed 1he highes1 ethi­
cal and profe<soonal standards of 
i,r.oolce. 

Rodney Max was recently elected co­
chairperson of the Community Affairs 
Committee of Operation New Birming­
ham for 1990-91. 

CAC is 1he oldest existing b,-rnclal 
committee in the Birmingham area. II is 
dedicated 10 promoting racial harmony 
1hrough racial ju~1ice. 

Roebuck promoted by First Alabama 
Bank 

William E. lordJn, chairman and chief 
executi,;e officer of First Alabama Bank In 
Birmingham, announced the promotion 
or Sidney O. Roebuck, Jr., to vice-presi­
dent and senior trust officer_ 

Roebuck os a graduate of the Uni11ersiry 
or Alabama, the Birmingham School of 
l..iw and 1he Southern Trust School. He 
joine<I the bank In 1977, and has been 
with !he bank's trust department since 
1980. 
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A native o( Eutaw, Alabama, Roebuck 
holds memberships in the Birmingham 
Bar Association, Alabama Stale Bar and 
American Bar Associa1ion. 

Alabama Environmental Law 
Handbook published 

The Borm,ngham firm of Maynard, 
Cooper, Frierson & Gale, PC. recently 
published the Alabama Environmental 
Law l~andbook, wriuen as a resource for 
lawyers and nonlawyers who confront 
environmental issues In 1heir practice or 
business. The handbook focuses pri· 
matily on Alabama's environmental laws 
as !hey affect the private ..ector and real 
property owners. 

Fournier J. Gale, Ill, H. Thomas Wells, 
Jr., Jarred O. Taylor, II, James L. Priester. 
Alfred F. Smith, Jr., and Kathryn 0. Pugh 
jointly authored the handbook, which 
was published in October 1990 by 
Gavernment Institutes, Inc_ The authors 
include a pas! chairperson of 1he Ala­
bama State Bar's Section on Environ­
mental Law, and the curren1 co-chair­
person of 1he ABA Litogation Section's 
Environmental litigation Commonee The 
au1hors are also represented in the ABA's 
Natural Resources and Environmental 
I.aw Section and Standing Commluee on 
Environmental law. 

Smilh elected presi denl of UNA 
National Alumni Associalion 

Florence city council member and 
auomey Robert F. Sml1h Is the 1990-91 
president o( the Uni~rslry o( North 
Alabama National Alumni Association. 

Smilh, 1he 01her officers and board of 
directors were elected to ihei r posts 
during the recent homecoming activities. 

Smith has served as president-elect for 
the past !\VO }'Ci\TS. He Is a gr.iduate ol 
Cumberland School of Law. 

DIALUP a llows access to reco rds 
The Office of 1he Secreiary of Stale 

announces the expaMion of an on-line 
computer service pilot program. 

The service is known as OJAI.UP 
(direct information access using personal 
computers), and ollows users quick 
access 10 public records in the corporate 
and Uniform Commercial Code files. 

OIALUP service allows all)'One w,th a 
pe,wnal compu1er, a 1200 to 2400 bvlcs­
per-second modem and a communica­
tions software package wilh VT-100 
emulation capacity to dial directly Imo 
1he Office of the Secretary oi Sraie com­
()llter system. 

Subscribers can access UCC filings by 
Ollng number or debtor name 10 obtain 
1ho dale and 1ione of the filing, secured 
p.irty, additional debtors, continuation of 
a filing. assignments, number of pages 
filed, and the filings expiration date. 

The corporate .1ccess will display a 
corporalion·s legal name, counly and 
da1e of incorporation, registered ag~ni. 
principal address. ca(Jital amoun1 and the 
names of incorporatol'>. 

All)One interested in regisretong for the 
free pilot program should contact Robina 
Jenkins, Office of the Secretary of Stale, 
business div1sio11, at (205) 24 2-5231. 

WESTLAW and DIALOG work 
togethe r 

\'kst Publishing Company and Dialog 
Information Services, Inc. announce a 
new way 10 access infom1a1io11 from 
DIALOG. 

Beginning early 1hls year, a new trans­
parent interface designed by the two 
companies will enable WESTLAW sub­
scribers 10 locate individual OIALOC 
da1abases through the WESTLAW direc-
1ory and access these databases using 
filtniliar WESTLAW logic and commands. 

WESTLAW subscribers will need 10 
know oroly familiar WESTLAW com-
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mands to search DIALOG. They will 
even be able to use Wesrs EZ ACCESS, 
a menu-driven approach that will help 
them select the right DIALOG database 
and to formulate a query that will run in 
both WESTLAW and DIALOG databases. 

Under the new arrangement, over 140 
DIALOG databases will be available on 
WESTLAW early this year. These files will 
contain business and financial data, 
scientific and technical material, intellec­
tual property registration data, and gen­
eral news and information. Additional 
DIALOG databases will be added 
monthly. 

The existing gateway between WEST­
LAW and DIALOG, available since 1987, 
will be maintained. Through this gate­
way, all 380 DIALOG databases can be 
accessed using DIALOG search 
language. 

For more lnformatlo11 on WESTLAW, 
call 1-600-WESTLAW (1-800-937-6529). 
For more information on DIALOG, call 
1-800-3-DIALOG (1-600-334-2564) or 
(415) 858-3785, or FAX (415) 858-7069. 
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Philip Morri s Comp anies, Inc. to 
sponsor national tour of original Bill 
of Rights 

To commemorate the 200th anniver­
sary of the adoption of the Bill of Rights, 
Philip Morris Companies, Inc. will spon­
sor a national tour of one of the original 
copies of the document. It is scheduled 
10 be in Montgomery January 21-23, 1991. 

The historic parchment and multi­
media exhibit will travel to all 50 states 
as pan of the twO-year bicentennial 
celebration of the ratification of the Bill 
of Rights. Begun in Barre, Vermont, on 
October 10, 1990, the 16-month tour will 
conclude in Richmond, Virginia, on 
February 9, 1992. The Commonwealth of 
Virginia's copy of the Bill of Rights, which 
has been recently restored and is on loan 
from the Virginia State Library and Ar­
chives, will be featured in the exhibit 
The exhibit will be open to the public 
free of charge. 

A 5,000-square-foot pavilion has been 

specially designed 10 house 1he exhibit. 
The architecture ol 1he pavilion Is a mix 
between aerospace-inspired high tech­
nology structural systems and traditional 
gallery.like display space. Visitors will be 
greeted by a collection of video images 
and graphic displays providing historical 
background on the Bill ol Rights. As 
visitors move into a large, hexagonally. 
shaped audiovisual theater, they wi II be 
surrounded by dialogue that explores 
both past and co111emporary civil liber­
ties issues. Then visitors will enter the Bill 
of Rights viewing room and be as close 
as two feet from !he envi ronmencal cap­
su le protect ing the 200-year-old 
document. 

The 200th anniversary tour is being 
sponsored by Philip Morris Companies, 
Inc., the world's largest producer of con­
sumer packaged goods. Its major 
domestic operating companies include 
Kraft General Foods, Mi Iler Brewing 
Company and Philip Morris U.S.A. 

Gathered at the 1990 Southern Con­
ference of Bar Presidents in White 
Sulphur Springs, West Virginia, ,vere 
\<lkezie Hairston, wife ol Alabama State 
Bar Past President Bill Hairston; Louise 
Allen, wife of ASB Past President Bibb 
Allen; and current ASB President Harold 
Albritton and his wife, Jane. 

Leaders from 19 bar org,1nizations 
gathered for social events, break-out ses­
sions and such keynote speakers as West 
Virginia Supreme Court Chief Justice 
Richard F. Neely and University of Texas 
law professor Michael E. ngar. 
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Baker Blanchard 

ber and cha I rperson of the Alabama 
Commlnee on Humanities and Public 
Policy. 

Baker is a graduate of Cornell Univer­
sity School of Law and a 1948 admittee 
to the Alabama Stale Bar. 

Blanchard selected Clarence Darrow 
Award recipient 

Blanchard is a 1971 graduate of the 
University of Alabama and a 1977 grad­
uate of Jones Law Institute. He worked 
for Alabama Legal Services system from 
1980-82; was ln private practice with 
Miller & Pappanasios from 1982-85; was 
a sole practitioner from 1985-90; and 
now Is a member of the firm of Blanch­
ard. Calloway & Campbell. 

Baker receive s NIMLO award 

Montgomery nati\'e and auomey Bill 
Blanchard, Jr., was presented with lhe 
Alabama S1a1e Bar's Clarence Darrow 
Award. This award recognizes the contri­
butions of on auorney in all areas of in­
digent representation covering capital 
defense. including trial, appellate, and 
post<onvic1lon work, as well as organi­
zational work. The awatd's recipient is 
announced ~t the state bar's annual 
meeting. Nominees for the award are 
recommended by members of the stale 
bar's Indigent Defense Committee to the 
stale bar's board of commissioners 10 ap­
prove or disapprove the selection. 

In describing Blanchard's comribo­
uons, Bryan Stevenson, executive direc­
tor o( the Alabama Capital Representa· 
lion Resource Center in Montgomery, 
said, "Bill Blanchard has provided com­
mined and effective representation 10 
5(!',1!ral people accused of capita I ca­
and has withstood considerable opposl-
1lon. His work in Brown v. Srate, which 
recently resulted in reversal of a c,11>ilal 
conviction by the cour1 of criminal .ip­
peals; his assistance 10 James Manin, 
presently under sentence of death; and 
his work on sewt;JI prelrial cases ••• 
would I think make him an excellent 
selection:• • 

Birmingham's City Attorney James K. 
Baker recenlly received the Nalional ln­
stilute of Municipal l.dw Officers Award 
for Outstanding National Public Service 
by a Municipal Attorney at the lns1il\1le's 
55th annual co11fercnce held i 11 Bosion. 

Baker became Birmingham's flrst black 
city attorney In 1978. He has served as 
a 1rus1ee of NIMLO since 198Q He is a 
member of the Alabama League of 
Municipalities, and Is a founding mem• 

8 

Afford able Term Life Insur ance 
from Cook & Ass ociates 

Compare 1htsc low non•smokcr onnual rates for non 
decreasing. yearly renewable term insurance: 
MALE AGES $250.000 $500,000 $1 ,000,000 

25 248.00 4$5 ,00 845 .00 

30 248.00 455.00 $45 .00 

35 2$5 .00 •160.00 875 .00 

40 298 .00 545.00 t ,045.00 

45 348 .00 645.00 1.245.00 

50 430.00 8t0 .00 I .S, 5.00 

55 600 .00 1,150.00 2.2$5 .00 

60 875 .00 1,700.00 3.355.00 

65 1,525. 00 3,000.00 6,955. 00 

Renewable to age 100 . Female rate• same as males six 
years younger All coverage pr""1<l«d by companies rated 
"A+" by AM . Bes, Co. 

For • wr1tttn quo1a1ion and policy description Knd 
your da1e or birth and amouni or coverage desired to: 

COOK & ASSOCIAT ES 
P.O. Box 850517 

Mobile, Alabama J668S.0517 
(205) 341-5168 

The Richard L. Taylor who 
was reported in the November 
issue of The Alabama Lawyer 
as being suspended from the 
practice of law for ten days 
should not be confused with 
Richard Harrell Ta lor, who 
practices in Mobile, Alabama, 
with the firm of Jackson & 
Taylor. 

The Disciplinary Commission 
Alabama State Bar 
Montgomery, Alabama 
January 11, 1991 
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Letters to the Editor 
Vaccine Injury Compensation 
Pruj\ram 

I am writing to update some amend­
ments to the \f.lccine Injury Compensa­
tion Program, a no-fault compensation 
system for individuals who have been in­
jured by specified childhood vaccines.' 42 
U.S.C. §300aa-10, et seq. In particular, I 
call attention to the amendment which 
extends until January 31, 1991, the filing 
deadline for a particular class of cases. 
This is discussed more fully below. 

As noted in my letter of last January; the 
program, effective as of October 1, 1988, 
permits individuals who believe they are 
eligible for compensation to file a peti­
tion with the United Stat~s Claims Court. 
The Secretary of Health and Human Ser­
vices is named as the Respondent, and 
is responsible for providing an answer to 
the Court regarding the allegations of 
each petition. The Secretary has dele­
gated his responsibilities under the pro­
gram to the Bureau of Health Professions, 
a component of the Public Health 
Service. 

The Ad imposes an ethical obligation 
on any attorney who is consulted by an 
individual regarding a vaccine-related in­
jury or death to inform such individual 
that compensation may be avai fable 
under the \f.lccine Injury Compensation 
Program. See 42 U.S.C. §300aa-10(b). In­
dividuals injured prior to October 1, 1988, 
must withdraw any pending civil suits ii 
they choose to pursue a claim through the 
program. The previous version of the 
statute requried petitio11S for these injuries 
to be filed by October 1, 1990. See 42 
U.S.C. §300aa-16(a)(l). On November 3, 
1990, the President signed Public Law 
101-502, which amended the statute in a 
number of respects. See 198 Con. Rec. S 
15196 (October 12, 1990) for the text of 
these amendments. Of note among these 
amendments is a four-month extension of 
the deadline for filing petitions based on 
vaccines administered before October 1, 
1988. Those individuals alleging injuries 
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or deaths resulting from such vaccines 
will be permiued to file claims until 
January 31, 1991. 

The deadline for filing claims based on 
vaccines administered after October 1, 
1988, depends on 01e dare of vaccine ad­
mininstration and is governed by 42 
U.S.C 300aa-1&. 

Accordingly, we think it is crucial that 
all attorneys be made aware of the pro­
gram, the extension of the deadline for fil­
ing petitions relating to vaccines which 
were administered prior 10 October 1, 
1988, and the statutory provision defin­
ing attorneys' ethical obligations. In ad­
dition, because the amendments include 
several technical changes to the Ad, at­
torneys who plan lo file claims under the 
program should consult the recent 
amendments prior to filing a petition for 
compensation. 

Specific inquiries as to filing require­
ments and Claims Court procedures 
should be addressed 10 the United States 
Claims Court, 717 Madison Place, NW, 
Washington, D.C. 20005. If you have any 
suggestions Tegarding how to make this 
information widely known, or if you have 
any questions, please contact David 
Benor at (301) 443-2006. 

Michael J. Astrue, 
General Counsel, 

Dept. of Health & 
Human Services 

Washington, D.C. 

1.. V..cdnt$ tnduded 4t lhls thnt ~~ thost against 1he fol~ 
lowing diseases: dlp«l,cna, pcnussls, 1c1anus. measles. 
mumps. rubella.. and polio. 

v,,lid ballob 
This lener is probably out of time se­

quence si nee elections to the board of bar 
commissioners will not occur again until 
next spring. but it seemed to me that the 
problem in submitting valid ballots for the 
bar commission races ought to be noted. 

It is an odd circumstance that practic­
ing lawyers, who ought to be most alert 
of all members of society to the technical 
requirements for casting valid ballots, 
should make as many strange and un­
necessary errors as appear. As I am sure 
members of the bar know, the ballots are 
submitted 10 the Alabama State Bar, and 
are checked by a committee of current 
commissioners. In order to assure both 
the validity of mailed ballots and con­
fidentiality of the voting. the instructions 
for casting a ballot and signing the en­
velope containing the ballot are set out 
clearly on the face of the envelope itself. 
These instructions are not difficult, but re­
cent elections have demonstrated that 
there are repeated instances of ballots 
submitted where the certification is not 
signed, is signed in an illegible way (and 
with the printed name nor being filled in) 
so as not to be able to ascertain whether 
the voter is a member in good standing 
of the bar, etc. 

In elections during the last two years, 
the outcome of more than one contested 
commissioner's race would have been 
changed had all of the ballots received 
been capable of being counted. Because 
ballots could not be counted, due to the 
certification not being signed, or because 
the voter could nor be identified, etc., the 
actual outcome of the election could have 
been different. 

For attorneys to go to the trouble of 
casting a ballot, assembling inner and 
outer envelopes, and mailing them 10 the 
bar, but then not taking the trouble to ex­
ecute the certification properly, is a 
peculiar contradiction. I 

The purpose of this letter is simply to 
remind all of the active members of the 
bar who desire to vote for commissioners' 
seats In their circuits to carefully follow 
the straightforward instructions for casting 
valid ballots. The number of eligible 
voters in all circuits is such that every 
ballot is potentially decisive, and it is a 
shame for the decision to be made with­
out being able to count all of the votes. 

Richard H. Gill, 
Commissioner 

Fifteenth Judicial Circuit 
Montgomery, Alabama 
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Hit the 
beaches. • • 

at the 
Alabama State Bar's 

1991 
Annual Meeting! 

• July 18-20, 1991 
• Perdido Beach Hilton 

• Orange Beach, Alabama 

Look for more information on social 
and educational events in the May 
issue of The Alabama Lawyer. 
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!'OST OFFICE SOX 7S87 • CHARLO'JTIS\1l.LE. VA 2l906-7S87 • 1.SOO.S6?-12l; 

Please send me__ copies of Federol Habeas OJrpus Practice and Pmceduro, 
by James S. Liebman, at $130.00· each. I understand that I may return my 
purchase witbio 30 days without obligation if not completely satisfied. 
D payment enclosed less 6% cash discount (save shipping and handling 

charges) 
D bill me, plus shipping and handling charges (TERMS: Net 30 days) 
D send me the current Michie Company catalog 

------------ -------- Zip, ___ _ 
• Plus ulc.'S lax y;hffl'i tpplicablc. 

FEDERAL 
HABEAS 
CORPUS 
PRACTICE & 
PROCEDURE 

By James S. Liebman 

" It ls hard to Imagine how we managed 
without this unique and comprehensive 
resoun:e, or why anyone In the field would 
remain without It now that It Is available. 
It Is simply Invaluable!" 
-M ichael C. Millman, &J!cutive Direcwr 
Califomia Appellate Project 

Federal Habea s Corpus Practice 
and Pro ced ure is designed to take the 
attorney step-by-step through the legal 
policy, strategic, tactical and ethica l 
concerns encounte red in post-conviction 
litigation. Regarded as the " bible" for 
any lawyer involved in habeas corpus 
litigation . it offers detailed analysis of 
cri tical issues such as exhaust ion of state 
remedies, appo intment of counsel, proce· 
dural default, and successive petitions . 
With authoritative case citatio ns and 
insightful discussion, this comprehensive 
book eliminates the need for cost ly On­
line search and retrieval services. 

s13000' 
2 volumes. hardbound 
with current supplement 
o 1968. Tb• Mldll• Comp.ti)' 

Supplo.ments and revised 
edit ions issued within 90 
days or your purchase will 
be &enl free of charge. 

Call toll-free 
1·800-562-1215 

Use Visa or MasterCard 
or order by FAX (804) 972· 7666 
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ABOUT MEMBERS 

Jan R. Loomis announc~>s that he is 
engaged ,n che practice ol law with ol­
lices at 1275 Center Point Parkway, 
Birmingham, Alabama 35215-6341. 
Phone (205) 853-3911. 

• Morris J. Princiotta, Jr., announces 
che relocauon ol his off tel! for the prac­
tice of law to 31 lnvemes~ Center Park­
w;ry. Suite 360, Birmingham, Alabama 
35242. Phone (205) 991-8383. 

• 
J.E. Sawyer, Jr., announces the re-

moval of his law office to 203 South 
Edwards Street, Enterprise, Alabama 
36330. Phone (205) 347-644Z 

• William E. Bright, Jr., announces 
the opening of his new office at The 
Cole Center. 1100 East Park Drive, 
Suite 409. Birmingham, Alabama 
35235. Phone (205) 833-4242. 

• 
Joel F. Danley announces the relo-

cation of his office to 2970 Cottage 
HIii Road, effective October 1, 1990. 
The new malling address is 2970 Cot­
tage Hill Road, Suite 149, Mobile, Ala­
bama 36606. Phone (205) 478-3600. 

• Bert P. Taylor, formerly of Smith & 
Taylor. announces the opening of his 
office for the practice o( law under the 
name of Law Offices of Bert P. Taylor. 
Offices are located at Suite 710, Title 
Building. 300 21st Street, North, Birm­
ingham, Alabama 35203. Phone (205) 
252-3300. 

• William F. Prosch, Jr., announces 
the opening of his office at Civic Cen­
ter El<ecutive Suites, Suite 201, 1117 
21st Street, North, Birmingham, Ala­
bama. Phone (205) 322-5800. 

• 
Larry 8. House and Elissa H. Green 

announce the relocation of 1heir ind~ 
pendent private practices of law to 
922-8 Merchants Walk, Huntsville, 

Alabama 35801. Phone (205) 539-
7539. 

• Randolph P. Reaves announces the 
relocation of his Montgomery office 
10 400 South Un ion Streel, Suite 295, 
Montgomery. Alabama 36104. The 
mailing address is P.O. Box 4389, 
Montgomery, Alabama 36103-4389. 
Phone (205) 834-2415. 

• 
Walter F. Scott, Ill, announces the 

opening of The Office of Walter F. 
Scott, Ill , P.C. at Suite 200 Massey 
Building. 2025 Third Avenue. Nonh, 
Birmingham, Alabama 35203. Phone 
(205) 251-6500. 

• Anna M. Williams announces the 
opening ol her office for the practice 
of law. Offices are loca1ed a1 12671 
Hwy. 90, Suhe 2, Grand Bay, Ala­
bama. The malling address is P.O. Box 
208, Grand Bay, Alabama 36S41-020& 
Phone (205) 865-3665. 

AMONG FIRMS 

Charles S. Doster and Randall M. 
Wx>drow announce 1he forma1ion ol 
a partnership for 1he prac1lce of law, 
with offices at 303 SouthTrusl Bank 
Building. Annlslon, Alabama. The 
malling address is P.O. Box 2286, An­
niston, Alabama 36202. Phone (205} 
238-6005. 

• 
Wesley L. l.lird announces 1hat 

Diana Dukes Mock has become asso­
ciated with his firm. The firm w,11 be 
known as Laird & Mock, wilh offices 
al 104-8 S0u1h College S1ree1, Opp, 
Alabama 36467. Phone (205J 493-9716. 

• 
George H. wakefield, Jr., and Fred-

erick T. Enslen announce the reloca-
1ion of their offices IO 4145 Wall Street, 
MOnlgomery, Alabama 36106. The 
mailing address is P.O. 8(»( 231207, 
Montgomery 36123-1207. Phone (205) 
244-7333. 

• 
CJpouano, Wampold, Pre.1wood & 

Sansone, P.A. announces tha1 Thomas 
8. Klinner, formerly assistant at1omey 
general, Slate of Alabama, has be­
come an associate wi1h the firm. or. 
fices are localed al 350 Adams Ave­
nue, P.O. Box 1910, Montgomery. Ala­
bama 36102. Phone (205) 264-6401. 

• 
Roby & Tweedy announces chm Pol· 

ly Howell Chatham is now associa1ed 
with the firm. Offices remain at Wal­
green Professional Building. Su11e 203, 
207 Johns1on S1ree1, Southeast, P.O. 
Box 2925, Dec~tur, Alabama 35602. 
Phone (205) 353-5212. 

• 
J. Michael Manasco aod Ronald W. 

Wise announce 1he formation of their 
partnership, M.1nasco & Wise. Offices 
are located al 2000 Interstate Park 
Drive, Suite 201, Montgomery, Ala­
bama 36109. Phone (205) 270-1300. 

• 
Mark E. Tl11pins and Joseph W. 

Strickland announce 1he formation of 
a panne,ship for 1he practice of law 
unde< the name of Tippins & Strick­
land. Offices are located at 15 Office 
Park Circle, Sui1e 202, Birmingham, 
Alnbama 35223. Phone (205) 870-
4343. 

• 
Ralph G. Holberg. Jr., and Ralph G. 

Holberg. Ill, announce che fo,ma1lon 
of Holberg & Holberg. P.C. Offices are 
located at 508 Commerce Building. 
118 North Royal S1ree1, Mobile, Ala­
bama. Phone (205) 432-8863 . 

• 
Robert E. Sasser and Dorothy \\ells 

Unleton announce the formatoon of 
Sasser & Littleton, P.C., and tha1 G~ 
ory D. Crosslin has become asso­
ciated with the firm. Ofnces are 
located at One Commerce Slreet, 
Suite 201, Monigomery, Alabama 
36104. Phone (205) 834-7800. 

• 
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Barker & Janecky, P.C. announces 
that lily M. Arnold and F. Page Gam­
ble have become associates with the 
firm. The firm also announces the 
opening of its Florida office at 316 
South Baylen, Suite 280, Pensacola, 
Florida 32501. 

• The firm of Copeland, Franco, 
Screws & Gill, P.A. announces that Tru­
man M. Hobbs, Jr., has become a 
member of the firm, and Gregory L. 
Davis, James F. Vickery, Jr., and George 
W. Walker, Ill, have become associated 
with the firm. Offices are located at 444 
South Perry Street, Montgomery, 
Alabama 36104. The mailing address is 
P.O. Box 347, Momgome,y, Alabama 
36101-0347. Phone (205) 834-1180. 

• Roberts, Davidson, Wiggins & Crow, 
dcr announces that William B. Mc· 
Guire, Jr., no longer is with the firm. 
J. Doug Fields, Jr., formerly an associate 
of Lorant & Hollingsworth, Birming­
ham, is now an associate with the firm. 
Offices are located at 2625 8th Street, 
P.O. Box 1939, Tuscaloosa, Alabama 
35403. Phone (205) 759-5771. 

• Torbert & Torbert, P.A. announces 
that Jack Lee RoberlS, Jr., has become 
an associate with the firm. Offices are 
located at 1024 Forrest Avenue, Gads­
den, Alabama 35901. Phone (205) 547-
7551. 

• The firm of Schoel, Ogle, Benton, 
Gentle & Centeno announces that 
Carolyn Landon has become asso­
ciated with the firm. Landon received 
her law degree from Cumberland 
School of law in 1989. The firm is lo­
cated al 600 Financial Center, 505 
North 20th Street, Birmingham, Ala­
bama 35203. Phone (205) 521-7000. 

• Davis & Neal announces the open-
ing of two offices. The Opelika office 
is located at 2200-D l-famil1on Road, 
36801. Phone (205) 745-2779. The 
Dothan office is located at 215 West 
Main Street, 36301. Phone (205) 671-
3990. The firm's main office is located 
al 4144 Carmichael Road, Mont-
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gomery, Alabama 36106 (mailing ad­
dress: P.O. Box 4008, Montgomery, 
Alabama 36103-4008). Phone (205) 
244-2097. 

• The firm of Zeanah, Hust, Summer-
ford, Davis & Frazier announces that 
Christopher .Jones has become asS<>­
ciated with the firm. Offices are located 
at Se.en th Floor, AmSouth Bank Build­
ing, P.O. Box 1310, Tuscaloosa, Alabama 
35403. Phone (205) 349-1383. 

• The firm of Webb, Crumpton, Mc· 
Gregor, Sasser, Davis & Alley an­
nounces that the firm name has been 
changed 10 Webb, Crumpton, Mc­
Gregor, Davis & Alley, and that E. 
Wray Smith has become associated 
with the firm. Offices are located at 
One Commerce Street, Suite 700, P.O. 
Box 238, Montgome,y, Alabama 36101-
0238. Phone (205) 834-3176. 

• The firm of WalSOn, Gammons & 
Fees, P.C. announces that George K. 
Williams has become of counsel to the 
firm, and that J. Barton Warren and 
William F. Patty have joined the firm 
as associates. Offices are located at 
AmSouth Center, 200 Clinton Avenue 
West, Suite 800, Huntsville, Alabama 
35801. Phone (205) 536-7423. 

• Due to lhe withdrawal of Jim De8ard-
elaben as a p;irtner in the firm of Mc­
Phillips, DeBardelaben & Hawthorne, 
and the addition of Kenneth Shinbaum 
as a name p;irtner, the firm name has 
been changed to McPhillips, Haw­
thorne & Shinbaum, with offices located 
at 516 South Perry Street, Mon1gomery, 
Alabama. Phone (205) 262-1911. 

• Gathings & Davis announces that 
John D. Saxon has joined the firm, and 
J. Mark Shaw has become associated 
with the firm. Offices are located at 600 
Farley Building, 1929 Third AIA!nue, 
Nonh, Birmingham, Alabama 35203. 

• Benjamin C. Maumenee and Oliver 
J. Latour. Jr., announce the fom1arion of 
Maumenee & tatour, P.C. Offices are lo­
cated at 23 N. Section Street, Fairhope, 

Alabama 36532. Phone (205) 928-1492. 

• The fim1 of Armstrong, Vaughn & 
Stein announces the relocation of its 
offices at 29000 Highway 98, The 
Summit, Building A, Suite 305, 
Daphne, Alabama. The mailing ad­
dress is P.O. Box 2370, Daphne, Ala­
bama 36526. Phone (205) 626-2688. 

• The firm of Green & Pino, P.C. 
announces that Howard Y. Downey 
became associated with die firm, 
effective September 1, 1990. Offices 
are located at 644 2nd Street, North­
east, Shelby Medical Building, Suite 
205, P.O. Box 766, Alabaster, Alabama 
35007. Phone (205) 663-1581. 

• Paul M. Harden and Anthony J . 
Bishop announce the relocation of 
their offices to 417 Rural Street, Ever­
green, Alabama, and the firm's new 
name is Harden & Bishop. Phone 
(205) 578-4746 or 578-4219. 

• Rosen, Harwood, Cook & Sledge, 
PA. announces that Milton Brown, Jr., 
is an associate with the firm. Brown is 
a 1990 admittee to the state bar. Of­
fices are located at 1020 Lurleen Wal­
lace Boulevard, Nonh, P.O. Box 2727, 
Tuscaloosa, Alabama 35403. Phone 
(205) 345-5440. 

• The firm of Berkowitz, Lefkovits, 
Isom & Kushner announces that Frank 
S. James, Ill, formerly associate profes­
sor of law and assistant dean of the 
University of Alabama School of Law, 
has become a partner in the firm, and 
Andrew J. Potts and Melissa M. Jones 
have become associated with the firm. 
Offices are located at 1100 Financial 
Center, Birmingham, Alabama 35203. 
Phone (205) 328-0480. 

• Gordon, Silberman, Wiggins & 
Childs, P.C., announces that Naomi 
H.ilton Archer, Joseph H. Calvin, Ill, 
Timothy D. Davis, and Linda J. Pea­
cock have become amcia ted with the 
firm. Offices are located at 1400 South· 
Trust Tower, Birmingham, Alabama 
35203. Phone (205) 328-0640. • 
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Building Alabama's Courthouses 

The following continues a history of Ala­
bama's county courthouses-th eir ori­
gins and some of the p<!Ople who con­
tributed to their growth. The Alabama 
l..1wyer plans to run one county's story 
in each issue of the magazine. If you 
have any photographs of early or pres­
ent courthouses, please forward them 
to: 

Samuel A. Rumore, Jr. 
Mlg)ionico & Rumore 

1230 Brown Marx Tower 
Birmingham, Alabnma 35203 

Jefferson County 
11 is a liule known fact !hat the first 

counhousc in Jeffeoon County was not 
the Jefferwn Counly Counhouse. The 
reason is that 1he first courthouse physi­
cally located rn what is now Jefferson 
County 5'!f'Wd as 1he Blount County 
Counhouse. Blount County was estab­
lished February 7, 1818, by the Alabama 
Territorial Legislature. The act creating 
the county pw,icled lrnll coun should be 
held at the home of Major Moses Kelly 
in Jones Valley. This log hu1 was localed 
at a place probably wl1hin a few miles 
of the present Jefleoon Couniy Coun­
house. Various accounts slate lha1 the 
home was located neat !he old 'Mlrthing­
lon Place, In the vicinl ty of present-<lay 
6th Avenue and 31st S1ree1, South, in 
Birmingham. The first coun com,ened 
1here on 1he mird Monday in March 1819. 

Jefferson Couniy was created by the 
Alabama Legislature on December 13, 
1819, from territory In large pan carved 
from Blount Counly. The counly seal was 
1emporarily located a1 Carrollsville, now 
the Powderly section of Birmingham. 11 
was reported that the Honorable Cle­
rnem C. Clay. Alabama's first chief justice, 
convened cour1 at Carrollsville on the 
second Monday in March 1820. The first 
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regular term of 1he circuil coun was held 
al C.irrollsville 0 11 June 5, 1820. like lhe 
home of Major Kelly, this courthouse al 
Carrollsville was a log cabin. 

The first formal building 10 serve as a 
cour1house of Jefferson County was 
located at Ely1on, near present-day 
Center Street and Tuscaloosa A\'l!nue. 

William Ely of Hartford, Connecticut, 
was 1he agent of a school for lhe handi­
capped which had received a Congres­
sional land grant in Jefferson County, 
Alabama. He offered land from lhis grant 
to the couniy for the construaion of a 
counhouse and Jail. The county commis­
sioners gladly accepted this gif1, and the 
village which grew from this beginning 
was named Ely1on, in his honor. Elyton 
became the county seat in 1820. Early 
records show that the circuit coun heard 
cases a1 Elyton as early as September 11, 
1820. This firs1 formal counhouse build­
ing was probably a small wooden struc-
1ure construaed by Stephen Hall. 

In an article published in The Birm• 
ingham News on December 13, 1949, 
R.8. Henckell, a member of the Birm­
ingham Historical Soc:ie1y, wrote that a 
two-slory brick courthouse was con­
structed at Elyton In 1841. The location 
of this building was directly behind the 
present-day Elyton School. 

Following 1he War Between 1he Stales, 
plans were made 10 complete !he con­
s1ruc1ion of two railroads in Alabama. 
One would extend nonh and soo1h, the 
other, east and wesL Somewhere in 1his 
mineral rich region of nonh Alabama, 
1he railroads would intersect. The 1own 

lathers of Elyton hoped 1ha1 the railroad 
would cross in !heir town just as 1he pre­
war siagecoach routes did, but a real 
es1a1e syndicate purchased land two 

miles east of Elyton, and through its rn· 
Ouence, 1he crossing came 1here. A new 
1own, Birmingham, was incorporated at 
1his site In 1871. 

In April t8n, according to Henckell, 
the Elyton Courthouse bumed. This 
struaure was rebuilt on me existing foun­
dation using the floor plan of !he former 

Samuel A. Rumore, Jr., is a graduaie of 
1he LJnivcrsliy of Noire Dame Md the 
LJniversl1y of ,\/abam,, School of l.dw. /-le 
served a> founding ch,11,person of 1he 
Alabama S1J1e Bar's Family law Scct,on 
and is m praclice III Birminyham w,tll 
the firm of Miglionico & Rumore. 
Rumore was recently elected 10 serve as 
the bar commissioner for the 10th Cir­
cuit, place number four. 
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courthouse as much as possible. Approx­
imately 75 percent of the funds for re­
building this courthouse was raised from 
private subscriptions by the citizens of 
Elyton. 

Meanwhile, the promoters of the new 
city of Birmingham became ambitious 
for their town, and they influenced the 
Alabama Legislature 10 call an election 
so that the citizens of Jefferson County 
could vote on whether Elyton or Birm­
ingham should be the county seat. The 
election was held on the first Monday in 
May 1an At this time the circuit court 
had only held one term in the newly re­
consrructed Elyton Courthouse. 

The 1873 county seat election in Jeffer­
son County has gone down in history as 
one of the "classics" in Alabama politics. 
The promoters of Birmingham staged a 
gigantic barbecue on election day. They 
brought in special trains to carry voters 
to the polls. They had a band. It was 
reported that "Jefferson County" residents 
from as far away as Walker and Blount 
counties voted in this election. Many of 
the newly enfranchised blacks in the area 
voted in the election and then feasted at 
the Birmingham boosters' barbecue. 
Also in this election, voters were not re­
quired to cast their ballot in their home 
box or beat. To say that controls were lax 
is an understatement. Need less 10 s:rt, 
Birmingham received a majority of the 
votes. 

While the first courthouse in Bi rm­
ingham was being built on land donated 
by the founding real estate firm of the ci­
ty, ironically named the Elyton Land 
Company, the work of the county took 
place in several existing Birmingham 
buildings. The county commission 
rented twO rooms In a building owned 
by B.E. Grace for the use of the sheriff 
and circuit clerk. The probate court was 
housed in a building owned by W.G. 
0 1 iver. And the circuit and chancery 
courts were conducted at Sublett Hall, 
a theater located at 2013 Second Avenue, 
North. 

The residents of Elyton became out· 
ra.ged. Why should they be required to 
pay for an extravagant new courthouse 
when they had just paid for a newly re­
built Elyton courthouse? A court battle 
ensued as Elyton attempted to fight for 
"its courthouse:' But Elyton lost the war, 
and a contract for the Birmingham facil­
ity was awarded to Frank Bugh and Com-
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Jefferson County Courthouse 

pany on May 11, 1874, for a consideration 
of $30,500. The architea for the first 
Birmingham Courthouse was W.K. Ball. 
The building was completed by Frank P. 
O'Brien and Company, successors to 
Bugh. O'Brien later was a mayor of Birm­
ingham. 

The building was constructed at the 
northeast comer oflhird Avenue and 21st 
Street, North, on property deeded to Jef­
ferson County by the Elyton Land Com­
pany for $5 consideration. The property 
was legally described as the west 150 feet 
of Block 75. The Catholic Bishop of 
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Mobile owned the east 250 feet of the 
same block. This counhouse site Is pres­
en1ly the Downtown YMCA property. 

The courthouse was described as be­
Ing a two-story red brick building with 
dimensions of 64 by 86 feet. It had a 
dome which conmined a clock with four 
faces. On the front pediment facing Third 
Avenue sat a zinc eagle atop a globe. It 
was reported that the first ffoor ceilings 
were 15 feet high, the second Roor ceil­
ings were 14 .feet high, and the circuit 
courtroom chamber ceilings were 22 feet 
high. 

The first session heard at the first of. 
flcial Birmingham Courthouse was held 
Monday, May 17, 1875. The bullding was 
accepted as complete by the county on 
June 7, 1875, and as final touches the 
county purchased 21 spiltoons and 200 
feet of hors~itching racks. 

This courthouse served the county 12 
years until a comminee of archilec:t.s and 
businessmen appointed by the probate 
judge declared the foundation unsafe 
and condemned the building. On Octo­
ber 14, 1887, the county purchased from 
the Bishop of Mobile a SO-foot strip of 
land adjoining the courthouse site to 
build a larger courthouse. This purchase 
of 50 feet cost the county SS0,000. The 
transae1ion left the county and the 
church each owning 200 feet of Block 
75. 

from 1867 to 1889, In the Interim be­
tween the domolition of the old court­
house and the cons1rue1ion of a new one 
on the same site, courts were held In 
what was known as the Jones Building 
on the east side of 20th Street between 
Third and Fourth ,M!nues, North. Later 
they were held in the William Hood 
Building localed a1 300 20th S1ree~ 
North, the old site of Blach's Department 
Store. The famous multiple murder trial 
of Richard Hawes, who was convie1ed of 
murdering his wife and two daughters, 
was held al the Hood Building in April 
1889. 

The cornerstone for the new court­
house was laid May 17, 1883, exactly 13 
)-ears to the day following the first court 
session in the original Birmingham 
Courthouse. The second Birmingham 
Courthouse cosl ten times as much as the 
r.rst, at approximately SJ00.000. Charles 
Wheelock and Sons of Birmingham and 
H. Wotlers of Louisville drew the plans, 
and Charles Pearch of lndlanapol ls was 
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chosen as contractor. On June 16, 1869, 
ihe county commission accepted the 
new courthouse. 

This brick building was four stories 
high with a central dock tow1.~ rising 180 
feet. Photographs of this building show 
that it was a r.ning complement to the 
Gothic St. Paul's Church which occupied 
the other portion of Block 75. This court­
house served the county from 1889 until 
1931. The beautiful old building was 
razed in 1937. This propeny remained a 
parking lot until the Downtown YMCA 
was built 1here In 1984. 

The present Jefferson County Court­
house has a unique history itself. A deci­
sion was made as early as 1923 that the 
growing Jefferson County would need a 
new courthouse and that the slle should 
be at Woodrow Wilson Park. In 1927 a 
Jefferson County Courthouse Commis­
sion was created by the Alabama Legis­
lature. 

The first hurdle that the new court­
house commission had to face was a 
challenge 10 the general location 
selected. The original act of 1873 calling 
for an election to determine the location 
of the Jefferson County Courthouse had 
specified that If the voters approved a 
m<M? to Birmingham, then the building 
would be constructed within the corpo­
rate limits of the town. A portion of the 
Woodrow WIison Park site selected by 
the Commission was outside the 1873 
corporate limits of Birmingham. The Ala­
bama Supreme Court held 1ha1 no court· 
house could be buill outside the 1873 
town limlls. 

The legislature then passed a bill 
authorizing an election on the question 
of moving the counhouse sile. This elec­
tion was held June 5, 1928. The proposi­
tion passed and now a courthouse could 
be built outside the 1673 town limits. 

Next. the courthouse commission 
modified Its plans and sought a specific 
location at 'MX>drow Wilson Park where­
by the new courthouse "-'OUld face down 
20th Street. Property on the east side of 
the park had been purchased previously 
for the courthouse. But the courthouse 
commission asked the Bim1ingham City 
Commissioners 10 take this property on 
the east side In exchange for the desired 
land at the head of 20th Street The city 
commission ,vould not consent to the 
swap, and a court ruling determined that 
the desired property could not be con-

demned for use as a courthouse without 
an authorizing elee1ion. So the court­
house commission returned to its orig­
inal plan and decided to have the court­
house built on the propeny already 
owned on the east side of the park. Hola­
bl rd and Root ol Chicago and Harry B. 
'M.>elock of Birmingham were selected as 
architects. 

The project was started In April 1929. 
Site preparation and phase one "-ere 
completed by August 1930, but work was 
stopped duo 10 a lack of funds in part 
caused by the Depression, and there was 
some question of whether the court­
house would be finished. 

On March 10, 1931, an additional bond 
Issue was approved by Lhe IIOters of Jef­
ferson County. On March 11, 1931, the 
cornerstone was laid, thus symbolizing 
the optimism that this building would be 
completed. It is Interesting 10 note that 
the date on the cornerstone reads 1929, 
although the stone was not actually laid 
until 1931. 

The present Jefferson County Court· 
house was dedicated Friday, December 
3, 1931, and it was formally accepted by 
the county as complete on January 28, 
1932. The building itself is o( granite and 
limestone and described as modernistic 
in design. Similar to the second Birm­
ingham Courthouse, this third s1ruC1ure 
cost ten times as much as its predecessor. 
or approximately S3.000,000. 

In 1964, a smaller annex was added 10 
the main building. It also cost approx­
imate ly $3,000,000. Charles H. 
McCauley and Associates served as 
architect for the annex, and the Daniel 
Construction Company of Alabama was 
the contractor. 

Other improvements have taken place 
ac the courthouse over the years. In 1974, 
a parking deck was completed. The 
cafeteria opened in September 1974. The 
church property directly across from the 
courthouse was purchased by the county 
and, for a short time, several Judges held 
court in the church bul ldlngs. 

In 1986, the Jefferson County Criminal 
Justice Center was completed. The center 
consists of a jail tO'l\~r and a couns tower 
located at 8th Avenue and 21st $tree~ 
North. The center was dedicated Tues­
day, October 21, 1986. Gianina, Fisher 
and Company sen.oed as architects for this 
project and Brasfield and Corrie, Inc. was 
the general contractor. • 
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Speech at the Dedication of the 

''Robert S. Vance Federal Building'' 
October 8, 1990 

by Hon. Frank M. Johnson, Jr. 

\Ne come here today to dedicate this 
former federal courthouse In honor of 
United States Circuit Judge Robert Smith 
Vance. \Ne do so no110 memorialize this 
great jurist. statesman, and friend. Rather, 
In naming and dedicating this building 
the "Robert S. Vance Federal Building," 
we celebrate the contributions Judge 
Vance made to our nation and allow his 
Ille to stand before us as a symbol and 
reminder of the epitome of excellence 
which those contributions represent. 

Those contributions began early in the 
life of Robert Vance. N-r one to seek 
the limelight, yet a leader among his 
peers, he served as student body presi­
dent at the University of Alabama where 
he graduated in 1950. He went on to earn 
a law degree from the University of Ala· 
bama Law School in 1952 and an LLM. 
degree from George Washington Law 
School in 1955. 

Robert Vance served his country dur­
ing the Korean conmet as a member of 
the Judge Ad\'OGlte General's Corps of 
the United States Army. He later con­
tinued serving his country as a member 
of the Am,y Reserves, retiring at the rank 
of lieutenant colonel. 

He praeticed law here In the city of 
Birmingham for 21 years. Dunng part of 
that time he served as chairperson of the 
Alabama Democratic Party, leading that 
party through a troubled time. calling 
that political body to mOYe be-,ond the 
past and to build bridges into the future. 

Robert Vance was a dedicated husband 
to his wife, Helen Rainey Vance, and a 
loving father to his two sons, Robert, Jr., 
and Charles. and he ,-ould have. I kn<1,v, 
been a proud and caring grandfather to 
the newest member of the Vance family, 
Robert Smith Vance, Ill, born just this last 
September 14, to Robert, Jr., and Joyce 
White Vance. 

While Robert Vance pmeticed before 
me when I was a district Judge he was 
a very good lawyer, but I knew him best 

The Alabama lawyer 

as a United St.-.tes Circuit Judge. Judge 
Vance was appointed to sit on the Fifth 
Circuit Coun of Appeals on December 
IS, 1977, and entered duty on January 3, 
197a He served as a circult judge first on 
the Fifth Circuit and then on the Elewnth 
On::uit when it was created In 1980. 0-er 
1he 12 years that he served his country 
as a circuit iudge he came to represent 
excellence, demonstrating reason, cour­
age, and integrity. He was, as Chief Judge 
Tjoflat has often said of him, "a judge's 
judge." It is his qualities as a judge I 
would like for us to focus on today as we 
dedicate this old courthouse now re­
ferred to as the Federal Building. For in 
aflixingJudge Vance's name to this struc· 
ture, ,o,e cause It to become imbued with 

Johnson v.ince 

these qualities; we cause it to symbolize 
the excellence which fudge v.ince strOYe 
for in his work and in his life; we cause 
it to become a constant reminder or the 
standards to which we should all aspire 
in oor work In the judiciary and the legal 
profession and in our service to our 
country. 

Because of the work of Individuals 
such as Judge Vance, the people of 
America h;:,ve learned to h;:,ve faith In 
their courts and pride In their judges. 
Most lay citizens do not understand juris­
dictional problems or legal procedures. 
Nevertheless, the individual citizen has 
confidence in the law. The individual 
citizen knows that oppressiol) has 115 
limits, that no agency or power can trans­
gress upon Individually owned property 

except by judgment of a duly constituted 
court applying the law of the land, that 
for any wrong there is a remedy under 
the Constl1u1ion and laws of this coun­
try. Judges are eleeted or appointed and 
their tenures come to an end. One gen­
eration rapidly succeeds another. But 
regardless of the individual who OC· 

cupies the bench, the courts-bo th state 
and rederal-,a nd the law they dispense 
remain supreme. Strong traditions, con• 
secrated by memories, fortified with the 
steadfast suppon of the profession that 
surrounds them, the courts have existed 
Independently of the men and women 
who have sel\1!d upon them. In this man­
ner, the courts have maintained the 
precious supremacy of the law without 
which our c:ountry could not survive. 

While it may be possible, as Sir 
Thomas More opined In describing his 
concept of Utopia, 10 live without 
lawyers,' h Is not possible for society to 
get along without judges. Judges guard 
the gate betwt..-en order and anarchy. 
They are the presen,ers of our system or 
ordered libenies. Each judge sitting In 
this country, whether in a state court or 
a federal court, whether in a trial court 
or an appellate court, has a grave respon­
sibility to maintain our sys1em of ordered 
liberties by maintaining supremacy of the 
law so that-to paraphrase Theodore 
Roosevelt-no person is abOYe the law 
and no person is below It. On his watch, 
as keeper or 1hat gate between order and 
anarchy, Robert Vance na,er nodded off, 
but remairn!d l!\er alen. 

I ,-ould like to focus today on three 
qualities exemplifying Judge Vance's 
work on the bench, though there are, of 
course, othe!l', three qualities in which 
he excelled and in which he stands as 
an example 10 us all: reason, courage, 
and integrity. 

1. Reason 
In keeping his watch, Judge Vance was 

a man of sttong reason. /\s Chief Justice 
of the United States Supreme court John 
Marshall stated in 1803 In Marbury v. 
Madison,' "'It Is emphatically the pro-
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vince and duty of 1he judicial depar11nen1 
10 say what 1he law is. Those who apply 
1he rule ror law) 10 particular cases, mus1 
of necessity expound and Interpret thal 
rule." Such pronouncement requires a 
dear head and sound logic. It requires 
a mind capab le ol silting and culling 
through argumen1s and preceden1s lo ar­
rive al principles which may be applied 
to 1he case or contr<M!~ presented 10 
the court. 

ludge Vance was well-known for his in­
tolerance or poorly reasoned, result­
oriented decisionmaking. He believed 
1ha1 if an appellate court could no1 
lormulate clear, logical standards that 
trial judges and litigants could easily 
apply to conduet, then the appellate 
court was doing more harm than good. 
The membetS of 1he legal profession here 
today will remember, as one of many, 
many examples, Judge Vance's en bane 
opinion In V\11shington v. Strick/and' in 
1982, an opinion dealing wllh lhe ade­
quacy ol counsel In a criminal proceed­
ing. In 1hat opinion, Judge Vance 
attemp1ed to se1 out clear, pracucal stan­
dards in a complicated area or 1he law 
so 1ha1 1he district courts mighl have a 
lest or a basis from which to work. 
Though the Supreme Cou11-111ally re­
wro1e our circuit's decision In 1ha1 case, 
It specifically praised Judge Vance's rea­
soning in s1rivlng 10 arrive al "particu­
larized slandards" which, in 1he words 
of Justice Thurgood MatShall, would •en­
sure that all defendants receive effective 
legal assis1ance."• 

2. Courage 
Not only did Judge Vance exhibit a 

keen mind, but he also serves as an ex­
ample 10 us or courage. If the law is 10 
remain supreme, a judge mus1 h;r.,e cour­
age. By courage, I mean 1101 physical 
bravery, but 1he moral courage to do 
what is right in the lace of certain un­
popularitv and public criticism. Judges 
must-by lheir decisions and personal 
conduct-keep our courtS removed from 
the passions or the moment, from 
politics, from partisanship, from pre­
judices, from personal, local or sectional 
in1erests and from undue lnOuences. 
Courts, In our federalist system, do nol 
reach oul and take upon 1hemselves the 
tamalizing Issues of 1he day which they 
might see fit 10 pass judgment upon. 
Ra1her, litigan1s must come to the courtS, 
nle suit, and present 1hose issues. 
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In granting the federal judicial)' power 
10 decide cases and conlr<M!tSies arising 
under our Cons1itu1ion and laws, 1he 
framers of the Constitution fully recog­
nized that the exercise o( such power 
would inevitably thrust the courts into 
the political arena. In fact. as the wrllings 
or 1he founders or our government ii fuS,-
1rate, this grani or l)O\ver was a mandate 
10 lhe federal courl5 to check and to re­
strain arry infrlngemen1 by lhe legislative 
and execu1i,,e branches on 1he suprem­
acy of 1he Cons1f1u1lon. James Madison, 
in cautioning his colleagues 1hat the pro­
tections afforded by 1he Bill of Rights 
would be hollow wi1hou1 a judiciary 10 
uphold them, wrote that 1he federal judi­
ciary 111us1 seM! as an "impenetrable bul­
wark" steeled "10 resisl every encroach­
ment upon [lhe Bill o(J rights:•• 

Thus, the jud1ciary's role as defender 
or the Billo/ Rights and its occasional in-
1rusion in 1he affairs of the legislalive and 
executive branches of g<M!rnmenl resuh 
1101 from an arrogation of ~r but from 
compliance wilh a constilulional man­
da1e. Those who cri1icize 1he federal 
courts for 1hls occasional Intrusion fail 
10 recognize that, in 1he words ol 1he 
French historian, Alexis de Tocqueville: 

"The American Judge is brought into 
the polilical arena independent or his 
own will. He only Judges 1he law be­
cause he Is obliged 10 judge a case. 
The political question which he is 
called upon to resolve 1s connected 
wilh lhe in1eres1 of the parties and he 
cannol refuse to decide ii wilhout ab­
dicating 1hc du1ies of his post:·• 
I would like 10 place emphasis upon 

1ha1 last phrase of de Tocqueville's state­
men1, tha1 is, that a Judge Ncannot refuse 
10 decide [1he case presen1edJ withou1 
abdicating the duties or his post:' As 
Justice Hugo Black once wro1e, our 
•courts stand against any winds that 
blow, as havens of refuge (or those who 
might otherwise suffer because they are 
helpless, weak, outnumbered, or be­
cause they are non<onforming vic1ims 
of prejudice and public excltemenL"' I( 
we abdicate responsibility 10 address lhe 
difficul1 queslions of our lime, 1hose in 
need or refuge from the 1orren1s ol polil­
lcal, economic, and religious forces will 
find no h.iven In the law and the law will 
no longer be supreme. The law itself ,viii 
become subject to those winds of which 
Jus1ice Black spoke. 

At times. it takes tremendous courage 
(or a judge to accepl tha1 responsibility. 
Those o( you here 1oday in the legal pro­
fession may recall Judge Vance's en bane 
opinion in O'Harr v. White in 1982~ In 
that opinion he cautioned agalns1 1he 
federal courts' "shirking• of 1helr respon­
sibility, as he said, 10 "guard, enforce, and 
protect every right granted or secured by 
the constitution:" He was speaking of the 
courage required of 1hose who sit on the 
bench 10 decide 1he question placed be­
fore the cou rl. 

There was an era through which Judge 
Vance lived, 1hrough which I also and 
many here today lived, in which it be­
came lhe poll1ical ploy or the day for 
polllicians 10 punt 1he difficuh issues and 
questions to the courts, especially lhe 
federal courts, (or resolution. Knowing 
what was righl, what was 1hc law, but not 
wanting 10 1ake responsibility for what 
needed to be done, elected legislators 
and executll/CS refused 10 take action. So, 
they waited (or an outraged minority or 
ci1izens to press the issues into the couns 
as a lasl resort-seeking refuge in the 
courts for vindication of basic rights. The 
courts did nol abdlcale lhelr responsibill· 
ty, but upheld 1he la-.v and wilhstood the 
unpopularity. Judge Vance was a judge 
who was willing to and did accep1 his 
responsibility head on, no mauer how 
grave the consequences. 
J. Integrity 

Anally, Judge Vance was a person and 
a Judge of great integrity. "1n1egrhy," in lhe 
common parlance, describes a man or 
woman who ls honest, straightforward, 
and uprigh1. We, ol coutSe, expect or a 
leas1 hope for such qualities 001 only 
from !hose in public seivlce, bu1 from all 
citizens In 1hls couniry. Obviously, we 
live in an imperfec:1 world and we all fall 
shor1 of lhis description In one way or 
another. Judges, just as the rest of human­
kmd, may fall short o( this descriplion. 
As Justice Black wrote, judges, like every. 
one else, may "be affec1ed from time 10 
lime by pride and passion, by pettiness 
and bruised feelings, by improper under­
standing or c,ccessive ieal:' 10 

Bu1 when I speak of judicial lntegri1y, 
I mean something quile dlffcrenl from 
1he integrity or which Justice Black wrote. 
The essential attribute of 1he judicial ,n­
lt!!lrity or which I speak ,s a pass,on (or 
Justice informed by a deep and abiding 
compassion rhat propels the judge 
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toward not only the logical conclusion-­
but also the ;ust conclusion. When I 
spoke a momeni ago of the courage 
which Judge Vance exhibited in his work, 
I spoke of his ability to fulr.11 the duty of 
his office in the face of pub I ic outccy. 
When I speak of his integrity as a judge, 
I speak of his carcying out of those respon­
sibi Ii ties free of the need to please, the 
need to please not only what may be a 
faceless public, but the need to please 
particular individuals in powerful posi­
tions. Judge Robert Vance never ap­
proached a judicial decision with a 
concern as to how that decision might 
affect his reputation in the eyes of those 
who wield influence in society, of those 
who exercise power in government, of 
those who hold the influence and power 
to elevate judges to higher courts. Rather. 
Judge Vance addressed his decisions 
with judicial honesty, with judicial 
straightfo,watdness, with judicial up­
rightness. 

Though as members of the human race 
we may fall short of integrity at ti mes, a 
judge in his or her work on the bench 
cannot. A judge must always be con­
sumed by a passion for justice which pro­
pels judgment toward the just conclu· 
sion. It was Judge Vance's strong opinion 
that when the judge dons the black robe, 
the judge puts aside personal ambition 
and aspires only to justice. 

This quality in a judge, I submit to you, 
is essential to the preservation of our 
society. looking back over my 35 years 
on the federal bench, and the changes 
that have been wrought in our society 
through the courts during that time, I 
have come to the firm conclusion that the 
American people believe, fundamentally 
and absolutely, in the rule of law. They 
may disagree with the law; they may seek 
to change the law through the political 
processes-thei r right to do so is ab­
solute. But we as Americans revere the 
concept of justice and the rule of law. 
Once we understand what the law is and 
know that the law is just, we obey it This 
fact underlies the stability of our polity; 
without justice we cross through the gate 
that stands between order and anarchy. 

As I stated at the outset, it is the role 
of the judiciacy to guard that gate by say. 
ing what the law is. I( the rule of law is 
to emanate justice, then the judge must 
have integrity. Rohen Smith Vance per­
sonified such integrity. 
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In conclusion, as we dedicate this 
beautiful old building-a building listed 
on our National Historic Registcy-as we 
name it the "Robert S. Vance Federal 
Building'~ let us pause, each of us, to 
contemplate the life of this great jurist, 
statesman, and friend. Let us remember 
that with his life and energy he strove to 
contribute to his community and his 
country. He was a man of reason, a man 
of courage, and a man of integrity. 
Through his contribution, this world was 
made a better place; through his exam­
ple, he continues to lead us. As you who 
work in this bui I ding labor, as you who 
pass it by on this city's sidewalks and 
streets glance up at it, remember the man 

who has given his name to Lliis building 
and his life in service 10 his country- let 
him stand before us as an example to 
which we might all aspire in our work 
and in our lives. May we not ever forget 
Robert Vance. • 
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Remarks by Alabama Supreme Court 
Justice Hugh Maddox 

October 23, 1990, 
Admissions Ceremony, Montgomery, Alabama 

(The following remarks. edited for space, 
were addressed 10 one of lhe /al'fl(!n 
groups of admiuees ever sworn in in a 
single sitti ng In Alabama.) 

". , • You have taken a most solemn 
oath today. It is shon, but i1 is powerful. 
It is so powerful, in fuct, that vinually all 
or the Rules of Professional Conduct 
could be summed up in that shon, sim­
ple oath which you lust took. It is the 
same oath which each of us took. II is 
the same oath other lawyers before you 
took. What does ft mean? 

"It begins: 'I will demean myself as an 
anomey, according 10 the best of my 
learning and ability: Demeanor means 
behavior toward others. It means appear­
ance and it means conduct. In shon, it 
means 10 be civil In all )1)Urdealings. Be­
ing an attorney means something. Ill· 
torneys are supposed to act like they are 
anorneys-a t all times- to the very best 
of their learning and ability. 

"Civility in the practice of law is most 
imponanL A great 19th Century English 
barrister, Odgers, writing at 1he end of 
1ha1 century about the English judicial 
system, said that formerly English Judges 
browbeat the prisoners, jeered at their ef­
lons 10 defend themselves, censured 
juries who honestly did their duty, and 
1ha1 formerly, 100, counsel bullied the 
witnesses and peNened what they said. 

"He then noted that the auinude and 
1empero( the Judges toward parties, wit· 
nesses, and prisoners co mplete ly 
changed, and that the Bar began 10 be­
hilYI! like lawyers were supposed 10 
behave. 
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"Writing about the resu l!S of this 
changed behavior on the part of the 
judges and lllWyers, Odgers penned: 'The 
moral lone or the Bar Is wholly differ­
ent . .. they no longer seek to obtain a 
temporary vi<;tory by unfair means; they 
remember that it is their duty to assist the 
Coun in eliciting the truth: 

"In the second part or the oath you 
promised that, Wi th all good fidelity, as 

Maddox 

well 10 1he court as to the client, that I 
will use no falsehood or delay any per­
son's cause ror lucre or malice: In that 
portion of the oath you have promised 
to be faithrut to the couns and 10 your 
clients, that you will be honllst, and that 
neither money nor the desire to get even 
will get between you and the goal of~ 
ing that justice is done. Justice will al­
ways hil\1? priority. Thal Is a solemn 
undenaking. 

"This past summer. I was privileged to 
auend an annual meeting of the Ameri­
can Inns of Coun in Washington, D.C. 
Gathered there for that meeting were 
judges and lawyers from throughout the 
United States and former Chier Justice 
Warren Burger and present Chief Justice 
William Rehnquist, and Se\'eral or the 
Justices ,vere there. The subject or the 
conrerence was: Law: Business or Profes­
sion? One of the speakers on that occa­
sion was a high-ranking English jurist, 
The Right Honorable Lord corr of 
Chieveley. 

"Speaking of the value or the rule or 
law, he said: 'Freedom in the world de­
pends upon che dispensing of practical 
justice and the belief in the rule or law: 

"Today, you ha\1? solemnly promised 
that you will act like a lawyer. look like 
a lawyer and be Hke a laW)'er. 

"If you keep that oath, your future wlll 
be secure. and someday some writer, like 
Odgers, will say of you that the moral 
tone of the Alabama Bar is different­
they do not seek to obtain a temporary 
victory by unfair means; Chey are honest 
in their dealings with the court and fel­
low lawyers, and they remembered the 
oath they took when they became a 
lawyec 

"Or maybe some writer like Harper 
lee will write about you as she did In the 
counroom scene In To KIii a Mackins · 
bird, as Anicus Finch was leaving che 
counroom a(cer hearing the jury return 
a verdict of guilty againn his cllen1, Tom 
Robinson, 'Miss Jean Louise, stand up. 
Your lather's passin7' • 
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Attorneys Admitted to Bar, Fall 1990 
Cabell Montgomery Adams . ... . . Birmingham , Alabama Michael Stephen Dampier .... . .... . Hoover, Alabama 
Russell Wayne Adams ....... . .. Birmingham, Alabama Lajuana Sharonne Davis . . . . .. .. Montgomery, Alabama 
Wayne Kimbrel Alexander, Jr . ...... . Oecawr, Alabama Timothy Donald Davis .... . . ... Birmingham , Ala bama 
laura Cockrell Alfano ...... . ... Birmingham, Alabama Jennifer Perrine Dent ... . . . . . .. .. . Anniston, Alabama 
James Cathey Alison ........ . .... Huntsville, Alabama Matthew John Dougherty .... ... . .. Bessemer, Alabama 
Michael Bradley Almond .. . .. ... . . . Decatur, Alabama Kevin Martin Doyle .. .. .. ... • . . Birmingham, Alabama 
Robert Mitchell Alton, Ill .. ... .. Montgomery, Alabama David Jeffrey Duke .. .. ..... . .. Birmingham , Alabama 
Mary Riseling Amos . ... . . .. . . . Birmingham, Alabama Garter Hurd Dukes . ..... . .. . .. Birmingham, Alabama 
Rebecca Jean Anthony .......... Birmingham , Alabama Darlene Upton Eason .... . ....... Haleyvi ll e, Alabama 
Naomi Hilton Archer . ... . .. . ... Birmingham , Alabama Emily Cuby Eberhardt ... . . • ..•. Birmingham, Alabama 
li ly Margaret Arnold . ...• . ... . .... . Mobile , Alabama Wayne Alan Ehlers ........ . ..... ... Ozark, Alabama 
Daniel Hall Autrey ... ... . , . . . ... Greenville, Alabama Martha Warner Elbert ...... , ..... Huntsville, Alabama 
Drew Penick Baker .. . .. . .... . . Birmingham , Alabama Michael Dwayne Ermert . .. .. . ..... . Hoover, Alabama 
John Herbert Baker, 111 •.•••.•••• Thomasville, Georgia Elizabeth Anne Evans .. . .. , . . .. Birmingham, Alabama 
Paula Janine Baker .......... .. . . .. Pelham, Alabama Jeb Stuart Fannin ....... .•• ...... Talladega, Alabama 
Christopher Allen Barker .......... . . Mobile , Alabama Aziz David Fawal .. .. . . ....... Birmingham, Alabama 
Mack DeWayne Beesley . . ...... Monroev/1/e, Alabama Pattie Perry Finney ............ Bitmingham , Alabama 
Lewis Ermon Bell, Jr .... . .... . ... Huntsville , Alabama Robert Bartlett Folsom, Jr .......... . Anni s1on, Alabama 
Edward Franklin Berry . ... ........ Columbu s, Georgia Scott Wells Ford ... . ......... . Birmingham, Alabama 
Stephen Thorn Blackburn .. . •.. . Birmingham, Alabama Arnita Brown Foster .......... . . Birmingham, Alabama 
Edward Eugene Blair . ..... .. ..... Cleveland , Alabama Victoria Jeanne Franklin . . .... .. Birmingham, Alabama 
Emily Sides Bonds .. ... .. . . . ... Birmingham, Alabama Terri Lynn Fritz . ........ . .... . Birmingham, Alabama 
Tadeusz Augusta Borowski, Jr .. ... ... Pensacola, Florida Wesley Milton Frye ....... •. .. . -.. Trussville, Alabam a 
Laura Way Brewer .... . ... . .. .. Birmingham, Alabama Ben Andrew Fuller ............ .. . Prattville, Alabama 
William Haynes Brooks . . . , . . .. Montgomery, Alabama Darla Tolomei Furman .... . .. .. . . Huntsville , Alabama 
Millon Brown, Jr . ... . .. . ..... . .. Tuscaloosa, Alabama John Kennedy Gallagher .... .. . . Birmingham, Alabama 
Sarah Fain Browne ... . .. •. .... Birmingham , Alabama Forrest Page Gamble . .. .. . .. . . . Birmingham, Alabama 
Steve Ray Burford ... .. ... .. ... Birmingham, Alabama Perryn Godbee Ga.zaway ... . .•. Montgomery, Alabama 
Tonya Frazier Burleson .. . . .. . .. Birmingham, Alabama Steven John Giardini . ...... ...... Huntsville , Alabama 
Raymond Douglas Burns, Jr. . . . ... . Bessemer, Alabama Jeffrey Paul Gilliam ... .. . . .. . . . Birmingham, Alabama 
Jennifer Manasco Busby ...... .. . Homewood , Alabama James Robert Gillis . .. .. ....... Birmingham, Alabama 
Charles Glen Bush . . ....... ..... . Jackson, Mi ssissippi Christopher Brandon Glass . ..... Birmingham , Alabama 
Russell Keith Bush .. .. .. . .. . . .. .. . Opelika, Alabama Mary Warner Godofsky ..... .. .. Birmingham, Alabama 
Elizabeth Anne Callen .......... Fort Deposit, Alabama Delane Sizemore Goggans .. . ... Montgomery , Alabama 
Sandra Jones Campbell .. ..• . ..... Talladega, Alabama James Glenn Coggans .... . . . ... Montgomery, Alabama 
Frank Mark Caprio ..... . . ....... Huntsville , Alabama Allen Eugene Graham .. . ...... New Orleans, Louisiana 
Terry Lee Carlisle . . ........ . ...... Tarrant, Alabama Kevin Darrell Graham ..... ... . .... . Mobile, Alabama 
Henry Lomax Cassady, Jr .. . . .. . ... . . Mobile , Alabama Stanley Fitzgerald Gray . .. . •. . .. Montgomery, Alabama 
Frank Merriman Cauthen, Jr . . . ... Birmingham , Alabama Troy Lee Grayson . .. . ........ .. .. Alabaster, Alabama 
WIiiiam Russell Chambers, Jr .. . . . Birmingham , Alabama Susan Lee Gunnells ....... .... Montgomery, Alabama 
Karen Palmer Chambless ....... Montgomery, Alabama James Alexander Hagger1y, Jr . . ... Birmingham, Alabama 
Jasper Knigh1 Champion, Ill ........ Florence, Alabama Howard Evan Halsey .. .... . .. .. Birmingham, Alabama 
Donald Lee Christian, Jr. . . . . ..... Huntsville, Alabama Benny Charles Hand, Jr .. ... . .. . . ... Opelika, Alabama 
Bette Lilla Cousins .............. Wetumpka, Alabama Carla Miller Handy . ........ .. .. Tuscaloosa, Alabama 
David Morrison Cowan .. . .• .... Birmingham, Alabama Robert Kevin Hanson ..... . .. .. .. Albertville , Alabama 
Ginamarie Bozkurt Cox .. . .. . ... Birmingham, Alabama Betsy Martin Harrison ...•...... Birmingham, Alabama 
William Stanley Cox, Ill . .. . . ... Birmingham , Alabama Crystal Kay Hartley ... ... ...... . .. . .. Brent, Alabama 
Elizabeth Ellen Craft .... .. . . . .. Birmingham , Alabama Ellen Marie Hastings . ... ....... Montgomery, Alabama 
Willie Derrick Crawford .......... . . Auburn, Alabama Jon Brennan Hayden .. .. ... .. .. .. . Clanton, Alabama 
Peter Montgomery Crofton . . ... . Montgomery , Alabama Debra Ann Hendry . .. .... , .. .. .. . . Phoenix, Arizona 
Jane Emily Crosswhite . . .. . ..... Birmingham , Alabama Robert Daniel Henry .... . ...... Birmingham, Alabama 
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Kcnric Wood I lcrrcn . .......... Birmingham, Alobama 
Charles Hor1on Hillman . . , . . .. . Mob/le, Alabama 
Jack Buster Hinton, Jr. . . • . . . Montgomery, Al.lbama 
Virgonia Frances Holliday Birmingham, Alabama 
John Robert Holliman . . . . • Bessemer, Alabama 
Peggy Christine Hooker. Birmingham, Alabama 
William Lee Horn . .. ..... . . .. .. Haleyv//le, Alabama 
Monte Arnold lio rto,1 . . . . Birmingham, Alabama 
Woodrow Eugene Howard, Ill ... Mobile, Alabama 
Glenda Faye Hudson. . . . . .Jasper, Al.ibama 
Christopher Joseph Hughes . .. Auburn, 11/aooma 
Will/am Byron Hurley Summerville, Georgia 
Michael Frederick Hygh ...•.... Birmingham, Alabama 
Douglas Wayne Ingram •• . .•.... Birmingham, Alabama 
Brian Carre, lsphording . . . . . Homewood, Alabama 
Sarah Bruce Jacksoo . . . . Birmingham, Alabama 
Christopher Hoyl Jones . . Tuscaloosa, Alabama 
Melissa Montgomery Jones Birmingham, Alabama 
Rhon Eugene Jones .... Montgomery, Alabama 
Richard Leslie Jones. ... . . . , Birmingham. Alabama 
Richard Jordan, Jr .. . ... .. ... Wt>SI Palm Beach, Florida 
Shelley Davis Jordan . . . • • Birmingham, Alabama 
Richard Kelly Keith . . Montgomery. Alabama 
Walter Allen Kelley ............. Huntsville, Alab.Jma 
Sarah Anne Killlngsworrh • . • , Tuscaloosa, Alabama 
Ju Ila Carol Kimbrough . . . . • . . . Helena, Alabama 
Mark Edward King. • . . . . . . Tuscaloo~. Alabama 
William Rufus King Montgomery, Alabama 
Nancy Ann Kirchberger . • • Birmingham, Alabama 
Manhew Taylor Knight . . • • B,rmingham, Alabama 
Terry Joe Knight. . . . . . . , • . . . Birmingham, Alabama 
Paul Ranson Knighten. . . . . . . . . Monrgomery, Alab,1ma 
Donna Lynn Knous . Montgomery, Alabama 
George Edwards Knox, Jr. . . . . . . Huntsville, Alabama 
Hugh Gale lacy . Huntsville, Alabama 
Elizabeth Anne land . . . . • • Tuscaloosa, Alabama 
Jerry Dale Lawrence, Jr. . . . . . . ..•. Fayeue, Alabama 
Earl Howi!ld Law~on, Jr. . .. . ••....... /asper, Alabama 
Cynthia Juanita Lee • • Dec.itur, ,llabama 
Kimberly Rhea Lentz . . . • Decatur, Alabama 
James Morris Lewis . • • Birmingham, Alabama 
Nelda Alexis lewis . . . . . • . Brewton, Alabama 
James Flint Liddon, Ill . . . . . . . .... . Mobile, A"1bama 
Albert Dobbins Lipscomb, Jr. . .... Bessemer, A/olbama 
Cour1ney Anne Loftin . . . . . . . . Monrgomery. Al.ibama 
David Wayne Long . . . . . Birmingham, Al,1bama 
Nina laflcur Lucken . . . . Birmingham, Alabama 
Timothy Randall Lyons . . Montgomery, Alabama 
Pamela Lorraine Mable . . . Montgomery. Alabama 
John Mark Maddox .. ... .. , . . .... Dothan, AIRbama 
Susan Marie Margolies . . , , ..• Hoover, Alab.ima 
Ann Dunagan Marshall • . . . • Btrmingham, Alabama 
Evans Harwell Marshall .•.•..•. Montgomery, Alabama 
Steven Troy Marshall . . . Birmingham, Alabama 
Ruth Ann Manin • . Huntsville, Alabama 
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Steve Eusene Martin ...... ..... Birmingham, Alabama 
Warren Carroll Mauhews , •. .. .. Birmingham, Alabam.1 
Roben Sidney McAnnally . Mobile. Alabama 
Thomas Granville McCroskey . . • Mobile, Alabam,1 
wune Talmage McGriff . . .. Birmingham, Alabam,1 
Jeffery Wayne McKinney . . . . . . Huntwille. Alabama 
John David McKinnis .• , . , .. .... Kingsport, Tennes$eC 
S1even Todd McMe<:kln ...• . .. Birm,ngham, Alabama 
Rooker Asher Mears .•. .. . Birmingham. Alabama 
Melanie Ferris Merkle • . . . . Birmingham. Alabama 
Pamela Jane Michigan Lynchburg. Virginia 
Bfian Wesley Moore. . . Montgomery, Alabama 
William Kyle Morris . .. .. .... .. Montgomery, Alabam,1 
Mlchac:I Douglas Mulvaney ..... . Birmlngl!am, Alabama 
Mercedes Murrell ...•. . Birmingham, Alabama 
Elizabeth Braden Nash Oneonta, ,\labama 
Philip ude Newman ... Birmingham, Alabama 
Richard Russell Newton . . . . . . • Slocomb. Alabama 
Michael Carlton Niemeyer. . . . . • .. Momrose, Alabanw 
Michael Patrick O'Connor ..• .. Monrgomery, Alabama 
Jonathan Edward Ozmint . . Burling1on, North CarolinJ 
Julie Ann Palmer . . . . .... Birmingham, Alabama 
Jeffrey Wade Parmer . . . . . . Montevallo. Alabama 
James Cecil Paschall •..... .. Birmrngham, Alabama 
Jeffrey Earl Panerson •. , •....... . .. , • laneu, Alabama 
Rebecca Emily Patty . . . . ....••. , Warrior, Alabam,1 
Willian, Franklin Pany . . . . . . . . Huntsville, Alabam.i 
Linda Jo Peacock .•.... Birmingham, Alabama 
John M . Peek . • . . Oozier. AlabJma 
James Carey Pennington . . • . . . Birmingham, Alabama 
Clif1on Benedict Perry , , . . . . . . . . . . Auburn, Alabama 
James f>rice Pewin . ..... .. . .. .. Birmingham, Alab,ima 
Wendy Atkins Pierce . . . . . . . . . Fairhope, Alabama 
Charles Pillineri . . . . • . . . . . Gainesville, Florida 
Hany Searing Pond, IV •........••.. Mobile, Alabama 
Jon Cole Ponis . . . . . . . . • Monigomery, Alabama 
Pa1rlcia Jones Pritchell , •. , Holt, Alabama 
Royce Allen Ray, Ill,,, . . . . . . . . . . . . Mob/le, Alabamd 
William Herbert Reece . . Mobile, Alabama 
Earl Joseph Reuther . • • . Mount,1in Brook.. Alabama 
Beverly loan Rickels ..•.. Birnungham, 11/abama 
Kenneth Joseph Riemer Montrose, Alabama 
Anthony Mark Riner . . . . . .•...... . KIiien, Alabam,1 
Donald Ned Rizzardi . , •. . .. . ... , /-luntsv;//e, Alabama 
Arlene Vandiver Robbin~ . . . . . . . Sheffield, Alabama 
Jack lee Roberts, Jr. G.iclsden, Alabama 
Scon Michael Robens • • . • . . • Florence, Alabama 
Eli1~beth Ann Roland . . • Brrm/ngham, Alabama 
Roger Shayne Roland ..• Tuscaloosa. Alabama 
Chrls1opher Todd Roper . • .... Siler City, North Carolina 
Dale Yvonne Rouse ...... Columbiana, Alab,1ma 
David Alan Ryan • • • ..... Brrmrngham. 11/abama 
Jeffrey Wood Salyer •. Pelham, Alabama 
Paul Christian Sasser, Jr. . •. ... Montgomery, Alab;ima 
Jane Ellen Schaefer . . . Birmingham, Alabama 
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Sandra Rogers Segal .. .. ...•... Montgom ery, Alabama Ahrian Davis Tyler. ... . ....•... Birmingham , Alabama 
John Banks Sewell, Ill .. .. . .... .. Belle Mina , Al abama Carl Ethridge Underwood, Ill .. . .. . . Anni ston, Alabama 
Roland Cooper Shauuck . . .... ... Tuscaloosa, Alabama James Frank Vickrey, Jr . ... ... . . Monrgomery, Alabama 
John Mark Shaw .. . . .. . .. . . .. ... Sylacauga, Alabama Chad Stewan Wachter .. . ..... . Montgomery , Alabama 
Susan Lorraine Sheffield . . .. . . . .. .. . M obil e, Alabama Glenn Gerald Waddell . . . . ..... Birmingham , Alabama 
Franklin Louis Shuford, Jr .. . . ... . . .. . Mobil e, Alabama Martha Ann Wagner . .. . . .. .. . . . . Huntsvill e, Alabama 
Susan Joyce Silvernail . . .. . ..... Birmingham, Al abama Junhong Wang . .. ... .. .. .. .. ... Huntsvill e, Alabama 
Naneue Sims . . . . .. .. ... . . . . .. Birmingham , Alabama James Banon Warren .. ...... . ... Huntsville, Alabama 
Graham Lansford Sisson, Jr . . . ... . Birmingham , Alabama John Edward Warren, Ill . ..•. . .. Birmingham , Alabama 
Clifton Eddie Salten . .. .. . . .... . . Tuscaloosa, Alabama Gary Lee Weaver . . . . .. . . . .. . .. Birmingham, Alabama 
Christopher Dalton S. Smith ..•.. Birmingham , Alabama John Fuller Weston, Jr . . . ........... Mobile, Alabama 
Felton Wimberly Smith .. . .. . . . . Birmingham , Al abama Stephen Errol Whitehead . .. . .... Birmingham , Alabama 
Gregg Lee Smith .. .. .. .. . . . . . . Birmingham , Alabama Davis Butterfield Whittelsey .... . . ... Opelika, Alabama 
John Elton Smith, Jr. . .. . .. .. . .. .. Tallahassee, Florida Mary Ponder Wilson ... . .. . .. . . Birmingham , Alabama 
Rozalind Terese Smith .. . .... . .. .. . Fairfield, Alabama Miriam Denise Witherspoon . . .. .. .. Fairfield, Alabama 
William Gregory Smith .. .... ... Birmingh am, Al abama John Michael Wood .. ...... . .. Birmingham , Alabama 
Elwyn Berton Spence . . . . •. .. .• . Birmingham , Alabama Sarah Elizabeth Yates ... .. . . . . .. Birmingham , Alabam a 
Carey Wayne Spencer, Jr. . .. . .. . Birmingham, Alabama James Arthur Yealy . .. .. . . .. . .. Birmingham , Alabama 
Victor Ray Spencer ... ...... .. ... Bessemer, Alabama 
Stewart Gregory Springer . .. . .... Birmingham. Alabama 
Frederick Hanso,1 Stevens .. .. . .. .. Evergreen. Alabama 
William Benton Stewan . . .... ... Birmingham, Alabama 
Eileen McDowell Stockham . ..... . .. . Mobil e, Alab ama 
Margaret Annette Stone ... . .. ..... .. Mobile , Alabama 
Stephen Andrew Strickland . .. . .. Birmingham , Alabama 

December 1990 Admittees 
Harmahinder Singh Bagga . . .. .. . Birmingham, Alabama 
Philippa McClellan Bainbridge . New York City, New York 
William Leon Brantley . .. . . .. ... Bay Mineue , Alabama 
Rickey Darryl Byrd .. . .. . .. . ... Birmingham, Alabama 
Mark Bruce Flake . . . . .. . . . • . . . .. Huntsville , Alabama 
Theodore Aleck Gulas . .. . .. . ...... Fairfi eld, Alabama 

Charles David Stubbs .. . . .. . ... . .. Anniston , Alabama Lamar Travis Hawkins . . . . .. . ... Birmingham , Alabama 
Samuel Leon Sullivan, Jr. . . . ... . . . .. . /asper, Alabama 
James Anhur Taylor, Jr. . .. . . .. . . Birmingham, Alabama 
Evelyn Yvette Teague .. . .... . .• Birmingham , Alabama 
Paul Peter Telehany .. . .. . . . .. . Montgom ery, Alabama 
Robert Burns Templin, Jr . . .. . . ... Demopolis, Alabama 
William Woodham Thomley . . . . . Birmingham , Alabama 
Jonathan Lee Tindle .. . . . . ... . .. . . Bessemer, Alabama 
Theresa Anne Tkacik . . . .... . ... Birmingham , Alabama 
Mark Allen Treadwell, Ill . . .. .. .. Birmingh am, Al abama 
John Alan Truitt ... . . . . ... ... . . Birmingham, Al abama 

William Chipman Honey .. . . .. . Montgomery, Alabama 
Charles Gary Morrow, Jr .. ... . . .. . .. Union , Mi ssissippi 
Lisa Ann Narrel I . . ..... . . .. . . Cha«anooga, Tennessee 
Glenn Allan Parker . . ... . .. . .. . Monrgomef'y, Alabama 
Bruce Andrew Pickens, Jr .. . .. New York City, New York 
Thomas Eric Ponder . ... .. . . . .. Monrgomery , Alabama 
Robert Ernest Rigrish .... .......... .. Atlanta, Georgia 
Michael Morris Shipper ... . .. . .. Birmingham, Alabama 
William Hylton Starnes . .. . ....... Hunrsvill e, Alabama 
Ronald Chester Sykstus .. .. .. ... .. ..... El P,1so, Texas 
Marvin Wayne Wiggins . . . ...... Greensboro, Alabama 

Ellen Thompson Turner . . ..•.. ... . .. Mobile , Alabama Sidney Harper Wright, Ill ......... .. Dothan , Al abama 

Fall 1990 Bar Exam Statistics of Interest 
Number sitting for exam . . .. . ... . . . .. . ... .. . . .. . ..••....•... . .•• . .... . .. . . . , . . . 3 70 

Number cenified to Alabama Supreme Court . . .. . . .. ..••.... . ... . . . . .... .. . . . . . • . . . 260 

Cenification rate . . . ... . . ... ... . . . ....... . . .. ... . •• . ... •••....• .. ...•.. . .. . .... 70% 

Certification percentages: 

University of Alabama . .. .. .. . . . . . . .. . . .. . . .. . . .... . . . .. . .. . • ...... .. . . .. . ... 80% 

Cumberland ....... . . ... ...... . ..... . ... . . .. .. . . . .. .... .. . • . .... . .. .. .. , ... 80% 

Alabama nonaccredired law schools .. . . . . . . ..... .. . . . .. . . ... .. . .. .. .. . . . ... . .• . 42% 
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Lawyers in the Family 

Paula /. Baker n 990), Beverly P. Baker (1985) , James K. Baker /1948/ and 
Hon. Oscar W. Adams, Jr. (1947} (admitree, mother, father, uncle) 

John R. Holliman (1990) and James A. Holliman (1969) (admi(tee and 
father) 

The Alabama Lawyer 

Sandra Rogers Segal (1990) and Andrew John Segal 
(1989) (admittee and husband) 
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Robert Kevin H,,nson (1990} and Robert W. Hanson (1970} (admlltee 
and fa1her} 

James C Pennington /1990) and Timo1hy H. Nunnally 
(1986} (admiltee and bro1her) 

Brad Almond (1990} and Cynthia Lee Almond (1990) (co­
admluees} 

William t.ee Horn (1990) and Judge Car/ion W. Mayhall, fr. (1963} 
(odmltlee and unde} 
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Margaret A. Stone (1990) and Gordon R. Batson (1981) (ndmitice and 
cousin) 

Robert M. Alron, Ill (1990) and Robert M. Alton, Jr. (19S2) 
(admluee and father) 

Jane Emlly Crosswhire (1990) and Mark Crosswhite (1987) /admiuee 
and husband) 

The Alabama Lawyer 

Kevin 0. Graham (1990) ,1ncl Duane A. Graham /1984) (acl­
miuee and brother) 
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Darlene Upton Eason (1990) and 0. Russell Eason (1984) (admittee 
and husband) 

Christopher Dalton Scott Smith (1990} Jnd Ollie 0. Smith 
/1947} (admittee and father} 

Steve Whitehead (1990) and l.ang Floyd (1984) /admicwe 
and brother-in-law/ 

Emily Sides Bonds (19901 and J.M. Sides (19561 C,,dmluee and father} 
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Albert D. Lipscomb, Jr. /1990) and Albert D. Lipscomb (1961) (admi i­
tee and father) 

I 

-... ,.,.. ... 
/ -

Karen Chambless (1990} and Mark Chambless (1983) (ad­
miuee and husband) 
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Rid)ard Leslie Jones /1990) and Hon. Richard lester Jones 
/1949) (.idmlttee and father) 

Davis Buuerfield Whiue/sey (1990) and C.S. Whittelsey (1955) (ad­
miLtee and Father) 
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Roland Cooper Shattuck 11990), Kenneth Cooper / 19401 and C<'Of8e H. 
8. M~rhciws (1967/ (admitU!C, uncle and t;reat-,,ncleJ 

Cress L. Smith (1990) and w.itter Henley /1952) (admittee 
and stepfather) 

Jon Brennan Hayden (1990) and Walter Charles Hayden, Ill (1987) 
/admiuec and brother) 
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Sandra Jones Campbell /1990) and Harvt,y 8. Campbell, 
Jr. (1977) (admitlet> and husband) 
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/eb Swan Fanmn (1990) ,,nd Hank Fannin (1965) (admi11ee and fdther) 

Steven T. McMcckln /1990) and Claude M. Burns, Jr. (1968/ 
(admittce ,ind 1111c/e) 

The Alabama Lawyer 

Mary Ponder Wilson (1990) and Joseph Wheeler Wilson, 
II (1965) (adm,uee and father) 

Wlrren Carroll Matthews (1990), WI/Imm 8. Matthews, Jr. (1982), 
William B. Matthews, Sr. (1956) and G. David lohnsron (1977) (admit­
tee, brother, farher and brother,in-lmv) 

/continued on pdg() .34/ 31 
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cle opportunities ________ _ 

31 thursday 
WORKERS' COMPENSATION IN 

ALABAMA 
Birmingham 
National Business ln,titute, Inc. 
Credits: 6.0 Cost: S 108 
(715) 035-8525 

31-february 2 
ANNUAL CONVENTION 
M.1rriou, New Orleans 
Southern Trial Lawyers Association 
Crediis: 16.0 Cost: $400 
(904) 224-9403 

1 friday 

REAL ESTATE FINANCE 
Tutwiler Hotel, Birmingham 
Cumberland Institute for Clf 
Credits: 6.0 Cost: S 140 
(205) 870-2865 

4-6 
BASICS OF GOVERNMENT CON· 

TRACTING 
l'lyau, Orlando 
Federal Publications, Inc, 
Credits: 5.5 Cost: S795 
(202) 337-7000 

8 friday 

ALCOHOL·RELATED OFFENSES 
Tutwiler Hotel, Birmingham 
Cumberland Institute for CLE 
Credits: 6.0 Cost: $125 
(205) 870-2865 

13-15 
BASIC ESTATE AND GIFT TAXATION 
Olympia Resort Hotel, Park Oty, Utah 
American law Institute-American Bar 

Association 
Credits: 18.8 Cost: S460 
(215) 243-1600 

14-15 
RECENT DEVELOPMENTS IN EN· 

VIRONMENTAL LAW 
Marrion, Marco Island, Florida 
Eastern Mineral law Foundation 
Credits: 8.3 
(304) 293-2470 

14 thursday 

LEGAL ISSUES OF PROBLEM COL· 
LECTIONS IN ALABAMA 

Birmingham 
National Business Institute, Inc. 
Credi is: 6.0 Cost: ~ 108 
17151 835-8525 

15 friday 
APPELLATE PRACTICE 
Birmingham 
Alabama Bar Institute ror CLE 
CredilS: 6.0 COsl! Sl2S 
(205) 348-6230 

INSURANCE LITIGATION 
Phoenix, Arizona 
A<socla1lon of Trial lawyc~ or 

America 
Credits: 53 
(202) 965-3500 

LOST PROFITS AS AN ELEMENT OF 
DAMAGES 

Harbert Center, Birmlni;ham 
Birmingham Bar Association 
Credits: 1.0 
(205) 251-8006 

CURRENT JUVENILE PROCEDURES 
Best 'Alestern, Bessemer 
Beso;emer Bar Association 
Credits: 1.5 
(205) 425-1606 

WORKERS' COMPENSATION 
Tutwiler Hotel, Birmingham 
Cumberland Institute for CLE 
Credlis: 6.0 Cost: $125 
(205) 870.2865 

PROBLEMS IN REPRESENTING THE 
CITIZEN ACCUSED 

Admiral Semmes, Mobile 
Mobile Bar Associa1ion 
Credits: 3.0 Cost: S30 
(205) 433-9790 

LEGAL ISSUES OF PROBLEM COL· 
LECTIONS IN ALABAMA 

Huntsville 
National Business lns1,tutc, Inc. 
Crodlts: 6.0 Cost: $108 
{715) 835-8525 

16 saturday 

BUSINESS TORTS ANO COMMER· 
CIAL LITIGATION 

Pheonix, Arizona 
Association of Trial l..lwyer, or 

America 
Credits: 53 
(202) 96S.3500 

20-21 
INSTITUTE ON OIL ANO GAS LAW 

ANO TAXATION 
VVestln Hotel, Dallas 
Southwestern legal Foundation 
Oedits: 19.8 Cost: SSOO 
(214) 690.2377 

20-22 
ADVANCED CHAPTER 11 

BANKRUPTCY SYMPOSIUM 
Registry Hotel, Scottsdale, Arizona 
Professional Education Systems. Inc. 
Credits: 13.3 Cost: SSSO 
(800) 647-8079 

21-22 
DAMAGES 
~n Inn, las \leg.)~ 
Defense Research Institute, Inc. 
Crcdlls: 13.2 Cost: S395 
(312) 944-0575 
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21 thursday 
LABOR AN D EMPLOYMENT LAW 
Mobile 
Nati onal Business Insti tute, Inc. 
Credits: 6.0 Cost: $108 
(715) 835-8525 

22 friday 

MO RTGAGE FORECLOSURES 
Birmingham 
Alabama Bar Insti tute (or CLE 
Cred its: 6.0 
(205) 348-6230 

BASICS OF A RICO CASE 
Harben Center, Birmingham 
Bi rmlngham Bar Association 
Credits: 3.0 
(205) 251-8006 

CON SUM ER CREDIT 
Birmingham 
Cumberland Institute for CLE 
Credits: 6.0 
(205) 870-2865 

LABOR AND EMPLOYMENT LAW 
Montgomery 
Nationa l Business Institute, Inc. 
Credits: 6.0 Cost: $108 
(715) 835-8525 

23-27 
INNOVATIVE TRIAL TACTICS 
Park City, Utah 
Association or Trial Lawyers of 

America 
Credits: 14.0 
(202) 965-3500 

28-march 2 
LENDER LIABI LITY 
Buena Vlsui Palace, Orlando 
American Law Institute-American Bar 

Association 
Credits: 15.3 
(215) 243-1600 
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1 friday . 

ADVANCED FAMILY LAW 
Birmingham 
Alabama Bar Institute for CLE 
Credits: 6.0 
(205) 348-6230 

INSURANCE LITIGATIO N 
Atlanta 
Association of Trial Lawyers of 

America 
Credits: 5.3 
(202) 965-3500 

2 saturday 

BUSINESS TORTS AND COMMER­
CIAL LITIGATION 

Atlanta 
Association of Trial Lawyers of 

Amer ica 
Credits: 5.3 
(202) 965-3500 

5 tuesday 

FO RECLOSURE & REPOSSESSION IN 
ALABAMA 

Mobile 
Nationa l Business Institute, Inc. 
Credils: 6.0 Cost: $108 
(715) 835-8525 

6 wednesday 

FORECLOSU RE & REPOSSESSION IN 
ALABAMA 

Mon tgomery 
National Business Institute, Inc. 
Credits: 6.0 Cost: $108 
(715) 835-8525 

8 friday 
BANKING LAW 
Birmingham 
Alabama Bar Insti tute for CLE 
Credits: 6.0 
(205) 348-6230 

13-15 
AD M IRALTY LAW INSTITUTE 
New O rleans 
Tulane Law School 
Credits: 12.8 
(504) 8&5-5900 

14 thursday 
ALABAMA PROBATE: BEYOND THE 

BASICS 
Mobile 
National Business Institute, Inc. 
Credits: 6.0 Cost: $108 
(715) 835-8525 

15-16 
BRIDGE THE GAP 
Birmingham 
Alaba ma Bar Institute for CLE 
Credits: 12.0 
(205) 348-6230 

15 friday 
JURO R O BSERVATIO N 
Harbert Center. Birming ham 
Birmingham Bar Association 
Credits: 1.0 
(205) 251-8006 

CURRENT DOM ESTIC RELATIO NS 
RULES & PROCEDU RES 

Best Western, Bessemer 
Bessemer Bar Associatio n 
Credits: 1.5 
(205) 425-1606 

ALABAMA PROBATE: BEYOND THE 
BASICS 

Mo ntgomery 
Nationa l Business Institute, Inc. 
Credits: 6.0 Cost $108 
(715) 835-8525 
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(continued from page 31) 

David W. Long (1990) and James f. Long (1979) (admluee and brother) 

William /-I. Brooks (1990), Ellen Brooks (1976/ and Richard 
S. Brooks (1947/ (admirtee, sisrer ,ind foihcr) 

Peter A. Mclnl$h ( 1983), N. OwlHht Mctni$h I 1949/ ,,ml Ruth Eliz.,bcth 
Mclnisll ( 1990/ (brother, father ,111d ll!imlttl'<'I 
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Matthew Taylor Knight (1990) and /ohn David Knight /1966) 
(admittee and uncle) 
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WI/flam Woodh.im Thomley /1990), Patsy Woodham Thomley (1980) 
.1nd Je,ry Jackson Thomley (1974/ /admirtce, mother and father/ 

{llzabcth Braden Nash (1990) ,ind Hugh A. Nash (1950) 
(admluee and father) 

Swnlcy Fitzgerald Cray (1990), Fred 0. Cray n954) and Fred D. Cray. 
Jr. (1988/ (admiuee, father and brother) 
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Modifying Child Custody Decisions 
Because of Indiscreet Sexual Behavior 

-Changing Times and an Elusive Standard 

I. Overview 
The times are not just changing. They 

have changed. With increasing frequen· 
cy, single persons are living together 
without the benefit of marriage. lnevil· 
ably, this number includes divorced par­
ents. See Wallerstein and Blakeslee, 
Second Chances: Men, Women and 
Children a Decade After Divorce, pp. 
227-228, (Ticknor & f ields, 1989). See 
also, Wadlington, "Sexual Relations After 
Separation or Divorce: The New Morality 
and the Old and New Divorce Laws;' 63 
Va.L.Rev. 249 (197n. "Indiscreet sexual 
behavior," as discussed In the case law, 
ranges from visits by companions on a 
limited basis to open cohabitation out­
side of marriage. Compare Roberson v. 
Roberson, 370 So.2d 1008 (Ala. Civ. App. 
1979) with W.,de v. Clark, 564 So.2d 982 
(Ala. Civ. App. 1990). This article wil I 
analyze the impact of such conduct in 
child custody modification cases.' 

II. Standards for ch ild custody 
modifications 

Ex Pane Mclendon, 455 So.2d 863 
(Ala. 1984), changed the landscape in all 
child custody modification cases. Before 

by Randall W. Nichols 

Mclendon, the moving party's burden 
was merely to show a change in circum­
stances which adversely affected the wel­
fare of the child. Lewis v. Doug/ass, 440 
So.2d 1073 (Ala.Civ.App. 1983). Mclen· 
don placed a higher burden upon those 
who would have the court change cus­
tody. A movant must now show that the 
change in custody will "materially pro­
mote the child's welfare:' Mclendon, 455 
So.2d at 865. The heart of Mclendon is 
the desire to prevent Indiscriminate and 
frequent changes in custody. The cour1 
explained its ruling in this way: 

[This] is a rule of repose, allowing the 
child, \Yhose \\'elfare i.s paramount, the 
valuable benefit of stability and the 
right to put d&vvn into lls environment 
those roots necessary for the child's 
healthy growth into adolescence and 
adulthood. The Doctrine requires that 
the party seeking modification prove 10 

the Court's satisfaction that material 
changes affecting the child's welfare 
since the mosc recent decree demon­
strate custody should be disturbed to 
promote the child's best interest The 
positive good brought about by the 
modification must more than offset the 
inherently disruptive effect caused by 
uprooting the child. Frequent disrup-

Randall W. Nichols is with che Mobile 
firm of Burns & Mackey. He is a graduate 
of Duke University and the University of 
Virginia School of I.aw. He is a member 
of r.he American Bar Association, Ala­
bama Stace Bar, American Trial Lawyers 
Association and the Mobile County Bar 
Association. He is chairperson-elect of 
the Family Law Section of the state bar 
and vice-chairperson of the Domestic 
Relations Committee of the Mobile 
County Bar Association. 
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lions are to be condemned. Mcll,nckm, 
455 So.2d al 86>-866, citing 1-\ood v, 
Wood, 433 So.2d 826, 828 (Ala.Civ. 
App. 1976). 

The court of civil appeals calls this bur­
den a "stringent standard'.' Benton v. Ben­
ton, 520 So.2d 534 (Ala.Civ.App. 1988).2 

111. The Rule applied - the rejection 
of a per se approach 

In cases involving alleged sexual mis­
conduct, Alabama's courts have long 
held that it will not deny a parent custody 
for every act of indiscretion or immoral­
ity. Gould v. Could, 55 Ala.App. 379,316 
So.2d 210 (1975). The oft-stated rule is as 
follows: 

!W]hile evidence of indiscreet conduct 
is a factor to consider in a custody 
modification action, custody will not 
be modified where the party seeking 
modification fails to establish a sub­
stantial detrimental effect on the wel­
fare of the child as a result of the 
indiscreet conduct Smith v. Smith, 464 
So.2d 97 (Ala.Civ.App. 1984), cflfng 
Roberson, supra; Accord, Benion, Su· 
pra; Jones v. Haraway, 537 So.2d 946 
(Ala.Civ.App. 1988); Durham v. Dur­
ham, 555 So.2d 1093 (Ala.Civ.App. 
1989). 

Alabama's courts have likewise re­
jected any per se approach in dealing 
with the sexual behavior of custodial par­
ents. Even prior to Mcl2ndon, courts cau­
tioned thal such behavior was "only a 
factor' in cuslody modification deci­
sions. And even under the "change of cir­
cumstances" s1andard before Mclendon, 
the movanr basing his or her claim upon 
indiscreet sexual behavior had lo show 
a "substantial detrimental effect:' Rober­
son, supra. It is now abundantly clear 
1ha1 evidence of sexual misconduct is not 
enough, standing alone, to prove sub­
stantial detrimental effect. Jones, 537 
So.2d al 947. 
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IV. "Substantial Detrimental 
Effecl"-t he elusive standard 

While the burden of proof is clearly 
upon a party seeking 10 modify custody, 
the evidence sufficient to meet that bur­
den remains, 10 great extent, a mystery. 
The author's research of Alabama deci­
sions did not reveal a single case in 
which a trial judge has been reversed for 
sustaining custody in the custodial parent 
where the controlling issue was alleged 
sexual misbehavior on the part of the 
custodial parent. On the contrary, how­
ever, many cases have been reversed in 
i nsrances where the I rial judge has 
changed custody based upon such al­
legations. In these cases, the appellate 
court has often found the indiscreet be­
havior to be an Insufficient ground for 
modification. While some trial courts 
have been affirmed in changing custody, 
the trend is certainly against changing 
custody because of the indiscreet be­
havior or a parent. Admittedly, a review 
of appellate decisions is a limited inquiry. 
Nevertheless, there are certainly signs 
that allegations of indiscreet sexual con­
duct have proved an ineffective device 1.0 

effect a change of custody. 

This trend is perhaps a reflection of 
changing social mores with regard to 
such behavior. Some have suggested that 
psychological and sociological findings 
suppOrt a strict standard in changing cus­
tody in these cases. See, e.g., Wexler, 
"Rethinking the Modification of Child 
Custody Decisions:· 94 Yale L.J. 757 
(1985). This Idea is surely upsetting 10 

some. Indeed, those rejecting the trend 
might p0int out that the statute empower· 
ing courts to make custody decisions in­
structs the court give regard to "the 
moral character and prudence of the par­
ents:' Section 30-3-1 Code of Alabama 
(1975). 

It is more likely, in the author's opin­
ion, that the apparent leniency toward 
such conduct is due to the increasing re­
luctance of courts to condone changes 
in custody, a reluctance exhibited in the 
adoption of the Mclendon standard dis­
cussed above. Regardless, the de-empha­
sis of indiscreet conduct as a factor 
supporting child custody modifications 
leaves the lawyer with linle guidance as 
to what evidence of such conduct would 
be sufficient to justify a change of 
custody. 

The Alabama Lawyer 

In the late 1970s and early 1980, the 
focus of the case law was upon whether 
1he children were present while the con­
duct occurred and whether they were 
aware or the conduct. While such aware­
ness was not necessary for the conduct 
to be considered a substantial detrimen­
ial effect, it was a factor to which the 
courts looked closely. 

For example, in Roberson, supra, the 
father presented evidence, albeit dis­
puted, that the mother had engaged in 
sexual escapades in her locked bedroom 
while 1he minor children were "crying 
and beating on the locked bedroom 
door:' Roberson, 370 So.2d at 1009. The 
trial court changed custody and the 
court of civil appeals reversed: 

... [Elven assuming th~ husband's evi­
dence 10 be un<lisputed, 1his testimony 
in essence shows a single Isolated act 
of Impropriety on the pan of the 
mother .... rnhere is no proof thal 11 
occurred in the children's presence or 
that ii had a direct bearing on their-~ 
/are. Robe,son, 370 So.2d at 1011. 

Similarly, the court of civil appeals re­
versed a change of custody in Patterson 
v. Patterson, 399 So.2d 846, 848 (Ala.Civ. 

App. 1980) based upon Its conclusion 
that "[T]here is no proof that such [indis­
creet] conduct had adversely affected the 
children:' 

Roberson and Patterson were followed 
by a triology of cases in which the court 
of civil appeals affirmed the trial court's 
custody change. The three cases con­
firmed, to some extent, the rocus upon 
the children's appreciation of the alleged 
misconduct. There was also a hint of 
other issues that courts might consider. 

In Small v. Small, 412 So.2d 283 
(Ala.Civ.App. 1982), the trial judge 
changed custody from the mother to the 
rather based, in part, upon testimony 
from the father's investigator that the 
mother had engaged in indiscreet con­
duct with a man not her husband. The 
case is distinguishable from Roberson 
and Patterson in that the father had pre­
viously filed a motion to change custody, 
which the mother had successfully de­
fended. In the prior modification action, 
the court warned the mother that it 
would consider a change of custody if 
she disobeyed the court's order prohibit· 
ing indiscreet behavior. Small, 412 
So.2d at 284, 

Offering Solid Trust Service Since 1901 
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Robert E. Ketly. ExCctJtive Vice President 
James G. Hawthorne. Jr., Senior Vice J>resident,Trusas 

I UNION BANK& TRUST COMPANY 
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The prcccdentlal value or Small is 
somewhat clouded because an indepen­
dent ground for alnrmance was pr-nt 
in the trial court's In camera interview 
with the minor child. Small suggests, 
however, that parties concerned about 
the sexual conduct of an ex-spouse 
should consider asking the court to in­
clude in the decree a clause similar to 
that entered by the trial court in Small. 
Interestingly, the language indicating that 
the court would reconsider custody 
upon a violation might be ve,y impor­
tant. See, e.g., McKim v. McKim, 447 
So.2d 562 (Ala.Clv.App. 1963); Cf. Mel­
ton v. Bounds, 553 So.2d 614 (Ala.Civ. 
App. 1989). 

The second case in the trilogy, Medlin 
v. Sims, 420 So.2d 2n (Ala.Civ.App. 
1982) exhibits another angle a party 
might take in olSking for a change in cus­
tody. The father requesting a change in 
custody in Medlin directed his efforts to 
proving the detnmemal effect of the con­
duct on the children. The evidence 
showed the coun that the mother was 
placing her social Interest above her con-

cerns for the children. The pr-ntation 
(in nddltion to evidence or cohabitation) 
included testimony that the mother 
would often leave the children on even­
ings and on "'1!ekends,. The Medlin coun 
cited Junkin v. Junkin, 332 So.2d 392 
(Ala.av.App. 1976), in which the court 
stated as foll<1WS: 

The evidence in this caS4! Is sufficien1 
for the Court to find that the mother 
pl,,ces her cn1enainrnent and social 
po,sults ahc,,d of her regard for the 
child. The question Is not the presence 
or absence of sexual activity In her 
social llfo; rather, the trial coun must 
determine whether the emphasis on 
social llfo. promiscuous or chaste, cle­
tracu from • ,table worthwhile home 
environment for the child. 

McK/m, supra, the last case in the 
triology, is perhaps the strongest state­
ment in favor oi a change in custody. The 
record in McKim was that a man had 
spent #many nights# in the mothef's 
home. The coun held that repeated sex­
ual misconduci was a basis for a chang.e 
o( custody from the mother to the De­
partment or Pensions and Securities. 

Don't Risk A Valuation 
Penalty. Introduce 

Your Clients to Business 
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The mother tried to rely upon Patter­
son, assenjng there WM no evidence that 
the children were present when she en­
gaged in the alleged conduct. The court 
deli~red a strong Sldtement that it has 
)1!1 to apply wuh fotce to any other case: 

\~ observe th.it In the absence oi any 
l!Y~ rh,11 the children were pre<en1 
on such occasions. It W35 only r"'1SOO­

able for the coult to conclude that they 
were there In their own home .... To 
cnnmue what was said In the Patter, 
son caS4! to mc~n that repeated Im­
moral conduct by a parent in the home 
of the children or whh rhelr knowledge, 
panlcul.irly lmpn!Ssionable teenage,s, 
may not be reason for remO\llng cus­
tody from such paren~ 1s 10 err. Neither 
would It be proper to condude from 
Patrerson that 54!Xu.ll misconduct must 
occur In lh<' physical presence of chi~ 
dren lot It ro be m.1tenal to their wel­
fare. Mcl(lm. ~40 So.2d at 563. 

While McKim ls a strong precedent for 
the proposition that indiscreet conduct 
need not occur in the p-nce of the 
children to cause a substantial detrimen­
tal effect, It Is at odds with later prece­
dent which has held that cohabitation 
with the knowledge or the children, even 
on a regular basis, Is not enough. See, 
e.g., Wade, wpm. Indeed, 1he court has 
sounded a re11ea1 from the S1rong holding 
or McKim. It will not presume detrimen­
tal effect from 1he child's knowledge of 
such conduct, but requires a sha.ving o( 

a sub<-tantial demmental effect upon the 
child. Sm,th, supra. 

The \'CXing problem in these cases is 
defining •substantial detrimental effect" 
Judge Kenneth Ingram, fonmerly of the 
court or civil appeals and now sitting on 
the Alabama Supreme Court. deserves 
credil for eloquently addressing this issue 
in /ones, supra. The majority ~rsed the 
trial court, which had placed restrictions 
upon a fothcr's visitation. The trial coun 
based Its llmltarlons upon the father's 
open cohabitation with his girlfriend. In 
his dissent, Judge Ingram discussed au­
thority from various jurisdictions which 
support th~ contention that restrictions 
oo visitation and changes of custody are 
proper if lndlscrt'et conduct Is shown. 
Judge Ingram's conclusion is pointed: 

(P(rotecrlon of u child's moral cleiel"f> 
menr should properly be a concern of 
our courts as p.trt or th<l luchcial S4!arch 
/or the belr ln1c1cst ol the child. I be­
lieve that couru c•n and should be in­
volved in provcnrlng the undermining 

J.inua,y 1991 



d a dl,ld's ll'<l)C'C1 for m.rriag~and 1hr 
family. Like,~ ma)Ority. I feel a p;11ttot's 
immoral or 1ndisetee1 conduct ,s a (,ic. 
tor 10 be evaluJtcd by trial judge; ,n the 
detenninalion of boll, custody and vls­
lt.ltion. I would hold, howeve,, that J 
Court should .us,gn considerable nt.'&ol· 
hve impaa 10 the conduct oh parent 
"ho engages in conttnuous or ~atl.'Cl 
immoral or lndisrneet sexual rel,lllon­
ships, such a< the cohabit.ltion out ol 
wedlock with o member of the oppo­
site sex presented In the Instant 01se. 
/ones, 537 So.2d at 951 !Ingram, J .. 
dissenting) . 

Judge Ingram's Ollerriding concern is 
lhat "substan1lal de1rimenral effect" not 
be equated wilh "tangible harm:• Jones, 
537 So.2d at 952 (Ingram, J., dissenting). 

The lauer point is well-taken. If, in­
deed, the job of courts is to protect the 
best interests or the child, then h would 
be questionable to use a standam which 
makes court action dependent upon 
proof of aaual harm to a child, Never­
theless, lhe author would note that assign.­
Ing "considerable negative imp.-.ct" to co­
habitation may be a mOlle down the pn> 
verbial "slippery slope" 10 a per se rule. 
This would keep the focus of these cases 
upon the moral nt,,ess of tl,e ex-spouse 
instead ol upon the Ollerall best interest~ 
or the child. 

In any even~ the appellate courts have 
not adopted the views of Judge Ingram 
and have continued to insist upon a 
showing of substantlal detriment, even in 
the face of admitted conduc~ Wade, su­
pra. Of particular note, however, Is Dur­
ham, supra, in which the court of cilril 
appeals issued a warning 10 1he mother 
(who had retained custody) that "these 
cases are never res fudicata and 1hat, If 
certain conduct occurs or reoccurs, cus­
tody may well be changed." Durham, 
555 So.2d al 1094. The decision, of 
course, provides no clue as to what •cer­
tain conducl" might Justify a reconsidera­
tion as to custody. 

V. Practi ce considerati ons 
How, then, Gin one show substantial 

delrimenral e«ea without showing t.,ngi­
ble harm to the child/ Certainly, those 
who seek to change custody as a result 
or indiscreet conducl must abandon any 
notion that simply showing the existence 
of such condua will ~/flee. The autho(s 
review of the pertinent cases reveal~ that 
the m011ing parties rely almost eo«;lusive­
ly on the mere fact that indiscreet sex-
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ual behavior is happening. perhaps 
believing that such is sufficient This may 
well result from the confusion ol moral 
precept> with legal ones. 

A shift or the locus from the behavior 
itsetr to the tangible consequences of the 
behavior lor the children (in the ,<ein of 
the Medlin case discussed abolle) would 
pl'Ollide the 1rial court with a better pred­
icate for Its actions. Unfortunately, prOY­
ing the eflect of the conduct upon the 
child may im'!Jlve raking ,cep~ that are e,.. 
penshie, bo1h financially and emo­
tionally. 

Expert testimony could be very valu­
able in establishing the impact (or lack 
thereon of the indiscreet conduct on the 
child. In Benton, supra, lo, example, the 
coun cites the testimony or a social 
\\'!Jrker. noting that "it was her opinion 
that as a professional in child welfare that 
the fae1 that the mother ~nd stepfather 
wel'e not married at that time was not 'out 
of the ordinary' and had no adverse ef­
lec1 upon the child." Benton, 520 So.2d 
al 535. 

Parents, l~rs and judges will also 
have to consider involving the children 
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themsel\1!5 in the custody proceedings. 
The understandable reluelance of parties 
and their attorneys to involve children in 
the proceedings, regretrably, may give 
way to the demands required in proving 
substantial detriment Friends of the fam­
ily, dergy, and school teachers, as well, 
could often provide an assessment as to 
detrimental effect. 

In closing, the author hopes that these 
1uggested steps In preparing ~ ca,e in­
volving indiscreet sexual conduct will 
no1 be deemed onerous. The proper 
resolubon of custody cases is desperate­
ly vital to the well-being of the children. 
The collect.ive go~I of the bench and bar 
must ti<? 10 provide the trial cour1 with 
,111 the information ii needs 10 justly 
decide these matters. 

FOOTNOTES 
I. Although 1hl, an,ckl 1, ildd.....d to child c~ lody 

n1od"lfic.ation cnscs, lhe an,llysis Is cquJlly :ippll­
t".able to v1sito11ioo Caioe'S. See Jones v. Hnr;Jw.1y, 
537 So.2d 946 1Al1.ClvApp. 1988). 

l. f<w an -11mt g~I docutsion al child a... 
ll>d;· moc1,ric.,oon h>Ut<. ..., Fttn.vnwcq" hie. 
f..mily I.aw 111 ,11,,i,.,- PtOCtXr and ProetNlure 
S.O.ons tlll-10.11 tMlch,o, 1986). • 
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Bank Customer Privacy in Alabama 

In any deposit or loan relationship be­
tween a bank and its customer, a signlfi­
canl amount of information is generated 
about the customer and kept in 1he 
bank's files. A bank's records and infor­
mation on a depositor will show the 
sources from ,vhom the depositor re­
ceives money, how much he or she re­
ceives, when It is received, and to whom 
and when the depositor pays money and 
In what amounts. loan files customarily 
contain financial statements showing 
assets and liabilities, credit histories, and, 
In many commercial loans, a host of data 
about the borrower's organization and 
operations. 

Not surprisingly, most bank customers, 
whether businesses or Individuals, reg.1rd 
such information as private and con­
fidential. They do not intend for their 
bank to disclose documents and informa­
tion to competitors, other banks and 
creditors, those in positions adverse to 
the customer, or, indeed, to a1¥)1le In the 
public at large. Generally, courts have 
acknowledged a customer's expectation 
of privacy and banks' quallned duty of 
confidentiality. R. Huhs, "To Disclose or 
Not to Disclose Cust0mer Records," I 08 
Banking LJ. 30 (1991). 

Although various federal statutes pro­
vide protection for bank customer 
records and Information, these protec-
1ions are limited in scope, and many 
states have also provided assurances of 
the privacy of such records by constitu­
tional or statutory prOllision. Unfo,. 
lunately, for banks and customers alike, 
there is no such broadly stated protec-
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tion in Alabama law, either constitutional 
or siatutory. Further complica1ing this 
issue is authority from some jurisdictions 
which requires disclosure of such infor­
mation by banks under certain situations. 
See id. a1 41-50. 

This anicle eJ<llmlnes 1he federal 
statutes that apply to !he privacy of bank 
customer records; revie\VS the Alabama 
authority which relates to the issue; pro­
vides some pointers 10 counsel for banks, 
bank customers, and those seeking Infor­
mation from banks; and, finally, proposes 
adoption of a statute which clarifies the 
law in this area. 

Appli cable federal statutes 
four federal statutes have some appli­

cability In this area: the Right to Finan­
cial Privacy Act o( 1978, 12 U.S.C. 
§§3401-3422; part or the Tax Reform Act 
of 1976, 26 U.S.C. §7609; the Fair Credit 
Reporting Act, 15 U.S.C. §§ 1681-16811; 
and the Electronic Funds Transfer Act, 15 
U.S.C. §§1693-1693r, and Its Implemen­
ting regulation, Federal Reserve Regula­
tion E, 12 C.F.R. Part 205. Each of these 
measures contains very specific provi­
sions which should be followed carefully 
and which are explained in general terms 
below. 

A. The Right to Financial Privncy 
Act-Th is statute prohibits a bank from 
releasing information or documents to a 
federal department or agency, unless 
specified procedures and requirements 
are followed, 12 U.S.C. §3405, including 
agency notice 10 the customer of the re­
quest, and certification by the depart­
ment or agency to the bank that it is In 
compliance with the Act. 12 U.S.C. 
§3403. Absenl compliance with these 
procedures and requirements, the bank 
should not release documents pursuant 
to a federal agency's request. The Act is 
limited to documents and Information re­
garding bank customers who are Indivi­
duals or small partnerships of less than 
six individuals, 12 U.S.C. §3401(4), and 
does no! apply to limhed information 
regarding suspected violations of law, in­
formation incidental to perfecting a 
security interest or collecting a debt (In­
cluding a claim in bankruptcy) or infor­
mation relevant to a government loan 
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guaranty or die like. 12 U.S.C. §3403. The 
Act is riddled wl1h 01her exceptions and 
limita1ions, 12 U.S.C. §3413, which 
should be closely revi~. 

8. Tax Refonn Act of 1976-The Right 
to F1nanclal Privacy Ac, does no1 re­
s1ric1 disclosure of records and info,. 
mation 10 the Internal Revenue Service. 
12 U.S.C. §3413(c). The Tax Reform Act 
of 1976 con1ains a proYision establishing 
requiremen1s and procedures for is­
suance of o summons 10 a 1hird party at 
1he insllgatlon of an 1n1ernal Revenue of­
ficer. 26 U.S.C. § 7609. Like 1he Right lo 
Flnancial Privacy /lci, this slalule has a 
requirement of agency notice 10 1he cus­
tomer of the requesl, and a number of 
exceplions and limitations. 11 is no1 
limi1ed 10 individuals or small partner­
ships, however. 26 U.S.C. §7701 (a)(JJ. 

C. Fair Credi! Reporting Acl-This 
sta1U1e generally prohiblis improper dis­
closure and use of Information main­
tained b-f a credit-reporting agency. 15 
U.S.C. §§1681b-1681o. Bank customer 
documems and lnforma1ion are generally 
excluded from the ACI because they con­
tain "lnformmion solely as to transactions 
or experiences between 1he consumer 
and 1he person making the report." 15 
U.S.C. § 1681a(d)(A). On the other hand, 
informallon which a bank obtains out· 
side of its own 1rnnsaC1ions or C>(­
perlences wi1h lhe consume~ particularly 
informadon from other lenders or from 
a aedi1-rcponing agency, does fall within 
the N::t's restrie1ions. Such information 
should be disclosed only under the cir­
cumsiances and the purposes oudined 
in the Ac1. 

D. The Electronic Funds Transfer Act 
and Regulation E-This sra1u1e and reg­
ula1lon presume thai some information 
concemi11g customer checking accounts 
will be disclosed 10 1hlrd par1ies in the 
ordinary course of business in a bank's 
handling of elec1ronic lunds transfers. 15 
U.S.C. §1693 (a){9); 12 C.F.R. §205.7(3)(9). 
The circumsiances under which such in­
formalion will be divulged must be dis­
closed to the cus1omer. Id.While neither 
the sra1ue nor the regulation defines uor­
dinary course ol buinesst Appendix A to 
the regula1ion provides lhe lollowing 
modal disclosure clause: 
(a) Account inlormation disclosure- We 
will disclose lnforma1ion to third parties 
abou1 your accounl or 1he transfers you 
make: 
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(1) Where ii is necessary for com­
pleting 1ransfers, or 
(2) In order to verify the C>(istence 
and condi1lon of your account for 
a third party, such as a credit 
bureau or merchant, or 
t3) In order to comply with g~m­
men1 agency or court orders, or 
(4) If you give us your written pet· 
mission. 

12 C.f.R. Part 205, App. A at §A(7). Use 
of such model forms protects the bank 
only from liability under the Electronic 
Funds Transfer Acl, 15 U.S.C. §1693 
m(d)(2), and does not necessarily ensure 
prolection from llabilily under other 
laws. 

The appli cable Alabama law 
Many of the legal dispu1es in this area 

occur outside of the federal statutes de­
scribed abow. Indeed, much of the law 
on bank customer privacy consists ol 
judicial decisions under stale common­
law theories holding banks liable for dis­
closing bank customer records and inlor­
matlon. See annot., 81 A.L.R. 41h 377 
(1990). These 1heorles Include breach of 
a contrae1ual duty of confidentiality, in­
vasion of privacy, defamation, breach of 
trusl, interference with business relations, 
common-law negligence, and the tort of 
ou1rage. Id. 

Some states, b-f cons1itu1ion or s1atu1e, 
specifically enumerate 1he circumstances 
under which such records or information 
can be disclosed wi1hou1 incurring 
liability. and when a bank will be held 
liable for disclosure. D. Nicewander, "Fl· 
nancial Record Privacy-What Are and 
Whal Should Be the Rights of the Cus­
tomer of a Depository Institution." 16 51. 
Mary's I.aw Jourml 601, 621-23 (1985). 

These constitu1ional and sratutory provi­
sions have the salutary effect of clarifying 
a bank's responsibilities and duties with 
respect 10 cus1omer infonnation. 

Unfortuna1.ely, Alabama has no single 
siatute which expressly deals with the 
privacy of bank customer records or in­
formation. Nor ha11e 1he Alabama courts 
addressed the Issue of lhe extent of the 
privacy rights of bank customers. There 
are several statu1es which speak, at least 
in part, to the issue, and 1IVO cases which 
suggest tha1 Alabama courts are inclined 
10 give broad recognition to the privacy 
inr.erests of bank customers. 

The most dlrec,ly applicable Alabama 
statute is found at Section 5-SA-43 of the 
Alabama Code. That slatute is headed 
"Disclosure of Customer Financial 
Records" and reads as follows: 

A bank shall disclose financial 
records of ilS customers pursuant 10 a 
lawful subpoena, summons, warrant 
or court order Issued b-f or at the re­
ques1 of any state agency, political 
subdivision, instrumentality, or officer 
or employee 1hereof and served upon 
the bank. No bank di rector. officer. 
employee or agenl thereof shal I be 
held civilly or criminally responsible 
for disclosure of financial records pur­
suan1 10 a subpoena, summons, war­
ranl or court order which on its (ac, 
appears to ha,-e been issued upon 
lawful au1hority. 

Ala. Code §5-SA--43 0981 repl. \1)1.). 

According to t.he comment following this 
stalute, ii was enae1ed for the flrs1 time 
in Alabama In 1980 as part of the new 
Banking Code. 

Like 1he Tax Reform IV:t of 1976, n t1e 
40 of 1he Alabama Code, on Revenue 
and Taxation, has a specific provision for 

Bradley R. Byrne is a graduate of Duke 
University and the University of Alabama 
School of 1.1,.i He is a panner in the Mo­
bile firm of Miller, Hamilton, Snider & 
Odom. 
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third-party summons by the Staie Depart­
ment or Rl."1!nue. Ala. Code §40.2-11(8) 
(1985 repl. wl.). The Alabama provision 
1s much less stnct and, indeed, allows 
such a summons on a broad basis. A 
critical exception exists for bank cus­
tomer dcposi1· records, however: "pro­
vided, that no orncer of any ba,,k or 
banking lnsli1u1ion shall be required 10 
disclose 10 1he department or any o( its 
agenis or clerks the deposits of its cus­
tomers except upon order o( court." Id. 
This provision, which originated in 1935, 
echoes Section 5-SA-43. Nl!\'l!rtheless, in 
the only reported decision under 1h1s 
provision, 1he court or civil appeals has 
held 1hat it does not preclude the Del)ilrt· 
menr from issuing writs or garnishment 
for bank cusron,ers' accounts. Ex ~r1e 
Alabam.1 Nat'/ Bank of Montgomery, 375 
So.2d 263 (Ala.Civ.App, 1979). 

And lhe Alabama Business Corpora­
tion Act. Ala. Code §§10.2A-1 et seq 
(1987 repl. wl .), specifically prohlbib the 
production or bank customer records 10 
non-insider shareholders: 
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Provided, however, if a corporal Ion is 
engaged in 1he business of banking, 
its books and records of account and 
minutes rela1ing to the private finan­
cial offairs or borro.vers and depositors 
who are nei1her office.rs, directors or 
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employees of the bank nor who are 
rela1ed 10 or en&1ged in business with 
an officer, director or employee shall 
not be subJect to examina1ion by such 
a stockholder or by his agent or a1-
tomey In 1he absence of an order or 
a court of compe1c,11 jurisdiction, after 
inspection of such books and records 
o( account and minu1cs in camera, 
that such examination Is necessary; 
and said order shall be subject to 
review In 1he Supreme Court of Ala­
bama on wri1 of mandamus. Provided, 
further, that ii a corporation Is engaged 
in lhe business of b.Jnking. its said 
books and records or account and 
minu1es shall be deemed no1 to in­
clude any repor1s of examination by 
stare or federal supervisory agencies 
nor any actions taken nor reports 
made by 1he corpora1lon 10 bank 
supervisory authorl1ies pursuant 
rhereto. 

Ala.. Codt' §10.2A·79 11987 repl. vol.) 
Once again, a coun order is 1equired, but 
is to be granled only a(1er in camera 
review by the court and a finding that 1he 
production is necessary, which lhe 
s1a1u1e expressly makes reviewable by 1he 
supreme court on a wril or mandamus. 

These slatutes st.ue what is perhaps ob­
vious 10 most anomeys: bank customer 

ILM 
in 

REAL PROPER'IY 

Program includes teasing, 
construction. wc:ition. finan­
cing. zoning :ind planning. in 
a one-year program. full or 
pan time. 

Writ e or Call: 

Graduat e Program In 
Real Property Develop me nt 

University of Miami 
School o f l..3w 

P.O. Box 248087 
Coral Gables. FL 33 124 

Telephone (305) 284-3587 

records ordinarily should be produced 
only pursuant 10 a court order. For bank 
counsel, Section 5-SA-43 provides com­
fon 1ha1 the bank will not be held liable 
for disclosing cus1omer record, pursuant 
10 a facially valid court order, subpoena, 
summons or warran1. 

Only two or 1hese statu1es, however, 
address requests for bank cusiomer rec­
ords where process of court is not used. 
Such requests, by non-insider share­
holders of banks, or by the slate Depar1-
men1 of Revenue as 10 deposiLS, should 
be refused. Wha1 about an infonnatlon re­
ques1 by a 1hird party, such as another 
financial lnstilution or an employer! 
Whal about requests under Rules 33 nnd 
34 of !he Alabama Rules of Civil Pro­
cedure! The comment to Section 5-SA-43 
plainly stales, "Cuslomer records should 
be disclosed only upon subpoena or 
court orde(.' Although the next sentence 
in 1he commenl states that 1he section 
"g<M?ms disclosure to sale ms1rumen-
1ali11es:' Section 5-51\-43 and the 01her 
Alabama st.i1u1es ci1ed herein express a 
s1rong public policy favoring 1he con­
fidentiality o ( bank customer records ~nd 
Information. 

While 1here are no reported decisions 
under Section 5-SA-43, there are two re-
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ported decisions in Alabama which indi­
cate the judicial propensity on this issue. 
In U.S. v. First Nat'/ Bank of Mobile, 67 
F.Supp 616 (S.D. Ala. 1946), modified, 
160 F.2d 532 (5th Cir. 1947) the court ad­
dressed a bank's refusal to produce cus­
tomer records to the Internal Revenue 
Service under an Internal Revenue Code 
provision antedating the Tax Reform Act 
of 1976. As one of the grounds for its re­
fusal, the bank cited its "fiduciary rela­
tionship" with its customers, especially 
as the request covered records for cus­
tomers other than the taxpayer involved 
in that case. 67 F.Supp at &19. The coun 
required the production because it 
found, under this pre-1976 statute, no 
violation of any confidential relationship, 
but in so doing made the following state­
ment: 

No one questions its !the bank's) right 
to protect its fiduciary relationship 
with its customers, which in sound 
banking practice, as a matter of com­
mon knowledge, is done everywhere. 

&7 F.Supp at &24 (bracketed material 
added). 

More recently, in Jacksonville State 
Bank v. Barnwell, 481 So.2d 6&3 (Ala. 
1985), Justice Houston, writing for a 
unanimous supreme court, affirmed a 
general verdict against a bank for, inter 
alia, invasion of privacy. The Barnwell 
case, however, presents extreme facts 
which are not typical of requests to a 
bank for customer records. The plaintiff 
in Barnwell sued because of improper ef­
forts by the defendant bank to collect a 
debt, including making between 26 and 
35 harassing telephone calls and wrong­
fully attempting to repossess the plain­
tifrs automobile, even though the bank 
had no security Interest in or lien on the 
vehicle. 481 So.2d at 864-65. While the 
facts in Barnwell do not present a case 
or third-party requests for bank customer 
information, and constitute extreme cir­
cumstances, both the language used in 
the opinion and the court's unanimity in­
dicate the supreme court's concern for 
privacy interests of bank customers. 

Gi~ n the emerging common law from 
around the nation, it is probable that a 
case soon will reach the Supreme Coun 
or Alabama which more squarely pre­
sents the issue of bank customer privacy. 
While it is impossible to predict the out­
come in such a case, the existing statu· 
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tory and decisional authority indicate a 
strong public policy favoring customer 
confidentiality. 

Of greater difficulty is the authority 
from other jurisdictions which seem to 
impose a duly of disclosure to third par­
ties, even in the absence or a court order. 
The Alabama Supreme Court has not 
directly addressed this issue but has held 
that the creditor-debtor relationship be­
tween a bank and its loan customer does 
not create a general duty of disclosure 
absent customer reliance on the bank for 
financial advice or "other special circum­
stances:· Bank of Red Bay v. King, 482 
So.2d 274, 285 (Ala. 1985). Hence, in an 
arm's length transaction, a bank is not 
obligated to disclose facts regarding one 
customer to another customer. Lee v. 
United Fd. Sav. & Loan Ass'n, 46& So.2d 
131 (Ala. 1985). But see Associates Finan­
cial Serv. Co., Inc. v. First Nat'/, Bank of 
Mobi le, 292 Ala. 237, 292 So.2d 112 
(1974) (under extraordinary circum­
stances a bank may be required to dis­
close customer information to third-party 
guarantors). 

Pointers for counse l 
Nearly all attorneys confront this issue 

at some point in their practice, either as 
counsel for a bank, a bank customer, or 
a third party seeking customer records or 
information from a bank. How should al· 
torneys in Alabama proceed in light of 
the authority cited above? 

Firs~ if acting as bank counsel, caution 
is the obvious advice. Third-party re­
quests should be honored only if made 
under a court order or valid administra­
tive process, with written permission 
from the customer, or pursuant to one of 
the federal statutes discussed in this 
anic le. A bank should divulge inforn1a­
tion on its own initiative only under ex­
treme circumstances, such as when there 
is reason to suspect fraudulent or crimi­
nal conduct, especially a check-kiting 
scheme involving two or more banks, 
where sharing of limited infom1ation is 
critical, or when the facts may impose a 
duty on a bank to disclose information 
to a third party because that third party 
is relying on 1he bank for advice. Even 
then, however, the information divulged 
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should be carefully considered and 
limited to that which is necessary. 
Whether infonna1ion is divulged pur­
suant to court order, admlnis1ra1lve pro­
cess, or on the bank's own initiative, the 
customer should be infonned of the re­
quest or need 10 divulge, and given an 
identification of the documents or infor­
mation produced. 

Second, if one is counsel for a bank 
customer. it is appropriate t.o object to the 
release of information or records without 
the customer's authorization. If such 
records or information already have been 
released, the theories of common-law 
liability emerging from other jurisdic­
tions should be considered. 

Third, if one Is counsel for a third party 
seeking bank customer records or infor­
mation, ii is likely that the request will 
be successful only if accompanied by a 
subpoena, summons, warrant or court 
order, or with permission of the cus­
tomer. When these conditions cannot be 
satisfied, then the bank will have lo be 
convinced ofthecrilical need for the in­
fonnation sought and shown how the 
bank will or will not be affected by re­
lease of the Information. Be aware that 
bank counsel is likely to be very cautious 
in advising the release of documents or 
information. 

Finally. counsel for all parties will 
muggle with discovery requests under 
the Alabama Rules of Civil Procedure. 
Since such requests are normally not 
court orders or administrative process, 
bank counsel should consider objecting 
to and refusing the production, even 
though the bank is a party. Although 
there is no reported decision on the 
issue, most Alab.1ma trial Judges (indeed, 
in this writer's experience, al/ trial judges) 
will recognize any bank's legi 1ima1e need 
to protect the confidentiality of eu51omer 

information and sustain the objection or 
enter an order requiring the production 
usually with appropriate llmltmlons and 
protections. Coun$el for all parties should 
worl< togelher, however, to agme in ad­
vance either on the propriety and extent 
of production, Including measures 10 en­
sure that the discovering party will main­
tain the confidentiality of Information 
produced, or on the appropriate basis for 
a court's order. 

Need for an Alilbama statute 
As has been mentioned, many states 

by constitution or statute proYide clear, 
positive la" on this issue. Alabama 
should follow these states in enacting its 
own statute. While the scope of this arti· 
cle does not permit a review of the pro­
visions from other states, 5e\<Cral key 
points should be Included ,n any such 
Stalule. 

First, the st~tute should expressly de­
clare that bank customers have a right of 
privacy in their records and Information 
held by a bank. including confidential in­
formation on the customer that is ob­
tained by the bank from 1hlrd parties. 

Second, banks should be prohibited 
from disclosing such information and 
records, except in situations clearly 
enumerated by the statute. Banks thereby 
would be pro1ec1ed from requests by 
third parties which do nol ~lisfy the 
statutory requirements for disclosure, and 
there would be no common-law duty to 
disclose documents or information out­
side the exceptions. 

Third, the exceptions should include 
production or disclosure: 

-With the custome(s wntten consent; 
-Pursuant to facially valid court 
orders and administrative process; 
-To state and federal bank regulatory 
agencies; 

-Of informallon pursuant to the Fair 
Credit Reporting Act and as pan of the 
check-clearing and electronic /und­
transfer process; 
-With limitaliOOS. when the bank has 
reason to suspect a violation of state 
or federal law; 
-Where the bank has reason to 
suspect fraudulent conduct, check 
kiting schemes, and the like, pursuant 
to ex pane court orders; and 
-Where the bank's interests clearly 
require disclosure. 

Fourth, the procedure for obtaining 
court orders should include in camera 
review of the records, a finding of 
necessity and the right to appeal by man­
damus, such ns 1he Corporation Code 
now provides. 

Fifth, banks and their officers, directors, 
and emplO)-ees should be absol,~ from 
liability when they divulge or refrain 
from divulging information or records in 
accordance with the exceptions and pro­
cedures contained in the statute. 

Conclusion 
While the law in Alabama clearly 

shows a public policy favoring bank cus­
tomers' rights or privacy ln lnfonnation 
maintained by their banks, practicality 
dictates that some such information and 
records appropriately wi II be released 10 
third parties on some occasions. Under 
the present stale al authority In Alabama, 
banks ,vould be imprudent 10 release 
such information or records absent a 
court order, appropriate aclminis1rative 
process, customer consent, or, on a wry 
limited basis, when the bank's interest re­
quires disclosure. The need for further 
clarification is clear. The beneficiaries of 
such a clarification would be banks, 
bank customers and, indeed, the public 
a1 large. • 

LIFE INSURANCE UNDERWRITING CONSUL TING The Rich,ml l. T,1vlor who was reported in 1he 
November issue of The Alabama Lawyer as being 
suspended from the practice or law for ten days ,i,, uld 
no be confused with Rich~rd H,,rrell Taylor, who 
practices in Mobile, Alabama, with the firm or Jackson 
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Medicare as a Secondary Payer Where Services are Reimbursable 
Under Automobile Medical, No-fault or Any Liability Insurance 

Every day, cases are sented by attorneys 
without protectlns the subrogation in­
terest of the Medicare program. Many at­
torneys are not iJWare that Medicare has 
a subrogation righL Others are under the 
misconception that II they are not 
notified by Medicare of its subrogation 
interest, then Medicare's rights are 
forfeited. This is not true. As stated below, 
Medicare's right of subrogation is clearly 
defined by federal law. 

Until 1980, when Congress mandated 
that Medicare pay only secondary bene­
fits In certain situations, the program had 
generally assL1med a position of primary 
payer responslblllty for its beneficiaries. 
Since that time there have been other 
changes in the Medicare law which have 
added new circumstances under which 
Medicare is a secondary payer. 

Medicare Secondary Payer is essential­
ly the s.lme concept known in the pri­
vate insurance industry as "Coordination 
of Benefits" and refers 10 those situations 
where Medicare does not have primary 
responsibility for paying the medical ex­
penses of a Mt."Clicare beneficiary. The 
main purp0se of this r>resentation is to 
clarify those circumstances under which 
Medicare is the secondary payer. 

Medicare Secondary Payer is not a 
completely new concept, since some 
other programs have been prlmary to 
Medicare since its inception. SelVices for 
which benefits are payable under 
Workers' Compcns.ltion plans, the Fed­
eral Black Lung Program or authorized 
by the 'Wterans Administration h.M? 
always been excluded from payment 
under Medicare. The Medicare program. 
however, can pay secondary benefits in 
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certain situations where these programs 
do not pay for services in full. 

Currently, one of the areas addressed 
by recent legislation making Medicare 
secondary payer is where services are 
reimbursable under automobile medical, 
n<>fault or any liability insurance. 

Medicare 's right of subrogation 
The establishment of Medicare as a 

secondary payer and authorization of the 
Medicare program to seek reimburse­
ment of Its overpayment has its basis in 
§1862(b) of the Social Security Act [42 
U.S.C. §1395yl as amended by §953 of 
the Omnibus Budget Reconciliation Act 
of 1980 (Pub. L. 96-499, 94 Stat. 2647 
0980)J. Prior to the adoption of §953, this 
legislation had originally focused on 
Medicare as a secondary payer when an­
other insurance policy, plan or law, such 
as Workers' Compens.ltion coverage, 
could also make p;iyment. With the 
adoption of §953, this secondary payer 
status was expanded to specifically in­
clude "an automobile or liability insur­
ance policy or plan (Including a self. 
insured plan) or under no-fault in­
surance:· 

The specific legislative intent of the 
Omnibus Budget Reconciliation Act of 
1980 was to establish Medicare as a 
secondary p,,yer In instances where an 
automobile medical, nc>fault, liability in­
surance plan or policy was available, and 
that Medicare, once It had made a pay­
ment, would seek reimbursement. 

In April 1983, the Secretary for the 
Department of liealth and Human Ser­
vices issued a Onal rule designed to im-

plemenl 1he ,tatules. This rule, presently 
codified at 42 C.F.R. §405.322-325 098n 
includes a description of the various 
types of insurance which are 10 be 
deemed pnmary, and the procedures in­
wived for recovering its 0>-erpayment 
when a situation 1rwolving a primary in­
surer exists. 

It is important 10 note that •automobile 
medical or no-fault insurance" has been 
defined as " ... automobile insurance 
(including self-insured plans) thal pays for 
all or p,irt of the medical expenses for in­
juries sustained in 1he use, occupancy or 
operation of on automobile, regardless of 
who may have been r1!$ponsible for caus­
ing the accident. (This Insurance is some­
times called 'medical payments cover­
age', 'personal injury pro1ection; or 
'medical expense c0>-erage'.)" 42 C.f.R. 
[405.322(b) (198n). 

"Liability insurance" has been defined 
as "insurance (including a self.insured 
plan) that provides payment based upon 
legal liability for injuries or Illnesses or 
damages to prorlerty. It includes, but is 
not limited 10, automobile liability, unin­
sured motorist, homeowner's liability, 
malpractice, product liability, and gen­
eral casualty insurance. This exclusion 
does not apply where the homeowner re­
ceives payment under his or her own 
homeowner's Insurance policy since 
such a payment does not constitute a 
liability insurance payment." 

This regulation 42 C.f.R. (405.322(b) 
(1987JJ also established that Medicare 
would be secondary to automobile 
medical or no-fault insurance and liabili­
ty insurance "even though State law or 
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lhe Insurance policy or plan slates 1ha1 
its benefits are secondary 10 Med icare's 
or 01herwise excludes or li mi ts i ts pay­
ments i f the inju red party is also enti tled 
to M edi care Benefil s." 42 C.F.R. 
§405.323( b) (1987). 

As no1ed above, the or igina l focus of 
1his legislation had been to es1ablish 
Medicare as secondary when a workers' 
compensation Jaw or plan was avai I able; 
that original focus has nol changed. The 
codi fica1ion of this legislation can be 
found al 42 CF.R. §4053 16-321 {1987). 

Instructive cases are Colonial Penn Ins. 
Co. v. Heckler, 721 F.2d 431 (3rd Cir. 
1983) and Abrams v. Heckler, 582 F.Supp. 
1155 (S.D. N.Y. 1984). These cases recog­
nized the Congressiona l inten t to estab­
lish Med icare as a residual ra1her than 
primary payer, and recognized !hat any 
stale Jaw wh ich would inlerfere wi tl1 this 
intent would be superseded. 

In addition to judic ial decisio ns eslab­
llshing the federal right of subrogation, 
Congress, in enacting the Deficit Reduc­
tion Act of 1984 [Pub. L. 98-369, 98 Stat. 
1095 {1984)1 specifically established the 
right of the United States to bring direc1 
Ji1iga1ive action against any entity respon­
sible for primary payment and clar i fied 
1he abil ity of the Uniled Slates to be 
subrogated to "any right of an indiv idual 
or any 0 1her enlily 10 payment:' 

Ano ther modification 10 the enforce­
ment abili 1ies of lhe Uniled Slates in re­
gard to Med icare as a secondary payer 
came about w ith the passage of the Om­
nibus Budget Reconci l iation Act of 1986 
[Pub. L. 99-509, 100 Slat. 1874 (1986)]. 
This act amended 1862(b) of the Social 
Security Acl 10 create a private cause of 
aclion for damages " in an amount dou­
ble lhe amounl otherw ise provided" 
a,gainsl any "Workers Compensation law 
or plan, automobile or liabil ily insurance 
po licy or plan or nCHault insurance plan, 
group health plan, or large group heallh 
plan" which has been deemed pri mary 
and "fails to provide for primary payment 
/or appropriate reimbursemenO ... 42 
u.s.c. §1395y(b)(5) (1987]. 

Attorney's fee 
An oflen-asked ques1ion In regard to 

the Medicare program's primary right of 
overpayment reimbursement has been 
whether beneficiary co unsel is entitled 
10 collect a fee from 1he amount to be 
reimbursed. Un like Blue Cross and Blue 

The Alabama lawyer 

Shield of Alabama or other such entit ies, 
who as a private con1ractual Insurer per­
mits the paymen1 of a fee to the attorney 
for recovering its funds, Medicare does 
not permil a d irect payment of a fee for 
recovery of its overpayments. As noted 
earliet Medicare has its enti tlement to re­
covery of ils overpayments expressly 
stated in federal law. This legisla1ion has 
provided for several melhods of collect­
ing i ts reimbursement, including di rect 
I itigat ion against any entiiy responsible 
for paymen1, and offset against any 
mon ies owed the beneficiary by the fed­
eral government, such as Social Security 
benefits. 42 C.F.R. §401.607(d){1). 

As set forth by existing regula1ions, i f 
Medicare is bi lied for goods or services 
that can reasonably be expecled 10 be 
covered by an automobi le medical or no­
fault insurance po licy or plan or under 
a workers' compensation law or plan of 
the United States or a slate, then any re­
quesl for Medica re payments wi ll be 
denied. 42 C.F.R. §405.316(a); 405322(c) 
[1987]. If, however, an auto mobile 
medica l or no-fauh insurance plan, 
po l icy or coverage, or a wor kers' com­
pensation plan policy or coverage has 
made paymenl (or can reasonably be ex­
pected to make paymenl) for services for 
which Med icare has made paymeni as 
well, 1he Med icare program will seek 
reimbursement up to 1he amounl paid by 
Medicare for thal good or service. 42 
C.F.R. §405316(a), (b); 405323(c) [1987]. 

There are situations, however, whe re 
lhe Med icare program wi ll accept less 
than its actual payment as payment in 
full . Should the M edicare program's reim­
bursemenl be made from mo nies re­
ceived as a liability insurance payment 
(regardless of its designation i.e., pain 

and suffering), the Medicare program 
will permit a reduction from the amount 
due for a proportio nate share of the costs 
of procuring 1he payment. This computa­
tion, set forth at 42 C.F.R. §405.324! b), 
will allow for costs 1he beneficiary has 
incurred (including the fee arrangemenl 
between the beneficiary and counsel) in 
order to obtain the paymenl. It may be 
necessary for counsel 10 subm il a copy 
of the settlemen1 sheet, listing the pro­
curemen1 cos1s at li me of settlement. 

Med icare will no1 share in the procure­
ment costs involved in collecti ng auto­
mobile med ical benefi ts. Therefore, 
whe n no1ifying Medica re of the settle­
men1 received, benefits received through 
automob ile medical payments should be 
separated from those benefits received 
through liabi l ii)' payments. 

Statute of lim itations 
Wll h regard to an appl icable s1atute of 

ll milatio ns, ii would be beneficia l to re­
view 28 U.S. §2415(a) and §2416 wh ich 
states that " . •• every actio n for money 
damages brought by the United States or 
an office r or agency thereof wh ich is 
founded upon any con lract express or 
impl ied in law or fact, shall be barred 
unless the compla int is filed wi thin six 
years after 1he righl of action ac­
crues ... :' 

Thus, lhe Medicare program will have 
six years from the date it determines an 
overpaymenl has been made to enforce 
reimbursement of lhe overpayment. 

Compromise or waiver 
Many times, an attorney or agent for 

1he Medicare beneficiary will request 
tha1 Med icare agree to a comprom ise or 
total waiver of its subrogation lien in a 

Gray Parker, Jr., is employed by Blue 
Cross and Blue Shield of Alabama as the 
uni! manager of Medicare Secondary 
Payor. He has worked with Blue Cross for 
six years. Gray holds a masrer's of busi­
ness administra1ion from Samford Uni­
versity and bachelor's of science degree 
in health care management from Auburn 
University. 
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panicular case. A compromise or waiv­
er 1s only granted in cases of hardship. 
11 repayment of Medic.ire's lien would in­
terfere with the benerlciary's ability to 
pay for ordinary living expenses, there is 
a chance that a compromise or waiver 
may be granted. 

The appropriate hardship forms must 
be completed by the benellclary and his 
or her auomey and returned to Medicare. 
The forms and request then will be for­
warded to Medicare's regional office for 
a preliminary decision, and then on to 
Medicare's headquarters In Baltimore, 
Maryland, for the final decision on a 
compromise or waiver. 

The entire decision process can take 
up to six months to complete. For this 
reason, attorneys wishing a compromise 
or waiver need to notify Medicare as 
soon as possible so that action will not 
be delayed more than Is necessary. 

Notifi cat ion 
Under existing law, there is no express 

requirement for notice of Medicare's in­
volvement to be communicated to the 

beneficiary; if any payment Is made by 
Medicare for an item or seiv1ce rendered 
a beneficiary, a.nd a payment for that 
same llem or service is also made by an 
Insurance plan, policy or coverage that 
Is primary to Medicare, the Medicare 
payment must be reimbursed. 42 C.F.R. 
§405.316(b); 405.322(c), (di; 405.323; 
405.324(a) [1987). Specifically, it is noted 
in relation to situations lrr.'Olving auto­
mobile medical or no-fault insurance or 
liabillty insurance that "failure to send 
notice does not relieve the beneficiary of 
tha obligation to refund the conditional 
payment." 42 C.F.R. §405.32J(cl(5l. 
40S.324(al(S) [1987). 

All attomeys need to inquire of all 
potential clients if they are a Medicare 
beneficiary. (Some Medicare beneficiar­
ies nre under age 65 if entitled to Medi­
care because of a disability.) If your cli­
ent Is on Medicare, please notify the 
department listed below as soon as possi­
ble to inform Medicare or )'OVr represen­
tation. Please include with your corre­
spondence the name of the beneficiary. 
the benefic iary's Medicare number 

(Health Insurance Claim number), the 
date of the accident and any known p~ 
viders of service. 

Because Medicare's right or subroga­
tion is set out in federal law, every state 
has the right of subrogation. Please in­
form Medicare in which state the acci­
dent or loss occurred. Medicare will 
contact the Medicare intermediaries in 
the appropriate state. The intermediary 
for the state that has paid out the most 
in benefltS as a result of the accident or 
loss will be the lead carrier. All further 
action will be hand led from this lead 
office. 

By notifying Medicare at the onset o( 

yoor case, there will be ample lime to 
gather all o( the information needed by 
the lime you are able to negotiate your 
case. 

Please direct all correspondence to: 

Medicare Secondary Payer Unit 
P. O. Box 12647 
Birmingham, Alabama 35202 

or call Medicare's Customer Service 
Department at 1205) 988-2244. • 

WE SAVE YOUR 
TIME ... 

• , ot1ce 
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L E G A L 
Research 

Now legal research ussi$tance 
i, available when you need it. 
without tbe necc,sity of 
adding a full-time associate or 
clerk. 

With access 10 the Stme Law Library and Wcstlaw. we 
provide fast and efficient service. For deadline work. we 
cnn deliver informntlon to you via common currier, 
Fcdeml Express. or FAX. 

Farnell legal Resc:ttCh ex3ltlines the issue.< thoroughly 
through quality re5Can:h, brief writing and nn•lysis. 

Our rates are S3.S.OO per hour. with n thlC<l hour 
1ninhnum. 

For Resea rch Assista nce contact: 
Sara.h Kathryn Farnell 

112 Moore Building 
Montgomery, AL 36104 

c .11 120s, 277-7937 

/ourn<1/ of Legal Economics publi shed at UNA 
The Journal of Legal Economics, a national publica­

tion for economics and legal professions, Is being pul>­
hshed at the University of North Alabama by the 
American Academy of Economic and Financial Experts. 

The AAEFE Is a newly-formed organlia tlon of aca­
demic, financial and professional economi$ts whose 
purpose is to further the knowledge and understanding 
o( economics as it applies to legal pro«edlngs and to 
estibl ish communications between the economics and 
legal professions. 

The ioumal will be published three times a year. The 
first issue of JU will be published next month: the next 
two issues will be published in early summer and late 
foll. 

Each article published in /LE will be refereed by three 
Individuals, members and non-members of the AAEFE, 
who have relevant expertise. 

Anyone wishing to submit articles for publlation in 
the Journal should forward them to Box 5077, Univers­
ity of North Alabama, Florence, Alabama 35632-0001. 
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Notice 
Office of the Chief Justice, November 26, 1990 

Admininstrative Order 
The administrative order of Octobe r 17, 1990, relating to "atto rney calendar confl ict resolutio n" is amended to 

read as follows : 
Whereas, by Order of the Supreme Court dated June 1 2, 1990, time standards relating to delay reduction s were 

adopted and became effective Octobe r 1, 1990, and 
Whereas, lawyers e,, gaged in a trial practice from time to time may be scheduled to appear in more than one 

court at the same time and on occasion after due diligence may be unable to resolve such a scheduli ng conflict, and 
Whereas, the impact of time standards may significantly increase the number of scheduling conflicl5 and create 

a need for a procedure for resolv ing them, 
Now, therefore, it is here ordered that an "Attorney Calendar Conflict Resolution Order" be, and it hereby is, 

adopted, to read in accordance with the appendix to this administrative order, and ii is ordered that that o rder ap­
pearing in the appendix shall be incorporated as a part of this administrative o rder. 

It is further ordered that the Hon. Richard L. Jones be, and he hereby is, appointed to resolve the con flicts dial 
are not resolved by consultation of the judges and attorneys involved in the con flicting cases. 

It is further ordered that this administrative order shall be effective Oc tober 22, 1990, and that it thereafter be 
evaluated based upon actual experience. At the expiration of six (6) months from its effective date, this order may 
be modified in accordance with the results of the evaluat ion. 

Done by Admi nistrative Order of the Chief Justice of the Alabama Supreme Court. 
-Sonny Hornsby, Chief Justice 

Appendix 
Attorney Calendar Conflict Resolution Order 

Whenever an attorney receives notice of the se11ing of any case for trial or of any motion for a hearing, the attorney 
shall immediately review his or her calendar and determ ine if the sell ing causes a scheduli ng conflict . 

When an attorney is scheduled to appear in more than one court at the same time, or w ithin such a short period 
1ha1 the attorney cannot reasonably be expected 10 appear in both courl5, he or she shall, upon receipt of the notice 
producing the conflict , immediately attempt to make adequate arrangemenl5 for representation of each cl ient's in­
terest by substitution of counsel or shall otherwise attempt to 1esolve the conflict by consulting w ith counsel representing 
the adverse parties in the conflicting cases. 

If the attorney is unable to resolve tl,e conflict by the means suggested in the last paragraph, he or she shall prompt­
ly attempt to resolve the conflict by fil ing an appropriate motion wit h one or more of the courl5 invo lved. 

If the attorney is unsuccessful in resolving the conflict by motion, he o r she shall forthwit h consult the judges in­
volved in the con flicting cases, notifying them of the efforts he or she has made to resolve the conflict and of the 
fact that those efforts have been unsuccessful. 

It shall be the duty of the judges involved to resolve the confl ict by consultation and to notify the attorney of the 
resolution. In the event the judges involved cannot resolve the conflict, then either attorney may request that the 
conflict be resolved by a judge or a panel of judges appoin ted by the chief justice. 

No resolution of a confl ict shall result ln a contin uance unless a continuance is expressly ordered by a trial judge. 
Once there has been entered an o rder establishing a prio rity among confl icting cases, that order wi ll not relieve 

an attorney from appearing in secondary proceedings in the event the priority case is settled, dismissed, or rescheduled 
for wha tever purpose. 
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Legislative Wrap-up 

'A~ now have 29 l~rs In rhe Legislature or about 21 
percenr of rhe 140 members. 

In the Senate 1here are 17 lawyers or almost SO perceni. 
Of the elghr new senators, six are lawyers. This Is an 
increase of (our law)-ers from lhe la~, Legislature. The 
following laW)-ers are now st'IVing In the legislature: 

James P, Smith, Huntsville 
Don Hale, Cullman 

Bob Wilson, Jr., Jasper 
Jack FIO')'d, Gadsden 

Doug Ghee, Jacksonville 
Frank Ellis, Columbiana 

John Aman, Birmingham 
Mac Paiwns, Hueytown 

Earl Hilliard, Birmingham 
Ryan deGraffenried, Tuscaloosa 

Pat Lindsey, Butler 
Hank Sanders, Selma 

Charles Langford, Montgomery 
Ted Llule, Auburn 

'Nendell Mi1cheli, Luverne 
Michael Figures, Mobile 
Ste\1! Windom, Theodore 

David Barnes. Birmingham 
Mark Gaines, Bim1ingham 

In the House ol Representath-es. there are only II 
lawyers 110 percent). Two excellent lawyer/legislators, Bill 
Slaughter and Beth Mariella-Lyons, chose not to run ror 
re-eleclion. However, lour addirional lawyers were elected: 
Marcel Black of Tuscumbia, Hugh Holladay of Pell Oty, 
and, from Birmingham, David Barnes and Mark Gaines. 
Reruming to the House ol Represent,'llives are; 

Morris Brooks, Huntsville 
Tom Drake, Cullman 

Jim Campbell, Annisron 
Bill Fuller, LaFayene 

by Robert L. Mccurle y, Jr. 

Demetrius Newlon, Birmingham 
Phil Poole, Moundville 
Michael Box, Mobile 

Th,s increase m lil\V)>ers in the l.cgislawre .-rses a 
downward trend that began in 1971 when the Senate was 
compo;ed or 40 perce111 lawyers and 1he House co111ained 
28 percenr attorneys. Overall, the membership or the 
Legisla1ure changed very little. The Senate has eight new 
legislators (77 percent returns) while the Mouse has 23 
new lawmakers (78 percent re1urns). This ls in contrast to 
97 percent of 1he Uniled Stales Congress which returned. 

The Legislature convened lor an organization~! session 
on J.inual)' 8, 1991. Unlike the exec:vti-.e branch which was 
sworn in on Janual)' 14, 1991, legislators took office in 
November as soon as the electlon results were made 
official. 

The 1990 Regular Session or tho legislature will begin 
April 16, 1991, and may continue until July 29, 1991. • 

Robert L McCurley, Jt., is the 
d,rector of the Alabama 1.8w 
lnsutute a1 the UnM11S1ty al 
Alabama He receMld htS 
unde,groduate and tuw 
degrees from the University. 
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Recent Decisions of the 
Supreme Court of Ala.bama 

Civil procedure . • . 
disinterested third parti es may 
not be bound by Robinson v. 
Hank Roberts, Inc. 
Tittle v. Alabama Power Co., 24 

ABR 3884 (September 7, 1990). Ala­
bama Power contracted with Combus­
tion Engineering, Inc. for maintenance 
work at one of its steam plants. Tittle, 
an iron worker, performed main­
tenance work for Combustion and 
was injured when he slipped on some 
insulation dust. He sued Alabama 
Power, alleging that it negligently 
failed 10 make the premises safe. 
Alabama Power filed a motion (or 
summary judgment, stating that it was 
merely the premises owner and, thete­
(ore, under no duty 10 make the 
premises safe. Tittle and his foreman, 
Nichols, filed affidavits in opposition 
to the motion for summary judgment. 
Alabama Power r.Jed a motion to 
strike those affidavits, arguing that they 
contradicted earlier deposition testi­
mony and could not be used to create 
a genuine issue of material fact under 
author ity o( Robinson v. Hank 
Roberr.s, Inc.,, 514 So.2d 958 (Ala. 
1987). The trial court entered sum­
mary judgment (or Alabama Power, 
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Recent 
Decisions 

and Tittle appealed. The supreme 
court reversed. 

The supreme court acknowledged 
that h has held that when a par1y to 
an action has given clear answers to 
unambiguous questions that negate 
the existence o( any genuine issue of 
fact, that parry cannot later create an 
issue of fact by submiuing an affidavit 
that directly contradicts, without ex­
planation, that earlier testimony. The 
supreme court, however, noted that 
Nichols was not a party and that, to 
date, it has applied the aforemen­
tioned rule only to parties recogniz­
ing the motivarion that they might 
have to fabricate a sham affidavit. The 
supreme court stated there is no 
reason to assume that disinterested 

John M. Milling, 
Jr., is a member o( 
the firm of Hill, 
Hill , Carter, Fran­
co, Cole & Black in 
Montgomery. He 

is a graduate of Spring Hill Coll ege 
and the University of Alabama School 
of Law. Milling covers the civil portion 
of the decisions. 

by John M. Milling, Jr., 
and David B. Byrne, Jr. 

third panies possess the same motive, 
and, thus, the logic that supports the 
application of the rule 10 parties is not 
present. 

Insurance ... 
UM benefits in death action 
not distributed under §6-5-410 
Sprouse v. Hawk, 24 ABR 3685 

(August 31, 1990). Mrs. Hawk was 
killed in an automobile accident with 
an uninsured motorist. She died 
testate, leaving al I of her property to 
her husband. She was also survi,,ed by 
two sons. State Farm issued four 
policies, naming Mr. and Mrs. Hawk, 
and one policy, naming one of the 
sons, as the insured. Ead1 policy pro­
vided for UM benefits and contained 

David B. Byrne, Jr., 
is a graduate of 1he 
University of Ala­
bama, where he 
received bo1h his 
undergraduate and 

law degrees. He is' a member of the 
Montgomery firm of Robison & Belser 
and covers the criminal por1ion of the 
decisions. 
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a payment provision which s1ated, ··we 
will pay any amount due: (1) 10 the i~ 
sured; .. . (3) to ihe suiviving spouse .... " 
State Farm paid Mr. Hawk the combined 
policy limits of all 1he policies. 

The sons contend that the UM benefits 
should be distributed in accordance with 
the Alabama Wrongful Death statute, 
§6-S-410, Ala. Code (1975), which ls to be 
distributed in accordance with the statute 
of distribution. The trial coun held 1ha1 
the UM proceeds were payable to the 
estate of Mrs. Hawk and divisible as a 
chose in acrion under her will. The 
supreme coun affirmed. 

The supreme court noted that an ac­
lfon to recover under 1he UM clause of 
a policy of insurance is an action ex co~ 
tractu. In Alabama, there is no contrac­
twl claim for wrongful death. Section 
6-5-410 is punitive and Intended to 
punish. The UM statute is intended to 
compensate. Because lhey have different 
purposes, they cannot be read together to 
reach the result urged by the sons. Addi­
tionally, the policies have clear "pay­
men1-of-proceeds" clauses which provide 
for payment of proceeds to the spouse 
of 1he Insured. Mr. l-lawk, as rhe spouse, 
was entitled 10 1he proceeds under the 
policy. Because the clause in not am­
biguous, it will be enforced as written. 

Medical malpra clice ••• 
"good faith'' charge s improper 
Shumaker v. lohnson, 24 ABR 3371 

Uuly 27, 1990). Shumaker experienced 
bade spasms which progressed 10 numb­
ness and weakness in both legs and she 
was taken to a hospital. She was exam­
ined by Dr. Johnson, and he noted that 
she had numbness In both legs. The X-rays 
shOlved no apparent spinal cord Injury, 
and she was released. As she was gelling 
off the examination table, her back 
popped and she became paralyzed. 

She sued Or. Johnson for negligence, 
and the jury returned a verdict In his 
favot She appealed, contending that the 
"good faith eno(' jury charge was im­
proper. The supreme coun agreed and re­
versed. 

The trial judge charged the Jury that "a 
physician is not liable for an honest mis­
take or an honest erro<0r judgment ... :' 
The supreme coun noted that the physi­
cians' standard ol care is dearly codified 
1n §6-5-484, Ala. Code (1975), and there 
Is no mention of "good faith" in the per-
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formance of his professional duties. 
Despite this fact, the supreme coun ac­
knowledged that the "honest mistake" 
rule has been followed for }<ears in Ala­
bama. l-lowever, the supreme coun also 
noted that a gr01ving number of jurisdic­
tions have abandoned the "good faith" 
rule in recent years. Re--ersing prior 
authorities, the supreme coun held that 
the "good faith error" charges should not 
be given in medical malpractice cases 
because of their potential for confusing 
the jury. Therefore. jury instructions 
should not contain language like "honest 
mistake, bona fide error or good faith er­
ror:· Negligence that results In injury 
should support a finding of liability re­
gardless of whether the ad or omission 
i11110lved an "hones1 error In judgment." 

Torts ... 
trade associa tion has duty of 
rea sonab le care in promul ga ting 
minimum safe ty standards 
King v. National Spa and Fbol lnslituie, 

Inc., 24 ABR 4215 tSeptembcr 14, 1990). 
King's int~late dove in10 a pool from 1he 
diving board and hil his head on the bot­
tom or side of the pool and sustained a 
broken neck and died. Mrs. King sued 
National Spa and Pool lnstltule, a trade 
association, alleging that 11 negligently 
promulgated minimum standards for res­
idential pools by allowing a diving board 
in that type pool. National Spa moved for 
a summary 1udgment, arguing that ii 
owed no duty to King's lntesrate. The trial 
coun granted National Spa's motion, and 
Mrs. King appealed. The supreme coun 
reversed. 

In a case ol the first impression in Ala­
bama, 1he supreme coun held 1hat Na­
tional Spa was under a legal duty 10 
exercise due care m promulgating 1he 
standards in question. The supreme 
court reasoned 1ha1 the trade association 
voluntnrlly undertook to promulgate 
minimal safety design standards for safe 
diving and disseminated those standards 
to its members to influence their design 
and construction prae1lces, and it was 
foreseeable that harm might result to the 
consumer If it did not exercise due care. 
The supreme coun stated that the fact 
that the standards are based on a volu~ 
rarly concensus of its members, or the 
fact that the trade association does not 
specifically control 1he acts of its 
members, does not, as a n1a11er of law, 

absolve it of a duty to exercise reason­
able care when it undenakes 10 pro­
mulgate standards for the "needs of the 
consumer:' 

Torts ... 
parent having legal cus tody may 
bring wron gful dea th action for 
minor 
Rainer v. Feldman, 24 ABR 4502 

(September 21, 1990). Rainer was the il­
legitimate child of Louis Vinson and 
Aretha Rainer. The child drowned in a 
swimming pool, and Vinson ttlcd a 
wrongful death ae1ion pursuant to 
§6-5-391, Ala Code (1975). Aretha Rainer 
subsequently nted a separate ae1ion 
based on the same stature. Vinson moved 
to dismiss Rainer's suit, and 1he coun 
granted 1he motion, Slating that §6-5-390 
gives the father the right to bring the ac­
llon. Rainer appe~lcd, and rhe supreme 
court reversed. 

The supreme coun noted the §6-5-390, 
Ala. Code (1975), as amended, gives 
either the father or the mother the right 
to bring a wrongful death ae1ion. The 
fother no longer has rhe priority. The 
statute provides that when the husbnnd 
Jnd wife are not lawfully living together 
"the party hav,ng legal CU51ody ••• shall 
h.ive the exclusive right to commence 
such ae1ion." Vinson and Rainer were 
never married and never lived together. 
There is a strong presumption in Ala­
bama, which has not been modifled or 
abolished either Judicially or leg1slative­
ly. that the mother of a child out o( a ,Yed­
Jock has a superior righr of custody owr 
all other persons, ilbsent good cause that 
custody should 1101 be vested fn her. The 
supreme coun found no reason to Ignore 
this presumption of cu5tody, and the 1rial 
coun erred in dismissing the mother's 
SUit. 

Worker's compe nsation •.. 
§25-5-57(aX4)b nol unconstitutional 
Ex parte David Alkins (Re: Al.kins v. 

Cold Kist, Inc.), 24 ABR 3441 Ouly 27, 
1990). Alkins seuled a ,vorker's compen­
sation claim, ,1nd the circuit coun 
entered judgmenl In his favor Ondfng 1hat 
he had a 70 percent permanent impafr­
men1 of his ability 10 earn. Atkins' med­
ical condition subsequently wor..cned, 
and he filed a motton to reopen the ca~. 
and ullimately alleged that §2.5-5-S7(a) 
(4)b, Ala Code 0975), is uncon.stltutlonal 
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since ii permits an employer 10 request 
a review of a claim after adjudication, but 
does not provide the same right 10 the 
employee. The trial court denied Atkins' 
motion, and the court of civi I appeals af. 
firmed. On certiorari, the supreme court 
agreed with the lower courts. 

The supreme court acknowledged that 
§25-S-57(a)(4lb treats employers and em­
ployees differently in that ii allows the 
employer lo reopen a case when the 
court has previously round the employee 
10 be permanently and totally disabled. 
The supreme court noted that one of the 
principle objectives of the act Is the 
rehabilitation of permanently totally dis­
abled empl<>yeeS. By allowing emplO)-ers 
10 seek a reduction in the employee's dis­
ability classification, the act provides an 
incentive to the employer to rehabilitate 
the employee. In the process, the legis­
lative purpose of having the employee 
rehabilitated is carried out The legisla­
tion is therefore rationally related 10 a 
legitimate state Interest and does not 
violate the equal protection clause. 

Recent Decisions of the 
Alabama Court of Criminal 
Appeals 

Probation revocation- hearsay alone 
not enough 

Mallette v. State, CR-89-1054 (Ala.Crim. 
App., November 16, 1990)- Mallette 
contends that the trial court commined 
reversible error by revoking his probation 
solely based upon heresay evidence in 
the form of two laboratory analyses. A 
unanimous Alabama Coun of Criminal 
Appeals agreed and remanded with 
directions. 
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Some jurisdictions have upheld proba· 
tion revocations based on hearsay where 
the hearsay evidence is demonstrably re-
1 iable or exhibits indicia of reliability; 
however, Alabama courts have con­
sistently refused to sustain a revocation 
based solely on hearsay evidence. 
"While hearsay evidence may be admit· 
ted in probation revocation hearings in 
the discretion of the trial cour1, hearsay 
evidence cannot be the sole basis for re­
voking probation:' Ex parte Belcher, 556 
So.2d 366 (Ala. 1989); Mitchell v. Stale, 
462 So.2d 740 (Ala.Crim.App. 1984). 

In this case, the rwo laboratory reporls 
showed traces of marijuana, and they 
were the sole basis for the revocation of 
probation. The persons who actually per­
formed the rests ",ere not called to testify. 

The court of criminal appeals reasoned 
that "the use of such hearsay evidence 
as the sole means of proving the viola­
tion of the probation condition denied 
appellant the right to confront and cross­
examine the person who originated the 
factual information which formed the 
basis for the revocation. For this reason, 
appellant was denied niinimal due pro­
cess of law and the evidence was insuf. 
ficient 10 prove the alleged violation of 
probation:• 

Implied promise can negate 
voluntariness of confession 

Jones v. State, CR-89-745 (Ala.Crin,. 
App,, November 16, 1990)- Can a police 
officer's statement to a suspect that "you 
can help yourself' amount to an implied 
promise that the defendant would receive 
lighter punishment and thereby negate 
the voluntariness of his confession? A 
unanimous Alabama Court of Criminal 
Appeals answered yes. 

Defendant was indicted and convicted 
in the circuit court of Geneva County for 
two drug offenses. On appeal, he con­
tended that his confession was rendered 
involuntary during the interrogation by 
an interrogating officer telling him that 
"he could help himself:· During the 
course of the suppression hearing. the of­
ficer admitted that he made this state­
ment. The Alabama Court of Criminal 
Appea ls reasoned that " ... it is 
reasonable to assume that when Deputy 
Hobbs told appellant that he could help 
himself, the deputy meant that the air 
pellant could help himself by making a 
statement ... We are of the opinion that 

the statement 'you can help yourseW in 
the manner and in the context in which 
it was u5ed here, amounted to an implied 
promise that appellant would receive 
lighter punishment or no punishment at 
all if he cooperated and made a state· 
nlen1:' 

Judge Patterson, writing for the court, 
set out the legal yardstick as follows: 

"The true test of voluntariness of 
extra-judicial confessions is whether, 
under all the surrounding circum­
stances, they have been induced by a 
threat or a promise, express or im­
plied, operating to produce in the 
mind of the prisoner apprehension of 
harm or hope of favor; and if so, 
whether true or false, such co,,fes­
sions must be excluded from the con­
sideration of the jury as having been 
procured by undue influence. See also 
Ex parte McCary. 528 So.2d 1133 (Ala. 
1988). 

"It has long been held, under the 
right against self-incrimination, that an 
involuntarily given confession or in­
criminating statement is not admissi­
ble in a subsequent criminal prosecu­
tion. A great variety of circumstances 
may cause a confession or incriminat· 
ing statement to be classified as in­
voluntary. The test applicable in both 
state and federal prosecutions is 
whether the confession was free and 
voluntary; that is, it must not have 
been extracted by any sort of threats 
or violence, nor obtained by direct or 
implied promises, however slight, nor 
by the exenion of any improper in• 
fluence:· 

C. Gamble, McE/roy's Alabama Evidence 
§200.01 (3d ed. 1977). 
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Judge Panel500, in applying those legal 
principles to the foa<, found that Deputy 
Hobbs' implied promise thal the defen­
dani could help himself under the cir­
cumstances existing when the promise 
was made, would necessarily engender 
a hope of favor in the appellant's mind. 
For this reason. the statement was not 
voluntarily given, and should have been 
excluded from the consideration of the 
jury. 

Alabama's sta tute prohibitin g 
brokering of adoption declared 
unconstit utional 

Stare v. Gooden, CR-89-384 (Ala. 
Crim.App., September 21, 1990)-Crow­
ford, his wife and lhei r attorney were 
separately indicted for "ad,-ertising that 
they would adopt children and/or ••. 
holding OU1 inducemenis to a p.1rent .•• 
to part with her infant child" in vlolalion 
of §26-10.8, Code of Alabama (1975). 
Each of the defend,1n1s mOlled 10 dismiss, 
challenging the constitutionality of the 
statute. N. the heanng, the slate was 
represented by assistant attorneys general 
from the Office or the Attorney General, 
as wel I as attorneys from the Alabama 
Department of r luman Resources. The 
attorney general's office had "problems 
with the vagueness and some -lion 
about the constitu11onality of the statute 
as it now stand,:' The attorneys from 
OHR felt "that I he statute is sound." 

The circuit court of Montgomery 
County found that §26-1().8, Code of Ala­
bama 09751 ,vas constitutionally defec­
tive. On appeal, the Alabama Coun of 
Crfminal Appeals, in an oplnion 
au1hored by Judge Bowen, affirmed the 
judgment of the circuit coun. 

Section 26-1().8 srates in peninen1 part 
as lollows: 

It shall be unlawful for any person 
or persons, organizarions, hospitals or 
associations which have not been 
licensed by the State Department of 
Human Resources to advertise that 
rhey will adopc children or place them 
in foster homes or hold out induce­
ments to p.irencs 10 part with their off­
spring or Tn any 111anner knowingly 
become a party to the separation of 
a child from its parent, parents or 
guardian except 1hrough the commit­
ment of a court having jurisdoaion. 

Under Article 1, §6 of the Alabama 
Constitution of 1901, the right CJf an 
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accused to demand the nature and 
cause of the accusation Is a funda­
mental component of the right 10 due 
process: the defendant must fully and 
lntclligenrly under5land the charge to 
adequately prepare a defense. Young 
v. SI.ate, 348 So.2d 544 (Ala.Com.App. 
19771. "furthermore, because the 
charge is derived from a criminal 
stlltute, the statute itself must be suffi. 
cicnlly definite and certain 10 pass 
coMtilulional muster:• Newberry v. 
State, 493 So.2d 995, 996-97 (Ala. 
1986). 

In conclusion, Judge Bowen critically 
noted lhe following: 

"We will not belabor this matter. 
The s1;11ute is so vague, ambiguous, 
and broad that reasonable people 
must necessarily gues• at its meaning 
and differ as to its application. 11 is 
simply Impossible 10 state whar con­
duct Is and is no1 prohibited under the 
statute. 

"In rhos particular case, a significant 
indication that the statute is uncons1,-
1u1ional is found in 1he fact that §26-
1().8 has been repealed by 1990 Ala. 
Acts, No. 90.554, known as the l<'.la­
bama Adoption Code; which be­
comes effective January 1, 1991 
(omlning citations). The significance 
is nol merely in the foct that §26-10-8 
has been repealed, but In the com­
parison of the specificity and defini1e­
ness of the new provisions with 1he 
ambiguity and vagueness of the old. 
~ .• Comparison o( those provisions 

wilh § 26-lQ.8 reveals the conspicuous 
glaring constitutional deficiencies of 
§26-10-8:' 

Vehicular homi cide-error to inject 
uncharged miscondu ct 

Turner 11. State, CR-89-220 (Ala.Crim. 
App., September 21, 1990)-Turner was 
convicted of three counts of vehicular 
homicide and one count of leaving the 
scene ol an accident On October 27, 
1988, Turner was driving a loaded 1rae1or 
trailer truck and ran a red light in Sumi­
ton, Alabama. This trafnc violation (run­
ning the red light( resulted in Turner's 
truck colliding with a small automobile, 
kilhng the three occupants instde. 

During the defense's case, the State 
elicited testimony from Ms. Pannell, the 
defendant's ex-girlfriend, regarding the 

use of OYer-the-counrer diet pills. The 
defense obiected on the ground that Pan­
nell was nol an expen wimess and was 
not qualified to tesolfy as 10 the ellects 
of diet pills on the average person. The 
Al.ibama Court of Criminal Appeals 
agreed. 

Presiding Judge Taylor observed: 
"Moreover. Wl' are of the opinion 

that her testimony was undu ly 
lnnammatory in that it interjected the 
Issue of droving under the influence of 
drugs Into the tna1 even though the 
appellant was not charged m the on· 
dictment w,th that offense. Minshew 
v. Staie, 542 So.2d 307 (Ala.Crim.App. 
1968). Therefore, the trial court erred 
by allowing rhe State to ellc,r testi­
mony from Ms. Pannell reg.1rding the 
use of 0\-er-the-counter diet pills.• 

The appellate court also found merit 
in the defendant's contention that the 
trial court erred in refusing to gl11e hi~ re­
quested Jury charge concerning the re­
quisite mental Intent for the offense of 
leaving the scene of the accident. Specif­
ically, 1he coun refused to charge on 
mental intent based upon its holding that 
§32-10.1 (leaving the scene) Is a strict 
liability crime and no intent or mental 
Slate is required. 

Section llA-2-4 , Code of Alabama 
(1975) states in pertinent part: 

(b) Although no culpable men,~! state 
is expressly designated in a statue de­
fining an offense. an aJ)p<Opriate culp­
able mental state may ne-.'ertheless be 
required for the commission of lhat o~ 
iense, or with respect to some or all 
of the material clements thereof, II the 
proscribed condua necess.irily In­
volves such culpable mental ,rate. i\ 
statute definrns a crime, unless cl~ar­
ly indicaring a le8islatiw inrenr 10 1m· 
pose stricl llabtllty, states a crime of 
mental cu/pabiliiy. (Emphasis added) 

Section 32-10-1 contains no language 
indicating that it i~ a stria liabilfty crome. 
Bettis v. State, S34 So.2d 1135 (Ala.Crim. 
App. 1988). Thus, the issue of the defen­
dant's culpability should have boen pre­
sented to the jury in the court's Jury 
charge. This Is true especially In hght of 
the res1imony that the defendant ,vas 
found ,vandeting dO\vn the highway In 
a state of shock and suffering from 
amnesia immediately following the col, 
lision. • 
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MCLE 
by Keith 8. No rman 

Dire ctor of Programs, 
Alabama State Bar 

O n July 18, 1990, the MCLE Commis­
sion met at the Riverview Plaza in Mo­
bile. At that meeting, the Comm ission: 
approved, (or 6.0 credits, a mixed au­
dience seminar o n "S" corporatio ns for 
both attorneys and CPAs offered by Cum­
berland Institute for CLE; overru led the 
di rector's or iginal decision deny ing ac­
creditation and approved, for 6.5 credilS, 
a course on preventing employee law­
suilS sponsored by the University of Ala­
bama College o( Continuing Studies; and 
waived Regulation 3.4 so that instrncto rs 
for a program on the new rules o( crim­
inal procedure cou ld claim CLE credit (or 
their presentatio ns without preparing 
separate materials. 

On Septembe.r 21, 1990, the MCLE 
Comm ission met at the slate bar head­
quarters in Mon tgomery. Al that meeting. 
the MCLE Commission: reviewed a bar 
member's request for a waiver of the 
MCLE requirement because he was 
called to active dury and noted that un­
der Rule 2.C.1. when a reservist or a 
member of the Nationa l Guard is acti­
vated for mili tary duty, an attorney is en­
ti tled 10 cla im an exemptio n from the 
MC LE requirement for the year in which 
he or she is called and for as long as he 
or she con tinues to serve in the mi l itary; 
approved training programs sp0nsored by 
WESTLAW and LEXIS for computer-assis­
ted legal research; upheld the di rector's 
decisio n denying accreditatio n for a pro­
gram on RCRA corrective action which 
had been denied accredita tion because 
the program was designed primar ily for 
nonlawyers in vio lation of Regulation 
4.1.2.; upheld the director's decisio n 
denyi ng accredita tion for an executive 
environ mental briefing program which 
had been denied accreditation for the 
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same reasons as the previous program; 
and approved for 6.0 credits a mixed au­
dience seminar on law and church spon­
sored by Cumberland Insti tute for CLE. 

On November 7. 1990, the MCLE 
Commission met at the state bar head­
quarters in Mon tgomery. Al this meeting. 
the Commi ssion took the following ac­
tion: instructed 1he director to request 
more information before render ing a de­
cisio n on a bar member's request for a 
waiver of the 1990 CLE requirement be­
cause the membe r would be on mater­
nity leave from July 1, 1990, through 
December I, 1990; and approved for 6.0 
CLE credits, a nursing home law seminar 
for mixed audiences sponsored by the 
Cumberla nd Institute for CLE. 

The Comm ission granted approved 
sp0nsor status for 1991 to the ·sponsors 
I isted below: Accredited law schoo ls 
(ABA, AALS); Adminis trative Office of 
Courts-Alabama Jud icial College; Ala­
bama Bar Insti tute for Continui ng Legal 
Education; Alabama Consortium of Legal 
Services Programs; Alabama Criminal 
Defense Lawyers Association; Alabama 
Defense Lawyers Association; Alaba ma 
D istr ict Attorneys Association; Alaba ma 
Lawyers Association; Alabama State Bar 
and bar sections; Alabama Trial Lawyers 
Association; American Bar Association 
and bar sections; American College of 
Trial Lll\vyers; American Law Institute­
American Bar Association, Committee 
on Continuing Professional Education; 
Association of Trial Lawyers of America; 
Atlanta Bar Association; Baldwin Coun­
ty Bar Association; bar associations of the 
sister states, the District of Co lumbia, 
Puerto Rico and the trust terri tories; Bes­
semer Bar Association; Birmingham ·ear 
Association; Commercia l Law League 

Fund for Public Education; Continu ing 
Legal Education Satelli te Network; Cum­
ber land Institute (or Continu ing Legal 
Education; Defense Research Institute; 
Estate Planni ng Counc il of Bim1ingham, 
Inc.; Federal Energy Bar Associatio n; 
HunlSville-MadisonCounry Bar Associa-
1.ion; Insti tutes on Bankruptcy Law; Inter­
national Association of Defense Counsel 
Legal sections, agency programs-U.S. and 
state governments; Mobile Bar Asso­
c iation; Montgomery County Bar Asso­
ciatio n; Montgome ry Coun ty Trial 
lawyers Association; Nashville Bar Asso­
ciation; Nationa l Association of Attorneys 
General; National Associatio n of Bond 
Lawyers; National Association or R.1ilroad 
Trial Counsel; Nationa l Bar Association; 
Nationa l College of Distr ict Attorneys; 
National College of Juvenile Justice; Na· 
tional Health Lll\vyers Association; Na­
tional Institute of Municipal Law Officers; 
National Institute for Trial Ad'JOCacy; Na­
tional Judicial College; Natio nal Legal 
Aid and Defenders Association; National 
Organ i2a1ion of Social Security Claim­
ants' Representatives; National Rural 
Electric Cooperative Association, Legal 
Division; Patent Resources Group, Inc.; 
Practising law Institute; Southv,estern Le­
gal Foundation; Tennessee Association of 
Criminal Defense Lll\vyers; Transporta­
tion lawyers Association; Tuscaloosa 
C.ounty Bar Association; and Tuscaloosa 
County Trial Lawyers Association. 

The Commission also, for the first time, 
granted approved sponsor status 10 the 
following three sponsors: Bessemer Bar 
Association, National College of Juvenile 
Justice and Tuscaloosa County Trial 
Lawyers. 

In othe r matters: the Commission 
voted to cont inue its past po l icy of deny­
ing credit for topics dealing w ith stress; 
voted 10 adopt a policy 1ha1 no more than 
20 percent o( an approved sp0nsor's ac­
credited programs be mixed aud ience 
seminars; and voted 10 table until ilS next 
meeting a request by the Ethics Educa­
tion Commi ttee fo the Alabama State Bar 
to amend Regulation 3.5 10 allow extra 
credit for bar members attending ap­
proved CLE programs deali ng with the 
new rules of conduct . • 
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''Is That All There Is?'' 

(This portion of 1he ourgoing pr!!S1dent's 
final address appeared In \,o/. 29, No. 42 
of rile Bar Bulletin, an official publlca­
tlon of the State Bar of New Mexico.) 

A couple of months ago, I'm sure many 
of you saw the story In the Wall Street 
Journal of an attorney in Laramie, Wyom­
ing. Becky Klemt. She had goucn a 
$4.000 child support judgment for her 
clieni. The ex-husband had left Wyom­
ing and mOlll!d to Los Angeles, so Becky 
wrote many leners to Los Angeles seek­
Ing an attorney who would collect the 
judgment for her client. She waited, but 
she received no r1?$ponse. Finally, a let· 
ter arri\Oed from Steven G. Carris. a solo 
practitioner in Irving. Califomia. It read 
as follows: 

'W ithout sounding pretentious, my 
current retainer for c.ises is a flat 
S 100,000.00, with an additional charge 
o( Sl,000.00 per hour. Since I specialize 
in lntemational trade in g~politic.il re­
lations between the Middle East and 
Europe, my clienrele (which was mis­
spelled) is very unique and limited, and 
I am afraid that I am unable to accept 
other work at this time:" 

This letter inspired Becky to write what 
has now become a famous letter around 
the country. She began: 
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by James Jay Mason 

"Sieve, I've got news-you can't say you 
charge a $100,000.00 retainer fee and an 
additional $1,000.00 an hour without 
sounding pretenrious. .. especlally if you 
are writing to someone in uramie , 
Wyoming. where you are considered 
pretent ious if you wear socks 10 
court, ... Hell, Steve, all the lawyers in 
Laramie put together do ,1'1 charge 
S l.000.00 an hour:' 

She then mentioned that her law firm 
in Laramie had an in1ema1ional flil\'Or 
because people at the firm regularly 
ordered MeKlcan food and one partner 
had actually studied a foreign language, 
Latin, in high school and suggested that 
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perhaps a merger of the two firms was 
in order. She contlr,ued: 

"Steve, let us k11ow when we should 
join you in California so that we c.in 
begin doing whatever it is that you do. 
In anticipation o( the mO\,e, we've all 
been practicing trying 10 say we charge 
$1,000.00 an hour with a straight face, 
but we haven't been able to do il .... 
Anyway, because I'll be new 10 the area 
of international trade and g~politl c.11 
relations, I'm thinking of only charging 
SS00.00 to $600.00 10 begin with, Will 
that cover our overhead! P.S. lncident.1-
ly, we have advised our client ol your 
hourly rate. She is willing to pay you 
S 1,000.00 an hour 10 collect this judg. 
men1 prcJYided 11 does not lake more than 
four seconds.· 

'.\ell, Becky Klemt has since gouen Job 
offers and marriage proposals from nil 
over the country. In fact, the main office 
or Amoco in Calilomia recommended 10 
the regional office In Denver 1ha1 they 
hire Becky solely on the basis or 1he 
le1ter. 

So, again, I poso 10 you about 1he prac­
tice of law and the search for the ultimate 
number of billable hours. As Peggy Lee 
once sang. · ts that all there is?" Those of 
you who participate in other good causes 
knO\V that there Is much more 10 the 
practice of law. 
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Opinions of the General Counsel 

QU ESTION: 
The Disciplinary Commission has been asked to review 

three similar marketing schemes offered by 1he Personal In­
jury Trial Lawyers Association, Inc., Bankruptcy Attorneys 
Trust, and DWI/DUI Defense League. PITLA (the Personal In­
jury Trial Lawyers Associa1ion, Inc.), is organized as a non­
profit corporation under the laws of 1he Slilte of Delaware. 
Derailed materials of this na1ure are not available in reference 
to the Bankruptcy Attorneys Trust or the DWI/DUI Defense 
League, but their organization and governance is believed 10 
be so similar 1ha1 discussion of the PITLA program will be 
sufficient to address 1he other two. 

ANSWER: 
In 1he view of the Disciplinary Commission, par1icipation 

by an Alabama lawyer in any of the three progroms discussed 
herein, Personal Injury Trial Lawyers Association, Inc., the 
Bankruptcy Attorneys Trust, or the DWI/DUI Defense League, 
would constitute a breach or the Code of Professional Respon­
sibili ty. 

DISCUSSION: 
Temporary Disciplinary Rule 2-102(0 of the Code prohibits 

the participation of an Alabama lawyer in a for-profit referral 
service. While it is acknowledged that PITLA styles itself a not­
for-profit corporation, and further acknowledged lhat the State 
of Delaware has granted not-for-profit corporate status to 
PITLA, the admonition of Temporary DR 2-102(C) is not solely 
determi nee! by the tax status of the corporate entity. One in­
tent of DR 2-102(C) is to prevent in-person or telephonic mar­
keting of legal services by non-lawyers, and by organizations 
or entities not subject to direct regulation by the authorized 
regulatory agency, (i.e., the state bar). 

Another purpose or the rule is to prevent fee-spliuing by 
lawyers with non-lawyers, and a third purpose is to limit the 
economic factors that might encourage solicitation. The not­
for-profit language is suggested by United States Supreme 
Coun opinions in the Primus and Buuon cases. In re Primus, 
436 U.S. 412 (1978) and NAACP v. Buuon, 371 U.S. 415 (1963J. 
Accordingly, these programs violate the spirit, if nol the let­
ter, of DR 2-102(C). Compliance with 1he form is not the same 
as compliance with the spirit of the rule. It is our opinion 
that the drafters of this rule intended the 11ot-for-proOt refer· 
ral service concept to lirnit the operalion of referral services 
to those organized and operated to serve the public and to 
provide information about legal services 10 the disadvantaged; 
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by Alex W. Jackson, assistant general counsel 

something more in the nature of a public service than a limha­
tion on the corporate or taxable status of the service was the 
motivation behind this provision. For-profit services are not 
permiued due, at least in part, to the fee-splilling considera­
tions mentioned earlier. However, as previously stated, these 
issues do not form the basis or our opinion. 

A more determinative issue, particularly in reference to the 
Personal Injury Trial lawyers Association, Inc., arises from the 
implication of exper1ise or specialization conveyed by the title 
of the corporation. Temporary Disciplinary Rule 2-101, when 
read in lotality, and when read together with Temporary DR 
2-104, clearly prohibits any implication or statement of 
specialization or experiise. The Supreme Couri of Alabama, 
in recognizing that some types of truthful and non-deceptive 
information about the educational qualifications and certifica­
tions granted to lawyers by outside certifying organizations 
should be allowed in attorney adver1ising, adopted Temporary 
Disciplinary Rule 2-112, which provides for the approval of 
cerrirying organizations by the Alabama State Bar prior to in­
clusion of 1hat information in attorney advertising. The pro­
visions of these various Disciplinary Rules are set for1h herein, 
to-wit: 

"Temporary OR 2-102 Advertising 
(C) A lawyer shall not give anything of value to a person 

for recommending the lawyer's services, except that a 
lawyer may pay the reasonable cost of any advertise­
ment or written com,nunication permitted by this rule 
and may pay the usual charges of a not-for-profit lawyer 
referral service:· 

Temporary Disciplinary Rule 2-IOl provides as follows: 
"DR 2-101 Communications Concerning a Lawyer's 
Services 
A lawyer sh al I not make or cause to be made a false or 
misleading communication about the lawyer or the 
lawyer's services. A communication is false or mislead­
ing if it: 
(A) Contains a material misrepresentation of fact or law, 

or omits a fact necessary to make the statement co,1-
sidered as a whole not materially misleading. 

(BJ Is likely 10 create an unjustified expectation about 
results the lawyer can achieve, or states or implies 
that the lawyer can achieve results by means that 
violate the rules of professional conduct or other law; 
or 

(CJ Compares the quality or t·he lawyer's services with 
the quality of other lawyers' services, except as pro­
vided in Temporary DR 2-104. 
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(D) Communicates rhe cenificarion 
of rhe lawyer by a certifying 
organization except as provided 
in Temp0rary DR 2-112." 

Temporary Disciplinary Ruic 2-104 stares 
as follows: 

"DR 2-104 Communication of Fields 
of Practice 
A lawyer may communlcare the fact 
that the lawyer doe$ or does not 
practice in particular fields of law. A 
lawyer shal I not state or imply that 
the lawyer is a spedalls l except as 
follows: 
(AJ A laW)'t!r admiued to engage In 

patent practice before the United 
States Patenr and Trademark Of. 
fice may use !ht' designation 'pa­
tent attorney' or a subsrantially 
similar designation. 

(8) A lawyer engaged in admiralty 
practice m.:ry use the designation 
'admiralty. 'proctor in admiralty' 
or a subsrantially similar deslgn.r 
tion ... 

Temporary Disciplinary Rule 2·112 pro­
vides as follows: 
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"DR 2-112 Advertising of Certifica 
lion 
(A) A lawyer shall not advertise that 
he has been certified by a certifying 
oiganization, unless rhe certifying or­
ganizalion has been aPl)l'(M!d for ad­
,1!nlslng of certification by rhe pro­
cedures set fonh bolow. 
(Bl Approval of cerrifying organiza­

rions shall be granted only upon 
a finding thar the advertising by 
a lawyer of a certificarion by the 
certifying organization will pro­
vide meaningful infonnarion thar 
is not false, misleading. or de­
ceptive, for use or rhe public In 
selecting or retaining a lawyer. 

(C) The procedures for approval of a 
certifying organization shall be 
as follows: 

(ll Application for approv3l ol a 
certifying organization shall be 
made 10 the General Counsel 
of the Alabama State Bar pur­
suant to such pl'Qcedures as the 
General Counsel may from 
time to time establish in writ­
ing. The application shall be 
accompanied by a reasonable 
application fee 10 be set by the 
General Counsel. Such pro­
cedures and fees shall not be 

effective until appro,,ed by the 
Disciplinary Comm1ss,on. 

(2) The General Counsel shall 
make such investigation, formal 
or informal, as he shall deem 
necessary or desirable. Upon 
conclusion o( his investigation 
he shall prep.ire a written re­
port approving or disapproving 
the certifying organization. 

(3) Upon approv.11 by the General 
Counsel of the certifying or­
ganization, the General Coun­
sel shall gi"'1 notice of the ap­
proval. 

(4) If the General Counsel disap­
plO\'!!d of the certifying organi­
zation, then the applicant may 
within sixty (60) days of the 
date of the General Counsel's 
report appeal the disapproval to 
the Disciplinary Board of the 
Alabama State Bar, which shall 
assign the appeal 10 a panel of 
the Board for a hearing. The 
hearing shall be conducted in 
a proceeding de novo, with the 
burden of proof on the appli­
cant. All com or the appeal 
proceeding shall be taxed to 
the applicant 

(Sl The applicant or the General 
Counsel m.:ry appeal the order 
of the panel of the Disciplinary 
Board of the Supreme Court of 
Alabama pursuant to the Ala­
bama Rules of Appellate Pro­
cedure and Rule B(d) of the 
Rules of Drsclpllnary En­
forcement. 

(6) The approval of a certifying 
organization shall be effective 
for five yea No from the date of 
the approval; provided, how­
ewr, that, for r<.>asonable cause, 
the General Counsel m.:ry with­
draw in a written repon the ap­
proval of a certifying organiza. 
tion, which withdrawal may be 
appealed to the Disciplinary 
Board under the same pro­
cedures as if an application 
were disapprOlled by the Gen­
eral Counsel. The burden of 
proof shall remain on the certi­
fying org.inizatlon:· 

it 1s our opinion that the name ''Per­
sonal injury Trial Lawyers Association" is 
an implicit statement regarding certifica-

tron, specialization or expertise. It is our 
further opinion that this name omits facts 
necessary 10 make the Citle, raken as a 
whole, not materially misleading and 
thcl'eby constitutes a per se violation of 
the above-cited Disciplinary Rules. We 
hove noted in reaching this conclusion 
that the "Standards for Panicipation", 
previously attached hereto and made a 
part hereof, attempt to CMablish some 
minimum standards to be applied to at­
tomeys participating In the PITLA pro­
gram. These same st.1ndJrds create an 
additional Implication that lawyers par­
ticipating in the PITLA program h3'1! 
bl)en certified or approved or endorsed 
by thi~ group or entity and found to be 
deserving of inclusion in the PITLA pro­
gram. In our view this quasl<ertification 
~tandard violates the provisions ofTem­
porary Disciplinary Rule 2-112 and the 
implied comparison wilh lawyers choos­
ing not to participate in rhe program, for 
whatever reason, is violative of DR 
2-101(0. To the extent thar pamcipation 
m the olher programs considered herein 
ls governed by similar provisions, they are 
also violative or thl!Sc portions of the 
Code. 

PITLA maintains that II ls a cooperative 
advenislng venture among lawyers, but 
thar is not a factually SU)tlsnable posi­
tion. No group of law~ers associated 
themselves together for the purpose of 
marketing their services a, a group. In the 
in)tance of PITLA, and In the instance of 
Bankruptcy Anorneys Trust and the r:J.NJ/ 
DUI Defense league, a sophisticated 
marketing and adverti<ing scheme was 
put together by non-lawyers who then 
recruited a group of lnwyers to participate 
in the program. When rhis has been 
completed the advenislng agency then 
Interfaces with the public, through non­
lowyer personnel, in nn environment 
totally separate and apart from the super­
vision, direction, or control of any of the 
lawyers 1rM>lved m. or benefiting from, 
the marketing program. While the adver­
tisements utilized by l'ITLA, and rhe 
other programs, may Include the dis­
claimer, as required by DR 2-102(E), and 
may include the name of a lawyer pay­
ing (or the placement of the ad [DR 
2-102(0)), it is very doubtful that the 
named lawyer is, in fact, responsible for 
the content of the ad or that he in any 
way exercises any meaningful control 
over any aspect of rhe marketing pro-
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gram. Once again, an apparent ad­
herence 10 the form or 1he rule exists 
without due consldera1ion or the sub­
stance, or in1en1, or 1he rule. 

Under these programs a certain num­
ber of ad,1!rhSong slots are ilVililable in a 
given, defined mari(eL PITLA materials 
indicale 1ha1 • referrals are handled on a 
strict ro1a1lon basis and members may ac­
quire as many po~ilions as they desire 
or course, the more rotation slots per a1-
1omcy will enhance the total percemage 
or 1he number or referrals for tha1 
member ... :· Whatever 1his mari(eting 
scheme is, II is 1101 a 1rue referral service, 
nor is ii a 1rue cooperative advertising 
venture among auomeys. Pursuant to the 
rules or participation, an entire market 
can be captured by one law)1!r or law 
!inn willing 10 make an economic com­
mitment. Under such a scenario the 
lawyer or law finn would receive all 
"referrals" generaled, an apparent con­
ceptual inconsis1cncy 10 the self-pro­
claimed mutuality or interest embodied 
in the program. A one-lawyer referral ser­
vice is a sham, as is a one-lawyer coop­
era1ive advertising vcnlure. 

The Discipllnory Commission is (ur-
1her 1roubled by the Implication thal 
PITLA, et al., are organized groups or 
associations of hr,vyers that have come 
1ogether to offer spccinc legal services to 
the public. None ol 1hese particular pro­
grams conia,n or require any meaningful 
organizattonal s1ruC1ure among partici­
pahng anorneys. There are no regular 
meetings, no educational or social pro­
grams; in short, no incidents of a normal 
organization or association (as used in 
Personal lniury Trial L,1w~rs Association 
o, DWI/DUI Derense league) <emphasis 
added). While 1hel'l.' may be mass mail­
ings 10 all parilclpan1s. n11d pro forma 

governing boards organized primarily 10 
meet bar advertising criteria. the main 
point ol common interest is economic; 
all of the pariiclpanlS make their checks 
out 10 1he same marketing organization. 
Such organizational ,1ruC1ure as there is, 
ls imposed lrom 1he ou1S1de along these 
economic lines, a dis1lnctlon in no way 
apparent 10 the con;uming public 
though, in all likelihood. of interest 10 
them. 

The names or these groups were not 
chosen by ;icclden1. Concepts such as 
strength through numbers, group sup­
port, focused legal skll ls and the like are 
all a part of the Intended subliminal 
message co!M!yl!d by 1he names ol these 
programs, and that makes the messages 
misleading. 

The group concept, or associational 
impllca11on, 1s valid only in a limited, 
economic sense. There are no other 
meaningful associational characteristics. 

Richard Wilson 
& Associates 

Registered 
Professional 

Court Reporters 
17 Mildred Street 

Montgomery, Alabama 36104 

264-6433 

The consuming publlc Is lead 10 believe 
1ha1, by calling a WATS number 
mentioned in a very slick, prolessional 
ad, they are being plugged into a net­
work of caring. competent, highly ex­
perien ced ldwyers, selec ted and 
approved by some group or entity and 
presented 10 the public "1laring the man­
tle of "association". In fact, lew, ii any; ol 
these assump1lons are jusliOed, but the 
pub I le has no way or knowing 1his lrom 
lhe I 11forma1ion provided. Competent, 
experienced, dcdlca1ed lawyers may par­
ticipate in these programs, bu1 the im­
plication Is that ,111 participanlS meet 
some higher slandard, and It is this im­
plication that Is so troublesome and so 
difficult to justily. This implication also 
constilu1es a dear violation o( DR 2-101, 
DR 2-104 and OR 2-112. 

While these groups do not claim to be 
certifying organizations subject 10 ap­
proval under DR 2-112, an analysis of 
their method ol operation and advertis­
ing content lea..es the impression 1ha1 
they operate very close 10 the line. \Ne 
have already opined that lhere exists an 
inference ol associational acceptance 
and endorsement. INe believe this in­
ference 10 be sufficien1ly s1rong, and of 
such a character, as 10 conslilute a breach 
or DR 2-101(0) and DR 2-112. 

Taken In 101.1lity, all o( these marketing 
programs must be viewed as operating 
outside 1he permissive parameters estab­
lished by the Alab.lma Code of Profes­
sional Responsibility (and the Alabama 
Rules or Professional Conduct, effective 
January 1, 1991, and substantially similar 
in all material respec1s). Accordingly. we 
are of the opinion 1ha1 participation in 
these programs by Alabama attorneys 
would be ethically improper. [R0-90-
49(A) 8, (B)I • 

COMDAT CORPORATION 
ANNOUNCES fTS SOFTWARE 
JNSTALJ.NION AND SUPPORT 
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ON A PER HOUR FEE 84SIS WE 
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Memorials 
James A. Avary-Lanett 

Admitted: 19n 
Died: December 16, 1990 

George Patrick Brown, Jr.- Marshall, 
Michigan 
>.dmitted: 1948 
Died: December 1, 1990 

Clarence William Dunker-Mod esto, 
California 
Admllled: 1935 
Died: August 9, 1990 

Walter Frederick Eigenbrod-Hun tsville 
Admitted: 1947 
Died: November 8, 1990 

John Oscar Harris-Montgom ery 
Admlned: 1934 
Died: December 19, 1990 

Gifford Bcnnell Haynes, Jr.-B essemer 
Admiued: 1969 
Died: November 27, 1990 

George William McBurney--Florence 
Admitted: 1940 
Dled: August 11, 1990 

Wordlaw Ramsey McKinney, Jr.-Mobile 
Admlned: 1965 
Died: December 6, 1990 

Jan Branton McMinn-Tuscaloosa 
Admined: 1978 
Dil'd: November 25, 1990 

Calvin Pool-Creenvill e 
AdmiUed: 1917 
Died: September 20, 1990 

Hubert Lee Taylor-J asper 
Admlned: 1967 
Died: November 8, 1990 

Elizabeth Johnson Wilbanks-­
Birmingham 
Admlned: 1936 
Died: October 17, 1990 
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( Al VI~ POOL E 

After engaging In the general practice 
of law in Greenville, Alabama, for more 
than 60 years, Calvin Poole died at home 
September 20, 1990. He is survived by 
one son, Elisha C. Poole, also a lawyer, 
two grandsons, both of whom are law­
yers, and four great-grandchildren. 

Poole was born on a farm in Butler 
County on August 26, 1893, and received 
his undergraduate degree in 1914, Phi 
Beta Kappa, and his law degree In 1917 
from the University of Alabama. 

He enlisted in the Army in 1917, was 
commissioned and seM?d with distinc­
tion with the 7th Infantry RegimenL He 
was sent to France with the A.E.F. and 
participated in the bani es of the Marne, 
St. Mihiel and Meuse-Argonne. He was 
awarded the Purple Hean for wounds re­
ceived in combat. 

Poole entered the general practice of 
law in Greenville in 1920 and continued 
in practice until his retirement in 1986, 
a period of 67 ~ars. He served as county 
solici tor (1921-23), circuit solicitor 

(1923-3.3) and as a member o( 1he Ala­
bama State Bar Board of Commissioners 
0949-53). 

As a law)e~ he was of the old school­
colorful, tenacious. always an aggressive 
advocate and always a wonhy foe. Even 
In his losses (which were rare), his op­
ponents always knew they had been in 
a flghL 

Poole's character was recognized early 
by Dean A.J. Farrah who commented In 
a lener dated July ll , 1917, in which he 
recommended him for a commission: 
"Mr. Poole is a good man, mentally, 
physically and morally, a man who dis­
charged with fidelity every duty placed 
upon him during his connection with 1he 
Law School ... He has, In a remarkable 
degree, the qualities or a leader and 
would inspire the confidence and respt.>ct 
of other men:• 

His ability again drew comment In 
1970 from his old friend, J.0. Sentell (!hen 

editor of The Alabama Lawyer, who re­
ferred to him as "a very resourceful law­
yer, ,vho has the uncanny faculty of being 
at the right place at the right time." 31 Ala. 
lawyer 365 Uuly 1970). 

Also active and successful in business, 
Poole served (or years as a director and 
later as chaim1an of the board of The first 
National Bank of Greenville. 

Known for his sharp wit as well as for 
his legal talent, Calvin Poole will be long 
missed and not readily replaced. 

H. Edward Mcferrin 
Poole & Mcferrin 

Greenville, Alabama 

January 1991 



Disciplinary Report 
Disbarment 

• The Supreme Court of Alabama entered an order 
NOi/ember 13, 1990, disbarring Birmingham lawyer James Can­
non, Jr., effeclive December 26, 1990. Cannon failed to file 
a responsive pleading to certain disciplinary charges pending 
against him, and, thus, was found guilty thereof. [ASB Nos. 
88-747, 88-770 and 89-183] 

Public Censure 
• On November 2, 1990, Charles Clifford Carter, an 

Alabama lawyer practicing in Columbus, Georgia, was publicly 
censured for violating Disciplinary Rules 6-101 (A), 7-101 (A) 
0) (2) & (3). and 1-102 (A) (5) of the Code of Professional 
Responsibility of the Alabama State Bar. Car1er filed a bankrupt­
cy petition in the United States Bankruptcy Court for the Mid­
dle District of Alabama for a client, and thereafter failed to 
attend the first meeting or creditors, failed 10 timely submit a 
confirmable proposed plan, failed to attend two "show cause'' 
hearings ordered by the bankruptcy judge, and failed 10 make 
a timely refund of his fee to his client when ordered 10 do so 
by the court. 

Time & Money 
Nothing is more important to your practice 

The Alabama State Bar provides services and pro­
ducts to save you time and money. 

Membership services are available to you at little or 
no cost. These services are provided for you as a 
member. 

If you are interested in saving time and money, call 
ASB to obtain rurther information concerning any of 
the membership services listed: 

Car rental discounts 
CLE seminar schedules 
FAX service 
Ethics opinions 
Group hospital, disability and life insurance 
l aw office consulting service 
lawyer referral 
legislative newsletter 
LEXIS 
Professional journal 
Reports of Alabama Supreme Court decisions 
Sections (14 different areas of practice) 
Substance abuse assistance 
Travel programs 

ASB • Alabama State Bar • (205) 269-1515 

The Alabama 1.;iwyer 

Carter was suspended from practice before the Bankrupty 
Court for one year and was found by the Discipli'nary Board 
of the Alabama State Bar 10 have willfully neglected a legal 
matter entrusted 10 him, to have failed to seek the lawful ob­
jectives of his client, intentionally failed to carry out a con­
tract of employment entered into with his client, prejudiced 
or damaged his client during the course of a professional rela­
tionship, and engaged in conduct that is prejudicial to the ad­
ministration of justice. (ASB No. 89-501] 

Private Reprimand 
• On November 2, 1990, a lawyer was privately 

reprimanded for making false or misleading communications 
about ~1e lawyer or the lawyer's services. The lawyer ran an 
advertisement seeking election to a judgeship. In that adver­
tisement, the lawyer made material misrepresentations. omit­
ted facts necessary to make the statement considered as a 
whole not materially misleading, and compared the quality 
of the lawyer's services with the quality of other lawyers' ser­
vices. [ASB No. 90-406] • 

Riding the Circuits 
Tallapoosa County Bar Association 

The following officers were e lected for the 1991 
year: 

President: E. Paul Jones, 
Alexander City 

Vice-president: Charles Reynolds, 
Alexander City 

Secretary/Treasure r: Charles R. Gi llenwaters, 
Alexander City 
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Young 
Lawyers ' 

Section 

I n December 8, 1990, the Ex· 
ecutJve Committee o/ the Ala-
bama State Bar Young Law­

yers' Section met for the fourth and 
final time or l 990. The meeting was 
a re50unding success. The committee 
laid the groundwork for an ambitious 
and imponan1 agenda for calendar 
year 1991. Harold Albritton, president 
of the state bar, attended 1he mee1ing 
as a special invited gues1 and provided 
much insight and encouragement, for 
which we are grateful. 

Ahhough II would be Impossible for 
me to mention all o( lhe projects and 
goals with which the YLS is involved, 
I take this opponumty to discuss a (ew 
of the highlights. 

Bar admi ssions ceremony 
Each year, the YLS assumes the task 

of planning 1he bar admissions cere­
mony for ne-,v adminees. The cere­
monies provide an imponant oppor­
tunity for friends and h,mlly to gather 
in Montgomery to wa1ch as new law­
yers begin their careers as profes­
sionals in Alabama's leg.ii community. 
The occasion is marked by happiness 
and solemnity, and acts as a reminder 
to each of us that we are public ser­
vants expected to maintain the high­
est degree of professionalism. 

for the pasl few years, Rebecca 
Shows Bryan has done an outstanding 
job (or the YLS in Pllltlng together the 
ceremonies. I offer our sincerest thanks 
lo Rebecca as she passes the reins to 
Alyce Spruell for this important func­
tion of the section. 

Youth Judicial pro gram 
The section ~ hand-in-hand 

with the Alabama YMCA Youth Pro-

Walk er Percy Badh3n,, Ill 
YLS President 

grams oig.1nilations to condUC1 a 
youth judicial program each year for 
state high school studen1s. The pro­
gram ls similar to law school moot 
coun competitions and provides high 
school students a good oPPortunity to 
gain insight and appreciation for the 
legal sys1em. Section Executive Com­
mittee member Charlie Anderson has 
worked tirelessly on this project, and 
its enormous success and growth are 
due in large pan to him. I( you are in­
terested In wori<ing with one of our 
high school 1rlal teams. contact Charlie 
or me for lnlom1ation. The experience 
is as rewarding (or the lawyers as it is 
for the students. 

Semina rs and program s 
Each year, 1he YLS sponsors a num­

ber of seminars and programs which 
serve the du.ii purpo5eS o( providing 
quality c:onttnuing leg.,! education and 
a forum for the state's young lawyers to 
gather and share their experiences. Two 
of the more popular seminars. which 
are co,sponsored by the Alabama law 
lnstirute, are the Boose,dle,Gap seminar 
and the yearly SanDestin seminar. This 
year, Steve Shaw ls wori<lng with the In­
stitute in planning the fonner seminar, 
whk:h is one o( the most romprehen. 
sive and help/ul introductory programs 
for new lawyers. Frank Woodson and 
Hal West are spearheading the YLS' ef­
forts on what promises to be one of the 
best San0e$rin programs C\'llr. Watch 
your mail for announcements, and 
make plans to attend. 

New pro grams 
The Executive Committee is also 

looking into a number ol new projects 
which will be announced In upcorn-

Ing articles. Among these, 1he YLS is 
developing projects addressing issues 
such as quality or lifo for Alabama at· 
tomeys, and vanous problems facing 
law students and pre-law student~. I 
think the YLS Is uniquely su11ed to ad­
dress these Issues. 

National involvement 
We have several Alabama young 

lawyers involved on a national level 
with the Young Lawyers' Dlvi~lofl ol 
the American Bar Association. Keith 
Norman, Jlm Priester, Robert Baugh, 
Buddy Smith, Duane Wilson, Bany 
Ragsdale, and I all serve on llilrious 
ABNYLD committees. This national 
involvement has been rewarding and 
provided re,:ognltion and appreciation 
for Alabama's young lawyoo. 

lo ca l affiliat es 
The Alabama YLS is a statewide or­

ganization which has a number of re­
gional or local affiliates. For example, 
Binningham, Mobile, Montg0mery 
and Hunt5ville each have local young 
lawyer organizations. Thi~ year, our 
Executive Committee has set as its 
number one go.ii establtshing better 
communication and closer bes to these 
local affiliate chapters. I think the state 
and local young lawyer organizations 
wil I benefit tremendously from this 
mutual cooperatlon. 

Recently, I have been in touch with 
LaBella Alvis, presideni of 1he Binn­
Ingham YLS; Laura Crum, president ol 
the Montgomery County YLS; Frank 
Woodson, president of the Mobile 
YLS; and Russ Eason, president of the 
West Centml Alabama YLS ln an effort 
10 bring together 1hese org.1nizations 
in what I hope to be a long-tenn won<· 
ing relationship. In my next column, 
I will highlight the officers and ac­
tivities of these groups. 

The YLS is the future of the Alabama 
State Bar. It rs up to us to ensure that 
future remains bright This can only be 
done with involvement. I encourage 
each of you to become active m your 
local Yl.S chapters and volunteer your 
time and energy (or the many projects 
being conducted. The time you spend 
may not be billable, but It will be 
rewarding. • 
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FOR SALE 

FOR SALE: U.S. Supreme Court Reporrs 
(Publ isher: lawyer's Coopera1ive) 
$1,000; Alabama Law Reporrs 3d & 4th 
(Publisher: Lawyer's Cooperative) 
$1,800; Proof of Facts lsl, 2d, 3d (Pub­
lisher: Lawyer's Cooperarive) $1,300; 
Handling Federal Estate & Gift Taxes 
(Publisher: Lawyer's Cooperative) $100; 
Defense of Drunk Driving (Publisher: 
Mallhew-Bender) $250. All sets are 
complete and up-to-date. Contact 
Brogden & Quat11ebaum, P.O. Drawer 
908, Ozark, Alabama 36361, or phone 
(205) 774-51 n. 

FOR SALE: Save 50 percent on your law 
books. Call National Law Resource, 
America's largest law book dealer. Huge 
inventories. Low prices. Excel lent qual­
ity. Your satisfaction absolutely guara11-
teed. Also, call America's largest law 
book dealer when you wan1 to sell your 
unneeded books. Call for your free, no­
obligation quo1es, (800) 279-7799. Na· 
tional Law Resource. 

FOR SALE: West B~nkruptcy Digest 
(25-volume set), $1,000; USCA, $1,300; 
\Akst Bankruptcy Reporter (through Vo~ 
ume 110), $4,300; White and Summer 
on UCC (two volumes), $80. All up­
dates current through February 1, 1990. 
Contact Alice Hancock, UAW Legal 
Services Plan, 9238 Highway 20 West, 
Meadow Green Centre, Suite 750, 
Madison, Alabama 35758. Phone (205) 
461-7526. 

FOR SALE: Antique Alabama maps, 
1820s-1860s. Great for office decoration 
or gi/1. Guaranteed authentic. Write, 
call or FAX for list. Sol Miller, P.O. Box 
1207, Huntsville, Alabama 35807. 
Phone (205) 536-1521, FAX (205) 534-
0533. 

FOR SALE: Alabama Law Bibliography. 
Au1J1or/title index, a,er 325 entries. Sub­
ject index, over 425 entries. $23.95 (Ala­
bama sales tax, .96/Montgomery city 
and county, .96). Make check payable 
to Barrister Press. Mail order to JPS/BP, 

The Alabama lawyer 

AUM, 7300 University Drive, Mont· 
gomery, Alabama 36117. 

FOR RENT 
FOR RENT: Office space, south side of 
Birmingham, up to 2,300 square feet. 
Reasonable rate, attractive brick build­
ing. complete with draperies, carpeting, 
wallpaper and free parking. Located at 
2153 14th Avenue, South, Birmingham, 
Alabama. Phone (205) 967-5560. 

WANTED 
WANTED: Alabama Criminal Justice 
Training Center, Selma, Alabama, estab­
lishing small law library for student use. 
Need West's Uniied Stales Supreme 
Court Reporter, Vol. 1-79, 102-current, 
and Federal Reporter 2d, Vol. 295-603. 
Any donations accepted. All donations 
tax deductible. Will pick up at your of­
fice. Contact Corporal Pal.rick Ma· 
haney, Alabama Department of Public 
Safety, P.O. Box 1511, Montgomery, 
Alabama 36102. Phone (205) 242-
4392. 

POSITIONS WANTED 
POSITION WANTED: Experienced 
ERISA and employee benefirs auorney 
seeks challenging position with law 
firm or corporation in Birmingham 
area. Strong personal and writing skills. 
O. D. 1977) Respond to P.O. Box 43145, 
Birmingham, Alabama 35243. 

POSITIONS OFFERED 
POSITION OFFERED: Jackson, Missis­
sippi, law firm seeks Alabama attorney 
(or irs Tuscaloosa, Alabama, office. Can­
didate should have minimum of two 
years' litigation experience with em­
phasis in areas ol defense ol insurance, 
workers' compensa1ion and occupa­
tional lung disease claims. Send con­
fidential resume to Managing Partner, 
P.O. Box 13669, Jackson, Mississippi 
39236-3669. 

POSITION OFFERED: Assistant District 
Attorneys-Mobi le County, Alabama, 
District Attorney's Office seeks experi-

enced lawyers to conduc, criminal 
prosecutions. Prefer members of Ala­
bama State Bar with at least two years' 
trial experience. Salary negotiable, 
commensurate with experience. All in­
quiries confidential. Send resume and 
references to Chris N. Galanos, Dis­
trict Attorney, P.O. Box 2841, Mobile, 
Alabama 36652. 

POSITION OFFERED: Dissatisfied? 
Non-practicing attorney has found 
proven way to build a passive six-figure 
annual income without a boss, em­
ployees, or debt. Seeking two or three 
key people to duplicate my business 
from your market. Can be developed 
part-time. For information send resume 
to Diane Temple, One Perimeter Park 
South, Suite 100N, Birmingham, Ala­
bama 35243. No representation is 
made about the quality of the legal ser­
vices 10 be performed or the expertise 
of the lawyer performing such services. 

ATTORNEY JOBS: Na1ional and fed. 
eral Legal Employment Report: highly 
regarded monthly detailed listing of 
hundreds of attorney and law-related 
jobs with U.S. government, other pub­
lid private empl()yers in Washington, 
D.C., throughout U.S. and abroad. 
$32-3 months; $55-6 months. fed. 
eral Reports, 1010 Vermont Avenue, 
NW, #408 -AB, Washing1on, D.C. 
20005. Phone (202) 393-3311. Visa/MC. 

SERVICES 

SERVICES: Legal research-Mem­
oranda, trial and appellate briefing and 
argumen1 on all issues. Harvard law 
School graduate with seven years' ex­
perience, including two years as law 
clerk 10 federal district judge and brier 
writing and oral argument in state ffex­
as) and federal (5th Circuit) appellate 
courrs. Recently moved to and admil­
ted to bar in Alabama. $40 per hour. 
Phone 270-8390 (Montgomery). No 
representation is made about the qual­
ity of the legal services to be performed 
or the expertise of the lawyer perform­
ing such services. 
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Classified Notices 
SERVICES 

SERVICES: Jap.1nese language Se1vkes: 
Translation, inrerpretarion, typescrting, 
word processing. Products liability, ad­
miralty, contracts, patents, etc. NSL Ja· 
pan, Noriko Sasaki Lastrapes, 300 
Helios Avenue, Metairie, Louisiana 
70005. Phone/FAX (504) 835-7603. 

EXAMINATION OF QUESTIONED 
Documents: Handwriting. typewrhing 
and related examinations. lntemarional­
ly coun-quallRed ei.pen witness. Dip­
iornate, American Board of Forensic 
Oocurnen1 Examiners. Member: Amer­
ican Society of Questioned Document 
Examiners, the International ASsocia­
tion for Identification, the British foten. 
sic Science Society and the Narlonal 
Association of Criminal Defense Law­
yers. Retired Chief Document Ex.1rniner, 
USA Cl Laboratories. Hans Mayer Cid· 
ion, 218 Merrymont Drive, Augusta, 
Georgia 30907. Phone (404 ) 86~267. 

WRONGFUL DEATH/PERSONAL IN· 
JURY: Experl ac1uaries will 1es1lfy to 
value of losr future earnings in wrongful 
death and personal injury cases. Fel· 
lows of Society o( Actuaries. Ex.periena! 

Section News 
Hea lth Law Section formed 

The year 1991 promises to be an e,c. 
citing year for auorneys practicing in rhe 
health care field. At an organizational 
meeting Friday, November 30, 1990, 
healrh care practitioners from around the 
s.tate met to elea ofRcers, the executive 
council and committee participants. 

Participation in the Health Law Section 
will be inexpensive, with annual dues 
only S 15. Over rhe next couple o( 
months, many plans will be made for the 
coming year. You will be receiving addi­
tional information regarding the He.ihh 
I.aw Seaion. in the meantime, if you hnve 
questions, ideas or suggestions, feel free 

in court. Can assist in design of struc­
tured senlemenL Call David Godof· 
sky-C&B Consuhin g Gro up, a 
Corroon & Black company, 1927 1st 
Avenue, N., Birmingham, Alabama 
35203. Phone (205) 323-7000. 

LEGAL RESEARCH HELP: Expelienced 
attorney, member of Alabama State Bar 
since 1977. Access to state law library. 
\Alestlaw available. Prompr deadline 
searches. V\e do UCC-1 searches. S35/ 
hoot Sarah Kathryn Fa.rnell, 112 Moore 
Buildin g, Montgomer y, Alabama 
36104. Call (205) 277-7937. No repre­
sental Ion /5 made about the quality of 
the legal services to be performed or 
the expenl;e of the lawyer performing 
such services. 

MEDICAUDENTAL MALPRACTICE EX· 
PERTS: Our ex pens successfully testify 
in Alabama. Gratis preview of your 
medical records. Heallh Care Auditors. 
Inc .. P.O. Box 22007, SI. Petersburg. 
Florida 33742. Phone (813) S 79-S054. 
For Stal Svs: FAX: 573·1333. 

CERTIFIED FORENSIC DOCUMENT 
EXAMINER: 85. , M.$., graduate of uni­
\'ersity-based resident school in docu-

to contact the officers or committee par­
ticipants set forth below. 

At rhe organizational meeting. the 
following individuals Y.'ere elected to 
serve as officers and committee par· 
ticipants: 

Officers: 
Gregg Everett, chairperson 
Lant Davis, vice-chairperson 
Joan Ragsdale, secretaryhreasurer 

Executive Council: 
Jim Mcferrin 
Chip Durhan, 
Al Hickey 
Bob Roper 

Program Committee: 
Jim Wilson, chairperson 
Sydney Cook 
Lee Manin 

ment examination. Published nat/inter­
nar. Saen teen ye.us' trial experience in 
state and federal couns of Alabama. 
Forgery, alteralio11s and document au­
rhenricity examinations in non<riminal 
matters. American Academy of Foren­
sic Sciences, American Board of Foren­
sic Document Examiners, American 
Society of Questioned Examiners. 
l.amar Miller, P.O. Box 55405, Birming• 
ham, Alabama 3S25S. Phone (205) 
988 -4158. 

DIVORCE CASES-PENSION EXPERT: 
Pension actuary will determine present 
value of accrued pension rights. Stan­
dard fee for written valuation. In-court 
testimony for hourly lee. Call David 
Godofsky-C & B Consulting Group, a 
Corroon & Black company, 1927 ISi 
Avenue, N., Birmingham, Alabama 
35203 . Phone (205) 323-7000. 

TRAFFIC ENGINEER: Consultant/Expen 
Witness. Graduate, registered, profcs­
(ional engineer. Fony 1-ears' expelience. 
Highway and ciry design, traffic control 
devices, ciry zo11ing. Write or call for re­
sume, fees. Jack W. Chambliss, 42'1 
Bcllehursl Drive, Montgomery, Ala· 
bama 36109. Phone (205) in-235 3.• 

Joan Ragsdale 
Eimer White 
Lant Davis 
Al Hickey 

Legislative and Significant Decisions 
Committee: 

Mike Carlson, chairperson 
Eugene Watson 
Deane Corliss 
John Nolen 
Lenora Pate 
John Humber 
Mike Savage 
Gregg Evere11 

Newsletter Committee: 
Lois Beasley, chairperson 
Nancy Jones 
Jim Wilson 
Tommy Klinner • 
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r------------
0 Send me Alabama Mortgage Lmu, 

hard cover, by l-Iany Cohen for 
$49.95. 

0 Send me Cb«racter Evidence by 
Charles W Gamble for $25.00. 

0 Send me The Law of Shoplifti11g by 
Thomas Brad Bishop for $25.00. 

0 Yes, I'm interestedinA gm,,'.r 
Special Offer. Send me the three 
books listed above at $79.95 which 
represents 20% OFF the regular 
price of each book. 

• Complete and rcrum this coupon today. 

NM1E __ _____ ____ _ 

Aoo,u:.ss ___________ _ 

S1C'1AT\1Jl£ ____ ______ _ 

All orders must be PRE.PAID 

• Send this coupon with your check to: 

~#,ta-cP? ;,/!ti.li11j' {?; llpl /l{f" 
P.O. Box 59328 
llinningham, AL 35259 

I 

I 
I 
I 
I 
I 
I 
I 
I 

L----------- -------------------------~ 
Alabama Mortgage I.aw 
(Han! covef) 
Harry Cohen 

The Law of Sllopllftlng, 
A Gulde lor Lawyers and Me.chants 
Thomas Brad Bishop 

Character Evidence : 
A Comprehensive Approach 
Charles W. Gamble 



fir, Gevr~o r!c~~r•trk Jlcnt, Ill 
Suareaic c~ud of l\l~b.1""1 
445 r., • ter l'lvt:, 
Monlq1.e,y ,'\l 36130 

• 


