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TIRED OF BUYING
MALPRACTICE
INSURANCE FROM

COMPANIES THAT
ARE FAIR WEATHER
FRIENDS?

ver the years commercial

malpractice insurers have
come and gone from the Alabama
marketplace. End the worry about
prior acts coverage. Insure with

AIM. We’re here when you need us:
Continuously!

AIM: For the Difference

(We’re here to stay!)

W Attorneys Insurance Mutual

J— of Alabama, Inc.*

% 22 Inverness Center Parkway Telephone (205) 980-0009

F Suite 525 Toll Free (800) 526-1246
r Birmingham, Alabama 35242-4889 FAX (205) 980-9002

*CHARTER MEMBER: NATIONAL ASSOCIATION OF BAR-RELATED INSURANCE COMPANIES.



A Special Offer From Avis is proud to offer the legal community
The Employee-Owners Of Avis the newest, most comprehensive rent-a-car
Exclusively For Members Of hvnei_it program, bar none 2
Alabama State Bar We've worked hard to make this program
the best ever by addressing all your car

rental needs and concerns,. Case in point:
our rates. Avis rates are among the best in
he Best C aS e the industry. Whether you're renting for
business, leisure or vacation, our
rates translate to excellent savings

For Renting From iz e s

harder” commitment of our
A . pa employee-owners means vou'll
Vl S receive the quality service and altention
o that has made Avis the choice ol travelers
worldwide. Plus, the convenience of our
timesaving services — the Avis Preferred
rea e I I I er Renter® program, Avis Express® and Avis
Roving Rapid Return® — that can make
(] renting and returning your car fast and easy.
Plus, we've expanded our Frequent Flyer
ene l S ° partnerships. So, in addition to our existing
partnerships with American Airlines,

America West, Delta Air Lines, Midwest
| Express, and TWA, you can now receive

airline miles from Continental Airlines,
A V’S Northwest Airlines, United Airdines, and
" USAir, with every qualifying Avis rental.
We try | Call Avis now at 1-800-331-1212 to
. compare our savings and value. And learn
~. why so many bar members across the

country swear by Avis. Don't forget to
mention vour Avis Worldwide Discount
{AWD) number when vou call: A530100

O e Wigard Co., Ine Avis leatures GM cars
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The new Supreme Court of Alabama contains many interesting features, Among them are;

» The marble supporting the bench and columns is from Carrara, Italy, where Michelangelo
acquired marble for some of his famous sculptures,

* The dome was built from Indiana limestone, from the same quarry used for the Empire
State Building. Pentagon and National Cathedral.

= The seal on the mahogany bench was hand carved by a former Vietnam War POW.

* A lawyer speaking to the court is standing in the very center of the judicial building, both

vertically and horizontally.

Photo by Paul Crawford, Montgomery, a member of the Alabarma State Bar and District of

Columbia Bar
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Alabama Bar Institute
for Continuing Legal _ .
Education '

ALABAMA LAWYERS
SERVING ALABAMA LAWYERS

“Continuing legal education
atfords us the opportunity to
stay abreast of the ever
changing and complex legal
issues that we face daily,
thereby maximizing the quality
of services that we provide to
our clients. ABICLE is
committed to providing
informative CLE programs
which are planned and
d by some of our state’s
: and experienced
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PRESIDENT’S PAGE

ALABAMA STATE BAR SUPPORTS
THIRD CITIZENS CONFERENCE

ut down December 9, 1994 as a red letter day in
the history of our bar. On that date, the Alabama
State Bar, by unanimous resolution of the board of
bar commissioners, called for and authorized the
formation of a Third Citizens Conference on Alabama State
Courts to study the selection of judges in Alabama, judicial
campaign financing, and other important issues affecting the
administration of justice in Alabama. The full text of the resolu-
tion is set out as an appendix to this page.

The resolution is a balanced, thoughtful approach to starting
a process 1o address the great concern of the public and the bar
about judicial elections in Alabama. The resolution was
approved unanimously by yvour bar com-

Spud Seale set out very clearly the work of the task force and
issues that needed to be addressed.

In December 1990, the board of bar commissioners adopted a
resolution calling for nonpartisan election of judges with a rec-
ommendation that the legislature pass an act making the nec-
essary changes in the election laws. Subsequently, a bill
providing for nonpartisan elections of appellate, circuit and dis-
trict court judges was introduced in the legislature. Unfortu-
nately, the bill did not advance.

The movement recommended by the December 9 résolution
is also consistent with the role of the Alabama State Bar in ful-
filling its obligations as outlined in the bar's long range plan

adopted last September;

missioners who represent the various
viewpoints of Alabama lawyers. 1 particu-
larly thank Richard Gill of Montgomery
for his excellent draftsmanship on this
document.

In recent months, and particularly since
the November elections, an overwhelming
number of judges, lawyers and lay people
have urged the bar to do something about
the way we select judges and conduct judi-
cial elections. No doubt you have read the
many editorials across the state calling for
action, Editorial titles such as “Something
is Terribly Wrong!" and “The Court Mess"
were bandied about; while some of these
columns lacked complete candor, they did
raise issues that we all know must be
addressed, and addressed now,

(1) To provide leadership in enhancing the
quality of justice and access to legal
services; and

(2) To support an independent and quality
judicial system.

Creation of the Citizens' Conference
does not mean that the extensive work of
the Task Force on Judicial Selection will be
wasted. As noted in the resolution, the
report of the task force, in some form, will
be available to serve as a resource for the
citizens conference and the task force will
act as a liaison to the citizens conference
on behalf of the bar to render assistance as
the work of the conference progresses.

Reaction to the resolution calling for the
citizens' conference has been tremendous

Historically the Alabama State Bar has
taken the lead in movements to improve
our judicial system. The bar was instrumental in organizing the
First Citizens Judicial Conference held in 1966 and the second
such conference held in 1973, both of which led to the drafting
and passage of the judicial article of the Alabama Constitution
and the creation of Alabama’s unified judicial system.

The bar's Task Force on Judicial Selection spent the last four
vears studying issues involving the elected judiciary, including
a study of the nonpartisan election of judges, other alternative
means of judicial selection, and campaign financing for judicial
elections. In the May 1994 Alabama Lawyer then-President
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and widespread. An editorial proclaimed “A
Citizens Panel to look at reforming the way
we select judges is an excellent idea” and even stated that the
Alabama State Bar deserves a standing ovation for its moves to
give the citizens a better system.

The selection of Governor Brewer and Justice Adams to head the
citizens conference also received wide acclaim. It would be very dif-
ficult to find two more well-respected people in Alabama. Governor
Brewer and Justice Adams have enthusiastically embraced the citi-
zens conference concept and the job they have undertaken.

At this point we do not know what changes or recommenda-
tions will be made by the conference and we do not presup-

THE ALABAMA LAWYER



pose any particular outcome. We do know with the effective
guidance of Governor Brewer and Justice Adams and with the
input of this bar, the diverse group of citizens will conscien-
tiously look for measures and methods to improve our judicial
system,

We have asked that the Conference make a report to the
board of bar commissioners and the Judicial Conference by
April 10, 1995. It is hoped from this report appropriate legisla-

tion can be prepared for submission to the legislature which
goes into session in late April 1995,

Now it is time for all of us to put aside differences we may
have and get behind this effort. Now is the time when we must
rise above special interests and do what is right for our profes-
sion and for the public we serve. | believe when we look back to
1994-95 we will be proud that the Alabama State Bar took a
leadership role and did the right thing. B

issues affecting the administration of justice in Alabama;

BE IT FURTHER RESOLVED:

as matters progress;

and direct roles with the Conference;

1995 session of the Alabama Legislature.

State Courts.
DONE this 9th day of December 1994,

RESOLUTION OF THE ALABAMA STATE BAR CALLING
FOR THE THIRD CITIZENS’ CONFERENCE
ON THE ALABAMA STATE COURTS

WHEREAS there is widespread public concern, which is shared by the Alabama State Bar, about judicial elections in
Alabama, and the Alabama State Bar, through its Task Force on Judicial Selection, has previously spent much time
extensively studying issues on involving the elected judiciary, including a study of the nonpartisan election of judges,
other alternative means of judicial selection, and campaign financing for judicial elections: and

WHEREAS the Alabama Judicial Conference has also expressed an interest in anexamination of the means and methods of
judicial selection, and changes in the organization and operations of the Alabama Unified Judicial Svstem; and

WHEREAS the Alabama State Bar was instrumental in organizing the first Citizens’ Judicial Conference, held in 1966, and
the second such conference, held in 1973, both of which led to the drafting and passage of the Judicial Article of the Alaba-
ma Constitution and the creation of Alabama's Unified Judicial System:;

NOW, THEREFORE, BE IT RESOLVED that the Alabama State Bar, through its Board of Commissioners, hereby calls for
and authorizes the formation of a Third Citizens' Conference on the Alabama State Courts, to be modeled generally on the
1966 and 1973 conferences, to study the selection of judges in Alabama, judicial campaign financing and other important

BE IT FURTHER RESOLVED that former Governor Albert P. Brewer and retired Supreme Court Justice Oscar W. Adams,
Jr. seek nominations for and select the participants in such conference.

(1) That the persons designated above to solicit nominations and to select the participants are urged to ensure, to
the extent possible, that the diversity of the state’s population is represented at such conference, together with
appropriate geographical, professional and political diversity;

{2) That the Alabama State Bar's Task Force on Judicial Selection report to the Citizens' Conference on its work and
study in the area of selection of judges and campaign financing guidelines, and serve as a resource for the confer-
ence, as well as serving as a liaison to the Citizens' Conference on behalf of the Alabama State Bar, and rendering any
other assistance to the Conference and reporting to the Board of Bar Commissioners on the work of the Conference

{3) That former Governor Albert P_ Brewer and retired Supreme Court Justice Oscar W. Adams, Jr. retain vital, active

{4) That the Citizens’ Conference is requested to make an initial report to the Board of Bar Commissioners and to the
Judicial Conference by April 10, 1995 on the issues of judicial selection and judicial campaign financing prior to the

AND BE IT FURTHER RESOLVED that the Alabama State Bar and its staff cooperate with the Administrative Office of
Courts to coordinate staff support and facilities, and to seek funding for the Third Citizens' Conference on the Alabama

Keith B. Norman, Secretary
Alabama State Bar

THE ALABAMA LAWYER
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EXECUTIVE DIRECTOR’S REPORT

WELCOME SUSAN ANDRES
AND ED PATTERSON

n the fall of 1993, the Committee on Lawyer Pub-
lic Relations and Advertising recommended to the
board of bar commissioners that an audit of the
bar's communications program be conducted. The
board approved the audit which was conducted through the
auspices of the Public Relations Section of the National Asso-
ciation of Bar Executives as a service to local and state bars,
We were fortunate
to have David
Anderson, director
of Public Affairs
for the I[linois
State Bar Associa-
tion, spend two
days at the state
bar headgquarters
in March analyz-
ing the bar's com-
munication
function. In his
written report,
Dave recommend-
ed the creation of
the full-time posi-
tion of director of
communications
and public infor-
mation. This past September, at the recommendation of the
bar's Public Relations Committee, this position was created.

The timing of the board's action creating this new position
was fortuitous because we were able to bring on board the
ideal person for this position—Susan Andres. Susan, and her
husband, Hoyt, had recently moved from Chattanooga, Ten-
nessee, | say that Susan is the ideal person to serve as director
of communications because she has the four key qualities for
which we were looking: vision, enthusiasm, experience, and
commitment,

A native of Oklahoma, Susan graduated from the Umiversity
of Oklahoma. Having worked in the radioc medium for 16
years, she possesses extensive marketing experience and
media skills. Prior to coming to Montgomery, Susan spent the
last two vears as executive director of the Chattanooga Bar
Association. In this position, Susan won wide praise and
acclaim for her leadership in helping transform that associa-
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tion into one of the most dynamic
small bars in the country, During
Susan's tenure, Chattanooga bar
members witnessed increased mem-
bership benefits, while the commu-
nity at large benefited from new and
innovative public service programs.
As one of her past board members
described:

“Susan has demonstrated a highly
sophisticated ability to tie together
community needs and perceptions
of lawyers in the practice of law
with creative, positive ways in which
CBA members individually may
address those needs and percep-
tions...

“In summary, Susan can be cred-
ited with moving the CBA from
being an intangible annual expense
in an attorney’s budget to a vibrant,
productive professional organiza-
tion which provides tangible
resources for the multifaceted needs
of its diverse membership.”

Coupled with this background is Susan’s commitment to
public service and her past involvement with many profes-
sional and civic organizations. We are very fortunate to have a
person of Susan's ability to serve as communications director.
Susan and Hoyt have two children, a married daughter,
Claire, who is with Prudential Securities in Jacksonville,
Florida, and a son, Hoyt Hudson, who is a student at the
Cincinnati Conservatory of Music.

The new director of programs is Ed Patterson. If Ed's name
is familiar, it is because he joined the bar staff in 1976 follow-
ing his clerkship with Justice Hugh Maddox. Ed entered pri-
vate practice in 1981 after serving as the bar's assistant
general counsel for four years and a brief stint as an assistant
in the Attorney General's Office. Over the last 14 years, Ed has
practiced in a law firm environment and as a sole practitioner,

I think Ed possesses many outstanding characteristics
which make him well-suited for this position, including orga-
nizational ability, leadership and, most importantly, a high
sense of professionalism. In addition, Ed has a keen apprecia-
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tion for the rigors of private practice. A native of Montgomery, received the Alabama State Bar Award of Merit for his out

Ed received both his undergraduate and law degrees from the standing service to the legal profession.

University of Alabama. He and his wife, Beverly, have two We are pleased to welcome Susan to the bar staff and to wel
daughters, Elliot, a freshman at Auburn, and Erin, a junior at come Ed on his return. The bar is extremely fortunate to have
Trinity Presbyterian School. Besides his past and continuing these two truly outstanding people to compliment our fine
involvement in many local community activities, in 1980 Ed staff. ]

Caution!

Attorneys in Active
Practice in Alabama

Be sure that you have the required
occupational license in your possession!

If you are actively practicing or anticipate practicing law in Alabama between
October 1, 1994 and September 30, 1995, PLEASE BE SURE THAT YOU
HAVE THE REQUIRED OCCUPATIONAL LICENSE.

The dual invoice which was mailed in mid-September provided you with the
option of paying special membership dues (if you were not in active practice in
Alabama) or buying the required occupational license to practice (if you were
in active practice in Alabama) on this one invoice.

Direct any questions to:
Christie Tarantino, Membership Services Director, at 1-800-354-6154 (in-
state WATS) or (334) 269-1515 immediately!

THE ALABAMA LAWYER JANUARY 1995/ 7
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NOTICE OF ELECTION

Notice is given herewith pursuant to the Alabama State Bar Rules Governing Election of
President-elect and Commissioner.

PRESIDENT-ELECT

The Alabama State Bar will elect a president-elect in 1995 to assume the presidency of the
bar in July 1996. Any candidate must be a member in good standing on March 1, 1995. Peti-
tions nominating a candidate must bear the signature of 25 members in good standing of the
Alabama State Bar and be received by the secretary of the state bar on or before March 1, 1995.
Any candidate for this office also must submit with the nominating petition a black and white
photograph and biographical data to be published in the May Alabamna Lawyer.

Ballots will be mailed between May 15 and June 1 and must be received at state bar head-
quarters by 5 p.m. on July 18, 1995.

COMMISSIONERS

Bar commissioners will be elected by those lawyers with their principal offices in the following cir-
cuits: 1st; 3rd; Sth; 6th, place no. 1; 7th; 10th, places no. 3 and 6; 13th, places no. 3 and 4; 14th; 15th,
places no. 1. 3 and 4; 25th; 26th: 28th; 32nd: and 37th. Additional commissioners will be elected in
these circuits for each 300 members of the state bar with principal offices therein, The new commis-
sioners positions will be determined by a census on March 1, 1995 and vacancies certified by the secre-
tary on March 15, 1995,

The terms of any incumbent commissioners are retained.

All subsequent terms will be for three vears.

Nominations may be made by petition bearing the signatures of five members in good standing with
principal offices in the circuit in which the election will be held or by the candidate’s written declara-
tion of candidacy. Either must be received by the secretary no later than 5 p.m. on the last Friday in
April (April 28, 1995).

Ballots will be prepared and mailed to members between May 15 and June 1, 1995. Ballots must he
voted and returned 5 p.m. on the second Tuesday in June (June 13, 1995) to state bar headquarters.

THE ALABAMA LAWYER



LEGISLATIVE WRAP-UP

By ROBERT L. McCURLEY, JR.

The new Legislature

When all the votes have finally been
counted, the Legislature will find itself
with 3% new House members and 14
new Senators; six of the Senators are
first-timers in the legislative process.
These 45 brand new legislators met at
the Law Center in Tuscaloosa for an ori-
entation December 7-9, 1994. They were
joined by the returning legislators to
hear about the legislative process, the
state’s financial condition, litigation
involving the State of Alabama, and fed-
eral mandates which have been imposed
on states due to the cutting back of fed-
erally financed programs, as well as the
challenges for the next four years. They
were addressed by Governor-elect Fob
James, Lieutenant Governor-elect Don
Siegelman and Speaker of the House of
Representatives Jimmy Clark.

This orientation, the sixth held since
1974, was attended by over 130 legisla-
tors.

Lawyers comprige 13 of the 35 senato-
rial positions, but only 12 of the 105
seats in the House of Representatives.
These law graduates come from eight
law schools. Nine lawyers attended the
University of Alabama; six, Cumberland
School of Law; and five, Birmingham
School of Law. There is one each from
Jones Law School, Miles Law School,
Harvard Law School, Catholic Universi-
ty, and Boston University,

The Legislature will convene for an

arientation session January 10, 1995
with the inauguration held Monday,
January 16, 1995, Some of the first
items of business will be to develop leg-
islative rules, elect officers and receive
committee appointments, The Legisla-
ture will also receive the declaration of
results of the elections for constitution-

al officers. In the event of a contest, the
Legislature in joint assembly must
determine any contest for these offices.
In addition to the annual budgets, the
Legislature will have to solve the pend-

ing lawsuit involving equity funding of
schools. Governor-elect James promised
the Legislature that they would be pre-
sented with ethics reform legislation
and also a revamping of the selection
process of judges.

Attorney General-elect Jeff Sessions
promised legislation that would shorten
the time from arrest to trial to 90 days,
similar to the federal system. He stated
that he recognized there would be a
phase-in period. Currently, time stan-
dards show that a felony is disposed of
on the average of 270 days after indict-
ment. Lt. Governor-elect Siegelman
promised that the Senate would be
more accessible to the public, and
promised major reforms to make the
legislative process work better.

For further information write Bob
McCurley, Alabama Law Institute, P.O.
Box 1425, Tuscaloosa, Alabama 35486,
or call (205) 348-7411, fax (205) 348-
8411. [ |

Robert L.
MecCurley, Jr.
Raobeart L McCurley, Jr
is the director of the
Alabama Law Inslituta
a1 the Liniversity of
Alabama. He recaivaed
his undergraduate and
law degrees from the
University

TELEPHONE

FACSIMILE

(205) 328-9111

ANNA LEE GIATTINA

ATTORNEY = MEMBER OF ALABAMA BAR SINCE 1987

(203) 326-2316

Anna Lee Giattina, P.C.
The Pliza Building ar Magnolia Office Park
Suire 218+ 2112 Eleventh Avenue South
Birmingham, Alabama 35205
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Richard Wilson & Associates

Registered Professional
Court Reporters

B04 5. Perry Street
Montgomery, Alabama 36104

264-6433

JANUARY 1995/ 9




ABOUT MEMBERS, AMONG FIRMS

ABOUT MEMBERS

E. Kenneth Aycock, formerly with
Hubbard, Smith, Mcllwain & Brakefield,
announces the opening of his office at
2113-B University Boulevard, P.0. Box
21134, Tuscaloosa, Alabama 35402,
Phorne (205) 752-T788.

Elizabeth Potter Graham, formerly
managing attorney of Legal Aid Society
of Birmingham, Inc., announces the
opening of her office located at 3600
Clairmont Avenue, Birmingham, Alaba-
ma 35222, The mailing address is P,O,
Box 12422, Birmingham 35202-24232,
Phone (205) 323-5961,

Stephen H. Jones announces the relo-
cation of his office to 2205 Morris
Avenue, Birmingham, Alabama 35203,
Phone (205) 251-6666,

Miles Logan Brandon, formerly with
Lammons & Bell, announces the open-

1995 BAR

DIRECTORY

Please check your address
and telephone number in the
current (1994) edition of the
Alabama Bar Directory. 1f any-
thing is incorrect, mail or fax
changes by February 15, 1995
to:

Alabama State Bar
Attn: Membership Services
P.O. Box 671
Montgomery, AL 36101
FAX (334) 261-6310

Anything received after that
date will not be reflected in the
1995 directory. Please check
your information today!

10 / JANUARY 1995

ing of his office at 101 Bob Wallace
Avenue, Suite C, Huntsville, Alabama
35801, Phone (205) 533-9991,

E. Wray Smith, formerly of Webb & Eley,
announces the opening his office located at
312 Montgomery Street, Suite 210, Mont-
gomery, Alabama. The mailing address is
P.O. Box 4386, Montgomery, Alabama
36103-4386. Phone (334) 263-5611,

Michael G. Strickland announces the
opening of his office at 420 S. Lawrence
Street, P.0O. Box 563, Montgomery, Alaba-
ma 36101-0563. Phone (334) 269-3230,

Leigh A. Bradley, formerly Special
Assistant 11.5. Attorney in the Middle Dis-
trict of Alabama, was appointed by the
President and sworn in by the Secretary
of the Nawvy as the Principal Deputy Gen-
eral Counsel of the Department of the
Navy. Bradley is a 1982 admittee to the
Alabama State Bar.

_ Charles C. Elliott announces the relo-
cation of his office to 956 Montclair
Road, Suite 108, Birmingham, Alabama
35213. The mailing address remains P.0.
Box 530893, Birmingham 35253-0893.
Phone (205) 595-9400,

JoAlison Taylor announces the reloca-
tion of her offices to 215 N. 21st Street,
Suite 903, Birmingham, Alabama 35203.
Phone (205) 328-2606.

Richard C. Bentley is an administra-
tive law judge with the Social Security
Administration, Office of Hearings and
Appeals. His office is located at 770 S.
McDonough Street, Room 109, Mont-
gomery, Alabama 36104, Phone (334)
223-7769,

E. Ray Large announces the relocation
of his office to New South Federal Sav-
ings Bank Building, 4th Floor, 215 N.
21st Street, Birmingham, Alabama
35203-3776. Phone (205) 328-965(0,

Randolph B. Moore, I11, Michael R.
White and Bruce B. Stone announce the
formation of Moore, White & Stone.
Offices are located at 22 Scott Street,

Montgomery, Alabama 36101 and 4161
Carmichael Road, Montgomery 361086,
Fhone (334) 262-7200, 271-1819,

Darla T. Furman and M. Bruce Pitts
announce the formation of Furman &
Pitts. Offices are located at 200 W, Court
Square, Suite 748, Huntsville, Alabama
35801. Phone (205) 534-6410.

Jack B. Hinton, Jr., formerly of Rush-
ton, Stakely, Johnston & Garrett, is now
with Carpenter & Gidiere. Offices are
located at 904 Union Bank Tower, 60
Commerce Street, Montgomery, Alaba-
ma 36104. Phone (334) 834-9950,

Darrell L. Cartwright and Allan L.
Armstrong announce the formation of
Cartwright & Armstrong. Offices are
located at 3800 Colonnade Parkway, P.O.
Box 43446, Birmingham, Alabama
35243, Phone (205) 969-5900,

Thomas Troy Zieman, Jr., Jerome E.
Speegle, Thomas P. Oldweiler, Robert
Gerald Jackson, Jr., and Anthony M.
Hoffman announce the formation of Zie-
man, Speegle, Oldweiler & Jackson.
Offices are located at 3200 First National
Bank Building, 107 St. Francis Street,
Mobile, Alabama 36602. The mailing
address is P,0O. Box 11, Mobile 36601,
Phone (334) 694-1700,

L. Sharon Egbert announces that Lora
Lea Johnson has joined the firm as an
associate, Offices are located at Houston
Place, 119 S. Foster Street, Suite 103,
Dothan, Alabama 36301. Phone (334)
T02-0502.

J. Callen Sparrow and Patrick M.
Lavette, formerly of Hare, Wynn, Newell
& Newton, announce the formation of
Sparrow & Lavette. Offices are located at
Brown Marx Tower, 2000 1st Avenue,
North, Suite 940}, Birmingham, Alabama
35203. Phone (205) 252-4111.

Randolph B. Walton and Allen A.
Ritchie announce the formation of Wal-
ton & Ritchie. Offices are located at 80
Saint Michael Street, Staples Pake Build-
ing, Suite 304, Mobile, Alabama 36602,
The mailing address is P.O. Box 470,
Maobile 36601-0470. Phone (334) 433-
1737,
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W. Lewis Garrison, Jr. and Kathryn
H. Sumrall, both formerly of Corley,
Moncus & Ward, announce they have
merged with K. Stephen Jackson and
will practice as Jackson, Garrison &
Sumrall. Offices are located at 2420
Arlington Avenue, Birmingham, Alaba-
ma 35205. Phone (205) 933-2900.

H. Jerome Thompson announces the
association of Sean D. Masterson,
Offices are located at 15086 Court Street,
Moulton, Alabama. The mailing address
is P.O. Box 593, Moulton 35650, Phone
(205) 974-3007,

Gerard J. Durward and Terry M.
Cromer announce the formation of Dur-
ward & Cromer. Offices are located at
11500 Financial Center, 505 20th Street,
North, Birmingham, Alabama 35203,
Phone (205) 324-6654.

Holt, Cooper & Upshaw announces
that Kelli Hogue-Mauro has joined
the firm as an associate. Offices are
located in the Frank Nelson Building
at 205 N. 20th Street, Suite 1020, Birm-
ingham, Alabama 35203, Phone (205)
322-4551,

Leitman, Siegal, Payne & Campbhell
announces that Charles M. Elmer, John
Joseph Kubiszyn, David M. Loper and
Thomas A. Edenbaum have become
associated with the firm. Offices are
located at 600 N, 20th Street, Suite 400,
Birmingham, Alabama 35203. Phone
(205) 251-5900,

Dominick, Fletcher, Yeilding, Wood
& Lloyd announces that Jim McLauglin
and Hunter Compton, Jr. have become
associated with the firm. Offices are
located at 2121 Highland Avenue, Birm-
ingham, Alabama 35205. The mailing
address is P.O. Box 1387, Birmingham
35201, Phone (205) 939-0033.

Tanner & Guin announces the associ-
ation of Blake A. Madison and Joseph K.
Beach. Offices are located at Capitol Park
Center, 2711 University Boulevard,
Tuscaloosa, Alabama 35401. Phone (205)
349-4300.

Clark & Scott announces that Albert
Ashley Ayers, Michael B. Odom, Michele
C. O'Brien and Keith 8. Miller have
become associates. Offices are located in
Mobile and Birmingham, Alabama.

Watson, Gammons & Fees announces
that Samuel H. Givhan has become
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associated with the firm. Offices are
located at 200 Clinton Avenue, West,
Suite 800, Huntsville, Alabama 35801.
Phone (205) 534-3463,

Morris, Cloud & Conchin announces
that Clinten C. Carter has become an
associate. Offices are located at 521
Madison Street, 2nd Floor, Huntsville,
Alabama 35801. The mailing address is
P.0. Box 248, Huntsville 35804. Phone
(205) 534-0065.

Cabaniss, Johnston, Gardner, Dumas
& O'Neal announces that Lisa J. Wathey,
David C. Skinner and James T. Pugh
have become associates of the firm,
Offices are located at Park Place Tower,
2001 Park Place North, Suite 700, Birm-
ingham, Alabama 35203. The mailing
address is P.0. Box 830612, Birmingham
35283-0612. Phone (205) 252-8800.

Merrill, Porch, Dillon & Fite
announces that Robert M. Field, former
district attorney for Calhoun and Cle-
burne counties, and William J. Miller
have joined as associates. Offices are
located at SouthTrust Bank Building,
1000 Quintard Avenue, Anniston, Alaba-
ma 36201, Phone (205) 237-2871.

Gobelman & Love announces that O,
Mark Zamora, formerly of Rumrell &
Johnson, has joined as a senior associate.
Offices are located at SunBank Building,
200 W. Forsyth Street, #1700, Jack-
sonville, Florida 32202, Phone (904)
359-0007. Zamora is a 1988 admittee to
the Alabama State Bar.

Ford & Hunter announces that
Christa L. Haves has become an associ-
ate. Offices are located at 645 Walnut
Street, Suite 5, Gadsden, Alabama 35902,
The mailing address is P.0. Box 388,
Gadsden. Phone (205) 546-5432,

Clark, Scott & Sullivan announces
that Michele C. O'Brien and Keith S.
Miller have become associates. Offices
are located at First Alabama Bank Build-
ing, 10th Floor, P.O. Box 1034, Mohile,
Alabama 36633,

Rosen, Cook, Sledge, Davis, Carroll &
Jones announces that Paige M. Carpen-
ter has become associated with the firm.
Offices are located at 1020 Lurleen Wal-
lace Boulevard, North, Tuscaloosa,
Alabama 35401. Phone (205) 345-5440.

Gaines, Gaines & Rasco announces
that Thomas M. Little has become an
associate. Offices are located at 127

North Street, Talladega, Alabama 35160,
The mailing address is P.O. Box 275, Tal-
ladega 35160, Phone (205) 362-2386.

Engel, Hairston & Johanson announces
that Nathan R. Norris has become an asso-
ciate. Offices are located at 109 N. 20th
Street, 4th Floor, Birmingham, Alabama
35203, Phone (205) 328-4600.

McRight, Jackson, Dorman, Myrick &
Moore announces that William T.
McGowin, IV and Randall Scott Hetrick
have become associated with the firm.
Offices are located at 1100 First Alabama
Bank Building, P.0. Box 2846, Mobile,
Alabama 36652. Phone (334) 432-3444.

Wainwright & Pope announces that
George M. Vaughn has become associat-
ed with the firm. Offices have been relo-
cated to 2 Metroplex Drive, Suite 305,
Birmingham, Alabama 35209. Phone
(205) B0O2-7455.

Lehr, Middlebrooks & Proctor
announces that Julie S. Scharfenberg
has become an associate. Offices are
located at 2021 3rd Avenue, North, Suite
300, Birmingham, Alabama 35203.
Phone (205) 326-3002, |
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DALLAS
COUNTY

BUILDING ALABAMA’S
COURTHOUSES

The following continues a history of
Alabama's county courthouses—their
origins and some of the people who
coniributed to their growth. The Alabama
Lawyer plans to run one county's story in
each issue of the magazine. If you have
any photographs of early or present
courthouses, please forward them to:
Samuel A. Rumore, Jr., Miglionico &
Rumore, 1230 Broun Marx Tower, Birm-
fnagharn, Alabama 35203,

he first contact of Euro-

DALLAS COUNTY
peans with present-day Dal-
las County probably took

place in the summer and

fall of 1540 when Hernando DeSoto
passed through on his way to the Indian
town of Maubila. The DeSoto chronicles
relate that DeSoto arrived at a small vil-
lage named “Casiste”, which many
believe was the original site of Cahaba,
located where the Cahaba River joins
the Alabama,

During the next century and a half,
there was only limited contact between
Europeans and the native population.
However, an early map by the French
cartographer D'Anville in 1732 marked
another important site in what is now
Dallas County. French Governor
Bienville from Mobile had encountered
the Alibamo Indians at a bluff overlook-
ing the Alabama River. This locale
became known as “Ecor Bienville” on
D'Anville’s map. This place was later
called the "High Soap Stone Bluff™ by
the few white settlers in the area. In
1815 a pioneer from Tennessee, Thomas
Moore, settled at the site and the area
became known as Moore's Bluff. This
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DALLAS COUNTY COURTHOUSE
" By SAMUEL A, RUMORE, JR.

place was located on the Alaba-
ma River upstream from Caha-
ba. Both of these locations,
Cahaba and the Bluff, subse-
quently served as county seats
of Dallas County.

On March 3, 1817, Congress
created the Alabama Territory.
The Territory contained seven
counties that were previously
part of the Mississippi Territo-
ry. Within one year, due to the
arrival of more settlers, 13 new
counties were created. Dallas
County was established on
February 9, 1818 as one of the
13. The county was named for
Alexander James Dallas.

Dallas was born on the
island of Jamaica on June 21,
1759, He studied in Edin-
burgh, Scotland and London,
England. In 1783, he came to
Philadelphia and practiced law
there. He held public office in
Pennsylvania and was named
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Secretary of the Treasury by
President James Madison, serv-
ing in that capacity from 1814 to
1816, He recommended the
incorporation of a new United
States Bank, and when he left
office, the United States Treasury
had a surplus of 520 million.
Dallas died on January 14, 1817,
One year later the Alabama Ter-
ritorial Legislature named a
county in Alabama for him,

As a sidenote to history, his
son, George M. Dallas, followed
his father into public service.
George was vice-president of the
United States from 1845 lo 1849
under President James K. Polk.
The Mexican War took place dur-
ing this administration. Dallas,
Texas was named for the vice-
president. Thus, Dallas County,
Alabama, and Dallas, Texas were
named respectively for a father
and a son.

When the Alabama Territory
was created by Congress, St
Stephens became the territorial
capital. It was a small but flour-
ishing town in Washington
County. However, Alabama had
to establish a permanent capital
as it moved toward statehood.
On February 13, 1818, the legis-
lature appointed a commission
to select the most central and
eligible location for the seat of
government. This committee
reported back to the legislature
that the capital should be locat-
ed at the mouth of the Cahaba
River where it joins the Alaba-
ma. The legislature approved this report
on November 21, 1818, This selection
was a victory for the promoters of south
Alabama. A second recommendation. to
placate representatives from the Ten-
nessee Valley, named Huntsville as the
temporary capital until the new capital
city could be established. Thus, when
Alabama attained statehood in Decem-
her 1819, the first state legislative ses-
sion took place in Huntsville,

Governor William Wyatt Bibb was
authorized by the legislature to secure
the suggested land for a capital from the
United States government, to have a
town to be called "Cahaba” surveyed
into lots, and to advertise and sell the
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lots. The public sale took place during
the fourth week of May in 1819. One
hundred eighty-two lots were sold for
$123,856. One-fourth of this amount
was collected in cash. The proceeds
from the sale were earmarked for the
erection of necessary public buildings.
The governor proceeded with a
request for bids for the first “permanent”
statehouse of Alabama. No contemporary
description after construction and no
pictures exist of this building. The adver-
tisement for bids called for a brick struc-
ture, two stories high, 58 feet long, 43
feel wide, with each story 12 feet in
height, Two chimneys and eight win-
dows were to be included at each end,

with 12 windows on each front of
the structure. The contract was
to be completed on or before the
first Monday in June 1820,

David and Nicholas Crocheron
were low bidders and received
the contract for $9,000. The time
for completion was extended
until August 1, 1820, The second
state legislative session of Alaba-
ma, the first held in Cahaba,
convened on November 6, 1820,

When Dallas County was creat-
gd in Febroary 1818, no town of
Cahaba existed. The legislative
act specified thal courts would
be held at the mouth of the
Cahaba River or due to the lack
of necessary buildings, the
courts might adjourn to "some
convenient place contiguous
thereto”. The first court in Dallas
County was held at the home of
Captain John Howard in June
1818. Over the years other pri-
vate citizens were paid for the
use of rooms in their homes for
holding court.

On December 3, 1819, the town
of Cahaba was incorporated. On
December 13, 1819, Cahaba was
officially named the county seat of
Dallas County. Thus, the new
town was at the same Lime the
state capital and the capital of its
county, Cahaba rapidly gained in
prominence. In April 1825, for
example, the town hosted a lavish
banguet for the visiting General
LaFayette during his tour of the
United States,

However, Cahaba's rapid rise
soon faltered. Cahaba's geographical sig-
nificance was its location at the conflu-
ence of two rivers. The Cahaba River
encircled the town on two sides, and the
Alabama bordered it on a third. Soon
after its creation, flooding and high
waters became a frequent problem. And,
due to all the standing water, there was
a fear of vellow fever and similar dis-
eases during the summer “sickly sea-
son". It was reported that many
members of the bar and even certain
justices refused to attend supreme court
sessions due to their apprehensions
about sickness.

Perhaps the legislature that selected
Cahaba as the “permanent” capital fore-
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saw these problems. Perhaps
that legislature knew that the
Indian word “"Cahaba™ meant
“water above” referring to the
river's penchant for frequent
flooding. In any event, the Act
naming Cahaba the capital con-
tained an escape clause. It stated
that legislative sessions would
be held in Cahaba beginning
from 1820 through the first ses-
sion of the legislature in 1825,
After that time the capital could
be removed.

There was much political
maneuvering to move the capital
during the legislative session of

First Seima courthouse

ment on removing the county
seal. The election result did not
favor removal, so Dallas County
leveled the damaged former
statehouse at Cahaba and used
the bricks and other materials
for a new courthouse structure.
Unfortunately, the builder could
not complete the job quickly
and a new courthouse was not
finished until late summer or
early fall of 1838. The new
courthouse was two stories in
height. It was located within the
enclosure of Arch Street at the
corner of Vine and First North
streets.

1825, Several sites for the capital
had supporters including Selma,
Montgomery, Wetumpka, Centre-
ville, and Tuscaloosa. On Monday,
December 12, a proposal in the
House to locate the capital in
Autauga County (Wetumpka was
part of Autauga at that time) lost
by vote of 31 to 30. The next day a
vote was taken to remove the
capital to Tuscaloosa. This time
the vote was 38 to 26 in favor of
removal. All state offices would be
moved to Tuscaloosa by June 1,
1826.

The legislature gave the Sen-
ate doorkeeper the duty of col-
lecting and storing all moveahle
state property in the senate
chamber, and giving the key to
that room to the state treasurer.
The treasurer was to sell all
items not moved to Tuscaloosa
and was specifically authorized
to sell the statehouse itself for
not less than $3,000.

Although Cahaba was no
longer the State capital, the
town refused to die. It became
the leading cotton shipping port
an the Alabama River. Large
warehouses and mercantile
enterprises were established. Old homes
were repaired and new residences of
fine architectural design were erected.
And Cahaba remained the county seat
town of Dallas County.

After the capital relocated to Tus-
caloosa, the State of Alabama was not able
to sell its former statehouse building. On
January 13, 1830, the state donated the
old capital building and the lot on which it
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Courthouse after 1926 annex was added. Note changes in roof lines.

stood to Dallas County for use as a court-
house. Then a flood on March 26, 1833
severely damaged the structure. The
courthouse could no longer be used, and
so once again the courts were housed in
temporary quarters in Cahaba.

On December 7, 1833, the legislature
approved an election to be held on the
first Monday in February 1834 for the
purpose of determining public senti-

e

=

Between 1840 and 1860,
Cahaba reached the height of its
prosperity, attaining a popula-
tion of approximately 5,000,
After 1860, Cahaba began to
decline, ultimately becoming a
ghost town. The reasons that
Cahaba became a ghost town are
numerous, The town was by-
passed by new railroads. River
traffic declined. The Civil War
depleted the male population,
many of whom left to join the
“Cahaba Rifles", a local regi-
ment. The cotton trade ended
and a cotton warehouse was
converted into the second
largest prison in the South,
known as “Castle Morgan".
Finally, another devastating
flood inundated the town in
March 1865, Following this
flood the federal prisoners were
paroled, and the end of the Civil
War, with the freeing of the
slaves, left the area without its
usual source of labor.

An Act of the legislature on
December 14, 1865 called for an
election on removal of the coun-
ty seat from Cahaba to Selma.
The vote, taken on the first
Monday in May 1866, approved the
move. By the 1870s, most of the citi-
zens in Cahaba had moved away also.
By 1900 most of the structures had
deteriorated, burned, or been moved.
Few buildings survived past 1930.
Today plans are being made for a state
historical park at the site of Alabama's
first state capital, but the area remains
only a ghost town with dirt roads and a
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few signs Lo mark the significance of
this place in the past.

A part of the past at Cahaba dating
back to 1820 still exists today. The
crown of the original statehouse, flood
damaged in 1833, was saved. Major
William Robinson (1799-1882), a
wealthy planter, purchased the three-
staged cupola from Dallas County. It
consisted of an octagonal belfry,
lantern, and copper-plated dome. He
removed this work to the Methodist
Church built at Lowndesboro in 1833.
This building is one of the oldest
church structures still standing in the
Black Belt area of Alabama. In later
vears the church was taken over by a
black congregation. It ceased to be used
in 1983, but the dome from Alabama's
first capital building still rises above the
Alabama landscape. 1t is hoped this fea-
ture will be permanently preserved,

It was previously mentioned that a
high bluff overlooking the Alabama
River had been successively called Ecor
Bienville (Bienville’s Bluff), the High
Soap Stone Bluff, and Moore's Bluff. In
18149 a land development company,
which included William Rufus King
among its six members, purchased the
site to develop a new town. He suggest-
ed the name “Selma” after reading the
“Song of Selma”, from James McPher-
son's The Poems of Ossian. In Gaelic,

Selma means a “high throne”, and the
particular poem considered by King
referred to Selma as a roval fortress,

William Rufus King, before becoming
one of Selma's founding fathers, had
been a Congressman from North Caroli-
na. He represented Dallas County in the
first Alabama Constitutional Conven-
tion. He was elected Alabama's first
United States Senator, and he held that
position from 1819 to 1844, and from
1848 to 1853. He was elected vice-presi-
dent of the United States in November
1852, but, due to declining health from
tuberculosis, he went to Cuba for the
winter prior 4o assuming his office. He
is the only major American government
figure to begin his term of office on for-
eign soil when he took his oath of office
in Cuba on March 4, 1853. He returned
to Selma where he died on April 18,
1853 at the age of 67. He is buried al
Live Oak Cemetery in Selma.

In its early vears, Selma was over-
shadowed by its neighbor, Cahaba, the
state capital. Once the capital was
removed from Cahaba, however, the
two towns became rivals for dominance
in Dallas County. Selma became promi-
nent as a cotton shipping port. The
l.adies’ Educational Society organized
the building of schools there, A number
of its leaders worked to make Selma a
railroad center, and to introduce indus-
tries to the town. During the Civil War,
the Confederate government located an
arsenal, naval yard, and naval ordnance
works at Selma. Confederate iron clad
ships for defense of Mobile were built
there, During the war Selma was sur-
passed only by Richmond in the manu-
facture of war material. The city was
captured by the Federals on April 2,
1865, Its industry soon lay in ashes,

Within a very short time Selma was
rebuilt. In 1866 the county seat moved
to Selma, and its dominance in Dallas
County became secure,

The first courthouse in Selma was a
building constructed in the 1840s. It
was built by the Selma Fraternal Lodge
No. 27 of Free and Accepted Masons at a
cost of $15,000, The Masons and the
Ladies' Educational Society operated a
school in this building which was
known as the Central Masonic Institute.
The Institute was incorporated on
February 19, 1848, and opened for stu-
dents in October of that vear. The
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purpose of the institute was to educate
orphans and the children of indigent
Masons. The venture was ultimately a
financial failure, though, and the build-
ing was foreclosed.

During the Civil War, the former
school was converted into a hospital and
served sick and wounded Confederate
soldiers. Perhaps it was this humanitari-
an purpose that persuaded Union Cener-
al James Wilson, who captured Selma,
to spare the building. Shortly after the
war, the City of Selma purchased the
building and offered it to Dallas County
for a courthouse if the county seat
would be moved. As previously
described, the move took place in 1866,

This courthouse is a three-story red
brick Greek Revival structure. It is rect-
angular with four lonic columns rising
three stories to support a pediment above
a central portico. The front facade has
both a second- and third-story balcony.

The first floor of the structure housed
the probate judge's office, an office for
the tax collector, and one for the sheriff.
The second floor contained the register
in chancery office, the circuit clerk’s
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office, and an office for the clerk of the
city court. One-half of the third floor
was used for a courtroom. The other
half was used for jury rooms with one
room set aside for a law library used by
the Dallas County bar. This building
served as the courthouse until the
spring of 1902 when a new courthouse
was completed and occupied.

In later years the building reverted to
its former uses. In 1904 it again housed
a school, the Selma Military Institute.
In 1911 the trustees of the Henry W,
Vaughan estate converted the building
into the Vaughan Memorial Hospital, It
remained a hospital until 1960 when a
new Vaughan Hospital was built, The
building stood vacant for almost ten
years and became a target for vandals
and vagrants.

In 1969 the City of Selma repurchased
the property that it owned over 100
vears previously. With the assistance of
Dallas County, the Selma Housing
Authority, and a federal grant, the build-
ing was renovated and renamed “The
Historic and Civic Building”, Tt was list-
ed on the National Register of Historic
Places on June 20, 1975, Today the
structure is known as the Joseph T.
Smitherman Historic Building. It was
named for the long-time mayor of
Selma, Joe Smitherman, who played a
major role in preserving and restoring
the building. [t now serves as a museum
and civic meeting place. The City of
Selma must be commended for saving
this historic structure.

According to the census of 1870, Dal-
las County was third in population in
Alabama following Mobile and Mont-
gomery. By 1880, Selma was the fourth
largest city in the state. Befitting its sta-
tus and its wealth, and due to the
growth of the county, a new courthouse
was needed. Also, it was felt that the old
Masonic building was too far away from
the business center of Selma. A new
courthouse was then planned for the
northwest corner of Alabama Avenue
and Lauderdale Street.

The cornerstone was laid at 11 a.m,
on October 9, 1900, The contract price
was approximately 338,000, This build-
ing was built in the Romanesque style
and contained a massive clock tower. It
was completed in the spring of 1902, In
1926, an annex was added to the struc-
ture on the Lauderdale Street side,

On Sunday, July 7, 1957, the clock
tower of the Dallas County Courthouse
collapsed into the building, causing
extensive damage. Luckily no one was
hurt because the disaster took place on
a Sunday, Five days previously, light-
ning had struck the courthouse. The
county contended in a lawsuit that this
act of nature caused the crash. Insur-
ance companies believed that faulty
construction and the addition of air
conditioning units weakened the struc-
ture and caused the damage.

Regardless of the true cause, Dallas
County decided to rebuild the court-
house on the same site. A modern
design was chosen and Warren, Knight
& Davis from Birmingham were archi-
tects for the project. Cooper Brothers
Construction Co., Inc. of Selma served
as contractor,

This new courthouse is three stories
in height with a basement and a mod-
ern clock tower. The 1926 annex was
retained but modernized. The project
was completed and the building occu-
pied in April 1960, and cost more than
one million dollars. It was on the steps
of this courthouse where demonstrators
led by Dr. Martin Luther King, Jr. con-
fronted law enforcement officials in
1965 in an attempt to regdister to vote.
The demonstrations and protests in
Selma led to the passage of the 1965
Voting Rights Act.

In 1979, Dallas County added another
annex to the courthouse building. At
this time the architect was Wiatt, Wil-
son, & Cole, Inc. and the general con-
tractor was Andrew & Dawson. The cost
of the annex was approximately
3360,000, This annex is brick and of
modern design. It houses the commis-
sioners’ court, circuit judges' offices
and courts, and other offices. |

The author gratefully acknowledges
assistance given to him in the prepara-
tion of this article by attorney William
1. Bryant of Birmingham, formerly of
Selma; attorney Ralph N. Hobbs of
Selma; and author Kathryn Tucker
Windham of Selma.

Additional sources: Three Capitals,
William H. Brantley, Jr., Selma, Queen
City of the Black Belt, Alston Fitts, I1I;
Selma: Her Institutions and Her Men,
John Hardy; The Story of Selma, Walter
M. Jackson.
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BAR BRIEFS

* The Institute of State and Law of
the Russian Academy of Sciences offers
a one-year master's program in Russian
law in Moscow to qualified U.S. students,
The master's in Russian law, comprised
of 1,100 hours of instruction during two
academic semesters, is designed to be an
intense and practical program to provide
students with the ability to work effec-
tively in the Russian legal and adminis-
trative system. Admission is limited to 25
students who have received a degree
from an ABA-accredited law school,

A student will study all areas of Rus-
sian law with the professionals of the
Institute. If a student does not speak Rus-
sian, an intensive Russian language pro-
gram is required.

The Institute of State and Law is Rus-
sia’s oldest legal “think tank” and a unit
of the prestigious Russian Academy of
Sciences,

For more information, contact:

Prof. AM. Dula, Registrar
5718 Westheimer, Suite 1515
Houston, TX 77057

(713) 977-9693

= M. Clay Alspaugh and W.A. Kim-
brough, Jr. recently became Fellows of
the American College of Trial Lawyers.
Membership, which is a position of
honor, is by invitation of the Board of
Regents.

Alspaugh is a partner in the Birming-
ham firm of Hogan, Smith & Alspaugh,
and is a graduate of Cumberland School
of Law,

Kimbrough is a partner with the firm
of Turner, Onderdonk, Kimbrough and
Howell, with offices in Chatom and
Mobile. He is a graduate of the University
of Alabama School of Law.,

e Gregory S, Cusimano was recently
designated a Diplomat of Trial Advocacy
by the National College of Trial Advocacy.
He is the first lawyer in Alabama and one
of only nine lawvers in the U.5. to have
received this distinction. He practices in
Gadsden with the firm of Floyd, Keener,
Cusimano & Roberts.

In addition, he and Michael L. Roberts,
of the same firm, have recently co-
authored the 1994 Cumulative Supple-
ment of the Alabama Tort Law

Handbook, released for publication by
the Michie Publishing Company.

e Macon County District Judge
Aubrey Ford, Jr. was recently appointed
to be the 1994-95 co-chairperson of the
Committee on Rural Courts of the ABA
National Conference of Special Court
Judges.

The National Conference of Special
Court Judges is composed of hundreds
of judges from across the nation and
is part of the ABA Judicial Administra-
tion Division. The mission of the con-
ference is to represent special court
judges to the legal profession and the
public; to promote a representative,
educated and sensitive judiciary provid-
ing equal justice under the law; and to
assist judges in meeting challenges fac-
ing the judiciary.

Judge Ford has been on the bench
since 1977 and is a graduate of Howard
University School of Law in Washington,
DC. Judge Ford is also a member of the
Alabama State Bar Committee on Alter-
native Dispute Resolution. [ |

Family Law Section
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OPINIONS OF THE GENERAL COUNSEL

By ROBERT W. NORRIS, general counsel

UESTION:

“This letter concerns a business enterprise | am
currently in the process of forming and my need
for a formal opinion from the bar association con-
cerning my solicitation for clients of said business.

“Earlier this year, 1 was contacted by several persons in the
medical/dental field (providers) to handle their collection
accounts. It occurred to me that these persons might derive
dreal benefits from a data bank which would in turn provide
them with information concerning any past due accounts their
prospective patients owed to providers in the general geo-
graphical area, as well as the state.

“The business would operate very similarly to an ordinary
credit bureau, except it would be limited to information given
to me by the providers, not any other businesses. The provider
would contact me prior to accepting the person as a patient to
see if they have any outstanding accounts with other providers
in the geographical area. | would charge the provider a yearly
fee for this service. Absolutely no collections would be given to
my law as this new business would not operate as a ‘feeder’ for

V| More Chapter 13
Trustees Want

PLAN13!

V| More Bankruptcy
Lawyers Submit

PLAN13!

DEMO DISK = REFEREMCES * MONEY BACK GUARANTEE

CALL 800 BEST-7-13

iy CHAPZ**13

Specialty Software « 1111 5. Woodward = Royal Oak, Mich. 48067
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the firm for collections work, My questions are these:

1. May 1 inform the providers | wish to solicit on my letter-
head, and if so, do | need to provide a disclaimer pursuant to
Rule 7.2 of the Code of Professional Responsibility?

2. If | am unable to solicit this business on my letterhead
and do it on the letterhead of the new enterprise (tentatively
called The Dental Co-op, Inc.) will I have to put the disclaimer
on said solicitation pursuant to Rule 7.2, simply because | am
an attorney?

“Your opinion would be greatly appreciated as I am getting
geared up with this project and do not want to violate any pos-
sible rules concerning solicitation, | do need an official opinion
for my files as quickly as time would permit.”

A

NSWER, QUESTION ONE:

You may inform the providers vou wish to solicit
on your letterhead. Pursuant to Rule 7.2(e), Rules
of Professional Conduct, your solicitation letter
must include the “disclaimer.”

ISCUSSION:

The Rules of Professional Conduct allow you to
use the proposed form of targeted mail solicitation
to contact providers about your credit information
“network.” Your participation must be restricted to

that of an emplovee of the “network.” The Disciplinary Com-
mission has previously held in RD-85-05 that:

“As a stockholder or partner in the computer services com-
pany you could not ethically act as manager of its debt collec-
tion and if the debts are not collected by the methods ethically
employed by a typical collection agency (See State v, Dunn and
Bradstreet, Inc., 352 F. Supp. 1226, affirmed 472 Fed. 2d 1049
and State v. Alabama Association of Credit Executives, 338 So.
2d 812), as an attorney file suit against the debtor for the claim
since you would be using another business or profession as a
cloak for solicitation of legal work or as a feeder to your law
practice.”

The Commission therein reasoned that as part owner of said
business, the lawver had a “feeder” for his law practice which
activity and/or arrangement was prohibited by Disciplinary
Rules 2-103(A)(1) and (4).

The Disciplinary Commission has consistently held that
direct targeted mail solicitation by a lawver is permissible pro-
vided that the mailed solicitation letter complies with the
applicable Rules of Professional Conduct, including the "dis-
claimer” provision of Rule 7.2(e).

NSWER, QUESTION TWO:

The answer to Question One, allowing use of
your lawver letterhead, pretermits consideration of
this question.

[RO-91-14]
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Health

Major Medical. Provides personalized comprehensive coverage to Lawyers, employees, and
eligible family members. The Southern Professional Trust is totally underwritten by Continental
Casualty Company, a CNA Insurance Company.

€

Family Term Life. Provides benefits for Lawyers, spouses, children and employees. Coverage
through Northwestern National Life Insurance Company.

Security

Disability Income. Features "Your Own Specialty” definition of disability with renewal guarantee
and benefits available up to 75% of your income for most insureds. Coverage through
Commercial Life, a subsidiary of UNUM.

Peace Of Mind

Business Overhead Expense Insurance. A financial aid to keep your office running if you become
disabled. Coverage through Commercial Life, a subsidiary of UNUM.

All from ISI

If you're a Lawyer practicing in the State of Alabama, Insurance Specialists, Inc. offers the finest
insurance coverage anywhere. We're here to help with all your insurance needs.

ISI 33 Lenox Pointe NE

— Atlanta, GA 30324-3172

EST. 1959 404-814-0232
800-241-7753

INSURANCE SPECIALISTS, INC. FAX: 404-814-0782
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INESTATE PLANNING WITH IRAS

This article discusses the minimum
distribution rules applicable to
individual retirement arrange-
ments or IRAs and focuses on some of
the benefits and problems which can
arise when an IRA is part of a decedent's

estate,

Overview of IRAs

An IRA is a generic term referring to
either an individual retirement account
or an individual retirement annuity. An
individual retirement account is a trust
or custodial account established for the
exclusive benefit of an individual and
the individual's beneficiaries' while an
individual retirement annuity is an
annuity contract or endowment con-
tract issued by an insurance company
that meets certain requirements set out
in the Internal Revenue Code and pro-
mulgated by the Treasury Department.”

Basically, an IRA is the personal
equivalent of a moderately funded
retirement plan that allows emplovees,
self-employed individuals and certain
other individuals (whether or not they
participate in qualified emplover retire-
ment plans such as profit sharing plans,
Keogh plans, simplified employee pen-
sions (SEPs), tax-sheltered annuities, or
government plans) to establish IRAs and
make annual contributions to them.
Individuals can contribute an additional
$2,000 of their compensation or earned
income for an individual IRA or, if mar-
ried, can also contribute an additional

20/ JANUARY 1995

By Wendell Cauley and Pamela L. Mahle

$250 for a spousal IRA. Contributions
made to an individual's IRA may be
available as deductions against income
to the owner of the IRA but certain
deduction limits apply if the individual's
adjusted gross income exceeds specified
amounts and the owner's spouse partici-
pated in a qualified employer retirement
plan.* Also, certain specialized IRAs can
be used to receive lump sum distribu-
tions from an individual's employer-
sponsored qualified retirement plan.
Because IRAs are readily available to
individuals for deductible contributions
and, under other circumstances, for
nondeductible contributions as well as
depositories for lump sum distributions
from an employer-sponsored qualified
retirement plan, an IRA could potentially
constitute a major asset of the individu-
al's estate. Although many of the rules
applicable to IRAs apply to qualified
retirement plans such as pension, profit
sharing, stock bonus and annuity plans,
as well, where an IRA comprises an asset
of an individual's estate an estate planner
should not overlook the application of
the minimum distribution rules applica-
hle to an IRA. The minimum distribu-
tion rules may have a substantial impact
not only upon an IRA owner's retirement
planning such as withdrawals from an
IRA by the owner during his or her life-
time, but also upon the ultimate distri-
bution of the IRA owner's estate at death
and upon any beneficiary of the IRA.
Also, failure to satisfy the minimum dis-

tribution requirements may result in
certain onerous economic burdens and
even penalties.*

Overview of the Minimum
Distribution Rules

Once distributions from an IRA are
required to begin, the IRA owner must
withdraw a certain amount during each
year or be subject to a penalty for insuf-
ficient withdrawals, The minimum dis-
tribution rules require that the IRA
owner's interest in the IRA be distribut-
ed in its entirety (a) no later than the
required beginning date (generally,
April 1 following the calendar year in
which the IRA owner reaches age 70), or
(b) beginning no later than the required
beginning date during one of the follow-
ing four time periods:

(1) the actual life of the IRA owner:

(2) the combined actual life of the IRA
owner and the life expectancy of a
“designated beneficiary™;

{(3) a period not extending beyond the
life expectancy of the IRA owner: or

(4) a period not extending beyond the
life expectancy of the IRA owner
and his “designated beneficiary.”

Thus, if the IRA owner has named a
beneficiary that, for purposes of the
minimum distribution rules, qualifies as
a “designated beneficiary,” the designat-
ed beneficiary’s life expectancy can
affect (i) the time period during which
the IRA owner’s interest is distributed
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and the amount of each distribution
during the IRA owner’s lifetime, and (ii)
the period after the IRA owner's death
during which the assets remaining in
the IRA must be distributed to the des-
ignated beneficiary.

Who is a “Designated
Beneficiary” for
purposes of the Minimum
Distribution Rules?

A “designated beneficiary” is any indi-
vidual designated as a beneficiary under
the terms of the IRA, or, if the IRA pro-
vides, by the IRA owner's affirmative
clection specifying the beneficiary, and
who is, upon the IRA owner's death or
other specified event, entitled to the
remaining portion of the IRA owner's
interest or benefit. According to the
minimum distribution rules, only an
individual may be a “designated benefi-
ciary.” One exception to the “individual
only” rule is applied to certain trusts
resulting in the trust beneficiaries being
treated as “designated beneficiaries” of
the IRA

While an estate may be named as a
beneficiary of an IRA, the estate will nof
be a "designated beneficiary” for purpos-
s of the minimum distribution rules?
Some analysis here may be helpful. It is
not uncommeon for & decedent to desig-
nate his or her estate as a beneficiary on
such items as a life insurance policy or
other personal effects. However, naming
an estate as an IRA beneficiary will not
alter the period over which the IRA
owner's benefits may be paid; that is, the
lives of the beneficiaries of the estate
will not affect the period over which the
IRA is distributed. The reason for this is
quite obvious: If the IRA owner's estate
remains the named beneficiary of the
IRA, distributions from the IRA com-
mencing during the owner's lifetime
will have to be entirely paid out over (i)
the owner’s actual life, or (ii) over a
period that does not exceed the owner's
life expectancy. The potential effect of
naming one's estate as beneficiary of the
IRA is to accelerale the payment of
income taxes on distributions from the
owner's IRA over considerably shorter
time periods than would be required if
distributions from the IRA could be
stretched out over the IRA owner's and a
“designated beneficiary's” joint lives, or
joint life expectancies.”

Like an estate, a trust may also be an

THE ALABAMA LAWYER

IRA owner's named beneficiary, and

upon the IRA owner's death, the recipi-

ent of any remaining interest in an IRA,

For purposes of the minimum distribu-

tion rules, however, the trust itself will

niot be the “designated beneficiary.” Nev

ertheless, if the following requirements

are mel in regard to a trust named as a

“designated beneficiary,” the beneficia-

ries of the trust will, for purposes of the

minimum distribution rules, be treated

as “designated beneficiaries™

(1) the trust is a valid trust under state
law, or would be valid if it were
funded;

(2) the trust is irrevocable;

{3) the beneficiaries of the trust can be
identified; and

(4) a copy of the trust instrument is
provided to the IRA custodian (e.g.,
the sponsor of the [RA),

For purposes of the minimum distri-
bution rules, where there are multiple
beneficiaries of-a trust, the beneficiary
whose life expectancy is the shortest is
treated as the “designated beneficiary”
and that beneficiary's life expectancy is
utilized in determining the period of

distribution.

If an IRA owner designates a trust as a
beneficiary and the four criteria listed
above are nol met, then the IRA owner
is treated as if he or she does not have a
“designated beneficiary,” and the IRA
distributions that commenced during
the owner's life will have to be paid out
entirely either (i) during the IRA
owner's actual lifetime, or (i) during a
period that is no longer than the IRA
owner's actuarially-determined life
expectancy. We will discuss below how
the four trust requirements listed above
might be met with respect to a typical
IRA and estate plan.

Overview of distributions
after death

Under the minimum distribution
rules, where distribution to an IRA
owner begin during the owner's life-
time, but are not completed prior to the
owner's death, the remaining interest
must continue to be distributed at least
as rapidly as it would have been under
the method of distribution that was in
effect at the date of the IRA owner's
death.” When an IRA owner dies before
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payments begin or before the required
“beginning date" (i.e., April 1 of the year
following the calendar year when the
IRA owner reaches age 70), the distribu-
tions are nevertheless treated as having
commenced during the IRA owner’s life
and the owner's IRA must be distributed
in one of following methods:

(1) The entire IRA must be distributed
within five years after the IRA owner's
death (this provision is referred to
below as “the five-vear rule”);

(2) Distributions may be made to (or
for the benefit of) a “designated
beneficiary” under an exception to
the five-year rule, if the benefit, or
the portion payable to the “desig-
nated beneficiary,” is distributed,
over the life of the “designated ben-
eficiary” beginning within one year
after the IRA owner's death, or is
distributed over a period which
does not extend bevond the life
expectancy of the “designated ben-
eficiary™; or

(3) Distributions may be made to the
IRA owner's surviving spouse under
an exception to the five-year rule, if
the portion to which the surviving
spouse is the “designated beneficia-
ry" is distributed over the life of the
surviving spouse, or over a period
not longer than the life expectancy
of the surviving spouse, beginning
no later than when the employee
would have reached age 70.*

Application of the
foregoing rules to an
IRA owner's estate plan

The designation of an IRA owner's
estate as the IRA beneficiary, if not mod-
ified, will mean that, for purposes of the
minimum distribution rules discussed
above, the IRA owner will have no “des-
ignated beneficiary,” and any distribu-
tion of benefits which begins during the
IRA owner's life will have to be dis-
tributed either (i) over the period of the
owner's life, or (ii) over a period that is
not longer than the owner's life
expectancy. If the distribution of bene-
fits does not commence until after the
owner's death, the five-year rule would
apply, meaning that the owner’s IRA
would have to be entirely distributed
within five years after the owner’s death.

Under these circumstances, income
taxes which could have been deferred for
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several years would have to be paid ear-
lier than would have been the case. That
is, income taxes on the owner's entire
IRA would have to be paid within five
vears of the IRA owner’s death. Thus, in
some instances, it may be desirable to
modify the beneficiary designation in an
IRA to name a beneficiary that will, for
purposes of the minimum distribution
rules, be a “designated beneficiary” so
that a reasonable deferral of the income
taxes pn the distribution of the owner's
IRA may be effected or accomplished.

Application of the foregoing
rules with the use of trusts

As was explained above, where a trust
is named as an IRA owner’s beneficiary,
if the four requirements outlined above
are met {i.e., (1) the trust is a valid trust
under state law, or would be valid if it
were funded; (2) the trust is irrevocable;
{3) the beneficiaries of the trust can be
identified; and (4) a copy of the trust
instrument is provided to the plan) the
beneficiaries of the trust are, with
respect to the trust’s interest in the IRA,
treated as “designated beneficiaries.” If
these four requirements are nof met as
of the date of the IRA owner's death,
however, the IRA owner is treated as
having no “designated beneficiary,” and
distribution must be made under the
five-year rule (i.e, the IRA owner's inter-
est must be entirely distributed within
five years after the owner's death).

Impact of revocable trusts

In some estate plans, a “family trust” is
used and named as the designated benefi-
ciary of the owner's IRA, However, cer-
tain problems can arise because the trust
fails to meet all of the four requirements
under the minimum distribution rules.
Where, for example, the family trust is
not irrevocable, the family trust would
not meet all of the four requirements
qualifying the beneficiaries of the family
trust as “designated beneficiaries.” If the
family trust is not irrevocable or if the
family trust will become irrevocable upon
the IRA owner's death and the IRA owner
had survived to the required beginning
date (i.e., April 1 of the calendar year fol-
lowing the calendar year in which the
owner reaches age 70) and had been
receiving distributions from the IRA, the
family trust will not then have become
irrevocable within the statutory time
limit because arguably the owner could,

prior to death and subsequent to the date
the distributions began, modify or revoke
his or her will including the family trust
provisions, In this situation, the benefi-
ciaries of the family trust would not,
therefore, qualify as “designated benefi-
ciaries” under the minimum distribution
rules. This would bar the use of the life
expectancy of one of the trust’s beneficia-
ries, in conjunction with the IRA owner's
life expectancy, and obfuscate the time
period to be taken into account in deter-
mining the period over which the
owner’s IRA would be paid out. Under
these circumstances, in determining Lthe
period over which the owner's IRA bene-
fits would be distributed, only the IRA
owner’s life expectancy could be taken
into account, which means that during
the owner's life, the owner would be pay-
ing taxes on larger annual distributions
than would be required if an individual,
such as a child, was the owner's “desig-
nated beneficiary.” Based upon these pos-
sible contingencies, a “family trust”
created under an IRA owner’s will and
designated as the beneficiary of the IRA
may not be a good choice.

Impact of irrevocable trusts
Although having an IRA as a substan-
tial asset of an estate portends potential
pitfalls, some options remain available to
avoid the various disadvantages dis-
cussed above in relation to the mini-
mum distribution requirements, One
option available to an estate planner and
the IRA owner would be to create an
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irrevocable trust similar in form, use
and other respects to the family trust
created under the provisions a will. An
irrevocable trust of this type would be
the designated beneficiary of the owner's
IRA (or, by formula, the irrevocable trust
could be named as beneficiary of that
fraction of the IRA that could be shielded
from estate taxes payable by the IRA
owner's estate and gift tax unified cred-
it), Prior to the death of the IRA owner,
the irrevocable trust could be funded
nominally to give it legal effect and via-
bility. Thereafter, in order to shield any
additional amount of the IRA interest
from estate taxes by the unlimited mari-
tal deduction at the death of the IRA
owner, the IRA owner could designate
his or her spouse as the beneficiary of
the remaining fraction of the IRA (ie,,
that portion in excess of the owner's uni-
fied credit equivalent amount),

As explained above, for purposes of
the minimum distribution rules, where
there are multiple beneficiaries of a
trust, the beneficiary whose life
expectancy is the shortest is treated as
the *designated beneficiary” and that
beneficiary’'s expectancy is utilized in
determining the period of distribution.
Thus, if in creating an irrevocable trust,
an income interest was provided for the
spouse of the IRA owner under the
terms of a family trust, all of the benefi-
ciaries of the irrevocable trust, includ-
ing the named spouse, would be
“designated beneficlaries" for purposes
of the minimum distribution rules;
however, for purposes of determining
the distribution period, the "designated
beneficiary” with the shortest life
expectancy would be the “designated
beneficiary.”

A second option or alternative that
may be available to the estate planner
and IRA owner includes establishing an
irrevocable trust substantially the same
as the irrevocable trust discussed above
except for the spouse’s income interest.
Under this alternative, the IRA owner's
child or children, as the case may be,
would be the designated beneficiary or
beneficiaries. This alternative allows for
an extended payout period for the
owner's IRA (i.e.. based on the owner's
child’s life expectancy), but would not
give the spouse the income interest
available under the first alternative dis-
cussed above.
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Conclusion

Because of the wide use of IRAs in
retirement planning and ultimately in an
individual's estate plan, it is important to
understand and recognize the effect of
the minimum distribution requirements
to the owner of the [RA and the interplay
of these rules during and after the life-
time of the IRA owner. Because of the
polential consequences to not only the
IRA owner but to the owner's estate
plan, any financial and estate planning
conducted with a living client and any
probate and estate services rendered on
behalf of a deceased client should be
undertaken with caution and with the
assistance of an attorney whose practice
routinely incorporates estale and tax
planning advice, [ ]
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FALL 1994 ADMITTEES

Valerie LaShawn Acoff

John Wesley Adams, Jr.
Richard Martin Adams
Laural Covey Alexander
Michael David Anderson
Susan Renee Cullen Anderson
Donald Keith Andress

Phillip Scolt Arnston

Mary Margaret Kendall Bailey
Elizabeth Brunson Baird
Donald Ross Baker, Ir.
Charles Steven Ball

Reed Robertson Bates
Joseph Kyle Beach

David Jeffrey Beaird

Paul LePage Beckman, Jr.
Anita Lenise Pope Bellinger
Vincen!l Andrew Bellucci
Melwwn Louis Bernstein
Kimberly Anne Bessiers
Michael Boysie Billingsley
Jeffrey Patrick Boyd

Frank Carmack Bozeman, 11
Elizabeth Katherine Brannen
Joseph Trotter Brasher
Marion Hoy Braswell

William Benjamin Broadwater
John Gordon Brock

Michael Derek Brock

Felicia Marshea Brooks
Drwayne Lamar Brown

Lisa Jermnigan Brown
Mary-Frank Brown

Melissa Dianne

Hulcheson Brown

Scott Alton Browning
Charles Daniel Bryant

Liles Clifton Burke

Denice Michelle
Culbver Burleson

Robert Oran Burton

Neal Joseph Callahan
Melinda Kaye Camp

Daniel Scott Campbell
Sarah Jean Carlucci Carlisle
Paige McCoy Carpenter
Colleen Klonaris Carr

James Tomlinson Carr
Jeffrey Byron Carr

Clinton Chadwell Carter
Michael Anthony Catalano
Robert Peter Catlin, 111
Richard Lee Chancey

Shellie Robin Cherner

Lee Eichelberger Childs
Edwaird Rosamond Christian
Loretta Clifton

LeRoy Alan Cobh

John Phillip Cohle

James Daniel Cochran

John Charles Coleman
Patricia Ann York Comer
Louis Hunter Compton, Jr.
David Paul Condon

Gary Alan Cook

Ivan Bruce Cooper

Patrick Charles Cooper
Phillip Dale Corley, Jr,

Diane Elizabeth Hultz Crawley
Richard Elder Crum

Gregory Augustus Dagian
Dorathy Carol Daigle

Angela Leigh Daniel

William Jonathan Daniel
Kelly Leigh Gallops Davidson
Patrick Christopher Davidson
Artur Genestre Davis

Johnny Bruce Davis
Angela Camille Redmond
Debro

Scott Eugene Denson
Rayvmond Todd Derrick
Diane Lea Deshago

William Daniel Dill

Gregory Lawrence Doody
Sharon Kay Dowiat

Timothy Shawn Drummond
John Townsend Dukes
Virginia Leigh Mattox Dulaney
Donald Edward Earnshaw
Brenen Gene Ely

Haren Alaine Everitt

Robeért Curry Faircloth

Kirby Dee Farris

David Lawrence Faulkner, Jr.

James Earnest Fleenor, Jr.
Juliet Suzanne Fleming
Joseph Thomas Flood
George Drury Flowers

Earl Thomas Forbes
Therese Marie Ford
Michael Robert Forrester
Emily Dianne Vaughn Frost
James Erik Gentry

Mark Monroe Gibson
Samuel Houston Givhan
Elizabeth Carol Godfree
Maurice Alexander Goldsmith
Wilson Frankin Green

Lisa Dione Williams Greene
Anne Christian Gresham
Kyla Lorelei Groff

Tracy Lynn Spring Guice
Edward Ashley Hadley
Charles Brightman Haigler, [l
William Perry Hall

Charles Keith Hamillon
Reid Hamilton Harbin
Charles Anderson Hardin
Gwendolyn Denise Harris
Stacy Lyn Pilgreen Harris
Jennifer Anne Hart

Wade Leon Hartley

Joel Lamar Hartman

Rima Martha Fawal Hartman
Owen Dean Hartzog
William Todd Harvey

Davis Hopkins Hayden
Christa Leigh Hayes

Kevin Kenneth Hays

Penny Dianne Hays
Charles Porter Helms, Ir.
Ellen Elizabeth Henderson
Sheila Jo Hendricks
Randall Scott Hetrick
Preston Leée Hicks

James Raymond Higdon
Karen Lyn Hillman

Windy Angela Hillman
Thomas James Hirsch
Edward Cary Hixon

David James Hobdy, Jr.
Kellie Jo Hogue

Paul Maass Holstein

Barry Reid Holt

Emily Elon Homshy

John Thomas Horton
William Henry Huffman, 11T
Diavid Alan Hughes

James Wesley Hughes

Taodd Elbert Hughes

Hewes Turner Hull

Trent Nicholson Caddis Hull
Rita Lenora Hullett

Melody Lynn Hurdle

Jeffrey Lee Ingram

Joel Scatt 1senberg

Jerry Baxter Jackson, [11
Jennifer Ruth James

Vinson Wilson Jaye

Christopher Raymond
Heikes Johnson

Christopher Scott Johnson
Edward McFarland Johnson
Jerry Chadwick Johnson
Lora Lea Jerkins Johnson
Stuart Yates Johnson
Robert Foster Johnston, Jr.
Ronald Alexander Johnston, Jr.
David Ashley Jones

Vicki Smith Jowers

Kathryn Birch Juneman
Mary Kay Kelley

Foster Douglas Key

Angela Louise Walker
Kimbrough

Spencer Alan Kinderman
Joseph Donald King

Troy Robin King

Conley Walden Knott

Jack Gary Kowalski
Robert Joseph Landry, 111
Lucius Martelle Layfield, [T
Stephen Paul Leara
Michael Arthur Lebrun
Elizabeth Evelyn Lindley
Daniel Levon Lindsey, Jr.
James Alan Lipscomb
Zebulon Peyton Little
Jomathan Blake Lowe
LaVette Renee Lyas-Brown
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Blake Alan Madison

Gulam Rafiqueuddin
Mahmood

Evelyn Renee Maiben
Jamie Darlene Manasco
Reid Stephens Manley
David Alan Mann
Jerrolyn Luverne Martin
James Ralph Mason, Ir,
Sean Dale Masterson
Paul David Matheny
Randall Gary Mathews
Jeffrey Paul Mauro
Bradley Curtis Mayhew
Gregory Britton McCain
Doy Leale McCall, 111
Patrick Steven MeCalman
Kimberly Ann McConnell
Kelly Ashton McGriff

Amy Susan Fortenberry
Melntyre

Keith Michael McKerall
James Donovan Melaughlin
Jimmy Gene MeLaughlin
Christy Ruth McClelland
Melanie Ann Meads

Angela Denise Meddirs
Virginia Parker Meigs
Debra Susan Miller Mestre
Robert Gordon Methvin, Jr.
Heidi Faith Mever

Davis Lawson Middlemas
Brian Wilson Miller

Keith Stewart Miller
Thomas Matthew Miller
William 1. Miller

Brooks Pitman Milling
Robert Lake Minor
Jacqueline Lee Lyon Mixon
Betsy Lou Montgomery
Maureen Elaine Davis Moore
Lori Carol Bryant Morgan
Joseph Anthony Morris
Margaret Melissa Morton
Rodney Lane Moss

Jimmy Kevin Moulton
James Flynn Mozingo
Brock Grady Murphy
Teresa Lynn Nicholson

Anna Cathryn Northington
Frances Rebecca Champion
Cates

Katherine Claire O'Brien
Michael Bruce Odom

Kim Bonita Oliver

Mary Elizabeth Olsen
Allison Love O'Neal

David Matthew Overstreet
Jonanna Lee Chwings

Lee Thomas Czmint

Allyson Lanette Noblitt
Perkinson

Dee Anne Phillips

Walter Darrell Phillips

John Charles Piazza

John Scott Pierce

Brian Scott Plant

Michael Alan Poll

Andrea Sylvia Piccinlli Pope
Diane Elizabeth Martin Porter
John Robert Potler

Robert Allan Price

Stacey Dale Price

[ravid Thomas Puckett
James Thomas Pugh

Karen Joy Pugh

Frederic Albert Ransom
Marni Alene Reagan

Shilpa Sunki Reddy
Elizabeth Ranly Darby Rehm
Brian Allen Rich

Marcia Gene Jones Ritch
Ashley Ann Hale Rives
William Bradford Roane, Ir,
James Harold Roberts, Ir.
Edward Luckett Rohinson, 11
James Stewart Robinson
Richard Paul Rouco

Bret Eugene Rudeseal

Sarah Elizabeth Wright Ruffner
Mark Wayne Sabel, Jr.
James Lemuel Sanders, 11
Stephen Scott Sargent
Harry Vincent Satterwhite
Julie Suzanne Scharfenberg
Stacey Lee Scherock

Laura Morrison Schiele

Gregory Lee Schuck
Joseph Trent Scafield
Timothy John Segers
James Arthur Shands
Margaret Ann Sharbel
Dawn Michelle Helms Sharff
David Thomas Shaw
Rarla Ann Shivers
Christy Deanne Anderson
Simpsan
LaDonna Nicole Sippial
Andrew Mark Skier
David Clinton Skinner
Sunny Dawn Smallwood
Dianna Smith
Joel Pierce Smith, Jr.
Lisa Michelle Smith
Marcy Lynn Smith
Rusha Christina Smith
David Morris Sobell
Allen Deloach Stewart
Joseph Gordon Stewart, Ir.
Robert Byars Stewart
Tamara Annette Stidham
Stephen Christopher Still
Merita Barren Stovall
Aloysits Edwin Stuardi, [T
Jason Ashton Stuckey
Daniel Joseph Sullivan
Richard Grayson Sullivan
Ann Elizabeth Sumner
Randall Scott Susskind
Jennifer Fox Swain
Ruth Annette Talley
Leonid John Tasheiko
John Lance Tate
Kelli Denise Taylor
Clint Christopher Thomas
Sara Theo Phillips Thomason
Ashley Nelson Thompson
John Kenneth Thompson
Travis Lee Thompson
Martha Adrienne Tiemey
Carrie Jean Goldsby Tolbert
Christopher Wray Tomlin
David Allen Tomlinson
Tracy Amanthis Toussaint
Beverly Lynn Gaings Towery
Helena Frances Tozzi

Andrew Wiley Tunnell

Joseph Reece Turman

Kile Travison Tumer

Roger Wayne Varner

Linda Sheppard Haralson
Vernon

Lauren Elizabeth Wagner

George Troy Franklin
Walker, Jr,

John Mell Walker
Spencer Brent Walker
Ronald Charles Wall, Jv.
Lisa Joy Wathey

Robert Ashley Webh
Michael Lee Weimorts
Ruben Leonard Weiner
Elizabeth Dale Welch
William Neil Whatley
Matthew Wade White

Jonathan Seth Charles
Whitman

Harold Clark Whitmire, Jr.
Ellen Louise Wiesner

Joel Pittman Williams
Mary Elizabeth Williams
Kenneth Joe Wilson, Jr.
Robin Lee Windham-Jones
Harlan Frank Winn. 1
Thomas Ray Wolsgncroft
Frank Daniel Wood, Jr.
Cherokee Parker Ward Wooley
Teri Dean Yancey

Joseph Edward Yesutis

Stephen Douglas Apolinsky
Thomas Jay Buchanan

Aldrienne Valencia Zena
Callins

Craig David Dahle

Heather Caral Harrison
Richard Rudolph Klemm
Charles Angelo Nervine, [l
Dawvid Comelius Points, Ir.
Charles Franklin Raper
Ceorge Mark Russell
Deborah Lynn Stevenson
Deborah Denise Tillman
Phillip Maxwell Whitehead

26 / JANUARY 1995

THE ALABAMA LAWYER




Reid Hamilton Harbin (1994) and
Robin H. Harbin (1967) (admittee and
father)

John W. Lowe (1970) and Jonathan
Blake Lowe (1994) (father and admittee)

Liles C, Burke (1994} and Claud
Burke (1968) (admittee and father)

David H. Hayden (1994), Walter Hay-
den, 111 (1987) and Jon Hayden (1990)

(admittee and brothers)

Eelly A, McGriff (1994) and Charles
M. T. Sawyer, Il (1954) (admittee
and cousin)

Foster Douglas Key (1994) and Dou-
glas L. Key (1974) (admittee and
father)

Robert B, Stewart (1994) and Joseph
G. Stewart (1966) (admittee and

father)
L-;D

L. "-.‘..-

it

Mary Margaret Kendall Bailey (1994)
and Judge Robert G. Kendall (1963)
(admittee and father)

John C. Piazza (1994) and Linwood
Bragan (1991) (admittee and cousin)

Rick Davidson (1994) and Kelly
Davidson (1994} (husband and wife
admittees)

Ashley Hale Rives (1994) and Oscar
H. Hale, Jr. (1978) (admittee and
father)
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Sunny Smallwood (1994) and Judge
T. M. Smallwood, Jr. (1963) (admittee
and father)

Brenen G. Ely (1994) and Kathryn
Juneman Ely (1994] {husband and
wife admittees)

John W. Adams, Jr. (1994) and Tori
L. Adams-Burks (1990) (admittee and
cousin)

Kelli Hogue-Mauro (1994) and Jeffrey
P. Mauro (1994) (wife and husband
admittees)

Joel 8. Isenberg (1994), Bari G. Miller
(1987} and Charles P. Miller {1960)
(admittee, mother and stepfather)

David Jeffrey Beaird (1994), James Robert
Beaird (1979), Hugh Beaird (1959) and
Sarn L. Sullivan, Jr. (1990)

tadmittee cousin, unde and cousin)

Daniel Joseph Sullivan (1994), William J.
Sullivan, Jr. (1949 and William J. Sulli-
van, I (1975} (admirttee, father and
brother)

Betsy L. Montgomery (1994) and
Robert Montgomery (1952)
(admittee and brother)

Karen ], Pugh (1994) and Gaile Pugh
Gratton (1984) (admittee and sister)

Brooks Pitman Milling (1994) and
Judge Bert W. Milling, Jr. (1971)
{admittee and father)

Frederic Ransom (1994) and Judge
Ralph D. Cook (1968) (admittee and
father-in-law}
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Joel ', Smith, Jr. (1994) and Maury
D, Smith (1952) (admittee and uncle)

I AMIIX Elizabeth Dale Welch (1994) and

Judge Sam Welch (1976) (admittee

and brather)

Leigh M. Dulaney (1994) and Scott
Dulaney (1993) (admittee and
hushand)

Jerrolyn L. Martin (1994) and Gerald Jamie M. Brabston (1994) and James
M. Martin (1993) (admittee and K. Brabston (1993) (admittee and
brother) husband)

Lisa |. Brown (1994) and Franklin L.
Brown (1988) (admittes and hushand)

Chief Justice Sonny Hornsby (1960),
Emily H. Nelson (1994) and Ernest
Clayton Hornsby, Jr. (1988) ({father,
admittee and brother)

Janie Baker Clarke (1985), Robert Mark Sabel (1994) and M. Wayne
Foster Johnston, Jr. (1994) and John Sabel (1968) (admittee and father)
Baker (1967} mother, admittee and ;

uncle)

FALL 1994 BAR EXAM STATISTICS OF INTEREST

Number sitting forexam .- o ve vobidi s i e 502
Number certified to Supreme Court of Alabama .......,.357
CertiCatIOT Rl e st = s Tt S tera e v bssniv 3 71 percent
Certification percentages:
University of Alabama SchoolofLaw .. .............. 94 percent
Cumberland School'oELaw. .o e s aiats B7 percent
Birmingham SchoolofLaw ...............c0000.. .33 percent
JONES SO0 OFLAW . 4 i e s e e ST 42 percent
Mgs College of Law: b< sl N8, e N el e 4 percent
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8 8 OPPORTUNITIES

The following in-state programs have been approved for credit by the Alabama Mandatory CLE Commis-
sion. However, information is available free of charge on over 4,500 approved programs nationwide
identified by location, date, or speciality area. Contact the MCLE Commission office at (334) 269-1515,
or 1-800-354-6154, and a complete CLE calendar will be mailed to you.

20 Friday 9 Thursday
JANUARY SOCIAL SECURITY LAW INJURIES IN THE WORKPLACE

Birmingham, Medical Forum Building IN ALABAMA
10 Tuesday National Business Institute, Inc. Mobile, Adam's Mark Hotel
ACCOUNTING PRACTICE Credits: 6.0  Cost: 5138 National Business Institute, Inc,
Birmingham (715) 835-83525 Credits: 6,0  Cost: $138
Lorman Business Center, Inc. (T15) 835-8525
Credits: 3.8 Cost: 5120 27 Friday
(715) 833-3940 ‘ : 0 Friday
NURSING HOME LAW 0 INJURIES IN THE WORKPLACE
Birmingham, Medical Forum Building IN ALABAMA
12 Thursday Etlggﬁzrle;qu Institute for CLE Montgomesy. Madison Hotl
OSHA COMPLIANCE (800) 55-517454 National Business Institute, Inc.
UPDATE IN ALABAMA Credits: 6.0 Cost: $138
Birmingham, Ramada Inn Airport (715) 835-8525

National Business Institute, Inc.
Credits: 6.0  Cost: $138 FEBRUARY )
17 Friday

(715) 835-8525

3 Friday OBJECTIONS AT TRIAL/HOW
13 Friday SOLO AND SMALL FIRM SUCCESS L

OSHA COMPLIANCE Birmingham, Pickwick Center Birmingham, Medical Forum Building

UPDATE IN ALABAMA Cumberland Institute for CLE Cumberland Ill'lST_iELI.tE‘ for CLE
Huntsville, Marriott Credits: 3.1 (800 B88-7454
National Business Institute, Inc. (800) 888-7454
:;Fr'f;‘;tﬁsi?-giuﬂﬂﬁcmu = 77T d 23 Thursday

G AL‘fﬂmEmER o WORKERS' COMPENSATION
IN ALABAMA
19 Thursday Mobile, Ramada Resort & Birmingham

JOINT CONFERENCE OF Conference Center Lorman Business Center, Inc,

ALABAMA STATE BAR AND MNational Business Institute, Inc. Credits: 6.0

CIRCUIT AND DISTRICT Credits: 6.0 Cost: 5138 (715) 833-3940

JUDGES ASSOCIATION {715) 835-8525
Montgomery 2

e 24 Friday
maiil‘:;i ::;d;‘;ﬁji“g“' 8 Wednesday HANDLING DUI CASES
Credits: 6.0 ALABAMA ELDEB LAW Birmingham, Wynfrey Hotel
(334) 242-0300 ;"‘*'Ptg““’“‘-“-, Madison Hotel Cumberland Institute for CLE
ational Business Institute, Inc, (800) 888-7454
Credits: 6.0 Cost $138

HOW TO PROTECT SECURED (715) 835-8525

INTERESTS IN BANKRUPTCY
Birmingham, Ramada Inn Airport
National Business Institute, Inc.
Credits: 6.0  Cost: $138
{715) 835-8525
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CPAs are right on
the money

mistakes become more costly. That's why it's essential to have a
member of the Alabama Society of Certified Public Accountants
handle all your business and individual tax needs.

E ach year, the tax laws become more complex. And the penalties for

To belong to the Alabama Society of CPAs, our members have to maintain a
high level of education to stay knowledgeable in the areas of corporate and
individual tax planning and preparation, as well as virtually all other aspects
of accounting. We provide our members with the resources to stay informed
about the latest tax laws and regulations.

Our membership is limited to CPAs who meet high standards for quality
practice, education and professional ethics. So when you hire a CPA who is
a member of the Alabama Society of CPAs, you can be sure you're getting
someone who is right on the money. Anyone else could end up costing you
more than just frustration.

Avasanva Socuty of Ceatiro Public ACCOUNIANTS

THE ALABAMA LAWYER JANUARY 19495/ 31




Remarks By Retired Justice Oscar W. Adams, Jr.

OPENING OF COURT CEREMONY

MAY IT PLEASE THE COURTS - Mr,
Chief Justice, Justices of the Supreme
Court, Judges of the Courts of Appeals,
members of the clergy, members of the
Alabama State Bar, members of the
staffs of the courts, honored guests.

I am extremely honored to have been
invited to give the opening of court and
memorial address after only 11 months
off the bench. At the opening of court
ceremony last vear, | sat right there
where Justice Houston sits today. [ wish
| could truthfully say that | do not miss
the court, but | do—the stimulating
arguments of general conference, yes,
even the heated arguments of general
conference—the court’s junkets to far
flung places in Alabama, cities large and
small—bringing the court to the peo-
ple. But | did not retire in the first place
because | disliked the work that | was
doing. I retived because after 33 vears of
private practice and 13 vears on the
bench, I thought it was time to surren-
der the mantle to a younger person.
Every good soldier knows there comes a
time to withdraw from the firing line. |
have watched Justice Cook's work on
the court and in my opinion Governor
Folsom made an outstanding appoint-
ment,

October 31st of last year was my time
to retire from the firing line—to give
myself a chance to reflect—maybe to
consider a third career—to write a book
and perhaps to trace my ancestry as far
back as Haley did in Roofs.
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I mention my 47-vear love aifair with
the law because what [ am going to say
today is extremely personal—as person-
al as the deaths of the 75 lives we cele-
brate today were to their families. In
the 11 months that [ have been off the
bench, I have had time for reflection on
our profession and the judiciary relative
to other institutions in this country. 1
see storm clouds on the horizon and
they have been gathering for some
time.

Having lived as long as | have, | per-
sonally knew more than half of those
whose lives we celebrate today.
Although the list of deceased attorneys
is diverse—the old, the young, the
black, the white, the male, the female,
the rich, the poor—there are two
things they had in common with the
rest of us—a love for the law and a love
for this country that allowed a judicial
systemn such as ours to exist—and we
all resent any encroachment by other
branches of government on the judicial
branch. We also have another thing in
commorn. We all took a solemn ocath to
demean ourselves as attorneys accord-
ing to the best of our learning and abili-
ty, and with all good fidelity, to the
courts as well as to the client, swore
that we would use no falsehood or delay
any person's cause for lucre or malice,
and that we would support the Consti-
tution of the State of Alabama and of
the United States so long as we contin-
ued as citizens thereof, so help us Cod.

[ wish I could say a word about all of
our deceased brothers and sisters, but
time will not permit. Some stand out so
indelibly in my mind that | pause to
remember them, Joe Bernard was a cir-
cuit judge in Birmingham handling
divorce matters. He promised Anne-
Marie that if she brought her divorce
case to him, he would put me in jail.
Don't worry, Joe. Anne-Marie won't
have to bring me to court. Annette
Clark Dodd, Annette, Janie's and my
friend, taught at Cumberland with
Janie and was one of the sweetest peo-
ple I had ever met. | remember her for
wanting every ticket that | could get for
her for the Alabama football games.
Harry Gamble. Harry Gamble was one
of my bar examiners and was alwavs
known to give a fair exam. He, along
with Sam Hobbs, paved the way for me
to be the first black to speak to a Rotary
Club in Selma, Alabama. James Russell
McElroy. As a teenagder, | would run up
to his courtroom and listen to him try
cases. Sometimes he would try a case
with his hat on. He said he did this to
keep his bald head warm. He was a
friend of my father's. He was Mr. Evi-
dence in Alabama. Connie Walter Par-
son, a black lawyer and member of my
church. He had justly earned the repu-
tation of being an astute criminal
lawyer when he was cut down at the
voung age of 48. We'll miss vou Connie.
Willard Livingston, son of a chief jus-
tice of this court, J, Ed Livingston,
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Willard's son is married to our deputy
clerk, Louise Livingston. Ben A. Engel.
The last time | saw Ben he was in one
boat and I was in another, fishing in the
Gulf of Mexico a few miles from Nassau.
Don't let the big ones get away, Ben,

When I was 12 vears old, after first
going through the cowboy and Indian
stage, | knew for sure that I wanted to
be lawyer. It had always been my
father's ambition and he probahly clev-
erly instilled it in me. Every chance |
got, 1 would go down to the Jefferson
County Courthouse and sit in Judge
McElroy's court and other judges'
courts and listen to the lawyers trying
cases, and particularly their closing
arguments to the jury. Some lawyers
had deep, powerful voices and 1 would
hear those voices ringing down the cor-
ridors of the courthouse. 1 visualized
mysell doing the same thing and you
know I really did do that on many occa-
sions after I passed the bar.

It was pretty hard for a black kid in
1936 to believe that he could be a lawyer
in the State of Alabama. My grandmoth-
er, whom I admired, discouraged me
and said, “If you ever got to be a lawyer,
you couldn't make any money because
lawyering was a white man’s business.
You should study to be a doctor.” 1
worked in steel plant and my gang told
me that, "Ain't no Negro gonna be no
lawyer.” And they used to call me a
“lawyer” as a joke. But I had a secret
weapon, the Constitution of the United
States and [ was banking on that sec-
tion that said that “no person shall be
denied the right to life, liberty, or prop-
erty without due process of law, nor be
denied the equal protection of the
laws." Well, you know 1 got to be a
lawyer, but I did even more. [ never in
my wildest dreams ever thought that 1
would take a seat on the highest court
of this state, but that is what America is
all about. The American dream is that if
you work hard and study hard, vou
should be able to go as far as your talent
will carry you. My life is a statement of
that fact.

But s0 much for the past. We all
know what I did and what the men and
women whose lives we celebrate did,
but what about our profession and our
independent judiciary in the future? In
order to answer that question, we have
to come to grips with several funda-
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mental principles. Firstly, America's
success is inextricably tied up in a prop-
erly performing judiciary as envisioned
by the founding fathers when they
wrote our Constitution. Secondly, the
judicial branch of government is the
country’s most fragile branch and has
vitality only if respected by the peaple.
It was recognized as such at the time of
the framing of the Constitution and this
condition has not changed even to this
day. One reason this is so is because we
have no army or navy to enforce our
orders. Thirdly, the judiciary frequently
comes under attack because in perform-
ing its historic role of protecting the
weak, the minorities, and the defense-
less, it collides with the interests of the
rich and powerful. Fourthly, the media,
all too frequently, fails to extol the
virtues of courts and zeroes in on their
perceived shortcomings. Fifthly, it was
true at the time of the founding of this
country, and it is true today, that many
people distrust power in the hands of
the people, and particularly the power
of the people sitting on a jury. Although
this power has survived intact since it
was won in 1215 at Runnymede, Eng-
land, many still distrust it.

It takes courage for a judge to per-
form his or her duties under the Consti-
tution. However, we have had many
Alabama judges who have had that kind
of courage. Many do not know that an
Alabama judge in 1933, Judge James
Edward Horton, Sr., invalidated a con-
viction in the first Scottsboro trial on
the basis of insufficient evidence. This
was the case where nine black boys
were arrested for the rape of two white
women in a gondola car near Paint
Rock, Alabama. One prosecuting wit-
ness later admitted she had lied about
the boys. Judge Horton was told by the
attorney general's office that he would
be defeated at the polls if he did so and
his response was, “What has that got to
do with the case?" At first he got praise
from the Alabama press and then in the
face of mass community criticism, the
press soured on Judge Horton. It took a
decade before the appeals courts could
come to the same conclusion that
Judge Horton did—all that time the
Scottshoro boys languished in jail for a
crime they did not commit. As predict-
ed, Judge Horton was defeated at the
polls. 1t took courage for him to do

what he did, but he performed a judicial
responsibility,

In 1963, a petition was filed with
another Alabama judge, Judge Walter
Gewin, right after he was appointed to
the Fifth Circuit Court of Appeals, to
stay a desegregation of the schools
because of the bombings and violence
that erupted in the wake of the desegre-
gation order. He wrote: “The howling
winds of hate and prejudice always
make it difficult to hear the voices of
the humble, the just, the fair, the wise,
the reasonable, and the prudent. We
must not permit their voices to be
silenced by those who incite mob vio-
lence. ‘The best guarantee of civil peace
is adherence to, and respect for, the
law."™ It took courage for Judge Gewin
to do what he did, but he performed a
judicial responsibility.

While I was on the court, we struck
down a provision of the Tort Reform Act
that limited punitive damages to $250,
000 in every case, no matter how egre-
gious the conduct, as offensive to
Alabamians’ constitutional right to trial
by jury. In other words, if the wrong to
one plaintiff justified a punitive damage
award of 3250,000 and the wrong to
another plaintiff in another case justi-
fied an award of one million dollars,
each must get no more than $250,000,
A justification for this is that it will
bring business to Alabama. This was
clearly a violation of the right to a trial
by jury because traditionally courts, as
well as juries, decide cases on a case-by-
case method. This is what equal and
exact justice is all about. But we have
been excoriated by the media and other-
wise for our decision. It took courage
for us to do this. Constitutional princi-
ples should not be sacrificed because
they may be unpopular at a particular
time.

We have the greatest court system in
this country, The men and women who
serve it are men and women of both
intellect and integrity. I can make this
statermnent because during the last three
vears that | was on the court, 1 served
on the American Bar Association's most
important commission. Our job was to
hold public hearings in most of the
major cities in American to determine
what, if anything, is wrong with our
legal system and the legal profession.

But we cannot expect these men and
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women Lo take the heat, and put their
lives in jeopardy for right, when we do
not sustain and nurture them in times
of crisis. How long can we continue to
serve for love of the profession when all
we get is a slap in the face from those
who have the most to gain from a
strong America? And it certainly is not
for the money. | left a firm in 1980 in
which | was making over $100,000 a
vear to a take a job making $49,000
because | knew that if | did not take the
Governor's offer, no black would have
been appointed.

At each of our ABA hearings we were
confronted by an organization that
called itself HAL.T., which stands for
Help Abolish Legal Tyranny. Their staff
was well educated and well prepared.
Their agenda was that the legal profes-
sion was the only profession or trade
that regulates itself and, therefore, the
people cannot get justice. | asked them
where do they think I, and a whole seg-
ment of people like me, would be if our
freedom depended on the Legislature
and Congress? They could not satisfac-
torily answer. | personally know that

there are many other organizations
throughout this county that seek to
undermine the judicial system. | do not
know where they come from, but they
are there.

Another thing. The ABA and many of
us have bought into the premise that
the public does not like lawyers, |
believe this is propaganda. If this were
so, why is there such a great fascination
with lawyers and judges in the O, J.
Simpson trial? Furthermore, we are the
only profession that has a whole televi-
sion channel devoted to it.

I firmly believe that America is the
greatest nation on earth because of the
magic of our Constitution. Our greatest
tension came in the 1860s when we
engaged in the Civil War because our
founding fathers would not deal with
the issues of the inalienable rights of
slaves in the Constitution. Lincoln
thought thal the tensions were so great
that, indeed, a government of the peo-
ple might fail. Now, we have fixed that.

Where we get in trouble is when we
allow a watering down of Constitutional
principles in the name of expediency, or

when we fail to apply the principles as
was obviously done in the Rodney King
case in Los Angeles. Fortunately, the
courts will not allow this, and we have
been able to avoid the violence that we
have seén in other countries.

We are doing so well in this country
that we have almost taken our liberties
for granted—the right to a trial by jury,
freedom of speech, privilege against self-
incrimination, speedy trial, and on and
on. The price of liberty is eternal vigi-
lance. We seem to forget that although
we are the oldest constitutional democ-
racy in the world, we are still young by
old world standards. We must not aflow
one jot or tittle to be taken from our
Constitution. Lawyers and courts see
that does not happen, and this is why we
are under attack. Government by the
people is still an experiment. It is not vet
too late for it to fail. Therefore, let us,
from this day forward, in the name of
those we honor today, dedicate our-
selves to the proposition that our consti-
tutional government of the people, by
the people, and for the people will not
perish from the earth. [ |

in i row.,
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UNTIL NOW, TITLE COMPANIES WERE ABOUT AS EASY TO COMPARE.

These days, a lot of title companies claim to be
financially sound. But too often, what they promote are
1solated ratios snd statistics that anre not a true measure of
financial strength. In fact, they are ofien misleading.

Al Mississippi Valley Title, we saw the need for
standardized claims-paying-ability ratings {or title insurers.
That"s why we asked 1o be rted by Standand & Poor's. We
were given an A+ — the highest rating from S&P in the
title industry to date — along with our affiliate and co-
underwriter, Old Republic National Title Insurince
Company, who received an A+ rating lor the second yvear

Ask another title company for their rating from Standard
& Poor’s. If they don’t have one, ask why. Then call
Mississippi Valley Title.

* MISSISSIPPI VALLEY TITLE
+ .+ INSURANCE COMPANY

315 Tombigbee Street, P.O. Box 2428
Jackson, MS 39225-2428
(601) 969-0222  (800) 647-2124 (AL/MS/TN)
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LIABILITY OF AMUNICIPALITY

By Alex L. Holtsford, Jv. and Steven Anthony Higgins

Introduction

The number of lawsuits alleging liability against municipali-
ties has substantially increased over the past several years.
Although various factors can be attributed to this rise in num-
bers, it is apparent that litigants, lawyers and jurors are no
longer timid about placing liability upon local government.

Generally, a person pursuing a claim against a municipality
has two primary vehicles of recovery. The first would be to
pursue a civil rights claim based upon Title 42 of the United
States Code, § 1983, and its related statutes. This article will
not address that vehicle of recovery, as federal civil rights law
would require a lengthy article for itself, Rather, this article
will address recovery under the second vehicle, thal being lia-
bility against a municipality based upon Alabama state law.

Prior to 1975, municipalities in Alabama enjoyed sovereign
immunity from certain torts. The law placed a distinction
upon whether or not the municipality was engaged in a "gov-
ernmental” activity (e.g., maintaining public squares, parks,
playgrounds, etc.) or whether it was engaged in a "proprietary”
activity (e.g.. engaging in the business of furnishing electrici-
tv, lights, water or gas to the public). Under this scheme,
municipalities were not liable for injuries caused by wrongful
or negligent performance of its governmental functions. How-
ever, a municipality could be held liable in exercising propri-
etary functions. Although this distinction eliminated a
multitude of possible lawsuits against municipalities, it also
created confusing and somewhat arbitrary law. For example,
repair and maintenance of streets was held to be proprietary,
City of Birmingham v. Whitworth, 218 Ala. 603, 119 So. 841
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(1929). However, operating a street sweeper to keep the streets
clean was held to be governmental. Densmore v. Cily of Birm-
mgham, 223 Ala. 210, 135 So. 320 (1931).

In Jackson v. City of Florence, 294 Ala. 592, 320 S0.2d 68
(1975), the Alabama Supreme Court eliminated the distinction
between governmental and proprietary functions, making
municipalities liable for negligent performance of a number of
activities for which they had previously been immune,

For the most part. lawsuits against municipalities are
presently governed by statute, and such lawsuits are subject to
unique characteristics and requirements. It is those unique
characteristics and requirements which will be discussed in
detail below,

Natice of claim requirement

To pursue a claim against a municipality, the claimant must
adhere strictly to the applicable lime requirements. It is true
that a normal two-year statute of limitations applies to the fil-
ing of a lawsuit against a municipality based upon tortious
conduct, However, under § 11-47-23, Ala.Code 1975, a sworn
claim *for damages growing out of torts™ must be filed with
the municipality within six months of accrual. This section is
in the nature of a statute of nonclaim. A cause of action
accrues as soon as the party in whose favor it arises is entitled
to maintain an action thereon. Buck v. City of Rainsville, 572
So.2d 419 (Ala. 1990).

In connection, § 11-47-192, Ala.Code 1975, states that a
sworn statement based on a claim “for personal injury
received” must be filed with the municipal clerk stating sub-
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stantially the manner in which the injury was received, the day
and time and the place where the accident occurred and the
damages claimed, However, the filing of an action within the
six-month period is sufficient presentment of the claim to
comply with these sections. Hill v. City of Huntsville, 590
S0.2d 876 (Ala. 1991), Furthermore, both the Eleventh Circuit
and the Alabama Supreme Court have held that the tort claim
notification requirements set forth in § 11-47-23 and § 11-47-
192 do not apply to 42 U.S.C. §1983 actions. Acoff v. Abston,
762 F.2d 1543 (11th Cir. 1985); Morrow v. Toun of Littleville,
576 S0.2d 210 (Ala. 1991).

While compliance with §11-47-23 and §11-47-192 need not
be alleged in the complaint, the plaintifi has a burden to prove
such compliance if the defendant raises the defense that the
plaintiff did not comply with the statutory requirements.
MecCarroll v. City of Bessemer, 289 Ala. 449, 268 So0.2d 731
(1972), At the same time, noncompliance with the notice
requirements is an affirmative defense, and if it is not raised by
the municipality, recovery is not barred. Ex parte City of
Huntsville, 456 So.2d 72 (Ala. 1984), overruled on other
grounds, Diemert v, City of Mobile, 474 So.2d 663 (Ala. 1985).

Venue of actions

Section 6-3-11, Ala.Code 1975, states clearly that a civil
action against a municipality for personal injury, death or
property damage must be filed only in the county where the
municipality is located, or where the act or omission occurred.
Of course, an allegedly tortious act by a municipality will most
likely have occurred in the county where the municipality is
located. The only exception to this rule is where the action is
also brought against another defendant for whom venue is
appropriate in another county. In that circumstance, Rule 82
of the Alabama Rules of Civil Procedure dictates that the venue
may be appropriate for the entire case in the county of the co-
defendant, and the municipality's sole recourse for transfer of
venue would be under the doctrine of forum non conveniens.
See, Ex parte City of Huntseille, 541 S0.2d 1094 (Ala. 1989).

Secondary liability

A municipality also enjoys the privilege of being secondarily
liable in a case in which there is any other possible defendant.
Pursuant to §11-47-191, Ala.Code 1975, an injured person
“shall also join" any other person or corporation liable as a
defendant to him in a civil action. This section is operative in
cases where the injury results from the wrongful act of a third
person for whom the municipality is not responsible under the
doctrine of respondeal superior. In such cases, any municipal
liability arises from negligent failure to remedy the condition
created by the third person. See, Brown v. Cily of Fairhope,
265 Ala. 596, 93 So.2d 419 (1957). If the claimant fails to make
such a person a defendant in that action, “the action shall be
dismissed.” This harsh directive can be avoided if the notice of
claim requests the names of any other parties who might be
liable to the plaintiff, other than the municipality, and the
municipality fails to furnish any other name. See, City of
Birmingham v. Bowen, 254 Ala. 41, 47 So.2d 174 (1950).

When any other party is named as a defendant, the munici-
pality further enjovs the protection of being secondarily liable
to pay a judgment which might be rendered. When a judgment
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is rendered against a municipality and some other party, “exe-
cution shall issue against the other defendant or defendants in
the ordinary form and shall not be demandable of the city or
town unless the other defendants are insolvent and the same
cannot be made out of their property, and the cily or town shall
pay only so much of the said judgment as cannot be collected
from the other defendants.” §11-47-191(b), Ala.Code 1975.

There are relatively few cases interpreting part “(b)" of that
statute as quoted above. It generally applies only if the injury
is caused by a defect in a public way, which was caused by
some other party such as a construction company. It does not
apply to require the joinder of individual employees or agents
of the defendant municipality.

Municipal tort liability under
§11-47-190, Ala.Code 1975

The primary ground for tort liability against a municipality
comes from §11-47-190, Ala.Code 1975. That statute, includ-
ing an amendment effective April 26, 1994, states as follows:

“No city or town shall be liable for damages for injury
done to or wrong suffered by any person or corporation,
unless such injury or wrong was done or suffered
through the neglect, carelessness or unskillfulness of
some agent, officer or employee of the municipality
engaged in work therefore and while acting in the line of
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his or her duty, or unless the said injury or wrong was
done or suffered through the neglect or carelessness or
failure to remedy some defect in the streets, alleys, public
ways or buildings after the same had been called to the
attention of the council or other governing body or after
the same had existed for such an unreasonable length of
time as to raise a presumption of knowledge of such
defect on the part of the council or other governing hody
and whenever the city or town shall be made liable for
damages by reason of the unauthorized or wrongful acts
or negligence, carelessness or unskillfulness of any per-
son or corporation, then such person or corporation shall
be liable to an action on the same account by the party so
injured. However, no recovery may be had under any
judgment or combination of judgments, whether direct
or by way of indemnity under Section 11-47-24, or other-
wise, arising out of a single occurrence, against a munici-
pality, and/or any officer or officers, or employee or
employees, or agents thereof, in excess of a total
$100,000 per injured person up to a maximum of
$300,000 per single occurrence, the limits set out [in] the
provisions of Section 11-93-2 notwithstanding.

This section limits municipal liability to two distinct classifi-
cations. In the first class, the municipality may be liable under
the doctrine of respondeat superior for injuries resulting from
the wrongful conduct of its officers or agents in the line of
duty, In the second class, a municipality may be liable for
injuries resulting from its failure to remedy conditions created
or allowed to exist on the streets, alleys, public ways, etc., by a
person or corporation not related in service to the municipali-
tv. Eftison v. Town of Brookside, 481 So.2d 890 (Ala. 1985),
Each of these two classifications will be discussed below.

I. Liability for Negligence of Agents or Employees - First,
under § 11-47-190, liability may be assessed if an injury or
wrong is done or suffered “through the neglect, carelessness
or unskillfulness of some agent, officer or employee of the
municipality engaged in work therefore and while acting in
the line of his duty.” Basically, this statute allows a cause of
action for negligence when an agent acts as such during his
work for the municipality and causes an injury. As in any
other negligence action, the plaintiff must establish a breach
of a legal duty owed by the municipality to the plaintiff in
order to support an actionable negligence claim. Shearer v.
Town of Gulf Shores, 454 So.2d 978 (Ala. 1984).

Neglidence seems to be the only viable theory under this
category. There is no cause of action against a municipality for
wantonness. Hilliord v. City of Huntsville, 585 So.2d 889 (Ala.
1991). Likewise, there is no action against a municipality for
intentional torts. See, Alfmayer v. City of Daphne, 613 S0.2d
366 (Ala. 1993) (claims against a city for the city manager’s
alleged misrepresentation and promissory fraud prevented by
§ 11-47-90); Scott v. City of Mountain Brook, 602 So.2d 893
{Ala. 1992) (holding that claims of malicious prasecution,
intentional interference with business relationship and civil
conspiracy are not encompassed by § 11-47-190); Brooks v.
City of Birmingham, 584 S0.2d 451 (Ala. 1991) (holding that,
pursuant to § 11-47-190, a municipality has immunity from
actions alleging unlawful arrest and false imprisonment based

38 / JANUARY 1995

on negligence on the part of the city employees while acting
within the scope of their employment).

It is clear that the interpretation of this first category primar-
ily relates to affirmative acts by an agent of the municipality.
No affirmative duty is imposed on a municipality to seek out
defective conditions to rectify them. For example, in Slede v.
City of Montgomery, 577 S0.2d 887 (Ala. 1991), the court held
that a municipality was under no affirmative duty to seek out
defective storm sewer grates and could only be held liable to
plaintiff, who was injured when his foot was placed through a
broken grate, if the municipality had actual notice of the defect
or if the defect had existed for such an unreasonable length of
time that the municipality could have obtained notice or
knowledge of the problem by use of ordinary diligence.

It is also clear that the affirmative act of negligence must be
more than mere “wrongful decision-making.” See, Off v,
Everett, 420 So.2d 258, 260 (Ala. 1982). Similarly, municipal
officials are absolutely immune from suits attacking their leg-
islative judgment. Ex parte City of Birmingham, 624 50.2d
1018, 1021 (Ala. 1993).

The courts have recognized that in certain situations, public
policy considerations take precedence over the general rule
that municipalities can be held liable for the negligence of
their employees. In Rich v. City of Mobile, 410 So0.2d 385 (Ala.
1982), the court created a narrow exception to the general
rule in situations in which the public policy considerations of
a municipality’s paramount responsibility to provide for the
public safety, health, and deneral welfare outweigh the reasons
for the impesition of liability on the municipality. This excep-
tion, commonly known as the substantive immunity rule, is
applied only in “those narrow areas of governmental activities
essential to the well-being of the governed, where the imposi-
tion of liability can be reasonably calculated to materially
thwart the City's legitimate efforts to provide such public ser-
vices." 410 So.2d at 387. This exception has been applied in
only a few narrow circumstances. See, e.g., Hilliard v. City of
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Huntsville, 585 So0.2d 889 (Ala. 1991) (applying exception to
allegedly deficient city electrical inspection); Calogrides v. Cily
of Mobile, A75 So0.2d 560 (Ala. 1985) (applying exception to a
claim based on the failure to provide adequate police protec-
tion); Rich v. City of Mobile, 410 So.2d 258 (Ala. 1982) (apply-
ing exception to allegedly deficient city plumbing inspection of
sewer drain). But see, Ziegler v. City of Millbrook, 514 So0.2d
1275 (Ala. 1987) (holding that cily not immune from liability
for negligence in failing to provide adequate fire protection).

Il. Liability for Defects in Streels, Alfeys, Public Ways or
Buildings - The second category of liability within § 11-47-190
comes from the next part of the statute, which states that
there is liability for an injury or wrong “done or suffered
through the neglect, carelessness or failure to remedy some
defect in the streets, alleys, public ways or buildings,” with
knowledge or notice by the municipality of the defect. Such
knowledge or notice can be express, implied or constructive.

This category of liability comes from the imposition of a
legal duty on the municipality Lo keep its streets and sidewalks
in a reasonably safe condition for the use of the public. The
courts have stated that persons using a public street have a
right to presume that the way is reasonably safe for ordinary
travel, whether by day or night. Cily of Florence v. Stack, 275
Ala. 367, 155 So.2d 324 (1963). Under Alabama law, govern-
mental entities have the exclusive right of control over and
responsibility for the maintenance of public highways, and
thus, those entities are subject to a common law duty to main-
tain roadways in a reasonably safe condition for their intended
use, Jefferson County v, Sulzby, 468 So.2d 112, 114 (Ala,
1985), This duty may also extend to city alleys and dirt roads.
See, Macon County Commission v, Sanders, 555 So0.2d 1054
(Ala. 1990) (rural dirt road); City of Tallassee v. Harris, 431
S0.2d 1177 (Ala, 1983) (narrow alley).

The test for determining whether a municipality has a duty
to maintain a roadway is whether it has a night to control, or
participate in the control, of the roadway. This duty does not
apply for those roads within a municipality which are within
the exclusive control of another entity, such as state highways
which run through the municipality, See, e.g., Harris v.
Macon County, 579 So.2d 1295 (Ala. 1991). In addition, in
Yates v. Town of Vincent, 611 50.2d 1040 (Ala. 1992}, the
court held that a city and a county cannot concurrently exer-
cise control over the same roadway.

As can be read from the statutory language, there must be
“some defect” proven by the plaintiil before recovery is
allowed, Such a “defect” is defined to be anything that may
reasonably be expected to interfere with the safe use of the
right-of-way. City of Birmingham v, Wood, 240 Ala. 138, 197
So. B85 (1940). Liability may be premised on a defect created
by an agent of the municipality or by a third-party. However,
before a municipality can be held liable for culpable neglect to
remedy a condition negligently created by another, the munic-
ipality must have notice of the defect or the defect must have
existed for such an unreasonable length of time as to raise a
presumption of knowledge. City of Birmingham v. Norwood,
220 Ala. 497, 126 So. 619 (1930). In addition, such knowledge
may be imputed to the municipality through the knowledge of
its agents. On the other hand, if the plaintififtraveler knew of
the defect prior to entering the area in question, contributory
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negligence should be found. See, Cify of Birmingham v. Mon-
elte, 241 Ala. 109, 1 So.2d 1 (1941); Cily of Birmingham v.
Edwards, 201 Ala. 251, 77 So. 841 (1918).

With regard to traffic signs, such as stop signs, the law is
clear that a city is not under an affirmative duty to place a stop
sign at any particular location. See, e.g.. Davis v. Coffee Coun-
ty Cornmission, 305 S0,2d 329 (Ala. 1987). Failure to do so will
nol result in lability. However, where a municipality chooses
to place a stop sign or traffic signal in a certain location, and
then fails to maintain it properly, liability can be imposed
upon the municipality. As stated in City of Prichard v. Kelley,
386 S0.2d 403 (Ala. 1980), when a city erects a stop sign al an
intersection, it has volunteered to act and is thereafter charged
with the responsibility of maintaining the sign with due care.

1. Exclusivity - It is clear that the categories created by §
11-47-190 limit liability of municipalities to these two distinct
classes of negligent misconduct or omission, which necessarily
means to exclude liability of a municipality on any other
account. City of Bessemer v, Chambers, 242 Ala, 666, § S0.2d
163 (1942). In fact, unless a complaint is framed under one of
the two theories contemplated by this section, it should be dis-
missed for failure to stale a cause of action for which a recov-
ery can be based. Hillis v. Cily of Huntsville, 274 Ala. 663, 151
So0.2d 240 (1963).

Damages

While there are strict standards for obtaining a liability
judgment against a municipality, there are even more strict
standards with regard to the amount which can be recovered
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from a municipality. However, this has been the subject of
controversy in recent years, and very recent legislation has
attempted to solve that problem.

Prior to 1994, the amount of damages which could be ren-
dered against a municipality was governed exclusively by § 11-
93-2, Ala.Code 1975. Thal statute states that any recovery for
injury or death shall be limited to $100,000 for one person,
and $300,000 for more than two people injured in a single
occurrence, against a municipality. That statute directs that
no governmental agency shall settle any claim for more than
that amount. Further, the liability of a municipal insurer is
limited by these same restrictions on recovery, See, Kulp v.
United States Fid, & Guar. Co., 529 50.2d 966 (Ala, 1988),

Most plaintiff lawyers have attempted to argue that the
statute only applied to recovery against a municipality, The
argument was made that recovery against individual employ-
ees of the municipality could be in any unrestricted amount.
Pursuant to § 11-47-24, Ala.Code 1975, a municipality must
indemnify an employee for liability assessed against him aris-
ing out of the operation of a motor vehicle. Therefore, in a case
in which the liability is predicated upon an automobile acci-
dent caused by a city employee, the creative plaintiff lawyer
would argue that liability against the municipality was limited
to $100,000; but that he could recover any unrestricted
amount against the employee. Then, it would be argued that,
by statute, such recovery could come from the municipality
and any insurance policy that it had in existence at that time.

The Alabama Supreme Court has never directly addressed
whether or not the statutory cap could be bypassed by a large
judgment against such an emplovee. At least one other state
had addressed that issue and had held that the statutory cap
could not be bypassed so easily, notwithstanding language vir-
tually identical to that of the Alabama statutory scheme. Jack-
son v. City of Kansas City, 680 P.2d 877 (Kan. 1984).

On April 26, 1994, language was added to § 11-47-190,
Ala.Code 1975, which limited damages to $100,000 against a
municipality “and/or any officer or officers, or employee or
employees, or agents thereof.” Therefore, it is now clear that
for suits against a municipality and its agent, for the negli-
gence of that agent, the recovery is limited to $100,000 per
injured person, whether it be recovered from the municipali-
ty or from the employee himself. The amendment to the
statute is silent on whether it has any retroactive effect. Il
will be up to the courls to determine what cases ave encom-
passed by this new language.

The statutory cap on damages of Ala. Code § 11-93-2 was
recently challenged in Garmer v. Covington County, 624
So.2d 1346 (Ala. 1993), a case in which both the county and
the city were sued for failure to maintain an intersection, The
challenge to the statutory cap on damages was based primari-
Iy on Article 1, Section 11, of the Alabama Constitution of
1901, which provides “that the right of trial by jury shall
remain inviolate.” As most lawyers are aware, various statuto-
ry caps on damages have been struck down in recent years
based upon a challenge from that constitutional section. See,
e.g.. Henderson v. Alabama Power Co., 627 50.2d 878 (Ala.
1993) (declaring unconstitutional the $250,000 cap on puni-
tive damages). During the pendency of Garner v. Covington
County, at the Alabama Supreme Court, many judges and
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lawyers assumed that this statutory cap would likewise by
struck down by the court as unconstitutional.

Surprisingly, instead of striking down the statutory cap on
damages, the Alabama Supreme Court affirmed the applica-
tion and constitutionality of the monetary cap. In a lengthy
opinion by Justice Almon, the court discussed at length the
debate on the issue of municipal liability at the 1901 Alabama
constitutional convention. The transcript of the debate at the
constitutional convention led the Alabama Supreme Court to
oping in Garner v. Covington County as follows:

“It was clearly the delegates’ understanding that,
absent the incorporation into the Constitution of the
proposed section, the Legislature would have power to
regulate actions against municipalities, The delegates
obviously viewed actions against municipal corporations
as being different from actions against private corpora-
tions or individuals, This view is sustained by a reading
of the cases on the subject, both before and after the
Convention. Because the constitutional framers deliber-
ately and specifically declined to add any constitutional
preservation of the then-existing limited statutory provi-
sion for actions against municipalities, such actions
were (and are) subject to legislative control.”

624 So.2d at 1354.

Therefore, based upon that rationale, the Alabama Supreme
Court held that because of “the competing needs of conserv-
ing public funds and of compensating injured parties and
with deference to the Legislature in regulating and balancing
these matters,” the statutory cap on damages must be upheld.

It is also important to note that punitive damages are never
recoverable against a municipality under Alabama law. Such
punitive damages are clearly and unambiguously prohibited
by § 6-11-26, Ala.Code 1975, which prohibits punitive dam-
ages against virtually any governmental entity in Alabama.

There is one other very new statute in Alabama which
deserves a mention in this article. As of April 26, 1994, police
officers employed by a county or municipality enjoy absolute
immunity “from tort liability arising out of his or her con-
duct in performance of any discretionary function within the
line and scope of his or her law enforcement duties.” That
new statute, which is codified at section 6-5-338, Ala. Code
1975, awaits future interpretation as to the scope of that
immunity, and the effect that it may or may not have on a
municipality.

Conclusion

In conclusion, liability against a municipality in Alabama
may be alleged exclusively through civil rights law, exclusive-
ly through law of the State of Alabama, or under a combina-
tion of those theories. Numerous factors go into the
consideration of which vehicle a particular claimant chooses
to travel, with the federal court/state court choice being the
most prevalent. If a state law theory is chosen, a claimant
miust adhere to the strict requirements to maintain such a
suit. For the claimant's attorney, failure to realize those
requirements will result in poor representation of that per-
son. Likewise, an attorney representing a municipality must
have a good knowledge of those unique characteristics to
fully represent the city or town, [ ]
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to Mobile's low-income citizens. Partici-
pation by local bar members has been
exemplary: Since its inception five years
ago, private lawyers working through the
Mobile Bar Association's Pro Bono Pro-
gram have closed more than 4,000 cases.

There are about 1,000 licensed
lawyers in Mobile, including judges and
government attorneys. Of these, roughly
800 are eligible to take part in the bar's
pro bono project, and about 330 are cur-
rently signed up to take cases. These
lawyers have agreed to handle either two
cases each vear or spend at least 20
hours in direct representation of a non-
paying client.

Coordinated by Tonny Algood, the
Mobile Bar Association's Pro Bono Pro-
gram (PBP) is housed one floor above
Legal Services Corporation of Alabama
(LSCA) offices in the Van Antwerp
Building in downtown Mobile. LSCA
provides half-time secretarial services to
the program. Funding for Algood, who
began in 1989 on half-time status and
has worked full-time since June 1990, is
mainly provided by an IOLTA grant
from the Alabama Law Foundation. In
1994, the Mobile Bar Association insti-
tuted an annual $10 dues check-off ear-
marked for pro bono to further support
the PBP, and 756 lawyers contributed
this way.

T he Mobile Bar Association is a pro
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“It was another
demonstration of the
support we have
from our local bar,”
said Algood.

Local law firms
support pro bono
participation, Hand,
Arendall, Bedsole,
Greaves & Johnston,
Mobile's largest firm,
has an official policy
encouraging its
members to take
part, and about half
of its 55 lawyers have
signed up. Nearly all
the 15 lawvers in
Helmsing, Lyons,
Sims & Leach participate, and many
members of Miller, Hamilton, Snider &
Odom also take part.

The Mobile Bar Association’s Pro
Bono Committee oversees the PBP. The
group meets the second Wednesday
each month over lunch at Michael's, a
popular Mobile restaurant. Chair of the
committee is F. Luke Coley, Ir., who
also heads the Alabama State Bar's Com-
mittee on Access to Legal Services. Vice-
chair is Joseph E. Carr, senior staff
attorney in LSCA's Mobile office. Other
members are Henry Brewster; Henry A.
Callaway, 111; G. Marie Daniels; Gilbert
L. Fontenot; Theodore Greenspan; Irvin
Grodsky: Christopher Knight; Gilbert B.
Laden; Daniel L. McCleave; Matthew C.
McDonald; Frankie Fields Smith;
Michael A, Smith; Judson W, Wells; and

Michael A. Youngpeter. Daniels is also a
LSCA senior staff attorney, and Knight
is LSCA’s Mobile Regional Office manag-
ing attorney, In addition to setting poli-
cy for the PBP and dealing with any
problems that arise, the Pro Bono Com-
mittee also holds occasional CLE semi-

nars,
What has made pro bono so successful
in Mobile? “First and foremost,” said
Coley, “the lawyers on the committee and
the leaders in our bar are extraordinarily
committed to this. Everyone in the lead-
ership of the bar has agreed 100 percent
this is something to do, and it comes
across all political and economic lines.”
Coley specifically cited Grodsky, for-
mer chair of the Pro Bono Committee,
for his efforts to make sure the program
worked, and Herndon Inge Jr., who
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helped get the program started. “And al'
of our bar presidents have been tremen
dously supportive,” he said.

Another factor contributing to
the PBP's success is coordinator
Tonny Algood. "His personality,
dedication and skills—it's been a
perfect marriage," said Coley. "The
pro bano project is a vision he's
really caught, and he's worked like a
slave getting it done.”

Another ingredient for PBP's
accomplishments has been the sup-
port and commitment of the local
Legal Services staff, Coley added, On
April 15, 1994, the Mobile Bar Associ-
ation passed a resolution honoring
LSCA’s Mobile Regional Office for its
leadership and contributions to the
pro bono project.

“Somehow it's all kind of clicked
together,” said Coley.

There is more than one way Mobile
lawvers can participate in the PBP.
Some come into the Van Antwerp Build-
ing office to interview clients there.
Others accept cases that are referred to
their offices. Some lawyers don’t accept
cases themselves but are willing to serve
as mentors to other less experienced
lawyers who agree to represent the poor.

“We still have attorneys who like to
come to our office to interview clients,”
Algood said. "We try to match the
client's case with the attorney. We usu-
ally schedule about eight clients, but
sometimes there are no-shows. The
attorney will take the cases he or she is
comfortable with and that need addi-
tional work. Some cases are just advice
and counsel. If they don't want to take a
case, they'll get the information and
return it to me for referral.”

Algood maintains a computerized list
of lawyers by areas in which they will
represent pro bono cases, such as child
support, wills, adoption, and housing.
Most participating lawyers handle about
three cases each year.

Although the PBP will handle post-
divorce relief issues, it is against its pol-
icy to take straight divorce cases.

Clients are referred from a variety of
sources —the private bar, social service
programs, Legal Services, and the pub-
lic at large. Applicants are screened for
eligibility before their case is reviewed
for acceptance. Some people call with
problems that are not legal in nature,
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B With Hervy Callaway's help. Dee found safe and sonifary housing. She's piclured
here in front of her old quorters. which floodad every time If rained

and Algood refers these to the appropri-
ate agency.

Each year, the PBP recognizes its par-
ticipating lawyers at an awards ceremo-
ny held before a regular monthly
Maobile Bar Association meeting.

Mobile’s pro bono project has served
as a model for the rest of the state, said
Melinda Waters, director of the Alabama
State Bar's Volunteer Lawyers Program.
She is working to set up similar pro-
jects in urban and rural areas through-
out Alabama and is finding that there
are enthusiastic lawyers in all parts of
the state,

“Everybody has their own reason why
they do this.” sald Coley, “Mine are reli-
gious as well as civic." Further explain-
ing, Coley provided his favorite quote, a
passage attributed to Andrew Jackson:

"1 did believe, and ever will
believe, that just laws can make
no distinction of privilege
between the rich and poor, and
that when men of high standing
attempt to trample upon the
rights of the weak, they are the
fittest objects for example and
punishment. In general, the great
can protect themselves, but the
poor and humble require the arm
and shield of the law."

Beyond the eall of duty:
The story of Dee

Dee was desperate. Having once been
homeless, she was afraid she would
again be oul on the street because her
landlord was evicting her. With every
heavy rainfall, her tiny house—set at
the bottom of a downhill slope—was
flooded with inches of water. All of her
possessions stayed damp and dirty. Her
experience with homelessness made her
fearful to leave this home, but her com-
plaints about its intolerable conditions
went unanswered, Out of frustration,
Dee withheld her rent and sought help
when eviction proceedings began.

Her help came from Henry Callaway,
a partner in Hand, Arendall, Bedsole,
Greaves & Johnston who took the case
pro bono when it was referred to him by
the Mobile Bar Association’s Pro Bono
Program. His efforts went beyond the
call of duty.

"My first thought was to look at the
problem at the house and to see if we
could get the landlord to make some
repairs. | had a contractor look at the
house with me, and the problem was
that the house's slab was at ground
level rather than being elevated as is
required by code. | contacted the city
ingpection department, which turned
up several other violations as well. The
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B Tonny Algood coordinafes the Mobile
Bar Association’s Pro Bono Program.

B Luke Coley. Jr. chairs the Mobile Bar
Association’s Pro Bono Commiftes and the
Aloboma Stafe Bar's Committee on
Access to Legal Senvices.

contractor told me there was no practi-
cal way to fix this problem, [ then start-
ed making efforts to get her out of the
house, and got her landlord to agree to
hold off on eviction in the meantime,”
Callaway said in a Novernber 1994
interview.

Dee's rent was $100 a month, but her
only income was an 551 disability check
of 5422, leaving her with few housing
options. Having no experience with fed-
eral low-income housing programs,
Callaway sought assistance from the
Mabile office of the Legal Services Corp.
of Alabama, where he got information
about Section 8 housing. “l was told
there was a waiting list for Section 8
housing in Mobile of about 2,000 peo-
ple, but Dee qualified for priority
because of the larde percentage of her
income spent on housing and because
of the substandard nature of her cur-
rent housing,” he said,
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Even with priority status, it took sev-
eral months to obtain Section 8 hous-
ing for Dee. “The immediate problem
was that Dee needed to move right
away,” Callaway related. “I talked to sev-
eral potential landlords, both with and
without Dee, but could not find anyone
who would take her, given her low
income, until the Section 8 approval
came through.”

Finally, Tonny Algood, who coordi-
nates the Pro Bono Program, got Dee
into a local apartment complex. Just
before Christmas 1993, Algood bor-
rowed a pickup truck, and he and Call-
away moved Dee into her new
apartment. Algood took a special inter-
est in Dee's case partly because of his
volunteer work with a Mobile homeless
group, which had referred her to him
for help.

But Dee's story didn't end there.
“After she got moved in, the next prob-
lem was keeping Dee afloat for the three
months or so until her Section 8 sub-
sidy kicked in. Her rent was $275 a
month, plus utilities,” Callaway said. “1
collected some money from attorneys at
my firm, and my minister also gave her
money from his discretionary fund. Her
Section 8 rent finally went into effect
on March 24, 1994, reducing her por-
tion of the monthly rent to $86.

“Thus, a year ago Dee was paying
$100 a month for a wet, dirty and
depressing house, and now she pays less
for a nice clean apartment which has
more room than her old place,” Call-
away said.

Callaway helped her through the Sec-
tion & application process by making
sure she was treated as a priority appli-
cant, by taking her to the housing office
several times, and by sitting with her
during the initial application process
and interview to help her fill out the
required forms.

The story of Dee is atypical in that
most of the Pro Bono Program cases are
much simpler and do not require as
much time. “l don't want lawvers to
think that they are going to end up
moving every pro bono client. Most
invalve something like drafting a will or
handling an adoption,” Callaway said.
However, Dee's case is an excellent
example of the spirit of commitment to
pro bono service that exists in the
Mobile Bar Association.

“1 have enjoyed working with Dee
because she has a consistently upbeat
attitude despite having suffered some
hard knocks in life. She is very appre-
ciative of the help she received and
comes by to see Tonny and me when
she is downtown,” Callaway said. [ |
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dark night of
the soul, it is
always three
o’clock in the
morning.”

— F. Scott Fitzgerald

by Shirley Darby Howell
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s the 20th Centu-
ry careens to its
close, more and

more Americans are
exploring counseling as
an aid to surviving and
overcoming their per-
sonal dark nights of
the soul. Because of
the public's increased
employment of the
counseling services of
psychiatrists, psychol-
ogists, social workers,
and ministers, the
legislatures and judiciaries
nationwide have had to address the
newly emerging field of psychotherapist
liability,

Some rather clear lines of demarca-
tion have been drawn regarding the
malpractice liability of psychiatrists and
psychologists who engage in certain
acts of malfeasance, Unfortunately, the
lines are considerably more blurred
regarding the potential malpractice lia-
bility of social workers who engage in
counseling, On the other extreme, the
courts have found themselves largely
without power to impose malpractice
liability upon pastoral counselors with-
out running afoul of the minister's First
Amendment freedom of religious
ExXpression.

The term psychotherapist, as it is
used in the scope of this article, will
denote only psychiatrists, licensed psy-
chologists, social workers, and clergy-
men who engage in pastoral counseling.
The following is an overview of the
evolving spheres of psychotherapist lia-
hility.

Psychotherapy

The Privilege

The legislature of Alabama has placed
the imprimatur of social and legal
acceptability upon the field of psy-
chotherapy by granting a privileged sta-
tus to the psychotherapist-patient
relationship:

“The confidential relations and
communications between licens-
ed psychologists and licensed psy-
chiatrists and clients are placed
upon the same basis as those pro-
vided by law between attorney and
client, and nothing in this chapter
shall be construed to require such
privileged communication to be
disclosed."(Section 34-26-2, Code
of Alabama, 1975.)

In Ex parte Rudder, 507 So.2d 411
(Ala.1987), the court further
entrenched the privilege by announcing
“that the public policy upon which the
psychotherapist— patient privilege rests
will not easily be outweighed by com-
peting interests” and went on to state
the following:

“Statutes such as $34-26-2 are
intended to inspire confidence in
the patient and encourage him in
making a full disclosure to the
physician as to his symptoms and
condition, by preventing the
physician from making public
information that would result in
humiliation, embarrassment, or
disgrace to the patient, and are
thus designed to promote the effi-
cacy of the physicians advice or
treatment. The exclusion of the
evidence rests in the public policy
and is for the general interest of
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the community” (Ex parte
Rudder, supra, at 413.)

Exceptions to the privilege

Clearly, the Alabama legislature envi-
sioned few exceptions to the psy-
chotherapist-patient privilege, and few
have evolved judicially. In Harbin v.
Harbin, 495 S0.2d 72 (Ala. 1986) the
court did recognize an exception where,
in a child custody matter, the mental
state of one of the parents is at issue
and a proper resolution of child custody
requires disclosure of otherwise privi-
leged psychiatric records,

A second judicially created exceplion
applies in certain criminal cases. The
psychotherapist—patient privilege is
unavailable in a criminal trial where the
defendant raises the defense of insanity.
Magwood v. State, 426 So.2d 918 (Ala,
Crim. App.), aff'd, 426 So.2d 929 (Ala.
1982), cert. denied, 462 U.5. 1124, 103
S.Ct. 3097, 77 L. Ed. 2d 1355 (1983).

In Magwood, the defendant objected to
the introduction of the testimony of a
licensed clinical psychologist who had
examined him prior to trial, The defen-
dant's objection was based upon equal
protection and the confidentiality of the
communication. The objection was
overruled. The appellate courts uni-
formly held that by pursuing an insani-
ty defense to a murder charge the
defendant had waived any potential psy-
chotherapist- patient privilege or privi-
lege against seli-incrimination against
the testimony of a psychologist who had
examined him under state order,

Chief Justice Hornsby in 1993 opined
that the legislature did nof intend an
exception to the psychotherapist-
patient privilege to exist where the
issue of a party’s mental condition is
raised in a civil proceeding. Ex parte
United Service Stations, Inc. (Re Loan
NHAM v. United Service Stations, Inc.,
628 S0.2d 501 (Ala, 1993). Thus, the
privilege may be applied to protect a
patient's psychological records from
disclosure in a personal injury claim
even though the complaint seeks dam-
ages for mental pain and anguish.

A statutory exception to the privilege
has been created in the context of the
Workman's Compensation claim. Sec-
tion 25-5-77 of the Code of Alabama,
1975, contains the following language:

“A physician whose services are

THE ALABAMA LAWYER

furnished or paid for by the
employer, or a physician of the
injured emplovee who treats or
makes or is present al any exami-
nation of an injured employee
may be required to testify as to
any knowledge obtained by him
or her in the course of the treat-
ment or examination as the treat-
ment or examination related to
the injury or disability arising
therefrom.”

The statute goes on add that the term
physicians shall include medical doc-
tors, surgeons, and chiropractors. Since
psychiatrists are medical doctors, plain-
ly, plaintiff's testimonial privilege to
protect statements made to a psychia-
trist is lost if a workman's compensa-
tion claim is based upon a psychiatric
injury.

An additional statutory exception to the
psychotherapist-patient privilege has
been created for the protection of neglect-
ed or abused children. Code of Alabama,
1975, §26-14-10 states as follows:

“The doctrine of privileged com-
munication, with the exception of
the attorney—client privilege, shall
not be a ground for excluding any
evidence regarding a child's
injuries or the cause thereof in
any judicial proceeding resulting
from a report pursuant to this
chapter.”

Psychotherapist liability

1. Invasion of privacy

There are a number of ways in which
a psychotherapist may engage in mal-
practice, not the least of which is by
breaching the confidence of the patient.
(The testimonial privilege set out above
is personal to the patient and only the
patient may waive the privilege.)

Psychotherapists are constrained by
both ethical and legal duties to preserve
inviolate the confidences of the patient
inviolate. A failure to protect confi-
dences of the patient may subject the
psychotherapist to liability for invasion
of the patient’s privacy.

Alabama recognizes invasion of priva-
cy in four distinct circumstances:
{1jan intrusion upon the plaintifi’s

physical solitude or seclusion;

(2)publicity which violates ordinary
decencies;

&
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(3)putting the plaintiff in a false, but
not necessarily defamatory position
in the eye of the public; or

{4)the appropriation of some element of
the plaintiffs personality for com-
mercial use. Phillips v. Smalley
Maintenance Services, Inc., 435 So.
2d 705 (Ala. 1983),

Anv unauthorized disclosure of the
patient’s confidences would tend to fall
within the category of publicity which
violates ordinary decencies in view of
the strong public policy favoring the
protection of the patient's secrets and
confidences.

In Crippen v. Charter Southland
Hospital, 534 S0.2d 286 (Ala. 1988),
the defendant hospital, without autho-
rization from Crippen, released records
relating to Crippen's treatment for psy-
chological and emotional problems to
a physician emploved by Crippen's
employer, the 1.5, Postal Service.
Crippen sued Charter for invasion
of privacy, breach of contract, breach
of fiduciary relationship and abuse
of privileged and confidential relation-
ship, claiming mental anguish
and aggravation of a pre-existing physi-
cal condition as well as humiliation
damages. The trial court granted sum-
mary judgment for the hospital. The
Supreme Court of Alabama reversed,
finding that the patient had in fact stat-
ed a cause of action for invasion of pri-
vacy.

2. Sexual exploitation of the patient

A second area of potential psy-
chotherapist liability involves the sexual
exploitation of the psychotherapist-
patient relationship. Annette M. Brod-
sky, in a well researched article concern-
ing sexual exploitation in professional
relationships, states that sexual contact
i5 the second leading cause of psychia-
trist malpractice in the United States.
(Annette M. Brodsky, Sex Between
Patient and Therapist: Psychology's
Data and Response, in Sexual Exploita-
tion in Professional Relationships 17
{Glen O. Gabbard ed. 1989). Nation-
wide, claims of sexual misconduct have
been made against psychologists, social
workers, clergymen who attempt to
counsel parishioners, and family thera-
pists. The reported cases have vielded
disparate results.
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One of the most infamous cases
involving sexual contact between a psy-
chiatrist and patient is Zipkin v. Free-
man, 436 S.W.2d 753 (Mo. 1968) (en
banc). In this case a female patient was
referred to a psvchiatrist when her

“The legislature of

Alabama has placed
the imprimatur of
social and legal
acceptability upon
the field of
psychotherapy....”

physical complaints did not appear to
be physical in origin. At the insistence
of the male psychiatrist, the patient par-
ticipated in nude swimming parties
with other patients, went on overnight
trips with the psychiatrist, and was
urged to sue both her husband and her
brother, The court awarded Ms. Zipkin
damages for the emotional injuries she
sustained as a result of her psychia-
trist’s malpractice.

In Alabama, engaging in sexual inter-
course or other sexual contact with a
patient is grounds for revocation or sus-
pension of a psychologist's license.
(Code of Alabama, 1975, §34-26-46.) It
is also grounds for denial of an initial

certification to practice psychology in
this state. /.

By codifving this section, the legisla-
ture has left little doubt that sexual
relations between psychologists and
their patients is an act of malpractice in
this state. What is somewhat less cer-
tain is whether the proscription against
sexual contact with a patient equally
applies to social workers who are often
locked to for advice by their clients or
patients.

In 1990, Justice Janie Shores
addressed the issue of social worker
malpractice in Perkins v. Dean, 570 So.
2d 1217 (Ala. 1990). Dean, a social
worker at Northwest Alabama Regional
Mental Health Center, was providing
counseling services to Perkins and his
wife. John Perkins was experiencing
grief over the suicide of his daughter,
drinking alcohol excessively, and expe-
riencing marital difficulties when he
sought treatment from Dean and
Northwest. John's wife, Roberta
Perkins, also began counseling sessions
with Dean for similar reasons.

During a particular counseling ses-
sion, Mrs, Perkins advised the social
worker that she wanted to have an affair
with him. Dean responded by explain-
ing the psychological construct of
transference of emotion to Mrs.
Perkins. However, he also told her “to
check back with me later and we'll see
how it is between my wife and me and
you and your husband.”

No sexual relations took place
between Mys. Perkins and Dean during
the 30 counseling sessions that were
conducted.

Approximately five months after
counseling was concluded, Mrs. Perkins
and Dean began having an affair. Dur-
ing the interim period, Dean had
resigned from Northwest,

The supreme court, in considering
the malpractice claim, held as follows:

“Assuming, without deciding,
that a claim for social worker
malpractice would be recognized
in this State, the facts of this case
do not support such a claim....”

The appellants cited Coffon v. Kam-
bly, 101 Mich. App. 537 (1985), 300
N.W.2d 627 (1980) and Zipkin, supra, in
support of their claims. The appellants
argued that the time that the sexual
relations took place is irrelevant. The
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gravamen of their argument is that
Dean and Northwest did not properly
treat them and that as a proximate
result they were injured,

The supreme court distinguished the
factual situation in Perkms from that of
Zipkin, noting that in the latter the acts
of the psychiatrist were all committed
under the guise of therapy and counsel-
ing while the plaintiff was still under
the care of the defendant.

The court additionally held that
Northwest was not liable under the doc-
trine of respondeat superior, finding
that when Dean had sex with Roberta
Perkins, he was not employed by North-
west, nor did the intercourse take place
within the line or scope of Dean's
employment with Northwest. Beasley v.
Schuessier, 519 So. 2d 551, 553 (Ala.
Civ. App. 1987).

Thus, while arguably there is no clear
precedent for social worker malpractice
as a result of sexual exploitation of a
patient or other malfeasance by the
social worker, neither is there any pub-
lic policy which calls for the exclusion
of social workers from malpractice lia-
bility. Perkins appears, on the contrary,
to suggest the availability of a remedy
for social worker malpractice when sex-
ual overreaching occurs during therapy
and under the guise of treatment.

It is notable that the Perkinses had to
resort to cases from Michigan and Mis-
souri to support their contentions,
There is a paucity of caselaw in Alabama
to date regarding psychotherapist liabil-
ity, which is somewhat surprising in
view of nationwide statistics regarding
patient abuse. Reportedly some 13.7
percent of male therapists have engaged
in sexual contacts with patients, and 3.1
percent of female therapists have
engaged a patient in sexual activity.
(See K. Pope, “Therapist-Patient Sexual
Involvement: a Review of the Litera-
ture,” 10 Clin. Psychol, Rev. 477 (1990).

The essence of the sexual exploitation
malpractice claim is the mishandling of
the psvchological phenomenon known
as transference, which was mentioned
in Perkins, supra. Transference is a
term used by psychiatrists and psychol-
ogists to describe a patient’s emotional
reaction to a therapist and generally
refers to the patient's projection of feel-
ings and emotions onto the therapist,
who may have come Lo represent a key
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figure in the patient's past. Positive
transference is often experienced as
erotic altraction to a therapist, and it is
not unusual for a therapist to experi-
ence a counter— transference toward
the patient. When used in a professional
manner, transference is often therapeu-
tic. When transference is mishandled,
the patient is inevitably harmed. (K.
Pope, supra),

In order to prove psychotherapist lia-
bility for an exploitive act, the plaintiff
must show that the psychotherapist was
negligent. It is axiomatic that in order
to state a claim for negligence in Alaba-
ma, the plaintiff must show that the
defendant owed the patient a duty of
care, that the duty was breached, and an
injury was proximately caused by the
breach of duty.

The duty of a psychologist not to have
sex with a patient is plain because such
an act constitutes grounds for revoca-
tion of his professional license. (See
Code of Ala, 1975, §34-26-46.) Proof
that the sexual act occurred and proof
of the resultant harm to the patient will
create a prima facie case of malpractice,

An argument can be made that sexual
relations or sexual contact with a
patient subjects the therapist to negli-
gence per se liability in Alabama. The
elements necessary for a cause of action
involving statutory negligence are as
follows:

(1)that the court must determine,
as a matter of law, that the
statute was enacted to protect
a class of persons which
includes the party seeking to
assert the statute;

(2)that the party charged with
negligence must have violated
the statute; and

{3)that the jury must find that the
statutory violation proximately
caused the injury complained
of. Fox v, Barthoff, 374 So. 2d
294 (Ala, 1979).

“If a statute creates a minimum stan-
dard of care, an unexcused violation,
that is. an act done with less than mini-
mum care, must be negligence. Lowe v.
General Motors Corp., 624 F, 2d 1373
(5th Cir. 1980) (applying Alabama Law),
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Whether sexual contact with the ther-
apist caused harm to the patient is a
question of fact, and the burden of
proof rests upon the plaintiff.

Perhaps the most daunting burden of
proof placed upon the plaintiff is that of
proving that the sexual contact took
place at all. Unlike in Zipkin, supra,
where the patient was induced to swim
in the nude in the presence of other
patients, most sexually exploited
patients will have no witnesses who can
verify that alleged sexual acts occurred.
In such cases, the ability of the patient
to recollect details will contribute
greatly to his or her credibility.

Attorneys representing plaintiffs
alleging sexual exploitation should
anticipate that the psychotherapist will
deny the charge and may attempt to use
the patient's “emotional instability” to
explain away the plaintiff's suit. It is the
exploitive mental health professional’s
trump card, and it is the unkindest cut
of all for the patient-plaintifi. Again,
the credibility of the parties will be of
paramount importance in such
instances.

3. Failure to prevent suicide

Psychotherapists must act reasonably
to identify and protect those patients
who are suicidal or at high risk for
becoming so, Negligence on the part of
the psychotherapist may occur upon a
failure to recognize common indicators
of suicide; by inadequate testing or eval-
uation of the patient; or from failure to
restrain a suicidal patient. The duty of
psychiatrists and licensed psychologists
to identify precursors of suicide is plain.

More problemalic is the scenario in
which a clergyman attempts to counsel
a parishioner. In Nally v. Grace Com-
munity Church of the Valfey, 157 Cal.
App. 3d 912, 204 Cal. Rptr. 303 (1984),
the Supreme Court of California was
confronted with the question of clergy
malpractice arising from counseling by
pastors. A minor who was receiving pas-
toral counseling committed suicide,
and his parents sought relief based
upon a theory of clergyman malpractice
for negligent counseling. The trial
court entered judgment for the defen-
dant pastors upon the close of the pre-
sentation of evidence on the ground
that to authorize the cause of action
would violate the First Amendment of
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the Constitution of the United States.
This case remains controversial. (See
Barker, “Clergy Negligence: Are Juries
Ready to Sit in Judgment?,” Trial (July
1986),

Alabama’s Supreme Court addressed
clergy malpractice arising from coun-
seling in Handley v. Richards 518 So.

“Psychotherapists

are constrained
by both ethical and
legal duties to
preserve inviolate
the confidences of the
patient inviolate,...”

2d 682 (Ala. 1987). The case involved a
wrongful death claim arising from a
suicide, allegedly caused by a minister’s
malpractice or outrageous conduct dur-
ing counseling. The plaintiffs allege

that Bobby Handley, the decedent, and
his wife, Brenda Handley, were being
counseled regarding their marital diffi-
culties by the defendant minister. Dur-
ing the period of counseling, the
minister allegedly had sexual relations
with the wife and failed to disclose the

affair to Mr. Handley. When Handley
learned of the affair, he took his own

life.

The Handley case was tried and judg-
ment was entered for the defendant
clergyman. The supreme court, in a
unanimous opinion, held that no cause
of action for clergy malpractice had
been made and cited first amendment
freedom of religion as the basis of the
opinion.

The question was left open as to
whether any cause of action exists at all
in Alabama for ministerial malpractice.
On the other hand, the court did allow
that the infentional torts of a cleric are
actionable, even though they are inci-
dents of religious practice and belief,

4. Failure to obtain informed con-
senl

The legislature of Alabama has adopt-
ed the traditional view that a doctor
must obtain the informed consent of
the patient before proceeding with
treatment. Fain v. Smith, 479 So. 2d
1150 (Ala, 1985). Since psychiatrists'
are medical doctors, they clearly are
bound to obtain the informed consent
of their clients. In Nolen v. Peterson,
544 So. 2d 863 (Ala. 1989), Nolen was
involuntarily committed to a mental
health facility. Nolen brought a medical
malpractice action against two physi-
cians for administering potentially
harmful antipsychotic drugs to him
without first obtaining his informed
consent. The trial court granted sum-
mary judgment for both doctors, The
supreme court reversed stating the fol-
lowing:

“Several cases have addressed
the issue; and, without exception,
every case has repeated the propo-
sition that a person involuntarily
committed to a mental hospital is

Shirley Darby Howell

Shirley Darby Howell is a fuli-tme prolessor
ot Jones School of Law and a partner in the
Morgomery firm of Addison, Vickers, Howell
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not ipso facto barred from the
invocation of the informed con-
sent doctrine. Federal Courts of
Appeals have held unequivocally
that a mental patient confined to
a mental facility maintains a con-
stitutionally protected right to
reject potentially harmful antipsy-
chotic medications.”

If a psychiatrist is compelled to honor
the wishes of an involuntarily commit-
ted patient regarding treatment, there
can be no doubt that the informed con-
sent of voluntary patients must always
be sought,

Problems arise for psychiatrists and
other mental health professionals when
the mental incapacity of the patient is
50 severe as to render informed consent
a practical impossibility. Consent is not
deemed to be informed consent! unless
the patient has the mental capacity to
understand available alternatives for
treatment, make a reasoned decision,
and select the desired treatment.

If a patient has been adjudicated
incompetent, the guardian of the patient
is empowered to consent to psychiatric
treatment for the patient. When there is
no guardian, psychiatrists have histori-
cally relied upon the consent of the
patient’s family, a practice which may
subject the psychiatrist to liability.

Informed consent for minors has his-
torically been obtained through the par-
ents of the child. The matter was
reviewed in Parham v. J. B. 342 1.5,
584 (1979). The supreme court held in
Parham that parents have the right and
may voluntarily commit their minor
child to a mental hospital or institution
over the stated objection of the child so
long as the decision is subject to review
by a disinterested party.

By analogy, it is interesting to review
the U. 5, Supreme Court decision in
Ohio v. Akron Center for Reproductive
Heafth, 110 5.Ct. 2972(1990). The
Supreme Court there granted minor
females the right to obtain an abortion,
despite her parents’ objection, if she can
demonstrate that she possesses suffi-
ciently mature judgment to make the
decision. In view of this decision, a
rather persuasive argument can be
made for a “mature minor's” right to be
included in the informed consent deci-
sion—-making process as it reltes to his
mental health.

THE ALABAMA LAWYER

5. Failure to protect third parties
from dangerous patients

The seminal decision announcing a
duty to protect third persons from dan-
gerous patients is Tarasoff v. Regents of
the University of California. 17 Cal. 3d
425, 551 P. 2d 334, 131 Cal. Rptr, 14
(1976). In Tarasoff, mental health pro-
fessionals at Berkeley's mental health
clinic suspected that Mr. Poddar had
formed the intent to kill Tatiana Tara-
soff. Podder was temporarily detained
by campus police at the instruction of
the psychologists, but was subsequently
released. Approximately two months
later, Poddar killed Tarasoff, and her
parents sued the University for failure
to take reasonable steps to protect their
daughter from Poddar. The California
Supreme Court held that a cause of
action had been stated for failure to
warn and to take reasonable steps to
protect the patient's intended victim.,

The more compelling arguments
against imposing such liability upon
psychotherapists include the following:

A} The psychotherapist—patient
relationship is predicated upon
the therapist's duty to preserve
the secrets of the patient.

B} If a patient knows that his
aggdressive mentation may be
revealed, he will not confide
such thoughts to a therapist,
thus frustrating the therapist’s
ability to help the patient.

C) The ability of a therapist to
predict dangerous behavior on
the part of a client is question-
able, and over—reporting is
encouraged by placing such
potential liability at the door of
the therapist.

Nevertheless, despite the forceful
arguments against the Tarasoff doc-
trine, the ruling has now become a gen-
erally accepted theory of therapist
liability.

6. Failure to adhere to reporting
requirements

All states now have statutes requiring
reporting of suspected child abuse or
neglect, and Alabama is no exception,
Alabama's mandatory reporting statute
is found at Code of Alabama, 1975,
§26-14-3, and reads as follows:

(a All hospitals, clinics, sanitari-

ums, doctors, physicians, surgeons,
medical examiners, coroners, den-
tists, osteopaths, optometrists, chi-
ropractors, podiatrists, nurses,
school teachers and officials, peace
officer, law enforcement officials,
pharmacists, social workers, day
care workers or employvees, mental
health professionals or any other
persan called upon to render aid or
medical assistance to any child,
when such child is known or sus-
pected to be a victim of child abuse
or neglect, shall be required to
report, or cause a report to be
made of the same, orally, either by
telephone or direct communica-
tion immediately, followed by a
written report, to a duly constitut-
ed authority.

Plainly, those mental health profes-
sionals who provide care for children
are required by statute to report inci-
dents of neglect or abuse of a child to
the authorities. A failure to report abuse
that can be shown to have proximately
led to the child's having received addi-
tional injury is actionable as psy-
chotherapist malpractice.

Conclusion

As psychotherapy becomes more and
more acceptable to Americans of all
economic classes, the practices of ther-
apists will be scrutinized more closely
by the public and by the judicial system.
Despite the difficulties of proof which
face potential plaintiffs, suits are begin-
ning to proliferate throughout the Unit-
ed States on numerous theories of
liability,

In conclusion, though many mental
health professionals are not medical
doctors and do not take the Hippocratic
Oath, its first constraint appears, never-
theless, to be appropriate.

“First, do no harm.”
Hippocrates | |

The author acknowledges the invalu-
able assistance of Judy Hughes, law
librarian at Jones School of Law, and
her superb professional staff, Janie S,
Gilliland and Chris Thigpen. They com-
piled 3,000 pages of documentation for
use in writing this article, and they did
so on very short notice.
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DISCIPLINARY REPORT

Disbarments

» Birmingham lawyer John Harvey Wiley, III was disharred
by order of the Disciplinary Board for failing to comply with an
order of the Disciplinary Commission in violation of Rule 2(d)
of the Rules of Disciplinary Procedure; for knowingly failing to
respond to a lawful demand for information from a disciplinary
authority in violation of Rule 8.1 (b), Rules of Professional Con-
duct (ROPC): for failing to promptly deliver to a client property
that the client is entitled to receive in violation of Rule 1.15,
ROPC; and for engaging in conduct that adversely reflects on
his fitness to practice law in violation of Rule 8.4, ROPC.

On September 29, 1993, Wiley was notified by certified letter
that the Disciplinary Commission had determined that he
should be publicly reprimanded, without general publication,
and that he should make restitution in the amount of $2,500
to clients A and B. On February 2, 1994, Wiley was requested
by certified letter to inform the Disciplinary Commission
whether he intended to make restitution to his clients, A and
B. Wiley did not respond to this letter nor did he make restitu-
tion to his clients. Formal charges were filed against Wiley for
the above violations on March 25, 1994, and Wiley filed an
answer to the charges on May 10, 1994, On May 18, 1994, the
state bar filed its first set of interrogatories. The Disciplinary
Board, on July 19, 1994, issued an order compelling Wiley to
answer the above interrogatories. Wiley did not comply with
this order and an application for default judgment was filed on
August 12, 1994. The Disciplinary Board, on August 29, 1994,
issued a default judgment against Wiley and set a hearing to
determine discipline on September 23, 1994. Wiley did not
respond further nor did he attend the hearing of the Disci-
plinary Board on September 23, 1994. At the conclusion of this
hearing, the Disciplinary Board determined that Wiley should
be disbarred and that he should make restitution to his clients,
A and B, in the amount of $5,250.

The Supreme Court by order dated November 22, 1994 dis-
barred Wiley effective Novermnber 10, 1994, and struck his name
from the roll of attorneys of the State of Alabama. |[ASB No. 94-
093]

1995 BAR DIRECTORY

Please check your address and telephone number in the cur-
rent (19%4) edition of the Alabama Bar Directory. If anything is
incorrect, mail or fax changes by February 15, 1995 to:

Alabama State Bar, Atin: Membership Services,
P.0. Box 671, Montgomery, AL 36101
FAX (334) 261-6310

Anything received after that date will not be reflected in the
1995 directory. Please check yvour information today!
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* On October 26, 1994, Anniston attorney and former Circuit
Judge Harold G. Quattlebaum was disbarred from the practice
of law in the State of Alabama by order of the Alabama Supreme
Court. Quattlebaum was found guilty of violating Rules 1.3
L4{a); 8.1(a); 8.4(b); 8.4(c); B.A(d); 8.4(g); DR 1-102(A)4); DR
1-102(A}(6). Quattlebaum was found guilty by default of filing
fraudulent homeowners insurance claims with various insur-
ance companies, filing fraudulent attorney's fee declarations
with the State of Alabama, and willful neglect of legal matters
entrusted to him. Quattlebaum did not appear at the hearing on
these charges and did not file an appeal from the Disciplinary
Board's actions. [ASE No. 93-160]

Suspension

s Dothan attorney Gregory P. Thomas has been suspended
from the practice of law for a period of 91 days by order of the
Disciplinary Board of the Alabama State Bar. In May 1992,
Thomas was placed on probation for a period of two vears in
connection with disciplinary matters that were pending
against him at that time. The order suspending Thomas for 91
days was entered in response to Thomas' plea of guilty to hav-
ing violated the terms and conditions of his two-year proba-
tion. [ASB Mo, 88-313]

Public Reprimand

* On November 4, 1994, Montgomery attorney Donald G.
Madison was given a public reprimand without general publi-
cation resulting from his being found guilty of willful neglect
and misrepresentation by the Disciplinary Board of the Alaba-
ma State Bar. Madison agreed to represent a woman from
Sacramento, California in a matter involving fraud and breach
of contract claims. The client had purchased a restaurant
building and had it moved to a lot in Lowndes County, where it
was to be remodeled. On March 18, 1991, the client paid Madi-
son $647 to proceed with the case. He told her he would get it
filed in the next week as the client was leaving for Saudi Ara-
bia. By August 3, 1991, Madison had still not filed the action
and he was terminated by letter on that date. Madison respond-
ed to the termination letter and enclosed a copy of a draft com-
plaint, which he said he would file. At that point, Madison had
been paid over §2,000. The client called Madison and gave him
the authority to continue with the representation. Madison
still failed to file the action. On or about September 15, 1991,
the client checked with the court in Lowndes County and upon
learning that nothing had been filed in her case, she had noth-
ing further to do with Madison. She filed a grievance
in December 1991. On March 4, 1992, Madison wrote to an
investigator from the Montgomery County Bar and stated that
he had mailed the complaint to Lowndes County Circuit Court
for filing. He had not done so, and did not actually file the
action until May 6, 1992, or one day before his appearance
before the Montgomery County Grievance Committee. [ASB
No. 93-085] [ |
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RECENT DECISIONS

By DAVID B. BYRNE, JR. and WILBUR G. SILBERMAN

SUPREME COURT

OF THE UNITED STATES

Federal drug conspiracy statute
does not require government to
prove overt act committed in
furtherance of conspiracy

Shabani v. United States, Case No.
93-981 (November 1, 1994). In one of
its first criminal cases of the new term,
the Supreme Court was asked to con-
sider whether 21 U.S.C. Section 846
requires the government to prove that a
conspirator committed an overt act in
furtherance of an alleged drug conspira-
cy. In a unanimous decision, the Court
concluded that it does not.

Shabani was charged under the
statute with conspiracy to distribute
cocaine, At trial, he moved to dismiss
the indictment because it did not allege
the commission of an overt act in fur-
therance of the conspiracy, which act,
he claimed, was an essential element of
the charged offense, In addition, he
asked the district court to instruct the
jury that proof of an overt act was a
requirement for conviction.

The district court denied both Sha-
bani's motion and his requested jury
instruction noting that prior circuit
court of appeals’ cases had established
the “totally illogical” precedent of
requiring proof of an overt act at trial
but not mandating the allegation of an
overt act in the indictment, Finding
nothing in the language of Section 846
to support the appellate court’s prior
cases, the district court allowed the case
to go to the jury without requiring
proof by the government of a conspira-
cy furthered by an overt act.

On appeal, the Ninth Circuit followed
its own precedent and reversed the dis-
trict court, holding that proof of an
overt act was required at trial. However,
the circuit court did acknowledge that
its prior cases “stand on weak ground.”

In an opinion authored by Justice
O'Connor, the Supreme Court con-
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firmed the circuit court's suspicions
when it reversed the lower court and
held that the plain language of the
statute did not require proof of an overt
act, The Court rejected Shabani's
request that it infer such a requirement
from congressional silence, noting that
it had declined to do so with other con-
spiracy statutes in the past. See Nash v.
United States, 229 U.S. 373 (1913), and
Singer v. United States, 323 U.S. 338
(1945). Moreover, since the general con-
spiracy statute and the conspiracy provi-
sion of the Organized Crime Control Act
of 1970 both require an overt act, it
appeared clear to the Court that
Congress' choice to omit the require-
ment in Section B46 was quite deliberate,

UNITED STATES COURT OF

APPEALS, 11TH CIRCUIT

Use of thermal imaging device does
not amount to “search” under Fourth
Amendment

Ford v. United States, CA 11, No. 92-
5181 (September 21, 1994). In a case of
first impression, the Eleventh Circuit
considered whether the government's
use of a thermal imager in the detection
of a marijuana-growing operation con-
stituted an unreasonable search under
the Fourth Amendment, The circuit
court concluded that it did not,

Based on their belief that Ford was
growing marijuana inside his maobile
home, law enforcement officers used a
thermal imager to scan the mobile
home in search of unusual infrared heat
patterns. The officers determined that
the home was indeed giving off an inor-
dinate amount of heat. which is consis-
tent with an indoor marijuana growing
operation which generates heat because
of the use of artificial lights. Using this
information, and that from other
sources, the officers obtained a warrant
to search the mobile home. The subse-
quent search of Ford's mobile home
uncovered a rather substantial marijua-

na-growing operation.

At his trial, Ford sought to suppress
the evidence seized as a result of the
warrantless use of the thermal imager.
The district court denied his motion and
he was subsequently convicted for pos-
session of marijuana with intent to dis-
tribute. In his appeal, Ford urged the
circuit court to find that the search vio-
lated his reasonable expectation of pri-
vacy in the heat emanating from his
mobile home.

On appeal, the appellate court noted
that the process of establishing a legiti-
mate expectation of privacy is “a twofold
requirement, first that a person have
exhibited an actual (subjective) expecta-
tion of privacy and, second, that the
expectation be one that society is pre-
pared to recognize as ‘reasonable™ Katz
v. United States, 389 U.S. 347, 361
(1967). The court found ample evidence
in the record to indicate that Ford made
no attempt to conceal the heat generated
inside his mobile home by the growing
lamps. In fact, Ford was trying to expel
the excess heat from his mobile home by
using an electric bower to force the air
through some holes he had punched in
the floor. The court concluded that Ford
did not exhibit a subjective expectation
of privacy in the heat released from his
mobile home. In addition, the Court
held that a subjective expectation of pri-
vacy in the heat emanating from a home
is not an expectation that society is pre-
pared to recognize as being reasonable.
The thermal imagery at issue was of
such low resolution as to render it inca-
pable of revealing the intimacy of detail
and activity protected by the Fourth
Amendment,

Notice of prior bad acts evidence
Perez-Tosta v. United States, CA 11,
No. 92-478]1 (November 8, 1994). In
another case of first impression, the
Eleventh Circuit considered whether
the government gave reasonable pretri-
al notice of an intent to offer testimony
of a drug conspiracy defendant’s prior
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drug-related work for a co-conspirator
where notice was given only minutes
before voir dire. The issue required the
appeals court to examine the construc-
tion of Fed.R.Evid. 404(b)’s reasonable
notice requirement.

In 1991, the Rule was amended to
require the government to give reason-
able notice in advance of trial of its
intention to present "prior bad acts” evi-
dence, if the accused has requested the
notice. The policy behind the amend-
ment is “to reduce surprise and promote
early resolution on the issue of admissi-
bility.” Fed. R.Evid, 404(b) Committee's
Judiciary note, No specific time limit is
imposed by the Rule bevond the general
requirement of reasonable notice, and
what is reasonable, according to the
Committee notes, depends largely on the
circumstances of the individual case, In
this case, the district court found that
the defense has six days’ notice (because
the witness was called during the latter
part of the Government's case).

The circuit court set out three factors
that should be considered in determin-
ing the reasonableness of pretrial notice
under 404(b):

“(1) When the Government, through
timely preparation for trial, could
have learned of the availability of
the witness;

“[2) The extent of prejudice to the
opponent of the evidence from a
lack of time to prepare; and

"(3) How significant the evidence is to
the prosecution’s case.”

In applying those factors to the case
before them, the Eleventh Circuit held
that reasonable trial preparation would
not have revealed the testimony to the
prosecutor any earlier, and defense coun-
sel did not indicate any additional mea-
sures that he could have taken to rebut
the testimony if more notice had been
given, The testimony went directly to the
issue of the defendant’s awareness of and
participation in the alleged conspiracy.

DUI suspects not entitled to Miranda
warnings

Stone v, City of Huntsvifle, Ct.Crim,
Apps., CR No, 93-617 (September 30,
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1994). Stone was convicted of driving
under the influence of alcohol. On
appeal, he argued that the trial court
erred when it denied his mation to sup-
press evidence of the roadside field
sobriety tests that he was required to
perform by the arresting officer. Specifi-
cally, Stone argued that he was entitled
to Miranda warnings during the road-
side stop, and, that the omission of
those warnings rendered the field sobri-
ety tests, or at least the verbal aspects of
those tests, inadmissible. The court of
criminal appeals rejected this argument.

To begin with, the court declined to
hold, as Stone urged, that Article 1, Sec-
tion 6, of the Alabama Constitution,
which provideés that an individual “shall
not be compelled to give evidence
agams! himself” is broader in scope and
provides greater protections than the
Fifth Amendment to the federal Consti-
tution which states that no person “shall
be compelled in any criminal case lo be a
witness against himself.” In doing so, the
court reaffirmed the Alabama Supreme
Court's statement that "despite the differ-
ence in language, the Alabama privilege
against sell-incrimination offers the same

guarantee as that contained in the federal
Constitution.” Ex parfe Hill, 366 So.2d
318, 322 (Ala. 1979),

Secondly, the court thoroughly exam-
ined the traffic stop in issue to deter-
mine whether the stop constituted a
“custodial interrogation,” which would
require Miranda warnings. In its analy-
sis, the court differentiated between the
“custody” that would trigger the right
to Miranda warnings and a “seizure”
that triggers Fourth Amendment con-
cerns. Custody arises only if an individ-
ual's freedom is restrained to the degree
associated with a formal arrest. While
the stop of a motorist who is suspected
of driving under the influence is
unquestionably "seized” within the
meaning of the Fourth Amendment, it
is equally clear that the motorist is nol
“In custody” under Miranda when he is
stopped and briefly questioned. Thus,
like a "Terry stop,” a motorist suspected
of drunk driving may be briefly
detained, asked questions, and be asked
to perform simple roadside tests. If the
officer's suspicions turn oul to be
unfounded then he must release the
motorist immediately.

Judicial Building Tours

The Supreme Court of Alabama invites you to tour the
Judicial Building located at 300 Dexter Avenue in down-
|  town Montgomery. Tours are available Monday through Fri-
day, 8:30until 4:30 p.m. To schedule a tour,
call (334) 242-4347 or 1-800-236-4069.
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L.S. District Judge holds that IRS
technical violations of automatic stay
do not justify contempt holding

In re Jove Engineering, Inc., 171 B.R,
387 (N.D. Ala, 1994-). Propst). Jove
Engineering filed a Chapter 11 petition
on October 20, 1992, Thereafter, the
IRS, although being listed as a creditor,
sent various delinquency notices to the
debtor, requesting payment of taxes, On
March 4, 1993, it filed a proof of claim
of $304,239.08. Even so, the IRS con-
tinued with its notices, and on one
pecasion, an agent called upon the
debtor. Jove filed a motion to hold the
IRS in contempt, and then on motion of
Jove, the case was withdrawn to the dis-
trict court for consideration of the
bankruptcy court's authority to rule on
the motion for contempt. In his opin-
ion, Judge Propst detailed the evidence,
showing the numerous letters written
by Jove's attorney to the IRS requesting
that it cease its efforts to collect from
the debtor, and the actions taken by the
IRS, He distinguished the IRS actions
as being extremely mild in contrast to
egregious action delineated in fn re
Lile, 103 B.R. 830 (Bankr. 5.D. Tex.
1989). Judge Propst determined that no
malice, arrogant defiance, or reckless
disregard was shown. He held it inap-
propriate to award attorney fees for
contempt, but did award $500, stating
that this amount would have been suffi-
cient to resolve any purported dispute.

Chapter 12 modifications of rights
of secured lender, lime of valuation
of assets, and “best interests test™—
debtor not entitled to §5,000
surviving spouse homestead exemplion
Matter of 0'Neal Rice, debtor, 171
B.R. 399, Bkrtcy N.D. Ala., August 19,
1994, J. Caddell. In this Chapter 12 case
pre-petition, debtor had obtained a loan
in order to construct poultry houses. In
1993, debtor filed a chapter 12 petition,
and in 1994 a plan supplemented by
later amendments was filed. The value
of the real property was established by
the court on April 18, 1994 after which
further plan amendments were filed.
The lender bank objected to plan confir-
mation because of debtor’s proposal to
pay over a 15-year period at 8.5 percent.
The court held that although
§1222(b)(2) allows modification of
rights of a secured creditor, and that
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the terms and conditions of loans to
other customers do not bind the court,
the risk factors in such modification
should be minimal, and the rate of
interest and term should be that of a
commercial lender considering risk and
security. Here Judge Caddell held both
the rate and duration to be unreason-
able. He did confirm the value estab-
lished in April to be the same as that of
the effective date of the plan (approxi-
mately three months later), but held
that the plan failed to meet the “best
interests of the creditors test” because
it provided for a 85,000 exemption for
debtor's deceased wife. The court, in
citing Alabama Code §§6-10-6 and 6-10-
11 stated that the proper date for deter-
mining bankruptcy exemptions is the
date of the order for relief, and that the
deceased wife's homestead exemption
was not available to him on that date.
Therefore, to claim such under a Chap-
ter 12 plan when it would not be
allowed under a Chapter 7 liguidation
violated §1225(a)(4).

Comment:

This rather short case is a good
review of Chapter 12 law. but do you
think the debtor would have been enti-
tled to the two $5,000 exemptions had
the wife died pre-petition? Footnote 2
states that the wife was not a joint
debtor, but does not indicate percent-
age of ownership of the house.

Look oul for exemption claims in all
cases—if nol, store may be lost

In re Lois Imogene Green, 31 F.3d
1088, 11th Circuit (Ala.), September 13,
1994, Debtor filed a Chapter 7 case in
February 1991, She claimed as an
exempt asset a personal injury lawsuit
valued at one dollar, Neither the trustee
nor any creditor objected, However, the
trustee followed the matter, being
instrumental in obtaining a §15,000
settlement. The bankruptcy court judge
denied debtor's motion to disburse all
but one dollar to debtor. On appeal, Dis-
trict Judge Virgil Pittman reversed
holding that the failure to object pre-
cluded the trustee from challenging
debtor's claim tot the settlement funds.
The trustee appealed, claiming that all
but one dollar belonged to the estate.
The Eleventh Circuit held that under
Taylor v. Freeland & Kronz, 112 5.Ct.
1644 (1992), failure Lo object with the

30-day limitation of Rule 4003(b) from
the conclusion of the creditors’ meeting
held pursuant to Rule 2003{a) is fatal,
The court viewed this case as being no
different from the Taylor case, even
though the trustee contended vigorous-
ly that only one dollar could be set aside
as exempt, as that was all claimed.

Commenl:

If heed is taken of this case, it
behooves trustees and creditors to
examine schedules carefully in small or
no-asset cases. Perhaps a trustee could
continue the meeting generally without
concluding it, and, thus, technically
still have 30 days from the date of a for-
mal conclusion, but I question the
legality of so doing without a valid rea-
s0n,

Substaniive consolidation in husband
and wife case not allowed

Reider v. FDIC, 31 F.3d 1102 (11th
Cir, Sept. 13, 1994). This is a case of
first impression in the Eleventh Circuit.
The Reiders, hushand and wife, encoun-
tered financial difficulties causing them
to file a joint Chapter 11, In an order of
December 15, 1986, the bankruptcy
court held that certain real estate was
titled solely in the wife, thus denying
any exemption right in the husband,
and holding that he had not equitable
interest in the property. The FDIC,
which was a creditor only of the hus-
band, moved for substantive consolida-
tion and the bankruptcy court granted

David B.

Byrne, Jr.

David B, Byme. Jdr iz a
graduate of the Unives-
gify of Alsbama, where
ha recaived bath his
undergradusace and law
dagrees. He is & mem-
b of the Montgomeny
firm ol Robison & Belsar
and covers ihe crimnal
dacisions

Wilbur G.
Silberman

Witur G. Siberman, of
he Bemingham frm ol
Gorcion, SiEparman,
Wigging & Chids, at-
tendad Sarmiord Uiniver-
ity and the Universaty of
Alabama and eamed
s law chegrea from the
Linlversity's School of
Law. He covers the
Biinkrapicy dacsmons,
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the motion. The district court affirmed
the ruling but, on appeal, the Eleventh
Circuit reversed. It bottomed its deci-
sion on its historical equitable powers,
together with §302 (joint cases) and
FRBP 1015(b) (consolidation or joint
administration). It reviewed the history
of commingling of assets by corpora-
tions, with special attention to the
injustice to creditors under particular
facts of each case. The court discussed
the emergence of two central themes,
(1) disregard of corporate formalities
and commingling of assets may indicate
appropriateness of consolidation, and
{2) consideration of harm to creditors
determines the propriety of so ordering,
but conversely a creditor may show the
injustice because of its reliance on the
credit and assets of one of the entities.
The court reiterated its holding in East-
group Properties, 935 F.2d 245 (11th
Cir. 1991) as to substantive consolida-
tion of corporations, that pursuant to
equitable powers granted in §105, con-
solidation may be ordered upon the
evaluation of “whether the economic
prejudice of continued debtor separate-

ness outweighs the economic prejudice
of consolidation.”

The court cautioned against confus-
ing joint administration with substan-
tive consolidation, as the former merely
is a procedural tool. In the case sub
judice, the court held that because of
weak evidence on substantial identity,
and strong evidence of the separateness
of the real estate in fact and conception
of the public, the record did not support
substantive consolidation.

Comment;

The opinion consisted of ten pages.
As this is a seminal case, it is must
reading for any case involving substan-
tial consolidation, whether the repre-
sentation of the attorney be for the
movant or for the objector.

New Bankruptcy Legislation

The new bankruptcy legislation passed
October 7, 1994 and was signed by the
President on October 22, 1994, With a
few exceptions, it becomes immediately
effective for cases thereafter filed. There
are approximately 100 pages containing

approximately 60 substantive amend-
ments, plus some technical corrections.
In brief, some of the changes are: Chap-
ter 13 limits are raised to one million
dollars; in Chapter 11 cases of $2 million
or less there is a provision for a fast-
track process; expedited procedures on
automatic stay; increased compensation
for trustees; authority for bankruptcy
judges to conduct a jury trial with con-
sent of parties; reversal of the DePrizio
decision; increase of perfection of pur-
chase money security interests; and sell-
er’s right to reclaim goods, from ten to
20 days: allowance of valid security inter-
ests in rents {including hotel rooms) to
lenders: in single asset real estate cases,
placing burdens on debtors to file plan
within 90 days; increased protection to
lessor of personal property; clarification
of rights of mortgagors on home mort-
gages under §1322; protection of child
support and alimony; and protection
against discriminatory treatment for stu-
dent loans. Finally, it establishes a
bankrupley review commission to sub-
mit a report within two years after its
first meeting, B
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ALABAMA STATE BAR SECTION
MEMBERSHIP APPLICATION

To join one or more sections, complete this form and attach separate checks
payable to each section you wish to join.

MName

Firm or Agency
Office Address

Office Location

Office Telephone Number

Section Annual Dues

A ENTSIIALIVE LAWY - oeieseecciosnsssbssrnsssessns arsnssmasmess smssses ssirsses sarasss snsonssssprres sssmrnn nssns s mnbasassesbtasnssssnssansss $20
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e R e O e PR e e e e SR e ST PR PTPROY $30
Cormporation, Banking and Business Law ... asisimissssa s sissisosi s sosiasssssssinion 510
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TOTAL

Remember: Attach a separate check for each section.
Mail to: Sections, Alabama State Bar, P.O. Box 671, Montgomery, AL 36101
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YOUNG LAWYERS' SECTION

YLS EXECUTIVE COMMITTEE

his year's Executive Commit-
tee of the Alabama Young
Lawyers' Section held its
first meeting October 17,
1994 at the state bar headquarters in
Montgomery, Alabama. Among the
items discussed were preparations for
several of the section’s upcoming pro-
jects and the results of projects com-
pleted in the past year. Although it
would be impossible to describe all of
the section’s projects in detail, 1 will
take a moment to mention some of the

highlights.

Annual bar admissions
ceramony

The Executive Committee discussed
preparations for the then-upcoming bar
admissions ceremony which was held
October 25, 1994, Thanks to the hard
work of Tom Albritton and Bryan Hors-
ley, | can report that the ceremony was
a huge success. Over 1,000 people
attended the ceremony in which all of
the Alabama appellate courts convened
at once to admit 357 applicants to the
practice of law in the courls of the State
of Alabama. Judge Harold Albritton was
also present and admitted most of these
same applicants to practice in the feder-
al district court of the Middle District of
Alabama. This new feature, which allows
admittees to be admitted to both state
and federal courts at the same time, has
been well received. After the ceremony,
the new admittees and their guests
attended a luncheon in their honor,

Annual Sandestin seminar

Also discussed were the results of last
year's Sandestin Seminar which was an
even bigger success than the vear before
and far exceeded everyone's expecta-
tions. Last year approximately 280
lawvers registered for the seminar. Plans
for this year's seminar are already
underway and it is expected to be even
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better, The seminar again will be held at
the Sandestin Beach Resort on the third
weekend in May (May 19-21) and you
may now make reservations at the resort
by calling 1-800-277-0800. The seminar
is an excellent opportunity for young
lawyers to further their continuing legal
education and meet other young lawyers
from across the state. Registration
materials for the seminar will be sent
out in early February and again in
March.

Youth Judicial Program

The Executive Committee also dis-
cussed preparations for the upcoming
Youth Judicial Program. In cooperation
with the YMCA, the Section co-sponsors
a mock trial competition for high school
students. Charlie Anderson has chaired
this committee for a number of vears
and is to be commended for his tireless
efforts in organizing this program. Last
year over 350 high school students par-
ticipated, and even more participants
are expected this year. Young lawyers
can participate by serving as coaches
and organizing teams to participate in
the competition. The program gives

high school students an excellent oppor-
tunity to learn more about our judicial
system and how it operates,

Minority Participation
Conference

The Section began the Minority Par-
ticipation Conference last vear. The con-
ference provides a forum for minority
high school students to meet with
minority judges and lawyers to learn
more about the opportunities of a legal
career. Fred Gray worked hard to orga-
nize the conference and approximately
75 high school students participated.
The Executive Committee concluded
that the conference was a resounding
success and should be continued on an
annual basis. Several ways of expanding
the conference to reach more minority
students and increase participation were
also discussed,

These are highlights of a few projects
in which young lawyers are involved and
are examples of projects in which young
lawyers are serving their community
and their profession. | take this opportu-
nity to encourage voung lawyers to
become even more involved in serving
their communities and their profession.
Lawyers have acquired a bad reputation
with the general public and one way to
improve our reputation is through com-
munity service, In order to increase par-
ticipation by young lawyers, the
Executive Committee is considering
undertaking a number of new projects
in the upcoming year. If you have an
idea for a good project or would like to
participate in these or other projects,
please contact someone on the Execu-
tive Committee.

Although the need for young lawvers
to become more involved in community
service is great, before becoming
involved, we as young lawyers should
evaluate the time and resources that will
be necessary to fulfill the commitment.
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Needless to say, the community service
of lawyers often goes overlooked; how-
ever, unfulfilled commitments only fur-
ther the poor public perception of
lawyers in general. Other peaple are
often relying on our commitments and
can be less than sympathetic to the
pressures of work and family. However,
once becoming involved you will find
the experience of community service to
be as rewarding as any in your practice.

The members of the 1994 Executive
Committee and the firms at which they
practice are as follows:

Herbert Harold West, Jr.
President
Cabaniss, Johnston, Gardner,
Dumas & 0'Neal

Alfred F. Smith, Jr.
President-elect
Maynard, Cooper, Frierson & Gale

Anthony D. Birchfield, Jr.
Secretary
Brannan, Guy & Birchfield

Robert J. Hedge
Treasurer
Jackson, Tavlor & Martino

Les Hayves 111
Immediate past president
Melton, Espy, Williams & Haves

Thomas B. Albritton
Albrittons, Givhan, Clifton &
Alverson

Cynthia Lee Almond
University of Alabama School
of Law

Charles L. Anderson
Parnell, Crum & Anderson

Gordon G. Armstrong, 111

Melanie Merkle Bass
Cabaniss, Johnston, Gardner,
Dumas & ('Neal

David A. Elliott
Burr & Forman

Denise A. Ferguson
Bell & Richardson

Michael D. Freeman
Balch & Bingham

Fred D. Gray, Jr.
Gray, Langford, Sapp,
McGowan & Gray

Brvan K. Horsley
Steiner, Crum & Baker

Christopher J. Hughes
Beers, Anderson, Jackson & Smith

Candis A. McGowan
Cooper, Mitch, Crawford,
Kuykendall & Whatley

John H. Nathan

J. Cole Portis
Beasley, Wilson, Allen, Main &
Crow

Archibald T. Reeves, IV
Hand, Arendall, Bedsole,
Greaves & Johnston

Rachel D. Sanders
Pierce, Carr & Alford

Christopher A. Smith
Smith & Smith

Elizabeth C. Smithart
Jinks, Smithart & Jackson

Jacob A. Walker, III
Walker, Hill, Adams, Umbach,
Meadows & Walton

Judson W. Wells
Barker & Janecky [ |

+ M-E-M:-O-R-1-A-L-S

Gene Roberts Caton
Huntsville
Admitted: 1979
Died: July 31, 1994

Robert Clifford Fulford
Birmingham
Admitted: 1942
Died: October 29, 1994

Claude Harris, Jr.
Tuscalonsa
Admitted: 1965
Died: October 2, 1994
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Alfred George Hecht
Colfinsville
Admiitted: 1951
Diied: October 24, 1994

Knox McGee Ide
Anniston
Admitted: 1926
Died: July 4, 1954

John Bartley Loftin
Cradsden
Admitted: 1948
Died: August 23, 1994

Earl Davis McNeal
Hunisville
Admitted: 1976
Died: October 12, 1994

Thomas Gillespie Steele
Afhens
Admitted: 1938
Died: July 31, 1994

Kenneth Wayne Turney
Baltimore, MD
Admitted: 1976

Died: October 9, 1994
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Charles L. Howard, Jr.

HEREAS, Charles L. Howard, Ir.,
wha was engaged in Lhe active
practice of law in Birmingham

for more than 45 vears, died at the age of 71
on Septemnber 12, 1994-and ,

WHEREAS, Charles L. Howard, Jr. was
born in Ft. Smith, Arkansas, the son of
Charles L. Howard and Beulah Montine
Jefirey Howard, and resided thereafter in
Rogers, Arkansas, where he recemved his
secondary education, following which he
commenced undergraduate work al whal
15 now Memphis State University in
Memphis, Tennessee; and,

WHEREAS, Howard's undergraduate
education was interrupted by his enlist-
ment in the United States Army during
World War 11, where he served in the
Army Intelligence Corps until his release
from active duty, following which he
continued with his undergraduate educa-
tion at the University of Alabama; and,

WHEREAS, Charles L. Haward, Jr,
enrolled in the School of Law at the Uni-
versily of Alabama in September 1946

and graduated therefrom in January
1949, with a degree of Bachelor of Laws,
now Juris Doctor, and during the period
of his matriculation distinguished him-
self academically, standing at the top of
his:class and being elected into member-
ship in Farrah Order of Jurisprudence
and Phi Alpha Delta legal fraternity. He
was appointed associate editor of volume
L, issue 1, Alabarma Law Revsew, which
was published in 1948. At the law school,
he earned an enviable reputation among
his peers for his academic achievements,
intellectual aptitude and hard work: and,

WHEREAS, Charles L. Howard, Jr.
entered the privale practice of law with
Ceorge Rogers from 1949 until the for-
mation of the firm ullimately known as
Rogers, Howard, Redden & Mills, in
1952, with which he practiced as a part-
ner until 1979, at which time he and his
son, Charles L. Howard, I1l, formed the
firm of Howard & Howard, with which he
practiced until 1986, From that time
until the time of his death, Mr. Howard
was a solo practitioner. He tried cases in
hoth' the state and’ federal courts, and in
many counties other than Jefferson,

notably Blounl, St. Clair and Shelby.
During his practice, he earned a reputa-
tion al the bar as an able, fearless anid
indefatigable advocate. With his clients,
no cause was Loo small to merit his
attention and best effort; he dedicated his
time to them selflessly, always subordi-
nating his personal interest to his profes-
sional service for them. He never
undertook to judge them or others, while
hiz introspective nature made him his
own harshest judge and critic; and,

WHEREAS, Charles Howard was an
active and supportive member of the
Alabama State Bar and the Birmingham
Bar Assoctation throughout the years of
his practice, serving where asked and
never seeking self-aggrandizement, leav-
ing a legacy of dedication of service to
others of which we as fellow attorneys,
and his children as his progeny, may well
be proud.

William N. Clark
President
Birmingham Bar Association

Earl Davis McNeal

{EREAS,
Earl Davis
MeNeal

has suddenly and
tragically heen
taken from our
midst, and

WHEREAS,
Earl Davis McNeal
was the son of Mr,
and Mrs. Richard McNeal and was a life-
long resident of Huntsville, Madison
County, and a graduate from Lee High
School, amd

WHEREAS, he was graduated (rom
Auburmn University and the University of
Alabama School of Law, and thereafter
returned to Huntsville to establish his
practice of law, and

WHEREAS, Earl was the loving hus-
band of Mary Catherine McNeal and was
the devoled father of Davis Milner
McNeal, Rebecca Connolly Wells and
Mary Isabelle Wells, and

WHEREAS, Earl was a member of the
Huntsville-Madison County Bar Associa-
tion, Alasbama State Bar, the Alabama
Trial Lawvers Association, and president

of the Madison County Criminal Defense
Association, and

WHEREAS. he was admitted to prac-
tice in the courts of the State of Alabama,
all United States District Courts situated
in the State of Alabama, the Fifth United
States Circuit Court of Appeals, and the
Eleventh United States Circuit Court of
Appeals, and

WHEREAS, Earl was a member of Phi
Alpha Delta Legal Fraternity and the Far-
rah Law Society of the University of
Alabama, had served as president of Cir-
cle K at Auburn University, was a mem-
ber of the College of Young Democrats;
had been a member of the Auburn Uni-
versity Alumni Association, the Universi-
tyv of Alabama Alumni Association, and
had served on the Board of Directors of
the Friends of the Public Radio in
Huntsville, Alabama. Additionally, Earl
was a veteran of service in the United
States Army, and

WHEREAS, Earl was loved by his fami-
lv, beloved by his fellows at the Bench
and the Bar and respected throughout
the community for his professional and
civic accomplishments, and

WHEREAS, Earl Davis McNeal was-a
tireless advocate, a respected counselor,

and a good and competent lawyver, and

WHEREAS, he accomplished all of
these with such grace and humar as to
make him a cherished friend to us all and
he will be sorely missed.

NOW THEREFORE, BE 1T RESOLVED
by the Huntsville-Madison County Bar
Association that our bar and our commu-
nity have suffered a great 1oss in the pass-
ing of our brother lawver, Earl Davis
MeNeal, and that we sympathetically join
with his parents, Mr. and Mrs. Richard
McMeal; his wife, Mary Catherine McNeal;
their children, Davis Milner McNeal,
Rececca Connolly Wells, and Mary
Isabelle Wells; his brother Terry Richard
MeNeal: and other members of his family
and loved ones in mourning his passing
while honoring his name, and by this
Resalulion, we in some small way extend
to his family our sincere and heartfelt
sympathy, compassion and condolence,

Henjamin Rice

President

Huntsville-Madizon
County Bar Association
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« M-E-M-O-R-I-A-L-S -

Joseph Charles

Sullivan, Sr.
HEREAS,
WJ oseph
Charles

sullivan; 5r.; a
distinguished
member of this
association passed
away on May 5,
1994 and,

WHEREAS,; the
Mohile Bar Associ-
ation desires to remember his name and
recognize his contributions bath to our
profession and to this community;

NOW, THEREFORE, BE IT RESOLVED
THAT, “Mr. Joe," as he was affectionately
known ta many members of the bar, was.
born in Mobile where he attended
parochial schools and received degrees
from both Springhill College and Loyola

University. He practiced law in Mobile
with Sullivan & Cameron and later as a
partner with the firm of Hamilton, But-
ler, Riddick, Tarlton & Sullivan.

He was elected to the House of Repre-
sentatives, State of Alabama in 1942, re-
elected in 1946 and served in that
capacity until 1950. He also served on
the War Emergency Council created in
1943, He co-authored a poll tax exemp-
tion bill for World War 11 veterans and
introduced the first bill for expansion for
the Alabama State Docks in the 1945 ses-
sion. His civic and professional actvities
and accomplishments included serving
as president of the Mobile Bar Associa-
tion in 1957, and as a member of the
boards of the First National Bank of
Maobile, the Mobile Area Chamber of
Commerce and the United Fund, He also
was co-founder of Citizens Bank in
Mobile in 1957, He practiced law in
Mobile more than 60 years and was rec-
ognized by the state and local bar associ-

ation for his long and meritorious ser-
vice ko our profession.

Mr. Joe tended to specialize in real
property law and was recognized and
admired by his fellow lawyers as being
very skilled and able in this and other
areas of the practice of law. He had that
mischievous twinkle in his eve; he always
had a good word for everyone and was
loved and respected by one and all,

He was a devoted father and family
man, leaving surviving him two daugh-
ters, Ruth Austill and Sallie Connell,
both of Mobile: three sons, Joseph C.
Sullivan-Jr., Richard C. Sullivan and
Patrick M. Sullivan, all of Mobile; one
sister, Isabel Sullivan; and numerous
grandchildren. Joe, Ir. is a partner in the
Hamilton, Butler firm.

Richard Bounds
President
Mobile Bar Association

James G. Gann, Jr.

EREAS, James G, Gann, Jr.
was a member of the Birming-
ham Bar Association until the

time of his death on September 14, 1994;
and,

WHEREAS, James G. Gann, Jr. was a
member of the American Bar Associa-
tion, the Alabama State Bar and numer-
ous other organizations throughout the
city and state; and,

WHEREAS, James G. Gann, Jr. gradu-
ated from the University of Alabama
School of Engineering and School of
Law; and,

WHEREAS; he was in fraternal kinship
with brothers and sisters of the fraterni-
ties and organizations of Alpha Pi Mu, Pi
Tau Chi, and PHILOS while matriculat-
ing; and,

WHEREAS, he honorably served his

country in World War 11 as a member of
the United States Nawy, and faithful to
his comrades helped organize the 50th
Anniversary of the V12 Nawy program of
Samford University held in 1992; and,

WHEREAS, James G. Gann, Ir. was a
dedicated and valued member of the
Highland United Methodist Church,
serving as chairman of the board. He was
a loyal and active’ member of the Down-
town Birmingham YMCA, being in par-
ticular an avid practitioner of the sport
of handball. He proudly promoted the
activities of Vestavia High Schoal hy
membership in the Booster Club and by
providing commentary on the seminal
home football games. He also participat-
ed in civic organizations with distinc-
tion, including the vice-presidency of the
Birmingham Young Republicans Club:
and;

WHEREAS, he is survived by his wife
of over 43 years, Mary 5. Gann; four

sons; James G, Gann, 111, M. Keith Gann,
Timothy C. Gann, and David W. Gann;
and also by beloved grandchildren, Mary
Paige Gann, Michael K. Gann, Stephen
P. Gann, and Walker J. Gann; and

WHEREAS, James G. Gann served
over 30 years with distinction as counsel
for South Central Bell and AT&T before
entering upon 12 years in the private
practice of communications law: and,

WHEREAS, he was distinguished as a
dedicated, vigorous and tenacious advo-
cate on behalf of all citizens enlisting his
representation; and,

WHEREAS, we desire to express our
deep regret and sense of loss at the pass-
ing of our colleague from our henorable
profession, from the world of business,
and from the congress of society.

William N. Clark
President
Birmingham Bar Association

The Alabama Lawyer “Memorials” section is designed to provide members of the bar with information about the death of their colleagues. The
Alabama State Bar and the Editorial Board have no way of knowing when one of our members is deceased unless we are notified. Please take the
time to provide us with that information. If vou wish to write something about the individual's life and professional accomplishments for publi-
cation in the magazine, please limit your comments to 250 words and send us a picture if possible. We reserve the right to edit all information
submitted for the “Memorials” section. Please send nofification information to the following address: Margaret L. Murphy, The Alebama

Please Help Us

Lawyer, P.O. Box 4156, Montgomery, AL 36101.
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CLASSIFIED NOTICES

RATES: Members: 2 free listings of 50 words or less per bar member per calendar year EXCEPT for "posilion want-

ed” or "position offered” listings — $35 per insertion of 50 words or less, $.50 per additional word; Nonmembers: 535
per insertion of 50 words or less, $.50 per additional word, Classified copy and payment must be received according t
o the following publishing schedule: January '95 issue - deadiine November 30, 1994; no deadline extensions will
be made

Send classified copy and payment, payable to The Alabama Lawyer, lo; Alabama Lawyer Classilieds, c/o Margaret

Murphy, P.O. Box 4158, Montgomary, Alabama 36101

« PAINTING: Original Max Heiman paint- Laboratories. Diplomate (certified)—

FOR SALE

+ LAWBOOKS: William S. Hein & Co.

Inc., serving the legal community lor
over 60 years. We buy, sell, appraise
all lawbooks. Send want lists to: Fax
(716) BB3-5595 or phone 1-B00-828-
7871,

« LAWBOOKS: Save 50 percent on your
lawbooks. Call National Law Resource,
America’s larges! lawbooks dealer.
Huge inventories. Lowas! prices, Excel-
lent quality. Satisfaction guaranteed.
Call us to sell your unneeded books.
Need shelving? We sell new, brand
name, steel and wood shelving al dis-
count prices. Free quotes. 1-800-279-
7799, National Law Resource.

ing of the Jeflerson County Courthouse
from 1874-1887. The courthouse build-
ing, with its clock tower dominating the
city, was the pride of Birmingham in
1874. Framed measures 34 x 27 1/2°.
£650. Will send photograph, if interest-
ed. Phone (904) 737-6270.

« LAWBOOKS: Complele sals ol Alaba-

ma Reports Annotated (reprints) (books
1-49) and Southermn Feporter, volumes
1-200; Southern Reporter 2nd, volumes
1-344; Alabama Reportar, volumes 342
S0.2d-631 So.2d (current to dale). Con-
tact Ralph Loveless, 28 N. Florida
Street, Mobile, Alabama. Phone (334)
476-7T857. )

British FSS. Diplomate (certitied)—
ABFDE. Membar: ASQDE; |Al; SAFDE;
MACDL. Resume and fee schedule
upon request. Hans Mayer Gidion, 218
Merrymont Drive, Augusta, Georgia
30907. Phone (706) B60-4267.

» LEGAL RESEARCH: Legal research

help. Experienced attorney, member of
Alabama State Bar since 1977. Access
to state law library. WESTLAW avalil-
able. Prompt deadline searches. Sarah
Kathryn Farnell, 112 Moore Building,
Montgomery, Alabama 36104. Phone
(334) 277-7937. No representalion is
made that the quality of the legal ser-
vices to be performed is greater than
the quality of legal services performed
by other lawyers,

SERVICES

. PROFESSIONAL LEGAL INVESTIGA- DOCUMENT EXAMINER: Certified

Foransic Document Examiner. Chial

« LAWBOOKS: Complete updated and

supplemented sets of the following:
United States Code Service; Amearican
Jurisprudence 2d; Federal Procedural
Forms; Federal Procadure; Am Jur Tax;
Shepard's bound and Advance Service;
Alabama Law of Evidence (Colgquitt);
Tort Law Handbook; Blashfield's Auto-
mobile Practice; Drunk Driving Litiga-
tion; Search and Seizure. Phone David
Cauthen, Decatur, (205) 353-1691.

LAWBOOKS: Complete set Alabama
Reports (1 Stewart through 617 So. 2d)
and Alabama Appeliate Reports (vols
1-57). Contact lan F. Gaston, P.O. Box
1253, Mobile, Alabama 36633. Phona
{334) 433-5585.

THE ALABAMA LAWYER

TOR: Licensed and bonded. Specializ-
ing in financial and securities related
cases. Exlensive experience in while
collar investigations and case prepara-
tion for trial. For confidential consulta-
tions or copy of C.V. and references,
contact Wyman Q. Higgins at (334)
260-8892 or P.O. Box 211071, Mont-
gomery, Alabama 36121.

« DOCUMENT EXAMINER: Examination

of Questioned Documents. Certified
Forensic Handwriting and Document
Examiner. Twenty-gight years experi-
ence in all lorensic document problems.
Formerly, Chief Questioned Document
Analyst, USA Criminal Investigation

document examiner, Alabama Depari-
ment of Forensic Sciences, retired.
B.S., M.5. Graduate, university-based
resident school In document examina-
tion. Published nationally and internally,
Eighteen years irial experience,
stale/federal courts of Alabama.
Forgery, alterations and documen
authenticity examinations. Criminal and
non-criminal matters. American Acade-
my of Forensic Sciences. American
Board of Forensic Document Examin-
ers, American Society of Questioned
Document Examinars. Lamar Miller,
3325 Lorna Road, #2-316, P.O. Box
360999, Birmingham, Alabama 35236-
0999, Phone (205) 088-4158.

JANUARY 1995/ 63



» DEPOSITION SUMMARIES: Parale-
gals trained in all areas of law work on
computerized program in our office
saving you valuable review time and
paperwork, cost effective, strict confi-
dentiality. Guaranieed case conflict
check wilh each summary, meets your
schedule, even overnight. Customized
to your needs, finished product is user-
friendly, converts 1o your computer sys-
tem. One hundred pages summarized
free with first order. Phone 1-800-
DEFO-786 (1-800-337-6786).

- PROPERTY SETTLEMENTS: Dissolu-
fion of marriage. Retired pay analysis.
Member in service or retired. Military,
civil service, stale and municipal. All
other types of retirements, 5240,
Retired Pay Analysis. Phone 1-800-
704-7529 or (719) 475-7529.

« FORENSIC DOCUMENT EXAMINA-
TION: Handwriting, typewriting, altered
documents, medical records, wills, con-
tracts, deeds, checks, ancnymous |et-
ters. Court qualified. Sevenleen years
experience. Certified: American Board
of Forensic Document Examiners,
Member: American Society of Ques-
tioned Document Examiners, American
Academy of Forensic Sciences, South-
eastern Association of Forensic Docu-
ment Examiners. Criminal and civil
matters. Carney & Hammond Forensic
Document Laboratory, 5855 Jimmy
Carter Boulevard, Morcross (Atlanta),
Georgia 30071, Phone (404) 416-7690.
Fax (404) 416-7689,

« INSURANCE EXPERT WITNESS: Bad
faith/insurance coverage/claims mat-
ters/marketing issues. Former claims
attorney with prior insurance sales
experience available to consult and tas-
tify in cases with insurance disputes.
Excellent credentials. A.C. Jones, Jr.,
2148 Bailey Brook Drive, Birmingham,
Alabama 35244. Phone (205) 988-
3210. No representation /s made that
the quality of the legal services lo be
performed is greater than the quality of
legal services performed by other
lawyers.
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« ARBITRATION AND MEDIATION:
Assistance In case preparation. Mem-
ber of the New Mexico and Washing-
ton, DC bar associations with extensive
personal injuryfinsurance experience
and limited criminal/Medicaid fraud
experience. For consultations or copy
of resume and references, contact
Lynda M, Paul at 11015 Louis Drive,
Huntsville, Alabama 35803, Phone
(205) 881-2947. No representation is
made that the quality of legal services
fo be performed is greater than the
quality of legal services performed by
other lawyers.

« EXPERT CONSULTANT: Traffic acci-
dent reconstructionist. Legal testimony,
including deposition and trial. Accident
analysis, scene scale drawing, evi-
dence evaluation—scene, roadway,
physical and vehicles. Reasonable
rates. Initial consultation is tree. Con-
lact John E. Reinhardi, P.O. Box 6343,
Huntsville, Alabama 35824, Phone
(205) 837-6341.

POSITIONS OFFERED

= ATTORNEY JOBS: Indispensable
menthly job-hunting bulletin listing 500-
G600 current jobs (government, private
sector, public interest), RFPs,
and legal search opportunities for attor-
neys at all levels of experience in
Washington, DC, nationwide and
abroad. Order the Mational and Federal
Legal Employment Report from: Feder-
al Reporis, 1010 Vermont Avenue, NW,
Suite 408-AB, Washington, DC 20005.
$39—3 months; $68—6 months. Phona
(800) 296-9611. Visa/MC.

» LITIGATION ATTORNEY: City of
Huntsville seeking atiorney for position
of senior litigation attornay. Require-
ments include strong civil litigation
experience (minimum five years),
supervisory skills, and membership in
Alabama State Bar. Salary commansu-
rate with education and background.
Send resume 1o Peter 5. Joffrion, City
Attarney, P.O. Box 308, Huntsville,
Alabama 35804,
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| DA NV UA9.4 POLL

FACTS/FAX POLL: Talk About Good News!

That's just what we want to do—but we need a little help from you. The Alabama State Bar's Committee on Lawver Public Rela-
tions, Information and Media Relations wants to let the public know all the good things that lawyers are doing in their communi-
ties. And we want to make it easy for vou to tell us what projects you are working on—just fill out this brief fax memo and we'll do
the rest! Help us let the public know just who vou are—their neighbor...their friend...their lawyver!

TO: Susan H. Andres or Margaret L. Murphy
AT: (205) 261-6310
FROM:

(Your Name)

of the County Bar Association

DATE:

RE:

(Public Service Activity/Event)

Brief description of event:

Were there any newspaper articles or photographs publicizing the events?

Who should we contact for more information?

Phone #




Only West CO-ROM Libraries offer you a
complete Alabama low library—and a premier
Federald library—on versatile CD-ROM!

Ababarme Reparter™ anal West5* Alabama
ode” on CO-ROM includes reporter decisions
from 1945 to date; Mabama Altorney General
opinions from 1977 o dati te complese ext ol
the Alabama code and state constitution; coun
rules; and session lims 5 approprate.

For complete federal coverage, choose
federnl case Taw, [3CA" and Wright and Miller's
Feederal Practice and Procediere® on Wist
C1-ROM Libraries

EXCLUSIVE WEST EDITORIAL

ENHANCEMENTS GIVE YOU
BETTER RESULTS!

Omly West CO-ROM Libraries give you West's
exclusive editorial enhancements for focused
resuilts and faster resenrch, With West's bead-
notes st ey Numibers vou i search by legal
eoicept and potnt of liw—nol just fact situg-
ton. Synonymous kgl lerms i the headnotes
andd case symopses give you more terms 1o
metch—dor mone hits and hetter seanch resulis

WEST

BUILDING THE
ALABAMA CD

1905 W

st Pl islsimg

OUR BEST
SOURCE FOR CD-ROM
IN ALABAMA IS WEST
CD-ROM LIBRARIES

'l'ﬂr m
Acorss WESTLAW a5 part of vour West
CI-ROM subscription to upsdate your research,

atithority-check citations and retrieve secondary

materials to round oul your resesrch. Pay only
for what you use”

SEE WHY
PRAISE “JUMPABILITY™.

Jurmp westantly from a crse citation in an
opinion to the full text of that case and back

suatin with @ singhe keystroke. You'll get the on-

podnt [nformation you reed and eomplete your
teseurch faster!

66 Wit 5 CO-ROM prveliicts mow

cover all date and federal neporder
nadems._..  Hering e them for a fen
ks, e g that e queality of legal

vesearch substanitally fmpmoved ’,

|, Kashi and T Boodeker
LAW OFFICE COMPLUTING
P Tuly 1994

50452

CALL TODAY FOR
MORE INFORMATION:

1-800-255-2549
ext. 201
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