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Waterfall at Chewacla State Park, near Auburn, Alabama. Chewacla State Park
is comprised of 696 acres lving on the geographical fault line separating the
Piedmont Plateau from the Lower Coastal Plain. Unique rock formations and a
variety of trees, flowers and wildlife can be found throughout the park.
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“l always have been impressed

with the tremendous quality of
the bar in our State. The
quality of our lawyers is
evident in their commitment to
continuing legal education. As
technology brings about greater
changes in our profession, 1 am
confident that our continued
commitment in that regard will
keep us at the forefront of our
profession and enable us to
maintain our high standards of
quality.”

David G. Hymer
Bradley, Arant, Rose
& White

Birmingham, Alabama

ABICLE celebrating 35 years of excellence in CLE

Call ABICLE at 1-800-627-6514 or
205-348-6230 for program information.



PRESIDENT’S PAGE

By Warren B. Lightfoot

To Whom
Much Is
Given. ..

i/ JANUARY 1807

his is my third President’s Page mes-

sage and my second one on selection
of judges, I write this in the aftermath of
the most bitterly contested judicial race
any of us can remember. And [ write this
to implore all of us, plaintiff and defense,
business and consumer, to join together to
mstitute a new system to prevent cam-
paigns like that one. All of us have much
more in commeon than we do that sepa-
rates us, and all of us want a better
Alabama for our children and our grand-
children. Together, we can work to make a
difference for this beleaguered state of
ours. We owe it to ourselves, to the public
and to our profession to try,

The method of selecting judges [ oul-
lined in my last message may not be per-
fect, but we should adopt it and try it, if
for no other reason, than simply because
under this method, extraordinarily
expensive, low-level campaigns like we
have just suffered through will not
occur, Qur judiciary must be above
reproach and above the kind of cam-
paigns that have become all too common
in other political contests. Simply put,
for those of you who did not read my last
message, a statewide judicial commis-
sion (comprising persons designated by
established entities, assuring a politically
acceptable and diverse group) would
nominate three persons to fill any appel-
late vacancy. The governor would
appoint from those three nominees and
the new judge would serve a short term,
{say, two years) at the conclusion of
which he or she would stand for a reten-
tion election: “should Judge Jane Doe be
retained?” The public would thus retain
its right to vote and if elected, Judgde Doe
would serve a full six-yvear term. If
defeated, the process would begin anew,
with Judge Doe eligible for renomination
by the commission.

The timetable we are hoping to

implement is as follows, The board of
har commissioners would vote on the
concepl on December 6, 1996, and if it
is approved, authorize the appointment
of a committee of plaintiffs’ and defense
lawyers to work oul the details of the
concept. That committee would make
its recommendations to the board of bar
commissioners sometime during 1997
and if the board approves the proposal,
it would be submitted to the general
session of the legislature in January
1998, Some public relations work would
be conducted with respect to informing
the public, and the constitutional
amendment would be on the ballot in
November 19958,

| exhort all of you to keep an open
mind as we move along this road to a
different method. 1 ask, really, for more
than that; 1 ask for your support. We
have a wonderful state, richly blessed in
terms of natural resources, natural beau-
ty, a combination of seacoast and the
foothills of the Appalachian Mountains.
We have good people, who look to us for
leadership in the area of the judiciary,
and who expect the lawvers to find a
solution to problems like this. There is a
passage in the “Book of Luke” that cuts
across all creeds; it says that to whom
much is given, much is required. We, the
members of this bar, have been given
much in terms of ability and opportuni-
ty, and | believe that we owe a corre-
sponding obligation o serve the public
in working our way out of the present
system. By the time you read this, | hope
that the board of bar commissioners will
have approved a resolution saving that
the concept is worthy of further study
and authorizing the appointment of a
drafting committee. | think that we will
find a ground swell of support from the
members of the public. | urge vou to
help us in this important effort. W

The Alabama Larwger



follows:

CODE OF
PROFESSIONAL ETHICS

A Member Shall:

1.

Be fair and impartial toward each participant in all
aspects of reported proceedings.

Be alent o situations that are conflicts of interest or
that may give the appearance of a conflict of interest.
IF a conflict or a potential conflict arises, the Member

shall disclose that conflict or potential conflict.

Guard against not only the fact but the appearance ol
impropricty.

Preserve (he confidentiality and ensure the security of
information, oral or written, entrusted to the Member
by any of the parties in a proceeding,

Be truthful and accurate when making public
stalcmenis or when advertising the Member's
qualifications or the scrvices provided.

Refrin, as an official reporter, from freelance
reporting activities that interfere with official duties
and obligations.

Determine fees independentily, except when
established by statute or court order, entering into
no unlawlul agreements with other reporiers on
the fees 1o any user.

Relrain from giving, directly or indirectly, any

gift, incentive, reward or anything of value, to
attorneys, clients, wilnesses, insurance companics or
any olher persons or entities associated with the
litigation, or lo the representatives or agents of any of
the foregoing, except for items that do not exceed
$100 in the aggregale per recipient each year,

Maintain the integrity of the reporting profession.

DID YOU KNOwW!!!

The Alabama Court Reporters Association has adopted the
Code of Ethics of the National Court Reporters Association as

NCRA CONTRACTING
DISCLOSURE POLICY

A court reporter shall always disclose to all partics
presenl at a deposition the existence of any direct or
indirect contracting relationship with any altorney
or party (o the case, so that the other partics may
exercise their rights under Rules 28(c), 29 and
32(d) (2) of the Federal Rules of Civil Procedure,
and comparable state and local laws, 1o object to the
taking of the deposition because of the possible
disqualification of the court reporter. This
disclosure shall include the identity of all principals
and agents involved in the contracting group as
well as a description of all services being performed
by such court reporter, his or her employer, or any
principal or agent of the contracting group, It is the
court reporier's obligation to make reasonable
inquiries and ascertain this information before
accepling any assignment.

A court reporter shall always offer 1o provide
comparable services 1o all parties in a case.
However, nothing in this policy is intended 1o allow
court reporiers to directly or indirectly exchange
information with competitors about the prices they
charge, or to discourage in any other way
competition in the services offered or prices charged
by court reporters.

A court reporter shall not, in act or appearance,
indicate that the court reporter is participating as
part of an advocacy support team for any one of the
parties,

A court reporter shall always comply with federal,
state and local laws and rules that govern the
conduct of court reporters (such as those that deal
with certification, confidentiality and custody of
transcripts, and contracting).
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MAD:
Mutual
Assured

Destruction

Keith B. Norman

EXECUTIVE DIRECTOR’S REPORT

By Keith B. Norman

am sure you are wondering what

MAD has to do with our profession.
I am writing this only days after sever-
al judicial campaigns reached a new
low in campaign conduct. On an emo-
tional level, I am mad because they
lacked the dignity that judicial cam-
paigns are supposed to possess. On a
professional basis, 1 am concerned
because the campaign tactics that we
have experienced in this vear's elec-
tion and the 1994 election are endan-
dgering the public's respect for the
judiciary. If the type of campaign con-
duct that we have witnessed in the last
two elections continues in future judi-
cial elections, we may experience the
mutual assured destruction of our
judicial branch of government.

For many the acronym MAD is a
hauntingly familiar reminder of the
Cold War era. Coined by defense strate-
dists in the 1960s, mulual assured
destruction refers to the policy of
nuclear deterrence that guided policy-
makers until the adoption of strategdic
arms limitation agreements between
the United States and the USSR and the
subsequent collapse of the USSR.
Simply stated, the doctrine of mutual
assured destruction made the first
launch of nuclear weapons by either the
115, or the USSR a zero sum outcome,

This policy maintained stability
between the two super powers during
the Cold War, but it touched off an arms
race between the U.S. and USSR as a
consequence. In order to maintain the
stability of this nuclear deterrence,
defense planners for both sides contin-
ued to advocate the buildup of each
side’s nuclear arsenal, This expansion of
nuclear arsenals continued out of fear
that the other side might gain a strate-
gic edge, despite the recognition by

both sides that each possessed sufficient
nuclear weapons to destroy the entire
world many times over.

Recent judicial elections and the
MAD doclrine seem to be strikingly
similar. For example, one candidate
starts by slightly crossing the line of
appropriate campaign conduct hoping
to gain a small edge in the race. The
other candidate, fearing that the oppo-
nent might gain the advantage,
responds in kind, but more negatively.
This conduct is repeated with each side
ratcheting up the negative campaign
rhetoric each time until the campaign
becomes embarrassingly undignified.
Essentially, the candidates have
destroved one another—mutual
assured destruction. In the process, the
candidates have lost sight of the harm
that is inflicted on the judicial system
as a whole. Theirs and their campaign
advisers’ primary concern is the strate-
gic outcome—winning at any cost.

An astute and candid assessment of
the situation with which I happen to
agree is by Birmingham Bar Asseciation
President Clay Alspaugh. In his
“Presidents Message” appearing in the
summer 1996 issue of the Birmingham
Bar Association Bulfefin, he writes:

“The sad reality in my mind is that
we as lawyers have let politics eat its
way into our system of justice. While
laws obviously are a divect product of
‘politics’, the administration of same
should not be, We as lawyers should
have the total right of advocacy within
the laws without unjustified criticism of
the result of that advocacy so long as
that advocacy is within the bounds of
the law and our Code of Professional
Conduct,

“Likewise, the judiciary should be

e oo



able to interpret those laws and call
balls and strikes without pressure from
the political right or left and without
regard to a perception by some that,
due to partisan political affiliation, that
particular party gets the calls on the
corners, Please understand that 1 do
not infer, and certainly do not believe
this to be the case in practice. But, that
perception to those outside the system

may exist.” |[Emphasis in the original|
Judicial campaigns should not be run
like ordinary political campaigns.
Canon 7 of the Canons of Judicial
Ethics requires candidates to “maintain
the dignily appropriate to judicial
office.” We should not only expect that
judicial candidates aspire to these high-
er standards, but require that they
actually be followed. Whether this wil

require a change in the method of
electing our judiciary because these
standards are no longer pertinent, is
not the subject of this article, Never-
theless, we must either change the pre-
sent system or demand that the con-
duct of judicial candidates be dignified
and not destructive. If we let the mad-
ness continue, we have no one else to
blame but ourselves. B
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About Members

Robert G. Saunders announces the
relocation of his office to 1700 16
Avenue, South, Irondale, 35210, Phone
(205) 592-0505,

Julie A, Palmer announces a change of
address to 2068 Valleydale Road, Suite C,
Hoover, 35244,

James E. Loris, Jr. announces the relo-
cation of his office to 209 N. Joachim
Street, Mobile, 36603-6402, Phone (334)
432-3104),

Joan-Marie Kettell announces the
apening of her office at 108 South Side
Square, Huntsville, 35801. Phone (205)
534-4557.

Jonathan 5. Wesson announces the
apening of his office at the Frank Nelson
Building, 205 20" Street, North, Suite

310, Birmingham, 35203. Phone (205)
322-3444.

J. Timothy Smith announces the relo-
cation of his office to 1678 Highway 31,
South, Suite AA, Hoover, 35216. Phone
(205) 823-1650.

Ann M. Koszuth announces her reloca-

tion to the Federal Public Defender’s
Office, Western District of Missouri, Suite
3-104, Corporate Centre, 1949 East
Sunshine, Springfield, Missouri G3804.
Phone (417) 881-4090,

C. Michele Anders announces a change
of address to 4284 Barkley Bridge Road,
Hartselle, 35640,

James E. Bridges, ITl announces the
opening of his offices i Auburm and
Tuskegee. Phone (334) 887-3434 and
(334) T27-3430.

Includes:
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ABOUT MEMBERS, AMONG FIRMS

Richard G. Poff, Jr. announces the
opening of his office at 205 N. 20" Street,
Suite 310, Birmingham, 35203. Phone
(205) 322-7050,

Cynthia Cargile McMeans announces
the relocation of her office to 132 Cove
Avenue, Gulf Shores, 36542, Phone (334)
968-5816, The mailing address is PO, Box
1322, Gulf Shores, 36547,

L. J. Stein, Il announces the opening
of his office at the Dauphin Law Center,
150 Government Street, Suite 1004,
Mobile, 36602, The mailing address is PO.
Box 1281, 36633, Phone (334) 432-2629,

Kevin K. Hays announces the opening
of his office at 200 Canyon Park Drive,
Suite 105, Pelham, 35124, Phone (205)
620-56710.

Ben C. Hand announces the relocation
of his office to 2006 Executive Park Drive,
Opelika, 36801. Phone (334) 741-4077.

Among Firms

Joseph T. Carpenter announces that
Nathan C. Prater has become an asso-
ciate. Offices are located at 303
Sterling Centre, 4121 Carmichael
Road, Montgomery, 36106. Phone
(334) 213-5600,

Douglas J. Fees announces that Stacey
L. Lemley and Richard L. Collins have
become associates. Offices are located at
401-403 Madison Street, Huntsville,
35801, Phone (205) 536-1199,

Corley, Moncus & Ward announces
that J. Thomas King, Jr., former cor-
porate counsel for Collateral Mortgage
and New South Federal Savings Bank,
has joined the firm as a partner and
that Annette Talley Phebus has
become an associate. Offices are
located at 400 Shades Creek Parkway,
Suite 100, Birmingham, 35208,

Phone (205) 879-5959,

Richard F. Pate & Associates announce
that Amanda S. Hunter, former staff
attorney to Judge Roger M. Monroe,
Alabama Court of Civil Appeals, has
become an associate, Offices are located at
56-58 8. Conception Street, Mobile,

10/ JANUARY 1807 The Aabenma Luneger



36633. Phone (334) 433-0300,

Rives & Pelerson announces that
Michael E. Hollingsworth I1, C. Andrew
Wattleworth and Julie M. Collier have
become associates. Offices are located at
1700 Financial Center, 505 N. 20* Street,
Birmingham, 35203, Phone
(205) 328-8141.

Emond & Vines announces that Rex
Warren Slate and David Edwin Rains
have jomned the firm as associates, Offices
are located at 420 N, 20" Street, 2200
SouthTrust Towers, Birmingham, 35203.
Phone (205) 324-4000,

Gillion, Brooks & Hamby announces a
change in the firm name to Brooks &
Hamby. Offices are located at 618 Azalea
Road, Mobile, 36609, The mailing address
is PO. Box 161629, 36616-2629. Phone
{334) 6614118,

Sigler, Moore, Clements & Wolfe
announces thal Alex W, Zoghby has
joined the firm. The new firm name is
Sigler, Moore, Clements, Wolfe &
Zoghby. Offices are located at 2525 First
National Bank Building, 107 Saint
Francis Street, Mobile, 36602,

Phone (334) 433-7766.

Cherry, Givens, Peters & Lockett
announces that A. Gary Jones has joined
the firm. Offices are located at 163 W,
Main Street, Dothan, 36301. Phone (334)
793-1555.

Tom Radney & Associates announce
that Thomas A. Radney has become a
partner. The new firm name is Radney,
Radney & Brown. Offices are located at
56 Court Square, Alex City, 35010. Phone
(205) 234-2547,

Spain & Gillon announces that Gary
Parker has become a partner, and that
Karen Johns, Peter Wright, Stacey L.
McDuffa, Frederic L. Smith, Jr., and
Kerry Lahey have become associates,
Offices are located in The Zinszer
Building, 2117 Second Avenue, North,
Birmingham, 35208, Phone
(205) 328-4100.

King, Ivey & Junkin announces that
Windy Hillman, Kathy Lepper and Allison
Shelley have become associates. Offices
are located al 315 W, 19* Street, Jasper,
35501, Phone (205) 221-4640, Ken
Hairston has become an associate in the
Birmingham office, Phone
(205) 327-5223.

Durward & Cromer announces the
relocation of its offices to 2015 Second
Avenue, North, Suite 100, Birmingham,

35203, Phone (205) 324-6654.

Ball, Ball, Matthews & Novak
announces that Michael L. White has
become an associate, Offices are located at
60 Commerce Street, Suite 1100,
Montgomery, 36102-2148. The mailing
address is PO, Drawer 2148. Phone
(334) 834-7680,

Cabaniss, Johnston, Gardner, Dumas
& O'Neal announces that Joseph V.
Musso, Rebecca D. Parks, lan D.
Rosenthal, and Lisa M. Shannon have
hecome associates. Offices are located at
Park Place Tower, 2001 Park Place,
North, Suite 700, Birmingham, 35203,
Phone (205) 252-8800.

Najjar Denaburg announces that
Joseph L. Cowan, 11 and Jeffrey D.
Divess, former clerk to the honorable
William M. Acker, Jr., United States
District Judge for the Northern District
of Alabama, have become associates.
Offices are located at 2125 Morris
Avenue, Birmingham, 35203, Phone
(205) 250-8400,

Harris, Cleckler, Berg & Rogers
announces that Jeffrey K. Hollis has

become a member, Stephen J.
Bumgarner and Blake D. Andrews have
become associates and that the new
firm name is Harris, Cleckler, Berg,
Rogers & Hollis. Offices are located at
Historic 2007 Building, 2007 Third
Avenue, North, Birmingham, 35203,
Phone (205) 328-2366,

Robert P. Reynolds announces that
Jackson E. Duncan, III has become an
associate, Offices are located at 1308
Greenshoro Avenue, Tuscaloosa, 35403,
Phone (205) 391-0073,

Murchison & Sutley announces that
Lisa G. Gunter has become an associ-
ate. Offices are located at 1600 N,
McKenzie Street, Foley, 36535. Phone
(334) 943-1579.

Robison & Belser announces that
Martha Ann Miller has become a part-
ner, and Charles B. Haigler, 111 has
become an associate and Julia J. Weller
has joined the firm as a shareholder.
Offices are located at 210 Commerce
Street, Second Floor, Montgomery,
36104, Phone (334) 834-7000.

Wallace, Jordan, Ratlifl & Brandt

Age 30 35 40

ARE YOU PAYING TOO MUCH FOR
LIFE INSURANCE?

Through Drane & Associates, you can purchase affordable term life
insurance from highly rated insurance companies. To avoid overpaving,
call for a free quote on policies ranging from $100,000 up to $25,000,000
to compare with your current life insurance.

$250,000 Level Term Coverage
Male Preferred NonSmoker

45 50 55 60

10 Year $165

Age 30 35 40

$167.50 $247.50 $35750 55750 $H55.00 $1,39750

15 Year $195 $202.50 $29750 $43250 S690.00 $1,07000 $1,82250
20 Year 5255 827500 540500 860000 S91550 §£1.395.00 $2,93250
$100,000 Level Term Coverage
Male Preferred NonSmoker

45 50 55 60

10 Year $6600 $67.00  $99.00
15 Year S$785.00  $81.00

S143.00 522300 S3M2.00 3559.00
S119.00 S$I173.00 $276.00 $428.00

20 Year S102.00 S11000 S162.00 $24000 S36600 S558.00 $1.173.00
* A+ Rating by AM. Best "*F emale rates will be slightly lower.
Drane & Associates
Carter H. Drane

1-800-554-4599

Life Insurance * Group Benefits = Estate Planning ® Executive Benefits

§729.00
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About Members, Among Firms

(Continued from page 330)

announces that Thomas M. Eden, I11
has joined the firm. Offices are located
at 2000A SouthBridge Parkway, Suite
525, Birmingham, 35209, Phone
(205) 870-0555.

Boardman & Tyra announces that
Jason P. Tortorici has become an asso-
ciate, Offices are located at 104
Inverness Center Place,; Suite 325,
Birmingham, 35242-4870. Phone (205)
Sa0-6000,

Pittman, Pittman & Carwie
announces that Kathy Parden Sherman
has become an associate and T.A.
Harding Fendley has joined of counsel.
Offices are located at 1111 Dauphin
Street, Mobile, 36640-0278, Phone
(334) 433-8383.

Hartman, Springfield & Beckham
announces that Charlie M. Shah has
joined the firm as an associate, Offices
are located at 2700 Highway 280 South,
Suite 360 East, Mountain Brook Center,
Birmingham, 35223, Phone
(205) 879-0500,

Michael P. Windom and Desmond V.
Tobias announces the formation of
Windom & Tobias. Offices are located at
12003 Dauphin Street, Mobile, 36604,

Phone (334) 432-5001.

Richard W. Pectol & Associates
announces that Clinton C. Carter has
joined the firm. Offices are located at
202 E. Unaka Avenue, Johnson City,
Tennessee 37601, Phone (423)
928-6106,

Ronald W. Wise and William M.
Bowen, Jr., former presiding judge of
the Alabama Court of Criminal Appeals,
announce the formation of Wise &
Bowen. Offices are located at 2000
Interstate Park Drive, Suite 105,
Maontgomery, 36109, Phone
(334) 260-0003.

Dillard, Goozee & King announces
that Richard F. Horsley has become a
partner and that Todd A. Delcambre
has joined the firm as an associate,
Offices are located at the Massey
Building, Suite 600, 290 21 Street,
North, Birmingham, 35203. Phone
(205) 251-2823.

Ralph D. Gaines, 111, Daniel S.
Wolter and Kyle L. Kinney announce
the formation of Gaines, Wolter &
Kinney. Offices are located at 22
Inverness Center Parkway, Suite 300,
Birmingham, 35242. Phone (205)
OR0-5888,

Pitts, Pitts & Thompson announces
that Rickman Edgar Williams, 111 has

“Court surety service no ordinary
agent can match”

CIVIL COURT BONDS BY PHONE...
BY TOMORROW

CURATORS ¢ INJUNCTION ¢ APPEAL ¢ ATTACHMENT ¢ DETINUE
ADMINISTRATORS ¢ GARNISHMENT ¢ LANDLORD-TEMNANT
CONSERVATORS ¢ ALL OTHER FEDERAL & STATE COURT BONDS

1-800-274-2663

become an associate. Offices are located
at AmSouth Bank Building, 9 Broad
Street, Suite 201, Selma. The mailing
address is P. 0. Drawer 537,
I6T02-0537.

Carr, Alford, Clausen & McDonald
announces that Pamela A. Moore, A.
Edwin Stuardi, 11l and W. Benjamin
Broadwater have become associates.
Offices are located at Suite 5000, One
St Louis Centre, Mobile, 36602, The
mailing address is P.O. Drawer C,
36601, Phone (334) 432-1600.

Pruett, Brown, Turner & Horsley
announces that Dianna Smith, formerly
of Coopers & Lybrand, has become an
associate. Offices are located in
Birmingham and Gadsden Alabama,
Phone (205) 871-1714 and
(205) 546-9666.

Walston, Stabler, Wells, Anderson &
Bains announces that Elizabeth
Holland Hutchins has joined the firm,
and that Barry A. Brock, Elizabeth
Mehaffey Davis and Leland L. Price
have become associates. Offices are
located at 500 Financial Center, 505 20"
Street, North, Birmingham, 35203.
Phone (205) 251-9600,

Bradley P. Ryder and Teresa N. Ryder
announce the formation of Ryder &
Ryder. Offices are located at 100
Jefferson Street, Suite 300, Huntsville,
35801. Phone (205) 534-3288. The
mailing address is PO, Box 18095,
35804,

Hand Arendall announces that
Gregory R. Jones has joined the firm.
Frederick G. Helmsing, Jr. has joined
the firm as an associate in the Mohile
office and Jerry J. Crook, II is an asso-
ciate in Birmingham. Phone (205)
324-4400 and (334) 432-5511.

Adams & Reese announces that W,
David Watkins has joined as a partner
with the firm. Oifices are located at the
Motel Centre, Suite 900, 200 5, Lamar
Street, PO, Box 24297, Jackson,
Mississippi 39225-4297. Phone (G01)
353-3234,

William M. Hammond, Daniel B.
Feldman and Daniel P. LeHane
announce the formation of Hammond,
Feldman & LeHane. Offices are located
at 205 20™ Street, North, Suite 615,
Birmingham, 35203. Phone (205)
322-2260, B
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= In August, Kendall W, Maddox of
Birmingham was awarded the LL.M. in
Taxation by the University of Alabama
School of Law, He is a 1988 admittee to the
Alabama State Bar.

» Bibb Allen, a senior partner in the
Birmingham firm of Rives & Peterson,
recently had published his comprehensive
source on liahility insurance law, Alabama
Liability Insurance Handbook,

Allen is a graduate of the University of
Alabama School of Law and is a professor at
the Birmingham School of Law, He is a
mermnber of the Federation of Insurance
Counsel, the International Association of
Defense Counsel, the International Academy
of Trial Lawyers, the Alabama Defense
Lawyers Association, and the American
Board of Trial Advocates. He is also a Fellow
of the American Bar Foundation and the
American College of Trial Lawyers.

* Eleanor L
Brooks, district
attorney for

N Montgomery

b County, was
recently elected
third vice-presi-
dent of the
Mational Board
of Directors of
Girl Scouts of
the USA during
the Girl Scouts’ National Council Session,
October 11-14.

Brooks is the first woman elected as
district attorney and recently became a
Fellow of the American College of
Prosecuting Altorneys.

She has served the national Girl Scout
organization as a member of its board of
directors since 1990, She also is a recipient
of the Thanks Badge, Girl Scouting's highest
adult recognition.

BAR BRIEFS

» Alison Alford,
an associate with
Ball, Ball,
Matthews &
Novak of
Montgomery, has
been selected as
one of two 1997
recipients of the
Pegasus
Scholarship Trust for Young Lawvers,

This trust, whose patron is HRH The
Prince Philip, Duke of Edinburgh of Great
Britain, selects the recipients of this scholar-
ship. Awarded annually, the Pegasus enables
Americans to study with English barristers
in the Courts of London for the months of
February, March and April. Based on her
application through the Montgomery Inn of
Court and her strong letters of recommen-
dation, Alford was chosen along with Jan
Michelsen of Indiznapolis,

Alford will be an observer in various
courts, including the House of Lords, Privy
Council and the Lord Chancellor; the
Commercial Judges and Queens Bench
Masters at the Royal Courts of Justice; the
0Old Bailey; Marylebon Magistrates Court; the
Inns of Court School of Law; the Faculty of
Advocates in Edinburgh, Scotland; and the
Lord Chief Justice, High Court and Crown
Court in Belfast, Ireland. She may also take
part in a residential weekend at Windsor
Great Fark and a week's marshalling on cir-
cuit with a high court judge.

» Michael Chambers, a pariner in the
Muobile firm of McRight, Jackson, Dorman,
Myrick & Moore, L.L.C., was recently award-
ed a doctorate from the international law
section of the Graduate Institute of
International Studies at the University of
Geneva in Geneva, Switzerland. The doctor-
ate was awarded by Professors Lucius
Caflisch and Philippe Cahier of the University
of Geneva, and Professor Michael Reisman of
the Yale University School of Law.

s Bruce P. Ely,
a member of the
firm of Tanner &
Guin, has been
elected a Fellow of
the American
College of Tax
Counsel, Criteria
for membership
include at least 15
years in the practice of law with the principal
part of the time devoted to tax and tax-relat-
ed matters, commitment to the practice of
law through active involvement in the work
of the Tax Section of the American Bar
Association, by planning and speaking in tax
seminars and programs across the country,
by holding office in tax committees or sec-
tions of regional, state or local bar associa-
tions, through significant legal writing or
teaching in the field of taxation, or by hold-
ing a high level tax administration position
with the federal government,

He is past chair of the Tax Section and
Communications Law Section of the
Alabama State Bar and presently serves as
vice-chair of the Tax & Fiscal Policy
Committee of the Business Council of
Alabama and as Alabama editor of State Tax
Notes and Southeastern Tax Alert. He is also
a member of the advisory board of Vanderbilt
University's Paul J, Hartman State & Local
Tax Forum and the Board of Directors of the
Public Affairs Research Council of Alabama,

Ely is one of the principal authors of the
recently-enacted Alabama Limited Liability
Partnership Act of 1996 and co-authored the
ABA's Model 5 Corporation Income Tax Act
(1988), the 1992 Taxpayers' Bill of Rights,
and the Alabama Limited Liability Company
Act of 1993,

He received his undergraduate and law
degrees from the University of Alabama and
his LL.M. in Taxation from New York
University School of Law. @&
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BUILDING ALABAMA'S COURTHOUSES

Lowndes County

Established: 1830

The following continues a history
of Alabama’s county courthouses—
their origins and some of the people
who contributed to their growth. If
you have any photographs of early
or present courthouses, please for-
ward them to: Samuel A. Rumore,
Jr., Miglionico & Rumore, 1230
Brown Marx Tower, Birmingham,
Alabama 35203.

By Samuel A. Rumore, Jr,

( Lowndes County )

wndes County, in south central
ahama, is the site of a well-known
story involving one of Alabama’s most
famous and colorful Indian chiefs, Red
Eagle. Red Eagle was a half-breed, having
a Scottish father and a Creek Indian
mother. He was known as William
Weatherford to the white settlers who
knew his father. His leadership role in
the massacre of white settlers at Fort
Mims in Baldwin County on August 30,
1813 was the precursor of the military
encounter in Lowndes County from
which the story arose. The encounter
took place at a site called the Holy
Ground, or Ikanatchaka in the Creek
Indian language.

After Fort Mims, Red Eagle's warriors
gathered at the Holv Ground, a high bluff

on the Alabama River which the Indians
believed was impregnable because it was
surrounded by creeks, swamps, thickets
and the river. They were followed there by
troops sent from St. Stephens under the
leadership of Brigadier General Ferdinand
L. Claibome, the brother of Louisiana
Governor William Claiborne. One of the
supply points General Claiborme estab-
lished during this campaign was Fort
Deposit, the name of a thriving Lowndes
County town to this day, On December 23,
1813, Claiborne’s troops and Indian allies
attacked the Holy Ground. They complete-
ly routed the Creeks and burned the vil-
lage the Creeks had established there,
Claiborne’s men drove the Creeks out of
central Alabama.

Red Eagle's escape from the Holy
Ground is the basis of the story, part leg-
end and part fact, which is still told about
him. When the battle was lost and the
Indians began escaping across the river in

Origimudl Lowwdes County Courthouse
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boats or by swimming, Red
Eagle on his horse, Arrow,
defiantly opposed Claiborne's
forces. Seeing that his only
escape from capture and death
was & leap into the river, the
story goes that he raced his
horse to the edge of the bluff
and dove on horseback into
the Alabama River, Some
accounts say the bluff was 20
feet high, others 50, and oth-
ers higher still. Surviving the
dive, Red Eagle escaped in a
hail of bullets to fight again at
Horseshoe Bend.

Following the ultimate
defeat of the Creeks in 1814,
many settlers from South
Carolina moved into the terri-
tory that would become Lowndes
County, McGill's Hill, a village named for
early residents and later called
Lowndesboro, was settled around 1815,
In 1818, the Alabama Company of South
Carolina acguired between 60,000 and
70,000 acres of land in Alabama at the
Cahawba Land Office, The territory pur-
chased was then in Montgomery County,
Most of the land was soulh and west of a
place called Big Swamp, aptly named
because of the swampy, damp nature of
the surroundings through which Big
Swamp Creek meandered.

In 1820 a wagon Lrain of settlers from
South Carolina arrived at Big Swamp.
They camped near a grove of hickory, oak
and walnut trees. Until they built homes,
these early settlers lived in tents, They
kept the name Big Swamp for their settle-
menl. Years later this descriptive name
would take on significance when archi-
tects working on a courthouse renovation
there learned about the structure’s mois-
ture problem called “rising damp.”

Lowndes County was the only new
county created in Alabama in 1830, The
legislature took land from Butler, Dallas,
Montgomery, Pike, and Wilcox counties to
form this new governmental unit in the
south central portion of the state. Since
most of the early residents came from
South Carolina, the legislature chose a
name to honor a popular South Carolinian
of the day, William Jones Lowndes.

Lowndes was bom in Colleton County,
South Carolina, on February 11, 1782, He
was educated in England and in private

Lovemckss Cowrly Courthouse before 19805 ronosaition)

schools in South Carolina. In 1802 he
married Elizabeth Pinckney, a daughter of
Thomas Pinckney, the former governor of
South Carolina. Lowndes practiced law for
a few years and then devoted his energy to
his plantation.

In 1806, Lowndes began his public life.
He served in the state assembly from 1806
to 1810, He served 12 vears in Congress,
from 1810 to 1822, The key issues that
interested him durimg his terms in
Congress were the Missouri Compromise
and the Second Bank of the United States.

Lowndes, even though he was over six
feet six inches tall, had been in poor
health since he was a child, He resigned
from Congress on May 8, 1822, Seeking

to improve his health he left on a vovage,

but died and was buried at sea on
October 27, 1822,

The maost fitting epitaph to Lowndes
was penned by his Congressional col-
league, Henry Clay, who said, “1 think the
wisest man | ever knew was William
Lowndes,” The Alabama legislature hon-
ored Lowndes by creating Lowndes
County on January 20, 1830,

In the legislation establishing Lowndes
County, the sheriff of Montgomery County
was directed to hold an election on the
first Monday in March 1830 for the selec-
tion of county commissioners and other
officers, Then the newly elected officials
were directed to hold an election to
choose the permanent seat of justice for
the county. However, until a permanent
choice could be made, “Fisher’s store” was
designated as the temporary courthouse.
It is interesting to note that the sheriff of

Montgomery County was paid 325 from
Montgomery County’s treasury to conduct
the Lowndes County election.

In Volume | of the Lowndes County
Commission minutes, it is recorded that
William P. Fisher and John P. Nall were
appointed commissioners to superin-
tend the laying out of a town at the site
selected for the county seat. They were
authorized to employ the county sur-
veyor or any other person duly qualified
to lay out the town. Also, they were to
erect a courthouse, jail and other public
structures.

In the ensuing county seat election,
Big Swamp won, An early post office
guide, dating from October 1, 1830, lists
a new name for the village. Sometime in
1830, it became known as Lowndes
Court House. In a supplement to the
post affice directory, 11 listings in
Mabama had name changes between
October 1, 1830 and April 1, 1831. One
of the 11 changes was Lowndes Court
House to Haynesville, At a later date the
“s" was dropped and the name became
Hayneville. It is appropriate that the
county seat of a county named for a
famous South Carolinian should be
named for an even more famous South
Carolinian—Robert Young Hayne.

Like Lowndes, Hayne was born in the
Colleton District of South Carolina, His
date of birth was November 10, 1791,
Hayne was born on a rice plantation, stud-
ied in a law office, and was admitted to
practice law at the age of 21. Also, he mar-
ried into the same prominent political
family Lowndes had entered. His first wife

r——



was Frances Henrielta Pinckney, who died
at an early age.

Hayne was elected to the South
Carolina legislature in 1814 and became
speaker in 1818, He served as South
Carolina Attorney General for bwo vears,
In December 1822, he was elected to the
United States Semate and re-elected in
1828. Following his service in the Senate,
Hayne became governor of South
Carolina, then mayor of the city of
Charleston for one vear. After his govern-
ment service ended, he became president
of a railroad in 1836. Hayne died on
September 24, 1839,

Hayne is remembered in American
political history for his opposition to a
protective tariff and for being a champion
of states' rights. He had a series of famous
debates with Daniel Webster on these sub-
jects from January 19 to January 27, 1830,
As an aside, it is interesting to note that
Lowndes County was created during the
same week as the farmous debate,

Hayne's position was that a state had the
right to nullify a federal law, The argu-
ment for this "doctrine of nullification”
was that since the states had created the
Constitution, they could therefore limit
the powers given to their creation, the fed-
eral government. Webster argued that the
Union was superior to any individual
state’s interests.

In 1831, Hayne, along with several
other South Carolinians, purchased a
large portion of land in Alabama. Shortly
thereafter, the county seat of Lowndes
County was named for Senator Hayne.

The first Lowndes County Courthouse

Loveriches Coprnty Coverthosse affer 1950% reviovation

was built on the town square in
Hayneville, the site of the present memo-
rial to the Confederate dead. The build-
ing was 50 feet long, 40 feet wide and
two stories tall. It was constructed of
handmade brick with two-feet thick walls
on the first story and 20-inch thick walls
on the second story, The upper story
contained six rooms. The cost of this

first courthouse was $500.

This courthouse served the county for
over 20 years, but in 1854 the building
was declared unsafe. Courts were again
held at Fisher's Store, then called the W. &
1. Fisher General Store and later renamed
L I Streety & Co. This store was located
west of the town square,

Construction on the new and present
Lowndes County Courthouse began in
1855 and was completed in 1858. This
building is one of only four antebellum
structures built as courthouses which
are still being used today. The others are
found in St. Clair County at Ashville,
Perry County at Marion, and Coosa
County at Rockford.

Antebellum Lowndes County was a rich
and prosperous plantation land, Befitting
the wealth of the county at this time, its
courthouse was built in the Greek Revival
style. The huilding was 56 feet by 67 feet
with a raised portico on the front approxi-
mately 29 feet wide and projecting from
the building 13 feet. The second floor was
reached by a pair of curving stairways on
each side of the podium base. Four fluted
Doric columns fronted the portico and
supported the triangular pediment. Cast
iron railings enclosed the porch. The

raised portico and curving steps on this
building were patterned after the 1854
courthouse in Montgomery.

The courthouse faces west overlooking
the court square. It is a two-story struc-
ture built of load-bearing brick. It is built
on grade, with no steps up to the first
level, with brick footings used for the
foundation. The upper floor and roof are
of wood frame construction. The exterior
walls are made of stucco and the interior
walls and ceilings are plastered, with the
exception of the ceiling in the main
courtroom, which is made of stamped
mietal tiles, The courtroom ceiling is 19
feet high.

The Hayneville courthouse served
Lowndes County during the tumultuous
period of the Civil War and the ensuing
Reconstruction era. While the residents
of Lowndes County would never regain
the per capita wealth of the antebellum
vears, the population of the county
reached its historical zenith in 1900
when over 35,000 people called Lowndes
County home. By that time the court-
house needed significant repairs.

In 1905 the county entered into con-
tracts for the repair and enlargement of
the 1858 structure. The front portico
with curving staircases was replaced. The
stairway was now placed inside the build-
ing. When the front and rear doors were
opened, the central hall formed a breeze-
way reminiscent of the old "dog trot”
architecture used in early cabins. For
additional space, two flanking two-story
office wings were attached to the original
building. As the crowning touch, the

Lovmdes Coumfy Coerthouse, rear armmee
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builders placed a domed cupola on the
courthouse roof,

The work completed in 1906 added 26
feet by 44 feet of office space on two lev-
els on each side of the old building. The
new entrance structure had a roof with
a steeper pitch than the main building
and pilasters containing lonic capitals.
Both the entrance structure and the
side wings had smaller windows than
the original building.

The base of the courthouse dome is
approximately ten feet square, AL each
corner are double disengaged columns
placed on diagonal lines. A cornice
divides the base from the dome. On each
of the four sides, the builders reserved
space for clocks to be added, but no
clocks have ever been installed. The
ribbed dome is topped by a finial and
stands over 20 feet above the roof.

The Lowndes County Courthouse
received national attention following the
1965 shooting death of a civil rights work-
er, Viola Liuzzo, during the Selma to
Montgomery March, Liuzzo died in
Lowndes County and the trial of the
alleged Klansmen defendants took place in
the 1906 version of the courthouse.

In recognition of its historical signifi-
cance, the Lowndes County Courthouse
was named to the National Register of
Historic Places on June 24, 1971. This
courthouse had been the scene of
speeches leading up to the Civil War in
the 1860s as well as trials involving the
civil rights movement in the 1960s. Also,
a relic from the past is still in place at
the courthouse. The main courtroom
cantains a small triangular holding cell
in the rear southwest corner. There are
no other cells visible in any other court-
room in the state of Alabama, This cell is
no longer used because of its prejudicial
effect on a jury.

Owver the years the courthouse fell into
disrepair due to a lack of money for main-
tenance. The roof leaked and the floors
rotted. In 1978 court could no longer be
held in the building. Hearings were moved
to the basement of a building across the
street. In a 1981 article in The
Birmingham Post-Herald, Hayneville
attorney Jerry Thormton told of the primi-
tive conditions at the old courthouse.
Bees, wasps and birds frequently attacked
the jurors in the courtroom, He stated
that he would rather try cases outdoors on

the court square under the trees than in
the courthouse,

Finally, the county found funding for a
needed renovation project. It received a
grant from the Economic Development
Administration and a loan from the
Farmer’s Home Administration. The new
project, under the direction of
Montgomery architect Bill Wible, brought
the courthouse closer to its original 1850's
appearance. The two side wings which had
been completed in 1906 were removed,
These were replaced by a two-story annex
built behind the courthouse. The front
entrance returned Lo a close resemblance
of its 1850's appearance with a raised por-
tico and paired curving stairs,

Wible had some difficulty in getting his
plans approved by the National Register
advisory council. The problem was the
new annex. The council had a guideline
which stated that an addition to a historic
building should reflect the time when it
was built. In other words, it should be a
product of its own time. Fortunately,
Wible later found another guideline which
says that any addition should be harmo-
nious with the surrounding architecture.
The anney, as constructed, reflected tradi-
tional antebellum styling.

While completing the renovations,
Wible discovered many interesting fea-
tures in the courthouse. The wood used in
its construction consisted of hand-hewn
trusses connected with pegs. The bricks
were handmade. The first floor ceilings
were of vaulted brick. The supporting
brick walls were 30 inches thick.

Wible also encountered persistent prob-
lems with moisture in the walls, The cour-
thouse was constructed with a brick foun-
dation on ground level in a place that had
been a big swamp. Brick, and particularly
hand-made brick, is quite porous,
Moisture in the ground tends to spread
upward through porous building materi-
als. And, with modern improvements in
water-proofing, any moisture in the walls
would travel higher in order to escape.
The condition encountered in the court
house is called “rising damp”. The plaster
and stucco had difficulty in drying. Walls
had to be repainted. There has been a con-
stant battle in the building with moisture-
related problems, and the battle continues
today. There is little doubt that the site of
the courthouse was appropriately named
when originally called "Big Swamp".

The courthouse renovation of the
1980s cost approximately §1 million.
The building was made handicapped
assessible, needed restroom facilities
were added, and more usable work
space for the county was provided.
However, maintenance remains the
major problem now. Moisture and
mildew have caused yellow-green blem-
ishes on the exterior walls, And, in
1993, a newspaper article reported that
court proceedings had to be halted and
the main courtroom closed because of
bats hanging from the ceiling. Such
problems can be expected in a historic
structure located in a rural setting.

Lowndes County is not as prosperous as
in the antebellum days. More people lived
in Lowndes County in 1840 than today.
Still, the citizens of the county have a
unigue government building in their
courthouse, They should take all steps
necessary Lo preserve the third oldest
courthouse in the state of Alabama. B

Sources: Loundes Court House, A
Chronicle of Hayneville, an Alabama
Black Belt Village, 1820—1900, Mildred
Brewer Russell, 1851; “The Courthouses of
Lowndes County, Alabama,” The Alabama
Langyer, January 1971, pages 74-T7;
Hestoric Assets—Loumdes County,
Alabama, South Central Alabama
Development Commission, 1975;
Mcintosh and Weatherford, Creek Indian
Leaders, Benjamin W. Griffith, Jr., 1988;
Interview with architect Bill Wible of
Parsons, Wible, Brummal, Alkire
Architects, Montgomery, Alabama: Article,
Birmingharn Post-Herald, Tuesday, April
28, 1981, page A9; National Register of
Historic Places—Nomination Form,
Lowndes County Courthouse, 1971.
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111l LEGisLATIVE WRAP-UP

The Alabama Law Institute is expected to
introduce four major revisions. These are:
Multiple Party Accounts; Uniform Family
Support Act (see November 1996 Alabarma
Lawyer); Revised Limited Partnership Act;
and Legal Separation.

Revised Limited
Partnership Act

Alabarna passed its current Limited
Partnership Act in 1983 but followed the
1976 Uniform Limited Partnership Act. In
1985, amendments were made to the
Uniform Act but Alabama has not
addressed these changes.

It has further been pointed out by practi-
tioners that the Limited Partnership Act, as
now in effect, makes it difficult to use lim-
ited partnerships to maximum advantage
for estate planning purposes. This is
because the Internal Revenue Code and the
Treasury Regulations provide that restric-
tions in the limited partnership agreement
regarding liquidation will be disregarded if
the transferor (or family members) contral
the limited partnership before the transfer.
in that situation, the right to withdraw will
be determined under the general rules of
state law, here Ala, Code §10-9A-102,
which provides that a limited partner may
withdraw upon six months notice,

Furthermore, the provisions of merger
of limited partners with other legal entities
need to be revised due to the passage of the
Limited Liability Company and Limited
Liability Partnership laws and the revisions
of the Business Corporation Act and
Partnership Act.

Robert L.
McCurley, Jr.
Aobeart L MeCurlay
Jr e fhe director of
iha Alabama Lo
Irstilute at the
Unhversity of Alabama
Ha recetved his
undergradunte and
law degraas from the
Linivarsiy

The revisions to the Limited Partnership
law are all technical in nature, The
Committee is chaired by attorney Bob
Denniston from Mobile, and Professor
Howard Walthall of Cumberland School of
Law serves as reporter,

Legal Separation

This hill is designed to allow couples
who are facing marital discord to have a
viahle alternative to immediately obtaining
a divorce. It has been drafted to provide
flexibility so that it can be utilized by cou-
ples who hope for a brief period of legal
separation while they attempt to reconcile
or it can be used by couples who anticipate
a long, perhaps even permanent, separa-
tion but do not want to obtain a divorce for
religious or other reasons,

Under subsection (a), the court shall
enter a legal separation if requested hy one
or both of the parties, provided that the
jurisdictional requirements for a dissolu-
tion of a marriage have been met. In so
doing, the court must comply with Rule 32
relating to the mandatory child support
dguidelines, if the couple has children.

Subsection (b) reiterates that a decree
of legal separation does not terminate the
marital status of the parties. Subsection
(c) specifies that the terms of a legal sepa-
ration can be modified or dissolved only
by written consent by both parties and
ratification by the court or by court order
upon proof of a material change of cir-
cumstances, Moreover, the existence of a
legal separation does not bar a party from
later instituting an action for dissolution
of a marriage.

Subsection (d) contemplates that the
terms relating to alimony or a property
settlement in the legal separation will not
generally be incorporated into a final
divorce decree absent agreement by the
parties. This section recognizes that in
many instances the parties hope to recon-
cile and therefore have not attempted to
equitably divide their property during
what is hoped will be only a brief period

of separation. However, this section does
provide the flexibility of allowing the cou-
ple to agree that if a reconciliation does
not occur that the division of property
and the alimony provision will be contin-
ved in a final decree.

Subsection (e} provides that “the best
interest of the child” standard shall apply if
the parties to the legal separation later file
for dissolution of their marriage.

Subsection (f) provides that if both par-
ties consent, property acquired by each
party subsequent to the legal separation
will be deemed the sole party of the person
acquiring the property, Likewise, if both
parties consent, each spouse may waive all
rights of inheritance subsequent (o the
legal separation. This section has been
included to provide flexibility to those par-
ties who desire more economic certainty
when a legal separation is anticipated to
extend for a long period of time or when
the parties prefer to have those matters set-
tled by consent prior to the entry of the
legal separation,

Subsection (g) provides that the cost for
legal separation is the same as if a dissolu-
tion of the marriage was requested.

Sections 30-2-30 and -31 relating to
divorce from bed and board have been
repealed.

The Act has a delayed effective date to
January 1, 1998 to enable the bench and
bar to be informed of the new law.

In addition to these four laws it is
expected that during the session, Institute
committees will complete the revision of
UICC Article 5 “Letters of Credit”, Uniform
Principal and Income Act and Uniform
Custodial Trust Act. If these revisions are
completed and approved by the Institute
early in the session, they, too, will be pre-
sented to the Legislature.

Mew Laws Effective
January 1, 1997

The Legislature passed the following new
laws which became effective January 1,
19497,
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Uniform Partnership with Limited
Liability Partnership which is found in
the 1996 Cumulative Supplement Pocket
Parts—The Partnership Act begins in
Alabama Code §10-8A-101, and the
Limited Liability Provisions begin in §10-
HA-1001.

Uniform Commercial Code Article 8
“Investment Securities”, as well as the
repeal of UCC Article 6 “Bulk Transfers”
—These, of course, are found in Title 7
which is the Uniform Commercial Code.

Finally, Joint Custody of Children is
found in Alabama Code § 30-3-150.

Anyone wishing any other or further
information concerning the Institute or
any of its projects may contact Bob
McCurley, director, Alabama Law
Institute, P.O. Box 861425, Tuscaloosa,
Alabama 35486-0013, fax (205) 348.
8411, phone (205) 348-8411. The
Institute's home page can be found on
the Internet at
http:/Awww lawvaedufali. B

Order Your
1996
Directories!

Members—%$25 each
Non-Members—$60 each

Mail check or money order to:

Alabama Bar Directories
P.O. Box 4185886
Montgomery, AL 36101

Include name, street address
and street ZIP
—We ship by UPS

Orders must be prepaid!

ALABAMA DIVORCE, ALIMONY AND

CHILD CUSTODY HORNBOOK
THIRD EDITION
by
Penny A. Davis

CONVENIENT QUICK and
REFERENCE Robert L. McCurley, Jr. LA
Alabama Divorce, Alimony and Child ::;mt:a?tglcw MMP::;I ;ﬁul;h:
Custody Hombook, Third Edition, is including changes in retirement,
the most comprehensive book on 1997 Pocket Part cooling-off periods, and mediations.
Alabama divorce law available. It has Also included are several new federal
42 chapters and over 175 pages of . : : ;
forms which are conveniently organized :_.:s;,rm‘ na T

with the busy lawyer in mind.

LAWYERS EDUCATIONAL PRESS

Post Oflice Box 861287

Also Available: LAW OFFICE PRACTICE DESKBOOK, Seventh

Edition at $73.00 ($65.00 phus £8.00, tax, postage and (handling).
Tuscaloosa, AL 35486-0013

Please send me ____ copies of ALABAMA DIVORCE, ALIMONY AND CHILD CUSTODY HORNBOOK, Third Edition
with Pocket Part, at $79.40 each ($70.00 plus $9.40 tax, postage and handling).

Please send me ___ copies of the 1997 Pocket Part for ALABAMA DIVORCE, ALIMONY AND CHILD CUSTODY
HORNBOOK at $23.00 each ($20.00 plus $3.00 tax, postage and handling).

*All orders must be PREPAID. Make checks payable to LAWYERS EDUCATIONAL PRESS, If not satisfied you may return
the book within 10 days for a full refund.
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State Bar Members Labor
at SUMMER OLYMPICS

1 Cullen Anderson

from practicing law last summer to work for the 1996

Summer Olympics in Atlanta. Huntsville litigator
Steve Shaw left his insurance defense practice for a month
to manage water polo competition results, and Bryan
Morgan left the Enterprise district attorney’s office for an
eight-month tour of duty with the National Guard Olympic
Task Force.

T wo members of the Alabama State Bar took leave

Steve Shaw

For the 43-year-old Shaw, a life-
long water polo competitor and
enthusiast, the Games meant 18-
hour days at the pool managing
30 people assigned to computer
stations and monitoring four
computers himself. With 56,000
pages of water polo data produced
each day of the competition,
Shaw saw little of his sport. [ saw
ten minutes worth of water polo
in 48 games, “ he said. Shaw slept at the pool some nights
because he had only a few hours until he had to be back to
work. “It was definitely not a vacation,” he said.

Shaw, a 1989 graduate of the University of Alabama School of
Law, is no stranger to hard work. A former schoolteacher, he
was a full-time warrant magistrate in Tuscaloosa during law
school, seeing his wife Cindy and four children in Huntsville
only on the weekends. They returned to his native California
briefly after law school and he passed the California bar exam,
but the family returned to Alabama after a few months. He is a
partner with Grace and Shaw in Huntsville,

Shaw took up water polo in California as a child to add
some life to his sometimes monotonous competitive swim-
ming career. “You get really bored following that little black
line at the bottom of the pool,” Shaw said. He went through
college on a water polo scholarship, and has continued to
play the sport even in Alabama, where water polo is an oddi-
ty, Lo say the least. He stumbled upon the Madison Water
Polo Club in Huntsville after he began practicing law there.

The club plays: teams from clubs in other Southern cities,

For the uninitiated, water polo is much like soccer or hock-
ey, with some elements of basketball thrown in, Shaw said.
Each team has a goalie and six field plavers. and the game is
played in deep water. They run plays similar to power plays in
hockey, Shaw said. Players cannot touch the ball with two
hands. “It's very physically demanding, * he said.

Because water polo does not exactly rank up there with
college football as a Southern sport, officials were scram-
bling when Atlanta was chosen as the site for the 1996
Summer Olympics, “There was no one in the South who
knew anything about water palo,” Shaw said. “They needed
someone close.” Consequently, Shaw found himself respon-
sible for compiling the resulls for the sport at the Games.
With six games played each day for eight days of competi-
tion, his hands were full,

“The first day was horrible,” Shaw confessed. The score-
board, which was part of his responsibility, listed the wrong
teams, and he found it impossible to meet the five-minute
deadlines for producing data to the media and other inter-
ested parties. “After that, it got much, much smoother,” he
said. Still, he would not take on the job again.

“I would be a ball boy,” Shaw said.

One bright note was the support and cooperation Shaw
received from Huntsville lawyers and judges in rearranging
his schedule for July, he said. “Of course, they slammed me
in August and September,” he added.

Bryan E. Morgan

Morgan, 42, helped to coordinate National Guard security
support for the Games, beginning his tour in February
1996. The task force was a 12-member group based in
Washington, D.C., and their role was to be “additional eyes
and ears™ for law enforcement at the Games.

A 1981 Cumberland Law School graduate, Morgan had
worked briefly in private practice before spending four vears as
an assistant legal adviser to Alabama Gov, George Wallace and
an additional five years as executive director of the Office of
Prosecution Services in Montgomery. He had been an assistant
district attorney in Enterprise for more than three years when
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he heeded the call from the
Olympic Task Force.

Morgan spent about half of
his time in Atlanta and half in
Washington, D.C. during the
eight-month tour of duty, he
said. He helped to coordinate
the wark of guard members
from 42 states who assisted in
security at the Games. Guard
members trained in their home
states first, then received addi-
tional training once they arrived in Atlanta, Morgan said.
They searched vehicles and furnished perimeter security and
observation, he said,

After the Centennial Park bombing, guard members provid-
ed crowd control, emergency first aid and additional security
to the area, he said. Most of the guard members in the area al
the time were Air Guard, and most were civilian police offi-
cers, Morgan said. None were hurt in the bombing, he said.

One guardsman was killed at the Olympics, however,
while walking with another guardsman back to the
Doraville, Georgia high school where they were housed.
Both men were shot as they walked through an unlit area
early one morning, Morgan said. The voung man who died

was shot in the heart, while the other was shot in the head,
he said. That man has since recovered, Morgan said. The
pair was scheduled to go home later that day. “That was the
only unfortunate incident,” he said.

After his tour with the task force was completed, Morgan
was offered a position with the Office of Judde Advocale
General in Washington, D.C, Essentially, he is in-house
counsel for the National Guard, Morgan said. He travels
home to Alabama fairly often, though, and may return when
his current tour of duty is completed in the spring. he said.

Morgan said he enjoyed working with law enforcement al
the Summer Olympics. The Guard provided an additional
security presence for the Games which made a real differ-
ence, he said.

“The Cuard was the added extra that made the Games
safe, " Morgan said,. W

Susan Cullen Anderson
Suesan Cuufien Andsrson e o grod
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A must read for every
lawyer in America today!

“On a warm June night in 1966, 1 saw To Kill a
Mockingbird. When Atticus Finch walked from the
courtroom and the gallery rose in his homor, tears
streamed down my face. | wanted to be that lawver, Mike
Papantonio’s In Search of Atticus Finch shows how we can
all be Atticus Finches, both as lawyers and people.”
— Morris Dees
Southern Poverty Law Cenler

*This powerful and insightful book will be looked upon in
years (o come as the trial bwyer’s guidebook to Life. It is
motivational! It is inspirational! It is thought provoking!
And it is a book that needs to be read and understood by
those advocates who try cases. Mike Papantonio has once
agnin demonstrated his extraordinary abilities as 3
author, a principled leader, and a human being, with a zest
for living a full, complete and balanced life.”

— John F. Romano, Editor

Trial Diplomacy fournal

“Achieving excellence in lawyering is not possible until we
understand that we must seek excellence in all areas of our
lives. Papantonio does an excellent job explaining why.”
— James (). Haley
Hare, Wynn, Newell and Newton

@ Oirder Today: 1-800:577.9499 Or by check fo:
? Only $24.95 plus $3.00 S&H  Seville Publishing, PO, Bos 12042
e vkl Plonida Sabes T if applicabley  Persacnla, FL 32590-2047




m BENCH & BAR ANNUAL MID-WINTER CONEERENCE

Thursday, January 23, 1997

Embassy Suites Hotel—Montgomery, Alabama
Spensored by;
Alabama Judicial College
Circuit & District Judges Association
Alabama State Bar

o L L oy b o e ik e b g s ) s L Registration
BAGFIBIAIME el i s N S e Welcoming Remarks
= e A S s N e s el T The Living Constitution
g L b 0 L T e e b oL
112000 =it s Ethics and the Judicial Inquiry Commission
5t T e e oy el I s PO ) Py SR (e e |1 Lunch
1:303:00p.m. ..........0.........ltack |—Class Action Lawsduits
.......................... Track |l—Family Law Issues and Acts
ST BN et il T, S B i R e e Break
3:15-5:00 p.m. ......Common Problems with New Rules of Evidence
BTN et o e s R e e A i ST R R s TNEER N

Registration Fee: $45 (Includes written materials, luncheon and reception)
Conference is approved for 5.8 hours CLE credit

Bench & Bar Mid-Winter Conference Registration Form
Program is limited to first 200 attorneys to register
Name:
Address:
Telephone:

5
i
:
I
:
]
1
1
[ ] Enclosed is my Registration fee of $45.00 E

[ 1 I will have a guest(s) at $15.00 each E

| Total amount of check*® enclosed E
[] | will attend the 6 pm reception i

| will not attend the reception i
1

i

]

i

- |

* Make check payable to AJCFA

Mail this form and check by January 15, 1997 to:
The Alabama Judicial College, 300 Dexter Avenue, Montgomery, AL 36104




Fall 1996 Admittees

STATISTICS OF INTEREST
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Number certified to Supreme Court of Alabamia .. .. oo viviorsaniniriiossvasiosscssasssasassnsenenaasses 378
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Birmingham School of Law 3 percent
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ALABAMA STATE BAR FALL 1996 ADMITTEES
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Baymifler, Dosaglas Alan
Bazemore, Thomuas Ederin [T
Bearden, Richord Allen
Bock, Jill Roaselie

Becker, Stepfen Jeffrey

Belcher, Barbara Ashiey
Beleher, Dvbrg Lymm Smith
Belt, Neith Thomson
Berenell, Alicia Fritz
Beniley, Mary Emuily
Berdy, Christopher Seom
Herill, Powld Herrman
Blackman, Mok Clark
Blocksiock, Thomas Andreu Jr
Blake, Richard Vincen!
Bledsoe, Amy Marie Nevsome
Bloormston, Breft Michme!
Blount, Do Reissel
Boles, Mitche! Hammplon
Baone, Dary Victor

Bostick, Hriar Roberts
Botteher, Chrictopher Alfem
Bowling, Jolm Micha!
Brarmon, Hoerry Mol
Bridgeman, Cymiting dane
&'ﬁiﬂ. Charies Wesleg Il
Brock, Barvy Addts

Broum, Soraf

Broum, Stephen Parmly

Buckalew, Consfance Janie Taglor

Burgete, T Locesse Alfritfon
Burkchart, Charles Alm
Burnatein, Matthen Robert
Calametty, Kimberly forw
Cafhoun, Johry Carmll Jr,
Callthan, Bront Loae
Capps, Doborah Goodson
Capron, Mark Gregory
Carter, Matthew Cleveland
Caxh, Proadersce Alane
Caslrian, Mhilfip Dy
Cavaded, Mare Ellfol
Chambless, Ricky Thorms
Chapman, Lewis Poyion ]
Clandon, Lov Thoon

Coale, Hirtowl! Ellis 17
Cobd, Kathieem Tomiinson
Colerman, Charles Stevers [
Collier, Julie Mordgormery
Collins, Ricterd Larry
Colwick, Eizabeth Favon
Conmer, David Jacksan

Conmery, Lyrme Ratfryn Reckteranald

Cooley, Argele Kl
Coons, Brittncy Legh

Stephare Weodham
NKesrrenwer (' 96) amd Richarnd
M. Kevrumwer, Jr (B4)
adrsittes aved Pueshoard

Thosrres A Rodvey (796 ard
Torm Radney (55)
ubrittew i fther

Dl A Abesrizom (96) avid
Jim Alchison | '65)
adrrifter aned fother

Jokn W, Donaldsor, 1 (96),
Flugh A Locke, & (50 and
Robwrt Fiovnor (73}
wdriitter, wncle and uncle

Cope, Allers Derrick

Cowpan, Joseph Larnar 1]
Coxvoell, Kathurme Ann Williams
Dailey, Marlee forsell Herdrix
Deavid, Lor Ann

Davis, Eliroteth Mehoffey
DifSene, Kathleer Kauffimam
Dickens, Joo! Scutl

Dietz, Shirlay Gugmmeth
Dodd, Michae! Clark
Donmaldson, Joftrn Webb 117
Dous, Pafsy See Brshy
Ldvenrnan, Jires ODerek
Do, Jeifery Lotils
Dunean, fockson Exsmett {1
Decican, Mol Stariley
Dumsor, Kerndall Cormljees
Durtia, Aruafuta Ads
Earnbandf, fohrr Acron
Edunands, fiingharn Deared Jr
Edinards, iWrstors Whitefwod
Ellis, Carrie Susam

England, Jfohn Henry [
Evans, Kermeth Enigene Jr,
Feagin, Willtarm Heath
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Felton, John Brodley
Fischer, Erby Johnson I
Fospler, Robert Phillip
French, Leslov Gragoe
Fullerton, Fredric Lym
Gabel, Michael Edwin
Gale, Joffry Normam
Garrett, Stevery Dodd
Gibson, Miriam Denise
Gidfere, Philip Stephen I1f
Gifford, Mary Liles
Cillihar, Doid Ashley
Glaze, Cathering Roeres
Clerm, Jornes Stephen
Graham, Robert Clomons
Graham, Roderick Dale
Graham, Stanley Eugene
Groernpy, Potdla Suzamn Colernan
Grfrmen, Dara Jo
Haggard, Stephania Lee
Hagood, Saseph Herrin 11
Haines, femifer Lymn
Hall, Darieana
Harper, Jornes Robisor Jr.
Froddie Neal e
Harris, Rober? Huel Jr.
HMart, Jormes Edvword [
Mart, Miles Matthe
Hassler, Carl Austin
Hayes, Amg Johnelle
Haygood, Susan Caroline
Hearn, Torrow Letgh
Heilman, Terry Patrick
Helrresing, Frederick Ceorge Jr.
Hensley, Guy Wiagre
Herman, Donald Lee Jr.
Hinkde, Jermisont Hall
Hitsons, Bred Denvidd
Hitson, Tows Lamwe McDowell
Hodges, [sician Browum
Holliday, Sharmon Lymn
Hallingsworth, Michae! Edward If
Haman, Charlofte Melissa
Hornsby, Elizabeth Armie Sikes
Haornsey, Michele Loe Jutting
Fioward, John Justin
Hudsom, Mary Losh
Hudsan, Reogee Rose
Hudson, Shijama Bimea'
HalY, Jarrs Brian
Jackson, Braridors Drar
Juckson, Richard Paul
Jackson, Robert Moore
Jenking, Julfe Lorrairme
Jerking, Thormas Fain MeCall
Jent, Kovdnn Wady
Jokzon, Carolyn Raguel
Johison, Clifton Wade
Johmson, Donald Eugene
Johnson, Stephen Pafrick

Kemmer, Stepharse Dasrry Woodfan
Kent, Reovalid Harold Jr.
Khalal, Raja Custand
Kitchens, Carrie Daen Thornburph
Kolacsek, Karen Gurley

Kowalsks, Kirsten Andrea Hunt

Lamar, Polfi Carnille
Lanning, Margaret Armette
Lard, Brodiey Wigme
Lawrence, Williarn McCall
Lew, Barry Andrew

Lee, David Cerf

Lee, John Mernll

Legg. J. Stephen
Lain, Lorelef Agar
Landeyy, Stacey Ly
Lepper, Nalfyn Ann
Lewis, Arfam Dowid
Lawds, Caroline Wilsan
Lawis, Jerry Crafg

Lindsay, Hoather Fisher
Liogd, Scott Christopher
Lockiood, Robert Carter
Loegler, Rorald Link
Loftls, Kristen Lae Miller
Logan, Stenlcy Wade
Love, Cathertme Cooper
Lowoe, }wmk
Lunsford, Kaltie Ophelia Charmbers
Manning, Joharn Ray Jr
Marlow, Ronmie Dale
Mariin, Grogory Scolf
Mason, Angela Jog

May, Alric Olal
MeCaleb, Kelly Sue
MeCool, Timothy Benson
MceCrary, Jean Marte Trami

McFall, .".ﬁ!re Elizabeth

McMillan, Dovald Liogd Jr.

m‘ﬁrﬂm&w

Morris, Sara Dyt
Morrison, Mariellen

Murphy, Brondy Jagme
Nelson, Kutherine Pars

Mﬁﬂh

Nottingham, Proscot! Lare
Nomm, Jirromy Loe

Ohaloes, Brian Auwstin
Palughi, Peter Joseph Jr.
Parayiotou, Leah Emily
Parker, Rodvey Stephen
Puarks, Jool Rebeoca Donelson
Patton, James Arthur Jr.
Pagme, Daeid Thomes
Penn, Carrmeliu Johrson
Petersen, Katfryn Wilburn
Philligs, Chrisiy Le A
Phillips, Sherrie Liym
Pierce, Jason Rupert
Pipes, John Cosey

Poil, Richard Glymm Jr.
Polisky, Robert Aarom
Poore, Charles Robert {11
Pope, Kuthryn Angela
Povier, Cheairs Mayes
Powell, fon Bradiey
Powvell, Leland Temmpletary Jr.
Poeell, [ymrwice Ofive
Pocoell, Wigrmam 1l
Prater, Nathan Craig
Prescolf, Bryam Kesth
Pressgrove, Lowis Wagre Jr,

Price, Leland Lawson
Radrey, Thoras Anderson
Rains, Davtdd Eduwin

Rains, Ramona Caral Clabtrn
Read, Lisa Arm

Wadker, Stunley Patrick

Wand, Michelle Lee Stout

Ward, Robert Carneron
Walers, Zondra Toylor Hutlo
Wattheoorth, Charles Ardront
Wesson, Jomathar Scoft
Whitaker, Jofm Edboend
Wkite, Devid Thurston I
mJM‘ .ﬁ'{q

Wiley. Dewsicd Tierner
Wilkinson, Jemifer Newell Howston
Williams, Domald Merfe Jr,
Williams, Paul Christopher
Williams, Rickrmm Edgar [
Willtarrsons, Adann Thormas
Williamson, Christopher Cody Do
Willis, Christopher Jofmson
Wilson, Bemjarnin Collier
Wilson, Erfc Marshall
Wilsan, Jermes Herbert

Wood, Putricia foyee Kimbrodl
Wood, Torga Lymn
Woadroo!, Charies Chodiick
Wright, Altrscn Marshll
Wipatt, Steven Mark
Yartwough, Rermeth Edward
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The Honorable Joseph
D. Phelps: Judge,
Peacemaker And Friend

n June, Alabama lost one of its

miost staunch supporters of alter-
native dispute resolution (ADR) when
Judge Joseph Phelps, recently retived
after 20 years as a circuit court judge
in Montgomery County, was killed in
an automobile accident.

While still on the bench, Judge
Phelps became a promoter of media-
tion, sugdesting to parties before him
that they get together to work it out
win-win style with their atlorneys
and a mediator. He learned the value
of mediation to the courts at the
National Symposium on Court
Connected Mediation, and returned
to work with the clerk's office to
make sure attorneys were aware of
alternatives prior to trial. The judge
also learned to be a mediator, attending
Harvard Law School to participate in their
Sl-hour mediation workshop, and spoke
at many seminars on ADR around the
state of Alabama.

Of particular interest to him was
Christian conciliation and peacemaking,
an approach to conflict resolution using
Biblical principals. Joe became the catalyst
for a small group of Christian dispute res-
olution professionals in Montgomery, con-
ducting breakfast and lunch meetings for
us on the importance of this type of con-
flict resolution. 1t was this small group
that supported Christian conflict resolu-
tion training in Montgomery through the

MEMORIALS

Institute for Christian Conciliation.
Shortly after he retired from the bench,
Judge Phelps set up his office on
Carmichael Road in Montgomery, and
quickly became a sought-after mediator. |
should know, as | was always sending his
State Court Mediator Roster application to
attorneys for review. Joe really enjoyed
mediation, and was quick to be a mentor
to newly trained mediators, letting them
observe his mediations and sharing tech-
nigues. He served on the Alabama
Supreme Court Commission on Dispute
Resolution, as its newly elected secretary-
treasurer, and on the Alabama State Bar's
Committee on Alternative Methods of

Dispute Resolution. Mediation and
conciliation were just two of the
judge's many interests and projects.
Ask anyone in Montgomery, and they
will tell vou volumes about his many
vears of community service.

When I came to Montgomery,
Mlabama from the Washington, D.C.
area, Judge Phelps was one of the
first persons in the legal community
I met. Shortly thereafter, | had intro-
ductions to local attormeys he
respected and the Alabama State Bar.
Before | knew it. | was directing the
new Mabama Center for Dispute
Resolution. The judgde was always a
presence at the Center, calling to see
how things were going if he had not
heard from me in a week. And his
presence remains: ADR materials
from his office now reside in the
Center's library, a gift from his family
Thirough the hard work of many
attorneys and judges, the use of alterna-
tive dispute resolution in Alabama is con-
tinuing to evolve and Aourish. Cooperative
problem solving fosters more satisfaction
with the legal system, and a more positive
image for lawvers—something we all
want. Judge Joseph Phelps, peacemaker
and friend, will be cheering us on,

~—Judith M. Keegan, esq.. Alabama Center
for Dispute Resolution

{Originally appeared in the fall issue of
Alabama ADR, a publication of the
Mediation Corporation)
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Memorials

Roger Carlisle Suttle

reas, Roger Carlisle Suttle, a distinguished member of the
Etowah County Bar Association, died on October 11, 1996, al
the age of 86, and

Whereas, this Association desires to honor his name and to
recognize his contributions to the legal profession and to his
community;

Now, therefore, be it remembered,

Roger Carlisle Suttle was born in Suttle, Perry County, Alabama
in 1910, Upon his graduation from the University of Alabama
School of Law in 1930, he was admitted to the Alabama State Bar at
the age of 20. Known as “Dick” to his family and friends, he moved
to Gadsden and entered the practice of law. Dick soon met and mar-
ried Dorothy Stallings Suttle, who proceded him in death by three
weeks,

He is survived by his two sons, Dr. Roger C. Suttle, Jr., of
Gadsden, and W. Gary Suttle, of Phoenix, Arizona. He is also sur-
vived by three granddaughters, Merrill Suttle McCullough of
Birmingham, Elizabeth Suttle of Homer, Alaska, and Emily Suttle
of Seattle, Washington, and by his great-granddaughter and name-
sake, Carlisle McCullough.

Dick remained in private practice throughout his career, primari-
ly in litigation. He was known and respected by his fellow lawyers as
a skilliul and determined advocate, vigorous and tough on behalf of
his clients, but always within the framework of ethics and propriety.
He loved the law. At the time of his death he was of counsel 1o
Inzer, Stivender, Haney & Johnson, the successor to his original
firm. Though frail, Dick remained active until two weeks prior to
his death, appearing at the law firm office for short periods of time
on an almost-daily basis. He was an avid golfer. He was devoted to
his church and to his community but most of all to his family. He
will be missed and remembered.

Now, therefore, be it resolved that the Etowah County Bar
Association acknowledges the many accomplishments of Roger
Carlisle Suttle during his long life and moums his passing.

—W. Roscoe Johnson, 111
Etowah County Bar Association

Horace Ralph Bolen
Birmingham
Admitted: 1952
Died: July 7, 1996

William Gray Espy

Montgomery
Admitted: 1938
Died: Augtust 5, 1996

Michael Anthony Figures
Mobile
Admitted: 1972
Died: September 13, 1996

Willis E. Issac
Montgomery
Admitied: 1978
Died: November 8, 1996

David Eugene Loe
Monlgomery
Admitted: 1926
Died: October 13, 1996

John Terry Reynolds, Jr.
Mobile
Admitted: 1936
Died: July 4, 1996

Ralph Bolen

wrlzn:as, H. Ralph Bolen, a member of the Birmingham Bar
Association was admitied to practice law in the State of

Alabama on February 2, 1952 and on July 7, 1996, after a long and
distinguished career, Mr, Bolen passed away; and,

Whereas, H. Ralph Bolen was born and raised in Jackson,
Alabama. He served in the United States Army wherein he distin-
guished himself by serving as General Omar Bradley's aide in
charge of USO entertainment in Europe during World War II; and,

Whereas, on his discharge from the military, he moved to
Tuscaloosa, Alabama, where he opened a restaurant which he
operated while attending undergraduate school, and subsequently,
law school, at the University of Alabama; and,

Whereas, upon graduation from law school, he and his wife,
Vera, moved to Birmingham where he opened his law practice and
he practiced with the Honorable George iU Reynolds and WL
Longshare, Jr.; and,

Whereas, his two sons, Ralph J. Bolén and Randall H. Bolen,
now practice law in Birmingham as members of the Birmingham
Bar Association; and,

Whereas, to those who knew H, Ralph Bolen, he was a gentle-
man who could be trusted in all things, verbal and written, while
at the same time being a loval advocate for his clients. H. Ralph
Bolen possessed the ability to get to the heart of matters practical-
Iy for his clients’ benefit. His directness in legal matters and his
wit in all things will be missed; and,

Whereas, H. Ralph Bolen practiced law and lived his life in an
honorable and forthright way.

Now, therefore, be it hereby resolved, that the members of the
Birmingham Bar Association are sorrowed by the passing of H.
Ralph Bolen and this Resolution is offered as a memonial to his
family.

—M. Clay Alspaugh
President, Birmingham Bar Association

Thomas E. Skinner
Tequesta, Florida
Admitted: 1931
Died: October 19, 1996

Hardy Bolton Smith
Mobile
Admitted: 1958
Died: August 1, 1996

Matthew D. Thomason, 111
Hunisville
Admitted: 1975
Died: August 4, 1996

TT——




Paul W. Brock

hereas, Paul W, Brock was born on February 23, 1928 in

Mobile, Alabama, the son of Glenn Porter Brock, Sr. and
Esther Goodwin Brock. He was educated at University Military
School, graduating in 1944 and excelling as a student and as an
athlete and demonstrating even then the qualities of perserver-
ance, dedication and leadership that would mark his entire life. He
attended the University of Alabama, where he received a B.S,
degree in 1948 and a J.1D. degree in 1950, He was elected to ODK
and Jasons, and received the Balfour Award as the outstanding
undergraduate member of Sigma Chi fraternity in the nation.
e e was admitted to the
Alabama State Bar in 1950,
He served in the 1.5, Air
Force in 1952 and 1953, and
then returned to Mobile and
entered the practice of law
with the Hand, Arendall law
firm, where he would prac-
tice for 43 vears, He had a
highly distinguished legal
career: He was a Fellow of
the American College of Trial
Lawyers and a Member of the
International Association of
[efense Counsel, the Association of Defense Trial Attorneys, the
Mabama Defense Lawyers Association (which he served as presi-
dent), the Defense Research Institute (which he also served as
president), the Federation of Insurance and Corporate Counsel,
the National Association of Railroad Trial Counsel, the Product
Liability Advisory Council, the Alabama State Bar Grievance
Committee (which he served as chair), the Judicial Inquiry
Commission of the State of Alabama, the Mobile American Inns of
Court (which he was instrumental in founding and twice served as
president), and the American Bar Foundation.

He was an outstanding lawyer who faithfully and ably represent-
ed his clients. To say that he was hardworking, well prepared,
intensely competitive, and the worthiest of opponents is an under-
staterment. He was at the same time a man of the highest integrity,
whose word was his bond, who never sacrificed his integrity at the
alter of expediency or for personal gain or unfair advantage. In
personal dealings, he was kind and considerate. He was a gentle-
man in the timeless and very best meaning of that word.

Whereas, Paul W. Brock died on April 14, 1996, He is survived
by a large and loving family, consisting of his wife, Louise Shearer
Brock, his children, Paul Brock, Jr,, Bette Rutan, Valerie Capps,
Sherry McGowin, and Richard Brock, six grandchildren, and his
brother and partner, Porter Brock.

Now, therefore, be it resolved by the Mobile Bar Association that
Paul W, Brock’s unique and irreplaceable presence, character and
example will be missed by his friends and colleagues in the associ-
ation, that the members of the Association celebrate his life and
mourn his death, and thal the members of the association extend
their sympathy and condolences Lo his family.

—William A. Kimbrough, Jr.
President, Mobile Bar Association

James R. Cooley, Jr.

hereas, the Mobile Bar

Association wishes to honor
the memory of James Ralph
Cooley, Jr,, a distinguished mem- |
ber of this association, who died
on May 15, 1996, and the associa-
tion desiring to remember his
name and recognize his contribu-
tions to our profession and o this
community; Now, therefore be it
remembered: —

James Ralph Cooley, Jr., known to all as “James,” was born in
Birmingham, Alabama and attended elementary and high schools
in the Mobile area, played foothall at Davidson High School and
was an avid Alabama foothall fan.

James graduated from the University of South Alabama in 1975
and Cumberland School of Law of Samford University in 1978,
when he entered the private practice of law.

James was a member of the Bankruptey and Commercial Law
Section of the Alabama State Bar and the Mobile Bar Bankruptcy
Committee.

James' [aw practice was focused in the domestic relations area
and in assisting persons who had financial difficulties and who
were viewed as being “down on their luck.”

James represented his clients in an exemplary manner and
treated his clients and fellow lawyers with dignity and courtesy.

James was known as an even-tempered person who was a
strong and capable advocate for his clients.

James was a devoted father and family man, leaving surviving
him his wife, Patricia A. Cooley of Daphne, Alabama; two step-
daughters, Mrs. Kim Hamilton and Mrs, Kelly Bell of Mobile: two
grandchildren, Tyler and Ashley Hamilton of Mobile; mother, Mrs.
Tomasina Werner of Daphne; father, Dr. J.R. Cooley, Sr. of
Semmes and other relatives.

Now, therefore be it resolved, by the Mobile Bar Association on
this 20th day of September 1996, that the association mourns the
passing of James Ralph Cooley, Jr.

—William A. Kimbrough, Jr.
President, Mobile Bar Association

Honorable Robert .

—

Edward Hodnette, Jr.

hiereas, the Honorable

Robert Edward Hodnette,
Jr., a long-time and distinguished
member of the Mobile Bar
Association, died on April 30,
19496, and the Mobile Bar
Association desires to remember
his name and recognize his con-
tributions, both to our profession
and to this community;




Memorials

Whereas, the Honorable Robert Edward Hodnette, Jr., was born
on May 13, 1913, in Fort Deposit, Alabama;

Whereas, Judge Hodnette altended Auburn University from
1930 to 1932, and received his law degree from the University of
Alabama in 1935;

Whereas, Judge Hodnette was admitted to practice law in the
State of Alabama in 1935, and practiced law in Atmore from 1935
through 1938, thereafter practicing law in Mobile;

Whereas, Judge Hodnette's practice of law was interrupted by
World War 11, where he served as a Captain in the United States
Infantry, as the result of which service he received both the
Bronze Star and the Purple Heart:

Whereas, after his honorable discharge from the United States
Army, Judge Hodnelte was awarded a Master of Laws degree from
the University of Chicago;

Whereas, Judge Hodnette thereafter returned to the private
practice law in Mobile, leaving the private practice Lo serve as
Assistant United States Attorney for the Southern District of
Alabama, from 1950 to 1952;

Whereas, after leaving the United States Attormey's Office, Judge
Hodnette resumed the private practice of law in Mobile, ultimately
becoming a partner in the firm of Holberg, Tully & Hodnette;

Whereas, Judge Hodnette was elected to the Circuit Court of
Mobile County in 1970, after which time he served capably and

honorably as a circuit judge, until he was elected presiding judge
of the Circuit Court of Mobile County in 1981;

Whereas, Judge Hodnette was elected president of the Alabama
Association of Circuit Judges in 1983;

Whereas, Judge Hodnette served as presiding judge of the
Circuit Court of Mobile County during a particularly crucial time
for that institution, and will be long remembered for his devotion
to his duty, strength of character and honor;

Whereas, Judge Hodnette was a man with strong devotion to
his family, and is survived by his wife, Agnes Nowling Hodnelte,
his daughter, Martha Hodnette McNeil, his stepson, William
Melvin Haas, [11, of Macon, Georgia; five grandchildren; and
numerous other relatives; and

Now, therefore, be it resolved, by the members of the Mohile
Bar Association, in this meeting assembled on the 20th day of
Septernber 1996, that the Association moumns the passing of the
Honorable Robert Edward Hodnette, Jr., and does hereby honor
the memory of our friend and fellow member, who exemplified
throughout his long career the highest professional principles to
which the members of this Association aspire.

—William A. Kimbrough, Jr.
President, Mobile Bar Association

Oliver Wiley Brantley

liver Wiley “Pi" Brantley, outstanding trial lawyer, leader in the

Alahama State Bar, and past president of the University of
Alabama Law School Foundation, died on July 15, 1996 at the age
of B0. The Foundation, at its 1996 annual meeting, notes his pass-
ing with great sadness and respect.

He was descended from Thomas Kirven Brantley, pioneer of
southeast Alabama for whom the town of Brantley was named. and
from James McCaleb Wiley, who came into Alabama in 1818, serv-
ing as a physcian, a major general of the Alabama Militia, and an
eminent circuit judge in Pike County. James Wiley also was elected
to Congress in 1866, but not seated. Pi was born in Troy on
October 30, 1915, the son of James Thomas and Julia Wiley
Brantley, His father had a hardware store and other business inter-
ests in Troy, One brother, Dr. Jack Brantley, a revered Troy physi-
cian, was one year older. A younger living brother, Robert M.
Brantley, now lives in Tuscaloosa. Pi attended Troy schools,
Staunton Military Academy, Riverside Military Academy, the
University of Alabama, and the University’s Law School, graduating
in 1939,

At the University, he was a member of the DKE Fraternity and
business manager of the Rammer-Jarmmer, the college humor
magazine. Al the law school, he was a nember of the Phi Delta Phi
law fraternity and the Farrah Order of Jurisprudence, indicating
that he was in the upper five percent of his class academically.

After graduation, Pi joined the Birmingham firm of Lange,
Simpson, Brantley & Robinson, which included his older cousin,
William H. Brantley, Jr., a prominent Birmingham attorney and
historian who influenced his legal career. After a brief period, he

decided to return to Troy, practicing alone until he was called into
the U.S. Navy during World War I1. He served on board the
destrover Daly in the South Pacific, participating in the Battle of
Leyte Gulf, the hattle which broke the back of the Japanese Nawy.
Pi left the Navy at the end of the war as a lieutenant ().G.), USNR.

Returning to practice in Trow, Pi served as Pike County Solicitor
from 1947-1974, a part-time position which allowed him to main-
tain a law practice. Pi was associated early in his career with
Brantley Wiley and later with Richard Calhoun. For 20 years begin-
ning in 1955, he practiced alone, serving as attorney for Pike
County, the cities of Troy and Brundidge, and the city and county
boards of education. He also served as local counsel for more than
20 insurance companies, three railroads, the Greyhound Company,
and Southern Bell Telephone Co. He was a Fellow of the American
College of Trial Lawvers and the American College of Probate
Counsel and a member of the National Association of Railroad Trial
Counsel.

Former Probate Judge and close friend John W, (Billy) Gihson
remembers him as being outstanding in every phase of law prac-
tice and a person of unblemished character. He said that Pi was
one of 12 men in Troy over a number of vears whio quietly and
anonymously made generous gifts to needy individuals in the com-
munity. After the building in which he practiced became vacant, he
made a gift of the building and contents to Pike County in honor
of Judge Gibson.

Pi was very active in the Alabama State Bar, serving on its board
of commissioners from 1952 to 1979, a 27-year period of continu-
ous leadership, According to Reggie Hamner, longtime bar leader,
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this tenure has never been surpassed and only equaled by TB, Hill,
Jr. of Montgomery, He served on the Alabama Judicial Commission
from 1972-74, serving the last year as chairman, and the following
vear he served as first chairman of the Judicial Inquiry
Commission. His classmate, Frank J. Tipler of Andalusia, a former
state bar president, lauded his close friend, Pi Brantley, whom he
faced in court on numerous occasions, as “the best trial lawyer |
have ever seen.”

Pi was a loyal alumnus of his law school, serving as a member of
the law school Foundation from 1966 to 1980, and as the
Foundation's president during 1972-73. His leadership was invalu-
able during the Foundation's early yvears as the law school's sup-
port from the Foundation was greatly strengthened by his service.

Pi was married in 1937, while in law school, to Betty Jane
Gaston of Birmingham, who predeceased him. The had four chil-
dren: Michael, who has two degrees from the University and is now
with the North Carolina Museum of Art in Raleigh; Betsy of
Birmingham, who has a degree in sociology and is married to
William M. Gresham; and Tina, who is married to William G.

Anderson, president of Anderson 0il and Gas Co. of

Shreveport, Louisiana, The Andersons, both UA alumni, have a
son, W. Brantley Anderson, a 1992 graduate of the school of law, Pi
Brantley's other son, Pat, died in 1974 from a tragic hunting acci-
dent after his second vear of law school.

For all of the above, the University of Alabama Law School
Foundation, during its 1996 annual meeting, expresses its sadness
at the passing of their friend and colleague, Oliver Wiley Brantley,
and takes this occasion to recognize and pay tribute to his life and
career as a talented and forceful lawyer, devoted leader in bar activ-
ities, loyal alumnus of the school of law, leader of this Foundation,
and a private person in many respects but a responsible and caring
person in his community and among his many clients and friends.

The Foundation extends its condolence to his family members
named herein and directs that copies of this tribute to sent to each
of them.

—J. Rufus Bealle
Tuscaloosa

Judicial Award of Merit Nominations Due

The Board of Bar Commissioners of the Alabama State Bar will receive nominations for the state bar's Judicial
Award of Merit through May 15, 1897. Nominations should be prepared and mailed to:

Keith B. Norman, Secretary
Board of Bar Commissioners
Alabama State Bar

PO. Box 671

Montgomery, Alabama 36101

The Judicial Award of Merit was established in 1987. The 1996 recipient was the Honorable Ralph Cook, asso-

ciate justice, Supreme Court of Alabama.

The award is not necessarily an annual award. It may be presented to a judge who is not retired, whether state
or federal court, trial or appellate, who is determined to have contributed significantly to the administration of jus-

tice in Alabama. The recipient is presented with a crystal gavel bearing the state bar seal and the year of presen-

tation.

MNominations are considered by a three-member committee appointed by the president of the state bar, which
then makes a recommendation to the board of bar commissioners with respect to a nominee or whether the

award should be presented in any given year,

Mominations should include a detailed biographical profile of the nominee and a narrative outlining the signifi-
cant contribution|s) the nominee has made to the administration of justice. Nominations may be supported with

letters of endorsement.
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DISCIPLINARY NOTICE

Reinstatement

#Effective August 5, 1996, Birmingham attorney James N.
Brown, 111 was reinstated to the practice of law. Brown was
suspended July 29, 1996 from the practice of law for noncom-
pliance with the Mandatory Continuing Legal Education
Rules of the Alabama State Bar. |CLE No. 96-06]

sEffective September 25, 1996, Mobile attorney Charles T.
Koch was reinstated to the practice of law, Koch was suspend-
ed on July 26, 1996 from the practice of law for noncompli-
ance with the Mandatory Continuing Legal Education Rules
of the Alabama State Bar. [CLE No. 96-32|

Disbarments

*On August 15, 1996, the Disciplinary Commission dis-
barred Jackson attorney Franklin Delano Lee under Rule 22
of the Rules of Disciplinary Procedure. Lee had previously
pleaded guilty in Baldwin County to the erime of possession
of a forged instrument, which is a felony. Lee had prepared a
counterfeit will for a woman who had actually died intestate,
He had her signature forged to the document. Lee's “client”
then inherited all the property, and paid Lee $15,000 for his
work in perpetrating the fraud. Suspension or disbarment is
mandatory when a lawver’s conviction of a felony becomes
final. |Rule 22(a); Pet. No. 96-006]

«Mobile attorney William Grover Jones, 111 was disharred
from the practice of law in the State of Alabama by order of
the Supreme Court of Alabama effective August 23, 1996,
Jones failed to respond to formal charges which had been filed
agiainst him by the Alabama State Bar, A default judgment was
entered on the charges, with the facts alleged in the charges
having been deemed admitted. Thereafter, Jones failed to
appear at a hearing which was scheduled for the issue of disci-
pline alone. The Disciplinary Board thereupon directed and
entered an order that Jones be disbarred from the practice of
law in the State of Alabama.

The formal charges alleged that Jones undertook to represent
an individual to pursue a collections case. Judgment was
obtained by Jones on behalf of his client in the amount of
$1,400 plus $66 in costs. Jones subsequently filed a garnish-
ment action against the judgment debtor. Thereafter, four sepa-
rate checks were forwarded to Jones as counsel for the judg-
ment creditor which monies had been received by the clerk’s
office pursuant to the garnishment action. However, Jones
failed to properly preserve these monies on behalf of his client,
and also failed to promptly remilt these monies to his client.

The client filed a complaint against Jones. However, Jones
failed to submit any written response to the complaint even

though requested to do so on numerous occasions, Jones was
found to have violated Rule 1.15, A.R.P.C., for failing to prop-
erly preserve client funds, and for failing to promptly deliver
said funds to his client. Jones was also found guilty of violat-
ing Rule 8.1(b), AR.PC., for failing to respond to a lawful
demand for information from a disciplinary authority. The
board further found that Jones violated Rule 8.4(c), A.R.PC.,
in that he engaged in conduct involving dishonesty, fraud,
deceit or misrepresentation. |[ASB No, 95-178]

#(n November 13, 1996 the Alabama Supreme Court
entered an order disharring Andalusia attorney William
Bartlett Taylor from the further practice of law effective 12:01
AM., November 13, 1996, Taylor had previously pleaded guilty
to a felony in the U.S. District Court for the Middle District of
Alabama. Taylor then consented to disbarment with the
Alabama State Bar. |[ASB No. 96-241 (A)]

Suspensions

s[Effective September 9, 1996, Prattville attorney Karla Ann
Shivers was suspended from the practice of law in the State of
Alabama for failure to comply with the Alabama State Bar
Client Security Fund Rules for calendar year 1996. [CSF No.
96-14)

#Effective October 16, 1996, Tuscaloosa attorney Roger
Shayne Roland was suspended from the practice of law for
noncompliance with the Mandatory Continuing Legal
Education Rules of the Alabama State Bar. Effective October
25, 1996, Roland was reinstated to the practice of law. |[CLE
No. 96-53]

*»On November 13, 1996, the Alabama Supreme Court
entered an order suspending Alabaster attorney Nickey J.
Rudd, Jr. from the practice of law for a period of 91 days. This
suspension was entered in accordance with a plea agreement
that Rudd made with the Alabama State Bar regarding griev-
ances pending against him. |[ASB No. 94-147 (A), ef al.|

Public Reprimands

#0n September 27, 1996, Birmingham attorney Michael
Stephen Herring received a public reprimand withoul gen-
eral publication. The reprimand was the result of a condi-
tional guilty plea that Herring entered into with the
Alabama State Bar. Herring was ostensibly handling a med-
ical malpractice case for a client of the firm where he
worked as an associate. The client was assured by other
employees of the firm that Herring was going to be repre-
senting her. After several months, Herring wrote the client
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and advised that he would not be representing her because
she had waited too long to initiate legal action. The client
obtained her file, and it was noted that nothing in the way
of investigation had been done on her case. Herring was
found to have violated Rule 1.3 of the Rules of Professional
Conduct. [ASB No. 95-284]

sHuntsville attorney Clement J. Cariron, 111 received a
public reprimand without general publication on September
27, 1996. In January of 1993 Cartron obtained a copy of a pre-
nuptial agreement executed by his ex-wife in anticipation of
remarriage, The prenuptial agreement had been sent by fac-
simile transmission to an attorney who represented Mr.
Cartron's ex-wile and with whom Cartron shared a fax
machine. Although the prenuptial agreement was obviously
not intended to be received by Cartron he made a copy of it
and retained a copy in his possession. Cartron represented his
parents as creditors of his ex-wife in a Chapter 13 Bankruptcy
proceeding filed by his ex-wife. Cartron used the prenuptial
agreement to challenge or contest certain financial represen-
tations made by his wife in her bankruptcy petition. Cartron's
actions violated the following Rules of Professional Conduct of
the Alabama State Bar: Rule 4.4, Rule 8.4(e) and Rule 8.4(g).

[ASE No. 93-149]

*Montgomery attorney Keith Ausbhorn received a public rep-
rimand without general publication for violating Rules 1.5(b)
and 8.4(d), Alabama Rules of Professional Conduct, in connec-
tion with a dispute with his client regarding the scope of his
representation of the client and the compensation to be
received in exchange for that representation. Ausborn and a
client entered into an "attorney-client agreement”, which
Ausborn completed. The agreement, as completed by Ausborn,
contained numerous illegible and unintelligible handwritten
notations and corrections, The agreement was misleading and
ambiguous and failed to communicate with reasonable clarity
the basis or rate of the fee to be charged and the scope of the
representation. J[ASB No. 95-222]

=(in September 27, 1996, Birmingham attorney Sean
Edward McLaughlin received a public reprimand without gen-
eral publication. During the course of litigation, McLaughlin
sent several intemperate and offensive letters Lo opposing
counsel. In two of the letters, the Disciplinary Commission
determined thai McLaughlin had violated Rule 3.10 of the
Rules of Professional Conduct by threatening criminal prose-
cution solely to gain an advantage in a civil proceeding.
Mclaughlin’s reprimand was the result of a conditional guilty
plea he made with the bar. [ASB No. 96-006] W

Notice of Election

Commissioner,
President-Elect

by 5 p.m. on July 15, 1997.
Commissioners

Notice is given herewith pursuant to the Alabama State Bar Rules Governing Election of President-Elect and

The Alabama State Bar will elect a president-elect in 1997 to assume the presidency of the bar in July 1998, Any can-
didate must be a member in good standing on March 1, 1997. Petitions nominating a candidate must bear the signature
of 25 members in good standing of the Alabama State Bar and be received by the secretary of the state bar onor
before March 1, 1897. Any candidate for this office must also submit with the nominating petition a black and white
photograph and biographical data to be published in the May Alabama Lawyer.

Ballots will be mailed between May 15 and June 1 and must be receved at state bar headquarters

Bar commissioners will be elected by those lawyers with their principal offices in the following circuits: 2nd; 4th; 6th,
place no. 2; 9th; 10th, places no. 1, 2, 5, 8, and 9; 12th; 13th, place no. 2; 15th, place no. 2; 16th; 20th; 23rd, place no.
2, 24th; 27th; 29th; 38th; and 39th. Additional commissioners will be elected in these circuits for each 300 members of
the state bar with principal offices herein. The new commissioner positions will be determined by a census on March 1,
1997 and vacancies certified by the secretary on March 15, 1997,

The terms of any incumbent commissioners are retained.

All subsequent terms will be for three years.

Nominations may be made by petition bearing the signatures of five members in good standing with principal offices
in the circuit in which the election will be held or by the candidate’s written declaration of candidacy. Either must be
received by the secretary. no later than' 5 p.m. on the last Friday in Aprl (April 25, 1997).

Ballots will be prepared and mailed to members between May 15 and June 1, 1997, Ballots must be voted and
retumned by 5 p.m. on the second Tuesday in June (June 10, 1997) to state bar headquarters.

JANUARY 1887 | 35

The Alaharma Lawyer




Delinquent Notice
Licensing/Special Membership Dues
1996-97

All Alabama Attorneys:

The dual invoice for licenses or special memberships was mailed in mid-September
and was to be paid between October 1 and October 31. If you have not purchased an
occupational license or paid special membership dues, you are now delinquent!

In Active Private Practice:

Any attorney who engages in the active private practice of law in Alabama is required
to purchase an occupational license. The practice of law is defined in Section 34-3-6,
Code of Alabama, 1975, as amended. (Act #92-600 was passed by the Alabama
Legislature and amended Section 40-12-49, Code of Alabama, 1975, effective October
1, 1992.)

Occupational License: $287.50 (includes automatic 15 percent late penalty)

Not in Active Private Practice:

An attorney not engaged in the active private practice of law in Alabama may pay the
special membership fee to be a member in good standing. Judges, attorneys general,
United States attorneys, district attorneys, etc., who are exempt from licensing by virtue
of a position held, qualify for special membership. (Sections 34-3-17 & 18, Code of
Alabama, 1975, as amended)

Special Membership Dues: $125 (penalty not applicable)

Direct any questions to:
Diane Weldon, membership services director, at 1-800-354-6154 (in-state WATS),
(334) 269-1515, or e-mail: ms@alabar.org immediately!
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Opening of Courts
October 7 1996

traditional day for the formal opening r.}f the appeliate courtsin Alabarna At armher time: rt markad th:—:- return of ‘[hE
courts from their summer recess to begin a new term. Today the term is 364 days a vear. “which is necesstated by
the huge case load of most of the courts in Alabama. However, in my, opinior, We should continue, to observe this== = _
“ppening of courts” to review the past and to-anticipate the new. It is alsa-a time when we' can patise10. rarnember -
and honor the memory of our 67 colleagues who departed this life since the last opening.of murt ceremon»; Z
On October 2, 1995, the opening of court remarks were made by the Honorable Justice Richard L. Jones whu
since departed this fife. | was not there, but | would bet that Judge Joseph D, Phelps, who has-also: dapan&d thss Itfa
was in attendance to hear “Red's” remarks. And, since that time, two cifeuit judges in-y circuity Judge Williarmy 1;1
Bolling and Judge Robert E. Hodnett, Jr, have passed away. These four judges, likethe aihesﬁﬁ attornws une of
whom was Senator Michael A. Figures, have served their profession with henor and. dqsnnctmn in: mam.r wa_ys and'l
am sure they are now in a much higher court; but they all will be"sarely mjssed. |
Socrates once said, “The only good is knowledge and the only evil is ignorance.” | realize I:Jnh.r toe r::!aarlvmherﬁ oy Bk
detractors place me, but being totally honest with you and myself, | know that| do not possess the intellectiial abiity | |
or eloguence of the late Justice Jones, so | will not try. |
|'have asked, how do we adequately remember and honor our fallen comrades? As s:mﬂilsﬁc as it mayseen, |
think by always remembering what they stood for and worked so hard to achieve, and that isfan lndapendam ju:it- ' [
ciary with equal justice for all. These are mere words, but this'is the legaey of our friends. and depanad ca-workars.. BE |
Therefore, we shouild never forget or let others forget that our forefathers, such as Jefferson; M"' n, Hamiton | || [ 1
and almost all the framers of our federal Constitution, were endowed with infinite wisdam to agfal onandfommal| | | 1§ i
new govemment, with three separate and distinct branches of government; and to leave a l;:J-Iueunn5 _af the pﬂwer.% | L 5 '
and duties of each, staggers the imagination. And, if one would jUst glance at the ‘Feclerahst Papem , you weuld '
‘quickly see the ratification of the Constitution and new govemment was not easily accomplished: To coin a pr&sewt
day phrase, "Justdo it”, well, they just did it. et |' .
Now, | would ask you, did not most of our fallen members passess wisdarm not ﬂummon toall men? i Did the%f | E
not-sacrifice for the rest of us? And did they not leave a blueprint for us to follow? On-all’ countsy the answer rs a1
resounding “yes”. { |
A'wise man whose name was Carmegie once said, "As l'grow older; | pay less attention to i.furh_%at_m'en sayl just/
watch what they do.” EE ' |
Since | have grown older and'| have watched, | can report to you | liked what | saw. |, I1F:e Yol ::an shut m*,f ea.r{qs ‘ u
‘and see many of our fallen, and if we but listen we can actually hear what they said. In addition, I'm sure lf'!.l"uﬂebster% I '
Dictionany had pictures next to each word, words such as lady, gentlemen, jurist, intelligent, fair, and compassi ﬂnafte
excellent husband, wife, Christian, ete., you would certainly see the picture of many of our fallen nextitoleach word.
. The three branches of our Government are all, as they should be, entirely different. Our main COncer Shﬂulld be the
same, and that is to serve the citizens of this great state and countny, for it belongsite them. | ha_hf& said r!-rﬂﬂﬁ"rf._ r‘ﬂarw. |

= .l 2

The Afabarta Leuyer JEMUARY 1587 [ 37



A -
=
SRR

e T

SN e

e g g




Cidg e R

|

"

=il

g
e

N




Cunceaied for too long as a taboo subject,
unethical and illegal billing by attorneys has
recently emerged as a subject of widespread
discussion among lawyers, clients, judges and com-
mentators. Originally hailed for its objectivity and
efficiency, hourly billing is now widely assailed for
encouraging wasteful work and fraud. Virtually
non-existent a decade ago, disbarments and crimi-
nal prosecutions for fraudulent billing have become
almost commonplace.

The billing procedures used by most law firms
practically invite attorneys to pad bills. As Professor
Geoffrey Hazard has observed, “The notion of
padding undoubtedly crosses the mind of almost
anyone who has kept a time sheet.™ Since hill
padding is so hard to prove, dishonest billing might
be called "the perfect crime.” Both empirical and
anecdotal evidence suggests that it is not uncom-
mon. In reviewing bills in statutory fee cases, some
courts have uncovered oddities such as time billed
to a client before a file is opened. Legal audit firms
report similarly bizarre occurrences, such as billing
by phantom attorneys of whom the firm has no
record of employment, and a suwrprising incidence
of billings far in excess of 24 hours per day. And the
recent spate of criminal prosecutions of attorneys
for fraudulent billing suggests that illegal billing

practices may be more common than even pes-
simists have feared,

Two-thirds of the attorneys that I polled in a survey
in 1991 were personally aware of at least some
instances of billing fraud, although relatively few
helieved that it was a frequent practice.” In a survey
that I conducted during 1994-95, more than half of
the attorneys said that they believe that at least five
percent of the time billed by attorneys in this country
is padded-’ This figure is consistent with the experi-
ence of audit firms, which report that five to ten per-
cent of the bills that they examine are fraudulent.’ If
this figure is accurate, then lawyers are bilking clients
out of literally billions of dollars every year.

But while billing fraud is all too widespread, it is
probably the exception rather than the rule. A much
maore troubling—and costly—problem is that many
customary billing practices are legal but unethical
and that many outside attorneys are so blinded by
self-interest that they do not perceive any ethical dif-
ficulty. The most common billing abuse is excessive
zeal in representing clients. Time-based billing cre-
ates an inherent conflict of interest between the
client’s interest in the efficient disposition of its
business and the attornev’s interest in racking up
hours. Spurred on by a fervent desire to prove their
skill and dedication and to avoid malpractice suits by
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leaving no stone unturned in their representation of clients,
all too many attorneys have deluded themselves into believing
that no amount of work is too much. Willfully ignorant of the
law of diminishing returns, countless attorneys will milk a
file to death, billing time long after any marginal utility to
the client has vanished. In an ironic twist, other attorneys
overbill their clients in order to avoid exposure for malprac-
tice claims for not doing enough work.

The problem of overbilling is exacerbated by the tendency of
many firms (o evaluate attorneys, particularly associates, in
terms of the quantity rather than the quality of their work and
Lo place more and more pressure on attorneys Lo bill herculean
hours, Tallies of 3,000 hours, which require either iron stamina
or unethical billing practices, are not uncommeon. During my
years in practice, | rarely heard a fellow lawyer boast about the
quality of their work or its service to the client or to society,
Instead, all too many attornmeys seemed to evaluate their accom-
plishments almost solely in terms of sheer hours. The credibili-
ty of billing in excess of 2,000 hours is particularly suspect if
one assumes that an attorney normally must spend three hours
in the office for every two billable hours. Using this formula, a
lawver who bills 2,200 hours would need to spend 3 300 hours
in the office—an average of more than nine hours per day for
every day of the year.

In my 1994-95 survey, more than one-third of outside coun-
sel admitted that the prospect of billing additional hours has at
least sometimes influenced their decisions to proceed with work
that they otherwise would not have performed.® And half the
outside counsel and two-thirds of the inside counsel estimated
that at least ten percent of the work that is done by attarmeys is
motivated more by a desire to inflate hours than by a desire to
serve the real needs of the client.!

When questioned about specific tasks, attorneys are even
more jaundiced about the utility of specific billing activities.
For example, one-third of outside counsel and half of inside
counsel who responded to my 1994-95 survey thought that
at least 15 percent of all time billed for research is unneces-
sary.” Respondents to my survey were likewise highly skepti-
cal about the utility of much of the time billed for such tasks
as attending depositions and internal conferences.” Inside
counsel were more inclined than outside counsel in both of
my surveys to believe that unethical billing is widespread,
The disparity is not great, however. Inside counsel can't be
too soured on hourly billing or else they would replace it
with another system. More than 90 percent of the outside
counsel who responded to my 1994-95 survey indicated that
hourly billing remained their principal form of billing.”

In addition to churning files, many attorneys have increased
their hours by engagling in two much-criticized practices—mul-
tiple billing of clients for work performed at the same time
(“double billing™) and time-based billing for recycled work. The
American Bar Association strongly condemned both practices in
its 1993 apinion on billing ethics,” which the Disciplinary
Committee of the Alabama Bar Association officially adopted in
1994." Since an attorney who bills for hours that he has not
actually expended is engaging in blatantly illegal conduct,
billing on an hourly rather than a value-added basis for work
previously performed is blatantly fraudulent. Double billing is

more ethically ambiguous, since an attorney who bills Client A
for writing a brief at the same time that he bills Client B for
travel has actually expended time for both clients and provided
value to both. Although double billing is thus not fraudulent, it
is questionable insofar as most clients would not approve of it.
Only one-tenth of the outside counsel who responded to my
survey last vear indicated that double billing is an ethical prac-
tice when the client is not informed of iL.” Two-thirds of the
inside counsel said that outside counsel employed by their com-
panies sometimes engage in double hilling, although most said
that the practice was relatively rare.”

This is consistent with the survey of outside counsel;
three-quarters of whom said in my 1994-95 survey that they
never engage in double billing." This percentage was down
significantly from my 1991 survey, when only half said that
they had never engaged in double billing."” There was a cor-
responding increase in the percentage of outside counsel
who contended that double billing is unethical.”

Billing for recycled work also seems to be waning. Although
more than one-third of the outside counsel admitted to having
done this, the percentage who believed that it is an ethical prac-
tice even if the client was not informed of it fell from one-fifth
in the 1991 survey” to less than one-tenth in my 1994-95 sur-
vey.™ Although more than three-quarters of the outside counsel
knew of instances in which oultside counsel had billed their
company by the hour for work that was originally generated for
another client, only six percent regarded this as an ethical prac-
tice in the absence of client consent.”

WE SAVE YOUR
TIME...

MNow legal research assistance
is available when you need it
without the necessity of

adding a full-time associate or

clerk.

Research

With access 1o the State Law Library and Westlaw, we
provide fast and efficient service. For deadline work, we
can deliver information 10 you via COmmon carrer,
Federal Express, or FAX.

Famell Legal Research examines the issues thoroughly
through quality research, briel writing and analysis.
Our rates are 535.00 per hour, with a three hour
MnImm.
For Research Assistance contact:
Sarah Kathryn Farnell

112 Moore Building
Montgomery, AL 36104

(334) 277-7937

Mo representation & rmade ! Ihe quaiity of the ngil senices 1o be pertormed
& grearer fhan ihe qually of legal servces perionmed by oiher liwyers
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Some attorneys blame the codes of professional responsibility
for failing to provide guidance as Lo what constitutes ethical
billing practices. The Alabama Rules of Professional Cenduct,
for example, offer only very general guidance on hilling issues,
enjoining “clearly excessive” fees,” requiring attorneys to com-
municate the basis of fees to new clients,” and suggesting the
need for informed consent of the client to work performed by
the attornev.™ No rules, however, can adequately anticipate the
miyriad ethical situations in which an attorney might herself in
billing time. Much better than codes and rules are commeon
sense and a good conscience. But even the most honest lawvers
can find ways to justify ethically dubious practices and reason-
able attorneys can differ about constitutes ethical behavior.
Inside counsel therefore need Lo vigilantly monitor the hilling
practices of outside counsel.

The best way to start monitoring fee practices is up front—
with billing guidelines that spell out the boundaries of proper
hilling practices and squash opportunities for outside counsel to
claim after the fact that questionable hilling practices were in
the client’s interest. Since almost any billing practice is ethical
if the client consents to it, a fee agreement helps to choke off
many of the inevitable ethical ambiguities that inevitably arise
in the context of time-based billing. Most companies that have
hilling guidelines prohibit the practices of double billing and
hilling for ve-cycled work. In-house counsel can also insist that
attorneys bill their time in six-minute increments. The use of
ten-minute or 15-minute units provides attorneys with an
opportunity to round up the time of insignificant tasks, The

Yﬂu’rc handling a class action kawsuit,
and you are required to place ads in
several newspapers in several countles
or even states thar are affected. You're |
not in the business of media buying,
and you probably don't have the
time. But we do. it is our business.

.ANAS.haE 45 years of expenence plac-
ing newspaper adverising. We offer a
one-order, one-bill service where we
gather information, give free estimates, |
miake space reservations, send out ad |k
materials, collect rearsheets, and
provide one comprehensive bill. We
can even help in typeseting ad copy

for you

LL us help you save tme and money,
Contact ANAS for further information
ora quote, You can rely on us for all
of your advertising needs

Avasama Newsparer
Avvermisivg Service, Inc.
3324 InpEPENDENCE DRIVE, #200
Puone: (205) 871-7737
Fax: (205) 871-7740

Business affiflate of the Alobamn Press Assacintion
e Extablished in 193] eon

ABA Opinion seems to allow attorneys to round up time periods
to the minimum billing increment—in other words, an attor-
ney could hill 15 minutes for a one-minute phone call if her
firm used 15-minute increments. The combination of large
hilling increments and liberal rounding techniques costs clients
untold millions of dollars very vear, If, for example, an attorney
who bills at the rate of 180 per hour records ten one-minute
phone calls in 15-minute increments, he has billed the client
$450 in billings for $30 worth of work. The use of six-minute
increments reduces the likelihood of such mischief.

Corporations also might wish to insist that paralegals who bill
by the hour have bona fide paraprofessional credentials and are
not merely glorified clerks. Although there are no officially
defined credentials for paralegals, the major paralegal organiza-
tions and the ABA define a paralegal as someone who has for-
mil paralegal training or significant experience. In a recent
audit of a major firm, the Legalgard group found that only 13 of
the 22 persons whose work had been hilled at paralegal rates
over a period of years fell within this definition.™ The most out-
standing credential of one “paralegal” who was billed at $135
per hour was her job as a summer assistant manager at a cookie
store.” Since firms have also been known to bill secretaries,
messengers and other clerical personnel at hourly rates, a fee
agreement should also make clear that only attorneys and gen-
uine paralegals should be billed at hourly rates,

Likewise, inside counsel should make clear in the fee adree-
ment and through the monitoring of bills that attorneys cannot
normally bill time for clerical tasks. Although there are some
instances, of course, in which it may be more efficient for an
attorney to perform an essentially clerical lask, all too many
associates in large firms spend the bulk of their time engaged in
tasks that could be performed by paralegals or non-legal staff,
One legal auditor, for example, recently found an entry for six
and a half hours, at a rate of 3245, for “preparing closing room.”
Upon inguiry, she found that the attorney had billed the time
for placing documents on the table, checking the availability of
pencils and coffee, and other similar tasks.® In my most recent
survey, more than half of the inside counsel and more than a
third of outside counsel said that at least ten percent of the
waork that is presently performed by attorneys ought to be dele-
gated to paralegals or clerical staff.

Some corporations have established guidelines regarding the
number of attorneys that a firm can send to court or to deposi-
tions without prior client approval. Others have insisted that the
firm obtain client approval before undertaking any staffing
change. And all corporations should insist that attorneys refrain
from undertaking any major praject—for example, a motion to
compel discovery—without obtaining prior client approval.
Only half of the outside counsel who responded to my 1991 sur-
vey reported that they consult their client before undertaking a
project that will take more than ten hours of hillable time.
Although the extent to which attorneys will need prior approval
will depend upon the size and culture of the company and the
trustworthiness of the outside counsel, clients should encour-
age frequent communications,

Corporations also are insisting on more detailed bills,
Gone forever are the days of summary bills demanding pay-
ments “for services rendered.” In particular, inside counsel
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should discourage “block billing” and demand specific detail
for each discrete activity by an attorney.

Clients also need to demand that their outside counsel
take maximum advantage of the latest time-saving technolo-
gies. The use of such wonders as word processing and docu-
ment retrieval programs already has done much to reduce
the labor intensiveness of law firm services. Various studies
have demonstrated, however, that there is a big gap between
having modern technology and using it effectively. Many
associates are inept in using electronic research and actually
may be wasting more time on the computer than formerly
was wasted in the library.” Inside counsel should insist that
law firms offer training programs for new—and old—tech-
nologies and should scrutinize bills to make sure that they
are really using it to the best advantage.

Lawyers also might foster greater integrity in billing if they
were more willing to “blow the whistle” on outside counsel who
have engaged in illegal or unethical billing practices. We are all
naturally reluctant to impugn the integrily of our brothers and
sisters at the bar and we ought be afraid of making hasty or
unfounded accusations that will damage a lawyer’s reputation.
And many inside counsel are understandably inclined to exer-
cise charity and to try to avoid litigation when they catch out-
side counsel engaging in improper billing practices. But Rule
8.3 of the Alabama Rules of Professional Conduct requires a
lawyer to report a violation of the rules “to a tribunal or other
authority empowered to investigate or act upon such
violation."™ Notwithstanding this rule, many inside counsel
have preferred to sweep unethical or illegal billing under the
rug. A few more disciplinary proceedings, criminal prosecutions
and civil suits involving the more flagrant cases should encour-
age greater integrity by attorneys,

Despite their misgivings about the costs of time-based billing,
inside counsel do not tend to believe that alternative forms of
billing would improve the quality of legal services. Three-fifths
of the respondents to my latest survey said that alternative
forms would have no impact, and more than one-fifth believed
that it would tend to decrease the guality of legal services. The
opinion of outside counsel was substantially the same®

Mthough an increasing number of attormeys are experi-
menting with alternative fee arrangements, most agree that
other types of billing can create their own abuses. Contingent
fees, for example, create conflicts of interest between an attor-
ney and a client by giving the attorney a direct financial stake
in the outcome, while flat fees for projects or cases create an
incentive for an attorney to do too little work rather than too
much. “If you can think of a better system, please let me
know!," a partner in a Florida law firm scrawled on the survey
that he returned to me.

Whatever billing system they may choose, in-house counsel
need to provide outside counsel with incentives to abandon
their delusion that their busy-beaver mentality is designed to
serve the real needs of the client rather than to boost their own
hours and to become more accountable to their clients, The
abandonment of billing bacchanalia in favor of more sober prac-
tices would help to restore faith in the legal profession, assist
corporations in their on-going efforts to make themselves more
competitive, and reduce costs for consumers, who are the ulti-

mate victims of excessive attorney billing.

It would be unfortunate, however, if stricter monitoring of
attorney billing discouraged attorneys from performing work
that actually needed to be done and thereby encouraged a
shoddy quality of work product. We should never lose sight of
the fact that quality legal work does take time—a lot of time,
The tremendous care with which legal documents—con-
tracts, briefs, motion papers and the like—are prepared in the
United States contributes toward making the American legal
system the envy of the world. Surely there is a correlation
between careful and thoughtful legal work and a high quality
of justice. Attorneys need to continue to produce a highly
burnished work product. The challenge is to distinguish the
grain from the chaff,. B
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By David B. Byrne

United States Supreme
Court—Criminal

Sentencing Guidelines and
Downward Departures

Melendez v. United States,
_US.___ .64 US.LW 4525
{1996). Does a federal prosecutor’s
request that a cooperating defendant
be given the minimum of the applica-
ble guideline sentencing range permit
a federal judge to depart below a
lower statutory minimum sentence,
i.2., a downward departure? The
Supreme Court, split seven-to-two,
answered no,

In an opinion authored by Justice
Thomas, the Court held that a prison
sentence cannot go below the statuto-
ry minimum without a specific
request by government prosecutors.
Justices Souter and Stevens wrote
concurring opinions. Justice Breyer,
joined Justice O'Connor, filed a
strong dissent from the judgment.

Practice Point: It is important for
defense counsel, who represent coop-
erating co-defendants, to incorporate
in the terms of any plea agreement
not only the applicable guideline sen-
tencing range, but a commitment on
the part of the U.S. to permit the sen-
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tencing judge to depart below the
statutory minimum based upon “all
the attendant facts and eircum-
stances.”

This case clearly underscores the
role of an Assistant U.S. Attorney in
the sentencing process to the extent
that downward departures under Rule
5.1 are left to the discretion and
integrity of the prosecutor.

Beware, the Clock is Running

Carfisle v. United States,

__uUs, , 64 U.S.L.W. 4293
(1996). Do federal trial judges have
the authority or discretion, after con-
viction, to grant a motion for judg-
ment of acquittal if the motion is
filed beyond the seven-day deadline
provided for in the Federal Rules of
Criminal Procedure, Rule 29(c)?

The Court, again split by a seven-
to-two margin, answered no.

Justice Scalia, writing for the
Court, held that judges may not
stretch the deadline for the filing of a
motion for judgment of acquittal by
even one day. “There is simply no
room...for the granting of an untime-
ly post-verdict motion for judgment
of acquittal, regardless of whether the
maotion is accompanied by a claim of
actual innocence.”

Justice Stevens, joined by Justice
Kennedy in dissent, strongly dis-
agreed. Justice Stevens said,
“...Congress would not likely have
intended to require a district court to
enter a judgment of conviction
against a defendant whom it knows to
be innocent.” The dissent strongly
suggests that justice is subverted by
the rules when an untimely filing of a
post-judgment motion results in an
innocent person's conviction,

Can Ingestion of Alcohol Be Used to
Negate Specific Intent?

Montana v. Egelhoff, 1.8, 3
64 U.5.L.W. 4500 (1996), Can the
State of Montana bar a criminal
defendant from using drunkenness as
evidence that they did not act deliber-
ately? The Supreme Court, in a
sharply divided five-to-four vote,
answered yes.

Justice Scalia, writing for the
majority, held that “defendants do not
have a constitutional right to have all
relevant evidence introduced in court.
The rule comports with society's
moril perception that one who has
voluntarily impaired his own faculties
should be responsible for the conse-
quences.”

Justice Sandra Day 0'Connor wrote
a stinging dissenting opinion that was
joined by Justices Stevens, Souter and
Breyer. Justice O'Connor observed
that the Montana law at issue violated
due process because “it frees the
prosecution...from having to prove
beyond a reasonable doubt that the
defendant...possessed the required
mental state.”

Practice Point: Notwithstanding
the majority opinion in Montana v.
Egelholf, counsel needs to continue
to assert significant alcohol ingestion
as a basis to negate specific intent,
Whether a person with the requisite
miens rea can only be adjudicated in
light of the totality of the circum-
stances surrounding the purported
criminal conduct.

Standard of Appellate Review on
Fourth Amendment Queslions
Omelas v. United Stales,
—_u.s. , 64 1.5.L.W. 4373
(1996). In reviewing a trial judge's




findings that a police search conducted without a warrant
was based upon probable cause, should an appellate court
use a de novo standard? Chief Justice Rehnquist, writing
for the majority, said yes.

The Chiefl Justice reasoned that the less stringent “clear
error” standard of review should be confined to those cases
in which a judicially authorized search warrant was
obtained before the police conducted a search.

“The Fourth Amendment demonstrates a strong prefer-
ence for searches conducted pursuant to a warrant... Were
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we to eliminate this distinction, we would eliminate the
incentive for obtaining a warrant.”

Justice Scalia dessented and suggested that law enforce-
ment officers would still have ample incentive to proceed
by warrant even if appellate courts showed greater defer-
ence to trial judges’ rulings in warrantless search cases.

In-Custody Determination Involves a Mixed Question of
Law and Fact

Thompson p. Keohane, ____U.S._____, 64 U.5.L.W. 4027
{1996). 1s the question of whether a criminal suspect was
“in custody” when interrogated by the police a question of
fact so that a state court’s determination of such is entitled
to great deference by a federal judge? The Supreme Court,
in a seven-to-two decision, answered no.

Justice Ginsburg, writing for the majority, held that
whether a suspect was in custody is a "mixed question of
law and fact...and the presumption of correctness there-
fore does not apply.”

The Court’s opinion instructed federal judgdes to under-
take an “independent review” of the “in custody” question.

Justice Thomas wrote a dissent in which the Chief
Justice joined. W
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Problems Applying the Life of

Georgia v. Johnson Case in the
Product Liability Setting:

WhERE Do WE Go WiTH
PUNITIVE DAMAGES AFTER
BMW v. GORE?

By Andrew C. Clausen and Annette M. Carwie
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member of the On April 26, 1996, the Alabama Supreme Court issued an opinion in
f'r':f":‘:t']: o the case of Life Insurance Co. of Georgia v. Daisey Johnson, 1996 WL
partner with fhe Mabile 202543 (Ala.), which significantly changed both evidentiary rules and trial
fiem of Carr, Alford, procedure for assessing punitive damages in Alabama. While Life of
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Georgia was on appeal to the 11.5. Supreme Court, that Court issued an
opinion identifving constitutional guidelines for the assessment of puni-
tive damages in a case entitled BMW of North America, Inc. v. Gore, 1996
WL 262429 (U1.5.). The Supreme Court then remanded Life of Georgia for
reconsideration in light of its opinion in BMW. Although these cases
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Discussion of Johnson wv. Life of Georgia and
BMW v. Gore

Daisey Johnson sued Life of Georgiia alleging fraud in the sale
of a Medicare supplement insurance policy that was of no benefit
to her because she was eligible for Medicaid. A jury verdict was
returned in favor of Ms, Johnson in the amount of $250,000 in
compensatory and $15 million in punitive damages. The trial
court remitted the punitive award to §12.5 million, Life of
Georgia appealed. Justice Shores delivered the opinion for the
courl which affirmed the compensatory award and further
reduced the punitive award to §5 million.

Life of Ceorgia argued in the Alabama Supreme Court that the
punitive award was grossly excessive and violative of due process.
The Alabama court seized the opportunity to change the trial
procedure in punitive damage cases in an effort to better satisfy
the due process requirements of the 14th Amendment. The courl
had previously adopted a procedure whereby the trial judge must
conduct a post-trial review in punitive damage cases and analyze
the verdict using several factors set forth in Green O Co. ».
Hornsby, 539 50.2d 218 (Ala. 1989) and Hammond v. City of
Gadsden, 493 So.2d 1374 (ANla. 1986). However, the court con-
cluded in Life of Georgia that this procedure had proved inade-
quate, lamenting that “in most cases, it could be argued that the
jury has incomplete information from which to determine with
certainty the amount that is appropriate to serve the ends for
which punitive damages were intended.” Life of Georgia at 7.

To resolve these issues, the courl introduced some dramatic
changes. The first is a bifurcated trial procedure wherein the jury
determines whether there is punitive liability in the first phase, If
they do, the trial resumes for determination of an appropriate
punitive award. The second change is that in determining the
amount of punitive damages. the jury will now hear evidence
regarding all of the factors previously considered only by the
judge during post-trial review of the punitive verdict. Several of
these factors will be discussed below:.

The court was also concerned that punitive damage verdicts
are perceived as an unfair windfall to plaintiffs. To remedy this
problem, the Life of Georgia decision held that part of the puni-
tive damage awards should be paid into the state general fund.
After post-verdict and appellate review, the amount of the judg-
menl pertaining to punitive damages will be paid into the trial
court. All costs and attomeys” fees will be paid. The clerk of court
will then divide the remaining amount equally between the plain-
tiff and the state. Life of Georgia at 10-14.

The much publicized BMW v, Gore case involved a jury verdict
of $4,000 in compensatory damages and $4 million in punitive
damages retumed against a car manufacturer for fraud in not
disclosing pre-sale damage repairs to consumers that amounted
to less than three percent of the car's suggested retail price. After
reviewing the verdict according to the Green Ol and Hammond
factors the Alabama Supreme Court remitted the $4 million
punitive damage award to $2 million, also noting that evidence of
sales of other refinished vehicles sold as new in other states was
inappropriately considered by the jury. The case was appealed to
the 1S, Supreme Court which reversed and remanded.

The BMW opinion identified three “guideposts” for determin-
ing fairness of a punitive award: 1) reprehensibility of defendant’s
conduct; 2) the ratio of actual harm to the punitive award; and 3)

the difference between the punitive award and other criminal
sanctions that may have been imposed. The Supreme Court con-
sidered the wrongful conduct of BMW in light of these criteria
and found the imposition of $2 million in punitive damages was
grossly excessive and, thus, violative of the Due Process Clause of
the 14th Amendment.

Regarding the first guidepost, the ULS. Supreme Court con-
cluded that BMW's conduct was nol so reprehensible as to justily
the punitive judgment rendered. The Court agreed with the
Alabama court that the jury had improperly computed the
amount of punitive damages by multiplying compensatory dam-
ages by the number of similar sales in other jurisdictions. BMW
at 4. Since an Alabama jury may only punish conduct that
impacts Alabama consumers, the “scope of the interest in punish-
ment and deterrence must necessarily be limited.” BMW at 7.
Further, since BMW's conduct inflicted purely economic harm,
evinced no indifference to or reckless disregard for the health and
safety of others, and BMW made no deliberate false statements,
its conduct could not be said to “establish the high degree of cul-
pability that warrants a substantial punitive damage award.”
BMW at 10,

The $2 million award was also not justified after consideration
of the second guidepost, the ratio of the amount of the award to
actual harm. The court acknowledged there is no mathematical
formula to calculate the constitutionality of damages, but, in this
case, a 500-to-1 ratio was unreasonable,

After considering the third guidepost, a comparison to crimi-
nal sanctions for comparable conduct, the Court decided that
BMW did not receive fair notice that it may be subject to a mul-
timillion dollar penalty for conduct that under the Deceplive
Trade Practices Act would merit a minimal penalty. That BMW
is a large corporation rather than an impecunious individual
“does not diminish its entitlement to fair notice of the demands
that the several Statés impose on the conduct of its business.”
BMW at 12,

The concurring opinion by Justice Brever in which Justices
0'Connor and Souter joined, suggdested that not only was the
award in Gore excessive, bul the Green Off and Harmmond factors
offer no significant constraints or protection against arbitrary
results. Justice Brever wrote that although the vagueness of these
factors does not, by itself, violate due process, citing Pacific Mut.
Ins. Co. v. Haslip, 499 U1.S. 1 (1991), the factors are so open-
ended they risk arbitrary results, These Justices believed that if
the Alabama court had offered some olher standard, “that either
directly, or indirectly as background, might have supplied the
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constraining legal force that the statute and Green Odl standards
{as interpreled here) lack” their decision might have “counseled
more deferential review by this Court.” BMW at 15-16.

Applying the Green Oil Factors in Product
Liability Cases

In light of the 1.5, Supreme Court's decision in BMW, this arti-
cle will now examine how the decision in Life of Georgia to give
juries evidence regarding the Green Ol factors may have an
impact an the determination of punitive damages in products lia-
bility cases.

1. Does the punitive damages award bear a reasonable relation-
ship to the harm likely to occur from the defendant’s conduct?

The problem arises when a jury considers how “the harm likely
to occur from the defendant’s conduct” should be defined. Unlike
the Gore case, where the wrongful conduct involved only a small
percentage of all BMW's sold, the typical products liability case
will include allegations of defective design and defective warn-
ings, which implicate every unit of the subject product the manu-
facturer has ever produced. In an imperfect world no product is
perfectly safe. Even if a product is extremely safe, when a manu-
facturer mass produces millions of them, the product will be
associated with some accidents and injuries. Alabama clearly rec-
ognizes that a manufacturer is not required to produce a product
that is accident-proof, but only one that is reasonably safe for its
normal uses. See Alabama Pattern Jury Instruction 32.01.

In a products case, the plaintiff will focus on the knowledge of
the manufacturer that a number of accidents and injuries have
happened and argue the manufacturer wantonly continued to sell
the product despite this knowledge, The plaintiff will emphasize
how serious the resulting injuries are, The problem with this
Creen O6f factor is that several dozen serious injuries will often
persuade juries that a manufacturer is wanton regardless of
uncontroverted evidence that millions of people have safely used
it for years.

A typical example of this problem arose in Hardy v, General
Motors Corp., which was recently tried in Lowndes County. In
an illustration of excellent advocacy, Jere Beasley introduced
evidence of 211 side-door ejection accidents at trial and then
argued GM management knowingly sold dangerous door
latches. However, GM had sold some 30 million cars with
these latches, which represents an infinitesimal failure rate of
00T percent. One might ask whether a manufacturer could
reasonably believe that a product which functions properly
99.9993 percent of the time is safe, but the jury in Hardy
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found liability and awarded $2.5 million in economic damages,
$47.5 million for mental anguish and loss of consortium and
$100 million in punitive damages. Max Boot, In fhe Land of
Lawsuifs, Wall 5t. 1., Oct. 30, 1996,

The Gore decision’s admonition that punitive damages must be
determined with respect to harm that occurred solely within
Alabama gives support for a motion to exclude evidence of all
accidents except those occurring within the state. However, a
skillful plaintiff attorney will argue that evidence of accidents
nationwide is relevant to the issue of the defect as well as notice
thereof to the defendant, Citing the Life of Georgia case, he or
she can further argue that a limiting instruction to the jury will
prevent improper consideration of non-Alabama injuries in deter-
mining the amount of punitive damages because, as Justice
Shores states in that opinion: “There is no reason to assume that
a jury would disregard the trial court’s instructions.” Life of
Georgra at 7.

2. The degree of reprehensibility of defendant’s conduct

The challenge faced hy the product manufacturer under this
factor is created by evidence which is proffered in virtually every
case that the alleged defect could have been eliminated by some
design change which would have increased the cost of the prod-
uet, The argument follows that the decision not to make the
“safety design” change is evidence of the manufacturer’s repre-
hensibility in choosing greater profits instead.

The manufacturer’s dilemma is that when attempting to make
a product increasingly safer, eventually the point of diminishing
returns is reached. Ultimately, every manufacturer must wrestle
with the question of how safe is safe enough, knowing, again,
that no product will ever be perfectly safe,

Regardless of how high the manufacturer sets the design safety
standard, when an accident does occur, the plaintiff's lawyer will
have an expert to testify the product could have been made safer,
and the injury prevented, if the manufacturer had just been will-
ing to spend some additional money. As a result, an argument for
reprehensibility can be supported in virtually every case,

The BMW majority clearly validates the use of this factor,
describing it as “[plerhaps the most important indicium™ of
whether a punitive award is reasonable. However, the concurring
opinion by Justices O'Connor, Souter and Breyer observes that
this, along with the other Green O factors, has “provided no sig-
nificant constraints or protection against arbitrary results.” BMW
at 14. The basic problem is that, while consideration of this factor
is appropriate, no guidance is provided to a jury as to how it
should be applied. Analysis suggests this may be particularly true
in the context of product liability cases. Consider the sub-parts of
this factor as set forth on page 9 of the Life of Georgia opinion:

{a) the duration of the conduct

Product manufacturers typically build the same types of prod-
ucts for a long time. The product is usually improved and refined
as time goes by, but the basic concept for it does not change. As
noted above, virtually all product liability suits allege design and
warning defects which are applicable to all products of the same
type the manufacturer has previously sold. As a result, almost all
products claims will involve conduct which is of long duration.

{b) the degree of defendant’s awareness of any hazard which
this conduct has caused or is likely to cause

Under Alabama strict liability products law the manufacturer is
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conclusively presumed to have knowledge of any hazards associ-
ated with his or her products. Beyvond this, most manufacturers
are aware of the design aspect alleged to be defective; however,
they believe their product is reasonably safe and defend the prod-
uct on the basis that the design aspect at issue does not const-
tute a defect. Thus, the manufacturer’s awareness of the alleged
defect can seldom be effectively challenged.

(c) any concealment or cover-up of the hazard

A hazard which is open and obvious does not constitute a
defect under Alabama law. Therefore, by definition, any time a
jury concludes a product is defective, there is a risk the jury will
also conclude the hazard at issue was concealed. This is because
of the inherent difficulty in distinguishing between a latent defect
and a concealed defect where it is undisputed that the manufac-
turer made the product and thus, is deemed to have superior
knowledge thereof,

(d) existence and frequency of similar past conduct

As noted above, in the typical case, the product at issue has
been mass produced for years. If the jury is instructed that
punitive damages should be increased based on the frequency of
similar past conduct, the verdict will be increased in virtually
every case.

Given the unigue context of products liability design defect
cases, none of these sub-factors give the jury real guidance
about how Lo judge whether a manufacturer’s conduct was rep-
rehensible, and will simply tend to increase the punitive verdict
in every case.

3. Punitive damages should remove the profitability of the
wrongful conduct

Again, the difficulty in applying this factor is most clear in the
defective design case. As noted above, the typical case involves
opinion evidence introduced through the plaintiff's expert that,
for only a small additional cost, say $15 per unit, the manufactur-
er could have added a safety guard or made a design change
which would have prevented the accident as well as the plaintiffs
needless suffering. The plaintiff's attorney will then introduce evi-
dence that during the last decade the defendant has sold five mil-
lion units of the defective product during the last ten vears in
Alabama. Under this Green Oif factor, the minimum appropriate
punitive award in this scenario would be $75 million.

Such an approach completely ignores the reality that profits
from a manufacturing operation do not accumulate in the com-
pany's bank account for vears on end. They get reinvested in new
technology, plant and equipment, get used to retire debt and ulti-
mately are distributed as emplovee salaries, bonuses and divi-

CONFERENCE ON MEDIATION

Richard Wilson & Associates
Registered Professional

Court Reporters

804 5. Perry Street
Montgomery, Alabama 36104

264-6433

dends to the shareholders. The result is that a punitive verdict
calculated to remove a manufacturer's profits from years past will
imevitably result in excessive punishment, and can drastically
affect a company’s financial ahility to survive,

4. Defendant’s financial condition

This may be the most complex and interesting of the Green Oif
factors. In his dissent, Chief Justice Hooper notes that: “Evidence
of a defendant's wealth or financial standing has never been
admissible in a jury trial.” Life of Georgia, at p.19. For 140 years,
prior jurisprudence was well settled that evidence of the wealth
or poverty of the parties to litigation should not be admissible
because of the risk the jury will be improperly influenced by the
relative economic positions of the parties. The chief justice cor-
rectly notes in the 1987 “Tort Reform Act,” Ala. Code § 6-11-
23(b), the legislature codified this common law, thus evidencing
its position on the issue. fd.

In the products liability selting, having the jury consider the
defendant’s financial condition will almost always serve to
increase an award. This is because in a typical case, even if a com-
pany is sbruggling to survive financially and has posted losses in
recent years, on cross examination the plaintifi’s attorney will
introduce gross sales numbers into evidence, many times in mil-
lions or tens of millions of dollars when accumulated over several
years. Couple this with the jury's preexisting determination that
the defendant needs to be punished, along with the jury charge
admonishing that a punitive award should “sting,” and it is sub-
mitted that the jury’s consideration of this factor will seldom
operate to constrain improper passion or prejudice,

Another interesting dilemma arises in the common situa-
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tion where a manufacturer has a high self-insured retention or,
less commonly, is totally self-insured. In order to self-insure,
whether partially or totally, a company will have to draw up
contingent reserves which serve the same exact purpose as a
primary insurance policy. Under this Green O factor, the
astute plaintiff attorney will argue the reserve monies relate to
the financial condition of the defendant and should be dis-
closed to the jury as evidence supporting a larger punitive
award. On the other hand, the defendant will argue the
reserves serve the same purpose as insurance and should be
inadmissible, It is submitted that it is irrational to subject a
defendant to differing punitive damage exposures based solely
on whether the company chooses to structure ils insurance
coverage with a large or small deductible amount.
5. The cost of the litigation to the plaintiff

Instructing the jury to add the plaintiff’s legal fees to their puni-
tive verdict may result in plaintiffs agreeing to contingency fees
which are unfair. Over the years, the average contingency fee
agreement has increased from the traditional one-third to 40 per-
cent of any recovery. In most product liability cases lawyers now
charge fees of 50 percent or higher, exclusive of litigation costs. If
the jury will be instructed Lo add attorneys fees to the punitive
damage verdict, the plaintiff may be willing to agree to 60 percent
or maybe even 70 percent fee rates for punitive damage awards,
thinking that if they lose, nothing is owed, and if they win, the
defendant is going to have to pay their attorney’s fees anyway,
6. Criminal sanctions should be considered in mitigation

The Life of Georgia opinion instructs that the jury should be

informed if a defendant has been convicted of a crime related to
the behavior which is the subject of the civil suit. This is so the
jury can consider the criminal conviction in mitigation of the
punitive damages that will be awarded. In practice, it is difficult to
understand how the application of this factor will serve to con-
strain a jury or reduce the risk of an excessive or arbitrary award.
The problem is simply that for many jurors, having already decid-
ed a defendant’s behavior was such that civil punitive damages
should be awarded, being told that the defendant was also the sub-
ject of a related criminal conviction may well inspire an increased
verdict instead.
7. Other civil actions based on the same conduct should be taken
into account in mitigation of punitive damages

From the product manufacturer’s perspective, this factor may
be the most troubling of all. Evidence of other verdicts is supposed
to be considered by the jury as a mitigating factor, but as with
prior criminal convictions, many jurors may see this as a reason
to increase the verdict instead. This will be particularly true where
a skillful lawyer argues that management knew about the alleged
defect and knew about the injuries, but concluded it would be
cheaper to keep selling the product even though it cost millions to
pay off the lawsuits.

Moreover, the plaintiff can argue that, even after paying mil-
lions in damages, the defendant is undeterred, and will still
keep selling the defective product to thousands of unsuspecting
consumers unless the punitive award in this case is big enough
to send them the message they haven't learned from all the
prior damages combined, Again, it is difficult to feel confident
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that letting the jury consider such evidence will have the con-
straining effect on punitive awards contemplated in the Gore
o, BMW decision.

Life of Georgia's Provision Allocating Damages to
the State Will Not Work as Intended

Considering the foregoing analysis, it is submitted that having
the jury consider the Green Odf factors in determining a punitive
damage award is not likely to reduce the risk of arbitrary or
excessive verdicts in product liability cases. In fact, the result may
be increasing numbers of ever larger punitive verdicts, possibly
influenced by the juries’ belief that half of the punitive damages
will go o the state.

[ronically, however, it is virtually guaranteed that, regardless
of the jury's intent as to allocation of a punitive award, the State
will never receive any of it. This is because Life of Georgia is
quite explicit that the State has no vested interest in any puni-
tive award, and has “no right to intervene or participate in such

ases.” The parties “continue to have full authority to settle
cases without the participation or consent of the State,” and
“li]n the case of settlement, the parties need not designate any
part of the settlement proceeds as punitive damages and no part
of the settlernent shall be paid into the general fund.” Life of
Ceorgia at p. 30,

Given this context, after a punitive verdict is rendered, the
plaintiff has an incentive to settle for any amount less than the
total judgment that would reduce the share which would other-
wise go to the state, thereby increasing the total money going to

the plaintiff. This also eliminates the income tax liahility that
would have otherwise existed as to the punitive portion of the
verdict. Of course, the dollars are all the same to the defendant.
Unless completely confident of reversal on appeal, the defendant
will see settlement as an opportunity to reduce the punitive judg-
ment by up to one-half, and maybe more, depending on the tax
implications to the plaintiff.,

Because There Is No Double Jeopardy Protection
in Civil Suits, Punitive Damages Inevitably Result

Perhaps the most frustrating aspect of trying to defend
punitive damage claims from a manufacturer's perspective is
that lawyers can file multiple, identical lawsuits, until a puni-
tive award is eventually obtained. The fact that a prior jury
finds a defendant innocent of punitive conduct in one case
creates no double jeopardy protection in a civil setting,
although, this rule might change if a portion of the punitive
verdict is paid to the state. Life of Georgia at 20-21. (Maddox,
1., concurring in part; dissenting in part). Ironically, just a few
months before the Gore case went to trial, another case was
tried against BMW based on an identical claim. Yafes v. BMW
of North America, Inc. , 642 S0.2d 937 (Ala. 1993), was tried
by the same plaintiffs lawyers against the same defense
lawyers in the same venue involving the same facts. The Yates
Jury awarded a comparable amount of compensatory damages
but refused to award punitive damages.

During discovery, however, the plaintiff's lawyers obtained the
names and addresses of other BMW owners who had purchased
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similarly refinished cars, and filed suits
on behalf of 24 of them, too. Rather than
consolidating all of the cases for trial, the
plaintiffs recognized they could get mul-
tiple bites at the punitive damages apple
by trying each case separately. The
lawyers were (ree to sue BMW over and
over until they improved their trial pre-
sentation or perhaps just got lucky.

Conclusion

In conclusion, jury awards of punitive
damages in Alabama have dramatically
increased in the past 15 years, It is hard
to see how the changes set forth in the
Life of Georgia opinion will reduce the
risk of arbitrary, inconsistent, grossly
excessive or otherwise unconstitutional
punitive damage verdicts. Maybe it is
time to go back to basics and reconsider
the goals and reasons for having punitive
damages in the first place: “Vindication of
the public interest and deterrence to the
defendant and others who might commit
similar wrongs in the future.” Life of
Georgia at 10, The method for determin-
ing such punishment should be designed
solely to achieve these societal purposes,
The focus in punitive damage assessment
should be on determining what is the
minimal amount that will fairly but effec-
tively punish and deter the particular
conduct in question. Wilson ¢ Dukona
Corp., NV, 547 So0.2d 70 (Ala. 1989), The
Alabama Supreme Court is correct that
there is no individual constitutional right
to have a jury determine punitive dam-
ages in a civil case. Life of Georgia at 11;
Armstrong v. Roger’s Chtdoor Sports,
Inc., 581 S0.2d 414, 431 (Ala. 1991)
(Houston, J., dissenting).

Trial judges routinely determine crimi-
nal punishment. Given the fact that, asa
practical matter, punitive awards in
Alabarma are currently being determined
by trial and appellate judges anyway,
maybe we should consider having judges
make the determination in the first place.
Evidence regarding the Green Oif and
Hammond factors was never intended to
be considered by juries. Life of Georgia at
19 (Hooper, CJ., concurring in the result
in part and dissenting in part). Training
and experience helps a judge to avoid the
prejudice that could infect a jury's verdict
as a result of considering such evidence.
Mareover, the judge has the benefit of
knowledge regarding other punitive ver-

dicts previously rendered in similar cases.
The judge could still consider the repre-
hensibility of the defendant’s conduct,
MW at B, and compare the punitive
damage award with any civil or criminal
penalties that could be imposed by the
legislature for comparable misconduct.
This would also address the LS. Supreme
Court’s concern that a defendant receive
fair notice of the severity of the penalty
that may be imposed. See BMW at 10-14.

As an alternalive, the legislature might
consider enacting a statute which limits
the recovery of any punitive award to
twice the amount of the compensatory
award or $250,000, whichever is greater.
This is the recommendation of the
American College of Trial Lawyers in
their Report on Punitive Damages of the
Committee on Special Problems in the
Administration of Justice, March 3, 1989,
“This approach provides for flexibility.
The plaintiff that suffers amounts of com-
pensatory harm below $125,000 as a
result of outrageous conduct by the
defendant would be permitted to recover
a substantial punitive award, but the limit
of $250,000 would prevent an excessive
award, On the other hand, where the
compensatory harm exceeds $125,000 the
ceiling on any punitive award would rise
commensurately with the compensatory
harm. There would be no limit in the
serious injury cases except for the tre-
bling effect provided by the formula.” /d.
at 15. For many years treble damages
have been considered appropriate punish-
ment under federal law for violations of
anti-trust laws and illegal conduct under
RICO. See 15 US.CA. $15 and 18
U.5.CA. §1964 (1996),

If & fixed multiplier is not acceptable, a
range of multipliers could be provided. In
addition, or perhaps alternatively, a hybrid
approach is possible wherein the jury
could provide a recommendation which
the judge could consider in making his or
her own independent assessment. This
procedure was proposed by the governor
when he called a special legislative session
in 1986 to consider tort reform. These
suggested approaches would clearly com-
ply with the criteria set forth by the U5,
Supreme Court in the BMW decision,
reduce the risk of excessive verdicts vet
and still provide necessary flexibility in
determining punitive damages. H
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By J. Anthony McLain, general counsel

Direct Mail Solicitation

Question One:
Rule 7.3(b){2)(v) of the Rules of
Professional Conduct requires a
lawyver who is sending out a direct
mail letter to a prospective client to
put the word “Advertisement” in 14-
point red ink in the lower left hand
corner of the envelope. If this aspect
of the rule is complied with, is it per-
Ad rt‘ - missible to put other words or terms
Ve lSlng on the envelope as well?
Question Two:

Rule 7.3(b}2)(i) requires a lawyer
to send to the General Counsel's
Office a list of names and addresses of
those persons to whom a direct mail
solicitation letter has been sent. Can
this requirement be satisfied by send-
ing in a computer disk on which that
information is contained?

Answer, Question One:
According to the Comment of new
Rule 7.3, the purpose of requiring the

word “Advertisement” on the enve-
lope of a direct mail solicitation letter
is to avoid the perception that the let-
ter must be opened merely because it
is from a lawyer, when it only con-
tains a solicitation for legal business.
It is the Commission's opinion that
the addition of other words or terms
on the envelope are nothing but
attempts to subvert the recipient's
option of disregarding a legal adver-
tisement. Direct mail envelopes that
contain extrancous terms are not per-
missible and would be in violation of
Rule 7.3(b){2)(v) of the Rules of
Professional Conduct.

Answer, Question Two:

The submission of computer disks
containing the names and addresses
of persons to whom direct mail let-
ters have been sent does not comply
with the filing requirement of Rule

J. Anthony McLain

> OPINIONS OF THE GENERAL COUNSEL

7.3(b)(2)(i). The Commission inter-
prets the term “list” as used in this
rule to mean a written or printed
series of names, The acceptance of
computer disks creates storage prob-
lems, and more importantly, the risk
of infecting the state bar's computer
system with a virus. The only way to
access the information from a disk is
to run it on a computer. The informa-
tion on a printed list is immediately
self-evident.

[RD-96-05]

Advertising on the Internet

Question:

Do the Alabama Rules of
Professional Conduct apply to lawyer
advertising on the Internet or private
on-line services?

Answer:

The number of options available for
disseminating lawyer advertising has
grown rapidly and will continue to
grow over lime. However, the adver-
tising and solicitation rules found
within the Rules of Professional
Conduct focus on content of advertis-
ing and not on the means used to
advertise. It is the Disciplinary
Commission's opinion that any infor-
mation made available to the public
about a lawyer or a lawyer's services
on the Internet or private on-line ser-
vices is subject to regulation under
the rules on advertising and solicita-
tion. It makes no difference whether
it is done through a web page, a bul-
letin board, or via unsolicited elec-
tronic mail, Any advertising or pro-
motional activity transmitted through
the use of a computer is subject to
regulation like any other form of
lawyer advertising, [RO-96-07] m
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RESPECTING THE RULES:

The Lowe-Edgar Aberration
Endangers the Integrity
of Rules 18(c), 20, 21, and 42(b)

By Jerome A, Holfman

Respecting Each Other

I am aboul to say some critical things about three opinions
by the Alabama Supreme Court, including an opinion written
by one of my all-time favorites on the court. That makes this
an appropriate occasion to restate something [ said to the
court years ago about the partnership of judge and commenta-
tor. 1, Hoffman, The Scintilla Rule and Other Topics, 43 ALA.
LAW. 259, 259 (April 1982). 1 enjoy the great luxury (as well as
the responsibility) of earning my keep by thinking about civil
procedure for many of my waking hours. Judges, on the other
hand, are among the great surviving generalists in a society of
increasingly narrow specialists, We expect them to render
informed decisions across great expanses of the corpus juris,

And vel, when judges solve procedure problems, | review their
solutions as if they had nothing to do but think about civil
procedure. And some other commentator lurks in virtually
every specialty of the law, second-guessing judicial decisions
as if judges had only that specialty to think ahout. If it were a
game, it would be mightily unfair. But neither judges, com-
mentators, lawyers, nor onlookers ought to view it as some
gaming exercise in one-upmanship, It's not a game we're
engaged in, but a collective enterprise which strives toward
making Alabama jurisprudence the kind of national model
that the Alabama court system became with the reforms of the
"T0s. In that spirit, as in the past and future, 1 offer the sug-
gestions that appear here.
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Respecting the Rules: Rule
18(c) and Others Under Siege

Rule 18(c) does not prevent a plaintiff
from joining, under Rule 20, a conditional
claim against his own un- or underinsured
motorist insurer with his claim against a
motorist-tortfeasor. Rule 18(c) only forbids
“a jury trial of a liability insurance cover-
age guestion jointly with the friaf of a
related damage claim against an insured.”
ALA. R. CIV. P. 18(c) (emphasis added). It
does not require severance, nor does it for-
bid joint management of the claims dur-
ing the pleading and discovery stages. The
trial court must, however, upon appropri-
ate motion, order separate trials of the two
claims under Rule 42(b), In a series of
cases, the Alabama Supreme Court has
ignored these straightforward propositions
and procedures, clearly contemplated by
the Alabama Rules of Civil Procedure, in
favor of an extraordinary “opt-out” proce-
dure, apparently administered outside the
Rules.

Although others might, | do not here
sugigest that a court exceeds its authority
by entertaining motions for procedural
dispositions not expressly authorized by
formally adopted and published Rules. At
least for present purposes, | suggest only
that a court does not act judiciously by
supplanting its own formally adopted and
published Rules with other rules derived
in some less public way, At the very least,
it does not do so without acknowledging
the existence of the general rules it honors
in the breach and without explaining why
it chooses not to follow them,

The court introduced its extra-Rules
“opt-out” rationale in Lowe v. Natiorwide
Isurance Company, 521 So, 2d 1308
(Ala. 1988). “A plaintiff,” the court began,

is allowed either to join as a party
defendant his own Lability insurer in a
suit against the underinsured motorist
or merely to give it notice of the filing
of the action against the motorist and
of the possibility of a claim under the
underinsured motorist coverage at the
conclusion of the trial,

Id. at 1310 (emphasis in original).
Therein, the court stated nothing new,
but merely restated the effect of super-
imposing modern Rule 20 upon com-
mon law joinder practice, including the
dactrine of voucher to warranty, “If,” the

court continued,
the insurer is named as a party, it
would have the right, within a reason-
able time after service of process, to
elect either to participate in the trial
{in which case its identity and the rea-
son for its being imvolved are proper
information for the jury), or not to par-
ticipate in the trial (in which case no
mention of it or its potential involve-
ment is permitted by the trial court).

Id. (italicized emphasis in original; bold-
faced emphasis added). The key words “in
the trial™ suggest the regular procedure
for separate trials provided by Rule 42(b).
The court did not, however, cite Rule
42(b) al this point or, indeed, anywhere in
its opinion. (In his special concurrence,
Justice Maddox did cite Rules 18(c) and
42, /d. at 1310-11.) “Under either elec-
tion,” the court went on, “the insurer
would be bound by the fact finder's deci-
sions on the issues of liability and dam-
ages.” id, It would not be bound, however,
on issues relevant to coverage. By this pas-
sage, the court merely recognized that the
implications of the old common law
voucher to warranty doctrine apply to sep-
arate trials under the modern rules of pro-
cedure just as they applied to separate
actions under common law procedure.
Next, the court said, “If the insurer is not
joined but mevely is given notice of the fil-
ing of the action, it can decide either to
intervene or to stay out of the case.” fd.
(emphasis in original). Here also, the
court stated nothing new, bul merely
restaled without explicit reference the
effect of superimposing modern Rule 24
{the intervention rule) upon common law
joinder practice, including the doctrine of
voucher to warranty. “The results of either
choice,” the court concluded, “parallel
those set out above—where the insurer &
joined as a party defendant.” /d. (emphasis
in original). Once again, this stated noth-
ing new.

In retrospect, the court’s mistake, and a
mistake it now seems to have been, lay in
saying anything at all in a case in which
the parties had already resolved the issue
they had brought before the court. That
issue was whether Rule 18(c) had to be
read so broadly as to restrict the salutary
operation of Rule 20, That is, did Rule
18(e) prevent the plaintiff from joining the
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insurance company as a co-defendant in
her complaint? In their brief on appeal,
counsel for the insurer conceded that Rule
18(c) did not require so much. Notwith-
standing counsel’s invitation to elaborate,
the court should have let it go at that. Or,
if not, the court should, at least, have cited
the general, formally promulgated author-
ity, that is, Rules 18(c), 20, 21, and 42(h),
supporting its dictum.

It was counsel for the insurer in the
next case, Kx parfe Edgar, 543 So. 2d 682
(Ala. 1989), who took what could have
remained just another harmless error of
inclusion (saving more than the disposi-
tion of the appeal required) or exclusion
(failing to cite controlling Rules) and gave
the court the opportunity to turn it into a
mistake of consequence, Instead of going
back to hasics, that is, to the text of the
Rules, counsel took what they perceived
to be the court’s new gospel according to
Lewe and invented a non-Rules “Notice of
Election Not to Participate in Plaintifi’s
Action.” Precisely because it has no
expressed rools in any Rule, the stvle of

this motion leaves the reader in doubt,
and must have left the trial court in
doubt, as to what counsel really wanted it
to do. If counsel wanted merely a separate
trial, they should have invoked Rule
42(b). If they wanted the action against
the insurer severed, they should have
invoked Rule 21, sentence 3, which pro-
vides that “[alny claim against a party
may be severed and proceeded with sepa-
rately.” If they wanted the insured dis-
missed from the plaintiff's action, the
Lewve decision stood there, in its convo-
luted way, to remind them they were not
entitled to dismissal under the Rules,

In the body of their “Notice of Election
Not to Participate in Plaintiff's Action,”
counsel became more specific, although
perhaps not entirely consistent, about
what they wanted. First, “Defendant ALFA
elects not to participate in the trial of this
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action.” Ex parte Edgar, 543 So. 2d at 683,
n.l. Even standing alone, this first request
dramatizes the unfortunate confusion
caused by the Lowe dictum. The request
fell easily within the purview of Rule
42{b¥'s motion for a separate trial. So far,
counsel had asked neither for dismissal
nor for separate managernent of the
claims during the pleading and discovery
stages, Second, “Defendant ALFA reserves
the right to join this action and...res-
ervels] the right to join the hitigation of
this actiom.” Id, (emphasis added). Oops,
Does this mean that counsel really wanted
dismissal or severance coupled with
prospective permission to change their
minds? Probably not, considering the
request in the context of the whaole
mation. Third, “An order .. .without preju-
dice to ALFA returming as a pariy [fof this
action and participating & the frial of this
case.” Jd. (emphasis added). The first part
of this request suggests that counsel want-
ed the claim against their insurer dis-
missed or severed; the second that they
asked only for separate trials. Fourth,
An order staying the prosecution of this
action against Defendant ALFA and
prohibiting execution upon the policy
of insurance of Plaintiff, . .and
Defendant...until such time as an evi-
dentiary hearing is conducted to
demonstrate Plaintiff has received a
judgment against Defendant...in excess
of all badily injury liability insurance
limits providing insurance protection
for Defendant ALFA,
fd. This request was clearly consistent
with a motion for severance under Rule 21
and possibly consistent with a motion for
separate trials under Rule 42{b). Fifth, “An
order approving Defendant ALFA partic-
ipating in discovery of this action...” fd.
This request was consistent with a motion
for separate trials under Rule 42(b).
Indeed, reading the insurer's motion as a
whole, it seems the insurer asked only for
separate trials under Rule 42{b), although
it relied, for aught that appears in the
report, solely on the authority of the Lowe
dictum and did not cite Rule 42(b) or, for
that matter, any Rule at all.* Ordinarily
implicit in an order granting separate tri-
als is an understanding that the court will,
unless otherwise specifically stated, con-
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tinue to manage the claims jointly during
the pleading and discovery stages. Thus,
had the insurer clearly moved for a sepa-
rate trial under Rule 42{b), it could have
participated in discovery without asking.
The Alabama Supreme Court should
have so held and should have made clear
the simple bit of Rules reasoning support-
ing this holding, Perhaps it would have
done so had counsel stuck to the Rules,
instead of invoking the Lowe dictum,
Unfortunately, however, the court now fol-
lowed the lead of counsel, who thought
they were following the court's lead. That
is, the court decided the case not upon the
authority of the Alabama Rules of Civil
Procedure concerning joinder of parties
and claims, of which they cited none,
**but upon the authonty of the Lowe dic-
tum. For the insurer, the result was not a
happy one. By denying the insurer’s peli-
tion for a writ of mandamus, the court
confirmed the circuit court’s denial of the
insurer’s “request to withdraw,” Id. at 6584
(“request to withdraw”); /. at 685 (denial
of mandamus), reasoning as follows:
Alfa had the right under Lowe to with-
draw from the present case at the time
that it filed its motion on May 2, 1988,
However, Alfa sought permission in
that motion to continue to participate
in discovery and, in addition, sought in
its...amended motion to reserve the
right to intervene, if it determined that
it would be in its best interest to later
reenter the case. This is just the oppo-
site of the procedure that was sanc-
tioned in Lawe. .. The clear import of
Alfa’s motion, as amended, is that Alfa
wanted out of the case, but only if it
could monitor the progression of the
case through the discovery process and
then intervene if it deemed it necessary
in order to protect its interest.
Construing Alfa’s motion in this man-
ner; the trial court had no authority to
grand il. Therefore, having failed to
prove that it made a proper election to
withdraw from the case, Alfa has shown
no error on the trial court's part.
fd. at 685 (emphasis added). The court
compounded its error in reaching the
wrong result by misreading its dictum in
Lowe to afford an insurer the option “of
being dismissed as a party to the case.” /d,

at 684, This is just the opposite of the
actual holding in Lowe. There, the
appellee-insurer conceded on appeal that
it was not entitled to dismissal from the
case, Lowe v. Naliormwide Ins. Co., 521 So.
2d at 1309-10, and the court “accept|ed|
counsel'’s confession of error.” fd. at 1310,

So what was the practicing bar to make
of Ex parte Edgar? Would the court, if
properly approached, limit Lowe and
Edgar to their facts, as courts have, time
out of mind, euphemistically repudiated
their former mistakes? Or had the court
really meant to establish a new non-Rules
ground for dismissal to the detriment of
the salutary operation of Rule 207

The ghost of Lowe-Edgar appeared
again in Driver v. National Securily Fire &
Casualty Company, 658 So. 2d 390 (Ala,
1995). Once again, the Lowe dictum had
as little to do with the proper disposition

of the appeal as it had had in Fdgar and in
Lowve itself, Driver presented the question
whether an uninsured motorist insurer
could properly provide legal counsel for
the uninsured motorist in the underlying
action. That question could arise whether
the plaintiff had not joined the insurer at
all. or whether the insurer had been dis-
missed under Lowe-Edgar (if, mdeed, that
is what Lowe-Edgar stands for), severed
under Rule 21, or separated under Rule
42(b). The answer to the question should
not, it would seem, turn upon the ques-
tion's association with one or another of
these possible procedural postures.
Nevertheless, on appeal, the plaintifi-
appellant stated, and the supreme court
accepted, the following characterization of
the question presented: Do Lowe and
Edgar stand “for the proposition that if an
insurance company opts out of the trial in
an uninsured motorist case it cannot ‘par-
ticipate' in the trial by hiring an attorney
for the uninsured defendant motorist],]"?
Id. at 394, No, held the court, “once the
carrier opts out of the trial under Lowe, it

When you need

litigation support, call the specialist.

valuation or

Certified Fraud Examiner Ralph
Surnmerford, CPA, has devoted a career
to making sure attomeys get the expert
testimony, deposition help, and case-

depends on,

For over 20 years, attomeys have re-
lied on him for business valuations, fo-
TENsic accounting, investigative ac-
counting (civil and aiminal matters),
and partnershipand estate disputes. All
in all, attorneys have found his help
invaluable in calculating damages.

He can help you too.
Call mow for a free consultation.

Ralph Summerford,
CFE, CPA
Mewnber; American fustitute of CPAs,
Alsbari Sockety of CPA3, Florda
lmstitute of CPAS, Assochntion of
Cevtified Frand Evaminers

SUITE 1530 = AMSOUTH /HARBERT PLAZA = 1901 SIXTH AVENUE NOBTH = BIRMINGHAM, AL » 35203

retated analysis that your case’s success _

Summerford Accountancy, P.C.

CERTIFIED PUBLIC ACCOURTANTS & FRAUD EXAMINERS
Expeniencen forvmsic noreuniing i the supmpon v moscs heel

Call today

205-716-7000
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miay, in its discretion, hire an attorney to
represent the uninsured motorist defen-
dant,” fd. at 395 (boldfaced emphasis
added). Justice Maddox again concurred
specially, saying: “This case graphically
points out why 1 did not favor the ‘opt out’
procedures adopted by this Court in
Lowe...". fd.

Whether the court’s holding creates or
perpetuates good law may depend upon
one's views concerning the common-law
offense of maintenance, that is,"|a]n offi-
cious intermeddling in a lawsuit by a
non-party by maintaining, supporting or
assisting either party, with money or
otherwise, to prosecute or defend the lit-
igation.” Blacks Law Dictionary (Gth ed.
1990, It depends not at all upon Lowe,
Edgar, Rule 18(c), or any other of the
modern joinder rules.

The court twice said that the insurer
had opted out, The words “opted out” are
not official Rules words. The court did not
speak in the official Rules vocabulary of
dismissal, severance and separate trial,
Thus, without going to the record on

MEDICAL/DENTAL

MALPRACTICE EXPERTS
'~ 2 | 4

CONSLILTATIVE EXPERTE
TO) THE MELNCAL LEGAL COAMALBITY

* GRATIS : Medical Team Preview
and Written Findings
Conference and
Reps To Your Office
Written Reports

If Case Has No Merit

AFFIDAVITS AVAILABLE!

perl Witness Services To Over 750
AT Firms. We Have Earned Our

# GRATIS :

* GRATIS :

Reputation Pridently inr]lunlnrn Defens
. Wi Do No i

Types Who Are Weak And

Infinitum. Our Basic Fee s §275.

Health Care diﬂl(llhnvrh. Inc
. Florida 34622-5522

Telephone (813) 579-8054

Telecopier (813)

Wee are pledsed 1o e

appeal, we do not know whether the insur-

er actually obtained a Lowe-Edgar dis-
missal, or only a Rule 21 severance or a
Rule 42{b) separation. We must await fur-
ther appeals to learn whether there really
is such a thing as a Lowe-Edgar dismissal,
And, if so, why there should be, W

*According to the report, counsel for
the insurer had apparently imvoked Rules
18(c) and 42(b) with regard to an earlier
motion. £x parte Edgar, 543 So0. 2d at
683, For aught that appears in the report,
however, counsel relied solely on Lowe in
support of its later amended “Notice of
Election Not to Participate in Plaintiff’s

Action against Defendants Edgar & ALFA"

**In its opinion, the court did mention
Rules 42(b) and 18(c) by name as part of
its recitation of the procedural history of
the case. Ex parte Edgar, 543 So. 2d at
683, For aught that appears in the report,

however, the court relied solely on Lowe
in support of its decision.
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Staphans Prolegsor of Law,

support this new section.

{205) 967-1010.

Elder Law Section

To better serve the needs of Alabama attorneys practicing in the
area of elder law, the state bar has formed the Elder Law Task

Force. The task force will identity if there is sufficient interest to

If interested, please fax a staternent expressing interest in the sec-
tion. Your expressed interest does not obligate you to join the section

when formed nor are you obligated 1o commit to any work.

Please mail or fax your statement by February 15, 1997 to Lynn
Campisi, chair, Alabama Elder Law Task Force, 3008 Pump House
Road, Birmingham, Alabama 35243; fax (205) 967-9724; phone
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YOUNG LAWYERS' SECTION

By Andy D. Birchfield, Jr.

What is our mission?

Two key objectives of the Young
Lawyers’ Section of the Alabama State
Bar are:

(1) “To provide a program of activity
designed to be attractive to the mem-
bership and helpful to the legal profes-
sion”; and

{2) “To encourage and foster the orga-
nization of local Young Lawyers' Sections
and to promote a closer relationship

between said local organization and this
section.”
In other words, the YLS should be

about helping young lawyers in their pro-

fessional lives and, also, helping local

groups with their projects. Toward the

first goal, our section sponsors a number
of activities, such as the Young Lawyers'
Seminar in Sandestin each May (go ahead
and mark vour calendar for the Sandestin
Seminar—May 23-25, 1997), the Youth
Judicial Program, the Admissions
Ceremony and Luncheon, and the
Minority High School Pre-Law
Conference. This year we are undertaking
two additional projects in this regard.
First, Executive Committee Member Clark
Cooper is spearheading our effort to
implement a Mentoring Program for
voung lawyers. Second, Executive
Committee Member and District
Representative Michael Freeman is direct-
ing our efforts to set up Children’s
Whiting Rooms in our state courthouses.
This is a program strongly promoted by
the ABAYLD and has been successful
across the nation.

Toward the second goal of helping local
affiliates, we, as a section, have not devot-
ed an organized effort in the past. That is
changing this year. We are sponsoring an
Affiliate Outreach Program Conference in
Birmingham on March 14 and 15, 1997,
Andy D. Birchfield, Jr. Executive Committee Member Cole Portis

is organizing this conference aimed at
providing assistance to local affiliate lead-
ers. This conference will provide instruc-

tion for organizing and increasing mem-
bership involvernent for local young
lawver organizations, ideas for service pro-
jects, and nuts and bolts information for
carrying oul projects. If your area does not
have a local Young Lawvers' Section, or if
you would like additional information,
please call Cole Portis.

Our profession is one of service. The
mission of the YLS is to serve its members
and to help members serve others. |
encourage each of you to be involved in
the activities of your local affiliate,
Working together we can be successiul
“Young Lawyers” in our mission
of service, B

Order Your
1996
Directories!

Members—%25 each
Mon-Members—$60 each

Mail check or money order to;

Alabama Bar Directories
P.O. Box 4156
Montgomery, AL 36701

Include name, street address
and street ZIP
—We ship by UPS

Orders must be prepaid!
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which provides:

30303.

Notice and Opportunity for Comment

Pursuant to 28 U.S.C.52071(e), notice is hereby given that the U.S. Court of Appeals for the Eleventh Cirguit

has amended Eleventh Circuit Rule 22-3, "Habeas Corpus Death Penalty Cases, " by adding a new subsection

Motion for Order Authorizing Second or Successive Habeas Corpus Application
A mation in the court of appeals for an order authorizing the district court to consider a second or successive
habeas corpus application shall be assigned to the panel constituted under section (a)i4) of this Rule to consider
habeas corpus appeals, petitions or other related matters with respect to the same petitioner
Comments concerning this amendment may be submitted in writing to the clerk by January 31, 1997, at

Office of the Clerk, U.S. Court of Appeals for the Eleventh Circuit, 56 Forsyth Street, NW, Atlanta, Geaorgia

CLE
REMINDER

All CLE credits
must have been earned
by December 31, 1996

All CLE transcripts
must be received
by January 31, 1997

NEW IOLTA PARTICIPANTS

September |
Charles Petty Hunter, Jr., Birmingham
K. Anderson Nelms, Montgomery
L. Michael Barret, Birmingham
Philip E. Gable, Birmingham
James C. Brakefield, Jasper
Cheryl D. Eubanks, Fairhope
Middlemas & Whatley, Birmingham
Davyne Ryals, Montgomery
H. Jerome Thompson, Moulton
Lee & Rousseau, Geneva ||

October
Lila V. Cleveland, Mobile
Charles Salvagio, Vestavia
Roger Lee Lucas, Birmingham
Michael Patrick Hanle, Birmingham
Robert E. Long, Jr., Decatur
Stuart J. Roth, Mobile
Finis A. Royal, Scottshoro
Kenneth W. Quattiebaum, Ozark
Cervera & Ralph, Troy
Thomas R. Boller, Mobile




The following in-state programs have been approved for credit by the Alabama Mandatory CLE Commission. However, informa-
tion s available free of charge on over 4,500 approved programs nationwide identified by location date or specially area.
Contact the MCLE Commission office at (334) 269-1515, or 1-800-354-6154, and a complete CLE calendar will be mailed to you.

JANUARY ‘

14 Tuesday
ALABAMA PROBATE:
BEYOND THE BASICS
Birmingham
Holiday Inn Redmont
National Business Institute
CLE credits: 8.0 Cost: $149
(715) 835-8525

22.24 Wednesday-Friday
CIRCUIT AND DISTRICT JUDGES
MID-WINTER CONFERENCE
Montgomery
Alabama Judicial College
CLE ¢redits: 11.6
(334) 242-0300

23 Thursday
JOINT MEETING OF THE BENCH
AND BAR
Montgomery
Alabama Judical College
CLE credits: 5.8
(334) 242-0300

23-25 Thursday-Saturday
MEDIATION PROCESS AND THE
SKILLS OF CONFLICT
RESOLUTION
Montgomery
Mediation Corporation
CLE credits: 21.0 Cost: $700
(800) 237-3476

24 Friday
NINTH ANNUAL NURSING
HOME LAW SEMINAR
Birmingham
Cumberland Institute for CLE

CLE credits: 6.0
(B00) BRR-T454

TRYING THE AUTOMOBILE
INJURY CASE IN ALABAMA
Birmingham
National Business Institute

| CLE credits: 6.0 Cost: $149
(715) 835-8525

‘ 29 Wednesday

FEBRUARY
|

| 7 Friday

NEGOTIATION: REACHING
AGREEMENT ON YOUR TERMS
Birmingham

Cumberland Institute for CLE
CLE credits: 6.0

(800) 888.7454

12 Wednesday
MANAGED CARE: THE FUTURE
OF HEALTH CARE
Birmingham
Lorman Business Center, Inc,
CLE credits: 3.8 Cost: $135
(715) 833-3940

13-15 Thursday-Saturday
MEDIATION PROCESS AND THE
SKILLS OF CONFLICT
RESOLUTION
Birmingham
Mediation Corporation
CLE credits: 21.0 Cost: $§700
(800) 237-3476

14 Friday
COMPUTERS AND TECHNOLOGY
IN THE LEGAL PROFESSION

Birmingham

Medical Forum Building
Alabama Bar Institute for CLE
CLE credits: 6.0 Cost: $165
(205) 348-6230

20 Thursday

DEFENDING WRONGFUL
DISCHARGED CLAIMS UNDER
ALABAMA LAW

Montgomery

National Business Institute

CLE credits: 6.0 Cost: $149

(715) B35-8525

21 Friday

WORKERS® COMPENSATION
IN ALABAMA

Birmingham

Lorman Business Center, Inc.
CLE credits: 6.0 Cost: $155
(T15) 833-3940

21 Friday

ADVANCED FAMILY LAW
Birmingham

Cumberland Institute for CLE
CLE credits: 6.0

(800) 888-7454

26 Wednesday

DEFENDING WRONGFUL
DISCHARGED CLAIMS UNDER
ALABAMA LAW

Mobile

National Business Institute

CLE credits: 6.0 Cost; $149

(715) 835-8525
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CLASSIFIED NOTICES

RATES: Members: 2 iree listings of 50 wards o less per bar member per calendar year EXCEPT for “position
wanted” or “position offered” listings- $35 per insertion of 50 words or less. $.50 per additional word:

Nonmembers: $35 per insertion of 50 words or less, $.50 per

additional word. Classified copy and payment must be

received according lo the following publishing schedule: November *96 issue — deadiine September 15, 1996;
January '97 issue — deadline November 15, 1996. No deadline extensions will be made,

Send classified copy and payment, payable to The Alabama Lawyer, t0: Alabama Lawyer Classifieds, cfo Rita Gray,
PO. Box 4156, Monigomery, Alabama 36101

SERVICES

+ FORENSIC AUDIO: Audiotape
restoration and clarification audio
enginger. Without altering or damag-
ing your original lape we can: reduce
tape noisa; increase intelligibility;
maximize speech lavels; lawer back-
ground noise to reveal voice; digitally
enhance recording clarity. Cherry
Orchard Studios, 713 Oliver Road,
Montgomery, Alabama 36117, Phone
(800) BB5-4355,

+ FORENSIC DOCUMENT EXAMINER:
Handwriting, typewritingt,altered doc-
uments, medical records, wills, con-
tracts, deeds, checks, anonymous let-
ters. Court-qualified. Eighleen year's
experience. Certified: American Board
of Forensic Document Examiners.
Member: American Society of
Questioned Document Examiners,
American Academy of Forensic
Sciences, Southeastern Assocation of
Forensic Forencis Documetn
Examiners, Criminal and civil matters,
Carney & Hammond Forensic
Documeln Laboratory, 4078 Biltmore
Woods Court, Buford (Atianta),

Georgia 30519. Phone (770) 614-
4440. Fax (770) 271-4357,

EXPERT WITNESS: Professional
engineer and attorney with a practice
of expert testimony in construction,
salety, highway and structural design.
Thirty-five years' experience in high-
way, railroad, commercial buildings
and power plant construction. Call or
write for resume, fees:; Lamar T,
Hawkins, 950 22nd Street, North,
Suite 632, Birmingham, Alabama
35203. Phone (205) 458-8485, No
represenialion is made that the quali-
ly of the legal services 1o be per-
formed is greater than the quality of
legal services performed by other
lawyers.

* LATENT PRINT EXAMINER:

Examination of latent fingerprint,
patmprint, footprint, footwear, tire
tread, lip and ear impressions, and
crime scenes. Court accepled expert
witness in federal and state courts.
Eightean years' experience. Criminal
or civil cases. Sidney C. Yarbrough,
10 County Road 1423, Cullman,
Alabama 35055. Phone (205) 739-
0192,

+ DRIVER'S LICENSE REINSTATED:

Let us do the work getting your
client's Alabama driver’s license rain-
stated. Call with your client's name,
birthday and driver's license number.
We will find out what the state
requirements are for reinstatement of
the license. We can usually have the
licenses eligible for reinstatement
within 24 hours. Timesavers, PO, Box
1431, Columbia, Tennessee 38402-
1431. Phone (800) B09-0589,

+ ESTATE LIQUIDATION &

APPRAISALS: Jewelry, art and
antiques. Let the professionals help
you solve your estate valuation or lig-
uidation problem. Levy's jewelry, art
and antiques, 2116 Second Avenue,
North, Birmingham, Alabama 35203.
Phaone (205) 251-3381.

LEGAL RESEARCH: Experiencad
attorney, member of the Alabama
Slate Bar since 1977, Access to State
Law Library. WESTLAW available.
Frompt deadline searches. Sarah
Kathryn Farnell, 112 Moore Building,
Montgomery, Alabama 36104. Phone
(334) 277-T937. No representalion is
made that the quality of the lsgal ser-
vices to be performed is greater than
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the quality of legal services performed
by other lawyars,

CONSULTATION-RECORD REVIEW:
Experienced R.N./J.D. available for
consultation, record review, case eval-
uation, litigation support. Expert finder
services also available, Prompt and
reasonable. Phone (205) 621-0301.
No representation is made that the
quality of the legal services to be per-
formed is greater than the quality of
legal sarvices performed by other
lawyers.

DOCUMENT EXAMINER: Certified
Foransic Document Examiner. Chief
document examiner. Alabama
Department ol Forensic Sciences,
retired. American Board of Forensic
Document Examiners, American
Academy ol Forensic Sciences,
American Society of Questioned
Document Examiners. Over 20 years’
experience in stale and federal courts
in Alabama, Lamar Miller, 11420 N.
Kendall Drive, Sulte 206-A, Miami,
Florida 33176. In Birmingham, phone
(205) 988-4158. In Mtami, phone
(305) 274-4469. Fax (305) 596-2618.

HANDWRITING EXPERT/FORENSIC
DOCUMENT EXAMIMER: ABFDE
certified: past president, Southeastern
Association of Forensic Document
Examiners; Amearican Academy ol
Forensic Sciences fellow. Federal
court qualified. Sevenieen years'
experience. Civil and criminal.
Handwriting comparision, forgery
detection, detection of altered medical
records and other documents. L. Keith
Nelson, Stone Mountain, Georgia.
Phone (770) 879-7224,

DOCUMENT EXAMINER:
Examination of Questioned
Documents. Certified Forensic
Handwriting and Document Examiner.
Thirty years' experience in all forensic
document problems. Formerly, Chief
Questioned Document Analyst, USA
Criminal Investigation Laboratories.
Diplomate (certified)-British FSS.

Diplomate (certified)-ABFDE. Member:

ASQDE:; IAl; SAFDE; NACDL.
Resume and lee schedule upon
request. Hans Mayer Gidion, 218

Merrymont Drive, Augusta, Georgia
30907. Phone (706) BE0-4267.

= ACCIDENT RECONSTRUCTION:

Accident analysis based on facts.
Speed estimates, scaled scene draw-
ings, thme distance analysis along with
other reconstruction evaluations avail-
able, Company has served major
insurance carriers and over 30
Alabama law firms since 1986.
Background includes 25 years' law
enforcement experience, M.S, degree,
an adjunct facully member at Jackson
State University. Contact Mike Fincher,
P.O. Box 1202, Anniston, Alabama
38202. Phane (205) 237-4111. Fax
(205) 237-2118.

« TRAFFIC ACCIDENT RECON-

STRUCTIONIST: Case evaluation per-
formed with respect 1o issues. Legal
testimony, including depeosition and
trial. Acciden! analysis, scene scale
drawing, and evidence evaluation.
Registered prolessional engineer.
Technical soclety member, Over 19
years' enginearing experience. Traffic
accidant investigation training,
Background includes technical and
communication skills, adversarial
experience, and legal process familiar-
ity. Contact John E. Reinhardt, P.O.
Box 6343, Huntsville, Alabama 35824,
Phone (205) B37-6341.

SKIP TRACING-LOCATOR: Need to
find someone? Will find the person or
no fee for basic searches. Nationwide
confidantial sarvice with 87 percent
sucoaess rate, Other needed searches,
records and reports in many areas
from our extensive data bases. Tell us
whal you need. Verity USA. Call tall-
free (BBB) 2-VERIFY.

FOR SALE

= LAWBOOKS: Save 50 percent on

your lawbooks. Call National Law
Resource, America's largest lawbooks
dealer. Huge inventories. Lowest
prices. Excallent quality. Satisfaction
guaranteed. Call us to sell your
unneeded books. Need shalving? We
sall new, brand name, steel and wood

shalving al discount prices. Free
quotes. 1-800-279-7789. National Law
Resource.

- TAX REPORTER: U.S. Tax Cases, Tax

Court Memorandum Decisions, U.S.
Board of Tax Appeals, Standard Federal
Tax Reporler with Citators A-L, M-Z and
Advance Sheets, Alabama State Tax
Reporter, § Corporations Guide,
Federal Estate and Gilt Tax Reporter,
four sels updated Code of Alabama IRS
Cumulative Bulleting, $2 per book,
Phone (205) 349-4328, ext. 239.

« LAWBOOKS: William S. Hein & Co.,

Inc., serving the legal community for
over TO years. We buy, sell, appraise
all lawbooks. Send want lists to: Fax
{716) 8B83-5585 or phone 1-800-496-
4346,

POSITIONS OFFERED:

« LITIGATION: Small, aggressive plain-
titt-orianted firm In Anniston, Alabama
seeking litigation spacialist with a mini-
mum ol five years'experience. Excellent
location, resources and support.
Flexible arrangements with possible
parinership status. Direct all inquiries
o Managing Pariner, 1506 Leighton
Avenue, Suite B, Anniston, Alabama
36201. Phone (205) 238-1119.

« LITIGATION: Birmingham labor and
employment law lirm seeks associate
with 2-5 years ol experience. Litigation
background strangly preferred. Top 20
percent ol gradualing class, excellent
communication and organizational
skills required. Send resume o Hiring
Attorney, P.O. Box 750368, New
Orleans, Loulsiana. 70175-0368.




ALABAMA STATE BAR
SECTION MEMBERSHIP APPLICATION

To join one or more sections, complete this form and attach separate checks
payable to each section you wish to join.

Name

Firm or Afency
Office Address

Office Location

Office Telephone Number

Section Annual Dues
L TN S AT IV LN oo oo ot oAk Aan R A e S e S e dnC R A s AR e B s Lo e e 520
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IS 11310001t (n) 01 By DR G s e e e e P R e L B e oL b $15
I O R e I Al o i oy L S e o A s e L e e o = $30
(] Corporation, Bankin g and Bl S i s i o s sesotaistsnscsiosssboch tesnsssesasathisis shracrobosteoktansiaens $10
I 0o e e e i e L L $10
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O Ry AW e e e o e e e e $30
1 Health L awW o i st foardus e s it a et e e e T et v ST T ChapaaEs $15
R o7 e o el O RISt v R e e e O e e e s e $30
[0 Labor and Employment Law......oessessestersnsisssassessesssnnsnes if practicing less than 5 years—5$10
if practicing 5 or more years—$30

I L e e T e e $15
[5i0i11Gas and MINeraliEaw i icie i it s assninsis assseyapissionsovevasiaavivsssese ivashrads e etomnd: $15
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| ‘Real Property, Probate and Trast Laws oo o i i e e e e 510
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TOTAL

Remember: Attach a separate check for each section.
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Your clients didn't retam

/e

just any atforney’
to represent their legal mterests.

Don't retain
st any valuation firm"
to establish their business valuations.

WiLLiams, Tavior & AssociaTes, PUC., 15 A NATIONALLY RANKED ACCOUNTING AND CONSULTING FIRM
WITH FIVE CERTIFIED BUSINESS VALUATION ANALYSTS ON PERMANENT STAFF.
EVER VIGILANT ON BEHALF OF YOUR CLIENTS' INTERESTS, WTA'S PROFESSIONALS OFFER SWIFT,
ACCURATE BUSINESS VALUATIONS, WHICH ARE CRITICAL TODLS ON MANY FRONTS IN TODAY'S WORLD.
WiLLIAMS, TavLor & ASSOCIATES - SERIOUS ABOUT YOUR CLIENTS' BUSINESS.

Jantes L WiLLbws, R i-'.'l‘mﬁ.nu.
CPA, CVA CPA, CVA

Wit K. Niwea 11, Tisoriy W, Yous, J. Bargy TioweLL,
CPA,CVA CPA, CVA CPA, CVA
ik
ATA
ATWA
ATAYAY

WILLIAMS, TAYLOR & ASSOCIATIES

ACCOUNTANTS ¢ CONSULTANTS

2140 ELEVENTH AVENUE SOUTH, SUITE 400 « THE PARK BUILDING « BIRMINGHAM, ALABAMA 35205
(205) 9309111 « (S00) 5T4-5552 o FACSIMILE (205) 9309177




Unlimited Westlaw research for Alabama
as low as $125' per month!

For the Nrst time, solos and small Alabama
low firrms of 29 attormes can have the reseanch
3 povwer of WESTLA at one low monthly fee
With WESTLAY PRO™ (Pradictalde Research
Online), vour gt unbimited scoes 1w the
complete lineup of Alabama databeses for only
$125* per month for one atiomey and just $70 per month for each additional
Aomey™
WESTLAW PRO includes Alxbama Reporter, Alabama Statutes Annotated,
Alabama Rutbes of Covrt and Court Onders, Alabama Attomey General
Opdnions, Alabama Insurance and Taxation materials, atad many additional
Alabama datahases
What's mone, with WESTLA PRO PLUS™ add federnl databases lile 115
Supreme Court Cases, 115 Court of Appeals— Eheventh Cincuit Cases, Alabama
Fedderal District Court Cases, (504" and related databases for an additional $25

[’
WESTLAW

Previiciealle Reserch Online
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{;ﬂ Kriepibeng Sremord puw cow Sruost

per month for one attomey, and an additional §30 per month for ench
additional attomey.*®

Even better, no mutter which PRO plan you choose, you will also
receive other West exclusives [ike KevSearching™ and the Key Numiber service,
terms added in symopses and headnotes by our editors, WIN® (WESTIAW is
Natural™ ) plain-English sexrching and all the other features thal make
WESTLAW the choice of legal research professionals

There's no initial fee and then's no cancellation fee

OPTION: PROMOTION FOR NEW WESTLAW SUBSCRIBERS!
Sulworite to WESTLAN FRO ar PRO PLS snd vour [irst 60 M\ al WESTLAR cuanges wil] ba
waived. One yeir subscripetion el Soene nestrictions appdy

CALL: 1-B00-255-2549, EXY. 208

WESTLAW
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