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By Vic loll 

Are We 
Willing to Be 
Professionals? 

Vic Lott 

ll J/INU/IIIV I\IUll 1'ltv Alolx11m1 iawµgr 

I n nearly every survey of lawyers con• 
dueled over lhe r,ast several years, 

poor perception of l11wycrs hy Lhc public 
nnd lhc lack of prufos~lonall~n1 tind 
clvlllly hnve r,rnkeJ, respcclivcly, as lite 
number one nnd number lwu concern~ 
of lawyers. This is certainly the case in 
Alabnmil as reflected in the results of 
our 1998 survey on U1e profession 
which we reported lo you in an corlier 
edition or The Alnbamu l,awuor. In 
response lo your concerns, 11nd as a part 
of our slrale~ic pl~n. lhe ~u,Lc b;ir has 
underlaken several initiatives to address 
these issue.,. Thou)th the~!' lwo con
cerns are certainly lnlerrclotcd, "profd
slonilllsin" Is of particul,,r corlCCrn. We 
tire t1clivcly Lrying lo improve lhc 11ub
llc's perception of lawyers, lhough given 
lho adversarial natLll'O of our legal sys• 
tcm, I do nol lhink il is realistic to 
think lhal we will ?ver be looked upon 
kindly by all of ou1 cit izcnry. 
f>rofcssionalism. on the other hand. is 
nlmosl entirely up lo us. 

As you all know, when we speak of 
"professionalism." we nrc nol jusl t11lk
ir1g 11boul <:Lhics, or complying with Liu· 
Rules of Professional Conduct, or com• 
pclcncc, or even eivllily in I he context 
of lltig11lion and other dealings by nnJ 
between lawyers. We are. In foct. talkini:t 
nboul all of lhe above and more. 

i have heen praclicinFt law since 1975 
and I certainly remembur a kinder and 
~cnl lcr ilflf}toach Io I he r,r11cllc;e <>f li1w. 
WL· workcd hard, bul few lawyer~ kcpl 
lime sheets. We touk scvcrnl breaks dur
ing c11c:h workday t.o visll in u,c omce or 
over a cup of coffee, 11ml your word Lo 
onothcr lnwyer w11s your bond. While lit· 
lgolors were aggressive adversaries for 
lhcir clienls, I don'L recall the mean• 
spirilcdness and vcrbnl h;,ranFtuln~ thilt 
perv11Je.41 litiFtation tod11y, Ptn·licu lnrly 
<luring thi.: discovery process. On the 
other hand. our c)\\n surveys ln<licalc 
lhttt lawyers in Alnbama :mu clsl.·where 
generally make more money lhnn In Lhc 
past. even when corrected for inOation. 

If we are lo chnnite our ways and try 
to re-Instill "professionalism" into Lhe 
dny-lo-da}, practice of lnw In Alabiuna, 
we each rnusl be willlna lo make some 
very dlf(icull decisions. which, in many 
lnslances, may llffect our pockelbooks. 
Are we willing to do so? 

We ore driven by the dock in our 
prnclices loday. particularly in the larger 
Orms in metropolitan areas, hul nol only 
there. Are we willln~ to reduce hourly 
~oal~ for l'he lawyers In our Orms in 
order lo ln'lprove lheii· (1u11llly of life, 
and, pcrhr1ps, allow U1cni Io s1>end somc 
of U1eir extra time providing pro bono 
services lo the m:my 11oor i111d indigent 
in this state who cannot access our sys. 
Lein despite our bcsl efforls lo date? 

1r. ofter analyzing 1111011:nl lal cause of 
action on behalf of a client, we conclude 
that the client's c.1se is weak or non
existent, are we willln,i lo .idvise the 
client of such, or do we t.,ke the c:a.w 
horinA l(l exlorl a sm11II amount of dam
.igcs in "settlement v11luc"? Worse, are 
we willing lo me complaint..~ hll.~cd 011 
unsubslanllatcd allegations of n clienl 
without completing our own u l lC dili· 
gence, lo ensure lhot no one else bcat"8 
us Lo lhe case? In general. arc we willing 
lo make decisions ,1boul lhe clients and 
the cases which we accepl based on 
purely professional motive.~. or arc lho$e 
dcclglons based in si1,111ificanl part on 
economics? Par Loo often Lhe~c days, I 
lhink our ,111~w1irs lo all of these ques
tions revolve around polcnllal proOllll>il
lly lo lhe lawyer or Ule li1w finn. instead 
of our responsibilities Lo each other and 
lo our profession. How oflen hove you 
heard a lawyer defend the filing ofwhal 
should he categorized ns n frivolous law
:mll by statin~ thill If he hod nol filed it 
someone else would? If 011r Justiflc;ilion 
for the pur!luit of quc.~Lionablc claims ls 
to foll back on U,c various rc,,wdics 
intended lo protect one from lhe (iJirlg 
o( ''frivolous lawsuits," !hen I am afraid 
we are living by the letter of the law 
instead of Its spirit. This Is not profes. 



smnnl conduct ill1d it is not whnl we 
should a.~pirc lo If we nre serious nboul 
''1m>fcssionalf5m," Ncvcrlheless, if )IOU 
arc a young lawyer wilh $50,000 or 
$10(),000 In student dcbl starinll you In 
the race, lhe.sc decisions arc very dim
cull, and they don't gel My cas11:r as the. 
ranks or lawyers within our profession 
contlnt,Je to swell ~nd the com1,cllllon 
for legal business becomes more and 
more intense each ycor. 

Anolhcr area wl11:re I h,we ~rnve con 
cems ,tboul the lack or nrofessionall~m 
often Mises when lbwyers dcc;idc lo move 
from one practice lo ,inothcr. 1'hi: move
ment or lawyers fro, 11 one firm to anou,. 
er h,1s become much more ac.:ccplcd Lh:in 
in the past. but the manner in which one 
departs a practice Is ~overned by a num
ber or clhic11l rules which, apparently, 
arc unknown lo mt111y practicing 
lawyers, or simply IAnored. On mony 
occasions in the p.•i,t several years, I 
have heard lnwycn complain or portners 
or nssocfates who nnnounte_d that they 
were leaving Lo join another pracllcc and 
I h11l, ''Oh. by the w:1y, I wcnl ahead 11nd 
contacted all o( the firm'! clie1,1.s amt 
mnny of them are leaving wiLh me." 
\.'Jhcn this conduct is challcngcll, the 
r!!.~ponse is often something along the 
lines of, ''Well, 1hcy were my clienls ,my. 
way," or ''I had l'c, know who WOltltl ~o 
with rne before I rt1ndc the decision lo 
leave so I could evaluate my abilily to 
muke ends meet." I unthirstand lhc l'e.'l • 

soning. bul U1ls ty11c or conduct is 
unethical, disloyal dlld ui,profoi,sluni,I. 
Once a~ain, many lawyers are muki11A 
decisions like this based on Onunclnl 
concrrns inslend of thinking first uf their 
profossional res1iuns1bllity to their col 
leagues and partners, rmd lo l heir pro(es
~ion. Tony McLnin, Acneral counsel of 
the Alnb11mn St:1lll 13ar, has wrillen an 
article in this edition of the l.a11J111w 
explaining the various ethical co11c1:pts 
which be.ar upon lhc dep..irlurc or a 
lnwyer from a law fil'm, and I recom
mend lhal eRch o( you rend lhls. 

I nm sure that nil of you cm, think of 
many other exi\mpli'$ where our profes
sional <lulie.~ seem to be al cross pur· 
poses wilh other personal or instllu 
llonal gows. We c11n t,1lk about "profos. 
sion11lism" nil we ,.,anl, hut until tmd 
unles~ we euch t11·c willing to "talk Lhc 
t11lk nnd wulk Lhi! wulk," as Lhcy say, 
1m)fessionalism ,viii remain a loft~· aspl-

ration which ,ve have 110 willingness lo 
achieve. Yes, these ore dirficull deci
sions. Ye~. some of LhQm m11y even have 
an impact un our levels t1f Income. But. 
i( we nre nol willing lo make lhese sac
rifices. and many 0U1crs U1:1t c,nhody 
lhe "pro(essionnJism" which we seek, 
Lhen we need lo Quit wurrylng about 
public perception. quit colling ourselves 
1)roflmi(l11nls, hist adn1iL l hat we have 
becon,c a trade assoclnllon focused 
solely cm profllllbility, am! fto aboul ou1· 
business. I do11'l know of 111,111y lawyers 
who are ready to admit Lo thi~. hul we 
can'I be hypocrilic.,I anti cxpccl Lhe 
puhlic nol lo call our hands. The same 
people whose perception aboul us is of 
great concern are the nnes who sec us 
make these unprofessional decisions 
every d;,y. Wrt can'l allow ourselves to 
be manh,ulotcd by our col leoi:iues or 
our clients lo conclucl lhnl is unbecom• 
ing and unprofossional. We must be 
willing lo drnw Lhc linr In the sand and 
stand up for our prorc.-.slon 1f we are 
ever lo regain lhe mutual rcspecl fur 
our profession and ils profcsNl011als 
whkh we desire. • 
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EXECUTIVE DIRECTOR'S REPORT 
By l(l!il/1 B. Nomwn 

Bar 
Facilities 
Expand for 
New 
Programs 

Keith B. Norm•n 

u J11Nu11nv moo n,~ t1/11h111n11 lalll'/101' 

}l ~ the number of members Qr u,e bar 
nti as lncr~ed since lhe slarl o( U,ls 
decade, U1e bar has added program5 to 
meet the varying n,eds of an e,cpnndlng 
mcmbershi1,. In 1990, there were Y.300 
members. As we begin this new year, 
our membership st11nds al 13.6001 ln 
less than a decade, we have added a 
dozen new memhcr~hip bcnc'1ls, e.g. 
Airborne r:xpress discounli;. AT&T long 
dl$lance ~llrvicc, Pcnnywi~c Omc:e dis
count:-, and nine brand new 1m1cllce 
sections. /\Jditlon:illy, during lhis peri· 
otl of 1:trowlh, lhc Bourd or Bur 
Commissioners ap1wovcd the creation of 
four major programs that were recorn· 
mended by committees 11ppointed hy 
previous bar presidents lo study existing 
needs within the har. These programs 
nrc: the Vohmteer l,nwy1irs Proiiram 
(VLP), 1.nw Offlce Mnnngcmcnt 
J\il11lstance Program (LOMJ\P), Fee 
Ois11uk MedinUon and Lawyer 
All81stanc~ Program (/\LAP). The 
Al11bam11 Center for Ols1Jute Resolution 
(AIJI< Center) has also been operalinl{ al 
the slnte bar for lhe Inst severnl years. 

With these newest proAram~. u,c bar 
offers ii broad range of services designed 
lo help increa~e lawyer produclivily and 
1:fnclc1,cy, as well as mnkc il easier for 
l:1w)1crs t·o rulfill our profession's com
milmcnl Lo public service. In essence, 
U,csc progrnms are offered lo help you 
be n better lawyer. 

This expanded array o( projlrams and 
services has made it necessary for us to 
reor,tnnlie existing st11ff and 11dd addi
tional staff to provide lhc best service 
possible. As a cons~quencc, we urc com
plet In~ work on a p(Jrl Ion of the third 
floor of lhc suile bar hendqunrters bulld· 
ing lo accom,nod:ilc Lhis ;,rogram 
growth. The u,ird lloor was constructed 
during the 1990 building campail{n for 
future expansion but lert unnnlshed. 1'he 
build-out o( a portion (I( lhe third noor 
will provide llS with neech.t,1 Qffice space 
for VI.P, I.OMAP, Al.Al' nnd the ADR 
Center lo operate ef(iclenlly. Joining 
U,esc programs and lhi: ADR Center on 
the lhird floor will be Lhc Al:tbtunn Law 

(Contln11ed on pafl<' /OJ 
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Executive Director's Report 
(Co11/i11ued from pag<! 8) 

l~oundntlon (ALF). Also included with 
the expanded fot:ililies on Lhe lhird noor 
will he., srnle-or-Lhc-arl video•conrer
cncc fnclllly. This fncillty will be avail
able ror ba1· commiLlees. task rorces nnd 
suclions lo use (or conduclin~ me(Jl
inf{s. When nol in use by bar .iroup$, 
Lhe vlclco-conrcrence facility will be 
availahl\' for use by bar members on ll 
fee bnsl!I. 

We nntitir,nL: that Lhc lhird noor 
work will be c<.mplctctl this monlh and 
thill furnishing:. wlll be delivered nnd 
IMtnllcd by c.irly l:ebl'tlary. We are excit
ed t1boul lhc completion o( this new 
snace :11,d Lhc opµorlunily for these 1wo
grams lo operate in offices that Me more 
thun makeshift. Our pasL and present 
orncc1·11 ond commission m1tmbers 
should be prnised for their forcs1ghl 111 

construe I lnit ii bar facility to accommo• 
dale our profc.'!Sion's future needs for 
,trowlh. These Individuals also deserve 
our thank$ for their slcwardship. 

6ccausc of Lhcir wise manngemenl of 
lhc bar's resource, lhe build-out of lhc 
lhtrd noor will be 11tcompllshed without 
the need for a dues Increase. Th.: 

Alabama Slate Bar is poiml lo enter the 
next ccnLul')I wllh 1lro1u·ams and service.~ 
lhal can help make the legal profession 
even stronger in the future. • 
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BAR BRIEFS 

• Hope Place, I luntsvllle's sheller for victims of dorncsllc 
violence, hns named allorney Slncey llnlre "Volunteer or Lhc 
Year.'' The annunl honor goc~ Lo a person whose ~irl o( time 
and energy providl!d exceptional help for I IOl'E Place's 
clients. 

In presenll11,i,! lht: award, I IOl'P. filnce Executive l)irector 
l<alhy Wells noted lhal Ms. 
1 lnire routinely goe1 far 
beyond what her job 
requires. "Once n month she 
comes to the sheller so l'littl 
clients can 11.~k her le~ 
questions on lcg:.11 maltel'$," 
Ms. Wells said. "She's also 
the advisor lo I IOPE Place's 
l.e~nl Assistnncc Progr:1m, 
1111d she trains our other vol· 
unleers In child cusiody, 
protection order and olhcr 
domcslic violence lows.'' 

J lalre received her J.D. St//r:.JJ/ /111/n• 
from Lhe University o( 
Alabama School of Law in 
1995 and joined HOPF. Plocc ns a stllff attorney. She Joined 
t.egal Services or North Central Alabama In 1996. J n Apr fl 
HJ98, the women's sheller in Dolhun 11ominnled her ror 
recognition by lhe Oepartnwnl of Justice during Nalionttl 
Crime Viclims' Weck in rccosinilion of the succ~ssful appel
late brief she wrote for the Oo1han shelter. 

• Assistnnl United Stale~ Allorney Michel Nicrosi w11~ 
selected as one of the five recipients o( Lhe l998 Younger 
Fctleral Lawyer, Awilrd sponsored by the l•'edera.l Bar 
Associatitln. Now in ils 3Jsl year, Lhis nward program Is 
designed lo rccoF1nir.e outstundlng youni:i federnl attorneys 
selected from ;1mon~ those nominated by agency heads, gen· 
eral counseli> and fellow attorneys throughout the counll')' 
and overseas. Civilian and milllnry lawyer~ who have al least 
lhree years or continuous federal service and arc under Lhc 
11ge or 36 are cliJ,llblc for lho award. A ponel or dl~tinl!liishcd 
federal judAes selected lhe recipients. Nicrosi, who Is the 
chief or lhe criminal division of the U.S. /\ltorney's Office in 
Mobile, wai; honored al U1e redcr:11 Bar Assoclnlion's Annunl 
Convenlion In San Antonio In October. 

.. I. I .. ... . .. - · • 

• Charles A. Stewart, Ill hns been clcclcd president or the 
Alnbnma oerensc Liiwycrs As~ocialion (AOL.A). Prnclicinl( in 
the Montgomery ornce of Slrole & Permull, Slcwarl was 
voled into office at the group's annual meeting rcce,uly held 
1n Birminithom. 

J. Mnr/(111d I IOJJl!S, 111!111.v/clt,,r udifor, make~' pros1111t11tla11 /11 ll. /1(Jt/111 I luff11kur. 
Ja.wm Smith 1ml} 'fhr11110$ fV. Sctl>(J(lft1i 

• The Environmental Law Sccllcm of the Alnbat11.1 St.,te 
Bar n:tllntly ,innounced Lhe winners or ll·s l 998 
Erwironme.nl11l 1..iw Essay Contest The first prize or $300, 
sl!cond prize of $150 and lhlrd prize of $100 were awarded to 
1 homas W. Scro,tgins of Montgomery, Jason ~mlth of 
Heform and R. Au11lin Huffnkcr of MonLJlomery, respeclivcly. 
All Lhree are seniors at· thll University of Alab:1m11 School of 
Law and students of William Andreen, professor or environ• 
mental law. 

The annual contest is in its fourlh year nnd Is or,cn to all 
students enrolled in an Al11h~mn law school, Essays mny h,we 
been submilled for course credit or for lmv reviews. bul not 
ns part of pnld employment. The first plilce essay, by 
Scroggins, cntilled "CERCLA Liability and Insurance 
Indemnity," n1lpc11red in the (nil issue of Tha !::11/ow, the qrnir-
tel'ly newslellcr 11f the F:nvironmenlal Luw Secllon. • 

Thi A/,Jb,,111,1 /.UU'j/n' JIINUIIRV 11100 I 11 



MEMORIALS 

Judge Robert W. Gwin, Sr. 

W hereas, Robert W. Cwln, rcUrcd 
Jefferson County District Judge, 

pas~ed away on June 8, 1998, after a dis• 
tini,tuished le!li.11 and Judlcinl career in 
Olrmlngham, Jefferson County, 
Alabama; and, 

Whereas, the Bltmingham 13ar 
Associtttion de.sires lo honor his name 
tmd recognize his cont l'lbulions lo the 
legal profession: and, 

Whereas, lloberl W. Cwin w3.S born 
on Au!lusl 19. 1912, in fles~emiir, 
Alabnma, and J,lrmlulllcd from Bessemer 
I li/o,lh School in 1929. Judge Gwin grnd· 
uiited from I low,,rd Collegii, now 
S;imford University, In 1934, and 
received his L.L.B. degree from George 
Washington University in 1939. Upon 
his return to Birmlnghom, Jud!le Cwin 
bognn his legal career ns a Pllrlner wilh 
I toward Sullinger in lk$scmcr, 
Alabama. He was appointed A~~istanl 
U.S. ALlomey in 19~3 ilnd In 1946 
became associated with lhc law (!rm o( 
Beddow & Jones. Judge Gwin bec.ame 11 
partner In U;e flrm of Beddow, Gwin & 
l~mbry in 1951 and ruler serving as 
Assistant Distrlcl Allorney for both the 
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Bessemer and Blrmi111{hnm divisions of 
Je(forson County, WU$ 11ppoinLed as the 
presiding judge or Crimhrnl Court of 
Juffcrson County In 1965. I le lnler 
became presidenl of the Alnbnma 
Dlslrict Judge's Associal Ion. After relirc
mcnl as Lhe presidinl( Judge, Judge 
Cwin received appointments by lhc 
Chic( Justice of the Alnbam11 Supreme 
Court to return to advice J11dicial duly 
for 15 conlinuous ycnr~; nnd. 

Whcrcai;, while n p:1rlnc1· In Lhe law firm 
of Beddow, Cwin & Embry, Judge Cwin 
riart lclpat1:d in nun~ro~ noteworthy 
criminal lrlnls wilh Roderick Beddow, 
Sr., including lhc defense o( Alberl 
Puller, one of sevcml defendnnls 
accused of the murder of Albert 
Patterson, the then•l1emocrallc nomi
ricc for Allomey C:encral; und, 

Whereas, while Sl'rving as district 
judge for 18 years, Judg~ Gwin was a 
member o( the f:xtcutive Committee for 
Judicial Reform in lhc $Lale of Alabama 
nnd pitrliclpaled In the cstnbllshmenl of 
the current Unlfi.cd Judicial System; 
and, 

Whereas, Judge Gwin w11s n member 
of lhe Democratic Execulive 
Committee, dele!lole to the DcmocraLic 
Nalional Convention at (our conven
tions and was a member of Uic Jefferson 
County Board of l~ducalion: nnd, 

Whereas, Judge Cwin served ns chair
man of 11 citizen's commlltec working 
toward thl! incorporation o( the City o( 
Vestavia l fills, also serving as Its city 
att.omcy and city Judge, was a member 
of the Ve_slavia Hills lllslorical Society, 
the Vcsu1via Hills Exchange Club, lhc 
Episcopal Church o( lhe A~ccnsion and 
The Club. He was also a Mnsrm, ll 
Shriner and a member of the Glks Club; 
ond, 

Whereas, )udgl.' Gwin was 1>rcde• 
ceased by his wife of 57 years. llarriel 
Wise Cwin, and i11 survived by their four 
children, Ann Cwirl Keith, Hobert W. 
Gwin, Jr .• Cay Cwin ,~owler and [)avid 

White Gwin. I le Is also survived by his 
beloved wife, Virginia I tanners Gwin, 
whom h1: married on Januar)• 4, 1997. 

Ile II, therefore, resolved, by the 
Exccullve Committee or I he 
Birmingham Bar Association that the 
legal community was well served by 
Judge Robert W. Gwin, both as an active 
prnctilioner and <1dvocatc for his clients 
in the praclice of law ,ind !15 a fair and 
Impartial judge. 

- Stephen D. UeoJnger 
P~ sldcnt, BlnnlnRhnm tJnr As11ociatioa 

Jack G. Paden 

J nck C. Paden was a mllmbcr of Lhc 
Uessemer Bar As~oci11lio1111l U1c 

Lime or his death on October 27. 1998. l 
(irsl knew Jack when ho was ,1 member 
of Lhe !rust department of AmSouU,, 
formerly Pirsl National Bank of 
B1rminjlham. This w.ss In lhe early sev· 
enlics and Ulen, 11s nlways, Jack dis
played his unique ability to be a 
Soulhcr·n gentleman. Jack WM ,always a 
fuvorite lawyer o( the Bessemer lliir 
AssoclotJon, always afftiblc, alw11y~ pleas
llnl and a pleasure lo be around. I le 
loved his family, spoke of them oflcn, 
parlicularly his l{randchildrcn, lllld o( 
his place in North Carolina. 

Jack attended llirmlnghnm Soulhem 
College, graduating in 1947. He 
riicelvcd Uic Bnchelor or Law and 
l)oclor of Juris Prudence deArees from 
u,c University of Virginia In 1949 where 
he w11s editor o( the Virginia Law 
Review. I le continued his educallon at 
Columbia University and Lhc 
Northwestern 'l'rusl n11nkl11g School. 

Jack was an aclive member of lhe fol
lowln~ profe$~ional assoclollons: The 
Bessemer Bar AssocioUon, Lhe Alabama 
Slnlc Bur n11d Alncrlc:an Bar Association. 
I lls cxccllence In law was recogni~d by 
citing him as a member of the Pellow of 
International Academy o( Trial LaWYers 



and the American College o( 1'rial 
Lawyers. While al AmSouth, he \VII~ 

appointed vice-presider" tmd chic:( exec· 
ulive o(t'icer o( Lhe trust dcp11rlnwnl. 

A~ a prominent citizen of lhc commu
nity, J;u;k was associated with Lhc fol
lowln11: chairman of the board or 
I lillcrcsL Foundation, president o( 
Birmingham Southern Colle11c National 
Alumni Association, president of the 
Alabama Ballet Company, board mem
ber of the Allee B. Stephen's Performing 
Arts Center, :.md a member or l he board 
or the American Counsel for the Art.~. 
Jack served on lhc board or dircc.:tors for 
the National Alliance for Research of 

George Rushton Baggett 
Dayton. Ohfo 

Admitted: 1953 
Died: May 11, 19.CJB 

Thomas Merle OeRose 
Tallahassee. Fl<>rida 

Adnu'lled: 1979 
Died: September 4, 1998 

Joseph Michael Hayes 
1/arlford. Connecticut 

Admit fed: 1968 
Died: March I 6, 1998 

Robert Sommerville, Jr . 
Montgomery 

Admitted: 1929 
Died: Nouember 18. 1998 

Schizophrenia and Depression and 
direclor of P&M Bank Corporntion. In 
addition, he served on tht board o( the 
Uirmingham Civic BalleL1 Lhe 
Uirmin11ham Museum or Art, Lhe 
l:lirrninAham Metropolitan Arts 
Association, as former president or 
'l'own nnd Gown Theater, and on the 
UAB Arb; Board. J3ck ,,as a supporter of 
Birmingham Summcrfcst, Birmingham 
F'esUvnl The:,ter, Terrine New Thenler. 
and lhe Blrmingh,111, Op,m,. 

l~ecenl honors were cilc(J by the 
Alabnmn Association or lndcnendcnl 
Colleges and Universities and the 
Counsel for l he Advancement of PriViltc 

William Dunn Mallard 
Atlanta, Georgia 
Admitted: 1971 

Died: August 25, 1998 

Charles Albert Nix 
Westpoint, Crem:qia 

Admitted: 1951 
Died: October JO, 1997 

Colleges in Alabama which recognized 
his inOucncc in education. In June of 
1998. Oirmlnghim; Southern Colleite 
honored him wilh Lhe Doclor of Laws 
I lonorls Causa. 

Jack is survived by his wife, MnrJorie 
C. Paden: daughter Lisa P. Caines nnd 
son-In-law, ltad: grandsons Dewer nnd 
Paden Caines: brother Robc1l E. Paden 
:ind sister Eli1,c1belh P. Holl. 

Jack will be missed by all of his 
friends 1111d family and porticularly, I 
will miss seeing hiti smile at a local 
(ovorite restaurant. 

- Clifford W. Hnrdy, Jr. 
President, Bessemer Bar Auoc i11Uon 

Jack Merrell Nolen, Sr. 
Fayette 

Admitted: J9S2 
Oied: September 24. 19.98 

Jack Gideon Paden 
Bessemer 

Admitted: 1949 
Died: October 27, 1.998 

James Reese Phifer 
Tuscaloosa 

Admitted: 1940 
Died: October 25. 1998 

Wesley Reid Smith 
Albuquerque, New Mexico 

Admitted: 1940 
Died: Sep/ember 27, 1998 
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1998 Pall Admlttee1 

STATISTICS OF INTEREST 
Number sitting for exam. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 571 
Number certified to Supreme Court of Alabama........................................ 399 
Certification rate* . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 69.9 percent 

Certification Percentage s= 
Uni11ersily of Alabama School of Law . ........ • .......... .. ... .... . ......... . . 
Birmingham Schoo] of Law . ...... , ........ , . , . , .. , . , ... , , . , ...... , , . , .... . 
Cumberland School of Law .................... . ..... . ... . . .. ........ .... . . 
.Jones School of Law . ........................ , , ... , ... , , , , , , , , .. , , , .. . , , , , 
Miles College of Law ......................... . ...................... . . . . . 
•includes onl.lJ those successfully passing bar exam and MPRE 
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Fall 1998 Admissions Ceremony 
Remarks Given By Perry 0. lloope,; Sr., chief justice of the Alabama Supreme Court 

C 011gratulaLio11s on bccomin~ ,, 
member of one of till' fine~I pro
fessions known to nl!ln. 

Coniiratulations, also, to those who 
helped you to !lei where you are-your 
parents. "randparenls, a wife, n hus
hnnd )lCrhap~. a J!ootl friend. We ce,· 
lainly wunt LCl rl.lmcmbcr your cxcellenl 
pl'ofcssors who worked wilh dedication 
in teaching you the fundmminlals nec
e5sary lo becoming a lawyc,·. 

All of lhis makes you urn4uc, hec11use 
relatively very few pcnpl~ hhvc atu,inccl 
whill you haw attained. In 1997 lhc J>OP· 
u It, Uon of Alo bama wt,s ,\, J ii 1,<l I 0. There 
wcr11 only S.231 licensed atlol'l1cy~ in 
Alaba1ha, 11 very small part of t he popula
tion. There are lho$e who mistukcnly say 
lhcrc aro too many lawyers In the llnited 
Slc.1lcs of Aincricn. A.<1 Ion" as we t1re a 
free pco11lc, there wm .,lw11ys he a ~rent 
need for 11 wry subst.111th1l numhcr of 
lnwyers. Jusl how good a lawyer yo~, will 
he, will be enlirely up lo you limited 
only hy )'Ollr <lesire. The ~realer lhc 
desire-the Jlrealer the lnwyc,. 

You nre unique. hecnuse you belong to 
the snmc profcssior that a lnr~e percent 
Ilg\! of our foundinit fut her:; helon1ted. 
There i~ 11 kln~hip and ii w:lationship in 
the legal profcs.~ion, IL L~ I he nnture of 
lawyers Lo bclhM1 it1 Lhc freedoms of the 
individuul, Our Vlll'}' 1·1!11so11 for exisll.!nce 
Is Lu protect those lights .ind frccclo111s. 

There was II great spirit that huplrcd 
our founding fnthers. There ls hardly a 
itrndc school student who will not quote 
,1lonl( with you these words: "We hold 
lh(!sc truths to he self-evldcnl thnt nil 
,11cn arc c.rcalcd eq1ml, th:,t they arc 
endowed by their Creal.or wil'h cert11in 
unallcnnblc rights, U,al amunR the.~e an: 
life. liberty Jnd the pursuil of happiness." 
the more you think 011 lhcSll hcautif11I 
wordi;. the more meaningful lhcy 
hecome. 

Whal student.~ don't seem lo rcmcm
hcr nl'c the last words of lhat ~real 
L>cclar11t ion of I ndepcmdcnc:c: "/\ncl for 
Lhc ~u1>porl of this [)cclnratlon ilnd n 
firm rcli,1111:c on Lhe protection of 
Divine Providence. we mutually pledl{e 
II> etich olher our I vcs, our fortune~ 
and our sacred honor." 

I 'vc oO en Lhou~hl o( those wo1·ds. 
Divine Provlclmce, and the full meiming. 
1'h1: bclll way I knuw i~ lo dc~cribt' the 
11.,rt lh,,l lwo of LhOSll SJSll10J"S 

pl.1ycd-Tho111ll!\ Jcffor~on ant.I John 
Adium, One lhl! prlnclpl1: nut hor1 
Jefferson, the other, Joi 111 /\d111ns. 1'h11 
l)eclnrallon was execulccl un July 4, 177(i. 
Both or these men later bccm,10 1lrcsl
dc11ts of the United Stnle1> of America. The 
two men died cx.acUy 50 yenr:. later un the 
exact i;ame dily of July 4. 1826. 

1 lnw )'OU 1.'\/Cr lhouRhl of thi: otlds at 
u,nt time of such an oca.,rrence? We hear 
a Joi ,thoul lutlcrics lhc.<.e tlhyi;. I mad~ an 
inquiry 11boul Lhc odds uf whinlnF{ 11 lot
tery. I am told lhttl the odds of wlnnln!l 
I he nnwer 1:!1111 lottery are over !10 111illitm 
to on~ nnd that the flor1da lottery odds 
are over 30 million lo one. Prdty bi!,t odds. 
but the odd$ of Thoma.~ JcffcrS<lll 1111d 
John Ai.L,ms. l>olh write~ o( U,e 
Uec;l.ir;1tinn, which wils cxec:ut~d on July 4, 
1776, bolh lalt1r hccornin,:t prllSidents, and 
boLh dying 011 Lhll s,,ml/ Jnlc of lhe 
Ocdaralion, July 4, 50 years lalcr nre, I am 
lold are 20 Lrlllion lo one. What unheliw
ablc odds. There MC U1osc who takl' lh111 a.~ 
c:hnnce or just an w1uswl oecurrcncl!. 
lia.wd on the evidence. Perry I looper. Sr .. 
who illso hnppens l'o be ~hie( Jubl ice of 
/\lohamn, c.1n only conclude this lo be 
Ulvint· Jlrnvklcnce lo a wntchinl{ world. 

t :1omclime~ Ond myself conccnieil thal 
wit do 11ol fully comprehend what those 
tl1CJ1 launched 1t1 1776, cwn t ho111th we 
are recipient:. oi thal which WiL\ p;i~sed 
cm lo us. I rc&d an ,1rticl~ in the Albm1,11 
uw1 N,•11i11u1 thrit l bel ic\e nm kci; u~ "11 
understand ourselves c.1 lilLlc b1,ltcl'. 'rhc 
articl..-was wrlllcn hy u l,1dy who is ~, jus
tice o( the Ohio Supreme Court. 

Ju•II,,. •w,tyn lunlte,v 
Stratton wa.~ bom in /J(lnykok. 
r/1111/aml. tu American missio11e1ri<Js. 
She writes: "I g/'eUI up milhoul 1(1/l'ui
sio11 t>I' mooius, I newel' 1u11v Pt•n11 
Mcison wi/1 a cas/J. 

"A~ e1 d1i/d, I went to mlss/011 rw1 
lwmlin,q srhool.t in Soul/I Viol Nam 
and Mal<111sia: lhl' flowu chl!tll'e/1 and 
Viol Nam protesters were• me,·c'lu plr · 
lur11s i11 o magazilw. 

",II a111• elt1htee11. I cam" lo tlnwrica 
alum:. 111/th $500, c!.\7Jl'rli11g ,, lt1nd of 
r1J{,ol/i1m, prulesl. and 1w11aliuil,11, ml/ 
imugt•s from the nl!ws nw.q,uinl'.( I ha<I 
r<!ad. /11.~ll!ad, I found u cou11ll:I/ fifh•d 
1vilh prltle, hape, t111tl """"l'ltmily. 

''/ watched America send ii.~ youth tu 
St111 t /1 Viel Nam to fight (m· so111eu11e 
alsP:~ fmedom, lo die m1 (o!'l•lmi S()I/. I 
111epl whP11 ""r missionaril•s, ;,i11iltQ 
lives rifsacrific'e lo olh<'r,~. 11•ert• killl'cl 
by ViL'I Co11.r1 just ta mt1kl' ".~tc1M11ml. 

uw(', a1i ml.~simwry t:hildr,•11, mlll'cl 
cl,Qaii1st lht• llmcricu11 press for l/114r 
harsh lrl!(ll,n1ml of MU /.,(J/, wltlh• m•1Jer 
l'<!f)Ol'lin[/ lhe dailu utl'ocltles o( t/w Viel 
Coni1, of ow· 11illage pastors hr.mu 
11psit/1• dn/lln from trees uncl /hell' guls 
cul rm/ whlll' lhl'ir <'hlldr/111 waldw<l 

•/ 1uork"cl mfl toafl lhrough colll!tJ(' 
11ml luw school, In the counlri,•s of my 
youth. 11>m·kint1 in lh(! ric,• pudcii,is 
111011/cl hall(i bec!n m.1/ muin ommrhmily. 

"A11wrica is ye,wrous lo ifs Mr1r 1tJilh 
gra1lU (111d scholarships,· Ill!/ childhood 
M<mds only want to college If lhl!lr par
<ml.~ 1v1•re weallhy. 

•1 hlal1'd trails as the first woman m 
/mu firms an// 011 lhe trial b<•11ch: J still 
walk t7w 11aces behind m.11 h11sba,uJ, my 
Asian rullure Inbred. 

"MJ/ 111()//Jm; wlum pre,9nrml, had to 
t<1k1• c1 l1•11,hou1· train ride to vet to a 
tlecw1/ hospital h1 R1m.r1kok; I 0111,• m,11 
/iii.• /I) lhal tr,;,. becau.~e I tutl.~ bnm of 
on M111,y11,1cy Cesarean st1clion birth. 
Ouring my wegnmtcy, I ro11/d rnll m.11 
dot'lor, nw core of friends, al e11ery 
twitch m· lmag1i1ed pain. 

''Wlwn m11 mother 111<1s in a locul Timi 
hosp/ta/ for a broken back. there 1vor,• 
no Mfi.'I marhim•s, no m1/!eo{ll'Ums. 
Pam/lies of ot/wr JJ"llenlJ .~lap/ on /he 
floors in the hull~ or untl11r tlw beds of 
their sir/...' rt!lutives. 

~wl' clt•bala Issues of lns1m111,·e cmd 
1111d(,rinsuru11ct~, of yreedJJ plaintiff hial 
lm11,11crs 1JOrsus 'fat en/' 111.~unmca cum
panl,•s: in m,1/ youth, ,w 01w emm had 
/11su1·u11n•, 

"W<' d,•numtl the h(QhC','il .,;/cmclartls of 
uw· pl,_11sidm1s, .,;ui,l'l ol lh1• sliphlesl 
'1/J/Jl!urdm.'r r,( mulpruc/i('P. Th1•r1•, ,w 
0111! su11cl c/uctors: no om• m"fi11,Q1•rrd lo 
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recover undeserved benefits. No one 
received workman s compensation for 
legitimate in)µrics. 

''I-lure, product liobilit!I suits slwpe 
product safel,1/, raise sta11datds, sha1pen 
ccmsumer auenlion l() quallly, some
times resulting in outrageous punitive 
damages. Companies in mcmu coun, 
tries have no goal but profit. no guide 
except greed, no ,·ccourse for those 
i,vured by their product. 

1'As Judy~, we stru,q_qle with piles of 
zonin_q ordinance,~, BPA restrictions, 
OSI/A 1·qgulc,tions1 building code.~. In 
other countries, factol'le.~ and apart
ments collapse /tom poor construction. 

''Our l)OOr /iv(! il'I g-011emrnenl housing, 
having only a black and white television. 
a len-uear,okl cat; food stamps,' their 
p()(>r lu11Je only lhe clothes on their backs. 

''l W(Jfch the press in this counlr!f 
uncover scandals, expose /1rafl, high
light govermmmt 1./,JlwknesJ; in m.11 
uoufh, the papar .~<117.IJ on~11 praises for 
et)(tt:r/ .<1ovemmen.t acli<)n. 

"flere, we p1mdt1r where police power 
mul~ anti constitutional rights begin,· in 
other la!?ds, govemments scoffs at such a 
dilemma white /he prisoner languishes 
for years, still not charged with a crime. 

''We hotly dabale issues o(judtcial 
restrai11l versus judicial activism: 
Judg~ elsewhere, may on/11 be JJuppets 
who rubbc1r-stamp government ac:tlon.~. 

"Here an unpopular dec,:~lon draws o 
harsh ediforl(tl; al? ,,mpopular de.cl~lon 
11gaiml certain parties In Columbia can 
result in death. 

··A~ a Ju~·ttoo of the Ohio Supreme 
Ccurt, I cast 110/es In cases of free speech,· I 
hate what they say, out their right to S(IJI 

ii freely in this coun/rlJ reminds me of the 
(01Y,'Cd silence of others in my ,lfoulh. M.!1 
memory is vivid of /he Buddhist monk, 
crimson robes aflame, silting in lotus JXJSi-
1 ion. makin._q hlsp,utest b!J hl~ (/t!l,lth. 

''J cast 1;off!S at work 011 e.mteric f.~.~ues 
of tC1x and public utilllies, zo1'ing reguto
tions artd lesset included offenses of mur
dt!r; 1 go home and U1ank God for the 
privilege of living in this gret{I country.·• 

When 1 read thin~:; like this, I am 
reminded of the words of Jeremi11h 
Denton when he got off the plane in Lhe 
~ood ole U.S.A., after having been k1:pl 
in a box llke pnson for scvernl years by 
the enemy In North Vietnam. Mis 
words: ' 'God Bless America." 

• 1¥/:ii\lfNIP@• Thu Alri/«1111" /,11wv"' 

Thom•• P•yn• 
Al the time of the signing of the 

Declaration. Thomas P,1yne Wl'Ote Lhese 
words: 

"'fhe,~¢ art! I he lime.~ llml tr!/ men'.~ 
.~oul~. The summer ,,oldiers and the sun
. ~hine 11aln.'ol will, In this crisis, shrink 
from the service of his country: but he 
I/lat stcmds II now, rkse1·µcs the love and 
thanks of man and wom(Jn. 7ymnny, like 
hell, is not easily conquc, ·,ut,· .I/ct wc haw 
this consolation 1uilh us, //mt the ht1rder 
the conflict, the mom ,ql<lrlous the tn'
umph. What we obtain too cheap, we 
esteem foQ /lghtlJJ.' 'tis deame.ss on(// /Ital 
gives e/Jery thing IL~ value. f /ecwen 
/mows how to put a propur price upon its 
goods; and ll UIOU!d be stMnge indeecl, if 
so celestial an article as freedom should 
not ba highly ruled. ' 

Ben Franklin 
Dr. Benjamin Jrr;rnklln, while depart

ing lhe ConstiluLional Conwnlion of 
1787. wa.~ asked, "Well doctor, whnt 
have we i;tot? A republic Mn democra
cy?" ''A republic," lht.! good cloetor 
replhid, ''if you car, keep il." 

Both of u,esc seminal documents nre 
necessary for a free peo1>l&-the Declaralion 
of Independence and lhe Constitution. 

i\s we think on what Justice Stratton 
had to say. we fully realize Lhe impor~mce 
of freedom, the imporl;ince of necessity 
for a written con~titution, the nece~~ity of 
l·he le~11I prof¢ssion to maint;1f11 tho~e llb
ertie.~ and U,e necll~sil.y of having to fight, 
as did Jenimlah Denton, r,·om Un1c: Lo 
Hmc to prated those liberties. 

My friend Bob Ingram, a fortner U.S. 
Marine. who is a wdl known and oul· 
standing columnist, wrote this obout 
two months ago in lhe Montgomery 
Advertiser on the occasion of the death 
of C. C. "Jack'' Owe11, who served (Qr 
years on the Public Service Comml!\!\ion 
and who was n'ly dei1r friend, 

''1'ime nlbbl<;i; ltw,1y 11t rnnks of Wol'lcl 
W11r II veti:tans in pol iLics. 

"There were <:ounLJess olhe1•s after 
World Wilt II, rtumy of lhem wilh dislin
guished combal records, who came 
home from whal has been accurately 
called 'lhe last gooJ war' and were ~uc
cess(ul in poJitks. 

''Now there are so few of them l~ft. in 
:-ind out of offke. and wllh the: death of 
Jack Owen there is one le.ss. 

''Once lherc were scores of World War 
II veterans holding state office in 
Alabama. Today Lhere are only 
lhree- liouse Speaker Jimmy Clark of 
8u(aula. state Hep. Pete Turnham of 
Auburn and Supremlj Court Chief 
Jus~ice Perry I loopj!r, Sr . 

''Clark and 1\.irnh~m Me retiring at 
the end ()f lhclr pr~senl terms and then 
Lherc will be Jusl one." 

Conolualon 
liis atLicle reminds me thal il was on 

August 13, 1943, the day I left 
Birmingham (or the United State$ 
Marine Corps, thaL l're:;idenl Pn1hklin 
Roosevelt dedicated the Jafforson 
Mtmorial and iden~ificd him !IS lhe 
"apostle of frcudom." Wrlllcti 01, lhis 
memorial nre these words: 

''For I have sworn on lhe alter of God 
ehm1t1l hoslllily ,1g11insl every form of 
tyranny over the mind of man." 

All lawyers have a right to be proud 1·0 
).)e lawyers and, also, be proud to have 
such an excellent heritaRe. 

Since our Decl,m1t ion and Ol)t wdlten 
Cons~ilt1tion, we have held LI'lis cuunlry 
together under unbelievable cirCUrl'\· 
stances. Preedom is not perfect- law ls not 
perfect, but freedom is something we 
niusL co1,slnntly light for and Justice is 
something we must constantly strive for 
under the law. There will alway:; be weeds 
in lhe yard. We Just have to ell~ them, 

L lost a lot or dear friends in World War 
111 just as 1 lost de.1r friend~ in Lhe Kore;in 
nnd Vietnam wars. fl re111inds me and you 
of the price lhal many hav~ paid for tl1c 
freedoms Lh.iL you :incl I c11joy. 

freedom h,1s ncvur been free nor will 
IL ever be free. You In this room have a 
great heritage from people like 'rhomas 
Jefferson and John Adams-outslandin~ 
k,wyers. You and I are oboul to t·ake a 
step into the 21st century, a new mil
lennium. I am convinced lhal lh\l land 
or liberly-America- m\lst mainl'ain Its 
principles 11nd be ,m example lo the 
watching world. You can be an out
$1--.indln~ example In preserving and pro. 
L<!cling our liberties by how you co,,. 
duel yourselves as lawyers. Never, never 
rorgel that characltll' does count. The 
challenge is up to you. You can be only 
limited by your desire to do ~ood and to 
be a itood lawyer. 

May Cod bless you and your Journey 
in the legal profossion. • 
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Rurkhnrt, Joseph Elkins Dor'Oullh, LI~, I lut.lso11 Hnfo, lir:tdlcy Mllchcl Jcnkl!-Huber, crlk11 l.yunc 
ll11miu11h,, Ooloru Cllmphtill Dortett . Sur..innc Carol Hall, S1~11htn I lamillon Jenkins, Thtrcsol Rcntc 
Butrua, Crcftory Pau Dowdcy, C.1rl 1<11111111 H31ll, Juhn Chnrles Jute r, Wllllnn, l>av,d 
Caln, Chrl&topher Lee Orn11cr'. Jnnathnn l..:c llammlck, Michael Alan John.aon, AMlll! Rawllnll~ Moody 
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Alabama State Bar 1998 FaU Admittees 11rnc:hctt, g 1~ph~11 Nix Jr Stith, J1mnifer Dawn 
Proctor, Rich111•d l>!!rck Stok~s, 'lnmmy Mcclendon 
l'ruitl , l~rlc Lloyd Stover, P;,llany Ohy 

Johnson, a«ry Charles J\1cCowln, Donald l\clron Quarles, Tyrone S1r1:111lth, Arfn1, PnL1l 
Johcison, Creiiorv Allen Mcinerney, l{erry l',1tl'ick Radney, Willi~m 1...-,rkin IV Styrlli, Mfory All~n 
Johnson, l{l111herly Jenn Mc\Vaters, Megan Lee Rnnsburg-Brown, Cynlhla Syki:s, Paul Mntthcw 
Johnson, Lls11 Michele McWhorter, David l{cilh Reaves, Samuel Timoth:,i Tnlmndl{c, Jo~t.mh Ottttltl Jr 
Johnson, Nulhtui W!\rr~Jl Meadows, L.ilToRha AntQlnetto Redmond, Jer1y Dancy Jr Terrell, Jomes Michael 
Johnson, 'l'onya Gail Mllrrlll. Slonli!Y Ulh111d Jr Reed, Chorlt$ Wollace Jr Terry, Angela Paige Dawson 
Johnston, John Christopher Miles. Jum1lht111 r.:rlc: lleell, Mlchule l~lr1lne 1'111. Misty enrol 
Johnston, Sharon Andrew Miller. Christopher Ray Reid. l<lrklnnd ~dward Tinker, Nikki Michelle 
Johnstone, fi'rancis Inge MIiier, David l~arl Jr Rc&nvniic, 11'(1JJ PtCSlOII 'l'rousdalc, Jere111y Nelson 
Jonu, Cl11lre Conk Tinney Mllllun, Shannon LcAnnt! Reynolds, MlsLy Cfuirc DcMoll 'l\tt kcr, Jose11h l,t1U1er 
Jones, Mn! thew Boyd J\11nor, Anna rlebecca Rice, Jann Alicia Jackson Tufts, Cy11lhlt1 A1111 11elnney 
l{11QI, Jt11nt:$ M lc:1111~1 Moncln, O;m Paul Rlckd, Jennifer Wi,c Tuley, Jay Slcw11rl 
Kuy, liria11 Chri11ltl11hcr Monll(omcry, Connie Sue Riley, fllchnrd Jon 'l\1lcy, Saarlctlc Moore 
Kilborn. J3unjamin I lcustJg J t Moore, JMlfo Lee (to~hh1A, l~llr.nhelh l~l~ini;t Turner, flrian Ooni!ld 
mlgore, Christinu Dinnc Mnore, Shtumon M11Hhew Robi:rts, ·rho111:is ALklnson Jr Varner. 1<,1thryn Hardwlch 
IClll(ore, Ilic hard Allen Jr Moore, 'l'humas Sh~alc1• rloblnctt, MMlhi!w WhlUlc Ve11Umlglla, Tiziana M~ddalam, 
King, Jpin~s Wtll111m Moore, 'rhoma~ Wll~on Jr Robinson, Donald 'l'aylor Wnller, fllmjijmin marl P' Bishop 
Kirk, Brnndy Michel~ Clark Moss, J:m1cs Wootl~on Roblnson1 l{cnn~lh Joromc W:1llcr, ·n,rn She1·rell 
l{lsor, I lr,1.el Ther~sa Hr,nkln MosA, Patricia J\me Ro&6, Alyssa Lynn Wardrup W.ilsh. Stephen Andrew 
t<nowlto11, J')o11:1ld D1,1ane 11 MoUlnN, l{uh1m Alb~l'l Jr Row1savlllc, 13rndll)y Boone Wn.ltlmll, I loward Philip Jr 
Kobh:r, Ccor~u Ponds Murphy, Mlchuel Jo~eph RQwell, June l{ristcn Wnrd, Urandon Swll 
Kuehnert, J()cl Michael Nnftcl, Jnmes Philip 11 noynl, T!i111rn·H Wnrncld, Alan Michucl 
Lackey, Patricia Sue N11w~om. I l~1~her ffiliit1lwth l\oyall)r, IMnn S1iccglu Washburn, Laura C Parclm,ru1 
Lamberth, l{elluy Pirnie N1:waom1:, Ou1·1011 Wh<1cler Russell, Brl<111 Dej(m Wayne, Desiree Welborn 
Lnmberlh1 Ri<1hard Bdwln Nguyen, Manh I lunl{ Sn.nlnn!fini, Liuutll J\llgo,1 Webb. l.incln S111.~nne 
l,11111tlt1nd, J,,hn B1•ian Nlx, ShaDel Schlenker, J1malhan ~coll Wed,tworU11 Phllll1, Clarri~on 
La1J1tley, &l'lc Ar:111Jon Noe. Clenn Carlyle Schurger, l~ric David Weil, Shcil11 Ann 
l,anicr, Stcnhuulc Leiith NQrlhrup, Ryan Thomas Seibel, Anne Mal'il' Weldon, Mkhaul lJavld 
Larkin, Benjbmhi 1'hnnlt1$ O'Dell, ll11vitl Brif,n Shc~lly, Arcll s~ou Weldon, Stephen Scott 
Lnwlc)', I lugh Cannon Ort.c11n, JllWl Carlos SbJres, l<evh, 'lnnnehill Wells, David llobcrl 
Leathers, Jiickit !'earl Owens, l<:tlh~rhw l,el11h Shook. Chnclwlck l,e$ttr Wells. Heidi Anne Slark 
Lee, 01•egory Wa~nll Parle, Bowrly l>ia1u: Shol'ils, J(lckson Cr11hn111 Jr Woll~. Jimmy Donald 
Ll!c, Rohort Joseph Parker, Ceurgc Hobert Slglcr, O,IVid And1•1M While, Sl1snn Brennan 
L~e. Tracie B,·~shun Patterson, Paul Winton II Slgmim, Adam Joshut1 Whit~. Wllllo111 Calvin II 
Lllllt/111, l<rlsly l»nn P~ ne. Blake Alnn Sims, Jamc-s Mmvin Wilkes, Ji11ncs S~evcn 
Lion. Stncy Mn~ P~ ton, Dana Lslgh Slnle, Amy L!:Ann WIIUnma. A11thorw ll~eit 
l;loy,I, Jt11rllll! Bt11'lt1 111 T'earc:c, Allyson Carol~ Slought(lr, Marjorie Padgett Willlnnuon, 'l'hms., Norris 
Luckndo, Michael Sh111111on Pco11lu, Lloyd Chnndler 111 Smnrtt, Phil(1nder l<nox Ill Wllllfi, John Perry IV 
Lynn, Larry Allen Jr r cn£icltl. Juiitilfor l.ee lle1,fro S111lth, Chrlsl1>11her Nnthnn Wilson, Debra Black 
M11cey. Marilyn llild~ I lopcwcll Perkins. Alrtud r lucy Jr Smith, Jn111c.~ Mlehn~I Wlntnrs, Raymond Howard 
ManaRco, fason Len PMtis, l<imbcl'ly Ouwn Lindsey Smllh, Paul D0t1jllM Jr Wl~e, Mnrtha E Waters 
Mnnn, Brinn l)anleJ Phillips, Michael Scot! Smith, Taf(ln)' l,oul~c Woodke. l,1111e HlnllS 
l'Ja1111, C:nyle Ni1;ole Phllllp~. Rohnt Buchanan II Smith, Teri l(ayc 111,Lycs Wondr11ff, Joh1111y l,e,,11 
M11r1tcson, t,cli:lh i\ni, PhllllpA, Spencer Antonio Smith T, M1mcli Norton Wri,thl, Joshufi Jon 
Mnrtln, J:1mcs Douitla~ Jr f•hllllp~, WIii Grimes Sr Snyder, Rill!i1rnld Lavon Yarbrough. Mlllort ltdwMd Ill 
Mnsscy, l~ulph 1.;;dwartl 111 r1ttrtta11, Jamcs llr~dford Jr Sowell, St,cphen Liles Young, John Oavld 
Mnltson, Ccrald t\rlhur Jr l' lourr. Thomas O'C()nnor Spch·i, Vernu I lannin!{ Young, Leilu& Jackson Jr 
Mays, Mary Elizabeth Pomcro)•, Jcffr~y MM thew Spencer, 1r1•ud Jr Znlonl21 I hmcy Phillip 
McCnln, Jenni(or nuh>• Poole, William Llllhcr Chiu1cllcr Stnl(Jls, l{imbcrly Gl~t Mino1• Zehr!, Ruth Lynn rliclgeway 
l'lcDnnlel, lurnily Scolt Pope, Cucillu Ann Stcwnrt, Jo~1111h Buwnrd Jjlsh()ll Z!Jnn,ermnn, Joseph Pnul 
McDonnld, Jennif~r 81111111: Porco, Geraldine J~ncl Slcwnrt. ::ko\l Vol'l:.'llcr 
J\ttGlm, Venu~ Sh111·ee Powell, Onnlel Chappell Stewart-Magee, ,Candace llumcs 
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/Jrlrm /), nm1,•r ( NWI), J11111<·x n. 1lm11·r ( /.<Ji'•l/1 IA11tiS.• J, nm10:1 ( J.1>5.1) um/ 
J1111w.1 I n,m,•r (N/fj:}) 
,1tlmilf,•t•, ft1/lwr, prmu/1111,tfwr r1111/ ura111lft1lhm 

'f'oJllfJr /Jrookr (l!J!JIJ) ,mt/ J.H. 
11,m,~·, ( 197/) 
,1rlmllte,• w1tl fc1lh,•r 

ll'llll11m t' Whit,•, II f /.9,9HJ ,11111 
Jm11 M. IVll/t,• ( l!lti.'iJ 
crdmftr,•,, and ft.1tho:1 

C/11m• 1'/n,l(lp Jrmr, ( 1/1/1,Y), John 
I. f11111<'JI ( l.914] ,inti John r:11m1 

I 199:JJ 
,11/mffln•, ft1th1ir u111/ 111wlt• 

I lulf11 I h•11drit:lmm / l.99HJ mu/ R. 
l),wld ll1•mlrlct,m1 ( f,1/'i'li) 
,1rf1111//r,1 rr,nl t«IIWI 

r1,111/1/ 811rl ,1fill,,,., /1 ( /9!111/, l'i111l11 Hi1php //9,4), /ll'llry Arllwr l.,•111!• 
' 194(1), I ,•r//,· /tfflll'r Kl1,sl11.r1 I /,?.?fl), l!,mM Ii. l(/11J/11g ( /99 I}, um/ I lmrp 
ill'tl,111· l.1•.,II,• I 191:11) 
1uf111ll/w, mutlwr, 111w11/ft1tlwr, .1i.,111r. brn(l/ilt in /11w, und w,cl~ 

Ml<'h1u•/ ·I. ll1•11.•l1•V (I !1.98) and 
1)111,111111 N. &iu..ir1 ( l!l!w~ 
,rrfmlll~.,. 11111/ ftulr,r III Im, 

."/11c11 ln11tt Lum ( /[19/J/ am! 
N1111r11 /./1111 SmlJI ( 1911/J) 
<1/lt11ilh•1• mn.l .1/.~/tlr 

J11su11 L.•,• Mu11asro ( t!l9R) rmtl 
l),>horoh &11tlers Nt.lldKfl (19/J4J 
utlm/11,,• ,mtf wlk 

Jm mt/ n. tlnumor,, ti .q[1HJ 11111/ 

.lllrhttPI I l/11fHtrt.~ ( /,97?) 
11/(111111<'1• 11111/ C()l/,~/11 
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La~en 
la tlte 

-----Fa111il 

1Jrw1/ lrl1v ( 19911), {(11$/u lrbv (I !J!Ja) 0,1d R11sscll ll'bl/ ( l!lli8) 
aclmiU('<', brother a11Ii /01/wr 

S11,m1111r W11bb ( l9!1(1), J(1mc.• w,,/,/i ( 1956) anti 1,11,11M1:k ». Webb (1 !JS?) 
1ul,11illN1, ln//111r 111111 hro/Jwr 

Vl){tir(c l(fsor ft 9!JJI} mul Tlwn•sa 
Kl.<or ( 1998) 
d1wg/,111r nnd ,,dmilll'<' 

Julir Gorham ( l!J!/8) mid C:hnrfl•.• 
~+: ~liirhmn (196'11} 
,ulmlUl!J! and fa/liqr 

A1111a,K({lhllri11r Qrrw;•s ( 19911), /'111r/tA11/0(()urtl Cr11ws, Jr. ( UJ'T:J) and 
D1.m11/cl Mu.<.vu11 J/Jml/.S (1971) 

J Janr11 ft Zo/011/t ( J!JJJ8) 11111/ 
Rfrhord I,, Jort~,v (,19.90) 
111/ml/M• mttl ,:/J11tlri adml//4!-o, (ul~tllT' anti un,'/1' 

n. lfdlJJ(1tti Mamu, Ill (lfl!JIJ) am/ 
N, b'i1uN1rrl Mass~v. Jr. ( 1.'1?2) 
<11/mltti.'o and fath,1r 

C//al'/(!s C. Dawson, Jr. (1!198), G/111.rlc.v C. /)(1(/J,Wn, Sr. ( t!Jfi9) ,mtJ J111f[II' 
Rm11('/I A. /.lmg, .'ir. ( l9"5) 
u,/n,i//cu, fu/Jwr u11tl cousin 

:ZO JAMUI\UV 1UU'J '/'ht Alu/x111111 /1,11~urr 



Lawyers 
~ iailae 
- Family 

Wllllam 1',x,/" ( l!J.911) «nd RtJl>l•r/ 
l'vt1I,• (J!J!/.1) 
u//mftl,·,, 11111/ /Jrothi!, 

J,,,r,..,, /Jri,m .-l11stm ( l!l.q8J m,(I 
N1.11/11da No,11,111 .-111,tm (l,Ol/fiJ 

111/mittl't! 11111/ i,,;r., 

A11111 t. Sf ill<! ( f!l.qa), R11/ph f; Sli,11• ( /.9 l !I), &tJ, Slut, Po.• /l.'l,'13), t1111/h((1 
S/11/1• C'1lllk ( l9JJiJ, u11d Sh,•/111 S/11/,• llwt.•r~ ( 1!18..'I) 
,11/111/tt, ,•, fnfh11r mid si~1,•1s 

N11tv f'/1..,, IJuli'J ( J!J.QS) u111/ Jtih11 
H11rrlt'III· fl11t,•.1 ( 1963} 
,1dm1tll't' um/ fulhcr 

/n,w ,I/. (;r1wN ( 1!108/ 11111/ Jult11 
/! c,·ru,1t1.• ( 199H) 
wlli• ,md husbaml co mfmitlivs 

lt'Clnurd fJ. Bro<lk,r Ill ( l!J.q8) /,1'llntml /J. HrCl(,/(6, Jr. ( 1981). Ju,~q,• HIJ/>t•rl 
I SaJII} ( /<J,f,'IJ, Jurw Sapp IJrr111k1 ( l!/Sli), Rlll•nl A &pp, Ji. 0,Y/12}, um/ 

Jfl/111 MurA Sri/I/I (I !181 J 
~dmllt,'n, ft1/1111r. pro11tlfather, 1>11Jllwr. 11111/ 1111cf;1s 

f ~ I., l. -
• 1 

'· 

l(tl!Jh /l f,'arrl.f, Jt. (1998) ,mt! 
lh(Qlt IJ. F,mfr (11155) 
ctlmfll,•,• 1md ft1th1•r 

C1111IJ1l11 n lltflf I J .9,98) 1111d 
IMwrt ,L ntlls (l.9971 
11!11111/tt·,• 1111d hwhw,d 

J11111('s Nlch,ut t,.·,•I r t!l!IHJ 0111/ 
Virviniu J<. lltlflf"" (I.Wi.'IJ 
admlttru 11111/ ~/st,•, 

b:1111/q M. CtllXII/ ( l!Jllll), J111f11,• 
Chur/1•.1 S COUii!/ ( 1'776) 1111d 
Rirhu({I/I , ~fcu/is /f!l!l1J 
,1d111ill,~·. fath,•r <111d fit1m ,•' 
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~ Lawyer• 
lathe 

._____Family 

14/fto11 Edward 'lotb1'Q11ph. Ill 
(1!1!18) mllf MU/111111.'1/,,,mrl 
Y"rllrnu.f/h, J,; (1.91!1) 
atlmillm• and ft1/licr 

lamus 11: lluglwu, ill ( 1998) wut 
/(11111!}/ F. lf11yhU1/) Jr. (19il)) 
111/111illco and fathvr 

r,://nlti11 Hllssall I t~·dtt ( J.1/98) 0111! 
D<111fd T. Hqd11, Jr. ( /9117) 
al/111/flr,· and father 

8C(H/ fi'otM/llf St<11Mrl (19.98) llt1d 

Judgu D,),wltl U~ ~·tc,1101'/ (,/9'/ I I 
/Jtlmlfl@ um/ lalhur 

l}tmlul C1111Jlpul( /1(/w,i/l ( 1998) ,mt/ 
C. ~Hl'rltl 11/JtWII ( L966') 
lld111/l(oe a11d fnth,w 

-Ill "· - ~ 
Gina A·m·son lltmlur ( l!l!JRJ nnrl 
Gh1g~i qbmlin (/!J.91) 
11/tmillrn 111,,t nwl/111r 

I 
I . 

22 J ANUARY 1000 7'l,o 11/olmma u1wvur 

Murp /1;1/::abelh Mu11s { 111911) and 
JosQp/i B, MCIJIS (J!J?8J 
<1/1111/mw um/ fi1tl11•r 

i\1111//tefl' W. (,rt (I (1,998) n11cl U/J'l'fl 
R, Gr!U (I !J?.9) 
11d111il/r(' ilncl (othur 

J11,1,~ S/r,•o/ f/(10111' ( t!IM) ,mrl 
N1JIJ11rl E. 111,onu, Jr. ( J!liili) 
1111111m11L• a,1d fall,11r 

Lolgh Owons ( 1998) 11111/ l'aul 0, 
OU>t111.~ (1.9~9) 
,11/m///11,• 11111/ /ill/I~/' 

f•'rm1cls 1,r11c Johnston,• ( /!),?ii) ond 
/Joup/as lrl!/1! JQh11slf11111 ( / .965) 
urlmill~,, and /i1/1111r 



lJr,mto11 l.u11•mu,• n ... 111 I l!l!l/:JJ, lloward 1,: llrlfall, 1/1 (lf/14) ,111,J .ludp,• 
llomml 1,: llr11,111 r 197'.!J 
,11tmllr.-,•, 1Jrt1tll//,1//11•t Ill ft1tl' tltld Id/lier 111·11/UI 

Jo1111thm1 r fJvA,•, r l9'JSJ wul 
J11d1J1• J,111w, o. I ltlf,•v Wl.96) 
,1d1111tt,~, (11111 prr1111f/i1/h1•r 

Frd,•r/rA 11\-mt.,/f lf/1•11 { 1!1!18) 
u11J /.h•,t 11, Al/i.,1 f /!Ifill! 
ctdmill,·,• 0111/ lath,•r 

1'..'1ltl'i11 /,nmb,'flh 11!1!)8), l(fl/e11 Lomlx.•rtfl (1998) um/ Jutl/1,• HIii rlmmp.m11 
ltwl>dmJ um/ wit.· er, mlmil/1 ,.f 11111/ ftrf/wt 111-/1111•/st,•p/111!11•1 

f-/!Jlt,mf /! U'<tlthull. ft. // 99,9) anti 
l(o11"<1rrf I' IV11fll111fl, \r 091/'/J 
,ufmlff,, , mu/ /i1lhP1 

P11t11t"l11 S l,<11'ln•11 •/Q98) ,md 
<ll1111 W t .. 1rA1'/I //!18/J 
utfmll /rc, anti /lro//~•r 

Initial Domestic Corporation Franchise Tax Returns and 
Permit Application 

Nowly otgenized domestic corporations are required to file thoir initial domestic corporation tranch1se tax return and por· 
mit application with lho Alabama Department of Revenue and romit tho taxes end fees due within ten days of inoorpo•otion. 
Tho offoctlve date of incorporation Is the date that tho articlos of lncorporo1io11 nra filed with the judgo of probate. 

Corporations 1hut do not file their return ond moko peymont within ton doys of incorporation are subject to poneltios ond inter• 
osL Additionally, a corporation that does not comply oftor 180 days of lncorpora1lon may be certified for involuntorv dlssohitlon. 

Tho initial roturn and permit applications aro eveiloblo ot tho office of ooch judge of probate, the Aovonue Dopertment's 
Toxpoyo1 Service con(ars and on tho dopartrnent's Wob sito, W'N'N.ador.st1110.n/.11s. For addltlonal intormetlon or asslstonce, oon
toct tho Aloboma Oepartmenl or Rovonuo, Individual and Corporate Tax Division, Dornostic Franchise Tax Section, (334) 353·7923. 
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ABOUT MEMBERS, AMONG FIRMS 

Due to the huge lncr(mse in noUce~ ror 
"About Mcmbefs, Among Firms," Th(! 
Alabama Lawyer will 110 lon~cr publish 
address changes (or firms or lndividuill 
practices. If will continue to ,,ubliRh 
nnnouncemenls of the formation of new 
firms or the opcminf,! of solo prncllcc~. M 

well ns I he mltllllon <>f new 11~socintc~ or 
p111'lncrs. Plc,1sc cun~invc lo send in 
address chan~e~ lo Lhc 1111.:111h<lrshl11 
dopurLmcnt or the Alabt1111a Sti,Lc Bar. 

About Members 
Ju111cs flurr y l\bslon 111111u11ncc~ the 

opening of Im: omcc m liust~tdc S11untc, 
Sullu 213, ll u111~vlllc. 15801. Phone (2:56) 
534 'Ul6. 

CQNGUI. f A.l fltJ't' l jiff+t ftlO 
10 ! ..... M!'r- ·L I (;1111. COM MU>MTV 

• Fllllll: 

' PRIJB: 

• PREE: 

Mcdkul Teum Preview 
1tnd Written Findings 
Conference nnd Reps 
1·0 Your Offlcc 
Wrlncn RCJ>-Orts If 
Cns1.1 lh1s No Merit 

S1'A1' Allfll>AVl'l'S AVAIi.ARi.iii 

We have successfulJy completed 
over 10,000 cases for 3,000(+) 
law firms. Our board c:erllflcd 
experts work with you to 
maximize recovery. 

Health (;are Auditor s, Inc. 
IJS77 ft~lhrrS011,1d Orhc 

Bldg. II, Su lie 190 
Cf .. 11n1~1rr, florid• 33761·i522 

Toll Free 1-877·390-HCAJ 
Telephone (727) 579 8054 
Telecof)ler (727) 57 $· I H3 

\l ~ '"' plru«d 10 l'ffth~ 1our aoll•, 

2• JAt1'UARY 1Qtltl 

Tnmeri11 S. Driskill :mnoum:c~ thi: 
opening uf her office ul 246 South 8th 
Street, Gutl)c<.len. 3590 I . 111c mulling 
udtlrc.,i; ii, P.O. Box 8505 • .35902. Phone 
(2.~6) 546-6557. 

.Jumes N. 'fhomu s 1mnour1cc1, thc 
opening of his ofncc ut 405 E1111 Street, 
P.O. Box 974, Troy. 3601{ I. Phone (334) 
566-2 181. 

G. Putlerson Kcuhcy un11uu11ec11 thl! 
openint.t of his offkc ul 2323 2nd 
Avt1nuc. N0t1h. Suite 200. Blrmlnghu111, 
35203-37.SS. 

l'utrick M. Lumur nnnouncc.~ 1.hc lur
mntion ol l'atrick M. Lmn11r, L.L.t . I It~ 
t1rticc 11, locutc<.1 ut the Clvi, Pia,~,. Suite 
311. 307 Clinton Avennc, West, 
1 lunt:.villc, 35801. !'hone (256) .534 4.35.5. 

John B. Hfil'J}ilr, dlpuly rt>gionn.l coun 
sci, Soulhc!llll Regior. lntern,.tl Revllnvc 
Scrv,cc, announces hi:. retirement n.ftc, 
2!} years of govemmenl practice. 

Among Firms 
Rw,~tll Drake, .lot It. Wbotlcy, .Jr .. 

Glc11 M. Connor, Anrh\' W C. ,\llcn , 
Mnurcr n K. Rc1•1t, Peter II. llu rkc, 
Chorlcnc P. Cullen, W, 'l'oclcl Unrvcy, 
nnd ltlcharcl P. Rnuco unno1111ce the fnr. 
1nnlio11 of WhuUcy Orn.kc, L.L.C. 
Ofliccs urc located ut 11 OC) rinnnclul 
Cent.er, .'iO.'i 20th Street. Nu1°1h. 
Blrminghutn, 35203-1601. Phone (20~) 
328-9576. 

Lloyd, Schrcihcl' .~ C:ruy, P.C. 
nnnonncci. tlmt E. Britton l\lu111·oc, Kuthy 
H.. Ouvl.s. Ucldj Stor.k WcUs anJ Mlchocl 
J. Clemmer have bccn1nc as,oc1(1tc,. 
Ollicc" ore llll'Uted 111 1\vo Peri mete, P,111.., 
SuutJ1. Suite I 00. Binningh:un, 1.'i24 l 
Pho11c (20.'i) 967·8812 

DUlard, Guo:Lcc & Kl ug urm11uncc, 
that Allwln E. Aon,, JV ha, juincd the 
lirm ns 110 as~ociatc. Office~ ore lncnted 
nt llll.'i 2nd Avenue, North, The Berry 

13ullding, -Ith f'11tM, Oir111l11ghnm. 15203. 
Phoni: (20.5) 251-2823. 

Dominick, r.1c1chcr, Yeilding, Wood 
& t.loytl, P.A. t1111101111ccs 1h111 1, isn 
ll11cl~o11 l)Ol'OUAh hllN b\!COmc 1111 ns~oci
lllC, Ofllcl'~ nrc loc111cd nt '.! 121 Highl1111d 
Avenue, ~nuth, Birmingham, 35205. 
Phone (205) \)39-0033. 

t ub1111ls11, ,lnh11Nlo11, Cunln cr, 
0 11111111, & O' Nc111 a1111m111coi. tllm 
Stc11h(l11 A, Wnlsh 1111t1 Mnrk E. House 
how hl.)t'OlllC US~Ocilll('~. Of'liccs an: 
locotcd at Purk Plncc Tower, 200 I Pork 
l'l ncc. North, S11l1e 700. Blrminghum, 
1:5201 Phllne (2US) 716,5200. 

Knufmnn & ltolhrcdcr, P.C. 
nnnouncc:s thut Eric Lloyd Prulll hrn. 
hccomc on us~ucrute. Oflkc:. ure loeutc<l 
In the Allunt Hunk Center, 2740 Zcldo 
Rood, 3rd floor. Mo111»omcry. 36106. 
Phone ( .134 l 244 1111 

Schol'!. Oiitc. LIies & p~h:1w, L.L.I'. 
nnnmrnce\ 1hat .l11nn ,I, lt ice hits become 
1111 n~,oeluti:. Oflicc~ urc loc:.alcd nt 600 
Fimlllcinl Center, 505 North 20th StrceL 
Birmin11hn111, 35203. Phone (2051 2.'i 1-
71XIO. 

Sl11t1, <.:n11111hell, Duke & Taylor 
unnounccs thnt Kathryn W. Pctc1'8NI 
m1cl Mlchn<'I D. A11dc1·son hnvc become 
u~suci111c11. Ofllcci. ore locmcd 111 1763 
Prorc~slonol Parkwuy. Mnhilll, 36609. 
flhonr (:\:M) 144· 724 I. 

l{r1y 1r. Kin,:, .Ir., Nnncy C. 
l)rum montl und Murjol'lc 0. Oubb.) 
111111ouncc the l'ormntl<lll ul King, 
Orummund & Dubb s, P.C. Office,, UfC 
locutcll ut 100 Ccntcrv,cw Drive. Suite. 
180, Bir 111in11ham, 3:521 (> Pho111e (205) 
1124· 71182 

Hubhnrd, Smith , Mcth1ojo , 
Urnkcllclrl & Shottu ck, 11.C. unnounc~ 
t11111 ll crhcrt E. lJr0\1 dcr hn, joined m. u 
panm:1. 011,ce\ urc locutcd ut 808 
Lurleen Wulluco Unnlt,tml. Nurth. P.O. 



Box 2427. T11~cnloo~u. 35403-2427, 
Phone (205) 3•t'1-67S9. 

ll nrr ls, Clct:ldcr, l(ogcrs, Hc,llls & 
R11111gnr11cr, P.C. unnouncc, a numc 
chnngc 10 Horrl~, Clt•ckle_r, 1-lnllls & 
Uumgnrner. P.C. Olhccs nre locntc:d 111 
2(Xl7 :\rel Avc1111e Nurch. 13irminphnm, 
3!120.\· 3347. Phone t 2<l!I) 328-2.160. 

13ruwn, llu dl(l11.~. P.C. a11ntlU11ccs thllt 
Mls1y C11rol TIii has become on llbNOCi· 
ale, Offices un: h,-nled nl 1.1Q;'i U111vcNlY 
Boulcv:1rd, P.O. Box 16111!!, Mobile, 
1661 '1·08 t 8. Phone (334) .144-771H, 

J54Cl I TI1c mailing uddrc,, i, I' 0 . Bo, 
2155. 1,1,cnlotl\11, 35~03. Phllnc (205) 
758-2585. 

l'll lmnn, flool s. Oulton & ll ollls, 
1,.c. nnnounce~ thot S11.'H' Couch hns 
jo,ncd the lirm. Office, 11rc located nt 

1100 Pork Pince l11wu , Birminghum. 
3520., . Phunc (20.5) 322 Rll80. 

Morrl~. llnyncs, ln1,tr11111 & Homsby 
u1111ou11c:c, thut Noucy t. l~ndy lln, 
bt."eome 1111 a,soc,nie. Ollicc~ wt' locotcd nt 

131 Main Stn.'(t, Alcxnndcr Ci1y. 35010. 
'l11c m11iling 11dd1'\!N~ h P.O. l3o>. l<l(l(), 
.l'iO I 1-1 MO. Phrnlc (256) 329-2000. 

Cuslmuno. Keener, Rohcrcs & 
Kimberley. P.C. onnnuncc~ thllt Jorr od 
ll ruxto n llulcmorc hill\ become on tl!i~O· 

ciatc. Offices ru·e locnted nt I 'i3 S. Ninth 
Street, Ond~d~n. J$90 1. Ph,mc (25()} 
5. 13. ()4()(), 

Orudlcy A runt Rose & While. L.L.P. 
unnouncc\ rhnt Pnul M. Slkl.''1 Johu:ll thc 

Rose n, Cook, Sledge. Ouvls, Curr nll I 
411/ .lonl.'s, P.A. 111111ou11~·c~ 11 m1111c chnnge 
co Rosm . Cook. Sledge, Oovlii. Curroll 
& Cnck, P.A. Office, ore loeotcd ut 2117 
River Roud. Tu~alliti~,a. '\5401. Phom: 
(205) 344-SUOO. 

Bnll, Uall, Mtlllhc ws & Novnk, P.A. 
unnouncc:s lh111 1r.,11t1y M. Coody, 
Urontly A. Adkin~ mid Gcur)'c R. 
Purkcr have become ns~ocmtcs. Ollicci. 
urc ll)C11ted UC 2000 lntcl'l:lotc Purk !)rive, 
Suite 2Q..I. Montgomc1y, 36109. l'hc 
m11ili11g ndclrcss is 11.0. Box 2 148, \6 102. 
Phone (334) 3R7-76RO. 

Ucnnet & llcnnl.'I, r .L.L.C. 
nnnounccs tltnt 011nnld L. Hermon, .Jr. 
hus joined 1hc 1111n. Otncci. urc locutcd 111 
IOI\> Nino1ce111h Slr'C('l, N.W. Suhc SOO, 
Washington, l) .C,, 20036. Phone (202) 
.510-9800. 

l ,dtnrnn . Slu~ul & 1>11yne, P.C.'. 
unnounce~ lhtit .lmnc~ S. Rnhl111-011 1111, 
hccomc u11 o~~ocimc. Ollicc~ nrc loculllll 
tit ()()(J Non h 21h11 Strccl, Suilc 400. 
llirmln12hnrn. 3!'i203. Phune (205) 25 J. 
5900. 

Cnmp hcll, Wnlll'r & tcColJum, 
LJ , .C. announce\ thnt l)n"ld M. Lo1>cr 
hos bcnmw II punncr, .lnnct R. Vn1·11cll, 
l'nrmcl'ly aNsociutcd with Alclmlgc & 
A~sncio1e~ ho~ becolllc of 1·<11111,,·t•I, 11ml It 
Ur•(•nt Irb y hn, hc~mnc an 1L,s01,·iu1e. 
Other mcmtx-r. 111, ndr cw P. 
Cumpbcll • .Jo11111hr111 I t Wulle_r, ("h111·lc11 
A. McCulhrm, Ill , Murlbu lll.'C\'cs 
Cook, und gu znh~th Om·g,~r A nthony. 
Office~ urc loc1t1cd 111 2000A Southfirld11c 
P111 kwuy. Suhc 13(1, Blrmlnghu111. 352()1). 
Phnnc (205 I 110.1-CtlS I. 

Uonnld, Rnmlull, Dunnld & Tipton 
nnnounces 1hat .John R. Frnnk.,1 ,Jr. hi" 
become un n~~oclmo. OHkcs ure ln.:ntcd 
111 1hc AmSoulh Bulldiug, Nin1h floor. 
2:no Univc11111)' lfoulevnrd. Tu,culoo~n. 

Th e :rt1ost diffi.cttll: p1:oblen1S require ~he 

: MIS.',lS.'ilPPI VALLEY1'1 IU: 
'· • , •' INSU!tANC'I!: COMPANY 

1,KftO,ff 1, lllllK ~11,w.111\110111 
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nrm ni. nn nssocintc. Officl:ll urc loculcd 
01 2001 Purk Plucc. Suile 1400, 
Bln11inghum, 3.5203-27"6, Phone (20S) 
521-8000. 

l~s11y, NcHJes, Scogl11 & IJruntlcy. 
t•.C. 111111ou11ees UIUI Urudlt•y M. Huie 
hu11 bcc1.1111c no t"b80Ci:ue. Offices nro 
llX:Uh!c.l ut 2728 8th Sll'llCI , Tuscnloosn, 
3.540 I , Phone (205) 758·559 I 

Potts & Young, 1 .. 1, .P. unnnunccs 
11111! Del11·n Hendry Coble hns become n 
p11n11c1. Offices nrc 1oc1111:d n1 l ()7 I!. 
C<>llcge S1rcc1. Floruncc, 35630. l' l1011c 
(256) 764•7142. 

Ouvlrl It , Ba ker nnd .I, Orouke 
Johm,lon, J r. nnno11ncc the opening of 
thci, office!. 111 Ono Independence PlllZll. 
Suite 122, Birminghnm, 35209. Phone 
(W.5) 263-9()50. 

1'1·11ctt & WHldrup , L.L.C. announces 
thul Teri 1-loyes Smith hn~ become un 
UhSOC:i111c with lhc firm. A new ofl1ce 11. 
locntcd ut 121 P1ed111on1 llighwuy. Sult~ 

8. C'cntre, Gadsden, 3.5960. 'I he majljng 
ndd1csr-i, P.O. Box 892. Phone (256) 
Q27-391l4. Other ofli~c., nre located 111 
I I I S. Pourlh Street, 1590 I , Phone (256) 
546·9666. 

Jnnecky, Newell, l'olt~, Wilson, 
Smllh & Moslcrson nnnuunccs 1h111 
'llluTy V. Suttcrwhltc hn, joined the 
firm. Of11cc, arc locllcd m lhc AmSoulh 
Unnk Building, I 07 Soiru Fmnci, S1n:c1, 
Suhc 3300. Mobile, 36602. Phone (334) 
432-1!786. 

Unlch & llinAhunl iu111ou11cc~ 1he 
ncldition or J J new rnsociutcs. Wllllam 
S. Uh,lr, Gn•gory P. Burrus •. I. Chris 
Cochruu, Blitghum O. Eclwnrds, 
Thcrcsu R. J enkins. IMc II. Luni:lcy. 
.J, Thomns Longino. IV, .lcnnifcr R. 
McCnln, ,J. Beth Mosc.nrclll, hunnon 
L. Powell, nnd Wendy A. 7.111~1.uur. 
F1·cd Enmes, ll . .lml~on ll t)nnln,::tou, 
Ill nnd Rohert l .. Loftin. llJ hove been 
ndded till nf roun.w•I. Offices ore loc111ed 

in Binmnshum, Hunbtv,lle, Montgomery 
:u1d Wnshington. D.C 

Cur>cll, }toward , Knnb~ & Col>bs. 
I' .A. 11nnou11cc~ Lhu chnnge of It~ mulut 
10 C1111cll 4'v, llownrd, P.C. 

Fr11nklln W. Cordery llMnOunces Lhal 
he has closed his privalc pr11clicc nnd is 
no," servinll a_~ iln a.~sbtnnt dl51 rlcl 
nllorni!y for Lhe 12th Judlclnl Clrcull 
(t::lmore, Aut.,uga and Chlllon coun• 
tics). 

llcndcrson & Butler nnnounccs that 
Llln')' o. l)n_nJel, Jr . hns juincJ lhl! nrm. 
The nddress is 200 W. Court Square. 
Suile 972, llunLwillc 3580 I. Phone 
(256) 536-ilil 57. 

Ou.~. Moore & Jordon nnnounccs lhUl 

Jumcs Ede Coale hoN hccomc u11 m,i,oci
lllU, Ql'ticc~ lll'C located nl 40 I t::vorgrcen 
Avenue. P.O. Box 467, Urowl(111, 36427. 
l' honc (314) 1!67-7724. • 



How do we i"'prove the image of 
the legal profession today? 

Our answer is "On.e lawyer at a time." 
And YOU can do your pnrt by having the 

Alabama State Bar's award-winning video 
,,resentation "To Serve The Public" shown 
In your communllyl 

"I didn't n:;,!izc how 111.1n\' progl'arn:; 
you hild tn lidp lhc puhlic" 

"I low t,11111u1 school parl1dpnli.> in 
ym 11· pc1rt1wri;hip pro~ram?" 

"It wa, ,Ill l'xccllenl vidl'O . .. wiUt 
lub ol hdpf11l infom1;1tion." 

-Thi! public's comm<mls on the video 

Winner or a 1997 Public Hel!,llons 
Council or Alaharnn M1:ril Award t111d o 

presligioUll I ~~18 
TELLY award (or video production, "'l'o 

Scive The Puhl ic" is designed for µsc in 
speakinA to civic and community 
iaroups, indudiog schools. gvery local 
bar assocJnlion 1n the stale hns rllceived 
a free copy of lhe video prl!l,ent.1llon and 
300 brochures. Contact yot1r local bar 
.wociation presidenl or call the ASB al 
(334) 269, 1515 for additional copies or 

in(onnation. This complete public service video prcscnt;ition 
includes: u,c i;i~ht-minute vltlco: a hnndbook of spl!cch 
points; and informalional brochures ror Lhc audience. (NOTE: 
1V and radio announcements have been excerpted from the 
video and nre now being shown acru~~ the state-look and 
listen for lhem in your comm11nlty and encourage your local 
stations lo 11ir lhc1n!) 

What Doe s The Pr-esentotlon Do? 
I) ll highliRht~ public seivice progrnms :md rc.~ources 

of the ~late b11r, focusing on the 11ubllc as the true benefi. 
ciary of (l Ul' lc~al system: 

2) It foalurcs real Al11hama lawycrs 
uwolwd in llum commu1, ilie.s 111·cscnl 

1111{ 11 positive m1'ss111{e ahout Lhc legal 
11r1,fe:1!\i011 in Altthumu: and 

3) It makes il cnsy for lndlvidual atlor 
ncy~ to t.ikc this mcsllal{e out to their 

COllllllUllibcs. 

Why 11 It Important For You To Do 
Your Pert? 

The key lo the succes~ of thc program lie~ 
with each individual bar member. Only if the 
video 1$ seen by Lhi.: puhllc, will its positive 
imngc mcs5,1ge bc spreadl 

Please complete 11nd return this form to: 
Communications, Alabama Stnto Bor, P.O. Bo,c 671, 

Montgomery, AL 36101 or h1,c it to (334) 261·6310. 

,----------~-----------
Li~ ~lf.~W~ 

~ 
urr-0~ CIDGJJ!~~ncc 

YES, I volunleer to present or to help 
schedule a presentation of "TO SERV~ Tl IE 

PUBLIC" to groups in my area. Conlacl me 
to make arrungementsl 

NAME ___ ------ --- -

BAR ASSOCIATION 

PHONE OR E-MAIL __ _ _ __ _ 

L---~-~------- --- --~---
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I.AWYERS 
and EGAL 

..• • 1 summ.1ry of b.1sic information 
on common lcg,11 questions and 
pro cedur e.'> for the general publi c 

ALABAMA STATE BAR 

Publications Order Form 
The Alaborna State Bat is plensed lo rnnke ;ivr1ilable to Individual altorncys, rlrini; and local bar ossociolions, at cost 

only, n series o( brochures on J variety or legal topics or Interest to tho g<.moral f)l1blic. 
Uelow is a curr!'nl I Isling or public Information brod1LHl!l, available from the Alabomn Stotc BM for distribution by 

loc.11 bar associalions, under est:ibllshed guidcli1,e~. 

-~- ---- Brochures 
Law As A Career $10,00 per 100 Qty. $ ____ _ 

... Opl)ortunltles .rnd challenges or o law career to<foy 

Lawyers and Legal Fees $1 o.oo per 1 oo Qty. __ $ ___ _ 
... a sum111..1ry of basic. in(ormation on ,·on,mon legal quesllons and proccdul'cs for the general public 

Last Will & Testament $1 o.oo per 1 oo Qty. __ $ _ _ _ _ 
.. . covers "15pl'!ct·s of estate planning and the Importance of having n will 

Legal Aspects of Divorce 
... offers 1)pllo11~ cincl choices Involved In divorce 

$10.00 per 100 Qty. __ $ ----

Consumer Finance or 1'8uying on Time" $1 o.oo per 1 oo Qty. _ $ ___ _ _ 
... out I Ines Important consider.1tions and provide~ advice cm finam:i;il mlltlorb ,1(f~c;:1Ii,g the indivldu,11 01 family 

M ediation ... Another Method $10.00 per 100 Qty. $ _ __ _ 
for Resolving Disput es 
... provides nn ov<11view o( the mediation process In qucstlon•and-nnswer form 

Acrylic Brochur e Stand $5 .00 eac h Qty. $ -----
... individual stand imprinted wlll1 indlvldurd, firm or bor nssocl.:ition nome for u~e ;i t distribution points 

One stand per brochul'c i!. rccon1mcndcd. 
N,m,e lo imprint on irta nd : 

Mall Ing Addross Subtotal $ 

Shipping & Handlin!_! $ 5.00 

TOTAL$ 

Pler1se remit Cl ll!CK 0 1< MON EY ORDEI~ MADE PA tABLE tO Tl-IE Al.AIJAMA STArF BAI< 
for llw amount llstccl un the TOTAL iine and forword ii with 1his orrler form to, 

SLl~an I I. Andl'c~, Director of Comrnunic;itions, Alabama Stale Bar, P.O. ~ox b7 I, MontgomerY, AL 3610 l 1 (334) 2(:,9-1515 

2U JI\ NU IIHY I IIOU 71m Ala/)llmn l.111v1111r 



ALABAMA BAR MEMBERS ... 
Did you know that effective 01/01/99 eligible members and their eligible 

eit.lo;es can obtain 
M•M;tl1~ii=l=l•IK-I=i\MUtJ:l~l§•JtiJ4UB•W#;t4@s 

at group rates, from 
New York Life Insurance Company? 

Introducing ..... 
The SPT Medical Plan 

admini stered for the Alabama State Bar 
by Insuran ce Specialists, Inc. 

Featuring: 
• 80/20 In-Network & 60/40 Out of Network PPO Plan 
• Choice of a $500 or $1000 deductible 
• $3,000,000 Maximum Per Person (certain restrictions apply) 
• ln•Network Physician office visits coverage at 100% after a $15 co-pay 

to a maximum of $200 per visit 
• Maternity covered as any other illness 
• Prescription Drug Card provided with $500 deductible plan 
• Competitive Association rates 

------- • Rates guaranteed to 11 /30/99 

E xamo1e o f M hi P ont 1y rem um 
MEMBERS AGE MEMBERS AGE 

29 36 AND SPOUSE 
WITH ONE 

CHILD 
$ 500 Deductibl e $105.16" $313.78" 

$ 1000 Deducti bl e $85.20• $269.09* 
•includes $5 bllll ng fee 

R ates: 
MEMBER AGE 45 

AND SPOUSE 

$330.53* 

$276 .62* 

MEMBER AGE 
53 

$232.73* 

$184.89· 

Rates shown are curre nt and are subject to change by New York Life on any premium due dote and when 
benefits are changed by agreement between New York Life and the policyho lder. 

Call or fax your request for more Information (including features, costs, eligibility, renewablllty, 
/Imitations, and exclusions) today, to: 

ml -L\1. llff 

I NSUIUNCE SPEOALI TS, I.NC. 
33 Lenox Pointe, NE 
Atlanta, OA 30324 

(404) 814·0232 
FAX (404) 814-0782 

Medlcal Coverage underwritten by New York Ufa Insurance Company on Polley Form GMA 

Insurance Specialists, Inc. also offers Disability Income, and Term Life coverage at competitive group rates. 



BUILDING ALABAMA'S COURTHOUSES 
By Samuel A. 1iumore, Jr. 

The British Isles 

Once again, a vacallon trlp caused a minor 
delay for courlhouse article author Sam 

Rumorc's next Installment on Alabama courthous
es. This time, th'e destination was to the ancestral 
home o( Amei·ic:rn jurisprudence and the 
Common Law- the Hritish Isles. 

Sam and Pat spent two weeks in En~land ,mu 
Ireland. One hi8hliAhL was staylnfl wllh thc family 
o( an old hiAh school clMsmate who is the mili
tary attach~ Lo I he American iirnbassador. Another 
hif!hliAhL was sccin~ a 11 old college classmate who 
il, the Dcpuly Chief of Mission at the Americ.~n 
embassy Jr, London. 

The vacaUon included visits to caslles, palaces, 
cathedrals. abbeys. museums, theatres, and I he 
Tower of London. P,,rticularly lntercstinSl was the 
morning spent in Birmingham. En!,!lancl, the narne
sake city of Birmingham. Alabama. Of cou1·sc. Sa1,, 
and l'al saw lhe Hoyal Courts of Justice and pho
tographed numerou~ courthouses. 

The reAular feature ''Building Alabama's 
Co~1rthousc.f' will continue i" lhe ncxl issue of The 
Alabama l.awuer. • 

·j ·ff-B\'@a•jlffi. ?'lie Alulx111111 luwµur 

/kl,mill' from 
lllrmlnqham. Enul<md 

1110 Inns nf Courl Srh11<1l 11/ l ,111u 



n,~ fnlul'iur 11/ 1111, court (I/ /,1rir('J/11r. fl)1JJfa111f wflh 11f.fftor1 fm111 Af11ba,1111 

Nurki:r (I/ /!tu Nu11/lngdon Co1irlhou.w 1101/1111 
//11, blrthr>loru /0•11n r1/0l itH1r Cromn~,11 

Cow'/111Jus,· at Tmtw. 1t·1Jto,11J 

• SAl!ll 'I\Vf~ 
1,•I ••t i f ltt 4w-t< • .._ ,-1,.-.. .,,, 1fl ,1111"• •u !Mo'•,.. \UI 

.. & 110, A ,....,,. tt,Mtl "' ,t ftlt t'4f j l lfttt ! , 1ht ~, · ~ ..-r ..... , 

.,.._ ,,.. Pirltri 1• ... i lo 1,111 14 IW4 ii, ,111• t.-f.,l tr t f I~• pt ,r 

... I ~I ii M \l&U•• ........ ~ ttt )11 •• 1~n if Mllu . ~ 1'11tl•l1t!tf' 
o.,., , .iii• . ,, w,11u ,,,.,, 1-1,-h • r1,~ -"•• •1•••0 , ~,. 

M • J.h .,.. • •• u• .. t+I Ito. r .. t t l tlili I , t111~1 hW. , .., I~ 
, ... ...... I• M 11'4 '"' I .. ._, ,, ft Tu t t fO•~ tt.t., U.. Jl,il 

.. . .. M tiJ', b It..._. CJ,l ( lf 1I' I U ' .I.I( '' .. 1'9 

.... w4 llfl •• .. tw ,., fl.ti .... ,i.. ~t't I' IJf ..... tf 

. ~ fllll U. l ll' ... '•U t UilftMt ~ tf~ ...... , ,.. ... e 

Sig11 ouwrt,, l(tellJJ#r's o/Tico /11 '!r11h~.·. 1relat11/ 

Thu .~umbul t>f 111~1/fwuf t-.11µ/cmd:~ 
law 11111/ onlur 

S• tnu a l A. 
Rumo re , Jr • 
s..nu..l A Al.main JI 
1 n g,11dw111 IA th 
LJ1,1wra11y ol No1ro 
Ol,111<1 nnd tho 
U11l.elally of AA1l.1111T1d 
~olln ,. H<1 
"""1111dlll..bndinQ 
<;h.il)(llt()n ti Ihm 

A14btlma Slnto !l.,1a I ,11nly L ,w $oct1011111d 11111 
PlllCl•Co In B1fm.r>i:,hom with 1h11 tlrm ol M•Jlio!11CO ~ 
RulTIC)tO Fllll'Mfl) 81/l"V, I ·~ IMG b/11 cc,mi~alll!U 
It< 1111! 101h Cln.aJII plnQa numb<lr ft11Jr, 11111 tun 
rmmbQ1 of Tllo Ak1bd11111 lllW','{II' ~d,lorW (!Q!11tl 
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OPINIONS OF THE GENERAL COUNSEL 
By J, 1lnthony Mclain, g1.>neral counsel 

1n recent weeks, lhe omce or C:cnt:rnl 
L:oun51:l has received numerous opinion 
inquiries coni:emlnit two growinA arcns 
of ethical concern for the pracllllui1cr: 
collection nf chill.I suppnrt :irrc11r11~c .tnd 
thlrd-purty nudilS of lawyer billings. 

The Disciplinary Commission has 
rcccnlly rendered formnl opinions deal• 
ing wilh these two arens of praclicc. In 
11n effort lo keep the members of the 
Alabamll. Sllllc Oar informed as lo the 
position or the Commission on these 
issue.~. both formal opinion~ nrc repro
duced In this issue of The lllalJC1ma 
WUif/er. 

J. Anthony McLain 
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Contingency Fee Contract in Collection of 
Child Support Arrearage Cases Impermissible 
Absent Extraordinary Circumstances 
Question: 

In 19~ll. the Disciplim,ry Comrni:;sion 
or the Alabam,1 Stnte Bar is~uc<l formal 
Of)inion H0-91-05 which hcl<l Lhal 1111 
11LLorney may enter lnlo a conllng1mcy 
fee agrl!cmcnl Lo collect child support 
,u·rcarage whllrll lhc client is unablll lo 
pay a reasonable allorney's fee 01, a 
non-conlingenl bnsis. Since the 
Issuance o( U1is formal opinion, there 
have been two signi8canl developments 
which are material lo the conclusions 
reached lherein. First, Alabama nppcl
lale courts have heh. in a numbi:r of 
recent chi Id support cases that lhe 
money due for support bclongs to lhc 
child, not the custodial p,1rcn1. Second, 
there have been fedL'!'ally mandated 
chnngcs in child support 1,roccedings 
which rcqulrl! U1e Department or 
I lumnn Resources lo provide collection 
services to any individual regardless of 
his or her economic slalus or ahlllty to 
pay. The question 1wesented is whether. 
in li~hl or these development~, H0-91 
05 continues to accurnl1dy rnnecl Lhc 
position or 1he Discir lin:,ry C1)n;n,l11~l()n 
of the Alabama Stal~ Bar with rcgal'd lo 
I he collection of chih.1 support ,meura1tc 
on i, conllngency fee hr,sls. 

Answer: 
In view o( change11 In Lhc resr,onsihlll 

lies of lhe Ocpartmenl of I lumnn 
Resources for the collecllon o( hack 
child support. lhe Disciplinary 
Commission has difficulty envisionrnit 
any d rcumsL111cc under which ii con 
lingcncy fee conlrdct would be In U,e 
bcsl inlcl'~l of the d1ild. llowcvcr, the 
Commission docs not, al this time, con 
elusively prohibit such conlracts oul or 

concern that unforeseen circumstilnccs 
coultl rcsull In o siluillion where a con
tlnf.lcncy fee contract iR the only means 
nvallnhlc lo the chilli lo collcd piisl c.luc 
child surr ort nnd would, thcrcforc,, be 
ln lhc chllu's hcsl interns!. 

D11cu1slon: 
ltulc 1.5(d) of lhc, Hules of Professional 

Conduct of the Alabama Stale Bar pro
hibits contingency fees in any ''domestic 
relulions matter." The rationale behind 
this prohibition is n public policy con
cern thnl a lawyer-client fee arrangement 
should not dlscourn~c reconciliation 
between the parties. Obviously, Lhi$ 
ralionnlc has limited 11pplit:.ibility in 
chih.l Auppurl arrearage cases. and most 
stales 1tllow :itturncys lo collect child 
~upporl arrc11raJ.{c on a contingency fee 
b,1$iS where the right (or child support 
hns olrcndy been judicinlly estobli~hed 
:md lhe sole purpose or the representa
tion is to collect pasl dul.! 1>ayments. 
I lowcvcr, these stnte.~ all impose condi
tions upon lhc use of tontini,tcmcy fees in 
11rrcar11~e c11sc11 slm11,,r 10 the c:ondillons 
lmro11cd by the l)isclpllnary Commission 
in H0-91-05. 

The co11cluulni:1 paraAruph ()( H0-91-
0S i,rovidcs as follows: 

"l~or these reasons, ll ls our view 
lhal ii wou It.I not be a vlolalion o( 
Ruic 1.5(d) lo charge o contingent 
(cc in a c.,~e Involving collection of 
arrc,1rages in unpaid child support. 
subject to Lhe followin~ conditions: 
(I l Lhat lhe fee is fair and re;isonable: 
(21 thnl lhc clienl is indigent and no 

i.1lternalive fee arrangement is 
prnct icnl. and 



(3) there ilre no mc11n$ uvnilablc to 
lhc client (similar lo Lhosc men
Uonell in your question) to col
lccl Lhc arrearajtc." 

While H0-91-05 conlln11cs lo accu
rately rcflccl, in sub~l11nce, Lhc position 
o( t hc-Dlsdplinary Commission, lhc 
Commission Is oi lhc opinion lhat, in 
li~ht o( the chang!!$ In !JI IR':1 mandate 
,ind responsibilities, furUwr restrictions 
on the use of such contrticts would 
11pn1.mr to be appropiiotc. IL Is, therefore, 
lhc opinion of lhe Oisclpllnury 
Commission lhill 11n 11tlorncy muy enter 
lnlo a cunllni:(en,y fee t11tnicmcnl lo 
collect child supPQrt arrearage only 
when lo do so is in the best mlerest of 
the child nnd, 1NLn then, subject lo the 
sr,ecific condlllons discussed below. 

One of lhc: co11llllio11s rmposeu in HO
!l 1-05 on contingency fees In a1·1·enrage 
c:ise.~ i:1 lhnt there be "110 means avail
able Lo the client (slmllur lu thn~e men 
lioncd in your queslion) to colli:cl the 
arrcara~c." The upinion niqucst makes 
s1>ccific reference lo an income wilh
holdlnit order which may be oblained 
from the court rnr m1y1111:nt of a inod1:.~t 
rec. Moro signltlcanlly, al lhc lime RO
Yl -05 was Issued, the Dennrlmcnl o( 

I luman lksources provided chlltl sup• 
nort arrearage collecllon services only 
lo custodial p11renL1 who met the 
dcrmrlmenl's indlgency rcttuircmenls, IL 
would c1ppcar, therefore, lh,,L nl the 
time the Disciplinary Commission 
issued l'W-91-05. lhe Co,nml~slon 
intended lh.il an nltomry nol acccpl a 
conlingency fee if the cuslodlal 1>arent 
quollfied for the same services lo be 
provided frl!e uf charitc by DI m. 
However, since that opinion was issued, 
there has been 11 fcdcrnlly m,md,1tcd 
ch11nl{e in child support procedures 
which now requil·cs the l>cpal't menl or 
I luman l{esources lo provide ,1rrearage 
collection services to ,my cu:.Lodh1I par· 
col rcgnrdl~,; of his or her economic 
status. It ,s, therefore, no longer feasible 
to lie I he propriety of contingency cun
Lrncts Lu whether the custodial parcnl 
would qualify for free DI m services, 
since all cuslodi,11 parents may now 
avail t hemsclves or Lhc~c services. 

In view of Lho fact U1nt cullecllon of 
back child supporl Is provided free by 
the stole, lhe Disciplinary Comm1s~ion 
is of llw opinion that only In the rarcsl 
of inslanci:s should an itllorncy ncccpl 

such collcdion cases on n co1\lingcnl 
bi!Slb, The dl!lermmalivc considerallon 
should nlwnys be Lhc best interest or U1e 
child, which may not necessarily coin• 
ciue with the desires or expeclntions of 
Lhc custoi.lial parent. An at.torney should 
noL enter into a conll11gc11cy fee agree• 
nwnt without giving ~erious considern· 
lion lll whether an hourly or contingent 
fee 1s in the besl interest of lhc child. 

The Commission fnnkly has dlfficully 
envisioning Im}' circumstance under 
which IJ conllngc1,cy fel! contn1cl would 
be in lhe best li1lcrc.<t of the child. 
I lowcvcr, the Comrnl~sion docs nol. al 
this lime, conclusively prohlhil such 
contrnctli out o( concm, that certain 
cl rcumstances, of which the 
Cummh~ion is nol cognl1,ant and can
not Ht this tlmu (ores1.c, could result In 
u sllu11lion where a conlingcncy rec 
contract fg lhc only menns nv.1llablc lo 
the child lo collect pfl,t due child sup
port and would, therefore, be in the best 
interest o( the child. The Commission 
emphasizes again, however, that nn 
:1llorncy should not cnlcr Into a contin· 
i:(1:ncy foe ;igreerncnl un lc~s the allomey 

can conclusively make a ,iood faith 
delcrminalion Lhlll the interests of lhe 
child are b1:st served by such c1n aitree· 
mi:nt. 

'l'hc Dlsclplinni;, Commission is further 
of Lhc opinion that. in lhosc rare 
lnst.nncci; under which ,111 nttorney Clln 
make a good faith delermi11,1lion that a 
contingency contract is in the best Inter
est of the child, U,c altomt:)' must advise 
the J')IJrenl, In wrltin", that the colleclion 
of chlld support is available 111 no ClC])cnse 
lo lhe parent or child Uwoutth l!ilher lhe 
Department of I tum.in Resource., or the 
Child Support Collection Division of the 
District Attorney's Ofttce. In fact. Lhc 
Disciplinary Commission 1s of the opinion 
U1nl Uic parent should be advlscJ of Lhc 
free service offered by the sl.1lc, regardlcs.~ 
of whether Lhc represenlllllon is on n con
tingency or scl fc:c h;isis, The Disciplinary 
Commissio11 is also of the opinion lhal 
fnilurc of lhc :1llorncy to adequntely 
inform lhc parent of u,c nvallahility of 
I)! II< or the D/\'s services, or ,my attempt 
by the attorney lo discoumgr or dissuade 
lhc parent of using such fret ~crvices, 
would constitute o violation of lhl! Hules 
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of Professional C.Onducl of lhe 1\lt1bam11 
Slate Bar. includin~. but not necessnrlly 
11,niLuJ lo, Rule l.4(b). Attached lo lhi~ 
opinion as an oddcndum Is an ackrmwl
udgment (om, \,"1lch itives notice lo Lhc 
pnrenl o( the availability of free services 
and also contains an llffifflllllion b>• u,e 
11arent that U,c nllorncy has discussed and 
explained lhc 01,tlon o( using the 
l)cpartmcnl uf llumon Resources or the 
Dl:;Lrlct Allonwy's Office lo collect lhe 
.. rrcarngc. The Disciplinary Commission 
of the Alabama Slate 1311r is of thl! opinion 
lh!!L Rule l.4(b) rcquit·es wery nllomcy 
who 1wopose$ to enter into a c:untl11g11ncy 
contract or ,, sel foe contract lo collccl 
pusl due chilJ supJlOrL to obU1i11 lhc si1t
nalure o( the custodial parent on lhis 
ncknowledgmcnt. 

Anolher requirement of RO 91-05 is 
thoL Lhe fee must be fair nncl reasonable. 
Thi! Disciplinary Commission hall seriou~ 
concerns thal, In lhc ahsence of slitniO
canl militating f11clors to lhe contrary, 
nny conlingenC)' fc1: which exceeds the 
aclunl value of the services ren<lereJ by 
Lile allomey. when calculalcd on the 
basis of a re1.1so11uhlc I 1ourly r.1l1: for lime 
actually expended. would be cxcc:is!ve. In 
foct, lhe 01scipl11,ary Commission is of 
the opinion u,at there should be o rebut 
tnble presumption Lhnl any contingency 
fee which exceeds Lhc actual value of lhe 
serviccs calculated on nn hourly hasls 
musl be deemecl excessive. In other 
word~. in those rnrc instances whllrc a 
conllngency fee is determined lo be in 

the best inleresl of the child, lhc fee inn)• 
not exceed the ,,mount Lhc nLLorney 
would receive were he em ployed on an 
hourly basis. Any attorney who 11cccpls a 
child support arrearage case on a conlin· 
({ency fct basis )htluld carefully consider 
the amount ()f his fee and should make a 
~ond foilh doLcrmlnaUon Lhat the rec i~ 
reasonable when measured by the al>OV!l 
standnrd :incl th~ factors set forth in Rule 
l.5. All attorneys who accepl contin
gency fee amwmge Ci.lses ~hould he 
awure lhal Lheir fees are $ubjccL lo 
scrntiny hy I he Office of Gc11eral Counsel 
and lhe l)isclpllnriry Commission Lo 
determine compliance wiU1 Lhc Rules of 
Profe.<;Sional Condud ,md this opinion. 
Any aLtorncy whosl! fl!I! is challenged as 
being unre11su11.1blc will bear th<: burden 
of showlnft that I.he above stand;ird, ns 
well :.is lhl! criteria ln nule L.5, hilve hecn 
applied ln Jelerminlng the foe . 

• flfrHi'idf'IJtl+• 11t1 tltlbu,,,u IAJU'l/t'r 

The rinnl condition imtlOseJ by no 91-
05 is that lhe clienl musl be truly indi
genL 1md, thel'efore. unnhlc IP pay for Lhc 
legal services on any h11sis other th:.in 11 

conlingllncy fee. If the cllenl Is able LO 
llt1Y the prevailing hourly rate for .in 
allorney's services, the alloniey hi1S an 
ethicc1I obligMion to work for an houri>• 
rate fee rnlhcr Lhan UikinA ti substantinl 
portion uf the back child support which, 
in virtually every inslnnce, would result 
in a much higher atl.Orney's fee lhan 
would an houri>• rnte. A1tn1n, the determi
native criteria is lhe best interest of lhc 
chll<l. When an aLlorncy tak1;:; ,1 pc:rce11l• 
age of bnck child support as hi$ fee; he 
deprives the child ror whM1 Lhe child 
support was intended of ubviously needed 
re._,;ourcc~. As n::forcn~ed 10 the question, 
Ah:1bam11 Courts hove held, and repeatedly 
connrn1cd h) recent decisions, lhat chill.I 
su1worl belongs Lo Lhc minol' child, n<>I 
the custodial parenl, and I he narent may 
not, by agreement with th1: non-custodi!JI 
parcnl or oU,ers, derrivc the chfld of u,c 
moneuiry sunport lo which the child is 
enlillcd. Representallvc of $Uth cases is 
Floyd 11. h.'dmonso11, 681 So.2d 583 
(Alo.Civ./\np. 1996), which holds, in perli 
ncnt p:1rl, it~ follows: 

'"Although child ,upnort is paid to 
Lhc custodial p..ircnt, ii ls for the sole 
hene(iL of lhc mlnor children.' Slatu 
e.r r,,f, Shellhuu.w• t>. l3entley, 666 
So.:?d 517,518 (Ala. Civ.App. 1995), 

·r>arental support i:. ii fund:1mt:nlal 
ri~hl of all minor children .... The 
ri~ht o( support is inhcrcnl and can 
not be waived. ev~,, by agreement.' 
l;:r parle University I)/ South 
Alaht1ma, 541 So2d 535, 537 (Alo. 
1989). 'A child h.ss an inherent riitht 
to receive supporl from his rarenL~. 
i,nd thnl right cannot he waived by 
the parents by ogreemcnt l.!ven iC a 
waiver of su11porl provi~ion ls lnclud
t!d in the final decree.' Oavis & 
McCurlcy, ,1/abuma Divorce, Alirno11_11 
& Child Custody I lrm1bQok § 22·8 al 
247 (3d ed. Hl93). Sec ulso Ex parte 
Stal<' ,~r r<'l. Suin111urfln, 634 So.2d 
5:49 (Ala. l 993). IL is 'lhe public poll• 
cy of this state that parents cannot 
;ibrc>gate their mponsibilille.~ lo thcir 
minor children by muluol a~recmcnl 
between themselve11 so M LO deprive 
Lheir minor children of Lhc support 
Lo which they .in lel!ally enllllcd.' 

Bank /11dr11endent u. Cools, 591 
So.2d 56, 60 (Ala. 199 l)." 

081 So.2d al 585. See olso, State Dept. 
off lumt1r, /?cs. 11. Sullivan, 70,I So.2cl 16 
(Ala.Civ.Apr,. 1997): State /kpt. of 1/uman 
Res., ex rel. Nathan 11, Na/hon, 655 So.2d 
I 004 (Aln.CivJ\pp. 1995). 1 he Di~clplinary 
Commission has serious conccms Lhul 
lhe prnclicc or nllowin~ conLing~ncy fees 
in child support arrearage casc:1 c:un resull 
In a substantial porlion. gomelimes as 
much ~ half, of the funds that should be 
u~cd lo clothe, feed t1nd l!ducale denen· 
dent children, going to allorneys In Lhe 
form of c:t111lln~cncy foes. If the custodial 
parent may nol dep1·ive the child of sup
potl by forgiving the supJ)(lrl oblill,1llons 
of the non•custodiill parent, it wuuld 
11ppear eQuolly queshonilhle for the pnre_nt 
lo deprive the chilJ of sup11ort by giving a 
substantial pm·ccnt11ge Lllcreo( to nr, altor· 
ney as lewil fees. This con~rn becomes 
11wn more c:omp<:lling If lhc 1mrcnl has 
the ability to pay u,e attorney from funds 
other tha11 those designated for supr,ort of 
Lhe child. 11 is the opinion of lhe 
Disdplln11ry Commission thnl ;u,y 11ttor-
11cy who desires lo Lake a chili.I support 
arrearage case on a conlinitcncy fee basis 
must take oil reasonable ~li!ps to invesU
~alc lhe financiol condition of Lhe custo· 
dial parent and make a good faith deter• 
minalion that l'11c parent Is, in fuel, 
unable to p,1y ri reasonable hourly rote or 
lo obtain legal representation on any 
other lh!!n ,1 contingency fee basi~. It is 
further Lhc opinion o( Disciplinnry 
Com111lssion thnt an attorney who accepL~ 
!J cMd sup1,orl nrrearaite on o conlin· 
gency busis when he knows that the par
cnl is financially nble to pay an hourly ree, 
or M ol torncy who fails lo adc4u:ilely 
invesliR;1t1• the rinancfal resources of lhe 
p1trent In order Lo make such a dctermi· 
nation, is h I violation of Rulo l .5(d) and is 
suhjcct to discipline Lherefor. In summa
ry, il Is UH! opinion of the Disciplinary 
Commission or the Alabamn Slntc Bar 
1 hat rarely, I( 1.'Vcr. are conOnitency fee 
contracts In tile best interest or the d1ild 
and tllol before nny attorney cmters lr1l1) t, 
contingency fee contract for I he col hie· 
Lion or child support artear<1gc, lhe fol
lowing conditions must be satisfied: 

l. The nllorney hns m'1clt n good faith 
clelennlnallon thaL a conlinl(enl fee 
or hourly rei: is in lhc best lntcresL of 
the child. 



2. The nttorney htlb required the custo• 
c.liill parent lo sign n written 
acknowledgment affirmini,i I hat lhe 
pnrenl understands lhr1l Lhe i;11me 

cnlleclion services are available from 
U1c state at no cost. 

3. The conlinitent fee is reasonable and 
nol cxcc.,;sive. ·nwre shall be a rebut· 
l..lble prcsumptlcm lhal ;my conUn· 
ge11cy fee which exceeds the actuul 
value of Lhe si;rvlcc.~ calculated on an 
hourly basis mu$l be deemed excessive. 

4. The attorney has conducled sum. 
clent inquiry lri m{lke a good faith 
delem1inaUon lhal Lhe parent caiinot 
pay an hourly 1·:itc from funds other 
than those designated for support of 
the child. I R0,98-011 • 

Addendum To RO 98 ·01 
l, (name of parent), acknowledge U1at l h;we been in(ormcd and 

understand lhat thi.: Dcpurt men! of Human Resourc4!s. :inti/or the Disl"rlcl Attorney for 
lhe Judlcinl l)islricl in which I reside, wil I col I eel the past clue child supporl to which 
my child is enlilled al no cosL lo me or lo my child. l further ncknowled~e Lhill my 
nllorncy has exnlained to me Lhc procedures which l may follow lo avail my child o( 
this frei: service and that my attorney hru. done or said nothing to dlscour'.i!Je or dis
suade me from uslnii this service. With full knowledge of the nv11ilabillly of Lhis free 
service, I hcrchy mf\ke the conscious and informed decision nol lo take a<lvanlngc of 
such free servlcl! lo collect lhe support due my child, bu! Instead I have declcl<!d to pay 
my aLLorney elLher an hourly rate o( $ _ per hour or 11 1,ercentage o( U1e money 
due my child in accordance wilh the terms of u,e allurncy's pro()Osed contingency fee 
contrncl. My signature on this acknowledRmcnl affirms Uu1l I fully under$land my 
riitht~ 11nd obligations wlU1 regard to thll back child support due my child. 
Signed this the_ driy of . I H_ . 

signnturc of parent 

Third Party Auditing of Lawyer's Billings- Confidentiality Problems 
and Interference With Representation 
Quettlon: 

The Offlce of Gener.ii Counsel hos 
received numerou~ opinion requests 
from attorneys who rcpresenl insureds 
pursuant lo an cnmloymcnl astrccmcnl 
whereby the auorney is paid by the 
insured's insllrnnce carrier. Some i nsur 
11ncc comp11nies have begun to submit 
to Lile attorney hilling guidelines and 
liUgaLion mam,gcmenl guidebooks 
which place ccrt.iin restrictions on db· 
covery, U1c use of experts and other 
third party vcnc.lol's. The billing guide· 
lines also reslrlcL lhe lllwyers who will 
be tillowed lo wo1·k c111 Lhe files and 
require pre•approvnl of Lime spent on 
research, travel 11nd lhc taking and 
summarization of dcPo~ilions. Some 
ins11rance companies also requirc the 
ollorneys they employ to submil their 
bill$ Lo;, third pMty billing review com· 
p,11\y for their rcvl~w and approval. The 
bills obviously contain de· scriplions of 
work done on behalf of the insureds. In 
most Instances, Lhe insureds have not 
been consulted ttnd have nol approved 
the use or lhe bllli11g guic.lelincs 11nJ lili
g;ition management gui!Jchook or lhe 

billing review nroces~.1'he Inquiry pre
sented Is whether Lherc Is ,my elhicnJ 
impropriety In followl11g lh1ise proce· 
dul'CS which some insurance companies 
are altemptlng to inwose. 

An•w•r = 
It Is Lhc opinion or U11i Oi~ciplinary 

Com,nisslon of the Alabama Stale Bar 
that ,, lawyer should not pcrmil an 
insun1m:c company, which pays u,c 
lawyer lo render lcit11l services lo its 
insured, to lntl'.!tfcrl! with the lawyer's 
independence of profc~slonfll Judgrnenl 
In rendering such lc1,t,1I stlrvices, through 
the acceptance of litigation managemenl 
~uichilincs which have lhat cffccL II is 
(urtlwr the opinion of the Commission 
lhilt a lawyer should nol pllrmlt lhe dis· 
closure of information relating to Lhc 
rcprcsc11lallon to a lhird parly, such as 11 

billing nudllor, If there i:. a posslblllty 
that waiver of confidentiality, the attor· 
ney clienl privilege or the work product 
p1·ivllcgc would occur. 

The Dlsciplinriry Commis~ion express• 
es no opinion as Lo whclher an attorney 
may clhiCillly seek lhc ,onscnl of the 

insured lo disclosure since th!$ lurns on 
the legal t1ueslfon of whether such c.lls
closµrc results in waiver or tllcnL confl
dcnlialiLy. I towever, lhe Comrnl~sion 
cautions attorneys lo err on the side of 
non-disclosure If, In the exercise of U,c 
attomey's best professional judgmcnl, 
Lhere is u reusonablc possibillly I hal 
waiver would result. In oth~r words, I( 
an attorney hus any reasonable tmsis to 
believe that disclosurt could result in 
w,1iver of clienl conndenllallly, lhcn the 
nllorney should decline Lo mnkc ~uch 
disi.:losure. 

Dlacua•lon ; 
The Disciplln11ry Commission o( the 

Alabama Stale Bar hM i1ddr1:ssed the 
connicl of lntercsl issues raised by dual 
rer,resenl.alion of the ln$urcr und the 
insured in severnl earlier opmlons. In 
one of those, H0-87-146, the 
Commission concluded as follows: 

"Although you were rclaincd to rep· 
resent the Insured by the in~urance 
commmy and are 1)alcl by the compa
ny, your (iduciary duty or loynlly to 
lhe Insured is lhe same as i( ht.! hnd 

T/,r l/ub.,111# IAUY/N • 'li,l•i:i\tlfrj §f. 



direcll>• engal(ed your services him
self. See, R0·84· 122; N" licmwltk 
Mutual lnsuronce Com11any 11. 

Smlth, 280 Ala. 3.13. 19~ So.2d 505 
( I 9(i6) iind Oµ/board Marina 
Cvrp'1rution 11. Uber/fl Mutual 
Insurance C<1rr,pt111y1 536 Ii'. 2d 730, 
7th Cir. (1976). Since llw Interests o( 
Lhc Lwo clients, lhe Insurance com· 
pnny ond lhc Insured, do not fully 
col11cide, the allorney's duty is lirsl 
and primarily lo the Insured." 

Similar conclusions were reached in 
H0-90-99 and RO·l:ll -5:la. t\ddiLionally, 
the Alabama Supreme Courl cJiscussl!d 
the Insurer-insured relntlonshlp in 
Mitchum u. lludgcms. 533 So.2d 194 
(J\ln, 1988) and confirmed lhe 
1)1:;ciplinary Commis:1ion'i11malysls o( 
thnL relntionshlp, ulz: 

"ll musl be emnhasizcd lhal Lhc rela
tionship betwuen lhe Insured and 
nllorney is lhal or allornc)' :ind 
client. Thal rclutionshl11 is Lhc same 
I.I$ If Lhc allorncy were hired nnd paid 
dlrcclly by lhc insured ond therefore 
ii imposes upon Lhe attorney lhe 
sornc professional responsibllilies 
that would exist hnd lhll attorney 
hecn personally retained hy the 
insul'ed. These responsibil- 11 ies 
include ethical nnd fiducl,1ry oblig:1-
lions as well as malnlaining lhc 
appropriate stilndard of cure In 
defendinl{ lht: 11cLl011 t11,ltilnsl Lhe 
lnsurcu." 533 So.2u t1l 199. 

See also. Ha1.11rd iind I lodes, 1'l1e law 
ofl ..awucring, 2nd l~d. §~ 1.7: 303-304. 
These aulhoritits conc:luslvcly cslllblish 
lhe proposition Lhal U,c lnl>ured is the 
allorncy's primtiry client nnd il is to the 
Insured lhal lhe allorncy o,ves his first 
duly of loyalty and confidentiality. 

IUfecllvc January J. 1991, the 
Al11b1.11nt1 Su1>rerne Court 1womull{ntecl 
the Rules o( Professionnl Conuucl of lhc 
Alt1bt1ma Slate Bar. Huie 1.8(() o( the 
Rules o( Professional Conduct provides 
as follows: 

"Rule Ul Connicl of Interest: 
Prohibited 'lr1msnclions 
(() A lawyer shall nol accept com

pensalion for rcrwcsenlln~ a 
client from one other than lhll 
client unless: 
(I J the crienl ccm$cnts afler con

sultatlon or lhc lawyer is 
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11ppoinlcd pummnl t·o an 
insurance contrncl; 

(2) there is no interference with 
Lhe lawycr'5 lndel)cnclcnce of 
professlon.:11 Jud~mcnl or wiLh 
lhe clienl ·lowyer rclal lonshiµ; 
and 

(3) information rclalin,t lo repre
sentation or n clicnL is pro
tected as required by Ruic 
l.6." 

A sin,ilor ~ml relrilell prol\ihlUon is 
found In lhile 5.il(c) of Lhu Hllle~ of 
Pror1issional Conduct which rmwitles as 
follows: 

"Huie 5.4 l' rofosslonnl lnder>cndence 
of n Lawyer 
(c) A li1wyer shnll not permit a per

son who rcco:-nmc1\Cls, employs, 
or pi1ys Lhc lawyer lo render legnl 
Mi1"Viccs for :rnother lo direct or 
regulate lhe lawyer's 11ro (ession· 
nl judgment In renderin,t such 
legal services." 

The Disciplinary Commlsston hns 
cxumi11\!d a "Litigation Mana$lemenl 
Guidebook" which the Commission 
llnderslands to be one example amonJt 
many o( the procedures which i.omc 
insur:ince companies have rcqul!lllcd 
nltorneys lo follow in represent Ing 
insured~. This Auidcbnok cunlafns vari
ous provisions and requirements which 
are of concern to lh~ Commission. The 
)l11klcbook requires lt "clolms rro(es 
slonal", who in mosl l11slances is a non
lnwycr il'lSurance adjuster, Lo "manage" 
1111 Iii igalion. An excerpl from the i;tiiide· 
book provides ns follows: 

"Accounlllbility for the lawsuit rest 
with the defense team. This learn is 
composed of lhe cl,1ims professional 
and the defense ~Ll<>rncy. The claims 
flrofessionnJ Is chnr1tetl with (ulrll lh,g 
1111 I he responsibiHUes cnumcruLed 
below and is thl! manager of the lltl
itnt ion." 

Olher responsibilitlc., of the claims 
pro(ession;il include "cvaluaLion of fin• 
hi lily, evalul\lion or danu1ges, rccom
mc11dalio1, of discovery and sellle• 
mcnl/dlspuslLlon." The l{uidcbook 
rc11ulrcs llw claims pro(cssionnl and the 
didcnsc altorney Lo Jointly develop an 
"lnrtml Case Analysis" and "Integrated 
Ol!fcn~e Plan" which arc "desiitned for 
the claims professional and t.lcfl!nsc 

attomcy lo reach agreement on the <:Me 
strategy, investigation nnJ uisposition 
1,l,111." Furthermore, the allorney "must 
secure lhe consenl o( the claims profes
sion.ii before more t hnn one allorncy 
may bo used al derosllions, l'rlnls, con
ferences, or motions." The ch1lins pro
fessional must approve "lc)ng:iglng 
experts (medical and otherwise), prepa• 
ration of charb nnd diograms. use or 
dclitcllve:1. motion piclum :rnu other 
cxlrnordlnary preparation ...... The 
Llligallon Managemenl Guidebook also 
rec1ulres thaL all research. Including 
computer time, over three hours be pre
llPl'lr<M?d by lhe insurance company and 
rest rict.s deposition preparation by pro
vidinit that the "person atllmdlng lhe 
deposition should nol spend more lime 
pn:parinl! for lhc dcposillon lhon the 
tluposllio1, lasls.'' 

lt ls the opinion of the T)isclplinary 
Com,11ission uf lhe Ak1borna Stote Uar 
thnt many of lhe requirements of I he 
Litigation Management Glltdebook such 
as t.lescribcd above could cause an 
"inler(erence with thl' lawyer's Indepen
dence o( prof~sional judgment or with 
lhc: cllcnt•lowyer relationship" in viola~ 
tion of Huie 1.8(()(2) a11t.1 ul~o possibly 
cons I ilul!! ,in all em pl "Lo di reel or reg. 
ulate the lawyer's prorcss,onal Jodg
mc:nl" in violation or Rule 5.4(c). The 
Comm,ssicm is of u,c opinion lhill fore
most among an allorney'& ethical obliit
:illons Is the duty Lo exercl~e hi~ or her 
l11dcpondenl professionul JudAmenl on 
bchnlf of a client and nolhinA should be 
permillcd lo Interfere with or rcslrlct 
the attorney in ful1111inJl lhis obligation. 
An attorney should nol iillow llllgation 
"uidellnes, or any other rc11u1rcmenL or 
re~lrictic>n imposed by lhc insur•c,·, to in 
any way impair or innucncc lhe lnde
pcndcnL ;,nd unfcllercd exercise of I he 
al lonu:y's besl 1>roressional Juditment 111 
his or her represenlalion of 1he insured. 

The Commission has ,also ex:tminecl 
the insurance company's "lllllinA 
ProAram" pursuant lo which allorneys 
are required by the 111suw1cc comp.u1y 
lo submit I heir bills for representation 
or l he Insureds to ;i LIii rd pnrly oudilor 
for review and appruval. Nol only are 
lhc bills Lhc_rnsclves lo be submilled lo 
lhl.' riudlLor. bul all Invoices must be 
nccompanicd by the most recenl Initial 
C:.is1: Am,lysis and lnle"roled l)cfense 
Plan which contains the dcfen~c altor-



nl!y's strnlcS(y, invcsll~ation and dlsposl 
lion plans. £11ch activity for which the 
nllorncy billb "must be described nde
quntely so that ,1 person unfamiliar with 
the case mny determine what nclivily is 
being pcrfom1cd." 

IL is lhe opinion or lhe Disciplinary 
Commissin11 thtll disclosure or bll ling 
inform;,tion lo;, third party billin~ 
review con1rn11y ~s required by the 
billing proj.!r11m of the insurance com· 
rnny may curn;liLutc a breach of clienl 
confitlcnUalily in viotalitm or tlull!s 1.6 
and l.8(()(3) .ind, if such circumsL,mc.:11 
exi~t. ~uch informallon should not be 
disclosed without the cXpress consl!nl or 
lh c Insured. 

I lowcver, the Commission also has 
concerns that submission o( an nlt.or
nt•y·~ hill for rerm:sentalion o( lhe 
Insure(! Io n I hi rd l)Arty for review and 
approwil mny not only constitl1le a 
breach or clhml conficlcnliality, bul m11y 
also rcsull 111 a w.iivcr of Lhe insurcd'i; 
righl to coi;Odcntiality, as well as a 
waiver of lhtl ,1llorncy-clicnl or work 
product privlle~es. While IL is not w(Lh
in the purview o( an ethics opinion Lo 

,,ddress the legal issud of whether and 
under whnt circumstances waiver mny 
resull. the fact that waiver ls a pO$Stbili
ly is,, matter of significant ethical con
cern. A recent opinion of the llnlled 
St.:slcs l.'irsl Circuit Court of Apf)eals. 
ll.S. 11. Massachuseffs fnslilul <• of 
'f!Jd111ulog.l/, 129 f.'.:l<l 681 (lsl Cir. 
1997), held Lhal Lhe IRS coul<l ohlr1in 
bllllng lnformallon from MIT's allor
neys, which would otherwise be prolccl· 
cd under lhe ntlomc~·clienl privilege 
and 115 work nroduct, becnusc MIT ht1d 
rreviously rrovided this same informa
tion Lo Defense Depurtmcnl auditors 
monitorinf( MIT's def,nse contracts. 
The Court held that the llisclosure of 
these tfocuments to the audit 11i.icncy 
forfcltc<l ,1ny work pro<lucl prolcclion 
1111u waivc<l Lhc attorney-client privilege. 
MIT arguc<l Lhal disclosure lo Lhc t1udil 
ai;icncy should be rcgaruud l!S 111<1i, Ln 
disclosure to Lhosc will, .i common 
inlcrcsl or those who, lhough scp:1rali: 
pal'ties, are similarly aligned In n case or 
consul tat ion. e.g., inveslil,!alors, experts, 
coth:fendanls, insurer and insured, 
patentee and licensee. The Court rejecl· 

/. ~tJ -4,.-.._ 
J. Ft~ ~trr Dlllluy~, Ill Cl.U 

You establish gonls for 
cn::iting wcuhh. We help you 
meet your gouls. while 
protecting your family und 
~tmc through lnsunmcc and 
financial products. 

Tho Compai1y~u Keep.• 

ll>-l /11vtr1111.n Ci:111cr l'lact 
Suhr SOO 

8/r,11/1111lu1111, Al. JS242 
99S, l/2 Z 

CIVIL ACTIONS AT LAW , Third Edition 
By Crol't't' S Mcleod 

·n,c lhird edition of Mcl..cod'i. CMI Ac1/n11., ho, 75 choptcri; ond i~ 870 page, of u1> to•d11lc lClll. ll ,how, the srowlh 
:ind chungc, In each i.11bjcc 1. Pur inMuncc, dci you know when nn cmployc1 I\ li nl)le to, a gratuitou, 1.cx ucl or u follow 
employee? no you know If Oil cmployc:o lik, 11 clnim for work111un\ cmnpcn\ntion and his employer 1hcrc11hcr ui.:uh 
him unclul) 1hu1 he ha~ an ac11011 fm 11!tnli.1tory discharge'! McLeod w1ll tcll you! 

Tu pince yolll order, pleaM! 1111111 llm f'onn 10: Mrrnchcstcr Pres~. P.O. Box 550102, 8111ninghmn. Al 35205, ur coll 
(205) 933 1800. (E•muil: 111sn11201! l't~unl.i.:om; Wch: www.worldrcuchinc.rntn/rnanchcsterµress). 

Ph.:u~c ~end 111c _ Copy(ic~) of' C.:"'1/ ,ll:f/1m.1· f/1 f ,11111 In lll t1b11111h, Jrd IJil . , hy Crover S. McLeod. 

[ 1 r hove ~ncloscd rny che<,;k in the nmount of~ l08.00 ($95.0() plus 8'.lf, rnx pl11~ shipplng/hondllng chnrge~) per book. 

[ J l'lc:L~c chnr~c $ 101-1.()() to my Vl~u/MC nccou,11 per book. 

My IICCOUlll number b: 8>.p. Dute· _ J ' -
Sl~nu1u1c: ---------------- -- ------------------

N1111w: ------------------ Pinn: 
Address: _____________ _ Ciiy. Sime. Zl1,: 
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eel lhls argumc111 holdlnf! lhat a,, oul· 
side auditor WM not within the ''mo~ic 
circle" o( "olhers" wilh whom informn• 
lion may be shured without loss oft he 
privltc1w. 

"Decisions do tend lo mark out, 
althou)!h not with perfect consistcn· 
cy, a smnll circle o( 'others' wilh 
whom information may be shured 
withoul lo~s of the privilege (e.g., 
secrelorics, interpreters, counsel fur 
a cooperating codefendanl. a parent 
presenl when a child consults a 
lawyer). Although lhc decisions often 
describe such situations as on11 in 
which the client 'intended' the dis• 
closure to remain conndentlol, the 
underlying concern Is funcllonril: 
Lhal thll lawyer he ,1blc lo consult 
with others needed In Lhe reprc1nm
Lation ,111J lht1t I ho cllcnl he ollowcd 
to brlnit closdy related perso11s who 
are npproprlalc. c:ven if not vitnl, lo a 
cons11ltation. An inlonl to 111ail1luln 
conndenlinlity is Ol'dinnrily necesl\111-y 
lo con1 inue pro lee I ion, but il is not 
sufficient, 
On Lhe contrm-y, wherf the cllenl 

chooses to share communications out 
side I his ma"ic circle, lhe courts have 
usually refused lo extend the privllerte." 
129 F.3d al 684. 

M Indicated nbovc, lhe question or 
wheLhcr disclosure or billlni:t lnforma· 
Lion lo a lhird p.irly auditor cons11tutcs 
a waiver or confldentinlily or work prod
uct is essentlall)' 11 legal, as opposed lo 
ethical, issue which the Comniisi;io,, 
has no jurisdiction to decide. The 
Commission Is also aw;ire that this may 
be a developing nrcn of the law which 
could be affected, or even materially 
allcred, by ruturc decisions. 1 lowever, 
whllc Lhl! Conwnls~ion rccol{nir.cs Lhat 
the MIT opinion rnay not be th<: tlcnni
tivc Judicl:tl dctcrmltrnllon 011 this Issue, 
the 1,ossihlllly Uial other courls could 
follow Lhe 1st Circuit makes It lncum
benl on every conscientious oltorney to 
err on the side of caution with ref.lard to 
such disclosures. If disclosure tot, third 
pal'ty audilor woives conndenliulity, the 
attorney-client prlvllcl(e or work prod 
ucl pro-li!clion, then such disclosure Is 
clllurly lo lhe detrirncnl or the insuml 
to ,vhom U1c defense al Lurncy owes his 
first and forcmos1 duly or loyally. 
Altorneys who represent U1c insured 
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pursuant lo an cm;ploymcnl contrnct 
with lhe insurer shouJd err 01, Lhl' sld1: 
or non•disclo_sure when lhere is My 
quest Ion as to whether dlsclosu re or 
confidential information to a Lhlrd party 
could re:;ult in waiver of the client's 
righ1 to confldenlii\lity or privilege. 

rurthcrmore, while a clhml may ordl· 
narily WMcI'lt to lhe disclosure of con
OdcnLial information. the Commission 
questions whether an uuorncy may eth
ically seek lhe client's consent if disclo
sure may resull in a waiver of the 
client's right to confidentiality, the 
altorney•clienl privile"c or lhe work 
product privilege. This concern was 
specifically addressed hy the State Bar 
or North Carolina In Proposed ~lhlcs 
Opinion LO. '!'he opinion points o~,t that 
"the insured will nol gencrnlly b1mcnt 
fmm I he release of any connd,mllal 
information." To the contrary, relcnse of 
such informotion could wo1·k tCl lhc. 
detriment or the insured. 

"The rele.1se of sud) h1formatlon Loll 
Lhfrd party mny constitute a waiver 
o( lhe insured's atlorney-clienl or 
work product pri\'llcges. Therefore, 
in general, by consenting, lhe 
insured agrees lo release confidenti,11 
informc1Lion that could possibly (e,1en 
if remotel)•) be prejudicial lo her or 
inv11dc her privacy without llny 
returned benefit." 

The North Carolina opinion discusses 
U1c comm1ml to Rule I .7(b) which 
5lali!s that the ttiSt cit whclher an attor
ney should .isk Lhe client to conKcnt Is 
"whether a disit1terestcd ICiwycr would 
conclude Lhal the cllcnl should nol 
agree." '!'he opinion concludes~ fol
lows: 

"When the insured coulu be preju. 
diced by agreeing :ind gains nolhir,g, 
a disinterested lawyer would not con• 
elude lhal Lhe insured should af!ree 
ln lhe absence of some special cir• 
cum~tance. therefore, the lawyer 
must re;isonably rnnclude that there 
is some hencfll lo the Insured tu <>ul· 
weigh any rea.~onahle expcclalion or 
prejudice. or Lhat Lhc insured cannot 
be prejudiced by :i release of the con
Odcnlial informaLon, before the 
lawyer may seek the informed con
sent of the insured after adequate 
con~ullation." 

In reachln~ I he above stated conclu· 
~Ions. Lhc Disclpllnnry Commission has 
i!xamincd anu considered in addition to 
OJ}inion of the Norlh Carollno Bar refer
enced above, opinion~ issued by, or on 
behalf of, the Bar Associations of 
1r1orida, lndiitna, J<entucky, Louisiana, 
Mi~souri, Montano, North Carolina, 
Pcnnsylvani.1. South Carolina, lltah, 
Wash i niit on dnd 1 he Di~1 ricl or 
Columbiil. All of thc.~e opinions appear 
Lo be consistent wlU1 the .:onclusions 
:md concerns expressed herein. Only 
Mossachusells lint.I Nebroska have 
released opinions which may, In part, be 
Inconsistent with this opinion, and It 
appears lhnl the opinions from these 
two slnte~ nre not ofnclnl or formal 
011inions of those states' llor 
Assoclnt Ions. 

l n ~ummu ry, anti ba~cd upon I he fore· 
l{ol11g, ll ls ~he opinion of Lhc 
Dl~clpllnary Commlssicu, of Lhl! 
Alaba111l1 Sltllc Bar lhul t1 lawyer should 
not permit u11 it1su,·unce coni,,a11y, 
which pays the lawyer Lo render legal 
services to its insured, lo interfere with 
the lnwycr's independence of proression• 
al jud~menl in rendering such legal ser· 
vices. l hrou!lh the acccplanc1: of liliga~ 
lion man111(cml!n1 J{uidelines which 
have that effect. IL is furlter the opinion 
o( the Commission that a lawyer should 
not pcrmll lhl! uisclo~urc of Informa
tion rcl.illng lo Lhc representation to a 
third fl,11 Ly. such Ma billing auditor. if 
there I) u possibility lhal waiwr of con
fltlenli111ily, the at torucy-cHllnl privilege 
or Lhe work product privilege would 
occur. 

The Disciplinary Commission express• 
es no opinion as to whether an attorney 
m11y cthlcnlly seek the consenl or Lhc 
lnsllretl to dlsclosme since this lurns on 
the lt:l{ul qui:stlon or whether such dis· 
clo:;u1·c results In wnlvl!r of clknl confl
ucnllnllly. 

l lowcvi!r, the Comr11lsslon caulio1u 
allorncys lo err on Lh<: side of non-d!s
closurc if, in the exercise of u,e atto,·
ney's bc~l 1)rofcssional judgment. there 
Is n reasonable possibility lhat ,\llliver 
would result. In olher words, if an 
attorney has ;u,y rcasonahlc basis 10 
heheve t lrnl disclosure could result in 
waiver or client con0den1iality, then lhe 
allorniiy should dtclinc lo make such 
disclosure. IR0-98-021 • 



Southern 
Conference 
of Bar 
Presidents 

The I 998 Southern Conference of 

Bar Presidents was held in October ii~ 

Branson, Missouri. Representing lhc 

Alabama Slate Bar were Presider\l Vic 

Lott, President~elect Wade Baxley. 

Past President Spud Seale and 

1£xecutive Director l<eilh Norman. 

-One of the nation's leading pain 
physicians 

·A speciallS1 certified in pain 
management by the American Board of 
Anostheslology and the American 
Collogo of Pain Medicine 

-Trained in anesthesiology at Yale 
University School or Medicine 

-Held a faculty position at Boston 
University Medical School and currently 
serves on the faculty at Emory University 
School of Medicine 

•An International lecturer and Instructor 
for various orofessional organtzallons 

-Founded The Comprehensive Pain 
Treatment Center 

P'lrt11n'fi 11iloi,'I' oro JISI/ /lr1•.vllt.'llt-<1ll't:I 1Vod41 /]i1.rl,1y ,m(f Pn>sltlmt Vic IA/I ,11 ,1 d/1111,,r 
lro.,l1!tl bg Tlrt· N,tmurl /Jar. 

rnmer, M.D. 
Well qualified to addre ss Complete medical and 

issues of pain its cuusc, ncuropsychologicul 

effecc and 1rearmen1 evaluations are available 

indications. Or. Hummer through The Comprehensive 

hus provided vuluuhlc ttnd Pain Treatment Center. Call 

credible tcs11mony to both ror further information or lo 

plaintiff and cfofcndanl schcduJc a conference. 

cases. eXP3E{rr 
\§,§J.i.D1Q,n Y 

Birmingham . AL 36205 
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11111 LEGISLATIVE WRAP-UP 
By Roberl L. McCurh:y, Jr. 

'rhe new le~i~lators have been bWom in and the 1.eitislalure 
finds Itself with 22 ne"1 I louse rmimbcrs .ind Lim new 
Senator~. Eil(ht o( lhe Senators arc first-timers in th11 lci,tlsla
tive process. while all of the House member~ 11rc first-limtrs. 

The new lc~islalors rnel at lhe Law Center In Tusc11loo.sa for 
an oricnLalion on December 14, 1998. where they were briefed 
on lhc lcglslalivi: process, whal to expect as a nc,v legislator, 
stafnnR, ofllccs, and comnulcr c111whilil lcs, ns wel I as an 
awaroncss of I he cthic:1 law an<l d<wlinR wil ii lobbyisls. 

The new legislators wi:rc Joined hy 1'111: rel urn In~ lc~islolol'S 
on Tuesdny and Wednesday, Deccrnhcr 15- 16, l998. This 
three-day session Wlt.~ rmisith:c.l over hy Scm1Lor Ho~er Bcoford. 
cha tr of the Legislative Council and lfoprcscnl.'lt 1vc Seth 
Hammell, vice-chair of the Legislative Council. The kick-off 
rem;irks were delivered b>' LL Governor-Elect St1:vc Wine.lorn. 
I le was followed by Brian Weberit. of the National Conference 
of State l,cJiislatures in Denver. who s1,ok1.1 on the trcnc.ls ur 
stale lcgi~lnturcs ,1,~ we approach the 21st century. Other 
Issues mlurc~scd were children, educ(llion I< through 12, and 
hl~hcl' cducntiun. 

Por1111:r MIRsl~slppl Governor Wlllion, Winter reviewed u 
plnn for economic develor,mcnl. Dr. l·;nrl Pox, administrator o( 
lhe I lenllh Resources and Si,:rvlccs Administration In 
Washington, DC, briefed lhcm on hi!.tllh care nroblcms. They 
were also Jtivun a welfare reforr1' upc.lntc 11nJ hricfcd on the 
reapporl1onmenl proces!i lhal Utls lcgislolurc will have lo 
undergo after lhe 2000 census. Alabama's nnnncial condition 
wa.~ n:vlcwed by Joyce Bighee. <llrcclor, Legislative Fiscal 
Office, and llill Newton, assistant linnncc dircclor for the Statc 
of Alabam.i. This was followed by Chitf Justice Perry Hooper 
bricnng Lhern un critlc11I ls$11es fach1~ t hi! Judlcincy. 

The thrce-d,ty Lcgi~lative oricnt11lion se~slon, held nl l'he 
University or Alab:u11a Schoul of Lnw, concluded with an 
ndclrcss by Covcrnor-Elccl IJ0 11 Slc1tclmt111 in his fir6l major 
nd<lrcss lo the cnlirc Legislature. 
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Robe rt L 
McCUrley, Jr , 
RObQ•t L McCo,loy. Jr It. tho d•fOCtOI ol lhD 
Alnbnmn l , ,w l11GhlUlo 1t th11 Ui~WffiJIV ~ Altlbarna 
11., recoillod hie u11dp1orn!lu ,10 "r,d l~w Pll9!(1(111 
llom 1'1~ Uulv~1elly 

Tlw tl/11/k,m" l~111·v1·1 

This orienlatlc>n was lhe scvi,:nlh cc>nc.luclcd by the Alabama 
Law lnslllule anc.l Legislative Council and held ~t lhc 
University of Alabama School of Law since 1074. 

t.awyc:rs comprise J J of lhe 30 Senatorinl posttio,u. but only 
Len 11f th11 105 seats rn the I louse of Hepresenwtives. This wns 
a decrease of lnwycrs from 25 lo only 21 in lhis new 
Lcgisltilurc. These law itradunles come from ciRhl law schools. 
Six lawyers ,1tlc111tcd Cumberland, nw allcnded thll University 
of Alnbama, and :tnc,Lhcr five all.ended lhe Hh·mlnJ;1h11m School 
of L:tW. Then! is tdso one from tt1ch of lhe followin~ schools: 
H,,rvitrd, MIies, Calholic llnivcrsily, Bo~lon IJnivcrslty, and 
Jones School o( Law. 

The 1.c),1islnture will convene for an organ it.al iunal scs~lon on 
Jilnuary I:.!, 199!J, with lhe innugurntlon held Mondiiy, January 
18. 1999. Some o( the first items o( businc:ss will be to org:mizc 
the respective ho11scs. The House o( llcprcsl'nliltives will elect a 
Spl!akcr and St)~ker Pro ·rem. The Senate will elect n President 
Pm Tum. Roth I louses will develop legislative rules and legisln
Lors wlll receive cornmillee appoinlmrnl~. This orl!anizational 
sosslon i:1 lhnitcd lo Li::n consecutive e11lcndar days and no busi
ness can he I r:rnsacled ,,t L hcse ses~ions, cxcepl orl!1111izalion o( 
Lhc Leglslalurc. election of officlit'S, itdoplion of 111lcs, appoint• 
ment of commiltees, ,ind dccltm.,Uon of res11lt~ o( the elections 
for constltulional stale executive officer:,. 

The rel!ular session of the Legislature wlll hcg1111\11t~day, 
MilrCh 2, Hl99. The Legislature ha.s I 05 calcnc.lar d:1ys in 
which to meet for :rn legislative days. 

Special sessions can only be called by lhe Governor. Should 
Covcrrwr Siciictman decide on a Special Selision, the 
Lt:gislature would h,1ve 12 lel{islative Jays within a period o( 
30 Cllh!l'ld.ir d11y1i lo consider any leJiislallon in I he Governor's 
cull. Any bill~. other than those in the Covernor's stated pur· 
posu o( Lhe logislnt Ive s~ssion. must pass wilh a Lwo-lhirds 
majority of each house. 

lnatltute•Drafted Leglalatlon 
The Alah,1m;1 Law ln:.litule is 1:Xpectcd to present lo the 

Legislature the llniform Chrlc.l Custody Jurisdict on and 
Enforcement Ac:l (~cc Novcmb~r 1998 Alubuma lawpcr), and a 
merger 1m>vlsio,, for nll business cntll lc.~ (:;1w S~plember 1998 
Alof>(lfna lai11uer). 

For more information 11boul U1e lnslilult: ur uny uf Its pro
Jecls. contacl Hob Mccurley, dirticlor, ul th(! Aluhrun11 Law 
lnsllh1lc, P.O. Box 861425, 1\1scnloosa, Alnbanu, 35486-0013; 
fax (205) :148·8411: phone (205) 348· 7411; or I hrou~h lhe 
I m1lllutc's home l)il~e. www.law.u{l.l'c/ulall. • 



Committee on Access to Legal Services 
Honors Volunteers 

Alabama Supreme Court Justice Hugh Maddox anti J\lah,11na Stale Bar Presitlenl Vic Loll, Jr. 
were U,e fealured speakers recently al special luncheons in Birmingham and MC>nlgomery hon
oring Leadership Council members. The Leadership Council consists of attorneys throughoul 
Alabama who have volunteered lo lake an active 1·ole in l'ectuilin!-! more bnr members lo join 
and parlicipale in the Volunteer Lawyers Program. The VLP provides legal assistance lo quali 
fied persons who cannot afford to pay for legal services. 

Alabama currenlly has 21 percent of eli~ible attorneys enrolled in Lhe program (the national 
average L" 17 percent). and lhe goal for 1999 is to have 40 percent part icipatin~. 

li'or more informulion aboul lhe Vl)P contact l<im Oliver, c.lireclor, al (334) 269-LSJ 5, exl. 117. 
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Save $100 
~'>rl>>J?>,i ....... , or More and 
Make Tomorrow's Ideas 

Work Today! 
Because the Alabama State Bar is acting as a Program Partner. ASB members 

who wish to attend the ABA TECHSHOW '99® in Chicago - March 18-2'0 - will 

receive $100 off the regular registration fee. Additional discounts of $100 each 

are available for early registra-

tion (before February 12th). 

ABA Law Practice Management 

Section membership, and multi

ple registrants per firm. 

For more information about 

TECHSHOW '99® or to receive a 

registration packet. contact 

Laura A. Calloway, Alabama 

State Bar Law Office 

Management Assistance 

Program. Phone (334) 269-1515 

or e-mail lcalloway@alabar.org. 
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Emp o er Liability 
In Sexual arassment cases: 

1\vo New U.S. Supreme Court Decisions 
By Mall Vega 

Introduction 
In Its mosl recent Lcrm, the Uniled Stale~ Suprrmc Court 

issued lhreti c.lecislons that slAniflcnntly expand the ltiw ug,iinst 
sexual h11rnssmen1 In !he workplace (and one ndtlilionnl deci
sion concerning liability ur cc.l1,1cntinn.it institutions for sexual 
harassment of studenls by employees).' 'l'wo of these landmork 
Cil~es, lturlington lnduslri<!S, Inc., Petlt/011/!r 11. l(imberlg B. 
Ellerlh. 118 S. Ct. 2257 (1998), 1JJ1c.l Bf!lh Ann l•'aragh<'r. 
Pullllonur 11. City of Boca Rdto11. lJ 8 S. Ct. 2275 ( 1098), were 
decided on !he flnnl tli,y or lhe lcrrn. This latest 1n1lr of deci
sions conslilutes Lhc Supreme Court's firsl allem1,L lo decide 
when nnd untJcr whnt circumslnnces an employllr could be 
hllld llnble for lhe conducl of its cmnloyees. 

For over n dozen ye.irs lhcrc ha~ been continued unccrl.llnly 
over whether an c1i1ploycc who hrinJtS 11 sexual harassment 
claim can recover against an employer that did nol know about 
(or authorize} lhe alleged h11r:issin~ behavior. In Mari/or 
S,wbws /J(Jnk u. Vinson, 477 U.S. 57 (1986), Lhc· Supreme Courl 
nrsl rct:oRniiecl sexual hiir.,ssmenL as a CJJUSl! or .ict Ion under 
Tille VII or Lhe Civil Rights Acl of 1964, 78 Stal. 253, as amend
ed, 42 U.S.C. § 2000e ct seq, In that seminal case, howuver, the 
Court specifically clcclincJ lo issue a definiliw rul1: on cmploye_r 
liability. ln:,Len<l, it inslrucle<l the lower courts to lcmk 11L com
n,()n law agency principles \\lhllc keepin~ in mind that Congress 

climrty intended that there be "some limits on Lho :1cL~ of 
cn1ployces fo1• whic;h employe1·s under Title VU are lo be helJ 
responsible." Id . ..it 72. At. 111·es11ll, for over a dec;,de courts have 
heen comlucllng complex scopll of employmenl annlyscs Lo 
determine employer liubilily, with widely varyinit results. 

Seven years after MeriWr U1e Court made some cfr'ort in 
/1(111'/s v. Jobrk/i/1 Systems, Inc., 510 U.S. 17 (1993), lo define 
ho$tilc work environment sexual harassment, bul ii $till did not 
ns!ilsl the lower courts in deciding when lhc employer could be 
hcltl ll~hlc ror h,m1ssmenl pcn>etraL1:d by ils omployce~. 

Allhou~h the new opinions certainly raise rurlhcr qucsliuns, 
lhcy do 11rovide some much-needed nsslslnncc lo cm11loyers 
who allcmnt lo ~ro11ow the rules." This nrlicle will attempt Lo 
txplnin lhc newly announcctl rule..~ ilS we:11 as report whlll 
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some (Jf Alahama'~ laritest employer~ have don!! or arc doing Lo 
comp.ly wltJ1 the rulings and Lo avoid legal llrtbillty. 

The New Standard for Employer LiQbllity 
In Ellerlh and in Faraghet, lhc Supreme CoUl't expanded an 

employer's liability (01· sexually harassing acts by supervisors. 
Before June 26, um a. most courts had ruled I ht1l the standal'd 
for liabllity turned primarily on whether a case was quid pro 
quo se1nwl harnssmenl or hostile work environm(,mt sexual 
harassment. 'l'he cmployur was held vlc.iriously or automaU
cal ly liable for quid pro quv srxual harassmenl, bul was gener
ally Mt held li:1bll! for a hQsLUe envlronn'lCJ'IL unless IL "knew 
or should have known of Lhe harassmenL and failed to Lake 
,,rompl remediul acUon.'' See Henson v. City of Dundee, 682 
R2cl 897, 909-910 (lJth Cl!'. 1982). 

Thi.! basic <lisUnction between quid pl'o quo and hoslile envi
ronment harassment is Lh11t in a quid vro quo case, the 
employer hris explicitly demanded sexua I favors in return for a 
joh benefit, or conversely explici1ly denied job benefils hecau5e 
of the cmploye-e'~ rejccLion of Lhe demand for ~exual fav0rs 
(e.g., ''Go to bed with me aml 1'11 hire you" or "lf you clon'l flO 
Lo btd wllh me, I'll dcmotc you"). In the hostile environment 
case, hc1wcvcr, Lhc tmployer docs nol ovcrUy demand sexual 
favors. yel I he wrbal, physic.ii or visual mlsconclucl is so 
"severe or 1le!'Vaslve" oi, both 11 subjective basis (Le, un\vcl
comed by Lh(! vlclim) and objecllve basis (i.e., as perceived by 
a reasonable person) Lhal Lhe courl infers thal lhe employer 
has al Le red the lerrns ,ind conditions of employment. 

In £1/erlh and Faragher, lhe Supreme Court all bul aban· 
doned lhis tntdilionc1l dichotomy of quid pro quo or hostile envi
ronment. First. employers can no lonfler defend them~elves In 
certain hostile cnvironrncnl caRes merely by prnvin~ Lhal Lhey 
were unaware of Lhc harassn,enl or Ll1,1t Lhc victini (allcd Lo 
reporl lhe h111·1.1ssm1:nL There Is 110 more "ostrlch-hcmd-in-Lhl!
sand'' defll1;sc. lnste11d, lhc Su1,rcn'lc Courl shlftcJ lhc rocus Lo 
whether Ll1e alleged hnruS:1cr is a supervisory or non-supervisory 
cJnployl.!e. The Courl helJ U1al an employer can be helJ 
vicariously (or aulomotically) liable ror a hoslile envi
ronmenl crealed hy ll manage!' or sunerviso1• (subject 
to a new affirmative defense discussed below if 110 
tangible employment act ton follows). Of course, 
when the hostile 1mvironment is created hy co
workers rather them supe1visors, it seems llki:ly 
lh11t courLs will continue to w;lJ the same standard 
applied prior to Ellerth and Faragher; namely, 
whcU1er U1c c1Y1ploycr reasonably knew or should 
have lmbwn of Lhc i:011ducl and failed Lo ,1JJrcss IL 

The Eller/II and F'arayher decisions nlso clariOeJ 
lhc l11w on quid pro quo h11rnssmenL The Court 
made clear in these opinions that the quid pro quo 
framework will not apply lo a non-superviso1y 
employee unless he or she has heen ~iven some form o( 
authority, such as makini;t out assif(nments or sched111inf(, 
and could <1huse lhiiL 111Jlhorily lo cocrct.: scxui1I favot·s lhrough 
the promise of preferential trealmcnl or threats of reprisal. 

In addition, L11u slricl Jlahilily form(:rly as.~ociaLcd wilh L11c 
term quid µto quo r1ow Is llmilcd Lo circumstances where a 
"tangible e,riploymcmL acllon" has occurred. fi'orn1erly, i( a 
supervisor sruted, "If you want to keep your joh you'll have to 

• ijfi:itf16)i\lf1llll. 'l'lwAlubonw lJJ1t'Jl1Jr 

go lo bc<l with ml!,'' Lhis was labeled quid pto quo sexual 
harassment even if nothing delrlmental (or positlve) aclually 
occurred. Under Lhe new standard such a stulement would 
constilute u hostile environment claim, provideu !hat no "tan
gible employment action" actually occurred. 'f'he Court nar· 
rowl:,, tleOned l1111~ible employmenl ilCtions 11s Jhose rcsullinfl 
in a siRnificanl chanr,ie in employmenl statu~ ~\JCh ai; a "hir
inR, firlnJ,l, failini,! lo promote, reassignmenl with signiflcanlly 
different rcsro1,~ibllll11::s, 01· a decision causi11g a slgnlflcanL 
cha11ge In benefits.'' Strlcl llnblllly means no defense would be 
av:iilablc fo1· an employer found vicul'iously liable ror harass
menL Lhr,L resulteJ in a "tangible em11loymenl action." 

Finally. the Court nlso gave em1,loyers guidance regarding 
how to llmil their liability, The employer nol only must have an 
effective anti-harassment policy in place. with an effective com
plaint procedure, but iL also musl 11llempl to prevent the h<ll'lll\5· 
menl from occurrin~ ;md U1ke appropriate corrective 11ction 
when it does occur. This is important bec.1use it Is lhi: Orst time 
lhe Supreme Courl htl!i 1.1sed lhc wor<l "prevent" Lo describe 
whut Lhc t!mployer musl do Lo make out an afnrmatlve dcJcnse. 

The Ctlurl's rulings comililulc 1.1 two-cJgcd sword ror 
c1i'lploycrs. On Lhe one hand, ii is now possible (or em1,1oycrs 
lo avoid llabillly for certain types o( quid pro quo harnssment 
(non-tangible harussment) by reclossifylng the conducl as hos
tile environment harossment nnd 1woving their afnrmalive 
defense. On lhe other hand. employers will be found slrictly 
liable for hostile environment harassmenl if ;i s11pervisor was 
Involved and I he conducl resulted in Lan~ible employment 
action againsl the employee. 

Burlington Industries, Inc , v. Ellorth 
In Ellerlh. Lhe pluinlfff. l{imbcrly Ellcrlh, w11s c1111,loycd by 

13ut'lington, a lnrgc corporation, as a salesperson inn small 
oullylng ofncc localed 111 Chicago, wllh n :il:.i(f consisting of 
herself and her direct supervisor M:.iry fi'ltzgerald. Ellerlh 

claimed her boss' boss, Theodore Slowik, had sexually 
harasseu her. Slowik was a mid-level m11mger who 

worked oul of I he New York City omce and visited 
lhe Chicago oi'fice once or twice ;i monlh. and rei;t-
11lnrly en lied I he office fo11r or five limes .i 1110111 h. 
The Supreme Court found that lhc c<m1binalio11 
of Slowik Louching Ellcrlh on thll l<nec, mttking 
veiled bul uMulfllk:d LhreMs (Lclling her she 
should "loosen up" and Lhat he coul<l make her 
Job "very hurtl or very easy"), referring Lo 
Ellerth's breasts, legs and buttocks, and making 
commenls nboul her clolhing was ''severe and 
pc1vnslve" enough lo constilule hos ti le work 
environment harassment. 

Al Lhough the plaintiff rebuffed her supervisor's 
,1dvances. ~h~ s~1ffcred no lltnaihh: job dclrimenl 

;md was, In facl, promoted. If she hatl suffel'cd some 
tan~ihle emplnyment act ion, Lhe Court nbsuvcd thal IL 

would h(lve held the employer slrlclly liable for Lhc hostile 
cnvironmcnL. Nevc1thel1:ssj the employer was slill held vicari
ously 01· 11uL01natlc.1ily Hable for U1e supel'Visor·~ misconduct 
tven lhough she suffered no tangible job delriment. The Court 
allowed Lhc plulnlif( Lo pursue the lawsull againsl lhe employ• 
er. However, in order lo square its naling with its decision in 



Meritor, which made cllltlr thaL vic.irlous liuhllily for employ
ers should not be absolute, the Court provided the cmr,loyer 
Burlington with n new affirmative defense. 

The afiirmntlvc defense available to all employers comprises 
Lwo neccssnry clements, bolh of which must he proved by a 
preponderiu,cc of l he evidence: (I) t hnl l he employer exercised 
rc1.1sonnblc care lo prevent rind correct 1m1111pt·ly any sex· 
UiJlly harnssinA bchnvior, and (2) Lhal lhc plalnllff 
employee unl'eason11bly faileu lo l,1kc atlvu11l/1~e of 
any preventive or corrective opportunit ics provid
ed by lht employer or to otherwise avoid h,mn. 

l<ecp In mind, this amrm11tive defense uppHes 
onl>' in n hostile c,vironment case, and only 
where lhcn: ig no uu,g.iblc joh detriment. There 
arc no available defcnsci. Lo quid pro quo hura.~s 
mcnl or to hoslile crwironmenl hnrassmenl I hilt 
affects the victim'~ cmplo)'rr)cnt status. In such 
Clise:; it Is inclevanl whether u,e employer m11in
lalncd an nnl 1-harAssment policy or whcLh(:r thl! 
vlcl Im complalne~ to mon.i~emcnL 

i\lLl111u11h lt 1·e11111nded Lhe case back to the di:1ll'lct 
court without rullnf{ on the f'ai.:ls of the cMc, the 
Su1mimc Court noted that HurlinJ,tton could uttcnipl to 
defend itsctr by proving lhat E:llcrth never sou11hl assistnncc 
under U1c comr,.iny's sexual harai;smrnt prof,lrnm. The case record 
showed U'1al Burllflllon had an approprlilte written sexual hnr<JM
menl poliC)•, ttnd Ll\1t Ellcrth 11dmittcd she was aware of il but 
claims she was unsure wheU,cr il was enforced and (cared retalin· 
lion. 1'herefore, Burlington will have to dcmon~lratc Umt ii would 
have quickly Invest g;,ted and take,, correct ivc net Ion if l~llerlh had 
complain~d. If BurlinJ,lton can eslnbllsh Uils pnrl of lhe defense, 
then lhe fact 1h111 gllerth failed to wkc ndv1111Lngc of Lhc protections 
in Lhc wc1rkpl,1ce ~hould b,1r all linbllil)i nnd dtuYragcs. 

F11r119hor v. City ot Boca Raton 
In Lhc Furagher opini<'m, handed down the same dny as 

l:,'/fertlt. Lhe Supreme Court provided (urlher J,luldance con
cerning what conduct con.~tiluL~, 11n actionable hostile envi 
ronment. The plalnliff, Belh Faral{hcr, Willi employed during 
the summ1:r os n part-lime lifcgu:inl for the City of Boca 
Halon, Florida, from 1985 Lo 1990. Durinit her employment 
F;1rn~hcr wns supervised by Bill Terry, thid nf marine safety, 
tintl tw() marlnr s,,fcly lieutenants, Dtivid Sllvcrmnn ilnd 
Hobert Gordon. Pewer than ten percent of lhe lifc!(unrds on 
Lhc Clly's payroll were women ul Lhe Lime. Tile Court nolctl 
Lhe dist ric.:l court's conclusion th,1l lhe two supervisors r.:peal
cdly touched the hodies of female employees without lnvlta
Lion (Including on the buttocks). made ftcsturcs imitating var
ious seK acts, told femalc employees they would like to have 
sex. nnd made "crudely dcmeanin1f comments lo women. The 
Court concluded thal lhis conduct wns "seven• and persuasive'" 
enou~h to eslllblish a hostile work environment clalm. 

The Court further ruled Uiat the f:acl that P11rn~hcr resi~ned 
in Hl!JO without complaining lo city m,111ngcmc11t, und lhere· 
fore the city hml no way of knowing she hud been harr,sscd, 
did nol ncRlllc Lhc city's li:1bility. 'rhe Court also rcjcclcd lhe 
courl of nppc,1111' fi11dini;t that the Cily could nol he heltl liable 
under basic ngcncy ririm;iples because lhc two supe1'Vlsors 
were not ncling within Lhc scope of t heir· cmrtoymenl whc11 

lhc harassment occurred and thc11' positions <lid nol "foclli
talc" their harassment. The City of Boca !Mon wn5 held vic,1r
iously or automatically liable for the supervisor's ,1cllons, wilh 
its only recourse to assert the new nrnrmntlvc defense. 

The case itivcs us some indication of whnl it takes to a.'IScrL the 
new afnnnativo tlcfcn.~c. Jnste.id of remanding the case. Lhe 

Court held that lhi! City, as a matter of 111w, could not satisfy 
clthcr elcmllnt of lhc .imrmnlivc tl~(cnse. /In employer 

cun normally succcssfully raise tlw nffin11111iw ikfonse 
by cstublishlng the cxislcm:c of a harassment' policy 
nnd lhc employee's unreasonable fnllur~ lo use it. In 
lhl:; cnse, however, the Court said Lhc nfrirmi,tlvc 
defense wns nol available to the City bccnuse it had 
foiled lo disseminate lhe J)Ollcy to 1111 uf its employ
ee~ (or in lhe altemalive "keen lrack of' IL\ i.uper
visors), and il h11d fi1iled lo include a reporting 
proccdurc in the policy allowinft lhc wmplaining 
person lo bypass lhc harn~ln!i supel'Visor. 

Practical Steps to Comply with Theso 
Now Rulings 

Under the new stanclnrd, an e111ploy1:l' with 15 or more 
crnplo)'ces must be prepared to show thul it "exercised 

rciL~onuble cilre lo prevent and corrccl promplly" any 
harassing conduct. Al a minimum. Alnbamn cm,,toycrs rl!pOrl 
u,11L they have taken or are about to lake the following steps: 
1. Adopt n 11tnnd11rd higher lhnn the legol one. 81:couse lhe 
Court held lh:it nn cmployl!r ls vicariously llnhle (or uclionoble 
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hc1r.ii;s1nenl C11tL~ed by a :;upervisor. J1:rry 1,irby. hurnan 
resources legal r.:ounsel for Proffitt\ Inc., advi~e5 employers to 
lake "a zero tolerance pos!lion on h11rassmcnl.'1 In oU,cr wcmls, 
management musl avoid any acllon which could ar1,1w,bly be 
conslrued .ts harassment l(irby Sllys l1is comp:my thwls with 
problems al a very early slnge, "before lhe conducl even comes 
close to the harassment stnndard." The Bllarlh and 
Faragher decisions are evidence lht1l Lhe leg,ll standards 
are conslanlly cvolvinf{. The only way an employer. 
especi.illy a lari{e employer, can quic;kly respond lo 
ncw rullns{s wilhouL unduly tlisruptin~ its husine$S 
Is lo slay ahead of lhen,. A good imli-harassmcnt 
policy will int:lude bolh lhc li:~al defi11ilion of 
harassment as well as concrelc exatl1Jll(ls of tlro
hibiLed verbal. physical anti visual misconducl 
and unprofessional behavior. Al the same lime, an 
employer should nol altempt to derine in its poli
cy whal does not constitule sexual harassment: 
otherwise the employer runs the risk or crealing a 
loophole in the policy. 
2. Establish a written poUcy. 1'he 8EOC as well as 
the courts have long counseled employers lo promul
gate a writlen policy prohibilln~ harassment. The 
Su1m:ml! Co~1rL's recent d~cisions clev11t11 lh~e basic pre
caullo,1s lo a 1111md11lc. Althou~lt it mad~ clear I hat r1 formal 
writlc,, polh.:y is nol abi;olulllly required, Lhc Supreme Courl in 
fi'aragh11r su1lctl lhat such a docu111c11L woultl co11$Lilulc '"a sig
nificant factor" in meeling lhe first elemcmL of lhe cmployds 
defense. The Courl lefl open lht! possiblllly Lhal an ernployllr 
with a small work force could Lheorellcttlly communic~1le lls 
policy and implement a sensible complaint procedure witl1out 
havini:t a wril ten document: however. lhe Coutl also seemed lo 
:;ugi;test lhat such ;in employer would have Lhe more onerous 
burden of constantly "monitorin~" its supe1visor's behavior. 
Since Lhe majority of cov11re!d employers h;ive a writ.Len nolicy, 
il seems clear Lhat anyone wh() ch<)oscs not lo adopt one wil I 
be hard ,,rcsscJ Lo show il exercised "rea~onable i:are" Lo pre
venl and col'l'ect harassing behavior. 

3. Replace your existing sl!xunl hnrnllsment policy with nn 
anti- hatltRSJJ'ICnt policy. 'l'ltcJsc entpluycrs I hal have nut ulready 
done so should u1,dnte lheir sexual hrm1ss1nc1H policy Lo pro
hibit all (orms of u11lawful harassment, nol jusl sexual. The 
EEOC and courts recently have applied the same legal princi
ples developed in sexual harassmenl cases Lo harassment 
claims based on rnce. color, creed, national origin, disability, 
or a,:te. In his dissent in both /!,'ll<'rlh nnd Famghi:r, Juslice 
Thomas points out thal lhis new framework for hostile work 
environment cl~ims will be imsily exl1mded Lo claims of 
harassmenl bnsed ()n rac:e or 11,1Uon;il orii:tin. Several lower 
courts have i1lr~ady done so.1 The new slanclard for liabilily 
will also very likely he extended Lo :,Ullutes beyond Tille VII, 
such as Lhe Age Discrlminalion 111 Employment Acl, since Lhc 
Supreme Courl's reasoning was based M Lhc aulhorlty of a 
supel'visor in the workplace more lhan on an}' SJ)cclfic lcglsla
Live mandale in Tille Vil. 
4. Review your complaint and grieviLnce procedures. Ar1li
harnssment r,olicies should conLaln an effocliw mechnnls1l1 Lo 
give employees alternative avenues for reporting harassment. 

40 JANUARY 1090 

Because a person's tlirecl supervisor is often the alleged 
h;wasser. every employee should be given the nnme and con• 
tact information of ill least one <tddltional member of mana~e
n,1rnl, preferably a ~cnior-level rnanai-ter. Whenevor possible;, 
lhc multiple channels uf communic:1tion should include ,1l 
least one female rna,,ager to whom cniployccs can feel free Lo 

brin~ t, complalnl. This will help reduce lhc 111udely co111-
monly associated with l'eporling problen,s or a privutu 

or embarrn~sing nature to persons o( Lhe opposite 
sex. Employers mny also wish lo consider setting 
un a Loll, free telephone number which employees 
can call 24 hours r1 clay, seven d11ys a week, to file 
,, complaint. Urnd I l11le, itroup vice-president. 
hun;,111 resources, at I lealthSoulh., cautions 
l!mployi:rs, howl!Ver, Lhal a complaint hotline 
will never replace lhc Lradllional co,nplainl and 
grlcvn11ce 1>rocedurc. "1 lcalLhSoulh uses the 
holllne a:; a fallbnck,'' says I late. This is clue to 
Lhe fact lhnl l leulLhSoulh's hotline is nol sel up 

to handle sexual hnrassment issues exclusively. In 
addition. one or lhe main tll(ficulties wilh a com• 

plainl made over lhe lelephone is that the caller will 
oft:en wish lo remain anonymous which makes il 

much more 1.lifficull. Ir nol Impossible. to fll'Operly inves
Lil,l,tll!. 

5. Enforce your policy. gmploycrs should rnal\C cle11r lo their 
emplayce:: that 11nyonl! who en~ages in prohinited conducl 
wlll ht subject Lo dii;cipli11ary aclinn, up Lo and lncluclinJ,1 
lmmctllalc dismissal. In adtl!tion. tht!rt! i,h{)ulcl be equally 
severe conscquc11ccs for unyunc found lo h11vc rcL11llaLcd 
ngninst someone for reporting possible harassment. On the 
other hnnd, ,,nyonc who uses Lhe anLl-h:ir:issmcnl 1rnllcy lo 
bring frivolous comt>lalnts ngnlnsl a su11el'visor ulso should be 
reprimanded. 
6. Olssemlnale the policy to every employee. The imporl!rncc 
or communicating and enrorcing 1hc anll-hnrnssmcnL policy 
cannot be ovel'cmphasized. Too many employers still mninlnin 
lhelr policies only in mana~emenl binders or on corporate 
()fOcc shelve~. 'l'hc itnli-harassmenl r,olicy should be issued to 
each en,i,loyec. ln addition, each employee should be required 
lo sign a paper co11Y of lh1: policy or a receipt :1cknowhttl~inA 
Lhal he or ~he was given a copy or the policy. ~mployer~ 
should reissue the policy to all omployces on a periodic ba$is. 
7. EstalJlish iuvcstlJtntion l(uidelines. 'f'ypka l invesligalion 
protocol requires Lhal all complainls bl! channeled Lo a ccn
Lrallzccl place such as I he employer's human resource~ uepllrl
mcnl. IL also provides 11 Umdablc for rcporUng lu,m~g111cnl, 
beginning an~ complcling an invesligalion, anti responding to 
the complainanl. Laura Hnyclen, senior vice-president, humnn 
resources, al Bl'llno's, Inc., slresses lhe lmporlt111ce or con
dueling Lhe invesligntion immediately. ''Normally Im gels 
involved lhe same day lhe co111plt1inl Is received," says Hayden. 
lnvesl iitators ill Hruno;s s,tenerally inlerview the complainant 
within 2'1 ho1.1rs. and lhen inte,view lhe olle~ed harnsser and 
any wll.Jiessi:s. In addition, I lale recommends the practice al 
I lcallhStlulh of ,.~uspc11di11g the <1llcgcd han,sscr pending tht? 
ouLCOlt'll! of Lhc lnvcsll!f,tl im1," Plnally, :in elttployer !ihould sel
dom promise absolulc co1111dcnllallly. Al most. an em1, toycr 



MARKER HONORS ALABAMA STATE BAR 

marker bighliAhling events in 

Monrncv, lie, commemornling I larper Lee's 'lb l<i/1 A 
Mockin.r;bird .ind the importance of its main chnr,aclcr, 
Allicus rinch. lo lhe leAal profession, and llunt.wllle. hon 

T 
he Alnbama State 13ar now has its own historical 

lhe cstablishml!l1L of lhc bar in -----------
ormj.l the state's first constitution imd 
slah:hood, 

Alabama. An unveiling and prescnL.1-
lion were held December 4, Hl98, Ju~I 
prior to lhe regularly scheduled 
meeting o( lhc Uoard o( Bai• 
CommlRsioners. Birmingham 11llor-
11t:y nntl chair o( the bar's I listory and 
Archiws Co1nmillee Sam Ll11more 
made the prcs~nlation. 

1'hc Lcg.,I Milestones Program r11c
ognizc:. important ca.~cs, cvenl~ or 
p11rson1111lic!, in Alabama's lc~al histo
ry hy plncinl! bron~1.: 1>laquc~ al Jcsig. 
nal1.>d site~. Current sites include 

Ctlll o.~surc the complilinanl thnl every rcil.sonablc effort will be 
made lo respect his or her privacy. 
8. Conduct regular SEO nnd sexu11l h.irt1Sfi01cnt trnlnlog. 
When a su1,ervisor'5 conduct is ill issue, courts will no longer 
focus on whether U,e employer knew or should haw known of 
the conduct. Rather, in n case involving a hostilll environment 
crealed by II supervisor u,at docs not culrnlnnte In a tun~ible 
employment oclion, Lhe focus will be 0 11 Lhc cm,,loye:r's proce
<.lure for, and response lo. complaints. All employers should 
l'hereforc updnle their t1·aining regimon~ for supervisors und. 
if feasible, non-supervisors as well, J\ good lralnlng program 
Lyplcally lakes ill leMl one LO lwo hours and would <liscuss 
what conslllulcs h~rassmenl, ilnd how Lo prevent It, and 
review tht conlcnh of the anti-harassment policy and the 
proper procedures for filing a harai..~menl comnlnint. The 
company should provide atldilional trnininit lo des11tnilted 
managers and su1wvisors (e.g., human resources directors) 
on how lo invcsligJLe harassment com1,lr1inu and take tOrrl!t· 

live action. The programs should cmphusizc Lh(! need Lo show 
employees respect o.nd Lo remind su1,ervisors lhut lhcy can be 
found personally liable under state Lort lows nnd the ,,cw 
Violence J\~ainsl Women Acl (VAWA). See /Jrocl<m v. Plggly 
Wlg,Q~I/ (M.I). Air,. l998). Por larger employers wllh multiple 
locations like ProffiU's, l<lrhy suggests conduclinl! "lrnin the 
trainer" cour~cs nnd dcvclo11ing a "canned" seminar complete 
wilh video nnd handouts that can he senl lo a parlic~1lnr loca
tiot1 nnd used by th~ general managl!r as a refresher course on 
an a&•ncedcd bnsis. 
9. Toke prompl nnd effective remedinl nctlon. Bruno's lries 
lo take appropriate corrective action within 1,s shorl a lime 
frnme !IS possible, usunlly 110 more l11n11 seven to ten day:, after 
lhe complaint was nrsl reporled. "Many complninL!I 11re 
resolved even mo,·e quickly," stated I luyde11. Whih: Lhc vk:Llm 
Is not cntllled to decide what action will be tnl<cn, his or her 
wishc~ should be taken into considernlion. To avoid claims of 

'fhc MontAomery marker hiAh• 
l1~hls thrcc si~nl(bmt cfalcs! the 
cst,1blishmunt of the slalc bar In 
lR79: lhc adOtlLlon uf tile couc of 
lcl!al ethics in 18ij7, making Alabama 
the flrsl state in the counlt·y lo do i,o 
:.1nd 1m>viding the foundation for the 
canons of ethics later adopted by the 
American Bar Association nnd other 
states: ilnd 1924, the yeM that the bnr 
became a mandatory bi1r with rules 
tu rcitulale and Aovcrn the conduct of 
allorntJy:; in Al:ibnma. • 

retaliolion, lhe victim should nol be r1:t1ulrcd lo Lran.sfcr or Lo 
change jobs lo resolve the situation. Al this ~tngc, IL is al~o a 
good Iden lo reafnrm the employer's omi-horossmcnl policy 
with all employees involved in the invesligalion. including the 
zccuscd, the ,,ccuser ;ind any witnesses. Copies o( the POiicy 
should be distributed to $UCh persons a~ n m11t ler ~, course. 
Under npprt)11riute circumsL<1nces, immediate training is rec 
om1rnrnded. The investigation antl corrective 11cllon tuken 
should be wcll-documenled and the doc11m1ml,1llo11 kepi In a 
safe area. Employers must be prepareJ for Lhc facl thal raisins;! 
the new ttfnrmullvi! defense will likely open Lhc door for lht: 
i,lninliff lo seek broad discovery of nny and all documentation 
related lo the invcsligntion nnd decision-making process. To 
whnl extent Lhe courts \\!ill allow require c:mrloycrs lo pro
<luc.e records relutin~ to prior internal investigalion5 remnins 
to be seen. 
JO. Pollow up. The employer should nlways follo,,-up with 
the hnrns~ed E"mr,loyee a(Ler remedial action has been taken lo 
make sure that ii was effective in resolving the harassment. 
ihc follow·llP quest Ions (lncludin,:i any fcedbnck) as well as 
any pcrlouic monll'orlnii should be well tlocumenled. • 

Endnot e• 
l The 01h1r lwo U S. Supr11roo Court dad51oria nol dlacuued In ttu nrJlclo nro 

Otlcll/t/ v Sutt<loWflOI 011/lhoff ~B 118 S Cl 900 (I 9981(hOldlng lhal 
rn10 VII CO'olOt• Mlmtl •llOX ,olMII Mr,1Uffl4lfll) tlnd GtlbJN ,t ,., ~ l.,qo V/IUI 
1""'1(,andtlttl School 0.ll11CI, No. 9&• t Siio ( I 099) (holdlf1ll II Mlhcol dl11rlc1 ls no1 
habit IOI II tokelltr'a teiiu&I ha!illrntllll ot II atudonl un1011 a tdlOOI dlllrid 
olllctnl who hn1 nu1110<1ty ID 1011,1u1t co«l>Cllv., mon,~rOt kllOW1I Rbov1 11110 la 
dtllbomt11ly lnd1llmo11110 lho lomrhor'9 aC!l10111) 

2 Soo, o.g , BooNor v Budgor F!11nt•A•C11r Syntom11, (N,Q loon., July 10, 1098) 
Applying tho Supromo Cou, re onaly,.i. IO rualnl h11raumonl, lho trial Judgo In 
a<)okor 111IIXI thnt e,,rtoot was p,oventod lrom oaaoulng M nlllrrMllvo dofttnoo 
ngnlno1 vlcmfo110 llt1blllly for tho mQlnl hom;amunl ol on11 ol Ila mnrk~I mnn• 
aoors by n oono1ol 1116,mgor boaouao Budgul lnllofJ lo provo It dl!liilbutad IU. 
onll·h111111e111un1 policy 10 omployooa on(I follo<l lo provo ·mot mannuomont over 
rOQolvod tho kind of 1,olnlng with rooPOOl 10 1$000, ol rnc;lnl Mrnc,mqnl • 

thtJ lllli>u11N UJU•v,,r • f:jh!f:i:\fflU§ijf. 



THE NEW LITIGATIVE 
ENVIRONMENT: 
Defending a Client 
in Parallel 

c~I. 
\..W~ 

Civil and Criminal 
Proceedings 

By Anthony A. Joseph and R. Marcus Givhan 

Introduction 
You h11vc jusl returned from a much· 

needed vncnUon and there I$ an uritenl 
messag1i on your answering machine 
from lvil I tandclil, in-house counsel for 
XYZ I hmllh Care Providers. You lmrncdi· 
olely call lvil, who proceeds Lo Lell you 
how much fun he's hn<l over the past Lwo 
weeks. Thinits 5larted Lo hnpf)<!n when 
the mannJ(er of one o( XYZ's foci lilies 
calll!d lvil and Informed him thal invcsll· 
gators from the United Smtes 
Oepartmcnl of Health and Human 
Services h:td jusl ilrrlved, unannounced, 
ul lhc focillly. ·n,c manager staled lhal 
lhe Investigators had an "IC subpocn<1" 
(whatever Lhul was) ru1d were dcrru111di111t 
Lhal XYZ produce all of Dr. Crook's 
patient nles nnd oil supporting docun11:11· 
talion for Dr. Crook's "consulLaLion recs." 
lvll Informs you lhi:lt he instructed the 
m,inaitcr Lo tell all employees to cooper 
ilte fully with lhe investiAAtors nnd lo 
an5wcr tiny questions they mi"ht have. 

You interrupt lvil and ask him 
whelhc1· he has 11 copy of lhc s1Jbpoen11. 
lvil tells you LhaL he rcc1:lvcd II copy of 
I he subpoena when U1e inveslig11tot's 
c11me lo corporole headquarters to 
speak with XYZ's CEO. You ask !vii. 
"What quc~tions did the inveslignlors 

ask the CEO?" lvil tells )'OU lhal he was 
not prc_scnl during LIii! 111tervicw. 

lvll Lhcn Leib; yau lhat thl! firework~ 
really sUlrtl!d whon 30 rm a11cnLs execut
ed u search warrant nt one o( XYZ's olher 
corpornle facilllies. None of Lile crn1,loyecs 
nl the (acllity hi,d any 1,rior ci<p(!ricncc 
wilh an FBI agenl. Many o( the employees 
lr1lkeJ freely with the agenti;, in on effort 
10 avoid even the ~lillhlesl sullS(c5lion lhal 
lhey had anything Lo hide. 

You .isk lvil whelher he obt.iincd a 
copy of the starch Wilrrnnt. lvil Informs 
you lhal he did gel a cupy, but has not 
hud fit) opportunity lo rc_ad IL 

While lvil is describing Lhls nlgh1-
n,ore, you recall tlrnl several 1nu11Lhs 
aiio lvll osked you lo give him n lc~nl 
opinion on a sensitive nnlilrugl lssul!. 
Yol1 rccnll sending lvil a conn~hmti,,I 
allorney.client memo rcncctlng your 
lc,tal analysis of lhc isstu:. l loplnl! for 
lhe be5l, and expeclinit the worst, you 
:isk lvil whether he took any steps 10 
prolcC:l pfivilcgcd allc>rncy-clicnt Jncu
mcnts when the F'OI agenL~ were 
senrching the XYZ focilily, !vii tells you 
!hat ln the midst oraJI lhc cxcilcnicnl, 
ll never crossed his mind. 

Ynu I hen slowly breok the news: IL 
nppe,m; lhat XV'/, is embroiled In parnl· 

lel civil and criminal proceedings. In 
other words, lhe corporation, Its direc
tors. its officers, !Jnd possibly a few key 
employees could be (ncinl! civil penal 
lies, Ones 11nd 1:xclusinn from lhe 
Medicare prn~ram, alo11g wllh crlminol 
sanctions thul could include restitution, 
forfeiture, felony convicllons, nnd jail 
lime. 

Once lvil's breathing JXtltcrn setll11s 
back into a norninl mode, he condudl!S 
Lhal he is going lo h,,ve lo speak with 
lhe board of direclor~ aboul lhcse paral
lel proceedin,ts. Before doin~ so. he 
Wilnts yo11 Lo provide him wilh some 
guidance on the (ollowln,t Issues: {]) 
Are panillijl civil and criminal proceed, 
l11gs cmrution? (2) Is ii con~lit 11tionally 
pcrmis~lblc for the i:1ovcrnmcnl lo pur
sue por:,llel procui:dlnits? (3) Whal Lrig
~ers parnllcl civil and criminal investi
gations? (4) Whlll should ii company do 
when confronted with gr.ind Jui;• sub
poenas, search worrants ,ind other con
tacts by ~ovcrnmcnl investigators? (5) 
Whal are t hi: right~ 11nd obllg11tions o( a 
company's directors, officers, and 
cmpluye1:s d11ri11,t pnr;,llcl lnvesliga
Llons? (6) Arc there any fuml;1111~11l,1I 
issuos Lhul ,m: CJ( p(lrlicul.ir concern 
uuring para I lei proc1.:ccli111!s? (7) I low 



can n company reduce Its chances o( 

civil and criminal exposure? 
l>uc lo lime constralnlb, you tell lvil 

lhnt you have only lln hour Lo spcak to 
hirn nboul rlilrallel p1·ocecdl11gs, but 
lhh1k you cnn !live him a sufficient 
overview lo facilili!lC his l!Cncral unde1·
slandlnl( of lhc process and prepare him 
for his discussions with the hoilrd of 
dircclor5. 

Background : The New 
Lltlgatlve Environment 

In wh11l was characteriicd as Lhc ''new 
liLll{alive environment" in lhe pr,,sccu
lion of white collar crime, United SL.Iles 
Allorni:y General Janel lteno, in n mem
orandum circulated lo all ti.$, 
Allorncy'.s offices and Department 
l.iLigntlon divisions, lnunchcd ii new ini-
1 laUvc for coordinalcd use of pnrnl lcl 
cl'lminul and civil proc11.cdlnl{s. 
CM<'mormulum from the Allorm 111 
General to Federal Allorneys, July 28, 
1997). l·:mphasizing the nc~d lo use 
resources erficienlly, the Attorney 
Ccncrnl slated: 

The ch11llenge requires greater 
coopcrnllon, communlcril Ion ;ind 
teamwork bet\veen Lhc crlmlnal a11d 
civil prosecutors who arn ortcn con
duclinit parallel invesUgoL!ons or the 
some offenders and mallcrs .... In 
order to maximize the efficient use of 
resources, il is essential lhal our 
nlLornuys consid~r wheLhc1· I here are 
lnvesllgnllvc slups common Lo civtl 
nnd criminal proseculions, and Lo 
r,itcncy ndminlstrat ivc ,,ct iuns ... 
Accordingly, every United Su,tcs 
AUomcy's office and each 
Department LiliJ1ating Division 
should have a sy5lem (or coordlnal
f111t lhc criminal. civil and admlnis• 
lr11tlvc u~pecL~ of all whili:-collar 
crlt11c mallers within the office. 

Id. Allho11Jlh il is not yel clca1· how 
many f1:d1m1I prosecutions will ulli· 
matcly b11 conducted as parallel pro 
ceedlngs. this ''new llli11at1ve l!nviron
mcnl" foreshadows Lhe itowrnmcnl's 
use or II broader, more 111111rcsslve rnnge 
of st.alulory und investigative lools lhan 
wa.~ used in lhe past lo 1,roscculc while 
collilr crl me. 

While lhe federal government h:is 
expressed an increased focus on nil 
white collar criminal matters. consider-

nblc funding has been earmarked 
t.oward eradicating, or al least reducing 
lo an appreciable degree, he.ill h care 
fraud. (rill Rerort to House Ways ilnd 
Mcnns Committee, Oclobcr 9, I !l!l7). In 
I !l96, Conaress enacted tho I leallh 
l11suri1ncc Portllbilily ;ind Accounlabilily 
Act ("1 IIPPA''), which contains many 
new anl!-frnuJ-and-abuse provisions 
and enforcement Looi!\. Conitress eslah 
llshed a I lcallh Care Prmd and Abuse 
Control accounL (Sectian 20.l{h)) to 
fund these investigative efforts. (Pub. I, . 
No. I 04•!) I, 110 StoL. 1936 ( l9!16)). In 
lhis 1·e1t11rd, $54S million has been 
llflproprlaled to the FBI over the ncxl 
seven years (and $114 million ct1ch year 
lhcrcafler) for heallh care fraud 
tinforcemcnl. (FRI Report. sur,ra). 

On the loc11l fronL, Alabnma Allorm:y 
Cencrnl 13ill Pryor recently unnounced 
lhol his omcc nlso lntc11d1, lo prioritize 
while collar criminal pro:1ecull<>ns by 
forminl! n new while collar crime 
enforcement division wiUlln lhe 
Allorney General's office. The new dlvi
slnn was created primarily Lo 11tt.ack 
fraud commilted a11ainsl Lhe Slntc (l( 
Alab1111rn. Under this new stale lnitlallve, 
ALLorncy Ccn1m1I Pryor Is scckinR pas
sage o( ii "cri111im1l fraud bill" lo jllve his 
new division Lhc weapons ll needs lo 
comb.it while col lat criminal I'll/II ters. 
especiolly 1n lhe area Qf government 
fl'l!ud. (Attorney Genera 1997 Pres., 
l<elo:ise). 

Alabmnn has also benefited fro1t1 the 
i 11 PPA fundlnl! nccounl. The Allorncy 
Cenernl's Medicaid Fraud Unit recenlly 
received n $2:~2.700 grnnt from OOJ and 
1111$ for Lhc exclusive purnosc o( inves
li,Zatlng ,ind proseculin~ Medicaid 
fraud. Nou1bly, while the federal l{overn• 
menl's use of par11ll1:I prncccdlnl!s is on 
lhc rise, lhc invcsUgaUw lrcnu, appear 
lo be headed "loward n coordlnillcd 
investigation by task for, cs compo~ed o( 

fod1m1I nnd slale inveslig,1LOr6." (Bucy, 
1/e(l/t/i l'<1re Fraud: Criminal, Ciuil and 
AdmlnistrQ/lt!(• /,<1w). 

Conatltutlonallty 
A. P11rullel Proceedh1~s 111•e 
Consl!tuUonally PermiHlhle 

In U11/tod States u. /(ord(!/, 3!17 U.S. l. 
10 (1970), lhe u,,itc<l Slates Supreme 
Court connrmed u,al, in general, naml
lel civil ond criminal proceedings arc 
consl llut ion ally penniss1bl1i, uoting that 

"!Ill would !Lullify enforccmcnl of fed• 
eral law lo require a govcmmcnlill 
agency ••. invariably lo chol)Se ellher 
lo fore~o recommendation of a criminnl 
prnscc11t!on once it. s~cks civil relief, or 
Lo defer civil rroceedings nending lhe 
ultlmnlu outcome o( a crlminol lrial." 
M long as lhe i;tovemmenl has not initi
aled the civil action in "bad (alth"-lhol 
is, for Lhc purpose of ohtnining evidence 
for its criminal prosecut ion-pnrnllel 
11roccedings arc permitted b)1 Lhe 
(.;onslilul ion. See United St«tcs tJ, '!Ywn. 
780 l•:2d 1569 (11th Cir. 1966) (flmilnit 
lhal ll is Improper for n government lo 
Institute a civil ,1clion lo generate dis
covery for a criminal cru;e). 

B. l/11dso11 11. United States: No Double 
Jeopardy 

The Double Jeopardy Clu11s~ or the 
Unilcd Suites ConsliL~1llon provides Lhlll 
no person "lshulll be subjccl !or the 
same offense to be twice 1>ul in Jcnpardy 
of life or limb." U.S. Const, Amend. V. 
Tlw clavse "protects against three dls
LincL ;ibuses: n second prosecution for 
lhc s,1me <>ffense after acqultt.al; n second 
(}l'OSCCUI iOtl for [he same o((onse afl er 
convlcLion; and mulliplc punishments 
fut lhc si1mc offense." United Stales tJ, 

I /alf)(!r, 490 U.S. 435, 440 ( 1989). 
By their very nature, parnllcl criminal 

nnd ch1il ,,rocecdings would seem lo be 
vulnerable to Double Jcopnrdy chnl
lrnites, particularly Lo challen"1:~ lh,1L 
I he i;iovernmenl is seeking lo impo~e 
mulliple punishments-crlmln11l ond 
civil- for the same offense. A recent 
Unitl'd Stnles Supreme Court decision, 
h(lwevcr, effectively closes th~ door Lo 
such challenl(e.\. 

In 1/udson u. United States 522 U.S .. 
139 l,,Ed.2d 450, 458-59 ( 1997), Lhc 
Court rc,ofnrrncd u,al Lh1: Douhlc 
Jeopardy Clause "protccls only nAninst 
lhe imposllion or mulliple ,:rlmhwl 
punishment~ ror Lhe some offonsc itnd 
then only when such occur5 in succes
sive proceedings.'' (emphasis ,,ddcd) 
(cilllllons omitted). The Courl I hen sel 
((lrth 11 two-sLcp nnalysfs for dclcrmln· 
ing whether ii par1.icul<1r punishment is 
crlmlnol or civil for purposes of the 
Double Jcoi,ardy Cl11u~c. 

Under 1/udson, a Lrlal court "must 
firsl nsk whether the lcgislalurc, 'in 
c:;t,1bll5hing the penolizing m~chanism. 
indic;itcd either expressly or impliedly n 
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preference fol' one l,1bel or anotht::r.'" 
lludsu11, 139 L.Ed.2d al 459, quoting 
United Stales v. Ward, 448 U.S. 242, 248 
(1980). In olhcr words, did Lhc lcgislt1· 
lure intend to establish 11 criminal or a 
civil penalty? If lhe legislalure intended 
to establish n criminal penalty, then l'he 
penalty is subjecl lo the Double 
Jeopardy Clause wit houl rurl her amily
sis. ff the legislature Intended lhc penal
ly to be civil, however, Lhc courl musl 
inqulrii furlhcr. Tile courL musl tli:ter
mlne whether the penalty is "so 1>Uni
Live in eilher nurpose or effect" as to 
render Lhe penally criminal despite the 
legislature's intent to the contrary. 139 
l,.Ed.2d al 459. The Supreme Colni 
idenliriecl lhe follow1nl( factors listed in 
/{cmned11 v. Medo~a-Martincz, :372 U.S. 
144 (19()~), as proviclin!,l "uscful guidc:
poSt$'' for makin~ lhi~ determilialion: 
(1) wh1;1Lher lhe st1ncllnn liwolvc.~ an 
afflrmatlv11 dls:1bilily or rest.-alnl; (2) 
whether the s.,nclion has hislorlcally 
been regarded as a ilunishment: (3) 
wheU1er the sanction comes into play 
only on a findi11g of scienler: (4) 
whether the operalion of lhe sanction 
will promote the traditional aims of 
punishmenl-rclribulion and deter
rence; (5) whether lhe behavior LO 
which lhe sanction applies is already a 
cl'ime; (6) whether an alternallve pur
pose Lo which the sanclion may ralio· 
n11lly b!l connected i~ assignable ror it: 
and (7) whelhel' Lhe sanction appears 
excessive in relation Lo Lhe ,illernalive 
purpose assigned. 1-fudson, 139 L l~cl.2d 
at 459. 'rhe Court cautioned thal ''only 
the clearesl proof' would be sufficienl 
Lo override leAlslat Ive Intent ;ind t ran~
form an inhmded civil remedy into ,1 

criminal pimalty. id. 
ror all practical pu1·poscs, Lhe 

Hudson deci~io11 means lhal parallel 
civil and crlml11al proceedings will 
rarely, if eve!', violate lhe Double 
Jeopardy Clause. Excepl in the rare ca~e 
where "the clearest proot· establishes 
thal a civil stalule, on ils face, imposes 
a penally "so pl111itive" tha~ Lhe penally 
is rendered criminal, lhe Double 
Jeopardy Clause will nc~l b~ offended. 

Parallel Investigations 
A. Suurclls uf U11J Investigation 

Parallel civil and criminal proceed
i1,g~ can be generated from a number or 
sources: (1) ralse Claim lawsults; (2) 
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mcdh, rc11orl$; (3) audit$; (4) complalnls 
obtained rrom govemmental hoLllnes: 
(5) Congressional Inquiries; (6) tips or 
cornplainls frorn competitors; nnd (7) 
interviews with currenl and i'ormer 
employees. (gffeclive Corporate 
Complihnce Programs for Health 
Orf,lanizations; see 13ucy, $upra.). Any or 
thcsl!_ snurce.~ m:iy ~pur c1n industrloui; 
l!gcnl or prosec:utol' lo pursue p:u·allcl 
proceedings ngalnst a dercndanl. 

False Claim lawsuits, in 1mrticular, 
often lead to 11a1·allcl proceedings. 
Strengthened during the Reagan aclmin
istration, the False Claims Act, 31 U.S.C. 
§ ~729 el seq., has e111er~ed from over n 
century or nef.llccl to become onl! of the 
government's most potent anll-fraud 
weapons. In a False Claims Act suil (also 
known as a ''Qui 'lam" sull). a 1>rivatc 
1,lui11llff bringg M action 011 behai( o( 
lhc govcrn,ncnl ag11lnst un Individual or 
cnlily Lhal Is alleged to hnve knowins,tly 
defrauded or consnired to defraud lhe 
governmenl. The plainti(f who success· 
fully prosecutes a false Claims /\cl suil 
on behalf or Lhe !lovernmenl is entitled 
to at lcc1sl 15 percent- and may he 
awarded 11s tnuch as 30 percenl-of the 
total itovcrnn"lcnl recovery. 3J U.S.C. § 
37:JO(d). In 1.1ddltlon, lhe plaintiff may be 
cnllllcd lo recover allorncy's fees, 
cxp<mse:; and costs. id. 

The polentlul recovery olone is more 
th,111 sufficient to produce legions of 
"pl'ivale attorneys general." Such plain
tiffs oflen come from the ranks tif cur
renl or former employees, who may be 
motivated by conscience, by antipr1thy 
Loward the employer. or by a $lmple 
dc~lre Lo share In the proceeds or any 
r!ltovcry. 

B. ltwesUgative Tools 
Defen$C counsel should fully expect 

Lhc governmcnl Lo take adwntngc o( all 
available investigative tools In this "new 
litigntive environment." The ultimate 
goal o( DOJ's white.collar crime enforce
menl lniliative is "lo use U,e ~overn• 
ment's resources i\s el'nclcntly imd effec
tively as pos~ible in order to punish 
orfencl~rs, recover danrnges, and pi-event 
f~1lun: mlscomlucl.'' (Alton,cy Cuneral's 
Memorandum, July 28, 1997). To Lhls 
et1d, Lhe governn,ent's inventory o( 
investigative toots includes: (1) grand 
jury subpoenas ((or testimony or for doc
uments): (2) search warrnnts; (a) lC sub-

pocnas; (4) civil i1wcslig1.1tivc tlemr111ds 
("CID"); ru,d (5) interviews with current 
and former employees. Defense counsel 
and Lheir clients should also expect 
~realer use of more sophisticated inves
liftalive techniques ~uch as undc1·covcr 
operallons, electronic survelllam:cs, and 
compulcr programs desi~ned to screen 
Medicare clnlms. (Bucy, supra). 

The government not only has the 
weapons, it &lso has the element of sur
l)rise- the luxury or knowin~ when, 
whei·e. how, and what level of force to 
use in investil!alinf.l the matter~ under 
consideration. Accorclin~ly, It Is 
extre;:mely imporlant that employees 11rc 
fully apprised of Lht!lr rights 1md obllga. 
Uons wilh l'C~pecl Lo res1,ondhig to sub
pocnM, search warrants, and conlacts 
by govcrnrncnl agents. 

1. Grand Jury Subpo1:na 
The grant! jury Is empowered to issue 

subpoemis requesting leslimony or pro· 
duction of documents. The timdamenl-al 
purpose of lhe ~rand jury is for lhe 
enforcement or criminal laws. United 
S/ctles u. Sell.~ llng., Inc., 463 U.S. 4 18, 
435-42 (l983). Therefore, as a ~ent:rill 
rule, the informiitlon obt:,ilm:cl pur!;uMl 
to ;1 grand jury subpoeiiu wi 11 be avail
able only lo lhc criminal lnvcsligalio1,, 
11nd not Lo Uie c_!vll ltwestlgallon, absenl 
a showing of a ''parllcularized need.'' 
See Huie 6(c)(2) of I he Ped. H. Crim. r.: 
United States u. Sells, supra. On the 
olher hand; il is permissible to u~e lhe 
Information subpoenaed by, b11t not pre
sented to, the E1rand jury in 11 civil Palse 
Claims /\cl c,1se. United States"· 
Ed1,1cat!onc1/ Dsvelwmenl Nelwo,-k 
Corp., 884 1~2cl 737 (3d Cir. 1989). cert. 
dtl11ied, 484 U.S. l 078 (J 990). 

Once a subpoena has been presented, 
counsel should be contacted as soon as 
possible. Counsel should immediately 
determine whelher there are potential 
co.nnicts ond whether additional counsel 
is needed. This Is especially true where 
severnl members of a corporation haw 
been subpoenaed lo testify. An Initial con
versation with the A.~sistant United Slates 
ALlorncy assigned to the case could help 
cl11rlfy whclhcr separate counsel is need• 
ed for li1dividual ofncers or em1>loyecs. 
Wilh resnect to requests for documents. 
counsel should follow a pre-designed pro· 
cedure Lhat Lhe appropriate personnel 111·e 
prepared and ~ble to Implement. 



2. Sctm:h Warrnnt 
In most cases, the Ln~cl hni; no 

advance w11rning thal ~~cnls ,in: in the 
nrocc11~ or executing d scMch w11rr:ml. 
Most pconlc have had lillle 01· no exncri
iincc with federal agents. lntentlot1,1lly 
or circumslantli1lly, this unramillarily 
crc1ttcs Lrepid11lion on the rmrt o( unsus• 
peeling employees; as II n;1tural conse• 
qucncc of Lhese unfumllinr c:irc11m
stnnccs, cmployc11s often feel pressure 
to conform, whlch is no\ a)wnys 111 their 
hust lnlcresls. Educntin~ cn1ployucs 
about I heir rights and ohllgulluns tlu1·
lng cxccl1tion o( search warrants am! 
other contacts wiU1 nl{cnls wlll make 
llw experience less intimidilling ,inti 
will further enhance lhc pro5pecl of 
prcsc1ving all rights ,md rrlvlle~es. 

As ll i;teneral lnstrucliun, a11yo1w con
fronted wiU1 ,1 sc:1rch warr.int is obli~al• 
eel to 11llow the ;,ge11Ls lo sc111·cl1 for the 
specific Items in lhc localions ltlcnllricd 
in the s1mrch warrant, but i:. nol obligal
cd to do anything more. While an 
cmnlnyl!c may not delay or intlltforc wiU, 
Lhc !cnrch, the emnloyec ls nut obligntcd 
to submit Lo an interview. Without U)e 
p,·opcr ~ukhmcc, employees o(len reel 
thut thcy h!lvc i10 choice other th;in lo 
answer qul!SUons 111m:d by the n,:tcnts. 

A word of c:1uticm: in lnslructinlf 
clients on how lo deal wilh simrch w.ir
rants, ii is improper lo adv1~c thal Lhcy 
i;annot tulk lo the ,,gt:nl:, tlu1·1n,:t d 

scorch. 'rhis could be construed !Is 
nbst ruction o( juslicc. !Sea 18 U.S.C. § 
I 5HI-Ohstrnction of C1•lml11ul 
lnvcstig,1lion of I lealth C11re Offenses, 
which ilppllc.~ to an)•onc who willfully 
prevent:., obslrucls, misleads, or delays 
communication of information or 
recol'ds ,·clnllng Loll vlolaU1m of hellllh 
cmc o((ense to a criminal invcsllAator. I 
t;orporule counsel niuy. however, ,,dvise 
employees lhal. due to Lhc seriousness 
of the ;1lle11ations of the lnvC$ligation, 
the company would 1mfer lhtat .my 
cmpluyce who decides lo !ipeok wilh lhc 
lnvcslil(ulors has counsel present. 

Some b11s1c insln1clions rcJ!nrdin~ 
si:arch warruni5 are 1111 follows: 
• Conll\CI counsel lmmcdlntcly; 
• Obtnln n copy of the 11cnrch w11rn1nt; 

• Identify the ngenb (pnrtlculnrly the 
lead agent) and the aj{ency Involved: 

• ltesvond only to the spcclnc Items 
ldentlOed In lhe 11e11rch wnrrnnl; 

• One or more c:mployce.s J1houl~ be 
nsslgncd to lake detailed notes o( the 
n,tents' octivities durlng nm! after the 
scnrch; e.g., rooms Aet1rc:hcd, ltcmi; 
token, questions nskcd, nnd length of 
senrch; 

• Obtain receipt or co1>y or Inventory 
for 1111 J)YOperty tnken; 

• You do not h;we to tnlk to Uie ngcnts 
unle,111 you wnot to-lhc scorch wttr· 
rant only requires the n,lents lo 
11cnrch certain nrcns and to take 
t>rOJH)rty, it does not nuthorlv.e the 
agents to conduct inveslil(nllve lnter
vlew11: 

• If you decide to speik with the 
:igent&, you have lhc rlitht to hnve 
counsel prucn t: 

• Do not Interfere with !he nl{ents' 
senrch cf(orlJI; thal i11, do nul mi.s
lcnd, hide or discard documenlll or 
dclny In 11rodudng the ltcm11 ldentl
Oed In the search wam nt; 11nc1 

• If you decide lo speak with the :i.!(l'llt 5, 

your m1>0nses must be truthful. 

Sec. e.g .. fJrogan 11. U11it11d Sfntes, 1998 
Lexis 648 No. 96-L579, 118 8.C.:t. HO!'i 
1199~). In 8roycm. al:{ents from the ms 
,incl I hl' Oe1mrlmt:nt of Lnhor 1·011Lac:Lcd 
Hro$l,'ln at his home amt sought his coop
eration in an ongoing invcsLif,laUon. 
liro*,n a,:trced lo sreak with the .,gents. 
Tlw ngcnl!I Lhcn specifically asked him 
whdhcr c:erlain real e.~li\ll' companies had 
cvor ,,aiu him or itiven him Aifl~. B1·01tnn 
Loki then, "no." llnbckn()wnsl lo IJrogan, 
U1e t1f,(ents had alrc;1dy clclcrmim:d that he 
had In foci received gifts. llroit,1n tl11clincd 
to change his :mswer. A grt1nd jury subse~ 
qucntly indlclcd Brogan for mnkinit a 
falsti stiltemenl under 18 U.S.C. § 1001. 
Urnit,111 ;irgued that his gen~ral d~ni;,1 
nowcd c)ul of his right ugainsl self lncrfin. 
lnallon. which sho11lcl nol provide a basis 
for ..i f:tl~c swtc,m:nt charit,•, This urgu 
mcnl lr.idlUonally 1~ referred to ii~ the 
''exc:ulp.,Lor,• no" doctrine. In rejcclinit the 
doctrine, the Court held that whill' the 
1:if!h Amcndincnl pnvllqje is nvailable to 
any person 11t. ,uiy lime, IL Is nol ,1 "nrivi-
1111,\C lo lie.'' The privlh.1ge only allows lhi,: 
lndivitlu;,I to ovoid incrimi11a1in~ himself 
by stayinit silent. Id. 

3. IC Suhpoenn 
Thc IC liubpoena require:; the target 

Lo produce "informal ion. document!>, 

report.,, itnswcrs, records. ,1ccounls, 
papers, ond other dal:J und documentary 
evidence.'' 5 U.S.C. App. § 6(n)(t\J. The 
informal ion obtained pursunnl to this 
subpoenn may be used in clvll, criminal, 
11111.I ndmlnlstrnlivc proceedings. Sec 
U.S. II. IM11c(l/i()11(1/ l)w. Nl'ICl'Ork Corp, 
884 F.2d 737, 740-4£1 (3d Cir. Hl89): 
United S/afL•s 11. Aero Mu.1/flou'C!r Transit 
Company, 831 l;'_2d 1142, I lt\5 (l>.C. 
Cir. 1987). 

4. Civll llwestlgatlvc Ocinnnd (CID) 
P1irsu11nl to" ClD, lhe OOJ h;is the 

right lo de,m,nd do('umenli;, Jnswcrs lo 
lnlcrroitatorics, and oral ll!stimony. 31 
U.S.C. * 3T.13(a)(2)(H)·(D) (l,'al~e Claims 
Acl):see u/so 18 U.S.C. § 1312 
(antilrust) and 18 U.S.C. § 3486 
(I II PPA). The rcqucslctl hi format ion 
must he "relevant" to thnt ,,al'tlcul11r 
aitency's invcsllgalion. Unltctl Stall!S 11. 

Morkwr,od, 48 P.3d 969, 977 (6th Cir. 
19!)5). 

5. llupon dlng lo R~uesls for 
Documents 

With nisnecl lo resnonding lo 
requusls for documents rursui111l Lo 
gr,u1d J~1ry ~uhpoenas. IC subpoenas or 
ems, Lhc followinit point~ should be 
considered: 
• Review the l'l?quest in detail: 
• Locate the document11: 

• Identify res11onslble, 1·om11etenl <:us· 
todian; 

• Or,:innize, a,sem blc, Bntei stnmp and 
Index :ill relevant docu111e11ls: 

• l'tlnke copies of all docunienl11 pro
duced; and 

• En11ure 111111 11Uorney,cllcnt nnd work 
product p1•lvlle$led documents nrc 
1nopcr ly 11rotected, Seo Upjohn //, 
lh1ilutl Stal<•,v, 44() U.S. ~83. 394-395 
(198JJ. 

As a 1mu:Llcal milller. ,n mosl 
instnnccs ii will be difficult to convince 
the ngcnts that certain documents 
should 11ol be lllken bccnu~e of the 
allorncy clic,,t or work prod11ct privi
leges. If the agents lnslsL ~h11l Lhc docu• 
menls ;m-due lo be lt1kc11, there hrc a 
couple of armroaches lo try: (1) ttsk Lhc 
lead ai:{cnt not to review tho~e particu
lnt> donuncnt~ and to pince those docu
menL\ under seal for a court dclermina
llon, or (2) spcilk wilh the AUSA in 
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chari:ie of 1·he invesli~alion ;incl n111ke 
Lhe same request. Ir Lhose approaches 
foil, Cllunscl should L;ike irnrnl;'d111Lc 
slct>s Lo tequcsl a cout'l review, ldcnllfy. 
fng, If at all possible, each document 
und citing the reason why llie docu
ment should be protected. 

6. Interviews With l~mployces 
lnte1viewin!I former or currenl 

cmrlny!lcs is m,e uf Lhe 111n:;I basic-yet 
most cxploslvc- 11111c1ns of obtc1lnlng 11 
bird's-eye villw or Lhc practices or any 
comt)any. A com1l11ny cmbrollt:d In a 
parnllel proceeding should fully expect 
Lhal if its employees have not already 
voluntarily submilted lo Bn lnlerview, nl 
some point the investigators will 
attempt lo either Interview the employ
ees tlurin~ llw course of executing a 
s~1rch warrant or contact lhem away 
from Lhc workplace. 

If ,rn em1)loyer decides lo educate it~ 
em1,loyces about Lhe p1)ssibilily of being 
contaclcd by fnvesllgaLors. the lnsll·uc
Lions should be directed lo c.xplt1i11lng 
lhe i.:mployecs' rights und obligallons 
wilh respect to such contacl. It cannot 
be overemphasir.etl that nny inslrucUon 
directinl{ employees nol to speak with 
ai:ients could be construed as ru, attempt 
to Lhwarl or Jel~y lhe efforts or lhe 
agenl.$ and coul~ subject an employee 
or Lhc comp,tny lo obstruction or justice 
charges. 

An issue Lhal frequently arises during 
the lnvestig1ilion or ,1 corporallon Is 
whether prosecutors or agents may 
interview employees wiUioul corporate 
counsel being presenl. ABA Model Rule 
4.2, which has been adopted by the 
Alabama Hules of Professional Comll1ct, 
expressly forbids communlc11Lion with 
parlics a l,1wyer knows to be represent· 
ei.l by aMLher lawyer, ahst.:nl that 
lawyer's consent or by some olher legal 
aulhorit.allon. 

The commentary to Model Rule 4.2 
states Lhal Lhe prohibition on ex parle 
communications applies lo any person 
exercising mana~erial responsibility on 
behalr of a corporation, or Lo anyone 
whose ac;ls or omissions m.iy be imput
ed lo Lhe corpora Lt on or whose st ale
mcnls may C<)nslilLile a himlin~ a<.lmls· 
sion against the: corpcm,tfon. Rule 
801 (d)(2)(0) o( the l'ledel'al Ruli.:s of 
T~vidence allows nn employee's sLaLe
ments lo be construed as admissions 
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0~11lnsl the corporation If l'l,e comments 
concern any matter within Lhe scope of 
his or her employment and made dur
ing lhc: cout·se of lhc c1111lloycc's rela
tionship wllh Lhe corporation. 

lnlereslingly, DOJ's own internal 
rules are consiJerably more tolerant of 
ex parte conlacl with corporate employ• 
ecs. 28 C.l•'.R § 77.lO(a), a rule promul
~aled by the Altomcy <.:eneral, aulho· 
rir.es ex parte government cnnl11cis with 
employc1:~ who are nnt "controlllnj,t 
individuals." Th!! Hegulolion define/I <1 

controlling lndividuul as any high hive! 
employee who acts as a decision-maker 
in defining th11 corporation's legal po$f
Uon. 

It is unsettled whether OOJ's mol'e 
permissive standnrds of t:X parle con• 
tact-S supersede a slate's local rules of 
conduct ror attorneys. 1'he Ei~hlh 
Circuit of Appeals addressed I his issue 
in United States v. Mc/)onnell Douq/a.~ 
Corp()ra I iatt 1 ·1 :32 r.:l,J I 25R (RI h Cl r. 
1998). In McDon11ell Douf;las, Lhc 
E:lghlh Clrcuil found u,at the fcdcr;il 
rcgtdalio11s on ex pru'Lc employee con
tacts do nol Lrump local disciplinary 
rules. 

ll ls worth noting thal a rnodlficallon 
to AHA Model Rule 4.2 has been pro• 
posed. Under proposed l~ule I 0. p1·ose• 
cutors would be free to spe;ik directly 
with persons repre~enled by a lawyer if 
Lhe conlacl occurs "before Lhe person is 
an·ested or cliars_te<.J, or bdorc h<: or slic 
is named :is ,1 dcfcndanl in II civil law 
cnfo1·cc11,c11L pl'occcdln~." ABA Jour11ril 
lawye,· Ethics; 0 110 Size Pits 1-lll?, July 
I 998. Covernn,e111 l;iWyers arc seeking 
this modification to Model Huie 4.2 
because lhe existln~ prohihilions 
''ohstrucl crl minal and civil investiga. 
tiom, p;wticularly in cases involvin~ 
compani11s ,md or~1111ir.ations where sev
ernl pco,,Jc t1re represented by the ~ame 
lawyer." Jd. While it Is almost certain 
Lhal lhis proposed rule: will not be 
adopled In ils J)resent form (i( IL Is 
adoi,Lcd at all), Lhc ):ll'Oposcd rule still 
points to the government's erroits lo 
obtain additional Lools ror the "new lil• 
i1111t.ive environment.'' 

Concerns of th~ Clvll/Crlmlnal 
Dofondant In Parallol 
Procoedlngs 

Unless a dcrirndanl involved in par11l
lcl civil aml c1·irninal proceedings is able 

lo obtain a stay of the civil action while 
the criminal aclion is pendin~, parallel 
nroceedin~s will inevitably present sev, 
cral tnLerrclaled CQncerns ror the 
civil/criminal defendant. Those con
ccms includl!: (l) pn:s~rvh,g Lhc P-irlh 
Amendment p1·ivilcgc ugainsl sclf
incrimfnation, (2) ensul'ing Lhal the 
broad, liberal discovel'y pcrn1ittcd in 
civil actions is not used lo ful'ther the 
criminal proseculion, and (3) protecting 
Mainsl dlsclosure of the lheory of the 
i;rlminal defense in adv.mce of trial. 
SEC v. Dret~er Indus., In,·., 628 f,',2cl 
rn68, 1376 (D.C. Cir.), cert. denied, 449 
U.S. 993 11980). 

A. f'l{lh AmcndmcnL 
As :t gene1·11l rule, the 1>rivilege 

a~ainsl self•inci·iminnlion can be main
tained "in any proceeding, civil or crim• 
inal, nclministrc,tive or judicial, investi
itatory or ndjudicatory." t<astigar v. 
//nilP.c/ Stale:.~. 406 U.S. 441, 444 (1972). 
IL Is parlicularly impnrt;1nl Lo nole lhal 
in lhe c<)nt!!xl of a civil inlcrrogation, a 
defcnd:inl c/Jnti<JL rely upOn :1 1:1encr11l 
asserUon of pleading ''Lhe Fifll11" bul 
musl insLead answer each t1uesllon Lhal 
does nol involve l'liflh Amendme1il 
implications, and invoke the privilege as 
to each question Lhal does. U.S. 11. Babb, 
807 1,: 2d 272, ~7(i {lsl Cir. Ul86), If lhe 
Fiflh Amendment privile~e is nQl prop• 
erly invoked in I he civi I action, lhe priv-
1 legc will he waived and Lhe information 
ohlaint?d through Lhe waiver may be 
l1scd agidnst Lhc dcfcndanl in lhe i:rimi
naJ proceeding. United Stales u. l(ordel, 
:\97 U.S. l , 11-1 ~ (l 970). A wilncs~ 
should invoke hjs or her privilege 
against self-incrimination where there 
is even the slightest possibility of crimi
nal prosecution. U.S. IJ, Mlranti , 253 
l\2d 135 (2d Cir. 1958). 

With rei;pecl to the civil Lrial, the Jury 
i~ pcrmilled to drnw ;in 11dvcr~c infer
ence from 11 defendant's invocalion or 
Lhe l'lirLh Am!lndment privilege agalnsl 
self-incriminaliM. Baxte.t lJ. 

Palmlgicao, 425 U.S. 308 (1976). 
The United States Supreme Court has 

long recognized LhoL corporalion~ do 
noL enjoy F'iflh Amendment protection. 
George Campbell Painting Corp. v. 
Nt!id, 392 U.S. 286, 288-89 (1968); s1Je 
also Bellis u. United Stales, 417 U.S. 85 
(1974) (flndlnJ,! lhaL recol'd~ gencratud 
by cor1>oralc ei1Lllies arc nol shielded by 



the privileiie al{ainst self•incrimjnallon). 
Conversely, corporate directors and om
ccrs nrc nffordcd f'iflh Amendment priv• 
ilegc. A dircc:Lor's or officer's assertion 
of Lhe Fiflh Amendment privileRe at 
trial can be problematic for Lhc corpora
tion, especially if the Jury is instructed 
Lhal lhe admission may be used Lo 
est,,bllsh llablllly on lhc part of lhc cor
porallon, Thero is a St)lit nmong the cir· 
cull.$ /ls lo whether this is 11 universally 
accepted rule. Unite(( Stales v. Single 
Family Residence., 803 R2d 625, 629 
(11 lh Cir. 1986); RAD Servs., Inc. 11. 

Aetna Cos. & Sur. Co., 808 F.2d 27 l (:Jd 
Cir. 1986); Brblk's, Inc. v. City of NPw 
>~rk. 717 f:2d 700 (2d Cir. 1983); 
Unltrd Stales 11. District Counsel uf New 
York anti Vicinitu of lhe United Btl. of 
Carpenters and Joiners of Am., 832 P. 
Su1>P, 644. 651 (S.P. N.Y. 1993). l{ee1> i11 
mind th;1l a corpornte employee's active 
ptirtlclpallon In an illegal activity cnn 
expose the corporation to liability as 
long as Lhc employee acted wilhin lhe 
line or scope or his or her authority and 
the compnny reaped some benefit U.S. 
v. Cincotta, 689 F.2d 238, 241-2-12 (Isl 
Cir.), cert. denied sub nom Zero v. 
United Stoles. 459 U.S. 991, 103 S.CL 
347 (1982): United States v. Beusch, 
596 1~2d 871 (9th Cir. 1979); Standal'tl 
011 v. United States, 307 P.2d 120 (5Lli 
Cir. 1962). 

8 . Fifth Amendment's Appli~tl on to 
Production of Documents 

Under lhc holding in Bellis, supra, 
corporations do nol enjoy Piflh 
Amcndmenl protcdJon. A! a rcsulL. 
records i:iencrnted by corporations are 
not shielded by lhe 1>rivUege against self
incrimin;itlon. Bc///s, 417 U.S. al 90-91. 
Accordlnstly, neit·her n corporation nor 
!ls cm,,loyecs mny nvoid a grand jury 
subpoena request for documents by 
asserting U1nl lhe records may expose 
the corporation to criminal liability. 

In Braswell 11. United Slut~. -187 U.S. 
99 (1988). the United Stntes Supreme 
Courl explicllly held lhnl corporlllc cus
todians may not avoid a subpoena lo 
prodi1ce records on lhe ground that the 
ncl of production could be incriminat
ing. The Court reasoned that a corpo• 
rate custodian, rnlher lhan functioning 
as an lndlvld1,ial, I~ merely a ghost or the 
undllrlying corporate entity. The Court 
concluded thal recognizing Fifth 

Amcndmenl protection for record cus· 
lodi11ns would, as a practical matter, 
substantially undercut the corporate 
excmplion from Lhc Fiflh Amendment. 
Id. On the other hand, a sole proprietor 
may invoke his or her li'irth Amendment 
rlRht with respect to producing docu
mcnls requested by a grand Jury. United 
S11.1teJ 11. Ooe, 405 U.S. 605 (1984). 
Note, however, Lhat the con Lents of the 
docum11nts :m: not privilel!ed, jusl the 
acl or producing Lhem. 

The Braswell decision leaves 1mnn
swercd one u,orny quesUon: whether a 
custodinn may be compelled to answer 
questions about the locallon of records 
thal were subpoenaed but not pro
duced? In In re Grand Juru SubpO(!na 
Dated April 9, 1996, 87 P.3d 1198 (11th 
Cir. 1996), the Eleventh Circuit held 
lhal a cu$lodian may assert a rifth 
Amendment privilege aiwinst queslion~ 
relalcd lo lhc location of unprocluced 
documents. The court reasoned that to 
compel such teslimony would be n 
direct inltusion inlo Lhc thought 
proce.sses of the custodian, and would 
~quarely invade lhe protective zone of 
I he ~'ifth Amendment. 

C. Broad Civil Discovery 
Por the crimimd defendant, civil dis

covery during the course of parallel J)YO· 

c:eedings can gllm:ratc 5iRniflCilnl con
cerns. Under Rule 26(b) of ~he l•'cdernl 
Rules of Civil Procedure, anylhinl! lhal 
is relevant to lhc subject mailer ilnd 
does nol fall squarely wiU,in a privilege 
is discoverable. The defendant wlll nol 
be able lo plend u,e blonkel protection 
of "lhc l•'ifth'' as a means of avoiding 
questions posed during civil discovery. 
The liberal civil discovery rules will 
Lherefore allow the !(ovemmenl access 
Lo lnforl'tlallon which would not nor· 
mnlly be avnllable under the criminnl 
rules. A criminal tlefcndant caught In 
this web hns lhc opllon of seeking a 
stay, a protective order, or an order lhat 
ploces certain conditions on discovery. 
sec II, Dresser Indus., Inc., 628 P.2d 
1368 (D.C. Cir. 1980). cul. denfod, 449 
U.S. 993 (l 980): Federal Savings and 
loan Ins. Corp. v. Molinaro, 889 F:2d 
899, 902 (9th Cir. 1989); United Stales 
11. Dislrlct Council of Naw York Cilu. 
782 fl'. Supp. 920,925 (S.D.N.V. 1992). 
The decision lo granl n $tay Is discre· 
Llonnry with the lrial court. U.S. v. 

Korde/, 397 U.S. l, 12 ( 1970). In milk· 
Ing this decision. Lile courl weighs the 
costs and the competing interests in 
determining the npproprlnkn1:ss of lhc 
slay, including such factors as: ( l) the 
plaintifrs interest in expediting the 
process and the prejudice lo the de(en
danl in defcndinR the stay, (2) injury lo 
public interest, (3) the potential for lost 
evidence (imd witnesses), 111111 (4) 
whether Lhcrc Is an infrinl!emenl on a 
derendant's Pifth Amt:ndmcnl privilege. 
In Re Grand Jury Proceeding.~. 995 F.2d 
1013, 1018 (11th Cir. 1993); Wilson v. 
Olathe &mk. 1998 WI. 184-170 (D. 
Kan.). 

As Ion~ as lhe government does nol 
abuse lhc civil discovery process, it is 
allowed to pur~uc civil di~covcry lo the 
(ull cxt<:nl or the rules. Sb'C v. Dr(!SSer 
Indus., Inc., supra. The government can
not, however, use o civil aclion merely 
lo gain access to btot,d ba:ll: civil discov
ery for use in Lhe criminal acllon. Id. 

Corporate Complianc e 
State and federal enforcement ag1m

cll!S' c.urrenl focus on pnrallel criminal 
and civil prosecutions of health care 
frtiud and other while collar crimes sends 
a blfil'lng signal to husinesses- noncom
pll:ince will be cQ~tly. t~or corporations or 
responsible Individuals such as officers 
nnd directors, u,c cost of 11oncompliance 
may take the form of criminal penallics, 
substantial monetary tines, or adminis
trative penalUes such ns exclusion from 
participation in government health pro
flrams, o~cn a death knell for U1ose in 
the heallh care industry./\ company lhal 
finds iW!lf a tarAet of a (tovcmment 
investigation often musl devole money 
1md ma,,agcrial personnel re.~pondlng to 
the investigation while, at the same Lime, 
waging a publicity ballle in the media. 
These errorts t.nkc lhclr loll on the bot
tom line, even If Lhe company ulllm~Lcly 
prevails in the criminal or clv1I proceed
ing. By proactively developing an effective 
internal compliance program lhal 
enables the company lo detect and rool 
out problems or Illegal practices before 
bccoming embroiled in a itovcmment 
inv!isUgation, Lhc compt1ny a1n reduce its 
exposure, boU1 c.ivilly and criminally. 

Compliance programN. wh~n properly 
designed nnd frnplemenlcd, o(fcr several 
important benefits. Such programs 
reduce or prevenl criminal and civil 



exposure by reaffirminit ori;ianizational 
lhcmes such a~ quality and superior ser
vice, l<eeplng m:inagemenl and employ
ees informe<l or legal requirements, 
establishing internal rno,,1torl11~ sys
tems Lhul detel' orgM1izaliom1I mlsc<>11-
ducL and detect problems when they do 
occur, and pl'Oviding an opportunity (or 
damaite control before a company finds 
itself wnder c1 prosecutorial microscope. 
In addition lo these benefits, the 
Organiz.ational Sl.lnten<.:in~ Guidelines 
("Culdellncs") promulgated In J~!ll 
establish a uniform sentencing struclurl' 
for business organizali@s' criminal 
conduct. See United States Sentencing 
Guidelines ("USSC") Ch. 8. Co1·porntions 
have powerful incentives undet the 
Guidelines to have compliance programs 
in place to detecl violalions or lhe law, 
report violations when discovered to law 
enforcemenl 11ulhorities, and take vol
unlary remedial aclion. In the cvenl of a 
conviction. Lhe existence of an effective 
compll11ncc progran, rn.iy lead Lo a sig
nitlcanl rcduclion in scnLcncJng. 

f'ul'lhermore, the costs lhal a govern
ment investigation and proseculioo 
poses to a public con)orntion may result 
in more shareholder suits asserling thal 
corporate officers and directors shoL1ld 
be personally liable for any injury to Lhe 
corporation. The exislence of an effec
tive corpornti: compliance pro~ram pro
vide!\ director!\ with a defense to perscm
al liability in such circu1nsta11ces. /n ro 
Cw·en-wrk Int '/. Inc. Deriualiue 
l..iligalfon, 698 A.2d 959, 969-70 (Del. 
Chan. 1996). The Caremc1l'k decision 
suggests that officers and directors may 
have a fiduciary responsibility to ensure 
that their companies have compiiance 
rro~rams in place thal provide adequate 
information and reportlnR on the cor
poration's aclivllies. fd. al 969-70. 

Although a detailed framework for the 
tlevclopmenl and ilnplcn,~11Latlo11 of ;1 

Anthony A, Jo Hph 

compliance progr.im Is beyond Lhe scope 
of this discussion, the Senlencing 
Guidelines set forth 'seven minimum 
steps" a company must tal1e for it~ pro• 
t,lril111 lo be consiclerctl as a mil'i,:Wlin):t foe
tor in any criminal or civil lnwsligation: 

(1) Establish compliru,ce standards and 
procedures for e111ployees to follow 
Lhat deter prospeclive criminal con
duct. 

(2) ldenl ify high-level personnel Lo 
oversee compliance by employees 
and managers wilh $Ut h sland11rtls 
tind procedures. 

(3) Avoid delegating substantial tliscre
lionary authority Lo an employee or 
a gl'oup of c1i1ployees who have 
incentives for or a history of violat
ing applicable laws ancl ,·egulations. 

(4) Communicate Lhe con1pany'~ stan
dat·ds and procedures to all employ
ees effectively and l'epealedly 
through training programs or publi· 
cations lhal e:<plain clearly whal 
conduct is pl'Ohibi bed. 

(5) Take reasonable sleps lo ensure 
compllance with company standards 
of conduct through monitoring and 
auditinA systems ,mcl throu,:th ti con
fidential reporting system where 
ernployci:s can report crimin~I activ
ity without fear of reprisals. 

(n) Enforce compli11nce standards con• 
si~Lcnlly Lhrough a1)proprialtt tlisci
pllnat·y measures for employee~ who 
violate tJ)e slantlards or fail lo di!tecl 
violations by othc:rs. 

(7) After a vlolallon has been dcleclcd, 
respond appropriately Lo the offense 
by reevaiuatlng hnd modifying the 
compliance program, if necessary, to 
prevenl simi lar offenses. 

USSC § 8Al.2. comment. n. 3(k). 
Recenl legislation. Judicial decisions 

and the extraordinary commitment of 
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govcrnmenL resources have dr:11ru1Ucal
ly increased U1e likelihood of greater 
scrutiny, especially In lhc health care 
industry. As a result, lhe adopUon and 
maintenance of corporate cornpliance 
pro.11rnms h:-i\\ never heen so Important 
to companies' continued viabilil)', 

Conclusion 
As !vii Is now nw11re (LhankA to your 

quick bul informative ov~rvlew), 11aral
lcl civil and criminal proceedings a1·e 
the government's mosl polenl nnli· 
fraud weapon and its most effective 
means nf obtaining high relurns on its 
investment of money and manpower. 
The trend i~ toward increased emphasis 
on such rroceecJin!ol~ in the f11l 11re. 
Along with lhis cmphil$I$ has come r1 
more aggn:ssive cfforl Lo root oul rrnucl 
wherever agents can fln<l It, csp1::t:i111ly 
in lhc heaJLh care Industry. 

For defense counsel, 01ieruling in Lhis 
"new litigntive environment" or parnllcl 
proceedin~s requires a "proactive 
defense" n1ther Lhan a "reactive 
defense." (;ounsel must take the lead in 
convincin.11 lheir business clienls of the 
need Lo bt:: 11rer<1red lo respond lo 
search warranls, ~rand jury or IC ~uh
pocm1s, ,111d cros. Corpornlc offkcrs, 
dircclors and employc1a:s musL be aware 
of Lheir rights a1,d obi igaLions wllh 
respecl to conlacts by investigators and 
must be ro1·ewarned of lhe signincance 
of preserving work product materials 
11nd the attorney-client privilege. 
Equally <1s important, corporate clients 
nwsl take steps lo clevelop, monitor and 
mainl'ain l!ffectivc compliance rro~ram~ 
that will reduce their exposure to both 
civll aml criminal liability. '11h11 govern
ment's use of parallel protccuings can 
be a formidable weapon agoinst 1111y Lar
geL. Vigilance and 1miprirallon arc Lhc 
keys in Lhe defense of Lhis two-pronged 
attack. • 
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Federal Council 
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January 21-22, 1999 

A joinl meeting of the Bench and Bar and the State and Pederal Council will be held January 21 ·22, 
1999 at the Embassy Suites Hotel in Montgomery. The meeting is sponsored by the Alabama Judicial 
College, the Administtalive Office of Courts1 the Circuil and District Jud~es A'isociation. and the Alabama 
State Bar. 

A total of 8.3 CLE hours has been approved. The $60 regislralion fee includes lunch 0 11 January 2J. 
Tickets to Lhejoint reception at 6 p.m. on January 21 may be purchased for $15 each. Seminar topics 
include: "Courts Under Attack: Problematic Communication"; "Scheduling Conflicts: Attorney Client 
Calendar Conflict Resolution Order"; "Discovery in Federal and State Courls"; "Federal and Stale 
Courts-Comparing [ssues in Criminal Matters"; "Standards of Civility in the Alabama Legal Community"; 
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Enclosed is my registration rec of $60.00 for this training session. 

I will auend lhe recept ion at 6:00 p.m. on January 2 1, 1999. 

I will hove a guest (s) at $ 15.00 eflch at the reception. 

I wi ll 110l attend th1; reception. 

1"oltll nmounL of check enclosed $ ____ _ 

Make check payable to: A.JCl<'A 

Mail the form and check by Janunr y 7, 1999 to: 
The Alabama Judicial College 
300 Dexter Avenue 
Mon~gomer yi Alabama 3'1104 
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By Jlarme Marie 

"IV(' wv all su/JJ('C/ tr, .,lrt!S.m~ lh,11 ro11ld uf //In tf/on.Q fitnl' 

i111111r Ii/II'.\ 11mh 11s m111r 1/w 1•d1111• T//11r,, Is u _Qn!af ncl'd for 

to lll'CJ.lflll.!S whn <WI !w/p us dwl 111ilh such stresses mu/ por 
lu111s take 1,s <1.vidl• and k11<'/J 11s Imm 110/1~q Ol'<!I the t'd_qe. t it 
lhfll pnml. if''"''· /llh11 k11r111• that la11111cr. C()u/tl sh•p in and 
prrhap.~ 1•1•,•11 hall th,• pmr,ws ol d111•p1111i11g subslanm abuse. 
1>erh11ps w,• rn11/tl st1lll<1ll(' ,11•al11ahle 11wmh1•r uf thl' b,1r (1]1// 

dn 11 litll<' .w1m11lht'11g In prt!st'f'w 011r rq1ulalf11111L1 attomeys. 
Tlw A/aha ma \/ah• /111, h11., ,, 11m11rm11 i111t•111Jed lo uo jusl 
that . I ht•,nli/111•11dm'.~t· this r1royram " 
-Alabama Supremo Court Chlf'fJustica Perry O. /l ooper, Sr. 

T he Alabiun:i St,,tc Bar has recenlly JOined 38 other states 
in developing and implementing a Lawyer AssislAnce 
Progrn.m. The Al11bama Lawyer Assistance Program 

offers prompt. e((cctive ond conndenllt1l .issistnnce lo lawyers, 
judJ,tes and law students wllh alcohol/drug problems. 

Services Offered 
Assessment nnd Rcfem l: The AL.AP f:)irector 11nd/or mem• 
bers of the commlllce wlll meel wilh Lhc affecled person. to 
assess lhe problem nnd recommend professional evaluation, 
Lrealmc11t 11nd rchnbllitnllon opt ions. 
lnterventlon11: When aniwoprlatc lhe program director will 
plan, rehearse and facilitate II formal intervention to assisl 
the affoctllcl person In rccoJ,tnlzinJ,1 their illness, allowing for 
lhc recovery process to bci:iln. 
Peer Support Network: 'rhe professional in need o( helping 
will be palrccl wllh II rccovcrin~ lawyer or judae in their iteo· 
gr11phlc area, who will h£1p provide surmorl and guidanr.e Into 
the recovery process. 
Education and Prevenllon: AL.AP will work with law firms, 
the courts, and the ASli commillcc:s and :;cclions, as well as 
local bar nssoci3llons to provide edutillion concerning 
lawyers troubled by alcohol and drug tlepcndcndes. ALAP is 
also available lo present educalional programs on prevention 
and how individuals can help. 

nr, JANUARY 11100 Th« Alubu11UJ LIJU'j/~r 

Confidentl~
1
llty: All c~lls to lhe Al.AP are conridential and are 

lreatl!d w[th t~e~onccpt of hclpinR and assisti111-t lhe individ· 
ual Involved. 

The etorlos you are about to read are not 
about bad people, Immoral people or weak 
people . They are about feUow colleagues who 
needed help. 

'Will's" Story 
My name is Will, o.nd I om a lawyer in recovery. This is 

hc1rd for me lo write in short space. II would be best if I 
Just told lhe whose story without descriptions. but this is my 
be~l shot at It. 

I had devt:lopcd n ~vccessful law or11ctice when I became 
addicted. I remember driving along Lhc highway on a sprinit 
aflernoou and thinking that J might have ,1 problem. 
Weekends had suddenly become longer and my ri!SOlvc Lo 
quil after "this one" no longer worked. I knew Ui.1l Lhc only 
way was to quit entirely and for a momcnl I thought aboul 
asking for help. Instead, l decided lo slop (or a monU1, mnybc 
I could conlt'ol it again. Thal brief moment was lhe last sane 
lhought Lo cross my mind for n long I lme. I an1 fortunate 
lh11L addiction flnlshcd me off quickly. Only n person who hns 
bctin then: 0 111 comprehend how my life spiruled downw,ml 
unUI l!VCrythlng and everyone I cnrttcl nbo\Jl was Rone, my 
profession, my friends, and my family. I know now thaL they 
werl!n'l really gonii, lhey just did nol know whill lo do wilh 
me. People lricd lo Ullk lo nte, but I wl!S living wilh insanity. 
There is no explanation for why I could not jusL $top, except 
that I was an addict 11nd a very sick person. I don't know how 
lo relale what il was like Lo be In hell anti to be controlled by 
somethin11 thol powerful. In less than a year after I tirst 
thuuiiht about askinl! for help, I was nrrested. I went to treat• 
mcnl for tlamngc control. promised myself to stop and came 
back lo 11lllrl back where I left off. I wa~ unwlllinR to lake the 
lime and make necessary changes In my life. I kept trying to 



do lt my way, but ultlmalcly my way failed, and I was rendy to 
111kc the e35y way oul. Accounls were cxaggernlcd, bul l can't 
complnln, because the truth wns worse. IL was Jusl a snd 
story. 

I know a few people who have whatever it lakes lo give up 
early, but I didn 'l and was totally helpless before I surren
dered. Alabama l11wycrs begnn a process which cvenlunlly 
saved my life. Por the first t lme, I was ready lo do ilnything 
and lo trust others to help me. 1 km,w that the question must 
hilve been asked before, but my an~wcr wa~ always qualified. 
Nolhlnt,t changed for me unlll my answer to question ''what 
arc you willinst lo do in order lo turn your life around,'' WilS· 

";111ything.'' 1'here were so many people who mndc II differ· 
cr1cc that I am nol sun· Lhal I would have rnndc il without 
l'Veryonc of you. Other attorney~ who were in recovery 
became aclively involved in pullin!{ me back together. The 
lawyer$ v.iho 11cachcd oul lo me gave me hope. 'T'hen, I had Lo 
11cci::pl rcspon$lbllity for my 11clions 1ind mnke an attempt t1l 
hMcsty. Por the first Lime, I let someone else tell me how lo 
live. I wcnl lo n long term lrc:ilment center that lowyers rec· 
ommended. Members of Lawyers I lelplng Lawyers Commlllee 
$layed In touch wilh me nnd let me know thnl I did nol have 
to do this alone. Next, came a transition fttdllty where I could 
work durinl( the day. Bein!{ a clerk in small law firm W(l5 run. 
A commillce member and Har Commissioner g11ve me n 
chance lo $!.nrt a new llfe. I worked all day with them and olso 
spcnl all of my free lime out of treatment wilh them. They 
introduced me to 0U1cr r,eople who, like me, were sober 
(maybe I should have snid other friends who understood me). 
My life started lo ch:mgc imd l(ood lhinRs ~tarted lo happen. I 
started lo love lhe law agoln. Lawyers nnd juditcs helped me 
to work through ii period or shome nnd gulll, fccllnits which 
would have eventually driven nw back down, I dld11'L have a 
chance by myself. but lawyers helped me h,to a nctwol'k 
when: I could be myself 11nd slruggle along with olhcrs. 

After a year of clerkinl{, I applied for rcinstnlcmenl from 
disabled status. When l wenl lo the hearing with some of the 
lawyers and profcssloni1I~ who hau helped me. I was still skk 
enough to prepare myself for ;inot her look nt shnme, 
nlthough I ht1d done cvcrythln~ asked of me. I was wrong 
aitoin. The Alabama Bar Association rctof,lni1.cd th11L I had a 
Lret1Lablc disease. 'T'he Bar wanted Lo verify my recovery and 
help me, provided that I sl!ly ht lhe program. They welcomed 
me back. It was emotional. 

My relationship wilh friends and fumlly is bcllcr Lhnn 
before the had times, I have a good law practice and enjoy 
going to work again. I have been sober over four years now 
nnd T nm gelling n chance to chanite. Thal deep feeling or fear 
and insecurity that l have lived with all my life has slarled lo 
subside some. l h(1d been hurling 11 lonl{ time and didn't even 
know It. Now. sometimes, Just for a lilth: while, I Ceel al 
peace. ll would be a mistake to hold inc out ai; un example o( 
recovery; I still struggle. but I am slaying sober partly 
because of the Alab3ma Bar Lawyers l-lelping Lawy~rs 
Program. After I had a sufftcient amount of recovery time, 
they Lold me: "good news and bad news; the good news is wcil-

come to the lift:boal, the bi\d news is that you haw lo help 
row.'' Worl<i ng in u,c progr;1n, 1$ ,tood for me, because fl 
helps me lo remain sober. I lopcrully, someone else will learn 
from my past experiences without making all of the mistakes 
that I made. 

There are many olhers who Alabama lawyer!! have quietly 
rc_achcd out to !ouch. Some have made it, some hnvc not, but 
the program works. I iJm sorry for the hurl nnd the embar
rassment I hat I causeu my friends. I am graleful lhal you 
thought Lhnt I was worlh s;ivinR nnd reached oul a hand 
when I was desperate nnd nucdcd you. 

THE 
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QUALITY IN 
COURT REPORTING 

LOCALLY OWNED fOR 25 YEARS 
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~umo 6 OQlty COIi'( Alltjilqblc, u.:,or, ~oqvasl 
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THE UNIVERSITY OF ALABAMA 

SCHOOL OF LAW 

CONGRATULA~ THE GRADUATING 

CLASS OF 1998 ON ITS 

97% PASS RA TE 

ON THE j ULY 1998 

ALABAMA BAR EXAM 

The Untvers11y or Al11baala 
Schoo l o(I.Alw 

Box 870}8z 
Tu&ealoosa . AL 3>487-0382 

Another Alabama Attorney 
Whnt happened? I was Lhc lawyer who hod the world by 

lhc 11111. lllldn't I had great success in my first seven 
years of law J)raclicc? I had handled n case lhnl settled for Lwo 
million dollars I had been able lo con\!incc jurors and Judges 
lhnl my side dfserved to be awarded the verdict. I had a wi(e 
and four wonderful children, a house, new cars and oil the 
tr,JJlnings o( success. Why were I hesc lawyers lellinl! me I 
ml11ht have .in addiction problem? Who were they but a cou
ple or drunks? 

In hii1dsi~hl they ~ilW something I didn't. Thlly s~w the 
client compl:iinls and griewince~ that on their face appeared 
lrlvlnl hul wcrt In rcalily a sl1;111 of my ln111Lenllveness :md dis
traction. They had hcc1rd from my wife t111d my f.ilher (also an 
allorncy) about Lhc man Lhal lhcy could al\vays depend on 
who wasn't derendable any more. 

I was deep in denial about the fact lhot I drank to excess 
and was addicted to cocaine. Hadn'l I come up with some or 
my best Jury arl,{uments at the bar nfler II day in court or at 
one o'clock in lhe morninl{ while doln" a " llnc"I I Wilnled 
them Le, leave me alone! Thank Cod lhcy didn'l. 

I was told Lhnt I could either gel Into a tre.itmcml program or 
<:lsc. I wa:1 hacked inlo a co,·ncr by lhr~c drunk lawycrK who h11d 
conspired wilh my wife and parcnL~ to make me do someU,lng 
lhal a bright successful guy like me didn't ncud lo do. 

!1-U JA HU AHY 1UUU 

I entered lre.1tmenl because some lawyers ond my Family 
wanted me to. Boy, did I learn a lot. I was an addict and an alc<>
holic who had no control over my disease. Plus, I found oul that 
I w.i.sn't the only i;uccessful lawyer who suffered The fad lhlil 
other lnwycrs were willing Lo share their similnr experiences, 
trials nnd tribulations helped me to have the hope and dclermi• 
nalfon lo become a grateful recovcrh,~ addlcl/alcoholic. 

Thanks to Lnwyers Helping Lnwyers, I hove a promising recov· 
cry thnl nllows me to continue lo prnctlcc law soberly and to be 
Lhc dc1,cndoblc man I want to be. 

If not doing drugs or drinkin~ were as i:asy as muny want 
to believe, wouldn't these people have jusl quil? They would 
not huvc deiilroycd U1cir families and Lhclr e,;ircers, bankrupt
ed lheir friendships, gone lo jail, been inslilutionolized, or 
possibly died- lhcy simply would have stopped. Bul that's not 
how il is alcohol and drug dependencies are progressive ill· 
ncsscs, ones lhol without help only act worse. 

t .. iwyers are not Immune Lo these rroblems: in fact. by lhe 
nature o( Lheir profession they are at greater risks. The Alabama 
Sll1lc Bar rcco~nize.~ that ack11owledJ.1in1,1 and cducMin!,l Its 
mcmhcrshl1, 1,boul nlcohol and dru!l dependencies is nol only 
rcspnnsihle but can also promote he11lthicr $lrc$s-rcductlon 
choices. Undcrgt.andlng Lhe dl!ea.~e of addiction often lcAds lo 
actkm, .md acting early in these Illnesses often l~nds to recovery. 

The Alabama Lawyer Assistance Program is about hailing Lhe 
disease process before issues of misconduct are raised. enabling 
a valuoble member of the bar LO get u,e help they need and 
return to practice. F'or strictly co11fldcnllal as.,i,tance or for 
more information caJI Jeanne Marie Leslie, pro"mm directQr, 
ill (334) 834-7576 . • 

"l'h•ar/11, l//1• mission of lhlJ Alu/Jama Stat,• Ila,· is to 
/111pra1,1J 1/w 11dminislrc1lio11 of/us/ice /Jy ussf.~/111q lhc 
luwy(·rs ,md dflze,1s of our stale with thdr h•.<JcJI rll.'eds. It is 
l1111Jt•ratil'e thal I his assistance include t'ffurls to 1111courage 
,mpufr,·d lawl/l!r:. to seek the help tl<!ccssaru liir lheir rl!co,,, 
ury sa that thcv con continue to prouidi.! elf..tc/il'(! l<!gal ser
vices to llw public." 

Victor fl. Loll, Jr. 

Jeanne Mari e Le1lle 
rne Alabom11 S1n1tt Onr recon•ty no111od Joanne 

Morlo Locllo dlroo1or ol llo I owyar A11nln1nnau 
PrO{lrarn, ftllnlttg 30 0H111r ~1111u• 1n l111p1amu1111,1g 
11.1Ch o prog1am Tho Lewyo11 H11p1no l owyore 
C<imml11oo w11~ lnu11umr>nlAI In b!lnglng lhlt nood 
to lhe lo1uJ1an1 1111d IOIIOWII\Q lhtl comm11100·, lflC• 
ommu11d811001. u10 lorrno11011 p1oc;OM began 

M1. l4'1•• roco"'11d h"< BSN l'Offl lho Unr.on.tv 
of S0ulh Alobam4 Md G Mhll"I IHIIIIIXI 111 ClOun· 

11i-ig lrom Aubuin Untvt>ll41y In t 990 Slit waa Ptevloll-'v omployed wllh 1h41 
Al,1bn1M Ollp1111mM1 ol Pl/bllc: Ht1nllh'1 Wo,kJ 10 Wolln.ru llogtam wh<1ro 
eh• P,IOIOflllld ptogromo on YIIIIOWI ho<illll• and OIIIIU•tolalud IOluOI For lhl, 
pMt 1wo yt11111. Ma Loei,e nna eleo WOtkod w1111 <i1nor liciin1f!d prot~lonatt 
rPC1ovo1lng lrom nddtollm1. by mon,torlng, nMlohng and •~ppo111ng 1holr Jour 
m1y bnok ltilo lhn11 pruollced prol~oak1n1 

Shu 11 married lo A1 lhur Lo811e. who la n mombor ol lho Aloboma 51010 
B111, Hn!11hr1y hnvo iwochlldmn. Arlhur, 11, Md Culln, nlo~I 

I hn lllttb1111111 Luwyu, Auslalm1c11 rr ogrllht 11 duolgnod lo promulu c:onll· 
ctornlnl. 0111ly lnl11rvon1lon ID lowyora, MJ1101 ond low 11udont1 wrth 
n1cohol/cJ1u11 1fopondonot1>1 



YOUNG LAWYERS' S ECTION 
Bu Col'tfon G. Armstrong, /JI 

YLS Aaslsla Disaster Victims 
Many years ago, the Youn~ l.awyers' 

Section organiied .i disa~lcr relier com· 
miltcc Lo provide nalurnl di~1stcr victims 
with pro bono legal ,1dvlcc tis may be 
nccdccl rollowlng nolural c.iU1.~lr<>phcs. 
YLS volunteers. workinJ;t Uwough the! 
coop1m1l Ive efforts or l•'eMJ\, di Reuss 
problems, nnswcr Questions, and generaJ-
1>• try Lo steer di:;aster victims in the righl 
direction when their lives ore otherwise 
lumed upside down by ii hurricane, lor
nodo, nood. llrc, or other tllsilstcr. 

i\llhough I woulll sincerely prefer that 
our p1·os,1ram never btl utilized, I am 
proud lo say lhal Yl..S volunteers from 
ncros!'i the state hllvc provided much 
needed help over liw Inst yc:ir or so. 
Last ycnr's tornadoes in Birmiugham, as 
well ,1s lalc September's I lurricnne 
C1.:or~c:1 in the Mobile n,·co, have put 
OLii' prMrn111 to a Lc~L Th1·ot1Rh lhe 

hwderRhip of last year's Alnb:1mn VLS 
FEMA pros,lrnm chnirm,111, ll1ichntl D. 
fo'rcemnn, and lhis year's chairman, 
Jnncllc l::vnns, bolh o( Hirmln~luun, lhi.: 
disMLcr vlclims were offered free legal 
aid lo assi~L them with lel{11I Issues 
reloled Lo lhu parlicular dis11s1er. The 
aid program offered help with the fol. 
lowing legal c_oncctns: lnsurnncc claims 
for medical bills and l~ s of property; 
drawm" up wills and o:hcr legal papers 
losl In a disaster; horm repair conlracls 
;111d cont raclors; an<l lanulord/tcnanl 
1m1blcm~. 

Our bar and our stnte Ciln be proud or 
lhc lirclcss efforts of Mike, Jonelle and 
all o( lhc members o( the Vl.S who vol· 
untccrcd lhclr time and i;ervice for such 
a needy cause. They hnvc not only hon 
o,·cd their profession, but more im11or
liinlly, lhey have honored Lhcnisclvcs. 
Con1traluh1lions :rnu Lh,1111< you. 

Judicial Award of Merit Nominations Due 

Young Lawyers ' Se(;t lon 
Officer• for 1998-99 

Ofncers for this year's Young Lawyers' 
Secllon wc1·c clccllid al the Alabama 
Slate Bar 11nnual rnccllnl{ held in July 
in Orange lleuch, Alabama. 'l'his ye;ir's 
officers arc: 

Cordon C. Armstrong, lll -P ruldent 

Thomas 8. Albritton-President-elect 

J. Cole l'ortl1'-Secretaey 

J. Bryan Sh1u,ihter-'ltcMurcr 

Robert J . Hcdge- lmmediat~ PnRl 
President 

Each of Lhe omccrs is dcdlcaled to 
serving lhe VLS membership nnd looks 
forward lo a very successful year. If any
one has questions or Is lntercsttid In 
YLS net ivillcs, please call me :it (33d) 
434-1,428 or any of the officers. We lire 
ilcrc Lo serve you. • 

Tha Board of Ber Commlsslo11ors of the Alobamo State Bar will rocolvo nominatio,,s lor tho state bar's Judicial Award of 

Merit through Morch 15, 1999. Nominations should be prepared and mollod ro: 
Keith B. Norman, Secretary 
Board of Bar Commissioners 
Alobom11 State Bar 
P.O. Box 671 
Montgomory, AL 36101 

Tho Judicial Award of Marl! was ast11bllshocl in 1987. Tho 1998 roclplont WAS United States District C6urt Judge lr11 OoMent. 

Tho aword is not nocossorlly an ennuol award. It must be presented to n judge who is not rotirod, wl191her state or lederal 

court. trial or eppolh1111, who is determined to hovo contributad slgniflcontly to the edministrotion of justice In Alabama The 

recipient is prosentod with n crystal gavel bearing tho state bar seal and the year of presentation. 

Nominotlons aro considered by II three-mombor committee appointed by the president of lho stato bar, which then makes a 

rooornmendatlon to tl1e boo rd of bar commissioners with respect to a nominee or whether tho award should be presenleo In 

any given year. 

Nominations should include a detailed biographical profile of the nominee and a narretivo outlining tho significant contribullon(sl 

tho nominee hos mode to the administration of justico. Nomina11ons moy be supported with lottors of endorsement. 

Thu 1ll,1/1<J111# /J111•11ur JI\NUI\UY t UUU I no 



For an Expert Business Appraisal, 
Knowledge and Experience Make 
the Diff ere11ce . . . 
Russnll Financinl Consultlni;:, ln c. Is im lndcp<Jn· 
dent certlfld professional Arm spccliuizlng In busi
n Cllli upprals,w . 'Ocirdn: Ru8sell, O\Vr\ct, has the 
exp1:rleuce arid tecogn!il!Y lndusc.ry Ctedentlals 
chnr provide the highesr ql1:illcy, expert vnluntlons 
for businesses and professk'lm1I pmcrices. Iler nffili• 
Rtion with the Amcricim Business Apprniscrs Net
work, 11 national coalit ion of independent bL1sincss 
(lppniisers, cxpnntls her resources to offer a wlLle 
nmg~ of h11sll'le..~ ;1p1)nil,ml servlci;s. 
Vi\t.UAT lON SERVTCE USUS1 
• LITIGATION SUPPORT SERVICES 
• ESTATE PLANNING 
• MERGERS AND ACQUISITIONS 
• EMPLOYE~STOCK OWNl!RSI IJPPLANS Uelrdrc (Uccl Y, Russell, 
• INVES'l'Ml!NT AND PINANCINO IJl!CISIONS CPA, JD 

RUSSELL FINANCIAL CONSULTING, INC. 
Posr Orner Box 24 16 72 ' MDNTOOMtRY, ALABAMA 36 i 24- 16 72 

TULtrMONt 334·6 I 3•6044 ' FAX 334·6 I 3·6029 
M•mbtT A•IY!1'/can 61tilnl'tl A1i/m!IJ~r1 Nruw,lil/ NciWl)rk • A!IA Offlca Near l'rllld/>(t) US Curo 

CLE Reminder 
All CLE credits must have been earned by 

December 31, 1998. All CLE transcripts must 
be received by January 31, 1999. 

CLE Opportunities 
The Alabama Mandatory CLE Commission continually evaluates and approves in·Slate, 

as well as nationwide, programs which are maintained In a computar di!tabase. All are 
Identified by sponsor, location, date and specialty area. For a oompleto listing of current 
CLE opportunities or a calendar. contact the MCLE Commission office al !334) 269-1615, 
extonslon 156 or 158. or you may view a complete listing ot current psoorams at the 

Sta\Q bar's Web site. www.alobar.org. 

- - --
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Alabama Mediation 
and Arbitration 
Training 
(Approved for CLE credit and 
AlabamA Center fo, Dispute 
Resolution roster reglsttatlon) 

January 21·23 
Birmingham 
!Vlediation Process & the Skill s 
of Conflict Resolution 
Litigation Alternatives, Inc. 
(Troy Smlth) 
(900) ADA-FIRM 
(888) ADRCLE3 
CLE 22 Hours 

Je11uary 21-24 
Montgomery 
Divorce Mediation 
Atlanta Divorce Mediators 
(Elizabeth Manley) 
(800) 862·1425 
CLE 40 Hours 

February 25-27 
Mobile 
Mediat ion Process & the Skills 
of Conflict Resolution 
Utigatlon Alternatives, Inc. 
(Tr0y $m1th) 
(800) ADR,FIRM 
(888) ADRCI..E3 
CI..E 22 Hours 

March 15-17 
Montgomery 
Mediation Process & the Skillli 
of Conflict Resolution 
Litigation Alternatives, lne::. 
(Trey Smltlll 
(900) ADA-FIRM 
(888) A:DRClE3 
CLE 22 f.lours 

Note : To d.ite, all course1;; except 
lhose noted have been approved 
by the Ceriter. Please check the 
Interim Mediat or Standards and 
Registration Procedures to make 
sure course h0urs listed will sat· 
lsfy the registration require
ments. for additional out-of-state 
training, lnclL1ding courses in 
Atlarnta. Georgia. call the 
Al1;1bama Center fo1 Dispute 
Resolution at (3341 269·0409. 



DISCIPLINARY NOTICE 

Notice 
Walter Jasper Price, J r .• whose whereabouts are 

unknown, rnust answar 1ho Alabama Stato Bar's tormnl disc1pli· 

11.iry chnroas within 28 days of January 15, 1999. or, tberafter, 

tho chergos contained therein shall bo deemed odinll1ed ond 

appropriato dlsol~li11e shall be unposad ogolnst him lr1 ASB No. 

97·232!Al before '.he Disciplinary Board of the Alabama State 

Bar (ASB No 97-2321All 

Relnatatement 
• By order or U1e Olsclplinary Commission dntcd August 31, 

l 998, David Gnrrctl Hooper, a Montgomery ;,tlorn!!y, was 
susp!!ndcd from the practice of luw in U1u Slal c of /\h,bama 
Cor noncomplinnce with lhe Client Sllcurlty Pund Assessment 
Hules of lhe Alabama State Bar. Snid suspension was effective 
September 9. t 998, and, by order o( the Disciplinary 
Commission dated September l8, 1998. David Carrell I looper 
came lnlo compliance with lh!:$C said Rules and was reinstat
ed lo the prac~kc or law effective September 17, 1998. 

Suspensions 
• Birmingham ilLLomey Charles Robert Poore, Ill , was lnt1ir

imly suspended from Lhc pracllce of law by order of Lhc 
l)lsclpllnnry Commission of the /\labamll Slate Bt1r cffecllve 
October :.n. 1998. [Rule20(a); Pel. No. 98- 10] 

• Monrocvlllc allorney Mickey Womble has bc'-ln suspended 
fron1 Lhc praclicc of law for a period of 90 days, cffcclive 
August 14, 1998. This action wa~ lakcn Ma re:.ull of 
Womble having plc.ided guilty in federal district courl lo fil
ing a false federal income tax return for lhe year 1992. I Rule 
22(aH2); Pel. No. 98·02] 

Publlc Reprimands 
• On September 18, 1998, Birmin1thnm lawyer Dnvld B. 

Norr li;, Sr. received a public rcprimilnd wilh 1t11neral pubH-

calio11 in connection wllh his condltlonul guilty pica. Norris 
WilS hnndllng II personal Injury c:-asc for a client When he 
was unable lo sellle the case at his initial tlcmond, he 
lurned the case over lo n subordinate lawyer in the firm. 
'l'hnl lawycr failed to Ole suit within thl? two yenr st.ntute of 
lirnilatlons. Norris maintained some control over the file 
a(Ler assi~ninl( il to lhe subordlnilte lnwycr, nnd even wrote 
lcLtcrs lo hcalthcMe providers after the slnl.ule had alrcody 
run. Norris plcmdud l(uilty lo willfully ncl(lcctinl( ti lel(nl 
rnaLLcr, ;ind f.llllnf.t LO supervise a subordinate l;,wycr in his 
ethical obligalions. IASB No. 95- 132(All 

• On September 17, J 998, Birmin"ham lawyer Dennis 
Michael llam:tt recciv~J a public reprimand wltho11l 1tener
al publli.:.illon in conjunction with his condlllonal guilty 
pica. While serving as a "staff litlgat ,on 11ttorncy'' with the 
law Orm of Norris & A.~socialcs, Barrcll neglected lo file a 
person,11 Injury lawsuit wilhin Lhc stnlulc of llmltatluns 
period. Bn,·rcll entered n pico to willfully ncglccllng a legal 
matter entrusted to him. IASB No. 95-132(8)1 

• On September Ill, J998, Birmingham lawyer Henry Lee 
Penick received a public rl'.:prim1111d with F(c111:ral publication 
by Lhe Alabama State 81.1r. Penick failed to oblnin service on 
a defendant he had sued for one or his clients. The U.S. 
District Court $Ubsequenlly dismisscd lht: case, but Penick 
did not noti()I his client of lhat fact. The 1Jisci111inary Board 
o( the Alabnmn Stnte Bar (ound Lhal this conduct violated 
the Hules of Profcssionol Conduct. in lhnl Penick ne1tlected 
a le1tal mnllcr entrusled to him, and failed lo communicate 
with his clicnl. Prior discipline w11s considl'red. IASB No. 
95-237(/\l 1 

• On October 16, 1998, Mobile lawyer Deborah Dlnnc 
McGowln received a public reprimand wilhoul general pub• 
lication by the Alabnrna Stale Bar (or her conduct In lhree 
different coses in which she was involved. In one case, 
McCowin (ailed to re-file a case in ii limely m3nner, and h:l 
Lhe sl.llluk of llmllntJons run. In anolher c.1.~c. McCowin 
failed lo communitatc with her dienls .iflcr summary 
judgement hild been granted ugniMl them. In th~ lhlrd 
case. Mccowin failed to coopemle in Lhe lnvcsLIW-ttlon of a 
grievance Oled by one of her incarcerated criminal clients. 
McCowin plead guilty lo violations of Huie 1.:3, llule t.4(al 
nntl Huie 8.l{bJ of the Hules of Professional Comlucl. Prior 
discipline was considered. l/\$13 Nos. 95-336(A), 96-282(A) & 
97-380(A)I • 

/'1,n , llabum11 /,1111:11,r JIINUAAV 1000 I ~1 



NOTICE OF ELECTION 
Notice is given herewith pursuant to tho Alobama Srnto Bar Rulos Govorning Election of Pres,dent·Eloct 11nd Commissioner. 

President-Elect 
The Alabama State Bar will elect a presidont•oloct In 1999 to assume the pre!ildancy of the bar In July 2000. Any candidate 

must be a member in good standing on March 1, 1999. Petitions nomlnutlng o candidate must boar tho slgnaturo of 26 mem· 
hers In good standing of tho Alobomo Stoto Bor end bo recaivocl by the secretory of the state bar on or boforo March I, 1999. 
Any candidate for this office must also submit with the nominotin(I petition a black and white photograph and blogrophlcal 
dato to bo published in tho Moy 1999 Alobomo lowyer. 

Ballots will be moiled between Moy 15 ond June 1 and must be received at state bar headquarters by 5 p.m. 011 July 13, 1999. 

Commissioners 
Bar commissioners will be elected by those lawyers with thoir principal of1lces in the following circuits: 8th; 10th. piece no. 

4; 10th, ploco no. 7; 10th, Bessemer Cui-off; 1 Ith; 13th, placo no. 1; 15th, plaoo no. 5; 17th; 18th; 19th; 21gt 22nd; 23rd, piece no. 
1; 3oth; 31st; 33rd; 34th; 35tl1; 36th; nnd 40th. Additional cominlssionors will be oloctod in these circuits for ouch 300 members 
of tho stoto ber wltli prtnclpnl offlcos hAroln. Tho now commissionor positions will bo dotarmlnod by a census on March 1, 
1999 and vocancles c11r1Hied by tho socrewy on March 15, 1999. 

Tho terms of ony Incumbent commissioners are retained. 
All subsequent terms will be for three years. 
Nominations may be made by petition bearing tho signatures of Ovo members 111 good standing with principal offices ln tho 

circuit In which the election will be held or by the candidate's written declaration of candidacy. Either must be rocoivod by 
the secretary no later then 5 p.m. on the lost Friday in April (April 30, 1999), 

Ballots will be prepared and mailed to members botween May 15 ond June 1, 1999. Ballots must be votod ond returnod by 5 
p.m. 011 tho second Tuesday in Juno IJune 8, 1999) to state bar headquarters. 

IMPORTANT! 
Licenses/Special Membership Dues for 1998-99 

All licenses to prectice law. as well as special memberships, aro sold through tho Alebema State Ber heedquartors. 

In mid-September. a dual lrwoico to bo usod by both onnuel llconse holders end special members, was ma,lod to ovory 

luwyer ourrantly in good standing with tho bar. 

If y1w are actively practicing or antlolpeto practlofng low ,n Alobe,nu between October 1. 1998 and Saptombor 30, 1999, 

please be sure that you purchase on occupotlonol llconso. Licenses ure $250 for tho 1998·99 bar yoer end poymonl should 

have boon RECEIVED between October 1 ond October 31 in order to avoid an automotic 15 percent ponolty (S37.50J. Second 

notices wHI NOT bo sontl 

An ottornoy not ongogod In tho privoto prectlce of law In Alabama may pay tho specie I membership roe of $126 to be con

sidered o mombor in good standing. 

Upon rocoi11t of payment, those who purchose a license will be mailed a llcenso and a wallot-si20 llconso for identiflcollon 

purposes. Those electing spoclol mornbor$hlp will be sent a wallet-size ID card for both idontification ond rocoipt purposes. 

If you did not receive an invoice, please notify Diane Weldon, membership services director, at 800-354· 
6154 On-state WATS) or (334) 269-1515, ext. 136, IMMEDIATELY! 
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If you're not 1J1sw·ocl wlth the Attorneys' 
Advantage Profesti1onal Liability lrlsu1·ru1oe .Progr am. ... 
you should object to you 1· current ineu1·er 
on th e foliowillg grounds: 

1. You may be paying too much for your 
liability covel'age . 

2. You may not have the broad coverage 
you really need . 

A U.ornoy!I' A dvunLUgo ProfoSBiona.l 
LlabUHy J n1mmnoo orrow, broad 

oovoJ'ago ... up to !1110 m lUlon In Umlt.s. 
Program beMl'ibl tnolucJo: 

• Flrst Dollar Defense 

• Olalms Exponso In Addition to 
Liabutty Ltmlt8 

• Risk Mn.uairemont Progrllm 

• Full Prior Aotl!l Covorngo Avallablo 

BeRt of all, It's undorwr1tton by 'l'LG Jnwru.noo 
Company, A.M. 91.18t r'l:ll.<..'CI "A " (IDxoollent), XI . 

fD'i'T7 Pn>fassitmal Lit1bi/i1y 
~ / 11Stfflltl CC, J uc. 

llllN SU RANCE, .. 

Don't delr~yl Fol' nioro 
11.tfOl'nm Ucm. lno lu dlng 
n. no-ol>ll gn t.Jon 
quolnUon. call today. 
T'l l!S yo\ 1'11 r·ooolvo n 
!'roe copy or Tho 
Quttt•/Qr 1/ou r , 
the new1;1leLt.er for 
MlOrnoys ' A dvanwge 
lnsu1'edR l:hnt contains 
usoCul, prucLioal 
lnl'ormntlon on wo.ys 

I 
I 

to mn 11ugo risk ln your praotloo. 

PrM Ot1lJl0 1ml Llnbllhy lnsUl'llllO O, 1110. 

300 Dolnwu,:o .l\.vonuo • P.O. Box 2i 87 
Wllmln1irto11. OM 19899 

1-800-441-9385 
Fax : 1-800 -7 I 6·34 11 

www .zuLz-pl l.oom/lawye rs. ht.ml 

Attorneys' 
-;Advantage 

0100'1 A11om•r•' Ad\'IUILll#f t11our.urn~ A111noy, tnu. 

l' I'Qfi!111tlo1111/ t,lnlJ/111,J! Coveor11JN! 
011 /1',w orubln 'l'orn1• 



RECENT DECISIONS 
Bu Wilbur G. Silbetman und Rachel So11d(!1:~-Cor;/mm 

Recent Bankruptcy 
Decisions 
Any United States agency 
owing bankruptcy debtor haa 
right of &etoff of ch1lm due 
from debtor to another 
agency of U.S. 

Unilecl Stales 11. Maxwell. l 57 P.3d 
1099, 33 H.C.D. a32 (7th Cir, 1998). 
Thi! lower courts held there to be a.n 
cxcepllon Lu Lhc bankruptcy ri~hl o( 

setoff In deciding LhaL lhc "pervasive 
nature" of the U.S. prevented the right 
of one federal ,1gc11cy Lo sel off iLs debts 
to the debtor against those of the deblor 
owed another federal agency. In Lhis 
case, the Navy reached agreement wilh 
Lhe Lrustee for an obligalion due the 
debtor of $51,050. However, lhe SBA 
had a secured claim o( $490,575 clue on 
various loans. Also, there were substan· 
tial ul'ISecun:d claims. The U.S. filed a 
complair,t, which included ii setoff 
elnirn, Lo det1:rmii11! righLs of Lh~ vari
ous creditors in lhc: $51.050. The trade 
creditors denied the ~laim of scloff 
while the trustee tool< no posillon oLher 
than to defend his own administrative 
claim. 'rhe bankruptcy court helcJ LhnL 
the setoff claim was superior to equi 
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Lable lil.\nS, but lh,1L lienholders hild pri
ority over secured creditors. IL rejected 
Lhe contc,Hion or lhl.l U.S. Lhat Lhe 
seLoff of Lhc atnou,,L dlll.l from I.he Navy 
could be setoff to the SBA. The courl 
bt1sed Its holding on two grounds-one, 
that Seclion 553 01 U1e Banl<ruplcy 
(.;ode did nol al low selo(( between dis· 
tinct federal agencies, as U,ey are sepa· 
nite entities under both 101 a.nd 553, 
,md lh~ olher that public policy ravors 
denial of setoff between different U.S. 
<1genci~s and the dcbt()r, in t hal setoff 
ui,de,·mincs Lr\taling $im[lar creditor!\ 
equally and thal U11: "pervasive" nature 
of lhe federal govurnmenl ":m)J)lifie5 the 
effecL o( setorr·. 

The district court affirmed only on Uw 
public µolicy nrgumenL. st1ying Lhal Lo 
allow setoff in such instances would give 
lhe l{overnment an unfair advantage. 

The Seventh Circuit Jisa~reed, stating 
th11l the 13,mkruptcy Code preserves what
ever righL~ uxist outside bankruptcy-Lh11L 
outside of ba11krupky, Lhc llnil.ed Sl;1te:; i~ 
!1 single llnllty. IL not.ed Lhal nothing in 
I he Bankru1)tcy Co<.11: creaLc11 ai1 exception 
to setoff when U1erc are i)el'\/asivc credl· 
tors. and to hold lo the view or Lhe lower 
courts would be a repeal of lhe statute. ll 
cites as authority the Eleventh Circuit 
~1se of S&C u. 1:,'/lfoll , 953 1~2d 1560, 1573 
() Uh Cir.1992). The cot1rL concll1ded with 
a ~taLemenl that hnnl<ruptcy courts can, 
nOL in lhe name of eq1.1ilable suhordina
Uon, c.iLcgorlcally subordln~Le certain 
claims, bl!Ct1u11e IL would intrude on the 
legislative fur1clion. 

Comment: This decision, in Its applica· 
tion, could be rar,reaching. ror example, 
in chapter 11 cases, how does the court 
11llow certoln t:ritical creditors to be paid 
pre-petition claim~. in order th11t the 
chapli:r I l debt.or obtains their producl 
or services dul'ing Lhc chnptcr 11 pro-

ceeding? Are these variances not cll!ar 
violationfi o( the preference provisions? 

Eleventh Circuit rules that 
State of Georgia lost Its 
Eleventh Amendment lmmunl• 
ty by rea•on of flllng proof of 
clalm for unpaid state Income 
taxes 

In re Burke, 146 f.3d 1313 (lllh Cir. 
1988). In lhe Burke case, lhe Georgia 
Department of Revenue (CDH) filed a 
proof of claim for unpaid income taxes 
of $12,437.dO from years 1980-84. Prior 
to disch,ar~c. neither the debtor nor 
C DR rcttuesLed a detl:tminalion of 
whether these taxes were dischargcc.l, 
anti Lhc ch,1ptcr 7 (converted rrom 
chaplcr l l ) wa~ cloNed. 1'hrec monlhs 
subsequenl lo lhe dischugc, CLJR 
demanded payment from Li)e debtor 
who then re-openecl the case, and filed 
an adversary proceeding against the 
State of Ceor~ia contending violation of 
I he discharge injunction sel out in 
524(a). 'l'he State moved Lo dismiss 
under lhc l~lcvcnlh Amenclmenl lmmu-
111ly clau~c per Semin()/a 'Mbe v. 
Florida, 116 S.CL. 1114 !1996). The 
bankruptcy court held for the debtor 
under Lhe ttulhorlty o( the E11:vc11Lh 
Amendment, nnd also Banl<rutltcy Code 
Seclion l06(n), staling that 106(a) was 
enacted under aulhority of Lhe 
irourl'eenlh Amendment. 

'rhe li:leventh Circuit. on apreal from 
the district coul't, first commented that 
the Supreme Court hns previously held 
u,at Lhe Eleven~h Amendment not only 
bars suits against a slttte hy clUzens or 
other slales, buL also by its own citizens. 
IL determined lhal iL was nol necessary 
to decide whether I 06(a) was enacled 
under the 14Lh Amendment. because the 
State waived ils immunily privilege by 



filinR a r,roof o( clnlm. The Stale con· 
tended that Cl)I( could nol waive immu 
nit.y, that acconlin,i to ils constitution 
only lhe LcAl11lalure could do so. and 
u,111 waiver is limited l(l lhe extent pro
vided in lhi! Ci!orAia constitution. The 
Elcvl!nlh Ch•cull deull wilh this by cll lnij 
C(lrt/ner 11. New .lersoy, 67 S.CL. 467 
( L9d7) which held Lhttl when Lhe Stale 
becomes the oclOI' hy tiling a proof of 
claim. il waives Its immunity. The 
Eleventh Circuit followed by staling that 
the waiver Includes the bankruntcy 
courL's l!nforccmcnt o( lhe dischar,ic 
uijunclion and the automatic slI1y. !Jul, 
il lhcn narrowed Its ruling, staling that 
ii ruled in this m:inncr because tlw 
debtors were seckii,g only costs and 
allorneys' (ces incurred in c_nforclng Lhc 
nulomaUc st11y ,111tl Jisch.irge injunclion. 

Comment: I do nol know whal lo gulh 
er from I he "m1rrowln"" portion or lhe 
opinion. Docs IL mean Lhal if additlonnl 
d:untt~cs nowin~ from the violation 
were lncurrcJ, the unm1mity would nol 
hove been waived? This is Intimated. 
Should lhe 1lractiti1111cr ha\!c this prob· 
lem in lhe fulurt, a decision wlll ha\lc 
10 be milde on the 111trticular facts of Lhc 
matter. 

Caee Update 
Important to chapter 1 1 practl • 
tlonera: Supreme Court hears 
argument on new value excep• 
tlon to abaolute priority rule 

As I have commented prl-viously, lhc 
U.S. Supreme Court Is considering 
whether there is an exception lo the 
absolute nriorlly rule contained in Code 

Section 1 L29(b)(2)(8)(ii). '!'he JusL1ccs 
heard oral argumcnl on November 2, 
1998, and at lhis submis.~ion {November 
16. 1998) 1s considering its answer. 1'he 
ilOOVC·cited Code section provides U1at a 
plnn may be confirmed over dissenting 
crl.!ullors only if unsecured creditors 
ri:ceivc full p11Ymenl or equity holders 
will not receive or ret.1ln properly on 
uccow,t of I h1iir equity inll!rests. (empha, 
sis supplied because lhe lntcrprclalion of 
this t1ppeared lo bt: the m:tln lssu1;:) 

Posslbl>' hy lhe lime thl11 Issue of 1'l1e 
11/abomo lowuet is published, you will 
have nn answer. I go oul on U1c limb 
rredict inll, as previously, lhnt unless 
cn:ditors nre granted the same 1>rivilcgc 
n.s equity holders for purchase of the 
new l'(1uity, the new value exception will 
be 1·cjcclcd. 

Recent Civil 
Decisions 
Arbitration; mutuality of rem• 
dy doctrine lnappllceblo to 
lnvalldate agreement to arbl · 
trate; Insufficient e'lldence of 
uncon11clonablllty ; non-signa
tory may enforce arbitration 
provision when complaint 
alleges Joint conspiracy 

t-:.r pnt/(• N(lpier (Nopi(>r ,,. Ma1111i11g, 
vi al.), Ms. 1961828 (/\la .. Nov. 6, 1998). 
Plninliffs sued a mobile homu dealer. lhe 
dl!alcr's representaUve, the a.~~ignee or 
the installment contract. and nn insurer, 
nllcgi11g fraud in connection with the 

sale of the mobile hon1c and 1n Lhc pro
curement of force-plnccd insurance on 
lhe mobile home. The defendants soul(ht 
to compel arhitrnlion. Plaintir(s objected, 
alleging that lhc arbilral1011 provision 
was void for lack of mutunlll)' of remedy. 
that cnrorcen1cnl ()( t hi: 1>rovlsion would 
be unconscionable because of plalnliffs' 
advanced age, lnck of cducalion and J)OC>r 
vision, and lhal the non-signnto1·les were 
nol enlilled Lo enforce the arbitration 
a1trcemenl. 1'he trinl court j2r,mtcd 
defendant.~· motion lo compel and plain 
tiffs pdilionl!tl for mandamus relief. 

The Alabama Supreme Court denied 
the 1ilaintiffs' pelltion, rejectinJ! all 
Ulrec of plniritlffs' nrituments. The courl
reaftimwd Uw holding of &t 11urte 
McNaughton, In which (he doctrlnl! of 
mutuality or l'emedy was u11cqulvoc.illy 
,·ejected as a defense lo lhe enforcement 
of an agreemenl to tirbllrale. As lo the 
pli-1lntlff~' claims o( unconscionabllity, 
the court noted that, althouith on 
unconscionable :.irbllrallon provision 
would be unenforceahlc. the party 
asserting unconsc1onahility b(lre the 
burden o( proof on Lh1;: Issue. B11c.iu.~1: 

plaintiffs failed lo 1m:scnl sufnclent l!vi
dcnce to meet their burden of proof, Lhi: 
court rejected lhe claim of uncon
scionability. Pini1Jly, (he courl found 
1h11t hcc;1usc the pl11lnlirf11' comploinl 
lll leAed a conspirucy 11rnon1t lhe signalo• 
ril!s ;md non-siS(nntorles to defr,1ud 
plainllffs, Lhe claims nsscrted ngalnsl 
the non-signatories were inth,ately 
lntcrlwinc<l wilh the cl:iims t1Sscrl~d 
against Uw signatory pnrllcs. l~or this 
reason. the court compelled the claims 
asserted against lhc non-signtttoriL'S to 
arbitration. 

Motion to Reopen a Bankruptcy Code Case 
Tho J11dlciel Conference hes mendotod e chonge In tho roe schedule for fllh1g o motion to reopen a bankruptcy coda case. 
Effective lmmodletoly, a foe shell be colloctod 111 tho some arnou11t 11s the flling fee prescribed by 28 U.S.C. Section 1930(0) 

for commencing a new case on the doto of rooponlng, unless the reopening is to correct an adminis1rativo error or for actions 
relotod to the debtor's discharge. 

The coun may waive this fee under eppropriato c,rcumsrancos or may defer payment of the fee from trustees pending dis· 
covary of addltionol ossets. 

This now language mandates that tho reopening foo will bo colloctod by tho bo11kr11ptcy clerk's olfice at tho limo of filing 
Tho lee is 11011-rolundeble eve11 It the 111011011 rs denied. 

- U.S. 81wkr11ptcy Cl11rk's Ofllc111 Northum District of Alobomo, 7800 5th Avonuo, North, Blrm/11ghsm1 AlabomtJ 35203; phone 
(206) 714 4000. 
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Medlcal malpractice; trlal 
co1,1rt't tUtcretlor, utider rule 
403 as to admlsslbillty of evi • 
dence relatlng to physician's 
lack of board certification 

Gipson u. Younes. Ms. 2970415 (/\la. 
Civ. App., October 2, 1998). Plaintiffs 
filed a medical malpractice aclion alleg. 
ing negligimce in physician's Ll'ealmenl 
of plaintiff's chronic r,ain. Al trial, pl1dn. 
tiffs sought to introdut:e evident:e that 
physician twlci! hall foiled Lhe medical 
b<>atd ccrliflcallon exams for aneslhesl
ology tu'ld pain n1arwgcr11enl. Allhough 
Lhc physician was allowed LO Lcstify as 
an expert on his own behalf, tJ,e trial 
court re(usecl lo allow 1,lalntirfs toques
tion or elicit infom,ali on regarding the 
physician's "fallure" of lhe board exams 
for fear th~I the jury would connote the 
word "f-dllure" with "neAllf,lence." 
I lowever, the plilinl lffs were 111 lowed to 
4ucslion thll J)hyslcl,an ;a~ Lo whclhcr he 
was btl!lrd-ccrllni.!d. The jury rclurncu a 
vcri.llcL 111 favor or Lhc: phy:1lcia11 rand 
plaintiffs appealed. Presenting an Issue 

-
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or nrst impression in Alabamn, plaintiffs 
challenged Lhe L1·ial court's refusal lo 
allow evidence that lhe physician failed 
the board exams, claimin~ that the evi
uence was hl~hly probalive ,ind lhaL its 
exclu~lon was prcjud icial to them. 

1'he court of civil appeals conducl~d 
Lhat a physicl1111's inahlllL.Y to pass a 
medical board cerliflcallon exam ill 
irre lev1111t to the issue of the physician's 
negligence in a malpractice case. 
I lowever. tfo: courl also held Lhal when 
a physician sued for molproctice testi
fies as an expert. the fact that he has 
ft1iled a hoaru certirication !!Xam iti rele
v.an( Lo his credibility as an expert. In 
I he case bcfol'e il, lhe physiclnn had tes
Llried as an expert ar1d, therefore, his 
Lwo failed attempts al board cerllflca
Uon were rrlevanl Lo his credlbilll y. 
However, Lhc courl a(firmed Lhe trial 
court's decision to exclude the evidence 
as unfatrly prejudicial, noting lhe greal 
discretion afforded 11 trial court under 
lhue of ltvidence 403. 
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Class actions; diversity of cit • 
ize11st,ip Jurisdiction afld 
fraudulent Jolnder 

'l'rigys u. John Crump 'l'oyutll, Im:. el 
al., _ 1;: 3d _ , 1998 WL 63:i673 
(1Jth Cir., Sept. 16. 1998). In this case. 
plaintiff 'lriggs leased a cat· from Omni, 
a Florida corporation, through an 
Alabama car dealershir,, Crumn Toyola. 
l'liilntiff fl ied a frr1ud 111::lion in Alabama 
stale courl n[;lainsl Omni and Crump 
Toyota, alleging thal Crump ;ind other 
dealerships sold cars In Alabama to 
Oninl al innated prices and Lhal Omni 
would Lhen lease the cars Lo Lhe plaintiff 
class, passing the excess cost onto 
Lhem. PlainU(( soughl class certiiica
tion. The defendants removed the suit 
Lo federal courl on the basis of diversity 
ju risdicUon, alleRinR thnl Crump had 
been fraudulenLly joined. On a motion 
lo tcmancl, I.he District Cc,url found 
that lhe putHtlvc class included ovct· 
17.000 people, all of whoan had dealt 
with Omni, bul only 2 percc11L or whom 
had deall wiU1 Crump. On U1is basis, 

Order TQll,1y1 I.S00.577·9499 
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the District Court conclud1:d that 
Crump hnd been frnudulcnlly Joined. 
Because there was complcLI! dlvl!rsity of 
cit i1.en~hln among the named 1x1rlles 
once Crump was disregarded, the dis
Lrlc:l dcnicJ plaint-if'f's molion lo 
romund. 

On appcol, Lhe Eleventh CircuiL 
reversed, finding LhM Crump Toyota 
had been properly joined, lhcrehy 
defeating diversity jurisdic:I ion. The 
mcvcnth Circuit reviewed the lhrel! sit
u11tions in which U1e courts have 
deemed Jolnder o( a party lo b<' fraudu
lent: (J) when there is no possibility 
lhal lhc plaintiff can prove a cause of 
action af.t1Linst Lhe non-t.liver:;e defen 
dant; (2) when Lherc i5 outrljtht fraud in 
lhi! plninl i(f's plc:idin~ of jurisdictional 
facts: ancl (3) whel'c a dlv1:r~c llefr111lanl 
is joined wilh a non-diverse dcfcndrinl 
as lo whom lherc is no julnt, several or 
c1llernativc llobility and where Lile claim 
a11aln:;1 the diverse dcrend,11H has no 
real connection to the clnim agolnsL Lhc 
non-diverse defendilnl. 

The Eleventh Circuit found thnL Lhe 
plolnllfrs complaint cleill·ly slated a 
potential c:iusc uf action a~ainsl Crump 
nnd, thus. ns Lo Lhe 1111mcd plnlnliff, 
Crunw was nol fraudulently Joined. The 
l~levenlh Circuit rejected the defen
dants' claim that because 98 pcrccnL of 
lhc 1,11totivc class members w!lult.1 have 
no clnlm a~ninsl Crump, Crump mu:;t 
have been fraudulently joined. "This 
focus i~ inc(lnsislenl with lhc wcll-sel
ll!!d rule for cla~s nctlons lhai a cmll'I 
should consider only lhc citizenship of 
Lhc n;1mcd parties to dutcrminc whether 
there is diversity jurist.liction." Por these 
reasons, lhe ElevcOLh Circuit found 
rrump's Joinder as a pnrLy Lo he proper 
under Huie 23. 
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The l~lcventh Circ11il nolecl that 
Crump'K Joinder was illso r,,·oner under 
Ruic: 20 of the Peder/II Hules of Civil 
Procedure. Undl!T Lhe ~pl'css l:mJ!ua~e 
of Ruic 20, "a plninliff or defendant 
need not be Interested In obtaining or 
defending against all of the relief 
demnndcd. Judgment rnuy be given for 
one <11· more or the plaintiffs according 
tu their respective rights lo relM, and 
flg:ilnsl one or more defendants accord· 
ing lo lhlllr rcsneclive liabilities." Thu~. 
the focl u,al a ~real many or the mem, 
hers or !he pulllllvc cliiss could seek no 
relief agoinM Crump w;H no obslacle to 
Crum1,'s joinder as a dclc11t.lnn1. 

Addillonally, the deCendanls ar~ucd 
t ht1l hifurcal ion was approprlnll! 
becau~e many or lhe putative class 
members did not have a potential claim 
ag:i111:1t 11II of the defendants. In rl!jecL· 
Ing lhis nritumenl, the Court distin~ 
gulshcd 7upscutt 11. N. S. /)r:alrr Se_rvlce 
l'o11J,, 77 1~3d 1353 (11th Cir. JD96). 
The Court round Lh,,l. u11likc Tcmscott, 
this cnsc "docs not Involve two dist incl 
clnsscs lhaL hnve no real connccllon lo 
each other .. . . 1"iggs art.1 all the mem
bers of the Jlul'lllive cltw hnvc claim:. 
for relief which would impose Joint lla
blllty ui,011 Omni 11nd the rmrlicul11r 

dct1lcrshlp Involved. 1'hosu clnims arise 
out of., series or trnni;,tc:Uon~ 11recisely 
like the 1'rlggs.Qmnl Lransaclion and 
give rise lo common questions of ln\v 
and fncl. Thus, unllkc Tup.m,11, there i~ 
n re.ii connection bet,vecn Lh~ clnims of 
the mimed plaintiff imd the claims 
which dcfcnd11nls seek lo birurcnle and 
sever (I.e .. the claims of the 98 pcmint 
of lhc putative cla~s)," For these rea
sons. lhc £1ewnth Circuit round lhnl 
Crump·~ joindcr was also proper under 
federal nulc of C1v1l Procedure 20. 

Finally. lhc Eleventh Circ11 I rejected 
defcndnnls' dnims U1:,l bccau.~e plalntiIT 
joined only one of the numerous denier
ships I hi·ough whom I nembcrs of the 
putative closs dealt with Om11I, 11lnlnllff 
mu$L hilvc Joined Crump solely to defcaL 
t.livers1ly Jurisdiction. Cilinit Unllcd 
Stale., Sunreme Court precedent, the 
Eleventh Circuit stated that "ii plaintiff's 
molivalion for joining a defcridanl is 
nol lmportttnl as long a~ tht: pluinllff 
has Lhe Int enl to pu1·suc: 11 Judl4mcnl 
ag11lnsl the defondanl." Uccausc lhc_ 
Court found nothing in Lhls rose Lo su~
gest nn absence of an intent lo ,,ursuc a 
jcnnl judl(mcnl aitainsl Crump, lhc 
Eleventh Circuit rejected defendants' 
"b11d fnllh" Mitument • 
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Additional Amendments to the Rules of the United States 
Court of Appeals for the Eleventh Circuit 

F ollowinJi receipt and considrra• 
lion of comments lo lhc i,ropo~1:d 
amcndm<:nls to the Rules of the 

whom will 
you trust 
with your 
next [va uatio ii7] 

Ex)lerl vr.huttl<>n u ,rllknl for 
)'<IU IUld i,our dll:11111. Whlllt:Vct 
your nffi!, 110 other vnlunllo11 
pr.ictlll011111 ht Alil>.111111 hJJJ 
Uon M111y1u\l's ~-0111h111utlo11 <>( 

ex1ic1il~ ind cn:dcntllll\ 

• Ph ,[l, i ,, Acco1111 tr11wy 

• AC'crcdltctl In 
1111.,111~, V11luu1lu11 
(OIIC c,( only cl14hl In AluL•:111111) 

• t:.:rlllictl 1,1bll\; Acco1111t.111t 

• Cer11'1cd l'rautl 1:xu111l11cr 

1 ll~ )'C(ll'S or 1c11ch11~" ¢Xpclt'll! IICC 

h<iVC S,IWII 111111 the t1blllty 10 

cxp l11h1 ro1111, l11x flnn11clul iM11~~ 

111 u mr11111cr nnyo11c l!llpccl11lly 
J tll 'Oll CUii 1111dcr~11111t1. '1'1·11MI 

yu1u· ncxl v11hmllM lo l >011 
Ml11yurd and hi~ 1cu111, 

United Stales Court of 1\ppeals for the 
Eleventh Circuit. U1e court has deter• 
mined lo make the (ollowinR additional 

Poren alc Accolllllln,g 

• l,lti,~11111111 S11pparl 
• t;xpcrl Wilnc~s 
• llu.~1111!,"li Valuullo11 
• l'ruuli 1:x111nlhJ1lion 
• Coms11l1ln~ 
• St1·111:lurrd Sc1tl~111tt11ta 

Minyard & Associates, P.C. 
Cl'A AccrcdJted in Business VaJUlltion 

60 JANUIIIIY IIIQO 

A\<~1l'Cl Alntncan ln111t•1t ol C<11U1al ""'11< Al:n'lmtmu. Alai""" ~' kt)' f'I 
C:<rtlli<,l l\il,11< A<,..,.1,nt, A••~1'11ori of Cmflkd fnllil f.u,,,.,1<n 

Donald JI. Mlnyard , Ph.D., CPA, ABV, 

fh,• .11,11>1111111 l.imj/olr 

revisions lo lhc Rules as set forlh hc_low. 
Pursuant to 2R 11.S.C. Sccllon 207l(e), 
lhes1: additional amendments lake cffeel 
on Deccmb1.?r 1. 1998 al u,c same Ume 
as U,c other amendments to the Rules. 

I. New I l lh Cir. R. 27•l (b)(4) is 
timendcd to begin with lhe followinJ,t 
clnuse: "Except In cnpitnl cases In 
which execution hils been scheduled, 

" 

2. 11th Cir. It 28-2(n) i$ amended to 
conrorrn lo 1h11 lisl o( ftcn'I$ CM· 
t;iincd i11 FRN) 32(a)(2). 

3. I Ju, Cir. It 32·3 is amended to add 
!he following sentence: "The clerk 
mny exercise very limited discretion 
lo ,,crm!t Lhe filing or briefs in which 
the violnlion of FMI) and circuit 
rules iiovcrning I he format of briefs 
Is exceedin1'1Y minor If in the Judg
ment of Lhc clerk recomposition of 
lhc hrid would he unw:irrr1nlcd." 

'1. I llh Cir. R. 27-1 (c)(SJ Is amended to 
end wllh Ute following clause: " ••.• 
hul only when lhe court's opinion is 
unpublished." 

5. 11 Lh Cir. R 27-l(e) is amended lo 
read: '"!\yo .1 udae Motlons Panc!s. 
Specifled motions as determined by 
lhc co11rL may be aclmJ up()n by a 
panel o( two judi:ies." 

~. 11th Cir. R. 1\7-S(a) is tamcnded to 
dclcLc the lttsl sentence. 

7, IQJ} 8. Ncg(ltiVC Poll (p. 85) is 
nmendcd lo read: "If lhe vote on lhe 
poll Is unfovorahlc Lo en bane consid
eration, the chic( jud"c enters Lhe 
ilpproprinie order." 

On nnd nficr Occembcr J. 1998, the 
revised rules may be found al u,e 
Eleventh Circuit's Web s1Le. 
u,ww.ca 11 .uscourts.go11. • 
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are available 

Members 
$25 each 

1 TO 5 COPIES 

$20 each 
6 OR MORE COPIES 

~ 
Non-members- $60 eac h I 

~ ORDERS MUST BE PRE-PAID 

Mail chC'ck to : Alabama Bar Direc~ory • P.O. Box 4156 • Mon-tgomory, AL 36101 



~ 
~ -LA· s·s·IF·~ I·E·D· N- o·T·Ic·E·s 

Rates: Members: Two free listings of 60 words or less per bar member per calendar year EXCEPT for "position wanted'' 
or "position ottered" llstlngs--$36 per Insertion of 50 words or less, $.50 per additional word; 

Nonmember s: $35 per Insertion of 50 words or less, $.50 per addltlonal word. Classlfled copy and payment must be 
received according to the following publishing schedule: 

January '99 Issue- deadline November 15, 1998; March '99 lssu o-deadllne January 15, 1999. No deadline exten· 
slons will be made. 

Send classlflod copy and payment , payable to The Alabama Lawyer, to : Alabama Lawyer Classifieds , c/o Rita 
Gray, P. 0. Box 4156, Montgomery, Alabama 36101. 

SERVICES 

• TRAFFIC ACCIDENT 
RECONSTRUCTION AND 
EVALUATION OF HIGHWAY 
DESIGN: Thia engineer has recon, 
structad over 3,000 accidents in 20 
states on highways, streets, railroads 
and highway construction zones 
Involving trucks. vans. oars, pedostrl-

QUALITY 50FTWARl! 1 

Now FOR WINDOWS • 

FOR WINDOW S 

FASTER, SMARTER & EASIRR To Usn. 
Rost Ca~·o lla111ir11plc)'fi>r lfll11rl<J11•.r IJ 
//Ju Jr/011(/1/11.<I, m<Jst pow11rjl!I .w1jlwrm1 
fl/itdl11hlt1 for pto,/111;{1111 tlOblt>rl'/fl ru/.v. 

Cn/l lorlr{l' for )'0/11· fl/UJJJ u11flft1flllo11 
1wsf1,11, lmic/Jttr,111/lrl prktJ 1/$1, 

1.800.492 .8037 

U11.vr (',MR Sm.I/Ill)~~. l~t. 
600 Davis StrCl!i, Suite 20 I 
11.0. llox ~z 
81'tlllMlln, 11, 60~04·0032 

Rl!.ICII Ua o.~ TIii 
WolUJJ WwG \VJ!.Q Ar: 
WW\V,h~td(.1lfK!.COUI 

- - -- - - -

Vt 'I A • Ml\ 1!.T l" IICAIIO • I\Mf" UI C AN lta1•1,r ·1u1, 

5 0 · 01\ Y MUNI Y • lJ AC l4 O U I\ UI\Nf l'(;" 
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ens, and ferm Implements. Computer 
animation,; and CAD drawings pre
pared to Illustrate his opinions. Over 
42 years' engineering experience. 
Registered professional engineer and 
lull ACTAR certification. John T. Bates, 
P .E. Phone toll-free 1-800-299 -5950. 

• FORENSIC DOCUMENT EXAMINeR: 
Handwriting, typewriting, altered docu· 
monts, modlcal rooords, wflls, contracts, 
doeds. checks, anonymous letters. 
Court-qualified. 1V1enty years' experi
ence. Cerlllled: American Eloard of 
Forensic Document Examiners. 
Member: American Society of 
Ouostloned Document E><amlners. 
American Academy of Forensic 
Sciences, Southeastern Association of 
Forensic Dooumenl Examiners. Criminal 
and olvll matters. Carney & Hammond 
Forensic Document Laboratory, 4078 
Ellltmore Woods Court, Buford (Atlanta) 
Georgia 305 19. Phone (770) 614·4440 . 
Fax, (770) 271 -4357. 

• INSURANCE EXPERT WITNESS: 
Douglas F. MIiier, Employors' Risk & 
Insurance Management. FM-only 
expert witness. 1\vonty yoors· In risk 
managoment lnsumnca consulUng. 
Pro•Ullng ovaluotlon, doposltlon, and 
trial. Polley covorngo, oaptlvos, oxcoss, 
deductibles, soil Insurance, agency 
oporotlons, dlroo1 writers, property loss 
proparatlon. Mombor S.R.M.C. Phono 
(205) 995 ,0002, Birmingham. Alaba ma 

or WATS 1·800·462 ·5602 . 

• DOCUMENT EXAMINER; ExamlMtlon 
of questioned doa.1111ants. Certified 

forensic handwriting and document 
examiner. Thirty-two years' expetisnM 
In ail forensic document problems. 
Formerly, chief ciuestloned document 
analyst, USA Criminal lnvostlgatlon 
Laboratories. Diplomata (certified)· 
ABFDE. Membar: A.SODE; IAI, SADFE: 
NACDl.., Resume Md tGe schedule 
upon reciuest. Hons Mayor Gldlon, 21 e 
Merrymonl Drive, Augusta, Goorglo 
30907 . Phone (706) 860-4267. 

• DOCUMENT EXAMINER: Certified 
ForMslo Oocumonl l:xamlner. Chief 
dccumont oxamlner. Alabama 
Doportmont of Forensic Sciences. 
retired. American Board of Forensic 
Dooumont Examiners, American 
Academy of Forensic Sciences, 
American Society of Questioned 
Document Examiners. Over 20 years' 
experience In state and federal courts 
In Alabama. Lamar Miller, 11420 N, 
Kendall Drive, Suite 206-A, Mlflml. 
Florldf! 33176. In Blrmln9ham, phone 
(205) 988-4158 . In Miami, phone (305) 
274 ·4469 . Fax (305) 596·26 18. 

• HANDWRITING EXPERT/FORENSIC 
DOCUMENT EXAMINER, ABFDE certl• 
fled; pas! president, Southeastern 
Association of Forensic Document 
Examiners; American Academy ol 
Forensic Sciences fellow. Federol court• 
ciuallfied. Nineteen years· experlanco. 
Civil and criminal. Handwriting comparl· 
son, forgery detoctlon, dstQctlon of 
altered medical rooords a.nd olhsr docu· 
ments. L. Kalt11 Nelson, Steno Mountain, 
Geo1gia. f'.'hono (770) 879-7224. 



• ELECTRICAL EXPERT WITNESS: 
Sloven J. Owen, electrical consulla.nt, 
24 years' In electrical Industry. Mombor 
ol BOCA, CABO, IAEI. ICBO, SBCCI, 
OSHA authOrlted lnt,truotor. LPI cortl· 
tlod llglW11ng protection. NIOET cortl· 
llod. Moster electrlclan/conlrflctor In 39 
stntos, Foe-basis only. Phono (205) 
987·2502; Fax (205) 982-9613, 

• TRAFFIC ACCIDENT 
RECONSTRUCTIONIST: Coso OVBIUB· 
Uor1 wltl, respect to Issues. Logol testi
mony. Vehicle accident report analysis, 
speed calculatlons Including stopping 
distance. scene scato drawing. 01c. 
Registered Professional englnoer 
Teehnlcal society member. Ovor 20 
yoars• engineering experlonco. Trafllc 
accident reconstruction training. 
Beckground Includes technlcol ond 
communication skllls. advorsorlal expert• 
once, legal 1esllmony and proooss fomll· 
larlly. Contact John E. Reinhardt. P. 0. 
Box 6343, Huntsvl le, Alf!bama 35824. 
Phone (256) 837-6341 

• FORENSIC DOCUMENT 
EXAMINATIONS: Richard A. Roper, 
Ph.D., 7956 Vaughn Road, 111 o I, 
Montgomery, Alabama 36116. Phone 
(334) 260-2552, Fax (334) 260°7929. 
E-mail: rlchropor@ool.com. Seventeen 
years• torenslo document examinations: 
27 years' total roronslc oxparlonce: 
retired eonlor docun1onts oxamlner and 
dlsolpllne coordinator, Alabama 
Department or Foronslc Sciencas: mom· 
ber OueeOoned Doc1.lments Section, 
American Academy or Foronstc 
Sciences, S0u1hoastorn Assoclotlon of 
Forensic Document Examlnors; 
Southern Association of Foronslo 
Scientists; Alabama Stoto Association of 
Forensic Sciences (post president). 

• CONSULTING ENGINEER/EXPERT 
WITNESS: Professional Engineer wllh 
22 yoors' ot Industrial construction, 
safety, machlnory. and pulp and paper 
oxporlonco. Industrial acoldonts. OSHA. 
building oodos, automobile acoldents, 
produol lloblllty and defense. Robert T. 
Tolbert, P. E. Phone (205) 856-9922. 

• SKIP TRACING-LOCATOR: Nood to 
locato someone? WIii iocate tho porson 

or no oharge/no minimum loo ror basic 
locate. 87% 5UOCeSS rate. Notlonwldo. 
Conlldentlal. Other attornoy noodod 
soarches/records/reportslinformollon oor
vlces In many areas from our extensive 
databases. Tell u11 what YQll nood. Varity 
USA Call toll·free (888) 2-VEAIFY. 

• LEGAL RESEARCH AND WRITING: 
Researoh and writing sorvlces, Includ
ing briefs, trial memomnda ond other 
doouments. Prompt doadllno sorvlces. 
Experienced rosoarchor and writer. 
Licensed Alabama attornoy and mem
ber of the Alabama Stoto Bar since 
1979. Katherine S. Wood. P. 0 . Box 
590104, Birmingham. Alabama 35259 . 
Phone (205) 941·1496 . No represents· 
tlon Is mRde mat rho quality of legs/ 
services to bo porformod Is greater 
/hon tho quntlly of 10001 sorvlces per· 
formed by other /awyors. 

• STRUCTURED SETTLEMENTS AND 
LOTTERIES: Inform your cllontsl Top 
dollar paid for Insurance settlements, 
structurod so111amen1 annuities, busl· 
noss notes and periodic paymen1 oon• 
tracts. Holp clients explore their 
options. Call today, no obligation. Your 
cllent will receive straightforward, roll· 
oblo sorvlco. Heartland Capital 
Funding, Inc. Phone (800) 897-9826. 
·Profoselonal Annuity Funding for you 
and your ollont:• Brochures avE1llable. 

• STRUCTURED ENGINEER AND 
CONSTRUCTION MANAGER: 
Registered professional engineer tn 
three states. M.S.C.E. 1wonty•llvo yoors' 
oxporlence with heavy lndustrlol, pulp 
and paper, pelroohemloal plants, com, 
r'l"lorclal, and resldonlfal. Extonslvo oxpo, 
rlence with unusual structural folluros 
and Insurance claims. Computer onlmo· 
tlon for railed structures. NogoHate con• 
S1ruc1lon clalms end mediate constwc
Uon disputes. Contact Hal K. Caln, 
Mobllo. Phone (334) 66 t ·2605. 

POSIT IONS OFFERED 

• ATTORNEY JOBS: Harvard Law Sohool 
calls our PVbll~tlon. "Probably the most 
comprehensive souroo of nationwide 

Position Available 
Chief Deputy Clerk, 

United States Court of Appeals 
for the Eleventh Circult 

!ho chlar deputy clerk I~ o ~rm or lovol 
position rnportlng to the clork Major respo11 
s1bi1h1us mrludu ass1s1111g tho clork wrth 
sup1orv1s1on, munagurnont and odminrstmtivo 
opora11011 of tho clerk's offrcos 

Responsibilitie s 
Specific 1ospons1bllltios 111cluilucosu 111011 

0901110111, porso11nAI, sta1lst1cot 1011U1tl11u, 
uutumntion, r.oun B0$9ions, fiscal, nnd pro 
cwurrwnt Tho chfef deputy clerl. dirootty 
suporv,soa m1d·manage,s end !Mlrsoos ond 
COO/dlnatos 1111 CllSO prOCIISSIOQ i)C\tYlhOS. 

OS1Qhli!lhos. odjOSIS Jnd Cl1SU111$ cornpllaflllO 
wrth quall1Y cont11ll stnndards. oss sts 1n 
ostubllshlng and enforcing 01JOrnt111u pr11cu, 
durus tlfld standards a11cl ensur os 1X110f1II011co. 
assists 111 uuvoloplr1g organllatlbnnl oools nnd 
objectivos. osrobllshns plans, p11or11lus nnd 
cfendllnos for complotlon of work assign 
ments, ood net, for the clor~ m llts ob~onco 

Qualifications 
An underAraduoto donroo horn 111 U<.'Crodrt· 

ad u111veml1Y ls reQuimd, whllo a pest t1rmtu 
mu dugreo In luct1cral or ptihllc actm101s11 ul1011, 
IJu$lnuss, polltlcal science, or n relntnd Hold ls 
doslroblu A luw dogree rs highly desirable 

A 111lnlmum or slK year$ of progress(Vllly 
r~poo.,11llo fflllllO!l011nl or atloumstrutMJ oxpe 
rionce 1s required. tlvee of whlth mui;t haw 
involved m1111a9Qmen1 ll!SjlOOSlbtlllY p,uforably 
1r, on O!Jpoll11111 01 l1Wmal coun onvounmont 

AMlyllaol ond oommuntcatlon likllls forol 
and wrlnun), lntorporsonul skills ond 1111 alJil· 
lty 10 assume and dologotu rusporrslblllty 
mu,t be domonstrnted 

A knowledge of office au1om11tf m ls 
required 

Salary 
lho sulnry tango of $90,316-$117,407 

(JSP 161 ls dupendent upon tho oppllcm11's 
qualll lcmions. 

How to Apply 
Submit o lottur of 1ntcres1 end curront 
resumu to 

TI10mas K Kohn. clork 
U.S Coull of Appeals 
Lloventh Circuit 
56 Fo1syth Stteet, NW 
l\tlo11t11, Guorg1u 30303 
Alto Pu,so1111ul Spuclollst 

Deadline 
The oppllcutlon doadllne Is February 1, t 999 
A oopy ol the position d6sc11pt1C11 rs ovml 

ablo 111>0n request from tho porsonnol spu 
011111st DI (404} 33&-620? 

n,~ 11/obmna ,,.,,..var J AN UAIIV t llllU 1 1 t 



Do You Have 
l'vlorc Work 
'l'lu1n 'l'in1c'? 

If you don ' t have 
the time 

necessary to 
research your 

opponent's 
arguments or write 

your brief , then 

ICAN 
HELP! 

As an attorney with ei11btu1m 
yenrs of experieoce in 
resenrcb and wr!tiull I bnve 
tbe time necessury for the sus
tained, uninterrupted resc:utcb 
so often needed to win 11 case. 
When your case is fully 
re~!l!!l't:bed you C!!O n:prcscnt 
your client wlth more confi
dence and be boner prepared 
in courL t am avnllnble for 
short r11set1J'Ch questions or 
lengthier briefs . My l'llID is 
$35.00 per hour, 

Kuth erlne S . Wood 
P. o. Box $90104 

BJmuagham, Al. ~.$259 
(ZOS) 94 l • 1496 

Kswced@aol.com 
N.g l'lfl,. .. "tQJJon It mod • ihOt ti,• 
q11&nty of !he logal N,...;... to b• 

perf6rm •d II gNat • r than the ~g ol 
.. ,.;a , pt_.tom,td t,y oillt• lowyort 

7Z JANUARY 10!11! 71,c A/a/J/11110 J.awpcr 

and International Job opening$ received 
by our office and should be the starting 
point or any Job search by lawyers look· 
Ing to change jobs!' Each monthly Issue 
contains 500-600 currenl (public/private 
sector Jobs). $45·3 months. $75·6 
months. contact: Legal Employment 
Report, 1010 Vermont Avenue NW, 
Suite 408·AB, Washington, DC 20005. 
(800) 296-9611. VlwMC/AMEX. Web 
site: www.tJttorneyjobs.com. 

• ATTORNEYS WANTED: Firms through
out Alebsma and across the nation tire 
seeking outstanding attorneys In the fol
lowing areas: bankln9, corporate, 
employment. ERISA. IP. litigation. and 
lax. Partner and associate level positions 
avalltible. Strictly confidential. Contact 
Richard G. Brool<, esq. at Specie! 
Counsel. Phone (205) 870-3330, exten· 
slon 102. Fax (20$) 870-3337 or e-mail to 
rlcharc!@amlcus-stafffn9.com. 

• ASSOCIATE POSITION: Mld-slzo rlrm 
Is seoklng on assoclalo with two to flvo 
years' oxporlonco In Estato Planning. 
Must possoss good lntorporsonal skills 
and be able to work directly wltt, 
clients with minimal suporvlslon. All 
lnqulrlos will romaln conlldonllal. Mall 
rosumo to Mar,oglng Partnor, P. 0 , Box 
2729, Anniston, Alabama 36202. 

LmGATION: Birmingham plainliff's law 
firm Is seeking an allorney with one to 
three years' lltlgation experience. Strong 
appell11te wriling skills also essential. 
Insurance and 401K plan Included. 
Salary commensurate will, experience. 
Send resume lo: Garrison and Sumrall, 
PC 2117 Magnolia Avenue, South, 
Birmingham, Alabama 35205. 

• ENVIRONMENTAL ATTORNEY: The 
Soulhern Environmental Law Center, 
one of lhe nation's leading envlronmen
lal organizations, Is Interviewing for a 
slaff anorney posl!lon In Its Deep Soulh 
office In Atlanta, Georgia, Posltlon 
roqulros a lawyer with strong acade· 
mies, four years' litigation experience, 
environmental lltlgallon or advocecy 
experience slrongy preferred. 
Competitive salary, excellent benefits. 
Send resume and three references lo 
Hayley Parrish, Southern Envlronmenlal 

Law Centet, 201 W. Main Street, Sulla 
14, Cliarlottesville, Virginia 22902·5056. 

• ASSOCIATE: Atlant11 office of Interns· 
tlonal law fl rm seeks labor and 
employment associate. Successful 
candidate should have excellent aced· 
emlc creoenllals and a minimum or 
two years' experience In employment 
llllgallon. Send resume and law school 
transcript In confidence to Hunton and 
WIiiiams, Recruiting Administrator, 
NationsBank Plaza, Sulla 4100, 600 
Peachtree Street, N. E., Atlanta, 
Georgia 30308-2216. No phone calls 
or placement firms, please. EOE/AA 

FOR SALE/LEASE 

• TIMESHARE: One-bedroom llmeshare 
for sale at Ocean TowerS Beach Club, 
Panama Olly Beach, Florida. Good for 
one week year,round, based upon avail• 
ability. Call (256) 883·6557, nights and 
week-er1ds, or (334) 286·6131, anytime. 

• LAWSOOKS: WIiiiam S. Hein & Co., 
Inc., serving the legal community for 
more than 70 years, Is still your num
ber one source for buying/selling law
books. Save 50 to 70 percenl on single 
volumes, malor sets, federal and state, 
forelgn/lnternatlonal law, rare/antlquarl· 
an law. Appraisal services available. 
Call (600) 496-4346; fax (716) 863-
5695, Web site: 
law/lb. wuscc.edu/heln1heinused.hlm. 

• LAWeOOKS: Savo 50 porcont on law 
books. Call National Law Rosourco, 
Amorlca's largost law book dealer. All 
sets guarontood oxcellont and up-to· 
dal9. Your satisfaction absolutoly guar· 
anteed. Wo buy/sell/appmlso. Phono 
(800) 886· 1800. Fax (312) 362·0323. 
E•mall: lawstull@aol.com. 

• OFFICE SPACE: For lawyer for lease, 
located at the Walker Building. 2230 
Third Avenue, North, Birmingham, 
Alabama 35203-3877. Parking for 
attorney, secretary and clients. Office 
has library, utllltles, receptionist area, 
copy machine and lax. Available lrrHi'lB
dlately. Call Wayne Whealer, phone 
(205) 322-0627. • 



Yowr clients Jidln't retain 
''just any attorney" 

fu 1represent thew Ilega] mtem-oestsQ 

Don't 1rettn-n1 
''just any valuation firm" 
fu advise an J. assn.st voiaq ... 

lN COURT OR ovr, l ,lT IGt\T ION SUPPOlff OR li STATti l'l_,/\NN INO, \'OU SI IOULr> ALW1\YS 

BE AR~IED WITI I 1\ RELIABIJI~ OUSINESS V1\LUAT ION roR YOUR CLIENT. 

Pott SWIFT m.;sPONSh AND ','TRICT A IJI I ll!ll iNC.:1•: TO Tl I l~ Pl{()lll-:SSJON
1

S I IICll I IWI' .'ff 1\Nl) i\ l{l) S, 

trnLv ON W11.1.1f\MS, TAv1.nn & A ssoc 1AT l·~'l. 

Wl i ME I\ N1\'l'ION/\I.LY RECOCJNIZEO i\GCOUN'l'INt;, VALUATION AND CONSUL.T i NU 1111lM 
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