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Not Have To Be A Trip Throu gh 

Troubled Waters! 

Call AIM. 
We Take the Bite 

Out of the Process. 
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Telephone (205) 980-0009 
Toll Free (800) 526- 1246 
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www.Attys lnsMut.com 
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EVEN SMALL PROJECTS 
DESERVE BIG TALENT: 

Sure, we're t he choice of to p law firms and Fortu ne 500 compqnles. 
But you don't r'leed a big name or big cases to get big ta lent. Our professionals 
don't need lralnlng wheels, they sH1rt per forming from day one. 
So, whether you need an attorney. a paralegal or an entire legal department, 
call us today. We'll help you k~ep your project moving right along . 

(205) 870 -333 0 • (800} 737-3436 • (205) 870-3337 fax 

~~ dal Counser 
The Global Leader In Legal Solutions 

www .• ~tli, lcoun111l.com 



THE UNIVERSITY OF AlABAlVIA 
SCHOOL OF LAW & ABICLE 

2001 Spring Calenda r 

Questions? Call ABICLE at 800-627-6514 or 205-348-6230 

JANUARY 19 Video Replay Seminars Birmingham 

FEBRUARY 2 Probate Court for the Family Law Birmingham 
Practitioner 

9 Commercial Real Estate Transactions Birmingham 

15 Appellate Practice in Alabama Birmingham 

16 Nursing Home Litigation Birmingham 

MARCH 2 Banking Law Birmingham 

16 Arbitration Birmingham 

APRIL 20 Employment Law Birmingham 

26-28 38th Annual Southeastern Point Clear 
Corporate Law Institute 

27 Workers' Compensation Birmingham 

MAY 4 Intellectual Property Law Blrmlngl,em 

4-5 City & County Governments Gulf Shores 

11 Elder Law Birmingham 

24 Uniform Commercial Code Update Birmingham 

31-June 2 Tax Law Institute Sandestin, FL 

JUNE 8-9 Bridge the Gap Tuscaloosa 

www .abicle.§' 
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Alabama Bar Institute 
for Continuing 

Legal Education 
Advancing the Lc11al Profession 
through Education and Service 

Crlrnlnul defense lawyers nrc 
llbcrty's last champions. The 
~truru(le to procecc the conscicu• 
tlonul guarantees of che inJ ;. 
viduol Is ::i never-ending pur:-.uh 
and dcmondsconsconc vigili:incc. 
A13lCL8 hAs Alway$ been dcdi· 
caceJ 10 providing li:iwyers wirh 
cducn1 lom,t progli,lrnsdcslg11ccl w 
ensure zealous nnd competent 
rcprcscnuitlon of those accuscJ. 
A:-. Prci,idcnr of the Alabamo 
Crlmin:il Dcfcn:;c Lawyers Asso• 
ciRt ion and as a speaker at nu
merous AB1CLE seminars over 
the ycnrs, I have had and look 
forwnrd ro the continuing plea• 
sure of worklng wirh Al:31C LE 
onJ Ir's staff in their pursulc o( 
excellence for our profession. 

John Lentine 
Oorltam & Waldrep PC 
Birmingham, Ah1bnma 

THC UNIVERSITY OF 

ALABAMA 
SCHOOL OF LAW 

Call ABICLE nt 1,800,627-65 l 4 
or 205-348-6230 

for prosram informatlon. 
www .abicle.org 
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S1n111ol A. Rumore, Jr. 

Some Thoughts for the 
Beginning of 2001 

T he Roinun dclly Jnnus Is the nomcsakc ror the 
month of Januury. Old Jnnus is represented a.~ 
having two focc.,. one looking bnck nnd the 

olbcr looking ahead. I le wus lhe pulron or beginnings 
and cndi11gs. Thn1 is appropriate beCDusc in January we 
toke ~tock of the hhortcomings in our past nnd muke 
resolutions for improvements in the future. l share 
some tJ1oughL, with you now ns WIJ begin the yeu.r 
20() I. 

Over u year has pns~cd since !he world was struck 
with "millcnntum mudness." Thll follrs ofY2K comput· 
er problem$ huvc come nnd gone. We hnvo now 
become occus1oincd m writing the year beginning wllh 
t1 2 rmher than 11 /. 'l'hcrc will be many more chnnscs 
!IS we move through u,c 21111 century. One of those 
chnnge.~ that I hope will lllkc pluce soon is n new con
~tirntion for lhc stme or Alubumu. 

This year we celebrate the I 00th blrtbdny of our 
constitution. Perhaps "colchmte" is 1101 the proper word 
to use. A lnbamu 11111st "endure" tile I 00th unolverso.ry 
of Lhis document thnt wns ndoptcd in 190 I but wus 
boscd on u previouR con~til11tlon pnsscd in 1875. It hnR 
been uincndcd more than 650 times with 15 amend• 
111cms l>eing considered In the lust election ti lone. After' 
looking bael.. ot this frugmcntcd document Ihm Ii; I 0() 
years old. we need 10 look forwurd to the next 100 
ycurs. 

Creating u new con)thution for Alubruna will requi~ 
the hard work nnd good will of 111any people. Mony 
mattcl'?i wi ll be dcbotcd. A consthution is the bi .... lc doc· 
umcnt that govcmll nny dcmocrutic: society. Thnt is 
why I would like 1J1c Alnbnmn Stutc Bar to be involvud 
in Lhe discu~sions. 

I hove nskcd 1'ecc11tly retired federal Judi:c S1tm 
Pointer lo clllll r II stnlu bnr tnsk force on o new 
Aluhomn Constillltlon. Judge Pointer is a well•rc~pcotcd 
Jurist who is nnlionolly known for his htmdling uf com-
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77M Humor, fa mily: Sa11111cl. Clalrt, Sam, Pat, 1111d Tllt:ttJll 

ptex litlgntion. 111erc probably Is not n more complex 
ii,sue in our suue tllnn tbe wrh log of n new constitution. 

'TI1e s1n10 bar hns the expertise within its membership 
to conduct II sl1,1dicd, objcc1lvc n11d itnpllrtiol citu111ioa
lion of uny proposed constilution. 1 wnnt this tusk force 
tt1 lnrorm thu members or the lcgnl profession ttnd the 
public at large of tJ1e co111cnt 1111d l111puol of 1>roposnls 
ulreudy mude nnd those 10 bo mudc in 1hc fururc. 
Therefore. this lfilik force will: 

1. Study n1J conslitulionol pmposnl,, dctcnninc what 
change$ to the 1901 ConstituLion hove been included, 
nncl ovnluutc tbeir merit using the expertise in constitu
tionnl lnw fouud In our sum: bnr. 

2. Serve 01, t1 resource for nil thu groupR involved in 
the effort 10 dmft o oew conslltutton. 

3. Repo1't Its OndiJ1gs to ussis1 voters In rnuking an 
lntclllge11l 1111d Jnfor111cd decision nnd to possibly estab
lish n speakers bureau for lttfonolng interested groups 
or it.~ lindings. 



I hope thn1 1hi~ effort will 001 111kc n 
century to complete. 111erc is no do11b1 
tht1t it will be n long process, however 
tbc future citit.cn!I of our state will 
nppl11ud our Involvement. 

The next orco to dii.cuss is u Lawyers' 
C'nmpnign for Lugal Services tlioi will 
hcl!in lhl~ year. As we ull know. lowycrs 
huvc 1111 ctllicnl d11ty 10 promote the 
udml11ls1rnilo11 of j ustice. Mnny cltlzc11~ 
In Alub111n11 urc poor und cannot orford to 
hnve luwycrs ussist them in b11'!ic urcns 
such & housing. domestic violence. con· 
\umcr problem~. hcnlth cnre needs, nnrJ 
the problem\ ol the elderly. I know thn1 11 

number of lawyers 11~sht our ciu1.c11~ for 
low or no fees concerning these prob
lems. 8111 thnt is Mt the sruue us hnving 
an orp.oni~.ccl group 10 nssist those 1.:lic11ts 
where they wlll know where to go r111hc1 
thun using the piccomcnl efforts M pub· 
lie-spirited prol'esslonals who mny or 
muy not be ucccs~cd by Lhc poor. 

Therefore, I will be cnllin g on h1wycr.1 
ond locul bur ussocintions to assist wilh n 
fu11d•rui~lng drive ror Legal Services. 
Congrc~ h111-cul h,1ck fumJiag ror the 

Lcgol Services Corporation from ptL~t 
yr11r:.. The M!ltc of Alnbmnu hos never 
oppropriuted fund~ for Legul Scl'Vicc:.. 
The goo,1 work done by Lcgnl Service~ 
mtorncys 11nd 1heir 1111orncy voh1111ccr~ i:. 
tremendous. bui all lowycrs in 1he s101e 

huve u rt1~ponsihility 10 help. 
You will hcnr more nboul lhis lltun• 

puign during tht1 ycur. If every Alnbt1111n 
luwycr t.lomttcd tbt1 cqulvuh.:nl 111 rnoncy 
or 011ly one billable hour per yunr. Lcgul 
Service.~ would not be in consltlfll four of 
closing its opcrmloos for luck of funds. 
Tho cffon for o lowye, c1t1111>uign begins 
this ycnr. Perhaps it will conilnuc for ten 
ycnrs or indefinitely into the future until 
lhc: need~ nrc met, The A lnbnmu Sime 
Unr will ussist in thi~ effon which nows 
from 1he Pledge of Allcgiuncc 10 our 
111lliOr1111 nug which clmcs \Vilh lhc 
words: "Wi th liberty tmd justice For nll." 

Pinolly, us I have menltoncd n I ()().ycnr· 
old clocument nnd u possible tcn.ycmr 
projcc1, it is now lime to focus on one 
ycur, lhis year of 200 I, I cncourugc ult 
member~ or che bar 10 become involved 
with their oar 8$SOCintion thi~ ycnr. 111c 

qualifying clcndline for running for bnr 
commii..'iioncr i~ 1hc IIL~t Fridiy in April. 
All one needs to qunllfy is n no111l11nting 
pclltlon sisned by live lnwyc~ in your 
circuit. Your board of bnr commissioners 
is n hord-workins und dcdicu1cd group. I 
hove been nssoclated with the bur com
mission si 11c~ 1990. I con assure you 1hut 
the time invested In wo1 king with the bur· 
will he rewarded muny tlim:s over, Of 
course, thnl Is not 1hc rcnson to gel 
involved. but it is n n11t11rnl benefit from 
gelling to know your fellow lawyer,. 

Aud, If the suuc bar ~cm~ beyond your 
rcnch right now, plcn,~c mukc 2001 1hc 
ycur you get Involved with yoar local bar 
nssociluloo. I huvc truvc:lcd uround 1hc: 
state and have spoken 10 11 number of bnr 
Msocimions nlld olhcr lllglll group:.. Thost1 
locol hnn, need you. Yo111 1irne. mlent tuid, 
yes, trensurc (clue.~) kcop thoAe o,·gunizn• 
tlons encrgi1.cc~ This is nll very lmportnnl 
und n pnrt of our tl11ty ns pl'ol'csslonuls. 1 
encourage nil or you to become involved 
lnwyen; and I wish you oll the bcsl in your 
eITorts to promote the legal pmfc:ision in 
Alnburua in U1e year 200 I und beyond. • 

For an Expert Business Appraisal, 
Knowledge and Experience Make 
the Difference . . . 

HICE AND COTTON 

Ru .. cll fimmcl11I C'<1n\11l111111, In~. I~ un 
ln,lcJl"ndent certtlli:d 1m1ft',,l1innl hnn 
H~iullllfljl In bu'lrtl'" nppmhnl~ l>t-mlrc: 
Ru,,cll, owner. hn~ 1ht• O.\J~ricn~-e ,11111 re~ 
llj!ni1cd imtu~tl) cn:Jc,ntlnl, thfll 1"1" ,Jc 
1hr highest qnnlh)', L'~IJ\'1'1 vnhu1111,n, fur 
hll~lnc~~"~ 11ml pmlcs~lonul pmcliccs. Her 
Rfl11111llo11 With 1hc /\1111•ri<·hn RuRlncN11 

Dol,d•• lllHI ' · ..... t~ /\Jlptillset~ Nu1wu1 k. 11 1111tlu1111l 11011lhl11n ol 
CIA, I() I . lnd11pc11dc111 bus nc~~ upp11URll11,, expllncl~ 

her tc~1mrco, 111111fcr n wide rongc of bu sines~ 11pJm1i~11l 11ccd.,. 

VAI.UATION SERVICE USES: 
• Lrnc.ATION SUP~RT SER\llCCS 
• ESTATE Pl.ANNING 
• MERGtRS &. ACQ.UISITTONS 
• E.MPLOVE( STOCK OWNERSHII' PLANS 
• INVf.STMEl'{f AND rtNANCING DECISIONS 

RUSSELL FINANCIAL CONSU LTING. INC. 

ll U S 1N £SS VALUATION SC.RV IC~ S 
l',m Ollkc Llox 2.41672 · Monlgomory, A lnhnmn 1/11211, 1(,72 

1\:101ihono 334 613.60,t,I • Pnx 134 613 ti02') 
M•m~nr l\r1i,rk on llu,lncu Appml••ni Nbtl0!1UJ Nclwor~ 

SOUTH VIETNAM 
AHO 

SOUTH ALABAMA 
Tb • •D ea ne•• 

•• ••• Out • tb• •Lan 
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Our Profession's Odyssey 
As we en1er 1he 21st cclHUI')', our profcNsion iN 

cenain to witness chonge. We see the portent 
of chHngc in n,nny ,1reas. Prom vti11uoi; in 

which lawyers practice nnd with whom tJiey shnre tlu:lr 
fees, to the m111111er in which lnwyers pt'acrlce, the legal 
profession is 11uemp1i11g to dr;rnl wilh changes tlrnt are 
both funclumcnrnl 1111d uccclcralcd. 

Lust ~ummcr, the American Bnr ARsocintion's House 
of Delegates resountlingly defeated u proposnl 10 
amend 1110 Model Rules of l'rofcssionul Conduct which 
would hnve temovcd the loni;;-stnnding prohibition prc
ventfog lawyers from sharing recs with 11011-luwyci:s. 
The proposnJ, known as Multldlsciplimtry l'ructice 
(MOP), wM 11clvoc111cd ns a wny of lncreosing the 
rnngc or ~crvicos 1hn1 Jnwyers could furnish clle1its by 
allowing luwycrs Lo partner with non-lawyer profes
sionals, such as ucoountnnt~. 

MOP wu~ studied not only by n specially nppllinted 
COJiuttisslon by the A.BA, but also hy practically every 
state bar in the country, lncludfog ount Our MOP task 
force, hcnded by lmmc<liulc J>ast President Vic Lott of 
Mobile nnd CO•Clrnlrs John Molen of Birmingham and 
Bob Meadows of Opelika, studied this issue lust splin~ 
and rclcasc(l "pro MDP" Md "con MDP" unuly~es. 
ASB President Wade Baxley appolmod hlW)'ul's us \veil 
us accounwnts lo serve 011 U1e tusk force.1 J believe thm 
the Ml)p muusurc railed in the ABA House of 
Delegates uncl before the bo11rd or b11r comn1issions 
principally bccuuNc Lhe change of allowing non
lnwye1·s to pa,·u1cr with luwycr~ could not be rccnncilcd 
with our p,·ofcssiou's core values, among tbcm client 
confidemlnllty, lndependcncc of judgment und 11void-
11nce of conOicts of jnterest. Ii ls unJlkely, howt:ver, 
thst MDP will go nway e111ircly, espcclnlly since gever-

JA NUARY 2001 

al Jurisdlclions huvo modified their rulcR 10 permit 
lnwyefs 10 Shure fees with non-lawycn . 

ln November 1999, 11 eonforence s1lonsorcd by the 
I ,aw Practice Monugemcot SecLion t>I' tbe ABA w11~ 

held. The confc1•e11ce Litle was "Seize the Puture," und 
its purpose wos 10 provide lll1 lmetacllve forum for 
lt:udcrR or the lcglll profession to undel'$1nncl the future 
of Lhl.l prot'cssion, Rort through rhe impec1 of current 
developments rolovnnt to trends llffectJog lhe profes
sion und develop t.he tools ihat will help them move 
t11elr constituencies into a change proccs~ that will 
nicCI the ucmund~ of the 2 1st century. 

Not surprisingly, u number of the speukers and topics 
<llscussed m the conference addressed the need for n 
pa.rndigm sl1lft in how luwyers pructicc luw in order to 
meet tbe changing needs and requlremeuts of cllenL~. 
In thi~ reg11rd. a business model was suggested to 
replace the tradltionnl notions of practicing lnw.2 

The legnl profcs~ion is now bcsel with 1fle issue of 
m11lti-jurisdiclionul prncii cc (MJP). ABA Presidonl 
MLLrthu Bumotl has uppointcd IL commission 10 develop 
recommcndulions for ABA policy on how to govern 
mulll-judsdicllonal pruclicc~ so thal the rcgulotory ~ys
tem designed to protect lhe public caa uccom111oclate 
the changing 11111ure of the wuy luwyers prnctice. 
Recent symposia, os well us titticlcs In 11 number of 
profcssion:il publications. have dlscussed tlJL~ issue, 
including: "Om: l.iccnse for Life: A Puradiglll for 
Multl-JuriRdicclonal Prnclice,'' in Lhe s1)1'ing issue of tlle 
Profe.1·sio11a/ la w>•er; "M11J1i-Juriscllcrional Proctlce: I\ 
Cbullcnge for Bur Examiners," in the Novcmhcr 2000 
Issue of The /Jar l::Xa111iner: and "SLatc-1-lopping- UPl.. 
Cnsc T1·ylng 10 Cutch Up With Luwycrs on the Go," in 
the Decombor 2000 lssuc or the AB/\ Journal. These 



and other llrticlcs rencct the level of 
011cn1io11 1hm MJP Is generating wilhln 
1hc pmression. 

Prop<>ncnis of MJP mninlllin 1hnt UPI.. 
rules ucros~ the country an: vague nnd this 
cn:uu:s unccrtni111y for lhc counseling and 
LntnsuclionuJ prucliccs of lnwycl'!i whoso 
clients' mullcr.s 11111y tnkc 1hcm into Olh~r 
Judsdic1lo11s to odvi.qc or negotiate. Even 
if tho~c Juwyors do not crovel LO other 
jurlsdlc1 ions. they muy o(lvisc clients or 
ncgotinie for them in Lhose Jurisdic1lons 
via fux, c-mriil 1tncl Qlhcr 1cchnologicnl 
means to the cxtcni 111111 u cowt could 
Inter chnrnc1cri1c llicir activity us the vir
tual pructice of low in lhos.e jurisdiction.~ 
tllld UIIUUlhOrizcd. In lhis regurd, lhc 
S11p1'Cmc Cou11 of Culifomlu's ruling in 
the well-known cose of 8/rbrowcr; 
Montn/lJ0110, Cundrlll &: /i"rm1k., P. C. v. 
S111111rl(1r C'o11rt of Si1111a Clora C()tt11/y, 17 
Cul. 4th 119, 949 P.2d I , 70 Cal. Rpn. 2d 
304 ( 199A), is ins1nactivc. 

Becuusc of the nature of' their pmc1icc, 
1runsuctionul luwycrs cunnol ovuil lhcm
sclvcs of pro hue vice ndmission us do 
lltigmor~. Accordlngly, Lo mo~t 

observer~. ttnnsuct:ionul luwycrs nrc 
lncretL,ingly practicing where they un.: 
nm ndmhled, Indeed, tronsucuonul 
l11wycri1 11,auc 1b111 the &rune uotions or 
public pro1ectioo do 001 apply 10 their 
prnc1lcc ns they do to lawyers whose 
procilce Is localized wilhin II single Jurl~· 
dlollon. ThiR is bccnusc. ns they contend, 
their olic111s ctre sophis1ic11tocl and 
Involved wltl1 lnterstutc or lntcrnmionril 
1n1nsoc1ions. Consequently. these clients 
do 1101 neccl 1lte protecuon o( u s1u1c rog
ul(l1ory lluLhorlty IDOi, in essence. Is 
requiring 1hcm 10 rc1ain local counsel 
when doing so adds very litllc 10 the 
trnnsnction, 

Plninly. tho winds of chunge for 1hc 
lcgul profession arc blowing . Whnt will 
be the ulLimULc outcome or the current 
MJP clcbute or the Ungcrlng MOP Issue 
is httrd to tell. Bo1h Cl\11 for chungc lhul 
iR dromo1ic. The next l'cw ycors of the 
new century will be tut odyssey for lhe 
lc11111 r,rorcssion. The lcgol profession ls 
rcsilicm nn(I I nm conndc,11 rhm our pro
fession will ndnpt a, it has done now for 
more thnn 200 ycnni. • 

Endnotes 
The ·pro· 811d ·con· IOpMI WOl8 crlgllllllly pos111<t 
on lhO t,.,,·, Wob slto (wwwelallllrorpl last summer 
lhey nm bocn ~tod eoain ond c.,n bo d<rMi 
loaded. ltlJW/Of l'IIOll\bofs 01 the M!JI t11k ron:o 
included; MIison Davia, Blrm,noliam. 8-iy Bake/, 
BlmunghQm, fbi &11, Boy Mlnono; Olarlfo Crook. 
Momgomllf)': MIiton ouv1,. Tu$kOQUP, Biil I l~lr;1on. Jr .. 
Birmingham; Sonny Hornsby, follassoo; I lno Roben 
Kondoll. Mobllo: I Ion. Bra~1on K11trol1, Mobllo. n,omaa 
uiu. Bhmlnghnrtt, Dcbbfu Lona. Dlrmlrlghnm; llon 
Rosalyn Memogly, Blly MIHOIIO, ASB PrQSldOnl•Olu~t 
Larrv Morris, Atox C11y; ond Oonr1IJ l'uco. 81rm,ngh8m 
Tho IIO(l-fowyor mombonl lncllldoo Olarlos Maddox. 
Doti~ Wmy Ponico. Dim1'11Qhom, cJ1d "'1lue Smith. 
MOIIIQOfflil!Y I 

2. fol OJ1ampl8, in on onlclo onutlod, 'Tho Tomrorv 
Ahead: 25 Trands 10 Watch In tho B~s,nou ot 
Proct~no lnw: by 50,n1nor pan1c~nc Momlyn 
Astin T&rlton ond co ou1h01od by SllllOll Cho$tor. I 
found a number of tho 1ronds ldanll'lod hy 1ho writ• 
ors lnstnx:tlvo· fho global p1ac1lce; cllont·«mtrollud 
morkotploco: corrosivo lnlluonco of ~rood; tnwyors os 
husino$~POOl)IN rl!tt1or tMn mombors of lho bllr, 
paperle!s, bo1do1loss com111unlco1lmi, flux tlmo. llox 
ploca. road warrior. vlr1uol low lirm; nlmblo law llrm11 
con tn\o an Iorgo compothora; end dlnolu11on ol 
p!titllco mc,nopoly 

TIMELESS WISDOM 
Acso/J's Fables tvcre not umut !ll 

/or children -
Th<'V \VCrc written co help 

lc:,1tl1·111 lmpmvc: 1heir livri and 
1hc hve.1 c,( 1hr people 1ho.,e 
lc,1det11 bervc:. J\1!11(111'~ li1hl~ conx 
lcmlrm co make choices hu1 ween 
Mich I hlnJl8 1U1 u1ccd ond glvh111, 
nr ro11ancc and humlllty, 11nd 
~11ln~h lndllfocnct oml 
co,11r,11~~lo11. 

l\111aml1nlu'a 11r:w rdc ,L~t!, wl1h 
foreword hy .\oberr P. Kc.r,m:dy, 
Jr., "xplurc~ 1hc Jernll~ o( the 
c,mclc , wi!ldom lc:ft by Ac,inp. 
I Ir lnvhe, l.rwye~ to think 
11buu1 ch1lh1cter qunlllu,s th111 
Wt' ahoulJ both rcvete n11J tcvllc 
In ll'>lUc:ra. 

1>npnnnmlo ~hows how 
Al'"llfl'~ wl111l(1m ctm bencA1 
luwyc,ri. In I hrlr rnle n~ lcndcr8, 

Order Today: 1-800-577-9499 
Only $24.95 per book 

plu~ $3.00 S&I I euch Item 
(Add Anritln 1111lc1 mx I( npr,lknble) - -VISA I iW 

Or by check to: 
Seville Puhltshlng, RO. Box 12042 

Pensacoln, FL 32590,2042 

www.11cvlllcpubll,hlnw,com 
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• The Momgomery chuptcr ol tJ1i: Pederul Bar 
Associntlon lrns elec1ed officer, for 2000-200 I. They 
nrc: .Jeff Oul'fcy, president; Lynn Mukruy, lirsr 
vice-president: Miki• 1<.1111111·lck. second vice-pres!• 
dent; and Dorm an Wnlkt•r , sccrewry/tr~1bu1·cr. 

• .Jock Jnnecky wnb rccc11tly inducted IL~ president of 
the Alabrunn Defen e Lnwyers l\ssodruion. He b n 
g,rildumc of the United State~ Air Force Academy 
nnd the Univer..ity or AlnbtlllHI School of Law imd 
practice.,; wilh the firm of JMecky Newell. P.C. 

• Gregory S. Cuqfmnno wu, recently owurdcd the 
Lifcrime Achievement Awurc.l by the Assm:iution or 
l'rin l L.nwycrs of America. I le wa.~ only tlie fifih 
recipient of u,is nword t111(l lllc n,·st rro,1, Alubumu. 
The award wos presented nt the nnnuol co,1ve111ion ol 
A'l'LA in Chicago, nncl i~ given 10 u member for their 
llfc long dedication to the civil Ju~ticc iiystern. 
Cusimano L~ u member of the Gncliden fim1 of 
Cu1>in1ono. Keener. Roberts. Kimberley & Mile~. P.C 

• Alabama Asslo;tnnl Allomcy Gcncrnl MIii lld chcr 
h11!t been chosen to ~crve n thrcc,yenr term ui. u 
member of the 13onrd of Directors for the University 
of Alabunm Luw Stlhool l;oundntlon. The foundntlon 
meets m111uolly LO discuss und vote on busincs~ 11111L

te1·s or i1111,or1011ec to the low school. The bonrd's 
members not us udvlsors to tho luw school's dcu11. 

• ,Jo Allison Taylor, director ur Lcgul Counsel for the 
81derly in Tusculoosn, recently wm; uwnrdcd ccr1111· 
cation as un elder luw uttorncy by the National Bide, 
[,aw Foundation. NHL!• ii. the only organi_rotion 
tipprovccl by the Arncricnn Bur A,,ociation to offer 
the CEI..A dc,ignntion. (LCE is II Univen.ity of 
Alabnmn Lnw School Cllnicnl Program. funded In 
part by Wcsl Alnbnmn Pl111111i11g 1111d Developnicnt 
Council lhrough nn Older Americuns Act grnnt.) 

• Herh cr1 Hnrold West, ,Ir., of the Binnl,1gh1u11 nrm 
of Cabn11is~. Johnsl011, Onr'llncr. Ou mus & O' Ncnl, 
ri:ccntly woi. nnmcd us n membc1· of the SU1te or 
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Ah1bnmn Ronrd of 8:ir Bxuminers In tho ureu of 
huRlnesR orgnnizt11lo11s. 

• The Alt1b t111111 Judlclul foc1ulry (;nmmls.~1011 wns rep• 
r'c8ontt:d ut lhc 171h Notionul College 1.111 Judicinl 
C'ondm:t nnd EU1ic, In Chicusu In October hy 
Commission Cluurmnn Rllndnll L. Cole; Second Vicc
Choirn1:111 Jurnes M. White; Commission members P. 
Ben MQl.i1uchlin, Jr .. 0 ,1vid Scott. J. Murk White und 
Lee I!. Ponis: and Exceuuve Orrector Mnrgnret S. 
Childcr.. The Collcgc j,. conducted every two yetu'8 by 
the Amcricun Judicature Society'~ Center for Judicial 
Conduct Organizntions. It provides a nm-1m for mcm• 
hcr"N um.I sllll'f' of jucliciul co111h1ct commission~. judges, 
Judlciul cducmors nnd others lnterc~ted in j11clicinl 
cthlcR to lc11111 uboul new dcvclopmcnu. cxchnngc 
cxperl<!nces filld dlscw.s i;olutfon, HI p1ublcrm 

• Aluhnmu Supreme 
Court .Jw;tice .I. 
Cormun Hou.'iton, Jr. 
became the eighth 
1\lkubatchcc Arca 
Council Engle Scout to 
receive the NauonuJ 
DiMlngulshed Bogle 
Scout Awnrd. The own.rd, 
iTnntcc1 by the Nutlori:,J 
ijngle Seoul A~l)ociniion J,1.11/rr J, 0 11,.,,,n,, 
and the Nation11I head• 1/rmmm, Jr. 
qunrters or the Boy 
Scout'> of America, honon. Euple Scout, who not only 
hnvc uch!cvc:d ~uccc~s rn their cun:er hu1 who nl~o 
hove tut exemplury n:cortl of volunteer t.crvicc to the 
conununrty over the ye.in;. 

The nwnrd hns been grrultcd ,incc 1969 10 ~uch 
former Engle Scout ns Prc~ldcnt Gcml<l Pord and 
chic I' executive officers o[ Fonune 500 compoules. 

The uwurd was prescmcd 111 a special hnnq11c1 111 
November nt the Embussy Suites I lotcl in 
Muntgomcry. • 



ALABAMA STATE BAR 
ALABAMA STATE BAR MEMBERS 

TAKE NOTE OF THIS FIRST CLASS OFFER 

MAJOR MEDICAL INSURANCE 
ISSUED ON A 

GUARANTEED ACCEPTANCE BASIS 

ISi provides quality benefits for members, employees, and eligible family members . 

-

tw< Administered by Insurance Specialists, Inc. 

Underwritten by New York Life Insurance Company 
51 Madison Avenue , NY, NY 10010 

Policy Form GMR 

ISi 
EST. 1959 

THIS COMPETITIVELY PRICED PLAN INCLUDES: 

+ I 00 % coverage for In-Network provider office visits 
($1 S co-pay applies • max $200 per visit) 

+Co-pay prescription card with the $500 deductible plan 
+Deductible choices of $500 or $1,000 per calendar year 
+80/20 In-Network and 60/40 Out-of-Network PPO Plan 

+$3 ,000,000 per person maximum (some restrictions apply) 
+Maternity covered as any other conclition 

+Endorsed by the Alabama State Bar Association 

DON'T MISS OUT ..... Call or fax your request for more information (including f~ture s, 
costs, eligibility, rcncwnbility, limitations and exclusions) TODAY to: 

INSURANCE SP£CIALISTS, I_NC. 
33 Lenox Pointe, N.E. OAtlantJi, GA 30324 

(800) 24tw7753 0 (404) 814--0232 0 Fax (404) 814-0782 



Due IQ tltc huge 1'11crN1.vc /11 1,ot/i;u~· //Jr "About 
Members, Among Pirms, '' 11,,., Alabtuna lawyer will 
11fl lfl11gu p11/Jllsh 11drlrc.rsos r11ul 1cl.cpho110 1111111ber11 
1111/ess lite a111w1111t'cr11e11t relate.~ w tlltJ oprnitlg of r, 
11ew firm or solo practice. Please continue to se,td /11 
a11no11T1c111111111ts and/or nddn ss cltaT1ges tJJ lite 
Alabama State JJar Members/tip Department, al (3.14) 
261-6310 (fax) or J!O, /Jax 671, MoTllgom ery 36101. 

About Members 

Mi cki D1.1th Stiller onnounccs the opening of her new 
ollice m 124 W. RcynoklN, Ozark 363(,0. Phone (334) 
774-J 118. Officeb nn: hlbo lucu1cd In Montsomery and 
Selmu. 

Among Finns 

Lcltmo:n, Sicg11I & P11ync, P.C. announce~ that Robert 
R. Moddox bus buco111c ussoclutcd with the linn. 

Rogers, Young, Wollstcht, Juckso11 & Whillinglon, 
L,l~.C. announce.~ 1hu1 Roclwllc 0 . llunt has become 
an :i~socitue with lhc firm. 

Killion & no wun, P.C. nnnounces thm Roge,r C. 
Guillan ha., become ni.~ucintctl with 1hc finn. 

Sims, Gntddick & Ood~on, 1'.C. nnnouncc:., tlm 
Robin P. F. Roll~on lt:l.\ lx.-comc 11Ssociutcd wiLh the llnn. 

Hclmshtg, Lench, I lcrlong, Newmon & Rouso 
n1111ounccs thot Wllllnm I(. Lnncosler bus become o 
member of Lhc firm nnd lhn1 Lcsllti G. Weeks oml 
Louisa F. l.-011g hnvo bcconte us~oclo1cd wi1h 1hc firm. 

Morri s & Cnry, I .. L.C. nnnounce.~ thot Woyoc 
Cury hn., joined tlte 11nn ns on ns\ocialc. 

Roymond L Juckson, ,Ir. nml Jere my W. 
Armstrong onnuuncc 1hc rom1u1ion of Jackson & 
ArnlSlroJtg, P.C. Or/ices nro locateo ut 145 E. 
Mngnolin Avenue, Suite 20 I, Auburn 36830. Pho11c 
(334) 321-2006. 

Cuthinf,ls Kennedy & Assoclules onnounces Lhm 
Pulrick Patro nus ond Mlckcy 11, Wrig ht have Joined 
the lirm ru; ussoclt11es. 
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Wnshlnglon Group lntcl'llnflonnl m111ounccs UmL 
.lobn t, , ·n,tc has been named co1·poru11: col111scl Ju U1e 
131nnlnghnm office. 

ZienuUJ, Speegle, J ackson & JlolTmnn, (,.1-,.C. 
announces lhul Robln 8unck 'l\•ylor h11.~ become nsso· 
Cilltcd with the firm. 

Klemm & Gourley, r.c. announces 1.hc change or 
1hc firm name to Klemm, Gourley & Scott, P.C. nnd 
1hn1 1'11mel11 Ann Riignn Scou hns become u Nhurc
holrlcr of lhc f1rm. 

Sndlor Sullivan nnnounccs lhut Mnrcus A. 
Jl'.Ulkolku hus beco me associu1ccl wilh the li11n. 

Cnllls & Stover announce.~ 1hn1 Scoll Ji: Stewnrt 
hn.Q become u puttncr in 1hc Orm. 

Cnbanlss, Jobnslon, Gnrdn cr, Outt1u.s & O'Ncnl 
nnnounccs 1h01 Plane Bubb Mnughnn 1111d Nlkftu 
llnui:h Jordan bave become associates wh.h the non. 

WIimer, C11tt!S l<'ohrcll & Kelley, P.A. nnnounces 
thut L. Tcnnllnl Lee, Ill ond S. Dlll,!11111 Rowe hove 
become shureholdcrs In 1hc Jinn. The lirm nnmc has 
been changed to Wilmer, Lcu, Rowe, Cotes, Fohrell 
& Kelley, P.A. Rlchurd J, R. Rnlcigh, Jr. and Allen 
M. IJummer buve become us~ocl111cd with 1hc firm. 

Coen-Colo Bottling Compnuy United, Im:. 
nnnoum:cs llmt M, Willlorus Goodwyn, Jr . bus joined 
Coen-Coln United os vlce0 p1\'lsldc1H and gcoenll counsel 

ll um11lmiys Dunlnp Wellford ArulT & Stlmton 
Umtounce., Lhnl J1UDcs E. IJnllcy, Ill hn11 hcconu,i 11 
111e111bor of the linn. 

Dominick, Flelcber, Yc.lldlng, Wood & Lloyd, P.A. 
nnnounccs tbol Ann McM01tm1 unc.J Jomes P. Rcu 
ltnvc joined the firm. 

J11mci1, A. Kee, Jr . and l)nvld I,. elby, 11 nnoounce 
1t1c formation or Kc_c & Sclhy L.1,.1'. Kyle C. 
Bnrrcnlinc nnd Jon M. lluAhcs hove joined the rum 
llli 11ssoclu1es. Offices urc loc11ted 111 1900 ln1ernrt1ioooJ 
Park Drive, Suite 220, llirmingh1111t 35243. Phone 
(205) 968-9900. 

Olen, Nicholas & Coi,clo11d 1'.C. onnounces lhnl 
RcAglc Cope.land, ,Ir. hn.s become 1J/ c:mmscl with the 
finr1. 



Jcun M. Bruner und Thomas E. 
Rlm111er announce 1hc fom1111lon of 
Bruner & Rimmc,r, L.L.C. Office ore 
locnt..:d iu the Lawrence Building, 472 S. 
Lnwrcnce S1 .. Montgomery. Phone (334) 
834-1375. 

Luker, Cole & Assorlotes. L.L.C. 
H1111ounccs lhnt KRlhcrlnc P. Luker hns 
bccon,e un ussocinlc with the farm. 

Hnll, Conerly, Mudd & Holvlg, P.C. 
nnnounccs Lbllt Terry Ahm Sides hns 
joined the linu as u shnreholdor. 

lUII, Hill , Corter, Fmn co, Cole & 
muck, r.c. nnnounc;es thut Jum~ I{ , 

Scolc nrul MnrUrnAnn Miner have 
become member., of 1hc Orm /illd thnt 
.lcffery N. Mykkcllvcdt hns joined the 
firm 118 an ussuclulc. 

lln skell Slnu~htur & Young, L..L.C. 
announces that F. Lnnc Finch, Jr . h:~ 
become of co1111stJI to the nrm, nnd 1hn1 
N. And rew Rolen~trclch, Vnncssu A. 
Scott , Rynn M. Adoy ttnd 'f. Scott Kelly 
have become Msoc;loted with the firm. 

M, Cloy Rogsdillc, JV nnd Alh111 R. 
Whccler 111111ounce tho formation of 
Ru~sdnlc & Whccle1·, L.L.C. M. Sinn 
Herrin~ is 1111 assocl!uc with l11e firm. 
Ofliccs urc locmed m 1929 Third 
Avenue. N<lrlh, The Failey .Building, 
Suite 550, Blrminghnm 35203. l'bone 
(205) 251-4775. 

Fl'lcdmun & Pennln~lon, r.c. 
nnoounccs 1hnt C. Melanie Purvis has 
joined tJ1c 11nn. 

Ilu ck11hy Scott & Oukcs, r.c. 
U1111ounces I.hut M. 81·ent Ym·borough 
hos become ussocintcd with 1he firm. 

llond Arcndnll , 1,. 1,.C. 111111ounccs 
1hu1 Lhm Onrnley Coo11cr, AncJ,·cw J. 
C1·unc, Christopher M. 0111, Louis C. 
Norvell, ond 1'rucy Ucynolcls 011vls 
hnvc joined the nrm n.~ .issocintes. 

Cochrun, Cbor1·y, Glvl'lls & SmHh, 
P.C. announces 1hu1 Tc,·ry G. l<:cy bus 
joi11ed 1he t1rm. • 

DEBTOR MANAGEMENT 
SOFTWARE UNlllUELY 

DESIGNED FDR 
COLLECTIONS ATTORNEYS. 

PRICES START AT JUST $ 1700. 

1.800.827.1457 
JS TECHNOlOGIES. INC. 
1518 WILLOW LAWN DRIVE 
RICHMOND, VA 23230 

www.Js1oc,cam 

Take a moment now to check 
your address on any mailing label 
from the Alabama State Bar. 
Is it correct?-
If it isn't, you have until 
April 1st, 2001 to 
change it and still get 
it in the 2001 directory. 
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Or11iond S011zerville, }1: 

Arter 93 ycor~ on 1his eur1h Ormond Somerville, Jr. 
was coJled co his c1ernoJ reward on Murch 21, 1998. 

Ormond Somerville's deep devo1lo11 nml commitment 
ro 1hc pl'l1c1 Ice of low Md beitcnnont of his chosen pro
fcRsion were rnrc nnd exemplnry, He ~erved wi1h cli~1inc-
1ion ns cmmsol for Smnford University, the lnclustrial 
Water B011rd of Birmingham, Lhc Birmingham Public 
Library Board 11nd the Birmingham Board ofEducution 
for muny years, 1111d w11s recognized for his dislin
gulshcd service ro Lhc legul profession by bcillg numed 
1hc IJim,inghum Utlr Assoeiution "Outstanding Llwycr 
of Lhe Year" in 1987. Like both his fmher mid gruuclfa
rher, Mr, Somerville served os ojuslice oa U1e Afabomo 
Supreme Cotit'l. in 1972. 

Ormo11d Somerville wos nlso prominent In mnr1y 
civic, reHglous and professional mm,ers, including serv
ing :1s trnstee, elder and dcocon for lndcpondont 
Preshy1eri11t1 Church, director of' 1ho church Foundation, 
and rrustcc fpr the Birmingham Bar A!lmcinrlon Bar 
Aid 'T'rust. 

At,lridge, Gorct \11111\n twerp 

Moblle 
Admiltl'd: 1935 

Dietl: S1111tcmbur 25. 2000 

Callaway, Clyde W., Jr. 
l1ir111i11Rha111 

Ad111l11etl: 195 l 
Died: Nowm,ber 7. 2000 

Embry, Ja,ncs Bass,, Jr. 
Pell City 

Aclmfttcd: 1978 
Died: June 26, 2000 

Eyster, Charfl1s H., Jr. 
nectiw,· 

Atl111/11cd: 1948 
Dlud: M(llr;/t 3, 2000 

lltw ii>~ William P., Jr. 
Camarillo , CA 

Admilte<l: 1967 
Died: Augu~·/ JO, 2000 
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He lived a full life with m11ny intcrci.L~, inclucHng being 
on nvid genea logist, 11y fishcnmm nnd lover of noture. 

This resolution ls offered us u record of our ud1niru
tion 11ml affection for Ormond Somervllle, Jr. ond our 
condolences lo his fu111ily. 

Hc11dc,wun, Hownrd R"Y 
Pell City 

Admitted: J9S2 
l)ied: Jrmut1ry 3, 2000 

Ho/Liv, Murray Cobb, Jr. 
Winfield 

Ad111lt1ed: 1959 

Died: March 23, 2000 

Jl11rlght, Ole11 
Birmingham 

Admiued: 1955 
Died: ~eplember 13. 2000 

J<elller, Charl es Jnseph, 11 l 
Mo11.1go111ery 

Ad111/tred: 1991 
Died: April J, 2000 

S. Sltay Sample$, presldt'nt. 
Blr111/11ghao1 flpr A.1woc/(ltin11 

l cnthers, Jackie l'eflrl 
Momgomery 

Ad111/rred; 1998 
Died: March 5. 2000 

Mo11tgomery, Robert Munger 
/Ji r111i11gl,a111 

Admillad: 1939 
Died: July 26, 2000 

Starke, Walter Marcell11s 
Blm1/11gh,1m 

Admit/ad: 1961 

Died: A11g11s1 2, 2000 

W(l/lacc, Joa Robert 

Blr111i1tgha111 
Atlmltled: /()47 

DIPtl: May 23, 2000 

Wclcli, Hc11ry Burt 
Blrmillghcm1 

Admlucd: 1937 
Died: March 9, 2000 



Order 
Supreme Court of Alabama • October 30, 2000 

It ,s ordered that Rule 41(b) (51. Alabama Rules of Disciplinary Proceduiu. bu amended to read os follows. 
"(5) As to a proceoding bofore tho Otsc1plina,y Board, to conduct all preliminary matters, to rule on all rniltters of evidence, 10 
vote as a mornbor of tho panel on 1111 matters before tho panel, and generally lo guldo and supo1 Intend the conduct of the pro 
ceedl11g, For purposes or all hourfngs and proceodlngs. tho Disciplinary Hoarlr19 Ofrlcer shall havo tho powor and immunity ore 
circu,t judge and the Alaborna Rules of Civil Procedure ond Alabama Rules of Evidence. as applicablo to nonjuty trials In tho cir· 
cult court, $hall apply, except to tho extant that these Rules may prov1do otherwrse • 

It 1s further ordered that tho amondrnunt of this rulo bo oncctivo ,mmodlawly 
It is further ordered that the following note from the reporter of decisions bo ndded 10 follow Rule 4.2· 

"Note from tho roportor ol doclsio11s· TIie Ofcler amending Rulo 4.2(1l) (S), erroctlve OctolJer 30, 2000. is publlshod in that volu1110 
of AlfJb11mo Reporter that contains Alabarna cases from _ so 2d." 

Hoop\!r, C.J., and Maddox. Houston. Cook. See, Lyons, Brown, Johnstone, and England. JJ.. concur. 

Order 
Supreme Court of Alabama • October 30, 2000 

It Is ordered that ROie 4(al( 1 ), Alflbarno Rules of Disclpllnmy Procedure, be amondod to rood as follows: 
"(1 J Tho Board or Commissioners of tho Alabama State Bar shall appoint six panols of six members each, each panel to bu known os 
'Tho Discipl nary Btxtrd of the Alabama StatB Bar (horo,nalter relerred to as a 'Oisclplioory Boord') Each panel sholl bo composed of 
four persons who ara Sar commissioners. one layporson, and the Oise pllnaiy Hearing Officer appointed pursuant to Rule 4.2 of 
these Rules As used 1n these Rules. the term 'Disciplina1y Soa,d' shall refer to that panel involved in a panlculat disciplinary pro· 
ceeding, and tho tom, 'layper&on' shall mean a11 adult rosidont cirlten of tho State of Alabama who Is not now, and who nevor has 
been. a law1er. fhose Bar commissioners appointed to the Oiscipllt10ry Board shell be appointed for terms ol throo years. except 
whan appointed to nil an unoxplrod term. and they cannot serve more than two consecutive lull terms. Layperson members shall be 
appointed tor wms ot ono yoor 011d may serve unllm1tod successive terms. Any member appointed to a Disciplinary Board shall l:e 
requ,rad to ottond a three hour muning ses$1on conducted by the OUice of General Counsel of the Alabama Stalll Bar at Alabama 
State Bar Hoatlouarters. Membors who are lawyors will receive CLE c1ocflt for attending the training session .. 

It ls fur111er ordemd that Rule 4(a)(2), Alaban,a Rules of Disciplinary Procoduro. be amended to taad es follows: 
"(2) The Olsclpllna,y Hoorlng onrcer appointed pursuant to Rule 4.2 of these Rules and assigned to hear a parucular marter may 
appoint members of the board of Bar Cornm,ss,onors who are not mombors or the Disciplinary Commission 10 s111emporarily on 
a Disclpllnnry Board The 01sc1plinary Hearing Officer may make sum e temporary appointment to ensure thot a quororn of till 
Discipllnmy Board ls availeblo to hoa1 or 10 cons,dar a particular rnauur, IJut the D1sc1pllnary Hearing Of1icor's authority to 
appoint 10111µurmy n1ernbers of the Dlscipllna,y Bourd Is not restricted to oppoint1na11t of thot number of mon1bors ns may be 
necessary to sticura a quororn, and tho Disclpllnmy I laarlno OHicer rnny appoint as rnony temporary members es tho 
Disciplinary I hiar1ng OHicer deems oppropriato, up to the number re~uired to provido a full panel of six members. A roster shall 
be mado of tho names of the Bar comm1ssionors who are not membsrs of the Disciplinary Boord or D1sc1plinary Commission. 
and these temporary appointments shall be mado from that roster." 

II is further ordlllad that Rule 4(d), Alabama Rulos of Disciplinary Procedure. be omendod 10 road as lollows; 
"(d) Estobllslimant of Quorom, Majority Roqulrol.l for Disciplinary Boord to Act. Four rnernbo(S con&titute a quorom, provtdod, 
howevor. that the quorom must include a lay mombor. A panel shall act only with tho concurrence ol a majorlly of its six mem
bers, notwithstanding that fewer than all members ore presont to Cliliduct the proceeding." 

It ,s hinhor ordernd that these amendmenu be effocuve lmmed1a1ely, 
It ts further ordorod thot the follow,no note from tho roporier of decisions be added to follow Rule 4: 

"Nota rro1111ha reporter of decisions: Tho order amoncllrig Rule 4(al (1 ), 4(a) (2). and 4(d), oHecllve October 30, 2000, is pub· 
Jlshed in that volUrne of Al11bmno Reporter lhat contolns Alabama cases from _ So. 2d." 

Hooper, C.J., and Maddox. Houston, Cook. See. Lyons, Brown, Johnstone. and England. JJ .. concur 
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• 11111 

T he next Regulm· Session of tJ1e J\la.bnmn 
L.egislll1llre eonvtncs Tuesday, February 6, '200 I. 
Toe lnslitule will present the following revi~ions: 

lniers1me Bnron:emem or Domestic Violence Orders. 
Uniform Atblc:ne Agents Act, Revised UCC Anlclc 9 nncl 
the Unifom1 Blccuonic Tmnsnc1ion~ Aci. In the 
November 2000 Alnbama L.tuvy11r we reviewed the first 
two rcvi~icms. rn this nnlclc we will review lhc romnining. 

Revised UCC Article 9, Secured 
Transactions 

A mi:,Jor revl~ion of A11icle 9 w11s drof1ed onct 
opproved by the Americnn Lnw lnscitu1e and the 
Nntional Co11fcroncc or Commi~sioncrs on Unifonn 
Suuc L-0ws in 1999. It hns nlrcady been ndopted in '27 
states in the pl\81 two years. 

lltc Uniform Commcrcinl Code in Alobnmn WUJl 

adopted in 1965 nnd wns IURl revised in 1981. However. 
this revision is more wide sweeping Lhnn the earlier 
revision. CuO'enLly, nnuncln~ sw1ements are med ill 
either the probutc ofllce or In the Secrc1ury of State's 
Ofliee. Under this revision, the ploce or ming follow:; 
the domicile or the debtor r111J1cr than the location of the 
seeuricy. Also. tluire will only be one ccntml dnta bnse, 

For natural persons living in Alnbamu the filing will 
still remain in Alnbnmn. However, for hustncs~ entitles, 
nil hough locntcd in A lnbnmn nnd with property in 
Alnbnma, if they ore foreign bu~lnc:ss entitic:s Lhe filing 
will be in U1c stale of orgunlzuUon. 

ll is also envisioned Lhnt ntlng could either be pnper 
docwnents or electronic records. 

Article 9 is nut simple: the following s11m111ory of 
Article 9 Is ndopted fro111 the NCCUSL comments am.I is 
nol o m:atlSc on Revised Article 9, b111 ts n schemntlc 
summary of It relcvont changes provided by the dmflcl'll. 

J. The Scope tssu TI1is revision expand.~ the 
"scope" of A.Miele 9. Whnt this mcnns lilcmlly is lhul 
the kinds of property in which n security interest cun 
be taken by a creditor under Article 9 increasu over 
those availnble in Article 9 before rcvMun. Also. cer• 
tnln kinds of Lrw1sootlons that did not come under 
Article 9 before now corm: unuer Article 9. These nre 
some of L11e kinds of collntcrnl thllt arc included in 
Revised Artlc le 9 1h,u 11re not ln originnJ Article 9: 
snlcs of payment intangih les 11nd prnmissory notes; 
security interests crented hy governmental debtors: 
hcllllh insurance rccoiv11blcs; consignments; and com-
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Robal'I I. MoCurlny, Jr. 

mcrci11I 1011 olnims. Non-poi.scssory, blUlutory ngricul
tuml liens come under Article: 9 for do1cn11inn1Jon of 
perfection und priority. genemlly the sume us security 
interest.~ come under it for those puq,oscs. 

2. r crtccllon- Fiting a tinnnclng stu1cmc111 l'lltna.ins 
the do111lm1n1 way 10 pc,fecl n scculity interest in mosl 
kinds of propcny. It is clearer in Revised Anicle 9 thnt 
nting n Ommcing stnlerncnl will perfect n ~ccurity intcr
eNI, even if lhurc iR :mother 111ethocl of perfection. 
"Control" is the method or perfection for lcllur of crcdJt 
rlahlR und depoi,it uc-eounts, n.q well us for Investment 
propcny. Control wus uvnlluble only to perfect security 
intcn:sts in Investment property under old Article 9. A 
cn:dltor hus control when the debtor cannot tmn fer tJ1e 
propcny wW1ou1 Lhe crcdhor'ii conscm. Po~sc.~sion. ns nn 
tlltomutivc mctbod to filing n financing stntcment LO per
fect n security imeres1, is the only method ror perfecting 
n security interest in money thnt IR not pl'(l(lc_cds of sale 
from property subject 10 1111ecudty lnicrcsr. Automolic 
perfection for II purchase money security Interest Is 
incrcnsod nnlionnUy from ten cloys in old A, tic le 9 10 
Alnbnnm's current 20 duys In Revised Ailiclc 9. 
Atrnohmcnt of o purchnse money security inLerc.~l is !)el'· 

fcction. ut lcm1t for Lhe 20-diiy pcrlod. TI1cn another 
method of perf ectlon b necessary to continue the perfect
ed !!Ccurlty il1lerest. However, n purchnsc money scc1,1rity 
lnu:n.:i.t In ccmsumer good, remain" pcrfcctcd nutomati
cully for the dumtion of the security interest 

3. Cholc • of Luw- ln in1c111tn10 11ecurcd trunsuc
tlons. ii Is necessary to determine which nwtc's lows 
npply to perfection. the effect qf pcrfoo1ion and the prl· 
orlty of Rccurily interests. ll is purtlcularly irnporlmll to 
know where to file II flnanclng 1Hutc111c11t. The Revised 
A11iclc 9 mukes two fundon1e11t11I chMgcs from old 
Anlolc 9. In old Atlicle 9, the basic rule chooses lbe 
luw or the i.tnte ln which the collmerul I~ found M the 
l11w thut governs perfection, effect of pcrtcction nnd a 
creditor's prioril}', IJl Revi~ed Article 9, the new rule 
chooses the s1111e I.hot is the loc111lon or the debtor. 
Funhcr, If the debtor is nn emity crcutcd by regisLrnlion 
in n s1111c, the location or the debtor is the locution in 
which the entity is crcutcd by rcgislJ'ulion. If uu e1\tlty 
Is II corporullon. for clltunplc, the locnllon of the debtor 
Is the stnte In which the corporntc chortor ls filed or 
rogisu,rcd, In old Article 9, the on11ly thnt is n debtor is 
located ln 1be srnte In which ii hns It~ chief executive 
office. These chnngcs in bnsic choice or law rule.~ will 
chungo the pince in which II finoncing s1utcmc n1 i~ filed 



In u greut mnny insmnces from 1he place 
lt would huvc been tiled under old 
Ankle 9. 

4. The Filing Systc111-The filing syi,. 
1em in the Revised Article 9 iocludes n 
full commhmcnt 10 ccmrnlized illing 
one pince in every ~111te in wbicb 11nanc• 
ing s1r11cmcms ore lilt:d, and n liling sys• 
101;1 thm escorts nt ins from a system of 
med documcnLS tun !iystem of electronic 
communications and records. Under 
Revised Article 9. lhe only locul f11lng ol 
linnncing s1111cn1cnlS occurs 111 the roal 
cs111tc record~ ror lilnurcs. Fixcurcs ure 
i1cms or pc~onnl property 1ha1 become 
physically pnrt or the real es1ate, and o.rc 
trcutcd 1.1s pnn of 1hc rcJII estme until scv• 
cred from ii. 11 i~ 11nticlpn1cd 1h01 electron• 
ic flllng ol' financing stmcmcnts will 
rcplocc 1hc lillng of pnpet. Revised Article 
9 dul111ltio11s 1u1<.l r>rovisions allow u,ls 
1rnnsilion from pnpcr to electronic liling 
witho111 further revision of the luw. 
Revised Aril cle 9 inukci. LUlrtg office 
opcrll1io11M more rnlnisterial 1h1u1 old 
Aniclc 9 did. TI1e office thot files fuinnc 
ing 111a1cmcn1s hos no responsibility for 
the nccumcy of inform:uion on 1hc 1<11111:
nn:nts und is Cully ab~olvcd from nny li11 
bllily for tho co111cnt.s of nny stmcmc,ni,,; 
received nnd nlccl. rinw1dng s1ntcmcnts, 
therefore, muy be considcrubly simplilicd, 

Notice of Election 

There ib no signmurc rtt1uire111u111, ror 
cxnmple.. for a financing s1mcmc111. 

S. Consumer Transact ions Revised 
Artklc 9 mnlces n clearer di~tinctlon 
be1wccn transnctions in which thu debtor 
Is u consumer Ullln prior Article 9 did. 
Bnfo1-ccrnen1 of u security intcrcs1 then I~ 
included ha o co,1sumer 1rtmsoctio11 is lmn
dled di 1Tcre111ly In ccnnln respects in tho 
Revised Article 9. ExnmplrJs or consumer 
provlsloni; ore: n cons11111or ca111101 wuivc 
rcdcmpllon rights inn financing ogree• 
mcnt; o con.~1rmcr buyer of aood.~ who 
prc-pny11 in whole or in pun hns 1111 

enforceable intcrc.st in the purchased 
goods und muy obtwn the goods n, fl rem
edy: 11 consumt!t ii. cnlillud 10 disclo~uro 
1,f 1hc umoun1 of any dcf1cicncy ussc..~~cd 
ugnin~1 hian or her aud lhe mclllod ror cul
c11l111l11g the doCicieucy: tltl(I a secured 
c:1ccthor mny not ncccpt collutcr111 us pnr
tiul sntiRfnctlon of n consumer ohllgotlon, 
so 1h111 choosing strict foreclosure 11~ 11 
rcrnccly mcuns that no <!clicioncy mny be 
usscsscd uguJnst the deb1or. Although ii 
governs more than consumer tn111~nclions, 
the good faith stundurd bc..-comes the 
objective swndard of commcrclnl rcason
nhlcnCSli in the Revised Article 9. 

6. J>erault lllld Enforcemenl- Aniele 
9 proviHions on defnult nod cnforc:c111e1ll 
dcul soncrnlly with 1hc procedures for 

obtaining property in which u credilor has 
u security interest and ~lllns it 10 l>llti~fy 
the debt, when the debtor is in def nu IL. 
Nonnally, the crcdhor has the righ1 to 
reposses.s the prol)llrty. Rcvl1>ed Article 9 
includes ocw rules dcaUng w11l1 "second
ory" obligors (gunmntors), 11~w spcciul 
rules for some of the new kinus of prope.r-
1y subject to sccurily interests, new niles 
for lhti lnterusl.h of ~uhordinot.e creditors 
with security interests In the snmc proper• 
1y, ond new rules for tL~pccL~ or enforce• 
ment whcn thu d1:1btor Is II consumer 
dcb1or. These arc i,ome of the 1,pccilic new 
!'\lies: n seeun:d party (cn.:dltvr with sc:curi-
1y ioicrest) i~ obliged to notify u secondnry 
obligor when 1herc i~ 11 dcfnu ,, und n scc
ondnry obllgor generally cnnnot wulv1: 
rights by hoooming u bCCond11J:y obligor: a 
secured purty who rcpossu~scs goodR nnd 
soils them Is ~ubjcct to 1hc usuul wnr
rurttics thut urc pmi tll' uny snlc; ji111ior 
secured crcdJ1ors (subsoquc111 l11 priority) 
and llcnholclers who huvc med financing 
suuemems tum.I be 1101ilicd when n 
seCIJJ'Cd pany re~ colJntoml: and. 
if II secured pn11y i.ell1, collutcrul ut u low 
price 10 nn insider buyer. 1hc price thrtl lhc 
good~ should have ohrnincd In o commer• 
cially reasonable sale, nuhcr 1h1111 the actu· 
ul price, l111he price thnl will be used In 
culculatins the deficiency. 

Notice is given horowith pursuant to tho Alabama State Bar Rules Governing Election of Pres1denr-Elect and Commissioner. 

President-Elect 
Tho Alabama State Bar will elect a presidl'lnt·olect in 2001 to assume tho pros1d011cy of the ba1 1n July 2002 Any cand1d11to must be a 

mernbor In gootl standing on March I, 2001 Petitions nominating a candldato must bear tho signature of 25 members In good stardrng of 
tho Alabama Stato Bar and be receivlld by liuJ socrotary of the state bar orl 01 boforn March 1, 2001. Any candidate ror this office must also 
submit with tho nominating petition a blnck an~ white photograph and biographical data to bo publlshod In the May 2001 A/obnmo /nwyer. 

Ballots will be moiled between Moy 15 tmtf Juno I and must be received 111 the state bar by 5 p.m. on tho second Friday In Juno IJuna 8. 
2001 }, 

Commissioners 
Bar commissioners will bo oloctod by thoso lawyers with their principal off1cos in tho following circuits: 1st: 3rd; 5th, 6th, place no. I, 7th; 

10th, places no 3 and 6; 13th. places no. 3 ond 4, 14th; 15th, places no 1, 3 and 4; ?5th. 26th, 28th: 32nd; and 37th Additional commlsslon
!IJS will bo elected 1n these circuits for each 300 members of the state bar wnh principal offices herein. The new commissionur posltlons will 
be determined by a census on March 1, 2001 ond vacancies Cflnified by the soc,eta,y no later than March 15. 2001 

All subsequent terms wlll be for three years 
Nominations may be made by petlllon henrlno the signatures of five mombo1s in aood standing with princlpi1I offices In tho circuit in 

which tho olactlon will ba held or by th~ cartdldate's written doclaretlon of condidecy. Either must be received by the seoret11ry no later than 
5 p,rn. on tho last Friday In April (Apr ii ?7, 2001 ), 

aallots wlll bo prepared and malled 10 rnomtJers between May 1 and May 16. 2001. Ballots must be voted and returned by b p.m. on the 
lest Friday in Moy (Moy 25. 2001) to the Alubamu Sta to Bar 
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7. Efl'ectlve Dotc- Mo,t uf the 17 
~rn1c., which have tilrcndy pm,,ed Revised 
Article 9 nmdc 1hc Acl ctTcc1ivc July I, 
200 I. We do not CXJ)CCI Alab(llllll tO make 
tfol Aol cffectivo until sometime In 2002, 

This committee is chnircd hy r ,ui·ry 
Vinson, who i1, with ihe fim1 or Bmdlcy 
Amlll Rose & WWtc LLP of l3im1ingtu1m. 

Electronic Transactions 
Act 

'111c Hlcctronic Signnturcs in Global und 
Nu1lon11I Comme1'Ce Ac1 or '18-SION" wus 

passed hy Congress JJld signed by lhc 
Prc.\idcnt c,n June 30, 2000. Ibi s new fcd
cml lt1w csmblishes for the 11n.t time busc 
line rules to (ncili1ntc the nationwide use 
or olcctronic signmurcs, con11'1\ct~ ond 
1'i.\cords in commercial lrm1snctlons. The 
Al.ll'N focug 111 more 1111 cnnbling electronic 
tninc;uctlon ond removing cum:nt barriers 
to such transac1io11s 1hu11 on the technical 
requin:mems of electronic ~lgnu1urcs. The 
"F.-SIGN" fumaions to cswblish the legal 
cquivnlcnce or electronic records und sig
muurcR with pnpor writings 1111d manuully-
11lg11cd slgnnturo.~. 

Tl, e n1os t difficuJ t prohlcms require ·the 

111ost :i11.11ovn live responses . 1~,M,1 ""' UIJI~~ .. ~ ,111,, ,-,•11r111, 

Iii 1111 IC \'Out tornl 11rr1t1 '"'""nlr Sirrng1h IO ollr, 1111110 11.tl I CMIIII re, und INC•IWK IIIIIIIL'tlh11r l)', 
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.... 
: MISSISSIPPI VALLl~Y 'l'l'l'W 
'•., •' INSUl!ANC~: f!OMPANY 

TI1c fcdcru.l luw doc.~ provide stoles 
with limited omboriry 10 modify, limit or 
surcrscdc 1he E·Slgn Act basic provlsioni. 
to comply wilh su11e lnw hy the t1dop1io11 
of I he U nl form Bleol ron le Tunsnctlons 
Ac1. UB'l'A was drafted hy 1hc NmJoonl 
C1>11ference of Commissioners or Unifom, 
St.lie l.!1Wb in 1999 und In lhe 111~1 two 
years has been adopted by the 22 stutcs. 
TI1c following summary of u1rrA ii. 
ndnpu:d from the NCCUSL commenl!i to 
1hc Unifonn Act. 

Although rehtted ro the Uniform 
Co111mcrciul Code, 1hc 111lcs or U!ITA 
nrc prlmnrlly for "clcc1ronlc records ond 
electronic i.iinnturcs n:Jntins to o Lrnns
nction" thnt urc nOI subjec1 tc> any nniele 
t>f the Uniform Commcn:1111 Code. 
clleepl for articles 2 nnd 2A. A "tmnssc-
1ion" menn1, un uetion or Mll of 11ctlons 
occun·ir1g he1wt:c11 Lwo ctr more persons 
rclnting to rhe conduct ol' busincNs, corn
mcrcinl or governmental nffnirll, 

Ue'l'A applies only 10 tn1nsnc1ioos in 
which cnch party M$ 1111)\,'Cd by s0mc 
meuns ttl conduct thcm elcctmnicnl ly. 
Agreement is t:1;Se11tinl. Nobody is forced lO 
conduct ulectrunic tnU1suc1ionR. Ptmics 10 
clcc1ro11ic trunsuclions come under UITTA. 
hu11l1ey rnay also opt out. '111cy 1m1y vary, 
wnivc or disclol1n 111ost or the provisioni; of 
UP.TA by ngruCJne11t. even if it i~ ngn:ccl 
thnt bu!lincss will be tmJISllctcd by dectron
lc mcuns. 11,c rules in UE'fi\ urc ulrnost all 
r.lcfuult mies that apply only i111he event the 
1cn11s of un ogrecmcm do no1 iOvem. 

tlluctr(mlc commerce n,oflnS, of 
course, persons dolng bu.~lnoss whh 
01hor persons with computers und u:lc
phonc or teh:vlsion cuble line.~. ·me 
lntemc1 ls the great mnrkctplnce for 
1hc~c kinds of U'tu1sactiom 

A l'cw things ore known ubou1 tlie exist
Ing clc:c1mnic m!lfkcq,lnco nnd ihcrc nre 
some assumptions nbout the law that gov• 
crns trru1snctlons within it thn1 cnn be 
1nndc with r=~onuhle certainty into the 
fotun:. Elcctr0nic tmnsnctinnii me conduct• 
ud by communicating digi1i1.cd lnfom1n-
1ion from one µcnlon 10 nnolher. 1bnt digi-
111.cd infom1odo11 can be eo111111umC11tcd 
nnd NlOrcd wllhotrl 1.ho usc of pt1pcr, und 
tho bnslc lnngungc or clcc1ronlc ll'llnSuc
Llon~ is fully ond inherenlly pu1>erlcss. '!11e 
need 10 expand rcquircmcn1s In the law for 
writings und manuol :rignnture..~ so thni 
elcclJ'Unic n:con:ls nnd clecironic :iignn· 
ture:. will MJlisfy !hose rcqulrcmcnu. is 1hc 
nnc thing 1h111 11. ~1som1bly ccrtnln with 
respect 10 electronic 1m11snctluns. 



UUTA docs not ottempl 10 crenlc a 
whole new syMctn or legul rut~ for the 
electronic nmrket1)lnco. 11,c objective of 
UIITA is to make sure Ihm lnlllROCliOnS 1n 
the clcctl'OJ1ic mn1·kctplocc urc r1s ertforce
ubh.i us uw1sucLioM mcmorin 111.ed 0,1 paper• 
um.I with mununl signnture~. but whhout 
chw1ging uny of the substunLivc rules or 
luw thot npply. This is u very limited objcc
tive- 111111 :ui elcclrOnic record of o tmn~ac
tion Is ~1e equivnlen1 of n paper record. and 
1hnL nn clcc1ronic slgmmuc will be given 
1hc snmc lcgnl cffec1, whr11cvcr thoL might 
he. 11R n mnnunl signnturc. 'n,e l)osic n1les 
in Ul!l'A ~crve this single purpose. 

'11,e basic rule.\ arc In Sl'Ctitln 7 of 
UETA. The most fundnmcninl rule in 
Sccdon 7 provides lhut u "record or signa
ture may nm be denied lcgul effect or 
cnforccnbllity solely becuuw it i~ In elcc
LTOni.c forn1." 'l11c second ruost rundrunontul 
rule soys thm "a comroc1 nmy 1101 be dculccl 
legnl effect or cnforccnblllty lllllcly ~1u11C 
nn electronic record w:i$ used In Its fonm1· 
tion." The third mo.~1 fundnmcnull rule 
stutc:, lhru tmy law thul require, a writing 
wilt be 1m1isfied by on etcc1mnic record. 
And thu fourth bru.-ic rule provides thnl any 
slg11murc requlrell'1en1 lo the lnw will he 
mc1 if 1hcre Is an cleclfOnic signnturc, 

Ahno~t 1111 of the other rules in UIITA 
serve 1hc rundamemal principlci. ~ct oul 
in Section 7, anrl tend 10 nnswer bu1;ic 
lcgnl questions ubout the uM,· of electron
ic records nnd signumres. TI1ub, Section 
1.5 dctcnninc.~ whc_n informntlon Is legal· 
ly sent or delivered in clcclro11ic l'orm. h 
cstubli shc~ when clc:ctronlc delivery 
occun.- whcn w, electronic record capa
ble or rotcntlon by lhc rooip1om 1s legally 
sent nnd received. The tmditionnl nnd 
s1111u1ory rule tllnt govcn, rnull deli very 
of 1he puper memol'iallw1g II tronsnction 
cnn't he 11ppliecl to el1,;ctronic trunsac
tions. however, UETA wovldes 1hc rule. 

Anolher mlc that ~uppo11ii 1hc genoml 
validity of clect.ronic record.~ 11ml ~igno• 
lul'Cb in ltllnsnclions is the rule on Rttribo• 
lion In Section 9. Wcctronic tmnsactions 
arc mostly faceless tmnsoctions hclwccn 
Sllilngc,~. Ul!T'A SWICl> tl1111 o slgnmure ii; 
1111rlb11tnblc tO n 1,erson lf It is 1111 nci of 
thm person. 1md Lhru :ict 111ny he shown in 
nny 11111011\lr, Ir u security proccduru i~ 
used, i~ cfficncy in C$lnbli~hing thu 1mri
b11don mny be shown. In the faceless envi• 
ronment ol electronic lrnni.11c1 ionN, 1he 
obvlou~ difl1cultlcs of identificntlon nnd 
nnrlbutlon must be ovcn;omc. Ur!rA, 
Section 9 gives gulduncc in thnt cndenvor. 

A cliaii1al sigllnlllt'll IS really 11 method of 
encryptmn that utilizes specilic 1cchnolo1:,ry; 
however, UITTA mny not he chnmc1cdzed 
ll!i u dlgi111I signaLUre stnn1tc. II docs facill· 
lute lhc uso of dlgiLRI sig1111t11rcs nnd othcf 
security procedures in rules such ns the one 
In Section 9 on utldbudon. Section IO pro
vides ~omc rules on err<ln. und changes in 
m~'lllgt!!-. It favol'S the 1m1y who conrorms 
to the security procedure uMXI In 1he spe
c.inc: tmn~nc(ion ngaimt the pmty who docs 
not. In the event there is n dlsp111e over 1he 
con1011l uf the mcssngc. 

Nothing in UIITA requires the use or a 
dlgitttl signature or nny sccurhy proce
dure. It Is tcchnologicully ncutrnl. 
Pet!lon~ con UllC I.be most up-10,.dnte digi
tnl liignnwre technology. or less sophisti
cated ~ccurity procedures such 11.~ puss
wol\ls or pins. Whaliwcr 1>Mtles to Lrons
notions u~c ror attribution or nssurlng 
mcssngu lnccgrity muy l,e offered In evi
dence Ii there Is n dispute. 

Ul!'l'A Is proceclurnl, not suhstumive. l t 
doe-~ 1101 require anybody 10 use clec;tron• 
le tnmsnctlon.~ or to rely upon electronic 
records RJ\d signmures. It doo11 nnt pro
hlblt puper records and mum111I slg110-
1ure:1. Basic l'Ulcs or low, like lhu general 
nnd ~IClllttory lnw of controc1s. continue 
to npply ns they have nJwnys upplied. 

'l'herc 1\rc t hrcc provision\ In U lrl'A th111 
m.'ed ~pccinl nucntion. Fttsl, UE'rA 
exclude.~ transactions subject to the 
Unifonn Commercial Code, except for 
1hosc under nrticie.~ 2 end 2A, lnws gov
emlug c~tatcs und trusts, urnl uny olher 
specl lie lows tluu u stutc wunL~ 10 exempt 
from thu n1lcs uppUcd in UETA. Some 
writing w1d signuturc requirements in suite 
lnw do not hove on in,poct on thu enforce
ability of 1nu1suclioos, and hnve objectives 
lhllt should not be a!Tected by odoptlon of 
11 st11Lute like UETA. The llmit11tio11 or 
Ull'l'A tc1 ngrecd clecLronlc irnnsnc1io11s 
wlll cli mlnutc nny conl1ict with oili er wrll· 
Ing rcquircmcnls for the mos1 pnn. 

SC()Olld, UHTA provide., for "1nmsfor• 
oblc records" in Section 16. Not.cs under 
At1icle 3 1t11d documenlS under Art icle 7 
of the Uniform Cominereiol Code arc 
"lrnnRfornblc records" when In llh:ctronic 
form. Notes Hnrl docume,ns ore nego
Liublc instrumcn1s. The q11olity of ,1ego1i• 
ntion rtllc~ upon lhll-note or document ns 
the slnglc, uruquc item or the nhlignlions 
nnd righ~ embodied in the note or docu• 
me111. Mt,lntoining that quullly Oli R 
unique hem for electronic records ls the 
subjecl of Section 16. A Lrunsfcrublc 

record cxisL~ when there is R single 
authorltn1ive copy of 1hnt record exls1lng 
ruul unultcrnblc in tl1e "co111ml" of n 1,er. 
son. A person in "control" is n "holde1·" 
for !111., purposes of trnnRfcrrlng or nogo-
1iml11g thut record under the Uniform 
Commcrciol Code. Sect.lon 16 is cs~un
Linlly II supplement to Lhe Uuiform 
Commercinl Code, um[I Its rclevnnt urti
clcs cnn be fully amended or revised Lo 
accommodntc electronic insttll111Cn1S. 

'Third, Ul!l'A clearly vnlldnics conlfl.lCts 
fom11!d by elcclronie agents. Elcc1(011lc 
ogcms urc computer programs 1hn1 ore 
lmplcn1t:11tetl by their principals Lo do 
bu1,i11~ In electronic foon. ·n1ey opcmre 
nmomotlcally. whhou1 immediate human 
supervision, 1J1ough they certainly llfll no1 
nutonomous nge111s. 111ey urc a kind of 
1001 thnt pnrties use 10 co1tu11u11icnte. 
Section 14 provides that n porsort mny 
form II contnict by u~ing an electronic 
agent. ·n111t means lhnt thc principal, 
whlch is the person or entity which pro
vides the program to do business, i~ bound 
by the co111ruc1 lltul illl agent mnkc~. 

When somebody buys something on 
the Internet, thererore, lhu1 person will 
be assured thnt the ogrce111cnt ls vulicl, 
even though the tr1111Snc1lon Is conducted 
nutomnticnlly by D computer thnl soliclt.~ 
orders nnd payment infomu1tio11. 

Thrco sections, 17, 18, nnd 19 of 
UBTA. dent with clcclr"Onic records Lhnt 
s1mc governmental ogenoi°'~ crcnic lllld 
tlll!llll. The Institute is workina with stme 
ogcnclcs rn determine whnl port uf' this 
Act should upply to them. All three sec
tions arc currc111ly optionul. 

One thing Is cenfiin: electronic com
merce lnw is n renUcy. We will either be 
governed hy the federol lnw nftcr M11rch 
I. 200 I or by this Ac!. 

Dr1111 Mik e Floyd of Cumberlnnd 
School of l..11w Serves UR chnir 11ncl 

reporter for this commi11cc. 

For more lnfonnation about the 
lnstil\lle or uny of Its projecu.. cnn1uc1 
Boh McCurley, d~tor, Alubnmn Lnw 
lnstitu1r.:, OI P. 0. Box 86 I 425, Tuscaloosa 
35486·0013: fax (205) 348-841 I ; phone: 
(205) 348-7411; or through the lustitute's 
Web site, 111ww.law.M.ed1ilttll. • 

Robert L MoCurl,y. Jr. 
llobolt L Md:urlny Jr it 1h11 dinlaat o1 th1 ~ 
ltw tn11,1u1i et 1h11 lMMIIII!'( of Alobom, H• rvoo,>lld 
ht, ~~nrv11du•1Q nnd IIIW dnOrm lrt11111hu UnMJJ••IY· 
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J, Anlhonv McLain 

Lawyer May Seek Appointment of Guardian 
for Client Under a Disability, or Take Other 
Protective Action Necessary to Advance 
Best Interest of Client 
Question: 

"Thro1,1gh Lcg11I Services CorpoJ'Mion I have agreed 
to represent an Indigent individual in o l'e1j1ion 10 
Modify his Divorce Decree 10 1cm1im11e or reduce his 
child support since he is now unemployed. Me quit his 
job due Lo u nervous breakdown 1111d haR been hospitol
izcd twice for 1micidc nttempls. He hns stopped seeking 
psychuloglcal counseling becuusc he is scurcd of indi
gen~ health core systems amJ hus feelings of pumnoi11 
11bou1 being watched i1nd/or lnvestigutccl. 

" It has now come to my auemlon that chere. lu fact, 
is un ongoing invcstig:1tion about his alleged Sc.iituoJ 
ahusc of one of his chil(lrc11 two )'CMS :igo. Mc hns not 
been allowed vi~ilntion with his children in over a ye(lf 
pursuant to Lc11T1s in the djvorcc decree for tllis very 
reason. 

"Every Lime I talk to him 11bou1 nny facet of his c1u;c 
he bM a complclc emotional brcukdown. He cannot 
htll1dle nny SU'ess right now. L cunnot convlncc him Lo 
seek psy~hologicul counseling becuuse or his l'cnr of 
wlm might be reveulcd. 

" I le ls so unstublc, 1 do no1 believe l con proceed 
with the Pc1i1io11 10 Moclify, hccause Twill not be nble 
10 get him 1hrough a. cm111 proceeding or even the ells· 
covcry ncceRsary to prove his case. He has no lmmcdi• 
ate f'nmily LhnL I cnn call upon tor help. 

"l huvc been upproachcd by opposing coun~cl (who 
mus1 represent his clicnL, the c,1-wifc. who will not con
sent to a temporwy wrltllnr1Llon of the cowt-o l'dcred child 
suppOl't) swung tbm he would be willing to allow 1111 in
chnmbers prescnuitlon LO 1he Jur.Jge about our tlilcmmu. ff 
l do so. I will be divulging to ihe Judge ~1ai the tllan has 
a SCJiou~ c11101ional prohlom lhi1\ Lhc judge might wa,n 
me to establish or he mi~h1 oven order psychological 
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tcs1ing to sec if my clienl con udequatcly nsslst me with 
the cMc. In ei1hcr event, if lhc man goes to nny cou11selor 
further evidence would he rcvcnlcd 11bou1 his serious 
feelings of guilt 1111d remorse which could be used ogai.nst 
hl.111 la u criminal lnvcsLigaLion. 

I <.:unriot counsel wilh my cllonl as to which course 
LO take be~uuse he curmot deul with conflict without 1:111 

cmodonuJ breukclown uud l feel thls could jeopurdize 
his lif e, (i.u. ru,otJ1er suicide ottcmpt und/or bccnu~c he 
is incap;ible of m~klng rutiouaJ decisions). On the 0U1er 
hnod, I cmmo1 le:we h!J11 wl1hom relief from the 
Decree of Divorce because the 11rreaJ'uges would just 
keep adding up nt $950 per month. (He wns formerly 
employed at o very good wage working in nn inlensive 
cure unit ut 11 locnJ hospilnJ which cnuscd such u high 
child support uward). 

"Tum cunvi11ced my client's emodonnl instability iR 
real und l huvc tixpcrlcncc nnd Lntinlng LO mukc Lhal 
judgment. 

"I low must 1 ilt'O~ccd i11 properly representing my 
client? 

''This is, of course. urgent because 3 Lrial date Is 
coming up in n l'cw weeks nnd I nm r11r1hur conccr11cd 
for my clicn11s well being," 

Answer: 
The Alabamn Rules of Pt•ofessionnl ComlucL allow 

you to seek 11ppoin1monl of :t guardinn for your cllcnt. 
or Lo Luke any 0Ll1cr protective action l I' you reasonably 
believe thul your client cnnnor ndcquatoly net in his 
own interest. Further. Lhe rules allow you to diRclosc 
such conlldc,11.lttl lnronrliltion us rnay be rcc1uircd to 
ndcquntcly repro~cnL yollr client tmd advoncc your 
client's lnte1·es1. 



Ruic 1.14. Aluhumu Rules of Professlonnl Conduct, stotcs as 
follows: 

"Rule 1.14 Client Under A Disability 

(11) Whcri o client's ability lo rnnke udcquntely considered 
decisions In connection with the rcprcbcntution is 
lmpnircd, whether becouse of 1nl11orily. mcntnl disnbllity 
or for 11omc other rc11Son. the lawyer shall. us fur us reu
Ronubly possible. mni11111in n normnl clic111°luwycr rein• 
t lonshlp with I.he client. 

(b) A lnwycr may seek the oppoi11tme11t of u gu1mllt\J1 or 
uikc nthcr protective nction with re11pcc1 10 n client, only 
when the lnwyer ren.~onnbly believe~ lhnt the clicm cnnno1 
ude~1uutely net In the client's own intcrc~t,'' 

1'111.: Comment pnrlion of Ruic 1.14 tnkes note of tile fact th11t 
disclosure of the chcnt's disability coul d udvcrsely olTect his 
lnttl'l!.'.tS. The Comment dirccL~ that the lawyer muy seek guld· 
ance from nn appropriate diugnostfoiun in fulihcmnce of the 
client's best Interest. 

T he iss11c which you fnt:e t'Cl.Julrcs conslderuli on of the obli· 
1i1111ion of conndcntl11llty. but also requircx Lhut you nssess the 
situation nnd m11kc a rlctcrmlnatlu11 ns to whut you f'cul would 
be best, under the iornlity of 1he ci1'cums1n11c:es. ror your cli ent's 
Interest. In R0 -90-67, lhe Disciplinury Commission stated that 
Ruic 1.14 " ..• [Rlecogniws 1hat n lnwycr muy, on occasion, best 
1.orve ti client by tnl:ins action thnt. on first blush. might nppeat 
to be ndversc to the clicnL" 

In R0-95 03. the Disciplinary CommiR~ion ronsoncd thnt n 
lowyer confronted with such a dilemmu mu~, dctcnnine whnt is 
in 1hc ht:st ln1crcs1 of the client bused on the lnwyer's nnnlysis 
of all nspccts of the sltuntlon, Including opinions of medical 
experts. The Cornn1ission furtJior SUttcd: 

" Much of tho burdo,1 of this decision l~ pluced on the 
l11wyor who rnusr keep foremost in his mlmJ lhc incrciL~ccl 
stnndnrd of ,·es1>0nsibUily when dealing with u tllsubled 
ellen1. I le must MRess nil ospects of the shuutlon, Including 
expert medical opinions, bala11cing 1hc client's nbllicy to 
communlcntc nnd to appreciate tho ~crious decisions to be 
mode. tr lht lnwyor hlL~ doubt~. he should resolve those 
doubts in u munnor thnt best serves his cllem. The lnwyer 
i,;hould ulso uppreciate the Coun's increased concern in 
mUltcrb Involving lawyers and their rcprchcnuuion of 
inco,npete111 clients. 'The nonnnl llmituli ons on n lnwyor's 
self -enrlclunont 111 lhe expense ul' ucllcnt urc nppllcd wilh 
onhnnccd strictness when the cli ent b n child or othcrwl~e 
noL onpuble of mnklng fully informed ond volunu,ry deci
sions,' Wolrmm, ~upro, p.159,'' 

Hnin rd nnd Hodes. In tJ1clr ~Lise fl,c Lt,w nf Lllwyt?ri1111, 
deal with Ruic 1.14 nnd give 011 illustrutive cu,c wherein u 
lawyer I~ representing ti crimi11nl defcnd1u11 with diminished 
cupucity. 1-lMnrd nnd llodcs detonnlncd thnt the lnwyer ucts 
properly In urging his clie.ni. who hus diminished cnpaclty, to 
uccept 1J plea burgoln offered by the prosccutiotl nod to wuive 1.1 

possible irl8llnlly tJcfcnsc, even though ii would mean a C(lrwic• 
1ion on the clien1's record undo short Jui! term. 

Ho1.ard nnd HodCli conclude thul the lnwycr muy j udge that his 
clicnl'f! long•lerm be.~l in1<:rest woukl he bcsl served by ucccpting n 
short jnil tcnn rnther 1hnn an indetermlnntt: blllY in ll rnon1nl institu
Llon. l lu:1.nrtl and Hodes feel 1hnt in clo~e cu,c.~. the lowycr "connol 

be disciplined for uny nc1ion thnt hns n rcnsonoblc bnsi,; ond 
urgunbly i~ In his client's best imcrcsts," Section 1.14: 201 

Flnolly. Ruic 1.6, Alabama Rules of Profc.r,~ionnl C<xlduct. dCJtls 
with "conndentmlity ol information.'' Subl-CCtion (h) or Rule 1.6 
ull ow, dl..cl(1Nurc or infonnntion by o luwycr which is n1hcrwise 
cortfidenliol if the luwyer n:usmmbly believes dlMJIObUll! ib ncccs
Sllry 10 pruvent the client from <:ommliLlng II c:rimlrml uct which U1e 
lnwycr believes is likt ly to rc,Qult In l11'1111h1c111 tlc11th or Nubs1u11tiul 
bodily '11mn. The Commen1 provlsloo to Rule I ,(i 11llows Llmt the 
luwycr hnl> profc~~ional discretion to revcnl informu1lo11 111 order to 
prevent such consequences. Therefore, If y~1u dcturmln~ thot tht 
best Interest of your client would he served by rnuklng disclosure to 
lhc court of ynur client'i. condition. nnd the pos~ihillly thnt he 
mlght hnnn himstll', nnd thnt protcctivc mcMtu·cs 11hould he taken 
to prevent :,och hnnn, the Rule would nllow ~uch. In conjunction 
wlth Ruic 1.14. if you mol«: thls dctcm1inatlon. Oien you could 
~I.. oppolnuncnt of u legal rcprescnttltivc for your ehcnt to further 
pro1cc1 your client's lntere.~1. 

111crc is no definitive stondard which cuu Lie uJ.ll)lh:cl In such u 
~iluntion 10 guurn111ce 1he best result. 1l1e nrles ure foshionc<l to 
allow lhc lnwycr 10 nnolyi.c the client'~ enio1lo11ol sullC, In the 
interest In be udvnneed by the lnwyer on behatr of 111c clicnl, nnd 
then rur'l!uc whmcvcr nction Lhe lawyer deems bll~l l111tlcr obvious• 
ly difficult circumM1111ccs. Once the lawyer hns dctcnnincil whOI 
he feels to be the proper course of nction to hest serve hh client, 
the rulci. ulll)W the luwycr to do what ii. neccs.~ory 10 udvnncc the 
intere t of Lile client, while, Ill the same: tlmc, lni.uring pro1cction 
<Jf the client nnd hli. well being, lk0-95-061 
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'1111 foll"""nq continues, 
hls/QfY ol Akibllm,) COlll/y 

a>i¥rhoustn- '""" orl 
gm Mid ,omo of 11111 p,o-
p(o ~ cor,tnbutnd ro thmr 
groll't/1 If )'Ill} how, ony 
phorOfl(IJJ}llt of 11.,r/y ()I 

f}(osonr courtlt0tJso1, pJaaso 
(!HWllrd room ro: Somuol A. 
f/11m11111, Jr, M/1J/1011lc11 & 
Rumoro, 12,10 /Jmwn Mn11 
TOWO(, Blrm/nglll!m, 
Alobatn1135203 

Sn,nuol A, Rumoro, Jr. 

Etowah County Estobllshod: 1868 

Etowah County Revisited 

T he Blowuh Co\J11ty Cou11.house wus fealLtrcd in 
lhe S0p1omber 1990 Issue of '11,c Alabama 
l..i1wy111·. Since thnl time. n uew jall (u1d j udiclul 

center have been constructed in Ondsden. This nrtlclc 
tells the slory or these now structures. 

The genesis of tile new F.townlJ County Courthouse 
can be tn1ced to II fcdornl civil rights Jowsuit citing 
overcrowding und J><Xlr living condition~ in the ctownh 
County joit ln August l 991. n one pcrccm sale.~ Lll1C 

weot imo llffoct t.o thut 1he county could build o court• 
ordered joll ond ulso ronovuic lhc old courthouse. 'Inc 
new soles tax gcncnued $300.000 per month, which 
county officinls helicved was sufficient 10 ulso bul Id t1 

new courthouse. 
In !I Gadsden Tf111e.1• nrl iclc da1cd December 6. 1991, 

Lhe j nil building ofTor1 wns described as a $9.1 rnlllio11 
projcoL The urchitccturnl firms chosen were Wt11,~on, 
Wntson & Rutland (now known ns 2WR/ArchhecLs, 
lnc.) or Montgomery nod McRlmlh &. Oliver of 
Gudsden. The contructur chosen wns Roy Sumlin 
Construction Company of Mobile. The initial she 
t>reparotlon cos1 opproxlmntely $575,000 and was com
pleted by Chorbn Conblnictlon of Guntersvil le. 1ne 
nrtiele wem on 10 say 1h01 the county did not onll cipn le 
any problems in meeting o court-Imposed deadline of 
September l , 1993 for u new Juli. 

Molli tntra11Ct! IIJ J111Jlt:llll 811/fd/1111 

Erm,•111, Cmmtv J11diriaf Cr11tl'/" 

Unfortum11cly, the county did fnil 10 meet lhe dead· 
line. Ciutngc.~ were made In the phmR und design of lhc 
j,111. There wus u controversy over whether the jnil 
should h,wc n cou,iroom. 

It wns linolly decided thot the fucillty would be bet
ter served by a mulli•purpose roorn lluu could be ui;ed 
for arrnignmcn1s 1111d other 11011•j11ry c:oun hu~inc.ss 
while nlso serving other function . An Anicle 111 

Pcbnmry 1994 listed 1hc project n, co~1ing S 14 millio n. 
'Inc counry al~o paid more thun S 160,000 In fines 
bccuusc ii did not mccl 1hc September 1, 1993 dcndline 
set by United Slates IJistricl Judttc U. W. Clemon. 

The ll~W detor11Jon cen1cr finally opened In March 
1994 with 11 cnpucity uf 250 prlNonors. Co11Hlruo1ion 
costs of Lhc bulldlug wore $9,5 1nlllio11. 'l'he bulnnce of 
the $ 14 mlUion total cost Included purchuslng Lhe Jund 
and site prepurotion. This f(u.:lllly c:011 be expnnded in 
the fmurc by adding one Ooor und u tnc,w1nlne so Lbut 
the 1otnl prisoner pop11!11tion c:\n rcnch a 1t111Ximum of 
332 inmates. The new detention ccn1cr ih II modem 
fncllity nnd received an nwnrd fmm 1hc Amcricnn 
ln ,tltutc of ArchitecL~ for its dc!!isn cxe.:llenc:c. 

'TI1c Judicfal center w,d courlhoui.c renov111lnn proj · 
tc1s were pluced on hol<l bcc:uusc the ()nginul 1991 
cost cstlmotc of $ 12 rnllli on wui; updutcd 10 $ 15 mil
lion when ll wos time for the work to he undertaken. 
The county h11tl inili ull y clcsign111cd $6 ml 11 ion euoh to 
the new h11ilding cons1n1ction ond the old l)uilding rcn
ovu1ion. Since this amount 11rovccl to be inadequme. the 
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f'm1111•/11111 n/ n,.w E.,111 .. nh C:111111,v J11dlc:ial Comp/et 

pmjec1s were nol commenced un1II 1hc 
addi1ionnl funds cou_ld be npprovcd. 

Finnlly, in Augusl l 997. lhc County 
Commission npprovcd 11 $ l 5 mi Ilion 
bud set ror the new judiciol bul ldl ng 1uid 
the rcnov111ion of the cxlstln& courthouse. 
·n1e commission carmurked npproxi• 
mutely $8 million For n new building 
oaros~ lite street Crom the cxisling coun• 
house nnd adjoining 1hc dctcn1ion center. 

E1ow<1lt ('0 11111,1• Dr1e11tio11 Ctmtu 

111c plans included n bnscmon1 m 1he 
new building for muln1cnuncc nnd stor
age, Tho County Co111mh,Nlon nlso 
opprovcd nppro,,.lmc,1cly $7 1111111011 fur 
rcnovntiol) or the l 950 cou1 I house. 

Tite nrchi1ec1 for the new Judicial cen
ter wn~ Mike Ru1lond of 
2WR/Architccl!., Inc. of Mon1goillery. 
·111c urchiteeLS for the counhouse renova
tion wcru McBlrnth & Oliver or 
011dsdon. These were lhc R1tmo Orn,:i 
who colluboruted 011 tJ1e Juli project. The 
conNtrucllon mnnttger wu.s Dl'lster 
Consiruc1ion of Birminghum. 

The co1 nel'ltto11e lor the newly com
pleted judicial center \\>US luid with 
opproprin1c Mosonic ceremonies on 
Suturdoy, May 8, 1999. P1ob111c Judge 
Bobby Junkins spoke nt tltc corcmony 
und rc.,lo1cd thnl this hulldlng WM the 
third courthouse constructed in Gadsden. 
The On,t courthouse WM completed In 
18 70 nnd coi.1 11pproxlmn1cly S 13,000. 
The 1econd courthouse WM completed in 

1950 nnd cost approxi11101cly $ I mllllon . 
TI1e totul co~t of this new courthmm: 
fl\oili1y would exceed $IO n1illlui1, 

The new building is of moucrn design 
nnd mulches the style or the udjoining 
dc1cn1lon center. The focili1y hu~ l11cor
pon11cd ,tntc•of-thc-nrt counhousc plnn• 
rung. One 1111cresting reu1uro is 1hn1 the 
new Btowuh County Courlhouhc may be 
the only f11cllity in 1hc stuic with n drive
In window for the puymcnl ol court
ordered child support. The c11l1.cns or 
R1owuh Coumy \Viii be served lung in10 
lhc 2 l SI CCtllW)' by 1hcir new courthouse 
oncl !heir rcnovntcd 1950 Mn1cture. • 

Sources : Articles in the Gorlsc/1111 
71111es- Murch 2 1, 1990; )lll W 28, 199 t ; 
Dcccinbcr 6, 199 1; April 21. 1993; 
Nove111hcr I!, l 993: January 18, 1994: 
flebruury 26. 1994; P'cbruury 21, 1995: 
Fcbn,ary 9, 1997: August 27. I 9t)7: 
Fcbroory I. 1999; uml Muy 9, 1999. 

TI1c t1111hor thauks GadMJcn nnlivll und 
Birmlngh11111111hJ111uy Juhn Mlgll1>nlco 
l'or nsslsinncc In ob111Jning n1111erlul uscu 
in thl~ nrticlc nnd ror the photogrnphs of 
the new l:!towuh County r11cililic~. 

Simuel A, Rufllo1e. Jr. 
Sllmuol A AUlllll!o. Jr 111 urlldu,i!O of Ilic IJnM11>11'( of 
Noun 01111111 And 1h1 Unlvl<1J1y ol Alnt~1mo !idlool ol 
l"w I la 1MJ1vud n, foondlng dwl1J101•nn ol Iha Alnhm1111 
S1111 ll11r'1 rnmlly Low SGt11on 011d 11 Ml poucuco In 
U11m1noh1m w,1h u1, 1wm ol M gl1on1co II AUfflOfo 
f!lrnol• IGMld H lho blr COl!l11baior-.t ftr It. 1D1h 

Cirtu•l ~ - flllll Ir.I u • """""" c1 Tllo 
A.lilafflt l•~l4iUvlll 8ollfo Ht IM*f DI ft tll'J9 
2(0) 1m1 bM 1Xt11idlnlC1 llld toai !NII uw '""'*1 
r:y ti uie 11111 IJlli JMi4I n.ie1w,g '" Ju11 ll!l 111 ra1i,m 
Ct>1oniM in IIMI llM11d S1111111 Alflf; AelitMI JAG CIMIIC 

-
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M y tt.:nure ns president of tho Young l;11wyors' 
SccLlon seems to be passing by quickly. Wo 

have aeeo111pltshed much. For example, 
Todd Strohmeyer hug done u grout job orgunlzing the 
YLS Saodes1ln Son,lnl'lt. His committee Im~ conl1nncd 
rhc following speakers: Jud ge U. W. Clemon, Leo 
Couper, Worrcn Lightfoot, Jere Bensley, Carol Ann 
Smlth 1 nnd Uryan Stevenson. Please mokc plllns 10 
ntrcnd this sorninor f'rom May 18-19, 200 I. (Reserve 
your pince toclny. The rcgis11·11tion form is located on 
the fucing page). 

In ndclition, 11A YLS prc,1iden1, I wnll invited to speak 
to the new udmlttces during their admissions ceremony. 
Although my speech pu.lcd in compurlson to tho com-
111c1Hll or Judge Ed Cnrncs ;ind ASB Prcsidllnl Som 
Rumore, l WfiS nble LO share the following ln.-;piring 
~tory: 

I lcnry Peterson wns a fourth-string hnll'back on 
the Unlvtll'Sily of Alubamu football team, He 
rurely saw ploying 1irne. 

Sndly, prior to the Aubum•Alnbnmn football 
gumc, he received a phone cnll from home. He 
learned Lhal hls f11ther hnd died unexpectedly. 
licnry RpOke with Couch Bryunl nnd told him, 
"COllCh. I cun't be there f'or the gumc Suturduy. 
You see, my folher just dled nn<l I need to so 
home," With compnssion, Conch Bryunt told 
l-lcnry 10 forget obom lhe team und go spend 
tlmc with hJs family. 

Afler a few cloys 111 hllme, Henry called Co11ch 
Bryoni lo mil him thm he did nol wunt tu let the 
1011111 down nnd chm he would be 01 tho game on 
S:\llrrduy. Conch ary:1111 ugal11 told lrlm noL to 
u,ink abou1 the tenm. b111 lo spend 1ime with Ills 
rnmily. 

Nonetheless, rwo hours before: the g11111c oguin~l 
Alobnma's biggest rlvnl. Auburn. Henry wulkc<l 
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Colo Porti• 

In lo soc Conch Brynnt nnd said with gn;at pns• 
sion, "Cuuch, I want you 10 start me today." 
Cuach 13ry11I1l wus Luken llbnck and reminded 
1 lcnry thol he wui. the fourt h-string lmHbnck and 
Ihm he would be foolish to stttrt him al tnilbuok. 
He11ry wus po1'sisttmt. Fimilly, Couch Bryimt 
relented, hlll warned Henry, "Okay, I fiJtl going to 
put you in on the first series of downs. The first 
time you h1111 our 1e11r11, I w/lf ptill you out. Do 
you t1ndorstand'/" 

I lenry must hav(l und(lrstood. Henry run circlt:li 
11ro1111d AUllttrn 's dcfonse. scoring four touch
downs in the firsr half. /\t hnlft lme, Coach Bryant 
did 1101 k.uow wheU1er to hug Henry or hll him. 
Plobbcrsasted. Coach Rryoot osked Henry, "Why 
didn't you ~how me or tell me you could piny 
football like thnL?" Humbly, Honry respondccl, 
"Co11ch, you knew my Dnd. You knew ho was 
blind. Todny wlli, lhe Onit day he wai; nblo to see 
me pluy footbull 1" 1 

In my opinion, every one of tis is playing the game 
of life. including practicing lnw, before the eyes of 
God, our fmnlly, c>ur 1'rionc;ls and our ccmlcmpornric~. 
These ure powerful 111otiv11lions lo live life, nncl to 
procticc luw, to the very best of our nb1 IItic.5, 

We m·e o grcut profession] I hope lhut each of us 
wUJ practice low professionally and in a civil fashion. 1 
hope thnt each or us wi ll pt1y bttck our communities 
with nil of the blessings we hnve received ns u result of 
ovr careers. 

If you hllve any commenis obolil or criticisms of the 
YLS, please let me know. I cnn be reached at 
j cp@bww11c.co111 or P.O. Box 4 160, Montgomery 
36103-4 J 60. 

Endnotes 
me Information for th1& s1ory takon lrom Ferrai, Smvo, Quint WhlstMs 
INoshvlllo J Counirymen, 1999) 
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·--------------------------~ 
Judicial Award of Merit Nominations Due 

The Board of Bar Commissioners of the Alabama State Bar will receive nominations for tho state bar's Judicial 
Award of Merit through March 15. 2001. Nominations should be prepared and mailed to: 

Keith B. Norman, secretary 
Board of Ber Commissioners 
Alabama State Bar 
P.O. Box 671 
Montgomery, AL 36101 

The Judicial Award of Merit was established in 1987. The award is not necessarily an annual award. It must be 
presented to a Judge who is not retired. whether state or federal court. trial or appellate. who is determined ro have 
contrib~ited significantly to the administration of justice in Alabama. The recipient is presented with a crystal gavel 
bearing the state bar seal and the year of presentation. 

Nominations are considered by a three·member committee appointed by the president of the state bar, which then 
makss a recommendatlon to the board of bar commissioners with respect to a nominee or whether the award should 
bo presented in any given year. 

Nominations should include a detailed biographical profile of the nominee and a narrative outlining the sig,ificant 
contribution(s) the nominee has made to the administration of justice. Nominations may be supported with letters of 
endorsement. 
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ALABAMA 

The 
VLP 

and 
Life Insurance 

BY f'ROFESSOR PAMELA H. BUCY 

T he guard called to vcri f'y th111 my 
vlsll was cxricctccl. I lunging up 
the phone, h11 waved me through 

1111d pointed to n building down the rood, 
on the left Behind the gu11rdhouRo, Ille 
grounds at this housing project in Nonh 
Birminghum were spacious. Ncnl, two
story brick buildings were nmmgcd 
11round IOL~ of open space. although more 
or it \VIL\ 1:oncre le Uldll gnl!>S, At mid-

morning on 1hls ~pl'ing weckdny. folks 
wet'C 0 111 working 011 cm'll, stm1dlog 111 
1hcir yards. visillng, h11111,1l11g clot.hes on 
clo1heslincs. Ms. S1nlford1 WM walling l"or 
me by I.he road nnd led 111e to her npan
mcnt, on the corner. Inside her small sit
ting room, 1.hcrn were family pictures and 
religious picture:. everywhere. 

We ~ t on pltu,tlc covtrcd couches und 
M,,, SmlTord tulil me 11ht)111 livlng in the 

J.,A W OFFIC E PRACTIC E 
ALABAMA 

DIVOR CE, ALIMONY 
Ninth Editi on 

2000 Edition 
111ls hnrdl>ound edition ®nai,ts of 616 pogo, 
ant.I 11 convcnlcntly O'lJnnlud 11110 43 chnptc111, 
111c new cdhlon Includes updated chap1crs on 
Co11><1rntlons, Pnrrncrships, 1,1,Cs nnd l,LP•. 

by 

& CHILD CUSTODY 
Third Edition with 2000 Supp lement 
Thi~ cdicion ~ mbines whh the supplcrncnt 10 

provide over 900 pnac, of case IPw int.I foni,~ 10 

eJ•ls1 the busy prncthloncr, 1110 supplcrnc111 
con1nln1 uprlntc, in CMc and 11n1111ory lnw, 

Robort L. McCurley nnd Penny A. l)ovis 

SPECIAL TWO BOOK DISCOUNT PRICE - $135.00"' 
(Offer gontl 1111111 M11rch I, 2001) 

Both Lnw Office Prnc1lcc ($75.00) plus Divorce, Alimony nnd Child Custody (*6().00) ONL. Y $1:1~.00 
•Plus $15.00 uuc, Jhippin¥ and hnndllns Tot,tl • <Jt50.00 
Lnw Office Pmc1ice DcJkbook $&3.00 c11ch ($75.00 plus !ll&.00 tnx, shipping &.. hn11dllna) 
Divorce, Alimony 011d Child Custody $99.40 e~ch ($90.00 plus $IMO tux, 1ohipping & hnndllng) 

------ -------·-- · ...... ···----- ------ -----·-- ·--·--... ---
LAWY ERS EDUCAT IONAL PRE SS 

Post Office Oox 861287 
T 1tllCRIO()ff!I, /\ I. 35486-0013 

28 J I\ N U II R Y 2 0 0 I 

All orders m11s1 bG rll li:PAID. Make chccks 1>11yablo 10 
LA WYF.llS F.DUC/\ TIONAL PRESS. If 1101 satisfied you 
mt1y return the book withill IO dnys for n n,11 renmd. 



CHOOSE YOUR LINKS: 
" Family/Juvenile Law \ Criminal Law 

• Law Practice Management/Technology 
Litigation/Dispute Resolution • Elder/Disability/Health 

• Transactional Professionalism/Ethics • General Interest 

JULY 15-19, 2001 • HILTON SANDESTIN • DESTIN, FLORIDA 



/ :C.t:JJ~ :,a.. 
J, Ft/~ ster OeBuys. UI CLU 

You c,~tablish gm1lij for crculing 
wealth, We help you meet your 
goals, while protecting your 
family and cstnte through 
insurnnce and fiauncial produces. 

II 
The Company '!bu Keep.• 
231 I ll (g/,/()nrlAvimuir .'/outlt 

Sult,. 100 
B/n11/11gham, /\£. 35205 

'JOSl933•030Z 

et,r,j~UI. '"-'!""' b><• '~ ' ' ' u 
fQ 1'11~ MtiCl,c;,,.I. 1.liltll'>L COMl¥1UN rrv 

• FREE: 

• FREE: 

• FREI!: 

Moolcal Team Preview 
anti Written Pindtogs 
Con.f1.1r1.1ncc and Rl.lpS 
'l'o Your Office 
Written Reports If 
Case llas N'o Merit 

STAT AFPIDAVl'fS AVAILABLE! 

We have successfully completed 
over 10,000 cases for 3,000( +) 
law firtns. Our board certified 
experts work with you to 
maximize recovery. 

Health Care Auditors, Inc. 
JH77 Flll!ll1cr Sol!lld Orlvc 

Bldg. n, Sul tc 190 
ClurW11l\\r, l'lorldn H 762·$$Z2 

Toll Free 1·877·390-HCAJ 
'Mcplrnne (727) S79.flOH 
Tclucopler (727) S7H333 

W• att pl, .,ed 10 reotlYe your 01 il1. 

30 J I\ N U A R Y 2. 0 0 I 

projects, where she lms lived ror tl1c pmll 
five yecu'S. Sile llkes IL "because 1 do11' t 
have onywhere else to go." Is she ever 
scared? " f feel pl'etty sl1fe here. They do o 
IOl of shooting and stuff. But l got three 
rhings. I gc>t n phone lo U1c out,~ide world, I 
got my 9 millimeter und J got JosuR.'' Ms. 
StuFl'orcl hnsn'L ever had to use her gun, but 
she Hires LO be prep,U'Cd bccm1sc "you 
don' t look l'ot trouble, lrollble lfads you." 

Ms. Swfford told me nbou1 her VLPi 
cnse. F'or 37 years before seeking legal 
advice. Ms. SUlfford had been paying 
prcmh1ms on life ins111•11ncc for her-self 
nncl n number of relnlivcs. " l nl roacly 
buried one with th11t insurnncc," she said. 
She pays on il every month. Over the 
years. she hud borrowed ugulnst her poli
cies and wanted to do so uguin. The 
compuuy would not let her und she did 
not ur1dersLllr1d why. Ever')' tline Ms. 
Stafford wlked with the insurance 
agem whlch w11s pretty often since he 
come by monthly 10 collect premiums 
clue- he chnngcd the subject, awuy from 
borrowing on hor policies. Acccirding to 
Ms. Stafford, "He got thul sweet tll.lk." 

Ms. Stafford wenl to Legal Service~ 
for advice, 11nd soon received word thul 
LeUo Wmsort, n lowye_r e11rolJeu In the 
VLP. would help hi.:r wlLh her ittsurancc 
questions. Ms. Watson caUed Ms. 
Suliford wltb directions to Iler office. vlo 
o bus since Ms. Stafford docsn'I hnvc o 
car. Ms. Stllfford de~cribcd her visit: 
"Oh, Ms. Watson was so nice. She ask.cd 
me if l w11nted somelh ing LQ drink. She 
1old me to relax, sit buck, j ust ilk e l was 
at home. She introduced me to her secre
tary. I l'ell l ike I WU.\ Lulking HJ u l'lltluly 
member. J felt so comforwble. She sold, 
·1·111 here ror you. T'm going to light ro( 
you. I'm going to OgbL hard."' Ms. 
Stafford smiled and 511jd, "I like lhot. I 
like that when someone tnkcs my side," 

Ms. Stafford took her inRurnncc papers 
with hor, in Piggly Wiggly grocery bags. 
mixed in with sevcrnl years of junk mall. 
Ms. W1tt.~on found u,at Ms. StuJ'ford wns 
puying u huge chunk of her Income-
which for yeru·s has consiswd entirely of 
SSl disablllty- for lifo insurunce policies. 
including one on her husband, who had 
abandoned her long ugo. She also was 
unnccossnrily paying double premiums 
l'or ~omc of the policie~, was paying Full 
prerni\1m for her own policy ullhough she 
was elisl b le for u disability wnlver of Lhc 
premium. 11nd hud some overdue premi
ums. M~. Watson obtui11cd cupie~ of 

repluccrnenl policies, lulktd M8, Stuffot'tl 
lJ1Co dt•opplng the policy 011 her husband, 
got rid of the double coverage. ota!Dcd 1.hc 
waiver for Ms. Stofford's own 1>olicy and 
got Ms. Stafford's premiums up to dnte. 
She wn.~ unable to obtain rcfuncl!i of Lhc 
over-payments. 

Lcilu Wutson ulso udvised Ms. 
Slllfford not to buy any more i11surilllCC 
without checklng wlth her first. /\ s Ms. 
Swrford cxplai,1cd: ' 'Ms. Wmson 1olcl me 
1.0 call her anytime. nbou1 nnylhing. So. 
sometimes 1. cal I her up and just Ray, 
'Hc.!y dnrling, how 11rc you doing'/' " AL 
one poinL Ms. Stafford wanted to buy 
some tire insurnnce, but called Ms. 
Watson nrsl to u1lk Lo her about it 011d, 
uftcr beins advised to ·'sllly within your 
limit," decided nol to buy the insurm,ce. 

Wbat does Mi.. Stafford ililuk about 
Ms. Wmson? ''She's wonderful . Jus1 
wonderful. She helped me leam nbo111 
what insumnce lo get and whnl not to 
get. h 's nice how she 1•c(lchcd down nnd 
holpcd little pooplc. Liu le people in the 
project~ need help too. Pul yourscl I' in 
my position. You didn' t bavi: 011yonc LO 
buck you up. Dldn'l h11vc nothing. She 
wus Lhere for me." 

Lella Wmsot1 signed up with the 
Volunteer Lowyers Program almost o.s 
sooo tts tile Birmiught1111 Bor Assoc int ion 
started its VLP. Wby7 "Because I can do 
it. Bccoiisc I like doing iL. People need 
hc1p. When you're u prot·c~siomil, you 
should give buck.'' 

('numk.s to Lindtt L1111d, Wythi! /Jolt 
and, e.f/Uicially, to Leila H~1tso11) 

Endnotes 
A pseudonym 

2. fho Volumeor l!IW'/ors Program IVLP) bogan 
stotewldo In Alabama ln 1991, Modolod of tor tho hlah· 
ly sutcoS1;ful Mobllo Bor A$50Clfitlon VIP, h prtl'lido~ n 
woy for l~wyo,s In Alabomo 10 lwlp tholr communlllos 
A1tomoys enroll In tho program l1f agreeing 10 provide 
up to 20 hours par yGSr of fros IO~ol service to poor 
cltl1on1 or Alubumo. Cosos oro 11irorrud 10 lho VI.P 
rrcim L1111~1 Sf!lvle~, 0Ulr.0$111ouid tho #llllO Borom 
rerorrnl, lhe cases ere screened for morlt and complex· 
lty (ooch cnso should bo 1esolvu~o ln 20 liours or loss! 
nnd 1'10 polunllnl cllunt Is ~a1uuriotl tor incotno olloiblll· 
1y (tnuat 11\lll 01 125 parceni of povorty level, currenily 
Sl.116 monUlly for a household or four). 

Pn111ftln H. 81101 
~nmnlo II Bucy IJ tho Bolnbndoo Proruuor ol lllw ot 
tM U~l.,,rtil'f or l\lobomo senoor ot I.Aw ond wo, 
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Chrlnophor Leo Hawk,ns : 
Edward G. Hawkins 
Jeffry Alnn Hoad 
Robert J, Hedgo 
Froaoriok G. Holmslng : 
rroderlak Cl. Helmsing, Jr, : 
Deborah B. Hembree • 

rf!:~ ticefor all is 

more tlran jw it u 

r lid" ~. It i.~ ll timf' -

ho1wr1.1d kleiil ta 

whio h all hiwye l'S 

w,d a.LI A meri c anH 

aspir e. By vol 1m 

l l't>ri11g yo,, r I i111e 

c111d $/riU w pr<,-.vi<ll' 

lt!ga I sN·vices to 

tl,o.~e who C(l,nnot 

,wrmtill y obtiiin 

them, yon r,re 

111nl,1i11.g a :iignifica111 

coutributiu11 toward 

mc,l.•ing thot idea.I a 

r~nlit:y, 

T II I . I I I II I II I I I II I I H 35 



Wnrron C Hor long, Jr J Su,phen Legg S1evon l Nicholas Ellswonh P. S(aldt, Ill OonO White 
Bionda O Hotnck frnncJJ E Leon. Jr Pum R Nlkoloklt Januis D SuQl1 Jorrod J Whno 
Rand.ill Scott flo11lck MfaiyT long John R NI~ John W Shll,blOUUh, Ill .IOML WhllO 
Cllnrlos A lllc;ki Victor H lot~ Jr louit C NOMI! Clllfo,d C Shorpo J GOOIOO Whillrald. Jr 
Corolrno W Hinds Y O Lan. J<. Usa Tinslay Ollara Kld:C SN!w Cll)vdJ ~o 
I uc;l#n 8 Hodgo1 Stuart Y. luc;kl8 Thomas Micllael O'Hflla 8rubo1 Shoihng. Jr C Rd\3rd W,lklOJ 
Lym~n r llollond. Jr Onrloh Lucy-Dawson Coino D'Roa,, Ill Mich/Jet D $hl)ffllOn GOOfUO I( W1lhom1. Jr. 
Broox G llolmut Morco110 l Ludgood Larry C. Odom Richard L Shlold1 Rltlmd R W1lllomt 
SrooK G flolmu,. Jr Joffr0y L. Luthor Audono C Oldonbul Jonathan E. SJ\0111, Ronnln t Wllllom, 
Rlchord II llnlSIQn Willlom M I yon. Jr. Thornos P Olllnt'· , Vanessa Arnold Shoo11 Adon1 T WilllofiiSOn 
D. Chorlns 110111 Poro, S Mockov Mory Ellzobolh Ison Frnnklln L Shulord, Jr. C1inrlo1 S WIiioughby 
Rlch111<1 P, I lomo Ar1hur J. Moddon, Ill Brandy B. Osbomu Lorry U. Sinia J, ru1obolh wnson 
J (lordQn Hou~o. ,Jr, Todd C Molloua Hurrnnn 0, Pndgou Pe1rlck H Sims Mlchmil P. Windom 
Stownn L How111t1 Oo1h Mariotto-tvons Poto, J. Polughl, Jr Willlom H Sluon S1u1Mn fl Wl11dorn 
W Eugnno I low11,d. Ill Ml(hool E Mork John A Porker Eclward L D Smhh MICMOI A Wing 

((?,- Victor T ttudson II L A Ma11ol Harold D Parkman Ftenk10 Flotds Smith MmlC Wottu 

@;, is l/ 011nr /(oil 
M,clioul G Huov Crnlo O Mortin Donald C Pa1111dge Jason D. Smith 1<0111 C Woodford 
W GrtlflQIY Hugho, Stovnn A Ml!i11110 Oa'lld R Poelllf Rabon H Smith Jomea A Yooco 
Chr1s1opl1ur G Humo. Ill R Eclw,11d Massay, Ill R Jeffrey Perloff Selma LO Sm11h Rich,1d D Yolvortoo 

r1:1Jlecr.1 <mr effor ts Johll MIChnol Hunter R Edwnrd MaSW(. Jr Mlcllool K Po1101t Susan Gumolla Smuh Jny ,\ YOik 
W!tne J Hun1tov, Jr KG'lin r Ma1tooon fl. Jolln Perry Ma,v Etuaboth Snow Mlcl nal A Youngpotl!I 

ru garlw,· rlw 11m11es llfllndon In~. Ill Dom1nldc J Mntmnoa Cllrlstophar E POIOfl Domingo Se10 Jamu WIiiiam 7e.,glor 
Homdon lngo, Jr Josaph M Matm111J8 Ab<ltm L Philips, Jr S(Qtt W Souwllo Aloi W l01Jhby 
llrandon D Jnckson Thomas R McAlplno Will G Phillips Mark E. Spoa, Goorgo M Z!ighby 

(>j, I, m,,, wli o J. Wal1on Jn(lc$o11 Grooory 8 McAtoo Brundu J Pion:o Jon M. Spechnlsko 
Sldnu~ W Jnckaun, Ill Brinn P McCarthy J Jorry Pilgrim John Ronald Sponcur ····················· · 1!~1!~1111 Counl) V11l1111lrrr 

,,w ·t.i<:ipnle i1, r K .• ioc~kon, 111 Oonlol L McClaavo J, Casov Plpua Chandler K. Stsnard l.awr~ l'r11.rum 
Wllllnm O. J11c~son II JocquQllno M, McConoho S. Wualuv Plrros. V Joseph D. S1ondmon ... ················· · 

c,r g r111 i::<'d J)l' O bt>II O 
Jock F, ,Jo11111;ky Joson S. McCormick Leigh L Plpk n Ann Gathings S1oln Donbl F Aldr1dgo 
Joy A Jnyo Oouglo1 L. McCoy William E Pipkin. Jr Gregory B Stein Douf Boymlllor 
Jomes D .• Julfrloa •• tr Mnrcus C McCrory Crmg S Pittmon T. Jeff Stein Vlck Ball 

pro ,<rnm 11. If II U' Lind~ Cotl111$ JonJon Jomos H McDonald, Jr, JomOJ B P1111Mn Donald J. S1J1Wan Joflray G BlockWoll 
Cllndnco D Johnson Mattllow C. McDonald Patrfcfo J. Poodor Sarah H Stewon JR 11/ooka 

l1t111t! umittnd thr llanllld E. JohnJOn r dwilnt o McDOIIO~h. Jr Willlvm C Poole No,man M Stockmon Josa:ill M Cloud 
W Duvid Joonaon, Jr Mo"u; E McDowoll ChDrloi J Pon, Samuel L StQCkrnan Suam Cootoo 

11 r.1111 r c>J ,111 y 
Jame, C Johnsion Sto-n r Mcfllddoo Althur T Powoll. Ill llenj8111Jn F Stoko1, Ill Polrltk H GtiMJJ, Jr 
Neil C. JohnttQn W,lllom S Md'addon Jeon M Powo,, Margaret A. Stono Elim H Groen 
V1v111n G John,1on. Ill W1lllom T McGowin, IV Barry C P11no Shalla V. Stooo D Milburn Grosa 

<1ttor11 Py wlw Vivl11n G Johrmon, Jr toStor L Mclntvro Coiollno T Pryor Roderick P Stou1 Jool R. Homoor 
Androw M Jonua Chorl0$ N Mcltnloht David R. Oul1tmoYOr David A. Strassburo. Jr Konllllh D. Hompton 

µartioiµtt /l's i11 mi 
Oruw~rv R Jono• flobon 13. Malou11hlin Bratton L. flofnoy, Ill Todd s. S1rohmovar Kovln Hoo1d 
Joo Corl Jordnn Mlcl1ool S. McNoir A. Clov Aonkln, Ill Carroll H Sulllvon Jnmo1 A llinson 

0115<wiz1•cl pro bono 
Slurlov M J1111lc1J Kon1 Oyor McPhoil Vfncont G. Ropp Joae-ph A Sullivan Rolph W Hornsby, Sr 
Colin fl, Kom1110lly nooo A McPhilllps Royao A Roy. Ill Jomes W. Tarlton, Ill Aofph W Hornsby, Jr 
Cllds1o~ho1 Korn ColurnQO F. Moudor Jomoa Roborllhok Ann E. Taylor Gorv C Hu~kabv 

pro g rru11, plP.ruP no,onc11 A Kn,,IQr AuousUnu M~her. Iii F Grvv Rodd111. Jr Jeremy P. Toy1or Pntrlck lllmor 
fkl~Jnmln H Kilbo111, Jr BIii C Ma;slck Mork l AoddlU Rfchard H Taylar Stuon Moplos 

send tlwr 11c1111a ,md Fred W KIiiion, Ill Mlcholle A Maurw WIiiiam H Rooco SIDC/e F Taylor A MIC ManllllOll 
frdd W Klll11111, Jr S C Mlddlobrooki Gobllello E ROfl'/81 R. Slll'/W Torry Ooudas C Martinson 
Jwnoj W KHllon Chorlos L Mlllor. Jr W Boyd fleO'IOS SIIM!II L Torry G R Mahmood 

acldross to: Jnmes [ K1n1blOU',lh, Jr ChnstoPhor A Millar Eliloboth O Rolvn Blyan A. Thames Rohen H McCaleb 
WHIiom A Klmbrovoh. Jr M Kl11hlocn Mlllor T Dwight Rold Jose,,11 D ThotfOld OIIYld McOowoll 

A It, lm 111" ,', tr, U• IJ" r l\1ck O King,uo 0,ooq P MIiiing Eric 8 Reun Richard L Th,ry Joff(W'f W McKinney 
Richard M. K11kl)n111ck Joma, David Mrlls Horry H. Riddick C Greo !homos Barbfro Mlllor 

Vul1111t,wr Lmu y nr11 
B1ox1on I l(,u,oll, Jr Pomoto K Mlllsnin Kennolh J Aiomor Moli6sa A. Thomos £11robolh &iason Mooro 
S!Qphu~ I l(llmJUCk I 0011!01 Mims J OununRha Barry L Thompson Bun w Nowsomo 
MlchQOI D Knlghl Michno! A, Monlgomory Jomos V Robor lJ. Jr Rily M. Thompson 01on1 Porkor 

l 'n ,grw11, Snm anvlil KnJ0111 Slophu11 C. Mooro Edward luckon Robfnaon, II Coopor C. Thurbor 1 homos E Paikor, Jr, 
bonola J 1<r1l1lny 1·01ry Alon Moora Thomos M. Rockwall Edward R. llbbetts Jonathon Plppln 

P. 0. IJo.,· 67 1 , fra,1k H. Krutu Wllllnrn M Mooro M Uoyd Roebuck WIiiiam C. Ttdwoll, Ill (ornHl Potter 
Jo!uph O tc111nkowakl Lnr,y C. MOOlaf Wllllom C Rooddor, Jr Desmond V. Tobias Kn1rlno Ron 

l',fo11tl(o111,.,ry, AL 
8~nks C. Lndd Jock W Moflll)n J.innoo S Rogor1 Oaamond B Tolar Dao Rowe 
Leoh P Ledd W Kyla Morrla Robin Pr Rollaon George A Tonsmelre l Thorm1 RViln, Jr 
MdfV Carol lodd •tonry l Morri"4111D Ian Ro,onll\;II J Roben Turnipseed Orl!dl:ry P Rydor 

:1610 1. Gilbert B lmllln J Ollnlol MOlltlw Joy M Rosa John M Tyson Sr Toms. N Rydor 
Paul V I agurdu W Aloirondot Mololuy Jomoa 8 Rosaltlf G Hamp Uuollo. Ill IIQbo<t S Smi\11 
William n lMc:1111~, I Juluin MotllS Cecily I( Ro\llrock Pote J. Volla1 Don l lllflOII 
Jollnny lane OIIVld S Mayor lroth M Rouse Lowronce B. Voll Sh01ty D Thorntoo 
Alex f LftflklOrd. Ill Robllrt H Mudd, Jr Aobort H Rouw RJchord W. VoUmor. Ill Rlch:rd W linola 
Alex r l.MkfQ(d, IV M1chuo1 T Murphy Edward P Rowan Goorge M. WoJkat H C111uy Wolko1, Ill 
Oliver J Latour, Jr l'm1I Orndlov Myrrnv eonJnrnon T Rowo Emost Eugene Warhurat. Jr Jun,Wnna 
Forrerl S L111tu P. nuss1111 Mvlu• Andruw J Ruluns Harold W1lllom Ws&don S A. Watson, Jr. 
John L lnwlur Pm1I D. Myrick Elloa J Sood Slade G Watson 'hUIOQU w Wllltom&on 
Jolin N Loach, Jr Murk A. Nownll Wllllnrn H, Snllbo William W Wuus, Ill Aobort C WIiiison 
Goodmon G lodvMd Ju11101 B Nowmun Hnrry V Suttorwhllu lowronco M Wotlormork Stopljjn M, WIIGon 
John V Lee Frnnaos R Nlteolol Rlcho,d S Snwyu, A. Holmos Whiddon, Jr n WaynuWollo 

. 
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Jain lll11 llab81118 
State I• l11laate11 
Lawyers P111gram 

Join the Volunteer Lawyers Program and 
receive the ueaslc Issues of Law" manual on a 
3-1 /2" disk, free. This manual covers nine 
"bread-and-butter" areas of the law, Including 
adoption; bankruptcy: collections llllgatlon: 
divorce, custody and post-divorce; guardian 
and conservator by court appointment; 
mortgage foreclosure; powers of attorney; and 

'-·-":-~ btol....__~ .... ...._ ....... ......., -------
will drafting. To Jorn, simply complete the form below and mall to: Volunteer Lawyers 
Program, Alabama State Bar, P.O. Box 671, Montgomery, Alabama 36101. Upon receipt of 
your enrollment form, the VLP will mall to you the "Basic Issues of Law" disk. 

-----~-~~~----------~-----------------~~~~~, 
Enrollment Form 

Alabama State Bar Volunteer Lawyers Program 
P.O. Box 671, Montgomery, Alabama 36101 

Phone (334) 269 1515, ext. 301 • Fa>< (334) 261-6310 • www.alabarorg 

Name 

Address 

relephone/Fax Number Signature 

I wlll accept two cas e referrals In the folJowlng 1treaa: 
r Adoption/Leg,llmatlons D Bankruptcy 
n Family Law D Real Property 
n Probate 0 Where you nood mo 

Get on the list of very important people. Enroll todayll 

L- - - _......,._ --- ........... .-...- - ....,_ - - -.,,........_ ..... ---- --- - ... - - - _ ... ..,..,.-..--.- .- - -
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ABA Pro Bono Publico Awards 
The American Bar Association Standing Committee on Pro Bono 

and Public Service invites nominations for the 2001 Pro Bono 
Publico Awards. Flve awards will be presented to individual 
lawyers and institutions in the legal profession who have demon
strated outstanding commitment to volunteer legal services for 
the poor and disadvantaged. The Pro Bono Publico Awards were 
established by the ABA in 1984 to recognize lawyers and law 
firms for extraordinary noteworthy contributions to extending legal 
services to the poor and disadvantaged. The awards will be made 
at the Pro Bono Publico Awards Assembly Luncheon m August 
2001 at the ABA Annual Meeting in Chicago. 

for more information about nomination guidelines and the 
selection process, contact Dorothy Jackson. The Pro Bono 
Publico Awards. American Bar Association, 541 N. Fairbanks 
Court, 15th r-1oor, Chicago 60611 or phone {31Z) 988·5766. 

fhe nomination deadline is March 1. 2001. 

MARCH 15- 17, 2001 
Sllornton Chfcngo Hotol llo Towom 

• Om 18D uhlblllon boo1h1 

• E1111111ve umlntr tr1ekl lnoJudln& over 
1& 11alll•t 1duull1n11 Hml••n 

• tun tlC Crldtl 
Cybtr C11, 

• Acclatmld S,uu11, Aulhon 
• EIKtrotllc Clllrir10tl 
• 12 [duo1lrtul Pio111m lntdls ladvd1n1 

DK111t11 Mal*l1 
• Cl!nt111I, Solo t. !1111~ f"irlll 
ColiJO!tle/lJrce h ,~• 

· ~Vtnetdnl 
• Lllluhon/1r,1I T~hNOIOil' 
, P11cllc~ A,o A11lom11ion 

/I I\ l'ECHSHOW~ 2001 cm11 UllNCL RllilSIHAIION rDRM-
- ~~ --

Rtl llfwr ta111111d . ... ' "'" MOiii hllY Bild OIICOlflil n.1111 f!luvorr 2, ,no 11 
fl91 I tPt 1111, t11111t Mi Nd~._. ,. , ,,11. ,11, P1t,..111I 1111M at"'"lt1,IIW Ill n1~l1;t1111 l11111tt--

"'" ' IMO) Ill IMO HI IGI) • h• 12111411-ltll • llto A14 IICMlloO'#, 111~ lk~ot lli•M~ iJH1fl "" •" ... lh Niol,1t "11111 

lll!J' 
lJll\l Mllfli Pw•t1 ... tllN!f1.,41fMINIH1lllfl-, 

IUI ~~ t,, .. ,, Ii!!' .. , 
,.ii···"~"!" J "" .J .,,. 

Mlltlll!ll,I '"'"'''''""' ' J '"' "' .... f11~1t1!011'1M'*iflt"•""'81..._. U UII :.J1111 ,i..,,., ""'. .,, 
llt l•t 111•1.... \I \hh ,.._. Jt. .. O• 11HJ. , 
, ... ...,..... u ,10 "'"" 
(tilllt11t111 ,J SJt .JUt 
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Position Available 

Assistant 
Federal Def ender 
The Middle DlsLric1 of Alobunrn r cdurul 

Defender Program. Inc., 111 Montgon1cry, 
Alnbnmn, is accepting npplic:ulon~ for U1c full• 
time position of ossislllnl fcdcmt defender. The 
ufiicc is n non-profit C<11'})()m1ion providing 
legol rcpre.~cnlution to 111dlgen1 persons in fed
eral criminal cases and rclntcd mnnors in red
cn1I court. This poi.Ilion exist.~ due 10 1he pro
mo1ion of n staJJ member. 

DIilies of this position Include trio I und 
11ppellme representmion of omce clients In Lhe 
United States District Courl for the Middle 
Dis1rlcl of Alnbnmn nnd In 1hc United S1ute.~ 
Coun of Appeal:, for 1hc 81cventh Circuit. rN 
nddilion, office nllomcys contribute 10 n 
ncwslcllcr nntl truining proi.;mins for privnlo 
uuomcys involved in rcprc~cnuuion or indi
gent fetlcrul dcfcmlunlll. 

Criteria for this position Include citcolJent 
,ci.cm;:h, writing and udvocuey skills, uiu.1 und 
oppcll111e experience. conip111cr skills. uhllity 10 
communicme and work well with others. 
dcmnns1rn1cd in1crc~1 in crlmlnol dcfunse 
issues, and commltmcnl to ob111i11l11g j ustice for 
indigonl pcl"!lon11. An npplicunl mus1 be n mom• 
bcr in good stnndlng of u slnlc bnr 11nd hove a 
tlf'lver's license. Assisum1 fedcrnl dcfcndcri. m:ay 
nol cngugc in the privulc pmct1cc o( lnw. 

Sfilnry Cot Utls po.silioa depends on experi
ence ttnd is coniparobtc 10 ~aluri~ provided to 
M~i 1:1111 U.S. nttorncyi. wilh l>hnllur cl'.p<:ri
cnce. ThiR office provides excellent benefits. 

To npply for chc poRillon. i.end n lener 
describing your intcrcsl in tlw 1,osilion to: 

Christine/\ . Freemon 
P.xcculivo Oirccw 
Office of 1hc Fcclorul Defender ror 1he 
M iddlc District of Alnbrunn 
201 Monroe Strc_c1, Suite 1%0 
Montgomery, Alubnmn 36104 

Aloo, enclose a re.,ume, references und writing 
sample. 

l;innl selection b dependent upon 1ho 11ppro
priation of funding and consnltotlon with 1hc 
funding source. Thil, prugrum is 1111 Bqunl 
01>POl'llll11ly l!,upluyur und Cf1C0Ul'll8tll WUnl!ll\ 

nnd minorities to oppty. Thu position is open 
Ulltll nlled, 



We're wanted 
behind bar in fifly 

'411tki/y, IN 'r(' 1/0111 /J(•/,i11r/ ,l'<IIJl 'S, 

A~ 1lt1• 1111111111\ fl1°Nt ll11r n•l1111,.f• Hllr• i11~111·111u·r 11111l(·rwrflf•r 1111· NHl1• 1·1·11H1111 wr' ,·,, 111 l,11~1111'~~ IH 1,1 

k1·11p '1111 111 l,11~1111•11~. \Vt-' l'I' lllll')(•r:; r,1r l11wyn1·~. An,I 11111111• 111,r ii11•<•plli111 OWi ' r,o ) l'lll '>l nµo w1•'\lf' 

l1t'l' IIHl l' dw (1fi1 fnrµ;, ~f Hillf tll'\\ifll'I ' i11 tltt• l: (JU II II ), \~/(,' vt' llt'l ' II l f11• 111111(1~ or 11•11f t••fll ll' IIIWytt f~ 

11ll'r1·o><illf< ,,II 11,•ur \Vfii,•h ill wli) w•• q , oxpundo<I uur 111wr mio11~ '" >"'" ~11111•. \V,, ,,, ltii.111) 1•,1111tl 

I,) l)11fr ~ l'h11lp~ l), •11111 lh· h 11ml l.i\ t: E Fin1111l' i11I. '\ 01 ouly dull w t' dn11'11•11111111•11• 111th )U II Su 

r 111111• , i~h Ill! 111 w~vw.11111(111111.NIOI , i\1111111•1 1111 1'I f1••ri,•111·,•tl 111111,wwl'lwr 111111\ tritl) ltr hi11d ~1111 

nll tlw 11 n), 

0\ )'O Ii k 110\ \J~ 

0 ~000 \nun,,, llllf'I l11•t11tu11 r I mot 1111 



ALABAMA STATE BAR 

Statistics of Interest 
Number silli ng for cxilm ............... , .. , ...........•............ • ..... . . 553 
Number cerli!icd l<) Supreme Court o·r Ah1bnmn .............. . • ...... ...•....• .. 357 
Ceniricntit,11 ,·utc• . ................ , , , ................. . . .. .. • ....•....•. . 64.6 percent 

Certification Percentages : 
University of Alnbamo School of Lnw .................................. , .... . 87.3 percent 
Birminghnn1 School or Law . ....................................••.•....... 28.4 percent 
Cumberland School of Law ............ , ......... , ........................ . 87.1 percent 
Jones School of Law ......... . .. ........ , , , , , . , , , , , . , ................•. , . 30 percent 
MlJes College of Law ....... ....................... , ....... , • , .. , ........ . 18.2 percent 

*Includes only tho.ve ~·11ccesefully pa~·si11g bare.mm n11d MPRE 
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Alabama State Bar Fall 2000 Admittees 
Ahboll, l'hllllp M11uhc:w 1Jugg6, Orion Christopher Dmn e, fodi H. Rc:CHC: Uiirrls. llrudlcy Monln 
Adtum, Scou B<lword Rurkhnlter, Hll1,111>ct.b Angelo Drlnlillrd. t..aurn Andren Haug, ChrlNtopho, Cl1riNtln11 

Adny, Ryon Mlchn.el JJutlcr, Jonolhon Lloyd Orl11k1ml, 'l\1r11 Mcndr1ly11 H11wkhlll, Lnno Koy 

Agcc-Klmbroui;l1, Monico Yvette IJyl'd, Heverly Ann Jl:dword11, Jnson Clark Hoye.~. 1inn Mlchdlc J111:ks 

Alford, Jo~httn Mnddux C11l11, 1\inltu Michelle Rills, Pn11c Alexis Srnnlcy lluync~. Wnllls Spencer 

Allen, Joseph Mlchacl Ill Catumusn, Juno Margaret Lllird Ennb . John Tltolllll8 Jr Beu<lrlx, Miohcllr Ly111, 

Alle1\Jitel11, Ro'le Murie Caputo, PnscuJ Bcnoh £rkks on, J11ncllo Millie fUgluowcr, Ouvld edwnrJ 
A mlll!OII, TltOlllllS Ollben rn Carllon, Pt11ricil1 Knlhryn Est.rs, Allen McLean Hodrie, Dnvld J1"011 

Amt.hor, Rchccc:11 Ann Carotht l'!I, Rohen Leroy Jr. F:uh1111ki, fo,on Robc:rt ll ulllfll'ld, rrnnols David Ill 

Andl!rson, Jeffrey Micl111el Cnrroll, l.(lnnlc Jny~11n f.zcll. P,1mt:111 Rcnu Holly, J11~un I.ell 

Andrews, Arynn Jlugh Cll!ih. Brlnn Vcrbuo F1irriu~on, Rulph Allon ru ll ohm•s. 8dwn.1•d llnrl II 
Ashmon, Melvin Bus.one Chn111111II, Jcnnnn M11ri11 Dnvis Pl.sher. Angcllrn B1i1J1be.lh Holme~. Snmucl l{ny 

Atwood, Jrlmc~ Unnl Jr. Clmtuwnnlch, C111tclcy11 C:uhy 111etchtr , Uv11lyn McRco Uop11cr. Chnrl Allen 

Bnlclwln, ar lon l.ynn Chl!lhulm, Mrlkn Shukir 1/lood, Kcnnclh P111t'ick n ow11rd, John Allon Jr. 

Bnrubo8h, Clnlre Clements, Rolph Mnyo ITI Floocl, Khri~ti l)us~ Uowton, Shelley Dlnnc 
Boroell , Stn.cl Len CINncnts, 1'c11,~lc Pn1 rice liloroncc, WIiiie Sr. Hudson, C11mh1Qo l.cAnn 

Bornett , ·niurnn~ Paul Clei11mo1L~. 'rrnccy Leanne Ford, Jtffrey Cl11rk llu dson, Kimberly Bnincr 

D11sch11b, Denise Adcllcne Clln. Rnymond Spencer JJJ _Fortw1e, Willilun '1110111M Jr. Hunt, R()Chcllc OlnllC 
Rcully, Kevin Wnlla:r Cochr1m, Anacin Ann Fos1cr. 1imuny Kenneth Uuut. Suinn 13. Fon,cco 

Jlcrdnn, 011Yld Lee Cochrnn, Rynn Kent F'owl1.1r, Miahnel Bric Jr. Hufltr r , Runuld Colmmn 
Derry, Inn Mlchncl ColTet. Sheri l...ouisc llull Frnnccx, nnrhnm F.llcm Jenkins Huntley, Robcr1 Todd 
Bells. urun, Motl()w Cok loui;h, Steven Rundolph Gnbrlclson, Yvonne Vernice Hutchinson, Snndrn Ellen 

Uluck, Kevin Roger Cole, Curl Allen Ill Gurotir, Chri~tophcr Richnrd Isbell, John Prnnklln 

Uolden, Onnn Jcnn1ie CnlllnH, Jolin Duviu Gates, Ooorgc Prn•1,lcr Junsco, Chri~I)' Lynn 

Uni~ . Audrey Mcllm, Connell, Jn~ou Wllelllcr Gouse, Rundnll Kcnl Juskolku, M11rcuR Alo~nndcr 

Doles, Lorc1111 Dcnl$c Connnl, llugh Vi111or Geisen, Jo11111h11,1 Rohlll'I .lernl1411n, Adcro Soylni 
Uomnr, Wlllhun C11lvi11 Co11r11dl, Murk Thomri~on Geisler, Kimhc:rly Wcx,d Jol111~on. An(irew llum 
Bonner, Erie D11vid Copl11nd, Theodore Ah:xundcr II Celsltr , Stephen Rohcr1 John~on, Mnrk &lgtlf 

Donner, J11lic Lynn Costello, M1111hcw Onvid GIii, Christopher Morris Jones. Blcu11or Junict 

Uoolh, Mnry LccMl Cowun, Chnd W~lcy Clover, LJlenn l!dw"rd Joru:,. Michncl Lee 
IJoslo, Nnthnnicl Au.wn Cunnln14l111m, Jcnnircr Le11th Cordon. Alfred Benjamin Ill Jones, Rohen 01)1:!dwln 
80J1qucl, Bl11J1bc1h lirln llubbs. S1cph1mic R. Lind~y Gmhnm, Chrl~11t11, l')innc Ashley Jones. Wlllium Andrew 

Bottoms. Michel Cl1tlrc Duvls, Amy llllinlx:th Gn1h11m. Gnbrtcl Ornao Jordnu, a rcnt I lownrd 

lloyd. Shnyr11111 Davis. Chrls1ophcr Michael Crnvdln e, Mo11lcn Ornco Jordon , Nlknn 1311ugh 
llozcmon, Russell k>~1cr Dnvls, P1·cs1<m Hryun Grc(ln. Gloria Comollo Wood .Ju11kln. S11111nol Woodrow 
Drndloy, llront 1ir11n,llon Ouvls, Timd Austin Grlfflu, Jo1111iler 1.clgh Kelly. 'l'homM Scou 
Urnnncn, Candr1cc Bllen Onvls, 'rrncy Reynolds Crlffls. Mellssn Lois Dnrdcn Klllly. W1111111n 
Bn ,swdl, Aloxnndcr floumicr Deus, Willhun t..uwercnec Grime~. nnvid Cnrlron Kendrick, Ke1111h LnGuln 

0 ~87A'nlc, Amy Nicole Dc:11so11, Kristi Leigh Cruu beck, Kelly Cmhcrlne Kllllnn, A,hlcy llli7~tbcth Adnm 

Brewer , Johnny Seem Dclcburops, Noel Gregory G11U1rle, Rcbcccn Anne Wilson Killion, Chnrlcs Dnv1d 

lSrlltoJn , Wllll(IJ'TI 8vnns l)t ll•Curtb , Joule: Kathryn Hale, PhiWp Brinn Kllllnats, Anron Jr. 
Bl'fl('k, Qul1111 l!rla DeM1u'ln, Kmhlcon Jeon Hnll11, Michncl Roic:c King, Joe Almn Jr. 

Urown, Hu11tcrlo DcnclUI Nel~on t>lxo11, J()~eph Moore IJl Hnm1Jt()n, Lynnwood I lnle k Kln11ren, Rlchnrd Owen 

Brown, Srephen Puce Donn.ldson, Hugh Locke Hruumer, Allon Monis Klotz, Amy Manderson 

Bryon, Stooy Leigh Dori:icr, S11rnh Beth Dond llunsfortl . N111hnnlol l~lnohor KrclUcln, Rohert I .cQ 

Buck, Andrew llcmJanlin Doyle, Jumos Vlc1or Jr H1111so11, t' h11d A11hur Lnlrd, Phillip Androw Jr. 

----
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A /(lbama State Bar 2000 Fall Acfmiltees 

l.mnb erl , Michael Clem 

Lunl cr , John I ho11111~ 

LrulSlll' r , Cmily Stoddard 

l ,11U1rom, Othnl Jumcs 

Luw, l)ovld Fronk 
l.11w1•c11cc, Mm·cus Scxto11 Jr. 

l.uwrencc, Mnry P~tricln 

tc <:, Ar1l111r 011vi• Shon:~ 

L«, Robert Oovid 

~ hmon, Anihony 0Ltrrcll 

Lthmnn, John Richard a 
l.lnd<1nl~1. Moli~su Mllric 
Lockhnrt, Mc111lc11 Linn 
Loflin, Mork Oliver 

l,omcr~. Ashley Dnwn 
l.u Cll~, Vlt1.1ini11 llmnn11cr 
Lukl'r, Katherine Ptucc~on 
Lun~rord, Wlllinm RJcbnrd 

Muclln, 111omuc Mark 

Macon, Jt>~cph A 11,ton Ill 
M11ddox. Rol)(Ui Rk:hmo11tl 

M11lo11c, Shuml Sununcrs 

M11rch1111d, C'h11d Chrihlophcr 
Murs1ellcr, Rynn Scoll 
Mnthcws. 1)0111111 Jo 

Mntusznk, Olivln Sm:nnno 
Mny, AIINh11 l{11flin 

Mdlcnl , Mitch 

McCauley. Latn Lyon 

McConnthu. Andrew Denn 

Moore. David Boyd 

Moo~ . 'rhotntlli Johnson Ill 
Mordccul, l)cnnntt llcning 

MorrlB, LCl!llc I tnmld 

Morris, Steven Robort 

Mos~. Ll~u Annelle Blnylock 
Mndnno. Mitohcll Sch115ti11n 

Mykkeltvcdl, Jeffrey Num,nn 

Ncckhms. 1-!emhcr Lnurnn 

Nclnurn, John C'owlc..~ Jr 
Newmon, CryMnl Anne 

Nichols. Jon«J David 

Nlchulson, 'nno l..om1ine 
Ollvtlr , Ouwn l.it'01~h11 

Ormslcdt , Ru~Noll Scoit 
Ormslcdt, Wendy 011wn Bmhsch 

Os1r11hl, June 
Owen, Onvltl Wuync 

Owt'o . fohn Davltl 
Pl1rkcr, Knthcrinc 'l'ifiTony 

r•urrhh , Jimmy Dnk 

Pille, Rnntlolph Wayne 

Potterson. Richurd ll ilc 

Pl.'rldns. Vcmcun RocholJe 

l 'l'l'ncll. Jilllnn Nrnnlic 

Phllll1ls, John Mlchntll 

Phllll11s. Stephen Onnlcl 
Phll()oll, Jnme., Michnel Jr, 

Plt>rcc. Jcflroy Omnt 
Pit ts. Chrbtophc1 Bcnmnl 

McCortl-Jnrkson, \ofonico Dionne Plott, Robert Snow 
McDovld, Aodl'llw Scou 

McEnlry, John ll uwurd IV 

M~(lcc, Jonnthnn Kyn:r 

McKown, Jcnn1fcr l.evlnn 

Mctuod , A lmu Kelley 

Mc:Nnlly. Timothy Scot! 

Mcl'hc rHon, Kurh1 Dcni~c 

McRcynohlR, John <\ndn:w IV 

Mt hlmon, I IUJ>C D~na 

Mcndhelm, Ronnld Clifford 
M<'rrt•II, Wnltrr Mo"Yin Ill 

Meyer, Mlchncl B111c1y 
Mllchcll. Josh Jllson 

Mitchell, Michncl Onvid 
Mixon, nre11ory Knowles 

Moncus, Mcnguo Leigh 
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l'lummcr, John Stoll 

Pos.~. Jumy Hruydt)11 

Prolt , Erick Kerr 

Prcscoll. Oeorgc Rohen Jr. 

f'rl cbo, Jlunc:N Andrew 
Prim. llo11y S11111ucl Ill 
Pruet . Duvld Roynolds 111 

PuKh, Rrinn ThomM 

knh•~'li. A1111cl11 Cheyenne 

Ramey, Shnun Kevin 

RDndnll. Angcln Li~c 

Redd y, Apnmn Modndl 
Reynold~. Motthcw Alc:1uU1dcr 
Rkhord sou, Mmhew lk rnnrtl 

Rh:J1tur, Dunn Rnchcllc 

Rnhcr t..~011, Lucy Shroc 

Koby. Riley Wlull 

Rocco, Nicole Maril' 

Rndrl1t11r1, John Ouvid 
RQy. l>ougln~ Mel..eun Jr. 

Ruel, ChnrlR~n Ann 
Rnrt, Annette Thcrc~o 

~ullcdµc, Jon Juck~on 

'l\1ylor, JnmllS Michocl 

Thylor, Robin Uun~k 
Th1111uc, AlLO Lee IV 

111omus. Anron 8r(l(>ks 
'l'homn,. Jimmy l.e:1 

Thomus. Julln Ullco Shoppnrd 
'rh omus, Molis~o Ann 

S0l11.~-Go11!t11lez. P .. dclmh·o Antoniu 'rh om1)son. Knthryn Ahhic 

SnJJf. Rondy Curl Thn1111>sou, l..c~lh: Arnold 

S11onden, llnnow Shunnon 
$chlfrl111111, Koren Lc~lic 

Scl,rocdcr, lbdd Allen 

Sdiulcr , Daniel Roy 

S\:oll . Alvln Don11ld Jr. 
Selhcnht>ner , l.11111.C liruwn 
Shnw, Snmmie Dcwoyne 

Shelton, Jason Lee 
She1•111r11l, Cy111hl11 Joanne 

Sbfrlc3•, Senn Wlllln111 
Simpson, Sonllru Coo1lc!r 

Slm ', lill111btlh Bull 
Skllllni:. Karon Hll,ubcth 

Smllh, Bn1dloy John~ 

Smith, Uovl• I lougl11on 
Smith , 011ylt1 Fny Morris 
Smith, lt1(ll11 Allhcu 1>owcll 

Smllh . Jnnl11c l.oulsc 

Smith . Wll llnm Brirl 
Sodcrwrcn. Kristofor Ouvid 

Soper, Jennifer Lei11h 
South, Ricky Von 

S~ccr , Oonulll Eugene Jr. 

pmy, Jwmn Cnrlton 
quire. Urcnctn11 Udword 
·1orlln,:, Louro Ruth 

StnrnCH, Jo~llflh Wnyno 
Steiner , J1ih11 Stuw11n 
Stcphl!ns. Jn111c~ Muuhcw 

Sterh 1.111~. l~ntrlclu Ann Roberts 
Sh1w111·1, J11111C$ Onvid IU 
Stcwnrl , Rynn Chrllllopher 
Stockton, Colin Rlllhcrlord 

·1uoc, emmy I lnrpcr 

Str11whrld1:r, Audrey L. Oswnlt 

SlM1wbrld11c, Ronnld liownrd Jr. 
Slr lcklund , Roben Wllllrun Jr. 

Snlllvnn, Bunon Mncon Jr. 

Sy l\lc!jlCI', Roy l<od<1rlck II 
Tulllc. Judy l.y1111 Brnslulr 

Trcudwcll. Thonut~ Allen 

Trcwhclln, Rlchurd Edw11rtl Jr. 
Trueb lood, Thmplc DeA11no 

1\mstlll, Wendy Tyler 
1\trner , Onmon 13nn 

1\Jrncr. John Bnmc.-·t Jr. 
'.l\m1cr, Judson I fcrbcn 

Turner , l'nul Pru11klin Ji . 

'l'yson, Milton Brnct 

Vnn R11"~rn, Cyntl1in Mnrlo 
Vance, Altlos l.11mnn1 
Wadsworth, Britm Davis 

Wagnon, Jcffn:y Weyne 
Wohl. Brinn Alo,mndc:r 

Wnl~h. Ocn1hl Mlcl~1cl 

Wnl.sh, 1nomM Arlan 
Wnrrm , Rormld Hryun 

WnshlntttOn, l~rc:dtirlc l.nmur I 

Wolklns. 1 .. 1111·11 Stopl11111io 

Wess. Everett WUl'kecn 
Whittington, Julie Ony 

Wlllln1111, I .e~lle Ann 

Williams. Mary M1111tnrc1 

Wllllums. M1d1ncl Antho11y 

WIison, Jeun Mnric 
WIison, Steven ·rmvl~ 

Winters, Stephen KclliN 

Wisdom, 'l'rnvl5 Ru~cll 

Wl~c. K.yl~r I.er 
Wlso, Reu111111 Duvld 

Will . Kevin Allc11 

Woodnrd, Jn111lt1 Dwight 
Woodurd , Stephunlc Lynne Smith 

WoodrolT. Chnd l'Wword 
Wright. Mickey 13rynn 

Vnncey, Perry Mkhnl'I 

V11rhornu 111t, Murth1 llrcnt 

Yearout. JMon l..oma, 

Znrw nr , Clrogory Mnnin 

Zt.\114l11r, Jennifer l'rnn~c~ 



ilmv f //c,1/,r /h /),11'/r (W(I<)) w,d 
Nnrmm1 lk1' '11. It. (/97. 1) 
admlltu ,111,l fmhn 

M1u·h Mrllr11/ {JOO(/) ""'' A'/111 
Clmnt'\ ' ( 1990 1 
11dmlllrr ,11111 1/.1/N 

S1111111rl U' J1mA/11 ( 2000) and 
('/mu, J1111A111 ( /9(,7) 
ntl,n//1,r ,111,I f,1tlw 

La-wyer 
lathe 

Fam ii 

Mrmkn /.J1111 l .tH klmrl (10()()), vt'Nl,1/11 II. l.tx •kJ111r1 ( 1991 J m11/ Dti1111y C. 
l.11rAl111rt ( /9'16) 
11d111ft1t t , 11w1/1u 111,tl /athu 

N11t/iut11t J\111rrsn11 l 11J.,r (2{}(~/ 
<I/Id /); l\'/J .'i ~I (/91/J) 
111/111111,r 1111// /1111/1111,tl 

JtJ/mw /11111 / 11111/•1• (2000) w11/ 
J111f9r J1,h11 J,: 11111/•r ( 19'/J) 
11//111/tler 11111/ /c11hrr 

lrl11ry M a,s:nm Will/ams (10()()) 
0111( f lfWIIII r. \\l'f/1/111111, Jr ( / 9'/,J) 
ad111/11rr tmd f,11/iM 

David 1,; 41,., (20/1(1) 11111/ Ju/111 K 
Jo/111,f1111 ( I 980) 
rrc/111lt1fft n11d l1r1Jth•r·l11•/rrw 

J111/r \Vh/t1/1111111111l()(/()J mul J11h11 
IVh/11/11111011 ( 19 '1 I 
fulmlttu muJ filthr, 

A1111r 1\111.mn <i11tl11ir (211/)()J wuJ 
01/ W/1,m, ( /9 7 JI 
fltimllln mu/ f,11h,1 

Mrflrm //,//r, (]OIJII} 11ml llu111p 
JJ11/rs ( /Oo7) 
nlfm/1/n n11d Jnthr1 
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N111/u111iel F: Ra11;ifMI (2000) 1111d 
Nm/11111/t<I Hfl11efm1t ( f'v'/0) 
t1d111/11~r 111111 fatbrr 

Ratl(f.v Q(lr/ S11llr' (Oct/Jh~r 2()(/(/) 
a111/ far/ Rollf rt Sn//,' ( Mn~ 2000) 
ndmfll~e mu/ /1111,rr 

Llt1m1 Mm/Imo llet/J (Z{)()()) 011d 
\V//11@1 /)1,dley /rll)t/ow, J, , ( I 08(}) 
111/111/llu tu11f li11r,I, 
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fl tJ,<o Marie Al/e,we/11 (2000) a11d 
Myrt111 Alle1well1 ( IViJ) 
nd111t11cr n111f /nrl1cr 

\\( l>'\11111.1 /Jr/111,i,1 (2000) u11il 
W///fc1111 I/, /lr/110/11, II ( /08fl) 
m/111/1ter oml J(ll/lcr 

Mall Ahbn11 (2000) and Dim,/., 
Alr/1011 ( 1971>) 
arl,,1/11e~ n,1(1 /clllitr 

ThN1 M~11dll(vr1 /)t/11kaffl (2000) 
11111/ Vt111gl11111 Drlri/mrrl, Jr. ( 1977) 
w/111/llra 1111,J /n//1rr 
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Jeff~ G, Plorct (2000), Jahn C.S. P/.,r:r ( 1991) n11d D1111a/d F. Pim ,( ( 19$8) 
111};11/llae. l,rothor a11d /utlror 

J, M/a/wrt A//n11, Ill (2000) 1111d 

Joseph M. Al/•11, Jr. ( I 966) 
11d111///ee at1d Ji,thu 
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(IIJ/S9/ 
t1tlmJ1ur 11111/ f,1/hn 
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J11r! Cmt/J (l97JJ 
111(111/11,, lllltl /111(/Hltlfl 
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M,11111111 Mmw1,1 (2(1(1()) 11h11 Davit/ 
Mnnr11, ( 1992) 
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11,1/m, Shor,J 1,, /'l{)(JI)) 11111/ 

Jlrlrn Shnrts /,;, ( 19.~R) 
11//111111•• 11111/ 111111/,er 

Alm1nd~r /Jrat111rll (2000) tJJul 
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/11111/tl IJ /111,efmtl ( /990) 
111/1111/tr~ 1111// w/Jr 
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Joi· A M1,co11, Ill (,l(}I)()), J11tlj/t 
Jrn-A. M1m1111, Sr. ( /Qi/fJ) 11111/ J11//11r 
Jt/lln M, fllll)'"" ' ( /0,/8) 
tu/ml/Me, gt111,,/f11thrr mu/ 
Hrrt111/f111/rrr 
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Lawyer: 
lathe 
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Ja11i~,.../11-lnll'/fo1/1u 

Ju/111 ·1: h.'1111/,t, Jr. (21/0<J) 11,11/ Jol,11 
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Mn rcu., S. Lmvrvmr.r, Jr. (200()) 

father-/11•/aw 011d admiltM tu/111/llr.r, 1mtlr a11d N/11.,/11 
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Kt/II I/, l>m1/., ( 199H} mu/ 'Thad 11. 
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Wl/d 1111tl t1cl111/1trt 
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Ill I I/OMA\ .I. Ml I //\ 'IN 

S Ince chtldbood, I huvo often heurd rhm Alnbnmn lngs 
behind other 1,Lntcs in protecting Its citizen~. Low liu;mcy 
mies, lnndcquult' beollh cnrc. insufficient funding for cdu

cntion, low household income, and high tconugc pregnnncy rules 
urc jus1 11 few or the cmegories th01 eonw to mind. Mm:h of this 
nl len111 h0,q been undersuu1dnble. considorlng ll1c econo111ic dis
parity between Alnbnmn nnd ~omc other srntcs. While our stute 
h11s recently mode great strides in recnilting Industry und ln 
olher nr<:us. I 11111 urmid that we huvc follon to the bottom of the 
11st In protecting the rights ot' our consumurs. Mnny consumers 
In Alubunm ore poor or lllitcrutc. In (net. one in three did not 
even mnke It through high school. ·rhcsc cltl1en~ need protcc
lion. One reason for our weak consumer pro1ce1ion is nor the 
result or cconomi:: disparity. ltuaead, h 1s lhe result of the wide
spread u~c: of mnndmory urbilrmlon provi,ilo11~ ugoinst con
sumcl"!I. According 10 the Trial Lawyers for Public Justice 
Foundutlon, who reviewed case lnw rrom /\ l(lbm11u w1d other 
stmes. Alubumn I~ the ~Ingle mos1 pro•nrbhrn1ion stute in the 
United Stutes. 

Most ogrce Llrnl ttrbitnllion is unrnlr to crrn~umors nnd small 
bllslncsHCS, Uvcn the lnduslrles thut force 11rhitrn1lon on con
blll1HlNl ogrcc it's unCulr to them when they hnvu II claim against 
n gJ:ull corporntion. AutomobUe deulcl'll In Alnbumo use urbitra
tion ngrcemcnts ngninst consumers more thlln uny other group. 
They rcpcntcdly Mille 1h01 orbi1m1io11 I\ 11 fair way 10 resolve 
di~putcs 1hn1 consumers hove ogal.nst them. I lowever, they utc 
toUJlly agnin.~1 urhilrntion when ii rippllcs 10 their disputes with 
automobile mnnufnc1urcr!l. They arc currcmly lobbying 
Congress to pU!i!l n bill 10 disRJlow all nrbilrruion ngrccmems in 
co11trnc1s hetwcon uulomobilc dcuJcrs ond mnnuf"nerurcrs. 

'111e uu10111obllc dti.tlcn. suy the following rcgnrdlng nrbiu·ntion: 

"Ocalcrs should never be forced 10 Rlgn nw11y 1helr rights 
lllldcr Nttllc lnw/1 or be denied ncccss to court11 or Sll\lC 
clltcrnutivc dispute re.~olution rorums 1n ob111i11 or keep 
ftt\llchlsccs." J/111 Willingham. NA/)A Clmlr111<111 

"Lcglsloclon 10 crndicntc mandatory binding orbltmtion is 
ob~olulcly our 1op priority. Thi~ unfair prncticc cnnnot 
conilnue." Tom Grel!fle, Chfof Operating OJ!icrr. NAOA 
Govcmml!III Rtlation.s 

Hvcryone ~ecms to ogree LhoL nrbitro1ion ls unfnlr to the party 
with the lesser bnrgoining power. 

Likewise, One of tho largest crcdh card bunks In the councry 
hos beon 10 ntbltrution wlll 1 Its oonsumorN 19,705 times. Not sur, 
prlsi1111ly, lhc bn11k won 19,618 times. The consumcrR only won 
87 1i111cs. I-low cnn nnyonc fil'HLIC with u s1n.1ighL fucc lhnt arbitra
tion is rnlr 10 consumers or l11ose wllh wcnk bflfHaimng power? 

·n,e foundcn. of our country lhought the right 10 trio! by jury 
(Lhe opposhc of nrbitrntlon) wns one or our most imponan1 rlghts. 

ln J 774, John Adums stuted: 

"Reprcscntntivc government and trial by Jury tuc the bCM 
and lungn of liberty. Withou1 •hem. we have no other fonl• 
ficntlon ugoinst buins ridden like horses, fleeced like 
sheep, workod liko cattle, nnd red uml clo1hcd like swim, 
und hounds." 

In 1776, reprcscnintives M the 13 orlglnnl colon1cs Sltlt<:d in 
the DecluruUon or Independence llw one or 1he 1·e1tsons we 
were leaving 1hc English govcmmcnl wm1: 

"Por depriving u11. in mnny cases. or the benefit. of1'tlal 
by Jury." 

Thomns Jefferson, nu1hor of 1he DcclQn1tion of IJ1dcpendcnce, 
Inter smtcd: 

·~1e right 10 trlnl by jury is niOrc lmportunl lhnn tho right 
to vote," 

In 1789, Jumcs Mudlsou Slated: 

"'l'rlul by jury in civil c11Ses ls as c11scntlnl to secure 1he 
liberty of the people us any 0110 of the prc-exls1c111 rights 
or nnturc." 

1110 lnhcrc111 unfoirncss or nrbilraiion :md lhe impo11rU1cc of 
the right 10 triul by jury must be con~idcrcd when imcrpl'llling 
Congresi,'s l111ent In passing lhe Federal Arbitro1ion Act. 

l lls1orlc11Uy, our couns were rlgh1ly opposed 10 orbiinuion. The 
Fedcrol Arbilrmlon Ac1 (flAA) wui; Intended to uvCJWmc "lcmg
s!llnding Judicial hostility to urbilJ'1.lllon provisions thnl hod existed 
nt Engli$h common lnw nnd hod been ndoptcd by Amerlcun court.~ 
nnd to pince nrbitmUon ngreemems upon the s1u11e footJng with 
other contructs." R/i()t/P v. E ,ri T l11ves1111r111.1•1 !11c .. 6 P. Slipp. 2d 
1332. 1325 (M.O. Aln. I 998), (flt(lti11g, Most1N fl . Co111' MCJm, 
ll osp. 11 Mc1t •111y Const. Corp., 460 U.S. I OI 24, 103 S. Ct. 927 
( 1983). A conlmct that contain.~ un agreement 10 nrbilrutc disputes 
fullb within the Pt:dcrul Arbitmtion Act "i( il involves lntct1,1n1c 
con1111cn:c,'' Allicd-Bnice -remrinlr Comr}(Jflfl'.T, /11<:. 11 Do/J.ron, 
S 13 U.S. 265. 11 S S.Cl. 834 ( 1995). TI1e Pcdernl Arbitrntion Act, 
codilie(I m 9 U.S.C. § I, ti seq .. provid~ the following: 

"f§ 21 A wl'itten provision in 1my muritJme 1mn~nction or 
a contrnct evidencing n 1ra11sactio11 /11volvlug ra 111111t:rt:I! to 
~et1lc by 11rhi1r111ion a controversy 1hcrot1flcr tirlslng out of 
such cCJntrnol CJI' rrnnsncrlon, or the rcl'us11I 10 perl'o1·111 1hc 
whole or uny pnrt thereof. or an 11grccmeni In writing to 
submit to 11rhiu·1uion nn cxi~Ling controvcr11y arising 0111 of 
such II contmot, transaction, or rel'us1tl, shall he valid, 
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irrevocable. and 1:nforcenl>.le. ~-ave 11µu11 such g1vu11ds as 
exi.~t at /t,Jw nr /11 ,rqitlty for lhe rovQc:ar/011 of any t0 11• 

rract." (empha.ris adrltui.) 

A l'eview of the lcglslaLivc bJstory of the Ace di:monstrntcs 
thaL Congress enacted the Federnl Arbltrulion Act in 192.S to 
11llow businesses Lo resolve 1hcir conir11cw11I disputes with expe
rienced deci~ion makers in expedited cost•effective proceedings. 
. It was a result ol' the American Ber Association's efforts to 
obtain Congrcsslonul nut.horlzullon for Ccdcrnl courts to enforce 
nrbittotion ugrccmerllS in maritime contrncts and interstule com
merciul co1rnocts. Jo/111 Hearings on S. 1005 t11Id R, 646 before 
11Je sub•cornmiLtees of t.he Judiciary Committee. 68 Cong. Isl 
Sess. 34 ( 1924 ). The logislotivc record mlikcs 1t clear thill the 
supporter~ or the PAA, including the Chamber of Commerce, 
Lhe Amerio1111 B~r Associntion und the Amol'icau Bankers 
Associut.ion, expected Lhe PAA t<) luwc narrow 11pplic11tlon to 
commercial business relutionships. fl wa~ Consrcss's intcm lit 
the lime of cnuet.ing Lhe PAA Lhat it would apply to agreements 
betwccr:l buslL1esscs to resolve eont.ructuul dl11putc11. Purt.icul11rly, 
when pressed by Senators, the Amcrlc11n Bar Associ1ition ropre
sentotlvc who proposed the legislutio11 pluinly stutccl thut tho 
primary end of tbe Act was to deal with disputes "between mer
ch11111s one with another, buying Md selling goods." No one 
cnvi.Rioncd that the Act wou Id be up plied to consumer contructs. 

Por exsm11le, u colloquy between Scnmor Walsll of Momant1 
und Mr. W. H. H. Piutt, the chairman of the; Committee of 
Commerce, Trade and Commercial Luw or Lhc American Bar 
AS80Cialion, who proposed the legislation, indicated thal lhe 
propouetus of Lhe PAA tlld nol l111end for it to upply to "Lake iL 
or leave i('' type conlrf1Cts Urnt were not really entered volumarl
ly. Wolsh nnd Pinu SL-med tire following: 

"Sem1lur WALSH of MonUtna. This has occurred lo me. I 
see 110 rcuson ut ul 1- L see none now; Lhere muy be some 
reason bm I see 110 reuson now-why, when two men vol
unrnrily ngree lO subrnlL Lheir co11t.1·ovcrsy to urbiLruLion, 
they should not be compelled to hove it decided thut way. 

"Mr. P'IATI. Yes, gir, 

"Senator WALSH of Montan11. The t1•oublo a1>011t the matter 
is thuL a srcut mnny of t.hc~c cont.rncts 1hot 11rc entered into 
arn really not volu11tarily /s ic} thinv a, o/1. Take 1111 insur• 
u11ce pulley; tlrcre I$ u blunk ia it.. You c1111 take tlwl or ym1 
cw, leave ii, The agent llus no power UL 1111 to dcddc lt. 
Either you Cati 1nakc Lhal conlrucl or you cun not mukc any 
comro.cl. It Is 1be same with u good n.;ll.lly conlt'Ucts of 
e111ployntent. A man says!: I 'Tllese ru'e our tern.is. All right, 
Lake il or leavo it.' Well, there is nothing for the mon ro do 
except to sign it; and then hu s11rre,1ders his l'lgltt to hav<· 
his case tried by tlre ro11rt, and h(IS ro have. Ir tried befcm: a 
tribunal in which lte liar 110 cmifide.11,·e tit al/. 

... + .. 
''Mr. Piatt. Thnt would he the cnsc in tlltll kio.d of o case, I 
t.h.l.ok; but iL is 1101 tile i11renrit>11 of thl.1' bll/ to C()\lfJI' /,t ,1'111'• 

ll/lCC Cl/Ses. 

... "' ... 
"ScrmLor WALSH of Montana. And thc11 !hey hnvo the 
regulur bill of luding oontrncL, but they have o further pro• 
vision Lhut any controversy nrising under tho co11trnc1 
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shall be submitted to urbitration; und the rellow suys I: I 
'Well, I haven't uny conl'idonce in It. If' I huvca oontrover
syr.11 would like LO huve it tried bcfm'C II court, where I 
feel I can get justice.' 

"Mr. PlATI'. Speakin1;: for myself. person11lly. I would suy 
I would not favor mt)' kind of legislation thm would per
/JIii the Jorc/11g ( of! Cl 111011 to sign tlta.r kind of Cl co11tract . 
I ,·(m .l"Ce whi:rc fl/(/f c:rmld be, rig/11 110w. 

"Scnutor WALSH of Mont.11110. Yn11 ca11 .l'ee where rhey 
on• not really volt111tt1ry co11trru:ts. i11 a strict sense. 

"Mr. PIATI. I lhink t/1(11m1gh110 /)1' pr01es1('(! (lg(1l11.~,. 

because it is the primary end of tlt/,f <:Oflll'fl <:t that lt l,v ti 
co11tracl /1etween merchants 011e. with anothe,; buying and 
se/li11g goods. 'rho shipper Is nearly under II ncce~slty. 

"Senator WALSH of Montana. Yes." 

Su/es 011d C0111racls to Sell /11 lnterstote 011d Poreign 
C<J111111e1t·c, tmd Fctlt•ral Co111111erc/a/ Arblrrat/011, Jfrari11g S. 
4213 (1111/ 42 T 4 bcJ/ore ,, SubccmmrilltJc of the Commillcl! Qfl the 
.l11dlf'iary, 67th Cong., 4th Sess. 9·10 (1923) (em1ih11sis nddcd), 

Allsmr Homes. inc .. ,Vb/a 811st W1/11e Mobile Home~~ i!t al. I{ Rex 
Wati:r.v, 71 I !'io.2d 924 (Alu, 1997). (Cook concurring speci.olly). 

Now. courts hnve unleashed tho PAA from its origlnnlly 
intended purposes and routinely upply it to consumer transac
tions. wbere consumers typically, rnlher t.hau negotiating con
traetuul tcm1s. accept co11u11cts including urbitrulion provisions 
0 11 11 tnke il m· leuvc it busis. Consumers gcnerully ure fur less 
knowledgeal>le tban bankers or busi.oessmeu about tbe conse
quences of the ag1'eomcnts. 

When detem1!ni11g wllcther 1111 arbitrution ugreemenl or prov]. 
sion is onforcel.\ble. the guld!ng pdnclple declnred by tJ1e United 
Stutes Supreme Court is thm tlJ'bitrlllion is solely II mt11tcr of 
contract. and u purty cannot be compelled to nrhitrnte any 
oluirns Lhut he or she hus not agreed to submit to nrbilration. AT 
& T Tcclmologics, Inc. , .. Com1111micatio11s Workers of America, 
475 U.S. 643,648, 106 S.Ct. 1415 (1986). As with uny mhcr 
contract, the parties' lntcnlions conLrol. The U.S. Supreme Court 
and the flecle.rol Arbitration Act Itself bnve mudc It clct1I Lhul 
stntc law governing the enforcenbUlLy of conu'!lots generally 
pJnys n. role in 1he orbitrntiorr contcxL. flor cxanrple.. ouch state's 
lnw rcgnrding cnforcenbillty, e.g., nssem, contract fom1alion and 
uneonsc.ionubility, controls when determining tJ1c validity of an 
urbitraLlon agreorncnt. 

Whethor you !tgree with the extension of the Fcdornl 
Arbitrulion Acl lo the conswner ureu or noL, everyone must 11grec 
tll.aL this ls u fcderol ucl t.baL sb.ould be upplie<l evenly Lhroughout 
the country. Ccrtuirlly, Congress never intended lhttl consumers in 
Ain.boma would be. fol'ccd 10 glve up their right to trluJ by jury 
:UlCI be cornpollcd to arbllmte dispmes th.Ill citlzcns of oll1er smws 
such 11s Califomin. Plol'icla, Tcxl\S or West Vlrginia would 1101 be 
compelled lo nrbimne under lhe snme circumstances. Research 
shows tlllll ihc goncrul 111w rog11rding the cnJorccilbtlity of con• 
trucL~ to be upplicd under ll1e AeL doc~n't dJITer markedly from 
!llllle to stutc. I lowever. the current Alub111n11 Supreme Court ha:; 
been very willing 10 reud stal'e contract luw nnrrnwiy und strip 
owny lis protectluns, 111 01'der lu compel urbi.u·atlon und deprive 
cousu111crs of thcit· right 10 jury 1rial. Other slate courtS und rcdcr· 
ol courts have bcon much le~s wi llit1g 10 do this. 



Bvcn lite Alubnmo Supreme Court hn.1 ndmlltcd scvernl rimes 
ln sevorol opinions thm. becn11~c an nrhitrntitm ngrcemcnt is a 
wuivcr of n pnrty'~ ri9.h1 under the Scvcmh Amendment to the 
United Stoics Constitution ton trial by jury. ~uch II waiver must 
be mnde knowingly, wllllngly nnd voluntnrily. l:..g .. Allstnr 
Homes, Inc .. d/b/11 B11st Value Mnl,ile llm11es, ct al. 1: Re.r: 
\*lfcrs, 711 So.2d 924 (Ala. 1997). 8ven though h hn~ often 
stoted iltis principle. its recent decision~ do not eem 10 follow it. 

TI1e following compnres how the Alnbnnw Supreme Coun nnd 
other coum throughout the country hnve ntled in nrbitrntion tfl."CS 

involving sirnilur rncts. FlNit, It ~hould be noted thm from Jllnunry 
1999 10 September 2000 nlonc, the Alubnma Supreme Coun ha.~ 
reviewed 67 cn.~es invalving pnrt,cs lx:ins required to i;ubmit to 
arbitration ugnlnht their will. ·n, ey compelled nrbitrntion in 47 of 
lbei;e cn~cs (70 percent) nnd denied urbitrotion In 20 or these cases 
(30 percent). By oun11·us1, during the sume timt: period, U1e F'lurido 
Suprcn,e Court reviewed two such cnscs 1u1d refused to compel 
arbitn1Llon In both. 11,c 'l'cnncsscc Sur>rcmc Court 
reviewed one such c0,~c 1111d refused to com• 
pel arbitmllon In that c11so. 1110 
Mississippi S11p,c111c Court 

1238, 1240 (D. Neb. 1976); Jol,11 nw/11m & Co. v. M&N Meat 
Co., 396 F. Supp. 12~9 (l!. D.N. V,) I 075): U1.C D}eing, Inc. v. 
Drako11, /11c .. 93 Civ. 4283. 1994 U.S. Dua. LBXJS 15194 at •6, 
"'8 (S.D,N. Y. L 994): DcM,,rro C"l{fornill Fahric.,, Inc. 11 

Nygard lntcmtilio,wl. No. 90 Civ, 0461, 1990 U.S. Dist. LBXIS 
3842 at *7 (S.D.N.Y. 1990): Windsor Mills. Inc. ,~ Co/1111.r & 
Aikman Corp., ZS Cnl. App. 3d 987. 995. Cnl. Rprr. 347,352 
( 1972): Muller of Murll'1tr lm/11,t. Ct1rp. 1•. Ca mac Texilles, Inc., 
408 N. Y.S. 2d 410, 45 N. Y. 2d 325, 380 N.B. 2d 239 (1978); 
Ff'tll,ct' S Ho.1·itf')• Mill .,, Inc. v. 811rli,1Rtn11 /11d1Lr., /11c •• 204 S.E. 
2d 834, 842 (N.C. 1974): Just Bom, Inc. 1\ Stl'it1 I/all & Co .. S9 
D. & C. 2d ,107 (Po. D. & C. 1971 ); Stnnlt!)•-80.rtitcl1, Jnr. 11 

Regcnemtivt' 1::1111/rrmmcntal Equlp1111mt Cn .. 697 A.2d 323, 329 
(IU . 1997); Bo/li11gl1mok /'ark District v. N(Jfih11ol•Brn Frrmkll11 
Ins. Co. of //1/nol.v, 420 N.8.2d 741,744 (Ill. Ct. AJ)p. 1981); 
Boston 7h1chrr.r Union /,,()Chi 66 11 School Comm/ttt'e of 
8osto11, 363 N.B.2d 492,493 (MMR, Sup. Jud, Ct. 1977). 

Ycl, ir1 J 999, tho Al11bn11111 Supreme Court 
hold that on nrhim11ion clnusc was osscntinlly 

lmm111crinl in thnl it could be udded to 

reviewed no such oases, nnd th!? 
Ocol'j_liu Suprc1n~ C()urt 
reviewed 110 MJCh CUNCS. 

(Cieorgiu end Mi ssissippi 
cuch reviewed one urbi-
lflllion cw.e but it did nm 
deal wlLh whether o patty 
wus n:quirc<l tu go lo 
nrbitrollon.) 

A~ con be seen from 
above, orbill'!ltion is being 
reviewed and required In 
Alsbnmn much mare thnn in 
neighboring stole~. 

un ngrccmcnl nl'lcr ii wus sigm:d. 
even uJicr u p1lrty wu~ irrevOCO· 

bl y bound 10 Lhc c:onll'tlet ond 
unnble ro get out of the deal. ''The right to 

trial by jury is more 
important than the 

right to vote." 

ln MrDwgl<! v. 
Sllvc111cll, 738 So.2d 806 
(A ln. 1999), the 
Silvomcll!i' claims ro:;e 
out of Lhc pun:ha.~e or 
land. At closins, they 

were issued n 

"Commitment r1or 11th! 
lnburnnce" which indicated 

thut n policy would be issued to 
them ltllcr. '111cre wru1 t10 mention of 

Thomas Jcffenmn 

A. Is an Arbitration 
Provision Material So That It 
Must Be Specifically Agreed 
Upon? 

Muny urbltrutlon cnsC,'j di.ml csscntiully with U1e issue of 
whether or 1101 011 nrbltmLlon uluuse Is o mutcl'iul provlsiou of m1 
ugree111cn1. This I~ 1111 i111purrn11t crucs1lon bccnusc 111ntcrlol terms 
buvc to be agreed upon spcclncnlly In II co11trnct n11cl genernl.ly 
cmtnot he nllorcd unilutcrolly. Before 1999, virtually every court 
in thu country th111 hnd con.slclcrecl the question h11cl dctom1incd 
!hlll ,1rbitrntion cln11~cs ore mnl'criol renns to n contrnct. See, 
e.g .. Dlsk/11 ,,. J.P. Stl'1w,,r .~ C<1 .• 836 r .2cl 47 (1st Cir. 1987): 
Supak & Sons Mjq. Cu. ,,. Pl'lwl /m/11.,., l11r., 593 f'.2d I 35 (4th 
Cir. 1979): Coaw11/ lndustr/1•v, Inc. t\ A111oma1ic Steam l'rod11cts 
Corp .• 654 1~2d 375 (5th Cir. 1981 ); N & D fi:1.vltlon.r, Inc. v. 
DJJJ Indus., Inc .. S48 F.2d 722, 727 (8th Cit. 1977): U11ivusol 
Plumbing tmd Piping Suflp/y, Im:. 1•, John C. Grimbttrg Co., 596 
F. Supp. 1383, 1385 (W.O. Po. 1984); Ft,/rficld•Noblr Corp, 1\ 

PreSSlll(lll •G llllll(I/I CtJ .. 47!! P. Supp. 899. 903 (S.D.N. Y. 1979): 
l)up/011 C(>1p. , •. IV.II. Davl,1 lln .vln y Mil/\ , Jnr., 442 F. Supp. 86 
(S.D.N. Y. 1977); Valmont /11d11.f. "· Mlw,/ & Co .. 419 1:. Supp. 

un ngrccmcut 10 111 bit rote, 111c policy, 
which wns delivered weeks Inter, ~flcr nil the 

money hnd been pnld. ofter tJte deed wus signed and deliv
el'l!d und 11ner the Silveinells could not bnck oul of 1hc policy, 
comained nn nrbitl'ntion ngrccmcnt. The Alnbnmn Supremo Court 
comJ>ellccl urbi1rn1ion uncl, in essence, held tJmt 1111 nrbitrnlion 
provision wos not II mntcrlt1I provision that needed lo be in coo
tcmplution ol' the pnrties nl the time the dcol wus completed. The 
Mr.D<msle cout't merely slutcd thnt the tcmts of Lhe poUcy hud 
been inoorpo1·utcd by reference in the "Commitment Por 'IRie 
lnNunmce" even Lhough lhe S1iv1m1ells were unnwnrc or thu con
ter11 of the nomnl policy. The court relied on Bc11 Clweseo,a,1 
Realty Co. 11 11,ompsm,. 216 A In. 9 ( 1927). for 1he proposition 
that docu111en111 could be incor1x1rntccl by reference. However, a.~ 
Justice Johnstone poin1cd om In his dl~som, the fnct that the 
1cm1s of the policy it~clf were lncorpornted by reference In lhe 
initinl "Commitment For Title lnfiurnnce" should have bec!a of no 
consoqucnco, bcc11u5C incorp<in11ion by reference 1s limited to 
terms that urc "rcoi;un(lblc ond in contcmplntion or tl1e pan.ies to 
the contruct." Bven the Clre,m:111011 Rtnlty cuse ht1d limited tJ1e 
doctrine or incorpon1tion by reference LO those 11greememR 1hn1 
were contempluLed by the pnnies nt the time the cootmct was 
entered. The record wn~ clear thAl the Silvcmolls h11d no idea 
LhAl the J!Olicy would cventunlly contnln an nrbilrnLon provision. 

The Silvcmells, ns consumers, were wori.c off than n commer-
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ci11l buslnc.<isman under similnr circufiu,lancc.1 bccuuse lhc law 
protects busine-,;smen from such nddilionol tcnns. For cxumple, 
11111 contruut between merchants, n Inter document received and 
no1 objected to muy modify II con111101 1111/css i1 ndtls n ''mutcriul 
term." If the ndditionul tor111 Is n "matcriul'' one, it merely 
becomes o proposol. If Alubumu luw 11ctllftlly considers on 11rbl
ttotlon provision to be mnlerlal, then an arbltrntlon clnuRc added 
nftcr the deal is complc1cd Is uncnforceublc between mcrehunrs, 
Yet. without saying so. the MrD011gle coun e.,,~entl111ly held ~uch 
1tn udditional prQVi$ion i~ lmrnnteriol when It is udded too con
sumer 11greement. While court~ of 01her stmes unnnlrnously hold 
thol un arbitration clause is u mote• 
rl11J tct1ll, Alobw11u courts hnvo 
11.1 led OS If It Is 1101. 

rcsohnion could noc be rcni.onnbly construed n.~ explicitly allow
ing insertion of nn orbltrotion elmisc. Long i~ fldt1/l1v \inter 
Sy.r1c111.r, Inc., 2000 WL 989914 (N.D. Cul. Moy 26. 2000). 

Slmllnrly, the Districl Court of Appenls for the i:11111 Districl or 
Jlloridu voided an arbi1ru1io11 provision lllat l10d been Inserted by 
Powcrtcl In bills thul wer·e m1111cd 10 Its cuscomeni, Poivc11cl, Inc. 
1•. Baley, 74J So.2d 570 (Fin. App. I Dist. 1999), Powcrtel lure.I 
included I\ putnphJet rcstodog many or lhe terms ond corlditions 
of the orl1r,lnal sc:rvice contnllll. buc hod also Included o new pf()· 
vision relating 10 the resolution of dispute.~. ·111c pamphlet funher 
scntcd thtll by cominued use of Powcrtcl service following 

receipt of notice of such ch1mgcs or 
modi flCl\tions, lhu customer wns 

B. Are Mail-Outs 
or Bill Stuff ers an 
Acceptable Means 
of Notification of 
Addition of an 
Arbitration 
Provision? 

"Trial by jury 
in civil cases is 
as essential to 

deemed to hove occepted 1111d 

ngrced 10 tile cbnngcs. 1 he Plorldu 
Court heJd Lhlll the 1>rovl1iion ww; 

unconscionnble bccm1sc It wn., r111 
udhe$ion contrnct chnt not onJy pro· 
vidcd for a method of dispute rcso• 
lutlon but also dlocn1cd n one-sided 
wr1ivor of un importonl xubstnntivc 
right. Most importetnl, Lhe mc1hocl 
Powtrtcl employed left mnny cuii
tomers uuuware of the new urbilra
cion clause. The Florido court rec
ogni1,ed problem wilh such 
chnnges by bill smtTcrs. It quoicd 
the following from the 1rlo.l court 
wil h approval: 

LikcwiRe. lhe Alabnmn Supreme 
Court hns hcon mQrc willing th!\11 
other court~ 10 allow bnnk~ 11nd 
othur compnni05 10 11dd orbllrmiou 
clouses by ullowing companies to 
insert them In II chnnge-of-cenn 
notice in II billing Ntntcmcnc. Ocher 
courts hCivc Ilotly rtJCCtcd l11e vnlid· 
lty or che pn1clice The Cali(omio 
Court of Appeals refus(;(I lo cnforoc 
1ho 11rhitm1lon provision 11nd dunicd 
nrbitrnti.on in Badie 1~ Bank<>! 
America, 79 Qt l. Rptr. 2d. 273 

secure the 
liberty of the 

people as any 
one of the 

pre-existent 
rights of 

'rhc mere filing of thl~- sondlng 
the pnmphlet In the mull routine
ly with the blU ln n very- pam
phlet similar 10 lh(lt whkh you 
received .in the lirsc pince, r 
don'11hi11k this ls the type of 
notice of a ehanso, p11n ioulnrly n 
chnngc of this nnturc, 1h111 ihc 
company could expect 1hc con
sumer 10 know ubout. (Cul. 1998). Toe dofondnnt bnnk 

uucmpiccl to add an arbitrotion 
ugrccmcnc to its rclmionshlp whh 
its cu!ilomers by inJ1crting it in a 
billing stulemcnt pursunnt to n 

nature." 'TI1osc things :ire so routine of 
throwing pamphlets In 1hc mnll 
with billin&s nnd 1hi11gs of tbut Jttmes :MlldiNOII 

"ch1111ge•or•terms" provision 111 Its 
credit Clll'd contrt1ct~. 111c ohunge· 
of-tcm1s provision provided 1h11t the bunk could chnnge ruiy 
"tcnn, condition. service or feuture" of the 11ccou111. In relinncc on 
th111 cl11use, the h:ink ot1cn1p1cd 10 odd a new tem1 rcc1uiring 
mnndntory nrbimuion of disputes bccwccn crutlholdcr<i nnd the 
bnnk. 'Inc Calif omiu Court of Appeals refused to enforce the 
11rbiln11ion clause. IL founcl thnt lhc origlnol conLrtlol, while broad
ly wordod, pertained only 10 mnttor~ lnregrnJ to tho b1111k-cus· 
tomer reliulonship ond did nol uddress collntcrol lssucs such as a 
mtlhod or forurn for di8pute rtsoluLion. The bnnk could not odd u 
corm by simply m11.lling t\n insert. 'Ille California Supreme Court 
declined 10 review uud change the Badit! decision. 11,o ~nmc con• 
clu~ion wns recemly reached by II rct1crnl OikLricc Coun in 
California, TI1c CQ\111 held thlll ll changc-.of-tcnns provision in an 
u11rccmont in a credit card nppHe11tlo11 tlmt did not uddrcss dispute 
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nuturo Lhot, Lord, I' ll bot !)O 
1,orccnt Just throw lhom out 1md 

don't even rend them. Bccnuse H becomes so rouclne in 
today's moiling hnblls. 

Boch Collfomin and Ploridn protected their cititcns from 
"chnnge.in-temis" urbitrution by nmll. Yet, Alnbnm, eourtS con
done ndding on arbitmtion ugreemenc by ''m11ilout" or through a 
"chnngc-ln•iem,·• provision und upporenUy hold lhat such n prac• 
ticc i~ effective to meet lho test of ll knowing w1d willing wnlvcr 
of II funtl11mcn1al right. In the Alob(u11u cose of :iu111lrTl'll,VI Bank 
v. Willla11u. 2000 WL, I 007064 (Alu. July 21, 2000), Oaniels and 
Williams began their rclncionqhlp with SouthTrust In 1981 and 
1995 re~peclivcly by executing checking nccounl "&ignnturc 
c;nrd~." 1110 curds contained chnngc in term~ clnuses, which Stilt
ed thnt ench customer "ugreed to be subject to the ntles nnd reg• 
ulmions ns moy now hcreuflcr be adopted by lhc bunk," The card 



did not {lcldrcss dispute resolution. In 1997, SouthTrust added a 
pnragmph to its roguhuion, wliich provided 1h11t 11ny controversy 
between South1'111s1 nnd h,q customers would be setUed by bind
ing nrbitmtion under the FAA. In July 1998, Dnniels and 
Wllllnms filed suit chnllenglng South'I'rw;l procedures for paying 
ovcrdrnfts. and South'lrusl moved to compel urbitrolion. The 
S011rliTrust court uphold the odded nrbitrotlon provision, not 
because the consumers hnd ngreed to the provlslon but bcCilllSe 
they "1ook no nction thut could be considered inconsisu:nt with 
nn assent 10 1he 111bi1m1ion provision," 

Wns this nn uncquivocnl ngrccmcnt to nrbhrotc7 No. Even the 
court acl.'llowlcdges 1hn1 il wns, nl bcsl. implicit assent. The 
Alabama Supreme Court, in n footnote, acknowledged 1hc 
Califomin court's decision in Bad/tr and just stated thal it was 
not controlUng. 1:ur1hcr, II ncknowlcdged the Monda decision in 
Powertc/ und ussertcd 1h111 IL was dlstlngulshuble, but did nol 
address 1hc lssu1is roised by Powcrtcl, I.e .. Sou1hTrust's melhod 
of notice or unconsciouublllty or the provis1ou. 

lmponnntly. 1he Alnbomn Supreme Coon s1ralned lo avoid Lhe 
most logical nnnlogy lo such :in ndc.lillon of terms, nn amend• 
111cnt in nn ngrcemcnr betwcon merchn111s. The S0111111hm court 
s1J;1tccl 1hnt Dnniel~'s uncl Wil llnms's rolutionshlps with the hank 
did nol involve tho !lnlo of goods governed by § 7·2-207. 'n,e 
court ignored the fuel 1hn1 much of Article 2 Is merely the com
pilation of common luw ond common sen~c. Agaln, llS in 
McDougle v. Silvemc/1. the courl csscntiully confirmed that 
while lhc uddillon of the urbll111tion cluusc is u muterinl ulte.r
odoo 10 n contrnct between rucrchants nnd would have been 
invulld. such II provision is nevertheless vtllid when made put· 
suum to n chMgc of tero,s provision In II conirnct be1wcen 11 

sophisticated b:mk ond nn entire closs of less sopb.lsli cnted par
ties. Simply plll, Floritln nnd Colifomin court~ recogniie the 
inadcquncics or nddlng mnndntory nrbitrmion clauses in such a 
manner, but Alnbnmn docs not. 

C. Are Arbitration Provisions 
Required in Consumer Loan 
Transactions Invalid? 

Courts in other stntes huvo held thut l11co11splcuous ru·bicrollon 
agreements In consumer lonn documcn1s ore unenforceable 
given the nnlurc of the 1ransno1ionR nnd 1he knowledge nnd reln
tivc burgainina power of the pnrtics. In Plrrhfortl v. Oakwood 
Mo/11/11 l-lo11111s. 1999 U.S. Dist. Lexis 20596 (W.O. Vu. 1999), 
Lhe U.S. DisLrlc1 Court for the Western DIRtrlcl of Vlrginin 
found thut there wus no valid contrnct for orbitratlon whore a 
cu.~tomer testl t1cd thol therc wus no diNcussion uboul the urbitra
tlo11 ogrccment or the urbltrutlon process. In met, Pitchford did 
nut know who1 t1tbitrn1ion wt\S nnd hud no recollccdon of the 
word belng mentioned durlng the tmnsocllon. The purchllSe of 
the mobile home by Pitchford. who hod un 11 tb•grnde educa· 
tion, wn!i her lirs1 major purchn,e. She hnd been recen1ly 
divorced nnd needed housing for herself and her four dnugh1ers. 
She met wilh n sale~ ngcnt and spent between 20 nod 30 min
u1ei; executing the co111mc1 and II number of 01hcr documcnL<; 
that were plnced before her. which ~he "just signed." 

Similurly, In Williams\ \ At<llla Financt Company, dlb/a rrr 
Fl11a11cial Strvicti , 700 N.U. 2<1859 (Ohio 1998), the OWo 
Supreme Court struck down an urbltrtttion provision found itl o 

home improvomonl linnnclng 11greemen1. A contractor who 
wnruccJ to mnke repairs to her home hod oppronchcd Willinm!I. n 
66-year-old widow. He 100k her to ITT' Finn_nci11I Services. 
where she signed printed loon doc11mc11L1 thnl included provi
sions Cor insurance charges, high orlgint1tion fees nnd interest 
charge.~ und 1m urbitrutlon provision. When the contractor foiled 
to complete the work, Wlll ionu. sueu und !TI oucmplcd 10 

enforce the arbitration agreement. TI1e Suprcrne Court of Ohio. 
in refusing to enforte the pmvision. Ma1cd: 

The LriaJ coun was enlitlcd lnlliully 10 view the urbitmtioa 
elnw.e m issue with some skepticism. In Ute 1oituruloo prcseot· 
cd here. 1he ru'bhrnlion clnuse, conutlned in a consumer credit 
ogreemcm with M>me aspects of 1111 odhesion concroct, ncces• 
sorily engenders more rcservnllon 1hnn nn (1rbitmtion cluuse 
inn dilTcrcn1 scning, such 11~ inn oollcctlvc bnrgnining ngrcc. 
mcnt, n commcn:iol controcl between two busincR5CS. or 11 

brokerage ugrccmenl. Sec, gencmlly, I Domke on 
Commercial Arbltrntlon (Rt.:v.Ed.1997) 17-18, Section 5.09 

"' .. 
The parrtllcls betwcer11he Prwerso11 cnse ond the cnsc beforo 
us nrc s1riking. Pa11nso11 Involved Rmoll con~umcr loimR 
mado by 11T 011 preprinted fom1R slmlinr to the form signed 
by Willimn~. with u virtually identically worded orbitrution 
ofausc. Coru;cquun1ly, bused on the specific circumstances 
present h1.1re. we detc:n11l11c thut the Lrhtl court's decision 
denying rrT'n mo1ion 10 ""'867 compel urbittulion wus ti:1.11-

tamounl to n flndlng tbllt the ogreement to nrbil.t'.ue wos 
lnvaUd. and further I.hot the orbitraiion provision wos uncon~ 
scionobh:. We deu:rmine thlll nuy prc.~umption in favor of 
orbitrotioo was overcome based on the entire record of this 
c-.isc. Furthcmiorc, we believe 1hn1 the presumption in favor 
of rut>ilmtlon should be subs1antlnlly wenkcr in a c11-,;c such 
as lhis, when thorc nre strong indlcmlons thnt the contract at 
issue i.~ on ndhcsion cont.met, nnd the lll'bitmtlon clnuliC iL<;cif 
appears to be odhe.~ivc In nmurc. In this situntlon. there aris
es considerable doubt that any true agreement ever existed 
Lo submit disputes 10 W'bitrtlliOll. 

83 Ohio St.3d 464, •1172, 700 N.B.2d 859. •866. The 
Wi/li(Jlll.f cQurt oflinned nn uword of$ t 5,000 in cornpenABlory 
dumngcR and $1.5 million In punitive dumugcs. 

'!'hough 01her court/I huvc clearly recognized Lbc potcntluJ for 
ubuijc whe,, unsophlstlc:utcd pco1,lc deol with sophls1ico1ed instl· 
wtlo11s. Alub1111111 cou11s huvo zealously enforced nl'bitrmlon pro• 
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vision\ 1u1tl co111pellc:d urbit.rntion naninst pco1>lc who hnvc diffi 
culty rending. TI,c Alnbnmu Supn:me Court recently Implied that 
two elderly people who never finished high school. :tnd who hnd 
difOcuhy rending nnd poor eyesight. i.hould huvc: 1L,kcd for nssis
uu,cc during their controct negotinllon, E.l l't1rtt Napitr, 723 
So.2d 49 (Alu. 1998). The coun stated thlll, they hod 1101 curried 
their burden 10 prove uncon~cionnbilhy. A simple eiucnslon of 
Nfl()il!r would require people to hnvc docu111cn1s rclotlng to their 
ti·nnsuc1lo11s rovlcwccl by u luwyer before signin11 thom. 

l.ikewl11e, our court held in An11lsto11 L/ll('o/11 M<'IY.'11,Y Dodge 
~\ Co1111u, 727 So.2d 898 (A la. 1998) lhnl u Korcnn-bQm plain
tiff who did 1101 fully undersrnnd the Bngli sh h111gu11gc was 
required to go to nrbitration. The court overturned the trinl 
court, which hnd concluded th(II her lnnbillty 10 understand the 
Hngli~h langungl' hnd cnu.,cri lh!' parties nm to reach 11 meeting 
or the minds n~ 10 the ugrccmcnt to nrbitrnte. It scenlS our most 
vulncrnhlc clti1-0ns arc hcing forced to give u1, their constltu• 
tionnl right to a t.ri11I by jury. 

D. Are One-Way Arbitration 
Provisions that Lack Mutuality 
of Ren1edy Valid? 

M!tny urbitmtlon ngrccments nllow the compuny to toke 1l1c 
consumer to court lo collect II debt but do not nllow the eon• 
umcr to tu.kc tht company to court under nny circumsmnccs. 

Recently. In An1C1fd 1•. U11ited Compm1ies I.A!11tll11g Corp .. S 11 
S.P.. 2d 854 (W. Vo. 1998). the West Virginit1 court chnr11eteri1.cd 
u iiiluntion us grossly unequul in which u nutionnl corporate 
lender wM on one ~idc nnd elderly uni;ophisticuu:d cu~t<>mcr~ 
were <>n the 01her. Ii call ed !he sitll(lllon n contrnot between 11 

"rubblt nntl u fox" where co1m11ncrs nrc unownrc of the impllCll
Llons uf whnt they 111'C signing ancl do nol 1111derstond thnl they 
ore bnrgnining nwny many of the protection~ sccurctl for them 
with dltflculty nt c<>mmon law. The Aruofd court hold thnt 
where lhcre I, u luck of mutuuJlty hccuusc the lender rnriinrnlns 
the ritthl of judicml or non-judiciul relief 10 enforce Lhc agree• 
ment , nrbitrntlon could not be enforced uguinht the borrower . 

Likewise, ln ShmvMcTl1eMoney Cfrl!ck Ctufrer. inc. 1t 
Wi/1/nm.r, 27 S.W.3rd 361 (Ark. 2000) the Supreme Court of 
Arknnsus held thn1 n.o nrblrrotion clause wu~ 1111enforce11ble for 
luck of m11tu11lity because an llrbitrution (lgrecmcnt ''should 1101 
be used u., n shield ngnins1 liti g111 ion by one: 1>01 ly while slmult11-
11cously rcservit,g solely to il~clf the swore! of n court nctlon." 

Thii. Is 1101 the c;1i;c in Alabamu, In /~~ Pt11·11• l'urker, 730 
So.2ll 168 (Aln. 1999), the Alabamn Supreme Cou 11 cu forced 011 

nrbitrmion ngrecmenL t11111 lucked mutunllty ~1111ina tlm lnck of 
mutuulily I~ merely one foclOr to consider. See nlso e,. Parre 
McNt111Hfrl(III, 728 So.2d S92 (Aln . 19\18). 

E. Are Arbitration Provisions in 
Warranties Provided Pursuant to 
the Magnuson-Moss Act 
Enforceable? 

Por NCVeral yeurs, courts unanimously held thot clnims under 
the M11gnuson-Moss Acl for breach or 110 exrrc~s wnn-nmy for 
such product~ w, mobile homes w1d uutomobiles could not he 
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forced Into nrbltrmlon. Wilso11 1i n~1verlee l/ rJ11111.1, (111·., 954 F. 
Supp. 1530. I 137-38 (M.D. Al11. 1997), off"d, 127 t=.3d 40 ( 11 ih 
Cir. 1997): RIIOdt' I\ E & T /111•cst1111.mts. Inc .. 6 r.Supp. 2d 1322, 
1312 (M.n . Aln. 1998): Boyd 1~ llomcs of ll!gimd. 981 F. Supp. 
1423. 1440-41 (M.D. Aln, 1997): /11 r11 Vn11 /Jft1f'C'11111, 19 S.W. 3d 
484 (Tex. App. - • Corpus Christie 2000). In Su111/1em E11crgy 
I l o111e.1 v. lee. 732 So.2d 994 ( 1999). even the Alnl>nma 
Supreme Court, in o 5-4 dcci~ion, recogniicd 111111 Mngnuson
Moss clul111s could not be forced into binding nrbltrntion. 
Nevertheless, 111 June of tl1iR year the court ovcrt11rncd it~ own 
decision from 1hc previous year In Soutlwrn l.:11t•1'gy ll tm1es v. 
Ard , 2000 WI~ 709500 (Al.1. June 2, 2000). lly the swing or just 
one vote, the coun dlsregnrded Its own proccdc11111nd the prece
dent or the entire country ond held thnt conwmcr. mui,1 urbi
trutc their Mugnuson Moss wmTrtnly <:lai111s, TI1i~ elc:urly w11J> 
never Congress's Intent. 

F. Is Fraud in the Inducement a 
Defense to an Arbitration 
Provision? 

Uur supreme court has held numc,·oui, times lhtll fraud In tl1e 
induccmc111 <>f the conimct is not II dcrcmsc 10 arb1tn11ion. 
A111Su111J, /m1 Services, l11c. v. B/111tt1, 749 So.2cl 409 (Aln. 
1999); Grt1t111 '!'rot /li11anciaf Corp. of Alt1ht1111Cl i 1 Wampler. 749 
So.2d 409 (Alu . 1999). The Supreme Court of Tcnnc~see held 
lbc exnct oppo~lte In tl1e cusc 01 Friue /1 Co11.1trrutim1 Cm11pt111y. 
hw. 1i Gt11/111lmr'1(, l...l.C .. 9 S.W.3d 79 (Tenn. 1999). In that 
cn~c one piHty complolncd it wc1s fruudulcntly induced into a 
contmc1. 'l11e other 1>nrty stated these claims were required to be 
urbitru1cd rcgnrdlcss of lhe nlleged fmudulcnl ii1ducemcL1l. The 
'tcn ncsscc Supreme Court stnted 1h01 the l'r11utlulc111 inducement 
t:lnims were nol Ruhjcot to orbllration :lnd the pur1y could h11vc 
Its tiny In court. 

Conclusion 
Other courts nround the eo1111t1y seem to recognize the poten

tial for nbu~c in mnndt1tory arbitrotion clnus~ fo,1:ed on con
sumers nnd ~mRII busin~se.~. Where there is evidence thot the 
pllrt1es did not meaningfully agree 10 them, us required by the 
United Stutc~ Supreme Court, or where the r11bitri11ion scheme Is 
unfolr, other court~ l!fe not enl'orcing them. Other courts nrc 
becoming protcotlve or individuo l rights to ensure I.ha! nrhltra, 
11011 is 1101 nhuscd. In Alubnmn. lherc is wldcsprcnd URC of orbi
tratfon 11grecmcnts. As st1ue<l eilfllcr. Alub1.1111n is " l'hc 
Arhitrntion State." • 

TllomBt J . Methvin 
1'10IIIP J Mtllw•n II t 1988 010<Judt1 ot Ille CIJmbot1ond 
~ ol Low a11d 11 1h1 m111l19l110 1hq1nhlld114 •n Th~ 
M1m1oomnry l11m ul D1n1l11'1, (Ilion, Crow. Mc1hv1n. l'onl1 do 
M1lo1. PC Ht 11110,mor p101ldonl ol lhU Mo111oomary 
County Trlal lnwywa As1C1Clnllnn and lho Mon1oomo1y 
ClluMY Bu, /\1Socln1lon. and currnnlly 1orw1 on !ho 
Alnbnmn Sm10 ff1r ~oord ol llor Comml11lonm 



w A R s T 0 R I E s 
The Alabama Lawyer asked our readers to contribute "war stories." humorous tales and anecdotes about 

Alabama lawyers and judges, to be published in upcoming issues of the magazine. Tho first installment . 
appeared 1i1 the September issue. Here is enorherl '\ I / 

• ·- O--
Hallu 

A row years aoo I roprosontod on old· 

orly rnan who was hard ol hearinri ur1d 

who asked mo to Ille a petition to lnvol

umorily commit his g,ondson to tho 

insane asylum Dunno the course ol the 

hearino. I colleJ o psychologrst to tho 

stand who testified that aho, testing 

a11d interviewing tho grandson and oval 

vaung hrs montal cond1tion, ho lound 

the grundson to bo mentally Ill and that 

confrnemont was tho leas1 ios11rctrvo oltornattvo to iroating hrs 

montal condition. In a routine manner he also testified that the 

boy was hoar Ing voicos, wos hollucinatir,g and was a dongsr to 

hlrnsalf And othars 

• at1ng.1,"· 
~d--
~ 

month period lmmodiotely preceding 

tho hoari11g und he also oxµrossod an 

opinion thal ho was dangerous to be 

oround 

On cross examination, opp0m1a 

counsel askod tho old man If ho had 

ove1 soon any (lVldence ol the grandson 

hallucrnatrng Smee the old man was 

hard of hearing, he asked tho a110tnoy 

10 repeat the question After hoanng 

the quostro,1 tho socond t1mo. ho rospondod as rollows. 

"Yes sir. I have seen him out behind the 
house running a' loose naked many 

• I thon callod tho grandlatlw to tho stand and ho tostified about 

tho bi1Qrro 1hlr1ga 1hat ho hud soe11 his g1011dsor1 do over Lho six· 

times." 

Mlchne/ Ondordon.'<. Chacom 
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Introduction 
Lost ln the hue and cry of 1hc ''bnt1le 

over n1 bll.ruLlon"~rcplcLo wi1h chHrgcs of 
buslnossc.~ "stcuJing" tho dght 10 irlal by 
Jury ond "Republicans on Lho Alubnma 
Supr"mc Court" denying Firestone vlc
dms thoir day in coun is the foct thm 
urbitrn1lon h predominnntly a creature of 
fcdcml, 001 state. l11w. The twin pillars 
upon which any lcgnl nnnlysis concerning 
11,c enforceability or on nrbitrmlon ugrcc-
111c111 musi begin arc Lhe flcdcrnl 
Arbitrutlon J\ct (11AA), 9 U .S.C. § I et. 
~·llq .. und Alllcd ·Bruce 7imnlnLr Co~·. v. 
Dobson, .513 U.S. 265 ( 199.5). Any rea
sonnt,le n:viewer of the e lnwi. rnui.t con
clude thm opponents of consumer arbltra-
11011 Nhould nppronch Congress, the orlgl
nnl author of the FAA. with their com
phdnts. Pnr i r, ns I Montgomery 01tori1eyl 
Tom Methvin ~uggcs1s. Conllress never 
l111cnded the PAA to ex1ond inlo the nrca 
of co11..~umcr conlnu:ts us wns mandated 
by the United Suucs Supreme Coun in 
Tcn11i11f.t, nnd vulid policy cone<:m$ 
should be considered In de1cnnining 
when und how nrlliU'lltion clouscs legltl
mntcly cnn be Jnsol'lC:d 11110 consurr1cr 
ogreomoms, if nt all, Nhould not 1hcse 
concerns be addressed to Congress? 

Instead, we have witnes~cd whcu 
uppcurs lo be nn cxpcn~ivc nnd certainly 
mJ1nmmutory cumpuign designed 10 

prcs:.ure Mute coun judge~- and 1>anicu
l11rly members or !he A h1bomo Supreme 
CoLrrl to tlJs~gard clear und uncquivo
cril federal low and U.S. Supreme Court 
prcccdc11t 1111d in nn uc1lvlst 111n1111er 
mnneuvor nround the fcdcrul rulludtlle of 
the PAA through 11tili1111io11 or state con• 
1mct luw. This effort WM most clenrly 
oppurent In the reeen1 clcc1ion~ for 1he 
Ah1bumt1 Supreme Courl, mnnifes1cd in 
those Infamous plucurds procltllrnlng 
nrbltrnllon o li cense to scout. Scverul 
weeks before the November cleclion Lhe 
word~ "Vote Democrutlc" were added to 
1heso plncords, suggesting imt>lieilly. if 
not cxphcitly, 1ha1 nil thnt wus or sho11ld 
bu involved in thib complex lcgnl dcrer
mln111lon involving fcdcrnl s1n111tory tnw, 

U.S. Supreme Court precedent und 
Alnbt1m11 l11w concerning con1mc1 fonlll\• 

tion, wus n party lnbcl. 
l~urlhcr lost in the poli1ici1.n1lon of 

U1csc complex legal lssucR nro lmponnm 
co1tSlhuLlom1l principles Involving Lho 
scpon11ion of powers and rrccdom or 
contmc1. 'T11e gist of tl1e unti-urbil.ruLion 
grou1>'s nrgumcnl uguinst urbllmtlon Is nt 
bouom ci policy nrgumem ccrncred on 
1he fairness of inserting 11rbhrotlo11 cluus• 
c~ in sh111<1nrd rorm consumer 111,11·ee· 
mcnts, preso111ed on n "111kc It or leave it'' 
busk Cortninly, thc.~e ure lcgitirnnte poli· 
cy questions upon which rca.~onnblc peo
ple tnn disagree. That being snid, ii 
should be troublesome to those adherents 
10 lhe Couslltulioaal notion of scpnmlion 
of powers thoL some oppcur to force u lit
igotion soh11lou to u legislu1lvc rnundatc. 
Moreover, one must consider, absent 
conarcssionnl 11ctlon, the dnmnge thm 
would be wrought 10 Alnbomo's gcncml 
law of contrncrs if. os Mr. Mc1hvin sug
gests, 1hc Supreme Coon of Alahnma 
u~es every means availoble 10 circumvcnl 
otherwise lawful contmols only 10 strike 
down the flrbi1.rutio11 cluusc con1ulncd in 
those contruClS. ror. ns will bo ~hown, 
111bhr111ion ngree111enl1>, ll1ough dlsfo
vorcd Md abhorred by some, nn: favored 
by Congress and no coun may inv1tlido1c 
arbilrntion on any "special" or "disfo• 
vorcd" bnsls. Rnthcr. gencrul eon1mc1 
luw principle.~ muRl he upplicd cq1111lly to 
urbltrntion ugrr.:emcnts us uny other con
Lruo1 provi~ions. Thus. in tcnns of 
Alnbumu 's gcncrrul low of contracts, the 
coun must "tbrow Lhc baby out with the 
both w111cr," so to ~peak. in order to 
invnlldnte ntbitnnion agreements. 

Arbitration Is Purely a 
Matter of Contract 

Absc111 M 11greemcn1, nrbitnuion is not 
mnm.lnted by Low. Thus, no puny can 
foree tU\Othcr pany to ogrce lo nrbltrull:. 
Ponies choose by eo1umc1 to give up their 
righ1 ton jury U'iaJ nnd to settle their dis• 
pu1es by 11rhitr111ion. This freedom w con· 

trucl Is enNhrlned in both the Unhtd States 
COnhtilution und the Alnbumo 
Cons1ltu1lon of 190 I. U.S. Cn11s1. nrt. l, § 
10: Co11.vt. of/\lo., 1901, tlrl, I.§ 22. 

Indeed, 1hc U.S. Supreme Court has 
consi~tcntly endorsed a contrne1unl 
upprnach to arbitl'l!tion. See, 11,J;,, 
Dortor'., A.uoc., .. ltic I\ Ca.mroru,, 517 
U.S. 681 ( 1996); Mt1strob11111w v. 
Sheorso11 IJ!hman H1111011, /rrr., .514 U.S. 
.52 ( 199.5); Gilmer 1\ /111ersrare/Joh11so11 
IA11t1 Curp., 500 U.S. 20 ( 1991 ); A'l'&'f 
Terhs., /11c. v. Corr1111w1/catlo11s Workers 
of Amer/en. 47.5 U.S. 643 ( 1986); see 
olso Stephen J. Wru-e, Arbllmt/011 (md 
U11co,ueln11ablllry Aflt!r Doctor's 
Msoclares. Inc. v, Cn.rorotto. 31 Wnkc 
Forest L. Rev. 1 ()() I ( 1996) (''The con-
1ruc1 unl 11ppronch rests on the principle 
Llmt nrbitrnl inn law is a pnrt of cont met 
luw und oourlll should U'Cul !lrbilmtlon 
ogrccmtnls. with few exceptions, like 
l11ey treat other contmi;ls"). Thus, when 
tJ1e J\lobama Supreme Court 1,pccli1cally 
cnforcc~ on ogrecmcnt to ort>ltr111c. h Is 
1101, ns Mr, Methvin suggesL~. rnking 
uwny the rl&hl 10 trhtl by jury: r111her, h is 
npproprintcly following woll•soulcd 
Supreme Court precedent ond honoring 
lhc consLllu1lonnl gunruntcc of freedom 
of c:ontrnct. See Volt /11/ormat/011 
Sclt!11c11.1•, Inc. v. Board of Trustees, 489 
U.S. 468 ( 1989) (holding tJ1at "nrbitm-
1lon under the IFAA l ls II n1111tcr of con· 
sent, no~ coercion, nncl ponies ore gcner· 
nlly r,·ce to struc1.11,·e 1hcir lll'bilmtlon 
ngrecinenti. ns 1hey see flt") . 

When Congr~ss cnnc1e<11hc PAA It 
adopted a national policy to pmmote the 
urbhrollon or disputes by cncouroging 
und enforcing arbitration ogrecmcnL~. 
The U.S. Supreme Court. ho~ rllpcutedly 
resisted efforts to dilute 1his policy 
1hrough Judicial dowln es 111111 show hos
tilHy 1ow11rd nrMm11lo11. Indeed, the 
Supreme Court has issued II series or rul· 
lngs th111 hnvc reinforced the prlmncy of 
1hc PAA nnd the application or 1111ifnrrn 
federal subsumtive Juw in resolving 
issuci. eoncomlng the onforceubility of 
tlrbltrn1io11 ngrecments. Snc, t!,l(., 

/' II /·.' I / . I II I II I I I II I / · ll 87 



Doctor 's Assocs .. Inc. v. Cast11'0uo. s11wa 
al ti!:16-81! ( 19\16) (stole ~lulµle condition• 
ing the enforceability of arbit.rnlion 
ugreemenls on compll1mcc with n special 
not.ice requl.re111en1 not uppUcublc lo to n
tracts generally was pn:emptoo because 
it impcrmissibly 11ingled out urbit.rution 
agreements for special treatment); 
Allied-Brue;, Tt!r111l11/x Cos. v. 
D0bsn11, 513 U.S. 265, 270 ( 1995) 
(confirming that "the bnsic purpose 
of Lt.be L1AAI is lo overcome 
oou rts' ref usttls 10 en force ugree
nl c111i1 10 urbilmte" untl thul the Act 
''preetl1pis stnle LtiW"): Voll 
/11for111a1lo11 Sciences, Inc. v. Board 
af1'rt1~'/!ll!S, 489 U.S. 468 ( 1989) (pl'I· 
mnry puq?ose ol' the PAA is 1.0 eradi• 
cate tho historical rol11cmnce of coons 
Lo enforce urbitmion agroomonts); 
Moses N. Cone Me111oritli Hosp. v. 
Mtm w y CoT1st. C017J., 460 U.S. I, 24 
(198'.l) "l'l'he FAA) Is u congressional 
declatmio11 of u libernl fcdcrnl policy 
favoring orbiLrulluo agrcen,enlli , nOlwiLh
standing aoy state substMtlve or proce
durnl policies lO thc,1 co111r(lry. The effect . 
.. IR lo create 11 body or fe<.lernl subs1·011• 
tivc law or 11rbitrnbility. , , ."). 

Ln uddition. Lhc Supreme Court h!lS 
held that aJJ disputes over contract intcr
pretulion shou.ld be resolved consistcni 
wilb the UberuJ fetlcrul policy favoring 
t1tbil.rmlo11 ugrcemenLJJ: 

I Ajny rloub1s concerning the scope 
of arbitrnblc issues shoulrl he 
resolved in favor of arbitration, 
whether I.he problem al hand ii; the 
consLrucLion of Lhu conlruol lun
guage itself or 1111 ul legutlon of 
wuive1•, deluy or u like c.lefen11e or 
arbiuabillty. 

Moses JI. Cone., supra ul 24-25. 
Any Slllte luw, ~uch Uli Ala. Code § 8-

1-41 (3), Alab1um1's illlli-urbitrution 
smtuce, or noy comrucl imcrprewlion tl1ot 
frustrates this federal policy favoa'ing 
nrbilrntion is displaced. Congress's i1blll
ty to preempt smtc low is. of course, 
found in the Supremacy Clouse of' tho 
United States ConR1itu1ion, which stotes 
illi follows: 

This Constilution. 11nct the laws of 
the United Swtcs which shall be 
mude in pursuuncc thereof; and ti.II 
t.rcaLles mude. or which shall be 
made, under lhe uutl1orily of the 
United Suues, shuJI be Lhc supreme 
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low of 1hc hu1d; und the judges in 
every stale shall be bound thereby, 
anything in tho Constitution or 
laws of nny $tRlc 10 the co1wn1•y 
notwi thsto nd i ng, 

U.S. Co11S1, art. V l , cl. 2. Consistent 
with the S11premocy Clouse ony co11flict 
between staie law nnd federal law arising 
out of (J valid exerciso of [edcrn1 11uU1ori• 
ty is resolved in fovor of 1hc federal lnw. 
See, e.g .. Testa v. Kart, 330 U.S. 386 
( l 947); Mondm1 11. New Yark, New 
Jlavc11, & 1/tJrlforcl R.R. Co., 223 U.S. I 
( 1912): Claj7ira v. ll ousema11, 93 U.S. 
130 ( 1876). The United Suites 
Conslitutlon struck the balance In favor 
of the federnl gove111ment moa'C 1hai1 two 
cemur ics ago. Sect, d.!J .. 8011/1() Bows, 
Inc. "· Tlwnd erCraf i Tlna1,t, Inc., 489 
U .s. 14 1 ( 1989) (state 11t11l11\c,i he.Id pre• 
empted under Supremacy Clause). 

Civcn tl1cse axiomntic principles, it iR 
somewhat remarkable Lh11L the opponents 
of arbltrotlon would go to such grcitl 
lengths to try 10 subvert core cun~Li LU· 

lionul principles involving Lhe separn1lo11 
of powers. All rhctoa·ic aside, It Is the 
legislative, not the judicinl, brnnch to 

\vhich UJ:blLruLlon opponents should voice 
1hcir concerns. 

Arbitration Is a 
Legislative Enacbnent 

In our con~titutfonaJ system of 
government, the powers qf gov
cn11t1cnt ure sep11n1t.cd. ln 

Alubnmu. this Iden is most vividly 
illustrnted by Se<.:tion 43 of the 

Alabnma Cons1irntio11, whicb provides as 
fol lows: 

ln U.1c government of Lhis stole, 
except ln the lnstu11ce~ in this 
Constitution hereinafter expressly 
rlireclc<l or per111Jtted, tl1e legisln· 
live dcpariment shall never exer• 
ciso lho executive and jucUctol 
powers, or either of them; the 
executive shall never exercise the 
lcgislutive and judicial powcr11, or 
either of them; the judicial shull 
never exel'cise 1hc lcgislnLive and 
exccu Live powers, or either or 
them: to the end tl1m it mny be o 
govofllment of laws ru,d not of 
men. 

Any aci:lvisL auempt by we Judlcllll)' 10 
Lhwar1 the legislative will upsets Lhis 
constltutlouul balance of pOWtirli, See 
Parker 11• lillll ard. 567 So.2d 1343 (Ala.. 
1990). 

Yet Lhis is precisely wlrnt Mr. Methvin 
and other~ apparently nrc calling ror
Lhey life llSkins Lhc C()Urll; or this Rlntc lo 
ignore the plaln hanguogc of II l'edcrul 
statute illld the heullhy f'cclcrul policy 
favoring urbilrlllion, and llctide, by judi
cial lfot. to frustrate and subvert bolh tl1e 
stottttc n11d the policy hohinu It. Not 0111.y 
does such an effon run afoul or our eon• 
stitYlional balnnce of power, it rues i11 
the f'ncc or scUlccl rule~ of stnlulo1·y con• 
st.ruction mnndt1Ling that the judiciary 
give cf:t'ccl Lo legislative enuctmcnts, 
ubsc.nl some constitutional iutirmity. Se.a, 
e.g., Nario11al Coal A.1·s 'n II Chm er, 81 
F.3d 1077 ( I Ith Clr. L996) (holding Uml 
where Coog!'ess pln111ly expresses its 
intent 111 a statute, courts 11111st give effect 
to that inte111). And, in addition to 1he 
phtin language of the FAA requll'ing 
arbitration agreements 10 he spi.:cificolly 
enforced, U.S. Supreme Coun precedent 
requires thal @y doubts concerning any 
arblrrablc issues be resolved ln f'avor of 
iu·bitrullon. See Moses // , Cone, supra. 

After Slstc,-.f of lh t· Vi.~itation v. 



Coc/1rtu1 Plasraing Co •• 2000 WL 
264243 (Alo.) there may now be some 
mom 10 nrgue whether the FAA actually 
applies 10 n given transaction: however, 
once it Is detcnnincd th111 the PAA 
upplics, nnd ii virtually elwey~ will, par. 
ticulu_rly irl the type of standard con
sumer co11tr11cts about which Mr. 
Methvin oomplolns, then there is Utile 
lcfl l'or II cou1·t to do but to carry ouL illi 
constltuiionnl role in our system of gov
ernment nnd enforce the agreement to 
nrbltrotc. 

With this in mind, u more productive 
nnd upproprinte u~c of nrbitrnfion oppo
nents' tlmo would be 10 petition 
Congress with their conccm~. In fact, 
Sonntor Jeff Scs~ions recently has intro
duced 11n rune11d1nent 10 the PAA entitled 
the "ConRumcr and Br11ployce 
Arbllrutlon RIii of Rights" thfll, 111 a min
imum, nppcnrs to be o smnlng point for 
ndclrcssing mAny of the concerns voiced 
by Mr . Methvin nnd other opponems of 
nrbitrulion. 

Thls amendment to the PAA would, 
among other thing\: 

• Require nrbi1mtion commct clnuscs 10 
huve n heuding in lorgc. bold print thUI 
woulcl suy whether urbitrution Ls bind
ing or op1ionol; 

• Give nll p1111les lo nrbilration an cqunl 
voice In setccilng u neutral nrbilrntol'; 

• Give consumer~ 11nd employees lhe 
righl to ii rnir heuring in n ncnrby or 
reosonobly convenient forum; 

• Grunt consumers nnd employees the 
right to conduct discovery nnd present 
evidence, cros~-cxuminc witnesses rop
rcsentcu by tho oilier po.ny und hire 11 
stcnogrnpher 10 produce u record of 
the hcuring: 

• Pl'ovlde ror reimbursement of costs 10 

conRumcrs uuder certain circum· 
stnnces, 1111d wnlve rees In case or 
hnrdship; 1111d 

• Grnrtt consumors the right to opL out or 
nrbitm1ion into Rinall claims coUJ'\ Lf 
thnt court hoA jurisdiction oveJ' tbe 
claim nnd the claim doesn't exceed 
SS0.000. 
Also, 111 IJ1e s1n1c level, 49 stores have 

adopted some form or 1110 Unifom, 
Arbllrut!on Aot, origlnally promulgated in 
I 955 by the Nutlonul Conference of 
Commissioner~ on Unifonn $11110 Lows. 
ln flcbnmry 2000, o Revised Uniform 
Arbitrntion Act. (RUM) was proposccl. 

The RUAA. in pan. provides regulutlon 
for those proccdurol areas or nr bitmtion 
not pre-empted by Lhe PAA . mich n~ dlR· 
covcry, oonsolidntion of claims, nrbitrn• 
tion lmmunlry Md lltbltrutor dii:clo~urc of 
potentinl conOicts of imcrei,t. Tite RUAA, 
ns contemplated by Mastmb110110, J'11pra, 
ulso gives effect 10 more subs1t1111ivc 
choice of l!lw provisions 1'0uti11cly includ
ed in commercial And con~unu)1' contrncts. 

Clcurly, legislative bodies. at both the 
fcdcrul rtnd stole levels, 11rc awurc or urbl· 
trntion's lmportnncc ru; a method or 
resolving disputes und tire cnpuhle of 
nddrei sing uny legitlmutc conccmi, 
brought 10 them. lf, bowcvcr, opponcnL~ 
of nrbitrntlon fniJ to pursue these leglslo
tive options and continue 10 um>roach the 
judiciury with their perceived nbuscs, 1101 
only docs tho principle of scpomtlon of 
power~ suffer, u,c stnbility of the whole or 
contruol luw-011 which 0 11r entire COl!l• 

111crci11.I system dcpcndli-is lhrcRtoncd. 

Arbitration Should Not 
Desboy Contract Law 

II l-1 boyoncJ qocstion thm nrbhrn1ion i~ 
n mnuer of conrmct. Arbitration oppo
ncmR ond ndvOC!lu:s can at leos1 ngrec on 

this. Mr. Methvin 's crilicisrm o( urbitrn
tion. bowcv<:t, rust on on Implicit a.~sump
tion that nrbltrmion clnu~cs nrc dlll'eren1, 
more suspect. limn other controct provi
sion.<1. Such an n~s111nr11io11 runR squnn:ly 
ofoul of Ctw,1mtro. Al !11; ~lmple~i, 
Casarouo teaches courts thnt they must 
plucc 11rbitn1tion agrccmcnlR upon the 
sumo footing ns 01hi:r controcts. Se11 <Jl.vn 
Volr /11form"rio11 Scit!11Cl's, .rnprn nt 478 
("An orbitrotlon ugrctmcnl I~ plnccd upon 
the same fooling 11q other co111n1c1s. when.: 
it belongs"), Mr. Methvin would ignore 
these holdings and would seek 10 per
suade the courts or Alnbnmn to ndopt spe· 
cfal, more lenient nilc~ npplicnblc 10 11rbi· 
lnllion agrccmcn,~, but not applicnble 10 

contmcls gcrn:.rully. 
Nowhere is thiij more clcnr than in Mr , 

Methvln's discussion ur & pnrtt< Napier. 
723 So.2d 49 (Alu. 1998) and A1111isro11 
Lincoln M1m:111y Ootll{ti v. Cnmw,·, 720 
So.2cl 898 {Ala. 1998). cuscs wherein the 
Alnbamo Supreme Court upheld the 
vnlidity of nrbitrntion ngrccmcnts In con
LmcL~ entered rnto hy person, clnl111ing 
difficulties with rending uml undersrnnd
ing English. Mr . Methvin tnkcs the couli 
to IU!ik for its decisions, even though the 
cuurt's decisions ore grounded on horn
book prlnclpl<:$ of cun1rue1 law. 

h hos long been the rule in A lub1.1ma 
thnt one Is 1101 rnllovotl of' ono'N contruc· 
tunl obligmlo11K If one 11egh:c111 10 reud u 
con1mc1. or. tr one cnnnot rend. "neglects 
lo hevc ii rcrtel." St·t· Mlrd,cll Nl .fs(111, 
Inc. v. Foster, 2000 WI. 8044S2 (Alo.) 

(quoting Dt'rk t~ Pm,ll /.ithngmphl11g 
Co. 1i f/011ppt'rl & \Vorrrsrrr, lOd Ala . 
S03. 16 So. S22 ( 1894)). App11ren1ly, 
though, this century-old rule ~hould no, 
apply in l11e urbitrntion context uncl, in iL~ 
steod, there shou ltl be u much looser doc-
1r!11c ()f u11consclo11uh!lity thun ony we 
hnve ever seen. 



The /\lnbumo Sup1"Cmc Cour\, in both 
£.\ /Jlll'fl' Nfl/>ler and A1111ls1,111 U11co/11 
M<'IY'IIF)' nmlRr 11 Co1111er. npproprinicly 
relied on Ca.wmfl<J in rcfu~ing to ~inglc 
out tl1c nrbltrutlon ngrccmcnt for Rpccinl, 
suspect trcutmcnt. In shon, the court 
simply followed clcur Supreme Court 
precedent. I\Jld refused to recognize uny 
nrgu,ucnt ,egnrding u11conKclon11blllty 
thnt would not be nppllcnblc 10 contmcts 
gcncrnlly. 

Funhcr, Mr. Methvin :ipprovingly cite:. 
the Cnli fomla Coun of Ai,pcal, decision in 
/Jodit! v. Lla11k Of Amnlt·a , 67 C',11. App. 
4th 779 ( 1998). whiah. ngniMt the over• 
whclmlng weight of nuthorlty, rejected the 
rlgbl of bunks and credit curd lssueni to 
modify 11ccoun1 umns pursunnt to c:tmngc 
in u:,·ms cluusc., In their cus10,11ors' 
nccoun11111ncl rerusect to upholtl mi mhllrn
lion 11grccmont t1tldccl In this mnnnc,·. 

Bunks ond credit cm'CI iNsuc1s rou1lncly 
nmc.md tlcpu~il nnd revolving credit 11ccm111t 
tenns through chnngo in tcnns olnuscs lo 
lm,crt new price 1crms. chunglns lntei·eM 
mtcs. cash udvuncc chnrgc.~. new $Crvlcc.~. 
uml m1111cro l1.~ <)ther rcm1s. The lcguJ cll'cct 
of these changes i\, or coun.c. never ques
tioned. This is ~lgnllicunt oocuu..c prucc· 
durcs thnt are u,cd to 1u11end contrncts gen
ernlly moy be lll>¢d 10 wncnd controcti, to 
include nrbltmtlon pmvi~ion , Indeed, 
coun.o: have routinely np11mvcd the nddhion 
of arbitrorion provision~ to contmc1s pur 
suunl 10 cltnngc-in-1cn11$ procc:durc11. Sl'11, 
t.g., C/ayum v. H~o<l111e11 of the Wm Id Life 
Ins. Sodc1y. 981 r:. Supp. 1447 (M.D. Aln. 
1997): Stllc.r ,~ flomr Cublr Cu11c11p1.1, Inc .• 
994 r.Supp 1410(M.D. Aln. 1998) /u 
prlfft! Royer 7 12 So,2d 133 (/\ lu. J 998): 
Fl11<1111t111 v. CltlCur11 USA. 111,•., 485 N.E. 
2d 591 ( I st Dist. 1985): GetrlJl'r v. llarrls 
7h,sl & Savlng,v Bn11k, 432 N.f!. 2(1 1309 
( 1st Oist. I f.182): 11erk v. F11:1•1 Nmto1wl 
/Ja11k of Ml1111N1polls, 27() N.W, 2d 281 
(Minn. 1971!). 

'l'o the extent /Judie rojootcd the addition 
of 1ho urhilnttion provision merely hecuusc 
It was on 111·bh.muon provision, it obviously 
nms Moul of CnJllmllo . In short. /)arl ie is 
bnd from n policy Mundpoint In thut h 
h,unpers linnncinl institution~· nblllly to 
e1Tc.c.1ivcly ond pmclicnlly chungc their 
uccount nAreement~. nnd n,ullr I~ had 
f-rom n legnl ~mndpoint in that it llntly con 
trndicts Ca.vamuo. When faced witJ1 on 
llrbiLmtlon chnllcnge nri~ing out of 11 
cl111nge-in-tenn, procedure. tJ1c Alubumu 
Suprellle Court. m So111h1'r11sr lltmk 1i 

Wlllit1111J·, 2000 WL 1007064 (Alu.). wu.., 
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right to reject Badie, and wos right to hold 
tlmt Cosamf/o precluded it "f rom ~ubjec1-
b1g urblltlltlon provisions to spcdul scrull· 
ny." Wllllcu11.r, 2000 WL ut •6. 

The snnctity of n comrnct ~hould not be 
sacrificed in lbe nome of con~umers' right$. 
l111my event, far from being hos1ile Ill con• 
sumcrs. urbilrlltion is n time-honored, rell• 
nblc und imprutiol mcchnm~m to resolve 
llisputcS oooide of protructed nnd expen
sive civil Utlgution. 'lbe United Stoles 
Supreme Court hill> o!>scrvcd thnt nrbhm· 
lion often works to tbe benefit of con
sumers. wbo are less Likely to be ublu to 
finnncc the expcnc;es of for111nl lit1gutio11: 

We agree tlmt Congress, when 
cnuctlug [the PAAJ, hnd the needs 
<>f co,1su111c1'S, as well M others, In 
mind. Sei: S. Rep. No. 536, 68th 
Con .. I st Sess., 3 ( L924) (U1e /\ ct. 
hy ovQicling "1hc cclny ru1d expc11se 
of' litigarion," wil l nppenl " to big 
bu~inesscs and little businesses nlikc 
. . . corpomtc interest~ lundj • . . 
Individuals"). Indeed, nrbitrntion 'R 

ndv1mtuges oflcn would ~ecm help· 
fuJ to ludlviduals, say, compluinlng 
about 11 product, who need u lc~s 
expensive ahernotive to li tigution. 
Su. l'.g .• J-I.R. Rep. No. 97-542, ru 
I :l ( 1982) ("TI1c rulvantogc., of nrbi· 

tnnion arc mnny: ii Is usuolly cheap
er nnd foster th1in li1lg111ion: it con 
huvc ~implcr procedurul und cvlden• 
tlury rules: It nom1ally 01ini111i1,es 
ho~tllity nnd i~ le,~~ disruptive of 
oni:;olng und future business dealing 
among tlie punl~: It Is often more 
ncxlblc In n:gnnJ.\ LO scheduling of 
times nnd plnccs of bearings ond 
discovery devices .... ) 

All/t,tf.Bn11:r Termini:, Cos .. supm 
(cltntions 0111ittctl). 

Mr. Methvin. however. asscns tllat no 
one cnn 11rguc with n strnig111 face that nrbi· 
tn,tlon lq fair 10 consumeri,, despite 
Supreme Court pronouncornonts to Ilic 
contrury. 1md he lllustrntcs thiR purported 
unfoirncss by pointina out lhnt u crcdiL card 
bunk hns invoked tirbitnrLion I 9,705 1iml!.~ 
und prcvullod 19,618 times, Whal Mr. 
Methvin <loo~ nu11my is that virtually nll of 
1llese cuscs were collection ctu;es med by 
the bonk ug11ins1 customers ,narc lhun six 
mo111hs behind on 1hcir Cl\)(111 curds bill$ . 
tJnques1ionnbly, the-,-c.~ult In collections 
co,m would hove been 1hc ~a1nc. 

The mnn1m 1ha1 nrhi1m1ion is "or11i•COJ1· 
sumer" hn.~ been rejected hy both 
Congress nnd the U.S. Supreme Co1m. In 
the 1111111 nnulysis. lhough. whether nrbitm· 
tion becomes more or lcs~ frequently 
used, und the form it will mkc, ultim11tcly 
will be decided cltbur by Congress or by 
r,riv11tc enterprise responding to the pres
su11:~ of the mMkctplncc. As to the laucr, 
dc:,pltc nn cxpcn~ivc and blgbly visible 
cumpnign to dcmonitc nrb1u11lion, tJ\e 
public rcmnins non-plussed. Merchants 
have not rcponcd unusunl numbers of 
comi,lnints from consumcf!I conc<;J11ing 
executing 1wbitrntlon agreements and ccr
tuinly, lhc rtiuch bullyhoocd "referendum 
on 111·hltn11lo11," thu elcctJons for 
Alrtbo1no's S11pnime Court, wus not u stir
ring victory for ihc t1J11l•urbitrntio11 forces. 

Arbitration and the 
Marketplace 

In their zeul to sltlmp out urbitratlon, 
opponents or arbltmtion have perhaps 
lost sight of consumers' freedom to 
choose und contn1ct os 1hey see !il. If a 
consumer wishes not 10 nr1>iLmtc, he is 
free 10 do bunine.\S with a company LhaL 
docs 1101 requlrc ii . Con~umc:rs do have 
cholc~ when it comes to arbitration. Por 
ln~tuncc, there urc hundreds of insurance 
companies llconsed 10 wtlte policies in 



Ah1bnmn, but only a hnndfol require 
nrbi1n11ion. On the other hnnd. many 
consumers might prefer arbltrution over 
r111 expensive nnd lengthy luwsull. ln fact, 
the l)ccombcr I , 1999 IRsuc of The Jere 
81·11.rlcy Con.wmtr Report recognizes 
Lhut free market prlncipleN nic flt piny In 
lhe urbltrnLion context, by including the 
following eirnmplc: 

A well-known Montgomery car 
denier is sending om lnrge post• 
cnrds to ull of its l'ormcr eus• 
ton1ors. In bold print on the 
ndc.Jresscc side or the cnrd, the fol· 
lowing Slfllcmcnt in large print is 
found: "NO ARBJT RA'l'TON 
ACR.EEMEJ't.T REQUIRED ON 
Nf.!W JNFINITY MO DELS ." On 
tho b11ck side of the corc.J, the very 
Name message is ngnln stutcd In 
bold print. I suspect the reason for 
this strungc tum of events ls the 
foci thut many Momaomcry citi
zens arc driving to Columbus, 
Ocorgiu. nnd buying their motor 
vehicles thtre without having to 
Rign nrbltrot1on ugrcemcnts. 

If lcfl unfettered by nrbitr111io11 oppo-
11cnts' dictulc~. the l'rcc market will 
nlwnys chaoge und adupl tu meet gen
uine consumer de~ircs. If cnoujth peQplc 
dcinnnd i.ornething, sornc cn1repnmeur 
will nlwnyi. provide ll- thib clemenurry 
principle of the nlflrkctplncc has 11s much 
nppllc11tlo11 to arbitn1tlo11 us il dues to 
olcctronics. In short. the competitl on of 
the runrkctplucc- not ruutl signs ulong 
the hlghwny-w ill decide when r111d bow 
urbltrutlon will be used. 

Uy w11y of cxnmplc, the Amcrknn 
Atbitmtion Association pmmu lamcd its 
"Consumc:r Due Proccsi. Protocol," where
In It dcllnes Wllfil o fnlr tu·bh.mtlon process 
involving II consumer must Include. 'l'he 
AAA 11cloptcd this protocol spcclfical ly to 
protect the rights of consumers who enter 
Into lhc types or form contnicts U1ut Mr, 
Methvin critici1,cs. Also, 111c Notlonnl 
ArbitmLion Forum hns cnnctcd dc111lle<l 
policlllli nnd procedures to ensure lhnt the 
nrbl1n1llo11 pnx.'C!ls is foir. 1110 innucncc of 
thi:se prlvnle gruu~ In uddrcsslng uny per
ceived nbuses of arbllrntlon 111 likely Lo 
hnvc more clTe<:t on arbit.rution. working 
through the marketpluce. th1u, uny legul 
changes called for by sclf•inttrc$lc:d nrbi
t.rution opponenlS, And, thc.c;e protocols 
unc.lcl'!icore tJ1c fact thiu, in the rnurkcl• 
plocc, the consumer will never be lg11orcd. 

Arbitration's Prevalence 
In Alabama 

Mr. Methvin criUclzei, the A luhnmn 
Supreme Court for hnndlng down II lnrgc 
number of urbltrutlon-rclntcd decisions. 
Mr. Mclltvln. however, full~ l<> nsk why 
1hib Is so. Why is (U'bitrotion so prevnlenl 
In Alnbarna (IJ1d not Gcorgin. lenncsscc or 
Floridn? Pun of tJ,c u1uwcr nt lc:u~, rc.~ults 
fmm n pel'ccptlon tb!ll buslnc:.~se.~ simply 
were 1101 getting II fnir ijhoke 111 Alobmnu 
courts. St1 long RS pnrtlc:1 believe their dh1-
pul C.'I will be resolved rnirly Md omclemly 
In court, there will be nn renl ch,mor for or 
against urbiu,uion. Wl1t n, however, 
"court'' comes to connote un uneven piny· 
ing field that gives rise lO completely 
unprcdlc1uble Md oOcnlimt:!i irrnt.ionnl 
,c.~111ls, 1>arti~ will necc.~smily puraue 
nllomntiveR to coun. Arbim1iio11 Is one 
such nllcmmlvll. See Stephen J. Wunj, 
Defrwlt R11h•s Frt,111 M,111dall1f)' Nulcs: 
Prfv(lt/ ti t1R l..n111 171ro11gl, Ar/Jltmtion, 83 
Minn. L Rev. 703 (1999). 

If busine.'lse$ in other '<UlltS urc 110 1 

using nrbilrtltion o.~ frcquc:n1ly M tho~o in 
Alnbumn, und if a person cun huy II new 
vehicle In Plorlda, Gcorgln or 
M l~slsslppi wllhoul ~ignlng 11n urhltro
tion ugrccmenl, it muy well be thril par
lie in other SUllCS do not fear going to 
court und resolving their u,sputes tJ1ere. 
In Alnbnmn. unfonunruely, n different 
perception still exists. It wus not so long 
ugo 1h111 punitive dmnnge VC'l'dicts 
bccumc RO outrageous thut ihc U.S. 
Suprumc Court had t.o stop in, cluss certl
licntlons, even ex ,,art~ elURs cortlficn• 
tlons, wore nlmosl rouiinc, ond, with the 
nbolitmn or the "reusonubh: relinncc" 
standnrd, every consumer contmet cnsc 
bccnmc II multlrnl lUon dollnr fmud 
clnim, This scenario corned Alnhtunu on 
h1fnmous nntionnl rep 111n1lo 11, It is hoped 
tfo1t this ls not the sccnnrio to which 
opponc11L~ or nrbitrmion wish co rciurn. 

Matthew C. 
MaOonnld 
Mauhnw C McDonotd 
II n mmnbar QI tho firm 
ol Mlllor. llnrnlllorr, 
S11ll1o( & 0,~1111. l LC 
wflh offlm In Mobl11 
end Mtit\l(IOlhflt'r Ht 
11en,'llld hie t.cMlot'c 
doO, .. horn YMllo<btll 

~.,.,s,ty 111 1981 Md hit llW ...,,et IIOIII U<! 
~,,mity of AJablml l'mlllll ht WH t ltogG [ 81tci. 
S(hol!1111<1d O 1iltiplMI ol U18 M lftlgl1 Har,olOII -'-11 

Arbi1n11jon. in all llkcliho<Xl. will 
rcm11in prevolcm in Alnbamu unill nil 
partlr., hnvc confidence 1hot the bench 
und bnr urc committed 10 fundnmenrnl 
notions of fnlmcss. And so. in tho end, ii 
Is Ironic thut those gro ups most responsi
ble for lho expensive 1111d explosive cnm· 
pnign 10 dcinonJJ_.e nrblm1tlon In re111ity 
nrc 11c1ing in n tnnnner most llktly 10 

cnui.c Its 1x:qietuntion. 

Conclusion 
Al'bi11·ntlo11 Is hw·dly the "ontl-con

sumcr" evil thm Mr. Methv111 mokc.~ it 
out lo be, nor does 1lrbilrutio11 sttml uny
one '6 right 10 trial by Jury, ft\ suggc:,ted 
by Iha opponents of nrbitmtion in Lhe 
recent j udicial election~. Arbitrntion is 
simply u contrnctuul method of resolving 
disputes outside of protrnctcd nnd cxpen• 
slve clvll ll tisution- m11J1dntcd hy 
Congrcl!s und t'nvored by the Supreme 
Court. Any perceived evils In this ~stem 
should be leglslt1Livcly uddrcsscd, und 

suite coun judges-particu htrly member~ 
of the Aluhnmn Supreme Court-s hould 
110 longer he ossaUed for following the 
luw 11nd holding parties 10 the lllrms of 
their cuntmcts. • 

l<lrlllend E. Reid 
K11tt,nf I Hold 111111 
IIIOClllO With Mln11. 
llomll1tn, S1lldh1 Ill 
Od~n. 11 C In Moblln 
Ila rvcalvad hit OA 
with Mno1J, !111111 
Columbu, toll,ge. hie 
MA INffllllCI 
lJnMin r, of lloorQ .. 

and hll JD Imm C-IINI Sthaol oftlw, SllmlOIG 
llilMlfl•[t,....,,. ho WU rOJ411/t11 Oc11u:t ol 1h11 IIIW 
//~""1W 
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U nless you hnve hnd the good fonuno of enjoying a 
three-year sabbatical out of' stntc, a~ nn Al11bnm11 lnwyer 
nnd motori~t you have undoubtedly ob:.ervcd the pri

mney nrbitrntion hns auoined as the hot legal ts~uc both in the 
eouru; nnd on the rondways or Alt1b11mu. In the pnsi three ycurs 
nlonc, the Supreme Court of Alrtbnmn (the cc,un) relc11:.ed near
ly 80 opinions on Lhc subject of ch1Lllcngcs 10 the formntlon nnd 
cnforcc11bl lily of nrbitrution ugn:cments. During thnc same lime 
frnmc, the ontiro Jedernl Judlcla1•y released roughly 115 such 
opinions nnd no other Rt11lc supreme court hos come close 1.0 the 
court's rccord.1 Mcnnwhilc, on the highwnys ond byways of our 
foir Stole, rood signs of every size, color und description bnlllc 
in the coun of public opinion for the nffcclions of our dti1,cnry. 
"Arbitration- A License ro Steal" ur "Arbltnuion- Trial 
Lnwyel'l! Lose and You Win. Enough Snicl" compete for our 
u11ont1on and 11upport. 

In the recent ~lillcwide juclicinl elections, ccnnln clements of 
the polltlcnl populace roised thi: specter of constitutional depriva
tic>n nl the lwnds of urbitrmion unless clt lw ns supported the 
"right" pmty. Such ndvertisemcnts brought II quick nnd poln1c<l 
r'oNpOnsu f'ro111 certain mombcrs of 1he court who it18islcd tlml the 
subject advOl'liscnients were innccurme nncl dc11111ndcd thrtt they 
be withdrnwn. 111e udvertlsemcnts continued to run, yet iJ1c 
rc,~ulLq of the i.111tcwidc jud icial election~ nrguobly dtmonsLrnlc 
Lhnt nrbitmtion i~ not the hot bunon issue mony believed it 10 be. 

Ab iL hns before on oiJu:r importo111 legnl 1s<;11cs ~uch ns punitive 
drumige.~. /\lobamn hus become a legal bnttlcgruund on the issue 
of 1u bitmtion. Why Alnbumn? Timt is u good question worthy of 
nnnly~is, but outside the scope of this urtlclc. Instead, tlus uniclo 
lmdcrtnkell 10 provide 1111 overview or the recent ond burgeoning 
body of uuthorlty rrom tho court on the mnny c:hnllengc:11 lo 1hc 
formntlon ond enforceability of ll!bitrution uwuomcnll! contained 
in wri tten contrncts. Addressed below uro tl1c mosl common type 
chnllcnges the cou11 hai; resolved iJ1 the pns1 thrco years. 

Burden of Party Seeking to Enforce 
Arbitration 

A party who ~cks to erlforcc nn arbitration ugrecmcnt 10 
resolve n dispute must show thnl the ponies nrc b()t111d 10 11 vulid 
und wrilurn orbitrution ugreomcnt uncl tl1e contract in which the 
orbitrl'ltion ngrccmcnt nppcuril relutcs ton trnnsuetion involving 
lntcr~tnte commerce.' Thus. chall enges to enforccubillty of nn 
nrhitrution ngrcemcnt usu11lly i11volvc clui111s 0 11 the absence of 
one or both or' thc~c clements. Chnllonges under the 11rst ele
ment will be referrcu to 1tli "Contructunl Chnllongc:i" while o 
choJlenge 10 the second prong will be referred Lo as u1c 
" lmcrsHlto Commerce Chnllenge." 

Contractual Challenges 
A. Absence or A.~sc_nt Cha llenges 
One of the more frcqucm challenges tn the onforc:cnbility of 

on ilrb1tn1Lion ogn:cmcnt is a claim by tho plolntiIT thnt he or she 
never ns~entcd to the orbitmtion ngrccmcnt. Thc llo.~cll ror lhc 
clnlmed nbsence of assent have eomc ln t11c fonn of the absence 
of both p1mles' slgnutures to u contract.' cloirns of l'rnucluleni 
lnduce111c111 illlo the conu·act or nl'l,l1rutio11 ugrccm~nt,1 und, 
more fundnmcntolly, lhlll !he document co11tnl11it1g the w·bltrn· 
tion ugn.:cmcnt wns not p1111 or the parties' contruct,' 

I . Ab~e11rr t>/ .'iiR1Wlltl'cl.1 a/ Roth Parrlc.1· 
In reviewing chullcngc.~ based upon the nhsencc of one of tbe 

1,ru1ics' s1gnolurc... to u conlrnct, the coun hn, rcco311b.cd. M on 
ini tial mutter. that "the object of 11 signntun: on n comrnct is 10 

show mutuulity and m.scnt. nncl thut mutuality nnd a.~scnt con be 
mnoJfcsted in ways oilier lhun n signmure:·• A porty cnn mani
fest Its con~unt \O ti contrnct vill rutilication through its actions 
in fulfi ll ing thi: hu1de11s nnd uccepling thc bcncfitll of 11 
cor11rno1.' The coun hns recognized, 011 o result, thUL unless 
required hy s1n1111c, n cor1tr·uc1 need not be signed tu be enforce• 
ubic so long us It Is accepted nnd 11c1ed upon.I I lowcver. If the 
terms of 11 contmct expressly require both pMics' ~lgnatures in 
oruer Lo be vnlld nnd enforceable, rind one of 1he patties hus 
foiled to ,lgn the contruct. then n pnny will not be entitled 1.0 

e11forcc fin urbitmllon ngrccmcnt contained withi n the contmct.• 
If n conuocl ullows for fu1ure umendmcnts, one puny to the 

con1mct rnuy issue amendments to the contrucl in the tom1 or a 
chnngc-in-tc1 m~ notice10 or othcrwibc umcnu the conaruct to 
Include nn nrb11rruion :igreemcnt.11 When the court hns rncctl 
chnllcngcs to on ttrbitrolion ugrccrnonl comulncd in 011 1lll1tmd· 
mcnt to 1111 unclcrlylng contrncL, It hns nppllccJ the: so111c unulysis 
ru1 wil h c:hullenges bni;cd on the ahsoncc of II signoturu: namely, 
whether tho ptuty chaUengins the urhitrn1lon 11grccrnont hos mnn
lfcstctl hl1; or lier usscnt to the new term in tho contruct hy hill or 
her nction~." If 1J1c party's uctions dcmonstmtc usscnl, then the 
cuun hth held tlun lhc ,Lrbitrntfon ogrcemenl is cnforceoblc.U 

2. 1'rm1d1tltl/Jt /11dt1('(!1/1(!/I( 
Another chollcngc to the cnforccubility of nn :irbitruuon 

ngrccment 111 n cl111m or rmuduJent lnduccmcnL 111c coun hos 
recently mudc clcur, in nccord with the Uniti:d Swtci. Supn:me 
Court's dcci~ion in Pri11w Pal11t Cot11t>rt11f,111 v. FlorJd & 
Co11kl/11 Mr11111ft1cturi11R u and First Options t>! C/1/atgt>, Im:. v. 
Kap/111111 thut in order to be a vi11blc bnsls for chnllcngc, n pany 
lltUSL CNlllbllRh thul hc or sbc wull fruw.luio111ly lnducccl /11m tlw 
urbltmt/011 ogrct!111t•111 spec/ficalty, rind lltlt the contract in gen· 
crnl,'~ The1efote, clnl111s thal one hub been fmudulcntly induced 
into nn entire contract lhm coolllillS on urbitrulion ugrcemcnt are 
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to be re~olved through nrbitmtlon while clnlm~ thnt one wa.~ 
specincully lrnullulcntly induced into nn nrbitrnti<ln agreement 
contuined within t1 contrnct nrc resolved by a rrinl court.11 

Annlogou~ly, the court ha., rccogniLtd thut "challc:nge[s] Lo 
ovoid or tt> re,cind a controct I utcJ subject 10 urbitruuon but a 
chnllenge to the very existence of a co11tr111il 1i. nut subject to 
nrbimulon."11 Tiie lnuer type of challenge )\Jib been fil'licuJated 
by the cou11 M thm of "frnud in the frictum" which occurs 
"whcJ1 a party 'procures n{notherl pnny's signature 10 1111 instru• 
ment whhout knnwlcdgc of hs tnic nnture or contents.'"" The 
court }Ull, al~o funJ1cr urucul111ed whnt eonsritutcs "frnud in the 
foc1um" us l'ollows: 

Alnbnmn cn~olnw, like the Rtt .Vf(lt«>ttlf'11/ {(Sero1,d) of 
Contrac1s/. rccogni1.es thot to constitute frnud in rhe fac
tum. ttnd thereby to prevent the formntion of u cont met, 
the niisrcpres~ntntion must go to the csscntiut nuturc or 
cxistunco of the i:ontrucl ltscl f, fur cxumple. a misrcprc
so111utlo11 thlll on lnwun 1uut ls u pro111lssory 11t>Lc when In 
i"Hct it is 11 11101 tgngc. I citHtlo1111 omitted I A n,isroprcsentn· 
lion thnt concerns n inlsnpprchcr\sion of tho legul 1neuni11g 
of tt term or provision In II contruct does 110 1 constitute 
rruud In lhc n,c1,1m.1'1 

Such ch111lc:11ges rcquin: 11 court's, us opposcc.l to 1111 arbitrutor's, 
rcsotudon,11 

In order 10 cstmblish II vlnblc basis for fraudulent i1u.lucement. 
a pnliy must prc~ont "~11bs111111lnl evidence of frnud In the 
inducement, paniculnrly rclntcd 10 the titbtU'lllion cltiuse'' and 
not merely ''ad hoc l1rgurncn1[i;J" such ns being roshcd through a 
conlrocl. being vnguely confused about the nrbitmtion provision, 
or ru.scning that the other puny to the contract failed to specifi
cally poLnl out the nrbltmtion provu.lon. 

3. Arbl/r(ll/u11 Agrcc111e111 Not Part of Co111rac1 
TI1e court hos ,llso uddrei1,cd drnllcngcs where II pnrty mnin

toios thot the docuruent co111ninlng t11c rubitmlion ugrccmenl 
wns not pnn of the pnnics' contrt1ct ond, therefore, the pnrty 
never u~scntcd to nrhitrntlon." For ex11mpki, 1>t111les hove ~ought 
to compel orbit rot ion bnsecl upon rhe incl11sloo of nrbitrmion 
11gre,m1cnl1< made pun o f II worrnnty contnlncd in itn "Owner's 
Manual'' lhut n plulnlllf clulmcd never to hnvc rcccivcd1' and 
contuined on the buck pugc of n contracL which a. plointifr 
cluimcd nevur to huve secn.11 

When onuly:tlng 1;1wh cl1ullongos, the cotut tletormines 
whether !he record evidence c~111bllRhos thnt n party hns 11~sen1ed 
t.o the ttrbltrntlon ngrcen1ertt by It~ slgnuturc or vlu rutl£1cuLlon by 
Its oc1io11s:,. rr th~ record before the court Is Insufficient to make 
ilUCh n dctcm1inntlon, the court hns. 011 (>CCflsion. nllowed ll111lted 
disc<lvcry on remand on the nnrrow issue on whether or not n 
party 11.~scntcd 10 lhc urbitmtlon agreement." In o very recent 
decision, the court held unenforccnblc n11 nrbitmtion Oirccmcnt 
contained on the buck pngc or II controcl which plaintiff claimed 
she nuvllr bllw.• Plumtlff c:lnimed she was not ~hown the back of 
the controct and nothing 011 the I runt of tJ1c contract she wus 
shown rcvculcd thnt the buck or the c:01ttn1ct containud additional 
tcnns. On thi~ ba\lt.. the court dl!tennined that I.he arb1trution 
agrccmcm wns not part ol the pnrtlcf controc1.10 

4. Voldt1d or R".rri11dc1/ Cm11rnrr., 
IL g~~ without suylnp. that if u contrnct contoining the subject 
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A Licens 
nrbitrntion ngrcumcm is void, thc11 It is by definilion, unenforcc
ublc.10 The cour1 hus rufuscd to enforce urblLrutio11 ngrccmcnts 
contnlncd. for cxumplo. ln nutomobilc lcu~es which ulso con
wluc<.I unsutlslicd tlnancing upprovul cont ingcnoics.11 ShruJorly, 
if u court dou.,rminc~ thut n co111ruct Is illegal, then the contruet 
is void nnd ony 11rbitm1lo11 cluusc contulnco within the contruct 
is unenforccublc.11 

On occosion. panks hove ~ought to nvoid urbi11u1io11 ngroc
mcnt~ by elnlming thnt the subject contmct hu.s been 1escindcd.'> 
If the recession of the comrnct iR murnnJ. then it 1, doubtful 1hnt 
any nrbitrution agreement con111incd within the Cl'lfttrnct could 
be cnforccoblc." However, i r o 1>nrt y nsscns II breech of comract 
claim on Lhc very contmet they claim hn~ been rescinded, then 
Lhc court hw. hclu that u puny mny not clnim rescission or only 
certain ponionb or lhc controct (such lb the nrbiLrntion ugrce
nient) while 111 the ~ume time bCOld1111, dnmugcs for breuc.:h of 
otlle1 portloos of tlie contuct.'1 

R. Who /\ rbltrnccs A1·bltr 11blllly? 
When lhc parties cfo no, dispute the existence or on orbilrn1ion 

ugl'cermmt in the contrnct nt issue but one pnrty opposes arhitr11-
lion on contraotunl grounds other 111111111RS0nt , 1111 nn initinl mat
ter, n court first ls to ussess whether 1herc is ''c lear nnd unmis
lukubl.e evidence" thul the p1trlic~ ugrccd 10 nrbltrnlc urbitrublll
ty."' fn Other words, If II party oppo~cs 11ubmitliog n illspute to 
orbltrulion, ti court must be ~nlil,ficd by "clc,,r und unmlstuknble 
evidence'' thtit thu partlci.' urbltrntion ugrcemenl contcmpl!llc<l 
resolving chollcnges to the right 10 rtrbltmte disputes vin urbltra· 
tion n~ oppo~cd tO the court syMcm." 

The lnnaungc of the pnrtics' contrnct typically comrols such 
determinations. For c,,cnmplc. the coun h1L~ round ~uch "clcnr 
and unm1.~u1lrnblc evidence" in the form of n brorully-wortlcd 
W'bilrotion ngrc:emcnt thot provides for the resolution of "any 
d1allcngcs to the v11lidily und enforceability" of the parties' con
LrUCI •• or "nll disputes 1tnd i.:0111rovc1'llic.., of every kind w1d 
r10ture I between the p11r1i~[ llr1\l11g out of or in connection" 
with the ponie~' purcht,~c" ur "ull disputes, clnmls, ur comro-



' to Steal 
vcr~ic.~ nrising from or relruing 10 [the poni~' c<>n1n1c1J or 1he 
ponies 1.herc10.""' If n court sutislius it~elf thnt the ponies' con• 
tn:tct provides ror o, hhrn1ion of orbltmbllity, then pmocduml 
chtJllun1;1e11 to the nrbltrmlon process llliclf' w·e sub111iltud 1c, the 
urbltrmor to decide.•• tf the evidence estnbllshes U,ut the ponies 
hove ugreed to a.rbitrnte nrbirroblllty, 1hc cuurt hus indicuicd thnt 
11 U'ial coun 's role in ruling on fom,mlon and enforccubility 
c:halknge& ls tO decide maucrs Of "subswntive l\rbitrubllity" 
which matters inquire us 10 ''wheu,cr there is t\ vnlid nrbitmtion 
ugrcomcnt between the parties un<l whether ~be spec I f1c dispute 
presented by lhe case ftlllg within U1c scope of 1tial ngrccrncn1."0 

On tho othc,r hand. rnuucrs or "proccdumJ nrbi1rnbili1y;· ~uch llS 

claim., of waiver by foiling 10 comply wi1h the 11rbitrotion ngree
ment's proccdurnl 1cqulremcn1.11 or cluims or uncnforccnl,illty 
btL~cd upon tho vugucness of the orbilrnrion procedures con
tained within nn urhltrntion og,•eemcnl, urn for an urbllnllor lo 
decide und noL f'or n coun,' 1 

C. Noo-Slgcm1ory Chnllcngcs 
Often. o non-pony, or "11011-.signntory," 10 n c:ontmct con111Jn. 

Ing un arbitrolion ngrccmenl, who lms been sued by one or the 
rurt ics to the contrucl, will seek to enforce the arhitr111ion 111i1rce
ment Lo resolve the dispute uL issue."' ' I he pany oppo~lng nrbi• 
tru1ion typically chalhrngcs the non-~lgnutory's righl lo nrbitrn1e. 
arguing that he or she never osscmed to u.rbiLrate du.putcs with 
the non-signatory. 

Non-signuturlcs ore nllowed 10 onforot: on LLrbltrution ugrec· 
,11ent tmder two rccosnized exceptions 10 the genernl rule thut 
one must be u party in order Lo enforce such :111 ugreemcrll. The 
lir~• exception nllow~ non-signatories 10 compel nrbitrn1lo11 
under 1he theory or "equlloblc estoppcl." Under th1~ exception. a 
non-si!,lllatory mus1 esLnbllsh two clcmcnL~. First, the non•signo
wry mu~t dcmon81rntc 1h01 1he scope of U1c arbilrution ngroc· 
mcnL !iigncd by lhe pn11y resis1li1g urhlLrntion is brontl enough 10 
encompan Lhc cluims made by thnt patty ogolnst the non-signa
tory.•• Thl:: clement cnn tie csrnblished by demon~tn1tlng thut the 
elnlms 01 issue arc either (n) ''bn~cd upon duties or oblii;111ions 

founded In and lnrnrtwined with the conll'(ICt, or (h) sufnclcnlly 
i11tor1wlncd with tho~u 11gnlnRI n pnny" 10 the comroci,'lf Second, 
the non•Mgnmory mus1 show thut U1c t1rbltrntio11 ugn:emcnt '!, 
JClieription of the panic\ t.ubjcct to tho nirccmcnt it not so 
tc.\trictive ni; to preclude ol'bitrntion with the non-sianmory." 

Ir the lnngungc of the nrbltrutlon ttgrcemcnt is spccilicully 
lim ited Lo the Ril,\n11torlcs. theo It Is lHlllkely thuL u non-slgnutory 
will meet the ''cquitnhlc c~toppel" cxccptlon." Simllorly. n non· 
signolory muy not compel nrbirrntion when the claim~ 111 lb~uc 
uri,e lndcpcnderu of the contract containing the arb11n1lion 
agreemt:ot ... However, If the agreement·~ lnnguogc i~ ~ufiitient• 
ly bro:1d ond a pl:w1tJ rr usNerts com mun clnims ngnl11st a pur
ported non•signn1ory 11g1J11t tLlong with u signntory principnl, lhe 
court tins held thm the "cqultoblc estoppol" exception will nllow 
the ngc11110 compel nrbhr,ulon."' Also, ir u porty ollcgcs spccilic 
consp1rncy claim~ ngoinst o signotory and u non-1,ignutory. the 
001111 hus held the non-signmory could compel arbitrmion under 
1hc "equituble c~toppcl'' cxccpii on.11 rinnlly, If the 
siguutory/clcfenclunt lo the contract hns not moved to con,pcl 
~rhitrnlion of the dlspu1c, Lhc court hn~ held that the non-slgno• 
tory/dcfendrull cun1101 compel nrbitrn1ion under the "equitnble 
cstoppel" exception.'· 

TI,c bCcond cxcepllM ullows u 11011-i.ignntory 10 enforce nrbi· 
irntlon when o oon•sl1:1notory is u Lhlrd-purty bcncJiciury to the 
conlruol contnininl!l thc itrbiU'uliou ni.trccrncnl. 1'ho court hos rec• 
ognlzc<.l this exception under lWO f11ct1111I sc1tings. 

The lin.t ciroonwance lovolving lhis exception oocurs whet1 n 
1.hlrd-puny beneficiary to n co111mct ,ut:s on the c<>ntruct und 
nttemplb to re.,1sl the contruc:1's orhitr111io11 provisio,1.11 In bUch 
lll rcu1ns11111ccs, Ille coun has held thni n non•slgniuory mny not 
claim tl)e benefit of' tho conu·nct nnd ovoid the con11·a.c1's orbilro· 
tion provision." 

The seco11d circ111n~1nnce <>CCUJ11 when n non-signatory claims 
ii i~ 111hird·party beneflcilU')' LO a contr11c1 and seeks to enforce 
the contract's arhltmtioo agreement. The coun hn.~ held 1h01 if 
the non-signfllory estnhllshes i18 H1111us ui, 11 third-party bcnoflcl
ury, it I:. enti tled 10 compel nrbiLrotlon." In order 10 be 111hlrd
purty bcnclicinry in thiR inswnce, n non slgnuLory mu~t c~wblish 
titu the purth}b to the contmc:t con111ining the arbilnulon ugn:e
ncm intended to bestow u direct benefit upon the non• 
signuto, y." 

E. Wnlver Chulhmgcs 
If II puny docs nol osgcr1 its right tu compel nrbiu·ijl ion or n 

d1~pu1c al the inception or o lawbult. It run~ Lhe risk of n chnl· 
lenge 1hn1 it h11., wuivcd its right to seek nrbitrolion. The coun 
hus dislingui~hcd between 1wo typeb of "Wlliver" in iL~ dcci• 
NiOIIN, 

If II party opposing urbhrn.lion contend~ that 1he pruty seeking 
arbltraliou llas wnivcd Its right to 11rhitrn1c hy o foilurc to comply 
with lhe f)rocedurul n:quircmcnL~ of the tcm,s of the urhitmtion 
n&•ccmcm, thi1, ib II mutter or "proccdurnl nrbitrnbility" rc,~crvcd 
fc,r nn orhi1mwr's resolution. und uot the lrird court's." On the 
111hur hund, If u pnrty c.:lnims waiver uuc to 1hc other'N "subsluntini 
invocation of the lltlgndtin process" thu1 hos rc~ulLcd in prejudice 
10 the party oppo:11113 urhitrnlim1. thi~ is u 1uuucr for the triol 
c:oun ·s resolution." The court ha~ referred to this tyf)I! ol "wnivcr·· 
tho "defo.uJI" under Section Three of 1he Federal Arbitm1ion 
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Act. "'The coun hns held thnt n 11nding of wnlvcr will not be 
inferred lightly given the strong t'cdcml policy in fuvor of urbilru
tion."' ln determining whether such II waiver hru. occurred, o Lriul 
court should cxllmlnc whether llml party's "participation [in the 
judic1ul process! bespeaks nn lntcmloo to abandoo 11\e tight (LO 
1.eek nrbltrotiou' in fuvor or t!1c Judkiltl proces • and, if so. 
whether the opro~ing puny would be prejudiced by o 6\lbscqucnt 
order requiring It 10 ~11bmi1 10 nrbltrmion.',.1 Woiver inquiries are 
not given 10 strict bri9ht-llnc mlci;. but require u case-by-c-BSC 
analysis." However, the lonscr II pnny wnits after the t'illng of a 
lawsuit to seek 3rbi1J1lli!'ln nnd the more n party puniciputes in the 
liti gution of the h1wsult. the more likcly n clnim of waiver will be 
bUcccssfut.-• Similarly, so long ru, u pnrty ~eeks to co1npel arbilro· 
!Jon within the 111'81 few months ofter rl Jowsuh has been filed. the 
coutt bus l'Cgulorly found thfll no waiver occurred .... 

F. Scopu Chnllcnucs 
Often, i11 opposing arbitrntion, n pnrty wlll acknowledge 11 

bindinj.t lll'hltru.tion ugrcomcnl In Its oonlrncl, but contend thnL 
Ll1c scope of Ll1u 11grcc111cn1 docs not l11olutlc the dispute Lh11L 1s 
il1e subject of Its luw~ulc. As un inlllttl mutter. Uic co11rt hu.s long 
recognized thut pmticb cunnol be curnpclled to urbitrulc uny dis
pute that they have 1101 ugrccd 10 submit to nrblumlon.•• 

In unnlyzlng such "scope'' chnllonges, Alnbamo courts are to 
upply ~tm1dord co,moct i11tcrprcu1tlo11 pl'inciplcs .. with o healthy 
regaru for the fcdoml palicy favoring 11rbitrotionf' lndeed, lhe 
court mo~t recently 111n1cd that "cnses intcrprL-ting the Federal 
Arhitrntion Act mandate that o coun give the broadest possible 
interpreuuion 10 un urhitnulon n1trccmcnt nnd rc:.olve nll doubts 
in fovor of nrbltrnllon.'' The court hns ulso described the llllllly
s,s 11.'> follows: 

TI1c l~AA require~ this Coon. in npplylng Alnbn.ma con-
1rnc1 low 10 qucMinn~ of nrbitmbllhy, 10 resolve ''any 
doubti. concerning the ~cope or 11rbitr.1blc is.,ues ... in 
favor of nrhitrmion, whether the problem 111 hund is lhe 
con&LrUclion ot the cuntrucl lunguugo itself or un o1Jegu-
tlon of wulver, tluluy, or u like th:fcrnsc to urblll'tlbllJty."'ot 

111us, tri:il court\ nrc 10 give the terms of an arhilr :uion 11grec-
mc1H their c.lc11r and plnln moaning and should presume thac Uie 
parties intended to do whnt tho terms of the agreement clearly 
Nl!lLCS.10 

1f the 1cr111A ure u1111111biguous. "then there is no room for con• 
su uclion uncJ it IN 1hc duty or the court lo enfol'l:e ( the nrbit1'tl• 
1101111grcen1011111,s wriUlln,"11 011 the 01hc1· hond, If II cour1 deter
rnl11es 1h01 1he te11ns nrc nmblguous. 11 coun is ro apply estnb· 
llshcd rules or contrnct co11st111ctio11 10 resolve the ambig-uity.n 
111 so doing, when given n choice hctwccn 11n l111crprcwion that 
upholds the contruct or one 1hot would destroy the contrnct., the 
court h:i_( n dUt) lo choose 1he construc1ion lhnt uphold.~ the 
contruct 11nd that will give effect to ull or It~ tenns.n l1innlly, 
while umbiguitles in a contrncl nrc ctmstrued 1\gOilllil the 
dtllf1er.'' "ambiguities ns 10 the scope of the arbllrlllion clause 
Itself (are to bel resolved in favor of llrbtLrULion."" 

c;. Unconsclonoblllty Chollt1nges 
Perh11ps the mo~t common clmllcnge to cnforce11bili1y of :in 

arbilrntion 11grcc111en1 in recent years ho~ bean II cluim that the 
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ugrccmonl Is u11co11sl.)lon1tblc ltlld, thel'eforc. unenforcenble. By 
staMc, unconsclonnblc contrncts in Alnbaru11 ore 
oncnrorccnble." A pnrty opposing nrbitmtion on this ba.~i11 has 
the burden to est11blish the unconscionnblc nRture of the con
ll:tCl. 

The Alabama Supreme Coun hos described nn "uncon
scionable contmct" w. one "such M no mnn in his sense ond not 
under delusion would make on Lhu one hnnd. und ll!I no honest 
nnd foir mnn would nccept on the ollier."11 While nckuowledgiog 
the absence of nn c:xplich sltlndllrd for 1111consoio11ablUty, the 
court hos established the following four fncto~ 10 cvalunte in 
moklng such dctenuintlllons: (I) whether llteN) wns on nbsencc 
of mcru1fogful choice on one pony's pan: (2) whell1er tile con
troctual terms urc unrcn~onnbly fovornble LO one pnny: (3) 
whether t.hcre wos unequal bnrgninina power nmong the pnrt.ic.~. 
and; (4) whether thc,c were oppressive, one-sided, or plllcntly 
unfair terms In the contract." 

In reviewing Huch chnllcngcs, the court hus recognized u dis
linctiun beLwecn ''proccdurul" unconsci<mnbility and "substou• 
tlve" unconsclonublllty."' Proccdurul unoonsolonnblllty relates 10 
ullcgud c.le11clcnch:s 111 thu contruct formntlon 1)1'0cess ~uch as 
decepllon or ri refusal io bnrguln over corms wh.lcb leoves ooc 
party witho11L 111conlngful choice over wherlter and how lo enter 
the subjecr 1rnnRt1ctio11.10 Procedur111 11nc<mscio1111bilty oflcn 
involves 111lcgo1ions of the nb~encc of 11~sent to U1e nrbi~mtion 
agreement for vnrious rcusons. Including fraudulent inducement, 
as discussed ubovc. 

Substnntivc uncon!loionobility usunlly lnvolvOll claims that 
ccrtuin conlruclu(II terms nrc unrcn~onobly fovorably to one 
party to the contruct.11 Ab on lnitiul muller, ll,c court llru. mnde 
clear that urbitmtion ngn:cmcnL, ure not in lhernsclves uncon• 
sclou!lblo.111 Willi regnrd 10 specific ottncks on nn nrbitrntioll 
ogrecmeot os unconsclonnble, the coun hos rejected lhe follow
ing nrgumcn1s: (I) flnnnclol hnrd.~hlp of the llnrty op.rosing arbi
trarion;" (2) ignornnce of the pany opposins nrbitmrion a.~ to 
whm nrbitraiion c111nil~ or cloims of scncrnl lack of sophistica
tion; .. (3) gem.:rul nllcgntlons llint the conu-nct is more fovoruble 
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to the pnrly seeking to compel 11rbllmti on;11 (4) limit ed rcadl11g 
nbiJity of the pilrty opposing llrbitrnlion:i. nnd (5) gene111l ollcga
Lions of unequal bnrguining power between the pnrtles.11 

Anothcr commonly-muth.i s11bs1t1ntivc unconscionability chnl
lcnge Involves un nlleged luck or mutunlity of remedy. Such 
cbnllcnges have been 111nde over nrbhnuion ngrcemcms thm 
l'CServc lO om: p1u1y (hul not the other) the right to liti gate ccr
tnin tYJ'le.'I or clnim, while rcquirina the other pnrty 10 nrbitrnte 
nil claims.• The c11un hn~ unifonnly rejected such claims and 
hm, c~plnined the inoppusite nnture or "lnek of mutuality of 
remedy" claims In thli. context ns follows: 

Tbe doctrine or mumolity of remedy is limited ta the 
nvrulnbilily of the ultimnte redress for n wmng suffered by 
u plnintiff , not Lhc means by which thnt ullimote redres$ is 
sought. A pl11lntlff docs no11,,eek as hlR ultlmnte redress un 
nrbitrntion proceeding or o coun proceeding. 111.~teud, he 
seeks legttl relier (e.g., dnmuges) or cquitublc relief (e.g. 
specific perfonnunoc) for hib Injury, nnd he usM the pro• 
cccdlng us u 111et111s 10 ohltlln thm result ." 

Thus. u conlrnot wil l not be dcc111ud unconRclonnble solt:ly 
bccnusc it Rpccl!ics the forum (court or urbitmtlon) in which 11 

pmty Is to pursue its cltti111N so long us thci contruct doc:.. not 
nbridgc Lhe purtlci.' rights to ct1uully pursuu romcdios for tbclr 
claims ugalnsl ench other. In the words of tho court, rather thon 
being u11consclonoble. ·•n party. 'by ngreoing lO nrbltrmc, ... 1rndes 
the procedures and opportunity for review of the courtroom for 
the implicity, lnfor111111i1y, nnd expedition or orbhmtion.""" 

Interstate Commerce Challenge 
A i; referenced cU1lior, in udditlon to cstubllshlng the existence 

of u vnlld and wriuen nrbitrution ugrcc:mcnt, the Fcdel'ill 
Arbhrntion Act rcquln:.,; proof thnt t11e conttnct conuil niog 1hc 
arbh.rolion agreement "i nvol ves" interstutc commerce in order 
for such t\gree1oent!I 10 be enforceable." l.ong nn nfte.nhought 
because of the hiluorlcnl breadth of "lnterstnte commerce" since 

the days of Kart.,mboch 1•, McClw11(11 nnd Heflrr ,if Ar/a11fu 
Mo1et,•1 this clement hn~ 1·ec:cntly hccn given new vit:illty by tho 
coun. 

1 n Sisters nf ,1,,. Visitatio11 v. Cod1ra11 Pla.rtt1ring Comparry ... 
the coun rccogni,.cd thnt the "involving lntcn,wte commerce" 
~quiremcnt mcrhud II new level of ~cnitlny duo to the United 
Sullc.s Supreme Court's recent ducision 111 U11ited Smres 11 

lopei." 1n lope~ the United S1a1c11 Supreme Court Stl'\lck down 
an ucl of Congress for the first time in 60 ycor:, due to their con
cl11s1on tlmt Congress hod exceeded their nu1horily under the 
Commerce Clnusc in pn~sina the ~uhjcct 1101.• TI,c Lope: Court 
ruled thnt in order for an economic nctivity to come within 
Congress' Commerce Clouse mullority, the nctivily muBt "sub
,rnntinlly 11ffcct'' intcrstotc commcrcu.'1 8Mcd upon this it1tcr
prota1ion from lofJei. the Sisters of tl,e Visltot/011 court Inferred 
that the Fcdcrnl Al'bl1n1tlon Act·~ rcqulrumcnt thnt n cor1trnct 
including un urbltrullon ugreemc11l " lnv()lve" interstntc com• 
merce must now "~ubs111111lully 11f10ct" lntcrsrnte commerce." 

T he Slstu.r of 1/rc• Vlsita1/u11 court next procceclccl ro cswhlish 
u live. factor 1es1 to determine whether lhe party seeking lo 
enforce the nrbhrnti<>n agreement hud sn1lsticd the "Ruhsluntfolly 
nffectinjf lnterstntu eoinmcrcc requirement. The following fnc. 
iOl'S nrc now 10 t>c considered when unolyzing the inlun.ltlle 
commerce rcquircmc111; ( I) citi zenship of the purtics: (2) movc
mcnL or tools and equipment ucro~N stnte lines: (3) nllocnlion of 
cost or ~orviccs und mutcrluls between inlrru.tute ond inters1a1c 
sources: (4) subsequent movumcnt ncross Mme lines of subj ect 
IIUlller of contruct: und (.5) tl1:grcc of sepnmbllhy from other 
controct.S thol hove sub~mntlnl effect on imerswtc commerce." 

ln light or this new test. one might conclude thnt 1ntrn,~Lntc 
u·aus11ct.loni. between Alnbnmn rc~idcntfi, such ns the one 
involved in Sfatrrs o/ rl,r Vi,1/1arlo11. nre less likely to sntisfy the 
wlnterstute commerce" requirement. A mere recitation in u con· 
1mct that the panic.~ acknowledge the contmcl mvolve~ intcr
st11te CQmmc.rcc ~tnndin; alone is insufficient."" However, the 
coun has ob~crvccl thut "even nn intm~lulc Lrllnbuctlon ' involves' 
interstate cmmm:rcc if it hru, u substnntiul eff~ l on the gcnctn• 
1io n of goods or services for inter8tntc mnrkcu, and their dis1ri • 
but.ion lO the cu11su111cr." 101 

Jn ex porl « Srowar/14, thc court nrgunbly limit ed the Slsit1r.1• of 
llw Vis/wr/()lt holdi11g 10 nllow 111c "l ntcrstnu: commerce" 
rcqulreniont to be met when intrnstnlc nctivi tic~ nre '' intcgrnJ 
n11d insepnroble pnns of the !low ()f in1cr:;tu1c oommcrcc."1M At 
issue wns whether 11 dis1ributlo11 11g1·ccmcnt between The 
£Jlr111J,1glw111 N,•ws ond n IC1cnl diN1rib111or sn1ist1cd Ilic "ln tor8Lnle 
cor11morcc" requirement. The court conoludcd thut. while t11e 
immediate ncllcms only of' ncwspupcr db trlbution only Involved 
intriL~tl\te commerce, such 11ctl011b were fl pun of o much larger 
"flow'' of lnten.tntc co1111ncrcl11l uctlvl ty.1"' Justice 1-louston. who 
joi ned the mujority in Slstrrs of tire Vis/t(lf/011 nnd who ulso con
clirred speda lly in S1r w11r1 h11rrnoni1.cd the coun·~ rwo opinions 
by explalning rh:u " neither the word~ nor the rcn~oning of Lbe 

nuuority 01>i11ion in SIMrr., 11/tl1t Vislrml,m hru. uny pn:c:edcutlal 
value in n cnse Involvin g un nctivhy In which the Oow of com
merce must continue In order tn fulfill the purpose uf the activi
ty."'"' 

To date, the coun hus clctennlncd tl1111 the follow ing type con· 
tracts foiled 10 Ntil isfy the Petlcrol Arbitrntion Act's "inum,101c 
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commerce" rc<1ulJcrncn1: (1) n co11Lmc1 for the provision of plos
tcring ~erviccs hctwecn Alohomn residcnts:11111 (2) 11 contmct for 
the rcp11ir of n chimney between Alnbnmn residents:'"' or (3) nn 
insunmc:e comrnel involving on Alnbomn m~urcr and nn Alubnmn 
insured'"' Thus. pnnles ~ccklng to enforce nrbiLmLlon ugn:cmcnts 
in contrnc~ between Alnbnma resident:. ore likely to have grcn1er 
difficulty Ciotablishlng the "m1en.1ute commerce" rcqulrc:rmml 
tJtun lho:.c contrncb Involving partle~ or diverse residence. 

Court of Alnbnmo ha~ hccn compelled to nddrc~i; ond rc~ulvc 
score~ of complex und dilTicull i~~ui:~ regarding the viobilily of 
.irbilrntion ngrcemcntR in numtrou~ context~. The result of lhc 
court's cfforlb is u subs tnnl1til body of authority thnt rival~ aoy 
slate uppcllntc court '1, in hn:adth w1d depth on the wbject of for· 
mution und cnfo~e ablllty ol urbltrution ugl\'cn1e11ls. • 

Conclusion 
While the dcbule over the mt:rhs uf arbilrntion (I\ a mc4m~ or 

di11putc n:solution conilnuc.~ 10 be w11ged on the mterstutcs and 
county rondll of Alnbtnnn. the future w.e of nrbitrutlon us ti meut1s 
of ultcmotivc di~pu1c resolution 1·umoln~ uncc,rtoin.'°' Regardless. 
o.~ n rc~ult uf the vigor with which nrbhnulon has heen opr>oscd 
111 the trll\l conrts of m1r ,nnte In the pnst 1.hrcc ycnrs. the Supreme 
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ALABAMA S 1 A T E B A A 

Publications 
ORDER FORM 

The Alabama State Bar is pleased LO make available to ill<.lividual attomeys, firms ,md 
local. bar associations, at cost only, a series of brochures on a variety of legal topics of 
interest lo the general public. 

Below is a cu1Tcnt listing of publi c information brochw-es available from the Alabama 
State Bar for distri.bution by local bar associations, under established guidelines. 

BROCHURES 
To Serve the Public ..................................................................... $10.00 por 100 Qty. $ _ 

.details or bar public sorvlco progroms hlghllghtod in 1he ro SERVE THE PUBUCvldoo presentation 

L.sw As A Caroer ......................................................................... s10.oo per 100 Qty. __ _ $ _ 
opportunities and ohallonges of a law career today 

Lawyers and Legs/ Fees ............................................................ $10.00 par 100 Qty. __ _ $ _ 
.a summary of basic information on common logal quostlons ard proceduros for tho general public 

Last Will & Testament.. .............................................................. $10.00 per 100 Qty. $ _ 
covers aspects of estate plonmng and the lt11µo,u.1nco of havmJ a will 

Legal Aspects of Divorce ......................................................... .$10.00 por 100 Qty . $ _ 
• off ors options and choices Involved In divorce 

C·o S e ,:• "8 . Ti " $10 00 100 0ty n um r rmRnce or uymg on ,me ................................ . par . $ _ 
. outlines lmpor1an1 considerations and provides advice on financial ma11ors affocting tho Individual or fomdy 

Mediation ... Another Method ................................................... $10.oo por 100 Qty. __ s _ 
for Resolving Disputes 
. provides an overview of the mndiation process in question•and•answor fo,m 

Arbitration Agreements ............ ,u . , .. ., .... ., ............... .. ................. s10.oo per 100 Qty. 
..... w- .. .. . answers questions on arbitration r,om tho consurni:ir's porspecllve 

Acrylic Broohuro Stond .................................................................................. $.5.00 each Oty. 
. . Individual stand lmprlmod with Individual, fimi ur bar association name for uso at distribution points 
Ona stand por brochure Is recommondod, 

N11mo to Imprint on 11t11nd: ----- -------

Mailing Address 

$ _ 

$ _ 

Subtotal $ 

Shlpprno & Handling s 5.00 

TOIAL $ 

Please remit CHECK OR MONEY ORDER MADE PAYABL[ TO THE AlAat\MA STAT[ at\R 
for the amount listed on tho TOTAL line an~ forward tt with this ordor form to: 

Susan Andres, Director of Commumcations, Alabama State Bar, PO Box 671, Montgomory, AL 36101 
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Howell Heflin: 
First in a New Generation of State Bar Leaders 

H owell T. lleniu ofTuscumbin 
~crvcd us presideni of the 
Alntwmu St111c Bar rion, July 

1965 10 July 1%6. Al age 44, ho was 1hc 
11r8t lnwycr to be ,:lcctcd president who 
hnd gruduatct.l r1t1111 lnw school nnd 
1:ntered the bar ul tcr serving in World 
War II. the l1nt ol II new gencmt1on ol 
s1111c hnr lcmkl"\ whose nu.itudc., would 
be unlike tho~e who curuc belorc . Thc~c 
l11wycri. "ere rc.ady for ch1mgc. for 
progrcs~ und for reform, nod the I leOin 
ndmin1RtmtiM lnid the groundwork for 
what 11111ny hnvc cnllcd unhclicvnblc 
cl111nges in 1ho ycnrs 1h01 followed. 

Whul wus the climate of lhc lcgnl ll)'S• 
tern in Aluba111n when Howell Hcnin 
wok over 1hc reigns of lendership'/ With 
few exccµ1i1111~. the Stille bur hnd been 
led for many years by men who pro· 
pounded tho theme!> of :1llltes' rlghb. 
lntarposhion nnJ \cgregmion in tkliunt 
opposition 10 Un11cd S111tcs Supreme 
Cuurt rulinss which demanded chnngc. 
Ami their view~ dominated the pugc~ or 
7'1,e 11/abam" Lmvyer. the voice or the 
Al11bu111u Su110 Bur. Alnbarnu hnd heon 
the sc1111dul of Lhu nuLion wlLh II quickie 
divorce 111111 which the legMuture rol usctl 
to shut down becuu~c 1nw1y of Lhosc who 
were gelling rich from law 
pructices Npccinllting In the 
OUl•Ol •\ IUIO "quickie" 
divort:c hucl undue innu
c.11cc there. 

BY PAT BOYD RUMORE 

I lrfl/11 /11 thr t:llrly '(i(x 

incu111e came from t'ecs nnd court costs 
assessed agulnst the dct'ondu111s in lhcsc 
cusc.~. Agoin the legislature refused 10 1101 
ll) refo,,11 tbu sltllfili on. It ulso refused to 
udop1 new rules of civil p1 ocedurc 

Ju~liccs of the peace were 
pcrpetrillmg u i.cundnl as 
well, becuuNe they iuude 
rhcir livings by always nud· 
ing fll{ldll .YI 1hc dcfendm1t in 
trnflic c11~cs 1111d nlwnys 
lind111gji1r 1hc pluintirr' in 
collection cu.~cs. smce their lll'ft/11 ;,, 11,r Mrrri11r1 

bec:111 ~ it seemed, mnny 
older, innuemiol Jowycl'!I 
Hked to use their ~oterlc 
knowledge of A lnbumn \ 
nncient plcndina sy~tcm 10 

1np up the younger acmcrn 
Lion. The model lcgislutlon 
proposed 10 upd1110 
Aluun111u's court procc<luros 
wus bnsed 011 ,·ulus used In 
the rcdurnl cou,1 sy~tom. on 
whose benches were 1hc 
''demon" judges pointed to 
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by Alnbumn's sc111·egntioni~t politicians as 
the cause of nJI of Alobnrua 's troubles. 
There were buck logs or cases In bt1Lh Ute 
suue circuit couns und the stutc 11ppcll aLe 
coUJ'ls with no sysum1111lc adml11ist,11tion 
of ci)urtS 1hrough which these problc1n11 
could he ndclrc.~sed. Judge~ wen: too few, 
underpaid nnd wltho111 berel1t~. 111e sys
tem or removina both bad lawyers and b:id 
ju dges wn.~ nnliqun1cd nnd convoluted. 
And Alubamu 'i. C"d" hnd not hccn revised 
and updated in 20 ycar... lcuvlng lawyers 
with mnny book., th11t hnd bigger pocket 
µarts thun main loxt~. Yet llill c, Ir unylhing, 
hod bee11 done by the suue btll' to try to 
improve the si11111tlo11. 11 WM, perceived by 
mnny of lho youngcl' members os o dor
mnnt org11ni1,iuio11 who~c lendcrsblµ 
accepted the suuu~ (JU() nnd represented an 
cm still lookins bnck to the wounds of 
Rcconstrucllon nnd the Civil War. 

Henio'i, ckction mi~hl be dc.,cribcd M 

u coup, but he will not ndm11 to ony 
planned revolution. 1n dc~cribini; how his 
election carrtc nbou1, he merely ucknowl
odgcs that prior to the eonvcntion ut 
which he wns elected, he bud nol been u 
member of the hur conrn1lsslo11 or those 
commiUccR thnl gcncrnlly protlucecl the 
leadership runks. A1 !he convcm ion in 
Mobile where the election took place. 
there wa11 a nominee gcncrnlly viewed ns 
lhe "anolntee" of the pow.:, structure of 
the bar who wns c11pcc1cd 10 win. He 
was n mnn who hud entered the bur dur
ing the mid· l 930s. n~ hnd most or the 
lenders or the dccnde pa ior to I lcnin's 
election, nnd who, it wos t>clicvccl by 
most, reprcsen1c(J 1ho s1n1us quo. There 
were those who were lookina f'or new 
leudcrt1hip nnd !hey used n nimor noat· 
Ing lll'Olmd the co11vo111lo11 lhnt the nomi
nee wn~ being looked ut by tbe Jntemal 



Revenue Service because of pos.slbJc 
unreported cnnnsto winnings ai his eoun• 
try club u~ nn cxcu~c 10 recruit n sccon<l 
nominee. 

·n1c nominee they recruited wns 
I lowcll I lollln. Although not o member 
of the power structure of the pas!, Hcllin 
wns a rogulor uuen(lec of bur conventlon.~ 
und Mtl helped a fellow North Alubu111u 
nuorncy, Clopper Almon of Sheft1eld. get 
clcelcd bnr prcRident 11 few years eurlh:r. 
giving hi~ nomlnu11ng speech and poll• 
Licking 111 the convention two yc-ars in n 
row 11incc Almon wos bent the first time 
Olll hy Kirkman Jucltion of Binninghnm. 
ll cnin WU!. well known in the bur for 
other rcn~ons ns well. The University of 
Alub111ru1·~ low ~chool clu~~ of '48, of 
which h~ wn~ a pl'oml11enl member. is 
highly regarded In the history of 
Alubumo's legul rwofession fol' the mun• 
ber of prominent mtorncys who were 
omong hi. roster. The members of the 
Colbert County Bur Associmion hod pre
viou~ly ch:cu:<.I I lcnin president of their 
ossocl11tio11 nnd 111 the lime of the 1964 
stnle bor convention. flcnln wru, serving 
11, president of the Alubumu Trial 
l..nwyers A ~socimion. Lie bod previously 
helped ro11nd the UnivcrslLy of AJobumu 
School of l..nw Alumni Associmion und 
w1111 prcsidcnL of the low scbool's 
Foundulion from I %2 to 1964, 

Whl le lnlluc111l11I corporate c111orneys 
from Alnb11mn's mnjor cities hncl domi
nnLcd the bar tlurlng the decade lhal pre
ceded his election. ltonin wns known as 
n "country lnwyc:r" who spccluli1.cd In n 
gcncrnl 1rinl p111ctlce of bolh crimirnd 
nnd civil co&c~. I le was even referred to 
by ~omc ns the "Perry Muson" of North 
Alnbumn. I le wns nlso known ns o deco
rntcd wur hero, hnving en111cd both o 
Silver Suir nnd the Purple Hean during 
his World Wur 11 service c1.R n Mnrinc In 
the South l'ucino, und as u member of' 1m 

A lobomu family fcunous for its member~ 
wht> hncl 1011dorcd public service 
throughout A lnhruua 's history. Among 
,ever.ii wcll •known f,unily memben.. hJ~ 
uncle, Tom I lcnin. hn<l 1caclu:d the p111· 
nacle of ~orvlcc by hi~ election ns n 
Unitl!d Stntcs Scnutor (rom Alnbnmo dur• 
Ing Lhe 1920s. 

For nny group of uuomcy~ looking for 
new lcuderRhiµ, llowel I lien in wus the 
pcrfilct choice. And there WW\ 1111 immc
dintc i •·ound swell of enthusiusrn ut the 
convention once I lellin'b mur\e was pre· 
scntcd u, n possible :tltemntive lo the 0110 

MrJ. 1/eflln tllld Jusrice ll tf1i11 rm the ,·mnp11/1111 rmll /or Sc,wtor 

known nominee. On Friday nliernoon of 
Lhc convention Heflin airccd H> 11ccc1,1 11 
nomin:uion. Thereupon n phone com• 
pnlgn to north AJnbamu begun nnd, hy 
Smurdoy ruorolng·s clcuion. buslouds 
nnd ploneloads of new co11vcrn1io11 nucn
clccR who represcrm:d Lhe yuungur gcncr· 
mlon of the bnr were present l111hc uudl
uncc to curry the tiny for t lowell T. 
Hcl1in. 

l fonln 11sccl his year as prosidcnt•elccL 
to rnukc hill plnns. Becoming nc1lvc In 
both American Jlnr As!!ociation and 

'f'o aum It uµ. u,e omit " tlh t 1l(l1'1N1otf1. 

Amerlcnn Judiculllrc SudeLy progrunu., 
he used the opporlllnilles affcrdcd him 
by these nccivitlc~ to team whm other 
s1mcs were doing in the orcns of lt!gal 
cducution, bnr n~&ocimion org1111i1«1tion 
und judiciul and lcsul reform. And within 
two months of taking over the reigns of 
lcadcrship he csUiblishcd over 25 new 
committees to u11dcr111kc 1hc process of 
cx11111ining the rnuny iNsucs f'ncin8 Lhc bar 
and tbe legal system In Alub11m11 tis the 
first Slllp in II long pr<>ec~s of reform. 
More thon 250 tuwycrs were appointed 

J)nf t111tr,wn~IINI tiAtf , >1111111 ~Ml • hl1mhtf,b1m -' I -".:l'fW, 
"""~~"""""' ".,,,,.. t»o1.Uh1 1tt.llio 
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to the varioltS com1nluecs, reprei,cnlios 
CVl)ry geogr.11>hiCtLI ttfe!i.l of lhe stmc und 
bringing into leadership rnnny new fuces 
from tho post-war classes of bar adml1-
tec.~. From the rank~ or these committees 
would come 11 future bar presidents, 
including i.cvcn of tho ten in Lho decade 
l'oUowing Het1in 's presidency, ns well as 
future federal and state court judges nnd 
doze11s of inl1u!lntlal prncLitionern, m11k
ing them the Ct'l!iu11 or the crup of Lheir 
genemllo11 of Alabama lawyers. 

Howell Hcmn i8 noted 111 the i11111uls of 
A labnma's legal history for ltis leader·· 
~hip in the historic revision of the judi· 
ciuJ urLiclc of' Aiabnmn's 19() I co11stilitu • 
Lion which reorganized the judic ial sys
tum. Tbls revision would come about 
during his subsequent tenure n.s chiof jus
Lic.:o of lhc Alabama Supreme Court dur
l.ng the yeOl'S l97 l• l976. 1L muy nut be 
so well known U10t tl1e commluees he 
appointed during his s1m1,; bar 1;1·csidc11cy 

fl r,jli11 ,l'Wl'(II',~ it1 Just!r:r J<lflir Shor<tt 

began the process which brought nboul 
c~ 1Lloo of Alabnmu '~ judfoial commis
sion, climinution uf the corrupt juijticc of 
the peace system, promulgation by the 
A labu111n Supre111i: Court of the rules of 
procedure used h1 aJI Alabunlil state 
courts, a<lopLion of n new code of ed1ics, 
revision of lhc procerlures followed in 
Lhc grievance process, recodili c111ion of 
the Code r,/ Alabmna, new disciplinary 
procedures for judges including romoval 
(rcplucing tho never-used impcnchmenl 
process), u rel ircmenl system for judgeR, 
tllld oulhorlzuliu11 of citizens' confer
e11ces 011 lhti courts. T hei;e committees 
olso sw11ed the wor'k which ,·osulletl In 
the orenlion of me various cli11ical ecluca• 
Uon progrums at Alllbama 's schools of 
law, cremion of lcgnl ~Id progrnms In 
Alnbama, improvement of the law on 
bail and recognizance bonds ln Lha stntc, 
croaLioa of Lhe Client Security F<und, 
utlopLion of cunLinuing legal cducuLion 

Hooked on Alcohol or Drugs? 
You don't have to be. ,.. 
The Alabama Lawyer Assistance Program 
can help. Calls are strictly confidential. 

Phone (334) 834-7576 or 
(334) 395-0807 (24-hour pager). 

Jeanne Marie Leslie. program director 
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requirements, a rcorionwtlon of the cdi• 
1oriol policies of The Ah'lbama Lt1wyu. 
nnd the crealion of tho A l11bnm11 Luw 
lnsLiLULe. 

Whm is it about Howell 'I'. Heflin thul 
allowed him Lo be the catul)'sl for so 
mucl.1 chunge? 

Fii'st, be is a ooao of choracter, whose 
integrlly, honesty (uld brisic u11sellishness 
have been recognized by olhers lhrough• 
out his long c11reer of public and profos
sionel sowicc. And he is n mnn of energy 
and porsi~tencc who hnR dorivcd tremen
dous satisfaclion from us111g hiR t.alcnts 
Lo bring about positive forward progrci;1, 
in u Stille where, nnd during u Lime when, 
mnny In posiLlons of leadetshlp we,-e 
ri:calcitrant In lightlL\g the fos'Ces of 
chn11ge. He Is o rrnrn of f11ith, the son of n 
Me1hodis1 n:tinister, and his faith Jins 
given him optimism and hope. Ho i~ a 
mun of Loieranec, who ha.~ always judged 
others not based on race, creed. sex or 
religion buL on tho content of their chttr· 
uctcr und 0 11 their ubility. And he is n 
mon of humor und good will, recognized 
for his ab!Uty lo lighten the utn1ospheJ'e 
evcm lo thi: teoi1est sJnmtlo11s whh a weU· 
plnced n,,ecdote or turn or phrase. 

fie is nlso n mnn with mnny friends. 
His bar service. h1id tho foundation of 
fri endship, but mmtJicr fortuitous public 
service expanded hi!. conmots nmong 
lawyers throughout the state. He wus one 
of U1e orgaolzers und Orst president of 
the University or Al11bm11u Law Sohool 
Ah,m11i Assoch,tiou. Subsequently, he 



helped organize ond served ns president 
of tho Low School Foundutlon in the 
Cllr!y 1960s lllld then, In 1969. he helped 
found tl1c Fnrrnh t.nw $1)ciety nt the 
Univcn.lty of Alulmnn School of I.aw 
nnd served os its f1mt choim1RO. In thct,e 
cndeuvon., he was in touch with l11wyc11, 
throughout the :.Lule recruiting members 
nnd mising funds for Improvement or 
legnl educntion. 1licM: fricntbhlps. not 
bnscd on politics, but on u 111utual love 
for their alma mnter and II desirt to 
improve lcgnl cducntion. provided u loyol 
base from which I lcnin wns nble 10 dmw 
leoderNhip und suppun for 1111 the reform 
efforts he espoused. 

ll owcll llcnin hns alwnys disi,lnycd n 
kind of nuturnl uffublllty and sense of 
hu111lllty which h1~ ul lC)wed him to coin
municnte with Al11h11111!11ns f'rom ull 
walks of llt:c nt n level of friendship 1L11d 

good will. P.nrly In his 1>ubllc speaking 
cnrcor he Cl'Cl\ted RIO()' chtlrtlCICl'S like 
No-Tic Hnwkin~. Socklcss Suo1 und 
BcJUc.qs Bill from Vlnu, Alubomu, In 1he 
Preedom llillR. I !is 1nll u,los ut,out thes<i 
churnclors bccnmc so populnr nnd well 
known that yours lutcr when ht w11.s ot 
the opening or the 11th Circuit Coun of 
Appeuls, cn:uled by lcgisl111lun he spon
sored ns o U.S. Senator. he was given a 
ccnificn1e or :1e.hnl, ,lo11 for No Tic 
Hawkin~ to prnctice before 1h111 court. I le 
wos recognized in die Jnnu(u y 1982 edJ. 
Lion of the W(l,ilii11gtmtlm1 111og,11lnc 
umong Wnlihington·~ ten best pollticul 
jokcn1, nlong with Ronnld Rcugnn. Oob 
Dole, Put Moynihnn und Mo Udnll, while 
serving ru; Unitctl S1111c~ Scrmtor rrom 
Alubm1111. 

A sign or the uniqueness or 1hc mnn 
who hos been described us "prububly the 
rnost effective prcNident the Aluh1111111 Uar 
Associntion over 11nd" Is the nmny uffcc
tionnle nicknames ond titles he hns hod 
throughout his Ii re. When 11sk11tl, he 
rccnll ~ thrll ns a child ho was chrbhed, 
first, "Hof" und then " I !offer", both n ref
cl'cncc to hiR IMt name um! n Ruggcstiun 
about his sl1.c, oven us o young 1111111. He 
ulso rccull11 the blind dutc he had while 
scrviug ns u Murlnc ln Nuw ,.cnl1111d 
who, upon i;ce111g hrm for the Jinn time, 
, uid, "Why, he's o~ big as u 11100Rc ," 

Thus "Moose" become his n1cknwl1c 
during his rime in 1hc Mnrines. J\nothcr 
nickname rc:fcm11a to hi~ bulky ~houl 
den. anti chest wn<i given him by 
Associnte Supreme Coun Ju~ticc nntl 
good friend Janie Shores. who culled him 

"Buffalo." Mc wns called ''Chier· by hls 
slnfr 111 the impremc courr, "Judge' ' by 
fellow luwyers und justices und even 
Scnutors during his early years In 
Wushington, und now "Scnntor." When 
asked which tltle be Ukts tJ1e beM. he 
~nys they uU refer to diffen:nt Mug~ of 
his life, 11nd his preference now ii, just 
plain "Howell." 

Justice Shore.~ 1111.~ writum: 

Do some few people of cuch goner· 
mion stand out from tJ1c other~ 
because of dlffcronces io kind or 
i;imply bccnusc of ditTercncc~ i11 
degree'/ Do we admire those few 
bccuuse they po~soss i 11 srentor 
t1unntlly thnn otJ1crs the chnructorls· 
Lie.~ we most admire, such clrnmc
turl.slics w; bu.sic honesty, intogtity, 
loyalty. complete devolion to fuml
ly 1111d dcdlct1lio11 to cx.ccll1111cc In 
every 11nden11kiog? Or .ire they dif
ferent from tile others Jn .kind'f Do 
they possess quoliti~ which mos1 
others do not hnvc7 I nm not s1u•e. 
Bui I do know that such people ore 
hpcciul, and I know that Howell 
'11,omus Hcnin is such a pcr1,on. 

I lowell T. Hctlin has had n long ond 
distinguished cnrcer as nn :utoroey, a 
jurist, su11csmnn, educ111or, soldier, 1111d 
dcdlcntcd public servant. His is II career 
uuy aspiring attorney could use n.~ n 
model of the best u lawyer can n.~pirc to 
be . And, fortunutely for the lawyers und 
citlzeos of Alabama. he WM the right 
tmut selected at the rigbt tlme to bring 
posit ivc refo1111 to 1he lc~ul bystcm of 
Alobama. And he laid the foundmion for 

llt'/1/11 111/t/, lu11111lt1tJ.. Pttl 811yd (Rw111Jrtt) /11 
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the nu111y CJ1collcnt slutc bnr lenders who 
would l'ollow hl111. • 

Plw10.1· c:m11·11•.vy r,f thr /Jmmds Low 
J.t'l,mr,v nf rlw U11h1t1r.1•it,1• t{{ Alubam11 
Sdwnl n/ / ,1111\ 
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Notices 
• David Malcolm Tanner, whose where.abouts arc 

unknown, must answer the Alabama Stale Bat's 
formal dlsciplinnry charl{es within 28 days of 
January 15, 200 I or, thereafter, the charj!es con 
tained therein shnll be dei:med admitted 3nd 
appropriatu discipline shilll be lmpc,~ed against 
him in ASB nos. 9H-25 I (A) and 00-030(A) before 
the Disciplinary Board of lhe Alabama Stale Bar. 

• Cregory Mili:s Heu , whose whcreabotils are 
unknown, musl answ1Jr I he Alabama State ll11r':1 
formal dlsclpllm1ry chnrgl:$ within 28 days of 
January 15, 2001 or1 thcrea(ter, lhc charg~s con· 
lnined therein sholl be deemed admitted and 
appropriate discipline shall be Imposed against 
him in ASB No. 00 04(A) before the Disciplinary 
Board o( the Alobamo Slale Bar. 

• Notice is hereby given lo Melvin LamaT Balley, 
who practiced law in I larpersvllle, and whose 

Disability Inactive 
• Robertsdale nttor1H:y Daniel T. Bankester was 

transferred to dlsablllly lnncllve stalt,.1., pursuant to 
Rule 27(c), Alabama Rules of Disciplinary 
Procedure, effective October 17, 2000. [Ruic 27(c); 
ASB Pet. No. 00·031 

Disbarments 
• The Alabama Supreme Court nffirmcd an order of 

the Disciplinary Board, Panel !II, disbartlng Mobile 
attorney John Thomll8 Kroulter from the praclfcc 
of law in the $lr1Le o( Alabama effective October 11, 
2000. Kroulter w<1s found ~uilty of violaling rules 
1.3 [diligence!, l.4(a} [communicationl, l.S(a) 
[fees], l.15(b) (safekeer,in(l of property], 8.l(b) lbar 
admission and disciplinary maltersl and 8.4 (b) (c) 
and (g) lmiseonducll In three separate cases. In 
ASB No. 97-371(A), Krouller wns empll)ycd by the 
clienl to probate her deceased husband's will. 
Without the client's knowledge, Kroutter sctllcd a 
claim in the amounl of $23,000. l<roulter misap
propriated Lhese funds 1·0 his own use. ih ereofler, 
the ptobate court ordered l<rouller to file a pa1'tial 
settlement of Lhc deceased's estate. f{routter failed 
or rc:fl,sed to file Lhe pilrllal setllement resulling In 
the courl revoking U,e client's letters testamentary. 
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whereabouts are u1,known, th11t pursuanl to nn 
order to show cause of the l)lsclplinary 
Commission of Lhe Alabama Slate Uar1 dated 
Au~ust 7, 2000, he has 60 days from Lhe d.ilc of 
this r,ublication (January 15, 2001) lo come into 
compliance with the Mandatory Continuing 
l.4al F.ducalion requirements for 1999. 
Noncompliance with the MCLI~ requirements 
11hnll rcsull in ~uspension of his license. !CLE 
No. 00-11 

• Notice is hereby given Lo Sloan Young, who 
practiced law in airrninl(ham and whose whcre
ubo~1L~ nrc unknown, th,1l pursunnt lo an order 
lo show cause of Lhl! Olsciplinary Commission of 
Lhi: Alabama Statu Bar, datud Aui;tust 7, 2000, he 
has 60 days from the elate of this public;1tir111 
(January 15, 2001) to come into comr,llancc 
with Lhe Manclntory Continuing Legal Education 
requirements for 1999. Noncompliance with the 
MCLg requirements shall result in wspension of 
his license. I CLE No. 00-4 l I 

Despite repeated rcqucsti; for Information, l{routler 
fnlled or refused to communicatll wllh lhc cllcnl or 
provide her wiU1 in(ormnlion on Lhe s!Dlus of Lhe 
protiate proceeding. The clienl filed n comploinl 
with the Alabama State Oar. Kroullcr failed or 
refused to respond or coopcrnte with the Mobile 
Crh:vance Commlllee. Kroutler wns inlerimly S\•S· 

pended from the practice of l;iw, nnd restricted 
from maintaining an allorney lrusl account. 
Formal charges were later nlcd and l<rouller 
allowed a default Lo be Wken. 

In ASB No. 98-274(A), l{roultcr was retained by 
lhe cl ienl to represent her in II Chapter l3 bank-
1·uptcy proceeding. The client paid lfroullcr !i nling 
fee of $160 and attorney's fees In the amount o( 
$ L.500. Although l{routler represented lo the client 
that lhis wi\.~ his only fee. he ar,plicd for nnd 
received an additional $1,500 from the funds the 
client paid through her Chnptcr l3 bunkruptcy 
plnn. The client also paid Krouller $:-i, 176.28 to be 
used lo l'l'lnke her mortgage r,aymcnts. l<roultcr did 
not apply this sum 011 lhc cllc11l's morlg;,ige, but 
misnppl'Opriated and converted said sum to his own 
u~e. resulting iii a (oreclosuru on Lhe client's home. 
'l'he clienL was forced to rennance her mortgnge al 
con5iderable additional expense. J<routter also 
fnllcd or rl!(used lo return the client's telephone 
calls or respond to written correspondence. 



l<rouller was served with chilrges, 
which he failed to answer. A default 
was taken against him. 

In ASB No. 99-129(A). J<routlor was 
employed by clients to represent Lhem 
in connection with n1)pcal o( a mm·t
~n~e foreclosure on their residence. 
l<roulter negotiated a selllement 
under the terms of which the clients' 
mortgage obligation would be sntisfied 
by paymenl of $12,200. They paid 
Krouller a tot.al of $13,200 lo be used 
to pay the mortgage obligation and 
Kroutter's fee. l\roulter mi$c1pproprl
nLi:d and converted funds. Foreclosure 
proceedings were brought against the 
clients. l(routter also (ailed or refused 
to return telephone calls or respond 
lo wrlllen correspondence from the 
cllenL~. After Kroutter did not respond 
lo lhc wrilteri rcq~1csl oft he Mobile 
Bar /\ssoclatlon lnvc$liRntor, the 
investigator altemptcd to contnct 
l<routter and discovered lhnl his offie,e 
had been cJosed. his telephone dlscon
nected and his law practice :lban
doned. 

On May 26, 2000, an order setting 
date rmd place fur hearing to determine 
tH~clplin<: was filed and service ottempt
cd upan l<routter by certined maJJ. 
l<routlcr failed or refused to appear for 
the hearing to drterminc discipline. On 
June 29, 2000, U'tC Disciplinary Board 
Issued an order disbarring l<roulter 
from lhe procUce o( l:iw. 

Suspensions 
• Birmingham allomey WIiiiam Oavld 

Nichols was lntctimly suspended from 
Lhe prnclice of law In the State of 
Alabama pursuant lo Ruic 20(a), 
Alnbamn Rules o( Disciplinary 
Proccdl1re. by order of lhe Disciplinary 
Commission o( the Alabama State Bar 
dated September 29, 2000. The 
Disciplinary Commission found that 
thu respondent attorney hnd failed or 
refused to respord to numerous 
requests for lnformalion from a disci
plinary authority durinii the course of 
disciplinary proceedings by the 
Alabama State Bar nnd the local grii:v
nnce committee of the Birmingham 
Bar Association. [Rule 20(a); ASB Pct. 
No. 00-071 

• Dothan nltomey Stephen Cleru1 
McCow,m was suspended from the 
practice of law in the Stale of 

Alabama for a period of lwo yellr~ 
effective September 29, 2000, by 
order o( lhe Alabama Supreme Court. 
The supreme court entered ils order 
})a~ed upon the deci$ion o( 
Disciplinary B011rd of the Alabama 
SUite Bar. BtiSed on the evidence pre· 
scnlcd, the board found lhat 
McGowan knowingly provided false, 
deceptive and misleading Information 
on his application lo take the 
Alnbamn Slate Bar examination and 
further knowingly foiled or refused lo 
fully and completely provide or dis· 
close I.he information requested in 
the applicalion. McCownn wos also 
required to submit a new apJlliClltion 
to take the Alabama State 13nr exami
nation, to be approved by the 
Characlcr and PIL11~s Commlltce of 
U,e bar nnd to retnk ,md Jl.tSR the 
Alabama State Bar examination. In 
addition, McGowan was also required 
lo complete 12 hours o( conl!nulng 
legal cduClllion on lhc subject of pro
fessional ethics. McGowan wns found 
to have violated Rule 8.J (a) which 
prohibits ii bar r1ppliCJ1nl from making 
a false statement of maLerlal foct, 
Ruic 8.il(c) which prohibits an attor
ney from 11ngnging in conducl involv
ing dishonesty, fraud, deceit nnd mis~ 
representation, and 8.i\(g) which pro
hibits an attorney from engaging In 
conduct that adversely reflects on his 
ntncss lo practice low. [ASB No. 98-
05(A) l 

• Bessemer altomey Garry Wll,Yne 
Abbott was suspended from lhc prac
tice of law in lhe Slate or Alabnma for 
a neriod of 91 days effective 
September 2, 2000, by order of lhe 
Alabomn Supreme Court. The 
supreme courl entered its Ol'Cler based 
upon the findings and order of 
Disciplinary Commission of lhe 
Alabama Slate Bar. Abbott pied guilty 
lo violaling rules U5(a), l.15(b), 
8.4(c) and 8.4(g), AJabamn Rules of 
Professional ConducL Abbott 1:1dmil
ted thal while serving ns trustee for a 
client he commingled and misappro• 
prltlled Lr1.1st funds, took Improper 
antVor unauthorized advances from 
U1e trust cst,,te, and failed lo render a 
timely accounUng of his mnnnAement 
of u,e lrusL [ASB No. 00-I IS(A)J 

• Blrminghnm attorney Michael 
Jackson Hollingsworth was interimly 

suspended from lhe practice of law in 
the Stale of Alabama pursuant to Ruic 
20(n), Alabama Rules of Disciplinary 
Procedure, by order o( !he 
Disciplinary Commi~sion o( lhc 
Alabama State Bar effect Ive, 
November 13, 2000. The order of the 
Disciplinary Commission wll.S based 
on a petition ffied by Uic Ofncc of 
Cenerol Counsel evidencing lhol 
I lollingsworth had, on more than one 
occasion, failed to promptly notify 
clients and third parties upon receipt 
of fund~ bclonl{inl{ to Lhem and had 
(ailed to p1·omplly remit those funds 
to the rightful owner. I Ruic 20(a), 
ASB Pel. No. 00-081 

Public Reprimands 
• On September 29, 2000 Anniston 

attorney Daniel Eugene Morris 
received a public reprimand without 
general publication involving four 
$cparntc cases. In January 1995, 
Morris wa5 employed to represent 
Clorencc CriffiU, before the Board of 
Pordons ond Parole~. Griffith'~ fnmily 
paid Morris a total or $6,000. 
Thereafter, Morris failed or refused to 
obtain a hearing bC'fore U11? Board of 
Pardons and Paroles for Crlfnlh or to 
take any other action on his behalf. 
Morri~ failed or re(used to return lcle· 
phone calls, respond lo written corre
spond1mce, or otherwise communi
cnl<! with Griffith or his family con• 
corning I.he status of the renresenta• 
tJor1. Morris's condutl vlok,ted Rule 
1.3 of the Rules of Profoss1onal 
Conduct which provide! thal il lawyer 
shall nol willfully neglect 11 legal mat
ter entrusted to him and Ruic J.il(a) 
which proviiles lhal a lnwycr sh.ill 
keep a client reasonably informed 
11bout the status or a muller and 
promnlly comply with rc.isonable 
requests for informnlion. IASB No. 
98-145(A)I 

In 1995, Morris Willi employed by 
l<enncLh Barrett Lo represent him al a 
hearing before lhe Bo!lfd of P,1rdons 
and Paroles. Barrell paid Morris 
$12,000. Therearter, Morris failed or 
refu~d~n~a~ll~n~~t~ 
Board of Pardons and Paroles on 
behalf of Barrell or lo provide him 
with any other meaningful represen
lalion. Morris also failed or refused lo 
return telephone calls, re3pond Lo 
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written correspondence, or otherwise 
communicate wilh Barrett concern
ing the status of the representation. 
Morris's conduct constituted a viola• 
tion of Rule 1.3 of the Hules of 
Professional Conduct which provides 
that a lawyer shall nol willfully neg
lect a legal matter entrusted to him 
and Rule J.4(a) which provides lhaLa 
lawyer shall keep a client reasonably 
informed a.bout Lhe status of a matter 
and promptly comply with reasonable 
requests for Information. !ASB No. 
99-158(A)I 

Morl'is was employed by Donald l,ee 
Allison to represent Allison's ~tepson, 
Dennis Calvin Wllllarns, before Lhi; 
Board o( Pardons and Paroles. Allison 
paid Morris $4,000 in atlorney's fees. 
Morris foiled to investigate the facts 
or research the legal Issues involved 
in Williams's case or otherwise ade· 
qualely prepare for l he hearing wilh 
the resull thnt Williams was denied 
pa,·olc. Sulmquenlly, when the Bor1rd 
of Pardons and Paroles reset 
Willlams's hearing in Aprill 999, 
Morris failed to appear nl lhe heliring. 
Morris also (oiled or refused to return 
telephone calls, respond to written 
correspondence. or otherwise com
m,inicate with his client or his 
client's family concerning the status 
of lhe representation. Morris's con· 
duct violated Rule 1.3 of the Hules of 
Professional Conduct which prQvides 

w o co n m n~o your ohll(:I 
t upport dnd unoontostod dlvor co 
cnaea as easy as 1 ... 2 ... 3 .. . 

1. Enter tho C11110 Inform ati on 
2. Print tho Oocumonts 
3. Fllo with the Court 

u,1con1111td Olvo,c, I~ Al~b•m• 2.0 aninlH 1 
, ~,11nc111p or D1119re• 
• Cs.4 ?, cs ... ,, C!l-'I~. Md C:$-~3 
, Cuot()lly Allldilvll 
, wno• Wilhhollll~g omijt 

-'M •~ JMl1f",;ftJ i -11t,,Jffltj,1•t, """,Jt, 111 
CompJIIIIU to, Dlvorc1, Bl•IVlllijlll ur N~r1-f'10p/0~~11lhd 
ro,ry, /\noY/9r M~ Wotvor ol Ootondnnt, O!llJ Oopoolllon, 
Ta11lmooy ot f'lolnllll ~opnmtlan l\gtoliflnnr, \/lth•tlon 
Auruun'llln1, t,nd l)ftot".o ol 0:lvomo 

that a lawyer shall not willfully neR
lcct a legal maller cntrusti:<l lo him 
and Rule l.4(a) which provides u,al a 
lawyer shall keep a client reasonably 
informed about the status of a malter 
and promptly comply with reasonable 
requests for information. IASl3 No. 
99-207(A)I 

ln l994, Morris was employed by 
Michael T. McArU1ur before the Board 
of Pardons and Paroles. McArthur 
paid Morris $8,000 it, allorney's fees. 
Morris failed to appear al McArllmr's 
hearing before the Board of Pardons 
an Paroles on November 3, 1994. 
Thereafter, Morris promised 
McArthur's family Lhal he would get 
the hc,1ring rescheclu led but foiled to 
do so. Morris also represented to 
McArlhu,· and hi~ family lhal he 
would oblaln a reduction 111 the peri
od o( lime before McArthur was eligi
ble for another hearing but failed or 
refused to make any attempt to obtain 
such a reduction in Lime, Morris also 
failed or refused to return telephone 
calls, respond to written co1•respon• 
dence, or otherwise communicate 
with his client or his client's family 
concerning the status ()f lhe represen
tallon. Morris's co11ducl violated Rule 
1.3 o( the Rules of Professional 
Conduct which provides llial ~1 l11wyer 
shall not willfully neglect a legal mat
ter entrusted to him and Rule 1.4(a} 
which provides that n lawyer shall 

keep a clienl reasonably informed 
about the status of a mattel' and 
promptly comr,ly wit h reasonable 
requesls for lnformati{)n. IASB No. 
99-211\(A)I 

• On September 29, 2000, Mobile attor
ney Robert Cooper Wilson received a 
public reprimand without gcn1iral 
publication In three separate cases. 
The reprimand was a result or Wilson 
having entered a conditional guilty 
plea to a violating rules 1.3, l.4(a), 
l.l 6(d) and 8.J(b), Alabama l{ules of 
Professional Conduct, in e11ch of t·he 
following matters. The Disciplinary 
Board o,·dcrnd th,tl Wilson be sus
pended from Lhc p racticc of law In the 
State o( Alnbamn for n period of 91 
days, with the imposilion of said sus
pension being suspended and held in 
abeyance !)ending the successful com
pletion o( a two-year probationary 
period. 

In ASa No. 98-309(A), the respon· 
dent attorney was retnlnecl to repre
sent a cli1ml in i\ div()rce that needed 
to be handled In an ex1>edltiou~ man
ner. After paying the fil ing fee, Lhc 
client was unable to contacl lhe 
respondent attorney. Mc failed or 
refused to relurn her telephone calls 
or otherwise communicate with her, 
failed to appeal' for a scheduled 
appoinlment and failed or refused to 
respond to repe11ted requests for 
information from the Alabama State 

Tho software do•lgned by 
l11wyors for lawyer, 

NEWI Probate In AlllbllM (I (Coming Fob 2001): 
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Bar and the local grievance commit· 
lee of U1c Mobile Oar Association. 

In ASB No. 99-0 I (A), the respon• 
dent nllorncy was retained Lo repre
sent a client in a Chapter 13 bank
ruptcy matter. Arter being retained. 
the respondent attorney railed or 
refused to communlc-ate with the 
client regardinl,l the mntter, fniled lo 
perform any substantial work or serv• 
Ices on bahalf of lhc clicnl, railed lo 
nppcnr at a bankruptcy hcarin~ and 
foiled or refused Lo rc~nond lo repeat
ed requests for lnfon,,allon from the 
Alabama Stale Bar and the local 
itrievance committee of U1c Mobile 
flar Association. 

In ASB No. 99-36(A), the respon
dent nltorney was retained to re1>re
scnt a client in a forfeiture ncllon. 
Rcspcmtlcnt attorney rerre~cnted to 
lhe cl lent that he w<Juld reJ)resent 
her, buL never filed a rc~pon~e. As a 
result of his lnacLlon, a default judit· 
ment was taken against hi!'» cllent. 
He~pondent attorney failed to com
municate with lhe client regarding 
the matter, failed to do ony subslan
Ual work on her behnlr hearing and 
falllltl or refused to respond to repeat· 
cd riiquests for information from the 
Alabama Sl:ilc Bar and the local 
grievance commillec o( the Mobile 
Bar Association. 

On October 27, 2000, Mobile attor
ney Robert Cooper Wll!on rccciv(;d a 
public reprimand without gcn(!ral 
publication for a violation o( rules 
l . l, l.3, I .4(a) and R.4(a) and (g). The 
res1>ontlenl attorney was reloined to 
represent a client in a Chapter 13 
bankrupky procecdinit. The client 
paid Wilson $26,000 which represent
ed payment in full of all oulslandinl,l 
bankruptcy debts. Res11ondo11l attor
ney was to retain Lhe funds In his 
trust account and make rnonlhly pay
ments to the bankruptcy courl. 
Respondent attorney foiled Lo make 
monthly piiyments as agreed, and the 
bankruptcy was dismissed (or nonpay
mc11I. Rc$pondcnl allorney subse• 
qu(lntly nled and obtained reinstate· 
ment o( Lhe prOCCl!dings, accounted 
for all Lhe funds held in trust and 
remained as counsel for the debtor. 
IASB No. 00·218(A)I 

• Anniston attorney HIiiiard Wayne Love 
received u public rcprhnnnd with ~en-

~ml publication. Low WM 11pp0inled 
administrator of an est.itc by virl\le of 
his position as counly ,idmlnislrntor 
for Calhoun County. A Birmingham 
law f'irm investigated tho possibilily of 
brln$lln,i an action for wrongful death, 
however the family of the deceased 
decided not to pursue the claim. 
Thurcnner, the family made numerous 
rcquesu of Love to sell the limited 
assets of the dccca.~cd and close the 
estate. Love failed Lo take any action 
after publishing a MLlt:e lo crct.lilors. 
1'hls resulted in constnnt Inconven
ience to family members. l..ovc rarely 
returned telephone calls to the family 
members. After the Office o( Ceneral 
Counsel contacted l..ovc on several 
occasions rcgardinR lhis maller, Love 
nm,lly irtcd a pelitlon for flnnl sellle• 
ment of Lhc estate on M.1rch It\, 2000. 
The Disciplinary Commlsslon found 
Love's aclions constllulcd n violnlion 
o( rules 1.3 and l.4(a). No prior disti 
pline was involved or con~idilrcd. IASB 
No 99-268(A)I, 

• Mobile attorney John D. lllver11 was 
publicly ref)rimandcd by order of U,e 
l)fscit)linary Commission of the 
Alabama State Bnr on October 27, 
2000. Rivers wns found guilty of will 
fully neglecting a legal mnller enlrust
ed to him by a client, of foiling to keep 
a client rea~onably informed aboul lhe 
status of a matlt?r, and o( charging a 
clearly cxcc.~sivc attorney'$ fee. violo
Llons or rules l.3, Lit and 1.5, 
Alabama Rules of Pro<csslonal 
ConducL A client relalncd Rivers t<J 
represent her in an nclion Lo oblllln 
and enforce grandparent visitation 
rlithts. The client pnid a retainer of 
$5,000. During the five months that 
nivcrs represented lhc olicnL he did lit· 
Lie or 110 w0tk In the malter. He did 
nol inilit1tc court proceedinits unlit 
nfter the clhmt had informed him lhaL 
she wns tennlnaling the rcpriisenla
lion. He also failed lo rll!l.\onr,bly com
municate with the client rcgarding th1: 
matter. The Disciplinary Commission 
ordered thal Hivers make restitution to 
~he clicnl In the arnounl of $5,000 In 
addition to receiving the public repri• 
mand. The L>isdpllnary Commission 
considered Rivers's prior disciplinary 
history as an aggravating factor in 
imposing discipline in U1ls maUer. 
IASB No. 99·63(A)I. • 

ALABAMA LAWYER 

Assistance 
Program 

Aro you watching someone you 
care about self-destructing 
because or alcohol or drugs? 

Are they telling you they 
have it under control? 

They don't. 
Are they telling you they 

can handle it? 

They can't. 

Maybe they're telling you 
it's none or your business. 

It is. 
People entrenched in alcohol 

or drug dependencies can't see 
what it is doing lo lheir lives. 

You can. 
Don't be part of their delusion 

Be part of the solution. 
For ovary ono parson with alr,ohollsr11. 
al least five other lives oro nogotlvely 
af focrad t,y the problem drinking TI10 
Alabama lawyer Ass1s1anco 1>io0ram 
is available to help mornbors of the 
legal mofession who suffer hom alco 
hol 01 drug clependa,1oies. l11formatlon 
and assistance fs also ovollablo lor tile 

spouses. family members and omco 
staff of such members Al/IP Is com 
milled to dovnloping a greato1 awme
ness end understanding or this illness 
w1th1r1 tha leg(.11 profession, If you or 
somoono you know naeds llolp call 
Jeanne Mario Leslie (AIAP director) Ill 

(334) 834-7576 (a confidenua d1roc1 

line) or 24 hour page at (334) 39S-0807 
All coils are conf1don11al 
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Rates: Members: Two rree listings of 50 words or loss per bar membQr par calendar year EXCEPT for "position wanted" or 
"position offered" listings-$35 por insertion or 50 words or l0ss. $.50 psr additional word: Nonmembers: $36 pa, Insertion or 
50 words or less. $.50 per additional word. Classified copy and payment must be received acco1ding LO the following publishing 
schedule: January 2001 lssuo-doodlino Novomber 15. 2000; Maich 2001 issuo-deadllr10 January 16, 2001. No deadline 
extonsions will be modo. Sand classified copy and payment, payable lo The Alabama Lawyer, to: AlabamR Lawyer Classifieds, 
c/o Shannon Elliott, P.O. Box 4156, Montgomery 36101. 

Services 
• DOCUMENT [XAMINER: Examination or questioned dJOU· 

mQnti , Certiried ror!lnslc handwriting and document examiner. 
Thiny.four years· experience In oil forensic document problems. 
Formerly, chief questionQd do~ument anolyst USI\ Criminal 
Investigation Laboratories. Diplomata (cartlfied)-ABFDE. Member. 
AsODE; IAI, SADFE; NACOL. Resume end ree schedule upon 
(aquest. Hans Mayer Gldion, 218 Merryman! Drive, Augusta, 
Goorglo. 30907. ~hone (7061860-4267. 

• TRAFFIC ACCIDENT RECONSTRUCTIONIST: Evaluation or 
highway design. fhis engineer has reconstructed over 3,000 Rcci· 
clan!S In 20 smtes on highways, streets. railroads and highway 
construction zones Involving trucks, vans, cars, pedestrians. and 
form II 11plorno11ts. Cornputsr unimulion and CAD drawings pre· 
parocl to lllustrmo his opinions. Ovor 42 years' engineering axp9· 
rlonco. Roglstorod prolossionol onolnoor ond full ACTAR cortlhea· 
tion Contaci John T. Bows. P.E Toll-rroo (OOOl 299,5950. 

• ARBITRATOR/MEDIATOR: Quick, COSl-flffllCtiva meLl1ods of set• 
tllng claims. dlspultls or litigation. Certirled mediator and arbllrlltor. 
mombor of tho Alobomo Stato Bar sinco 1986. Arly type or dispute, 
lncludlno commc1, porsonal ln)wy. lobor/omploymo11~ commorclol, 
products llehlllty, propoflY domooo. ond domostic rolotlons Coll 

John B. Bougn ot (2561768·0724. No reprosontut/011 Is mt11J11 that 
tho (fllollcy of IO(lDI solVfcos co bo potforrnod is groator titan cho 
quotfcy of loqol s11rvfcos robe porformod by othar lowyors. 

• ENGINEERING/CONSTRUCTION E>CPl:Rl'S: Drainage. slnictural. 
111ochonical, oloctrlcot. p,ocoss ehomiM EIFS lmuccol. l'IVAC: rm 
Industrial and chomlcol plonl focllltlos, plpoflnos, comprossor sm, 
lions. commercial bulldlnos, rosldontlol housing, ond port sttucturos. 
Provldo export construction claims and dlspu10 analysis. Exporloncod 
tes11fylng experts wlth licenses and credontlals. Company onolnoor· 
ing And contrar.tor licenses In Alnham11 and ~ouislana. Conmr.t H11I 
K. Caln. Mobile. Phone 13341661-2605. E-mail . Web site. 

• FORENSIC DOCUMENT EXAMINER: A dlroctor or ond cortlflod 
by 1he Amoricon Board of foro11slc Oocurnon1 ~ominors. Prosidont, 
Southeastern Association of Fomnsic Oocumont El<aminers. 
Member. Americon Society of Questioned Document Examiners. 
MFS, iAI, Twenly-(Wo ye~rs· 11Xperience ciVll end criminal cam 
and in federal/state courts. Camey & Hammono Forensic Oocumen1 
Laboratory, Inc .. 4078 Biltmore Woods Court, Blford (Atlanta), 
Geo1gla, 30519. Phone (nO) Blo\-4440. Fax (770) 271-4357. 

• INSURANCE EXPERT WITNESS; Fee-only expert witness. 
Twenty years' experience In risk marieoement insurance consult· 
Ing. Pre-filing evaluation, deposition and trial. Policy coverage, 

POSITION AVAILABLE 
Bankruptcy Attomey 
Attorn ey with experie nce ia bankrupt cy practice. Beginning salary range 
$33,454 - $56,362 depending on qualifications and experience. Letter of 
application, resume and salary history may be subn1itted until January 26, 
200 1 Lo: U.S. Bankruptcy Adinini strat or, Attn: Personne1, One Co mt 
Square, Suite 22 1, Montgomery, Alabama, 36104. Detailed position 
arn1ouncemenl available at above address or www.almba.uscourrs.gov. 

The U.S. Bt1nkr11ptcy Admlni.1·trt1/or ls "'' Et111C1I Opportunity Empln1e.1: 
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D ~1:i::~ ~ o ~ u ~i: ~ I ;r~ up~ 
101 Monroe Street• Huntsville , Alabama 35801 

(256) 533-1720 • (800) 416-1946 • (256) 534-8558 Fax 
www.bn-cpa .com 

Valuation Services and Litigation Consulting 
Mergers and acquisitions 
Busin<9ss and marital dlfpolution 
Estate tax and gift tax 
Lost-profits calculations 
Expert witness tesfinfony 
Damage calculations 

Government Contrao tar Litigation Consulting 
FAR defective pricing and fraud Issues 
FAR and CAS contract damage calculations 
Executive compenf atlon 1nd frfnge t,enefit calculations 
DCAA claims representatlpn 

Financial and Bstate Planning 
Asset a/location i 
RetireJnent p/1:1nni g 
Cash flow plannin 
Estate and gift tax planning 
Risk management 
Charitable gifting 
Education support 



captives. oxcess, cJoducllblos. sol r lnsu1011co. 
aooncy operations, direct writers, proporty loss 
preparation Member S.R.M.C. ContAct DouolD~ 
F MIiier, fmployers' Risk Men~gameni. PhQne 
(205) 995-0002, Birmingham, or WATS (800) 
462-5602. 

• ELECTRICAL EXPERT WITNESS: Twomy-four 
veers' In tha elaQtrlcal lncfustry Member of 
BOCA, CASO, IAEI. ICBO, SBCCI OSHA-author
ized instructor. LPl-oartiliad lighting protection. 
NIC~T certified Master eleclrician/contractor in 
3!1 stotos. Fee basis only, Con1oc1 S1evon J. 
Owon, oloctrlcal consullom. Phono (205) 987 
2502. Fox (205) 902·9613 

• FORENSIC DOCUMENT EXAMINATIONS: 
Seventeen years' fornnsic document examina
tions, 27 yaars' total forensic experience. Retired 
sonlor dacumonts oxomlnor and dlscipllno coordl· 
11otor. Alollo111a Dopartrnmn ot Fotensic Scioncos. 
Mombor, OUostlonod Document Soctlon
Amorlcan Ar.adomy ol Forensic Sciences: 
S0L1thoastorn Association of Forensic Documont 
Exitmimirs: Southern i\ssociation or Fomnsic 
Scien1ists; Aleboma St11\a A~sociatipn or Fnren$ic 
Sciences (paRt ~resident). Contact Richart! A 
Roper, Ph.D., 7956 Vaughn Road, #141, 
Montgomery 3611 B. Phone (334) 260,2552. FilX 
(334) 260-7929 ~·moil dchroper@aol.com 

• HANDWRITING EXPERT/FORENSIC 
DOCUMENT EXAMINER: ABFDE•certlfled. 
Formerly chief, Ouestionad Documents Division, 
U.S Army Crim,nal lnvestlgotion t.Bboratory, 
American Socie!y of Questioned Document 
Exarmnurs. American Acollemy of Foronsrc 
Scloncos Civil nnd criminal cage~ accoptod. 
Fo,rcll Shlvor, Shive, & Nulson D0cu111o111 
lnvcstigotlon Laboratory, 190:1 Lilac Rldoo Drivo, 
Woodstock. Oeorolo. 30189 Phone !170) 517· 
6008 

• RESEARCH, WRITING: LegalScopa Research 
provldas you with effattivo. concise and comnltmd· 
Ina logal rosoorch ond wrltlnu Outsourw uioso 
mornos ond brrols. Coll (941) 518 6785 or visit 

• DEVELOPMENTAL OISABIUTIES: E~parl tes
timony providec related co administration of 
programs tor montal rotardotlon, davalopmontal 
ttlsabllltlos, r11ontal haalll1 or special uducutlon. 
Po, clculor ompl1nsls 11locod 011 proprloty or poll 
clos. procoduros and lndlvldual troormont In 
public or f)rlvato resldentral facllitlos, cornmunl· 
ty living settings and puhllc school sp~clRI odu· 
cation. WIiiiam A lybarger. Ph.D. Phone (316) 
221-6415 

• REGISTERED FORESTER: Fony•ono yoors' 
experience In prlvato. Industrial and fodoral for, 
est management and practices Speolallzlno In 
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lirr1bor trespass ovo1uotloos and ocqulsltron 
appraisals. Elwyn A Spence, Anniston. Phono 
{?56) ?37·4309. 

• HIGHWAY SAFETY AND TRAFFIC 
ENGINEERING: Hlgllway saltlty nnd trMtlc 
onglnoorlng In tl1o roadway onvlronmem, con 
strucllon work zonos roodway hazards. rood· 
slcle hanirds, RR grodo crossings, traffic con· 
lrols, highway engineering safety standards, 
~ccidenl reol]nstructian, driver reactions and 
oxractations. G.E. Lohr, PE, Box 12339, 
Charleston, South Carolina 29d22·2339. Phono 
1843) 795-7218. E-rnall /o/,rgt.!Jmsn.cam. 

• EXPERT WITNESS: Reoltor/Dovoloper/CCIM 
r.overlno tha United S1a1os speciAllilng In the vnl· 
uation of commorcial and investment renl estate. 
eminent domain, highest and bast use, as well as 
sala,leasebacks, ate. 01 the approximate 125,000 
comrnoroial rual estate practitioners In the United 
Stotus, only ubout 6,000 havu eurrruiJ tlru CCIM 
doslonotlon. Call Jason B. Stinso11, CCIM. wltlt 
Conirnorclol Roolly S01vlcos of Alalltlrna, Inc 
Phooo (2561549· 1894 or (BOO) 819·9487. 

Positions Offered 
• AlTORNEY WANTED: Bovls, Kyle & Burch, 

L.lC. 11 mld·siio. ganaral practir.a and civil llllga 
tion lirm In Atlanta, Georgia, is seeking an assnci· 
1:1te with 2-5 years' exptlrience to assume substan
tial, dlrEtGt responsibility In Insurance delenss liti· 
gulion and/or product lrobilrty pmotu:u areas. lhe 
ossoolme will hnvo dhsct cliom contact and 
ossumo slgnlflcont rosponslblllty In llanallng com· 
µlo~ mos. Tho oppllcaot must havo oradua10d In 
u,e toJJ 25 porcont of his or hor class Momborshlp 
In Georgia State Bar cfosiroblA but not mandatory. 

Moll rosu,nos to POQQY Bcnodlct 53 Perlmotot 
Center Eas!, Third Floor. Allanto 30346-2268 Fax 
(770) 668·0676 F·mail n11h@boviskylfl,COm. 

• ATTORNEY POSITIONS: Small dolonso lhiga
lion flrrn In Bhmlnghwn sogklng t1ssoclo10~ with 
1·3 yaars' lltlgatlon oxporlo~co. Conlidontiol 
Inquiries moy bo mado to Mmlnlstrator, P.O. 
Box 43719, Birrninghnm 35243-3219. 

For Sale 
• LAW BOOKS: Volumes 1 t~mrgl125 ol the 

West~ Bankruptcy Digest aid volumes !49 
through present or the Wo/its Bsnkruptcy 
Reportor- $1,000 !or bost offer.) Books are In 
excelle111 condition. Please call or lax ofler to 
D0r111a lloopor nl (205) 879·1118 or lax (205) 
879,1788. 

For Lease/Rent 
• LAW OFFICE AVAILABLE: Flvo Points, !lowly 

remodolod, S0u1hsido law office available for 
solo ottorney(sl, Fast DSL lnlernel access. 1117 
~2nd Street South, Birm111ghmn New phone 
system. ate. "Virtual" ottice or "corporate 
Image• also available for those needing limited 
conrorenco roorn time. Receptionist ar1d other 
ancillary services provided. Ons flat roe that 
lncludus phono, utllltlos, utc. Call Tom Prourr. 
OSQ. 01 (205) 939•0000. 

• OFFICE BUllDING: Oownt•)Wn Bi1111lngharn, 
two-story oflice building localed al 2014 Sixth 
Avenue, North, one block from courthouse, 
3,300 square feet, parking lcr tlvu cars next to 
building Included wl111 runt. occupancy avulloble 
Murclt 1. WIii redocoroto. Fur n,oro lr1torrno1lon 
call Holon MIiis (206) 254•3230. • 

Career Opportunities For Lawyers 
Good lnwyers have many options in wduy's legal mal'ket. ond 
attorney compensation has never been higher. Firms and corporations have 
immediate openings for lawyers mal l levels of ~~gcriQJlc.e. in 
the following areas: 

• litigaLiOll 

• cmployn1c11t i.,w 
• corpornlc tnmsnctlons and real estate 

• 1nx and estate planning 

• intellectual property 

A l l inquiries urc strictl y cor1lidc11ti11l. Plcusc contuCl Richilr<l G. Bruck, Bsq. 
m Acynucch. Phone (205) 871-3223. ra1t (205) 871-3224. 
E-mail: riclmrd@acxm1ech.com. 



Forging tools 
to help build 

• your practice 
is part of 

our heritage. 

PRISINl'ING TOTALLY INtlORATED UGAL RESIARCN 
FOR ALABAMA AffORNIYS IIROM WIST GROUP 

W ith Wcsl Group. you cru1 count on 
gc1 I ing I he legnl rnscnrch tool:i you 11cctl 

1-o bu lltl a solid r,rocl ice. You co 11 choose 1 '11 i.;on Len L 
yci1111ccd. in lhc forrnui.ci you prnfer. from ,cliuble. 
authoritative sources lhat have ix><?n around nbout 
us long os l he st cd industry in Alubomn. 

I II acklil im 1, yuu con counl cm ou1 t inw-t esl(:d 
WusL Key Number System lt) jump l>et w1.w11 
rclatt•J c.1SI$, st.ul:ttlcs and l!xpc,t analysis for Lhe 
rnosL comprdwrnuve c:ovcrugc available. No one 
<'lsc can offer yoi I I his udv,1 nlufo!e. 

So whethcl' you're a solo prucLJLione1 111 

lmndnle or n partner 10 a lorgr Cum in lvtontgomery. 
West Group will providt' you wtth the mulemtls 
you nc(!d Lo build a 11ucc1>.:lllf11I practice. 

• Alabama Rllporler 

Code of Alabama 1975 
Alabama lowOeJk 
W•1t'r Alaboma Dlgeu 

• Alabama Proctltlonet 
S,,tiu: Pooonal lnlury 
and Torh 
Alabama Palhlrn Jury 
lnrtru<tlon, Clvll 2.d 

• Alabama Rulot of Civll 
Procaduro AMoratad , 3d 

Alabama Rvlo, af Court, 
Stoto and Fodorol 
Campreh n,lvo Guido to 
Alabama Workort' 
Compen101lo,, Act 

Trlul liandbaok for 
Alabama lowyorJ , 2d 

For o personal clomonstrotion, conlod 
you1 local Alabama ropro)entotivo, 

phone 1•800 ·762 ·5272 , Fax 1·800·291·9378, 
or 90 online to wiutgroup.com/RepLocator/ 
When you call, ploaMi prov/do OFru NU_MIIER 142298. 

A 
. WEST GROUP 


