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One malpractice insurer is dedicated to
continually serving only Alabama Attorneys
and remaining in the Alabama marketplace!

AIM: For the Difference!

% Attorneys Insurance Mutual
§ of Alabama, Inc.” Telephone (205) 980-0009
£ 200 Inverness Parkway Toll Free (BOO) 526-1246

Birmingham, Alabama 35242-4813 FAX (205) 980-9009
*CHARTER MEMBER: NATIONAL ASSOCIATION OF BAR-RELATED INSURANCE COMPANIES.




McEiroy’s
Alabama Evidence
Fifth Edition
and its
2001 Supplement

For more than 30 years, McElroy’s Alabama
Evidence has scrved as a comprehensive guide to
evidentiary issues in Alabama case law. Now in its
fifth edition and l:x]mm:h:d o two volumes, McEln:}"ﬁ
Alabama Evidence discusses the Alabama Rules of

Evidence which became effective on January 1, 1996, and ~ The 2001 Supplement discusses the following
provides detailed comparison to pre-existing Alabama law. hreaking d'E'c'Elel'ﬂEntS'

1. Prior Testimony Offered as an Exception to Hearsay under Rule
S804(b}(1): Requiring Substantial Similarity of Parties

2. Rejection of Daubert and the Continuation of the Frye doctrine
under the Expert Witness Frimﬁ]rlu found in Rule 702

3. Statutory Privileges Under Rule 501

4. Restrictions on Pattern and Practice Evidence under Rules 404(h)
& 404(6)

5. Collateral Misconduct Evidence Offered against a Medical Service
Provider under Rules 404(b) & 405

6. Rule 404(b) Notice Provision as Applied Under Other Rules

7. BMW v. Gore Objections

B.  "Similarly Situated” Healthcare Providers as Expert Witnesses in
Tort Cases under the Alabarma medical Liability Act

9. Spoilation of Evidence and Resulting Inferences

10, Admitting Certified Copies of Certified Copies under the Public
Records Exception to Hearsay

Samford University Press Order Form

Title Price Tax (Alabama Residents) Shipping & Handling Ouantity Total
McElroy's Alabama Evidence $150.00 $12.00 g7.00
(5th edition), by Charles W, Gamble
McElroy's 5th Edition 2001 54995 $4.00 £5.00
Supplement, by Charles W. Gamble
Total Due:
Name Phone{ )
Mailing Address
City State ZIp E-mail

(1 1 wish to automatically receive and be billed for any future supplements and/or revisions.

(1 Please charge my 1 MasterCard O Visa Expiration Date Signature
Number

Make check payable to Samford University Press.
Mail form and payment to:
Janice James, Cumberfand School of Law, 800 Lakeshore Drive, Birmingham, AL 35229
Phone: (205) 726-2757 Fax: (205) 726-2436



| Alabama Bar Institute
for Continuing

Legal Education

Advancing the Legal Profession
through Education and Service

As lawyers, we haveacollective
and individual responsibility to

advocate for professionalism as

well as to advocate for our
clients, ABICLE programs have
become essential and integral
to maintaining and raising the
professionalism and skill level
of our Bar.

Michael L. Roberts
Cusmmano, Keener, Roberts,
Kimberley & Miles, P.C.,

THE UNIVERSITY OF

ALABAMA

SCHOOL OF LAW

Call ABICLE at 1-800-627-6514
or 205-348-6230
for program information.
www.abicle.org
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One Lawyer Who
Truly Made A Difference

being a “sponge.” 1 soak up traits that I admire from

one person, try to copy and implement that trait and
usually fail miserably. I then hear some stirring speech
or great closing argument and attempt 1o imitate the ora-
tor and usually fall flat, My problem is that [ have not
had an original thought, phrase or quotation to my mems-
ory, so 1 am relegated to sponging off the intellect of
others. Even so, if you choose your idols and sources
wisely, you can enjoy a certain degree of success.

My heroes have always been sports figures, govern-
ment leaders and lawyers, T have enjoyed being Bart
Starr, Pee Wee Reese, Jackie Robinson and “Docior I
on many an Alabama playground. As a lawyer, my
heroes have been great orators and teachers like Francis
Hare, Sr., Leigh Harrison, Dan Meador and Charles
Gamble. These and other legal giants have inspired
members of our bar to distinguish themselves among the
elite jurists in this country, OF course, like many people,
I derive inspiration and determination on a daily basis
from Paul William Bryant. It is not that | could obtain
the stature of these heroes, but it sure helps to have a
dream and vision on this journey, and these legends have
left a wenderful road map for us to follow.

There is one true hero that helps me and many
lawyers every day. Howell Heflin must have had me in
mind when he did away with pleading at length in a
complaint. He must have had me in mind when he
abolished demurrers, pleas in short by consent, red-
embroidered ribbon on appellate briefs and other speci-
fied self-serving rules which defeated meritorious
claims. Because of his efforts and many others helping

I have come to realize that my life is little more than

2002

him, lawyers were finally able to have valid cases
addressed on merit rather than on form which barred a
party from justice based on some antiquated rule.

If you do not believe one man can make a difference,
examine the record of Judge Heflin. I have just fin-
ished reading a wonderful book about Judge Heflin's
career, A Judge In the Senare. 1 believe it should be
mandatory reading for all Alabama lawyers. It is a
wonderful study in history and a wonderful lesson that
one man can have a huge impact. If you doubt that one
dedicated individual with purpose and vision can make
a difference. consider the following:

I. After Heflin served as president of the state bar
from 1965 to 1966, the American Bar Association,
for the first and only time, awarded Alabama ils
coveted Award of Progress as having the most pro-
gressive bar for that year in the nation,

2. In that year, a Citizen's Conference was formed to
evaluate the legal system in this state. This confer-
ence hecame the nucleus of the support for the
adoption of the Judicial Article.

3. In the early "70s, Alabama's judicial system ranked
at the bottom by most national legal scholars,
According to State Supreme Courts in State and
Nation, the state’s appellate courts were “totally
controlled by ald men™ and operating under petty,
ludicrous and antiquated rules. Further, rules of
pleading were dictated by trickery that varied from
circuit to circuit. Four years later, the same publica-
tion wrote “under the leadership of Howell Heflin, a
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You work in a small law firm.

It’s how you know™
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legal system fraught with ineptness and injustice has swiftly
become a model for the Nation." An article in The New York
Times stated, “Alabama has become the most dramatic exam-
ple in the country to improve the quality in state courts and it
is attributable to the leadership of Howell Heflin.” The
Boston Globe, Nashville Banner and Washington Post all
joined in praising the dramatic change in Alabama’s court
system.

Without question, Judge Heflin had a lot of help in passing
and implementing these changes. However, he was state bar
president and shortly thereafter chief justice when these star-
tling overhauls occurred, He convinced many people to assist in
pulling the wagon but he was in charge of driving the mules, As
a result of one man making a difference, a system of fairness,
equality and justice became the rule rather than the exception in
the Alabama courts.

This new system is now almost 25 years old. The majority of
attorneys in this state, thank goodness, have never experienced
the deadly fear that sets in when a lawyer realizes he has left off
the circuit court’s jurisdictional averments, and his client’s
appeal is dismissed without any ruling on the merits. This
“eood old boy" system had deprived many a deserving human
being of his just day in court. It is noteworthy to consider the
stringent opposition the Judicial Article was facing. After fur-
ther reflection, it also may have current application in today’s
climates.

Black Belt “Bourbons,” as they were affectionately called,
consisted of the large landowners of the state. Since 1901, they,
along with the large industrialists, had formed an alliance that
controlled the legislature. The 1901 Constitution gave judicial
rulemaking and procedural power to the legislative branch of
government. Hence, in order for the judiciary to change its
manner of doing business, it had to have legislative approval.
The separation between the two branches of government, at
best, was blurred, if, indeed, it existed at all, In essence, if you
controlled the legislature, you controlled the judiciary. That was
the climate under which Judge Heflin and his followers began
the arduous task of changing the legal system by changing
Article VI of the constitution,

Through some clever politics, such as making judges’ widows
the beneficiary of state retirement and other skillful maneuver-
ing, Judge Heflin was able to bring the lawyers, circuit judges,
probate judges, circuit clerks, and all court personnel together in
a common cause. [ am confident the reason the official court
reporters signed on with so much enthusiasm was not because
they would become eligible for state retirement but because
they wanted a change for justice. | am sure the same is true of
the probate judges and circuit clerks who agreed to go off the
fee system. They just wanted good government. For whatever
reason, Judge Heflin's vision created strong support for a new
system.

Howell Heflin then had the difficult task of convincing the
legislature to give up some of their power and let the people
vote on the new Judicial Aricle. Again, with an awful lot of
help, this happened and then the people changed the entire arti-
cle by a 62 percent affirmative vote. The legal and judicial sys-
tem, after 30 years, says, “Thank you, Judge Heflin.”

So here we are—30 years after Big Jim Folsom explained how
this outmoded constitution pushes working people down and

pushed the “Big Mules™ up, and 35 years since the nearest *“MNew
South™ governor we have ever had courageously insisied we
improve and revise the 1901 document for the good of Alabama.
Albert Brewer was called a “pinko liberal” among other things
for his efforts, which may well have cost this honorable and tal-
ented lawyer the govemnorship. Other well intended office hold-
ers have characterized the constitution as stifling, archaic and
repressive. Yel, no one person has stepped up to lead.

After reading Judge Heflin's biography, I realize more than
ever that your state bar will not enjoy a banner year like 1963, |
have not grabbed an obvious need for change by the throat and
asked vou to follow me. Maybe cowardice and political scars
have prevented me from so doing. But I am willing to pledge my
efforts 1o a young Howell Heflin who is willing to give his ime
for all the right reasons to get us started toward a state constitu-
tion up to 21st century standards, one who is willing to sacrifice
his efforts toward tax fairness and allowing a system where local
people solve local problems. Isn't it time for a lawyer to lead?
Twenty of the first 23 presidents of this country were lawyers,
Isn't it time for a lawyer to read A Judge in the Senate and real-
ize that one dedicated soul can truly make a difference?

Howell Heflin is my hero. I want some more heroes. [ believe
some more will step forward in the name of honor, in the name of
equality and in the name of justice. Many wonderful movements
have begun with a small letter nailed to a church door or one
courageous person not willing to move to the back of the bus.
Isn't it time for us with a united front to say “the time is right, the
cause is just, now let's get it done™? I believe we can, =

Free Report Shows Lawyers
How to Get More Clients

Calif.—Why do some are unpredictable. You may get

lawyers get rich while others
struggle to pay their bills?

The answer, according 1o
attorney, David M. Ward, has
nothing to do  with talent,
education, hard work, or even
luck.

“The lawyers who make the
big money are not necessarily
better lawyers,” he savs. “They
have simply leamed how to
market their services.”

A successful sole
practitioner who once struggled
to attract clients, Ward credits
his twmarcund to a referral
marketing system he developed
Six years ago.

“1 went from dead broke and
drowning in debt 10 eaming
$300,000 a wear, practically
overnight,” he says.

Most  lawyers depend on
referrals, he notes, but not one
in 100 uses a refermal system.

“Without a system, referrals

new clients this month, you may
not,” he says.

A referral  system,  Ward
says, can bring in a steady
stream of new clients, month
after month, year after year,

“It feels great to come 1o the
office every day knowing the
phone  will ring and new
business will be on the line,”

Ward has taught his referral
system to over 2,500 lawyers
worldwide, and has written a
new report, “How To Get
More Clients In A Month
Than You Now Get All
Year!" which reveals how any
lawyer can use this system fo
get more clients and increase
their income,

Alabama lawyers can get a
FREE copy of this report by
calling 1-800-562-4627, a 24-
hour free recorded message, or
visiting Ward's  web site,
http:fiwww.davidward.com

T H E
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Keith B, Norman

“Absurd Vaporings of a
Disordered Mind”

ot long ago former state bar president Gary
N Huckaby of Huntsville mailed me a bound

copy of the “Proceedings of the Thiny-Eighth
Annual Meeting of the Alabama State Bar
Association.” This volume had been preceded by a
bound copy of the “Proceedings of the Thirty-Ninth
Annual Meeting of the Alabama State Bar
Association” that I received from Sherry Thomas of
Birmingham. The 38th and 39th annual meetings were
held in 1915 and 1916 respectively. Gary and Sherry
had come across these volumes in used book shops
and had wanted the state bar to have them,

Both of these meetings occurred prior 1o the passage
of legislation in 1923 creating a mandatory state bar.
Prior to 1923, the state bar was a voluntary associa-
tion. These minutes reflect issues confronting the pro-
fession 85 years ago and offer some important lessons
for today.

At the 1916 meeting, the treasurer reported that the
bar association’s receipts for 1915 were 52,920 and
dishursements were §1,647.40, Annual dues were 85
and there were 283 members, By comparison for fis-
cal year 2000-2001, state bar receipts were
$3.730,165.77 and disbursements were $3,507,597.07.
Our members numbered 13,200,

The 1916 minutes included reports about legislation
considered during the 1915 legislative session. At that
time, the legislature met in biennial sessions. Legislation
was enacted in 1915 to permit the bar association to
prosecute attomeys for ethical violations in the name of
the state. Parenthetically, the Alabama State Bar
Association adopted the profession’s first code of ethics
in 1888, This code would later serve as the model for
the code of ethics adopted by the American Bar
Association in the early 1900s,

Other major legislative enactments reported at the
1916 meeting included: abolition of equity courts:

JANUARY 2002

allowing entry of default judgments after 30 days; mak-
ing the trial court's oral charge and all charges refused
or given a part of the record in all cases; allowing judges
to apportion cosis in all cases and the transfer of a case
filed in one circuit to the appropriate one for rial.

During the 1916 meeting, several committees made
reports and recommendations, Among these committees
were the Committee on Legal Education and the Central
Council. The Committee on Legal Education recom-
mended that those seeking to become lawyers first
receive a “course of study substantially equivalent to that
prescribed 10 a county high school.” and three years of
law school. In response to public criticisms leveled at the
profession reganding the excessive number of lawyers
and competency concems. the report of the bar associa-
tion's Central Council, authored by Henry Upton
Simms, suggested a solicitor-barrister model similar to
the one in England and an extensive internship. Writing
for the commitiee, Mr. Simms stabed:

‘... While we cannot actually limit the number of
lawyers in Alabama, or even greatly reduce the
number who in one way or another practice the
profession, we can probably secure the enact-
ment of laws dividing the lawyers into those
who practice generally and those who have the
privilege of appearing in causes in the Superior
Courts. Then we can require as a preliminary
training to appearing as a barrister in court,
three years study in an approved law school, fol-
lowed by two or three years as the clerk of a
barrister in his office: and then following the
whole five or six years training by a strict exam-
ination under supervision of the Bar Association
of the State. If requirements are applied without
exception, even to applicants from other States,
in due time, | believe the number of practicing



barristers in Alabama will be greatly reduced. Then if the
disharment statutes are simplified as we recommended
last year, so that a barmister’s license can be cancelled on
a motion and trial in an Appellate Court, without inter-
vention of a jury, | believe the ethical standards of your
bar can be maintained.’

Judicial selection was a hot topic at the 1916 meeting because
of legislation adopted in 1915 requiring candidates for the
appellate courts to take part in primaries. Prior to the 1915 leg-
islation, appellate court judges were elected at the general elec-
tion in what was tantamount to a non-partisan election. Bar
association president Charles S. MeDowell commented on this
change at the meeting,

“If the unyielding and zealous advocates of the primary
system for choosing judges are logical, they must go fur-
ther than they have gone and declare, virtually, that they
do not want men upon the couris not because of their
legal attainments, but because of their political align-
ments. All men recognize a difference between a political
and judicial office, and we should recognize a cormespon-
ding difference between candidates for these offices

... The judge does not make the law, and it is not there-
fore material what he thinks about current political
issues. He is chosen 10 serve the people, not to represent
them; he does not translate their convictions into statutes,
nor shape the policy of the State. His office is simply to
hold the scales of justice even as between man and man,
and the should never be forced into a contest which musi
inevitably engender passion and prejudice which are fatal
to judicial poise..."

One of the more interesting episodes at the 1916 meeting
involved a resolution to censure a bar member. The bar mem-
ber had written a letter to fellow lawyers containing disparag-
ing remarks aboul corporate lawyers and the judiciary. A reso-
lution censuring the lawyer was proposed at the meeting which
referred 10 statements in the letier 1o be not only .. .untrue bul
[also] so entirely without foundation as to be the absurd vapor-
ings of a disordered mind...", The proposed resolution was

With the Alabama State Bar’s
video-conferencing fadlity! This
the-art facility, located on the third floor of
the state bar building, is avallable to all state
bar members for video-conference meetings
and depositions. (Video-conferencing Is a
conference call where you not only hear the
person or people you are talking to, but you
see them, also.) Some benefits include time
and cost savings, travel elimination, group
interaction, data sharing, quick response
fime, and immediate feedback. Various appli-
ations indude business meetings, expert
witness interviews, distance leamning, remote
depositions, discovery, seminars/iraining,
and continuing legal education.

about
loway or
Bar,

supported and challenged with great passion and eloquence by
some of the state’s best known and most successful lawyers.
The most meaningful aspect of the debate, however, was the
dignity with which it was conducted. Although an amended
version of the resolution removing the “vaporings™ language
did pass, civility was the order of the day.

Although many changes have occurred in the legal profes-
sion since 1916, civility and professionalism are as important
today as 85 years ago. Regardless of the cause or situation, we
should make every effort to ensure that our conduct will stand
85 years later as a worthy example for the profession, B

War Stori

The Alabama Lawyer is looking for “war stories™ lo
publish in upcoming issues, humorous tales and anec-
dotes about Alabama lawyers and judges. Obviously, for
such stories to be published, they must be (a) true, (b)
amusing and (c) tasteful. Send your reminiscences to:
The Alabama Lawyer, PO, Box 4156, Montgomery 36101,
Be sure to include your name, address and a daytime
telephone number, in case we need to contact you,

Sef alabar as Your Homepage
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* The University of Alabama School of Law’s

Mational Moot Court Team has placed second in
the Regional Competition held Nov, 12-14 at the law
school, The team will advance to national competi-
tion in New York City early this year.

Team members Ben McAninch, Laura Robertson
and Mitesh Shah were led by team manager Jordan
Montiel in competition with nine other law schools
throughout the Southeast.

The Alabama Veterinary Medical Association pre-
sented Boyd Whigham, district attorney for Bullock
and Barbour counties, with a special award recently
at the ALVMA Annual Convention. The award was
for Whigham's personal direction in the investigation
that afforded the confiscation of over 200 abused
animals. He was also instrumental in allowing
humane organizations to find homes for the abused
animals. Additionally, Whigham's prosecution of the
individual charged included a cease and desist order,
along with a substantial fine and probation time.

These actions were noteworthy since the offender
had avoided serious sanctions by vanous state and
federal agencies for over ten vears,

The National Judicial College has named John T.
Crowder to the NJC Advisory Council. Crowder
practices with Cunningham, Bounds, Yance,
Crowder & Brown of Mobile.

The NJC Advisory Council provides philanthropic
leadership, advice and support for the development
of the College's resources and operations.

Crowder is a graduate of the University of
Alabama School of Law and is certified as a Civil
Trial Specialist by the National Board of Trial
Advocacy and a certified diplomat of the American
Board of Professional Liability Attorneys,

Clarence M. Small, Jr. and Thomas W. Christian
have been selected for membership in the American
Board of Trial Advocates, Both practice with
Christian & Small LLP in Birmingham. |

THE UNIVERSITY OF

ALABAMA

SCHOOL OF LAW

We’ve Got You Covered

www.abicle.org  1-800-627-6514
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The Alabama Lawyer no longer publishes addresses
and felephone numbers unless the announcement
relates to the opening of a new firm or solo practice.
Please continue to send in announcements and/or
address changes to the Alabama State Bar
Membership Department, at (334) 261-6310 (fax) or
P.0. Box 671, Monigomery 36101.

About Members

Richard G. Brock announces the formation of
American Legal Search, LLC Offices are located at
132 Fairmont Drive, Birmingham 35213. Phone (205)
871-3223.

Franklin M. Cauthen, Jr. announces the opening of
his office at 601 Greensboro Avenue, Alston Place,
Suite 700, Tuscaloosa 35401. Phone (205) 349-4101.

Tom E. Ellis announces the opening of his office ot
300 Office Park Drive, Suite 309, Birmingham 35223.
Phone (205) 870-5565.

Caryl P. Privett announces the relocation of her
office 10 300 Union Hill Drive, Suite 220, Birmingham
35209. Phone (205) 868-1240.

Michael S. McNair announces the relocation of his
office 10 2151 Government Street, Mobile 36606,
Phone (251 450-0111.

Among Firms

Ramsey, Baxley & McDougle announces that M.
Hampton Baxley has become associated with the firm.

Thomas, Means, Gillis & Seay PC announces that
Valerie L. Acoff, Darnell D. Coley, Raymond L.
Johnson, Jr., James L. Richey, Paul C. Williams,
John W. Adams, Jr.. and Pamela Robinson Higgins
recently became shareholders in the firm.

Beasley, Allen, Crow, Methyin, Portis & Miles PC
announces that D. Michael Andrews, Charles W,
Barfoot, Ronald A. Canty, Melissa A. Prickett, and
W. Roger Smith, IT have become associated with the
firm. C. Gibson Vance, LP. Sawyer, Benjamin [,
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Baker, Jr., David B. Byrne, 111, Ted G. Meadows,
Gerald B, Taylor, Jr., Benjamin H. Albritton, David
F. Miceli, and Frank Woodson have become of coun-
sel 1o the firm,

Fees & Burgess PC announces that Joseph D.
Aiello has become an associate with the firm.

Berkowitz, Lefkovits, Isom & Kushner PC
announces that Jonathan R. Geisen, Milton D.
Hobbs, Jr., Harriet T. Ivy, Donald J. Nettles, Jason
M. Osborn, and Sandy S. Sparrow have joined the

firm as associates.

Bradley Arant Rose & White LLP announces that
Chris Hawkins, Lisa Moss, Brian Wahl and Laura
Watkins have joined the firm as associates.

Walston, Wells, Anderson & Bains LLP announces
that Dawn Helms SharfT has become a partner, and
Anu Mahatekar Brady and Emily S. Lassiter have
become associates with the firm.

Lloyd, Gray & Whitchead PC announces that
Howard Y. Downey has become a sharcholder with
the firm, and Ashley E. Manning and Emily K.
Niezer have become associated with the firm.

Cabaniss, Johnston, Gardoer, Dumas & O'Neal
announces that G. Thomas Sullivan has joined the
firm as a partner, and Amy Bell Nelson has joined as
an associate,

William C. Maddox announces that Charles Michael
Herrington has become nssocinted with the firm.

Austill, Lewis & Simms PC announces that Joel
Dil.orenzo and Shelley D). Howton have joined the
firm as associates.

Smith, Spires & Peddy PC announces that Sheri R.
McMullen and Jennifer M. Williamson have joined
the firm as associales,

Morris, Cary & Andrews LLC announces that
Cory H. Driggers has joined the firm,

Boyd & Fernambueqg PC announces that Richard
L. Vincent has joined the firm and the firm name has
been changed to Boyd, Fernambueq & Vincent PC



R. Ben Hogan, 111 announces the for-
mation of Hogan Law Office PC and
that Christopher D. Glover has joined
the firm as an associate.

The Law Offices of Max Cassady
PC announces that Utopia Cassady has
joined the firm as a partner and the firm

name has been changed to Cassady &
Cassady PC

Hatcher, Stubbs, Land, Hollis &
Rothschild announces that Edward P
Hudson has become a partner in the firm,

Farmer, Farmer, Malone & Sherrer
PA announces that Virginia Lynn
Nichols has joined the firm as an associ-
ate,

David M. Wilson and Jonathan L.
Berryhill announce the formation of
Wilson & Berryhill PC, and that Jud C.
Stanford and Irene Blomenkamp have
become associates of the firm. Offices are
located at 1475 Financial Center, 505 20th
Street, North, Birmingham 35203. Phone
(2005) 252-4441,

Clark, Scott & Sullivan PC
announces that Benjamin C. Heinz has

become associated with the firm in its
Mobile office.

Glenn N. Baxter LL.C announces that
James E. Gentry has become associated
with the firm.

Ferguson, Frost & Dodson LLP
announces that Lisa F. Brown and
William R. Allen, IIT have joined the

firm as associates,

Lewis Fisher Henderson & Claxton
LLP announces that Craig A. Cowart
has rejoined the firm as an associate.

Richardson Callahan LLP announces
that W. Brad English has joined the
firm as an associate.

William H. Webster and D. Mitchell
Henry announce the formation of
Webster & Henry PC and that Thomas
A, Treadwell is an associate with the
firm. Offices are at 418 Scott Street,
Suite B, Montgomery. Phone (334) 264-
9472,

Huie, Fermambueq & Stewart LLP
announces that Bradley J. McGiboney, J.

Patrick Strubel and David L. Brown, Jr.
have become associates.

Tanner & Guin LL.C announces that
Justin G. Williams has joined the firm
as an associate.

Young, Young & Parks announces
that Christopher L. Albright has
become associated with the firm.

Phillip E. Adams, Jr., Arnold W,
Umbach, Jr., Patrick C. Davidson and
Matthew W, White announce the forma-
tion of Adams, Umbach, Davidson &
White LLP. Offices will remain at 205
Oth Street, Opelika,

Wilkins, Bankester, Biles & Wynne
announce that C. Joseph Norton has
joined the firm,

Young, Young & Parks announces
that Christopher L. Albright has joined
the firm.

Ferguson, Frost & Dodson LLP
announces that Lisa F. Brown and
William R. Allen, ITI have joined the
firm. H

Sime czndrr_z_g'czz}?,

the leaders in dedricaltion and service.

@tm more than hall a century under
our belt, you could say we know all there is to
know about title insurance,

But it's not just about knowing our
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business. It's about knowing our clients and
earning their trust. Our lawyers have done just
that. By having the experience and insight to
provide vital underwriting solutions.

We're rated the number one title insurance
company in Mississippi and Alabama, receiving
“unsurpassed financial stability” ratings. Thank
you for putting your faith in us.
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James A. Turner

The Tuscaloosa County Bar Association lost a distin-
guished member on June 27, 2001 with the death of
James A. Tumer at age 75. Jimmy Tumer practiced law
in Tuscaloosa for 40 years, earning 4 reputation us a
fierce advocate and a gentleman of unguestioned honesty
anil impeccable integrity.

He was born August 22, 1925 in the Brownville
Community of Tuscaloosa County. He grew up during
the height of the Depression and when not in school, he
would work on the family farm or would haul logs and
cord wood to help support his family.

On October 22, 1943 he entered the United States
Marine Corps. Afiter basic training he shipped out o the
Central Pacific and participated in the landing of Iwo
Jima on February 19, 1945, where the Marines faced
some of the bloodiest and most furious combat of World
War IL. On March 5, 1945, 15 days afier landing on Iwo
Jima, Jimmy Tumner was severely injured, receiving five
bullets 1o his face and totally and permanently blinding
him fior life. For his action on Iwo Jima, he was awarded
the Purple Heart.

He was sent 1o the United States Navy Hospital in
Philadelphia for treatment and rehabilitation. While there
he under went the first of several painful reconstructive
surgeries. He would also listen to individuals from vari-
ous professions brought in to speak o him and many
others like him who had been wounded and blinded in
combat. He listened intently one day to an attomey and
when he finished speaking, Jimmy Tumer had decided
on his profession.

He was discharged on April 12, 1946 and on his dis-
charge papers listed law as his job preference. He
retumned home and enrolled in the University of Alabama
under the GI bill. Due to his injuries, readers were pro-
vided for him who read his books, notes and exams 1o
him. It was soon apparent to his readers and his profes-
sors that he had a phenomenal memory, He would have
severil readers during his undergraduate years but there
was one that was special to him. Her name was Louise
Ingram, and they were married in January 1948, Together
they soon began a family and their first son, James
Donald, was born in October 1948. Mr. Turner graduated
from the University of Alabama and entered the
University of Alabama Law School in 1949 and his wife,
Louise, joined him a year later. They were also joined by
their second son, Richard Dillard, having been bom in
December 1949. Jimmy Tumer was known as an excel-
lent student excelling in his studies. He gradunated from
the University of Alabama Law School in 1952 and his
wife, Louise, graduated a year later in 1953, They estab-
lished the law firm of Turner & Turner, the same firm
which bears their name today. His first office was on the
ninth floor of the First National Bank Building, now
known as the AmSouth Bank Building, where he pro-
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ceeded o slowly starve to death, as young lawyers do.
Times were not tough for long as he soon gained a repu-
tation as a fierce determined advocate who would
unflinchingly fght for his client’s rights. He gained the
admiration of his peers by tuking on cases other lawyers
would not, and winning them, The lae Olin Zeanah, a
prominent and distinguished lawyer in his own right,
once commented that he hated 1o try cases with Jimmy
and Louise Tumer more than any other lawyers. He
would state that Jimmy was just too mean and that
Louise was so sweel the jury just fell in love with her.
Their family continued 1o grow as Michael Glenn, their
third son, was bom in July 1955, and their law practice
continued to grow as well.

In 1964 the offices of Tumer & Tumer were moved 1o
the River Hill Building on Greensboro Avenue where the
firm would be located for the next 26 years. In 1968,
Jimmy Turner was elected president of the Tuscaloosa
County Bar Association by his peers and in 1974, Jimmy
Turmer’s eldest son, Don, joined his father and mother in
the practice of law.

In 1976, Jimmy Turner suftered a heart sttack but was
soon back at his law practice. He suffered o second mas-
sive heart attack in 1986 and underwent quadruple bypass
surgery. He returned to work but no longer tried jury cases
and limited his practice to worker's compensation and
Social Security disability, a specialty of his since 1962. In
1988, Jimmy Tumer’s second son, Ric, joined the firm.

In 1990, Tumer & Tumer moved t its present location
on 22nd Avenue. All were amazed at how quickly he was
able to leamn his way around his new building and sur-
roundings, but Jimmy Tumer never considered himself o
be disabled.

Jimmy Tumer continued to handle Social Security dis-
ability cases just prior to his death and was able 1o wil-
ness his grandson, Brian Donald, join the firm in 1998,
Through the 1990s he suffered health problems but
would astound and amaze everyone with his grit, tough-
ness and tenacity in being able to rebound from these
problems. Unfortunately he was not able w overcome his
last iliness and departed this life on June 27, 2001. The
respect he eamed was evident by the many members of
the bar who were in attendance at this funeral.

He is survived by his wife of 53 years, Louise: sons
Don, Ric and Glenn; grandchildren Brian, Lindsay and
Brittany; and great-grandchild Farris Anne.

He will be remembered as a tough, hard and fierce
advocate and one who loved the law and practiced it with
honesty and humility. He was an example 1o all and a
mentor o many. His wit and wisdom will be greatly
missed by his family, friends and colleagues.

—Thomas D. Bobin, If,
Tuscaloosa County Bar Association



Lee Edmundson Bains, Sr.

Lee Bains was a distinguished member of the Bessemer Bar
Association for more than 50 years and during those years served
his profession, his community, his family and his clients with dis-
tinction and honor. He died July 4, 2001.

He was bom in Bessemer, Alabama and graduated from
Bessemer High School, the University of Alabama and the
University of Alabama School of Law. He began his practice in
Bessemer in 1936 and represented various groups and individuals,
including labor unions, corporations, individuals, municipalities,
and state associntions. He also served as city attorney for the City
of Bessemer and, on numerous occasions, as the president of the
Bessemer Bar Association,

Because of his legal abilities and skills, be was a member of
numerous stale and national honor societies and held memberships
in many legal organizations, mest notably the prestigious
American College of Trial Lawyers.

Lee Bains was a longtime member of the First United Methodist
Church of Bessemer, where he taught Sunday School for more than
50 years, and most recently continued his devotion to his God until
his death, as a Sunday School teach at Canterbury United
Methodist Church and at Fair Haven Methodist Retirement Center.

He exhibited his continuous desire to improve both his mind
and his body through continucus study and reading and a regiment
of physical activity, including daily swims at the YMCA, long-dis-
tance skiing and skating, for which he received Presidential
awards, most of which were obtained afier the age of 60

William Doyle Scruggs, Jr.

His service to this nation, which began upon his entrance into
Waorld War II and continued throughout his legal career, includ-
ed his obtaining the rank of Rear Admiral, having served as the
Commanding Officer of the Birmingham Naval Reserve Group,
a director of the Naval Reserve Officers’ School, a member of
the National Naval Reserve Policy Board, a graduate of the
Senior Naval Reserve Course at the Naval War College and the
Mational War College in defense strategy, and, until shortly
before his departure from this life, he was called upon to repre-
sent the Navy by making local appearances and speeches.

His many civic activities including being elected chairman of
the Bessemer Democratic Executive Committee and an alterna-
tive delegate to the Democratic Convention naming Franklin D,
Roosevelt for his third term in office, serving as president of the
Bessemer Board of Education, as a member of the Bessemer
Kiwanis club, as a member of the Bessemer Parks & Recreation
Board and as president of the YMCA Board of Directors,

He set examples for the bar as 1o the proper role that a lawver
should take in the allocation of his time and atiention 1o his
family, having married his wife, Ruel Burton Bains, in 1938 and
having raised three children, Anita Bains Hardegree, Myrtle Lee
Bains and Lee Bains, Jr., two of whom attended law school and
graduated in the top of their classes. He also devoted much time
and attention to his six grandchildren.

—dJon B, Terey, president, Bessemer Bar Association

February 7, 1974 - August 15, 2001

The dates above represent the time line of service given to the
Alabama State Bar by Bill Scruges, its 110th president (1986-
1987). Bill succumbed to cancer in his native DeKalb County
on November 6, 2001, at the age of 58. He had practiced law in
Fort Payne since his admission 1o the bar in 1968, following his
graduation from the University of Alabama School of Law.

Bill was an exemplary member of the legal profession for 33
years and, therein, he was recognized as one of the finest
lawyers ever (o practice in Alabama. Former Chiel Justice “Bo”
Torbert responded “No,” when asked by someone seeking his
opinion on hiring legal counsel, if Bill Scruggs was (he “best
country lawyer” in Alabama, He would then explain that, “Bill
Scruggs was the best lawyer in Alabama.” His election as a
Fellow of the American College of Trial Lawyers was an attes-
tation to the respect he enjoyed as a result of his consideruble
courtroom talents. Bill's success as a lawyer was grounded in a
strong character of absolute integrity, a brilliant mind, a contin-
uing quest for knowledge, an abundance of common sense, and
a sharp and disarming wit'. Bill's ability to speak with the most
learned and one with minimal abilities, at the same time, and
have both understand him clearly, was legendary. He possessed
a special talent for taking extremely difficult and complex mat-
ters and simplifying them for others to understand.

For 271/2 of the 33 years he practiced law, Bill was actively
involved in meaningful ways to improve our profession. His friend
und teacher, Justice Sam Beatty, summed up Bill's work according-
ly: “Much of the essentinl nature of the Alabama State Bar bears
the stamp of his interest. In that, he is truly first among equals,”

Bill wasn't just on a committee list. He showed up and, more
often than not, was leading whatever effort he and others had been
asked to undertake. We were friends before 1 worked closely with
Bill in an official capacity for 20 of those years. The years inclod-
ed those in which the legal profession underwent dramatic change,
not only in its growth, but in issues that confronted the profession.
No one was more personally involved in seeking to meet the chal-
lenges facing the bar than was Bill Scruggs. Bill completed. by
most standards, yeoman service 10 the profession very early in his
career. A succession of bench and bar leaders continued to seek
his advice and his personal involvement in the betterment of the
bar and in helping it better meet its public responsibility.

Bill was elected bar commissioner for the 9th Judicial Circuit
on February 7, 1974 to fill the vacancy resulting from the cre-
ation of Jackson County as the 38th Judicial Circuit. The previ-
ous commissioner from the 9th Circuit resided in the new 38th
Circuit. Bill was elected by the Board of Commissioners, under
prevailing rules, upon the recommendation of the lawyers of the
Oth Judicial Circuit. He was 31 years of age. Bill was the com-
missioner for the 9th Judicial Circuit until he resigned in 1986
to assume the ASB presidency 1o which he had been elected. He
was reelected as a bar commissioner, following his vear as pres-
ident, in 1987 and served until 1993, He had accepted an
appointment 1o the Court of the Judiciary where he was serving
at the time of his death. In the spirit of term limits recently
adopted, though not yet legally applicable to him, he lefi the
Commission a year early.

Bill presided over two annual meetings for the stale bar, the 1982
Huntsville meeting and the 1987 Mobile meeting, He was serving
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as second vice-president of the bar for the vears 1981-82. During
that year, President Harold V. Hughston died. He was succeeded by
Broox Garrett, Sr., the president who served the remainder of the
term. Mr, Garrett was taken ill in Huntsville, the evening before the
annual meeting was to begin, and returned home to Brewton. Bill,
as 2nd vice-president, was thrust into the role of presiding over the
meeting. | awakened him before 7 a.m. to tell him of his new
responsibility. As usual, Bill conducted the meeting flawlessly with
both grace and humor. It was at this time Bill began kidding me,
both publicly and privately, about “The Script.”

“The Script” was merely a detailed suggested “game plan™ for
the use of the president in running the Annual Meeting. | had
been preparing it yearly for just such an event as had occurred.
Bill had fun (and he confessed a great sense of security) at my
expense. The Script was, agam, a prop he used very effectively at
his own annual meeting in 1987 and, again, at my expense.

In 1987, he used The Script 10 welcome our Grande Convocation
Speaker, U, 8. Secretary of Transportation Elizabeth Dole, He
professed to want to welcome her with a kiss, but said The Script
torbade such familiarity with a Presidential Cabinet member
{even though this wasn't even mentioned in The Seript), Mrs,
Dole turned the tables on Bill, saying that was a poor excuse for a
lack of Southem hospitality and he wasn't getting off that easily,
To his surprise, and the audience’s delight, she hugged him and
planted a kiss on his cheek.

At that meeting, Bill was presented with a special gift in
recognition of his exceptional leadership and service, above that
to be reasonably expected of any bar president. This was a first
and, to date, only such expression of gratitude for a retiring
president. The special recognition was in addition to the tradi-
tional president’s service plague. The gift included the “Golden
Slingshot Award,” symbolizing Bill's David-like successes
against numerous Goliaths during his yvear. He was also present-
ed an authentic reproduction of the Parker Shotgun, suggested
and acquired by his friend, Judge John Bryan. Bill was an avid
hunter, conservationist and collector of fine firearms,

A major challenge the bar faced in 1986-87 was the role it would
play in the highly politicized debate on tort reform which was gen-
erated by introduction of a legislative package referred to as Civil
Justice Reform Measures. The confidence the board had in Bill's
leadership was manifested in its decision to defer to him solely the
articulation of the bar’s position. Bill had analyzed each bill to
determine the impact it would have on existing statules and case
law for consideration by the full board, Bill's appearance before the
state Senate Committee is still remembered as the tuming point in
this legislative debate and one of the most effective ever. Bill had
led the bar's successful participation, with the advice and consent
of the Executive Committee, in the review of a significant body of

law, in a highly charged political climate. The bar, through Bill, had
been able to play a truly objective role and the effectiveness was
due to the fact the bar was able to avoid being porirayed as a party
of special interests, Bill Scruggs, with the drafting assistance from
now Justice Champ Lyons, Ir., personally directed one of the bar's
greatest legislative successes by rewriting a significant portion of
the original legislative package.

Bill chaired the bar Task Force on Lawyer Discipline which
developed the first major changes in bar discipline. Bill's last visit
1o the state bar was August 15, 2001 and, ironically, his continuing
concern for professionalism was the reason for his trip. He was
leading a training session for the Character and Fitness commit-
tees and their appeals board. We had planned 1o have lunch togeth-
er, but the session lasted longer than expected and lunch was sent
in. I did, however, have lunch with his son-in-law who had driven
him down and when we returmed 1o the state bar, Bill was waiting
on the front porch to go home, We bid each other goodbye, with-
out my realizing that would be my last face-to-face visit with Bill.
1t somehow seems appropriate that my last visual memory of Bill
will be at the place he had led and served well so long. A better
lawyer and bar leader, a state bar never had.

Bill's family—his wife Kay, daughter and son-in-law,
Shannon and Christopher Campagna. granddaughter Liza
Banks, and his sister, Jane—must know their loss 15 shared by a
vast circle of Bill Scruggs's admirers: his friends, his clients, his
professional colleagues, and the many people his good works
benefited who never knew their benefactor,

IF T could, T would gladly rewrite “The Script,” knowing full well
every plaver on life’s stage must ultimately make an exit, and |
would most cenainly have delayed Bill's. At his memorial service,
the minister shared aspects of a final hospital visit with Bill and
Bill's admonition to him following a discussion of Scripture, * . . .
and don't forget the quail.” (Ref. Exodus 16:13). His longtime
friends, Randy, Teddy, Jeff and Mark, better known as ALABA-
MA, also placed a remembrance in their hometown paper which
noted the Biblical reference to quail. The minister interpreted Bill's
remarks to explain that Bill recognized there was a life more abun-
dant than just the basics of living. Bill most certainly contributed
abundant measure to the lives of those who knew and loved him,

Bill Scruggs, [943-2001

—Reginald T. Hamner

Endnote

1. Bill's former partner, Judge David Rains, shared with me a classic axample of this
wit. Bill was known to be @ Democrat when it came to politics. After Bill became
aware that he ‘was terminzlly ll, he announced 1o his morning coffea group, which
included some with strong Republican leanings, he had decided 1o become a
Fapuhblican [sic). Ha explained this decision by nating that when he died, there
would be one |ess of them

Clark, Virginia Lynn Hagood, John Adair
Birmingtam Mobile
Admitted: 1983 Admitted: 1942
Died: May 25, 2001 Died: April 16, 2001
Frierson, Meade llI Hutson, John Robert
Birmingham Decatur
Admitted: 1968 Admitted: 1941

[ied: September 24, 2001

Grinstead, Eugene Andrews 11l
Brookling, MA
Admitted: 1974
[lied:; February 28, 2001

Died: May 18, 2001

Merrill, Carl Henry
Hedlin
Admitted: 1949
Died: June 2001

McArthur, Paul Graham Pruet, Bennett Edward
Faley Birmingham
Admitted: 1967 Admitted: 1955

Died: June 8, 2001
Morris, Kreg Layton

Died: September 6, 2001
Scalici, Matt Paul

Fairhope Birmingham
Admitted: May 5, 2000 Admitted: 1950
Died: September 30, 2001 Died: February 18, 2001
Perry, Walter Emmett Jr. Spoon, Samuel Alexander
Birmingham Maontgomery
Admitted: 1950 Admitted: 1983

Died: October 21, 2001 Died: October 31, 2001
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Fourth Special Session

The session was called to raise funds for the
Education Budget. In the call was a revision of the
Business Privilege Tax (HB. 1)(died); Suspension of
Carryover Losses for Two Years (HB. 2); Elimination
of Consolidated Corporate Tax Retums (HB. 4); Tax
Treatment of Limited Liability Entities (HB. 5); Multi-
State Tax Compact (HB. 7); Establish Education Rainy
Day Fund and Make Available $171 Million (HB. 8).

Also passed by both houses was a tax on cell phones
(HB. 62); Licensing of Assisted Living Administrators
(SB. 11); Crime of Harassing Sponts Officials (SB. 16);
Abolishing On-Site Absentee Balloting (SB. 34); and
Prohibition on candidate who was defeated in a Party
Primary from running as a candidate in another party the
same year (SB. 36). Although both houses have passed
these bills, they must each be signed 1o become law.
Please consult the legislature's Web site for final passage:
www.alisdb. legislature. state.al.us/acas/ACAS Login.asp.

2002 Regular Session

The 2002 Regular Session of the legislature began
January 8, 2002 and can continue until April 22, 2002.
Last year the legislature not only had their regular
session but four special sessions which left legislators

away from their homes about half the year,

A major issue facing the Alabama legislature and 45
other legislatures is the sharp drop in tax revenues.
Sixteen states are considered in critical condition in which
revenues are lower and spending is higher than expected
in current budget projections. These include our neighbor-
ing states of Georgia and Mississippi. as well as nearby
North Carolina. Alabama is listed in serious condition in
which revenues are lower than expected but spending is
on target with current budget projections. This condition
is shared by Florida and Tennessee. Only four states have
revenues on target with current budget projections. This
information is from the National Conference of State
Legislatures in their December 2001 publication.

It is also expected that the 2002 statewide and leg-
islative elections will have an impact on the session.
April 5, 2002 is the last day for candidates seeking
nomination by a party primary to file a declaration for
candidacy with the state party chairman or county
party chairman. The initial primary election is June 4
with the run-off election June 25, 2002.

Law Institute-Prepared
Legislation

Alabama Uniform Anatomical Gift Act, The bill clari-
fies the rights of parties involved in the donation of their

JANUARY 2002

body parts and the authority
and procedures for individuals
involved in removing and
transplanting a part. See
March 2001 Alabama Lawver,

Alabama Uniform Interstate Enforcement of Domestic
Violence Orders. The act provides a uniform system for
enforcement of domestic violence protection orders
across state lines. This full faith and credit provision
directs states to honor “valid™ protection orders issued
by the jurisdictions and to treat those onders as if they
were their own. See March 2001 Alabama Lawver.

Alabama Uniform Institutional Fundys Act, In 1993
Alabama adopted the Uniform Management of
Institutional Funds Act, however, it was restricted (o
“educational institutions” thereby other institutions, as
the State Bar, religious organizations as the State
Baptist Association and the Methodist Districts, and
those civic organizations as Kiwanis and Rotary could
not avail themselves of investment options as a fiduci-
ary. The amendment to the Edueational Institutional
Funds Act would remove the limitation of this act 10
only education institutions. [t will not affect the current
law as it relates to educational institutions, This will
provide Alabama with the same standards for judiciary
mvestments as found in most other states,

Law Institute Major Revisions
Effective 2002

Effective January 1, 2002 is Revised UCC Article 9
conceming secured transactions. There are new forms,
new filing procedures and in many cases, new filing
places. One should consult the new law which is now
effective in all 50 staies,

The Uniform Electronic Transactions Act that
Alabama passed in 2001 has now been adopted in 35
states. In those states that have not adopted this act,
they are governed by the Federal Electronic Signatures
in Global and National Commerce Act or “E-sign™ law.

New Web Site

Our new Web address is www.alistare.al us. For more
information concerning the Institute or any of its proj-
ects contact Bob McCurley, director, Alabuma Law
Institute, P.O. Box 861425, Tuscaloosa 35486-0013;
FAX (205) 348-8411; phone (205) 348-7411. | |

Robert L McCurley, Jr.

Robert L McCurley, Jr.
Rt L McCasley, Jr: tn the chroctor of th Alsbam Lav instituts ot tha Unirsity
of Adshama, He rcesd s undenyaduste and liw degrons Ifom the Unhorsity




lawrars Contact Susan Andfres, director of
e-mall to sandres@alabar.org for detalls,

* The ASB's Law Office Management A
to your questions on everyining

* The directar of the Alabama Lawef
and understanding of substance abuse w
solution to this growing problem.

« Judy Keegan. director of the Alabama Center fark
the latest updates and important cases from the fask

« General Counsel Tony Mclain keeps bar members hfﬂﬂiadﬂf g late cﬂ-s‘.ciphnﬂrv issues r::md
major legal developments in Alabama and mihs '

* \iolunteer Lawyers Program Director Linda Lund hos developed an ethics ond professional com-
ponent covering significant developments on a local and national level,

*toch CLE component 5 available in ane- to three-hour formats:

To Serve the Profession
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Attorney’'s Right to
Communicate with Opposing
Party’'s Expert Witness

QUESTION:

In RO-87-74 and RO-88-28, the Disciplinary
Commission of the Alabama State Bar addressed the
question of whether, and under what circumstances, an
nitorney may contact and communicate with an expert
witness employed by an opposing party, The
Commission concluded that it was ethically permissi-
ble for an attorney to communicate with such a witness
despite the fact that the opposing party is represented
by counsel and despite the fact that the attorney has not
obtained permission from opposing counsel 1o engage
in such communication with the witness. The
Commission based its opinion in large part upon three
opinions of the American Bar Association Committee
on Ethics and Professional Responsibility: Formal
Opinion 117 (1934}, Formal Opinion 127 (1935) and
Informal Opinion 892 (1965). In 1993, the American
Bar Association issued Formal Opinion 93-378 which
modified, to some extent, its carlier rulings on this
issue, Accordingly, the Disciplinary Commission con-
siders it inappropriate to revisit and reconsider its pre-
vious opinions regarding contact with opposing
experts,

ANSWER:

Subject to certain conditions discussed below, it is
still permissible, under most circumstances, for an
altorney o contact and communicate with an expen
witness employed by an opposing party, However, if
the matter is pending in federal court, or in any other
jurisdiction which has adopted an expert discovery rule
patterned after Federal Rule of Civil Procedure
26(b)(4)}(A), an attorney who engages in such contact
could be in violation of Rule 3.4 (¢) of the Rules of
Professional Conduct of the Alabama State Bar,

JANUARY 2002

DISCUSSION:

Nothing in the Rules of Professional Conduct con-
clusively precludes an attorney from initinting contact
with the opposing party’s expert, Rule 4.2 prohibits an
attorney from communicating with a party or other per-
son', only if such party or person is represented by
another attorney. Neither Rule 4.2, nor any other rule,
extends this protection to witnesses or explicitly treats
expert witnesses differently from fact wilnesses.

The above-stated conclusion is consistent with the
holding of the Alabama Supreme Court in Romine v.
Medicenters of America, Inc., 476 S0.2d 51 (Ala.
1985}, a medical malpractice case in which the person-
al representative of a deceased patient contended that
testimony of the deceased’s treating physician was
inadmissible because the defendant’s attorney had dis-
cussed the case with the physician without authoriza-
tion from the representative of the estate. The court
rejected this argument noting that *[t]here is no testi-
monial privilege in Alabama covering communications
between a physician and his patient or the physician’s
knowledge of the patient’s condition acquired by rea-
son of the relationship.” 476 S0.2d at 54, footnote 2.
The Court went on 1o quote with approval from Doe v
Eli Lilly & Co.. 99 F. R. D. 126 (D. D. C. 1983}, viz:

“* As a general proposition, however, no party 1o
litigation has anything resembling a proprietary
right o any wiiness's evidence, Absent a privilege
no party is entitled 1o resinct an opponent’s access
1o any witness, however partial or important to
him, by insisting upon some notion of allegiance.
Even an expent whose knowledge has been pur-
chased cannol be silenced by the party who is
paying him on that ground alone, Unless impeded
by privilege an adversary may inguire, in advance



of trial, by any lawful manner to
learn what any witness knows if
other appropriate conditions the
witness alone may impose are satis-
fied, e.g., compensation for his time
and expertise or payment of reason-
able expenses involved . . " *. 476
So.2d at 55 (citations omitted)

However, there are certain ethical
restrictions on contacts with any witness
which are obviously equally applicable
to expert witnesses. For example, Rule
4.3 requires candor and truthfulness on
the part of an attorney dealing with an
unrepresented person. When an attorney
contacts any person who is not represent-
ed by counsel, including a lay or expert
witness, the attorney must ensure that the
person contacted fully understands the
attorney’s role in the matter and his rela-
tionship to the case or controversy that
has given rise to the contacL

Furthermore, Rule 4.1 (a) prohibits an
attorney from making false statements of
material fact or law to a third person.
This rule precludes any contact with a
witness which would convey the mes-
sage, directly or indirectly, that the wit-
ness must speak with the attorney. As is
the case with any person or witness not
under subpoena, an expert wiltness may
refuse to discuss the case with opposing
counsel. In fact, Rule 3.4(d) expressly
recogmizes the rnght of an attorney who
has hired an expert to instruct the expert
not to discuss the case with opposing
counsel.

Obviously an attorney may not coerce
or intimidate an opposing expert or in
any way attempt to change or influence
the expert’s testimony, The prohibition in
Rule 3.4{b} against counseling or assist-
ing a witness to testify falsely applies
with the same force and effect to an
opponent’s wilnesses as it does to the
attorney’s own witnesses, Finally, in any
contact with either a fact or expert wit-
ness, the attormey may not attempt to
elicit confidential or privileged informa-
tion. A corollary to Rule 1.6 which pro-
hibits an attorney from revealing client
confidences is that an attorney may not
attempt 1o cause another to breach such
confidences, However, the most signifi-
cant impact on the validity and applica-
bility of those opinions which permit
contact with opposing experts came
about as a result of rules which have
been adopted by some jurisdictions gov-

eming the discovery of expert testimony.
Foremost among these is Rule
26(b)(4)(A) of the Federal Rules of Civil
Procedure. Pursuant to this rule, there is
a two-step process which must be fol-
lowed in order to obtain discovery of
facts and opinions held by an adversary’s
expert who is expected to testify at trial.
This rule requires that, prior to any con-
tact with an opposing expert, interrogato-
ries must be served upon the expert.

If the attorney feels the responses to
the interrogatories are insufficient, leave
of the court must be obtained in order to
conduct additional discovery. In two dif-
ferent opinions, the United States Court
of Appeals for the Ninth Circuit has held
that an attorney who makes ex parte con-
tact with the opposing party’s expert, as
opposed to complying with prescribed
procedures, has committed a “flagrant
violation” of Rule 26(b)(4)(A). See,
Campbelf Industries v. Gemini, 619 F.2d
24 (9th Cir. 1980) and American
FProtection Insurance Co. v. MGM
Cirand, 748 F.2d 1293 (9th Cir. 1984).

Several states have also adopted dis-
covery rules that are patterned after, and
similar to, Federal Rule 26(b)}(4)(A). One
of these is our neighboring state of
Georgia. In Heyde v. Xrraman, Inc,, 199
Ga. App. 303, 404 S.E.2d 607 (1991),the
Georgia Court of Appeals held that an
attorney who had refused 1o follow man-
dated discovery procedures “should not
be allowed to circumvent them by engag-
ing in ex parte communication with the
opposing party's expert.”’ 404 5.E.2d at
611.

Additionally, some jurisdictions have
other statutory prohibitions against cer-
tain attorney-witness contacts. In many
states, it is unlawful for a treating physi-

clan to discuss a patient’s case with any-
one without first obtaining the patient’s
consent. There may also be similar pro-
hibitions involving other professionals
who may be employed as experts. Rule
3.4 (c) of the Rules of Professional
Conduct of the Alabama State Bar pro-
vides as follows:

“Rule 3 4 Fairness to Opposing Party
and Counsel

A lawyer shall not:

L
(c) knowingly disobey an obliga-
tion under the rules of a tribunal
except for an open refusal based on
an assertion that no valid obliga-
tion exisis.”

Applying this rule to the issue here
presented, it is the opinion of the
Disciplinary Commission that, while ex
parte contact with the opposing party's
expert is not ethically prohibited, per se,
such contact and communication with an
expert witness in a jurisdiction where
such contact and communication is pro-
hibited or restricted by statute or proce-
dural rule, constitutes a violation of Rule
3.4(c) and could, therefore, subject the
attorney who engages in such contact to
disciplinary action. This opinion is con-
sistent with that of the American Bar
Association Committee on Ethics and
Professional Responsibility, Formal
Opinion 93-378. [RO-01-02] =

Endnotes

1. Rule 4.2 prohibits contact with 8 "party.” However,
the Comment to the Rule provides az fallows: "This
rule also covers any person, whether or not a party
to the formal procaeding, who iz represented by
counsel concerming the matter in question.”

Hooked on Alcohol or Drugs?

.YOU DON'T HAVE TO BE.

The Alabama Lawyer Assistance Program can help.

Calls are strictly confidential.
Phone (334) 834-7576 or

\ (334) 395-0807 (24-hour pager).
N Jeanne Marie Leslie, program director
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y first article as president of the Young
M Lawyers' Section of the Alabama State Bar

wis to be published in the November issue
of The Alabama Lawyer, and was due to the publisher
in mid-September. The article 1 had written seemed
insensitive and a little too edgy for those days follow-
ing September 11, and | trashed it. My first (unpub-
lished) article discussed the moral decline of America
and was to be entitled “Wake Up America,” | have
pulled portions of that article out of the trash for this
article.

I want every young lawyer to know the importance
of their position, 1t should be apparent that there has
been a slow decline in society’s morality, What is con-
sidered normal behavior today was considered deviant
behavior in the last generation. This process of becom-
ing desensitized to immoral conduct has advanced for
many previous generations bringing this country to its
present condition. This does not mean that morality
must continue to decline, In my unpublished article, |
discussed the declining times of the Roaring 205 and
how World War [1 stopped the decline and provided a
revival in national unity, religion and the law. The
question | posed in my first unpublished article was
where would the present decline end? Which genera-
tion would stand up and put a stop to the decline? My
article was to challenge our generation of young
lawyers to help put a stop to the decline.

However, the answer came on September 11.
September 11 horrified and stunned this nation, but
look at its results. We have seen an increase in national
unity, religion and the law, It was a wake-up call to our
generation to make changes. We as lawyers must speak
up and take a stand against immoral and uncivilized
conduct. It is easy, but wrong, to believe that you can-
not make a difference.

Speaking at last spring’s annual YLS seminar and
meeting at Sandestin (which every voung lawyer
should attend), Bryan Stevenson, founder of the Equal
Justice Initiative of Alabama, reminded us that lawyers
hold positions of trust and that our words are powerful
in confronting injustice. Bryan's motivational speech
showed us that we have a responsibility as lawyers to
be careful of what we say and how we act, and that a
word of encouragement, or a sound word of caution
can have a lasting impact on many lives, There is
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Todd 5. Strohmeyer

power in this profession. September 11 has created a
revival in America in national unity, religion and the
law. Tt is now our duty to continue this revival and take
a stand against individual, corporate and political
immoral conduct.

As young lawyers, we should challenge ourselves
every day to make our communities better places and
to promote the public’s welfare. The Young Lawyers’
Section of the Alabama State Bar will do everything
possible this year to promote the general welfare of
this state. If you are not invelved in vour local chapter,
please get involved. Here is this year's Executive
Committee:

Robert G. Methvin, Birmingham, president-elect
Brannon J. Buck, Birmingham, secretary
Stuart Y. Luckie, Mobile, treasurer

Cole J. Portis, Montgomery, immediate past president
Thomas B. Albritton, Andalusia

Nolan Aubrey, Birmingham

Robert N, Bailey, Birmingham

LaBarron N. Boone, Montgomery
Benjamin M. Bowden, Andalusia
Kimberly J. Calametti, Mobile

Bryan N. Cigelske, Mobile

Christina ). Crow, Union Springs

Paul J. DeMarco, Birmingham

Suzanne C. Dorsett, Huntsville

Jim Hughey, Birmingham

Craig D. Martin, Mobile

Patrick W. McCalman, Andalusia
Apsilah G. Millsaps, Tuscaloosa

Roman Shaul, Montgomery

James Pittman, Mobile

Harlan F. Winn, Birmingham

Tucker Yance, Mobile

This fine executive committee will undertake numer-
ous projects this year such as the Bar Admission
Ceremony, the Youth Judicial Program, the Minority
Participation Conference, a Federal Emergency
Management Act Response Project, and the Young
Lawyers’ Section Sandestin Seminar. We look forward
o undertaking these challenges. L

Todd Strofimever is a partner at Sims, Graddick &
Dadsan in Mobhile,



CABANISS JOHNSTON SCHOLARSHIP

Keeps Giving

life and moved from tiny Union

Springs, Alabama to the
bustling city of Birmingham to
start a law practice. One hun-
dred years later Cabaniss,
Johnston, Gardner, Dumas &
(' Neal, the now very suc-
cessful law firm he stared,
found the perfect way to
commemorate him and his
firm’s immense contribu-
tion to the legal profession,
In 1987, on the firm’s 100th
anniversary, the idea for the
Cabaniss Johnston
Scholarship was formed.

The Cabaniss Johnston
Scholarship is a scholarship
awarded each year 1o second-year
law students who are Alabama resi-
dents attending an American Bar
Association-accredited law school, Roy
Crawford is a partner and has been with
the firm since 1977, and he remembers
thinking that endowing a scholarship for
law students would be a great way to cel-
ebrate the firm’s anniversary.

He still feels that way today.
“Providing assistance to bright, young
law students is the right thing to do,”
Crawford said. “And, of course, it is ben-
eficial to the profession to help the best
minds can get the education they need.”
Crawford also pointed out that while
many law firms endow scholarships, they
usually to 2o to o specific school. Those
receiving a Cabaniss Johnston
Scholarship can go to any law school
they choose as long as it is accredited by
the American Bar Association.

The Cabaniss Johnston Scholarship is
administéred by the Alabama Law
Foundation, a non-profit organization
dedicated to law-related charities. When
the foundation was formed, Crawford
wiis asked to do the incorporation work,
He served on the foundation’s board of

I n 1887, E.E. Cabaniss packed up his

trustees and asked
them to administer the
scholarship program. They
agreed, and Crawford continually praises
them on the job they have done. “The
Alabama Law Foundation has been won-
derful. They have done an excellent job
administering the Cabaniss Johnston
Scholarship fund each year.” he said. “Of
course, it is such a small part of what
they do. With all of their programs, espe-
cially the IOLTA (Interest on Lawyers’
Trust Accounts) Grant Program, they
have helped so many women, children
and disadvantaged. They do a tremen-
dous amount of good.”

Crawford also prepared the scholarship
guidelines that the foundation’s commit-
tee uses to pick the winners each year.
The committee is made up of two
lawyers from the firm and three other
members appointed by foundation's
trustees.

This year, the foundation has awarded
the 2001 Cabaniss Johnston Scholarship 1o
two exceptional students. Harrison Bishop
from Dothan and Henry Walker from
Decatur each received a $3,500 scholarship
to continue their legal education.

Bishop graduated from Northview
High School in Dothan and went on to
graduate from Birmingham Southern
College with a degree in business admin-
istration. He is now in his second year of
law school at the University of North
Carolina. Bishop expressed his gratitude
to the foundation and the firm not only
for the scholarship he got, but also their
dedication to legal education in general.
“This scholarship has been a great help
to me, but I am also extremely grateful
to the Alabama Law Foundation and the
firm of Cabaniss, Johnston, Gardner,
Dumas & O'Neal for their continuing
support of legal education for Alabama
students,” he said.

Walker graduated from Decatur High
School and received his bachelor's
degree from the University of North
Alabama. He then went on to get his
master’s and Ph.D. from the University
of Alabama, Walker is now attending
Cumberland Law School, thanks in part
to the Alabama Law Foundation and the
Cabaniss Johnston Scholarship Program.

For 15 years, the Cabaniss Johnston
Scholarship program has been awarding
scholarships to promising law school stu-
dents from Alabama. Together, the
Alabama Law Foundation and the law
firm of Cabaniss, Johnston, Gardner,
Dumas & O"Neal are helping students
further their education and realize their
potential. B
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Amendment to Alabama Rules of Appellate Procedure

The Alabama Supreme Court has amended Rule 5, Rule 21(d), Rule 27(d), Rule 28, Rule 32, Rule 39(d), Rule 39{f}, Rule
39th), and Rule 40(g), Alabama Rules of Appellate Procedure, and has adopted Court Comments to those amendments
(except the amendments to Rule 21{d) and Rule 27(d)). The amandment of those Rules and the adoption of the Court
Comments are effective June 1, 2002; however, the supreme court encourages members of the bar to begin compliance
with these new rules as soon as possible

The amendment to Rule 5 changes the procedure for pursuing a permissive appeal from an interfocutory order and imposes
a page limitation on the petition for permission to appeal and any answer to the petition. The amendments to Rule 28 and
Rule 32 make significant changes in the format and length of briefs and other documents submitted to Alabama appellate
courts, and the amendment to Rule 32 includes sanctions for noncompliance with these Rules. The amendmeants to Rule
21(d), Rule Z7(d), Rule 3%(d), Rule 38(f), Rule 39(h), and Rule 40(g) provide that the documents addressed in those various
rules conform to Rule 32{a) and impase page limitations far those documents

The order amending these rules and adopting the Court Comments to these rules appears in an advance sheet of
Southern Reporter dated on or about December 20, 2001. The order and the text of the amendments and the comments
may also be found at the Administrative Office of Courts’ Web site at www.alacourt org/rulechanges and at the Alabama
State Law Library's Web site a1 www.alaling.net/rulechanges

Biles K. Cauley, Reporter of Decisions, Alabama Appellate Courts

Take a moment now to check
your address on any mailing label
from the Alabama State Bar.

Is 1t correct?

If it isn't, you have until
April 1st, 2002 to
change it and still get

it in the 2002 directory.
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Statistics of Interest

Number sitting forexam. . ... ............. e ol R s R

Number certified to Supreme Courtof Alabama. .. .........cocinviiiiaiiine., 323

T O B e E ity ahaWa ohs 45 b A alla’ o 1 AT T T T3 e YL 4 B ol e TR AL AT 58.8 percent
Certification Percentages:

University of Alabama School of Law . . . ... ... cruriirmrrarnenaecsaisnonenas 83.8 percent
e T [ B e e L S S e o o BPU e U, SE U T L SO 33.3 percent
Cumberland Schoolof Law . .......... AT R e e R R BT N o crhiaraThi s Bl.4 percent
v e T e B e e e R o e e R e .a. 357 percent
Milea ol eoe o Toaw: o ol ol et it b s I S 0l el ke e 11.3 percent

*Includes only those successfully passing bar exam and MPRE
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Alabama State Bar Fall 2001 Admittees

Adams_ Anna Cole
Adams, Brian Paget
Adams. Clayton Matthew
Adams, Forrest Laemaril

Bowyar, Jason Richard
Brashiar, Koith Edward
Braswall, Dannis William

Camey, John Thamaslr
Caszsady, Utopia Congar
Chappell, Jean-Paul Michasl
Chartofl, Marion Dawn
Chasinut, Prince Daries
Cleman, William

Cochran, Jassica Yirginia
Coleman, Julie Janotta
Colley, Harold Jorome
Calvin, Alan Matthew
Conlin, Jon Colling
Connally, Amy ‘Wiallace
Cook, Jason Shane
Coppage, Carmia Constance
Creal, Thomas Stuart
Crissey, Laura Johnson
Crocker, Robert Champ
Cunmyngham, Androw Stavon
Diawis, John Richard

Dy, John David

Dy, Wayne Charlesr,
Daarman, Henry Chise

DeGars, Achisy Lynn Harr
D won, Fred A.r
Diglaney, Nancy Magalin
Dodd, Cynthia Lynn Douthit
Dorsett, Chyde Powerslil
Dotson, Melanie Kathrm
Dougtas, Michael Jon
Origgers, Cory Holley
Dubina, Martha Kahres

Garratt, Wesley House
Gautier, Nicole Ellen Page
Griger, Shallay Elizabath
Gellman, Susan Kay

Genaraur, Christopher Stephen
Gill, Charies Neson

Gilmore, Jason Edward

Hamiin, William Tony
Hancock, Brian Dowglas
Haney, Brandy Kate
Harrell, Jayne Leslia
Hamson, Donald Mauricelll
Harall, Heather McClinton

Hiley, Thomas Stewan

Hill, Carl Edemond

Hobbs, Milton Dannelkyr
Hall Frances Hoit
Hait, Maormis
Holpawanger, Edwu_ﬂ Brough
Hopper, Biane Bonifece
Hopton-Jones, Wilkiam Alfredr,
Hibar, Katharine

Huffakir, Matthiw Log
Huntar, David Wayne
Huntar, Scott Wayne

Hurst, Norman Jr.

Jordan, Luey Westover

MeCrary, Michas! Vance

WcDowesl, Margaret Elirabath

Mckay, Walter Henry Clay
MchAath, Byron Gustavis
McTighe, James Harold
Meador, James Fowslllr,
Mendheim, Amy Carol
Miller, Jetfrey Garratt
Minneti, Jaffray John
Mitchell, Anna El
Mitchell, John Ti

Nelson, Amy Bell
o, e
Ewlon,
Niezar, Emily Koy
0'Bannon, Dotgne
(Rear, William GuntarJ
(akley, Fyan David
Osbom, Jason Michae!

Pitts, William Eric
Pape, Neal Kirkiand
Powsll, R LaValla
Price, Larmy Wayne
Pridgen, Dhwight William
Pringle, William Robert
ﬁip.mnm
Pugliese, Geegory Dan
Quinn. Dersk Maurice
Rains. Cvistopher Phil
Ransom, James Jewettil
Rash, Shannon Alane
Rautston, Jonathan Eifion
Rayfield, David Cowan
Reid, Gregory Joa
Reitz, Audrey Elizabath
Rice, James Evansll|
Rice, Malcolm Ry
Rigdon, Frank Brady

Aushin, Kelly Burleson
Russell, Valarie Dianne Rucker
Sahurie, Anpels Hames
Saman, Clitfard Alan

Sands, Robert Leedy

Sasser, Karon Ansel
Saterwhite, Paul Dandel
Scott Jackie PoisJr

Seott, Joi Charisse

Spesgle, Regina Faye
Springfield, Robert Frankiin
Stain, Dean Drew

Stather, Jessica Kay

Stilns. Matthew Watkins
Stracenar, Buaran Dale
Strubel, John Patrick
Sultivan, Joshua Blake
Symvall. Dennis Alan

Vail, Tyler Charlas
Wallace, Staphen Cochean
Ward, Kimberly Renes
Watson, Chrigtian Nicole

28
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Martha Dubina Rodry (2000 ), Judge Joel F. Dubing (1973) and Riley W Rolby Brian Anton Dasinger {2001 ), Michael Anton Dasinger (1991 ) and Thomas
{2000) {admitiee, father and husband | Edgar Daxinger {1995} {admitee and brothers)

Valerie Rucker Rugsell (2001 ) and Karon Ansel Sacser (2001 } and Christopher Ryan East (2001 ), Shirley Crawfond Dorrough (1971)
Lee M. Russell, Jr, | 1997} {admitter Robert Earl Sasxer { [970) {admir ard Judge Richard H. Dorrough (1970) fadmitiee, mother-in-law and
sand ushand] tee and father) Sfather-in-law)

Lynlee Wells Palmer {2001 ) and H M. Hampton Baxley (2001 ), Wade H. Baxley {1968) and William J. Baxley Bruce Bunyan Thompsen (2001
Thomaz Welly {1975 ) {adminee and {1964} {adminee, father and uncle) and Joe Bunyan Thompson (1959)
Jather) (eudmintee and father)
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Brian L. Justizs (2001 ) and Thomax Saliv M. Page (2001 | and Quentin Elizabeth Butler (2001 ), Philip H. Butier { 197 1) and Albery 5. Butler ( 1984)
P Stowe, Jr [ 1968) {admittee and E. Musick { 1949 {admitter and (actmittee, father and wncle)
Jather-in-law) grandfather)

William Jefferson Sherrer (2001 ) Charlex Nelson Gill {200] ) and Forrest Adams [ {2001 ), Amy Adamy § 2000) and Sam Adamy (1971 ) (admittes,
arrd Wervenan Gray Sherrer [ [956) Richard H. (il { 1963) {admitter wife amd father)
{adwmittee and father) arnd father)

Benjamin Soseph Espy (2001 ) and Margaret Elizabeth McDowell Jason K. Smith (2001 ) and Rufix & Lanra Johnson Crizspy (2001 | and
Joseph C. Espry, 1 {1972) (admie- {2001 ) and R. David McDowell Smith, Jr. {1974) {admittee and Hon. Earl V. Johnzon [ 1974)
tee ard father) {1980] {adminee and uncle) fexther ) {admittee and father)
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Regima Faye Speagle (2001 ) and
Willie Auston Miaise [ T981 ) {admir-
ree and father)

M. Lee Huffaker (2001 ), Robert A, Huffaker { 1968) and Roberr A. Huffaker, Jr. Andrea N, Anderson (2001} and
{ 1999) fadmittee, father amd brother) Jarnes W Wilson (1976} (admitiee
and unele)

Jonathan Scorr Evang (2000, Carl L. Evans (1967] and Carl L. Evans, Jr Ashley H, DeGaris (2001), Annesley M, PeGaris (1989) and Judge John W.

(1997] {admitiee, father and brother)

CGithyon [ 1950) {admittes, huxband and wncle)

Antiette frons-Farker (2001 ) and
Stephen D, Parker (2000 ) {wife and
husband co-admirtees)

Amy Connally {2001 ) and Jorl Henry Clay Barnen, IIT{2001 ), Henry Clay Bament, Jr. (1974) and Henry H.
Cemmally {1998) (admittee and hix Hutchinzon (1975) (adminee, father and anclel
band)
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DeAnna Hay (2001 ) and Steve Hay C. Powers Dorsent, T (2001 ) and Angela Hames Sahurie (2000 ) and Stephen C. Wiallace (2001 ] and
(200 ) (wife and fusband co- . Powers Dorset, Jr (1969) Reamdy Allan Hames { 1999) | adnit William M. Dvowson (1969) (admit-
admittees) {edemintee and father) tee and father) tee and stepfather)

Leslie Garrett Allen (20001 ) and Anastasia P Campbell (2000) and Jaxeph Allan Brown (2000 ) and Thcker Yance (2001 ) and Jim Yance
William Ragon Allen, [ {2001} William L. Campbell, Jr. (2001 ) Joseph M, Brown {1977) (admitee {1973 ) {admiittee amd fatfer)
(wife and lwhand co-admittees) (wife and husband co-admittees) irned father)

Christopher Lo Albright ( 2000], John A: Tinney (1974) and Claire Tinney Jones Rost A, Frazer (2001 ) and Albert Keteh Lichinan (2000 ) and Cherles
(1998} (adwiittee, father-in-law and sister-in-law) Danner Frazer, Ir. { 1972) {adntittee Lichtrnan (1972 ) (admittee and
anid father) Sfather)
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Leigh Cwathmey (20010 and Curt Frank Springfield (2001 ) and Steve Teresa Griffin Heinz (2000 ) and Donna MoGee (2001) and Glenn
Crwatfney, (2001 | | sister and brother Springfield (1975} {adminee and Benjamin Connell Heing {2001 ) Glover (2000} {admittee and
co-admittees) Sather) (wife and husband co-admitees) fiancé)

Michael Alan White {20011 and Bramnon Ford (2001 ) and Rebert H. Ford (1974) (admittee and father) Scart Fanlkner (2001 and Kathy

Arnne Mitchall { 1978) (admittee and Faulkner Youngren (2000 ) (brother

sister) and sister co-admitiees)

Important Reminder About Your Continuing Legal Education Requirement

i you had a membership status change at any time during 2001, you may have been required to earn and report 12 hours of CLE credit by December
31, 2001, Mandatory Continuing Legal Education Rules require attorneys who hold an occupational license (regular membership) any time during the
calendar year 2001 to.eam 12 hours of CLE credit. If you are not currently a regular member but were a regular member for part of the year you are
still required to comply with MCLE Rules. (MCLE Rule 2.5)

For example, if you were inactive or held a special membership and converted to a regular membership during 2001, you are required to obtain 12
hours of CLE credit. If you were a regular member during 2001 but converted to special member or to inactive status you are also required ta comply
with the 12-hour CLE requirement.

You are not required to obtain 12 hours of CLE credit if you are eligible to claim an exemption from the MCLE Rules. Your exemption; however, must
have been claimed on the 2001 CLE reporting form which was mailed to you in early December. If you need to locate approved CLE programs you may
request a calendar of appraved CLE programs from the ASB CLE department or from the state bar's Web site at www alabarorg,

Call the Alabama State Bars CLE department at (334) 269-1515, extension 158, 156 or 117, for more information
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Judicial Award of Merit Nominations Due

The Board of Bar Commissioners of the Alabama State Bar will receive nominations for the state bar’s Judicial Award of Merit

through March 15, 2002. Nominations should be prepared and mailed to;

Keith B. Norman, secretary
Board of Bar Commissioners
Alabama State Bar

P.0. Box 671

Montgomery, AL 36101

The Judicial Award of Ment was established in 1987. The award is not necessarily an annual award. It must be presented to a judge
wha is not retired, whether state or federal court, trial or appellate, who is determined to have contributed significantly to the adminis-
tration of justice in Alabama. The recipient is presented with a crystal gavel bearing the stata bar seal and the year of presentation.

Nominations are considered by a three-member committee appointed by the president of the state bar, which then makes a recom-
mendation to the board of bar commissioners with respect to a nominee or whether the award should be presented in any given year

Nominations should include a detailed biographical profile of the nominee and a namative outlining the significant contributionis)
the nominee has made to the administration of justice. Nominations may be supported with letters of endorsement.
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NPTV TS e T A NN UAL MEETING 2002
Ve @yele - ORANGE BEACH

BALANCING
WBSCALES

Alabama State Bar Annual Meeting 2002
July 17-20, 2002 - Perdido Beach Resort

TthSd&q: Featured Workshop: The Times In Which We Live - Justice vs. Security
; : Presenter: Barry Schneider, USAF Proliferation Center of the
Bench Bar Luncheon - Air War College, Maxwell Air Force Base, Montgomery,
Speaker: Honorable William W. Bedsworth, California Court Alabama
of Appeals, Santa Ana, CA. Nationally syndicated columnist

Alabama State Bar Cocktail Party
Alumni receptions

and author.

Membership Reception — Poolside

Eridau: Saturday:

14 aq' Grand Convocation

Plenary - John V. McShane, esq., Dallas, Texas Family & Criminal Law Speaker: Honorable Richard Shelby, U. S, Senator from
specialist and nationally acclaimed author specializing in Alabama, Washington DC
achieving peak performance, career resilience and quality-of-
[ife issues. PLUS . e

Topic: “Winning Your Life While Winning Cases: Maintaining Joy and 4 (LE opportunities in the momings — afternoons free!
Health in the Practice of Law" Two-hour workshop to follow. # Alabama Law Foundation Annual Golf Tournament

Bring your family for a great beach get-a-way!
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_' Cyber-Jurisdiction:
- When Does Use of the Intemet
Estabhsh




he Internet, like television and radio before it,

has become an important source for enter-

tainment, news, technology, communication,
and business. The development of the Internet continues
to produce great opportunities and advantages, but, like
any innovation, this evolving medium presents unigue
problems, especially in the realm of personal junisdic-
tion,

To date, the Eleventh Ciremit and Alabama have not
yel addressed when personal jurisdiction exists over a
foreign defendant based upon the defendant’s cyber-
contacts. However, due 1o the pervasiveness of the
medium, such a decision is imminent. This article pro-
vides an overview of how other counts have adapted and
applied fundamental concepts of personal jurisdiction
jurisprudence to cyber-contacts in order 1o predict how
Alabama courts may decide the issue.

Overview of Personal
Jurisdiction

Personal junsdiction can be established by a plaintiff
in either of two ways: general junisdiction or specific
jurisdiction. See Burger King Corp. v. Rudzewicz, 471
LLS. 462, 473 n. 15 (1985). General junsdiction may be
established when the defendant’s contacts with the
forum are continuous and systematic, See Helicopreros
Nacionales de Colombia, S.A. v. Hall, 466 U5, 408,
416-17 (1983). To establish specific jurisdiction, the
Due Process Clause of the Fourteenth Amendment
requires that & plaintiff show that the defendant has at
least minimum contacts with the forum stite such that
muintenance of the suit in the does not offend “tradi-
tional notions of fair play and substantial justice.”
International Shoe Co. v. Washingron, 326 U.S. 310,
316, (1945). Additonally, the “quality and nature™ of
the defendant’s activities within the state must ensure
thist it is “reasonable and fair™ to require it 1o defend in
that state, Kulko v. Superior Court of California, 436
LS. B4, 92, (1978). “[Tlhe foresecability that is critical
to due process analysis is . . . that the defendant’s con-
duct and connection with the forum State are such that
he should reasonably anticipate being haled into court
there." World-Wide Volkswagen v. Woodsen, 444 LS.
286, 297 (1980). Specific personal jurisdiction requires
a plainiff to show that the defendant has “purposely

directed™ its activities atl residents of the forum, and that
the ligation results from alleged injuries that “arise out
of or relate to" that purposeful availment, Burger King
Corp., 471 U.S. a1 472.

These basic principles provide the foundation for
determimng personal jurisdiction in cyber cases.
However, the unique circumstances presented by the
Internet necessitated the evolution of a test that could
provide both gundance and stability in the ever evolving
world of electronic commerce.

Web Sites and Personal
Jurisdiction

A. The Zippo Decision and the Sliding
Scale

One influential district court opinion which has been
referenced by many of the courts is Zippo
Manufacturing Co. v. Zippe Dot Com, Inc., 952 F.
Supp. 1119 (W.D, Pa. 1997). In that case, a
Pennsylvania plaintiff best known for manufacturing
tobacco hghters brought a trademark infringement
action against a California Internet news service that
registered the domain names <zippo.com.>
<rippo.nel.> and <sipponews.com.> which were used
by the defendant 1o solicit customers for itz newsgroup
services, After completing an online application and
paying the defendam directly over the Intemet or by
telephone, customers received a password, which
allowed them to view and download the defendant's
newsgroup messages. OF 140,000 paying subscribers,
approximately 3,000 (or 2 percent) were Pennsylvania
residents,

The defendant moved to dismiss the action for lack
of personal jurisdiction. In analyzing the Web sites, the
Zippo court noted the varying degrees of commercial
activity that can be performed through the Internet:

Al one end of the spectrum are situations where a
defendant clearly does business over the Intemet.
If the defendant enters into contracts with resi-
dents of a foreign jurisdiction that involve the
knowing and repented transmission of computer
files over the Internet, personal jurisdiction is
proper. Al the opposite end are situations where a
defendant has simply posted information on an
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Internet Web site which is accessi-
ble to users in foreign jurisdictions.
A passive Web site that does little
more than make information avail-
able to those who are interested in
it is not grounds for the exercise
[of] personal jurisdiction, The mid-
dle ground is occupied by interac-
tive Web sites where a user can
exchange information with the host
computer. In these cases, the exer-
cise of jurisdiction is determined by
examining the level of interactivity
and commercial nature of the
exchange of information that
occurs on the Web site,

Zippo, 952 F. Supp. at 1124, Finding
that jurisdiction was proper, the Zippo
court concluded that the defendant’s con-
tacts with 3,000 Pennsylvania residents
over the Intemet “constitute|d) the pur-
poseful availment of doing business in
Pennsylvania” due “to the nature and
quality of commercial activity that [the
defendant] conduct|ed] over the
Internet.” fd. at 1126,

The “sliding scale” adopted by the
Zippo court has been adopted by a
majority of the circuits facing the same
determinations of personal jurisdiction,
See, e.g., Soma Medical Intern. v.
Standard Chartered Bank, 196 F.3d 1292
(10th Cir. 1999); Mink v. AAAA
Development LLC, 190 F.3d 333 (Sth
Cir. 1999); Cvbersell, Inc. v Cyvbersell,
Inc., 130 F.3d 414 (9th Cir. 1997). Bur
see 3D Sys., Inc. v. Aarotech Labs., Inc.,
160 F:3d 1373 (Fed. Cir. 1998):
Bensusan Restaurant Corp. v, King, 126
F.3d 25 (2d Cir, 1997). While most
Ccourts agree on the two ends of the spec-
trum outlined in the Zippo decision, the
middle ground is not a clearly defined
one and has served for varying decisions
across the nation,

B. The Passive Web Site

1. The Majority Rule: A Passive Site Is
Insufficient to Confer Personal
Jurisdiction

As defined by the Zippo court and
many others, a passive Web site “does
little more than make information avail-
able to those who are interested in it
Zippo, 952 F. Supp. at 1124. The majori-
ty of courts agree that a passive Web site
miy not serve as the basis for exercising
personal jurisdiction. See, e.g., Remick v.
Manfredy, 238 F.3d 248, 259 n, 3 (3rd
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Cir. 2001); GTE New Media Serv., Inc. v,
BellSouth, 199 F3d 1343, 1349-50
(D.C. Cir. 2000); Mink v. AAAA
Dev, LLC, 190 F.3d 333, 336-37
(5th Cir. 1999); 3D Sys., Ine. v
Aarotech Labs., Inc., 160
F.3d 1373 (Fed. Cir. 1998);
Bensusan Rest, Corp. .
King, 126 F3d 25 (2d

Cir. 1997); Trex Co.,

LLC v. Canton Lumber

Co, & Diversified Bus.
Credit, Inc., No. CIVA.
5:01CV00009, 2001

WL 543227, at *6 (W.D.
Va. May 16, 2001);

Miami Breakers Soccer
Club, Inc. v. Women's
United Soccer Assoc., 140 F
Supp. 2d 1325, 1329-30 (S.D.
Fla. 2001); Callaway Golf Corp,

v Royal Canadian Golf Ass'n, 125

F. Supp. 2d 1194, 1203-04 (C.D. Ca.
2000); Amberson Holdings, LLC v,
Westside Story Newspaper, 110 E. Supp.
2d 332, 337 (D. NI 2000); Neogen
Corp. v. Neo Gen Screening, Inc., 109 F
Supp.2d 724, 729-30 (Aug. 21, 2000);
Bailey v. Turbine Design, Inc., 86 F.
Supp. 2d 790, 795-96 (E.D. Tenn 2000);
Brown v. Geha-Werke, 69 F. Supp.2d
770, 777-78 (D. S.C. 1999): Barrerr v.
Catacombs Press, 44 F. Supp. 2d 717,
723 (E.D. Pa. 1999),

One frequently cited circuit court deci-
sion which exemplifies the majority’s
position regarding passive Web sites is
Cybersell, Inc. v. Cybersell, Inc., 130 F.
3d 414 (91h Cir. 1997). In Cybersell, the
Ninth Circuit held that advertising on the
Internet, alone, is insufficient 1o establish
personal jurisdiction. In Cybersell, the
defendant maintained a Web page that
contained information about its products
and services and allowed users 1o request
additional information, However, the
defendant did not sell products on its
Web site or direct contacts to the forum.

In affirming the trial court’s dismissal
for lack of personal jurisdiction, the
Cybersell court held tha “'something
more’ [must be shown) to indicate that
the defendant purposefully (albeit elec-
tronically) directed his activity in a sub-
stantial way to the forum state.” /d.
Otherwise, every complaint arising out
of the use of the Intemet would sutomat-
ically result in personal jurisdiction
wherever the plaintiff is located, a result
that does not comport with what tradi-
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tionally qualifies as invoking the benefits
and protections of the forum state.

2. Minority Approach: A Passive Web
Site May Confer Personal Jurisdiction

Despite the majority rule, a few courts
have held that personal jurisdiction miay be
established over a defendant based upon
material contained in a passive Web site.
See, e.g., Teleco Communications Ciroup,
Inc. v. An Apple a Day, Inc., 977 F. Supp.
404 (E.D. Va. 1997); Inset Sys., Inc v
Instruction Set, Inc., 937 F. Supp. 161 (D,
Conn. 1996). For example, in Jnset, the
court held that the defendant satisfied the
minimum contacts test by merely advertis-
ing on its Web site and by listing a
toll-free number for inquiries, See fnser,
937 F. Supp. at 165, However, these deci-
sions have been heavily criticized by sub-
seuent cases, see, e.g., Rannoch, Inc. v
Rannoch Corp., 52 F. Supp, 2d 681, 686
(E.D. Va. 1999); Barrenr v. Catacombs
Press, 44 F. Supp. 2d 717, 727 (E.D. Pa.
1999), and are clearly anomalies in the
world of cyber-jurisdiction.

3. The Eleventh Circuit, Alabama and
Zippo

While the Eleventh Circuit has not
addressed this issue, the only Alabama
court which has faced the issue of deter-
mining whether personal jurisdiction can
be established over the Intemnet applied the
Zippo test and concluded that a passive



Web site was insufficient to establish per-
sonal jurisdiction. In Butler v. Beer Across
America, 83 F. Supp. 2d 1261 (M.D. Ala.
2000}, the parent of a minor brought an
action in state court against an [llinois cor-
poration for the sale of beer o her son.
Afier removal, the federal trial coun faced
the issue of “whether personal jurisdiction
properly may be asseried by a federal
court sitting in diversity in Alabama over a
nonresident linois defendant in an action
arising from & sale made in Wlinois solely
in response (o an order placed by an
Alabama resident vin the Internet?” Jd. at
1264, In finding that no personal jurisdic-
tion existed over the nonresident defen-
dant, the Butler court reasoned that Beer
Across Amenca “made a single sale
amounting to $24.95." which did not
involve as great a degree of “personal
interaction,” and its Web site “does not
even anticipate the regular exchange of
information across the Internet, much less
provide for such interaction.” Jd. at 1268,

C. The Gray Area of Zippo:
Interactivity v. Commercial
Nature of the Web Site

The middle ground of Zippe is occu-
pied by interactive Web siles where a
user can exchange information with the
host computer. In these cases, the exer-
cise of jurisdiction is determined by
examining the “level of interactivity and
commercial nature of the exchange of
information that occurs on the Web site.”
Zippo, 952 F. Supp. at 1124,

This middle ground has created “a
hodgepodge of case law [that] is incon-
sistent, irmational, and irreconcilable.”
Howard B. Stravitz, Personal
Jurisdiction in Cvberspace: Something
Movre is Required on the Electronic
Sitream of Commerce, 49 5.C. L. Rev.
925, 939 (1998). Some courts find that
an interactive Web site alone is sufficient
to establish minimum contacts.' Others
find minimum contacts through addition-
al non-Internet activity in the forum,
regardless of whether the activity is relat-
ed to the underlying ¢laim.’ Finally,
some courts require additional conduct in
the forum that is related to the plaintiff's
cause of action.’ The divergent and fact
intensive analysis has created more ques-
tions than answers: however, one well
reasoned opinion sheds some light on
this black hole of cyber-jurisdiction.

In Millenitum Enterprises, Ine. v
Milleniwm Music, LP, 33 F. Supp. 2d 907
(D. Or. 1999), the court held that person-
al jurisdiction could not be exercised over
the defendant based upon the interactive
capability and potential commercial
nature of its Web site. In Millennium, the
plaintifl, an Oregon music store chain,
alleged that the defendant’s Web site,
which advertised its music stores in
South Carolina, violated Oregon trade-
mark laws. The plaintiff argued that per-
sonal jurisdiction existed due to the inter-
active nature of the site and because the
site enabled users (o purchase music
online.

Declining to exercise personal jurisdic-
tion on the mere polential for commercial
sales or thut the site was interactive, the
court held that the middle tier of the Zippo
spectrum requires “deliberate action with-
in the forum.” Millennium, 33 F. Supp. 2d
at 921. The coun reasoned purposeful
availment requires that the defendant take
some direct action which targets the resi-
dents of the forum because:

Web sites are accessible day and
night to all who possess the neces-
sary technological know-how and
equipment. Thus, if an interactive
Web site can constitute ‘purposeful
availment” of a forum simply by
being continuously accessible to
residents of that forum . . . a plain-
tiff could sue a foreign defendant
in any forum and claim jurisdiction
based on the defendant’s interac-
tive Web site, even if the canse of
action is unrelated to the Web site.
Such results hardly conform with
notions of ‘fair play and substantial
justice.” The grasp of personal
jurisdiction was never intended to
reach so far and so wide.

I, a1 923,

Millennium reiterates the touchstone
requirements of personal jurisdiction and
leaves both courts and litigants with a
cogent formula for determining cyber-
jurisdiction. It is hoped that courts will
follow the light it provides and refocus
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their inquiry on the conduct of the defen-
dant, rather than the sophistication of its
web site or its potentiality for commer-
cial sales around the globe.

D. Transacting Business Over
the Internet

At the opposite, and most clear cot,
end of the spectrum are situations where
a defendant enters into contracts with
residents of a foreign jurisdiction that
involve the knowing and repeated trans-
mission of computer files over the
Internet, Under this scenurio a defendant
is considered to be transacting business
over the Internet and personal jurisdic-
tion is proper. See Zippo, 932 F, Supp. at
1123. The seminal case on transacting
business vin the Internet is CompuServe,
Inc. v. Patterson, 89 F.3d 1257 (6th Cir.
1996).

In CompuServe, the Sixth Circuit
found personal jurisdiction over the
defendant, Patterson, where he marketed
CompuServe's software in other states,
loaded his software onto CompuServe's
Internet provider system for others to use

J.F
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(and perhaps purchase), advertised on the
system, and e-mailed messages to
CompuServe via the system over a peri-
od of three years. The court reasoned
that “Patterson deliberately set in motion
an ongoing marketing relationship with
CompuServe, and he should have reason-
ably foreseen that doing so would have
consequences in Ohio.” CompuServe, 89
F.3d at 1265.

Other courts have held that a defendant
transacts business over the Internet by
generating revenue through direct contact
with forum residents, see, e.g.,
Imternational Star Regisiry v
Bowman-Haight Ventures, Inc., No. 98 C
6823, 1999 WL 300285, at *6 (N.D. Il
May 6, 1999), targeting forum residents
or intending an effect in the forum, see,
e.g.. Panavision Ini’l, LF. v. Toeppen,
141 F3d 1316 (Mh Cir. 1998), or using a
forum state’s computers to provide a cus-
tomer benefit, see, e.g, Plus Sys., Inc. v
New England Network, Inc., 804 F.
Supp. 111 (D, Colo. 1992}, At this end
of the spectrum, the cyber-jurisdictional
quagmire is given some clarity: When a
defendant targets the forum or obtains a
financial benefit, the defendant will be
deemed to be transacting business
through the Internet and personal juris-
diction will exist.

t-Mail and Personal
Jurisdiction

Every day offices are inundated with
e-mails, some forwarded by friends or
co-workers and others mysteriously
appearing from cyber-space. Can these e-
mails serve as the exclusive basis for
exercising personal jurisdiction over the
originator of the message? Two regional
courts addressing this issue agree that
Jurisdiction hinges upon whether the
message was sent by the defendant for
pecuniary gain. See Reliance Nar'l
Indem. Co. v. Pinnacle Cas. Assur.
Corp.. No. CIV. A. 01-D-827-N, 2001
WL 849530, at * (M.D. Ala. July 19,
2001Y); Interner Doorway, Inc. v. Parks,
138 F. Supp. 773. 779-80 (S.D. Miss.
2001).

In Internet Doorway, one of the defen-
dants, Davis, falsified the “from™ header
of an e-mail 1o make it appear that the
message was being sent by Internet
Doorway, an Internet Service Provider,

and sent e-mails to persons around the
world, including residents of Mississippi,
which advertised a pornographic Web
site. Internet Doorway filed suit against
several defendants, including Davis,
alleging Lanham Act violations and a
state law claim of trespass to chattels.
Davis filed a motion to dismiss claiming
that the alleged injury occurred in Texas,
the location from which the e-mail was
sent

In finding that there was personal
jurisdiction over Davis, the Internet
Doorway court compared that case o an
earlier decision in which a Mississippi
court found jurisdietion where a
Mississippi plaintiff sued residents of
Florida for defamation, libel and slander
for statements placed by the defendants
on & Web site in Florida which was read
by residents of Mississippi. See Lofion v.
Turbine Design, 100 F. Supp. 2d 404
(N.D. Miss. 2006). Distinguishing Lofion
on the ground that it involved a passive
Web site, the Internet Doorway court
stated that “the medium in the instant
case is an e-mail, which as actively sent
to the recipient in hopes that the recipi-
ent would read its contents and patronize
the Web site it was promoting.” 138 F.
Supp. 2d at 777. Such a factor
“weigh[ed] in favor of finding personal
jurisdiction.” fd. The court also held that,
like the injury in Lofion, the injury
occurred in Mississippi when the e-mail
was received and opened. In analyzing
whether the faimess and due process
rights of the defendant, the court rea-
soned that, in sending the e-mail adver-
tisement all over the world, the defen-
dant:

had to have been aware that the e-
mail would be received and opened
in numerous fora, including
Mississippi. Accordingly, the Count
finds that it would be neither
“unfair” nor “unjust” to subject her
to personal jurisdiction in
Mississippi. By sending an e-mail
solicitation to the far reaches of the
eirth for pecuniary gain, one does
s0 at her own peril, and cannot
then claim that it is not reasonably
foreseeable that she will be haled
into court in a distant jurisdiction
to answer for the ramifications of
that solicitation.

Id. at 779-80,
Of greater significance than the court’s



holding is the analysis the coun declined
to apply. The count found that the “slid-
ing scale” approach was “inapplicable to
the case sub judice as the alleged contact
was not via an Internet Web site, but
through an e-mail actively sent by
Defendant” /d. at 779 n, 4. Instead of
relying on cyber precedent, the court
articulated a new test for determining
personal jurisdiction based upon an e-
mail contact: whether or not the e-mail
was sent for pecuniary gain. This test
which, although not applied, was cited
with approval by the Middle District of
Alabama in Reliance National Indemnity
Co, v. Pinnacle Casualty Assurance
Corp., No. CIV. A, 01-D-827-N, 2001
WL 849530, st *5 (M.D. Ala. July 19,
2001).

In Reliance, the plaintiff asserted per-
sonal jurisdiction over the defendant
based upon an ¢-mail that was originally
sent to the defendant’s employees and
inadvertently forwarded to the plaintiff.
Citing with approval the Internet
Doorway decision that minimum con-
tacts cannot be established via an e-mail
contact unless the defendant or its agent
sends the message for a pecuniary gain
and noting that the Eleventh Circuit and
Alubama’ previously exercised jurisdic-
tion where a contact was made for a
pecuniary benefit, the court held that the
forwarded e-mail amounted 1o unilateral
conduct by the plaintiff and was insuffi-
cient to establish personal jurisdiction.

These cases may constitute the begin-
ning of a trend in analyzing personal
Jurisdiction based upon an e-mail con-
tact. Although they provide a definitive
statement that an e-mail directed for
pecuniary benefit establishes personal
Jurisdiction, they open the door for many
more questions, For example, is personal
jurisdietion established if an e-mail links
the plaintiff 1o a Web site and will the
court employ Zippo, Internet Doorway or
a hybrid analysis in determining jurisdic-
tion? Only time, and, it is hoped, well-
reasoned opinions will provide answers
10 these questions.

Conclusion

Gone are the days where a defendant
had to be physically present in the state
in arder to be hauled into court. The
Internet has obviated the need for a
defendant to cross state borders to trans-

act business. Now, with the click of a
mouse, & defendant can sell its wares in
Oxford, England or Oxford, Alabama.
Whether one does business by foot or by
¢-mail, one fundamental concept remains
true: If vou target forum residents for
your own pecuniary benefit, expect to be
grabbed by the long-arm of personal
jurisdiction. [}
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“When Does A Party Waive Its
RightTo Enforce Arbitration?




COMMON
LAW

DEFENSE
LIMIT

rbitration has become a consuming issue
A in Alabama. It is the subject of political

campaigns and public relations crusades,
and it has joined the list, along with coverage and
removahility, of issues a lawyer must consider dur-
ing the initial stages of every case.

With feelings running so strongly on both sides
of the issue, one would think that in every case
where an arbitration clause is present, at least one
of the parties would immediately locate and seek to
enforce the agreement. However, there are a sur-
prising number of reported cases in which a party
is accused of waiving its right to arbitration
because of delay in asserting that right. Perhaps it
is not clear at first if the opposing party has signed
an arbitration agreement. Perhaps the chances of
enforcing the clause seem hopeless until certain
testimony is given, or the moving party has simply
changed its mind. For whatever reason, some par-
ties wait weeks, months or even years after the
complaint 1s filed to move to compel arbitration. In
the interim, the parties may engage in discovery
and motion practice unavailable in arbitration.
Depending upon the length of delay, the extent of
the litigation activity that has taken place, and
whether prejudice was caused as a result thereof,

the party may forever lose its right to enforce a
valid arbitration agreement.

A party seeking to enforce an arbitration agree-
ment must be wary of initiating any activity, or
being guilty of inactivity, that would waive its arbi-
tration rights. Likewise, a party seeking to avoid an
arbitration agreement should be familiar with what
causes a waiver in order to take advantage of mis-
steps, This article considers Alabama case law con-
cerning what activity and prejudice will close the
door on a party’s right to enforce an arbitration
agreement.

A.The Federal
Arbitration Act Sets
Limits on Common Law
Defenses Such as
Waiver

Like any other right, the right to compel arbitra-
tion may be waived. Waiver is a common-law con-
cept, but it may be applied to arbitration agree-
ments only within the limits of the Federal

Arbitration Act (FAA). The FAA states that arbitra-
tion agreements are “valid, irrevocable, and

THE ALABAMA LAWYER




a4

enforceable, save upon such grounds as exist at law or in equity
for the revocation of any comract” 9 U.S.C. § 2 (emphasis
added). Thus, state law cannol treat arbitration clauses with less
deference than other contract terms:

Whut States may not do is decide that a contract is fair
enough to enforce all its basic terms (price, service, cred-
it), but not fair enough 1o enforce its arbitration clause.
The Act makes any such state policy unlawful, for that
kind of policy would place arbitration clauses on unequal
“footing,” directly contrary to the Act’s language and
Congress’ intent,

Allied-Bruce Terminix Companies, Inc. v. Dobson, 513 LS.
265, 281 (1995).

As applied to contracts generally under Alabama law, “waiv-
er'’ is the intentional relinguishment of a known right. Putmen
Construction & Realty Co. v. Byrd, 632 So. 2d 961 (Ala. 1992)
It must be shown in an unequivocal manner and may be found
only when a party has knowledge of all matenal facts on which
waiver depends. fd. However, unlike other provisions of a con-
tract, arbitration agreements are given the added protection of a
strong federal policy in favor of their enforcement. Therefore,
all doubts are to be resolved against waiver:

The Arbitration Act establishes that, as a matter of federal
law, any doubts concerning the scope of arbitrable issues
should be resolved in favor of arbitration, whether the
problem at hand is the construction of the contract lan-
guage itself or an allegation of waiver, delay, or a
like defense to arbitrability,

Maoses H, Cone Memerial Hospital v. Mercury
Construction Corporarion, 460 U.S. 1, 941 (1983).
The blending of common-law waiver with the

binding federal policy in favor of arbitration has
resulted in a two-pan test. To show waiver of an
arbitration agreement in an Alabama state-coun
action, one must prove (i) that the party seeking
arbitration has substantially invoked the litigation
process, and (ii) that, as a result of the defendant’s
acts, the party opposing arbitration would be sub-
stanrially prejudiced by a subsequent order requir
ing it to submit 1o arbitration. Companion Life Ins
Co. v. Whitesell Mfg.. Inc., 670 So. 2d 897, 899
(Ala. 1995). Whether a waiver has
occurred may depend upon whether the
movying party has “a reasonable basis for
not seeking to arbitrate sooner than it
did.” fd. at 900. Alabama recognizes, as

it must, the strong federal policy in favor
of arbitration: “The courts will not lightly
infer a waiver of the right 1o compel arbitra-
tion; thus, the burden on the party seeking 1o
prove waiver is a heavy one.” LLS. Pipe &
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Foundry Co., Inc. v. Curren, 779 So. 2d 1171, 1174 (Ala. 2000),
cited with approval in Blue Ribbon Homes Super Center, Inc. v
Bell, 2001 WL 1392266 (Ala. Nov, 9, 20017 (No, 1000820},
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C. How Does a Party

N i & —_rerail T H
Substantially Invoke the
itigation Process?”

There is no bright-line test for the amount of litigation activi-
ty that will substantially invoke the litigation process. “No ngid
rule exists for determining what constitutes waiver ol the right
to arbitrate; the determination as to whether there has been a
waiver must, instead, be based on the particular facts of each
case.” Whitesell, 670 So. 2d at 899. In one case, waiting eight
months is a waiver, but in another, 11 months is not.' In one
case, filing a motion 1o dismiss appears to sway the court in
favor of finding a waiver, while in another case, a summary
judgment motion does not.’

The Alabama Supreme Court has stressed on numerous occa-
sions that almost no single action, by itself, will cause a waiver:
“The joining of issue on the merits, assertion of a counterclaim
or cross-claim, or engaging in discovery, alone, is not sufficient
to create a waiver.” Ex parte Costa & Head (Atrium) Lid., 486
So.2d 1272, 1277 (Ala. 1986). However, each of these actions,
along with others, may be evidence of waiver,




I. Filing an Answer

“[Alnswering a complaint does not *substantially invoke” the
litigation process.”’ Ex parte Dyess, 709 So. 2d 447, 453 (Ala,
1998). Likewise, the failure to plead in the answer that the
plaintiff’s claims are subject to arbitration will not in itself con-
stitute a waiver. Ex parfe Hood, 712 S0, 2d 341, 346 (Ala.
1998). The contents of the answer are often scrutinized, howev-
er, in deciding whether a waiver has occurred. For instance, in
one case where the trial court denied arbitration, the supreme
court reversed and ordered arbitration because the defendant
pled arbitration in its answer and placed the plaintiffs on notice
of the defendant’s arbitration rights, Terminix Int'l Co, Lid,
Partnership v. Jackson, 669 So. 2d 893, 896 (Ala. 1995).
Conversely, in another case, the court cited (among other
things) the failure to assert the defense of arbitration in the
answer as a basis for finding that a defendant had waived arbi-
tration. Morrison Restaurants, Inc, v. Homestead Village of
Fairhope, Lid., 710 So. 2d 903, 907 (Ala. 1998),

The value of asserting the right and desire to arbitrate at the
earliest possible moment is shown in Ex parte Hood, 712 So0. 2d
341 (Ala. 1998). In Hood, supra, the court found that a defen-
dant (Golden) had waived arbitration in only three months when
it had removed the case to federal court, met with the plaintiff's
(Hood's) attorney to develop a discovery plan, and only two
months later filed its answer asserting arbitration and moved to
compel arbitration. The federal court remanded the case and the
state circuil judge entered an order compelling arbitration. The
Alabama Supreme Court reversed and held that the defendant
had waived arbitration, primarily because the defense of arbitra-
tion was not pled at the time of removal:

We might assume that if Golden had immediately fol-
lowed its removal with service of its answer pleading an
arbitration defense, such action would have been suffi-
cient to put Hood on notice that Golden still intended in
the federal court to reserve its right to seek arbitration.
Filing an answer at such a time might have indicated that
Golden intended to pursue arbitration instead of a federal
judicial remedy, and it would have given Hood the oppor-
tunity to avoid spending the resources necessary to have
the case remanded to the state court for trial. As it was,
Golden removed the case to the federal court and procecd-
ed as if it was preparing for a judicial resolution of
Hood’s claim, Golden’s answer pleading the arbitration
agreement simply came too late, after Golden had sub-
stantially invoked the judicial process, to the substantial
prejudice of Hood,

Id, a1 346,

Conversely, in Curren, the defendant removed and, after the
case was remanded, moved to compel arbitration approximately
one year after the suit was initially filed. The court found that
there was no waiver because the defendant pled arbitration in its
answer and notice of removal. 779 So. 2d at 1174, See also,
Blue Ribbon Homes, 2001 WL 1392266 (Ala. Nov. 9, 2001),

2. Filing a Motion to Transfer Venue
If a plainuff files suit in a county where venue is improper,

the defendant may first seek to have the case transferred to a
proper venue without waiving arbitration. Thompson v Skipper
Real Estare Co,, 729 So. 2d 287 (Ala. 1999). The defendant in
Thompson moved to compel arbitration eleven months after the
plaintiffs filed their complaint in Mobile County, The first docu-
ment filed by the defendant was a motion to transfer venue to
Baldwin County, along with a set of interrogatories. At the
plaintiffs’ request, the Mobile County Circuit Court delayed rul-
ing on the motion to transfer until the parties conducted discov-
ery on the venue issue. The judge subsequently transferred the
case 10 Baldwin County and the defendant filed its motion to
compel arbitration three months later,

The trial court in Baldwin County ordered the plaintffs to
arbitrate and the Alabama Supreme Court affirmed, holding that
no waiver had occurred:; “A defendant has the right to have the
proper venue established before it has any obligation to move to
compel arbitration.” fd. at 292. The court noted that eight
months of the | 1-month delay were spent litigating venue, that
the written discovery and depositions conducted related to
venue, and that the plaintiffs learned during deposition that the
defendant intended to enforce the arbitration agreement. fd. See
also Ex parte Allen, 2001 WL 410426 (Ala. April 20, 2001)
(Mo. 1991656, 1991707} (also holding that a defendant did not
waive arbitration by seeking to have the case transferred to the
proper venue, where no discovery was taken and where the
motion to compel arbitration was filed 94 days afier the suit was
filed).

It is not clear how important it was to the court in Thompson
that the plaintiffs were put on notice of arbitration during dis-
covery and not for the first time when the defendant filed its
motion to compel. If faced with such a case, a defendant should
include in the motion to transfer a statement that the defendant
intends to enforce arbitration once venue is determined. If dis-
covery is needed on the venue issue, the chances of waiver are
probably minimized if discovery is carefully tailored to address
only the venue issue and not the merits.

3. Filing a Notice af Removal

Hood and Curren are compared in detail in the section above
discussing the importance of pleading arbitration in the initial
answer. In Hood, the defendant waived arbitration by removing
the case, filing an answer without mentioning arbitration, and
waiting three months to file the motion to compel, 712 So. 2d
341, In Curren, the defendant did nor waive arbitration by
removing and waiting nearly a year 1o assert arbitrability,
because the defendant pled arbitration in the answer and assert-
ed it in its notice of removal and report of the parties’ planning
meeting. 779 So. 2d 1171. In both cases, the defendants were
accused of waiving arbitration by its removal to federal court
and the corresponding delay. The only apparent distinction is
the point in time when arbitration was first raised.

Companion Life v. Whitesell is another case in which the
defendant removed before seeking arbitration. 670 So. 2d 897,
The defendant removed on grounds that the plainiff’s claims
were governed by ERISA and participated in developing a dis-
covery plan in the federal district court. After the case was
remanded, the defendant moved to compel arbitration. The case

THE

{LABAMA LAWYER 45




46

had been pending more than five months when the issue was
first raised, and the Alabama Supreme Court held that the
defendant had waived arbitration:

Companion’s removal of the case to the federal court, its
attempt 1o have Whitesell's claims disposed of under
ERISA in that judicial forum, and its invocation of the
arbitration c¢lause approximately five months after the fil-
ing of Whitesell's complaint and only after an adverse rul-
ing in the federal district count, certainly indicate an inten-
tion on Companion’s part, at least initially, to forfeit its
right of arbitration in favor of a judicial resolution.

Id. at 899,

The “adverse ruling”™ from the federal count was apparently on
the plaintiff”s motion to remand. There is no indication in Whitesell
that the defendant sought to have the federal coun rule on the mer-
its. The only acts, then, that could have been an invocation of the
litigation process were the removal, filing an answer and participat-
ing in the required parties” planning meeting. Therefore, when a
defendant removes a case, it should state in its notice of removal
that it intends to arbitrate, plead the defense of arbitration in its
answer, and move to compel arbitration promptly after removal.

4. Participating in Discovery
‘There is no sirict rale concerning the amount of discovery that
may be taken before a waiver occurs, Discovery initiated by the

moving party, to which its opponent must respond., is a factor that a
court will likely review if waiver is raised. One party waived arbi-
tration when it waited ten months afier the complaint was filed and,
in the interim, participated in written discovery, various discovery
motions and depositions of the plaintiff and defendant, Ex parte
Smith, 706 So. 2d 704 (Ala. 1997). Another party did not waive
arbitration when, during a four-month period, it propounded one
set of interrogatories and two requests for production, but sought
no depositions. Ex parte Rager, 712 So. 2d 333 (Ala. 1998). Yet
another defendant did not waive arbitration even though, during a
seven-month delay, it filed requests for admissions, interrogatorics
and requests for production, and where the defendant took two
depositions and the plaintiff three, Terminix fnit'l Co. Lid.
Parmership v. Jackson, 669 So, 2d 893, 896 (Ala. 1995).

All discovery is not counted toward a waiver. For instance,
discovery on the issue of arbitrability does not “invoke the litiga-
tion process.” Jack Ingram Motors, Inc. v. Wand, 768 So. 2d 362,
66 (Ala. 1999). Likewise, discovery related to the issue of
venue is not a waiver. Thompson, 729 So. 2d at 292. Discovery
related to class certification may also be exempi from a waiver
analysis. See Med Center Cars, Inc. v. Smith, 682 So. 2d 382,
385 (Ala. 1986) (Houston, J., concurring) ( “the defendants will
not be deemed to have waived their arbitration rights by partici-
pating in discovery or other proceedings related to a class centifi-
cation.”) Finally, discovery that benefits the party opposing arbi-
tration cannot logically cause prejudice, and therefore will not
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amount to a waiver, Ex parfe Phelps, 672 So. 2d 790, 793 (Ala,
1995); Ex parte McKinney, 515 So. 2d 693, 703 (Ala. 1987),

Discovery is risky if a party intends to seek arbitration.
Although limited discovery probably will not constitute a waiv-
er, a party seeking to compel arbitration would be wise to avoid
it if possible unless the discovery relates to venue or the issue of
arbitrability itself.

5. Filing Dispositive Motions

“loining issue on the merits," without more, is not a waiver of
arbitration. Ex parte Costa and Head (Atrium) Lid., 486 So, 2d
1272, 1277 (Ala. 1986). However, seeking a ruling from the
trial court on the merits of the claim is arguably inconsistent
with the right to arbitrate and therefore risks a waiver of that
right.

In Morrison Restauranis, Inc. v. Homestead Village of
Fairhope, Lid., 710 So. 2d 905, 907 (Ala. 1998), the plaintiff
moved for a summary judgment on liability-and the trial court
granted the motion—before the defendant moved to compel arbi-
tration, Although the defendant was not the party that filed the
summary judgment motion, the Alabama Supreme Court held
that the defendant waived its right to arbitration and relied heav-
ily on the fact that the defendant waited until after a ruling on
the merits. /d. However, in Jeriche Management, Inc. v. Fidelity
Nat. Tidle Ins. Co. of Tennessee, 2001 WL 792781 (Ala. July 13,
2001) (No. 1980537), the defendant moved to compel arbitra-
tion and then later, in open court, moved for summary judg-
ment. The majority found that no waiver had occurred (the
motion for summary judgment was mentioned by the dissent but
not in the majority opinion).

Filing a summary judgment motion or a motion to dismiss
may not be a waiver per se, but doing so obviously raises a risk
of waiver. A party who places the case squarely in the trial
court’s hands should not expect to be able later to place it in the
hands of an arbitrator. This type of motion practice is best
avoided if a party intends to arbitrate.

6. Participating in a Class Action

Before a class is certified, there can be no waiver concerning
the right to arbitrate the claims of absent class members. An order
granting or denying arbitration in a class action applies only 1o
members of a centified class: “[IIn the absence of class certifica-
tion, the trial court’s ruling concerning a motion to compel arbi-
tration in a putative class action applied only to the particular
individuals who were before the court.” Blue Cross & Blue Shield
of Ala. v. Woodruff, 2001 WL 527848 (Ala. May 18, 2001). If the
trial court cannot legally enter an order compelling the arbitration
of unnamed class members, then a party who participates in the
case, even if he waives the right to arbitrate against the named
parties, should not be deemed to have waived the right to arbitrate
the claims of members of an uncentified class.

Even if a class is certified and a defendant participates in liti-
gation, he may still compel arbitration of claims of class mem-
bers who opt out of the class suit. In Ex parte Merrill Lynch,
Pierce, Fenner & Smith, Inc., 494 So. 2d 1 (Ala, 1986), the
plaintiff filed suit in spite of being a member of a class in a pre-
existing federal suit. Ten months into the suit, the plaintiff for-

mially opted out of the class action, The defendant moved 1o
compel arbitration three months after the opt-out and over a
year after the suit was filed. The Alabama Supreme Court held
that no waiver had occurred:

Defendants had no reason to seek arbitration before plaintiff's
opt-out, as they could have reasonably believed that plaintiff
would obtain her relief in the federal suit, and, consequently,
that the action in [State court] would then be dismissed., . . . 'We
cannot find that this delay caused plaintiff any prejudice,

Id. at 3. See also First Family Financial Services, Inc. v.
Jacksan, T86 So. 2d 1121 (Ala. 2000) (no waiver as a result of
participating in previous litigation, in which plaintiff was a class
member before opting out and where plaintiff's claims in the
new suit were different claims from those raised in the class
action.)

7. How Long is Too Long?

Just as there is no formula for determining how much litiga-
tion will result in a waiver, there likewise is no formula for
determining how much time can safely go by between the time
the complaint is filed and the time arbitration is asserted. Three
months was too long in Hood, 712 So. 2d 341, but 19 months
was not too long in Jeriche, 2001 WL 792781.

Obvicusly, the closer a case gets to trial, the more likely that
a defendant will have waited too long to assert arbitration.
Courts have consistently held that waiting until affer a trial on
the merits is a waiver. Palm Harbor Homes, Inc. v. Crawford,
689 So0. 2d 3 (Ala. 1997); Ex parte Prendergrast, 678 So. 2d
778 (Ala. 1996). Waiting until the eve of trial may also waive
arbitration. Matchmaker Intern. Inc. of Mobile v. Francis, 753
S0, 2d 520 (Ala. Civ. App., 1999). Even waiting until after a
trial setting may be too long, Palm Harbor Homes, Inc. v
Crawford, 689 So. 2d 3 (Ala. 1997),

However, time is not the only factor that determines whether
a waiver has occurred; what is important is what happens dur-
ing that time: “A party claiming that another party has waived
its right to arbitrate its dispute normally must show more than
the mere passage of time." Ex parte Dyess, 709 So. 2d 447, 454
(Ala. 1998).

Moreover, the clock does not always start running when the
complaint is filed. Rather, a court will measure time from the
point that the claim became arbitrable:

A party's participating in discovery at a time before the claim
becomes arbitrable is not a factor to be considered in determin-
ing whether a waiver has occurred. The law does not require the
futile gesture of asking for arbitration before a claim becomes
arbitrable; any delay in seeking arbitration should be measured
from the time the claim becomes arbitrable,

Georgia Power Co. v. Partin, 727 So. 2d 2, 7 (Ala. 1998)
(time measured from the date amended complaint was filed
which first raised arbitrable claims) (citation omiued).

This rule explains the seeming leniency in Jericho, 2001 WL
792781, where the delay was measured from the time the
United States Supreme Court ruled that arbitration agreements
were enforceable in Alabama, notwithstanding state law to the
contrary.® Although the motion to compel in that case was filed
19 monthis after the complaint was filed, the motion was filed
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only seven months after the U.S. Supreme Court ruled. The
court considered only the seven-month delay, and only the
activity that took place during those seven months, and held that
no waiver occurred. fd; see also Ex parte Phelps, 672 So, 2d
790 (Ala. 1995) (accord); Ex parte MeKinney, 515 So. 2d 693
(Ala. 1987) (motion filed two years after litigation commenced
but just a tew months after a settlement agreement was reached
with another party, muaking the claims arbitrable for the first
time),

The language of the arbitration agreement may affect the
length of delay that is permassible before arbitration is waived.
In Prendergrast, the defendant waited only five months before
moving to compel arbitration, but nonetheless waived its right
to arbitrate. The court noted that the arbitration agreement
required that arbitration be commenced “within a reasonable
time after the dispute has arisen.” 678 So. 2d at 780. Even
though five months might not be too long in a typical case, the
contract language shortened the time during which arbitration
could be raised,

D. When is a Party
“Substantially Prejudiced?”

Regardless of the extent to which a party has invoked the litiga-
tion process, “a finding of waiver cannot be made absent a show-
ing of prejudice to the party opposing arbitration.” Thompson, 729
So. 2d at 291. In determining whether prejudice has occurred, the
Alabama Supreme Court has examined “the extent and nature of
discovery conducted,” Terminix v Jacksen, 669 So, 2d a 896, the
costs incurred by the plaintiff, Ex parte Smith, 706 So. 2d a 706,
as well as the length of the delay, see Ex parte Bentford, 719 So.
2d 778, 7R1 (Ala, 1998), overruling on other grounds recognized
by Ex parte Allen, 2001 WL 410426 n,2,

Discovery served by the plaintiff, to which the defendant
responds, apparently does not cause prejudice to the plaintiff if
the defendant later moves to compel arbitration. See Jericho,
2001 WL 792781, Nor is prejudice caused by discovery which is
beneficial to the party opposing arbitration. Ex parte Phelps, 672
50.2d at 793. However, in Ex parte Handley, 775 So. 2d 141
(Ala. 2000), the defendant filed a third-party indemnity claim,
and this action was cited as a step the defendant took to invoke
litigation and cause prejudice to the plaintiff. Likewise, the cournt
ruled that the expense a plaintiff incurred in secking a remand
was prejudicial to the plaintiff in Hood, 712 So. 2d at 345, even
though the plaintiff probably would have sought a remand even
if the defendant had moved to compel arbitration earlier.

Prejudice must be shown to prove a waiver, and the longer the
delay, the more expense incurred by the plaintifl, or the more
effort the plaintiff must make to respond to non-arbitration fil-
ings by the defendant, the greater the likelihood a court will
find that the plaintiff has been prejudiced. If seeking to avoid a
waiver, a party should give notice of ils intentions as soon as
possible and should be reluctant to take action that requires a
response from the other party, unless it is related to a subject
such as venue that has been expressly held not to be a waiver,
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E. Withdrawing a Waiver

Can a waiver be taken back? One federal case suggests that a
significant change in a case may reset the clock and allow g
parly to recant an earlier waiver.

We have said that invoking judicial process is presumptive
waiver, For it is easy to imagine situations . . . in which such
invocation does not signify an intention o proceed in a court to
the exclusion of arbitration. There might be doubts about arbi-
trability, and fear that should the doubts be resalved adversely
the state of limitations might have run. Some issues might be
arbitrable, and others not. The shape of the case might so alter
as & result of unexpected developments during discovery or oth-
erwise that it might become obvious that the party should be
relieved from its waiver and arvbitration allowed to proveed.

Cabinetree of Wisconsin, Ine. v Kraftmaid Cabinetry, fne., 50
F.3d 388, 390-91 (7th Cir. 1995) (citations omitted) (underlining
added). The Cabinetree opinion is quoted twice by the Alabama
Supreme Court, in Hood, 712 So. 2d at 344, and Whitesell, 670
50.2d a1 900-01 (with the court finding in both instances that a
waiver had occurred).”

A waiver, after all, is supposed to be “knowing.” and a party
might convincingly argue that by consenting to litigate the
claim as filed, he was not waiving arbitration for the case it later
became. The Alabama Supreme Court has not yet ruled on what
changes in a case, if any, would start the clock over. A simple
contract case could evolve into a dangerous fraud action.
Perhaps an amended complaint raising class allegations for the
first time, or an amendment to the ad dammum clause deleting a
previous limitation of damages, would be such a change, While
the decision to forego arbitration may have seemed wise when
made, a later change such as these could cause a party to
rethink that decision. The Cabinetree decision suggests that the
party should have an opportunity to do so."

F Other Issues

1. The Effect of “No-Waiver” Clauses

Many arbitration agreements incorporate the rules of the
American Arhitration Association, which includes the following
“no-waiver” provision: “No judicial proceeding by a party relat-
ing to the subject matter of the arbitration shall be deemed a
waiver of the party’s right to arbitrate.” Rule 47(a). Although
there is no reported decision from an Alabama court addressing
the issue, other courts have held that the clause does nor prevent
a finding of waiver, but was intended 10 permit parties o obtain
provisional remedies in court (such as a temporary restraining
order) without waiving arbitration. E.g., Shay v. 746 Broadway
Corp.. 409 N.Y.8.2d 69, 71 (MN.Y.Sup. 1978). Other courts have
held that the clause was not dispositive, but simply “another
factor to be weighed in the scales.” Knorr Brake Corp. v.
Harbil, Inc., 556 F.Supp. 489, 493 n.5 (N.D.IIL. 1983). For a
summary of decisions discussing “no-waiver” clauses, see S&R
Co, aof Kingston v. Latona Trucking, Inc., 159 F3d 80, 85-86
(2nd Cir. 1998),



2. Whe Decides Whether a Waiver has Occurred?

In certain circumstances, waiver may be a question for the
arbitrator and not the court, such as when the alleged waiver is a
result of failing to abide by the procedural requirements of the
arbitration agreement, as opposed to participating in litigation.
Dean Witter Revnodds, Inc. v. McDonald, 758 So. 2d 339, 542
(Ala, 1999) (citations omitted). Another such circumstance is
when the parties in the arbitration contract itself to refer waiver
questions to the arbitrator. See Universal Underwriters Life Ins.
Co. v Dutton, 736 So. 2d 564 (Ala. 1999,

3. Standard of Review on Appeal

Generally, trial court orders granting or denying a motion 1o
compel arbitration are reviewed de nove on appeal. When it
comes to questions of waiver, however, the Alabama Supreme
Court has stated that “[o|rdinarily, we review issues regarding
waiver of arbitrability under an abuse-of-discretion standard.”
Karl Storz Endoscopy-America, Inc. v. Integrated Medical
Systems, Inc., 20001 WL 755661 (Ala. July 6, 2001) (No.
1000580). See also Crimson Induseries, Inc. v. Kirkiand, 736
So. 2d 597, 600 n.3 (Ala. 1999) (accord); Ex parte Handley,
775 So. 2d 141, 143 (Ala. 2000) (accord). In practice, however,
fegal conclusions concerning waiver are reviewed de novo. In
Big Valley Home Center; Inc, v. Mullican, 774 So. 2d 558 (Ala.
20007, the court explained its standard as follows:

Although a trial court’s determination that a party has
waived its right to arbitration is a legal conclusion subject
to our plenary review, the trial court’s findings supporting
that conclusion are based on questions of fact and will not
be overtumed unless clearly erroneous,

Id. a1 360. See alse, Ex parte Allen, 2001 WL 755661 (“the
trial court has no discretion to deviate from a case that is direct-
ly on point.”)

4. Waiver in the Eleventh Circuit

Federal law concerning waiver of an arbitration agreement
does not differ significantly from Alabama law. A federal court
looks to federal law, not state law, to determine whether there
has been a waiver. E.g., S&H Contractors, Inc. v A.J. Taft Coal
Co., Inc., 906 F.2d 1507, 1514 (11th Cir. 1990), cerr. denied
498 U.5. 1026 (1990). A detailed analysis of federal law is
beyond the scope of this article. For cases from the Eleventh
Circuit dealing with waiver, see Morewirz v. West of England
Ship Owners, 62 F3d 1356, 1366 (11th Cir, 1995), cert. denied,
516 U.S. 1114 (1995); S&H Contractors, 906 F2d 1507 (“When
determining whether the other party has been prejudiced, we
may consider the length of delay . . . and the expense incurred
by that party from participating in the litigation process.”);
Brown v. ITT Consumer Financial Corp., 211 E3d. 1217, 1222-
23 (11th Cir. 2000); Stone v. E.F. Hutten & Co., Inc., 898 F2d
1542 (11th Cir. 1990 Benoay v. Prudenrtial-Bache Securities,
Ine., 805 F.2d 1437 (1 Lth Cir. 1986); Belke v. Merrill Lync,
Pierce, Fenner & Smith, 693 E2d 1023 (11th Cir. 1982); and
Miller v. Diexel Burnham Lambert, Inc., 791 F.2d 850, 854
{11th Cir. 1986).

Conclusion

Waiver of arbitration is not a precise area of the law and cau-
tion is advised. Short of filing a motion to compel arbitration
immediately upon receiving service of the complaint, there is no
guarantee of avoiding a waiver. A case could be made that clear
rules, even if arbitrary, would be better than the current system,
and would lessen the chance that a party will waive arbitration
without intending to do so. For instance, there could be a rule
that waiver is presumed only after a trial setting or upon the fil-
ing of a dispositive motion. Another benchmark might be dis-
covery related to the merits that would not be available in arbi-
tration (and to which the party opposing arbitration spends time
and resources to respond). However, to remain consistent with
the federal policy in favor of arbitration, there must be excep-
tions to any rule for a case where the opponent has not been
prejudiced or where the waiver was not a “knowing” waiver.

Under the system we have now, each case is considered on its
individual facts. Therefore, a party who is serious about arbitra-
tion should make its decision as soon as possible and give
notice of its intent, even if it does not move to compel arbitra-
tion until later, and should avoid litigation steps inconsistent
with the right to arbitrate. =

Endnotes

1. Compare Thompson v Skipper Real Estate Company, 729 So. 2d 287 (Ala. 1999], and
Morrison Restaurants, inc. v. Homestead Village of Fairhope, Lid, 710 So. 2d 905 (Ala,
1948],

2. Compare Companion Life v Whitesel!, 670 So. 2d 897, with Jerche Managemant, Inc.
¥ Fidality Nat. Titfe s Co. of Tennessee, 2000 WL 792781 (Ada. July 13, 2001) (N,
1980537).

3. See also Ex parte Prendergrast, 678 So, 2d 778 (Ala. 1996) [waiver after five months];
Ex parte Hanley, 775 So. 2d 141 (Ala. 2000] (waiver after 18 manths], Morrison
Rastaurants, fnc., 710 So0. 2d 905 (waiver after eight months); Ex parte Phefos, 572 So.
2d 790 [Ala. 1995) (no waiver after 36 months]; Ex parte Mcokinney, 515 50, 2d 693
{Ala, 1987) {no waiver after two yaars),

4. See Allied-Bruce Terminix Cos. v Dobson, 513 U5, 765 (1995

8. See also Brown v EF Hutton & Co., inc. 610 FSupp 76 (5.0.Fla. 1985] [no waiver when
motion was filed four years after the case began but when the plaintifl had recently
filed @ second amanded complaint]; Creative Talecommunications, fne. v Breeden, 120
FSupp 2d 1225, 1232 (0. Hawaii 1999) ("even if a district court finds an initial waiver
of the right to arbitrate, it is also entitled to permit that waiver to be rescinded,
depending upon the course the litigation takes ™|, Gimore v Shearson/dmerican
Express, Inc., 811 F2d 108, 113 {2nd Cir. 18871, overruling on other grownds recognized
by MeDonnell Dowglas Finance Corp. v, Pennsyivanta Power & Light Co. 843 F2d 761
{2nd Cir. 1938),

. The Cabinotree opinion, in which the court held that the moving party had waived arbi-
tration, alzo hald that the party opposing arbatration ded not have to prove that it suf-
fered prejudica n order to defeat arbstration on grounds of waiver. In this respect,
Catipetros is mconsistent with Alabama and Eleventh Circuit law
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red Gray set out to be a minister,

but by his senior year in college

he knew he wanled to be a lawyer.
As a young black man in Monigomery at
the end of the 1940s, he didn’t know any
black attorneys; for that matter, he didn't
know any white ones, but, he had heard
that lawyers help people and helping his
fellow African- Americans was what he
wanted o do.

In July 2002, Gray will become the first
black 1o serve as president of the Alabama
State Bar,

Reared in Hunter Station on
Montgomery's west side, Judge Charles
Price enlisted in the United States Army
upon graduating from George Washington
Carver High School, because the military
offered more advancement for blacks,
Alter his discharge, he attended college in
Virginia, then graduated with honors from
the George Washington University School
of Law in Washington, DC. Now the pre-
siding judge of the 15th Judicial Circuit of
Alabama, Price will become the first
black president of Alabama’s Circuit
Judges Association when he assumes the
office in July 2002,

Adter graduating from law school in
Kansas, Tyrone Means chose 1o come to
Montgomery o practice law. As a young-
ster, he often visited relatives in Lowndes
and Greene counties and felt his degree
could be put to better use in the South.
Recently, he completed his term as the
first African-American president of the
Alabama Trial Lawyers Association.

All three men have blazed trails for
other African-Americans who want to
practice law in Alabama. That they are
black is significant, but not as important,
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they say, as their records and reputations
as attorneys,

Tyrone C. Means

Being first isn’t new to Means, but he
says that being the first black in any role
has to become less of a priority if you
want o accomplish certain goals. Serving
as president of the Alabama Trial Lawyers
Associnlion was prestigious, he says, but
he had to fit it into the responsibilities he
has a1 his law practice,

In addition to creating a positive role
midel for other black attomeys to emulate,
Means wanted to use his term as president
1o improve the public’s image of lawyers.
His goal was to increase the overall mem-
bership of the bar association and to recruit
more Afncan-Amencans. Established in
1946, the Tnal Lawyers Association repre-
sents more than 2,000 attormeys statewide.

Reared in Chicago, Means graduated
from Morehouse College in Atlanta with
a bachelors of arts degree in mathemat-
ics. He earned a Juris Doctor degree
from the University of Kansas Law
Schoal in Lawrence, Kansas in 1976,
and has been admitted into the bar in
Kansas, Alabama and Georgia. He
worked as a budget analyst for the
City of Chicago during the late
Mayor Richard Daley’s term.

When he came south, he investi-
gated the possibilities of practicing
in Birmingham or Atlanta before
settling on Monigomery, He
worked as an associate attorney
for Gray, Seay & Langford in
Montgomery, and then formed
Thomas, Means, Gillis &

Seay, P.C., where his practice

areas concentrate on personal imjury and
wrongful death litigation, consumer fraud,
medical malpractice, govemment law,
nursing home hitigation, and products and
premises hability litigation. Currently, be is
a managing partner of the firm, which has
offices in Birmingham, Atlanta and
Livingston, Alabama, Not only active in
local, state and national bar associations,
he frequently serves as a speaker, chairman

Tvrone C. Means

»
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and moderator for law-related conferences.
As the father of two children, one a student
al Aubum University with aspirations as an
attormey, Means is also active within the
community as a board member of numer-
ous civic and social organizations.

With only 500 to 600 African-
American attorneys in Alabama, he takes
his responsibility as a role model sen-
ously. Through his association with the
Trial Lawyers Association, he fosters
networking and continuing professional
education. “"We have the ability 1o
exchange ideas,” says Means. "As advo-
cates for the public, we can lobby for
better representation.”

Judge Charles Price

“Well, somebody has to be first,” Judge
Price says, “and it needs to be someone
like me—so it might as well be me.”

Energetic, active in his profession and
quick to speak his mind, Judge Price
says being the first black anything is not
new to him. To be effective in whatever
role you've been placed, says Price,
you've got to be aware of who you are,
but willing to let go and concentrate on
the business at hand.

Judge Price began his legal career at the
Department of Justice in Washington,
D.C., but retumed to Alabama in 1973 as
an assistant Attomey General. In 1974, his
friend, Bill Baxley, then the state’s
Anomey General, appointed him as Acting
District Attomey for Escambia County.

1 love that guy,” Price says of Baxley.
“You can say that, too,” he said. In a time
when few blacks held such high offices,
Baxley ook a chance on Price and the
position helped him establish a solid rep-
utation us a lawyer. Before entering pri-
vate practice in 1977, Price was Deputy
District Attorney for Montgomery County
and was appointed Assistant Municipal
Judge for Montgomery County in 1980,
One of his proudest achievements came
on April 4, 1983, when then Gov. George
C. Wallace appointed him as a
Montgomery County Circuit Judge.

As a participant in numerous education-
al seminars, Price says it is a lawyer’s duty
to constantly upgrade not only himself,
but also the profession. He has served as
president of the Montgomery Trial
Lawyers Association and is a member of
the National Bar Association, an organiza-
tion created for black attomeys. In the
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Alabama Circuit Judges Association, he
Serves as secretary/treasurer and in 1999,
he was unanimously selected presiding
judge of the 15th Judicial Circuit.

Going back home to Hunter Station,
he is still just Charles Price, a fact that
keeps him humble. It's not casy explain-
ing his title, he said, because most folks
assume if you are a judge, you preside
over a court of law. To his old friends
and former neighbors, he says he pre-
sides over all the other judges.

A recipient of the John F. Kennedy
Profile in Courage Award, he was pre-
sented with the National Education
Association's Dr. Martin Luther King
Humanitarian Award in 1998, Among his
prized honors is the Raymond Pace
Alexander Award, given to him in 2000
by the National Bar Association. While
entering law was a major decision, his
biggest and most important was marry-
ing his wife, Bemice Price, who is a col-
lege professor. Their two children are
following in their father’s footsteps and
are pursuing careers in law.

Fred D. Gray

Fred Gray is probably the most influen-
tial African-American trailblazer in
Alabama’s law profession. At one of the
most crucial times in the state’s, indeed the
nation’s, pursuit for civil rights, he was set-
ting the standard by which all other attor-
neys, especially blacks, are now measured,

As a "boy preacher.” he was sent away to
the Nashville Christian Institute, the only
Afncan-American Church of Christ-sup-
ported boarding school. At 12 years old, he
was on a mission from God, he says, and
was determined to be a minister. He was
elected president of the student body and as
such, he traveled as a school representative
on fund-raising trips, The experiences he
had and the opportunities 1w meet people
serve him well to this day, be says.

He graduated from high school early
and came back home to Montgomery to
enter Alabama State College for Negroes
(now Alabama State University) with a
plan of becoming a social science teacher
and a mimster, but a teacher who ofien
lectured on obtaining civil rights changed
his mind. Working his way through col-
lege as a district manager of the Alabama
Journal newspaper, he had to ride the city
buses on his rounds through his delivery
territory and came face-to-face with dis-
crimination because of his race.
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7 Fred D. Gray

During his junior year, he decided to
attend law school and retum 1o
Montgomery to practice and “to destroy
everything segregated that 1 could find.”
He kept the dream a secret and in his sen-
ior year, he applied 1w law schools in
cities where he would also have an
opportunity to get good enough jobs to
help pay his expenses. He was accepted
at Case Western Reserve University in
Cleveland, Ohio, where Alabama assisted
with a grant on a reimbursement basis.

Admitted to the Ohio and Alabama bars
in 1954, he came home 1o Monigomery
where he opened his own law office. One
of his first clients was Rosa L. Parks, who
had become his friend and sometimes
lunch partner in his downtown office.
When she was arrested on Dec. 1, 1955,
for not giving up her seat on a city bus to a
white man, Gray became her attorney and
the Montgomery Bus Boycott changed not
only the history of civil rights in Alabama
and the nation, it launched Gray’s long and
distinguished career,

In 1956, he became the first civil rights
attormey for Dr. Martin Luther King, Jr.,
and defended him in the Montgomery Bus
Protest mal, Cases against the other 97
defendants indicted in the same case were
dropped when King was found guilty and
the appeal was dismissed on a technicality.
Some of Gray's cases are now subjects of
constitutional law texthooks, including the
Genmillion v Lightfoor case, which laid the
foundation of the “one man, one vote™ con-
cept; Williams v. Wallace, a class action

suit resulting in coun-ordered protection of
marchers from Selma 1o Montgomery in
1965; Mitchell v. Johnson in 1966, which
was one of the first civil actions filed 1w
end systematic exclusion of blacks from
jury duty; and Lee v, Macon, involving the
infamous Tuskegee Syphilis Study in 1972,

For more than 45 years, Gray has led
the charge to obtain civil rights for all
persons and from 1970 o 1974, he was
the first black since Reconstruction to
serve in the Alabama legislature. To be
more assured of election, in 1965 he and
his family moved to Macon County,
where his satellite office in Tuskegee was
prospering and opportunities for political
offices were grearer,

As president of the National Bar
Association in the mid- 1980s, he initiat-
ed the NBA Hall of Fame, to which he
was inducted in 1995, His awards are as
numerous as is his participation in pro-
fessional and community organizations.
AL 70 years old, an age when most
lawyers have already retired, he looks
forward to his year as president of the
Alabama Suite Bar. Although he hasn't
yet settled on an agenda for his term, he
knows it will have something to do with
improving the image of lawyers to the
public, “Lawyers render a service,” he
said, explaining the need for attorneys to
have positive public images.

His year as association president may also
have additional benefits, says Gray. As the
firm's senior partner, he wants to step back
from the everyday duties at Gray, Langford,
Sapp, McGowan, Gray & Nathanson on the
square in downtown Tuskegee and as asso-
ciation president, he will be expected 10
tend o business throughout the state. “I've
been telling everybody that it's time for
them to take care of the things they always
expect me to do," he said. Slowing down
will wlso allow him to devote more time 1o
working with the Tuskegee Human and
Civil Rights Multicultural Center, a non-
profit facility in which historical materials
and exhibits recognize the human and civil
nghts contnibutions of Native Americans,
European Americans and African
Americans. “If these groups can work side
by side,” Gray says, “then we will see we
have a lot in common.” L

Elizabeth Via Brown

Elizabeth Vin Brown (s o freulonce wites fiving in
Mompgomery. She mary be contactod by e-mail at
evorowniactworic et or by fax o1 (334] 2710675
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Get on the list of very important people. Enroll today!!

Name

| Address |
I |
| I
| |
I

| Telephone/Fax Number Signature |
| |
| 1 will accept two case referrals in the following areas: |
: [ Adoption/Legitimations ] Bankruptcy :
| ] Family Law [ Real Property "
| (] Probate ] Where you need me I
|

| I
I I
| I
L -
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the Alabama State

Bar recognizes
the following
lawyers for their
participation in
volunteer lawyers
programs across
the state. Their
generous assistance,
cooperation and
programs to
provide legal
representation to
hundreds of
disadvantaged
Alabamians.
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¢ 7 e also thank
the dedicated
lawyers of Legal
Services
Corporation of
Alabama, Legal
Services of Metro
Birmingham and
Legal Services of
North Central
Alabama. Their
assistance and
cooperation have
enabled these
programs to :
operate efficiently
‘without a
duplication of

Services,
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Michaal G, Graffen
Jaflrey M. Grantham
Galle P Gratton
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Stephen P Legra
Rooca J. Lea
Thomas B, Leonard, Il
Kathrym A Lapper
Wilam R. Lawns
RAobert Lichenstain
J. Flint Liddan, il
Warren B. Lightfoot
Warren B. Lightfoot, Jr,
Curtis O, Liles, I8
Paul A Liles
Lome L Lizzk
James 5. Lioyd

William 8. Lloyd

Do B, Long, Jr.
William L Longshore, Il
Charles J. Lorant

J. Kris Lowry

John G. Lwither
Temothy M. Lupinacci
Geonga G. Lynn
Itark W, Macoy
Donna B. Madison

G. R Mahmood
Greer B. Mallgtia
Patricia T. Mandt
Dunean Y. Manley
Feesd 5. Manlay

Ted L Mann
Aleandar J, Marshall, [l
Warren C. Matthews
Jeffray P Mauro
Garald Mavwell

W, Randall May
Bradlay C. Mayhew
Susan G. Mchlister
Walier E McAndle
Phitlip McCallum
Andrew H. McEoy, (Il
Michael L MeKerley
Jahin P Mcklaroy, Jr
Davvid McKnight

Jim G. McLaughlin
Frank McPhillips
Carey McRag
Douglas L McWhorer
Jahn E, Medarks
Richard A Mealhein
G, Allen Maighen, Jr
Kristin B. Metheny
Devis Middiemas
Enic Miles

Gerakd L. Miller
Caltia W. Millar
William H. Mills
Matthew C. Minnar
William E Mitch
Anng W. Mitchell
Christapiher Mitchell
Cathy Moore

Jamia Moore
Patricia N, Moore
Fobert E. Moorer
Joa W Morgan, Jr.
John G, Momizon
Mariellen Marrison
Eunice Momow
Randall H, Momow
Willizm H. Mormow
Anne R Mossz
Charles H, Moses, Jr.
Mitchell 5. Mudano
Robert & Mullins
Michagl 0. Mubvanay
Ay K. Myars
William A. Myers
Wilsan Myers
James B Maftel
Patrick k. Nakarmura
George M, Meal

Layra C. Nettles
Yoland Mevett-Johnsan
James L. Nales
John B Notis

0. Brian 0'Dell
Madisan W, 0Kelley, Jr
M. Beth O Neill
Michagsl B. Odom
Richard F. Ogle
Thomas L Dliver, I
Jazon M. Oshoen
Diavid F. Ovson
Marciz B Paduda
Lewis W. Page, Jr.
Dennis (. Pantans
Jefiray W, Parmear
Yamen M, Parring
Bruce A, Parsons

J. Gany Pate

R. Eric Patterson
Vimginia C. Fatierson
Kevin W Patton
David T. Payne
Henry L Penack
Adam ¥. Park

€. Jackson Perking
Hanry L Femy
Drewe W, Peterson
Byron W. Phillsps
Mlane A Phillips
Wiilliamn M. Phillips, Jr.
Charles Pickney

J. Clinton Pittrran
James M, Poal
Anthony C. Portera
Andrew J. Potis

J. Bradley Powell
Harlan |, Prater

[, Mark Frica
Jamas L Priester
William 5. Pritchard, 0l
Diavid W, Proctor
Lawa W, Proctor
Carranza M. Pryor
Bannatt L Pugh
Kathnyn 0. Pugh
Frances K. Ouick
Michaal €. Quillen
Charles M. Quinn
W Larkin Radney
William A Ratliff
Bruce A Rawls
James P Rea

C. Les Reavas
Sandra B. Aeiss
Edwand E. Reynolds
Lynn Reynolds
Matt Reynolds
Wade Fichardson
Femis 5. Ritchay, Il
Geome M. Richay
John T. Ritondo
Cheistian £ Robearson
Jerry Roberson
¥enneth J. Robinson
Lisa €. Robansan
Lisa 5. Robinson

Rabert Rodan
Willizm H. Roa

Alan T Rogers
Douglas Aogers

W, K. Rogers
Elizabeth A. Roland
J. William Rose, Je
ateve Rowea

Richard W, Rowell
Frank J, Ausso

Ayn Tralor Sadberry
8. Shay Samples
Charles Y Sams

0. M. Samsil

J. Michael Savaga
Mant B Scalici
David €. Schearts
Gary Seale

Thomas L Seiden
Sara Senesac

Kirty Sevier

Banks Sewsll

J. Banks Sawell, Il
Stephen L Sexton
Michaal Shabani
Jacoualing . Shaia
Jackson R. Sharman
Carolyn A Shields
J. Suzanna Shinn
Wyan Shuford
Wilbner SHbsrman
James E Simpson
Henry E. Simpson
Fem Singer
Clarenca M. Small, Jr
Phil K. Smartt
Alfred F. Smith, Je
Carpl A Smith
Daniel B. Smith
David M. Smith
Gary C. Smith

Jang C. Smith
Jannifer R Smith
John W, Smith T
Paul G, Smith
Roben McD, Smith
W, Gregary Smith
W Whesler Smith
William F. Smith, Il
William W, Smith
Diavid 5. Snoddy
John [ Somenville
Paul Spain

Herbert B, Sparks, Jr
J. Callen Sparrow
Susan T, Spence
(Aitford M. Spencer, Jr.
Robert H. Sprain, Jr.
David Spurtock
Stephen W. Stallcup
Jim Stanlmy
William 5. Stames
P Russall Stesn
Mark A Stephans
Cynthia Stephenson
Manvin L Stewart, Jr
William B. Stewart

J. Dawm Stith
Erhwiaed 5. Stofirengen,
Herbert W. Stone
Garmick L Stotser
Charlena | Stovall
Fallany Stover

C. Mark Strength
Christine R, Strong
Ted Stuckenschneider
Amy L Stusdeman
Eugens B. Stutts
John W. Sudderth
Sidney C. Suemimay
William R, Sylvestar
Jahn B, Tally
Robert W, Tapscon, Jr
Jamed 0. Taylor, I
(erald A Tamplaton
Thomas L Thagard
Jack A, Thompson, Jr,
James J, Thompson
Dana Thrasher

W Lee Thuston
Kimiberly K. Till

Mark E Tinckal
Andrag M, Toffel
Mark A Treadwell, I
J, Alan Tnatt

Jerome Tucker
Mlinnae: L. Tunstall
Michasl E Tumer
Anita T. Tye

Gritfin Tyndall
Amold W, Umbach, Il
William K. Upshaw
William C. Veal
Michaed Vercher

J. Seott Vowell
Susan G. Wagner
Macheth Wagnan, Jr.
Cary T. Wahlheim
William B, Wahlheim
W, Ronald Waldop
Marion F Walker
Alison Wallace
Michael 8. Walls
James F Walsh
David Walston

June Wang

James 5. Ward
Gondan H. Wasran
Laura R Washbum
Ashley E Watking
Cynthia D, Watson
Leila H. Watson
William Watidhy
Kathersing A Wiber
Balinda Weldon
Juia J, Weller

H. Thomas Walls
Leonard Werthaimss, Hl
Jonathan 5, Wesson
James H. Wettarmark
John F, Whitakar

(3. Gregory White

J. Mark White
James H. White

L L Ry

@%bumﬂ’s

Pro Bono and
Volunteer Lawyer
programs are

supported in part

by the Alabama
Law Foundation’s
TOLTA Program.
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Jere . \White
Bryant A Whitmire, Jr
John P Whittington
Gregory 0. Wiggns
Dionaid F. Wiginton
Do T Wiley
Paud T Wiliearrss

5. Douglas Wilkams
Doris Willdord
David M. Wilson
Joe Wiison
Hartan F. Winn
Burddly Wisa
Stephanie K. \Womack
J. Fred Woaod, Jr
Liza L. Woods
Pater M. Wright
Terrell Wynn

Sarah Yates
Suranna (0. Yayman
Raiph H. Yeilding
lee H Z2=0

SEErETER SRR

Mubile Rar Assoriation
Vohmierr Lawvers

Washay H. Blacksher
Echwand C. Blount
James W Bodiford
Thomas R Boller
A. Pruston Bolt
Jahn Wiryns Boone
Ko Boteler
Kievn Bouthir
Exdward G. Bowson
Mart E. Bracliey
Louts £ Brasaal
Hanty H Browstor
Donald M. Briskman
W, Bosgamin Broadwatir
. Portir Brock
Jamia 0. Brooks
Caad P Broome
Paul 0. Brown
Chad Robert Brown
Douglas L Brown
Toby 0. Brown
Gregory P: Bru
Mshn W Brurson
Dionakd £ Brotisewics
John C. Brutlopwace
Mol A Buctman
Gregory C. Buftalow
Fugsall C. Buttkin
Peder F Burms
Johnathan L. Buthar
M. Warn Buller
Hradioy R, Byma
Henry H. Caddall
Kimbarty J. Calamati
Henry A Callawoy
Robert C. Campbed|
Kennath Paul Carbo
Jeroena C Carter
J. Grogery Canwee
Wilkiam J. Casoy
K W Michaal Chambers
Wabter G. Chavers
C.35. Chiepalich
Bryan N. Cignlska
Katheyn M. Cigirlakn
Andriw T Citrin
Junnite P Clork
Androw C. Claussn
J. Cabvin Clay
Jamas Paul Climon
Robert E. Chute
Harwall E Coale
Wanda J. Cochean
John W, Colerman
F Lukn Coley
Danny ). Collier
Cedia J. Collins
Patrick B, Coffins
Gregory 5. Combs.
David 5. Conrad
Walter M, Cook
Lisa Dambey Coopar
Angita M. Cooper
Braeton €. County
J, P Coitry

J. Randall Crang
Andrew J. Crane
Stephen G Crowford
John T Crovweiar
Aureluzs Bvans Crowe
Jabn J Ceowdey
Blsns H Crutchfiedd
Maniey L Curemirs.
William M. Cunminghiam
Janes G, Curenton
Edwin J, Curran

M. Staphen Dampier
Glienn L. Disvidson
Ronald P Davis
Moerman H. Danis
Exwand A. Dean

T Jatferson Desn
Scont E Denson
foss M Dearmond
Halliz 5 Dixon
Charles H. Dodson
John ‘W, Donaid
Willkam A Doraldenn
Richand T. Dorman
Thomas P Doyle
William M. Dole

B. ¥aughan Dinnlcand
J. Michae! Druhan
Bryan & Duts’
John T Dukes
Barre C. Dumas
Douglas K. Dunning
Aobert 5. Edengton
Grady A. Edmondson
William Thomas Eiland
Mylan A Engel

C. Mark Erain
Tameda E Esham
Wichael T Estep
Christopher B Estes
Cneryl . Eubsanks

J Gregory Bvans

H Wade Faulkner
Jum H. Femander
Gary W. Fillingim
Douglas W, Fink
Gaorge W, Finkbohnar
George W Finkbohnar
Timathy W. Flaming
Chartes Fleming
Henry 8. Fonde
Gilbert L Fontenot
Keith B Franikdin
Gregory M. Frisgiander
Dorald A Friodiseder
Barry A Friedman
Sarah 5 Frierson
Pichard W. Fuguay
Fichard M. Gaal
Michast E. Gabel
Ginger P Gaddy
Thornas 0, Gaillard
Jefiry N. Gala
Norman J. Gale
Rabert M. Galloway

William J. Gambla
Jonathan P, Gardberg
o Cecil Gartnas

J Marshail Garndner
lan F Gaston
Chwistopher L George
Jabn [). Gibbons
Christopher M. Gilt
W Muchael Gilion
Watter T, Gilmi
Wikiiam B, Givihan
Juli Chriatan Glewr
Cathonne F Goldan
John 5. Gonag

J W, Goodioa
Charles A Graddick
Duane A, Graham
Allan E Grabam
Jon A, Ginsen

J D Gremng
Edhwaird C. Gogona
Theodore L Groorsgan
(hadwack A Gafton
Irvin Gimsky
Timethy M. Grogan
Roger C. Gulian
Virginia W. Haas
Jason K, Hagmaiar
Loe L Halo
Patricin W. Hall

W, Parry Hall
Thaodarn L. Hall
Lawranca J. Hallatt
Diavid A, Hamby
Jubal Hami
Wiikam Crang Harmifton
Nail L Hanley
Darsei A. Hannan
Michad | Hartsn
Sidoney M. Harrell
A F Hamis
Wichalle M. Han
Jeffrey J. Hartley

J. Staphan Manaey
Tomy N, Hatchar
Edward . Hawking
Cwistophr Lae Hawkins
Wilsan M, Howking
Jutiry Alan Hoad
Robart J. Hadge
Fredenck G Halmsing
Fredenck G. Halmsing
Deborah B Hermboe
Martha Durant Hennesyy
Warren C. Hardong
Rancali Scoft Hetrek
Branda 0. Hetrick
Charies A Hicks
Lutian B Hodpes
Anthary M. Hoffman
Lymmian F. Halland
Broow . Halmes
Broow 6. Holmes
Richord H. Holstan
0. Charkas Halee

Richard 0. Home:

J. Garrdon Housa

W Eugens Howeard
Stewart L Howard
William L Howal!
Yicior T. Hedson
Karen Hosisiamg
Michae! G Huey

W Gregory Hughes
Chnstopher G. Huma
John Michaal Hunfer
Willin J. Huntlay
Herndon, il Inge
Hemdon Inge, Jr.
William B. Jackson
Brandon 0. Jackson
T K. Jacksan
Sidrey W, Jackson
Fobert & Jackson
J Walton Jackson
Jack F. Janocky
Joy A Jaye
Jomes 0 Jeifries
Linda Coflms Jensen
Adero S. Jemigan
Candace 0. Johnson
‘W, Diavvad Johnsan
Donald E Jahnson
Vivian G. Johngton
Nail C. Johnston
Jamas C. Johnston
Vivian G. Johnston, [
Andrew M. Jones
Grogory R Jones
Joa Carl Jordan
Shirlay M. Justice
Kathisen Cobb Kaufman
Colin E Kermmerly
Chistopher Kem
Fiorence A Kessier
Benjamin H. Kilborn
Fred W. Killion
Frad W. Killion
James W, Killion
William A. Kimbeough
James E Kimbrough
Rick 0. Kirgrea
Richard M. Kirigpatrick
Braston L Kittrefl
Stephen L Kimjack
Sam David Kneght
Michael D Knight
Deneis J. Kniziey
Jim Koblas
Frark H. Knss
Joseph 0, Kulskowsk
Waary Carol Lagd
Banks C. Ladd
Liah P |add
Gilbert B Laden
Paul V. Lagarde
Jarnas W Lampkin
Wiltinm R, Lancaster
Jahnmy Lane
Alex F Lankford



Alex F. Lankford
Dliver J. Latour
Fomast 5. Latta

John L Lawder

John N, Leach
Goodman 6. Ledyand
Johin V. Lea

Tracie B. Lea

J. Stephen Legg
Francis E. Lecn
Masty T, Long

Y. 0. Lan

Victor H. Lot

Stuart ¥, Luckie
Darlett Lucy-Dawson
Merceria L Ludgood
Jeffrey L Luther
William M. Lyon
Petar 5, Matkey
Arthur J. Madden
Todd C. Malletie
Chad C. Marchand
Bath Marietia-Lyons
Michaal E. Mark

L A Marsal

Craig 0. Martin
Stevan A Marting

R. Ecwand Massay

R. Edward Massey
Eean F Masterson
Domimick J. Matranga
Joseph M, Matranga
Thomas A. McAlping
Gregory B. McAtea
Brian P McCarthy
Danigl L. McClaave
Jacquelne M. McConaha
Jason 5. MeConmick
Douglas L. MoCoy
Marews B MeCrory
Andrew 5. McDavid
James H. McDonald
Matthew C. McDonald
Edtward B. McDenough
Marcus E, McDowell
Stova F, McFadden
William 5. McFaddan
Russel A MeGill
William T. McGowin
Debarah . McGowin
Lester L Mclntyre
Charles N. McKnight
Robert B, Meclaughlin
Michael 5, Mehaar
¥ent Dyer McPhail
Rose A McPhillips
Coleman F. Meadaor
Augusting Maaher
Bill C. Messick
Michelle A, Mewer
3, C. Middlebrooks
Jattery Milter
Charles L Miller

M. Kathleen Miller
Christopher R, Miller

Brooks P Milling
Jamas David Mills
Pamela K. Milsaps
L Danial Mams

Michael A Monigomery

Stephen C. Moora
Temy Alan Moare
Willizm M, Mooee
Pamela A. Moore
Lay C. Moorer
Jack W Morgan

W, Kyle Moms
Henry T. Momissette
J. Danial Momow

W, Alexander Moseley

T Julian Motes
Divid 5. Moyer
Aobert H. Musdd
Michael T Murphy
Paul Bradlzy Mumay
P. Russall Myles
Paul 0. yrick
Mark A Newell
James B. Mewman
Frances A Niceolai
Staven L Nicholas
Dawvid A Nihan
Pegay A Niolakis
John B, Nix

Lonsis €. Norvell

Thomas Michasal 0'Hara

Lisa Tinsley O'Hara
Rudene C. Oldenbung
Tharmas P, Dllinger
Mary Elizabeth Olsan
Cang 0'Rear
Staphen K. Drso
Brandy B. Oshome
Herman 0. Padpett
Peter J. Palughi
John B, Parker

Frank L Parkes
Harold D. Parkman
[onald C. Partridge
Tommy \W, Patterson
[awd A. Pealer

R, Jeffrey Perioff

A John Pemy
Cheestopher E. Paters
Abram L. Philips
Will G, Phillips
EBrenda J, Fiee

J. Jeiry Pilgrim

J. Casey Fipes

5. Wesley Fipes
Willsam E. Peplan
Jamas B. Fittman
Patricia J. Ponder
Williarn C. Poole
Charles J. Potts
Arthur T, Poweell
Jean M, Powers
Barry C. Prina
Gabrielia R Pringle
Caroline T, Pryar

Diaad R. Quittmeyer
Brattan L Ratney
A Clay Rankin
James Rebarchak
Mark L Redditt

F. Grey Redditt
William H. Reece
W. Boyd Reenves
Elirabeth [. Rehm
T. Dwight Read
Eric B. Rouss
Harry H. Riddick
Fennath J, Riemer
J. Burruss Riis
James V Aoberts

Edward Luckatt Robinson

Thomas 8, Aoclowell
M. Lloyd Roshuck
Willizm C. Roadder
Jannea S, Ropers
Robin PF Rolison
lan Rosenthal

Jay M. Ross

James B. Rossher
Cecily K. Rothrogk
Robeart H. Rousa
Beth M. Rouse
Edward P Rowan
Benjamen T. Rowe
Andrew J. Rutens
Elias J. Saad
Wikliam H. Saliba
Hamy V. Sattenwhite
Richard 5. Sawyer
Ellsworth P Scales
James 0. Sears
John W. Sharbrough
Thomas E. Sharp
Cliffioed C. Sharpe
Kirk C. Shaw

Barber Sherling
Mtichael 0. Sherman
Richard E. Shields
Jonathan E. Shaltis

Vanessa Amold Shoots

Franklin L Shuford
Patnck H. Sims
Larry L. Sims
William H, Sisson
Edward L. 0. Smith
Susan Gunnells Smith
Frankie Figlds Smith
Robart H, Semith
Jason 0, Smith
Sedma L0, Smith
Mary Elizabath Snow
Domingo Soto
Scott W, Soutullo
Stephen L Sowell
Stephen Sowell
Mark E, Spear

Jon M. Spachalske
Jerome E. Speagle
John Ronald Spancer
Leon F, Stamp

Chandler K. Stanand
Joseph [, Steadman
Gregory B. Stein

T. Jeft Stein

Ann Gathings Stein
Sarah H. Stewart
Donald J. Stewart
MNoman M. Stockman
Samuel L Stockman
Benjamin F. Stokes
Margaret A Stone
Sheila V. Stona
Roderick P Stout
David A, Strassburg
Todd 5. Strohmeyer
Carmoll H Sullnan
Joseph R Sullivan
James W, Tarlton
Ann E Taylor

Rabin B. Taylor
Jaremy P Taylor
Richard H, Taylor
Steven L Temy

A. Stevens Temy
Bryan A Thames
Jogeph 0. Thetford
Richard L Thiry
Melissa A. Thomas
Ray M. Thomgsan
Barry L. Thomypson
Cooper C. Thurber
Edward A, Tibbaits
William C. Ticwell
[De=mond V. Tobias
Diesmond B. Toler
Geome A Tonsmedns
J. Robert Turnipsead
John M. Tyson

G, Hamp Uzzelle
Pete J. Vallas
Lawrence B, Vit
Richard W, Viollmer
George M. Walker
Thomas B. Walsh

Emest Eugene Warhurst
Harold William Wasden

Slade G. Watson
William W. Watts

Lewrence M Wettermark

A Holmes Whaddan
Jamod J. White
John L White

Don 0. White

J. Georpe Whitfiald
David J. Wikl

C. Richard Wilkins
Richard R, Williams
Geomge K. Williams
Ronnie L Williams
Adam T. Williamson

Charles 5. Willoughby

Stephen A Windom
Michael . Windom
Michae! & Wing
Mark C. Wolle

James A Yanos
Richard [, Yaherion
Jay A, York

Michael A Youngpetar
James Willam Zeigler
Thomas T, Zigman
Geage M. Zoghty
Alex W. Zoghbry
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Daniel F Aldndge

J. Bant Atwood, Jr.
Douglas Baymiller
Vicki Ball

Jatfery G. Blackwell
Larry W, Brantley

J R, Brooks

Joseph M. Cloud
Maween Cooper
Suzan Conlon
Patrick H. Graves, Jr.
Elissa H. Green

0. Milbarm Gross, Jr.
Joel Hamner
Kenneth D. Hampton
John W, Harmzon
Kewin Heard

James A Hinson
Ralph H. Homshy, Jr
Ralph H. Homsby, Sr
Gasy C. Huckaly
Joa Alton King, Je
Patrick Lamar

Stuart Maples

Mac Martinson
Douglas C. Martinson
Robert H, McCalsh
Oiavid McDowed!
Jaffery W, Mckinney
Barbara Milles
Blizabath Beason Moore
Burt W, Newsome
Brant L Parker
Jonathan Pipgin
Ernest Potter
Katrina Ross

[lag Rowe

L Thomas Ryan, Jr
Bradley P Ryder
Teresa M. Rydar
Robert 5. Smith

Don T, Temell
Fichard W. Tingle
Jemy L Trew

H. Carey Walker, Il
Juna Wang

S AWatson, Jr,
Fobert E Willisson
Steghen M. Wilson
R, Wayne Walfe
Davd E. Worley
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reflects our efforts

to gather the names
of those who

participate in

organized pro bono

programs. If we
have ﬂmitted"tﬁj&‘

name of any

attorney who

participates in an

organized pro bono

program, please
send that name ml-d

address to:

Alabama State Bar
Volunteer Lawyers

M A

P. 0. Box 671,
Montgomery. AL

LAW

36101.
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REGISTRATION FORM

JOINT MEETING OF
THE BENCH AND BAR

JANUARY 24, 2002
BRYANT CONFERENCE CENTER - TUSCALOOSA, AL

{as you would like for it to appear on your name tag]

(official work address]

TELEPHONE

| ._l Please register me for the CLE program (hours applied for) ($120.00 per person)
Deadline: January 14, 2002. (Absolutely no refunds will be given after January 18, 2002. Only personal checks and

money orders are accepited via mail. The above-mentioned and cash are gladly acceptad for payment upon arrival at the
conference site. |

L 1 will attend the reception snly at the Faul Bear Bryant Museum on Wednesday evening.
($60.00 per person

I am a member of the Tuscaloosa Bar Association and will attend the reception at the Paul Bear Bryant Museum on Wednesday

evening $40.00 per person| Members of this group receive a discounted price due to their association's monetary contri-
bution to the overall reception.]

Please register the following guest(s) for the reception at the Paul Bear Bryant Museum on Wednesday evening. ($60.00 per per-
son)

Guest Namo

Guest Name

Guest Name

Mail your completed form and check to
Alzbama Judicial College Faculty Association (AJCFA|
J00 Dexter Avenue
Mantgomery, AL 36104
Telephone #(334) 242-0847
Fax #(334) 353-5125

62 JANUARY 2002



Wednesday, January 23, 2002

Reception at the Paul Bear Bryant
Museum

(Sponsared by the Tuscaloosa County Bar
Association]

JOINT MEETING OF

THE BENCH ANID BAR
Thursday, January 24, 2002

Tuscaloosa, AL
7:30 - 8:30 Law School Breakfast for Judges
7:30 - 8:30  Registration at the UA Law School
8:30 - 8:35  Welcoming Remarks
Honorable Roy 5. Moors, Chief Justice,
Supreme Court of Alabama, Monigomaery, AL
B8:35-10:00 U S. Constitution
Dr Forrest McDonald Professar of History,

10:00 - 10:15

10:15 - 11:45

12:00 - 1:30

1:30 - 2:45

2:45 - 3:00

Alabama Evidence Update
Charles Gamble Esg, Professar, Univarsity of
Alabama School of Law, Tuscaloosa, AL

Joint Lunch of the Bench and Bar
Larry Marris, Esg, President Alabama State

Criminal Law Update & Sentencing
Commission

John Gibbs Esg, Assistant Attorney General
Dffice of the Attorney General Montgomery, AL
Honorable Joseph Colguitt Retired Circuit
Judge, Tuscaloosa, AL

Break

T YT Rl o xR rrT R ar R R arrRRRRRR R RRRRRRRRRRRRR R AR AR DDA R R R R R R LS NS

4:00 - 5:00

4:00 - 5:00

Concurrent Sessions

Repeated Session - Civil Law Update
Ann McMahan, Esq, Dominick, Fletcher,
Yeilding Wood, & Lioyd, PA, Birmingham,
AL

Mental Health Legal Update

James Reddoch, Jr, Esq, Directar, Taylor
Hardin Secure Medical Facility, Tuscaloosa,
AL

Bond Forfeiture & Court Cost Collections
Honorable Dan Reeves, Circuit Judgs, 16th
Judicial Circuit, Columbiana, AL

Community Notification Act
TBA

Concurrent Sessions

Repeated Session - Domestic Law Update
Honorable Richard Dorrough, Circuit Judge,
15th Judicial Circuit, Montgomery, AL
Honarahle Gary Pate, Circuit Judge, 10th
Judicial Circuit, Birmingham, AL

Repeated Session - Mental Health Legal
Update

James Reddoch, Jr, Esq, Director, Taylor
Hardin Secure Medical Facility, Tuscalposa,
AL

Concurrent Sessions Cont'd

Workman's Compensation

Oliver & Sisson Law Firm, Birmingham AL
Steve Ford Esq, McElvy & Ford PC,
Tuscaloosa, AL

Adjournmeni

UA President's Recoption & UA/AU
Women's Basketball Game

I'H I

\LABAMA LAWYER



=
@
0,
=,
5‘
®
<
=
@
= o
0
®
"

64

Reinstatement

* The Supreme Court of Alabama entered an order
based upon the decision of the Disciplinary Board,
Panel 11, reinstating Gadsden attorney Joseph
Gullatte Hunter, ITI to the practice of law in the

state of Alabama effective February 23, 2001. [Pet.
for Rein., No. 00-07]

Disability Inactive

* Scotisboro attommey Clifton Wade Johnson was
transferred to disability inactive status pursuant to
Rule 27(c), Alabama Rules of Disciplinary

Procedure, effective November 20, 2001. [Rule
2T(c), Pet. No. 01-04]

Disbarments

* The Supreme Court of Alabama adopted an order of

the Disciplinary Commission disbarring former
Huntsville attorney James Laurence Butler, Jr.
from the practice of law in the State of Alabama
effective August 21, 2001, On February 28, 2001,
the Circuit Court of Madison County, Northern

District of Alabama, accepted Butler's guilty plea to

the crimes of theft second degree in two cases, CC-

00-1089 and CC-00-3137. Butler was sentenced to a

term of five years in the state penitentiary in each

case to run concurrently. In both cases, said sentence

was suspended for five years on the condition that
Butler serve on the Madison County Work Release
Program until all court-ordered money is paid, all
fines paid, the Victims® Compensation Act assess-

ment is paid, that he makes restitution to the injured

police officer, and submit to DNA samples. Butler
was already interimly suspended under Rule 20 of
the Alabama Rules of Disciplinary Procedure. On

JANUARY 2002

May 1, 2001 the Disciplinury Board, Panel V,
entered an order decreeing that Butler was convicted
of a “serious crime” under Rule 22 of the Alabama
Rules of Disciplinary Procedure, On August 13,
2001, the Disciplinary Board, Panel V, entered an
Order denying Butler's July 30, 2001 motion to dis-
miss. The hearing was held as scheduled on August
20, 2001, Butler did not attend, [Rule 22(A), Pet,
No. 01-01]

The Supreme Court of Alabama entered an order
based upon the decision of the Disciplinary Board,
Panel V, disbarring Walter Jasper Price, Jr. from
the practice of law in the State of Alabama, effective
April 26, 1996, which is the date of his previous dis-
barment ordered by the supreme court on August 11,
1998. Price was found guilty of violating Rule
B.1(b). A.R.P.C. Price failed 1o respond 1o requests
for information from the Office of General Counsel
concerning a complaint that had been filed against
him. [ASB No. 97-232A)

The Alabama Supreme Court entered an order based
upon the decision of the Disciplinary Board, Panel V,
on September 5, 2001, that Gregory Dwayne Jones
be disbarred from the practice of law in the state of
Alabama effective retroactively from October 27,
1993, the effective date of Jones's interim suspension
from the practice of law. Jones's conditional guilty
plea and order of disharment were based on the fol-
lowing:

In ASB No. 94-167(A), Jones represented the
complainant in a motor vehicle accident case. Jones
settled the case on behall of the complainant and
paid the complainant her share of the proceeds with
a personal check that was returned for non-sufficient
funds. Jones pled guilty to violating Rule 8.4(g),
ARPC.



In ASB No. 95-050(A), Jones con-
verted funds held in trust for the bene-
fit of the complainant to his personal
use. Jones pled guilty to violating Rule
B.4g), ARPC.

In ASB No. 92-5332(A), Jones was
paid to represent the complainant in a
dispute with a former employer over
non-payment of medical insurance pre-
miums. Jones did nothing on behalf of
his elient and failed to refund the
unused portion of her retainer. The
Diseiplinary Commission initially
ordered that Jones receive a private
reprimand and make restitution to the
complainant. Jones failed to abide by
the Disciplinary Commission’s order.
Therefore, formal charges were filed
against Jones for his misconduct.
Jones pled guilty to violating Rules 1.3
and 1.16(d), A.R.PC.

In ASB No. 93-271(A), Jones was
paid to represent the complainant’s
husband in a criminal appeal. Jones
did no work in the matter, failed to
communicate with the client and
refused to refund the unearned retain-
er. Jones pled guilty to violating rules
1.3, L4(a) and 1.16(d), ARPC.

In ASB No. 93-286(A), Jones was
paid to represent the complainant in a
wrongful discharge case. Jones did no
work in the matter, failed 1o communi-
cate with his client and refused 1o
refund the unearned retainer. Jones
pled guilty 1o violating rules 1.3,
1.4(a) and 1.16(d). A.R.PC.

In ASB No. 93-493(A), Jones was
paid to represent the complainant in a
eriminal matter. Jones had the case
continued, but did no other work on
the case, refused to communicate with
the client and refused to refund the
uneamed retainer. Jones pled guilty to
violating rules 1.3, 1.4(a) and 1.16(d),
A.R.PC. The Disciplinary Board
ordered Jones to make restitution to
the complainant in the amount of
£3,000.

In ASB No, 93-498(A), Jones was
retained by the complainants to repre-
sent them in a legal matter. Jones did
no work in the matter and failed 1o
communicate with the ecomplainants
regarding their case, Jones also failed

to respond to requests for information
or otherwise cooperate during the bar’s
investigation of the matter. Jones pled
guilty 1o violating rules 1.3 and 1.4{a),
ARPC,

In ASB No. 94-013(A), Jones was
retained to represent the complainant
in a legal matter, Jones did no work in
the case, failed to communicate with
the client regarding the matter and
refused to refund the uneamed retain-
er. Jones pled guilty to violating rules
1.3, 1.4(a) and 1.16(d), A.R.P.C. The
Disciplinary Boand ordered that Jones
make restitution to the complainant in
the amount of $5,000.

In ASB No. 94-043(A), Jones was
retained to represent the complainant
and accepted payment for the repre-
seniation after he had been interimly
suspended. Jones did not inform the
complainant of his suspension, did not
do any work in the matter, did not
communicate with the complainant
and did not refund the retainer. Jones
pled guilty to violating rules 1.3,
1.4(a) and 1.16(d), A.R.PC.

[ASB nos. 93-271(A), 93-286(A),
92-532(A), 94-16T(A), 95-050(A), 93-
493(A), 93-498(A), 94-13(A), and 94-
43(A)]

Suspensions

* On September 17, 2001, the

Disciplinary Board, Panel V, issued an
order accepting Monigomery atiorney
Paul Whiting Copeland's conditional
guilty plea. This order dissolved
Copeland's interim suspension upon
acceptance of his plea. Copeland
entered a plea to the first charge in the
complaint filed against him. On April
26, 2001, the Disciplinary Commission
of the Alabama State Bar interimly
suspended him from the practice of
law in the State of Alabama. The order
of the Disciplinary Commission was
based on a petition filed by the Office
of General Counsel evidencing
Copeland’s failure 1o comply with his
stipulation agreement with the
Alabama Lawyer Assistance Program.
On March 9, 2000, Copeland signed a
stipulation agreement with ALAP for

alcohol abuse, This agreement called
for the “immediate suspension™ of
Copeland’s law license if he failed to
comply with any of the provisions of
that agreement. Copeland violated the
agreement on April 11, 2001 by testing
positive for alcohol during a random
urine analysis required by his agree-
ment. Copeland has agreed to proba-
tion for two years with special condi-
tions. [ASB No. 01-130(A)/Rule 20(a),
Pet, No. 01-07]

Effective October 18, 2001,
Birmingham attorney Cecilee R.
Beasley has been suspended from the
practice of law in Alabama for non-
compliance with the 2000 Mandatory
Continuing Legal Education require-
ments of the Alabama State Bar. [CLE
01-5]

Effective October 8, 2001, Atlanta
attorney Darin Wayne Collier has
been suspended from the practice of
law in Alabama for noncompliance
with the 2000 Mandatory Continuing
Legal Education requirements of the
Alabama State Bar. [CLE 01-14]

Effective October 8, 2001, Fort Payne
attorney Steven George Noles has
been suspended from the practice of
law in Alabama for noncompliance
with the 2000 Mandatory Continuing

CLE Opportunities

The Alabama Mandatory CLE
Commission continually evaluates and
approves in-state, as well as nation-
wide, programs which are maintained
in a computer database. All are identi-
fied by sponsor, location, date and spe-
cialty area, For a complete listing of
current CLE opportunities or a calendar,
contact the MCLE Commission office at
[334) 269-1515, extension 117, 156 or
158, or you may view a complete |ist-
ing of current programs at the state
bar's Web site, www.alabarorg,
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Legal Education requirements of the
Alabama State Bar, [CLE 01-35]

Effective October 8, 2001, Miami
attorney Barton Stuart Sacher has
been suspended from the practice of
law in Alabama for noncompliance
with the 2000 Mandatory Continuing
Legal Education requirements of the
Alabama State Bar, [CLE 01-38]

Effective October 8, 2001, New
Orleans attormmey Berney Leopold
Strauss has been suspended from the
practice of law in Alabama for non-
compliance with the 2000 Mandatory
Continuing Legal Education require-
menis of the Alabama State Bar. [CLE
01-45]

The Alabama Supreme Court entered
an order based upon the decision of
Panel 1V of the Disciplinary Board on
October 9, 2000, suspending Darryl
Clarence Hardin from the practice of
law in the state of Alabama for a pen-
od of three years and six months,
effective March 27, 1997,

Hardin accepted employment from
clients and thereafter failed or refused to
take any action on behalf of the clients
or provide any legal services whatsoev-
er. Hardin failed or refused to retumn
telephone calls or respond 1o wnitten
correspondence from clients or other-
wise keep them informed as to the sta-
tus of the representation. When clients
filed complaints with the Alabama State
Bar, Hardin failed or refused to respond
1o the complaints, Hardin pled guilty to
having violated rules 1.1, 1.3, 1.4, and
8.4(g) in each case. Additionally, in
ASB No, 92-339(A), Hardin pled guilty
to a violation of Rule 1.15{(b). In ASBE
No, 93-257(A), Hardin pled guilty to a
violation of rules 1.8(h). 8.1(b) and
8.4(c). And, in ASB nos. 93-34T(A), 96-
DO(A), 96-105(A), 96-2T4(A), 96-
J5(A), 97-010(A), 97-129%A), 97-
143(A), 97-155(A), and 97-156(A),
Hardin pled guilty to violating Rule
8.1(b).

The Alabama Supreme Court entered
an order based upon the decision of
the Disciplinary Commission of the
Alabama State Bar, suspending
Lynette Kay Gayle-Williams from
the practice of law in the state of
Alabama for a period of one year,

effective October 24, 2001. Gayle-
Williams pled guilty to violating rules
8.4(a) (b) (c) (d) and (), Alabama
Rules of Professional Conduct. Gayle-
Williams was arrested and charged
with theft of property second degree.
After her arrest, Williams contacted
the owner of the propenty and arranged
a meeting with him and pled with him
to drop the criminal charges and allow
her 1o make restititution. Gayle-
Williams pled guilty to criminal tres-
pass third degree, a violation of
sSection 13A-7-4, which is a violation
punishable by not more than 30 days
in jouil. [ASB No. 00-153(A)]

Public Reprimand

* On October 26, 2001, Andalusia attor-
ney James Harvey Tipler received a
public reprimand without general pub-
lication. Tipler represented Donna
Morgan in a personal injury case.
During the representation, Tipler had
the client go to the Diagnostic Imaging
Center of Northwest Florida for an
MRI, On August 29, 1996, she signed
a lien form given to her at the Center.
Tipler subsequently received a judg-
ment in the amount of $25,000. On
November 9, 1996, Tipler disbursed
proceeds to Ms. Morgan and certain
medical providers. Tipler did not pay
the Center’s outstanding bill of $1.345
because he did not receive the lien
form from them until December 2,
1996, Tipler signed the lien form and
returned it, thereby acknowledging
receipt and agreeing to protect the
Cenier's interest. The Center began
calling Ms. Morgan about payment
and she finally agreed to pay them
5100 per month. She did not make any
payments and Tipler sent her a letter
on February 12, 1998 requesting that
she either pay the bill in full or begin
making payments. Ms. Morgan refused
1o communicate any further about the
matier. Tipler filed suit against her on
behalf of the Center in the District
Court of Covington County, The case
was tried and a judgment was entered
against Ms. Morgan for $1,345 on
January 11, 1999, The Disciplinary
Commission {ound Tipler's actions
constituted a violation of Rule 1.9
[confliet of interest] of the Rules of
Professional Conduct, [ASB No, (X)-
233(A)) il
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Anywhere,

The Birmingham Bar Association is pleased to announce the
MCLE Commission accreditation of its online CLE program.

With the BBA University, taking CLE courses just stepped into the 21st century.

Now approved for Alabama MCLE credit, it's your gateway to 16 national courses that you can
take 24 hours a day, 7 days a week, on your schedule and at your leisure.

Courses include evidence, commercial law, IP, and other substantive legal topics, and what's
even better, each course takes only about an hour to complete.

What are you waiting for? Check out BBA University at www.birminghambar.org
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RATES

Members: Two free listings of 50 words or less per bar member per calendar year EXCEPT for “position wanted” or “posi-
tion offered’ listings—835 per insertion of 50 words or less, $.50 per additional word;

received according to the following publishing schedule:

Nonmembers: $35 per insertion of 50 words or less, $.50 per additional word. Classified copy and payment must be

January 2002 issue—deadline November 5, 2001; March 2002 issue—deadline January 5, 2002, No deadline extensions

will be made,

Send classified copy and payment, payable to The Alabama Lawyer, to: Alabama Lawyer Classifieds, ¢/o Shannon Elliott, PO,

Box 4156, Montgomery, Alabama 36101,

Services

* ENGINEERING/CONSTRUCTION EXPERTS: Drainage, struc-
tural, mechanical, roofing, electrical, process chemical, EIFS
{stuccol, mold and mildew, HWAC; for residential housing, indus-
trial and chemical facilities, pipefines, compressor stations, com-
mercial buildings, and port structures. Provide expert construction

claims and dispute analysis. Provide computer animation of struc-

tural behavior under loads, Experienced testifying experts with
licenses and credentials. Company engineering and contractor
licenses In Alabama and Loulslana. Contact Hal K. Cain, Mabile.
Phone (334) 661-2605. E-mall: hkcain@hkcain.com. Web site:
wiww hkcain.com,

= EXPERT WITNESS/DEVELOPMENTAL DISABILITIES:
Developmental disabilities/mental retardation/special educa-
tion/mantal health/nursing home & hospital standard of care—
Expert witness sarvices provided related to standard of care
issues in health and human service agencies. William A,
Lybarger, Ph.D. Phone {620) 221-6415, E-mail:
www tlybarger@yahoo.com. Web site: www. tanylybarger.com.

» SECURITIES AND TRUST INVESTMENT EXPERT: Twenty-five
years investmen! exparience, Former vice-president/portfolio
manager Chase Manhattan, SunTrust Banks, United Jersey
Banks, Chartered financial analyst. Cum laude Wharton Schoal,
University of Pennsylvania. B.S., economics; dual major, econom-
ics/finance. Registered investment advisor. Steven Stem, CFA,
P0. Box 310157, Miami, Florida, 33231. Call (305) 3748433
(voice), (305) 374-8454 (fax), or e-mail: Sternimes@aol com

= STATISTICS, DATA ANALYSIS, SOFTWARE EXPERT:
Litigation support on matters involving analysis of large sets of
data and information systems practices. Custom programming
also available. We use the SAS system and other products
Consultants with years of experience in finance, manufacturing,
pharmaceuticals, travel, credit. Call Heidi Markowitz, COP at (305)
365-0439 or visit our Web site: www: Simply-Systems com
Simply Systems, 161 Crandon Boulevard, Suite 325, Key
Biscayne, Florida, 33149,

* DOCUMENT EXAMINER: Examination of questionad docu-

ments. Cartified forensic handwriting and documant examiner.
Thirty-five years' experiance in all forensic documant problems.
Formerly, chief questioned document analyst. USA Criminal
Investigation Labaratories, Diplomate (certified)-ABFOE. Member:
ASODE, 14l SADFE; NACOL, Resume and fee schedule upon
request. Hans Mayer Gidion, 218 Merrymont Drive, Augusta,
Georgia, 30807, Phane (706) HB0-4267,
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= TRAFFIC ACCIDENT RECONSTRUCTIONIST: This engineer
has reconstructed over 3,000 accidents in 23 states on highways,
streets, railroads and highway construction zones involving
trucks. vans, cars, pedestrians, trains, and farm implements.
Computer-generated drawings are prepared to illustrate his opin-
ions. Over 46 years’ enginesring experience. Registered profes-
sional engineer and full board certification by ACTAR. Contact
John T, Bates, PE. Toll-free (B00) 299-5950.

* INSURANCE EXPERT WITNESS: Fea-only axpart witness.
Twenty years' experience in risk management insurance consult-
ing. Pre-filing evaluation, deposition and trial, Policy coverage,
captives, excess, deductibles, self insurance, agancy operations,
direct writars, property Inss preparation. Member S.AM.C,
Contact Douglas F Miller, Employars’ Risk Managament. Phone
{205) 995-0002, Birmingham or WATS (800} 462-5602.

= HIGHWAY SAFETY AND TRAFFIC ENGINEERING: Highway
safety and traffic engineering in the roadway environment, con-
struction work zanes, roadway hazards, roadside hazards, AR
grade crossings, traffic controls, highway enginearing satety
standards, accident reconstruction, driver reactions and expecta-
tions. GE Lohr, PE, Box 12338, Charleston, South Carolina, 20422-
2139, Phone (B43) 795-7218, E-mail: lohvg@msn.com.

* AUTO INJURY REVIEW: Board-certified medical specialists in
Alabama for review of medical records relating to motor vehicle
accidents. For defendant. Prompt twm-around. Avaitable for
expert testimony, Phone (256) 539-1211, Fax [256) 529-4007. E-
mait. ehimd@fmasay net

+ FORENSIC DOCUMENT EXAMINATIONS: Seventeen years'
Alabama Department of Forensic Sciences. Member, Questioned
Document Section—American Academy of Forensic Sciences;
Southeastern Association of Forensic Document Examiners;
Southern Association of Forensic Scientists; Alabama State
Association of Forensic Sciences (past president]. Contact Richard A.
Roper, Ph.D., 7856 Vaughn Road, #141, Monigomery 36116, Phona
{334) 260-2552. Fax (334) 260-7929. E-mail: nchroperi@aol com,

* REGISTERED FORESTER: Forty-one vears’ experience in pri-
vate, industrial and federal forest management and practices.
Specializing in timber trespass evaluations and acquisition
appraisals. Elwyn A, Spence, Anniston, Phona [256) 237-4308,

* HANDWRITING EXPERT/FORENSIC DOCUMENT EXAMIN-
ER: ABFDE certified. Formerly Chief, Questioned Documants
Division, LLS. Army Criminal Investigation Laboratory, American



Society of Questioned Document Examinars
Amgrican Acadamy of Forensic Sciences. Civil
and criminal cases accepted. Farrefl Shiver,
Shiver & Nelson Docoment Imvestigation
Laboratary, 1903 Lilac Ridge Drive, Woodstock,
Georgia 30189, Phone (770) 517-6008

PHYSIGIAN TEAM: Will provide free consulta-
thon to public defenders on criminal casas
invalving substantial medical evidence. Willing
to assist with case review, medical research
and defensa tawyer preparation for tral
Contact us at: md_review@hoimaid com

CONSULTING ENGINEER/EXPERT WIT-
NESS: Professional engineer with 24 years of
industrial, construction, safety, machinery, and
pulp & paper experence. | am a "hands-on”
anginear with an extremely strong mechanical
aptitude, | worked as a technician and machanic
bafore gatting my degree in angineering. | hava
superb troubleshooting abilities, with a thor-
ough knowledge and understanding of machin
ery, industrial accidents, (SHA, building codes
automobile accidents, product lability and
defense. Robart T. Tolbert, PE. Phone (205) BS6
9922 Fax [205) 853-4353

* MEDICAL LEGAL CONSULTANT: Medical
legal consultant for case analysis, impairmant

ratings. expert witness, over 25 years’ experi-

ence n nevromuscular skedatal conditions, acci-

dents, workers compensation, personal imjury,
and chiropractic malpractica. Available for eval-
uations in sevaral Birmingham locations. Please

contact: Consulting Servicas, Dr. John E. Cabral,

at [770) 736-0300. Fax (770] 736-1199
Birmingham phana (205} 410-2161. E-mail
fecd1 F@anl com

For Sale

* LAW BDOKS: The first 40 years of The
Alabama Lawyer |(1340-79), vol. 1-40, complats,
and the first 26 years of tha Alabama Law
Review [1948-74), vol, 1:28, complete, plus
more of gach. These unbound volumes are
scarce and hard to find, Wil sell at a reason-
able price. If interested call (334) 272-1560

For Lease

= DFACE SPACE: 350 Adams Avenue,
Mantgomery. Large five-room suite w/ small
katchen. Approx. 1,400 sq. fi., one block from
county courthouse, utilities and parking includ-
ad. Phone (334) 264-6401
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“It anything approaches ‘law office in a
box, this is it."
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State-Specific DL Drafting Libraries

Wills Marigages/Tieam of Trusta
Iy Vivos Trusts Sacurily Agranmants
'_*.upmml:-'l AQrenmants Limied Pigtnarahips
Houge Salen Bisiinss Salea
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Comemedcial Roal Estale Contracts  Corponale Kits

Dfficn Loase Rigers Limitexd Listility

Saoim Loase Rigers Pri-rouptial AQpesma

L Managemen! Agreermarts
*250 per library/per state

BlumbergExcelsior”

B0 LAW MART 800 529-6278
Fooe: D00 561-9018 www blumberg.com

Create complex legal
documents in minutes.

Cuts document drafting time 75-85%

Salect e DL Libvary thal you wah o we bo documend
et from the sl belcw

Do You Have
More Work

Than Time?

If you don’t have
the time
necessary to
research your
opponent’s
arguments or write
your brief, then

I CAN
HELP!

As an attorney with eighteen
years of experience in
research and writing I have
the time necessary for the sus-
tained, uninterrupted research
g0 often needed to win a case.
When your case is fully
rescarched you can represent
your client with more confi-
dence and be better prepared
in court. I am available for
ghort research questions or
lengthier briefs. My rate is
$35.00 per hour.
Katherine 5. Weed
P. O. Box 590104
Birmingham, AL 35259
(205) 941-1496
Ksweed @aol.com

THE AILABAMA LAWYER




* BIRMINGHAM OFFICE SPACE—SOUTH-

SIDE: Nice fumished office space in SouthSide
with froe parking. Phone-secretary available,
utilities fumished, library and conference room
avadlable, copier, fax reception. Located ot
2153—14th Avenue South-Highland Area
Phone {205) 939-1327.

* FIVE POINTS SOUTH LAW OFFICE: Offica
space available in a newly remodeled office
building located at 1117 22nd Straet, South

Situated within ten minutes from the court-

house, our rental units offer such ancillary serv-

ices such as confenence room, receptionist,
telaphone w/voice mail, fax machine, copier,
and high-speed D5L Interme! connection
“Virtual” office is also available. Spaces avail-
able range from 200 to 3,000 5q. feet. These
services are provided atl one {lat rate. Pleasa
call Tom Plouff, esq,, at 938-0000

Position Offered

= ATTORNEY POSITION: Attormey position

available in Maontgomery law firm. Threa to five
yaars' paparience prefered, but not required.
Send confidential application 1o P0. Box
230254, Mantgomery 36173,

The American Bar Association’s Government and Public Sector Lawyers Division, with the co-sponsorship of the
Alabama State Bar, presents the Public Law Office Management Conference April 12th and 13th, 2002 in San Antonio.

The ABA's Government and Public Sector Lawyers Division, with the co-sponsorship of the Alabama State Bar, will
present this day-and-a-half conference to provide a forum for public lawyers from across the nation and from a wide
variety of public law offices to meet and share ideas for running a successful office. This is a great opportunity to
learn what your public lawyer colleagues are doing to meet the requirements of running an efficient and cost-effec-
tive public law office. Topics to be covered include:

* Establishing an Effective Legal Team;
* Technology in the Public Law Office;

* Hiring and Firing Legally;

There are lots of other reasons why San Antonio is a great destination, from the historic Alamo, to the marvelous shops

April 12-13, 2002 * San Antonio

* Dealing with the Media

at La Villita, to the best Tex-Mex food in the Lone Star State.
Members of the Alabama State Bar will receive a discount on the registration fee. For more information or materials,
contact Theona Salmon at (202) 662-1023 or salmont@staff abanet.org.
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* Information for Clients and the Public;

* Services Provided by the Office; and
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The Park Fiufh:‘!in_a;. Suite 400
2140 Eleventh Avenue, South
Birmingham, AL 35205-2842

205.930.9111 = www.dixonodom.com
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DIXON ODOM rpLLC

Certified Public Accountants and Consultants
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gﬂNeedrs. Ex

ceeding Expectations.

Your clients didw't retain
"Just any attorvey'

to represent their legal
interests.

Don’t retain

'just any valuation firm
to aduise anod assist you.

In court or out, business transactions or
estate planning, you should always be
armed with a reliable business valuation
for your client.

For swift response and strict adherence to
the profession’s highest standards, rely on
Dixon Odom's Business Valuation and
Litigation Services Team.

We are a nationally recognized
accounting, valuation and consulting firm
with the strongest credentialed
professionals in Alabama,



Productive, secure collaboration
for legal professionals.

West WorkSpace” is an extranet - a secure online

environment where you, your dients, co-counsel, and other

parties can meet and collaborate. West WorkSpace is
designed exclusively for law firms, equipped with powerful
@ practice tools that support communication,

help you find, use and share information,
@ 5‘:1.:‘, and maintain rich archives of completed
documents. Replace expensive paper-based collaboration with a

truly productive Web-based tool

Learn maore and try our online demo at: workspace. findlaw.com
A, Or call a West Group representative at: 1-800-762-5272

ﬂ WestWorkSpace*
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