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Is your 50
malpractice
iInsurer

out of -
Alabama?

One malpractice insurer is still
here and continues to maintain
stable premium rates!

AIM: For the Difference!

Attorneys Insurance Mutual Telephone (205) 980-0009
of Alabama, Inc. Toll Free (800) 526-1246

200 Inverness Parkway FAX (205) 980-9009
Birmingham, Alabama 35242-4813

“A Mutual Insurance Company Organized by and for Alabama Attorneys”
www.AttysInsMut.com




Pencil yourself in.

Where do you fit into this schedule? ALAP and LOMAP understand the
competition, constant stress, and high expectations you face as a member of
the legal community. Dealing with these demands and other issues can be
overwhelming. Finding a balance between your career and your personal life is
not a luxury, but a necessity. ALAP and LOMAP are committed to helping you
achieve that balance. We offer free and confidential support, because
sometimes the most difficult trials can happen outside the courtroom.

ALAP ALABAMA LAWYER ASSISTANCE PROGRAM
& Helping you with life's trials.

1-800-354-6154 A wwialabar.org

STATE BAR

LOMAP LAW OFFICE MANAGEMENT ASSISTANCE PROGRAM




The best trial manual
in Alabama by the
most cited authority on
Alabamaevidence just
got BIGGER and
BETTER.

Gamble's

Alabama Rules of
Evidence
Second Edition

A Trial Manual for Making
and Answering Objections

By Charles W. Gamble

Second Edition features:

* Never before published
Table of Cases

e Over 100 added pages

® The most current manual

on Alabama evidence

| o

Order Form
Gamble’s Alabama Rules of Evidence (Second Edition)
1$89.95 Gamble’s Character Evidence: A Comprehensive Approach
15%5141.50 SPECIAL: Order Gamble's Alabama Rules of Evidence (Second Edition) BEFORE April 1, 2003 and
receive Gamble's Character Evidence: A Comprehensive Approach for only $45 (a discount of $44.95)
Sign up Now for Future Supplements and other New Edition

Q Please send all future pocketpart supplements and new editions of Gamble's Alabama Rules of
Evidence and bill me for the cost.

MName:
Address:
City, State, Zip

To order: fax, mail or return to a CLE Representative at any ABICLE seminar
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THE UNIVERSITY OF

ABRCLE ALABAMA

SCHOOL OF LAW

Calendar for SPRING 2003

FEBRUARY 6
7
21
28

Appellate Practice - Birmingham
Employment Law - Birmingham
Banking Law - Birmingham
Nursing Home Litigation - Birmingham

MARCH 7
13
14
21

Elder Law - Birmingham

Commercial Real Estate - Birmingham
Workers' Compensation - Tuscaloosa
Advanced Family Law - Birmingham

APRIL  24-26

Southeastern Corporate Law Institute - Pt. Clear

MAY 2
9-10
23

Products Liability - Birmingham

City and County Governments - Orange Beach
Legal Research/Internet - Tuscaloosa

JUNE 6-7
26-28

Bridge the G;p ~Tuscaloosa

Litigation Tips for Trying an Environmental Tort
Case - Walt Disney World in Florida
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Civil Rights—Past, Present
and Future, Part I/

(This is the second installment of a three-part series adapted from a speech given
to the International Society of Barristers in 2001; the first part appeared in the

November 2002 Alabama Lawyer.)

Personal History and the Birth of
the Civil Rights Movement

et me tell you a litile bit about how 1 became
I invalved in this whole business. 1 did not start

out wanting to be a lawyer. I did not know any
lawyers. | was preparing for a nice, safe position that
African-Americans could have in the late 1940s: | was
going to be a preacher and a teacher. My mother
packed me up and sent me up to Nashville to one of
our church schools so | could learn how to preach.
While there in school, | traveled all over the country
with one of our old pioneer preachers, raising funds for
the school and recruiting students. When [ finished
training in 1948, 1 returned home to go to college at
Alabama State, the historically African-American col-
lege in Montgomery. [ lived on the west side of town,
and Alabama State was on the east side of town, so |
used bus transportation at least twice a day, and some-
times as often as six times a day. | saw so many of our
people being mistreated on the buses.

Those experiences on the buses awakened me. It
suddenly struck home that everything in Montgomery
at that time was segregated based on race, and if a per-
son of color had a claim against a white person, there
was nobody who would even handle the case. So |
decided that, in addition to saving folks' souls, 1 need-
ed to give them some earthly help. | made a secret
pledge that 1 would become a lawyer, return to
Alabama, pass the bar exam, and destroy everything
segregated | could find.

I couldn’t attend the law school at the University of
Alabama then because of my race. Alabama, like most
of the southern states, had a plan that would allow it 1o
meet the requirement of providing equal educational

JANUARY 2003

facilities for African-Americans while still keeping the
races separate; Alabama would help pay twition, room
and board for African-Americans who went to school
somewhere else. That's how [ happened to get my law
degree at Case Western Reserve University in
Cleveland, with the help of the State of Alabama.

As [ look back on it now, I wonder how in the world
a boy, who at that time was about 19 years of age,
could have thought of such a plan. 1 hadn’t even told
my mother that 1 had applied to law school. When |
received the acceptance letter, [ gave it to her during
dinner one evening. She read it and said, “Well, Mr.
Smarty, now that you've been accepted, where are you
going to get the money?" Then she went out and
helped get the money.

So [ was privileged enough to go to Case Western
Reserve University, but [ always had the intention of
returning to Alabama. | had enough sense 1o stop by
Columbus and take the Ohio bar exam just in case. But
six weeks later [ took the Alabama bar exam. The
Alabama examiners in 1954 assumed that one little
African-American boy from the ghettos of
Montgomery wouldn't rock the boat and couldn't hurt
anything. 1 passed both bar exams the first time
around.

Less than six months later, in March 19535, 1 repre-
sented a 15-year-old girl named Claudette Colvin,
Maost of you don’t know of Claudette Colvin, but nine
months before Rosa Parks was arrested, Claudette
Colvin was ammested under very similar circumstances.
Coming from school, she boarded a bus in downtown
Montgomery. On the way home and after one block,
she was asked to give up her seat to a white man. She
refused, and they dragged Claudette off the bus. 1 rep-
resented her in the Juvenile Court of Montgomery



County. Everyone knows about Rosa
Parks and about Martin Luther King, but
no one knows about Claudette Colvin,
She still lives in the Bronx,

Throughout the civil rights movement
there were hundreds of individuals such
as Claudette, people who ook stands and
made sacrifices, but whose names never
appear in print and whose pictures never
appear on television. They are the ones
who laid the foundation and who gave us
the moral courage. If there had been no
Claudette Colvin, for example, we might
not have been prepared to mount the bus
boyeott after Mrs. Parks was arrested,
We have to remember the thousands of
people who have suffered and even died,

A lot of evenis happened in
Montgomery in a short period of time,
Let me give you a quick chronology: On
September 7, 1954, Fred Gray, then 23
vears of age, was admitted to the practice
of low in Alabama; on October 30, 1954,
Moartin Luther King, Jr., was installed as
pasior of Dexter Avenue Baptist Church:
on March 2, 1955, Claudetie Colvin was
arrested for refusing 10 give up her seat.
Another lady, Mary Louise Smith, was
arrested in October 1955; on November
5. 1955, just 26 days before Rosa Parks
was arrested, Frank M. Johnson, Jr.
became a judge of the United States
District Court for the Middle District of
Alabama, 1 want to pause here for a
moment becaunse 1 think the appointment
of Judge Johnson was very important.
Judge Johnson was ope of those rare
judges who was ready and willing to put
his life on the line to do what he knew 1o
be right under the Constitution, not just
in the bus case but in many cases that
arose in Alabama. On December 1, Rosa
Parks was arrested; on December 5, she
was iried and convicted; the bus boycott
started and Dr. King was introduced 1o
Montgomery and the world. On February
2, 1956, we filed the case of Browder v,
Gayle, in which the district court ruled
the bus segregation unconstitutional; and
some five or six months later the
supreme court affirmed that decision.
And the civil rights movement was bomn.
Frankly, | think the Lord had something
1o do with bringing the individuals and
events together in Monigomery at that
time; the coalescence weni beyond
chance or coincidence. A pebble cast in
the segregated waters of Montgomery,
Alabama created a human righis tidal
wive that changed America and eveniu-

ally washed up onto the shores of such
faraway places as the Bahamas, China,
South Africa, the Soviet Union, and even
Great Britain,

In this brief overview of history, 1 need
to mention one more chapter—the infa-
mous Tuskegee Syphilis Study. By the
early 1970s 1 had wied hundreds of cases
against discrimination by cities and coun-
ties in Alabama and by the state iself,
and in many of those cases the federal
government was right on our side. Then |
woke up one day in 1972 and Jearned that
in my own county of Macon, the federal
government had financed a 40-year pro-
gram in which it had used 623 African-
American men, some of whom had
syphilis and some of whom did not, to
study the course and effects of untreated
syphilis—without the knowledge or con-
sent of the men involved. So | had 1o file
suit against the United States
Government. In addition to geiting a fair
settlement (for those days), the survivors
eventually received an apology from the
President of the United States, In 1997,
President Clinton admitied that our coun-
try did a grievous injustice 1o the men in
the study and apologized, in person, to
the survivors, Those survivors had decid-
ed that what they wanted was a perma-
nent memorinl in Tuskegee acknowledg-
ing not only their contributions, but the
contributions others have made in the
field of civil rights. So when the
spokesman for the survivors introduced
the President on May 16, 1997, he
announced the formation of the Tuskegee

Human and Civil Rights Multicultural
Center. When fully developed, the Center
will educate the public on the contribu-
tion of all the ethnic groups in our area
who have assisted in bringing about
human and civil rights, In the next year
or so, visitors 1o Tuskegee will be able 1o
see all of that at one place. L]

CLE
) IR - . }

Opportunities

The Alabama Mandatory CLE
Commission continually evaluates
and approves in-state, as well as
nationwide, programs which are
maintained in a computer database.
Al are identified by sponsor, loca-
tion, date and specialty area. Fora
3'nm1piate¢|sunn of current CLE.
- s or a calendar, contact
the| MDtE Commission office at (334)
ZBE-‘IE‘_I Eﬂm 117, 156 or 158,
or you may view a complete fisting
of current pmﬂramm the state bar's
Web site, mammg

umberland School of Law

Looking for CLE information? Check out our Web site...
http://cumberland.samford.edu

Or call 1-800-888-7454 (in Birmingham, call 726-2391)

Samford University is an Equal Opportunity Institution and welcomes applications for
employment and educational programs from all individuals regardless of race, color, sex,

disability, age, national or ethnic origin.
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Keith B. Norman

Alabama’s Implementation of the
National Action Plan On Lawyer
Conduct And Professionalism

n 1996, the Conference of Chief Justices passed a

resolution calling for a national study and action

plan to improve Tawyer conduct and professionalism.
This resolution was in response to the recommendations
contained in the 1992 American Bar Association (ABA)
McKay Commission Report entitled, “Lawyer
Regulation for a New Century.” Over the last few years,
the ABA’s Center for Professional Responsibility through
its Professionalism Committee and Joint Commitice on
Lawyer Regulation have cooperated with the Conference
of Chief Justices 1o develop a plan that would address
concemns over the decline in professionalism in the bar
and the concomitant drop in the public’s confidence in
the profession and justice system. Afler many meetings
and a great deal of hard work, in January 1999, the
Conference of Chief Justices adopled the National Aetion
Flan on Lawyer Conduct and Professionalism. An imple-
mentation strategy was adopted in August 2001,

The national action plan contains black letter recom-

mendations covering seven broacd areas. Each of the
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seven areas has subcategories of specific recommenda-
tions, The national action plan’s recommendations
have been included here for you to review. Because of
the conscious efforts of state bar leaders and our
supreme court, only a few of the action plan’s recom-
mendations remain for us o implement or address.
Becanse work remains in several areas, including men-
toring, public accountability and public outreach,
efforts to fill the remaining gaps will continue,
Alabama lawyers should be pleased the supreme
court and the state bar have made much progress in
implementing so0 many elements of the national action
plan. There are no overnight cures that will change the
present condition of the profession or improve the
public’s attitude about the judicial system. Over time,
the measures called for in the national action plan and
already implemented in Alabama will foster improve-
ments in lawyer conduct and help restore public confi-
dence in our profession and justice system. ™



National Action Plan, Black Letter

A. Professionalism, Leadership and
Coordination

The appellate court of highest juris-
diction in each state should take 3
leadership role in evaluating the con-
temporary needs of the legal commu-
nity with respect to lawyer profes-
sionalism and coordinating the activ-

Encourages innovative CLE in
a variety of practice areas;
Encourages cost-effective CLE
formats;

Encourages the integration of
ethics and professionalism com-
ponents in all CLE curricula;

Encourages CLE components on

Establish intervention systems
for disabilities and impair-
ments other than substance
abuse or expand existing LAPs
to cover non-chemical depend-
Ency impairments;

Provide monitoring services
for lawyers referred from the

ities of the bench, the bar, and the
law schools in meeting those needs.
Specific efforts should include:

= Establishing a Commission on
Professionalism or other agency
under the direct authority of the

legal practice and office man- disciplinary system: and

agement skills, including office * Provide career counseling for
management technology; and lawyers in transition.

* Teaches methods to prevent and 5.
avoid malpractice and unethical
or unprofessional conduct and

Lawyers Entering Practice for the
First Time — Transitional
Education

appellate court of highest jurisdiction; the consequences of failing to o i

Frans - : Judicial leadership should support
* Ensuring that judicial and legal prevent and avoid such conduct. the development and implementa-

SEieon WAke reirence [ 2. Law Office Management tion of programs thar address the

broader social issues and their
impact on professionalism and
legal ethics;

State bar programs should support
efforts to improve law office effi-
ciency. Effective support includes:

practical needs of lawyers imme-
diately after admission to the bar,
Effective programs for newly

* Increasing the dialogue among the admitted lawyers:

law schools, the courts and the
practicing bar through periodic
meetings; and
» Correlating the needs of the legal i i : : L ST
profession - bench, bar, and law * Providing monitoring services * Emphasize professionalism;
schools - to identify issues, assess f(_:r I_a\-'_yers referred from the -
trends and set a coherent and coor- disciplinary system.
dinated direction for the profession. 3
B. Improving Lawyer Competence
I. Continuing Legal Education (CLE)
Each state’s appellate court of
highest jurisdiction should
encourage and support the devel-
opment and implementation of a
high-quality, comprehensive CLE
program including substantive
programs on professionalism and * Publish annotated volumes of
competence. An effective CLE professional conduct. ) :
program is one that: 4. Assistance to Lawyers with Mental . Estahhsh MENntorng opportuni-
« Requires lawyer participation Health or Substance Abuse Problems ties for solo and small firm
: T : practitioners;
in contmuing legal education Lawyers need a forum to con-
programs, front their mental health and sub-
stance abuse problems. State bar
programs should:

* Establishing a law office man-
agement assistance programs = Mandate a course for new

* Providing assistance with daily admittees that covers the fun-
law office routines; and damentals of law practice;

Increase emphasis on develop-
ing post-graduation skills; and
Assistance with Ethics Questions
Lawyers should be provided with
programs to assist in the compli-
ance of ethical rules of conduct,
State bar programs should:

* Establish an Ethics Hotline;
* Provide access to advisory

opinions on the Web or a com-
pact disc (CD); and

* Ensure the availability of CLE
in office skills for different
office settings.

6. Mentoring

Judicial leadership should pro-
mote mentoring programs for
both new and established
lawyers. Effective programs:

* Establish mentoring opportuni-
ties for new admittees:

* Provide directories of lawyers
who can respond to questions

* Requires that a certain portion s ;
: E in different practice areas;

of the CLE focus on ethics and

professionalism; * Create a Lawyer Assistance = Provide networking opportuni-

Requires that all lawyers take
the mandated professionalism
course for new admittees;

Monitors and enforces compli-
ance with meaningful CLE
requirements;

Program (LAP) if one does not
exist;

Fund the LAP through manda-
tory registration fees;

Provide confidentiality for
LAP programs;

ties for solo and small firm
lawyers; and

Provide technology for
exchange of information.

C. Law School Education and Bar
Admission

11



In preparing law students for legal
practice, law schoals should pro-
vide students with the fundamen-
tal principles of professionalism
and basic skills for legal practice.
. Bar Examination

The subject areas tested on the
examination for admittance to the
state bar should reflect a focus on
fundamental competence by new
lawyers.

. Character and Fitness Evaluation
Law schools should assist bar
admissions agencies by providing
complete and accurate informa-
tion about the character and fit-
ness of law siudents who apply
for bar admission.

. Bar Admission Procedures

Bar admissions procedures should
be designed to reveal instances of
poor character and fitness, If
appropriate, bar applicants may be
admitted on a conditional basis.

D. Effective Lawyer Regulation

1. Complaint Handling

Information about the state’s sys-
tem of regulation should be easi-
ly accessible and presented to
lawyers and the public in an
understandable format. The disci-
plinary agency, or central intake
office if separate, should review
complaints expeditiously. Matters
that do not fall under the jurisdic-
tion of the disciplinary agency or
do not state facts that, if true,
would constitute a violation of
the rules of professional conduct
should be promptly referred to a
maore appropriate mechanism for
resolution. Complainants should
be kept informed about the status
of complaints at all stages of pro-
ceedings, including explanations
about substantive decisions made
concerning the complaint.

. Assistance to Lawyers with Ethics
Problems or “Minor” Misconduct
fe.g., acts of lesser misconduct
that do not warrant the imposition
of a disciplinary sanction)
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The state’s system of lawyer reg-

ulation should include procedures

for referring matters involving

lesser misconduct to an appropri-

ate remedial program. Such pro-

cedures may include:

* Required participation in a law
office management program;

* Required participation in a
lawyer assistance program;

= Enrollment in an “ethics
school” or other mandatory
CLE: and

= Participation in a fee arbitra-
tion or mediation program.

. Disciplinary Sanctions

The range of disciplinary sanc-
tions should be sufficiently broad
to address the relative severity of
lawyer misconduct, including
conduct unrelated 1o the lawyer's
legal practice. Disciplinary agen-
cies should use available national
standards 1o ensure interstate
consistency of disciplinary sanc-
tions. All public sanction should
be reported to the National
Lawyer Regulatory Data Bank of
the American Bar Association,

. Lawyers' Funds for Client

Protection

The state’s system of lawyer reg-
ulation should include a Lawyers’
Fund for Client Protection to
shield legal consumers from eco-
nomic losses resulting from an
attorney's misappropriation of
law client and escrow money in
the practice of law.

Rules or policies of the appellate

court of highest jurisdiction should:

* Provide for a statewide client
protection fund;

= Require that the fund substan-
tially reimburse losses result-
ing from dishonest conduct in
the practice of law;

* Finance the fund through a
mandatory assessment on
lawyers;

+ Designate the fund’s assets 1o
constitute a trust;

National Action Plan, Black Letter (continued)

1. Law School Cumiculum

= Appoint a board of trustees,
composed of lawyers and lay
persons, to administer the
fund; and

» Require the board of trustees
to publicize the fund’s exis-
tence and activities.

. DOther Public Protection Measures

The state’s system of lawyer reg-
ulation should include other
appropriate measures of public
protection. Such measures that
the Court should enact include:

« Mandating financial recordkeep-
ing, trust account maintenance
and overdraft notification;

= Establish a system of random
audits of trust accounts;

* Requiring lawyers who seek
court appointments to carry
malpraclice insurance;

= (Collect annual information on
lawyers' trust accounis;

* Studying the possibility of
recertification;

= Providing for interim suspen-
sion for threat of harm; and

= Establishing a 30-day no-contact
rule.

6. Efficiency of the Disciplinary

System

The state system of lawyer regula-

tion should operate effectively and

efficiently. The Court should enact
procedures for improving the sys-
tem's efficiency, including;

* Providing for discretionary
rather than automatic review of
hearing committee or board
decisions by the Court;

= Providing for discipline on
consent;

* Requiring respondents to disci-
plinary investigations o be
reasonably cooperative with
investigatory procedures;

= Establishing time standards for
CAse processing;

» Periodically reviewing the sys-
tem to increase efficiency
where necessary;



» Eliminating duplicative review
in the procedures for determin-
ing whether io file formal
charges;

+ Authorizing disciplinary coun-
sel 1o dismiss complaints sum-
marily or after investgation
with limited right of com-
plainants to seek review,;

= Using professional disciplinary
counsel and staff for investiga-
tion and prosecution and vol-
unteers on boards and hearing
commitlecs,

* Providing appropriate training
for all involved: and

* Incorporating disciplinary
experiences in CLE curricula.

7. Public Accountability

The public should have access o
information about the system of
lawyer regulation including pro-
cedures, aggregate data concern-
ing its operations, and lawyers’
disciplinary records. Laypersons
should be included on discipli-
nary hearing panels and boards.

Other measures to ensure public

accountability of the disciplinary

agency inelude:

= Making written opinions avail-
able in all cases;

= Making formal disciplinary
hearings open to the public;

» Collecting and making avail-
able information on lawyers®
malpractice insurance; and

= Speaking aboul the discipli-
nary system at public gather-
Ings.

E. Public Outreach Efforts
1. Public Education

Judges, lawyers and bar programs
should provide more public
understanding of lawyer profes-
sionalism and ethics by develop-
ing and implementing public edo-
cation programs. Effective public
education programs should:
= Emphasize lawyer profession-
alism in court communications
with the public;

b

* Provide a “Public Linison™
office or officer to serve in a
clearinghouse function;

* Distribute public education
materials in places commonly
accessible to the public;

* In¢lude public speaking on the
topic of professionalism on the
agenda for bar association
speaking bureans;

= Encourage a more active role
between educational institu-
tions and orgamizations and the
justice system; and

* Educate the legislative and
exccutive branches of govern-
ment about issues related 1o
the legal profession and the
justice system.

. Public Participation

The participation of the public

should be supported in all levels

of court and bar institutional poli-

cy-making by judges, lawyers,

and bar programs. Judges,

lawyers, and bar programs should:

= Publicize the nomination and
appointment process for public
representatives on cour and
bar commitiees;

= Once appointed, provide lay
members access (o the 1ools
necessary for effective partici-
pution; and

* Provide adequate funding on
an ongoing basis,

. Public Access to the Justice

System

Judges, lawyers, and bar pro-
grams should encourage public
access to the justice system
through the coordination of pro
bono programs. Effective coordi-
nation of pro bono progriuns
should:

* Encourage judicial support and
participation in lawyer recruit-
ment efforts for pro bono pro-
grms;

* Provide institutional support
within the court system for
lawyer pro bono service;

National Action Plan, Black Letter (continued)

* Establish an “Emeritus
Lawyer™ pro bono program;

* Provide institutional and in-
kind spppon for the coordina-
tion of pro bono programs; and

* Explore funding alternatives (o
support pro bono programs

4. Public Opinion

To gauge public opinion about
the legal profession and the level
of professionalism demonstraied
by lawyers, the court and the bar
should create regular opportuni-
ties for the public to voice com-
plaints and make suggestions
about judicial/legal institations,

5. Practice Development, Marketing

and Advertising

The judiciary, the orgamzed bar
and the law schools should work
together to develop standards of
professionalism in altomey mar-
keting, practice development,
solicitation and advertising. Such
standards should;

= Recognize the need for lawyers
to acquire clients and the bene-
fit to the public of having
truthful information about the
availability of lawyers:

* Emphasize. the ethical require-
ments for lawyer advertising
and client solicitations;

» Emphasize the need 1o be truth-
ful and not misleading; and

* Encourage lawvers (o employ
advertising and other market-
ing methods that enhance
respect for the profession, the
justice system and the partici-
pants in that system.

F. Lawyer Professionalism in Court
I. Alternative Dispute Resolution

Programs

IT appropriate for the resolution
of a pending case, judges and
lawyers should encourage clients
io participate in Alternative
Dispute Resolution (ADR) pro-
grams. An effective ADR pro-
gram should:

+ Ensure that courl-annexed
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ADR programs provide appro-
priate education for lawyers
about different types of ADR
ie.g., mediation, arbitration);

= Establish standards of ethics
and professional conduct for
ADR professionals,

* Require lawyers and parties to
engage the services of ADR
professionals who adhere to
established standards of ethics
and professional conduct;

* Encourage trial judges to
implement and enforce compli-
ance with ADR orders; and

« Educate clients and the public
about the availability and desir-
ability of ADR mechanisms.

2. Abuosive or Unprofessional

lawyer cooperation in resolv-
ing disputes over frivolous fil-
ings, discovery, and other pre-
trial matters;

* Encourage judicial referrals to
the disciplinary system;

+ Educate trial judges about the
necessary relationship between
judicial involvement in pretrial
management and effective
enforcement of pretrial orders;

» Encourage increased judicial
supervision of pretrial case
management activities; and

= Establish clear expectations
about lawver conduct at the
very first opporiunity.

3. High Profile Cases

In high profile cases, lawyers

National Action Plan, Black Letter (continued)

their responsibilities. Specific
efforts of interstale cooperation

include:

Continued reporting of public
sanctions to ABA National
Regulatory Data Bank;

Using the Westlaw Private File of
the ABA National Regulatory
Data Bank:

Inguiring on the state’s annual
registration statement about licen-
sure and public discipline in other
Jjurisdictions;

Providing reciprocal recognition
of CLE;

Establishing regional profession-
alism programs and efforts;
Recognizing and implementing
the International Standard Lawyer

Litigation Tactics should refrain from public com- Numbering System created by
To prevent unprofessional or abu- ment that might compromuise the Martindale-Hubbell and the
sive litigation tactics in the couri- rights of litigants or distort public American Bar Association o
room, the court and judges should; perception about the justice system, improve reciprocal disciplinary
= Encourage consistent enforce- G. Interstate Cooperation enforcement; and
ment of procedural and eviden- The appellate courts of highest = Providing information about bar
tiary rules; jurisdiction should cooperate to admission and admission on

motion (including reciprocity) on

» Encourage procedural consis-
SRR the bar’s Web site.

tency between local jurisdic-
tions within states;

ensure consistency among jurisdic-
tions concerning lawyer regulation
and professionalism and to pool

= Adopt court rules that promote resources as appropriate to fulfill

The software designed by
lawyers for lawyers

1 1 = ;
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A CoR Software LLC Product

We can make your
child support and uncontested
divorce cases as easy as 1... 2... 3...
1. Enter the Case Information
2.Print the Documents
3. File with the Court

Child Support In Alnbamn 2.0 croates:
= 0547 - Ghild Suppor information Shest
» G541 - Child Support Obligatons
» 0542 - Child Suppon Gudelines
= C5-47 - Child Suppor Natice of Compliance
= Cunasody Alfidnsit
= Wage Withholdng Ordar
= Arrmarage Report

Unconested Divores in Alnbama 2.0 creates:
» Gartificale of Civorce
= C5-47 - Childd Support Informanon Shesd
# (0541 - Child Support Obligations
= C5-42 - Child Support Busdelings
= C5-43 - Child Suppart Motico ol Compliance
= Custody Adlicavit
= Wapa Wilhholdng Ovder
Asied e Jovfery ey ronbsemicmbly pommbrrn
Complaint for Diverce, Stalement of Non-Represented Party. Answer and
Waiver of Defandand, Oral Deposition, Testimony of Plairdil, Separmtion
Agreeman, Visiation Agresment, and Decres of Dtvonoe

Ready to save time and money?
Uncontested Divorce in Alabama 2.0.......$595

Child Support in Alabama 2.0 ......c.c0000.. 5185
Both preducts include o te 32 Child Support Calculator free!

334-244-2983
BATTAGLIA LAW OFFICE
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ALABAMA STATE BAR
ALABAMA STATE BAR MEMBERS

MAJOR MEDICAL INSURANCE
ISSUED ON A

(GUARANTEED A CCEPTANCE BASIS™

PIA provides quality benefits for members, employees, and eligible family members.

Administrator:
PROFESSIONAL INSURANCE ADMINISTRATORS, INC.

An Insurance Specialists, Inc. company, a Georgia corporation

( Group Policy Underwritten by

New York Life Insurance Company

51 Madison Avenue, NY, NY 10010

Policy Form GMR

Tais ComPETITIVELY PRICED PLAN INCLUDES:
% Deductible choices of $1,000, $2,500, $5,000 & $10,000 per calendar year

< 80/20 In-Network and 60/40 Out-of-Network PPO Plan, or
70/30 In-Network and 50/50 Out-of-Network PPO Plan

< $3,000,000 per person maximum (some restrictions apply)
% Endorsed by the Alabama State Bar Association

DON’T MISS OUT... Call or fax your request for more information
(including features, costs, eligibility, limitations and exclusions) TODAY to:

PROFESSIONAL INSURANCE ADMINISTRATORS, INC.
An Insurance Specialists, Inc. company, a Georgia corporation

P.O. Box 2827 « Norcross, GA 30091-2827
800-241-7753 « FAX: 866-314-9088

* Applicants are subject to the medical underwriting guidelines of New York Life.
This will not affect acceptance to the plan but may affect rates at time of issue.
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Warren B. Lightfoot has been elected president of
the American College of Trial Lawyers. Founded in
1950, the College comprises the best of the trial bar
from the United States and Canada. Fellowship in

the College is extended by invitation only, and only
after careful investiga-
tion, to those experi-

Lightfoot is a partner in the Birmingham firm of
Lightfoot, Franklin & White. He was inducted as a
fellow of the College in 1984 and has previously
served as a member of the Board of Regents, the
governing body of the College, for five years.
Lightfoot was president of the Birmingham Bar
Association in 1990 and the Alabama State Bar in

enced trial lawyers 1996,
who have mastered the
arl of advocacy and
whose professiional
careers have been
marked by the highesi
standards of ethical
conduct, professional-
ism, civility and colle-
giality, Lawyers must
have a minimum of 15
years® trial experience
before they can be con-
sidered for Fellowship,

= Linda 5. Reid, CLA, senior corporate legal assisiant
at Sirote & Permutt PC, was recently selected by her
peers as Legal Assistant of Year 2002 by the
Alabama Association of Legal Assistants. The wward
is given to a paralegal in Alabama who has made a
lasting impact on the paralegal profession in this
state. The Alabama Association of Legal Assistants
was formed in 1982 (o encourage a high order of
ethical and professional attainment, further the legal
education of the members, cooperate with state and
local bar associations, and assist in forwarding the
aims and programs of their national organization, W

| TIMELESS WISDOM

Aesop's Fables were not written
for children -

They were written to help
leaders improve their lives and .
the lives of the people those
leaders serve. Aesop's fables coax
leaders to make choices berween
such things as greed and giving,
arrogance and humility, and
selfish indifference and
COMpPAssion.

Papantonio's new release, with
foreword by Boberr E Kennedy,
I, explores the derails of the
timeless wisdom left by Aesop.
He invites lawyers to think
about character qualities that
we should both revere and revile
in leaders.

Papantonio shows how
Acsop's wisdom can benefit
lawyers in their role as leaders.

Warren B. Lightfoor

Mike Papantonio

with foreword by Rabert B Kennedy, Ir

Order Today: 1-800-577-9499

Only $24.95 per book
plus $3.00 S&H each item
{Add Florida sales tax if applicable)

. S
Or by check to:

Seville Publishing, P.O. Box 12042
Pensacola, FL. 32590-2042

e sevillepublishing.com
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ARK YOUR
CALENDAR!

International
Conference on
Addictions

For Legal and Medical Professionals
13.5 Hours CLE

Dates: February 1 & 2, 2003

Place: Montgomery Civic Center,
Montgomery, Alabama

PRE 10 L LUDE:

“Addiction Screening for The Professional;” “Clinical, Medical and Legal Issues
in Addiction and Childhood Trauma; " “Lawyers Helping Lawyers and The Firm;"
“Professional Assistance Programs Case Review; " “Federal Law and Addiction; "

“Can Opioids Cause Addiction?” and “The Legal Ethical and Medical Issues
Related to Narcotic Use.”

For more information, call the
Council on Substance Abuse (NCADD) at
(334) 262-1629

(email: csancadd@bellsouth.net)
or

contact Jeanne Marie Leslie at

(334) 834-7576.
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The Alabama Lawyer no longer publishes addresses
and telephone numbers unless the announcement
relates to the opening of a new firm or solo practice.
Please continue to send in announcements andfor
address changes to the Alabama State Bar
Membership Department, at (334) 261-6310 (fax) or
F.0. Box 671, Montgomery 36101,

About Members

William Marsh Acker, Il announces the opening
of his office at 2015 1st Avenue, North, Birmingham
35203. Phone (205) 458-1154.

Wanda J. Batson announces the opening of her office
at 103 E. 2nd Street, Sylacauga. Phone (256) 249-0903.

A. Eric Johnston announces the opening of his
office at Highway 280 East. Meadow Brook Corporate
Park, 1200 Corporate Drive, Ste. 107, Birmingham
35242. Phone (205) 408-8893.

Elizabeth Anne Jones announces the opening of the
Law Firm of Elizabeth Anne Jones LLC, with
offices located at 515 5. Court Street, Ste. 110,
Montgomery 36104, Phone (334) 356-5291,

Bobby Lott, Jr. announces the relocation of his office
to the Frank Nelson Building, 205 20th Street, North,
Ste, 710, Birmingham 35203. Phone (205) 322-3747,

William D. Owings announces the relocation of his
office to 40 Court Square East, Centreville 35042,
Phone (205) 926-4416.

Stuart E. Smith announces the relocation of his
offices 1o the AmSouth Center, 200 Clinton Avenue,
West, Ste. 301, Huntsville 35801. Phone (256) 533-3080,

Stewart Springer announces the opening of his
offices to 950 22nd Street, North, Ste. 638,
Birmingham 35203. Phone {205) 458-8568.

Shelly D. Thornton announces the formation of
Thoernton Law Office, Inc., with offices located at
7651 Highway 72 West, Ste. 3, Madison 35758, Phone
(256) T16-1990.
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Among Firms

Alford, Clausen & McDonald LLC announces that
Elizabeth A. Citrin, Mary Abigail Sessions and H.
James Koch have joined the firm as associates.

Richard G. Brock announces that American Legal
Search LLC has opened its third branch office. in Los
Angeles.

J.B. Atwoood, Jr., Mickey Gentle, Robert Gish
and C. Michael Seibert announce the formation of
Appellate Attorney Group PC, and the mailing
address is P.O. Box 18035, 1216 Memorial Parkway,
North, Huntsville 35804, Phone (256) 536-3636.

Jacqueline E. Austin announces that her daughter,
J. Pratt Austin-Trucks, has joined her practice as an
associate.

Beasley, Allen, Crow, Methvin, Portis & Miles PC
announces that David F. Miceli and Frank Woodson
have become sharcholders, and John E. Tomlinson,
Kimberly R. Ward and Navan Ward, Jr. have
become associated with the firm.

Berkowitz, Lefkovits, Isom & Kushner PC
announces that Linda J. Peacock and Leah F. Scalise
have become members, Dana K. Gache’ has become
of counsel and Stacey A. Davis und Chad J. Post have
become associates of the firm,

Brett M. Bloomston and Julie Katz Callaway
announce the formation of Bloomston & Callaway,
with offices located at 1330 21st Way, South, Ste. G-
10, Birmingham 35205, Phone (205) 212-9700.

Burr & Forman announces that Joseph W.
Buffington has become of counsel.

N.P. Callahan, Jr. and Nicholas P. Callahan, 111
announce the opening of The Callahan Law Firm,
with offices at 4914 Cahaba River Road, Birmingham
35243, Phone (205) 967-6670,

Capell & Howard PC announces that T, Randal
Lyons has joined the firm as 0 member,



Dominick, Fletcher, Yeilding, Wood
& Lloyd PA announces that Arthur J.
Hanes, Jr. and Ezra B. Perry, Jr. have
joined the firm.

Rogert K. Fuston, Michael I,
Petway and G. Courtney French
announce the formation of Fuston,
Petway & French LLP, with offices
located at The Luckie Building, 800
Luckie Drive, Birmingham 35223. Phone
(205) 871-7878.

Gordon, Silberman, Wiggins &
Childs PC announces that Paul C.
Williams has joined the firm.

Hand Arendall LLC announces that
Amy 51, Pe’ and Adrian C. Payne have
joined the firm as associates.

E. Clayton Lowe, Jr., Peter A.
Grammas, Brent D. Hitson and John
G. Dana announce the formation of
Lowe, Grammas, Hitson & Dana LLP,
with offices located at 3500 Blue Lake

Phone (205) 380-2400,

Noarman, Wood, Kendrick & Turner
announces that James L. Pattillo has

joined the firm as an associate.

Richardson Callahan LLP snnounces
that K, Elizabeth Hill has joined the

firm as an associate,

Schwartz Zweben & Associates LLP
announces that Edward L. Zwilling has
joined the firm.

Siniard, Timberlake & League
announces that Brent Jordan hos joined
the firm as an associate.

Sirote & Permutt PC announces that
., Brandon Browning has joined the
firm.

Stephens, Millirons, Harrison &
Gammons PC announces that Deborah
5. Hensley has joined the firm as an
associate.

Stockman & Bedsole announces that
Elizabeth A. Stockman has become
associated with the firm

L.P. Sutley, Spencer E. Davis, Jr. and
Linda L. Howard announce the forma-
tion of Sutley & Associates PC, with
offices located at 111 1A N, McKenzie
Street, Foley, Phone (251) 955-1579.

Tanner & Guin LLC announces that
Brandi L. Branton has become associ-
ated with the firm.

The United States Attorney's Office,
MNorthern District of Alabama, announces
that Miles M. Hart, Lane Woodke and
George Martin have joined the office as
assistant U.S. Attorneys in the
Birmingham office.

Watson, deGraffenried, Hardin &
Tyra LLP announces that Donna W.
Prashad has joined the firm as an
associone.

Webb & Eley PC announces that Lisa
D). Van Wagner has become a sharehold-
er with the firm and that Gary L.
Williford, Jr., Charles Richard Hill, Jr.
and Ashley Hawkins Freeman have
joined the firm as associales, |

the feaders in dedricalion and service.

a”)'uh more than hall a century under
our belt, yvou could sav we know all there is 1o
know about title insurance.

But it's not just about knowing our

Lt b Tt Taen Marvin, Gima Matthews, Leon Sanders, Budidy Rawson

business, I's about knowing our clients and
earning their trust, Our lawyers have done just
that. By having the experience and insight 1o
provide vital underwriting solutions.

We're rated the number one title insurance
company in Mississippi and Alabama, receiving
“unsurpassed financial stability” ratings. Thank
you for putting your faith in us.

l.‘ii

¢ MISSISSIPPI VALLEY TITLE
-. .+ INSURANCE COMPANY

Tide ‘e Florv
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John Robert Hutson

John Robert Hutson, a stalwart member and a former
president of the Morgan County Bar, died May 18,
2001, four days prior to the last annual meeting of the
Morgan County Bar. Both in his professional life and
in his personal life, Robert exhibited a rare blend of
commendable traits rarely united in one person: he was
frugal yet fair; he was candid yet charitable; he was
unassuming yet forceful; he was industrious yet invari-
ably calm; he was highly intelligent yet infinitely
patient with those of less intelligence; he made the
most of his opportunities yet he was always consider-
ate of those who either had not had his opportunities or

Ralph D. Porch

did not have his ability 1o make the most of them.

In Robert's passing, his children, his partner, his
church, the several civic and charitable organizations in
which he was active, and the Morgan County Bar all
lost a true friend and a willing helper.

The Morgan County Bar expresses its deep regret
and its profound loss in the passing of John Robert
Hutson; it acknowledges with appreciation the work
that he did; and, albeit belatedly, it extends its sympa-
thy to his children and grandchildren.

—Harvey Elrod, Decatur

On August 12, 2002, Ralph D. Porch of Anniston died.
A native of Sylacauga, Mr. Porch lived in Anniston most
of his life. After December 7, 1941, Pearl Harbor Day,
Ralph, then a student at the University of Alabama School
of Law, almost immediately joined the U.S. Marine Corps,
attaining the rank of captain, That eamed him the right to
participate in the Okinawa Invasion, one of the bloodiest
and longest baitles of World War I1, whence he emerged
with a bullet wound in the leg and a Purple Heart,

After his Marine Corps discharge, Mr. Porch com-
pleted his law degree in 1947, He was selected 1o the
Farrah Order of Jurisprudence. Ralph returned to
Anniston to serve over 50 years as a practicing attor-
ney with Knox, Jones, Woolf & Merrill and its succes-
sors, He distinguished himself as a trial attorney who
also did real estate, commercial and estate planning
work, retiring a few years before his death.

After World War 11, Porch joined the Alabama
National Guard. The 31st Division was activated during
the Korean Campaign and Ralph was sent to Germany,
serving as a JAG Officer with the 8th Infantry Division.
The 31st was again called up during the Civil Rights
struggles in Montgomery. Porch, as the 31st Division
JAG spokesman, became its vocal supporter of defer-
ence to the Rule of Law.

Few of us have contributed so much 1o society as did
Ralph Porch. Space does not permit us to catalogue his
leadership positions, his legions of honors nor the success
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of his multiudinous civic accomplishments. We can only
mention a few of those organizations he worked for, each
with great leadership, vigor and passion.

Porch was a long-time vestryman and senior warden
at Grace Episcopal Church. He later joined the United
Methodist Church and served there as a Sunday School
teacher, as a member of the Board of Stewards and
chairman of the Board of Trustees. At different times,
he zand in the choirs of each church,

As a Rotarian, he earned a 55-year perfect atten-
dance pin, served as president of the Anniston Rotary
Club and as district governor for the entire state. For
decades, he was a board member in the Anniston
Salvation Army and the International House of
Jacksonwille Staté University.

With former Governor Albert Brewer, Mr. Porch was
influential in organizing the Brewer-Porch Children’s
Center at the University of Alabama, which has had a
tremendous and positive influence on its constituents,
the emotionally disturbed children of Alabama. It oper-
ates a hospital model and two residential units for dis-
turbed children at Tuscaloosa. Ralph’s interest in dis-
turbed children led him to serve also on the Calhoun
County Mental Health Board.

Ralph would not want it to pass unnoticed that he
was an avid, albeit mediocre, golfer and an enthusiastic
Tide football supporter.

—Charles 8. Doster, Annision



Frank Howard Hawthorne

The Alabama State Bar lost one of its most distinguished and
honorable members on April 8, 2002, upon the death of Frank
Howard Hawthorne of Montgomery.

Mr. Hawthome was bormn in Hope Hull, Alabama on September
16, 1923. He attended Aubum University (formerly Alabama
Polytechnic Institute) from 1941-1943, Thereafter, he joined the
United States Air Force and served our country as a navigator in
World War 1L In 1945 he returned o his beloved Aubum
University and graduated in 1946 with a B.S. degree in both eco-
nomics and mathematics, While attending Aubum University, Mr.
Hawthome taught college algebra for three quarters and was a
Delta Kappa and Pi Tau Chi national honor societies. He was also
very active socially and excelled in leadership, serving as president
of Pi Kappa Phi Fruternity, Auburn Interfratemity Council, and the
Aubum Pre-Law Society. Following college, Mr. Hawihome
received a fellowship o the University of Alabama where he tanght
economics, algebra and math of finance as a student instructor in
the College of Commerce and Business. During this same period of
time, he entered the University of Alabama School of Law where-
by he graduated in 1949 with a LL.B, degree. While attending law
school, he was elected president of Omicron Delta Kappa and co-
chairman of the student commitiee 1o renew athletic relationships
between Aubum and the University of Alabama. He also served as
Homecoming chairman in 1947 and as a member in Phi Alpha
Delta Law Fraternity, He served his country again from 1951-52 in
Strategic Air Command during the Korean War.

Mr. Hawthorne was a person of honor, integrity and dignity. He
exalted himself in all aspects of commumty and professional life.
His commitment to the community of Montgomery and the impact
he made on it are almost legendary, To name a few of his achieve-
ments, he served as president of the Montgomery Chamber of
Commerce in 1975 and was a past president of the Society of

H. Gerald Reynolds

Pioneers. He was chairman of the March of Dimes in Montgomery
in 1961, Additionally, he was an active member of the Capital City
Kiwanis Club, St. John's Episcopal Church, the Thirteen Club (o
prestigious literary organization), and the Harlequins. He was also
a former board member of Goodwill and the Monigomery Public
Library. Mr. Hawthome's professional achievements are equally
impressive. He was a former pariner of Balch & Bingham, L.L.F
and Hawthorme & Hawthome, L.L.C. He became hcensed to prac-
tice as an attomey-at-law and solicitor in chancery in all the courts
in this stae on June 27, 1949, He became a member of the
American Bar Association on January 1, 1956 and later became a
member of the Amencan Bar of Taxanon Committee. Funhermore,
on October 1, 1981, he was adotted as an attomey and counselor
of the LS. Court of Appeals for the 11th Circuit. Over the years,
he not only eamed the respect and love of his fellow lawyers but
also of all who knew him

Mr. Hawthome is survived by his loving wile, Esther “Rae™
Hawthome; his three children and their spouses, Frank H.
Hawthorne, Jr. (Vera), Raymond (Corky) J. Hawthome (Cathy) and
Mary Jule Hawthorne Burleson (Mike); and six grandchildren,
Raymond James Hawthome, Jr., Frank Howard Hawthome, 111,
Martha Carmoll Hawthome, Charles Earl Hawthome, Ruth Thomton
Hawthorne, William Davis Burleson: sister, Julia Dubberdey; and
two sister-in-laws, Dorothy Hawthome and Mary Hawthome

Mr. Hawthome loved the law and its challenges. He under-
stood the intricacies of the low and admired its complexities, He
welcomed the many opportunities it provides for us to do good
by our fellow man.

The Alabama legal community suffered a great loss with the
passing of Frank Howard Hawthorme. He was an inspiration for
all who seek to honor our profession. To me, he was a menlor
and a dear friend,

—Jeffrey G. Hester, Birmingham

The state bars of Alabama and Florida lost one of their most
dedicated members when H. Gerald Reynolds passed away in
Tampa, Avgust 20, 2002, at the young age of 62.

Gerre was a native of Alexander City and graduated from
Auburn University in 1962, where he was a member of Blue
Key and ODK. He had a distinguished record at Cumberlund
Law School, graduating in 1965.

After a few years of private practice in Alexander City, Gerre
and his family moved 1o Birmingham, where he worked as
counsel for U.S. Pipe & Foundry Company. Active in communi-
ty and legislative affairs, he was a member of the Alabama
Constitutional Revision Commission from 1970-75, Gerre was
very involved in the drafting of much of the work of that distin-
guished commission.

The parent company of U.S. Pipe, the Jim Walter
Corporation, moved Gerre to its headquarters in Tampa in 1973,
where he continued his career, becoming environmental counsel
and responsible for the environmental issues of the vanous Jim
Walter companies throughout the United States. He was highly
regarded as an environmental lawyer and dealt with cutting-

edge issues as that body of law developed over the next 30
years,

Gerre loved the law, the legal profession and lawyers, He
devoted substantial energy to the betterment of our profession
working particularly in the area of continuing legal education,
He was o regular participant in seminars around the country,
especially his native state of Alabama and adopted state of
Florida. He was chairman of the Florida Bar's CLE Commitiee
in 1981-82.

Gerre died after a lengihy illness and is proof of the old adage
that only the good die young. He is survived by his wifie, Mary,
of 42 years; daughters Cathy Thornhill and Amy Newberry and
sons Gerre, Ir. and Rich Reynolds, all of Florida. He was very
proud of his six grandchildren and is also survived by his moth-
er, Melba Victoria Reynolds, and a brother, Dr. Gene Reynolds.

Gerre was always cheerful and always had a good story 1o
tell, usually involving his three loves: Aubumn, Cumberland and
the law, He will be sorely missed by all who knew him,

—Fmarnter J, Gale, I, Birmingham
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Robert E. Paden

The Bessemer Bar Association, and the people of the
Bessemer Division of Jefferson County, Alabama, lost a crusad-
er for individual nights, when Robert E. Paden, age 71, passed
away on June 16, 2002,

Not only was Mr. Paden a charter member of the Woodland
Hills Baptist Church, he was a long-standing member of the
Bessemer Bar Association, Alabama State Bar and Bessemer
YMCA Board of Directors.

During the course of his carcer, Mr. Paden was also a member
of the board of directors of First Financial Bank, and served as
attorney for the City of Bessemer for 19 years, attorney for
Governmental Utilines Service Corporation, City of Bessemer
Industrial Development Board, and as the senior partner of
Paden & Paden, and served his clienis well.

Mr. Paden was a champion of the progress of the City of

Glenn F. Manning

Bessemer, and served its interests well from the 1970s until his
death.

The City of Bessemer, its citizens and attorneys will not for-
get the contributions he made to the bench and bar of the
Bessemer Division of Jefferson County.

Mr. Paden also proudly served as president of the Bessemer
Bar Association, and provided guidance and advice to the
younger members of the Bessemer Bar, myself included,
throughout his career and lifetime,

Mr. Paden is survived by his wife, Betty; sons Robert Shan
Paden and Emmett Todd Paden, and their spouses and children;
together with his sister, Elizabeth Paden Brooks. He will be
truly missed.

—H. Jadd Fawwal, president,

Bessemer Bar Association

Glenn F. Manning was born July 10, 1922 in Huntsville and
his family was among the earliest settlers in Madison County,
Alabama.

Glenn served his country well in World War [l during which
time he was stationed in the Philippines and Japan. Upon com-
pletion of military service, Glenn graduasted from the University
of Alabama School of Law in 1948 and received an LL.M
degree from George Washington University in 1949, After com-
pletion of his legal education, Glenn worked as an attorney for
the Federal Trade Commission and served the state of Alubama
as district attorney from 1951-59.

Glenn and his lovely bride, Betsy, were married in 1954 and
God blessed them with four children, Frank, Mary, Alice and Sam.

Gilenn entered private practice in Humsville and became a
partner in the firm of Watts, Salmon, Roberts, Manning &
Noojin and its successor firms. Glenn contributed greatly to the
legal community, including serving on the board of directors of
the University of Alabama School of Law Foundation, and was
# member of the Alabama State Bar Board of Bar
Commissioners and the Advisory Committee to the Alabama
Supreme Court on Rules of Criminal Procedures.

Glenn contnibuted greatly to those most in need in Huntsville
and Madison County by strongly supporting the establishment
of Legal Services of North Central Alabama, and by serving on
the Board of Directors for Legal Services for more than two
decades. His compassion and dedication have assured that qual-
ity legal representation was available to all of our neighbors.

Glenn was a very able and dedicated lawyer in the Huntsville-
Madison County Bar Association for many years and earned the
respect of all who came to know him, He firmly and steadfastly
held to the conviction that the practice of law demands a high
calling of honor, integrity and professionalism. For almost 50
years, he was a lawyer’s lawyer who capably and zealously rep-
resented his clients, regardless of their position or status in life.
He further served his community as a senjor warden of St
Stephen’s Episcopal Church and, st the time of his death, was a
member of the Church of the Nativity.

Glenn died August 7, 2002, survived by his dear wife, his
beloved children, and his precious grandchildren, Allison, Betsy,
Bo, Ben, Davis, Jennifer, Margaret, Teresa, and William.

=John F. Burbach, president,
Huntsville-Madison County Bar Association

Alexander, Julian Lester, Jr. Jones, Kenneth Roger
Hoover Georgiana
Admitted: 1980 Admitted: 1968
Died: September 3, 2002 Died: November 5, 2002
Alexander, Melton Lee Lanier, Milton H.
Hamminghis Toioville
Died: March 18, 2002 Died: October 17, 2002
Bass, Rodger D., Jr. Lawson, Thomas Seay, Hon.
i 19 it 0
Died: November 3, 2002 Died: September 2, 2002
Garvin, Sylvia Eleanor Musgrove, William Thomas, Jr
Huntsville Florence
Admitied: 1989 Admitted: 1964
Died: March 10, 2002 Died: February 23, 2002

Died: September 14, 2002

Willkams, George Killough, Jr.
Mobile
Admitted: 1950
Died: August 9, 2002

Wynn, Carlton Terrell, Sr.
Birmingham
Admitted: 1944
Died: October 26, 2002
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ALABAMA STATE BAR

Takes Top PR Award

ach year, the state organization of Alabama and the Alabama Hospital
public relations professionals \ Association and with assistance from the
honors outstanding efforts in R

Alabama Department of Public Health

the field of public relations. A panel and the Alabama Organ Center, 1o
of public relations practitioners promote future health care plan-
from outside the state judges ning, encouraging families to dis-
entries based on planning, origi- cuss health care wishes and to
nality, creativity and effective- prepare advance directives now,
ness, Entries may receive a rather than in a time of crisis
Medallion Award, an Award of Held in October 2001, over 200
Excellence or a Centificate of attormeys, doctors and other
Merit health professionals received

The Alabama State Bar's training and presented work-
director of communications, shops across the state. Nearly
Susan H. Andres {right), 17,000 free consumer guides
received o Medallion Award for have been distributed since the
“LIFEPLAN 2001.” This entry campaign began and an inform-
was also chosen as the PRCA

ative Advance Health Directives
Best af Show. The judges consid- video is now available upon
ered it to be the most outstanding

request.
of all the 166 entries received. The awards were presented at the
LIFEPLAN 2001 was a statewide 2002 PRCA Conference held at The
public education campaign developed

Legends of Capitol Hill with more than
by the Alabama State Bar, in parinership

150 of the state’s top public relations pro-
with the Medical Association of the Stale of fessionals in attendance. ]

Important Reminder About Your Continuing Legal Education Requirement

If you had a membership status change at any time during 2002, you may have been required to gam and report 12 hours of CLE credit by
December 31, 2002 Mandatory Continuing Legal Education Rules require attormeys who haold an occupational license (regular membership)
any time dunng the calendar year 2002 10 eam 12 hours of CLE credit. If you are not currently a reqular member but were a regular member
for part of the year you are still required to comply with MELE Rules. (IMELE Rule 2.5)

For example, if you were inactive or held a special membership and converted to a reqular membership during 2002, you are required to
obtain 12 hours of CLE credit. If you were a regular member during 2002 but converted 1o special member or {o inactive status you are also
required to comply with the 12-hour CLE requirement:

You are not required to obtain 12 hours of CLE credit if you are eligible to claim an exemption from the MCLE Rules. Your exemption, how-
aver, must have been claimed on the 2002 CLE reporting form which was mailed to you in early December. If you need to locate approved
CLE programs you may request a calendar of approved CLE programs from the ASBE CLE department or from the state bar’s Web site at
www alabarorg.

Call the Alabama State Bar's CLE department at (334) 269-1515, extension 158, 156 or 117, for more information,

Tt ALABRBAMA LAWYER
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The New Legislature

hen the Legislature convenes for ils organi-
\}‘f zational session January 7, 2003, there will
be 19 lawyers in the two houses, The
Senate will be presided over by a non-lawyer for only
the second time in over 50 years. All of the lieutenant
govemnors, since 1950, have been lawyers except for
Jim Folsom (1987-1995). These were:

Clarence Inzer (1947-51)
James D. Allen (1951-55)
W.G. Hardwick (1955-59)
Albert Boutwell (1959-63)
Jumes D. Allen (1963-67)
Albert Brewer (1967-71)
Jere Beasley (1971-79)
Cieorge McMillan (1979-83)
Bill Baxley ( 1983-87)

Don Siegelman (1995-99)
Steve Windom (1999-2003)

Lieutenant Governor Lucy Baxley is no newcomer to
the senate since she was First Lady of the Senate 20
years ago. She will be joined by only six senators who
were there in 1983.

The senate will have two new lawyers: Bradley Byme,
Mohbile, and Myron Penn, Union Springs. They will join
nine returning lawyers in the Senate: Zeb Little, Cullman;
Curt Lee, Jasper; Roger Bedford, Russellville; Rodger
Smitherman, Birmingham; Phil Poole, Moundville; Put
Lindsey, Butler; Hank Sanders, Selma; Ted Linle,
Auburn; and Wendell Mitchell, Luvemne.

The house of representatives will have eight lawyers.
There are three new lawyers elected: Yusuf Salaam,
Selma; Cam Ward, Alabaster; and Greg Albrition,
Evergreen. The returning lawyers are: Marcel Black,
Florence; Mark Gaines, Birmingham; Ken Guin, Carbon
Hill; Jeff McLaughlin, Guntersville; and Demetrius
Newton, Birmingham.

Compare this with the legislature of 25 years ago.
The senate now has 11 lawyers compared to 12
lawyers 25 years ago. The house has eight lawyers,
down from 11 lawyers 25 years ago. While lieutenant
governors have generally been lawyers, Tom Drake is
the only lawyer speaker of the house of representatives
in the past 25 years.

It has been reported that Alabama has had the fewest

ITIANUARY 2003

Robert L McCuriey, Jr.

women legislators in the nation, This year the number
of women in the senate did not change. We still have
only three. The women in the house of representatives
increased from eight o 12

There are now 64 Democrats and 41 Republicans in
the house of representatives. The Senate has 25
Democrats and 10 Republicans.

In December, the Law Institute held a three-day ori-
entation for the newly-elected legislators. The first day,
the 29 new legislators were informed about how to get
hills drafted, ethical standards, staff resources and leg-
islative rules. The following two days, all legislators
received briefings on the economic condition of the
state, how other states are meeting the financial crunch,
homeland security, and other critical issues facing
Alabama. Chief Justice Roy Moore addressed the leg-
islators concerning the critical issues facing the judici-
ary. The legislature met in organizational session
January 7, 2003, The Regular Session will begin
March 4, 2003.

One can find out more about the legislature and the
members by looking at their Web site, www.alisdb leg-
islature.state.al us/acas/ACASLogin.asp. You can also
find out more about the Alabama Senate with their
Web site, www. legislature state.al.us/senate. heml, The
House of Representatives” Web site is www. legisla-
ture. state.al.us‘houseshouse, himl,

The Alabama Law Institute can be found at the
Institute's Web site, wwwali state.al.us. The Institute
will present to the legislature a new "Residential
Landlord-Tenant” law, a revised “Anatomical Gift Act”
and a law affecting “Interstate Enforcement of Domestic
Violence Protection Orders Act.” Copies of these bills
can be obtained from the Law Institute Web site.

Alabama Law Institute, P.0). Box 861425, Tuscaloosa
35486-0013; fax (205) 348-84] 1; phone (205) 348-
T411; Web site wwwali state.alus, ]

Robert L. McCurley, Jr.
Flobert L MeCorky, Je 1 Sha dinector of the Alaborma Law lnstitute at thi Unnassity
ol Alnbaenar, He rocesed his undesgrachintis and L degroes from the Liniversity




MOBILE BAR ASSOCIATION

Sponsors Presentation of
“To Kill a Mockingbird”

L AWRE

NOE B, VelT

or many years, | tried 1o get
F tickets to the “To Kill a

Mockingbird™ production
in Monroeville. They always sold
out every performance the day the
tickets went on sale, so | was
never able to attend. | had heard
about how fascinating it was (o
see Christopher Sergel’s adapta-
tion of the famous Harper Lee
novel portrayed on the lawn of the
historic Monroe County
Courthouse, and the riveting fic-
tional trial of the falsely accused
Tom Robinson defended by
lawver/role model Atticus Finch
protrayed in the actual courtroom
which served as the model for the
courtroom in the 1962 movie star-
ring Gregory Peck.

It occurred to me that the
Mobile Bar Association could per-
form a unique public service by
bringing this production to
Mobile, I took my idea to the
Executive Committee of the
Mobile Bar Association. | pro-
posed that the bar association
sponsor the event, and that all net pro-
ceeds be contributed 1o the Mobile Bar
Foundation. Although they enthusiasti-
cally bought into it, | knew my real work
had just begun.

Mobile's tricentennial year was 2002,
and the broad-based Tricentennial
Commission was endorsing various
events taking place all year. By making a
phone call to the Tricentennial
Commission, we got on their calendar
and they, too, fell in love with the idea.

To Kill a Mo;kmgbird

.' 2\, £ h'l._'
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So, we then became an official

Tricentennial event.

Scheduling was worked out with the
Saenger Theater, so we went forward with
plans for a single performance on
Saturday, April 20, 2002. About two
weeks before the show, | started calling
the Saenger Theater every day 1o see how
our ticket sales were doing. | was nervous
that we would not sell enought tickets to
cover our costs, and then we would all be
in big trouble, Every time 1 called the

ticket office, they would put me on
hold and tell me that they too busy
selling tickets to talk o me. 1 did
not mind that a bit.

The cast and crew from
Monroeville arrived in Mobile on
Friday moming. What an amazing
group of special people they are!
They moved into the Saenger
quickly and held a dress rehearsal
at 2 p.m. About 70 school children
paid $5 each to see the dress
rehearsal, and we were glad to
agccommodate them. The perform-
ance on Friday night was (o an
audience of about 1,200, The
Saturday evening performance
was even better. The actors were
more comforiable in the theater,
and the audience was over 1,400
strong.

When all was said and done, the
townspeople from Monroeville
had put on two reenactments of
“Mockingbird” to large apprecia-
tive audiences; the Mobile Bar
Association achieved a major pub-
lic relations boost; the audience
was reminded of a couniry lawyer's
courage in accepling an unpopular case
and exposing racial injustice; we added a
major event to the Mobile Tricentennial
celebration; and, after payment of all
expenses, we were delighied to wnite a
check to the Mobile Bar Foundation 1o
increase its grant-making ability by over
$51,000. We achieved all of our goals
and more, and come 1o think of it, |
finally got to see “Mockingbird.”" What
could we possibly do for an encore? W
THE ALARAMA I
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J. Anthony MeLain

Contact With Employees of

Opposing Par

Question:

“1 have a slip and fall case in a retail store and |
would like an opinion as to whether | can contact
directly some of the cashiers. It seems that my client
slipped and fell in a certain area of the store. After she
fell, she says that one of the cashiers told her that a
store employee had been mopping or buffing in that
area immediately before the fall and had left moisture, |
would like to interview the cashiers to get that straight.

“1 would be grateful if you would give me an opin-
1on as to whether such an interview would be allowed
under the circumstances. It is nol my understanding
that the cashiers were the people who had done the
mopping or buffing.”

Answer:

Pursuant to Rule 4.2 of the Rules of Professional
Conduct of the Alabama State Bar, an attorney may
communicate directly with an employee of a corporation
or other organization who is the opposing party in pend-
ing litigation without the consent of opposing counsel if
the employee does not have managerial responsibility in
the organization, has not engaged in conduct for which
the organization would be liable and is not someone
whose statement may constitute an admission on the
part of the organization, It is the opinion of the
Disciplinary Commission of the Alabama State Bar that
the third category, i.e., a “person... whose statement
may constitute an admission on the part of the organiza-
tion™ should be limited to those employees who have
authority on behalf of the organization to make deci-
sions about the course of the litigation.

Discussion:
Communication with persons represented by counsel

is governed by Rule 4.2 of the Rules of Professional
Conduct, which provides as follows:

2003

y—~Refined Opinion

“Rule 4.2 Communication With Person Represented
by Counsel

In representing a client, a lawyer shall not communi-
cate about the subject of the representation with a party
the lawyer knows to be represented by another lawyer
in the matter, unless the lawyer has the consent of the
other lawyer or is authorized by law 1o do so”

When the represented party is a corporation or other
organization, communication with some of the employ-
ees of the organization is also prohibited.’

The Comment to Rule 4.2 delineates three categories of
employees with whom communication is prohibited, viz:

“In the case of an organization, this Rule
prohibits communications by a lawver for
one party concerning the matter in repre-
sentation with persons having a managerial
responsibility on behalf of the organization,
and with any other person whose act or
omission in connection with that matter
may be imputed to the organization for
purposes of civil or criminal liability or
whose statement may constitute an admis-
sion on the part of the organization.”

The information provided in your letter indicates,
and for purposes of this opinion it will be assumed,
that the cashier does not fall within either of the first
two categories, i.e., she does not have managerial
responsibility nor did she engage in conduct for which
the organization would be liable. The question, there-
fore, is whether the cashier falls into the third category,
i.e., would her statement to you constitute an admis-
siom on the part of the retail store?

There is a significant divergence of opinion among
various jurisdictions as to which employees fall within
this third category. Some jurisdictions take the position
that the prohibition extends broadly to all employees of
a corporation.



Others have held that the prohibition applies to any employee
whose statement would constitute an “admission against inter-
est” exception to the hearsay rule, as provided in Rule
801(d)2) of the Rules of Evidence. Still others have interpret-
ed the Rule narrowly to prohibit contact with only a “control
group,” which is limited to the company's highest-level man-
agement. There appears 1o be no case law in Alabama which
definitively addresses the issue.

A recent decision of the Massachusetls Supreme Judicial
Court provides what the Office of General Counsel considers to
be a rationally defensible and well-balanced approach 1o the
guestion. In Messing, Rudavsky & Weliky, PC. v. President
and Fellows of Harvard College, 436 Mass. 347, 764 N.E. 2d
825 (2002), a police sergeant with Harvard's security depan-
ment sued the school for sex discrimination. The plaintiff's
attorney interviewed five Harvard employees who were not
accused in the lawsuit, two of whom had supervisory authority
over the plaintiff. The trial court ordered sanctions against the
attorney for violation of the Massachusetis version of Rule 4.2.
The Supreme Judicial Court reversed, concluding, in pertinent
part, as follows:

“The [trial] judge held that all five employees inter-
viewed by MR&W were within the third category of
the comment. He reached this result by concluding
that the phrase “admission’ in the comment refers to
statements admissible in court under the admissions
exception to the rule against hearsay.

®EEW

However, other junsdictions that have adopted the
same or similar versions of Rule 4.2 are divided on
whether their own versions of the rule are properly
linked 1o the admissions exception to the hearsay
rule, and disagree about the precise scope of the
rule as applied to organizations.

L

Some jurisdictions have adopted the broad reading
of the rule endorsed by the judge in this case. (cita-
tions omitted) Courts reaching this result do so
because, like the Superior Court, they read the word
‘admission’ in the third category of the comment as
a reference to Fed. R. Evid. 801(d)(2)(D) and any
corresponding State rule of evidence. 1d, This rule
forbids contact with practically all employees
because “virtually every employee may conceivably
make admissions binding on his or her employer”

hEE

Al the other end of the spectrum, a small number of
jurisdictions has interpreted the rule narrowly so as
to allow an attorney for the opposing party to con-
tact most employees of a represented orgamization.
These couris construe the rule [o restrict contact
with only those employees in the organization’s
‘control group,” defined as those employees in the

Attorneys:
Buy Extras for Your Staff!

|\ 2002 Bar Directories

Get your extra copies now.

Members: $25 each 1 to 5 copies
$20 each 6 or more copies
Non-members: $60 each

ORDERS MUST BE PRE-PAID
Mail check to: Alabama Bar Directory P.0. Box 4156 Montgomery, AL 36101
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uppermost echelon of the organization's manage-
ment. Other jurisdictions have adopted vet a third
test that, while allowing for some ex parte contacts
with a represented organization's employees, still
maintains some protection of the organization,

*®* ¥

Although the comment’s reference to persons
‘whose statement may constitule an admission on
the part of the organization’ was most likely intend-
ed as a reference to Fed. R. Evid. 801 (d){(2)(D),
this interpretation would effectively prohibit the
guestioning of all employees who can offer infor-
mation helpful to the litigation. We reject the com-
ment as overly protective of the organization and
too restrictive of an opposing attorney's ability to
contact and interview employees of an adversary
organization,

¥ W ¥

We instead interpret the rule to ban contact only
with those employees who have the authority to
‘commil the organization to a position regarding
the subject matter of representation.” (citations
omitted) The employees with whom contact is pro-
hibited are those with *speaking authority’ for the
corporation who ‘have managing authority suffi-

cient to give them the right to speak for, and bind,
the corporation.

This interpretation, when read in conjunction with
the other two categories of the comment, would
prohibit ex parte contact only with those employees
who exercise managerial responsibility in the mat-
ter, who are alleged to have committed the wrong-
ful acts at issue in the litigation, or who have
authority on behalf of the corporation to make
decisions about the course of the litigation.

* ¥ ®

Our test is consistent with the purposes of the rule,
which are not to ‘protect a corporate party from the
revelation of prejudicial facts’ (citations omitted)
but to protect the attorney-client relationship and
prevent clients from making ill-advised statements
without the counsel of their attorney. Prohibiting
contact with all employees of a represented organi-
zation restricts informal contacts far more than is
necessary to achieve these purposes. (citations
omitted) The purposes of the rule are best served
when it prohibits communication with those
employees closely identified with the organization
in the dispute. The interests of the organization are
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adequately protected by preventing contact with
those employees empowered to make litigation
decisions, and those employees whose actions or
omissions are al issue in the case, We reject the
‘control group” test. which includes only the most
senior management, as insufficient 1o protect the
‘principles motivating [Rule 4.2]." (citations omit-
ted) The test we adopt protects an organizational
party against improper advances and influence by
an attorney, while still promoting sccess o relevant
facts. (citations omitted) The Superior Court’s
interpretation of the rule would grant an advantage
1o corporate litigants over nonorganizational par-
ties. It grants an unwarranted benefit o organiza-
tions to require that a party always seek prior judi-
cinl approval to conduct informal interviews with
wilnesses to an event when the opposing party hap-
pens to be an organization and the events al issue
occurred at the workplace.

While our interpretation of the rule may reduce the
protection available to organizations provided by the
attomey-client privilege, it allows a litigant to obtain
more meaningful disclosure of the truth by conduct-
ing informal interviews with certain employees of an
opposing organization. Our interpretation does not
jeopardize legitimate organizational interests
because it continues to disallow contacts with those
members of the organization who are so closely tied
with the organization or the evenis at issue that it
would be unfair to interview them without the pres-
ence of the organization's counsel. Faimess to the
organization does not require the presence of an
attorney every time an employee may make a state-
ment admissible in evidence against his or her
employer. The public policy of promoting efficient
discovery is better advanced by adopting a rule
which favors the revelation of the truth by making it
more difficult for an organization 1o prevent the dis-
closure of relevant evidence."

The Office of General Counsel hereby adopts the logic and
reasoning of the Massachusetts Supreme Judicial Court as
quoted above and concludes, therefore, that since the cashier
does not “have authority on behalf of the corporation 1o make
decisions about the course of the litigation,” you are not ethi-
cally prohibited from communicating with her.

However, there is an additional ethical consideration which
should be addressed. The conclusion reached above means that
the cashier is an unrepresented third person within the meaning
of Rule 4.1 and Rule 4.3 of the Rules of Professional Conduet,
Those Rules provide, respectively, as follows:

“Rule 4.1 Truthfulness in Statements to Others

In the course of representing a client a lawyer shall

not knowingly:

{a) make a false statement of matenial fact or law 10 a
third person; or

(b) fail to disclose a material fact to a third person when
disclosure is necessary to avoid assisting a criminal

or fraudulent act by a client, unless disclosure is pro-
hibited by Rule 1.6."

“Rule 4.3 Dealing With Unrepresented Person

In dealing on behalf of a client with a person who is
not represented by counsel, a Jawyer shall not state
or imply that the lawyer is disinterested. When the
lawyer knows or reasonably should know that the
unrepresented person misundersiands the lawyer's
role in the matter, the lawyer shall make reasonable
efforts to correct the misunderstanding.”

These rules mandate the use of extreme caution to avoid mis-
leading the cashier with regard 10 any material issue of law or
fact, and most particularly, to avoid any misunderstanding on
the part of the cashier as 10 your role in the lawsuit. You should
initiate any conversation with the cashier by acknowledging
that you are an attorney representing a client with a claim
against the cashier's employer and that, by virtue of such repre-
sentation, you have an adversarial relationship with her
employer. If, following such disclosure, the cashier indicates a
desire 1o terminate the conversation, you are ethically obligated
to respect the cashier’s wishes and immediately discontinue
any further attempt at communication, [RO-02-03) &

Endnote

1. Diwiously, communication is alsa prefbbited with any employes wha s individually
fopresented

Free Report Shows Lawyers
How to Get More Clients

Calif.—Why do some new clients this month, you
lowyers get rich while others  may not" he says.

struggle to pay their bills?

The answer, according {0
attorney, David M. Ward, has
nothing 1o do with talent, educa-
tion, hard work. or even luck.

“The lawyers who make the
big money are nol necessanily
better lawyers™, he says. “They
have simply leamed how 1o

A successful sole practitioner
who struggled to attract clients,
Ward credits his wimaround to o
refermal marketing system he
developed six years ago.

*l went from dead broke and
drowning in debt to earning
S300,000 a year, practically
overmight” he says,

Most lawyers depend on
referrals, be notes, but not one
i 100 uses a referral syxtem.

“Without a system, referrals
wre unpredictable, You may get

A referral system, Ward soys,
can bring in a steady stream of
clients, month after month, year
after year.

“It feels great to come (o the
office every day knowing the
phote will ning and new busi-
ness will be on the line.”

Ward has woght his referral
syslem 1o over 2,500 lawyers
worldwide, and has written a
new report, “How To Gel
More Clients In A Month
Than You Now Get All Year!™
which reveals how any lawyer
can use this system o gel more
clients and increase their
income,

Alabama lawyers can get a
FREE copy of this repont by
calling 1-800-562-4627, u 24
hour free recorded message, or
visiting Ward's waob  site,
hitp:ifwww.davidward,com
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Judicial Award of Merit Nominations Due

The Board of Bar Commissioners of the Alabama State Bar will receive nominations for the state bar’s Judicial
Award of Merit through March 15, 2003. Nominations should be prepared and mailed to:

Keith B. Norman, secretary
Board of Bar Commissioners
Alabama State Bar

PO. Box 671

Montgomery, AL 36101

The Judicial Award of Merit was established in 1987. The award is not necessarily an annual award. It must be
presented to a judge who is not retired, whether state or federal court, trial or appellate, who is determined to have
contributed significantly to the administration of justice in Alabama. The recipient is presented with a crystal gavel
bearing the state bar seal and the year of presentation.

Nominations are considered by a three-member committee appointed by the president of the state bar, which then
makes a recommendation to the board of bar commissioners with respect to a nominee or whether the award should
be presented in any given yéar_

Nominations should include a detailed biographical profile of the nominee and a narrative outlining the significant
contribution(s) the nominee has made to the administration of justice. Nominations may be supported with |etters of
endorsement.
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Alabama Code § 25-5-11:
A Narrow Cause of Action
Against Co-Employees




Acme Industrial in Smalltown, Alabama. One day, while

operating a piece of industrial equipment, John suffers an
on-the-job injury that results in the loss of his left hand. While
John clearly has a claim for workers’ compensation benefits
against Acme, recovery under that claim is generally limited to
the statutory provisions of the Workers” Compensation Act. Can
he also maintain a claim against a supervisor or co-worker?

If you represent either Mr. Owerly or Acme, there are several
questions that must be answered before the ultimate question of
the potential liability of a co-employee can be addressed. Is
there evidence that a co-employee intended to injure John? Was
there u safety device on the machine John was operating when
he was injured? Is there any evidence that a co-employee's
intoxication was a causal factor in the accidem? Had Mr.
Owerly submitted a written complaint about the violation of a
safety rule to the alleged violator? The answers o these ques-
tions will provide counsel with important information necessary
in evaluating the potential liability of a co-employee.

In the 17 years since the Alabama legislature adopted the cur-
rent co-employee liability statute, Alabama courts have interpret-
ed, molded and, at times, expanded that statute. In an effort to
understand the exact boundaries of a statute that has been the
focus of over 80 appellate count decisions, the following is a gen-
eral overview of judicial treatment of the co-employee statute.

J ohn Owerly gets up every moming and goes to work at

The Players

While the Alabama legislature limited recovery for work-
related injuries against an employer by passing the Workers’
Compensation Act (hereinafier “the Act™), the lawmakers also
allowed for a cause of action against co-employees (and other
individuals and entities) under Section 25-5-11 of the Alabama
Code (hereinafter “25-5-11" or “the statute™). The current ver-
sion of 25-5-11 was passed in 1984 and went into effect on
February 1, 1985, While some minor revisions were made in
1992, no substantive alterations have been made since the origi-
nal passage in 1984,

Proper parties for claims under the statute are listed in 25-5-
11(a). Defendants include individual co-employees, third-party
workers' compensation insurers and their agents/officers/direc-
tors, lubor unions, a governmental agency or its employees, and
officers/directors/agents of the employer. For simplicity purpos-
es, the term “co-employee™ will cover all the potential defen-
dants, although virtually every case addressing the statute dealt
with co-employee defendants who actually worked for the same
employer as the plaintiff. A claim may be brought by either the
injured co-employee or, in the event of a fatality, by the
employee's dependents (as defined in §§ 25-5-61 1o 64). Yet, if
an employee recovers any damages under the statute, the
employer can seek subrogation to cover any compensation paid
as a result of the injury.’



The Statute

Even though the statute provides for a broad range of potential
defendants, it imposes liability only for “willful conduct.” § 25-5-
L1{b) (“If personal injury or death 1w any employee results from
willful conduct, . . ). The statute goes on to define “willful con-
tluet” in 25-5-11(c) by giving an exhaustive list of four definitions
listing the type of activity which constitutes such conduct. Since
each definition will be discussed in detail, the specific language of
each provision will be provided in tum below. The legislative
intent behind the statute can be found in § 25-5-14. The legislature
reiterated in that section that by giving employees a cause of
action against co-employees, merely proving negligent or wanton
conduct is not enough; allowing for that lower standard would
have a negative impact on businesses, burden the judicial system,
and harm the employer-employee relationship. The statute of limi-
tations for a claim under 25-5-11 is two years. See § 6-2-33(g).

In recognition of the plain language of 25-5-14 regarding neg-
ligence and wantonness, Alabama courts have maintained a hard
line by limiting claims under the statute to those involving the
four definitions of “willful conduct™ provided in 25-5-11{c). See,
ez, Powell v. United States Fidelity & Guar. Co., 646 So. 2d
637, 639 (Ala. 1994); see also Burkett v Loma Mach. Mfg., Inc.,
552 So. 2d 134 (Ala. 1989); see alse Reed v. Brunson, 527 So,
2d 102 (Ala. 1988) (holding that 25-5-11 passes muster under
the Alabama constitution); Kruszewski v. Liberty Mut. Ins. Co.,
653 So. 2d 935, 938 (Ala. 1995) (same). Section 25-5-11 is not
to be used as the basis for a cause of action for every on-the-job
injury. Layne v. Carr, 631 So. 2d 978, 982 (Ala. 1994),

A review of cases directly addressing the provisions of 25-5-
11 reveals just how narrow that cause of action really is. Of the
approximately 50 appellate cases reviewed for this anticle, 75
percent of those cases resulted in pro-defendant rulings, most of
which affirmed a trial court’s granting of summary judgment in
favor of the co-employee defendant(s). The first cases under the
revised co-employee statute reached the appellate level in 1988,
In the four years that followed, the courts molded, expanded and
interpreted 25-5-11, However, since the mid-1990s, the trend has
been toward a narrowing of the interpretation of the statute.

25-5-11(c){1) or “Intent to Injure”

The first definition of “willful conduct™ provided in 25-3-
F1e)(1) (hereinafter “(¢)(1)") reads as follows:

(c) As used herein, “willful conduct™ means . . .

(1) A purpose or intent or design to injure another;
and if a person, with knowledge of the danger or
peril to another, consciously pursues a course of con-
duct with a design, intent, and purpose of inflicting
injury, then he or she is guilty of “willful conduct.”

Next to 25-5-11(c)(2), this definition has been the most liti-
gated of the four. A simple reading of (c)(1) would indicate that
a plaintiff must show an intent to injure another person, and as a
general rule, that is how this definition has been interpreted. See
Hobden v. Snow, 551 So. 2d 317 (Ala. 1989) (noting that (c)(1)
“require[s] an intentional act for recovery™). Yet, the courts have
broadened this definition in one significant way and have
arguably lowered the standard to one of “recklessness” for some
situations. See Reed v. Brunson, 527 So. 2d 102 (Ala. 1988).
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In Reed, the plaintiff injured his hand in a concrete mixer; he
sued all the management personnel in his direct chain of command.
Reed, 527 So. 2d at 104 The drum on the mixer was rotated by a
rubber, motorized drive wheel that pressed against the drum; there
were safety guards on some parts of the machine, but not for the
place where the wheel met the drum. fd. Plaintiff was working in
the area of the drive wheel when he lost his balance and fell toward
the mixer, catching his hand at the “nip point™ where the wheel met
the drum. fd. Plaintiff’s claim was based on both (c)(1) and (c)(2)
theories. K. at 119, The court laid out the following two-prong test
that has been used consistently in (¢)(1) cases ever since:

|Wle believe the Legislature sought to insure that
these kinds of cases [{c)(1)] would not be submitted
to a jury without at least some evidence tending to
show either 1) the reason why the co-employee
defendant would want to intentionally injury the
plaintiff, or someone else, or 2) that a reasonable
man in the position of the defendant would have
known that a particular result (i.e. injury or death)
was substantially certain to follow from his actions,

fd. at 120 {emphasis in original). This two-prong test (here-
inafter “the Reed test”) provided guidance for trial courts on
how to weigh the sufficiency of evidence presented against a
co-employee defendant in (¢)(1) cases. The Reed court went on
to apply this new test and affirm summary judgment in favor of
the co-employee defendants. fd. at 121.

Since evidence showing that a co-employee defendant “would
want to intentionally injure” the plaintiff is rare, it is under-
standable that the second prong in the Reed test is the one that
has received the most judicial attention. However, the court has
addressed the first prong on at least one occasion. See Means v.
International Sys., Inc., 555 So. 2d 142 (Ala. 1989); see also
Lee v, Ledsinger, 577 So. 2d 900 (Ala. 1991) (reaffirming that
to satisfy the first prong of the Reed test, the plaintiff need only
show that the co-employee defendant(s) intended to injure
someone, not necessarily the plaintff).

Soon after the Alabama Supreme Court handed down the Reed
decision, the court began 1o clarify the boundaries of the second
prong. In Turnbow v. Kustom Kreation Vans, 535 So. 2d 132 (Ala.
1988}, the plaintiff was injured when he fell out of a company van
after the driver’s side door opened while the van was moving at 40
m.p.h.; the van had been damaged years earlier and the evidence
showed that the supervisors knew of the damage, Turnbow, 535
So. 2d 133. The problem with the van's door latch mechanism had
not manifesied itself until approximately two days before the acci-
dent. Jd. Moreover, the co-employee defendant had driven the van
himself even after he knew of the problem with the door; also, no
injuries had resulted from the damage to the van before Turnbow
was injured. Id. at 134, As it applied the second prong of the Reed
test, the court affirmed summary judgment in favor of the co-
employee defendant and noted that the supervisor “may have per-
ceived a risk of injury, but that is not enough for a jury to infer
that he acted with purpose to injure another by failing to have the
van's door repaired.” This “perception of a risk™ language clarified
the scope of the second prong and has been used in several subse-
quent cases. See, e.g., Warren v. Webster, No. 2001010, 2002 WL
168648 (Ala. Civ. App. Feb. 1, 2002); Burkett v. Loma Mach,
Mfg., Inc., 552 So. 2d 134 (Ala. 1989); Layne v. Carr, 631 So. 2d
978 (Ala. 1994).



An important (c)( 1) case in the context of government safety reg-
ulation violations is Pirts v Beasley, 706 S0, 2d 711 (Ala, 1997), In
Pirts, the plaintiff was injured as the result of a methane explosion
in the No. 5 Mine at Jim Walter Resources ("JWR"). Pirts, 706 So.
2d at 713. JIWR received several ventilation-related citations from
the Mine Safety and Health Administration (“MSHA") in the
months before the explosion. Id. The MSHA investigation conclud-
ed that the failure 1o extend a line curtain, which aids in keeping
the mine properly ventilated, could have been a contributing factor,
Id. (this issue was a key factor in the (c)(2) claim, discussed infra).
None of the co-employee defendants were present at the time of
the explosion nor were they responsible for positioning the line
curtain. fd. The court, while affirming summary judgment for the
defendants, held that there was no evidence presented that indicat-
el that the co-employee defendants would have been substantially
certain that an injury would follow from their actions. fd at 715.
Specifically, the only evidence presented that showed that the
defendants had any knowledge of ventilation problems were the
MSHA citations. Jd. The court concluded:

Although [the MSHA citations] may show that the
defendants knew of an inherent nisk of injury or death
associated with underground coal mining and that
they appreciaied that risk. it falls short of demonsirai-
ing that any of the defendants knew with substantial
certainty that the extendable curtain near where Pitts
was working would cause a methane gas explosion.

Id. This holding is important for two reasons: (1) MSHA and
other government safety citations will not establish the presump-
tion that co-employee defendants were substantially cenain an
injury or death would follow their actions, and (2) mere apprecia-
tion of the dangerous nature of the workplace will not be enough
to sustain a (c)( 1) claim under the second prong of the Reed test,

Another important () 1) case was Merritt v. Cosby, 578 So. 2d
1242 (Ala. 1991). The plaintiff’s decedent was killed when the
brakes on a large tractor/mower failed and the mower ran over the
decedent. Merrint, 578 So. 2d at 1243. There was evidence that
Cosby, the manager responsible for maintenance of all equipment
and a co-employee defendant, knew of the brake problems on the

mower at issue and had ordered that the brakes be “straightened”
even though other employees recommended a complete brake
replacement. fd. at 1245, There was also evidence that Cosby knew
that the condition of the brakes may allow for debris to get into the
brakes and decrease the system’s effectiveness, ld. at 1246, Cosby
did not have the brakes replaced becanse he knew the mower was
about 10 be ransferred to another facility and he did not want 1o
spend money on maintenance, fd. The court focused on Cosby's
mindset with regard to the brakes and concluded that “[i]t was not
Cosby's design, intent, and purpose to inflict injury upon [the
deceased] by not replacing the brakes; it was his design, intent, and
purpose to avoid spending money on a tractor that was noi going o
be used in his district” A Based on this motive, the court held that
“It]here was no evidence that [the deceased’s] death was subsian-
tially certain 1o follow from Cosby’s actions,” fd. at 1246, This case
is important becavse the court focused on the intent of the co-
employee, despite facts that would not ganmer much suppon for that
defendant. Essentially, the court held that there must be a direct
causal link between the intentions behind a co-employee’s actions
and the injury or death. This was a clear narmowing of the “substan-
tial certainty™ standard set out in the second prong of the Reed test,
Another (ci 1) case worthy of examination is Lane v. Georgia
Cas, & Sur. Co., 670 So. 2d BR9 (Ala. 1995). In Lane, the plaintiff
was injured as he held a metal chisel for another worker o sirike
with a hammer; upon the hammer's impact, & metal chip from the
chisel hit the plaintiff in the eve. Lane, 670 So. 2d 890, Earlier on
the day of the accident, Lane was working outside and asked a co-
employee for a pair of safety glasses due 1o blowing sawdust; the
supervisor refused to provide plainiiff with the glasses. Id. at 891,
Plaintiff argued that this refusal created a substantial certainty that
an injury would result from the danger 1o his eyes from the saw-
dust, and therefore, the co-employee defendant was substantinlly
certain that plaintiff's eyes would be injured. fd. The court
affirmed summary judgment as to Lane's (c)(1) claim {as well as
his (c)2) claim, discussed infra) by pointing 1o a causation prob-
lem with Lane’s argument. /d. The danger 1o Lane’s eyes that his
supervisors appreciated was related to sawdust, not metal chips.
Id. This case further reinforces the direct causal connection
required for a (c)(1) claim. Therefore, the “substantial certainty”
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causal link in the second prong of the Reed test requires the fol-
lowing: the co-employee must have been “substantially certain™ of
the specific danger that actually caused injury or death, not of
some other risk that could have caused the same injury,

A final (c)(1) case worthy of specific discussion (because it tied
together many of the key (c)(1) nuances) is Ex parte Martin, 733
So. 2d 392 (Ala. 1999). In Martin, three employees were killed
when o chemical tank exploded as they performed maintenance on
that tank. Martin, 733 So. 2d at 393. Eight months before the acci-
dent, the co-employee defendant supervisor ordered a new relief
system for the tank; the order form indicated that the current relief
system was “inadequate.” I The new relief system, however, was
not installed prior to the explosion. Jd. After the accident, the
Occupational Salety and Health Administration (“OSHA™) ¢ited
the company for regulatory violations. Jd. at 394. As it reversed
the Alabama Court of Civil Appeals’ reversal of summary judg-
ment in favor of defendant, the court focused on three key facts:
(1) the tank had been operating with the original relief system for
over 27 years without incident; (2) the knowledge that the relief
system needed to be upgraded: and (3) OSHA's citations, fd. al
305-96, As for the ordering of a replacement system, the court
relied on Twrnbow (discussed supra) and concluded that mere
knowledge of a problem does not equate (o a substantial certainty
that injury or death would follow the co-employee defendant’s
actions, fd. at 396, In addressing the OHSA citations, the court
relied on Harris (infra) and concluded that if pre-accident OSHA
citations were not enough to provide substantial certainty under
the Reed test (as the count held in Harris), then post-accident cita-
tions are not enough 1o maintain a (c)(1) claim. fd**

25-5-11(c)2) or “Safety Device
Removal”

The second definition of “willful conduct” provided in 25-5-
L1ie)2) (hereinafter *(c)(2)"") reads as follows:

{c) As used herein, “willful conduct” means . . .
(2) The willful and intentional removal from a

machine of a safety guard or safety device provided
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by the manufacturer of the machine with knowledge
that injury or death would likely or probably result
From the removal; provided, however, that removal of
a guard or device shall not be willful conduct unless
the removal did, in fact, increase the danger in the
use of the machine and was not done for the purpose
of repair of the machine or was not part of an
improvement or modification of the machine which
rendered the safety device unnecessary or imeffective.

This definition is the most heavily litigated of the four provided
in 25-5-11{c). Before looking to the judicial interpretation of this
definition, several threshold issues must be addressed. The statute
uses three key terms: safety guard/device, manufacturer and
machine. If a defendant can show that one of these reguirements is
not met, the plaintiff cannot maintain 4 (c)(2) claim, First, the
courts have not defined what constitutes a “machine” as that word
is used in 25-5-11. The Alabama Supreme Court, however, has
declined o use the following definition since the particular appa-
ratus at issue—a coal mine—had already been found not to be a
machine: “an assemblage of bodies that transmits forces in a pre-
determined manner and 1o a desired end.” Pitts v Beasley, 706 So.
2d 711, 715-16 (Ala. 1997). Absent further guidance, parties are
left only with what the court has found not to be machines: a coal
mine ( Pitts supra; Layne v. Carr, 631 So. 2d 978 (Ala, 1994);
Mallisham v. Kiker, 630 So, 2d 420 (Ala. 1993) (holding tha
improper placement of a ventilation curtain is not actionable under
(c)2) because the curtain is attached to the mine roof, and the
mine is not a “machine”); the human body (Lane v Georgia Cas,
& Sur: Co., 670 So. 2d B89 (Ala. 1995); a respirator (Mamisfo v
Akzo Chem. Co., fnc., 671 So0. 2d 1380 (Ala. 1995), Ong possible
definition can be found in Webster's Dictionary, which defines a
“machine” as “a structure consisting of a framework and vanous
fixed and moving parts, for doing some kind of work.” Webster's
New Universal Unabridged Dictionary 1080 (2d ed. 1983),

The court has defined “safety device or guard” as “an inven-
tion or contrivance intended to protect against injury, damage or
loss that insures and gives security that an accident will be pre-
vented.™ Moore v Reeves, 589 5o0. 2d 173, 177 (Ala. 1991).
The Moore court went on to add that a safety guard or device is:
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that which is provided, principally, but not exclu-
sively, as protection to an employee, which provides
some shield berween the employee and danger so as
to prevent the employee from incurring injury while
he is engaged in the performance of the service
required of him by the employer: it is not something
that is a component part of the machine whose prin-
cipal purpose is to facilitate or expedite the work,

Moore, 589 So. 2d at 177 (emphasis added).

Finally, the court defined “manufacturer” as “[not only] the
original manufacturer (one who produces articles for use or
trade), but also a subsequent entity that substantially modifies or
materially alters the product through the use of different compo-
nents and/or methods of assembly.” Harris v Gill, 585 So. 2d
831, 836 (Ala. 1991) (discussed infra).

In order to maintain a (c){2) cause of action, the plaintiff is not
required to provide evidence demonstrating that the co-employee
defendani(s) intended to harm the plaintiif. Rather, it is the willful
or intentional removal of a safety guard or device, regardless of
the intended result, that will incur liability under (¢)(2), Bailey v
Hopg, 547 So, 498 (Ala. 1989) (discussed infra). However, fore-
seeing the danger resulting from the removal of the safety
guardfdevice is required for a (e)(2) claim. To establish a prima
facie claim under (c)(2), the plaintiff must show:

I. The safety guard or device must have been provided by
the manufacturer of the machine;

[2%)

. The safety guard or device must have been removed from
the machine,

3. The removal of the safety guard or device must have
occurred with knowledge that injury would probably or
likely result from that removal; and

4. The removal of the safety guard or device must not have
been part of a modification or an improvement that rendered
the safety puard or device unneccessary or ineffective.

Harris, 585 5o. 2d at 835,

On its face, (c)(2) appears to limit the willful conduct under that
definition to situations where there was an affirmative removal of
a safety puardidevice. However. the Alabama Supreme Court has
broadened that definition in several ways. These expansions will
be examined before various (c)(2) cases are reviewed.

In an early 25-5-11 case, the Alabama Supreme Court articulat-
ed the first expansion of the statute. See Bailey v. Hogg, 547 So.
2d 498 (Ala. 1989). The plaintiff in Baifey had a thumb amputated
by a pulley inside a concrete plant; his employer had recently pur-
chased the plant from another company. Sailey, 547 50. 2d at 495-
99, The machine arrived with a guard designed to cover the injury-
causing pulley, but the employer had failed to install the guard, 1d.
at 499, The co-employee defendant testified that he knew the
euard was delivered and not installed, but did not know why it
was not installed. Jd. The court reviewed the legislative intent
behind 25-5-11 and noted “the important public policy of promot-
ing safety in the workplace and the importance of such guards in
providing such safety. The same dangers are present when an
available safety guard is not installed as are present when the same
guard has been removed.” Jd. ar 499-5(4)." The court held that a
willful and intentional failure to install a guard provided by the
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manufacturer is the equivalent of removing a guard or device, and
is therefore actionable conduct under (c)(2). While this opinion
scems 10 make sense on several levels, the court, at best, noted
evidence that Hogg merely negligently or recklessly failed 1o
install the guard, which is arguably a departure from the “willful”
standard found in the plain language of 25-5-11. This expansion,
however, continues (o be good law to this day.

Another expansion of the plain language of (¢)(2) came two
years later in Harris v. Gill, 585 So. 2d 831 (Ala. 1991). In that
case, the plainiiff was injured in a punch press accident. Harris,
585 So. 2d at 833. The imjury-causing press was delivered to the
plaintiff s employer years earlier with no safety devices whatso-
ever, /d. The company, however, added two mechanisms to the
machine—palm buttons and a foot control pedal—to enable the
operator 1o activate the press, fd. However, if the operator was
using the foot pedal, the palm buttons were inoperative. Id. at
836. After laying out the prima facie case under (c)(2) (listed
supra) for the first time and defining “manufacturer™ (discussed
supra), the court held that bypassing a safety device—the palm
buttons—is the equivalent of “removing”™ a safety device or
guard under (¢)(2). fd. a1 837,

A final early expansion of (¢)(2) occurred in Moore v. Reeves,
589 S0. 2d 173 (Ala. 1991). In Moaore, the plaintiff, a security
guard for a school, was injured when the driver's side door on a
patrol car came open during operation causing him to fall out of
the vehicle. Moore, 589 So. 2d at 175. Moore presented evi-
dence that his supervisors knew of the disrepair of the vehicle
and still required him to drive it on the day of the accident. /d.
After providing a (new) definition of a “safety guard or device”
the court looked to the policy articulated in Bailey and held that
“the failure to maintain and/or repair a safety guard or device
provided by the manufacturer of a particular machine would be
tantzmount to the ‘removal of® or the *failure 10 install’ a safety
guard or device.” Id. at 178.

In sum, the three main expansions of (¢)(2) outside of that
delinition’s express language are: (1) failure to install (Bailey);
{2) by-passing the safety guard/device (Harrix); and (3) failure
to repair (Moore).

This expansion of 25-5-11(c)2) did not continue beyond the
early 1990s, however, and this definition remains a fairly nar-
row cause of action. In Reed v. Brunson, 527 So. 2d 102 (Ala.
1988) (also a very important (c)( ) case, as noted supra), the
court limited the safety device at issue to one that covered the
injury-causing part of the machine. Mr. Reed's hand was injured
when it was caught in a "nip point” on a rotating concrete drum.
Reed, 527 So. 2d at 104, A safety guard for another part of the
concrete mixer had been removed, but Reed was not injured by
that pan of the machine. Id. at 121. The court held that mere
removal of a safety guard is not enough 1o maintain a (c)(2)
claim; the removal of the guard must have proximately caused
the plaintiff’s injury. /d. Moreover, even if the safety guard was
removed from the injury-causing area of the machine, it is still a
Jury question as to whether the removal caused the injury, See
FPressley v. Wiltz, 565 So. 2d 26 (Ala. 1990) (holding that
removal of safety rails installed only for a management visit
may not have been the cause of plaintiff’s injury and left it for
the jury to determine that question of fact): see also Landers v.
'Neal Steel, Inc., 564 So. 2d 925 (Ala. 1990) (holding that if
injury would have occurred regardless of a previous by-passing
of a safety switch, the causal connection for a (¢)(2) claim could

not be made). Finally, the court has held that merely asserting
that a safety guard/device should have been placed on a
machine is not sufficient for maintaining a (e)2) claim if the
plaintiff cannot show that the goard was part of the originally
manufactured machine or that such a guard is available, even if
the employer was the manufacturer. Kruszewski v Liberty Mut,
Ins. Co., 653 So. 2d 935 (Ala. 1995).

The court also refused 1o allow for (c}(2) claims alleging the
“constructive removal™ of a safety device. See Cumbie v. L&A
Contracting Co, Inc., 739 So. 2d 1099 (Ala. 1999), In Cumbie,
the employer welded an otherwise removable crank handle to a
machineg; the handle spun freely and hit the plaintiff in the eye,
causing an injury. Cumbie, 739 So. 2d at 1100. The court ana-
lyzed the three previous expansions of (c)(2) (Bailey, Harris,
and Moore) and declined 1o further expand that definition to
include the “constructive removal™ of a safety device, i.e. since
the handle was designed 1o be removable, welding it changed
the nature of the handle and increased the risk of injury. /d. a
1103. The Cumbie court concluded by noting that (c)(2) “cannot
be construed to allow a co-employee action in every situation
where an employee is injured on the job and that any change in
the limired right of action provided for in [{¢)2)] must be left to
the legislature.” [d. at 1103-04 (citation omited) (emphasis
added). The court also refused to expand (¢)(2) to include pro-
viding a safer workplace by installing better lighting. See
Blackwood v. Davis, 613 So. 2d 886 (Ala. 1993) (plaintiff was
injured when he fell in a dark stairwell). Finally, the coun
refused to classify a failure to follow a safety rule as the equiva-
lent of removal of a safety guard/device; such an action, howev-
er, may be actionable under (c)(1). See Williams v. Price, 564
So, 2d 408 (Ala. 1990),

As the language of (¢)(2) indicates. an important factor is
whether the manufacturer originally made the machine with the
safety device or whether one was added later. In Burken v
Loma Mach. Mfg., Inc., 552 So. 2d 134 (Ala. 1989), the plain-
GfT injured his arm while operating a billet saw, Burkett provid-
ed substantial evidence that his employer had doubled the
exposed area of the saw blade and that the co-employee defen-
dants failed to add a splash guard, even though such a guard
was nol included as a component when the machine was pur-
chased. Burketr, 552 So. 2d at 137. As for the alteration of the
exposure area for the saw blade, the court held that since the co-
employee defendants were not employed by the company when
that alteration was made, they could not be liable for that alter-
ation. fd. The court also ruled in favor of the co-employees on
the failure to add a splash guard. Jd. As to that claim, the court
held that “[t]here is no duty under § 25-5-11{c)(2) on co-
employees to add safety guards that the manufacturer fails 1o
provide.” Id. at 138 (emphasis added). In addressing Burken’s
argument that the co-employee defendants should have added a
splash guard afier previous employees had expunded the area of
the exposed saw blade, the court went on to add, “Section 25-5-
I He)2) does not require co-employees to add a safety device to
compensate for the willful removal of one by previous employ-
ees.” Id. This case shows an unwillingness by the court to
impose liability on supervisors for the willful acts of their pred-
ecessors. Essentially, it limits the focus to the actions of the co-
employee defendants, which appears to be consistent with the
intent of the legislature. See id.; see also Ala, Code § 25-5-14
(providing the legisiative intent behind 25-5-11). In a similar
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case, the court has held that there is no duty to upgrade safety
devices afier delivery of the machine from the manufacturer.
See Thermal Components Ine. v. Golden, 716 So. 2d 1166 (Ala.
1998); see also Crawford v. Martin, 733 So. 2d 387 (Ala. Civ.
App. 1997} (affirming summary judgment in favor of the co-
employee defendants when neither the “safety device™ at issue
nor its recommended replacement system were provided by the
manufacturer). Finally, the court has held that even if OSHA
cites an employer for failing to have certain safety guards, if the
machine was delivered by the manufacturer without those
guards, co-employees cannot be fiable under (c)(2). See Harris
v Simmons, 585 So. 2d 906 (Ala. 1991).

Several cases provide some insight into the liability of supervi-
sory co-employees following a plaintiff’s on-the-job injury. In
Cunningham v. Stern, 628 So. 2d 576 (Ala. 1993), the plaintiff
was injured by a punch press that was criginally manufactured
with a selector switch allowing the operator to select either the
palm bottons or the foot pedal as the activation device. The
employer had previously modified the safety devices by adding
wiist bracelets designed to pull the operators’ arms clear of the
press area when the machine was activated, but those bracelets

failed at the time of the accident. Cunninghan, 628 So. 2d at 577.

Plaintiff offered evidence that the palm press buttons had been
deactivated. Id. at 578. The court reversed summary judgment
and held that whether or not the addition of the bracelet system
made the palm buttons unnecessary was a jury question. fd,

In Kirk v. Klements, 628 So. 2d 580 (Ala. 1993), the plaintiff
had three fingers amputated while operating a grinding
machine; a piece of wire mesh that was designed to cover the
grinding wheel was not in it proper place and plaintiff's hand
slipped through a small gap and came into contact with the
wheel. Kirk, 628 So. 2d at 581, The plaintiff testified that he did
not know who was responsible for causing the gap in the wire
and the co-employee defendants testified that they were not
responsible for the defect in the mesh. /d. The court pointed to
an important step taken by the co-employees in their motion for
summary judgment: making a prima facie case of nonliability.
fd. av 582. This showing shifted the burden to the plaintiff 1o
present evidence that the co-employee defendants were respon-
sible for causing the wire mesh to be altered. Id. While this bur-
den shifting is normal at the summary judgment stage, it shows
how a defendant can place the burden on the plaintiff to bring
forward specific evidence of liability beyond merely alleging a
responsibility for removal of a safety guard/device.

An important case in the context of claims against superviso-
ry personnel is Raines v. Browning-Ferris Indust. of Ala., Inc.,
638 So. 2d 1334 (Ala. Civ. App. 1993). In Raines, the plaintiff
was injured when the door of a vehicle opened unexpectedly.
Raines, 638 So. 2d at 1338, The co-employee defendants testi-
fied that they had no knowledge of previous problems with that
door even though several former employees presented evidence
that the door had malfunctioned in the past. /d. Additionally,
there were no maintenance records evidencing any problems
with the door. Id. The court, while finding that there was insuf-
ficient evidence for any kind of 25-5-11 claim, noted that (c)}(2)
“states that the willful or intentional removal of a safety guard
or safety device from a machine with knowledge that injury or
death would likely result from such removal is ‘willful con-
duct.”™ Id. Here the court relied on the express language of
(c)(2). Moreover, the court, in a general discussion of 25-5-11,
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has also observed that “[t]he position he occupies, without
more, cannot serve as a basis for a co-employee’s liability”
under (c)(2). See Thompson v. Liberty Mut. Ins. Co., 552 50, 2d
129 (Ala. 1989),

25-5-11(c)3) or “Intoxication”

The third definition of “willful conduct” provided in 25-5-
11(c)(3) (hereinafter “(c)(3)"") reads as follows:

(c) As nsed herein, “willful conduct™ means . . .

(3) The intoxication of another employee of the
employer if the conduct of that employee has
wrongfully and proximately cavsed injury or death
to the plaintiff or plaintiff's decedent, but no
employee shall be guilty of willful conduct on
account of the intoxication of another emplovee or
another person.

Unlike 25-5-11(c)(1), where there must be a finding of intent
to injure, no such requirement is present in (¢)(3). See Hobden
. Snow, 551 So. 2d 317, 319 (Ala. 1989) (noting that unlike
other provisions in 25-5-11, (c)(3) “does not require an intent (o
intoxicate the employee™).

Only two appellate cases have directly addressed this defini-
tion since its passage in 1985, both decided in the late 1980s.
The first case was Rudolph v. Gwin, 526 So, 2d 581 (Ala. 1988).
In that case, the plaintiff, a garbage collector, was injured when
the garbage truck backed over him; he sued the co-employee
driver of the truck, Rudelph, 526 So. 2d at 582, The plantiff
alleged that Gwin had been drinking a beer immediately prior to
the accident. /d. He could not, however, provide any other evi-
dence of intoxication. /d. at 583. In affirming summary judgment
in favor of the co-employee defendant, the court first looked to
various definitions of “intoxication™ since the legislature did not
provide a definition in the statute. fd. at 583-84. The court went
on to note that “one who 15 “intoxicated” is distinguishable from
one who has been ‘drinking,’ because not every one who ‘drinks’
an alcoholic beverage will be “intoxicated.” /d. The court con-
cluded that mere evidence of drinking, without evidence of
intoxication, will not support a (e)(3) claim. [d.

The other (c)(3) case was decided a year after Rudolph. See
Hobden v. Snow, 551 So. 2d 317 (Ala. 1989). In Hobden, an
injured plaintiff (and his wife) sued the owners of the company
for which he worked for the actions of a co-emplovee (Holt).”
Hobden, 551 So. 2d at 317-18. Plaintiff offered testimony that
Holt was intoxicated on the day of the injury and that the Snows
had purchased wine for him on several previous occasions. d.
at 318. The Snows admitted to having knowledge of Holt's
intoxication while at work, but denied ever buying alcohol for
him. fd.

The court began its analysis in Hebden by defining who could
be liable under (c)(3). First, it noted that a co-employee who
knew of intoxication could not be liable for the behavior of other
employees. fd. at 319 (citing the last phrase in (c)(3)). Officers
and directors, however, can be liable under (c)(3). /4. The coun
held that the “legislature did not intend for the officer or director
who has been put on notice of an employee’s intoxication at work
should be protected from hability when he acquicsces in the
intoxication.” Jd, Since there was evidence that the owners of the
company knew of Holt's intoxication, the court reversed summa-



ry judgment in favor of the defendants. While this conclusion
may pass the “common sense™ test, it certainly is an expansive
reading of (c}(3) and 25-5-11 in general, Even though 25-5-11 is
a provision of the Workers' Compensation Act, the court appears
1o be incorporating the general employer liability principles of
tort law into what is, at least on its face, a narrow cause of action.
A second expansion that occurred in this case is the allowance of
plaintiff's wife as a co-plaintiff. Under 25-5-11(a), the statute lists
possible plaintiffs as “the employee, or his or her dependents in
the case of death.” (emphasis added). A suit by the dependent of a
surviving employee appears to expand the scope of 25-5-11,
Moreover, in light of the fact that the statute is part of the Act
which gives employees rights against their employers for work-
related injuries, it is difficult to see how the dependent of a living
plaintiff-employee is a proper plaintiff in a 25-5-11 suit.

To summarize, 1o make a claim under (¢)(3), the plaintiff must
prove that another employee was intoxicated and that as a result
of that intoxication, the plaintiff was injured. Moreover, it is not
just the intoxicated co-employee who may be liable; supervisory
personnel may also be linble it they knew of the intoxication and
ook no steps 1o prevent the intoxicated employee from working.

25-5-11(c)4) or “Safety Violation”

The fourth definition of “willful conduct™ provided in 25-5-
11{c)K4) (hereinafter “(ci4)”) reads as follows:

(c) As used herein, “willful conduct™ means . . .

(4} Willful and imentional violation of a specific
writien safety rule of the employer afier writien
notice to the violating employee by another employ-
ee who, within six months after the date of receipt
of the written notice, suffers injury resulting in
death or permanent total disability as a proximate
result of the willful and intentional violation. The
written notice to the violating employee shall state
with specificity all of the following:

a. The identity of the violating employee.

b. The specific written safety rule being violated
and the manner of the violation.

c. That the violating employee has repeatedly and
continually violated the specific written safety
rule referred to in b above with specific refer-
ence 1o previous times, dates, and circumstances.

d. That the violation places the notifying employee at risk of
great injury or death.

A notice that does not contain all of the above ele-
ments shall not be valid notice for purposes of this
section. An employee shall not be liable for the
willful conduct if the injured employee himself or
herself violated a safety rule, or otherwise con-
tributed to his or her own injury. No employee shall
be held liable under this section for the violation of
any safety rule by any other employee or for failing
to prevent any violation by any other employee.

Like (c)3), this definition has not be subjected to much judicial
scrutiny. There are a couple of key phrases in (c)(4) worth point-

ing out before delving into the case law. First, this is the only
“willful conduct™ definition that limits causes of action based on
the severity of the injury involved. A (c)(4) action can only be
maintained if the plaintff died or was permanently disabled.
Consequently, an employee who was injured but later fully recov-
ered cannot maintain a (¢)(4) claim. Another foundational issue
for (ci4) is the mens rea involved. A (c)(4) plaintiff is not
required to show that the co-employee defendant intended that an
injury occur. Rather, the plaintiff must prove that the defendant
willfully violated a safety rule. See, e.g., Haisten v. Audubon
Indem. Co., 642 So. 2d 404, 406 (Ala, 1994) (citations omitted),

As the text of (c)(4) indicates, liability will be imposed on a co-
employee if be or she, after receiving a written waming contain-
ing specific information from the injured emplovee regarding vio-
lation of a safety rule, willfully violated that rule and that viola-
tion resulted in death or permanent disability for the reporting co-
employee. It is the format of the written notice that has been the
subject of many of the (c)(4) cases. One of the most important
(c)H4) cases was Layne v Carr, 631 So. 2d 978 (Ala. 1994). In
Layne, a foreman in a coal mine was injured while wading
through some water on the mine floor. Layne, 631 So. 2d at 980,
Prior o the shift during which Layne was injured, there were sev-
eral safety “write-up's” addressing the accumulation of water. Jd,
It was these write-up's that Layne contended satisfied the written
notice requirement of (c)(4). Id. at 983, In addressing his (¢)(4)
claim, the court made several important observations about the
wrilten notice required in (c)(4) cases. First, the notice mus! come
from the injured employee, Id. Additionally, the notice must be
given to the offending employee(s). ki Finally, the written notice
must “substantially conform to the requirements” listed in (ch4).
Id. While the “substantially conform™ language leaves a little
room for interpretation, the tone of Lawne is strict as to the
requirements for maintmning & (c)(4) action. The court has never
allowed the wamning 1o be oral instead of written. See Scort v
Gioins, 677 So. 2d1 154 (Ala. 1996) (holding that oral complaints
about violations of safety rules are not sulficient for the purposes
of maintaining a (ci{4) cause of action).

Another important factor in a (c)(4) case is the source of the
writlen waming. While Layne makes it clear that the waming
must come from the injured employee, not every injured employ-
ee who submits a waming can maintain a (¢)(4) action. In Maro
. Sizemore Sec. Intern,, Inc., 678 So. 2d 1127 (Ala. Civ. App.
1996), a former safety inspector was terminated and alleged that
she was terminated for writing safety reports thal were 100 strict.
The appellate count held, however, that (¢)(4) was not enacted to
protect a person whose job duties require him or her to submit
written safety complaints, Maro, 678 So, 2d at 128, Alabamu
courts have held that the following safety documents will not sat-
isfy the requirements of (c)(4): a safety complaint that does not
substantially conform 1o the requirements listed in (ci{4) (see
Layne supra); a citation from the Mine Safety & Health
Administration” (see Pirts v. Beasley, 706 S0, 2d 711 (Ala. 1997);
Coates v. Guthrie, 707 So. 2d 204 (Ala. 1997)°

Conclusion

Section 25-5-11 remains a narrow cause of action. As the
above discussion indicates, these co-employee cases tend 1o be
fact-specific. When these cases are evaluated, along with the
narrow provisions of the statute, it is clear that co-employee
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claims are generally difficult for plaintiffs to win. The develop-
ment of 25-5-11 claims is consistent, on the whole, with the
legislature's intent, almost 20 years ago, when it passed a nar-
row co-employee exception to the exclusivity provisions of the

Alabama Workers” Compensation Act. [

Endnotes

1. One uncertain issue reganding proper plaintiffs can be found in 25-5-11(d). That peo-

vision includes the foliowing sentence: "If the injured employee has no dependant,
tha personal represantative, m the event of death, may bring a cvil action against

the other party to recover damages without regard to this chaptes™ This phrass may

be Interpreted to grant the persanal representatives of a deceased employes the
night to maintain a cause of Ettien against co-employess for willhl conduct

However, the case law is anything but clear as 1o whether this phrase creates anath-

et group of proper plaintiffls—the persanal representative of a dependentless

deceased employes. For a discussion of this issue, see Tucker v Molden, 761 So. 2d

968 [Ala. 20000,

2 Cases addressing the “waight of evidence™ for (1) claims Enclude: Baville ¥
Spencer, 568 S0, 2d 1224 (Ala. 1990) [affirming summary judgmant for co-amplayes
defendant following 2 manbus (drivan by the defendant) accident whera two other
passengars testified that Spencer was not driving too fast and that it was comman
for manhuses to derail); Grimes v Stewart, 628 So. 2d 467 [Ala. 1993) (reversing a

jury vardict for plaintiff in & workplace exposura case whera plaintiftf alleged that he

contracted [sukemia; court hald that if there is confleting feshmany &3 10 tha cause
of tha llinass, the co-empioyee defendants could not have kmown “with any degroa

of certainty, much less substantial certainty™ that the exposure would couse Stowart

to contract leukemial; Lee v Longham Steaks of Ala, e, \B62 So. 2d 672 [Ala
1995) {atfirming summary judgment for defandant in a case involving an mjury fol-
lowing “horseplay” at work: the court held that since Lee testifiad that she didnT

think the co-employes defendant intanded 10 harm hay, she could not show amything

mate than nagligence and a parception of a risk of injury. neither of which will sus-
tain a (e 1] claim], Sowth v Lewis, B84 So. 2d 1317 {Ala. Civ, App. 1996 (affirming
sumnmary jisdgment for defendant in case iwolving a fata! electrocution of an

employee of a tree company where superviscer co-amployes defondant had previously
warmed the decedent of the dangar of the power Tines bafore the sccident], Williams

v Frice, 564 S0 2d 408 (Aka 15%0) {affirming semmary judgment for defendant and
mating that "a purpose, intent, or design to injere another was not intanded to be
reasonably inferable from evidance showing only knowladge and appreciation of &
risk of injury or death”™); Fressley v Wiltz, 565 So. 2d 26 [Ala. 1990) [affirming sum-

mary judgment for defendant on (e 1) clam; the court noted that if the co-ampioee

dafandant actually used the same maching that plaintitf alleges caused s injury,
there cannot be substantial certainty that the co-employae would hive known that
injury woukd follow from his actions),

3. (Cases that focused on the “degree of knowledge™ required by the co-employes

dafandant in & [c)1) case inchude: Towmsend v Gereral Motors Cora, 682 So. 2d 411
{Ala. 1934) [affirming summary jodgment for defendant in @ case imoting the injiry

of garbage collectors whan the brakes of their garbage truck failed resulting ina

crash; while plaintitts presented evidence that soms of the co-employee defendants

knew of the brake problems, the court focused on the fact that nane af the co-
emplayes defendant knew the plaintitfs would be using that truck the day of the

accident); Cooper v Nicoletta, 797 So. 2d 1079 (Ala. 2001] [affirming summary judg-

ment for defendant in case imvolving an injury which occerred when plaintiff was

emptying & targe vat; court held that since thare ware no prier aooidenis when using

the procedure for emptying the vat during the ten years that the procedurs was
used, thera cannot be “substantial cerainty” that infury would follow from having
the plaimiff empty the vat using that procadure); Hawis v Simmons, 585 So. 2d %06
[Ala. 1991} {atfirming summary judgment for defendant in a case imabving & pumch

Kevin W, Patton

Eman Pation praciices in the Birmingham olfice of Mamasi,
Cooper & Gale, PC. Patton recened his urdocgradunte degien
from thir Unted Seates Nanad Acsdarmy arnd his liw dagree from
Duke University Schoal of Law.

press injury whera DSHA had previooshy cited the comgany for regulatson violations
related to punch presses; court found that “substantial cenainty” prong of the Read
test was not satisfied despite 1he prioe citations for the punch press since the prass
had been operated for an extended paricd without an injuryl;, Warren v Wester, No.
2001010, 2002 WL 168648 (Ala, Civ, App. Fab. 1, 2002) (affirming summary judgmnt
for defendant where only one OSHA citation had been issued and since it was not
a"repeat” offanse, there could not be “reasonable certainty” that an injury would
{ollow the co-employves defendants’ actions), Hallmaek v Duks, 624 So. 2d 1058 (Ma,
1993) [halding that the failura 1o inspect a pipa system that was ordered to be
drained may b negligence, but is not the type of conduct that is actionable undar
{eH1): the plaintiff was injured when a pipe holding caustic liquid burst while he was
attempting to repair a leak in that pipe after his supervisor falled to inspect the tank
1o verify that the system was drained properly}

. Over B0 parcent of the reponted 75-5-11(c) cases addressed a claim under (o)), in add

tin 1 injuries ansing from a specific accident, (X2} claims can also be mamtained for
occupational diseases. Ses Namisio v Aske Chem. Co, dnc, 671 So. 2d 1380 [Ada.
1885) the safery dovice af issue was 8 respirator, bet the court held that zince tha
human body is not a “maching,” the plaintiff could ot maintain a (o2} claim],

When & device serves multiple purposes, if one of the purposes is to pramote satety,
the court has held that a (c)2) claim can be mantained il that device is removed o
naf repaired.  Sea Smith v. Wallace, 681 So, 2d 207 |Als. 1995) halding that a wol
rest served two purposes: to hold tools and to protect the machine oparator’s hands
from being pulled into the macking|

., The Bailay court also noted; “[tlo hold that the willful and intentional failure 10

install an availeble safety guard is not actionable would allew supenasory empioy-
85 to overses assembly of new machinery, instruct thair employess not 1o install
the safety guards, and then, when &n employes is injured dues 1o the lack of a safety
qguard, claim immunity from suit® Baiey, 547 So. 2d ot 500. Of course, the court
falled to artsculate wiy an employer would want 10 do such & thing when it could
just as easily install the device, This appears to foreshadow the pro-plaintiff expan-
sionist treatmant of 25-5-11 that would follow Bailey,

While 25-5-11(b) states "I peesonal injury o death to any employes results from
willthil conduct, as defined [in (cll, of any officer direcior, agent, or employes ... "
the caurt clearly expanded the scope of 25-5-11 in tha Hobden case by such & loose
intarpretation of {ci3)

While the question of whether an 05HA citation satisfies the requiraments of {cl{d)
has not been addressed directly, @ strong amument could be made that the strang
similarity between MSHA and OSHA citations indicatas that OSHA citations nat
ariginated by the injured smploves would nat be enaugh to maintain a (e claim.
But see Morgan, infra.

It is alsa mportant to note that anothes provision in the Act implicates (chd) as wall,
Under Section 25-5-11.1 {ihe retaliatory discharge statute), “No employes shall ba
terminated by an employer . solely because the employes has filed a written
natice of violation of a safety rule pursuant to subdivision (cH4 of Section 25-5-11.°
Essentially, 25-5-11.1 prohibits retaliation against an employes who made a [chd)
repat, even if the safety violation never resulted in an injury or death. For an analy-
sis of this provision, sse Mogan v Novtheast Ala, Reg | Med. Cir, 624 So. 2d 560,
67 [Ala. 1993) (holding that the legisiature did not intend 1o impose the strict
reequirements for [ci4) reparting on 25-5-11.1 claims and noting that "[there are
legitimate reasans for imposing a swict notice-filing requirements before a co-
employee cin be said 10 be engaging i ‘willful conduct” that injures the comptaining
employee, but these reasons do not apply 1o tha palicy of prohibiting empleyers from
firing employees for complaining about safety vielations™ (emphasis added|): see
alsa Rowe v Wiods Assoc., dee, 595 50, 2d 1210, 1212 |Ala. Civ. App. 1997) (hald-
i than "Section [ck#) provides a mechanism for employess o report & viakation of 2
spcific written safety rule of the employer by a co-employee in order 1o presane @
possibie future cause of sction against that co-employee for injury resulting from a
vinlation of satety rules by that co-employes”].

William L Campbell, Jr.

‘Wilkam Comgrbet] practices in the Birmingham office of Maynastd,
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War Stories

here was a gentleman, whom we shall refer to as Junior,
I who committed a burglary, was caught, tried, convicted

and sentenced to the penitentiary. After having served
about eight years, he was released on parole. One week into his
parole, he was caught comminting a burglary, was tried, con-
victed and sentenced. After having served an additiional ten
years, he was paroled. About two weeks into this parole period,
he was caught committing a burglary—and | got appointed to
represent him

Junior has spent all but three weeks of the past 18 years in the
penitentiary. He does not know that you cannot enter someone
else’s residence. Junior is not among the intellectually blessed.

During the course of trial preparation, | inquired of Junior as
to why he entered his neighbor's residence. He told me that he
went in (o use the telephone. He 1old me that his mother, with
whom he was residing, also borrowed that neighbor’s tele-
phone. Additionally, his sister frequently used the neighbor’s
telephone. Also, Junior insisted that he knocked on the fromt
door before he climbed in through the bathroom window to
horrow the telephone.

The neighbor, who was asleep and thus failed to answer the
knock on her door, was awakened by the sounds of Junior coming
in through her bathroom window. When she woke up, she looked
and saw Junior, recognized him, screamed out his name and
called the police. The police, fortunately, were on the scene in
time 1o catch Junior climbing out of the bathroom window,

Having no other credible defense, 1 decided to use permission
to use the telephone as our defense

I put Junior on the stand to testify,

Question: Did you knock on the front door before you entered
this house?

Answor: Yes, | did.

Question: Have you entered this house before with permis-
sion?

Answer: Yes sir, | have.

Question: Have you used the telephone in this residence
before?

Answer. Yes sir, | have

Question: Have you had the owner’s permission to use her
telephone?

Answer:. Yes sir, | have,

Question: Does your mother borrow your neighbor's tele-
phone?

Answer: Yes sir, she does

Question: Does your sister borrow your neighbor's telephone?

Answer: Yes sir, she does

Question: Does your family frequently go in and out of your
neighbor’s house using her telephone?

Answer: Yes sir, we do,

Question: In fact, you all treat this telephone as if it were
yours and you've had your neighbor's permission to
tlo that, haven't you?

Answer. Yes sir, we do.

i

: () ! I |:.|' .-Ilu-i :
% I’'m calling ﬁ'f'r l|a
Q neighhur‘silmglw i

Ul checking]for
A\ burglirs.

Question: So, you are telling the court that you entered this
residence not to commit a crime but to use the tele-
phone?

Feeling as accomplished as | might, I sat down and wmed
the questioning over to the district attorney.

Question: Tell me again why you entered this lady's residence.

Answer: | was checking for burglars.

(This was the first time | had heard this rendition of the facts.)

Question: You were checking for burglars?

Answer: Yes sir, we had had some burglaries in the neighbor-
hood and | was checking for burglars.

Question: Oh, there had been some burglaries? Did you commit

those, too?

Nao sir, | was in the penitentiary when those happened
To this day. that case still holds the record for the quickest
verdict in the history of Pike County, Alabama. The jury actual

ly deliberated in the box, At the close of the judge's instruc-

tions, the jurors sat still, gazed at one another, then collectively
shook their heads at the judge, announcing the guilty verdict.

The judge admonished the jury that they would have 1o go
oul, pick a foreman, deliberate, and then return their verdict,
upon which the jurors took a water break and, within five min-
ules, returned with a guilty verdict.

The last time I heard from Junior, he was safe and sound at
home—in the penitentiary, [ |

Answor

—Joel Lee Williams, Tray

The Alabama Lawyer is looking for “war stories” to
publish in upcoming issues, humorous tales and
anecdotes about Alabama lawyers and judges.
Obviously, for such stories to be published, they must
be (a) true, (b) amusing and (c) tasteful. Send your I
reminiscences to: The Alabama Lawyer, PO. Box
4156, Montgomery 36101, Be sure to include your
name, address and a daytime telephone number, in

tau we need to contact vou.
- — _—— -_l_]
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Family Law Section
Celebrates 16 Years of Service

BY ROBIN L. BURRELL AND GORDON BAILEY

created in 1984, and the first chairperson 1o serve was
Sam Rumore, The section is generally recognized as

being one of the most active sections in the bar, from its incep-
tion until the present time. Currently, the section has over 200
members, and the current chairperson for 2002-2003 is Leslie
Barineau of Birmingham.

At this year’s Divorce
on the Beach XV1 semi-
nar held May 30th
through June 1st, the
Family Law Section cele-
brated 16 years of service
io its members by inviting
and hosting all of the past
chairpersons o return as
program speakers.

"Welcome Back™ was
the theme song of the
event as all of the past
chairpersons (introduced
by an appropriate “Golden
Oldie” musical selection) returned to present various timely pro-
grams, including a case law update, the art of mediation and a
panel discussion addressing typical family law issues con-
fronting the members in their daily law practice. Each of the

T he Family Law Section of the Alabama State Bar was

Current chairperson Leslie Barineau
(2063 ) with her son, Alexander

Past chairpersons pictured with their Family Law Section medallions
are left to right: Front row — Tim Smith (1977 ), Amy Slayden (1994),
Hon, Vanzetta McPherson (1986), Robin Burrell (2001 ), Jerile¢
Sutherlin Lewallen (1990), Steve Amold { 1989), Sam Rumore ( [985),
Gorden Bailey ( 1998); Back row — Randy Nichols {1992), Hemdon
Inge (1995), Bill Blanchard | 1993}, Mike Manasce (1991 ), Joe Sullivan
(1987], Ron Bovd (1999), and Drew Whitmire { 1996). Not Pictured —
Rick Fernambueqg (1988) and Jelhn Wood (2000)

JANUARY 2003

Past chairpersans field guestions from the andience on various family
law issues during Diverce on the Beach — pictured left to right: Sam
Rumore (1985), Tim Smith (1997), Jerilee Sutherlin Lewallen (19940,
Steve Arnold (198%9), Hon, Vanzetta MoePherson [ 1986), and Joe
Sullivan { 1987),

past chairpersons received a commemorative Family Law
Section Medallion commissioned especially for this reunion.

Hosting this year's celebration of 120 attendees were Gordon
Bailey (past chair 1998) and Julie Palmer (seminar director),
along with the section chair for 2002, Noah Funderburg, and
chairperson-elect for 2003, Leslie Barineau. During the three-
day seminar, the section sponsored the Second Annual Silent
Auction which raised over $4,000, providing a donation of
$2.500 to the Big Oak Ranch. The amount of knowledge dis-
seminated at this seminar every year is only exceeded by the
amount of fun to be had by all. Participants enjoy a fun and
relaxed atmosphere with well-attended and enjoyable social
events, highlighted this year by the section’s own rock and roll
band, “The Marital Assets.” Mark your calendar for next year's
Divorce on the Beach XVIII, which is set for June 5th through
Tth, 2003, again at Sandestin, Florida.

“Family Law Retreat to Beach™ is a section joint venture with
ABICLE and is held every year in October in Gulf Shores. This
seminar is somewhat less rambunctious and more low key than
Divorce on the Beach, attracting between 110 to 125 attendees,
featuring both judges and attorneys as speakers.

For the past number of years, the section has published its own
newsletter, The Alabama Family Lawvyer, with articles of interest
1o its members, section information and interviews with family
law practitioners and family law judges. Several years ago, the



section decided to create and distribute to all members a directory
with a listing of all section members, both alphabetically and by
counties, to facilitate communication between section members
and 1o allow for referral of business. At this past Alabama State
Bar Annual Meeting in July, the section hosted approximately 80
members for our annual discession of current case law and devel-
opments in the practice of family law. Additionally, in 2000,
Noah Funderburg created a list serve for the section allowing
members 1o “chat” about areas of interest, seek advice and
apprise members aboul topics of significance. To participate, send
your e-mail address 10 Noah Funderburg at
proncah@comcast.pet, The service is free and limited to
Alabama lawyers. The section also maintains a Web site with
basic information about the section and, during the legislative ses-
sion, tracks the progress of bills that pertain to domestic relations
and related areas of practice at www.alafamlaw.org. Although the
section does not and is prohibited from espousing an official posi-
tion on any legislation, it does provide information to its mem-
bers regarding legislation that may affect their practice so that
individual members may do so on their own.

For the past two years, the section offered a “Road Show™ con-
sisting of meetings, cockiail parties or a CLE program to local bar
associations throughout the staie. If your local bar association
would like a section speaker 1o visil your area, please contact
Membership Commitiee Chair Melody Brooks of Anniston.
These opportunities for statewide discussion of family law topics
coupled with the section’s mentor program (which pairs new atior-
neys with “seasoned” attorneys) illustrate the section's endeavors
to augment each member’s family law practice. In 2000, under
Robin Burrell's leadership (past chair 2000, section scholarships
were established at the University of Alabama School of Law,
Cumberland Law School, Miles Law School, Jones Law School,
and the Birmingham School of Law. These are $500 scholarships
which are awarded yearly to the student with the best academic
grades in the Family Law Section at each schoaol.

Domestic relations law is a very stressful practice area by any
measure, requiring attorneys 1o have knowledge in the areas of
real estate, tax, probate, business, and other related practice
areas, as well as an ability 1o guide clients through an emotional
time in their lives. The Family Law Section strives to enhance

The Diverce on the Beach cocktail party crowd at the presentation of
the medallions to the past chairpersons, followed by entertainment
froom the section band, " The Marital Assers™

The section’s Sifemt Auction roised over 540,000 for this vear's law school
scholarships and a 32,500 donation o the Blg Ouk Ranch.

the quality of life for the domestic relations attorney in hosting
annual events which encourage comradery, and by disseminating
up-to-date information on new statutes and case law, as well as
promoting professionalism and civility in the bar. To join the
section, contact Brian Huff, 2801 University Blvd., Ste. 302,
Birmingham 35233, (205) 930-9000, |

The Family Law Section of
the Alabama State Bar presents
“Divorce on the Beach XVII,” June 5-7, 2003
Sandestin Golf and Beach Resort,
(800) 320-8115
(Hotel only — Group #310323)
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Alabama’s New
Mortgage bBrokers
Licensing Act

FWINDHAM

n May 30, 2001, Governor Don
Oﬂicge!man signed into law Act

No. 2001-692, known as the
Mongage Brokers Licensing Act (Act),
now codified at Section 5-25-1 et seq.,
Code of Alabama (Supp. 2001}, For the
first time, morigage brokers operating in
Alabama must be licensed and regulated
by the State Banking Depanment
(Department). Generally, a mongage
broker functions as an intermediary who
matches prospective home borrowers
with potential lenders.

The new Act attempts 1o close a gap in
the regulation of providers of consumer
real estate services, For years before the
Act’s passage, real estate agents, real
esiate appraisers and mongage lenders
were members of established industries
routinely regulated by various stale agen-
cies, During the 1980s and 19905, as the
financial services indusiry became more
diversified, an independent mortgage bro-
ker industry developed, offening to assist
consumers through the complicated maze
of financing and refinancing a home. The
National Association of Mongage Brokers
estimates that in the year 2000, 55 percent
of all home loans were originated by mon-
gage brokers.' Yet, the growth of this
industry has brought with it increasing
complaints of mortgage fraud and predato-
1y lending. Regulating mortgage brokers is
an attempl to curb these abuses. This arti-
cle will review the basic requirements of
the new law and the policies developed
thus far by the State Banking Department
in implementing the Act.

BV Y VAR
BY V LYNNI

Highlights of the
Mortgage Brokers
Licensing Act

The Mortgage Brokers Licensing Act
provides a statutory framework for regu-
lating morigage brokers in Alabama. The
farst threshold quﬂstinn to consider 1s,
“What activities are subject (o the Act?
The answer lies in the defimitions found
in Section 2 of the Act.

The Act defines “morigage broker™ as
“Any person who directly or indirectly
solicits, processes, places, or negotiates
mortgage loans for a borrower, or offers
to solicit, process, place, or negotiate
morigage loans for a borrower.” § 5-25-
2{9) (emphasis added). A “morigage
loan™ is defined as, “A loan or agreement
to loan money made (o a natural person,
which loan is secured by a deed 10
secure debt, security deed, mortgage,
security instrument, or other document
representing a securily interest or lien
upon any interest in a single-family to
four-family residential property located
in Alabama, regardless of where made,
including the renewal or refinancing of
any loan." § 5-25-2(10) (emphasis
added). “Residential property” is defined
as, “Improved real property used or occu-
pied, or intended to be used or occupied,
s the principal residence of a natural
person. The term does not include rental
property or second homes.” § 5-25-2(13)
{emphasis added).

Thus, the Act applies when a business
offers to find a mortgage loan for natural

-
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persons looking to buy or refinance a
home on land located in Alabama. This
definition implicitly includes out-of-state
morigage brokers brokering homes located
in Alabama. Lenders who actually fund
the morigage are still subject to licensing
under the pre-existing Alabama Consumer
Credit Act “Mini-Code.” § 5-19-1 er seq.
Some self-identified mortgage brokers
may actually be creditors under the Mini-
Code, as opposed to morigage brokers as
defined in the new Act. For example, the
depariment distinguishes between mori-
zage brokers that “table-fund” loans from
self-identified mortgage brokers with bona
fide warehouse lines of credit.’ Mortgage
brokers that merely “table-fund”™ loans
must obtain a mortgage brokers license,
while “mortgage brokers” with warchouse
lines are treated as lenders that must
obtain a Mini-Code license.

If & business falls within the definition of
a morgage broker, then, generally, the Act:

* Excludes specified persons from its
applicability.

* Requires morigage brokers o obtain a
license from the State Banking
Department.

* Establishes specific duties and restric-
tions for licensees.

* Provides enforcement mechanisms and
penalties for violations,

Exemptions from the Act

Even if a business falls within the
statutory definition of a mortgage broker,
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the Mortgage Brokers
Licensing Act explicitly pro-
vides 13 exemptions from
its applicability, § 5-25-3.
1f qualified for an exemp-
tion, then the morigage
broker is not required to
obtain a license or to
comply with any other
provision of the Act.

Thus, the second thresh-

old question to consider

is "‘does the morigage
broker qualify for one of
the exemptions under the
ActT” The Department con-
strues the Act’s exemptions nar-
rowly. See United Companies
Lending v. MeGehee, 686 So. 2d

1171, 1178 (Ala. 1996),

Most of the exemptions in the Act are
for persons already subject to regulation
by other government agencies. For exam-
ple, state and federal banks, credit unions,
trust companies and insurance companies
are exempl. § 5-25-3(1). Lenders licensed
under the Alabama Consumer Credit Act
*Mini-Code" are exempt. § 5-25-3(2).
National Housing Act lenders are exempt
if they are approved by the LS.
Department of Housing and Urban
Development (HUD) to conduct business
in Alabama. § 5-25-3(7); see United
Companies Lending v McGehee, 686 So.
2d 1171, 1179 (Ala. 1996). Securities bro-
kers are exempt. § 5-25-3(10). Even state
bar members are exempt when their mori-
gage brokering services are incidental to
their legal practice. § 5-25-3(3).

The Act also provides exemptions for
rare instances of mortgage brokering. For
example, a person may broker one mori-
gage loan a year without complying with
the Act. §5-25-3(8). Persons performing
an acl relating 1o mortgage loans pur-
suant to a court order are exempt. § 5-
25-3(4). And employers who offer mort-
gage brokering services for their employ-
ees are exempt. § 5-25-3(9).

Requirements to Obtain
A Mortgage Brokers
License

The Mortgage Brokers Licensing Act
requires all nonexempt mortgage brokers
to be licensed by the State Banking

Department as of January 1, 2002, § 5-
25-4{a). Mongage brokers must obtain a

license for each office location, § 5-25-
4(b). The cost of the license is $500 per
year, plus a $100 fee to investigate the
application. § 5-25-5(c)(1). Applicants
must have a minimum net worth capital
of $25,000 and six letters of reference
concerning the applicant’s experience
and reputation. § 5-25-5(c). The Act also
requires applicants to obtain 12 hours of
continuing education approved by one of
the following entities: the Alabama
Mortgage Bankers Association, the
Mational Association of Mortgage
Brokers, the Alabama Mortgage Brokers
Association, the Alabama Bankers
Association, or the National Minority
Morigage Bankers Association, § 5-25-
S5(b)6) (as amended).

Applicants for a mortgage brokers
license must compleie a two-page appli-
cation under oath on the department’s
goldenrod-colored forms. The application
requests information on the applicant’s
principals and officers. The department
cannot issue a license to any applicant
with a principal or officer who has been
convicted of a felony of any kind, or any
crime, including misdemeanors, involving
breach of trust, fraud or dishonesty. § 5-
25-6ic). The following attachments must
accompany the application: (1) resumes
of all owners or principals; (2) a business
plan; (3) proof of continuing education;
(4) a financial statement prepared by a
Certified Public Accountant; (5) three let-
ters of reference regarding the applicant’s
reputation in the community; (6) three
letters of reference from lenders: (7) a
certified copy of its Articles of
Incorporation and By-laws, or equivalent
documents; (8) a copy of its customer-
broker agreement; (9) a $100 certified
check and a separate 5500 certified
check; and (10) copies of the driver's
license of each owner and principal.

Upon receiving a completed application
package, the Department conducts an
investigation to verify the information
submitted and to determine that the appli-
cant is “of good character and ethical rep-
utation and will operate honestly and fair-
Iy within the purposes of this chapter; that
the applicant demonstrates reasonable
financial responsibility; and that the appli-
cant has and maintains a place of business
in this state.” § 5-25-6(a). Moreover, the
“Department may not license any appli-
cant unless it is satisfied that the applicant
may be expecied to operate its morigage
brokerage activities in compliance with



the laws of this state.” § 5-25-6(b). The
Department may deny a license 10 any
applicant that has previously had a
licensed denied, suspended or revoked by
any government agency. § 5-25-6(d). The
Act allows the Department 90 days o
grant or deny an application, although the
usual investigation of a completed appli-
cation takes approximately 30 days. § 5-
25-6(e).

If the Department finds sufficient evi-
dence to deny an applicant’s license, then
the Act requires the Department to pro-
vide the applicant notice and an opportu-
nity for a hearing. § 5-25-14(b). The
Notice of Intent to Deny will be in writ-
ing, sent certified mail. Applicants have
20 days to request in writing a hearing
before the supervisor of the Bureau of
Loans 1o contest the denial. § 5-25-14(b).
The supervisor of the Bureau of Loans is
the official responsible for enforcing the
Act. § 5-25-16. Although the State
Banking Department is exempt from the
Alabama Administrative Procedures Act,
the Depaniment generally follows the
minimum due process standards it estab-
lishes for contested hearings. § 41-22-1
ef seqg. An applicant is entitled to judicial
review of a final order denying an appli-
cant’s license. § 5-25-14(c). Such judi-
cial review is de novo and must be
requested within 30 days of the date of
the final order. § 5-25-15(a). Either party
may appeal the circuil court’s decision 1o
the Alabama Supreme Court. § 5-25-
15(b).

Of Mortgage Brokers
Mortgage brokers must comply with
several specific directives under the
Morigage Brokers Licensing Act. In
addition, their consumer loans must com-
ply with the substantive requirements of
the Alabama Consumer Credit Act
“Mini-Code.” Pertinent requirements of
each law will be addressed separately.

I. Mortgage Brokers Licensing Act

The Mortgage Brokers Licensing Act
directs licensees 1o a few simple ministe-
rial acts. The Act requires all licensees to
conspicuously post their license in their
place of business. § 5-25-8(b). Licensees
may not transact business under any
other name except the name designated
on the license, § 5-25-8(d). Licensees

musi maintain 3 physical location in this
state. § 5-25-11. And they must notify
the Department of any change in their
address 15 days prior to such change. §
5-25-8(e). To make an address change,
licensees should send their original
license to the Department with a 525 cer-
tified check. All licensees must retain all
their business records for st least three
years. § 5-25-9(d), Such records must be
kept separately from any other business
done at the licensed location. § 5-25-
9a). The Department sends cach licens-
ee a suggesied “stacking order™ on how
o keep their loan files. All licensees
must file an annual report on May 1st of
each year, § 5-25-10(a).

The substantive requirements of the
Act are found in Section 12. Subsection
12{a) mandates two affirmative duties for
all licensees: (1) licensees shall disclose
to the borrower up front the nature of their
relationship and the method by which the
morigage broker will be paid; and (2)
licensees shall comply with all applicable
federal and state disclosure laws. The two
main federal laws which the Department

reviews during its examinations of mort-
gage brokers is the Real Estate
Settlement Procedures Act (RESPA), and
its implementing Regulation X, and the
Truth in Lending Act (TILA), and its
implementing Regulation Z. RESPA, 12
US.C. § 2601 er seq.: Reg. X, 24 CFR
§ 3500.1; TILA, 15 US.C. § 1601 &
seq.; 12 CER. § 226

Subsection 12(b} prohibits licensees
from the following five acts: (1) inten-
tionally misrepresenting or concealing a
material fact of the transaction; (2) fail-
ing o use due diligence to procure a
loan; (3) failing to disburse funds in
accordance with the settlement state-
ment; (4) delaying closing of a morigage
loan for the purpose of increasing its
interest rate or other costs; and (5) col-
lecting any morigage broker fee up front.
These prohibitions address the concerns
of mortgage fraud and predatory lending.
Any findings of fraud are most certainly
grounds for license revocation.

2. Alabama Consumer Credit Act “Mini-
Coide”
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The Alabama Consumer Credit Act
“Mini-Code” proscribes certain substan-
tive and other regulatory requirements
for consumer credit transactions conduct-
ed in Alabama. § 5-19-1 er seq. Except
as provided in section 5-19-31, the Mini-
Code's restrictions apply 1o consumer
loans whether the creditor is licensed
under the Mini-Code or not. MeCartha v.
Iron and Steel Credit Union, 373 So. 2d
328, 331 (Ala. Civ. App. 1979).
Therefore, the Mini-Code's restrictions
on consumer home loans also apply to
the loans closed with the assistance of
mortgage brokers.

The Mini-Code limits the types and
amounts of fees that may be charged to
consumers in home loans, The Mini-
Code does not specifically authorize fees
paid by consumers to mortgage brokers.
However, prior to passage of the
Mortgage Brokers Licensing Act, the
Department allowed mortgage brokers to
be paid under the Mini-Code’s five-points
limitation. § 5-19-4(g). Section 5-19-4(g)
allows creditors to charge and collect
from borrowers a maximum of five per-
cent of the original principal balance of a
home mortgage as fully earned, prepaid
points. Any fees charged and retained by
lenders not otherwise enumerated in the
Mini-Code, including fees paid to mort-
gage brokers, are subject to this five-point
cap. Because the Mortgage Brokers
Licensing Act is silent in regards to the
amount of fees that mortgage brokers
may charge, the Depariment continues o
apply the Mini-Code's five-points limita-
tion to morigage brokers. Therefore,
mortgage brokers may not charge and
collect from consumers more than five
percentage points, inclusive of any
“points” retained by the lender.”

Another pertinent issue to mortgage
brokers arising under the Mini-Code for
consumer home loans is the Mini-
Code’s prohibition against prepay-
ment penalties. § 5-19-4{c).
Prepayment penalties are additional
fees borrowers must pay if they
pay-off a loan early. Generally,
Alabama is a “no prepayment
penalty” state, However, there are
some limited exceptions found in
state law when a prepayment penalty
may be assessed on home morigages,
The exceptions under state law are clari-
fied in Mini-Code regolation § 155-2-2-
11(4). which states as follows:

Prepayment penalties may be pro-
vided for in a consumer credit trans-
action contract and assessed in a
simple interest transaction only
where the original amount financed
is equal o or greater than 52,000
and (a) the transaction involves an
interest in real property and the
creditor is either an approved mori-
gagee under the provisions of the
Mational Housing Act or exempt
from licensing under the Alabama
Consumer Credit Act; or (b) the
creditor is a trust institution or an
exempt trust as described in Section
5-19-31(a). In all other situations,
whether the consumer credit trans-
action is simple interest or pre-com-
puted, the inclusion of a prepayment
penalty is not permissible under the
Alabama Consumer Credit Act,

In other words, under Alabama law a
mortgage broker may close a home loan
with a prepayment penalty when the loan
amount is greater than $2,000, if the
lender is out-of-state and not required to

Phone (334) 834-7576 or
(334) 395-0807 (24-hour pager).
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can help. Calls are strictly confidential, '

Jeanne Marie Leslie, program director
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obtain a Mini-Code license or if the
lender is a HUD-approved mortgagee,
Mini-Code section 5-19-4f) provides a
list of other fees that may be charged in
home loans, e.g. fees for title examina-
tion, title insurance, deed preparation,
appraisals, eic.

Enforcement and
Penalties

The Mortgage Brokers Licensing Act
delegates enforcement of its provisions
to the Supervisor of the Bureau of Loans
at the State Banking Department, § 5-25-
1 6. Penalties for violations include
license suspension or revocation; civil
penalties of up to $15,000 for “knowing™
violations; and even criminal misde-
meanor penalties of not more than one
year imprisonment and/or a $1,000 fine.
§ 5-25-14 (license revocation); § 5-25-16
{civil penalties); § 5-25-17 {criminal
penalties).

The primary way in which the
Diepartment investigates violations of the
Act is by examining a licensee's business
records. § 5-25-9(b). The bulk of the
Department’s staff are loan examiners
who go out in the field and personally
visit each licensee. They all camry state
identification, which they show upon
entering a licensee’s place of business for
the first time. Each loan examiner works
from an examination worksheet to organ-
ize the review. Examiners will sample a
selection of the licensee’s loan files (o
sec if all the required documentation 15
present in each file and to check that the
consumer has not been overcharged any
fees. Licensees are expected 1o fully



cooperate with the examination process.
Licensees are charged $100 per examiner
per day for the examination. § 5-25-9(d),
Once completed, an examination report

is then forwarded 10 and reviewed by the
supervisor. All licensees will then be sent
a final report of examination writlen by
the supervisor, which may include a
demand for refunding any overcharges to
borrowers.

OF the approximately 50 examinations
of mortgage brokers that the Department
has conducted thus far, only five have
resulted in refunds to borrowers. All of
these refunds were based on the licensee
collecting brokers’ fees in excess of the
Mini-Code’s five-points limitation, Other
violations found thus far include: failure
1o keep copies of a borrower’s complete
loan file after closing; failure to provide
new disclosures when there is a substan-
tial difference in the original good faith
estimate and the final loan offered: fail-
ure to date the original loan application;
and submitting forged documents in con-
pection with a loan. Licensees are coun-
seled during the exam on the examiner’s
findings and the expectations of the
Department.

The Department also investigates
possible violations of the Act
raised from consumer com-
plaints. These complaints are
handled by staff from the
Department’s central offices,
As part of the investigation,
Department staff will con-
tact the licensee to obtain
the relevant documents
from the consumer’s loan
file. Again, all licensees
are expected to fully and
prompily cooperate with
such requests, Before any
penalties are assessed,
licensees will be sent a
formal notice and an oppor-
tunity for a hearing will be
provided.

Finally, the Department has
authority to promulgate regula-
tions necessary for the enforce-
ment of the Act. § 5-25-13,
Generally, in order o promulgate a
regulation, the Depariment must first
publish proposed regulations in the
Alabama Administrative Monthly for a
35-day comment period. Licensees will
also be sent a courtesy copy of any pro-
posed regulation for their review and

commenl. The supervisor will consider
all written comments before issuing the
final rule. No regulations have yet been
promulgated under the Act,

Conclusion

Passage of Alabama’s new Mortgage
Brokers Licensing Act puts the mort Fage
broker industry under regulation for the
first time in Alabama. By requiring mort-
gage brokers to be licensed, to take con-
tinuing education classes, 1o maintain
records, and to comply with specific
duties and restrictions, it is hoped that the
industry can become more educated and
thus more professional. By authorizing
the State Banking Department to conduct
field examinations of licensees, it is
hoped that the “bad apples™ can be weed-
ed out to minimize morigage fraud and
predatory lending. Ultimately, Alabama's

consumers and lenders are expecied 1o

benefit from the new Act. m

Endnotes
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Howell Heflin Presents
The Maud McClure Kelly Award

Orange Beach, Alabama « July 19, 2002

plishments and contributions have benefitted hundreds of

thousands of Alabamians through her leadership role in
the progressive development of the common law of the state and
courageous application of constitutional provisions to prevent
discrimination or undue harm to the rights of women, blacks, the
needy, disadvantaged, businesses, workers and the injured during
the wrbulent years of the 1970s, 1980s and 1990s.

Her achievements as an extraordinary legal secretary, 4 superb
law student, a skilled lawyer, competent corporaie counsel, a
scholarly law professor, and remarkable jurist signify successive
rungs of the achievement ladder as she climbed toward legal and
Judicial preeminence,

As a firm believer in feminine causes, whose guict demeanor
and intelligent expressive ways seem never to threaten her male
counterparts, she became a trail blazer, a role model, a legend
and, yes, a heroine o thousands of women who have profited
by the doors she has opened, and helped to keep open, in a
male-dominated profession.

She is n woman who has lived a full life as a homemaker, who
was a loyal, caring and encouraging wife to her recently departed,
successful lawyer-hushand, and devoted mother who has lived 1o
see her daughier follow in her footsieps as a great lawyer.

Janie Ledlow Shores entered this world in Butler County
about three miles from Georgiana on a farm in 1932, Janie was
working in the strawberry fields at age five. She moved to
Loxley in Baldwin County when her father found employment in
Mobile after the beginning of World War I1. She worked in the
potato fields and sheds to earn money to buy school clothes.

At Robertsdale High School she developed excellent skills as a
typist and as a shorthand sentence-taker. After graduation she went
to an employment agency and it armanged an interview with a tuly
outstanding lawyer in Mobile, Vince Kilbom, Sr. She phoned for
an appointment. It was a Saturday and he answered the telephone
himself. He smid, “Come on now.” Afier testing ber skills for sev-
eral hours, he gave her a job at the prevailing rate of $100 a week.

Janie has said many times that Vince changed her life. Mr.
Kilborn had a fine law practice with many varied clients,
including the Catholic Diocese of Mobile and Bishop Toolen,
personally. Vince observed that Janie had unique and achieving
abilities. He told her that she should further her education, and
he then began to urge her to study to become a lawyer. Her
standard for work then, and throughout her life, was:

T he individual we honor is a superb jurist whose accom-

“My experience has convinced me that if you get
there first, leave last, and don’t make any mistakes,
vou will ultimately be rewarded.”

After four years with Vince Kilborn, Janie decided that she
could become a lawyer. After completing the three-year pre-law
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Dawn Hare, left, and Caryl Priven, right, congratulate Janie Shores
ot receiving the Maud MeClure Kelly Award,

admission requirement at Judson and the University of Alabama,
Janie entered law school at the University of Alabama. In law
school she made a superb academic record, became the editor of
the Law Review, and the winner of the Phi Alpha Delta Moot
Court Competition Award. Using her shorthand skills, Janie took
down the law professor’s lectures and made summaries of
assigned cases and her notes. A bookstore engaged her to put her
summaries in a merchantable form, There, these were the best
sellers of law publications for a number of years.

When Janie worked with Vince Kilborn, the only woman
lawyer she knew in Mobile was a court reporter. When she
entered law school, there were only five female students. When
she graduated in 1959, it was tough for women Lo succeed in
the practice of law. In fact, no women were permitted on juries
until seven years later in 1966,

Upon graduation from law school, Justice Robert T, Simpson
asked Janie to be his law clerk. He had a fine female law clerk,
Margie Sparks, previous 1o Janie's clerkship and was well
pleased with ber work. When Janie practiced in Selma, it was
the custom that the newest member of the bar was to be the
secretary of the local bar association. But the Selma bar had to
change its bylaws to strike the word "male” from the require-
menis that officers had to be “white male members of the State
Bar in good standing.”

When Junie became a member of the faculty of Cumberland
she was the first female law school teacher in the state and one



of the first in the South. Vince Kilborn, upon leaming of her
faculty selection, remarked “she has made both of us proud.”

While at Cumberland, Janie co-authored two books, Cases
and Materials on Law Pleadings in Alabama with C. Bankester
and J. Hamrell (Banner Press, 1966) and Alabama Patrern Jury
Instructions—Civil, working with judges Ingram Beasley, Bill
Sullivan and the other members of the committee (Lawyers
Cooperative Publishing Company, 1974). | believe she was
probably the first woman lawyer in the South to author or co-
author a legal book. | am reasonably sure that would be true in
regard to the state of Alabama. Janie wrote numerous Law
Review articles, She was an excellent law professor and was
honored when the moot court competition began to bear her
name. She campaigned throughout the state, particularly with
women's groups, o support the new Judicial Article. Shortly
after being selected to the faculty, Professor Shores went back
to school earning her AB degree from Samford.

At the urgings of a large number of lawyers, including
mysell and many of her former law students, she offered her-
self as candidate for the Supreme Court of Alabama, 1974, and
was overwhelmingly elected. She became the first female jus-
tice on the Alabama Supreme Court and the third in the nation
on a state highest court. She took the oath of office in January
1975 and she served on the supreme court for 24 years.

There are 1,362 opinions that bear her name. She also
authored many per curinm opinions that do not bear her name.
She was a workhorse and helped some slower or lazy members
of the court catch up with their assigned cases toward the end
of a term in order that the court could declare that it was cur-
rent. In fact, she wrote opinions that bear their names.

Janie was unafraid to tackle the heated and controversial
questions facing the court. At all times, she was a staunch
defender of the constitutions of Alabama and the United States.
Often, Justice Shores demonstrated her concemn for the preser-
vation and protection of a defendant’s constututionzl right 1o
due process of law. She has an innate ability to tell nght from
wrong. As a member of the court, she continued what she had
done during her law professor days by publishing writings in
numerous law reviews, bar journals and other legal periodicals.
Her article entitled “The Alabama Experience Over the Past
Five Years" was published in 1977 in the New York Srare Bar
Journal. Her speech at the National Conference on the Causes
of Popular Dissatisfaction With the Administration of Justice,
{also known as the Roscoe Pound Revisited Conference) in Su
Paul, Minnesota in 1976 was published in U. 5. Law Week.

She was one of a few state jurists who was selected for a
summer and correspondent learning course, Upon completion
she was awarded an LLM degree by the University of Virginia.

While | served on the court with Janie, it came through loud
and clear that she had the brightest mind of anyone on that
court, and | might say there were some truly highly intelligent
members of the court.

During the time she served on the court, Janie never lost
sight of the fact that she should eliminate barriers to equal
opportunity for women. One of her opinions struck down an
Alabama statute that denied a wife the full use of her lands
without the assent and concurrence of her husband.

During the Clinton Administration, 1 had the honor of sub-
mitting her name to the President for o vacancy on the United
States Supreme Court and the pleasure of talking to him per-

Carol Ann Smith, Jarie Shores and ASE President-Elect Bill Clark ar
awards luncheon howoring Shores

sonally about her fine qualifications, He was greatly impressed
and listed her name in a short list of possible nominees,
However, he nominated Ruth Bader Ginsburg. Later Presidemt
Clinton nominated Janie and she was confirmed by the U, S.
Senate to be a member of the Board of Directors of the State
Justice Institute, a federal agency that makes grants for innova-
tive ideas, programs and projects designed to improve the
administration of justice in the states,

As a homemaker, Janie loved to cook and sew and enjoyed
gardening. She was a caring and encouraging wife to her late,
successful-lawyer husband who was seriously ill the last yeurs
of his life, Janie was a devoted mother who has lived to see her
daughter, Laura Scott Shores, graduate with honors from Smith
College and the University of Chicago Law School and who is
continuing her mother’s footsteps in pursuit of law as a partner
in the large law firm of Howrey & Simon in Washington, DC
after clerking for Judge Robert Vance. Recently, Laura was a
part of the legal defense team that appeared before the U. S,
Supreme Court in the Webster Hubbell case. However, it is
hard for me 10 imagine Janie ever pushing a baby carriage.

We are not here to canonize Janie Shores, for she was no
saint. She had her faults as we all do, for she was humun,
Sometimes her language was quile salty—so salty that it could
make a seaman first class blush.

When she first went to Birmingham, she sought jobs with all
the major law firms and legal depariments, but was turned
down until she finally got a position within the legal depart-
ment of Liberty National. While she was hunting a job, she
heard there was a vacancy in the legal staff of a major corpora-
tion in Fairfield. She went out and talked to the head lawyer
who told her that he “didn’t think it would be appropriate for a
woman lawyer to work there because the language that she
would hear would not be very lady-like.” On her way back to
Birmingham, Janie remarked to a companion who had gone
with her with words like this, “If the chauvinist S of B had
worked in the potato fields of Baldwin County, then he would
really have a vocabulary of profane language ™

While she exhibited collegiality with the members of the court,
sometimes, in private, she would castigate one of her brother
Jurists afier a heated conference better than an alligator chewing
on 4 frog, but it was only a temporary verbal explosion, Shorly
thereafter, she forgave him for whatever caused her displeasure,
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[ think it would be appropriate to let you know what some

women lawyers in the state have expressed about Justice Shores.

Helen Kathryn Downs wrote:

“The primary reason that Justice Shores has always
been a role model for me is her remarkable
strength. | have heard it said that she has never
been intimidated by anything, and 1 find that 1o be
an apt description. She has not only hurdled
straight over any obstacles in her path, she has
done it in such a way as lo carve out avenues for
women to follow behind her. . . She has single-
handedly created opportunities for more women to
engage in the private practice of law, advance in the
academic hierarchy at area law schools, and serve
at the highest levels of the judiciary.”

Celia Collins stated *. . . Justice Shores blazed a trail where
no woman in the state had traveled before her”

Caryl Privett expressed these words: “As the first woman 1o
be elected to the Alabama Supreme Court, Justice Shores
served as a role model for women lawyers. To have a woman
serving on our highest court assisted young women lawyers in
gaining acceptance in the courtrooms of our state.”

She has been recognized with *“The American Heroine

Award” by Ladies Home Jowrnal in 1984, as one of the top ten
women of 1990 by the Birmingham Business Journal, and as
one of the top graduates at the University of Alabama in 1993,
and has received honorary doctoral degrees from the University
of Alabama, Judson College and Jones School of Law.

In 1998, Janie was honored by the Board of Commissioners
of the Alabama State Bar when she announced her retirement,

If historians give the impact of the judiciary its proper due,
then Justice Janie Shores will undoubtedly be counted among
the zreats of American women. It is generally thought that his-
torians rank Helen Adams Keller and Julia Strudwick Tutwiler
as being the most outstanding women of Alubama for their per-
sonal accomplishments. While Helen Keller was best known
primarily for her triumphs over adversity, she was also an
activist for improving government for the benefit of individu-
als. She was labeled by conservative reactionaries of her day as
“a socialist.” Tutwiler's reform contributions to education and
prison conditions caused advocates of the then-staius quo to
refer to her as "a flaming liberal from Vassar," Justice Shores
has her detractors, but all shakers and movers for the good of
society do,

In my judgment, the name of Janie Ledlow Shores should be
inscribed along with Helen Adams Keller and Julia Strudwick
Tutwiler at the top of the list of Alabama's great women, [

Notice of Election

President-Elect

be published in the May 2003 Alabama Lawyer.

June (June 13, 2003).

Commissioners

place no, Z; 24th; 27th; 29th; 36th; and 39th.

no later than March 15, 2003.
‘Al subsequent terms will be for three years.

Notice is given herewith pursuant to the Alabama State Bar Rules Governing Election of President-Elect and Commissioners.

The Alabama State Bar will elect a president-elect in 2003 to assume the presidency of the bar in July 2004. Any candidate
must be'a member in good standing on March 1, 2003. Petitions nominating a candidate must bear the signature of 25 members
in good standing of the Alabama State Bar and be received by the secretary of the state bar on or before March 1, 2003. Any
candidate for this office must also submit with the nominating petition a black and white photograph and biographical data to

Ballots will be mailed between May 15 and June 1 and must be received at the state bar by 5 p.m. on the second Friday in

Bar commissioners will be elected by those lawyers with their principal offices in the following circuits: 2nd; 4th; 6th, place no. 1;
9th; 10th, place no. 1, place no. 2, place no. 5, place no. 8, place no. 9; 12th; 13th, place no. 2; 15th, place no. 2; 16th; 20th; 23rd,

Additional commissioners will be elected in these circuits for each 300 members of the state bar with principal offices here-
in. The new commissioner positions will be determined by a census on March 1, 2003 and vacancies certified by the secretary

Nominations may be made by petition bearing the signatures of five members in good standing with principal offices in the
circuit in which the election will be held or by the candidate's written declaration of candidacy. Either must be received by the
seeretary no later than 5 p.m. on the last Friday in April (April 25, 2003].

Ballots will be prepared and mailed to members between May 1 and May 15, 2003. Ballots must be voted and returned by 5 p.m.
on the last Friday in May (May 30, 2003) to the Alabama State Bar,
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Receives the Maﬁd McClu.re- Kelly .Awlard

am profoundly honored today, not

only 10 be the first recipient of the to-

be annual award which honors Maud
McClure Kelly, the first woman graduate
of the University of Alabama School of
Law, but also to have it awarded by the
Women Lawyers Section of the bar. [ am
proud of the fact that there are now women
lawyers in Adabama sufficient to make up a
section of the bar. Back when | was first
attending the annual Alabama Bar
Convention, Miss Nina Miglionico, Phyliss
Nesbiit, Florence Burke, Annie Lola Price,
Miss Rosa Gearhart, and only a few others
made up the women's section. We did not
constitute a significant voting block back
then to warrani the kind of atention you
should be getting now.

I am also honored to have Bill Baxley,
who should have been Alabama's first
“New South™ govemnor, and who did bring
national praise 1o Alabama for his coura-
geous pursuit of justice for all Alabama cit-
izens, not just its while citizens, as its
youngest attorney general. Later, as lieu-
tenant governor, he accomplished what no
other had been able 10 accomplish. He was
able to pass through the legislature a new,
modemn, equitable constitution for the state
io replace the much maligned, but not
overly-maligned, 1901 constitution. That
constitution was submitted to the people
for approval, but in a decision by the
supreme court, over the well-reasoned, cor-
rect dissent of three of the justices, the
court stopped the counting of the voles and
ruled that the people in an open, free elec-
tion did not have the right o adopt an
entire constitution. | still dissent. Some
thought the decision was influenced by
gubernatonial considerations. [ do not know
whether that is true or not, but it explains
the result better than the authority cited in
the majority opinion.

As lieutenant governor, Bill Baxley had
the courage and the will, not to mention
faith in the citizens of Alabama, to try 1o
nght the wrongs deliberately writien inio
the 1901 document. We are still living with
that document, which in many respects is as
disgraceful 1oday as it was a century ago.

The only major constitutional achieve-
menl in this century resulied because of the
will and commitment of Howell Heflin, A

new Judicial Anicle replaced the old
Judicial Anticle 1o the 1901 Constitution in
1973. It happened because then-Chiel
Justice Howell Heflin refused 1o believe
that it could not be done. He was willing o
assume the leadership required 1o get it
done, and io cajole, persuade, pester, com-
promise where necessary, anybody or any-
thing that stood in the way, Almost 30 years
later, the remainder of the constitution
remains the same, Just last spring, the lead-

Janie L. Shores, recipient of 2002 Maud
MeClure Kelly Award

ers of state government—the Governor, L
Governor and Speaker of the House—all
stated that their experience polling, or what-
ever they consider in taking a position, indi-
cated that there was no wide public demand
for a new constitution. | always thought
political leaders were expected 1o lead, not
follow. Had Howell Heflin waited until the
public demanded o unified court system,
we would still be operating under a hodge-
podge of counts of differemt jurisdictions,
with different rules of procedure, no admin-
istrative anm, no assurance of adequate
funding, served by underpaid judges, with
no retirement benefits. And, on top of that,
there was not a single soul in Alabama who
could tell you what it cost to run the count
system. Because he had the courage 1o lead,
all of that changed in 1973, and Alabama
established a unified court system, which
has served as a model for other states for
more than a quarter of a century.

S0, I am honored to be presented this
award by Bill Baxley, delivering so mas-
terfully Howell Heflin's remarks, | am

honored 1o count both of them as my
friends. 1 know beyond a doubt that |
would never have gotien o law school
without the help and encouragement of my
late friend, Vince Kilborn. | might poim
out that 1 have always gotten along with
smart men, which accounts, no doubt, for
the fact that I got along so well with all the
judges on the Heflin court and all but one
on the Torbert court,

Through his service in the Senate,
Howell brought back to Alabama the
respect we enjoyed when senators Lister
Hill and John Sparkman represented us. He
gained the respect and trust of senators
from all over the United States, some of
whom never understood a word he said. |
think his mind works faster than he talks. It
is true that some of my liberal friends were
disappointed in some of his voles, and
some of them might have felt that [ had
misled them in assuring them that he
would always vote correctly, Of course, |
Knew how close he was when it comes o
money, down right cheap. But, on the
things that really matter 10 the country, he
always did the right thing. | disagreed with
him on some things, like his failure to fully
appreciale the value of saving the snal
darter, or some little fish that lives here, as
well as a little rat that lives at Gulf Shores,
but he voted comectly on federal judges,
keeping some off and helping 1o get some
on the bench. 1 see some of the latter here.

1 am honored 1o be awarded the Mauod
McClure Kelly Award by my peers, That
SOOmany women are now successful
lawyers, finally accepted as deserving
members of the bar, brings me great joy.
1 am sure each of you continues to suffer
slights from time to time, but | am equal-
ly sure that they are subtler than they
once were, and | know that they will
continue (o diminish as you continue 1o
grow in stature and in number. My life
has spanned some exciting times. [ was
bomn during the Great Depression in one
of the nation’s poorest states, but I have
been enriched by good and courageous
friends, mostly lawyers and judges with
whom I have shared some great experi-
ences. When the history of our ime and
place is written, | know we will be treat-
ed well because |intend to write it. W

I N E

LLABAMA

LAWYER



62

d 008

MB3IAD

=
2]
:-
@
=
(7]
=
w
-
e
o
3
[1:]
w
—
=
=]
o
L
—
-

HUGO L. BLACK

Justice For ALl

R BTN L

Hugo L. Black: Justice for Al

A Biography for Young Readers, by Roz Morris, paperback, Seacoast Publishing, 2001

128 Pages, [llustrated, $7.95

uge L. Black: Justice for All is one of the im-
tial offerings in an ambitious project: the

development of a wide-ranging series of biog-
raphies of famous Alabamians for young readers.
Published as a joint venture between Will Publishing,
Inc. and Birmingham's Seacoast Publishing, the
Alabama Roots biography series provides elementary
school teachers with a powerful tool to aid in their
efforts to breathe life into Alabama history. To date,
other Alabamians featured in the series are Julia
Tutwiler, Daniel Pratt, Emma Sampson, Bear Bryant,
Hank Aaron, and Sam Dale, with books telling the
stories of Booker T. Washington, George W. Carver
and A.G. Gaston, among others, on the way.

Given the avowed mission of the Alabama Roots
series, Hugo L. Black is, appropriately, written by Roz
Moiris, a third-grade teacher at Hoover's Shades
Mountain Elementary. In Hugo L. Black, she has done
a remarkable job in addressing the controversies, chal-
lenges and triumphs of Black’s life and legal career in
a manner fully accessible to young readers. Morris
couples an engaging story-telling style that flows easi-
ly across her pages with an impressive attention to his-
torical detail. No doubt it would have been easier for
Muorris to simply base her research on Black on the
numerous works covering the senator and Supreme
Court Justice already in print for adult readers. Morris,
however, was not content with such an approach.
Insiead, she went farther, interviewing Black's descen-
dants and accumulating a number of family photo-
graphs to grace her book's pages.

Morris picks up Black’s story with his birth into the
bleak, hardscrabble life of his mother, Della, in rural
Clay County in 1886. From there, she traces Black's
life through his precocious childhood in Ashland,
detailing his early musical talents, a near-fatal bout
with influenza, his delight in attending school, expo-
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Hugo L. Black

sure to the ugly realities of small-town racism in the
turn-of-the-century South, and a growing desire to
become an attorney. Black’s young life, however, con-
tained its share of disappointment and tragedy—an
aleoholic father, Black's brother's accidental death,
and his failure to earn a teacher’s certificate. Morris
touches upon them all.

On a lighter note, Morris also tells of Black’s half-
hearted foray into a medical education in



Birmingham. Although a promising medical student, Black’s
unhappy experiences with the school’s cadavers exemplified
the old adage that a law student is “a bright young person who
can't stand the sight of blood.”

The latter two-thirds of Huge L. Black recoumt Black's legal
and political career. [t follows him from his legal studies at the
University of Alabama (where the University's yearbook pre-
dicted that he would one day be a justice on the United States
Supreme Court) to a struggling law practice back home in
Ashland and then on to his professional success in the industri-
al boomtown of Birmingham. From there, Morris writes of his
election to the U.S. Senate and his eventual elevation to the
Supreme Court. Although she ignores—understandably, given
the political and social complexities of the case-Black's
involvement in the infamous murder trial of Father Coyle,
Morris confronts Black's controversial membership in the Ku
Klux Klan head-on. In fact, Morris makes Black's famous
radio speech addressing his Klan membership the climatic
moment of her book.

Perhaps most impressively. at several points in Black’s
career, Morris manages to convey the challenges, drama and
occasional humor of a trial 1o her readers. That is no small feal
in a book written for [ourth-graders. Her handling of Black's
first wife, Josephine's, struggle with depression and her
untimely death is equally adept.

If there is an obvious omission in Hugo L. Black, it is
Morris® brief treatment of Black’s nearly 34-year career on the
Supreme Court in the book’s epilogue. Nowhere m it is men-

tion of Black's role in such seminal cases as Brown v. Boand of
Education, Gideon v. Wainwright or Katzenbach v. McClung
Likely, this was a conscious decision on Morris® part. Those
cases are difficult enough for firsi-year law siudents to digest
(or ot least they were for this reviewer), much less a fourth-
grader. In a book aimed at young readers, perhaps the focus
should indeed be on the path o greatness. Il that was Momis's
intended focus here, then she has succeeded admirably.

Momis is also the author of two other books in the Alabama
Roots seres, Hank Aaron: Dream Chaser and Julfa Tunwiler:
Alabama Crusader. Hugo L. Black and those books, as well as
others in the senes, can be obtained at local bookstores or ordered
directly from Seacoast Publishing at (205) 979-20049, =

William (Bill) H. Odum, Jr.

Board Cenified Entomologist

Lingation Testimony — Entomology Consultations
P.O. Box 1571

Dothan, AL 36302

Office: 334-793-3068
Facsimile: 334-671-8652
E-mail: who6386@aocl.com

Set alabar as Your Homepage

Setting alabar as your default homepage is easy! Each time you access the Web, you'Ll be routed to the ASB site

There. you can count on the most up-to-dafe information about bar activifies and resources
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il to: Volunteer Lawy

‘9‘* 'Mﬂ" “Basic Issuﬂ'i'j,

Enrollment Form
Alabama State Bar Volunteer Lawyers Program
F.O. Box 671, Montgomery, Alabama 36101
Phone (334) 269-1515, ext. 301 » Fax (334) 261-6310 » www.alabar.org

Get on the list of very important people. Enroll today!!

Name

| Address I
| 1
| |
| |
I .

| Telephone/Fax Number Signature I
I I
| 1 will accept two case referrals in the following areas: |
I [1 Adoption/Legitimations [ Bankruptey :
I 1 Family Law ] Real Property i
| 1 Probate [l Where you need me i
| I
| I
I I
I |
L
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Mabama State Bar
Volunieer Lawvers
Program

Autauga Coanty

Joe T Booth

Carol D. Cook

Kristel M. Gibbons
George Howell
Kimberly G. Kenan
Staphen M. Langham
Jim T. Norman
Andrew Tampéing
George Walthall

Hddwin County

E. Andrew Bailey
E E Ball

Thomas 0. Baar
Vingent A. Ballucei
Bayless Bies
Julian Brackin
Jonathan R, Buan
Jaftary B, Care

R. Paul Cater
Johin Earle Chason
Allsn Chagon

L Brtan Chainn
William P. Clitford
Sarmued Crosty
Maniey Cumnmins
Jim Curenton
Wachael Datinges
Carl Darvis

Eathryn Dananne Fermall

Frod K. Granade
Charlas Wiight Ham
Jule R Herbert
Preston | Hicks
Guorge A. Indne
Richard [0, Jensen
Christopher Kem
Harold A. Koons
Ofiver Latour

J. Alan Lipscomb

P David Mathisy
Jessica Marie McDill
Samuel McKerall
Legnand Mikul

T. Dviny Moors
Mary Murchison

Thomas B. Norton
Allyson C. Pearce
Michelle Parry
William Flaifor
Wendy Piarce
Mary E Pilcher
Cheisti Roberts
Mark 0. Ryan
Wiiliam Scully
Diarvid P, Shephand
Chandler K. Stanard
Shelia V. Stone
Diavid Vaughn

H. Darden Williams
Efizabath 5, Wills
Marion E. Wyrne

Barbour County
Paul Brunsaon
Jimemy Calton
Waiter Caiton
Sabrie G, Groves
William Grubb
John Hagood
Richard Harrison
Deborah Hicks
James Martin
Donald McKinnon
Courtney Patthatt
William Robertson
Joel P Smith

Hibls Comnty
John Hamilton
Anthary Johnson
William Owings
Blount County
William A Ellis
Ry M. Johnsan
‘Wilkam H. Roa
Algxander Smith
Ted L Williams

Badlock County
Bradiey Braswall
Christina O, Crow
Theresa Danied
Lynn Jinks

Lovis Rutiand

L Shana Seaborn

Bisther Conmiy
Timathy 0. Craig
Lewis Hamitton
Fomest C. Rula

[ Brandon Seflers

Callvoun County
Mannon Bankson
Willism Broome
LeRoy A. Cobbs
frian K. Combs
Richawd W. Couch
Wendy Ghee Draper
Howard East

Dawvid J. Forrester
Chwistopher R. Garmer
Sharwn M. Hill
Kannath A. Hunt
Fred Lawton
Stephen B. Levinson
Donna B, Magiison
Natharai 0. Qwens
David R, Pace

Pally Enver Russel]
Charfes Spradiing
Gary Stanko

Henry 8. Starr
Yaughn M. Stawsrt
Cleophus Thomas

Chambers County
Mark H. Carlton
Susan K. Hamaon
M Cabvin Miltord
Charles Reynoids

{heruker County
Alban Shumaker

Chllion Cously
James T Bailey
Hobert Bowers
David Kam
Andrew Mayfield
Dl A Wi

{hsoctaw Connty

E Mark Exell

Timathy C. Hutchinsan
Wallace H, Lindsey

0. ['Wayne May

J, Parry Newton
William L Utsey

(darke Coninty
Rarinie £ Kiashy
Hardie B, Kimbrough
Phillip E. Masgan

Joseph C. McCorquadale

Lea B Williams

{oflee County
Edward 5. Brown
Las A Dell
D D Hartwnck
Letstia L Myen

J. E Smwym
Richard Waldrop

islliert Cominity
Ouida Y. Brown
H. Thomas Haflin
Jomas Hughston
William Johnson
Charles Ketlay
Evehyrt Mauktin
John Melebvey
Tim Milom

Tarry Mock
Shaila F Margan
Stanlay Mursay
L. Daniel Aosse

Canecub Lousiy
Max Cassady
Todd B. Wation
Varessa Leonard
Covington County
Beryjamn Bowdin
Michagl L. Jones
Ronald Penn
Barton Patsong
Gary Woaver

Crembaw County

Wayne Cartor
Jon Folmar

Champ Crocker
Stephen Gritfith
John Knight
James Knight
Greg MNichatas
Roben Sapp
Soth Thompson
Martha Williams

[hale Comamty

Joa W, Adams
Robert H. Brogden
Jack Corbitt
Donna . Crooks
William Fimore
Joseph Gallo

J. Dawid Robingon
Robert G. Robsson
Geome Trawick
Everett Urech

Joe Walker

[halles Conmty

Katy Smith Camgpball
Prince 0. Chegtaut
Agpril England
Joseph Fitpatrick
Marilyn M. Garner
B. Kincey Gresn
Bianchard L Mclsod
Collins Pettaway
John E. Pilches
Jefirey C. Robenson
P Vaughan Russel|
Henry Sanders
Charles H. Sims

J, G. Thompson

Rick E. Willkams

Dehall County
Sheri W Carver
J. Deavid Dodd

£ Allan Dodd
Gary Harti
Robert K. Jordan
Patricia C. Kelleti
Roger G. Killian
Robert T. Ray
Patrick H. Tate
Jahn U, Utfoed
WN. Watson

Fimmirr Lopmiy
Bonita J. Caldwell
John |. Cortle
Regina B. Edwarnds
John E. Ensien

R. Scott Golden
Roderick Perdug
Escamibia County
James E. Coale
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honor roll,

the Alabama State

Bar recognizes

the following

lawyers for their
participation in
volunteer lawyers
programs across
the state. Their
gZenerous assistance,
cooperation and
dedication have
enabled these

programs to

provide legal

representation to

hundreds of

disadvantaged

Alabamians,



(Y he Alabama
State Bar and the
four organized
pro bono programs
salute all private
attorneys across
the state who
donate some
portion of their
time to providing
free legal assistance
to low-income

persons.
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John L. Jemigan
Melinda L. Maddox
Robert H. Maxwell
Everette A Price
William R. Stokes
Joa B. Thompson
Jeffrey A Whita

Etownl County
Rose M. Allenstein
Myron K. Allenstein
Michale G. Bradford
Willis H. Clay
Losetta 0. Callins

H. Wayne Copeland
Brad Cornatt
Gregory 5. Cusimano
Tameria 5. Driskill
Patricia TH. Granger
Anthony C. Hall
FMichael Haney
Charles C. Hart
Emily P Hawk
William O, Hudson
Danvid &, Fimberiey
Themas A King
Daniet B. King
Christina 0. Knowlas
Donna . MeCurley
Philip E. Milas
Stephan H. Milles

Jefiray P Monigomery

James D. Pruett
Richard A Rhea
Michzel L. Robarts
John T Aobartson
James T. Sassar
James T Sasser
A, Wilson Webb
Diavid H. Wabster
William R Willard
Walter & Williams
J. Curtis Wraght

Fayette County
Charles Langley
Jerry D, Lawrence
Lours Moora

Franklin County
Luke £ Alexander
Roger Bedford
Jerry C, Porch

Geneva Gounty
Alfred Danner
David J, Harrison
Jeftery 0. Hatcher
David Holmes
Joseph P Hughes
John Enowles
David W, Aousseay

Hale County
Patrick 5. Arrington
Cynihia M. Bockman

Menry Coaity
Samual Money
James [, Peterson

Honston County
Samuel Adams

M. Hampton Basley
‘Wade Baxlay
Randy Brackin

W, Terry Bullard
Trant Bullard

J. Christapher Capps
[Daniel K. Clark
Lari Collier

J. Michas! Conaway
Bobbie Crook
William Feagin

0. Taylar Flowars
Ame Foss

Rafael Gill

Brent H. Gourfey
Harry Hall

J. R. Harring

Joa E Harring
David K. Hogg
Gary Hudgins

Dow Huskey
Clitford W. Jarratt
Lora L Johnsan
Daniel E Johtson
A Gary Jones
Richard Kiemm
Matthew Lamenz
Thomas M, Little
Benjamin Meredith
Josaph Maomis
Malcolm Newman
Jogl M. Nomberg
James W, Parkman
Mancy 5. Fitman
Dawid G. Poston

H. Sarmuel Prim
Joel Ramsey
Richard Ramsey
Richard Ramsey
Tommy Scarborough
Jiere Segrest

Rudus Smith

zene P Spencer
Tammy L Stinson
J. Farmast Taylor
Kawvin Walding
Fraddie Whitn

Jackson County
John H. Graham
Stephen Kennamer
5. Jack Livingston
Fenneth Loonay
Pamala M. Parker
Gerald Paulk

Finis Royal
Patricia C. Stewart
William Tally

C. ena Wehb
Don Word

Jefferson County
Gamy W. Abbott
Johm Acres

Janet M. Akers
Eric C. Andreas
Ricardo Aparicio
Herhie W. Brewear
E L Brobston
James M. Cash
Kavin £ Clark
John G. Dana
Jonaa M, Danson
Julia 5. Elmer
Jesse Evens
Stephean 0. Fowlar
V. Edward Fraeman
Robert L Gorham
James D. Harper
James M. Haynes

Gearga M. Higginbatham

Kayn K. Houser
Perry G. Jackson

Monica Y. A Kimbrough

Bobbry Lon
Gerald Maxwell

Reginald 0. McDaniel

Mari Marrison
Kerri P Parkar
[enisa B, Foe
Lorraina W. Pringle
Katrina Aoss

Ay Travlor Sadberry
Joan B, Singleton
Marshall E- Smith
Davad Smith

J. Timothy Smith
Michael Vercher
Darry O, Wilcox
Mark 5. Williams
Alex A Yarbrough

Lamar County
Tonya G. Johnson
Donald Lambert
Glenn C. Noe
Lawuderdale County

Emnast M. Blasingarme

Danial Boona
(Greg Burding
Chrs E. Connafly
Edbward Doggett
James Engelthates
Michael F Ford
Robert Gonce
James E. Hall

Aoy Hasselting

A. Willson Jankins
Gary Jestar
Kathryn A. King
Daryl W. Moon

A Stewarnt [Bannan
David Odem
Dennis M. Odem
Joe Patterson
Conrad Pitts

Jamy B. Poss
Frank Potts

L Malletta 0. Richay
Cindy Schugssler
Henry Sherrod
Scont C. Shimar

Kim M. Sibley
Robert F. Smith
Hilda Trapp Smith
Donald G. Tipper
Charles E. Warren
Randy Whitten
Douglas Wright
Joa H. Yates
Brant Young

Lawrence Caunty
Aod Alexzndar

Mark &, Dutton

Errek P Jeat

Sean Masterson
Harold Speake
Michaal F Terry

H. Jarame Thampson

Lee County
Risssall Balch

J. Tutt Barrett
Beverlye Brady
Marparat Brown
M. Joanne Camp
Pawick C. Davidson
Nancy Daws
Joseph Denisan
William D, Eddins
Frances French
Tom E. Jones

C. Robin Kelley
Glen 0. King

Floyd Liking
Margaret Mayfield
Marrell McNeal
Robart T Meadows
Gail 5. Maek
Ptoylis Parker

Clif Pesry

Roger Pierce
William L Ray
Waslay Schuessier
Mitzi L Sears
James Spraybamy
Cecil Tipton

Philip 0. Tyler
Arnold Limbach
Judith YanDyka

Limestane County
Henry W, Blizzard
P Michagl Cole
James Coudar
Claire T, Jones
Byrd Latham
Winston Legpe
James Moffatt
Brandon C. Wise

Lavendes County
Arlena Richardson

Macon County

Frad Gray

Linda W. H. Hendarson
Titfany M. Johnsan
Ermestine S, Sapp

Madisan County
Robert Long
Reta A McKannan
Rachel M, Morgan
Rachel M. Margan

Marengo County
Thomas H. Baggs
Russall Burdett
Willigm Coplin
Woadford Dinning
Gregony Griggers
Hubbard H. Harvey
Rechard Manlbey
William 5. Pocle
Sehie Gibbs Sallers
K. Scott Stapp
William A. Ward

Marion County
William H. Atkmson
William B. Fite

J. 0. lsom

A Wade Leathers
Oliver FE Wood

Marshall County
Christophes F Abel
Geoma M, Bamatt
Randy Beard

E Will Bzard
James A. Berry
Liles Burice

R. Claud Burka

T J. Cames
iy Cames
Richard Fricks

L Dale Fulter
John Guilaham
Liza M. Hancock
[Charles Hare
Mark Hopper
Louis Lusk

Robart C. Mann
Michaal Mastin
Jafi Mclaughlin
Joel 5, Mitchell

E Charles Ogden
Christopher A Paniey
P David Anadrck
Stephen B. Smith
Steven V. Smith
Danny Smith
Byron Waldrop
James 0, Walker
Dan Wamas

C. Kerneth Wilson
Wade K. Wright

Muohile Caunty
Mark 5. Gobar
Charles A, Hicks
M. Travis Holzborm
Byron Lassiter

Y. Dawvis Lott
Jeffray G. Miller
Brandy Osbome

P Dean Waite



Honroe Cownty
John B. Bamen
Lynn B, Byrd

Katharing A. W Coxwell

Jett 0. Oyess
Laura A Grantham
Michaks Hore
William R MeMiltan
Donna L Silcos
Mickoy Womble

Monigomery Couaty
Brandy A, Adking
Allison L. Alford
Laslie M. Allen

J. Grag Allan
Charles L. Anderson
J. Knox Armgo

Kllare Aymes
Hope M. Ayers
Jure L Beastey
Julia A Beasley
Timatty 5. Bell

R, Joyes K. Bighee
Andy 0. Birchfield
Wiltiam R, Blanchard
Donna A Bland
Kinchel 1 Boles
Bott & Booth
Eric A Bowen
David R, Boyd
Richard E Braughton
E Tarry, Brown
Kathlean A Brawn
Rhonds Brownstain
Ban £ Bruner
Joseph E. Burkhan
James A Byrem
Batty B. Byme
Dawid 8. Byrna
Boyd F. Campbel|
Gragory A, Carr
Elizabath B. Carter
Mark N, Chambiless
Karen P Chambdzss
William R Crandier
William P Cobb
Shawn J, Cole
William D, Cofeman
Pamila J. G, Cook
Paul R, Coopar

Low H. Copeland
Grogory 0. Crossin
Whichaed J. Crowe
Lavarss | Crum

5. G. Culpepper
Lasrry E. Darby

Greg L. Davis
Richard C, Dean
Wanda D, Devereau
Cathy B. Donshos
Jaffery C. Duffey
Charles W. Edmaondson
Joons S, Ellis

J. Mark Englehart
Fradarick T Enslen
Paul D, Esco

Grog B. Everett

David 6 Fack
Douglas C. Freeman
Poter 5. Fruin
Bill K. Fuller
Richard H, Gill

H. Lawis Gill

Carla C. Gilmore

C. Lance Gourld
Jangt Scheoedar Grant
Timothy C. Halstrom
Eileen L Harris
Frank H Hewthome
J, CIitf Hoaed

0, Mitch Honey
Pamala R, Higgins
Truman M. Habbs
Shannon Halliday
Beverly J. Howard
Steven 5. Hoyem

o, Ligter Hubbard
Finbert A Huttaies
Henry H. Hutchinsan
Wandy H. Ingram
Angie M. Ingram
Knren M. Jockson
Angalina B. Jackson
Michan! §. Jackson
Jimmw D, Jacobs
Monica £ Jayroe
Marci 5. Johns

L. Scatt Johsson
Donald R. Jones
Richard K. Keith
Susarn E. Kennedy
T Cowan Enowdes
Thomas E. Kondrak
Thomas 0. Kotouc
Chartes D, Langiond
Rabin G. Laurie
Barry C. Leavell

W Don Letford
Donald B. Little
Edwin K. Livingston
Jennifor L Lunt
Thomas Mantuss
Howard A Mandall
Emily C. Marks
Evans H. Marshall
W. Troy Massay
Frad Matthiws
John R, Matthews
Mhitch McBeal

W. Josaph McCorkde

Mickay J. . McDermatt

Les A Mol
Richardson B, McKennie
Sabrna L McKinney
C, Ko MeLaney
Tyrane C. Means
William £ Messer
Thamas J. Mathwin
Brian W. Moore
Rechard 0. Mormisen
F. Chadwick Morriss
K. Anderson Nelms
Robart F. Nalson
Staphan M, NoSmith
Deborah M. Nickson

Hugh C. Nickson
Eennath H. Noon
Dorothy F. Norwood
Tabor R Novak

8. Diane Parig
Geongo A. Parkar
Simeon F Pamlon
Michae! Petorsan
A C.G. Peltus

J. Scott Pierce
Henry W. Pirtle

A Wesley Priters
Dabra H. Poola

J. Coln Portin
Rabert F, Powers
Alvin T Prestwood
Richard L. Pypor
Stacy J. L Reed
£ira Aeesa

Robert 0. Reynolds
Frank W. Riggs
Jim A, Rives

Mindi G, Rotsinson
Martha 0. Aoby
Kamn 5, Rodgers
Geraldine Rose

A Rathachild
Fobert J. Rusuedl
fobert £ Sasser
Williaem P Sawyer
Patrick L. W. Safion
Bobby 0. Segal
Will B. Sallary

L Landis Sexton
Roman A Shaul

L Winston Sheshan
G. Griffin Sikes
Lounice P Silly
Spence A Singlston
Clitton E. Sloten
Jeroma 0. Smith
€. Franklin Snowden
Argela C. Starr
Chuck A Stowart
Micki Beth Stilles
Kancy D. Stuan
Thomas C. Tonkersiey
Dana G, Taunton

J. Carlton Taylor
Denvidd H. Thomas
Robert J. Thomas
H. Maria H. Thomton
Wayne P Tomer
Judy B. Von Heest
C. Gibson Vonce
Finbert J. Varley
Charles H. Volr
George H. Wakefigld
J. Dorman Walker
James N. Walter
Rebert C. Ward
Midton J. Westry
Mhael L Whits
Davd J. Wikdes
Gary Wilthord
Jesse M. Willioms
James E Williams
Paail C. Williaems

E Ham Wiison

A Kell: Wisa
Jaenerd L Whight

D, Coleman Yarbrough
David B Zimmerman

Morgan County
James Adams
John Baggette
Hewward M Beluar
Jetfory 5. Brown
W, Clint Browm
Thomas A Caddell
0, Brint Cauthon
Devid Couthen
Carl A Cola
Thomas DiGiulian
Bingham Edwards
James C. Francis
Arthur Groces
Gartand Hakl
Stephen Hammond
Denise M. Hill
Jerry Knight
Mary E Lamar
David W, Langston
Jenny Mcloroy

R T McWharer
Philip Matchell
Heather L Necklau
Dan Nelson

H. M. Nowdin
Gary Phillips
Sharman Powall
Joseph B, Powell
Joseph W, Propat
Gregory Reeves
Nichotas Roth
Angela H. Sahusia
Staven Sassar
Kenneth Schuppan
Michagl E. Sporkman
R Eric Summarford
Kevin Teague

J. Gy Tubl
Sheily S Waters
Robert D, Weathers
Brian White
Kennath A Widnar

Museoges County
John J. Howard
Albert O. Periing
Perry County
James Barnes
Kty Brown
Robert D, Bryant
Thomas H. Lang
Robert Tumar

Pickens County
W. D. King
Jobn E Paluzni
Jaohn Aussell

Pike Connty
Brandon Coots
Robert Faircloth

Joseph Faulk
Lasry Jarmell
James Johnston
William B Key
Ruth L. Pawdik
Kaith Watking

Randolph County
Michaed Jarwni
Dirver Kitchins.

Ruseell Conmty
L Joel Colling
Jaffrey M. Comgton
Peter A Dumbuya
John O, Janas
Sam E_ Lottin
Thomas F. Worthy
Dian D. Wright

Shelby County
Bront L. Callihan
John Charloa
Frank Eliis

Bruce Grean
Sanford D. Hatton
Ronnie 0. Marlow
T Sheres Martin
Jotn McBrays
John Madaris

E Farley Muoody
Jo Ellen Mudd
Warran M. Parting
Steven Sears
Haroid E Woadman

St Cluir County

A Dwight Blair
Ersking Funderburg
Leatha K. Gilbert
Joseph R. Kemp
Elizabeth Parsons
Charles E Robinson
Fred W, Teague
Wilkam Trussell
Edwin Van Dall
Tommie Jean Witson

Sumiter County
William C. Brawer
| Drayton Pruitt
Robeart Upchurch

Talladega County
Chanyl D. Barnett
Sarah C. Bowers

L Shaw Gaines
Michael A, Givens
Gragary §. Graham
Hugl Love

Barry M. McCrary
James N Maritgomery
Michaei A. ('Brien
Tom R. Ogletras
William K. Rogers
William Thampaon
Barry Vaughn
Tallapoasa County

@rgnmedpm

aware of the
contribution and
concern of myof
remind us of our
own need to serve
our community
profession.

We hope that all
lawyers will
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in nrgwpfh.
bono programs so
that we can.
contributions, too.
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e also thank
the dedicated
lawyers of Legal
Services
Corporation of
Alabama, Legal

YTl I e
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Services of Metro
Eiioncham and
Legal Services of
North Central
Alabama. Their

assistance and

Tl L L R

cooperation have

enabled these

programs to
operate efficiently
without a
t!z_:pficutidn of

services.
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Charles Adair

M. Faye Edmondson
Joseph [, Fequette
Angala J, Hill

E. Paul Jones

Perry hyar

John Dliver

John M. Padgen
Robin E. Reynolds
Mark & Treadwell
Kenneth E Wright

Tusealoosa Connty
James Abernathy
M. Bradley Almaond
Cymithia L Almand
Daved Andras

Mbart C, Barratt

C. Park Barton
Dolores C. Burroughs
Frank M. Cauthen
Randall Cheshira
Ginger 0. Cockrall
Annette B, Crain
Silas G, Cross

Karen Dice

Mara Eldar

Isaac Espy

Katie S, Ferquson
Rabbyn &, Gowdouze
Bart Guy

James Hall

Ruth Ann K. Hall
Kathryn M. Harwood
J. Marland Hayes
Lynn R, Jackson
Hally H. Johnson
Hattie Kaufman

W. H. Kennedy
Angala L Kimbrough
Hugh Lea

Jahn Lioyd

David P Martin
Allen W, May

John P MeCulsky
Divsglas McElvy
Laura E. Mchally

0. Tara Middiston
Edwina E Miller

C. Delaine Mountain
Barry L Mullins
John Owans

W, Cameron Parsons
Lauria Pratt-Johns
Hanry M. Renfroa
Robert A. Azymalds
Barbara Rogers
Willizm D, Byan
Lynn M. Shaw
Patrick 0. Sims
Donna W, Smalley
James 0. Smith
Abyce M. Sprusll

C. Ted Strickiand
Edgar C. Summerfond
Christophar Thigpan
Sarah L Thompsan

Jamas Timae

Chrles G. Tyler
[Deana V, Tylar

Al L Vrealand
Raymond Ward
Paula W. Watkins
G. Stephen Wiggins
‘Wayme L Williams
James C. Brakeliald
Robart Bryan
Richard Fikes
Patricia A F. Frederick
Alton Hambric
Garve hoay

Philip Nalson
Robert F. Richardson
Joal P Robinson
Jonathan C. Sapp
Charles Tatum
Steven Thomas
Mark Tumer

Greg M. Willioms
Robart Wilson
Harold L. Odom
Michaed Onderdank
E Tatum Tumar
Halron W, Tumar
Donald M. Mclaod
Brenda M. Pompsy
Darlene Eason

D, Auzsell Eason
Betsy Harrison
Jeiry Jackson

AEERAE RSB R R

Birmingham Har
Assoeinting Yolunteer
Lawyers Program

John Agron
John B Acres
Fobert H. Adams

Monica Agee-Kimbrough

Janall M. Ahnert
Craig A. Alaxandar
Bibh Allen

Charles W. Allen
Mitchell &, Allan
Aoger C. Allen
Russall @ Allizon
M. Clay Alspaugh
Wade 5. Andarson
Donald K, Andrass
Bryan Andriws
Allan L Armstrong
Laon Ashford

W. Michaal Atchison
Kallie Avary-Tubb
Nolan E. Awbrey
Donald A. Babineaus
Joyca Baker-Selask
Erica Baldwin
Michaal &. Bablard
Shannon L Bamill
R. Bruce Barze, Jr.
Mary-Elten Bates
Mary Lynn Bates
LaVeada M. Batile
Robert E Battle

J. Alan Bany

Robert Baugh
Michael K. Beard
Kevin W. Beatty
Elizabeth G. Beauba
Jay R. Bender
Steven A Benehald
Jeffrey W Bennitt
Fdward J. Bamy
Yvorng N. Beshany
Ellis Bingham, 1N
Joseph 3. Bird, Il
Stephan F. Black
Calvin W, Blackbum
Liyesa Blackmon
William 5. Blair
Vaughn Blalock
Rebecca Block
John N, Bolus

L. Potar Bohag
Nancy D. Bolyard
William Booker

Lea Baordan

Karen 0. Bowdra
Debosis M, Boykin
Rebacca 5. Bozeman
Michaal C. Bradlay
Wicki Bradiey-Lewis
Christing M. Brandt
Albert P. Brawar
Rita Briles

Thomas H. Brinkiey
William H. Brosoks
Willkam L Bross
Courtnay B. Brown
ET. Bronwm, Ji.
Scott 3. Brown
Staghan E. Brown
Brannon ). Buck
Thomas W, H. Buck
Stephan Bumgarner
F Tucker Burge

%, Greg Burge
Warren Burke, Jr.
Charles A. Burkhart
Robin Bumell

Jobn H. Burton, Jr
Bruca A Burtiram
Jennifer M. Busiy
Jim Bussian
Thomas J. Butlar
William C. Byrd
Rocen Calamusa, Jr.
Jimmy R, Calvert
Colin A Campbell
J, Russal| Campbell
Mary L Campisi
Lois Beasley Carlisle
Terry Carlisle
Richard P, Carmody
Clay R, Carr

J. Shea Caroll
Phallip J. Camell, 1l
0. Chis Carson
Kay L Cason

Paul Cavendar
Diouglas J. Centeno
Cheryl 0. Chapman

Cathy Catawanich
Jamas 5, Christie, Jr
A Ciovacco

Eevin E Clark
Thomas C. Clark, [l
William . Chark
Meil A. Clemant
Donald L Colee

L. Clark Collisr
Kathlean A Collier
John O, Collins
Garald 0. Colvin, Jr.
Patricia ¥. Comer
W W Conwell
Ivan B. Cooper

M. Lae Cooper
Patrick N. Cooper
Fobert £ Cooper
Lowis Coppadge

J. Timothy Coyle
Wendy 8. Crew
Charles R. Crowder
Gresg Curran

Henry C. Dailey
John G, Dana

Raoy L. Dancybey
Waltar E. Daniels
Patrick Darbry

C. Brian Davidson
George N. Davies
Ketvin L Davis
LaVerne Davis
Williarm M, Daweson
William L. Deas
Paul J. DeMarco
Diamion Diansy
Wamey M. DaVianay
Patricia Diak
Timathy L Ditlard
Tamry Dobbs
Danid Donahua
Luther M, Dorr, Jr.
B. Boozer Downs
Hatan K. Downs
Russall J. Drake
Miark Drew

John P Dundin, Je
Caroby L Duncan
W, Cazey Duncan
Thomas E. Dutton
Valray W, Early
Cameron Eamhardt
John A Eambardt
Robert 0. Eckinger
Jason Edwards
Mark H. Elavitz
Michaal 0. Ermert
Kallie P Esposito
Jesss P Evans
Melissa 0. Evans
David Faulknaes
Josaph A Fawal
Danigl B. Feldman
James E Ferguson, Il
(. A Fermambucy
William 5. Fishburne
Deborah P Fisher
Samuel Fisher

Linda A Fiveash
Juliet Flaming
Suzanna A. Fleming
Willie Flarance
Charles A Flowars
Shannon 0. Floyd
Samuel H. Franklin

Wictoria J. Franklin-Sisson

John R. Frawdey, Jr,
Glenda D Fraeman
Michael D. Freeman
Willigm J. Freeman
Douglas |, Friedman
Fioyd 0. Gaines
Kaith Balligan
Lucas B, Gamhino
Robert Gardnar
Anthory (. Georga
Bath Gerwin

Kimberly Glass

Dannis E Goldasich, Ji

Carole A Golinski
Stevan K. Goozes
Scoft W, Gosnall
James L. Goyer, il
Michael G. Graffeo
Joffrey M. Grantham
Gaile P Gratton
Aobin H. Gravas
Brendatte B. Green
Wilson F. Green
John E. Greniar
Tyndall Grffin

Matt Grill

Charles T. Grimas
Janice P Groce
James B. Gunthar
Eric | Guster

John W, Haley
Jana G. Hall

Juohn C. Hall

Todd N. Hamilton
Leigh H. Hancock
Edward L Hardin, Jr
Chnstopher Harmon
James 0. Harpes
Danita Haskins
Gregary H, Hawley
Robert J, Hayes
Susan 5. Hayes
Eenneth Haynes
Walter Heglar
Frances Heidt

Jack E Held
Elizabeth J. Hemby
Hugh C. Henderson
Kathiesn G. Hendarson
Stephen D, Heningar
G. Stevan Henry
Kennc W. Herren
Tosca Higftje

Todd M. Higay

LF. Hilbers

Mditton 0. Hobbs
Felli Hogue-Mauro
Lea M, Hollis

Jetf Holmes
Edwiard 8. Holt



Peggy C. Hooker
James A Hoower
Anno Hormsby
Richard Horsley
Kayo K. Houser
Charbes L. Howaed, i
Juinas F. Hughey
Robaert B, Hule
Melody L Hurdle
Sharmon 0. Hulchings
J Fredench logram
Joffrey B ity
Gleon E Ireland
H.C. treland, Il
Charvig lsom

K. Staphan Jacksan
Marshell R, Jackson
Samh B Jackson
Stephen . Jackson
Alyeia K Jastrebski
Norman Jetmundsen
Jang Jobos
Earen 8, Johns
Carl Johnson

Jou Johnson, Jr.
Levather Johnson
Nox W Jones
Hasking Jonas
Loving 5. Jones, I
Marcus A Jones, 11l
Aobart A Jones, Jr.
William [, Jomes
Lucy W, Jordan
Michael Jordan
Joa Joseph
Fichard Keller
Douglas L. Key

L Allen Kikgore
Alan King

Ry F. King, Jr
William H. King
‘William H. King. I
Jaoek Kowalski
Robert A Eracke
Cynthus Lamas-Han
Joyna P Lnmar
John M. Laney, Jr
J. Earl Langnar
Bradtloy W. Lard
Sarahi Y. Larson
Micholas C. Laster
Kiry Lausme
Rogeina Lavendes
Jobhn R Lavette
Stephon P Leara
Rocco J. Lea
Thomas B. Leonard, 1l
€. Saint Lowis
Willlam R, Lowis
Febart Lichanstein
. Fint Liddon, Il
Warren B. Lightfoot
Waeren B, Lightfoot, Je
Curtis 0, Liles_ N
Paul A Liles
Lo . Lizak
Jamus 5, Lloyd
William B. Lioyd

Don B. Long, Jr
William L Longshore, I
Charies J. Lovant
. Kris Lowry
Jahn G. Lowthar
Timethy M. Lupinacei
Goorga G. Lynn
Mark W Macoy
[Donna B. Madeson
G A Mahmood
Groer B Maliotte
Patricia T. Mand
Durecan ¥, Mardey
Feid S, Manlay

Ted L. Mann
Alaxandar J, Marshall, il
Waren C. Matthews
Jelfrey P Maura
Garald Maxwil
Alanic 0. May

W, Randall May
Beadiay C. Mayhew
Susan G, MeAlkstar
Walter F. MeAndle
Phillip MeCalium
Laurence J, MeDyll
Michaal L McKariey
John P McKlaroy, Jr.
Daved MecKnught
Jim G, McLaughlin
Frank McPhillips
Corey McHae
Douglas L. McWhaortar
Jabhn E. Modaris
Richard A Meglhein
. Allen Mesghen, Jr.
Kristin B Mithersy
Eric Milss
Gorald L Miller
Callie W, Millar
William H. Mills
Matthaw C. Minner
William E. Mitch
Anng W. Mitchedl
Chrigtopher Mitchell
Cattry Moors
Jamia Moors
Patricia N. Moore
Robart E. Moo
Joo W. Morgan, Jr.
Jahn G. Morrison
Maricllan Morrison
Eunice Morrow
Randall H Momrow
William H Morrow
Anne A Moses
Chatles H. Moses, 1l
Mitchell 5. Mudano
Robart A, Mullins
Michaal 0. Mubaney
Amy K. Myers
William A Myers
Wilson Myers
James P Nafiel
Patnick K. Nakamura
Goorga M. Neal
Lawwa C, Nottlas
Yaland Nevatt-Johnsan

James L Noles
John £ Nomis

D. Beian ODell
Madison W, 0Kalley, Jr
M. Bath O°'Naill
Michasd B. Odom
Richard F. Ogle
Thomas L. Obivae, I
Jason M. Oshom
Dawid F Ovion
Marcie E Paduda
Lewas W Page, Jr.
Dennis G. Pamtaris
Juffrey W, Parmear
Wamen M, Parring
Bruce A, Parsond
J. Gary Pate

R. Eric Patterson
Kevin W Panton
Chandra B Payne
David T, Paynit
Ted Pearson
Henry L. Panick
Adam K. Park

€. Jackson Perking
Henry L. Porry
Drew W Peterson
Byron W, Phulleps
Alana & Phiflips
William M. Philleps, Jr
Anthany J. Piaza
Charles Pickney

J, Clinton Piitman
Jamas M. ool
Antharry C. Portera
Andeewr J. Potts
J. Bradiey Powell
Harian | Prater
0. Mark Price
Robbia Priost
James L. Priester
Willlam S, Pritchard, Il
Dhanid W, Proctor
Laura W, Proctor
Carranza M. Pryor
Bennett L Pugh
Katheyn 0. Pugh
Frances K. Ouick
Michaal C. Quillan
Charles M. Duinn
Derek Quinn

W. Larkin Radney
Wiklam A Radiff
Bruce A Rawls
James P Rea

C. Lea Rowves
Sandra B, Reiss
Edward £. Reynolds
Lynn Reyiolds
Man Reynolds
Wade Richandson
£ Brady Rigdon
Femis 5. Rstchey, Wl
BGeorge M Ritchey
Jobn T Atonda
Ciwistian E. Roberson
Jerry Fobarson
Garry W, Robinson

Kenneth J. Robinson
Lisa 5. Rabingon
Fobert Roden
William H. Roas
Alan T Rogers
Douglas Rogers
WK ogors
Elizabath A Roland
Micole F. Romana
J. William Ross, Jt
Steve Rowe
Richard W. Rowel
K. John Rudd, Jri
Frank J. Russo

Ay Traylor Sadbarry
5 Shay Samplas
0. M. Samsil

J. Michasl Savage
Darvd C. Schwartz
Vicki B. Seais
Theaemas L. Selden
Sara Senasac
Kirty Senviet

J, Banks Sewall
Stephen L. Sexton
Michael Shabani
Jacqueline $. Shaia
Jackson Al Shasman
Carolyn . Shiokds
Adam J. Sigman

J. Suzanne Shinn
Wimn Shutord
Wilbur G. Silbarman
James E. Simpson
Henry E. Simpson
Fem Singar

Traci Slaton
Clarence M. Small. Jr.
Phill K. Smartt
Altred F, Senith, Jr.
Carol A Smith
Danigd B. Smith
David M. Smith
Gary C. Smith
Jane C. Smith
Jennifer il Smith
John W, Smith T
Paul G. Smith
Robert McD. Smith
W, Gragary Smith
W. Whasler Smith
Wiiltiam F. Smith, 1|
Witham W Seuth
David 5. Snoddy
Jobwn (1. Somenalle
Faal Spain
Herbert B. Sparks, Jr.
J, Callan Sparrow
Susan T, Spence
Clitford M. Spancar, J,
Robert M. Sprain, Jr.
Dawid Spuriock
Stephen W. Stalicup
Jim Stanley
William 5. Stames
P Aussall Stein
Mark A, Stophans
Jamas L Stewort

Marvin L Stewart, Jo
William B Stowan
J. Dareim Stith
Edward §. Staffrengen, I
Herbert W, Stone
Garrick L. Stotsed
Charlana | Stovall
Fallamy Stover

C. Mark Strangth
Cheistanes R Strong
Henry W. Strong
Ted Stuckenschnoidor
Ay L Stundeman
James A Sturdivant
Eugene B. Stutts
John W. Suddarth
Sidney C. Sumemey
Paige H. Sykes
William R Sybvsster
John B. Tally
Robert W, Tapscott. Ji.
Jamed 0. Taylor, 1|
Garald A, Tompleton
Tharmas L Thagand
Aobart L. Thomas
Jack R Thompaon, Jo
James J. Thompson
fonaid F Thomgaon
Dana Thrashes

W, Lee Thuston
Kimberly K. Til
Mark E Tindal
Mark & Treadwall, Il
J Alan Truitt
Jerome Tuckar
Minnie L Tunatall
Michael E. Tomee
Anita T Tye
Armotd W, Umbach, 1l
William K. Upshaw
William C. Veal
Michael Verchar

J Seatt Vowall
Susan G. Wagner
Macheth Wagnoa, Jr.
Cary T Wahihwim
William B, Wahihaim
W. Ronald Waldrop
Marion . Wakker
Valerla £ Walkor
Alizon Wallaca
Michasi B ‘Walls
James F Walsh
Diawid Walaton

June Wang
James 5. Ward
Lawra P Washburn

Jacqualing B. Washington

Ashiley E Watking
Cynthia D. Watson
Leila H. Watson
Wikl Waudtey
Katherinw A Wiber
Baiinda Weldon
Jufia J. Wallar

H. Thomas Walls
Leonard Warthaimer, |1l
Jonathan 5. Wesson
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: Linda West Brent L. Parkar R. Preston Balt, Jr Blane H. Crutchfield Christopher M. Gill
. James H, Wettermark Thomas E Parker, Jr, Charles B. Bonner Mankey L Cumming, 11l W Michael Gillkon
E John F Whitaker Jonathan Fippin John W. Boong William M. Cenningham, Je  Walter T, Gilmas, Jr
: . Gregory White Richard Ralgigh James K. Boteler, 11 Jamas G. Curenton William B. Givhan
: J. Mark Whita Katina Ross Edward G. Bowron Edwin J. Curran, Jr. Julia C. Glover
. James H. White Diag Rowe Mare E. Bradlay M. S1aphan Dampier Catharine F Goldan
: Jore F White L Thomas Ryan, Jr Louis E Bragwell Glenn L. Davidson John §, Gonas, Jr,
H Bryant A Whitmire, Jr Bradley P Ryder Heney H. Browwstor, Jr Morman H. Davis, Jr, J. W, Goodlog, Jr.
: John P Whittington Teresa N. Ryder Donald M. Briskman Fionald P. Davis Charles A. Graddick
E Gregory 0. Wipgins Don T. Temelt William B. Broadwatar Brent T. Day Allen E Graham
. Denise F Wiginton Shelly 0. Thorton G. Porter Brock, Jr Edhward A Dean Duana A. Graham
: Danald FWiginton Richard W. Tingle James 0, Brooks T Jefferson Deen, il Jon A, Green
. David T. Wiley Jerry L Trew David P Broome Seott E Denson Edward C. Graane
. Pal C. Williams H. Carey Walkear, Hi Ann Y. Brown Ross M. Diamand, 1l J. David Greene
= o S. Douglas Williams June Wang Chad R, Brown Hallie S. Dixon Theodore L. Greenspan
[ ustice for all is : Ted Wiliams, Jr. S A Watson, Ji. Douglas L Brown Charles H, Dodsan, Jr ~ Chadwick A_ Grifon
3-..- i i . Deris Williford M. lsabella Wells Paul . Brown John W, Donald, Jr. Irvin Grodsky
more than justa Ecdward B. Willis Riobert £ Willissan Toby D. Brown William A Donaldson ~ Timothy M. Grogan
_ : David M. Wilsan Stephen M, Wilson Gragoary P: Bru Richard T. Dorman foger C. Guilian
clicheé. It is a time- | Joa Wilson B Wayne Wolfe Melvin W, Brunsan Thomas P Doyle Virginia W. Haas
E Harlan F Winn David E Workey Donald E Brutkiewicz, Jr. ~ William M, Doyle Jason K. Hagmaiar
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Disability Inactive

* Huntsville attorney Mark Bruce Flake was trans-
ferred to disability inactive status pursuant to Rule
27(¢), Alabama Rules of Disciplinary Procedure, effec-
tive September 16, 2002. [Rule 27(c); Pet. 02-01].

Reinstatements

= Effective July 22, 2002, attorney Tamara Ann Story
{Knowles) of Alexander City, Alabama was suspend-
ed from the practice of law in the State of Alabama
for noncompliance with the 2001 Mandatory
Continuing Legal Education requgirements of the
Alabama State Bar. On August 20, 2002, Story
{Knowles) came into compliance with the MCLE
Rules and was reinstated to the practice of law in the
State of Alabama. [CLE No. 02-144]

* The Supreme Court of Alabama entered an order
based upon the decision of Panel | of the
Disciplinary Board of the Alabama State Bar rein-
stating Birmingham attorney Donald Towns
Trawick to the practice of law in the Siate of
Alabama, effective June 13, 2002. [Pet. No. 02-03]

= On October 22, 2002, an order was entered by the
Disciplinary Commission granfing the petition of the
Office of General Counsel for summary suspension of
Birmingham attorney Joe Wilson Morgan, 111 based
on his non-cooperation with the investigation of a bar
complaint by the Alabama State Bar Office of General
Counsel. After numerous correspondence to Morgan,
he failed or refused to respond to the bar's request for
information. Morgan offered a letter dated September
12, which he contended he wrote in response (o the
letter from the Birmingham Bar Grievance
Committee, but which he says was inadvertently never
mailed, The letter did not actually respond to the
charges in a meaningful way. Further, even six weeks
later. when appearing in support of his petition 1o dis-
solve the suspension, Morgan had not filed and did
not bring with him any written answers to the charges.
This matter was heard on October 29, 2002 before
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Panel V of the Disciplinary Board. They ordered that
Morgan's petition be conditionally granted under the
following conditions: As soon as feasible, Morgan
was to file with the General Counsel a full and com-
plete response to the charges, addressing each and
every allepation. If the General Counsel decided that
the response was adequate, the petition would be
deemed granted. and Morgan would be deemed rein-
stated. Following the oral announcement of the fore-
going decision at the conclusion of the hearing on
October 29, Morgan later filed his response, which the
General Counsel did not object to, On November 4,
2002, an order was entered and, accordingly,
Morgan’s petition was granted, thereby reinstating
him to the practice of law.

Disi ¢

* The Supreme Court of Alabama adopted the order of
the Disciplinary Board, Panel IV, disbarring Mobile
attorney Paul Martin Foerster, Jr. from the practice
of law in the State of Alabama, effective September
25, 2002. Foerster was found guilty of all charges,
including rules 1.1 [competence], 1.3 [diligence],
I.4(a) and (b) [communication], 1.5(a) [fees], 5.5
[unauthorized practice of law], 8.1(b) [bar admission
and disciplinary matters], and 8.4(c), (d) and (g)
[misconduct], of the Alabama Rules of Professional
Conduct. These offenses included willfully neglect-
ing cases, in which Foerster had been paid a retainer,
failing to communicate with his clients, misrepresen-
tation or dishonesty, practicing law while his license
was suspended, charging excessive fees, and failing
to cooperate or respond 1o the bar investigation,
Upon Foerster’s failure to file any answer or other
defensive pleading, default judgment was entered on
February 26, 2002, so these allegations were deemed
admitted. Foerster’s seven prior instances of bar dis-
cipline were also considered in rendering the deci-
sion. [ASB nos. 99-70 (A}, 99-184(A}, 99-219(A),
99-237(A), 99-258(A), 99-299(A), 00-12(A), 00-
47(A), and D0-96(A})



* New Jersey attorney Donaid C.
Vaillancourt was disbarmed from the
practice of law in the State of Alabama
effective September 20, 2002. The
supréme court entered its order based
upon the decision of the Disciplinary
Board disbarring Vaillancourt as recip-
rocal discipline pursuant to Rule 25(a),
A.R.D.P. This discipline was based
upon the July 15, 2002 order of the
Supreme Court of New Jersey disbar-
rng Vaillancourt from the practice of
law in the State of New Jersey based
upon his plea of guilty to mail fraud in
violation of 18 U.S.C.A. Sections 1341
and 2. [Rule 25(a); Pet. No, 02-02]

* Un October 8, 2002, the Alabams
Supreme Court entered an order dis-
barring Birmingham attorney Allen
Eugene Perdue, Jr. from the practice
of low in the State of Alabama effec-
live September 5, 2002, pursuant to
Rule 23, ARD.P Perdue entered a
consent to disharment dated Seplember
5, 2002,

Perdue was convicted of bank fraud
on September 19, 2001 in the United
States District Court for the Northemn
District of Alabama. He was sentenced
Iy serve 41 months in the custody of
the Bureau of Prisons and 10 make
restitution in the amount of
$176,165.86.

Perdue was again convicted of bank
fraud on July 8, 2002, in the U8
District Court for the Northérn District
of Alabama. He was sentenced to serve
24 months to run concurrently with the
september 19th conviction, and to
make restitution in the amount of
561.29].68.

Perdue notified the bar of his con-
victions and, thereafter, entered a con-
sent to disharment,

Suspensions

* Montgomery attorney Keith Aushorn
entered a conditional guilty plea to
violations of rules 1.3 and | 4(a),
AR.PC.. and was suspended from the
practice of law in the State of Alabama
for a period of one year. The board
stayed the imposition of the suspen-
sion in order to allow Ausbomn to make
restitution in the amount of 56,500 to
the complainant on or before April 18,
2002. The board further ordered that
the suspension would be suspended
and abuted upon payment of restitution

and that Ausborn would receive a pub-
lic reprimand without general publica-
tion and be placed on probation for a
period of two years. Aushorn made
restitution to the complainant in a
timely manner.

Ausborn was retained (o recover
damages for injuries that the com-
plainant received in a motor vehicle
accident that occurred on April 30,
1996. Ausbom filed suit, but was not
fible to obtain service on the defen-
dant, On November 1, 1997, Aushom
was suspended from the practice of
law in the State of Alabama for a peri-
od of 91 days. Ausborn informed the
complainant about the suspension, but
encouraged her not 1o terminate him
and to allow him to remain as her
altorney, promising o complete her
case when his suspension was over.
Ausborn represented to the com-
plainant that he expected to be rein-
stated in February 1998 and that no
action would be necessary on her case
prior to that time. Ausborn was not
reinstated in February 1998, During
his suspension, the court indicated that
the case would be dismissed for failure
10 prosecute due 1o lack of service.
During this time, Ausborn did not
communicate with this client concemn-
ing the matter.

O June 3, 1998, when the court
ordered that service be obtained within
|4 days or the case would be dis-
missed, Ausborn caused a summons to
be issued to a different address, even
though he had not been reinstated to
the practice of law at that time. The
summons was returned for failure of
service and the case was dismissed on
July 9, 1998, [ASBE No. 99-18(A)]

On August 14, 2002 the Disciplinary
Commission of the Alabama State Bar
entered an order dissolving William E.
Friel, II's summary suspension from
the practice of law. The summary sus-
pension was imposed by the
Disciplinary Commission of the
Alabama State Bar on April 19, 2002
because of Friel's failure to respond to
requests for information from the
Alabama State Bar during the course of
a dhsciplinary investigation. The disso-
lution of the summary suspension was
part of a conditional guilty plea sub-
muitted by Friel in four pending disci-
plinary cases. In ASB No. 02-38(A),

Are you watching someone
you care about self-destructing
because of alcohol or drugs?

Are they telling you they
have it under control?

They don't,

Are they telling you they
can handle it?

They can’t.

Maybe they're telling you
it's none of your business

It is.

People entrenched in alechol
or drug dependencies can't see
what it is doing to their lives.

You can.
Don't be part of their delusion.

BE PART OF THE
SOLUTION.

For every one person with alco-
holism, at least five other lives
are negatively affected by the
problem drinking. The Alabama
Lawyer Assistance Program is
available to help members of the
legal profession who suffer from
alcohol or drug dependencies.
Information and assistance is akso
available for the spouses; family
members and office staff of such
members. ALAP is committed to
developing a greater awareness
and understanding of this iliness
within the legal profession. If you
or someone you know needs
help call Jeanne Marie Leslie
(ALAP director) at (334) 834-
7576 (a confidential direct line)
or 24-hour page at (334) 224-
69120, All calls are confidential,
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Friel pled guilty to violating rules 1.3,
1.4({a) and 8.1(b}, A.R.P.C. Friel admit-
ted that he failed to file a brief in the
Alabama Court of Criminal Appeals on
behalf of a client and that he did not
respond 1o requesis for information
during the investigation of the com-
plaint. In ASB No, 01-31 1{A), Friel
pled guilty 1o violating rules 1.3, 1.4{a)
and #.1(b), A.R.P.C. and agreed to
make restitution to the complainant in
the amount of $600. Friel admitted that
he was hired to file a Chapter 7 bank-
rupley and was paid a $600 fee, but did
not file the bankruptcy. In addition,
Friel did not respond to requests for
information from the investigator for
the local grievance commitiee of the
Birmingham Bar Association. In ASB
No. (1-158(A), Friel pled guilty to vio-
lating rules 1.3 and 8.1(b), A.R.PC.
Friel admitted that he failed to file a
brief in the Alabama Court of Criminal
Appeals on behalf of a client and did
not respond to requests for information
during the investigation of the com-
plaint. In CSP No, 01-773(A), Friel
pled guilty o violating rules 1.3 and
1.4(a), A.R.P.C. Friel admitted that he
was retained in July 2000 to represent a
client in a divorce action and was paid
5500, Friel moved without notifying
the client and did little or no work on
behalf of the client. In addition to dis-
solving the summary suspension, the
Disciplinary Commission ordered that
Friel be suspended from the practice of
law for a period of 91 days, However,
the Disciplinary Commission suspend-
ed the 91-day suspension and placed
Friel on probation for a period of two
years, [Rule 20(a); Pet. No, 02-05 and
ASB nos, 02-38(A). 01-158(A), 01-

31 1{A)Y and CSP No. 01-773(A)]

Point Clear attorney Robert Bernard
Wilkins, Jr. was interimly suspended
by order of the Disciplinary
Commission of the Alabama State Bar
effective October 9, 2002, Wilkins was
suspended pursuant to Rule 20(a),
Alabama Rules of Disciplinary
Procedure.

The Office of General Counsel filed
a petition pursuant to Rule 20(a),
based upon Wilkins' being indicted in
the United States District Court for the
Southern District of Alabama for vio-
lating 18 U.5.C. Section 1708 [mail
fraud].
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The Disciplinary Commission fur-
ther ordered that Wilkins be restricted
from maintaining a trust account.
[Rule 20(a); Pet. No, 02-11]

Hoover attorney Gary Wayne Abbott
was suspended from the practice of
law in the State of Alabama for a pen-
od of 22 months by order of the
Alabama Supreme Court. The supreme
court entered its order based upon the
findings and order of the Disciplinary
Commission of the Alabama Siate Bar.
The Commission further ordered that
the suspension should be retroactive to
September 2, 2004, the effective date
of a 91-day suspension in ASB No,
00-115(A). Abbott made restitution in
each case.

In ASB No. 01-55(A), the com-
plainant hired Abbott to defend her
brother in a sexual abuse case and paid
S10,0040 of a $15.000 fee. When
Abbott was suspended, Abbolt wrote
the complainant and told her he was
suspended, but stated that he would be
reinstated in 91 days. Abbott referred
the case to another attorney who told
the complainant he would not make a
court appearance without being paid
the remaining $5,000 she owed
Abbott. Abbott did not respond during
the bar's investigation of the com-
plaint. Abbott pled guilty to violating
rules 1.16(d), 8.1(b), 8.4(a) and (g),
ARPC.

In ASB No. 01-82{A), the com-
plainant hired Abbott to represent her
in a divorce, She paid him $500, plus
the filing fee. Abbott did no work in
the matter and the complainant could
not locate him. Abbott did not respond
during the bar’s investigation of the
complaint. Abbott pled guilty to violat-
ing rules 1.3, 1.4(a), 1.16(d), 8.1(b),
8.4(a), and (g), AR.PC,

In ASB No. 01-174(A), the com-
plainant and her husband hired Abbott
and paid him a $1,000 retainer to rep-
resent them concerning problems they
were having with their new van and
their inability to reach a settlement
with the dealer. Abbott did not pursue
their claims against the dealer or the
manufacturer and, at the time they
filed the bar complaint, had physical
possession of their van at his home,
After his suspension, the complainants
learned that Abbott’s files had been
turned over to another attorney, but

were unable to obtain a copy of their
file. They hired another attorney to
handle the matter for them. Abboit did
not respond during the bar's investiga-
tion of the complaint. Abbott pled
guilty to violating rules 1.3, 1.4(a),
1.16 (d), 8.1(b), 8.4(a), and (g),
AR.PC,

In ASB No. 01-175(A), the com-
plainant retained Abbott 1o defend her
on criminal charges and paid him
51,250 of a $1,500 retainer. Abbott did
some work in the case and made
appearances. However, he was sus-
pended prior to conclusion of the rep-
resentation, The complainant requested
an account and a refund, but Abboit
never responded. Abbott did not
respond during the bar's investigation
of the complaint. Abbott pled guilty to
violating rules 1.3, 1.16(d), 8.1(b),
8.4(a) and (g), A.R.PC.

On September 27, 2002, the
Supreme Court of Alabama ordered
Abboit reinstated to the practice of law
in the State of Alabama, effective
August 21, 2002, The supreme court's
order was based upon a September 6,
2002 order of the Disciplinary Board
of the Alabama State Bar remnstating
Abbott pursuant to the provisions of
Rule 28, A.R.D.P. |[ASB nos. 01-
35(A), D1-82(A), D1-174(A), 01-
175(A) and Pel. No. 01-01]

On August 26, 2002, the Supreme
Court of Alabama adopted the July 9,
2002 order entered by the Disciplinary
Board, Panel IV, suspending Anniston
attorney James Almwick Mitchell, Jr.
from the practice of law for 90 days,
with 30 days to be served immediately,
and 60 days to be held in abeyance,
pending completion of a two-year pro-
bation. Said suspension became effec-
tive June 17, 2002. Mitchell was
retained by Brenda Gholston to repre-
sent her in a divorce proceeding in
September 1998, Gholston paid $325 in
cash to Mitchell's secretary, Mrs.
Rudolph. Rudolph gave Gholston a
receipt for payment of the attorney’s
fee. Thereafter, Gholston heard nothing
from Mitchell, so she contacted him
during the first part of 1999. Mitchell
assured Gholston that everything was
fine and he had her paperwork.
Thereafter, Gholston received a tele-
phone call from Mitchell’s new secre-
tary, asking her to come in because her



file had been deleted. A few months
later, Gholston checked at the court-
house and was informed that no divorce
papers had been filed. Toward the end
of 1999, Gholston met with Mitchell
and he informed her that Rudolph had
laken some money from his office and
he would follow up to get her divorce
Ultimately, Mitchell filed a complaint
tor divorce on Sepiember 7, 2000.
Mitchell testified that Rudolph was ter-
minated in December 1998, and
because of her criminal activity, he lost
approximately 5,000, therefore, he had
her prosecuted for theft. The board
found Mitchell guilty of violating rules
1.3 and 1.4{a) of the Alabama Rules of
Professional Conduct. Prior discipline
was considered.

Birmingham attorney Edward E.
Angwin received a public reprimand
without general publication for violat-
ing rules 1.3, 1.4{a) and 1.4(h),
A.R.PC. Angwin was retained in
September 1995 to file suit against
Memorex Telex for breach of a con-
tract of employment. After an initial
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investigation of the matter, Angwin
obtained a $20,000 settlement offer.
His client declined the offer and
advised that he would not 1ake less
than $100,000. Thereafter, Angwin
filed suit on behalf of his client and
associated another lawyer to assist in
the litigation. During discovery, coun-
sel for Memorex Telex intimated tha
their client was experiencing financial
difficulties which might result in bank-
ruptcy. Angwin advised his client of
this fact and told him that his potential
claim might lose all of its value if that
occurred. As suggested, Memorex
Telex filed bankrupicy on October 15,
1996. Angwin received Notice of
Suggestion of Bankruptey from Oppos-
ing counsel. Thereafter, Angwin did
not file a claim on behalf of his client
in the bankruptey proceeding. Angwin
also Tailed to communicate with the
client regarding the status of the matter
or to provide the client with sufficient,
accurate information to allow him to
make informed decisions regarding the
representation. As a result, his client’s

claims, whatever their menit. were for-
lented without the client's informed
consent. [ASB No. 01-248(A)]

Un September 6, 2002, Gadsden attor-
ney John Edward Conningham
received a public reprimand with gen-
eral publication. On June 24, 2002,
Cunningham waived the filing of for-
mal charges and pleaded guilty to the
allegations of a complaint brought
against him by his former client, Jamie
Daniel. Discipline agreed to was a pub-
lic reprimand with general publication.
Cunningham represented Daniel in a
divorce case. As pant of the divorce set-
tlement, her ex-husband was 1o contin-
ue mukmg payments on her automo-
bile. By agreement with the ex-hus-
band, these payments were sent o
Cunningham for transmittal to Daniel,
In December 2001 and January 2002,
Cunningham inadvertently gave Daniel
insufficient funds checks for her auto
payments. Later, a complaint was filed
with the Alabama State Bar regarding
this situation. Cunningham was provided
with a copy of the complaint and was
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requested to respond to it in writing. In
spite of numerous contacts by the bar,
Cunningham failed to respond.
Because Cunningham was already on
probation for failing to respond in
another unrelated complaint, an interim
suspension was ordered by the
Disciplinary Commission. After
Cunmingham complied with certain
requirements, the interim suspension
was dissolved. Cunningham was con-
tinued on his probation of two years,
Upon his plea, Cunningham was found
guilty of violating Rule 8.1({b) [bar
admission and disciplinary matters] of
the Rules of Professional Conduct.
[ASB No. 02-83(A)]

On September 6, 2002 Sylacauga
attorney Michael Anthony Givens
received a public reprimand without
general publication. Mr. McGhee hired
Givens during December 2000 to file a
divorce for him. He paid Givens $615
for an uncontested divorce, to include
fees for a process server in New York
City, where the estranged wife lived.
Givens did not file the divorce until
March 13, 2001. During March and
April 2001, Givens failed to adequate-
ly communicate with McGhee about
his efforts to have the wife served. On
Apnl 2, 2001, McGhee paid Givens
another $160 for a process server in
New York. Two weeks later, he called
the process server's office and was told
that they had not received any divorce
papers from Givens, nor had they had
any communication with him. On June
1, 2001, McGhee filed a complaint
with the Alabama State Bar. Givens
was sent a copy of the complaint on
August 2, 2001 and asked to respond
1o it within 14 days, After several addi-
tional letters and calls from the bar,
Givens finally submitted a response on
October 10, 2001. The Disciplinary
Commission found Givens's conduct
in violation of rules 1.3 [diligence],
I.4(a) [communication], and 8.1 (b)
|bar admission and disciplinary mat-
ters] of the Alabama Rules of
Professional Conduct. [ASB No. 00-
233(A)]

Frank M. Cauothen, Jr. received a
public reprimand without general pub-
lication for violations of rules 8.4(a),
{c) and (g}, Alabama Rules of
Professional Conduct. The
Disciplinary Commission also ordered
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that Cauthen make restitution to his
former law firm in the amount of
$7.512.17.

Cauthen was employed with a law
firm. As an employee of that firm, he
received case referrals from other attor-
neys within the firm, as well as ator-
neys from outside the firm, The firm’s
policy and practice was that any and all
fees resulting from work performed by
an attorney employed by the firm was
the property of the firm. After Cauthen
began working for the firm, the firm
employed another attorney, That attor-
ney brought with him active files from
his former firm. The attorney made
several attempis to seitle one of the
cases that he brought with him. He was
not successful in negotialing a settle-
ment with the adjuster assigned 1o the
case. Thereafier, the atomey referred
the case to Cauthen because Cauthen
had been successful in negotiating with
the adjuster on a previous case. During
Cauthen’s representation he used per-
sonnel, equipment, supplies and other
resources of the firm. Cauthen was able
to successfully negotiate a settlement.
Prior to disbursement of the seitlement,
the attorney who brought the case into
the firm told Cauthen that he did not
intend to report the attomey’s fee
eamed in the case to the firm. He also
told Cauthen that if he did not want to
report the fee, he would not say any-
thing about it. Cauthen expressed con-
cern that the settlement would appear
in the firm’s trust account and records.
But the attorney assured Cauthen that
he would use his trust account from his
former firm to disburse the settlement.
After receiving assurance that the attor-
ney's fee would be concealed from the
firm, Cauthen accepted his share of the
attomey’'s fee and deposited it into his
personal account without reporting it to
the firm. [ASB No. (1-223(A))

Anniston attorney Hogh Merrill
Vardaman received a public repri-
mand without general publication for
violating rules 1.8(a) and 1.15(¢c),
ARPC

A client, who was the brother of
Vardaman's secretary, borrowed
515,000 against his house. He was
unable to make the payments and con-
tacted Vardaman for help. In exchange
for Vardaman's help, the client trans-
ferred the deed to the house 1o

Vardaman. Vardaman borrowed sufh-
cient money 1o satisfy the first morigage
and prevent foreclosure, Vardaman and
the client agreed that because he owed
fees for prior legal services and for other
loans, which he did not repay, Vardaman
would receive additional proceeds from
the new loan. Vardaman agreed to make
payments on the loan and o pay the
insurance and taxes until the client
decided what he wanted o do with the
house. The agreement was not reduced
to writing and the transaction was not in
compliance with other provisions of
Rule 1.8(a), AR.P.C.

Documents received from the clos-
ing attorney establish that the “sales
contract” provided a purchase price of
$65,000, with receipt of $20,000
earnest money acknowledged and
545,000 due at closing. The HUD-|
statement established that the first
mortgage of $12,169.38 was satisfied
and that the client should have
received $32,588.82. The closing atior-
ney paid this amount to the client with
two checks. A check for $21.685.82
was made payable solely to the client
and a check for $10,903 was made
payable to the closing attorney and the
client. The 510,903 check was the
amount due from Vardaman to close
the transaction. Obviously, the client
paid this amount. In addition,
Vardaman never actually paid the
S20,004) eamnest money acknowledged
in the “sales contract.”

After the closing, Vardaman prepared
a deed from himself to the client to be
used in case of Vardaman's death. At
some point, the client decided to sell
the house. A friend of the client’s was
interested in the house and signed a
lease with an option to buy. During the
time that the friend was making
arrangements to purchase the house,
the client died. The client’s sole heir
was a minor child, the client’s wife
having died a few vears earlier. The
executor of the client’s estate, who was
also the guardian for the minor child,
was forced to hire a lawyer to help him
recover the assets of the estate from
Vardaman. In conversations with that
lawver, Vardaman explained that if he
was not able to sell the house, then he
would deed the house to the client's
estate and if he sold the house, then he
would remit the proceeds to the attor-
ney 1o hold in trust until such time as



the executor and goardian released
Vardaman and his secretary from any
linbility arising out of the earlier trans-
actions between Vardaman and his
chient. Vardaman eventually sold the
house. However, he did not deposit the
proceeds from the sale of the house in
trust. He commingled the funds and
treated them as his own.

Vardaman eveniually paid $40,000,
less funeral expenses, to the attorney
for the estate 10 hold in trust until a
conservatorship could be established
for the minor child. That amount rep-

resented all of the funds due the estate.

[ASB No. (M-190]

On October 24, 2001, the Disciplinary
Commission of the Alabama State Bar
determined that Bessemer attorney

Lonnie Anthony Washington should

receive a public reprimand without
general publication. Charlene Floyd of
Bessemer was involved in an aulomeo-
bile accident on March &, 2000, On
March 12, 2000, she was contacted
over the phone by Stephen Tutt, who
stated that he was a “claim specialist™
with the Washington Law Center. Tunt
stated that he had obtained Floyd's
name and number from a police acci-
dent report. He told Floyd that he
wanted o help her get her car repaired
and “. . .whatever else you are entitled
to.” Tutt met with Floyd the following
day and gave her a business card,
which clearly identified him as a
“claim specialist™ at the Washington
Law Center. Over the ensuing weeks,
Tutt proceeded o negotiale a settle-
ment of Floyd's property damage
claim for $4,300. He arranged for the

repair of Floyd's vehicle under ques-
tionable circumstances. Later, Floyd
learned that the insurance company
hud declared her car a total loss. When
contacted by the Birmingham Bar
Girievance Commitiee, Washinglon
stated that he had no knowledge of
Floyd or her insurance claim, and that
he had no file on the case. Washington
further stated that Stephen Tutt no
longer worked for him. Stephen Tunt
claimed that he received no money
from this claim, but was merely help-
ing Floyd because she was known to a
[riend of his. The Disciplinary
Comumssion found Washington's spe-
cific actions 1o be violative of rules
5.5(b) [unauthorized practice of law]
und 7.6 [professional cards of non-
lawyers] of the Alabama Rules of
Professional Conduct a8

| The Alabama State Bar Lawyer Referral Service can provide you with an excellent means of earning a
living, so it is hard to believe that only three percent of Alabama attorneys participate in this servicel
LRS wants you to consider joining,
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RATES

Rates: Members: Two free listings of 50 words or less per bar member per calendar year EXCEPT for "position wanted” or
“position offered’ listings—$35 per insertion of 50 words or less, $.50 per additional word;
Nonmembers: $35 per insertion of 50 words or less, $.50 per additional word. Classified copy and payment must be

received acconding to the following publishing schedule:

March 2003 issue—deadline January 5, 2003; May 2003 issue—deadline March 5, 2003; July 2003 issue—deadline May 5,
2003. No deadiine extensions will be made.
Send classified copy and payment, payable to The Alabama Lawyer, to: Alabama Lawyer Classifieds, c/o Susan Andres, PO.

Box 4156, Montgomery, Alabama 36101

Services

= DOCUMENT EXAMINER: Examination of questioned docu-
mients: Certified lorensic handwriting and document examiner,
Thirty-seven yaars experience in all forensic document problems.
Formerty, chiel questionad document analyst, USA Criminal
Invastigation Laboratories. Diplomate (cerified)-ABHIE. Member,
ASODE: 1AL, SADFE; NACDL Resume and fee schedule upon
request. Hans Mayer Gidion, 218 Merrymont Drive, Augusta,
Georgia 30907, Phone (706) BG0-4267

* TRAFFIC ACCIDENT RECONSTRUCTION & EVALUATION OF
HIGHWAY DESIGN, MAINTENANCE & CONSTRUCTION: This
engineer has reconstructed over 3,000 accidents in 23 states on
highways, streats, raileoads, and highway construction 2ones
imvalving trucks, vans, cars, pedestrians, trains, and farm imple-
mants, Computer-generaled drawings are prepared to lustrate his
opinians, Over 47 years’ engineering experience. Regisiered pro-
fessional angineer and board certified by ACTAR. Contact John T,
Batas, PE., toll ree (B00) 299-5950,

+ WEB SITES FOR PROFESSIONALS: | dasign informative Web sites
that are easy for the public 1o use and understand. My sites start at
under $500 and inchude one year of hosting. You can view mare infor-
mation and demanstration sites al www profassionalsites.net
For more information contact Lee Frier at (334) 241-9969, or e-mail
ifeier@professionalsites. net

* SPANISH-ENGLISH LEGAL AND COURT INTERPRETER:
Solid command of grammar and syntax in bath languages.
Mother language Spanish. Graduate of prominent Venezuelan pri-
vate high school. BS degree in computer science and enginasring
from UCLA. American citizen with two years’ experiance transiat-
ing for public speakars and lawyers. Phone (251) 355-2093: fax
[261) 968-4056; a-mail vitinafeoyahoo.com,

= HANDWRITING EXPERT/FORENSIC DOCUMENT
EXAMINER: ABFDE certified. Formerly chief, Questioned
Documents Division, U.S. Army Criminal Investigation Laboratory
American Society of Ouestioned Document Examiness. Amencan
Academy of Farensic Sciences. Civil and criminal cases accepted.
Famall Shiver, Shiver & Nelson Document investigation
Laboratory, 1303 Lilac Ridge Drive, Woodstock, Georgia 30183,
Phane (170) 517-6008,

Positions Offered
* ASSOCIATE POSITION: Wilmar & Lea, PA, a Huntsville law
firm, has an immediate opening for an associate with one 1o

threa years' oxperience in civil litigation, Miease send resume 1o,
Managament Committee, PO, Box 2168, Humsvilla 35804-2168,

For Sale/Rent/Lease

JIANUARY

= VACATION RENTALS IN FRANCE AND ITALY: Provence—
17th C. stone house on wing estate in the Lubaron, four bed-

2003

weskly §1,400 10 $2,000. Tuscary—Two 18th C. houses with
views of San Gimignano on same wina, olive estate: House #1
has six bedrooms, thres baths, weekly $2,000—3$2,700. House
#2 has four apartments, weekly $900—$1,100. Exquisite 12th C.
hogse, view of San Gimignano, five bedrooms, four haths, fovely
swimming pool, weakly $3.200—34,200.

For photos, detzils of these and other properties, visit Weab
site: www lawolficeofkenlawson.com e-mail; kelawi@lawoffice-
ofeniawson.com, voice (206) 632-1085; fax (206) 632-1086. Law
Dffice of Ken Lawson, representing owners of authentic, historic
properties in France and Italy
FURNITURE: Cherry wood executive desk, with credenza and
matching two-drawer filing cabinet, $1,100. Black laathar execu-
tive chair, $100. Six upholstered “lobby” chairs, $65 sach, or all
ten pieces for $1,500. Please call Sondra McDaniel at (205) 688-
5008. Furniture located in Birmingham, M
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Where Lawyers Look For Lawyers

Attorney Recruiting and Placement
Firm Mergers, Expansions & Acquisitions
Temporary Attorneys & Paralegals

Our clients have current openings for
lawyers in these practice areas:

< Civil Litigation

% Rescarch & Writing

% Bankrupicy (Creditor)
% Estate Planning

% Commercial Real Estate

www.AmericanLegalSearch.com

In Alabasmn, contact Richard O Brock, Esg, at

(205 W30-9128 or by email o dehand @ americanlegabiearch.com.
Al ingquirkes are sirictly confidential.

Birmingham Nashville Los Angeles




N. Lee Cooper, Stephen E. Brown,
Mitchell G.Allen, and Jeffrey A. Lee
Maynard, Cooper & Gale, PC. — Birmingham
Doris Sewell
PEMCO Aeroplex, Inc.
Representing PEMCO Aeroplex, Inc. in
Burnes v. PEMCO Aeroplex, Inc.

Congratulations
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Mark Sobus, |.D., Ph.D. Angela Abel, M_A Stuart Miles, Ph.D
Houston Atlanta Louisville
281 359-3111 404 B76-4080 502 891-4488
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The Web is bringing
new clients
to firms just like yours.

So why not yours?

| Help
v Dynamic Site Design

v Compelling Content

v Targeted Traffic
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Your future dients are on the Weh.
We'll help you find them.

West Client Development Services helps you
effectively use the Web to enhance your new
business efforts. Today, the three eritical componernts
for online success are design, content and traffic. We
can help you build an online presence that uses all of
these to deliver real results. Stop missing out!

See how West makes the Web work for you, Call

1M‘M‘Hn|
or visit httpe/products. findlaw.com
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