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Alabama BOVEITIOF, i the most lq:LllE:_ni;.l'.il"ll‘ feature of this Elmaore County l.'il'_r‘.

| Downstremm, the Coosa River joins the Tallapoosa River 1o form the Alabama River,
For more information on Wetumphka, visit wwwowetumplka.al us
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We Protect The
Land Of America.

Travel across America and you'll see more land protected with title insurance

from the LandAmerica family of companies than from any other source,
We are where you need us, when you need us. % We're also the source
of an ever-expanding number of real estate services. % Our people are
knowledgeable, professional and respond with foresight and innovation to
the changing needs of the real estate industry. % Whether your next
transaction is complex or simple, experience the LandAmerica difference.

For more information, visit our web site at www.landam.com.

n Lan d Am e r i c a Commaonwealth Land Tithe Insurance Company

Lawyers Title Insurance Corporation
Trarsnation Title Insurance Company

LandAmerica Financial Group, Inc.
2200 Woodcrest Place, Sulte 330, Birmingham, AL 35209
Phaone: (205) 868-1000 = Toll Free: (BD0) 831-6807
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IANUARY

Bobby Segall

2006

What a Difference
25 Years Make

Some things just aren’t funny-hurri-

canes, loods, death and destruction
among them. This column’s not really
funny either, but it's pretty interesting, at
least to me. Tell me if you agree with the
point it tries to make. If you disagree, tell
Keith Norman,

In Qctober, | attended a celebration
honoring the 25 years Myron Thompson
has spent as a federal district judge in
Alabama’s Middle District. In June, ]
attended the same kind of 25-year cele-
bration for U.W. Clemon, district judge
in the Morthern District. Both parties
were fun. Not Friday-nights-in-college
fun, but fun. And, excruciatingly moving.
So moving that I promised myself |
would never again miss a party like
that-even if not invited. And, since [ like-
ly won't be bar president next time there's
a 25th anniversary party for a black feder-
al judge in Alabama, I'm pretty sure |
won't be invited.

I'm an American, though, We're always
crashing other people’s parties—just ask
Drubya. Even crashing a party like this
could be difficult, though, considering
that-at best—I'll be approaching 85 at the
time. The only 85- or 95-year-old
Alabama lawyer spry enough to crash a

I know. My last column wasn't funny.

party is Decatur's John Caddell. | know
John Caddell, and 'm no John Caddell.’

You get the point, though. Since Judge
Clemon and Judge Thompson were
appointed in 1980, not one other black
man or woman has been nominated to
serve as a federal district court judge in
Alabama. That’s just not right. Alabama's
population is more than one-fourth
black, and Alabama has exceedingly tal-
ented black lawyers all over the state,
from Huntsville to Birmingham to
Montgomery to Mobile.

Yeah, | know. I've been whining about
the horrendous way we select judges in
state court, and now I'm whimpering
about who doesn't get sclected in federal
court. And, you're asking yourselves,
“What does the SOB want, to appoint all
the judges himself?" Well, yes, but since
that's not an option, [ think
Congressman Artur Davis is right. In
January 2003, he asked our two U.S. sen-
ators to urge President Bush to consider
black men and women {or the federal
bench in Alabama. | hope President Bush
will do just that.

Every one of our state's district court
judges is at least pretty good. We're fortu-
nate that way, but a little diversity on the
bench is a good thing. It makes everyone



feel-rightly or wrongly-like justice really
is for all. 1 think the U.5. Supreme Court
will lose something if it ends up, once
again, 8-1 male-female, and 1 think the
bar and our entire state will suffer if we
lose racial diversity within our federal
and state court systems,

One of Alabama’s greatest heroes
passed away recently after a long and
inspiring life. Mrs. Rosa Parks did in
death what she did throughout her life.
She inspired Alabamians, and all
Americans, to remember that our nation
is the land of freedom and equality.
When she refused to give up her seat on
that bus, she woke up an entire nation
and ushered in an era of change and
growth the likes of which this country
hasn’t seen since. | hope we aren't falling
asleep again. | hope we continue to
remember how important it is that we
remain committed to the dreams of
racial equality and a color-blind society.

This shouldn’t be a partisan issue.
Although both Judge Clemon and Judge
Thompson were appointed by Democrat
limmy Carter, both Republicans and
Democrats have since failed to follow his
lead. Through two terms of Reagan, one
term of Bush I, two terms of Clinton and
now a term-and-a-half of Bush 11, there's
not been one appointment of a black
person to the federal bench in Alabama.
And I know Republicans have it in them
just as much as any Democrat. The only
black justice on the LLS. Supreme Court,
Justice Clarence Thomas, was nominated
by Bush 1.2

What a difference 25 years make.

It’s hard to believe now, but back in
1980 when Judge Thompson and Judge
Clemon were first appointed, their
appointment was a contentious issue
within the state and in some places out-
side the state. The American Bar
Association even claimed that Judge
Clemon—a civil rights pioneer, a
Columbia Law School grad and a state
senator-was “ungualified.”

What a difference 25 years make.

1 don't know if you've appeared before
Judge Clemon, but “unqualified” is about

the last word that comes to mind.
“Apprehension,” yes. “Terror,” maybe, but
“unqualified,” never. Let’s face it. Some
folks aren’t huge fans of the way Judge
Clemon runs his courtroom—Castro has
less control over Cuba—but he is about
the smartest guy | know. Many of those
whao criticized him in 1980 now sing his
praises. A former law clerk called him
“brilliant™ and “a legal genius.” One of
the state’s most successful trial artorneys
said he was “highly intelligent” and
“completely fair”

Here's a little background. Judge
Clemon was born and reared in Fairfield,
Alabama. He was raught in high school
by state school board member Ethel Hall.
In college at Miles, he was at the heart of
the civil rights movement. He didn't
always, though, exercise the most mature
judgment. When asked by his fellow

classmates to present a petition to Bull
Connor calling for an end to segregation,
he accepted. The reception he received
from the Bull helped him mature.
Connor ordered him to leave town, and
as Judge Clemon describes it, somewhat
concerned about “imminent harm,” he
did just that.

Following Columbia Law School in
New York, he came home more deter-
mined than ever to oppose discrimina-
tion. As a lawyer, he devoted his attention
primarily to successful fights against seg-
regation in schools and against employ-
ment discrimination, most notably at
U.S. Steel. In 1974, he and (now retired)
Circuit Judge Richmond Pearson became
the first two blacks elected to the state
senate since Reconstruction. Then, when
Judge Clemon was only 37 years of age,
President Carter, with a little nudge from

CUMBE
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Continued from page 9

Sen. Howell Heflin, named him
Alabama’s first black federal judge.

During his tenure on the bench, he's
presided over untold numbers of high-
profile and low-profile cases, treating all
of them with the same degree of care and
skill. He's received every kind and degree
of notoriety and about every honor a
judge can receive, including several
recognitions of his exceptional legal
scholarship. He has served as an adjunct
professor of constitutional law at
Birmingham-5outhern College and has
received an honorary doctorate for his
contributions to that college and to his
profession. He has spoken and written
widely on legal and historic issues and
has contributed significantly to many
civic and community organizations. And,
he is unguestionably as devoted a hus-
band and father as anyone you know. In
1999, Judge Clemon became the chief
judge of the Northern District.

What a difference 25 years make.

And what a difference a few months
make. Just after Judge Clemon took his
seat in Birmingham, Judge Myron
Thampson became the first black federal
judge in Alabama's Middle District. Judge
Thompson was a Tuskegee kid. He grew
up there, and then went to college and
law school at Yale. He was accepted to
Harvard, but says he wanted to go to a
good school. Or, maybe, he wanted to be
school mates with Bill and Hillary, or
Dubya or the "I'm (not) Reporting for
Duty” man.

After finishing law school in 1972,
Judge Thompson became the first
African-American assistant attorney gen-
eral in the history of Alabama. That's
right. Jackie Robinson played baseball in
Brooklyn two and a half decades before
Alabama had even one black assistant
AG. Bill Baxley was our Branch Rickey.

Whar a difference 25 years make.

When someane finally showed the
courage to bring an African-American to
the Middle District bench, Judge
Thompson became the guy. Not the first

JANUARY 20046

guy. The first choice was Fred Gray, but
after confirmation became problematical,
and Mr. Gray withdrew, Sen. Heflin and
the President turned to the 33-year-old
Myron Thompson, then practicing in
Dothan.” That's right, 33, but already
incredibly well respected and liked-both
by folks who had practiced with and
against him.*

And, his service on the bench has hon-
ored us all. He has handled many big
cases, including, for example, the long-
running mental health case, the State
Department of Transportation employ-
ment case, a prison case involving a
hitching post, another involving Julia
Tutwiler Prison, and, of course, the Ten
Commandments case. In each of these
cases, he has ruled dispassionately, coura-
geously and almost always correctly. And,
Judge Thompson has remained steadfast
and undaunted in his commitment to the
Rule of Law despite outrageous personal
attacks and threats of physical harm
fomented (inadvertently, I'm sure) by
you-know-who and his henchmen,

Although big cases have made Judge
Thompson famous around the country,
it’s the way he handles his job in ordinary
cases that lawyers most appreciate. Like
with Judge Clemon, no matter who you
are, if you're wrong, he'll find you wrong.
If you're right, though, no matter how
loathsome you might otherwise be, he'll
find you're right.

Perhaps the best thing about Judge
Thompson is his demeanor and judicial
temperament. He is unfailingly polite to
everyone, and generally doesn't interfere in
jury trials. | like that about him. He lets you
earn your defeats—all by yourself Like
Judge Clemon does now, Judge Thompson
served as chief judge of his district for sev-
eral years. Also like Judge Clemon, he isa
wonderful husband and father.

What a difference 25 years make.

These two men-Judge Clemon and
Judge Thompson—were appointed 25
years ago to serve as federal judges for as
long as they chose to serve. For 25 years,

they have set two inspiring examples of
what a judge should be, no matter his or
her race: smart, engaged, firm but open-
minded. From the earliest years of their
lives, they helped pave the way for black
men and women to achieve the pinnacles
of success dreamed about by Rosa Parks
and Dr. Martin Luther King, Jr. For 25
years, both on the bench and off, they
have continued to blaze that path. But for
25 years, not one other black man or
woman has been appointed to the federal
bench; not one black man or woman has
been given the opportunity to fill the
void that will be left when these two men
leave the bench.

What kind of difference, then, has 25
years really made? ]

Endnotes

1. John Caddell, president of the Alabama S1ate Bar in
1951-52, is 95 years old and is still actively and
gttectively practicing law.

2 Tharks 1o LS, District Court Judge Harold
Albritton and the Albritton family, Justice Thomas
spoka recently at the University of Alabama School
of Law.

3 For ihe few of you who don't kmow, Fred Gray, who
represented both Rosa Parks and Martin Luther King,
Jr., has baen a pioneering civil rights lawyer and was
ona of the first two Alrican-Amaricans elected to the
Alabama House of Representatives since
Reconstruction. After withdrawing his nama from
consideration for a federal judgeship over 25 years
ag9, ha has gona on to bacome our bar's first black
president and to eam boatloads of money as an
axceptional trial lawyer His talenis as a trial lawyar
led to his induction into tha American College of Trial
Lewyers. Ha's also received avery honor available to
@ lawyer, including the American Bar Association’s
prestigious Spil of Excalience Award recognizing
his contributions to the legel profiession, and tha
Thurgood Marshall dward, récognizing his contribu-
tions 1o civil nights. Today, Fred continues to practice
law and to be a highly sowght-after speaker around
the country,

4. Judge Thompsons appointment followed chosely
alter the 1979 elevation 1o the former Fifth Circuit
of District Judge Frank M. Johason, Jr., one of
the great judges in the history of our country, Judge
Thompson, howeaver, did nat replace Judge Johnson.
That honor fell 10 Judge Truman Hobbs, Sr. one of
the bast human baings on this {or any other) planet.
Judge Thampson was apponted very shortly ater
Judge Hobbs, and they remain close friends. Judge
Hobbs was a speaker &t Judge Thompson's 25th
anniversary celebration.



Wealth management to help you face the future with confidence.

And that's where Regions Morgan Keegan Trust can prove invaluable. We've been helping individuals and businesses
preserve, protect and grow their wealth for nearly a century. As one of the nation's largest trust companies, handling
$33 billion in assets, we provide the sarvice you want with the confidence you need. To get started, contact one
of our regional offices, and we will have a frust professional in your community get in touch with you.

Birmingham, 205-326-7226 | Mobile, 251-690-1411 | Montgomery, 334-230-6100 | Huntsville, 256-535-0370 |
Tuscaloosa, 205-750-2745 | Anniston, 256-231-1286 | Dothan, 334-677-2441

Everyday confidence. | REGIONS &4 MORGAN KEEGAN®
TRLUST

10 200 Pigiirm Acrpme Namepen Thusll, lsvwwttrminr! oo

O &N o Baou M= Pusd qt :
ur.; Pzl klirpuaii K m_:m siill, i ji



12

By Keith B. Norman

JANUARY 2006

Fewer Lawyers Serving in
Our State Legislature

he final regular session of the
I 2002-2006 legislative quadrenni-
um begins January 10, The con-

clusion of this year's regular session,
assuming there are no special sessions,
will make way for a newly-elected house
and senate when the legislature convenes
for the first time in 2007, Re-elected
incumbents will join those legislators
who have been elected for the first time,
If the results of the past 30 years are any
indication, however, few lawyers will be
included among the ranks of our state
legislature for the new legislative term.

For the past three decades, the number
of lawyers serving in the legislature has
declined dramatically. In 1973, there were
20 lawyers serving in the senate, or 57
percent.’ In the house, there were 33
lawyers serving, or 31 percent. By the
start of the new quadrennium in 1982,
the percentage of lawyers serving in the
senate was 49 percent and 12 percent in
the house. The percentages continued to
drop in the "90s, When the legislature
convened in 1994, the percentage of
lawyers in the senate and house was 37
percent and nine percent, respectively.

When the senate convenes January 10,
11 lawyers, or 31 percent, will be counted
among its ranks. The lawyers who will be
serving are Roger Bedford, Russellville;
Bradley Byrne, Fairhope: Curt Lee, Jasper;
Pat Lindsey, Butler; Ted Little, Auburn;
Zeb Little, Cullman; Wendell Mitchell,
Luverne; Myron Penn, Union Springs; Phil
Poole, Moundville; Hank Sanders, Selma:
and Rodger Smitherman, Birmingham.
The state house will convene with nine, or
eight percent, of their total being lawyers,

They are Greg Albritton, Excel; Marcel
Black, Tuscumbia; Paul DeMarco,
Homewood; Ken Guin, Carbon Hill; Jeff
McLaughlin, Guntersville: Yusuf Salaam,
Selma; John Robinson, Scottshoro; and
Cam Ward, Alabaster.

Despite their low numbers, the lawyers
who are members of the legislature are
active in committee leadership and chair
important committees in each chamber,
In the house?, Marcel Black chairs the
Judiciary Committee and Ken Guin chairs
the Rules Committee. In the senate’, the
following lawyers chair committees: Roger
Bedford, Finance and Taxation-General
Fund; Pat Lindsey, Economic Expansion
and Trade; Zeb Little, Agriculture,
Conservation and Forestry; Wendell
Mitchell, Constitution, Campaign
Finance, Ethics and Elections; Myron
Penn, Tourism and Marketing; Phil Poole,
Government Affairs; Hank Sanders,
Finance and Taxation-Education; and
Rodger Smitherman, Judiciary.

| am sure that there are those who, in
derision, will say that fewer lawyers scrv-
ing in the legislature is a good thing. Yet,
of all professionals, lawyers are possibly
the best equipped for service in the legis-
lature. For example, a lawyer's specialized
legal training provides him or her with a
foundation of legal concepts that
enhances their discernment for analyzing
and drafting legislation. Moreover,
lawyers are usually skilled negotiators
and the art of negotiation and compro-
mise is crucial to the legislative process.

What can explain the precipitous decline
of lawyers in the Alabama legislature? |
think the averriding factor is one of



“time.” Beginning in 1975, annual sessions
replaced biennial sessions. This change has
probably had the most significant impact
on the decline of lawyers seeking legislative
office. Instead of 60 session days* during a
four-year term of office, annual sessions
increased the total to 120 session days,
This essentially doubled the time lawyer
legislators had to be out of the office.
About the same time the Alabama leg-

islature changed to annual sessions, many

lawyers were moving from fee schedules
to hourly billing. This switch was
prompted by the United States Supreme
Court decision in Goldfarb v. Virginia
State Bar, 421 U.S. 773 (1975) which
ended the practice of fee schedules set by
bar associations, With the demise of fee
schedules, the notion of a “billable hour”
made legislative service less appealing,

| am not optimistic that we will ever
again sec the percentage of Alabama
lawyers approach the levels of the carly
1970s. There is, however, a recent sign of
encouragement. Last spring, Paul
DeMarco was chosen in a special election
to fill a vacancy in House District 46. Paul
made the run-off against a candidate
who, years before, served in the legislature
representing District 46. He had to battle
a candidate who was not only a former
legislator, but a candidate who chose to
campaign negatively on the fact that Paul
is a lawyer. Paul won convincingly.

As Paul’s election proves, lawyers can be
elected to the legislature despite efforts to
negatively portray them. It is hoped that
Paul's example and that of lawvers who are
now serving will encourage maore lawyers
to pursue this avenue of public service.

Education Debt for
July Bar Examinees

Approximately 52 percent of those tak-
ing the July 2005 bar exam had education
debt. The average amount owed for each
with debt was $70,310. o

Endnotes

1. The Alabama sanate has 35 elected membess and

this Bouse has 105
2. The housa has 16 standing committees
3. The senate has 21 standing commitiees

saation days do not include travel as well as com
fmittess masting days. During @ typical legislative
week, a legusiator from outside Montgomeny might
arthoe on Monday afternoon to anend legislative ses-
sions ganerally held on Tuesdays and Thursdays,
attend commities heanmgs on Wednesday and than
rertim home Thursday nigit
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Judicial Award of Merit

The Board of Bar Commissioners of the Alabama State Bar will receive nominations for
the state bar's Judicial Award of Merit through March 15, 2006, Nominations should be pre-
pared and mailed to:

Keith B. Norman, secretary

Board of Bar Commissioners

Alabama State Bar

P.O. Box 671

Montgomery, AL 36101-0671

The Judicial Award of Merit was established in 1987. The award is not necessarily an
annual award. [t must be presented to a judge who is not retired, whether state or federal
court, trial or appellate, who is determined to have contributed significantly to the adminis-
tration of justice in Alabama. The recipient is presented with a crystal gavel bearing the
state bar seal and the year of presentation.

Nominations are considered by a three-member committee appointed by the president of
the state bar, which then makes a recommendation to the board of bar commissioners with
respect to a nominee or whether the award should be presented in any given year.

Nominations should include a detailed biographical profile of the nominee and a narra-
tive outlining the significant contribution(s) the nominee has made to the administration of
justice. Nominations may be supported with letters of endorsement.

Notice of Election

Notice is given herewith pursuant to the Alabama State Bar Rules Governing Election and
Selection of President-Elect and Board of Commissioners.

President-Elect

The Alabama State Bar will elect a president-elect in 2006 to assume the presidency of the
bar in July 2007. Any candidate must be a member in good standing on March 1, 2006,
Petitions nominating a candidate must bear the signature of 25 members in good standing of
the Alabama State Bar and be received by the secretary of the state bar on or before March 1,
2006. Any candidate for this office must also submit with the nominating petition a black and
white photograph and biographical data to be published in the May 2006 Alabama Lawyer.

Ballots will be mailed between May 15 and June 1 and must be received at the state bar by
5 p.m. on the second Friday in June (June 9, 2006},

Elected Commissioners

Bar commissioners will be elected by those lawyers with their principal offices in the fol-
lowing circuits: 2nd; 4th; 6th, place no. 2; 9th; 10th, place no. 1, place no. 2, place no. 5,
place no. 8, and place no. 9; 12th; 13th, place no. 2; 15th, place no. 2 and place no. 6; 16th;
20th; 23rd, place no. 2; 24th; 27th; 29th; 38th; and 39th.



Additional commissioners will be elected in these circuits for
each 300 members of the state bar with principal offices herein,
The new commissioner petitions will be determined by a census
on March 1, 2006 and vacancies certified by the secretary no later
than March 15, 2006.

All subsequent terms will be for three years,

Nominations may be made by petition bearing the signatures
of five members in good standing with principal offices in the
circuit in which the election will be held or by the candidate’s
written declaration of candidacy. Either must be received by the
secretary no later than 5 p.m. on the last Friday in April (April
28, 2006),

Ballots will be prepared and mailed to members between May |
and May 15, 2006. Ballots must be voted and returned to the
Alabama State Bar by 5 p.m. on the last Friday in May (May 26,
2006).

At-Large Commissioners
At-large bar commissioners will be elected for the following
place numbers: 1st; 4th; and 7th.

United States District Court,
Northern District of Alabama,
Birmingham

VACANCY ANNOUNCEMENT

Pasition Title: Clerk of Court

Salary Range: $134,867-$146,800 (J5P 17)
Application Closing Date: March 31, 2006

NATURE OF THE POSITION

The Clerk of Court is appointed by the judges of the Court.
This is a high-level management position that functions under
the direction of the chief judge of the United States District
Court. The Clerk of Court is responsible for managing the
administrative activities of the Clerk’s office and oversecing the
performance of the statutory duties of the office. Included
among the responsibilities are policy implementation and mon-
itoring, long-range planning, budgeting, financial management,
automation, human resource management, property procure-
ment and management, and public relations.

QUALIFICATIONS

A minimum of ten years of progressively responsible adminis-
trative experience in public service or business which provides a
thorough understanding of organizational, procedural and
human aspects in managing an organization. At least three of the
ten years' experience must have been in a position of substantial

management responsibility. Applicants also must have an under-
standing of automated systems, have administrative abilities and
passess strong leadership and interpersonal skills.

EDUCATIONAL SUBSTITUTIONS

A bachelor’s degree from an accredited college or university
may be substituted for three years of general experience,
Completion of a two-year master's degree program (60 semes-
ter hours or 90 quarter hours) in an accredited university (or
completion of a Juris Doctor Degree) may be substituted for
two vears of general experience.

INFORMATION FOR APPLICANTS

The United States District Court is part of the judicial branch
of the United States Government. Court employees are not
included in the Government's civil service classification. They
are, however, entitled to similar benefits as other federal
employees, including paid vacation, sick leave, choice of health
benefit plans and participating in the Federal Employees’
Retirement System. This position is subject to mandatory elec-
tronic fund transfer participation for payment of net pay. The
best qualified applicants will be invited for interviews.
Applicants selected for interviews will be responsible for paving
for expenses, including travel, associated with the interview.
Belocation expenses are currently not available for the selected
candidate. As a condition of employment, the selected candi-
date must successfully complete a ten-year background investi-
gation and every five years thereafter will be subject to an
updated investigation similar to the initial one,

APPLICATION PROCEDURE

Qualified persons are invited to submit a detailed resume
including educational, work and salary history as well as a narra-
tive statement, not to exceed two pages in length, addressing the
applicant’s ability to plan and implement the most effective use of
resoirces, both humin and financial: to achieve objectives; to
interpret, understand and implement the policies of the Court; to
interact with various types of people including superiors, peers,
subordinates and the public; and the applicant’s basic manage-
ment philosophy. Letters of recommendation are desirable. All
applications must be received by 5 p.m, on March 31, 2006.

Please submit application materials in an envelope marked

confidential. No phone calls.

Clerk, U.S. District Court

1729 5th Avenue North

Birmingham, AL 35203

Attention: Personnel Specialist
The United States District Court is an Equal Opportunity
Employer. ]

[rie acanaia tawren JERE
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GENE ELBERT BELL

Gene Elbert Bell died March 19, 2004
in Birmingham.

After graduating from high school,
Gene became employed in the Office of
the Clerk of the United States District
Court for the Northern District of
Alabama. For a number of years, he also
served as the courtroom clerk for the
Honorable Seybourn H, Lynne.

Gene graduated from the University of
Alabama at Birmingham and the
Birmingham School of Law, both of which
he attended during the evenings while
working during the day for the US.
District Court. For a number of years,
while working during the day in the federal
court system in Birmingham, he served as
the judge in the Fairfield Recorder's Court.

Gene was a World War 11 veteran, hav-
ing served in the 666th Field Artillery
Battalion Battery C/3rd Army. He fought
in the Battle of the Bulge.

After serving in the Army, Gene
returned to the U.S. District Court where
he served for 45 years and retired as
Chief Deputy Clerk. He was always will-
ing to provide young lawyers with assis-
tance in their flings in the federal court,
He had a wonderful sense of humor and
was loved and respected by the lawyers in
the Northern District of Alabama.

Gene was a member of Veterans
Foreign War Post 3492 and was also a
member of its honor guard, He wasa
charter member of the 87th Maneuver
Area Command in Birmingham, and was
active in the Boy Scouts of America,
Troop 78 of Fairfield, the Fairfield United
Methodist Church, its Men's Club, and
the Civitan Club.

He is survived by his wife, Vera, his
children and his grandchildren.

~Douglas Corretti, Birmingham

DAvID H. CULVER

David H. Culver, a member of the
Huntsville-Madison County Bar
Association, passed away on September
24, 2005 at the age of 82. Mr. Culver was
born June 3, 1923.

He graduated from the University of
Alabama, where he was a member of the
Sigma Alpha Epsilon fraternity, with a Juris
Doctor Degree. He practiced law in
Huntsville for over 50 years, serving as the
first deputy circoit solicitor of Madison
County and as president of the Huntsville-
Madison County Bar Association.

Mr. Culver served as a captain in the
LLS. Air Force, was a B-29 pilot in World
War 11, a Military Army Transport Service
pilot and airplane commander in the

Korean Conflict, and was awarded the
Distinguished Flying Cross, the Korean
Service Medal and the U.N. Service
Medal.

He served as president of the ACME
Club, president and lieutenant governor
of Kiwanis Northern District of Alabama
and a member of the vestry and junior
warden of The Church of the Nativity,

Mr. Culver leaves hehind his wife, Sally
Ann Culver, and three daughters, Sally
Culver Jones, Florence Culver Tyson and
Leila Culver Hergert, and eight grand-
children.

~Huntsville-Madison County
Bar Association



H. TuckieER COTTEN, III

H. Tucker Cotten, 11, a member of the
Montgomery County Bar Association,
died October 11, 2005 at the age of 63.

He received his bachelor’s degree from
the University of West Florida in 1968
and his law degree from Cumberland
School of Law in 1972. That same year,
Tucker was admitted to the Alabama
State Bar and The Florida Bar.

In 1976, after working in Florida for
several years, Tucker began his long career
with the ULS. Veterans' Administration,
working as a consultant to the Board of
Veterans' Appeals in Washington, D.C.

The following year brought him to
Montgomery, where he served the
Veterans' Administration for the next 18
years, first as chief of the guardianship
section, and later as district counsel and
general attorney for the Administration.

After his retirement in 1995, he worked
in a mentoring program with kindergarten
pupils at Bear Elementary School in
Montgomery, where he took particular
delight in helping students to learn phonics
and how to read.

Tucker is survived by his wife, Katherine
K. Cotton, and his mother, Marion B.

HUGH DoOUGLAS FARRIS

On June 13, 2005, Hugh Douglas
Farris, a longtime member of the Walker
County Bar Association and the Alabama
State Bar, passed away. He left behind his
legacy in Jasper, where he practiced for
over 50 years and was a partner with his
son, Hugh Douglas Farris, Jr., for more
than seven years.

On January 26, 1926, Hugh was born
to Andrew Frank and Mae Harrison
Farris in the small, rural town northeast
of Jasper called Townley. He was the
younger of two children.

Hugh graduated from Walker County
High School in 1943 and attended

Marion Military Institute and the UL.S.
Naval Academy. He served in the U.S.
Army with the Occupation Forces Japan
from 1945 to 1947, Hugh continued his
education at the University of Alabama
where he received his undergraduate
degree in 1950 and then attended the
University of Alabama School of Law,
where he graduated in the class of 1954,

Hugh was a member of Trinity
Fellowship Church in Jasper and was also
an organ donor,

Hugh Farris, our friend, colleague and,
yes, sametimes our strong adversary in

court, brought with him the spirit of

WILLIAM B. MOORE, JR.

Bill Moore, truly a man for all seasons
and a great trial lawyer, passed away
September 6, 2005 at the age of 85. He is
survived by his beloved wife, Mary
Frances; his children, Suzanne Selby,
Molly Shafferman, Lee Cleveland and
Michael ]. Moore, their spouses and five
grandchildren.

Bill was a product of the “Greatest
Generation” as Tom Brokow so accurately
and poignantly described. He graduated
from Auburn University in 1942 where he
was president of the Student Government
Association. He served as an officer in the
Army Air Corps during World War Il and
then returned to the University of
Alabama to obtain his law degree in 1948,
His contemporaries in law schoal included
Senator Howell Heflin and numerous

other judges and notable attorneys who
have cast large footprints upon our state.
In January 1949, Bill began work with
the Montgomery firm of Rushton, Stakely,
Johnston & Garrett where he practiced
until his retirement several decades ago.
Bill was a superb trial lawyer receiving
numerous accolades including selection as
a member of the American College of
Trial Lawyers. He was a past president of
the Montgomery County Bar Association.
His legal accomplishments were legion
but it was his service to the community,
his family and friends which will mark
his legacy. Bill would be embarrassed to
be called a “philanthropist” but there are
untold charities, public institutions and
individual citizens who benefited from
his willingness to provide financial sup-

Cotten. He also
leaves behind his
two daughters,
Kelley Elizabeth
Cotten, a student
at Samford
University in
Birmingham, and
Katherine Marion Cotten, a senior in the
Loveless Academic Magnet Program High
School in Montgomery. Two sisters,
Martha McCain and Kathryn Bryant, sur-
vive him as well.

~Montgomery County Bar Association

story-telling, humor, exceptional trial skills
and respect to the courtroom. Those col-
leagues fortunate enough to have worked
with Hugh only sing high praises for his
dedication and perseverance to the avid
defense he always showed to his clients,

He was preceded in death by his son,
Van O'Rear Farris; his parents; and his
brother, Guy Frank Farris. He is survived
by his wife of 54 years, Mary Joy O'Rear
Farris; two daughters, Melissa Brisendine
( Dwight); Kathy Derzis { Pete); two sons,
Droug Farris (Jane) and loe Farris; and
seven grandchildren.

~Walker County Bar Association

port for those in need. Most of Bill's
financial aid was given anonymously and
without any expectation of accolades. He
took particular interest in helping chil-
dren with learning disabilities, as evi-
denced by his enthusiastic support of the
Fast ForWord Program at AUM.

Bill's outside interests focused upon his
family. He was never a spectator but always
a participant. How else can you explain a
man in his 70s fox hunting on horsehack,
river rafting ar scaling mountain peaks?

Bill loved his family, his friends and his
community. Equally important, he loved
life and enjoyed it to the hilt. Those of us
who practiced with Bill for many years
and who witnessed his extraordinary
generosity will miss him,

—Robert A. Huffaker, Montgomery
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Memorials

Continued from page 17

Baldone, James Charles
Birmingham
Admitted: 1940
Died: July 22, 2005

Burns, Charles Robert Douglas, Jr.
Gadsden
Admitted: 1970
Died: June 14, 2005

Cotten, Harvey Tucker, 111
Montgomery
Admitted: 1972
Died: October 11, 2005

Ennis, John Thomas, Sr.

| Birmingham
Admitted: 1976

Died: February 21, 2005

Farrington, Fletcher Napoleon, Jr.
Dadeville
Admitted: 1967
Died: August 26, 2005

Fleming, Dixon
Mount Pleasant, SC
Admitted: 1989
Died: October 18, 2005

Kendall, Robert Gordon, 111
Mobile
Admitted: 1963
Died: October 20, 2005

McGowen, William Henry, Jr.
Birmingham
Admitted: 1941
Died: June 25, 2005

Mitch, William Evans
Birmingham
Admitted: 1941
Died: March 5, 2005

Moaore, William Benjamin, Jr.
Montgomery
Admitted: 1948
Died: September 6, 2005

Musick, Quinton Edgar
Sheffield
Admitted: 1949
Died: September 17, 2005

Nesbit, Phyllis S.
Fairhope
Admitted: 1958
Died: October 3, 2005

Norman, Robert Daniel
Birmingham
Admitted: 1950
Died: August 9, 2005

Owens, James Bentley, Jr.
Birmingham
Admitted: 1952
Died: February 12, 2005

Rabren, Wilton W.
Columbiana
Admitted: 1954
Died: April 23, 2005

Robinson, Carl Ray
Bessemer
Admitted: 1965
Died: May 26, 2005

Schoel, Jerry Wayne
Birmingham
Admitted: 1968
Died: February 24, 2005

Shotts, Jesse Woodrow
Birmingham
Admitted: 1968
Died: April 23, 2005

Thompson, James Edmund
Cullman
Admitted: 1953
Died: January 21, 2005

Whitaker, Meade

Washington, DC

Admitted: 1948
Died: October 5, 2005
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» Chilton County District/Juvenile

Court Judge Rhonda Hardesty
received the 2005 Howell Heflin Award
in October. The award is presented
annually to an individual who signifi-
cantly contributes to the Court
Referral Officers’ Frogram, even
though they are not directly involved
or compensated for it.

Judge Hardesty has been on the bench
since 1998, She serves as special circuit
and district judge in Elmore and
Autauga counties. Prior to being elected
district judge, she served as president of
the Chilton County Bar Association. She
is a member of the Chilton County
Chamber of Commerce, the Alabama
State Bar, the American Bar Association
and the District Judges’ Association. In
2003, she was named Chilton County
Citizen of the Year for her work with the
youth in her county.

The Howell Heflin Award is
designed 1o highlight individual con-
tributions to the Court Referral
Programs Network.

The Montgomery firm of Rushton,
Stakely, Johnston & Garrett donated
510,000 10 the American Red Cross of
Central Alabama to help with recent

The American College of Trial Lawyers
recently inducted 98 new Fellows,
including Alabama attorneys Allan R,
Chason of Bay Minette and Ralph D.
Cook of Birmingham.

Sirote & Permutt PC recently received
the 2005 USFN Diamond Award of
Excellence and Jerry E. Held, manag-
ing partner of the firm, was elected to
the USFN Board of Directors. The
USFN is the largest not-for-profit asso-
ciation of law firms in the LS. in the
mortgage banking business, All attor-
neys in the USFN represent national

mortgage lenders and servicers, as well
as government agencies, within the
home state of the attorney firm, pro-
viding all creditor-related legal services
to their clients on a statewide bass.

Governor Bob Riley appointed Mobile
attorney and Troy University alumnus
Forrest §. Latta to the university's
board of trustees. Latta is a member of
Bowron, Latta & Wasden PC. He grad-
uated from Samford University's
Cumberland School of Law in 1983,
The broadcast journalist and
Associated Press award winner is also a
member of the Alabama Supreme
Court Standing Commitiee on Rules of
Appellate Procedure, He was a member
of the Alabama Defense Lawyers
Association board of directors from
1996 to 1998,

The Cabaniss, Johnston Scholarship is
usually awarded to one student.
However, this year, two students were
equally qualified so the Alabama Law
Foundation awarded $4,500 each
Brandon Robinson from Humsville
The scholarship's aim is to recognize
and assist academically outstanding
second-year law students who are also
Alabama residents, and, further, to
help promising law students become
lawyers who will make a positive
impact on society. Now in its 18th year,
the scholarship fund is endowed by the
firm of Cabaniss, Johnston, Gardner,
Dumas & 0'Neal of Birmingham and

Radvnson Winites ,



Mobile and is administered by the
Alabama Law Foundation, the charita-
ble arm of the Alabama State Bar.
Matalie attends Harvard Law Schoal,
and Brandon attends Duke University
Law School.

Although still aending Harvard
Law School, Natalie has already gained
work experience on international
human rights issues. She graduated
from the University of North Carolina
at Chapel Hill, where she was awarded
highest honors for her senior thesis. As
a result of her academic performance
and interest in human rights, Natalie
was chosen as a Rotary International
Ambassadorial Scholar. Through this
program, she spent a summer in
England at the University of Reading
studying international law and pelitics.
Specifically, she worked on cases deal-
ing with prison legal systems, refugee
issues and asylum applications.

Hrandan is also interested in inter-
national human rights. While he con-
tinues his studies at Duke Law School,
he also continues his work as director
of the Refugee Asylum Support Project
{RASP). Brandon reccived a Bachelor's
of Arts Degree from Duke University
and was honored by designation on the
National Dean's List. As director of
RASP, Brandon oversees student
research that supports asylum applica-
tions to the United States from people
whao are fle¢ing torture and imprison-
ment from countries controlled by
tyrannical political systems. Brandon is
an advocate of pro bono work and
after graduation wants to incorporate
time for pro bono cases.

The Alabama Law Foundation
announces that John Owens is the new
president for 2005-2006,

The Foundation recently helped
Katrina victims by raising over

+ Bradley Arant Rose

Lot to right e Dxt O, By Dored oo’ Lot O

$130,000, which was presented to the
Red Cross and the Salvation Army dur-
ing an ASB Commissioners’ meeting.

Owens is the founder of Owens &
Millsaps in Tuscaloosa.

& White LLP
announces that
Meade Whitaker,
Jr. is serving as the
chairman of the
board of trustees
of the Alabama
Real Estate and
Research and Education Center,
housed in the Culverhouse College of
Commerce and Business
Administration at the University of
Alabama. Established in 1996, the
Center is a state-of-the-art comprehen-
sive research and education facility
designed to support Alabama’s profes-
sional real estate community and the
state’s overall economic development
efforts.

i

* The American Association of

Petroleum Geologists has appointed
Bennett L. Bearden vice-chairman of
its Public Outreach
Committee. He
will serve a three-
year term through
2008, The AAPG
Public Outreach
Committee leads
the Association’s
science-based

efforts to educate the public and advise
government affairs officials about oil
and gas exploration and production,
including the need to sustain a reliable
energy supply, reduce environmental
impacts, and encourage conservation.
AAPG, an international geological
organization, is the world's largest pro-
fessional geological society. Bearden is
director of the Petroleum Technology
Transfer Council Eastern Gulf Region
office in Tuscaloosa and an adjunct
professor at Birmingham School of
Law,

Hand Arendall
LLE announces
Jack Edwards was
inducted into the
University of
Alabama
Communication
Hall of Fame. He
was honored along
with five other inductees at a ceremony
in October. The Communication Hall
of Fame was created 1o honor, preserve
and perpetuate the names and accom-
plishments of distinguished individuals
who have brought lasting fame to the
state of Alabama through one of the
disciplines of communication.

Edwards was a member of the US.
House ol Representatives for 20 years,
He served under five presidents, from
Lyndon Johnson through Ronald
Reagan’s first term. Afiter voluntarily
retiring from the US, House of
Representatives in 1985, he joined Hand
Arendall. Since returning to Mobile,
Edwards has served as chairman of the
board of the Mobile Area Chamber of
Commerce, and on the boards of the
Mobile Opera, Mobile Economic
Development Council and many other
civic boards and committees. He has
served on the Mayor’s Waterfront

Faard




Bar Briefs

Continued from page 21

22

Advisory Committee and was named
Alabama's Volunteer Industrial
Developer of the Year in 1987, In 1985,
he was inducted into the Alabama
Academy of Honor and was honored as
Mobilian of the Year for 1987.

The Unified Judicial System and the
Alabama State Bar co-hosted the cere-
mony honoring the late Senator
Howell Thomas Heflin and Chief
Justice C. C. Torbert, Ir. upon naming
the Alabama Judicial Building “The
Heflin-Torbert Judicial Building.”

The newly named Hellin-Torbert
Judicial Building will house bronze
busts of both men, which were sculpted

by former Alabama State Bar President
Warren B. Lightfoot, a Birmingham
attorney. Although the building was
technically named in March 2004 when
the legislature passed a resolution, the
ceremony took place in October in the
rotunda in the Judicial Building in
Montgomery. That date coincided with
the opening of the new judicial year.

Four new members were inducted into
the Alabama Academy of Honor in
August. "Membership in the Academy
of Honor is limited by law to 100 living
Alabamians whose accomplishments
and service have greatly benefited the
state,” said Thomas N. Carruthers,

The members of
the Academy’s Class
of 2005 were Fred
David Gray, Ted C.
Kennedy, Richard
C. Shelby and Gail
Andrews Trechsel.

ASH member
Fred Gray isa
nationally recognized civil rights attorney,
celebrated lecturer and successful author.
With a legal career that has spanned
more than half a century, Gray's land-
mark civil rights cases are now found in
constitutional law textbooks. Elected to
the Alabama House of Representatives
in 1970, he was one of the first African-

(v

Birmingham attorney and the
Academy's chairman.

The induction ceremony was held in
the old House Chambers at the State
Capitol. Slated to address this year's
assembly were Academy member John
Caddell, Governor Bob Riley and
Senator Richard Shelby.

Americans to serve in the Alabama leg-
islature since Reconstruction. He was
also the first person of color 1o be elect-
ed president of the Alabama State Bar,
serving as its 126th president in 2002-
03. Gray, a Tuskegee resident, is the sen-
ior partner in Gray, Langford, Sapp,
McGowan, Gray & Nathanson, |

Hattow

The software designed by
lawyers for lawyers

e
A Cal Soltware LLU Prisdws

We can make your Uncontesled Divorce in Alsbama 2.0 crealss:

child support and uncontested » Cartficnte of Diverca
divorce cases as easy as 1... 2... 3... ¥ ﬁf. - IEIHL: ;upm Eﬂr_wn--]rm Shae
o L2y "y i Le gl
1.Enter the Case Information » 542 - Chig sl:.;;_,r nm..:n
2. Print the Documents # €043 O Boppon Hotod. of Cenpianos
3.File with the Court = Wags e

= Wagn Wilkihaigng Ovdet

Ut B e e it ol o Fr
Complasnt for Divores, Statament of Non-Representec Party, Armwne and
Wasai of Deltendan, Ol DeposiSon. Tadlirmony of Plaindit, Separiion
Agrwomant, Visllmicn Agrecrmenl. and Deoee ol Divoes

Chikd Suppor in Alstsama 2.0 crantes:

& C5-AT - Cralt) St Irvloinmentican S

» C5-41 « Child Suppot Oblgations

« CE-42 - Chald Suppaet Guedalnes

=+ CE-43 - Chila Bupport Motee of Comngliance
= Custooy Afhdawit

= Wage Winholging Crder

= Arrsarage Aepar

H'.'.'.'Iii',' o save time and money?
Uncontested Divorce in Alabama 2.0.......$595
Child Support in Alabama 2.0 .................. 5185

334-244-2983
BATTAGLIA LAW OFFICE

JANUARY 2008



DO YOU EVER WONDER IF YOU'VE LEFT ANY AREA OF DISCOVERY UINEXPLOR EDY?

ARE YOU AWARE OF THE RISk OF MALPRACTICE SUITS IF YOUR HRM IS NOT AWARE
OF THE PROCEDURE FOR ACQUIRING FLECTRONIC EVIDENCE?

DO YOU HAVE A PROFESSIONAL RELATIONSHIP WITH AN EXPERT IN THE FELD OF
FLECTRONIC EVIDENCE DISCOVERY?

THERE IS NOW A FIRM IN ALABAMA CERTIHED IN THIS HELD,

HARD EVIDENCE FROM HARD DRIVES

SOUTHERN COMPUTER

FORENSICS

HEADQUARTERED IN OPELIKA, AL. FOUNDED IN CHARLOTTESVILLE, VA
FORMERLY PHOENIX DATA

(334) 745-5097
605 2ND AVE. - IN THE FIRST AMERICAN BANK BUILDING

RACE@SCFORENSICS.COM



24

TANUARY 2006

Reinstatment

The Supreme Court of Alabama
entered an order, based upon the deci-
sion of Panel IT of the Disciplinary Board
of the Alabama State Bar, reinstating for-
mer Baldwin County attorney Claude
Bennett McRae, Ir. to the practice of law
in the State of Alabama, effective August
24, 2005. [ Pet. No, 05-03]

Suspensions

= Russellville attorney Benjamin Horace
Richey was interimly suspended from
the practice of law in the State of
Alabama pursuant to Rule 20(a),
Alabama Rules of Disciplinary
Provedure, by order of the Disciplinary
Commission of the Alabama State Bar,
effective October 7, 2005, The order of
the Disciplinary Commission was
based on a consent to interim suspen-
sion filed by Richey on October 6,
2005. Richey consented to interim sus-
pension pending appeal of his convie-
tion in the United States District Court
for the Northern District of Alabama
for making false statements to the FBI
in violation of 18 U.S.C. $1001(a)(2).
| Rule 20 (a); Pet. No., 05-11]

= Huntsville attorney Reid George Webster
was summarily suspended from the
practice of law in the State of Alabama
pursuant (o Rule 20(a), Alabama Rules of
Disciplinary Procedure, by order of the
Disciplinary Commission of the
Alabama State Bar, effective September
19, 2005. The order of the Disciplinary
Commission was based on a petition
filed by the Office of General Counsel
evidencing that Webster had failed to
respond to requests for information
from a disciplinary authority during the

course of a disciplinary investigation.
[Rule 20 (a); Pet. No. 05-10]

Public Reprimands
+ Bay Minette attorney Frank Wilson

Myers, Sr. received a public reprimand
without general publication on October
21, 2005 for violating rules 3.2, 8.2(a)
and 8.4(a), (c), (d) and (g), Alabama
Rules of Disciplinary Procedure. Myers
was appointed co-counsel in a capital
murder trial along with another attor-
ney who had less than five years” experi-
ence as required by statute. Two weeks
prior to the trial, Myers advised the
judge that he had a federal case set
before Judge Smith and might not be
available for trial. With Myers' permis-
sion, Judge Bahakel contacted Judge
Smith who agreed to continue the fed-
eral case. On the morning of the fourth
day of trial, Myers left the courtroom
without Judge Bahakel’s permission and
went to federal court to attend a hear-
ing before Judge Propst. Based upon co-
counsel’s representation that he had five
years' experience, Judge Bahakel allowed
the trial to proceed in Myers' absence.
Co-counsel did not have five years'
experience. When Myers returned to the
courtroom, he explained that he had
filed a motion to continue the federal
matter two days before the hearing and
understood that it had been continued
until he was ordered to appear in court
that morning. However, Myers had only
filed his motion the day before, Judge
Propst had not seen the motion until
the morning of the hearing and the fed-
eral hearing could have been resched-
uled. Because of Myers' unexcused
absence and co-counsel’s lack of experi-
ence, Judge Bahakel declared a mistrial



and ordered Myers not to submit an
attorney fee voucher. Myers submitted
one anvway. Upon conviction in a
subsequent trial, Myers appeared as
“retained” counsel on appeal on
behalf of the defendant. Myers argued
that the trial court abused its discre-
tion and skewed facts to create a man-
ifest necessity where one did not exist
and made representations to the
appellate court that were misleading.
Myers made a false statement of mate-
rial fact or law to a tribunal and made
a statement that he knew to be false
or with reckless disregard to its truth
or falsity regarding the qualifications
or integrity of a judge and engaged in
misconduct that involved dishonesty,
fraud, deceit or misrepresentation that
is prejudicial to the administration of
justice and adversely reflects on his
fitness to practice law. |ASB No. 01-
217(8B)]

On September 16, 2005, Talladega
attorney Mark Smith Nelson received a
public reprimand without general pub-
lication for violations of rules 1.3,
L.4(b) and 8 1{b), Alabama Rules of
Professional Conduct, On April 15,
2005, the Disciplinary Commission of
the Alabama State Bar accepted
Nelson's conditional guilty plea. In
January 2004, Amanda L. Rooks
retained Nelson to proceed with a
divorce action and paid a fee of $750.
Nelson filed the divorce and subse-
quently did little or no work on the
matter. Rooks attempted to contact
Nelson for two months without a
response, Nelson did not return Rooks’
phone calls until August 2004, at which
time Rooks asked Nelson to proceed
with the uncontested divorce as soon as

possible. Over the next several months,
Nelson did little or no work on the
matter and Rooks again left him
numerous messages. When Nelson
finally made contact with Rooks, he
was asked to refund his fee so she could
seck other counsel. Nelson advised her
that he would take care of the divorce
the next day, and once again, Rooks
agreed. After several weeks, Rooks
called Nelson and, once again, he failed
or refused to return her calls. Nelson's
inaction with respect to this matter
caused Rooks severe financial distress
due to the fact that child support was
not established. Furthermore, when
Nelson was contacted by the Alabama
State Bar Disciplinary Commission on
January 6, 2005, he refused to respond
to multiple requests for information
related to this matter. |ASB No. 05-57]

Evergreen attorney Sara Oswald
Stoddard received a public reprimand
with general publication on September
16, 2005 for violations of rules 1.15{a),
1.15(b) and 1.16(d}, Alabama Rules of
Professional Conduct, Stoddard was
retained to represent a client in a crim-
inal matter and paid a $2,500 retainer.
About a week later, Stoddard was tem-
porarily suspended from the practice
of law in the State of Alabama. Upon
receiving notice that Stoddard had
been suspended, the client asked for a
refund of the unearned portion of the
fee. Stoddard told him that she did not
have the money to reimburse him.
Stoddard did not deposit and hold the
unearned retainer in trust, nor did she
promptly render a full accounting and
refund the money upon request,
Stoddard subsequently made restitution.
| ASB No. 04-22] a
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For All This and More, Check Out
www.alabamayls.org

ow! We had almost 400 new
W admittees to the bar this fall,
Welcome to all of you and

good luck as vou start your new careers,
We're glad to have you in the Young
Lawyers' Section of the Alabama State Bar.

As many of you know, the YLS is in
charge of the admission ceremony.
Because of the large number of new
admittees each fall, the fall ceremony has
been plagued with problems over the last
few years. Processing that many new
admittees in one morning is an arduous
task, to say the least, and the Admissions
Committee has been trying to solve 4
number of problems experienced in past
admission ceremonies.

Under the leadership of George Parker,
and with the help of Valerie Russell, Leslie
Ellis, Chris Waller and Roman Shaul, the
fall ceremony went off much more
smoothly. The ceremony started on time
and all of the guests had a seat, While this
doesn’t sound like a major accomplish-
ment, it is an improvement over some of
the past ceremonies. The admission cere-
mony is an important part of any new
admittee’s life and a lot of hard work and
effort are put into the ceremony every year
s if you get an opportunity to thank these
volunteers, please do.

One thing new admittees need to
remember is that there is a pm:'lm.ge of
information waiting for you at the state
bar but you have to requesi it to receive it.
You should have been provided a form to
request the package and on which you
can give updated directory information
to the ASB, but if you've lost the form, -
miil ms@alabar.org to request the pack-
age. Please include vour updated directo-
ry information (name, firm name,
address, phone number, e-mail address,
elc.).

Our lron Bowl CLE was also a great
success. Many thanks to Jimbo Terrell and

Michael Clemmer for organizing this
event. It was a great way to kick off the
Iron Bowl weekend. We also thank our
speakers Alabama Supreme Court
Associate Justice Thomas A, Woodall,
Jefferson County Circuit Judge Joseph L.
Boohaker and Birmingham attorney
Wilson F. Green. The YLS also extends its
appreciation to the firm of Bradley Arant
Rose & White LLP, who allowed us to use
their conference room to host the CLE,
and to the firm of McCallum, Methvin &
Terrell PC for providing the refreshments,

On another note, we have received
such a great response to our committee
mail-out. Thank you to everyone who
has responded. We are processing the
responses and should be in contact with
everyone in the near future, If you have
not responded to the mail-out but want
1o be involved, e-mail me and let me
know what commitiees you are interested
in, and I will forward your information
to the appropriate chair.

Finally, we are in the process of getting
our Web site back up and running. It is
hoped that by the time this is published,
you'll be able to find out what your YLS is
doing by visiting www.alabamayls.org.
There will be information about the van-
ous subcommittees, as well as upcoming
CLE information. The site is being built so
if you have suggestions, let me know or
contact Matt Stephens or Page Banks with
your ideas. We want this site to be useful to
all young lawyers and law students,

Every lawyer who is under age 36 or has
been practicing for five years or less is
automatically a member of the YLS. More
importantly, membership in this section is
Jree. If you haven't already done so, sign
up for the opportunity to be an one of the
committees so vou can help make a differ-
ence in your community and in your pro-
fession. Together, we are making the YLS a
hetter section every day. -]



ALABAMA LAWYERS’

Il HALL OF FAME

INTRODUCTION

he idea for an Alabama Lawvers’ Hall of Fame in various forms had been

explored for several vears. In 2000, Terry Brown of Montgomery wrote Sam

Rumare, then Alabama State Bar president, with a suggestion to convert the old
supreme court building into a museum honoring the great lawyers of Alabama.
Although the concept of a lawvers’ hall of fame was studied, the next bar president,
Fred Gray, appointed a task force to implement a hall of fame. The Alabama Lawyers'
Hall of Fame is the colmination of that idea and many meetings.

Dean Albert John

Farrah

Dean Albert John Farrah was a native of
the state of Michigan. He was bomn in
Michigan, attended the University of
Michigan and graduated from the
University of Michigan Law School. Prior
to becoming a lawyer, Dean Farrah had
been in education-a school superintend-
ent. After practicing law for two years in
Battle Creck, he was invited to return to his
alma mater as a law protessor. He taught
thete for three years. Farrah had found his
true calling in the area of legal education.

Perhaps the bitter winters in the
Midwest made the South look quite
attractive to Farrah. He became dean of
three outhern schools=first Stetson,
from 1900 to 1909; then Florida, from
1909 to 1912; and finally the University
of Alabama, from 1912 until his death in
1944. He was the longest-serving dean in
that school's history.

When Farrah came to Alabama, the
law library had only a few hundred
books. Classes were held in Morgan Hall,
a general classroom building where it was
always hot in the summer and cold in the
winter. Dean Farrah got to work. The

library increased to over 20,000 volumes.
The law school became accredited by the
American Bar Association and the
Association of American Law Schools.
And, he oversaw the construction of a
new law building, where two generations
of lawyers attended law classes. It became
known as Farrah Hall.

Dean Farrah raised the level of legal edu-
cation in the state of Alabama. His belief
was that Alabama's state law school should
be a special place and that no son or daugh-
ter of Alabama should ever have to leave the
stinte to obtidn a great legal education.
Succeeding generations of deans, professors,
law stodents and alumni have built on
Farrah's firm foundation that be established
at the University of Alabama School of Law.

Frank M. Johnson, Jr.

Frank M. Johnson, Jr. was born and edu-
cated in Alabama and graduated from the
University of Alabama School of Law. He
served as @ combat infantryman in Wordd
War 11, was twice wounded and ended his
military career as a legal officer in Germany.

He began his law practice in Jasper in
1946 and was pamed United States
Attorney for the Northern District of

27
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Alabama in 1953, In 1955, he was named
U.S. District Court Judge for the Middle
District of Alabama. At the time of his
investiture, he was the youngest federal
judge in the nation.

Judge Johnson had a very short period
of “calm” belore the "Civil Rights Storm”
that came to Montgomery and the
United States. In a 1980 television inter-
view, Bill Moyers noted that “fate placed
Frank M. Johnson, Jr. in the nerve center
of confrontation and change.” One of his
earliest decisions declared that segregated
public transportation-the bus system of
Montgamery—was unconstitutional.

Other landmark cases and decisions
came rapidly in his judicial career. He
ordered that blacks be registered to vote.
His opinion in United States v. Alabama
(1961} created a standard that was writ-
ten into the 1965 Voting Rights Act. He
was the first judge to apply the one-man,
one-vote principle to state legislative
apportionment. He ordered the first
comprehensive statewide school desegre-
gation. He was the first judge to apply the
equal protection clause of the
Constitution to state laws discriminating
against women. He established the prece-
dent that people in mental institutions
have a constitutional right to treatment.
He ordered the end of the jungle-like
conditions in Alabama prisons. And, he
stated that the law was clear that citizens
have the right to petition their govern-
ment 1o address grievances and that
those rights be exercised by marching
along a public highway from Selma to
Montgomery.

ludge Johnson was one of the most
honared judges of the 20th Century. He
received honorary doctorates from col-
leges all over the country, including
Notre Dame, Princeton, St. Michael's
College, the University of Alabama,
Boston University, Yale, Tuskegee
Institute, and Mercer. At least four biog-
raphies have been written about him.

Frank Johnson was a great lawver and
earned a national reputation as a great
judge.
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Annie Lola Price

Annie Lola Price was the first woman
to serve on an appellate court in
Alabama. Her years of service were 1951
to 1972, She served on the Alabama
Court of Appeals and became its presid-
ing judge. And when the Alabama Court
of Criminal Appeals was established in
1969, she became its first residing judge.

Judge Price was born in Cullman and
attended Athens College. She worked in a
law office in Cullman as a secretary and
after “reading the law,” she passed the
Alabama Bar Exam in 1928, hecoming
one of the state’s first women lawyers,

Governor " Big Jim" Folsom appointed
Annie Lola Price to serve as his legal advi-
sor in 1950, She was the first female legal
advisor to serve a governor in Alabama. In
1951, Governor Folsom appointed his
legal advisor to the court of appeals. The
appointment was controversial at the
time, and she declined to have a public
investiture ceremony, Instead, she had a
private ceremony where she was sworn in
by her friend, Secretary of State Mable
Amos, in her office. However, the voters of
Alabama recognized the ability of Annie
Lola Price and elected her to judicial office
in 1952, 1958, 1964 and 1970,

The interesting anomaly about Judge
Price was that at one time she was the
highest ranking female appellate court
judge—a presiding appellate court
judge—in this country. However, her serv-
ice predated the period of time when
women were allowed to sit on juries in
Alabama. For the first 15 years of her
service, she reviewed lower court deci-
sions but was not eligible 1o serve on the
juries making those decisions.

Annie Lola Price served with great dis-
tinction as an appellate judge for 21 years
until her death in 1972 At her memarial
service, Nina Miglionico stated, "Women
will remember most her quietness, ber dig-
nity; I never once heard her say an unkind
thing,” Judge Price was a pioneer and a role
maodel for women lawyers in Alabama and
she expanded options for women in the

legal profession. She has also been inducted
into the Alabama Women's Hall of Famne,

Arthur Shores

Arthur Shores can be described in many
ways. He was a courageous battler for civil
rights. He was considered Alabama's
“drum major for justice” However, the
most affectionate title which T heard refer-
ring to him was “Daddy Shores” This title
was not limited to his own children-Helen
and Barbara—but to generations of young
lawyers who sought his advice and received
his mentorship,

Arthur was initially an educator serving
as a teacher and high school principal. He
had graduated from Talledega College but
only completed one year of law school at
the University of Kansas. He continued his
legal studies through correspondence
courses and then sat for and passed the
Alabama Bar Exam in 1937, He was one of
only a handful of black attorneys in the
state, but his impact began immediately,

In 1938, he successfully sued the
Alabama Board of Registrars for its refusal
to register to vote seven black school
teachers, In 1941, he argued all the way 1o
the LS. Supreme Court that a whites-only
railroad union could not exclude blacks
and then deny them better jobs because
they were not union members. In 1942, he
successfully represented a black principal
to force the Jefferson County School Board
to pay black teachers the same salaries as
whites. In 1956, he represented Autherine
Lucy in her effort to become the first black
student at the University of Alabama. And,
in 1963, he successfully argued to the
Supreme Court that the arrests of peaceful
demonstrators in Birmingham should be
ruled unconstitutional.

In the late 19605, Arthur Shores
became the first black member of the
Birmingham City Council. He is remem-
bered as a strong advocate for his client
and a gentleman in the law.

Arthur Shores was a strong and brave
advocate, a gentleman at the law, but a
lawyer who got results for his clients. W
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Alabama’s
Plain-Meaning
4 Rule of Statutory

Construction

n a now-famous law review article
I describing the canons of statutory
interpretation, Professor Karl

..the job as a judge is not to

i ! : 5 S ..“ Llewellyn opined that "there are two
L t } } l-l h ( l k L - & . | .I l 11 I'"‘ l_i!'ll,'FIl‘.-lIl!.': CANGNS On ||I|1'||.h'l-l CYCoTY
« point...." Karl N. Llewellyn, "Remarks On
a I‘} ]) | V l l] [f' ]le’\' a1l (l ]}{ ]l'}(_‘ the Theary of Appellate Decision and the
’ Rules or Canons About How Statutes Are
. ; 35 G g + to Be Construed,” } Vand. L. Rev. 395,

{ I 1 Ll l I Li S t l . 'C 1S Li L} ! 1 {..‘ . 01 (19500, His conclusion is somewhat
unsetiling, for it suggests that the science
of statutory construction is an illusion—a
mere game involving competing bt
equally authoritative canons, by which
any interpretation is justifiable. Such a
scenario would be frustrating for practic
ing lawyers who must evaluate their cases
and advise their clients, And it would
invite endless manipulation on the part
of the courts, which could always cite a
certain canon to support a desired out-
come, all the while proclaiming fidelity
to “the canons,




32

In Alabama, while all of the various canons are certainly rec-
ognized, one has achieved “primary” status: the Plain Meaning
Rule. As shown below, the Plain Meaning Rule is anchored in
Alabama’s strong adherence to the doctrine of separation of
powers, The Rule provides a framework from which statutory
construction is to begin and by which it is to be completed.

The purpose of this article is to flesh out this framework,
both from a theoretical and a practical standpoint, Is there a
“plain meaning?” How docs one know what it is? What sources
can one use to find the “plain meaning” without undermining
the purpose of the Rule, which is to locate meaning only in the
text of the statute? Does the Rule apply to constitutional inter-
pretation? If nothing else, the
practitioner must always be
mindful of the Rule’s frame-
work, because it directly
affects the courts’ willingness
to accept his proposed inter-
pretation. Offen arguments
are made regarding the “leg-
islative intent” behind a
statute, when they could and
should at least initially be cast
in terms of the statute's
“plain meaning.”

Separation of
Powers,
Legislative
Iintent and the

Plain Meaning
Rule

The overarching principle
that guides Alabama
courts—and therefore must
guide the advocate—in analyz-
ing Alabama statutes is the
principle of separation of
powers, This principle is not
merely one of good judicial philosophy, see The Federalist No.
47 (Madison), which happens to have been adopted by
Alabama judges. Instead, it is a constitutional mandate, While
the United States Constitution only implicitly assumes the sepa
ration of powers, Alabama's constitution contains an explicit,
strongly-worded separation of powers provision. See
Birmingham-Jefferson Civie Ctr. Auth, v. City of Birmngham,
[Ms. 1031522, May 3, 2005] __ So. 2d __ (Ala. 2005) ("The
Constitution of Alabama expressly adopis the doctrine of sepa-
ration of powers that is only implicit in the Constitution of the
United States.”); Ex parte James, 836 So. 2d 813, 815 (Ala. 2002)
(*In Alabama, separation of powers is not merely an implicit
“doctrine” but rather an express command; a command stated
with a forcefulness rivaled by few, if any, similar provisions in
constitutions of other sovereigns.” ). Article 111, Section 43 of the
Alabama Constitution of 1901 provides, in pertinent part, that
“[i]n the government of this state, except in the instances in this
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The overarching
principle that guides
Alabama courts-
and therefore

must guide the
advocate-in
analyzing Alabama ™

statutes is the
principle of
separation of
poOwers.

Constitution hereinafter expressly directed or permitted, ... the
judicial [department| shall never exercise the legislative and
executive powers, or either of them; to the end that it may be a
government of laws and not of men." See also Ala. Const. 1901,
Art. 111, § 42 (“The powers of the government of the State of
Alabama shall be divided into three distinct departments, each
of which shall be confided to a separate body of magistracy, to
wit: Those which are legislative, to one; those which are execu-
tive, to another; and those which are judicial, to another.”). This
pravision, with very minor modifications, has been included in
every version of the Alabama constitution since 1819, See Rice
v. English, 835 So. 2d 157, 163 (Ala. 2002).

The justices and judges on
Alabama’s courts must and
do take this principle serious-
ly. See, e.g., Ex parte Jenkins,
723 So. 2d 649, 653-56 (Ala.
1998) (discussing in detail the
historical and philosophical
hackground of Alabama's sep-
aration of powers provision).
Indeed, the Alabama Supreme
Court not long ago ended, on
separation-of-powers
grounds, the long-running,
much-publicized “Equity
Funding Case” involving,
essentially, court-mandated
funding of Alabama’s public
school system. Ex parte fames,
836 So. 2d at B15-19. The
court stated that it could not
impose any specific remedy
sought by the plaintiffs with-
out usurping the role of the
legislature and thereby violat-
ing Section 43. Id. at 819.

Alabama’s devotion to a
proper separation of powers
is reflected not only in its
constitution but also in its
political environment.
Alabama voters have become quite interested in rooting out
what they perceive as judicial activism or “legislating from the
bench.” Therefore, virtually every candidate for judicial
office—especially for a seat on one of Alabama's appellate
courts—regardless of party, puts forth great effort to claim to
only follow the law as written or to be a “strict constructionist.”

It is the strong devotion to separation of powers that informs
the judicial process of statutory interpretation in Alabama, and
has made the Plain Meaning Rule preeminent. The importance
of the Rule is reflected in the Alabama Supreme Court’s opin-
ion in DeKallr County LP Gas Co, v. Suburban Gas, 729 So, 2d
270 {Ala. 1998), one of the more systematic discussions of
Alabama'’s approach to statutory construction. In that decision,
the court set forth the Rule as follows:

B~
s

In determining the meaning of a statute, this Court looks
to the plain meaning of the words as written by the legis-
lature, As we have said:



" "Words used in a statute must be given their natu-
ral, plain, ordinary, and commonly understood
meaning, and where plain language is used a court
is bound to interpret that language to mean exactly
what it says. If the language of the statute is unam-
biguous, then there is no room for judicial con-
struction and the clearly expressed intent of the leg-
islature must be given effect.”

It is true that when looking at a statute we might some-
times think that the ramifications of the words are ineffi-
cient or unusual. However, it is our job to say what the
law is, not to say what it should be. Therefore, only if
there is no rational way to interpret the words as stated
will we look beyond those words to determine legislative
intent. To apply a different policy would turn this Court
into a legislative body, and doing that, of course, would
be utterly inconsistent with the doctrine of separation of
POWETS.

DeKallr County, 729 So. 2d at 275-76 (citations omitted;
emphasis added); see id. at 277 (“We should turn to extrinsic
aids to determine the meaning of a piece of legislation only if
we can draw no rational conclusion from a straightforward
application of the terms of the statute.”); see, e.g., Pitts v. Gangi,
896 So. 2d 433, 436 (Ala. 2004) (citing DeKalb County, and stat-
ing “[t]here is clearly a ‘rational’ way to view the words of the
Legislature. It may not reflect a policy that the members of this
Court would adopt, but that is an entirely different matter”).

In DeKalb County, the court found the statute at issue unam-
biguous, and therefore rejected the use of other, “secondary”
canons of statutory construction such as the in pari materia
rule or the use legislative history. 729 So. 2d at 276. The court
recognized certain possibly legitimate legislative motives sup-
porting contrary interpretations of the statute, and even recog-
nized that other canons of statutory construction could support
that interpretation. However, the court made clear that it would
not “engage in a guessing game” as to why the legislature chose
to write the statute as it did, and that policy arguments “should
be directed to the legislature, not to this Court.” Id. at 277,
Indeed, the court has adhered to that sentiment. See, e.g.,
Simcala v. American Coal Trade, Inc., 821 So. 2d 197, 203 (Ala,
2001) (citing DeKalb County, and stating “[i]f adverse effects on
market conditions warrant a different result [than that
demanded by the “plain meaning,"] it is for the Legislature, not
this Court, to amend the statute”); Folmar &- Assacs. LLE v
Holberg, 776 So. 2d 112, 118 (Ala, 2000} (citing DeKalb Caunty,
and stating *[w|hile there may be valid policy arguments for
extending the Act .. . it is not for the Judiciary to impose its
view on the Legislature”) (internal quotations omitted}.

Getting to the “Secondary” Canons
Through Ambiguity

DeKallr Courty thus makes clear that the Plain Meaning Rule
is Alabama’s primary canon of statutory construction. An advo-
cate construing a statute should not fail to mention the Plain
Meaning Rule in at least some fashion, given the strongly-word-
ed priority it is given in that decision. Indeed, the phrase "only
if there is no rational way to interpret the words as stated will

we look beyond those words...” might appear to seal off too
many avenues of reasonable argument. Of course, consistent
with Article 111, Section 43 of the Alabama Constitution, one
would expect it 1o be quite difficult to avoid the plain language
of a statute just because one thinks the legislative wisdom
behind a statute to be lacking. Discerning “legislative intent”
may be the primary goal of statutory construction, but Section
43 demands that that intent be determined only from the actual
language of the statute if possible. See Ex parte Lamar Adver.
Co., 849 So. 2d 928, 930 {Ala. 2002). However, notwithstanding
the strong language in DeKall County, there is still ample room
for argument and for the use of the “secondary” canons of
statutory construction.

Sometimes, the nature of the legislation at issue triggers a dif-
ferent interpretive standard, as in cases involving tax exemp-
tions. In Ex parte Emerald Mountain Expressway Bridge, LL.C.,
856 So. 2d 834 (Ala. 2003), for example, the Alabama Supreme
Court explicitly declined to interpret a broadly-worded statute
as providing the plaintiffs a right to a rax exemption. Although
the breadth of the statute appeared to support the right 1o the
excmption, the court noted that statutes creating tax exemp-
tions are to be strictly construed against the taxpayer and the
right to an exemption must be stated in clear and unambiguous
terms. The majority specifically rejected the reasoning in Justice
Houston's dissent, which relied on the DeKalb County Plain
Meaning Rule, stating that DeKalb Cournty did not involve a
claimed tax exemption. Ex parte Emerald Mountain, 856 So. 2d
at 840 n.1. The court affirmed the court of civil appeals” narrow
reading of the statute, relying upon many other rules of statuto-
ry construction. Id. at 840-44.' But see Underwood v. Medical
Clinic Bd., [Ms. 1031160, Dec. 30, 2004] __So.2d __ (Ala.
2004) (recognizing the general presumption in favor of the
right to tax, but holding that “plain meaning” of statute clearly
and unambiguously provided for a tax exemption; citing
DeKall County).

Usually, however, the way around the Plain Meaning Rule is
through demonstrating that the statute is ambiguous. See, e.g.,
Bassie v. Obstetrics & Gynecology Assocs. of Northwest Ala., PC.,
828 So. 2d 280, 284 n.3 (Ala. 2002) ("Were the statutory language
ambiguous, we might consider conditions which might arise
under the provisions of the statute and examine results that flow
from giving the language in question one particular meaning.”)
{internal quotations omitted). One way to argue ambiguity is to
demonstrate that there is no rational way to comprehend the
words as written. This is the “poorly-drafted-statute” argument.
Like most human endeavors, the legislative process is not perfect,
and sometimes statutes-after much compromise and revision in
the back-and-forth process of the legislature—come out in a form
that is less than clear or coherent. See, e.g., Ex parte Jackson, 881
So. 2d 450, 452 (Ala. 2003) (“The statute we are now charged
with construing is quite confusing and internally inconsistent; we
encourage the Legislature to reexamine and to clarify it."). An
Alabama court would not seek to impose the Plain Meaning Rule
on a wholly incomprehensible statute. But see Ex parte Waddail,
827 So0.2d 789, 794 & n.3 (Ala. 2001) (acknowledging that the
statute at issue was “perhaps not well written” and suggesting thar
the legistature clarify the statute, but nonetheless concluding that
the statute was not ambiguous and therefore did not “require
judicial construction™).
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Another way to argue ambiguity is to demonstrate that the
statute is comprehensible, but that “plain” application of the
statute leads to more than one rational solution. See Zitterow v,
Nationwide Mut. Ins. Co., 669 50, 2d 109, 112 (Ala. 1995) (stat-
ing that “language is ambiguous when it may be understood in
more than one way or when it refers 1o two or more things at
the same time”). This situation arises from words that have
more than one legitimate, commonly-understood meaning, or
from awkward grammatical structures-for example, peculiar
punctuation or misplaced modifiers-that give one sentence
multiple meanings. An example of this problem was recently
presented in Ex parte National Western Life Insurance Co,, 899
So. 2d 218 (Ala. 2004).

Ex parte National Western involved the interpretation of a
federal statute, the Gramm-Leach-Bliley Act (GLBA), 15 US.C,
§ 6801 ¢t seq. The “privacy provision” of the GBLA, 15 US.C. §
6802, prohibits financial institutions from disclosing certain
information to third parties. One exception 1o this provision
allows disclosure in order “to respond 10 judicial process.” 15
US.C. § 6802(c)(8). The issue before the court was whether the
phrase “judicial process” should be understood broadly (refer-
ring to any kind request for a response made during a judicial
proceeding), or whether it should have some more limited
meaning (such as a request 1o respond to an initial service of
process). See Ex parte National Western, 899 So, 2d at 224, 225
n.2 (discussing the Black’s Law Dictionary definition of “judicial
process”),

The court expressly acknowledged that the starting point of
its analysis was the Plain Meaning Rule as set forth in DeKalb
County.' However, the court found the Rule to be unavailing,
stating:

.. |Hlere the problem is not that there is no rational way
to understand the words as they are written, but that
there is more than one rational way 1o understand those
words, i.e., there is no single “plain meaning.” The phrase
“judicial process” could have a very broad or a very spe-
cific meaning.... This ambiguity in the statutory language
justifies the use of other canons of statutory construction
(beyond the “plain-meaning” rule) in determining which
definition Congress intended.

1d. at 223-24. The court then proceeded to examine evidence
from outside the stature, such as that found in legislative histo-
ry and in other similarly worded statutes, before settling on the
broad interpretation of the phrase “judicial process.” Id. at 224-
27 & n.2. See also Rice v. English, 835 So. 2d 157, 167 (Ala.
2002) (quoting Menroe v. Harce, Inc., 762 So. 2d 828, 831 (Ala.
2000) (stating that when faced with two possible interpreta-
tions, Alabama courts will adopt the interpretation that avoids
any constitutional difficulties)). In doing so, the court refused
to second-guess Congressional wisdom when presented with
the argument that the broad interpretation of “judicial process™
would represent a lack of proportionality in the statute. The
court stated that *|a] perceived lack of propartionality in a
statute, like a perceived lack of wisdom in a statute, does not
empower this Court to rewrite the statute, even il we wanted 1o
do so” Id. w1 226-27.°

In sum, the wise advocate always leads with an argument based
an plain meaning. Under a strict reading of DeKall County, only
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if he demonstrates that the statute at issue is somehow ambigu-
ous should he feel comfortable invoking one of the secondary
canons of interpretation to help determine legislative intent

The Limits of “Plain Meaning”

A. Realities regarding “plain meaning”

The foregoing discussion begs an important and difficult
question: when is the meaning of a statute “plain?” Here it is
helpful to make a small concession: There never really isa
“plain meaning.” That is, there never really is a “plain meaning”
in the extreme sense of that phrase, if what is meant is that the
“plain meaning” of a statute requires absolutely no interpreta-
tion. And lest any think this article advocates a view of language
that throws the doors open to an “activist” approach to statuto-
ry construction, a bit of clarification is required.

The point raised here is that all terms require interpretation
on some level, in the sense that all persons bring their own
understanding of language to bear on anything that they read.
CE SouthTrust Bank v. Copeland Ome, LL.C., 886 So. 2d 38,45
{Ala. 2003) (See, )., dissenting) (rejecting the claim that a con-
tractual provision was ambiguous, but stating that, 1 under-
stand that language itself has sufficient intrinsic ambiguity that
an argument, compellingly and persistently made, when dwelt
upon can cause one to doubt the clarity of anything...").
Imagine a statute that mandated that, “All barns shall be paint-
ed red.” Such a statute seems very “plain” and easy to apply.
However, what types of things qualify as “barns,” what shades of
color qualify as “red,” and even the meaning of the word "shall”
depends upon something outside the phrase itself-the personal
experiences of the reader, a definition provided in some other
authority (like a dictionary), the commonly understood rules of
grammar, etc. This means that judges, at some level, no matter
how conservative, are always interpreting when they read a
statute. This fact is not a knock on judges; it is just the nature of
comumunication.

This characteristic inherent in language is one reason why
judges seeking to closely follow the text of a statute can still
reach different interpretations. For example, in his book A
Matter of Interpretation, United States Supreme Court Associate
Justice Antonin Scalia describes two kinds of judges, both of
whom would claim to reject judicial activism in statutory con-
struction: textualists and strict constructionists. To describe the
difference between the two philosophies, Justice Scalia tells a
story regarding the Court’s interpretation of a federal statute
that prohibited the "use” of a firearm during a drug transaction:

A text should not be construed strictly, and it should not
be construed leniently; it should be construed reasonably,
to contain all that it fairly means. The difference between
textualism and strict constructionism can be seen in

| Smith v, United States, 508 U.S. 223 (1993)]. The statute
at issue provided for an increased jail term if, "during and
in relation to ... [a] drug trafficking crime,” the defendant
“uses ... a firearm.” The defendant in this case had sought
1o purchase a quantity of cocaine; and what he had
offered to give in exchange for the cocaine was an
unloaded firearm, which he showed to the drug-seller,
The Court held, 1 regret to say, that the defendant was
subject to the increased penalty, because he had “used a
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firearm during and in relation to a drug trafficking
crime” The vote was not even close (6-3). [ dissented.
Now I cannot say whether my colleagues in the majority
voted the way they did because they are strict-construc
tion textualists, or because they are not textualists at all.
But a proper textualist, which is to say my kind of textual-
ist, would surely have voted to acquit. The phrase “uses a
gun” fairly connoted use of a gun for what guns are nor-
mally used for, that is, as a weapon. As [ put the point in
my dissent, when you ask someone, “Do you use a cane?”,
you are not inquiring whether he has hung his grandfather’s
antique cane as a decoration in the hallway.

Antonin Scalia, A Matter of Interpretation, 23-24 (1997). This
kind of dispute is not
unknown to the Alabama
Supreme Court. See Simcala,
821 So. 2d at 204 (Woodall, 1.,
diszenting} (“The majority
has employed the plain-mean-
ing rule ... to defeat the obvi-
ous purpose of [the statute].
In doing so, it has ignored
another fundamental rule of
statutory construction: "A lit-
cral interpretation of a statute
will not be blindly adopted
when it would defeat the pur-
pose of the statute, if any
other reasonable construction
can be given to the language
in dispute.”) (quoting
Me(Clain v. Birmingham Coca-
Cola Bottling Co., 578 So. 2d
1299, 1301 (Ala. 1991)).

B. Utilization of the realities

Why all of this philosophi-
cal discussion? The primary
reason is that it is always bet-
ter to know more rather than
less about the inner workings
of the interpretive
process—even if that means wading through a philosophical dis-
cussion-before presenting any argument concerning the inter-
pretation of a statute.

Another, more specific, reason for this discussion is that the

smart advocate will use the inherent limitations in the notion of

“plain meaning” to his benefit, by becoming familiar with
where “plainness” ends and “ambiguity” begins. A “plain mean-
ing"” advocate who wishes to lead a court to reject an oppo-
nent’s claim of ambiguity will learn to recognize and set out for
the court those “outside™ or “extra-textual” sources that can
permissibly be used to determine the “plain meaning” of a
termy, and the use of which do not automatically trigger any
conclusion of ambiguity, For example, the advocate might
appeal 1o dictionaries such as Black’s or Webster's, sources that
are undoubtedly not part of the Alabama Code-and are thus
technically “outside” sources—but are nonetheless frequently
cited by Alabama’s appellate courts in search of the “plain

A literal
interpretation of a
statute will not bhe

blindly adopted

when it would
defeat the purpose

of the statute,

if any other
reasonable
construction can
be given to the
language in
dispute.

meaning.”* See, ¢.g., Blackmon v. Brazil, 895 So. 2d 900, 907
(Ala. 2004) (citing Black’s Law Dictionary); Ex parte Lamar
Adver. Co., 849 50. 2d at 930 (citing Merriam- Webster's
Collegiate Dictionary); cf. Ex parte Director, State Dep't of Indus.
Relations, [Ms. 1031724, June 17, 2005] _ So. 2d _ (Ala. 2005)
(citing cases that rely upon Words and Phrases to interpret the
phrase “with respect to"), Another example might be an appeal
to authoritative works on, or general knowledge of, the com-
monly-understood rules of grammar. Cf. Padgert v. Conecuh
County Comm'n, 901 So. 2d 678, 685-88 (Ala. 2004) (adopting
the trial court's detailed discussion of the grammatical structure
of a statute and a constitutional amendment).

By recognizing what are the permissible "outside™ sources, the
advocate can deflect an argu-
ment by his opponent that a
statute is ambiguous and has
no “plain meaning” simply
because an appeal is made to
some outside source in inter-
preting the statute. The advo-
cate can acknowledge the use
of legitimate "outside sources”
like general experience, dic-
tionary usage, etc. as being
logically necessary for com-
munication without admit-
ting that the use of such
sources renders the statute
ambiguous such that any out-
side source or “secondary”
canon (such as legislative his-
tory, other statutes, etc.) must
necessarily be in play.

On the other hand, the
advocate seeking to utilize
certain secondary canons of
' construction may; in some sit-
uations, be able to do so with
out first demonstrating ambi-
guity and, at the same time,
without violating DeKall
Counry. He may be able to
argue that those canons are actually tools to determine plain
meaning, that they are-like appeals to Blacks or to the rules of
grammar—simply another source within that permissible class
of “outside sources” discussed above. For example, it could be
argued that, in some situations, certain “statutory-text-based”
canons such as the noscitur a sociis rule (interpret words “by
their companions,” that is, by the surrounding words and con-
text)-as opposed to "non-statutory-text-based” canons like
those that look to purely extrinsic sources such as legislative
history, committee reports, etc.—are “internal sources” more
akin to rules of grammar and as such are legitimate sources to
determine plain meaning. Cf. Padgett, Y01 So. 2d at 688 (follow-
ing DeKalb County, but indicating that where isolated terms of
a statute are at issue, appeal may be made to the context of the
statute to provide meaning: “The County Commission argues
that terms like ‘renovation’ and ‘repair’ are broad enough to
encompass the construction of a new courthouse, If those
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words are viewed in a vacuum, such an interpretation may have
merit. However, those words cannot be so viewed in the con-
texts in which they appear...");* see also DeKalb County, 729 So.
2d at 277 ("We should turn to extrinsic aids to determine the
meaning of a piece of legislation only if we can draw no ration-
al conclusion from a straightforward application of the terms of
the statute.”) (emphasis added).
Future applications of the
DeKalb County framework
may produce new arguments
and further refinements. The
primary point is that, in one
way or the other, practitioners
ndr.lm:[ng an interpretation
of an Alabama statute will
need to address DeKalb
County’s Plain Meaning Rule.

Interpreting the
Alabama

Constitution

Although somewhat out-
side the scape of this article,
the question sometimes arises
whether the Plain Meaning
Rule applies with equal force
tor the interpretation of the
Alabama constitution. At first
glance, the answer would
have to be no, at least with
regard to the DeKalb County
formulation of the Rule. This
is because the concern for
separation of powers as stated
in & 43-the heart of DeKall County-does not exactly fit when
the focus is the Alabama constitution. Section 43 forbids the
Alabama courts to exercise the powers of the legislature, but,
unlike a statute, the constitution is not a creature of the legisla-
ture, but of the people.

Some early decisions appeared to favor an interpretive model
that provided more room for judges to “go behind™ the text of
the constitution. See; e.g., Realty Inv. Co. v. City of Mobile, 181
Ala. 184, 187, 61 So. 248, 249 (1913) ("Constitutions usually
deal with larger topics and are couched in broader phrase than
legislative acts; hence their just interpretation is not always
reached by the application of similar methods. 'A Constitution
is not to receive a technical construction, like a common-law
instrument, or statute.”) (quoting Dorman v. Stafe, 34 Ala. 216,
235 (1859)). But see State ex rel. Robertson v. McGough, | 18 Ala.
159, 166-67, 24 So. 395, 397 (1898) ("Whenever a constitutional
provision is plain and unambiguous, when no two meanings
can be placed on the words employed, it is mandatory, and the
courts are bound to obey it. . . . In such a case, as has been said,
there is no reom for construction, and certainly none for dis-
obedience by the courts. If so, there would remain no certainty
or stableness in the written Constitutions of the states, or feder-
al government.”). However, the Alabama Supreme Court has
since made it clear that the court is “not at liberty to disregard
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or the other,
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an Alabama
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DeKalb County’s
Plain Meaning
Rule.

or restrict the plain meaning of the provisions of the [Alabama
Constitution.” Brown v. Board of Educ,, 863 S0. 2d 73, 90 {Ala.
2003) (quoting McGee v. Brown, 341 50. 2d 141, 143 (Ala.
1976)). In fact, the court has specifically applied the DeKalb
County Plain Meaning Rule in interpreting an amendment to
Alabama's constitution.® See Padgett, 901 So. 2d at 688,

Conclusion

As reflected in the strict
Dekall Coumty formulation
of the Plain Meaning Rule,
Alabama courts strive to fol-
low the principle summed up
by Justice Oliver Wendell
Holmes when he said that his
job as a judge was not to “do
justice”"—a concept that allows
judges to fill in the blanks
with what they think justice
requires in a particular
case-but to “apply the law
and hope that justice is
done.” The Spirit of Liberty:
Papers and Addresses of
Learned Hand 306-307
(Dilliard ed. 1960). This
process allows the people, not
judges, to govern themselves
through their constitution
and through the laws passed
by and through their elected
representatives. 1t is this con-
cern for separation of powers
that demands that Alabama
courls show restraint and fol-
low the laws as written as closely as possible. Wise practitioners
will keep these concerns, and thereby some discussion of the
Plain Meaning Rule, in the forefront of any proposed statutory
or constitutional interpretation, ]

Endnotes

1. The Emerate Mowntan Court dd. howevear, realfiom the general statutory construc-
tion pattem discussed in Dekalh Covnty, BSE So. 2d a1 BA3 ("We recognipe that the
rudes of statutory conatruction are only aids in asceriaining legislative intert wham

3 $1atita §s ambiguous”)

£, Technically, the mfemeatation of laderal statutes does not implicate the segaration
of powess provigion of Section 43 of the Alabama Constitution, because that provi
sien only bais Alabama courts fiom s sing the powers of tha Alabama legisia-
five or pxecytive branches. Therefore, thi argument could be mada that Alabama
cours ate more [ree 1o look behind the “plain mesning” of & fedaral statuta to
detasmine Congress’ mient-whatever that means—than thay would otherwise be
with an Alshama statute. However, in Ex parts Mational Westarn, the Alabama
Supreme Court applied the Dukiall County plain meaning framewark even though a
federal statute was at issue, and the court thus imposed upon itsell the samé stric
Terizs 10 wihich it is bound swhen interprating Alabama statutes.

3. The question rema:ns fo be saen, however, whether a lack of proportonsdity might
be used fo “beeak thi te” between fwo legetimate interpretations if none of the
other secondary canons of construction are hefpful



4. Of course, the use of dictionaries in construing statutes raises other quastions, One
is which dictionary should be wsed: the dictionary in existence at the time tha
statuie was enacted (ie., the one that the legisiators might have used) or the most
current dictionany?

5 Although in Dekalb County, the Court stated that secondary cancns ko the in par
matana ruba (providing that statutes conceming the same subject matter should be
construed 50 32 to be in harmany) are not to be utilzed unlass a statute is st Toond
to be ambeguous, 779 So. 2d at 276-T7. thens is soma authorty for the proposstion that
the in pan matenia rule might sometimes be ufilized to daterming “plain meaning”
without a finding of ambiguity. 5ee Ex parte Eoion Mobif Corp, [Ms. 1080538,
September 2, 2005] _ So 2d __(Ala 2005 (quating DeKatl County but adding that
“Tin detenmining the intent of the legislanes, we must examing the statute as a whola
and, if possibla, give effect to each section ") fichardson v Tamy, 853 S0 2d 277, 263-
85 |Ala. 2004) (apphying DeXafh County in conjunction with the i par’ materia el
Sketonv J & 6 LLC, IMs. 2030823, Jan 14, 2005] __ So 2d __ [Ala. Civ App. 2005)
[samel see also Siegeliman o Alahama Ass'n of Soh. Bds, B18 So. 2d 558, 56 (Als.
200147 In construing statutes, this Court dogs not mierpret provisians in isclation, but
considers tham in the context of the entire statutory scheme. ") (smphasis in originall
of, State v Amenican Tobacco Co, 772 So. 2d 417, 421 [Ala. 2000) (plurality opimion)
(rejecting a claim that the phrasing of the title 1o an Act created an ambiguity, stating
“[blecause the tithe of the Act and the body of the Act, when read fogether, ane umam-
Diguous. there s no naad 10 look 10 the title whon (ntpreting 3 29-2-81.400°7)

B, “Plain meaning” anatvais &5 apodiad 1o the Alabama Constitution may not ba techni-
cally requared by the separation of powers mandata of Secticn 43, nstead, the need
b ek fast 1o the plain mesneng of the constiytionsd taxt sterms from @ relstsd concem

that it is for the peaple, not the courts, to modify their foundational goveming docu-
ment. See Ex pats Melof, 735 5o 2d 1172, 1189 (Ala. 1839) (Houston, J., concurming
specially| (stating that it is “the expectation of the peopla that we. a5 judges, will
interpret ow Constitutions and their amendments as they are wiitten. in order to
effectuate the will of the people. To go any further would be to esum the powers of
the people..."] [emphasis in onginal), A Tutiee debate, howese, iz whethar "plain
meaning” analysis in canstitutional interpretation demands the usa of the currant
plain maaning of the words or the “oniginal™ meaning-what the words plainly mean
at e tirme thoy wore wiitten, Cf. Scalia at 37-47 [discussing the parmicular problems
rvodved in interpriting constitutionsl, as opposed 1o statutony, texts).
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BY CHIEF JUSTICE DRAYTON NABERS, JR.
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o the 18 months I ha w!;t'ufbcmg this
state’s chief justice, | have - 0 witness the
strong dedication of emplovees thiroughout our judicial
A system to improving the system and making it more
efficient. Judges, clerks, court specialists, judicial assistants,
bailiffs, and administrative personnel have all joined in.

When Governor Riley appointed me chief justice in June
2004, our courts were faced with a significant financial and
administrative challenge, Over 200 emplovees had been dis
missed from both the Administrative Office of Courts (AOC)
and the tral courts, resulting in a 25 percent reduction from
scheduled levels of the manpower capacity in our clerks’
offices. It was obvious to all that we had to capitalize on every
opportunity to increase efficiency

In November 2004, we appointed a “Process Review
Committee” chaired by Judge Rusty Johnson and Circuit Clerk
Corrine Hurst and comprised of dlerks and judges. The charge
was to identify all opportunities to become more efficient
through technology and best practices. The Committee worked
diligently and expeditiously and submitted a comprehensive list
of recommendations. Many recommendations have been
implemented, while others are under development. Here is an
outline of some of the various projects. Your offices may already
be benefiting from some of them.

E-Filing

Thanks to the interest shown by attorneys and judges, the
electronic filing movement recently gained a tremendous
amount of momentum in Alabama. The paper filing system
produces literally volumes of files and documents for both attor
neys offices and clerks’ offices to maintain, E-Aling will help to
decrease the workload, since a majority of the work would be
._gi|hi*iu1|.'d. filed and stored on ce Inpulers In January 2005, a
survey conducted by the AOC indicated that 93 percent of attor
neys would utilize an electronic filing service and 74 percent of
judges believe that it would be beneficial to the courts. Based on
this data, the vast majority of you will be pleased to learn that E-
filing will be available in the courts in the very near future,
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The Alabama Judicial System is currently condieting an.
electronic filing project on a limited basis in the Baldwin
County Clerk’s Office with a select group of attorneys and
judges: In early 2006, the limited test will expand to Lee,
Madison, Montgomery and Russell counties. While the
Alabama E-filing application is modeled on the federal E-fil
ing system, the Alabama product has been tailored to accom

modate the unique nature of Alabama filings.

I'he procedural aspects of E-filing are an issue that has
been at the forefront of the project. The court has remained
in close contact with the Supreme Court Rules Committee in
order to assure that the AlaFile system compliments the pres-
ent procedural rules and that those rules needing modifica-
tions are identified early on.

1
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E-Appellate is an Internet-based application which allows the
clerk of the trial court to electronically file the record on appeal
with the appellate court clerk’s office. Attorneys in an appealed
case will be able to log into the application and download a
copy of the record on the appeal. The E-Appellate developers
are also in the process of enhancing the current model so that
attorneys can file briefs and Rule 21 flings.

The electronic appeals system will save the courts a
tremendous amount of time. Under the current procedure,
the clerks’ office must spend protracted time preparing the
record on appeal. Additionally, the clerk’s office must pay sig
nificant postal and shipping costs to send the records to the
appellate court. With E-Appellate, the clerk’s office will only
be required to scan in the pertinent documents and organize
the record on appeal and then submit it to the appellate court
clectronically,

E-Appellate is currently in a pilot program in the trial
courts of Lee, Madison, Montgomery and Russell counties.
The pilot project will be expanded to other counties as this
year progresses, and the site developers will soon complete
construction on the brief filing mechanism. Soon enough,
the product will be available statewide.
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AlaVault

When e-filing is established in the Alabama courts, the
clerks will need a centralized location to store filed docu-
ments, AlaVault is another Internet-based application, which
permits the clerk to store electronic documents on a server
and then retrieve them at a later date. The AOC maintains the
application, but a clerk’s office is responsible for placing its
own files into AlaVault. Not only will electronically filed docu-
ments be placed into AlaVault for storage, the clerks’ offices
will also be able to scan paper documents into image format
and place the document into AlaVault.,

E-Citation

Under the direction of Dr. Allen Parrish, the CARE Research
& Development Laboratory at the University of Alabama pro-
duced an application that has revolutionized the manner in
which law enforcement officers issue a Uniform Traffic Citation
(UTC). E-Citation allows law enforcement officers to issue UTCs
with the assistance of a laptop computer. Rather than filling out
the UTC by hand, the officer uses a driver’s license scanner,
When the license is scanned, the individual's data is transmitted
to the laptop computer in the officer’s patrol car. The data from
the license scan immediately fills in most of the e-citation, and
the remaining fields on the UTC can be completed using drop-
down boxes. The oflicer then prints a hard copy of the ticket 1o
give to the driver and transmits the ticket electronically to the
AOC. The AOC can transmit the data back out to the district
courts $o there is never a need for hand data entry of the ticket.

The technology not only gets troopers out of bureaucratic
hassles on the road, it also relieves the court clerk’s offices
from having to handle piles of UTC paperwork. E-Citation
has been expanded to every clerk’s office, and the technology
will soon be available in all state trooper vehicles.

Traffic Call Center

Until this vear, clerks’ offices bore the burden of answering,
routine questions from drivers who received traffic citations.
In March 2005, the AOC formed a centralized bureau for traf-
fic defendants to call concerning routine questions, postpone:
ments, and payment options. Presently, over 1,500 phone calls
per week are received at the call center. Coupled with the use
of an Internet site to allow payment of Rule 20 eligible tickets
by eredit card, the call center has made noticeable differences
for clerks’ offices. Relieving the clerks of this enormous task
has helped to free up a considerable amount of man hours,
which the clerks’ offices can dedicate to other matters.

AlaPay

AlaPay is the Internct site that is used by defendants to pay
fines and costs by using a credit card. With the addition of
this convenient method of payment, considerable time is
being saved for the offender as well as our clerks’ staffs. From
January 1, 2005 through November 1, 2005, 17,607 payments
have been processed electronically through AlaPay. Much like

the Traffic Call Center, AlaPay has helped to save hundreds of
hours of work in clerks’ offices.

E-Forms

E-Forms is an Internet site that functions as a repository for
various UJS forms. Created and maintained by the AOC
Helpdesk, E-Forms may be accessed by attorneys or by any
member of the public by logging onto htp://eforms.alacourt.gov.
Most forms are available in portable document format (PDF)
and can be filled out on the computer. This site is one way of
providing attorneys and the public with 24-hour access to the
court forms.

MIDAS

The Model Integrated Defendant Access System (MIDAS)
is a case management application, which provides court refer-
ral officers with a method to organize information on offend-
ers who are referred to them. CROs can log into MIDAS to
locate a criminal offender’s demographics and criminal histo-
rv. CROs will have the capability of logging information
regarding a defendant, such as when the defendant submits to
a drug test. MIDAS is simply a better way to organize criminal
information for CROs and will certainly improve their capa-
bility of managing criminal offenders,

Income Tax Setoff

In the 2004 Regular Legislative Session, House Bill 303 was
passed which allows the courts to intercept state income tax
refunds to satisfy delinquent fine accounts in criminal or traf-
fic cases. The AOC has worked closely with the Department of
Revenue since the passage of the legislation to help recover a
portion of the millions of dollars owed in court cases with
outstanding accounts. The program recovered nearly $1.7 mil-
lion in outstanding court fines in 2005. The Alabama General
Fund will continue to benefit from the income tax setoff pro-
gram in the coming years, as it has developed into an excellent
method of enforcing court orders involving fines,

I am excited at the prospect of these projects enhancing the
service that the judiciary provides to attorneys, their clients
and the public as a whole. The court system is always search-
ing for ways to make our courts more efficient. With this con-
tinued dedication, the quality of justice in Alabama will con-
tinue 1o improve. ]

Chiel Justice Drayton Nabers, Jr
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Assertion of
The Fifth Amendment

Privilege Against

PFEIFER,

AND WILLIAM 1

Iintroduction

The Fifth Amendment to the United
States Constitution states, in relevant
part, that a person shall *[not| be com-
pelled in any criminal case to be a wit-
ness against himsell™ Article 1, § 6 of the
Alabama Constitution provides “[t]hat in
all criminal prosecutions, the accused . . .
shall not be compelled to give evidence
against himsel£"* Although the phrase “to
give evidence against himself™ was once
viewed as being broader than the protec-
tion given by the Fifth Amendment, the
Alabama Supreme Court has stated that
the two offer essentially the same privi-
lege against self-incrimination.’

While it is relatively simple to under-
stand this rule’s applicability in the course
of actual criminal proceedings, the prohi
bition against compelling self-incrimina
tion becomes more complex when the
issue arises during civil litigation.
Although a person’s privilege against self-
incrimination must be protected, the
courts must also attempt to protect the
right of others to seek redress and receive
compensation for civil wrongs.



Self-Incrimination

in Civil Proceedings

History

I'he first serious treatment ol this issue
in Alabama was in thic case of Ex parie
Baugh, 530 So. 2d 238 (Ala. 1988)." In
Baugh, the defendant refused to answer
any questions at her deposition, asserting
her Fifth Amendment privilege because
she was also subject 1o a grand jury
|||l.'¢-\1|_|;_.|liun at that time. The trial court
held Baugh in contempt of court for her
fatlure to conperale with the discovery
process. The Alabama Supreme Court
noied that this was a case of first impres
sion in Alabama. After reviewing analo-
gous federal court cases on the issue, the
Alabama Supreme Court held that based
on a "balancing interest” of the parties,
Baugh had shown sufficient justification
1or a P sleCiive I.'lrlltr .1I'.11 that it was an
abuse of discretion when the tnial court
found her in contempt for her refusal to
comply with discovery requests

As a result of Baugh, the law in
Alabama became that a party could not
be compelled 1o testify or be compelled
to provide discovery in a civil proceeding

if there was a parallel criminal action

pending against the
party. This new rule
also applied even if
there was only a
potential parallel
criminal action on
the horizon.® In
Sanders v. Williams,
Williams was under
criminal investigation for
the same actions which gave rise
to the civil suit against him,
Williams moved for a stay of the
proceedings, but the trial court denied
the request because no actual criminal
charges were pending against him. The
Alabama Supreme Court held that. as it
had in Ex parte Coastal Traimng
Institure,* the pendency of criminal pro-
'LL'L'L1|“}'H was not necessary (o the asser-
tion of the privilege. A party could claim
the Fifth Amendment privilege even i
the risk of prosecution was remote. The
court specifically rejected the argument
that Williams could simply assert his
Fifth Amendment right to remain silent



to individual incriminating deposition
questions because that would be too nar-
row an application of the privilege.
Quoting itself in Coastal, the court stated
“[t]his point-by-point review of the civil
case may lead to a 'link in the chain of
evidence' that unconstitutionally con-

ased on a bn]anmng of the interests
of the parties—i.e., contrasting the interest
of a party in postponing the civil pro-
ceedings with the possible prejudice o
the party who wishes the litigation to go.
forward—is within the trial court’s discre-
tion.”" A trial court has the discretion to
stay the entire civil proceeding, to merely
postpone all or some of the civil discov-
ery, or to impose protective orders and
conditions against one or more of the
partics in the civil action-all remedies
available to the trial court under Rule
26(c), Ala.R.Civ.P."' In some circum-
stances, the civil matter could proceed in
at least a limited fashion where a party
was neither required to testify nor
required to produce any documenta-
tion." Thus, the standard of review on
this issue is whether the trial court’s rul-
ing was an abuse of its discretion.”!

Current State of Law

The Baugh court did not give much
guidance on what the actual “balancing
of interests” test would entail, stating
merely that the trial court must “weigh
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compelling interests and maintain an
even balance."" However, in Ex parte
Ebbers,” the Alabama Supreme Court
recognized that "none of our cases have
undertaken to catalogue the various fac-
tors that might properly enter into a
weighing and hqkncmg a.nahrm" :
addressed the | at i)
listed cight factors (based ¢
identified in fec
issue) that court:
balancing hr:l'b'il'm
Amendment pri :
ties’ right to puta_s_!.m'
proceeding: ™

d the b urd::n that any par-
tlcularﬁyt of the proceedings
may u’np%i: on the defendant;

The extent 1o which the defendant’s

=
4. The convenignee of the court in the
management of its cases, and the
efficient use of juaiélal Tesources;

5, The interest of persons not parties
to the civil litigation;

6, The interest of the public in the
pending civil and criminal litigation;

7. The status of the criminal case,

including whether the party moving
for the stay has been indicted; and

8. The timing of the motion to stay.”

As the Alabama Supreme Court recog-
nized, “A trial court ‘must make a highly
fact-bound inquiry into.the particular
circumstances and competing interest
involved in the case’ when parallel civil
litigation and actual, or reasonably
expected, criminal charges coexist.™" I
does not appear that the factors are in
order of importance. Based on the court’s
rulings over the last 17 years, factors
three and seven clearly seem to be the

maost significant elements for a trial court
to consider.

The Ebbers opinion also provided a
valuable summary of the law in Alabama

b

repm«the Fifth Amendment privilege,

se law into 13 ruI:s to

A party
need not be mdtctcd t0 prﬂp&ﬂ?
claim the Fifth Amendment privi-
lege."™
When the Fifth Amendment privi-
lege is asserted, it is for the trial
court, not the party asserting the
privilege, to determine whether the
party’s apprehension of a risk of

self-incrimination is reasonable
and well-founded.™

The Fifth Amendment privilege
applies in state-court civil proceed-
ings, including depositions. ™ A
party cannot be compelled to testi-
fy or compelled to provide discov-
ery in a civil proceeding while there
is a parallel criminal action pend-
ing against the party.”

The United States Constitution
does not automatically require a
stay of civil proceedings pending
the outcome of parallel eriminal
proceedings or potential parallel
criminal proceedings.”

Whether to grant a stay to a party
in a civil case who is the target of
actual or threatened parallel crimi-
nal proceedings must be deter-
mined by weighing and balancing
the interest of the party moving for
the stay in postponing the civil
action against the prejudice to the
other party that might result from
delay.*

Under Rule 26(b), Ala. R. Civ. P,
parties are entitled to “obtain
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discovery regarding any matter, nol
privileged, which is relevant to the
subject matier imvolved in the
pending action” but under Rule
26(c) a party or other person from
whom discovery is sought may
obtain a protective order from the
trial judge “for good cause shown.”
These provisions vest broad
power in the trial court to control

the discovery process.

A court has the discretion to stay
civil proceedings, to postpone civil
discovery, or 1o impose protective
orders and conditions in the lace of
parallel criminal proceedings
against one of the parties when the
interests of justice seem 1o reguire,
Such interests include the need “to
protect a party or person from
annoyance, embarrassment,
oppression, or undue burden or
expense” pursuant to Rule 26(c),
Aln. R. Civ. PP

State court procedural considera-
tions must at all times yield to rel-
evant federal constitutional pringi-
ples.* When state concerns lor
judicial economy conflict with
federal constitutional rights, those
state concerns must give way.”’ In
balancing the interests of the
parties, we must favor the
constitutional privi-
lege against self-
incrimination over
the interest in avoid
ing a delay of a civil
proceeding.™ To the
extenl necessary Lo
ensure protection of

the privilege against self-incrimina-

tion, concerns about delays must
yield. ™

While sometimes it 1S appropriate
to stay an entire civil proceeding,
rather than just as to the party
moving for the stay, there are also
situations where the right against
self-incrimination can be adequate
ly protected while the civil case
proceeds in some limited way."

Sometimes the outcome of the bal-

ancing-ol-interest test 1s such that

pr I"-”I]Ege aga inst

Must be llberauy
Eﬂnstrued mn famr

postponing the civil action is the
*only method” or “only solution™
sufficient to guarantee & party 1o a
civil action the Fifth Amendment

right against self-incrimination.”

A civil party’s Fifth Amendment
right against self-incrimination
cannot be adequately protected by
requiring him simply to assert his
right to remain silent when asked

specific questions during a civil

g
The Fifth
Amend ment

deposition; such an approach con
strucs the Fifth Amendment too
narrowly. The dangers in such an
approach have been identified as

including the possibility of a crimi-
nal investigator's being “planted” at
the deposition, the revealing by the

deponent of his weak points by his
gelection of which questions he
refuses to answer, and the opportu
nity presented to a prosecutor of

deriving, by a point-by-point

review of the civil case, a “link in
the chain of evidence” that would
unconstitutionally contribute to
the defendant's conviction in the
criminal case.™

12. A motion to stay civil discovery
during the pendency of a parallel
criminal proceeding is not properly
granted upon speculative or con
clusory 1.‘,1!!1:"!!\. .

13. In the event that a stay is appropri-
ate at a particular point in time, the
trial court is not precluded from
-c||h'“-|||:|'r1!|'|. entertaining a motion
to dissolve the stay, if circum-
stances have changed in the interim
in such a way as to render the stay
no longer appropriate.”™

Since the Ebbers opinion, the court has
only addressed this particular issue on a
few occasions. A couple of these cases
applied the factors enumerated by the
court as the basis for addressing the
implications of the Fifth Amendment on
a civil proceeding.

In Ex parte Oliver, Oliver moved for a
stay of the civil proceedings filed against
him by the Woods based on pending
criminal charges arising from the same set
of facts. The plaintiffs argued that the
SSEe was mool because three __I-'.r.lhd iime%
had been convened without Oliver’s being
indicted, the deposition notice to Oliver
had been withdrawn and the
Woods were only seeking to com-
pel Oliver to answer those discov
ery requests which were non
incriminating in nature, In deny-
ing Oliver’s petition for writ of
mandamus, the court ruled that
Oliver failed to show he had a clear
legal right to the stay, or that the trial
court had an “imperative duty” to grant
his request. However, the court noted that
subsequent to the filing of the petition for
writ of mandamus, Oliver was indicted by
the grand jury. The court then stated that:

|liln light of the return of the indict
ment against Oliver and the need to
guarantee Oliver’s Fifth Amendment
privilege, our casclaw, ser Ex parte
White, 551 So. 2d 923 (Ala. 1989),
and its progeny, requires that a stay

[ THE AtaBasa LawrER JEEE
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of the civil proceedings be issued to
guarantee Oliver's Fifth Amendment
privilege. Oliver, however, has not
presented this change in circum-
stance—the return of the indictment,
which creates an imperative duty for
the trial court to stay the civil pro-
ceedings-to the trial court. This
court will not direct a court to take
some action it has not previously
refused to take. . . . Therefore, while
a stay of the proceedings in the civil
action is proper in light of the new
fact presented by the issuance of an
indictment, we cannot issuc a writ
staying those proceedings on this
ground until the trial court refuses
to do s

Limitations of the
Privilege

Even though Baugh and its progeny
held that a party is entitled to assert a
Fifth Amendment privilege against seli-
incrimination in a civil matter even where
the risk of prosecution is remote, there is
a limit on how far the appellate courts
will extend that privilege. The key, as
noted in Ebbers, is that the party “reason-
ably apprehends a risk of self-incrimina-
tion.” In Ex parte Braden, Braden attempt-
ed to assert his Fifth Amendment privi-
lege to a notice of deposition by the
plaintiff in a civil action. Braden argued
that he had been informed that the plain-
1iff planned to file criminal charges
against him based on the same conduct
involved in the civil action. Applying the
factors as set out in Ebbers, the Alabama
Supreme Court affirmed the trial court’s
denial of Braden's motion to stay, noting
that “[a]s time passed without such an
investigation materializing, and [the
plaintiff] seemingly having elected 1o
concentrate on its civil remedies, the like-
lihood of Braden’s being exposed to crim-
inal prosecution grew increasingly
remote. [ The plaintiff’s] alleged “threat’ of
requesting a criminal investigation was
necessarily diffused by the passage of nine
months without any “follow-through,'™*

Although based on a conviction for
criminal charges, a claim filed to set aside
a conviction pursuant to Rule 32 of the
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Alabama Rules of Criminal Procedure is
considered a civil action by the courts,
Last vear, the Alabama Court of Criminal
Appeals again reviewed the issue of the
Fifth Amendment privilege in the context
of Rule 32 proceedings in Taylor v.
State.” Taylor argued in his Rule 32 peti-
tion that he had received ineffective assis-
tance of counsel during his trial. His
petition was denied in circuit court, and
on appeal he argued that his constitu-
tional rights had been violated when the
trial court allowed the introduction of
exhibits from his tral attorney's work
files, including statements he had made
1o his attorneys. The court of criminal
appeals noted that it had rejected this
same argument in State v Click,™ stating
that "[t]he great weight of the United
States Supreme Court's opinions sup-
ports the proposition that once a defen-
dant has been convicted for a crime and
his direct appeal from that conviction is
final, a defendant no longer has a privi-
lege against self-incrimination.™ The
court of criminal appeals went on to note
that a post-conviction proceeding is a
voluntary civil action filed by a defendant
rather than a criminal action filed against
him by the state. This makes it a volun-
tary procecding rather than a compelled
proceeding within the context of the
Fifth Amendment."Further, in rejecting
the argument that a Rule 32 proceeding
was @ criminal action rather than civil,
the court of criminal appeals has stated
that the issue is not whether the underly-
ing action is civil or criminal, but whether
the risk of the facing criminal liability as a
result of testifying at a post-conviction
hearing is ‘real and appreciable™

The most recent opinion (as of the
date of the writing of this article)
released on this subject was Ex parte
Antonuect.™ In Amtonuect, the court
reviewed a trial court’s denial of a
motion to stay where Antonucci was
being sued over alleged misconduct and
was also the subject of a parallel eriminal
investigation for the same allegations.
The court noted that since the trial court
only considered the arguments of coun-
sel and written evidentiary submissions
{rather than live testimony), the review
of the case was de novo for purposes of
determining whether the trial court

exceeded its discretion. The court found
that Antonucci “demonstrated that he
reasonably apprehended a risk of self-
incrimination if the civil action was
allowed to proceed” due to the “signifi-
cant averlap between the civil proceeding
against Antonucci and the criminal
investigation—both essentially focus on
the same conduct.” The court also found
that Antonucei had not waived his Fifth
Amendment privilege by his prior partic-
ipation in discovery, since his participa-
tion consisted mainly of objections that
did not disclose potentially incriminating
testimony, Thus, Antonucci’s petition was
granted and the trial court’s order deny-
ing the motion to stay was vacated.

Conclusion

In certain circumstances, a party to a
civil action may assert the Fifth
Amendment privilege against self-
incrimination to abtain a stay of civil
proceedings. A trial court has the discre-
tion to stay the entire civil proceeding, to
merely postpone all or some of the civil
discovery, or to impose protective orders
and conditions against one or more of
the parties in the civil action. If the party
does not have a reasonable apprehension
of criminal prosecution, or il he files a
post-conviction petition regarding the
criminal charges, then that person cannot
assert the privilege. u
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7. Ehbers, supra (quoting Sterlfng Nat'| Bank v A-1
Hotels intfl, Ing.. 175 F. Supp. 2d 573, 576 (S.ON.Y
2001)

18. Baugh supra; Ex parte Great Escapes Travel Inc
573 S0, 2d 178 (Ala. 1980k Coastal Frawng, Frice I

andd Wlliams, sugva

Hir 1x tha co-author of "The
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PAINFUL FINDINGS:

Determining the Availability of
Mental Anguish Damages in Alabama

SUSAN |

MCPHERSON

plaintiff or defendant, most lawyers will work a case

where the plaintiff claims damages for mental anguish
but has no physical injury.” In fact, for many litigation attorneys,
such cases are actually quite common. Whether you need to cre-
atively increase your client’s recovery or just as creatively obtain
a partial dismissal, Alabama law in this area can prove somewhat
ambiguous, particularly in cases involving multiple claims and
multiple parties. This article will provide an overview of the
basic rules addressing the availability of mental anguish damages
in Alabama and list the rules for several common causes of
action where the plaintiff has suffered no physical injury.

! t some point in their careers, whether representing the
Fi

Tort Claims

Somewhat counter-intuitively, the basic rule for tort claims is
that damages for mental anguish may not be recovered where
the plaintiff has suffered only damage to his or her property. As
with most legal rules, however, an exception exists. The Alabama
Supreme Court has held that damages for mental anguish may
be had for injury solely to property where the tort has been
“committed under circumstances of msult or conturmely™ Wal-
Mart Stores, Inc. v. Bowers, 752 So. 2d 1201, 1204 (Ala. 1999).
hus, where the defendant has sufficiently, and one would pre-
surne cgregiously,® insulted the plaintiff while damaging his
property, the plaintifl may recover mental anguish damages.
Note, however, that whether “the tort is committed under cir-
cumstances of insult or contumely is a question properly left to
the determination of the jury.” Reinhardt Motors, Inc. v. Boston,
516 So0.2d 509, 511 (Ala. 1986).

Negligence Claims

Although “Alabama law does not permit recovery of mental-
anguish damages based on a claim of simple negligence where
the negligent act or omission results in mere injury to proper-
tyl,]" mental anguish damages may be recovered in specific cir-
cumstances, Ex parte Grand Manor, Inc., 778 80.2d 173, 179-180
(Ala. 2000). For negligence actions, unlike other torts, Alabama
courts apply the so-called "zone-of-danger” test to determine if
plaintiffs may recover mental anguish damages where they have
suffered no physical injury. Under this test, the plaintiff must
have been placed “in immediate risk of physical harm” by the
defendant’s conduct.® Note that it must have been reasonably
foreseeable to the defendant that the plaintiff would be placed at
risk by his conduct.’

In cases where there is a factual dispute about whether the
plaintiff was actually in a zone of danger, the question is appro
priate for jury determination, rather than for the trial judge.
City of Mobile v. Taylor, 2005 WL 1414281 at *4 (Ala. Civ. App.
June 17, 2005). The Alabama Court of Civil Appeals held in the
Taylor case that in such circumstances, a jury instruction on the
"zone of danger” test must be given in order “to provide the jury
with the complete ‘framework’ of legal principles necessary for a
determination of whether compensatory damages for mental
anguish [can| appropriately be awarded.™

Fraud Claims

Damages for mental anguish have been held compensable in
fraud cases, however, it 15 uncertain whether Alabama courts will
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apply a specific test to make the determi-
nation.” At least one case has seemingly
applied the insult and contumely test for
general tort claims.” Note, however, that
Justice Houston, in his concurring opin-
ion in Southern Bakeries, Inc. v. Knipp,
852 S0.2d 712 (Ala. 2002), discussed the
most recent of these holdings, the Spivey
case cited above, as it related to whether
emotional distressfmental anguish dam-
ages are available for fraud. Justice
Houston concluded that mental anguish
damages were compensable where “suffi-
ciently linked 10 other, legally cognizable
injury.” Id. at 725. So far as this author
can tell, the Alabama Supreme Court has
not claborated on Justice Houston's
statement.

CAUSE OF ACTION _ AVAILABILITY

Contract Claims

“An award of damages for mental
anguish generally is not allowed in breach-
of-contract actions in Alabama." Bowers v
Wal-Mart Stores, Inc., 827 So. 2d 63, 68-69
(Ala. 2001)(recognizing that in contract
actions such damages are usually too
remote, not contemplated by the parties,
or not a natural result of a breach of the
contract}(internal markings and citations
omitted)."” Exceptions are taken, however,
where the breach of contract is rortious or
“attended with personal injury,” and where
the contractual duty is so related to “mat-
ters of mental concern or solicitude™ or
feelings, that a breach will necessarily cause
mental anguish or suffering, ld. a1 69." For

RULE/AUTHORITY

example, as the supreme court noted in
Bowers and also in Volkswagen of America,
Inc. v Dillard, 579 So. 2d 1301 (Ala. 19913,
mental anguish damages have been award-
ed for breach of contracts relating to: the
habitability of a home;"* carriage; the
delivery of baby where the child is still-
born; the sale of a “lemon” vehicle; and
deceased loved ones.'

Availability in Common
Causes of Action

This section sets out a short list of
common causes of action and the current
availability of mental anguish damages
pursuant to the rules discussed above
where there has been no physical injury.

Accoun! Stated Likely no ~_ No casa or statuiory law addreszes .[Elz.lurls.._u.ﬁ-l:j luleTn,-!mn .ﬁ.w_m_mﬁr_u;t_;_l_llas_

Open Actount. = | ikaly no No case or statutory law addrasses. Courss would likely revert to the contract niles

AEMLD No. Sea White Consol Indus., Inc. v Wilkerson, 737 Sa.2d 447 (Ala. 1999)

Bad Faith Failure 1o Likety yes Sea Wiite Consol Indus., inc. v Wilkerson, 737 So.2d 447 (Ala, 1899)

Honor Insuranca Contract But sea Vincent v Blue Cross-Blue Shietd of Alabama, inc., 373 5o0.2d [Ala. 1579)

Breach of Contract Mo, with exceptions. The general rule is no, however exceptions apphy i the following situations: 1} a tortious breach or breach
attandid with physical inpury, or 2] the duty s so coupled with matters of mental concern, soficituds o esfings
that the will necessarily cause ments angussh of sulfenng. See Sexton ¥ St Clowr Fed Sav Bank, 553 5o, 2d 959

- e (Al 195) e

Breach of Express Covenant Likshy no Mo case or statutory law addrasses. Counts would [ikely revert to the comtract rules. But note Wyart v Adair
215 Ala. 363, 110 50, 801 (AR 1826) (allowing mertal anguish damages for breach of "impliad covenant not to
rent to negroes” ). Although the Watt case has not been ovarruled, the opinion is premised on raciel biases

= witiich have been whally, and this author believes rightfully, sbandoned by the courts.

Breach of Express Warmanty Mo, with extaptions, Genarally no, however, the breach of contract exceptions apply
See Bowers « Wal-Mart Stores, Inc., 827 So. 2d B3, 68 (Ala. 2001}

Breach of Lease Lifay no. Mo case or statutory law addresses. Courts would Hicety revert to the contract nides. Nots, howsever, the closaly

= _ retated cases dealing with conversion of parsonal property related to wrongful lermination of lease

Civil Conspiracy _ Uncertain_  Nocasaorstanitory law addresses. Courts would likely revert to the rule applicabla to undardying cause of action

Comersion & Theft Mo, wath excephon Genarally no, howsver the insult and comfumely excaption fikely applies. Ses Witkfod v Emeron, 2004 WL
56165 [Ala. 2004 (firaiing sufficient svideros to support compensatony damage award for conversion whers
gvidance of mental anguish), Maw Plan Reaity Tust v Morgan, 782 So.2d 3681 (Ala 2000 (same, whare lessor

I dispased of lessee’s persanal property betore |ease ran, seemingly applying insult or contumaly puception).
Breach of Fiduclary Duty Uncertain. No case of statutory law addresses
Fraud Likety yes. Has baen held compensable, but than iz no clearly anticutated test. See, o, First Commercial Bank v Spviey
e B34 Sa.2d 1316 [Ala 1997, Reinhardh Motors, foc. v Baston, 516 So. 2d 509, 511 |Ala. 1386)

Legal Malpractice Likaly no. Sase Bords v Badey, 571 Sa.2d 240 [Ala 1894)

= S : [but note language indicating that mental anguish may be had in instances of "affimative™),

Malicious Prosecution Yes. Seg White Consol. indus.. tnc. v Wilkerson, 737.7d 847 (Al 1988). = :

Negiigence Yes. when critaria met Zona-of-danger test applies. See Wal-Mart Storas, Inc. v Bowers, 752 So. 2d 1201, 1203 [Ala. 1993)

Negligance Fear Sa Likety yes. No cae of statutory law addressas. Courts would ravert 1o the nagligence rules

Maogligance (Res losa {oguinov Likaty yos. o case or statutory kaw addresses. Cousts would [kaly mvar to the negligencs nibes.

Negligant Hiving, Supenvision, Rmention  Likely yes.

fnsult and contumety exception applies. Ses Wal-Meart Stoves. e v Bowers, 752 Soc 2d 1200, 1204
{Ala. 1999}, Harris v Birmingham Hide & Tatlow Co., Inc. 589 So. 20 150, 151 (Afa. 1981)

No case law directly addresses, but counts would likely revert to the contract rules. Cause of action seems

_ only to contemplate pecuniary damiges. = SRl oo

By nature, the slemants of outrage inchids emational distress. =

Nuisanoe Mo, with exception.
Ouantum Meriir Likely o

Dutrage ——

Siander of Tile Likely no b

Trespass Mo, with exception

Unjust Encichment Ly =1
Wentonness Uncertain.

Wenton Hiring, Supervision. Training  Uincertain

Waste Likely no
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The cases seam to contempiate only Special damagas as pan of the elaments of 1he cause of action.

Insult and contumaly exception applies, See Harris v Birmingham Hide & Talfow Co., Inc. 589 S 2d 150, 151

Ala. 1891}, Jeffries v. Bush, 608 So. 2d, 363 (Ala, 1992}
_The cause of action is equitabie; no cass or statutory law addresses.

Cowrts generally address punitive damages instead,

Courts generally address punitive damages Instead

The cases contemplate only pacuniary damages for diminution in value.



Other Rules 2 E.'.r:.'t't Law Dictipnary dafines "conturm :-.I'.-". s fol- 12. Sae also Waillcralt Maving v Zareowr, 577 So. 7d 414
) lwes: “Insulting language or treatmant; scormiul ude 418-419 (Ala. 1990}
Whatever cause of action you are ness.” Buao's Law Denonsay (Bih ed, 2004
working with, remember that before 13. Sae afso Sexton v. 1. Ciair Fed Sav. Bank, 653 So. 2d
mental anguish damages may be award 3. Sea alsp Mew Plan Reaity Trust v Morgan, 792 So. 2d 854 [Ala. 1995)
R R 351, 364 (Ala 2000} Hawmis v Bimingham Hide &
ed, the court must determine and the Tallow Co., Inc. 539 So. 2d 150, 151 (Ala. 1891) 14 Bowers B27 So. 7d &l 88-70: Dillard 579 So. 2d &t
plaintiff must prove that the plaintiff has 1304
actually suffered mental anguish.'* If 4  Xpe Hams. 589 50. 2d at 151
15. See Ex parte Gramd Manor, nc, 778 So.2d 173, 173

there are multiple plaintiffs in the case,
there must be evidence of mental
anguish as to each plaintiff. Mental
anguish suffered by one plaintiff is not
sufficient to support a damage award for
a different plaintiff, even in situations
where the plaintiffs are closely related.'
Note that when the plaintiff presents
proof of mental anguish, whether he or
she suffered, and the amount of any
award are fact questions for a jury to
determine.'” Finally, note that where a
defendant acts willfully and maliciously,
the plaintiff may be entitled to recover
damages for mental anguish alone.” N

Endnotes

1. This article doas not addrass the availability of dam
ages for mental anguish in cases whera the plaintifi
seeking such damages has suflened physical injury

5 See ity of Mobdle v Taylor, 2005 WL 14714281 at *2
{&la. Civ. App. June 17, 2005

B See ag. Wal-Mart Stores, Inc. « Bowers, 762 50. 2d
1201, 1203 |&la. 1399) (intemal citations and meark-
ings omitted) {noting that the insult and contumaly
exception does nod apply 1o cases of negligence)

=d

Soe Ex parte Grand Manor Inc. TTB So.2d at 17%9;
accord Taplor, 2005 WL 1414781 a1 "3

8. Taylor, 2005 WL 1414281 at "4

9. Ses Frst Commercial Bank v Spivey, B34 50.2d 1316
(Al 1957). Nofe also Ciave v State. 456 So.2d 355
356 [Ala.Crim.App.. Jul 18, 18831 ["In a cnil action for
fraud . . . moovery may be had for the ordinary, natural
and proamate consequences of the fraud mcluding
mental sutfering”L

10. Spe Roinhargt Motors, 516 So. 2d at 511

11, Eee also Sexfon v St Clair Faderal Savings Bank, 653
So. 2d 959 (Ala. 1935

o

=~

[Ala. 20000 George H Larver Mamongl Hespital v
Androwes, 2004 \WL 2634282 a1 *10 (Ala Mov. 19
J0M)

See Grand Manor, TT8 S0.2d at 1791B0; City of
Mobile v Lester, B04 So. 2d 220, 223-230 (Ala. Civ
App. 20001 Lanfer 2004 WL 2634289 at *10; Tawior
2005 WL 14714781 at *3

See Bowers, B77 So. 2d at 63; Diflsrd, 579 So. 2d at
1304; Lander, 2004 WL 2634289 at *10.

See Holeombe v Whitaker, 318 So0.2d 289 (Ala. 1975k
Lanter, 2004 WL 2634289 at *10
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By Robert L. McCurley, Jr.

JANUARY 2006

2006 Regular Session

he 2006 Regular Session of the
I Alabama Legislature begins
Tuesday, January 10 and must
adjourn no later than Monday, April 24.
The following are major revisions pre-
pared by the Law Institute which are
pending before the Alabama legislature.

The Trust Code

The trust law in Alabama, as well as
the rest of the country, has predominate-
ly been established by common law, best
representative in the Restatement in the
Law of Trusts. Alabama currently has, as
do other states, various statutes govern-
ing some aspects of trust law, but this is
the first comprehensive codification of
the trust law in Alabama.

The Trust Code does not try to incorpo-
rate a set of detailed rules for every con-
ceivable kind of trust, nor does it incorpo-
rate all the kinds of trusts there are. It does
contain a set of basic default rules that
fairly, consistently and clearly govern vol-
untary trusts. It is a default statute for the
most part because the terms of a trust
instrument will govern, even if inconsis-
tent with the statutory rules.

The Trust Code is divided into 12 arti-
cles, which are as follows:

Article 1 - General Provisions and
Definitions

Article 2 - Judicial Proceedings
Article 3 - Representation

Article 4 - Creation, Validity,
Modification and Termination of a
Trust

Article 5 - Creditor’s Claim,
Spendthrift and Discretionary Trusts
Article 6 - Revocable Trusts
Article 7 - Office of Trustee

Article 8 - Duties and Powers of the
Trustee

Article 9 - Prudent [nvestor Rule

Article 10 - Liability of Trustees and
Rights of Persons Dealing with the
Trustee

Article 11 - Miscellaneous Provisions

Article |2 - Pre-existing Alabama

Trust Statutes

The Uniform Trust Code has already
been adopted in 15 states.

Alabama Securities Act

There are two concurrent security reg-
ulation regimes. One is in the federal
level and one in the state level. Recent
investment fraud cases, as Health South,
Enron and WorldCom, brought both fed-
eral and state securities law into review.
The federal government reacted with the
passage of the National Security Markets
Improvement Act and the Sarbanes-
Onley federal law.

Alabama's current securities law is 50
years old with only a few modifications
made 15 years ago. The new Act is desig-
nated to coordinate federal and state secu-
rities regulation. It will give Alabama a
regulatory and enforcement authority and
voids duplication of effort by blending the
federal regulation in enforcement to pro-
vide a stronger securities regulatory
framework and protection for investors.



The Act provides a basic law for regis-
tration of security issues, brokers-dealers
and investment advisors, along with the
enforcement powers for the Alabama
Securities Exchange Commission.

Alabama Election Code
Alabama’s Election Law evolved since
the 1852 Alabama Code from paper bal-
lots, to machine voting, to electronic vot-
ing, with all three processes having sepa-
rate voting procedures that remain today.
The law was more complicated by the pas-
sage of the federal “Help America Vote
Act,” the Secretary of State’s Administrative
Rules and the Attorney General’s Opinions,
which interpret the various statutes and
rules. This complete reorganization of
Title 17 has simplified the current law by
conforming all the laws, rules and opin-
ions to electronic voting machines to make
sure the law coincides with voting proce-
dures today, An Institute committee of leg-
islators, lawyers, probate judges, sheriffs,
clerks, and representatives from the
Secretary of State’s Office, County
Comimission, League of Municipalities,
Attorney General's Office, and political
parties have produced a revision that
doesn't include substantive changes.

The house Constitution and Elections
Committee has further reviewed substan-
tive matters and is also proposing
changes that will:

1. Permit poll workers to work split shifis;

2. Authorize the appointing boards to
appoint alternate poll workers only to
work where the regular poll workers
are unable to serve on Election Day;

3. Require the computer systems moni-
toring election resalts to remain online
until all polling places have closed;

4. Permit automatic election recounts if
a ballot measure passes by less than
one-half of one percent. Currently,
recounts are only for candidates;

5. Require the County Board of
Registrars and the elections division of
the Secretary of State's Office to
remain open during polling hours of
any statewide election to provide
assistance to election officials in
regard to the voters' registration list;

6. Strike from the voter identification list

the use of Socal Security cards as an

acceptable form of identification, this
being for voter identification theft; and

Provide a ballot security procedure for

recounts

These bills will be presented separately
from the election’s code but were all
uncontroversial during the 2005 Session,

Residential Landlord
Tenant Act

This bill will again be presented to the
legislature to provide for a delineation of
landlord obligations and tenant obliga-
tions as well as to provide remedies for a
violation of the lease.

Alabama is one of only two states in
the nation that does not currently have a
Landlord/Tenant Act. The law being pre-
sented to the legislature is similar to tha
in effect in 20 states, including Tennessee,
Florida, Mississippi, South Carolina,
Kentucky, and Virginia.

Mortgage Satisfaction
Act

The Mortgage Satisfaction Act, the
Business Entities Code and the
Apportionment of Estate Taxes are all
new acts currently being completed by
the drafting committees of the Law
Institute and will be discussed in a future
Alabama Lawyer article.
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Election 2006

Once every 12 vears there are great
numbers of elected officials running at the
same time. There will not be this many
running at the same time again until 2018,

Election
April 7, 2006 - Last Day for Filing
Declaration of Candidacy
June &, 2006 - Primary Election
June 27, 2006 - Primary Run-Off
November 7, 2006 - General
Election

Offices Up for Election
Governor
Lt. Governor
Secretary of State
Attorney General
All state senators
All state house of representatives
All UL 5, representatives
Five supreme court justices
Three civil appeals judges
Three criminal appeals judges
All probate judges
All circuit clerks
All sheriffs
Various circuit and district judges

LaVeeda Morgan Battle

We are pleased to announce that
LaVeeda Morgan Battle, an attorney prac-
ticing in Birmingham, is now working
two days per week with the Law Institute,
Battle has been counsel to the senate
ludiciary for the last five years. She is a
member of the American Bar Association
and served on the committee to review
nominees for the federal bench and the
L. &. Supreme Court for the ABA.
Further, she is a former Clinton appointee
to the Legal Services Corporation Board
and a graduate of the University of
Califarnia, Davis Law School,

For more information on the Institute
or any of its projects, contact Bob
McCurley, director, Alabama Law
Institute, PO, Box 861425, Tuscaloosa
35486-0013, fax (205) 348-8411, phone
(205) 348-7411, or visit our Web site at
www.alLstate.al us. ]
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Lawyersaunsthel Family

Andrew Madidox Thornley (2005), Brent Thornley (1974), Scott Thornley (2003) Lealh Moren Green (2005),
Admitiee, father, brother Arthur Green, Ir. (1965)
Admittee, father

Jason Ellis Gammons {2005), Robert C. Tabor R, Novak, 111 {2005), Takor R. Shannon Nelan Connor {2005), James N.
Gammons (1977} Admittee, father Novak, [r. (1970) Admittee, father Nolan (1978) Admitiee, father

John Day Peake, [ (2005), Joln Day Kathering Anne Rogers (2005), Robert Matthew Bruce Alfreds (2005), John
Peake, Jr. (1983) Admittee, father Rogers (1976) Admittee, father Thomas Kirk (1972) Admirtee, stepfather
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William Henry Robertson, V (2005}, Alyce 5. Robertson (1995), David Johnson (2003), Judge Alhert
Ret, Judge Williarn H. Robertson, IV (1969, Lynda Knight Woodall (1976), Joftnson { 19807 Admittee, father
Hon, William Thomas Gaither, Sr. {1978),
Admuittee, sister; father, cousin, father-in-law
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fenifer Champ Wallis (2005, J. Rick Wallis (1999), Kenneth D. Wallis, IT { 1968) Charles Howard Grisham, Jr. (2005),
Admirtee, hushand, father-in-law Charles Howard Grisham (1978)
Admitree, father

I -

Huey Thomas Wells, 1TT (2005), Lynlee Wells Palmer (2001), John Allen Brinkley, [r. (2005), . Allen
H, Thomas Wells, Jr. (1975), Lynn McKenzie {1985) Brinkley, Sr. (1974) Admittee, father
Admittee, sister, father, aurnt
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Herman Warren Cobb, Jr. (2005), Brooke Whisonant Patterson {2005), fenna Sevith Stephens (2005),
Herman Warren Cobl { 1968) Michael Wayne Whisonant (1980) Craig Stephens (1997
Admittee, father Admitter, father Admittee, hisbarsd

Robert Francis Lamkin (2005), Anne Lamkin Durward (1995, Mark Edmond Ichy (2005),
G. Johnt Darward, Jr. (1997 ) Jeffrey B. hf,}. (1999)
Admittee, sister, brother-in-law Admiittee, brother

Reginald Lewis Williams (2005), Timathy Harper Zanaty (2005), Judge Edward 5, Zanaty (1967),
Ronnie L. Williams [1980) Judge W, C. Zanaty, Jr. (1985)
Admittee, father Admittee, father, uncle
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Nathan Weinert {2005}, Katherine Mae Suttle (2005}, Joseph Wendell Carlisle (2005),
Michele Suttle (1981), Judge Mike Suttle {1979) Sarah Carlisle Pflaum (2004)
Admirtee/flancé, admittee/fianced, mother-in-law/mother, father-in-law/father Admiittee, sister

Omworta Tameka Wren (2005), fames Allen Sullivan, [r. (2005) Seth Howell Dopaldson (2005),
Samuel E. Wiggins, [IT(1992) James Allen Sullivan, Sr, (1977) Ray E. Donaldson (1999)
Admittee, brother Admittee, father Admiittee, father

Nathan Andrew Dickson, 1T (2005), Ashley Grier White (2005), Christopher Michael Mclntyre (2005),
Lynn Jinks (1974) Jochua Byron White (2003) Marilyn May Hudson (2003)
Admittee, father-in-law Admittee, husband Admitree, mother
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Robert Garner Upchurch (2005), Darren Willinm Kies {2005), Evan Patrick Baggett (2005,
Robert E. Upchurch (1977) Kathleen Kies DeMaria (2000) Mark Baggets { 1979)
Admittee, father Admittee, cousin Admirtee, father

Kevin Lynn Weaver (2005), Amy Lynrne Alecander (2005), James P, Alexander (1969) Laura Flizabeth Hancock (2005),
Admirtee-finacéd, admittee-fianced, father-in-law/father fulia A. Hatley {2005)
cotisin co-admrittess

Everette Tedford Taylor, Jr. (2005), Everette Tedford Taylor, Sr. (1966), Leah O, Taylor (1983), John Bradley Medaris (2005),
Tracy T Sproule (1996), R. Gordon Sprovle, Jr. (1996), George P. Walthall, Jr. (1974) Joln E. Medaris (1977)
Admitree, futher, stepmother, sister, brother-in-law, uncle Admittee, father
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Amelia Gail Tair (2005}, Jumes Wallace Porter, 111 {2005), Charles Zackery Moore (2005),
James Edwin Tair (1979) Jawes Wallace Porter, 11 (1974) Judge Craig Miller ( 1966)
Admitiee, father Adniter, father Admistee, stepfather

i

Arden Reed Pathak (2005), fames Edward Hill, 111 (2005}, Steplien Wrighe Sull, Jr. (2005),
Walter Cecil Willinmzon, Jr. (2005) hwddge James E. Hill, Jr, (1975) Stephes Still (1978)
cousin co-admirtees Admirice, father Admittee, father

David Forrest Lasseter (2005), William John Nelson Coxwell (2005), J. Milton Coxwell, Jr. (1974),
Earle Forrest Lasseter ( 1966) Katharine W, Coxwell (1996)
Admittee. father Admitiee, father, mother




Lori Schultz Grayson (2003), Eric Neal Snyder (2005), Ashley Elizabeth Calhoun (2005),
William Claude Grayson (2005) Anndrea Mann Snyder (2005) Judge John C, Callhoun (1972)
wife and husband admittees husband and wife admirtees Admittee, father
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Sean Frederick Hampton (2005), Rabert Ryan Daugherty (2005, Charles Ervin Mauney, Jr. (2005),
Mary Ann Hampron (1998) Ann Marie Daugherty (2002) Charles E. Mauney, Sr. (1976)
Admirttee, mother Admittee, wife Admitree, father
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Frances Ross Nolan (2005), Michael Brett Stevens (2005), Charles Berrmert Long (2005,
William ;. Nolan (1982) Williar Guy Stevens (1973) Earle Walter Long, IV (1973)
Admittee, husband Admittee, father Admittes, brother
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W. Troy Masssy
Fred B. Matthaws
Warren C. Matthews
Miteh McBead
Jomdan M. MeBridi
W. Jaseph McCorkls
Mickey J. G, MecDarmott
J_ Douglas Moy
Lew & Mchver
Hichardson B, McKenzie
Subrina L McKinney
L Enox Mclanay
Gleria J. McPhersan
Julvan L. McPhillips
Tyrone C. Means
William £ Messar
Thomas J. Methvin
0. Scott Mitched)
Brian W. Moore
Fiichard . Mormison
F Chadwnck Morriss
J. Fyon Monngo
hlark D Mullns

£ Arcly Nelms
FRicbert . Nelson
Stepren M NaSmuth
Deborai M Nakaon
Kennigth H, Nixon
Reshart F Northoumn
Darathy F. Nonwood
Inbor 7. Nowak
Debors E Palmer

B Disne Pans

J. Ed Parish, Jr
George A. Parker

E Bryan Paul
simaon F Panton
Michasl Petersen

J. Seart Pierca

A Weasgley Pitters
Gregory M. Pool
iy B Pool
Dabira H. Pools

J. Cote Poris
Donna W, Prashad
Alvin T. Prestwood
Chartas Price
Richand L Pyper
Stacy J. L Reed
Catherne H Rschardson
Frank W. Riggs
Fobert O Fives

Jim A Fres

Mindh (. Robanson
Fisbery WY Flotwy
Karen 5 Rodgen
Eerpidine Rxse

A Mok Rothschitd
Robert | Russal

J. Lenn Ryals

Mark W. Sabel, Jr
Robert £ Sagser
William P Sawye
JP Saweyor

Patrick L W, Sefton
Bobby 0. Segail
Will B, Sailers

L Landis Sexton
Roman A Shaul

C. Winston Sheshan
G, Grilfin Sikes
Launice P Sills
Spance A Singluton
Clitton E. Slaten
Jeroma 0, Smith
Maury D, Smith
Sybvester 5. Smith
C. Frankiin Snowden
Angeta G Starr
Chuxck A Stewart
Crad E. Stewart
Micki B Stiler
Thomas C Tankerdey
Dars & Tagamon

J. Cariton Tayier
liss C Temple
Robert J. Thamas

H Mans Thomion
C. Clay Torkert

W. Termy Travis
Scarkette M Tuley
Wayme P Tumnes
Jurty B Van Heest
€. Gibison Varce
Stewart E Vance
Rabaert J. Varkey
Chariet H. Volz
George H. Wakefeld
John . Wialioer

J. Dorman Walker
W. Christopher Wallor
Jamas M. Wahar
Hobart C. Ward

T David Weston
Milton J. Westry
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Michaa! L White
David J. Wil
g S VYWillams
Jezsa M Wilkams
5m E Williars

E_ Ham Wilson

A Kz Wi
James L Wright

. Codernan Yarbrough
MORGAN

Jarmies Adams
John Baggette

W. Clint Brown
Jetfery S5 Brown
Thoenas A Caddall
[tavid Cauthen
David B Cauthen
Cat A Cole
Thormas M. Di Gadian
Bongham Egwards
James C Francis
Arttur Groover
Gartand Hall
Stephen Y Hammond
Dentss M Hill
Jerry Enight
Mary E. Lamar
Dawed W, Langston
Robeart E Long
Jenny Mooy

R T McWhortas
Phil IO, Minchedl
Heather L Nockiaus
[lan Melson

H M Nowin

Bary A Phiflips
Sherman B Powel
Josaph B. Powedl
Josaph W. Propst
Gragory Feeves
Micholas Roth
Angaia H. Sahune
Steven Sasser
Kenneth Schuppar
Timathy L. Shetton
Michael E Sparkman
R Eric Summeriord
Kevin Teague
Caria K Thrasher
J. Giyon Tobb
Shally S Wistery
Rober 0. Yeathers
Erian M. White
Eenneth R Wigner
PERRY

James M. Eames
Kirthey W. Brown
Roben D, Bryant
Thamas R. Long
Fiobert Turmer
PICKENS

Williarm D. King

John E. Pabure
John Russol
PIKE

Robeart C. Fancloth
Josaph Faulk
Wilieam B Kery
Rushl Paad b

W Kerth Wathins
RANDOOLPH
Michaal Jarwinski
Kisa M, Johnaton
[lrvar Kitchans
RUSSELL

L. Jool Colling
Petemt A Durmdurya
John O Jones
sam E Lohin
Yvorne R Rugh
Thomas F Wity
SAINT CLAIR

Alan L. Fun

A Daigin Blair
Ersoiri Furedsrbury
Josaph R, Kermg
Elizabeth Pamnng
Charles E. Robinson
Friod W, Toagui
William J. Trugsadl
Edwin Vin Dall
SHELBY

Cassandra W Adarms
Brom L. Callinan
Frank Ellig

Bruce M. Gresn
Sanford D, Haton

€. Todd Hendgrson
Fonrss [ Maricw

T Stwweiss Martin
Jann A MeBrayer
Jatn E. Madaris

E. Farley Moody

Jo Ellan Mutd
Stevian Saara

J. Timottvy Smith
Gaatd A, Termgdiston
Harodd E. Wootman
Almi A Yarbrough
SUMTER

William C. Broweer

I (rayton Prost:
TALLADEGA

Crheryl 1. Barmett
Saroh C. Bowers

L Sharw Gaarurs
Grogory 5. Graham
Husl Love

Barry N. McCrary

Jarmes M. Momgomery

Michinel A. (FBrien
William K. Rogors
Barry 0. Viseghn

TALLAPDDSA
Faye H Edmondsan
Angeia J Hil

Perry G Mwer

Jodwr (Krver

Jobe M. Padgen
Rolen F Rewnoids
Mark A Traadwell
Kermath B Wiight
TUSCALDOSA
Jamed Aberngthy
Cymthia L Almond
M. Bradley Almond
[hrvied MY, Arudres
Foster C. Amold
Mbert [ Barren

. Park Barton
Jofwn A, Brvers

HE Browder
Devieees C Burmoughs
Jare | Catarmma
Pamge M. Carpenter
Michael J Latee
Frami B Cauthen
Mary Bath Cavert
Randall Cheshine

D, Whayre Childress
Ginger D. Cockrell
lgery £. Colbins
Mschael C. Comwall
Annette B. Crain
Laura J. Crssey
arlas G Cross
Horakd | Diawves
Kargn N, Dee

Mora E Elder

Marshall A Emelnanc

saac Expy

Kathe 5. Ferguson
ot T Fastar
Hobbyn A. Gourdouze
Bert Guy

Ruth Ann Hall
Halty J. Hamner
logh P Haves

J. Marland Hayas
Dawd A Hughies
William & Jones
Alban Jones
Creistopher H Jonas
Hattee Kavdman

W H. Kermedy
Argela L Kimbrough
Hugh M |aa

Jolbwn Liewd

Julie L Love

Uavid P Martin

Paul B. Matthaws
Allen W May

Jahn P McCulsky

0. Tara Middizton
Edwina E. Madiar

Stenvan W Manary

L Delarre Moarman
Barry L Kbl
o Ohveemt

W Carrevor Pacsorsy
Laune Pratt-Jobns
Harry M. Ranfros
Robert B. Reynolds
W, Bradford Aoane
P Monsca Rodgers
Barbara Pogers
Adrian M. Rowdey
W David Fyan
Mark A Scogin

R Cooper Shattuck
Lyn M. Shaw

Pamck 0. Sima

Jirien ). Slodge
Donng W. Smaliey
James [} Smuth
Jaltery C Smith

Alyon M. Spruell

Edgar C Summarios

[hrtitepher Thegper

Jamie Turmer
Brian 0 T
Jaema Y. Tilar
Charles G Tylar
Raymand Vard
Paula W, Wotking
Rachel L. Wikt

5. Stophen Wigomns
Wayne L Williams
Tom B. Woodsrd
WALKER

James . Broawheid
Robert Bryar

Aichard Fikes

Alton M Hamine
Garve W ey
Pralip Maksan
Robert F. Richardson
Jonathan C. Sapp
Charloea Tatum
atoven Thomas
Mtk B Tuimar
Greg M. Willisms
Aobert Witson
WASHINGTON
Harald | Odom

A Michael Cngerdonk
E Tatom Temer
Hadron W Turmer
WILCDX

Donald M. Mclaod
Brenda M. Pompey
WINSTON

0. Ruzsall Eason
Diarbores Eason
Patricia A Frederick
Betsy M. Hamisan
Jurry W Jackson

Birmingham Bar
Assaciation

Uolunteer lawyers
Program

John Aaroe

Aary . Adams
Robert H Adams
Maonia Ages
Jansll M Ahnart
Craig A, Alexander
Bibb Allen

Chartes W. Allen
Flbart 5. Allen
Muchell G- Allan
Roger C. Allen
Ruissell 0 Allison
M. Clay Adspaugh
Lallella 5 Ahes
Wade 5. Andsrzon
Donaid K Andress
Allan L Armstrong
M. Jason Asball

| mon Ashford

V. Michoal Atchisan
Monica Augtin-Hatcher
Karllie Avary-Tubl
Nolan E. Awbroy
Donald R, Babineaux
Jovoe Baker-Salesky
Huzlen Ball

Michae! 5. Baflard
Shanmon L Basniil)
A. Broce Barre, Jr
laVeoda M. Battle
Hobert E Bamie
Fiobert Baugh
Michasi K. Bzard
Egvin W Beatty
Elumtmth & Baguls
Jay K. Bender
Steven A Benefisld
JeHrey W, Bannim
Hobyn Bannint
Edhward J. Berry
Ywonne N. Bashary
Ellis D. Bingham, il
Jdosaph 5. Bird, )
Stephen F Black
Lityesa Blackmin
Dyurcan B Bisir
Vaughn Blaiock
Hebecca Beock

Jobe M. Bolus

f. Batar B-Iin:;
Rancy [. Bohyard
Elizabeth C. Bans
\William Booker

Lew Bordan
Kaergn 0, Bowdre
teloris M, Boykin
Rebecca 5. Boraman



Mechusal C. Bradioy
Albert P Brower
Rita Briles

Thomas W Brinkbey
William H. Brooks
Courtney B. Brown
ET Brown, Jr
Scott 5. Brown
Stephen E Brown
Brannon J. Buck
Thomas W H. Buck
Stephen Burmgames
F. Tucker Bage

5 Greg Burge
Warren Burks, Jr
Chartes A Burkhan
Actyn Burrell

John H Burton, Je
Brics A Burtiram
Jennitar M. Busky
Jim Bussaan
Thinas J, Bartler
William C. Byrd
Kannath R Cain, Jr
Roceo Calarmuss, Jr
Robart J. Camp

J, Russell Campbell
Mary L Campisi
Lok B, Carlisle
Terry Carlisla
Hichard P Carmody
Clay A Car

J. Shea Carol)

D. Chris Carson
Kay L Cason

Pl Carvenior
Douglas J. Centena
Cheryl [. Chapman
Casttry Catawennich
Jamas 5. Christie, Jo
Kevm E Clark
Thomas C. Clark, 0§
Willkam M. Clark
MNad R Clemant
Witlezen Chernon
Conasid L Colee

C. Clark Coler
Jahn D. Colirs

P Ted Colqunt
Gerald D Cohan, Jr
Fatricia Y. Comar
W W. Comeell
bvan B. Coopor

N Lew Cooper
Patrick N Coopar
Pobert £ Coopr
Denise A, Copoland
Louis Coppedgn
Christopher Couch
J. Tienotly Cordi

0. Sims Crawford
Wendy B. Crew

Charles R Crowalnr
Greg Curran
Richard A Cusick
Hinnry C Dby
John G (ana
Ry L Dyt
Walter £ Doneely
Patreck Drartry
e M. Dinvien
Kphan L. Danvis
Lavere Dunm
Willaam & [
Willam M. Dawion
Willam L Doas
Paul J Debarce
Daron Derray
Aon S Derms
Rancy W Davaney
Patricin (hiak
Timathry L Dkt
Tamrmy Doblbs
David Donabue
Luther M. Doer, b
B Boarar Downs
Higlan K, Dowms
Ruassell J, Drakn
Mark Drow
C. Ramaay Dock
John P Ditariliny, Jr
Carolyn L Duntan
Thomas £ Dutton
Vilrey W Early
John A Eamhardt
Aobert 0. Ecanger
Mark H. Elowits
Michasl O Ermen
Kati P Esposito
Jozze P Evara
Mirat L. Faaliones
Josegh A Fawa
Danel B Feldman
ames B Ferguoon, Il
G A Femambucqg
Willam 5. Fishtumo
Deborah P Feshes
Linga A. Frveash
Surarre A Flaming
Willie Florence, 5t
[hates A Flowers
Shannon [ Hend
William T Forune
Alan L Fasy
Stephen Fowbor
Karen W Fon
Sartal M. Frankkn

Victoria J. Frankdin-Sksson

John . Frawley, Jr
Michaal . Frsman
William J. Frsmuan
Dowglan | Frisdman
Flowd 0. Gaines
Koith Galligan

Lucas B. Gambsing
Robart Gardner
Anthomy G George
Bath Gerwin
Envigue J. Gamenas
Diennia B Goldasich, J
Stephen J. Goldstein
Carole A Gobingki
J. Jaft Goodman
Stevan I Goorse
Scott W Gomel
Jpray | Gower,
Mazhae! G Grafteo
Fodench Grabem
Jettrey M. Granthaer
At M Graves
Brondette 5. Green
Wiison | Green
bty E. Gineerviier
Casrig Gntfin

Matt Grill

Chales T, Geimes
Janice P Groce
Jamaos B Gunther
Eric Lance Guster
Liry L Gutheig

'W. Patton Hahn
John W Haley
Jana G. Hall
Jahn €, Hall

Scoft A Halles
Todd N. Hamilton
William E. Hamiften
Lagh H. Hancock
Chisd Hanson
Edwand L. Hardin, Jr
Loz 5. Hasdin
Christophe: Hasmon
(hanuta T Haskir
Gregory H. Hawley
foben J. Hayes
Susan 5 Hayes
Eernatn byt
Walter Hegla
Frarces Hodt
Jack £ Held
Fliratmsth | My
Hugh C. Henderson
Stephen [ Hemnge
(. St Hanry
Epniic W, Hamen
losca Hislye

Toda M. Higey

LT Hiliwers

Toen Hiley

Kol Hogua-Maxno
Lo M1, Holles

Jalt Hobmes
Febwinid M. Halt
Kimbaerly A, Homar
sanford (. Hoopar

E Russell Hoover

James A. Hoovar
Ay Hometiby
Richard Horslay
Kaya K. Houser
Charlés L Howaed, I8
Sybil Corley Howell
James F Hughey
Rabert B Huis
Melody L Hurdle
Shannor: [, Hutchengs
J._ Frederick ingram
Jeffrey B ety
Fussall L ity
Glere E relard
HL breland I
Chsrvis lsom

K. Staphen Jackson
Marxhall R Jackson
Sephen [ Jackson
Alyca K. Jastrebsiy
Morman Jetrmuandsan
Jara Jobas

Karen B. Johns
Carl Johnaon

David W. Johnson
E. Banry Johngon
Jow Jahnson, Jr
Levather Johison
Alox W, Jones
Hagking Jones
Loring 5. Jones, Al
Marcus A Jonas, I
Robert A Jones, Jr
Wilkiam 0. Jones
Lucy W, Jardan
Joe Jaseph

Fichard Kellar
Douglas L Kay

R Allen Kigors
Alan L King
Wiliiam H. Wing, I
Jeszea [ Kirk
Exen G Cokacoek
Jack Kowdlsa
Robert R. Kracke
Cynthaa Lamar-Hart
Jayna P Lamar
John M. Laney, Jr
. Farl Langnes
Bradizy W. Lard
Sarah Y Larson
Nichotas C. Laster
Kay Laemar
Reeara Levende
John . Lavetts
Hacea J. Leo

C. Saint Lenwis
Wilkiam R Lewas

J. Hint Liddon, 1
Warren B. Lightfoot

Warren B, Lightfoot, Jr,

Clartis 0. Lilas, I

Paul A Lifes

James 5. Lioyd
William B. Lloyd
Don B. Long. Je
William L Longshoru
Charles J. Losant

o Kris Lowey

John G. Lowther
Tirmothy M. Lupinace
Robly Lusk

George G Lyn
Mark W Moacoy

G A Mahmood
(reet B Malztie
Patricia T Mandh
Duncan Y Manley
Read S Manley
Ted L Mann

flexander J, Marshall, Il

Emory Mauddin
Jaifrey P Mauro
Alara 0. May

W. Randall May
Bradley C. Mayhew
Susan G. McAlistes
Walter F. McArdie
Prillip McCallum
Tiwrri 0. MicClung
Laurence J. McDuft
Michael L McKarley
John P MeKleioy, Ji
Diavidd MeKnight
Jim G. McLaighlin
Crystal Mchleekin
Frank McPhillips
Douglas L McWhortes
Jon £ Medans
Fachard A Maadhin
Hope 0. Mehiman
G Allen Mewghen, Jr
Krstin B Metheny
Eric Milas

Garald L Miller
Celise W Mlies
Dernck A Mills
Willam H Mty
Miatthes C Mannas
William E Mitch
Anna W Minchall
(hrstopher Mitchel
James R. Moncus
Carohynn H. Moore
Cathy Moo

Jarmda Moode
Patricia N. Moore
Robert B Maomr
Joa W Margan, Jr
John G, Morrison
Manalian Momison
Eunice Morrow
Randall H. Morrow
William H. Morrow
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frog r’mﬂ--

Anna R Monas
Charips H. Moses. 111
Matchaedl 5 Mudano
Fobart A Meutbng

Nactaal [}, Maulvaney

Ammy K Whyain
William B. Myori
James F. Nahe
Patrck K Nakseara
Georga M. Nea
Lowra C MNotthes

E Bryan Nichols
farmeey | Modes

D. Brian 0"Dell

Madison \W. [V Eeliey, Je

KL Bath O Nail
Michasl B Duiom
Rachard F, Ogle
Thesmas L. Qe Il
Jazon M. Osbom
Daved F Ovaon
Macia £ Paduda
Liewsia W Page, Jr
Dennis . Pantazis
Juffrmy W Parrmid
Wasrrar) M. Parting
Brute A Parsons
J. Gary Pata

R Eric Patterson
Kirinn W Patton
Chandra B. Payha
Daviel T Payna
Tl Prarson
Hanry L Panick
Adam K Pork

C Jackson Parking
Direws W, Peterson
Byron W Prillips

Adane & Prallipn

William M. Prallps. Je

Arthony J FPagzs
Ol Packnary

4 Clemton Prttman
Jamas M. ool
Anthony C. Porters
Angrew J. Folis

J Brantury Poenil
Kimbearty T Powel
Harlan | Frator
Hornza J.F Prchal
0. Mark Prica
Aobbes Priest
Jamas | Prinsts
Wilkiam 5. Pritchard
Davicd VW Proctor
Banngtt L Pugh
Entheyn 0. Pugh
Francus K. Ourick
Michaal C. Dwnllan
Charfes M. Ouinn
[hisryke Clusbran

W. Larkin Radnay

Willimm A Rathill
Bruca A. Rawls
James P Hea

C. Lee Reevos
Sandra B. Hedss
Eodward E Rpynoids
Lynn Reynnlds
Wade Richardis
Dlagrrumt W Rich

F Brady B gk
Forris 5. Ritchoy, M
Goorge M. Rerhey
Jobn T R
Chrtian £ Robaruor
Jesry Robersan

Goaess W Rikin
Karwmth | Pobirraon
Fatwart Bocer

Alan T Angan

Elizabwth A Rotand
Micola F Romano
o William Rosa, Ji
Steve Ao
Richard W, Rowall
N Jahn Hudd, Je

Frank J, Ruzso

W

S Shay Samples
0. M. Samail

J, Michael Smage
Dl C Selvaarts
D Scott
Vanassa spanght

Thoras | Saldan

Sam Senasa

Kby Sewinr

| Banks Seaull

L Sextor

Mauchael Shabam
prouelme 5 Shau

Jackson A Shaman

J. Marhn Shetfiedd

Carphm B Sheslds

}, Surpnne Shen

Wyon Shutoed

adam J Sigmar

James £ Serpson

Henry B Simps

Forn S
Traci Siaton
Pl £ Smam

Metssa B Smiey
Alfred E Semith, Jr
Carol A Smith
Danial B Smith
Diavid M. Smith

Gary C. Smith

Jana Creskmore Smith

Jennifer B Smith
Jahn W Smath T
Kathlean 5. Smith
Aobert M. Smath
W Gragory Smith

W. Whasrier Smith
William E Smith, Il
William W. Smith
David 5. Snoddy
Jofe (L Somenville

Paul Spai

Herhert 8 Sparks b

4. Cadlen Spamow

Clifhord M f\il--"-\.'r“ o

Robeert 4 Soram, Je
Daved Spurioc

Stephen W Stalivug
Wiz

P R

Wk

ST

klarvn

William B Stewa
Dawn Stith

4 Strang

led Stuckenschnaider

Eumpene B, Stutts
Jotn W Suddenth
Sidniry C. Summey
William R Sylvester
John B Tally

Robert W Topscott, Jr

Jarred O, Tavlar, |l
Thomas L Thegand

Rostsert L. Thomas

Jack A, Thompson, Jr

Jarmes J 1;"l"""l.".-'l'l
Ronzld F Thompson
M. Kaie Thormton
[Dana Thrasha:

W L= Thuston
hark £ Tindai

Ayn Trayhor- Sachery
J. Alan Traitt
Jeome Tucker

hine t

|. Griffm Tyndall

Arroid W Limbach, Il

William K. Upshay
William . Ve
J. Scott Vowst
Michaal Wade

Susan G Wogner

William B Wishihaim

W. Fonald Waidrop
Hinry VWallons
Manon F Walkes
Valarse F. \Yalker
Alson Wallace
Mechael B Walls
Jaemes F, Walsh

Staphen A, Walsh

David Walston

Juna Wang

Dafina C. Ward

James 5 Ward

Lmisra P Wandsbtr
Jocapeelare B Wathington
Bghley | Wathorg
Cyvnthia D ‘'Watson

Lesta H Witz

WWilkam Wauchy

Eatharme A Yeber
Belorata Welkdo
Julia J. Welier

H Thomas Wells

rathan 5 Weson

Jamed M \Wetlermark
F Whitakey

6. Gregory White

J. Mark White

Jers F White

Bryaiet A VWhitmue, Jr

John P Whittington

Gregory 0 ‘Wigging

Denise F Wiginton
Donald F. Wigintoh
Dawid T. Wilay
Amalia K Willams
Leatis Williams

5, Douglas Williams
T Cralg Williams
T Whlliama, Ji
Dora Whilliford
Ecward 8. Willis
Diawvid ML Whlson
Kenneth J. Wilsan
Hardan £ Winn

Buody Wia

Minam Witharspoor
Stephamne K. Womack
| Frad Wood,
Lisa L. Woods

Patee ML YWnight
Terredi Whnn

sirah Yaes

Sumnne 0 Yayma
.-'.I'll-‘..:l'.-" L Y&k LF]

Laa H. Zed

Madison County Bar
Upluntesr lamyers
Program

Darsiel E Aldridige
Chad W, Ayres

Vicki A Ball
Ehward £ Blmie

J. Mark Bhebuns
lamas K. Hiatsten
Larry W, Brantley
Charies H. Brashar, Jr

Cling ¥ Huthw
H. Naslson Camg
Suaah Conl
Mautpen Conpe

Androw Daling

Shignon A Jofwetos
Waiter A Kellwy
Patrick M Larmas
Daoug Martinson, Je
Flodwert H MeCalet
Rt & MekKanng
Ribokah MeKindy
lettary W, MeKinnay
Taerimy L. MeMeirttla
Chad A, Mg
Ihomas E. Parkar, Jr

Jonathan W. Pipgin

Richard 0. A Ralalgh Ji

L Thomas Ryan, Ji

Bradiey P Ryde

Toresa N, Ryt

Ronakd W Smath

H. K@ngn ||"| BeTiakl
ariry Winlkw

H Carey VWalla

Michae! B wWalior
arol J Winllace

Stephen M Wils

Wnyne Wolte

Nobile Bar

Association
bolunteer Lawygers
Program

Halen J. Alfoed

Gary P Alidar

Hally Ahas

J. Hodge Alves
Oonna Amas

Detin K, Adme

Ferrall 5§ Andars
Frank Anderson
[.'l:.n..l_|.r.|'-\.| Andderean
Tristan A Areniser
Gordon G. Armstinng

Kathatine B, Amald



G Wayne Ashbos
Eristn Astworth
wewe B Asmigs
James E Atchison

Daryl A Algheson

o

L Aune

=waf At

Jesaph PH. Babington
Mahon L Basloy
Wichae! B Balars
wanra Hareste

I Darsel Barior

Eamon G Barnard
Oavid | Barnett

S Travs Borion

g

£ Basenber)
) A Bass-Frape
F Kent Banley
John G Baylor
FAoben A, Becir
Fichard M. Bacish
Billy C. Bodsoka
John T. Bender
Thomas H. Benton
Ruszall E Bergatrom
Jaime W. Betbote
Wi
Weniey H. Blackshar
William Blarton
Edward C. Blount
Chuisting M. Boli
Thomis B. Bollai

R. Preston Holt
Britton Bonnos

Jahn W. Boons

Cockrell Bitzar

Bimearon
Ashley Brackn
Marz E Bradiay
Lonps E. Braseel
Lasw b Brioael
Herry H. Brivwster
Doradd M Brokmran

Britzer Brift

W Bersamen Broadwater

1 Porier Bmck
Nerton W, Brooker
Jsmes [ Beooks
Davd P Broome

kLo

Deaglas L Browe
r"{?! rl ‘n!’l.r!'!‘

Dhad Ficbwrt Brow
losagh A Brown
Geegory P Bru
Kekan YW, Brunson
John C. Brutkiewscr
Donald E. Brutiigwice
bl A Buchinan
Gragory C. Buttalow
Russall C. Bulfkin
Puter F Buma

K Warron Buther
Braflery FL EByrne
Hanry A Callawy
Ashigy B Camaron
Aobert C Campbmil
Kerrwth P Carbo
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Wednesday, May 31 through Sunday, June 4, Sandestin Golf and Beach
Resort, Destin, Florida

Beautiful beaches, emerald green Gulf of Mexico, plenty of sun and
relaxation AND 12 hours of CLE credit!

B Great time to catch up with old friends and make new ones

B Silent auction to raise funds for scholarships for family law courses at
state’s law schools

Call Sandestin Group Reservations at (800) 320-8115 and be sure to men-
tion group code 2169PS. The cutolf date for room reservations is April 16!
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By I. Anthony MecLain

JANUARY 2006

Lawyer as a Witness

Question:

“In June 1988, Ms. S came to me for
advice in regard to her work-related
injury while in the employ of Company
One on or about February 4, 1988,
During the course of my representation
of Ms. §, facts came to my attention
which would indicate that she was
harassed by the employer and, more par-
ticularly, its plant nurse. | had a number
of conversations with the attorney for
Company One, the personnel manager
for Company One, a rehabilitation nurse
hired by the workers' compensation car-
rier, and two employees of the workers'
compensation carrier concerning my
client’s medical condition and the fact
that 1 thought she was being harassed by
the plant nurse. On two or three ocea-
sions, | was contacted by the personnel
manager of the company who desired to
know when my client would be returning
to work. He was quite insistent upon
obtaining this knowledge because he said
he needed to make provisions for replac-
ing her if she would not be back and
needed to take care of other administra-
tive matters. Based on information that 1
obtained, I wrote the personnel manager
a letter stating that my client would not
be returning to work because of the rec-
ommendations of her doctors concern-
ing her medical and mental condition
resulting from her injury.

“Upon receiving my letter, the person-
nel manager mailed to me a letter stating
that he considered that my client had

quit. To my knowledge, 1 had no further
contact with the personnel manager after
this point. On August 28, 1989, I, along
with co-counsel, brought a suit against
Company One on behalf of Ms. § in the
Circuit Court of ABC County. The suit
alleged injuries compensable under the
workers' compensation law of the state of
Alabama and also stated a claim for
wrongful discharge or termination under
the same workers' compensation act.
These two causes of action were later sev-
ered for separate trial. A jury trial was
requested by the plaintiff for the cause of
action based upon wrongful termination.

“During the course of discovery, the
deposition of the personnel manager, Mr.
G, was taken by the plaintiffs. At the dep-
osition, Mr. G made the following state-
ment when asked about a conversation
that he had with me:

“Page 132, Lines 13 & 14: . "Okay. Do
you recall anything else that was said in
those discussions?’

“Page 132, Lines 15 & 16: A. “The only
thing that I remember specially that
Lawyer X told me was when she quit,

“Page 132, Lines 17, 18 & 19: Q. "And
what was that?’ A. “That, in essence, Ms. 5
has quit and she will not be returning to
work.

“Subsequently, the defendant,
Company One, noticed my deposition
and it was taken in part but not conclud-
ed on the 6th of March 1991,

“At my deposition, counsel for the
defendant raised questions about the pro-
pricty of my continuing to represent my



client and testifying at the trial of the case
and cited Disciplinary Rule 5-101(B) of
the Code of Professional Responsibility of
the Alabama State Bar. [ have consistently
maintained to the attorneys for the defen-
dants and the court that based upon the
discovery that we have had to date it
would not be necessary for me to testify
in the case unless the personnel manager
for the defendant or the workers’ com-
pensation nurse or the employees of the
insurance carrier testified as to matters
that were discussed between us prior to
the instigation of the lawsuit and that
such testimony was contrary to my
understanding of our conversation. 1 have
not heard anything to date that would
lead me to believe that 1 would be called

as a witness for the plaintiff in the case in
chief or for impeachment purposes
against defendants’ witnesses, My feeling
is that the only testimony I might give
would be for impeachment of one of the
defense witnesses previously mentioned if
they were to change their testimony or
testify to facts that were contrary to my
memory of said communications.

“Because the defendants have made
various remarks concerning the propriety
of my representing my client and testify-
ing as a witness at the trial [ would
appreciate it very much if you could
answer the following questions:

1. First, may 1 continue to represent
Ms. § throughout the remaining discov-
ery procedures in this case?

“2. May [ represent Ms. 5 at the trial of
the wrongful discharge action and/or
workers' compensation action?

“3. If 1 am called upon to give testimo-
ny to impeach defendanis’ witnesses con-
cerning my communications with them,
would | be required to withdraw?

“4. If it becomes apparent that I may
be called upon for the sole purpose of
impeaching testimony given by the
defendants’ witnesses concerning
whether or not the plaintiff voluntarily
terminated her employment, may 1 con-
tinue as her attorney and give such testi-
mony or am [ required to withdraw at
that point?

“5. If the defendants call me as a wit-
ness, would | be required to withdraw?”

MEDIATION
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three-day, 20-hour fraining seminar

advanced mediation

one-day, B-hour beyond the basics® seminar

= CLE Approved

= Each Seminar is Limited to 15 Participants

= Training Alobama Mediators Since 1995

= Training Programs Offered Nationwide

= Customized In-House Tralning Available
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Alabama Center for Dispute Resolution

For a schedule and registration information:

www.mediationseminars.com
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Answer, Question One:
Yes, the lawyer witness rule is not appli
cable to the pre-trial phase of litigation.

Answer, Question Two:

You may represent Ms. 5 at the trial of
the workers' compensation action since it
is “unlikely” that vou would be a “neces
sary witness.” The answer to your question
concerning the representation of Ms. § at
the trial of the wrongful discharge action
is contained in three, four and five below.

Answer, Questions
Three, Four and Five:

You must withdraw from the represen-
tation of Ms. § in the wrongful discharge
action, if;, at trial, you are called upon to

testify concerning whether or not the
plaintiff voluntarily terminated her
emplovment, unless withdrawal at that
point would work a substantial hardship
on your client. Your withdrawal in this
instance would be mandated without

regard to which party called you as a wit-

ness. Your disqualification in this matter,
however, would not extend to co-counsel
or ather members of your firm,

Discussion:

Rule 3.7 of the Rules of Professional
Conduct of the Alabama State Bar, effec
tive January 1, 1991, continues the tradi-
tional and well-established proposition
that a lawyer who represents a client in a
litigated matter may not also appear in
that matter as a witness, Rule 3.7 pro-
vides as follows:

“3.7 Lawyer As Witness

(a) A lawyer shall not act as advocate at
a trial in which the lawver is likely to be a
necessary witness, except where:

(1) the testimony relates to an uncon-
tested issue;

(2) the testimony relates to the nature
and value of legal services rendered in
the case; or (3} disqualification of the
lawyer would work substantial hardship
on the client,

(b) A lawyer may act as advocate in a
trial in which another lawyer in the
lawyer’s firm is likely to be called as a
witness, unless precluded from doing so
by Rule 1.7 or Rule 1.9.7

The prior lawyer witness rules, DR 5-
101{B) and DR 5-102, contained the some-
what vague language regarding the condi-
tions that would lead to disqualification,
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ie., when a lawyer “knows or it is obvious
that he or a lawyer in his firm ought to be
called as a witness” The effect of this lan-
guage in some instances caused counsel to
be disqualified on mere speculation, The
language in new Rule 3.7 is more carefully
drawn requiring withdrawal only when the
lawyer is “likely™ to be a “necessary”™ wit-
ness. Consequently, the decision to with-
draw can, in good faith, be delayed to a
time closer to the date of the trial. At that
point, the lawyer would then determine
whether his continued representation at
trial would be permitted under any of the
three exceptions in 3.7(a).

The third exception [3.7(a)(3)] to the
lawyer witness rule is the most importani
because it permits an equitable balancing
of the interests of the parties, Consequently,
a lawyer may continue as an advocate at
trial even though he is a witness if the
harm to his client caused by his with-
drawal is not outweighed by the harm to
the opposing party. This exception is
similar to the exception found in DR 5-
101(B)(4) but less restrictive. The lan-
guage in DR 5-101(B)}(4) permitted a
lawyer to continue as an advocate at trial
if his disqualification would “work a sub-
stantial hardship on the client because of
the distinctive value of the lawyer or his
firm as counsel in a particular case.” The
new language permits a balancing of the
equities without tying substantial hard-
ship to the distinctive value of the lawver.

Finally, Rule 3.7(b) makes it clear that
the disqualification is personal and is not
imputed to other members of the
lawyer's firm. Thus, a solution, and a fac-
tor, in balancing the equities mvolved in
disqualification is to permit another
lawyer in the firm to continue the trial
should that become necessary.

In the fact situation that you pose you
state, *| have consistently maintained 1o
the attorneys for the defendants and the
court that based upon the discovery that
we have had to date, that it would not be
necessary for me to testify in the case
unless the personnel manager for the
defendant or the workers' compensation
nurse or the employees of the insurance
carrier testified as to matters that were dis-

cussed between us prior to the instigation
of the lawsuit and that such testimony was
contrary to my understanding of our con-
versation.” In view of your uncertainty
concerning whether it will be necessary
that you be a witness, you may delay a
withdrawal decision to such time that any
uncertainty is resolved. It should be noted
that it does not become “necessary™ that a
lawyer be a witness simply because the
opposing party asserts that the lawyer has
knowledge that might be relevant. If in
fact, it does become “pecessary™ that you
be called as a witness, whether before trial
or during trial, then you must withdraw as
counsel at the trial unless your testimony
relates 1o an uncontested issue or with-
drawal would cause a substantial hardship
on your client, In this regard, if possible,
you should prepare co-counsel to proceed
with the trial should it become necessary
for you 1o be a witness. [RO-1991-19] W

The Alabama Mandatory CLE
Commission continually evaluates and
approves in-state, as well as nation-
wide, programs which are maintained
in a computer database. All are identi-
fied by sponsor, location, date and spe-
cralty area. For a listing of curremt CLE
opportunitics, visit the ASB Wb site,
www.alabar.org/cle.

E-muail:

¢ Building a Winning Defense Team

o [natilling Residual Dowhi o Save Lives
o ABA Standords & New Regquirements
® And much more!

Registration; $275 by 1227 (ACDLA members)
$325 non-members — 5325 st door for all.
12 CLEs * Make all checks payable 1o;
ACDLA, P.O. Box 1147, Montgomery, AL 36101
(33) 2720064 VISA/MC accepied

RONECOOPET
Or register online at httpz/www scdla.org

Huotel: Embassy Suites
2300 Woodcrest Place, Birmingham, AL

A Death Penalty Seminar
“Loosening the Death Belt X"
January 27—January 28, 2006
Embassy Suites Hotel
Birmingham, AL
ihelisouth et
{205) 879-7400 Rate: $129.00 2/d
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The Alabama Lawyer no

longer publishes addresses
and telephone numbers
unless the announcement
relates to the opening of a
new firm or solo practice.

About Members

John R. Campbell, formerly of Kettell
& Campbell LLC, announces the estab-
lishment of John R. Campbell LLC
Attorney at Law at 229 East Side Square,
Huntsville 35801, Phone (256) 534-0407.

G. Whit Drake announces that Elizabeth
Shaw has left the firm and the firm name
has changed to Drake Law Firm.

Stanley Foy, formerly an administra-
tive law judge with the Alabama Public
Service Commuission, announces the
opening of his office at P. O, Box 240385,
Eclectic 36024, Phone (334) 857-2118,

Jennifer Gray announces the opening
of her office at 109-A N, Jefferson Street,
Suite 8, Huntsville 35801. Phone {256)
533-1874.

William B. Lloyd announces the open-
ing of his office at 3800 Colonnade
Parkway, Suite 340, Birmingham 35243,
Phone (205) 969-6235.

Among Firms

The Alabama Board of Pardons and
Paroles announces the appointment of
Dana Lea Pittman as an assistant attorney
general,

ARE YOU PAYING TOO MUCH
FOR LIFE INSURANCE?

Through Drane Inswrance vou can purchase affordable life insuranee from highly mted
surance companics. To avoid overpaying, call for @ free quote on policies renging froem 51 00,000
ap 1o 525,000,000 10 compare with vour crrent life or business inswmnce.
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Drane Insurance
Carter H. Drane

(800) 203-0365
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Armstrong & Gray PC announces thal
April Lancaster Logan has joined the
firm as an associate,

Atchison Firm PC announces that
Donald G. Beebe has become of connsel.

Bainbridge, Mims, Rogers & Smith
LLP announces that Rebecca Crawford
Eubanks and Celeste Crowe Grenier have
become associated with the firm.

Balch & Bingham LLP announces that
Rich Sanders and Joseph C. Mandarino
have been named partners, and Walter
H.C. McKay, Kelly F. Pate and Joseph
Seawell Moore have been named associ-

ales,

Bonner Landreau Kingrea LLC
announces that David R. Anderson has
joined the firm of counsel,

Michael D. Boyle, formerly of the Law
Offices of Michael D. Bovle, announces
that he has closed his office and joined
the legal staff of the City of Montgomery
ds an associate attorney.

Brad Almond and Randy Cheshire
announce the opening of Almond &
Cheshire LLC, with offices at 2829 7th
Street, Tuscaloosa 35401. Phone {205)
349-5004.

Bradford Law Firm PC announces that
Shane T. Sears has become a shareholder
and that Evan P. Baggett and Jereme C.
Logan have joined the firm as associates,
The firm name has changed to Bradford
& Sears PC,

Bradley Arant Rose & White LLP
announces that Laura Bauer, Marshall
Crutcher, Amelia Driscoll, Brooke
Everley, Matt Goforth, Michael Huff,
Elizabeth Mitchell, Sarah Katherine
Nichols, Jeremy Pope, Aimee Pruitt, Britt
Seal, Katie Suttle, Darrell Tucker,
Michael Walker, and Ashley White have
joined the firm as associates. N. Christian
Glenos has joined the firm as a partner.

LEGAL @E’ SEARCH

Where Lawyers Look for Lawyers®

Attorney Search

* Permanent Placement
(Associate & Partner Level)

* Temporary Placement

» Firm Mergers & Acquisitions

www. AmericanlegalSearch.com

Birmingham (205) 397-9500
Nationwide (800) 930-9128

For all M&A and Partner Level inquiries, contact
Richard G. Brock. Esq. richardi americanlegalsearch com

For all other inquines, contact
Brannon Ford, Esq. brannon @ americanlegalsearch.com

Louiswille Miarmi
Washington DC

Atlanta Birmingham

Nashville New York

Los Angeles

San Francisco

S
_— i,
= T7
. Lt ....:..{ pAULS

£ __LIGAL SUPPORT %

"Nationwide Legal Suppon”

Support Search

» Paralegals
» [egal Secretaries
« Legal Assistants

www.ApexLegalSupport.com

Birmingham (205) 397-9555
Nationwide (800) 930-9128

Jason Peevy, Esq.
jasoni@ apexlegalsupport.com

Miami

Atlamta Birmimigharm Los Angeles Louisville

Washington DC

Nashville New York San Francisco Tampa
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- About
Members,
Among Firms

Continued from page 77

The Law Firm of Richardson Callahan
LLP of Huntsville announces its merger
with Paul W. Frederick and the forma-
tion of Richardson Callahan & Frederick
LLP. The firm also announces that W,
Brad English is now a partner, and that
Christopher C. Schwan has joined the
firm as an associate.

Capell & Howard PC announces that
Arden Reed Pathak has become an
associate,

The Cochran Firm announces that
Byron Perkins has become a partner,

Ray E. Donaldson and Seth H.
Donaldson announce the opening of
Donaldson & Donaldson Attorneys At
Law LLC, 132 N, Gay Street, Suite 201,
Auburn 36831. Phone (334)501-7804,

Virginia Wiggs Haas PC announces
that Alison Baxter Herlihy has become
associated with the firm.

Feld, Hyde, Wertheimer, Bryant &
Stone PC announces that James C. Reilly
has joined the firm of counsel, and
Harvey A. Hutchinson, I11 has joined as
an associate.

James E. Fleenor, Jr., Harlan F. Winn,
111, Wilsan E Green, Robert E. Battle,
and Michael |. Clemmer announce the
formation of Battle, Fleenor, Green,
Winn & Clemmer LLP, with offices at

11530 Financial Center, 305 M. 20th Street,
Birmingham 35203. Phone (205) 397-8160,

Hand Arendall announces that Stephen
Fitts and Jeff Graveline have joined the
firm as associates. Both attorneys will
practice in the Birmingham office.

Harris, Caddell & Shanks PC
announces that Matthew T, Dukes has
joined the firm as an associate.

Ford & Harrison LLP announces that
Marion E Walker has joined the firm as
senior counsel.

Gaines, Wolter & Kinney PC announces
that Aubrey J. Holloway, Ronald J. Gault,
Wendy F. Pope, Peter M. Wolter, and
Davis A. Barlow have become partners,
and Ashley T. Robinson, David E. Miller,
Jr., Ashley E. Manning, Shelley D. Lewis,
M. Elizabeth Mclntyre, and Travis G.
McKay, Jr. have joined as associates.

Huie, Fernambucq & Stewart LLP
announces that Gordon ]. Brady, 111,
Jeremy S, Hazelton and J. Brannon
Maner have joined as associates,

Ivey & Ragsdale announces that
Donna Wesson Smalley has joined the
firm's Jasper office as an associate,

Leitman, Segal & Payne PC announces
that R. Mike Conley has joined the firm
us a sharcholder,

Physician Experts!

in all medical speciaities.
B Testimony

B Opinion Letters

M Review for merit

Med-mal EXPERTS, inc
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We have thousands of practicing,
board certified physician expert wilnesses

Flat rate referrals: flat rate reviews
Your satisfaction GUARANTEED

888-521-3601

wwrw, meddmal EXPERTS. com

Kendall W, Maddox and Jennifer (.
Griffin, tormerly of Dempsey, Steed,
Stewart, Maddox & Gaché, LLF,
announce the opening of Kendall
Maddox & Associates LLC, 2550 Acton
Road, Suite 210, Birmingham 35243.
Phone (205) 977-9045,

Miller, Hamilton, Snider & Odom LLC
announces that Beverly P. Baker, Roger A.
Brown, Wendi M. Brown, Karen B. Johns,
W. Kyle Morris, Hugh C. Nickson, James
A, Patton, Glennon E Threatt, Jr., David E
Walker, and David R. Wells have become
members of the firm. They also announce
that Ryan M. Aday, Pascal B. Caputo,
Holly M. Hicks, Shamanda R. Joseph,
Adam M. Milam, James E. Murrill, Ryan
T. Northrup, and John E. Searcy, Jr. have
become associated with the firm.

Ogletree, Deakins, Nash, Smoak &
Stewart PC announces that Veronica L.
Merritt has joined the firm as an associate
in the Birmingham office.

Parkman, Adams & Associates
announces that William C. White, 11 has
joined the firm as a partner and the
firm's name has changed to Parkman,
Adams & White.

Martin M. Poynter and Ginger G.
Parker announce the opening of Parker &
Poynter Law Firm LLC, 305 N. Joachim
Street, Suite A, Mobile 36601, Phone (251)
441-0653,

Rushton, Stakely, Johnston & Garrett
PA announces that Bethany L. Bolger has
jnined the firm as an associate,

Spotswood LLC announces that Emily 1.
Tidmore has become an associate,

Sutley & Davis LLC announces that
Matthew E. Rone has become an associate.

Walston, Wells & Birchall LLP
announces that Dena H. Sokolow and
Christian 8. Spencer have become associ-
ated with the firm. L



Build your Case on a Solid
Business Valuation

Accurate appraisal and analysis form the bedrock of any
successful business valuation. You can make sure your case i1s

well-grounded by retaining the right valuation professionals

Working with a diverse group of industries, companies and
private parties, we've built one of the region’s strongest
valuation practices. Our experience and expertise mean we can
swiftly assess the economics of your situation, reducing
complex topics to their essence. We present these conslusions
in a concise and readily understandable way—to opposing

counsel, clients or jurors

Driving all of this forward is a vigorous commitment to
responsive, personalized service, backed by the resources of
the largest accounting and advisory firm based in the
Southeast. For more on how Dixon Hughes can help you build
the strongest case possible, visit us at dixon-hughes.com or
call Butch Williams at 205.212.5300.
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Introducing a new Westlaw®

resource that's in step with
your family law practice.

Calculation Software

Real Property
Valuation

Asset Locator

We asked family law practitioners how an ideal research

system would look. Then we built it! From one screen,

enjoy fast access to vitually every family law resource you use in

a day, And save tme every step of the way

= Thoroughly evaluate dients and parties with People Finder, bankrupicy dockets, criminal
recarnds and more

* Locate and value assets with Asset Locator and comprehensive real property reports
including: First American Real Estate Solutions®, online PDFs of deeds and more

* Present the best settlement proposal for your dient with FinPlan’s Divorce Planner®

* Quickly find and draft the right form using Wests new form finder that lets you search for
forms by topics such as adoption, prenuntial agreements, custody and mare

= Save time preparing memoranda of law, find authority, and see how various
arguments have fared in court by consulting a large siore of family law appeliate briefs

Forms & Checklists

Cases & Codes

See Westlaw Family Lawy Practifioner at west.thomson.com/westlaw/practitioner

Westlaw: practitioner

Family Law
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