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Happy New Year!

By now, you probably have already
established your New Year’s resolu-
tions. If you are like me, many are
recurrent themes: lose weight, spend
more time in the gym and the general
goal of breaking one bad habit. \While
those are important, | wanted to share
some mere aspirational resolutions for
this New Year. | do so humbly, respect-
fully and not with the illusion that | hold
any unique insight. | only share in good
faith and a spirit of fellowship.

The theme for these resolutions is
driven by the Triple As: Attitude, Action
and Attention:

Attitude: | will strive to be happy
and productive;

Action: | will take all necessary
steps to make my goals a reality; and

Attention: | will focus on the resolu-
tions as an action list and bring each
to a successful conclusion.

With the Triple A's in mind, my reso-
lutions for 2014 are:

.ention;
Bior 2014

¢ Find time to reflect

e Be more organized by embracing
new technology

® Practice patience
e Seek a more balanced life

e Strive to become a better servant
leader

Find Time to Reflect

Reflect upon your present blessings—
of which every [person] has many-not
on your past misfortunes of which all
[persons] have some. —Charles Dickens

\We all need time to reflect. Some
call this quiet time, prayer time, exer-
cise time or “me time.” It should be
time we set aside—no matter how
brief-to think, calm ourselves and
count our blessings. This time is
important as we launch into the many
challenges of the day. Through reflec-
tion, we are better able to approach
the day more calmly so that all subse-
guent encounters will begin with a spirit
of professionalism and civility.



Be More Organized by Embracing New
Technology

Organizing is what you do before you do something, so
that when you do it, it won't be all mixed up. —\Winnie the
Pooh (Christopher Robin)

Organization is particularly important for lawyers. There are
a myriad of technigues and tools available. For some, it
means a clean desk; for others, a structured calendar with
appropriate reminders; for still others, it means setting aside
a period of the day exclusively for addressing certain tasks
such as returning calls, responding to emails and letters.

Like building the “six-million dollar man,” we have the tech-
nology to make our practices stronger and better organized.
Unfortunately, the list of technological tools runs the gamut
and can be overwhelming to digital dinosaurs like me.

My suggestion is to take a moment to assess your current
organizational skills and then decide where you can improve.
From there, seek guidance and do not be overwhelmed by
the various options. Choose one tool and stick to it.

For me, my goal is to throw away my paper calendar and
focus on my digital version. The tickler and meeting request

features, which synchronize with the online calendar, make
this an invaluable tool for me.

For others, there are a number of practice management
software programs that can be very useful. For example, Clio
allows attorneys to manage their calendar, contacts, time
and billing, and documents all through one interface. And,
because it's a cloud-based system, you can access your
information from anywhere you have an Internet connection.
There are also speech recognition apps that will allow you to
use your smart phone like a portable Dictaphone.

Just make the decision that you are going to incorporate
one new piece of technology into your practice during this
upcoming year, and then take the steps to make it happen.

For the record, one of the many benefits of bar member-
ship is assistance from the Practice Management
Assistance Program (PMAP). PMAP resources also include
introduction to programs such as EasySoft, Rocket Matter
and Ruby Receptionists. All tools are particularly beneficial to
solo practitioners and small law firms.

It should also be noted that the PMAP serves as a clearing-
house for the collection and dissemination of information
about effective law practice management. The bar has an

WL
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Continued from page 9

extensive free lending library, with a listing of titles and a brief
description of each book on the bar's website. Books can be
lent and returned by UPS or registered mail. Laura Calloway,
director of the PMAR is also available for confidential tele-
phone calls or onsite office consultations. Since the start of
the PMAR she has worked with over 2,500 Alabama lawyers
(sometimes on multiple occasions), and has also participated
in CLE and ASB roadshows. She is an invaluable resource.

Practice Patience

A [person] should be quick to hear, slow to speak, and
slow to anger. For the anger of man does not work for the
righteousness of God. —James 1:18-20

If a person can make you angry they can defeat you
because you are no longer thinking—but are acting off emaotion.
—AJ, from lessons learned

The root of professionalism is courtesy. We all know that a
lack of patience disrupts the golden rule of doing unto others
as you would have them do unto you. Anger and contentious-
ness will not advance your cause. It only prevents an expedit-
ed resolution because it creates unprofessional barriers that
delay a resolution. | have always found it helpful to practice
the 24-hour rule: Wait a day or so before you send an angry
letter or email. Another version of this adage is the Grandma
Rule: Don'’t do or say anything that would embarrass or
bring shame to your grandmother.

Simply stated-practice advocacy without anger, send cor-
respondence without antagonism and make all associations
about professional harmony and not about confrontation.

Seek a More Balanced Life

Happiness is not a matter of intensity but of balance and
order, and rhythm and harmony. —Thomas Melton

Expert Witness Services

For the Mortgage Industry

Over 35 years experience!

PHILLIP G. CANTRELL
PC#.NTRELL‘IE'@GMAIL.CDM

485 McCaln Road
Eclectic, AL 36024
Phone; 334 234 96ET
NMILS# 190932
References available
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Generally speaking, having a good work/life balance means
that your actions and priorities are aligned in a way that is tak-
ing care of what is really important to you. —Steven R. Covey

The best starting place for making life changes is to begin
with oneself. Begin by taking care of yourself. Make sure you
get adequate sleep, rest, exercise and play. Sounds basic,
but many of us fail miserably in this area. Another good
starting place is to establish personal priorities. If you identify
what is important, it will reduce conflict, help you organize
your day and alleviate stress.

Strive to Become a Servant Leader

‘Life's most important question is: What are you doing to
help others?” —Dr. Martin Luther King, Jr.

To the profession | offer my assistance. | will strive to
make our business a profession and our profession a calling
in the spirit of public service. —ASB Lawyers’ Creed

We should all use our time, skills, energies and finances to
help others. If you are involved in activities helping others,
continue; if you are not, find a way to serve. One important
way to serve is through the mentorship model. There are
many opportunities to mentor someone. There are formal
programs such as Inns of Court, but it can be as simple as a
chance encounter or an arranged meeting. Also, keep in
mind that being a mentor is not based just on age differen-
tial, but experience, your purposeful attitude and a desire to
help someone else. It is that desire to help someone else
that makes it worthwhile.

As lawyers, we have many opportunities to serve each
other and others. \We provide service to the less fortunate
through pro bono initiatives. The opportunity to serve awaits
you: we can serve each other through CLE, ASB committees
and sections. Additionally, there are a multitude of other
opportunities in the community. If you need help finding some
activities that fit, please call and we will try to help.

Conclusion

| hope and pray that each of you is approaching this year
with much opportunism. No matter what you resolve for the
upcoming year, | hope that you do so with a positive ATTI-
TUDE, a solid ACTION plan and focused ATTENTION that will
lead you to happiness and prosperity. | AL
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EXECUTIVE DIRECTOR’S REPORT

Keith B. Norman

keith.norman@alabar.org

135 Years

As we move into this new year, it is
worthwhile to look back to 1879, par-
ticularly to the months of January and
February of that year. Of historical
note, former Ohio Governor Rutherford
B. Hayes was in the second year of his
first and only term as president after a
fiercely-disputed election. Frank W.
Woolworth opened his first five-and-
dime store. Congress passed the first
Timberland Act and also authorized
women lawyers to practice before the
United States Supreme Court. On
February 12, 1879, the first artificial
ice rink in North America opened at
Madison Square Gardens.

During the first two months of 1879,
Alabama’s legal profession was busy
creating a professional organization. On
January 15, delegates from the exist-
ing county bars assembled at a confer-
ence in Montgomery to organize the
Alabama State Bar Association. This

12  JANUARY 2014 | www.alabar.org

p

THE ALABAMA STATE BAR

of Service

organizational meeting was held in the
hall of the House of Representatives
and was the result of prior gathering’
in Montgomery on December 13,
1878, where a call to form a state bar
association was issued. The conference
concluded on January 20, with the
adoption of a constitution and by-laws.
On February 12, Governor Rufus W.
Cobb signed a charter that had been
enacted by the state legislature incor-
porating the Alabama State Bar
Assaciation, thereby formalizing the
new entity. The purpose of the newly-
formed association as explained in
Article | of the constitution was:

...to advance the science of
jurisprudence, promote the admin-
istration of justice throughout this
State, uphold the honor of the
profession of the law, and estab-
lish cordial intercourse among the
members of the Bar of Alabama.



Article Il of the constitution provided that anyone who was
a member of the legal profession in Alabama was eligible for
membership in the association so long as the person was in
good standing and appropriately nominated and elected for
membership.

The conference also elected W. L. Bragg of Montgomery
as the association’s first president. The five vice presidents
selected, as provided for in the constitution, were L. P.
Walker of Huntsville, James L. Pugh of Eufaula, Peter
Hamilton of Mobile, E. W. Pettus of Selma, and H. M.
Somerville of Tuscaloosa. Alex Troy of Montgomery was
the association’s first secretary and treasurer. These offi-
cers served until the association held its first state conven-
tion on December 4, 1879 in Montgomery. By this time, the
association had received 81 lawyers into its membership.

In the years to follow, the association continued to grow
and work to improve the profession as a voluntary associa-
tion.? Although the association’s membership had climbed to
about 440 by 1922, this only constituted roughly a third of
the approximately 1,300 lawyers in Alabama at the time. At
the association’s 45% annual convention in 1922, one of the
primary topics of discussion was the matter of requiring all
lawyers in Alabama to be members of the association. It was
observed that by requiring all lawyers to be members, the
influence of the association would be enhanced and stan-
dards for character and legal education could be imposed.

A little more than a year later, on August 9, 1923, legisla-
tion supported by the association was enacted providing for
the organization, regulation and governance of the Alabama
State Bar (ASB).2 The state bar was no longer a voluntary
association but, instead, had become a unified or mandatory
bar with every lawyer in the state being a member. Alabama
became the second state, after North Dakota, to become a
unified bar.4 Under the new legislative charter, the ASB was
an instrumentality of state government with the authority to
license and regulate all lawyers in Alabama.

This act also created the board of commissioners as the
ASB’s governing body. The commission held its first meeting
February 12, 19245 at the Tutwiler Hotel in Birmingham.
State bar President C. E. Hamilton of Greenville presided
over the meeting. The main topic of business, 45 years to
the day that the Alabama State Bar Association had been
chartered, was the adoption of rules and regulations regard-
ing qualifications for admission to the practice of law and
appointment of the board of bar examiners. Rules governing

the conduct and disciplining of attorneys were also approved
by the new commissioners at that meeting.

The ASB possesses a rich history and heritage which it
has achieved over the 135 years since it was first created
as a voluntary association. Some of the programs and activi-
ties which it supports today were just as relevant 135 years
ago when a group of visionary lawyers met in Montgomery to
establish a professional association for the first time. Ever
since then, the legal profession has benefited from the
labors of the lawyers who, over the course of many decades,
have dedicated themselves to serving and improving our pro-
fession and our state. The vitality and longevity of the ASB is
a testament to the motto: Lawyers Render Service. | AL

Endnotes

1. This group included W. G. Little, Jr., Sumter; David Clopton,
Montgomery; Geo. P Harrison, Jr., Lee; J. L. Cunningham,
Etowah; A. C. Hargrove, Tuscaloosa; L. A. Dobbs, DeKalb;
Jno. D. Roquemore, Barbour; J. J. Robinson, Chambers; Jno.
A. Padgett, Crenshaw; J. R. Satterfield, Dallas; W. E.
Clarke, Marengo; J. W. Bush, Perry; D. S. Troy, Montgomery;
Jno. T. Heflin, Talladega; C. F. Hamill, Blount; H. A. Woolf,
Marengo; John A. Foster, Barbour; Malachi Riley, Covington;
Gaylord B. Clark, Mobile; J. Little Smith, Mobile; A. L.
Brooks, Macon; Thos. W. Williams, Elmore; F. W. Bowden,
Talladega; A. H. McClung, \Walker; Wm. G. Cochrane,
Tuscaloosa; G. D. Campbell, Jackson; H. A. Sharpe, Morgan;
W. P. Jack, Franklin; J. T. Holtzclaw, Montgomery; W. S.
Thorington, Montgomery; Jno. W. A. Sanford, Montgomery;
Wade Keyes, Montgomery; W. A. Gunter, Montgomery; E. J.
Fitzpatrick, Montgomery; H. C. Semple, Montgomery: T. M.
Arrington, Montgomery; Geo. F. Moore, Montgomery; and T.
H. Watts, Sr., Montgomery.

E.W. Pettus and Wm. M. Brooks of Selma and W. L.
Bragg of Montgomery were requested by the group to pre-
pare a plan of organization to be submitted at the organiza-
tional meeting.

2. The appointed committees provide an idea of the scope of the
work which the association was undertaking at the time. In
1922, they included Jurisprudence and Law Reform; Judicial
Administration and Remedial Procedure; Legislation;
Publication; Local Bar Associations; Special Committee on
Violation of Ethics and Law by Attorneys; Admissions to
Membership; and Special Committee to Consider and Report
to the State Convention, Democratic Party, Recommendations
and Suggestions, and to Urge Enactment of Laws in
Reference to the Election of the Judiciary, and Conferring
upon the Alabama State Bar Association Such Power and
Responsibilities as Are Deemed Advisable, in Reference to
Admissions to the Bar, and Disbarment.

3. See sections 34-3-1 et seq., Code of Alabama (1975).
4. Today there are 38 states that have integrated state bars.

5. The organizational meeting was held in the office of R.F. Ligon,
the clerk of the Alabama Supreme Court, at the capitol. The
supreme court’s chambers were in the capitol at that time.
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NOTE FROM THE EDITOR
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Gregory H. Hawley
ghawley@joneshawley.com

The “Wireless-Paperless-High
Tech-ESI-Digital-iPad-Social Media-
Mobile Device” Issue

\We have enjoyed putting together this special issue of The Alabama Lawyer. For
months, we have referred to it as the “wireless-paperliess-high tech-ESI-digital-iPad-
social media-maobile device” issue.

The planning for this magazine was inspired by Jamie Moncus’s popular CLE
seminar on the use of iPads at trial, but was also motivated by my interest in
improving on an almost-but-not-quite-paperless trial last year.

For this issue, | sought advice from Judge John Carroll, dean of the
Cumberland School of Law, and from Alabama Lawyer Editorial Board member
Allison Skinner. Both of them, as you may know, are local experts in the area of
ESI. Both were gracious, and they became the masterminds behind this month’s
magazine. Also, thanks to their enthusiasm and energy, we had more articles than
we needed for one issue. To accommodate us on this point, Judge Carroll kindly
allowed us to postpone his article until March or May.

We are indebted to Judge Carrall, to Allison and to all the authors who took this
idea and created this important Alabama Lawyer.

We hope that you enjoy this publication. Please thank our contributors when you
see them. | AL
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IMPORTANT NOTICES

Il of Fame

May is traditionally the month when new members are inducted into the
Alabama Lawyers’ Hall of Fame which is located at the state judicial building. The
idea for a hall of fame first appeared in 2000 when Montgomery attorney Terry
Brown wrote state bar President Sam Rumore with a proposal that the former
supreme court building, adjacent to the state bar building and vacant at that time,
should be turned into a museum memorializing the many great lawyers in the his-
tory of the state of Alabama.

The implementation of the idea of an Alabama Lawyers’ Hall of Fame originated
during the term of state bar President Fred Gray. He appointed a task force to
study the concept, set up guidelines and then to provide a recommendation to the

Alabama Lawyers’
Hall of Fame

board of bar commissioners. The committee report was approved in 2003 and
the first induction took place for the year 2004. Since then, 40 lawyers have
Local Bar Award of become members of the hall of fame. The five newest members were inducted on
Achievement May 3, 2013.

. ) A 12-member selection committee consisting of the immediate past president of
Judicial Award of Merit the Alabama State Bar, a member appointed by the chief justice, one member
Notice of Client appointed by each of the three presiding federal district court judges of Alabama,
Security Fund Annual four members appointed by the board of bar commissioners, the director of the
Assessment Fee Alabama Department of Archives and History, the chair of the Alabama Bench and

Bar Historical Society, and the executive secretary of the Alabama State Bar
Notice of Election and meets annually to consider the nominees and make selections for induction.
Electronic Balloting Inductees to the Alabama Lawyers’ Hall of Fame must have had a distinguished
career in the law. This could be demonstrated through many different forms of
achievement-leadership, service, mentorship, political courage, or professional suc-
cess. Each inductee must have been deceased at least two years at the time of
their selection. Also, for each year, at least one of the inductees must have been
deceased a minimum of 100 years to give due recognition to historic figures as
well as the more recent lawyers of the state.

The selection committee actively solicits suggestions from members of the bar
and the general public for the nomination of inductees. We need nominations of his-
toric figures as well as present-day lawyers for consideration. Great lawyers cannot
be chosen if they have not been nominated. Nominations can be made throughout
the year by downloading the nomination form from the bar’s website and submitting
the requested information. Plaques commemaorating the inductees are located in
the lower rotunda of the judicial building and profiles of all inductees are found on
the bar’s website at http://www. alabar.org/members/hallfame/index.cfm.

Download an application form at http://www.alabar.org/

members/hallfame/halloffame_ALH_2014.pdf and mail the completed form to:

Sam Rumore
Alabama Lawyers’ Hall of Fame
PO. Box 671
Montgomery, Alabama 36101

The deadline for submission is March 1, 2014.
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Local Bar Award of
Achievement

The Alabama State Bar Local Bar Award of Achievement
recognizes local bar associations for their outstanding contri-
butions to their communities. Awards will be presented dur-
ing the Alabama State Bar’s 2014 Annual Meeting at the
Hilton Sandestin Beach Golf Resort & Spa.

Local bar associations compete for these awards based
on their size-large, medium or small.

The following criteria will be used to judge the contestants
for each category:

e The degree of participation by the individual bar in advanc-

ing programs to benefit the community;

The quality and extent of the impact of the bar’s participa-
tion on the citizens in that community; and

The degree of enhancements to the bar’s image in the
community.
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www.TLRClothiers.com

To be considered for this award, local bar associa-
tions must complete and submit an award application
by May 30, 2014. Applications may be downloaded from
www.alabar.org or obtained by contacting Christina Butler at
(334) 269-1515 or christina. butler@alabar. org.

Judicial Award of Merit

The Alabama State Bar Board of Bar Commissioners
will receive nominations for the state bar’s Judicial
Award of Merit through March 14, 2014. Nominations
should be mailed to:

Keith B. Norman, secretary
Board of Bar Commissioners
PO. Box 671

Montgomery, AL 36101-0671

The Judicial Award of Merit was established in 1987. The
award is not necessarily an annual award. It must be presented

HE LOOKS
TWICE AS NICE

TWO EXPERTLY FITTED SUITS FOR 849
SAVINGS OF OVER °375

Two tropical-weight wool suits from our extensive collection.

Made with outstanding guality and detail, ideal for year-round wear.

Available in classic fit as well as a modem trim fit model.

Mothing compares to the look and feel of quality clothing and
nothing compares to the style and affordability of the best suit
package we have ever offered at The Locker Room.

1717 CARTER HILL RD.
MONTGOMERY, AL | 334,262, 1T8R

MON-SAT SQAM - GPM

127 EAST MAGNOLIA AVE.
ALBLURN, AL | 334.321 4962
MON-SAT 104M - GPM

Ny e
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IMPORTANT NOTICES

Continued from page 17

to a judge who is not retired, whether state or federal court,
trial or appellate, who is determined to have contributed signifi-
cantly to the administration of justice in Alabama. The recipient
is presented with a crystal gavel bearing the state bar seal and
the year of presentation.

Nominations are considered by a three-member commit-
tee appointed by the president of the state bar, which then
makes a recommendation to the board of bar commission-
ers with respect to a nominee or whether the award should
be presented in any given year.

Nominations should include a detailed biographical profile
of the nominee and a narrative outlining the significant con-
tribution(s) the nominee has made to the administration of
justice. Nominations may be supported with letters of
endorsement.

Notice of Client
Security Fund Annual
Assessment Fee

The Alabama State Bar is authorized to assess each
lawyer $25 who, on January 1 of each year:

¢ Holds a regular membership to practice law in the state
of Alabama State Bar;

e Holds a special membership to the Alabama State Bar;
¢ |s registered as authorized house counsel; or
* |s admitted pro hac vice ($25 per application)

This month (January 2014), bar members will receive a
reminder notice by email with payment instructions. Bar
members who do not have an email address will receive
notice by regular mail. Payment instructions for the 2014
Client Security Fund Annual Assessment are available at
www. alabar.org.

A lawyer who fails to pay by March 31 of a particular
year the assessed annual fee pursuant to Rule VIII shall be
deemed to be not in compliance with these rules. Such a
lawyer is subject to suspension pursuant to Rule 9 of the
Alabama Rules of Disciplinary Procedure.

Any person admitted to practice in the state of Alabama
who, upon attaining the age of 65 years and has elected to
retire from the practice of law, may claim exemption from any
assessment under these rules by notifying the Client Security

18  JANUARY 2014 | www.alabar.org

Fund Assistant of the Alabama State Bar at (334) 269-1515
or by emailing such natice to yvette.williams@alabar. org.

Notice of Election and
Electronic Balloting

Notice is given here pursuant to the Alabama State Bar
Rules Governing Election and Selection of President-elect
and Board of Bar Commissioners.

Bar commissioners will be elected by those lawyers with
their principal offices in the following circuits:

8th Judicial Circuit

10th Judicial Circuit, Place 4
10th Judicial Circuit, Place 7
10th Judicial Circuit, Bessemer Cutoff
11th Judicial Circuit

13th Judicial Circuit, Place 1
13th Judicial Circuit, Place 5
15th Judicial Circuit, Place 5
17th Judicial Circuit

18th Judicial Circuit, Place 1
19th Judicial Circuit

21st Judicial Circuit

22nd Judicial Circuit

23rd Judicial Circuit, Place 1
28th Judicial Circuit, Place 2
30th Judicial Circuit

31st Judicial Circuit

33rd Judicial Circuit

34th Judicial Circuit

35th Judicial Circuit

36th Judicial Circuit

40¢th Judicial Circuit

41st Judicial Circuit

Additional commissioners will be elected for each 300
members of the state bar with principal offices therein. New
commissioner positions for these and the remaining circuits
will be determined by a census on March 1, 2014 and
vacancies certified by the secretary no later than March 15,
2014. All terms will be for three years.



Nominations may be made by petition bearing the signa-
tures of five members in good standing with principal offices
in the circuit in which the election will be held or by the can-
didate’s written declaration of candidacy. PDF or fax versions
may be sent electronically to the secretary at:

Keith B. Norman, secretary, Alabama State Bar
P. 0. Box 671, Montgomery AL 36101
keith.norman@alabar. org; Fax: (334) 517-2171

Paper or electronic nomination forms must be
received by the secretary no later than 5:00 p.m. on
the last Friday in April (April 25, 2014).

As soon as practical after May 1, 2014, members will be
notified by email with a link to the Alabama State Bar website
that includes an electronic ballot. Members who do not have

Internet access should notify the secretary in writing on or
before May 1 requesting a paper ballot. A single written
request will be sufficient for all elections, including run-offs
and contested president-elect races during this election
cycle. Ballots must be voted and received by the
Alabama State Bar by 5:00 p.m. on the third Friday in
May (May 16, 2014). Election rules and petitions are avail-
able at www.alabar. org.

At-Large Commissioners

At-large commissioners will be elected for the following place
numbers: 3, 6 and 9. Petitions for these positions which are
elected by the Board of Bar Commissioners are due by April
1, 2014. A petition form to qualify for these positions is
available at www.alabar.org. | AL

by June 2, 2014.

the required reports or bills can take weeks.

For more information on how

LeGAL NOTICE

Dow Corning Claim Deadline Approaching

If you have clients who previously registered with the Dow Corning Breast Implant Settlement, they
could be eligible to receive a $5,000 payment for removal of the implant provided the claim is submitted

Eligibility
In order to be eligible, the Dow Corning breast implant (whether silicone gel, saline, or double-lumen)
must have been explanted after December 31, 1990 and before the June 2, 2014 deadline. If the explantation

claim is allowed, $5,000 will be paid to the claimant. Women who are re-implanted with silicone gel breast
implants are disqualified from receiving this payment (except for certain women explanted in 1991).

Don’t Wait

[t can take several months for your clients to schedule an explantation procedure and obtaining copies of

Get More Information

to file a claim and the eligibility
www.DowCorningExplantationClaim.com or call 1-855-355-3799.

www.DowCorningExplantationClaim.com ¢ 1-855-355-3799

requirements  Vvisit
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Chris and Julie Weller with their daughter, Florence
(not pictured is son Christopher)
Photo by Elmore DeMott Photography, www.elmoredemott.com

Introducing the Clerk of the
Supreme Court of Alabama:

Julia Jordan Weller

By Joi T. Montiel

When the Alabama Supreme
Court opened the 2013-2014 term,

20 JANUARY 2014 | www.alabar.org

it marked the first time in Alabama history
that a female clerk of the supreme court
presided over the ceremony.

On July 16, 2013, the Alabama Supreme
Court appointed Julie Weller to the posi-
tion of clerk of the Supreme Court of
Alabama, replacing Bob Esdale after his
three decades service. Weller commented,
“Mr. Esdale left a strong legacy, serving
both Democratic and Republican admin-
istrations well. In many respects, I hope
to serve the public as he did, with enthu-
siasm and a gracious sense of profession-
alism which he maintained throughout
his career”

Preparedness
For the Job

Weller comes to the job with various
experiences that will equip her to serve
the court and the public. She served as an
administrative law judge, a law clerk and
an Assistant United States Attorney, in
addition to her years in private practice.

Most immediately before her appoint-
ment as clerk of the court, Weller served
as the chief administrative law judge in
the state Attorney General’s Office. She
has served as an administrative law judge
throughout her career, beginning in 1995
as a judge for the State Health Planning
and Development Agency. She has also
served as an ALJ for the State Personnel
Board, where she ultimately became the
chief ALJ.



Earlier in her career, Weller clerked for
the Honorable Joel F. Dubina of the
United States District Court, Middle
District of Alabama, and the United
States Eleventh Circuit Court of Appeals.
While Judge Dubina’s extraordinary repu-
tation speaks for itself, Weller found him
to be a great teacher “who possessed not
only the superior intellect required of an
Eleventh Circuit Judge, but also the wis-
dom to clearly see the practical realities
from which circumstances arose and the
unspoken impact a decision might have”
From Judge Dubina, Weller said that she
learned the “importance of strong writ-
ing, grace under pressure and to think
from a judicial perspective”

Weller comes to the position of clerk
with an understanding of practitioners’
needs. Her legal career began as a law
clerk and young associate at a small
Birmingham firm, Norman, Fitzpatrick &
Wood (now Wood, Kendrick & Turner),
whose practice was well established in
cases involving medical malpractice,
insurance, products liability and other
types of litigation. Weller said, “To have
mentors such as Robert D. Norman, Sr.;
William C. Wood; Michael K. Wright;
Tom Kendrick; and Robert D. Norman,
Jr., who each provided strong guidance
and an example as a litigator, without a
doubt, shaped the course of my career. I
am most grateful to each of them. I will
never forget Mike Wright often saying ‘He
is no lawyer who cannot practice law
from both side of the bench! He under-
scored the importance of always viewing
a case and each issue from both sides of
the equation”

She was later recruited to work with
Edgar Elliott at Rives & Peterson (now
Christian & Small) in Birmingham. “Ed
Elliott, who recently passed away, was
both a strong litigator and a fine man. We
handled multi-million dollar cases
together, and he sponsored my applica-
tion to the United States Supreme Court.
Working with Ed Elliott taught me to fly
more independently as a lawyer. Because
of him, I developed the skill set to devel-
op my own client base”

She moved away from Birmingham
when her husband, Chris Weller, also a
lawyer, joined Capell & Howard PC,
where he is now a shareholder. While
practicing in Montgomery, she represent-
ed insurance companies and plaintiffs, a

medical malpractice carrier, several cor-
porations and others in a statewide prac-
tice. She has also litigated cases as an
Assistant United States Attorney, serving
two administrations, both Democrat and
Republican, and eventually becoming
First Assistant United States Attorney. She
left in 2004 to adopt her daughter,
Florence.

Personal

Weller earned her Juris Doctorate from
Cumberland in 1988. She also holds a
bachelor of fine arts degree from the
University of Alabama. Julie met her hus-
band while they were in law school, and
they married in 1989. She confesses that
she was “born, bred, raised and baptized
in Montgomery.” She comes from a family
with a long history in Montgomery, “so
much so that I had to look out-of-state to
find a husband” Chris was born in
Chattanooga and raised in Atlanta.

Julie and Chris have two children,
Christopher, 21, and Florence, nine.
Christopher is an architecture major at
the University of Virginia. Florence
attends the Montgomery Academy. Chris
and Julie are members of St. Peter
Catholic Church where they both serve as
Sunday school teachers and lectors. Chris
also serves on the Parish Council.

Weller’s passion for children and fami-
lies is evident through her service to the
community. She serves as a board mem-
ber of Mary Ellen’s Hearth at the Nellie
Burge Community Center. Mary Ellen’s
Hearth is a nearly one-of-a-kind facility
providing a transitional home for home-
less women with children, where they are
given food and shelter, plus the skill sets
to achieve self-sustaining independence
within two years. In the past, she has also
worked in Birmingham with Grace House
Ministries, a home for abused and neg-
lected children.

Weller also supports the arts by serving
on the Montgomery Symphony Board of
Directors. In the past she has worked with
the Junior Leagues of Montgomery and
Birmingham; Junior Women's Committee
of 100 (benefiting the Emmett O’Neal
Library) (Birmingham); Landmarks Board
of Directors, the Children’s Museum of
Alabama, and Zonta International
(Montgomery Chapter). | AL

CONSTRUCTION
& ENGINEERING
EXPERTS

Forensic engineering and investigative
inspection work for Commercial buildings,
Residential, & Industrial facilities.

Construction delay damages
Construction defects
Structural issues
Foundations, settlement
Sinkhole Evaluations

Stucco & EIFS

Toxic Sheetrock & Drywall
Electrical issues

Plumbing & Piping Problems
Air Conditioning Systems

Fire & Explosion Assessments
Roofing problems

Flooding & Retention Ponds
Engineering Standard of Care issues

Radio & Television Towers

CONTACT: HAL K. CAIN, PRINCIPAL ENGINEER
CAIN AND ASSOCIATES ENGINEERS & CONSTRUCTORS, INC.
HALKCAIN@AOL.COM ®* WWW.HKCAIN.COM
251.473.7781 « 251.689.8975

J. FORRESTER DeBUYS, [

(de-bweez)

& Agent, New York Life Insurance Company ]
i CLU®, ChFC*, AEP® :

INDIVIDUAL AND BUSINESS INSURANCE
PRODUCTS AND CONCEFTS

FOR INDIVIDUALS FOR BUSINESSES

* Life Insurance = Key Person Coverage
+ Fixed Annuities * Buy-Sell Agreement Funding
* Disability Insurance ** Deferred Compensation

* Long Term Care Insurance  + Group Life and Disability Insurance **

* Issued by New York Life Insurance and Annuity Corporation
(A Dolaware Corporation)

** Products available through one or more carriers nol affillated with New York Life,
carrer a0d proguct i your state of locality.

2311 Highland Avenue South, Suite 100
Birmingham, Alabama 35205
(205) 918-1515
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Mr. Wilkerson Retires

December 31, 2013

marked the end of a legacy.

JANUARY 2014 | www.alabar.org

Alabama’s first full-time clerk of Civil
Appeals, John H. Wilkerson, Jr., leaves his
final mark upon a court he served for over
a third of a century. A man for all seasons,
a consummate teacher, a gifted mentor, a
husband, father, grandfather, surrogate
parent to many, and a lover of law. John
Wilkerson, Jr’s signature style is exempli-
fied in his effusive smile, his calmness
under pressure, his even temperament and
(according to one judge) his wild ties.
Rebecca Oates, who worked alongside
John for many years and follows as his
successor, calls him her greatest mentor.
Those who have worked for John have
chosen to remain with him for decades.
His contributions to the court and the bar
can be found in the lives of many individ-
uals and throughout the inner workings of
the Alabama court system.

By A.C. Pettus and Julia Jordan Weller

Early Years

Born and reared in Mobile, Alabama,
John Henry Wilkerson attended public
and private schools, graduating from
University Military School (“UMS”) in
1961. He subsequently obtained an AB
degree from the University of Alabama in
1966, married his best friend, Jan
Blackledge, raised three children, and is
now spoiling three grandsons and two
granddaughters. John began his career
teaching school at UMS as chair of the
English Department and coach before
returning to Tuscaloosa to enroll in the
University of Alabama’s School of Law. In
his senior year there, Camille Wright Cook
suggested that John consider working with
the current chief justice—Howell Heflin—a
suggestion which altered the course and
direction of John’s life and career.



Following graduation in 1972, John clerked for then-Chief
Justice Heflin. Following his clerkship, Chief Justice Heflin asked
John to remain with the supreme court, where he served as the
court’s research analyst from 1972 to 1975, working with the var-
ious rules committees, such as the Supreme Court’s Committee
on Appellate Mediation, the Alabama Rules of Civil Procedure,
the Canons of Responsibility and the Canons of the Judicial Ethics.

John smiles when discussing working alongside Alabama’s
greatest lawyers and judges. At that time, the Alabama Appellate
Court System employed only one clerk to oversee the operations,
docketing and filing for both the Alabama Supreme Court and
the Alabama Court of Civil Appeals. Later, the court elected to
appoint a clerk for the Court of Civil Appeals and in May 1975,
John became the first full-time clerk of court for the Alabama
Court of Civil Appeals.

Impact

Under John’s progressive influence, he became involved with
the National Conference of Appellate Court Clerks, where he
first became aware of the transitions from typewriters to comput-
ers, from paper to paperless. Inspired by his new-found knowl-
edge, he initiated the first steps toward moving the Alabama Civil
Appeals Court toward automation.

Rebecca Oates says that “John electrified the court” In an
interview, he laughed when reminiscing about his setting up his
first demonstrations to the court to illustrate the exciting launch
into this new era, coming to the court on the weekends to run
wiring through the ceiling of the building to establish electronic
connections between the clerK’s office and judicial chambers.
Under his direction, the Alabama Court of Civil Appeals was one
of the first courts to transmit opinions electronically to Westlaw
and Lexis. According to Judge Bill Thompson, John would prob-
ably qualify as an environmentalist based on the number of trees
he has saved in his efforts moving the court toward becoming
paperless. Even today, John’s vision has grown and is being uti-
lized by all three Alabama appellate courts.

Temperament

John’s characteristic even temperament and understated person-
ality thrives even “where emotions have run high among the liti-
gants,” according to Chief Judge Bill Thompson. Thompson also
observed that “John handles irate phone calls so well that by the
end of the conversation, youd think he was talking to his long-lost
friend. John would probably be a good hostage negotiator.”

Not only has the court of civil appeals flourished under John’s
supervision and innovation, but he also left his indelible mark on
appellate court systems throughout the country. From 1981-
1984, John served as the vice president, president-elect and presi-
dent of the National Conference of Appellate Court Clerks.

Teacher

In addition to his contributions to the court, he was asked what
he felt is the greatest accomplishment of his career. His reply?
“Teaching. There is something about that ‘ah ha’ moment that a
teacher lives for, to watch the light bulb click in a students eyes......
as a teacher, those moments bring the greatest joy.” John was a pro-
fessor at Jones School of Law for more than 20 years in nearly every
major subject, including Alabama Civil Procedure, torts, appellate
practice and legal writing. Many of his students have become lead-
ers themselves, serving as judges, justices and professors. In class,
students often heard John advise them, “...you need to decide
whether youre going to talk in legalese or in American...,” as well
as, “...the law is a living thing, changing slowly and thoughtfully..”
His teaching style was often evident when asked questions to which
he could easily provide “the answer” but, instead, he modestly
pushed back, saying, “I'm not real sure, but if you look at rule such-
and-such, or code section so-and-so, you might find the answer”
His gentle guidance promoted real learning.

Gifts

John's selfless gifts of time and energy can be found upon
Montgomery’s Kiwanis Club (one of the largest Kiwanis organiza-
tions in the world), where he served as both a member and the clubs
president, as well as president of the Alabama State Fair. He was also
selected to serve on the board of directors for the YMCA. And,
John's charitable nature extends to his faith, where he has served as a
deacon at the First Baptist Church in downtown Montgomery.

John's love for the outdoors includes canoeing, hunting, fish-
ing, playing golf, and taking every opportunity to shout a “Roll
Tide” as proud fan of the University of Alabama’s Crimson Tide.

Outside of the office and the classroom, John was chosen to
become the vice president of the well-respected board for the
Retirement Systems of Alabama. John loves to tell about the first
time he and David Bronner discussed Bronner’s vision to create
the trails, and how John was one of the first to acknowledge and
support this jewel in the crown of Alabama tourism. (Look close-
ly at the markers adorning the Robert Trent Jones Golf Trails and
you will often find his name.)

John's success has been acknowledged in many areas, including
his receipt of the J. O. Sentell Award by the National Conference
of Appellate Clerks, the 2010 Commissioners’ Award and the
2012 Alabama Unified Judicial System Certificate of Service
Award (awarded for 40 years of loyal and dedicated service to the
Unified Judicial System).

John Henry Wilkerson, Jr. is truly beloved by untold numbers of
people in all walks of life, throughout the state of Alabama and the
country. Johns career and dedication demonstrate he has certainly
run the good race, leaving a positive, unmistakable mark upon the
professionalism of the bar, upon the history of the court and upon the
lives of people in whom he has so graciously invested his time. | AL
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A New Type of Trial Court
Order for a Digital Age:

Are You and Your Client Prepared?

By Allison O. Skinner

On February 1, 2010, the amendments
to the Alabama Rules of Civil Procedure

allowing the discovery of electronically
stored information (ESI) went into effect.
Almost four years later, where are Alabama
courts in terms of “e-discovery”?

Neither the Alabama Supreme Court
nor the Alabama Court of Civil Appeals
has issued an opinion relating to e-dis-
covery since the passage of the e-discov-
ery amendments, so Alabama lawyers
currently lack appellate court guidelines.
Fortunately, however, a few Alabama trial
court orders on e-discovery have been
entered. These trial court orders are help-
ful. Until the law develops further, practi-
tioners will rely on these trial court orders
for direction to exercise e-discovery best
practices, as well as persuasive authority
in other jurisdictions across the country.

Judge Robert Vance of the 10th Judicial
Circuit, Jefferson County, Alabama,
Birmingham Division, has written the
most comprehensive state trial court
order regarding discovery of ESI in the
matter of Irondale Industrial Contractors,
Inc. v. Carbo Ceramics, Inc., CV-2011-
1434. The “Vance Order” was entered

October 31, 2011 and has subsequently
been entered in several other cases. The
Vance Order addresses the Rule 26(f)
conference, commonly referred to as the
“Meet and Confer” The amended
Alabama Rule of Civil Procedure 26(f)
reads as follows:

(f)Discovery conference. At any
time after commencement of an
action the court may direct the
attorneys for the parties to appear
before it for a conference on the sub-
ject of discovery. If discovery of elec-
tronically stored information will be
sought, any party may request, or the
court may on its own order, that the
parties confer regarding any issues
relating to discovery of electronically
stored information, including issues
relating to preserving discoverable
information; issues relating to the
form or forms in which the electroni-
cally stored information should be
produced; and issues relating to
claims of privilege or of protection of
material as trial-preparation materi-
al, including, if the parties agree on a
procedure to assert such claims after
production of the material, whether
to ask the court to include their agree-
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ment in an order. Following the dis-
covery conference, the court may
enter an order tentatively identifying
the issues for discovery purposes,
establishing a plan and schedule for
discovery, setting limitations on dis-
covery, if any, and determining such
other matters, including the alloca-
tion of expenses, as are necessary for
the proper management of discovery
in the action. An order may be
altered or amended whenever justice
so requires. (Emphasis added).

The Vance Order is divided into two
parts: The first part addresses 11 different
provisions requiring action by the parties
before the first Rule 26(f) conference. The
second part addresses action required by
the parties during the “Meet and Confer”
Fortunately, by virtue of the preparation
required by the court’s instructions before
the conference, client and counsel should
be prepared to discharge their obligations
required by the Vance Order during the
actual discovery conference. This article
focuses on dissecting the preparatory pro-
visions in the Vance Order.

Alabama practitioners can expect other
courts to issue orders like the Vance
Order as discovery of ESI becomes more
common. In lieu of waiting on the
exchange of formal discovery, parties
should consider taking an active role in
records management, regardless of
whether litigation is anticipated. See
www.arma.org for more information. In
other words, your client needs to have its
“data house” not only to prepare for liti-
gating in a digital age, but also to establish
a prudent business practice. Regardless,
when ESI is involved, best practices dic-
tate an early, proactive approach to man-
aging discovery.

Are you and your client prepared to lit-
igate in a digital age? How prepared are
you and your clients to address each of
the provisions in the Vance Order out-
lined below?

Before the Meet
& Confer:

“1. Review the client’s document reten-
tion plan, in order to assess its existence,
scope, and quality of implementation;”

An organization is allowed to follow a
legitimate document retention plan.
However, a retention plan may not be
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.
If the party

and its counsel
fail to preserve
properly all
relevant ESI,
then the party
may face
sanctions.

executed to destroy relevant information
in anticipation of litigation. Arthur
Anderson LLP v. United States, 544 U.S.
696 (2005) and Micron Technology Inc. v.
Rambus Inc., 645 F3d 1311 (Fed. Cir.
2011). Once the duty to preserve is trig-
gered, then the routine document reten-
tion plan must be suspended as to
potentially relevant information.
Zubulake v. UBS Warburg LLC, 229 ER.D.
422 (S.D.N.Y. 2004). Attorneys should
discuss with their clients the information
governance of the organization, and when
appropriate, provide advice to the client.
These legal services should be provided in
advance of any litigation. If the client does
not have a formal retention policy, then
the attorney needs to learn how the
organization preserves its business
records and who the custodians are for
different types of information. Depending
on the industry or the type of informa-
tion, the organization may be under fed-
eral or state law to preserve certain types
of information regardless of a formal
retention policy. Attorneys should be
wary of accepting, as 100 percent accu-
rate, the word of a single contact in the
organization regarding preservation
efforts. Attorneys should conduct their
own investigation to determine that the
client is not wittingly or unwittingly with-
holding information. Qualcomm Inc. v.
Broadcom Corp., 2008 WL 66932 (S.D.
Cal. Jan. 7, 2008). Further, high-level

employees and/or board of directors may
not be following the organization’s reten-
tion policy and, as a result, may have in
their possession, custody or control rele-
vant, discoverable information, which
should not be overlooked.

When is the duty to preserve ESI trig-
gered? To date, Alabama does not have a
case on point. In the seminal e-discovery
case, the federal court held the following:

“Once a party reasonably anticipates
litigation, it must suspend its rou-
tine document retention/destruc-
tion policy and put in place a
‘litigation hold’ to ensure the preser-
vation of relevant documents. As a
general rule, that litigation hold
does not apply to inaccessible back-
up tapes (e.g., those typically main-
tained solely for the purpose of
disaster recovery), which may con-
tinue to be recycled on the schedule
set forth in the company’s policy.
On the other hand, if backup tapes
are accessible (i.e., actively used for
information retrieval), then such
tapes would likely be subject to the
litigation hold”

Zubulake v. UBS Warburg LLC, 220 ER.D.
212 (S.D.N.Y. 2003).

Determining when the duty to preserve
is triggered for either the plaintiff or the
defendant can often be tricky and require
legal judgment. If the party and its coun-
sel fail to preserve properly all relevant
ESI, then the party may face sanctions.
Accordingly, reasonable and proportional
preservation is critical to effectively meet-
ing discovery obligations.

“2. Identify the client’s ‘key players’ on
IT issues and discuss issues such as the
client’s network architecture and its
process of creating and storing ESI;”

As part of the attorney’s obligation to
ensure that ESI is being preserved, the
attorney needs to identify the custodians
who have potentially discoverable infor-
mation, as well as the sources of this
information. Some organizations may
have a data map demonstrating how
information “flows” through the organi-
zation. If a client does not have a data
map, attorneys should advise the client in
advance of the litigation to develop one. A
data map is a legal service that is becom-
ing more and more necessary and should
not be overlooked. Additionally, vendor
software tools are available to illustrate



who in the organization received certain
types of information, such as an email.
Identifying the appropriate key players is
critical to meeting the party’s duty to
preserve.

“3. Ensure that the necessary hold
notices have been issued and follow up to
ensure client compliance; and”

Once the duty to preserve has been
triggered, the attorney should issue a
written litigation hold letter to his or her
client. Zubulake, supra. However,
Alabama does not have a case requiring a
litigation hold or requiring that it be a
written document, but best practices dic-
tate the issuance of a written litigation
hold.

Simply stated, the litigation hold letter
should have the following element at a
minimum: “I. Identify the litigation; 2.
Specity the parties to the litigation, 3.
Specifically identify the documents to be
preserved, 4. Provide a contact point with
the organization to answer questions; 5.
Explain to the recipients the importance
of compliance with the hold notice; and 6.
Provide for the formal verification.” Shira
A. Scheindlin, Daniel J. Capra and The
Sedona Conference, Electronic Discovery
and Digital Evidence Cases and Materials,
2nd Ed. WEST (2012), p. 191. In reality,
the attorney should have already issued
the initial litigation hold letter prior to the
entry of an order similar to the Vance
Order.

In the Zubulake opinion, supra, the trial
court also held that the attorney’s obliga-
tion does not end after the litigation hold
letter is sent. Instead, the attorney is
under an affirmative duty to monitor
compliance. The Vance Order requires
the same obligation by counsel. Attorneys
may issue more than one litigation hold
during the life of the litigation as more of
the facts, claims and defenses become
known. As an aside, some firms, as part of
their risk management, require routine
calendaring to follow up on compliance
of the litigation holds that have been
issued.

For those initiating a complaint, if
counsel is concerned that the target
defendant may claim ignorance of when
the duty to preserve has been triggered,
the initiator of the complaint may send a
preservation letter to the other side.
Attorneys should also consider the exis-
tence of any third parties that may pos-
sess relevant information and serve a

preservation letter on those third parties.
If the circumstances warrant, a party may
seek a preservation order from the court.
However, the Committee Comments to
Alabama Rule of Civil Procedure 26 cau-
tion attorneys from routinely seeking a
preservation order:

“However, the suggestion that the
parties should address preservation
issues does not, as the FRCP
Advisory Committee Note indi-
cates, ‘imply that courts should rou-
tinely enter preservation orders. A
preservation order entered over
objection should be narrowly tai-
lored. Ex parte preservation orders
should issue only in exceptional cir-
cumstances. FRCP Advisory
Committee Note to Rule 26(f)”

“4. Determine the extent to which any
relevant hard copy documents and ESI
have been destroyed.”

This mandate may be challenging. How
do you know what has been destroyed if it
no longer exists? However, IT profession-
als may be able to provide information
when data was downgraded or no longer
available as a result of a change in the sys-
tem architecture. If the other side sus-
pects that relevant information is missing,
then the opposing party can anticipate
facing a motion to compel, and ultimately
a motion for sanctions. The attorney can
save credibility and mitigate the imposi-
tion of sanctions by readily advising
opposing counsel and the court of poten-
tially destroyed or missing relevant
information.

“5. Select key players and any retained
forensic experts who would attend the
Meet and Confer, it being the Court’s
expectations that such individuals would
attend the Meet and Confer to ensure that
questions arising therein can be addressed
by those who have IT expertise;”

“Key players” refers to witnesses in the
organization who have knowledge about
the claims and/or defenses in the cases.
However, attorneys do not need to lose
sight that key players may also include
custodians of discoverable information
who may not be the proverbial fact wit-
nesses in a case. Restated, in the digital
age, the Vance Order includes IT profes-
sionals as key players. The Vance Order
recommends the parties have all the right
“players” to hold an effective meet and

confer. IT expertise may include an in-
house IT representative, a forensic
expert/consultant and/or an e-discovery
vendor representative. In other words, the
court expects the attorneys to assemble
the right team of participants at the “meet
and confer” so that the ESI can be
addressed appropriately at the outset of
the case. This approach is consistent with
the amendment to Alabama Rule of Civil
Procedure 26(f).

“6. Determine the scope of the client’s
ESI, and the extent to which the ESI is
‘reasonably accessible’;”

Alabama Rule of Civil Procedure

26(b)(2)(A) reads:

(2) LIMITATIONS.(A) A party
need not provide discovery of elec-
tronically stored information from
sources that the party identifies to
the requesting party as not reason-
ably accessible because of undue
burden or cost. On motion to com-
pel discovery or for a protective
order, the party from whom discov-
ery is sought must show that the
information is not reasonably
accessible because of undue burden
or cost. If that showing is made, the
court may nonetheless order dis-
covery from such sources if the
requesting party shows good cause
for compelling the discovery, con-
sidering the limitations of subdivi-
sion (b)(2)(B) of this rule. The
court may specify conditions for
such discovery.

The producing party may object to pro-
viding ESI that is not reasonably accessi-
ble. At the time of rulemaking,
accessibility was a significant concern and
remains a viable objection to limiting dis-
covery. However, the definition of accessi-
bility is shifting as technology and best
practices improve. If the producing party
objects, it may move for a protective
order. In opposition, the requesting party
may move to compel and must show
cause why the discovery should be had
subject to the limitations in Alabama Rule
of Civil Procedure 26(b)(2)(B).

The importance of this provision in the
Vance Order is that the court wants the
parties to identify the ESI that is not rea-
sonably accessible sooner rather than
later. Upon a motion, the court may order
the parties test or sample the “not reason-
ably accessible” ESI, or may order focused
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discovery, to include deposition of IT rep-
resentatives, to evaluate whether the ESI
should be produced subject to limitations.
See, Alabama Rules of Civil Procedure
26(b)(2)(B) and 34(a) and See Ex Parte
Cooper Tire, 987 So0.2d 1090 (Ala. 2007).

In the federal system, the producing
party may request costs to identify, collect,
process and review the objectionable infor-
mation be shifted to the requesting party.
Id., citing Zubulake v. UBS Warburg LLC,
217 ER.D. 309 (S.D.N.Y. 2003), Rowe
Entmi't v. The William Morris Agency, Inc.,
205 ER.D. 421 (S.D.N.Y. 2002), and
Wiginton v. CB Richard Ellis, Inc., 229
ER.D. 568 (N.D. Ill. 2004). In Ex Parte
Cooper Tire, supra, the Alabama Supreme
Court, prior to the adoption of the e-dis-
covery amendments, followed the eight-
factor test pronounced in the Wiginton case
for limiting the scope of discovery. The
Alabama Supreme Court did not apply the
Wiginton factors to shift costs, but it did
reference the Fed. R. Civ. P. 34 Advisory
Committee Notes, 1970 Amendment,
which reads “courts have ample power
under Rule 26(c) to protect respondent
against undue burden or expense, either by
restricting discovery or requiring that the
discovery party pay costs”” Id. at 1105. The
Alabama Committee Comments do not
make the same reference to Rule 34; how-
ever, Alabama lawyers are not precluded
from making a cost-shifting argument for
production of ESI that is not reasonably
accessible. Obviously, the requesting party
responds that it should not pay any
amount, or attempt to limit which costs are
shifted and at what percentage. The court,
however, cannot make any determination
without the parties raising these issues as
soon as practicable.

Regardless of whether ESI is accessible,
best practices dictate that the ESI be pre-
served until the parties have reached an
agreement or the court has entered an
order on how to handle this set of infor-
mation. As discussed in detail in another
article, proportionality applies to both
accessible and inaccessible ESI. See
Alabama Committee Comment to Rule 26.

“7. Establish a collection protocol to
ensure that ESI will be collected in a
forensically defensible manner that would
avoid any suspicion of spoliation, and—if
the scope warrants—consider using a
third-party vendor to assist in proper col-
lection, with scrupulous compilation and
maintenance of a chain of custody log;”
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Courts want cases resolved on their
merits and not a result of a discovery bat-
tle. The Vance Order commands that the
parties handle ESI using best practices
from the outset, which ultimately avoids
the risk of spoliation. Attorneys who are
not familiar with collection should retain
an outside vendor for assistance.
Hundreds of vendors are available.
Several websites exist, including
www.asperee.com, to help litigants evalu-
ate which vendor is appropriate for which
case. Attorneys should not allow their
staff to hire a particular vendor without
appropriate attorney oversight. The attor-
ney should play an integral role in hiring
a vendor that meets the needs of the case.

“8. Determine what resources would be
needed for relevancy and privilege
reviews, what the method of redaction
will be, and what would constitute a
duplicate and a near-deduplicate;”

The court expects the parties to educate
themselves on the differing technologies
that are available to review ESI. What
review platform does the attorney’s firm
utilize, if any? The attorney should appre-
ciate the functionality, limitations and
costs of the review tool he is using.
Further, attorneys need to appreciate that
certain forms of production allow certain
functionality for purposes of review while
other forms do not. For example, ESI pro-
duced natively cannot be redacted. The
Vance Order also instructs the parties to
communicate about definitions so that all
the parties have mutual expectations. A
quick resource for commonly used e-dis-
covery terminology can be found at The
Sedona Conference Glossary (3rd ed.) at
www.thesedonaconference.org.

“9. Compile a suggested list of keyword
search terms for discussion at the Meet &
Confer;”

Search methodologies are a key compo-
nent for handling ESI efficiently. After all,
Alabama Rule of Civil Procedure 34(a) was
amended so that production could be test-
ed and sampled. Search methodologies
must be defensible. See Victor Stanley, Inc.
v. Creative Pipe, Inc., 250 ER.D. 251 (D.
Md. 2008). One of the most common ways
to identify potentially relevant information
for purposes of discovery is the use of key-
word searches. In Victor Stanley, supra, at
28-30, fn. 9, the court succinctly describes
the various methods of searching:

Keyword searching may be accom-
plished in many ways. The simplest
way is to use a series of individual
keywords. Using more advanced
search techniques, such as Boolean
proximity operators, can enhance the
effectiveness of keyword searches.
Boolean proximity operators are
derived from logical principles,
named for mathematician George
Boole, and focus on the relationships
of a “set” of objects or ideas. Thus,
combining a keyword with Boolean
operators such as “OR;” “AND;
“NOT; and using parentheses, prox-
imity limitation instructions, phrase-
searching instructions, or truncation
and stemming instructions to require
a logical order to the execution of the
search can enhance the accuracy and
reliability of the search. The Sedona
Conference Best Practices
Commentary on the Use of Search &
Information Retrieval Methods in E-
Discovery; 8 Sedona Conf. J. (2007) at
200, 202, 217-18 (“Sedona
Conference Best Practices”);
Information Inflation: Can the Legal
System Adapt?, 13 Rich. J. L. & Tech.
10 (2007) at *37-41 (as cited at
www.westlaw.com). In addition to
keyword searches, other search and
information-retrieval methodologies
include: probabilistic search models,
including “Bayesian classifiers”
(which searches by creating a formula
based on values assigned to particu-
lar words based on their interrela-
tionships, proximity and frequency to
establish a relevancy ranking that is
applied to each document searched);
“Fuzzy Search Models” (which
attempt to refine a search beyond
specific words, recognizing that
words can have multiple forms. By
identifying the “core” for a word the
fuzzy search can retrieve documents
containing all forms of the target
word); “Clustering” searches (search-
es of documents by grouping them by
similarity of content, for example, the
presence of a series of same or similar
words that are found in multiple doc-
uments); and “Concept and
Categorization Tools” (search systems
that rely on a thesaurus to capture
documents which use alternative
ways to express the same thought).
See Sedona Conference Best Practices,
supra, at 217-23.



Searching is more of an art than science.
Perfection is not required. See, Fisher v.
Ciba Specialty Chemicals Corp., 2007 WL
987457 (S.D. Ala. 2007) (“The rules of dis-
covery do not demand perfection, clair-
voyance, or miracle workings in the
production of documents?”).

Other search methodologies are gaining
court acceptance such as “Computer-
Assisted Review (CAR)” or “Technology-
Assisted Review (TAR)” TAR is defined as:

a process for prioritizing or coding a
collection of electronic documents
using a computerized system that
harnesses human judgments of one
or more subject matter expert(s) on a
smaller set of documents and then
extrapolates those judgments to the
remaining document population.
Some TAR methods use algorithms
that determine how similar (or dis-
similar) each of the remaining docu-
ments is to those coded as relevant
(or non-relevant, respectively) by the
subject matter experts(s), while other
TAR methods derive systematic rules
that emulate the expert(s) decision-
making process. TAR systems gener-
ally incorporate statistical models
and/or sampling techniques to guide
the process and to measure overall
system effectiveness.” Grossman-
Cormack Glossary of Technology-
Assisted Review, 2013 FED. CTS. L.
REV. 7 (Jan. 2013).

See also, Da Silva Moore v. Publicis
Groupe & MSL Group, No. 11 Civ. 1279
(ALC)(AJP) (S.D.N.Y. Feb. 24, 2012).
Magistrate Judge William Cassidy in the
U.S. District Court for the Southern District
of Alabama, Southern Division, has recently
enforced the parties’ agreement to use
“computer-assisted search technology that
permits efficient gathering of documents,
de-duplication,” in Northstar Marine, Inc. v.
Michael Huffman, CA 13-00037-WS-C
(Aug. 27,2013). An attorney may need to
consider additional search methodologies
in addition to keyword searching. See
www.edrm.net for further discussion.

“10. Assess the preferred format that
you want to receive production from the
opposing side, taking into account factors
such as the size of production, requests
for metadata fields, hosting tools, use of
outside vendors, and costs; and”

Alabama Rule of Civil Procedure 34(b)
states that a “party need not produce the

Alabama
lawyers should
discuss expec-

tations at the
meet and
confer or
clearly state
expectations in
the written
request for
production.

same ESI in more than one form” As previ-
ously stated, the parties need to evaluate
what form certain categories of information
need to be produced based on the parties’
own capabilities, limitations and costs,
which vary depending on hosting tools.
Alabama Rule of Civil Procedure 34(b) is not
a mirror image of the federal counterpart.
By its organizational differences, the rule is
ambiguous regarding whether ESI should
be produced in the “usual course of busi-
ness” or “organized to correspond to the
category of the request” Alabama lawyers
should discuss expectations at the meet and
confer or clearly state expectations in the
written request for production.

“11. Prepare suggested confidentiality
and/or clawback agreements for consid-
eration at the Meet and Confer.”

ESI has several characteristics that are
different from paper. One is the sheer vol-
ume. Another difference is that ESI may
contain metadata, commonly referred to
as the “data about the data” Reviewing a
voluminous amount of data for privilege
or work product creates risks of inadver-
tently disclosing privileged information
even if counsel employs best tactics to
prevent disclosure. As such, the parties

are encouraged to enter into non-waiver
agreements to address the inadvertent
production of privileged information.

Protecting privilege was such a challenge
after the federal e-discovery amendments
were passed that Federal Rule of Evidence
502(b) was amended to address inadvertent
disclosure of privileged information.
Alabama has not addressed its Alabama
Rule of Evidence 502 counterpart. However,
in KBM Enterprises, Inc. v. Avocent
Corporation, CV-2007-900114-RSV (Dec.
21, 2009), Judge Vance followed the reason-
able standard found in the Federal Rule of
Evidence holding the plaintiff waived the
privilege by failing to take reasonable steps
to rectify the disclosure. Of note, the
Federal Rule of Evidence 502(d) provides for
a court order to preclude subject matter
waiver in other federal and state proceed-
ings. Alabama courts would not have this
authority over federal courts.

The remainder of the Vance Order
instructs the parties how to satisfy the
“meet and confer” provisions.

At the Meet and
Confer:

12. ESI in general-Counsel should
attempt to agree on steps the parties will
take to segregate and preserve ESI in
order to avoid accusations of spoliation.

13. Email information—Counsel should
attempt to agree on the scope of email dis-
covery and email search protocol, i.e., search
terms and other search methodologies.

14. Deleted information—Counsel should
attempt to agree on whether responsive
deleted information still exists, the extent
to which restoration of deleted information
is needed and who will bear the costs of
restoration.

15. “Embedded data” and
“metadata”-“Embedded data” typically
refers to draft language, editorial com-
ments and other deleted matter retained
by computer programs, while “metadata”
typically refers to information describing
the history, tracking or management of an
electronic file. The parties should discuss
whether “embedded data” and “metadata”
exist, whether it will be requested or
should be produced, and how to handle
determinations regarding privilege or pro-
tection of trial preparation materials.
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16. Back-up and archival data—Counsel
should attempt to agree on whether
responsive back-up and archival data
exist, the extent to which back-up and
archival data are needed and who will
bear the cost of obtaining such data.

17. Format and media—Counsel should
attempt to agree on the format and media
to be used in the production of ESI, and
on Bates numbering and/or other identi-
fying markings. Also, consideration
should be given to an Internet-based
repository where data from all parties can
be hosted and reviewed.

18. Reasonably accessible information
and costs—The court expects that most
parties’ discovery needs will be satisfied
from reasonably accessible sources.
Counsel should attempt to determine if
any responsive ESI is not reasonably
accessible, i.e., information that is only
accessible by incurring undue burdens or
costs. If the responding party is not
searching or does not plan to search
sources containing potentially responsive
information, it should identify the catego-
ry or type of such information. If the
requesting party intends to seek discovery
of ESI from sources identified as not rea-
sonably accessible, the parties should dis-
cuss: (1) the burdens and costs of
accessing and retrieving the information,
(2) the needs that may establish good
cause for requiring production of all or
part of the information, even if the infor-
mation sought is not reasonably accessi-
ble, and (3) conditions on obtaining and
producing this information such as scope,
time, and allocation of cost.

19. Privileged or trial preparation materi-
als—Counsel should attempt to reach an
agreement regarding what will happen in
the event privileged or trial preparation
materials are inadvertently disclosed. If the
disclosing party inadvertently produces
privileged or trial preparation materials, it
must notify the requesting party of such
disclosure within a reasonable time there-
after. After the requesting party is notified,
it must return, sequester or destroy all infor-
mation and copies and may not use or dis-
close this information until the claim of
privilege or protection as trial preparation
materials is resolved. (A) The parties may
agree to provide a “quick peek,” whereby the
responding party provides certain requested
materials for initial examination without
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The e-mediator
can be utilized as
part of the meet
and confer process
described in the
Vance Order, or he
or she can address
specific issues,
such as accessibili-
ty, that are raised
by the Vance
Order, as well as
other issues that
may arise.

waiving any privilege or protection. (B) The
parties may also establish a “clawback agree-
ment,” whereby materials that are disclosed
without intent to waive privilege or protec-
tion are not waived and are returned to the
responding party, so long as the responding
party identifies the materials mistakenly
produced. Other voluntary agreements
should be considered as appropriate.

20. Sequence of production—Counsel
should address the most efficient process
of producing requested ESI. A rolling
production should be considered if the
volume of production is significant.
Further, the parties should consider phas-
ing discovery by producing ESI from
sources/custodians that have the most rel-
evant information first. If the attorney
does his homework as prescribed in
Provisions 1-11, then Provisions 12-20 to
be addressed at the actual meet and con-
fer should not pose any major obstacles.

Conclusion

As e-discovery becomes more com-
monplace, parties may expect to see
orders like the Vance Order. Accordingly,
clients and their outside counsel should
discuss the handling of electronic infor-
mation proactively. Such preparation can
save time and money in the event of a
lawsuit, whether your organization is ini-
tiating or responding to a complaint.

Despite preparation, discovery disputes
will arise. When this occurs, before the
parties face a court order compelling
them how to respond, the parties have the
opportunity to self-direct solutions by
using the mediation process in what is
called an “e-mediation.” Allison O.
Skinner, Alternative Dispute Resolution
Expands Into Pre-Trial Practice: An
Introduction to the Role of E-Neutrals, 13
CARDOZO J. DIsPUTE RESOL. 1 (2012). The
e-mediator can be utilized as part of the
meet and confer process described in the
Vance Order, or he or she can address
specific issues, such as accessibility, that
are raised by the Vance Order, as well as
other issues that may arise. If the parties
need more of a “stick,” the parties may
request that the court appoint a special
master to handle the e-discovery.

Bottom line, if your client received the
Vance Order or a similar order, is your
client prepared to meet the court’s expecta-
tions? Are you, as counsel, prepared to
address these provisions with your client? If
the answer is “no” to either question, then
the time has come to learn more about e-
discovery. It is not going away. Many
books, blogs, white papers, law review arti-
cles, websites, and CLE programs are avail-
able for free to help attorneys learn more
about e-discovery. Here is a suggested list
of resources to get started:*

o www.thesedonaconference.org (best
practices)

o www.edrm.net (best practices)
o www.e-discoveryteam.com (blog)

o www.ediscoverylaw.com (database of
e-discovery cases)

o www.esibytes.com (podcasts)
Many vendors offer free weekly or

monthly newsletters. | AL

*references are not an endorsement of
the organization



Ethics and
Technology

By J.S5. Christie, Jr.

In light of recent changes to the American Bar Association’s Model Rules of
Professional Conduct, what are a lawyer’s ethical duties arising from new technology?
And what should a lawyer know about technology?

Commission’s Technology and
Confidentiality Recommendations

Recently, the ABA Commission on Ethics 20/20 submitted to the ABA House of
Delegates two resolutions and reports' on ethics and technology. Based on advances in
technology, the commission made two types of recommendations as to confidentiality:
(1) To amend the Model Rules to offer general guidance regarding the use of technology
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and (2) to create a centralized user-friendly
website with information about security
standards when using technology. The
website has not been created,” but the ABA
House of Delegates approved the model
rules amendments on August 6, 2012.

Actually, few lawyers today are governed
by the technology-related changes to the
model rules. State ethics rules govern
lawyer conduct, not the ABA Model Rules.
While almost all states except California
have adopted a version of the ABA Model
Rules, based on a chart on the ABA web-
site, only Delaware and the U.S. Virgin
Islands have adopted the 2012 and 2013
amendments to the model rules.** Yet, the
Commission on Ethics 20/20 addressed
technology issues that concern every
lawyer practicing today. And lawyers who
do not adequately address technology
might find themselves embarrassed, if not worse.

The amendments to two model rules or comments highlight
the ethics issues arising from technology that a lawyer should
consider. Model Rule 1.6 was amended with a new paragraph and
new amended comments. Model Rule 1.1 just has a phrase added
to its comment [6].

As to Model Rule 1.6, Confidentiality of Information, it was
amended to have a new paragraph (c):

(c) A lawyer shall make reasonable efforts to prevent the inad-
vertent or unauthorized disclosure of, or unauthorized access
to, information relating to the representation of a client.

In addition, Model Rule 1.6, Comment [16], was re-written to
include factors to be considered in determining the reasonable-
ness of a lawyer’s efforts to prevent disclosure or access. As sim-
ple examples, a lawyer is supposed to make reasonable efforts to
avoid his sending an email to the wrong person, his allowing
someone to “hack” into a law firm’s network or a lawyer’s email
account and his having staff post confidential client information
on the Internet. As Comment [16] makes clear, not every disclo-
sure is a violation, but reasonable safeguards are required.
Furthermore, Model Rule 1.6, Comment [17] has the following
new language: “Whether a lawyer may be required to take addi-
tional steps in order to comply with other law, such as state and
federal laws that govern data privacy, is beyond the scope of these
rules” In other words, lawyers should also consider duties arising
under HIPAA and other laws intended to protect data privacy.
As to Rule 1.1 (Competence), before its recent amendment,
Comment [6] specified that, to remain competent, “a lawyer should
keep abreast of changes in the law and its practice” Now, a phrase
was added so Comment [6] reads “a lawyer should keep abreast of
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changes in the law and its practice, including
the benefits and risks associated with rele-
vant technology (emphasis added)” In other
words, without the amendment, a lawyer
already has a duty to keep up with technolo-
gy* and the model rule comment amend-
ment emphasizes that duty for all lawyers.

Ethics and
Technology:
Practical
Considerations
For Lawyers

So, what are some of the technology issues in 2013 for lawyers?
One step most lawyers probably have already considered might
be the security of the la