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Pro Bono
Congratulations to our members for

their generous spirit and support of pro
bono events! Your efforts have not gone
unnoticed. The American Bar Associa-
tion recently released the winners of
their 7th Annual National Celebration of
Pro Bono awards. This year, we received
the highest recognition for all three of
our bar association levels. The Alabama
State Bar was awarded first place for as-
sociations with 5,000+ members. The
montgomery County Bar association
was awarded first place for bar associa-
tions with members between 500 and
5,000 and the Tuscaloosa Bar associa-
tion was also awarded first place for bar
associations under 500 members. You
can’t get much better than this!

fred gray
Civil Rights leader and Tuskegee attor-

ney Fred Gray was recently honored as
part of the 60th Anniversary of the Mont-
gomery Bus Boycott. Fred, who is a past
president of our organization, was rec-
ognized in December at the Dexter Av-
enue King Memorial Baptist Church.
Speakers included Paulette Brown (pres-
ident of the American Bar Association),
Benjamin Crump (president of the Na-
tional Bar Association), U.S. Representa-
tive Terri Sewell and former Secretary of
State Hillary Clinton.

Fred was born in Montgomery on the
appropriately named Hercules Street.
Once he graduated from law school at
age 24, he returned to Montgomery,

where one of his first cases was repre-
senting Rosa Parks. Fred went on to
have a long career filing dozens of law-
suits against the State of Alabama and
its agencies to correct discriminatory
practices. The recognition Fred received
was well earned, and our bar likewise
honors him.

alabama food frenzy
In conjunction with the State Bar of

Georgia and Georgia’s Attorney General
Sam Olens, the Alabama State Bar and
Attorney General Luther Strange have
agreed to be participants in the 2016 Al-
abama Legal Food Frenzy. More than 1.8
million Alabamians need some form of
food assistance. Additionally, more than
one in four children in Alabama comes
from homes that experience food hard-
ships. Once school is out, children who
depend on access to breakfast and
lunch at school no longer have that.

P R E S I D E N T ’ S  P A G E

Lee H. Copeland
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This spring, the Alabama State Bar, Attorney General
Luther Strange and the Alabama Food Bank Association will
launch the Alabama Legal Food Frenzy. The event will be
held over a two-week period from April 25 through May 6.
Law firms across the state will compete to see who can raise
the most food and funds for each of Alabama’s eight re-
gional food banks. Beginning in March, your firm will have
the opportunity to register. Please check out http://allegal
foodfrenzy.org for details and updates. It is hoped that this
will accomplish two goals: at a time when the food banks
traditionally run low, we can add to their inventories and
help increase awareness of this growing problem.

Court funding
Our bar is exploring ways to help our court system estab-

lish a long-term funding solution and has held meetings with
members of the supreme court and the legislature about
this. The goal is for the court system to have a mechanism

that fully or partially funds costs, so that each year it does not
have to fight and claw for the necessary monies to operate.
We expect proposals to be coming in the next month.

Voting
The Board of Bar Commissioners approved for an outside

vendor to be hired to run and tabulate the annual elections
of the bar. This outside independent firm will be in place by
the next election cycle. It is envisioned that this company
will send out the ballots for the presidential race, as well as
the individual bar commissioner seats, and be responsible
for calculating the results.

annual meeting
Remember to mark June 22-25 on your calendar for this

year’s annual meeting at Sandestin Baytowne Wharf in Des-
tin. An array of exciting speakers has been lined up and I
hope to see you there! �
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Contact: Hal K. Cain, Principal Engineer
Cain and Associates Engineers & Constructors, Inc.

Halkcain@aol.com • www.hkcain.com
251.473.7781 • 251.689.8975



T
H

E
 A

l
a
b

a
m

a
 L

a
w

y
e
r

10 January 2016

At its meeting this past November, the
Board of Bar Commissioners amended
the state bar’s election rules that govern
the election of president-elect and the
commission. State bar President Lee
Copeland appointed President-elect
Cole Portis, Commissioner monet
gaines and staff member Justin aday
to review the election rules, which were
last amended in 2010, and recommend
appropriate changes to update or
streamline our election procedures.

Their recommendations, which were
adopted by the commission, covered the
following areas: 1) earlier deadline for
president-elect nominations, 2) earlier
time for publicizing president-elect candi-
dates and campaigning, 3) restructuring
of the Bar Election Supervision Committee

and its scope of authority, 4) the length of
the voting periods shortened and 5) a
method to determine the winner in the
event of a tie run-off election.

Earlier deadline for President-
Elect nominations

The previous deadline for president-
elect candidates to file their nominating
petitions was 5:00 p.m. March 1. The
deadline has now been moved to Febru-
ary 1. Petitions may be hand-delivered,
mailed or emailed, but the candidate
bears the responsibility to confirm its
timely receipt by the state bar. (Petitions
for commission races are still due the
last Friday in April, but commission can-
didates now have the responsibility to
verify they are timely filed.)

E X E C U T I V E  D I R E C T O R ’ S  R E P O R T

State Bar’s Election Rules
Improved and Streamlined

Keith B. Norman
keith.norman@alabar.org
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Earlier Time frame for Publicizing President-
Elect Candidates and Campaigning

Previously, candidates who qualified for office were an-
nounced in the May issue of The Alabama Lawyer and on the
bar’s website. Likewise, candidates could commence their
campaigns on March 1. The new amendment requires that
this information be published in the March issue of the mag-
azine and included on the website as well so members have
more time before the election period begins to consider the
candidates. Bar members will also receive an email with
each candidate’s information. Campaigning for the office of
president-elect can now begin February 1.

Bar Election supervision Committee 
restructured

Under the previous rules, the state bar Executive Commit-
tee supervised bar elections. The president will now appoint
five bar members to serve in this capacity. Moreover, the
committee’s scope of authority has been streamlined.

Length of Voting Periods shortened
Perhaps the most significant rule change has been short-

ening the length of voting to five days for both president-
elect and commission elections and run-offs. Elections will
now open on the third Monday in May and close at 5:00 p.m.

on the Friday of that same week. Before the rule change, bal-
loting remained open from the day the ballots became avail-
able (as soon as practicable after May 1) until the third Friday
of May. When necessary, run-offs will now be held during
the first week of June. Voting will begin on the first Monday
in June and conclude at 5:00 p.m. on the Friday of that same
week. The new rule not only shortens the voting period for
elections and run-offs by at least two and a half weeks, but it
also provides that an electronic balloting system be adminis-
tered by an outside vendor. This last provision was adopted
because there are now a number of providers who can ad-
minister elections more efficiently and cost-effectively than
our current electronic balloting system, which was designed
(more than a decade ago) and is administered by our staff.

determining Winner in Event of
run-off Election Tie

If a tie occurred in a run-off election (either president-elect
or commission), the previous rules were silent about how to
break the tie. An amendment has been added to address
this possibility.

These changes are effective and will be implemented for
the 2016 election cycle. To read or download and print a
complete copy of the election rules, please visit https://www
.alabar.org/assets/uploads/2014/08/Election-Rules-Master-
Copy-10-30-2015.pdf. �

Two Expertly 
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www.TLRClothiers.com
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OK, it won’t hurt our feelings if you
didn’t notice. Sometimes, though, guys
need a new sport coat or women need a
new dress, even if the old one still fits.

The same logic applies here. Your Edi-
torial Board decided to make a change
for 2016, updating the look of the cover
and the regular columns featured in each
issue. The old look was fine, but Margaret
Murphy and I sought a fresh one to go
with this new year. Of course, we collab-
orated with Noelle Buchannon of The
Finklea Group, Inc. (www.taplink.com),
who has used her creativity and design
expertise on every issue for almost 
25 years.

Noelle, Margaret and I gave the Editorial
Board three different styles from which
to choose a new design. The board over-
whelmingly chose the cover that you
now have in your hands. Please thank
your local Editorial Board member for
his or her stylish good taste!

While I have your attention, please
know that we are interested in receiving
articles from you. (Submission require-
ments are included in every issue.) Feel
free to contact me or anyone on the Edi-
torial Board if you have questions, ideas
or thoughts about articles that you
would like to submit to The Alabama
Lawyer. �

N O T E  F R O M  T H E  E D I T O R

Honk if You Like the
New Cover!

Gregory H. Hawley
ghawley@joneshawley.com
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300 North Dean Road, Suite 5-193 • Auburn, AL 36830

334.799.7843 • w w w . t a p l i n k . c o m

Logos

Websites

Brochures

Product Catalogs

Print Ads

Product Packaging

Sales Support Material

Trade Show Exhibits

Publication Design

Media Kits

Billboards

P.O.P. Displays

Professional Portfolios

Design and Marketing Services

a r T i C L E  s u B m i s s i O n  r E q u i r E m E n T s
Alabama State Bar members are encouraged to submit articles to the editor for possible

publication in The Alabama Lawyer. Views expressed in the articles chosen for publication
are the authors’ only and are not to be attributed to the Lawyer, its editorial board or the
Alabama State Bar unless expressly so stated. Authors are responsible for the correctness
of all citations and quotations. The editorial board reserves the right to edit or reject any
article submitted for publication.

The Lawyer does not accept unsolicited articles from non-members of the ASB. Articles
previously appearing in other publications are not accepted.

All articles to be considered for publication must be submitted to the editor via email
(ghawley@joneshawley.com) in Word format. A typical article is 13 to 18 letter-size pages
in length, double-spaced, utilizing endnotes and not footnotes.

A brief biographical sketch and a recent color photograph (at least 300 dpi)
of the author must be submitted with the article.
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An ownership interest in your law firm is often the single largest
asset of your estate. It usually provides the majority of income
and support for your family. Understanding, realizing, develop-

ing and implementing a succession plan for the law firm is critical to
your and your family’s continued well-being. This is because a law firm
can transition expectedly or unexpectedly through death, disability or re-
tirement. Accordingly, it is important to plot a course toward protecting
your business and minimizing the impact a change in ownership could
have on those who most depend on the firm.

Proper planning addresses a number of concerns, such as:

1. What is the liquidation value of the business in the event it has to be
sold under less than favorable circumstances? What value can be re-
alized in the event of a forced sale?

2. What are the short- and long-term financial impacts on your family?
How will your family survive without the income? How will the
family continue to maintain its standard of living?

3. What is the short-term impact on the business? Can the business meet
its short- and long-term cash needs? Can the business even survive?

4. What is the long-term impact on the business? Can the business be
transferred to a successor without negatively impacting business op-
erations and employees? Will the transferring shareholder realize
full value for the transfer?

These questions illustrate the critical need for the owner(s) of a firm to
plan properly before life-changing events occur. A buy-sell arrangement,
funded with life insurance and/or disability-income insurance, can be just
the tool to put this plan into action, with the help of your tax and your fi-
nancial-services advisors.

The Best
“Buy-Sell”
For Your Firm
By Daniel E. Drennen, II
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Problems for
The Surviving
Owners
The deceased owner’s heirs may:

• Insist upon an active role in
management–whether or not
they have the capability or
compatibility to manage.

• Insist on dividends being paid,
which may cause double taxa-
tion and impairment of the
firm’s ability to expand.

• Threaten to, or actually sell to
“outsiders.”

• Call for liquidation if they
can’t get their way–resulting in
the loss of jobs as well as the
loss of income-building and
wealth-building opportunities
for the surviving owners.

Employees may:
• Feel insecure and their morale

may sag, along with their 
productivity.

• Resign–further crippling the
firm, causing costly replace-
ment problems.

Creditors may:
• Tighten up on credit because

of the firm’s weakened and un-
certain condition.

Without a buy-sell agreement:
• Heirs are left with an asset of

real value that has no guaranteed
market, that they may be forced
to sell at a distressed price.

• Heirs have lost the deceased
owner’s salary, but will receive
no income to replace it.

• Heirs may encounter delays in
administration of the estate
caused by attempts to sell the
business.

Protect Your 
Business and 
Family

These undesirable consequences
can be minimized through the use
of a buy-sell agreement. A buy-sell
agreement is a legally binding con-
tract that requires one party to sell
and another party to buy a particu-
lar ownership interest in a business
in the event of the death, disability
or retirement of an owner. These
agreements may be used by any
type of business entity: sole propri-
etor, corporation, partnership, lim-
ited liability company (LLC), etc.
Under this arrangement, when an
owner dies, the agreement will as-
sure the prompt and orderly sale of
his or her interest in the business.
This benefits the deceased owner’s
family and heirs, and the surviving
owners of the business.

Two Preferred Types of Buy-Sell
Agreements for Law Firms with
Two or More Owners

1. Entity Plan
An entity-purchase buy-sell

agreement is a legal agreement be-
tween a business entity and its own-
ers. To illustrate how it works,
assume a business is owned equally
by A and B. They each enter into an
agreement with the business for the
sale and purchase of their respective
interests. Typically, the agreement is
binding in that it obligates both A
and B, and their estates, to sell, and

the business to buy, upon the death,
disability or retirement of either one
of them.

Entity plan funded with life 
insurance

The business entity procures a
life insurance policy on each
owner. The business is the owner,
beneficiary and premium payor of
each policy. Upon the death of an
owner, the proceeds are received
by the business. The business then
uses the funds to purchase the in-
terest of the deceased owner. The
value of the remaining ownership
interests is increased by the per-
centage amount of the purchase
price. If the business is a corpora-
tion, the plan is generally known
as a stock-redemption agreement.
In a partnership context, the plan
is called a liquidation of interest.

Advantages of entity plan
Generally, only one life insur-

ance policy per owner is needed to
fund an entity plan. The business
is responsible for the premium,
thus removing the burden of pre-
mium payment from the owners.
Upon the death of an owner, the
value of the interests held by the
remaining owners is increased by
the purchase price. Policy pro-
ceeds are received income-tax free
by the business.

2. Trusteed Cross-Purchase Plan
A trusteed cross-purchase plan is a

legal agreement between a third
party (the trustee) and the business
owners that provides for the planned
disposition of their ownership inter-
ests in the event of a death, disabil-
ity or retirement. The trustee acts to
carry out their obligations.
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Trusteed cross-purchase plan
funded with life insurance

An impartial third party is ap-
pointed and acts as custodian of the
insurance policies. To guarantee the
continued existence of the third
party, a corporate trustee may be se-
lected. Typically, the trustee should
be the owner and beneficiary of the
policy. The agreement may provide
that the trustee collects the premi-
ums from the insureds. Upon the
death of a business owner, the
trustee collects the death benefit
and distributes the proceeds to the
deceased business owner’s estate in
exchange for the ownership interest.

Advantages of using a trusteed
cross-purchase plan

An impartial third party is used
to oversee the agreement. If a
funding problem arises with one
of the owners, the trustee can no-
tify the remaining owners to alert
them of the situation. The policy
proceeds are received tax-free by
the trustee. Pursuant to the agree-
ment, he or she distributes the pro-
ceeds from the insurance policy to
the decedent’s estate in exchange
for the ownership interest. A well-
designed plan will guarantee that
the business owner’s family will
receive a fair price for the owner-
ship interest.

Advantages of life insurance
Life insurance can be beneficial

in funding a buy-sell agreement,
as it provides the business with the
funds when needed. The amount
of the premiums paid is normally
far below the purchase price, as
the cumulative premiums are gen-
erally a small percentage of the
total death benefit. The benefit is

paid on the death of a business
owner and, if structured properly,
is equal to the amount required
under the agreement. A variety of
insurance products exists to match
the owner’s and firm’s needs.

Life-insurance funding
Insurance owned by a corpora-

tion to fund a stock-redemption
plan is not directly included in the
insured stockholder’s estate. In the
absence of a binding buy-sell price,
the proceeds will be considered in
the valuation of the business and
will increase the estate-tax value
of the decedent’s interest. Buy-sell
agreements usually exclude life in-
surance in the buy-sell price, or re-
flect only the cash values, so this
is not an issue.

3. Factors to Consider: Entity 
Redemption v. Cross-Purchase
a) Death of a Partner or LLC

Member Dissolves the Entity
The death (or bankruptcy or ex-

pulsion) of any owner causes a
technical dissolution of a partner-
ship. Under Alabama law, this
technical dissolution also occurs
with an LLC. The remaining own-
ers must wind up the business,
collect accounts receivable, pay
debts and liabilities and distribute
cash and assets to the surviving
owners and the decedent’s estate.
Dissolution can be avoided by
providing that the surviving own-
ers will continue the partnership or
LLC, the decedent’s estate is enti-
tled to an accounting and distribu-
tion and the decedent’s estate is
not bound to continue as an owner.

b)Number of Insurance 
Policies

Only one life insurance policy
per insured is needed with an en-
tity plan, whereas multiple poli-
cies per insured are needed with a
traditional cross-purchase plan.

c) Ages and Ownership 
Interests of the Insureds

Often there are differences in
ages, insurability and proportion-
ate interests. An entity plan tends
to even out these differences since
the premiums come out of the sin-
gle partnership or LLC pot.

d)Partnership/LLC Income
Taxed to the Decedent

In entity plans, the purchase
price allocable to unrealized re-
ceivables and substantially appre-
ciated inventory may be taxable as
ordinary income, as well as pay-
ments for unstated goodwill.

A well-designed

plan will 

guarantee that

the business

owner’s family

will receive a

fair price for the

ownership 

interest.
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COLI
Tax-deferred growth, tax-free

death benefits and a wide range of
investment options make corporate-
owned life insurance (COLI) a com-
pelling alternative to improve your
firm’s financial position. Benefit lia-
bility financing can also help you
deliver on promises made to em-
ployees and enable your firm to pro-
vide competitive benefit programs.
Utilizing life insurance may offer
cost-recovery solutions and provide:

• a tax-efficient tool used to off-
set employee-retirement-pro-
gram and employee-benefit-
program liabilities

• an asset on your balance sheet

• an efficient tool for asset-and-lia-
bility management that can posi-
tively impact overall financials.

Corporate-owned life insurance
(COLI) is an attractive investment
alternative for buy-sell funding
and nonqualified benefits because
it allows the corporation to accu-
mulate an asset, in the form of
cash value, on a tax-deferred
basis. The use of COLI provides a
tax-free return through death-ben-
efit proceeds.

Insurance-funding solutions af-
ford the corporation the opportu-
nity to recover all costs associated
with a program, including lost
earnings on the premium deposits.
Cash value may be accessible via
withdrawals of cumulative pre-
mium to basis and policy loans. As
long as the loans are repaid
through the tax-free death-benefit
proceeds, no income tax is due on
the distributions.

Plans may book the cash value to
offset the accrued liability and pay
distributions from the corporation’s

current cash, recouping the cost
through the tax-free death-benefit
proceeds. By utilizing variable life
insurance products, firms can estab-
lish programs that allow the invest-
ment performance of the funding to
closely match the investment alloca-
tion selected by participants. The
participants’ investment choices can
mirror the returns of the funds of-
fered within the variable products.

Since the cash values are not sub-
ject to taxation during the accumu-
lation period, the corporation does
not need to pay the income-tax
costs incurred with mutual funds.
The full gain remains within the
asset, and enjoys the benefits of tax-
deferred growth and/or compound
returns. Therefore, the corporation
achieves improved after-tax results.

The corporation pays non-de-
ductible premiums, receives tax-de-
ferred cash-value accumulation and
tax-free death-benefit proceeds and
is able to book an asset to offset the
account-balance liability.

Much has been written about
COLI recently, and Congress has
affirmed that COLI is a useful
asset. Over the last 10 years, rules
have changed with regard to insur-
ability of the insured, how many
people may be covered on a per-
centage basis and how these poli-
cies are taxed depending on the
benefits the employer offers the
employee as part of the coverage.

With COLI, the corporation is
the owner, payor and beneficiary
of a life insurance policy on a key
employee. The premium is paid
with after-tax money, but the cash
usually grows tax deferred and the
company will ultimately recognize
tax-free death proceeds. The life
insurance is usually valued at its
cash surrender value, which is ad-
vantageous over normal pay-as-
you-go or mutual-fund funding.

Policies are purchased by a cor-
poration in conjunction with the
implementation of a SERP (sup-
plemental executive benefit plan),
or to help recover or finance the
benefit costs of their existing wel-
fare-benefit programs. These poli-
cies are an asset of the corporation
and can be very useful in funding
these benefit plans over the life of
the insured employee.

Unlike individual policies where
the cash surrender value is low in
the first year, the cash surrender
value of COLI policies is usually
close to the initial premium or
may even exceed it based upon the
crediting rate of interest in the first
year. Underwriting is limited and
there are even guaranteed-issue
policies (depending on the number
of insureds).

Insurance companies now hold
COLI in their investment portfolios
because it creates three advantages:

The use of

COLI provides 

a tax-free 

return through

death-benefit

proceeds.
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1) favorable impact to risk-based
capital, 2) favorable tax treatment
and 3) the ability to reposition bal-
ance-sheet assets.

There are two types of COLI
policies: general account and sepa-
rate account. A general-account
policy invests in the general assets
of the insurance company, and
credits a fixed rate of return based
upon the overall portfolio of the in-
surance company. Current general-
account rates of return average
between three to four percent. Gen-
eral-account policies are usually
subject to the claims of creditors in
the event of bankruptcy. A sepa-
rate-account policy is not subject to
the claims of creditors and usually
offers dozens of investment choices
in a number of asset classes with
several money managers.

The risk-based capital treatment
afforded COLI depends on the rat-
ing agency and whether the COLI
is a general-account or separate-
account policy. Insurance-rating
agencies place a COLI policy in
the same classification as a top-
rated bond, regardless of whether
it is a separate-account or general-
account policy. It gets the same
rating as the insurance company
that issues the COLI, even if the
separate account is used and pol-
icy assets are invested in equities.

Standard and Poor rates general-
account COLI similar to a highly
rated bond of a 10-year duration.
For separate-account COLI, one
“looks through” to the actual in-
vestments selected. When invest-
ing in COLI, some insurance
companies move their more
highly-rated equities into COLI to
significantly change their risk-
based-capital and tax status. Oth-
ers seek to duplicate the current

debt-to-equity ratio of their exist-
ing portfolio.

COLI earnings are not taxed un-
less the policy is surrendered.
They are, however, recognized as
income on the income statement
of the owner.

COLI affords the opportunity to
favorably reposition assets on the
balance sheet. There are classes of
assets that are treated with more
risk assessment than equities.
These include any hedging invest-
ment strategies, but insurance
companies prefer to keep hedging
assets to a minimum. The legal
justification for this type of COLI
transaction, insuring a company’s
key people, is IRC Sec. 101(j),
which was created by the Pension
Protection Act of 2006. �

Endnote
1. The author thanks Jacqueline Ellisor Wiggins, JD,

LLM, CLU, ChFC, Kathryn Wakefield, JD, LLM, CLU,
ChFC and Cynthia Brodeur, CLW, advanced sales
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in buy-sell-agreement life insurance funding, and
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Small Firms Poised to Thrive in
Today’s Legal Market

By Prof. Pamela Bucy Pierson and Emily Kornegay Price

This article is dedicated to the memory of our good friend, Tedford Taylor, 
who saw the future of the legal profession and knew it was good.
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Today’s legal profession is undergoing dramatic
changes. Attorneys who understand these
changes and adapt to them will thrive. Those

who do not will struggle. The changing legal market
presents opportunities for all law firms. This article
focuses on the opportunities uniquely presented to
small and solo practices. While there will always be a
need for large law firms and the work of the many ex-
cellent attorneys at such firms, the legal profession
today presents unprecedented opportunities for small
and solo firms.

Pyramids, Diamonds
And Starfish

The “Cravath” business model dominated American
law firms from the late 1800s until the 21st century.
Under the “Cravath” model, named for Paul Cravath, a
New York attorney, a law firm sought to hire the best
new lawyers it could, train its new hires in the firm’s cul-
ture, promote from within and reward its associates with
the “golden key” to partner status after associates had
proven themselves. Clients were loyal to a firm, remain-
ing with a firm as partners passed their clients on to the
associates who became partners. Under the Cravath
model, partners’ billing rates were roughly the same and
partners shared equally in the firm’s profits. The Cravath
business model resembled a pyramid, where new associ-
ates were plentiful and partnership positions less so.

Models 

• 
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Beginning in the 1980s and 1990s,
several factors contributed to the
erosion of the pyramid business
model. Businesses began growing
their in-house counsel offices and
keeping more work in house.
Clients became more cost-con-
scious. Because of available metrics,
clients could compare law firms’
billing rates, expenses, resolution
outcomes and time-to-resolution
and, accordingly, began shopping
around among law firms for the best
value. Some practice areas became
commoditized, leading to inequities
in the profitability of lawyers and
practice groups within a firm.

In response to these market reali-
ties, law firms created multiple
tiers of staffing: equity partners,
non-equity partners, of counsel,
senior associate, associate, contract
lawyer. The stability of the Cravath
model gave way to the diamond
business model with a small group
of equity partners at the top, a small group of associates
at the bottom and a greater number of lawyers, of mul-
tiple staff designations, in the middle.

Today, the successful business model of law offices is
a starfish, with a small group of equity partners in the
center of the starfish, and “arms” of the starfish consist-
ing of associates and contract lawyers, of counsel and
non-equity partners, outsourced legal and support serv-
ice, administrative staff and paralegals and affiliate law
firms. The starfish model is apt. A starfish grows back
an arm if it loses it. If a law firm no longer needs an
“arm” of services, it “sheds” that arm, only to “grow” it
again when the firm needs these services. Unlike the
pyramid or diamond business model, the starfish busi-
ness model is lean and nimble. Such versatility is essen-
tial in the legal market of today and the future.

There are at least three reasons small and solo prac-
tices are poised to thrive in a starfish business model:
technology, cost savings and the advent of multiple
support services. After reviewing why this is so, this
article addresses the startup checklist for any budding

small or solo firm and highlights
resources available.

Technology
With the advent of electronic

storage, e-discovery, social media
platforms and “back office” sup-
port services, technology makes it
possible for small and solo prac-
tices to handle large and complex
cases that previously and exclu-
sively were the domain of large
firms. Utilizing cloud-based stor-
age and document-sharing, a firm
can accomplish complex tasks by
hiring remote contract lawyers, cre-
ating work-sharing arrangements
with other firms and outsourcing
document analysis. When a task is
complete, a small firm can pivot to
the next case, unencumbered by
overhead expenses and salaried
support staff. Technology enables

small and solo firms to embrace the starfish business
model. As noted by Oscar M. Price, IV, who recently
opened his practice, Price Armstrong LLC:

“If you take the time on the front end to set up
the technology for your firm, you don’t need a lot
of staff, a big office space with a lot of conference
rooms or a library full of books. It is easier than
it’s ever been to go out on your own, be very pro-
fessional and do a very good job for your client.”1

Cost Savings
Clients increasingly shop around for the best value in

legal services. They need to do so and are able to be-
cause of cost and efficiency metrics allowing them to
compare law firms on billing rates, expenses, case reso-
lutions and time-to-resolution. Small firms can excel in
such comparisons. Whereas larger firms are often locked
into high overhead costs resulting from expensive office
space, payroll, unprofitable practice groups and lawyer
salary structures, small firms can support complex cases
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with lower overhead cost and their greater ability to
“ramp up and ramp down” depending on case load.

Clients can, and are, replacing large firms where at-
torneys charge a high billable hour rate with smaller
firms where attorneys can deliver high quality service
for a fraction of such rates. Eric Kobrick, deputy gen-
eral counsel for American International Group (AIG),
Inc., for example, spoke of small firms’ rate flexibility
when discussing AIG’s decision to leave large firms for
smaller firms: “Small firms, in general, are more flexi-
ble. They’re able to use rate flexibility, and still provide
excellent service.”2 Corporate Counsel, a publication
by and for corporate counsel, reported on the trend of
retaining smaller firms, noting that corporate counsel
had “come to think that they were throwing money
away by sending all their work to big firms.”3

Support Resources
The advent of available support resources allows small

and solo firms to compete as never before. Access to the
Internet and free case law databases like Casemaker
allow even the smallest firm to conduct sophisticated
and in-depth research that previously could be done
only by large law offices with their unlimited budgets
for Westlaw or Lexis and armies of associates. Social
media platforms allow firms of any size to create so-
phisticated websites and reach out to potential clients
nationwide. With such access, a savvy solo practitioner
can market herself as effectively as the largest law firm.

Today, production and analysis of metadata is a best
practice in many cases. The need for such production
has led to the growth of specialty firms with sophisti-
cated predictive analysis programs that perform docu-
ment analysis faster, cheaper, more accurately and
safer than humans can possibly provide.4 The growth
of such firms has, in effect, made it possible for small
law firms to handle complex cases they never could
have handled in the past. The ability to outsource doc-
ument analysis allows law firms of almost any size to
take on complex cases that previously were beyond
their manpower bandwidth.

The Alabama State Bar, through its Practice Manage-
ment Assistance Program (PMAP)and its director,
Laura Calloway, provides innumerable resources to help
small firms and solo practitioners on topics including

setting up a law firm, managing a practice, establishing
fees, avoiding conflicts of interest and budgeting, as
well as recommended resources (often with discounts
negotiated for ASB members).5 In 2015, the Alabama
State Bar created the Solo & Small Firm Section. The
section’s listserve provides the mentoring and guidance
of the equivalent of a virtual statewide law firm as
lawyers consult with each other (almost in real-time!)
on issues of law and office management.

Listed below are 10 topics that should be on every
budding small and solo firm’s startup checklist.

Law Firm Start-Up 
Check List
1. Establish a Clear Vision

A firm needs a clear, concise mission statement as well
as a core services statement, a target market plan and a
“firm ambiance” statement.6 Focusing a firm’s practice
aids in securing capital, creating effective marketing and
developing referral relationships. Firms should resist the
temptation to deviate from the firm vision. While it may
be tempting to welcome any and all work in a practice’s
uncertain early days, maintaining a clear vision will pro-
vide the bedrock for establishing a successful practice.

Law practice management experts7 note that “a suc-
cessful business should be planned out on paper well
before” a firm opens its doors, as it is a firm’s “roadmap
to the future,” and informs the bank that a practitioner is
adequately prepared to launch and establish a law prac-
tice.8 A law firm business plan should be a “concise and
organized summary” of a firm’s mission and strategy
and include “a general description of your business,
your financial plan, your management plan and your
marketing plan.”9 To assist in formatting a business
plan, the state bar’s PMAP provides a “Lawyer’s Guide
to Creating a Business Plan” which includes a step-by-
step software package and innumerable resources in the
program’s lending library.

2. select a firm name and Corporate
model

Of course, a firm needs a name–but what letters to
follow the name? A law firm may simply obtain a 
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federal “employer identification number” (EIN) and
exist as a solo practice. While “no entity form shields
a lawyer from personal liability for his or her own
professional negligence or that of lawyers he or she
immediately supervises, [the corporate organization]
affords some level of protection against the vicarious
liability for the professional negligence of other
lawyers in the firm…”10 To obtain this protection, one
must determine how best to incorporate.

In Alabama, a law firm may exist as: (1) a profes-
sional corporation (“PC”), (2) a limited liability corpo-
ration (“LLC”), (3) a limited partnership (“LLP”) or (4)
a limited liability limited partnership (LLLP”). The pro-
fessional corporation model was the first corporate
model available to law firms, and, accordingly, tradi-
tionally the most popular.11 While a PC allows some tax
savings on payroll taxation and funding retirement pro-
grams, it requires management of compensation flow
that may become cumbersome and difficult in a small
and growing entity.12 Moreover, a PC can pose issues as
a firm evolves, including arduous stock redemption pro-
cedures necessary to transition lawyers to and from
shareholder status, compensation that generally must be
tied to ownership rather than performance and complex
corporate formalities that must be observed.13

By contrast, while LLCs and LLPs lack some tax
benefits (i.e., regarding payroll taxes and funding of
pension benefits), these benefits often are of limited
applicability14 and, because LLCs and LLPs provide
flexibility in the financial management of a law firm
and movement of lawyers within it, these business
structures are viewed as preferable to PCs.15 However,
if a firm is already in a PC, it likely will want to re-
main a PC since conversion to another structure could
generate tax liability.16 Historically, there were differ-
ences between the LLC and LLPs structures involving
personal liability protections, but partial-shield LLP
statutes have fallen from favor, and now most states,
including Alabama, afford LLCs and LLPs the same
tax characteristics and personal liability protections.17

Unless business and tax law are your areas of ex-
pertise, it is wise to consult with an accountant or tax
attorney to determine which corporate model will best
fit your situation. Issues to be addressed include de-
termining rights of survivorship among partners, com-
pensation issues and structure, methods and

procedures for moving partners in and out of the or-
ganization, personal liability and insurance coverage
needed in the event of death of one partner that allows
other partners to “buy out” the deceased partner’s
share in the firm. To adequately assess these chal-
lenges, a good accountant, while an expense, should
be a necessary part of your start-up costs.

3. secure Capital and Create iOLTa 
account

Unless you intend to start with an established, income-
generating book of business, you likely will need to se-
cure capital. Rule 5.4(d) of the Alabama Rules of
Professional Conduct prohibits an outside investor from
investing in a law firm. Accordingly, unless you have
saved sufficient funds to pay overhead costs and case ex-
penses, you likely will need to approach a bank for ei-
ther a loan or a line of credit. Good preparation for this
meeting is essential. You will need a clear mission state-
ment and a business plan in which you describe your
projected overhead costs, expected income streams and
multi-stage goals (one-, two- and five-year projections).

Rule 1.15 of the Alabama Rules of Professional Con-
duct requires that a lawyer maintain an attorney trust
account to hold any money received on behalf of a
client or third party in connection with legal representa-
tion. Examples of such funds include earnest money
deposits, down payments for loan closings, settlement
proceeds or damage awards that have not yet been di-
vided and distributed between the lawyer and client or
advance payment for legal fees not yet earned.18 The
account must be held by an “eligible institution,” which
Rule 1.15 defines as a bank or savings and loan associ-
ation whose deposits are insured by the federal govern-
ment or an open-end investment company registered by
the Securities & Exchange Commission.

Rule 1.15 also requires that all attorneys establish
and maintain an IOLTA account. An IOLTA account is
an interest- or dividend-bearing trust account used to
deposit short-term funds for clients or third persons.
The interest or dividend proceeds benefit the Alabama
Law Foundation or the Alabama Civil Justice Founda-
tion. An attorney may elect to create a separate trust ac-
count for a client for whom he is holding a significant
sum, and in that instance, the client is entitled to the in-
terest proceeds; however, all attorneys are required to
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maintain an IOLTA account and
certify yearly its maintenance to the
Alabama State Bar. For more infor-
mation, see the article on the topic
at www.alabar.org/assets/uploads/
2014/08/BP-PMAP-AMB-TAH.pdf.

4. Procure Health and
malpractice insurance

The notion of abandoning the in-
surance benefits portion of a com-
pensation package unnerves many
potential small/solo practitioners.
With a little effort, however, obtaining health, disabil-
ity and malpractice insurance on the open market can
be easily and cost-efficiently accomplished.

To gain a general idea of the health insurance cover-
age available and possible costs, first go to
www.healthcare. gov. The Alabama State Bar also sug-
gests contacting independent insurance broker Insur-
ance Specialists, Inc. (doing business as ISI Alabama).
While the state bar does not offer a group health insur-
ance policy for small firms or solo practitioners, ISI
Alabama can procure individual policies, a firm group
plan and discount prescription cards. Additionally, ISI
Alabama offers accident and disability insurance, in-
cluding accidental death and dismemberment cover-
age, guaranteed issue comprehensive accident
coverage, long-term disability insurance and business
overhead expense disability coverage–all through Pru-
dential Financial, Inc. ISI Alabama also offers, through
Voya Financial, association life insurance plans, an op-
tion a small firm must consider in case of the unex-
pected loss of firm member. See ISI Alabama’s
website, www.isi1959.com, as well as www.alabar.org/
membership/member-benefits for more information.

While an attorney is not required to carry malprac-
tice insurance, it is, of course, a best practice to do so.
ISI Alabama offers brokerage of professional liability
insurance and has an application on their website
(www.isi1959.com). In addition, the ASB does not en-
dorse a specific professional liability carrier, but it
does provide a list of professional liability carriers at
www.alabar.org/programs-departments/practice-
management-assistance-program-pmap/professional-
liability-insurance.

5. determine Where to
invest resources

As with any startup business,
you will need to determine how to
best allocate limited resources as
you establish and grow your prac-
tice. This step may require asking
hard questions, and forgoing the
“trappings” that larger firms enjoy.
For example, an automated tele-
phone system, while less personal,
is far less expensive than a recep-
tionist–and just as effective at

recording messages. Or, one may opt for a virtual
phone system such as Ruby®Receptionists, which
provides a “bright, friendly team of live virtual recep-
tionists [with] top-notch service at a fraction of the
cost of an on-site receptionist.”19 Likewise, making a
habit of reviewing documents on a computer screen,
rather than printing them, will save in printing costs.
Maintaining case files digitally, rather than in paper
form, will also save printing costs, as well as the cost
of space to house them.

Technology is a powerful tool for firms that seek to
achieve greater efficiency while providing quality
representation. Investing in excellent technology,
while a significant initial expense, can enable a firm
to elevate itself and broaden its work capabilities
without committing to the long-term expense of addi-
tional support staff. Moreover, good technology is es-
sential for a small firm to protect its data and client
information. Rule 1.6(a) of the Alabama Rules of Pro-
fessional Conduct prohibits a lawyer from revealing
“information relating to representation of a client,”
and it is now commonly accepted that this duty ap-
plies to digital information as well.20 Law practice
management software program Clio, and others like
it, provide data protection from online threats such as
hackers, as well as data encryption–all within cloud-
based storage that eliminates the need for a space-eat-
ing server and the staff required to maintain it.

Best practices for secure cloud use include: encrypt-
ing files before they are loaded into the cloud (and en-
crypting emails that refer to cloud-stored documents);
terminating access to cloud storage documents once an

Technology is a 
powerful tool for
firms that seek to
achieve greater 
efficiency while

providing quality
representation.



T
H

E
 A

l
a
b

a
m

a
 L

a
w

y
e
r

26 January 2016

individual no longer needs access; ob-
taining (and reviewing) periodic re-
ports (from your cloud company) who
has accessed your data; avoiding con-
venience tools that compromise secu-
rity (such as limiting transfer ability
from cloud to device); logging off
when finishing a cloud project (rather
than simply exiting); not selecting “re-
member me” on your devices; consid-
ering two factor authentication
protocols (password plus use re-
stricted to a particular device) or bio-
metric access (password plus
fingerprint, voice or facial recognition
or eye scan).21

The Practice Management Assistance
Program provides other helpful tips to
consider when drafting a law firm
budget at www.alabar.org/assets/up
loads/2014/08/Budgeting-Tips-for-
Small-Firms.pdf.

6. Build a Website and 
Create a Web Presence

The Internet and social media can be a great equal-
izer for the small firm. A well-designed website and a
smartly executed social media marketing plan that
connects your webpage with Facebook and Twitter
accounts can elevate your firm well beyond its
small/solo status. Of course, an aesthetically pleasing,
easy-to-navigate website can be expensive to build
and maintain. Fortunately there are alternative ways
to build a site. If you are able to invest the time,
Rapid Weaver is an excellent program to build and
maintain a professional-looking website for a fraction
of the cost of hiring a web developer. If time or tech-
savviness prohibits this option, consider hiring a law
student with a web development background to build
a site. Law schools are full of such talent, and law stu-
dents, working part-time while in school, can be a
bargain for a firm. Once your website and social
media platforms are established, update them as a part
of your daily routine to keep your content fresh and
your firm high on the Google results page.

7. utilize Practice 
management Tools

As a small/solo practitioner,
you need the right tools to man-
age your practice, including
email, billing and accounting
software, document storage and
document hosting (depending
on your practice)–and all of
these tools need to integrate
with each other. Google Mail is
a good email platform that al-
lows you to use your firm name
as domain name, if available.
Clio is an excellent general
practice management program
with tools for file organization,
timekeeping, billing, data secu-
rity and encryption, productivity
reports and more. Quickbooks
aids with accounting and track-
ing expenses. Dropbox is a free
or inexpensive (depending on
upgrades) program that allows

you to store, edit and share documents within members
of the firm. The ASB Practice Management Assistance
Program provides a listing and summary of features for
software available for all of these needs.22

One potential expense to consider is document host-
ing. If your practice includes the production, storage
and review of large numbers of documents, you will
need to subscribe to a web-based document-hosting
platform. Logikull is a good choice and offers free tri-
als and several subscription options. Logikull, and
services like it, allow small and solo firms to store,
produce, search and review documents with speed
and ease, minus the expensive manpower required by
larger firms. Document hosting and production serv-
ices can be expensive, but prove less costly in the
long term than the additional associates, staff or space
a practice would otherwise require to review, organize
and house discovery documents.

Whatever software your firm chooses, take the time
to become proficient at using it. A comfort level with
technology tools is a must–practically, and ethically.

A well-designed
website and a

smartly executed
social media

marketing plan
that connects
your webpage
with Facebook

and Twitter 
accounts can 
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Alabama Rule of Professional Responsibility 1.15 re-
garding client files pertains to electronic retention,
storage and protection of client files. Ethics Opinion
2010-02 notes that when paper files are converted to
electronic format, some paper documents (“intrinsi-
cally valuable property”) cannot be destroyed; all
records maintained electronically “must be secured
and reasonable measures must be in place to protect
the confidentiality, security and integrity of the docu-
ment[s],” including necessary “installation of fire-
walls and intrusion detection software,” and all
electronically stored files must be backed up “onto
another computer or media that can be accessed to re-
store data in case the lawyer’s computer crashes, the
file is corrupted, or … office damaged or destroyed.”23

8. develop affiliation, Work-sharing
and referral relationships

Today, small law firms can handle large complex
cases by working with other firms. Such firm affilia-
tions are a key component of the starfish business
model. Affiliate arrangements allow firms to come to-
gether to complete larger tasks, but remain nimble and
pivot to something else when those tasks are complete.
Consider hosting an open house to introduce local col-
leagues to your firm and its mission. Develop relation-
ships with other lawyers who practice in areas similar
or complementary to your firm’s target area to build
symbiotic referral and work-sharing arrangements. Join
sections of the state bar relevant to your firm’s practice,
and participate in the section’s activities. The Alabama
State Bar established the Solo & Small Firm Section to
facilitate statewide networking for members of small
firms, to provide a forum to address problems and op-
portunities specific to small and solo practitioners and
to promote participation in state bar activities by small
firm attorneys. The section offers low-cost continuing
education courses and technology training, an email
discussion list and other networking opportunities and
a bank of law forms.24

9. Optimize the flexibility small firms
Provide to Change with the market

Small firms make it easier for law firms to transi-
tion to remain competitive. Sam Crosby, a founding

partner of Stone, Granade & Crosby PC of Daphne,
and Alabama State Bar president in 2007-2008, ex-
plains how his firm, now with 13 attorneys in three
offices, used to practice in oil and gas law (and now
does “zero” such law) and transitioned to other prac-
tices as needs arose–into plaintiffs’ workers’ compen-
sation and automobile accident representation, real
estate development, residential bankruptcy and, now,
economic development and litigation and probate and
business litigation. As practice areas dry up, lawyers
need to remake themselves and their firms. Crosby
explains:

“Without question it is important to be able to
remake yourself as a lawyer, be competitive in
the marketplace, and also provide value. It’s ad-
vantageous to be in a small firm and be able to
make the changes needed to meet the needs of
the public and your community. It is harder to
turn the Queen Mary than a small boat.”25

10. Let Your Priorities in Life guide
Your Practice

A small or solo practice allows lawyers more con-
trol over their lives. Lawyers in small firms can de-
cide whether to take on one case versus another, cut
back on the workload, ramp up the workload, who
they will work with, how much they want to spend on
overhead and how they will spend their time.
Nicholas W. Armstrong explained his decision and
that of his partner to open their own firm:

“Starting your own firm involves a lot of risk.
You work a lot of hours. But you don’t have as
much stress. You’re in charge and it’s less frus-
trating when you’re the one who’s wrong rather
than someone else who’s wrong. Setting up our
own practice allows us to prioritize our family
life. We get our work done, and we do it well,
and that requires a high level of commitment.
But it also means that if my kid is sick, I can take
care of my kid. That is one of the reasons we
made this choice to work for ourselves and set
up our firm the way we did.”26
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Conclusion
Today’s legal market is in a state of creative de-

struction. It creates opportunities for those lawyers
who understand the changes afoot and adapt to them.
It creates peril for those who do not. This article has
focused on the advantages today’s fluid legal profes-
sion brings to small and solo practices. Because they
are small and nimble, such firms are able to respond
quickly to changes in workload and trends in the legal
market. This is an asset. Regardless of the type or size
of law office in which one practices, however, one
thing has not changed about the practice of law and
never will. The late Tedford Taylor said it well:

“When people come to me they have a prob-
lem. It’s bigger than they can fix. It’s probably
bigger than anything they’ve dealt with. Some-
times they’re simple problems but the idea that I
can take that problem and resolve it is what
makes me feel good about what I do.”27 �
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Introduction
“When eating an elephant,” the

saying goes, “take one bite at a
time.” Historically, Alabama law
has granted to numerous interested
parties the right to redeem certain
pieces of sold real estate within
one year from the date of the sale.1

Parties with such rights under Ala-
bama law range from the devisee
of a debtor to the transferee of a
judgment creditor. In recent years,
professional trade associations
such as the Alabama Bankers As-
sociation (“ABA”) and the Ala-
bama Association of Realtors
(“AAR”) unsuccessfully lobbied
the Alabama Legislature to reduce
this redemption period. Eating the
entire elephant was unworkable.

Driven by industry data, and at
the urging of the ABA and the

AAR, the 2015 session of the Ala-
bama legislature “took one bite”
by overwhelmingly supporting a
measure that halved the redemp-
tion period for properties meeting
a specific, narrow definition. This
measure, now Act 2015-79, also
added a notification requirement to
the redemption law for the mort-
gagee who forecloses on property
fitting this definition. To prepare
practitioners for these changes,
which became effective on January
1, this article provides historical
background into how the final leg-
islative product was crafted, dis-
cusses the data used to drive the
legislative debate, includes a prac-
tical discussion of the new law’s
requirements and gives several
policy justifications for how reduc-
ing the redemption period will po-
tentially benefit all parties in the
real estate transaction.
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Historical 
Background

The State of Alabama was barely
21 years old when, in 1842, the
state legislature enshrined in statute
a debtor’s ability to redeem real es-
tate that was “sold under execution,
or by virtue of any decree in
chancery, or under any deed of
trust, or power of sale in a mort-
gage.”2 It would be another 127
years before the Alabama Legisla-
ture, in 1969, shortened the redemp-
tion period from two years to one
year,3 and yet another 46 years
until, in 2015, the one-year time pe-
riod was, for certain properties,
shortened to six months. Though
the ABA, AAR and other trade as-
sociations remained motivated to
reduce the length of the redemption
period, opponents of a shortened re-
demption period blocked all at-
tempts to change the law until the
2015 session. In fact, in the six reg-
ular sessions of the Alabama Legis-
lature immediately prior to the 2015
regular session, five bills were in-
troduced that would have reduced
the length of the redemption period,
and none of the bills ever made it
out of its house of origin.4

Although the earlier attempts
failed to pass, they kept the conver-
sation going. The annual ritual of
discussing legislation to reduce the
redemption period kept the idea
fresh in the minds of legislators
and, in the end, helped them better
understand the arguments on both
sides of the issue. The ABA and
AAR sought to reduce the redemp-
tion period because shorter re-
demption periods could lead to
increased real estate sales and more
real estate loans. Opponents relied

on two arguments to maintain the
status quo: On the one hand, oppo-
nents argued that the extended time
frame was a useful bargaining chip,
especially in commercial foreclo-
sure or buyout discussions. The
short-on-cash real estate developer,
for example, had a doubly better
chance of finding a project-saving
investor over a 12-month period
than he or she did over a six-month
period. On the other hand, oppo-
nents also believed that the longer
redemption period preserved the
slim chance that an original home-
owner whose property had been
foreclosed would come across a
major financial windfall and re-
deem his or her property before the
one-year expiration. On this point,
data showed quite clearly that Al-
abama’s redemption law was out of
step with the rest of the country and
was not working.

Data-driven 
Debate

The most comprehension reposi-
tory for real estate data in Alabama
is the Alabama Center for Real Es-
tate (ACRE), which collects and
maintains data on the state’s real
estate industry and provides unbi-
ased analysis on real estate trends.
The AAR commissioned ACRE’s
research division to analyze the ef-
fect of Alabama’s current foreclo-
sure redemption laws and provide
statistical research and data.5 The
ACRE analysis yielded two con-
clusions: (1) Alabama’s one-year
statutory right of redemption is a
minority view in the country and
(2) the number of foreclosed prop-
erties redeemed in Alabama is
shockingly low.

First, ACRE research showed that
Alabama is one of only 11 states6 to
have a meaningful post-sale one-
year redemption period.7 Addition-
ally, there are five states8 that have a
redemption right of at least 90 days
and less than 365.9 None of the
states surrounding Alabama, how-
ever, provide any meaningful post-
sale general redemption.10

Similarly, none of the states in the
“second ring” of Alabama’s neigh-
boring states–Louisiana, Texas,
Arkansas, Kentucky, West Virginia,
North Carolina and South Carolina–
have a right-of-redemption process
comparable to Alabama’s.11 Thus,
Alabama’s redemption statute is
both a minority view in the country
as well as unique to the southeast.

Second, even though the re-
demption option is, and has been,
available in Alabama, the redemp-
tion rate in the state is miniscule.
Foreclosure statistics from Fannie
Mae showed that during the pre-
ceding five years, only 55 out of
14,111 foreclosed properties in Al-
abama were redeemed, an annual
redemption rate of merely .4 per-
cent.12 For instance, there were
2,617 completed foreclosures in
Alabama in 2012 and 1,949 com-
pleted foreclosures in Alabama in
2013. In each year, there was a
total of eight properties redeemed.

ACRE’s research conclusively
showed that the standard redemp-
tion period around the country was
less than one year and that the
number of Alabama homeowners
affected by a reduced redemption
period would be microscopic, if at
all. Thus, if the needle could be
properly threaded–i.e., if the law
could be written so that it did not
threaten the commercial and agri-
cultural real estate industries–then
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maybe the legislature would finally
consider supporting legislation that
reduced the redemption period.

Act 2015-79
Sponsored by Senate Majority

Leader Greg Reed (R-Jasper), and
handled in the house of representa-
tives by Financial Services Com-
mittee Vice Chair Ken Johnson
(R-Moulton), Act 2015-79 (previ-
ously Senate Bill 124) was signed
into law by Governor Robert Bent-
ley on April 16 after passing the
senate by a vote of 34-0 and the
house of representatives by a vote
of 86-12. The new law, which be-
came effective January 1, 2016,
makes two substantial, data-driven
changes to existing law. First, the
law reduces the one-year length of
the redemption period to six months
for properties meeting a certain de-
scription. Second, the law requires
the mortgagee foreclosing on these
types of properties to notify the
mortgagor of his or her redemption
rights under Alabama law.

Affected 
Properties

The most important analysis
under Act 2015-79 is the determina-
tion of whether a particular piece of
property is subject to the standard
one-year redemption period or the
new 180-day redemption period.
After the sale of a piece of real es-
tate, if the property is “residential
property on which a homestead ex-
emption was claimed in the tax year
during which the sale occurred,” the
right of redemption may be exer-
cised within 180 days from the date
of the sale.13 This reduction is only

applicable if two additional caveats
are also met. First, as discussed
below, the mortgagor of the prop-
erty must be properly notified of his
or her redemption rights under Ala-
bama law. In fact, the 180-day pe-
riod cannot begin until the latter of
the date the notification is made or
the date of the sale. Second, if the
property was sold under a power of
sale contained in a mortgage or jun-
ior mortgage, pursuant to a statu-
tory power of sale with respect to

any mortgage or junior mortgage or
by virtue of a judgment rendered by
a court, the mortgage, junior mort-
gage or judgment must be dated on
or after January 1, 2016.

Importantly, by narrowly tailor-
ing the types of impacted proper-
ties, influential industry segments,
especially those representing com-
mercial and agricultural real estate
interests, would remain unscathed
by Act 2015-79. The historical
one-year redemption period still
applies to all other types of prop-
erties, such as residential homes
occupied by tenants or newly con-
structed neighborhoods where the
homes have not yet been sold.

The Four 
Notices

Some in the legislature won-
dered whether Alabama’s low re-
demption rates were caused by a
lack of knowledge on the part of
the foreclosed homeowner.

To address these concerns, legisla-
tors asked for the legislation to in-
clude a provision requiring an
affected homeowner to be notified
multiple times of his or her redemp-
tion rights under Alabama law.
Though these notification provisions
place additional responsibilities on
the mortgagee, the benefits of a
shorter redemption period should
outweigh any compliance burdens.

Under the old law, Section 35-10-
13 provided that a mortgagor must
be notified at least three times of
any upcoming foreclosure sale of
his or her property. The notification
was to be given in a newspaper
published in all counties in which
the land was located, and the publi-
cation must have appeared once a
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week for three successive weeks.14

Under Act 2015-79, if the sale in-
volves “residential property on
which a homestead exemption was
claimed in the tax year during
which the sale occurred,” the mort-
gagor must be notified of his or her
redemption rights at least four
times before the sale. Three of
those four times are concurrent
with the notification requirement of
Section 35-10-13; in other words,
the newspaper publication must in-
clude information about not only
the upcoming foreclosure sale but
also the mortgagor’s redemption
rights under Alabama law. The
fourth notification is mailed to the
mortgagor.

Specifically, the mortgagor who
signed the mortgage must receive
a notice substantially stating the
following:

Alabama law gives some per-
sons who have an interest in
property the right to redeem
the property under certain cir-
cumstances. Programs may
also exist that help persons
avoid or delay the foreclosure
process. An attorney should
be consulted to help you un-
derstand these rights and pro-
grams as a part of the
foreclosure process.

Act 2015-79 requires this notice
to be mailed to the mortgagor at
least 30 days prior to the date of
the foreclosure sale. The notice
must be mailed to the address of
the property subject to foreclosure
using certified mail with proof of
mailing. This same notice lan-
guage must also be included in the
notification by newspaper publica-
tion required by Section 35-10-13.
Though Act 2015-79 reduces the

one-year redemption period to 180
days for foreclosed residential
property on which a homestead
exemption was claimed in the tax
year during which the sale oc-
curred, the right-of-redemption pe-
riod could technically exceed 180
days for these properties, because
the redemption period cannot
begin until these four notices are
properly given. Importantly, a de-
fective notice, or the failure to
give notice, will not affect the va-
lidity of the foreclosure, including
the transfer of title to the property,
and any actions related to the no-
tice requirement must be brought
within two years after the date of
foreclosure.

Benefits of a 
Reduced 
Redemption 
Period

ACRE’s research and analysis
clearly showed that very few prop-
erties were ever redeemed in Ala-
bama. Yet the mere possibility of
redemption can produce negative ef-
fects on the lending and real estate
markets. For example, the one-year
redemption period worked against
the homeowner in at least two ways.
First, the lengthy redemption period
gave the homeowner a false sense
that he or she had ample time to
renegotiate the terms of a lending
agreement. Frequently, homeowners
would avoid uncomfortable conver-
sations with their lenders to the
point where, when the homeowners
finally approached the bargaining
table, they were confronted with a
snowball of fees that made a grace-
ful exit unworkable. Second, the
amount an investor is willing to pay
at a foreclosure auction is directly
tied to the redemption period. In
other words, the longer it takes for
the title to vest, the less the investor
is willing to pay. Conversely, the
shorter the vesting period, the higher
the investor’s bid. In this vein, a
longer redemption period actually
harms the very homeowners it was
designed to protect.

The shorter redemption period, on
the other hand, makes foreclosed
property more marketable, which
benefits surrounding neighborhoods’
property-owners. Currently, to en-
sure full recovery of their invest-
ment expenses in the unlikely event
of redemption, borrowers delay
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redemption 
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most property improvements until
after the expiration of the one-year
redemption period. Reducing that
period to six months will cut that
delay in half and jump-start the re-
habilitation process on foreclosed
properties, some of which have sat
idle for as little as nine and as long
as 18 months. The shorter redemp-
tion period means a greater cer-
tainty in the real estate market,
which will yield speedier and
greater investments in properties
and communities.

Conclusion
Cutting the redemption period in

half for certain residential proper-
ties will have a positive impact on
homeowners, investors and neigh-
borhoods across the state. By nar-
rowly tailoring the new law so that
it affects a small universe of prop-
erties and provides ample notifica-
tion to the foreclosed homeowner,
legislators made certain that
changing Alabama’s redemption
statute for the third time in 173
years will harm few, if any, Ala-
bama homeowners. Simply put,
the passage of Act 2015-79 was a
major step forward for Alabama’s
lending and real estate markets.
This incremental modification–a
“bite of the elephant,” if you will–
was well worth the efforts of the
ABA and the AAR.15 �
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George Carlin’s clever one-liner about his approach to everyday
life is not only followed by free-spirited comedians, but it is also
the mantra of some business owners. Take a business that begins

with a brilliant idea, a cutting-edge product or a unique service developed
by two business partners who decide to form a company. For different rea-
sons, ownership of the company is split 60/40, creating majority and mi-
nority owners. The majority owner assumes the roles of company
president and chair of the board of directors. Everything is going great,
until one day the owners disagree on a big decision, and then later, several
smaller decisions. Things snowball, and the majority owner begins to uni-
laterally run the company, terminates the minority’s employment, stops
sharing the company’s profits and cuts off the minority’s access to credit
cards and bank accounts. The minority owner has no control, needs a pay-
check and has no way to sell his minority interest to anyone other than the
majority owner, who is happy to buy the same at a deep discount. This is a
clear-cut example of how a majority owner can use his or her control to
oppress and squeeze out a minority owner. It happens every day, regard-
less of laws designed to prevent it. Those laws are many times considered,
in George Carlin’s words, mere suggestions to majority owners.

Minority Oppression in 
Limited Liability Companies:
The Birth of a New Claim or a Hole in the Law?

By Douglas B. Hargett and G. Bartley Loftin, III

“I don’t like to
think of laws as

rules you have to
follow, but more
as suggestions.”

George Carlin
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Minority shareholders in closely-held corporations
can file a claim for corporate oppression and squeeze-
out against abusive majority shareholders to remedy
these actions. In Alabama, however, no clear legal
precedent can be found, neither statutory nor common
law, authorizing minority members of a limited liabil-
ity company (LLC) to pursue an oppression claim
under Alabama law. Alabama caselaw discussing op-
pression in LLCs is non-existent, which the Alabama
Supreme Court alluded to in DGB, LLC v. Hinds.1

Caselaw addressing LLC member disputes where op-
pression might have been raised is scarce. Alabama
trial courts are left considering competing arguments
in different cases involving oppression in LLCs,
which has and will continue to lead to inconsistent
rulings throughout the state at the trial level. This arti-
cle discusses many of the arguments for and against
the recognition of an oppression claim in the LLC
context, taking into consideration standing precedent
in closely-held corporation oppression cases.

What is Minority Oppression
And Squeeze-Out?

The genesis of corporate oppression or squeeze-out
can be found in the 1978 decision of the Alabama
Supreme Court in Burt v. Burt Boiler Works, Inc.2 The
claim has evolved over the last 37 years, but the basic
tenets of a corporate oppression claim set out in Burt
remain intact: “Majority shareholders owe a duty to at
least act fairly to the minority interests, and the major-
ity cannot avoid that duty merely because the action
taken was legally authorized.”3 Majority shareholders
cannot “deprive the minority shareholders of their just
share of the corporate gains.”4 Oppression typically
occurs when majority shareholders assume the multi-
ple roles of owners, directors and officers, creating
the perfect environment for majority dominance over
the minority. The only thing needed is a catalyst (e.g.,
disagreement, greed or something else) to trigger the
majority to abuse their power. This scenario leads to
minority shareholders being denied a “voice in the
operation of the business,” deprived of “income from
their interest in the business” and “holding stock
which pays no dividends and which cannot, as a prac-
tical matter, be sold.”5 As the terms suggest, majority
shareholders can use their control to “oppress” (i.e.,

unfairly or unjustly use authority or power to prevent
others from enjoying their rights) or “squeeze out”
(i.e., actions taken in an attempt to eliminate or reduce
an interest) minority shareholders.6

Because closely-held companies are owned or con-
trolled by a few individuals, unlike public or widely-
held corporations, oppression in closely-held
corporations was established in “recognition that a
close corporation enterprise often ‘acquires many of
the attributes of a partnership or sole proprietorship
and ceases to fit neatly into the classical corporate
scheme.’”7 Shareholders in closely-held corporations
view themselves as business partners who will share
in the company’s gains; however, majority sharehold-
ers and members can systematically discriminate
against the minority by refusing to pay distributions,
bonuses and salaries, excluding the minority from po-
sitions and eliminating other privileges and benefits.8

Oppression claims are often evaluated by comparing
the benefits received by the majority to the benefits
distributed to the minority to determine whether the
company’s gains have been proportionately shared.9

Oppression’s Growing Pains:
More Questions than Answers

There has been much debate about the nature of a
shareholder oppression claim, leading to more ques-
tions than answers. Oppression is now almost four
decades old in Alabama. By legal standards, oppres-
sion is still in its infancy when compared to other
claims that have developed since the formation of Al-
abama’s judiciary system two centuries ago. Oppres-
sion has had its fair share of growing pains since Burt.
Considerable time has been spent by practicing attor-
neys, legal scholars and Alabama courts attempting to
develop a workable, consistent body of law by review-
ing and, in many instances, adopting oppression prece-
dent from other jurisdictions, and comparing and
contrasting oppression with similar causes of action in
Alabama. Some early questions concerned whether
oppression was a contract or tort claim, whether op-
pression was a derivative claim that must be brought
on behalf of the company or a direct claim that can be
asserted by and against an individual shareholder and
whether a separate claim for oppression was necessary
because the claim arguably falls under the umbrella of
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established breach of fiduciary duty
law.10 Even with decades of legal
precedent, there are still conflicting
answers to these questions. The side
of the case an attorney represents
(plaintiff or defendant, minority or
majority, company or shareholder)
will likely determine the answers he
or she gives when arguing these is-
sues before trial and appellate
courts, and there is legal authority to
support most positions taken.

This is not the case in the LLC
context. To the contrary, there is no
direct legal authority in Alabama
that can be used to analyze a claim
for oppression of a minority mem-
ber of an LLC because this claim
has not yet been formally recog-
nized by Alabama appellate courts.
Common sense and general princi-
ples of fairness and equity lead to
the conclusion that the tactics used
by majority shareholders in closely-
held corporations can also be used
by majority or controlling members
of LLCs to oppress and squeeze out
minority members. If a claim for
minority oppression of LLC mem-
bers is authorized in Alabama, ex-
isting corporate oppression law can
be borrowed and tweaked by courts
to resolve future cases and ease the
growing pains associated with this new claim. How-
ever, the statutory framework governing LLCs, which
does not contain an express duty owed by the majority
to the minority, combined with the overtly contractual
nature of the LLC entity, may lead courts to altogether
dismiss this claim.

DGB, LLC v. Hinds: A Hole in
The Law and Need for Clarity

Both proponents and opponents of a cause of action
for minority oppression of LLC members frequently cite
Hinds, a June 30, 2010 decision of the Alabama
Supreme Court. In Hinds, three individual investors

owned a 100 percent interest in DGB,
LLC. DGB, LLC, in turn, owed a 40
percent minority member interest in
Bon Harbor, LLC. The controlling 60
percent majority ownership interest
of Bon Harbor, LLC was owned by
other members. DGB, LLC and its
three members asserted a cause of ac-
tion for what they called “shareholder
oppression” related to oppressive ac-
tions allegedly taken by the majority
members of Bon Harbor, LLC that
harmed the minority’s interest in a
multi-million dollar real estate devel-
opment.11 In support of their oppres-
sion claim, DGB, LLC and its three
members relied on § 10-12-21(h), the
predecessor to § 10A-5-3.03(h), argu-
ing that “‘[a] member shall discharge
the duties to a member-managed
company and its other members
under this chapter or under the oper-
ating agreement and exercise any
rights consistently with the obligation
of good faith and fair dealing.’” Re-
fusing this argument and affirming
the trial court’s dismissal of the op-
pression claim, the Alabama Supreme
Court stated that the “investors have
not cited any Alabama authority
showing that § 10-12-21(h) applies
… or that 10-12-21(h) supports a
claim of ‘shareholder oppression.’”12

In its analysis and holding, the court’s silence is deafen-
ing. The court did not hold in favor of or against the
recognition of a claim for minority oppression of LLC
members in Alabama. The court did not decide in the af-
firmative or negative that majority LLC members owed
a duty to act fairly to the interests of minority LLC
members. Rather, the court was silent on these issues,
and limited its reasoning for affirming the dismissal of
the oppression claim, stating: “It is not the function of
this court to do a party’s legal research or to make and
address legal arguments for a party based on undelin-
eated general propositions not supported by sufficient
authority or argument.”13 This conclusion revealed the
gaping hole in the law when it comes to oppression in
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LLCs. In effect, the Alabama
Supreme Court in Hinds left the door
open for minority LLC members to
pursue a cause of action for oppres-
sion and squeeze-out in future cases
if additional or different legal argu-
ments are made, but would not as-
sume that an actionable claim existed.

Three weeks before Hinds was
decided, the United States Bank-
ruptcy Court for the Northern Dis-
trict of Alabama reached an entirely
different conclusion in In re Dixie
Pellets, LLC.14 There, minority
members of Dixie Pellets, LLC
filed a lawsuit against the majority,
controlling member, Harbert DP,
LLC, in Alabama state circuit court.
Dixie Pellets, LLC later filed a vol-
untary petition for relief with the bankruptcy court,
resulting in the state court lawsuit being removed to
bankruptcy court and pursued in an adversary pro-
ceeding. The minority members of Dixie Pellets, LLC
alleged that the majority member oppressed and at-
tempted to squeeze them out of the LLC by allowing
additional capital to be infused into Dixie Pellets,
LLC that required repayment at an excessive rate of
interest. In its motion to dismiss the oppression claim,
the majority member argued that the minority mem-
bers’ claim was derivative in nature and could not be
asserted by the individual LLC members as a direct
action. Without addressing whether there is a valid
cause of action for oppression in the LLC context or
pointing to a specific fiduciary duty as the court did in
Burt, the bankruptcy court simply cited to longstand-
ing closely-held corporation law, stating: “Alabama
courts ‘recognize oppression and squeeze-out as a dis-
tinctly individual and direct cause of action.’”15 By
taking this approach, in stark contrast to the Alabama
Supreme Court, the bankruptcy court put less empha-
sis on the type of entity and owners involved in the al-
leged oppression, and placed greater weight on the
alleged conduct of the majority and oppressive impact
on the minority. Moreover, unlike the Alabama
Supreme Court in Hinds, the bankruptcy court in
Dixie Pellets considered the oppression claim asserted
by minority LLC members without determining

whether such a claim had been for-
mally authorized by Alabama ap-
pellate courts in the LLC context.

Hinds and Dixie Pellets were de-
cided in different jurisdictions with
neither case setting binding prece-
dent for the other to follow, but the
complete opposite outcomes
reached by the two courts illustrate
the recurring conflict that state trial
court judges and practicing attor-
neys face when a minority oppres-
sion claim is alleged by an LLC
member. With the Hinds conclusion
on oppression in LLCs remaining
unaddressed, uncertainty will con-
tinue until the issue is settled by Al-
abama appellate courts or by the
Alabama legislature. Until clarified,

trial court judges must continue to sort through the ar-
guments made on each side, leaving attorneys to
argue their cases to the benefit of one client and other
times failing to another client’s detriment, even
though the cases present virtually indistinguishable
facts and the same legal question–does a cause of ac-
tion for minority oppression exist in LLCs?

Silence of the LLC Statutes
And Limit of Fiduciary Duties

LLCs and closely-held corporations are creatures of
statute, meaning that the formation and governance of
these entities are controlled by the applicable sections
of the Alabama Code.16 Alabama Code § 10A-2-8.31
of the Alabama Business Corporation Law, Alabama
Code §§ 10A-2-1.01, et seq., states that: “sharehold-
ers exercising control … whether by reason of owner-
ship of a majority, or other controlling, interest” have
“fiduciary obligations” to minority shareholders, and
damages, an injunction and other relief may be
awarded to prevent or remedy “oppression” by major-
ity or controlling shareholders.17 The language in this
statute conveys a clear message: in corporations, ma-
jority shareholders’ feet can be held to the fire if they
oppress minority shareholders. There is an express
statutory basis created by the legislature protecting
minority shareholders from oppression and imposing
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‘recognize 

oppression and
squeeze-out as 

a distinctly 
individual and 
direct cause of 

action.’”



T
H

E
 A

l
a
b

a
m

a
 L

a
w

y
e
r

www.alabar.org 41

a fiduciary duty on majority or controlling sharehold-
ers to treat minority shareholders fairly. The language
of this statute first appeared in Alabama Code § 10-
2B-8.31, the predecessor to § 10A-2-8.31, in 1994,
and codified the shareholder oppression cause of ac-
tion established in Burt. The second comment to § 10-
2B-8.31 stated the reason for statutorily adopting
minority shareholder oppression as follows:

It is noteworthy that the provision applies to ma-
jority or controlling shareholders, to the extent fi-
duciary duties may be imposed upon them, as well
as directors, officers, and employees of a corpora-
tion. There is a recent line of cases involving pro-
tection of minority holders against “freeze-out”
activities by the majority, where, in small, closely-
held corporations, a standard breach of fiduciary
duty closer to that of partners is suggested.18

Thus, the “recent line of cases” (i.e., common law
created by Alabama courts prior to 1994) led the legis-
lature to create a statutory fiduciary duty in favor of
minority shareholders because the relationship between
shareholders in closely-held corporations was, for all
practical purposes, a partnership. The legislature’s mo-
tivation for recognizing oppression in closely-held cor-
porations by statute is important because the initial
Alabama LLC Act also went into effect in 1994, creat-
ing the LLC entity in Alabama to offer business owners
“the corporate characteristic of limited liability com-
bined with the favorable tax treatment afforded to part-
nerships.”19 However, no anti-oppression statute was
inserted into the Alabama LLC Act in 1994, and one
has not been included in subsequent versions.

The current Alabama Limited Liability Company Law
(ALLCL), Alabama Code §§ 10A-5-1.01, et seq., pro-
vides that “[a] member owes to the company or its other
members the duty of loyalty and duty of care ….”20

None of the LLC statutes impose a duty on a majority
member to consider the effect of his or her actions on a
minority member before acting, and the word “oppress”
is not used in any form. In fact, § 10A-5-3.03(i) states
that a “member of a member-managed company does
not violate a duty or obligation under this chapter or
under the operating agreement merely because the mem-
ber’s conduct furthers the member’s own interest.” An
oppression claim would seem to conflict directly with
this subsection of the statute. Moreover, the Alabama

Supreme Court previously held in Hinds that the duty of
“good faith and fair dealing” set out in Alabama Code §
10A-5-3.03(h) did not, standing along, create a claim for
minority oppression in the LLC context. Proponents ar-
guing for a cause of action for minority oppression in
LLCs, therefore, find little help in the plain language of
the ALLCL, and will find no additional assistance in the
new ALLCL of 2014.21

Common “Seeds” of 
Oppression in LLCs and Other
Closely-Held Businesses

While there is not a statutory duty forbidding major-
ity or controlling LLC members from oppressing mi-
nority LLC members, make no mistake that LLCs,
just like closely-held corporations, are equally suscep-
tible to oppression. The chosen legal structure does
not lessen the likelihood of oppression in a small
company, irrespective of whether the entity is an
LLC, closely-held corporation, partnership or sole
proprietorship. The leading treatise on oppression,
O’Neal and Thompson’s Oppression of Minority
Shareholders and LLC Members, sums up the
dilemma faced by minority owners of LLCs and other
small businesses as follows:

LLCs are now set up to follow the experience of
close corporations where participants similarly
chose the corporation for liability and tax rea-
sons and encountered unexpected problems
down the line after a falling out among the par-
ties when the corporate norms led to uses of cen-
tralized power that did not match the
expectations of the parties. ‘In short, the factors
that contribute to a failure to effectively contract
for protection in the close corporation are likely
to produce the same outcome in the LLC. Those
factors stem primarily from the traits of small
business owners and the small business setting
itself, rather than from characteristics of the legal
structure that is used to conduct the business.’

* * * * *

[C]ourts regularly refer to both partnership and
corporate precedents in interpreting LLC
statutes…. It is not unusual for courts to simply
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apply corporate law precedent and actually label
the LLC as a corporation without acknowledg-
ment of the difference…. LLCs have the same
‘seeds’ of oppression discussed elsewhere in this
treatise–a lack of market for ownership interests
and no exit via the statute, an intimate multifac-
eted relationship between the parties and statu-
tory norms or contractual settings permitting
exclusive majority control that may be difficult
to square with parties’ expectations. To that ex-
tent, oppression discussions common to close
corporations recur in LLCs.22

Every small or closely-held business having more
than one ownership group that is divided into major-
ity and minority classes is susceptible to oppression–a
reality accepted by different jurisdictions around the
country.23 This provides a strong, common-sense rea-
son for acknowledging a cause of action for oppres-
sion in the LLC context.

“Specific Type” of Fiduciary
Duty Owed by Majority to
Minority Members

Burt was the seminal case in Alabama establishing a
claim for shareholder oppression, and has served as the
foundation and jumping-off point for the analysis of
subsequent oppression cases. To understand oppression
law in Alabama and determine if it should apply to
LLCs, one must look to the reasoning of the Alabama
Supreme Court at the time the cause of action was cre-
ated. The court in Burt defined oppression as a breach
of fiduciary duty–then a common law, judicially-cre-
ated fiduciary duty owed by majority shareholders to
minority shareholders–in the following manner:

‘Where several owners carry on an enterprise to-
gether (as they usually do in a close corporation),
their relationship should be considered a fiduciary
one similar to the relationship among partners. The
fact that the enterprise is incorporated should not
substantially change the picture…. [C]ontrolling
shareholders, in some circumstances at least, owe
fiduciary duties to the minority shareholders … and
the courts will require them (whether they act in
their capacity as shareholders or through directors
or officers whom they control) to observe accepted

standards of business ethics in transactions affect-
ing rights of minority shareholders.’ …. The major-
ity has the right to control; but when it does so, it
occupies a fiduciary relation toward the minority,
as much so as the corporation itself or its officers
and directors.’”24

In Brooks v. Hill, the Alabama Supreme Court ex-
pounded upon the fiduciary duty created in Burt, stat-
ing that the oppression claim was meant to be a
remedy for “a more specific type of unfairness” than
that of a standard breach of fiduciary duty by an offi-
cer or director.25 Thus, a run-of-the-mill breach of fi-
duciary duty claim against officers or directors for
violating the duties of loyalty and care, which could
be brought on behalf of the corporation derivatively
or in some circumstances as a direct claim, was
deemed insufficient to address the harms caused by
oppression. This is because oppression results from a
unique, specific “fiduciary duty running directly from
shareholder to shareholder in a close corporation,” re-
sulting in direct injury to a minority owner.26

It is important to keep in mind that, when analyzing
whether a minority oppression claim should be accepted
in the LLC context, a cause of action for minority op-
pression is in the same legal family as breach of fiduci-
ary duty. Alabama courts have, on several occasions,
allowed a direct cause of action for breach of fiduciary
duty against majority or controlling LLC members in
cases where a claim for minority oppression could have
been asserted but, for whatever reason, was not.27 While
none of these cases went so far as to adopt a claim for
minority oppression in the LLC context, Alabama ap-
pellate courts in Harbison v. Strickland and Polk v. Polk
borrowed from Brooks and Fulton v. Callahan, founda-
tional shareholder oppression cases in Alabama, as well
as general closely-held corporation law, to reach the
conclusion that the controlling member of an LLC
owed fiduciary duties to the non-controlling member
comparable to the fiduciary duties owed in corpora-
tions, partnerships and limited partnerships.28

The court in Harbison stuck to the fiduciary duties
stated in the LLC’s operating agreement, and the du-
ties of loyalty, care and good faith and fair dealing
that the court deemed implicitly incorporated into the
operating agreement from the Alabama Code. Had a
minority oppression claim been asserted in Harbison,
it may have provided the Alabama Supreme Court
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with a prime opportunity to resolve
this issue in the LLC context.

In Hinds, the Alabama Supreme
Court dismissed the minority oppres-
sion claim for lack of supporting
legal arguments, but it reversed the
trial court’s dismissal of the breach of
fiduciary duty claim, finding that a
special “fiduciary and confidential re-
lationship” exists between LLC
members “as reasonably to inspire
confidence that [a controlling mem-
ber] will act in good faith for the
other’s interests,” particularly where
the controlling member has “influ-
ence or superiority over the other,”
“the parties do not deal on equal
terms,” “an unfair advantage is possi-
ble” and “dominion may be exercised
by one person over another.”29 This
language is remarkably similar to that
used by Alabama courts to describe
oppression and the relationship be-
tween majority and minority business
owners. The court in Hinds went be-
yond simply citing to the fiduciary
duties in the operating agreement and
the implicit duties of loyalty, care and
good faith and fair dealing, and ex-
tended the fiduciary duties of LLC
members described in Harbison to in-
clude new common law duties. The
language used to explain the “fidu-
ciary and confidential relationship”
between majority and minority LLC
members in Hinds is virtually identi-
cal to the “specific type” of fiduciary
duty described in the long line of shareholder oppression
cases beginning with Burt.

Courts in other jurisdictions have reached similar con-
clusions, allowing direct claims by minority LLC mem-
bers against majority or controlling members. In a Utah
case, Banyan Inv. Co., LLC v. Evans, the majority mem-
ber of an LLC argued that the minority should not be al-
lowed to pursue a direct action against individual
officers because Utah’s closely-held corporation excep-
tion allowing a direct action by a minority shareholder

against a majority or controlling
shareholder (equivalent to share-
holder oppression in Alabama) did
not apply to LLCs.30 The Utah Court
of Appeals shot down the majority
member’s argument, noting that
while a standard breach of fiduciary
duty claim is derivative in nature and
belongs to the corporation, an LLC
member should be allowed to pursue
a direct action when the injury is
“distinct” from that suffered by the
company, just like shareholders of
closely-held corporations, because
the “similarities between corpora-
tions and LLCs makes it illogical to
limit the exception to corporations.”31

The Road Ahead
For Minority LLC
Members

As Alabama law currently stands,
minority LLC members cannot pur-
sue a cause of action for minority op-
pression against a controlling or
majority member. An oppressed LLC
member is limited to asserting claims
for breach of the operating agree-
ment, statutory violations of the du-
ties of loyalty, care and good faith
and fair dealing and breach of fiduci-
ary duty against officers or directors.
Hinds left the door open for Alabama
appellate courts to recognize a cause
of action for minority oppression in

future LLC cases. Good arguments can be made for and
against a new claim to benefit oppressed, minority LLC
members. The close legal relation between LLCs and
other closely-held businesses that already allow a cause
of action for oppression, combined with the significant
overlap of language used by courts to describe the rela-
tionship of minority and majority owners across differ-
ent entities, will make it difficult for Alabama courts to
draw a distinction and avoid adopting minority oppres-
sion in LLCs. Regardless of the ultimate decision by 

LLCs have the same
‘seeds’ of oppression
discussed elsewhere

in this treatise–a
lack of market for

ownership interests
and no exit via the

statute, an intimate
multifaceted 
relationship 

between the parties
and statutory norms

or contractual 
settings permitting
exclusive majority

control that may be
difficult to square

with parties’ 
expectations.
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Alabama appellate courts, the need for clarification is
obvious. The rights and interests of minority and major-
ity LLC members alike are being decided inconsistently
every time a motion to dismiss or motion for summary
judgment is granted or denied by trial courts throughout
Alabama who view minority oppression in the LLC con-
text differently and have no clear precedent to follow. �
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rECEnT CiViL dECisiOns

From the Alabama 
Supreme Court
fictitious Parties; relation Back; state immunity
Ex parte Talbott, no. 1140596 (ala. sept. 30, 2015)
Petition for mandamus granted, directing trial court to grant motion to dismiss.
Claims subject to two-year statute asserted against parties substituted for fictitious
entities were time-barred because (1) plaintiff failed to show she was unaware of the
identities of the defendants when she filed the original complaint, (2) the original
complaint did not describe the fictitious parties’ conduct and (3) plaintiff did not ex-
ercise due diligence in ascertaining the identities of the parties. Other claims (by ex-
professor at University of South Alabama against co-employees) were barred by
section 14 immunity because plaintiff admitted that the logbook belonged to USA,
and thus the complaint for damages and return of the logbook was against the State.

Public Employment; Employment Law
Johnson v. City of Mobile, no. 1140433 (ala. sept. 30, 2015)
In Title VII retaliatory discrimination and ADA case, EEOC findings are merely an item
of evidence, which can be weighed against other evidence, and are not entitled to
preclusive effect. Trial court’s no-retaliation determination was not clearly erroneous,
because unsatisfactory job review, without tangible consequences, was not adverse
employment action.

Public Employment
Ex parte Hampton, no. 1140341 (ala. sept. 30, 2015)
Section 14 immunity barred money damage claims by non-tenured teacher against su-
perintendent because superintendent cannot make termination decisions unilaterally.

arbitration; Capacity (nursing Home Contracts)
Diversicare Leasing Corp. v. Hubbard, no. 1131027 (ala. sept. 30, 2015)
PR of profoundly intellectually disabled decedent filed wrongful death action against
facility operator. In his admission documents, PR (mother of decedent) executed the
documents as decedent’s “Responsible Party.” Arbitration agreement was signed by
mother as “Resident’s Representative,” but mother/PR did not have a POA or
guardianship power. Operator moved to compel arbitration, which PR opposed,
claiming lack of legal authority to bind decedent because decedent was incapaci-
tated but over 21, and PR had no POA or guardianship power. The circuit court de-
nied arbitration. The supreme court affirmed, reasoning that resident lacked capacity
to contract for himself or to hold out mother as his representative, and mother lacked
authority to conduct business for resident. 

T H E  A P P E L L A T E  C O R N E R

Wilson F. Green

Wilson F. Green is a partner in Fleenor &
Green LLP in Tuscaloosa. He is a summa cum
laude graduate of the University of Alabama
School of Law and a former law clerk to the
Hon. Robert B. Propst, United States District
Court for the Northern District of Alabama.
From 2000-09, Green served as adjunct profes-
sor at the law school, where he taught courses
in class actions and complex litigation. He rep-
resents consumers and businesses in consumer
and commercial litigation.

Marc A. Starrett

Marc A. Starrett is an assistant attorney gen-
eral for the State of Alabama and represents
the state in criminal appeals and habeas cor-
pus in all state and federal courts. He is a
graduate of the University of Alabama School
of Law. Starrett served as staff attorney to Jus-
tice Kenneth Ingram and Justice Mark Kennedy
on the Alabama Supreme Court, and was en-
gaged in civil and criminal practice in Mont-
gomery before appointment to the Office of the
Attorney General. Among other cases for the
office, Starrett successfully prosecuted Bobby
Frank Cherry on appeal from his murder con-
victions for the 1963 bombing of Birmingham’s
Sixteenth Street Baptist Church.
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Elections; determination of domicile 
(students)
Horwitz v. Kirby, no. 1130246 (ala. sept, 30, 2015)
In determining residency for eligibility to vote under Ala.
Code § 11-46-38(b), a college student makes the college
town her new domicile only if she shows (1) a decided inten-
tion to abandon one’s former domicile as such, and (2) a “cer-
tain state of mind” as to making the new locale one’s home.

medical Liability; sexual abuse of Patient
not subsumed into amLa
Ex parte Vanderwall, no. 1130036 (ala. sept. 30, 2015)
The court overruled Mock v. Allen, 783 So. 2d 828 (Ala. 2000);
sexual assault claims allegedly occurring during the course
of treatment are not subsumed by the AMLA. There is an in-
teresting parry-and-thrust in concurrence and dissent be-
tween Justices Murdock and Shaw, regarding the propriety
of overruling prior decisions when a litigant has not asked
the court for such relief. 

summary Judgment Procedure
Krause v. Vanderbilt Minerals, LLC, no. 1121382 (ala.
sept. 30, 2015)
In asbestos exposure case, the court reversed trial court’s
summary judgment to defendant, reasoning that the motion
did not inform plaintiff of lack of evidence as to asbestos-
containing status of the subject talc. Plaintiff presented sub-
stantial evidence of asbestos-containing in its Rule 59(e)
motion, which properly brought this evidence to the court,
and was not improperly tardy.

Professional negligence (appraisers); Juror
misconduct
Riverstone Development Co., Inc. v. Garrett & Associates
Appraisals, Inc., no. 1140555 (ala. Oct. 23, 2015)
The court extended that rule requiring expert testimony for
professional negligence matters against real-estate apprais-
ers requires expert testimony as to the standard of care and
breach thereof. Motion for new trial based on failure of a
venire-person to answer truthfully whether she had been a
defendant in a civil case was properly denied. There was no
evidence establishing that a truthful answer would have
caused plaintiff to exercise a preemptory strike or that bias
was evident, and thus probable prejudice was not shown.

statute of Limitations; savings Clause
Limon v. Sandlin, no. 1140544 (ala. Oct. 23, 2015)
The court reversed a Rule 12(b)(6) dismissal on fraud, negli-
gence and other claims based on the statutes of limitation.
Parents of minor girl sued parents of minor boy, claiming
that boy’s parents falsely obtained girl’s parents’ consent for

girl to accompany boy and boy’s parents on trip to New York,
ostensibly to see Broadway shows, but actually to obtain
abortion without parental consent. Girl’s parents discovered
the cause of action, they claimed, after daughter confessed
to her parents many months later. Complaint adequately al-
leged that plaintiffs could not have discovered the cause of
action within the two-year period, and thus that all claims
(not merely fraud claims) could be saved under the tolling
provision of Ala. Code 6-2-3. 

arbitration; non-signatories
Ameriprise Financial Services, Inc. v. Jones, no. 1140893
(ala. Oct. 30, 2015)
Charles agreed to arbitration in Ameriprise agreement, cov-
ering any controversies “that may arise between us.” Charles
executed a power of attorney appointing Paul as agent. Paul,
using the POA, had Ameriprise change death beneficiaries
to Paul and Eleanor. Ameriprise represented to them that
the change was made, but later contacted the sheriff and re-
ported Charles as kidnapped. After Charles died, Ameriprise
refused to pay accounts to Paul and Eleanor. Paul and
Eleanor sued, alleging breach of contract, fraud and outrage.
Ameriprise moved to compel arbitration; the trial court
granted arbitration on all claims except outrage, accepting
Paul and Eleanor’s argument that the outrageous conduct
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existed independent of any contract. The supreme court re-
versed as to the denial of arbitration on the outrage claim,
concluding that (1) Paul and Eleanor’s third-party beneficiary
status of the contract was necessary to support their claims,
because Paul was purportedly acting under Charles’s POA in
changing the death beneficiary, and (2) arbitration agree-
ment was broad enough to cover outrage claims, because
the agreement extended even to claims not relating to the
contract.

Estates; Personal representative 
Compensation
Wehle v. Bradley, no. 1101290 (ala. march 14, 2014, on
rehearing Oct. 30, 2015)
The court affirmed $1.9 million compensation award paid to
PRs in administration of $35+ million estate, under Ala. Code
§ 43-2-848(a). PRs, however, owed estate interest on fees
which they received before obtaining court approval for
those fees (in contravention of Ala. Code § § 43-2-844(7);
two-year statute of limitations did not apply to that claim
because, under Ala. Code § 43-2-509, PRs were obliged to re-
fund interest, which can be asserted any time before final
settlement. On rehearing, the PRs argued that the court
should reconsider the propriety of denying interest claims of
the daughters in light of Ruttenberg v. Friedman, 97 So. 3d
114, 122 (Ala. 2012). Ruttenberg did not decide the issue, and
§ 43-2-844(7) makes plain that, “[u]nless expressly author-
ized by the will, a personal representative, only after prior
approval of court, may ... pay compensation of the personal
representative.”

CgL insurance
Mid-Continent Casualty Company v. Advantage Medical
Electronics, LLC, no. 1140908 (ala. nov. 6, 2015)
Insured had been sued by vendor which had hired insured
to inspect and move CT scanner; scanner was damaged in
course of insured’s work. In DJ action by insurer concerning
defense and indemnity obligations under insured’s CGL pol-
icy, the court concluded: (1) Rule 54(b) certification on duty
to defend question was appropriate, even though duty to in-
demnify questions remained; (2) given narrowness of inter-
preting policy exclusions, four policy exclusions did not
release insurer from defense obligation (including the “care,
custody or control,” “your work” and contractual exclusions).

mistrial; new Trial
Ross v. Marion, no. 1140604 (ala. nov. 6, 2015)
Circuit court erred by denying motion for new trial, preceded
by motion for mistrial while jury was deliberating, based on
trial court’s answering jury question without providing par-
ties and counsel notice and opportunity to state positions.

Venue; mandate of the Court
Ex parte Riverfront, LLC, no. 1131061 (ala. nov. 6, 2015)
In Riverfront I, 129 So. 3d 1008 (Ala. 2013), the court held that a
forum-selection clause was enforceable and required that an
action be transferred from Etowah to Tuscaloosa County. After
the mandate in Riverfront I, the loser moved to transfer back to
Etowah County, arguing that (1) the Tuscaloosa forum was “seri-
ously inconvenient” and thus the clause was not enforceable,
and (2) transfer was appropriate for forum non conveniens. The
circuit court granted transfer. The supreme court granted man-
damus relief, reasoning: (1) the “seriously inconvenient” issue
was subsumed into Riverfront I, and revisiting it would violate
the mandate of Riverfront I, and (2) forum non conveniens was
not a persuasive defense to the forum selection clause.

medical Liability
Brookwood Health Services, Inc. v. Borden, no. 1131284
(ala. nov. 13, 2015)
Court reversed a $7.5 million judgment for plaintiff in med-
ical liability action regarding actions of hospital nurses and
rendered judgment for defendants. Plaintiffs did not present
expert testimony to establish a breach of the applicable
standard of care for the nurses. Want of skill or lack of care
was not so apparent as to be understood by a layperson and
required only common knowledge.

From the Alabama
Court of Civil Appeals
Best Evidence (Copy of document)
Pepin Manufacturing, Inc. v. ESwallow USA, LLC, n0.
2141406 (ala. Civ. app. Oct. 3, 2015)
Trial court improperly refused to admit copy of document into
evidence merely because the original was available; Rule 1003
allows introduction of copy unless question of authenticity is
raised or circumstances render the document unreliable.

(Continued from page 53)
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Taxation; appeals
Ex parte Alabama Dept. of Revenue, no. 2140926 (ala.
Civ. app. Oct. 3, 2015)
Under Ala. Code § 40-2B-2(m)(2), a party seeking to appeal a
decision of the tax tribunal will perfect the appeal by filing a
notice to the circuit court within 30 days of the date of deci-
sion of the tax tribunal. The next sentence requires service
on the tax tribunal within the same 30 days, but that latter
mandate is procedural, not jurisdictional.

real Property
FSRJ Properties, LLC v. Walker, no. 2140648 (ala. Civ. app.
Oct. 9, 2015)
Claims regarding validity of foreclosure sale are subject to
two-year statute of limitations, but claims of priority of inter-
est are subject to the 10-year statute for recovery of lands
under Ala. Code § 6-2-33(2).

um; reimbursement
State Farm Mut. Auto. Ins. Co. v. Brown, no. 2140316 (ala.
Civ. app. Oct. 9, 2015)
Browns sued Kramer (tortfeasor) and SF (their UM carrier).
USAA (Kramer’s carrier) offered $200,000 limits; SF advanced

the $200,000 under Lambert and opted out under Lowe. Jury
returned verdict for $80,000 compensatory and $10,000
punitive damages. Because there was no punitive coverage,
USAA deposited $80,000 into court. Browns contended that
SF was obligated to pay the $10,000 punitive damages. Held:
“Although the Browns were legally entitled to recover puni-
tive damages from Kramer, the Browns unquestionably re-
ceived, pursuant to State Farm’s Lambert advance, more than
the total sum of damages to which they were entitled.”

Workers’ Compensation
Meadwestvaco Corporation v. Mitchell, no. 2140315 (ala.
Civ. app. Oct. 9, 2015)
Order granting motion to compel employer and TPA to pro-
vide panel of four physicians under Ala. Code 25-5-77(a) was
not an appealable order as either a final order or an (alleged)
civil sanction. The court refused to treat the improper appeal
as a petition for mandamus for untimeliness.

Condominium Law
Dorsett v. Singla, no. 2140503 (ala. Civ. app. Oct. 9, 2015)
Limited common element cannot be separated from the unit
to which it has been allocated without proper amendment to
the declaration.
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Workers’ Compensation; statute of 
Limitations
Martin v. Austal USA, LLC, no. 2140662 (ala. Civ. app. Oct.
16, 2015)
Employee argued that her two-year statute of limitations for
filing a claim was tolled during the time, after her last date at
work, she was on FMLA leave and received STD benefits. The
court rejected that argument based on the “date of last expo-
sure” standard for occupational disease in Ala. Code § 25-5-
117(b). The trial court and the CCA rejected that argument.

Workers’ Compensation; independent Con-
tractor; Extraterritoriality
Jenkins v. American Transport, Inc., no. 2140153 (ala. Civ.
app. Oct. 16, 2015)
Substantial evidence supported conclusion that driver was
employee (vs. independent contractor) under multi-factor
test, including (1) employer policies on touching loads exhib-
ited control over manner or means of performance, and (2)
employee’s right to terminate on 30 days’ notice suggested
employment status. Employee could recover benefits under §
25-5-35(d) because his contract for hire was executed in Ala-
bama but his work was not principally localized in any state.

dismissal under rule 41
Progressive Ins. Co. v. Brown, no. 2140778 (ala. Civ. app.
Oct. 30, 2015)
Calendaring error by counsel does not justify a Rule 41 dismissal.

rule 41 dismissal; arbitration
Cartee v. Community Spirit Bank, no. 2140650 (ala. Civ.
app. Oct. 30, 2015)
Circuit court did not abuse its discretion in dismissing action
with prejudice, after giving plaintiffs four months to com-
mence arbitration after arbitration was compelled.

Personal Property Exemption
Alabama Telco Credit Union v. Gibbons, no. 2140604 (ala.
Civ. app. Oct. 30, 2015)
Periodic wages, which can be subject to the $1,000 exemption
from garnishment under Art. X, Sec. 204 of the Alabama Consti-
tution, are not exempt so as to allow a recurring exemption for
wages not exceeding $1,000; the judgment defendant receives
only an exemption of up to $1,000 in the aggregate. Ed. note:
this case notes a 2015 statute (not applicable to the case) under
which wages are no longer subject to exemption.

grandparent Visitation act Held 
unconstitutional
Weldon v. Ballow, no. 2140471 (ala. Civ. app. Oct. 30, 2015)
Custodial parent has a fundamental right to decide how
grandparent visitation serves the best interests of his or her
child. Ala. Code § 30-3-4.1(d) deprives custodial parents of
due process by impermissibly authorizing unconstitutional
judicial review of parental decisions regarding grandparent
visitation based on the best interests of the child. Thus, that
subsection, and by extension the entirety of the GVA, is 
facially unconstitutional.

district Court appeals; Post-appeal
amendments on damages
Ex parte Nunnelley, no. 2141035 (ala. Civ. app. nov. 6,
2015)
Rule 13(j), Ala. R. Civ. P., limits a plaintiff who appeals a dis-
trict-court judgment to the circuit court to recovery in the
circuit court of no more than the jurisdictional limit of the
district court.

Tax sale redemption
Wall to Wall Properties, Inc. v. Cadence Bank, N.A., no.
2140683 (ala. Civ. app. nov. 6, 2015)
In order to redeem real property from a tax sale to Wall, Ca-
dence was not required to reimburse Wall for the insurance
premiums regarding the property Wall had paid or for the
permanent improvements Wall had made to the property.

forfeiture Procedure
Gray v. City of Opelika, no. 2140658 (ala. Civ. app. nov. 6,
2015)
Federal adoption of property seizure prior to the filing of cir-
cuit court action deprived circuit court of in rem jurisdiction.

Tax appeals
Target Corp. v. Jefferson County Board of Equalization, no.
2140297 (ala. Civ. app. nov. 13, 2015)
Court dismissed an appeal from an ad valorem tax assess-
ment for failure to proceed under Ala. Code § 40-3-25, under
which a notice of appeal must be filed with both the circuit
court and the secretary of the board of equalization within
30 days to be timely. Judge Donaldson dissented, arguing
that the Alabama Administrative Procedure Act (“the AAPA”),
§ 41-22-1, actually controls the appeal from an ad valorem
tax assessment.

(Continued from page 55)
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From the United
States Supreme
Court
qualified immunity
Mullenix v. Luna, no. 14-1143 (u.s. nov. 9, 2015)
Officer who shot a fleeing suspect driving in a high-speed
chase, where the officer shot from an interstate overpass in
an effort to disable the suspect’s vehicle, was entitled to
qualified immunity. The constitutional standard was not so
clearly established in this context to render the officer’s ac-
tions obviously excessive.

From the Eleventh
Circuit Court of 
Appeals
intellectual disability; Constitutional Law
J.R. v. Hansen, no. no. 12-14212 (11th Cir. Oct. 15, 2015)
Florida’s statutory scheme for the involuntary confinement
of intellectually disabled persons without providing a peri-
odic hearing to assess capacity was facially unconstitutional.

alabama Politics; discovery
In re Hubbard, no. 13-10281 et al. (11th Cir. Oct. 14, 2015)
District court abused its discretion in refusing to quash sub-
poenas seeking files of the Alabama Senate President Pro
Tempore, the Speaker of the Alabama House of Representa-
tives, the current Governor of Alabama and the former gov-
ernor relating to passage of the Alabama Accountability Act.

Labor
NLRB v. Allied Medical Transport, Inc., no. 14-15033 (11th
Cir. Oct. 13, 2015)
Court affirmed the board’s injunction, reinstatement and
back pay awards to employee union organizers. Employer il-
legally interfered with its employees’ union activities and re-
taliated against the employees by firing them.

Employment
Flowers v. Troup County, no. 14-11498 (11th Cir. Oct. 16,
2015)
Former football coach sued under Title VII for racial discrimina-
tion following his termination. Employer contended he was
fired after discovery of recruiting violations which resulted in
the enrolling of ineligible students. The court affirmed the dis-
trict court’s grant of summary judgment to employer.

qualified immunity; Excessive force
Singletary v. Vargas, no. 14-14424 (11th Cir. Oct. 29, 2015)
Denial of qualified immunity reversed; reasonable officer
would have perceived that he was in imminent danger of
being run over by car, so officer’s firing weapon to stop the
car was not excessive force.

first amendment; Public Employment
Alves v. Board of Regents of Univ. of Ga. System, no. 14-
14149 (11th Cir. Oct. 29, 2015)
Plaintiffs claimed they were terminated in retaliation for sub-
mitting a memorandum to university officials complaining
about poor leadership and mismanagement. Plaintiffs claimed
their memorandum amounted to citizen speech on a matter of
public concern. Held: Memorandum constituted professional
speech not entitled to First Amendment protection.

arbitration; delegation to arbitrator of
agreement Validity
Parnell v. CashCall, Inc., no. 14-12082 (11th Cir. Oct. 28,
2015)
Where arbitration agreement delegates to the arbitrator the
threshold determination of whether the agreement to arbi-
trate is enforceable, courts retain jurisdiction only to review
a challenge to that specific provision.
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rECEnT CriminaL dECisiOns

From the Court of
Criminal Appeals
rule 32; Equitable Tolling
State v. Hurst, Cr-14-0726 (ala. Crim. app. Oct. 23, 2015)
Trial court was required to make specific findings of fact re-
garding the defendant’s request for equitable tolling pre-
sented in his time-barred Rule 32 petition, because it
granted the petition following an evidentiary hearing.

impeachment
Collins v. State, Cr-13-1199 (ala. Crim. app. Oct. 23, 2015)
Trial court did not err in excluding impeachment evidence re-
garding an accomplice’s statement to a fellow inmate, because
defendant did not lay a proper predicate for its admission. De-
fendant failed to confront the accomplice regarding time or
place of statement after accomplice denied making it.

Hindering Prosecution
Collier v. State, Cr-13-1937 (ala. Crim. app. Oct. 2, 2015)
Court reversed the defendant’s conviction for hindering
prosecution, a violation of Ala. Code § 13-10-43, because he
did not provide “criminal assistance” to another defendant as
required for proof under his indictment. False statements to
the police were made after other defendant was appre-
hended, and his act of hiding a gun did not prevent other
defendant’s apprehension.

Courtroom Closure
Demouey v. State, Cr-14-0289 (ala. Crim. app. sept. 18,
2015)
Trial court erred in clearing the courtroom during the 14-
year-old victim’s testimony; state failed to provide an “over-
riding interest that [was] likely to be prejudiced” to justify
total closure.

rule 32; Brady
Reynolds v. State, Cr-13-1907 (ala. Crim. app. sept. 18,
2015)
Court reversed the summary dismissal of the defendant’s
Rule 32 petition, because he sufficiently pleaded that the

state failed to produce exculpatory evidence pertaining to
an alleged agreement with a prosecution witness.

allocution
Green v. State, Cr-14-1083 (ala. Crim. app. sept. 18,
2015)
New sentencing hearing was necessary because defendant
was not given opportunity to make statement on his own
behalf before the trial court issued sentence.

Lesser-included Offenses
McDaniels v. State, Cr-13-1624 (ala. Crim. app. sept. 18,
2015)
Trial court erred in not instructing jury on third-degree as-
sault as a lesser-included offense, because, though he was
convicted of manslaughter, evidence was presented that his
striking victim may have only injured him and did not cause
his death.

split sentence act
Goldsmith v. State, Cr-14-1156 (ala. Crim. app. sept. 18,
2015)
Split sentence under Ala. Code § 15-18-8 was improper with-
out imposing term of probation as part of the sentence.

indictment dismissal
State v. Walker, Cr-14-0765 (ala. Crim. app. sept. 18,
2015)
Trial court had no authority to dismiss defendant’s theft in-
dictment before trial for failure to pay funds to a business,
which constituted a contractual matter rather than a crime.
Defendant’s intent was determinative whether his actions
constituted a civil breach of contract or theft, and intent is a
jury question.

sexual activity with student
Bonds v. State, Cr-13-1570 (ala. Crim. app. sept. 18,
2015)
In a case of first impression, the court affirmed a school re-
source officer’s conviction for engaging in a sex act with a
student under the age of 19 years while serving as a school
employee, a violation of Ala. Code § 13A-6-81. It rejected the
defendant’s argument that, because he was employed by
the local police department, he was not a “school employee”
under the statute. �

(Continued from page 57)
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Baskerville, James Victor
Vestavia 
Admitted: 1980 
Died: October 24, 2015

Bennett, Charlotte Pool
Birmingham 
Admitted: 2013 
Died: September 2015

Burttram, fitzhugh 
augustus
Ashville 
Admitted: 1952 
Died: March 27, 2015

Carmichael, Charles 
Elmore, Jr.
Tuscumbia 
Admitted: 1949 
Died: March 4, 2015

Coleman, Charles
michael
Tuscaloosa 
Admitted: 1979 
Died: May 22, 2015

Costello, Leo Edwin
Tuscaloosa 
Admitted: 1969 
Died: September 27, 2015

Cruse, Jerry Lee
Pine Level 
Admitted: 1964 
Died: August 28, 2015

gilmore, frank Clark, iii
Birmingham 
Admitted: 1999 
Died: August 10, 2015

Harris, James Edward
Birmingham 
Admitted: 1976 
Died: October 22, 2015

Huffstutler, John Terry, Jr.
Guntersville 
Admitted: 1957 
Died: October 10, 2015

Jemison, mays russell
Montgomery 
Admitted: 1977 
Died: October 23, 2015

Koch, alan goodman
Prattville 
Admitted: 1968 
Died: May 22, 2015

Lemarr, Brad Elliott
Broken Arrow, OK 
Admitted: 2010 
Died: January 20, 2015

mcabee, frank Timothy
Birmingham 
Admitted: 1978 
Died: October 25, 2015

nihart, david ashley
Mobile 
Admitted: 1977 
Died: September 27, 2015

norton, Hon. Thomas
Berry, Jr.
Gulf Shores 
Admitted: 1974 
Died: September 5, 2015

Pettigrew, Jamie Lucille
Montgomery 
Admitted: 1967 
Died: October 4, 2015

riley, Wesley 
Blacklidge, Jr.
Abbeville 
Admitted: 1974 
Died: September 23, 2015

Taylor, Everette 
Tedford, Jr.
Birmingham 
Admitted: 2005 
Died: September 30, 2015

Walston, robert 
Henderson
Vestavia 
Admitted: 1960 
Died: September 5, 2015

M E M O R I A L S
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Alabama
Lawyers’ Hall
Of Fame

May is traditionally the month when
new members are inducted into the Ala-
bama Lawyers’ Hall of Fame which is lo-
cated at the state judicial building. The
idea for a hall of fame first appeared in
2000 when Montgomery attorney Terry
Brown wrote state bar President Sam Ru-
more with a proposal that the former
supreme court building, adjacent to the
state bar building and vacant at that time,
should be turned into a museum memori-
alizing the many great lawyers in the his-
tory of the state of Alabama.

The implementation of the idea of an
Alabama Lawyers’ Hall of Fame originated
during the term of state bar President
Fred Gray. He appointed a task force to
study the concept, set up guidelines and
then to provide a recommendation to the
board of bar commissioners. The commit-
tee report was approved in 2003 and the
first induction took place for the year
2004. Since then, 50 lawyers have be-
come members of the hall of fame. The
five newest members were inducted May
1, 2015.

A 12-member selection committee
consisting of the immediate past presi-
dent of the Alabama State Bar, a mem-
ber appointed by the chief justice, one
member appointed by each of the three
presiding federal district court judges of

Alabama, four members appointed by
the board of bar commissioners, the di-
rector of the Alabama Department of
Archives and History, the chair of the Al-
abama Bench and Bar Historical Society,
and the executive secretary of the Ala-
bama State Bar meets annually to con-
sider the nominees and make selections
for induction.

Inductees to the Alabama Lawyers’
Hall of Fame must have had a distin-
guished career in the law. This could be
demonstrated through many different
forms of achievement−leadership, serv-
ice, mentorship, political courage, or
professional success. Each inductee
must have been deceased at least two
years at the time of their selection. Also,
for each year, at least one of the in-
ductees must have been deceased a
minimum of 100 years to give due
recognition to historic figures as well as
the more recent lawyers of the state.

The selection committee actively solic-
its suggestions from members of the bar
and the general public for the nomina-
tion of inductees. We need nominations
of historic figures as well as present-day
lawyers for consideration. Great lawyers
cannot be chosen if they have not been
nominated. Nominations can be made
throughout the year by downloading
the nomination form from the bar’s 
website and submitting the requested
information. Plaques commemorating
the inductees are located in the lower
rotunda of the judicial building and pro-
files of all inductees are found on the

I M P O R T A N T  N O T I C E S

� alabama Lawyers’ Hall of fame

� Judicial award of merit

� Local Bar award of achievement

� J. anthony “Tony” mcLain 
Professionalism award

� William d. “Bill” scruggs, Jr. 
service to the Bar award

� notice of Election and Electronic 
Balloting

� Electronic filing–mobile County 
Probate Court
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bar’s website at https://www.alabar.org/ membership/
alabama-lawyers-hall-of-fame/2014-lawyers-hall-of-fame/.

Download an application form at https://www.alabar.org/
assets/uploads/2014 /08/Lawyers-Hall-of-Fame-Nomination-
Form-2016-fillable.pdf and mail the completed form to:

Sam Rumore
Alabama Lawyers’ Hall of Fame
P.O. Box 671
Montgomery AL 36101
The deadline for submission is march 1, 2016.

Judicial Award of
Merit

The Alabama State Bar Board of Bar Commissioners will re-
ceive nominations for the state bar’s Judicial Award of Merit
through march 15, 2016. Nominations should be mailed to:

Keith B. Norman, secretary
Board of Bar Commissioners
P.O. Box 671
Montgomery AL 36101-0671

The Judicial Award of Merit was established in 1987. The
award is not necessarily an annual award. It must be presented
to a judge who is not retired, whether state or federal court,
trial or appellate, who is determined to have contributed sig-
nificantly to the administration of justice in Alabama. The re-
cipient is presented with a crystal gavel bearing the state bar
seal and the year of presentation.

Nominations are considered by a three-member commit-
tee appointed by the president of the state bar, which then
makes a recommendation to the board of bar commission-
ers with respect to a nominee or whether the award should
be presented in any given year.

Nominations should include a detailed biographical profile of
the nominee and a narrative outlining the significant contribu-
tion(s) the nominee has made to the administration of justice.
Nominations may be supported with letters of endorsement.

Local Bar Award of
Achievement

The Alabama State Bar Local Bar Award of Achievement
recognizes local bar associations for their outstanding con-
tributions to their communities. Awards will be presented

during the Alabama State Bar’s 2016 Annual Meeting at the
Sandestin Golf and Beach Resort–Baytowne Wharf.

Local bar associations compete for these awards based on
their size-large, medium or small.

The following criteria will be used to judge the contest-
ants for each category:

• The degree of participation by the individual bar in ad-
vancing programs to benefit the community;

• The quality and extent of the impact of the bar’s partici-
pation on the citizens in that community; and

• The degree of enhancements to the bar’s image in the
community.

To be considered for this award, local bar associations
must complete and submit an award application by may 6,
2016. Applications may be downloaded from www.alabar.org
or obtained by contacting Christina Butler at (334) 269-1515
or christina.butler@alabar.org.

J. Anthony 
“Tony” McLain 
Professionalism
Award

The Board of Bar Commissioners of the Alabama State Bar
will receive nominations for the J. Anthony “Tony” McLain
Professionalism Award through april 15, 2016. Nominations
should be prepared on the appropriate nomination form
available at www.alabar.org and mailed to:

Keith B. Norman
Executive Director
Alabama State Bar
P.O. Box 671
Montgomery AL 36101

The purpose of the J. Anthony “Tony” McLain Professionalism
Award is to honor the leadership of Tony McLain and to encour-
age the emulation of his deep devotion to professionalism and
service to the Alabama State Bar by recognizing outstanding,
long-term and distinguished service in the advancement of
professionalism by living members of the Alabama State Bar.

Nominations are considered by a five-member committee
which makes a recommendation to the Board of Bar Com-
missioners with respect to a nominee or whether the award
should be presented in any given year.
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William D. “Bill”
Scruggs, Jr. Service
To the Bar Award

The Board of Bar Commissioners of the Alabama State Bar
will receive nominations for the William D. “Bill” Scruggs, Jr.
Service to the Bar Award through april 15, 2016. Nomina-
tions should be prepared on the appropriate nomination
form available at www.alabar.org and mailed to:

Keith B. Norman
Executive Director
Alabama State Bar
P.O. Box 671
Montgomery AL 36101

The Bill Scruggs Service to the Bar Award was established
in 2002 to honor the memory of and accomplishments on
behalf of the bar of former state bar President Bill Scruggs.
The award is not necessarily an annual award. It must be
presented in recognition of outstanding and long-term serv-
ice by living members of the bar of this state to the Alabama
State Bar as an organization.

Nominations are considered by a five-member committee
which makes a recommendation to the Board of Bar Com-
missioners with respect to a nominee or whether the award
should be presented in any given year.

Notice of Election
And Electronic 
Balloting

Notice is given here pursuant to the Alabama State Bar
Rules Governing Election and Selection of President-elect and
Members of the Board of Bar Commissioners that the election
of these officers will be held beginning Monday, May 16,
2016 and ending Friday, May 20, 2016.

On the third Monday in May (May 16, 2016), members will be
notified by email with a link to an electronic ballot. Members
who wish to vote by paper ballot should notify the secretary in

writing on or before the first Friday in May (May 6, 2016) re-
questing a paper ballot. A single written request will be suffi-
cient for all contested elections (president-elect and
commissioner) and run-offs, if necessary. All ballots (paper and
electronic) must be voted and received by the Alabama State
Bar by 5:00 p.m. on the Friday (May 20, 2016) immediately fol-
lowing the opening of the election.

nomination and Election of President-Elect
Candidates for the office of president-elect shall be mem-

bers in good standing of the Alabama State Bar as of February
1, 2016, and shall possess a current privilege license or special
membership. Candidates must be nominated by petition of at
least 25 Alabama State Bar members in good standing. Such
petitions must be filed with the secretary of the Alabama
State Bar no later than 5:00 p.m. on February 1, 2016.

nomination and Election of Board of Bar
Commissioners

Bar commissioners will be elected by those lawyers with
their principal offices in the following circuits:

1st Judicial Circuit
3rd  Judicial Circuit
5th   Judicial Circuit
6th   Judicial Circuit, Place 1
7th   Judicial Circuit

10th Judicial Circuit, Place 3
10th Judicial Circuit, Place 6
13th Judicial Circuit, Place 3
13th Judicial Circuit, Place 4
14th Judicial Circuit
15th Judicial Circuit, Place 1
15th Judicial Circuit, Place 3
15th Judicial Circuit, Place 4
23rd Judicial Circuit, Place 3
25th Judicial Circuit
26th Judicial Circuit
28th Judicial Circuit, Place 1
32nd Judicial Circuit
37th Judicial Circuit
Additional commissioners will be elected for each 300

members of the state bar with principal offices therein. New
commissioner positions for these and the remaining circuits
will be determined by a census on March 1, 2016 and vacan-
cies certified by the secretary no later than March 15, 2016.
All terms will be for three years.

I M P O R T A N T  N O T I C E S

(Continued from page 61)
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A candidate for commissioner may be nominated by peti-
tion bearing the signatures of five members in good standing
with principal offices in the circuit in which the election will
be held or by the candidate’s written declaration of candidacy.
Nomination forms and/or declarations of candidacy must be
received by the secretary of the Alabama State Bar no later
than 5:00 p.m. on the last Friday in April (April 29, 2016).

Election of at-Large Commissioners
At-large commissioners will be elected for the following

place numbers: 2, 5 and 8. Applications for these positions,
which are elected by the Board of Bar Commissioners, are
due by April 1, 2016.

submission of nominations
Nomination forms, declarations of candidacy forms and

applications for at-large commissioner positions must be
submitted by the appropriate deadline and addressed to:

Keith B. Norman
Secretary
Alabama State Bar
P.O. Box 671
Montgomery AL 36101

These forms may also be sent by email to elections@alabar.
org or by fax to (334) 261-6310.

It is the candidate’s responsibility to confirm that the
secretary receives the nomination form by the deadline.

Election rules and petitions for all positions are available
at www.alabar.org.

Electronic Filing–
Mobile County 
Probate Court

Pursuant to the June 23, 2015 order of the Alabama
Supreme Court, notice is hereby given that the Probate
Court of Mobile County commenced the acceptance of
pleadings filed electronically, in accordance with the Probate
Court of Mobile County’s published policies and procedures,
on January 4, 2016. All lawyers interested in this service and
training on said service should review the Probate Court of
Mobile County’s website at www.probate.mobilecountyal.gov
for more information. For more information, please contact
Stacie Vitello, Judicial Division chief, at (251) 574-6008 or
svitello@probate.mobilecountyal.gov. �
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As the new year begins, we are in the
midst of a general election year. In addi-
tion to the Presidential and Congres-
sional races that are unfolding, a number
of offices that are especially important to
attorneys will be on the ballot in Ala-
bama, including seats on the supreme
court, circuit and district courts and all
district attorneys. As the candidates pre-
pare for these elections, one of the many
items they must vigilantly track are the
raising and spending of campaign funds.
These activities are governed by the Ala-
bama Fair Campaign Practices Act
(FCPA), which is located in Chapter 5 of
Title 17. This is an area of the law that is
constantly evolving to keep up with the
practices and technology of the day, as
well as other priorities.

On June 4, 2015, the Alabama Legisla-
ture passed the latest amendment to the
act: Senate Bill 241, sponsored by Senator
Arthur Orr. This new law marks the sev-
enth amendment in the past six years to
the FCPA. These revisions make signifi-
cant changes to the enforcement provi-
sions of the FCPA while also making other
revisions to clarify and simplify confusing
or outdated provisions. The majority of
these revisions came from recommenda-
tions made as part of a two-year review
by a study committee created by legisla-
tive resolution. The revised FCPA now
vests the Alabama Ethics Commission
with the power to interpret and enforce
the state’s campaign finance laws. Gover-
nor Bentley signed this bill into law on
June 12, 2015 (Act No. 2015-495), and

L E G I S L A T I V E  W R A P - U P

The Continuing Evolution of
Campaign Finance Laws

Othni J. Lathram
olathram@ali.state.al.us

For more information about the 
institute, visit www.ali.state.al.us.

Co-authored by

Gregory Butrus
Balch & Bingham LLP
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these revisions took effect September 1, 2015. The significant
changes set forth in this legislation include:

new responsibilities for the Ethics 
Commission

The Ethics Commission is now responsible for working
with the secretary of state to implement the reporting re-
quirements of the FCPA. The Ethics Commission is also re-
sponsible for:

• Approving all forms required by the FCPA;

• Suggesting accounting methods for candidates and
PACs;

• Approving a retention policy for all FCPA reports and 
filings;

• Approving a manual that shall be published by the sec-
retary of state for candidates and PACs and describe the
requirements of the FCPA;

• Investigating and holding hearings regarding alleged vi-
olations of the FCPA;

• Conducting or authorizing audits of FCPA filings upon
the filing of a complaint or the existence of a material
discrepancy;

• Affirming, setting aside or reducing civil penalties;

• Referring all evidence and information to the attorney
general or appropriate district attorney for prosecution
of any criminal violation of the FCPA;

• Conducting investigations and ordering audits in con-
nection with a complaint or other filing alleging a viola-
tion of the FCPA;

• Issuing and publishing advisory opinions on the re-
quirements of the FCPA; and

• Prescribing, publishing and enforcing rules to carry out
the directives of the FCPA.

Composition of the Ethics Commission 
(and staff)

Beginning with the first vacancy on the Ethics Commis-
sion after January 1, 2016, the commission must have one
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(Continued from page 65)

member who is a former elected public official who served
at least two terms of office. The commission (with approval
of the attorney general) may now appoint a group of attor-
neys to work on behalf of the commission in actions or pro-
ceedings brought by or against the commission (previously
limited to one). The director of the commission may now
hire up to eight full-time investigators (up from six).

receipt of Contribution
The date of receipt of a contribution is the first date that

the recipient of the contribution is able to make use of the
contribution. For contributions made by check, the date of
receipt is the earlier of:

• Ten days from the date that the check came within the
recipient’s control; or

• The date that the check was deposited into the recipient’s
account.

When Expenditure is made
An expenditure is considered to be made on the date that

the instrument authorizes the expenditure. For expenditures
made by check, the date of expenditure is the date on the
check. For expenditures made by electronic payment, the
date of expenditure is the date of the electronic payment.

qualifying fees
The payment of qualifying fees is now clearly an “expendi-

ture” for purposes of reporting under the FCPA.

Closing of PCC after death of Candidate
A candidate must designate an individual to dissolve his or

her principal campaign committee in the event of death or in-
capacity of the candidate. If the designated person is incapable
of serving in this capacity, the campaign account shall be dis-
solved by the candidate’s personal representative. All funds in
the account must be disposed in accordance with state law.

Termination of dormant PaCs
The secretary of state is now authorized to dissolve or ter-

minate a PAC that has maintained a zero balance for one cal-
endar year so long as the secretary of state first provides a
90-day notice of intent by certified mail.

Candidate’s Bank account
A candidate’s principal campaign committee may now

make use of a money market or similar account and may use
debit cards, credit cards and electronic transfers. Previously,
the law only allowed a candidate to have a checking account
and use checks.

Legal fees
Legal fees and costs associated with any civil action, crim-

inal prosecution or investigation resulting from “conduct
reasonably related to performing the duties of the office
held” is now an explicit purpose for which campaign funds
may be expended.

disposal of Campaign Property
Any property purchased by–or contributed to–a campaign

with a value of more than $500 must be liquidated at fair mar-
ket value or donated as permitted by the FCPA within 120
days following the election. Any funds generated by the liqui-
dation of such property must be deposited in the candidate’s
campaign account. If elected, the candidate can also use such
property in the performance of the duties of his or her office.

filing of daily reports
Daily reports are now only required to be filed on the spe-

cific day on which the campaign spends or receives $5,000. Pre-
viously, if a daily report was required on any day, the campaign
was required to continue filing daily reports until election day,
even if it did not have any more activity during that time.

annual reports
Annual reports are not required to be filed by public offi-

cials who have closed their campaign committees. Previously,
the law suggested that such a public official had a filing obli-
gation even though they had closed their committee.

Electronic filing Threshold
The threshold for electronic filing of campaign finance re-

ports is lowered from $10,000 to $5,000. It is not clear from
the language of FCPA whether the $5,000 threshold applies
to county candidates and county PACs in the same way it ap-
plies to state candidates and state PACs.
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Electronic filing
Commencing with the 2018 election cycle, all FCPA re-

ports must be made with the secretary of state’s electronic
filing system–except for municipal candidates which will
continue to be made with the probate judge. During the
2016 election cycle, county candidates and PACs (other than
municipal) may elect to file their FCPA reports with the sec-
retary of state’s electronic filing system. If they choose to do
so, these local candidates and PACs must notify the judge of
probate of this decision (in a form prescribed by the judge of
probate) and continue filing electronically until the candi-
date committee or PAC is terminated.

statement of Economic interests
The requirements for filing the statement of economic in-

terests form by candidates have been changed so that the fil-
ing must now be made with the Ethics Commission
simultaneously with the filing of the candidate’s qualifying
papers. The Ethics Commission must confirm to the appropri-
ate election official within five business days that the candi-
date has filed the form as required.

Enforcement Provisions
Beginning with the 2018 election cycle, a new process

for the issuance of civil and criminal penalties will take ef-
fect. The secretary of state or probate judge (as appropriate)
has the authority to levy civil penalties for the untimely filing
of FCPA reports. The Ethics Commission has the authority to
levy civil penalties for the “materially inaccurate” filing of
FCPA reports.

safe Harbor for Correcting reports
A person who voluntarily files an amended report to cor-

rect an error in an otherwise timely-filed report without
being prompted by an election official has not committed
an offense and is not subject to any civil penalty. The failure
to file a timely report is not an offense or subject to a civil
penalty so long as it is the first failure to file in a timely man-
ner by that candidate or PAC for that election cycle and the
report is filed within 48 hours of the time that it was due.

modified Civil Penalties
The civil penalties for reporting violations are modified as

follows:

• First offense: Lesser of $300 or 10 percent of the amount
not properly reported.

• Second offense: Lesser of $600 or 15 percent of the
amount not properly reported.

• Third (and subsequent) offense: Lesser of $1,200 or 20
percent of the amount not properly reported.

• The fourth offense also establishes a rebuttable pre-
sumption of the intent necessary for a criminal violation.

The secretary of state or probate judge must notify the at-
torney general or district attorney of a fourth filing violation
that would create a rebuttable presumption of the intent to
violate the reporting requirements. The secretary of state or
probate judge must notify the person by certified mail and
electronic mail when a penalty is levied. Administrative fines
must be paid within 45 days of any review being finalized.
Fines may be paid with campaign funds.

review of Civil Penalties
Any person upon whom a civil penalty is imposed may

seek a review by filing a written notice with the secretary of
state or probate judge within 14 days after the notification
was mailed to that individual. Further review will be con-
ducted by the Ethics Commission.

administrative rules
The secretary of state is authorized to promulgate admin-

istrative rules to implement and administer the FCPA.

duties of the secretary of state
The secretary of state shall perform the following duties

regarding the FCPA:

• Maintain the electronic filing system;

• Levy and collect civil penalties; and

• Work cooperatively with the Ethics Commission to fully
implement and enforce all campaign finance laws.

These changes should help to clarify many parts of the
FCPA and make important revisions in a number of areas. A
chief goal of the FCPA is to provide better information to Al-
abamians regarding elections. All of these filings can be
viewed and searched at the secretary of state’s election site,
www.alabamavotes.gov. There are a number of useful re-
sources there to help explain these evolving requirements.
The Alabama Law Institute also works with the secretary of
state’s office and other officials responsible for elections to
publish its Alabama Election Handbook available on the ALI
website. �
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quEsTiOn:
The question before the Disciplinary

Commission is whether a lawyer repre-
senting a client on a contingency fee
basis may enter an agreement for,
charge or collect an attorney’s fee based
on the gross recovery or settlement of a
matter, and in the same matter charge
an additional contingent fee for the ne-
gotiation of a reduction of third-party
liens or claims, for example, medical
bills, statutory liens and subrogated
claims, where the liens or claims are re-
lated to, and to be satisfied from, the
gross settlement proceeds from that
matter.

ansWEr:
Absent extraordinary circumstances, a

lawyer may not enter into an agreement
for, charge or collect an attorney’s fee
based on the gross recovery or settle-
ment of a matter, and in the same mat-
ter charge an additional contingent fee
for the negotiation of a reduction of
third-party liens or claims, where the
liens or claims are related to, and to be
satisfied from, the gross settlement pro-
ceeds from that matter.

disCussiOn:
Rule 1.5(a), Ala. R. Prof. C., requires “[a]

lawyer shall not enter into an agreement

O P I N I O N S  O F  T H E  G E N E R A L  C O U N S E L

Lien Reduction and 
Double-Dipping

J. Anthony McLain
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for, or charge, or collect a clearly excessive fee,” and identifies
nine factors to be considered when determining whether a
fee is clearly excessive:

rule 1.5.
fees.

(a) A lawyer shall not enter into an agreement for, or
charge, or collect a clearly excessive fee. In deter-
mining whether a fee is excessive the factors to be
considered are the following:

(1) the time and labor required, the novelty and dif-
ficulty of the questions involved, and the skill
requisite to perform the legal service properly;

(2) the likelihood, if apparent to the client, that the
acceptance of the particular employment will
preclude other employment by the lawyer;

(3) the fee customarily charged in the locality for
similar legal services;

(4) the amount involved and the results obtained;

(5) the time limitations imposed by the client or by
the circumstances;

(6) the nature and length of the professional rela-
tionship with the client;

(7) the experience, reputation, and ability of the
lawyer or lawyers performing the services;

(8) whether the fee is fixed or contingent; and

(9) whether there is a written fee agreement signed
by the client.

***
These factors, with the exception of paragraph (9) which
provides for consideration of a written fee agreement signed
by the client, are identical to those announced by the
Supreme Court of Alabama in Peebles v. Miley, 439 So.2d 137
(Ala. 1983). While contingent fees are not permitted in crimi-
nal defense and domestic matters, see Rule 1.5(d), Ala. R.
Prof. C., they are permissible in a wide variety of matters pro-
vided they do not call for, charge or result in the collection of
a “clearly excessive fee.”

More than merely permissible, contingent fee agreements
are normal and customary in plaintiff’s practice, and particu-
larly prevalent in personal injury representation. Among
other requirements, Rule 1.5(c), Ala. R. Prof. C., dictates these
agreements must be “in writing” and “state the method by
which the fee is to be determined, including the percentage
or percentages that shall accrue to the lawyer in the event of
settlement, trial or appeal, litigation and other expenses to
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(Continued from page 69)

be deducted from the recovery, and whether such expenses
are to be deducted before or after the contingent fee is cal-
culated.” Because all contingent fee agreements must be in
writing, it is plainly impermissible for a lawyer to charge or
collect a contingent fee for the negotiation of reductions in
medical bills or hospital or subrogation liens or other third-
party claims to be satisfied out of settlement funds if there is
no written agreement to do so. Rule 1.5(c), Ala. R. Prof. C.

However, a lawyer may not, even if in writing and signed by
the client, enter into an agreement or agreements which call for
an attorney’s fee based on the gross recovery or settlement of a
matter and in the same matter charge an additional contingent
fee for the negotiation of a reduction of third-party liens or
claims which are related to, and to be satisfied from, the gross
settlement proceeds from that matter. This is because the ne-
gotiation of a reduction of third-party liens and claims is inci-
dent to normal personal injury representation. Frequently
necessary to reach a settlement of a client’s personal injury
claim, this service is a routine element of case management.

While Rule 1.2, Ala. R. Prof. C., allows for limited-scope repre-
sentation, the limitations must be “reasonable under the cir-
cumstances.” Lawyers may not ethically abdicate their duty to
timely address liens attaching to settlement proceeds. Rule
1.4(b), Ala. R. Prof. C., requires a lawyer to “explain a matter to the
extent reasonably necessary to permit the client to make in-
formed decisions about the representation.” One of the most
significant decisions to be made by a personal injury plaintiff is
whether or upon what terms to propose or accept a settlement.

Without an explanation of his or her obligations with regard to
medical bills or hospital or other liens related to the injury giv-
ing rise to the claim, and any legal interest a third party may
have in the client’s settlement proceeds, a client cannot make
an informed settlement decision. This is especially the case if
the lawyer has a statutory obligation to protect a third party’s
interest in those funds, for example in the case of hospital or
Medicaid liens, or an ethical obligation by virtue of the issuance
of a protection letter. See Formal Opinion 2003-02.

It also stands to reason that typically the most advanta-
geous time for negotiation of third-party liens or claims is
prior to, rather than after, settlement of a tort claim. Whereas
before settlement the lienholder or subrogated insurer will
have to face the possibility of receiving no recovery at all, after
settlement or judgment the lienholder will have no incentive
to reduce its lien except as may be required by the common
fund doctrine. A lawyer attempting to negotiate a reduction
after settlement may not knowingly make a false statement of
material fact or law to a third-party claimant, including a false
statement about the settlement status of the related claim or
the third party’s right to settlement funds therefrom. Rule
4.1(a), Ala. R. Prof. C. Therefore, absent extraordinary circum-
stances, a lawyer representing a client in a personal injury
matter may not enter an agreement with the client to exclude
consideration of third-party liens or claims from the scope of
representation. Rather, a lawyer’s obligation to zealously rep-
resent the client’s interests requires reasonable efforts to
timely seek their reduction in conjunction with settlement.

The 2013 Alabama Rules of Court–State books are for sale at $10 each. These are available
for purchase in the Supreme Court and State Law Library by cash or check only. Note: All rule
changes and effective dates are available at http://judicial.alabama.gov/rules/Rules.cfm.

Please mail a check or money order, made payable to AL Supreme Court and State Law 
Library, to:

AL Supreme Court and State Law Library
ATTN: Public Services–Book Sale
300 Dexter Ave.
Montgomery AL 36104

Contact any Public Services staff member at (334) 229-0563 with questions.

BOOKS FOR SALE: 2013 Alabama Rules of Court–State
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Furthermore, the Rule 1.5(a) factors require that a fee for the
negotiation of medical bills or hospital or subrogation liens,
assessed in addition to an attorney’s fee based on gross recov-
ery, must be supported by some additional benefit to the
client. However, as beneficiaries of the lawyer’s services, third-
party claimants and lienholders routinely reduce their liens or
claims on a pro rata basis equal to their share of the attorney’s
fee paid by the client consistent with the common fund doc-
trine. A further reduction in a third party’s lien upon or claim
to settlement funds, in excess of the amount potentially re-
coverable pursuant to the common fund doctrine, is fre-
quently necessary for the parties to reach a settlement. A
lawyer negotiating these reductions in the process of reach-
ing a settlement is compensated for his services by an attor-
ney’s fee calculated as a percentage of the gross settlement.

Thus, a lawyer charging a client a fee for negotiating re-
ductions in third-party claims, including medical bills or hos-
pital or other subrogation liens to be satisfied from
settlement proceeds, in addition to an attorney’s fee based
upon the gross settlement, does so without providing any
additional benefit to the client. This negotiation is incident
to normal representation and requires no additional time or
labor than that required of an attorney representing the
client in the underlying claim. See Rule 1.5(a)(1), Ala. R. Prof.
C. It is neither normal nor customary for lawyers to charge

clients an additional amount for this “service.” See Rule
1.5(a)(3), Ala. R. Prof. C. And a lien reduction granted by a
medical provider or lienholder to facilitate the global settle-
ment of the underlying claim, or consistent with the com-
mon fund doctrine, is the result of action already practically
and ethically required of the lawyer and not the result of an
additional service. See Rule 1.5(a)(4), Ala. R. Prof. C. It is there-
fore a violation of Rule 1.5(a), Ala. R. Prof. C., for a lawyer to
enter an agreement for, charge or collect such a “clearly ex-
cessive fee,” which could be described as “double-dipping.”

In sum, while circumstances may exist in which it is per-
missible for an attorney to enter into an agreement for,
charge or collect a contingent fee for the reduction of med-
ical bills or hospital or subrogation liens or other third-party
liens or claims to be satisfied out of settlement funds, the
Disciplinary Commission is of the opinion they are imper-
missible in routine contingent fee representation where the
attorney’s fee is based on the gross settlement or recovery.
This opinion does not address an agreement for or charge of
fees or expenses for the outsourcing of lien resolution in
complex matters, for example Medicaid liens or ERISA subro-
gation, or the apportionment of those costs between the
lawyer and client where both the lawyer and client are bene-
ficiaries of the third-party service. �

[RO-2015-01]
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As the 2015-16 president of the Ala-
bama State Bar Young Lawyers’ Section, I
am taking this opportunity to re-ac-
quaint you with the YLS and announce a
number of events. For the first time ever,
the YLS is now an opt-in section of the
state bar. If you were 36 years or younger
as of October 1, 2015, or have been li-
censed to practice in Alabama for three
years or less, take a moment and join our
section, which can be done at www.al-
abar.org. Then, reach out to the officers
or other members of the Executive Com-
mittee and get involved. We want you!

Last year, Brandon Hughey did an
outstanding job as president and we are
all grateful for his service. He left big
shoes to fill, but we are fortunate to
have an excellent group of officers and

Executive Committee members to carry
the torch.

This year’s officers are:
Charles “Chip” Tait, vice president

(Mobile)
Parker miller, secretary (Montgomery)
Lee Johnsey, treasurer (Birmingham)

The YLS Executive Committee includes:
Evan allen, Jesse anderson, Lance
Baxter, Chris Burrell, Joel Caldwell,
rachel Cash, aaron Chastain, megan
Comer, Emily Crow, Beau darley,
Latisha davis, nathan dickson, Lisha
graham, Harris Hagood, Walton Hick-
man, Brad Hicks, morgan Hofferber,
Janine mcadory, rachel miller, Wyatt
montgomery, Hal mooty, Brian mur-
phy, amy nation, nathan ryan, scott

Y L S  U P D A T E

Opt to Join and Serve

Hughston Nichols
hnichols@hwnn.com
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sasser, Julia shreve, robert shreve, miland simpler and
danielle starks.

In November, the YLS hosted our annual iron Bowl CLEs in
Huntsville, Birmingham, Montgomery, Mobile and, new to 2015,
Tuscaloosa and Auburn. It was a great way to get those last-
minute CLE credits and hear from some outstanding speakers.

Building on the success and momentum from last spring’s
annual CLE, the YLS is again hosting our Orange Beach CLE.
This past year, attendance was almost doubled from previous
years and our CLE committee has a goal to again double the
number of attendees. If you’ve never attended the Orange
Beach seminar, it is a great opportunity to reunite with law
school friends, network with lawyers of different practice
areas and locations, interact with judges from around the
state, experience a meaningful CLE targeted at young lawyers
and have a great time at the beach. This year, we are excited
to be at The Caribe on May 19-22. Rooms are filling up fast, so
call (251) 980-9000 and reference “ASB Young Lawyers’ CLE” to
reserve your room.

In addition to hosting CLEs, the YLS will continue conduct-
ing the minority Pre-Law Conferences in Huntsville, Birm-
ingham, Montgomery and Mobile. We are extremely proud
of this award-winning program. Additionally, we will con-
duct the spring Bar admission Ceremony, as well as pro-
vide disaster relief assistance, if necessary, through our
fEma assistance Program.

Our YLs student division is in its second year and our
membership continues to grow. Students at Alabama law
schools have the opportunity to join our section to become
more connected with the state bar, network, be mentored
by young lawyers and explore new job opportunities.

Be sure to keep up with the YLS through our social media
platforms at https://facebook.com/ABSyounglawyers, https://
twitter.com/absyounglawyers and/or https://instagram.com/
asbyounglawyers. For more information on getting involved
in the YLS or helping out with any of our upcoming events,
contact any of our executive committee members or me. �

WHY JOin?
 Expand your client base
 Benefit from our marketing efforts
 Improve your bottom line

OVErViEW Of THE PrOgram
 Referrals in all 67 counties
 Annual fee of $100
 Maximum percentage fee of $250 on fees be-

tween $1,000 and $5,000
 Professional liability insurance required for 

participation

sign me up!
Download the application at 

www.alabar.org
or email LRS@alabar.org.

Join the asB Lawyer referral service
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About 
Members

mark H. Taupeka announces the
opening of Taupeka Law LLC at 25299
Canal Rd., Ste. A-6, Orange Beach 36561.
Phone (251) 301-8500.

Among Firms
adams & reese announces that

anna davis joined as an associate in
the Birmingham office.

Balch & Bingham LLP announces
that mike Evans, alexander d. flachs-
bart, Elizabeth flachsbart, Christo-
pher friedman, scott a. gray, s.
michael madison, B. Chelsea Phillips
and michael Taunton joined the Birm-
ingham office as associates.

Bradley arant Boult Cummings LLP
announces that Cullen J. Brown joined
the Huntsville office as an associate and
C. meade Hartfield joined as counsel in
the Birmingham and Jackson, Missis-
sippi offices. rachel s. Byrd; J. daniel
feltham; Jr.; Jake m. gipson; J. Jack-
son Hill, iV; stephen Parsley and m.
riley Phillips joined the Birmingham
office as associates.

Carr allison announces that robert
d. Windsor and Kaila B. Wilson joined
as associates in the Birmingham office.

Chicago Title insurance Company,
Commonwealth Land Title insurance
Company and fidelity national Title
insurance Company announce that
William C. avant joined as associate
area counsel for Alabama, Mississippi
and Arkansas.

Cleveland, riddle & atchison an-
nounces that raymond J. Hawthorne,
Jr. joined the Montgomery office.

J.P. Coleman Law LLC in Robertsdale
announces that James Parrish Cole-
man, iii joined as an associate.

The finley firm announces that
george W. Walker, iii joined the
Auburn office.

fuller Hampton LLC announces that
H. michael farnsworth joined the firm
as an associate in the Roanoke office.

Hare, Wynn, newell & newton an-
nounces that Christopher randolph,
Jr. and Tempe smith joined as associ-
ates in the Birmingham office.

Hollis, Wright, Clay & Vail PC an-
nounces that John r. spade joined as
an associate.

Holtsford gilliland Higgins Hitson &
Howard PC announces that K. Bryant
Hitson and Hannah Torbert Kennedy
joined as associates in the central 
Alabama office and andrew W. martin,
Jr. is of counsel in the Gulf Coast Office.

A B O U T  M E M B E R S ,  A M O N G  F I R M S

Please email announcements to
margaret.murphy@alabar.org.
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Huie fernambucq & stewart LLP
announces that Emily slay Walters
joined as an associate.

The Law Offices of renee W. Lee
LLC announces that allyn C. Powell
joined as an associate.

maynard Cooper & gale announces
that Christie Borton rejoined as of
counsel and Virginia mcKibbens, ash-
lee riopka, Heather Ward, drew
dolan, mark foley, Jacob franz and
Johnny Wilhelm joined as associates,
all in the Birmingham office. stephen
rogers and drew Bozeman joined as
associates in the Huntsville office.

mcdowell Knight roedder &
sledge LLC announces that alex
steadman joined as an associate.

Phelps dunbar announces that
Joseph aguirre and danielle mash-
burn-myrick joined as associates in
the Mobile office.

Pope mcglamry announces that
Tom Willingham and mary Leah
miller joined the Atlanta office.

reynolds, reynolds & Little LLC
announces that amelia K. steindorff
joined as a partner in the Birmingham
office.

rosen Harwood Pa announces that
nicole C. Bohannon joined the firm.

ryals, donaldson & agricola PC
announces that Jeffrey W. smith
joined as of counsel.

The Law Office of david P. shepherd
in Fairhope announces that asheton W.
sawyer joined as an associate.

alexander shunnarah Personal in-
jury attorneys PC announces that
garrett dennis and Cody isbell
joined the firm.

smith, spires & Peddy PC an-
nounces that murray s. flint joined as
an associate.

swift, Currie, mcghee & Hiers LLP
announces the opening of a Birming-
ham office and that Lane finch joined
as a partner and Brian richardson
joined as an associate.

White, arnold & dowd announces
that robert E. Cooper and James a.
Potts, ii joined as shareholders.

Yeager of Counsel PC of Fairhope
announces a name change to The Yea-
ger Law firm PC. �
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Reinstatement
• Birmingham attorney Emory Keith mauldin was reinstated to the practice of law

in Alabama, effective September 18, 2015, by order of the Supreme Court of Ala-
bama. The supreme court’s order was based upon the decision of Panel I of the Dis-
ciplinary Board of the Alabama State Bar granting the petition for reinstatement
filed by Mauldin on April 6, 2015. [Rule 28, Pet. No. 2015-601]

Disbarments
• Decatur attorney daniel Lee forman was disbarred from the practice of law in Ala-

bama, effective April 22, 2015. The supreme court entered its order based upon the
Disciplinary Commission’s order accepting Forman’s consent to disbarment based
upon allegations he misappropriated client funds. Prior to disbarment, Forman was
summarily and interimly suspended from the practice of law in Alabama, effective
April 22, 2015. The Disciplinary Commission entered an order finding that probable
cause existed that Forman had misappropriated client funds, provided false infor-
mation regarding client funds, collected fees from clients without providing any
meaningful services and borrowed money from his clients, thus causing, or likely to
cause, immediate and serious injury to a client and to the public. [Rule 23(a), Pet.
No. 2015-1032 and Rule 20(a), Pet. No. 2015-685]

• Birmingham attorney Bradley ryan Overton was disbarred from the practice of
law in Alabama by order of the Supreme Court of Alabama, effective August 19,
2015. The supreme court entered its order based upon the Disciplinary Board’s
order disbarring Overton. Overton was found guilty of violating Rules 1.4(a) and
(b), 1.16(a) and (d), 3.4(c), 5.5(a)(1), 8.1(b) and 8.4(a), (c) and (g), Ala. R. Prof. C. Over-
ton was hired to represent a complainant in a criminal matter. Shortly thereafter,
Overton was suspended from the practice of law in Alabama on October 15, 2012,
for failing to certify his IOLTA account. Overton failed to inform the complainant
that he had been suspended and continued to represent the complainant through
the complainant’s indictment on September 20, 2013. In addition, Overton asked
the complainant to lie to the court regarding his representation. The complainant
rejected Overton’s instructions and informed the court that he had hired Overton.
The complainant later requested from Overton a refund of the unearned portion of
the $5,000 fee that was paid, of which the complainant stated Overton agreed to
refund the entire fee. Subsequently, Overton failed to refund the fee and failed to
return any of the complainant’s phone calls. [ASB No. 2014-1110]

D I S C I P L I N A R Y  N O T I C E S

� reinstatement

� disbarments

� suspensions

� Public reprimands
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Suspensions
• Birmingham attorney rodger Keith Brannum was sus-

pended from the practice of law in Alabama for two years
by order of the Disciplinary Commission of the Alabama
State Bar, effective August 26, 2015. The suspension was or-
dered held in abeyance and Brannum was placed on proba-
tion for two years. The order of the Disciplinary Commission
was based upon Brannum’s conditional guilty plea to violat-
ing Rules 1.3, 1.4(a), 3.2, 8.4(a) and 8.4(g), Ala. R. Prof. C. Bran-
num admitted he failed to diligently represent his clients,
failed to communicate with his clients and failed to expe-
dite litigation. [ASB Nos. 2013-1862 and 2014-795]

• Centerville attorney Thomas michael Hobson was sum-
marily and interimly suspended from the practice of law in
Alabama, effective May 15, 2015. The supreme court en-
tered its order based upon the Disciplinary Commission’s
order finding probable cause existed that Hobson had
failed to respond to a request for information concerning
a disciplinary matter and was causing, or was likely to
cause, immediate and serious injury to a client and to the
public. [Rule 20(a), Pet. No. 2015-783]

• Pinson attorney richard Ellis sandefer was suspended
from the practice of law in Alabama for 91 days by order of

the Supreme Court of Alabama, effective September 4,
2015. The supreme court entered its order based upon the
Disciplinary Commission’s acceptance of Sandefer’s condi-
tional guilty plea, wherein Sandefer admitted to violations
of Rules 1.8(l) and (m), and 8.4(d) and (g), Ala. R. Prof. C.
Sandefer admitted to engaging in a sexual relationship
with a client, where he agreed to waive his legal fee in ex-
change for sexual favors. [ASB No. 2015-554]

Public Reprimands
• Columbus, Mississippi attorney Wesley House garrett, who

is also licensed in Alabama, received a public reprimand with
general publication, after submitting a conditional guilty
plea, on September 18, 2015, for violating Rules 1.3, 1.4(a)
and (b) and 8.4(a) and (g), Ala. R. Prof. C. In or around January
2007, Garrett was retained to represent clients in a bank-
ruptcy matter. Garrett filed a Chapter 13 bankruptcy petition
for the clients. On April 20, 2011, the clients were discharged
in the bankruptcy and believed all liens had been removed
from their home. Garrett’s employment contract stated she
would not be responsible for filing any motions to have judi-
cial liens removed or voided. On August 20, 2013, the clients
attempted to refinance their home and were informed that

You take care of your clients, but
who takes care of YOu?

alabama Lawyer
assistance Program  

For information
on the Alabama

Lawyer Assistance
Program’s free

and Confidential
services, call

(334) 224-6920.
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D I S C I P L I N A R Y  N O T I C E S

their home could not be refinanced because two liens had
been filed against their home. Garrett failed to adequately
explain to the clients that the motions to avoid lien that she
completed for two of the lienholder institutions were merely
drafts for the clients’ use and that Garrett had not previously
filed the motions on their behalf. [ASB No. 2014-693]

• Mobile attorney Jacqueline rachel macon received a
public reprimand without general publication on Septem-
ber 18, 2015 for violating Rules 7.2(b) and 7.3, Ala. R. Prof.
C. Macon sent a potential client a solicitation letter. The so-
licitation letter was not submitted to the Office of General
Counsel of the Alabama State Bar prior to or at the time of
dissemination as required. In addition, the solicitation let-
ter failed to include as its first sentence the following
statement, “If you have already hired or retained a lawyer
in connection with, please disregard this letter.” Macon
also failed to comply with time limitations for the sending
of solicitation letters. [ASB No. 2014-1498]

• Birmingham attorney steven Paul smith received a pub-
lic reprimand with general publication on September 18,

2015 for violating Rules 1.3, 1.4(a) and (b), 8.1(a) and 8.4(a)
and (g), Ala. R. Prof. C. Smith was hired by a client and his
wife to represent them in a car accident case. Smith filed
suit on their behalf in Chilton County on August 16, 2013,
but Smith was unable to obtain personal service of the de-
fendant, resulting in the court issuing an order that the
matter would be dismissed in 30 days if service upon the
defendant was not had. Smith failed to take any action in
the matter and the court dismissed the matter with preju-
dice on January 30, 2014. The clients attempted to contact
Smith on multiple occasions, without success. Smith’s sec-
retary informed the clients on May 21, 2014 that the case
was still pending, but Smith failed to subsequently com-
municate with the clients. Smith stated in his response to
the bar that the case was still pending and the clients
would be contacted when discovery needed to be com-
pleted. In fact, Smith did not disclose to the bar that the
case had been dismissed with prejudice, despite the fact
that Smith had filed a motion to have the case reinstated
by the court the same day as his response to the bar. [ASB
No. 2014-818] �

(Continued from page 77)
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