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Federal and State Postconviction
Remedies and Relief
By Donald E. Wilkes, Jr.

Dental Practice for Trial Lawyers
by Robert L. Pekarsky, D.D.S.

$32.95

A complete handbook on the subject for trial lnwyers, It offers the legal
profession a basic knowledge of the general practice of dentistry, its procedures,
and its specialtics.

In a highly technical and specialized area of the law—
indeed, critical —this meticulously prepared work is neces-
sary (o practitioners concerned with postconviction rem-
edies and relief.

Social Security Disability Claims—
Practice and Procedure

By Don C. Keenan, Charles R. Ashman
with Patricia A. Lucas, Contributing Editor

$64.95

This treatise is important 1o the experienced trial lawyer
handling liability injury actions, the novice lawyer starting
his own practice and also to their paralegals.

Seamen’s Damages for
Death and Injury

By Jack B. Hood and
Benjamin A. Hardy, Jr.

An mvaluable work which provides the practitioner with an up-
to-date handbook in thiscontinually changing area of the law. It presents
the basic law of damages in seamen’s personal injury and death cases
in a very concise and thorough manner.
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Compensating Clients for
Wrongful Acts

— pg. 67

Alabama is one of a few states, if not
the only, which does not have in opera:
tion an active Client Security Fund.
Legislation is necessary to implement
this most needed reform.

A Strategic Move
—peg. 73

Earlier this year the Alabama State
Bar inaugurated its new professional
liability insurance program. Alabama
attorneys are urged to consider this
program. Details inside,

Co-employee Immunity
among Alabama
Longshoremen and
Harborworkers

— pg. 76

Longshoremen in Alabama have both
federal and state law remedies avail-
able in pursuing third party actions.
The inherent conflict in these remedies
will require ultimate resolution by the
.S, Supreme Court.




ISSUE IN BRIEF

On the Cover

John Proctor, bar commissioner from
the 38th Judicial Circuit, is the photog-
rapher of the front photograph, taken
in connection with the special emphasis
on alcohol in this issue, Proctor is with
the law firm Thomas & Proctor in
Scottsboro.

Bar Committees Seeking
Answers

— pg. 94

Many issues facing the bar are pres-
ently being handled by several commit-
tees of our association. Each Alabama
lawyer will be affected by their work,
taking place statewide.

The Alabama Lawver

We Have Met the Enemy

— pg. 102

Although lawyers and judges are no
more prone to alcohol abuse than the
general pouplation, it 15 estimated that
nearly 700 Alabama lawyers are alco-
holics. This alarming number has spur-
red the bar’s task force on alcoholism
and drug abuse to action, needing and
wanting to help those confronting this
disease.

Upcoming

March 9-10
Alabama State Bar Midyear
Conference, Montgomery
April 5-8
ADLA Annual Meeting,
Palm Beach, Florida
May 18-19
Young Lawyers' Annual

Seminar, Sandestin, Florida

July 12-14

Alabama State Bar Convention,

Mohile

Lawyer groups wishing to
have meetings listed in this
column should contact the Ala-

bama State Bar,
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HAIRSTON

yer you will find a report by Mary

Lyn Pike on the work of some of
the committees of the Alabama State
Bar. We have about one committee
meeting every third day. An average of
two thirds of the committee members
attend each meeting. When you con-
sider that the members are spread
across the state and the conflicts that
lawyers are heir to, this record is truly
remarkable.

We, as a profession, are in debt to
these lawyers who give so generously
of their time and talent. As we each go
about our busy, busy “business" of
practicing law, we might offer a little
prayer of thanksgiving to those of our
membership who give of themselves to
our profession.

As I consider the generosity of the
gift of these dedicated professionals, |
am reminded of three great statements:

Albert Einstein wrote;

Strange is our situation here on
earth. Each of us comes for a short
visil, not knowing why, yvet some-
limes seeming to divine a purpose.
Many times aday | realize how much
of my own outer and nner life is
built upon the labors of my fellow
men, both living and dead, and how
earnestly | must exert mysell in
order togive and return as much as |
have received. My peace of mind is
often troubled by the depressive sense

In this issue of The Alabama Law-

“Page

that | have borrowed too heavily

from the work of other men.

The late Bernard Shaw defined a
gentleman as one who refuses to take
out more than he receives,

And finally the words of our own
Mr. T.B. Hill of the Montgomery Bar:
Ours is a noble profession. From its
ranks have come, throughout the
history of the Republic, the leader-
ship which guided and directed the
destiny of our shipof state in times of
peace and sustained us in time of

CTI%ES,

It is wonderful towork with lawvyers
and for our profession. If you haven't
enjoyed the experience of participating
in the outreach of your profession, now
15 the time. Walter Byars will soon be
knocking on your door. Pleasure your-
self! Give opportunity a chance.

[ wish I could end this report right
here saying everything is great — let's
get together and make it even greater. |
can't — it ain't.

We do have problems. I echo two
concerns that were shared with the
Montgomery Bar at its last annual
meeting. Concerns of such major im-
portance that they could drag our pro-
fession under,

First and foremost is discipline. How
do we cope with that growing segment
of our profession who are not prepared
tolive within the standards that we, as

“President’s

practicing lawyers, adopt to guide us?
How do we put a halt to this ever grow-
ing disciplinary problem?

As a profession we have the respon-
sibility of disciplining ourselves. This
has become a monumental task. It is
quickly reaching the proportion of
diminishing returns. Forget, if you
can, the bad apple. Consider the thou-
sand of lawyer hours that are spent by
the members of the local grievance
committee in investigating complaints;
the size of our disciplinary staff: the
work of the Disciplinary Commission
in separating the chaff from the grain:
hearing after hearing of the Discipli-
nary Panels composed of the members
of the Board of Bar Commissioners.
We are throwing away thousands of
hours and tens of thousands of dollars
trying to protect the public from our
shortcomings.

Look at the other side. What if we
could use all these hours — all this
mental energy — to move our profes-
sion forward? These are dedicated
hands that if relieved of their house
cleaning chores would serve in a more
positive capacity,

What are we going to do about it?
Let’s take a page out of the DUI battle.
Revise our rules so that public censure
is the minimal sanction for the viola-

(Caniinued on page 112}
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ou are still more than a number

at the state bar, even in an ad-

vancing age of technology. The
membership list has been computer-
ized but you haven't become a mere
number. We still know your name,
yvour address, the year vou were born,
the vear you were first licensed to
practice (in the jurisdiction of your
original admission) and your member-
ship category, be it licensed, special or
exempt (those persons admitted in
Alabama less than two years).

It is hoped that you have received a
data verification card by now so that
the personal information used for each
member can be verified. We have at-
tempted a hand audit of the 7,200
membership records put into the sys-
tem; however, it is possible that we
have used incorrect information or
that it has been coded improperly.
Flease examine the label on this Ala-
bama Lawyer to insure that it reflects
the address at which you wish to re-
ceive bar mailings,

Because of space limitations, we are
using the shortest and most exact ad-
dress for each member, i.e. a post office
box, or street address if a post office
box is not available. We have also de-
leted firm names. While we prefer to
use the standard first name — middle
initial — last name sequence, this is
not always practical since a substan-
tial number of our members have iden-
tical first and last names and in most

The Alabama Lawyer

“Executive
“Director’s

“Report

instances, the middle name must be
used to avoid confusion. The use of
suffixes (i.e., Sr., Jr., I1, 111, etc.) is es-
sential due to the significant number
of second and third generation practi-
tioners within our bar. The use of year
of birth and vear of admission will
permit the bar to compile selective
mailing lists where a person’s age or
number of years in practice is signifi-
cant. This will particularly benefit the
Young Lawyers Section of the bar as
well as those bar committees who from
time to time need to survey the mem-
bership.

We are asking that changes of ad-
dress be requested in writing. Fre-
quently, a firm will relocate its offices
and a single member will write asking
that that member’s address be changed.
Because many of our members choose
to use a home address instead of an
office address, we will not automati-
cally change the addresses of the other
members of the firm unless specifi-
cally requesting multiple changes. We
plan to put changes into the system on
the 25th day of each month; however,
we will attempt to have all changes
made prior to any bar-wide mailing if
the number of changes warrants ear-
lier action,

To borrow a phrase from Hugh
Downs of ABC's 20/20, “You stay in
touch, and we'll bein touch.” The vast
majority of our mailings are sent under

a bulk permit. This mail is not for-
warded by the post office and, due to
the cost to the bar, we cannot guaran-
tee return postage on undelivered mail,
To insure receipt of your mail, be sure
we have vour current address.

This new system will significantly
reduce our mailing costs plus speed up
the processing of all bar mailings. It
costs the bar ten cents to accomplish
each address change but this does not
seem unreasonable in view of the num-
ber of address changes we receive each
day. We recently changed over 120 ad-
dresses in a single week.

The bar has absolute control of the
mailing list. The mailing service will
not make it available except upon writ-
ten direction from this office. It will
not be sold for commercial purposes
and will not be made available for any
commercial solicitation except those
member benefit programs sponsored
or endorsed by the state bar. Limited
use of the list can be made available to
candidates who have qualified for state
judicial offices and attorney general.
Of course, those candidates must pay
for the cost of preparing such a list. It is
also customary toallow each candidate
seeking the office of president elect of
the bar to use the list for one mailing.

Send changes of address to: The
Alabama State Bar, P.O. Box 671,
Montgomery, AL 36101. |

— Reginald T. Hamner
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ALABAMA
TRUSTS
AND
ESTATES

1984 Edition

Alabama Trusts and
Estates, 1984 Edition, contains
in one convenient volume,
provisions of the Code of
Alabama regarding trusts and
estates, together with
annotations of cases construing
those provisions. This valuable
reference is fully annotated
and indexed. Areas c::lvered
include:

® powers and duties of

trustees and other
fiduciaries

® rights of beneficiaries

® guardian and ward

relationships

& wills

® administration of

decedents’ estates

$17.50*
Appx. 860 pages, softbound
© 1984

mCHIE COMPANY
MEHIE, e

for customer service contact:
JAMES R. SHROYER
P.O. Box 717
Pelham, Alabama 35124
(205) 326-9899

*plus shipping, handling
sales tax where applicable

GLetteﬁ to

Reflections

“Reflections of the Reflective Round-
table” was outstanding. Lawyers like
John Caddell, Robert Adams, Douglas
Arant, Jimmy Carter, Guy Hardwick,
Judge Harwood and Judge Lynne have
my respect and admiration, not so
much because they are so successful
and so dedicated to our profession
(many lawyers and judges have these
qualities), but because they haveadry
wit and charm which [ associate with
the most gifted “trial lawyers." These
gentlemen are, in my opinion, at the
top of our profession because they have
this entertaining ability to “tell a
story,” a knack which guarantees any-
one — lawyer, judge, juror, witness or
the average man or woman on the
street — the rapt attention of others.

Congratulations to The Alabama
Lawyer for sharing these reflections
with those of us who missed them in
person.

Bill Baxley
Lieutenant Governor
of Alabama

Alabama’'s Oldest Lawver?

[ have just completed reading the
January 1984 edition of The Alabama
Lawyer. The make-up and content of
the publication is most attractive, en-
lightening and entertaining. You and
others responsible for this good work
are deserving of the heartiest congrat-
ulations from every recipient of The
Alabama Lawyer.

[ was particularly interested in the

article entitled, "Who is Alabama’s
Oldest Lawyer?" I would like to know
your criteria. If you are going to base
your findings on how one feels or the
number of scars one possesses or the
mileage attained by a lawver, [ would
like to submit my name for your con-
sideration. On the other hand, if you're
going strictly by years, Mr. Douglas
Arant, Bibb Allen and maybe one or
two other members of the Bar can de-
feat my claim to the title.

Tuscaloosa Hugh W. Roberts, Jr.

LETTERS TO THE EDITOR

The purpose of the Letters to
the Editor column is to provide a
forum for the expression of the
readers’ views. Members of the
Alabama State Bar are invited to
submit short letters, not exceed-
ing 250 words, expressing their
opinions or giving information as
to any matter appearing in the
publication or of concern to the
bar membership. The editor re-
serves the right to select excerpts
therefrom to publish. All letters
specifically addressed as Letters
to the Editor will be candidates
for publication in The Alabama
Lawyer. The publication of a let-
ter does not, however, constitute
an endorsement of the views ex-
pressed. Letters should be sent
to: The Alabama Lawyer, Letters
to the Editor, P.O. Box 4156,
Montgomery, Alabama 36101

March 1984



WhyAlabama Needs a
Client Security Fund

by James S. Ward

James 5. Ward, a member of the Bir
mingham law firm af Wavd & MeKnight,
recetved his B.A. degree from the Uni-
versily of Minnesola and J.D. from the
University of Alabama. He is presently
the chatrman of the Alabama Siale
Bar's Task Force on a Client Securily
Fund,

The Alabama Lanver

labama is one of a few
states, if not the only, which
does not have in operation

an active Clienl Security Fund. In
an effort to remedy this situation,
owr currvent Bar Associalion presi-
dent formed a Task Force on a
Client Security Fund which was
charged with determining a means
whereby the Alabama State Bar
Associalion could operate a Client
Securily Fund and a procedure for
the funding of such a fund. Armed
with this charge and ils concomil-
ant duly, the task force bezan to
meel and develop proposals for a
Client Securily Fund of the Ala-
bama State Bar. The end result of
these efforts has been the drafting
by the task force of proposed rules
establishing a Client Security Fund
Commillee and defining procedures
lo govern proceedings conducled
upon an application for reimbur-
sement from the proposed Clienl
Security Fund. Additionally, a
proposed application form for reim-
bursement and an informational
pamphlet have been drafted. It is
stressed thal these are proposals
anly and are subject lo the approval
of the Board of Bar Commissioners
before implementation. Addition-
ally, funding for the Client Securily
Fund is contingent upon the drafi-
ing of appropriate legislation and
legislative authorization,

This article is intended to briefly
oulline these proposals, Il is not the
awlthor’s intention to provide a de-
lailed analysis bul rather a sum-
mary and overview of pertinent
Prrovisions,

Why the need for a
Client Security Fund?

National statistics developed in a
1981 study of the National Center for
State Courts show that an average of
three lawyers out of one thousand em-
bezzle their clients’ money, Thereis no



procedure presently in the state of
Alabama tocompensate clients for this
defalcation on the part of lawyers.
Some lawyers object that compensat-
ing a client is not solely the responsibil-
ity of the legal profession. However,
more and more, bar associations per-
ceive this responsibility as their own
as is clearly evidenced by the existence
of Client Security Funds in virtually
every state.

It cannot be gainsaid that we depend
upon the trust of our clients. Unfortu-
nately, there may be cases where a few
attorneys breach that trust. Nonethe-
less, it is important that our profes-
sion's reputation for honesty be main-
tained and protected. A Client Security
Fund will serve this function by pro-
viding reimbursement toclients whose
money or property has been wrong-
fully taken by attorneys admitted to
practice in this state,

How will the Proposed
Client Security Fund
Be Funded?

At this time, the anticipated means
of creating and funding the Client Se-
curity Fund is through the legislative
process. It is intended that legislation
will be drafted and introduced grant-
ing to the Board of Bar Commissioners
explicit authority to establish a Client
Security Fund and to provide for its
funding. Through this method, the
Board of Bar Commissioners will have
needed flexibility in this important
area.

How will the Fund Operate?

A Chent Security Fund Committee
will be responsible for all proceedings
conducted on applications for reim-
bursement from the Client Security
Fund. As proposed, the Client Security
Fund Committee of the Alabama State
Bar will consist of seven lawyers who
are members of the Alabama State Bar
Association. The chairman of the
committee will be the president-elect of
the association while the remaining
six members of the committee will be
appointed by the president of the asso-
ciation, all members to serve without
compensation. The initial members’
terms will be staggered in length and

(it

all subsequent terms will be for three
years.

A proposed application form for reim-
bursement has been prepared. This
form must be completed by any indi-
vidual seeking reimbursement from
the fund. While the form is quite
lengthy, it attempts to elicit necessary
information about the alleged loss, in-
cluding the date of the loss, the amount,
the lawyer involved and all facts relat-
ing to the loss. Each application form
will contain the following language in
bold type:

In establishing the Clients’ Security
Fund, the Alabama State Bar Associa:
tion did not create nor acknowledge any
legal responsibility for the acts of indi-
vidual lawvers in the practice of law_ All
reimbursements of losses of the Clients’
Security Fund shall be a matter of grace
in the sole discretion of the committee
administering the fund and not as a
matter of right. No client or member of
the public shall have any right in the
Clients’ Security Fund as a third party
beneficiary or otherwise.

The application form shall be sworn to
and executed by the claimant under
penalty of perjury.

One may recover only for a “reim-
bursable” loss, “Reimbursable losses”
are only those losses of money ar other
property of clients of lawyers which
meet the following tests:

ia) The dishonest conduct which ocea-
sioned the loss occurred on or after
the effective date of the rules estab-
lishing the Client Security Fund.

{b) The loss was caused by the dishon-
est conduct of a lawyer acting either
as an attorney or as a fiduciary in the
matter in which the loss arose.

{c) The lawyer shall have died, been ad-
judicated a bankrupt, been adjudi-
cated an incompetent, been disbarred
or suspended from the practice of
law, voluntarily resigned from the
practice of law, become a judgment
debtor of the plaintiff, shall have
been adjudged guilty of a crime, which
judgment or judgments shall have
been predicated upon the dishonest
conduct of the lawver, left the juris-
diction or cannot be found or the
committee on Client Security Fund
shall have by its investigation de-
termined that the claim is an ap-
propriate case for consideration be-
cause the loss was caused by the dis-
honest conduct of a member of the
Alabama State Bar Association,

Dishonest conduct would be defined
as wrongful acts committed by a law-

ver against a person in the manner of
defalcation or embezzlement of money,
or the wrongful taking or conversion of
maney, property or other things of
value,

Mot all losses are reimbursable under
the proposed rules. Examples of non-
reimbursable losses are those of a
spouse, child, parent, grandparent, sib-
ling, partner, associate or employee of
the attorney causing the losses; losses
covered by any bond, surety agree-
ment or insurance contract to the ex-
tent covered thereby; losses of any fi-
nancial institution which could be re-
coverable under a “banker's blanket
bond" or similar insurance or surety
contract; losses which are recoverable
from some other source and losses
which are barred under applicable sta-
tute of limitations.

Once an application is received by
the committee, there are several op-
tions. The committee may, in its abso-
lute discretion, after investigation, re-
quire exhaustion of some or all civil
remedies before processing or adjudi-
cating the application or payving any
claims. If the accused lawyer is a
member in good standing of the Ala-
bama State Bar, the applicant's coop-
eration in grievance proceedings by the
Bar against such lawyer shall be a pre-
requisite to the granting of relief to
such applicant from the fund. The
committee may require that an appli-
cant prosecute or cooperate in appro-
priate civil proceedings against the ac-
cused lawyer as a prerequisite to the
granting of relief of such applicant
from the fund.

The committee has the authority to
hold such meetings and conduct such
investigations as it deems necessary in
order to determine whether the claim
is for a reimbursable loss, as previously
defined, and to guide the committee in
determining the extent, if any, to which
the claimant should be reimbursed, If
it is determined by the committee that
the claim is clearly not for a reimburs-
able loss, no further investigation shall
need be conducted and such determi-
nation will constitute a rejection of the
application. If the committee deter-
mines that it is necessary to hear the
claimant and the attorney or to receive
other evidence on behalf of the clai-
mant, then and in that event the com-
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mitiee shall have the authority to re-
quest the appearance of such individu-
als and the receipt of such additional
evidence as may be required. In all
cases, the lawyer charged shall be
given an opportunity to be heard by the
committee if he so requests,

The committee, in its sole discre-
tion, is charged with the responsibility
of determining the amount of loss, if
any, which any client shall be reim-
bursed. In making this determination,
the committee is required to consider
various factors set forth in the rules
which include the negligence, if any, of
the applicant which contributed to the
loss, the comparative hardship of the
client suffered by the loss, the total
amount of reimbursable losses in pre-
vious years for which total reimburse-
ment has not been made and the total
assets of the fund, and the total amount
of reimbursable losses of the clients of
any one lawyer or association of lawy-
ers. Furthermore, in determining
whether or not any pavment will be
made on the claim, the committee may
consider the condition of the fund, the
nature and size of the claim presented

and such other factors as to the com-
mittee may seem just and proper.

The rules will provide both a maxi-
mum amount which any one claimant
may recover from the fund arsing
from an instance or course of dishonest
conduct and an aggregate maximum
amount which all claimants may re-
cover arising from an instance or course
of dishonest conduct.

Applications, proceedings and reports
involving applications for reimburse-
ment are (o be confidential until the
committee authorizes reimbursement
to the claimant, except in limited si-
tuations described in the rules. A
member of the committee who has or
has had a lawyer-client relationship or
financial relationship with a claimant
or lawyer who is the subject of a claim
cannot participate in the investigation
or adjudication of a claim involving
that claimant or lawyer. Absolute im-
munity from civil liahility for all acts
in the course of their official duties is
extended to members of the committee
and staff persons assisting those
members. If reimbursement 15 made,
the fund shall be subrogated in the

amount of the reimbursement and the
committee may bring such action as is
deemed advisable against the lawyer
or the lawyer's estate. Prior to pay-
ment of the claim, the claimant shall
be required to execute a subrogation
agreement,

In connection with the proposed rules
establishing a Client Security Fund, a
brief pamphlet has been prepared for
the benefit of the public. This pam-
phlet is informational and explains the
Client Security Fund, why it was es-
tablished, how it is financed, how it is
administered, what losses are covered,
and where a claim is to be filed and
what happens to the claim after it is
filed.

It certainly 1s desirable to assure the
public that the Alabama State Bar As-
sociation is concerned when lawyers
mishandle their clients' funds. The es-
tablishment of the Client Security Fund
discussed in this article will demon-
strate the Alabama State Bar's desire
to place in operation an effective
procedure for dealing with this prob-
lem. Hopefully, the need for payments
from the fund will be rare. O

MEDICAL & HOSPITAL
MALPRACTICE

PERSONAL INJURY

550 Board Certified Medical Experts in all specialties,
nationwide and Alabama. on our Consulting Statf who will
testify. All eminently qualified

Medical Doctors, Surgeons. Specialists, Osteopaths,
Dentists. Chiropractors, Podiatrists, Psychologists,
Nurses, Hospital Administrators, Toxicologists., and
Engineers in all Specialties on our Consulting Statf. All
prepare signed written reports and testify.

Flexible Fee Schedule

Experts guaranteed for meritorious cases

Experience: B years and 6000 cases.

FREE telephone consultation with our Medical Director
Local Attorney References.

FREE literature, sample expert reports. and Medical-Legal
book by our Medical Director, H. Barry Jacobs, M.D.. with
foreword by Melvin Belli

The Medical Quality Foundation

The American Board ol Medical-Legal Consultants
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{703} 437-3333

TOLL FREE 800-336-0332
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Three Alabama and Federal Trial Practice Form
Books Available for Immediate Shipment . . .

O ALABAMA AND FEDERAL MOTION
FORMS

O ALABAMA AND FEDERAL ORDER AND
JUDGMENT FORMS

O ALABAMA AND FEDERAL COMPLAINT
FORMS

Part of a series of trial practice form books by
Robert Sellers Smith and Joan Mcintyre.

The price of each of these books is $§59.95 plus
postage and handling.
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About Members
cAmong Firms

About Members

At the tenth annual meeting of the
National Conference of Appellate
Court Clerks, John H. Wilkerson,
Jr., clerk of the Alabama Court of
Civil Appeals, was elected president
of the organization.

B. Dawn Wiggins, formerly law
clerk to the Honorable Daniel H.
Thomas, 1.5, district judge for the
Southern District of Alabama, has
become associated with the Pensac-
ola, Florida law firm of Levin, War-
field, Middlebrooks, Mabie, Thomas,
Mayes & Mitchell.

John A, Carey, formerly chief at-
torney of the State Oil and Gas Board
of Alabama, has become associated
with the law firm of McDavid and
Noblin in Jackson, Mississippi.

William R. Lane, Jr., formerly of
Anniston, has become associated
with the firm of Jacobs, Robbins,
Gaynor, Burton, Hampp, Burns, Cole
& Shasteen, P.A., with offices in St
Petersburg, Tampa, and Clearwater,
Florida. Mr. Lane has also been ap-
pointed Adjunct Professor of Law by
Stetson University College of Law.

John D. Saxon, formerly counsel,
U.5. Senate Select Committee on
Ethics, has become director, Corpo-
rate Issues, RCA Corporation. He will
be the chief public policy analyst and
issues manager for the New York-
based broadcasting, electronics, tele-
communications, entertainment, and
aerospace company.

Donald F. Pierce, of the Mohile
law firm of Hand, Arvendall, Bedsole,
Greaves and Johnston, was elected
vice president of public relations of
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the Defense Research Institute at
their annual meeting held January
23-25 in Palm Springs. Pierce was
elected to the post after having com-
pleted a three-year term on the insti-
tute's Board of Directors. He will be
responsible for overseeing the public
relations program of the national
12,000 member attorney association
during the 1984-85 term of office.

Among Firms

Thomas L. Foster and Harold
0. McDonald, Jr., are pleased to
announce their association in the
practice of law. Offices are located at
513 North Twenty-first Street, Bir-
mingham, Alabama 35203.

The firm of Steagall & Adams is

pleased to announce that William H.

Filmore is now associated with the
firm. Offices are located at 315 South
Union Avenue in Ozark (Phone 774-
2001} and Suite G, Executive Center,
Daleville, Alabama (Phone 598-8220),

Hand, Arendall, Bedsole,
Greaves & Johnston, 3ith Floor,

First National Bank Building, Mobile,

Alabama, takes pleasure in announc-
ing that Kathryn A. Eckerlein and
Henry A. Callaway have become
associated with the firm.

Milton E. Barker, Jr., and Ro-
bert P. Bynon, Jr., are pleased to
announce the formation of a partner-
ship for the general practice of law to
be known as Barker & Bynon and
the association of Robert G.
Saunders at the new address of:
Barker & Bynon, Attorneys at Law,
2205 Forestdale Blvd., Birmingham,
Alabama 35214. Phone 791-2021.

The law firm of Wilkins & Dru-
han announces that Thomas P, Ol-
linger, Jr., has become a partner and
that Robert D. Johnston, Jr., has
become associated with the firm. Of-
fices are located at Hannah Houses,
157-159 North Conception Street,
Mobile, Alabama.

The law firm of Leitman, Siegal
& Payne, P.A., takes pleasure in
announcing that W. Clark Watson
has become a member of the firm and
Maston E. Martin, Jr., and James
C. Reilly have become associated
with the firm. Offices are located at
425 First Alabama Bank Building,
Birmingham, Alabama 35203.

Merrill, Porch, Doster & Dil-
lon, P.A., takes pleasure in announc-
ing that Brenda Smith Stedhan
and Randall M. Woodrow have
joined the firm in the practice of law.
Offices are located at Suite 500,
SouthTrust Bank Building, 1000
GQuintard Avénue, Anniston,
Alabama.

Ken W. Gilchrist is pleased to
announce to his colleagues his re-
sumption of the general practice of
law. Offices are at 6th Street, P.O.
Box 143, Ashville, Alabama 36853,
Office phone, 594-7108; Residence
phone, 594-T607,

Tom F. Young, Jr., announces
the opening of his office for the gen-
eral practice of law (and in associa-
tion with Carter & Lewis) at 604
South 38th Street, Birmingham, Ala-
bama 35222,

John C. Calhoun, Jr., announces
the relocation of his law office to 1275
Center Point Road, Birmingham,
Alabama.
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Harris & Harris takes pleasure
i announcing that DL Pawrick Har-
ris, former administrative assistant
for Alabama Supreme Court Chief
Justice C.C, Torbert, Jr.. has become
assoctated with the firm in the gen-
eral practice of law. Offices are at 200
South Lawrence Street, Montgomery,
Alabama 36104,

W. Sidney Fuller, formerly a
pariner in the Andalusia firm of
Tipler & Fuller, announces the open-
ing of his offices for the practice of
law at 218 South Three Notch Street,
Suite Two. The mailing address is
P.CL Drawer 1637, Andalusia, Ala-
bama. Phone 222-4196.

Michael Scheuermann wishes
to announce the relocation of his of-
fice to 4315 Downtowner Loop North,
Mobile, Alabama. Phone 34.3-5384.

Jerry R. Barksdale is pleased to
announce that James D, Mofiatt 1s
now a partner under the firm name
of Barksdale and Moffatt with of-
fices located at 212 South Marion
Street, Athens, Alabama 35611,

The law firm of MeMillan &
Spratling is pleased to announce
that Michael G. Graffeo, formerly
admimistrative assistant to the Ho-
norable Hichard Arrington, Jr., mayor
of the city of Birmingham, has be-
come associated with the firm in the
practice of law. Offices are located at
1350 First National, Southern Natu-
ral Building, Birmingham, Alabama
35205, Phone 328-2927.

The firm of Armbrecht, Jack-
son, DeMouy, Crowe, Holmes &
Reeves 1s pleased to announce the
relocation of their offices 1o 1300

Amsouth Conter, Mobile, Alabama
SEGOZ, The lirm is, also, pleased o
announce that James L. Parris,
James Dale Smith, William H.
Philpot, Jr., George M. Simmer-
man, Jr., and Michael E. Up-
church have become associated with
the firm.

The firm of Jaffe and Stein is
pleased to announce the relocation of
their offices to 22 Manchester Street,
London WIM 5PG, England.

Harold T. Ackerman 15 pleased
Lo announce the association of Do-
nald L. Colee, Jr., former deputy
district attorney for Jefferson County,
for the general practice of law at
Center Point Village, 1220 Center
Point Parkway, Birmingham, Ala-
bama 35215.

Kenneth J. Gomany, [ormer
deputy district attorney for Jefferson
County, is pleased to announce his
association in the general practice of
law with Harold P. Knight. Offices
are located in Suite 410, Frank Nel-
son Building, Birmingham, Alabama
352003,

John W. Cooper, Attorney at
Law, is pleased to announce the open-
ing of his office at 1 Commerce
Street, P.O. Box 261, Valley Head,
Alabama 35989, Phone 635-6555.

Hogan, Smith & Alspaugh,
P.C., takes pleasure in announcing
that Stephen Shay Samples and
James R. Pratt I1I have become
members of the firm. The name of
the firm i1s now Hogan, Smith,
Alspaugh, Samples & Pratt, P.C.
Offices are located at 1000 City Fed-
eral Building, Birmingham, Alabama
35203, Phone 324-5635.

*Machine guarding

«Tire consulting
*Industrial accidents
«Construction accidents

P.O. Box 3054 Opelika, AL 36801

SMITH-ALSOBROOK & ASSOC.
EXPERT WITNESS SERVICES

«Tralfic accident reconstruction

«Safety and procedure analysis
«Fire & arson investigation

BOBBY D. SMITH, B.S., J.D., President

(205) 749-1544
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DO YOUR COLLEAGUES KNOW
About quick, efficient, and courleous

TELEPHOMNE Searches?

The Tuscaloosa firm of Hubbard,
Waldrop & Tanner is pleased to
announce that Junius F. Guin 111
and Robert P. Reynolds have be-
come partners of the firm.

Gaillard, Little, Hume & Sulli-
van takes pleasure in announcing
that Mary Beth Mantiply has be-
come a member of the firm. Offices
are located at 258 State Street, Mo-
bile, Alabama 36601, Phone 432-1832,

Edwina E. Miller, Attorney at
Law, announces the relocation of her
office for the general practice of law
to 2909 Tth Street, Tuscaloosa, Ala-
bama 35401. Phone 752-0053.

Don L. Hardeman, Nancy F.
McClellan, and B. Greg Copeland
are pleased to announce the forma-
tion of a partnership, Hardeman,
McClellan & Copeland, for the
general practice of law and the open-
ing of their offices at 502 Third
Street, Southeast, Cullman, Alabama
35055. Phone 739-5087.

Owen & Simpson takes pleasure
in announcing that Oliver J. Lat-
our, Jr., having withdrawn as a
member of the firm of Reams,
Vollmer, Philips, Killion, Brooks, &
Schell in Mobile, has become a
partner in the firm and the firm
name has been changed to Owens,
Latour & Simpson. Offices are lo-
cated at the Dahlberg Building, Bay
Minette, Alabama 36507,

Dennis N. Balske has been
named legal director of the Southern
Poverty Law Center, succeeding John
L. Carroll, who has served in that ca-
pacity since 1977, Carroll has begun
private practice with the Montgom-
ery firm of Mandell and Boyd. O

Thank
you for
your suppor.

e UCC DIVISION Searches

¢ CORPORATION DIVISION Searches

& LANDS DIVISION Searches

® TRADEMARKS DIVISION Searches
$10.00 per search

Dede Harbin
2004 Myrtlewood Drive
Maonigomery, AL 36111
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They've made their move...

The Alabama State Bar Association has
made a decisive move to strengthen the
professional liability insurance pro-
tection available to Alabama lawyers.

The Bar has endorsed a program that
significantly expands liability cover-
age at favorable rates based solely on

Alabama lawyers’ claims experience.

Professional Liability Insurance, Inc.
will administer the new insurance pro-
gram that combines the resources of
two major insurers: Dependable Insur-
ance Companw Lloyd's of London.

Now it’s your move...
To find out more abeut the new pro-

fessional liability insurance PTOZTamMymmm
contact your local independent insur-

ance broker or call Professional Liability
Insurance, Inc. .. We have satisfied a

. ole world uf professional insurance
needsibasedomthe three keystones of

effectwe msurance

KNOWLEDGE e INNOVATION e SERVICE

Professional Llahlllty Insurance

A division of Zutz and Conigiamdais .
P.0. Box 2287, 300 Delaware
Wilmington, DE 19899

_(3@)#1—9335 ® (302) 658—3000
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Bar Endorses New
Professional
Liability Insurance

Program

by Duke Nordlinger Stern

arlier this year the Alabama

State Bar inaugurated its new

endorsed professional liability
insurance program. This unique con-
cept combines significantly expanded
coverages with favorable rates tied
solely to Alabama’s claims experience
plus possible participation in excess
program profits. Policies are issued
through Dependable Insurance Com-
pany, a Best's rated A+ insurer, and
the reinsurance is through Lloyd’s of
London. The program is marketed by
independent Alabama insurance agents
and is managed by Professional Liabil-
ity Insurance, Inc., an administrator
experienced in legal malpractice in-
SUrance.

The need to explore alternative
markets resulted when the Bar's pre-
viously endorsed carrier made a corpo-
rate decision to limit its writings to
medical liability insurance. The new
program was endorsed by the Board of
Bar Commissioners after a three month
investigation by the Bar's Insurance

The Afabama Lawyer

Programs Committee which included
a detailed analysis of proposals from
81X Insurers.

The New Policy

The Lloyd's/Dependable policy pro-
vides automatic full prior acts protec-
tion which facilitates the switching
from other insurance programs with-
out a gap in coverage and in most in-
stances without the need to purchase
an extended reporting endorsement
(risk tail protection) from the prior in-
surer. Other policy features include a
broader definition of the insured, full
personal injury protection, broad fidu-
ciary coverage, protection for innocent
insureds in instances of excluded acts,
and automatic first dollar defense cov-
erage which applies the deductible only
to loss payments.

There is no penalty for refusal to
consent to a settlement, and both the
insured and the carrier must agree on
the selection of defense counsel. The
extended reporting endorsement is pro-

vided without cost if an insured dies or
after a lawyer has been covered under
the Lloyd's/Dependable program for
five years, with the effect of converting
this claims policy back to an occur-
rence form after this period. Other pol-
icy features include the preferred pol-
icy period deductible versus the per in-
cident alternative, non-cancellation of
the palicy during its term except for
non-payment of premium or deducti-
ble, defense coverage for most excluded
acts, endorsements for many lawyer
related activities, and an incident dis-
covery notice provision which provides
coverage even after the policy termin-
ates.

Premium Costs

The rates for the Lloyd's/Depend-
able coverage are extremely reason-
able since they are based only on Ala-
bama losses and utilize individual ver-
sus average reserving. Experience rate
increases, if any, are governed by a
stated formula with the Bar having the
right to examine reserves. Since the
program has fewer steps in its rating
scale, lawyers will have fewer auto-
matic annual rate increases than with
other available insurers. A formula
has been established which will return
excess profits.

Risk Management

The new endorsed program will con-
tinue the Bar's risk management ef-
forts which include the claims preven-
tion seminars and articles in The Ala-
bama Lawyver. Attorneys will still be
able to utilize the wats line individual
consultation service for concerns relat-
ing to claims prevention, insurance
coverages and claims repair.

Alabama attorneys are urged to con-
sider the new endorsed professional li-
ability insurance program. They or
their insurance agents can obtain in-
formation by calling the Bar's admin-
istrator, Professional Liability In-
surance, Inc., at (800) 441-9385, (|

Duke Nordlinger Stern serves as the
Alabama State Bar's Risk Manager.
The individual altorney consultation
service can be wlilized by Alabama law-
yers by calling (800) 237-8903.
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Increase in License Fees, One of Three
Bills Introduced by Association During
Regular Session

his regular session of the state legislature is an

I important one for the Alabama State Bar. It has

been seven vears since license fees were raised, and

despite extremely efficient operating procedures, inflation
has finally caught up with our organization.

As you know, the State Bar operates fiscally as a depart-
ment of the State of Alabama. However, its revenues are
placed in a separate fund and its operating expenses are
paid out of that fund. The basic source of revenue is license
fees which presently account for 64% of the Bar's income.

In the years prior to 1982 operating revenues consistently
exceeded expenses, and at the beginning of fiscal year 1982-
83 a healthy surplus of $184,757 had been accumulated in
the State Bar fund. However, due to general inflation and
increased services, the State Bar sustained a substantial
operating deficit in fiscal year 1982-83, and a further deficit
is projected for the current fiscal year. The budget adopted
for fiscal year 1984-85 will exceed anticipated revenues by
approximately $46,000 and will result in a projected balance
of only $51,274 in the State Bar fund at the end of that fiscal
year.

Obviously, something has to give. There appear to be
three alternatives: cut services, increase dues or file under
Chapter 11 of the Bankruptcy Code. None of these alterna-
tives is too inviting but the responsible course seems to be to
raise annual license fees. The Finance Committee of the
State Bar recommended that bills be introduced in the
legislature which would raise the annual license fee from
£100 to $150 and remove the exemption currently granted to
new members of the Bar so that they would be required to
purchase licenses on October 1 following their admission to
the Bar. These recommendations were approved at the
January 20 meeting of the Board of Commissioners.

Bills to effectuate these changes were introduced on Feb-

7
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by Randolph P. Reaves
and Robert L. McCurley, Jr.

ruary 7, 1984, the first day of the regular session. The bills
were introduced in the House by Rep. Jim Campbell of Annis-
ton and in the Senate by Charles Langford of Montgomery.
These additional funds are needed in order to continue to
provide the level and quality of services we are so fortunate
to enjoy. Please join us in supporting these bills.

Indigent Defense Fees

Also on tap for the regular session is a hill to make
significant changes in the indigent defense laws of the state.
At the recommendation of the Indigent Defense Committee
and with the approval of the Bar Commissioners, a bill has
been prepared which, if passed, will effect four changes in
our current law,

First, indigent defense fees would be raised to $50 per
hour for in-court time and $25 per hour for out-of-court
time. The $1,000 cap on indigent trials would remain, ex-

Randy Reaves, Ala-
bama State Bar legis-
lative counsel, and Rep-
resentative Jim Camp-
bell look over bar bills
which have beenintro-
duced during the 1984
Regular Session of the
legislature.
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cept in habitual offender and capital cases. In cases in
which a defendant could get life without parole, or the death
penalty, the new bill will allow payments of additional trial
fees, if approved by the trial court. The $1,000 cap would
remain on such cases that were not actually tried.

A third change involves the cap on appellate fees. Cur-
rently there is a $1,000 maximum for all state appellate
work. The proposed changes will allow an additional $1,000
in fees if certiorari is granted by the Alabama Supreme
Court. ’

Another change involves the costs of administering these
funds. A percentage of the funds being generated will be
paid to the State Comptroller's Office in order to offset the
rising costs associated with indigent defense reimburse-
ment.

Client Security Fund

A possibility for the regular session is a bill to create a
client security fund. The final planning has not been done
on this bill and it may have to wait until another session.
Efforts will, of course, be made to support the endeavors of
the Alabama Law Institute, and particularly its planned
revision of the state's non-profit corporation law.

Revision of Nonprofit Corporation Act
Presented to State Lawmakers

he Alabama Law Institute will present to the Legis-
lature during the 1984 Regular Session a revision of
Alabama's Nonprofit Corporation Law. In 1980 the
Legislature revised the Alabama Business Corporation Act,
the first major revision in corporate law in twenty-five
vears. Last year the Legislature revised the Professional
Corporation Act and the Limited Partnership Law. With
the consideration of the Revised Nonprofit Corporation Act

Randolph P. Reaves, a graduate of the
University of Alabama and University
of Alabama School of Law, practices
with the Monigomery firm of Wood,
Minor & Parnell, P.A. He presently
serves as legislative counsel for the Ala-
bama Stale Bar,

Robert L. McCurley, Jr., divector of the
Alabama Law Institute, received his B.S.
and LL.B. degrees from the University of
Alabama. In this regular column, Mr.
MeCurley will keep us updated on legisla-
tion of interest and importance to Ala-
bama attorneys.

The Alabama Lanwver

we will complete the modernization of the business organi-
zation laws of our state and make them more compatible
with each other. The Institute worked with the general
premise that if a lawyer knows how to form and operate
under the Business Corporation law the same general law
should apply in other forms of business organizations ex-
cept where modified to meet particular differences and
purposes,

Attorney Yetta Samford of Opelika serves as chairman of
the committee which consists of a number of distinguished
practitioners. The roster members of the committee are as
follows:

Yetta Samford, chairman
Harold Albritton, Andalusia
Pat Burnham, Anniston
Sidney Cook, Tuscaloosa
Penny Davis, Tuscaloosa
Ralph Gaines, Talladega
Bill Hause, Dothan

Ed Hines, Brewton

George Maynard, Birmingham
Ernest Potter, Huntsville
Watson Smith, Mobile

The review that follows is taken, in part, from the preface
of the Alabama Law Institute's proposed Alabama Non-
profit Corporation Act drafted by Professor L.B. Feld who
served as reporter for the committee.

The current Nonprofit Corporation Act is based on the
1952 Model Nonprofit Act (found in Chapter 3 of Title 10 of
the Code of Alabama). This act is based on the 1964 Model
Nonprofit Corporation Act drafted by the committee on
Corporate laws of the section of Corporation, Banking and
Business law of the American Bar Association. It reflects a
policy of parallelism in that it follows as closely as permitted
by the differences in subject matter corresponding provi-
sions of the Alabama Business Corporation Act, Alabama
Code Section 10-2A-1 et. seq. Provisions in regard to stock
are omitted and certain variations of practice are permitted
for Nonprofit Corporations that are not customary or ap-
propriate for business organizations, but otherwise this Act
is deliberately and closely parallel of the provisions of the
Alabama Business Corporation Act. It follows that deci-
sions of the Alabama Business Corporation Act, or com-
mentaries on it, which greatly outnumber those with re-
gard to Nonprofit Corporations, should become increas-
ingly helpful in the interpretation and application of this
Act,

The most difficult decisions of policy and drafting this
Act dealt with the question of applicability, centralized
filing, name reservation and annual reporting. The opinion
of the drafting committee was that the ease and simplicity
of the present filing procedure outweighed the adoption of
any parallelism with the Business Corporation Act. Thus
the proposed Act makes no provision for filing of annual
reports by Nonprofit Corporations domestic or foreign, nor
does it provide for annual reports to be filed with the Secre-
tary of State’s Office.

The revision provides that an original and two copies of

{Contintied on page 97)
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Commentary:
Co-Employee Immunity
Among Alabama
Longshoremen

and Harborworkers

by Gregory C. Buffalow

Introduction

ollowing the 1978 decision of the

I ; Supreme Court of Alabama in
Crantham v. Denke, 359 So, 2d

785 (Ala. 1978), the previous ban on
co-employee damage suits under Ala-
bama Workers' Compensation Law was
lifted. Thus, after 1978, Alabama
warkers were able to supplement com-
pensation benefits awarded under the

Alabama Act, with damages actions
against supervisors, various other co-
employees and, in certain circumstan-
ces, workers' compensation insurance
carriers.!

Subsequently, in 1980, the Supreme
Court of the United States indicated in
Sun Ship, Inc. v. Pennsylvania, 447
U.5. 715, 65 L. Ed.2d 458, 100 S. Ct.
2432 (1980), (hereinafter referred to as
Sun Ship), that there may be some de-

]

Crregory C. Buffalow is a member of the
Mabile Law firm of Hamilton, Butler,
Tarlton & Allen, P.A. He received his
B.A. and J.D. degrees from the Univer-
sily of Alabama and his LL.M. from
New York Universily.

gree of concurrent jurisdiction between
State Workers' Compensation laws and
the Federal Longshoremen's and Har-
borworkers' Compensation Act.2 Given
these developments, the question has
frequently arisen for the substantial
number of Alabama workers who were
covered by both the Alabama Workers'
Compensation Act® and the Federal
Act, whether those workers who were
covered by the more liberal benefits
under the Federal Act* could also take
advantage of this concurrent jurisdic-
tion to pursue the co-employee dam-
ages suit cause of action provided by
the common law of Alabama — in ad-
dition to the compensation benefits
under the Federal Act. This is also an
important issue for longshoremen and
harborworkers in the significant num-
ber of other states which allow co-
employee liability for damages similar
to that recognized in Alabama by
Crrantham which include, for example,
Arkansas, Maryland and Missouri.®
On January 27, 1984, the Alabama
Supreme Court resolved this question
and ruled that Sun Ship permitted only
a limited degree of concurrent
LHWCA-State jurisdiction so that the
LHWCA co-employee immunity provi-
sions must take precedence over con-
flicting co-employee damages lability
permitted by Alabama common law.
Fillinger v. Foster, (No. 82-297, January
27, 1984) (hereinafter referred toas Fil-
linger). The holding of the Alabama
Supreme Court was as follows:

[ Tlhe concuervent jurisdiciion for pier-
suil of beneftls wnder a stale’s work-
men s compensalion scheme does naol
include common law swils for dameages
against co-enplovess,

Id., slipop. at 9.

It should be recognized, however,
that this LHWCA-State law conflict
has not been uniformly resolved by
other state courts considering it and
has not been given a definitive answer
by the Supreme Court of the United
States which will, no doubt, eventu-
ally be called upon to resolve the differ-
ing interpretations by the states. For
that reason, the purpose of this article
is toanalyze the conflicting case law on
this issue, and the Fillinger decision,
and to suggest that other courts con-
sidering it after Sun Ship and Fillinger
should follow the lead of the Alabama
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Supreme Court by recognizing the pre-
emptive effect of the co-employee im-
munity provisions in §933(i) of the
LHWCA on the inconsistent damages
provisions of state law,

Definitions of Covered
Employees Under the LHWCA
and State Law, and the
Potential Overlap

A considerable number of employees
covered by state workers’ compensa-
tion law, such as the coverage provi-
sions of the Alabama Act at §§25-5-1(6)
and 25-5-50A4la. Code 1975, may also
come within the definition of covered
employees in the Federal Act.® Covered
employvees under the LHWCA include
"any person engaged in maritime em-
ployment, including any longshoremen
. .. any harborworker including a ship
repairman, ship builder, and ship
breaker . .." See 33 U.S,C. § 902(3).

Employees covered by the LHWCA
must meet a two-pronged test, how-
ever, which requires occupation in
maritime employment, i.e. maritime
status,” and in addition, occupation at
a maritime location, i.e. a maritime si-
tus.® It should be noted that the listing
of traditional maritime occupations,
and the maritime situs illustrations in
the Federal Act at 33 U.S.C. §8§902(3),
902(4), have not been considered to be
exhaustive and have, thus, been liber-
ally construed by the courts and Bene-
fits Review Board to include a number
of occupations in inland areas and oc-
cupations not specifically enumerated
in the Act® For example, security
guards,'® persons working on land en-
gaged in loading and unloading cargo
containers," and certain employees of
manufacturers of component parts of
vessels, 12

Thus, given the trend towards a lib-
eral interpretation of covered employ-
ers and employees under the Federal
Act, the potential for overlapping cov-
erage of the Federal Act and State Acts
is great.”® Although this might gener-
ally be considered to be limited to ship-
vards and ship repair facilities, the re-
cent expansion of the LHWCA inward
into “any adjoining pier, wharf, dry
dock . . . or other adioining area cus-
tomarily used by an employer in load-
ing, unloading, repairing, or building a

The Alabama Lawyer

vessel 14 can easily apply to workers in
inland areas customarily engaged in
loading, unloading, supplying and re-
pairing (over navigable waters or in
adjoining areas), associated with river
transportation systems.

It is also possible that certain manu-
facturing operations, which have load-
ing facilities over navigable waters (or
connected with navigable water facili-
ties by a marine railway), or which are
engaged in the manufacture of compo-
nent parts which may ultimately be
installed into vessels elsewhere, are
alsocovered. Such an illustration of an
inland extension of the Federal Act
was recently applied in a series of
LHWCA casesarisingat a Texas plant
of United States Steel Corporation lo-
cated on the banks of the Sabine River,
Alford v. U.S. Steel Corp.'s In Alford.
maritime situs and status was found
because some of the workers at the
plant were producing metal signs and
other component parts of barges —
even though the actual shipyard, at
which the barge components were as-
sembled, was several miles away.

Thus, given the inland extension of
the LHWCA following the 1972 amend-
ments, and subsequent case law, the
potential for overlap between the fed-
eral and state schemes in the states
listed above should arise with increas-

ing regularity,

Pre-1972 Concurrence
Between the LHWCA and
State Compensation Law — the
“Twilight Zone"

Prior to the 1972 amendments,
§M3a) of the Federal Act contained a
limitation that the LHWCA applied
“lilf recovery . . . through workmen's
compensation proceedings may not be
validly provided by state law.” This
provision had, at one time, been inter-
preted to mean that there was no per-
missible overlap between the LHWCA
and state workers' compensation law,
so that state compensation law could
not apply to occupations and employ-
ment within the exclusive zone of cov-
erage of the LHWCA. See Davis p. De-
partment of Labor, 317 U.S, 249, 87 L.
Ed. 246,63 5. C1.225(1942),at 317 U.S.
253-256, and Gilmore & Black, The
Law of Admiralty, §56-49 et seq. (2d Ed.

1975), This was eventually altered by
the United States Supreme Court in a
series of pre-1972 cases which found
there was a zone of “maritime but lo-
cal” activity in which an election of
remedies could be made between over-
lapping state and federal compensa-
tion law; this overlapping area became
known as the “twilight zone." See Da-
vis, Gilmore & Black, supra, and Cal-
beck v. Traveler's Insuvance Co., 317
U.5.114,8L.Ed.2d. 363,82 S.Ct. 1196
(1926).

Since these “twilight zone™ cases
may continue to be of significance in
resolving LHWCA-state law conflicts,
a brief discussion of this is provided.
The compromise achieved in the Da-
vis, Calbeck, and "twilight zone" line of
cases was unsatisfactory, however, as
it could result ina situation in whicha
worker, uninformed as to a choice be-
tween overlapping benefit schemes,
might accept an employer’s voluntary
payment of less generous state law be-
nefits,'™ and later be estopped from
seeking more generous LHWCA benef-
its, due to an election of remedies in
favor of state law.’” In the only pub-
lished federal court decision which in-
volved a pre-1972 twilight zone em-
ployee at an Alabama location, specifi-
cally a Mobile, Alabama shipyard, the
election of remedies rationale was also
followed — although the court found
that a “hinding compromise agree-
ment" rather than “|mere acceptance
of . . . voluntary payments” was re-
quired to impose such an election of
remedies. Holland v. Harrison Bros.
Dry Dock & Repair Yard, Inc., 306 F. 2d
369, 373 (5th Cir. 1962). Otherwise,
prior to the development of the “twi-
light zone” doctrine allowing some
overlap, the Supreme Court of Ala-
bama had previously recognized total
preclusion of the Alabama Act where
there was a finding of maritime em-
ployment. Baker Tow Boat Co. v.
Langner, 218 Ala. 34 (1928),

In other areas of the United States,
the courts refused toapply the election
of remedies rationale and permitted
subsequent applications for LHWCA
benefits, notwithstanding previous
benefit awards under state law."® Sig-
nificantly, however, the majority of
these cases allowed a crediting against
the LHWCA award for all sums pre-



viously paid under state compensation
schemes." In the former Fifth Circuit
and in Alabama, as noted in Holland
and Baker Tow Boat Co., supra, al-
though there could be an election of
remedies, provided the parties had
reached a “'binding compromise agree-
ment,” no such election, presumably
even with a binding compromise agree-
ment, could be made if there was a
finding of exclusive jurisdiction under
the LHWCA.2 Thus, the election of
remedies doctrine was only applicable
where LHWCA and state law coverage
was “concurrent,” i.e. in the twilight
zone, or where state law only applied. 2
Otherwise, where distinctions could
be found, supplemental benefit awards
were freely permitted under the
LHWCA giving credit, however, for
previous state benefit payments.22

Later on, however, the election of
remedies possibility was virtually elim-
inated by the Fifth Circuit in Landry v.
Carlson Mooring Service, 643 F.2d 1080
(5th Cir. April 27, 1981), and by the
Supreme Court of the United States in
Thomas v, Washington Gas Light Co.,
448 U.5.261,65 L. Ed.2d 757,100 S. Ct.
2647 (1980) (hereinafter referred to as
Washington Gas). In Landry, the basis
for the Fifth Circuit's holding that an
election of remedies was “irrelevant”
was the United States Supreme Court
decision in Sun Ship. The Fifth Circuit
also determined that, absent an “in-
disputable Texas preclusion of recourse
to LHWCA remedies . .. there is simply
no basis for finding an election of
remedies between mutually exclusive
alternatives.”?* Landry was further
based on the holding of Sun Ship that
workers “will generally be able to
make up the difference between state
and federal benefit levels by seeking
relief under the Longshoreman’s [sic|
Act, if the latter applies.”2

Changes in LHWCA-
State Concurrence, if any,
Affected by Sun Ship?

In Sun Ship, the Supreme Court of
the United States attempted to clarify
the exact implications of the removal
of the previously quoted language from
Section 903(a) of the LHWCA which
had been responsible for the develop-
ment of the so-called “twilight zone"
cases. The court found that the dele-
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tion of this language reaffirmed its
analysis in Calbeck, supra, and held as
follows:

[Wlorkers who commence their ac-
tions under State law will generally
be ahle 1o make up the difference be-
tween State and Federal benefit lev-
els by secking reliefl under the Long-
shoremen’s Act, if the latter applies.=

Thus, given the reaffirmation of Cal-
beck,? and this language, it would ap-
pear that, insofar as concerns state
and federal "“benefit levels,” Sun Ship
means that employees are free to make
up the difference in benefits without
regard to an election of remedies possi-
hility, with employers receiving a credit
for previous state law or LHWCA
payments, against the supplemental
benefits awarded under either system.
Thecourt has also indicated in diclum,
that the hypothetical, indisputable
preclusion of recourse to the LHWCA
noted in Landry, will not be given ef-
fect and will, instead, be preempted.?
Thus, it is suggested that the impact of
Sun Ship was to eliminate the uncer-
tainty with respect to election of reme-
dies between the LHWCA and state
compensation benefits, and thus to
provide for a freedom of access be-
tween the federal and state compensa-
tion benefit schemes in the extended,
post-1972 areas of coverage of the Fed-
eral Act.

Throughout Sua Ship and Landry,
the courts have limited their analysis,
however, to the permissible degree of
overlap between concurrent or con-
sistent federal and state schemes with
respect to compensation benefits, 28
Significantly, nowhere do these cases
purport todeal with a potential conflict
between inconsistent federal and state
remedies, for example: the conflict be-
tween the inconsistent provisions with
respect to damage suits against co-
employvees and other third parties,
Thus, it is believed by this writer and
was recognized by the Alabama Su-
preme Court in Fillinger (See Part V)
than in Swun Ship, the court did not
consider or could not possibly have had
in mind the question in Alabama and
other similar states — whether there
may continue to be some areas of mut-
ually exclusive inconsistent provisions
of the LHWCA and state law with re-
spect to co-employee damages actions.
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The LHWCA-State Conflict

The conflict between state workers'
compensation law and the LHWCA,
where each are applicable, is derived
from the provisions of §933(i) of the
LHWCA which grant co-emplovee
immunity and the provisions of §§905(a)
and 905(b) of the LHWCA which allow
damages actions against a limited
number of third persons other than
coemployvees or the employer.®

With respect to co-employee immun-
ity, the LHWCA provides the following:

The right to compensation or bene-

fits under this Act shall be the exclu-

sive remedy to an emplovee when he

15 injured . . . by the negligence or

wrong of any other person or persons

in the same employ.

33 U.5.C. §933(i). Thus, given this co-
employee immunity, the LHWCA is in
direct conflict with Grantham and the
laws of the states noted above which
permit workers to sue fellow employees
for damages,

This conflict which is presented
would appear to be a matter for analy-
sis under traditional preemption prin-
ciples. Thus, whether §933(i) should be
given preemptive effect over this in-
consistent state law should depend,
generally, on whether there is a se-
rious degree of conflict bet ween federal
and state law, and whether the Con-
gress has expressed an unmistakable
intent for the Federal law to take
precedence in the field or to have full
preemptive effect. See generally Flor-
ida Lime & Avocado Growers, Inc. v.
Paul, 373 U.S. 132, 10 L.Ed.2d 248
(1963) and Fennsylvania v. Nelson, 350
U.5. 397, 100 L.Ed. 640 (1956). The
most recent decisions to restate these
principles are Local 926 v. Jones, 460
U.s. . 13 L.Ed.2d 368, 103 5,
Ct. — (1983),and Ex Parte Alabama
Oxvegen Co., Inc., 17 ABR 2032 (May 13,
1983).

The Fillinger Decision and
Suggested Treatment of
This Issue

As noted, the Alabama Supreme
Court has been the first court to con-
sider this issue in a published decision
subsequent to Sun Ship,* and in the
writer's view, other courts confronted
with this issue should follow the inter-
pretation of Sun Ship by the Alabama

supreme Court with a similar finding
of partial preemption of the inconsist-
ent aspects of state law which conflict
with the co-employee immunity provi-
sions in §933(1) of the LHWCA.

The Fillinger decision relied on the
prior Fifth Circuit cases construing
§933(1) (See Part VI) and quoted exten-
sively from the legislative history of
§933, Id., slip op. at 8. The court was
also influenced by an earlier decision
from the Supreme Court of South Ca-
rolina which reached the same result
even though arising prior to Sun Ship.
Smalis v. Blackmon, 239 S.E. 2d 640
(S.C. 1977). Smalls was summarized
by the Alabama Court as follows: “The
Supreme Court of South Carolina held
the LHWCA was the 'sole and exclu-
sive remedy’ of a plaintiff suing a co-
employee in a negligence action.” Fil-
linger, slip op. at 7.

Fillinger was also based, in large
measure, on a reading of Sun Ship and
Washington Cas which concluded that
these cases did not consider the possi-
bility for overlapping compensation
plus damages awards between two ap-
plicable compensation schemes, As the
Alabama Court stated:

Neither Sun Ship, supra, nor Wash-
inglon Gas Light Co., supra, however,
involved the precise question before
us today — whether there can be
concurrent jurisdiction to award
damages to an injured plaintiff.

Fillinger, slip op. at 6 (Emphasis in
original). Thus, considering this issue
for the first time, and in light of the
statements in Swn Ship that, in the
proper situation, federal law would
preempt, for example, a state compen-
sation exclusivity clause, Id., slip op.
at 7, the Alabama Court concluded
that, as a matter of preemption, con-
current LHWCA-State jurisdiction
applied only to benefits and not
damages:

We are sensitive to the statement
made in Sun Ship, sufpra, thal a state
may apply its workers' compensa-
tion scheme to land based injuries
that fall within the coverage of the
LHWCA, but we believe the concur-
rent jurisdiction for pursuit of bene-
fits under a state's workmen's com-
pensation scheme does not include
common law suits for damages
against coemployees,

Id., slipop. at 9



Although not specifically relied on in
Fillinger as a basis for the holding, this
view is in line with the traditional dis-
tinction between “benefits” and “dam-
ages” in the LHWCA and in prior Fifth
Circuit case law considering it. This
distinction provides additional support
and justification for the Fillinger anal-
vsis and asserted interpretation of Sun
Ship. Accordingly, a brief discussion is
provided.

In the law of workers' compensa-
tion, and in the LHWCA, thereis a well
recognized and limited meaning for
“compensation benefits,” based on the
contrast recognized in the LHWCA
and throughout workers' compensa-
tion law, between (A) compensation or
disability "benefits,” based on workers'
compensation schemes, and (B) “dam-
ages,” based on traditional tort liabil-
ity concepts. See e.g., 2 Larson, Work-
men's Compensation Law, §§57.10,57.11
{1981).

Asnoted in Larson, supra, such bene-
fits or compensation are awarded only
by virtue of the unique species of liabil-
ity created by statute in various work-
ers’ compensation schemes. Thus, there
is a clear difference between workers’
compensation “benefits” and “dam-
ages.” The latter are generally awarded
only as a matter of tort liability, and
are not generally thought of as partof a
compensation benefits scheme, Larson,
supra. The LHWCA, as noted, has also
recognized this distinction as the
“compensation” benefits defined in

Who says your

§§902(12) and 904 of the Federal Act,
are not considered to be damages.®
This distinction between compensa-
tion and damages in the LHWCA has
also been recognized by the Fifth Cir-
cuit in Johnson v. American Mutual
Liability Inswrance Co., 559 F.2d 382
(dth Cir. 1977} which stated “[tJhey
differ as night differs from the day.”
Id. at 390,

The Federal Act also specifically
regulates the damages that may be
claimed by covered employees. In do-
ing this, as noted in Jofson, the Fed-
eral Act specifies that the liability of an
employer for "compensation” identi-
fied in § 904 is in the place of damages.
Case law construing the LHWCA has
also recognized that no such damages
may be recovered against the emplover
“directly or indirectly.” Thus, in Perez
v. Ayra National Shipping Line, Lid.,
468 F. Supp. 799 (S.D. N.Y. 1979), af-
firmed 622 F.2d 575 (2d Cir. 1980), an
employer covered by the LHWCA was
prevented from indemnifying third
parties from damages obtained against
them since this would, in effect, im-
pose indirect liability on the employer
in viplation of § 905(a) of the LHWCA.
Similarly, the Fifth Circuit has stated
with respect to employers and their
LHWCA insurance carriers, "t |hereis
completely absent from the Act any
indication that either entity was to be
liable for both compensation and dam-
ages.” Johnson, supra, at 390. Thus,
given the precise language of the Fed-
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eral Act and case law noted above,
which distinguishes between damages
and benefits, the choice of terminology
by the United States Supreme Court
which limited the holding of Sun Ship
to a discussion of overlapping “bene-
fits,” is of significance. Consequently,
it should be clear that the Sun Ship
decision was intentionally limited to
the narrow question presented, involy-
ing an overlap of benefits only between
consistent provisions of Pennsylvania
law and the LHWCA with respect to
compensation “benefits.” For that
reason, it is suggested that there should
be nodoubt that the Alabama Supreme
Court'’s reading of Sun Ship in Fillin-
ger is correct that Sun Ship does not
stand for the broad proposition that
there is overall concurrent jurisdiction
for all remedies between the LHWCA
and State law which would include
concurrent jurisdiction between incon-
sistent damages provisions of each of
these schemes.

Further support for the Fillinger
analysis is provided by the discussion
of partial preemption in Sun Ship in
which the United States Supreme Court
specifically left open the potential for
such “partial preemption” in dicim
which noted, where LHWCA-State con-
flicts should arise, the least disruptive
approach would be to find a partial
preemption of the inconsistent aspects
of state law.32 Also, in a subsequent
United States Supreme Court decision
allowing successive compensation
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awards under the Virginia and District
of Columbia Acts, Washington Gas, su-
pra, an even clearer limitation on the
permissible extent of successive com-
pensation awards was made in which
a plurality opinion specifically noted
that inconsistent damages actions may
not be allowed.?® Indeed, it may be ob-
served that this statement alone with-
out further elaboration, is evidence of
the fact that the United States Su-
preme Court did foresee that, in cer-
tain situations, notwithstanding the
availability of concurrent benefits,
federal preemption would be necessary
when other provizions of federal and
state compensation law were in clear
conflict. The Washington Gas decision
should also be considered as precedent
under the LHWCA since the District of
Columbia Compensation Act which
was involved in that case, is based on
and incorporates by reference the terms
of the LHWCA. See D.C. Code §§501-
502 (1968). The possibility of exclusiv-
ity given a conflict between inconsist-
ent provisions is also implicitly recog-
nized in Landry.3 Although the Ala-
bama Supreme Court cited Washingion
Cas in Fillinger, this aspect of it per-
taining to damages awards was not
discussed.

It should also be mentioned that, al-
though not discussed in Fillinger, the
suggested resolution of this conflict
and the Fillinger result, by finding par-
tial preemption of co-employee damage
actions does not result in a wholesale
elimination of all potential third-party
damage remedies by Alabama long-
shoremen and harborworkers. Instead,
as noted, §905(b) of the Federal Act
would continue to allow damage ac-
tions against certain negligent third
parties,

Further justification for Fillinger,
not relied on by the Alabama Supreme
Court, can be found in yet another de-
cision, L.e. the United States Supreme
Court precedent in Jones & Laughlin
Steel Corp. v. Pfeifler, 51 U.S.L.W, 4795
{June 15, 1983), which supports the
principle of giving preemptive effect to
the LHWCA in a conflict between in-
consistent damages provisions of the
Federal Act and state law. In the Jones
& Laughlin decision, the conflict con-
sidered was whether to apply a state
law formula, or a different LHWCA
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formula, for assessing a damages award
in a §905(b) third party action. Signifi-
cantly, the court found that because
the LHWCA involves a special class of
workers protected by federal law, the
paramount interests of uniformity of
principles under the Federal Act re-
quired that a uniform federal standard
under the LHWCA, rather than the
asserted state standards, should
apply.2® Thus, it is suggested that am-
ple support for the Fillinger analysis
can be found not only in the decision
itself, but also in related LHWCA case
law and in traditional workers' com-
pensation concepts.

Previous Case Law Involving
State Law Conflicts with
§933(i) Co-Employee
Indemnity

It should be noted that other courts
considering this issue, in cases outside
of Alabama, arising prior to Sun Ship
and Fillinger, have not been uniformin
their treatment of it. Two state courts,
and three federal court decisions in the
Fifth Circuit have considered it. The
state court decisions are Poche v. Av-
ondale Shipyards, Inc., 339 So. 2d 1212
(La. 1976), appeal dismissed sub nom.
Terrilo v. Poche, 434 U.S, 803, 54 L.
Ed.2d 60, 98 5. Ct. 31 (1977); Umbeha-
gan v. Equitable Equipment Co., 329
So.2d 245(La. App. 1976); and Johnson
v, Texas Emplovers Insurance Assoc.,
558 S.W. 2d 47 (Tex. 1977). The Fifth
Circuit decisions are Hughes v. Chilty,
415 F.2d 1150 (5th Cir. 1969); Keller v,
Dvave Corp., 441 F. 2d 1239 (5th Cir.
1971), cert. den. 404 1.5, 1017, 30 L.
Ed. 2d 665, 92 5. Ct. 679 (1972) and
Nations v. Morris, 331 F. Supp. 771
(E.D. La. 1971), affirmed 483 F. 2d 577
(5th Cir. 1973), cert.den. 414 1.8, 1071,
J8 L. Ed. 2d 477, 94 5. Ct. 584 (1973).
There was also a discussion of the
preclusion of a coemployee damages
suit against a covered employer's
LHWCA insurance carrier in fofinson,
Supra.

Each of the prior state court deci-
sions declined to find LHWCA preemp-
tion of state co-employvee damages ac-
tions, but the federal court cases
reached an opposite result finding, for
example, that §933(1) simply abolished
inconsistent state co-employee damages

actions, Keller, supra, at 1242, and
that, even if state law purported to al-
low a co-employee damages suit, if the
defendant co-employees were also co-
vered by the LHWCA, they must re-
ceive the benefits of their federal rights
to co-employee immunity in §933(i).
Chitty, supra, at 1152 and Nations, su-
bra, at 586,

As noted, the prior, contrary state
case law, arose in Louisiana and Texas,
The Louisiana Supreme Court in Poche
found that the LHWCA remedies and
state law remedies were intended to be
concurrent and, thus, based on a free
election of remedies between the two,
state law benefits as well as damages
could be added to the compensation
benefits received under the LHWCA,
Poche, supra, at 1221,

This analysis in Poche, however,
was recognized by the Alabama court
in Fillinger to be faulty as it was pre-
mised on the “election of remedies”
doctrine which had since been virtu-
ally eliminated by the subsequent de-
cisions in Sun Ship, Washington Gas
and Landry. See Fillinger, slip op. at 6.
Although not discussed in Fillinger,
Poche is further questionable because
it allowed two wholly inconsistent re-
sults even under an election of reme-
dies rationale. For example, the Poche
court held that one of the claimants,
Mr. Adams, could be proven (on re-
mand) to have elected the LHWCA sys-
tem to the exclusion of any state reme-
dies — presumably even those which
would not be supplemental under Sun
Ship. However, Poche also held that the
other claimants, a widow and children
of Mr, Pache, had made an election of
remedies in favor of state law compen-
sation benefits (and damages) to the
exclusion of the LHWCA.

Significantly, such a voluntary
waiver of LHWCA benefits by the
Poche family 1s expressly disallowed
by §915(b) of the Federal Act which
provides as follows:

No agreement by an emploves to

waive his right tocompensation under

this Act shall be valid,
33 U.S.C. §915(b). There was no dis-
cussion, however, by the Louisiana
State Court in Poche of the effect of
§915(b), which was clearly in conflict
with the court’s decision.

The Texas Supreme Court's consid-
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eration of the §933(i) issue is also sub-
ject to criticism. Similar to Poche, the
Texas court in Jolnsen, found that in
the LHWCA, Congress had not in-
tended to preclude the operation of
state damages law. As noted in the dis-
sent, however, such a reading of the
LHWCA requires one to ignore the
clear statement of Congressional in-
tent in the LHWCA that “liability of an
employer prescribed in Section 904 of
this title shall be exelusive and in place
of all other liability of such emplover to
theemployee..."” folinson, supra, at 54
quoting 33 U.5.C. §905 (Emphasis in
original) (Keith, J., dissenting). As the
dissent also observed, “[iln order to
achieve this result, it is necessary for
plaintiff to excise from the Act the pro-
visions of §905 . . " Id.

Thus, it is submitted that these
state court cases outside of Alabama
have ignored the conflict between the
LHWCA co-employee immunity in
§933(i) and inconsistent provisions of
state law. These cases would also ap-
pear to ignore the clear expressions of
anintended preemptive effect in Perez,
supra, and §905(b), with respect to at-
tempts to impose direct or indirect lia-
bility for damages on an employer, in
addition to the compensation for which
he is liable under §904 of the Act. The
state law decisions prior to Fillinger
alsochose toignore the precedent from
the Fifth Circuit, precisely on point,
which was recognized and applied in
Fillinger, which found that the incon-
sistent state damages law must give
way to the co-employee immunity in
§933(1). It should therefore be clear
that the better view of the impact of
§933(i) on state law, where each are
applicable, is the one most recently ex-
pressed by the Alabama Supreme Court
in Fillinger which, as noted, recognized
the “serious conflict” between federal
and state law which necessitated the
court's holding:

We can perceive no greater conflict

than that which would be presented

if we allowed this employee to sue his

co-employee because he was land-

based maritime worker, and a mari-
time worker injured on a navigahle

waterway would be precluded from
maintaining such a suit . . ,

Id., slip op. at 9. In any event, regard-
less of Fillinger, because this question
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with respect to the coverage and pre-
emptive effect of the LHWCA involves
an interpretation of federal statutes, it
would appear that the federal court
decisions on point should carry more
persuasive weight as authority

Conclusion

Ferhaps all of the cases with a result
differing from that of the Alabama Su-
preme Court in Fillinger can be distin-
guished by the fact that they arose
prior to the United States Supreme
Court decisions of Sun Ship, Jones &
Laughlin and Washington Gas which
provide a more recent evaluation of the
post-1972 degree of LHWCA-State
concurrence and the uniformity re-
quired by the LHWCA. Given the li-
mited degree of concurrence allowed in
Swun Ship, i.e. concurrent jurisdiction
with respect to the ability to make up
the difference between benefit levels
only, and given the even more recent
requirement of preeminence of the
LHWCA over state law with respect to
the formula for computing an award of
damages against third parties, and the
United States Supreme Court's further

statements that successive damages
claims may not be allowed, it is sug-
gested that when other courts consider
this issue, a partial preemption of the
inconsistent state law, giving effect to
co-employee immunity of longshore-
men, should be allowed just as was
recently done by the Alabama Supreme
Court.

Todecide otherwise would result in
a new twilight zone of maritime but
local employers who would be exposed
toa series of multiple and inconsistent
liability involving damages and bene-
fits for which it would be difficult to
assess the proper award of credit, if
any, and which would, in the writer's
opinion, contravene or upset the series
of trade-offs or compromises in the
federal scheme. In sum, the unique
provision of Alabama common law and
elsewhere allowing one employee to
sue another would appear to be pre-
cisely the type of legal balkanization
and local variation that Congress in-
tended to preclude by imposing a uni-
form scheme of compensation for the
special class of workers covered by the
LHWCA. o

Disputes :

Resolve them

with the ex
-I-luﬁm ns-Inglis, Inc.

c ut through complex

mmm construction claims with

ner-Hohns-Inglis, the
world's leading consultant on
construction disputes.
Wagner-Hohns-Inglis provides
the independent expertise you
need to resolve construction
problems.

Far mare information, mail thes coupon 1o

%4‘ wagnaer « hohns = inglis « inc.
\

State Zip

| 3500 Fletcher Avenue
*'[ Tamna FL 33612
Offlce Locations
Mount Holly, NJ Hime
Washington, DC Firm
Kansas City, MO
LaCrescenta, CA Address
San Francisco, CA :
Mandeville, LA City
Phone
e =T

March 1984



FOOTNOTES

"Fora thorough discussion of Crramfham, and
subsequent cases construing it See cg.,
Comment, Eleclion and Co-Emplovee -
nitenity wander Alabama Workmen's Conipen-
satfion Aet, 31 Ala. L, Rev, 2 (1979}, and Com-
ments, Co-Emplover and Workmen's Com-
pensaiton Cavrier Suils- Commen Liw Assaull
on Workmen's Compensalion Exclusivity in
Alabne, 11 Cum, L. Rev. 638 (1880),

233 115.C. 55901 et seq. (hereinafter referred
o as “the Federal Act” or “the LHWCA."™)
See also Note 6, fnfr.

IAla. Code §§25-5-1,(1975) et seq. (hereiniaflter
referred to as “the Alabama Acl.”') See also
§25-5-1(6) and £5-5-50,

*The fact that the LHWCA provides more
liberal compensation benefits than most State
compensation systems is noted in Swa Ship,
supr, al 67 L. Ed. 2d 465 n, 5, and Northeas!
Marine Terminal Co, v, Capalo, 432 11.5, 249,
a3 L. Ed.2d 320,97 5, CL 2348 (1977), at 53 L.,
Ed.2d 332, in which Congressional recogni-
tion of significantly lower State rates of com-
pensation 15 discussed,

fAccording to the Larson treatise, at least
nine other States, and the provisions of the
Federal Employees” Compensation Act, al-
low similar lability of co-employees; these
States are: Arizona, Arkansas, Maryland,
Minnesota, Missouri, Nebraska, Rhode Is-
land, South Dakota and Vermont. 2A Larson,
Workmen's Compensation Law, §72.11 n.
13.1 (1982). 1 also appears that the law of
Texas and Lousiana allows a similar result.
See discussion of this in Part V1, infr.

*LCovered employees under the Federal Act
are defined at 33 U.5.C. 8902(3),

TT'he maritime stalus requirement 15 derived
from the language at 33 U.5.C. §902(3) which
specifies coverage for persons “engaged in
maritime employment.” See also 33 U.5.C
BHHIE(4),

"The maritime situs requirement is derived
from the language at 33 U.5.C, §9044) which
lists several representative maritime loca-
tions, for example: "maritime employment,
in whole or in part, upon the navigable wa-
fers of the United States (including any ad-
joining pier, wharl, dry dock, terminal, build-,
ing way, maring railway, or other adjoining
area customarily used by an emplover in
loading, unloading, repairing, or building a
vessel),” For a further discussion of the situs
and status requirements. See Longshoremen,
Longshoring Operations amd Marise Emjployv-
mend, @ Dual Test of Status after Novtheas!
Terminad v. Caputo, 64 Va. L. Rev, 95 {1978),
cited with approval by the Fifth Circuit in
Holeamb v, Kirk, 655 F_2d 589, 13 BRBS 839
I (5th Cir. 1981},

¥T'he United States Supreme Court has rec-
ognized that the list of illustrations of mari-
time employment in the LHWCA "does not
speak toall gitvations.” Capute, supra, ot 53
L. Ed.2d 335 and 335 n, 28

Wiofeomb, supra. In that case the Fifth Cir-
cuit noted, however, that not all security
puards would necessanly be covered. See
also the thorough analysis of security guard
cases from other circuits noted therein,

“Capieto, supra, and [msinna v, Sea-Land
Serpice, Tne,, 12 BRBS 772 (10-80) (extension
of coverage (o container mechanic),

2ANord v UL5. Stecl Corp., 7 BRBS 484

(1978, reversed 642 F 2d 80T (5th Cir, 1981),
modified in part on rehearing, 655 F.2d 86
(5th Cir. 1981 (further extension of cover-
age), cert, dented 455 U5, 927, 71 L. Ed.4d
472, 102 5, Cr. 1292 (1982),

34 good discussion of the extent of coverage
of the LHWCA can be found in a freely avail-
able publication from the 1LS. Depl, of Labor,
Office of Workers' Compensation Programs,
entitled Longshore Pesk Hood,

W33 15,0, §90204) Emphasis supplied), The
quoted language was added in a series of
amendments to the Act in 1972 and repres-
ented an extensive inland extension. For a
discussion of the full impact of the 1972
amendments and inland extension contained
in it, See Gorman, The Lowgshoremen's and
Havbor Warkers' Compensation Acl — Afiter
Hre 1972 Amendmenis, G Journal of Maritime
Law & Commerce 1 (1974),

S5pe Note 12, supra.

*The Supreme Court was critical of such a
result and, in 1980, found that the removal of
the language from §903(a) quoted above,
meant that "workers who commence their ac-
tions under state law will generally be able to
make up the difference between state and
federal bemefif levels by seeking reliefl under
the Longshoremen's Act, if e latler applics.”
Swen Ship, supra, al 65 L. Ed.2d 465 (Empha-
sig supplied),

"This was the result in Aroidson v, Dil-
timgham Corp,, 462 F. 2d 1 (9th Cir, 1972)and
Windrem v, Rethlehem Steel Corp, 293 F,
Supp. 1 (D.NJ. 1968), Sce also Murphy o
Woods Hole, Martha's Visevard & Nantfwcke!
5.5 Anthority, 545 F 24 235 (151 Cir, 1976).

""5ee, eg., Newpor! News Shipbuilding &
Diydock v, O Hearne, 192 F 2d 968 (41h Cir,
1951 Harney v, Moore Buifding Corp., 359
F.2d 649 (2nd Cir. 1966); Pefer v, Arrien, 463
F2a 252 (3rd Cir, 1972h Puget Sownd Bridge
& Dy Bock Ca, v, € Leary, 260 F. Supp. 2680
(W.D, Wash, 1966); and Hrasley v, €V Hearne,
250 F. Supp. 49 (5.0, W, Va, 1966),

®ld., But See U5, Fidelity & Guaranty Co. v,
Lawgon, 15 F, Supp, 116(5.D, Ga. 19363, Prior
State proceeding was described as a “nulliny™
and “absolutely void" presumably resulting
in a denial of credit for such award againsi
the later LHWCA benefits. fd. a1 120:121,

B ftaker Tow Beal Co., supra; Noal v, Liberly
Mudual Inswrance Co., 267 F.2d 219 (51h Cir.
1959% and Nattons v, Morris, 483 F2d 577
tath Cir. 1973). See also Cilobe fndemnty Co.
o, Calbeck, 230 F. Supp, 91510, Tex. 1959
and Gl Ol Corp, v, O Reafe, 242 F, Supp.
B8l (E.DS.C 1965),

N3¢ Celobwe Tndemnily Co. and additional au-
thorities at Note 20, supra,

=5ee Notes 18, 19, sumw

#Landry, swpra, at 1087-1084,

#fd., relying on Sun Ship, swpra, at 477 11.5.
723 (Emphasis in original).

#Sun Ship, supra, a1 65 L. Ed2d 465,

*The Court also observed "Congress may
simply have endeavored to reaffirm the cor-
rectness of the Calbeck result by removing
Pﬂi’ﬁim}l contradictory language,” fd. at 464
n. 4.

TReferring tosuch a State law provision, the
Court noted “if federal preclusion ever need
be implied to cope with this remote contin-
gency, a less disruptive approach would beto
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pre-empt the entire siate compensation ex-
clusivity clause, rather than to pre-empt Lhe
entire state compensation statute as appel-
lant suggests.” Sun Ship, swpra, at 65 L.
Ed.2d 465 n. 6.

W he language in S Ship, sepra, is specifi-
cally limited to compensation “benefits,”
Reference is made 1o the need (o “upgrade the
henefits,” fd. at 465; theakdlity “1o make up the
difference between . .. benefits,” fd.; the mis-
hap that could result in “no benefits,” Id, at
n. & and the “disparity belween .. . benefits,”
fel. an 466,
#1 should be noted, bowever, that thereis a
limited exception which allows MM com-
pensation and a §905(b) damages action
against an emplover covered by the LHWCA
in the limited situation where the employer-
stevedore i3 also the owner of the vessel on
which the claimant-longshoreman was in-
jured, See Cavalier v, T. Smrith and Son, Tne.,
66 F.24d, 861 (5th Cir, 1982),
WThe writer is aware, however, of several
unpublished Federal Court decisions in the
Southern District of Alabama in which the
same resull as in Fillinger occurred.
033 11.5.C. §902(12) provides the following:
* Compensation” means the money allowance
payable to an emplovee or 1o his dependents
a5 provided for in this Act, and includes funeral
benefite provided therein.” The Act further
clarifies that the “compensation” noted in
$8902012), 904 “shall be . . . in place of all
other lability™ 1o various persons “other-
wise  entitled to recover damages”” 33 11.5.C.
F905a) (Emphasis supplied).
% The Court stated: “we observe that if fed-
eral preclusion ever need be implied . .. a less
disruptive approach would be to pre-empt the
state compensation exclusivity clavuse, rather
than to pre-empt the entire stale compensa-
tion statute ...~ Sun Ship, sipra, at 465 n_ 6.
This language in Swn Ship on partial pre-
emption which dealt with the specific topic of
State exclusivity clauses would, nevertheless,
appear to be applicable to damages actions
under State law which are inconsistent with
co-employee immunity in §933(), or perhaps,
the limited degree of third-party actions al-
It_:IWi:d in §905(hy, Thus, these other imeon-
sistent provisions should be subject to partial
preemption as well.
BWashinglon Cas, supra, at 65 L. Ed.2d 777
where concurring Justices were critical of the
possibility that “|t|he plurality’s analysis
would seem to permit the plaintill toobtaina
subsequent judgment in a second forum for
lt!-'l miges exceeding Lhe lirst forum’s lability
imit.
Miee discussion of “mutually exclusive al-
ternatives™ in Lamndry, supra, an 1088,
3T |he reasons which may supporl the
adoption of the rule for a State’s entire judi-
cial system . .. are not necessarily applicable
Lo the special class of workers covered by this
Act.” fones & Lavghlin, supra, a1t 51 US LW,
4802,
*®]n view of the fact that the LHWCA is Fed-
eral law, these Federal Court cases should be
more persuasive, See generally Restatement
(Second) of Conflict of Laws §2(1971) which
notes that authoritative decisions of Federal
Courts in areas of national law, in general,
should be recognized by States by operation
of the Supremacy Clavse. Article VI, 1.5
Constitulion.
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Our extended terms paj_rment plan gives you more
purchasing power. Without charging you a cent of interest.

At Matthew Bender, our aim is providing authoritative
information to give you every legal advantage. But we
also offer a significant financial advantage.

Because our extended terms plan gives you more
purchasing power than any other.

We begin by using your balance to determine monthly
payments (see chart). Depending on what that balance is,
you can add from $399 to $1,999 in new purchases without
raising your monthly payments by a dime.

And theres no interest, no carrying charges whatsoever.

You can build your [iame:ssiunaJ library with fewer in-
creases in your monthly payments. And plan the coming year's
budget with a clearer idea of what your payments will be.

For more details, clip the coupon and send it to us.

Matthew Bender. Count on us to give you a legal edge.
And a financial one, too.
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Bankruptcy section being
formed

The Alabama State Bar Com-

mittee on Bankruptey Law has de-

termined that there is a need for
the formation of a new section of
the state bar to be named the
Bankruptey and Commercial Law
Section. The committee is solicit-
ing your membership.

The organizational meeting of

the section, and its first election of
officers, will.occur at the Alabama

State Bar Annual Meeting to be
held in Mobile, July 12-14. The

committee has organized an educa-

tional program, with nationally
recognized speakers, to be pres-
ented at the meeting. The new
section will participate in educa-

tional matters, legislative matters,
judicial matters, and act as a voice

of the state bar commercial and
bankruptcy lawyers.

The bankruptcy committee in-
vites you to join the section and

asks that you send the initial dues

in the amount of $15. The pay-
ment of dues will assist the bank-
ruptcy committee in providing
high caliber quality programs at
the annual meeting in Mobile,
Please reply to: Robert P. Rey-
nolds, P.O. Box 2427, Tuscaloosa,
Alabama 35403. Phone: 345-6789.

District court judges
appointed

In January. John H. Alsbrooks,
Jr., and Orsen L. “Pete” Johnson,
were appointed district judges for
Jefferson County.

Alsbrooks is a graduate of the
University of Alabama and re-
ceived his law degree from Cum-

berland School of Law in 1974,
Prior to his appointment he was
associated with the Birmingham
law firm of Levine & Levine. He
replaces Judge Arnold Drennen, on
the district civil bench, who re-
tired December 31, 1983,

Johnson 1s a graduate of the
University of Alabama and re-
ceived his law degree from Cum-
berland School of Law in 1974,
Prior to his appointment he was in
the private practice of law in Bir-
mingham. He takes the place of
Judge Robert H. Gwin, on the dis-
trict criminal bench, who also re-
tired on December 31, 1983,

Eight suspended for
noncompliance

On January 17, 1984, the Su-
preme Court of Alabama sus-
pended eight Alabama attorneys
who failed to comply with the
mandatory continuing legal educa-
tion requirement adopted by the
court on May 4, 1981. Those sus-
pended did not report credits for
the 1982 year.

Noncompliers were contacted
several times by the MCLE Com:-
mission and the Disciplinary
Commission of the bar who in-
formed them of the consequences
of not earning or reporting hours.
Each delinquent was given the op-
portunity to show cause for non-
compliance or obtain the proper
number of CLE credits.

Thaose suspended, at any time
within three months of the sus-
pension, may file an affidavit with
the Disciplinary Commission indi-
cating compliance. If satisfactory,
the commission will enter an order
reinstating the attorney.

‘Bar “Briefs

Putting clients in touch

Do you want to make more mo-
ney? For the small sum of $25 vou
can join the Alabama State Bar
Lawyer Referral Service, which
refers paying clients to vou. The
service is advertised in telephone
books across the state and a toll-
free line is available for prospec-
tive clients to call in free of charge.
Presently less than 250 attorneys
have signed up for the service
statewide and there are several
counties where no attorney is on
the referral list. For more informa-
tion write or call Gale Skinner,
Lawyer Referral Secretary, Ala-
bama State Bar, P.O. Box 671,
Montgomery, Alabama 36101.
Phone: 269-1515 or 1-800-392-5660.

Additional attorneys
admitted

The following new attorneys
were admitted to the Alabama bar
in December, Their names were
not received in time to be included
with other Fall 1983 admittees
listed in the January 1984 issue of
The Alabama Lawyer. They are
William H. Caughran, Jr., Des
Moines, lowa; Coyne Drew Dema-
ray, Birmingham; Donald Eugene
Given, Tuscaloosa, Timothy Char-
les Halstrom, Montgomery, Gre-
gory Hascal Hawley, Birmingham;
Peter Scott Mackey, Mobile; F. Ge-
rald Maples, Pascagoula, Missis-
sippi; James William Martin, Jr.,
Birmingham; Roderick K. Nelson,
Birmingham; Julia Angeline Spain,
Jasper; Sandra Kathryn Tullis,
Birmingham; and Michael Owen
Vann, Birmingham.

The Alabama Lawver
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“Recent

Pecisions

Recent Decisions of the
Alabama Court of
Criminal Appeals

Probation revocation requires
the trial judge to set out in
writing the reasons for
revocation

King v. State, 1st Div. 608 (January
10, 1984). The defendant was convicted
of various offenses and placed on pro-
bation. He was subsequently charged
with a new offense.

The trial judge, after a hearing,
1ssued an order revoking the defend-
ant’s probation. On appeal, the de-
fendant raised the issue that his pro-
bation revocation must be reversed be-
cause the trial judge did not make a
written statement as to the evidence
relied upon and the reasons for revok-
ing probation. Judge Taylor, writing
for a unanimous Court of Criminal
Appeals, reversed and remanded the
case to the trial court. Judge Taylor
found that:

“A search of the record reveals that
the trial judge did, in fact, fail to prepare
a written statement of his findings. In
revoking probation, the trial judge mesi
make a written statement as to his find-
ings." Taylor v. State, 405 So0.2d 55 (Ala,
Crim. App. 1981); Borst v. State, 377
S0.2d 3 (Ala. Crim. App. 1979). (Empha-
sis the Court's.)

Close but no cigar!

Oliver v. State, 8th Div, 875 (January
10, 1984). The defendant was convicted
of buying, receiving or concealing stolen
property. The victim testified that a
Sears Kenmore microwave oven was
taken from her home on March 1, 1982,
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by John M. Milling, Jr.
and David B. Byrne, Jr.

and was returned to her husband by a
police officer some time later. The
state's evidence tended to show that
the defendant was involved in a sale of
a microwave oven on approximately
the same date. There was no evidence
presented at trial that the microwave
oven sold by Oliver was the same mic-
rowave oven taken from Mrs.
McBride.

A unanimous Court of Criminal Ap-
peals reversed Oliver's conviction and
found that the state utterly failed to
make out a case of buying, receiving or
concealing stolen property. In reaching
its decision the court relied upon Parker
v, State, 386 So.2d 495, 596 (Ala. Crim.
App. 1980). In Parker, supra, the Court
of Criminal Appeals said:

“There must be some evidence of com-
mon characteristics other than eolor,
make, and model . . . in order toestablish
identity . .. The identity of the property
received or concealed with that alleged
in the indictment to be stolen must be
established beyond a reasonable doubt
to support a conviction ., "

Recent Decisions of the
Supreme Court of
Alabama—Civil

Section 1983 claim for
compensatory damages. ..
does not survive

Carter v. Cily of Birmingham, 18
ABR 669 (December 16, 1983). The
decedent was shot and killed by a Bir-
mingham police officer, and her ad-

ministrator filed a Section 1983 action
for compensatory and punitive dam-
ages and a wrongful death action
against the City and the police officer.
The 1983 action was dismissed on mo-
tion of the defendants and the plaintiff
appealed.

In a case of first impression in the
Alabama State courts, the Supreme
Court adopted the reasoning and hold-
ing of the District Court in Brown v.
Morgan County, 518 F.Supp. 661 (N.D.
Ala. 1981), and affirmed the trial court's
grant of summary judgment as to the
plaintiff's 1983 claim for compensa-
tory damages for personal injury and
pain and suffering of the deceased
prior to her death. The Supreme Court
noted that where the injured party dies
as a result of the wrongful act, Ala-
bama law only permits a wrongful
death action and only punitive dam-
ages are recoverable, Further, because
the City was sued and because the
United States Supreme Court has re-
cently held that cities are immune
from punitive damages under Section
1983, the Supreme Court held that
summary judgment as to the City on
the plaintiff's 1983 claim was proper
both as to the compensatory as well as
the punitive damages claimed.

Domestic relations . . .
disabled child due support
beyond minority

Ex parte: Brewington (Blair v. Bre-
wington), 18 ABR 683 (December 16,
1983). The Supreme Court granted
certiorari and seized the opportunity to
overrule Reynolds v. Revnolds, 149 So.2d
770 (Ala. 1963), which had held that
Section 30-3-3, Ala. Code 1975, applied
only to minor children, and therefore
that a trial court was without jurisdic-
tion to order a parent to support an
adwlt child. The trial court in this case
did not follow Revnolds, and ordered
the father of a permanently disabled
child to support the child past the age
of minority.

The Supreme Court recognized that
the majority trend in the United States
IS to recognize an exception to the
common law rule that a non-custodial
parent has no obligation to support his
adult child. The exception arises when
the adult child is so mentally and/or
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physically disabled as to be unable to
support himself. The Court recognized
that while Section 30-3-1, Als. Code
1975, does not express this limitation,
the legislature intended that support
be provided for dependent children re-
gardless of whether dependency re-
sults from minority (age) or from phys-
ical and/or mental disabilities which
render the child incapable of self-sup-
port beyond minority.

Civil procedure. ..
motion to reconsider
post-trial motion does not
suspend time for appeal

Sunshine Homes, Inc. v. Newlon, 18
ABR 658 (December 22, 1983), In this
case, the court was asked to consider
whether the plaintiff's motion for re-
consideration of the trial court's order
granting the defendant’s Rule 59 mo-
tion for a new trial tolled the time for
taking an appeal. In a case of first im-
pression, the Supreme Court held that
it did not. The court reasoned that a
motion to reconsider a ruling on a Rule
59 motion is not itself a post-judgment
motion contemplated by the Alabama
Rules of Civil Procedure. While a Rule
59 motion tolls the time for taking an
appeal, a subsequent request, by what-
ever label, seeking the trial court's re-
consideration of its ruling on the former
Rule 59 motion, does not operate to
further toll the time for the appeal.

Section 1983 action . ..
plaintiff due attorneys fees
under section 1988

Davis d/b/a Damar's Tea House v.
Everelt, 18 ABR 585 (December 22,
1983). The plaintiff was denied an al-
coholic beverage license and sued the
Mayor and the Commissioners in their
official capacities alleging equal pro-
tection and due process violations under
the Alabama and United States Con-
stitutions. The trial court found that
the defendants had violated the Ala-
bama Constitution and ordered them
to issue a license to the plaintiff. The
trial court denied the plaintiff's claim
for damages and attorneys fees, and
the plaintiff appealed this ruling. The
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initial issue was whether the plaintiff
was a “prevailing party” under Sec-
tion 1988 in view of the fact that relief
was granted on the state constitutional
claim rather than the federal claim.
The Supreme Court held that the
plaintiff was entitled to attorneys fees
since the federal and state claims "arise
from a common nucleus of operative
facts” and since the relief could have
just as easily been based upon federal
claim.

The court was also asked to deter-
mine whether the (rial court properly
applied Ot v. Everett, 420 So.2d 258
{Ala. 1982), which held that neither the
mayor nor the city commissioners are
liable in damages on account of their
exercise of their quasi-judicial powers.
The Supreme Court held that O¢f was
not properly applied because Ott pro-
vided for a qualified immunity for
damages, and an award of attorneys
fees is an award of costs, not damages.

Torts ...
municipality immune for
unlawful imprisonment

Bovyette v. City of Mobile, 18 ABR 375
(December 2, 1983). In this case, the
Supreme Court »efused to expand the
scope of Section 11-47-190, Ala. Code
1975, to include actions against a mu-
nicipality for unlawful imprisonment.
In two recent decisions, the court re-
fused to extend the scope of the statute
to include actions against a municipal-
ity for unlawful arrest and malicious
prosecution. The Supreme Court rec-
ognized that although its recent deci-
sions have not addressed this specific
issue, an action for unlawful impri-
sonment is premised upon the exist-
ence of an illegal arrest, and therefore,
municipal immunity from unlawful
arrest actions necessarily implies mu-
nicipal immunity from unlawful im-
prisonment.

Torts ...
trade secrets doctrine
recognized

Drill Parts and Service Company,
Inc. v. Joy Manufacturing Co., 17 ABR
3780 (September 23, 1983). In a case of
first impression, the Supreme Court

recognized the Trade Secrets Doctrine
in Alabama, Restatement of Torls, Sec-
tion 757 (1939). The Restatement pro-
vides that one who discloses or uses
another’s trade secret without privi-
lege is liable if {(a) he discovered the
secret by improper means, or (b) his
disclosure or use constitutes a breach
of confidence, or (c) he learned the se-
cret from a third person with notice
that it was a secret and that the third
person’s disclosure of it by improper
means or that the third person's dis-
closure of it was a breach of hisduty to
the owner, or (d) he learned the secret
with notice that it was a secret and
that its disclosure was made to him by
mistake,

Comments to the Restatement note
that the exact definition of a trade sec-
ret is not possible. Furthermore, a de-
termination of what constitutes trade
secret is a question of fact for the court.
A trade secret may consist of any for-
mula, pattern, device, or compilation of
information which is used in one's
business and which gives him an op-
portunity to obtain an advantage over
competitors who do not know or use it.

Recent Decisions of the
Supreme Court of
Alabama—Criminal

Formal arraignment. . . .
can be waived sometimes

Watts v. State, 18 ABR 514 (December
9, 1983). The defendant was originally
indicted and arraigned under a two
count indictment for trafficking in
marijuana and unlawful possession of
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Relerence Books
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Northern Alabama is Steve Wells,
Please call collect,
Steve Wells
3501 Granny White Pike
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615-297-1355
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methoqualone. In a pretrial conference
on the date of trial, the original indict-
ment was nol-prossed with defendant’s
consent. A substituted indictment was
served on the defendant, apparently in
open court, but no formal arraignment
oceurred and no plea was entered.

Thereafter, both sides announced
“ready” and the case proceeded to
trial. The jury returned a guilty ver-
dict for the offense of trafficking in
marijuana,

The Supreme Court of Alabama was
called upon to decide whether arraign-
ment and plea can be waived by a de-
fendant by failing to object until after a
jury returns a verdict. A unanimous
Supreme Court of Alabama ruled that
arraignment and plea could be waived
under the circumstances presented,

Justice Faulkner in reviewing nearly
acentury and a half of precedent found
only one case which squarely addressed
the issue. Fernandez and White v. State,
7 Ala. 511 (1845).

Justice Faulkner’s opinion cites with
approval the following language quoted
from Fernandez and White:

It is not indispensable to the regular-
ity of the conviction, that the accused
should be formally arraigned. If he is
advised of the offense with which he is
charged, and is prepared, without hear-
ing the indictment read, toanswer it, he
may plead. Here, it seems, that the pri-
soners were in Court, and when the so-
licitor announced the State ready to
proceed with the case, their counsel
answered, that they were also ready for
trial. This amounts to a recognition,
that they were the persons charged in
the indictment in the case called, and
were prepared to defend themselves
against it. This was equivalen! to, an
int law, a sufficient substitule for an
arraignment in due form," (Empha:
sis ours.)

Justice Faulkner further reasoned
that the holding in Fernandez and
White also met the due process test
enunciated by the Supreme Court in
Carland v. Washinglon, 232 U.5. 642,
34 5.Ct. 456, 58 L.Ed. 772 (1914). The
Supreme Court in Garland stated that:

"Due process of law . . . does not re-
quire the State to adopt any particular
form of procedure, so long as it appears
that the accused has had a sufficient
notice of the accusation and an ade-
quate opportunity to defend himself in
the prosecution.”
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Recent Decisions of the
Supreme Court of the
United States

Arson investigation not
exempted from the
warrant requirement

Michigan v. Clifford, No. 82-357
(January 11, 1984). In a plurality opin-
ion, the Supreme Court concluded that
where reasonable expectations of pri-
vacy remain in a fire-damaged house,
administrative searches into the cause
and origin of a fire are subject to the
warrant requirement of the Fourth
Amendment absent consent or exigent
circumstances,

The defendant’s private residence
was damaged by an early morning fire
while they were out of town. Firefight-
ers extinguished the blaze at 7:00 a.m.,
at which time all fire officials and po-
lice left the premises. Five hours later,
a team of arson investigators arrived
at the residence for the first time to
investigate the cause of the blaze.

The arson investigators entered the
residence and conducted an extensive
search without obtaining either con-
sent or an administrative warrant.
Their search of the basement disclosed
two coleman fuel cans and a crock pot
attached to an electrical timer. The ar-
son squad determined that the fire had
been caused by the crock pot and timer
and had been set deliberately. After
seizing the evidence found in the
basement, the investigators extended
their search to the upper portion of the
house where they found additional ev-
idence of arson,

The defendants were charged with
arson and moved to suppress all the
evidence seized in the warrantless
search on the grounds that it was ob-
tained in violation of their rights under
the Fourth and Fourteenth Amend-
ments. The Michigan trial court de-
nied the motion to suppress on the
grounds that exigent circumstances
justified the search. On appeal, the
Michigan Court of Appeals found that
no exigent circumstances existed and
reversed.

Justice Powell held that where rea-
sonable expectations of privacy remained
in a fire-damaged premises, adminis-
trative searches into the cause and
origin of a fire are subject to the war-
rant requirement of the Fourth Amend-
ment absent consent or exigent cir-
cumstances. The plurality opinion
reasoned that there were especially
strong “expectations of privacy” in a
private residence and that the defend-
ants retained a significant privacy in-
terest in their fire-damaged home by
reason of their request to the insu-
rance agent to secure the house.

The Supreme Court in suppressing
the fruits of the warrantless search of
the basement and upper areas of the
defendants’ home further refined the
distinction between administrative and
criminal searches. The Court held:

“Where a warrant is necessary to
search fire-damaged premises, an ad-
ministrative warrant suffices if the
primary object of the search is to deler-
wtine the cavse and origin of the fire, but a
criminal search warrant, obtained upon
a showing of probable cause, is required
if the primary object of the search is to
gather evidence of criminal activity." O

John M. Milling, [r.,
a member of the
Montgomery law
firm of Hill, Hill,
Carter Franco, Cole

. & Black, received his
B.5. degree from Spring Hill College and
L.D. from the University of Alabama. As
a co-author of significant recent deci-
sions, he covers the civil portion.

David B. Bvrune, [r.,
a member of lthe
Monigomery law
Sirm of Robison &
Belser, received his
B.5. and LL.B. de-
grees from the University of Alabama.
He covers the criminal law portion of
significan! recent decisions.
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9 friday

PSYCHOLOGY OF A TRIAL

Montgomery, Civic Center

Sponsored by: Alabama State Bar during
Midyear Meeting

Credits: 2.0

For Information: (205) 269-1515

13-15

CAPITAL FINANCE
Atlanta
Sponsored by: National Health Lawyers
Association
Credits: 135 Cost: $400/members:
5410/nonmembers
For Information: (202} 833-1100

15-17

BANKING AND COMMERCIAL LENDING
LAW

Fairmont, San Francisco

Sponsored by: ALI-ABA

Credits: 11.1 Cost: 5425

For Information: (215) 243-1600

18-22

FORENSIC EVIDENCE

Alrport Holiday Inn, Orlando

Sponsored by: National College of District
Attomeys

Cost: $360

For Information: (713) 748-1571

21-22

ALABAMA WORKMEN'S COMPENSATION

Birmingham-Jefferson Civic Center

Sponsored by: Alabama Department of
Industrial Relations

Credits: 108 Cost: 575

For Information: (205) 261-2868

90

22-24

DRUG LIABILITY

The Reqgistry, Scottsdale, Arizona

Sponsored by Defense Research Institute

Credits: 15.7 Cost: 5365/members;
5390/ nonmembers

For Information: (414) 272-5895

NEGOTIATION AND DISPUTE
RESOLUTION

Law Center, Tuscaloosa

Sponsored by: Alabama Institute for CLE

Credits: 189 Cost: 5300

For Information: (205) 348-6230

23 friday

EQUITY PRACTICE

First Alabama Bank, Birmingham

Sponsored by: Birmingham Bar Association

Credits: 3.2 Cost: 515/members:
$20/nonmembers

For Information: (205) 251-8006

28 wednesday

BANKING LAW

Birmingham-Jefferson Civic Center
Sponsored by: Alabama Institute for CLE
Credits: 63 Cost: $65

For Information: (205) 348-6230

29-30

COMMUNICATIONS LAW
Mayflower, Washington, DC
Sponsored by: ALI-ABA

Credits: 11.4 Cost: 5335

For Information: (215) 243-1600

30 friday

PRACTICAL SKILLS FOR THE
NEW LAWYER
Birmingham-Jefferson Civic Center
Sponsored by: Alabama Young Lawyers and
Alabama Institute for CLE
Credits: 6.8
For Information: (205) 34B-6230

31 saturday

LAW DAY CLE PROGRAM

Cumberland School of Law, Birmingham
Sponsored by: Cumberiand Institute for CLE
For Information: (205) 870-2865

april

FEDERAL PRACTICE
Cumberland School of Law, Birmingham

Sponsored by: Cumberfand Institute for CLE
For Information: (205) B70-2865

S-7

BUSINESS REORGANIZATIONS UNDER
THE BANKRUFTCY CODE

Hotel Intercontinental, San Diego

Sponsored by: ALI-ABA

Credits: 11.1 Cost: $360

For Information: (215) 243-1600

6 friday

SOUTHEASTERN TRIAL INSTITUTE
Birmingham-Jefferson Civic Center
Sponscred by: Alabama Institute for CLE
Cost: $65

For Information: (205) 348-6230

9-10

FEDERAL PRACTICE

Curnberland School of Law, Birmingham
Sponsored by: Cumberiand Institute for CLE
For Information: (205) 870-2865

12-13

HAZARDOUS WASTE LITIGATION
Doral Inn, New Yark City

Sponsored by: Practising Law Institute
Credits: 120 Cost: 5350

For Information: (212) 765-5700
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PRODUCTS LIABILITY

Hyatt Regency, Atlanta

Sponsored by: Defense Research Institute
For Information: (414) 272-5395

13 friday

EFFECTIVE NEGOTIATION AND CONFLICT
RESOLUTION
Holloran House, New York City
Sponsored by: American Bar Association
Credits: 8.2 Cost: 5175/members;
5200/ nonmembers
For Information: (312) 567-4675

14 saturday

DEMONSTRATIVE EVIDENCE: TACTICS
AND TECHNIQUES
Heolloran House, New York City
Sponsored by: American Bar Association
Credits: 7.5 Cost: 5175/members:
5200/ nonmembers
For Information: (312) 567-4675

26-28

CONSTRUCTION CLAIMS AND DISPUTES
Princeton Club, New York City

Sponsored by: Nielsen-Wurster Group
Cregits: 23.5 (Cost: 5575

For Information: (212) 686-9044

CIVIL PRACTICE AND LITIGATION IN
FEDERAL AND STATE COURTS

Mills House, Charlestan

Sponsored by: ALI-ABA

Credits: 19.4 Cost: 5380

For Information: (215) 243-1600

The Alabama Lawyer

may

3-5

SOUTHEASTERN CORPORATE LAW
INSTITUTE

The Grand Hotel, Point Clear

Sponsored by: Alabama Institute for CLE

Credits: 13.2 Cost: 5225

For Infarmation: (205) 348-6230

BASIC COURSE IN TRIAL ADVOCACY
Washington, D.C.

Sponsored by: Assaciation of Trial Lawyers of

America
Credits: 52.0
For Information: (800) 424-2725

8-18

OIL AND GAS LAW AND TAXATION

Dallas

Sponsored by: Southwestern Legal
Foundation

For Information: (214) B20-2376

10-12

FUNDAMENTALS OF BANKRUPTCY LAW
Minneapolis

Sponsored by: ALI-ABA

Credits: 21.8

For Infarmation: (215) 243-1600

10-20

SOUTHEAST REGIONAL TRAINING
SESSION

UNC, Chapel Hill

Sponsored by: National Institute for Trial
Advocacy

Credits: 101.4

For Information: (612) 292-9333

17-18

WORKERS" COMPENSATION
Knickerbocker, Chicago

Sponsored by: Defense Research Institute
For Information: (414) 272-5995

17-19

CONSTRUCTION CLAIMS AND DISPUTES
Cambridge, Massachusetts

Sponsored by: Nielsen-Wurster Group
Credits: 23.5 Cost: 5575

For Information: (212) 686-0044

18 friday

YOUNG LAWYERS ANNUAL SEMINAR

Sandestin

Sponsored by: Alabama Young Lawyers and
Alabarna [nstitute for CLE

For Infarmation: (205) 348-6230

24-26

APPELLATE ADVOCACY

Boston University Schoal of Law

Sponsored by: American Bar Association

Credits: 20.9  Cost: 5425/members;
5450/nonmembers

For Information: (312) 567-4675

25 friday

DIL. GAS AND MINERAL LAW

Quality Inn, Mobile

Sponsored by: Alabama Institute for CLE
Credits: 6.3 Cost: 565

For Information: (205) 348-6230

31 thursday

24th ANNUAL TAX SEMINAR

The Grand Hotel, Point Clear

Sponsored by: Alabama Institute for CLE
For Information: (205) 348-6230
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CLE
“News

by Mary Lyn Pike
Staff Director, MCLE Commission

MCLE now in thirteen states

Georgia has become the thirteenth
state to adopt minimum continuing
education requirements for the con-
tinued competence of its bar. Begin-
ning in January 1984, Georgia's 13,000
lawyers will earn at least twelve hours
of approved continuing education per
lawyer per vear. Six hours must be
devoted to the study of professional re-
sponsibility matters every three vears.
Unlike Alabama, Georgia's attorneys
will pay a one time start up fee of ten
dollars for the administration of the
program. Those lawvers wishing to
obtain accreditation of programs con-
ducted outside Georgia will be required
to pay an accreditation fee of $1.25 per
hour accredited. In-state providers of
CLE will pay a fee of $1.25 per hour for
each Georgia lawyer attending a pro-
gram.

Minnesota, Towa, Wisconsin, and
Washington adopted mandatory CLE
requirements in 1975, North Dakota
and Wyoming became the fifth and
sixth states to adopt the concept in
1977. Colorado (1978), Idaho (1979),
and South Carolina (1979) followed
suit and Alabama became the tenth
state in 1981, Since then, Nevada and
Montana have joined the ranks of the
MCLE states. The bars of Kentucky,
Mississippi, Arkansas, Tennessee,
West Virginia, Kansas, Nebraska, Ok-
lahoma, Oregon, Pennsylvania, and
Vermont are considering adopting the
concept. Florida, Texas and California
have specialization/designation pro-
grams with continuing education
components.

a2

New CLE regulations adopted

At its meeting on December 2, 1983,
the Board of Bar Commissioners adopt-
ed two new regulations for mandatory
continuing legal education in Alabama,
formalizing policies recommended by
the MCLE Commission:

Regulation 4.1.12 Activities
dealing with law office automation
and management may be approved
for one-half credit per hour of in-
struction. Activities designed to sell
services or equipment or to enhance
law office profits will not be approved.

The adoption of this regulation fol-
lows two years of evaluating such
courses. [t is believed that the new pol-
icy will allow for the averlap between
studying to improve client services
and to enhance law office profits. The
effects of the regulation and response
of the Bar will be monitored.

Regulation 5.2  The Commission
will permit amendments of reports
of compliance through the last day of
February of the vear immediately
succeeding the reporting year. Re-
quests for amendments must be
written and must specify the titles,
sponsors, dates, and locations of the
additions, as well as the credits
earned. All credits must, however, be
earned by December 31 of the report-
ing year. (Former Regulation 5.2 is

now Repulation 5.3)
(Continued on page 112)

Accredited law schools (ABA, AALS)

Administrative Office of Courts — The
Judicial College

Alabama Consortium of Legal Services
Programs

Alabama Criminal Defense Lawyers
Association

Alabama Defense Lawyers Association

Alabama District Attorneys Association

Alabama [nstitute for Continuing Legal
Education

Alabama Lawyers Association

Alabama State Bar-and Bar Sections.

Alabama Trial Lawvers Association

American Academy of Judicial Education

American Bar and Bar Sections

American College of Trial Lawyers

American Law Institute-American Bar
Association Committes on Continuing
Proféssional Education

Association of Trial Lawyers of America

Bar associations of the sister states, the
District of Columbia, Puerto Rico and
the Trust Territories

Birmingham Bar Association

Commercial Law League of America

Cumberland Institute for Continuing Legal
Education

Defense Research Institute

Federal Bar Association

Federal Publications, Inc.

Approved Organizations for 1984

~ Regulation 4.2 For 1984, continuing legal education activities sponsored by the follow:
ing organizations are presumplively approved for credit, provided that the standards for
course approval (Regulations 4.1.1. through 4.1.12} are met:

Huntsville-Madison County Bar Association

International Association of Insurance
Counsel

International Society of Barmsters

Legal sections, ageney programs — .5 and
slate governments

Library of Congress — Congressional
Research Service

Maritime Law Association

Mabile County Bar Association

Montgomery County Bar Association

Montgemery Trial Lawyers Association

Motor Carnier Lawyers Association

National Association of Bond Lawyers

National Bar Association

National College of District Attorneys

National College of Juvenile Justice

National District Attorneys Association

National Health Lawyvers Association

National Institute for Trial Advocacy

National Judicial College

National Organization of Social Security
Claimants' Representatives

National Rural Electric Cooperative
Association Legal Division

Patent Resources Group, Inc.

Practising Law Institute

Rocky Mountain Mineral Law Foundation

Southwestern Legal Foundation

Trial Lawyers Association of Madison County

Tuscaloosa County Bar Association

Tuscaloosa Trial Lawvers Association
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The National Institute
for Trial Advocacy

Announces Intensive Sessions in

TRIAL
ADVOCACY

NITA's TENTH ANNUAL NITA's SIXTH ANNUAL
SOUTHEAST REGIONAL SOUTHERN REGIONAL
May 10 - 20, 1984 June 13 - 23, 1984
Chapel Hill, North Carolina Dallas, Texas

NITA's Regional Programs are intensive trial advocacy training
seminars designed for practitioners with less than five years of
trial experience. The programs have student-faculty ratios of
approximately 5 to 1 and are taught by teaching teams of
experienced trial lawyers, trial judges and law professors. Although
demonstrations of trial skills are performed by members of the
teaching team and lectures on evidence and trial techniques are
presented, the primary method of instruction is to have
individual lawyer-students perform trial exercises which are

videotaped and constructively critiqued by the teaching team.
For a detailed brochure, fill out, clip, and return:

------------ ------------------H---*-----'----------------------t-----------------

Name MName

Address Address

Please send me information about NITA's Southeast Regional. Please send me information about NITA's Southern Regional.

Prof. Joseph Kalo
University of North Carolina

Prof. Frederick C. Moss
Southern Methodist University

School of Law School of Law
Chapel Hill. North Carolina 27514 Dallas, Texas 75275
(919) 962-8518 (214) 692-2742

O
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Bar Committees
Seeking Answers

Under the leadership of President
William B. Hairston, Jr., the Alabama
State Bar has experienced a revitaliza-
tion of its committee activity. A record
number of members are serving on
fifty committees. Committee meetings
have averaged nine per month since
August 1983, and attendance has av-
eraged over sixty percent per meeting.

Chairman Wade Morton, Jr., pres-
ented the report of the Task Force to
Evaluate Lawyer Advertising and
Solicitation in Alabama to the Board
of Bar Commissioners at its January
20 meeting. The committee informed
the Board that it found that no valid
distinction could be made between al-
lowing honest and truthful legal ad-
vertising in print media and not allow-
ing it in broadcast media. After review-
ing the committee’s extensive report,
the Board voted to recommend to the
Supreme Court of Alabama amend-
ments to the Code of Professional Re-
sponsibility relative to Disciplinary
Rule 2, to provide for the inclusion of
electronic media advertising,

Acting on the recommendation of
the Task Force on Disciplinary
Functions of the Alabama State
Bar, the Board of Bar Commissioners
recently approved the appointment of
the Permanent Code Commission.
With Hugh Nash as chairman and
Norborne Stone as vice chairman, the

94

by Mary Lyn Pike

Commission has been given the task of
reviewing and evaluating the Code of
Professional Responsibility and the
Rules of Disciplinary Procedure. Within
the scope of the Commission’s charge
is the recommendation of amendments
and possible changes in the Bar's dis-
ciplinary efforts. Alex Jackson, assis-
tant general counsel, will serve as staff
liaison to the Commission.

The Committee on Prepaid Legal
Services has met and reviewed the
history and status of prepaid legal ser-
vices plans in Alabama. Chairman Ro-
bert Sasser passed on information
gained through his attendance of the
third annual Educational Conference
on Prepaid Legal Services in early No-
vember 1983, Although the Alabama
Department of Insurance is responsi-
ble for regulating prepaid legal servi-

ces plans, participation by attorneys is
subject to the standards set out in the
Code of Professional Responsibility.
Subcommittees have been formed so
that the committee can make recom-
mendations regarding the organized
bar’s role in such plans.

The Committee on the Alabama
State Bar Foundation, Inc. will
propose the establishment of the “Ala-
bama Law Foundation, Inc.” to the
Board of Commissioners at its March 8
meeting. As proposed, the non-profit
corporation will qualify as a tax-exempt
organization under Section 501(cX3) of
the U.S. Internal Revenue Code of
1954, organized exclusively for charit-
able, educational and scientific pur-
poses.

The Professional Economics
Committee has met and formed sub-

Members of the Bankruptcy Law Committee met in January and, among
other topics, discussed the formation of a new bar section. Pictured are David
Jones, Taze Shepard, Bob Moorer, Ted Hall, Bob Rubin, Romaine Scott,
Richard Carmody (chairman), and Larry Voit.
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committees on law office automation,
economics and efficiency, and estab-
lishment of a law practice. The com-
mittee is charged with assisting the
members of the Alabama State Bar in
maintaining the economics in their
law practices through CLE programs,
The Alabama Lawver, local bar associ-
ations, and the 1984 Annual
Meeting.

On January 10, 1984, President
Hairston appointed a Medical Liai-
son Committee for the Alabama State
Bar. Tennent Lee (chairman), Boyd
Reeves, Stancil Starnes and Cliff
Emond are to meet with the Medical
Association's counterpart committee
to discuss matters of interest that af-
fect both professions. According to
President Hairston, “The institution
of this committee gives recognition to
the fact that a substantial part of the
practice of law and of medicine is con-
cerned with the problems of persons
who are in need of the combined servi-
ces of a lawyer and a physician, and
that the interests of both the public
and the individual are best served by
the cooperative efforts of both disci-
plines.”

Chairman Tom Boggs and members
of the Committee on Local Bar Ac-
tivities and Services have under-
taken the task of polling county bar
associations regarding their current
level of activity, to be followed by the
recommendation and implementation
of efforts to revitalize less active asso-
ciations. The committee will also seek
tostrengthen the relationship between
the State Bar and local bars,

At its meeting on January 20, the
Board of Bar Commissioners approved
proposed legislation submitted by the
Indigent Defense Committee,
authorizing the use of part of the Fair
Trial Tax Fund to offset the cost of
administering the fund. The proposed
hill also increases attorneys’ fees for
indigent defense cases by twenty five
percent. At the same time, the Board
authorized the dissemination of uni-
form guidelines for attorneys handling
indigent defense cases and a simplified
fee declaration form, also developed by
the committee.

President Hairston has expanded
his charge to the Committee on Cor-
rectional Institutions and Proce-
dures to include its working with the
Department of Criminal Justice at the
University of Alabama in Birmingham
and the Alabama Department of Cor-
rections to evaluate the supervised in-
tensive restitution program recently
authorized by the Alabama Legisla-
ture. The goal of the study is to deter-
mine the advantages and disadvan-
tages of the program as an instrument
of punishment and/or rehabilitation of
those convicted of criminal activities.

At its meeting on March 8, the Board
of Bar Commissioners will consider a
request by the Committee on Bank-
ruptcy Law that an Alabama State
Bar section on bankruptcy and com-
mercial law be established. Persons in-
terested in becoming charter members
of the section, should it be approved,
will find pertinent information under
“Bar Briefs.” If approved, the organi-
zational meeting of the section and its
first election of officers will occur at
the annual meeting of the State Bar,
July 12-14, 1984, in Mobile.

The Energy Law Committee,
under the leadership of Tom DeBray,
has taken on two tasks for 1984,
Members of the committee will con-
tribute an article on the nuts and bolts
of various energy law topics for publi-
cation in the July 1984 issue of this
journal. In an effort to meet an educa-
tional need, the committee, along with
one of the primary CLE providers, will
undertake the sponsorship of a coal
law conference, Suggestions for speak-
ers and topics are welcome and should
be forwarded to Chairman DeBray at
P.O. Box 4189, Montgomery, Alabama
36101.

A confidential questionnaire secking
information and guidance from Ala-
bama’s district, circuit, and appellate
judges has been distributed by the
Committee on Meeting Unjust
Criticism of Bench and Courts.
The Committee hopes to learn whal
problems exist, how those problems
are perceived by the members of the
judiciary, and how they might be help-
fully addressed by the Bar. O
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Barbour County Bar Association

In October 1983, new officers were elected to serve the
bar association serving the Third Judicial circuit. They are
as follows:

President: Jimmy S. Calton
Vice president: Louis C. Rutland
Secretary/Treasurer: Tommy Gaither

Calton

On Friday, April 6, 1984, the Barbour County Bar Associ-
ation, with the assistance of the City of Eufaula School
System, will host the Supreme Court of Alabama. The court
will convene at 9:15 a.m. in the Eufaula High School gym-
nasium and will hear arguments in two cases. It is antici-
pated that approximately seven hundred students will at-
tend each of the two cases argued. The session will be open
to the public and the judges will explain procedure as the
session is in progress.

Covington County Bar Association

The Covington County Bar Association held its annual
meeting in November 1983, and the following were elected
officers for the 1984 vear:

President: Earl V. Johnson
Vice president: Timothy B. Loggins
Secretary/Treasurer: Linda 5. James

Escambia County Bar Association

Officers of the Escambia County Bar Association for
1983-84 are:

President: John Thaddeus Moore
President-elect: James E. Hart, Jr.
Secretary/Treasurer: William R. Stokes, Jr.

The Escambia County Bar is spearheading a move to
renovate the second floor of the Escambia County Court-
house. The local bar has discussed this matter with the
Escambia County Commission, and it has agreed to hire an
architect todetermine the feasibility of enlarging the second
floor of the courthouse to add a new district courtroom,
district court office and new law library. Plans are also
being made to move the public defender’s office onto the
second floor of the courthouse. The goal is to locate the
courtrooms and all judicial offices on the same courthouse
floor and provide much-needed additional space for judicial
adminmistration,

Marshall County Bar Association

The following are officers for the local bar association in
the Twenty-Seventh Judicial Circuit:

President: Franklin]J. Allen II
Vice president: Clark E. Johnson Il
Secretary/Treasurer: TJ. Carnes

Montgomery County Bar Association

The Montgomery County Bar Association has continued
to provide excellent monthly luncheon programs and at-
tendance by our members has increased with each meeting.
Wanda Devereaux is to be commended for these most inter-
esting and informative programs. The special guests at our
October 19, 1983, luncheon were the Honorable John C.
Godbold, the Honorable Frank M. Johnson, Jr., and the
Honorable Paul H. Roney of the Eleventh Circuit. Also
present was the Honorable Edward S. Smith of the United
States Court of Appeals for the Federal Circuit. Judge Smith
was sitting as a special judge on the Eleventh Circuit which
held court that week in Montgomery. Each of these four
judges gave a short and informative talk on matters pertain-
ing to the affairs of the Eleventh and Federal Circuit
Courts.

Prior to our October 1983 meeting, our association hosted
a cocktail dinner in honor of the judges of the Eleventh
Circuit. This affair was held at the Sheraton Riverfront and
was attended by approximately eighty members of our
association.

Our November 23, 1983, luncheon meeting was jointly
held by the Montgomery County Bar Association and the
Montgomery Trial Lawyers Association. Honorable Tru-
man Hobbs, United States district judge, was the luncheon
speaker. Judge Hobbs' report and comments on the trials
and tribulations of U.S. district judges was warmly re-
ceived and was of great benefit to those members of the Bar
who practice in the federal system.
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Larry Kloess was program chairman for the December
21, 1983, meeting. The association had its annual cocktail
hour prior to the meeting. This was a most impressive
meeting wherein Larry presented a composite picture of all
Montgomery County Bar presidents since 1930. A distin-
guished past president gave brief remarks on the practice of
law and the status of our association for each decade since
1930. These remarks and anecdotes were thoroughly en-
joyed by all. George Jones talked about the 1930°s, Jack
Crenshaw about the 1940’s, Jack Capell about the 1950's,
Bill Moore about the 1960's, Oakley Melton about the 1970's
and Richard Jordan about the 1980's. We had approximately
105 members attend our December luncheon.

The Montgomery County Bar Association hosted a recep-
tion on January 5, 1984, in the fover of the Supreme Court of
Alabama, in honor of and following the investiture of Bob
Esdale, our new supreme court clerk.

The annual meeting of the Montgomery County Bar As-
sociation was held on January 18, 1984, Bill Hairston, presi-
dent of the Alabama State Bar Association, was our guest
speaker. Officers chosen for the year 1984 were: Henry C,
Chappell, Jr., president; David B. Byrne, Jr., vice-president;
and James R. Seale, secretary-treasurer. Wanda D. Deve-
reaux, J. Floyd Minor, and Edwin K. Livingston were
elected to the Board of Directors.

On the social calendar, our association hosted a reception
for the federal circuit judges who are on the Court of Ap-
peals for the Federal Circuit. This circuit held court in
Montgomery on February 6-9, 1984, and this was the first
time the court had set in Alabama. Members of the Alabama
Bar were afforded admission tothat court during its session
in Montgomery.

The Montgomery County Bar Association was a very
active association during the year 1983. Perhaps the most
important activity of the association last year was reviving
the MCBA Dacket, our quarterly news publication, and this
was only possible by the many hard hours and excellent
waork of our co-editors, Craig Cornwell and Lister Hubbard.

Robert G. (Bob) Esdale, new clerk of the Supreme Court of
Alabama, and his wife, Suzanne, gather with friends and
associates at his investiture and at the reception follow-
ing, given in his honor by the Montgomery County Bar
Association.

The Alabama Lanver

The Montgomery County Bar Assaciation's special activ-
ities increased during 1983 with a Law Day cocktail partyin
lieu of the traditional banquet, an improved annual bar-
beque, receptions for both retired and newly elected and/or
appointed circuit judges, a reception for the Federal Court of
Appeals judges, etc. The luncheon meetings during 1983
were the best ever, and this was the direct result of the
efforts of Wanda Devereaux and her excellent program
selection,

Fellow lawyers from surrounding counties are urged to
come to our monthly luncheons, after calling our associa-
tion’s headquarters, 265-4793, for reservations. The meet-
ings are held on the third Wednesday of each month at the
Whitley Hotel, O

—submitled by Enel A, Sevews, Jr.

Henry C. Chappell, Jr., (left) became president of the
Montgomery County Bar Association at their January
18th annual meeting, taking the place of immediate pasi
president Euel A. Screws, Jr, Chappell is with the Moni-
gomery law firm of Rushton, Stakely, Johnston & Garrett.

LEGISLATIVE YWRAP-HP

feontinued from page 75)

the Nonprofit Corporation is filed with the Probate Office.
one copy being sent to the Secretary of State's Office, there
to be kept in an alphabetical listing of domestic corpora-
tions. Any change in registered agent of the corporation
must be filed with the probate judge, who in turn will send a
copy to the secretary of state. This central registry will for
the first time in Alabama enable persons dealing with Non-
profit Corporations to be able to check with the Secretary of
State's Office to determine the place of incorporation and
present registered agent without being required to com-
municate with each of the sixty-seven counties in Alabama
to determine the place of incorporation.

Entirely new to the Alabama law are sections providing
that foreign Nonprofit Corporations must obtain a certifi-
cate of authority to conduct in Alabama any affairs. Thisis
consistent and parallel with Alabama Business Curpﬂraling
Act.



“Young

Section

Young Lawvyers Bridging the Gap

In my opinion, one of the most important functions which
the Young Lawvers' Section of the Alabama Bar Associa-
tion performs for our profession and for the young lawvers
of Alabama are the seminars which our section sponsors
throughout the vear. [ have mentioned these seminars pre-
viously; however, I am now pleased to give vou greater
details on two of these.

On March 30, 1984, the YLS subcommittee on Continu-
ing Legal Education will sponsor the annual “Bridge the
Gap' seminar at the Birmingham-Jefferson Civic Center in
Birmingham. This seminar will endeavor to familiarize the
new young lawyers and to “polish” the skills of younger
lawyers in those areas which are most often encountered by
the members of our section. Carol Ann Smith, the chairper-
son of this sub-committee, has done an outstanding job of
putting together a seminar which will give the young lawy-
ers a vast amount of experience in one day. An unmeasura-
ble amount of time has been expended in putting this se-
minar together, and [ think it is worthwhile in this space to
elaborate on the various topics which will be presented.

Richard Jaffe will discuss the basic criminal practice and
all of its ramifications, including discovery, plea bargaining,
trial tactics, attorney’s fees, and the defense of the indigent.
The maze of divorce practice will be simplified by Judith 5.
Crittenden as she carries the young lawyers throngh an-
nulment, legal separation, post-divorce remedies, and child
custody. Howard Walthall of the Cumberland Law School
will present a checklist for incorporating a business under
Alabama's new corporate law, James Lloyd will explain how
municipal courts work, the handling of traffic cases, and
the defense of drunk driving cases. The rapidly growing
bankruptey practice and debtor’s court matters will be dis-
cussed by Andre Toffel, This part of the seminar will dis-
cuss when and how to file, preparation of documents, ex-
emptions, and counseling the client.
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The very important matter of setting up and planning a
law practice will be discussed by Robert Tanner. He will
emphasize avoiding malpractice, client satisfaction, com-
mon problems, financing, and successful hilling through
the good management of the law practice. One of the “bread
and butter” areas of the law — collections — will be dis-
cussed by Alan Levine. This portion of the day will be
devoted to collections, execution and exemptions.

Far those young lawyers interested in the trial areas of
the practice of law, Carol has two outstanding programs.
John Tally, Jr., will present a discussion of finding and
deposing an expert. His discussion will cover locating and
evaluating an expert, preparing the expert for trial, and the
examination of the expert witness. Second, Clay Alspaugh
will discuss the ever-increasing area of medical malpractice
and how to take a medical deposition. The seminar will be
concluded by Robert M. Girardeau with the basics of
workmen's compensation law,

Carol has asked me to emphasize that all of the
speakers will provide forms for each of the topics I have
mentioned which should be of extra interest to young
lawyers. | encourage all young lawyers and other lawyers
who are interested in these areas to please count on attend-
ing this seminar on March 30,

Sandestin Seminar Provides
Best of Both Worlds

Caine O'Rear and Charlie Mixon, who are the co-
chairmen of our subcommittee which develops the annual
seminar held at Sandestin resort, have been very busy
working on the arrangements for this seminar. This has
traditionally been the best-attended seminar put on by our
section. This seminar offers the best of both worlds, both
for the lawyers who attend and their families. Besides an
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always outstanding academic program, this seminar offers
the lawyers and their families a delightful opportunity to
enjoy one of the prettiest areas of the Gulf Coast and to use
the magnificent golf, tennis, fishing, sailing, and swimming
facilities of this resort.

This year the seminar will be held on May 18 and 19, This
seminar will focus on topics of current interests. Several
speakers have already agreed to speak. Among those are
Judge Haley, who will speak on the recent developments in
Alabama Civil Procedure. The nuances of civil procedure
are always important and their developments are especially
rewarding to the civil practitioner. John Carey, formerly the
attorney for the Alabama Oil and Gas Board, will discuss
the regulatory aspects of the oil and gas practice. John will
bring a tremendous amount of experience and expertise to
the seminar; and for those interested in this area, this is a
discussion that should not be missed. Fred Daniels, of Bir-
mingham, will discuss the tax considerations in forming a
new corporation. This is an area of the law that is often-
times overlooked but is vitally important to our clients. In
addition, other speakers will discuss criminal rules, federal
practice and labor law. Plans are well under way to have a
social event on Friday night that will match the tropical
splendor of last year's dinner party.

Conference for the Professions Upcoming

Randy Reaves serves as chairman of the young lawyers
subcommittee which organizes and sponsors the Confer-
ence for the Professions. Randy, who was the founder of
this seminar, has advised me that plans are well under way
for another excellent seminar this vear. The seminar will be
presented in April, and | encourage any of you who are
affiliated with any of the professional organizations and
whoare interested in representing clients before these regu-
lated professions and groups to be watching for the an-
nouncement of this seminar,

Young Lawyers Assist in Disaster Areas

One of the subcommittees which our section has that
—thankfully — gets called upon very seldom is the sub-
committee on Disaster Emergency Legal Assistance. John
Donald, of Mobile, is chairman of this committee, and we
always laugh at his report that there have been no emergen-
cies and no disasters. Unfortunately, on December 7, 1983,
several counties in Alabama were hit by tornadoes and
floods. Tornadoes did the most damage in Dallas and Cal-
houn Counties, and flooding wreaked havoc in Jefferson
County. John Donald's committee went to work within
twenty-four hours and, with the fine cooperation of the
Alabama State Bar Headquarters and the Birmingham Bar
Association, started informing the public of the availability
of legal services which were available to these disaster
victims. Working with John on this was Carleta Roberts
who is chairperson of the Alabama Bar Information Sub-
committee and Newspaper, Television and Radio Subcom-
mittee. Carleta notified newspapers throughout the disas-
ter areas of the availability of legal services and provided
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them with a public service notice. | congratulate both of
these committees for their response, time and dedication.

Port City Young Lawyers Making
Convention Plans

Looking forward to the annual convention in Mobile, I am
pleased toreport that John Donald, whom I have previously
mentioned and who serves as liaison between the YLS
Executive Committee and the Mobile young lawyers, has
been working with Jim Newman, who is this year's presi-
dent of the Mobile young lawyers, on the young lawyers
social function to be held during the meeting. 1 understand
that this social event will be held on the fantail of the [/SS
Alabama and that there will be a well-known band livening
up the bay waters with the music of the 50's and early 60's.
The Mobile young lawyers always do a very fine job with
their endeavors, and [ am sure that this will be no exception.
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ho am I? The name is not

important. I am an expe-

rienced trial lawyer, but the
important thing is that 1 am an
alcoholic,

I have not had a drink of anything
aleoholic for more than twenty-three
years, but I do not say [ was an alco-
holic — I am an alcoholic. | know that
if 1 took just one drink, I would no
longer have control over alcohol and
would end up drinking more. [ am still
only one drink away from a drunk. It
has been so well said that for an alco-
holic “one drink is too many and a
thousand drinks are not enough.”

I am honored to serve on the bar
association Task Force on Lawyer Al-
coholism and Drug Abuse. We have
one message for anyone to whom alco-
hol or drugs are causing a problem and,
that is, the message of hope. THERE
IS A SOLUTION. This is a solution
which has been found by me and mil-
lions of other alcoholics around the
world.

Each of us is unigue, but we also
have many common characteristics.
Characteristics of the practicing alco-
holic are the hopelessness and the lone-
liness. It is such a relief to learn that
you are not alone, there are many oth-
ersin the same situation and thereisa
solution which can result in a happy,
productive, sober life. Practically no
alcoholic finds that solution by him-
self, but there are hands reaching out,
wanting to help.

Mo man can live more than one day
at a time. The burdens and regrets of
vesterday and the fears of tomorrow
are too much for anyone. But we can
each take it easy and face each problem
as it arises this one day, If I do not take
that first drink this one day, I keep this
one man sober.

Alcoholics Anonymous was formed
thirty-five years ago on the principle of
one drunk helping another and putting
into action this simple program. Bar
associations in other states have en-
larged this to make it “Lawyers Help-
ing Lawyers.” That is what we are
trying to do in Alabama. While there
may be exceptions, ordinarily the al-
coholic needs outside help such as |
received years ago, and we want to
make that help available to anyvone
who will take advantage of it.
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I and millions of other re-
covering alcoholics are liv-
ing proof thal there is a
solution.

|
|

I know about all of the pressures on
trial lawyers and the temptation to
relax over adrink or two. My mother's
father was a lawyer, my father was a
lawyer, and I started out practicing in
his law office. Dad liked to take a drink
and he could drink like a gentleman. In
those days we knew nothing about the
dizease concept of aleoholism, but it
was easy for him toseeand totry totell
me that I could not handle alcohol. For
thirty-eight years [ tried to prove he
was wrong and [ fell flat on my face.

There is something about my physi-
cal make-up which will not let me take

It has been so well said that
foran alcoholic onedrink is
too many and a thousand
drinks are not enough.

just one drink and stop. I remember so
well one time when my friend, Tommy
(ireaves, was catching a plane back to
Mobile. He bought a drink and drank
it. The plane was delayed and we
bought another drink. He drank about
a third of it and shoved it aside, I com-
mented to him that that was the dif-
ference between him and me, because |
could never have stopped leaving that
or any other drink unfinished.

Like many lawyers, | thought I had
to wine and dine clients. [ learned the
hard way that they did not mind drink-
ing all night with me, but they wanted
a sober lawyer the next morning. At
one time | represented one of the larg-
est corporations in Alabama and wined
and dined the vice president, One night
at a masked ball, I shot off my drunken
mouth and the next day he had changed
to a sober lawyer.

I know what it is like to come before
the judge at 8:30 in the morning after a
bar association party, with a crimson
complexion and alcoholic sweat pour-
ing out of every pore. | know what it is

like to prepare for final argument in
federal court by staying out half the
night drinking and having my client
pay for my lack of preparation.

I will never forget the case Lucian
and | tried together in the federal
court, where | had the shakes so bad
that when the foreman of the jury
looked me in the eye my eyes starting
shaking. Happily we reversed the case
on appeal and on remandment were
successful,

| know what it is like to work all
night on an important brief on applica-
tion for rehearing and realize the next
day that | had spent hours repeating
meaningless phrases. I had not in-
tended to get drunk. [ had only wanted
to take one or two drinks to relax. But,
vou see, [ am an alcoholic and when [
take that first drink, I have no control
over my drinking from then on. Happ-
ily for me, I found that solution, that
help that is available to anyone who
will reach out and take the hand of
help which is being offered.

The successful practice of law de-
mands the best that is in each of us and
that cannot be achieved by drinking
too much and suffering from hangov-
ers. One of the mysteries is why the
practicing alcoholic feels he has togive
the competition an unfair advantage.
Practicing law is hard enough at its
best, but there is no question that it is
easier to think and speak clearly when
sober rather than with a hangover.

I and millions of other recovering
alcoholics are living proof that there is
a solution — a new way of life, a better
life, a happy life, and a sober life, Many
of you who read this issue are not alco-
holics, but probably know some who
are. WON'T YOU LET US HELP
THOSE LAWYERS WHO NEED
HELP? (]

The anonymous writer of ths arti-
cle is a highly respected Alabama
lawyer, who for several vears was
under the destructive power of
alcohol. He now lives a sober life
and shares the message that there
is hope for those whose lives and
professions could be virtually
ruined because of a dependency
on alcohol. He knows. He's been
there.
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We Have Met the
Enemy and He is Us

by Judge Val L. McGee

ne of the classic lines from

Pogo, the comic strip with

“gentle” satire of a few years
back, was a paraphrase of Commodore
Perry’s famous boast. Pogo, the whim-
sical little possum, is shown with a
serious expression saying, “We have
met the enemy and he is us!" Of
course, the humor in the line lies in the
sudden shift from pomposity to humil-
ity; but, the real genius of the line, asin
all of cartoonist Walt Kelly's offerings,
is the earthy message that we humans
can, in rare instances, stop our postur-
ings and see ourselves as we really are.
This is the basic need as we address
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the problem of alcohol and drug abuse
in our nation, in our state, and in our
state bar association. If we could clearly
see and admit that the problem is in-
side us, that the stumbling block is on
our attitudes toward alcohol and drugs,
then we could begin a process toward a
solution,

The press and electronic media are
literally bombarding us today with the
message — alcoholism and drug addic-
tion have become a virtual epidemic in
our land. Many of us are moved to do
something, but the problem is so com-
plex it defies us to “find a handle.” If
the offending chemicals could be made

to just disappear, we would have a
simple solution; however, in 1920 the
Eighteenth Amendment and the Vol-
stead Act began our noble experiment
with prohibition and by 1933 the
Twenty-first Amendment passed read-
ily as an abject admission that we can-
not cure the ills of alcohol and chemi-
cals with constitutional amendments
and legislation. The solutions will be
found when we have changed our atti-
tudes, when we have sought an under-
standing of the danger, and when we
have acquired the mind-set and deter-
mination to do something to alleviate
it.

There is no hard evidence that law-
trained professionals have a higher in-
cidence rate of addiction to aleohol or
drugs than other segments of our pop-
ulation. Apparently, lawyers and judges
succumb to such addictions at about
the standard rate within the popula-
tion — a high percentage of us drink,
and about 10% of us will become alco-
holics. The best estimates are that
there are approximately 10 million al-
coholics in the U.S. of which about
50,000 are lawyers and judges, and
that there are about 150,000 aleoholics
in Alabama, of which ahout 700 are
lawyers or judges.

There may be some members of the
Bar who would take comfort in these
figures indicating, as they do, that
lawyers and judges, with the well-
known stress and demands of the pro-
fession, are no more prone to sub-
stance abuse and addiction than the
general population. But this sentiment
ignores the fact that we law-trained
professionals consider ourselves, with
some justification, as selected from the
“best and the brightest.” As a matter
of fact, there is a considerable body of
research evidence that the incidence of
abuse of alcohol and drugs, and the
rate of true addiction among users and
abusers, reaches and inflicts all of us
alike — the rich and the poor, the edu-
cated and uneducated, the talented
and the untalented.

Any tendency toward complacency
should be curtailed by a cursory reflec-
tion of the substantial harm to our pro-
fession which can be inflicted by only a
few alcoholics and drug addicts at the
Bar and, more importantly, the ines-
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Jtimable damage which can be done to
the rights and causes of clients. It is
estimated that each alcoholic adver-
sely affects at least four other people —
included within this sphere of persons
are spouses, relatives, and co-workers.
Therefore, the number who suffer from
alcoholism far exceeds the number of
alcoholics. The California and New
York bars estimated in 1979 that two-
thirds of their disciplinary actions were
directly related to the abuse of alcohol
and drugs. The Florida bar estimates
that of their serious disciplinary ac-
tions 40% are tied in with problems
with alcohol or drugs. In Alabama, it is
estimated that we are about average in
the fifty states in the percentage of
disciplinary proceedings which could
be traceable to alcoholism or drug
addiction.

Beginning with California in 1973,
more than thirty state bar associations
have now taken formal action through
special committees to reduce alcoho-
lism and drug abuse within their or-
ganizations. Last summer our incom-
ing State Bar president, Bill Hairston,
appointed a task force to address the
problem in Alabama and to make re-
commendations to the Bar. The task
force has made some progress and a
few preliminary suggestions, but as of
this date we have not fully organized
any “self-help” groups such as a “law-
vers helping lawyers” network over
the state, as has been done in many of
the state bars which preceded us in the
struggle. The use of a considerable
portion of this issue of The Alabama
Lawyer is a part of the task force plan,
the objective being to start an educa-
tional process within the Bar as to the
scope and nature of the problem, and to
ask for help from the membership of
the Bar,

The most serious aspect of the
substance-abuse problem is that, by
our condescending, “holier than thou”
attitudes, we actually interfere with or
even prevent alcoholics from seeking
help with their addiction. It is impera-
tive that all of us strive to learn more
about the affliction and to cease view-
ing the alcoholic as weak-willed and
morally depraved. The aleoholic is al-
ways capable of change if change is
truly desired. This elimination of the
stigma can be attained if we adopt the
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enlightened, modern view of alcoho-
lism as a “disease” or illness.

The disease concept of alcoholism is
now firmly entrenched in all profes-
sional groups which have studied and
made pronouncements on the subject.
Alcoholism is recognized as a disease

It is imperative that all of
us strive to learn more about
the affliction and to cease
viewing the alcoholic as
weak-willed and morally
depraved.

— a treatable illness — by the Ameri-
can Medical Association, the American
Bar Association, the American Hospi-
tal Association, the World Health As-
sociation, the American Psychiatric
Association and many other prestigious
groups. In a recent article, “The Dis-
ease of Chemical Dependence,” pub-
lished in The Counselor, Dr. C. Douglas
Talbott, a leading expert in the addic-
tive disease field, writes:
America has been reluctant tolook at
alcoholism or for that matter the
other drug addictions as a disease,
regarding them instead as a moral or
ethical issue, bad habit, a lack of will
power, or discipline. We have learned
more about these ilinesses in the past
five years than in the past five

hundred vears and it is now evident
that alcoholism and other drug ad-
dictions are truly psycho-social bi-
ogenetic diseases.

In the sixties, the Supreme Court of
the United States found addiction to be
a disease in the classic cases, Robinson
v. California, 370 U.5. 660, 82 S.Ct.
1417 (1962) (criminal punishment of a
heroin addict), and Powell v. Texas, 392
11.5. 514, 88 5.Ct. 2145 (1968) (public
intoxication of a chronic alcoholic).

As early as 1966, the Fourth Circuit
ordered North Carolina to release on
constitutional grounds a chronic alco-
holic arrested (for the 200th-plus time)
for public drunkenness. Driver v. Hin-
nant, 356 F.2d 761. The court stated:

This addiction — chronic aleoholism
— is now almost universally accepted
medically as a disease.

The concept was voiced by the Fifth
Circuit in Martin v. N.Y. Life Insu-
rance Company, 621 F.2d 159 (5th Cir.
1980) which adopted the district court
decision authored by Judge Frank M.
Johnson:

The policy defines disability in terms
of “bodily injury or disease.” Whether
chronic alcoholism is a “disease”
cannot be resolved against the plain-
tiff as a matter of law as it often was
a generation ago. There is now a
substantial body of opinion, recog-
nized by the courts, that alcoholism
is properly deemed a disease in cer-
tain cases . .,

A substantial body of case law rec-
ognizing alcoholism as a disease has

The Honorable Val L. McGee serves as

juege of the District Court of Dale County.

He 1s a 1949 graduate of the Universily

of Alabama School of Law. Presently,
Judge McGee is chairman of the Ala-
bama State Bar's Task Forceon Lawyer
Alcohol and Drug Abuse,
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developed in connection with claims
for federal social security disability
benefits. The earlier cases echoed the
prevalent notions that alcoholism was
voluntary, and was a mere “personal-
ity disorder.” In recent years, due to
the advances made in the understand-
ing of, and diagnosis of, chronic alcoho-
lism, six of the federal circuits have
now permitted claimants to establish
disability due to alcholism. In 1981 the
Fifth Circuit stated in Ferguson v
Schweiker, 641 F.2d 243 (5th Cir. 1981):

It is well-settled that alcoholism,
alone or combined with other causes,
can constitute a disability if it pre-
vents a claimant from engaging in
substantial gainful activity.

The federal courts have even recog-
nized the classic “denial syndrome” of
alcoholics. In Adams v. Weinberger,
548 F.2d 239 (8th Cir. 1977), the clai-
mant was a pathetic alcoholic who tes-
tified, nevertheless, that “the quitting
drinking, there is no great problem
there. Well, I enjoy it, and I don’t — |
don't think the beer hurts me particu-
larly.” The administrative law judge
and the district court both held that
this testimony showed that the plain-
tiff wanted to continue his drinking
habits, and that under these circum-
stances he was not entitled to disabil-
ity benefits. The eighth circuit rev-
ersed, holding:

The comment on abstaining from
booze and giving up drugs and the
speculation on claimant’s motivation
do not address squarely the crucial
issue of whether or not Adams has
the capacity or can be motivated to
be rehabilitated from chronic alcoho-
lism, with or without outside psy-
chiatric help.

Such testimony may be relevant if,
medically, the claimant has the power
to control his alcoholism: otherwise,
the statement represents the ration-
alizations of a sick individual who
does not realize the extent of his
illness,

In addition to the many professional
associations, and the courts, which
have acknowledged alcoholism as a
disease, there are hundreds of promi-
nent former alcoholics who are prom-
oting a campaign for an enlightened
approach, and one which would en-
courage early intervention and treat-
ment for alcoholics. Among these car-
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ing people are Jim Kemper, Jr., chair-
man of the board of a major insurance
and financial services corporation, ac-
tors and actresses such as Jason Ro-
bards, Dana Andrews, Sid Caesar and
Mercedes McCambridge, former con-
gressman Wilbur Mills, former first
lady Betty Ford, Joan Kennedy and
many others.

Alcoholism can be described as “in-
sidious, progressive and fatal if not
treated.” All of us know members of
the  Bar who have suffered and then
died an untimely death because of al-
cohol addiction. Some members of a
local bar in a medium-sized Alabama
city recently reflected on this tragic

e ——————— "]

It is elemental humanitar-
ianism for us to develop in-
tervention lechniques for
persuading suffering alco-
holic Bar members to seek
treatment and lo conquer
their addiction.
—

statistic and counted nearly one law-
ver death each year for the past twenty
vears from alcohol abuse. And with the
relatively recent in-roads being made
by drugs such as cocaine, the total
problem of chemical abuse is most cer-
tainly growing more ominous.

To obtain a sense of the urgency of
the problem is probably the easy part
of this inquiry. The more difficult
phase is determining a strategy to
stem the tragic tide, to curtail the ill-
nesses and unnecessary death. It is
elemental humanitarianism for us to
develop intervention techniques for
persuading suffering alcoholic Bar
members to seek treatment and to
conquer their addiction. However, we
must not use all of our energies saving
those who are presently floundering
and “drowning;” we must devote a
substantial part of our resources and
efforts to stopping those who are, in-
nocently yvet unwisely, jumping into
the flood upstream.

I certainly do not pretend to know
the answers, nor do I tender any fixed
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strategy for the Alabama State Bar to
adopt in its battle against this afflic-
tion, | do suggest, however, that we
aggressively enter the fray; that we
face the issues boldly and without
apology, remembering that it is a dis-
ease — an illness — even though it
begins with a voluntary act; and that
we join the fight with an affirmative
approach, and an expectation of suc-
cess. We must continue to assess our
situation and modify our strategy and
techniques, but 1 would call for the

following as our “opening volley:”
1. Provide a block of time at each an-
nual Bar convention for educational

and inspirational seminars on alco-
holism and drug abuse.

d4. We could arrange for nationally-
known speakers, perhaps some of
a celebrity category.

b. We should have programs center-
ing on the problems of wives and
children of suffering alcoholics.

c. A sufficient variety of programs
could be maintained in order to
keep a fresh approach each vear.

2. Create and perfect a skilliul inter-
vention system, based on the “Law-
vers Helping Lawyers" format used
in many other states.

a. The costs should be relatively
conservative, but the basic provi-
sions for communications — such
as the telephone “hotline” ap-
proach, and minimum consultant
fees — must be funded from the
start.

b. Whether the intervention mech-
anism performs as a committee of
the State Bar or as a Bar-sponsored
separate non-profit corporation,
there must be provisions for com-
plete confidentiality as one caring
lawyer helps another who is
suffering,

The fight against alcoholism in Ala-
bama, as elsewhere, has been spear-
headed primarily by recovering alco-
holics, through excellent Alecoholics
Anonymous chapters, and a fine net-
work of treatment and counseling cen-
ters. We are fortunate to have had
these wonderful people — these recov-
ering alcoholics who care about those
whao still suffer, and who daily give
generously of their time and resources
in the battle against abuse. But why
aren't those of us who have never been
victims of alcoholism taking a leader-
ship role in this fight? It was not
merely the victims of poliomyelitis
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who finally organized the effort which
conquered that dread disease in the
United States (although many polio
victims, including President Franklin
Delano Roosevelt, were effectivein the

There are about 150,000
alcoholics in Alabama of
which about seven hundred
are lavwers or judges.

various efforts). Millions of non-victims
worked in the March of Dimes cru-
sades and led in the fight which in the
1950s eradicated polio as a scourge of
our youth and of many adults. In a

similar manner, the fight against al-
coholism and drug addiction should be
aggressively supported and led by those
of us who, by the grace of God, have not
become victims of this dread disease.
As chairman of the Alabama State
Bar task force on alcoholism, I would
appreciate your thoughts, suggestions
and offers of help of any kind. I am not
an expert on alcoholism; like most of
our Bar members, I am somewhat
overwhelmed by the size and complex-
ity of the problem, However, we all
know that the problem will not go
away and will not even be diminished
without a united and motivated effort.
Therefore, 1 urge all members of the
Bar to respond to this call of arms; if
we become excited and committed we
can make substantial and significant
Progress, O
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Am I My
Brother’s Keeper?

by Thomas H. Claunch, Jr.

signer of the Declaration of

Independence, Dr. Benjamin

Rush, in 1785, wrote in his
medical papers of the “disease of al-
coholism.”" The famed Philadelphia
physician left his name and influence
on many revolutionary aspects of medi-
cing, but failed to communicate this
important concept that is still misun-
derstood almost two hundred vears
later. No other disease today attracts
so much professional and lay contro-
versy, confusion, and Monday morn-
ingquarterbacking. Few can be found who
do not have a ready opinion as to the
cause, extent, prognosis, and treatment
of alcoholism.* or, for that matter, the
alcoholic.

There is little or no question as to
the major adverse and devastating ef-
fect alcoholism and poly-drug addic-
tion have on our society. While it is,
unfortunately, true that many unin-
formed laymen still question the medi-
cal/disease precept of alcoholism, na-
tional medical authorities,? the United
States Government 2 the United States
courts,* business and industry lead-
ers,® the American Bar Association,®
and major health care reimbursement
companies? clearly understand three
very pertinent facts:

A. Alcoholism is a disease,
B. Alcoholism is a treatable disease,

*Aleoholism will be used as a generic term to
include such common usage phrases as addictive
disease, poly-drug abuse, chemical dependency,
sedativism, etc., where the use of beverage alco-
hol is the primary usage agent in the disease
diagnosis/evaluation in combination with or
without other psycho-active chemicals.
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C. Proper alcoholism treatment is ef-

fective.

Dr. Doug Talbott, an internationally
renowned authority, in a recent arti-
cle® presents five major issues, the lack
of understanding and ignorance of
which perpetuate the reluctance and
inability of many to accept the disease
precept of alcoholism:

1. Alcoholism is not related to volume,
dose, duration, or degree of intoxica-
tion. Of five abusers (heavy drinkers),
only one crosses the wall and devel-
aps the disease; vet, two of the five
abusers may drink more, drink more
often, and get more intoxicated for
longer periods of time. Alcoholism
comes in people, not in bottles; it is
not due solely to abusive drinking
but to a complex biogenetic predis-
position.

2. There are two (parts) brains: the
primitive instinctual brain and the

new brain, which includes the cere-
bral cortex, the cerebellum, and the
medulla and the other new brain sec-
tions. It is now apparent that these
two brains are intimately related to
the disease of alcoholism. In the non-
aleoholic, the cognitive decizsion to
drink or not to drink is made and
controlled in the new brain. In the
alcoholic, the message, which comes
from the primitive instinctual brain,
relays a different message: "I need a
drink, I must drink, [ will drink in-
dependent (regardless) of the conse-
quences.” Compulsion, the number
one primary symptom of the disease,
1s now to the alcoholic the supreme
and overriding stimulus coming from
the hypothalamic instinctual control
center, the primitive, old, survival
brain.

3. Compulsivity, the primary disease
symptom, is due to altered brain
chemistry. Compulsivity, as it re
lates to alcoholism and other drug
addictions, arises from the old survi-
val brain. Currently there is evi-
dence that chemical deficiencies in
certain specific areas of the hypotha-
lamic instinctual primitive brain lead
to compulsive drinking. Recovery
begins with the endogenous (inter-
nal) replacement of these chemicals
through abstinence and the building
of non-chemical coping defenses
against the further depletion of
endorphin-enkephalin systems,

4. Alcoholism is not a primary psvchi-
atric disorder. In a triage of over six
hundred patients assessed with ex-
quisite diagnostic methods of psy-
chological, psychiatric, and addictive
disease teams, it was shown the 93%
of the alcoholics studied have no
primary psychiatric disease, albeit
the majority have emotional prob-
lems, secondary to their addictions,

Thomas (Tom) H. Claunch, Jr., is a
nalive Alabamian. An international
awethorily on aleoholism and drug abuse,
Tom currently serves as president of the
National Association of Alcoholism and
Divug Abuse Counselors. He is a certified
alcoholism counselor and has traveled
widely as a speaker and lecturer. Tom
participateson the Summier School of Al-
cohol Studies staff of four universities,
and presenied a paper al the World Con-
fervence on Alcoholism held in London in
the spring of 1983, Tom serves on nu-
merous nattonal and local boards and
commitiees in the addictive disease field,
has served as a consullant lo the Na-
tional Institute of Alcohol Abuse and
Alcoholism and is associated with Bap-
tist Medical Center in Montgomery.
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The conclusion is inevitable that
compulsivity is of disease origin,

. The disease of alcoholizm is a bioge
netic disease; alcoholics are born, not
made, Current evidence indicates that
certain individuals have a genetic
predisposition. Their XY chromosome
abnormality determines whether
they are the one in ten drinkers that
will cross the wall into alcoholism,

@h

The best current data from a variety
of sources, including studies of twins ?
adoption,” and sons of alcoholics,"
support the studies of Dr. Talbott and
other researchers, studies which in the
implication indicate that perhaps one
in ten people have an inherited “X"
factor that predisposes them to drink-
ing problems when they choose to start
drinking.

We live in a society that is very
geared to the use of beverage alcohol,
and, to a lesser extent, to other mood-
changing, mind-altering drugs. A 1979
national survey'? reported that 68% of
the adult population drinks, with 75%
of 12th grade'® students drinking
(32.1% moderate/heavy to heavy). What
this means, of course, is that almost
everyone with the "X factor will have
a chance to activate his or her illness.
The whole issue is further complicated
by many other issues when applied to
particular groups or professions.

In some professional groups the co-
factors of stress and social pressure
increase apparent vulnerability to
drinking problems and alcoholism. No
proven cause-and-effect relation exists
between stress and alcoholism. No
cause-and-effect relation exists between
drinking incidence and alcohol-related
problems," such as medical conse-
quences, pancreatitis, cardio-vascular
condition, cirrhosis, gastritis, and duo-
denitis, general neglect; job-related
problems; legal problems, such as do-
mestic violence, child abuse, driving
under the influence, vehicular homi-
cide, drug-related abuse, and crime in
general; and other addictions.'s Hence,
although we cannot state that an in-
crease in drinking incidence causes al-
coholism, we can say it may be a con-
tributing factor and that it is certainly
a warning sign.

A useful (but unscientific) model to
simplify a very complicated and as yet
undetermined relationship might be;

The Alabama Lawyver

Drinking + stress — increased
incidence — drinking problems
danger + X factor = alcoholism.

Biogenetic and environmental fac-
tors affect all human beings alike, re-
gardless of race, color, creed, socio-
economic status, etc. In fact, alcoho-
lism can be said to be an “equal oppor-
tunity disease”” — the affirmative
action program for one's equal oppor-
tunity is tostart drinking. But, helping
professionals** have two unique con-
ditions in addition to these biogenetic
and environmental factors. These con-
ditions result from the professionals’
better than average education and their

Thedisease of alcoholism is
a biogenelic disease; alco-
holics are born, not made.

better than average opportunity to
contact people with problems.

Education can, in a strange way, be-
come a barrier to helping. Profession-
als, by the very definition of the word,
become specialists in specific areas of
knowledge. People-helping profession-
als develop great skills at solving peo-
ple problems. Lawyers by training and
experience are the answer to legal
problems, doctors serve our medical
requirements, and the clergy is the
normal source to satisfy spiritual needs.
The very complex syndrome of alcoho-
lism creates problems in the whole
person: physical, mental-behavioral,
and spiritual. During the progressive
course of the disease many problems
typically result for the alcoholic, his or
her family, and society as a whole. In
fact, the working definition of alcoho-
lism used by this author is, “If drink-
ing causes problems, it is a problem.
Do something about the problem.”

All too often the alcoholic does not do
something about the problem, but with
expert professional help does some-
thing about the many attendant prob-

**Helping professional refers to those people:
helping professionals such as the lawyer, physi-
cian, clergyman, etc.

lems. The professionals then, in car-
rying out to the best of their ability
their responsibility to their client, in-
advertently become enablers. An
enabler is, within the alcoholism field,
commonly defined as “a person (or
agency) who solves problems for the
alcoholic that allows him or her to es-
cape or avoid the consequences of their
drinking." In the classic pamphlet A
Merry-CGo-Round Named Denial ¢ Dr,
Joseph L. Kellermann states:

“The role of the professional —
clergyman, doctor, lawver, or social
worker — can be most destructive, if
it conditions the family to reduce the
crisis rather than to use it to initiate
a recovery program.’

How can professionals avoid this
trap? The attorneys must represent
their clients, the doctors must treat the
physical needs of their patients, and
the clergymen must serve as best as
God will direct in ministering to the
needs of their flocks. These and the
other helping professionals are often
(1) well skilled todeal with the present-
ing problem, (2) out of contact with
other helpers, (3) misled by the hurting
person, and (4) reluctant to tread on
unfamiliar ground.

Even if a drinking problem is sus-
pected or known, an additional barrier
to effective help is the fear that to dis-
close the socially stigmatized problem
is to risk loss of the relationship. This
then would sever any opportunity to
effect a change, do a job, or help the
person. Professional ego may also be
involved in some cases. Professionals,
because of their much better than av-
erage opportunity to contact people
with problems, also have a greater
chance to be adversely affected by
these contacts,

The whole concept of the co-depen-
dent, the family disease, indeed the
reason for the irreplaceable Al-Anon
family groups, is that people constantly
in contact with practicing alcoholics
are themselves adversely affected.
Broken promises, erratic behavior,
non-response to direction, repetitive
problems, manipulation, con jobs, and
deception are a way of life with the
active alcoholic, Socially unacceptable
behavior like child abuse, DUI, fight-
ing, crime, and wife-battering are diffi-
cult to separate from the sick persons
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themselves. Actions like these and the
frustration of continued lack of suc-
cess in correcting the behavior, pre-
senting symptoms, and problems of
the aleoholic, begin to distort the point
of view of the helping professional.
This phenomenon is significant enough
that the U.S. Civil Service once pub-
lished a booklet called A Guide to
Troubled Supervisors. This booklet ex-
plains how supervisors, in trying to
help, get snared in the denial, cover-up,
rationalizing, etc., of the problem em-
ployees they are trying to help, to the
extent that their own job performance
is impaired,

An additional feature of frequent
contact with the problem drinker is
that in this constant bombardment of
trouble, the bad and negative builds its
own self-fulfilling prophecy of defeat.

e ——— e ——— ]

An alcoholic is a sick per-
son needing to be well, not a
bad person needing to be
good.

— — —

—_—— e —————

If all one sees is active alcoholics in
trouble — sick suffering alcoholics in
all their infamy — then the goal of the
recovered alcoholic is obscured soas to
appear non-existent. This helps to
perpetuate the old stereotype of what
an alcoholic is supposed to look and act
like, Theold saying “familiarity breeds
contempt” is true in spades in such
situations. Sometimes the simple but
typical alcoholic behavior of not paying
bills when due also exacerbates al-
ready strained relationships.

An important additional considera-
tion confronting the helping profes-
sional is that as a result of the two
conditions just discussed the profes-
sional often develops a feeling of per-
sonal invincibility when it comes to
drinking problems very close at hand,
L.e., in their own business, their own
family, or their own personal lives.
The constant focus outward on them
creates a feeling of, “It can't happen to
me or mine.” The stereotype veils the
true condition of the person of the next
appointment, next office, next door, or
next room. We see only what we look

for and fail to see what we think is not
there.

Should a professional become in-
volved in what some would consider
the personal areas of their clients’'
lives?

A simple four-step plan will equip
anyone to better serve and help the
estimated eight million alcoholics in
our country.

1. Learntorecognize analcohol prob-
lem. Specific education and knowl-
edge of alcoholism and its indicators
are the key. Contact recognized ex-
peris in the field of addiction for in-
formation and educational opportun
ities. When trying to recognize an
alcohol problem, one must lnok past
the parts and see the whole. A very
successful person in business may be
having major family problems be-
cause of drinking. Look for and at the
types of problems — family and ma-
trimonial, DUI, assaults, spouse
abuse, business failure, emplovment
changes, and loss, debts, and irra-
tional purchases, bankruptey, bad
checks, burglary, shoplifting, and
tax problems; all these are important
indicators, Changes in behavior,
standards, values. and inter-personal
relationships, when viewed against
the person's own past performance,
will reveal declining patterns. Look
for a long-term, progressive down-
trend.

2. Confront, and discuss in a non-
pejorative manner, your new aware-
ness and knowledge. Analcoholic
does not have to want help to receive
help. However, help in the form of
reality must be presented ina manner
acceptable to the alcoholic. Learn
and use the new intervention strate-
gies. The Johnson Institute “family
intervention” model and the job-based
“employee assistance or “impaired
professional” model both work 80 to
90% of the time if done according to
the basic premise of each, Family in-
tervention is a learned and practiced
strategy whereby the “significant
others” surround the problem drink-
er, and in love and concern reveal
how they have observed the actual
drinking behavior and how it made
them feel. The entire enabling struc-
ture, often including friends, fellow
waorkers, and professionals, prepares
to withdraw support if help is not
sought. The work based “employee
assistance” program (EAP) is now
used by 509 of the Fortune 500 com-
panies and by many professional
groups across the country, EAP s are
based on documented job perform-
ance. The successful "impaired phy-
sician, lawyer, clergy” and other

peer-conducted professional programs
combine elements of the family and
the EAP intervention model. They
work. Families, careers, and lives are
being saved in gratifvingly large
numbers,

4. Makeit easy for someone toreceive

vour help in any situation where a
drinking problem is confronted, dis-
cussed, or intervened in, an attitude
of loving concern must be projected.
Break down the sterectvpes and
needless stigma attached to the aleo-
holic. The alcoholic is a sick person
needing to be well, not a bad person
needing Lo be good. Help the problem
person maintain some dignity and
self-respect. Teach and educate about
the disease, its symptoms, signs, and
progression, and where and how help
can be found,

. Refer to an alcoholism expert. A

large field specializing in alcoholism
and other addictive diseases is grow-
ing to fill the prevention, interven-
tion, and treatment needs of our
communities, Information, educa-
tional, and referral services are avail-
able at treatment programs and pub-
lic agencies. Find and contact a qual-
ity program in your area to be used in
case of need. Visit such programs
and learn aboul treatment, if normal
contact with alcoholics or other drug
addicted people is frequent. Treat-
ment works! The modern discreet,
non-drug, abstinence based, and
twelve step compatible programs
have excellent recovery rates. Pro-
grams staffed by multi-disciplinary
treatment teams, including certified
alcoholism counselors, expect 70 to
0% long-term recovery rates. In-
patient programs are hospital based
or free standing, and most are elig-
ible to receive health insurance be-
nefits. Some qualify for Medicare,
Champus, and other third party reim-
bursement plans. Publicly funded
programs exist for those not having
insurance, and for the indigent or
needy. No one needing treatment
needs to go without. Out-patient
programs are available in some
communities. In these programs pa-
tients need not miss work to receive
proper care and treatment. A word of
caution: out-patient services may
vary greatly in programs offered and
effectiveness. An out-patient program
should be carefully investigated. The
program must be of the new “pri-
mary day care/night care” type with
a highly structured and demanding
format, to be considered viable, Fam-
ily treatment and long-term continu-
ing care programs (after care) are a
must for both in-patient and out-
patient treatment. Some treatment
programs even specialize in certain
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“I'm Jim Kemper Jr., Chairman of the Board of a
major insurance and financial services corpora-
tion, and I'm alcoholic. I'm not alone. The facts
show that there are many more like me. In fact
10% of the work force in this country is alcoholic.

“If you are in a managerial position, you have
probably lost or fired many people like me. Deci-
sions based on lack of information can be as
dangerous as the disease itself. Alcoholism has
nothing to do with weakness of character. It's a
very complicated disease that can strike anyone
who drinks, whether you work on an assembly line,
in the mailroom, or the executive suite. And it can
be fatal, if not treated.

"Most companies don't know how to deal with
this disease. But it's much easier than you think.
That's why the Mational Council on Alcoholism has

written a manual so you can set up an “Employee

Alcoholism Program,” within your company to pro-

tect your people, as well as your investment in

them. These programs work. | haven't had a drink

in 28 years. Who knows, the next person you help

may be your next Chairman of the Board.”

[ To: THE NATIONAL COUNCIL ON ALCOHOLISM,

| 733 Third Avenue, New York, New York 10017 |
| am enclosing $6.00 for the National Council an

| Alcohalism's manual that will show me how to set up an
| Employee Alcoholism Program within my company. |

My name is

| My address is




professional groups or other special
need groups.

Above all available help is the great
fellowship of Alcoholics Anonymous.
AA, founded in 1935, has stood the test
of time and demonstrated the proof of
success. AA is found almost every-
where and is free for the asking. “The
only requirement for membership is a
desire to stop drinking.""7 All good
treatment programs are built around
the Twelve Steps of AA as the long-
term recovery pattern and way of life,
Treatment is not necessary for recov-
ery, but AA is critical. Few maintain
long-term, successful, and happy rec-
overy in the absence of the principles of
the AA Twelve Steps and recovery
program.

Many other effective self-help groups
have grown from the Twelve Steps of
AA, Al-Anon Family Groups for fam-
ily members of people with drinking
problems and Alateen for children of
alcoholics are of special value. Narcot-
ics Anonymous and Nar-Anon groups
are growing to meet the needs of fami-
lies with problems resulting from drugs
other than alcohol, These wonderful
self-help groups provide the necessary
loving, caring, and supporting atmos-
phere to insure long-term (lifetime)
recovery from a chronic (lifetime) dis-
ease. AA meetings range from neigh-
borhood groups of three or four to spe-
cial round-ups of thousands. Over
thirty thousand recovering alcoholics
and family members filled half the
Louisiana Superdome for the 1980 In-
ternational Conference of AA.

What a positive image to behold —
aver thirty thousand people recovering
from a recently considered hopeless sit-
uation, How many drove cars drunk?
Broke the law? Abused their wives and
children? Violated socially accepted
behavior norms? I think most of them
in their disease and suffering did these
things and more. The great news is
that they nolonger do! In recovery, life
is normal, great, and sometimes better
than that. Some even speak of being
“weller” than well.

Recovery many times comes as the
result of a caring person's using educa-
tion and action to create a contrived
and controlled crisis, thus precipitat-
ing a call for help — a call for help
answered.
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11.
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The Twelve Steps of Alcoholics Anonymous

. We admitted we were powerless over alcohol — that our lives had become

unmanageable.

Came to believe that a Power greater than ourselves could restore us to
sanity.

Made a decision to turn our will and our lives over to the care of God as we
understood Him.

Made a searching and fearless moral inventory of ourselves.

Admitted to God, to ourselves and to another human being the exact nature
of our wrongs.

. Were entirely ready to have God remove all these defects of character.
. Humbly asked Him to remove our shortcomings.

Made a list of all persons we had harmed, and became willing to make
amends to them all.

. Made directamends to such people wherever possible, except whento do

so would injure them or others.

Continued to take personal inventory and when we were wrong promptly
admitted it

Sought through prayer and meditation to improve our conscious contact
with God, as we understood Him, praying only for knowledge of His will for
us and the power to carry that out

Having had a spiritual awakening as the result of these steps, we tried to
carry this message to alcoholics and to practice these principles in all our

affairs.

“Am I my brother's keeper?"'® Only
if I love enough.

Helping professionals occopy a uni-
que slot that enables them tojoin in an
effective battle, combating the devas-
tating effect of alcoholism on our coun-
try. The marching orders are: (1) Learn
and accept the disease precept; (2) un-
derstand your special role; (3) study
and support intervention; (4) focus on
the successes, in order to mobilize re-
solve; and (5) love enough to risk
action. o
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Lump sum payments
aren't the only way to settle
a personal injury
claim.

Alternative:

STRUCTURED
SETTLEMENTS

By thinking, not just quoting annuity rates, Howard Weil's
Financial Services professionals examine ways to assist legal
counsel in designing an appropriate settlement package.

We'll explore investment alternatives such as tax-free
municipal bonds, annuities, and obligations of the US.
Government. We'll also consider the uses of third party
assignment, performance bonding, trusts, and even post-
settlement financial planning.

Experience experience.

Call 433-3145
Mobile

Howard, Weil, Labouisse, Friedric
INCORPORATED =

56 St Francis Street, PO. Box 1866 SIP(

Mobile, AL 36633

I'm always open to a better way to get the job done. Tell me

more about structuring settlements as an alternative to lump

sum payments.
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Address
City State Zip
Business Phone
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The only New York Stock Exchange Member headquartered in the mid-Sauth




“President’s
“Page

(Continwed from page 4)

tion of our rules of professional con-
duct. Nothing else seems to work;
mavbe the glaring light of publicity
would.

And the next concern is the ever ris-
ing cost of legal services. Pick up a
magazine and chances are some article
will concern itself with the cost of legal
services. The message is clear — clients
and potential clients are concerned.
Changes are in the works. Slowly
maybe, but changes nevertheless.
Corporations are increasing both the
size and responsibility of in-house
counsel. Governmental regulation is
increasing both in fact and in threat.
Non-lawyers increasingly fill traditional
legal functions. The public, the legis-
latures, and even the courts, are look-
ing for substitutes for our traditional
dispute settlement programs. These
are forces that can transform the legal
"business.”

What causes this increased cost?
Many things, but “discovery” heads
the list. We need 1o stop and consider
what it takes to get the simplest case
ready for trial. Why so much? Discov-
ery — that's why!

And what can we do about it? One
suggestion 15 that we insist that our
rules relating to summary judgment
have real meaning. And maybe that is
not enough. We need to return to some
form of common law pleading. At least
tothe extent that a party has toplead a
justifiable action before discovery
begins,

With its ups and downs, aggressive
steps and plaguing problems, ours is a
viable Bar. With our membership we
can and we willdo that which is neces-
sary lo continue a system of justice
that will meet the needs of the Repub-
he, o

— William B. Hairston, Jr.

[ | Estate planning
[] Estate
settlement
[] Marital dissolutions
[ ] Recapitalizations
[l Employee stock
ownership plans

Introduce
Your Clients
toa
Valuable Service.

Refer them to Business Valuation Services for expert
determination of fair market value of businesses,
financial analysis and consultation in cases of:

[ | Bankruptcy
proceedings

[ | Mergers or
acquisitions

[ | Buy-sell agreements

[ ] Dissident stockholder
suits

Contact Dr. John H. Davis lil, 60 Commerce St.,
Suite 1407, P.O. Box 2310, Montgomery, AL 36103
{205) 262-6751.
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CLE NEWS

feantinued from page 92)

To assist Alabama's attorneys in
meeting their CLE obligations or
amending their reports after timely fil-
ing of them, the MCLE Commission
published a duplicate of the 1983 re-
porting form on page thirtyv-two of the
January 1984 issue of this journal.

Local Bar programs may be
eligible for credit

The Committee on Local Bar Activi-
ties and Services reminds local bar
CLE committees that their educational
programs may be eligible for approval
by the MCLE Commission. Informa-
tion may be obtained by calling this
writer at (205) 269-1515 at least one
month in advance of planned programs,

Attendance records,
individual’s responsibility

Alabama attorneys are reminded that
neither the MCLE Commission nor the
Board of Bar Commissioners require
that sponsoring organizations report
individual attendance. It isand always
has been each individual's responsihil-
ity to maintain his or her own records
and report to the Commission annu-
ally. Credits earned are a matter of
individual honesty. Full credit is earned
for attendance of entire programs, Any
portion of a program that is missed
must be deducted from the credit avail-
able for the program at a rate of one
credit per fifty minutes of instruction.

Corrections:
CLE opportunities

A seminar entitled “Negotiation and
Alternative Dispute Resolution” was
incorrectly listed in the January CLE
calendar (45 Alabama Lawyer 31). The
Alabama Institute for Continuing Le-
gal Education i1s conducting this pro-
gram which has been rescheduled for
March 22 through 24, not March 2 as
previously published. Credits are 18.9
and the cost is $300. Registration is
limited. Call 348.6230 for additional
information.

Additionally, the title of the March
28 activity was inadvertently omitted,
It is the Institute's annual "“Banking
Law" seminar. Credits are 6.3 and the
cost 15 365 for those who pre-register. [
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Opinions of the General Counsel

William H. Morrow, Jr.

QU ESTION:

“May an attorney who is issuing agent for a title
insurance company and represents one of the par-
ties toareal estate transaction recommend mortga-
gee's title insurance and/or owner’'s title insurance
to the parties thereto?”

AN SWER:

There would be no ethical impropriety inan attorney who
i5 issuing agent for a title insurance company recommend-
ing mortgagee's title insurance and/or owner’s title insu-
rance to the parties to a real estate transaction if (1) an
attorney-client relationship exists between the attorney
and one or more parties to the transaction, (2) a full disclo-
sure is made to the parties to the transaction that the
attorney is issuing agent for the title insurance company
and has a financial interest in the issuance of the policy,
namely, receipt of a portion of the premium, (3) the attor-
ney's office letterhead, etc., contain no indication that he is
issuing agent for the insurance company and the letterhead,
etc., and (4) the attorney's position as issuing agent for the
insurance company is not used as a cloak for solicitation of
legal work or as a feeder to his law practice.

DISCUSSION:

Disciplinary Rule 2-102(E) provides:
“Alawyer whois engaged both in the practice of
law and another profession or business shall
not so indicate on his letterhead, office sign, or
professional card, nor shall he identify himself
as a lawver in any publication in connection
with his other profession or business,”

Disciplinary Rule 2-103(A)4) provides:

“A lawyer shall not:

The Alabama Lawver

(4} Publicly and regularly engage in any other
business, occupation, or profession which is
used as a cloak for solicitation of legal work or
as a feeder to his law practice.”

Disciplinary Rule 5-107(A)X2) provides:

“Except with the consent of his client after full
disclosure, a lawyer shall not;

(2) Accept from one other than his client any
thing of value related to his representation of or
his employment by his client,”

The American Bar Association Committee on Ethics and
Professional Responsibility was heretofore requested to
give an opinion on the propriety of an attorney acting as
issuing agent for a title insurance company. In Formal
Opinion 304 (1964) the Committee held that an attorney
may not receive a commission for recommending or selling
title insurance without fully disclosing to the client his
financial interest in the transaction. The Committee further
held that there is nothing unethical in recommending title
insurance to buttress a lawver’s opinion or to provide for
contingencies bevond his knowledge. It was further held
that an attorney connected with a title insurance company
could not be named in advertising of the insurance com-
pany, nor could he indicate the use of such insurance on his
letterhead, etc. The Grievance Committee to the Alabama
State Bar by resolution dated November 19, 1965, adopted
Formal Opinion 304 as its own.

Opinion 304 was issued under old Canon 38, Canons of
the American Bar Association. However, we find nothing in
the present Code of Professional Responsibility that would
persuade us todepart from any of the conclusions contained
in that opinion,

Opinion 304 does not appear to draw any distinction
between a mortgagee's policy of title insurance and an
owner's policy of title insurance.

In a recent opinion the office of the General Counsel and
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the Disciplinary Commission reaffirmed the action of the
Grievance Committee in adopting Formal Opinion 304 of
the American Bar Association Committee on Ethics and
Professional Responsibility,

QU ESTION:

“When an attorney enters into a contingent fee
contract with a client, and, after the attorney-client
relationship has been established it is discovered
that the damages recoverable by the client are far
less than anticipated by the attorney and the client,
may the attorney ethically present to the client a
choice of (1) permitting the attorney to withdraw or
(2) entering into a new contingent fee contract in-
creasing the attorney’s fee?”

AN SWER:

An attorney's presenting to a client the choice described
in the request for opinion would be improper for at least two
reasons. First, DR 7-101(AX2) provides that an attorney
shall not intentionally fail to carry out a contract of em-
ployment entered into with a client for professional servi-
ces. Second, if the sole basis for the increase in the attor-
ney's fee in the proposed second contract is the fact that the
damages recoverable are less than at first anticipated, there
would be no consideration to support the increase in the
attorney’s fee, the attorney’s obligation to the client remain-
ing the same under either contract, namely, to represent the
client zealously within the bounds of the law,

DISCUSSION:

From the question posed, it is assumed that the client is
not guilty of any fraud or misrepresentation. The damages
simply are not as great as had been anticipated.

Disciplinary Rule 2-111 sets forth the grounds which are
the basis for permitting an attorney to withdraw from the
representation of a client. The fact that a law suit will not
produce a recovery as large as had been anticipated is not
one of the grounds permitting an attorney to withdraw.

The question not only poses a question of ethics, but a
guestion of basic contract law.

[n general, the relation of attorney and client is a matter
of contract, and general rules as to the making of a contract
govern in determining whether or not the relationship has
been created. Although governed by general principles of
contract law, when the attorney-client relationshipis estab-
lished, the attorney occupies a fiduciary relationship to-
ward his client and the courts will carefully scrutinize any
new agreement between the attorney and client, especially
where as a result of the new contract the attorney’s fee is
increased,

Ethical Consideration 2-17 provides:

“The determination of a proper fee requires
consideration of the interests of both client and

lid

lawver. A lawver should not charge more thana
reasonable fee, for excessive cost of legal servi-
ces would deter laymen {rom utilizing the legal
system in protection of their rights, Further-
maore, an excessive charge abuses the profes-
sional relationship between lawyer and client,
On the other hand, adequate compensation is
necessary in order to enable the lawyer to ser-
vice his client effectively and to preserve the
integrity and independence of the procession.”

Ethical Consideration 2-18 provides:

"The determination of the reasonableness of a
fee requires consideration of all relevant cir-
cumstances and a lawyer should not enter into
an agreement or charge, or collect an illegal or
clearly excessive fee. A fee is clearly excessive
when, after a review of the facts, a lawver of
ordinary prudence would be left with a defi-
wite and firm conviction that the fee is in
excess of a reasonable fee." (emphasis added)

Ethical Consideration 2-19 provides:

"As soon as feasible after a lawyer has been
employed, it is desirable that he reach a clear
agreement with his client as to the basis of the
fee charges to be made. Such a course will not
only prevent later misunderstanding but will
also work for good relations between the lawver
and the client. It is usually beneficial to reduce
to writing the understanding of the parties re-
garding the fee, particularly when it is contin-
gent. A lawyer should be mindful that many
persons wh desire to employ him may have had
little or no experience with fee charges of law-
yers, and for this reason he should explain fully
to such persons the reasons for the particular
fee agreement he proposes.”

Ethical Consideration 2-23 provides:

“A lawyer should be zealous in his efforts to
avoid controversies over fees with elients and
should attempt to resolve amicably and differ.
ences on the subject.”

Disciplinary Rule 7-101(A)2) provides:
"A lawyer shall not intentionally:

(2) Fail to carry out a contract of employment
entered into with a client for professional servi-
ces, but he may withdraw as permitted under
DR 2-111, DR 5-102, and DR 5-105."

Basic contract law dictates that where one party to an
existing contract promises something in addition to his
obligation under the original agreement there must be ade-
quate consideration to support the new promise. This prin-
ciple was well stated in Williston on Contracts, Section 130,
quoting with approval from Lingenfelder v. Wainwright
Brewing Co., 103 Mo. 578, 15 S.W, 844:

"What we hold is that when a party merely does
what he has already obligated himself to do, he
cannot demand an additional compensation
therefor, and, although by taking advantage of
the necessities of his adversary, he obtains a
promise for more, the law will regard it a s
dum pactim, and will not lend its process to aid
the wrong,
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The doctrine was applied when an attorney
agreed in writing to perform services at ten
percent of the recovery and later claimed one-
third thereof under an oral agreement.”

See: Quarture v, Allegheny County, 14 A.2d 575; Penton v.
Mitchell, 262 S.W. 2d 639; Presnell v. Cox, 350 S.W. 374:
Avellone v. John Weisert Tobaceo Co., 213 S.W. 2d 230; Ne-
braska State Bar Assoc. v. Dunker, 71 NW. 2d 502: and
Powell v. Wandel, 146 A.2d 61.

The courts draw a distinction between the initial fee
contract which establishes the attorney-client relationship
and a fee contract entered into between the attorney and
client which contract is negotiated after the attorney-client
relationship has been established. Contracts between at-
torney and client made after the relation has been estab-
lished are construed most strongly against the attorney and
are regarded with suspicion and jealously by the courts. 7
Am. Jur. 2d, Altorneys at Law, Sections 210 and 211 clearly
draws this distinction in the following language:

210, Effect of presunsptions arising from atlorney-
elient relationship, Prior to the establishment of
an attorney-client relationship, the parties may
deal with each other at arm’s length, and the
attorney may then contract with reference to
compensation for his services, It is not pre-
sumed that such contracts are the result of
overreaching or improper influence on the part
of the attorney; such presumption exists only as
to contracts made between an attorney and
client after the relation has been established. A
contract prior to the establishment of an
attorney-client relationship is as valid and un-
objectionable as if made between persons who
do not occupy a fiduciary relation to each other
and who are compelent to contract with each
other, provided it is fair and reasonable, is not
champertous, and does not otherwise contra-
vene public policy,”

The old case of Lecatt v, Sallee, 3 Porter 115 (Ala. 1836)
held that an agreement made by a client with his attorney
after the latter has been employed to handle a specific
matter by which the original contract is varied and greater
compensation is secured by the attorney than that agreed
upon in the original contract is invalid and cannot be en-
forced. The court observed:

"Upon these facts, the question arises, can an
attorney, during the connection between his
client and himself, make with his client, a hind-
ing contract to secure to himself greated com-
pensation for his services than was agreed
upon, when their relation commenced?

In this case, the fee for the services was settled
by the contract between the parties: the same
contract, by which the attorney undertook to
bring the suits for the complainant. The com-
plainant knew, with certainty, what he would
be bound to pay, in case of success in all his
suits, or in any other event.

As the contract which produced the relation
between the parties in this case, ascertained the
fee of the defendant, it was as irrevocably
settled, as though a rule of law, which tolerated
no contract upon the matter, had fixed it.”
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Under your existing contingent fee contract, you are obli-
gated to represent your client zealously within the bounds
of the law. Under a new contract increasing your fee you
would still be obligated to represent your client zealously
within the bounds of the law. No new consideration would
flow from you to the client to support the increase in the fee.
You simply do not anticipate as large a recovery as was
originally contemplated.

In the case of Dodd v. Board of Commissioners of the
Alabama State Bar, 350 50.2d 700 (1977), the court held that
an attorney violated DR 7-101{A)2) when he entered into a
contingent fee contract with the mother of a minor to seek
recovery for injuries sustained by the minor; caused the
minor's disability of non-age to be removed and then in-
duced the minor to enter into a new contract increasing his
contingent fee.

For the foregoing reasons, it is our conclusion that your
proposed negotiation of an increase in your fee with your
client would not only violate the Ethical Considerations,
and Disciplinary Rules which govern situations in which an
attorney may withdraw from representation, but also
raises serious questions of basic contract law. o

"

J. Massey Relfe, Jr., of Bi n'nmgham was trans-
'_fermdt;idmahmtymacﬂ_ "'sga ! "grdernftheﬁism-
";p1memr Bpari dated January 16, 1984, based upon
Relfe’s petition to the Board, filed January ﬁ, 1984, in
which he asserted that he suﬁemd “an emotional in-
firmity which renders him medmally disabled from

practicing law.”

$95 EMPLOYABILITY EVALUATION

You need a professional employability evaluation to effectively
negotiate your personal injury case. Personal injury cases require
objective evaluation of the amount of lost earnings, the extentand
cause of the disability, and current employability,

Excellent Tool for Negotiating Your Personal Injury Case
Proof of Eamings Loss
Cause of Disability
Proof of Absence or Presence of Pre-existing Condition
Experienced Doctoral Level Expert Wiinesses
Signed Ph.D. Employment Expert Reports
Signed Ph.D. Economist Expert Reports

EMPLOYMENT ASSESSMENT SERVICES
FIVE OLD CHIMNEY ROAD
HUNTSVILLE, ALABAMA 35801
205-534-6844
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Where there’s
a will...

Now there’s an
easier way.

AmSouth Bank's new Will and Trust Form
Book provides a complete and up-to-date
compilation of will and trust forms to make
your job easier and faster. In addition,
extensive commentaries are helpful in the
design and implementation of various estate
plans, These forms reflect ERTA, TEFRA
and recent revisions in the Alabama Probate
Code and will be updated periodically to
insure continuing accuracy.

To order your set of Will and Trust Form
Books, send your check for $95.00 payable
to AmSouth Bank M.A. to the Trust Division
al any of the addresses below, or contact
the AmSouth Estate and Trust Planning
Representative in your area.

AmSouth Bank N.A,
P. O. Box 1128
Anniston, AL 35201
236-8241

AmSouth Bank M.A.

P. 0. Box 11426
Birmingham, AL 35202
326-5390

AmSouth Bank MN.A.
P. O. Box 1488
Decatur, AL 35601
353-0941

AmSouth Bank N.A
P. O. Box 507
Huntsville, Al. 35804
533-5000

AmSouth Bank M.A.
P. O. Box 1628
Mobile, AL
694-3211

AmSouth Bank N.A,

P. O. Drawer 431
Montgomery, AL 36101
834-9500




The Final
Judgment

H. T. Foster

Harold Thomas Foster, Sr., of Scotts-
boro died on August 31, 1983, He was
eighty-two.

Mr. Foster was born on August 22,
1901, in Scottshoro and remained there
until his death. He came to practice
law later in life than most — in his 30's
— having been a school teacher for
several years, He was a graduate of the
Cumberland Law School.

For almost a half century Mr. Foster
counseled his people in Jackson County.
He was an uncommon lawyer and an
uncommon man. He had an old-fash-
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ioned sense of duty toward his client
which compelled him to be not just
their lawyer but their friend.

As a trial lawyer, he did not just
work a courtroom, he possessed it. He
had that uncanny sense of timing
which separates the great trial law-
yers from the good ones. His wit and
humor delighted all his company, his
legal mind was like a steel trap, and he
believed deeply in basic fairness. He
was a people lawyer and proud of it. He
had no relish for representing corpora-
tions, but he did relish doing battle
with large insurance companies and
the Southern Railroad, and his clients
were assured of a fair fight no matter
how well-heeled their corporate
opponent,

Harold Foster died on August 31,
1983, leaving an empty place in the
hearts and minds of his people from all
walks of life who have lost a true and
trusted friend.

Sympathy is expressed to his wife,
Lorine Hardwick Foster of Scottsboro:
his son, Dr. H.T. Foster, Jr., of Scotts-
boro; and his daughter, Mrs. Jimmy
Lou Boult of Tampa, Florida.

C. W. Gross

Charles William Gross of Tuscaloosa
died on November 7, 1983. He was
seventy-nine.

Mr. Gross was born in Wedowee on
January 7, 1904. He graduated from
Howard College (now Samford Uni-
versity) in 1924. He taught school for
two years at Brundidge High School
where he coached basketball.

In 1928, Mr. Gross graduated from
the University of Alabama Law School
and began his law practice in Tusca-
loosa which spanned over fifty-five
VEars.

He served his community and pro-
fession well and attained many honors
in his years of service, He was a past
president and district lieutenant gov-
ernor of the Civitan Club and was
named Tuscaloosa Civitan Club Citi-
zen of the Year in 1968. He served on
various committees of the Red Cross,
United Fund and YMCA, and served
for twenty-two years as chairman of
the Selective Service Board for which
he received recognition from the gov-
ernor of Alabama and president of the
United States.

Mr. Gross received the “Alumnus of
the Year Award" from Samford Uni-
versity in 1964 where he served as a
trustee for over twenty-three years.

He is a past vice-president of the
Alabama State Bar Association; a past
secretary-treasurer, vice-president, and
president of the Tuscaloosa County
Bar Association; and a member of the
American Bar Association,

Mr. Gross was a Christian and loved
and devoted much of his time and ef-
fort to his church, the First Baptist
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Church of Tuscaloosa, where he served
as a Sunday school teacher, deacon,
trustee, and member of numerous
committees.

Mr. Gross always maintained a cour-
teous and gracious attitude toward
friend and adversary alike. He enjoyed
the admiration and respect of his fel-
low lawyers and fellow citizens. His
companionship and gracious charm
will be missed.

Sympathy is expressed to his wife,
Mrs. Susie Finnell Gross, his twodaugh-
ters, Mrs. Margaret G. McCain and
Mrs. Bobby Joe Kemp, and other rela-
tives and friends.

C. A. Stewart, Jr.

Charles Andrew (Chuck) Stewart,
Jr., of Birmingham died on November
15, 1983, He was fifty-nine.

Mr. Stewart was born on November
29, 1923. He served in the United
States Navy in the Pacific Theatre
during World War II and received the
Distinguished Flying Cross for a rescue
of two fellow servicemen under hostile
enemy fire.

He graduated from the University of
Alabama School of Law in 1949 and
began the practice of law in Birming-
ham shortly thereafter.

In the years to follow his admission
to the Alabama bar, Mr. Stewart be-
came one of the most well-known and
respected civil defense lawyers in the
state of Alabama. He handled some of
the earliest product liability defense
cases in the state and specialized in
that field until his death,

Mr. Stewart was a partner in the
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firm of Huie, Fernambucq and Ste-
wart. He held offices and was active in
the Alabama Defense Lawvers Associ-
ation and the American Judicature So-
ciety. He was a Fellow in the Interna-
tional Association of Insurance Coun-
sel and a member of the Law Science
Academy of America. He belonged to
the Birmingham, Alabama, and Amer-
ican Bar Associations. In 1974, Mr,
Stewart was elected Lawyer of the
Year by the Birmingham Legal Secre-
taries Association.

Chuck Stewart leaves a large void to
replace in the civil courtrooms of the
state of Alabama. He leaves with all of
us, however, fond memories of a warm
and gentle man who loved his work,
his fellow lawyers, his family and his
friends.

Survivors include his wife, Mrs.
Barbara Richbourg Stewart; a son,
Charles A. Stewart III; a daughter,
Miss Jaclyn Stewart; two stepsons,
John and Scott Langley; and a step-
daughter, Laura Langley, all of Bir-
mingham.

S. R. Starnes

Stancil Rose (Stan) Starnes died
quietly at home on Lake Martin on De-
cember 16, 1983. He was sixty-one.

Stan was an honor student at the
University of Alabama, where he grad-
uated from Law School in 1949. He
practiced for a while in Oneonta, Ala-
bama, before relocating in Birmingham,
where he spent the major part of his
professional life,

He was an accomplished trial lawyer
who tried and handled cases in every
court in the land. His abilities were

recognized nationally. He was invited
to become a member of the American
College of Trial Lawyers, the Interna-
tional Academy of Trial Lawyers and
the American Bar Foundation. His ac-
ceptance surely enriched these organi-
zations.

Stan, by training, courage and char-
acter, was peculiarly fitted to be a trial
lawyer. He could analyze and simplify
the most complicated facts and then
present them to a jury in an orderly
and logical manner. He knew, under-
stood and practiced the art of persua-
sion as well as any lawyer in America.
Death removed from the scene one of
the most talented attorneys ever to
serve the Alabama Bar.

Devoted to serving the law, Stan
found time to be President of both the
Alabama Defense Lawyers Association
and the Birmingham Bar Association.
He used his fine talents and abilities to
lead and influence lawyers. Not only as
an officer in the two named organiza-
tions, but by serving the Alabama Bar
in any capacity where he was called to
serve; and often that was,

In a few short years, Stan built one
of the most respected law firms in the
state. Although this has been a long-
time ambition, perhaps his greatest joy
was the opportunity to practice with
his sons: first Stan, and later James.
He lived to see both of them firmly
entrenched in the law, building fine
reputations of their own.

Stan loved the great outdoors, and
that was where he spent his short va-
cations. He loved fishing and boating
and playing golf. Nothing pleased Stan
more than to have his friends visit him
on weekends and relax with him at his
home,

His friends remember his out-
stretched hand when a helping hand
was needed. And his charm, dignity,
and wit were ever an inspiration, and
Stan would be proud to know in these
things he will not be forgotten. A fine
lawyer, A perfect friend. A devoted fa-
ther and husband. A happy man.

He is survived by his wife, Mrs.
Mary M. Starnes; two sons, James H.
and W, Stancil Starnes, both of Bir-
mingham; a daughter, Mrs. Harris
Stewart, Tuscaloosa; a sister, Mrs.
Eloise Norrell, a brother, Herman
Starnes, both of Guntersville.
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lassified SNotices

books for sale

FOR SALE: Federal 1st 2d Supplement,
AmJur 2d, ALR 3rd, CJS, USCA, Lawvyers
Edition U.S. Supremes, Southern 1st 2d
& Digest, ete. All National Publications.
Libraries Purchased Nationwide. Profes-
sional Books Service, Box 366, Dayton,
OH 45401, (513) 223-3734.

COLLIER’'S BANKRUPTCY Practice
Guide and Third Addition Bankruptey
Manual, with supplements. Cantact: John
R. Frawley, Jr., P.O. Box 66111, Irondale,
Alabama 35210-2604. Telephone: (205)
956-9749.

FOR SALE: CJS, complete and current:
AmJur Proof of Facts and AmJur Proof of
Facts, 2d, both complete and current:
Bankruptcy Service, L.Ed., complete and
current, Contact: David C. Wear, 105
Grand Avenue SW, Fort Payne, AL
35967, (205) 845-2713.

FOR SALE: (]S, all volumes updated
with current supplements to 1982, $2000
firm. P.O. Box 143, Ashville, Alabama
35953, Phone (205) 594-7108,

FOR SALE: Sacrifice — U.5. Code An-
notated, Federal Rules Decisions. Both
sets complete and up to date through
1983, For more information call Don
Mayhall. Phone (404) 266-0744,

SAVE 30-60%
%* * %
USED LAW BOOKS
* x %

® \West ® Lawyers Coop ® Harrison
® Matthew Bender ® Callaghan ® Others

WE BUY — SELL — TRADE
Law Book Exchange
P. 0. Box 17073
Jacksonville, FL. 32216
1-800-325-6012
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UPDATED USCA and AmJur 2d. Con-
tact Martha at (205) 432-0701.

BENDER'S FORMS of Discovery (Vols.

1-16; complete set), New cost $770; sell for
F500; Bender's Art of Advocacy (3 Vols:
Summation, Jury Selection, Direct
Exam), New cost, $70 per volume; sell for
$40 each. All books completely updated:
NEW, NEVER USED. Contact: T.B.
Woodward IV., P.O. Box 340, Reform,
Alabama 35481, (205) 375-2854.

FOR SALE: Alabama Appellate Reports
(Val. 16-57); Alabama Digest (34 Vols. in-
cluding 82 pocket parts); Alabama Re-
ports (Vols. 200-205); Alabama Reporter
(28 vols., 331 S50.2d-407 So. 2d); Collier on
Bankruptcy (15th ed., 11 vels, including
appendices). Available due to recent
merger. All books in new condition. Best
written offer: Johnson, Huskey, Hornshy
& Etheridge, 131 North Oates Street, Do
than, Alabama 36302,

FOR SALE: Amjur 2d, 82 vols, new
topic service and interim index. Included,
1976 Rules of Bankruptey volume. Entire
zet 3500. Contact Howard G. Hawk,
Burke & Mullis, 120 South Main Street,
Arab, Alabama 35016, Phone 5864152,

SOUTHERN DIGEST for sale. Up-
dated through 1978, $500, Contact
Vaughn M. Stewart I, P.0, Box 2003,
Anniston, Alabama 36202. Phone
238-8543,

LAW BOOKS bought and sold. We spe-
cialize in publications for the Southeast-
ern states, including federal publications.
Substantial savings over publisher’s pri-
ces. Lawyers Book Company, P.0O. Box
548, Sylvester, GA 31791, Macon answer-
ing service (912) 741-8600,

wanted

ALABAMA DIGEST in good condition.
Don't need the criminal law volumes.
Contact Jim Upchurch, P.0. Box 270,
Montgomery, Alabama 36106, Phone
834-8480,

services

EXAMINATION OF QUESTIONED
Documents. Handwriting, typewriting
and related examinations, Internationally
court qualified expert witness, Diplomate,
American Board of Forensic Document
Examiners. Member: American Society of
Questioned Document Examiners, the In-
ternational Asseciation for Identification,
the British Forensic Science Society, and
the National Association of Criminal De-

THE
ALABAMA LAWYER
CLASSIFIEDS

All requests for classified ad
placement must be submitted
typewritten and are subject to
approval. Alabama State Bar
members are not charged for
classified notices. Nonmember
advertisers must pay in advance
and will receive a complimen-
tary copy of The Alabama
Lawyer following publication.
Additional copies are $3.00, plus
postage.

RATES:

Members: No charge

Nonmembers: $30 per insertion
of fifty words or less

$.50 per additional word

DEADLINES:

Classified copy and payment
must be received no later than
the first day of the month prior
to publication date, no
exceptions,

MAILING:

Send classified advertising copy
and your check, made out to
The Alabama Lawver, to:

The Alabama Lawyer
Classifieds

c/oJen Nowell

P.O. Box 4156

Montgomery, AL 36101
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fense Lawyers. Retired Chief Document
Examiner, USA CI Laboratories. Hans
Mayer Gidion, 218 Merrymont Dr., Mar-
tinez, GA 30007, (404) 860-4267,

LEGAL RESEARCH and writing ser-
vice. Need help with a deadline? [ have
seven vears experience in legal research
and appellate writing. Access to the larg:
est law library in the state, plus computer
data base. Rates $30/hour, Sarah
Kathryn Farnell, 2 Woodland Hills,
Tuscaloosa, AL 35405, Phone (205)
556-1451.

miscellaneous

1984 CLE CRUISE/CONFEREN-
CES on Legal-Medical Issues — Carib-
bean, Mexican, Hawaiian, Alaskan, Medi-
terranean. 7-14 days in Winter, Spring,
Summer, 18-24 CLE hours. Distinguished
professors. FLY ROUNDTRIP FREE ON
CARIBBEAN, MEXICAN AND ALAS-
KAN CRUISES. Excellent group fares on
finest ships. Registration limited. Pre-
scheduled in compliance with present IRS
requirements. Information: International
Conferences, 189 Lodge Avenue, Hunting-
ton Station, N.Y. 11746. (516) 549-0869.

court reporters

Richard Wilson |

| & Associates

Registered
Professional
Court Reporters

132 Adams Avenue
Montgomery, Alabama 36104

264-6433

CHARLES A. FORMBY

& ASSOCIATES

ified Shorthand Reporfers

0215

COVERING THE S50UTH 15 YEARS EXPERIENCE
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Setting it Straight

The Alabama Lawver wishes Lo
correct errors that appear in the
publication whether they be our
mistakes or those of our sources.
We ask that readers promptly bring
notable errors to our attention.

Due to poor sound quality, when
transcribing excerpts from “The Re-
flective Roundtable” program, an un-
fortunate mistake occurred in the story
told by Judge Seybourn Lynne. Judge
Lynne refers to a dear friend of his
Butch Clements who was pleading
with him to give a fellow probation.
Well. actually Butch Clements was not
afriend of Judge Lynne's — Butch was a
mistake. That dear friend was Foolfs
Clenrent, who was a prominent Tusca-
loosa lawyer. The correct identity should
add familiarity and flavor to an already
enjoyable story,

LE R

In the Executive Director’s Report, a

list appeared of those who made special
gift contributions to the Center for Pro-
fessional Responsibility. The G.P. Ben-
ton Memorial Garden was given by
A.G. Gaston Enterprises, rather than
A.B. Gaston Enlerprises as published,
¥ ¥k B

The Birmingham Bar Association has
elected a new secretary-treasurer and
it's not M. Clay Osball as you read in
the January issue's Riding the Circuits
column. It's M. Clay Alspangh although
he says he may be known at times asan
“COhddshall,” We thank Mr. Alspaugh for
being such a sport and congratulate him
on his office with the Birmingham Bar
Association.
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Those of you wishing to earn CLE
credit on March 28 will be interested to
know that the seminar listed under
"“CLE Opportunities" is entitled
“Banking Latw." That important in-
formation was inadvertently omitted.

We do more
than print the law-

. . Wweputit
into perspective...

...both in our law books and our
computer data service

Whather it's with ALR, Am Jur. USCS, L Ed—
or Auto-Cite®, our computer formatted ressarch
service—your research will go faster and maore
efficiently with Lawyers Cio-op in your library.

Qur law books and our computes research ser-
vice are made fo mesh with each other and your
needs. Let your LCP representative show you
whal's possible and affordable in legal research.

Here's what the LCP Total Clignt-Service Lib-
rary® offars tha Alabama attorney
LCP localized books for Alabama:

Alabama Paltern Jury Instructions—Ciwil

Trinl Handtrook for Alabama Lawyars

LCP national books:

Am Jur 2d LLE Suprema Courl
Am Jur Legal Farms 2d Reports, L Ed
Am Jur Pigading & WSCSE

Praclice Forms Federal Procadural
Am Jur Prool of Facts Forms, L Ed
Am Jur Trials Fedaral Procedure, L Ed
ALRA Systom Bankrupicy Servicea, L Ed
Contacl your LCP representative:

Central Alabama Northwes! Alabama
Brian Aooks Charles T. Hickerson
{208] BF1-6348 {E15) T9-2569
South Alsbama Russell County

Ed Dorgan Fandy Kln'Eg

{205) BH2-0784 (d04) 4326293

lll THE LAWYERS CO-OFERATIVE PUBLISHING CO,
Acpiribert Buslifnig. Rochester New Work 13694
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REAL I

ESTATE
ATTORNEY

Rapidly expanding real estate
development corporation
located in Northwest Louisiana
is seaking an experienced FHeal
Estate Attorney. Requires 5-7
years experiance in commer-
cial real estate packaging and
closing and demonstrated abil-
ity to review and comment on
loan closing documents.,
Proven ability to manage sup-
port statf is essential. You must
have negotiating experience
with major lending institutions
and proven ability to communi=
cate effectively in writing as
well as verbally. If you are goal
orignted, work well under pres-
sure of tight schedules and
deadlines, detail oriented and
seeking a new challenge, send
a current resume plus salary
history to:

Personnel
QUINN-L
CORPORATION
P.O. Box 1755

;s Shreveporl, LAT1186

An Egual Opporlunily Employer M'F

March 1984
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LEGAL PRINTING
R\

Legal and Financial Printers Since 1910

Experienced, Dependable, Responsible,
Confidential

Prospectuses, Proxy Statements,

Official Statements, Tender Offers,

Indentures and Briefs

BIRMINGHAM PUBLISHING COMPANY

130 South 19th Street
Birmingham, Alabama 35233
Telephone: 205/251-5113
Contact: Harold Fulton, Vice President

\.‘




YOUR COMPUTER-ASSISTED LEGAL RESEARCH
SYSTEM COULD BE AS OUTMODED AS TUDOR
ENGLAND’S IDEA OF CROSS EXAMINATION.

Using a computer research service
that’s less than state of the art can be
real torture. And, if you've ever been
caught in court with incomplete or
incorrect research, you know that cross
examinations can still get very warm.

Let's be specific. At one time
LEXIS® was a good system to use. You
may have used it in law school, and
many firms use it today. But compared
to WESTLAW® LEXIS is using the
technology of the Dark Ages.

Consider something as basic as
using Shepard's. With LEXIS, it takes 3
steps to obtain Shepard's listing of a
displayed case. And it can take up to 9
more steps to see the text of a citing case.

The same operation that took 12
steps on LEXIS takes only 4 steps on
WESTLAW. Why? WESTLAW's
operation gives you the flexibility to
move quickly back and forth between
databases. This random access allows
you to explore more cases, play a few
hunches, and that could make the
difference between winning and losing.

And only WESTLAW has Full Text
Plus with editorial features, synopses,
headnotes, digest topics, and key numbers
to each case. LEXIS offers only full text.

Then, after reading a case, you
can quickly switch to WESTL
Shepard's database to chec
status, Only WESTLAW offers so many
ways to protect the accuracy of your
research. And only WESTLAW is backed
up by West Publishing Company’s
one hundred and seven year history of

ice to the legal profession.

Don't wait until someone pokes holes
in your case to discover that you need
better legal research. Call or write for
more information on WESTLAW today.

KEEPING PACE WITH
THE LEGAL MIND

Call Toll Free 1-800-328-9352 or write: WESTLAW, West Publishing Company, P.O. Box 43526, 5t. Paul MIN 55164

The Alabama Non-Profit Organization
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