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Do you have a client who is seeking
social secunity benefits? It is important
to know the ground rules for dealing
with this admimstrative agency.

Withholding Orders for
Child Support

—pg. 72

Recent legislation has been enacted
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child support payments. Strict adher-

ence to the statutory requirements are
necessary to obtain complete relief.,
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Professionalism Synonymous with Independence

he Midyear Meeting in Mont-

gomery was an overwhelming

success. We had the utmost
quality in our luncheon speakers, Cas-
par Weinberger, secretary of defense,
and Judge Patrick E. Higginbotham of
the U.S, Court of Appeals for the Sth
Circuit. We indeed are grateful to Con-
gressman Bill Dickinson for bringing
to us the secretary of defense and to
native Alabamian Pat Higginbotham
for his participation. We are indebted
to the planning committee {or its out-
standing program and lo Reggie
Hamner and our state bar staff for or-
ganizing and arranging this convention,

Exciting news came [rom Lhe re
ports of our committees and task for-
ces made to the board of bar commis-
sioners and to the membership. These
reports demonstrated in part the ac-
tive role taken by so many of our
members in our bar's business. This
does not reflect, however, the totality
of the work and the dedication of the
more than 400 lawyers involved in
committee work who gave and will
continue to give so generously of their
time and talents in an effort to make
our profession a better one,

The best news is no more deficit fi-
nancing. The Alabama Legislature
passed our bill to increase license fees
to $150 per annum. We are indebted to
the leadership in both houses, but
Lieutenant Governor Bill Baxley and
Senator Charles Bishop are owed our

special debt of gratitude for an “elev-
enth-hour save.” Our co-sponsors in
the house and senate, whohandled the
hill, are to be commended for a jobably
done, Recognition of these persons will
be noted in my next message.

On the local bar scene, as your pres-

ident [ have had the opportunity of

“The practice of law
is a profession. It’s
not like making
shoes or making
automobiles.”

—Justice Potter Stewart

meeting with and speaking to the Mont-

gomery County Bar Association at its
annual meeting, where the principal
speaker was President-Elect William
Falsgraf of the American Bar Associa-
tion. | also appeared as a speaker at the
annual meeting of the Calhoun County
Bar Association in Anniston and at a
meeting of the Madison County Bar
Association. [ still am committed to the
proposition bar activities and actions
must commence at the local level,
These grass roots are of utmost impor-

" ’ruld ent’s
“Page

tance to our professional success and
the success of the programs of your
Alabama State Bar. In keeping with
this belief, I held a specially scheduled
meeting of local bar leaders during the
Midyear Meeting in Montgomery, ex-
changing ideas and getting the benefit
of their advice.

As your president, [ share with each
of you as | have with the local bar
groups some of my thoughts and con-
cerns for our legal profession and our
legal system. George Washington be-
lieved: "The administration of justice
is the firmest pillar of government.” |
happen to believe further our judicial
system is the cornerstone of our form
of government, and lawyers as a profes-
sion are the cornerstone of that judicial
system. As Morris Harrell, former presi-
dent of the American Bar Association,
expressed it: “Our system is not per-
fect, but is by far the best in today’s

world."

Yet all 1s not well with our system,
nor with our profession. The greatest
threat to our legal system is the transi-
tion of the practice of law from a pro-
fession to a trade or business,

I am in total accord with the princi-
ple expressed by Justice Potter Stewart:

*The practice of faw is a profession,
It"s not like making shoes or making
automuobiles.”

{Continned on page 71)
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“Executive
“PDirector’s

“Report

HAMNER

The Costs of Self-Regulation

s indicated in January, I am
using this month’s column to
iscuss the fiscal operation of

your association. The two largest items
of expenditure in the 1984 fiscal vear
were in the areas of professional licens
ing and regulation, the statutory re-
sponsibilities of the Alabama State
Bar.

Twenty-eight percent (28%) or
210,537 was expended in the area of
professional responsibility, Inclusive
in this figure are the salaries of three
full-time attorneys and two support
staff members. A part-time clerical as-
sistant was utilized part of the vear;
however, a third full-time secretarial
position was created in December 1984,

Travel and per diem (22¢ per mile
and up to $40 per day) for disciplinary
board members required $5.841. Most
per diem payments are a 55 meal allo-
wance since one must be away from
his home base over 12 hours before any
additional per diem is authorized. Post-
age alone cost $3,289 while court re-
porting and newspaper notices cost
$8,462; copier cost was another $930.

Rental for the Center for Profes-
sional Responsibility and state motor
pool charges totalled $24,775. No at-
tempt was made to allocate cost of gen-
eral office supplies, in-house printing
or telephone expenses as these are se-
parate general budget categories.

Partial cost of the admissions pro-
cess accounted for $92,141 or twelve
percent (12%) of the FY 1984 budget.
This partial cost figure is such because
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only oné salary, that of the admissions
secretary, is included in the above to-
tal. Actually, six other staff people per-
form in this area, but in a secondary
role.

A breakdown of the $92,141 figure
reveals the largest share was paid for
examiners’ annual stipends (thirteen
@ $1,750), exam monitors, testing
materials and services, and contract
printing. This total is $46 498. Another
$15,910 was spent on character and
fitness reporting, court reporting and
legal fees. Travel reimbursement ac-
counted for another §1,515, examina-
tion facilities rental $4,731 and postage
$2.032. Like the professional responsi-
hility costs, there are general expenses
for in-house printing, telephone charges
and office rent not included in the total
figure noted above,

General administrative expenses ac-
count for the bulk of the expenditures
remaining, The largest single item of
expense in this category is for salaries
of nine full-time employees, excluding
those of the admissions secretary and
the disciplinary staff, totalling
$172.675. The attendant benefits cost
$32,942 for a grand total of $205,617 or
twenty-ong¢ percent (21%). Board of
commissioners’ meetings cost $21,012
(travel and per diem only).

The Alabama Lawyer was allocated
$75,285 including salaries and postage.
The Young Lawyers' Section received
$12,500, and the legislative counsel
was paid $12,000,

Another major item of expense is

communications costs — postage and
telephone. Costs, other than postal ex-
penditures for admissions and profes-
sional responsibility, totalled $22.429
while telephone charges were $28,102.
General office supplies cost $13,813.

Rental of the facilities and equip-
ment at 415 Dexter Avenue (including
utilities) totalled $51,453, while out-of-
state travel for officers, staff and com-
mittee members totalled $17.085 on 18
trips.

Your bar association is a big finan-
cial operation; we spent over $750,000
of your money, Approximately 6,685
members bought licenses or paid dues
to the association in FY 1984. Nine
hundred and fifty members were ex-
empt from any payment during their
first two vears of admission. Special
membership dues of $50 were paid by
1,742 of the 6,685 total paying members.

Each dues-paying member's average
cost for FY 1984 was $112.70. Since no
license costs over $100, the excess op-
erating costs were paid from reserve
funds, interest on investments and ex-
amination and law student registra-
tion fees.

I hope this brief analysis of your bar
finances affords you some apprecia-
tion for the self-regulatory profession
to which you belong and which you
support. While we are an agency of the
State of Alabama, we receive no gen-
eral fund revenues, We all should share
some pride in the manner in which we
fulfill our public purpose. o

— Reginald T, Hamner
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by Steven C. Emens

The Social Security Administration
awarded, in 1983 alone, over
$106,000,000 in attorneys’ fees to law-
yers representing persons with claims
against the Social Security Adminis-
tration. This figure should awaken the
Alabama attorney to the fact there is
money to be made in representing in-
dividuals concerning their Social Se-
curity benefits.

Over 80% of the $106,000,000 paid in
fees last year concerned disability
claims. For that reason, this article
concerns itself primarily with the re-
presentation of a client seeking disabil-
ity benefits under the Social Security
Act.

The Social Security Act defines dis-
ability as an “inability toengage in any
substantial gainful activity, by reason
of a medically determinable physical
or mental impairment, which can be
expected to result in death or has
lasted or can be expected to last for a
continuous period of not less than 12
months" (20 CFR §404.1505).

Disability benefits are available
under either Title Hor Title XV of the
Social Security Act. Eligibility under
Title II is acquired when a worker has
achieved "insured status.” Generally,
this insured status is determined by
the number of quarters of coverage
the worker has obtained. An individual
acquires a quarter of coverage for each

il

quarter of a year he works under em-
ployment which is covered by the So-
cial Security Act,

If a person cannot qualify for cover-
age under Title Il then he may apply
for benefits under Title XVI. This title
is known as the Supplemental Secur-
ity Income Act and is a federally ad-
ministered cash assistance program
available to the general public. It pro-
vides all citizens, and legally admitted
aliens, have a right to a minimum in-
come if they qualify as aged, blind or
disabled and have limited resources.

The first step in representing some-
one seeking disability benefits is to de-
termine what actions to obtain bene-
fits they may have taken prior toarriv-
ing at one’s office. T here are five possi-
ble stages through which an application
for benefits may pass. These stages are
an initial application, a reconsidera-
tion review, an administrative hear-
ing, an Appeals Council hearing and a
trial in a federal district court. Benefits
may be granted at any one of these
levels; however, if the benefits sought
are denied then the application must
be appealed to the next level within
sixty (60) days, or the denial becomes
permanent as to that application.

In the majority of cases, the client
only seeks an attorney after he has
made both an initial application and a
request for reconsideration, with both

L. A

Steven C. Emens is e assistant
dean and direcltor of conlinuing le-
gal educalion and clinical law pro-
grams with the University of Ala-
bama School of Law. He received
bath his [.D. and M.B.A, from the
Universily of Alabama,
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being denied. Because this is the status
of the normal application when it is
brought to an attorney, this article fo-
cuses upon the administrative hearing
stage.

The Administrative Hearing

At nostage of the process, prior toan
administrative hearing, is the client
afforded his “day in court.” Only be-
fore an administrative law judge is a
claimant allowed to present testimon-
ial and documentary evidence. This is
the first stage at which the claimant’s
attorney is permitted to object to evi-
dence already in his file. An attorney
should approach the hearing before an
admimistrative law judge just as if he
were trying any civil law suit involy-
ing injuries and damages.

The burden of proof in submitting
evidence tosupport his claim for disabil-
ity is on the client. Therefore, it is es-
sential for the attorney to offer the
most persuasive evidence available,
including as much live testimony as
possible, This evidence can be secured
only through substantial pre-trial effort.

Prior to the hearing, the attorney
should learn everything about the client
regarding medical impairment, work
history, ability to function mentally
and physically, medical treatment and
other general data that might have a
bearing on the issue of disability.

The attorney should also review the
Social Security Administration’s file
concerning his client. This file will be
available at the administrative law
judge's office and will contain a number
of earlier medical narratives which
were the basis upon which the initial
application and reconsideration denial
were handed down. In most instances,
the medical evidence in the client’s file
is months old and will not indicate the
permanency of his impairment. A phy-
sician, for example, who once stated
the client to be “not disabled” may
have since changed his opinion and
failed to supplement hisoriginal report.

After reviewing the file and discuss-
ing its contents with the client, it then
is time for the attorney to establish
contact with and interview the physi-
cians involved in the claim. Consider-
able time should be spent in assisting
the physicians in conforming their tes-
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timony to the terminology used by the
act in defining disability. Many doc-
tors, for example, may not immediately
have an appreciation for a question re-
garding whether the claimant can per-
form “light work.” Theattorney should
translate such a term into the more
practical question: “Can Mr. Smith
frequently lift or carry boxes weighing
maore than 10 pounds?"

The hearing is held in accordance
with the Administrative Procedures
Act and is de nove, The proceedings are
directed by the administrative law
judge and attended by the court report-
er, the claimant, the claimant's attor:
ney and the various witnesses. The
atmosphere is one of relative informal-
ity. The judge begins the proceedings
by making a short statement for the
record indicating who is present and
offering a short statement of the law
concerning the claimant's application.
It is then discretionary with the judge
as to whether he conducts the hearing
himsell by questioning the claimant
and witnesses or if he allows theattor-
ney to do the questioning.

In the event the administrative law
judge allows the attorney to present
his own case, he begins by calling his
first witness. This should be one of the
strongest witnesses — perhaps the
claimant himself. It should be kept in
mind this is the judge’s first opportun-
ity to see the claimant and, if his dis-
ability is one which is readily appar-
ent, it is recommended his disability be
highlighted. Like any trial involving
the recovery of damages for injuries,
the attorney must use his imagination
to present his claimant’s injuries in as
demonstratively and persuasively a
manner as possible. If the claimant is
required to use a brace, corset, cane, an
inhalator or other equipment or appa-
ratus at his home, then these items
should be available for demonstration
=0 as to emphasize the claimant’s in-
ability to work and earn a living.

Generally, any and all evidence may
be received at the hearing even though
such evidence would be inadmissible
under the Federal Rules of Evidence.
The Administrative Procedures Act
provides that in an administrative
hearing such as this, the test for evi-
dence is not as to its admissibility but
the weight to be given such evidence.

As a practical matter, the claimant's
attorney should place intoevidence ev-
ery document, statement, narrative or
other item which would help sustain
his client’s burden of proof. The attor-
ney continually should remember, if
there is an adverse decision by the ad-
ministrative law judge, his subsequent
appeal will be decided primarily on the
basis of the record made at the admi-
nistrative hearing,

Indetermining whether the evidence
supports a finding or disability, the
regulations require the administrative
law judge to follow a five-step process.
These five steps must be followed in
sequence regardless of the nature of
the claimant's impairment. If a deter-
mination an individual is or is not dis-
abled can be made at any one of these
steps, evaluation under a subsequent
step is unnecessary. This “sequential
analysis™ must be followed by the ad-
ministrative law judge in writing his
opinion and, therefore, the attorney
should follow this analysis in develop-
ing and presenting the case at the ad-
ministrative level,

Sequential Analysis

The first step in the sequential
analysis is to determine whether the
claimant currently is engaged in sub-
stantial gainful activity. This means,
as a general rule, if the client is work-
ing and expects to earn more than $300
per month he conclusively is presumed
to be non-disabled and his claim will be
denied. (20 CFR §404.1574)

Assuming the hurdle of the first step
1s surmounted successfully, the focus
of the second step is to determine
whether the client has a “'severe” im-
pairment. A severe impairment is one
which significantly limits the physical
or mental capacities to perform basic
work-related activities, such as stand-
ing, walking, lifting, seeing, hearing,
speaking and following instructions. If
the claimant is found not to have a
severe impairment, the claim will be
denied without further consideration.
(20 CFR §1520)

The third step of the process re-
quires a comparison of the claimant's
severe impairments with a detailed
listing of impairments found at 20 CFR
§404, subpt P, Appendix 1. These are
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impairments of such severity the So-
cial Secunity Administration deems
them to be disabling. If there exists an
impairment which meets or equals any
one or more of these “listed” impair-
ments, then a finding of disability will
be made without further considera
tion. In determining whether the med-
ical equivalent of a listed impairment
exists, the Social Security Administra-
tion may require a physician, selected
by them, agree the client's impair-
ment s the equivalent of one listed,
(SSR 83-19)

If the client's impairment is not se-
vere enough to meet or equal one listed,
the proceedings go forward to the fourth
step of the sequential evaluation. This
stage of the process focuses upon a de-
termination of whether the claimant is
able to return to any work performed
within the past 15 years. Before adeci-
sion can be made on this issue, specific
findings must be made concerning the
client’s “residual functional capacity.”

The purpose of the residual func-
tional capacity assessment is to de
termine fo what extent the impair-
ment keeps the individual from per-
forming particular work activities on a
sustained basis. These work-related
activities are adopted from the Dic-
tionary of Occupational Titles and are
divided into five broad categories. These
are defined at 20 CFR 8404.1567 as
follows:

1. Sedentary Work — Work which in-
volves lifting no more than 10 pounds
at a time and occasionally hifting or
carrying articles like docket files,
ledgers and small tools, Primarily it
must be a job which can be per-
formed sitting although limited
amounts of walking and standing
may be required.

2. Light Work — Work which involves
lifting no more than 20 pounds at a
time with frequent lifting or carry-
ing of objects weighing up to 10
pounds. Even though the weight hited
may be very little, a job is in this
category when il requires a good deal
of walking or standing, or when it
involves sitting most of the time
with some pushing or pulling of arm
or leg controls,

3, Medium Work — Work which in-
volves lifting no more than 50 pounds
at a time with frequent lifting or car-
rying of objects weighing up to 25
pounds

i

4. Heavy Work — Wark which invalves
lifting no more than 10 pounds at a
time with frequent lifting or carrv-
ing of objects weighing up to 50
pounds

. Very Heavy Work — Work which
involves lifung objects weighing more
than 100 pounds at a time with fre-
guent lifting or carrving of objects
weighing 50 pounds or more

o
e

The administrative law judge, after
considering all relevant evidence, at-
tempts to place the client's ability into
one or more of these classifications.
This finding then will be compared
with jobs performed by the claimant
over the last 15 yvears to see if he re-
tains the capacity to return to any of
them. If it is found he can return toany
of these previous jobs the claim will be

dismissed without further considera-
tion.

Once a claimant is able to survive
this fourth step, a prima facie case of
disability is established, and the burden
of proof shifts to the Social Security
Administration to show, despite the
presence of the defined impairment,
jobs do exist which the claimant can
perform.

This proof is offered in the fth and
last step of the sequential analysis,
The Social Security Administration is
required to determine whether the
client is able, despite an inability to
perform prior work, to perform other
substantial gainful activity consider-
ing his age, education, work experience
and residual functional capacity. The

one else.

Home office:

AT MVT
WE DO ONLY ONE THING -
AND WE DO IT WELL.

At Mississippi Valley Title we admit we're
singleminded. That's because the only thing we
deal in is title insurance. And since that's the only
kind of insurance we sell, we're the best in the
south at meeting your title insurance needs.

In fact, we're the industry leader in title
insurance. We've got a staff of professionals with
years of experience and are fully computerized
to serve you fast and efficiently.

Come to Mississippi Valley Title. Even though
we only do one thing—we do it better than any-

Mississippi Valley Title Insurance Company

lackson, MS 39205

Whally ewned subsidiary of Title insurance Company of Minnesota
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Social Security Administration, to as-
sist in this determination, has estab
lished a system of tables or “grids.”
interrelating the factors of residual
functional capacity, age, education and
work experience. This grid system is
designed to serve as the basis for the
Social Security Administration’s re-
buttal of the client’s prima facie case.

The Grids

The grid system requires the admi-
nistrative law judge to determine four
vocational factors before a conclusion
can be reached concerning disability.
These factors are age, education, skill
level and residual functional capacity.
Each factor is divided further into var-
ious broad sub-classes,

When the findings of fact as toeach
sub-class coincide with all criteria of a
particular classification within the grid
system, the grid directs a conclusion as
to whether the claimant is or is not
disabled, (20 CFR §404, Subpt P, App
2)

The administrative law judge pos-
sesses wide discretion in making find-
ings of fact as to these sub-classes.
This gray area of broad discretion al-
lows the resourceful attorney an op-
portunity to lessen the adverse effect
the grid system may have upon the
client’s claim for benefits. A summary
of these vocational factors and the
areas of discretion associated with each
is given below:

1. Age (20 CFR §404.1563)

A, 1849 years: younger individual,
{age nol significant)

BB, 5054 years; approaching advanced
age, (age significant if combined
with other relevant factors)

C. 55 years and up;, advanced age,
(age a significant factor)

This delineation of age represents
vocational expectancies only and is not
intended to be applied mathematically
in borderline situations. Unfortunately,
the regulations do not set any guide-
lines as to what is a borderline situa-
tion. Recently, the court in Brez v
Heckler, 721 ¥ .2d 1297, (11th Cir. 1983)
found the age classification of the grid
system invalid as the secretary cur-
rently is applying them, The court
found in disability hearings the effect
of age on an individual's ability to
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work must be determined on a case-by-
case basis in that it is improper to
group all individuals within these three
broad sub-classifications.

II. Education (20 CFR §404.1564)
A. llliterate — no formal schooling
B. Marginal — 6th grade or less
C. Limited — 7th grade through 11th
D. High school and above

The regulations allow the presenta-
tion of evidence the client’s effective
education may be less than his numer-
ical grade level;, however, in the ab-
sence of evidence to the contrary, the
numerical grade level will be used.
Therefore, the attorney should always
inquire as to the claimant's present
ability to read, write, perform simple
math skills, communicate effectively
with others and engage in general rea-
soning ability,

IM1. Skill (20 CFR §404.1565)
A. Unskilled — no acquired or trans-

ferable skills

B. Semi-skilled — limited acquired
skills

C. Skilled — independent judgment
required

Where prior work required very spe-
cialized skills not readily usable in
other jobs, the claimant may be consi-
dered unskilled. The use of vocational
expert testimony should be considered
where transferability of skills is mate-
rial, and claimant's skilled or semi-
skilled work functions are not readily
recognizable as transferable.

V. Residual Functional Capacity

Determination of the client's resid-
ual functional capacity, as either sed-
entary, light, medium, heavy or very
heavy, was made in step four of the
seqquential analysis.

Beyond the Grids

If it appears the grids will direct
a determination adverse to the clai-
mant then it becomes necessary to
argue why they should not control in
certain cases. Even where the client
appears to meet the assumptions of the
grids, there are many factors which, if
developed properly, may remove him
from within the scope of the grid.

The grid system is based upon two
intertwined administrative notices:

first, jobs are available in the national
economy, and second, there are spe-
cific exertional factors required to per-
form these jobs. The jobs administra-
tively noticed are classified strictly ac-
cording to their exertional require-
ments. Consequently, where a client
has non-exertional impairments, the
Social Security Administration must
consider the additional effect these
non-gxertional impairments will have
upon his ability to perform the noticed
jobs. Circumvention of the conclusive
nature of the grid system is available
to the claimant who shows his im-
pairment is a non-exertional impair-
ment or a combination of exertional
and non-exertional impairments.

If the claimant can show non-exer-
tional impairments, the administrative
law judge must determine if these lim-
itations significantly narrow the range
of work for which he is qualified, based
on exertional impairments alone. [20
CFR §404, subpt P, App. 2, §200.00 (e)]

Just what is a non-exertional im-
pairment? The original Social Security
Regulations recognized their existence,
but did little to provide a test or mea-
sure of what constituted a non-exer-
tional as compared to exertional im-
pairment.

Individual courts generally have ap-
proached this definitional problemona
case-by-case basis, Impairments such
as pain, Diorio v, Heckler, 721 F.2d 726
(L1th Cir. 1983); impaired dexterity
and low intelligence, Grant v. Schweiker,
699 F.2d 189 (4th Cir. 1983); psychiat-
ric problems, McCay v, Schweiker, 683
F.2d 1138 (8th Cir. 1982); alcoholism,
Ferguson v. Schweiker, 641 F.2d 243
{oth Cir. 1981); medication side effects,
Cowart v. Schweiker, 662 F 2d 731 (11th
Cir. 1982); and environmental restric-
tions, Roberls v, Schweiker, 667 F.2d
1143 (4th Cir. 1981), have been treated
as non-exertional impairments.

The Social Security Administration
recently issued SS5R 83-13, which at-
tempts to provide more guidance in
this area. It lists five general areas of
non-exertional impairments: mental
impairments, posteral-manipulative
impairments, hearing impairments,
visual impairments and environmen-
tal restrictions. This ruling should be
compared to an earlier ruling, SSR 83-
10, which defines exertional activity as
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one of the primary strength activities
such as sitting, standing, walking, lift-
ing, carrying, pushing and pulling.

In cases with only non-exertional
impairments, such as mental impair-
ments, the grids are not applicable,
and the case will be determined with-
out reference to them. In cases of com-
bined exertional and non-exertional
impairments the grids do not control
the outcome, but the administrative
law judge still must use them in rela-
tion to the exertional portion of the
claimant's impairment and then de-
termine if the non-exertional impair-
ments further restrict or narrow work-
ing ability. |20 CFR §404, subpt. P, App
2 §200.00 {e) (2)]

Regardless of the exact definition
given these impairments, it is clear
maost cases will have some form of non-
exertional impairments associated with
them and thereby prevent a conclu-
sionary application of the grid system.

Judicial Review

If the attorney is unsuccessful at the
administrative hearing level then he
may request the Appeals Council in
Washington, D.C,, review the admi-
nistrative law judge’s decision. An ad-
verse ruling by the Appeals Council
can be appealed to the federal district
court where the claimant resides,

Altorneys’ Fees

The Social Security Act requires an
attorney obtain approval from the So-
cial Security Administration for any
fee the attarney charges his client for
representation in a Social Security
proceeding. Contrary to general opin-
ion the fee is not automatically 25% of
past due benefits. The regulations state
the amount of the fee approved by the
Social Security Administration will be
the smallest of: 25% of total past due
benefits; or the amount as set by the
Social Security Administration; or the
amount agreed upon between the at-
torney and the chent. (20 CFR
§404.1730)

The Social Security Administration
in Title II disability cases withholds
25% of any past due benefits awarded
the client pending evaluation and ap-
proval of the fee petition. The approved
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fee then will be paid directly to the
attorney by the Social Security Admin-
istration, and any remaining funds
will be paid to the client, In Title XVI
cases (Supplemental Security Income)
the Social Security Administration does
not withhold past due benefits, and the
attorney must look directly to his client
for payment of approved fees.

Upon receipt of a favorable decision
from the administrative law judge, the
attorney should submit form 55A-
1560, which is the Social Security Ad-
ministration’s standard fee petition,

within 60 days of receipt of the favor-
able decision. This form may be ob-
tained at any Social Security district
office and should include as much de-
tailed information as possible concern-
ing the attorney's representation.

Conclusion

'he handling of social security dis-
abhility claims is a fast growing source
of income for an attorney with an un-
derstanding of the regulatory disabil-
ity process. O
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the courthouse.,

need to ask a question, or simply want directions to

If you are a lawyer who has recently bequn a practice
and would like to meet a lawyer in vour area to callon 7 S
occasionally for a hand, or if you are the more expe- wi'l'

rienced practitioner with valuable information and advice

vou're willing to share, please complete and return the form below. Your partic-
ipation in this program will certainly benefit the bar as a whole.

BE A BUDDY

With the number of new attorneys increasing and the
number of jobs decreasing, more and more attorneys
are going into practice on their own and miss the bene- & 7
fit of the counseling of more experienced practitioners. *
The Alabama State Bar Committee on Local Bar A
Activities and Services is sponsoring a “Buddy Pro- J vy
gram’ to provide newer bar members a fellow- =
lawvyer they may consult if they confront a problem, E’

-,

[_

i

Local Bar Activities and Services

Alabama 36101.

Buddv Program Application
Name
Firm Name (if applicable)
Address
City State Zip
Telephone
O New Lawyer O Experienced Lawyer

Please return to: Alabama State Bar, P.O. Box 4156, Montgomery,
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Birmingham Bar Association

The Birmingham Bar Association held its 99th Annual
Meeting of the Membership in mid-December 1984, Ho-
nored at the meeting were members licensed to practice for
50 years. They were Charles W. Bates, D.H. Markstein,
Winston B. McCall, Sr., and Walter L. Mims. The president
of the Alabama State Bar, Walter Byars, was present at the
meeting and addressed the assembly.

Elected as officers and new executive committee members
for 1985 were:

President: ]. Mason Davis
Vice President:  Roderick Beddow
Secretary/Treasurer:  Stephen D, Heninger

Executive Committee: Jackson M. Payne
David P. Rogers, Ir.

John B. Tally, Ir.

Davis

The membership approved a recommendation of the ex-
ecutive committee to have the 10th Judicial Circuit's repre-
sentative on the state bar’s board of bar commissioners
serve on the executive committee.

The Birmingham Bar served over 2,500 lawyers during
1984 through its CLE programs; a total of 21 seminars was
provided. The association holds a luncheon seminar each
month providing 1.0 hours of MCLE credit (plus lunch) for
$10 and holds an afternoon seminar on the fourth Friday of
each month providing 3.2 hours of MCLE credit.

The Alabame Lawyer

“‘Riding

the Circuits

The Birmingham Bar is comprised of 1,860 members and
serves the Birmingham-Jefferson-Shelby County areas.

Montgomery County Bar Association

The Montgomery County Bar Association held its annual
meeting at the Capital City ClubJanuary 16 with more than
140 Montgomery County lawyers attending. Speakers in-
cluded William W. Falsgraf, president-elect of the American
Bar Association, and Walter Byars, state bar president.

1S Falsgraf

Certificates were presented to Claude and Randye Rosser
for their contributions to the MCBA over the past few vears.
The Rossers are leaving Montgomery toreturn to Randye's
home in St. Louis, Missouri.

The resolutions committee read resolutions for the six
active and retired members who died in 1984; Charles E.
Porter; T.B. Hill, Jr.; Judge Leon J. Hopper; John Randolph
Matthews; L.H. Walden; and Senator Lister Hill. These
resolutions will be part of the minutes of the annual meet-
ing, and copies will be sent to the families of the deceased.

Officers and directors elected for 1985 were:

President: David B. Byrne, Jr.
Vice President:  James R. Seale
Secretary/Treasurer: Edwin K. Livingston
Directors:  Wanda D. Devereaux

Floyd Minor
Charles M. Crook
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The Montgomery County Bar Association Pro Bono Pro-
ject honored those lawvers who have contributed most Lo
the success of the project at an awards banquet December 6
at the Sheraton Riverfront.

Judge Godbold and Euel Screws, who accepied for the
mid-size firm winner of Copeland, Franco, Serews & Gill
— Godbold and Screws are former law pariners.

Guest speaker and presenter of the awards was the Hon-
orable John C. Godbold, chief judge of the 11.S. Court of
Appeals for the 11th Circuit.

The Pro Bonoe Project 15 a joint venture of the Legsl
Services Corporation of Alabama (LSCA) and the Monigo-
mery County Bar Association. Coordinated by Robert Rey-
nolds, the project refers indigent clients to private-practice
lawvers who handle the cases — usually a domestic rela-
tions matter — for no fee. The project is funded entirely by
LSCA as part of its private bar involvement program. Las
vear, about 300 cases were closed by lawvers participating
in the project.

Judge Godbold emphasized the professional obligations
and personal satisfactions of lawyers who represent indi-
gent parties in both civil and criminal cases, and he espe
cially encouraged members of the bar to undertake the
challenge of representing clients who are appealing a death
sentence,

About 110 persons attended the banquet, including local
lawyers, officials of LSCA and the Montgomery County Bar
Association, Alabama State Bar president Walter R. Byars
and judges of various state and federal courts.

The dinner ended with Judge Godbold's presentation of
awards (o the lollowing individuals and firms for their
service in supporting the efforts of the project: individual
winner — W. Clark Campbell, Jr., of Azar, Campbell and
Azar; large firm winner — Rushton, Stakely, Johnston &
Garrett; mid-size firm winner — Copeland, Franco, Screws
and Gill; small firm co-winners — Cooper and Cooper, and
Prestwood and Rosser,

The Montgomery County Young Lawyers announced at
its January 8 meeting the election of officers for 1985, Attor-
neys elected are:

James Anderson
Joseph P. Borg
Terry Childers

President:
Vice President:
Secretary/ Treasurer:

The association also announced the election of the attor-
neys to serve on its board, They are as follows:

Anderson

Robert Childers
Jelfrey Long
Laura Crum

Associates:

The Montgomery County Young Lawyers is open for
membership to all attorneys under 37 years of age. General
meetings are held on the second Tuesday of each month
in the trust department conference room, second floor of
First Alabama Bank of Montgomery, 8 Commerce Street.
All attorneys are cordially invited to attend.

Marshall County Bar Association

The Marshall County Bar Association held a regular
meeting in Guntersville January 9; several items of busi-
ness were discussed, and commitiees were appointed for
special local projects.

January 14 the bar association honored retired Judge
Melvin E. Grass by presenting him with a portrait of him-
self to be hung in the Guntersville Courthouse. Grass was
Marshall County's first district judge and served from
1971-1983.

APPLICATIONS SOLICITED FOR
LEGAL SERVICES CORPORATION
BOARD OF DIRECTORS

Applications are now being accepted for eight seats
on the Legal Services Corporation of Alabama’s Board of
Directors to be appointed by the board of bar commis-
sioners. New board members will be seated in July 1985.
There is no compensation for board members, but travel
expenses will be paid.

Applicants must be members in good standing of the
Alabama State Bar, must have a genuine desire to serve
on the board of directors and must agree to attend quar-
terly board meetings in Montgomery.

The bar commissioners are seeking lo appoint
members from a wide variety of legal backgrounds and
from all parts of the state. All interested lawyers, regard-
less of type of practice, and especially women and minor-
ities, are invited 1o apply.

To apply, interested lawyers should submit to Mary
Lyn Pike a letter detailing their qualifications, including a
brief statement of their reasons for wishing to serve on
the board, and their past experience, if any, with the
delivery of legal services to the poor, Applications must
be submitied by May 31, 1985,
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*Bar °Briefs

Justice Maddox honored by As part of the evening's festivi-
former clerks ties, Justice Maddox was presented
with a multi-volume set of his ma-

Also honored recently was Ala- bt
jority opinions.

bama Supreme Court Justice Hugh

:“Hdl:hl:\ Octaber I.. 1';“"'-4. lﬂﬂrkt‘!ﬂ. Iﬂudg{}{}d elﬂc‘ﬂd ].'I'I"E'Siden'l
the fifteenth annmiversary of Justice of LSCA
Maddox's appointment 1o the su- ; _
preme court, and several days be- Mobile lawyer Merceria Ludgood
fore, a group of law clerks who was elected president of the Legal
served under him gathered in SErvices Corporation of Alabama
Montgomery to honor him. board of directors at its December
Former Governor Albert Brewer 15 meeting. |;UL|H‘“HL named to the
appointed Maddox to fill a newly board in April 1982 1-"}' ll}L* Ala-
created position in the court in 1969; bama Lawyers Association, served
prior to his appointment, the supreme 4% board vice president and chair
court was comprised of six asso- of the board’s personnel committee
ciate justices and the chief justice. last year.

Judge George H. Wright, Jr., of the
371h judicial circuit, Opelika, admin-
islers the oath of office 1o McMillan as
family members observe.

MecMillan takes oath of office

Family and friends gathered in
mid-January to honor Henry Ward
"Bucky™ McMillan as he was
sworn in as the newest judge of
the Alabama Court of Criminal
Appeals. MeMillan assumed office
and began his six-year term Janu-
ary 14.

McMillan, a native of Jasper, re-
ceived an undergraduate degree
from the University of Alabama
and law degree from Cumberiand ;
school of Law. He was admitted to LYRET _ RS
the Alabama State Bar in 1980:
McMillan attended Northwestern
Uiniversity School for Prosecuting

.- i - LN ]
Bottom row, left to right: Herman Russomanno; George Grant, Jr.; Justice Hu

Maddox; Virginia Maddox; Ann Grace Nabers, Second row: Beth Jackson, Kay
Widdop, Gregg Everett, Edward Patterson, Merrill Humphries (secretary to

A”::'rﬂc:'r"" g ; : Maddox). Third row: Keith Norman, Honorable Paul Conger, John W. Parker,

Prior to this “IF":“””-. McMillan Clay Humphries, Ray Fitzpatrick, Hendon DeBray, Al Scott. Top row: David
served as executive assistant at- Carroll, Jeff Ash, John Alley, Bud Garikes. Former law ¢lerks not pictured and
torney general and as a state pro- unable to attend the dinner were Shirleyv Dorvough, Pete Burns, John Terry and
secutor from 1980-84, Dion Simms,

The Adabst s Lisrver
[FH]



Elected to other board offices
were Bill Neville of Eufaula, vice:
president; R.L. Raney of Florence,
secretary; and the Rev. Alvin Ha-
milton of Grand Bay, treasurer.

New members appointed to
board of bar examiners

Newly appointed members of
the board of bar examiners of the
Alabama State Bar include Rich-
ard T. Darman of Mobile; Mark
Daniel Maloney of Decatur; and
Laurence D. Vinson, Ir., of Bir-
mingham. The new examiners be-
gan their four-year terms in
February.

Dorman, a native of Mobile, re-
ceived undergraduate and law de-
grees from the Universily of Ala-
bama. He also attended Oxford
University in England and gradu-
ated with a degree in international
law in 1972,

Prior to becoming a partner in
1976 with the Mobile firm of John-
stone, Adams, Howard, Bailey &
Gordon, Dorman was the recipient
of an Office of Economic Oppor-
tunity Reginald Heber Smith

Community Lawyer Fellowship
and worked with the Legal Aid So-
ciety of Madison County.

Maloney received his B.A. from
Harvard University, ].D. from
Vanderbilt University and LL.M.
in taxation from New York
LIniversity,

He has been with the Decatur
firm of Blackburn and Maloney
since 1980,

Maloney has served as president
and secretary of the Morgan
County Bar Association,

Vinson joined the Birmingham

Vinson

law firm of Bradley, Arant, Kose &
White in August 1973 after gradu-
ating from the University of Ala-
bama School of Law, He also re-
ceived his undergraduate degree
from Alabama.

Vinson was a contributor and a
member of the advisory committee
for the pamphlet, “The How,
When & Where of Filing Under
Article 9, Alabama Uniform Com-
mercial Code,” published in 1982
by the secretary of state and the
Alabama Bar Institute for CLE.

He is a native of Gadsden.

COURSES

70

Anticrust Law (Jorde / Sullivan)

Economics and Law (Cooter / Rubinfeld)
Estate Planning and Taxation (Halbach)

Real Property Secured Transactions {Hetland)

UNIVERSITY OF CALIFORNIA, BERKELEY
SCHOOL OF LAW (BOALT HALL)

SUMMER PROGRAM FOR LAWYERS
JUNE 17-21 and 24-28, 1985

The Summer Program offers a mix of concentrated study in various practice specialtics and review of recent
developments in selected areas of the law, Members of the Boalt faculty will offer morning courses which meet
five times per week and afternoon seminars which meet three times per week. Registrants may enroll in either
or both weeks of the Program.

SEMINARS

Administrative Law Developments (Shapiro)

Constitutional Law Developments (Choper / Mishkin)
Estate Planning and Drafting Workshop (Halbach)
Legal Research / Computer Workshop {Berring)

Negotiation Workshop (Hecht)

For further information please call or write:

SUMMER PROGRAM FOR LAWYERS

School of Law (Boalt Hall), University of California, Berkeley, CA 94720
Telephone: (415) 642-5880)
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CLE “News

by Mary Lyn Pike
Assistant Executive Director

The Mandatory CLE Commission
and the Board of Commissioners of the
Alabama State Bar have designated
the following organizations approved
sponsors of continuing legal education
activities for 1985. As required, ap-
proval of their activities is contingent
upon continued adherence to the
standards for course approval, Regula-
tions 4,1.1 through 4.1.13, Rules and
Regulations for Mandatory Continu-
ing Legal Education in Alabama.

Accredited law schools (ABA, AALS)

Administrative Office of Courts — Ala-
bama Judicial College

Alabama Bar Institute for Continuing Le-
gal Education

Alabama Consortium of Legal Services
Programs

Alabama Criminal Defense Lawyers Asso-
clation

Alabama Defense Lawyers Association

Alabama District Attorneys Association

Alabama Lawyers Association

Alabama State Bar and Bar Sections

Alabama Trial Lawyers Association

American Academy of Judicial Education

American Bar Association and Bar Sections

American College of Trial Lawyers

American Law Institute-American Bar As-
sociation Committee on Continuing
Professional Education

Association of Trial Lawyers of America

Birmingham Bar Association

Commercial Law League Fund for Public
Education .

Cumberland Institute for Continuing Le-
gal Education

Defense Research Institute

Federal Bar Association, Montgomery
Chapter

Federal Bar Association, North Alabama
Chapter

The Alabama Lawver

Huntsville-Madison County Bar Association

International Association of Insurance
Counsel

Jefferson County Trial Lawyers Association

Library of Congress-Congressional Research
Service

Maritime Law Association

Mobile Bar Association

Montgomery County Bar Association

Montgomery County Trial Lawyers Asso-

clation

National Association of Bond Lawyers

National Bar Association

National College of District Attorneys

National College of Juvenile Justice

National District Attorneys Association

“President’s

“Page
(Contlinueed from page 60

Lawyers are not like plumbers; law-
vers are professionals. Yet we are in
danger of becoming just an ordinary
trade, measuring cur success solely by
profits. Some lawyers have employed
the tools of big business, i.e. advertis-
ing. While the United States Supreme
Court has upheld the constitutional
right of lawyers to engage in advertis-
ing which is not false or misleading, no
one has ever said advertising by law-
yers is professional or ethical, [ submit
to you it is neither.

Professionalism is synonymous with
independence. This professionalism
and independence of lawyers can and,
unless we act now, will incur the inter-
ference of and be compromised by gov-
ernment regulation and restructur-

National Health Lawyers Association

National Institute for Trial Advocacy

National Judicial College

National Organization of Social Security
Claimants’ Representatives

National Rural Electric Cooperative Asso-
ciation, Legal Division

Patent Resources Group, Inc.

Practising Law Institute

Southwestern Legal Foundation

Transportation Lawyers Association

Trial Lawvers Association of Madison
County

Tuscaloosa County Bar Association

Tuscaloosa Trial Lawyers Association

ing. If the trend towards profit leads to
lawyers excluding services to the pub-
lic, government regulation and restruc-
turing are inevitable.

If we drift more from a learned pro-
fession, away from public service, into
the realm of a profit-oriented trade or
business, lawyers are in danger of los-
ing their monopoly on providing legal
expertise, Not only will lawvers lose,
the right of the public to competent
legal representation likewise will be
lost.

Theodore Roosevelt said: “Every man
owes some of his time to the upbuild-
ing of the profession to which he
belongs."

I urge each member of the Alabama
State Bar to pay your professional dues
— devote your best efforts to the up-
building of our legal profession as a
frrafession. O

— Walter R. Byars
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Withholding Orders for
Child Support: A
Substantial
Improvement

The collection of delinquent as well
as future child support payments al-
ways has been a difficult problem both
for the parent entitled to receive sup-
port and the lawyer who represents
the parent. This problem results in
part from the lack of an effective legal
mechanism ensuring child support will
be paid timely and in full. The Ala-
- bama legislature recently armed law-
yers with a method that, though not
perfect; greatly increases the chance of
collecting the maximum amount on a
regular basis. On May 29, 1984, Act
84-445, the Withholding Order for Child
Support Act, became effective. This
act is codified at sections 30:3-60 to 71

of the Alabama Code (Supp. 1984).

Courts may now issue an Income With-
holding Order, similar in application to
a garnishment, requiring employers to

deduct child support payments from

the salary due an employee to satisfy
any delinquent amount and (o collect
future payments as they fall due. How
the need for the act arose, the opera-

tion of the act and some of the ques.

tions the act leaves unanswered will be
discussed in this article.

Need for Change

Why did we need another method for
collecting child support payments?
Judges. lawyers and persons entitled io

receive support long have realized the.
existing remedies for collecting delin- -

guent support often were ineffective.
Once a decree ordering supporl pay-
ments is entered, most clients feel they
are home free. Lawvers know the sad
truth is, at least in many cases, the

by
J. Noah Funderburg

battle has just begun. While a number
of parents faithfully pay their court-
ordered support, many do not. A large
percentage of these parents pay either
inconsistently or not at all. Another
aspect of the problem in collecting
child support is courts have lacked the
power to ensure future child support
payments are made; the courts were
limited to taking action only after a
parent became delinguent in support
payments.

Generally, the arsenal available to
collect child support arrearages in-
cluded a contempt of court action, levy
and execution on real and personal
property and garnishments. Each me-
thod has problems limiting their use-
fulness in collecting the arrearages,
and none provideés a method for collect-
ing future child support payments.:

How Withholding Orde rs Wark
Withholdingorders conceptually are

akin togarnishments. Thevreguire an

employer to deduct sums from the
earnings of an emplovee and pay this
money over 1o the court for distribu-
tion to the person entitled to the sup-
port. Withholding orders do not re-
place garnishments. Garmshments still
can be used to collect child support
arrearages subject to certain exemp-
tions. The major differences between
withholding orders and garnishments
are the amounts that can be collected
and the ability to collect future support
payments on a continuous basis.
A-discussion of the operation-of
withholding orders requires an under-
standing of the definition of terms
used in the act, The person obligated to
make child stpport payments ig known
s the “obligor.” The “obligee” is any
person entitled toreceive child support
and specifically includes the Depart-
ment-of Pensions and Recumy when
that agemy is entitled to receive sup-
port owed 1o a parent. Since persons
other than parents are given custody of

). Noah .Fmrdfrbrug presently serves as associale
Cdirector of the University of Alabama School of Law
~ Clinical Program. He is a 1977
; =Umw.ﬂn‘v of Alabama School uf Law and was ad-
’m‘r’lﬂd do the bar that same vear.

graduale of the
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children and are entitled to receive
support, the term obligee includes these
persons.

Withholding orders are authorized
either as part of any decree including
an order for the payment of child sup-
port or as an independent action for
collection of past due and future child
support payments. The independent
action can be used only if a court order
requiring child support payments pre-
viously has been issued.

All court decrees inany way involv-
ing an order for the payment of child
support must include a withholding
order. The act specifically states:

ia) Any provision of section 8521 to the
contrary notwithstanding, any original
decree, judgment, or order 1ssued by a
court of this state for the payment of
support, any decree or judgment en-
tered pursuant to a petition to modify
an original decree or award of support,
any decree or judgment of contempt of
court for failure to pay support as pre-
viously ordered by a court of this state
or any decree or judgment for criminal
or civil nonsupport shall include as a
separate section a withholding order . ..
§30-3-61 Code of Alabama (1975)
emphasis added).

Note the language of the act is man-
datory. Obviously the legislature in-
tended withholding orders be applied
consistently, removing the judge's dis-
cretion from the decision of when to
apply this remedy. The withholding
order sets the amount of child support
due the obligee, and the employer of
the obligar then is required to withhold
this amount from the obligor's salary
or wages. The act slates the employer
shall pay the amount to the clerk of the
court or to DPS. The best practice
probably would be to have the sums
paid to the clerk of the court for distri-
bution either to the obligee or to DPS.
This ensures accurate records of pay-
ments are kept and centralizes the lo-
cation of payvment records in the clerk's
office.

One obvious drawback to the with-
holding order is the burden on employ-
ers to make deductions. [t also places
obligors willing to make their pay-
ments voluntarily in the same situa-
tion as obligors unwilling. To avoid
these problems, section 30-3-61(c) pro-
vides the withholding order included
as part of a decree will not be served on
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the employer and will not take effect
until an obligor becomes delinquent in
child support payments in an amount
equal to one month's support obliga-
tion. This should provide an incentive
to obligors to make support payvments
voluntarily to avoid the forced deduc
tions, It also removes the burden on
emplovers in keeping records and mak-
ing the deductions for those obligors
who keep their payments current. The
act provides the obligor may request
the withholding order take effect at an
earlier date, and the court may in its
discretion order it take effect at an ear-
lier date.

A withholding order as an independ-
ent action may be instituted by the
obligee or the district attorney (for
nonsupport cases) or DPS (in cases in
which it is entitled to receive the sup-
port payvments). This use of a with-
holding order 15 available in cases in
which a previous order of support has
been entered and the obligor is delin-
quent in support payments. The obli-
gor 15 served with a summons and a
copy of the petition and then is entitled
to a hearing before the entry of the
withholding order. One variance from
the procedures available under the Ala-
bama Rules of Civil Procedure has
been added by this section. Service of
the summons and petition on the obli-
gor may be obtained by first-class mail
in addition to the other methods of ser-
vice provided by the rules. This statute
is silent on the question whether a re-
sponsive pleading is required to the pe-
tition. Until this issue is resolved, the
better practice is Lo file an answer to
avoid the possibility of default. Since
the statute states the obligor must
“have an opportunity to be heard at a
hearing set for this purpose,” a default
apparently should not be taken with-
out the setting of a hearing. If it finds
previously erdered payments are de-
linquent, the court then issues a with-
holding order. The withholding order
allocates the amount withheld between
the continuing support obligation and
the accumulated arrearage. The effect
of this use of withholding will be to
ensure both future support payments
are made on a regular basis and the
arrearage 1s paid through an additional
increment above the future support.
As with the withholding order as part

of a decree, this withholding order re-
quires the employer to withheold the
court-ordered amounts on a regular
basis from the obligor's salary or wages
and to pay this amount monthly to the
clerk of the court or to DPS.

Limitation on the
Amount Collectible

One substantial feature of the act is
found in section 30-3-67, adopting the
federal limitation on garnishments
1ssued to enforce support obligations
by 15 U.S.C. 1673(b) (2). Unlike the
Alabama garnishment limitations, the
[ederal limitation is not a {ixed amount,
If the obligor is supporting a second
family, the amount collectible 1s 500, of
weekly disposable earnings; if not, then
6O of the person’s weekly disposable
earnings may be collected. When the
garnishment is for support more than
12 weeks past due, the above percent-
ages increase to 55% and 65'%. Lawyers
cannot expect to obtain the maximum
percentage in every case because the
court has discretion to order collection
at less than the maximum rate,

The real advantage of this increase
in limitations is to allow the collection
of more substantial arrearages. Pre-
viously, an obligor who owed as much
as 40% of disposable earnings in cur-
rent support was exempt from paying
arrearages because of the 40% maxi-
mum seét by the Continuing Garnish-
ment Act. Obviously, subjecting an
abnormally large amount of net earn-
ings to garnishment may prove sell-
defeating if it results in the obligor
quitting work to escape the withhold-
ing order, The temptation to collect as
much as possible in the shortest period
of time may prove more harmful than
helpful. The psychological value gained
by the increase in limitations is.if an
obligor knows a lawver has the ability
to collect the majority of every pay-
check, then the likelihood of compliance
by the obligor should be enhanced.

Good News Yes,
Bad News Mavhe

Aswithall new legislation, the With-
holding Order Act has some good news
and some bad news. Let us look at
some of the good news first,

Withholding orders apparently will
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open up one new area for the collection
of child support delinquencies. The sal-
aries of public officials and employees
have been subject to garnishments
based only on judgments ex conlracty
by virtue of section 6-6-482 Ala. Code
1975. The Alabama Supreme Court
ruled a judgment for delinquent child
supporl in ex delicto rather than ex con-
tractw. In Knigh! v. Knight, 409 So, 2d
432 (Ala. Civ, App. 1982), the court
held public officials and emplovees
were exempt from support-based gar-
nishment orders, The court in Knigh!
acknowledged marriage was a civil
contract, but also found payments of
maintenance or support arose from a
duty to support imposed by the mar-
riagecontract. A failure Lo pay alimony
or child support was thus a breach of
duty as opposed to a breach of promise.
This makes a judgment for delinquent
child support a judgment in tort, pre-
venting the use of garmishment to col-
lect child support [rom public officials
or employees,

The legislature did not address di-
rectly the question whether the With-
holding Order Act would supercede
section 6-6-482, One argument for al-
lowing withholding orders against
public officials and employees is a
withholding order 18 not a garnish-
ment and therefore section 6:6-482 does
not apply. A more compelling argu-
ment is found in the language of the act
itself. Emplover 1s defined as “any per-
son, business, corporation, partnership,
company, firm or unit of municipal,
county, state or federal government,” §
30-3-60(5) Ala. Code 1975, All withhold-
ing orders, whether incorporated in a
decree of support or resulting from an
independent action, will order “any
emplover to withhold and pay to the
clerk the amount set out in the order.”
The withholding order in both situa-
tions also is binding “upon any em-
ployer upon whom it is served.” The
clear language of the statute indicates
all mumicipal, county and stale gov-
ernments are included in the coverage
of the act. Resistance to inclusion by
these entities from a policy standpaint
would be unwise. The collection of
child support has become a hol issue,
and acceptance of withholding orders
to collect child support from public of-
ficials and employvees provides a con-

i

vement method to correct what has
been an unfortunate discrepancy in
the law,

Another piece of good news is with-
holding orders take precedence over
any other notice of garnishment served
on the obligor’s employer. This prior-
ity eliminates the problem of standing
in line with other creditors to collect a
support arrearage. In an opimon dated
October 2, 1984, the attorney general
stated a withholding order would take
priority over any notice of garnish-
menl “issued at any tume prior Lo, con-
temporaneous with, or subsequent to
the withholding order.” This interpre-
tation is consistent with the clear lan-
guage of the statute and puts with-
holding orders first in hine. This same
section also contains a bit of bad news
for attorneys representing the obligee.
When an attorney receives a court:
awarded fee, one of the more effective
means of collection has been by gar-
nishment. The act does not affect the
garnishment limit for the collection of
other debts, such as attorney’s fees, so
the 25% limitation imposed by section

to an immediately effective withhold-
ing order and the amount withheld ex-
ceeds 25% of the obligor's income, the
attorney seeking payment of the fee
cannot have redress by garnishment.
If chald support payments consume al
least 25% of the obligor’s income and
the withholding order remains in ef-
fect until the youngest child reaches
majority, the attorney may be waiting
a long time to recoup the fee. This also
raises the issue of defensive use of
withholding orders. If the obligor has a
substantial number of unsecured debts,
agreeing Lo have a withholding order
placed into effect immediately will pre-
vent unsecured creditors from obtain-
ing payment by garnishment, but will
not affect their ability to obtain
judgment.

The bad news arising from the With-
holding Order Act is the question it
leaves unanswered. The seriousness
of these problems will depend upon the
construction given the statute by local
judges and eventual interpretation by
the appellate courts.

The creation of the new and inde-
6-10-7 still applies. If the obligor agrees

shatter everything.

a difference,

Imagine:
You're about to erect a
spectacular new office tower.

There's just one small hitch.

The site for the monumental new office building seemed
perfect. Except for one thing. The company preferred not to
have a train running through the lobby.

But a railroad held a right of way across the property, and
train tracks were scattered over part of an otherwise
picturesque scene. A number of other problems threatened to

They didn’t. Because Commonwealth worked with counsel
and representatives from the rallroad. the city and the .
company to keep things on the track. So the building—instead
of the 5 o'clock express—arrived right on schedule,

Whether your preject is an office building that’s
stretching skyward. or a single-family home that’s sitting
pretty. call Commonwealth. Our service really can make

We turn obstacles into opportunities.

COMMONWEALTH LAND’
TITLE INSURANCE COMPANTY
A Refuance Croup Holdings Corrganry
164 St, Francis Street - P.0. Box 2265
Mobile, AL 36652 . (205) 433-2534
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pendent remedy in section 30-3-62 ap-
pears helpful in providing attorneys
with a separate method to seck collec-
tion of support without using a con-
tempt of court action. Since section 30-
3-61 provides all orders henceforth
issued in contempt cases must include
a withholding order, why do we need a
separate remedy? Lawyers are not
prone to scoff at additional means of
getting into court, but what does sec-
tion 30-3-62 provide that section 30-3-
61 does not? The answer may be noth-
ing, but a question lurks that may
greatly affect withholding order prac-
tice. Section 30-3-62 specifically states
when a withholding order is sought as
an independent remedy, the order will
state the amount to be collected to pay
continuing support and may require
an amount be applied toward the ar-
rearage. Section 30-3-61 requires a with-
holding order in all contempt of court
cases, but it does not say whether the
withholding order can be used to col-
lect arrearages as well as future sup-
port. Not allowing a withholding order
to have this effect in contempt of court
actions seems impractical, especially
in light of the provisions of section 30-
362 permitting collection of arrear-
ages as well as continuous support.
The second and major distinction
between the two sections of the act is
the provision in section 30-3-61(c) gen-
erally requiring the withholding order
not be served on the employer until the
obligor becomes delinquent the equi-
valent of one month's support. Section
30-3-62 does not contain a similar pro-
vision. Arguably, the withholding
order obtained through an independ-
ent action could be placed into effect
immediately. Lawyers may be able to
choose between the withholding order
as part of a contempt action and as an
independent action in trying to obtain
immediate collection for the obligee.
When a withholding order is issued as
part of a contempt of court action, the
court should be agreeable to ordering
the decree to take effect immediately
since the obligor has already shown by
past conduct an unwillingness to val-
untarily pay child support. A final reso-
lution may be reached by reading sec-
tion 30-3-62 in pari materia with sec-
tion 30-3-61 to allow both sections to
act similarly in arrearage collections.
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The act also creates an ambiguity
that may be deemed bad news in the
collection of alimony. The collection of
alimony payments has been subject to
the same problems as that of collecting
child support. The ambiguity occurred
when the legislature defined obligor as
“any person ordered by the court to
make periodic payments for the benefit
and support of another person or minor
child’" (emphasis added). Upon seeing
the language “support of another per-
son,” the thought immediately occurs
alimony may also be collected by with-
holding orders. A closer reading of the
act dispels that possibility. The term
“support” is limited 1o “support of a
minor child,” and the title of the act is
Withholding Order for Child Support.
Since the act makes no further men-
tion of alimony or support of another
person, what the legislature intended
by the language “'support of another
person” is unclear. This may make for
some interesting litigation in the fu-
ture, but apparently alimony cannot be
included in withholding orders.

A last bit of bad news is not the fault
of the act, but is the fault of human
nature. Withholding orders cannot pre-
vent an obligor from changing jobs to
avoid paying child support in this
manner. To that extent, withholding
orders are not more effective than gar-
nishments have been in the past. The
obligor will be required to notify the
court of any changes in employment
and provide the court with the ad-
dress of the new employer. The failure
of the obligor to notify the court of this
change will subject him to contempt of
court, so additional firepower will be
added to the arsenal. Employers may
advise the court of the change in em-
plovment and this should eccasionally
assist in keeping up with the obhigors.
Once the clerk of the court receives
notice of a change in employment, a
new withholding order will be issued,
which the new employer must ac-
knowledge within 14 days of receipt.
This will help reduce the burden on
the obligee in filing repetitive papers
with the court to ensure continued re-
ceipt of support. Certain gaps in pay-
ments obviously will occur when the
obligor changes jobs. First, the clerk
will have to receive notice of the change
of employment and then issue the

withholding order to the new employer.
The withholding order becomes bind-
ing on the new employer 14 days after
service on the employer, creating a
two-week gap in payments. The act is
silent on collecting the payments
missed during this period. The act also
is silent on how the obligee can collect
the arrearage accrued before a with-
holding order initially went into effect.
The statute provides the withholding
order generally will not be served onan
employer until the obligor becomes de-
linquent in an amount equal to one
month's support obligation. If the obli-
gor does fail to make payments, a sim-
ple affidavit filed with the court re-
questing the withholding order be
served immediately on the obligor's
employer should suffice. The act does
not, however, authorize the collection
of the arrearage accrued during this
one-month period. The remedies of
contempt of court or a withholding
order as an independent action are
available and may be the only solu-
tions to this problem. This gap in pay-
ments and other problems raised here
need legislative attention.
Conclusion

The Withholding Order Act is not a
panacea for all problems existing in
the collection of child support. It is,
however, a substantial improvement
over former methods for collection.
The act cannot overcome the skill of
some parents in avoiding the obliga-
tions, but it does make avoidance more
difficult. Most importantly, it shifts
the burden of collection away from the
parent entitled to support and places it
on the parent obligated to pay. A few
wrinkles need to be smoothed out to
ensure clear and consistent applica-
tion of the provisions of the act, but
these wrinkles are far outweighed by
the advantages this act provides. 0O

FOOTNOTES

'Aln. Coxle § 6-10-2. Prior to 1980 the exemplion
was 52,000,

“Ala. Code § 6-10-6. Prior to 1980 the exemption
was $1,000,

Authoreed by 42 US.C. 653 and operated in
Alabama by the Department of Pensions. The
parent entitled to support must provide the so-
cial security number of the obligated parent
and pay a {ee for use of the service. The obli-
gated parent’s place of employment 18 nscer-
tained by tracing the earnings reported o the
Social Security Administration.



~About Members,
cAmong Firms

About Members

John G. Bookout was named
president of Woodmen of the World
Life Insurance Society January 5 at a
special meeting of its board of direc:
tors. A native of Birmingham and
resident of Montgomery for 22 years,
Bookout moved to Omaha, Nebraska,
three years ago to assume the duties
of director, vice president and general
counsel of the Woodmen.

He earned his undergraduate and
law degrees from the University of

Alabama and formerly served as de-

puty attorney general, insurance
commissioner and judge of the Ala-
bama Court of Criminal Appeals be-
fore retiring from state service in
early 1982,

John B. Givhan is among [ive
new Samford University board of
trustee members elected by recent ac-
tion of the Alabama Baptist State
Convention. A partner in the Andalu-
sia law firm of Albrittons and Giv-
han, Givhan is a 1972 graduate of
Samford's Cumberiand School of
Law. He holds a bachelor of science
degree from Auburn University.,

David C. Howland has joined the
legal department of United States
Pipe & Foundry Company/Jim Wal-
ter Resources, Inc. as staff attorney.
His office is located at 3300 First
Avenue North, Birmingham, Ala-
bama 35202, Prior to his association
with U.S. Pipe/Jim Walter Resources,
Howland has been in the partnership
of Davis & Howland in Birmingham.

T

Harold D. Rice, formerly in pri-
vate practice in the eastern area of
Birmingham, has joined the legal de-
partment of Jim Walter Resources,
Inc. as staff attorney for its mining
division in Brookwood, Alabama.

Among Firms

The law firm of Hare, Wynn,
Newell & Newton is pleased to an-
nounce H. Thomas Heflin, Jr., and
S. Greg Burge have become asso-
ciated with the firm. Offices are lo-
cated at 700 City Federal Building,
Birmingham, Alabama 35203. Phone
328-5330.

Robert G. Robison and An-
thony R. Livingston are pleased to
announce the formation of a firm for
the general practice of law under the
name of Robison and Livingston,
with offices located at 475 College
Street, P.0O. Box 86, Newton, Ala-
bama 36352,

Michael J. Bellamy and Mari-
lyn C. Newhouse of Phenix City,
Alabama, announce the formation of
a partnership for the general practice
of law. Ms. Newhouse has been asso-
ciated with Mr. Bellamy's office at
1403 Broad Street since 1982 and 15 a
former LSCA specialist attorney.

John W, Gibson and V. Lee Pel-
frey, Jr., are pleased to announce the
formation of their partnership for the
practice of law under the firm name
Gibson and Pelfrey. Offices are lo-
cated at 309 West Madison Street,
P.O. Box 488, Troy, Alabama 36081,

Wilson, Pumroy & Bryan, at-
torneys at law, are pleased to an-
nounce Bruce Adams, formerly an
associate, has become a partner. The
firm will continue in the general
practice of law under the name Wil-
son, Pumroy, Brvan & Adams,
with offices located at 1431 Leightor.
Avenue, P.O. Box 2333, Anniston, Ala-
bama 36202, Phone 2364222,

The law firm of Brown, Hud-
gens, Richardson, P.C,, is pleased
to announce Benjamin H. Brooks,
111; Mark E. Spear; R. Alan Alex-
ander and David A. Hamby have
become associated with the firm, and
Robert P. Denniston has become
of counsel to the firm. The firm also
takes great pleasure in announcing
the relocation of their offices to 1495
University Boulevard, P.O. Box
16818, Mobile, Alabama 36616,

The law firm of Smith & Taylor
is pleased to announce Thomas S.
Spires has become an associate of
the firm. Offices are located at Suite
1212, Brown-Marx Towers, Bir-
mingham, Alabama 35203. Phone
2512565,

The law firm of Spain, Gillon, Ri-
ley, Tate & Etheredge takes plea-
sure in announcing J. Birch Bow-
dre, Ann McMahan Perry, John
Mark Hart and Glenn E. Estess,
Jr., have become members of the
firm, and Deborah A. Pickens has
become associated with the firm, Of-
fices are located at 1700 John A. Hand
Building, Birmingham, Alabama
35203,
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The law firm of Lyons, Pipes
and Cook takes pleasure in an-
nouncing Charles L. Miller, Jr.,
and W. David Johnson, Jr., have
become associated with the firm. Of-
fices are located at Two North Royal
Street, Mobile, Alabama 36652,

Hand, Arendall, Bedsole,
Greaves & Johnston, 30th Floor,
First National Bank Building, Mobile,
Alabama, takes pleasure in announc-
ing Jack Edwards, Davis Carr
and R. Preston Bolt, Jr., have be-
come members of the firm.

The law firm of Johnstone,
Adams, Howard, Bailey and
Gordon takes pleasure in announc-
ing Alan C. Christian has become a
member of the firm, and Bruce P.
Ely, David R. Peeler and Peter S.
Mackey have joined the firm as
associates,

Herman Watson, Jr., Robert C.
Gammons and Michael L. Fees
have joined together in the practice of
law under the firm name of Watson,
Gammons & Fees, P.C. Active
lawyers are Herman Watson, Jr.,
Robert C. Gammons, Michael L.
Fees and Douglas J. Fees. Offices
are located at 107 North Side Square,
P.0). Box 46, Huntsville, Alabama
35804,

Ross Diamond, II1; Francis E.
Leon, Jr.; and James F, Barter,
Jr., are pleased to announce the con-
tinuation of their practice of law as
Diamond, Leon & Barter. Offices
are located at 62 North Royal Street,
Mobile, Alabama 36602, Phone
432-3362.

James W. May and Sharon R,
Hoiles are pleased to announce their
association for the general practice of
law. Offices are located in E Building
Professional Court, 224 West Nine-
teenth Avenue, P.O. Drawer 2326,
Gulf Shores, Alabama 36542, Phone
O968-4757.

Pennington, McCleave & Pat-
terson, attorneys at law, take plea-
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sure in announcing the relocation of
their offices to 113 South Dearborn
Street, Mobile, Alabama 36602.
Phone 432-1656.

The law firm of Watts, Salmon,
Roberts, Manning & Noojin is
pleased to announce Frederick L.
Fohrell and Scott E. Ludwig have
become associated with the firm. Of-

fices are located at 102 West Clinton,

Suite 200, P.O. Box 287, Huntsville,
Alabama 35801, Phone 533-3500,

Salem N. Resha, Jr., attorney at

law, announces the removal of his of-

fices to 2205 Morris Avenue, Bir-
mingham, Alabama 35203. Phone
251-6666,

The law firm of McPhillips &
DeBardelaben announces that
Frank H. Hawthorne, Jr. has be-

come a partner of the firm and the
firm name is now McPhillips, De-
Bardelaben & Hawthorne. The
firm offices are located at 516 South
Perry Street, Montgomery 36104,
Phone (205) 262-1911.

The firm of Otts & Moore an-
nounces Michael D. Godwin has
become a partner in the firm, and the
firm name has been changed to Otts,
Moore & Godwin. Offices are at
401 Evergreen Avenue, Brewton, 36426,

David B. Cauthen is pleased to
announce his son, Britt Cauthen, is
now associated with him in the prac-
tice of law. The firm offices are located
at 217 East Moulton Street, P.O. Box
1702, Decatur, Alabama 35602, Phone
a03-1691,

WE WANT YOU TO 3
JOIN OUR SPEAKERS BUREAU!

The Committee on Lawyer Public Relations, Information and
Media Relations is instituting a statewide speaker’s bureau to

provide speakers for civic organizations, schools, churches and
other interested groups. The committee will compile a list of all
lawvers in the state who are interested in serving on the speak-
er's bureau and will endeavor to provide speakers from the same
community or general area from which a request for a speaker is
received. All requests will be handled through the Alabara State
Bar Headquarters. If you are interested in serving as a member
of the speaker's bureau please fill out the following form and re-
turn it to the Alabama State Bar, P.O. Box 4156, Montgomery,
Alabama 36101,

— ——

SPEAKER'S BUREAU APPLICATION
Name I

Firm Name (if applicable)
Address

City State Zip |

Telephone

Please list subjects on which vou are willing to speal: [
1) I

2) |

3) {
i




Copeland, Franco, Screws &
Gill, P.A., is pleased to announce E.
Terry Brown and James M. Ed-
wards, former associates, have he
come members of the firm, and Lee
H. Copeland and Truman M.
Hobbs, Jr., have become associates
of the firm. They announce the tem-
porary move of their offices to 804
South Perry Street, Montgomery, Al-
abama 36104,

George E. Trawick and Ray T.
Kennington, of Trawick and
Kennington, Attorneys, P.C,, take
pleasure in announcing George
Howard Trawick is now a share-
holder of the firm. Offices are located
at Clio Road, North, Ariton, Alabama
36311, Phone Ariton 762-2356 or
Ozark 774-3175.

The law firm of Rosen, Har-
wood, Cook & Sledge, P.A., is
pleased to announce H, Edward
Persons and W. Perry Webl have
become associates of the firm. Offices
are located at 1020 Lurleen Wallace

Boulevard, North, Tuscaloosa, Ala-
bama 35403, Phone 345-5440.

The law firm of Culp & Johnson
is pleased to announce Millard L.
Jones has become a member of the
firm. Offices are in the Rhodes Pro-
fessional Building, 2956 Rhodes Cir-
cle, Birmingham, Alabama 35205.
Phone 933-8383,

David Chip Schwartz, attorney
at law, announces the association of
Mark A. Duncan in the practice of
law under the firm name of Law Of-
fices of David Chip Schwartz. Of-
fices are located in The Bradford
Building, 2025 Second Avenue North,
Birmingham, Alabama 35203, Phone
326-0591,

Michael G, Graffeo, formerly
with the firm of McMillan & Sprat-
ling, announces the opening of his of-
fice for the general practice of law at
301 Title Building, Birmingham, Ala-
bama 35203. Phone 252-1146,

Representative in your area.

ALABAMA BAR INSTITUTE FOR
CONTINUING LEGAL EDUCATION

24th ANNUAL TAX SEMINAR

May 10, 11, 1985

Marriotn s Grand Hotel,
Foint Clear, Alabama

For further informmion:
P.0. Box CL

University, AL 15486
205/ 348-6230

Richard Wilson
& Associates

Registered
Professional
Court Reporters

132 Adams Avenue
Maontgomery, Alabama 36104

264-6433

Where there’s a will...
Now there’s an easier way.

AmSouth Bank's new Will and Trust Form Book ﬁrou'sdes a complete and
up-to-date compilation of will and trust forms to mal
faster. In addition, extensive commentaries are helpful in the design and
implementation of various estate plans. These forms reflect ERTA, TEFRA
and recent revisions in the Alabama Probate Code and will be updated
periodically to insure continuing accuracy:

To order your set of Will and Trust Form Books, send your check for
$95.00 payable to AmSouth Bank N.A. to the Trust Division at any of the
addresses below, or contact the AmSouth Estate and Trust Planning

e your job easier and

AmSouth Bank N.A.  AmSouth Bank N.A
P O. Box 1128 P O. Box 389
Anniston, AL 35201 Gadsden, AL 35902
236-8241 543-3000

AmSouth Bank N.A AmSouth Bank M.A
P O. Box 11426 P. Q. Box 507
Birmingham, AL 35202 Huntsville, AL 35804
326-5390 AmSouth Bank N.A
AmSouth Bank N.A. P O. Box 1628

P O. Box 1488 Mobile, AL 36629
Decatur, AL 35601 B94-1575

s AmSouth Bank N.A
AmSouth Bank N.A P. O. Drawer 431

P. Q. Box 1150 Montgomery, AL 36101
Daothan, AL 36302 834-9500

7932121
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“Young

y the time this article goes to

press the 1984-85 year of the

Alabama Young Lawyers’ Sec-
tion will be three-quarters completed.
Much has been accomplished thus far;
the YLS has been extremely busy con-
ducting projects of benefit to the YLS
of the state bar, to the various profes-
sions throughout the state of Alabama,
to the youth and to the state bar itself.
Briefly, let me bring you up todate on
these particular activities.

In February 1985, the YLS sent sev-
eral representatives to the Young Law-
yers' Division of the American Bar As-
sociation's Midyear Meeting held in
Detroit, Ron Davis of Tuscaloosa and
Bent Owens of Birmingham represented
the voung lawyers there, along with
Edmon McKinley who attended in his
capacity as district representative for
Alabama and Georgia. Ron, Bent and
Edmon attended numerous mectings
designed to acquaint them with activi-
ties being conducted by other Young
Lawyers' Sections across the nation.
Each brought back expertise used to
better the section and increase ils ac-
tivities in the future.

In March 1985, Randy Reaves of
Montgomery, with the assistance of
the YLS, sponsored the Annual Con-
ference on the Professions. This year's
conference was held in Gull Shores
and, as usual, was a tremendous suc
cess, Professions such as nursing, phar-

The Alabanmu Lawyer

“Lawyers’
Section

macy, law and medicine were repre-
sented. Each individual participated in

by Robert T. Meadows 111
YLS President

“ .. the state YLS
stands ready,
willing and able
to assist any local
Young Lawyers’
Sections who have
a need.”

a seminar designed to update him or

her on new legal requirements in spe-
cific areas of practice and to promote
the relationship between the lawyers
of the state of Alabama and various
other professions.

Another project sponsored with the
assistance of the YLS occurred at the
Annual Midyear Meeting of the Ala-
bama Bar Association held in Mont-
gomery March 1 and 2. The first an-
nual Midyear Interviewing Conference
was co-sponsored by the University of
Alabama School of Law, the Cumber-
land University School of Law and the
Alabama YLS. This particular confer-
ence was designed to bring together, at
a mutually convenient place and time,
pruspective second- and third-year law
students and law firms who were in

the market for such students. This
vear's program was a huge success. |
hope this conference becomes a per-
manent part of the midyear meeting.
Credit goes to Penny Parker, place-
ment director at the University of Ala-
bama School of Law, and 1o Jeanette
Rader and Sylvia Hollowell of the Place-
ment Office at Cumberland University.

The Annual Sandestin Seminar spon-
sored by the YLS will be held in mid-
May in Sandestin. This seminar has
become one of the best attended and
best received of any sponsored in Ala-
bama, This year's seminar promises to
be no exception, A large turnout of
young lawyers and other lawyers is
expected, Caine O'Rear and Charlie
Mixon of Mobile, who team up to put
on this seminar, should be encouraged
and congratulated by all who plan to
attend, Those of you who have not
made plans to attend should do so as
s00n as possible,

The YLS' 1984-85 year is fast draw:
ing to a close, It will be culminated by
the annual meeting held in Huntsville
in July. All of you should make plans to
attend this particular convention as il
promises to be one of the best in recent
years.

Finally, the state YLS stands ready,
willing and able to assist any local
Young Lawyers' Sections who have a
need. Contact me or Bernie Brannan in
Montgomery for assistance. O



he Council of the Alabama

Law Institute approved the

drafting committee's proposed
revision of Alabama’s Eminent Domain
Code after first making several amend-
ments.

Maurice Bishop served as chairman
of the committee from 1978 until his
death in June 1982, This revision re-
flects his insight and scholarly guid-
ance,

Mr. Bishop, in his introductory re-
marks to the Eminent Domain Code,
said: "It is estimated approximately
100,000 1and parcels are being acquired
annually for public purposes in this
country involving a cost in excess of
$1.5 billion and that this volume will
increase in this new decade of the '80s,
One of the reasons is today there are
over 200 million Americans, and ap-
proximately 75 million new Americans
will be added before the turn of the
century, In 40 years, there will be 400
million Americans. They will require
public works and community facilities
of all kinds, involving the acquisition
of private property for public use. Con-
fronted with these facts, it appears
timely and in the public interest that to
the best of our ability we make certain
the procedures for acquisition keep
pace with this exploding development.
Should the members of any profession
fail to develop, improve and expand,
their destiny is atrophy and defeat.

“Prior studies and suggested revi-
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by Robert L. McCurley, Jr.

sions of eminent domain statutes have
not been enacted for various reasons,
perhaps because sufficient considera-
tion was not given Lo the multiple in-
terests involved and affected. The
present committee, through many con-
ferences and extended debates, has
sought to inject and resolve all
interests.”

The present Eminent Domain Law
was enacted piecemeal over the past
100 years by the Alabama Legislature
and is found in Sections 18-1-1 through
18-1-32 Alabama Code. This proposed
law follows the draft of the Uniform
Eminent Domain Code as drafted by
the National Conference of Commis-
sioners of Uniform State Laws and
takes into account prior revisions sug:
gested in Alabama, including those of
an earlier code committee of the Ala-
bama Bar, and recommendations from
attorneys, judges, appraisers and prop-
erty owners have been incorporated
into the code recommended by the
committee,

The proposed code is composed of 15
articles and includes definitions, pro-
ceedings before condemnation, com-
mencement of the action by the con-
demnor, the defendant’s response, the
procedure for determining just com-
pensation including compensation
standards, evidence, judgment and
post-judgment procedure. Virtually all
of our present law remains in effect
and has been repositioned to include

them in this code. There has been no
change as to the authority to condemn,

In addition to Maurice E. Bishop, the
drafting committee consisted of: Ge-
rald D, Colvin, Jr., Birmingham; Ed-
ward S, Allen, Birmingham; Michael
FF. Ford, Tuscumbia; Andrew J]. Gen-
try, Jr., Auburn; Henry Graham, Bir-
mingham; Professor Tom Jones, Uni-
versity of Alabama School of Law; HJ.
Lewis, Clanton; Bert Nettles, Mobile;
G. William Noble, Birmingham: Judge
Joseph D. Phelps, Montgomery; Ko
maine S. Scott, Jr., Birmingham; AJ.
Coleman, Decatur; and Samuel L.
Stockman, Mobile, O

Roberl L. McCurley, Jr., direclor
of the Alabama Law Institute, re-
ceived s B.5, and LI B. degrees
from the Universily of Alabama.
Inn this regnedar columan, Mr. MeCur-
liy will keeepy us wpelated on legisla-
fon of fnleves! and imporfance lo
Alabama atforneys.
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PINKERTON’S
INVESTIGATIVE TEAM.

Robert J. McGuire

Chairman, Chief Executive Qfficer
Formerly Polive Commission of
New York City

“Pinkerton built its reputation in o
tough business, 1, and the New York
City Police Department, bullt ours in
a tough city, Problems are Pinker-
ton's Specialty, Tough, Investigative
problems thal require delicate and
innovative solutions, We get these
assigniments because in this business
twi things count - experience and ex-
pertise. We've gt both now more
than ever. The kind of experience
and expertise thal makes us the best
around for legal investigative work,™

Rick E. Hurd
Dxstrict Manager
AL, M5, FL

“With 12 vears experience in the
private investigation industry on a na-
tional and international level this man
is an invaluable asset 10 you and your
chient. With his experience and exper-
tise he achieves the kind of in-
vestigative rosults thal  Pinkerton®s
Reputation was built on. Mr. Hurd
has alo establnhed himsell o 2
valued member in Lol Law En-
forcement cincles serving in & varicty
of Investigative functions,

Robert F, Linkejohn
At VP, Director, [nvestigations
Formerly Inspector, New York Ciry
Police Department,
“No one I8 more qualified for the
demands of investigative work than
this man. He commanded one of the
nation's toughest narcotics districts.
He was also responsible for directing
New York City's most  sensitive
undercover  investigations into  ter-
rorst and major criminal organis-
tions. He also assisted major corpora-
tions o1t whenti Fying and chminating in-
ternal frand, and was responsible for
the security of lop-level dignitanies.
He also developed the training cur-
riculum for the N.Y.C. Detective
Bureau."
Jimaph 1, Callahan
Asst, Mamager/ [mvestipations
“After several years of experience as
one of Pinkerton's high leved in-
vestigntors in the South Florida area
he now directs the operations of The
Investigation Department of the
Mobile office. His direct experience in
undercover operations, Video
wrvallince and other investigative
techniques proves as an important
amet in his directing of operations in
this district. =

Fﬂundﬂlf in J'.!Ii'Sﬂ. Pinkerton’s was the first privale detective agency on the North American continent, Today, as the largest
private investigative firm, our ex pertise is regularly called on by attorneys to assist in a variely of ways. The following brief
outline of our services might suggest an area in which we might be of help to you or ro one of vour clients.

VIDED DEPOSITIONS - We will conduct and edit video recor-
dings of depositions for more accurate records of testimony.

LOCATING WITNESSES OR THIRD PARTIES - We actively
seek out individuals, obtain interviews and depositions with con-
sistent success even though substantial periods of time might have
elapsed since the origination of the claim.

BACKGROUND INMVESTIGATIONS - Ar the request of al-
torncys we often conduct in-depth background investigations of
individuals involved in business, financial or estate transactions

SURVEILLANCE - In response to a variety of problems, our per-
sonnel, equipped with photographic equipment, conduct
surveillance of individuals, property and aulomolive equipment,

PERSONNEL PROTECTION - Al the request of atiormeys we
regularly provide protection for individuals and families against
the threar of kidnapping, bodily harm, extortion or terrorism.

UNDERCOVER INVESTIGATIONS - When internal theft is
suspected or occurs our plainclothes investigators, in the guise of
employees, help identify the source and method of such losses. On
any given day our personnel are involved in over 100 of these in-
vestigalions,

When you need unequalled experience and expertise, call us, We'll

0 mﬂﬂ‘!!‘f‘i'\uﬂ @l N CON, EVeR IR oases I.‘.IIE‘P‘E'_!-'I:JH MJEFH maf wanl 1o

-f205) 343-1014

Pinkerion

For peace of mind in a fough world,

identify your clients until vou are satisfied we have reasonable
sofutions, Call Rick Hurd or Jog Callahar at our Mobile office

S0 Western American Circle
Muhile, Alahama 36609




cle opportunities

8 friday
PREVENTING LEGAL MALPRACTICE
Sheraton, Mobile
Sponsored by: Alabama Bar
Institute for CLE
Credits: 3.8 Cost: None
For Information: (205) 348-6230

SPORTS AND ENTERTAINMENT LAW
First Alabama Bank, Birmingham
Sponsored by: Birmingham Bar Association
Credits: 1.0 Cost: 510

For Information: (205) 251-8006

LABOR LAW FOR THE GENERAL
PRACTITIONER

Royal Savannah [nn, Savannah

Sponsored by: ICLE of Georgla

Credits: 7.2 Cost: 555

For Information: (404) 542-1121

14-15
HEALTH LAW
New Origans

Sponsored by: American Bar Association
For Information: (312) 988-5000

15 friday

LABOR LAW FOR THE GENERAL
PRACTITIONER

Atlanta

Sponsored by: ICLE of Georgla

Credits: 7.2 Cost: 555

Far Information: (404) 542-1121

L

17-22

ADVANCED TRIAL ADVOCACY
WORKSHOP
Haotland Law Center, Cainesville
Sponsored by: National Institute for Trial
Advocacy
Credits: 42.0 Cost: 5950
For Information: (612} 6440323

20-22

BASIC ESTATE AND GIFT TAXATION
Hilton, Scottsdale

Sponsored by: ALI-ABA

Credits: 21.6 Cost: $395

For Information: (215) 243-1600

21-22

INCOME TAXATION OF ESTATES
AND TRUSTS

The Fairmont, New Oreans

Sponsored by: Practising Law [nstitute

Credits: 128 Cost: 5390

For Information: {212} 765-5700

22 friday

WORKMEN'S COMPENSATION AND
RELATED LITIGATION
First Alabarma Bank, Birmingham
Sponsored by: Birmingham Bar Association
Credits: 32 Cost: 520/ members:
525/ nonmermbers
For Information: (205) 251-8006

22-23

PRODUCTS LIABILITY LAW

Marriotr. Chicago

Sponsored by: National Practice. Institute
Credits: 126 Cost: 5175

For Information: (612) 338-1977

27 wednesday

BANKING LAW

Birmingham-Jefferson Civic Center
Sponsored by: Alabama Bar Institute for CLE
For Information: {205) 348-6230

29-30

PERSONAL INJURY: PREPARATION
AND TRIAL

Malson Dupuy, New Orleans

Sponsored by: Cambridge Courses

Credits: 120 Cost: 5355

For Infarmation: (415) 331-5374

5 friday

SOUTHEASTERN TRIAL INSTITUTE

Birmingham-Jefferson Civic Center

Sponsored by Alabama Bar Institute
for CLE

For Information: (205) 348-6230

11-12

PROOF OF DAMAGES

Washington

Sponsored by; Assoclation of Trial Lawyers
of America

For Information: 1-B00-424-2725

11-13

SOUTHEASTERN CORPORATE LAW
INSTITUTE

Grand Hotel, Point Clear

Sponsored by: Alabarna Bar Institute for CLE

For Information: (205) 348-6230

19 friday

REPRESENTING SMALL BUSINESSES
Birmingham-Jefferson Civic Center
Sponsored by Alabama Institute for CLE
For Information: (205) 348-6230

22-23

LEGAL MALPRACTICE INSTITUTE
The Meridien, New Orleans

Sponsored by: American Bar Assoclation
For Infermation: (312) 988-5000
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24-26

SECURITIES REGULATION

The Fairmont, Dallas

Sponsored by: Southwestern Legal
Foundation

For Information: (214) 690-2377

26 friday

BRIDGE THE GAP: A
SEMINAR FOR NEW LAWYERS

Civic Center, Birmingham

Sponsored by: Alabama State Bar
Young Lawyers’ Section
and Alabama Bar Institute
for CLE

For Information: (205) 348-6230

26-277

ANNUAL SPRING SEMINAR

Sheraton Riverfront, Montgomeny

Sponsored by: Montgomery County Trial
Lawyers Association

For Information: (205) 262-2715

2-3

LITIGATION IN AVIATION

Hyatt Regency, Washington

aponsored by: American Bar Assodation
For Information: (312) S88-5000

SECURITIES LAW FOR NONSECURITIES
LAWYERS

The Mark Hopkins, San Francisco

Sponsored by: ALI-ABA

For Information: (215) 243-1600

1-17

OIL AND GAS LAW AND TAXATION

Sheraton Park Central, Dallas

Sponsored by: Southwestern Legal
Foundation

For Information: (214) 690-2377

The Alabama Lawver

9-10

WORKER'S COMPENSATION

Municipal Auditorium, Mobile

Sponsored bys Alabama Department of
Industrial Relations

Credits: 11.1 Cost: 555 until April 25;

575 after April 25
For Information; (205) 261-2868

INSTITUTE ON WILLS AND PROBATE

The Registry. Dallas

Sponsored by: Southwestern Legal
Foundation

For Information: (214) 690-2377

P

9-19
SOUTHEAST REGIONAL TRIAL ADVOCACY
INSTITUTE
UINC Schoal of Law. Chapel Hill
Sponsored by: National Institute for
Trial Advocacy
Credits: 84.5 Cost: $1250
For Information: (612) 644-0323

10 friday

BUSINESS TORTS AND ANTITRUST
Sheraton Mountainbrook, Birmingharm
Sponsored by: Cumnberland Institute for CLE
Cost: 575

For Information: (205) B70-2865

10-11

ANNUAL TAX SEMINAR

Grand Hotel, Point Clear

Sponsored by: Alabama Bar Institute for CLE
For Information: {205) 348-6230

13-17

LABOR LAW AND LABOR ARBITRATION

The Registry, Dallas

Sponsored by: Southwestern Legal
Foundation

For Information: (214) 690-2377

16-17

CRIMINAL TRIAL ADVOCACY

Houston

Sponsared by: Association of Trnial Lawyers
of America

For Information: 1-800-424-2727

17 friday

ANNUAL SEMINAR ON THE GULF

Sandestin, Destin

Sponsored by: Alabama State Bar Young
Lawyers' Section and
Alabama Bar Institute for
CLE

For Information: (205 348-6230

24 friday

OIL, GAS AND MINERAL LAW

Law Center, Tuscaloosa

Sponsored by: Alabama Bar Institute for CLE
For Information: (205) 348-6230

30-June 1

APPELLATE ADVOCACY

Hyatt Cambridge. Boston

Sponsored by: American Bar Association
For Information: (312) 988-5000



 ARCP 15(c) Relat;lon
Back of Amendments
Adding, Changing or
 Substituting Parties or

Names of Partles

“Rdatiun back™ is a legal fiction
inder which a pleading, usually an
Endmenl or a counterclaim, is
reated as if it had been filed at some
specified time earlier than it was actu-
i l;f filed. As is true of amendments
hera]]y. the question whether an
amendment adding, changing or sub-
stituting a party or the name of a party
relates back typically becomes crucial
- only if the statute of limitation has run
when the amendment is offered. If the
‘statute has not yet run when the
’amendment is offered, there is no other
~|::|:'.~1'.|1mt:ml:gr recurring need to treat the
ammimenlamfuhad been offered at
‘an earlier time. Where relation back
need not be invoked, of course, the re-
quirements for relation back need not
be satisfied,

A. Controlling Rules

by Jerome A. Hoffman

Civil Procedure. Rule 15(c) provides:

(c) Relation Back of Amendments,
Whenever the claim or defense as-
serted in the amended pleading arose
out of the conduet, transaction or oc-
currence set forth or attempted to be
set forth in the original ing, the
amendment relates back to the date
of the original pleading except as
may be otherwise provided in Rule
13(c). An amendment changing the
party against whom a claim is as-
serted relates back if the foregoing
provision is satisfied and, within the
period provided by law for commenc-
ing the action against him, the party
to be brought in by amendment (1)
has received such notice of the insti-
tution of the action that he will not
be prejudiced in maintaining his de-
fense on the merits, and (2) knew or
should have known that, but for a
mistake concerning the identity of
the praper party, the action would
have been Brought against him. An
amendment pursuant to Rule 9(h),
Fictitious Parties, is not an amend-
ment changing the party against
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(h) Fictitiows Parties. Whenaparty: ~
is ignorant of the name of an oppos: =
ing party and m:!legtu in his plead-
ing, the opposing party may be dé&
signated by any name, and whenhis
true name is discovered, the process -
and all pleadings and proceedings in
the action may be amended by suE-- \
stituting the true name.

Rule 9(h) was drawn from and u:EIEr '
the authority of title 7, section Iﬁﬁ‘
making it unnecessary to consider
whether it would also have been aﬁfh&
rized by the Rules Enabling Act.%: ,,"

B. Tactical Contexts in wﬁ'ﬁ:}
Relation Back May
Save the Day )

The general problems, ufcour:iera.rﬁj
short statutes of limitation and pro:~
crastinating people. Some of thésﬁ"
people, unfortunately, are Iawyerq:.'l.‘-ut ;
not all lawyers procrastinate, and.
all mrasunaturs are la




1. Flesh-and-Blood Wrongdoers
Hiding Behind Fictitious Entities
Roth v. Scruges,” the granddaddy of
Alabama's fictitious party cases, illus-
trates a recurring litigation context for
which some kind of relation back is
sorely needed and quite plainly justi-
fied, It perhaps also illustrates e con-
text in which Alabama’s Doe practice
originally was intended toapply. Roth,
injured in an elevator accident, sued
two Scruggses individually, as owners
of the building in which he was in-
jured, only todiscover at trial, after the
statute of limitation had run, the
Scruggses were hiding behind a corpo-
ration, the Scruggs Investment Com-
pany, Even though the Scruggses as
owners of the stock of the corporation,
were, in practical effect, the owners of
the building (and probably would have
told you so, if the subject had come up
over cocktails rather than in court),
the court held, as courts still do, the
Scruggs corporation was an entirely
new and distinct party. Roth could not
recover against the Scruggses individ-
ually because they were not liable in-
dividually — only the Scruggs corpo-
ration was liable. He could not recover
against the Seruggs corporation be-
cause he was barred by the statute of
limitation, which had run out while
his lawyer was learning about his case.
He could not avail himself of the brand
new Doe practice statute' because his
lawyer failed to follow the proper pro-
cedure, a bad example to which some
lawyers continue to be attracted even
in 1985,

A recent case, Columbia Enginecring
Tuternational v. Espey,” demonstrates
the problem has not abated with time.
In fact, under modern techniques of
protective business organization, feti-
tious entities now may be arrayed two
or more layers deep, as was done by the
manufacturer-defendant in Colembia
Engineering. In a society owned and
operated, as the law pretends, largely
by fictitious business entities, it does
not seem unfair to counter the fiction
of corporate personality with the fic-
tion of relation back.

2. Observed but Anonymous
Wrongdoer Inourincreasingly im-
personal society, an injured person
may have seen the wrongdoer face-to-
face, but may have lacked the oppor-
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tunity or the foresight to ascertain his
name. A very recent case, Denney v,
Serio," demonstrates the point. There
the plaintiff was, she alleged, negh-
gently treated by an emergency room
physician whose name she did not
know. The applicable relation back
provision gave her attorney some addi-
tional time in which to discover the
physician's name. There are other fac-
tual contexts in which such additional
time may be welcomed and sometimes
even justified, Examples might include
hit-and-run motor vehicle accidents,

3. Observed Wrongdoer Possi-
bly an Agent for Another Respon-
sible Person or Entity Often, a
plaintiff will or should know imme-
diately the person who allegedly in-
jured him was acting for another iden-
tified person or entity. When thisis so,
there arguably may be no reason, as
Hinlon v. Hobbs illustrates, to afford
additional time in which to discover
and name respondent superior defend-
ants. In a society increasingly charac-
terized by complex and masking rela-
tionships, however, courts often may
deem it justified to afford additional
time to identify those potential defend-
ants without whose initiative the al-
leged injurious activity would not have
been undertaken.

4. Wrongdoer Known Only by
Function or Position Until a plain-
tiff has been afforded time for investi-
gation and discovery, he often may be
able to designate his wrongdoer only
as, for example, whoever was respon-
sible for maintaining the‘injurious
street® or whoever manufactured or
should have inspected the injurious
product.” Under some circumstances,
it may be thought justified to apply a
doctrine of relation back to informa-
tion alium identity discovered after the
statuté of limitation nominally has
run.

5. Potential Unknown Wrong-
doerinaComplex Transaction In
our modern era of subcontractors and
sub-subcontractors, a vear measured
from the commencement of discovery,
much less from the commencement of
the action or the accrual of the claim,
often is scarcely long enough to un-
ravel the complex interrelationships
among numerous potential defendants

who are determined to reveal as little
as possible just as slowly and expen-
sively as possible." Most statutes of
limitation, being of ancient derivation,
do not take this modern reality into
account, Although one might have ex-
pected courts steeped in the flexible
common law tradition to apply tech-
niques of relation back to alleviate the
mischief of outdated statutes, one often
finds relation back applied less will-
ingly to this category of cases than to
others.

C. Two Kinds of Relation Back
of Amendments as to Parties

Unlike most jurisdictions (including
the federal jurisdiction), Alabama has
two alternative kinds of relation back
of amendments as to parties. One is
the ordinary, unpredicated kind of re-
lation back familiar to the attorneys of
perhaps every other jurisdiction. The
other is, from the national point of
view, a relatively rare and unusual
kind of relation back. Known as “ficti-
tious party practice’” or “Doe prac-
tice,” it is predicated upon the allega-
tion of fictitious parties in the pre-bar
pleading" to be amended. Both are
embodied in Rule 15(c).

1. Ordinary Relation Back and
Doe Practice Compared Although
they overlap substantially, the two
kinds of relation back are not identical.
Each can serve the attorney best in
somewhat different procedural con-
texts. Each imposes somewhat differ-
ent demands. Although some of its pro-
visions musRI:e qualified, the thumb-
nail table on page 86 may be helpful.

2. Do Not Overlook Ordinary

" Relation Back Doe practice gets all

the attention in Alabama. Every Ala-
bama attorney knows about it and
many overwork it, The Alabama Su-
preme Court continues to wrestle with
it, Three important cases are a yearold
or less. Nine others are less than four
years old. Ordinary relation back has
pretty much gotten lost in the shuffle
and excitement, Alabama altorneys
have, it seems, virtually ignored it,
often to their cost. In several of the
important recent cases, amendments
lost under the Doe practice provisions
might have been saved had the amend-
ing attorney invoked the ordinary rela-



tion back provisions,

a. Hinton v. Hobbs™ The Ala-
bama Supreme Court held the statute
of limitation barred Hinton's amend-
ment substituting the First State Bank
for fictitious party "' A" because Hinton
had not been ignorant of the name,
identity or involvement of the bank
when he filed his pre-bar complaint.
The procedural facts satisfied the first
two requirements for ordinary relation
back without much room for argu-
ment. The claim asserted against the
bank arose irom the same transaction
or occurrence as that asserted against
the flesh-and-blood defendants, who
were the bank’s president and princi
pal stockholder. Under principles of
agency law, the bank received notice of
Hinton's lawsuit when its president
was served with process,

As tothe third requirement, the case
is a little closer. Was Hinton mistaken
“concerning the identity of the proper
party,” as required by Rule 15(cK2)y?
Because Hinton did not invoke ordi-
nary relation back, the court did not
see (or at least did not choose to take)
its opportunity to decide this novel de-

finitional question. | have, as yet, found
no case squarely in point. The words
"mistake concerning the identity”
could, of course, be construed to func
tion precisely like the words “ignorant
of the name” in Rule 9h), barring
amendments whenever the Doe prac-
tice would do so and, thus, crippling
ordinary relation back as an alterna-
tive to fictitious party relation back. Or
the words could, as arguably they
should, be construed in harmony with
the basic proposition that '[bleing able
to take advantage of plaintiff's plead-
ing mistakes is not one of [the] protec:
tions” properly afforded by either the
statute of limitations or our modern
system of civil procedure.™ This latter
construction would recogmze also the
provision emphasizes the belated par-
ty's timely knowledge of his potential
involvement (a requirement certainly
satisfied in Hinfon) and not the nature
or quality of the amending party’s pro-
cedural mistake,

The court might have gone either
way on this issue, had it been brought
to the court's attention, and thus, Hin-
ton might still have failed to save his

Back Doe Practice

Source %&Ttegﬁ] and 2 of ?iia‘;nte?mﬂ of Rule

ule 15(c) c), incorporating
Rule 8(h) by reference

Fictitious party Pre-bar pleading need not Pre-bar pleading must have

(placeholder) have placeholder allegations. adequate placeholder

Same transaction Party-changing amendment Nm—subsnruummm

requirement must assert a claim arising  ment must assert a theory
from the same transaction “already alleged and waiting
or occurrence as the pre-bar  in the pre-bar pleading.
pleading.

Notice of lawsuit Belated party must have Case law not clear whether
received pre-bar notice of belated party must have
the lawsuit commensurate  received any actual pre-bar
with due process of law. notice of the lawsuit.

Belated party's Belated party must, pre-bar,  Case law not clear as to

knowledge of his have known or had reason  what extent, if any, belated

involvement 10 know that he was an party must have known he
intended party from the was or might have been an
beginning. intended party from the
beginning.
Amending party's  No requn'mlmt that Amending party must have
pre-bar amending party have been been “ignorant of the name"
u!behtedpnrt;rs ignorant of belated party’s of the belated party at the
true identity true identity at any time, time the pre-bar pleading
was filed,
86

amendment, but he might have suc-
ceeded. The point is he forfeited all
opportunity to do so by limiting his
argument to the general and appar-
ently fairly typical obsession with fic-
titious party practice.

b. Threadgill v. Birmingham
Board of Education'' In Threadgill's
negligence action against the Birming-
ham Board of Education, the Alabama
Supreme Court held the statute of lim-
itation barred her amendment substi-
tuting the superintendent of the board
for a fictitious defendant, because she
had not been ignorant of the superin-
tendent’s identity when she filed her
pre-bar complaint. Once again, the
first requirement for ordinary relation
back was satisfied beyond preadven-
ture. The claim asserted against the
superintendent arose from the same
transaction or occurrence as that as-
serted against the board.

In Threadgill, however, the second
requirement was not so clearly estab-
lished as it wasin Hinfon, Notice to the
board was not notice to the superin-
tendent as a matter of legal doctrine,
but it is very likely the superintendent
did have notice as a matter of fact,
which is what counts under Rule 15(¢).
Under that provision, Threadgill had
at least the opportunity (apparently
not seized) to show the superintendent
had had notice of her lawsuit before
the statute of limitation ran out.

The third requirement, on the other
hand, would seem to have been a less
difficult hurdle in Threadgill than in
Hinton. Threadgill knew, of course,
the board had a superintendent and,
apparently, even knew his name, but
she could not, as the court seems 1o
have recognized, identily him with
confidence as an actual defendant un-
til the board responded to her interrog-
atories with certain information. Thus,
she could have sustained more easily
the argument the superintendent
"knew or should have known that, but
for a mistake concerning | his| identity
|as a|] proper party, the action would
have been brought against him.” If the
superintendent and the board were
communicating with one another as
they should, it is most likely the super-
intendent had timely knowledge of his
potential involvement with Threadgill's
grievance.
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We cannot be certain from the case
report whether Threadgill actually
could have established notice and
knowledge as required by Rule 15(c).
Once again, the point is, on its face, the
case looks like one in which she had a
fair opportunity to do so, an opportun-
ity which, for pught that appears in the
report, she failed to recognize because
it stood in the shadow of her Doe prac-
tice argument.

c. Minton v. Whisenant™ The
Alabama Supreme Court held the sta-
tute of limitation barred Minton's
amendments substituting several fel-
low employees for “fictitious party No.
20" and Whisenant, the manufacturer
of an allegedly injurious component of
allegedly faulty machinery, for “ficti-
tious party No. 1.” The amendments
were not allowed to relate back, be-
cause they asserted theories of liability
not alleged and waiting in the body of
Minton's pre-bar complaint. The claims
asserted against fellow emplovees and
Whisenant all arose from the same
transaction or occurrence as asserted
in Minton's pre-bar complaint. Minton
may well have been able to show that
his fellow employees had pre-bar notice
of his lawsuit. Whisenant may or may
not have had such notice. Assuming a
reasonably hospitable definition of
“mistake concerning the identity,”
Minton may also have been able to
show both his fellow employees and
Whisenant had the requisite pre-bar
knowledge of their potential involve
ment with Minton's grievance. Yel
again, the point is, on its face, the case
looks like one in which the amending
party should have invoked ordinary re-
lation back as an alternative argument
to save his amendments,

D. The Case Law Evolution of
Alabama Doe Practice

Fictitious party relation back came
alive less than eight years ago and con-
tinues to be one of our more active ju-
risprudential volcanos. The Alabama
Supreme Court has decided 18 cases
since 1977, There were three in 1983
and four more in 1984, In addition, the
local federal courts have, in several de-
cisions, wrestled with problems of re-
moval procedure aggravated by Ala-
bama’s Doe practice. We have probably

The Alabama Lavwver

not seen the end of it. This section first
identifies the essential elements of Doe
practice, as they have so far emerged,
and then examines the recent Alabama
cases,

1. Elements of Doe Practice
The Alabama Supreme Court has
adopted the following formulation:
“Plaintiff must state a cause of action
against the fictitious party in the body
of the original complaint, and plaintiff
must be ignorant of the identity of the
fictitious party, in the sense of having

no knowledge at the time of the filing
that the later named party was in fact
the party intended to be sued.”" The
formulation in Coftembia, plus the hold-
ings of Columbia and other important
recent cases, can be rolled into a nut-
shell somewhat as follows: One must
allege placeholder names in the sum-
mons and in the caption and body of the
complaint; one must allege placcholder
theories of liability in the body of the
complaint.

a. Placeholder names “[Plaintiff
must |have been| ignorant of the |true|
identity of the, . . party [identified by a
fictitious name|" and must have so al-
leged in his pre-bar complaint. Thisisa
moderate restatement of the language
of Columbia which, I believe, captures
faithfully what the court wants one to
understand. It represents the judicial
evolution of the “ignorant of the name"
requiremnent of Rule %h) and its prede-
cessor statute,

1} Fictitious names Places in the
summons and in the caption of the

complaint can be held by the insertion
of “any name." Lawyers typically
choose obviously fictitious names as a
clear and early signal they intend to
invoke the provisions of Rule 9(h).
“John Doe,” being legal history's most
famous fictitious name, frequently is
{though not always) chosen. Thus, the
term “Doe practice.”

2} Allegations of ignorance of lrue
fddentily  Rule 9(h) requires not only a
party must actually be ignorant of the
true identity of a party for whom a
placeholder is used, but the pleader
must allege his ignorance "in his plead-
ing." Read strictly, this would require
the allegation of ignorance to appear in
the bady of the pleading, but (for ought
that appears in the case reports) law-
vers have, without disaster, typically
placed their allegations of ignorance
only in the caption of the complaint.'”
Nevertheless, Rule 9(h) says “in his
pleading,” and very cautious attorneys
are putting allegations of ignorance in
thecaption of the summons, the body of
the summons, the caption of the com-
plaint and the body of the complaint.
Given the general uncertainty about
what actually is required, this boiler-
plating is understandable, but it is hor-
ribly wasteful, even in this era of word
processors, and one hopes the supreme
court will soon tell us clearly it is not
NECESSATY.

3) Descriplive allegations in sum-
mons and caption of complaint  Parties
of unknown identity may be provision-
ally identified by fictitious names, but
allegations in the summons and in the
caption of the complaint must describe
them as fully as is then possible, for
example, the physician who treated the
plaintiff in the emergency room at a
certain place and time," or the person
or entity responsible for maintaining
the injury-causing street," or the per-
son or entity who manufactured or
should have inspected the injury-caus-
ing product.®™ The party later to be sub-
stituted for a placeholder must fit one
of the descriptions previously alleged in
the summons and caption of the com-
plaint. If not, one’s amendment will
most likely fail.?!

4) Descriptive allegations in body of
complaint  According to two very re-
cent cases® the word “defendants”
(NOTE: plural) is a sufficient allegation
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of placeholder names and identities in
the body of the complaint.

b. Placcholder theories of labilify
One must allege, in the body of the pre.
bar complaini, the theory(s) of liability
supporting recovery against fictitiously
named defendants.® If the invocation
of Rule %h) is to give perfect protection,
one will have to anticipate perfectly
every relationship and every theory of
liability that might arise from the con-
duct, transaction or occurrence upon
which the client's claim rests. In other
words, one will have to know the sub-
stantive law inside out, not only what
the law 1s but what it soon may become.

This waiting-theory requirement is
more demanding than the comparable
provision for ordinary relation back,
under which the theory applicable to
the belated party may be alleged for the
first time in the amendment, so long as
it arises [rom the same transaction or
occurrence asserted in the pre-bar com-
plaint. Although the Alabama Supreme
Court has said allegations against Doe
defendants need be no more specific
than allegations against truly identi-
fied defendants® this assertion must
be doubted since the modern pleading
philosophy embodied in Alabama Rule
of Civil Procedure 8(a) and (f) does not
contemplate a plaintiff must (although
he may) allege his theories of recovery at
all.

When the theory applicable to a be-
latedly substituted defendant is the
same as a theory already alleged against
a truly identified defendant, the
waiting-theory requirement is satisfied,
and no repetitious allegation of the
same theory need have been made to
hold the belated defendant's place.”
Not even the unwary will be trapped in
such cases. When, however, a Doe de-
fendant could be held liable only on a
theory applicable to none of the original
and truly identified delendants, the
trap is set, and only the lawyer with
perfect foresight will safely avoid spring.
ing it. In Fowlkes v. Liberty Mutual In.
surance Company,™ for example, the
plaintiff named real and Doe defend-
ants, alleging they were “responsible
for the manufacture, sale or mainte
nance of the equipment, fixtures and
premises where Fowlkes was em-
ployed."*" Liberty Mutual, however,

was not responsible for manufacture,
sale, or maintenance, but could be held,
if at all, only for failing to provide safety
inspections and programs, concerning
which the complaint contained no alle-
gations. Thus, when Fowlkes sought to
substitute Liberty Mutual for one of
the Does, there was no theory waiting
and the amendment failed.*

Very thin allegations may sometimes
be forgiven. As it held in Phelps v. South
Alabama Electric Co-0p,™ the Alabama
Supreme Court may incorporate by
reference allegations from the caption
in order to eke out vague, general, in-
complete or boilerplated allegations in
the body of the complaint, but dictum
in Columbia Engineering" cautions not
vet to rely upon forgiveness. It is still
best to be specific, thorough and ex-
haustive, at least until one’s certain the
supreme court is going to stand by
Phelps,

¢. Prompt substitution Once one
has learned the true identity of a Doe
defendant, file an amendment making
the substitution without delay. If not,
the amendment may not relate back,
even if one has proceeded flawlessly
otherwise. In Walden v. Mineral Equip-
meni Company,* for example, a delay of
34 months was held fatal, and in Shirley
v, Getty Oil Company,™ 16 1/2 months
were too long. In Denney v. Serio,™ on
the other hand, an amendment filed in
five months was held timely, but do not
rely tooliterally on that holding. Under
other procedural circumstances, five
months might be ruled a fatal delay.

d. Belated pariy’s pre-bar notice and
knowledge Belatedly substituted par-
ties probably need not have had actwal
pre-bar notice the amending party's
lawsuit was pending or actual pre-bar
knowledge they were intended parties.
Rule %h) and its statutory predecessor
express no requirement of notice or
knowledge, and the fictitious party
cases have not (until recently) spoken
of notice or knowledge. The absence of
those requirements would, indeed, seem
to give Doe practice its special charm,
as well as its greatest advantage over
ordinary relation back, which requires
pre-bar notice and knowledge.

In mid-1983, however, the Alabama
Supreme Court injected pre-bar notice
and knowledge into the calculus of Doe
practice. T'he case was Phelps v. South

Alabama Electric Co-op."' Holding
Phelps’ complaint contained sufficient
allegations of a theory of liability against
the belatedly substituted defendant,
the court distinguished a previous case
wherein the complaint had contained
no such allegations. As its policy justi-
fication for the distinction, the court
reasoned as follows:

Thus, |in Walden v. Mineral Equip-
meni Co.| there was virtually no way
for the defendant to be put on notice
by the original complaint that it might
be a party to that suit, In the case
before us, however, it is clear that
defendant South Alabama Electric

Co-op was put on notice at the outsel

that it might be liable for negligence

in the maintenance of the right-of-

way. "

It is too early to tell what the court
may make of this newfound concern for
a Doe defendant’s pre-bar notice and
knowledge, Requirements of actual no-
tice and knowledge similar or identical
to those for ordinary relation back may,
in time, evolve. This would, of course,
effectively write Doe practice out of the
rules, since it would eliminate the bene-
fits for which attorneys have been wil-
ling to bear the considerable pleading
burdens imposed by the practice. More
likely, perhaps, the court will eventu-
ally hold constructive notice and know|-
edge suffice torelieve its concern for the
Doe defendant, and the required allega-
tions of theory in the body of the pre-
bar complaint suffice to establish con-
structive notice and knowledge.

2. The Recent Doe Practice
Cases This section contains synopses
of the Doe practice cases decided since
the adoption of Rules 15(c) and 9(h).

a. Hinton v. Hobbs™ Held, the
statute of limitation barred Hinton's
amendment substituting the First State
Bank for fictitious party “A,” because
Hinton had not been ignorant of the
name, identity or involvement of the
bank when he filed his pre-bar com-
plaint. Embry, Bloodworth, Jones, Al-
mon, Shores, ]J.

b. Browning v. City of Gadsden”
The case is almost identical to Moorer,
below, except Browning did not know
she “did not know who was responsible
for the maintenance of the street.”
Held, " Browning was ‘ignorant of the
name of the opposing party” within the
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meaning of Rule 9(h) at the time of the
filing of the original complaint because
Browning lacked knowledge of facts
giving rise to a cause of action against
the City of Gadsden." Browning had
ariginally sued Baptist Memorial Hos-
pital and only sought to amend in
Gadsden when she learned via answers
to interrogatories Gadsden, not the
hospital, was responsible for maintain-
ing the driveway on which she was
injured. It seemed for a while the court
might have abandoned Brownings broad
“involvement” definition of “ignorant
of the name,"” but it seems, in Columbia
Electric, below, to have reaffirmed that
definition. Torbert, C.J., Maddox,
Jones, Shores, JJ. Beatty, J., concurred
in the result.

c. Shirley v. Getty Oif Company™
Held, Shirley waited too long (16 1/2
months)after learning Smith's identity
and involvement before she moved to
amend him in. Held also the scope of
relation back would not be expanded to
accommodate intervening changes in
the substantive law, Shores, J., Tor-
bert, C.J., Maddox, Jones, Beatty, J].

d. Fowlkes v, Liberty Mutual Insu-
rance Company™  The first landmark
in the Fowlkes-Minton-Phelps line of
authority. Fowlkes named real and Doe
defendants, alleging they were "respon-
sible for the manufacture, sale or main-
tenance of the equipment, fixtures and
premises where Fowlkes was em-
ploved.” Liberty Mutual, however, was
not responsible for manufacture, sale
or maintenance, but could be held, if at
all, only for failing to provide safety
inspections and programs, concerning
which the pre-bar complaint contained
no allegations. Thus, when Fowlkes
sought to substitute Liberty Mutual for
one of the Does, there was noapplicable
theory waiting in the pre-bar complaint
and the amendment failed. Unless one
reads "'in the complaint” to mean “in
the body of the complaint,” the opinion
does not say precisely where in the
complaint the theory must be waiting.
It was not necessary to the decision to
do so, since neither the body nor the
caplion of Fowlkes' pre-bar complaint
contained the necessary allegations.
Per Cunam: Torbert, CJ., Maddox,
Faulkner, Jones, Almon, Shores, Embry,
1. Beatty, |., did not sit.
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e. Fason v, Middlelon™ Eason
named Middleton as a defendant in her
original complaint, dropped her from
the suit and then sought to substitute
her for a Doe defendant. Held, affirm-
ing the trial court, Middleton could not
be amended back inunder Doe practice,
because Eason had not been ignorant of
her name at the time she filed her origi-
nal complaint. Beatty, J., Torbert, CJ.,
Maddox, Shores, ]]. Jones, ]., concurred
in the result.

£, Minton v. Whisenant'' The
second landmark in the Fowlkes-Minlon-
Phelps line of authority. Minton alleged
theories of liability against her Doe de-
fendants in the caption of her pre-bar
complaint in the course of describing
the Does. The court saw no allegations
of theories against Does in the body of
that complaint, however, and held her
amendments did not relate back be-
cause there was no applicable theory
awaiting the belated Does in the body of
the pre-bar complaint. Per Curiam:
Torbert, C.J., Maddox, Faulkner, Jones,
Almon, Shores, Embry, Beatty, Adams,
IJ.

g. Walden v. Mineral Equipmen!
Company™ As to defendant Mineral
Equipment Company, Walden descends
from the Fowlkes-Minlon line of au-
thority, but it breaks no new ground.
Although Walden's pre-bar complaint
alleged at least five theories of liability
(for each of which she identified at least
one known defendant), it did not allege
the theory (extended manufacturer’s
liahility} under which Mineral Equip-
ment later would have to be held. Thus,
there was no theory of liability waiting
in the body of (or anywhere in) the pre-
bar complaint for Mineral Equipment
when Walden sought toamend it in, As
to the other belated defendants, held
Walden had waited too long (34 months)
after learning their identities before
she moved to amend them in. Per Cu-
riam: Torbert, CJ., Maddox, Jones,
Shores, Beatty, J1.

h. Threadgill v. Birmingham Board
of Education™ Held, the superintend-
ent of the Birmingham Board of Educa-
tion could not be substituted for a fict-
tious defendant after the statute of lim-
itation had run out, because "the iden-
tity of defendant Cody [the superinten-
dent|was known to plaintiff in advance

of the statute of limitations having
run.” Thus, ARCP Hh)'s “ignorant of
the name” requirement was not satis-
fied. This 1s the decision that temporar-
ily encroached upon Browning's broad
“involvement" definition of “ignorant
of the name."” Note the court did not say
Threadgill was not ignorant of Cody's
identity or involvement at the time she
filed her pre-bar complaint. Adams, J.,
Torbert, CJ., Faulkner, Almon, Embry.

i. Hambyv v. Zayre Corporation"
Including Doe defendants delay remo-
val from state court to federal court
until it is determined there are no real
defendants — or no real defendants of
non-diverse citizenship — to be substi-
tuted. Plaintiff’s declaration of readi-
ness for trial without having substi-
tuted for Does amounts to the requisite
determination, and a defendant can, at
that time, remove to federal court.
Pointer, Hancock, Guin, Haltom, Propst,
Clemon, Lynne, J].

j. Kuhiman v. Keith™ Kuhlman
waited over two years after she learned
of Hilda Tant's “identity and actions
li.e., involvement?]” before she sought
to substitute Tant for fictitious party
“X." Held, “appellant’s action against
Tant is barred by the statute of limita-
tHons." The court said, "It makes no
difference to the disposition of this case
whether the appellant tried toamend to
add Tant pursuant to the fictitious
party rule . . . or pursuant to Rules
15(a) and 15(c).”" And, indeed, the be-
lated amendment might have been de-
nied under the "“when justice so re-
quires” clause of ARCP 15(a). Kuhlman
probably should not be read as endors-
ing an “ignorant of the name” require-
ment for ordinary relation back. Shoves,
)., Torbert, CJ., Maddox, Jones, Beatty,
1.

k. Weeks v. Alabama Electric
Co-op" Faulty pre-bar description of
Doe defendant defeated post-bar sub-
stitution. Fictitious party "X was des-
cribed in the pre-bar complaint as the
owner or controller of the premises on
which Weeks was injured. Weeks' post-
bar amendment described Burns &
McDonald (to be substituted for "X as
the “alter ego |etc.|" of Alabama Elect-
ric, the owner and controller of the
premises. Held, affirming summary
judgment for Burns & McDonald, that
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Burns & McDonald was not properly
substituted for “X."” Torbert, CJ. “All
Justices concur.”

l. Ex parte Smith" In Deese v
Smith (the underlying action), the
Deeses defeated Smith's motion to
change venue by substituting in a non-
Alabama defendant for fictitious party
"16." The supreme court denied Smith's
petition for a writ of mandamus against
the trial court’s denial of his motion,
thus holding in effect the Deeses’ amend-
ment cured the asserted defect in venue
nunc pro tune, Like Hamby, above, this
case illustrates the use of Doe practice
for a purpose other than ameliorating
the effect of a short statute of limita-
tion. Beatty, J., Torbert, CJ., Maddox,
Jones, Almon, Shores, Embry, Adams,
J). Faulkner, J.. did not sit.

m. Columbia Engineering Interna-
tional v. Espey™ Columbia Engineer-
ing descends from the Forolkes- Minton
line of authority but it breaks no new
ground. Espey's complaint did not even
meet the Fowlkes requirement (theory
waiting in the complaint), much less
the Minton requirement (theory wait-
ing in the body of the complaint), First,
the only description of Doe defendants
appeared in the summons. The pre-bar
complaint did not even have a caption.
Furthermore, the descriptions of the
Doe defendants contained no allega-
tions regarding the theory(s) upon which
the Does might be liable. Held, revers
ing and remanding, Espey's amend-
ment substituting Columa Electric
for fictitious defendant “No, 1" did not
relate back. Jones, )., Torbert, CJ.,
Maddox, Almon, Shores, Beatty, Adams,
JI. Faulkner and Embry, ]J., concurred

specially.

n. Phelps v. South Alabama Elect-
rvic Co-op®™  The third landmark in the
Fowlkes-Minton-Phelps line of author-
ity is important because it ameliorates
the Minton requirement an applicable
theory of liability be waiting for the
belated defendant in the body of the
pre-bar complaint. Here, the theory
against South Alabama was actually
alleged in the caption of Phelps' pre-bar
complaint in the course of describing
fictitious defendant “No. 13." This
“description of their various functions”
was held 1o have been incorporated by
reference “into the body of the com-
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plaint” by the most general kind of
boilerplate allegations in the body of the
pre-bar complaint. | think it defensible
to conclude Phelps trivializes the Min-
fon requirement. Those who thought
the Minlon requirement a pointless
one from the beginning will not be
sorry to see it reduced to a mere boiler-
plate formality, Torbert, CJ., Maddox,
Jones, Almon, Shores, Beatty, Adams.
Faulkner and Embry, ]]., dissented.

T J—— T

o. Moorer v. Doster Construction

Company™  Landmark case establish-
ing the standard for alleging place-
holder names in the body of the com-
plaint. Held, “the complaint satisfies

the rule by alleging the defendants, -

plural, negligently maintained the
streets, etc.” Until the City of Bir-
mingham (the named defendant) supp-
lied the information in its answers to
interrogatories, Moorer was ignorant
of the dentily of the entity responsible
for maintaining the section of strest
that injured her. Since the one theory of
liability asserted in Moorer's pre-bar
complaint (negligent maintenance of a
public street) applied to all defendants,
known and unknown, a theory of liabil-
ity was waiting for Doster when it was
amended in. The case also illustrates
acceptable identification of Doe de-
fendants in the caplion of the pre-bar
complaint, “Not knowing [who was re-
sponsible for maintaining the street],
she properly included them by [1] nam-
ing them fictitiously and 2] describing
them by the function they performed.”
Held. reversing and remanding, Moor-
er's post-bar amendment substituting
Doster for “X" related back. The deci-
sion would also seem to restore Brown-
ing’s liberal "involvement” interpreta-’

tion of the phrase “ignorant of the
name." Shores, )., Torbert, CJ., Adams,
Jones, Faulkner, Embry., Maddox,
Beatty. ]JI. Almon, J.. did not sit.

p. Harvell v. Iveland Electric Com-
pany”  Thedecision reinforces Moorer
in laying to rest any lingering uncer-
tainty regarding the specificity with
which Doe defendants must be identi-
fied in the body of the pre-bar com-
plaint. Held, reversing and remanding,
“the use of the phrase ‘the defendants’
in each paragraph of plaintiff's com-
plaint is sufficient to incorporate by
reference all the named defendants and
all the fictitious defendants described
in the caption of the complaint.” Har-
vell's pre-bar complaint successfully
identified all theories of liability which
were or might become relevant to the
transaction or occurrence out of which
his claim arose. Thus, a theory of liabil-
ity was waiting for Ireland Elecinic
when it was amended in. Until a named
defendant supplied the information in
his answers o interrogatories, Harvell
was ignorant of the general electrical
contractor's identity. Faulkner, ].,
Tarbert, CJ., Almon, Shores, Adams,
JI.

q. Demney v. Serio® This is a
textbook application to easy facts.
Denney was truly ignorant of the name
of Dr. Serio when she filed her pre-bar
complaint. Even in her first post-bar
amended complaint, she identified him
only as “a certain Cullman County
emergency doctor whose name was
unknown." Held, reversing and remand-
ing, Denney's amendment substituting
Dr. Serio for John Doe related back to
the filing of Denney's pre-bar complaint.
“Each of the defendants” was suffi-
cient identification of fictitious defend-
ants in the body of the complaint. Be-
cause Denney’'s theory of “negligent
and/or wanton failure to diagnose”
applied to all defendants, known and
unknown, a theory of liability was
waiting for Dr. Serio when he was
amended in. Almon, J., Torbert, CJ.,
Faulkner, Embry, Adams, JJ.

r. Peck v. Merit Machinery Com-
pany™ The decision breaks no new
ground. The Alabama Supreme Court
merely applies the teachings of Fowlkes-
Minton-Phelps (appropriate theory must
await belated defendant in body of
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complaint), Meore-Harrell (“defend-
ants” is sufficient allegation of place-
holder names in bady of complaint), and
Sevio (belated defendant must show
prejudice to defeat amendment on
ground of undue delay) to the facts be-
fore it and reaches the proper and pre
dictable result. Held, Peck’s post-bar
amendment substituting Merit in lieu
of defendant X" related back to the
date of Peek's pre-bar complaint, which
contained sufficient allegations of place-
holder names and a placeholder theory.

5. Robinson v. Graves® The de
cision breaks no new ground. Here, the
plaintiff’s amendment was doubly
doomed under established criteria.
There was no allegation of a place-
holder name in the body of the com-
plaint. Furthermore, no applicable the
ory awaited the belated defendant in
the body of the complaint.

E. The Justification and Future
of Doe Practice

These questions deserve more care
ful study than they can be given here
and now, but several preliminary pro-
positions stand out. As the Alabama
Supreme Court said in Columbia Engi-
neering. “[Mjany of the arguments made
as to the proper interpretation of our
fictitious party practice are addressed
to the ‘unreasonableness’ of the one
year statute of limitations for personal
injury negligence actions,”* In this era
ol complex litigation, compounded as it
is by intentionally disguised relation-
ships and responsibility, many thought-
ful persons will continue to deem one-
vear statutes of limitation unrealisti-
cally and unfairly short. Until the legis-
lature acts, thoughtful courts will con-
tinue toameliorate the perceived injudi-
ciousness of short statutes by applying
doctrines of relation back. Most juris-
dictions are said to make do with one
variety; Alabama has two. Whether
this procedural plenty blesses us more

verbatim imo the corrent Code. It is substan-
tally represented by ALA. CODE § 122741
{19750,

I Ala. 106 S0, 182 (1520).

ALA CODE § 5515 1423,

29 So. 2d 865 (Ala. 19530
“H6 S50, 2d T AL 1980
M8 S0, 2d 28 (Al 19750
“See, e, Moorer v, Doster Const, o, 442 50,24
97 (Al 194 Browning v. Gy of Godsden,
359 So, A 361 (Ala, 1978
“See, v, Walden v, Mineral Equipment Co,, 400
So. 2 385 (Ala. 1981 ) Fowlkes v, Liberty Mut,
Ins. Co., J92 So. 2d 800 (Ala. 1960,

Wher, egf, Crang v. Unsted States, 413 F2d 554
oh Cir, 1960 Awe of Walden v, Mineral
Equipment Co, 400 5o, 20 385 (Ala, 19815
Fowlkes v, Liberty Mut. Ins, Co,, 392 So, 2d 500
(Ala. 1480

e Prebiair pleading” means a pleading filed be
fore the statute of flimitation has run.

39 Sa, 2d 28 (Ala. 1977

TAMOURE, FEDERAL PRACTICE 1519 (1983
HROT So, 2d 1289 (Al 19810

Fpire So, 2d 971 (A 19810,

HColumbia Engineering Int'Tv. Espey, 429 So. 2d
955, N5 (Aln. 19831

C8er, o, Denney v, Serin, 46 Sa. 2d 7 (Ala,
1984 ) Moorer v, Doster Const, Co., 442 Sa, 24
97 (Aln. 1984y Phelps v. South Alabama Elec
Coop, 4H 5o 2d 234 (Aln, TR Columbin
Engineering 1nt'l v, Espey., 424 5o, dd 855 {Ala,
19835 Walden v. Mineral Equipment Co., 406
So. 2d M5 (Ao, 1981 Minton v. Whisenani,
402 So. 2d 971 (Ala. 198]1)

*Denney v. Serio, 346 So. 2d 7 (Ala. 1984),

Moorer v. Doster Const. Co, M2 So. 2497 (Ala.
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abundantly with choice than it curses
us with confusion remains an open
(uestion. O

FOOTNOTES

'According to the Table of Comparative Sec
thens, 2 CODE OF ALABAMA 20 (19750, tithe
7. section EMy was not carmied over (o the car
rem Code.

“Ihe Bule-Making Act, Mal, Act Ne. BELE 1971
Adn, Acts 2250, 60, T his Act was not carried
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‘l{t;cent PDecisions

Recent Decisions of the
Alabama Court of
Criminal Appeals

Improper impeachment . . .
prior convictions

Neary v. State, 6th Div. 443 (January
8, 1985). Neary was indicted and con-
victed under a three-count indictment
charging trafficking in marijuana and
cocaine in violation of the Alabama
Controlled Substances Law. The court
of eriminal appeals reversed the con-
victions because the trial judge errone-
ously charged the judge Neary had a
prior conviction for a crime involving
moral turpitude.

At trial, on cross-examination by the
prosecution, the defendant testified,
without objection, in 1976in New York
he pled guilty to a misdemeanor for
possession of marijuana and was sent-
enced to three years' probation and re-
ceived a 33,000 fine. During the tnal
court's oral charge, the judge charged
the jury they could consider the con-
viction in the state of New York for
possession of marijuana as being a
crime involving moral turpitude and
could be considered by the jury as go-
ing to the credibility of the witness.

Presiding Judge Bowen held:

“In cross-examining a witness for
the purpose of impeaching him by
showing the commission of a crime
involving moral turpitude, care
should be exercised so as not to in-
clude an offense that does not involve
moral turpitude.” Kennedy v. Stale,
37150.2d 464, 468 (Ala.Cr.App. 1979)

The misdemeanor and felony offenses
of possession of marijuana are not
crimes involving moral turpitude. See
Ex parte Mcintosh, 443 So.2d 1283 (Ala.
1983). Consequently, the defendant
should not have been cross-examined
about his prior convictions for posses-
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by John M. Milling, Jr.
and David B. Byrne, Jr.

sion of marijuana, and the jury should
not have been instructed such convic
tions involved moral turpitude and af-
fected the defendant’s credibility.

The 1980 vehicular homicide
statute held unconstitutional

Whirley v. State, 3rd Div, 25 (January
8, 1985). Whirley was indicted for
murder pursuant to § 13A-6-2(a)2),
Ala. Code 1975, in that he recklessly
engaged in conduct which manifested
extreme indifference to human life and
created a grave risk of death to a per-
son . . . and did, thereby, cause the
death of Charles Lockett and Michael
Lockett, On appeal, Whirley claimed
the vehicular homicide statute under
which he was convicted was unconsti-
tutional.

In declaring the statute unconstitu-
tional the court noted Alabama courts
have long held a statute establishing
an offense, punishable both as a felony
and as a misdemeanor, 1S unconstitu-
tional. MeDavid v. State, 439 So.2d 750,
751 (Ala.Cr.App. 1983). The vehicular
homicide statute, in effect at the time
of the collision, in this case, constitu-
tionally is infirm because it provided
both felony and misdemeanor punish-
ments for the named offense.| The sta-
tute has since been amended. See §
32-5A-192, Ala. Code 1975.]

Recent Decisions of the
Supreme Court of
Alabama—Civil

Age discrimination . ..
elements of prima facie
case stated

Burroughs v. The Great Atlantic and
Pacific Tea Co., Inc., 19 ABR 534 (De-
cember 28, 1984). The plaintifis filed
suit complaining that A & P discrimi-
nated against them in violation of the

Age Discrimination in Employment
Act (ADEA), 29 U.5.C. §621, el seq., In
two ways: first, by reducing them to
part-time status due to their age; and
second, by discharging them because
they filed ADEA actions. In order to
preserve an ADEA action, a plaintiff
must file administrative charges with
the EEOC within 180 days after the
alleged unlawful practice. The plain-
tiffs, however, waited more than 200
days after inilially being reduced to
part-time status. Consequently, the
threshold issue is whether adminis-
trative charges were timely filed. The
plaintiffs contended, and the supreme
court agreed the reduction to part-time
status constituted a continuing viola-
tion for purposes of tolling the 180-day
period. The court noted Title VII cases
have been recognized as precedent for
ADEA cases, and Title VII expressly
recognizes the concept of a continuing
violation. The weekly assignment of
varying hours constituted continuous
maintenance of allegedly illegal practi-
ces extending the 180-day period.

Considering the merits, the court set
oul the elements of proof necessary to
make out a prima facie case:

"Facts sufficient for a reasonable
jury to infer that discrimination has
occurred (citation omitted). Such an
inference generally is established by
proving that the plaintiff (1) belongs
to the statutorily protected age group;
(2) was qualified for the job; (3) was
discharged; and (4) was replaced by a
person outside the protected age
group.”

Once a prima facie case has been
established, the burden of producing
evidence shifts to the employer who
must show the employer's reason for
discharge is legitimate and non-dis-
criminatory. If the employer meets his
burden, then the employee must show
the reason for discharge is merely pre-



textual, The court found A & P did not
discriminate against the plaintiffs on
the basis of age because A & P elimi-
nated all full-time checker positions in
order to increase efficiency and reduce
costs. The court, however, did find
there was evidence the plaintifis were
fired illegally since the plaintiffs were
the only employees fired for violating
a stated A & P rule, despite the fact
many employees violated the same
rule and were not fired.

Civil procedure . ..
rule 23 ARCP, res judicata
effect considered

Tavlor v. Liberty Nalional Life Ins.
Co., 19 ABR 116 (November 21, 1984).
In this case, the supreme court deter-
mined the res judicata effect of a judg-
ment entered in a federal class action
on a subsequent state court action be-
tween “members” of the federal class
action by considering whether the
“notice” required by the federal court
complied with due process. The plain-
tiffs in this action were policyholders
of Liberty National Life Insurance
Company. They contended they were
denied due process in the federal class
action case because they had no notice
of the class action and were not af-
forded an opportunity to be heard. The
federal class action was certified under
Rule 23(bX2) which does not require
“notice.” The plaintiffs thus had re-
ceived neither actual nor constructive
notice of the federal class action. The
federal court, however, expressly de-
termined the “best practical notice”
had been given, and the requirements
of due process were satisfied.

In considering the issue, the supreme
court held the federal case should have
been certified as a Rule 23(b) (3) class
which is the only class where notice is
mandatory. Rule 23(b) (3) suits involve
the adjudication of property rights and
the reliefl requested is predominately
monetary. The court also considered
the type of notice which satisfies due
process in a Rule 23(b) (3) suit. The
plaintiffs argued they were entitled to
actual notice, The court held the plain-
tiffs were entitled to at least construc-
tive notice by publication. According to
the court, routine newspaper and tele-
vision “media coverage” does not con-
stitute constructive notice. Construc-
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tive notice requires some sort of formal
attempt of notice in order to have the
“best notice practical under the circum-
stances.”

Civil procedure .. .
waived affirmative defense
may not be revived in
summary judgment
memorandum

Wallace v. Alabama Association of
Classified School Emplovees, 19 ABR
160 (November 30, 1984). In this case,
the supreme court held a defendant
may not raise the statute of limitations
defense in his motion for summary
judgment when he previously has filed
an answer without pleading the de-
fense. The court noted since the sta-
tute of limitations defense 1s an affir-
mative defense which is waived if not
pled, the defendant cannot revive that
affirmative defense in his motion for
summary judgment. Of course, if a de-
fendant moves for a summary judg-
ment before he files an answer, the
court may recognize the affirmative
defense argued in support of the mo-
tion for summary judgment.

Insurance . .,
uninsured motorist coverage
inures to the person,
not to a vehicle

State Farm Mutwal Aulo Ins. Co. v.
Jackson, 19 ABR 413 (December 21,
1984). In the certified question from
the Eleventh Circuit Court of Appeals,
the supreme court was asked to de-
termine whether UM coverage existed
as to kenneth Ivey, a passenger in an
uninsured vehicle owned by a relative
member of the same household, State
Farm had issued seven automobile lia-
bility policies. Kenneth Ivey was the

John M. Milling, Jr.,
a member of the
Monigomery law
Jirm of Hill, Hill,
Carler, Franco, Cole
& Black, received his
B.S. degree from Spring Hill College and
1.D. from the University of Alabama, As
a co-anthor of significant recent deci-
sions, he covers the civil portion.

nametd insured in only four of the poli-
cies, His mother was the named in-
sured in the other three policies and
the court had to determine whether
State Farm Awstomobile Insurance
Company v, Keaves, 292 Ala. 218, 292
S0.2d 95(1975), extended coveragetoa
passenger in an uninsured wvehicle.
The court answered the question in
the affirmative.

The court noted uninsured motorist
coverage inures to a person, not to a
vehicle, The coverage 1s not dependent
on the insured person’s being injured
in connection with a vehicle which is
covered by the liability insurer against
whom recovery is sought. While the
person seeking coverage must have
some hability coverage, he need not
have liability coverage for all purposes.
Consequently, it i nol necessary to
find the automobile in which Kenneth
Ivey was passenger was covered by li-
ability provisions of all seven policies
in order for Ivey to have been covered
under the uninsured motorist provi-
sions,

Venue. ..
a national bank domiciled
in Alabama is not a foreign
corporation for venue

Ex parte: First Alabama Bank of
Monigomery (In Re: Barclay Interna-
tional, Inc. v. First Alabama Bank of
Monigomery), 19 ABR 349 (December
21, 1984). In a case of first impression
in Alabama, the supreme court held a
bank organized under the national
banking laws with its principal place
of business in Alabama is a domestic
corporation for the purpose of deter-
mining venue, The court noted there is

no statutory definition of “domestic"

David B. Byrne, Jr.,
a member of the
Monigomery law
ferm of Robison &
Belser, received his

, B.S. and LL.B. de-
grees from the University of Alabama.
He covers the criminal law portion of
significant vecen! decisions,
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or “foreign’ corporation for the prerpose
of venue. Moreaver, the 1975 Alabama
Code provides in one context a national
bank is a foreign corporation and in
another context it is not a foreign cor-
poration. Consequently, the court ex-
amined the Alabama law prior to the
adoption of the 1975 code and deter-
mined it was the settled rule that a
“corporation created by Congress in
the exercise of its powers as the legis-
lature for the United States .. . is not to
be regarded as a foreign corporation,
but as a domestic corporation, in any
state in which it may do business . .."”
Therefore, a national bank with its
principal place of business in Alabama
is not a foreign corporation for pur-
poses of venue and the appropriate
venue is determined by §6-3-7, Ala.
Code 1975.

Rm.jenl Decisions of the
Supreme Court of
Alabama—Criminal

Police officer's unverified
ticket does not vest
jurisdiction in the district
court

Ex parte Dison I, 19 ABR 87 (No-
vember 16, 1984). In an opinion, with
far-reaching implications, the supreme
court held an unsworn DUI ticket and
complaint by a police officer does not
vest jurisdiction in either the district
or circuit court.

Dison was tried for DUI before the
district court of Jefferson County, Ala-
bama. The ticket was signed by the
officer, but it never had been verified
under oath before the district or mu-
nicipal court, nor had a separate war-
rant been issued by a judge, magistrate
or warrant clerk. After conviction in
the district court, Dison appealed to
the circuit court where the district at-
tarney filed a separate complaint. Dison
moved to dismiss for want of jurisdic-
tion.

The supreme court, through Justice
Beatty, focused the issue as follows:

“Jurisdiction of the offense and of
the person musl concur Lo aul horize
a court of competent jurisdiction to
proceed Lo final judgment in a crimi-
nal prosecution, This to the end, a
formal accusation sufficient to ap
prise the defendant of the nature and
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causeof the accusation is a prerequi-
site Lo jurisdiction ol the offense. Ir-
regularities in oblaming jurisdiction
of the person may be waived. but a
formal accusation by indictment, or
authorized information, or complaint
supported by oath, is essential to
complete junsdiction and cannof be
waived.”

The court reasoned further that:

“When the initial affidavit in a
misdemeanor case is not merely ir-
regular, but void, it will not support
the filing of a sufficient information
ar complaint by the district attorney
for a trinl de wove in Circuit Court.”

Sentence cannot be increased
after appeal

Ex parte Tice, 19 ABR 491 (December
21, 1984). Tice was indicted for illegal

Everybody Wants |

specific neads including

Creative Leasing.

k-

= J’J

To Be Creatm

Aot of pecple claim fo be skilled in
theleasing business. but whenlmade
a coraful inspection. there was guite
a crack in the foundation! Creative
Leasing has skill with over 50 years
axperenca. And becoause | leased
my car, | saved encugh money o
treat mysall 10 some of lifie’s litke
pleasures. Cregiive Leasing can
custom design a plan o meet your

maintenance and insurance. Thats
why s-.-'ewbodv wants 1o be creafivel

iy

possession of three different controlled
substances. He was convicted and
sentenced to serve three consecutive
ten-yvear terms of imprisonment, one
term for each particular possession.
Thereafter, the defendant filed a peti-
tion for writ of habeas corpus with the
Elmore County Circuit Court. Relying
on Vegel v. Stale, 426 50.2d 863 (Ala.
Cr.App. 1980), Tice argued his sen-
tence was improper,

The court in Vogel, supra, held mul-
tiple sentences cannot be based on pos-
session of several types of controlled
substances, where the possession oc-
curs at the same time and in the same
place. The Circuit Court of Elmore
County granted the petition and re-
manded the case to the Circuit Court of
Montgomery County for proper sen-
tencing. Tice was sentenced to a term

Huntsville 5356-3547
Tuscaloosa 345-6494
Monigomery 264-8421
Birmingham 2510137




of 15 years' imprisonment, and the Ala-
bama Court of Criminal Appeals af-
firmed.

The supreme court reversed and
remanded. Justice Adams, writing for
the court, relied on the language in
Rice v. Simpson, 274 F Supp. 116(M.D.
Ala. 1967):

“In Alabama, there can be no -
crease in a senlence in a criminal
case after the sentence is imposed.
This is a protection that is given to
all convicted criminals in this state,
Todeny such protection to convicted
criminals who elect to exercise their
post-conviction remedies and whodo
so successfully is unfair discrimina-
l"mt! and does nothing except serve to
limit the use of post-conviction pro-
ceedings in the Alabama state courts
by prisoners. It denies the prisoner
the protection of his original sen-
tence as a condition to the right of
appealing his conviction, or exercis-
ing his post-conviction remedies.”
Applying the reasoning of Rice, the

maximum sentence Tice could receive
was 10 years. The trial court was
bound at the resentencing hearing to
its initial determination 10 years’ im-
prisonment was the appropriate pun-
ishment for the crime. To hold other-
wise, and allow a harsher sentence to
be imposed against Tice without some
justification in the record for the in-
crease, would be a violation of the peti-
tioner's rights under the Equal Protec-
tion Clause of the Fourteenth Amend-
ment to the Constitution of the United
States.

Witness fifth amendment
privilege ...

necessity of an offer of proof

Ex parte Reeves, 19 ABR 266 (De-
cember 7, 1984). Reeves was indicted
for the shooting murder of Melvin
Price. At trial, the jury found the de-
fendant guilty of criminally negligent
homicide; the court of criminal appeals
alfirmed,

At trial, the defendant attempted to
call Ernest Trehern as a witness,
Trehern was present at the scene of
the shooting and also had been indicted
on charges arising from that shooting.
Upon the advice of his attorney, Tre-
hern informed the trial court, outside
the presence of the jury, he wished to
invoke his privilege not to testify, under
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the Fifth Amendment to the United
States Constitution. Following a briel
inquiry by the trial judge, the witness’
request not to testify was granted,
even though he had not been asked a
single question by the defendant.

The defendant argued this was error,
and the court of eriminal appeals cor-
rectly held Trehern should have been
required to take the stand in the pres
ence of the jury and invoke his privi-
lege in response Lo any question asked
by the defendant which would have
elicited incriminating evidence if an-
swered. However, after correctly stat-
ing the law, the court of criminal ap-
peals held the defendant did not suffi-
ciently preserve the error for review.

In reversing, Justice Shores crili-
cally noted:

"It is apparent from the record
that the defendant’s counsel did every-
thing possible to preserve the error.
He cleariy excepted to the trial judge’s
ruling and claimed the nght to put on
evidence o establish that Trehern's
testimony would have been material
tor the defense,”

Justice Shores went an to note the
court of criminal appeals’ reliance upon
Cawin v. State, 425 So.2d 500 (Ala.Crim.
App. 1982), was misplaced. Guwin cor-
rectly states the law concerning the
necessity an offer of proof be made to
show the expected testimony of a wit-
ness would not be incriminating in
order to predicate error upon a trial
court's refusal tocompel the witness to
testify. In this case, however, the de-
fendant made every attempt to make
such an offer of proof, but repeatedly
was cut off by the trial judge.

Failure to provide Brady
material

Ex parte Kimberly, 19 ABR 247 (De-
cember 7, 1984). Kimberly was indicted
for second degree robbery. Thereafter,
he filed a pretrial motion for discovery,
production and inspection requesting,
inder alia: "any and all evidence tend-
ing to exculpate this defendant.”

Subsequent to the trial court's order
granting the discovery, but prior to the
day of trial, Lt. Roy of the Mabile Police
Department interviewed Kimberly's
co-defendant, Sandra Whatley, who
was incarcerated in Tennessee. Al

though Whatley gave several conflict-
ing statements, she indicated Kimberly
had not been in the Maohile area at the
time the robbery occurred. This in-
formation was passed along 1o the Mo-
bile County District Attorney's Office.
The assistant district attorney in
charge of the prosecution of Kimber-
ly's case, even though aware of the
trial court’s order concerning exculpa-
tory evidence, did not furnish the in-
formation to Kimberly's defense coun-
sel,

After defense counsel learned of the
exculpatory evidence, he immediately
moved for new trial on the basis of
Brady v. Maryland, 373 115, 83 (1963),
The trial court held an evidentiary
hearing at which time Lt. Roy testified
as to what Whatley had told him. Addi-
tionally, the district attorney testified
prior to trial he knew of Whatley's
statement, but “mistakenly” failed to
disclose them in comphance with the
court’s order,

Justice Maddox, speaking for a un-
animous supreme court, reversed and
remanded the case. Relving upon Ex
parte Watkins, 450 So.2d 163 at 164
(Ala. 1984}, the court held the suppres-
sion by the prosecution of evidence fa-
vorable to an accused upon request vio-
lates due process where the evidence is
material either to guilt or to punish-
ment, irrespective of the good faith or
bad faith of the prosecution,

Regardless of its reliability, there
can be nodoubt the evidence provided
by Whatley, if believed by the jury,
could have had an effect on the trial by
exculpating Kimberly.

Recent Decisions of the
Supreme Court of the
United States

Defendant must testify
in order to preserve
appellate issue

Luce v, United States, No, 83912 (De-
cember 10, 1984). Luce was indicted
and tried in federal court for conspiracy
to violate the drug laws and possession
of cocaine with intent to distribute.
During the trial, Luce moved in lintine
to preclude the government from intro-
ducing a 1974 state conviction in the
event that he should take the stand.
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During the in limine hearing, the de-
fendant made no proffer or commit-
ment to testifly in the event his motion
were (o be granted.

The district court held the prior con-
viction might or might not be permiss-
ible impeachment depending upon the
scope af the defendant’s testimony of
trial. Since the defendant did not take
the stand in his own defense, the trial
court never addressed whether Luce's
prior conviction could be used.

The supreme court granted certio-
rari to resolve the conflict between the
circuils on the issue, The court held:

“Requiring that a defendant testify
inorder 1o preserve Rule 60%a) claims
will enable the reviewing Court to
determine the impact of any errone-
ous impeachment in the light of the
record as a whale.”

As an aside, the court noted this re-
quirement would also tend to discour-
age making such motions solely to
“plant” reversible error in the case of
conviction,

Warrantless murder scene
search held illegal

Thompson v, Louisiana, No. 83-6775
(November 28, 1984). Louisiana sher-
iff's deputies were called to a house by
the daughter of the petitioner, who ap-
parently had killed her husband and
then attempted to commit suicide by
taking sleeping pills. She had a change
of heart and called her daughter who
summoned the police. Initially, the po-
lice found the body of her husband and
the petitioner; they made a cursory
search of the premises. The body was
taken to the morgue and the petitioner
to the hospital.

Approximately 45 minutes later, two
investigators from the sheriff's office
conducted a thorough search of the
premises where they found the murder
weapon, a suicide note and another
note which was incriminating, The
original officers had left the scene se-
cure. The sheriff’s investigators pro-
ceeded without a warrant, without
consent, under the guise of a “murder
scene exception” based upon Mincey v.
Arizona, 437 115, 385 (1978),

On appeal, the Louisiana Supreme
Court ruled all of the evidence seized at
the scene was admissible, The Supreme
Court of the United States reversed,
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citing Kalz v, [nited Stales, 389 1.5,
357 (1967). The court held searches
conducted outside the judicial process,
without prior approval by a judge or
magistrate are per se unreasonable
under the Fourth Amendment — sub-
ject only to a few specifically estab-
lished and well-delineated exceptions.
The court reasoned there was ample
time for the sheriff's investigators to
obtain a search warrant and certainly
ample information to constitute proba-
ble cause,

The court rejected any purported
"murder scene exception” based upon
the Louisiana Supreme Court’s reading
of Mincey v. Arizona, 437 US. 385
(1978). The court noted Mincey stood
for the proposition police may make
warrantless entries where they rea
sonably believe a person within is in

need of immediate aid. The court, in
this case, held the petitioner’s attempt
to receive medical attention did not
constitute a waiver nor did it constitute
consent within the meaning of Mincey.
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Opinions of the General Counsel

William H, Morrow, Jr.

QUESTION:

“"May an attorney ethically mail letters over the
attorney's signature to alleged debtors of a client
demanding payment without having investigated
the matter and without having made a good [aith
professional judgment that the demand is for a valid
and subsisting claim?"

ANSWER:

An attorney may not ethically mail letters over the attor-
ney's signature to alleged debtors of a client without having
investigated the matter and without having made a good
faith professional judgment that the demand is for a valid
and subsisting claim.

DISCUSSION:
Disciplinary Rule 1-102(A) (4) provides:

“A lawyer shall not:

(4) Engage in conduct involving dishonesty,
fraud, deceit, or misrepresentation, nor be guilty
af willful misconduct.”

Ethical Consideration 3-6 in part provides:

“A lawyer often delegates tasks to clerks, secre-
taries, and other lay perscns. Such delegation is
proper if the lawyer maintains a divect velationship
with lis cliend, supervises the delegated work, and
has complete professional responsibility for the
work product.” (emphasis added)

Disciplinary Rule 3-101(A) provides:

"A lawyer shall not aid a nondawyer in the
unauthorized practice of law.”

Ethical Consideration 6-4 in part provides:

“In addition to being gqualified to handle a par-
ticular matter, his obligation to his client re-
quires him io prepare adequately for and give
appropriate attention Lo his legal work.”

Ethical Consideration 74 in part provides:

“His conduct is within the bounds of the law,
and thereflore permissible, if the position taken is
supported by the law or is supportable by a good
faith argument for an extension, modification,
or reversal of the law, However, a lawyer s nol
Justified in asseviing a posttion in litigation that is
Srivofons. " (emphasis added)

Disciplinary Rule 7-102(A) (1) and (2) provides:

“In his representation of a client, a lawyer shall
not:

(1) File a suit, assert a position, conduct a
defense, delay a trial, or take other action on
behalf of his client when he knows or when it is
obvious that such action would serve merely to
harass or maliciously injure another.

(2) Knowingly advance a claim or defense that
is unwarranted under existing law, except that
he may advance such claim or defense if it can be
supported by good [aith argument for an exten-
sion, modification, or reversal of existing law.”

The conclusion that we have reached herein is supported
by opinions of the American Bar Association Committee on
Ethics and Professional Responsibility and by a number of
opinions of state and local bar association ethics committees,

In Formal Opinion 68 (1932) the American Bar Association
Committee on Ethics and Professional Responsibility held
that it is ethically improper for an attorney to furnish his
letterhead to a client who would use the letterhead for the
purpese of writing collection letters to delinquent debtors
over the attorney’s signature. In the opinion the committee
stated:

"...alawyer has been given certain privileges by
the state. Because of these privileges, letters of
the character stated in the question, purporting
Lo be written by attorneys have a greater weight
than those written by laymen, But such privi-
leges are strictly personal, granted only to those
who are found through personal examination to
measure up to the required standards. Pudlic
policy thervefore reguives thal whalever corvespon-
dence prrports o come from a lawver in his official
capacily mus! be af least passed upon and approved
by him, He cannol delegate this duly of approval lo
one who has not been given the rights lo exercise the
Junctions of a lawyer. " (emphasis added)

In Formal Opinion 253 (1943) the American Bar Associa-
tion Committee on Ethics and Professional Responsibility
discussed several variations of a collection letter written by
an attorney. The committee held that it is unethical for an
attorney to permit a client to send collection letters on his
stationery when the account has not been referred to the
attorney for collection. The committee observed that in the
use of such letters it was the evident purpose to make the
debtor believe that the account had been placed in the attor-
ney's hands for collection, In the opinion the committee
observed:
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“Would it be ethical for an attorney, employed
on a retainer or otherwise, to permit a client to
send collection letters on the stationery of the
attorney and apparently over his signature, to
customers whose accounts had become delin-
quent?

{a) Would it be permissible if the client sent
only a letter which had been previously outlined
and prepared by the attorney with the under-
standing that such letter was to be used in the
discretion of the client?

{b) Would it be ethical if the attorney was
consulted in each case before such letter was
sent out by the client?

{c) Would it be approved if the client prepared
the letters and sent them to the attorney's office
for his signature?

{dy If it was agreed by the client that such

account would actually be sent to the attorney
for collection if not satisfactorily arranged upon
sending the first letter, would such agreement
make the plan ethical?
In none of the situations set forth in the inguiry
has the delinguent account been referred to the
attorney for collection. Yet in each instance the
evident purpose is to make the debtor believe
that the account is in the attorney's hands. It is
obviously unethical for a lawvyer to be a party to
such deception.”

The opinions of the American Bar Association Committee
on Ethics and Professional Responsibility hereinabove cited
were rendered under the Old Canons of Professional Re-
sponsibility of the American Bar Association. However, in
interpreting the Code of Professional Responsibility of the
American Bar Association upon which the present Code of
Professional Responsibility of the Alabama State Bar is mod-
eled, the American Bar Association Committee adhered to
the general principles set forth in Formal Opinion 68 and
Formal Opinion 253. In Informal Opinion 1368 (1976) the
ABA Committee refused to approve a series of collection
letters written by an attorney on behalf of a creditor. Each
letter carefully stated that the account had not been “turned
over for collection” and further advised the addressee not to
contact the attorney because the attorney did not maintain
documents supporting the claim. In the opinion the commit-
tee stated:

“Formal Opinion 68 (1932) held that it was un-
ethical for a lawyer to furnish his letterhead
stationery to a client so that the client could
write collection letters to delingquent debtors
over the purported signature of the lawyer.
Formal Cpinion 253 (1943) held that a number
of vaniations of that scheme were also unethi-
cal, including one where the attorney actually
signed the letter, and that the basis on which
the attorney was compensated was immaterial
because the letters deceptively implied to the
debtor that the account was in the lawyer's
hands for collection.

The large number of letters contemplated and
the fact that they will be prepared using auto-
matic typewriters do not in and of themselves
render the proposal improper. In our opinion,

The Alabawa Lanver

however, the nature and text of the letters, re-
quire more ‘direct supervision’ by the lawyers
over whether one or the other letters should be
sent i a particular case than appears to be
contemplated.

Although each letter states that the account has
not been 'turned over for collection’ and in-
structs the debtor not to contact the lawyer
because the lawyer has no records of the ac-
count, each still implies that the lawyer is al
least familiar with the account, is following the

debtor's activity, and has professionally evalu-
ated it.

In our view it is not enough that the lawyer rely
upon the client’s certification of the ‘validity” of
the account. The lawver must take responsibil-
ity for the reasonable accuracy of each letter
and must exercise due care that no letter mis-
states a fact with respect to the account of the
debtor. The continuing admaonition in the letter
not even to contact the attorney’s office about
the matter underscores the necessity that the
lawyer's communications to the debtor be as
accurate as reasonable procedures between the
lawyer and the creditor can make them.

Although the proposed demand letter project is
not per se unethical, violations of the Code of
Professional Responsibility could frequently and
easily occur unless the lawyer personally exer-
cises the care and independent judgment re-
quired to see that each letter sent 1s accurate
and appropriate as to the account of the debtor
when it is sent.

Four Alabama and Federal Trial Practice Form
Books Available for Immediate Shipment . . .

O ALABAMA AND FEDERAL PLAINTIFF

DISCOVERY FORMS

O ALABAMA AND FEDERAL MOTION

FORMS

O ALABAMA AND FEDERAL ORDER AND

JUDGMENT FORMS

O ALABAMA AND FEDERAL COMPLAINT

FORMS

Part of a series of trial practice form books by
Robert Sellers Smith and Joan Mcintyre.

The price of each of these books is $59.95 plus
postage and handling.

MADISON PUBLISHING COMPANY, INC.

223 EAST SIDE SQUARE
HUNTSVILLE, ALABAMA 35801
(205) 533-5040

99



In the absence of the exercise of that care,
judgment and responsibility we see nosubstan:
tial difference from the practice condemned in
Formal Opinion Nos., 68 and 253."

As hereinabove noted, numerous opinions of state and
local bar associations support the conclusions reached in
the above-cited opinions of the American Bar Association
Committee on Ethics and Professional Responsibility. The
Ethics Committee of the New York City Bar Association
(1927} held that an attorney for a corporate client which has
its own legal department and many small claims against
debtors throughout the United States may not permit the
corporation (o sign the attorney’s name to a form collection
letter sent by it. The Ethics Committee of the New York
City Bar Association (1944) held that it is unethical for an
attorney for a chain store to furnish the store with form
collection letters on his letterhead to which the client signs
the attorney's name. The Ethics Committee of the Virginia
State Bar (1948) held that an attorney who collects delin-
quent accounts for a client may not allow the client to use
his name in form letters informing debtors that if the ac-
count is not paid, the attorney will be instructed to com-
mence action to collect it. The Ethics Committee of the
Texas Bar (1957) held that an attorney may not supply a
client with signed form collection letters or signed letter-
heads on which the client can write collection letters. He
may not sign collection letters prepared by his client if he
has given no attention to the file and has no knowledge of
the circumstances of the debt. The Ethics Committee of the
South Carolina State Bar (1962) held that counsel for a

ALABAMA BAR INSTITUTE FOR
CONTINUING LEGAL EDUCATION
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April 11, 12, 13, 1985
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Roy L. Sieinhermer Warren B. Lightfoot
Professor of Law Bradiey, Arani, Rose and
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Kevin P, O'Brien Pillsbury, Madison and

Ivins, Phillips and Barker Sutro
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For further information:
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University, AL 35486
205/348-6230

credit bureau may not permit it tosend to debtors collection
letters signed by him, using his title as legal counsel, advis-
ing that the account should be paid to avoid suit, court
cost, attorney's fees, and other expenses and embarrass-
ments of litigation. The Ethics Committee of the Allegheny
County Bar Association (1962) held that a lawyer may per-
mit his client, collection agency, to print form letters to
delinquent debtors on the lawyer's letterhead and send
them daily to the lawyer's office for signature and mailing if
the lawyer will only sign such letters as meet his approval
and will satisfy himself that he has sufficient information
to justify his signing and sending of the letters. The Ethics
Committee of the Allegheny County Bar Association (1963)
held that a lawyer may not furnish form collection letters to
his client if he has not investigated the merits of the claim
before making demand for payment, The Ethics Committee
of the Kentucky Bar (1974) held that an attorney may not
represent on a retainer a corporation engaged in the busi-
ness of selling a package of computerized collection letters
which includes two letters from the attorney with his pre-
printed signature. The Ethics Committee of the North Da-
kota Bar (1976) held that a counsel for an institution who
permits the institution to send out, on the institution’s
letterhead and under his name, collection letters that are
signed with the counsel’s name by a secretary of the institu-
tion was guilty of a gross violation of the Code of Profes-
sional Responsibility.

In conclusion, we are of the opinion a lawyer cannot send
out collection letters unless the lawyer has sufficient in-
formation and has investigated the matter and reached a
good faith professional judgment that demand is being
made to collect a legally valid and subsisting debt. O

ALABAMA LAWYERS RESEARCH SERVICE

The University of Alabama School of Law Clinical Program

LEGAL MEMORANDA CONADENTIALLY PREPARED AT
REASONABLE RATES BY SELECTED LAW STUDENTS
UNDER ATTORNEY SUPERVISION.

912 Fourth Avenue Tuzcaloosa, AL 35401 (205) J4B-6904

SMITH-ALSOBROOK & ASSOC.
EXPERT WITNESS SERVICES
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+Tire consulting

"industnial accidents
‘Construction accidents

«Salety and procedure analys:s
Fire & arson investigation

BOBBY D. SMITH, B.S., J.D., President
P.O. Box 3064 Opelika, AL 36801 (205) 749-1544
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Disciplinary Report

Private Reprimands

® A lawyer was privately reprimanded for having
violated DR 7-104 (A} (1), by, during his representation
of a chent who was suing a corporation, having com
municated on the subject of the suit with an executive
officer of the defendant corporation, though he knew
the corporation was represented by a lawyer in the
matter, and though he did not have the prior consent of
that lawver to such communication.

® On Friday, November 30, 1984, an Alabama law-
ver was reprimanded for a violation of Disciplinary
Rules 5-105(A) and 5-105(B) arising from his handling of
the closing of a real estate transaction. The lawyer
learned that the sellers, who were taking back a second
mortgage on the demised premises, were in dire need of
cash funds and further, that they had been unable to
locate a purchaser for the second mortgage. Arrange
ments were then made for the attorney’s mother to
purchase the mortgage, at a substantial discount, and
the lawver prepared an endorsement whereby the sec-
ond mortgage was transferred at the closing. Shortly
thereafter the mortgagors went into default, and the
lawyer's mother made a demand for payment on the
sellers under the terms of the endorsement
determined that the lawver failed to properly explain to
the sellers that they remained liable pursuant to the
endorsement, that the attorney actually engaged in rep
resenting differing interests at the closing, and further,
that his independent professional judgment was al
fected by the participation of his mother in the transac-
tion, contrary to the rules mentioned hereinabove

It was

® On Friday, November 30, 1984, a lawyer was pri
vately reprimanded for violation of Disciplinary Rules
B-101A) and 7-101(A) (2), for willfully neglecting a legal
matter entrusted to him and for failing to carry out a
contract of employment entered with a client for pro
fessional services. The lawyer agreed, in January 1979,
to file a lawsuit for his chent, an insurance company
I'he lawyer took no action in the case for over two years
and only filed suit in March of 1981 after his senior
partner had been apprised of the situation by the insur
ance company. The Disciplinary Commission deter
mined this conduct to be contrary to the above-cited
rules and further determined that the attorney should
receive a private reprimand.

® On November 30, 1984, a Jawyer was privately
reprimanded for having violated DR 2-111(A}, by having
initiated a divorce proceeding for a client and, then,
when the client failed to pay the full fee promptlv, by
having failed to appear in court at a setting of the case,
without having moved to withdraw in the case and
without notifying the client of an intent to withdraw.

® A lawyer was privately reprimanded for having
violated DR 2-105(A) by having given unsolicited advice
toalayman that she should obtain counsel or take legal
action in connection with the accidental death of her
som and then having, subsequently, accepted employ-
ment from her to represent her in filing a wrongful
death action in connection with her son’s death.

® On November 30, 1984, a lawyer was reprimanded
for having been guilty of willful neglect, in violation of
DR 6-101(A), by having [ailed to notify an incarcerated
client, either verbally or by mail, that the client's crimi-
nal conviction had been affirmed by the court of crimi-
nal appeals, thereby denying the client the opportunity
(o request that his case he pursued by motion by rehear-
ing and petition for the writ of certioran.

® On January 18, 1985, a lawyer was privately re-
primanded for having violated DR 2-111{A) by having
initiated an appeal to the Alabama Court of Criminal
Appeals on behalf of a chent and then having aban-
doned the appeal when the client falled to pay the full
fee agreed upon, without either filing a brief or a mation
to withdraw,

® (On January 18, 1985, a lawyer was privately re
primanded for having violated DR 7-101{A}2) and DR
2-111{AN2) by having agreed and promised to file a
certain suit for a client, but then having failed to do so.

® (On January 18, 1985, a lawyer was privately re-
primanded for having engaged in conduct that is preju-
dicial to the admimstration of justice and that adver-
sely reflects on his fitness to practice law, in violation of
DR 1-102{AX5) and DR 1-102(AX6) of the Code of Profes-
sional Responsibility of the Alabama State Bar, by hav-
ing settled a civil sunt after his client died and having
signed as a “witness’ to the signature of the deceased
client on a General Release form, though the lawyer
knew at the time that the client was dead, that the
client had not signed the form and that the chient's
purported signature had actually been inscribed by the
deceased client's wile.

T hs
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Private Reprimands

® On January 18, 1985, a lawyer received a private
reprimand {or violation of Disciplinary Rules 1-102(AK4)
and 6-102(A). T'he Disciplinary Commission determined
that the lawyer in question had misrepresented to a
client the status of a legal matter that he was handling
for the client and that, subsequent to the (iling of a
grievance regarding that matter, the attorney attemp-
ted to limit his liability to the client for his personal
malpractice by making a payment to the client conting-
ent upon withdrawal of the grievance that the client
had filed. The commission determined that the attor-
ney's actions violated the above Rules which prohibit a
lawyer from engaging in conduct involving dishonesty,
fraud, deceil, or misrepresentation, or willful miscon-
duct and which further prohibit a lawyer from at-
tempting to exonerate himsell from, or limiting his
liability to, his client for his personal malpractice.

® On January 18, 1985, a lawyer was privately re-
primanded for having intentionally failed to seek the
lawful objectives of his client and having intentionally
farled to carry out a contract of employment, in viola-
tion of DR 7-101(A), by having accepted a $460 fee for
preparing a will for the client and for initiating adoption
proceedings for the three children of the client's wife
and then having failed to perform these services for
over two years, despite a number of inquiries from the
client.

Public Censures

e Ashville lawver Larry W. Dobbins was publicly
censured for having williully neglected a legal matter
entrusted to him, in violation of DR 6-101(A), by having
accepted a fee to probate the will of a deceased individ-
ual, and then having failed [or approximately eight and
a half months to file the will for probate, after having
been provided with all of the information and documen-
tation necessary o file the will for probate.

® Birmingham lawyer James G. Stevens was pub-
licly censured for “misrepresentation” and “willful
misconduct,” in viclation of DR 1-102(AX4), Code of
Professional Responsibility of the Alabama State Bar,
as well as for “willful neglect,” in violation of DR
6-101(A}, for having misrepresented to the purchaser of
certain real property that the property was free and
unencumbered, though he knew it to be subject to a
prior existing mortgage, and, further, for having failed
to record the purchaser’s deed to the property from the
date of the closing, on June 17, 1982, until August 30,
1983.

The following appeared in the January 1985 issue of
The Alabama Lawyer. The reports have been amended
to include specilic reasons for suspension and reinstate
ment.

Suspensions

Jamie Henagan McDowell, a Montgomery law-
yer, was suspended from the practice of law in the state
of Alabama, effective October 30, 1984, by order of the
Disciplinary Commission. The suspension was based
upon failure to comply with mandatory continuing le-
gal education requirements for 1983,

Dothan lawyer Daniel E, Robison was suspended
from the practice of law in the state of Alabama, effec-
tive October 30, 1984, by order of the Disciplinary
Commission. The suspension was based upon failureto
comply with mandatory continuing legal education re-
guirements for 1983,

Reinstatement

Deborah Farrington Coe Sawyer of Montgomery
was reinstated to the practice of law in the state of
Alabama, effective September 30, 1984, by order of the
Disciplinary Commission, Ms. Sawyer was reinstated
after having met mandatory continuing legal education
requirements for 1983
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Don’t Do Your Case
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mahe a deciding difference in your case. For a follow
up investigation and valid, reliabile testimony by a
well-established expert. contact:

ALBERT MEDINA
Thaffie-Accident Consuttant/ Feeonstructionial
Accident Investigation Court Testimony -

Lamp Examination Pholographs
Coilision Analysis

0. Box 17332 = Monigomery, Alabama 36117
(205) 277-7928

March 1985




CAMBRIDGE
SUMMER SESSION

A continuing legal education
program in one of the world's
mosl impressive academic
seltings, fleoluring an inter-
mational faculty.

July 20-31, 1985

ENGLAND

Sponsored by
THE UNIVERSITY OF MISSISSIPF
LAW SCHOOL
st CAMBRIDGE UNIVERSITY

Ui Caarlwlge Summer Seasons will atler
16 bimirs anid 45 nwoiies of lectures aml
wrirniars, which will emphasse owr English
cammon  lnw  heritngs, miermabonal law,
oo kel lis amd begal philosaphy. OF
wpecan| sibaresl will e Wb eppotiandy 1o meet
with apil dliscuas the Enghah leyal sysiem wih
beth Isarelsters sl pudges. Classes will
wyerage thaee houes v day providing ample
opgrarunsty e indeperabent siudy amd travel
The hatvon cosl jecheles & “legal toe™ ol
London, whch will give the shadent an
s s book @ warh egal napnabomns pe the
wns ol cowt, the low cowrts and the Oid
Fhaidey

F s srvpew enfahmiatoss confscd

CENTER FOR
CONTINUING LEGAL EDUCATION
101 Universities Cenier
J025 Madgawood
Juchson, Mississippl 39211
(801} 8826580

Notice

Effsctive December 3, 1984, Disciplinary Rule 8-101(A) of the Cods of Profes-
sional Responsibility of the Alabama State Bar has been amended, by orderof the
Suprems Court of Alabama in the following manner, to-wit:

The list of citations in footnote one (1) of said rule 18 amended to
include the citation 'Haynses v. Alabama State Bar, 447 So. 2d 875
CAla. 19847, so that said footnote shall read as follows;

'For definition of ‘willfull neglect,’ see Welson, et al.,
Jury Comm'rs v. State, ex rel. Blackwell, |82 Aln. 449,
€& 8o, 188 (1813, Btate, ex rel. Atty. Gen. v, Martin,
180 Als. 458, 81 So, 491 (1913); Haynes v. Alabama
Btate Bar, 447 5o, 24 675 (Ala 1084).

In addition, the Alabama Rules of Disciplinary Enforcement are, effective:
December 3, 1884, amended in the following respeocts:

1. mualﬂtb}.nfmamﬂsurmmiplmm:rknrwmmmmdﬂmm
tuta ‘five (5)' for ‘three’ betwesn the terms 'at least’ and ‘years.' so that Bule
19(b) shall read as follows:

{b) Time for reinstatemsnt

A person who has been suspended for more than three
months may not app]ymrmmaummmmmm
of suspension has terminated A person who has been
disbarred after hearing or by consent may not apply for
reinstatement until expiration of at least five (&) years
m;mthaaﬁauuvam of the disbarment or surtendar of
3 m
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<. RHule 18 of the Rules of Disciplinary Enforeemant {8 amended by deleting in
the caption the phrase (other than temparavily suspended attornays): by
adding in subparts (a) and (b) the phrase, ‘other than an attorney temporarily
suspended under Hule 3{c)," batween the words 'attorney’ and “shall’; and by
deleting in subpart ( &) the sentence reading ‘Notice of & suspension under Rule
S g3 for noncompliance with the Rules for Mandatory Continuing Lagal Educa-
tion shall not be publishad”; so that Rule 18 shall read as follows:

Rule 18

Disbarred or Suspended Attorneys

{a) Notificationtoclients involved in mattersother than
litigation or administrative proceedings

A disbarred or suspended attornay, other than an attorney
temporarily suspended under Rule 3(¢), shall promptly notify
or cause to be notifiad, by registered or certifiad matl, return
recelpt requestad, all clients being represented in pending mat-
ters, othar than litigation or administrative proceedings, of his
disbarmant or suspansion and his consequent inability to act
AS an attorney after the effective date of his disbarment or
gsuspenslon and shall advise gald clients 1o seak legal advice of
the client's own choica elsewhers,

(b) MWotification to clients involved in litigation or ad-
ministrative proceedings

Adisbarred or suspendad attorney, other than an attorney
tarmporarily suspended under Kule 3( ¢ ), shall promptly notity
or cause to be notifled, by reglatared or certified matl, return
recelpt requested, sach of his olients who s involved in pending
litigation or adminlstrative proceedings, and the attorney or
attorneys for ench adverse partgy in such matters or procesd-
Ings, of his disbarmant or suspension and consequant inability
to act a8 an attorney after the sffective date of his disharment or
suspension. The notics tobe glven to the cllent shall advise the
cllent of the degirability of the prompt substitution of ariother
attorney or attorneys of the olisnt's own cholce in his place,

In the event the cliant does not obtain subgtitute counsal
bafore the effective date of the disbarment or suspension, it
shall be the responaibility of the disbarred or suspanded attor-
ney to move in the court or agency in which the proceeding is
pending for leave to withdraw.

Tha notice to be givan to the attornay or attorneys for an
adversa party shall state the place of residence of the client of
the disbarred or suspended attorney.
te) [Noahange]

(d) [Nochange]
(a) Publication of notice of suspension or disbarment

Thie Disciplinary Board shall cause a notipe of the suspen-
slon or disbarment to be published in the official Bar publica-
tion andin a newspaper of genaral olroulation in each fudicial

circuit of tha State of Alabama in which the disciplined attor-
ney maintained an office for the practios of law.

() [Noohangs]
(8) [Nochangs]
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In

Memoriam

J. O. Sentell, Jr.

At 22 years of age, an applicant for
admission to the Alabama State Bar
was asked why he wished to pursue
law as a profession. He responded:

Lam interested in law and its vari-
ous phases and enjoy its study. [ con-
sider it a8 one of the most hanorable
professions and one worthy of dili-

gent application and pursuit, | be
lieve the profession alfords a splen-
did opportunity for service to the
state and its people.

That statement, penned some 53 years
agoinacharacter and fitness afhidavat,
bears the now familiar signature of
J1.0. Sentell. Treating Mr. Sentell's
reasons for choosing law as covenanis
for future performance, 1t can be stated
emphatically he discharged his prom-
ises fully, Throughout his career he
kept his interest in the law keen and
always was its avid student. The pro-
fession was honorable when he chose
it, and his conduct only added to its
lustre. He took full advantage of the
“splendid opportunity for service to
the state and its people.”

James Oscar Sentell, Jr., was born at
Luverne, Alabama, July 3, 1909, to .0,

Crenshaw, Jack
Montgomery — Admitted: 1926
Died: January 17, 1985

Favre, William Rudolph, Jr.
Maobile — Admitted: 1956
Died: December 25, 1984

Dothan — Admitted: 1965
Died: December 30, 1984

Harrison, George Mortimer, Jr.

Sentell, James Oscar, Jr.
Montgomery — Admitted: 1932
Died: January 19, 1985

Simms, Donald Russell, Jr.
Huntsville — Admitted: 1980
Died: December 30, 1984

Stewart, Robert Browder
Montgomery — Admilled: 1940
Died: January 27, 1985

Whiting, Harrington Bixler
Alaska — Admitted: 1967
Died: December 14, 1984

These notices are published immediately after reports of death are
received. Biographical information not appearing in this issue will be
published at a later date if information is accessible. We ask you
promptly report the death of an Alabama attorney to the Alabama
State Bar, and we would appreciate your assistance in providing
biographical information for The Alabama Lawver.

The Alabsara Laniyer

Sentell, Sr., a lawyer, and Ida S. Sen-
tell. Upon earning undergraduate and
law degrees from the University of Ala-
bama he entered the private practice of
law in Luverne from 1932-1943. He
served as a member of the board of bar
commissioners from 19431946 while
he was price attorney for the Office of
Price Administration in Montgomery.
Mr. Sentell returned to Luverne and
private practice in 1946. Montgomery
claimed him permanently in 1951 when
he assumed the post, until 1953, of
counsel for the Office of Price Stabili-
zation. Thereaflter he commenced pri-
vate practice in Montgomery, In 1962
he became lirst assistant United States
attorney for the middle district of Ala-
bama, a post le held until his career as
a clerk began in 1967 when he was
named deputy clerk of the Supreme
Court of Alabama. In January 1968, he
became clerk of the supreme court.
Upon creation of the court of civil ap-
peals in 19649, Mr. Sentell assumed the
additional responsibility of serving as
its first clerk, a position he held until
1975, Mr. Sentell also was editor of The
Alabama Lawyer from 1967-1982 and
ex afffeio secretary of the Alabama
Court of the Judiciary from its incep-
tion until 1976,

Alsoin 1976 Mr. Sentell received the
Alabama State Bar's Award of Merit at
the bar’s annual meeting, held that
year in Huntsville, At the 1982 annual
meeting, he was named first recipient
of the Walter P. Gewin CLE Award by
the Alabama Bar Institute for Contin-
uing Legal Education; in addition, the
bar presented him and his wife witha
travel certificiate as a rétirement gift.

Mr. Sentell was one of the founders
and the first president of the National
Conference of Appellate Court Clerks;
he also was the first recipient of its
Distingumished Service Award in 1979,
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Mr. Sentell retired as clerk of the
supreme court in 1982, He was only the
fifth clerk to serve the Alabama Su-
preme Court since 1880, but during his
tenure, Lhree chief justices and 18 as-
sociate justices served in the Supreme
Court of Alabama.

Mr. Sentell long will be remembered
for his loyal friendship, his keen intel-
lect, his impeccable integrity, his ele-
gant charm and his gentle wit. His
presence and bearing was so dignified
his very appearance had an uplifting
effect upon the proceedings. Practi-
tioners before the supreme court will
recall with a shudder the solemnity
with which he could sound the docket
to a tense assemblage of advocates
waiting for their precious minutes at
the lectern. We also recall how remark-
ably accessible he was when we needed
quick and sound advice on procedural
niceties, Hig competence was univer:
sally recognized by all, He was said to
possess a photographic memory.

As a frequent practitioner in the su-
preme court and as board member of
The Alabama Lawyer, | shared many
experiences with him. Through this
proximity | came to appreciate a keen
sense of humor, and [ recount here sim-
ply one such instance. At a bar conven-
tion in Huntsville several years ago, Mr.
Sentell and [ were visiting with a size-
able group of fellow lawvers. In the
conviviality of the moment, | kidded Mr.
Sentell by making the wholly ground-
less charge that when the court an-
nounced its decisions, he claimed the
privilege of telephoning only the pre-
vailing attorneys to announce the re-
sult. Thus the deputy clerks were left
with the distasteful chore of telephoning
the losers. A hearty laugh followed
during which Mr. Sentell protested his
innocence in a good-natured way. The
following Friday at precisely 10 a.m.,
when boththe pendency of an appeal in
Montgomery and the joke | had told on
him the preceding week were both
very far from my mind, my phone rang
and Mr, Sentell announced in his best
ceremonial tone, “"Champ, [ regrot |
must so quickly disabuse you of your
theory as tomy practice of calling only
prevailing counsel but it is nonetheless
my unpleasant duty toadvise you. ..."
The rest of his remarks were lost in
our laughter as the sting of defeat was
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not sufficient to suppress my admira-
tion for this clever rebuttal to my ear
lier joke on him. [ will miss him.

Our bar lost one of its pillars when
J.0. Sentell died peacefully in his sleep
on the night of January 19, 1985. His
picture hangs as a permanent memo-
rial at Alabama State Bar headquar-
ters, and his occasional visits to the bar
building with his young grandchildren
will be missed by the staff. A member
of the First United Methodist Church,
he is survived by his widow, Dr. Jane
Jones Sentell of Montgomery, Alabama;
two sons, James C. Sentell of Hunts-
ville, Alabama, and Charles Edgar
Sentell of Jackson, Mississippi, a third
generation member of the Alabama
State Bar; one daughter, Jane Sentell
(Mrs. George, III) Preiss of Little Rock,
Arkansas; and several grandchildren,

Finis Ewing
St. John, IIT

“Finis was a good trial lawyer and
he was a good ‘book’ lawyer. He could
whip you in the courtroom, and he
could also whip you with the books.”
That statement, by a Birmingham
plaintiff lawver, is an accurate des-
cription of Finis Ewing St. John, III,
who died on his farm in Cullman
County October 25, 1984, at the age of
5l

Finis was also an outstanding mem-
ber and leader in the Alabama Legisla-
ture, serving one term in the house of
representatives, 1971.75, and twoterms
in the senate, 1975-83. He was un-
animously elected as president protem
of the senate in 1979. One of his fellow
senators described Finis' reputationin
the senate in these words: “He would
‘stay hitched’ .” Finis often said folks
in Cullman County would tell him he
was not a good politician, but that he

was a good senator, He considered that
a compliment.

Finis was carrying on a family tradi-
tion in the legislature, following in the
footsteps of his great-grandfather, Wil-
liam P. 5t. John, who served in 1853.54;
his grandfather, Finis E, 51, John, Sr.,
who served in 1923-35; and his father,
Finis E. St, John, Jr., who served in the
senate in 193947,

Finis graduated from McCallie School
in Chattanooga, Tennessee, and the
University of Alabama in 1956 with
B.S.L., LL.B. and J.D. degrees. He also
attended Auburn University for two
years before going to Alabama. He jok-
ingly said he “attended Auburn, but he
was educated at Alabama,"”

St. John served as president of the
Student Bar Association at the Um-
versity of Alabama; president of the
Young Lawyers' Section of the Ala-
bama State Bar in 1965; president of
the Cullman County Bar Association
in 1968; charter member and president
of the Alabama Law Institute Council,
director of Leeth National Bank; and
president of First Federal Savings and
Loan Association from 1980 until his
death. In 1962 he was the youngest
person ever to be elected as a member
of the Alabama Board of Bar Commus-
sioners, He was a member of Grace
Episcopal Church in Cullman.

Survivors include his wife, the former
Juliet Given of Birmingham; two sons,
FinisE. 5t John, IV, and William G, St
John; his mother, Mrs. Mary J. St.
John; one brother, Warren J. St. John;
and one daughter-in-law, the former
Alice Rogers of Eutaw, Alabama. His
son, Bill, married Elizabeth Gentry of
Winston-Salem, North Carolina, in
December 1984,

Finis was a man with many inter-
ests. He was a strong family man,
practicing law with his father, wife
and one of his song, A serious boul
with cancer in 1969 made him cherish
his family ties more than ever the last
15 vears of his life.

In addition to being an outstanding
practicing lawver, bar leader and legis-
lator, he was also an avid hunter and
sportsman and a dedicated “Crimson
Tide™ fan. His family has suffered a
great loss and so have the state of Ala-
bama, Cullman County and the legal
profession. He will be missed greatly.
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Glassified
sNotices

hooks for sale

services

FOR SALE: One Alabama Code, cur-
rent. 5300, negotiable, Please call Ms.
Newhouse at 297-9042 - 9057, Phenix

City, Alabama.

FOR SALE: Law library (close-oul sale);
Southern Reporter Vol. 1-200; Southern
Reporter 2d Series Vol. 1-334; Alabama
Reporter Vol. 334-398; Code of Alabama
1975; ALR 3d Vol. 1100; ALR 4th Val, 1-
23 ALR 2d Later Case Service; Quick In-
dex for ALK 1st through 4th; Am Jur
Proof of Facts 1st and 2d with Quick In-
dex; Am Jur Pleading and Practice Forms
Vol. 125 with Index; Am Jur Trials Vols,
1-28 with Index; Am Jur Legal Forms 2d
Vol. 1-20 with Index; Nichols Cyclopedia
of Legal Forms Vol. 1-10; Lawyers Co-op
Bankruptcy Service Lawyer's Edition
Vaol. 1-10. Contact .W. Hinton, P.O. Box
681, Gadsden, Alabama 35902 or after 4
pom. call (205) 442-9042.

FOR SALE: Complete set of the Ala-
bhama Code with pocket parts and re-
placement volumes through 1984, Stanley
W. Posey, P.O. Box 300, White Springs,
Florida 32086, phone (904) 3978613,

SA:JE :ED-BQ%
U5ED*LA\'|' BOOKS
* &

® West @ Lawyers Coop ® Harrison
#* Mafthew Bender ® Callaghan ® Others

WE BUY — SELL — TRADE
Law Book Exchange
P. 0. Box 17073

Jacksonville, FL. 32216
1-800-325-6012

The Alabama Lawyer

EXAMINATION OF QUESTIONED
Documents. Handwriting, typewriting
and related examinations, Internationally
court qualified expert witness. Diplomate,
American Board of Forensic Document
Examiners, Member: American Society of
Questioned Document Examiners, the In-
ternational Association for Identification,
thie British Forensic Science Society and
the National Association of Criminal De-
fense Lawyers, Retived Chiel Document
Examiner, USA Cl Laboratories. Hans
Mayer Gidion, 218 Merrymont Drive, Au-
gusta, Georgia 30907, (404) B60-4267,

FORENSIC ENGINEERING Services
— Accident reconstruction, seatbelts, me-
chanical failures, slip & fall, James D,
Anderson, Jr,, P.E. Registered mechanical
engineer serving Alabama, Mississippi,
Georgia and Florida. Rates and references
on request. Charter member — National
Academy of Forensic Engineers. 9663 Hol-
lowbrook Circle, Pensacola, Florida
J2514. Phone (904) 478-5208.

REAL ESTATE EXPERT witness/ad-
visor on issue of lability of real estate
agents, mortgage lenders, closing attor-
neys, title insurance companies. Over 10
years' experience. Licensed attorney, real
estate broker and published author. Sloan
Bashinsky, Suite 100, 6 Office Park Cir-
cle, Birmingham, Alabama 35223. (205)
8704444,

LAMAR MILLER, Examiner of Ques-
tioned Documents, Qualified in most Ala-
bama Courts, American Society of Ques-
tioned Document Examiners, American
Academy of Forensic Sciences, certified
by American Board of Forensic Document
Examiners, Handwriting, {orgery, tyvpe-
wriling, alteration of medical and other
records. Miscellaneous document authen-
tication problems, P.O. Box 2250, Au-
burn, Alabama 3683 1-2250, (205) BR7-6609,

THE
ALABAMA LAWYER
CLASSIFIEDS

All requests for classified ad
placement must be submitted
typewritten and are subject to
approval. Alabama State Bar
members are not charged for
classified notices up to two in-
sertions per calendar year, ex-
cept for “position wanted" or
“position offered”’ listings,
which are at the regular rate,
Nonmember advertisers must
pay in advance and will re-
ceive a complimentary copy of
The Alabama Lawyer in which
their advertisement is pub-
lished. Additional copies are
$3.00 plus postage.

RATES:

Members: No charge

Nonmembers: $35 per insertion
of fifty (50) words or less

$.50 per additional word

DEADLINES:

Classified copy and payment
must be received no later than
the first day of the month prior
to pl;lh!icatinn date, with no
exceptions.

MAILING:

Send classified advertising
copy and vour check, made out
to The Alabama Lawyer, to;

Alabama Lawyer Classifieds
c/o Margaret Dubberley
P.O. Box 4156

Montgomery, AL 36101
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position wanied S
ASSOCIATION WITH law firm re
presenting management in labor relations
and employee relations activities.,

Member of Michigan and Alabama Bar
Prior experience with Chrysler Realty
Departrment and 24 yvears with Ford Mo
tor Company in industnal relations man-
agement positions. Contact Ed Jeakle at
383-2133 or T66-7706 after 6 p.m

miscellaneous

LAW BOOK DONATIONS needed!

Jones Law School a1 Alabama Christian
College in Montgomery needs legal books,
Journals, éte. Pickup can be arranged
Contact Kay Newman, 5345 Atlanta
Highway, Montgomery, Alabama 36193
1601 or call (2051 272-5820, ext. 147
{1-800-824-4527 in Alabama). Acknowl
edgment will be made for tax purposes.

| arson
R ]
MCGowin

FOREST MANAGERS
& CONBULT.—\NTSI nc

Benefitting attormeys and their
clients with the following pro-
fesslonal services:

®m "ROPERTY DIVISIONS

® LAND OR TIMBER APPRAISALS
m ESTATE OR TAX PLANNING

m EXPERT WITNESS TESTIMONY
B LAND SALE. EXCHANGE OR

FOR SALE: Regnstered historic
"PIPPEN" plantation near Butaw, Green
County, Beautifully restored 1853 classic
twrstory columned Greek Bevival man:
sion pescefully isolated on 50 acres of an
clent saks, pecan groves, rolling meadows

wanied il
TWO COPIES OF McElroy's Alabama
Evidence 3rd edition by Gamble or any
earlier editions. Please contact Elizabeth
Vickers, 500 Eastdale Road, Apartment F
i, Monigomery, Alabama 36117, Call day

715106 7 and woodlands. Elegant drapes and ACQUISITION
- night 271-5106 or 347-0912. Please con- ; . :
::l.!l :Iui[ill L] ] UI,|1]I 12. Please con chandéliers. neat country kitchen. formal Ml el IO
L L = iAs [NEEsS s : : I
- —— * decor, modern heat and conveniences, yel ”\T_i RPRETATION
undisturbed antebellum character. Barn, m SEISMIC, OIL OR MINERAL
ADVICE

NOTICE

ALL ADS AND ARTICLES
FOR THE
MAY ISSUE
OF THE ALABAMA LAWYER
MUST BE SUBMITTED BY
MARCH 29, 1985

¥ Iy 5 ;'_---'-. ar .1.!
outbuildings and lake serving annua & TIMBER ESTIMATES

® FEASIBILITY STUDIES
m FORESTRY CONSULTING

wildlfow| habitat. 4,000 square feet +
15900 square leet attic. By owner
S199.000, includes selected original fur-
mshings and owner financing. Additional
land up to 900 acres available in several
tract combinations ideal for hunting, cat
tle or just the pood life, R.E, Monette
(205) B30-2961 anytime

MO, Box 2143 = Mobile, AL 30652
438-4581

Members Assoclation of Consulting Foresters

AFFORDABLE TERM LIFE INSURANCE —
FROM COOK & ASSOCIATES

Compare these low non-smoker annyual rates for non-
decreasing graded premium life

MEDICAL EXPERTS FOR:
MEDICAL and HOSPITAL
MALPRACTICE

PERSONAL INJURY -

1150 Board Certified eminently gualified medical ex-
perts in all speciaities, nationwide and Alabama, wha
review medical records and testify. We review,
approve, and guarantee all reports you receive.
* Flexible fee options: from $150.
* Experience: 8 years and 8000 cases for 4000 sat-

isfied attorneys.
* Local references.
* FREE books by our Medical Director, one with

foreword by Melvin Belli.
* FREE detailed case consultation with our Senior

Medical Director.

A WORD OF ADVICE:
The call, our books end literature and detalied telephone
consultation with our Medical Directors are FREE. Spend
five minutes of your time and leamn what a competent
Medical-Legal Consulting Service can do for your practice
and clients.
TOLL FREE 800-336-0332
(703) 437-3333

The Medical Quality Foundation
The American Board of Medical-Legal Consuitants
11345 Sunset Hills Road, Reston, VA 22090

MALE AGES iﬂ_ﬂ.m _ $500.000
5 230.00 415.00 615.00
a0 232.50 420.00 615.00
as 235.00 425.00 625.00
40 302.50 545.00 BO5.00
37750 685.00 1,035.00

485.00 925.00 1,375,00

737.50 1,385.00 2,065.00

1,235.00 2,305.00 3,445.00

2,160.00 3,990.00 5,975.00

(smoker's rales slightly higher)

$1.000,000

Renewable to age 100. Female rales same as males lour
yoars younger All coverage provided by companies raled
“A Excellent” by A M. Best Co

For a written quotation and policy description send
your date of birth and amount of coverage desired 1o

COOK & ASSOCIATES

2970 COTTAGE HILL ROAD » SUITE 201
MOBILE, ALABAMA 36606
(205) 476-1737
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LEGAL PRINTING

xE

Legal and Financial Printers Since 1910

Experienced, Dependable, Responsible,
Confidential

Prospectuses, Proxy Statements,
Official Statements, Tender Offers,
Indentures and Briefs

BIRMINGHAM PUBLISHING COMPANY

130 South 19th Street
Birmingham, Alabama 35233
Telephone: 205/251-5113
Contact: Harold Fulton, Vice President
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The Master’s Tools

W

awyer

{fl-[ he Alahama
9 LA C

Fine tools. In the hands of a
master they can shape a quality
instrument, bring life to a slab of
stone or coax a new rose from a
handful of earth.

You find masters in every
profession. They're the ones at
the top or on t!wirh'a'_l;. I |1|-1."1..'|_'
mastered their craft and the tools
they use.

For an attorney, those tools are
on the shelves of his library.

That's where vou'll find Corpus
Juris Secunclun, The last word in
legal encyclopedias, The first place
to look.

Corpus: Turis Secundum conlains
all the law, all the exceptions. All
the time.

Corpus Juris Secindum , . for the
masters.

You can’t master your craft until
you master the tools

SCorpus
Secun um

West Publishing Company
P.O. Box 64526, Saint Paul, Minneaota S5164-0526




