


'~t Union Bank, 
,re rrork hard to 
earn your tnlst. '' 

- Henry A. Leslie 
President and Chiel Executive Ollice.r 

Union Bank works closely with many Alaban1a 
artrnneys in the administration oft1usts ,md estates. 

Our investment capabil ities have incl'eased 
dramatically in the past year by the add ition of a 
state-of-the -art comp ute1ized system . As Alabama's 
largest independent bank , we con trol all our 
investment processing within the Trust Depa111nent to 
assure constan t attention and complet ,e confident iality 
for your clients. 

We invite your quest ions about Union Bank's t111st 
se1vices. Our experienced trust officers will be glad to 
discuss any business , financial or administrative aspect 
of the se1vices we provide. 
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Tilley's 
ALABAMA EQUITY 

Second Edition 
by Natha niel H ansford 

T'llc autl,or rn-eived his 8.S. and l.l. . 8. (r,,n1 the Unil'crsitr of Grorgi,1, his lLM . from the 
Univcrsitr of Michigan . Uc ;, a member of the /\mcria,n, Grorgia. AL1bama, and 7'uS<"aloom 
8.1r 11.uocfotions. Mr. R ansford is 1/,c ,,mhnr of numerous law review dl1tdet llnd he sen cs ,,. 
., lecturer for ClF,. He ha,al!iOscn·ed .JS;I f.1tul1y member far the /\labamJjudi dal College I le 
is rurn:ntl) Profe<$0t' of /.,aw for the U11i1crsit) of Alabama . 

N111/1.111id lliln sford's revision of Tillcy 's classic treatise on Alabama equity : Keeps intact the nriginal author's 
superb comprehens ive trea tment.; Brin gs this area up lo date; Rewrit es the book'~ treatment 11, rorrcspond with the 
Al:ib;111w Rules of Civil Proc-edurc; and Each equitub le remedy is a separate chapt er."' 198S 

For the prac tition er wh o needs to know about equit y pra ctice in Alabama. 

Announcing ... 

Regularly $45.95 
Special Introductory Offer 

$39.95 

CANCER 
Causes an d Metl1ods of Treatmen t 

for Tri,1/ Lawyers 
Etiologr; Dingnosis; Nutrl1io11; Thera~ulic Alod:ilitic:s 

"1985 
by John R. M cLaren , B.S, M.D. 

I 

Th ist'OrnprchcnsiveNEW treatise was wri\t cn by c><pcrt J ohn R. McLaren, B.S., M .lJ .; Oirc cuiro fR adiatio n 
Thcrap) ', Robert Winship Memorial Clinic for Ncop lnslic Disease, Emory Clinic; and Professor of Radiology, 
Emory Univcrsi 1y School of Medicine , Atl:una, Gcorg,n. With contributi ons from numerou s spcr.ialists, C/\ N CBR 
is n significant sourc,, for non-oncologists, bo1h legal nnd medical. 

The book t·ovcrs causative factors , nutriti on, p:11hology, imaging of cancer, surgical treatment , radiati on therapy, 
chcmolhcrapy . hypc rthcrmia , immunothc, ~JPY, and pcdin1ric onrology. It contains over 100 illustrations, graphs 
nnd tables. Glossaries appear in selected chapters and at the end of the book. Frequent rross- rc:fcrcnc,,s are made 
to rclcvnnt illustr:ttio ns and stttions. All of these fc..oturcs arc designed 10 clar ify the diSt-ussion .ind facililate 
t'Omprehcnsion of the subject which is very important for this quickly developing, apposite field. 

W ith CANCE R as a tool, you will be represc111ing yourclitnt from the most knowledgeable , up-to-date position 
possible - un advantage you can't afford 10 pass up! 

Regular ly $9 9 .95 
Special Introduc tory Offer 

$89.95 

For fast, effi cient service call our toll-free WA TS: "t•l' 
1-800-241-3561 



OUR SIMPLIFIED 
EMPLOYEE PENSION PLAN 

IS SIMPLY BETTER 
THAN KEOGH. 

First Alabama's Simplified Employee Pension (SEP) is simply a better way for you to 
provide retirement benefits and shelter income at the same time- whether you are self­
employed or your business is a sole propriet.orship, a partnership, or a corporation. 
SEP combines the tax advantages of a Keogh with the simplicity of an IRA. 

Employers and employees benefit. 
SEP allows you t.o build a generous retirement fund for yourself and your employees. 
You can contribute up to 15 % of each employee ·s earnings with a maximum of 
$30,000 for each employee through a SEP plan. In addition, you and your employees 
can contribute an additional $2,000 each to an IRA. 

Business tax 
advantage. 
SEP gives you more than 
retirement benefits. It gives 
a self-employed person or 
your business a big tax 
advantage. All SEP 
contributions t.o your 
own account and to 
your employees are 
fully deductible with 
tax deferred earn­
ings. 

No IRS 
Reporting. 
SEP requires no 
IRS reports, 
minimum docu­
mentation, and it's easy to 
administer. You have until April 1 
t.o set up a SEP. But don't wait that long. 
SEP can start making your retirement plans simpler 
and better tight now. 
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President's Page 

ur state bar is moving slowly into 
1e last portion of the 20th century. 

We finally ha"Ye a computer, and I 
am pleased 10 tell you that after nearly 
driving Reggie crazy, it is up and running. 
We should be able to serve you more ef­
ficiently in the future. Thanks are due to 
Marold Speake of Moulton. Thad Long 
of Birmingham and the other members 
of your Long-Range Planning Committee 
for many hours of hard work selecting the 
best machine for our needS-

To effectively u1ilize our compu1er, we 
need to load it with appropriate informa­
tion. Shortly, you will recei"I! an in-depth 
questionnaire which John Owens of lii s­
caloosa and his commiuee are preparing. 
Please fill out this questionnaire and 
return it to bar headquarters. Our com- NORTH 
puter w ill be only as helpful to us as is 
1he information we put in it. 

By the time you read this, the Alabama Legislature w ill 
be In the midst of its 1986 regular session. The bar is spon­
soring a number of bills this session. \"/alter Byars of Moni­
gomery is spearheading our effort. First, and my prlorily, 
is the legislation reapportioning our governing body, 1he 
board of bar commissioners, and providing some addi­
tional representation for our largest circui 1s. This is a ma1-
ter of simple equity. 

This legislation also provides for the election or our 
president-elect by direct mail ballot, just as you now elect 
bar commissioners. This permits every member of our in­
tegrated bar to pariicipate in the election of its leadership. 
I feel this is particu larly important to some younger 
members for whom travel to and expense for meals and 
lodging at the annual meeting possibly constitute an eco­
nomic hardship. 

The bar also is sponsoring legislation bringing lawyers 
in line with other professions regarding the stature of 
limi tations for negligence. The statute for lawyers is now 
six years, and our bi ll would lower that to two years. 

Last year your board of commissioners approved legisla-

68 

lion providing for non-partisan election 
of judges. The ra1ionale behind this is 
that, in an electoral landslide for one or 
the other pa,ty, qualified judges could be 
swept out of office solely because of p.1r­
ty arfiliation. The State's polit ical parties 
had a problem with this earlier because 
of a dispute over the division of qualify­
ing fees. We think an agreement has 
been reached on the disposition of fees. 

Other proposed legislation, not spon­
sored by 1he bar, is of significant interest 
to lawyers. For example, no one who has 
handled a case in the Alabama Supreme 
Court in recent years could argue wi th 
the crying need for a new judicial build­
ing. \/\le have commined to the chief jus­
tice the bar's enthusiastic support or leg· 
islation providing a method of funding 
this projec1. Maury Smith of Montgom­
ery is chaim,an of a task force working 

on the new judicia l bui lding. 
Perhaps the most far-reaching package of legislation 

filed in the 1986 Regular Session is 1he group of bills sup­
ported by the Alabama Medical Association and euphe­
mistically called "to rt reform" or "medical malpractice 
reform:· Your bar usually does not take any position on 
legislation abou1 which its members may disagree. I 
believe, howe,'l!r, almost any lawyer who studies these bills 
will be appalled ,,t such a radical restructuring of our legal 
system, as it relates to one group. In effect, wi th these bills 
doctors are attempting 10 set themselves aparl, to seek an 
exemption from accountability. Perhaps some change is 
in order in this area, but these proposals involve changes 
of such magnitude tha1 they should not be adopted 
without much careful, reOective study. We will carefully 
follow this legislation. 

Doctors are nol the only professionals w ho need to be 
concerned about malpractice actions. Presiding Judge John 
Bryan of the 10th Judicial Circuit told the Birmingham Bar 
Association he feared malpractice suits against lawyers 

Conrinucd on p,,ge 71 

March 1986 



Executive Director's Report 

Number 13 Lucky for Bar 

I 
hav<.' choS<.'n 10 use 1h,s space 10 
pay 1r,bu1e 10 13 members of the 
Alabama S1a1e Bar who, like their 

predccl'ssors, me "unsu ng heroes." 
These Jr(.' llw member; o( 1he board of 
bar e>,.a1111n~r:;. 

The Code ol 1\1,,bama 1>rovides for 
crra1ion or n bn,,rcl o( bar examiners and 
Its election l!y the Boord or Commis­
~ioncrs of Iha; Alabama State Bar. Thb is 
bul one of 1he m,iny highly significant 
dutle; ,1.11morily ve~ted in the 
commissioners 

Prescnr p,occdur~ for selecting eum­
mer<. \\Cre establl;hcd in October 1976 
when the commiss,ooers decided to use 
12 e~ammen. and a non-examining 
chauman of 1hc board. The examiners 
¥e ch>c1ed 10 a four-year 1erm and mus1 
rotate off at the conclusion o( this period 
of S<.'rvlce. 

The commi,s loncrs also created an 
Advisory Commince to the board or bar 
cx,,mlners, with it~ membership coming 
from within the commission itseli. The 
five m('mbers SNvc •taggered terms and 
can be re-elected. John B. Scon, Jr., cur­
rently chJirs 1hc committt.: . II rs the of­
ficial hai<on with the board of bar ex­
aminer>, screening po1ent1al examiners 
and nonuna11ng new e~aminers as 
vacancu:.~ occur 

Th1\ column i< being wrinen as 
members of the board of bar examiners 
are in one or 1heir two all-day (Saturday) 
meeting, ri!view,ng examination ques­
t io11s and model ,mswers they have 

The Al,1b,1m.1 l ,nvycr 

draft!'d (or 1he ft'bruary 1986 bar ex­
ammatron. E.lch exan11ner works with a 
co-examiner ,none of six essay subJect 
area,, Md, whrlr they confer prior to the 
exam review me<>lmg. 1hey submit their 
coll~>cuve crro, 1, 10 a c111,que by 1he en-
1 ire bo,1rd. In addition to a review ol 1he 
exan, que,11ons, 1hcy discuss procedures 
and review rcsul ts of previous exams. 
Since th!' examiners Independently 
grade their c,,,ms, 1hey have no chance 
to review the overall results until the 
grade. on 1hat cxamina1ion have been 
announced. 

Robert Pon,, ., former grading ex­
aminer, will conclude hrs four-yearterm 
a5 chairman following the July 1986 ex· 
,,m. Like hi< rwo predecessors, E.T. 
Brown, Jr., and I. Tennent Lee, he 100 
has ga,ned national prominence for his 
work in th" .irea. Since 1971, the board 
ol bar exa111111er, con\l<tently has been 
rated as the top board or In 1he 1op three 
boards when e,say results are correlated 
with muitl<t.llC performance. No other 
board c,111 claim thl; di<1inC1ion. II is 1he 
dedica1ion and leader~hlp or Bob, £.T. 
Md Tennent th,11 has made such quali1y 
performance po,s,ble. 

The non-ex.iminmg cha,rman works 
closely with ,,dmissions secre1ary Nor­
ma Robb,"' and the secretary oi the 
board 10 insure ,1 foir and smoo1h ex­
aminahon process. In add11ion, the chair­
man sc;reen, 1>e11tio11s questioning (aillng 
examinees' wsult,. I le is ~ubjcctcd to 
unfoir and unfounded criticism oi the 

HAMNER 

process, plu, 1he pressures of disa~ 
pointed cxaminccs and their uuerested 
fnends. 

The exan1111ers meet an average or four 
umes a yea, In addi1ion 10 giving the ex­
am. We; have been fortunate in 1ha1 mosl 
aiso have been ahle 10 anend the Na­
tional Conference of Bar Examiners an­
nual 011e-da)' workshop In Chicago. 
Their dedlca1ion, howeve,, is really 
~hown when they lorfeil over six 10 eigh1 
weeks of their personal time to grade ex­
am,n,11,on l,),)Pf'<S. The examiners cur­
rently are facing 275-plus exan,inees on 
February, w,th the July number likely to 
be 4CJO.plus. Tho, work is accomplished 
at night and on weekends.. The total 
compensation (or an exam,ner is S 1,750 
annually. II ls obvious one does not serve 
In chi~ capacity for the money. 

like 1he chairman, the grading ex­
Conrlnucd on page 71 
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Riding the Circuits 

Marshall County Bar Associalion 
The newly-elec1ed officers of 1he 

Marshall County Bar Association are 
as follows: 

President: 
David lee Jones 

Vice president: 
George M. Barnett 

Secretary/treasurer: 
T. J. Carnes 

Mobile Bar Association 
The Mobile Bar Associalion's an­

nual Christmas mceti ng was held Fri• 
day, December 20, at the Admiral 
Semmes Hotel. Alabama's newest 
member of the supreme court, Jusl ice 
J. Gorman Houston, Jr., w.is the guest 
speaker and Justice Janie Shores an 
honored guest. Justice Houston's so,i, 
Rev. J. Gorman Houston, Ill , also was 
111 alten danc e and offered 1he 
invocati,m. 

Alben J. Tully; Ralph G. Holberg. Jr.; 
and Joseph C. Sullivan, Jr., were recog-

nized for 1heir past contributions to 
the bar and their continued support 
and participation. These members 
have been practicing law for a com• 
bined 156 years, and each has served 
as president of the MBA. A 1943 
photograph of the three wa~ presented 
to President Kilborn and will become 
a pern,anent part of the MBA archives. 

The December meet ing also 
marked outgoing President Ben C. Kil­
horn's passing of 1he gavel 10 Mitchell 
G. la ttof, incoming president. 

• 

Tully, Ho lberg and Sullivan (Mobile Bar Association) 
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President's Page 
Continvcd from page 68 

were going 10 become much more com­
mon. Judge Bryan c.1utioned us al I to im­
prove our dili gence and documen ta1ion. 
As we move into a period where clie nts 
sue their lawyers because they do not l ike 
1he results obtained, I share Judge Bryan's 
apprehension. 

Many of you contin ue to speak 10 me 
about }'Our malpractice insurance. We 
are aware o( 1he prob lem and con li nue 
to work on i t Cathy Wright of Birming­
ham and Phill ip Stano of Montgomery 
attended a con ference on rhe Nationa l 
Associa1ion of Bar-Related Insurance 
Companie s in late January. Later, we wi l I 
report 10 you on !hat meeting . I con1inue 
10 bel ieve thal 1his is 1he direc1ion we 
ul!imately w i 11 be forced 10 take. 

The Midyear Meeting of the Alabama 
S1a1e Bar will be held in Montgomery 
March 19-20, wi th a memb ership recep­
tion a1 1he new A labama Shakespeare 
Feslival bui lding the firs! evening. Follow­
ing the Midyear Meeting is a bar-spon­
sored lfip to Bermuda, depart ing Marc h 
21 and returning Ma rch 24. 

Executive Director's Report 
Coniinued from page 69 

amine rs serve fou r-year terms. An ex­
aminer may be elec1ed to examine in one 
field and later choo se to move into 
anolher if a vacancy occu rs; however, in­
itial selection is based upon an acknowl­
edged expertise in !h is area for whi ch 
1hey are selected. The advisory com mi1-
1ee seeks both volun teer app l ican1s and 
recom menda1ions through the board of 
bar commissioners . Balance w ith respect 
to geographic dis1ribu1ion , fi rm size, 
race, gender, educational background, 
practice and experience , as well as 
general reputa1ion for quali 1y ,vork and 
integrity, enter in10 the selection process. 

Four examiners mus1 rotate off the 
board following the July 1986 exam. 
They are: Jim Hughey, business organiza­
tions; Max Pope, equity ju risdici ion; 
Geo rge Ford, pleading and practice; and 
Dow Perry; w ill s, Lrusts and estates. An 
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Marv in Albriuon of Anda lusia was 
elected by the board of bar commiss ion­
ers to fill the vacancy on the cou r1 of the 
judiciary created by 1he death of a great 
lawyer, Jimmy Carter. 

Your commissioners were sued recent­
ly in a matter related 10 the d isclaimer 
required by ou r rule regulati ng advertis­
ing. Warren ligh tfom of Birmingham vol­
unteered to represent the board , and he 
and Bill Morrow, ou r general counsel , 
were successful in the defense of that 
suit. We owe Warren our thanks. 

You hear that fewer students are grad­
uating from ou r law school s. It just may 
be a sligh t blip in the general trend, but 
297 applicants signed up for 1he February 
bar exam. about 100 more than last year. 

We attended mee1ings of the Southern 
and National Confere nces of Bar Presi­
dents and 1he American Bar Association 
Midyear Mee ting in Balti more in early 
February. These meelings are always in-
1eres1ing and info rmative . 

I had the pleasure of v isiting with and 
speaking 10 a numbe r of local bar asso­
ciations during 1he past few weeks and 
look forward to con tinuing 1hese visi ts.• 

- James L. North 

ex1s1,ng vacancy in the field of wi l ls, 
1ruS1S and es1ates wi ll be filled in March 
o r Ap ril. This vacancy resulted from a 
mid -term resignation of an examiner. 

Not in frequently, the board is cal led 
upon to fill a posi1ion on a 1emporary, 
one- tim e only basis when an examiner 
has a rela1ive takin g the bar exam. Tem­
porary examine rs freque nlly are chosen 
from among forme r examiners experi­
enced in 1he examination 1echnique and 
process used ·by the board of bar ex­
aminers. Lister I-fi ll of Montgome ry and 
Kirby Sevier of Birmi ngham are render­
ing 1emporary service on the February 
1986 exam. 

Othe r examiners presently serving and 
the ir ro1ation dates are: Cleo Thomas 
(2/88); Sue Thom pson (2/87); N ick Bras­
well (2/89); Dag Rowe (7/87); Richard 
Dorman (7/88); and L.,rry Vinson (7/88). 

One of !he real pleasures in serving as 
secretary of the board of bar examiners 
is the oppo r1unity to be associated wi th 
these attorneys and 1hei r predecessors. 

MEDICAL EXPERTS 
Medical and Hospital 

Mal practice 
Person al Injury 

Product Liabi l ity 
1650 Board Certified highly 
qualilled medical experts in all 
spec ialties , nat ionwide and 
Alabama, to review medical 
records and testify . 

We review. approve and guar• 
antee all reports . 
• Flexible fee options from S150 

Financial assistance: Alabama 
Bar and ASA app roved 

• Experience : 10 years and 
9,o,oo cases for 4,000 satisfied 
attorneys . Local references . 
F'AEE books by us, one with 
foreword by Melvin Belli . 

• FREE telephone consultations 
with our Medical Oiroctors. 

The Med ical Quality 
Foundation 

The American Board of 
M edical-Legal Consultants 

(703) 437-3333 

TOLL FREE 
1-800-336-0332 

Theirs is a d ifficult and mosl import ant 
1ask. They have endured unfair cri1icism, 
meani ngless li1igation and accusa1ions 
tha1 impug n the ir inlegri ty. The quali ly 
of the ir perform,mce is the ir vindi cation. 
It is not easy 10 be a bar examiner. It is 
a thank less job. The e,11ire bar is in the ir 
debt 

If you would be interes1ed in serving 
as an examiner, please wrile to Bob Potts, 
John Scott, yaur bar commissioner or me, 
and express th is desire. Include a per­
sonal resume, and indicate 1he area{s) in 
which you would like 10 be considered. 
Even though a vacancy may nol exis1 in 
the immedi ate future in this area, we 
would I ike to know of your interest in the 
eveni a tempo rary vacancy needs to be 
fille d . 

In today's worl d of bumper stickers, 
bo rrowing from one I see frequently, I 
would be happy to have one o n my car 
inqui rin g, "H ave You Hugged a Bar Ex­
aminer Todav?" • 

- Reg in al d T. H amn er 
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Book Review 
Handling Automobile Warranty and Repossession Cases 

by Roger D . Bill ings, Jr., ThclawyersCo-op Publ i~hlngCo. 1984, pp. 479 

Reviewed by Greg Ward 

Since 1he mass produc1ion of 1he 
horseless carriage. clients have been go­
ing to see anomeys-usually late Friday 
afternoon-with 1he quest ion, "T he car 
1ha1 I Just bought Is a lemon . Whal .1re 
you going m do about it?" 

Allorneys had all loo often one of two 
reactions. They either accepted 1he case, 
~111 10 1he books and, 0 1, ly then, rea­
lized the jung le into which U,ey had ven-
1ured. Or, having faced that particular 
underb rush before, 1hey pied a busy 
schedule, and, wilh a knowing smile, 
suggested 1he clie,11 see U,e new ~11orney 
down !he road. 

Now 1here is a one.volume book deal­
ing w ith !he law of 1he au1omobile in a 
way 1ha1 quickly and effectively br ings 
such cases within 1he a1tomey's grasp. 

Professor Bil l ings s1a1es 1he book was 
conceived when he noticed that In cases 
decided under 1he Uniform Commercial 
Code the sale and repossession o f auto­
mobi les we re disproportionate ly 
rep resented. He co ncluded that 
automob iles are a big 1icke1 item, and 
consumers are increasingly using 1he law 
10 assert their rights regarding 1he111. His 
goal is " lo make possible for all lawyers 
a more orderly resolution of d isputes in­
volv ing defective and repossessed auio­
mobiles, and 10 facilita1e I iligation as a 
last resort." 

Bill ings explains 1he use of not only 
!he basic UCC remedies, Art icles 2 and 
9, bur fills 1he gaps wi~, special federal 
remedies, such as the Magnusson-Moss 
Warran ty Act 1he Federal Odomete r Act 
and 1he Federal Trade Commission Ac1 
of 1914 as amended. Along the way the 
auorney is cautioned against using stan­
dard state remedies before fi rst explor­
ing the per1inen1 federal statutes and 
regulations. 
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The book is in chronologica l order, 
wi1h chap1ers one through seven deal­
ing wi th the purchase of a defective new 
car. Billings begins w i1h con1rac1lng for 
1he au1omobile and surrounding negotia-
1ions and con Ii nues 1hrough issues in­
volving warranlie$ on the purchased 
vehicle. l'ie discusses certificate of 1i1le 
laws, now found in variou s (onns in 
every stale, and the buyer's righ1 to ,-e, 

jecl or revoke 1he sale. Nm wil l ing 10 
leave out either side, !hough, he di s­
cusses the dealer's remedies when 1he 
buyer tefuses to pay for a vehicle already 
delivered. Also included is a good 
analysis of 1he various methods of ar­
bi1ration and media1ion available, in­
dueling a look at 1he programs o( 
General Mo1ors, Ford and Chrysler. 

Chapter seven is devoted Lo the Mag­
nusson-Moss Warra n1y Act and covers 
who can be sued under the ac1, whe re 
to sue and how to recover a11omey's 
fees. Thi s cha pier is more I itigal"ion­
or iemed than 1he others. Bi lling s conve­
niently includes sample jury inslruclions. 
co mpla ints and an assonmenl of 
discove ry 1ools, all of which are geared 
toward lhe acl. The full 1ex1 or 1he Mag­
nusson-Moss Warra111y Ac t is included 
in an append ix and is useful as a quick 
reference. 

The nex1 sec1fon pertains to new and 
used cars and induclE'.s di,cussions of 
deceptive trade practices, odo meter 
fraud, used car sales and warranties, and 
how 10 hand le defective and neg I igen1 
repair c,1ses. 

Chap1er 11 deals wi th default and re­
poss1;>ssion. Few areas of auromobi le 
law become complicated as quick ly as 
1hese. and few give rise 10 liabil i1y as 
quickly. This chapler gives a good In­
troduct ion to issues arising in 1hese areas; 
however, s1a1e laws vary on these 1opics, 
and 1his should be considered a good in­
lroduc l ion from whi ch case law and 
secondary sources should be consul ted. 

Finally, Billings deals wi1h defending 
defic iency judg111en1s, which, In the field 
of automobi le law, are a reali ly of the 
market place on too many occasions. 

The book Is a useful reference poinl, 
and can help 10 quick ly acquain 1 the 
busy auorney wi1h bis clien 1's legal pro­
blems as well as act as a beginning point 
for 1he solution . H ighly annota ted, the 
book assisr.; the auorney into 1he case 
law. 11 does nol purpor1 10 be 1he final 
word on all aspects of automobi le law, 
just a po i111 of beginning. Such is need­
ed. And, i i migh t just keep 1hose clien ts 
who 01herwise would have been refetrecl 
to someone else. • 

-
Greg Ward received his bad1elor~ degree 
from Auburn University and his law 
degree from 1he University of Alabama 
School of Law. /-le Is i11 privale pracrice 
in Lanell, Alabama. and serves on !li e 
editorial board ofThe Alabama Lawyer. 
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1986 

Midyear Meeting 

March 19-20, 
Montgomer y, Alabama 

DATE 
Wednesday, Ma rch 19 
9 a.m.-noon 

Noon - 1:30 p.m. 

2-5 p.m. 

7-9 p.m. 

Thursday, Marc h 20 
9 a.m.-noon 

Noon-1:30 p.m. 

1:30-3 p.m. 

ACTIVITY 

Registration 

Board of Commissioners Meeting 

Midyear Meeting Convenes-Luncheon 

Commi ttee Meetings 

Cocktail Supper 

CLE seminar: "The t..1wyer and the 
Med ical Malpractice Crisis" (3.0 cred its) 

Luncheon 

Candidates' Forum: Attorney General's 
Race 

LOCATION 

Montgomery Civic Center. 
300 Bibb Street 

Alabama State Bar Build ing 
415 Dexter Avenue 

Mon tgomery Civic Center, 
300 Bibb Street 

Down town law off ices 

Alabama Shakespeare Festival Theatre 
(Buses will shuttle between Governors 
Ho use Motel and theatre.) 

Governors House Motel 
2705 E. South Blvd. 

Governors Ho use Motel 

Governors House Mo tel 

END OF MONTGOMERY PORTION OF MIDYEAR MEETING 

(Those staying over Thursday night can avail themselves of a private show ing of "Wi tness for the Prosecution' ' and 
a keg party at the home of the Capri Communi ty Film Society, 1045 East Fairview Avenue.) 

Friday, March 21-M onday, M arch 24- Midyear Meeting Contin ues in Bermuda 
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I. Introduction 
Estate planning has unde,gone ,<ery 

significant and dramatic changes during 
1he pasl nine years. The enactment by 
congress of ·he Tax Reform Act of 1976 
heralded an era of unprecedented legis­
lalive change in the es1a1e and gift lai< 
area. Among 1he many changes enacted 
Is a significant increase in 1he size of a 
decedenl'S es1,ne exe111p1 from federal 
estate tax. The es1a1e 1ax e.,cmplion, co11-
cep1ually changed 10 an estate tax credit 
by the Tax Reform Act of 1976, increased 
as follows: 
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Year 
Pre-1977 

1977 
1978 
1979 
1980 
1981 
1982 
1983 
1984 
1985 
1986 

1987 ,,nd after 

Equivalent Exemp1ion 
s 60..000 
$120,667 
$134,000 
$147,333 
$161.563 
S175,625 
$225,000 
$275,000 
S325.000 
$400,000 
SS00,000 
$600,000 

for the 

by Leonard Wertheimer, Ill, 
and Louis B. Feld 

Est.ite tax filing requirements h- been 
adjusted 10 reflect the increase in equi,... 
alem exemption, resulting in many more 
e:,tatei, being exempt from the require­
ment of e..en flling an estate tax return. 
A congressional study in 1976 projected 
that by 1981 98 percent of all estates 
would be excluded from Oling an estate 
tax return. In spite of the effect of infla. 
tion on the valuation o/ estates, it 
nevertheless is currently projected that by 
1987 95 percent of all estates will be ex­
cluded from nling an estate tax return. 

The effect of the liberalized equivalent 
e,.emption should be apparent-tax con­
siderattons w,11 play a less important role 
m eslale planning. and estate planners 
can concentrate on achieving the person­
al go.1ls of clients. 

II. Oefinilion of Moderate Estate 
A, the table lndicates, by 1987 estate 

taxes wl 11 be no consideration whatso­
ever for a family having an aggregate 

estate (husband and wife) of Jess than 
$60().000. Funher, If a husband and wife 
coordinate their estate plans, and the first 
to doc passes the equivalent exemption 
into a ''byPiJSS" or "credit shelter" trust 
designed to avoid taxation of the trust as­
se1s in the estate of the surviving spouse, 
J husband and wife can totally avoid es­
t~te tax.ition on the transfer of $1,200,000 
of as~eis to the next generation. The def. 
lni!ion of a •moderate estate" is therefore 
quite liberal and contrasts sharply with 
the dcfinltion of "moderate estate" under 
pre-1977 I.I\Y, where an estate having a 
value In exces, a( S60,000 was actually 
sub1ec1 10 estate taxation. 

Ill. Gel lhe Facts 
No discussion 01 estate and gifl taxa­

tjon, h()W(!IICr brief, would be complete 
without emphasis on accurately gather­
ing factual data on a clienrs personal and 
financial affairs. Unless a practitioner 
U1oroughly analyzes speciOc family prob-
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Moderately Wealthy 
lems, such as a handicapped child or 
children by a prior marriage, the nature 
or property ownership and 01her peni­
neni r,ms, 1he estate planner will be un­
able 10 properly diagnose a client's needs 
and prescribe appropriate action. An es­
t.lie planner must be sensili'I<? to the dras­
tic effee1s whicl, may be caused by seem· 
ingly insignificant details and verify In­
formation himselr rather than rely on a 
cllen(s recollections of fact. ~•· 
IV. Typical Client Profiles . 'i : ~} 

Although not intended to be an ex- ' · ·~ 
haustive or complete descnption or 1'-,_, ..., / "... 
clients who enter an esiate planner's of- l'---/ \ 
lice, the rollowing classifications set lonh ) 
some typical snuations an estate planner .r~ ~ 
foces and problems and concerns ol cer- \" 
taln types of cliems: '-.,,. 

A. Young Couple/No Children Th1!$C 
clients typically will leave everything to 
each 01her and appoim each other as ex­
ecutor. It ,s imporiant to consider, how­
ever, the effect or a common disaster. 
Should the family weahh pass equally to 
the parents of the young couplel Should 
the share passing to one side of the fami­
ly byr>ass the J),'.lrents and pass 10 brothers 
and shiers?;\ discussion of the Alabama 
Uniform Simultaneous Death Acl and 
certain provisions of Alabama's probate 
law dealing with presumplions o( survi\' 
orsh1p follow. 

B. 'm:mg Couple/Minor Children Who 
gets the benefit of the family weahh is 
not an issue in this situation. The cou­
ple typically will leave everything 10 each 
other, Ir living, and otherwise 10 the chll· 
clrc11. Critical considerations center on 

Thi! Alab~ma L;i1,iye, 

the method of providing managemenl for 
minor children during minority and, per­
haps, !hereafter. A 1es1amen1ary trust fre­
quently wi II accomplish this purpose, al­
though devises u11der the Alabama Uni­
form Gifts to Minors Act and devises to 
1estamenlary guardians may be simpler 
and more appropriate in some circum­
siances. The estate planner also must 
deal with special educational or health 
needs of the minor children. 

C. Older Couple/Adult Children A 
frequent concern of 1he older couple 
wilh adult children Is the special needs 
of one or more children. The older cou-

pie frequently will advance runds 10 
older children for the purchase of a 
home, the establishmen1 or the older 
child in business or some other purpose. 
If special assistance is required in 1he 
future, these needs should be addressed 
in the estate plan. On the other hand, if 
the older couple made gifts to a par­
ticular child during life and wants to 
equalize distributions among all children 
at dea1h, the couple can treat such prior 
gifts or distributions as advances upon 
future Inheritances. 

Another concern is protection from in­
laws. An older couple frequently is con­
cemed ii child may get divorced or family 
propcny may evol,-e from a child to that 
child's spouse and, ultimately, 10 the 
spouse·s family. 

D. Single Individual The single in­
dividual frequently will question the 
need for a will. tr the single Individual 
dies without a will, however, many po-
1ential surprises lurk within 1he laws of 
Intestacy. First, unless parents or heirs a1 
law reside within the state of Alabama. 
family members may be unable to ad­
minister the estate. Second, ii may be 
desirable for the single individual to pass 
his or her estate to someone other than 
his heirs at law. Third, there are the stand­
ard arguments 38-'inst intestacy, such as 
the ability 10 avoid posting a surety bond, 
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fili ng ,,n inventory and fil ing period ic 
accou111ings. 

E. Survivin g Spouse/Second Mar • 
riage The widow or widower may ha"<? 
accumulated significant personal proper­
ty. such as antique furniture, sil"<?r, jev, .. 
elry and collectib les. Since there are no 
es1a1e tax impl ica1io11s 10 ilemizing such 
property in the will of a "moderately 
wealthy" individual. a surviv ing spouse 
frequently will make specific devises of 
personalty. A surviv ing spouse may be­
come a new bride or groom and must 
carefully consider 1he ramifications of 
remarriage. If the surviv ing spouse remar­
ries bu1 does not revise his or her will , 
the new spouse Is entilled to one-half 
(1/2) of the cl ient's estate. Code of 
Alabama (1975) Section 48-8-90 
If the survivi ng spouse executes 
a new wi ll after remarriage or In 
contemplation of remarriage, the 
surviving spouse wou ld be enti­
Lled 10 an elective share of the sur­
v ivin g spouse's es1a1e, which is 
considerab ly less than one-half 
(1/2) of the estate. The surviving 
spouse also should consider sign­
ing a prenuptial agreement upon 
remarriage, to furLher protect his 
or her assets for the benefit of 
child ren o r other benefic iaries. 

F. Single Parent The single 
parent with minor children is fac­
ed with many of lhe same co11-
sidera1io11s as 1he young coupl e 
wi 1h minor child ren. An addi· 
1ional factor, however, is the man­
ner in which the fom1er spouse 
fits into the estate plan. The 
former spouse remains a parent of 
the minor chil d ren, and certain­
ly wou ld have pr iority rights 10 guardian­
ship in the event the single parent d ies. 
To what extent should lhe fom,er spouse 
also be conside red or el iminated from 
1he fiduciary posit ions of executor and 
Lrustee? 
V. Tricks, Traps and Planning Oppor ­
tunities of Estate Planning 

A. Joint Bank Acco unts 
(1) Alabama law provid es that any de­

posi1 made in any bank in the names of 
two or more persons payable to any such 
persons, upon 1he death of either of said 
persons, may be paid by 1he bank to the 
survivo rs joint ly. irrespective of whether 
the fom, of deposit contain s any provi­
sion for survivorship; 1he funds were de-
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posited by only one of the said persons; 
there was any intent ion on 1he par1 of 1he 
depositing person to make a gift; there 
was del ivery of any bank book. account 
book. savings accoun 1 book , certificate 
of deposit or any other writing or evi• 
dence of ownership; or any other circum­
siances. Code of Alabama (1975) Section 
5-SA-41 

(2) A labama case law, hO\vever, would 
allow allegation s of fraud, duress. mis­
take, incompetency or undue influence 
10 be made by the estate of the deceased 
deposito r whe re appropriate. Hine s v. 
Carr. 372 So. 2d 13 (Ala. 1979) 

(3) While joint bank accounts may 
"a,oid probate;· they produce in herent 
confli cts. For example. a nephew lives in 

1own with 1.he aunl and is join! owner of 
the bank account; his fi"<? sisters live out 
of state. Even ii he should be a "good 
guy" and share the bank account wi1h his 
sisters. 1he ln1ernal Re,-enue Service has 
ru led that his sharing of the jo int bank 
account is a gif1. Rev. Rul. 77-372, 1977-2 
CB 344 

(4) A joint safe deposit box is not a sur­
vivorship accounl. 11 is a lease arrange­
men l, and 1he properly located wi thin i l 
remains in the custody, control and man­
agement of1he decedent's es1ate. Living­
ston v. Powell , 57 So. 2d 521 (Ala. 1952) 

(S) If ''/'/' c:reales a joint bank account 
for himself and " B" (or a similar type of 
ownership by whi ch "M' can regain the 

entire fund without "B's" consent), 1here 
is a gift 10 " B" when " B" cl raws upon the 
accoun t for his own benefi 1, 10 the ex­
tent of the amount drawn withou t any 
obligation lo account for a part of the 
proceeds 10 "A:' IRC Reg. 25.2511-1(h)(4) 

(6) The estate tax consideratio ns oi 
joim property are well defined and dis­
cussed in !RC Section 2040(a) and (b). 

B. Oth er Joint Property 
(1) Alabama law provides when one 

Joint tenant dies before the severance of 
lhe join t property, his interest does not 
survive to the other jo in11enants but de­
scends and vests in his estate, provided . 
that in the e\'l?nl il is slated in the instru­
ment creating such tenancy thal such 
tenancy is w ith right of survivorship 

or other ..-.ords used lherein shCM• 
ing such intenlion, then upon the 
dea1h of one joint tenant, his in­
terests shall pass to 1he surviving 
jo int 1enan1 or tenants according 
10 1he i111en1 of such instrument. 
Code of Alabama (1975), Seclion 
35.4-7 This statutory jo int tenan­
cy provision of1en is referred to as 
a "'poor man's" wil I. 

(2) If 1he survivorship feature is 
desired, whether the property in 
question be real or personal prop­
erty, it must be stated. A recita l 
that properly Is held as "join 1 
1enants" is merely a tenancy in 
common (a form of property 
ownership by which two or more 
persons own undivided , concur­
renl interesl in an asset). Each per­
son can transfer his interes1 dur­
ing lifetime or a1 death. There Is 
no right of survivo rship. 

(3) Alabama does not recog­
nize 1enancies by the entirety, (a joi nt 
tenancy between husband and wif e). 11 
canno t be tem1ina1ed except by consent 
of both owners or opera1ion of law. In 
Florida tenancies by the entire ty are 
recognized, and husbands and wives 
who reside in Alabama often ow ,, con­
domin iums in that fashion. 

(4) Alabama case law specif ically re­
cognizes thal a join t tenancy with righl 
of survivorship is destructible. 8 1her 1>ar­
ty to 1his fom, of property ownership may 
without 1he consent or concurrence oi 
the other sel I or give away his or her In· 
terest during life and thus destroy !he sur­
v ivorship fea1ure. Nunn v Kci1/i, 268 So. 
2d 792 (Ala 1972) 
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(5) Addi1ionally, Alabama property law 
recogniLes a form of collcurrenl owner­
ship of property by individuals as 1en.1nts 
in common wilh plOYlsions for the equal 
rights and Interests during 1he li,i?S of the 
owners wilh the fee to vest In tl1e surviv­
or. This form of concurrem owner,hip 
can be characterized as creating concur­
rent life e<1a1es wi1h cross<ontingenl re­
mainders In fee or a tenancy in common 
for life with a contingcn1 remainder in 
(a,.'Or of the survivor. A tenancy in com­
mon for life with contingent remainder 
in fee In the survivor differs from a joint 
tenancy whh right of survivorship h1 that 
the right of survivorship in one tenant in 
common is not dl!$lructible by the act of 
the other. Dwam v. Hamrrck, 409 So. 2d 
731 (Ala. 1981) 

(6) If "I<' wilh his own funds purchases 
property and has 1he title con\'eyed 10 
himsell, ,1nd "B" is a joint O\\lne, with 
right o( survivorship, bu1 one whose 
rights may be defeated by either party's 
severing his interes1s. there is a gift to ·s· 
in the amoun1 of hall 1he value of the 
property. IRC Reg 25.2511-llh)(Sl Dona­
tive intem on rhe parl of the transferor is 
not an essential element in the appllca­
rion of 1he gilt tax to rhe transfer. The .op­
plication of the ta..~ is based on the ob­
jec1ivc foc1s of the transfer and the cir­
cumscances under which ii is madc, ra-
1her than the sub1ec1i,-e motives o( 1he 
donor. IRC Reg. Section 25.1511-l(g)O) 

(7) The estate tax considera1rons con­
cerning joint property are well,known 
and discussed in IRC Sections 2040(a) 
and (b). Special consideration must be 
given 10 basis considerarions, howC\'er, 
under IRC Section 1014. Wi1h reference 
to husband and wife survi"Oiship proper­
ty, only a 50 percen1 step.up in basis is 
ob1ained upon the death of one spouse. 
In non-mMiral si1u01ions, however. lhe 
basis step.up is dependent upon gross 
esta1e inclusion under IRC Section 
2040(a). care also mi.ISi be 1aken with 
the special "coniempla1ion of (lea1h" 
basis provisions of IRC Sec1ion 1014(e). 

C. Uniform Gifts to Minors Act 
(1) This act, essen1lally a •poor man's" 

crust, is sci forth in 1he Code of Alabama 
(1975) Sl'<lion 35-5-1 t'I set/. 

(2) The ace is an administrative ,-eh,­
cle for 1he managemen1, im~tmen1 and 
use of cenai n lypes of property for 1he 
benefit of a minor. 

The Al,ibama I ,m-ycr 

(3) Ailhough che cus1odianship may be 
appropriate In many situations dealing 
with relatively small amounts of proper· 
ty, 11 has the following drawbacks: 

ml The cusrochansh1p c;,nnoi own real proper• 
1y. Code or Al,1bama (1975) Section 
)S-52(5) 

tbl t\11 prope11y In lhe CU$Codlan,hip musl t,., 
p.i,d 10 the m,nor beneficiary a, age 19. 
Code of Alabama (1975) Seclioo 35-5-S(d) 

Cc) In the evenr the minor beneficiary dleJ 
oofore a11aining che age of 19 years, the 
cuscodianship property passes under rhe 
l,l'M of incesr..cy oc rhe state ol Alabama 
and requore. a probare Jdm1nl<1ra1ion. 

(4) If the donor of rhe cu>1odlal proper· 
ty names himsctr or herself as custodian, 
the eustodlansh,p property will be in­
cluded rn the donor's estale for federal 
es1n1e tax purposes under Scc1ions 2036 
and 2038 of the Internal R(!VCnue Code 
of 1954, as amended. Rev. Rul. 70-34a 
1970-2 CB 193; Rev. Rul. 57-366, 1957-2 
CB 618 See Exchange Bank and Trust Co. 
of Florida v. U.S., 69 F2d 1261 CC1.CI. 
1981) 

(5) A transfer of property 10 a ruscodi­
anshlp const11u1es an ltre.o<:able g1f1, 
which qualines (or 1he $10,000 per donee 
gifl tax annual exclusion under IRC 
2508(c). Re\•. Rul. 59-357; 1959·2 CB 212 

(6) lncomr earned by the cusrodian• 
ship Is taxed directly to the minor, 
wilhou11he 11ecessi1y of filing a fiduciary 
income tax rc1urn, form 10,11. Rev. Rul. 
82-206, 1982·2 CB 356 

(7) Unless a cus1odian JVails himself of 
1hc privilege of designaring his successor, 
or unless the minor designates a succes­
sor cus1od,an upon altainang 1he age of 
14 ~ars, a coun proceed,ng would be 
required 10 replace a custodian who for 
any reason becomes unable 10 serve. 
Code of Alabama 0975) Section 35-5-8 

O. Testamcnt,iry Guardianship 
!II Certain Individuals may be ap­

pointed testamentary guardia,, of che 
properly of a minor, such appointmenl 
being contained in the last will and testa· 
nien1 of 1h"' decedcnL Code of Alabama 
(1975) Sec1io11 2f>.2-23. 

(2) The will of !he decedent may e,. 
1.'11lpt the le-tam~tary guardian from 
1>0,ung a ~urcty bond. 

(3) A tesldmencary guardian may be ap­
pointed by 1he last will ond 1es1ament of 
a parent of a manor child. or the paren1 
o( a minor ch,ld may be appoin1cd by the 
lasr will and 1es1amen1 of Jny relauve of 
the minor child. 

What good is a hospital 
record if you can't read it? 
JD•MD has prepared a lisl 
of over 500 commonly-used 

medical abbrev ialions, 
in a handsome folder for 

your reference library. 

For a free copy, write:• 
Advertising Manag er 

JD•MD , Inc. 
153 Main Street 

Madison, N .J. 07940 
• No 1elc,phonc orde,s 

(4) Income earned ,,om rhe 1estamen­
tary guardianship is taxed directly 10 1he 
minor child. 

(5) 1\ tcs1amenta1·y guardian pertains 10 
ownership and management of proper­
ty, as di!,tmguished from a guardian o( the 
person who will assume responsibdity 
for rh!! ca,e and cus1ody of a minor child. 

E. Tolten Trust 
O) This creation of Alabama banking 

law~ i, ~et fonh at Code of Alabama 
(1975) Section 5-5A,40. 

(2) A 1onen 1rus1 15 created wheneve, 
a parcn1 es1ablishes a bank accoun1 in 
1he name of •paren1, a, trustee for child." 

(3) A paren1 can revoke a tonen rrust 
a1 any 1ime. so there are no gift or estate 
tax consequences 10 its creation. T~u. 
Reg. 25 l511-2: NJth,1n A. ~\lmem.in, h­
ec., 139 F2d 778 (1,t Or., 1944); [stare 
of Semo A. Sulovic/o v. Comm. i&th Cir.) 
587 F2d 845 (1978) 

(4) Income earned Ii)• the 1011en 1rust 
is taxable 10 the parent. Rev. Rul 62-1--48, 
1962·2 CB 153; Rev. Rul. 58-7&, 
1958-ICBIJ 

77 



(5) A rotten 1rus1 frequently Is estab­
lished by a parent when rhe true inteni 
Is to malce an irnM>Cable gif1 1hrough a 
custodianship or 01her planning tool. 

F. Disclaimers 
(1) The stare of Alabama adop1ed 1he 

Alabama Uniform Disclaimer of Proper­
ty Interests Acl in 198'1. (Acls 1981, No. 
81-156) The statute is located at Code of 
Alabama 0975/ Seaion 43-a-290 ei. seq. 

(2) The Alabama Disclaimer statute 
closely parallels the Federal Tax Dis­
claimer statute found al IRC 2518. 

(3) If a person disclaims an Interest on 
property, 1he property passes as j( the 
dlsclaimant had predeceased the dece­
dent or other person with a predecessor 
in1e~ In the property, Code of Alabamn 
(1975) Section 43-8-294(a) Since a 
disclaimer does nor cons1itu1e a taxable 
gift, IRC 2516, lhis technique creates rhe 
possibility for the transfer of significant 
property lnierests from a devlsee or 
donee 10 01her individuals without any 
gift lax consequences. 

(4) A disclaimer must be made within 
nine mon1hs from the date the interest 
of the disclairnant is determined, either 
by lhe probating of a will, 1he lapse of 
a power of appoinimen~ 1he 1ransfer of 
property by gift or 01herwise. Code of 
Alabama (1975) Section 43-8-292 

(Sl A person is precluded from dis­
~laiming property if he has accepted any 
1n1eres1 whatsoever in the properly prior 
to the date of disclaimer. Code of Ala­
bama (1975) Section 43-8-295(3) If a dis­
claimer may be appropriate ,n a planning 
situation, it is important that 1he estate 
planner assume control of the si1uation 
immedia1ely and pre-en, 1he po1en1ial 
disclaimanl from depositing an Interest 
check in his personal bank account or 
taking any other action consli1u1ing an 
acceptance of beneOts. Although prior 
law was more limited, a person In Ala­
bama now can disclaim interests in joint 
property, property passing by intesta~ 
life Insurance proceeds and almost an; 
type of property interest existing. Code 
of Alabama 0975) Section 43-8-29l!a) 

(6) A typical opportunity for the use of 
disclaimers in a non-1ax selling arises 
when one child is joint owner of signifi­
cant bank accounts owned by 1he parent. 
Upon the parent's death, the child be­
comes sole owner, but can share the as­
sets with siblings, wilhout gift tax con­
sequences, by making timely disclaimers. 
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G. Living Wills 
(1) In 1961, the Alabama Legislature 

adopted the "Termination of life-Support 
Procedure" Act, enabling an aduh per­
son 10 write a "living will" and exercise 
his or her right to control decisions re­
la1ing 10 the rendering of medical care 
and life-sustaining procedure. Code of 
Alabama (1975) X'Ctions 22-8A-1 eL seq. 

(2) h Is import.int 10 nore that, for rather 
obvious reasons, a relative of a person ex­
ecuting a living will, or a person who 
will benefit financially from his or her 
dearh, cannot be a witness to the docu­
ment. 

H. Durable Powers of Attorney 
(1) In 1981, the Alabama Legislature 

adopted a Durable Power of A!tomey Sia· 
tule. Code of Alabama (1975) Sec1ion 
26-1-2 

(2) A durable power of attorney Is a 
power of auorney either not affec1ed by 
the disability, incompe1ency, or incap.)Ci. 
ty of the principal, or which becomes ef­
fective upon such disability, i ncompe­
tency or incapacity. Code of Alabama 
(1975) Section 26-i-2(a) 

(3) n,e sta1u1e does not denne the term 
"disability;' placing a burden upon rhe 
es1ate planner 10 defrne this term in an 
appropriate manner for the particular sit­
uation. for example, if th<! powe, of at­
torney will "spring• into effect upon the 
disability of the principal, 1he fact of 
disablllty probably should be contingent 
upon medical certification that the ptin­
cipal Is unable 10 handle h,s or her busi­
ness affal rs. 

(4) Although lhe durable power ol at· 
1orney can be limned In scope, it also can 
be extremely broad, giving the attorney­
ln-fact au1hority to make gillS, life insur­
ance benelida,y changes and essentially 
do evc,ything for the principal except 
rewrite his or her will. 

(5) A durable pO\ver of attorney is a 
very atlractive alternative 10 the cumber­
some and expensive legal guardianship 
otherwise required to manage a disabled 
persons affairs; it also is frequently an a1-
1rac1ive alternative lo a r~ab le man­
agement trust which is more expensive 
to create and requires a present transfer 
of property inlo the trus1. 

I. Uniform Simultaneous Dealh Act 
(1) This aa is located ar the Code of 

Alabama (1975) Section 43-7-1 er. seq. 
(2) The act provides for 1hc following 

presumptio1n of the order of death when 
there is lnsulftclent evidence of 
survivorship: 
(al Each person's prob.1te properfy will be dis­

posed of as if he, had suivi,<ed the othe,, 
Code of Alabama (1975) Section 43+2 

(bl Propeny owned iointly, with right of sur­
v,vo'.'hip or by the entirely, will be 
dls1nbu1ed one.half (1/21 as if one has sur­
vl.-ed and one-half (V2) as II the othe< had 
sun,i,-ed Code ol Alabama (1975) Sec11on 
4~-4 

(c) Insurance proceed~ will be diw,buted •• 
if 1he iOS<11ed had s.un,i"l'(f the tx-ne/iciary. 
Code ol Alabama (197S1 Section 43-7-5 

(3) This act will no1 apply If provision 
ls made In a will, living trust, deed or 
contract of insurance for a different pro­
perry distribution in the e-en1 of simul­
taneous death. Code of Alabama (1975) 
Seaion 43.;q It is common to insert over­
riding presumptions of survivorship in 
"marital deduction" wills, bur considera-
1 ions oi survivorship are equally impon­
ant m non-rax situations. 

J. Uniform Probate Code 
(I) Effec1ive Janua,y I, 1983, the Ala· 

bama Legisla1ure adopted, whh some 
modification, a substantial portion ol 1he 
Uniform Probate Code. (Acts 1982, No. 
62-399) The new proYlslons, which make 
substantial changes in various aspeas of 
Alabama probate law, are located al the 
Code of Alabama 11975) Section 43-8-1 
et. seq. 

(2) Some areas ol the new law involv­
ing "tricks, traps and planning opportun­
ities" may be described as follows: 
!ill Elec:ti"" Sh.in, In lfeu ol abolls~ dc:M~ 

and councsy rights, the surviving spouse 
Is entitled to an elecrh,e share In an 
Jmount equal 10 the les"" o( the entire 
<>sl.lle of 1he deceased reduced by the va~ 
1,e of the sun,iving spouse's sep.1ra1e estate 
or one-third (t/3) of rhe estate of the de'. 
ceased. Code of Alab.,ma (1975) Section 
-IJ.lwO This significan1 propeny nght m\61 
be ta~en into account in each pl.lnning 
~l1uat1on. Fur1hermoro, during CSl.)te .ad· 
ministration, 11 is fmponaru 10 nOlc 1he 
efecti-.. share mUSI be daim<.'d within si~ 
(6) months afler the probate of rhe dece­
clen(s wlll. Code of Alobama (1975) Sec­
lion 43-3-1.3 

lbJ Abatement Under Alab.un.i law the re­
siduary estate is commonly charged with 
pJymenr of all debl>. taxes ond ad· 
mlnistrative eo<penses. Code of Alabama 
(1975) Section 4J.3.>6(.J) A 1esiat0< an, by 
the terms of h,s will, o,.erride this burden 
,ond alloc.11e responslblli1y 10< paying rhese 
expenses in another manner. Code of Al­
obama 11975) Section 4J.3.76(b) In an 
cstite having substantial 11;,b;lities or taxes, 
Alabama law may result in a subsranlial 
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or 1otal depletion of 1he residuary es1a1e. 
Since the residuary beneficiaries frequen1-
ly are the n>os1 favored beneficiaries or 1hc 
1esta1or. a failure 10 consider 1his issue n,ay 
l'e:Suh in ii distribution of estate assers con-
1tary 10 the 1estato(s inten1. 

{cl Omitted Spouse II a 1es1a1or fails 10 pro­
vide by \vi ii for his suiviving spouse, who 
married 1he 1esta1or after execu1ion of 1he 
will , the omiued spouse is entitled 10 an 
intestate share of 1he es1ate. Code of Ala­
bama (1975) Sec1ion 43-8-90 The surviv­
ing omiued spouse's share would be at 
least one-half 11/2) of the estate, with no 
reduc1ion for 1he omined spouse's sep.,­
ra1c assets. Code of Alabama (1975) Sec­
lion 43-8-41 Thi< is signiftcandy grea1er 
than die elec tive share, discussed abOYe. 
Wheneve r a clien t ren1arries, conside ra· 
l ion therefore should be given to prep.,ra-
1ion of a n~v \viii as " <ell as a prenuptial 
agreen1ent. 

Cd) Divorce or Annulmenl The new probate 
code codifies old law and provides 1ha1 
any prov isions in a testator's will for the 
benefit of su1viv ing spouse, including ben· 
eficial provisions and appoin tn,ents to 
{iduciary cap acities, are ,evoked by sub­
sequem divorce. Code of Alabama (1975) 
Se<.1ion 43-8-137 · 

{e) Will Contest A will may be contested 
before its p1oba1e. Code of Al,,bama (1975) 
Section 43-8-190 A will also may be con-
1es1ed wi thin six (6) months 1herear1er. 

Code of Al,,bama (1975) Section 43-6-199 
If) Survivorship i\ dev,scc mus1 survive the 

1es1a1or by five (SJ clays to ieceive any prop­
erty under 1he will of the tesiator. Code 
of Alabama (1975) Sec1ion 43-8-220 

lg) Ademption by Satisfaction Property a 
1cstator g.1ve in his l ifetin,e to a person is 
rrcated as satisfaction or a devise 10 that 
pc1>on, in whole or in p.,rt, only if 1he will 
provides for deduction of the lifetime gif1, 
or the 1cst.:1tor declares in a conlcmporan­
eous writing that the gif1 should be so 
1re,11cd. Code of Alab.1ma (1975) Section 
43-8-231 

(h) Marriage Agreements A spouse may 
\Vctive the righl to e lecl the elec tive share 
or claim various e.xen1ptions and allowanc• 
es. before or after n1arriage, by a written 
contract. The \\'<liver is effective only if lhe 
waiving spouse had foir disclosure oi what 
Is being waived. Code of Alabama (1975) 
Sec1ion 43-8-72 

(i) Anti ·l.Jpsc Under prior law, a dev ise to 
a lineal descendan1 of 1he 1es1ator passed 
10 the line.al descend;in(s next-of.kin in the 
cvenl the lineal descendan1 p"'Cieccascd 
1he testato r. tr anyone other th;in a l ine.ii 
desce nd ant predeceased the tes tator, his 
or her devise lapsed and did not pass to 
his or her next.of-kin. Under the nC\ov pro­
bate code the ant i~lapse provision has 
been cxp.111dcd 10 include any lineal de­
sce ndant of a grandpar ent of 1he testa tor. 
Cocle of Alabama (1975) Section 43-8-224 

Therefore, the 1es1an1entary effect of 1he 
death of aums, uncles, bro1he,1;, siste,1;, 
nieces. nephews and 01hers is differe,u 
under 1he new law. It is essenlial 1his 
change in law be taken in 10 c:onsideralio n 
during 1he es1a1e planning process. 

(j) Nonexoneration A specific devise of 
properly passes to the devisee subject 10 
any mor1gage or l ien against the property 
which existed ai 1he da1e of dea1h. Code 
or Alabama (1975) Section 43-8-228 This 
provision mus1 be considered in ligh1 of 
the abatement provision discussed above. 

K. life Insurance and Retiremenl Plan 
Beneficiary Designation 

(1) The designation of l ife insurance or 
retirement plan beneficiaries is an area 
or estate planning in whi ch the traditi on­
al estate planner often is not involved. 
Frequently the employer or the l ife insur­
ance salesman will simply present a 
beneficiary designation form 10 the em­
ployee/insured, and the form will be 
com pleted w ithout consideration of 
estate planning consequences. Problems 
in this area arise more frequently with 
conting ent benefici aries than with 
pr imary beneficiaries. 

(2) The effect of some com mon bene­
ficiary designations are as follows: 

AFFORDABLE TERM LIFE INSURANCE -
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Four Alabama and Fede ral Tr ial Practice For m 
Books Ava ilab le for Immed iate Sh ipment .. • 
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(Jl Adull lndividuols This benelicidry desig• 
n,11on is gcner.1lly acceptable, smce the 
dduh bencfki,uy I> leg.illy comp(:{en1. b.ir· 
ring J m<.'lllal illnes, or inc.,p.1e11y, 10 re­
cci-c Md m.-.nage the onWr.111Ce Jl'C)Ca'(ls. 

(bl Minor Child Minor children frequently""' 
nJmt.-d "' con11ngM1 benelloaties o( life 
irtwrance. nu., Crt'i\ti.-s Jl'I serious p«>blem 
becau!oe dw mono, l)l'll('lioory is not legal· 
ly c-ompc1en1 lo rrccfve 1he benelil5. The 
1ncap.ici1y ol 1he mino1 necessila1es the 
eS1,1bloshmcn1 of a COUl1-"Upel\/iSed guar­
d1;in~hip 10 n,.,n11>;r and con1rol the funds 
u111ll 1h~ nolnor ,111ams the ,,ge of 19 years. 
Th~ c-,pen~cs ,\nd rcs1ric1ions inherent In 
n couo·t-suf)<'rvlscd guardianship are most 
unde<lr,oble. 

(c) The Estate If the ~n,pl())ee's or insured's 
e; t,1w I• de>lflll,omd bener.c,ary, the bene­
fits will p:,ss under 1he tenns ol the will. 
This lrll(1uently "V!'ry convemeni. bu1 the 
esw1e planner must advise the doen1 such 
benefit, Jl,l•• through 1he pn,b.1te est.Ile 
and 1hermoe are subj«t to crediro(s 
cla,m"-

kl1Tes1an1en1ary Trus;i II a lru51 created 
under 1h<., "oll " desigNted as beneflCiary. 
lhe bencl'IIS ,lit' argu.1bly be)or>d the mad, 
o( credllors' claims. Alab,1ma law is some­
wh,11 vagll<' In this .,oc;i, h(M(.">~. and 1he,e 
Is J sironi; p1ob,1billly the results will be 
tht' ,.::trn~ ll!J niun1ng the •(estate... as 
benellcla,y. 

(ei Revocable Trusl Whenc,,er significan1 
benefit< ,1rl"\ lny0lvecJ In an est,1tc plan, 
co111ider,11lon ,hould be given to 1he use 
ol J revoc,tblc tru,t I( a revoG1ble crust Is 
deslgn,1t,:,d ,l\ b(>n,•ftclary. the beneft,s arc 
b<.')'Ond the re.ich ol creditors' claims. 

10 Custodl,inship under Uniform Gifts 10 
Mino r, A(t A custodian can be named 
as bcneliciary. Thi, .r.olds probate and 
creitM J mec_hJn1sm (or management of 
the property un11i the m1no< reaches the 
age o( 19 Y,,•rs; he,,,~"'· 11 may be unde­
•irable 10 p.iy 11snlficant de.>1h benefits 10 
a child 01 age 19 on which """"' a re­
vocable 1ru,i ihould be considered 

lg) Insuran ce Company Trust Designa· 
tion ,'A.iny life-ln\urance com1)dnies ha\e 
~reeled J nux:hanlim whereby a trust a,. 
rt1ngc1nen1 ii. crcatC(:I under 1he terms or 
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iJnd New~ Um­
vem1y Gr.iduate 
TilK P1og,am. He is 

an adjuncr profesi.or of law at che Uni­
\'e~lty') School of Business. h!ld is a 
partner In tile Birmingham firm of 
\f\/etrhelmer & Feld. 

thclo lx•nL,ficia,y dt~1gna1ioll'I, This is coo­
\'t!"nlent If 1he terms ol tru~t dre dppropriate. 
1n rhat 11 .l'o'OldS th<' ei<prnse o( c,ea11ng an 
1nrer v,vr,; r,u,.1 and al,o avoid, wbjecr­
lng 1he dt'a1h ben(,(11, 10 1he teach d cred-
1to~· clJtrn\. 

L Conlingent Trust Drafting 
(I) Some issues to be considered in the 

prepa mllon of trusts for children and 
0 1her family members are; 

(ai Spray Income 1, It desirable 10 hold the 
tru,;t <.~lat~ in ont1 •·pot:' spraying inco me 
,1mong 1ho various beroefidarlesl This ma)' 
be ,1 slgnif1<:.1n1 f,1,tor I( the trus1 estate is 
100 smoll 10 chvldc among the various 
bencOclnr1,-.. Properly s1ruc1ured, a •spray 
provl"o,t' .,,~ can "'suh m the shifting 
of tn<:()m(' .1mong <l'\-,ral LlXI"')<'" ior led­
crat oncome lax purposes. 

ibl $peda l Needs Berwfic1anes frequenrly 
c.,n h,M! ,peciJI needs whoch should be 
addn.'<«.'d 1n a lru<I documenL A child 
may h,,.,'(' \CflOUS he,1hh n<!eds or requite 
educ.t11onal lund, Thl.'.e needs may be 
ml'I by the cie.,11on ol a <;eparate trust lor 
such b(,n('(lc 1.uy. or by a devise of adoo-
11on•I fund; 10 such bene11c1ary·s 1rus1 
e, 1a1e, drl('rm,ned on a fo1mula basis or 
<lm1,ly ,1a1cd In dollar 1crm<. 

(tl Spcndlhrllt Provision Alabama law pro-
1em 1,u,1 pr01X!oty and lncomr held lor 
1he !tUJ)pon. 1n,un1~n.1ncc tind OOucauon 
ur ,111y child. gr,111dchlld or other mla1ion 
bl' blood or m.111inge from rhc aroticipatory 
reach or credi10<;. Cod~ or Alabama (1975) 
Senion 19-3·1 A rrust beneficiary of ,1 

"spend1hrif11rt,KI' c,mnot pledge or assign 
his or her 1n1~rl'Sl in the tru!lt jncome o, 
prOjl('oty proor 10 .,uual rece,pL lrnen,on 
o( ,1 ~l)t'lld1hnh pmvisoon should be con­
\lCWred on l~ lru<I. 

(dl Powen ol ln,-estment Alab.1rna law se5 
footh a '"IY =ne10,e hst o( authoriled 
1,u,1 lm1"tm<>nt, Code o( Alabama (19751 
Sec11on 19·3-120 rf seq. A le<talor's will, 
ho.,<e\.'l!r, can CM'fridc-lhis r(!)tricttve hst 
and prov1dC! ror aucho11z.a1,on 10 1nves1 in 
d bro.,der r,,nge ol ~ssei., Including com­
n10n stoc. k,., re,11 es1;11e n1,d 01her assets no1 
s,u,e1,oncd by Alabama SIJt ute. • 

Leonard ~\t>rtheim­
er. Ill, is a graduate 
of the University of 
Vif8in,a and Emory 
University. He is a 
fJilflner in rlie Bir-

mingham firm o( \,\,t<rtlleimer & Feld, 
an ad1u11ct prafe,sor oi accounung at 
LJAIJ ilnd rhe au1hor of several publl ­
catlo,1s. 
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Sections 

Something You May Have Been Missing 
Membership in one or more sections 

or the A labama State Bar is volunta,y and 
enhances the benefi ts of bar member­
ship. A description of each section and 
membersh ip infor mation fo l lows. 

Admini strative law 

Section membership consists of law­
yers interested in admin istrative proceed­
ings a1 1he federal and state levels. Mem­
bers include govern ment attorneys as 
well as private practit ioners. The section 
presents a program dur ing the annual 
meeting of the state bar and has been ac­
tive in the implementation of the A la­
bama Administra tive Procedure Act. The 
section also sponsors the Eugene w. Car­
ter Medallion, a,, award given annually 
to a former public servant for excellence 
in balancing the rights of individuals 
against the interests of government. An­
nual dues for membership are $20 and 
should be sent 10 Roland L. Buffingto n, 
Secretary-Treasurer, P.O. Box 7067, 
Montgome,y, A labama, 36107. 

Bankrupt cy an d Commercial Law 

The pr imary purpose of the Bankrup t­
cy and Commercial Law Section is to fa. 
cilitate con1n1unications beiv.1een its 
members concern ing bankruptcy and 
commercia l law matters and legal deci­
sions, with a view toward promoting 
consisten t applica tion of these laws i ,1 
the various distric ts and circuits o( 
Alabama. The section has (our standing 
com mittees: bankruptcy practice, com­
mercial praclice, Clf/a nnual meeting 
and commun icatio ns/newsletter. 1\dd i­
tiona l com mittees are appointed on an 
ad hoc basis. The section sponsors CLE 
programs and a law school wr iting com­
petition and also is involved in pro­
moting legislation needed in the co ,11-
mercia l law practice. The annual dues 
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for section membe rship are $15. Infor­
mation 011 section membership can be 
o btained from Lawrence B. Voit , 
Treasurer, 4317 -A Midmost D rive, 
Mobi le, Alabama, 36609. 

Business Torts and Antitru st Law 

This section is concerned w ith busi­
ness litiga tion includ ing antitrust, trade 
regulation, interference wi th business re­
lations, defamat ion of business, stock­
ho lder l itigation and employment rela­
tions. An annual seminar entitl ed "Anti­
trust and Business Torts" normally is 
held. Meetings also are held during an­
nua l rneetings of the state bar. Section 
dues are $15 and shou ld be sent 10 
George C. Lynn, Secreta,y-Treasurer, 
12th Floor, Watts Bui lding, Birmingham, 
Alabama, 35203. 

Corporate, Banking and Busine ss 

Law 

This se<.'tion is involved in projects of 
interest 10 every member of the bar. The 
section works w ith the Alabama Law In­
stitute in revising the corpora te laws of 
Alabama and publishes a newsletter for 
section members. Ann ual dues are $10 
and information can be ob tained from 
Curt is W. Jones, Secretary-Treasurer, P.O. 
Box 10246, Birm ingham, A labama, 
35202. 

Crimina l law 

The Crimi nal Law Section is com­
prised of bar members having an interest 
in mauers relating to the crimin al justice 
system of our state and federal courts. No 
dues are required, and membership is 
open to all members of the state bar ex­
pressing an interest. The area of cr iminal 
law is constantly changing and prov ides 
many opportunities for active di scussion 
and in put. Involve ment in th is section 

wi ll provide members with contacts 
throughout the state. Persons interested 
in membership should write to G. 
Douglas Jones, Treasurer, 2200 City 
Federal Build ing, Birmingham, A labama, 
35203. 

Envir onmental l aw 

Services and activities of the En­
viron mental Law Section are profession­
al improveme nt in the field of env iron­
mental law, analysis and reporti ng of 
developme nts in the fie ld and com ­
mun ication wi th other lawye rs practic­
ing in the env ironmental law area. For 
section membership contact Russel l 
Stoddard, Treasurer, Off ice of the A l· 
torney Genera l, 250 Administrative 
Bu i ldi ng, Montgo mery, Alabama , 
36 130. 

Family law 

The Family Law Section of the A la­
bama State Bar was established in 1984. 
The section publish es a newsletter for 
the benefit of family law practi tioners. It 
has a legislation subcommittee whose 
function is to consider state and federal 
legislation in the area of family law and 
the law of domestic relations and to sug­
gest needed reforms . The section has a 
lega l edu cation subsec tion which 
presents programs for the members. An­
nual dues are $15. The mailing address 
is P.O. Box 2141, Birmingham, Alabama, 
35201-2141. 

Labor Relations law 

Th is section includes lawyers from 
throughout the state whose practice in­
cludes wo rk in the areas o ( labor law, fair 
employment law, employee benefits law 
and occupationa l safety and health law . 
In addition to provid ing a forum for the 
exchange of related info rmation and 
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,deas, 1he sec1ion sponsors an annual, 
1wo-day labor law seminar and. wi1h 1he 
labor IJW sections or various 01her !Hate 
1).1,.;, co-sponsors an annual mulh-state 
labor and employment law seminar 
Dues are S25 for lawyers wl1h live or 
more years of pr;ic1ice and S 10 lor law­
\'I'~ wl1h less 1han five years of prnctlcc. 
l'or lnfom1a1ion regarding se<:1lon mem­
ber,hlp, contact D. Frank Davis, Chair­
m.in, 1600 Bank for Savings Buildins. Blr­
mingh,1m, Alabama, 35203. 

Oil , Gas and Mineral law 
The 011, Gas and Mineral Law Soo,on 

was es1ablished In 1976 and con,l s1s or 
an oil and gas d ivision and a hard min­
erals division. The primary purµose or 
lhc S<.'Clion Is 10 keep ils members appris­
ed or dcvelopmen!S in 1hc mineral law 
area, and th,s is accomplished by 
co-, ponsoring with ABICLE an ~nnual 
seminar on oil, gas and min(lral 13\v, as 
,vell as sponsoring a · mini-seminar" at 
1he $C!OiOn meeting during the annual 
mee1ing of 1he stale bar. Curren1ly, 1he 
section is =rking wi1h 1he Energy Com­
mluec or 1he bar to prepare a handbook 
on oil, gas and mineral law In Alabama. 
Annual dues are $15, which should be 
submitted 10 Mary R. McK.iy, Treasurer, 
300 Alabama Federal Buildin11, 
Tuscaloosa, Alabama, 35401. 

Pra clice and Procedu re 
The Practice and Procedure Sec1ion Is 

composed or members in1eres1ed in !rial 

practice and 1hc li11g.i1ion process or our 
judicial system. Membership is open 10 
all members OI the Alabama Stale Bar. 
Due$ are establi~hed on an annual basis 
by the execuli~ commiuee of 1he sec-
1ion. A major function of the section is 
ils educalional program conducted at 1he 
Alabama S1a1e Bar nnmml 111ee1ing. The 
program co111is1> of presen1a1ions by 
outs1anding members or 1he bar and the 
judiciary and Is inrended 10 keep 1he 
practitioner abmas1 of recent de.-elo1r 
menis m the l111ga11on arena. Currently, 
1he chairman of 1he >ee11on ,s W. Stancil 
S1ames.. One Daniel Plaza, Daniel Build­
ing. Birmingham, Alabama, 35233. 

Real Propert y, Probale an d Trust Law 
This section coopera1es with and as­

sists 1he Cumberland lns1i1U1c lor Conlin­
uing Legal Education in preparing and 
presenting programs rela1ing to real pro­
perly. trust and probate mauers lor mem­
bers of the Alabama Bar. The section, in 
cooperation with 1he Cumberland 
School of law, also publishes a periodic 
newslener which reviews recenl court 
decisions dealing wirh real property, irust 
and probate mancrs and repons 01her 
mailers or current fn1eres1 relating to 
these 1opics. An annual seminar is held 
in conjunc1ion wilh the annual meeting 
of the stale ba,. Annual dues are SID and 
should be sent 10 Joseph T. Carpenter, 
Treasurer, 641 Sou1h Lawrence Street, 
Montgomery, Alabama, 36104. 

Taxalion 
Membership in lhis 'leCIIOn i< com­

posed prunarily or rax prac1i1,onc"-The 
l<'Clion gM!S special emph.Jsls 10 Ala­
bama 1ax mauers and has been Involved 
in changing Alabama law and assi>1lng 
1he Departmen1 or Revenue In wrlllng 1ax 
regula1lons. A program is held each }'C?ar 
during 1hc annual meeting of the s1a1c 
bJr Sectmn dues are $10 annually and 
should be ~nl to David M. 'M,oldridge, 
Treasurer, P.O. Box 3364, Birmingham, 
Alabama, 3525S. 

Young Lawyers 
The Young lawyers' Scc1,011 or 1he 

Al,,bJma St.lie Bar is composed of ,111 
lawyer~ who are 36 years ol ;1ge and 
under or who have been admiued to the 
bar ror 1hree years or Jess. The seclion 
conduCIS various seminars 1hroughou1 
1he year for b,Y)oers and 01her profes­
sionals. The sec1ion conduct~ public ser­
vice projects designed 10 aid 1he public 
in their undemanding o( 1he 13\v and 
assls1 1hem in solving 1hclr legal pro­
blems. There are no dues for this ;cc1ion 
~Ince persons who are members or 1he 
AIJb,1ma St.lie Bar and lulnll the age re­
quitem<'nts au1omatically become mem­
bers. AO)ooe who is inlefeS!ed In becom­
ing ifl\'01\'l!d with 1he Young l..1Wyers' 
Section should conlact J. Berna,d Bran­
nan, Jr., Presiden~ P.O. Box 307, Monl· 
gomery, Alabama, 36101. • 

THE ALABAMA BAR INSTITUTE FOR CONTINUING LEGAL EDUCATION 
AND THE ALABAMA CORPORATE COUNCIL ASSOC IAT ION 
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jointly present 

THE 23RD ANNUAL CORPORATE LAW INSTITUTE 
May 8, 9, 10, 1986 - Marriott's Grand Hote l, Poin t Clear, Alabama 

This lnslilute will bring 1oge1her an ouls landlng facully composed ol prominenl allorneys who will address lhe following 
IOl)ICS: 

Tort Reform 
A Corporation's Problems Relating 10 Insurance 
Developments and Trends In Delaware Corporation Law 
Fundamen1ats ol AcQulsltlons 
Ta)( Relorm Legislation and Proposals 
lnlelleclual Propetly Law as II Relales lo High Technology Appficat,ons 

rh,s lnslilute will also Include an address by U.S. Senator Howell Heflin. 
Approved for t2 .6 Alabama MCLE cred,1 hours. CLE credll applle!I for in Flo11da, Mississippi and Georgia, 
For more inlormalion con1ac1 Alabama Bar 1nsli1ute lor Continuing Legal Education, P.O. Box CL, Unlverslly. AL35486. 
205·348·6230. 
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Bar Briefs 

\ / 

Jackson 

Jackson elected to board of bar 
commissioner s 

Lynn Robertson Jackson assumed 
the position of bar commissioner 
for the third ci rcuit upon the resig­
natio n of J. Gorman Hous ton to 
serve as an associate justice of the 
Alabama Supreme Court. Houston 
was elected to the board five years 
ago upon the death of Jackson's 
father, A.B. Robertson, Jr. 

Jackson, a native of Eufaula, is 
the first woman to be elected lo 
the Board of Bar Commissioners of 
the Alabama State Bar. 

She is a graduate of the Univer­
sity of Alabama and Jones Law 
School and has served on many 
commi ttees of the state bar. She is 
a member of the Alabama State 
Bar, American Bar Association and 
Association of Trial lawyers of 
America. 
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Payne 

Todd 

Wrinkle 

Payne, Todd, Wr inkle and 
Woodall elected to Amer ican 
College of Probate Counse l 

Joe C. Foster, Jr., president of The 
American College of Probate Coun­
sel, announced that Jackson M. 
Payne, Judith F. Todd, John N . 
Wrink le and Paul 0. IM>odall were 
elected Fellows of the College. 

Payne is w ith the fi rm of Leit­
man, Siegal & Payne; Todd wit h 
Sirote, Permutt, Friend, Friedman, 
He ld & Apolin sky; Wrink le with 
Bradley, Aran t, Rose & Wh ite; and 
Woodall with Thomas, Taliaferro, 
Forman, Burr & Murray, all of 
Birmingham. 

The Amer ican College of Probate 
Counsel is an international associa- · 
tion of lav.~rs. The college's pur­
poses include imp rovement of the 
standards of persons specializing in 
wills, trusts. estate planni ng and 
probate, and the modern ization of 
the administ ration of ou r tax and 
judicial systems in these areas. 

Woodall 
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Bar Briefs Cominued 

Legal Services elects officers 
and directors 

omccrs and committees of 1he 
board of directors of 1he legal Ser­
vices Corpor.,lion of Alabama were 
elected recen1ly. They are as 
follows: 

President 
Merce,ia Ludgood' 

Vice president 
William Neville' 

Secretary 
R.l. Raney 

Treasure, 
McGowin Williamson· 

Personnel Committee 
Cella Collins, chair 
R. l. Raney 
Clara Williams 
Merceria Ludgood· 
Ceola Miller 

Prival.e Ba, Involvement 
William Neville, chair' 
Laura Bess Cox' 
Bobby Segall' 
John Gruenewald· 
Al L. Vreeland• 
Inez J. Baskin 

Finance and Audit 
McGowin Williamson, chair' 
Clara Williams 
R. L Raney 

Service Delivery 

Ceola Miller, chai, 
laura Bess Cox' 
Clara Williams 
Sheryl Dixon 
Kathleen Thomas 

'Auorneys 

LSCA, a private, non-profit orga­
nlza1lon funded by Congress, pro­
vides free legal help in civil mat­
teN 10 low-income persons In 60 of 
Alab.1ma's 67 counties. Two other 
federally funded programs serve 
1he remaining counlies. 

Last year the I.SCA's 1otal case­
load was 16,411 cases, w11h 408 
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s1a1e bar members handling 2.721 
of these cases. or approxima1ely 16 
percent. 

Eight of nine l<1Wyers serving on 
LSCA"s 15-men,bcr hoard are law­
yers in private prac1 Ice appointed 
by the Alabama S1a1e Bar. The Ala­
bama Lawyers A,sociatlon appoints 
the ninth, and 1he remaining board 
members are income-eligible for 
l.SCA"s services and ,1ppoin1ed by 
various communo1y groups. 

Harris and Blocker receive 
award for pro bono 

l ast December, the first Clarence 
Darrow award was presented to at­
torneys Rick E. Harri, of Mont­
gomery and \/\'.liter L. Blocker, Ill, 
of Birmingham. 

The award is gl,,en for OU!Sland­
ing post-conviction representation 

Hams 

CH'I a pro bono basis for a person 
scn1cnced 10 die in the elec111c 
cha,r. 

HMrls volunleered, in November 
1983, to handle the case of Swre of 
Alabama v. Bush. Af1er Aling .1 wril 
of error coram nobis and a writ of 
habea, corpus a stay of cxccu11011 
was obtained, 12 hours before th<! 
scheduled execution. New evl, 
de11ce was d1sc0\-ered showing e,­
culpatory evidence had not bet'n 
1urned over 10 lhe !rial defen"41. 
and a new rrlal w.,s ordered, re,uh­
lng in a second death sentC'ncc. 
Harris Is handling 1he appeal. 

Blocker represented Clar~ncc 
Womack, convicted of the c,1pi1al 
crime of robbery/murder. He filed a 
petition for writ of error cor.im 
nobu to obtain a new 1nal on 1he 
ground, evidence d,SCO\-erl'<l since 
thl.' original trial revealed Womack 

Blocker 
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did not commit the crime. Blocker 
,~ a,sl\led by attorneys Mac 
Moore,, N,na Jones and Dave 
Dresher. 

I larri, is a graduate of the Uni­
versity of l>ennsylvania Law School 
Jnd Is a panner wi1h the Orm or 
Moore, Kendrick, Classroth, Harris, 
Bush & White. Blocker graduJted 
from Cumberland Law School and 
1s a panner with Smith. Hynds. 
Blocker & Lowther. 

Grace named regional counsel 
of SBA 

WIiiiam Burke Crace has been 
appointed regional counsel in 1he 
southea\t ior the United St.ates 
Small Business Administration. 

I-le will serve as legal adv,sor of 
the agency's regional admin,smuor 
and coordinate 1he SBA distric1 

Grace 
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legal s1affs in Alabama, Georgia, 
Flo11da, M1'siss1ppl, Nonh and 
South Carolina, Tennessee and 
Ken1ucky. 

Grace started with the SBA in 
1967 as a 1rlal auorncy wi1h 1he 
sou1heas1 region~I ornce In Atlanta. 
He then served .15 distrlc1 counsel 
for the agency's Birmingham d1s-
1na for a year; before being named 
in 1975 ass1S1ant regional counsel 
for 1he southeasi. 

A native of 01ark, Alabama, 
Crace received his bachelor's de­
gree from 1he Unlvcrsily of Ala­
bama in Tuscaloosa and his law 
degree from 1he Tulane Universily 
School of law following military 
service as a supply officer with 1he 
U.S Navy. 

Crace was ~\OC1ated wnh a pri­
va1e law firm in Birmingham pnor 
10 joining 1he SBA Md is a mem-

Dawson 

ber of 1he Alabama State Bar and 
1he Staie Bar of Georgia. 

Crace and his wife, 1he former 
Elaine WIiliams of Birmingham, 
live in Atlanta. 

Dawson chosen assistant 
sec relar y of lhe Army 
(Civil Works) 

Roben I<. Dawson has been 
chosen as assis1an1 secre1ary of 1he 
Unlled States Army (Civil V.'orks), 
following his nomina 1ion by Presl· 
den1 Rona ld Reagan. 

Dawson will be responsible for 
formulaiing, de--eloping and imple­
menting administration policies rt'· 
g.1rd,ng civil works aaivities of 1he 
Dep.1nment of 1he Army and will 
a.-ersec and analyte 1he Corp$ of 
Engineers' civil \\'Orks program for 
waler resources and ils regulatory 
program. As 1he Secretary of the 
Army's representative, Dawson also 
will present testimony before 
Congress. 

Dawson ls a 1968 gradua1c of 
Tulane Umvcrsity and eamed a law 
degree from 1he Cumberland 
School of Law. He was admlued 10 
the Alabama St.ate Bar on 1971 

In 1972 he worked as a legisla· 
live assistant 10 Congressman Jack 
Edwards o( Alabama, and in 1974 
he bec,une the administrator for 
the Commiuee on Public Works 
and Transpona11on in the U.S. 
House of RA!presentali~ D.r.vson 
ser...ed as the principal depuly as­
sis1an1 secretary of the Army (Civil 
V.'orks) from 1981-84; in May 1984 
he became 1he aaing assistan1 
secretary of 1he Army (Civil Work~). 

Dawson Is a native of Scousboro, 
Alabama, and he and his wife hove 
two children. They presen1ly reside 
in Alexandria, Virginia. 

• 
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I. lnlr odu clion 
The Age. Discrimination in Employ­

men1 Act of 1967 (ADEAJ prohibil5 dis­
criminalion in emplayment based upon 
age wuh respea to individuals belwe?n 
1he ages of 40 and 70. The empiayrnent 
practices cowred by 1he AOEA include 
failure 10 hire. discharge. demolion, 
denial of employment opportunities and 
discrimonaiion wirh respec110 the terms 
and co11dhlons of employment See B. 
Schie/ & P. Grossm,111, Employment Dis. 
criminal/on ww 393 (1976). The ADEA 
is codincd al 29 U.S.C. §§ 621 e1. seq. 
lls purpose is the "elimination of 
discrimlna1ion from the workplace.# 
Lor,1/ard v. Pons. 434 U.S. 575,584 (19781 

According lo a recent informal, un­
scu:n1iflc study. 1he 1yp1cal ADEA plain­
tiff is a male, in hos mid-SOs and challeng­
ing hos dismissal from a white-collar job. 
A recen1 SUr\'l!Y of nearly 100 cases re­
pot1ed by 1he Bureau of Na1ional Affairs, 
Inc. (8NA) dlsCcM?red tha1 89 percen1 of 
1he plaintiffs were male; 77 perceni 
worked In whill..'-collar Jobs; 70 percent 
hod been iermlnaled (as opposed to de­
moted, etc.); 1hc average age was 55.8 
years; and they had worked for their em­
ployer nearly 20 years. Daily Labor 
Report, No. 7. a1 A-3, January 14, 1984 
(BNA) 

Age discrimination claims represent 
rhe fastest growing 1ype of discrimina1ion 
suits in 1he coun1ry. In 1983, 0\-er 15,000 
AOEA claims were flied with 1he EEOC 
Thal represen1ed an increase or 66 per­
cen1 over the number filed in 1982, and 
that number ,s likely to con1inue 10 rise. 
The Census Bureau predlclS the number 
or persons between the ages of 45 and 
65 will increase by more 1han 36 per­
cent, to a roial of 60 million, by the year 
2000. Daily wbor Reporl, No. 53, a, C-1, 
Maret, 9, 1985 

This arilcle is no1 intended as a primer 
on age discrimina1ion; ii presupposes a 
basic knowledge of 1he subject mauer. 
De--elopments in 01her areas of the 
AOEA, including procedural issues, the 
use of statis1ics and even the EEOCs en­
rorcemcnt authomy, will be reserved for 
ruturc commentary. 

II. Reduction-in-Force: Prima Facie 
Case 

The Firth Circui1 in Marshall v. 
Goodyear Tire and Rubber Co., 554 F.2d 
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730, 735, IS1h Cir. 197n, adopted ror 
ADEA cases the cri1ena for the estabhsh­
men1 of pla,n11ff's pr,ma fade case. which 
were originally established for Title VII 
acuons in 1hc case of McDonnell 
Douglas Corp. 1·. Green, 411 U.S. 792. 
802, 0973). The clements of plaintiff's 
pnma faclc case are as follO\vs: (1) plain­
tiff Is a member of the pro1ec1ed class; 
(2) plaintiff was discharged; (3) plain1iff 
was quillified for 1he posi1ion; and (4) 
plaintiff was replaced by someone oul· 
side 1he pro1ec1L>d class. See also Krieg 
v. Pdul Revere Life Insurance Co., 718 
f.2d 998. 999 (lhh Cir. 1983). 

In reduclion•in-force cases, howe,-er, ii 
is unlikely an emplayer will be ''replac­
ing• a discharged employee. Otherwise, 
!here would no, be a reduclion in force. 
Therefore, !he COW1S had to adopt a mod­
ified formula for establishing a prima 
/acre caw which ls used in reduc-
1io11-in-force siluations. The rormula is es­
sen1ially 1he ~me as 1he one cited ab<M!, 
wi1h 1he excep1ion of item number four. 
The 11th Circuil, in Coker v. Amoco Oil 
Campnny, 709 F.2cl 1433, 1436 11th Cir. 
(1983), s1a1cd 1he plaon1iff must produce 
evidence, ei1her circumstantial or diroo, 
from which a faa-Onder migh1 reasona­
bly conclude tha1 1he employer in1end­
ed IO discriminate ln reaching !he deci­
sion al issue. 01her circuits, while staling 
virtually 1he same elemeni, h,M! used 
differenl lilnguage. For example, the 
Thnd Circuil indicated 1ha1 a plaintiff 
1ermina1ed during ., reduction-in-force 
need onlydemonstrale, in addi1ion to the 
01hcr Items ci!ed above, thal others nor 
in the protected class were 1rea1ed more 
favorably by 1hc employer in reaching its 
employmen1 decisions. See Massarksy v. 
General Motors Corp., 706 F.2d 111, 118 
n.n, (3d Cir.), cc,t. denied, 4&4 U.S. 1017 
(1983). 

Once 1he plain1iff es1ablishes its prima 
facie case, the defendanl employer is 
under an obUga1,on 10 articulate some le­
gitima1e, non-<liscnmina1ory reason for 
its aaions. Afier 1he defendan1 meelS !hat 
burden of proof, 1he burden shifts back 
10 1he plaintrff 10 PIO\-e by a preponder­
ance of the ~'Yidence thal the reasons of­
fered by 1he employer are merely pretex-
1ual, or nor rrue as a matter of fact See 
[verclt v. Comsat. 33 Fair Empl. Prac. 
Cas. (BNA) 793, 795-96 (O.C. Cir. 1983). 

Ill . Legitimal e Use of Re
0

du ctio ns-in­
Force 

Reductloni.-in-force In 1he business 
community dre recognized by lhe couns 
as a fact of life. Obviously; people in !he 
pro1ec1ed age group will be laid off or 
demo1ed dunng !hese s11uaoons. Such 
actrons taken by an employer are perlect­
ly acceptable. as long as age is not 1he 
cnterion uled to determine the layoffs or 
demotions. As one court recen!ly stall!d, 
"(TJhe Court Is persuaded that a reduc­
tion In [the employer's] ,vork force was 
necessary for economic reasons; even 
plaintiffs Jfltee wl1h 1ha1 proposition. The 
ADE,\ docs not preclude a business deci­
sion such as defendanl's; ii does pre­
clude, however, using age as a criterion 
In reallzing 1ha1 legitimate business goal~ 
FtiJnCI v. Avco Corp., 538 F. Supp. 250, 
259 10. Conn. 19821 

Quill' clearly, though, 1he "ADEA pro­
hlbilS a reduction-in-force that is inlen­
tionally t.1rge1ed agam~ older employ. 
CG." Kneisley v. Hercufes, Inc., 577 F. 
Supp. 726, 729 (D. Del. 19831 Even dur­
ing leglrimale reorganizations or work­
force reductions, employers may no! dis­
miss employees for unlawful discrimina­
lOry reasons. including discrimination 
under rhe ADEA See, e.g., Hage/thorn 
v. Ke,inecou Corp., 710 F.2d 76, 81 (2d 
Cir. 1983). 

One federal dhuic1 court Judge has 
been bold ellough to s1a1c 1he obvious. 
In a dl'Cis,on handed down Sep1ember 
19, 1983, 1he Federal o,siria Court for 
!he Norlht!m Dls1nc1 of Ohio m Kiel " 
Cood.,.edr 1rre .ind Rubber Co., 575 F 
Supp. 847, 849 (N.D. Ohio 1983), aff'd, 
762 F.2d 1008 (6th Cir. 1985), observed 
tha1 when businesses mus, lay off em-
1>loyees or granJ early retiremenl5 in 
order 10 cope wilh a depressed economy 
"[IJ1 appears 1ha1 Congress ... has in· 
dlrec1ly mandated 1ha1 employers mus! 
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• • • • 
1scr1m1na 10n 

and Reductions-in-Force 
lay off young rather than older employees 
whenever the general economic cond i­
tions mandate a reduction in workforce . 
O therw ise, the employer exposes itsell 
to litigation (or wrongll! I discharge for 
age discrimination ... :· (Id.I 

IV. Successful Employer Responses 
One of the best examples ol a suc­

cessful technique for imp lementing a re­
duct ion-in-force not resulting in age dis­
crimi nation was exhibi ted by a company 
called CPC International, which operates 
a labor intensive corn mill ing business 
in Corpus Christi, Texas. The case from 
whi ch this arises is entit led Rodriguez v. 
CPC International, Inc., 31 Fair Empl. 
Prac. Cas. (BNA) 455 (S.O. Tex. 1983). 

The company refuted charges of age 
d iscrimination by demonstrating to the 
court that the criteria used to accompl ish 
its reduction-in-force was completely de­
void of any reference to age. To stream­
line its operations, the company effected 
a major reorganizati on. Jobs were 
merged, funct ions streamlined and per­
formance minimum s markedly in­
creased. The resulting jobs, therefore, 
took on a much d ifferent character. To 
select the employees remaining with the 
company and performing these new pos­
itions, a select company com mittee pre­
pared a l ist of job quali fications for each 
new posit ion, together with a com pre­
hensive list of criteria for rating the 
various candidates lor each position. 
Each employee was individually graded 
by each of the six committ ee members 
who assigned numerical ratings to the 
employees. The committee then d is­
cussed the ratings and attempted to 
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achieve a consensus. The numbers wen, 
1abula1ed, and the employees with the 
highesr rotals received the job 
assignments. 

The ll:'$tS for the various jobs were 
strictly <ldh<'<ed 10 by all members of the 
commlt1ee, and the linal reduction-in­
force decisions were based exclusively 
on 1he scores recel\1!d. The system, in­
ciden1ally, was Indirectly weighted ,n 
favor of older employees because in 1he 
case o( lies, jobs were given 10 1he em­
ployees wl1h 1hc mosl seniority wi1h 1he 
company: In the face of this evidence, the 
dis1ric1 coun gran1ecl summary judgment 
10 the employee The employer also was 
able 10 slatistically demonstrate thal the 
average age or ils employees actually in­
creased aft.er the reduction in force was 
implemen1ed. 

Another successful response lO an age 
d,5Crim,na1lon cla,m broughl about by a 
reduction-in-force was accomplished by 
Pan American 'v\brld Airways, as demon­
s1ra1ed ,n the c.1se of Coburn v. Pan 
American World Airways, ni F.2d 339 
(D.C. Cir.), ccrr. denied, 464 U.S. 994 
(1983). To effectuate its n.>duc;1ion-in-force 
(or 1he purpose of reducing surplus 
management personne l, company 
guidelines called for rhc termination of 
1he "leas1 produclilll!" employee in cer­
lain designa ted peer groups. Pan 
American used ,, numerical ranking 
system and ev.ilua1ed its supe,visors on 
rhe basis of 10b qualilic.11,ons, abilities, 
produa1v11y and length of service. 

The jury at rhc dislrict court trial level 
re1urned a verdict In {ill/Or of the plaintiff 
and against Pan American on rhe em­
ployee's claim of age discrimination. The 
disrrict couri Judge, however, disregard­
ed 1he Jury's verdlc1 and en1ered JNOV 
in (awr of Pan American. The plaintiff ap­
pealed 1h01 decision 10 1he circuil coun 
of appeals, ,lnd the circuit courl affirmed 
rhe rrial judge's ac1ion. It staled thal Pan 
American carried ILS burden of proof by 
offering a legi1ima1e, non.<fiscriminatory 
reason for 1ermona1ing the employcc 
through ilS inS1itution of a written policy, 
following ii 10 1hc leuer and making ,is 

employment decision based on the re­
sults. (Id. at 343) 

In ano1her instance in which a jury's 
verdict of age discrimination was re­
\'t!rsed by a circuit court, 1he Fifth O rcui1, 
in the case o( E//iou v. Croup Medical 
and Surglcol Service, 714 F.2d 556 (5th 
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Cir. 1983), cer1. dented, 104 S. Ct. 2658 
(1984) found 1ha1 the defendanc employ­
er had presented sulOdem evidence to 
justify and citplain the emptoycc·s dis­
charge. Aniong rhe reasons gi,,en by the 
ernplCJl'Cr for di<charging the various~ 
plCJl-ees "-ere d,sloy.)hy, failure 10 ;,c:hiC\'C 
1he con,p.1ny's desired market penetra-
1ion or produaivity, lack of "inner drh't'; 
lack of 1he necessary personality to deal 
with others in managemenl positions, 
fol lure 10 de\ll!lop a sales 1rai ning pro­
ivam and violation of company policy. 

The ADEA does 
not require 

an employer 
to give special 
treatment to 

employees 
over the age 

of 40 . 

The Fifth Circuit commenied on each 
of these reasons as follows: 

H cannot be lMlid d1a1 any of these 
reasons i> lm11ion.,1 nr ldlosynaa1ic. lo 
the contrary, c.,ct, ls. on ,ts face. an ade­
quate, non,d,~minatory one. [<:ira­
llOn> om11tcdf When no ITlOA.' ev~ 
dence of dl:Kronunatoon Is pn!Senled 
1han 1ha1 o( these pla,ntiffs and 1he 
d<!fendanl pre,enrs <Nidcncc justifying 
,1nd e,cplalnlng the discharg!', rhe trier 
or fac1 Is M l loll<! 10 disregard 1hal ex­
pl;ena1ion wllhout coun1eMiling evi­
d!'ncc rh,11 Ir was not 1hc real reason 
for rhc• discharge. 

(Id. ar 566) 

Naturally, onsrances of misconduct on 
1he job and lnsubordinarion always will 
be \ufficlent 10 suppor1 the discharge or 
demotion of an emplCJIU! within the pro­
lected age group. The Fifth Circui1, in 
Bohrer v. H.Jne< Corp., ns F.ld 213 (51h 
Or. 1983), cerL dented, 465 U.S. 1026 
(1984) l'e\-erscd the district coun's finding 
of age discnmlna1ion because 1he record 
was replete wllh instances or the emplcv­
ee's deliberate violation of company pol­
icies and managemenl directives. The 
court round 1ha1 whenever the plai111iff 
disagreed wi1h a particular rule or ln­
s1ruc1lon, he simply refused to imple­
melll ll. The court concluded that "no 
jury should reasonably have concluded 
thar age was a delem,inati\'t! factor in. (rhe 
employer's) decision 10 lire [1he em­
ployee):' (Id. a1 218) 

Other legitimate, non-discrimina1ory, 
rea~s for terminaling an employee 
eilher upheld as suffocienl 10 defeat an 
ADEA cl,1im or shifl 1he burden back 10 
the plain1i(( to demonstrate pretext in­
clude: organlzatoonal competili\'t!ness, 
jealousy, creative ''burn-out;' personali­
ty conn leis with 111anagemen1. customer 
complaints and "bad ani1ude:· See Lenz 
v. F.rdmann Corp., 773 F.2d 62 (6th Cir. 
1985); Cebula v. General Elearic Co., 614 
F. SuJ)P, 260. (N.D. Ill. 1985): Graham v. 
F.B. Leopold Co., 602 F. Supp. 1423 (WO. 
Pa. 1985); Chamberlain v. Hissel, Inc., 
547 f. Supp. 1067, 1077 (W.D. Mich. 
1982). 

The ADEA does no1 require an em­
player 10 give special trea1men1 10 em­
ployees over rhe age of 40. It merely re­
qui r<."i that an employee's age be treated 
,n a neutral foshio11, neither facili1a1ing 
nor hindering 1he employee's advance­
ment, demo1ion or discharge. P~rcinski 
v. Our/er Co., 673 F.2d 34, 37, (2d Cir. 
1982), cert. denied, 459 U.S. 1103 0983) 
fur1hemiore, rhc ADEA does not author­
i1.e 1hc coulti 10 sit in Judgment concer­
ning rhe wisdom of a corporation's busi­
ness decisions. (Id.) The law does not 
prohibit a company from makmg errors 
In ,ts personnel decmons, as long as 1he 
emplCJl-er does not discriminate on 1he 
basis or age. See Berkowitz v. JI/lied 
Stores of Penr>-Ohio, Inc., 541 F. Supp. 
1209, 1219 (E.D. Pa. 1982). 

Subjecriw assessments or an employ. 
Cits qualifications are perfectly legi1ima1e 
reasons upon which 10 base decisions to 
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demote or discharge. The Fou11h Circuit 
recently obse~. the defendant 

te;ufiro lhat \\hole mosl of lhe \Upet· 
Yl\00, cll'ff10ll'CI \s<,te good SUpe!Vl>Ol'i. 
1>00r buiint"S,~ conditions required,, fl"' 
ducllon ,n rhe numher or supcrv11,Q", 
,inti '" " ,upcov,soo,; selected (or d~mo­
tlon wc,e lest, qualified, b1is('d on lht--11 
1)l't(o1ni.Jncc t111d cxpcr1isc, th.in 1110,;o 
"'ufWrvisori r<'talncd. Vlc find no re, .. 
,on, k-M,1lly suflicient 10 di<eredll rhi> 
l<",lmlc>ny. II is true thar 1hc rrlal court 
lll'ld 1hJ1 rile (!Ualificarron asses.men,~ 
"~"" wb.recme Thar appcll.>lron, 1-
'-""'A'r, doet. not corM?n an ochcrwK('I I~ 
gnlmJll' reason ,nro an 1lleg.1I ""'-'· 

EEOC v. Wesre,n Electric Cu .. 71J F.2d 
1011, 1016 (4th Cir. 1983) 

111 Allf;o,1 v. Western Union, 660 F.2d 
1318 (lhh Cir. 1982), 1he decision 10 ell!· 
mote or dl,miss employees wa, made on 
the ba~i, of "the person you will miss 1he 
le,1,1; Even this highly subiective cri1N-
1on, Standing alone, does not violate the 
ADEA. 

rl'Jhe sub1001w cruena 'Chose the ~r· 
,on \'OU will miss 1he lea\r' which 
pl,11111111, challenge, ,s nor a, laral a, 
IJIJinll!I, would •'llue. An ernpl())-ef, 
dc-'(rslon may properly be ba,cd Qn 
,ubjccrlve facrors. (ci1a1ion omlll<'<ll 
SLrch cri1crla is nor in and ol l1"1ell vio-
1,HoV!' or rhe AOEA, II is only whl"' ,uch 
crllt~lil sesuh 1n dtSCr1n11MlO,Y 1mf)i1C1 
th.it (l violation occurs. 

V. ot-so-Successf ul Responses 
1 hi' r•1'tence of a reduc1ion-ln-forrn 

',(('OJrro doe<, no, insulate an em1,loyer\ 
JC'tioll< from 1he ,cruliny or rhc AOEA. 
Ro,t11g,1rren v. J.C. Pe11ncy Co .. 605 F. 
~up,,. 154 (E.D.N.Y. 1985) rtw 1>l,1i1111ff 
cmploy<:'C h,1> rhe opportun11y to demon· 
,11.itc 1hat rhe defendan1 employer', 
,~1wd reasons for d,scharg,ng or dcmot· 
rn11 thl' 1•mployl'C were pre1ex1u.1I. ,lnd 
rhu, o,Ncome 1he emplO)Cf'• <k>iett<.t'. 
Th,, oftm occurs in srtu;mon, whe,,.. the 
J<M',()n, for discharge or demotion Me ill· 
con,hwn 1 wi1h existing info11n~1,o,, In 
rhc cn,ployee', personnel OI,:,. For <-x.,m· 
plL•, l111hc, dSc of Franc/ v. Avco Corp., 
536 F. Supp. 250 (D. Conn. 196J), lhe 
t•mployer's reasons ror 1erm111,11ing rhe 
employee were that he h.l<l not been IX'f· 

lornung ,veil al hi< job, and he w.is not 
c,,1>-1ble of assuming new 1e-1>0ns1brlr-
11e<. Thr court, however, norcd 1ha1 the 
tredrblllly of rhe employer", maMge~. 
who 1e,11ned ar trial abou1 the l'mptoy­
L~\ p<)<>r job performance, WJ\ ,cwrt'­
ly undermined by posilive performJncc• 

Th£• \/ab.1m,1 Lawyer 

rc,•iews and ININ ~ or ll'Commenda11on 
directed 10 ,he l'111plc,ycc (/d at 2591 Si't' 
J/;o Stdcey , 1\1/iNJ ~IOl'l'> Corp., 768 
F.2d 402 (D.C Or 19851. The court ul-
1rma1ely COllduded rh(' employer drd d, ... 
cnn11na,e on the l.>tl\l'-or ,lgc. 

Dislhar ging a,, l•mployee, rn the pro­
recred age group, who is clearly bener 
quJlified for 1hc po, l!lon 1han younger 
employee,; who ,irl' Wt,,iowd usually can 
be deemed an un,ucc~~ful lechnique. 
While 1he ADEA wa, not intended 10 
rum the court, in10 personnel managers, 
rhe enormity <,I,, "mi;ra~ ..... may cau,e 

,nwnw '>{rutiny of the clcci~ron. Thorn­
brough v Columbus and C«'<!nvi/lC' 
R.R. 760 f.2d 6.33. 647 (S1h Crr. 19851 
As the F,fth Circuit recently s1a1ed: 

11,r lhl' r.,,11,,,der dcrermonc,., 1ha1 [lh(• plarn-
111n \\ ·" tlc,uly be~cr qualllol'tl lhJll 1hc 
1•rnployl'L">J ,vhc) were ,e1a111l--d, h I\ t.•nthl4•d 
10 tcu·u.ludc 1h,11 the (en11:tloye1'il 11rUeul.-uecl 
H•,1,on, .,rt• pretext~. Everyone tJn mJke •• 
1niti1.1k<'-but ,r the n11.stakt? 1., LlrM,(\ cnouKh, 
\\t.• 1n.:1v ht,wn 10 ,,.-·onder ,vhedwt It \Y,lio .i 
n11,r,ll~t• JI JII 

An t-mployer's own l.'xrstrng policie, 
ror dealing with reductions-,n•force c,,n 
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cau,e uouble for 1t In an AOEA mailer. 
Fo< example, even 1hough an employe< 
1< no1 obliga1ed 10 create or locate ano­
ther 10b for a discharged employee (see 
Stano;ev v. Ebasco Services. Inc., &43 
~.2d 914, 920 (2d Cir. 19811), if the em· 
ployer's normal practice I~ to do so, then 
failure to do It (or an older employee can 
cau<e problems for the employer. Cuno 
v, Scars, Roebuck & Co., 38 Fair Empl. 
Prac. Cas. (BNAJ 547, 551 (N.D. Ill. 
1984) Likewise, ii 1he employer's estab­
li,hed procedure for 1mplcmen1ing a re­
duction-in-force Is to institute a hiring 
frecte and not fill vacancies as they OC· 

cur, then the discharge of an older em· 
ployee tn the face o( ~uch ,l policy clearly 
m,1kes the employer's motives suspec1. 
Sre Oxman v, Wf.5.TV, 609 F. Supp. 
1384, 1392, 1394 (N.O. Ill. 1985). 

Other employers ore un,uccesslul in 
ADEA cases because of 1heir failure to 
recognize the importJncc of their own 
conducl prior to a reduction-in•force 
deci~ion. One employer's favorable 
summary judgment ruling was reversed 
In large part because of J s1a1cmen1 auri­
bu1cd to the employer that "the Com· 
pany was going to have to get rid of 
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\Om<' of its older employres and gel a 
yoong. aggres<ive organ•Lallon in place 
for "hen the economy turned around." 
Stumph v. Tnoma, & Skinner, Inc., 770 
r .2d 9.l, 94 (7th Cir. 1985) Comment~ 
from managemen1 about Its "cadre o! 
younii chargers," It, need for o "you1hful 
lm,1ge" or its desire for "young and ag­
grc--"ve" emplayee, w,11 Jlmost rertam• 
ly lead to an unfavorable decision for the 
employer. See Stacey v Allied Stores 
Corp., 768 F. 2d 402, 404, 405 (O.C. 
Cir. 1985); Hawks v. l11gc1soll Jonnson 
5Wt>I Co., 38 Fair Empl. Prac. Cas. (BNAJ 
93. 95 (S.D. Ind. 1984) 
VI. Early Retir ement Plans 

Another technique /or accomplishing 
a reduction-in-force ,~ the implemenra-
1hm or "early retireml'nl" plan,. By of. 
lerins ,everence pay and ooner.1s sum. 
de nt to induce an em11loyee 10 retire ear· 
ly. an employer can redllco his work­
force. Properly 1mplemen1ed, early re-
11rement plans do no1 per se violate the 
AOEA In the previou'lly ated case of 
Cobutn v. Pan Amerte.in World Airwavs. 
71 1 F.2d 339, 344 (0.C. Or.), cert. 
clt•nled, 464 U.S. 994 ( 1983), the court 
SIJtecl: 

Early rctlremcn1 is a common corpora1e 
practice u11lized 10 p,e-cnt Individual 
hardship. 11,s a humane p,ac1ice. well­
.l«Wled bv bolh ernpl~ and em­
pl0)1!eS. .ind is purely volun1ary. The 
cvldence shCM<!d th.ll P,,n Arn was iust· 
,fled in a11emp1ing 10 redoce 11s costs, 
,ind voluntary re1lremen1 w.u clearly a 
(;iir anempt to do so. It ~upport.s not a 
hinl o! age discrimination. 

However, in its first formal opinion let· 
ter regarding the AOEA since It assumed 
enforcement authority for it ,n 1979, the 
EEOC has determined 1hat a company's 
refusal to consider rehiring an empl.oyee 
who lefl the company prior to age 70 
under an early retirement plan violates 
the ADEA. Daily Labor Report No. 246, 
di [).t, December 21, 1983 (BNA) Thus, 
employees who "-oluntarily" accept the 
benefits and incentive. under an early 
retirement program and "retire" may turn 
around and seek re-cmplc71'men1 and 
may not be rejec1cd solely because ol 
their age or their status as "retirees:' 

Citing the 1978 amendments to the 
ADEA as clarifying the intention of con­
gress not to permil the manda1ory retire­
men1 of persons within lhe protected age 
group, 1he commission concluded that a 
holding that retirees mus1 be considered 
for rehire would nol be "contradictory:• 

The commission also obsel\-ed that the 
analysis wi1h respect 10 employees who 
re1ire as a resuh o( "special incen1ives" 
,s no different. 

The only exception 10 1his position 
taken by the EEOC concerns employees 
,n bona fide executive or high pol icy. 
making position>. These empl0)1!e5, who 
may be involun1.1rily retired between 
ages 65 and 70 under c,c,51ing provisions 
of the ADEA, need noi be reconsidered 
for other executive or policy,-making posi· 
tions, They do not, hO\...ever, forfei11heir 
r,ght to apply for other lesser positions 
within the company. 
VII. Remedies 

The ADEA lncorporatL'\ the remedy 
provmons of §§ 1!, and 17 of 1he Fair 
Labor Standards Act, codified al 29 U5.C. 
§§ 216-217. See 29 U.S.C. §§ 1&26(b). In 
addition, §§ 1626(b) provides that the 
coun .. shall have jurisdiction to grant 
such legal or equitable relief as may be 
appropriate to effectuate the purposes of 
1hi, chap1er, including without limiiauon, 
Judgments compelling employment, re, 
in;1a1emen1 or promo1ion, or enforcing 
the IIJbility for amounts deemed to be 
unpaid minimum wages or unpaid over, 
lime compensation under 1his section:• 
Also, as a result or the mcorporation ol 
29 U.S.C. §216(b), rea~able attorneys' 
lees and costs are recO\.-erable by a SUC· 

cessful plaintiff in an ADEA suiL 
The courts are In general agreemenl 

that punilive damages and damages for 
pain and suffering are not recoverable in 
an ADEA case. Sec Pfcrffer v. Essex Wire 
Corp., 682 F.2d 684 (7th Cir.), cert. d~ 
nred, 459 U.S. 1039 (1982); Dean v. 
American Security Ins. Co., 559 F.2d 
1036 (5lh Cir. 1977), ccn. denied, 434 
U.S. 1066 (1978); Sm/1'1 v. Mon1gomcry 
W.1rd & Co., 5&7 F. Supp. 1331 (D. Colo. 
1983). The U.S. Supreme Court recently 
has opined on the standard or review for 
determining a willful violation of the 
ADEA /or the purpose of awarding li­
quidated damages. Tran} v.brld Airlines 
v. Thvmon, U.S., 105 S. Ct. 613 0985 ) 

Until recently, one area of disagree­
mcnr among 1he courts regarding dam­
ages concerned the ability or a court to 
award "front pay" as opposed 10 being 
limited to ordering reins1a1emen1 of the 
employee. #Front pay'' means a loss of 
wages expected to be earned in the fu. 
ture by the employee if the employee had 
nor been unlawfully treated. The great 
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weight of authority among the circu it 
courts perm its awards of front pay in an 
ADEA case, particularly when reinstate­
ment of the employee is not feasible be­
cause of hostili ty and ou trage exhibited 
by the employer toward the employee, as 
a result of the lawsuit. See, e.g., Whit­
tlesey v. Union Carbide Corp., 742 F.2d 
724, 727 (2d Cir. 1984); Davis v. Combus­
tion Engineering. Inc., 742 F.2d 916, 923 
(6th Cir. 1984); Cance/li er v. Federated 
Dep't Stores, 672 f.2d 1312, 1219 (9th 
Cir.), cert. denied, 459 U.S. 859 (1982); 
O'Donnell v. Georgia Osteopathic Hos­
pilal, Inc., 748 F.2d 1543, 1551 (11th Ci r. 
1984). The basis of an award of front pay 
rests on the equitable nature of the relief 
permi tted by the ADEA. See 29 U.S.C. § 
626(b]. As the Sixth Circu it stated in 
Davis, supra, '"Fron t pay' does no t ap­
pear to lend itsel f to a per se rule. It is 
neither manda ted nor prohibited by the 
Act. Rather, it is but one of a broad range 
of remedial measures avai I able under the 
ADEA:' Davis al 922-23 

The cou rts that prev iously den ied 
awards of front pay did so generally 
because of the speculative nature of front 

KDA 
RON KR AM ER 
IN YES'T10 ATOR 

pay awards. See., e.g., Kolb v. Gold ring, 
Inc., 694 F.2d 869, 874 n.4 (1st Cir. 1982); 
Foit v. Suburban Bancorp, 549 F. Supp. 
264 (D. Md . 1982). This is especially true 
when the plain tiff may still be relatively 
young-between 40 and 50 years o ld. 
Monroe v. Penn-Dixie Cement Corp., 
355 F. Supp. 231, 235 (N.0 . Ga. 1971) The 
First Circuit, incidentally, recently re­
versed i ts decision in Kol b and now per­
mits awards of front p,1y. Wildman v. Lern­
er Stores Corp., 771 F.2d 605, 614-16 (Isl 
Ci r. 1985) Obv iously, however, an em-

ployee cannot recover both front pay and 
seek reinstatement to his positio n. That 
would amount to doub le recovery and is 
not permitted. See Crecco v. Spang & 
Co., 566 F. Supp. 413 (W.D. Pa. 1983). 
VIII. Co ncl usion 

As the workforce con tinu es its aging 
process, and the econo my fluctuates, the 
number of age discrim inat ion cases will 
cont inue 10 increase. It is hopefu l th is 
materia l w ill provide some helpful hints 
10 either avoid, or successfull y respond 
to, charges of age disc rim ination. • 

Richard E. Neal received his under­
gradua te degree from the University of 
the South, graduate degree from the Uni­
versity of Alabama and law degree from 
the University of Alabama School of l.d.-( 
Neal is an associate with rhe 8i rming­
liam firm of Sirote, Permutl, Friend, 
Friedman, r leld & Apolinsky . 

ALABAMA BAR INSTITUTE FOR 
CONTINUING LEGAL EDUCATION 

25TH ANNUAL TAX INSTITUTE 

KRAMER DETECTIVE AGENCY, INC. June 5, 6, 7, 1986 
Marriott's Grand Hote l, 
Point Clear , Alabama 

D OME STIC • C RIMI NAL • IND USTR IAL 

PM. (205 ) 55 6 , 6053 
24 HO IJA SERVIC:t 

P .O . Box 22S6 
TV$CALOOSA. , At. 35403 

OBSERVE 

LAW DAY '86 
May 1, 1986 

"FOUNDATIONS OF FREEDOM" 

The Alabama Lawyer 

This Institute will bring toget her a natio nally.known 
!acuity ot altorneys and pro fessors who wlll addr ess 
the following topics: 

Tax Considerations in Structuring Real Estate 
Transactions 

Recent Developments in Alabama Taxatio n 
Pensio n Law for the Non·Penslon Lawyer: Income 

Tax Consequences of Pension Distr ibutions 
Estate Planning 
Recent Developments ln Taxalion 
Current Taxat ion Legislation 

Approved lor 12.3 Alabama MCLE credit hou rs. CLE 
credit appl ied for in Flor ida, Mississ ippi and Georgia. 

For more Informa t ion con tact Alabama Bar Insti tute 
for Cont inuing Legal Educat ion, P.O. Box CL, Univer­
s ity, AL 35486, 205-348-6230. 
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cle opportunities 

th11n.::rl=1v 

MEDICAL MALPRACTICE 
Governors House. "lon1gomery 
Alabama S1a1e Bar 
Crecht~: 3.0 Cost. included in "'lidyt•dr 

Mec1inl! wg"trJtion 
tc.>C 

(205) 269-1 S 15 

? friday 

ADVANCED REAL PROPERTY LAW 
Wynlrey Ho1el, Birml11gha111 
Alabama Bar lnstlttJI!! f<>r Coni1111Jl11g 

Legal fduca 1ion 
Credit~: 7.0 CoM, $75 
(205) 348-6230 

ADVANCED DRINKING DRIVING I IT· 
IGATION IN ALABAMA 

Birmingham 
Professional Edu,ation Sy,tem,, Inc. 
Credits: 6.9 Cost S95 
l-800-82b-715S 

FORENSIC EVIDENCE 
Atlanta 
ICLE oi Georgia 
(4041 S42-2522 

FINANCE AND ACCOUNTING FOR 
LAWYERS 

Dallas 
Sou1hem Me1hod1S1 UnM!<Sity 
Credits: 9.9 Cost: S360 
(214) 692-3336 

'i "1 I~ 

MEDICAL MALPRACTICE AND PER· 
SONAL INJURY 

Res1on, Virginia 
The Medical Quality Foundauon 
Credits: 14.4 Cosl: $125 
C 703) 437-3333 
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2 
BO'IIDS, LIENS AND INSURA 'ICE 
Hoipltality Hou;e, Williamsburg 
Federal Publications. Inc. 
Cn.'dt1,, 15.0 Cmt $750 
(202) .137-7000 

2 friday 

BANKING LAW 
Wynlrey Ho1cl, Birmingham 
Al,1IMma r!ar ln, 11iu1e 101 Continuing 

l.egal Educa1ion 
Credi!,: 6.5 Cos1; $75 
(205) 346-6230 

MEDICAi MALPRACTICE IN ALA· 
IIAMA 

Hya11, Birmingham 
Nalional Business lnstilule 
Credit>: 7.2 Cost: $96 
tnSl 635·6525 

-
EMPLOYMENT LITIGATION 
Hyatt on Union Square, San Francisco 
Prat11sing t.n, ln\litu1e 
Creel,~: 12.0 Cost:S390 
(212) 765-5700 

AL fridav 

MEDICAL MALPRACTICE IN ALA· 
BAMA 

Sheraton Riverfront, Mo ntgomery 
Nntlonal Business Institute 
Cr~'tll1&; 7.2 Cos~ $96 
(715) 635-8525 

.i;. 
SCHOOL LAW 
MG"I Grand. t..i, Wga, 
t-:a11onal Association 01 School Bo~rd 

Altomeys 
Credits: 13.6 Co,t: $275 
(703) 038-6712 

thursday 

WILL DRAFTING 
Law Centor, Tuscaloosa 
Alabama Bar lns1ltule' for Corninulng 

l.!lgal F.duca1lon 
Credits: 5.4 CoM: $120 
(205) 348-6230 

0-11 
AGRICULTURAL WORKOUTS ANO 

BANKRUPTCIES 
Hyatt Regency, S.in Fmncisco 
Practising Low lnstitUll' 
Credits: 10.5 Co,1 $390 
{2121 765-5700 

friday 

OIL, GAS AND MINERAL LAW 
Riwrview, "labile 
Alabama Bar ln,1i1u1e fo1 Conunuing 

legal Educalion 
Credits: 7.0 
(205) 348-6230 

TRYING CASES TO WIN 
Na\hville 
l'rofession~I Eclur,11ion Sy,1cm~. Int 
Credils: 15.6 C°'t; S245 
l-800-826-7155 

M.11d1 I '186 



REAL ESTATE DEVELOPMENT AND 
CONSTRUCTION FINANCING 

The St.tnford Court, San Francisco 
Pr.ictl~ing l..lw ln,titutc 
Credits: 13.2 Cost: $390 
{212) 765,5700 

7 thursday 

CONSTRUCTION LAW AND CRED-
ITORS' RICHTS 

Holiday Inn Sp,ice Center, Huntsville 
National Business Institute 
Crt>dits: 7.2 Cost: $% 
(715) 835-8525 

HAZARDOUS WASTE LITIGATION 
Dorat Inn, '\l"" York 
Pr.ictising Lrw ln,t1tute 
Credits: 13.2 CosL S390 
(212) 76S-S700 

7- q 
FUNDAMENTALS OF BANKRUPTCY 

LAW 
Marriott, S,m Antonio 
All-ABA 
Credit>: 20.9 Co,t: S360 
(215) 243-1600 

friday 

CON STRUCTION LAW AND CRED-
ITORS' RIGHTS 

Hyatt, Birmingham 
NJtional Business Institute 
Credils: 7.2 Cost: $96 
(715) 835-8525 

Tht· ·\/,1/i,1m,1 /,1\\'ver 

BRIDGE-THE-GAP 
Civic Center, Birmingham 
Alabama llM i11, tlt111c for Continuing 
• legal Education 

Credits: 6.7 
(205) .M8-62JO 

11 tuesday 

OfFENDING FRAUDULENT CLAIMS 
l.Jw Center, Tuscaloosa 
Al,1bdma Bar ln,tltut~ for Continuing 

Leg.ii Educ,1tlon 
Credits: 5.6 Cos!: S UO 
(205) 3,18-6230 

WORKER'S COMPENSATION 
Blrmingh,1m 
Alabama Dl'p!. ot lndusuial Reta~ons 
Credits: 99 
,205) 261-2868 

') C: fridav 

SOUTHEASTERN TRIAL INSTITUTE 
Civic Cl'nter, Birmingham 
Al,1b,1m,1 Bar 1J1st1tu1e (or Continuing 

lt!8<1i Educ,111011 
(205) 1411-6230 

ANNUAL SPRING SEMINAR 
Shl'raton Riwrlront. \.lontgomery 
Montgomcr; County Trial l.awwrs 
Credits: 12.0 Co<t: Sf,3/membe" ; 

(205) 2&2-1600 

$75/nonmem­
bers; S23/ta" 
clt.'rks and at­
torneys admit­
ted less than 
one year 

8-9 
INSTITUTE ON WILLS AND PRO-

BATE 
The \ \ l..,ttn, Dall,,. 
Southwe,tcrn Legal Founda11on 
(2141 69().2377 

8- 8 
SOUTHEASTERN REGIONAL TRIAL 

ADVOCACY TRAINING 
UNC School ot l.lw, Chapel Hill 
National Institute tor Trial Advocacy 
(919) 962-8518 

LABOR LAW AND LABOR ARBITRA-
TION 

Hilton Inn, Dall,1-
Southw<!,lern l.eg.il foundation 
1214) 1>90-2377 

LAND USE LAW 
V\'estwartl Hilton, Anchorage 
American ln,utute ol Certified Planners 
Cll'Cltt,: 12.5 Co,L 1235 
(3121 955-9100 

• 
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Alabama Poets 
Several moo1hs ago The Alabama Lawyer announced tha1 II would sponsor a poe1ry con1est urging "budding 

1>0e1s" 10 submil their entries for co11sidera11on. Ra1her 1han selecting a single \Vinning entry, it was decided 10 
publis h several of the poems subm iited. A purely arbilrary. but Cerlainly quite worihy. se lection of "winners" is 
publ ished below. 

Gr ee nhouse Ca th ed ra l 
A chu rch or two have I been 
Far away and none too new, 
Patrick's spires, Montezuma's gold, 
S1. Louis" pride, Rhe ims of o ld. 
Goel is there and a saint or two, 
But nearer to 1-tim than all bui ldings bold 
Is 1he long tall pine, the hickory's gold, 
A wren that llits, a cardina l's Oash, 
A big hawk's shadow, a beaver's splash, 
A doe, all grace-all delicately done­
The buck so rare. like 1he Son 
A crown of thorns does he bear. 
Rememberi ng ou r Hope, there's no despair. 
God made the Greenhouse land, 
And gave l-lis beauty to its span. 
listen well to preache r and priest, 
Bui ye must most pla inly see 
God 's presence on every tree. 
No church , temple, or cathedra l grand 
Compare with the works ol God's own hand. 

N.T. Braswell, Montgomery 

Con sci en ce 
First philosophe r speaks: 
We are but wings 
soaring in the brief sunshine of life. 
As the bird who soars impervious to the 
demand s of immortal conscie nce which 
he vain possesses. 
Second phi losopher speaks: 
Are we bu t wings soaring 
in the brief sunshine of life? 
Nay! Tho we soar. our conscience immortal, 
a I ways before. 

W. Sidney Fuller, Andalu sia 

A Dog River Morning 
dull gray, 
silent, occasional bird, 
a roos ter's crow, a je1 plane's roar, 
au tos' hu m from the interstate. 

The sun is hiding beh ind the trees 
Across the river, 
And the shadows of the trees 
Stretch nearly to the other bank. 
Wet grass, 
Mosquitoes who haven't retired, 
A few poin ted rays of the sun, 
Extended shadows on the water. 
The grains in the water sparkle, 
And sudden ly, 
The sun outg rows the trees in height 
Across the river. 

- the editor 

Orange is sandwiched between shades of black, 
A curt,1in of black in the sky above. 
Noises rise to a steady hum 
Of autos, crickets, birds in distance ; 
Water on the grass glistens; 
The tide has filled the water 10 the full; 
The shadows form and dar ken under the irees, 
Gray paint hangs upon 1he water ol the river. 
Whatever day is yet to come, 
I-las suddenly formed, 
And is here, 
In glory or regret. 

Charles Reeder, Mobile 
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Social Security Disabilit y Ac t 

A 1wo-1>aged arlicle appeared in the 
November 1985 issue of The Alabama 
l..1wycr nnd addressed "Recent Develop­
ments Concerning Eligibility for Social 
Secunty Disability.' I would like to briefly 
point out a coup le of areas in which this 
article needs a bi1 of explanation. 

The Social 5<.-cunly Disabili1y Benefi1s 
Reform Acl of 1985, Pub.L No. 98-460, 
98 Slilt. 1794 11984), has changed currem 
standards ior d,sabilily evaluation in a 
number of areas. As menlioned in lhe ar-
1icle, Section 4 of the Act requires lhe 
Secre1ary 10 consider Hthe comb ined ef­
fl'Cl or all of the Individual's impair­
ments;' Pub.l. No. 98-460, 96 Stat. 1794, 
1800 \1904) (emphasis added). Prior to 
this legi~latlon, two specific regulations 
governed 1hc Secrelary's evaluation or 
multiple irnpairmen 1s. 20 C.F.R. 
§40<11522, 404.1523 (1965) The5e regula­
lions s1,11e 1h.it the effect of multiple im­
pairmenls must be considered in com­
bination unless such impairmenis are 
unrelated 10 each other. The G1Se law ln­
lerpreting these regulations held that the 
Secretary must consider 1he combined 
effect of a claimant's impairmenlS and 
make speclOc findings reflecting 1his con­
sideration. Reeves v, Heckler, 734 F.2d 
519 (11th Cir. 1984); Wiggins v. Schweiker, 
679 F.2d 1367 (11th Cir. 1982) In Bowen 
v. Heckler, 748 F.2d 629, 635 (11th Cir. 
1984), 1he Coun stated tha1 prior deci­
sions such as these were "bols1ered by 
the recently enacted Social Securily Dis­
ability Benefits Refom, Act of 1984" and 
held that, in apl)(()p<iate cases. a daim­
anl mil)' be found disabled on the basis 
of muiliplc impairmeo1s e,.-en though 
none of 1he individual impairments 
would be disabling standing alone. New 
regulations effectuating Section 4 of the 
Act have not yet been promulgated but 
should be available in the near future. 
These regulations should make ii clear 

The Alab,1ma Lawyer 

that II is the eff<'cl of a claimant's im­
pairments on his ability to work, no11he 
impairments themselves, that must be 
considered in combination for the pur­
pose of disability de1ermina1ion. 

The article is also ambiguous in iis dis­
cussion of anomey's fees. The aulhor en­
courages auomeys to represenl claimanlS 
in d,sabil,ty li1iga1ion because of the 
availability of attorney's fees under both 
the Equal Acceu to Justice Act (~EA)A', 
and the Social Secur11y Act, specifically 
42 U.S,C. §406lb)(1). The Social Securitv 
Act provides that an anorney may be 
awarded a fee not e~ceedi ng twenty-five 
percent or a claimant's past-due benefits 
when 1he cour1 renders a decision favor­
able 10 the claimant. Tu>enty-five percent 
of past-due benefits is withheld from the 
claimant by lhe Social Security Adminis­
t1a1ion to be released 10 the anomey 
upon coun order or administrative auth<> 
rization of fees. The anicle states !hat at­
torney's fees awarded pursuant 10 EA)A 
are "laken on top of' any amount award­
ed under 1he Social Securily Aa. This 
statemen1 Is somewha1 ambiguous. No 
auomey may be awatrled an amount in 
excess of tweniy,,five percem of the claim­
ant's past-due bencfi1s. 42 U.S.C.§406(bl 
Therefore , 1he quest ion becomes 
whether 1he cl,1iman1 pays the attorney's 
ree from his wi1hheld benefits or whether 
1he government pays 1he fee pursuant to 
EAJA. 

In suppon of his statement 1ha1 EAJA 
fees may be 1aken "on 1op of' fees under 
the Social Security Acl, the author cites 
Love v. Hed<ler, 558 F.Supp. 1346 (M.D. 
Ala. 1984). The to,,e case was a case 
where 1he S0ci,1I Securily Administration 
terminated the claimant's benefois w1th­
ou1 showing medical improvement. See, 
Simpson v. Schweiker, 691 F.2d 966 (11th 
Or. 1982). Therefore, 1he I.Dve coun 
awarded anorney's foes pursuant 10 EAJA 

Feedback 

bec:ause 11 lound that the Secretary's ac­
tion was not subs,~niially justified. The 
court did not award EAJA fees "on top of" 
the anorney's fee available under 1he So­
cial Securi1y Act in 1he sense 1ha1 the at­
torney received both t,venty,five percent 
of the cla,manl's pas1-due benefits plus 
fees under EA)A. Rather, the government 
pa,d the claimant's anorney's fee pur­
suant 10 EAJA. An amoun1 equivalent to 
lhe EA)/\ fee was then released 10 the 
claimant from the beneOts withheld for 
anorney's fees under the Social Securlly 
Act. 

Addilionally, the August 5, 1985 
amendments to EA)A specifically ad­
dressed this Issue: 

lb) Sec1iun 20G(b) of 1he Social Secu­
rhy Acl (•12 U.S.C. 406(blllll shall nm 
p1t~n1 an ,,w.ird of fees and 01he, ex­
pense!> under sec1,on 2412(d) ol 1ille 28, 
United Srn1es Code Seclion 206tb)l21 
of 1he Social Security Act shall not ap­
ply w11h respe,,110 any such award but 
only ,I, where 1he cta,mani's anomey 
,ecei,~ lees for the same ,-o,1,: undef 
both section 206lbl ol that Act and sec­
lion 2412tdl of title 28, United S1.11es 
Code, 1he d.lln,anr's auorney refunds 
10 1he cla1n1an1 the amoun1 of the smal­
ler lee. 

26 U.S.C. §2412 (amended on Aug. 5, 
1985 by Pub.l. No. 99-80, 99 Stal. 163 
11985)) 1 hus an anorney may, in a sense, 
receive EAIA rees "on top of" a Social 
Security Act attorney's ree. However, as 
the Jmendmcnt indicMes, the attorney 
must refund the amount of 1he smaller 
of the two fl'CS 10 the claimant 

The article also discusSl!S lhe use of the 
"gridsH 10 help determine disabilily. The 
"grids," or Medic.il.\ocational Guidelines 
found at 20 C.F.R. Part 404, Subpan P, 
Appendix 2 (1985), are tables which take 
a claimant's age, education, ,vork ex­
perience, and his remaining capacity for 
work Into consider,llion, all based upon 
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Everybody Wants 
To Be Creative. 

When you think about it, time is the most valuable 
commodity my company has to sell. So the more time I 
have, the more business l can do. That's why I chose 
the professionals at Creative Leasing to handle my 
transportation problems. 

They're trained, highly-skilled go-getters who designed 
the perfect plan to meet my company's needs. Their 
program lets me maximize cash flow, save valuable 
administrative time, even includes maintenance for my 
entire fleet! 

For me, it's just a matter of creative management 
and good business. Everybody wants to be creative. 
Creative Leasing. 

I El(LJ 
creative 
leasing 

Birmingham 
Monrgomery 
Tuscaloosa 
Hun1.Svllte 

251·0137 
264·8421 
345•6494 
.880·0175 

legislative facts, and direct findings of 
disabled or not disabled which are sub­
ject 10 rebu11al. 20 C.F.R. Pan 404, Sub­
part, P, At)pendix 2§200.00!a) 11985) The 
use of the grids has been upheld by the 
Supreme Court in Heckler ,i Campbell, 
461 U.S. 458, 103 S.Ct. 1952 (1983). 
Eleventh Circui1 ..;ase law has directed 
that the i,nus should not be applied 
mechanically and rhat the claimant 
should be given an opportunity 10 rebut 
his age category by showing that his 
ability to adapt is less than that of the nor­
mal person of his age. Reeves v. Heckler, 
t.l4 F.2d 519 (11th Gr. 1984); Broz v. 
Schweiker, 677 F.2d 1351 (11th Cir. 1982); 
vacated and remanded sub nom. Heck­
ler v. Broz, 77 L.Ecl.2d 1311, adhered 10, 
711 F.2d 957, modified, 721 F.2d 1297 
(11th Cir. 1983). The arricle implies 1ha1 
the new Act w ill alter the use of the age 
grids. However, the new Act makes no 
such changes. 

Some of the other areas which have 
been added or revised by the new Ac;r are 
1he mental impairment guidelines, 1he 
listing of impaim1en1S in Appendix I of 
20 C.F.R. Part 404, and the medical im­
provemenc grddel ines. These revbions 
represent an update in the objective cri­
teria used to evaluate disability 10 take 
diagnostic and 1rea1men1 advances into 
consideration. The new menial impair­
ment guidelines were published on 
August 28, 1985 at SO Fed.Reg. 35,038 
(1985). The regulations containing revi­
sions 10 the listing of impairments were 
published on December 6, 1985 al 50 
Fed.Reg. 50,068 (1985). The final medical 
improvement regulations, also published 
on December 6, may be found at 50 
Fed.Reg. 50,118 (1985). 

The foregoing substantive law mate­
rials were prepared and wri 11e11 by: 

Ms. Jenny L. Smith 
Assistant Uni ted States Allomey 

Norrhern Ois1ric1 of Alabama 

The article appearing in the November 
issue of this publica1io11 is helpful to Ala­
bama auorneys. I hope 1he foregoing 
comments will likewise be of benefit. 

Frank W. Donaldson 
United States Attorney 

Nor thern Distr ict of Alabama 

Marci, 1986 



Young Lawyers' 
Section 

T
he 1985-86 bar year for the 
Young lawyers' Section is three 
qu~r1e1, past. Al though it is not 

yet Lin,e to rcOecl upon the accom­
plbhmcnt9 of the section, 11 is rime to 
deter mine how we arc progressing 1c>­
ward the goah we ,er In July. We 
mu,1 ev~lu,ne our progress and make 
wha1eve, adju~tments necessary to in­
,ure ~ ~cc:c.sful year. 

At llll' beginning or this year, we set 
two for•rt!dchong goals-for the sec­
tron to be o( servrce to the members 
o( th<.! proless,on at the first stages or 
therr development as lawyers and to 
provide public service encouraging a 
more 1>ositlve image of lawyers to the 
re11 of 1he community. To accomplish 
1hi1, we ,ought the involvemer,1 of 
ym,ng lnwycrs rhroughout the stare 
who l) ll'viou, ly had not taken part in 
the decl1ion-making process of the 
1,>c1ron, but had displayed an interest 
and dc,rrc to bener our prolession 
and, as usual. we r<,lied on the leadcr­
sh11> of orher young law-,-ers active in 
the sectron for years. 

This year, we have had eight new 
ar,point~ 10 the executive commit· 
tee, and they each have contributed 
muC"h hard wor~ and many great 
,dca, To wntinue 10 find projects to 
,ervc our fellow lawyers and the pub­
lic, we cncour,1ged the anenclance of 

T/1e Al,1bamJ I ,11vycr 

the mcmbcr>h1p or the executive 
comrnmce at aflilia1e outreach pro­
grams and seminars :,ponsored by the 
American B,u Associ,ition YLS. Four 
members or our sect Ion an ended the 
Midye.ir Mt-etlnl! of the ABNYLS in 
Baltimore li1 February. They were 
President-{'lect Claire Black and Ron 
Davi\ of Tu!GIIOOSd, Keith Norman of 
Momgomery and Rick Kuykendall of 
B1rm1ngl><1m. They re1umed 10 us with 
a wealth of information designed to 
improve our associatron. 

The Sectton's Executive Committee 
me1 Febtuary I at the Grande Hotel 
in Point Clear; since the meeting was 
on the off-~ason for the hotel, Charlie 
Mixon wa, able to arrange outstand­
ing accommodations at ,1 rate reason­
able enough to insure an excel lent 
1umou1. The 11,ccting g,,ve us an op­
p(lrtunny to evaluate where we stood 
regardrng our goals. We are on 1rack 
toward an extremely successful year 
of seivice 10 our profession, as we ex­
pect p.1rtiop;111on In the three CLE 
S<.'f111nars t>rovrded in the spnng: the 
Budge-the-Cap Seminar, the Confer­
ence on the P,ofe-<sions and the an­
nu.ii Sande-sin :,emin.ir. 

,\lw, pl.in, are being made for our 
wtllOn to fJfOV1de help and support 
for rhe bar's Commrltee on Lawyer 
Alcohol and Drug Abuse. It appears 

J. Bernard Brannan, Jr. 
YLS President 

that by July we will be able to boast 
of a produc1ive year prov,cllng public 
service. Percy Badham is laying the 
groundwork for a possible grant from 
the ABA 10 help administer the Youth 
lpgi slatlve Ju<litial Program which 
Keith Norma11 has chaired for the YLS. 
Lynn McCain .1nd he< comminee are 
prcparrog for the YLS' involvement in 
a communuy educauon projl!Ct next 
year celchrahng thl' bicentennial of 
the Un,1ecl States Constitution. 

Even though each comminee ap­
pears to be ehhcr on or ahead or sche­
dule, I ,m, \ure we c,in expec1, as al­
ways, the l,m three months of the bar 
yeM 10 be bu,y and, al limes, almos1 
heel le, ,,s we , 1rivc LO make ours the 
great<>sl profe,<ion o( al I. From what 
I have 0~ 1vcd. the commillre chair­
men o( your YLS accep1 1h1s hard 
work as ,1 labor or love and, because 
of their diligence, mine has been an 
easy 10b. 

We encourJge your input and your 
~uggesi,ons, as we are here to se,ve 
you. II you h,we .1ny project in which 
you are p.irt,cularly interested or any 
que-;1ion\ about the activities or the 
YLS. ple,1se call me or any member 
()f the executive comminee. • 
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About Members, Among Firms 
ABOUT MEMBERS 

Vnnzelto Penn Durant is pleased to 
ru111ou11ce she is now e11gaged in tl1e 
pl"JCtice of law as Vanzetta Penn 
McPherson. 

• 
Brian Dowling announces the relo-

cauon of his office 10 134 South Oates 
Slteel, Doth;,n, Alabama. Phone 793-
2798 

• 
J. Michael Conaway announces the 

relocation of his law office to 1107 
Noflh Cherokee, Dothan, Alabama, 
36303. Phone 792-6752. 

• 
John W. Ad,uns, Jr., PC, announces 

the removal or its offices to Suite 2508 
First National Bank Building, Mobile, 
Alabama, 36602. Phone 433--8464. 

• 
Richard C. Bentley, formerly of 

Montgomery, Alabama, is board cert,, 
fied ,n personal 1n1ury trial law by the 
Texas Bo.lrd of legal Specialization. 
State Bar of Tel<.ls. 

• 
John Bahakel announces the open-

mg of h,s offices ,n the Legal Ar1S 
Building, In association with Bahakel 
& Bahakel Attorneys, 2131-12th Ave­
nue North, Bi rm! ngham, Alabama, 
35234. Phone 328-9796. 

• 
Earl L Dansby announces the relo-

ca11on of h,s omce 10 418 Scott Street, 
Montgomery, Alabam,1, 36104. Phone 
2&5-3493. 

• 
Tuskegee attorney Ernestine Sapp 

has been ,nvncd to be a member of an 
American Legal Team visiting O,ina in 
April .it th!' lnvit.i1ion of the Chinese 
Mlnl\try of Justice and under the aus­
pices or thl.' Citizen Ambassador Pro-

gram of People 10 People Internation­
al. The leader of this legal de legation 
is former Chit>f Justice of the Florida 
Supreme Courl. Arthur J. England, Jr. 

• Montgomery ,lllorney Calvin M . 
Whilesell currently is serving as vice 
chairman or the ,'.dminisltative and 
CCM'rnment law Committee of the 
General Practice Sec1ion o( the Amer­
ican Bar Association. The General 
Practice Sect,oo has more than 17.000 
members throughout the United 
State~. The Adminmrative and Gov­
ernment Law Comn,ittee coordinates 
the bar ac1ivllles of general practice 
a11orn(¥ wllh special interest in that 
area of the law. 

AMONG FIRMS 
The firm of Cray, Espy and Nettles 

is pleased 10 announce Richard 
Merrell Nolen and Mark Andrew 
Scogin h,1llt' become associated with 
the firm. Offices are located a1 2ns 
8th Street, P.O. Box 278&. Tuscaloosa, 
Alabama, 35403. Phone 758-5591. 

• John W. Johnson, Jr.; James H. 
Caldwell; and Claud E. McCoy, Jr., are 
pleased to announce the formation of 
a partner~hip for the general practice 
of law. The name or the fim, shall 
henceforth be kn()Wn as Johnson, 
Caldwell and McCoy, Attorneys al 
Law. The firm'~ office shall conlinue 
to be loc,ued In the Johnson Building 
a, 113 North Lanier Avenue, Lanet1. Al­
abama, 368&3. Phone &44-1171. 

• H. Lewis Cillis and Charles R. 
Nesbitt are pleased 10 announce 1he 
formation of their firm for the general 
practice of law under lhe name of Gil· 
lis & Nesbill, PC. Offices are located 
a, 434 Sayre Street, Montgomery, Al­
abama, 36104, phone 262-1774, and 

P.O. Box 639, li ,,yneville, Alabama, 
36040, phone 548-2n4. 

• 
The firm of Reid, Stein & Smith is 

pleased to announce Richilrd E. Bass 
has become a member of the firm, 
and the name of lhe firm has been 
changed to Reid, S1ein, Smith & Bass. 
Offices rem.11n at SO S. Greeno Office 
Pan., Sulle 8, P.O. Box 416, Fairhope. 
Alabama, 36533. Phone 928-1355 . 

• The State Depar1me111 or Educa1ion 
is pleased 10 announce Denise B. 
Azar and Jim R. Ippolito, Jr., have 
joined It~ office of general counsel. 
Offices are loca1ed at 609 Staie Office 
Building, Mon1go111ery, Alabama, 
36130. Phone 261-5320. 

• Hand, Arendall, Bedsole, Greaves 
& Johnston, 30th floor. First National 
Bank Building. Mobile, Alabama, 
takes pleasure in announcing Rayford 
L Etherton, Jr., and M. Mallory Mani· 
iply have become members of 1he 
firm. 

• 
C. Thomas Yearout takes pleasure 

in ~nnouncinl! Breit N. Blackwood 
has become assoclntcd with him, with 
offices at Suhc 515 Brown Marx Tower. 
Birmingham, Alabama. Phone 328-
415&. 

• Judy 0. TI,omas, attorney at law, 
and John R. Huthnance, formerly as­
sociate counsel for the Alabama Oe­
panment of Insurance, are pleased 10 
announce the formation of a partner­
ship undet the name of Thomas and 
Hulhnance. Offices are al 1410 Sec· 
ond Avenue East, Oneonta, Alabama, 
35121. Phone 625-3973, 
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The law fi rm of Longshore and 
Longshore is pleased lo announce Mi· 
chael J. Evans has joined the fi rm, and 
the fi rm's name has been changed to 
Longshore, Evans and Longshore. Of­
fices are located at 423 Frank Nelson 
Bui ld ing, Birmingham , A labama, 
35203. Phone 252-7661. 

• 
The law firm of Mandell & Boyd is 

pleased to announce Algerl S. Agri· 
cola, Jr., former assistant attorney gen­
eral in the civ il lit igation section of the 
Alabama Attorney General's Office, 
has joined the fir m. Offices are al 25 
South Coun Street, P.O. Box 4248, 
Montgomery, Alabama, 36103. Phone 
262-1666. 

• 
The law fi rm of Smith, Whit e & 

Hynds, PA, announces the fim1 name 
has been changed to Smith, Hynds, 
Blocker & Lowther, PA. Offices remain 
at 1624-2121 Building. Birmingham, 
Alabama, 35203. Pho11e 328-4444. 

• 
The law fir m of Pappanastos & 

Samford, PC, is pleased to announce 
the relocation of their offices for the 
general practice of law 10 the fourth 
floor, Washington Coun Building, 25 
Washington Avenue, P.Q. Box 1402, 
Montgomery, Alabama, 36102. Phone 
262-1600. 

• 
Farmer, Price, Espy & Smith takes 

pleasure in announcing Fred Lenton 
Whit e has become associated with 
the fi rm. Offices are located at 115 
v\/esl Adams Street, Dothan, Alabama, 
36302. Phone 793-2424. 

• 
Frank J. Tipler, Jr., and James 

Harvey Tipler announce the opening 
of ne..v offices on the Gul f Coast of 
Florida and the admission of James 
Harvey Tipler to practice before the 
courtS of Alabama and Florida. Offices 
are located al The Tipler Build ing, 
P.O. Box 1397, Andalusia, Alabama, 
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36420, 222-4148; The Malibu Center, 
Suite E-9, 23410 Civic Center Way, 
Mali bu, Californ ia, 90265, (213) 456-
1941; and Shoreline Village, Suite 102, 
884 Highway 98 East, Destin, Florida, 
32541, (904) 837-0555. 

• 
The firm of Miller, Hamilton, Snider 

& Odom is pleased to announce 
Bradley R. Byrne and George A. 
LeMaistr e, Jr., have become parrners 
of the fi rm, and Mark J. Tenhundfeld 
and Matthe..v C. McDonald have 
become associated wi th the fir m. O f­
fices are at 254-256 State Street, Mo · 
bile, Alabama, 36603. 

• 
Eric A. Bowen, Gregory A. Carr 

and Richard A. Lawrence are pleased 
10 announce the formation of a part­
nership in the name of Bowen, Carr 
& Lawrence Offices are located at 418 
Scott Street, Montgomery, Alabama, 
36104. Phone 269-5900. 

• 
G. Randall Spear and Dewey W. 

Teague take pleasure in announcing 
the formation of their partnership, 
Spear & Teague, at 403-8 East 
Magnolia Avenue, Auburn, Alabama, 
36830. Phone 887-5809. 

• 
The law firm of Dortch , Wri ght & 

Russell takes pleasure in announcing 
David C. Livingston wi ll thereafter be 
associated wi th the fi rm, located at 
239 College Street, P.O. Box 405, 
Gadsden, Alabama, 35902. Phone 
546-4616. 

• 
The law fi rm of Cervera and Ralph 

takes pleasure in announcing Thomas 
K. Brantley, Jr., has become associat­
ed with the firm. Offices are located 
at 914 S. Brundidge Street, Troy, Ala­
bama, 36081. Phone 566-0116. 

• 
The law firm of Johnstone, Adams, 

Howard, Bailey and Gordon takes 
pleasure in announcing James H. 

Frost has become a member of the 
firm, and R. Gregory watts, John A. 
Carey, C. Grantham Baldwin and 
Michael C. Whit e have become 
associated with the firm. O ffices are 
at 104 St Francis Street, Mobile, 
Alabama. 

• 
Thomas Reuben Bell, Attorney, PA, 

and Michael W. Landers, Attorney, 
announce the formation of the part· 
nership of Bell and Landers for the 
practice of law, w ith offices at 223 
No rth Norton Avenue, Sylacauga, Al­
abama, 35150. 

• 
The law fi rm of St. John & St. John 

is pleased lo announce the associa­
tion of Frank William s, Jr. Offices are 
located at 108 3rd Street, SE, P.O. 
Drawer K, Cul Iman, Alabama, 35056, 
Phone 734-3542. 

• 
Paul Langon Sotherland has 

become an associate wi th the Bir­
mi ngham fi rm of Sadler, Sullivan, 
Sharp & Stutts, PC. Sotherland served 
as law clerk wi th Sadler, Sullivan, 
Sharp & Stut ts prior lo his adminance 
10 the Alabama State Bar. 

• 
Ramsey K. Reich has jo ined the 

insurance brokerage and employee 
benefits consultin g fi rm of Johnson & 
Higgins of Alabama, Inc., in the 
capacity of senior consultant. His of­
fice is located on the fourth floor of 
the First Alabama Bank Building in 
Birmingham, Alabama. Phone 583-
3770. 

• 
Norman, Fitzpatrick & Wood is 

pleased to announce Mi chael K. 
Wright and Robert l. Williams have 
become partners of the fi rm, and the 
fir m name is changed to Norman , 
Fitzpatri ck, \o\'ood, Wright & Wil· 
Iiams. Offices are located at 1100 City 
Federal Buildin g, Birmingham, Ala­
bama, 35203. Phone 328-6643. 
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Scope and Application of the Atto 

Designed 10 protect 1he confidential re­
la1ionship between a11orney and client, 
the ;,ttorncy,-client privilege operates 10 
wcvent compelled disclosure of com· 
111unlcatlons made for 1he purpose or 
seeking legal advice. All American courts 
recognize and agree upon the basic ele­
ments ol the privilege: 

The prlv,1('81.' applies only if OJ the 
a,..,rted holdc, ol 1he pr,vilege is Of 

~ught to become a chent 12) 1he per­
~ to whom the communication \Ya:S 

made ,s W • member o( the bar o( • 
cou11, or h,s <Uboldlna1e and lb) In con­
nccuon vo111h this communication is ac· 
~ng .u a luwye,; (3) 1he communication 
relates 10 a (ac, of wh,ch the a1torney 
w.u Informed (a) by his client (bl 
wl1hou1 the presence of s1rangers (cl fo, 
1hc purpose ol securing primarily eithe, 
(I) an op,nlon on law or (ii) legal ser­
vices or (Iii) assisiance in some legal 
proce«llng. and not (d) for 1he purpose 
ol commlufng a crime or 1or1; and (4) 
1hc privilege has been (a) daimed and 
(b) nor waived by 1he clfeot. 

Unllcd S1a1es v. Uni1ed Shoe Machinery 
Corp., 89 F. Supp. 3$7, 358-59 (D. Mass. 

- - """'=~=-·.,.. 
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1950) The privilege rem upon !WO prin­
cipal policy 1ustifica1ions. First, by en­
couraging 1n.11hfulness and full disclosure 
In communica1ions be1ween an anorney 
and cl(cnl, the privilege helps assure el­
fec1lvc and 1'Cliable advice. See, e.g., Up­
john Co. v. Uni1ed States, 449 US. 383, 
389 (1981). Second, by promoting \'Olun-
1ary oompliance wi1h lhe law, the privi­
lege Is considered 10 facilitate the ad­
mlnts1ra1lon of justice. Natta v. Hog.an, 
392 F.2d 686, 691 00th OL 1968) 

Although orig,naUy held by the auor· 
ney, 1he privilege now ,s viewed as 1he 
sole prcroga1ive of 1he clieni.' While on­
ly the client can raise or waive the privi• 
lcge, an auorney has a professional obli­
galion LO advise a clien1 of !he exislence 
ol 1he prlvllege and asser1 ii on the cli­
ent's behalf In appropriate ci1C1Jmstances. 
Code of Professional Responsibllity of 
the Alab.,ma Stare Bar. EC 4-4, DR 
4-101(8) 

In s1a1e courtS, 1he privilege is based 
upon common law or sta1ute. For lhe 
mos, par!, S1a1utory formula1ions simply 

enact or clarity common law principles. 
Sec, e.g., Ala. Code §12-21-1&1 0975). In 
federal courrs, 1he privilege generally is 
a question ol slate law in diversity ac1ions 
and ol federal common law in federal 
ques1ion ac1ions. Fed. R. Evid. 501 accor­
dingly provides: 

Except as 01herwise required by lhe 
Constitullon ot the Unhed Stales or 
PfOV~ by Acl o( Conwess or in rules 
pNJSCnbed by lhe Supn,me Court pur• 
su.inl 10 ~lulo,y authorny. lhe privi• 
leg(' o( A wi1ness, person, s-n,ment , 
S1a1c, or poh1ical subdivision 1hereol 
shall be s=med by lhe principles oi 
1hc common law as thEy may be inter­
pre1ed by 1he couns o( the Uni1ed 
S1a1es in 1he llgh1 or reason and ex­
porl~nce. However, in civil actions and 
proceedli,gs. wit h respect 10 an ele­
mcn1 of a clain> or defense as to which 
<t111c law supplies 1he rule of decision, 
1hc privilege of a wi1ncss, pei,;on, gov­
ernment, State, or pollllcal subdivision 
1hcreof !h.JII be de1erm1ned in accord­
ancr wllh S1a1e law. 

No1w11hstanding the provisions of the 
rule, however, federal common law may 
apply in (edcral coun aetions in which 

~-------- - ~ both iederal ar,d stale law claims are Iii· 
igated . See f't/rringnon v. Bergen 
Brun~wig Corp., 77 f.R.D. 455 (N.D. Cal. 
1978). 

Choic!l of law rules generally call for 
application of 1he "law of 1he st:ate " 'hich 
has 1he mos1 slgnlficanr rela1ionship with 
1he communica1ion;• unless 1he "strong 
public policy or 1he rorum" calls for a dif­
lerent resul1. Sec1ion 139 of The Resta1e­
men1 /Second) of Conflict of Laws C)(­
presses the policy that the least restrict­
illl! siam law should apply, a view con­
slstenl wi1h lhe principle thal the privi­
lege Is 10 be s1rictly cons1rued. See o,­
versified lndusuies, Inc. v. Meredilh, sn 
F.2d 596 (81h Cir. 1978). 
The Nalure of lhe Comm unica tion 

Al 1he hearr of 1he privilege is the ex­
istence of a communicalion belwecn an 
allorney and client. For purposes of 1he 
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privilege, a "commun ication" includes 
gestures or other "'~rdless actions as well 
as any oral or written transfer of informa­
tion . Cooper v. Mann, 273 Ala. 620, 143 
So. 2d 63 (1963) (The pr ivilege applies 
to all knowledge acquired by an attorney, 
even if acqu ired through sight alone.) 
Compare In re Walsh, 623 F.2d 489 (7th 
Cir.), cerr. denied, 449 U.S. 994 (1980) 
(suggesting client's appearance may be 
observed by anyone and hence is not 
confidentia l). See American Bar Associa­
tion ('l<\BA'l Section of Litigat ion, The 
Auorney-Clienc Privilege And the Work 
Product Doctrine 13 (1983) (criticizing 
Walsh, and noting that if a cl ient wear­
ing bloo dstained clo thes goes 10 his at­
torney for advice, this constitutes a com­
munication that should be protected). 

The privilege immunizes only the fact­
ual content of a communica1ion. The 
facts 1hemselves, if learned from another 
source, are nor protected from disclosure. 
See, e.g., Kling v. Tunstall, 124 Ala. 268, 
227 So. 420 (1900). The priv i lege gener­
ally operates to protect communicat ions 
by an auorney to a clie nt as well as by 
a client to an attorney. In re Fischel, 557 
F.2d 209, 211 (9th Cir. 1977 ), "Ordinari­
ly the compe l led d isclosure or an attor­
ney's communications or advice to 1he 
cl ient w ill effecti,-ely reveal die substance 
or the clie nt's confident ial communica­
tion to the attorney. To prevent this result, 
the privilege normally extends both to 
the substance of the client's communica­
tion as well as 10 the attorney's advice 
in . . • response thereto:' Compare SCM 
Corp. v. Xerox Corp., 70 F.R.D. 508, 518, 
523 CD. Conn.), appeal dismissed, 534 F. 
2d 1031 (2d Cir. 1976) ("[T]he auorney's 
op inions and legal theories, even if re­
corded in his own files [and not com­
municated to the client], are priv i leged 
under the narrow standard of [United 
States v. United Shoe Machinery Corp., 
89 F. Supp. 357 (D. Mass. 1950)] if they 
reveal info rmation supplied in confi-

The Alabama lawyer 

dence by the cl ient, but absent such in­
formation from the clien t, i t is only the 
work product rule and not the [attomey­
client) pr ivilege that protects the at­
torney's uncommu nicated expression of 
opin ion'.1 

Communicat ions between an attorney 
and client are protected by the priv i lege 
only when the client intended and ex­
pected at the time the commun ication 
was made that it would not be related 10 

other persons. For example, in Sovereign 
Camp, W.O.W. v. Pritchett, 203 Ala. 33, 81 
So. 823, 825 (1919), the con tents of a let­
ter were held not to be priv ileged when 
the letter showed on its face that it was 
intended to be communicated to a third 
party. 

To be protected from disclosure, the in­
formation conveyed by the communica­
tion need not itself be conf idential. All 
dial is necessary is an intention that the 
information be conveyed in confidence. 
In re Ampicil/in Anti-Trust litigation, 81 
F.R.D. 377,389 (D.D.C. 1978) lack of care 
or attention to preservation of the pr ivi­
leged nature of a communication may be 
found to indicate a lack of intention to 
maintain its confidentiality. See Subur­
ban Sew and Sweep, Inc. v. Swiss Ber­
nina, Inc., 91 F.R.D. 254, 260 (N.D. Ill. 
1981) (lack of care was evident where al­
legedly "privi leged" documents had 
been retrieved from a trash dumps ter by 
an opposing party.) 

Commun ications made in the pres­
ence of third parties also may ind icate 
the absence of an intention that the com­
municat ion be or remain confidential. 
See Fuller v. State, 34 Ala. App. 211, 39 
So. 2d 24 (1949). The absence of such 
an intention, however, will not be in­
ferred in all ci rcumstances. For example, 
the presence of an e3'-esdropper does not 
destroy the privilege unless the eaves­
dropping was foreseeable. People v. 
Decina, 2 N.Y.2d 133, 157 N.Y.S.2d 558, 
569 (1956) The presence of parties hav-

by lee H. Zell 

ing a commona lity of interest does not 
render the privilege inapp licable, either. 
See Baldwin v. Commissioner, 125 F.2d 
812 (9th Cir. 1942) (presence of son dur­
ing comm unicatio ns between mothe r 
and attorney concerning a proposed 
transfer of property to tli e son did not 
waive the pr ivilege in a subsequent dis­
pute between the IRS and the mothe r's 
estate). In a di spute arising subsequent 
to privileged commun ications between 
o r among part ies sharing a common in­
terest, hO\vever, the privi lege does not im­
munize previous communications be­
tween the parties and their respective a1-
torneys. See Grand Truck \'\~stern Rail­
road Company v. H. W. Ne/son Com­
pany, 116 F.2d 823 (6th Ci r. 1941).' 

To be privileged, a commu nication 
must have been conveyed by or to an at­
torney. The attorney must have been a 
licensed member of the bar at the time 
the communicat ion was made. 8 J. Wig­
mo re, supra §2300 at 580-81 n.l. In 
Alabama, " (t)he pr ivilege does not in­
clude communications made by one per­
son to another under the erroneou s sup. 
position that the other is an attorney:' 
Hawes v. State, 88 Ala. 37, 7 So. 302, 313 
(1889)' 

In order to qua I ify for the protection 
afforded by the privilege, a comm unica­
tion must be 10 or from an attorney ac­
ting in that capacity. Moreover, the com­
mun icatio n must express or imp ly a re­
quest for legal assistance. See Burlington 
Industries v. Exxon Corp., 65 F.R.D. 26, 
37-39 (D. Md. 1974). The assistance re­
quested must require or contemplate the 
performance of services requiring legal 
skil l. See, e.g., State v. Marshall, 9 Ala. 
302 (1845). 

Generally, then, the privilege will ap­
ply on ly to services involvi ng the "ap. 
pl ication of law to facts or the rendering 
of an opinion in response to the client' s 
legal inquiries:' Puerto Rico v. SS Zoe 
Colocorroni, 61 F.R.D. 653, 660 (D.P.R. 
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1974) Consequent ly, courts 1requen1l1• 
have held that communica tion~ concern­
ing business rather than legal advice, or 
those relating to bu isness nego1ia1ions, 
are not privileged. See, e.g., United 
States v. International Business Machines 
Corp., 66 F.R.O. 206 (S.O.N.Y. 1974); J.P. 
Foley & Co. v. Vdnderbllt, 65 F.R.D. 523 
(S.O.N.Y. 1974). Com munica tions made 
in the context of tax return 1,repara1lo11 
or accounting mauers may or may not be 
priv ileged, depend ing upon the seivices 
sought or performed by the attorney. 
Compare Olender v. United States, 210 
F.2d 795 (9th Cir. 1954); United States v. 
Davis, 636 F.2d 1028 (5th Cir. 1981); and 
Canaday v. U11i1ed States, 354 F.2d 849 
(8th Cir. 1966), with Henry v. Collon, 201 
F. Supp. 13 (S.D.N .Y. 1961), a/I'd. 306 F.2d 
633 (2d Cir. 1962), cert. denied sub nom . 
Colton v. United States, 371 U.S. 951 
(1963); United Stales v. Schmidt, 360 F. 
Supp. 339 (M.D. Pa. 1973), and United 
Stales v. 5umme, 208 F. Supp. 925 (E. D. 
Ky. 1962). 

An anorney's performa nce of investiga­
tive o r informatio n-gathering functions 
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may or may not be protected by the priv­
ilege. Compare Bird v. Penn Central Co., 
61 F.R.D. 43 (E.D. Pa. 1973), wirh Diver­
sified lndusrries, Inc. v. Meredith, 572 
F.2d 596 (8th Ci r. 1977), modified en 
bane, 572 f.2d 606 (8th Cir. 1978). To the 
extent chat communicalion s concerning 
such functions are immun ized from d is­
cloSl.lre, however, it should be noted pre­
existing records or documents do not ac­
quir e prot ection simply by vir tue of hav­
ing been furnished to counsel. See, e.g., 
Fisher v. Uni1ed Scares, 425 U.S. 391, 
403-04 (1976).' 

Commun ications to an attorney merely 
as a friend or relative are not privileged . 
See Modern \,\,badman of America v. 
Wilkins, 132 F.2d 352, 354 (5th Cir. 
1942) . Com muni cations wit h no n-law­
yers who in so111e respect are acting for 
the lawyer, however, may be protec ted. 
In general, protection will be afforded to 
commun ications wirh accountants or in­
vestigators if they are employed to assist 
a lawyer in the perfom,ance of legal ser­
vices. See 2 J. Weins tein & M . Berger, 
Weinstein's Evidence, §503(a}(3)(01) at 
503-25 (1981), but see In Re Grand Ju1y 
Proceedings, 658 F.2d 782 (10th Cir. 
1981). A la. Code§ 12-21-1&1 (1975), which 
codifies the priv ilege (al least In pan), im­
munizes comm unications to an "attorney 
or hi s cle rk:' Commun ications to an at· 
torney's agents or cle rks wi 11 be proteci­
ed, however, on ly where the cli ent was 
aware of the non- lawyer's relationship 
wirh the at1orney. Hawes v. Seate, 88 Ala . 
37, 7 So. 302, 313 (1889), ("Communica ­
tion s made to a perron who was in fact 
lhe agent or clerk of an attorney, bu t or 
which fact the othe r was no t advised, 
could no 1 have been confidentially im ­
parted, or made wi th a v iew to thei r be­
ing repeated 10 an auorney, and are no t 
privileged:) 

A "cl ient;' for purposes of the privilege, 
includes no t on ly a person for whom 
legal services actually are performed, but 
also a person seeking 10 establ ish an at· 
to rney-<:lient relationship. Thus, the privi ­
lege likely wi l l apply e1,en if a prospect­
ive client subsequently does not retain 
the auorney or the auorney declines the 
employmen t. See Stale v. Talley, 102 Ala . 
25, 15 So. 722, 725 (1894). Co mmunica­
tions betwee n an attorney and a thi rd­
party employed by or representing a 
client are not privileged, even though the 
inrormation sought or ob tained relates to 
the attorney's legal adv ice to the clien t. 
See In re Breuo, 23 I F. Supp. 529 (0. 

M inn . 1964). (Communica1 ions between 
the client's bank and auorney, although 
designed to ob tain information in con­
nection with the attorney's preparalion of 
a wi ll , we re no t pro tected from 
disclosure In response to an IRS sub­
f)Oena.) See Baca/is v. Stale, 204 A la. 
345. 8& So. 92 (1920) (Privilege does not 
.._,pply to con,munications bet,veen an :tt· 
1orney and solicitor reg.1rding the cliem's 
Immunity from cr im ina l prosecut ion .) 
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The Scope of the Priv ilege in 
Corpor,1tc Communication s 

The pulley 1us1ilicallons upon which 
the privilege is premised fully suppon It\ 
appllca1ion to corporarions. Although II 
is well esrabllshed 1hat a corporallon may 
assert the auorney-client privilege (e.g., 
C.,rncr v. \<\olfinbarger, 430 F.2d 1093 
[5th Cot 1970)). 1he courls have sirug­
gled for years 10 place reasonable restnc-
1ions on 1he scope of the privilege wh('O 
asserted by a corporalion. These elfons 
hd\<e focused principally upon Identify­
ing 1hosc individuals who 1ruly 3d or 
speak for the corporation. 

Prior to 1961, courts employed vMla, 
tlons or the "control group" and "subject 
mauer" resis 10 determine whether com­
munications between an anomey ond 
particul.1t corporate employees were 
communica1ions bei-,een an auorney 
and a "clienl:' Under the comrol group 
ICSI, communica1ions were considered 
privileged ''i( the employee making the 
communications, of whatever rank •.. , 
lwas] in a position to conlrol or ~'Ven to 
take a subslilntial part in a declsio,1 abou1 
any action which the corporation {took] 
upon the advice of the auorney, or If he 
{was] an authorized member or .J body 
or group which [had] the aulhorily." Nar­
ra v. Hogan, 392 F.2d 686, 692 001h Cir. 
1968) Under the subjec1 mane, tes1, the 
privilege applied if a corporate employ. 
ee. "rhough nor a member or [the corp-

orarion's) control g,oup. •• [made] the 
communica1oon at lhe direction of his 
superiors ... and ••• 1he subject mat­
ter •. . de.ill wi1h In 1he communication 
was the performance by 1he emplO)-ee of 
rhe duties or his emplaymenr:• Harper v. 
Row Publishers, Inc. v. Decker, 423 F.2d 
487, 491-92 (7th Cir, 1970), ,1ff'd. per 
curiam, 400 U.S. 348 119711, rehg denied, 
401 U.S. 950 (1971) 

In Upjohn Co. v. United States, 449 
U.S. 383 09811, the supreme coun faced 
the issue of whether, rn an IRS proceed­
ing. a corporation should be required 10 
provide information and documents re­
la1ing to its Internal Investigation of 
payments made 10 foreign officials. The 
Investigation, conducted by bo1h in­
house and outside! counsel, had made 
use of wriuen QLICStionnaires directed 10 
corporate officers and empl()l<ees. Up­
john aJ&Ued that communications made 
to counsel by all <uch employees were 
pri1nleged; the court of appeals rejected 
this argument. holding instead that 1he 
privi lege was applicable only lo corpo­
rate represen1a1iws who were part of the 
1'COntrol group.u 

The supreme court unanimously re­
versed, concluding that rhe communica­
tions at issue were immunized by the 
privilege. Although it expressly rejected 
the control group 1es1, the court declined 
to articulate a precise formula for deter­
mining the av.illablllty of 1he privilege 
with resped to communica1ions beM-een 
counsel and corporate employees. The 

€=2. ·i=J ' ~ UNITED COMl'j\HlfS 
ANAHCIAL CORPOftATION 

REALLY GOOD NEWS 

opinion nevertheless identifies a number 
of factors 10 be considered In 1es1ing the 
applrcabllhy of the privilege, lncludong 
(I) whether the purpose oi the ill\<eSliga­
tion WM 10 pem1it counsel "to be m a 
position 10 give legal advice 10 the Com­
pany"; (2) whether rhe information LIJ>On 
which such legal advice would be pre­
mised was unavailable from hogh rank­
ing (or control group) employees; (31 
whe1her the communications "con­
cerned mauers within the scope or the 
employees' corporate duties"; (4) whe­
ther the employees intervie,,cd by coun­
sel were aware that the interviews were 
being conduc1ed for rhe corporation 10 
obtain legal advice; and (5) whe1hcr rhe 
communications were considered "high· 
ly conlidemial" when made, and whe­
ther 1hc confiden1ial status of such com­
munications had been maintained. AJ. 
though the decision in Upjohn embraces 
many elemenis c:J the subject matter test, 
1he significance of the opinion lies prin­
cipally in il5 emphasis upon a flexible 
and policy-o rien ted approach 10 
deciding issues of privilege. 

In general, when the elemcnl5 of the 
privil ege have been satlsned, communi­
cations are absolutely immunized from 
disclosure. Most courts, ho,.,'l!\oer, hil\1! re­
cognized two exceptions 10 this rule. 
First, a communication rela11ng to the 
ongoing or furure commission of a crime 
or fraud is nol protected by the privilege. 
Po/loch v. United States, 202 F.2d 281 
(5th Cir. 1973) Second, ln a malprac1ice 
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suit by a client against an attorney, the 
parties' otherwise privileged communi­
cations are not immunlled, 

In addition, 1he privilege may no1 be 
absolute when an anorncy or client OC· 

cupies a Oduclary relationship with the 
party seeking disclosure. This is par­
ticularly true where it can be shown !hat 
a corporate represenra1tve's ,n1eres1s are 
adYC™-' to those of the corporatron nself 
or olher persons 10 whom a fiduciary du­
ty is owed. Sec, C-8-, Carner v. "t,,r;,,. 
barge,; 430 F.2d 1093 (5th Or 19701, cen. 
denied, 401 U.S. 974 (1971). 

Since It operates as an exception 10 the 
evidentiary policy that all relevant fdcts 
be fully disclosed, couns strictly construe 
the auomey-cllent pnvilege. See genera/. 
ly 8 J. Wigmore, supra, §2292. Where It 
is to be asserted, the privilego must be 
affirmatiYely, specifically and timely 
raised. See. e.g., Unned Sia1es v. Uni1ed 
Shoe Machinery Corp., 89 F. Supf). 35 7 
(D. Mass. 1950). More011Cr, the presence 
or each element or the privilege must be 
demonstrated by the party seeking Its 
protection. See, e.g., FTC v. l.ukens Steel 
Co., 444 F. Supp. 603 (0.0.C. 19771. 
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Waiver of lhe Privilege 
The privilege of course is subject 101he 

principles of waiver. Ahhough wai\oer of 
the privilege generally musl be voluntary 
Jncl intenuonal, some couru have held 
1ha1 on.idverten1 disclosure of privileged 
lnforma1ion during discovery constitutes 
a relinquishmenl of its pro1ection. See, 
e.g., Underwater Storage, Inc. v. Unued 
St~t~ Rubber Co., 314 F. Supp. 546 
,o.o.c. 1970).• 

A corporation's bo.1rd of directors or 
boord of trustees may wa"e !he privilege 
for the corpora1ion. See Unrted 5rates v. 
OeLJl/o, 448 f. Supp. 840, 842-13 
{E.0.N.Y. 1978). Similarly, semor in-house 
counsel for a corporauon has been found 
10 have authority to waive the privilege, 
l!\'f!n though the corporation had ob­
tainect outside counsel. See lklsicol 
Chemical Corp. v. Parsons, 516 f.2d 671 
(7th Or. 19771, cert. c/en,ed 435 U.S. 942 
(1976), but see Stewart Equipment Co. v. 
Callo, 32 N.J. Super. 15, 107 a2d 527 
(19541 (corporate vice-president who 
was also a sales manager for the corpora-
1ion. had no aurhority to waive 1he 
1,rivllege for the corporation). 

The disclosure of an otherwise privi• 
lcged communication concerning a par­
ticular subject matter constilules a waiver 
of all communications with respect 10 

tha1 subject maner. Hercules, Inc. v. Ex­
!<On Corp., 434 F. Supp. 136, )56 (D. Del. 
197n; also \<lei/ v. lrwesrmenr/lndications 
Resea,ct, and Management, Inc., 647 
F.2d 16, 23 (9th Cit 19831 (Drsclosure or 
cenain information within a communica­
tion operated as a waiver wi1h respect 10 
the pan,cular subject mauer, but not as 
to 1he en1ire communicallon.) City Con­
sumer Services, Inc. v. Home, 5n F. 
Supp. 965, 975 (C.O. Utah 1983) More-

over, a waiver of rhe privilege operatt!S 
!or all cime aga,nst all persons. Sec 
Unued Srates v. Kc/s(y-Hayes Wheel Co., 
15 F.R.O. 461, 464 ((.0 . Mich. 19541 
l"[a)f1er 1he firs, publicalion lht! com, 
munication is no longer confidenlial',. 

A disclosure conslilutes a waiver or the 
anorney.client privilege ewn when 
sought to be accompanied by a ~rva­
uon or the privilege. Duplan Corp. v. 
Deering Mifliken, Inc.. 397 f. Supp. 1146, 
1162 (D.S.C. 1975), r(IJ( a client, through 
h,s attorney, voluniarily "-..,vc. cert.Jin 
commun,cauons, guarded ,Ylth a ~pecilic 
wnnen or oral assenion that rt is not his 
intention 10 ,va,~ 1hc prrvilcge JS 10 the 
remainder o( all similar commun,ca11ons, 
1he privilege, as to th<> remaining un· 
disclosed communicolion<, Is nevcnhe­
less wai\"ed:, A waiver will noc be ,n. 
{erred, however, from discussions be· 
tween atlorncys during settlement nego­
riarions. Jay v. Sears, Roebuck II Co .• 340 
So. 2d 456 (Ala. App. 1976) • 

(The seco nd half of th is a rticle will 
app ea r in the May 1986 issue.) 
f'oucnolt'\ 
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prlvilejit'. ,N· n I W!11,m111t•, (111tk-ritf" 5l2'>0 
li\\i:N,lU}lh lD11 ll'V l•Jblt 

1 "'\\'hfon 1wo p('I\On~ empJr,y ., l..lw",\'f '" 1hrll tommut1 
o1xc111. 1hc.'lr t'Oni1nunlc;;11IQ11i to hin1 .ii 10 , 1,,U'IM:l•r\ w,11 
be l)nvll(-gL-<l hu1 .i, 10 lht'otnwl~, thi-,i ~,u\d 011 tht.• 
Wll\t' foo11ng ,h IU 1ht- lM~·· ,ti,1J 1·hht't t,10 rtlf111'1C·I h11n 
lo t~1lv ilRJln" thci OihN ~ lo thd, ~•-"llortt In .-ny 
l11!M,llion 1)1;'1Wttft ChMu " flt, I .:II tll 11 I\ 

l fh,i ~ Unl11!d .SrJll"S" Sol~ Sl1 f Su~ S17 CO. Ori 
19811 (Communlt:~kin:, v.lth .t 1Jt'A(111 ~mu1rlt'ty ind 
te.HOn..bty hrl!N.-d to br •~ff.tit' ,ttolttlC'tl, 

" Th~..._ ltUl' r!\ffl though rht ,.,,e1 11w .i chem tw, rur 
n"'hN dotumt"f'lti IIO .In ~noffll-y b f'UrPIN" p( "l<t: .. t 
•"8 ltgial «fv1<.e 'NY bf-pov•k:-K('d SN-. c-.... Vn,1("(1 
Sum \ H.ir1t,n, t.J1 t 1d J.(,O lSth (j, 1Qfk)I 

SA court ~ ~ lt"IIN" -, littd , "",.M:'I ~ .n• 
~ ~"-ltC'n dwdilif;;~O('(Uf) dl.i•'lt'l(C --pmdunJaft k-,o -c­pu,,e,Co. , . ...,.,,.,,.IONI lu""h• V.IC#l•fln Cc,rp. S7J 
F bl 64h. t,lt rt,/, Cu ""'- IIIIAh -­
di~ OI n'fl,.nft i,," ~ dot~, .,_...I: 
M"IW*"tft ~P.,t,r:J~tc""""""' ~dtdml 
(Offll,t* .1 "W'\f'I' d thrt-pn ..... 41 to titf' ~. 

,,_...,.,.. --' 
Lee H. Zell received his undetgrildUJIC 
degree from Columbia University and hi, 
law degree from Nei.v )b,k Unrverslly. 1-11, 
is a parcner in the Birm,nghnm n,m of 
Berkowi1z, LefkoviL<, Isom & Kushner. 

M,1rch 1986 



Recent Decisions of the Ala­
bama Courl of Criminal Ap· 
peals 

Alabama vehi c ular homicid e 
slalul e ruled unconstitution al 

Newberry v. State, 1st Div. 7 (No­
vember 12, 1985)-Newberry was in­
dicted for honucide by vehicle. pur­
wani to Section 32-SJ\.192 Code oi 
Al,1b.Jma 119751. Specifically, the in­
d1ctn1cn1 alleged Newberry unlawful-
11 and unintentionally caused the 
death of one Pa1ricia IDgan in an 
,1u1omobilc ,iccident by driving under 
the inOucnce of lntoxic,nong liquor. or 
by d11ving on the wrong side of 1he 
road, or both. 

Newberry Oled a n101lon 10 dismiss 
1hc i11clic1n1cn1 alleging that 1he statule 
upon which the i ndie1ment was 
predlc,11ed was unconslilutional. 

The Alabama Court of Criminal Ap­
peal~ reversed lhl' conviction In an 
opinion au1hored by Judge Tyson. The 
court o( appeals held that the 
homit1dc by vehicle ,tatute clearly 
all°'~ bolh a mo;demeanor imprison­
ment o( one year and also a felony 1m­
pmonmen1 ol one year and one day 
to five 111ars. The statute #cannot 
el>Cap(' the condemoiation that 11 pro­
vides bo1h fl'lony and misdemeanor 
1>uni~hmcni for the named offense:· 

The Afob,,mJ LJIV\'~r 

Recent 
Decisions 

Accordingly, 1he court ruled 1ha1 the 
Alabama I tomlclde by ~hide Statute 
was uncons1ltu1lonal. 

DUI .•. 
elemenls of lhe offense 

Cagle v. Crry of Gadsden, 41h Div. 
471 (December 10, 1985)-Cag le was 
arre!!>tcd for clriv,ng under the in­
Ruence or alcohol (DUI) and found 
guilty ,n munaclp.11 court. An appeal 
was t1ken ro crrcu1t court. and the 
defendant agarn was round guilty as 
charged. On appeal, rhe central issue 
was wherher rhe ~rate sufficiently 
proved 1he defendant had "aetual 
physrcal control ol the ,-ehicle he was 
alleged 10 have been drivrng:' 

A Gadsden police officer wa; db-

lohn M. Milling. 
/r .. is a member of 
the firm of Hill, 
HIii, Caner, Fran­
co. Cole & Black in 
Monrgomery. He 

1s a graduatC' of Spring Hill College 
and the University of Alabama School 
of I.div. M1llitl8 rover; 1hc civil portion 
of lhl.' deci11on<. 

by John M. Milling, Jr., 
and David 8. Byrne, Ir. 

patched 10 the ~ene oi an accident 
on the evening or December 5, 1984. 
On arri1111I he saw a Chevy pickup 
truck sining d!J,)lnst a J)OW(lr pole, and 
the power pole was cu1 in hall. The 
office, ob;erved tho defendant in the 
truck. The officer obt,11ncd the "basic 
inrormauon" from the derendanl, but 
drd not ask him II he was the driver 
of the truck. 

The court of cnmrnal appeals re­
\'l!rsed, finding the pro<;eeution failed 
to pr<M! the defendant was rn aaual 
physical control ol the ,-ehicle. In 
order to sustain d conviaion for the 
offense ol DUI, the prosecution was 
required 10 prove lhe defendant was 
in "actual physic,11 cormol:' n,e 
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necessary elements to establish actual 
physical control are: 

1. i\clive or co11$1ructlve pOssession of 
1he vehicle's lgnllion key by lhe per• 
son charged. or, in 1he ahernative, 
proof 11,ai such a key is 1101 1equircd 
for the vehicle') ope.r.:11ion; 

2. Position of 1he person chargl'CI in the 
driver's sc,11, behind the steering 
wheel, and in such a condition 1h01, 
excep1 for the ln1oxica1ion, he or she 
is physically capable of starting the 
engine and causing the vehicle to 
move; and 

3. The vehicle is operable to some 
exteht. 

The chillin g effe ct on a defendant 's 
ri ght to trial d e novo 

Richardson v. City of Trussville, 61h 
Div. 595 (December 10, 1985)- Richard­
son was convic ted in munic ipal court of 
driv ing under the infl uence of alcohol 
and received a $700 fi ne and 30 days in 
the county jai l , He appealed to the ci r· 
cu i l court w here, after a trial de nova, he 
was sentenced to ten days' imprisonment 
and fined $1,500. 

On appeal, Richardson maintains the 
trial court erred 10 reversal in not grant· 
ing a motion for mistrial and another mo­
tio n requesting that the judge recuse 
himself. Both motions were grounded on 
lhe 1rial judge's statemen t 1ha1 he would 
impose a stiffer sentence upon convic­
tion in the trial de novo than the sentence 
imposed by the municipa l court. 

The record reflects the followin g com­
ment made by the trial judge prior 10 the 
sentenc ing aspect. of che tria l : 

''The Court: When I call this docket on 
1hese n1unicipalilies, I said, Gentlemen, 
when I try these cases they are going to 
ge1 more than they go1 below, i f they arc 
gulhy. You were11'1 here when rhat OC· 
curred. He knows and everyone In this 
courtroom knows when they appeal up 
here, if you're going to appeal, then they're 
going to gel more than they got below if 
1hey are guilty. 

Mr. Turberville !defense cou11selJ: Could 
\ \'e have 1ha1 on 1he record, your honor? 

The Court: Put It on the record. Ir rhey're 
going to appeal up here and found guilty, 
I'm going 10 gi~ more than they got below 
in most in-stances." 

The court' of criminal appeals held 
these com ments evidenced the v in­
d ict ive atti tude condemned in Pearce 
v. No r1h Carolina, 395 U.S. 711, 
723-724, 89 S.Ci. 2072, 2080, 23 
L. Ed.2nd 656 (1969) . 

Presiding Judge Bowen gave 1he fol ­
lowi ng analysis: 
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"II Is a flagrant violation of rhc four­
teenth Amendnten1 ior a sratc 1rial cour1 
10 follow an announced practice of impos., 
ins a heavier sen1ence upon every re-­
convicted de(endant for thC' exr,licit pur­
pose of punishing the defendant for his 
having succeeded In gelling his original 
conviction sel aside. (North Carolina v. 
Pt>aret', supra, dl 1,age 723-7241 It ls 110 le;s 
a violatio11 of due process when a hae.her 
sentence Is irnposcd uµon a dc(c,,clant (or 
having successfully pursued a s1atu1ory 
right of appeal or collateral remedy:· 
In view of the auitude expressed by rhe 

tria l court, this case was remanded for 
resentencing. The court of appE>11ls noted 
that on resentencing the circui t court 
could impose the same sentence as be­
fore, so long as cll e reasons for doi rig so 
affirma tively appear in the record and 
these reasons are based on objective in­
formation concern ing identifiable con· 
duct on the part of 1he defendant occur­
ring after the time of the original senten­
cing proceeding. 

The ri g ht to the assistance of con · 
fli d- fr ee coun sel 

Schuilz v. Staie, 2nd Di v. 498 
(December 10, 1985)-Schu ltz appealed 
from the denial of her petit ion for wri t 
of erro r coram no bis. She or igina lly was 
ind icted and conv icted of possession of 
marijuana. In her w rit, Schuh con tend­
ed she was denied the "effective assist· 
ance of counsel" at trial. She specifical­
ly argues her trial attorney had a real and 
actual conflic t of interest in representi ng 
bo th her and her co-defendan t, James 
Beck W Iison. 

The testimony, at the coram nobis 
hearing, revealed she and her co­
cleiendant were arrested in her automo­
bile. Schultz was driv ing the car and Wil­
son was sining on the passenger side, Be­
lween Wi lson's legs was a fruit cake ti n 
wh ich contained marijuana. In addi tion, 
a manila folder was lyi ng on 1he front 
seat between Schultz and W ilson. After 
ob taining a search warrant, po l ice of­
ficers found two po unds of marijuana, 
scales and plasric bags in the trunk oh he 
au10111obl le, alo ng wi lh papers be long­
ing to the co-defe ndant, W ilson. 

Schul tz testiliecl she did no t know the 
drugs were in the car and they were no t 
her dr ugs, but belonged to Wilson. More 
impo rtantly, she testi fied that after she 
and Wilson ,vere arrested, they contacted 
an atto rney who previous ly had repre­
sented \<Vilson. After several pre-rrial 
meetings, she testi fied the attorney was 

made aware the drugs fou nd In the car 
,vere not hers, but Wilson's. At the hear­
ing. 1he attorney acknow ledged he knew 
1he drugs found in the car were WI I son's 
and thal the 1>etitione r had advised him 
of that fact. Prior to trial, the atto rney ad· 
v ised Schultz he was going 10 get her off 
on an " i llegal search and seizure claim" 
and further advised her no t to take 1he 
stand to testify In her own behalf. 

The evidence further developed that 
her co-defendant was permiued 10 be 
seated in the court room during the 
Schultz tria l. Schultz fel t 1he anorney 
represen1ing both of them had a close 
friendsh ip wh ich meant he had a con­
flict of i111erest in represent ing her. 

In reversing the conv iction, Judge Ty­
son surveyed the right of a defendant in 
a crim inal !'rial lo "co n(l ict-free counsel:' 

The United States Supreme Cour1 
establ ished in the decisio n of Glasser v. 
United States, 315 U.S. 60, 62 S.Ct. 457, 
86 l.E d.680 (1942), "w here an attorney 
simultaneous ly represents two or more 
co-defendants to a criminal prosecution , 
the Sixth Ame ndment demands rhat the 
attorney's loyalty to his client be undiv id­
ed and unim1><1ired by competing or con­
llic ting consideratio ns or loyalt ies .•. :· 

The court further noted where the 1es1-
imony of a co-defendant is incul patory, 
a conmc1 of interest arises from counsel's 
jo i111 represental ion. United Slates v. Al­
varez, 696 F.2cl 1307 (llih Cir. 1983), ceri. 
denied, 461 U.S. 907, 103 S.Ct. 1878, 76 
L.Ed. 2d. 809 (1983) 

Acco rdi ngly, an actual con flict exisl5 if 
counsel's I n1roduc1ion of probative evi ­
dence or plausible arguments signifocan1-
ly benefit one defendant and damage the 
defense of anothe r defendant whom the 
same cou nsel is represent ing. Baiy v. 
Balcom, 661 F.2d 391, .395 (5th Cir. 1981), 
cert. denied, 456 U.S. 1011, 102 S.ct. 
2307, 73 L.Ed.2d 1308 (1982) 

Finally. Judge Tyson set out the test to 
be applied as follows: 

"The proper judicial analysis In conflict 
of in1eres1 cases does not focus on the ac­
tual effect of the conflict on a p.irtlcular 
defendanl's case bu1, rather, revolves 
around the judicial belief 1hat the Six1h 
Amendment requires that a deJendt1n1 rThlY 
not be represented by counsel who might 
be tempted 10 dampen the ardor of his de­
fense in order to pfacale his othec client. 
Further. when a conflict or in1eres1 cxis1s 
on 1he part of the defendant's counsel, 
there Is a denial of the right 10 effective 
represe.ntation, even ~vithout showing 
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specific prejudice. Castillo v. Estelle, 504 
F.2d 1243 (5th Cir. 1974); Zuck v. Alabama, 
S88 F.2d 436 (5th Cir. 1979), cert. denied, 
444 U.S. 833, 100 S.Ct. 63, 62 L.Ed.2d. 42 
(1979) 

Recent Decisions of the Supreme 
Court of Alabama-Civil 

Libel •.. 
a showin g of actual malice by 
clear and convincing evidence re­
quired for purpose s o f trial mo· 
lions, post-trial motions and ap­
pellate review 
Pember1on v. The Birmingham News 

Company, 20 ABR 551 (November 22, 
1985)- The pla intiff, the clerk of the 
Alabama House of Representatives, 
brought a libel suit against, among 
others, The Birmingham News and one 
of its writers in response to several arti· 
cles on the parole system. The jury re­
turned a verdict against the News only 
in an amount of $75,000. Subsequently; 
however, the court granted the News' 
Motion for J.N.0.V., and the plaintiff ap­
pealed asserting that the coun had ap­
plied the inco rrect standard of review in 
ruling on the Motion for J.N.O.V. and, had 
the correct standard been applied, there 
was sufficient evidence to sustain the ver­
d ict The trial cou rt determined, in rul­
ing on the Motion for J.N.0.V., that the 
"plaint iff had not presented clear and 
convincing evidence of actual malice on 
the part of the defendants in wrili ng and 
publ ishing the news stor ies or in drafting 
and publi shing the headlines:· 

There was no di spute that under New 
York Times actual malice was required to 
find the defendants liab le. Instead, the 
plain ti ff assene<l tha1 the !rial coun 
erred as !here was a scintilla of evidence 
of actual malice. The Alabama Supreme 
Court rejected the plaintiff's argument 
and embrace<l the directive of the United 
States Supreme Court "The First Amend­
ment requires appellate judges 10 decide 
independently of the irier of fact whether 
there is clear and convincing proof of ac­
tual malice in the record:' 

The Alabama Supreme Court express­
ly overrule<l American Beneficial Life In­
surance Company v. McIntyre, 375 So.2d 
239 (Ala. 1979) (involving a defamation 
action) . Specifically, the cour 1 se1 forth 
1he standard as follows: " For purposes of 
trial motions, post-tria l mo tions, and ap-

The Alabama lawyer 

pellate review in a libel case involving 
a public officia l or a public figure actual 
malice must be shown by clear and con­
v incing evidence:• The court then deter• 
mined proof of actual malice was lack­
ing under 1his standard, and the tria l 
court's decision was alfim,ed. Three 
justices registered their di ssent. 
Civil procedure-n eglig ent entru st· 
ment ..• 

separate trial s availab le to avoid 
evidentiar y problems at trial 
Wilder v. DiPiazza, 20 ABR 324 

(November 8, 1985)-The plaintiff filed 
suit against father and son for injuries she 
sustained in an au1omobi le coll ision wi th 
the son. Against the father, the plaintiff 
alleged he negligently entrusted the vehi­
cle to his son; against 1he son, she al­
leged negligence and wantonness. 

Prior to striking the ju ry, the court 
gran1ed 1he defendant's motion for sep­
arate trials. The trial against 1he son was 
held fi rst. A verdict was returned in his 
favor and 1he cou rt, resultantly, entered 
judgment for bo1h defendants. One of 
the issues raised by the plain tiff on ap­
peal was whether the trial court had 

abused its d iscretion in separating the 
claims for trial. The supreme court held 
ii had not. 

Had the claims remained joined at 
trial, then the son may have been pre­
judiced by the evidence the pla intiff 
could introduce against the father on the 
negligent entrustment claim. Specifical­
ly, the plaintiff cou ld introduce the son's 
bad dr iving record into evidence to show 
that the father knew his son was an in­
compe1ent dr iver. This evidence would 
have been barred on the claim against 
the son by the general rule that prior acts 
of negligence are inadmissible to show 
the negligence on the occasion com­
plaine<l. The 1rial court, the supreme 
court ruled, did not abuse its discretion 
in separating the claims for trial. 
In personam jurisdiction .•• 

it doe s not tak e much for there to 
be sufficient contacts 
Ex parte: Newco ManufaclUring Com­

pany, 20 ABR 531 (November 22, 1985) 
-T he plaintiff, a resident of Knoxvill e, 
Tennessee, filed suit against, among 
others, Newco Manufacturing. under the 
Tennessee Products liability Act, for the 
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wrongful dea1h of her husband. The 
dea1h occurred in Tennessee when a 
multi-ion machine fell upon 1he plain 1iffs 
decedem. Sul! was filed in Jefferson 
Coun 1y, and Newco asseried a lack of in 
personam jurisdiclion. The producls 
manufactured by Newco were compo­
nenl parts of 1he mach ine. These paris 
were sold in Mary land 10 ano1her of the 
defendan ls. Newco does no t have a reg­
is1ered agen1 in Alabama; Newco's sales 
in Alabama occur ei lher by viriue of an 
inde pendent manufactu rer's represen1a-
1ive or by mail and 1elephone orders to 
Kansas Ci ty. 

The supreme court sta1ed: 
"V\I? ag,ee wi1h Newco 1ha1, bec:.,use 1he 

allegedly defective damps were not sold 
in Alabamd and because the decedent' s 
fatal accide nt did not occur in Alabama, 
1he inst1n1 la\vsuil does 001 relate to or 
ar ise from Ne ..... ico's contacts wi th Ala­
bama; there(ore, NE?\\'CO is no1 svbjecl co 
'specific' jurisdle1ioii In Alabama. Helicop­
reros Nacion.ties De Columbia, S.A. v. 

Hall, 466 U.S. 408 , 4 13, 104 $.Ct. 1866, 
18n. f. 8 (1984). We muSl determine, lhen, 
\vhether sufficlenl contt1'-:'i :o'J! ' hetY.ttn 
Alabama and Newco so 1hat due process 
ls no1 offended iii subjecting Newco 10 
Alabama's 'general' Jurisdiction:' He/i­
copteros, 466 U.S. at 413, 104 S.Ct. a1 1sn. 
f. 9 

In determining whethe r there are suf­
ficient contacts 10 subject Newco 10 Al­
abama's "general" jurisdiction, the nature 
of the contac1s mus1 be scrutinized 10 de-
1ermine whe ther "those contacts consti­
tute con Ii nuous and sys1ema1ic general 
business con1acts which would suppori 
a reasonable exercise of jurisdict ion by 
1he forum state:' 

The supreme court determin ed 1here 
were sufficien t con tacts to suppori a rea­
sonable exercise of juri sdic1ion by the 
A labama courts. Newco's annual sales in 
Alabama ranged from $65,000-$85,000 
per year for 1he past five years. There was 
a to tal of 2,000 transactions. These con-
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tacts were deliberate rather 1han fortui ­
tous. Further, "i i was reasonably foresee­
able tha1 Newco, in pu rposefully doing 
business in A labama, wou ld at some 
poin t bo1h need the pro1ection and in ­
voke 1he ju risdic1ion of the couris of 
Alabama ... Newco avails itse lf of the 
privilege of mak ing sales (and prof i ts} in 
Alaba ma in a continuous and sys1ematic 
course of merchand ising:· Thus, 1he coun 
ruled Newco could not avoid being sub­
jected to suit in Alabama merely because 
Newco never physically entered the state. 
Ven ue ••• 

th e tr an sferee court is powerless 
to ret ransfe r a case to the transfer· 
o r co u rt 
Ex pane : Tidwell Industries. Inc., etc., 

20 ABR 435 (November 8, 1985!- ln this 
case, the plainti ff filed Suit in Jefferson 
Coun ty against several defendanls for in­
j uries sustained in a tractor-t railer acci • 
den1 in Mississipp i. Asserting that venue 
was impro per in Jefferson County, two of 
1he de/endanls pressed the court to trans­
fer the case lo W inston Coun1y. The tr ial 
coun transferred the case. 

The plain ti ff filed a motion for recon­
sideration in the Je{(erson County couri, 
and, the next day, filed a mot ion to re­
mand 1he case to Jefferson County in the 
Winston County courl. The Winston 
County cour t remanded the case to Jef­
ferson County . The defendants filed a 
petition for writ of mandamus wi 1h 1he 
supreme court seeking an order to com­
pel 1he Win sl()n County ju dge to vacate 
his retransfer order. 

The supreme court held 1hat 1he appro­
priate procedure for cha llengi ng the 
transfer wou ld have been 10 have con ies!· 
eel the defendan ts' ground s for transfer­
ri ng the case in the beginning. Also, "~ If 
the plainti ff 1houg h1 1ha1 the 1rlal court 
in lefferson Coun ty prematurely gran ted 
the defendants ' mo rion to 1ransler and 
thereby den ied hi m a reasonable oppor­
tunity 10 develop facts to support his 
clai m that venue was proper in Jefferson 
County, his remedy was by way of man­
damus to the jud ge in Jefferson Counly. 
/Ex parte: Maness, 386 So.2d 429 [,\la. 
1980]) t-te cannol subsequently establish 
those facts In 1he coun 1y to which 1he 
case has been transferred:' The supreme 
court granted 1he writ of mandamus, rul­
ing that 1he Wins1on County cour t erred 
in hearing 1he motion to re1ransfer 1he 
case to Jefferson Coun1y. 
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Torts •.. 
no common-law cause of action 
for negligently dispensing alcohol 
Hatter v. Nations, 20 ABR 587 

(November 22, 1985)-The plaintiff was 
injured early one morning when her car 
coll ided with another driven by an in1ox­
ica1ed individual, Samply. Samply had 
been drinking all night and into the mor­
ning with 1he passenger in his car, Na-
1ions. Apparently Samply was driving 
Nations back to his trailer to get her 
purse so Nations could go home. On the 
way back to 1he trailer, Samply collided 
with the plaint iff. 

The pla intiff asked the supreme court 
10 find that "Nations breached a duty that 
she owed 10 the general public when she 
asked Samply to vio late Alabama law by 
driving his car while he was under the 
influence of alcohol". Recognizing that 
over a cen tury ago the supreme court 
determined there was no commo n-law 
cause of action for negligently dispens­
ing alcohol, the supreme court deter­
mined the plaintiff's theory of recovery 
was meri1less. t.,1cking from this case Is 
the key element, to-wit the sale or dis1ri­
bu1ion of alcohol. Not on ly was the sale 
of alcohol by a l icensed vendor lacking 
in the case, but also Nations did no1 pur­
chase or otherwi se supply $amply wi 1h 
any alcohol. Thus, Nations was entitled 
10 summary judgement as a matter of law. 

Recent Decisions of the Supreme 
Court of Alabama-Criminal 

General attempt statute is not ap­
pli cable to robbery offense s 

Ex Parte, ~sf~ 20 ABR 376 (Novem­
ber 8, 1985)-\.Vesley was tried first under 
an indictment charging him with first de­
gree robbery. 1-ie pleaded guilty to a1-
1e111pted robbery after the indictment was 
amended 10 charge attempted robbery. 
Wesley was, in accordance wi 1h his plea, 
convicted and sentenced to a 1em1 of live 
years. On appeal, 1he coun of criminal ap. 
peals reversed the conviction and re­
manded the case on the grounds that the 
general altempl statute no longer appl ied 
10 robbery offenses. The appellate court 
reasoned the crime of attempted robbery 
now constitutes robbery. 

On remand, the state did not reindic l 
the defendant, but put him 10 trial upon 
the or iginal indictment for robbery in the 

Tile Alabama l.iwyer 

first degree. The supreme cou rt reversed 
the convic tion. 

Justice Beatly, writing for a unanimous 
court, held 1he defendant pleaded guil­
ty 10 a charge which at the time d id not 
exist, and, according ly, he could not be 
sentenced under a void indictme nt. It 
fol lowed 1ha1 when the state chose 10 try 
the defendant again on the void amend­
ed ind ic1men1, his convic tion was er­
roneous and he could not be sentenced 
under the void ind ictment. The supreme 
court, however, noted the s1a1e was free 
10 reindic 1 1he petitioner for the appro­
priate offense. 

Theft by deception • • • 
rel iance as an element of the 
offense 
Ex Parle, John P. DaY, 20 ABR 358 

(November 8, 1985)- The defendant, 
Day, was convicted of theft in the first 
degree under Section 13A-8-3, Code of 
Alabama. The cour t of criminal appeals 
affirmed lhe convic tion and denied his 
appli cation for rehearing. Subsequenlly, 
Day filed, in the supreme court, a peti­
tion for wril of certiorari. 

The supreme court granted certiorari 
on the issue of whe ther " reliance" is an 
element of the offense of theft by decep. 
tion. Their ansv .. -er was "yes:1 

Judy H ix, an undercover FBI agen1, 
learned that Day wanted to sell dia ­
monds alleged ly v.'On in a poker game. 
Hix approached Day through a go­
between, and Day eventually offered to 
sel I Hix a 1.3-caral d iamond for $3,300. 
Hix purchased the stone which turned 
out 10 be a zi rconia stone, not a dia ­
mond. Day subsequently was arrested 
and charged with theft by deception . 

Justice Shores, writing for 1he court, 
held, " It is clear from the di scussion of 
authori ties that the legislature did not in· 
tend to eli111ina1e reliance as an element 
of theft by deception :• The revision was 
meant only to erase the archaic d istinc­
tions among the common- law offenses 
allowing some to escape sanction be­
cause of improper forms of proof. Spe­
cilica l ly, theft by deception requi res that 
the defendant's actions must have an ef­
fect on the vict im. A victim cannot be de­
ceived by someone ii he has not been in· 
fluenced by the perpetrator's action or in· 
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action . In other words, lhe victi m musl 
have rel ied on the perpetrator's acts, so 
as lo create o r confirm an impression in 
the v ictim's mind. 

O b stru ct io n of justice 
United States v. Brand, No. 84-7703 

(lhh Circui t November 12, 1985}-The 
defendant s, Brand and Watts, we re con­
vic ted in lhe Uni ted States Distr ict Coun 
for the Middle District of Alabama of ob­
structi ng jus tice. The obstruction charge 
arose our of 1he defendants ' conduc t in 
auemp ti ng to obtain an affid avit from a 
wi tness relevant to a federal prosecution 
for roll ing back au1omobile odometer s. 

The 11th Circu it reversed and rendered 
the convict ion on the obs1ruc1ion of just­
ice cha rge and directed the district cou rt 
to d ismiss the indictme nt. 

The 11th Circu i t summa rized its v iews 
in pert inent part as fo llow s: 

••• ')\J 1he outsel, we consider 1his case 
a dangerous precedent i( the convictions 
are upheld. h is common prae1ice for at, 
lorneys, inve5tigators, insurance adjusters, 
and law enforcement agents, both state 
and feder,,I, 10 auempt to ob1ain signed 
-st;itements of \vi1nesses in criminal and 
civi l cases. If 1hey are to be confronted (as 
!hey frequently are), with ch.rges of per­
sons claimi"g 1hat a sta1en1en1 \Vas false, 
thus resulling in an obstruction of justice 
charge e11en ~,ough the statement was 
never submitted to ;i pt0secutor or 10 the 
court, a new wave of cases will be filed 
by federal or st.11e authorities:· 
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Acco rdingly, the court of appeals con­
cluded tha.t the defendan1s' conduct in 
attempting to obtain an affidavit from the 
wi1ness, Mccullar , relevant 10 a separate 
prosecu1ion for rol lin g back automobile 
odometers, did not constitute obstruction 
of justice in v iolatio n ofli tle 18, United 
States Code, Section 1503. The court's 
ho ld ing was bonomed on the fact that 
the affidavit or stalemenl, wh ich could 
be constr ued as false, wa.~ never pro­
duced in court or delive red to an assiSI· 
ant United Stales attorney. 

D eath p enalty reversed • •• 
impr ope r c ross-exa m inati o n by 
t he D.A. 
Berard v. State, 20 ABR 807 (December 

20, 1985)- Berard was charged w ith the 
cap ital murder of two young boys, out· 
side 1he Skatehaven sk.1ting rink in Mon t· 
gomery, during Apr il 1978. At trial , the 
defendant entered pleas of not gui lty and 
no t guil ty by reason of insanity. In sup­
port of that defense, he presented several 
experi witnesses on the issue of whether 
he was Insane a1 the time of the cr ime. 

One of the witnesses, Dr. Chester Jen­
kins, a psychiatrist, testified the defend­
ant was probably having a psychotic ep­
isode at 1he rime he sho1 the two boys 
and was suffering from latent schizo­
phren ia. On cross-examination, the dis, 
tr ict attorney questio ned Dr. Jenkins as 
fo l lows: 

" l.s he ldcfendani] capable then or ha"' 
ing another psychotic episode! 

Ans......er: Certainly. 
Question: Not unlike the one you say 

he had on April 14 and 15, of 19781 
Mr. Dcmenr ldefenclanrs attorney!: Same 

objecrion. 
The Court: Overruk'Ci. 
Question: Sirl 
Answer: Do I think he's capable of hav· 

ing recurrent episodes? 
Ar.swer. Yes, I do. 
Queslion: Recurring episodes sir, lei me 

ask }'Ou this: Is he capable of shooting 
someone else? 

Mr. Wise !defendant's attorney]: Same 
objection, your Honor. 

The Cour1: Overruled." 

On appea l, the defendan 1 contended 
that 1he que stion of whe ther he wou ld 
shoot somebody else was, at the leas1, 
prej udicial 10 his defense and meant 
solely to inOame the passions of the jury. 
In reversing the convic tion , 1he supreme 
court observed: 

"We have not ~n cited to any case in 
Alabama that approves of a proseculor's 
asking a ques1ion about what the defe11d­
ant is capable of doing in the future. vVe 
additio11ally note 1hat 1his Coon has pre­
viously st.11ed that, as long as a prosecutor 
does~nol comn1enl on the possibili1y 1ha1 
the defendant will commit future illegal 
acts, he may legitimally argue to the jury 
the need for law enforcement as a deterent 
lsicl crime:· 

In concludi ng there was no prope r 
basis for the diSlriet auorney 10 ask such 
a question, the supreme cour1 reasoned 
... "The central issue in the guilt phase 
of a cap ital murd er tr ial is whe ther the 
State has satisfied Its burden of proving 
beyond a reasonable doubt that the de· 
fendanl is guilt y of the cri me charged. 
(Beck, 396 So.2d al 662) This kind of 
question could have easily shif ted the 
focus of 1he Jury's allention to the issue 
of pun ishment which is an improper 
considera tion a1 the gui h phase of Lhe 
Lrial ." 

Recent Decisions of the Supreme 
Court of the United States 

D o ubl e j eopard y . • . 
sep arate sovereigns 
Heaih v. Alabama, 84-5555 (Decem ­

ber 11, 1985)-Heath hired two men 10 
kidnap and murder his wife . The kidnap­
ping occurred in Russel I County, Ala­
bama; 1hereaf1er. Mrs. Heath was carried 
into Troup County, Geo rgia, and mur­
dered. The defendant pleaded gui l ty to 
mali ce murder in Georgia in exchange 
for a life sentence. He 1hen was tried in 
Alabama under the "fe lony murd er doc­
trine" and sentenced to death. 

The Supreme Court of the United 
States granted certio rari on the question 
of whether two states could try a defen­
dant for the same cr ime wi 1J,out violating 
the constilut iona l ban on dou ble jeopa r­
dy. The court in a seven to l.\vo opin ion 
said "yes" and affi rmed 1he A labama 
conviction . 

Justice O'Conno r, wr iti ng for the ma­
jo rity, held 1ha1 "states are each separate 
sovereigns, and violations of the 'peace 
and dignity' of two separate sovereigns 
constitu tes two separate offenses:· The 
court reasoned that under the separate 
sovereign 1heory the defendant was not 
being tried twi ce for the same offense. 
Hence, the double jeopardy ban of the 
Fifth Amendment does not app ly. • 
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Opinions of the General Counsel 

QUESTION: 

"When an attorney represents a client against a corporate 
entity, private or publi c, or a governmenta l unit, who of its 
officers, dire c tor s or employees is deemed a 'party ' within 
the contemplation of OR 7-104(A)(1), thus precluding the at­
torney's communication with such officer, direc tor or em­
ployee without consent of opposing counsel?" 

ANSWER: 

If the office r, directo r or employee has the power 10 com­
mit o r bind the opposi ng party with respect 10 1he subjec t 
matter in question, the attorney may no t communi cate with 
such off icer, direc10r or emp loyee on the subject of the rep­
resentatio n without the consent of the attorney representing 
the adverse party. 

DISCUSSION: 

Eth ical Cons ideration 7-18 in part prov ides: 
"The legal system in i1s broades1 sense fune1ions bcs1 ,vhen 
persons in need of legal advice or assistance arc represented 
by their 0n•1, cou1,sel. For this l'Cason fl l.1\V}':'r should not con1• 
n,u,,ic,ue on 1hc subjccl n1auer of 1hc representation of his 
clienl with a person he knO\,'S 10 be represented in 1he mat· 
1cr by a lawyer, unless pursu.,nt to law or rule ol coun or unless 
he has 1he con,en1 or 1he lawyer for 1hat person:· 

Disci plinary Rule 7-104(A)(l) provides: 
"(A) During ,he course or his representation o( a client a la\Nyer 
shall not: 

(U Con1n1unicate or cause another to con1n1unicatc on the 
subject of the representation wi1h a pany he knO\YS 10 be 
represented by a lawyer in that matter Ul''lless he has the 
prior consent o( the la,vyer representing such other !lilfty 
or is authorized to do so." (en1phasis added) 

The Ame rican Bar Associat ion Comm iuee on Ethics and 
Professional Responsibil i ty in Informa l Opin ion 1410 (1978) 
made the follow ing observation: 

''The righ1 ol the corporation 10 representation by counsel must 
prevail over opposing counsel's ur1restricted access 10 officers 
and employees of 1he corporation. Where an officer or cn1-
ployee can comrnit 1he corpora1io11, opposing counsel n1ust 
vie'\v the officer or en1pl()'l,1?(? as ;1n integral co1llponen1 of the 
corporatiOl'1 i1~lf and therefore within the concept of a 'par­
ty' lor purposes of 1he Code:• {emphasis added) 

The American Bar Association Com mittee on Ethics and 
Professiona l Responsibili ty in lnfom1al Op ini on 1377 (1977) 
deah w ith a si tuation where a city was named as a defen­
dant in a lawsuit for property damage arising from the alleged 
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defective construct ion of a sewer system. The issue involved 
the propr iety of the plain tiffs' attorney's questioni ng tl1e c i ty 
build ing marshal who had complete author ity, includ ing 
po lice power, to inspect, requi re correc tion and enforce the 
buildin g code. In the opinion the commi ttee stated: 

• • • 
'i\ccording to your fac1s, the s<?\,-er construction is regulated 
by a building code and enforced by 1he Metropolitan Govern­
rne,,t's 8uildi11g Marshal, \vho h;is complete authority. in­
cluding police pc,.,ic,, to inspect, require correction and en­
force the Building Code. 

Generally, a lawyer nla'\' propetly i1,tcrvicw \\•itncsscs or pro· 
spective \Vitn~ses for opposing sides in any civil or crin1inal 
ac1io11 without the prior consent of opposing counsel- unless 
such person is a party. If tire Building Marshal In the hypo­
theticdl case presenred w0<1/d be i11 a position 10 commit the 
n1unici'pal corporalion in the panicular siiuation because of 
hi, authority as a corporate officer or because for some 01her 
reason the law clo.,ks him wit/1 aut/10,ity, tl>en he, as the airer 
ego of the corporation, is a f)<lrty for purposes of DR 
7-104(A)fl). The right of d,e municipal corporation to rcprcsen­
t,11ion by counsel n1us1 prevail over opposing cou11scl's unre­
stricte<:I access to officers and en1ployees of 1he mu11icipal cor­
poral ion. \+Vhere an officer or employee can cornrnlt lhc cor· 
poratio11, opposing cou,,sel n1usl view the officer or cn1pl~ 
as an integral con1poneru of the n1unici~lal corporation ilself 
and therefore within 1he concept of a 'party' for the purposes 
of the Code. 
It is the opinion of 1his Con,n1i11ee 1hat no con1munica1ion 
,vilh ,;1n en1ployee of a n1unicipal corporation 1tVilh po .. ver to 
con1n1ir 1he n1unicipal corporation in the particular situalion 
may be made by opposing counsel unless he has the prior 
consent of the designated counsel of the n,unicipal corpora­
tion, or unless he is authorized by la,,, lo do so." (em1>hasis 
added) 

Although the Ethics Commit tee of the Di strict of Co lum­
bia Bar had recomme nded a modi fication of DR 7-104(A)(l) 
so as 10 narrow its scope of operation, ,ve agree w ith the 
fo llowing comment s of that committee concerni ng the pre­
sent Rule as appli ed to officers or employees of a mu nicipal 
corpo ration or othe r governmental un it : 

'1·he oificials who arc deen1ed to be govern1nen1al parties 
with \vhon1 con,n1unications under the rule are res1ricted are 
quite limited, including only 1hose perso11s who have the 
pO\.ver 10 con1n1it or bind the gO\oernment \Vith respect lO thl' 
sub1ecr matter question, ,vhether il be the initiation of or ter• 
mi nation o( litigatio11, execu1ion or approval of a con trace, is­
!tuance of a ficer\se, 3\Vilrd of a govemn1en1 grant, or a rule1nak­
ing func1io11; . .. 

The critical c1uestion in I his connec1ion is, which govemmen-
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lnl orficial or officials should be cons,dered 
10 be 1he 'par1y; within 1he meaning of DR 
7·104/A)(l), with whom communica1ions by 
opposing cou1,~cl ilre restricted? The govern.. 
men1 ltseU, or an agency or governn'lenc, may 
be lht!' 11an1ed party in litigation, or a prospec­
tive ·party' to a contracl's being 11ego1ia1ed, 
In rt 1echl'~ical sensel but of course one can­
no1 con'ln1u,,icau.~ \Vith such an c1bslt..1ct en­
tity. .,ny n,ore 1han .. vith a corporation or 01her 
legal creature, exce1>t through some in­
dividual person. The p,oblem is 10 idenriiy 
rhe govemmenral officers who. for purposes 
of rhc rule, are deemed 10 stand for the gov• 
crnmental pany. 

The line of lim,tatlon cannor be described 
in perfeclly precise tem,s, for it 1,vlll necess.:"lri 
ly depend in par1 on rhe facts of each par­
ricular situation where OR 7-104(A)(I) may be 
called into play, and the possible fac1ual vari­
ables are 100 oumerous to be encon1passed 
in any conch:e formula. The gujding prin~ 
ciples can none1heless be easi ly enough 
c;1(11ed in general 1enns. Tile f.>ersons \vho 
<1<1nd In rhe ,tead of a governmen( party for 
purposes of <lie rule should be rhose, ,,nd or•· 
ly lhose, \vho have power to comn1it or b,nd 
(he governmenr \Vith respecr to the subiec.t 
mailer in quesrion: • •.• "(emphasis added) 

As stated by the Ethics Comm ittee of 
rhe District or Columbia Bar in E1hics 
Opin ion 80. "T he l ine of lim i1;i 1ion can­
no1 be described in perfec1ly precise 
r·erms, for it wil l necessarily depend In 
part on rhe fac1s of each particula r situa­
lion wh ere DR 7-104(A)(1) may be c<1lled 
into pl;;y, and the possible (aclua l varf. 
ables are 100 nu merous 10 be encom­
passed In any concise formula:· The fore­
going. however. may be helpful as guide­
lines to bar members wh en si1ua1ion s 
arise involvin g DR 7-104(A)[1). • . . . 

Disciplinary Report 
Disbarment 

• On December 11, 1985, the Supreme Coun of the State 
of Alabama entered an Order o( Disbarment By Consent in 
1he mauer of Harold o. M cDonald, Jr. Mr. McDonald was d is­
barred and excluded from the pracl ice of law effective 12:01 
a.m. November 29, 1985, after having previous ly been tem ­
porarily suspended May 13, 1985. (ASB Nos. 85-89 & 8>-208) 

Suspension 

• Pelham lawyer Earl W. Hall was suspended, effective 
December 31, 1985, for failu re to comply with 1he Mandato ry 
Coniinuing Legal Education requi remen1 of 1he Alabama State 
Bar. 

Private Reprimands 

• January 10, 1986, an A labama lawyer received a priva te 
reprimand for fi l ing a lawsuit against a former client wh en he 
knew. or when it was obv ious, there was no basis for the law­
suit and he knew, o r it was obvious , such action would serve 
merely lo harass or mal icious ly injure another. The attorney 
was found lo have violated D isciplinary Rule 7-102(A)(1). (ASB 
84-575) 

• Friday, January 10, 1986, an Alabama attorney received 
a privat e repr imand for vio la1ion of Di sciplinary Rules 
1-102(A)(4), 7-102(A)(3) and 7-102(A)(5). The Discipl inary Com­
mission determ ined the attorney had been appoin ted to repre­
sent an indi geni defendant , had bi l led the state for services 
rendered 10 lhal defendant, and also had acceprecl money from 
the defendant 's family, w ithout adv ising the cour1 o( that foci 
and wi thout adjusting his Ind igent fee dec laration claim . The 
commission determined the attorney misrepresented to ~,e 
State of A labama that hi s fee dec lara1ion form was true and 
correc1 and the amo unt claimed was due and owing, the al· 
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torney failed to d isclose 1hat wh ich he was required by law 
to reveal and the attorney made a false s1a1ement of fact. (ASB 
85-535) 

• Friday, January 10, 1986, a lawye r was pr ivately repri­
manded for having been gui lty of "misrep resenla tion;' in vio­
lation of DR l-102(A)(4), by having lied both 10 a cli ent and 
an individual visiling him on behalf of the clie nt, by stating 
to both of I hem 1hat he had tiled sui1 for the clie nt, wh en, in 
fact, he had not (ASB 85-115) 

• Friday, January 10, 1986, an A lab.1ma lawyer was private­
ly reprimanded for having vio lated DR 2-103(A)(l), by having 
solicited his employment by a hospital lo represent the hospital 
in a Ceriifica te of Need application before 1he State Health 
Planni 11g and Develop ment Agency. (ASB 84-68) 

• Friday, January 10, 1986, two Alabama lawye,s were pri­
vately reprimanded for vio larion of Di scipl inary Rules >-101(C) 
and 5-10l(A) of the Code of Professional Responsib/lity. The 
Di sciplin ary Com mission determ ined the anorneys had en­
gaged in a confli ct of in terest by rende ring lega I advice to two 
parties wilh adverse i111erests on the same subject maiter, and 
the attorneys also had entered into represe11tation of a clie nt 
in a macter in wh ich the attorneys had a substantial financia l 
interest The commi ssion decermined thac a private repr imand 
shou ld be adminis tered for these vio lations. (ASB 80-24 ) 

• January 10, 1986, an A labama lawyer received a priva te 
reprimand for violation of Disciplinary Rule 9-10l(C}. The law­
yer attempted 10 pressure certain witne sses in a cri mina l case 
into droppin g charges against che lawye(s clie nt, by stating or 
impl ying he cou ld influence a publi c official imprope rly or 
upon irre levanl grounds. (ASB 85-424) 

Disability Inactive 

• On Decembe r 6, 1985, Jasper lawyer Car l Elliott, Sr., 
was transferred to disab ili ty inact ive sratus, based upon inca­
pacity by reason of physical infirmi ty or illn ess. (ASB 85-303)• 
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Legislative Wrap-up 

1986 Regular Session 
The 1986 regular session or 1he Alaba111a legislalure 

LOrwened January 14, 1986, In 1he new Alabama Staie 
liouse . This facility ,s the resuh or a S 17 million renova­
hon of the old Highway Building on South Un,on S1tee1 
behind the Capitol. The govetnor'\ office. along wnh the 
other constitutional of1rces which were formerly on the 
frm floor of the Capitol, have moved 10 1he ground floor 
of the State I-louse. 

The legislature is locaiccl on 1he nf1h, sixth, seventh and 
eighth Ooors. Each Hou~c 111cmber has now a private or. 
nee and telephone on I he Of1h noor. The new House 
chdmber i~ also located on 1hi, level. The legisla tive 
Reforence Service, Legislative foe.ii Office, committee 
rooms and the House Gallery are on the sixth floor. The 
wve,,th Ooor houses seoa1ors· p,wate offices and the 
Senate Chamber. The e,ghth floor has additional commit• 
tee rooms and the Senate Gallery. 

Wi1h this move, the Legislature has taken very positive 
steps to modernize ,is facilities and to professionalize Itself 
wllh access to computcrl1.ed bill 1tacking of pending 
lcgi~l.11ion, and a con1pu1erized Code of Alabama . Also 
1h1· House of Representallve~ has p,issed new rules 01 
d('COIUm 

On the first day of the session, 170 Senate bills and 220 
Hc)U.,e b,11, wen! introduced. 11 l~ e><po.'Ctl'<l lha! over 1,000 
bills will be introduced in each house before they adJQUm 
,n April. 

Included among those Introduced are bills covering 
such topics as: 
1. The esi.1blishmen1 ol a course of action for frlvolous 

civil law suits; 
2. The abolishment or lhe ,dnllll~ rule; 
3. The.> establishment of seat belt laws; 
4 The establishment ol specific crime thef1 laws; 
5. The enhancement of pun,~hmen1 of cer1ain et1me,; 

Tl1t• Al<1bam,1 La,vyer 

by Roberl L Mccurley , Jr. 

&. The limiting of the sta1u1e of limi1a1lon for civil acllon 
against architects oriel engineers; and 

7. The limiting of medical malpractice recoveries. 

Other bills bar members might be interested in indude : 
I . The requirement that punitive damages mus1 be prov­

ed beyond a reasonable doubt; 
2. The limiting of puni11ve damages awards to $100,000 ; 
3. The further enforcement of the collection or alimony; 

and 
4. The permitting o( divorced spou~s of military person, 

nel to reopen divorce d~>erecs. 

Former legis lators John Ca~ey and Wendell Mltchc>I I 
have been retained by lh<' b,u 10 monitor legislation af. 
fecting it. 

TI1e Alabama Law lnstllute presented I\\ o bills to the 
l~rslalUre; th- were d rl'V1sion of the Redempuon of 
Real Property and the Unrforn1 Transfers 10 Minor,, AC!. 

(See the January 1966 AIJbama Lawyer.) • 

Robert L McCurley, Jr., 
il rhe director of rhe 
Alabama I.aw lnsmute ~t 
the Univers,ry o( 
Alabama. He received 
hi, undergraduate .1nd 
law degr,oes from ihe 
Universily. 
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MCLE News 
by Mary Lyn Pike 

Assistant Executive Dire ctor 

Proposed MCLE rul e and regulation 
changes 

At Its January 10, 1986, meeting, 1he 
MCLE com mission adopted proposed 
changes in the rules and regulations gov­
erning mandatory CLE in Alabama. All 
w ill be presented to the board of bar 
com issioners a1 its March 19 meeting. 
Because the MCLE rules are Rules of 
Courr, rule changes approved by 1hc 
board will be sent to the Supreme Court 
o( Alabama for its consideration. 

Proposed changes are lbted here so 
1ha1 bar members w ishing to comment 
on them will have the opportunity to do 
so. Please address your comments to 
MCLE Commission, Alabama State Bar, 
P.O. Box 671 , Mont gomery, Alabama 
36 l 01. 

As proposed: 
Rule 2 . .. amended to make it clear 

that, with the exceptions of assistan1 a1-
1orneys general, district a11orneys and as­
sistanl d istriei attorneys, special, non­
practici ng members or the bar are not 
subject to the 12-hour CLE requi rement. 
Such members pay an annual member­
ship (ee o( $75, do not purchase an OC· 

cupational license and cannot perform 
acts consli tuting the private practice or 
law; 

Regulations 3.2 and 3.4 ... amended 
to inclu de the commission's policy of re­
qu iring a physician's statement to sup­
port requests (or permanent substi tute 
programs, waivers or other exemp1ions, 
based on physical problems or l lmi ta­
tio11s; 

Regulation 3.5 (paragraph 1) ..• 
amended 10 include the commission's 
pol icy o( requiring panelists lo div ide 
among themselves the l ime spent teach-
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ing. rather than each claiming credit for 
the full length of the panel presentation; 

Regulation 3.5 (paragraph 2) ... 
amendL'O lo state clearly that In order to 
be ~ccredited, an activi ty mus1 nol be de­
signed pr imarily for nonlawyers; 

Regulation 4. 1.3 • •• amended to pro­
vide that activ ities approved for credit 
must deal primarily with substantive le­
gal issues, practice management (subject 
to Regulation 4. 1.12). professional re­
sponsibi lit y o r ethical obligations o( at­
torneys. Regulation 4.1 .12 provides half 
cred it for activities dealing wi 1h law o (­

fice automation and managemen1 but no 
credlc for activi ties designed to sel I ser­
vices or equipment or co enhance law of­
fice profi ts; 

Regulation 4.1.8 . .. amended to re­
qui re telepho ne hookups to insiruc tors 
or an insiructor present at the receiv ing 
site for satelli te and teleconfe rence pro­
grams; 

Regulation 4. 1.14 ... added 10 pro­
vide for approva l of courses sponsored 
by law fi rms and corporations, i( the 
usual standards for accredita1ion are me1 
and certain additi onal requirements are 
met, i .e. application s submitt ed no less 
than 30 days in advance. half the instruc­
tion provided by persons from out~ide 
the fi rm o r corpora tion and a qualifi ed 
instructor fron, outside for showing tapes 
of approved programs; 

Regulations 3.4 and 4.5 . .. amended 
to include the commission's po licy that 
no programs submitted more than 60 
days a~er December 31 of the compli ­
ance year will be accredi ted; 

Regulation 4.7 ... added to require 
sponsors o( approved programs to sub­
mil to 1he commission a l ist or Alabama 

State Bar members attend ing each pro­
gram, so the con1mission can genera,e 
Individ ual CLE lranscripts and relieve at­
torneys and their secretaries o f 1he bur­
den of CLE recordkeeping (This wou ld 
not go Into effect until 1987.); 

Rul e 5 and Regulati on 5 .1 ... 
amended to extend 10 January 31 rhe 
deadli ne for fi lin g annual CLE reports. 
The deadline (01 earning credi ts would 
remain December 31; 

Regulation 5.2 . .. added to require a 
fifty dolla r ($50) late filing fee from any 
attorney Oling the annual report after the 
proposed January grace period; 

Ruic 6 ..• amended to provide for 
making up CLE deficiencie s between 
January 1 and March 1, prov ided a clefi. 
ciency plan for anending accredited 
courses is subm itted by January 31 and 
a fif ty do llar (SSO) late compli ance (ee 
is paid. 

Approved sponsors for 1986 
Also at the January 10 meeting , the 

commission decided 1986 activ ities 
sponsored by the following organiza­
tions are presumptively approved, if all 
the standards (or course accredi ration 
(Regulations 4. l. 1-4. 1. 14) are met. 

All othe1 cou= must l:J() submitted in­
diviclual ly 10 lhe com mission by the 
sponsoring organization s. 

Accredited l•w schools (ABA, AAL5) 
Adn11nis1rative Office oi Courts.­

Alabama Judicial College 
Al,1bJma Bal' ln~tilute for Con1inu1n):I. 

Legal Education 
Al,1baff>a Coos()rtiun1 of lega l Service~ 

Progran1~ 
Alabama Criminal Defense Lawyers 

Associa1ion 
Alaban1a Defense La,vycr.;; As,;oci,i lion 
Alabc1n-,a Disrrict t\uon,e\~ Associn1io1, 
,\labama Lawyers Association 
AIJb.tma Stale Bar ancl bM <eC1ions 
.-\lt'lbi1n1a Trial L.0Hvyers A~1:;ocin11on 
Americt1n Bar Association. co1llnlit1ce,;, 

and secrions 
Amt.-"ric:an College 0 1 Trial La,vyer~ 
Am~rican Law lnsti1u1e-An1crical'I 6,1r 

Associ;u1on Con1m11tee on 
Continuing Profe:>sional Educatlc,n 

ASsocia1ion of Trial Lawyer, of 
America 

Bar associa1ions 0 1 1he !tis:1er ~lale!->, 1he 
Dis1rict of Co1u1nbia, Puerto Rico 
and 1he 1rus1 terri1ories 

Birminghan, BcH Associa1ioo 
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Comme rcial Law League Fund for 
Publ ic Educa tion 

Cun1berland Institute for Continuing 
Leg,,I Education 

Defense Resea rch Institute 
Federal Bar Association. Montgomery 

Chapte r 
Federal Bar Association. No rth 

Alabama Chapter 
Huntsville-Madison County Bar 

Association 
International Association of Insurance 

Counsel 
Legal sections, agency programs-U.S . 

and state govefnmen1s 
Library o f Congress-Co ngressional 

Research Service 
Mobile Bar Association 
Montgomery County Bar Association 
Montgomery County Trial Lawyers 

Association 
National Associa1ion of Bond La\'vyers 
National Bar Association 

WE WANT YOUTO 
JOIN OUR SPEAKERS BUREA U! 

The Committee on Lawyer Public Relations, Information and 
Media Relations is instituting a statewide speaker's bureau to 
provide speakers for civic organizations, schools, churches and 
other interested groups . The commiltee will compile a list of all 
lawyers in the sta te who are interested in serving on the speak­
er's bureau and will endeavor to provide speakers from the same 
community or general area from which a request for a speaker is 
received. All requests will be handled through the Alabama State 
Bar Headquarters . If you are interested in serving as a member 
of the speaker's bureau please fill out the following form and re· 
tum it to the Alabama State Bar, P.O. Box 4156, Montgomery, 
Alabama 36101. 

SPEAKER'S BUREAU APPLICAT ION 

Nationa l College o f Juven ile Justice 
Natiolla l ~lealth Lawyers Association 
Nationa l IMtitute for Trial Advocacy 
Natiolla l Judicial College Firm Name (if applicable) ------- -----------
Nationa l Legal Aid and Defenders 

Associa1ion 
Address ____________________ ___ _ 

National Organiza tion of Social 
Security Claimants' Representatives 

National Rural Electric Cooperative 

City ---------- State -- ------ Zip ____ _ 

Associa1ion, Legal Division 
Patent Resources Group, Inc. 
Practising Law Institute 

Telephone ----------------------~ 

Please list subjects on which you are willing to speak: 

South\vestern Legal Foundation 
Transportation la \,,yers Association 
Tuscaloosa County Bar Association 
Tuscaloosa Trial l awyers Association 

• 

I) 

2) 

3) 

L-------------------------------~ 

A Partnership of Love and Care 

For over 120 years, the Presbyterian Home for Children has served children and families in need . During this time Alabama attorneys 
have been very important partners in this Christian work with children and their families. 

The needs of today's children and families are more complex than in the past and so the expertise and philosophy of the Presbyterian 
Home for Children has expanded and grown to meet those needs . One need, howeve r, does not change, and that is the need for 
financial resources to sustain this work for the future. 

The tax laws for your clients are in a constant state of flux but in many cases a mutual benefit will accrue to them as well as the 
Presbyterian Home, particularly in the area of wills, bequests. and esrate planning. Remember, too. gifts to this agency during your 
client's lifetime can provide your client with significant tax advantages. 

We at the !'Tesbyterian Home for Children stand ready to help you and your c lients in ways that will mutually benefit them as well as 
children and families ove r the next 120 years. 

Contact : Benjamin S. Booth, President • Presbyterian Home for Children 
P. 0 . Drawer 577 • Talladega, Alabama 35160 
205/362-2114 
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In Memoriam 
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Beaird, Thomas Leon- lasper 
Admitted: 1950 Died: November 3, 
1985 

Crawford, Vernon Zionchck- Mobile 
Admiued: 1956 Died: Janu.uy 12, 1986 

Hicks, Hazel Diana-Ne w Orleans, 
lou isi3na 

Admilted: 1976 D,ed: JJnu,1ry 15, 1986 
Koonce, Merwin-Florence 

Admiued: 1921 Died: Oc1ober ll. 
1985 

Osborn , Prime Francis, Ill- Jacksonville, 
Florida 

Admiued: 1939 Died: January 4, 1986 
Perdue, Harry Harbin, lr.- Monlgomcry 

Admilted: 1950 Died: December 27, 
1985 

Rogers, Charles McPherson Aduston, Ill 
- Mobile 

Admiued: 1959 Died: December 4, 
1985 

Smilh, James Edward, Ill-A thens 
Aclmlned: 1962 Died: December 8, 
1985 

Wallace, Wales Wclllng1011, 1r.-C olum• 
blana 

Admitted: 1947 Died: January 9, 1986 

These no1ices are published im· 
mediately after reporis of dea1h are re­
ceived. Biographic.1l lnfmma1io111101 ap-
1:icaring in lhis issue will be published at 
a later date if information Is a-ce,sib le. 
vvc ask you promplly report 1he dea1h of 
an Alabama attorney 10 the Alabama 
S1a1e Bar, and "'1? would JppreciJIC your 
assisiance in p=iding b,ogr.iphical in­
lo1ma1,on for The Alabama /..:11vyer. 

Former Walker Counly Orcuil Judge 
Thomas l.l!on Bca,rd led a long and pro­
ductive life before his dea1h SundiJY a1 
Brookwood Medical Cenler in Birmrrl[I· 
ham. During hi, 67 years, he was a coal 
miner. a war hero, a teacher, a dis1ric1 at· 
lorney and a clrcuil judge. 

Thomas Leon Beaird was born April 
23. 1918, and he spen1 his boyhood days 
al Calumet. Ala., where he aueoded 
school and lalr;>r worked in the coal mine 
1here 

\"lhen our counlry en1ered World War 
11, he en1ered 1he Uniled Stales Army and 
5erved Linder Gen. George S. Pa11011 wl1h 
lhe Sewnlh Am,ored Division. As a 
soldier, he was decorated wilh a varic1y 
or medal,, including 1he Bronze Siar ,tnd 
Silver S1ar. 

After lhc war, Beaird worked for 1he 
Wleran< /\dmmis1ra1lon, laler ttughl 
school for war ,-erer.ms and 1hen allend· 
ed 11-.e Unh-ersi1y or Alabama and re­
ceived his law degree. 

He practiced 1.iw for >l!\<!fal )1!arl, 1hen 
was elected dis1rict anomey ol our ooun-
1)\ where he se..-l honorably from Jan­
u,1ry 1959 10 January 19&5. He 1hen was 
elcc1ed crrcuil Judge and ~rrvecl the 
bench and bar as circull Judge un11I he 
re11red because oi 111 heahh In 1982. 

As a judge-..is he hJtl throughoul his 
life-Beaird served wilh honor, integrity 
and with humility. Bui .ibo>~ ,111 lhese ac­
complishments, he was .i Chri,1ian who 
practiced his fai1h daily a1 ,~ . a1 home 
or wherever he was. Hrs ,plendid exam­
ple of Christian living wrll lon.>ver Ii..- in 
our memories. He loved the l ord and 
l,1ught Sunday School al 1hc Firs1 llap1is1 
Church tor many years u111il his heahh 
d<!Clined. 

Throughout Judge Bearrd's en11re life, 
he always h.-id lime for C\'eryonl' ,ind es­
pecially 1hose who were fess for1una1e 
1han he and those who could ne,.1.>r repay 
him nor hope 10 repay h,m lor wha1 he 
l1.1rl done for them. 
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Thomas Leon Beaird was a valu,1ble 
leader 10 our communily. He will be 
greally m1sS<.-d.-Repnn1ed whh perm,,,_ 
sioo from 1he Odil)• i\lounr.am C.igle. 
November 5, 1985 

C.M.A. Rogers. Ill, a member o( 1he 
Mobile and Alabama S1ate oors. d,ed 
December 4, 1985. 

Rogers w~ born in Mob,le, Alabama. 
November 10, 1932, 1he son cl 1he la11' 
C.M.A. Rogers, a member o( 1he Mobile 
Bar. and the late Elizabc1h Ben'<ln Rog­
ers. Max, as he was known 10 cwl)One, 
gradua1ed from Episcopal High School 
in Alexandria, Virginia; Wllli~ms College 
in ',,\r,lfiamsrown, Massachuseu,; the Un· 
iversi1y of Alabama School of l..!w; and 
1he School of Banking o( the Sou1h. 
While in school, he served as editor ,n 

ch,ef of 1he Alabama /..1w Rcv,cw mid 
was a member or 1he Farrah Order o( Jur-

The AIJbJm,1 /.,Hvyc•r 

isprudence, Omicron Delta Kappa and 
Phi Delt.i Phi. 

He served as a cap1ain in the Uni1ed 
Si.11e-; Air force. Aflerwards, he com­
menced 1he prac11ce of law al Mobile 
w11h 1he l,1w firm ol McCor\-ey, Turner, 
Johnstone, Adams & May in 1959, dur­
ing which ume he serwd as a member 
o( 1he Alab.1ma Staie 1.egisla1ure. From 
1967 to 1983, he worked with the Amer­
ic,1n Na1ional Bank and Trust Company, 
ns,ng 10 the office of chairman of the 
board ,1nd chief execu1ive officer. Al 1he 
1lme of his death, he was vice chairman 
o( 1hc board-Sou 1hem Region of AM· 
SOUTH Bank, N.A. 

li e served 1he Boy Scouts, flrsl as an 
Eagle Scolll, and la1er as presideni of the 
S0u1heas1 Reg,on oi 1he Boy Scou1s of 
A111erica. He served as chairman (or the 
United W:tf; as a member of lhe Board 
of Regents of Sprl 11g Hill College; as a 
vestryman and I rustee of SI. Paul's 
EpilCOp,11 Church; as chairman of Mobile 
United; as chairman of Mobile Com­
munity Foundation; as vice president of 
the Mobile Arca Chamber of Commerce; 
and as a member of various other mafor 
boards and commissions. 

His career also included 15 years' ser­
vice as the Honorary Consul of Belgium, 
fo< which he was knighted in 1982 b\l 1he 
King of Belgium. 

Max was marned 10 1he former Gail 
Whitehur<t of Troy, New York. They h­
three children: Mrs. Anne Rogers Gallant, 
IJ. C.M.A Rogers, IV. U.S. Marine CotpS; 
and Mc Bradshaw A. Rogers of Mobile. 

The commitment cl C.M.A. Roge,s. Ill, 
10 hi\ communiry, 1he legal profession 
and 1he fields of educa1ion and chariry 
was ln every respect outsianding. • 
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Jnttrstatr JnurstigatiJlns 

anll C!!nnsuJtanta. 1NC 

RfCONSTRUCllON INVESTIGADONS 
CONOOClEO IHROUGIOUl rHE U.S. 

LANO AIR SEA AAl 
ACCIOENl INVESTIGATION 

ACCUNl RECONS1RUCl10N 
W!lONGfU. DEAOI 

INCAPACITAJVolG INJUR'I 
PllOOUCIS UABIJlY 

EXPERl IMJNESS 
COURl CONSU.TANT 
WRONGfU. CHAJlGE 

PflOl'ER PARIV UABIUIY 
PHILIP W. STUART, P.L 

PRESIOEN1 
MEMNR 

NAllONAI. S0Clf1Y Of 
PROFESSIONAL ENGINEERS 

tNST11UTE Of lRANSl'ORtATION 
ENGINEERS 

(ITE ACCtOENl INI/EST1GA110N 
COMMlnEE MEMBER) 

AMElllCAN S0CIE1Y Of SAFE1Y 
ENGINHRS 

AOf'A AIR SAfm FOUNDATION 
RlGISTlRID INGINHR 

FORMER STAT! Tl<OOPIR 
716 INGlESIDE AVENUE 

I ALLAHASSEE. FLORIDA 32303 
(90 4) 222-7101 

''fOR THE SPECIFIC PURPOSE OF 
OElERMINING CAUSATION" 
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Classified Notices 
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SERVICES 

EXAMINATION OF QUESTIONED 
Documen1s: I landwri1ing, typewriling 
and related exan11na1tons. International­
ly court-qualified expert witness. Dip­
lon,atc, American Board of Forensic 
Documen1 Examiners. Member: Amer­
ican Society of Questioned Docurnenl 
Examiners, 1he lnlernational Associa­
tion for ldentiflcalion, the British For­
ensic' SCience Society and the National 
Associallon of Crimin;d Defense l.aw­
y(.'1!>. Retore<I Choe/ Document Examiner. 
USA O L.1boratories. Hans Mayer Gid­
ion, 218 Merrymont Drive, Augusta, 
GL'Orgla, 30907, (404) 860426 7 

IBM COMPATIBLE MICROS, Peripher­
;il, and Softw;ire are ilVililable by mall 
order al large discounls over local pric­
es: Com1>k'l<? IBM Compatible $895, 
Canon or I tP laser $2,195; 20 Meg hard 
disk \4&9; Multimate $259. Elect1ical 
Eng111ecr will a,cl ,n acquisition. inslall 
and support any hardware or software 
you want for a smal I percentage of the 
purchase price. Contact : Robert 
Stew,1rt, P.O. Box 22, Birmingham, Al· 
abama, 35201, (205) 939-0378. 

REAL ESTATE EXPERT Teslimony: lort 
liablllty of real estale brokers, agents, 
closing auomeys and mortgage lenders. 
LicenM!d atlorney and real estate brok­
er. Aulhor of Home Buyers: Lambs to 
,he Slaushwrf Sloan Bashinsky, Suite 
100, 6 Office Park Circle, Birmingham, 
Alabama, 35223. Phone 870-3500. No 
rcpresenwrlon /1 made about the quali­
ty of the Jesal services to be performed 
or the e.,perrise of the lawyer perform­
ms wch iervlce.. 

LAMAR Mill.ER, E"'1miner of Que$­
t1oned Documenls: Qualified in most 
Alabama courts. American Society of 
Ques1ioned Document Examiners, 
American Academy of Forensic Scien­
ce<:, certified by American Board of For­
en~lc Docume111 E~mincrs. Handwrit­
ing, forgery, typewrl1lng, alteralion of 
rnec:Hcal and 01her records. Miscellan-

I l8 

eou~ document authentication ~ 
blems. P.O. Box 55405, Birmingham, 
Alabama, 35255, (205) 979-14n 

LEGAL RESEARCH HELP: Allorney 
wilh -11 yc~rs· experience in legal re­
search/wrltin1.1. Access 10 University of 
Alabama and Cumberland libraries, 
Wesllaw avallJble. Prompt deadline ser­
vice. $3S/hour. Sarah Kathryn Farnell, 
·112 Moore Building, Montgomery, Al­
abama, 36101, phone 277:/937. No 
represcnrauon ,s made about the quali­
ty of (he lclf,l/ services to be performed 
or the CXpl'rtlSf.' of the lawyer perform­
Ins <uch services. 

U GAL RESEARCH AND writing ser­
v1ce1: Licensed attorney, B.A. in 
English, Law Revitw associale edilor, 
fom,er federol dis! rict court clerk, 
forn1c1 Al~barna Supreme Court clerk. 
Four years' experience. Prompt dead­
line service. Westlaw available. Rale 
$35/hour. Irene Grubbs, 205-988-8521 
(local call for grca1er Birmingham). No 
repre1en~1tiori is made about 1he quali­
ty of the IC8iJI services 10 be performed 
or the expertise of the lawyer perform­
ing such se,vices. 

FOR SAU 
INVESTMENT PROPERTY 1,040 acres, 
all or part- Blount County, Alabama. 
For1y,nve miles nonh of Birmingham. 
Priv,,te and seduded. no through road, 
approximately 400 acres in pasture, 
bJlancc in 1lmber. Three ponds, two 
older form homes. for more informa­
lion call after 6 p.m. (205) 429-3760. 

FOR SAL.E: Alabdma Reports, volumes 
81-295 and Alabama Appellate Court 
Reports, volumes 1-57. Call or write 
Frances C~mpbell, Colorado Supreme 
Court Library, 8112 Stale Judicial 
Building. 2 E. 14th Ave., Dem,er, Colo­
rado, 80201. (303) 861-1111, x171 

FOR SALE: Almost new Gallinburg ski 
chalel with loft condominium localed 
in 11,e C,1tll11burg Summit complex de­
veloped by U.S. Capital Corporation. 

Gatlinburg Summit is located atop Ml 
Harrison appro,imately 55 miles from 
downtown Gatlinburg and about 15 
moles from Ober Gatlinburg ski com­
plex. This is a third Ooor condo with a 
magnlncem vllw or the Grear Smokies, 
comple1ely furni•hed and Fully carpet­
ed with al I u1enslls, chino, glasses, sil,,er 
and linen. Sleeps six. loft area has 
queen-size bed with closet Downstairs 
area Incl Lodes kitchen, balh with show­
er. closet, hv,ng ,oom with fireplace 
and sleeping alcove w11h queeJHize 
bC<I and queen-size sleeper sofa. Decor 
is maroon and grey. All electric, cable 
TV installed and small balcony with 
awning overlool<lng mountains. Gatlin­
burg Summit complex has a complete 
',>,men,tles Center" with indoor pool, 
lwo Jacuzzl's, sauna, meeling rooms, 
welgh1 complex and washer/dryer facil­
ilies. Price: $70,000. Contact: John C. 
Walkins, .Jr., at 2324 Trenton Drive, 
Tuscaloosa, Alabama, 3.5406, or call 
(205) 752-4377. For on-site inspection, 
contact Barbara Slevens, Barbara's 
Real Estate Co., P.O. Box 214, Gatlin­
burg. Tenncsse.., 37738, or call (615) 
43M'040. 

POSITIONS OFFERED 
POSITION AVAILABLE in medium­
sized Blrrnlngham firm for lawyer with 
lnteresl (and preferably experience) in 
real e,tate, banking and/or commercial 
law. Please send resume! or call (in con­
fidence): Hiring P¥tncr, 800 First Na­
tional-Southern Nalural Building, Bir­
mingham, Alabama, 35203, (205) 251· 
1000. 

ATTORNEY JOBS: National and 
Federal Legal Employment Report: A 
moo1hly detailed listing of hundreds oi 
auorney and law-relat.ed jobs wi1h the 
U.S. Go\lemmcnt ,,nd 01her publidpn­
vate emplO)-ers in Washington, D.C., 
~,roughout the U.S., and abroad. SJ0-3 
months; S50-6 months; $90-12 months. 
Send cht"Ck to Federal Reports, 1010 
Vermont Ave., N.W., #408, Washing· 
Ion, DC, 20005. Alln: AB. (202)393· 
3311 Visa/MC 
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All requesis for classifieds placement 
mus! be submi1ted 1ypewritten and are 
subject IO approval. Alabama Srate Bar 
members are no1 charged for classified 
notices up 10 rwo inser1ions per calen­
dar year, excepr for "position wanred" 
or "position offered" lis!ings, which are 
at !he regular rate. Nonmember adver­
tisers must pay in advance and will re­
ceive a complimentary copy of The 
Alabama Lawyer in which 1heir adver­
tisement is published . Additional 
copies are $3.0Q plus pos1age. 

MISCELLANEOUS 
ANTIQUE MA PS, Alabama 1859, Col­
ion (no Birmingham shown!), full col­
or, 18 112" x 15'; $100; Alabama 1887, 
Rand Mc Nally (only 66 counties!), full 
color, 20 1/2" x 14'; with atlas I isling of 
counties, cities, population, history on 
reverse, $80; Tennessee & Kentucky, 
Johnson, c. 1870, approx. 25" x 14'; 
museum matte, $60; Tennessee & Ken­
tucky, Mitchell, 1875, approx. 22" x 14'; 
museum matte, $60. Au1hentici1y 
guaranleed. Sol M ill er, P.O. Box 1207, 
Huntsville, Alabama, 35807, 205-536-
1521 

Intensive Programs in 

TRIAL ADVOCACY 
EIGHTH ANNUAL 

SOUTHERN REGIONAL 
June 11-21, 1986 

Southern Methodist University 
School of Law 
Dallas, Texas 

TWELFfH ANNUAL 
SOUTHEAST REGIONAL 

May 8-18, 1986 

University of No rth Carolina 
School of Law 

Chapel Hill, North Carolina 

These intensive programs are designed for attorneys wit h less 
than five years of experience. T he NITA method of teaching 
trial advocacy incorpo rates teaa, teaching,1 video tech nology, 
faculty demonstrations and student participatio n. 

For an informa tional brochure and applicatio n, contact: 

SOUTHERN REGION A L SOUTHEAST REGIONAL 
Professor Frederick Moss Professor Joseph Kalo 
Program Director Program Di rector 
Southern Melhodist University University of No rt h Caroli na 
School of Law School of Law 
Dallas, TX 75275 Chapel Hill, NC 27514 
{214) 692-2742 (919) 962-8518 

ln11.·l'n:itionally A«l:iimt.'<I (or Trial Adv~ey Training 

The Alabama Lawyer 

POSITION WANTED 
PARALEGAL/CLERK: Jones s1uden1 
with 54 hours seeking position in 
Montgo mery area. BA, M BA, several 
years high ly successful work experi­
ence. Dean's !isl 1984/85, three Am Jurs 
awards, sec./treas. SBA, v ice chancellor 
SOK legal fraternity. David W. Glanie r, 
5 770 Carriage Barn lane, Mo ntgom­
ery, Alabama, 36116. Home: (205) 279· 
9236, work: 293-52 09 

11:ryer 
BAR 

DIRECTORY 
EDITION 

is seeking subscribers and 
advertisers for its 1986 issue to 

be published in August. 

The directory contains an 
alphabetical and geographical 
list ing of all members of the 
Alab ama St ate Bar , with their 
addresses and telephone num ­
bers , comprehensive listings 
of sta te and federal officials , 
state bar information , the Code 
of Professional Responsibility 
and miscellaneous charts and 
fees . 

Subscriptions are available at 
an advance cost of $7.50 each. 

Advertis ing rates are av ai lable 
upon request . 

PLEASE WRITE 
OR CALL : 

Margaret Dubbe rley or 
Rut h Stri ck land 

Alaba ma St ate Bar 
P.O. Box 4156 

Montg omery, AL 36101 
205/ 269-1515 
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Et Cetera 
ALO report s 

Bill Thompson, chief adm inistr.llive 
law judge for the State of Alabama De­
p;1rtment of Revenue, Is com pilin g a 
bookle t of Revenue Department Acl· 
n1inistrative Law reports. 

The reports con tain a summary of 
every decis ion issued In the past 30 
months by the Admin istrative l..1w Divi­
sion. Decisions will be divided into 
monthly reports, compi led In a perma· 
nent binder volu me and subsequent re­
port~ issued each month. In add ition, a 
key-word digest and statutory index w ill 
be included, w ith periodic updates add­
ed approxima tely every three months. 

To place an order, please con tact: 

Administrative law Division 
427 Administrative Building 
Moncgomery, Alabama 36130 

Bankruptcy 
The Southeastern Bankruptcy Law ln­

stitute's 12th Annual Seminar on Bank­
ruptcy law and Rules will be held Apr i I 
3. 4 and 5 at the Marrio tt Marquis Ho tel 
in Allanta. The seminar will deal wi~, the 
operation of a business under Chapter 11 
and focus on bankruptcy li tigation, ethics 
and professional responsibility and relief 
for individual debtors. Satellite programs 
will be conducted on the subjects of farm 
bankrup tcy and preservation of the net 
operating loss carry forward. Registrants 
are encouraged to bring their spouses for 
whom special programs are plannecl on 
April 3 and Ap ril 4. For more informa­
tion write Southeastern Bankruptcy law 
Institu te, Inc., Dept. #264, P.O. Box 
105515, Atlanta, Georgia, 30348. 
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Software 
The American Bar Association's Legal 

Technology Advisory Counci l, created 10 

help lawyers in small and medium-sized 
firms use new techno logy and compu· 
terize their pract ices, has comp leted its 
fi rst software reviews. 

LTAC conducted its reviews of micro­
computer systems over a four-to-five 
week period and of mul tiuser systems 
over a six-to-eight-week period. TI1e pro­
cess is controlled by LTAC-developed 
guidelines after the contr ibution of exten­
sive com ments fro m lawyers and manu­
facturers and in conj uncti on with soft­
ware review experts and the latest in­
dustry concepts. 

Copies cost $10 (ABA members) and 
$25 (non-members), plus a $2 handl ing 
charge per order. 

For a copy, write: 
The ABA 
Order Fulnllmen1 219 
750 Nor1h Lake Shore Drive 
01 icago, Illinois 60611 

-Ca /bar View 

Etc. 
California 

Effective January 1, 1986, for slate bar 
purpo ses, all California bar members 
must notify 1ha1 state bar of their current 
office or other address. Also, they mus! 
notify the bar w ith in 10 days of any 
change in that address. 

The address requiremen t is part of the 
o mnibus d iscipli ne bill signed into law 
August 31 by Go-.~rnor George Deukme­
jian and contained in Section 6002.1 of 
the Business and Professions Code. 

-Ca /bar View 

Abortion 
According 10 a recent survey con· 

ducted for the ABA /ovmal , 53 percent 
of lawyers questioned (eel the United 
States Supreme Coun should not change 
the landmark decision Roe v. \¥.Ide. This 
decision recognizes a ,voman's right to 
an abor1ion. 

Women (n percenl), l itigators (64 per­
cent) and lawyers 21-24 years old (61 per· 
cenl) provided the most support for 1he 
ru l ing. These results indicate lawyers are 
al odds with the Reagan administration, 
which is urging the supreme court lo 
modif y or overrule Roe v. Wade. 

Complere survey results are in the Jan­
uary issue of the ABA /ournal . 

Abuse 
For judges hearing child neglect, abuse 

and term ination of parental righ ts cases, 
help is now available from the American 
Bar Association's National Legal Re­
source Cenler for Chi ld Advocacy and 
Pro1ec1ion. A new book, Court Rules IO 
Ad1ieve Permanency for Fos1er Children: 
S,1mple Court Rules and Commen1ary, 
deals with improve ment of court pro­
cedures in cases involvi ng alleged mal­
treatment of chi ldren. 

Free cop ies can be obtained by any 
committee of the judiciary or bar deal­
ing w ith court rules in child maltrea1-
111en1 cases, as well as by appellate courts 
working on these issues. Wrile to: 

Mark Hardin 
ASA Fo,re, Ca"' Projecl 
Naiional Legal Re,;ource Cen1er 

for Child Advocacy and Pro1ectio11 
1800 M Stree1, N.W. 
Sullc 200 
Washing1on, DC 20036 
Phone (202) 331·2250 

For others interested, copies are avail­
able for $10, plus $2 handl ing charge, 
from : 

The American Bar Associa1f<>n 
Order Fut/illment 549 
750 NMh Lake Shore Dri"e 
Chicago, Illinois 60611 • 
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Attorn eys have been working with Birmingh am Print­
ing and Publi shing Company for over 75 years. It has 
been a good alliance. Th e work gets done. It is done 
on time. I t is done well. Because we know what we are 
doing, legal work bas become the core of our business . 

And we understa nd confidentiality. 

• Prospectuses 

• Proxy Statements 

• Official Statements 

• Tender Offers 

• Indentures 

• Briefs 

BIRMINGI-IAM PRINT IN G AND PUBLISHIN G COMP ANY 
130 South 19th Street 

Birmingham, Alabama 35233 

Telephone: 205/251-5113 



The Master's Tools 
Fine tools. In the hands of a 

master they can shape a quality 
instrument, bring life to a slab of 
stone or coax a new rose from a 
handful of earth, 

You find masters in evety 
profession. They're the ones at the 
top or on their way. They've 
mastered their craft and the tools 
they use. 

For an attorney, those tools are 
on the shelves of his library. 

That's where you'll f1nd Corpus 
Juris Secundum. The last word In 
legal encyclopedias. The first place 
to look. 

A contemporary statement or 
American law derilled from reported 
cases and legislation, Corpus Juris 
Secundum Is the authority 
recognized by every American 
judiciary. 

Cc,pus Juris Se<undum . . (or 
the masters. 

You can't master your craft until 
you master the tools. 

CJSfsrpus 
Secu~um 

WQi l r~hltlh111g Qi. 111Jll:1n)' 
PO Do~ M5Z~ S.ini l~1u~ MJnrtdOC1, ~11~-052tt 

II) 19185 WMI NlfillNl'lQ Co 


