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First Alaba1na 's Sin1plified En1plo):'.ee 
Pensio11 {SEP) is silnply a better way for 
you to provide retire1nent benefits and 
shelter income at the same thne
whetheryou are self-employed or your 
business is a sole proprietorship. a part
nei-ship. or a corporation. our SEP plan 
combines the tax advantages of a Keogh 
with the sin1plidty of an IRA. 

• 
a big tax advantage. All SEP contribu-
tions to your own account and to your 
en~loyees are fully deductible with tax 
defem?d ean1ings, 

No IRS Reporting. 
Our SEP plan requires no IRS reports. mln· 
irnun1 docu111entation, and it's easy to ad
minister You have until April 15 to setup 
a SEP plan. But don't wait that long. Our 

Employers and 
employees benefit. 
Our SEP plan allows you to 
build a generous retire1nent 
fund for yourself and your 
en1ployees. You can con· 
tribute up to 15% of each 
en1ployee·s earnings with 

SEP plan can start malting your 
fi-L plans sin1pler and 
t.1/[J Yes 1 'In. . better right now. 

a maxin1uin of $30,000 
for each employee 
through a SEP plan. 
In addition. you and 
your en1ployees can 
contiibute an addi
tional $2,000 each 
to an IRA. 

Business tax 
advantage. 

l~ti1·el),; IJJt~l·(! u,e,u Pl Sted j 
lf11w,,,.,~ ' an 11 a Fi·r.st 

' • •Ill/(• • 1\1 
,,,,,"-:- aba,na Sep 

l •/1011t• V 
"· 

lifit,,;, -

Our SEP plan gives you n1ore 
than retirement benefits. It gives 
a self-e1nployed person or your business 
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President's Page 

M idw,1y through tho bJr yeill lh 
llw appropriate tlrn<' 10 pm.i~C' 
and acknowledge lh(1 fi!cl thill 

tho m.1)orl1y o( the accomplishment~ ,1nd 
~UlCCGs or our Jssoclatlon I~ due 10 the 
volunteN commille<> work of our 
mrm lwl"h Ip. 

By now e.ic::h of you should have re
ceived 1hc latest edition of the A/abJma 
Bar Dlrcc1ory. Whlle the new format and 
size are more expc•nslvc, both In JJrOduc. 
lion and m.iillng co~b. I hJW rccel-.ro nu• 
memus commMts from Alabilmo lawyers 
praising the book, l!'>p!.'Cl.ill~ I~ larger type 
and layout. Th,inb to committee leaders 
Dorothy Norv.oocl, Brend.1 (milh Stedham 
,mcl Rick Flo.wr) for 1hi~ ( ne work. 

Thc-value of the service 10 the b.ir by 
volunteer attornL~ amount!> to approx· 
lmat<!ly fWO HUNDRED FIFTEFN 
11 IOUSAND DOLLARS ($215,000.00) 
.1nnu,1lly, If these lawyer~ were p;ild a 
modest hourly bill ing rate. The SilC'rlflui 
.1n~ d<'VOllon of commill eP. d1,1I rmon 
.ir1ci nwrnbrr~ allow the bar lo cnrry 011 
ii~ pmw,,m, whll(! keeping h,1r mcr11uc,r. 
~hip co!.t al .t reasonable level. 

SCRUGGS 

As ,1lways, thr Young l<1wyt)r..' St!ction 
I~ 1ull 01 f-'nrrgy ,1nd v1t,1ll1y, C!51,)0clally 
this yeilr undm the ll'Hclcrshlp of Claire 
Black. I had thtc> plc,,~llrl' of .i11cndlng one 
of their rewn1 vxocu1lvc committee 
meeting) ,md WJ!. qullo lmprc~scd wilh 

1..1~1 year'~ committee on compu1crl,.:11ion, chaired by 
11,,rold Spwktl, ll<l', done an outst.rnding 10b In the ~elec-
1ion, lnM.illJtlon .ind programminR o( our new com puter 
system. A~ those o( you who h,1ve be<>n through it know, 
thl' conwl"iion 10 computer cr1n b<• an ex.1spcr,1ung and 
cxpcn~ivc process. Th,mk~ to !hill <:ommlttcc the com
putcri111tlon or lhe b<1r ha~ bt!cn rcl.itfw ly palnlcs~. The 
result Is very lmpres~lve and will continue 10 pay dividends 
In tho future. 

l he Pcrm,incm Code Commission, under 1he palien1 
and c.ircful leadership of Wilbur Silberman. hi'ls been 
plowlng through the ABA',; propow<l mo<l<•I r11le~ of con· 
duct for t1ttorney<,. Their ta5k ,~ without que,1ion 1he la!Jlesl, 
mo\l f<1r-rt'i1Ching 1mdertaking in rect•nl bt1r history. The 
comml~,ion ,s making a word-lJ)'"word .ind lrne-by-l1nc 
rtNh-w of lht! model rult!), comp.iring 1hen1 with the 
Al,1b,1m.i Code.• of Professiom1/ Rcspomlbllity. I am con(i. 
dc1111ha1 when the commission grve~ its report to the board 
or bar (.On1mi~sioners, the new rules governing our con
duct will hovt> been a~ thoroughly rrv iPW{'d ii~ tho~e of 
nny hnr in the country, 

llw ~u,pc t1n<.l tl!)Ult or their WOI k. 
J.inu.iry l, 1987, rnarked .i nt:w ~~tcm of governance for 

lht> Ali1b,1n1.i St.im B.ir. As o( that date, the E>.Pcutive Com· 
miuec or 1hc bJt h.is authority to m.1ke decisions between 
nwl'tmgs of the board o( bar commi~sloner-,. 1\ greater 
degree of contrnuily 1~ a~~urrd by M,HUlu with 1he pras
un1..c on the committee of 1hr past pr<>\ldt<nt t1nd the prc!r
idcnt elect. rhe Executive Commiltoe':. ,ibl'lty to ,1c1 for 
the b;,r Is ,1n absolute nE'CP~\ity in thl~ d,1y o( r,,pidly chang. 
In~ dcmnnds r1nd expeclallorh. 

rht• IWXI prl'~itJer11 or lhO ~lJIC bJr, or <"OUf~C, Will be 
clel"led by i1 mall b.iJl01, and the ,,um brr of bar commis
sioners will be inoeascd by appro,cimatcly ll'n (10); pro
jl'ctlon!. nc,w .ire 1ha1 Birmingham will hilvc> 11" ilddi!lonal 
SI\ 16) commi~sioners, Montgomery two (2), Be,,wmerone 
(1), Tu~euloo~a one (I) ilnrl I luntwillt> 1mc, (I). 

Th<' two mo,1 impomin1 and, fr.1nkly, burc.fonsomc com
m I UPC', of your bM have 10 do with ,idml~~lon to pr.ictlcc. 
The thrPe panel,; of the Chdracter Jnd I ltnths Commllree, 
chtirr,•d rc~i:>cc1lvely by Wand.:i Dcvurc,1ux. James Jerry 
Wood ,111d CJr'Ollnc \i\blb Hind~, mu~1 wade 1hrc,11gh hlrn• 
drcds of ,lppllcatlons per yc.ir. ,1nd the ocllon~ of 1he~e 

M;irch 1987 



pilnel" directly df'lermlnc• 1hc qu.1llty c1nd 
makeup of your h.ir. I wry muc.h JpJJW· 
elate their wrvlcc .ind ck'Clh.:Jtlon. 

The Board or Bar examiners of rhc AIJ· 
bamJ State BJT has J national rC'pu1.1tion 
for 1horough ,1nd f.iir ex.iminJtron, Md 
David BO'yt:I ,1nd hi\ prool'ce~,o,... de,eiw 
all the cR.tdit. l hl' prcpar.1t1on, c1cJm1nl
Wdtlon .ind gr.idinK of 1lw Al.ibuma <.•.,.. 
say portion of the bar t•x.1m ,~ ,1 trt•mcn
dou~ e((ort A number of s1.-uc~ h,wc 
abandoned or subqtnntlatly reduced their 
locali,ed or es5JY bar exam requirement 
and rely entirely or almo~t Pntirt'ly on 1hr 
mulll-statc exi1rn to hCrC'cn arlmi11ce<,. II 
Is a g1e.i1 !>,1ti~F.1trio11 th.ii In thi~ )1,11<·, we 
still have lawyer~ wl llil)H 10 111nkc LI rc,tl 
and substantlt1I i,Jc:rlrlco to prcp1.1rc 1.111d 

administer n loc.:rll7C'ci cxorn, In ~pltc or 
1hc 1r.1uma JS<,ociatcd with It, 

Although nol ,1 prog,,,m o( rhc Al,1, 
bama St11te Bar, I would like 10 con1,1rn1u• 
lilte the Al11b,1m;i Tri;il I awyt>r, ;u,d !heir 
People!'!> L.iw ~1..hool Corn111i11c•e1 ch.iirl'fl 
by Al J. San~onc, for dtwloping one of 
lhc mo~, lnnov,11ive, popular .ind dvk, tl· 
ly responsible p,og';lms I h.1vo ever sccn. 
The People\ L.iw School i~ .11 011cc cdu· 
cational, an C'nho1nce1 o( 1h<' l.1wye,..,• In,, 
;ige, ;ind, furthC'r. ha~ economy of ~kil I, 
all 10 the l!ldc111 tl1<11 ii cle\Crvt'\ 10 lw ,1 

permJncnt progr.im. 
Denni~ Bill~kc illld hb lndll(<•nt DC'

fense Commincc h.i\.\! complctt-d rcc.orn
mendatlons ,ind study on the• ltwl of 
compelenct' of ,1p1,oln1cd cour,.,cl, the 
re~ults of which wl ll be 5<'<.'n In The 
Alabamc1 La1,vyrr in tlw furure. 0<1nnb I\ 
serving his fourth wrm .,~ chL1lrm;in ,ind 
b a n.itlon,tl oxpurl In 1hr flc>ld. 

Fi11L1lly, I wo111 10 prnlsc the rrwrnbe,... 
or the Mnndatory CLC Commls~lor,, p.tsl 
and pre~en1, for rhrir dlllgonco In tho 
even-hilnded r1dmlnl'ilrill lon or 1he CLC 
rules owr the l,1s1 (Ive yeurs. Fourteen 
SIJtl.!~ have ,1doptcd sud, rulC'\ \Iner 
AlobamJ'~ wt!IC! ,1dop1Nl ,md wwrt1I of 
them have p.iuc,ncd lhelr rult·~ .inrl dd 
minlsrratiV(' pollcic~ after lho~t' of the 
Alabama Stille B.:1r. Under the lcJdc~hip 
or Richard I tilrtley, John Scotl ,111d, ,11 prt.'
~cnr, Gdry I tuck;ihy, this prow.im h,1~ 
been ~ucc~!tful dnd wt•ll-devcloped. • 

The A/Jbdmd L,lwy<.•r 

MEET DAVY CROCKETT. 

HIS TITLE: KING OF 
THE WILD FRONTIER! 

But the "W Id fronller'' Is oone now. Guess Davy's tltlo wasn't ctc,ar 
titre. 

u only hl:!'d known obout Mlutulppl vonov rnro. wo oook 011 
ownor;hlp Ololms by dolondlng your ottont·, 11110 ogotn,t on 
chQllenoer,. 

Thon wt'f./ more and more people loo!< 10 MVT to prolecl iholr 
unonclol lronllors, l'lowevor toroe or atnoll lholr roal 0,1010 l!W1)stmen1t 
might bo . Wo hOvo on oxporioncod ,toN or prolosstonolJ who oon 
prQYidopoilllveo11$W911orworkoblooll rnollYO•totltlo 
ond ck>$lng problem,. And we'ro ruuv outomalod to Ft} 
serve you qulcklY ones en1crent1y. 

Protoct vour onenrs root M!OIO 1nvestmen11 with llde 
l~IClnco ftom MVr MOko thorn klno• ol lholl own 
frontiers I 

We need your help 
locating eye-catching, 
colorful covers for 

The Alabama Lawyer. 
Please send 
suggestions, 

photographs, slides 
or transparencies 
to the Lawyer. 

We need vertical, 
clear, original 

artwork. Thanks. 

SAVE 
30-60'Y<> 

USED LAW BOOKS 

We Buy • Sell • n·ade 
11'1·.~1 • /Jru~·rr,, C:0·0/1 • 11.,rr/.smi 

1/1111/11•11• llrmfror • Crtllashan • Others 

Law Book Exc hange 
l' .O. llox 24990 

,llll' k~o11vi11C;:, t•I. 322 4 1-4990 

Fla. (800)824 -4807 

Oulsidc Fla. (800)325-6012 
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Executive Director's Report 

Lawyers and the Legislature 

Lawyers hls1orlcally have been ac
liVI:! In the affairs or government 
and con1rlbu1ed to the foundation 

or our country since its c.iarliest days. For
ty pcrso"s signed the Unltod States Con
stitution; thirteen of those, or 35 percent, 
were lawyers. 

In Alabama, lawyers Ions hnve filled 
po~itlons of leadership from the precinct 
to 1he ~rate Capiwl. Many posiliv e ilC
comi;,lishments have been made by 
the,l! publk ~ervant, ln Yl!drS pa~t-a nd 
In spite of their dlml"lshlng numbers, I 
.1rn confident 1hey will continue In the 
future. 

I confine my comments 10 l;iwyers and 
th P IP.gi~lative clim;ite in Montgomery I 
have observed or worked in for over 20 
years. I genuinely nm concerned aboul 
lhe a nil-lawyer atmosphere thal I see and 
.iboul which you probably have read. I 
hope you are equally concerned bocausQ 
your state bar flecds your help In stcn1• 
ming this tide l,y working with your leg
isl;,tors " back home." 

That person who would oppose nn is• 
sue Jus1 because ll Is '';i h1wyer's bill " 
w()uld be less likely to do so If his neigh
bor, c:lty attorney or P.T.A. member 
"lawycr-frlentl" look the time to ar
llculate his or her ~entlments on rhe 
ls~ue. Your legislator most probably Is 
Lhinklng of "o ther" lawyers I( he 0 1 she 
Is caught up In so,called antl•lawyer sen• 
ti ment. Bellevl' me-s uch ~entiment is 
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prCc?Sl:!ntly at a11 c1ll•time high In 
Montgomery. 

The current speaker o( tho Georgia 
1-iouso of Represenlatlves, a lawyer, re, 
contly wrote to that bar on the subject 
of lawyer•legislators. He sold: 

••t flrm ly ,1dhere w Uw prt'ml se that 
If we :is lawye~ ~e'Ve our cllenl~ to the 
best or our abilities, treat our clients as 
wo would like to b~ trcall'd and In l!Cn
l'r,11 'be uur..elves' we won 't huve to 
wo,ry nbol)t any ~()-coiled ,)1111-lawyor 
sentiment ." 
Mr. Speaker Murphy reviewed 1he fac

tors reducing the number or lawyers wil l
ing to seek legislative office. They in· 
eluded J practice of law that now is more 
Involved, as well as the .imounl of time 
legislative $ervkl:! takes from a practice. 
tnflatltln and the eost of runnl" g Mei~ 
practice, In addition to the general costs 
of g<.?ulng clocted, have hau J negalive 
lmpnct on the number or lnwyer-leglsfa. 
tors. Finally, he cites the ominous silua· 
tlon Involving potentiol, perceived 11ncJ 
real conflicting interests. 

Given 1hi~ increased anti-lawyer sentl
mcnl In the legislativt;? envlrcinmcnl and 
lhl! dl!dining lawyer-lel!islator popula
tlo,i, II I!> goi,,g lo bi:! lncmaslngly dlfO
cult to be sure our views on whal is in 
the public Interest-a nd, yes, what Is in 
our professional interest- are accorded 
;:i folr henrlng. YOU ore the key, If we 
arr ro conlinue 10 fulfi ll our hi~toric role 
in the governmental processes. 

HAMNER 

I would be ~urprls<.!d H you do not en• 
Joy mow than a nodding acquaintance 
wllh one or more o( your county's legls
lollvc delegation members. You pro· 
bably were a~ked 10 con1ribl1te 10 a cam
paign or two. Do no1 be taken for 
granted- you h11ve constiluent right(,, 
too! When (:allecJ upon by your loc;;il bar 
association, your bar c:ornmissiOnl!r or a 
comr'nllll!fl or secllon 6f the ~tatl! bM .11,d 
bar leadership, I urge you 10 be prepared 
to do some real " homework." Thal Is 
whorc tho grndo will be made. 

Lawyers arc uniquely qualified to 
make posilivc conrributions to the 
legislative process. Let us no1 be sub
Jecte('.l to a defoull judgment. • 

- Reginald T. Hamner 
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(The views expressed hM 1 art• those of 
the author ond not necC!ssarl/y lh O:.I} of 
the bar, /(.~ nffii::rm or members.) 

Dear Editor: 

~esponding to Jim North'~ 11Pr1:?sident's 
Page" c1rticle in The Alabama uiwyor last 
May, and because the legisli.lture Is ex
pected to t;ike tir the issue o( " rorr re
form" again durlni, its llpcomlng session, 
I subrnit a few thoughts on the ~ubJcct. 

Oesplte Mr. North's assertions, there Is 
no single cnuse motivating efforts to 
change the tort repnratlons system; the 
finger c.innot be pointed solt'!ly at rhfl in
suronce Industry. The crisis, i( there be 
one, Is not solely an lnsul'ilnce ct•lsls. 

Jin, condemns the insumnce Industry 
for "compctlt)S frantically for premium 
dolli.lrs when lntore~, rnte5 were 111 his
tori c highs;' by charging lower premium~ 
when investment returns pc11nitted ir ;ii,d 
then rai~ing premiums when they did 
nor. Thi$ argues th~t insurers should haw 
co11~plred to keep premiums high and 
re.ip wil)dfall profits from high Interest 
rates. 

To blame lnsurcn, for high pren1ilm1s 
and limited avall.1bllity h, akin to 
shooting the messenger. lrisurc1nc:1:1 prem• 
lurn~ and avall;ihi lity are n r'cficctlon of 
risks and Investment returns. As Jim 
points out, Insure~ are competitive. If 
risks could be profltr1hly underwritten, or 
al lower premiums. they would. Jim foils 
to ilccount for the fact that, for lhe post 
ten ye;irs, verdicts have lncmasl'!d at an 
dVer11ge of 15.23 percent .innually. Many 
of the large$! Increases In verdict!> coin
cide with the highest lncrei.lses ln the 
consumer price Index. Jury verdicts, be· 
ginning in 1979, ro~e dramatically, j lm1p. 
Ing from i1 6.5 pol'cenl lncrea~e in l978 
lo 30.49 percent In 1981. In 19133, the rate 
<>f incre/lse began to decline, going from 
27.54 percent 10 12.24 percent for p;irt 
o( 1985. 

Thcuc ls a popular porcep1lon that In
surance premiums and .wallabillty uo re• 
nect loss exposure and, as Jim observes, 
that the tort repa1ntlons syi;tem ~houlcl be 
re-evaluated anti, many ~.iy, rt!vised, Lo 

lower the loss exposure and, prc~utnably, 

The Alaliama l.awyer 

insurJnce pl'emlums, and make Insur
once more readily av;iiloble. I .igree with 
Jim In hi~ observatior, 1h;it the b;ir ~hould 
l>o In th(! forefront of any study or revl
slo11 or 1he tort system. Obviou~ly law}'l;!rs 
are more concerned and have nioru 
knowledge of the tort system th.in .iny 
other group of citl 1ens. If we leuve the 
project to others. we 11re likely to Ond th.:il 
the baby has berm thrown out with the 
bath water and the house burned to rid 
It or tl'!rmill.!S .. . . 

Jim No,th's asso,tlon th,H " It I~ well 
documented that Insurance rates have 
not come clown In state~ adoptl11g ' tort 
reform"' is unsubst.:intlatcd, in his piece 
.ind in far;t, In many "tort rerorm" jurlsdlc· 
tlon~ the "reform" hils been mor P rns
metlc than rc,11, offsclllng one measure 
with ;mother of opposite effect. In mo~t 
It ls too early to conclude what the resull 
wil l be. However, tlic Institute for Civi l 
Ju~tice repo11s th;,it f'arcfLllly drawn "ton 
rl:!form" me11sures have appnrently low
ered medical rnalpmctice premiw11s. No 
reason 1~ t?Vident why slmllnr results 
would nut be obta1nen in other nreas. 

In principal, and In practice over most 
of its several centuries, our tort sy~tl!m Is 
1he bes1 yet devised fot the retl resb uf 
wrongful Injury and damnge, Public ac
c:eptm,c.:e ht1s supported it, because It .ip• 
pealed to most people a!\ being basical
ly f.:ilr ,rnd stmslble. But there is now 
undeniable pressure for adjustmen1s, ilnd 
I am convinced that lnlranslgence i~ the 
road to disaster for Ub Ir) the litigation bar. 

Somr of us contend that compa1atlvc 
Mgligence would be a11 Improvement in 
our tort system, ;ind lha1 extension or the 

Please send your editorial~ 
and letters to: 

The Al abama Lawyer 
P.O. Box 4156 

Mont gomery, AL 36101 

Your opini ons on subjects of 
int erest to other Alabama Lawyers 

arc always welcomed. 

Editorials 
one-year period of Ii ml talion was .in Im
provement. "Improvement" posslbllltl es 
surely are not confined ro me;islires ct1I• 
c:ulatud to faci litate plaintiffs' rernwri e~, 
or to enhanc:I! them. 1 he populrir percep
tlOl'I Is clearly that the systf:!m ls out of 
bal.incc. We lawyers in litigt11ion had best 
involve ourselves In rcad]u!llng that bal
trn(e before it is thrown out o( ki lter In 
another direction ,incl/or we are removed 
from 11. 

Sincerely yourb1 

Patrick W. Richardson 
Huntsvfllc, AL 
Jan1111ry 15, 1987 

Dear Editor: 

I read the ecll torial by Mr. J. Etlward 
rhorn1on wi th much Interest, hnvlng c:x
perlenc:P.d thP 5ame situatlofls lri the 
Army. 

Tucl11y I rear! the counter·editorial by 
Ms. Lindsey R. Grdvlee. To the mosr, 
co~uol observer, ll appear.. lhal Ms, 
Gmvlre missed the point of Mr. Thorn
ton's editorial. Simply put, I viewed his 
editorial as II commenti.liy 011 attorneys, 
not S(!Cretnries. I suggest 1ha1 most ot
torneys have encountered, to varying 
degree~, rhi.! frustrntlon described by Mr. 
Thornton, ,1nd as 11 result, read his 
edltorl,11 In the sr1me win as I. 

It appears that Ms. Gr.ivh!!:! may now 
work for .ittorneys not Included In Mr. 
Thornton's editoriJI, but appnrcntly i~ ~til l 
defensive about her former employer~. 

Cert(linly she Is correct in a~sertlng th.it 
(ecrcradcs ~hm1ldtlr most of the blt1nw 
who11 working for an attorney matching 
the descript ion In Mr. Thornton's 
editorial. 

Tha11k you fur your time. 

John R. Stewart, Jr. 
Major, ludgc Advocate General's Corps 
U.S. Army 
January 20, 1987 
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About Members, Among Firms 
ABOUT MEMBERS 

Mari on Spina i:; plea~ed to 
announce his association wi1h the 
firm of Kim, Chang & we In 1he 
praclicl! of ln1erndtlonal l~w. Offices 
a1e located a1 the h;1ornatlonc1l lnsur
ance Building, 8th floo,1 120, 5-ka, 
Nomdacmun-ro, Chung-ku, Seou I 
100, Koreo. rhone 82·2·777-9061. 

• 
Grady 0. Lanier, 111, formerly the 

Covington County dlst1'1ct a1tomcy1 

announces the opening of his office 
at 5 Court Square, Andalusia, Ala
bama 36420. Phone (205) 222-1158. 

• 
Lauren L. Becker .innourice~ her 

association with tho flrrn of Marlin, 
Cavan & Anderson, P.C., 1140 Mon• 
arrh Plaza, 3414 Peachtree Roacl, N.E., 
Atlanta, GElorgi;, 30326. Phone (404) 
.231-9800. 

• 
J. Richard Duke announces the 

opening of his ornce 01 500 Bank for 
Savings Building, Birmlnghr1m1 Ala
bama 35203. Phone (205) 328·2200. 

• 
Barry A. Frlcdmiln ,rnnounces the 

relocatton of his o((lces to 115 South 
Penrborn Street, F.ast Church Street 
I 11$\0ric District, Mobi le, Alabama 
36620. Phone (205) 432-2660. 

• 
H. Jere Armstrong has been 

appointed 11s a United Stales Immi
gration Judge and Assistant Chief Im· 
migrat ion Judge. A native o( Dothan, 
Arm~irong was c;ounsel to the chief 
ltnniigration Judge prior tr> hir, np
polntn,ont. I lo now reside~ in AnnAn
dalc, Virginia, with hb wife ,md two 
daughters. 

• 
Thad Yancey, Jr., nnnounces the 

relocc1tion o( hb office 10 114 Will him~ 
Street, Troy, Alabama 36081-1912. 
Phone (205) 566-3400 • 

• 

Joseph G, Gamble, Jr., formerly 
~ec;(et11ry nnd as~iSttllit geneml coUn· 
Sl.'11 (or iorchmark Corpora(ion, an
nounce~ the opening of his office al 
Sultll 100, 2120 16th Avenue, South, 
Birmingham, Alautlmi;t 35205. ~hone 
(205) 933-1065. 

• 
Michael F. Terry announces 1hc re

location o( his office lO 116 Lee Street, 
N.t;., Oecc1tur, Alabc1mn 35601. Phone 
(205) 351-1911. 

• 
LeAnne Estes Bonner Announces 

the opening c>f her or(lce at 502 14th 
Sheet, Phenix City, Alabama; tho ,,,ail· 
ins oddr·ess is P. O. Box 1369, f' henlx 
City, Alabama 36868·1369. rhone 
(205) 297-647R. 

• 
Ernest N, Blasingame, Jr., announc-

11s the relo~-ation of his office to 206 
Souih Pinc S1ree1, Suite 203, P.O. Box 
1402, Florc11ce, Alabama 35631. 
Phone (205) 764-1224. Ht! prcviou~ly 
w.is a member o( the law Orm o( Pons, 
Youns, B1il5I ng;imc & Putnarn, Flo• 
rence, Alabama. 

• 
Carol J. Milli can announces that 

she has t hanged the !ora tion of her 
law office from Birmingham, Ala
ban1a1 to 115 Main Slt'l!Ot, E., P.O. Box 
1025, Ral11svllle, Alabama 35986. 
Phone (205) 638·4453. 

• 
JOSC:!ph W. Walker announces the 

opening of hi~ prnctlce a1 960 Eas1 An
drews Avenuc,i1 J>.O. 13ox 1487, Ozmk, 
Alabamc1 36360. Phone (205) 774-
5533. 

AMONG FIRMS 
Martinson & Beason announce the 

associntion of Chnrles Hooper, former 
11~~1~1an1 dlslricl 11ltomey, with offices 
dt 115 North Side Sciuare, Huntsville, 
Alabama 35801. Phone (205) 533-1666. 

• 

The law firm of John T. Moore
srnhh, P.C., Is pleased to announce 
1hat Sheryl Tat<1r Oacso, formerly leg;il 
counsel for Providence I lospltal, ha~ 
become of coun~el to the firm, with 
offic;es i;lt 2970 Cottage Hill Road, 
Suiw 158, Mobile, Alabama 36606. 
Phone (205} 479-0953. 

• 
Cassady, fuller & Marsh an• 

nounce thr1t Mark I;. Fuller has be
come a partner of the firm, with of. 
fices at 203 Easl Lee, P.O. Dmwer 780, 
Enterprise, Alabam11 3633(). Phone 
(205) 347-2626. 

• 
Kevin Tcnguc and John Zingart:!111 

nnnouncc the formation of a portncr
ship under the name Teague and 
Zingarelli , with offices located at 2128 
6th Ave., S.E., Suite 509, Oecalllr, Alil• 
b;imn 35601. Phone (205) 350·1264. 

• 
Balch & Bingham, CJf Birmingham 

o:1nd Montgomery, Alabama, an
nounce that William H. Sattorfiold, 
formerly general counsel of the Fcd
er.:il Energy Regulatory Commlsslor, 
and deputy solicitor (or the U.S. De· 
partment of the Interior, hus joined the 
firm 115 r1 pnrtner. Phone (205) 251· 
8100 (131 rminghr1rn) and (205) 834· 
6500 (Montgomery), 

• 
The law Orm o( Lyons, Plp~s & Cook 

announces that Oby T. Rogers and 
Caroline L. C. McCarthy hove 
bPcome associated wlth the Orm, with 
offices il l 2 North Royal Stree1, P.O. 
Box 2727, Mobile, Alabama 36652. 
Phone (205) 4:12-4481. 

• 
The m!:!mb1:ns of the firm of Miller, 

Hamilton, Snider & Odom announce 
that Richard P. Woods, Lester M. 
Bridgeman and Louis T. Urbonczyk 
have become partners of lhe firm, i.1ncl 
Joseph R. Sullivan and Thomas P. 
Oldweiler h11ve become il'i50ciatPd 
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with the firm. Abo, the WJ~hinl!lton, 
D.C., firm of Bridgeman & Urbancryk 
hc1~ merged with Miller, Hamilton, 
Snider & Odom. Mobile offices ore 
locJtcd dl 254-25& Str1tP StieE'l, 16603. 
Phone (205) 432·1414. 

• Thr lilw Orm of Loggins & l.t.>ggins 
announces the closing of their office~ 
In Opp, Alalmmo, ns of J.inuary 15, 
1987. Timothy D. Loggins hns ncccptccl 
n posi tlon as srr1(( atlo rnPy with Ala· 
bam.i Electri c: Cooperiltlve, Inc., in 
And,th.1~1a, A abanlcl, ,ind Eugenia l . 
Loggins h.o been clcctl'd district ill• 
torney for the 22nrl Judicial Circuit, 
Covlniton County. 

• 
Steven D. Tipler ,announce~ the 

ils~oc:lcltlon or Michael S. Herr ing and 
the r('locatlon of hi\ offlres to the 8th 
floor, F.uley Building. 1929 Third 
AVt'nue, N., Birmingh,1m, Alabama 
35203. Phone (205) JlB-6800. 

• 
rhe firm of Floyd, Keener & 

Cusimano anno1111ces lh;:il lames E. 
Hedgspcth has lefl 1hr firm to !>DrW 
.,~ Etowdh County district illtomey and 
tlMt Mary Ann Stackhouse h,1~ 
hffome as~oclcltcd with the firm. The 
llrm rMme has~c,, <.hJt18L>d to Flnyd, 
Keener, Cu_similno & Roberts with 
offi('E!\ al 816 Chelltnul SlrCl.lt, Gad,;
don, Al;tbama 35999·2701. PhC:>ne 
(205) 547-6328. 

• 
Phelps, Owen\ , Jenkins, Gibson & 

Fowler an11ow1<.ui. thl' ,w;od<1tion o( 
Susie T. Carver and tht.• rt•lo~ation o( 
the flrm to 1201 Gtc<m~boro Avenue, 
l~O. Drawer 20, TuscJloo~.,. A labama 
M502·0848. Phone 1205) 345-5100. 

• 
l h11 litw firm of Colel,eck & Vat~ 

,mnounces that J. Wil~on Mitchell ha~ 
bl'com<! a membt>r of the Orm, which 
will continue the pr,lC'tke or law un
der the new name o( Coll'hl.'ck, Yiltes 
& Mitchell. Office) ,,re loc..ited at 
Still<• JOO. Flr5t Fcder.:il Bullc.Jlt,g, Plor· 
once, Alab,1ma 356'\Q, Phone (205) 
764-0582. 

• The law firm of Blackburn and MJ· 

r/w A/;Jh,,mi1 lawyer 

lonr y announces 1hat Lynn Bell 
Schuppert and Kenneth M. Schup· 
1>crl, Jr., h .. we bec:ume mrml>ers of the 
(lrrn, wl[h offices ar 802 1-1.-u,k Street, 
P.O. Hox 1469, Decatur, Alabama 
15602 Phone (205) 353-7826. 

• H,md, Arendall, Bedsole, Greaves 
& John,ton, 30th Floor, I 11~1 National 
13,rnk Bldg., Mobile, AlobJmo, an
nounce~ that T. Brw;c McGowln and 
Orrin K. Ames, Ill, h,wo bC'comc 
mefl'll){I/) or th<! firm, 

• Roger C. Appe ll, James S. Oster, J. 
Edmund Odum, Jr., illltl Tom F. Young, 
Jr., ,mnounce the rploc.itio11 of lht.!lr 
ofnccs 10 the Le<1ry RcdLI~ Building, 
2122 rlr~I Aven11e1 N., Bl1mlngh,1m1 

Alctb,1111,1 35203. 

• 
Prince, McGuire & Coo!Jlcr, P.C., 

,mnounce~ that Jon M. Turner, Jr., and 
R. Sh,m P.idcn h.ivt. l>e<.ome ilSSO• 

ciatPs in the Orm. with offl<.t>~ ill 2500 
6th StrC'et, Tuscaloo~a, Alabama 
15401. !'hone (205) 34 , -1105. 

• 
Rosen, Harwood, Cook & Sledgc, 

P.A., ttnnounces lhilt C. Barton Adcox 
h.:is become a sh.1reholdN-t>n,plnyee, 
p(il'Ctlw Junuary I, 1987, and 1h111 

Kathryn McCullough H.irwood Is a 
nt'W o~socl;ite. ornccs J I (! IOCilll:'d a t 

1020 1 urlPen Wallace 13ouluvarcl, N., 
P.O. Box 2727, Tu~caloo!t..i, Alaboma 
J5403. Phone (205) MS-5440 . 

• 
Bolt , l!,om, Jackson & Bailey, P.C., 

unnounu·~ that Thomils H. Young has 
bcconw a p,u'incr In thC' nrm, ilnd 
Thom.1s 8. Richnrdson h,1\ Joined 1he 
firm <1~ /'Ill associate, wi th office, Rt 

822 I e!l(hton Averiue. P.O. Bo>. 206&, 
Annl\ton, Al.-ibamJ 36202. rhone 
(205) 237-'1641. 

• 
Th«.• l,lW Orm of Tanner & Guin, P.C., 

,1rtnou1icc~ that Bruce P. E1y :incl Kim 
lnyram Lnry h,wc bt?como rncmbers 
o( llw firm, cffcclivc Ji111u.iry 1. 1907, 
,mcl 1h.1t the firm wi ll now bl• known 
a\ To1nner1 Guin, Ely & Lary, P.C. 
Office~ ,,re ill Suite 7CO, C.Jµllol Park 
Ccritor, 2711 Univer.;lty BoulL'V,11tl, 

luscaloo~,1, Alab.1ma 35401. Phone 
(.lOS) .349-4300. 

• 
rhc• low firms of Brantley & 

Calhoun ,,nd Clower & W,llkins 
announce the merger of the firm) 
under tlw ndme of Calhoun, Watkin 
& Clower. Rich,1rd F. Calhoun, Keith 
W,1tklns .ind James G. Clower .-ire 
partner~ lr1 thc nrn, , with offi<:c~ locm
ed ,11 l04 South B,undlclijc Sm:t•I, Troy. 
Alnbr1ma 36081, Phone (205) 56(,. 
0424. 

• 
Crownover & Black annount<"i lh;il 

Cindy S. w.,id ha!> become ,1n ,1,,od
c1lr.' o( thE' nrm, wi th ofOcc~ ~t 2600 
7th Street, P.O. Rox 2507, Tu~c.1loosr1, 
Al<1bnmo 35403. Phone (205) 349. 
1727 . 

• 
The l,1w Orm o( Schoel, Ogle ,ind 

Benton announces that DouKlas J. 
Cenleno has become a p.:1rtnc•1 m thc 
firm. I h~ nrm ,,lso annount"(l~ tlMI 
Edgar C. Gentle, Ill , formerly 
associ:itccl with the law o(rkt• of Jnn,es 
L. North, has become J partner In lh1c1 
firm. Offices arc located at lhlrd Flo()r 
W,111\ Building. 2008 Third Awnur, 
N., Birmingham, Alabam., 35:.!0.3. 
Phonl' (.!05) 324·4893. 

• 
Jomes W. Webb, Robert B. Crump· 

ton, Jr., ,inc-I Thomas C. McGregor, 
formerly of Wc-hb, Cru,11µ1011 & M,
Grt!gor; Robert E. Sasser and lohn T . 
Allt.>y, Jr., formerly of Jone~, Mutr.iy 
,lnd Strwc1rt1 P.C.; and Jame~ E. Davis, 
formerly of Alar, Campbell & A1or, 
announce the forma tion of n partner· 
ship for the general prucllni tif law, 
undC'r th(• llfllllt! Webb, Crumpton, 
McGrej!Or, Sas~cr, Davis & Alley, and 
that Dorothy Wolls Littl eton, former 
law clerk 10 United St,ltc, DiW1t1 
Judge Truman M. Hobhs, hil\ h•'<"ome 
as~oci,llt!<.l w,th the firm. Offices arc
located ;it 106 Commerce Strert, 
Monlgonwry, Al.ib<1ma 361011, Phone 
(205) 82 ! •2250, 

• Efft•cliw Decl'mber 31, 1986, the 
lclW firm of A7"ilr, Campbell & A,ar 
w,b dlS!>Olvt-'<.f. Woodley C. Campbell 
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anrf W. Clark Campboll1 Jr.1 annou1ice 
lhe formalion of Campbell & Camp
bl!II, attorneys at law, and the reloca-
1 ion of their offices to 25 Wr1shlngton 
Avenue, Sult11 201, P.O. Box 5018, 
Montgomery, Alabama 36i03. Phone 
(205) 2fi2-0232. 

• The law firrn of Farmer & Farmer, 
P.A., announces thar W. Davis Mil · 
lone, Ill , has becohle an J~sociatc of 
the firm. Offices afa located at 112 
we~, Troy S1rcct1 Doth,:m, Alaboma 
36303. Phone (205) 794·8596, 

• Maynard, Cooper, Frierson & Calti, 
P.C. announces that Debort.1h J. Long, 
Frank D. McPhillips ahd Malbcth J. 
Porter have bcc:omc parrners with the 
nrm. Offices arc located ot 1200 W.:nts 
Building, Birmingham, Alabama 
35203. Phone (205) 252-2889. 

Wedo more 
than print the law

we put it 
into perspective ... 

... both In our law bookt and our 
computer data service 

Wha1hor 11'1 /\LA, 11m Jur. uses, L Ed- or veRALEX'", 
our i,1w aomputor 111latod lnform11Uor1 rnt,lavnl 1y1tom 
- your roabttroh will go l11l11 and more alllolanlly wlln 
Lowyo11 Co-op In your library 

Our !t1w book, nnd our aomrni10, rooonrnh oervli;;a "'U 
modo lo muh wllh eeon 01har and your nt1t1d1 Lai your 
LCP •oµro,1•1lt livo 1how you whill't po11lblo fflld ,11ord· 
•bte 1,, l•Q•I •o•i)•IC" 

He,o Wllftl ,11. ~CPT01n1 Cllunl•!ltrvl" Llb,nry• flllOII 
ltlg Al, bMlln OIION10\I, 
LCP loeallu~ boo~• for Al•bam1; 

Al•b11m11 Pntt,, rn Jurr lnat,ucuan• - Clvll 
lt1L'll l-1.1ndbao>. flt r A ati1Mii Li WY•r l 
LOP natlo n1t book11 
Ml JUI 2d usca ~: ~~~ ~t::Ji:r,., ~=:: ::::~;:' ::.~~tr!1:. 

Pu,eUe,t toun, rfdt 11I Prt:H:octu,11, l Cd 
Arn Jur PrOOf of f.li61• btn 11n,1p1ey ft41nk.-. l Q 
~m Jur iHt11 lmrnl<r1•1IOl'I L•w Stivl(lt 
nLll 8) 6ftlll 90elll 8....,lfly llw ... P,tall« ~.~/:!~~,, ~m,,!<1111 L•w ot P1ouuc1, ll•o•11w :,,q 

Contact your LCP ropro1ontotlvo: 
O•n lrAI Alab1m• Ho1lf'\WHI Al•h.am• ftu1111II CoUt,I,' 
1J111n Rrx>k• r.~w,111 t fliektN\0<1 JoMn C11rolf 
(20&1871-M<8 (015) roo•21Jll'l (20518:ti 0184 

lovl~ Al•~•m• Jl<lt>• t Dt Kt f~ 
eo oo,o•n counlrt, 
l~Ollj llli2·11711-1 Ann~y Klnu 1404) :!fl2.ti1~5 

• 1111 TH! LAWYEIIS CO•OPEAATfVI PUnl&HINO llO, 
I\Qoodua10uolc~1u. tlorho 101,N~w\lifi r,nq , 

1.Cp 
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-NO TICE
Administrative Law Reports 

In September 1983, the Alabama 
Rt1v(!11Uc Dcpd1 Lment organized an Ad· 
mfnlstrallvc Llw Division to comply with 
\he provisions of the Alabama Admlnl
stmtlve Procedure AI:t, Code of AliJbama 
197S §41-22-1 et sf!q. Thia! stated purpose 
of the Adminbtratlw Procf!durc Act Is "to 
provide a minimum procedural code for 
1hu operation or all s1ate 11gencles when 
they take action i:l(fectlng the rights and 
duties of the public:' 

To occompllsh thnt goal, the Admini
strative I aw Plvi sion pr'OVide~ all parties 
who would be directly affected by any 
propu~t!d <1Ctlon o( tho Revenue Depill'l · 
ment .in opportunity to be hcorcl i:ll.:, for• 
mal, cor1tested case hearing befor·e on 
i,npc1rtlal administrative l.1w judge. Soicl 
proceedings encompass disputed prelim
inary assessments; contested refund p!!ti
tion~; the gr,1nling, renewal or revocation 
of I icenses, cert I rlcatl!$ of til lu, etc.; anu 
declaratory rulinis on Lhe! appllcabfllty 
of regulations ,rnd SlJlUtes. 

The purpose of the Administrative Lnw 
Reports is to provide all interested par• 
ties with a sL1bstantive summary of the 
focts and conclusions of low involved in 
earh case of interest decided by thE! Ad
mlnlstrotlve Law Division. f'ubllcatlon of 
lhe ded $ion lt~elf h, prohibit ed by tht! 
co,;fld<rntiallly stalutilll contained In tho 
revenue code. For rcfc1oncc purposes, a 
key word diges1 and st.nuto1y index hos 
been developed 10 allow the reader to 
easily find ond research cases involving 
a particular topic or sv1tute. Applic,1ble 
federal and Alabama ,1ppellate court 
authoriti es are included with t!aCh case. 

The Administrative Law Reports are 
published by the Admini~trative L;tw Di
vi~iQn of the ~evenue Department and 
may be obtained by writin g Bill Thomp
son, Chief Administrative law Judge, 219 
Administrative Building, Montgomery, 
Alabama 36130. An initial charge of $15 
must accompany your order. Each sub
sequen1 monthly report will be Issued 
without extra charge. • 

Committees 
Alabama State Bar Model 

Mediation Program Available 
The Alr1bam11 State Bar has n,.idc ,wall• 

able tJ model 11'1t!dl<1tion program. It ls a 
public: service project endorsed by the 
board of bar commissioners on April 19, 
1985, dcwcloped by the Task Force on Al
ternative Methods o( Dispute Resolutlori 
ond operaled by local bar assoda1ions In 
cooperation with city and county court~. 

The program offer.; citlz(!11s of Alabama 
a voluntary alternative hearing process, 
outside normal court procedures. 
Through such hearings, interpersonal 
disputes that might otherwisP dew.lop In· 
to c:riminal or civil cour1 ca~e~ may be 
ro~olvtld. 

Court personnel semen possible pnr> 
tidpanls, and licensed attorneys who .:ire 
members of the p.1rticlp,11ing local bar 
11~soclatlon~ soM! as mediators. Referrals 
are rnadc through various sources, e.g. ci
ty .Jttorneys: district 11norneys' and court 
clerks' offices, police and ~herlffs' d(!part
ments and ~oci;il servlt:t! a\!encies. 
Citi ie n~ <1IS0 may conic directly to the 
program. 

The model (or the stale bor program 
was the Birmingham Dispute Settlement 
System begun In 1982 hy Judgl:! T. M. 
Smallwood, with the as~ist.lnce of local 
attorneys. Judge Smallwood started the 
nrogmm to assisl wlih a heavy mu11lclpal 
court caseload. About 1,000 cases have 
been heard and 92 percent have been 
deemed successful. 

Members of the state b.:ir task force 
have been authorl1.ecl to assist any local 
b11r interested in starting n mediation pro
gr<1m. Question~ mi;ly be ;.insw(!red and 
speakers oblalned by cc1lllng Rodney J. 
Max at 328·5760 or William D. Wisc al 
226·629ll. Coples of 1ho plan ore ;wnila· 
ble fron, the stnte bar, P, O. Box 671, Mont· 
gomery, AL 36101. 

This report was prepnred by task force 
member Will/am D. Wise, a 1978 Ala
bc1ma S1aw Bar admluac ,rnd an actorncy 
In prlvdLe prdct/cc In 8/rmlngh;:im, Wise 
;:misted Judge Smallwood in developlns 
the Birmingham program. 
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Riding the Circuits 
B,,ldwi n Counly Bar Associa tion 

On Friday. November 21, 198(;, tht! Al;il')am,1 Supremt> Court 
held court rur the fir~, time In lt!t hbtory In Balclwln County. 
Tlw court ~<>sslon WJS jolnrly sponsored uy thL• 13aldwin Coun
ty lldr A,~oci,1tlnn, the Baldwin County Commb~lon, the Bay 
Minette Ch,1mber of Commerce .:ind F.:iulknN St.ill.! Junior Col-
11.!gl•. Approxlmatt'ly 2,000 people attended tlw ~cs~lon 

Allomey .inci Chamber of Commcrcl• Prc!t1dl'nt Allan R. 
Ch,1~on w,,., the coordinator of the vlsh, and .i rect•ptlon and 
, Iver tour were klven in honor of the ju,tic:cs and tholr ~pouscs, 
with ,1llorncys Daniel B:;ickburn and Moll ie )nhn&ton helping 
orgirnl.tc th<·~(c.' l!Vents. 

Or,11 orgilll1f'11t!t wcm he.ird in one civil Cil~L' Jt'ld ont• crimlnc1I 
c;.<1s1: with Baldwin County attornL,ys !Job Wills, Tolbort Brc:1nlll!y, 
Sa1ll Cro,by ilnd D,1n 81,lCkburn pr,N•ntlng or.ti argwnc,11!, In 
the civil c,1\e; Mohile o1norney U11da l'tmy o1ncl A~~i~tant Altorncy 
Gener.ii Ct•('II Brindle presented or.ii .1,gurncn1~ in the criminal 
CilSC. 

The 0Jldwln County Bar A\~Ocfotlon, throu&h bar Presldem 
Madon Wynne, 5ecretary-1r~.iwrer Mollir )ohn~ton and at• 
torncys Greg Jones and Sam Crobby, ho~tL•d ,in Arpell,ue Ad, 
voc,1cy Seminar pre~cntcd by Ju~tlco~ Rltl,.ird L. Jone~ 11ncl J. 
Gorman J louston, J, .• JS part of the Co1itl11uing Legal Educ:.ition 
Progr,1rn. 

(left to r/Rht} Bay MinPtte Chamber of Commerr:l' Presldl'nt Allan 
CIM,on, A/ab,1m,1 Supreme Court Chief Jmtlc<! C C. Torbert, pro-
1,att' fudge H.llly D'Olive and manc1yer, .Scott Pc1pcr Comr11ny, 
Wor,c/1.inds Southern Operation.~. Tom K<>llcy- photu co urtesy 
The Bnldwln Tlmes 

-NOTICE-
Attorneys Filing Chapter 13 Cases in 

Birmingham Division 
of the Bankrupt cy Court 

Bc,ginnlng MARCH 1, 198 7, debtor s must 
begin payments within 30 days from the 
filing of d ca~e. Payment may be made di
rectly to the standing trustee or by payroll 
dedu ction , I( requested. Failure 10 make 
p{lymcnt as proposed will be grounds for 
denial of confirmation and/or dism,~sal of 
the case. 

William E. Johnson, Jr. 
Bankruptcy Judge 
January 7, 1987 

THE ALABAMA BAA INSTITUTC FOR 
CONTINUING LEGAL EDUCATION 

presents 

THE 27TH ANNUAL SOUTHEASTERN TAX INSTITUTE 

June 4, 5, 6, 1987 
Marriott's Grand Hotel, Point Clear, Alabama 

Thls Institute will feature three notionally-known 
tax experts. They wilt conduct ln,depth workshops 
on the subjects of Corporate Taxation, Real Estate 
Taxation and Estate PIE1nnlng. 

Approved for 12.0 Alabama MCLE credit hours. 
CLE credit applied for In Florida, Mississippi & 
Georgie. 

For more Information contact Alabama Bar ln
slltute for Continulng Legal Education, P.O. Box CL, 
Tuscaloosa, AL 35487. (206) 348-6230. 
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Bar Briefs 

Judge Wright retires 
Judge' L. Charles Wright fCtired Jonu;iry 

19 ,l(tcr ~orvlng 011 the Alabama Court of 
Clvll Appeals ~l"lce 1969; for <ilmosl 15 
of tho~c Y<',m, he wa~ pre~idlng )udg<'. 

judw: Wright wa~ born in C1ow,1h 
County M.:iy M, 1922, and is a gr.idu,111' of 
Etowt1h County I tlgh School and Auburn 
Unlvtm,lly, t1nd rccc,VC<l his law degree 
from the Un,vcr~ity of Alabama In 1948. 
I le served In lhc United Slates Navy from 
1943·1946 .;nd is J commilncler, USNR, 
(Rel.). Wright r,r.icliC'ed l.iw In Cad~clun 
Iron, 1948 t<> 1955 11ntl 1963 10 1969, i"l.rid 
w.,s drC'UII hollc:llor, Sixteenth Judlda l 
Circuit, from 1955 to 1963. I Ii! was cluCI· 
~·d .,~ ,l ,1.1w rcpr'c~cn1a1lve frorn EtowClh 
County and ~erwd from 1967·69. 

Judge Wright is a member or Farrah 
Order of Jurl\prudence, Phi Alphil Delt,1 
Legal F@tl'rn11y, the Alabama and Amer
ic11n B.ir As~oda1ions and the vrw. I le 
,crwd .i, i,r11sldunt of th«.! Etow.ih Coun 
Ly Bt1r lr1 1954, und is a ,r1e111ber o( the 
B.1ptb1 Church. f It! married Maxlno Mc
Clendo11 in 1944 .,nd they h,wr thrPP 
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children, L. Charles Wright, Jr., Dennis 
M. WnHht t1nd Adele Wright K.1llick, .:,nd 
rive grandchildren. 

Al the time o( his appointment to the 
lOUrt o( civil appeals, hf' w.i~ ii p,1r1ner 
In the law firm of Dortch. Allen, Wright 
,1nd Wright. He w35 elected to thr court 
in 1970 ilnd reelected in 1974 ,ind 191:10. 
Wright I~ o member of tht? A lr1bam,1 Ww 
ln~thule dl1LI wa) µrnldlng judge of the 
Al,,barna Court of the Judiciary untll his 
rctl renwnt. 

Alabama 's judi cial discipllnMy 
panels 

The retirement of Judge Wright from 
the coun of civil apocals cre,,ted \Omc 
changes on thl! ~Lates two judlcl,,I dr~cl
plin,,ry panel~. ludge Wright w,u ,,l~o 
, hlef jud13c of the court of the judiciary, 
the nvc-member C:()11rt which hen,~ wni
pl.il11llt flied by the ludicl.il Inquiry 
Comn1lsslon. 

Replacing Wri~ht ai. c:hlc( judge of the 
di\ciplinury court Ii Judge Rich.ird l. 
Holme> of the court of civil ilPp{IJb . 
Judge I lo Imes has ~n il m<>mber of the 
ap;X'al\ court since t9n ;ind ,cM.-d .,~ 
vrce C'h.ilrman of tne Judicial Inquiry 
Commbsion unlil his t1pporntmC'nl by 
the supremt> court to ~c~ .:i~ chief jud~c 
o( the court of the 1udicl;iry. 

Holmes' move ftoiri the Inquiry Com
mission to the c:ourt of the judlr;i,iry lcfl. 
ii vacancy, arid the supreme cow1 n,imcd 
WUilc1rn M. Bowen, Jr., pre!>ldlng judge 
o( the court of criminal ;ippcal~, 10 fill 
I lolmcs' position on the commis~ion 
Bowen has served on lhti .ippellatc court 
since 1977 aft~r !>Crving as an t1~~1st.int 

,11tomey general from 1973·76. 
Judge Kenneth Ingram, who wa~ «.!lcct

vd w replace Wright on the cou,t of civil 
r1ppl!alb, had served as chillrm,m or the 
Inquiry Cornmi~~lon while 011 the circuit 

bench. His elevation 10 .in appcllaw 
judgeship cre,itecl ,1 vacancy on the com
mission 10 br rtll(•d by the Slate Associa
tion of Circuit Judges. 

The c1J,SOciat1on of circuit judges 
named Circuit Judge Braxton Kittrell of 
Mobllc to replace Ingram on the com
mission. Kiurell hil~ ~erved ii~ a clreult 
judge since 1976 and currrntly rcprc!>Cnts 
Alabnrna on the AB~s Nullon,11 Confer· 
Pnce of Stal<' Trial Judges. 

Birmingham attornoy \\~lll am B. Hair· 
ston ha~ been olecwd ch.itrn,on of the 
Judicial Inquiry Commission. 

The composrtlon of the rour1 of the 
judiciary Is: 

~ich,ud I.. J-folmc~ of Montgomery, 
chief ludge 

Circuit Judge I, Edw,ud Tca)tl of 
Flol'C'llte 

Circuit Judgr WHH,1m C. Sullivan of 
Talladega 

Attorney William D. Stn,l-111~ or Fort 
Poynl1 

Auomcy J. Mnrvln AlbrillM or 
Aridalu~ln 

The composition o( the Judlda l Inquiry 
Commission Is: 

Anorney Wtlllam B. t la1-s1on of Oir· 
mlngham, ch,urm,in 

AppeaJi, Court Judg(• W1lllom M. 
Bowen, Jr., of Mon1gomcry 

Basil Thompson o( AndJlusl.i 
Clrcuh Judgi:o Torn Younst•r or 

I luntsvtllo 
Mt.1rlh,1 M. Sco11 of OpC'llku 
Auo1nry Don Fo~tor or Foley 
Clrcul1 Judge Brilitton Khtrl'II o( 
Mobiltl 

Alabama's judgeship changes 
A circuit Judge moved 10 the ~tale ap

p(!llate courti,, four district judges as
sumed the circuit bench ~nd 17 new dis• 
trict j11dges h:we tnken ortlcl" in appolnt
men1 or elC'ctlon chr1nsl.l., ~lnct.t Septem
ber, 
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Circuit Judge Kenneth l11grnm was seal· 
ed January 20 on the AlilbJmn Court or 
Civi l Appenl s. He riln unopposed for the 
position to fill the vac11nc:y created by the 
retirement of L. Charle!> Wright, presiding 
jLJdge o( tl1e appeals court. Ingram served 
as a circu it Judge of the 18th judicial Cl r
c;ult for the p;ist 18 years ;ind Jlso os pres
idcmt of the Sti'lte Associc1tion or Circuit 
Judges dmJ ch11lrrn11n of the State Judicial 
Inquiry Commission. 

Judge Robert P. Br.idley succeeds 
Wright as presiding J~1dge o( the coon of 
civ il appe;ils. He has ~erved on the court 
sinCI! 1969; prior to that he wa~ an assis
Wnl attorn<.'Y guneral and leg.ii advisor to 
former GoV(!rnor Joh11 PatterS(}n. Bradley 
was the first choirman of the Judicial In
quiry Commission. 

A 11st of the state Judgeship changes 
follows: 

Appell ate Judgeship Changes: 

Court of Clvll 
Appeals: ~. Clwle~ Wrl11ht 

Retired: 1/19/87 

Kenneth P, Ingram 
Elected: J/2.0/87 

Circuit Judgeship Chan ges: 

3rd Circuit: lac:k W, W,1ll,1cc 
Retired: 12/21/86 
William H. Roben~on 
Apf)uintccl: 12/22/06 

4th Circuit: Farrell McKelvey Wrfghl 
r,ncl of Tern,: 1/19/87 
Cl1;irle~ A, Thlxµon 
l lected: 1/20/87 

12th Clrcul1: S,1tnuct Addm~ 

I-lo/mes 

End of Tt>1'rn: 1/19/67 
Gary L. McAIIIPy 
Clcctcd: 1/20/87 

Bowen 

The Alabama Lawyer 

16th Circuit: Cyril L. Smith 
Rotlrcd: 1/12/07 
William 11, Rh(M, Il l 
Appoln1ed: 1/13/87 

18th ClfcUlt: Kc1111uth f. li1i;r,1m 
Resigned: 1/15/87 
Elected to Coun 
of Civil App<.:JI~ 
lohn E. Rochester 
Appointed: 1/16/87 

191h Clrr ult; Jne M,1c<m 
Rell l'<'d; 12/7/86 
John 8. Bush 
Appolnwd; 12/0/06 

21st Cifcull : Earnest R. White 
End o( Terrn1 1119/87 
Dr,H:Jlcy E. Byrnl! 
EtectPd: 1/20/87 

Oistri<;t Judgeship Changes: 

Barbour County: Will iam H. Robertson 
RNlgncd: 12/21/06 
Appl. It\ Circuit Court 
Jack W. Wallace, Jr. 

Calhoun 
County: 

Choclaw 
County: 

Cl.iy County ; 

Coffee County: 

lngmm 

Ap1,o ln1od1 12/22/86 

Nathaniel D. Owens 
End of T!!rrn: 1/19/87 
Lllrry F. Warren 
t it', t(•d: 1120/ll7 

Jol111 Y, Chrlstophor 
Retired: 1/19/07 
Pedro Scurloc;k 
Elected: i/20/87 

John t . t{o<:hu&tor 
Re5lgnecJ; 1/15/87 
Appl. to Circuit Court 
Guorge Slrnp~on 
AtJPOl111cd; 1/)6/87 

Gary L. McAlilt'Y 
Rc~igncd: 1/19/07 
Elr cted to Cl rcu 11 
Cou1t 
Thomas E. Head, Ill 
Appointed: 1/19/07 

Klura/1 

P.ill,1~ County; B, M. M1ltu1 Chlldc,~ 
Rellrcd: 1119/87 
Nathanidl Walker 
l'lccted· 1/20/87 

H~lc County: Charles A, Thigpen 
Rcslsried: 1/19/07 
Elected 10 Circuit 
Cou1i 

)<1ckson County; 10h11 L. H.il~llp 

l.t1rnar Cou111y: 

Lee County: 

I in1eSIOf1(' 
Coun1y: 

End of Term: 1/19/87 
Ralph 11. Grider 
Elected: 1/20/07 

Wil liam O. Wlmto1, 
End or Term: 1/ 19/87 
John Langley 
ElectPd: 1/2()/ll7 

Jo1nic, Noel Bo1kcr 
Retired: t/19/67 
Mlch;1el A. Nix 
Elected: 1/20/87 

Howard D. Burn$ 
End of Term: 1119/87 
Cl'.!orgc 1. CraiB 
fl<'c.:tctl; 1/2()/1;17 

lv\arion County: Edward Fowlor 
Retired: 9/6/86 
JnmM C Ca~hlon 
Appointed! 9/8/86 
Elcc1ed: 1/20/07 

Mobile Counry: Thomas F. Sweeney 
Retired: 1/19/87 
Mld1tlol E. MC'.'Makon 
mc•cted; 1/20/87 

Picken~ County: B, G. Robison, Ir. 
l<ctircd1 1/19/67 
Thoma~ Wo()dWilrd 
Elected: 1/20/87 

111bc,1loob<1 
Coun1y: 

Ba1bara W. Mountilln 
Cntl of Term: 1119/87 
Jim C'iul,1 
Elected: 1/2()/87 

- Administrati ve Offi ce of Courts 

1-loirslon ~rad/ey 
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Profit Recovery for the Ne" 
by Michael L. Robert~ 

For many years, new and unestablished 
businesses' efforts to recover damages (or 
lost profits were Impeded by a principle 
known as the "per se" rule or the " 11ew 
business'' rule. The p@r se rule wc1c; t1P· 
plied to preclude profits claims of new 
or unest;ibllshed husinesse~, with co1.Jrts 
declaring that such antld pated profits arlc! 
too remote, comi11ge1it .rnd spcculali~ 
l'o meet required standards o( reason.1blc 
certainty.1 The rule was manifested by 
refusing to r1dmll evidence of profits thn~ 
would have been P.ilrned or by withdrilw
ing the issue from the trier of fact.a 

In February 1985, howcM:ir, th<:! 
sup,·eme court In Morgan v. Soutil Cen
tral Bell Tele. Co., 466 So.2d 107 (Al.i. 
1985), demonstrated that Alabama does 
not labo, under the arti(icial constraints 
of th~ per St! rule. Morgan, which nl
lowecl profits recove1y for a Mw bush,cs~. 
represenlS pragnmlc ;ind commendable 
protection for the rights of business, 

In declining to Jpply the per sc exclus
ory rule, Alabamn's holding is consistent 
with modern CRse law development else
where. Most jurisdiction~ thilt have con
~idered the question in recent yer1r; hr1ve 
dedsl vely refuseq to apply a per SP f:'X· 

du sory rulo.1 OMO aµparerH reason Is tho 
more sophisticated Qnd roll.iblc sciontrnc 
evidence now availnble for projecting 
business perrorrnonce. Signiflcanl tech· 
nological r1dvances In business forecast· 
Ing and projection methodology, partic
ularly In computer capabllltl ob dlid u~
agc, produce data systemallcally relied 
on to justi(y management dcclsions.4 This 
dma Is being submittod by lltigants when 
ruture b~1siness performance is al issue. 

Another fur.tor is tha policy recognition 
that denying recovery merely because a 
busln«.!ss has little or no operating hl~tory 
would encourage a wrongdoer to com
mit or agg,·avale Its broach to prevent the 
generation o ( .i performance track 
record.~ 

·rhree requirements for profit damage~ 
often expnmed an:!: the damage~ must 
h;we been forcsocable by the dofcnd.111t; 
the damages were proximately caused by 
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the wrongful conduct of the do(ondant; 
and rhe damageb are proven with "rea
~omible cert11i nty:10 

Although much discussion in profit 
cases focu~c~ on "reasonable ter talnty;' 
few opinions undcrtako to define the 
term.7 Its practical applicallon ~oems to 
Involve some degree of "probablllty:' 
tempered with certain principles oper.it• 
i11g a~ qualiricati<ms upon the require• 
rncnt. Th c:lSc:l include the following: if the 
(act o( damage~ is proven with certainty, 
the extant or amounl thereof may be left 
to reasonable inference; where a dofrmd
;int's wrong ha\ caused the dif(lculty In 
proving d;images, hr cannot complaln of 
tho r1;?sulting ~mcertainty; mere difi'icul
ly In ascertaining the amounl of d.:imnges 
is no1 (atal, and maLhematical precisi()n 
In fixing the exact amount is not re
quired; .:ind ii Is sufflcli!nt Ir the be:.t 
evidence of damage available Is pro
duced. As ~een in the fol lowl,1g discu~
slon, these and similar ideaso figured sis· 
ninc.u,tly In evolving interpretallons o ( 

"reasonable Cl:!rtalnty" In lhe new 
business context. 

I. Al abama treatment of new or un
established business profit claims 

Although Alr1bi'lrna did not adopt the 
µc:r ~c exclusory rule in so many words, 
(or m,rny Y')ars there were cases appe.ir· 
ins to embrace Its ~ubstance, with Ian· 
gu.ige decla, rns thJt profit~ (or new bus
inesses were too speculatlve w roc:over. 
For examr,le, Taylor v. Shoemaker, 34 
Ala.App. 168, 38 So,2d 895 (1948), a(

flrn,ed a denial l>f profit claims where a 
de(endont had breached a contract to 
provide automobiles tha1 the plaintiff 
planned to use In a new taxi business. 
The colm Jpplled these geJHila llLatlons: 

' 'l he prospecti\lC p•oflts ol the new 
buslnes~ or enierprl~c ill'C gunOrJlly 
regarded as being 100 rcmo 11>, con• 
llnBe11t, and ~pccularive lo meet lh e 
legal ~tnntlJ.rd of rc,1:.0ni.lblc cor1oin
ty •• , • Prospec:UV(? .ind comcrnpl.itecl 
profit~ from a new business enterprise 
.:ire too uncerlJltl lo be M.Jscoptible ol 
requisite proof:' 

More rccorH cases itdvO invokod thb 
l.1nguage whlle denying profits, parUcu-

larly in situations whore little profits dota 
is proffered. Wroy v, Harris, 350 So.2d 
409 (Ala. 1977), held that ,peciflc per
formance should be ordered for convey• 
,mcc o( property on which defendant had 
contr.icwd to bui ld (or plalntl((s a ([llfng 
staLio11, restaurant and motel. The court 
~tatet.l In dictum that profits wert 1101 
recover.:ible, as I here were "no prlc>r rec
ords" on which profit~ for this nl!w busi
n~~s c<Jlilrl reasonably b(! ba~ctl. 

In Kinu Coal Co. v. Carmon, 388 So.2d 
886 (Ala. 1980), pl.il11tiU miners sued a 
conl company on contract for rejecting 
pl.:iinti((s' coal. Finding no brfn1ch, the 
court Jlso observed lhi!t pl<)intiff~ were 
engaging in o "new busines$ for which 
they had n() record of pil~l pmfils, ex
peMes or overhead." 1 he opinion does 
not Indicate the u~e of .my expcn testl· 
ino11y regarding pro(ib. 

In Mal/, Inc. v. Robbins, 412 So.2d 1197 
(Alo. 1982), o former mall tennnt alleged 
fraud inn trnns,1cilon involving the mall'~ 
rejection of a propo~l!d ~ub1ena111, a dis
cotheque. i'he court rujcctcd the tenani's 
claim ror anticiµated pronts from the pro· 
posed ~ubleaso, stating 1ha1 those profits 
\NOUld have been dependent upon thP fu-
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or Unestablished Business 

turr ~ucC"r~s o( tM unc~t.ibll~hcd busi
ness, the discotheque; yet hy the t1rne of 
thl' triJI, the dls<-o's bui.lne~s perfor
manc<.' had (altcrL'CI, bulng $31,000 
bd, lnd on it~ rent A clue• thar ,1dequ.1tc 
proflb cvlucnce might produce a di(. 
fcro," on;:ilysls, however, Is found In the 
LOrnmcnt that "subsequent bu~ine<;,; ex
perience Is not necessarily conclusive on 
I hr I ~~ue of lost profH'I." 

E\'(!n while langunge in some cn~e,; ap. 
pc,ired to exclude pront <.lalm~ (or new 
bu~lncsi,e, as a matte, of l.1w1 AlabamJ 
courts nevertheless rotalnccl a pr.1gmJllc 
lnC'lln,11ion to examine tho merits of the 
cf;im;i14e~ evldenct' where sufficiently re
Ji,1bl<> proof wa<; presrnt!'d. Western 
Uninn fch!. Co. v. Tatum, JS Ala.App. 
4713, 49 Sc>.2d 673 0950), <1llowcd c1 ro
l'OVCry by a plalnrlff who hold mbi.ed an 
opportunity to serve ,ha ship mastor bc
c,,u~t' of clofcndant's late telcgrom del Iv
ery. Although the business rel,llionshlp 
bctWOC'n the plaintiff and tlw <;hip con1· 
p,my ntNl!r be01rne eJ.tdblli.hc.id, the court 
approved recovery ior the lo~t future In
come. The ship company's .iccountant 
conOrmed plaimiff's qu,,liflcmions as a 
~hip n1.1,tcr and 1he evidence demon· 

I he l\/,1b.imr1 l.awyur 

stratcd a "re11sonable probability" of his 
Clmployment for c1 "nia~Ontlbly sulNc1n
tldl time," though It \\Ould hovc been .11 
will. The court quoted Story Parchment 
Co. v. P.iwr}On Parchment PiJpcr Co., 282 
U.S. ssi;, 51 S.Ct. 246, 75 L.Ecl. 5411 
(1931), ~tnting th;.it "the wron~cioor is nor 
rntill<'d to complr1ln tl1r1t ldnm;1gesJ can
not hP meilsured with the l!x.ac.tn<M and 
prert\lon that wuulcf be pos~ible If th!! 
c.c1i,c, which he alone Is l'<'!tpon!>1blc for 
m.1klng, were otherwise:• 

American life Ins. Co. v. 5hcl/, 265 
Alil. 306, 90 So.2d 719 (1956), also per· 
nilttcd Income recovery fiom an 1.me~111b-
11~hNI husiness relation~hi1J, Shell, who 
wn~ %'tllng up a llfo m,un:1ncc .igc11cy1 

cntl•re<.l Into :i contrtlc.t with c1 Mr. For
~yth, whose agency 'lad ,I number of 
)cllcsmen, under which Shell would re
cciVt' commissions on mfllrary Insurance 
10 bo ~old hy Forsyth'~ ~nlr~mt'n. Libel by 
tho derendant caused f-orsyth to termi
nate Slwll\ contract only a fow dayi, aftur 
It WJ S made. Shi!II claimed .is damages 
rhe lo~s o( the comml!t!,lon lnLomc he 
would hiM' received throush this M· 
rangcment with Fors)•th 11nd his sales
men. 

Fvlrlence wns irwodvccd or the prem
ium income produced by rorsyth's ~r1les· 
men, wllfnK (or anotht~r i11~urc1nc.e com
pany, durlnj! J ~Ix-month period uftl!r the 
tcrml11.itlon of Shell'~ wn tr.i<.t. Thcru wc1s 
proof 1h,11 the type of lnsur,1nce sold, the 
territory ,1nd rhe condition~ for sale of 
thi\ orher ln~umnce Wt>re comrwnbl e to 
those th.it would have ;ippllC'd to Shell's 
cntorprl~e. 1 he ;,ibMmCI! of a prior p!!rfor
munCl' lr.ick record for the Shell-I or~yth 
vcntu1c did 1101 troublc the court, which 
reJem.'CI the defendant'!> a,gument that 
the d11m.1gcs were speculative. Quoting 
Story Parchment extcn~IVt'ly, the court 
noted thill cl..1mages may be .1 matter o( 

()pinion Mel probable e~1imi1le1 and thtll 
public policy rcqulres th<' defon<.l,mt bear 
the risk o( uncertainty produced by his 
own wrongful act. 

Tries v. Schaible, 44S So.2d 257 (Ala. 
198°1), .1ffirmC'd recovery for a re!ttaur;mt 
opc>ratod by plaintifl for only eight 
months prior to lhe defondnnt'\ breach 

of a non-competition agrL'Ct11c11t. Despite 
the brevity of the opc•r<1tlns history, rhe 
C"Oun C'oncluded th11t evidroce had been 
adducc.>d ~ufficienl for ii reawnable basis 
10 u~tablbh the "los!.eS!' The business' ac
countant provided a detailed ;111,1lyi,b of 
the lluslrwss records clurl11,:1 the pre
brcJch clght•month period, ond the 
pl;ilntl(f showed there were no reasons 
for loq~ o( customers other th.1n the de
f1md11nt1s competition. The opinion 
,t.11ed damages need nor be.> meaqurecJ 
with m,,thcmatical prodsron, and evi
dence riced only bo produced ,1ffordlng 
11 1casonoble basis for estlmilrlng the loss, 

Fin.illy, Morg,1n v. South Cf'ntra/ Bell 
1r/c. Co., 466 So.2d 107 (Ala. 1985), 
re\olvcd any doubt thilt AIJbarn.1 would 
dL>cllnc to Impose a par 'IC cxclusory rule 
upon J nLW buslnes~ thul adcquatl!ly 
proved lost proflts. Thb dccblon found 
erroneous .i trlal court's J.N.OM order that 
!>Ol uslde a verdict .1g(lins1 Bell .ind 
r1nother de(endant In ii sull arising from 
lhe ombsion CJf a Dr. Morg,,n's name 
from rhc Yellow Pagl!~. 

01'). MorgJn and Speed, pcrlodonris~. 
retired from t<Mchlng at the UnlV(?r~lty of 
Alt1bt1ma at Birm1nghorn's Dental School 
to form o professional assoclotion for 
private practice. Though th<--lr business 
h11d not been estahliqhe<I prior to the de. 
fend,mth' breach~ the court held lht!lr 
l'Vldcncc did providl! a rcasonJblc b~ls 
for the Jury to approximate their 
damages. 

Morgan, who had a bac<ground as a 
~1a1Jqric,1I researcher, parformccl ii ~urvey, 
ilsklng p.itltmt:, whether thuy had come 
to the office~ d S a result o( the Yellow 
f>.1gcs' advcrtlsemcnr o( Spocd (whose 
name was not omitted), The Interviews 
with 18 p,1ticn~ during the three weeks 
studied showed 1hat 1.6 l)<llient.s per 
wt>ek were broughr by th<" ,,dwrtl semenr. 
Multiplying this by 48 wet•ks, 11nrl hy the 
''norm.ii (I"<'" charged, prod11rcJ A 1or11I 
1976 los1> of is 5,760. 

A no,1-p;ir1y expert fn ~rarl~tlcal re
search cx.imlncd this SUl\tCY and con
firmed 1hat lhe sampling wo1s large 
enough th.11 the in(erence~ could be pro
jecwd onto th!? plainrlfk' 101,,1 number of 
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l,)allt?nt~. and that "Dr. Morgan\ dam 
wore ruasom1ble and the projec:tions de
rived frorn the data were rea~or1able!' The 
supreme court al,)provcd the ''common
ly ;1<:cert;:iblP pwctice o( n,nking a hori
ion tal rompMlson of two busines'ies," 
and held 1hr1t ab:;olute certainty Is 1101 re
quired. The rule precludes only damages 
not resL,ltlr,g from the wrong, allowing 
damages stemming from the wrong but 
un<:Prtain in amount. The couri noted 
thM disnllowlng rfomage5 unless ,,bso
lutely certain would encourage hreach• 
le!~ of contmct with new b1J,intisses and 
those whose profit~ fluctuat1,1. 

Shortly ,ifter Morgan, the Alab<1111J 
Supreme Court issued another decl~ion, 
Dean v. Myet~, 466 So.2d 952 (Ala. 
1985), approving proflts recovery for an 
unconsumma1cd bu~iness venture. The 
parties had agreed t.o pool their efforts 
and re'ioYrce~ to construct a condomln· 
lum complex, involving five pha,es of 
construction. Alter substantlnl comple,. 
tlon of the nr~t phase, the defendant 
wrongfully termln:t!!!d the plaintiffs' in
volvement in the project. Evidoric!! relied 
on by the cour1 In .if(Irrnlns the Judgment 
included pre-dispute projections th.it the 
plaintiff~ had rrepared to obt11in bank fi. 
nanclng. Molit of the profits r1nticip\lted 
by tho projecJlons were to bt? realized 
from the later phases ncivor built, du(.' lo 
the defendant's conduct.10 

The court held thilt the evidence o( 
r,roflts could sustain the verdict, stat
ing;' Upc;n De,w's bre<1cl11 lhe work and 
labor done and expenses Incurred by 
Myers and McCracken, together with 
profits reasonably certain to b@ realized 
from later stages of tho project, b!!came 
proper elements of damoges." 

II. Proo f of profits by new or unes
tabli shed businesses 

How does lhe new or unestablished 
bu~iness prove lost anticipated profits? 
The ca~e law reve;ils cert11ln piltterns in
to wh ich much of the evidence u1.lli1ed 
in lh!!SI! ca~e~ c:.in fall. 

(A) Prior performance history of the 
subject business-Where the buslne~s 
upon which the cl.ilms ore based has 
some or erati11g hi~tory, even if brier, 
prior to ihe breach or wrong by the dP. 

BO 

fendant, court~ have .il lowed thb cvl• 
dcncc to be used In measuring damages 
ror the profits clalm,11 Even i( the subject 
business l[lck<; 11 prior perfornwncr trac;k 
record, whP.re it wa~ planned w be as
sociated with a large-scaltc!, ~tandartllzed 
business system, the experience or this 
system and Its components m;iy be pro
bative al' the likelihood of success of the 
subjec, business.11 The plaintiffs own pre
brearh experl!!nce h a 1oimilar husine$s 
or lnvolvl:!menl In the same lndu~lry may 
be Pt:!rlin4!nt to thc i)~Ue of his quall(ica
tlons to succcSs(ully operate the entcr
pilse.1l 

(B) Subsequent perfor mance history 
of subject business- The ilctual experl• 
ence of the busi111m, subsequt!nl to the 
br1a?acl1 or wrong, also has been ac:c:epted 
In approximating IO!>se~.1

• 

(C) Comparable cxpcrloncc of other 
businesses~Thls type of proof Is allowed 
where ii Is establlshecl that the compared 
businesses, thm,gh oper.ited by per<ion~ 
other than plaintiff, have characteristics 
sufflciently ~lmilar t(') the subject bu$lne~s 
resardln1:1 such factors as location, opor· 
ntlng methods, sl.tc, capitallzatlon or 
market.15 

Particul::11 ly in a more sophisticated 
operiltion, the question of similarity 
lends itself to expert testimony, and, 
naturally, room (or disagreement bQ-. 
tween the advcri,.irlcs' expert~ rogs1rdl,-ig 
the degree and slgnl(ic.ince of the slml
larlties and cll(ferences. Couns are 
e~pPcially recerlfve to compari~ons 
where the compr1red business 11ppeM$ to 
be a successor to the opportunily or loca
tion µromisl:!rl to the p laintlff lr, nr where 
th!! defendant h,11, taKOn advantage of or 
Jssumed for him~clf the plaintiffs oppor
tunity.'7 

(0 ) lndus1ry averages-Where the 
nature of the business lends it~elf to ana
lysis thro ugh industry average~. this evi• 
dence l,a1; been relied on by courts.10 

(E) Defendant's st.\tcmcnts of the an· 
ticipatcd success of the subject busi· 
ness- Conslderilble deference naturally 
h;is been accorded such evidence, par• 
ticularly where projections of bu~ines~ 
pcrfc.lrmanc:(-) werl! ITlnde prior to the dls
pUl(! for th~ purpOM! of l11dud1ig or guid
ing the parties In determining whether 
to enter Into the contract or relatlonshlp,rn 

A~ one court ob~erved, pre-dlhpute pro
jections are "no mere 'Interested 11uess' 
prepared with an eye O'l lltlgallon, In
stead, they [ore] the product of dollbcra-
1 inn by experienced businessmen chart• 
Ing their future comse:•10 

A nu111bcr of cc1se~ ha\lE! Involved an ex
pert on.ilyzlng data c~tabllshlng a pro
jected annual return (01 rho subject bus
iness, then extmpolatlns this Income over 
rl Ct?rtain period o( lime (such os the 
period of the pli!nned relationship or 
c.:ontractJ to d1:tf.'!rmine totril profit5.l' This 
lncomQ str!!am then may be lhe b11sis for 
calculr.1tio11s ~upportln$ the !!xpert's fair 
market value oplnlonP 

The following are not.1ble ca~es typi
fying the manner in which these types 
of proof hnvo heen applied: 

Chung v. Kaonohl Center Co., 62 
H.i.wall 594, 6 18 1~2d 283 (1980), af
firmed J future profits recov<1ry for a 
Chinese res1auran11ha1 nt>ver bec.,me es
t;iblished, due to 1hc dofondam n,,111\ 
breach of contr.ict to grant the plaintiff 
a lease. The plaintiff's expert, an Jt)prals
er, gave an income ~,reilm valu~ nnaly5is, 

I le Q!.lirnatl!d first~ar woss income by 
examining slmllc1r ChlM~e resrr1uran1~. 
including one that occupiticl rhe site 
origln,11ly committed to plaintiff; J rn1f!

day ~urwy of customers and gross re
ceipts or thi~ COmj'lRrable reS!aUrllnl WOS 

l,)t:!rformecl. rhe expert projected lhat this 
1:1ross income rlgure would Increase 10 
percent .innually, c11ld C!~tlm<1ted expens
es from Industry ~tandard~ da1.i and the 
pl.iintifrs operailon,,I pl.;11)5. Pron1~ for the 
ten year; of the prom I sed lease wcro ca 1-
cu lated, with lhesr. being capl!Jlllzcd and 
dl~cour1lt!d to pre$enl value. The court 
rejcc1cd th{! d1!fend11nt\ M~ument~ lhnl 
this testimony was speculative, observing 
tlwt the expe11 was qu.illOcd. I he d!:!fcnd
;int's complaints <1bout tl,e factors and 
rea~oning employed in the an.:ilysls were 
decn11icl r'natter~ going to the weight 
rather thar, lhe competencP of the 
testimony. 

Somewhat sl,nllar witlence authorl1ed 
r1 recovery in Lee Shop:., Inc. v. Schalien
Cypress Co,, 350 F.2d 12 16th Cir. 1965), 
for a discount department store that wa~ 
never bulll. The plaintiff intended to ln
~111urc what would have bf'Pn the first clis
co11nt depar1mcm ~tore In Nashville, and 

Marrh 1987 



con1mc1rd to sublcJse a dl!s1rnblP site 
rrom the defenddnt. Dul• to dcfondant's 
problem, in negoliallon, with a third par
ty, ,1 )IIC was not provided, 

The pl.ihitiff's Lvldcnw included lnfot• 
m,1tlo11 provided l>y the defenciilnt that 
thur<! could he $5,000,000 in annual 
)tllt•, at lhat loca1ion, and ,1 )Ur-vey made 
l>y the plaintiff's treJ~urcr, prior to the 
contrJCt, rnnfirming the v;ilidlty of that 
repre,ent,Hlon. Thi~ expen prepared pro
flt ;ind loss statcmcr,ts ~howlng esllmated 
,innu.il sales a11d c:osts of flOOds and 
opcr,,tions, fo, which hr provided i1 

dcl,1llcd expl;ination. Tho ,111nuc1I profits 
shown then wPre projected Imo the 1.S-. 
year ll!rm of the proposed sublca~e, pro
ducing 101.11 profits for that period. The 
expNt gaVc hi, opinion of the (air markt!t 
value of the prom1~ed le,1,0, considering 
the~<· nxprncd ~tile) .ind profits. The 
court hold the verdict 'lU~1.1lned by the 
ptoof, statlnR that It is ~u((lcicnt If thl' 
evidence shOW'> 1he extent of damages as 
,l matter 01 just and reilc;on,1blc irtforence, 
although thl' rt!suh bP only Jpprm.imaie. 

Expert testimony will not, hOW<."Wr, 
boc,1,w11> ,,,, inherently ~pt>tulativo pro
f<'Ct into the red Im or rca\on,1hlP cert.:iln· 
ty. In l~,1ncho Pesc.ido, Inc. v. North
western Mut. I ife Ins. Co., 140 Ariz. 174, 
680 P.2d 1235 (1984), ;in award of pm
flb for d 1ww catfish r.inch venture was 
disallOWiXI, when, the lndumy awrages 
demonstrated a 95 perce>nt (;lllure rate for 
lhl\ type 01 busines~, and the record 
~howt'd defects in lhe r1M,ll>IIJty studies 
the plnlnil(( had conducted. r111 ther, ii ap
pl?art•cl thi-11 the plaii1tlff lacked iln ade
qu,11e sy!,U!m for m;irkctlnR the n~h. a~ 
hi~ planncd di~1rlbu1or had gone bank
rupt. 

Similarly, In Kl!nford Co. v. County of 
rrie, 489 N.Y.S.2d 939 (A,D. '1 Dept. 
1985), ,,(firmed 67 N.Y.S.2d 257, 493 
N.E.2(1 2.111 (1986), 1hu cow·t rcmltied 
profit~ dilmilges where, 1101wilh~1anding 
cxµert 1estimony1 •he novel .ind uniqur 
nt11url• of tht> proposed vcnturc made it 
~imply too spt?culatl~ . ,hi~ ~ult sought 
profit~ because of a county\ failure to 
rnnwuc t a domt!d ~tilcll um, around 
which r,l;ilntlff had ln1<:11dcd to develop 
.i Iheme park, goll cour~c, hoiel i:lnd of• 
(Ice p,11k; lo acquire a major ll',lHUt! bas~ 
ball frJnchi~e; i:lnd to op<n.1tc ,1 stadium 
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mM,,g<'rncnt contract for promoting 
~uch ('V('nt JS pr<,fc)~ionJI football 
games, clrcu~es and con~ume, .ind enter
lJlnnumt ~hows. 

Even though ~ubstan1l11I expert tos1J. 
mony w:1~ presont(;ld r1ttemptlng to pro
ject the revenue thdl would he derived 
from these event5, the wry nJiure of this 
cnterpri,c limlled the typ<'~ of µroof ap
pllc.ible. 1 he only facility arguJ.bly avJil
ablc for compari'iOn w,1s the Houston 
A~trodomc, and lhl~ type of contrJLL 
could not lend Itself to Industry 11veragcs. 
Accordingly, the court (ou11cl no rational 
ba~I\ for calculating lost future profits. 

Conua/ Telccommunlc,11/om,, Inc., v. 
TC/ Cablevi\iOn, Inc., 800 F.2d 711 (8th 
Cir. 1986), c1mrmed a recovery or S35.8 
million, of which $10.8 mlllion were ac
tu;il dnmagcs, for ,rn urws1;ibli~hed bus. 
li,e\~' d1 Jm~ under Mb~ourl lnterrerence 
with business expec1ancy law anrl und<'1 
fcdur,11 ,intltru~t law. TCI .JL!L'CI improper
ly to prwent Central lrom obt.iining a 
cable 1clcvl\ion fr11nchl~I' in Jefferson Ci
ty, Mls~ou11. fCl's t1rgumerw, that .i bu~,
neso, ct1n prove only ,1ntlclp,11ed pron~ 
with pns1 Income ant.I expenses we,e ur,. 

o,11ccC\\(ul. The record shOWl:d Central 
hild n,,1dc ~ufficient prr•r,.ir,1ti011\ 10 cntl!r 
the cnhle tcllNi!.ion bu~lne,\; It hJd 
r.ii,ed ;i11cl wanged for cc1plt;il rommi t
nwnt~. detillled feasible plan~ (or Its 
c11blc sy~wm, en~ured It~ pcr5onnel had 
thf' rwcc~~ary expertise ancl secured the 
,1wilrd of the fr.lnt.hise hy vote of the city 
counC'il. 

Sto.1ting th.it the wrongdo('r \houlcl bear 
lht• rbk of unc:ertainly cre,llcd by its 
wron1-1, the court cit<.>d Ccntr,11'\ dc1ailed 
d;imnges \tudy and extensive supponing 
1•xpcrt 1cs1i111ony, lncludlng 1h,11 o( ,111 ''ln
d11wy nik• o( lhumb'' est,1blishlng the 
lo~t fmnchl~e'<\ value io be "ten times 
Uhe) C:i.l'>h flow in Central'~ µropowd third 
year of operations." The .lwt1rd was held 
susmi111.od by the evid<'nre, ,1, C1mtml pre
scntc.'<.l c1n "~ 1lmate of d.imagcs h,1st'fl on 
rc·;i~ono1blu lnclu~try r1~M1111p1lo11',," 

Conclusl o,1 
Tho rt•cent wllllngne'>~ of court\ 10 

look p.1~1 cxdu,;ory label~ ,v1d rr1,1ll~1lci1l
ly l'Xilllllnl' the mc111~ of profit, f'vidc•nce 
make, ~ense. There cet1,,l11ly .ire no valid 
policy r<',1~ons (or Jrbitrary cllscrl111in.:t· 
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tion basl!d on tho age of the business; 
rea~onably roll able proof of expected 
business perform<1nre should bo scrull-
11lzed and given appro1,rlatc weight. A 
per se exclu~ory rule would oncouroge 
tho5e who havo obllgaUons with new 
buslnimcs to commit or aggrnw,te their 

l l;J<.1rNOI ES 
-Set·, u H·· Tl,Y/llr \\ ~l~ll·m,1k1•r, ,14 /\111 AW, If•~, Ill 'i11,J1I 
69S 119•111), 
•E,8,, BrornberH v, Cu1er1om, Comll, Co, 162 1\111 159, 
so So. 114 (1?0~) 1,,d111l,slbillry): kins Cw!/ C:11. v, ( .. 11mnn, 
360 l>o.2d 606 l/\ln, 1~60)1,ubmls!lon I<> fury) 
•Tho f,Jll1"v111y rJ,01 11P llh1m.11lve vi 111111rl1n1on11hoi 
hal<1l ducllnod 10 3pfll( ,, per <1• rulr. 10 now nr uncxlnb, 
11,h~,J l1u~l11cis 1)11>'11 ,IMnl,; Ml//~r l11du11,11,~ /;,c, v. 
Cat,•1pl/l•1 fr,lclur Co., 7J') Ucl ljU (lhh Cir 
196•1)(Murl1lmu l1,w-wppt'11l11<I from S.D. /\ Ill,); WJIHrt.'<•n 
lol/1. 01118 Cr, \\ UlVil4 b70 F.~d 6(10(91h Cit, 19621 (/\111..); 
Cumpul\'r Sy,tc,m foRlnccrln11, Inc. v. Qanwt Corp .. NO 
F.2,1 SQ (Is( Cit. 19ij4) tMll,t.)l t11lf()llt1 en \' RJ(h(·I/~ I abt, 
Inc., 661 F.2d HOS (Uh Cir 19/JO) (Mich.I; Un/qve Sy1IM>t 
In<' v lowi lnrl., ,~, .. 11'2 r.2d 37.1 (61h Cir IU601 
(Minn.); Cl'lllr,,111•/c,a,n1111unlc.11lnn\ lnr " )Cl CJb/wl 
dt111, li•t. 600 F;2d 111 (6th Cir, 1966) (Mu,1; Cl /funw. lrlt, 
v. I Im N,,c'/ IJ.,nk Q/ Nfl'V,)d~. 4()f, f.2d qos (!11h Cir. 1%111 
!Nw ,)J u.•,• Shop.,, lne. v Sd1at1en·Cy1)(<m <.o., 350 f id 
12 t~1h c;1r, 1%5> mn 11,h r, ,,~, v, t<I( cnrp., s,1r, ~.s,,pp. 
217 (C.D. Mo. 1982)) l'<rm,, Re;eJrch & Dew:lopmcnt Co. 
v, ~IIIHOI Co. ,102 F,SYllll 061 (5.0.NX 19751. dfllrmc.'<l, 
s,12 nd 111 m l C'Jr l'l7f,): Mo111~n " \0111/1 Ccm1.,l ll1•/I 
7l•/;, C<l., ·166 S<,. 2d 107 (,t,i,1, 1965)) Cwtrd ~ f' .< R (Hier• 
prlfc1, In,., 631 IUcJ IO&a (Ala11. 1981); R.1nrltn 1'f'1r.~clo. 
/nr;:, v. Narl/111~•,trrn Mut. LIi~ Im. C«>., 140 /\rk 17,1, 66U 
P., <1 IHS IWM)i ~-/0~ K((•(•rln,,1n ,\ (I) , 1 Mfo/i11\ /Jffll, 
Parklng.1M.-,1~rn Co,p,, M C•I.Ap11ld 17J, IJO C.il. M11t,. 
41 11g1<1); Im'/ Toc/111lt.1/ ln111um~no, 1,1c v. En~l11c~1/11u 
MJ)J<111rmrnt• C'n, 11711 P.id ~~6 (C'ntc~/\il1l l'JRJ); c;.,,. 
cl0/1 v. /nc/u;co Mam1w•11wn1 Corp .. 1611 Conn, 162, lW 
/\.2d 011 ll?71J: Chunf v Knonohl C~nirr Cn, ~l I l11w.11f 
SY4, 618 l'.2d 28J (19tiOI: Cl,11k ,. lnt'l l/nrvi,s1er Co., !l!I 
ltl~ho 126, ~Ill 1'211 784 (IWHI, 11,tri/M v ~IM" S,ovlrt8• 
/Jnrik, 3<16 NW.2d 791 ~lM\l 196'1); Vlr.1.J,1> v \o\11cl1/~1 S~u" 
Un/\1, 213 Kiln, 614, 510 r.2t1 m mmi; l',,ull11r\ Chltk,•11 
VI/lo. /11r, v. KfC COIJl, 70! ~.W.2d lO~ (Ky 1?6S)J /Oh/I 
/). Copano1 & Son,, Int v. M1.0Hdt• RIJlillnH II. 5tt'<'I I.we 
110,1 C(!, •ll Md 2(J.I, 401 A.2d •102 (1979); fCIJ v Vl/l,111~ 
P/Jl4, Inc., 396 Mich. bl9 , 2<12 N.W.2d 312 (191ul/ L<•onl 
'< Bcn,1, ('o ,, ~55 NW,1<1 62·1 (Ml,111, IW7J; Alll.111~r 7rJ( 
to, ,t lmplC'mMI t:o. v. /JJkrns tool I!. DJ,• t.n, 20,1 N~b. 
2•16. 261 N,W,2tl 7711119791; WilktJ uf Noti/tl/11, /11c. 1 TIii' 
RNlty, lnr.., 117 N,Y. UH. 37'1 /\.2d 7'}8 n?77l: ~'\111(/t \\ 
U.S. 811ncoq; Rell/ly //. MMll"Ht' Tru.•I, 266 Or, 67 J, 596 
P,2<1 ?47 t1?7ll>J Mrrlon Sp1tne rn, v. Mm/Ip,, 11110.,. c;.11, 
d~ forre,, ~.A., .ll P.,. Super. <lf;9, 41,2 /\ .ld bU& (191J)f; 
~m,r/1 /)Ov, Cf/rf). v, ///l(llv tll(P tf)r//() ,~ I/it ,, 112 11.1, lOJ, 
)00 A.2d •"7 !197jl; Cook A>SllCfotc~ Inc. v w.t,n/rk. i,r,4 
r.211 1161 (Uwh 1983>: Wyor11l11H 8JJ1wr1>ll@llln v 
IJonlwn, 5~3 l1.2d Ull1 !Wyo. 1?771, k~ RM1~1~mcn1 111 
ContraCI• 2d, S<!dlon j$2, Commenl Ii; Comment l to 
1h(l Unllom, CQm111r,c,.1I Cod~. <;ccrlon l-70il, rv, dllH'~ 
1lnnJ ol tlw por ,c 1ule'1 docllno, trff R. Dunu, Rucowry 
uf DJmo11~ (or I.ml Pron(j 20. d,. 4 119811, J11d Cornrmmt. 
1<,•1micllm l.o1il ~t<Mlll •~ Cnntr.,~, 1)~1no1gr< Ip, ,111 IJn;w 
1,1bll,hcd 6u,lne, 1; Th~ t>L'W Ousln,>1, Rull, B~comc, Om· 
dntl'fl, 51, N.C,L. RIJv, f,?311978). Th~n l11UL~ h,Ml 1wol..:'<I 
pr(marlly In col\lratl ll:i11•1lon, 1hou~h ,am~ Q( !hc<e dr 
clt lnn, hiivu Jlso h1v0lve(I rrnvtl o, 01lwr 1h,•o, 111,. 
•Commum, $Up1,1, ,ll u96, 713; 1e<' J. I llrnko & A l«iltsch, 
Bu, lnuu Fo1ceu,1lnl11114.29 12d cd, 1906); G Kreu, rr,1t' 
1lcnl te~h11l111••• of IMtn1•iS fof\'<',i<llllg Ill 2~7·30 [1~11~)1 
S, Wht•,•lw, IQhl & S, M1krltlukls, For('<:d•IIIIK Me1hod, (0 1 
Mnna11c111ml at 1.2 (4th rd 1~8$), 
'E,ti • Murs,111 v. Sou!/1 Ct•nlrnl Bell Tele, (Q, wpm Ill 116, 
Vlrlcur~ v, wlr/1fr.1 ~,ni,• Unll, ' "I''·' • ~1 517. 
•E.11,. Mor11an v. S0111/o C~ntral 01!/l 1efo. Cn .. , 11pr.1, "' I IS; 
P.111~ v. 11," knot filed MIii, l11t., 27'1 /\111. 1-16, 149, 182 
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br@aeh ~o that the v c1im mfgli t be alto· 
gether prevented from commencinR bu$i
ness. 

The ;irgumen1 for declaring a clamc1gcs 
claim $pec;ulallve a~ a mailer o ( 1.1w no 
longer Is warranted when advanced sci
e11t1nc rorecastl ng techniques, routinc~ly 

5112d 660. 681 11966)1 nu11•, •U/Jr,1. ,II I-Ii. So1111J r-.o., 
,ud1 :a 1',11/1, h•w Jl'lldl!d todl,po•,c ol p,oflt dorm~ wllh 
o ''coll,u~r.11 tr.11,'k'!ttlo n" CJ! ·~ ,~''CJIJOOt 1r1\1,,,1,1lr,m~" 1ylu, 
which sN'm• 10 be on cou111mw1h o/ fa,.,..,.,,1~lll!y ,,nd pro,· 
lrn1111.1 r.) uk! rc111ml'm(•nh, A1t lyph..,lly f,~p,1,.~fif'd, loi.C p,r,. 
11,-ffl<IWflNI Imm a (o llmoral 1ran111al()f1 wl1h A third p.1ny, 
ol which the dcfoultlnM p.irtr did nol hiM! nalicu. wur~ 
1 o,,,i,lor11d tno t(lf1ltJlf• ,111d r1ol u,rtw01,1hh, uptu, brtt,1th 
o( lh~ orlijlnnl contract bctv.uun pl.1lntllf and dulend,1n1 
Sl'tl {)1,11r1, st1J)r.1, 111 •l<H6 l11111od111n Cal~>. hCJ"-1W<, 1h~ 
"tnll,,trr.il" naiur~ or 1ran•acdr,n1 lrom which ., prot11 1.n, 
lo be, dcrlv,:,;I hnl nol lm1x,dl•d prOtlh r<'l<M•,Y, f g., 
M11r11an 1•, .~0111/1 C:rmr.il /Jr/I r~lc•, <.:n, utpr.i; D~nn v. 
Myers. 4tJt, So.id 9!.J 11',/,1 1985): fe,,1 v. Vi//0111' l'latJ. 
Int,, 'iUIJtJ 

'i'll</11, v u.~. """"'''' Rt•Jlty 11. Mo11H,,~i· 1,ui1 111,,,,,, ,11 
OM, ,1,11~"· 

"Whnt h nw,,n1 by 'rea91mnblo ci,rmlmy' 1, 
cil~<u,,1•d In M<C:cmnitk, Om,MKt• IOO, w<llml 
l7 (1!11$1, In whlrh It I• ••mod 'JIJt ,1pf111ar, 1hn1 
till' eplihct 'u,t,1ln1y' I~ D'1'Colmn11, 11nd lhill 1lw 
\lt)11tll'td IJ ,, tt1t,,!1'1~t111,mf n( 'f{',it,ounblo, t1',t11ln, 
ty' n,crd y, or. In other Wtlrcl,, of 'probilbllhy~· 

Sue 1\hlu,rl (,/lllr)ll 1<'1ff. Cv v, 711111m, lS /\l,,,/\111• 470, 
4fl0, •19 !io.ld 67:l, &75 (19!0), 
•.srory ,~1rc#rmi1nt Co, v. l',1h1r)rJ(1 P.1tt.hm(•ot P,,µ••t Cv1, 
l ll(t LJ.~. ~ss, S56, 51 S.C!. l41l, lSl , 7D l.Cd. S4•1, 5,17 
(1931); <.~ntral T~lt'Oln1111umc~tla111. /11t v, 1CI C1/;ILw/. 
,/011, lllt .. ,,11p1~, 111 72?, 730: Utlilllc/ Uo,1c/lllH /11,, (O, Y. 
W S. Nt~vc//, in,,, lH5 /\l.1, 171, 1111), 2J2 511,211 616, 624 
(19()9); Altl"1/111n I l(p Ill~ t;o, v. Sltr//1 l~S /\la. 30(~ )11, 
J ll , 90 So.2d 711!, 719, m, (1!!56); /Jrendlc r,ro Cqulp., 
/nr v. t/uctrrJ11K fnH1111•cr.,, /c,c ,, 454 ~u.ad 1012, 10J4 
1/\IA,CIV,Al)ll 1'!04)1 '4lit Cnmmrn,, <Up!J , ~, 7Qg, 
'Nchhl'I Or MO<l\!lll 1101 D1, ~JltlCd h.1(1 ~nHoJMCU 111 µ11v,1t" 
,,,,,uln• •• l'"<li)clOt1ilii, ltir "' lr•,UI 15 y<W<. 11,t,,f Im "I" 
pell,~ I M, flurry /1, Co 01 10. AltNH,tn v South CL•,111.1/ 
Ol'II /el•· Cc,., ,111.,,,, , 
'"Nn 111111< lw l bl)l)n .a id ,11 lhC' 1lmc o( lhc brend, ~nd 
nu 11ro(hJ w.rc n~1uully rc,1Hn.J. !lrfol fvt /\p1,~lfo11I OI 7, 
1),,,.,, v. My,11\ 111/)1,1, Arrou,ltnHIY, 1h11 prnfl1 clnl,m lo• 
culltld on 1h11 pr0<dbpulo 1>rojactlo11s produt~d 111lor la 
d,•frn,lm 11'1 til'l,,ll 1t1g lh• ptt,,11~1. »ri.•t lw /\111mllt•u ,II 15, 
61, •'Pf', o. ,,, . .,,, • MYI'/\, IU/Jr.1 
""K·, rtlc, V, ~(/1,1/blr•, ltJ/11,1 (0 fllOIHhl 11( prr,.hr~~,h 
opcrmlon hy pl~lnilm: 1/aril" v. ltnt~ ~nvlnR, /Joni(. lupr,, 
(lcn lhnn 011c ycor of Jlfl•li1c,Kh OputJ ltonl, 
"F II,, smut, JJ,:,11•/0fllll0/11 C~lfl, \\ 11/lt>.v klHN()lhl'I , Im;., 
,uprJ (MtDnn.1ld\ lcJnchl1ulJ W.1/111rcn Arlt DruH Co. V, 
ll,,v/11. ,111i1J (001llori11l doug ~1~ro t ll,111111 l~!11/11r:, C..N<~"" 

used by businesses to project perform
ance for their own managemenr deci
sions, are avai I able lo assist the tr'il!r or 
fact. The dwelopmtlnts discussed in this 
,1rtlcle nro evidence of pragmatic and fair 
protection for funddmorm,I expect;:incy 
Interest~ of businesses. • 

\l(/1,,. Inc. v. t<fC Corp,, ~111,ra (l<i.lntucky rrt~d Chltke11 
(1,111chli,,1, 
"L·M·, l>.wline'< (./1/clv11 VI/lo, 111c v, Kl (. (orp,, .111p,a 
trl~lmllt't w•<•r 01~•Mlo11 t•f \ lrnll.ir (1111,chl,e,f; C"rdln,,I 
Conw/1/118 Co >1 Circa R"'""'' • lnr, mpr.i lpl~ln1III', ~•· 
tcmiv,, c~polocncc In tout> lndu>1r1). 
"E.9. , MtlllJlln v. Sn111/o C11111r.il Roll In/~. ((I., 111/)1,11 Ft/~i 
\\ Sthnlbl~. ,up,Ji Mi/for 1nd11ml~1. lllr v, C.111•rpll/111 /Mr, 
tor r.o., '"f>'-'1 
11r,11,, Smlt/o J.>t.,dorPm'n/ Ca,p. v nllc1,1· 1 nw,prlws. 1,w, 
111/W; /vl/111•1 11,11u,t1/ttl, Inc I' C,,1w1///M f''""" c,~. 
1upro, Cltllndo v I /ubl>ard, ,up,:,, \Vlll.<1 of N~,ltuu, /nr 
v, TAP Rc,,lty. In(., 111p1•, 
"I· 8, ~1>11118 I< li11111~Jh1 Cr/l!f•11 1111 ,, W/Jr.t; A11tC1<1,•J~ l11t 
v. l\•UH<'OI, Int ·., •U(II•, 
- 1 r.u .. ~lt•11l'111 C~t111l1y;1,~I Co II ll1Jlt ll1111c/.111•1, /nr., 
~lM r.211 1164 Ucl C:1t. 19711) 
"1 ll•, C1·11tr,1/ Tc/1•communlca1i1Jn> Inc. 1, IC/ (.1 /111.'VI· 
dt,n, /nr. , ,uptJ, lbg1111 ,. ~/1r,ppl11/1 I 11nr1,,~ lnr , 40l 
Mich, M,, 266 N,W.2d "10 11918) 
"In 1h~ ((>llowl11g ttl~rs. (h~ dofot1tlm1\ 11•~·dlo11utc l:Kl" 
lo,mnntc prol~cilon, or lnformnllun w.,. u11l111•d 111 mt•11 
111th1g 10,1 tJf()(lh dt1mJ111•,: C1:1mp11/t'1 S1•,1~m, lnHlrre<r· 
Ins,, Inc v. Q,,mrl c:mp., <C1f11,, l i>tt.Jll ~nd ltm t 1ni,1111rm 
for ~twll(I y,:.or ,,r opci11hon "' 11cft.nrloni\ ,11,trlbulor): 
Pt•rma /lt11~•1t'J1 I/. tlO'l'/l/npmPnt Cr, 1 llogN (1>-. l ll//f•l 
(i.l lm projection; by cklfmdnnl'1 murket exp,!n); lee Sllllp!, 
Im ,• Sd!J llt>11,Cyµ1•.!>• Cr, ,,up1,1 lli~1•r1tlm11·, tJ!Nll,put~ 
c1llm111t• of ,11,nujl .,,1ij~ lor pl,11n1i11)1 W)1tJt11l11H U,111, ,1,. 
(ll)t,11/f>ll " /ll'ilt/1,lno, lll/11,1 (dcf~nd,1111•,om)l<'llrof, pt!' •ult 
compu1a1lan, or 111 lo,~r,, duo 10 ptulnilll h,,nk'< rnmpml· 
111ml, l'rc·rll•pulc proJcctlon, prop.ir<d 11)' plolnllll are ,11,a 
Jccordod \\~•lghl WhulO th"'I hnd beun ln1on(f,,d 10111,tofy 
enwrlt1H Jnlo th~ rclolion1hlp or proj~e1. Ste, O.!l,, 
''"'"'~'II, IIIL \', 1'1tl1800i 1111 l tl,)/J, 0(\j)/1 V, M1'<'1!, 
\ 11/)"1, , .... Shop .. Ille v, k/1 ,Jllf'll C.yprt~!. /,or,. ,,,p,µ; IJ(>, 

/n/1/l en. v. Rddlt•/1,• litbOfJ!Clli~•. /11t , ,upr,l 
•1t,111101w•11, In, " l'1119~a1. Jnr, •tv11,1, ,u 56(, 
"LJI., Cornpurc, ~)'llrm> CnHlncrrlnit Inc •· Q.inlol Co111, 
11111111. U/1/t,/t11 Co "· R,1,ltulfo t,1lx:1ato,iu1, /111;., wpra, 
Leu v. /oloph C. lcnwam & Swu, /11c:., ,11µ1.,, l't1rnM 
Rt•w111cl, ,\. n('I ' Co ,. Sl11Her CtJ .• ,11p1J: ;\ulrJ11't'~r. Inc. 
1 H•UHl'OI, Inc .• 1111ir~. ~urh 1110/e~1lun tr<h11lc1urn, ,1pf)('.u 
w, ,icwh,11 .ot•11t1IH11u, lo mu J1•tl on1 ~, lil1•tm1~ lulmr t•,tr 
ntng, rmplnyrd In proon"1 lnfury CMf>\, F g., Ot•,)k/t• v 
/uhrr r. Gm/tam & Sons. 75~ F.ld 021 flllh Cir. 1985) 
11f 11, r ,,,11,,1/ M(•r()()1rtru1111·,11111n~ Im,. ,, TC/ Coblcvi 
,ron, 111c., rnpro, ttl<I Sloqp<, /nr 1•. \cli,1111•0.Cy!),~" ("n,, 
wp1n1 (/i 11liH Y, /(/1()/1/)ltl c ,,,11r, Co. IU/Jl,1/ \>\1-/dt \\ U5 
011nnJ1/J R~,dl)• & Mnr1H•8~ /tu<t. •tpr,, 

MlchJc/ L. PDbcrts, of rhi: firm of Floyd, 
Keener, Cusimano & Roberts in Glldsden, 
graduated from Samford University In 
1974 an<l Cl/mberlr1ncl School or I.aw in 
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Wrm~y 81.!rtefd/ c1nd I~ a member of the 
[towah County, Alabama State and 
American Bar Assoclatlons1 as well as 
the AlobDma Trial Lawyers Assoc/al/on. 
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AOOUI Tlt f S~MINAM 
1,,11ill m,1lpmako tl,lhtl ..... (,,,, ol 11ru, 111 l\lnb.,mn II\ 
well 111 the 11!>1 or 1h11 n,tlon MJny of thrm .i,1,~ Imm 
1h11ple .idmtnlm.atl,i, 11ttol\ or bltl.!kclowm In client tl'IJ 
t itNll In .t po,tlod '"11<'111<'11-'' tNlpractler, ln,u,•~tt.• 1,,1, .. 
~I(' e,1eala1lng !l>plclly, "" .+IIIIN'>l»illii, lo olddrtS\ n\llpr.>C'• 
ti~• tnl'\'llllllon. 

r h,· 14•ml11a1 l11l11tn1,ttl1J11 ho1• he~n com11ilcd by prt>ll'\
•lon11l I l•k m,,Mijrt\ ,,,id w,1nm1,-.1 wirh Al11tl.1m,1 d~lm, 
d,1111 ,\ II wf,o wo1k 111 l•w oflklll rwocl tn to 111lrlr,, 1ho 
,1,~ n1~11ngc,mQn, pmbl,in11 11t1tl 11'dinique1 th,,t will ho 
d1u 111,rd Vou "'" l'IICJ>llr.l[ll'<I 10 anmd ~ntl hwitr, 01 
m.nv of your Wpp!ltl •1all ,., VUII cl,,em JJ!ptoprtJtr 

WHUtl' ANO WH(N 
1i.1m ... """' 1-M•IIOfl 
M<_IN'l;iy. M•n h 10 Y II i fll, P•iio, A, Von u,,.m, 

C:h1fl r",,,.,,, 
lilmtwllln 
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ClE CREDIT 
rltl, C<!Uil(I h,11 ll<'e11 • 1mruvrd hy lhe Alabarn,t St~,~ 

hr M11nd,11n,y C11111lnulng l«'l,t1 fthlt,,tlOft Commh,lon 
(ot • n1~•l11111rn of l.O c~11, Vou mirtl "fll"~' In Qtd,tt 
lCI ht' c1~11,..t w,th •tt~nd~,~" nl II 

l(CAL MALPR,\CllCEt 
tHE ALABAMA STOii\" 

I. ANt,I VMI tlf ALAOAM/1 I Cl,Al 
MAI l'RAC11Cl CIAIM) 
A r,ulll• ol tho fl(olt1,1un.1J 

t "" tJ fi<m 
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I tln10 '"""".lh 
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1 ,nm ut t l•ln• 

II kl)K 11111.,o\GI MINT 
A ('411H 4umrnan to "'11.w, 

I tl<,,.1•1 (Uflltol 
J t.JrJtutnmltillun 
' f{)ilttlih 
• c.1111111 u,1a1li1,111 

II. hy •"• of l•w 
I 1rJl ft1tt• 
1 1••,.•JNI lt1l111Y 1~•1111111 

) '"'~'.....,_,"'*" ,4 fttmlNf 
I ..,,,,11w\nnVfw,N1" 
f, l-4mlly 
,. llfrpi)f•ttwbi™Ot'\' 
n fWllQnAt lnlo•Y dr-il'rt1l1u1 

t Wlw11 all •l,o lall• 
I 1111• lr~u,.,,.. ,.,11, y ••1111< 11111,111 
J 1hr t-•nirr """ 11.th!lh', 

,\UOl)t THE SflfAl(fl(-JO ANN rvux 
Jo Ann foll, hu, been c•lt'nslvfly lmmlVfil In 1he •ub 

lt'CI (,j lf'1!,!1 m,,ljll.K11t~ roriht! p;ul I~ ye..11, ,1,pn llnilrt . 
w11t~r. "1,'lrkt'lrt , """"'" ~"' •nd 11.11 ,..,11~,. ~IMP br.,.n h<,t 
1nwilwm.-n11r1 C,llfl!fnlA w,th (qultyG<'tl<'t,ll l\jtMll• Al, 
11'f four yNn ,ho 101nrd 111~..inder lo Alv\,mder '• le;am 
In 1h" p,ofr.iloo•I ll•bllhy fi~ld, Md w,11,1•!1 •I th~ n,,. 
tlan•I m31kNlng m11I tWlcrw,lllnK 1n.1n,•Mr111rnr lcvr lt In 
1 ~fl 1 ~ho 100k 11 1umf1<1rnl)l llMII~ /1(1~11h1• l111urunw In, 
du,1iy and ~tAiil~ 1111! ,mfr dlrecto1 ol 1h~ Am1,r1!'At1 BM 
A,"1cill!lon', ~r.1ndln11 Corno1l11ro en l11wye1,' fl,orcs
,l!!MI lllihlllty 

M, r ell~ now ha\ '""'""''"' 1hr lndu•lrv tide ul 1ti., 
\)11.•~•JQn<ll ll•blllty fj,,ld whh Klrkl-VAn Orvk•1 tnwr.!l<e 
~lcro •• 1h~ 3f(OUIII m1na)ler or 1!,c,11 pro1M•lonAI ;i~ 

>Orlhlion, dcp.1ni,l{'nt ..,, wd,, ,hl· 111t·1pu11,lblo for 1h~ 
111olt•\\IOn,1l 1l11blll1y 1irr1~t.1m1 o( 1111• Iowa, 1<,111,,1,, V11· 
Mini,, 11nd ,\ lab,1111,1 hnr~, M w,•11,,, wl\llnH '" 1h~ dhct:tQI 
r.( 11,~ t<VIS Iv" l'Ont1nl prQ3ram. 

~ho h.n w1l11on many drtlcle, on k,i.11 m.1lp1•ntr•. ind 
11 the ou1hor or "A LJwyrt', C,itclP III l ,._.t Malpr.icllc~ 
ln•ur•tl(~" 1111hlt•hl'd h\ IM Amerlan 8~r A\IQCl.tll<Jit 
•nd lll<'CCWlitllPI ol"A P1.w11t~ Gui<lotl) l'!cv,,nllnM l.tg,11 
M,IIJ)tattlce~ publl,ht'd hv stw;J)Ard'IIMI r.,~~ I till 

M, t~II~ ,11,o 1, an dl.COlnpll,ht'd lr,c:1ur1•r (In 1hn tu1>
le<I or le"''' m.1l/>rArlln1, h,wlng 11iokr•n ut n ,,ny 11nte c:on 
1l11u1ny l"ff~I ~1 \lt,tlltJtl ,c mlna" ,md l'IUA 11111lllrml 1uo
K••nu. lri Jddltlnn, ,1111 hi11 '"' '8"' • l1•1!i1I w1lllnK mum• 
oo l1>g,,I rru1lplaitlte 111 Chicago'• l<rn1 ~ hool ,11 l,1w. 

CO,\IM!NlATOU 
/urold I ll•fflllf. IIU<Mt,~lff 

IWh,..i O r,,.. 'il,,,lfm~I 

I C ""'' W11arn, c..d><ltn 
W1ltN I MA>11lll, .•,nnh1,r• 

W \um 1 '1 \111rnf1t O!nnlnJham 
l!lhll A Owriru, Tu~r..11~~~ 

r 1,.,1,,.. 11 ~t•lolv, Jr, M<l<l11on1Mv 
11 f)wl~tll Mclohh, Ototh•n 
W llnyri Nff\ .. . Mobl • 

Notice of Election 
Notice i~ given herewith pur)Uilnt to the Ruic\ Governing C/cc..tlon of Presidem-c/ccr .ind Commissioners ror 1987. 

President -elect members of the Stille bar with principal office!. therein. 
The Alabama State Bar wi ll elect a prosldont-cloct in The new commis~ioner positions will be determine<.! by 

1987 to assume the presidency o( the bar in July 1988. a census on March 1, 1987, and vacancies certifi ed by 
Any candidate must be a member In good slnncllng on the secretary on March 15, 1987. 
March 1, 1987. Petition s nominating a candldnte must The terms o( any lncumben r commissioner s arc re
bear the signature of 25 member s In good stand ing of talned and, for 1987 only , com missioners In mull lple 
the Alabama State Bar and be received by the i.ccretary commi ssioner circuit!, w ill be elected for terms as fol
or the state bar on or befor e March 1, 1987. Any candl- low s: 
date for this oHlcc also must submi twi th tho nominati ng Places 2, 5, 8 1 year 
petition a black and whlw photograph and biogrnphlca l Places 3, 6, 9 2 yeors 
d.ita to be publi shed In the May Alabama I ,1wyer. Places 4, 7, 10 3 years 

Ballots will be malled between May 15 and June 1 All sub~equent tNm s will be for three years. 
and must be received at state bar ht!adquart ers by 5 Nom ination s may be made by petl1lon bearing the 
p.m. on July 14, 1987. signature~ of five members in good standing with prin

Comm issioner 
Bar commi ssion ers wi ll be c lcctud by those lawyers 

with their principal offices In the following clrcull$: 
8th , 11th , 13th , 17th, 18th, 19th, 21st, 22nd , 23rd, JOth , 
3'1st, 33rd, 34th, 35th and 36th and the Bessemer Cut-oH 
divl ~lon of the 10th ludl clal Circuit. Addil lonn l commi s• 
sioners wi ll be elected In r1II ci rcuits having 300 or more 

I he Alabam,1 I awyer 

cipal offices In the clrtUil in which the election wlll bt• 
hold or by the candid ate's writt en declaration of C.:lndi 
dacy. Either must be received by the secretary no later 
than 5 p.m. 011 the last Friday in April (April 24, 1987). 

Ballo ts will be prepared and mailed to members be• 
tween May 15 and June 1st. Ballo ts must be voted ilnd 
returned by 5 p.m . on the second Tuesday in June (June 
9, 1987) at state bor headquarter s. 
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Economic Experts for Reduction to Present 
Value of Future Lost Earning Awards 

I. The pre sent uncert aint y 

Tlw Sup,emc Coun of Al;ih;in,;i In 
Mu/JIil~ v. SutrinK•rs, 485 So.2d 1126, 
(AIJ, 1986) deJII with 1he contcntlun of 
J dC'tcntl,1n1 that lhe supreme court 
~hould overrule the holding II) I.Dulwi//e 
d. N,1'/wlllr R R. Co. \. Griu.arcl.' which 
holcb that pl11int1f( may recover for lo~, 
futllro ci.1ming capacity even without 
provl11M .111 Jppropriate interest rotl' 10 

co111pu1c present value>, The defcnd,111t In 
Mt1///1H .i~krd 1lw ~uprcmo cou , l to 
ndopt J rule requiring 1ha1 a pldlt1llff CJn• 

not recoVf'r (01 permanent lobl earning 
capacl1y unle~~ he or she ln1roduces rv
,clenw 011 lhc method of reducllon lo 
pn.•~t>nt v.iluc Jnd expert testimony on 
the .iµpropriiltC in1erest rate 10 be 1m>cl. 
The de(rnd.:in1 In Mui/in,; conccdc:d thl' 
appllct1blll1.y of C,riniirc:I and lh,11 thc1t 
rule Wcl'i reflected In Alabc1mt1 P,Hll'rn 
Jury ln~tri,c(lom C/v,I § 11.11. 

I he Alob«1111<1 SupremP Cow r ;i(finnod 
whcll 11 1crmccl 1hc "long-st.indlng ~ul).. 
bt:rntive rule,'' hul wrote 1h11t "wl' do no1 
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hy 011vicl A. 131111wcll 

reject the Irrefutable loslc or fdcrcmd,111t\l 
,1tt,ui11e111'~' and, furthr,, thilr: 

"Whilo rulcttin11 ,,t thi~ tlm<' Ap. 
pell.inn, ch,1ll<'n11e to thP ,1,1nd,11d of 
proof ,lppr~ In Grin.ml, tht• Cowt 

i~ sym11athu1k.10 App(,ll,111'\ ,1111u,nPnt. 
Ir hi tlw ,1ppH•h1111~11)1l of actin11-wllh· 
out ,l dewllrd ,tudy o( 1hc p1obh!rn
to add one more l,tycr of cxpl•rl t'Vi• 
dence to what onlln,,rlh· t, ,1lwi1dy .1 

complex ln,1l 1h,11 inlluen<l"I ih" rC)uh 
IJur \W ,u knowlt•d1w 1h,111h,, f)O\ltlon 
I~ not easily dr(en,lble In light o( 1h11 
jury's obviou\ nt>ed for ht'lp in irs ap-
plicatlo11 or rill' ~ub,t,inlM' rule o( l.iw. 

1' fl1'c,1u,c• thl\ l"ut· lnvolw•, a que~ 
lion ol pr<>< PdUrl', wt• wil l ,uk thi~ 
Court'~ At.lvl!,ory Comrnltt,•u on Civil 
Kules of l'r,,c.llui uml IJroLudun• to 
study rhr problrm ,1•1 out lwroln nnd 
to report 10 rill~ Cou11 It, rc11:ommen
ddtion~ lor deail11K whh rhJt moblem 
i11 tuturc case,."' 

Justice 10,ws, concurrlnll, wrote: 
" I w11II' •,<•11.ir,itl'ly 111 "4.IAAl')I (or lhc 

1\dvlsory Ccminum•<.'\ rnn,tdrr.ulon ,1 

~implihed rulr of clv,I procl'dure: 
Whcro rcc_owry for los, o( future earn. 
Ing~ or twnli111 <',lJ),tt lty h lu~tlfled l)y 
tht• widt•n< 1•, tlw 11l,11t11lh h,1, lho bur 
clen of provln!! ll(C' c .. prct,1ncy, the 
m!!thod o/ rcdueln14 1ho lull los~ o( 
fu1urc cainln14, lo pri•st•nl v,1iLrl', ,ind 
Lhc .ippmµ, lt111· r.ilt' of l11w1cs1; Jlld this 
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burden may be met by Introducing in 
10 widcnce the morldlity 1.1bl~ the an
n ully l.lbl~ • .ird 1hc k•11<1I r.itt• of ln
tcn:~t (8 percenl per ,1nnt111, for wriurn 
conlriltts), all 01 whkh me (011nd In lhe 
,111mrnl Act~ o/ A/,,b,1111,1 ,111cl A/,1l>a111« 
Cc,clt: (1975):'' 

II. Advisory committee action 
1 ht• Mvi~ory Committee, aware as i~ 

the tourt of the llmililtion upon the 
court'i. rulemaking power, t,t'I ()Ul in Sec
tion /J.11 of lhe Jurlk 1J I Arllclr (Amend· 
meni 328 10 ihc Alab,1m,! ConsliMion 
o( 1901), hils deferred c1cllon on the ques
tion, ,11 le.:ist ro, lhc µrc~cml, le.iving the 
Issue to be handled either t,y the Su
prc.>nw Courr'~ pattern JUiy lmtruction 
conunl1tc>e, or li tig;int\ In lndlvldu..il 
c:.1sc~. or both. 

I lcnce, thl' nl'ed (or not) of expert tes• 
llniony, and the mothanlci. of It If oft"t•red, 
aro timely quc$tlon~ In Al,1b,1mr1 law. 

Ill. Present Alabamd rule: computa· 
tions leading up to lh c present value 
issue 

The I ulc 1n Gria,ud c,rnnot be ,ma
ly1ccl 111 bol.itio11,md mu-.1 bl· examined 
wl lh 1hc backdrop o( tlw 111cchanlc.s of 
proof o( diminished fulurc earning 
r,1p.iri1y. 

I hi.• quc~11on 1s made mon• difricuh by 
thr (,lll th,1t thl'rc ,HI.' not 111<1ny recently 
reported Alabam .. , CJ\ll~ 011 the b~ue~ 
r,,iscd here, which one commcnt.itor ex
plains to be the rcsull or Al,,b,1ni,1's pu
nitive clamuges st.:indMcl fo, dca1h cases, 
,,nci the prt•ference of lh<' /\ lab+1m,1 plain· 
tiffs' l,,u to ',(!ek punitiw r.ithrr th.in com, 
pcn'>.:llOry d;1mages in per,on,11 injury 
<.;a~c~ ~o th..it llmihng Jn,1ly:,ic, c,innot hl' 
~o r1Rorously applied.\ 

Fl1111, plaimifr TllW,t prow by l..iy or l'X

pcrt 1rstlmony tl1.:11 his .ibllity 10 cam 
money In 1he futllre h.is been reduced or 
ellmln.ilod "~ ;i proximnte consequencu 
o( tht• wrong of 1he dt1fend;inl,6 

Second, plaintiff mu,t prove (with lhe 
rl•qul~itc certainty) haw muth he would 
have m,1de during thc J~rlotl In which 
hl• will be undblc to work, whi ch may 
be the \Jmc .is or In some t\ 1scs more 
tho11 he m,1do prior to the 1lccl<.lent.7 

1'hlrtl. If the reducilon In t•,1rning, h to 
be ~rmc1nont1 pl1.1lr1tlff mu~t ~how how 
many ye,m' lo!iS of eJrnlng thcrl' would 
be. In many "gil!den-varlcty" cases this 
clen,ent is proved siniply by Introduction 
or monaliiy lilbles ~howing lift• el(pectan-
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cy.• Thi\ i, done undoubtedly for reasons 
of t>.ise ,11,ci c:ost, ,inn• n1ortt1llly table~ 
prlnlt'd In the At!S of A/J/Jclmcl MC the 
subject of judicial notice under Ala. 
Codv 1975 § 35·16 ·4, Thol1gh the 
rcponcd cases do no, ,1dd r<:'~\ the Issue, 
the difference betwel'n thc> agc of prob
ilbl<' dt•ath and that or prob,1bll' c(?Si.atlon 
of c•mployment-if 1rct1tcd in thl! trial at 
all-pw,urnt1bly is simply arRuccl 10 the 
jury. 

rou,th, the remaininK lifca! or work lifo 
niultlpllC'd by the rnt~ or IOhl cc1rnlngs 
nllN be reduced to ,m~scnt valul/, and 
it is hrre that we ..rrlvc .it lhc Grizzard 
ca~c and the ~uprc nc court') posed 
cllll1fllm.l . 

IV. Reduction to present value 
A~ De.ins Gamble and Corley wrote: 
"Pcr5on,1I Injury i1Wo1rrls 111 /\l,1h,J111J .iri: 

In II l11mp ~um anti the· pl,1l1111f( h,1, lhP 
,,clv,1n1;agr o( lnw~1lng 1he money and 
rccrivlng Income from It To account 
(or 1hls factor the 'rl•rucrion to prc!>Cnl 
v.ilu1• rult•' Im~ l>fi:n t•111pl(M'<l 10 re
duc 11 the .,waid by a rea~onabl1J r;ilo of 
wt11rn Ihm might be cx1wc1Pd during 
tho compun~.:a1lon 111.•rlorl:'• 

Ex.ic:rly how this should (or L'VCn actual
ly doe\) t,,kl' pldC.:l! In <.lrcull cout l~ over 
the ~tJtc b ~ubjcct to some question. In 
some rcponl'd cast>) pl,1inuC<s hil-.e called 
el.pert witnesses (actuMie~, in two repon
ed c.i~e~) to testify upon 1hr c;ilculation 
of 1hr rc<iuction or lht• losl etHninK, 
;iw;ircl lo present valuc.111 /\ ~ llw ~upre,ime 
court recognized In M11//ln,\ v. !>um
mt•,~11. hOWt!ver. under the rule In 
/.IJu/w,1/t• & N,hhv///c R.R. Co. v. 
Gri11..1rdu, the plalnllrl ne('(l not In· 
troduce tcslimony on 1hr ilppro11ri.ite mte 
of rntere,t or method of reduction to 
prt>st•nl v,1lue. An 1nrorrrn1I , rnvey of l11w
·,w, prac.tlclng in various pnm or thC! stale 
indlcmcs lhilt i,, n,nst ''i;,,rrhm-v,,rlety" 
tori C,hCS, the reduction to prc~enl v.:iluc 
i~suc 1 .. handled simply by giving the JUry 
an annuity table of which judicr.il notice 
b wken under Ala. Code 1975 § 
JS-1&·2''· In ~uch .i ~lt~ullor, the problem 
of 1he t'holcc o( the LKlUil l interest mte 
b ttlkC'n care of simply by or1.1I .irg11ment 
,mcllor reli,trlce upon Iha l"Vt'ryclily expu
ric,1ec• of thr jury. 

Tho~rRh it does not apl)('..ir to be wide
ly known or follo,vcd, the actual rule in 
Al,1b.1m,1 ~eems to be th,11 in .in Al,1bama 
law case thl' rf'duclto 1 to present v11lue 

~hould be on the b.:isi; of the "legal rate" 
of lnte>r·c>,1 of 8 perc('nt, 1hou1o1h In federal 
l,,w c,1~e~ (such as F.(. L.A. iJnd Jonl:!i. Act 
ta~o!>) th!/ rale may bl.! het t,y ll!tl.! or 1ht1 
,H.:ILMI cutrc111 lntotc!il r.1tc 111 tho buslnC£!. 
world.'4 The redcral rulo will be dis• 
cus,cd in more cletnil in the following 
part, or this article~ Thi! Reiter court, in 
f;ic-t, inclucl<'Ci il helpful tahle (apparl:!nt
ly for purposes of judld11I notlCl') along 
wi th commenl!i by the "able m.ithcmt1tl
clan ot thl!. Stall!" who prrparl'J lt, noting 
the ncccl ror an 8 pc1'cont table, since In 
Europe ·'where nnnuilic\ are popul.1r1 8 
percent is ,1n unheard-of 1u1e!'" This mny 
well rxplain why a pkiintlff In "the old 
dayi," might have c.1lll?d m ,1c1uary to 
tomputc p~ent value, L-wn though 
C1iu,1rd !ii11)1!, he docs not have to 
(bil~lc:.:illy, cl tal,k In whlcl1 defC'11da111 
might hove had more ir11crcst th<1n plain• 
ti(O, since by doing so plainllff could llmil 
the .imount of the pre&ent value reduc
llon from 8 percent 10, ~il}, 4 v., percent 
In the "old dayi," ilS in Loulwille & 
N.i\hv/1/e Rd. Co. v. Rlchard\on.'4• 

It Is 1)robi1bly SJfc to 1,,iy that practice 
In many or most circuit~ cloelt 110L cur· 
rondy follow tho 8 porconl rulo, though 
th,1t rule appears to remain lhe l.:iw In .:i 
cil~e In which Alabama l.iw ~uppliPs Lhe 
ruh.• or decision. 

V. Should Grizzard be overruled by 
rule or otherw ise: the experience in 
federal law cases In which experts 
arc used 

rhc..• l,\ ue mised by the ~uprernc coun 
in Summor,. v. Mvl/ln~ h whelher it 
would be ,I good ide;i to requlrt> that 
pl,l111t1H c.ill expt.>rt whrw,~l!\ to expl;un 
to th<.' Jury the muLhod of n,dut !Ion lo 
prr~Pnt value. 
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The ques1lon Is portlc11larly Important 
bec<1use o( the extrii expense to er1ch p;ir
ty in connoction with tlw hiring of ex
perts, 

Al11b;irna is fortun.1le to haw ,1 lt!sl case 
10 cxami 110: personal Injury cases under 
federal lnw, such as F.E.LA. and the Jones 
Act (which arlopts F.F..L.A. by refNenc:el. 
We next examine the experience of the 
fedeml COlirts In those cc1ses ov1ir many 
years wlth tha use of economic expert~. 

VI. Economi c experts in the court· 
room: the federal experience 

ihe experience of the fedru.il c:ourts 
with experts on thb ropic is b.id, 

I he supreme c:ourl 111 /ones & Laughlin 
Steel Corp. v. P(clfcr17 summed up ye;.us 
of dreary experience with experts In per• 
sonal Injury cases to reduce future lo,;t 
f'arnlngs aw.:irds to present vAlue, by 
quoting the Second Circuit, that "[t]he 
avernge accidf'nt trial ~hould not be con
verted into a i,iraduaie scm lr,ar on eco, 
11omlc forccastlng".1• Anyone who reads 
four cases10 usually wishes 1he same 
prlnclplc t1ppllcd ro appellate opinions 
and casl ly earl see why the federal trio I 
courts have FllCh problems with the 
Issue. 
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REAL PROPER'IY 

Program includes leasing, 
construction, tax.ation, iin._m· 
clng, zoning ~Uld plttnnlng, in 
a ont:-year program, .ti.lU or 
part time . 

Write or Call: 
Grnduate Progt-a.m in 
Real Propeny , Land 
Development and 

Finance Law 

Univers ity of Miami 
School of Law 

P.O. Box 24808 7 
Coral Gables, FL 33124 

Telephone (305 ) 284·3587 

The2ru are said 1c, be four st«aips to lhe 
procedure, nart,cly, ''e!>tlrnatlng the loss 
of work life resulting from the Injury or 
det1th, calculating the lost Income 
strer1n1, co111pllling the totel dorn,qge, a11cl 
discounting 1ht1l ;imount 10 its present 
valuc".111 ror purpo~es of clarity It is 
worth taking thchu (our steps one al a 
tlrne. though for the true picture it I!> 
USl:'ful to re.id any o( the cases. 

A. Estimate loss of work lifel1 

1. The courts klSe worldife t;iblcs (nol 
ccMmid by the Alabamu judicial 
nollcl? sit1lute); worklife tables often 
show cessali<ln at age$ /Ps.~ than 65, 
for oarly rctir!!m<ml, disability or 
de,1th." 

2. l:vitlence on likelihood of plaintiff's 
bcf11g different from the norm Is ;id
n,isslbll?.H 

3. Parties may .:igree on the i'lge of cP.s-
5atlo11 of wo, ki In I & L they agreed 
it was 65,2" but 1hat m11y give too 
much 10 plaintiff, bocaui.c mosr 
workli(«ai tabl(;!~ !>how c:cssa1.lon at 
younger .1gcs, and thus counsel 
lyplcally do not agree. 

LL.M 
in 
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Corporate, Foreign and Estate 
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B. Calculate? lost Income stream 

1. Annual wage or base 
i\, Bi!se The c:omput;itlon 

"lbJeglns with the gross earn
ings or the iii)LirecJ party at 
the time of lnjury:•2s 

b. Add·on.s "To 1h1~ amount 
other Income Incidental 10 
work, such os fringe benefits, 
should be addecl:'Z6 as well 
as "i n~i.mince coverrige, pen
sion and retirement plans, 
f'Jrofit-~hnring 311d in-kind ~Pr
VIC!:!$:127 Fringe~ "are fre
quenlly !!XclLJdc.?d for simµlic:
lty's sake:'28 presumably by 
Jgreemenl. 

c. Deducts 
(I) Taxes On lhe olher h11ncl, 
the injured worker'll 10~1 

wr1ge~ woLJld have buen tll
mini~hl?d uy !>lclte and federal 
Income taxes. Since lhc da,n. 
.ige~ t1wt1rd i~ tilX•free, the 
rclevori t stream is ideally of 
.ifter•tax wages ond benefit~.19 
If tnXC'\ me r/e min,mi., the 
parlies may lgnc>rc them, 10 

bur taxe~ normally ,1re not ,le 
mln/111/) exc!.!pt In non-tax 
stdtei,, like Ne.w Hamp~hire. 
Economists often Ignore st.:ite 
taxes on the 1heoreticol as
swnption that the per~on 
could have moved to ,,nd 
worked In a non-I.ix 5late1 bu I 
Lhb, ~eWTI!, Ul1rt'!i'l!iOJ1.lbly the
oretic.ii ,111d overstates the 
c1mou11i of 1u1urc lost c;irn
lngs. 
(ii) Unreimbursed expenses 
Workers oft!'ln inc:ur unreirn
bursecl costs, such as lrans
por 1a1lo n 10 work and ui 1l

forrns, thill lhc lr,jurcd worker· 
wil l not ln<..u'. Tl1esc costs 
also !,l,ould be deducted In 
estim.iting the lost stret1rn,l1 

2. Expected evidence by plaintiff : in
crease for individuali:i:ed factors 
"If sumc1eni proof i~ offered, the 
trier of fac;l may Increase that fi!!urc 
11.u.1 the basic: annual wage) to re• 
fll.!ct thu dµproprlmc Influence of 
Individualized factors (such os 
foreseeable prnrnotlons).l1 Exnm· 
pie: 
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Wi1h 1hc poN111u or lhnl•, ,111 lnrllvldual 
workor t1ftt'n bcconw~ 1110,c 11t1lut1blc 
10 1115 t•mploym I II\ 1w,~on,1I work rx
p<iricnccs increase his hourly ronlrlbu 
tlcm~ 10 flrrn profit, To rcflt•tl 1h,1t 
helgh1ene<l v,1luc, hr ohen wlll 1e1.1,1w 
"seniority" or "experience" r,,IS(!\ 
''merit" ruhc), or L'\'Cn promo1lon) 
Ahhough It 111,iy 1w dlfflcuh 10 prm<· 
when, and whether, ,1 p.1nkul.ir fnjurL><I 
workl•r m1ijhl h,MJ rt•c11i11t.'Cl such wage 
1ncw.1°'1.'~ • It l1r• omitted}, thl'Y may 
be rcliilbly dcmonm,ued for ~ome 
worl,.crs.11 

3. Expected testimony from plaintiff: 
Increase for ~ocicty factors If ~u(. 
fie.font ,.,roof ii. offered, the tri<>r or 
foct t11Jy h1ctcdM! 1h,11 bu,e wage 
figure 10 reflect the Jpproprlt1W In
fluence o( "soclotJI fJclors;• such 
ii~ forc~ceilhlt' productivity grow1h 
within lhe worker·~ lndu,try.H 

C. Compute! tot.ii damage 
This I!, the slmplc~t step .:,nd lh<' leilst 

cliscussod-app,ircnily lu~t nnd the sum 
of the annu,11 payn10n1 <.luring 1hu ro
m;:iining worklns life, kccpln8 In mind 
this cannot be lh<' end rcsu1t.n 

o. Discount rate 
If the entire ~um of lo~, Income were 

paid on the Judgment d,11e, pl.111111(( 
would get .i windfall , ~Ince he could In
vest 1hP money and c,,rn lnlcrc~t. To ad
just (or thrit in1e~t. s.,ncc 1916 e~tm1ated 
future benefit~ of prcJ.cnt Investment s o( 

future Income hJVC been di~countt>d In 
making up the ,1ward In frd<'rnl Cil\Cs.1• 

11 b thb area, In partlculrir, in which ex
pert t.-conomic te~timony ha, m,1de fed
eral cour1 llllgJtlon of pre~cn1 VillUc In· 
tolerJbly rnmple>x. 
1. Three possib le theories The 

~upremC' rour\ in I & I identified 
lhr cp pmslhlc nw thocl~ or 
cliscoun1ln11 fc>r intcro~I ,ind Inn,,. 
11011, rwnil'ly the "C,lSt'-by-case 
method;' 1hc ''bc low-111.1rkn1 dis
cour11 method" ,ind 1he "LotJI off• 
~C'I mt>thod",J1 In cli~n,,slna 1he 
11mount of the rate, the ~upren1c 
court wrote that "(,1lhhough we 
fln<.l the c,conornic rvldencl' di~
tim.tly inc:011tlu~lw rcgardl118 an 
Clt~entl.il prcml~t· uf thoi.c ,1p
proaches•;n still : 
"V'l'w: do nm bcll•w ,1 1ri.1I tourt ,1dop 
ting \Uth .rn .1ppro.1l11 111 ,1 ,u11 undi.'t 
§ Slb) \hould br revt•r,l'CI If 11 ,1dOl)h 
a rate between 1 .:ind J peteenl and CX• 

J)l,1in, Its choice;'1t 

The A/JbJmd LJwycr 

l hP ~upn'lme cot1rl le(1 open the 
po~\lbi l ity of r1n even 8fe,11er dl,coun1 
rate.~0 

2. Which theory to uscl 
.1. Federal court's Hobson' 

choice: "below-market dis
count rate method" The 
Coun of Appeal!. for 1hc old 
Fi(th Circuit t•n b.lnc w<.luccd 
1he avall~ble option& frorn 
three lo one in federal coun~ 
In the sou1hens1ern states, 
holding In Cvlvcr 11•1 that 
factfl nders in fed era I muns in 
thl~ circui t tnu~r 11dJu~l 
damage .1wards 10 .itcoun1 
(or inflation L,y usl11g tliu "bL'
low-m;irke1 discount 1<1to 
method:' which the en h,rnc 
court de~crlbes n~ rollows: 

''In 1hc bd<lW-mari<e1 discounl nirthod, 
1he f,1c1Fl1'!le1 dm•s nut allurnpl to pm
diet 1he w,,ge lnue.i~<h tho 11.1rtlculor 
pla1nliff would h~,t> recelll('cl JS n rc,ult 
or r,rke lnfl;:,1ion. lns1ead, 1he trier of 
f;ict e~limate) the wilgc lncrca!,l!S the 
nl~ln11ff would hJW' rt'<'l'IYL'<I c,1th }'(!Jr 
.is J rl'!tult or dli factors orher th.in ln 

rl,11lon, t lw r0\llltln11 h1co1ne ,rreom Is 
tll~c:ou11tN:I by ,1 t,ofCJW,marke1 di~coun1 
t,111!, Thi~ dbCOUJII r.11(' reprll!oelllS the 
<·11imilh'd m.irkP1 lt1t('r1•)t r,11e, ,1dJu,1cd 
(or 1lw urreci u( 1111y Income tal< , and 
1h1•n 0((,01 by the es1ima11:'d rare of 
1wn11r,1I futllrt" prlu• lnfl,111on:•o 

No c,1:.c U>mC!) very d(;))C, but Culver 
II conic~ clo~c~t to giving I .. Wyers a black
lcuer rule under thl~ theory: 

·~ hold th,11 (,1dltnd1:~ fn thl~ Cir
cull mu~t ,1<JJ11,1 dJmilfll! awards to ac
tourH /or l11/l.1t1on according 10 the 
ht•low-m,irke1 dlscoun· rate method. 
The pilni~ may, If 1h1.,y wl\h, -rtpulate 
lh!' lwluw-m,1rkt:'I dl~roum ralc, as they 
t'tMY Mlpul,lW ,my otlierdl)pUtcd ,~~UC. 
I( rlwy ,w unable to do )O, 1hry m~y 
Introduce expert oplnlo1; concerning 
tht• ,1pproprl11te rnle'. Other evidence 
,1buu1 1he rffec l of price lnfl.11lon b In• 
,1clml~~lblo. ~vldc11t l' ,1l;uul 1he likeli
hood th,11 tho c,1rnlr1si of an Injured 
workor would Increase due to prr..om,1 
1m'dl, l1ll'll!nscd cxpcrlcncc a11d 01h1;1r 
lndlvldu,11 ond soclut,11 r,,etOK con
tinue, or c.:o~rr.,c, 10 l)ci Mlml~&lble. We 
rc,ow1t,r rha1 rhe ~uprcmc lOUrl 
clrcllnrd In Pfeifer 10 ~olrn ,1 single 
mc1hod or ,1ccoun1lng for Inflation. We 
,1,c ttmfrtmtL>tl, hOWtwr, with the nl'<.-cl 
10 ,ul,1p11hnt opinion 10 jury 1ri..il}, 1/w. 

When title insurance services 
aren't going your way, that's 

a sign you need Commonwealth 
Jomes K Merrihew, Jr, 
State Aepresentallve 
164 St. Francis St., Mobile. AL 36002 
(205) 433·2534 

fii COMMONWEALTH LAND 11;5; TITLE INSURANCE COMR&.NY 
I\ ~f Gm\ip ~ Camp..iny 
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,11~0 1hink ii d~1r.ihlu 10 ,11furd lil111<1nls 
,ind the CO\l'IS the upp()rlllnity lO dt:h•r
ltlHlt' thll dllu.il 01Xlrallo11 of this le,~ 
com11leJ< tm•thod In urrfor that 11s ef
ficacy for n.itlonal u,o 1.,1n bu do
wrmlncd. 

·~, ~ htM! r101ud, the dl~count r,,ti' 
m,1y be nffeliccl hy thl' r,,nlindt!r'& a&
,umption about the IYJ>i' of lnw,tmcnl 
th1• pl.11nt1ffwlll choow, for long-term 
inwsrme,m u~u,1lly y1l•ld higher nom
ln,1' lniernst rare rt•turrh th.Ill ,hon-term 
lttv1i'1mt'nts of th<' ,,1m1• qu,illty. Th!.' 
,u,m,me rnurt h,1vin11 ~r11d In Ple,fcr 
th.it it perceive~ "rH> h111111~k rc.ison to 
1,rufcr ono assumption tJV('f thP otlll'r," 
W(' 11),tnc.latc nuithor. I lowcwr, tlw f~ct• 
flndrr ,hould 1101 con~ldcr the p laln· 
tlfrs p()Sslblt> nwd tor "1Jlt'r}wncy fund• 
,1, ,1 foctor in fovor of ~ho,nenll In 
ve,tmenL,; the lnJumd w.ige-earner 
~hould h,1w no gw,rtcr nght to a 
,~·source agarn$t futurr 1•nwr1wnc,cs 
tl1.111 lw would h,M.' hacl If hr had co11-
1Jnurd t(, work. 

"In Judge-trh.'d l,1w,, ,1 trlul coun 
,1dopting n prc-tnx discount r,,tu bc
lW!l('n I dn<.I J percent will not l,(' 
l'O\'!'r.l'<t If ll C"<pl,1lm thl' rea~ons (or It, 
choice. Thi~ gul1.h•lhw. hO\~r. goe5 
only to the rea,on,1hlPnl',~ of thl' tor
rrl,1tlon bctW('t•n thv pl1.'-t,1x ma,krt 
rme o/ lntet'f»1 ,111<.1 the lnfl,ulon rate. As 
dl~cu~scd abow, thl, pr!· I.ix dl~count 
i.1tc 111u~1. then be ,1d)u\trcl for 1,1x of. 
fen,. I( •,11111,.;rtPu by npproprlme exprn 
01,ln lon, thl' trl,1l l11dl{u n,l11ht make no 
dl'tount or f.!V{'n ildOPI ,1 Ot'Kt1ll11e ml<.' 
not to exceed .1.s µ<.•rcc•nt berom adju~1 
hlR Ille tax efocts. In jury trl,11~. the Jury 
,hould 1>1' instruc1ed In thr• U\UJI f~h
lun conrnr11l11i; the wcigh1 10 br ll•~n 
t'xpert opinion cvidl'nrn. The 1ury nrny 
thi,1, be< pcrmltt('d l<) rtlllirn a single, 
ll1-1ur(' ,1ward for tlar11.1ll<'' u, It t11Jy bl! 
rN1utred to ,1n~ww lr11crro11aiorlt·~ Sltlt• 
In)!, ,rrnong ollll'r ill'fm, tho umount of 
In" of future eamfns, for t•,1ch ye,1r for 
whilh It ma~c~ .in ,1w,ircl, ,ind the cl,s
count r;ue i dmo,e~ 10 ,1pply. Thi! 
rnurl will thl/11 b<> ,1bl1· Iv rnmpute tlw 
till.ii award or to 1c•q11111· tlw p.irlics 10 
rnmp J,.,w uw ,11 lthnw1lc.~ 1'' 

That 1, 1101, of cour~e, niuch of n hlilck• 
INlN rule for .in Alahanh1 clrcul1 co urt 
jury, or ;i feder;il 1ury either, (or thc1t rnc.1t
tcr. It \hows how complex the isltul! sch 
wllh 1.•xiwrt testimony. 

U8 

b. State court: horns of the 
dilemmo On fedoral law 
ques1lo1,~ tlw Al,1bnm.:i AP· 
p11llate Court, have repeatecJ. 
ly ).tid 1h;it Alt1bi1ma courts 
arc not bound by Flf1h or 

Eleventh Circuit preceden t, 
but only by the d11,Nons of 
thP United StJte~ Supreme 

IOOINUTt~ 

Court,•• clearly., correct rule. 
Thus, an Alabama Circuit 
Court, even In iln F.E.L.A. or 
joncs A<.l c.1se, b nol re
qu lrcd 10 fullow Culv&r, and 
m;iy hoar tcsllmony on all 
three method~ all<M'Cd by lhc 
U.S. Supreme Court In J & I , 
which may produrc differing 
rosul1S-somc mof'l' f.M>rable 
to plaintlf( (u)ually tht? bdOVr 
market ntmhcxJ), othe~ to the 
defendant. The choice Is 
open. 

'l lU Al,, ~9. IUY !-I.I .!OJ IIU<JJ 
""~ '\c1 1,1 ... 1110 
'Iii •I fl l() 1/lN rut111r111 
•tct ·" 1111 
•Nul..-, I 111um tnflu11on J$ An f l•m~n, 11( IJJninKr• In 
l\l,,b,Hllll, 5 CUMU L.REV. 7l. 7W~ 01)14) 
•CH C ,1mlv,1I fruM I.Ill•'•. In.-1· 1,1,.,/,l\l ,1\7 ~o u l 17?. 
JUI U~ IAt• 19/H). 
'llm1HnHIIJtrl R\ I IH/11 & I\Jw,•t (.'i.1 • Slmp,on, 177 Al,1 
47~. ~~ ._, Ill, 115 {1~121. ~~· v l\1'<"111< 144 ,.,~ 184. 

W '" }7+ 11, 1190S1 
'I M, h·1,~11, C"Jmpb,-1/, 358 ..... ld lfll7, 11!21 IAI• 1'17111 
\/J ,,,m IIUINU In• Co V 1m1•/lc'1'. 2'1) "'· l4C.. .uo 
ll'I ~> Joi ~44 (IQ711); <tlf/1t11 •· 1\111!/I/.IUI. l71 Al.1 11$, 
r 11 1<,1 'to.Jd 690 (1%41; .~i.,b,1111,1 llt'tr southern Rd 
Cu v. (.1111h1l•II, 262 lllu 190. ll/7, 1U ~t> Jd 619 (1955) 
'C' I ,/\MUI I ~ P, ("ONI fY, II \IIAMII I AW OI 
/J,M/11( ,(\ 1 II, ,I ,II J~,. 
"'l ", tm1hvll/r /1. Na,t,,1/1,, ~.R n, v Ill, h.url,Qn. 185 
,.,,, llil Ht w .ld JIit tlllXli, 1011011/11'& NJ1hv1flr RR 
tu , \M{ J~7 1\1,, 4N, 480. \'I ... , l,1 (,1,4 ll')§JI 
•11ns ..., ld ., fl.lb. 
"I 1~ Al; 49. SIi. 189 So 2d 10) f1QJ11/ 
•111111,ull~ L,bf,.. und•r , 15 16 I .w,r lt1\I pul,11,1\rd 1n 
Ill.A N'.h 1R•'11 ~" 1 19M, \ut II, r~> HIJ IS ll'llo le, 
1>"-l •od ,1,11u,1hlv All\, ACTS t11B51Rt'8 <,;,,. I 1~11~. ~11 
II lunnumbllr!'d P.•RC\ ,1ht•1 IIY>l)Ul•.,t 
"Mo/11/1• .s (I./(, fl) •. \~1/1/dm,, 71q Al,i llR, 141, Ill 
\o 1U ll'll'l )I IIC11r,1 Con/Ly Ml/I, (It~ I l,rmlln, 144 Alu. 
192, ~o Su JOO. J99,91 (19061, 
1\lO !i<i M lijO 
1•JU\ l\l,1 1111, JU), J JI Sold JI~ 11111(\1 
''4112\H SJ I, '16 l Ed ld 761 (IQ~l)I"/ ,t I 1(,,11 "''" Ii> 
/ t. I lwtrln will bC' 10 L.11v\'('n tdlllOll l),l~N, 1n rho lrRhr 
ol lrrnm'tl ,1VJIIJb<l1tv ul V,\ ,idv•nw ,11,,..i,1 
"Iii ~I "IIIO 
··~'"''',. 1.,u~hlin s, ... 1 Co,1, , r,.,,,.,. ~b, us. ;n 76 
I I J '" •1,111rntlll(/ & It Nul,1/1. ,\ I\IOU1•1n ~· Ct, \ 

Conclusion 
The old tlmer ~. "If It ain't broke don't 

Ox It:' Rout/nl.! tort llllg,1tlon In thll cir
cuit court~ of Alc1bJmJ ~hould 110 1 be un• 
wlttlns ly turned Into an expensive, bor• 
Ing ,111d lengthy "gr;iduatc ~emlnar In 
cronomlc~" o( the ~ort routlnl'iy alrrd in 
fl!dl!rJI l..iw per5onal Injury cases. ihe 
1.urrc,11 m<.!thod lr1 u,c In thl! clrcull 
i;ourts works well In prac.tlce and i) not 
expensive. Please do ,,01 ,bk the !tuprcmo 
coun lo require the u&c of economists. 
If yotr do, you will really bo sorry in 
rout In e C"il~es. • 

tw!X'k 444 u.,, 4'!0 1111eox·N1"~>J.·1: cu/..,., ,. )1•1~1 
n,..,, (o 1ll Ud 114 l~lh Cl, 1,11111r11 b,n, ~old 
\rh)t"rull'l•t It 1, MM.It>•~ 1 1,,w.,11 •,in4 ~lr1n, Inc 7ll 
l.lcJ 47~ (~lh Ch 11//J4Jlnew ~ihll'M11tl01~") 
••(111'1lr II Al 117, 
11Cutv,:1 II 111 117. 
"M,11lo1w ,U 476, / ,!t l "' 701 Suurtli In M,,do,e L,1bor 
Oupl t.11Jt,. 1n111•h1n,cl tu 1"Yi1lt•11u•, 111 ,11 418 
".l.lddOltl al 478. '<'O / ,S l QI 7111 
"} I( I ,,1 781 
"Cuf,.., II al 117. 
"Cufw, II ~, n, 
"I .s t .it 7111 n u 
"/ II I al 781 
••11, , ~, 781, 11111•11 Nu,!uf~ ~ \A.\..,j•,n: M11rl!lftt 01 4'1'1 
11 4 , NorfQI~ ~I 4~5 n. 7. 
•OMIIJl\111• ,II ~7Q II J; Norful~ "' ~95 n 7. 
"I & I Al 7111 
"I & r u1 7"J . 
"/ ,t I JI 7/IJ N,Q11i, C11lw1 ll ,II IU \t-<• Madore ,11 
4111 n I 1, ... 11mu11v on ,~111 ol 111,01,w w,,..,1, In rranlpu,· 
IJllcHl lndu,1ry """' 19"4-IW•). Wt,I lndlt.rk'> .t,oold 
onudlfy lnil•Uoo 1.ilt' to ttefl.o re.ii t,1•~•111 r.ornt 
"I & I ,11 711l Atu11d. Cul"'-~ II JI IU 
"I $. I •I 78J 
''/ & I •I 781 
"Cul1-1•r II 111 II~ 
"I /1. L ,11 1~0 
"I ,t I o11 7VO·~I. 
••/ & I 111 791 
"Id ,II In 
••Culw1 II •r 1111. $4'\• ,11111> I & L •1 "'10 
••Cul,,., Ir M ll2 
" 8Jlh-w I' ~f.11~ J% SI/ llf ,IC<,. JII) ,...,. 1'1741, )t"1bold 
, )f.llc. JH So.Zd JOZ!AI• 19711. 11•" • ~Llti>. 411 »lei 
S8J, \811 ... I• Ct App I, tefl di•ntNl ,117 \o ld S88 IAI• 
19821. 11.,,,. • ~Llll' JIJ \tl J<I ~Ji ~ 10 CAI; c, "111• 
1'17111 

Dav,d A. 8d1JVtl!II, a partnPr in the Mo 
blle firm of Armbrt.'Cht, Jackson, Oe
Mouy, CrQ\.vc, Ho/mt•\ & Reeves, sradu· 
Med from 'I.Jnul.'rbilt Uruvcrsity and (hi! 

Unfv('rsily of A/Jbam.i School of l.uw. H,• 
servcI on th,:, l\/,1b.1m,1 Supremo Court 
Ailvhory (omm 1ltC'C' nn the Civil Rub 
,ind Is ,1 mcm/J<•r of 1he American Law 
lmtitute. 
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The Cry al the Wild 
It 's what you hear when your paralegals 
can't seem to get through all the dictation 
or organize your documents. And lt's what 
you do as an attorney when time spen t 
preparing for a case Is never enoug t, . 

II the cry of the wild Is familiar around your 
office, then you need CaseHawk ~"' a 
software program designed to organize all 
documents and deposltlo11s into concise 
summaries by key topics and In chrono• 
logical order. With CaseHawk ,'"' all trial 
facts can be processed by your paralegal 
or secretary quickly . CaseHawk '"' features 
a simple menu-driven program rather than 
a complicated command-driven program . It 
maximizes paralegal revenue and reduces 
your dictation workload . 

Don't struggle trom sunriso to sunset In a 
jungle of paperwork . Spend your lime on 
ease strategy by taming the cry of the wild . 
Case Hawk '"' - software designed spec,frcally 
for attorneys for only $495: 

Call or writ e today to plaoe your order. 
Visa and MasterCard aooopted . 

Th,rly·<:IBy mo,1ey bock 9unrenleo, less 11 S26 r11s1ock1r1g ll•o 

CQHPOFI A TION 

PO !;!OX 8'1555•MOBILc, AL 3GG09 · (20!!'1)3'12 •9 416 

Free brochur e availabl e. 

MS·OOS 1, A ltodomark of Mlc;,0$1111 co,p IOM Md 
PC·OOS 2.0 aro rt1g1•le1ta lmlld""''"" of lnlornal,011111 
Bu1n11•1 M~cllinH Corp 
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cle opportunities 

14-21 
EMPLOYMENT LAW OR.IEFINC 
The Lodge at v.,111 Vail 
National Employment Law Institute 
Cred its: 36.3 Cost: $895 
(415) 924-3844 

16 monday 

LEGAL MALPRACTICE: THE ALABAMA 
STORY 

Von Braun Civ ic Center, 1-hmiw lll e 
A labama State Bar 
Credi ts: 2.0 Cost: none 
(205) 269-151 S 

LECAL MALPRACTICE: THE ALABAMA 
STORY 

Holiday Inn, Sheffield 
Alabamd Stam Bar 
Credits: 2.0 Cost: none 
(205) 269-1515 

17 tuesday 

LEGAL MALPRACTICE: THE ALABAMA 
STORY 

Holiday Inn Attalla at 1-59, Gadsden 
Ali'tbi'tma State a~r 
Credits: 2.0 Cost: nonl! 
(205) 269-1515 

LECiAL MALPRACTICE: THE ALABAMA 
STORY 

Carrloge House Inn, Annlston 
Alabama State Bil r 
Crodlt~: 2.0 Ccht none 
(205) 269-1515 
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18 wednesday 

LEGAL MALPRACTICE: THE ALABAMA 
STORY 

Blrmlngham•Jefferson Civic Center, 
Birmingham 

Alabama State 13ar 
Cradlts: 2.0 Cost: none 
(205) 269-1515 

LEGAL MALPRACTICE: THE ALABAMA 
STORY 

SherJton Capstone, Tuscil loos;i 
Alabam;i Str1te B;ir 
Crc.!dlts: 2.0 Cost: none 
(205) 269·1515 

19 thursday 

COMMERCIAL REAL ESTATE 
FINANCING 

Law Center, Tusq1loos<1 
Alabama Bar Institu te for CLE 
Credi ts: 4.6 (Sille l Ille) 
(205) 340·6230 

LEGAL MALPRACTICE: THE ALABAMA 
STORY 

Civic Center, Mo1,tgomcry 
Alaboma Smle 13ar 
Credi t~: 2.0 Cost: none 
(205) 269-1515 

LEGAL MALPRACTICE, THE ALABAMA 
STORY 

Sheraton, Dolhon 
Alabama State a;ir 
CredlL~: 2.0 Cm t: none 
(205) 269-1.515 

19-20 
TITLE INSURANCf 
A111ba~sador West 1-iot<,?1, Chicago 
Practising Low Institute 
Credi ts: 14A Cost: $325 
(212) 765-5700 

20 friday 

LEGAL MALPRACTICE: THE ALABAMA 
STORY 

Riw rvlew Pla1,a, Mobile 
Alabama State Bar 
Credits: 2.0 Cost: none 
(205) 269~1515 

20-21 
BRIDGE THE CAP 
Birmingham-Jefferson Civic Centc1, 

Birmingham 
Alaborno Bar Instill.He for CLE 
Credit s: 12.3 
(205) 348-6230 

22-25 
Rf PRfSENTING STATE & LOCAL 

GOVERNMENTS 
The Ant lers Hotel, Co lorado Springs 
National College of District Attorneys 
Cost: $335 
(713) 749-TSn 

27 friday 

DUI 
131r111ingham 
Cumberloncl loslitutc_ for CLE 
Credits: 6.0 Cost: $85 
(205) 870-2865 
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3 friday 

HANKING LAW 
Wynfr !!y I lolel, Birmingh:im 
Alc1b11ma Bar Institute ror CL~ 
Crt::dils: G.3 Cost: $85 
(205) 348-6230 

3-4 
SCHOO L LAW 
Hyiltt on Union Squ.:irc, San Fra11clsco 
National School Boarcls A~sodotlon 
Credits: 14S Co~1: S.325 
(708) 838-671l 

PREPARING & TRYING THE MOTOR 
VEHI CLE COLLISION CASE 

Westin Crown Center, K.1n:.as Chy 
A~soci,,clon of Tri,,I l,lwy('r. of Americ.i 
Credits: 12.6 Co~c: $240 
(800) 424-2725 

5-9 
PROSECUTION OF VIOi ENT CRIME 
The Antic~ I Jo1d, Colur,tdo Spring, 
Nation.JI College or Dbtrlc:t Attorney~ 
Cosl: $415 
(713) 749-1571 

6-7 
REAL ESTATE DEVELOPMENT & CON· 

STRUCTION FINANCING 
The Mc1rk I loµklns, San rrancbco 
Pr.ictlsing L.1w Institute 
Credit~: n.2 Co,1: $425 
W2l 765-5700 

rhe Al.lbam,1 I ilwyer 

9 thursday 
CHOICE OF BUSINESS ENTITY AFTER 

TAX REFORM ACT 
Law Center, Tuscaloosa 
Al.ibama Bar Institute for CLE 
Credits: 4.6 (satellite) 
(205) 348·6230 

9-11 
BUSINESS REORCANfZATIONS 

UNDER THE BANKRUPTCY CODE 
Marriott, San Antonio 
American Law lnsti!lJte-t\mcrican B.11 

AssoclatlM 
Credits: 18.3 Cosl: 9,375 
(215) 243-1600 

9-12 
CRm CAL LECAL ISSUES IN HEALTH 

CARE DELIVERY 
C.illoway Cardens, Pine Mountain 
Cl!mberland lnMitute for CLE 
Crl;!dits: 13.5 
(:WS) 870-2865 

10-11 
ADVANCED FAMILY LAW 
Culf State Park, Gulf Short's 
Al.ibama Bnr Institute fnr CLF 
(205) 348-6230 

17 friday 
SOUTHEASTERN TRIAL INSTITUTE 
Wynfrey I tntel, Birmingham 
Alnbama Bar Institute for CLE 
Credits: 6.0 
(205) 348-6230 

23 thursday 
EMPLOYMENT AT Will 
l..tw Center, Tuscaloo!>J 
Alabam;i Bar lnstltutl! (or CLE 
Cwdl11;: 4.6 (satellile) 
(205) 348-6230 

23-25 
CORPORATE LAW INSTITUTE 
Gr.1nd I lotel, Point Cleor 
Al.ibam;i Bar lnc;tltute ((>( CLE 
Credit!>: 12.9 
(205) 348-6230 

UNIFORM COMMERCIAL CODE 
I lyc1tt Reg1mcy, Chicago 
Uniform Commercial Code Institute 
Credits: 18.3 Co~t: $585 
(717) 249-C.831 

24 friday 

LITIGATION 
Birmingham 
Curnborland Institute for CLE 
Crcclit~: 6.0 
(205) 870-2865 

24-25 
BANKRUPTCY 
BirminKham 
N.itlonal Bu~lnebs Institute 
C1C'<.llts: 12.0 Cost: $196 
(715) 8.~5-8525 

30 thursday 

PENSIONS AND TRA '86 
Llw Centtir, Tusraloo~;i 
Alabomo Ba, lrmltu tc for CLE 
Credit~: 4.6 (satellite) 
(205) 340-6230 
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cle opportunities 

30-1 
TITLE INSURAN CE 
Holfdt1y 11111 U11lo11 Squ.irt•, ~.,,, 

Franrls<.:o 
Practf~lng I ,,w ln ,tllllt <' 
Cr<:dlb : 14.4 Co~1: $J25 
(212) 765-5 700 

1 friday 

ADVANCED REAL PROPERTY LAW 
Birmlnghc1111-Je(foKCJ11 Clvir CPnter, 

Birminghan, 
Alab,1mr1 Bnr ln~tltutc (o, CLE 
Cl'(;!d1t~: 7 . .1 
(205) J48·6210 

3-7 
TRIAL ADVOCACY 
Th<: Montcil'OII C I Iott>!, Nt1W Orlt·,m~ 
N,:ilion tl l Collog(• ur 01~11 lc t Attornuy~ 
Cost: $415 
(713) 749-1571 

92 

4-8 
LABOR LAW & LABOR ARBITRATION 
I lllt on Inn, D.ill<lh 
Southwestern Legal Fc,undatlo1, 
(214) 690-2377 

7-17 
TRIAL ADVOCACY 
Univ. of North Carolin.-. School ot LJW, 

Chapel Hill 
N.1tlon.il ln~lltuto for Tri.ii Advo1.,11.y 
Cre<.lils: 75.0 CO!>t: $1,350 
(61.l) 6•14-0323 

7-8 
WILLS AND PROBATE 
We\tin, Dallo1s 
Southwe~tl!m LCHdl Foundation 
(.l1il) 690-2377 

8 friday 

O IL, CAS ANO MI NF.RAL LAW 
Lc1w Cc,w::r1 Tuscaluosa 
Alab11n,,1 f.l;ir Institute for C'I I· 
Crudlb: 6.2 
(.l05l 348•6.l30 

8-9 
TRIAL ADVO CACY 
Ann Arbor 
ltbtllute (or Continuing lPgill Educ,111<,n 

In Michig,in 
Credit.,: 12.7 
(3 IJ) 764-0533 

13-15 
WORKER'S COMPEN SATIO N 
Mobile 
Aldb<1mi1 O<•pMtment of loduwir1I 

Rd.it ion~ 
Crerlit~: 1(),9 
(205) .lfi l-2868 

15-16 
YOUNG LAWYERS' ANNUAL 

SEMI NA R ON THE C ULF 
Si1ndc~1l111 l1cs1l11 
Alaban,11 Bnr ln~tltute for CLE 
!205) J40.62 .m 

21 thursday 

LEGAL MA LPRACTICE 
Law Center, Tu~cr1loo~11 
AIJham.1 8,1, hhtlturc ior CLE 
Crc>clil'i: 11.6 (~.iicllHci 
(205) 148-6230 

21-23 
NEGOTIATION S 
Northwe~t1;>m Univ, School of Law, 

Chk. 1go 
NJtio11JI ln~tltut~ ro, TrlJI Advocacy 
Crf'dlt~: 17.0 Cost: $650 
(612) 64-1-0323 

29 friday 

TECHNOLOGY IN THE LAW OFFICE: 
COM PUTERS ANO BEYOND 
Civic Ct•ntllr, Birmingham 
Al,1bt11l1i1 BM lnMltuw for CLC 
(205) '348 ·6l30 
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Amendments To Code Of Professional Responsibility 
-Supreme Court Invites Comments-

The Alabamn Supr eme Cuurt has 
boforc It for consideration prophs(!d 
,,mcndmcnts to Canon 2 of the Code or 
Profe!>>ional Rcspon)lbillty of the Ala• 
b,1ma StJ1e Bar The propo~ed amend• 
me n,., MC as follow,;: 

I, The following "Tempcm1ry OR 2-112" 
Is oddcd to Canon 2: 

"Tomporj11y DR 2-lll A<lvcrtl~lns or 
Certlflration 

(a) A lawyer sh.ill not ndvortlse that 
h1• h,h l;ecn u•rtlfll-tl by ,rny c:or
lffylng 01g.inlz,lllon, unle" thl' 
rertlfyrng org,ml1a1ton hjl'> been 
.ipprO\~'<l /or adVt'rtl~ins of certl
nc,1tlon IJ'i• th<' f)l(.llt'!IUr<', ,c t 1orth 
lwlow. 

(I,) Approval o( cc11lrylng org,mizd
tlons ~hall bt• t,1rm1tctl only Upon 
.i llndli,I! 1h,11 th1' 11dwrtlijlriR by ,1 

lilwyer ol ;i certHlt,lllon by 1he 
cl!rtlfylng orgJnlt.,lllon wlll p~ 
v1dc: me,in1nf1(ul lnform.ilion that 
Is not false, mlslc.idlnii or decep 
hw, (or use of the puhlic In c;elect
lnl( or n·t 1inint1 .i lawyer, 

kl Tht> prot~dutc for ,iµrrov-,,1 of ii 
cel1ifylng org,1nln tlor, sh11II be tl~ 
follows: 

(i) Appl callon (or ,,pprov.il ol a 
cl!rtifylng orgnnl,,itlQn \h,111 
bt.· r,.idc 10 tho Gener.ii 
Counsel c,( tht• Alt1f);)mil Sr.ne 
Bar pur.u.int 10 ,111.h protc
durt.~ o~ the Cf.'nllr,d CounM:,I 
rn.1y (w111 time to ttn,c estab
lish in wrl1lng. I ht• ,,ppli t,1-
tlon shall be occo111pnnlrd by 
ii rt'iJS011nblo 11ppllcatlon rec 
10 be ~!lt hy lhl! General 
Counsel. Such r,ro<cdurt:5 
and (~ \hall not bi: efft><.t1vc 
untll .11>pr<M'd by the Dtscl
plinary Cornm1"i11n. 

(Ii) The Gener.ii C •wn,c•I ~hall 
make such lnw,t111,1t1on1 

formJI or ln(orn,,11 ;,, he ~h.111 
deem fl(•C' t1~~.ir~ 01 dc~1r.ible. 
Upon ro 11clu,ion or hb ln
\'(';tliw1ton, he 5h,1II prep,1r(' 

I lie Aluboma Lawyer 

d written 1t<1,on ,)l)p1011i1111 or 
disappmvinK the certifying 
or8Jnl:wtlon. 

(1111 Upon ,1rprov,1I hy 11w Gt'ncr
al Counsel n( 1lw t·e11lfying 
organiLation, the G1.meral 
Coun,rl ,h,111 KI\/\J notice of 
the app10,,,ll. 

!ivl II the Genr1,1I Counwl dl~a,>
provcd cl lhl• CC'1tltying or-
11,111l111tlon, tlwn 1h1• .ippll
cnnt n,.iy wilhl11 ~lxty (&O) 
days or tho clalC' or the Gener
.ii Coumd'~ rcpor1 appcJI the 
di,,lpprO\',II In thl• Dhtiplin
ary Board of 1111' Al,1h.lm.1 
Stall! BJr, which \hi'III ,mign 
1hr ,tppNI lo J p.incl of the 
Board for ,1 lw,irlng. Th<' 
hearing ,ho.111 lw wnd ut trd 
In a 1,roceedt1111 rla novo, 
wlih lh<' b11td0,1 ()( proof on 
the aprlic.in1 All cnsrsor 1l1P 
,1ppc.i pruct•1•dln11 \hall be 
t,rxerl 10 lht• ,11mllr .int 

M I he .ipplicant or the CenN;\I 
Coun\<:I rrl.ly .,ppeJI the or
der 0 1 1he p,,n(·I of the 
D1&ciplinary Bo.ud 10 the 
Suprernu Court of Al>1ba1m,1 
pursu11111 lo tht! Alabama 
Rules or Aprwll,Hl· l1rotcdurc 
,md Rull' B(dl of 1hr Rulll) ur 
Disc l1lllnury (n/orn•men1 

(vii The .1pprov,1I of ,1 Cl·rtlfying 
organ1.z.11lon ,h,,11 lw ~·(ft-ctM1 
for live ycM~ fro1111he d.iw ol 
1hr ,11>t11ov,1f: provided, hO',v
t:.'Vl!r, th,111 (0 1 llhJSOllilblc 
,-..,u~c, 1he C1•n1•r,1I Cnun&cl 
111,,y wlthdr,1w In ,1 wrlnen 
r('f)Orl the ,Jpprov,11 uf ,, te r-

tl(ylng organl1<11lon, which 
wlthdr,1w11I n111v Im ,1pp1•,1l1•d 
to 1111' Pl~drill11,11y flo,1rd 
under the sum1• r,roccdures 
J~ 11 nn ,1ppllc.itl1>11 were: rll~
.lPJ)rOVl.'CI lly thr Gl•nrr.11 
Counsel. The burden of p,oo( 
~h,111 remain on the crrtilying 
OtK,u1i1,1tlon" 

J.. fhe present Tempor.iry l)R .l-101 b, 
umcnclcd (by the ,1cldltlo11 of "(D)"l to 
rCJd as follows: 

"l1•m1l0r,1ry OR 2·101 Cnmmunrralions 
Ctmrt•rntng ,1 / ,11vyt•1 \ ~t•rvlc c1 

A Ww~1!t d1nll not m,1kc• or c,Ju\e 10 
IK' m,1rle ,1 false or ml,lr.1dl1111 com-
1111111k ,11lor1 ,,buut the I twy<>r or tlw 
l,1wye1·~ wrvice~. A 1.ominunlc.i1lon 1, 
r,,IHU or n,isleAcllng I( 11: 

(A) ro r11.iln\ ,1 111,llt>rl,11 r11i~rt:prc~tm-
1.11lon of (ad or l,iw, 01 c>llllt, ,, f..i1.t 
rit•cc,,,ny to mdke the: ,111ernl•llt 1..on· 
\ldl.'led ,,, ,1 wholl· Mt materially 
n1i,ll'Jdi11g: 

UJl 1, llk,•ly 10 crLWt' dll unJu,tiOed 
"~IX'f t.ilion .ibout result( the lawyer 
r,,ri nchleve, or StiltL·~ 01 Implies thdt the 
l,1wyw c.in achieve w,ulh liy 1111•,111~ 
1h,11 violdll.! tht: , ult!~ o( profos~lo11,1I 
rnn<lll( t o, 01hcr luw; 

(Cl comp;ire,; thi, q11o1llty o( thl' la"~ 
ycr\ servicec. with thr qu.,llty of otht:'r 
l,twyt•r.' wrvt~. except ~ ,,rovtdNI In 
ll•mpor,11y OR 2-104; or 

(D) communlcJW, th1• c 1•111(1< c1t1on o( 
1111' l,,wycr by a Ct!rtltyh111 (.)rg,inl1.11lo11 
P~< t•pt .,~ provlrll•d In fl'mporary DR 
2·112.'' 
I f IS rURTHER ORmRfil) lhJ I these 
,inwnJme,11, be cf<11ttlll(• June I, J()87 

The court lriYlli·~ uimmcn ts from inlcro~tcd parties. Such conm1cnts <ihould 
he ;,ddros~ed to the Clc1rk of thl! Suprcrnt Court, P.O. Box 1571 MonJgonwry, 
Al,1b,1ma 36101. Sui:h con11nent, ihould be rtn•lvc ll hy the dcrk nu l~tcr th,m 
A11ril I, 1987. 
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Lawyers as Executors and Trustees: Snakes and Ladders 
by Ed~.u C. Ccn tlc, Ill 

It hd\ hl'en tr.id lion.ii rm ni.111y IJ\.vyer, 
,111d ilrm~ 10 cng,.1J,1e in e~tate plnnning 
• ,~ ,, "los~ lc•ader/' hoping to recoup their 
fC'f' for dr,1(tfng ,l client\ will when 1ht' 
P,t,lle Is flied. I lowever, d~ shopp1 ng for 
.1 prol.J.1w lawyer bt->comc\ popul,11; thl~ 
prJt.11ce may nu longer m.i"t! l!co,,onik 
~en~l!. An JllOrnl'y therdorc may bL' 
tM1ptl!cl 10 mc1lnt,1ln 1lw proOlilbllity of 
hi, or hC'r 1ru~1 ,ind es1,11c prJClfce by 
n,,mlng himself or ;mother m<'mh<>r of 
lh<' firm ,1\ exe<.:ulor or ttu,tee. Follow
inl!l this couM• may be unwbe, howewr, 
due lo thl' many µoumtl,11 mhlc,11, n,.il
pr,lCtlC.f' ,111d economic pitfall!, 1h.:i1 m,1y 
be <'ncou111orecl. 

flhically, thefl' apparently is nothing 
improper per ~e in n luwyc>r's ~Prving as 
lhc, fiduC'l,1ry reprr~entiltlvt> for c1n est,11C' 
or lruM . !,L'e, for C'lCilmplc•, 7 A.8,A RPill 
l'rop ortY, Probtlll.! and fru.\l /<JUrnlll 
11!172), ell 747-748. Po>slblt! di~c:lplinary 
problem\ ,1n~e from the ,rwan~ by which 
J11 Jtlorncy ob1,1ln~ tho ,1ppolnimc111 a~ 
e,;t,HP tiducl,1ry. In pl,J11ni11g an c,tme. ,1 

lawyer mu~t b<" carC'ful not to ~ugge~t or 
ln,lr,uaw to the le,tator 1ha1 tht' lawyer 
,huul<.I bl• ,1ppolnwd in ii fidudary ca
pacity , le~I ho bo round to have vlolaled 
AIJbJrn,1 St.iic Bat Cudl' ol Prof<.•,)iOnc1/ 
Rc,ponsib//iry Ca,on 5, requiring him 10 
c•xcrd~e it1drpendc11t profc%ion,1I Juclg, 
ment on hh clien1\ neh;ilf and Dl\clplin· 
ary Rule 2-103, pmvlcflng 1h,1l ho ~hall not 
rcL0111111ond hi, c111ploym<'11I to J non-

l,,w)'('r who has not sought rt. 57 I\.L.R. 
3ci 703; 5Mte v. Ciull>cnkiJn, 196 N.W.2d 
7JJ (Wis. 19nJ ; and Di\riplina,y B0<1rtl 
v. An11.mdwn, 297 N.W. 2d 431 (N.D . 
1980) 

More0Vt'r1 rt ,,n .illornc•y routlnefy ,, 
n,1n1ed ,1 flduc:lr1ry In will~ thal ht• dran~, 
the appeMance or , ol rdtatron will ,,rise, 
whlc:h mny be subJcc;t IC) dbc;1pli11e in 
and o( il,(11(, S1.1w v. Culb1!11klan, wpr,1 
Ewn being n.inwd J fidud,1ry Ir, ont> will 
m,1y prevent the wlll 's ildmission to pro
b.it<' duP 10 the pre~umplion or undue in· 
flucncP if thP will ~crivenrr is nilmcd fl. 
cfuclJry with broilcf po.vers over l!~t.11e n,;.. 
~l!I~ Za,yfor v. Coffin, 218 AIJ. 586, 123 
So. 2.2 ( 1929) 

fin.illy , even if 1hr tesl,llOr, umolicitt>(f 
a11d without undue influt>nce, ,Hk~ thC' 
l,1wyc,r lo 5Nve In ~uch ,1 cilpildty , i1c
c-ep1ing tht• cngilg('menl williou1 dbcloi.
inR the re<.11f1ing pltr,111~ (or the l%llv m.iy 
ir,,duce Dbdpfina,y Ruic 5-101(/\), which 
foruld~ a l.1wycr; whhou1 wnscn 1 Jnd 
.1(ter lull dbclosure, from t<>presl'lllfng .1 

Cfit'nt in J m.:itter in which 1heir in1erei;1~ 
conflict. r/nanci.il 11nd r \l,lle P/ann,ng 
ld(•,,s nnrl !rend~ In .'iumm,uy, Apr 11 10, 
1986 

Acldltltmt1I t?thlc,,I conskiemllon\ n~ 
1,11cll .l!t 111,1lpr,Ktlct• problt?m'I, ari~e when 
the l<1wycr actualfy wrve\ ,1s fiduciary of 
the c~tale 01 1rus1. [vcn I( lw lacks 1,pecl
fied t•xpenl~c a~ drl ln"2~1or, the f,twyer 
mily be held 10 il profes,Jon.11 s1,1nd.ird 
o( <:ow In n1ilni1Rln1:1 .u, r,1,11e\ ,h~CI\ 

Ldaar C Gentle, Ill, Is tJ ,wt/ve of 8/rm 
m1.1hJm. He gr.1dut11erl, mmm,1 c11m 
/,wcle, Imm A11ln1rn Unlver1olt>' In 1975 
,1nc/ received hi~ ma~t<'I\ wmm,1 qJn, 

lc1udc, from th!! U11ivL•r)1ty of M/Jml In 
1977. fro111 Oxford Unlwr!.lty, wlwre h0 
w,H .:i Rhodes !>cholar. he ri!Ct•fved dn 
I lonourl 8.A., Jurisprudence, In 1979, 
t1nd from the University of AlabJrn,r 
:,choo/ of L,,~v. hi\ l D. In 1981. I le is ,1 

p11rtner with th<' 81rm1nf!hilm r,·,m rJf 

5drot•I, Ogll! & Benton. 
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<.:omparablc to tl1JI applied to a b,,nk or 
11u~1 company. /m11s .inri l:5til/P~, Jan. 
1984, ill 12 Thi' Alilbilma "prudent 
m,,n'' nrlr with rC'\pec:l 10 cs1,110 ,met 
mandtwnient b dl\cu1uc'CJ In Blrmlns/1am 
r,11,1 NJt Ion.ii 8,mf.. v. I lcnlcy, 371 So.2d 
lltlJ (Ala. 1979); ,rnd f/f\t A/Jhnmo Bonk 
ul I l11nLwtllt', N.A v. Sprog,ns, 475 So.2cf 
512 (1985). 

As estJtt> flducl,,ry, 1he ldwyer may bu 
tempted to .1ppoin1 hims< Ir or anolher 
mrmber ol his firm"~ the .,uornL,y for 1ho 
e,lilll.'. In "' "wearing two h.ib:' 1hc law
YI •r or his Orm Is exposed 10 nosslbl(' dual 
11.rblllly .is Mducimy and 05tnte allQrney, 
with conflln o( in ll'r est rompllC'illiom,. 
Although 1he pNformilnCtj nf iln (•xec:u
lor'~ or lru\lC'c\ dulk•~ may not conMhutc 
lhl' praciK<' o( law, ~Nving J~ bo1h flduci
aJy and t!~li.111! lawyer docq, In whole or 
J)drt, cxpo~rn1:1 1hc IJwyer.flduciory or his 
firm w porcnri.11 malpracrlce liablllly ror 
1hc consequence!. of all ,Ktlons taken on 
beh,11( o( lhl' esli!IC'. 

Another log{II malprac:llce con1plica
tion mily rc~ull wh<m one l,iwwr in .i firm 
reprt!~ent, ,1 corpor.11lon in its securities 
mdllt'r:, and ilno tht!r l.iwyor in lhc n,m 
Is ni.111aglng the same securities for an 
est.:ttc. Each con~iderarion ~houlcl be 
wclKhed brfore occcpliny .in ;ippoin1-
men1 ,,s estate fiduciilry and in choosing 
1he r!:,l.1te1s «ltornoy. 

Among 1hl1 L'Lonon,ic. con,pllcatlons 10 
bl! u>q.>ect<.'<J from :.ervlng as c~t,lle 
fidrn ia1 y i1re decrooslng ,cfNrnlr, from 
hank\ .md tru5t cornpclnie, which 1r;idi· 
lion.illy .ire ,111 esWtt.' pl.inning l,1.vyt•r's 
bf'\I ~ource or bu~lnoss. A l.iwycr, there
fore, m.-,y conclude 1hc11 11 ,~ .11, imprudent 
for him 10 ,Jt I d!> .i profcs)IOnJI executor 
or 11 ui.tcc as II b for ,l bank 01· trust com· 
pc111y to dr,1ft w,11, or trust~ to provide 
tomplc1e fln,mc-i.il nnd est,He planning 
servicPs. 

If ht> ~ervc\ il\ both executor ,ind ,11tor
ney for r111 f'f,IOle, lh<' oHorney may expect 
to h,1Vt• hr .. total estate <1clm nii.tratio11 fee 
dbputcd by the will beneficiaries. f le 
would be hard put 10 jusrify recrlving 
borh the maximum percentage fee al
lowrd ('Xecutor~ 11ndt•r Cade rJ( Al,1/Jamd 
1975, ~ 43-2-68 1, and paymonl for .111 or 
the 11me dt!VOtcd to the e)lclW under rhe 
guf~e of an 111tomey~1 fee, ,lrhough this 
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is apparently the µractice lt1 New York. 
7 A.B.A Reill Proper IY, Prob;,(c a11d Tru~t 
Jovrnnl (1972), a1 764 Th<:! µro~pecl of 
having a wlll benefldr1ry disgruntlf>d wid1 
1hc l,iwycr-fiduciary's total fee may pre
clude ,1 (inol soulcm1c11t of 1he eslale by 
consent. Code of Alltb.rr110 1975, §§ 
43.2.502 ,inn ·13·2·682 In pclilloning 
(or d fee as lawyer-fiduciary ill the final 
settlement hc.1ring or in nago liilling 1he 
(ee with 1hc wi ll bcneficia rle~ in ,111 ill · 
rempr 10 settle the estate by consent, c:on
fllc:1 may be minimized by requl.!sting on· 
ly i-l rea~onable overall fee for the totol 
~crvlc:es rendered to the estate. Such a 
fee ~hould take In to account 1he tir11e ex
()1:'mJcd ln providing the services and 1he 
fact thilt malpr,ictl<Xl ll.ibl ll1y lnrreases 
with the size of the estate. 10 A.B.A Rf1a/ 
Prop<"rlY, Pml~w t111d Tru~t /ournill 
(1975), at 262 

Note, hpW<•ver, that in Clark v. Knox, 
70 Ala. &07, ,11 617 ('188 ll, the Suprc!llc 
Court of Alt1bama held thal 11 lawyer-Odu
clt11y's lc~.il foe for profes~ionill services 
rendered lo a11 t!~tate should not be 
hasecl on ''the usuJI professional chargP.s 
for ~wrh service, bur .i compensation 
fixvd and determined by tht? Inquiry, 
wh.it I~ fair and rl:'asonilb le in view o( all 
the circumstances of 1he estat~." 

0( courso, lhis fee dispute pi lf;ill may 
be JVOided if the dllOrney disclose\ ln the 
testator i'lppoinling hln1 executor what 
his total fee os exccuto, and allorril!y 
euuld be and lhi.11 he (the teslator) has a 
right to uarijain wi1h the attorney con-
1..crt1il1g lhe level of the fee and If the rc
suil o( lhc b.irg.ii11 i~ recorder! in the will 
it~elf. Bosed on 1hv foregoing considerr1· 
tion~. serving J& c~tate fiduda ry le> make 
.,n estrtre piarti ce pron1able may not be 
worth 1he gamble. The simple r1ltl'rnatlw 
I~ lo cildr')<\l! ,rn ernno111ic rate (or estate 
pl.inning ~crvlecs. I lowever, if 1he cl lent, 
unsoliciled, l.'ngage:. the e~IMe planning 
attorney to be Ilic estatt1 fidvclary, and 
1he attorney ,1gree~ to th0 appointment 
clespile lh(' risk~, the rollowln8 proced· 
ure~ are ri)commended to minimize 1h!! 
.1dve,~l! rnn~equences o( receiving at\d 
carrying out the apriolntmf'nl. 

(1) Prcparl:! a standard fiduciary 
engagement lcttl!r, tu be si8necl by the 
fP.st,11or at the wi ll closing, rocltlng 1hr11 
(a) lhe tesHHor requested tildt lh!.! l.iwyer 
~crw as fiduclory wi thout the suggc~1icm, 
lri(luenc:e or inducement of the lawyer; 
(b) the lawyer expli1irwd 1he po1en1lol 

Tile A/abJma L.1wyrr 

problcms for thlc! estate resulting frorn 
5uch on appoir111r10111 (which the letter 
should describe in detail) and th!! tcmator 
requPsted that 1he lawyer )Orve a~ fldu
ci<1ry no11etheles~; (c) the l11wye1 de· 
scribed the total 1!.!l:!S which he rnt1y 
receive Js executor or trustee (and also 
ii~ @state ottorm.,y i( the .ittorncy wl II serve 
in ~uch r1 dual copacity) and explained 
to Ihle! Le.sli1I01 1ha1 he m;iy bargain with 
1hc lawyer ctmcerning 1he total arnolH1t 
of the (cw; arid (d) the lawyer ;ind the 
testate , ;:igrocd to d fee set forth in lhe 
lelter or the will. 

(2) tn memorializing the fee agree
ment in the fiduc-Jmy en8Rsem!'!n\ letter 
(in which CilSe the letter would be inc.:or
porated In the will by rt.iferenc:f.!) or lhl.! 
wlll, lhe! it?rms of comp<!1'1Sa1lon should 
not be In fixed monetary amounts, bul 
,e lf-adjusting for lt1(lt1tlon, in order to 
t1void negotintlng., second fee ;igreement 
wi1h the wil l beneficiaries. F'or ext1mple, 
ii rfi';mim1bl@ (ep agrPemenl may be 
based 011 the l.1wy(;)r., receipt of the lessor 
of ii (cc equa l to .1 certain pcrcC'titagc or 
the fair m,1rkct value o( the probate estate 
at de31h o, ii fee based on the l.iwyer's 

standard hourly rtlte ch<1rgod for provid
ing legal services during the time covered 
by the r1dmini5tmtlon rl 1he estale. 

(3) The will should name a contingent 
fiduciary to ~crw if thu altOrn!.!Y Is ur1-
wl I llng or Llr'lablc to do so. Upon the tCS· 
lJlor's denth, ;ind prior to prob;itlng the 
wi ll, 1he attorney should share 1he ei,t:ite 
engagemenl leuer with all wil l beneO· 
claries, and have them tonfl rm In wri1lng 
that they c:onsen1 Lo his serving as fiduci
ary under the terms In tile leuer (and as 
attorney for the estate, I( he Intends to do 
sol. If, however, this consent is not ob, 
tr1ined, the illtorney then will bP ilpprised 
of potential t'!Xpofiure and may wish lo 
~ubmil a letter of fldut.l.iry resi8natio11 to 
the conllngen1 naucl.1ry, who 1hc11 would 
probo1te the wi II and serve JS its executor 
or manage the testilmentory trust, os the 
rnse mJy be. 

(4) Serving as both fiduciary and law
yer for the estate should not be prac• 
ticed absent cons!!nt rol lowlng comploto 
<.llsclo~urc to tho tcst.1tor, 1hc wi II bc11t:· 
nclJrlcs ;ind all members of the oliorncy's 
firm, ond a careful con~lderi.ltion or the 
resulling risk~ ilnd benents. • 

"It's One Of The Best 
Pieces Of Evidence You Can 
Use If There's A Contest"* 

If There Is Any Doubt, 
If Backup Support Is Called For, 

Armor-Plate Your Client. 

Contact David Ramsey 

Videcom Productions 
Professional Video Taping 

P.O. Box 2268 • Montgomery , AL 
(205) 265 -7843 

• Carl Sloan , Attorney • Penzer & Sloan - NYC 
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Consultant's Corner 
rhc fol/owfns i> a review of .ind com 

mcnt,,ry on ,m orflce .,utomation is~uc 
with current Importance to the /cs,,/ 
community, prC'pared by the offire <1uto
mat1on cnmulwnt to the state bar. l'aul 
Bormtcin, whow vlLws Jlt! nut flt !Cl.')\ .lt· 

1/y thO)e of t/lC Slcllt' bar. 
This ,~ the second Jtticle in our Con• 

sult,int') Comw series. ~ would like to 
hear from you, both In critique of the or· 
tide wrltt<•n ,md .,U88<'Stlng topics for (u. 
tuw Jrt/r/e}. 

Copier charges 
All firm~. large .ind smal I, metropoll 

tan, ~uburbiln and rural, are r,,clng In· 
crea~ed prl"l~ure on profit m;irgln~. Cm,
ple thi\ with the h11rdening of client 
re~l~l.lncc to rate increase.~, and one ha\ 
all the clement!. of A dilemm.i-alnimt. 
There MC opponunltlos ror lncrea~cd 
profltahlllty without rate squabbles with 
cl lcnts. These oppor tunilie& arc found 
below tho rloued line (on the bi ll) ilncl 
gener.1lly me grov1wd In two categorlr~: 
rclmbur;.iblc expense such a!. pmtaKO, 
tcl<!phony, trt1VCI, copying, etc. and v.1lut."
addcd services such as legal research, 
technical support, mc. 

Capturing copier charges Is a piece of 
c,,kE>, rlKhtl You ~imply put a ~ign-up 
~h!!c!l ~omcwlwre In the vlrinity of tlw 
ctlplcr, then ~It back and watch thost• 
t hJrgo tickets multiply . Wrons. Our ex
perience Is that many firms arc mbslng 
up to 90 percent or chargeable c:opiei, 
r1nd do nol know It. Worse, they (.ill ro 
r1ppreci,11t> ju~r how much money I~ In 
volvi>cl. TWC'nty-ccnt charges do not .idd 
up to ii rc'f\N of bt>an~. right? Wrong ag,,ln. 
They c.in ,,dcl up ro mort.> than $100 pt•r 
IJWyt>r, J)l'r month, all of whrc.h fall~ to 
the bottom llnc. Furlhl!r, cllenb .1,c more 
undli'r'>IJndlng of (Jt lcJst less urhymp,1-
thetk tCJw;ird) rclmhursable cxpcn\cS. 
After ,111, thc.•y trn-.el ilncl mall and copy. 
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Conduct ,1 self-audit of your perform· 
uncc In this t1rca. Octerrnlnc the month· 
ly volume on your rttaln copier (which 
~hnuld h<' dedicated to client copying). 
l hb c.an be done either by noting the 
monthly meter rec1ding or a,king your 
ropier vendor 10 furnish your recent 
volume history. Take 85 pPrcPnl of that 
volume figure, allowing 15 f}<.'rcc>nt for 
throw-ilwilys ilncl in1crnal co,,lcs. [xtl•nd 
lh,1t riKLtre by 20 cents, and call It potc11· 
tl,11 Income. rake 67 perc:en1 of thdt flguru 
and call It realilMble income, stlpul.1tlng 
that 33 µercent of the potential charge) 
m,,y be wrl1tc11 off for varlou~ rCil\On\, 
Compare realizable lnc.ome 10 ,h.irges 
for thP miltching period, whether billed 
or not. 

If the data is a bit dtfnc.ult to cxtr,1c1 
from your billlng sy&rem, h.ivv your book• 
keeper maintain a separate mDnu;il titlly 
for ,1 period or review a monlh'!i Invoice~. 
If your Jctual charges appronrh 50 pPr· 
Cl'nt of reollzablc Income for a mntc:hlng 
period, congr.itula1lom. You m..1y wnnl to 
tighten up a bit, but nothing drastic Is lr1 
order. On the other hand, Ir you find 
yoUl')t'lf at 33 percent, or 10 percent, (or 
t'x.imple, you ought to consider dcclslV'(' 
oc1lon. Until mcently the nnly remedy 
has bec.m "robing the level of awart'nC's~:' 
,1 not•SO·subtle way of ~ylng '\crt>amlng 
;ind shoul1•1g." Thi~ ha~ only., tr,111\icmt 
errecl ,ind \ till rPlies on rcmcmhodng to 
record cl lent datd. 

Now, however. there ls an outo,11,Hlon 
~olutlon 10 this problem, at least In ~me 
drcun,~rances. S<,veml sp<>ci:ihy vendor,, 
(f qultr.ic, Computrnc, lnfortext) h,1vc 
developed dl!Vkes thal attach to most 
copier,;. l hey require th!: input of ,1 drC'nt 
,ind m,,tter number J~ .1 condition for 
~t.ir1ing the copier aruJ !hen print the> 
t I 11mt/m.itter numbers, Jnd .1s~otl,1ted 
coplu~, .1~ Input 10 the bl ll lns systc,11. 

Hormtdn 

Such de-vices v,1ry In .. 1111pllcity (.ind 
price) from nwrely c;ipwrlng the dJl,1 to 
valldatlng It a~ well. The rosl5 run from 
'63,000-10,000 and riln pay ror rheni· 
selves in les~ thJn a yv.ir. On!! gers con· 
trnl of the procc~~ without reliance on 
"rli'membedng." The tOJ)h.!r ~Imply will 
not ~tart without a client and mattl'.'r num
ber. lnlt>rnal ropir~ a1t.? enabled by ~1!1· 

ting up a dummy cllc,n1 n11mbN for the 
firm. Ari .itldctl bt.•nuflt Is., n•onthly "bi ll" 
for Internal copyl11s; thi1r 111ii,:hr liP in· 
teresting In lbolf. 

The m;ijo, lcg.11•\f>Ccl(lt wndor; .ire of
fering an .iddecl twist. ror firms who~o 
billing softw.ire progr.1m I\ mlni•tornpu• 
tcr ba~ed, they offer convcr~ion software 
to lntcrf.itC' the control devices ro the 
mini-computer. dlrt>ctly, ,1utomiltically 
c,1kulatlng .111d postlnK to the proper 
<:lient account. Such lnturf,ltC' ,oftware 
b priced from $21000 6,000, dcpt'ndlng 
on vendor, Note thot intcrf,1cc software 
of this type cu, renily Is not offered for 
m I cro-com µu tl!r-ba~ad bil II n~ products. 

In summJry: I( you h,M' nol conducted 
a recent audit or topy co~t recovery 
charges, it ls very likely you .lrf' losing 
money th.it can makt.1 ., noilc.eable im· 
pact on your bottom line. Automawd !iOl
ulron~ are awiilahli> to plug this leak. 
Thl.->y can vary from a r11l:11iwly ~lmple 
(and lr1~pc11hiw) st;ind-,1lone control 
device 10 integrated (nmrp <>>c:pt'11~ivc) 
\y, rem~. • 

M,1rch 1987 



THOSE WHO 
AREN'T 

COMPETITIVE 
END UP HERE. 

I t's l1 foci of llf c, off the field as 
well os 011. The pl,lYl'l'S who ill'l' s trong 
and skillful ; Lhoi,w who ilsscmblc tl1Q bcsl 
lea m n:mch Lhei r gt>.1 I. The other$ watch 
from lhl! sidl!l inc. 

Our go.:il is Lo provide ynu with Lhc 
very best profession,ll liability insurance 
covc r.ii-;c. And we havl' the leom tn beat. 

'rlw Alab<1111,1 Stall' 13,u. Your .issoc1a
tiun, snll'ly dedicated to .,ervinb Alabama 
attorneys. In Louch with your nt>eds. 

Kirkl•-Van On,dcl ln sur .mce Ser
vice.'!-.. The nation 's IMgc!>l at.lministralor o( 
b.1r-.,ponson.1d li,,bility insur,,nce programs. 
hxpt>ricnccd. Responsive. A company built 
on cxc.:-ptional cuslonwr ..,crvice. 

lhc 1-foml· lnsuranc~ Company. 
UnJerwrilcr of murt.' prok' ssion.11 liebil· 
itv insurnnCl' plans than Jny other. 
Rcm1wnl.'J ,,s the n,1lion'!, prcmil•r lit1bility 
insurance rMlicr . 

Together, we've designed the LPL 
plrtn you 've been w aitin g for. On e of the 
broodest policies in th e United State s. 
Competitiv ely priced. With the most 
responsive customer serv ices anywhere. 

You be the jlH.lgl'. Just call Kirke-V.111 
Orsdcl lnsu r,11"1Cl' Scrvicl!.s toll-frl'e, I -800-
.J...11-1344 lo find u11l nmrc ,1bout thr /\la
bi1m,1 S tc1lt' B,1r':. lll 'W L,1WVl'rs Professional 
Liabilily l'lc111. Y<,u'II discover lhill Wl' didn 't 
just conw lo pl.:iy. 

We came to win. 

Kirkc-V.1n 01"!,dcl ln<,ur.ince Services, Inc. 
m ·1 h,rd "'''-'l'l Dl'' ~llllnl'"· low., :10.1t1tJ 
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Book /k-id Review 
Consumer Law: Sales Practices and Credit Regulation 

by I low.ird J. Alperin .ind Roi.ind r. Cha~e, We~t Publi\hing Co., St. P.iul, MN, 5.tl P.igc!t 

Reviewed by Greg Ward 
for the o1~rc1gc prnctltioner, It ha day 

long-droadL'<l who,; a , llcnt coml', In, 
sits In the side chJlr ;ind IX'11111s to di!>CU!t!t 
a problem which the ,rnorncy quickly 
analy11.>c, ,H one involving one o( thP 
many rtrl'a~ genernlly grouf)('d a~ con• 
~um(n lt1w. Con~umt•r lnw is far-rnnglng, 
and Includes gcn1Jr,1I contract lnw, lnw~ 
peculiar to cc1ch St.lie .ind .i multitude of 
relatively ,,cw fecfor.il 1.,w~. II 1.mcom
p11s~cs nll li'lw ,ogul,ttlng consumer 1r:in!t
actio11s, i nrl udi ng loans, adverrlsl ng, 
crt!dit ~ales and mme lcil~es, ilnd I~ n 
unique mold of ()Ur old<·'>t 11nd newest 
toncept~. I hu!,, con~umc.•r law give~ ris<' 
10 il great de.ii or t011fu~lon. 

One of the more experienced me,11-
bt>~ or my bJt recently WilS di~cusslng 
consumer lilW ,111d Stilled that ,ln attorney 
ju~t out of lo1w ~d1ool hi'I~ 11n ;idv,,ntage 
over an cider counterpart brcau~e thr 
younger ,mornoy Is freshly vc,...,cd in the 
Oeld. A youngt•r rnl!rnb<.•r of the bar re
cently confided In me tht1t becau~c or 
thE.'ir experience, hr (cit that older Jttor
ney~ h;ive il bh~ adv,1n1,1ge In cor1wmt11 

law problem~. 
Sinte neither our more expr,lc:mcPd 

brethron nor nttw adn,IU<'e~ consider 
lhe,nselvc~ tel h11vo ,my ~pccl11I ildv,,n
tage, how c;in one I.lo g::ii11Pd( 

Books such a~ How.ird I·. Alporln and 
Rolr1nd F. Chnse·~ two-volumo set, Con
rnmer I aw: Sales frJct/ccs and Credit 
l~euvldtlon, r,c•m1lnly help. Tho author~· 
go.ii b to draw r<:i1Sonr1blt> bc,undo1rlc~ 
around tho subjcc.l u( con~umor lr1w nnt1 
then ,:in.1lyzo ,rnd uxploln It. 

The authors begin with J SO·PJSC db
cus~ion of basic contract law, much tho 
~ame a~ found in u hornbook. Tht,y them 
mow Into ,.,~ue~ Involving medl,1 adver• 
tlslng, discussing ls,.uC!s ~urrounding de
ceptive Jd\lt!ttl~lng, puffing. the old ball
;incf-switch and the u~e of cndor~emc.mt~ 
and te,,timoniill~. (lhe Good I lousckec•p
lng Seal of Approval, etc.). 
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What happens whtm a !>ellcr adwrtl!>C, 
"ea~y crl!dlt terms" ,ind the credit or 
,cp,)ymcm 1em1s are ilnythlng but easy? 
The authors give il shor1 (onct-pagel dis· 
cusslon on this. Then comes a useful \CC• 

lion con,erning remecfie~ for unlawful 
Jdvertislng, such a~ 11ctlon by 1he Frorral 
rrade Cornmb~ion (invcstl14Jtlon~. In
Junctions). Ever wonder how 10 Ond out 
If a statement made In an .:idvcrtlsemont 
was 1rue? Under an FTC re~olutl(;)11 1he 
ndwrtlscr is required to (ile (l report ~ub
stantliltlng all claims made In tlw r1d, ,ind 
illl' ror}()rt mu~l be 01)1.m i<l th~ f-)Uhli<, 

Pcrhaµs the scarlcs1 ,rnd ltl.1~1 undur
stood aroJ or eonsulr'IC'r 1.iw involves 1hu 
ft,deral Truth-In-Lending Act. The o..1u1ho11, 
consider It so Important 1h01 they devote 
11,e major portion of thP lmok -c h,1plt'r~ 
SPV('n lhrough 12-to It. 

As appendices, Regulation 7 i~ ln
c.luded, the most well-known section of 
the Code or Federal Rcgul,1tlon~ de· 
,igncd 10 Implement th<> Act, ,ind Rcgu
lmion M, the nfYI section of the Code of 
Federill Regulations deilling with con• 
sumer le;ise,;, This mak<'s for P<1sler refer• 
anw, C!~pecially in locales where ther<" 
b no Code of Federal RcgulJtion~ neJr
by (the bclter p.irt of Al.ib.irn;i), 

There nre chapters dealing with the l!f. 
feet the Act and regulations have on c1d• 
VPrtising, credit c1.1rd~, billing errors ,1nd 
con~umer lt>Mes. How to anforce 1ruth· 
In-lending provisionl> has ii chapl(lr, ln
rludlng how 10 dsk ror r111d rt>('(•lw il l· 
torncy\ fGcs. 

The book clo~es with chapters on 
c1edl1 rt•por-tli, crcdll ln~urancc, 1hlrd prtr
ty Insurance and debt collcctlon. rhe 
chapter on debt collec lion is espccl.illy 
useful (or the attorney who collcm debts 
fCJr t Hen ti;, has to t11ke action to collect 
hi~ own accoun~ or represents banks or 
collection c1gcndc). The~ ha K(;)od di~
cus~lon or the Federal Fair DC'bt Colll'c· 
11011 Pr.-ictices Act shoomg who 1s cov-

ctL'tl by the Act, dt1mage~ unrler the Act 
.ind dc(rn sc~ to the Acl. 

Comumcr /,,w l, a hilndy ~et to haw 
,1,ound the offlcf.'. It 1\ conclw enough 
hO th,11 It dot', not take up., lot of shelf 
,pacr, yt•t ,om 1>lctc enough 10 help you 
giw ,olld advice. 11 I~ " useful Looi for 
a qulc.k rofort•nce al cllen, Inquiries, 1.1n<i 
I, l11dl~pcns,1blc for nuorncy,; needing to 
Rive advice on ~hort 1101 ice. 

Alpl'dn ,rnd Ch,1,c n,<1ko ,111 cxccllenl 
~,.,1-, ill drnwlns 11cc.:cpt.ibltl boundaries 
;iround llw field nn ronsun '°' law, and 
then cxµl,llnlng the field- no small tusk 
011 cllhui ~core. They abo do .1 good Job 
of heiring the .1uornoy, who prevlou~ly 
hil\ f}ern Wi.lry O( rnn,umer law b~UE!), 

turn ii into .l hr(';,d o1ncl buuet pMt of his 
or her pmcllco. 

Not ,:ill que~tlo11\ will be ,tn5W1.!ted

no l>ook t.,111 do th.11. But 11 wlll take Girt' 

of more 1han enough to ,rake it worlh 
tho co~, And it cena,nly will help to 
"bring up to ~nuff'' ;in ;iltomey who 
kn()Wl; littlt> i!boul thl' fiPld • 

Greg Ward rew1Vcd his bJc/Jclor's 
d<!grce f,om Auburn Uni~r)lty and 
/Ji) J,,w degree from the University 
of Al,1b,1m,1 School of / av1. He is in 
priv.1t<' proctw<' ,n L,ln<'II, Alabama. 
Mid ,t'fvc·~ on the e<111011a/ '10iml 
of Thi.' Al,1b,1ma l..lwyt>r. 
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Recent Decisions of the 
Supreme Court of Alabama
Civil 

Civil proc11dure .. . 
Rule 41(b) dismissal wiihoul 
prejudice 
Ex partc: Hamilton l'/,, Riggs Agen

cy. Inc., etc. (In Re: Boyeltc V. Travel· 
crs Indemnity Co. of America), 21 
ABR 602 (September 26, 1986), Boy
ett<:! riled a declaratory judgment· ac• 
tlon r1gainst Trnvelers in state court, 
and Travel!i!r.; removed the case to fed
eral court. 'rwo dr1ys later Boyette <11· 
teniptcd to amend the state c:our1 
cornpl.:il111 by adding Hamllton & 
Riggs Agency, an Alabama corpora
tion. Harnlllon & Riggs Agency filed 
J motion to dismiss 1he amended 
complal nl on the bas!~ thJl It was a 
nullity hec,11 r~e the ~tr1te court lost 
jurisdiction when the CRSe wos re
moved t<> fecleral court. ·1 he ~tale court 
Judge dcmied the motion, and l-lc1m· 
1 lton & Riggs Aguncy flied thb pt.!li
tion for rnandJ111us asking the SU· 
preme court to direct the trinl coun lo 
grant it~ motion lo dismiss. Boyette 
fllf.!d his an~wflr to the petition and re
quc!-tcd thal the supreme court mrtkE' 
the dlsrnl s~al bCcl "wl thoul prejudice:· 

Ir, .1 case or lnl1lal lmptession In Ala
b;ima1 the supreme court ~lJtcd the 

The /\JabamcJ LJwyc, 

Recent 
Decisions 

gc11eral rulo thal a dismissal is ''wit h 
prejudice" Is cxpllcltly made lnc1ppli
cable to .i dismiss.ii for lack of Juris
diction because Rule 41(b}, A.R.Clv.P.1 

provides that such a dismissal Is not 
con~irlercd an ad)udicc1tic>n on the 
merits. 

Civil Procedure ..• 
the general rule in Parker v. Fies 
& Sons left undisturbed by Price 
v. Southern RaJ/way Company 
[ lam v. 1/1/nCJJs Centml Gulf R.R., 

21 ABR 724 (October 3, 1986)
Duncan was Injured In May 1983 and 
one week lr1ter filed suit against the 
defendant for personal injllrie~. Dun
can died in )lily 198), 11n11 his per
~Ma l roµresentative wa~ sub$tiluted 

John M. M////ng, 
J,., i ~ ., mcml)er of 
the firm of Hill , 
/ Ill/, C.ittC:1r, Fran
co, Col<! & Black In 
Moncgomcry. /-le 

is a graduate or Spring /-Ill} College 
.incl the Univl.!n,lty of Alr1bi)mr1 School 
of lJJw. MIi/ing covets Lhe clv/1 pore/on 
of the decision). 

IJy John M. Milli ng1 Jr., 
and David B. Byrne, Jr. 

and ;m arnendnient filerl adding a 
claim ror wrongful death. Elam, thP 
personal representative, $Ltb$equent
ly fllcc.J ,1nolh!!r wro11giul dualh dalm, 
Jnd tho defendant movod to dismbi, 
1ha1 ..-ictlon based on Sectio,1 6·5·440, 
Ahr. Code 1975, prohibiting the 
maintenance o( two actions nt the 
~r1me timP, The court dismi~secl the 
second r1ctlon, ;.ind I;l11m 11ppeals. 

The iss11e is whether the death or a 
soil' plaintiff in r1 tort r1c1 Ion ror per
sonal Injury extinguishes thrtl r1c1lon 
so th.rt ii c.immt be amended, 11nd 
1hore(orc .my further prtiM:!Cutlon mUhl 
be by ii new and separate action for 
wrongful death, The supremo court 
answered the Issue In the affirmative. 

The original suit filed by Duncan 

David B. IJyrne, Jr., 
Is J grauuatc of tlw 
University of Ala• 
bama, where he 
received boih his 
unrlr ,graduate and 

law degrees. / le Is a mom/Jer ol 1/ie 
Montgomery firm of Robl~on & Belser 
,rnd covNs the criminal portion of che 
dec:islon.t 
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wm, only for pcmon.:il l11lurlc,. BecJUM.' 
there were no other pattlc!i nmJ 110 other 
cl;:ilrns, that action w.1~ cxllngul~hrd 
when Dunr;m died. Rule? 15, A.R.Clv.P., 
doe~ not <:hMge thl, m~uh. This, how
l'Wr, doc~ nol mean that ,1 pel"lonal In· 
Jury action I> nl"'Cr amendubh> ilfw, the 
Injured pl.iintlff die~. Clearly, I( Jr1y dd1111 
of the origin.ii action \urvlvc> thL• de.uh 
of the inju1rd party, o, If, by ,1herna11w 
.1llcgations, lhe orlglnal compl,1lnt ,1\\llrt 
ed lnccm~l~Wnt or mutu,1lly rxclu\lW 
claims, the origin.11 complnlnt i, "amen
dable:• 

Civil procedure . . . 
Cobb v. M,1/one standard o( re
view after grant o( new I rial over• 
ruled 
Jawad v. Cr,11111de, 21 ABR 626 

(Scpt1;J111bC!1 26, 1986) Slnc:c Cobb v. 
M,1/0,w Wtl~ docldou In 11391, the! ~1.md· 
ard for reviewing a 1rlol court's orclc, 
g,anling a ,,cw 1ri<1I, on the ground 1h01 
the jury's vcrdlc:1 i~ ,1gc1l11~1 lhl" R1CJI 
weighl and prcpondemnc<' of the cvl
clencc, ha, bcPn lhill 111111' ruling wil l not 
be dhlurbcd unb& lhc• wldMco plJln · 
ly ,tncJ p,ilµ,.,bly ,uppor1, the wrdlc 1:1 

Although th,11 ~t,uidard o( review has 
been cthiclzcd over tht' YltM~, h never· 
thdess rem;ilnrd the 1.-iw untll thi~ < .,~c. 
It h;:id Ix-en argued that to allow the Juds· 
men1 to ,t.:ind, ~ening ,1sicle a verdict by 
the jury, when te~ted by thi~ \limdilrcl of 
rwiew would Kiw ono JX't'\On 1hi> pi~r 

to \11h~titure his judgment for 12 people. 
In oth<>r WQrrl~, the con~tillllioMI right of 
d lrldl by Jury was Judicially curt;il led 01 

tllt11hibht'd. 
To corn:l<.1 1hl!t problem the \UPr<'rne 

coun Jdoptcd Justice Jones' dl!.wnt In 
HubbJrd Brothers Con)!. Co., Inc. v. C.f. 
Hi.lhtead Specifically, the sta,,<.l,lrd for 
,,ppellate review of orders granting new 
trial!> on the wound 1h;11 the yprdtct i~ 
agc1ln!>t tht! grt!at weight or prPponder• 
Jncc of the widence I~ lhc1i the trial court 
will be rcvcr!>Cd for aLu!.o of di"retlon 
only ii II is cJslly perwlvablo from tht' 
rC'cord 1ha1 the Jury verdict Is supporwd 
by the evidence. 

Defamation ... 
court appears to adop t restat e· 
ment (2nd) of Torts Section 587 
c191n 
Wulkcr v. fvlajor!-21 I\BR 702 (Octobor 

3, 1986)-ln .i caM,• of Initial Impression 
In Alabama, the CC>urt was a~ked to de• 
cidc whether a defamatory p1Jbllci\lion 
mm:fe before the conm,encemenl of an 
.ic-tion Jn court Is ab~olutely µrivll!'g<>d 
when m;idP with some relJtion to a con
templi1ted cou,1 proccediris , The su
preme court ~aid ye-s. 

Walker and Mr1jor; hr1d ;i dispute over 
J teJI C:.ldte commls\ on which Walker 
did not pay bccau~e he decided no1 10 
~ell the property. Majors had itlrt>.idy pro 
cured two J}\Jrcholiers, ,mt.I when W,,lker 
rcfus~ to c;ell, Malo,~ wrote the pur
chd~ers t1nd enclosed their earnest mon-

CORRECTION 

The notice in the January 1987 edition of The Alabama 
Lawyer thal Thomas E. Baddley, Jr.1 o( Birmingham, had 
been suspended for a period of six months, effective 
November 19, 1986, based upon a felony marijuana con
viction in Jefferson County Circuit Court, was in error. 
The Disciplinary Commission ordered Baddley sus
pended for six months, bul he appealed that order, and 
his suspension is aulornalically stayed pending deter
mination of his appeal by the Alabama Supreme Court. 
IASB 83-254] 
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cy check. Majors also nccuscd Walker of 
fr,aud and ,L•nt copic~ of the lcwm to 
W.ilkN .ind Mr. I .ingford, who subsc
gu<'ntly brcarnl.' Mnjori' illlorney hancl
linij 1hr, \ult. 

Shortly thorl!clrtcr Mc1Jors Olcd ~uit ror 
fraud ,rnd W.ilker flied lhls d<'fam,lllon 
acllon. M.1)or, cl.1rmcd that the defama
tory publlc.11lon was .:ibsolutely privi• 
lc•g('('! l.'Vert thoush mt1de prior to an JC· 
tunl 1udic1.1I proceeding. 

Although not exprP\,ly c1dop1ing Re
~1.1tomcnt or Torb Section 587, the court 
quoK'<l the ~c<.tlon at lcnglh and noted 
1h,11 the trend or .iuthorlty is toward 
.iclop1lns the rule ~et therein. This rulo 
ond the comment afford .:in t1bsolutc prlv
llcgc ror .i defom.itory publication prior 
to ii judlciil l r,mceedlng when the pub
llc.itlon hM ~ome mlation 10 ii pro
ccedh1g Lil.II lb cunlcmpl,11ed In good 
(c111h ,1ntl u,,c.Jcr ~oriou, comlrl1,m1tlon. 
Thr ~upremc court stated 1hc Issue of lhQ 
roll-'V.Jncy o( the communlcJtlon b ,1 mat· 
tcr for 1hr 1rl,1I cou,1·~ rlctorrnlnatlon and 
1h;n ;ill doubt~ ~hould be 1esolvcd In 
f.ivor o( ,1 finding o( rl'lev,1ncy. 

Torts • • • 
ect Ion 6-2-39 cannot revive time

barr ed cau (? of action 
Ra/ah/,1 v. Jim M,1gl/l Chevrolet, Inc .. 

21 ABR 1119 (October 31, 1986)-ln 
September 1983, lidJ<1h1,1 delivered ,tn 
.iutomobllt! 10 Milgill o,cvrolct ror 
repair~. Durln11 October 1983, the auto
mohlle w.is stolen (ron, the lot by third 
pilrtic:s. Baj,,hia claim~ th,,t during Octo
ber 198 J he c.1lled the de(end;mt lo In
quire about tho car ,rnd wa~ told the car 
wa, not qulu• rc;1dy, whun In fact the car 
h,id .ilrt'acly hcl'll !>lokm. B<1j<1hi,;1 claim!> 
the defondanl was therefore guilty or 
frnud. 

Bnj.ihlo ad1 nl h thc1l he knrw the car 
hnd in (net been stolen by October 31, 
1983, but did not (lie suit until September 
19, 19135. The dcf<'nclnnt moved for a 
summary jL1dgnwn1 ha~l'd on Section 
6-2·39, Ah Codt• 1975, d!> It cxi~ti!d 111 

Oc.tobur 1983. I hc court granted the 
dt'(cnd,1rtt'~ mo1lon, a id Ba)ahla 
nppealccl 

1 hcrt'(ore, the fs~ue on appeal was 
whPllwr lh<' prrc,cnt IWO-yt>ilf ~,a1ute of 
lrm,talrons, Section 6-2-3CJ, effective 
J.1nu11ry 9, 1985, b .ippllcable 10 d cau,c 
or ,ictlon which h.id b<.>coml.! tlm<.>-barr~ 
prior to JanuJ1y 9, 1985. -he supreme 
coun ,,ird 110. 
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Relying on Tyson v. Jol,ns-Manv///e 
5.:1/es Corpor::a/011, 1l~c courr stated that 
whi le tho power or the legislature cxl!>b 
10 alter 01 11mPnd, newtihe lcss, II can• 
not be used to revive ii ciluse of c1ction 
c1lroady barred. Bajahla's cau~e of artlon 
was complollily bMred ,I!> to ihe frnud 
claim on October 31, 1984, before 1he 
new two-year statute became e((ectlve. 

Recent Decis ions of the Supreme 
Court of Alabama-Criminal 

Di st ri ct' attorney 's non -statutory 
grant of immunity-a basis for com· 
pelled grand jury testimo ny? 

State v. Roberts, 21 ABR 886 (October 
.3, 1986)-ln Roberts, the supreme court 
gr.inted cerl lo determine the validity of 
a purporte<J grant of imm11nity from pros
ecution sign<.-!cl bv the district attorney, an 
asslstont attorrHl'~ general and the fore
man of the grand Jury as it bears on 1he 
ques1ion of whether Robert~ could be 
compelled to tc~tl(y before 1hu grand 
Jury. Thi" supreme court sJid no, but that 
t'IOn-statutory 14rnnl'i of immunity could 
be vc1lid In Alabarm1 provided they fol
lowed 1hc guklelines ~el forth in r~oberts. 

Roberts wc1s an (lmployee of the Alo, 
bum,, St;itc Docks anti wcJs subpo<m,wd 
to testify as a witness before the Boldwln 
County Grand Jury reg.1rdl11g hi~ kl1(.lW· 
ledge of 11lleged crimlnol .1c1ivilles at the 
st;ile dork~. Roberts i.!ppeored with couh
sc-1 and riled a motion for protective 
order. 

During the hm1ri11F: on the motion, lhe 
court asked the pro~ec:uting attorney if he 
Intended to grt111l Roberts Immunity from 
prosecution in return for his truthful 
te~timony before the gr;md jury, .111d the 
prosecuting 11Uomey sc1id that wM his h1· 
tC!nt. Rob<.-!rts then Wi'IS c11lled to answer 
questions befurt! the grand Jury ond of• 
fered immunity. Upon advice <l( counsel, 
Robert,; refused to waive his right not to 
testify when his answe,s n,lght tend to 
incrin,ln11te. 1 he prr,seculor' urged 1hat 
since Rober!~ had been giV(.'ll immunfly 
froni prosecul ion ;ind still refused to 
testify, he ~hould be ordered by the cir• 
cult court to answer all question~ posed 
to him. In compliance with th<.! ~t.ite's re· 
que~t. the court then o,dcrctl Robert~ tu 
.1nsw<.!r nll questions or be held In cot1-
tcrnpt and in pli~on. The trlnl courl'!> 
01dQr comp!a!lllnf( RQberts' testimony was 

The Alabama L.iwyt•r 

the subjert of immediate petition for wril 
of mantlamus. State v. Robert:;, 21 Al3R 
886 

In August ·1985, tho court of criminal 
oppools vacatcrl the circuit court'~ order. 
The appellnte court also prohibited any 
Interested party from compelling Roberts 
It> give potential incriminating 1es1imony, 
<11:4ainsl his will, bdo,e any gr.ind Jury. A<:, 
rJ result of the coun of criminal appeals' 
holding, the state filed a petition for writ 
of certiorari. 

Justice Adams, In an excellent opinion, 
~~trveyed 1he Al11bama lflW regarding 11011-

~tatutory grant~ of ir,munily. In Gipson 
v. State, 375 So.2d 514 (Ala. 1979), the 
ll!c1dlt1g c,1S<:! In Alabama <m thi~ is~ue, 
the coun held In a plurality opinion that 
under appropriate circumstances, 
non-st;:itutory grams of lm1m1nlty were 
c1llomble in AlabilJTla. The supreme 
court in Roberts reaffirmed the r;itionale 
in Cip~on and clearly held "that non-stat
utory gr,m1~ of immunily c,m be valid in 
Alabama, .,,o long ,is 1hcy follow the 
guidoll1ic.:S heroinafter .innounccd!' 

In order ror ,111 lnirnunlty JgrcC!mo111 10 
be Villid1 it must be signed by the district 
attorney ;ind ;ipproved by the trlnl )l1dge. 

The i11volvome1)1 of the tl'lnl Judge In ihC! 
agreement to grant Immunity pledges the 
rub lic foith to the potential witness, and 
(wrther in~ures that rhe stnte will not 
r1?nege on its promi~e not to prosecwte 
and wl ll proceed In goc,d faith. In retum 
for thb added assurance by the trial 
Judge, 1he wi tness not only must tes1lfy, 
but testify trttthfully in re~ponse to the 
prosecutor's question. If the witness gives 
fal~e testimony, he or ~he wil l have fililed 
to perform his or her end of the agree
ment, and lhe proSPCutor will not be 
hour,d by the agreement no1 to prose
cute. 

It Is import;:int to point out "thot this 
requirement upon the witness Is also .:i 
limitillion on the proser.ution, bec;i1ll5e it 
forbids uncondltlonal grants of lmmuni-
1Y:' 

lustlcc Adams, having lound that the 
gr.mt of Immunity in Roberts was \IJlld, 
turned 10 the Issue of whether Roberts 
could be forced to waive his privilege: 
i'tflilin~t ~elf,incrlmin.ition lJnrler Art. I,§ 
6 of the Alnb;ima ConstitutlQn, and there
by, be forced to testify against hi~ wil I. 
The supreme court ans......ert!d Iha I Roberts 
could not be forced 10 1es1l(y ag:ih,s1 his 

TAX 
AT EMORY 

The Oroumm: (11..M,) Tu)( Progrnm 
nt Emllry Unlv~·r~lr y Sc:hu11l of L1w 
invncs npplltnuons from full-tlmu 
um] part,1lmc MuLicnts, Jcgrcc unJ 
nun•<lcllrt:c canJ klatcs alikl:. Cla~scs 
urc ~ch1Jdt1l1:d 111 6 P. M, ,,nd ti I'. M, 
every weckJny ewn in11 cxccpr FrlJny. 
Rcgulnrly 11fforcJ cnursc~ Include: 

lnJMJunl lncom!.' Tnx 
Sc leered I ntllvld11,1I lnct,mc Tnx 

Topics 
P11rtncr~hlp Tnxutlun 
Tnxil l 11111 ul Cnrpm;irc ·rr1111suc1 inn, 
Tax:ui,m of Corpnrnw 

Rcur11an l:ntllm) 
AdvnnccJ Corpmarc Tnx Pruhlcms 
Advm11:cd Bu~lncs:, Plu1111ing 
"fox Ac:c11urHl11~ Mt:rhvd, 
Trot Procedure 

Tox Crim(.'~ llnd Pcnultlcs 
·r11x Cunm,wr~ics 
Sniw nn,1 Muh lsmn• T-'xt11lu11 
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Em\lry U11iv~!r~lry Stht>ol 11f L,,w 
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will bcfow 1he gr.ind jury. Robert~ ncvor 
accepll•d the tcrnJurcd gr,11\l o( 1111,nunl
ty; r.:lthur, he cho~c not to w,1lvc hi!, rlf!hl 
.ig.iln~I sclf-lncrtn1inilt1011. The \uprcme 
court concluded: 

" • I,,\\> Ml' o( !lw 011lnlon th,11 thl~ 
h .i choice th~t Robcr11, mu~, b<.-al 
lowtld to make. Othurw1\l' WI.' would 
Ix.• ~l)'n1H th,tt ,1 f1111d,mw•111,1t prot,'f 11011 
gu,1,.1nrl't'd to hun by thl! Al,1l1<1m,1 
Constitution could b<.-tt1ken iJWiJY from 
Rubcrh JI\Jhht hi~ wlll WI• do not 
l.lc.'llew 1h,1t tlw pro,i•nitlan\ l111Nl'~I 
In obt,llnlng ii convlc11011 In this c.1~e 
Is so l!rcat as to warrant ,uth <111 lnt1u· 
~Ion upon Knlx>rt,' l on\lil11lmn,1lly pro
lt•tWd r 1gh1:• 

Speed y Trial 
SIOVL1n~ V. St,11(1 o( Al,1h,1m.i, 21 ABR 

513 (September 19, 19Ufl)- 1 lw ~uprvme 
court gr,1ntc<.l ccrl to dt•tcrmln!! whcthcr 
the co~,n n( crln,,nnl .,ppc,.:,b erred In ciL1• 

nylng Stcwn\ r e1lllo1, for writ of erro, 
coram nnl>I~ b;iwd on ii RPPPdy tri.tl. 

011 dliud ,1pµu..rl1 In 5u•vvns v. Sll iU•, 
418 So.2d 212 (Ala.Cr.App. 1982), tlw 
cow t of crlml,1,11 nppc.11., r(}cognlz<'d the 
(our-point tc~t ~ct out 111 RMker v. Wingo. 
407 U.S. 514 (1972), for n determlnntion 
of whetlwr ii clefondilnt hil, hPcm tlenit•(I 
hi~ right to ii ,pLoedy trial. Thf' (ilctor, to 
be wtJighL'<l irt r1 8,irkt•r v WlnHO ,m,,IY\b 
Include: the length of rh•l.1y; dl.'fcndant's 
assertion of hr~ rrght; re,,son~ for delay; 
.ind pre1vd1ce to thP dcfcncforit. 

The court or crimin,11 nri,e,11, (ocuM;,cf 
on the ~cconcl focwr, the drfond;mt\ 
rcspo11b1bility to c1ssert hi~ rlKhl,, am! 
found nothing in the wco1d to t1,tabl1,h 
th.1t the defend.ult h,1tl rcquL1,tcd hi, 
speedy tri,11 prior 10 lib pro ~e 111011011 
filed on Au»u~t 6, 1980, ;ind l(r.1n1ed on 
Augv,1 21, 1980. Howevor, 1hr orlgfnil l 
record ornitt<.'d two ll,uers wri rtPn by de
f1md,11H to the dt'rk c,( tlw t lrn 1l1 rnurl 
d1m1,mdlng or rrqut1~1lnu .1 ~relldy trl11l 
of his coses. 

The ~uprt•mv co~Jrt lwld 1h,11 th!.' two 
letter!. mque~tin11 hi, ,pt'cdy trial which 
wuru indudcd In rho n:•mrd for rnn~id<1r. 
ation on hi!, c:or.im na/J,s .ippt•,11, but 
n1iss1ng fro1111he rl•cortl o,, <.liietl ,1pµc,1I, 
constituted J foc101 requiring a n1t11erl.il· 
ly different w11iu,1tion of Ba, kcr\ four 
point te\t. In th~t regard, the ~upreme 
court noted that th!.' only pro ,e activity 
t>ngagcd 111 by thl' defondant dunng the 
first three Y(.'ars ,111d four months. prior 
to hr~ .:irrJ1gnment, W(!tC lw, effort" to ob
tain a ~l)f'edy 11ial. Thu~, it w,lS the lnor-
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dlnilte length o( rlelr1y of more thiln thrl'C 
yeill's he(ore any sub~t.mt111l 1r1tM.'rncnt 111 
thl' pro\ecullon occurred, '"'oppo~ed to 
thc ona-ycar preparation (or ttl.il .:ifter Jr• 
r.1ign111c11I a11d .1ppolnlmcnt o( counsel, 
1hat was crucial to the court's considcra 
tion of thr speedy trial i,~ue. Ullim;it~ly, 
1he court hdd that the three.year period 
prior to hi~ arraignment con~titutcd pro
judkc to thc dl!l'1mdant .as a m.11U!r or l.iw. 

The prosecutor's comment about de
f cndant' failure to take the stand 

Word v. State of Alal,am,1 21 ABR 5'15 
(Srptrmher 261 1986)-W,ud wa\ lndlct
('d for murrler In the first degrcc. At tridl, 
the ,tatc c.1llcd two cyC'Nlt11csscs 10 the 
alleMed mwder, both o( whom to~ti(icd 
thJI .:i dispute had occurred l>ctween 
W;ird ;ind the deceased irnm('dit1tcly prl· 
or to the shootin8, One wl tne.s~ ,t,11erl 
1hr1t 1lw f11ral ~hot wac; rirl!('! d~irlnK ,1 ~trLIK· 
git• beLwe!!n Ward and lht! de<.easccl. 1 he 
ddcnclar,1 did not present ..r11y cvidcnLc 
.,1 tri.il; rather. following the dose a( tlw 
state's evidence, he rested his case, rely· 
1ng 011 the testimony of the ~tJIC\ Wit 
nc~c;ec; to prow his claim o( self•defcme. 

During the state's cloc;ing argument, 
thP pro~l"rutor ,;aid, "Did you hear om• 
voice, one voice from that wltnes\ \ tancl, 
s,,y, ' I thought Donalc.1 U11dcrwood w,t, 
going 10 hurt hlm'l" The dclense made 
timely objection, and the court merely 
lnwucted the jury, "Don't co11sider thnt 
statement made in yoJr consider.ition o( 
the ca~p:• The defendent WilS convk ted 
of ,econd degree murder. On appeal, 
W,1rd contended that thb ~t.itemcnt l)y 
the µro~ccutor wa~ a c.0111nl1.ml on hb 
r.,llure to tc~tify .ind th.it the trlJI court 
f,1ll0d to p,operly cure 1hc rcsulti,1g 
prcjudl,e . 

In BC'c>,her v. 5t,,re, 294 Al,,. 674, 682, 
320 So. 2d 727, 734 (Al.i 1975), the SU• 
pronw rnur t held 1h;i1 Section <, of 1lw 
Con~tltUIJon c>f Alt.1bd111t1 Is vlol,Hed 
"w hcr<' there is the possibility thc1l .:i pro
~ccutor's comment could be undc,stoou 
by the Jllry a.-. J reference to the fallurl' 
of the dt<(endant to testify!' 

In Lx Pnrtc Wh11t, 370 So.2cl 735 (Al,, 
1979), the Alabama Supwme Court e'l
tablbhcd the ~tilndard to be appllC'd in 
te~t,nH cur.itlw in, tructlon, In "direct 
comment" cases ill, follows: 

'\/Vt" ~UKK!!)I 1h.it ..it a m1111mum, 1hc 
11 i.11 Judge r11u~1 ,u\ l,ll n th1· ohlt•ttlon, 
ilnd ~hould than promptly .111cl v111m 
ou\ly Silll? appropriate ln\ lruruon~ 10 

lhu Jury. Such lnt.tructlo11~ )hould In· 
c·lurln th,11 ~11ch 11•111,1rk<1 ,1rt' ln,prop,,r 
,ind 10 dlHr>g,ud them: 1h.1 ,1atcments 
u( cnun\t:I .1rc not evidence: rhat under 
tht• l,,w 1lw th'frnd,mt h,1, lw prlvllc111• 
to 11'\lify nn hi\ own beh~II or nm: thar 
he c,,nnot be compelled to testify 
,1H,limt hlm'-1.'ir; ,ind, 1hat no pn.><;ump. 
rion of guilt or ,nfMinct• nf .iny kind 
~hould bl• dr.,wn from h,, f.111ure to 
h:,llly .... .. 

Applying the Wlntt standard Lo the 
foe ts in the w.ird caw, the ,uprcme coun 
held th.it thr trml judgr's in\tructions to 
Llw lury did not curt' the prt!judice cre
,ltctf by the pro~ecutor\ Improper 
1t•m,1rk, 

Robbery- violence clement must oc
cur al time of comm ission and/or in 
Immediate flight 

Sapp v. 5rcttt', 2·1 A13R 590 (September 
26, 19136)- 5:ipp Ir.ft W.il-Mart wllh a 
bl,,tk Jorkct. Approximately five or ten 
minute's l,1\er, Sapp returned to the store 
wtwlng the J,u;:k~t which pl'O'ved 10 be the 
pro1wrty of W,11-M;irt. II w il5 ofter this re
turn to the More that tlw violence oc
tu rtt!d ,u,d the defendant e~capcd. 

In an option authored by Justice Beat· 
ty, the supremr court found that the court 
o( c:rimlnal t1ppcals incorrectly conclud
e<! thi1t tho<,e fact~ c:on,11tuled robbery. 
1 ht• court hcld that armed force was not 
u~ccJ "In th<.' COUf\C o( CO'Timltting" the 
thL•ft o, "in lmmL'Cllatc fllght arter the 
comml~~lon;• but rather occurred arter 
th(• tlw(t Itself clearly h,1d c1>r1~d. 

Thu,, to IX' found guilty under the Ala
bam;i l<obhery Statute, § UA-8-41, Code 
ol Al.ibam,1 (1975), tho forc.c 01 thrcdt 
mu~t h.1w bcc>n u~ed "In the course of 
rnrn1ni1tillK the 1heft;1 whkh l)y !olatutory 
dc(i11ltlo11, § 13A-8-40, Code of A/Dbama 
(1975), embroce~ ,1,ts whi ch ot· 
c urrC'd , , • 11, immecH;itc flight ;ifter thl' 
attempt or commi~$ion. 

Criminal forfeiture and condem
nation 

M1.•lroprrlitu11 ruyot,1 v. St<Jle of 
A/.ibJm<l l'>< rel. Chris N. Galanos, 21 
ABR 794 tOctohcr l , 1986)- ThC' )t,1tc 
bi ought .in ,Ktion for condemnation and 
(orfolturc o( ,in automohlle under the 
;i111horlty of§ 20-9-91, Code of Alabama 
(1975). ~ugh, ,, pro\pect1III! purchaser or 
th!.' Cilf, USl.'n It to tran!oport mariJUdnd for 
!>JIC white he had the c.1r on loan from 
MC'tropoli1an Toyot.i of Mobile . 
Metropolit.:111 Intervened to challenge the 
condemnation ;ind ,,rgued that It had no 
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knowledge or nor Ice of Pugh\ lntc11dud 
u~e of thP car for ~,lie of controlll'd 
subst.intl.!\ Jncl !hilt notic<• could not be 
lrr1puted to rhe dl•,1hn,;hip bt>c;iu~(· ir 
could not h.wc dbcovwcd, by the exer
cise of reil)OnJblc dillgcm.c, th.11 Pugh 
would u,e thl' car for th,ll purpO)C, 

Ju!.tlce Almon conduc1' .ir1 exh,1u~livt' 
,1n,1IY1tl, in thl\ c.:a,e lw!W<'rn the ~t,11utes 
pcrm1tllng (orfc1tuw of wh1dP, u~ed m 
illegal trJr,)pot t.irlon or liquor Jnd tho,e 
permitting forf<.'iturl' of whic:J,.,., uwd for 
the purpose o( tran~por1l11g or ~clll11g 
controller! ~ub\t,111ces. 

Ju~tlce Almon re,1soned: '1hJI J c:IO)<' 
in~pccilon of the• ~tatlltC', and c.-iw~. how
ever. rcvcJI tl1,1t rhe ~1..11utes ,1re not in 
pertinent re~pccts ~hnll.11, ,1r,d thilt the 
'notic@ Imputed ,h ,, m,11tc1 or l,1w' ,ind 
'rea~onnblc dlliRcnco' 1 ules ,,ri~o froni 
prov l~lon~ In the 1919 llquo , l,;1w whit h 
ore not found ln lhC' controlled 
sub)t.111c:us l,1w:• 

The f,Kt) uf lhh c:r1w do noi ~how cir• 
cumstanccs likely 10 .irou,e thP ,u,piclnn 
of Metropotlt,,n's <1gcnt th,11 !Jui.;h w,n 
likPly 10 USC' th!' CM to vlol,111.! !ht! cc,n
trol led substJnces law. 1 hi' court not~d 
~rwclfiCillly rh.it the s,1lc<.n1<ln\ poor judg-

ment in illlowing PuRh lo use the car tor 
11 day~ In th!! fdc;;e of ,1 lir1d credit report 
doe) not amount to notice of the foci thr11 
Pugh planned to use the car for drug 
dealing. In reaching tht.! ultim<1tc dccl
.,1on in the case, the court notQ<.J: 

"Bt!1';,111w § 20-2·93 unlike S§ 284285 
Jnd 28-+..!!10 doe~ not n>qu!n• 11•,1w11• 
,,bk· d1ll11cnCf' in lnquirinl.( as to the 
pmpo~>d U'l' or the c.it or c.ont.iln .i 
provision 1har ,voulc: lmp111c noun• ol 
1cpu1alion as a maucr of l,lW, YA' hold 
th,ll the lndl cour1 erred In dctcrmln-
11111 rh,11 Mt>tropollt.in T<¥)t..1 had not 
met its burden o{ prcor rt>qulrrd III cl(• 
ru,1t condcmniltlon." 

Rccenl Dec isions of the 
Unit ed States Supreme Court 

Involuntary confcssion- lhe need lo 
find official coercio n 

Colorodo v. Connelly. 55 U.S. LW 404:l 
(IJecrmber 10, 1986)- Defcnd.int JP· 
pro11d1erl ;in off,dl lty Denver pollco of 
fic:or and stated thvl he h.:id rnurdcrcd 
,omeone and w;mted lo "l;ilk ;ibout It." 
The oWctir .idvbed defendant or hi~ 
Mlrand;i rights, and the cforon<font ~tatcd 
he understood tho)C righ1r. but still 
wanted to t;'llk ilboul tht• rnurdcr. Short· 

ly ih11rC',1ltc•r, ,1 d1,tPrliw ;irriwd and r1gc1in 
,tdvl.,L'tl thu dufendant of hi\ ri11hts. After 
,1tknowlcdKilll! rile ~ccond .idvhement 
o( rights, defendant told tho police he 
h,1d come ..ill the w,1y (rom Boston to 
ronrc~s to the mun1er. He later pointed 
out the exau loc.ition of the crime. 

The ncxl tl.iy, dofondanl bE'came vi~i
bly di~orltmtL'tl during ,m Interview with 
the public defender') office c1nd wru. sent 
to .1 Milll' hospital for walua11on. follow
inR th,• evaluiltion, the psychiatrist re
w.iled thnt defcnrl;int wa, following the 
"voin• of God" in confessing to the 
murdur. 

On tlw h,hi, of one psych111tri~1's testl-
1no11y 1h,1t rhc• defl•11da11t ~uffertid from a 
p,yt ho,i ~ lnwrfcri11g whh hb abliliy to 
m;ikc frrc ;ind ralfon.il choices, tho trial 
court suppres~ed the dcleridant's lnltlal 
,1i.111•mcnts, as well os hh custodlol con
fl·~slo11.1I, lwr;iUHP tlwy were "involun• 
t,11y:1 1 he Colorado S11prP111e Coim also 
fuuntl lho cJcfond.int\ ment.il state vitl 
,tlt•tl hi~ atlllmpll><i w.ilwr of hi\ right to 
couns(ll ,llld his rtfth Amc11dmen1 privi
lt·g~. 

A dlviclocl 'iuprrmc Court rwer..l!d; 
Ch111f 1u~1ice Rehnquist, sp<?.1klng for Lhl! 
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majority, s1a1ad thin 1ho Color.ii.lo court 
strclched tho fdca of fnvoluntarlncss too 
for. Rehnqliist held th.it coe,.cive police 
oc1ivlty is o necess;1ry pr~dlca1e tO find
ing that r1 conff?S~ion IS not "volunl,iry" 
within 1hu meaning or lhe duu procos~ 
clause. "Whllu c1 ddendant's mc,,tal con
dition mt1y be J slgnl(icnn1 'ncto1 in 1he 
voluntariness c11lculus. thi~ doe~ not 
J11st1fy i! conclusion that hi~ mental con
dition, by it~elr anc;J ;iparl from its rel;i. 
lion to official coercion, should ever 
cllspo~u of tho Inquiry lrHO constitution
al voluntariness:· 

The Supreme Cour1 further observed 
tho1 the cases considered by the court 
over the 50 years since Brown v. Missis· 
5/ppi, 297 U.S. 278 (1936), hilve focused 
upon 1he crucial element of police over
reaching. While each conf<!sslon case 
has turned on Its own sot of facts Justify
ing 1hc conclusion that police conduct 
wa5 oppressive, all hnve contoined a 
SL.Jbstantial ;ind common elemenl or co
ercive police conducl. Simply ~tilted, ab
sent police conduct causally related 10 
th!! confession, lhla!rtt ~Imply b no ba~,~ 
for concluding thot any s1atc actor has 
deprived a criminal defendMt of due 
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proc<!s~ of lc1w. The Suprerne Cour1 also 
held thal whenever the state bears the 
burden of proof In a motion to suppress 
;i slatement nllegedly obtained In vio la-
1 ion of I he Mi r;inci;i doctrine, I he state 
need prove waiver only by a µreponder
Jncc of tho cvldor1co. 

Criminal restitution is not discharge
able in bankruptcy 

Kelly V. Robinson, 55 U.S. LW 1077 
(Novomber 12, 1986)- A woman listed as 
a dobi In her bankruptcy petition a 
restitution obligation that h.id been Im· 
posed as a conclltlon of pl'obation In .i 
crlminol sentence. The state WJS nollried 
but did not file objections to the 
di~ch;irge in bankru1)tcy. The hankrupr
t:.y court granled lhl! discharge, and the 
won,an ccasod making rhe rf/slltUtlon 
payments. When the state notified her 
that It considered the ,·cst11u1lon obliga
tion nondischargeable, she fi led an ac-
1icm to prevent the state from forcing her 
10 pay. 

luMice Powell, writing for a divided 
court, held lhnt criminals ~hould nol be 
able to use bankruptcy laws lo avoid 
reslltLHlon obligatlor,~ Imposed ori them 

In state criminal proceedings. The court 
reasoned that such obligollons are non• 
dlschargeable urider § 523(a)(7) of the 
Bankruptcy Code, which provide~ that a 
discharge In bankruplcy doe~ not al1e, 
any dubt 1hat "Is (or a nnc, penalty or 
forfolture payable to and for the benefit 
of o governmental unl1, ond Is nol com• 
pensation for aclual pecuniory loss!' 

Federal defendant bears burden of 
proving insanity 

U.S. v. Amos, 55 U.S. LW 2239 (81h Cir. 
October 16, 198G)-A kidndpplng and 
wec1pons offanse darendal'll relied on an 
Insanity defense. The jL1ryw.:is Instructed 
In accordance with the 1984 Insanity 
Defense Reform Act, 18 use 20, i.e., that 
the burden of proving mental Irrespon
sibili ty by clear r1nd cc>nvind nK evidence 
was on the defendant. Tho defendant was 
convicted; on appeal, he argued that the 
Jury 1r,~1ructlons .ind underlying statute 
unconslitullonally shifted to him the 
burden of proving an essential f.ict 
ncc:ess.iry (or conviction. 

Congress' decision to put the burden 
of proving insc1nily on those who would 
plead It as a defense cloes nol offond 1he 
Fifth Am1mdrnenl's clue pruce s clausl!, 
according to the Eighth Circuit. In what 
appeats to be the first federal appellate 
decision on the issue, the Elghlh Circ~1it 
upholds the 1984 Insanity Defense Re
form A,t insofar" ~ it requires a defend
ant to prove insanity by clear c1nd co11-
vind n1;1 evldc.mce. 

Aµproxin·u1tely 90 year.. ago, the Unit
ed States Supremo Court ruled !hat the 
government )hould bear 1hc burden o/ 
proving insanity beyond iJ rensonable 
doubt once lhe cJefend3nl raises the 
ls$ue. Ot1vis v. U.S., 160 U.S. 469 (1895) 
I IOWt.>ver, Davis sirnply announcr;id a rule 
of proc;l!dUn:! for fed{!ral courL, ;ind h,h 
no1 been read as having constitutional 
underpinnings. 

The app('llate court's rcJsoning stl 11 

makes clear Lhot the defe11dant rnay not 
be mJde 10 bear the burden of disprov
ing an element of the crime charged. 
"While ln~anfly h, an ingrt:!dicmt ofthil re
quisite mens roa, It is no 1 an clement o( 
1he Cflme, and, a~ noted in Mullar>cy v. 
WIibur, 421 U.S. 684 (1975), the 'exlst
encP or nonexistence of legal insanity 
bears no necessary relationship lo the ex
istence or nonexistence of 1he required 
mental elements or 1he crime.'" • 
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Young Lawyers' 
Section 

Young Lawyers' Section Awarded Grant 
by Ameri can Bar Associati on's Young Lawyers' Divi sion 

T
ha YounK Luwycrh' Scc..tlo11 h.1~ 
uoC'n owurdcd a11 ABA Youns 
Lawyer'&' Division grant· for the 

ye.ir 1986·87 (or Its A(/ill.1te Ou1tc.>.1ch 
Projcn Public Scrvlc<' Subgront Pro
gmm, as ilnrtOlinCed by Al3A YLD 
Ch.ilrperson Al;in S. Kopit. The sub
grant propo~nl, prep,m•d hy Keith B. 
Norm;in, Montgomery, and Percy 
Badham, Birmmgh,1111, wa~ ~ubmhled 
on bchollr of the co~ponsorsh1p by the 
YlS ilnd the YMCA of the Alt1bama 
Youth Judicial Program, which pro
vide, high '>Chool student,; with on op. 
ponunlty 10 becomC' participants in 
1he Judicial pron·~~ through .i SNles 
of loc.il mot k trlill~ n 1lmln,1ling In 
s1a1ewidc compclllion in Montgom· 
ery. In the Youth /udlclal Progr.im, 
\ tu<.lenb p.irtltip.itc ,lb atturncys, 
Judge~, wllnc.,sc~ .ind jurors, l1wolv• 
Ing them In the \pcww11 o( coLIII· 
room experiences. Young lawyers 
serve .:is 10;1111 adviser) 10 the lndlvld· 
uni 1e11111~ cornpe1lng In 1hc progrnm. 

It Is notnble lhnt 1ho Yl.S rPcrlvo,:I 
the totnl ill'roun1 req11c~1erl In the 
gnrnt r,ropo~al for thP 190&-07 ye.ir. 
Plan~ ineludt• producing vldc<>t,1pc•s 
publlcizi1111 the.• Youth Judklal Pro
gr,111, to ~chool:. Jcroi.~ the :.IJtc, a:, 
well .is Including training matNlal for 
1he progrilm panlclponb. Al~o. there 
will be an indoctrination to trlJI pro
cedures t1nrl ,1 (ull•ll•ngth mock triill. 

The mock trial for thl~ year's pro
Hrdm I:, the ca,t? or Tht• S/dll' "' ML•/-

I he Alabam,, l.iwyer 

low v. El~wn Ncdcly, Involving ,1 

murder. M.inuai, and casebook~ MC 
being prepared for all ~,udent pnr· 
ticlpnnts lo acquninl them with ll'g11I 
prrmi~e~, ~uch as the princlnles of 
"l:wyond a rea~onab e doubt," "c ulp
ilb la menl.il state," " murder," '' lh<' 
condition of mind or the accu:.ed" 
and "fi~l<ittgroo felony punl~hrnt'nl," 
Local ulali. will take pldCC Marci, 
1-20. Jnd the culniinaling competi• 
lion 0111he state level will IX' in Mom
gomery April 2-5. Also there will be 
a judicial training conference in 
Montgomery for the youth judge,; 
March 21. 

Chairpersol15 for the_ local mock 
triab Include Lynne Riddle:-Thrower, 
We1umpka; Lex.i Dowling, Doth,111; 
Roburt Childers, Montgon1cry; Wil
llam 0. Wahon, Ill, Auburn; John C. 
Hay, Ill, Huntsville; Frank 13. Pous, 
Florence; Celia Collins, Mobi le; and 
Percy Baclham. Birmingham. Al· 
though the mock trifll problem ln· 
eludes some ~eriou~ legal 1~~ues1 there 
h ilr, tmll"Fli!inihK a!.pt!CI with IOstl· 
mony to be given by Qu lnii C. I lack
cr,saw, M.D., M.t., a forcnslc pa1hol
ogl~t; 0. Bos~o DcPldr,o, a rcsldont or 
the City of Hottub, who discovered 
the strangled body of th<' decedent, 
Portencia " Porky" Macevllle; .-ind 1.U. 
Snow, ii friPnd of the accu~ed who 
wa~ with him the night or the murde,. 
Lawye~. both those in 1he YLS and In 
the i.t.itc 1.,ar, m.iy contdCt ,my o( the 

Claire A. Black 
YLS President 

loc.:il d1illrper<,ons, tlw Youth Judicial 
Progr11m ChairmM1, Keith 8. Norman, 
834-6500, or the U.S. Con~lilutlon Bi
C'Pntenni.il Ch,1lrm11n, Lynn MCCdln, 
54&-9205. 

In ,iddition to advi,l'!, for the mock 
trl,11,, 1.-iwy<'"' Me needed to ,erve a~ 
;ictor~ for the prcxf ucllon of the play 
wrillen hy thl' AHA Young Lawyer?>' 
Division In celebrJtion or the Con
Mltuilon Blccnrcnnl,ll, Tlw play h, en-
1111l,d, "rhcrc\ 1 rouble Right here lr1 
River City," .i11d wlll lncludc an JII• 
l,1wyc1 co~t for the local production\ 
lo be held in conjunction with each 
city In which the 1'l1oc:k tr!,,!, ,,re held. 
Thl~ I, ,1n cxC'cllcnl opportunity for 
you, your locfll bnr~ nnd the state YLS 
,1nd ~1·11lor b,1r 10 rcr.elw po~itlvc puh-
1 lc:lty, t1nd opporlunltl!.!S ,,bound for 
your µnrtlc lp,lllon . The pldy 1~ cen
tered on ,1 rlt~I Am<.'lldmcnl /rocclom 
of ~peech l&~uc t.iklng pl.ice i.11 J flcll· 
tlouG school parents' meeting. Direct· 
ors/chJirpN~ons for lhc l.'ighl cities In 
which " There\ Trouble IUghl Here in 
Rlvl"I Chy" ,,ppcw~ .ire 11s follow~: Erl 
Cass,1dy, Birmingham; Jeff Deen, Mo
bil<.•; Leah I larper, Montgomery; 
D,wld LIii\, 1 U\c.iloo~a; fJylor flow
er~, D01han; [vie V,1nS.i111 M,iuldcn, 
Mu~c.:lc Sho.11\, T,,ylor T, P,my, Jr., 
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Gadsden; M.1rgaret MncElvaln, Opcllkn. 
1r you c;in heir In .iny capacity as cast 
or new ror the production. please get In 
touch wi th the director/chairpersQn in 
your ama. 

l'hc Al.ibama YLS b ctltm:llnatlng d
rorts with 1hc mre bar to par1lclpaw In 
the Nation.:il Bicentennial Mock Trial rro
grnm and Student Seminar to be held 
Mily 16-23 in Washington, D.C. Tho event 
Includes a week-long educational pro, 
gram for high ~c:hool ~tudents, opening 
with students' mock trials In district 
courtrooms and unfolding wllh a move• 
l'lble reast of seminars held on Capitol 
Hi ll .ind other WMhington sites. 

Recent YLS activiti es 
The YLS EJ<en11ive Commi1tee met the 

weekend or November 21, 19861 at De
soto State Pc1rk. After lhe morning se~~lon 
and an artcmoon of vlcwlrig Dt,?Solo State 
Falls and Little Rive, Canyon, the Cxecu
rive Comml~tee members w<Ye c,,ter
tained at a cocktail reception at the home 
of ASl3 ,,resident r1nd Mrs, Bill ScrU88S, 

Upcoming YLS events 
On Mii rch 20 ,md 21, the YLS, in con• 

Junction with tl11! A labama Bar Institute 
for ContinL1lng Legal Ec.lucatlon, wi ll 
s1~onsor thr annu;il "Bridge the Gap" 
seminar In Birmingham. The format or 
the pmgrom h;is been chcmged to u com· 
pmhen~ivti, two-d11y civil, crlmln;il and 
wrn,nerclal program and includes a 

work~hop with typical fac:1 ~ltuatlon~ en
countered In domestic relation~ practlc:c. 
Both YLS members and ~poakc, Drew 
Redden of Birmingham wl ll partlclpotc 
in tht> wnrk\hop. Thi~ nc>w aprrMrh to 
gc11cral c:ontlnulnti legal education 
should provide lnforn,alion for both nf)w 
practllloncrs and those more advanced 
in their practice. Asslst.Jnt ABICLE Dirct
lor Jenelle Mim~ Marsh c.in be conli.lcted 
;;1 348-&230 ror more lnform11tlon, 

The Conferenre of the Professions will 
be held either In Gulf Shores or Oe~rln 
on Aprl I 10 ,ind 11. for the p;i~t fiVI" yeM~, 
the YLS has ~ponsored this c.onfort!m:e to 
bring together members o( tht! regulatory 
b0r1rd~ In th<-' st;ite todlscLrss admlnlstr.1-
tlw ;ind regulatory law, Past YLS Presi• 
dent Randolph P. Reaves of Montgomery 
Is ~crvh1g c1~ adviser for lhi~ venture and 
con be co11tactcd at U'.32-4202 for more 
ln(ormat Ion. 

Recently, the ABA announce<.l lhc 1987 
Law r>ay U.S.A. rhemc to be "We the 
1-'eople," In keeping with the ccleb1,ll1on 
of the C:on~tltUHon Bicentennial. As es
tablished by presidentiijl proclan,alion in 
1948 c1nd reaffirmed by a joinl resolution 
o( ConKrcs~ In 1961, the p\Jrpose of lilw 
Dny U.S.A. Is to reserve a "spcelal clay of 
c:li'll:!bration by the American people ,,, 
.Jpprcdation of I heir liberties anrl to pro
vide ,111 oc:c:;i~lon for rededication to the 
ldcc1l~ of cqu.1llty and just bi under lllws:' 
This purpose Is cspeci.illy polgn;m1 In 
1hi~ year or 1hr brccn1<m11i,il or our 
Constitution. 

(~ea.ted, front /e/'t, CO(lnterclockwlse) Corne/I;:, li eflln, iom / lef/i111 Bill Scruggs, Kay 
Scrugg~, Pally /3arlhr1m, Percy 8i.1rl17Jm (stJndlng, left io right) Gunter G11y, Paby Wr/yht, 
C/Jlro 81.lck, Amy Slc1yden-a r Cmg~mere fv/Jnor In Desoto Sww Park 
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Thf' 1987 theme, "We the People:' en• 
c.:0L1r;iges L~w Pc1y programs and events 
to focw, on the privileges An,ericans en
joy because or the historical round.itlon 
of ou, system of law. The events arc nu
merou~ ;incl v.Jried, r,1ngl,1g lrom mock 
tri11ls, t.ourt ceremonies, poster and essay 
cot1tebtb1 to rnlevl~lon ,,nci radio c:1111-in 
programb. Rticent innovativl! programs 
have l11clud1,.'tl wrltt,!-in~ with c:hlld finger
printing to aid In the location or rnlsslt,g 
chi ldren, coordlnatlo11 with sponsors of 
loc.11 c;m,piligns against drunk driving, 
oulreac:h programs to senior cllizens ilnd 
community pi!rliclpiltion In clisput!' res• 
olutlonb. for Ideas and ilsslslance with 
loc.il b,1r Law Ody r1cllvlties, contact 
Steve Shnw, Blrmlnghan1, 322-0457, or 
write Law Day U.S.A., 8th Floor, 750 
North I oke Shore Drive, Chicago, IL 
60611, or teli?phone (312) 988·6134. 

Information on the YLs-AalCl,E co
~ponsorcd A1111ual St!minar 011 the Gulr 
will be announced soon, but phiase 
mark your calendars ror May 15 a,;d 16. 
The place or the l\AIO<lay seminar, which, 
incidentally, Includes ~ever.ii soci,11 op
rortunitie~, i~ the Sandestln Beach 
Resort. Ch11irman Sid lackson, Mobile, is 
rm,ponslble for the speaker and progr11m 
cvc11ts, .111d Chairman Preston Boll, 
Mobile, is wking cara of arrangementS for 
the seminar. E.ich year; ,cglst1,11lon for 
this event Increases, and lawyers who 
will be <1Uendlng WOllld do well to con• 
111ct the resor t as soon flS 1hr semln,31r 
pamphlet r1rrives. 

RP~ponse to lnql1iries concerning com
mittee opportunities within the YLS has 
b1wn very em:ouragini, l!~pedally In 
llghi of the most rccon1 tabulations of the 
YLS .b co1,5tltutlng clo~e to SS pcrco11t 
or the 8,123 ASB ,n~rnbers. The range o( 
YLS aClivtties is pJrtiCLIIMly broad ,1nd or
(ers young lawyers .ind new admlttees the 
chance to become involved in our stl'lt<> 
bnr righi "out of the chute:• Ple.ise c,111 
me .it 349-1727 to receive informaiion 
about the workings or tho YLS. As .Jlways, 
I continue to request th,H all new .1d1nlt· 
tees and lawyers under the age o( 36 help 
boost Alnbama's repr'esenrntlon In the 
YLI:) o( the /\merlC'<1n R.ir A~sociation by 
bl:!coming ;i free member of ii. Contact 
the America,, Bar As~odarlon, Young 
Lawyms' Division, 750 North Lake Shore 
Drive, Chicago, IL 60611, to receive n 
membPrshlp application. • 
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Legislative Wrap-up 

Lawyers elected pro tern 
Scn.ilor Ryan dcGraffcnrlcd, l u-.c:.1100~.1, ,ind R1,presen

li'ltivc Jim C.-1mpbcll, Anniston, were t'i(•ttcd by thl!ir fel
low legi\lmori, as president pro 1cm or the Son«'tc dn<J 
~pcnkcr pro tern of the liouse, to~pcctlvoly. 

l·or the, first time in recenl history, nclthC'r the gover
nor, lloutcrnmt governor nor spt•t1kc>r or thc> house ;ire luw• 
yor~. Furthcm1orc, neilher thc t hilirm,111 of thr Senate nor 
the house judiciaries am lawyer~. 

The judlciMy lflCmbers who arc l,1wycrs arc deslRnated 
hy ,tn .isrori,k. 
Houst Judiciary 

Ch,1lq.>er,;on- Outch HlgMinbotham, Opellk.i 
Vlc:t• ch,tlrPl'r,on- •M,kt• 80,., Mobil .. 

Scnilh! Judiciary 

John Be;isley, Columbl,, 
Harrell Blnkeney, Thnrrmwilll' 

•11n1 C,1mr,bt1II, AnnlMon 
·Tnm Drakf.', Cullt11,111 
Stevo Heulngor, I tuntwll ll• 
~. G, Johnson, Syl;irnul!,1 
Ken Kv,,lholm, Mohllr• 
Rlch,ird I .11rtl, Ro,inok1• 

• Beth M,1tll'11,1. Mobllr 
I terman Mark~. Dtoe,1tur 
I ony Pl' tCIO\, 1Jlrm1r,11han1 

·BIii S1au11l11er, Blrml1111h,1m 
James Thom.i~. S.•lma 

Ch,1ltpP1,r~i ).1m(', l'rcultt, Tall,1de11,1 
VIL!:! C h,lll~N~on- I owc•II UMro11, I yffc• 

·Don H11le, Cullmn11 
Ann Bcd~olc, M<1bllo 
Perry 11,md, Gull Show~ 

• Jim Smhh, I funt~vlllc 
Chip B,1llr•y, Dnth,in 
Bill Mt'nton , Irvington 
ChJrfcs C,1b,tnhs, Birminl!ham 
Gerald Dl,11, l.lr11•vlll1• 
Larry Oi'l(Ufl, Mnntgonwry 

The regular session or the lcgl\laturt' will bt'gin Tut>\· 
day, April 21, 1987. 

Alabama Uniform Guardian and Protective 
Proceedings Act 

C. I . Brown of Blrmlnghilm served J~ ch,1lrrnJ11 of the 
l1htllute·~ Alab11m11 Uniform Guilrrllrm anrl r1ro1rc tlvo Pro-

rhc A/;Jbam.i LJwyl'r 

by Robert L Mcc url ey, Jr. 

ref'dlng~ Act, and Pror~sor Thoma~ L. Jonc<, or the Univer
~ity of Ah1h,tm.1 School of Law w.h the reportN. The 
nwmlwr\ olrl' as fol lows: 

Profl1\\!Jf Atlrl('IIC Dodd 
L IJ. fold 
JudHtl o. 11. rloronc.i 
l~umly I owlt•1 
John W C.111011 
Forc~t I temngton 
I yn,,in r I lollilnd 
l.0111, 1:1 Lusk 
Judge C:,1ry t Mo\lll ey 
loc McE.,rchern 
lrvint• C t•urtcr 
M,lry t I'<' ',f,tf)jl 
Judy Todd 
Uob Morrow 
lohn N, Wrl11kle 

l he Al.1lx1mn Uniform Guardianship ,lllcl l' mtettiV!' Pro
ceedings Acl (AUGPPA) i; based to ,t l.1rgu extent on Ar
tide V or the Uniform Probnte Code, p,Hl~ I, 2, 3 tlnd 
4, 4nd rnvor!I gu:irdiilnships (or minors and re,1sons orho, 
th,m minorit y, ,11111 prote,tive proceedings ~eeklng court· 
.ippoln1cd con\ urvator; or other protectlvl' orders for the 
e,Late <onc.:t•m\ or minors, adult incompetents, absentre~ 
Jnd othors. rhu .:ict IM!t !tcvcral foatiirc, rl'p ·e~enting 
signific,1nt Improvement:. over prior Alab.tma l,1w. 

nobort L McCurloy. Jr. 1s tho 
director of tho Aluoorr.n Lsw 
lns/ltute 01 tho UnlvorMy of 
Alabama He roce,vea h/S 
undergmduoto and law 
degrees from tho UnNors11y 
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Plrst, thi~ act distinguishes between 
"guardians" o/ the pc,son and "conse,. 
vators" of the estates of wards. Prior to 
this act, Alobc1m11 userl one term, ''guar
dian:' lo characteri,:e the duties ;incl re
~ponsibilities of br>th of these offic.:e~. Tlw 
~lngl~ torn, designation ls ambiguous 
and not only confusing to persons de.d
ing with tho "gu,Hdlan:' but also to the 
fiduciary ilCting In that capacity. Use of 
the two designations, even thnu~h one 
person may be ac:ting ln both Ci'lpac;ilies, 
provide5 a muc:h-ne<~ded c:larific:atlon. 

Sl?ccmd, this act t4ives definition to the 
procedures for appolntln~ guardian~ and 
conservators a,1d to their respective 
powers and duties Lhat had been lacklng 
in Alabama. While Alabama has had 
g~1i:1rcliimships for many years and, there
fore il c;.innot bP said that procedure~ for 
appointing gudl'dlan~ Wt?re non-existent1 

the procedures needed roflnen,0111 and 

The Attorney 
Who Cares 
PREPARES 

What ever the case. Whatever 
the Court. Our National/ Inter· 
nati onal Sentencing and Parole 
Memorand ums save precious 
time. For You. For Your Clients. 
When a life Is on the llne, a 
second opinion can't hurt. 

Call Now : 1 ·800·241 ·0095 

NATIONAL LEGAi.. 
SERVICES 

Sentencing Alternative 
Planning 

710 Lake View Avenue, 
Atlanta, Ga. 30308 

Sentencing and Parole Conaultant, 

definition lo moke them clearer. More 
cle;irly sta1cd procedures nlso wlll m;ike 
1hese procedures more consistent 
throughout the ~late, A SE!Wrc Kap In Ald
bama law exlstoo with respect to tho 
power~ and duties or suardi,11,~; this act 
makes an enormous contribution with 
respect 10 the povvers ond duties o( guar• 
dians ;ind conservntors. 

third, prior 10 this ar.t for rn<Jst of Alil
bama's hifitory1 gumdians c:ould be ;ip
poinred only for rnlnon. a11d "incompe
tenL~:· Evon I.hough there miijht be dgree-
11,Mt that an indlvldt,al needed help in 
hls business or personal affairs, there was 
and is a stigma lhllt accompanies having 
that individual judicially declared .:in "ln
compelent:' This act uses the term "ln
c.:apac.:ltared" and greatly expands the v~r
it>us 15rou11tb ror appt>int1111.m1 or a yuar
dlan or co1,servat0r bas<:!d on the dcfil)l
tlon o( "Incapacity:' While Alabama has 
adopted thls broader concept, In some 
instances (e.g., with regard to "curators" 
and in the Adult Protective Services Act), 
(his il<;:I co n~olidRtes the 1;:oncert in one 
co mprehen sive ;ict and gives more defi
ni tion lo the concept, 

Founh, this act adoprs the concepr of 
"limited guJrcllanships" arid "llmiteu 
conscrvatorshlp~:' This admonishes a 
court to seek the "least restrictive" pro
tective arrungernent commensurate with 
the lndlvidua l'~ menlJll ;ind ;idAptlvP 
limltalion~. The purpose b 10 e11courr1ge 
the ticvclopment of maximum sclf-tc
Jl.1r1co and lnd(?pendencc or tho pro
tected person. The concept has de
veloped largely In response 10 recom
rnendr1tlon~ from severnl pub llc·lntere~I 
groups ilnd the Ameri(nn Bar /\ssocliltion 
project, the /\13/\ Cornmi~s/on on the 
Men t.i l ly Di~ilbled. 

These groups suggesicd that stare laws 
be cha1)8Cd to avoid an ,1sse, tod "ovc,
kl l l" lmp licll In the standard guardianship 
proceedings. Traditionally, the only 
grounds for appointment of a guardion 
wJs .i finding of non c:c>mpos mentis or 
lncompmencc, and tha appoln1me111 of 
i:1 guordlan resulted In all personal and 
legol "righls" belt1g stripped from tho pro
tected person and vested in the nppolnt
inR cour( nnd gunrdi<ln, In short, rather 
than permitting only an "all-or-none" 
stalUh with regard 10 the right~ of il pro
tected person, the concept of a " l imited 
guardian" or " llmlled cons~rvator" rncog
nizes a11 Intermediate staius, probably 
more sensitive to the needs o( tho pro
tected person, lhrough which courts wlll 
re$trlcr the personal liberties nncl preroga
tives of the protected person only to the 
Ol<tcn t neceshary undt!r the circum
stances. 

Alabama also rccc11tly adopted the 
concept o( "llml1cd guardians" ar)d 
"least-restrictive" arr::ingements, but it 
was ildopred In skeiPt1;1I form, and per
haps the use of the "least-restrictive" ar
rangements Is so uncertain as to do very 
lhtlc lo ancourage thC!ir usQ. This act con
~olldatth protective tJrOCel>dl11gs, Includ
ing 1he concept o( " ilh1ltccl guardla". 
ships" and "llmlted conservmorshlps;' In 
;i WilY to make their use avallable In a 
wider variety of siwa1ions and describe 
them In ~ufficlent detail to be more us
dble. This µrtlVides weater flexibl lity re
gard In~ the dimension~ of a protcc;tive 
order Md the lc.igal authority gr;:u;ted t(> 
the guardian or conscf'\/ator. 

Anyone desiring a copy o( this pro• 
posed revl~ion m;iy write the Alabam.i 
Law lnslitute, P.O. rlox M25, University, 
Alabama 35486. • 

VIDEO TBE!S1JBES 
PUBI. IC RECO RD SERVICES 

(20S) 262,0350 
Post orncc Box 11565 

Mo1H11M1cry. Al 361 l I 
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VIDEO OF: 

DEPOSITIONS, 
ACCIDENT 
RECONSTRUCTION, 
COPIES MADE, 
ALL FORMATS 

T elephone : (205) 265 -2999 

U11lform Commerciul Cmlc Scarche~ 
Al~o 

• Cou,·1 1 louic Search~ 
• Ct>rt), lnfor11101ic\11 
• Sull~ 
• Judamcn,~ 
• Lein~ 
• Deeds 
• Mci1111n11~• 

• Pu hilt Scrvltc 
commission Rccoras 

• Tnx ANIC~~IIICOI 
• Dlvo,cr 
• Rec1cnr~h nr nny clatn Olcd 

a1 uteu cour, hou!t'~ untl 
01 hc1 r~ord rc11nsitorl,• 
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Alabama Civil 
Practice Forms~ 

The Alabama Lawyer 

THE 

by Allen Windsor Howell 
The Co1nplete Resea1~ch 
Tool for Alabama 
Civil Practice 

Alubumo Civil Practice Forms Is o complete 
lilll of sampl e forms for Alabama prnotice. Keycicl 
lo tho Coclo of Nnbnmn, il contains case eilution s 
:111cl Is n hnndy, proolic(ll rc:Scurch tool. Alubumu 
Civil Pr11cllce Forms Includes ovor 400 sa_1111>lc 
forms with vttriations and opt lo11al alter11nt1, ln11, 
gouge for l1tiloring forms to client needs. l11-
cl11dcc.l n 1'C: 

• Ovor 120 <liuungo 
ncl1011s 

• Service of proc ess 
• State t(I)( nppeu ls 
• Equitabl e remedies 
• Exlruordinllry writs 
• Holr.nse~ 1111d powe1·s 

of nltorney 
• Co Ut:ollo us 

• Adm ill islrnlivo :1/(ClU· 

cy tlppc 1tls 
• Curporulions 011d 

1,or lnershlps 
• Prnhnt e Court pro 

ceedings 
• Notes, mort gn),<cN, 

<lco<ls 

$75. 00* A1lpx. 585 i;ugos, lrnn lbouud 
0 l91l6, Thll MldJln Cmnp1111y 

MICHIE COMPANY 
~ 

I.AW PUBl.LS.HERS SINCE 1855 -

FOR CUSTO MER SERVICE CONTi\C1: 
JAMES R. SHROYER 

POST 0 1"FlCI£ HOX 340 • WI LSONV I .LLF,, Ar, 35186-0346 
(205) 326-!JBO!J 

OR CALL THE MlCHIF. COMP/\N\' TOLL ·F llEE J-800-1M6-3410 
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Memorials 

Corley, Donald EMI- Birmingham 
Mm itted: 1969 
Died: December 113, 1986 

Graves, Eugene Hamiter, Jr.- Eufoula 
Adrnlned; 1950 
Died: August 30, 1986 

Hamilton, William-Greenville 
Admitted: 1929 
Died: Ottobor 22, 1986 

Howard, Hal William- Birmingham 
Admitted: 1929 
Died: November 8, 1986 

Lanphier, Platt Alvin-A shville 
Adn1itrnd: 1974 
Oied1 November 22, 191.lG 

Lovelace, B:1rncs Flournoy- Brewton 
Admitted: 1932 
Died: December 13, 1986 

Malo11e, Willian1 Wc1rren, Jr.- :Athens 
Admi1ted: 1939 
Died: October 2&, 198& 

Rogers, Zack, Jr.- Buller 
AdrnfttQd: 1943 
Died: November 9, 1986 

Samford , Fr<1nk Park, Jr.-B lrm i ngham 
Admitted: 1947 
Died: Oecernb("r 6, 19l-l6 

Watkins, Percy 8.- 0lrmlngham 
Ad111llled: 1948 
Dled: Jan'uary J, 1987 
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JO I IN C"I IARI ES PFARSON 
--- --

John c. Pearson, rho oldest practicing 
a1torney of 1he Tuscaloosa Bar and o 
former mayor of Tuscaloo~a. died De· 
cember 16, 1986, al tho age of 66. I le wa~ 
born in 1899 fn Thornasvflle and moved 
to Tuscaloosa In 1901, attended loe:al 
schools ancl the Universily of Alabama, 
r!c?ceived his l .. ~.B. degree ond w.:is ad
mitted to 1h1,1 Al;,b;ima State Bar in 1923. 
In law school he wa~ vice president of 
his senior class and one of lhe local 
founders of the Phi A lpha Delta Law 
Fraternity. 

He was associated with lhe firm o( 
Poster, Rice & Foster, 1923-25; with Judge 
John R. Bealle in thf' firm of Bealle & 
Penrson, 1925-27; anti with his brothflr. 
Spencer J. Pearson, In the firm of Pear· 
son & Pea,son, 1927-40, with offkes lo
cated with their principal cllcncs, Duck
worth-Morris Reol Estate and Ji1surancc 
Co$. and the First Federal Savings and 
Loan As~ociation. Following the death o( 
hi!, brother in 1941, he became principal 
attorney and resident counsel for these 
buslncsse~ where he remained until hi~ 
rell rement around 1976. 

Along with his law proctlco, he be
came onP. of rhf> ow neN ond chief exe
cutive officer of the T~1sc;aloosa Tille 
Compi'lliy, Inc., during which time he be
came the major authority Ii) luscaloc'l$a 
County on land titles ,ind leg.ii probl<!ms 

conrnmi 11g real pruprn1y. His rctlron1011l 
was gradu.il, and he continued lo main• 
tain a law office until his death. 

Pearson was elected to the Tuscaloosa 
City Commi~~ion In 1930 at 1he age of 
30, and In 1932, by lhc co1nrnls!.lon 
board to serve as chairman ,lnd mayor or 
Tu~ealoosa, the youngest mayor 10 serve 
In this century. He continued on the 
commission until 1937. 

He scrvoc.l a!. president o( the llisca• 
loosa and St.ite Junior Chomber or Com• 
merce, the Tuscalooso Roto,y Club and 
the Tuscaloosa County Hifilorical Society. 
He was a lire elder and Sunday school 
teacher of 1he First Presbyterian Church, 
and was m11rried In 1929 to Marguerite 
Martin, of Clayton, Alabama, an English 
teacher 11, the local schools, who sur• 
vives him. 

The Tuscaloosa Bar recof.lnizes him as 
iJ l11wyer of the utmost integrily ,1nci com· 
petence, particularly in the field of reill 
property and probala practice, a support 
of the bar and his community, and stated 
that hls ''productive career hos been 
marked by a strong sense of purpose, per
~onal responsibility and Integrity which 
Instilled c;onridence and respect In ::ill o( 

his undE:?rtaklngs. He has been a support· 
Ive member vf the bar and an outSidl'1c.l· 
Ing example of Iha true qualities o(tho 
Ideal lawycr-lntc lllgcnl, studious, ~klll
f1,1i and toll.lily loyal t·o the best Interest 
of his client. ihe se basic qualities, ancJ 
his added warmth and friendliness, plu~ 
hi~ genuine inl*'!re~t In all with whom he 
hacl contact, made him d spec.:l..11 per
son:' 

EDGAR HIBBERD SMITH 
Edgar Hibberd Smith died September 

29, 1986, at the early age of 34. Ec.lg.:ir 
received hi5 under8raduato degree from 
Morehouse College In Atlanta, Georgia, 
In 1973 ilhd his Juris Doctor degree from 
the University o( Jown, gmduating wi th 
distinction. He was admitted to practice 
before the bars of Alahaina and South 
Carolina. 
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Durlr,g hi~ career Edg.ir served JS s1aff 
.:iuorncy for 1he Legal Aid Snv ices Cor· 
porotlon of Alabama, ;issll,t,1n1 professor 
,11 Alnbt1m,l S1atl! Unlwr;lty, Instructor ill 
Tuskegee lnstitlltc and legal re,e;irch a~
si~t,,nt with the Southern Poverty Law 
Center in Momeomery. He w,1!> c.1 mem
ber of the Americ.in B,ir Ai.\oclation, the 
AIJbamr1 SratP Bar, lhe NAACP Jnd The 
N,ttlotMI Urban Lenguc. 

11<! I~ ~urvlved by hh molher, Mrs. 
Theodora S. Smith, ilnd one brothe,, 
Ch.irlcs Mifflin Smith, Jr. 

/\. I LU( llrn <;OIU>ON 

A . Fletcher Gordon, ,1 membc>r of the 
Mobile, Alabamcl .:ind Amt!r!Ccln bars, 
died Scp1ember 29, 1986. 

I le was born In Mobile, Alab,1ma, No
vcmh<>r 26, 1907, the ~on or Robt.!rl E. 

Tlw Alilbama l.a,vycr 

1 HI: ALABAMA BAR INSTITUTE FOR 
CONTINUING LEGAL EDUCATION AND 

THE ALABAMA CORPORATE COUNCIL ASSOCIATION 
jolnlly presen1 

THE 24TH ANNUAL SOUTHEASTERN CORPORATE LAW INSTITUTE 

Ap11I 23, 24, 25. 1987 
M11rr10U's Grand Hotel Poml Ctoar. Atat:>ama 

I his 1ns111u10 will bring togothor an outstanding, nationally-known teculty who will ad 
dross tho following 1oplcs 

Tho IRS Porepoctlvo on Rocont Changes In Corporate and Personal Taxes, James 
Owons. Ooputy Cornmissloner of Internal Revenue Service, Wash1nglon, D.C 
Llt1blllty of Officers and Directors, Den A Belloy, Arter & Hedden, Columbus, Ohio 
Banking Law: lnteretoto Banking, Walter Moel1ng, IV. Powell, Goldstein Freier & 

Murphy Atlanta Goorg10 
Rocont Oevolopmont1 In Corporate Tekoover1, Buelna&& Judgmonl Rulo, and 

Acqulslllone, Victor 1. Lewl<ow, Cleary, Gottllot,, Stoon & Hamillori, New York, Now York 
Antitrust, Rogor Ando1wo1t, Doputy Assistant Allornoy Gonoral, u S. Dcportmonl of 

Juat1oe, Washtngto11, O.C 

Rovlew of Recent Ctiongoa In Corporate ond Pereonol Taxoe, Speaker To Be 
Announced 

Approvod for 12 9 Alabama MCLE C1ed1t hours CLE credit applied !Of In Flonda, 
M1sslss1pp1 & Goo1c10 

l~or more lnlormoton contuct Alabama Bar lnst11ure for Con11nu1ng Legal Educallon, P.O. 
Box CL, Tuscalooso. AL 35487, (205) 346·6230. 

Gordon, a Mobile ano11wy, ,,nd Lucy H. 
Gordon. 

I le i::mduRted from UnlVOt)lly Mllll .. 11y 
School, Davidson College and the Uni
versity of Alabt1mr1. H~ received hi~ LL.B. 
dogrcc In 1931 from the Uriiversily of 
Al,1b,1m,1 l..'lw School 

In lhJt SJ11'1C yuar, hl• commenred 1he 
prnctice of l.iw 111 Mobile with William 
I t.imlhon. Shottly 1hore..ift1•1, he joined 
hi~ rillher·~ law nrm, Gordon, Edington, 
Lcl!,lh & Gordon. Sllbscquontly, he h,1d 
,1\ hb pmtn<'rs varlou~ promincnl Mobile 
;i11orneys, ilnd at Jhc rime o( his retirc
mcni In 1984 was the scmior partner in 
1he firm of Gordon & I louse. 

Following hi!, marriage 10 J<>an Henry 
in NOV{'mbcr 1941, Ill! sl 1rv1,d with di\· 
tlnc1ion In World W.1r II with United 
S1.i1es Army Coun1cr-ltHolllg1:?11ct! In both 
overt and covet1 oper.11 lon~ 111 the Euro
pe,111 Theater. 

During h1\ legal cn•ccr hr served dill
itcntly ,1~ chairman of .r.1riou~ mnjor com
mltrcc1, for The Mol>i e 13ilr As~ocialion. 

Hr ,1lw,1~ has been known for hiq gen
cm~ity in con1ribu1lng linw lo 1misl other 
,1ttorn1•ys In difficult legJI m<llltil">, How
cvcr, his comm itment to tho community 
w,1~ Ml limited 10 the leg.ii profession, 
,,~ wltnt!s~ed by the fact thilt he auiveJy 
~upportcd ,1 number of local ende.lvors, 
e~pec,ally the Mobile Symphony, the 
Mobile Chambtr Mu~ic Sot'i<'tY ilnd the 
Mobile Library BoMd, (or which he 
~crvcd ,1s chairman. 

At lhe time of hb d~r1Lh, he was ii ded
lr,1tC'cl member o( the Gowrnnwnt Strei.?! 
l'rc>~by1erl,1n Church. 

11<.'lcher Gordon lcJVCs surviving him 
hi!> wire, Jean Henry Gordon; his !,biers, 
Robl!rt,1 Murphy, Lucy Beaven .:ind Lee 
Go1do11 Shcdrer; and scwrnl nieces nnd 
ncphc.iw~. 

Tht> Mobile Bilr As~od,ltlon recognizes 
A. Fletcher Gordon a~ one ~howmg spe
cl,11 clc•diciltion to the b.ir, thb com
munity, 1he performing orts ,lnd h,s 
t.hurc.h, ,ind his rleath wpr<'SCl'lh a grcc1t 
los~ to uach. • 
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Di sci pli nary Report 
Suspensions 

• On December 16, 1986, the Disclpllnary Bo.ircl of th!.! 
Alabarn.i Stmc Uar ordered Mobile lnwyer C. Christopher Clan• 
ton 1ompor,1rlly suspended from the pmclfce of lnw, under Rule 
3(c), Rules of Disciplinary Enforcement of the AlnbiJma State 
Bar. 

• P,1namo Ciry lawyer Sam Patrick Robinson was sus
pended, effective September 30, 1986, for follurc to comply 
with the Mandatory Continuing Legal Education wqulrement 
of the Alabama State Bar. [CLE 65·331 

Public Censures 
• On December 5, 1966, Lindon l,,wyer Lconnrd M. 

Lowrny, Jr., was publicly censured for having been guilty of 
wi llful misconduct, and w nduc1 adversely ronoctlng on his 
fitness to practice low, In violntion of the Code of Professional 
Re~ponslblllty ofth~ Alabama Stnte 13nr. Lowrey failed to com
ply with his written agreement to <ell a parcel of re;1i proper· 
ty, under specified conditions. even though the person to 
whom he ngreed to sell the property complied with the 
~p<?ciOed rnnditions. IASB No. 66-266) 

• On December S, 1986, Birmingham attorn(fy Charles 
M. Purvis received a public censure fron, the president of tht! 
Alilbama Stare Bar for violation of Disciplinary Rules 
M02(A)(4)1 2-107(A), 5-103(A) and fl·10l(A) of the Code of Pro
fession.1/ Responsibility. Purvis wa& found to hnvo taken a 
criminal maner on n contingency fee bosls, misrepresented the 
~1<:1tu~ of lhe case to his client, acquired .i proprietary Interest 
In the caM,1 anrl neglected the case <.ontrary to thu terms of 
his employment. The Disciplinary Commission determined 
that Purvb ~hould receive a public censure for these violations 
of tha Code. (ASB No. 85-582) 

• On December 5, 1986, Talladego County lawyer James 
J. Clinton wils publicly censured for hnvlng violated the Code 
of Professional Responsibility of the Alabamn State Bar by 
l!ngaglng In conduct adversely reflecting 011 his fitness to prac• 
tlcc law. Clinton willf vlly neglected a logol matter entrusted 
to him, .1nd fallerf to c1Jrry out a controct of omploymeni 
entered Into with a client for professional services. Ho agreed 
to represent a client In :.eeking recovery for damages suffered 
In a motor vehicle accident, on a one-third contingency fee 
bil'il~, but thereafter foiled to ncgotlat(! a !.ettlement or nle suit 
on rhe client'" behalf, to advis(! lhe client con,<>rning the 
repre)cntation ;ind to respond to any of tht! client's efforts to 
contdct him concerning the matter. (ASB No. 82-239) 

Private Reprimands 
• On December 5, 1986, il lawyer Wdb privately rep· 

rlmandod for violation of DR 7•102(A)(1), DR 7•102(A)(2), 
DR 7-102(A)(3), DR 7-102(0)(2) and DR 7-102(C). The lawyer 
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represented prnrrnal grandparents in lnte,vcnlng In Lholr son's 
dlvorrn ac:llon and seeking custody of their gr.mdson. I-le pur-
1,ucd rhc mc11wr, wi thout notlfyinis the court, cvcn .,rwr he Will> 
Informed th;:it tho chlld'b mother had n(M.)r been divorced from 
her lirst husband, the present marriage wa~ void and the court, 
thus, hj]d no Jurisdiction over th(! pending divorce matwr. [ASB 
No. 86-041 

• On Decf'mber 5, 1986, o lawyer was privately repri
manded for will fully neglecting a legal matter entrusted to him 
ar'lcl lntenllonally foiling to seek the lnwful objectives of his 
client through r(!.lb.onably available me11ns. He (lll'd a 'iUil on 
beholf of .i c..llcrit In a Louisiana court, without being licensed 
to pmctlce In Loulslanc1 and without qu.illfylnk a$ a visiting 
ottorney under Louisiana law, and failed to take remcclinl ac
rlon for nine months after leornlng the Louisiana court had dls
mls~~d hi~ client's lawsuit becouse of tho lawyor's failure to 
qualify as i1 visiting attorney. [ASB 86-1961 

• On Friday, December S, 1966, .1n Alabamil lawyer 
rccelvt.'tf ., private reprimand for violation or Oiscipllnnry Rules 
1~102(A)(4) ,ind 7·102(A)(Sl. The Disciplinary Commission de
termined 1h.11 the lawyer; in corresponding with an arlverw p;ir
ty, made m.11crlal mlsrcproserllation~ to that party regarding 
the filing of a IJwsult. In addition, he prcp,m.-'d and forwarded 
to that adverse party a document purportlns to be .1n order 
Seiling down a motter for a hearing whc11 In filct 110 l.iMult 
had occn filed and no order h11d been entered by the court. 
Tho Dlsclpllnnry Commission found the iflwyer hod viol;ited 
1he above-cited provisions of the Code and determined he 
should receive a private reprimand. {ASl3 No. 86-425] 

• On December 5, 1986, an Alilbam11 l«wycr received a 
priVilte reprimand fo, vlol.1tlon of Dh.dpllnary Rule 7-101(A)(2). 
Tht> Oi~cipllnary Commission determined thl! auorn(fy f.illcd 
10 conclude a ~culement of a ....-orker'!> compensotlon caso In 
whkh h<' had been retained, to the detriment of his client. 
The Dlsclplln,,ry Commission determined the attorney 5hould 
receive a private rcprlmand. [ASB No. 84-4311 

• 0 11 December 5, 1986, a law)'l'r wn~ prhr11ely repri
mnndod for conduct ddvcrsely ruflcctl11g on hb rltness to pr..ic
tlc;e iaw, in violation o( DR 1-102(A)(6), by h.ivlng ncgluctcd 
his reprc5cntatlon of a client Jr, o divorce proceeding, durinli! 
J period In which the lilwyer was <.1businK the u~e o( alcohol. 
[ASB No. 8u-294J 

Reinstatement 
• Birmingham lawyer Herbert P. Mil sle was reinstated, 

cffcctlw November 25, 1986, from a Mandmory Continuing 
legal Education su~pension of the Alabama St.ite Bar. (CLE No. 
86•67) 

• Oeannn Saunders Higginbotham, J ,lttorncy, wa_!, 
reinstnted, effective December 11, 1986, by the Disciplinary 
lloard or 1h" Alilbama Stutc Bar. • 
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MCLE 
News 

by Mary Lyn Pike 
Assistant E)(ecutive Director 

December 5 commission meeting 
Al lls December S meeting in Mont· 

gomery, the MCLE Commission made 
1he following decisions: 

1. Sirlct compllance whh Rules SA .ind SB 
and Regulation 5.1, Rules (or Mandatory 
Continuing Legnl Education, requires all 
,1ltorncy~, exempt from tho CLL require
ment or 1101 (~~cept those 65 or over), to 
submit a CLE (orm each year and, further, 
rliquirci. lhl! commission to certify to the 
Olsclplh1,Jry Co,nmlssion those who do 
not fllr. Adrlltlonnlly, nnyone who fi les o 
(orm (or the preceding calendnr yeM af1er 
Janut1ry 11 lb required lo attach a latc,i fll. 
Ing fee of $50, In the fom1 or il c:ht:Ck 
made pay,1ble to the Alabama State Bar; 

2. An attorney who attends mak!!up courses 
11, J,mu,1ry without obtaining approval o ( 
,, cleflclcncy pl~11. ,,s provided In Rulo 6A, 
Rules (or Mandatory Continuing Legal Ed, 
ucation, will b<i considered filing a de fac
to deficiency plan and required to pay the 
$SO l(llP con1pll,1nco rec; 

3. Attorneys certified 10 the Ol~clpllnory 
Commission under Rule GB will be re
quited to pay~ $50 liltu filing fee whon 
compllonce Is reponcd; 

4. Any attorney with an approved deficien
cy plan who does not make up the credit 
dcOi:icncy by Morch l must be certified 
to the D1$clptlnory Commission, even If 
crodlts Me made up after March t: 

S. Seminar~ broadcast by satoll itc to law 
nrn1$ mny be oppr0vecJ if occrcclltotlon b 
w u11ht by 1ho flm15 under Regulation 

ThP Alabama Lawyer 

4.1.14, or 1r the brottdet1~tor obtolns .,r,
provt1l a& provided In Regulations 11.1.8 
and 4.5; 

6. Denied a request for ,1 rmroacdvt' spec:lnl 
mcmbNshlp exemp1ion for an attorney 
beoiuse she held a 1egular license (or one 
month durint11986 and was able to prac
tice law during thJt month; 

7. Cranted a waiver of the 1966 CLE requil't'
mem to a disabled attorney; 

8. Deniod an attornuy's request for CLE 
ctedlt for toking D st.itlsrlcnl analysis 
cour~e; 

9. Ruled that a course on computer-assisted 
caso preparation quallrlcd for holr credit 
under Regulotlon 4.1.12. (Cumberland In• 
stllute for CLE); 

10. Approved (or (ull crodit a loss pruvcnllon 
seminar conducted by on ottomoys' IIJ• 
bility Insurer for Its Insured attorneys (At· 
torneys' Liability As;urance Society, Inc.); 

11. Approved par~ ol a 1966 Sovlot.Amcrlcon 
lcsal study 1our Wrofesslonol SemlnM 
Consult,1n1~); 

12. Dedlned lo approve a public utility man
agemenl and regulation ~omin.ir designed 
for utility perso,,nel1 regulmor~ and pro
fesslonnls In related fields; 

13. On appeal, approwd in part a medical, 
dental and legal m~lpractlcc ,:ind m,1MijC
mcn1 ~cml1111r (Arnerlc11n 1:rlucntlonnl 
Institute): 

111. Also on appeal, denied approval of two 
segments of a law office mnnagemeni 
seminar (Al,,bom~ Bor lns1l1u1e for CLE); 

IS. Desl11m11ed the N111lonal Association ol 
Railroad Trial Counsel an approwd spon
sor of CLE activities for 1967. 

Morgan County Bar Young Lawyers' 
Sectron 

The Morgan County Bar YLS w.1s In· 
adverte11tly omilted from the list of 1987 
approved sponson. published on page 15 
or the Jirnuary issue of this journal. 

How to reach an approved sponsor 
Prlnled hekm are frequl!ntly requested 

addresses and telephone numbers of a 
few approved sponsors. Please keep o 
copy of this 1151 for use In obtaining 
c;nur'~e lnforrnr1tion. 

American Bar Association 
750 North Lake Shore Drive 
Chicago, IL 60611 
(312) 988-5000 

Alabama Bar lnstltule for CLE 
P. O. Box Cl 
Tuscaloosa, AL 35487•2889 
(205) 348·6230 

Alabama District Attorneys Assoc iation 
122 South Hlill Street 
Mo,)lgornery, Al 36104 
(205) 261-4191 

Alabama Defense Lawyers Assodation 
1101 South Hull SU'C!Ct 
Montgomery, AL 36104 
(205) 265-1276 

American bi!W lnslilute-
Anierican Bar As,ocia1ion 

4025 Chestnut Street 
PhiladelP.hia, PA 19104 
(215) 243-1600 

Alabama Trial Lawyers Assoclotion 
750 W11shington Avenue, Suite 210 
Mcmtgomery, AL 36104 
(205) 262-4974 

Birmi ngham Bar Association 
109 20th Stmei, N., 2nd Floor 
Birmingham, AL 35203 
(205) 251-8006 

Cumberland Institute (or CLE 
800 Lakeshore Drive 
Birmlnghilm, AL 35229 
(205) 870-2865 

Defense Research Institute 
S~1lte 5000, 750 North Lake Shore Drive 
Chicago, IL 60611 
(312) 944-0575 

Mobile Bar Association 
P. 0. Drawer 2025 
Mobile, AL 36652 
(205) 433-9790 

Montgomory County Bar Association 
P. 0. Box 72 
Montgomery, AL 36101 
(205)265-4793 

National College of District Anorneys 
University of Houston Law Center 
University Park 
rlouston, TX 77004 
(713) 749-1571 

Practising Law lnstltuw 
810 71h Avenue 
New York, NY 10019 
(212) 765-5700 

1986 Bar 
Directories-

$11.50 per copy 
Mai I check to : 

1986 Alabama Bar Directory 
P.O. Box 4156 

Montgomery, AL 36101 

• 
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Classified Notices l(Nt5 Mtn1t..in f';o lJi.tJK'' Nunmtr•11lrt1· IJ!Ji 1m, lnw1hw1 ul !JU wuttf, ut 
Jn,• $. 10 p•1 "4kl11h"1,1! v,1ml f'l1111,Ulwl t1t11'' ~ml lllttnwn , mu,1t1i1111"1.~lwd no 
J~tl'1 thi!II dw h1 ~l,ey ur lln, mwtlh 111l1w 14~ publtt1allu11 IN11 f"t;4 t11ttln",1 \,,ml 
tl,n,l!lf'l'l 11111,' 11rwl M'llf!'nl m*lrot)!1t 10 Tl1t•-"f,1f11;,l.l t.w1")'f"t 11-, Al.1h.111M l..M\,-1 
ll11,1U!rU, 1Ju M,i!KJ"111 IA1.,· PU Hu, "'l~b Mnnticumrty. Al \MUI 

POSITIONS WANTED 
MAY '87 GRADUATE o( Louisiana Staie 
University to tnke the Loulslnna bnt in 
July '87, move to Birmingham, Ala
bama, in August '87. Seeking employ
ment for one year whil e wifr,i attends 
graduate school. For resume and rcfor
e,;ees, send letterhead to Kent Mercier, 
P.O. Box 19148, Baton Rouge, Louisiana 
70819. 

POSITIONS OFFERED 
ATI'ORNEY JOBS-N ation.:il and P~d
eral Legal Employment Report: highly 
regarded monthly detal led listing of 
hundreds o( ouorney and law-related 
jobs wiih U.S. Covernmenl, other pub
lic/private employers In Washington, 
D.C., thro11gho 111 U.S. anrl abroad, 
$30- 3 months: $50-6 months. Fed
eral Reports, 1010 Vermont Ave., N.W.1 

#408,AO, Washington, O.C. 20005. 
(202) 393-3311, Visa/MC 

STAFF ATIORNEY, U.S. Court o( AP· 
peals, 11th Circuil, Atlanta. 2-year clerk, 
ships beginning June. I.aw degree from 
ac;credired school, strong ;icademic 
background, ex,ellenl m~ear, h/writing 
~kill~. li.lw r~view or equiW1ien1. 1-3 
ye.irs l!Xp Crhl ilCl! preferred. Resume, 
l,1w school tran~crlpt, uncdlled wrltlnM 
sample and rcrercnces by March J1 to: 
Karen C. Wilbanks, Diroctor, Room 
317, 50 Spri ng Street, S.W, Atlanta, 
Georgia 30303·3147. 

ALABAMA STATE SUPERintendent or 
Education seeking .irplfcalion5 for posi• 
lfo,, of Gcnaral Counsel to Al;:ibama 
StJte Bo.ird of EcJucalion and Alabama 
State Department of Education. Gl!f'lerai 
Counsel appointed by State Board or 
~duciltion upon rccomr'l'letidatlon of 
Superintendent, and responsible fo, all 
l~gal mailers ilffecling the state educa, 
1lon agency and officials rflspnnsiblf' for 
elementary c1nd ~acondary education, 
Conducts, supNvlsC!~ i.l!id m;in;ige$ lit
igation, and provides counseling i.lnd 
advice. to slate education ofriciab. Must 
be licensed to practice law in AlabJ11ia. 
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Applic.it ions and resume should be 
submitted no la1er than March 15, 
1987, to Or. Wayne Teague, State 
Superinhmdent of Educa1ion, State 
Oepar1ment of Education, 41.13 State 
Office Building, Montgomery, Ala• 
bama 36130. 

Corporate 
Attorney 

/\11.11rcbblv~ Mobile flnnnciol instil utlon 
~~<' kh l11wy1•r fur 1ww 1111111 tl,•~rtrl 1111•111. 
·r1w IJl)hil ,on rcc111il'C11111 h•,1&1 r Im•,• 
y,•;1r:1' ~xp,,rl~·,11·1· ,111tli 11,w firm or,,~ 111 
house C!.Jlll1~d. u 111ct•lll rallnl{ 11) 011c or 
111on• c,f I lw f11llowl111111n·u~: r<>mnwrci~l 
,·uni ,•stall' lt>nt.111111. cw111w·clnl c,lll· 
I rti~l~. rorll(1r1111• low, l J.(. C. Art ick g :l 
nnd ,I, crcc ilOl 'N' rlgh1~ :met workou1,, 
rnntiumt-r com pl in nm sccuril iC?& lows, 
a11d 1 hl'lr, or bank rl'!.{Ulal Ion~. s, runll 
arndt•111i1' n11rl prnfc~s,011111 bn\'kl!lhl111cl 
ar1• 1·M~1·r11i:1t. 
w,, ulh•1 11 \!1111qid1t 1,·t• Kal11ry. ~rn11pr1• 
IW11lli\'(' h~ndil b, lhl'lutlinl( l'dO~UIIQ11 
Ull.~ i~I ;1 m·1· ,1 nd r<·w11r,1i 1111111lfl<Jrl 11111l 1c1, 
fu1 tX!rhonal 111·<1w1 h t1nd llcvl'iu1i111enl. 

If you 11r1· irf t fl'l,IL'<I ond qualilkd. 

1
1!1•:1~,· s1•11t II r,•Nu11w ill1m11 w11 h ~itlary 
HhlUI' )' ru: 

l•1rgt S0u1hern Savlll!!• 
anti Luan AN~o,·1a111m 
Allcnliun, IIIVL, I 
Posl ()((11•1· tlnx I H:.!!l7 
Mubil,•, Al11lia1nn :itif\lt\ 

We put yo,!!first. 

[m Southern· 
I Ir.I S11u1l1u111 I utlur11I 
~11vl11N1111111tl IJIJUt A•"~'' tullun 

I ll I " • ~ 

FOR SALE 

FOR SALE: We have, In excess of our 
needs, the following equipment tha1 
ha!! boon under (:OntinulnM mainte
nance contract~ and Is In excellent con
dition: o,,c Elcc1rr1-100 tclcphonc 
system with switch and 50 phones; one 
IBM Central Processing Unit (CPU) 
modi>I 5362 with 120 megabytes of 
memory instil lled; five dlsplaywriters 
(two with Tex1pack 3 and three with 
Tcextpack 2); 11nd two printers wl1h 
automc1t1c sh<:?et feed for the display· 
wrl1cr~. Inquiri es call Louis Slater .it 

(205) 432•1414 or write P.O. Box 461 

Mobile, Alabama 36601. 

LAW BOOKS: Southern Reporter Isl & 
2d , Federal 1st & 2d, AmJur 2d, USCA, 
Tax Library, etc. All national publlca• 
lion s, Buy & sell nationwide. PROFES· 
SIONAL BOOKS SERVICE, Box 366, 
Dayton, OH 45401, (513) 223-3734. 

FOR SALE: Antique Map!., Alabama 
1855, Colton's, Full Color, 18 1/2" x 15'; 
excellent condlllon, $120; Alabama 
1887 Rand McNally, Full Color, 20 1/2" 
x w: with Atlas listing of counties, 
cities, population, history on reverse, 
$80. Authenticity gut1rant.eerl. Sol 
Mill er1 P.O. Box 12071 Huntsville, Ala· 
bl.Ima 358071 (205) 536-1521, 

FOR SALE: 67 volumes of Corpus )Llrls; 
one 80 volumes of Alabama Reports 
(49 books); 200 volumes o( Southern 
Reporter; 189 volume~ o( Southern Se
cond; Southern Di!!est; American Juris· 
prudence Pleading and P~ ctir;e Form5 
(23 volumes). Contact uivern Tate 
(205) 757,592 4, RI. 8, Box 278, Flor· 
cncc, Alabama 35630. 

FOR SALE: Law Llbracy- partlal listing 
as follows: American Juris Prudence 
2nd w/1981 p,p.; Code of Alabam.:i, 
1975 Ed. w/1984 p.p.; Am. Jur. Pleading 
r1nd Pr.ictice w/1981 p.p.; West's Ah.l· 
bami;t Digest w/1985 p.p.; Alabama Re
ports, Annotated £d., Vols. 1-49; South
(!rn Reporter 1st Ed. 200 vol~.; Southern 
Repartl!r 2nd, Vols. 1-148; Alabama 
Supreme Court Reports, Vols. 274-295; 
Alabarrn:i Appellate Court Reports, \.bis. 
41•57; Alaboma Repo11er, Vols. 331 thru 
424. For details call Mary L. Nichols, 
(205) 942-6126. 

FOR SALE: Two cc,mpletc SOIS of lha 
Alabama Coclo, never ueen used. $400 
each set. Write to Code, MLD, P.O. Box 
4156, Montgomery, Alabama 36101. 

SERVICES 
RESEARCH, WRITING and Refresher 
Coul'Ses. Alturnt?y llcen~od In Alabama 
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Classified Notices 
& Tennessee; J.D. & M. Law Llbr. 
d<"g,ees: 12 ~o~· experience ;is l<1w p,o
(cssor and illw librarian, 15 as µrc1crlc
lng 111to1ncy. Quality rcsoarch (mJnu.il 
or computer-assisted, .1s des! red); clcor 
writing; products rnllored to your litlgJ· 
tion posture. Free to travel to sped.ii· 
lied collr.>c-tlons, etc. Qualified to pr~ 
!>(mt cond<'nsed In-house research and 
writing courc;e, to staff altorneyc; and 
pat.ilcgc1b. ree negotiable clbc.>Vt' $20/ 
how plus oxponso~. Please write WII· 
li.im R. Murray, Murray Llnc, North · 
port , AL 35476 or coll evenings (205) 
339-7000. No rcprcscntaUon Is m.ide 
nbow 1hc qualify of the leBDI services 
to be porformcd or the expertise.• of the 
lawyer fJerformlng such services. 

FORENSIC ENCINEERING SERVICES: 
Accldtmt rt!COn~trut.tlon , product 
mechanlcol failures, slip & fall accl
dcnb. Registered Mechanical Engineer 
serving Alabama, Mississippi, Georgia 
and Florida. Rates ond references upon 
re(luost. Qur1liOed in ~lilte arid (edorJI 
court. Jnmes 0. Anderson, Jr., P.E., 
!1663 1-lollowbrook Circle, Pensacola, 
FL 32514, (904 ) 478•8208 . 

INVITATION TO MEM8ERSHIP 

WANTED! Attorneys lntere~ted In ~ub
rogallon referrals. Please ~end name 
,,nd address to: Amerk.tn Subrogation 
Alys., P.O. Box 5294/F.O.R.Stat., New 
York, NY 10150, ATIN: Robert Abldor, 
Esquire. 

PARALEGAL SER\!ICES, .ill cities. Pro
fe~~lonJlly trained. Court and other 
govc,nmen1 olnce fllln~ . Documen1 
C>@l1lnation, UCC searches. Court
room .isslstance. Assistance with wills 
;ind c~tates. For further informntlon 
call (205) 322-7348. 

LEGAL RESEARCH HELP. Exporlenccd 
attorney, member of Alabama Stare Bar 
~lnre 1977. AcCP.SS to law ~chool and 
statt' law libraries. WestlJw avall..ible. 
Prompt deadline service. , 35/hour. 
Sarah Kathryn Farnell, 112 Moore 
Building , Montgomery, Alabama 
36104, (205) 277:,937. In Jefferson and 
Shelby counties, call free: (205) 322· 
4419. No rcprescnuwon Is made Jbout 
the r1u<1lltY of rhe /csol srrvlc<'~ to bt• 
performed or the expertise of the lowycr 
performing such services. 

LITIGATION SECTION 

EXAMINATION OF QUEST10NEO 
Document~: I lnndwrifing, typewriting 
and related examinations. lnlema1ion
,:1lly court-quallflod oxporl wltnesi,. 
Dlplomate, American Oo:ird of Foren
sic Document Ex,111111,er~. Mombcr: 
American Society o( Qucsrioned Docu
ment Examiners, the International As
sociation for Identification, the British 
Forensic Science Society i.lnd the Na
tional Association of Crlmln11I Defen~e 
Lawyers. Retired Chief Document Ex
aminer, USA Cl Laboratories. Hans 
Mayer Cidi on, 211) Ml!lr ymont Drive, 
August:i, Gcorglo 30908, (404) 860 • 
4267. 

LAMAR Mlll ER, Examiner of Qucs,, 
tioned Documenb : Quallned in most 
Alilbama courts. American Society o( 
Questioned Document Ex.iminers, 
American Academy of Forrn~k Sci
ences, certified by American Board of 
forensic Document bcamlnc,rs. I land
writing, forgery, typcwrltlne, altera1lon 
of medical ,ind othor f'<.!COrdb. Ml~ccll
oncous docun1cnl outhcnlic.111011 prob
lems. P.O. Box 55405, Birmingham, 
Alabama 35255, (205) 979-1472. 

1 lonln,i ~u, 1r1nt !11<111, t, ju,1 on.- ul 1h1° ,1'1v,W,•J1<.., of m1•mbc1$hlp 10 rh~ l1U!1,lllll11 <;,'<.t1on. P.1111tlp.11fo11 by 1rfot .-idvncm1•,, pl,1ln11f( ,11\d d1•frn 
d,1n1, 111111~ " wt.•11-,oundl'd ,1pproad, ru rhc Sl'l.liun\ ,1r1lviU""' 

Mt•111l111rsh1p t~ nnly $20 ,1nrl ~n ml!mhn1o of rhl• AluhJmu 'i1.11e 13,,r ,.,~ h!Vi1t'<I 1u join 
I hi~ r~ ,, 1ww Wttlun , h.wing iwM n1wr,111n11 Im i1"\ th,111 a \ll'd'· \o\t! h.id Jn 1>ul.r,1niJlng progr.irn ,11 lhll Annu.11 Ml't11fng. ,,ocJ ,l l.l'!Tlin.u I• 

plorinNl fllt Mmh, With ,mo1hv1 ln(orrmulw prC1111,110 1<1 bl· p1t•wn1rd ,111ho ,1nnitnl 111crth111 In july. llw n(!',o;)futw, wlll ll<: fclllhcllmtng. 

MEMDE!lSHI!' ,'\Pl'I tCl\1 ION 
ll rl C/\TION SECTION/1\LAD/\MI\ STI\Tfl OAR 

8u~llltl'I\ Adt.111•1, _______________________ ___ ________ _ 

uu,1111•\\ l1•h•ph1m1·- -- --

Con1111t11,,,, PrifN1•nco: I J CU t I 111111 hlY<>C,1cy I I Nt'Wstc•Ur,r 

M11ll 1h: Clwh,. M Crook, P.O. Bo~ 76, Mo111110111t1ry1 l\l1tlmm,1 JGt01 

A $20 ch1><:k fnr mim1h11r\hlp 1hmrftl he p.1y.ibk• 10 Chude• M, Crtm~. ln•,m1mr, I ltlg.111on Srctllln 
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When you write wills, lrusts, :md est:ite plnns, you wnnl your SOlll'CCS to be os 
organized 011d ns compl'chcnsivc as possible. 

That's why An1South's till new second edition Will nnd Trust Porn1 Book is 
bound in scpon1tc volt1 mes of wills and trusts. lt fru::lutlcs twenty-nine cornplct<.! 
docw1,cnts t,,ilorcd to Alabama law -far wore than ru,y other A l::1 bama form 
lmok gives you. 

We olso provide you with parallel commentary 011 c~ch document, pnrtlcu
larly hc.lp(ul in CSUllC planning. 

Best of all, it's updated regularly to ensure continuing accuracy. 
Por more .information or to order, call lhc /J 

AmSouth Estntc and 'Th.1st Planning Representa· JJ 
tivc in your 01cn, ond talk to someone who 
spc:,ks your language. ForlbutGrowing Needs. 

Ann~on 2JS-93110 Bmrungham 326-S390 Oc:cjllW SSl-9319 Oothnn 79.hlCXXI 
Hwmvtlk SJ.'i-611..\7 Mobile 131HICl6~ M<1n11,•omcry l;tl·Y'lll(l 

I 19117 AmSou1h Blink. NA 



Ex Arguendo ... 

"A democracy cannot exist as a permanent 
form of government. It can only exist until 
the voters discover they can vote them .. 
selves largess out of the public treasury. 
From that moment on the majority will 
alway s vote for the candidate promi sing 
the most from the public treasury - with 
the result that democracy will collapse 
over a loose fiscal policy, always to be 
followed by dictatorship." 

,\ 11 uh~"' 0111111 200 )'eu, ~ AKO 1,y IJrhl• h hi •lor l1m Al~xrm,.kr ' I )' lcr, 

ll lRMINC I 1AM PUilL JSHLNC GOMPA Y 
130 S. I !Jth Street, Birmingham. Alabama 35233 205/25 1 ·!'i 11 !i 1-,\ X 20!i/2!'i 1-2222 
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''West won 
Shea&Gould 

over with research 
a est 

we could.tit ...,.._~ 
to i ore:' 

call today for more lnfonnatlon or to WESTT Al A 1 
arran~ a free WES'll.AW dcmonstralion I l LnV V 
in your office. 1-1100. ,211 010'! 
MICHAIII. D, OOODSON !- J41,111 HANKINS (MN, AK (JJ2/22S :M50) 
IJO Do• 17334 f'O Bo~~0.1ft& P.0. lloX 64!'>;!(1 
M!ll•IQOffl4llY. AL 3111 , 1 tlllffll"!Jhlm1 Ill 3523G S I' I MN SL 1 .. A 052,. 
Phono 20!ll21/-IG 14 t>hcN 20~ 320-02•0 I dll • -' ''' •• 1•;e1111'M "iob IMJJC~ •1/1q l 


