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That 's right. According to Money 
Magazine, Veribanc and Bank Rate 
Monitor , Union Bank heads the list 
as one of the safest, strongest banks 
in Alabama, and it is ranked among 
the top 175 "superstar" banks in the 
nation, based on assets and services. 

Union Bank. Wire strong Wire 
safe. 

Bank with the independent bank 
that lives where you do. 

Herny A. Leslie- President & CEO 

Come Home To Us. 
UNIONBANKI 
UNION BANK & TRUSl'CO., MONTGOMERY. ALABAMA/MEMBER FDIC 
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ALABAMA •.. 
0 1988 
$70.95 

A thoroughly up-dated guide to criminal trinl 
practice including pro•trio.l pra ct ice wh.h 
nt.tontJon given to federol cooetitut.ionol low. 

•1088 

$72.95 

0(088 
$76.95 

The now Second Edit.Ion 111 responsive to tho 
nouto need of tho prootltloner to keep abreost of 
recent. laws and coReR oe woll U1:1 Federal Income 
'l' t1x coneldoraUons. 

* CTP F orm s NOW 
on DISKS! 

0 1988 
$87 .95 

New forms added plug ox_istiog forms altered to 
reflect. state-o f-the ,art., made more ge.nerally 
applicable, with teohnicaJ llftd literar y 
improvomont.s. 

The new Second Edition retains tho chatactor of tho first edition in its 
empb1111is, nnd, duo to tho advent. of tort forms, t.roat.11 I.he constitutionalit.y or 
etat.utes limiting dronagos. 

THE~ HARRISON COMPANY, PUBLISHERS 1-8 00-241-3561 
3110 Croulng P.,~ • PO 6ox 7600 • Norcrou. GA 30091 · 7600 as.Hs 
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ALABAMA TORTS 
CASE FINDER 
By Allen Windsor Howell 

Alabama Torts Case Finder gives you quick ac
coss 10 tho cases that wlll help you win In cou rt This 
portable desktop reroronco cor,telns citations to all 
loodlng Alabama cases Involving tort Issues arranged 
under 395 topi c headin gs . Following oac h cite, lhe 
decis ion Is paraph rased, summml.i:ed or occas iona lly 
quotod . This handy book also lr1clwdes summaries of 
relevant Alabama court rules and statutes, Including 
the '' tort rororm" leg1slatlon of 1987 

Designed, arranged and Indexed wnh the busy 
prac tl11oner In mind, Alabama Torts Case Finder Is an 
excellent 1001 tor pre trial prepara tion as well as a quick 
roferonco ,n tho cou nroorn. You wlll not find a more 
concise reference to tho tort law casos of Alabama . 

$65. 00* 559 pages, hardbound 
o 1988, Tne Mlcnlo Company 

J>UBLIS1 IERS OF THE CO DI! OJ~ ALABAMA 

For more Information, 
contact your Michie Company 

sa les representative : 

JAMES R. SHROYER 
Post Office Box 346 

Wllsonvlllo , AL 35186-0346 
(205) 326-9899 

Or C411 toll-free 1-8<>0-446-341 O 

We accept Visa and MasterCard 

'Plus Alabarn11 tWlu:.. IMK whllu, unr,11oublo 
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President's Page 

HUCKABY 

Last chance for creation of captive insurance 
compa ny 

I t Is not a11 ovorst.itcment to say that we .ire approaching 
o crisis with the bar's capilvc Insurance company. At 
the lime or this writing we are $800,000 short or the 

2.5 million dollars required for capitalization o( 1he At· 
torneys ln~ur.rnce Mutual of Alabam111 Inc. (AIM}, the com• 
pany orgi1nl1.ed to offer liability covernge for AIAhama 
lawyers. To raise the balance or capital needed the com
pany must sel I a1; dddltion11i 550 subscriptions <11 lh!! cur
rent unit cost o( $1,500. I( the co111pany hd S not been suc
cessfully capitalized In the very near future, I am going 
to recomn1c•11d that the effort be dlsCM linucd. 1r such 
should occur, I would predict that It will be a very long 
time before the bar Jgain will undertake such a project. 
If the b;ir wants a cr1p1ivr comr,nny, this llkely wi ll hi> Its 
only chance in the foresee11ble future. 

l he bar did not lmclertake this effort without very caref~il 
study. As you recall, a survey was conducted, 1111d the re
quisite number of lawyers responded that tht.'Y would pur
chase subscriptions for capltall1.atlo11. Thero has boon no 
group of IJwyers who has given any greater service Lo the 
bar In tenm of time ond c((ori on this project thon the 

Insurance Committee, the board of di recto~ of the com
pany and the bdr commlssionerh. II would bed sl,ama to 
see th~e offons go to waste. 

Twenty.five bars across the nation are now beneflttlng 
from successful captive lnsur.ince companies. When these 
companies were estJbllshed, the avall.:ibiliry of cover.:ige 
11~ually incre,w•d ond the cos1 usually decreased. Even (or 
allomeys who migh1 desire to obtain coverage from c;ir
riers olher lhan the caplive, lhe improvements In 1he 
generdl 111Mke l place should imrr t! to tht:! lw11o(it· of all 
ldwyon,, Support of AIM therefore can be Justlrilld, even 
if .in a11orncy Is not lnwrcst!!d in the coverage. 

I hope you will not let this opportunity slip from ou1 
hands. II is an Investment that I believe will Insure the 
11w1ilabillty of reoSonablP li;ibilily coverc1g1> (or Alabilli1a 
lnwyers in the ruture. There is still credit .:tvnilable ror nnan• 
cing $1,250 of the subscription cPsts. Plec1se call the stale 
bar headquarters If you need ano1her ~ubscription package 
and application. Re8gle I lamner or K!!lrh Norman can 
<lliSwcr any question you n1.1y have abuut the company. 

It Is ilmc ror action. Lm\ 110 1 "talk" or "consider'' this 
to deJth. • 

March 1989 



Executive Director's 

We are bursting at the seams! 

A ny visitor to s1rue bar headquor
lC'r~ qulckly reollzes that our fa. 
clll tle~ no longM can c1ccorl'1mo• 

dote our n~~oclntion's needs. We ilre 
ll1cr.tlly bUrbtinK 111 1he seams. 

We hJvo iOht our "vi~itlng l11wy~r·s o(. 
11ce" to The Alt1bt1mt1 lt1wyer. 1 he pres I• 
den1's omcc i, now our c.ornµuter opcr,1-
tions center. The library ls a work station 
(or two employees, Jnd, thus, we haw 
given up a sinall conference room which 
wa~ used by lowyers needing lo take 
dcpm,l1ion~ ln Mon1gomery. The secre
tarlol station~ now serve two secretaries 
in stood or the uni:! (or which they were 
originally pl,mnctl, The large meetl ng 
room which was used (or bar exam nd
mlnlstrntlon .rnd other large maoting\ 
now ,;erve~ as a general purpose work 
arcM, ;incl Ole> c-abinet'i line one wall. 
Much of 1he original beauty of our build· 
In~ ha\ given way lo practical space 
utllltallon . 

The Ccnlc, ror Profo5~rc>nal Respon,1-
bllily ha~ be>cn modified rec<?ntly to aC'
commoda1e 1hc general counsel, his 
three nsslstant~ and the Four support p(ir
~onncl In 1h,1t of(Jcc. The hc.irlr1g room, 
of necessity, has been converted to of
nee spc1cc1 and the di~crplinary hearing~ 
..1gc1ltt arc ~chcdulf'd in the headquoncr, 
large a~~cmbly room which, as 'itated 
earlier, serve~ .. ~ J 11cneral purpo\e work 
urea most of the time. We also rent ~tor· 
agP sp.ic e ;,1 J nearby , ccord storJgc 
warehouse. Unfortunaiely, we have 10 
relricvc many o( these records Jnd aro 
rcquil cd tu go to 1he w;irehouse .:ilrnost 
doily. 

Th<• A/,1b.1111J L,1wycr 

lwen1y years ago the Sltlte bar s1a(( 
t:onslswd o( two l.iwyers, two srcre1<1rle~ 
,rnd c1 1Jrinlcr. We also had npproxlmme
ly 2,'.100 member~. Today we havf' U,900 
member~ Jnd a ~taff o( 20 full-lime 
employees. We .ilso u~c thr<w !?Ml-time 
clerical n~si&1an1s. 

In 1hc las1 20 years we have brough1 
the publication or The Al,1b.1rn.1 L.iwy<!r 
In-house. We now administer ;, lnwycr 
rcfrmc1I !>ervire, a client security rund and 
J manda1ory continuing legal educ;:11lon 
program. We support 13 ~ecllon~ ;1nd 
43 comininccs. 

The number of bar· :ippllc,rnl~ ht1~ ln
cro.ised ten.fold. The b.:ir conirnlssion 
ltsel( has increased 30 percent in 101,11 
mc•mbership. We also staff the Dl~clpll,1-
ary Commis,ion ;ind five disciplinory 
boards, In addition 10 1he hoard of h;ir 
cx<1mincl'!, and three c11ar.1c1er ,1nd (11 

nc~~ commineeJ.. 
Our b.ir staff ls one of the smallc>~l in 

the nl\llon that sc,-vcs il l)dr with rc~pon
hibillly (or the total llccmlr,l.l and 
regul;1tory process. There ore 011ly lhrc>e 
olhcr ~t;ite bars perforr,,ing 011 of rho 
(unctions which we do. Those bnrs arc 
of cornp.ir.iblc ~i.r.e, yet 1helr \lnffs .ire 
moro th.in twice aJ. ldrl(e. In mo\t juris
dlc..tions, bar .idmb!>lons and prorc~slon,11 
rcsponslblllty arc Independent entilie~ 
with their own facillllcs and \ lilff~. 

Why am I telling you thrs? I wt111t to 
inform you of plans to construct a )Ub· 

st,intlal addition lo bar head(luortcrs on 
Dexter Av<?nue. During the ndmlnlstrc1· 
lion of President Waller Uynrs, lh<' bM 
r<'colved a deed 10 1hc property dlroc1ly 

Report 

HAMNER 

behind our present building. I he 8oilfd 
or Trustees o( the Alabama State Bar 
roundation, during 1he 11drninlst1a1ion o( 
PreJ,ident Jim North, 1Hllhorl1.ed the sign• 
Ing of a con1rac1 with the nrchltecwr;il 
fim1 of Co!e and I !ill to design tho .1ddi• 
lion (Mr. HIii designed the pn>sent build, 
Ing ln the early i 960~). 

A Facilities CommlttCL• und<?r 1he 
chairmanship or former PfC\ldont BIii 
I l.1irston was appointed by Pwsldcnt 
I luckaby to ~tudy the needs and review 
preliminary plans with the goal o( 1rip
llng the work ~pace of the present build· 
Ing and. at 1hc i.amc tlmt', provide for 
future growth. 1 h.11 committee hn~ .:il
reildy met .1nd toured ~cvN,11 work nrc;is, 
11s well os reviewed plans or recently 

61 



WE TRACK 
THEM DOWN 

-OR YOU 
DON'T •:. 

PAY ,,, -'•,• 
#'I= 

When wJtncssos, de(endams, 
beneficiaries. Insureds. pollcy 

holders, debcors, have moved nnd lert 
no fol'W(lrdlng address, we track 

them down on a world-wide scale. 
And I( we don't Ond your person, 
you don'c pay. Globnl's b;islc chorge 

for a tmc:e when tho last known addross 
I$ throo year. old or less Is $180.00. 

Call for more Informa t ion or 
to start a trace toda y. 

1·800 ,($03·6144 lbll Free 
Al;is!f.i & H awAII 

~ II 1-800-443-6144 
9 a.m.-1:30 p.m. EST 
6 a.m.- 'i:30 p.m. PST 

, ."L , _ h u blnh~ di\ 
, Cwiwu.., 10 19•7 ~ 

'-- --- TMQNGGRV KJB - ---' 
' IN(i; 'l : 

Notice Is given herewith pursucJnl lo 
the Alabama S1.1te Bur Rules Governing 
/1/eciion of President-elect and Commis
sioner~ for '/989. 

Prcsidont•clcct 
The Alabama State Bar will elec1 a 

president•elect In 1989 to assume the 
presidency of the hilr in July 1990, Any 
candidate mu~t be a member In 800d 
slandini:: on March 1, 1989. Petitions 
nun,ln atlng a candidate must bear rhe 
signature or 25 members In KOod stand
[ ng of the AIJbania State Ba, J t~d be ,·c
ceived by rhe secretary o( the state bar 
on or before March I, 1989. Any candl· 
date for this office also must submit with 
the nominating petition a bl11ck .ind 
white photograµh and biographic;al data 
to be published 111 the May Al.ibamd 
L..iwyer. 
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,o nstructed b.ir centers in other jurisdic
tion s. 

The new Rddition and fqrnishings wi!I 
cost ;ipproxlmately $3 mill Ion. 11 ls con
templ,lled that the current Center for Pro
fosslonal Responsibility located on Perry 
Street will be !.Old to auKmcnt and ~ub
stontlate fundrJlsl ns effo, ts required lO 
raise c:om,trli<.Llon monies. The stole bar 
ls cl tenant of the state bor foundation, 
.ind the rental Income wi ll be used to re
tire a po rtion o( 1.he ro nstn 11;tio n debt. 
ll should be noted that our presenl fa
ciliti e\ were debt-free when lh!!y Wl! rl'! 

flr~t C)Ccupled in 1964. 
rh f' bar reriuir~is this much-net.?ded 

space. Most of us have enjoyed tho bene
fits of those far-sighted bar members who 
rais!!d the,, funds to construct our present 
fad Illy. Th<i late Sam Pipes and John B. 
Scott, Sr., along wl1h former presidents 
J. Ed Thomron and Ft'ilnk Tipler and a 
host of others, have provided for lhis cur-

Notice of 
Election 

Ballots will bl:! mail to?d be1ween May 
15 ,ind June 1 and mu~t be received al 
state bar headquarters by 5 p.111. on July 
19, 1989, 

Commissioners 
BM commissioners wi ll be elected by 

those lawyers with their principr1I offices 
on tht.! followin~ ci~ult ~: hi ; 3rd; 5th; 
olh-Placc lt1; 7rh; I Orh-Placc:is #3 and 6; 
13th-Place 11'3; 14th; 1 Srh-Placcs #1 arid 
3; 25th; 26th; 28111; 32nd; .ind 371h. Ad· 
dirion..11 commissioners will be elected 
in tllf'$f' circllit'i fClf P.ilch 300 members 
of thH stare bdr wirh prlncipRI offices 
therein. The new commissioner posi-

re111 generation of lawytirs. We can do 110 
less for those who wil l practice In rhc 
nei<t century. 

We will publish plans for the new ad
dition when they r1re finalized. I invite all 
of you who are familiar with our presenl 
(aclllty 10 make:! suKgestions for the Inclu
sion of needed feature~ In 1he planned 
addition, One primary goal is to make 
the bar center iln attracHve and ser• 
vrcec1ble work space for our members 
when d1ey ;ire in Montgomery. 

M,my of our neighborin~ b;irs have 
moved to naw facill rle~ or eonhtructed 
new bar centers In recoril years. While 
ours wns one of the first stale bars to have 
Its own bulld[ng when II was con
structed, we now must move ahead 10 
meet the profession's needs of 1he future. 

I hope that you ,;ind/or your firms will 
consider ml'lking 11 pledge to help with 
!he undertaking when you are called 
upon in the nor too dlW1nl fuu.m~. • 

lion~ will be dl.!termined by a Cl:!nsu~ on 
March 11 1989 , and vacancies cerllfled 
by 1hc secretary on March 15, 1989 , 

The terms or any Incumbent commis
sioners are retained. 

All subsequent terms will be for rl1ree 
ye11rs. 

Nomim1tions may be rn.ide by petition 
bearing the slgn;iturns of five members 
111 good standing with principal offices 
[n tha circuit in whlch th!! l'?lecllon will 
bo held or by the candidate's written dt'.!
clar.:ilion or candidacy. 8U1er must be re
ceived by the secretary no later than 5 
p.m. on the 111st Fridny In April (April 28, 
1989 ). 

Bal loll. will be prepared and m.iiled to 
1rie111bor~ b<Jtwcen May 1 S and June 1, 
1989. BJllots must be vott'!d and re-
turned by 5 p.m, on the second Tuesday 
in June (June 13, 1989) to state bar hcad
qur1rter~. • 

March 1989 



Notice n 
Dru 

n on 
Awareness 

The Governor's Conference on Drug Awareness will be held April 11- 12, 1989, at the Mont
gomery Civic Center. The conference is sponsored by Governor Guy Hunt and Lhe conference 
planning committee, which consists of representatives from state agencies and local service organiza
tions. Professional groups and the general public are encouraged to attend; registration is free. 

The conference wi ll include separate programs for adults and yOL1th. ihe adult .igenda will focus 
on recogniiing early warning signs of substance abuse among young people. Prevention and ear
ly Intervention will be emphasized. Offering a nurt1ber of dynamic workshops, the yoLllh con
ference will concentrate on substance abuse prevention. 

The adult conference-scheduled for 9 a.m. through 4:30 p.m., April I I-wi ll feature an open
ing address by Governor Hunt. Following the Governor's remarks, 1,000 first-grarlcrs, represen
ting the "Smoke-Free Class of 2000 1

11 will participate in a mock-graduation ceremony. Health1 

drug trec1tmcnt and law enforcement professionals will conduct workshops in the nftcrnoon sessions. 
Children in fourth through sixth grades .1re invited to lunch and an educatfon;il scssio11 between 

noon and 2 p.m. on April 11. 
The youth conference, designed to meet the needs of seventh- through twelfth-graders, will begin 

April I 2. Highlighting their program will be remarks by Bill Curry, head football coach at the 
University of Alabama, and Bart Starr, former head coach of the NFL'!t Green Bay Packers. 

___ liiiiil _____________ __ 

The Avis Association Member Benefit Program offers special 
low rates. representin~ a great savings opportunity. That, along 

with many time-saving services, makes Avis an extra - and valuable 
benefit of your membership. Whether you're traveling for business or 

pleasure, Avis is the easy and economical way to go, all year 'round. And now, 
when you present this ad at Avis the next time you reserve an Intermediate or 

full size, 2-door-group car, ~U'I I be upgraded to the next higher car group at no extra 
charge! Just be sure to mention your Avis 'M>rldwlde Discount (AWD) number when you call 

for Avis reservat ons: 

AVIS 
MEMBERS OF THE ALABAMA STATE BAR 
NA530100 To take advantage of this special upg1t1de offer, call 

the Avis "Specfal Promotion" reservation number: 
1-800-831-8000 

Rtntill 5.tlft Apnt ln11NCII0111 
MChedc,out, 
• Entt,AWD 
• A$>lan cuslomor I ar lrom Grwp 

Qa, l; II OM-lltOUPUPllade ln>m 
ll'))UP ltil!Md .) 

• cn.a,ae IOt CM a,oup reseMtd, 
• Complete th!J fnform1Hon1 

RM _____ _ 

Rdntal loc11110,,.._ __ _ 

M Car fittum, 
• Submit wllll Coupon Bullnu1 

Ropcwt, , ,367. 
Coupon; UUGf00 7 

~-------------~------------------------~ 
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About Members, Among Firms 
ABOUT MEMBERS 
Correction: 

In the J;mw1ry 1989 edition o( The 
AIJbama l,awycr, Boyd F. Campbell 's 
address wa!> lnc.orroctly listed; the cor
r<1ct addr'tl~~ Is 505 South Perry Streel, 
Montgonu-ry, Alnbnmn 36104, 

• 
Joseph M . Power:. <Jnnounces a 

change of address. om ces nov,., are lo
cated at 716 Van Antwerp Building. 
103 Dauphin Street, Mobile, Alabama 
36602. Phone (205) 432-6%6. 

• 
Effective Fcbru.1ry I, 1989, law of-

fices o( Melton L. Alexander will be 
relocated m Suite 325, Parle Place 
Tower, Birmingham, Alabama 35203. 
Phone (205) 328-7400. 

• 
R.O. Hughes onnounn!s th!! roloc.i-

llon o( his prnctice to SullC! 1225 Pilrk 
Pince Tower, 2001 Park Place, Birm
ingham, Alabamu 35203. Phone (205) 
323-0010. 

• 
1...lrry R. Newmnn onnounces the 

relocation o( hi~ o(llco to Loma Pro
fessional Building, 3021 Lorna Road, 
Suite 310, Birmingham, Alabarno 
35216. Phone (205) 623-5515. 

• 
Tim w. Fleming announce!, a 

change of address to 1556 Guff Shores 
Parkway, P.O. Box 938, Gulf Shore51 

Al,1bama 36542. Phone (205) 968-
4444. 

AMONG FIRMS 
James R. Cleary, Harold E. Bailey, 

John R. Barr.1n and R. D.ivid Mc
Dowell aroouncc the formation of a 
profession.:il corpomtlon under the 
name of Cleary, Bc1ilcy, Barran & Mc· 
Dowell, P.C. Offices ,11 c located at 
Park Plaza, 303 Wllll,11m Avenue, 
Suite 118, P.O. Box 68, I luntsville, Alo· 
bama 35804. Phone (205) 534·2416. 

• 

Albrillon~, Givhan & Clifton, An· 
dJluslc1, Alabama, ilnf\Ounce that Wil· 
11am Marold Albrill on, IV, has be
come o member of the firm, ~ffcctlw 
Jmiuilry I, 1989. Oincc~ <Ire loc,itcd at 
109 Opn Aven~1e, And,1lusla, Alaboma 
16920. Phone (205) 222-3177. 

• 
Hayden R. Battl es, Hugh C Harris 

,md Nancy F. McClellan ilnnounce 
tho merger of Battles & B,1ttle tind 
Harris & McClellan into the Orm of 
Rattles, Harris & McClellan, wlth of· 
(ices ol 405 2nd Avenue, S.W., Cull
mttn, Alabama 35D55 . 

• 
1 he firm o( Gathings & O.ivis ;m-

nc,unces that Michael A. Worel, for
merly a partner of Emond & Vinci,, has 
Joined the firm. rhe firm numc has 
been dwnged w Gathings, Davis & 
Worel, with offices <1l CiOO Farley 
Building, 3rd Awnuo North & 20th 
Street, Birrnlngh.un, Alabama 35203. 
Phone (205) 326-3553. 

• 
The Orm o( Reneau & Reneau an-

nounces that Olnlce A. Green i~ now 
Jssociotecl with the firm, with ornccs 
nt 114 South Main Street, P.O. Box 160, 
Wt•tumpka, Alabc.1m,1 36092-0160. 
Phon<' (205) 567-fJ488. 

• 
Chris S. Christ ,ind Wendy L Wil· 

Iiams Jnnounce their partnur~hlp, ,n 
the name of Christ & Williams. of. 
fices rue locaterl ,,t Suite no, Frar1k 
Ne-Ison Build ing, Birmingham, Ala· 
bnrna 35203. Phone (205) 252-2222. 

• 
1 hl' Orm or Schoel, Ogle, Denton, 

Gentle & Centeno announce'> that 
Paul A. Liles, forrnerly gencr.il counsel 
of BE&K, Inc., has become .i partner 
with the firm. Ofn COS Ji'C localed ill 
Third I loor, Wal!~ Uulldlns , 2008 
North Third Avenue, Birmingham, 
Al,1bdma 35203. Phone (205) 324· 
4893. 

• 

The 01m of Miller, Hamilton1 Snlde_r 
& Odom .innounc~ thi'lt Michael Gil· 
lion ,ind James V. Elliott hiMl become 
members o( the Orm, Richard A. 
Wright Jnd Anne Carson Irvine h<1ve 
brcomc :t~hOcidlC!d wflh the firm ,,nc1 
Wllll ,1m F. Neal, C.A.M., hils become 
dircc.tor o( adrninlstmtion wi th the 
Orm. Mobile omces are loc,,wd .11 254 
State Street, Mobile, Alabam,1 36603. 
Phone (205) 432-1414. 

• 
Nettles, Barker, Janecky & Cope-

land a11nounces that Mr1rk A. Newell 
has become 11 membN of the ffrrn, 
and its Birmingham office is 110w 

open ,!t 2001 Park Place lower, Suite 
200, Birmingham, Alab,1mi1 35203. 

• 
fhe Orm o( Johnsto11c, Adilms, 

B11lley, Cordon & Harris onnounces 
Robin 1Jri1,1hl1m Thetford hos bccomf' 
r1 ml'mbor of the Orm .:inn David R. 
Peeler has become assoclawd with 
the Orm. Office~ are locawd ill Royal 
St. Francis Building, 104 St. hands 
Street, Mobile, Alabama 36602 . 

• 
Th" firm of Lyons, Pipes & Cook iln· 

nou,,cc~ lihll Thomas H. Benton, Jr., 
0 11nicl S. Cushing, Gilbert F. Dukes, 
Ill , and David F. Webber h,we be
come cl)~c>clated with the firm, effec
t illl· September 19ff8. omce s MC lo, 
cared ;11 2 North Royal Strccot, P.O. Box 
2727, Mobile, Alab;im;i 36652. Phone 
(205) 412-4481. 

• David D. Wininger and D. Dclcal 
Wlnln1:1cr, Jr., c111Munce tht:! relocation 
of Wininger & Wininger, P.A. to 1025 
Financial Center, Birmingham, Al.i• 
b,,mil 35203. Phone (205) 322-3663. 

• 
C.iry L. Blume .111d Netti~ Cohen 

Blume .innounce the (ormA1ion o( a 
partncr~hlp (or 1he practice of i<'IW un
der the name of Blume & Blume. Nct
uc Cohen Blume is formt!rfy of the 
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Tuscaloo>:i County Dls1tlc1 Allorney's 
O((lce. Ofncc~ Jrl.l located c11 2300 
East Unl"1?rslty Boulevard, Tu!>Caloo!.c'.1, 
Alc1bc1mi1 354 04. Phone (20S) 556· 
c;n2. 

• 
NevJ C. Conway and John S, An· 

dtews Mnour\tl' the formation or a 
partne,.,hrp In the nt1mc of Andrcm 
& Conway. Offlces are locotecl J I 415 
East Commerce S1rcc1, Sulll· 103, 
Greenville, Al.ibamo, ,ind 10 l..lfaycnc 
Street, I l11ynrvlllc, Al;ibamn. Phone 
(205) 382-6541. 382-8023 (Greenville) 
and 548·2132 (11,iyntivllle). 

• 
The nrm of Hornst,y & Schmitt 

aMour1cei, tnt1I upon E.C. Hornsby's 
being olocrcd Chit>f J11s1lcr of thr Su· 
prem11 Courl of Alabnma, the firm 
1111me was ch.ingt>d e((cc.tlvo J.inu.iry 
17, 1989, to Steven F. Schmitt , a Pro• 
fessional Corporation. The Orm's of. 
nccs will remain located ,,1 P.O. Box 
606, 213 B,1rnc11 BoulcvJrd, T.Jll,bMJe, 
Alob;ima 36078. Phone (205) 283-
6855. 

• 
The nrm of Vowell & Mcelht'im, 

P.C. announce~ th,it C. Stephen Alex
ander, formerly law clerk to Judge 
Jilek Carl, became c1~socl,1tc.>d wilh tht> 
firm J,inu;iry 1, 1989, and M.irth o Jone 
Patton bf>Cilmc .1ssocl.11od with the 
firm February I, 1989. Ofnces arc lo
c;ited ;it Suite 500, '310 North .lh1 
Street, !Sirmingham, Al;ib;in,;i 35203. 
Phone (205) 2S2-2500. 

• 
The firm o( Farmer, Price & Smith 

nnnounccs thm Joel W. Wc,lthcrford 
has become a partner J111hc firm. The 
firm will ro ntlnur In the nnnw o( 
Farmer, l'r ko, Smith & Weatherford. 
O(flcC!i aro loc,,1l'd .it 115 wo~t M,1m~ 
Sucei, P.O. Drawor 2228, Dothi1n, Alil· 
bnrrM 36302. Phono (205) 791-2424. 

• 
Hand, Arendnll, Bed~olc, Greaves 

& Johnston, iOlh Floor; n~t Niltion;il 
Bank Building, Mobile, Alabnm.i, ;in• 
nounc~ that Henry A. Call,,wil y, Ill , 
has become J member o( the firm. 

• 

The Huntsville firm of E. Ray Mc· 
Kee, Jr,, announce~ that Jackie D. Fer
guson ha!. Joined rhe firm a~ iln asso
ciate. She Is a 1987 gradual<' of the 
Un!~r~lty of Alab.ima School of Law 
and recently served a~ clerk for 1he 
Honorable R.L. Hundley, Morg,1n 
County Circuit Court. Ofnccs Me lo
catl!d at 2Jl9 Market Place, Suite A, 
I lun~vm e, Alabama 35801. Phone 
(205) 551-0300. 

• 
Harris, Evans & Downs, P.C., an• 

nounces that Lonette Lamb Berg ha~ 
bcconw a rn!!mbl:!r of the firm, and 
Lonnie D. Wainwright, Jr., ho1s be
come .issoclated with 1he firm located 
In The Historic 2007 Building, 2007 
Third Avenue North, Blrmlrighan,, 
Alr1bRmr1 35203. Phone (205) 328· 
2366, 

• 
The Orm u( WIikins, 8ankester & 

Biles announces that Marlon E. 
Wynne, Jr., has beconic J rncrnbcr of 
the firm, and the Orm·~ namo Is now 
changed to Wilk ins, Bankesl cr, Biles 
& Wynne. Thom;15 P. Williams ha\ 
Joined the flrm as an associate. The 
Orm has umces located at Old Trail· 
way Building, P.O. Box 400, Bily 
Mlncue, Alabama 36507; Chicago 
Strcrt, P.O. Box 562, Robe~d,,le, Ala
bo1mc1 36567; and 221 Fairhope A\Jj,.o.. 
nue, P.O. Box 1367, Fairhope,, Alabama 
36531. 

• 
The rirm of Brinkley & Ford nn· 

nounces thnt Richard Chesnut ,lnd 
Daniel F. Aldridge have become part· 
n<•rs, .ind the firm name has been 
chflnRed to Brinkley, Ford, Chesnut & 
Aldridge. Offices are located ot 307 
R,.1ndolph Avenue, P.O. Box 2026, 
I lunt~vlllt!, Aldbama 35004-2026. 
Phone (205) 533-4S34. 

• 
Lange, Simpson, Robinson & 

Somervill e announces thAt Will M. 
Booker, J partner In the flrm of White, 
Dunn & Booker, and formerly vice
president and general coun~cl of 
South Ct>ntral Bell, has Joined lhe flrm 
as counsel, and that James F. Walsh, 
Thoma~ F. Campbell, Timothy A, 

Palmer, R. Alan D<?cr, J. Frank Oz· 
mcnt, M. Beth O'Neill ;ind Rebecca 
S. Ounnle have become associated 
with the Orm. 

Thi! Orm al~o announce~ their 
ml!rger with Watt~, Salmon, Roberts, 
Monnlng & Nooj in, I lunlwille, effec
tiV(' January I, 1989, untll:!r th<! name 
of Lange, Slmp on, Robinson & 
Sommervill e. 

The Birmingham office Is located at 
1700 F!r;t Alabam;i Bank Building, 
Olrminf!hnm, Alannma 35203. Phone 
(205) 250.5000. I he t !untwllle officr 
Is locnted <ll 100 Jclferbon Street, 
Sourh, Suite 200, 1 luntsvlllc, Al;ibam11 
JS804. Phone (205) 533-3500. 

• 
Effective /,imwy 1, 1989, the firm 

11r1nw of Melton & Espy, P.C. was 
chn11gc1ci 10 Mellon; Espy & Williams, 
P.C. Offlc1·~ Mt' lorated ill B!J Wash• 
lngton Avcr,uc, Montgomery, Al11-
b.ima 16104. Phone (205) 263-6621. 

• 
The firm of Knight & Griff ith ,rn-

nounces thilt s. Lynn Mnric McKenzie 
and Jason P. Knight have become 
p.irlner<. of the firm, effl"ctive Janu;iry 
1, 1989. Offices are located al Griffith 
Building, 409 1 ll"ot Avenue, S.W., P.O. 
Drclwt:'r M, CullrttJn, Al.ibc1ma 35056. 
Phone (205) 734·045&. 

• 
Balch & Bingham of Blrmrngham 

and MontgomPry, Alobama, on
nounc:us 1hn1 John J. Colemiln, Ill , and 
John F. M.indt h,wc hl·COm<' pt1rtners 
in tho flrrn, with office!> ill 1710 North 
Sixth Avenue and 505 North 20th 
StreC'l, l',O. Oox 306, Blrn1 lnghd1r1. Ala· 
1,nmo 35201, ond the Winter Bulltllnf!I, 
2 Dexter Avenue, Cou, 1 Square, P.O. 
13ox 78, Montijomery, Alaborno 36101, 
Phom! (205) 251-8100 (Birmingham) 
and 834-6500 (Montgomery). 

• 
The 01111 of Strop1> & Nakomur.i an-

nounces that Robert H. Stropp, jr., I~ 
rdo c,,trng to Wa~hlngton, D.C. robe
comt- general counsel, United Mine 
Workers of Americil, lnternil tionol 
Union. George C. Longshore and As--
ocl111c will J~~ocl.itc wirh th~ Orm, 
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John L. Quinn will becon,e a member 
or the Orm and Roberl M. Weaver wl ll 
be M assocl.itc of the firm. The rlrrn 
wll I practice under the name o( Long, 
shore, Nakamura & Quinn, at 21sl 
Floor, City Federal Building, Blm1ing
ham, Alabama 35203. Phone (205) 
323-8504. 

• 
The firm o( Lewis, Martin, Burnett 

& Dunkle announce that Sandra w. 
Murvin and Nancy C. Osborne have 
become members of the firm. Offices 
are located at 1900 SouthTrusi Tower, 
Blrmlrigham, Alabama 35203. Phone 
(205) 322-8000. 

• 
Harris, Shinn, Phillip$ & Perry, P.A. 

and Cadell & Shanks of Decatur an
nounc«:i the mergQr or tlHl fiFms for the 
prnctlcc or law under lhc name Har
ris, Cadcll & Shanks, P.C. and 1h01 

Steven C. Sasser hos become ,mo• 
elated wllh the firm. 

• 
Gary L. Armstrong, David P. 

V<1ughn and Ci. Barker Stein, Jr., an
nounce the formalion of the firm of 
Armstrong, Vaughn & Stein. The mall
infl r1ddress is P.O. Box 23701 Daµhfll:?1 

Alc1bama 365261 ,111d the office ad• 
dress is The Surrnnil, Suite 3, 3000 
Highway 98, Daphne, Alabama 
36526. Phone (205) 626-2688. 

• 
Nancy Skipper Jones, formerly an 

assist;:mt di$trict attorn1;:y for Tus
caloosa County, announces 1hat she 
is nciw the str1ff attoro1w ror Bryce Hos
pital, a foci lily of the St-die or Alabama 
Dcpanmont of Mental Health and 
Mo11tal Retard a lion. Her new address 
Is Bryce Hospital, Legal OrAce, 200 
University Boulevard, Tuscaloosa, Alo• 
bama 35404. PhonP (205) 759-0758. 

- NOTICE-

• 
Charles Tyler Clark, P.C. announces 

the assodatlo,, o( Gregory J. McKay 
In the firm of Clark & James. Offices 
are located at 817 Frank Nelson Build
ing, Birmingham, Alabama 35203. 
Phone (205) 322-3636. 

• 
The firm of Bishop, Colvin & John· 

son announces the relocation of its 
law offices, formerly at the Frank Nel
son Building on 20th Streel In Birm
ingham, to its new offices located at 
317 20th Street, North, malling Jd• 
dress P.O. Box 370404, Birmingham, 
Alabama 35237. Phone (205) 251· 
2881. 

Bishop, Colvin & Johnson also an
nounces 1hat J. Merrell Nolen, Jr., 
Cumberland School of Law, class of 
1988, was associated with the rlrm er
feciiVE! October 1, 1988. 

The American Bar Association Star\ding Commiuee on World Order Under Law 

fir;.I Prlw: 
Second l'r l ,.e: 
Eliglbillty: 
Content: 

Lon1:1th & form.it; 

1989 Bruno Bit~er Essay Contest 
''Whnt Role Should United States Policy Play 111 tht! Realization o( lmcrnatlonal I lurnan Ri1,hts, "rodt1y nnd 
Beyond I" 
$1,000 
$500 
Any members o( 1he American Bar Assoclallon and studc.mls .it ABA•.1crrotllt(Jd ldw ,cl,o(ll~ 
Essay~ should include di~CU))lOn of ilw leg~I .ind policy Issue, 1elnted 10 the role 1hn1 United Stoles policy, 
both forclg,; J11d dorncs1lc1 ~hould pl~y In the mnll,:Jtlon of lntern:itlonal human rights. Issues addressed 
,ony ,ncludc the question ol U.S. ratl(lcMlon of the lntornatlonal human rights treaties, Including thu lnwrna
ilonal Covenants on Civil and Political Rlijhts and Economic, Soelal and Cultur.il Right~; 1hc Co,wentloris on 
Elimination or All Form) of Rnd,il Dl~criml1111Llu11 ,1r1tl Ellinl1101lon of Dl~crlminntlon Ago1ins1 Women: the 
At11<1rlc0r1 Cn1wemlon on Hunun Rights, and the Torture Convention; and the roles o( the executive and of 
Congress In promoting International human rights and or 1he courts in imploml1n1ing lnlcrnati<>nal liu,11,111 
ilghis law ~nd policy. Essays will be Judged on the quality and force of 1hu lcl!al and policy ;,nalysls, nnd 
elesance and feliti ly of cxpre&~io11. 
1 ntrlos ~hould ,101 <·~<:ce<I 5,000 w<>rrls, lnl"'.udlng ((lornote~. Format: (textual roo1no1cs should be kept to a 
mlnlr1111m) Te>tl und foolnotes should b11 typed double-spaced, on while paper, sultablu rar 1Jho1ocoi,yh111. 
For furlher Information write: 
Bon I ta J. Ross 
Amurican B.ir As&och11io11 
S1.1ndlng Co111111lttco on World O,clcr Unde1 Low 
1800 M Street, N.W., S-lOO, Wa5hlngton, DC 20036, 
(202) 331-2277 
ih e c~say rmrs1 bn po~1mnrked no later lhan May 11 1989, and sent to the above address. This essay contest 
ls In memory o( Bruno BIiker, late chairman of the ABA Standing Comml1tce on World Or<lur Under t ,,w, 
who devoted his lire to the quest for peace and justice through l,1w. I le l)l"ilttlcctl In Milwaukee, Wisconsin, 
for most of hi~ life, and was in~lrnmuntill ln t1<:lva11clnK many hun1~1) rights lssvcs. The breadth of his con. 
ccrr1 for hurnon rl11ht.s an<! world 0td<~r was global. This contest Is made possible by Lhe American Bar 
A~soci111lon Standing Committee on World Order Under Li1w and olhor rrlund~ or l3ruri(l 13itkor. 
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Young Lawyers' 
Section 

Welcome new admilt ees 

0
- n OC'tobor 3 I, 1988, the 

Young L.iwyers' Section wel• 
comcd a new group or young 

lt1wyers into the r,111ks of the Alnb:tmil 
Sl;ite BM. The foll bar Jd11"1Js5lons 
ceremony wn\ o grent succc~s. th,mks 
10 th!! hard work o( Rebecc,1 Shows 
Bryan or Montgomery, Alabama. 
Rebccc.i rcplJccd laura Crum, who 
coo rdinat ed thf.! d!!tal 1~ of 1he 
cPrcmony for n1a,,y years. 1 he YI S 
thilnks L.iura fo, her untiring ~t!rvlce 
to the section In that cap.:iclty. I he 
new admitwm, after being )Worn In 
by the Supreme Court of Alab,1tt'lcl, 
wort! treated 10 ;i lunch with their 
fomlly ,rnd frlcnrh. The gl1es1 spc.ikcr 
(or the luncht.'011 was Harold Apolln · 
)ky, .i milnat:lng partner with the 
Birmingham law firm o( Simi(\ PN· 
mutt, McDer moll, Slcp1an, I rlencl, 
Frledm11n, Held & Apo llr,sky. Apolln· 
~ky is r1 dl~tlnBulshcd tax ilttorncy ond 
mc111b!!1 of ihe filOlE' bar, .incl ~poke 
on the practice of l,,w in the 1990s. 
The admluccs 1h1m retired 10 the 
supreme court where the trnrfitlonol 
pictures are ldkon, which ar<! cor1-
1;1lnnd ln tlw Jnnll<IIY IS!illl! o( I Im 
Alabamfl /.awycr. We congr,1tulnte 
the new ,1dml11t~e, .ind wl ~h them 
every l.ucce~~ ;i, 1hey enter this 
dl)tlngu,~hL>d profos~ion. 

This high honor I~ i1 result of many 
yeJrs or hord work 11nd cfoclicatlon, 
roup led with tlw support nnd en· 
courJgemcnt o( th<!lr (amlly i.lnd 
friend$. However, now 1h.:11 the,e 
young lawyN~ lw,f' ilChicvcd their 
goal, the lrnn\h ron i5 not Jlwoys OJ!>Y, 

The YLS <)ffon ,in Ideal onpo11unlty 
(or the nowly-aclmlttecl membor 0 1 the 

bnr to bcc:Oml! ;in lnlegrnl part of an 
exccll(lnt profeSsionr1I ;isc,oci;ition, 
with projects, program~ ,ind interac· 
tion r,rovidlng an c>ecclh.mt opportunl· 
ry (or new admittecs to develop them
~elvlls .is l11wyers iJnd lndlvlduab,. Tho 
" 8rldKL'-lhe-C11p" nnrl "SemlnJr on 
the B0.1ch" CLE progr,1m~ .1re directed 
toword helping wlth thl!> lmnsition. 

YLS executi ve co mmitt ee 
The YI S Executive Commilll!e met 

S,,turclay, February 11, 1989, al the 
Gr.ind 1 lotel in Point Cle.tr. Eac.h 
commrllL>c ch11irper;on w.1~ given the 
opportunity to report the progress of 
thclr respective comn1l11Pec,. 

Tho~e who atll!ndcd the ARA Mid
Ye,1r Mt.>etlng the wt'tlk berore ~ave 
their reports concerning Information 
gleant>d from the wor~!thops offered 
by the Young l.iwyer,' Divl~lon of the 
ABA. 1 ht> focus of this ycm's mid-yea, 
mooting, a~ .ilwAy~, I~ tho Member· 
)hip Support Network N,11ion;il Con• 
fcrence. 1 he conferl!ncc offer,; a mix 
of substantive prog,,101~ designed 10 
assl\t young lawyer) 111 tlwlr profe'r 
slon.il .:ind personal llv<:~. l 'he~e pro
~mm~ oUnr new woys o( managing 
time nnrl ~tress; pcaccflilly rcsolvlnK 
confllLl within the w<>rk !>Cltlt,g; 
gcner,lllng bu,;inEK,; ior the l,1w firm; 
ef(cc11vc:ly using l!!gr1I il'iSi~t/lnce; ;md 
the ve1y basic!> of !tlJrtln!l ,1 law prar
llce. The remainder of the mld-yenr 
meeting Is devoted to 1ho ,1,sembly of 
delegates. wherein nur11crou!> resolu
tion\ ,incl proposal~ are debated and 
voted on hy the mcmbNs of the 
young lowyers' as~embly delegation. 
Al,11.,a,n,1 was wall-repre~rnled at the 
meeting by .1 number ol our commit• 

N. Gunter Guy, Jr. 
YLS President 

toe• ,ncrnber~. ,ind we I hank then, for 
1hclr attend1rncc and the inforn1.itlo11 
they were .,blc to pd!ti. on to u~. 

51d Jack)On upd.11cd the commluce 
on the detail, of the Sandcstln 
Seminar, and It sound~ like It wlll be 
,mother oub1<1nc.Jlng prognim thl~ yc,11. 
1 ht• soclnl 11ctlvltit>~, ilS well 11~ 1ho ClE 
progr;irn, ~hould not he mh,~ccl. 

The! rcn1Jlndu1 of the l:xcru tivc 
Committee ml!<:llng conct!rncd lh<' 
u~ual buslnc!>, at hnnd, touching 011 

1>uch matters clS the You1h Judlcl,11 Pro
Wilm, the Brlclge•the-Gop Sc>111ln111 
nnd the /lnnuill bar mPctlng in I lunt s
vllle thl~ summer. 

By the timP thi, 11rlicle reilche~ you, 
I antlLlpalc the presen1a11on a( 

another ~uccc)~ful Br1dgc-1lw-G11p 
Seminar. This )<'illlnor conduc.ted 
February 17- 18, 1989, has been .i 
v,1luable tool for the young IJwyc~ In 
bridging the g,1p bc1ween law ~chool 
,1nd the privilt<' pr;ir11ce o( l,1w. 1 he 
YLS ih;inks ro mmittt>e chairrwrson 
Steve Sh11w of Ulrnilngham ilnrl the 
dl~tlngui!,hed faculty ilnd pr.ittldng 
,lltorncys who made the )ctnlna, .a 
suLCCS). The seminc1r Inclu ded lec
tures on p,obntlng an estc1tc, small 
bu~lness 1r;:111~actlon), simple lrlJI 
prnctlcP, l,1w omce rractice, crimlMI 
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law practice, domestic law transactions, 
bankrup1cy r1nd real estilte li1w. For 1hose 
wlio may have mls~ed this very Informa
tive CLE seml11ar, you can contact the 
University o( Alabomo, Alobama Ba, In
stitute for Continuing legal Educ.itlon, 
for the possibil lly of obtaining the hand
out materials. 

I bring r1ttention ;igain to the oulst,md
lng job being d(,ne by Chi!rlie Anderson 
o( Montgomery in coordinalinK the ac
tivi tle~ of the Youth Judicial Pro~ram 1hi$ 
year. This program offers high school 
studont.s the opportunity to portlclpate os 
attorneys, Judges, witnesses and Jurors In 
J variety of courtroom experiences. At 
thP time o( this writing, 1he program is 

not completo, but l anticlpote onothet 
success, with well over 400 high school 
student5 as particlp~nts. I will update our 
section after the progr11m is completl:!d 
in Montgomery February 27, 1909. 

I do not feel It too C?arly to me,;tlon the 
annual meeting or the Alabama State Bar 
July 20·22, 1989, In Huntsville, Aloboma. 
Our Executive Committee chairpersons, 
Amy Sladen and f rJnk Potts, arP work
Ing hard to rno1ke (his meeting r1 success 
(or the YLS's activities. Although I lun1~
ville Is a long dis1ance (or many monibcrs 
of the bar, I encourage everyone lo mark 
their calendar.. and make plans to Jttend. 
Your par1lclpatlo11 certainly can make a 
contribution to its success. • 

CORRECTION 
NOTICE 

IN RE: MARITAL AND FAMILY 
LAW CERTIFIC,I\TION 

The notice of o Mc1rilal and Fami
ly Certlflcotion process which aµ
pe.ired on page 23 or Lht:! January 
191')9 Ah1bam8 LJwycr was printed 
In error. The Bonrd or Commls· 
sloncrs ha~ not granted certlfic.:t• 
tlon authCJrfty to any section, rom
mlltcc or such bar entity, Af1er an 
earlier study, 1hc Board of Com
missioners speclkc1lly r«:!)ec:ttid this 
concept or speclallz.Hion. 

-Notice-
The Board of Commissioners of the Alabama 

State Bar has recommended to the Alabama 
Supreme Court that the Code of Professional 
Responsibilit y of the Alabama State Bar be 
superseded by the adoption of new II Alabama 
Rules of Professional Conduct." The court has 
taken those new rules under consideration and 
ordered thar they be published in the Southern 
Reporter 2d series advance sheet. That publica
tion should be made in an advance sheet ap
pearing during late February or March, and will 
probably be made in a special Alabama edi
tion of the advance sheet (I.e., an edition mailed 
only to those subscribers with Alabama mail
ing addresses). Interested peri;on~ have unti l 
Apri l 28, 1989, ro submit to the Clerk of the 
Suprem e Court, P.O. Box 157, Montgomery, 
Alabama 36101, any wriuen objections or com
ments concerning those proposed rLJles. 

Riding the 
Circuits 
Lee County Bar Association 

The Lee County Bar Assoriation 
recently elected Its officers for 1'JU9. They 
are: 

President: Robert 11. P!:!ill!Y, 
Op!:!llka 

Vlce-pre~itJent: Arnold W. um. 
b.ich, Jr., Auburn 

Secretary-tre.isurer: Cocll M. Tipton, 
Opelik.:i 

• 
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AlTENTION AlTORNEVS 
NOW YOU CAN HAVE IMMEDIATE ACCESS TO 

LEGAL INVESTIGATORS 
THROUGHOUTTHE UNITED STATES 

BIRMINGHAM 

•ooTHAN 

"HUNTSVILLE 

942·7552 

793·1288 

639·7761 

'MOBILE 343·3310 

•MONTGOMERY 834·7300 

*MEMBER N.A.LI. 
The Na.ions/ Association 

of Legal Investigators 

QUALITY PROFESSIONAL SERVICE 

AFFORDABLE TERM L.IPE INSURANCE -

PROM COOK & ASSOCIATES 
cornporo lhOae low non,,mok or annual rates for non, 
decreeolng graded premium 1110: 

MALI AOH 1210.000 _uoo Looo 11.000.000 

25 181,80 320,00 480,00 
30 107,80 345.00 800.00 
38 20:uo 395,00 1160.00 
40 225.00 400,00 840,00 
45 282.80 400,00 eeo.oo 
50 317.80 700,00 1,040,00 
H au.so 1,035.00 1,a~o.00 
eo 8711,00 1,700.00 2,,eo .00 
IICI 1,11110.00 :1,000.00 5,040,00 

Renow11blo lo ogo 100 Fem1110 rotoo same as moles lour 
years youngor. AU coverage provided by compnntes rated 
"A+" by A.M. Bost Co. 

For a wrllten quotolfon ond policy descrlpllOn sand 
your doto of blrlh end amount of coverage deelrod to: 

COOK & ASSOCIATES 
2970 COTTAGE HILL ROAD • SUITE 201 

MOBILE, ALABAMA 36606 
(208) 478 -1737 

Above 111tn "-'' p11w1a1111 by 
Kenlucky Ctnlrol ~ltt on~ J110~1on N1tlonal LIit 

-Notice-
Join the BJnkruptc;y and Commercial LJw Serllon tor its Annual Suminar a.t the Beach 

MJV 13, 1989- Perdldo Be.ich Hilton 
Comb n,• (·duc,lllon .ind rolax,1tlonl C1•1 J 5 CLE credits with ttni t• 10 work on your tiln, your fort'h,,nd .ind your 
backswln14, ,111d l'n1oy tlw rpicurean dC'l114hh or rhe Af.ib.im.1 RiviC'ral 
THF PROGRAM: 
8 a.111 
8: 10 il,ttl ,•110/)ll 

I J IC rC?g1~1r;il1011/S0u1ht•m0Mylc conllncnr,11 brC'nkfosl 
11011. Arlhur Brl~km~r,, l1Jdft1', lJ.5. 13.inkruplcy Coun, So. IJl,trfct ol AlnbMllfl 

Rt'(1'11t 11 lh Clrtull Decision~ AHl•ltlng Bankruptcy Law ,incl Pr,1tHc:t• 

C rdw.1rd Dobb~. (~q , P,1rker, I lwhon. Rainier ~ r>ohh,, 1\llan1a. C~or11l,1 
Fr.,wllent Tr,111~fors ,md tever,lRC'tl IJuy-outs 

1 lw I llltun Is holdln14 il llml1rd ,,umber of room~ ar ~pecl,11 \t•111ln.ir rates of klng/clbl $69; ~ulll!) $1 33/.S I 98. 
R1N•rv,11ltrn d(•,tdlhw lb April 12, 1989. M,1k1• ,irrangumcrn, dlrl'(lly wllh 1ho ho1of JI 1-800-C:iM 8001, P.O. 
13ox ,100, Omnw• HPnd,, Alttbmna J656 I. 

--~----------------~------------------------------~~ 

l 

Sign me up for the beach! 
___ Section member rcgi !ration foe $50 

_ _ _ Join and save- dues and fee $65 
___ Non-member rec $75 

NAME: -- -- ------ -- ---- TELE. NO. 

MAILING ADDRESS: 

MAKE PAYMENT TO: BANKRUPTCY AND COMMERCIAL LAW SECTION 
MAIL TO: Romaine S. Scott, Ill • P.O. BOX 306 • Birmingham, Alabama 3520 1 • (205) 251-8100 
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Al11b11m11's dr11g epidemic has sprea(l 
to the workplAc;e. While nalional esli
mares vary, 1·huro b no c.J lsputc lhat 
employee drug use, on and off the job, 
yields sc1'lous human ond economic 
harm. Many employers now ore grap• 
piing with drug abuse on the job, abuse 
which undermines .illencfanc:e, prqduc
tivity and both workplace and publlt. 
safeiy. 

Some employers reccnLly have Im
plemented drug-testing programs Intend· 
ed to Identify employees or applicants 
who use controlled substances. Once o 
"user" has been iden1ified, employEirs' 
policies vary dmmatically. Some pro
grarns call for the irnmediale termination 
of any employee who tem "positive'' for 
control led substances or who possesses 
drugs on 1he employer's promises. Other 
employers routinely reject c1ppllcnnts 
whose drug screens are positive for con• 
rrol led substances. 

Whil e the contour,; of employer poli
cie~ vary, the "lynchpin" usually is a man
datory drug screen in~ procedure. Some 
employers wi II lesl employees only 
where there is a reasonable suspicion o( 
drug abuse while others will test employ
ees on il random basis. M,rny programs 
Include specific circumstanoes under 
which an employee will be tested, ~Lich 
as when he or she has an exces~ive num
ber of acciden1s or an unusu<1I number 
of abs(,!nce~ from work. 

Soma employers provide rehablllt:111011 
op1ions for employ<la~ who le!.l poslllvc. 
The nature and extent or rchabllitntion 
nvniloble vary widely. A number of em· 
ployers simply imptemen1 a "last chilnce" 
policy under which the employer will 
rescind any discipline imposed upon an 
employee whc:, test$ positive for drugs if 
that employee can show that ho or sht! 
entered and successfully completed a 
drug rchabilltallon program. Other 
ernploycrs adopt con1pany-sponsorcd 
rehabilitation progr.:ims which are man. 
datory for ;iny employee who tests 
positive. SomP. r,omp;iny-~pon~ored pro
grams are open to any employee who 
clesi re~ 10 enter the pro~f"<lrn, dnd the 
rehabilitation Involved may range from 
outp,1llont counselling for so-cal led 
recreational drug users ton,, extended In· 
patient treatment program for drug• 
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1n 

dependent worker,;, Although tho cx
pcr1~e~ .,~~oc:l,1tl1d with comp.:rny,,spo,1-
sored rch.1billl,11ion may hi-' significJnt, 
employer; oftrn find that rhP benefit\ 
re<:erV<.'d, both in terms of even1u;il ro\l 
savinK~ ;ind Improved workforce momlr, 
outweigh the initial ou1-of-pock<11 cx
pc,,~o. lntfr•ed, thP imp,1c1 upon 
,ecow,ed rmplt)YE't>S nm be overwhelm
ing. A, 011c employee (ot an AIJbm11a 
employer), who had dPnled Voliu111 and 
alcohol ,1ddlt1lon for 26 years, com
mented, "I hilV(l n Jl()W Ifft! now. I would 
probably he dead If I hdcln't KOiien into 
!thu c-omp,,ny\J dr is prOJ!r<1m .• I go 
out c1nd lu~t drive .,round looking at all 
the thlr1g, l'lll• mi~~ed in rhe last 26 ye.ir... 
I'm geulng 10 know my lour-yeilr-olcl 
grandson ••• rhe rn.>w life I found Is my 
l11centiVl' to keep d<?an:' 

Althou1,1h there Jiu o variety of ~creen• 
Ing tc1~ts eilhe, n1.1rkolcd direcily I<) 

en,ploycrs or dVallabl1;> from l.ibor.,toric!>, 
pPrhap~ the 11'10!>1 widely-u~l'd test is an 
t'n1ynw immunoa~\lfY which i'i Jumrn
i1tcrro upon a urine Spt.'(;lm!'n.1 Thi~ pro
c.edure ;inuafly dctccb the prcscmr<' o( 
nict.lhollres {il, opposed to th!! drug 

/.inios P. AIC'x.tnd<:r h ,1 purtnc•r In th£' 
{Jlrmlnflham firm of Braclloy, Ar,wt, 
Row & White, and he rc•cP/VC'd hh 
u11dcrsr.iduat1J and law df'grec, from 
Ovkc Univcrrny. I le /~ a lccturc,r in 
<'mployment discrtriln,won l.iw c11 
rhv Univernty ot Afobama 5clwol of 
/.iw . 

i~clO that are con\l~rrnt with the use of 
various rnntroil<>d substJnccs. Urine 
specimen\ u,ually .trP collected in the 
pl'\!Sencc o( a witnC!'>\ ;:ind thr ,ollections 
t.:ike place either on the t"mploycr's prem• 
ises or at a designated culll!ctlon ~ite. 

Jolln W. / lr1rgrovc: I~ In hi~ third year 
.-is an assoctaw with Bradley, Arnnt 
and he received /tis unclvrsraduate 
dt:!gree from Avburn Unlve,slty and 
/aw dcgrl!C Imm Vanrlcrbllt Unl
vers11)'. 
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In contra,1 10 tests which measure 
blood ,tkohol concent,ation, drug te~ts 
do not provide even a rough index of an 
Individual's impairment from a particul.ir 
drug. Al,1h,1ma law provide~ pre!tump
tlons of impairment that stem from tht! 
ieV1.'I or ;ikohol In tht! blood!.trcam. Aln. 
Cod(! §32-SA-194 (1983 and Supp.1988), 
I lowevor. the presence or 1he cc1nnc1bl
nold mOlt1bollte, (or example, yields n<> 
reasoned Inference about the extent to 
which, If .1ny, an lndlvlduill prc\cntly 
mc1y be affected by m11rijuani1. Moreover. 
there ;1re ii variety of controlled sub• 
~tanr<">. and these ~ub)t.lnCei. mewboli1e 
ill differing rntc~. For example, cocaine 
mclabolltc~ may be excreted complete
ly within 72. hours after Ingestion while 
marijuana me1~boli1es, whit:h appt1rent
ly bond to fo11y tl~~ue, m11Y be pmscnt for 
much longer periods. Addltlon11lly, lfw 
lndivldu.il'~ phy,;lology and other drc:um
Rt,,nces m11y affect the rate o:1 dru8 is 
met11bolln!d. Accordingly, ,l "positive 
teht" for dru!l) does not necessarily reflect 
an indlviduul\ fitness for duty, but It may, 
in f,1c.t, icfontliy only occasional use 

-

which may have no current imp11c1 on 
job performance. 

Many employee group~ haw been IIO· 

clfcrou~ in 1heir objection, to drug 
tes1ing. While certain of lhmr objections 
may be fairly characterized as lrrespon· 
~iblo (tluu Is, offered only to permit, If not 
fostor, the recreat,ona I u~C! of ~ome 
drugs), others have merit First, collt•cling 
a urine specimen for 11 drul! test lmpll· 
cotes person1:1I privacy to an extent. Sec• 
ond, Immunoassay tests, .is well a~ other 
commonly utlllied drug sc,ccn~. hilve a 
("Ognizable error rate, and somi;> siudle~ 
have confirmed folsc positives. More<M'r, 
there have been lmtance~ where either 
carcles!> lilboratorie~. in,,dequatc chain
of-custody procedure~ or sln)plc 
employer ineptitude have yleldud lnr!C· 
curote re~ults. Hm1ily, m,iny employers 
h;ive misunderstood o drug tost 1e~ult and 
Improperly or unfairly publlcl1.ed the re
sult, with the effect of ~tlgrn,11l1ing an 
employl:!C. 

Nol JII employee objections, of cou~e. 
am wcll-fourided, For example, ;my leglt
lmme objection~ to the po~,lbllity or fal!>C 

positives arising from an lnitlill screen 
can be rectified through confirmatory 
tes1ing. Indeed, some lilboratory proce
dures are de~lgncd such that a fal~e 
po~illv<! 1!, moro likely to ro!tult than a 
raise negative b<Jcau~c the fa lsc positive 
triggo,., a more accur.itc confirmatory 
test, ultlmotcly yielding greater overall 
accur11cy. Addltlonnlly, certoln specific 
complalnt'S, such M thc1 c"mplalnt that 
immunoassay test\, In particular the En
zyme Multlpll~d lrnmunoa)say Tech
nique ('EMI r'), reglstors fol!,e positive) (or 
blacks a~ a rc~ult of a cross-reaction whh 
melanin, a dark skin pigment, ilppears to 
have no ration.JI support In the scientiric 
community.1 Many other employee issues 
can be dealt with through the adoption 
of r~pon slhle pmctke~ ;ind control& by 
both the employer and t~c testing labora
tory. 

En1ployor!>, on the oth!'r hi1nd, have a 
number of Incentive~ to i!dopt drug
testing progrnms. Flr~t. thl! federal 
governmen1 ha~ )ugge~tc<.l that 
employe,.., takt! a pro,lctlvc position with 
respect to emplo~t' drug abuse. Lcglslil• 

-No 
Alabama Attorneys for Animals, an as

sociation or 35 attorneys licensed in the 
state o( Alabama, was recently incorpor
ated as a non-proflt corporation. The 
group has been operating for approxi
mately four years and formed a non-pro
nt corporation to seek solicitation of funds 
for a legal defense fund for animals. 

IL hos been brought to the attcnllon or the secrel,11y 
o( the Alabama State Bar, by 1ho United Stales District 
Court for the Middle District of Al.ib,1m,11 that lawyers 
may rncounte, problems regarding service of proces5 
11nd cer1ific11tion of counsel. 

A number of l,1wyer~ are 11,1(>('! ii~ 11g<mh for servic;e 
of procu\~, <1ccepting the summon\e~ and complaints 
and forwMd them by regular m.ill to thulr prlntlpal). In 
a rocen1 ca,01 a defcndan1 suffered dcfoult because the 
prlnclp,11 s;iid he did not receive such pi!pcrs from his 
lawye,. I Jwyers choosing to Jct os agents must realize 
thilt they arc subject to llobill ty as ngont~ to thelr prin• 
dpnl, <111d ~hould ;issvre themselves or thr t1billty lo 
demonstratr that they have duly forwarded ~uch p;ipers 
to their principals. 
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rhc group is the first of its kind organ
ized on a statewide basis In the country 
and recently received news exposure In 
~evcral na1ional animal righls publica
tions. 

Any attorneys or other persons in Ala
bama who would like to join Alabarna 
Attorneys for Animals, Inc., or who 
would like further information should 
contact: 

James R. Foley 
101 Nort h Side Square 

Huntsville, Alabama 35801. 

A )Ccond problc_m concernlnK ~ervico occurs when 
a l,1wyer cc,tif,e!, )Crv,ce on all coun,cl without naming 
thtim .ind without ~ving copich of cover lcue~ or 01hcr 
p.-ipcr~ from which they may rcason,1bly dcrnom,tra1e Mlr· 
vice "on all counsel," CertlOcates ~hould ind1eate the 
ni1mPs nnd addre~c;Ps where 5uch i;ervit'P wa~ ~ent so rhat 
,it lc>nst \Omeone In the office c.1n rcspon~ibly te~tify that 
the cc>rtlflcilte I~ accuri!te a~ to each cminsel who wr1s 
~uppo~ed to havt! been served. 
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1lon recently enocted r('quircs federal 
contr.ictori. to provide .i drug-free 
workpli1cc ,ind 10 devt?lop edurntlonal 
progr;ims for cmploycc\.1 SeC'C>nd, Im· 
poi red workers may have a 1:1rnve impacl 
on workplnce safely. A ~ub!,l,1n1lal north 
Alabamri employer who Implemented 
llmhed \ubslilnce abu~e 1e~1inR (as a pan 
of a comprehensive substJnce i1bu)e pro
gram) found that his accident rate 
dC'crcascd by over so pC't<'('nt in the Orst 
yenr the program was In effect. Third, 
employer~ In lridusirlos wlwrl.l 1here Is 
substt1n1i;il possibili1y of public 11.ibllity 
(e.g., rP.:idy.mix concrete <..ornp,mies, 
over-the-roild trucking comp,1111~. con
struction comp.mies and others) h<1w 
dr;immic lncentiw<. 10 try to ellminaw 
lmpnlrcd employee!, from It~ workforce. 
Four1h1 the conclu.,fon Is lnescap.:iblc 
tht11 drug ol>use Is ,1 major contributor to 
poor productivity a~ wtill as Increased 
CO!,l<; from medical ant.I other ln~urnnce 
coverage~. Cenainly, the safety and eco
nomic; considerations ~uggcM th<1t the 
prudent employer should ill lec1M con
sider adopting sub~t.1ncc <1bu..c testing as 
il ,ompo 11cnt of a comprehensive work
force druR program. 

There ,ire a variety of re;isons which 
,;uggc>,t thilt employer druK te,;llng Is a 
legitimate area for Slate regul,1tion. There 
can be Huie doubt lh,lt employer ~ulr 
i,t,:rncc abu,;e progr,,rm wlilth ,mcom
poi,\ m,mclatory drug te~ting .ire In the 
publlc: lntore~t. ThP ~ub~tnncc~ Jt bsuc, 
after JII, Jro unlawful, r1nd no pcrsor1 has 
nny 'righr' to i ng(!!>t them. A\ former 
rr;insportatlon Seerot.1ry Jame., Burnley 
obwrvc>d. "No one ha~ the con~titutional 
riKht 10 u~e illegal narcotic!> In a way that 
puh people at risk." Moreover, tlw laud
ilble objcctiws of both improved i,afeiy 
clnd produc1ivlty are un.issoiloble. A<.Jdl
tion.illy, considering th,11 most Alabarrn1 
cl1lwn, must maintain steady Jobs In 
order to survlw, there is no cogent argu
ment thnt the workplace i!> not nn ,:ippro
pririte front on which 10 WJ8l' the war on 
suh~t.ince abuse. Accor<llngly, thl' legis-
1,,turc ,hou lo focilltutc rc!,ponslble 
employer subs1-ance .ibusc progrilm!>, e~
pecJ;illy lho!>o which i11cl11do rnond<1tory 
drug 1os1lns, since manda1ory 1es1lng Is 
1hc key elemen1 In makinfl ., 'iubst,mce 
abu'ic program e((~ 1ivc 

Whilr encouraging ~ub~1ance abu'ie 
program,, 1he legi~lnturc mui.t protect 
lcglllrn.itt! employee conco111s. Some 

Tile /\/Jbllma Lawyer 

employers appi!rently hove behaved Ir• 
responsibly whh r<?!.pcct to drug 1esting. 
For example, !>Ome employer; have ter
mlnMrd employees on the basl~ of posi
tive cfruB screens wltholJi confirm.1tlor1 
1e~1,. PriVrlry concerns of c1 nployec~ have 
nol been uniformly resp ctcd. The PO!>
slbillty or employer abu'ie remnins gen· 
ulne. Moreover, mdny of the lrgltimate 
obiec1ions to drug lc!>ting may be ild
dr(''iSed by an approprl.1te and well
d1~fi1wd stondard of auo. Tho legislature 
poculiarly I& well-equipped lo b,llance 
thC\e compcling concrrn\, 

There are, however, limits upon wh<11 
a \{JtC SIJtUIO can JCCOl11plhh. Whtie a 
s1.1te 5tiltute c.in enumcrme. or limit, 
,nu'ie~ of oclion ;,risinfl under 'itate law, 
a s1,1te !lliltUtc, of c:our~c, will bt' pre
en1p1ed by confllctin1:1 fcdc,ral l11w. Rele
v11n1 10 workplace drug tc!>tln1:1 b the 
panoply of federal laws gowrnlng the 
cmploy('r-employee relJtrOn!,h1p ,md pro
lCctlng Individual employee righ1s. Th<! 
general <..oun~el of the Nation.ii Labor 
Relollon~ Board, for t,WJn,plc, determined 
1h,1t rho unilateral lmplo111c111111ion of 
,, m,indatory drug-testing progri1m dur-
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Ing lhe wrm o( a collectl\o'\! bargaining 
aRrPemeni b~twt'l!n J company and ,, 
union vlol,,tci. 1he company's duty to 
barg.iln under the National Labor Rel,1-
tlon~ Act. TI1le VII of 1he Civil Right, Ac1 
or 1964 prt'Vl.'nls 1he implementallon or 
oppllcation or a pro1o1rnm which targcl~ 
minorllics, women and other pro1cctcd 
groups. fhl• Occupr11lonal S.ifc1y t1t1d 
1 lea llh Acl ,rnd ~tn,llar statutci. prcvcn1 
cmµloyCN, fron1 using dl'Ug-1es1lng pro· 
grorns to hara,s whlstleblowNs. Addi· 
tlonally, with regard io programs affect· 
ln11 public se<:l<>t cmplc,yccs, a J,IJ!C' 

statute may nol limit thP con~tilution,11 
protection~ for 1he)e employt)c~ under 
thl• four1h, I ifth Jncl Fourtccn1h amend• 
monts. I hu), 111 cases where federal low 
cffcctlll('ly prohibits u drug test, or ortion 
puM1ant to a tesl, the federal law would 

mJkc Illegal actloni. otherwise lawful 
under the state drug•le)ting ~t'1lutc. 

On<> legi,;lature, tht11 of Utilh, ha, don<? 
o competent job of b;'llondng the c:om
pt>tlng inlerest,; at \lake In implcmcnt111g 
a drug-testing prog,.1m. S<:c Utnh Code:: 
1\1111. §34-38-1·1 S (1988). The Utoh 
lcglsl.nurc succeeded in accommodoting 
tho Interests of employers, t'mplc>yr<'~ ilnd 
the general pllblic . Althmlflh one mlghl 
(1lllbble ilbout particular pr<1vNnr,~ e>f the 
l9R7 Utc1h ~tatute, It rL•prt·~cnl~ J rcd
\OnL'd approach Lo the drug-lcsling tS\UC. 

1 he Mt1IUh! i,pQClfict1lly authorize,. the 
u,u, lly umployer~, of .,lcohol Jnd drug 
ws1, provided 1ha1, as a condition of 111,. 
pl~menting such tests, the emplQYt'r'~ 
m,,nagement al~o mu~, be tr\trd "on a 
prrlodlc basis!' Id., §34·38-3. Moreover, 
tlw expcn~es of lml}lom<•t)llng i.1 drug• 

II, 

TAKING YOUR PROPEffl 
WILL TAKE AN ARMY 
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You've worked bard lo purchase your property-and no one is 
geling lo lake il away from you, 

Mississippi Valley Title Insurance guarantees protection 
against any challenge to your ownership of property. ~ 
When it comes to property disputes, we're your best e 
defense! Mississippi Valley Title 

S/{lfc Offi,~·/.921/ Nor/It 2/sl Sl.llli.m11'11g/ln111. At :J.'i20,9 
'fbll i"re~ l /800/81/3·168Rl7Nf'/n.r l /,126·0!)J!I/I\ Mi111111s,1/11 Tillr C()ll1p<J1tJ 

testing pro11,am .:ire allocated exclusive
ly 10 employer... /cl., §34·38·5. The )ta1u1e 
~peciflc;illy r1dof)t\ profc>~ilonal \t,1ndard~ 
,md requil'tl'> thill adc>quatr 'ii!feguard~ be 
Implemented . Spl•dflc:illly, serlion 
34-3&-6, In p,,rt, ~t.1tc.•~: 

n, Thi• collect Ion or ~nmplt:!s shall be 
par/ornwrl undur ro,1~on,1l>lt• and 
sanitary co11dl1lons; 
12) S,rn1r,lt•, ,h,111 ht• rollrc11•<.1 .and 
tested wllh dur 11•gmrf In llw privacy 
o( the Individual being trsted, ilnd In 
., m,mncr rca~on,1bly t,tlcu l,11cd to p~ 
veni ~ub\lltutlon, or lntl'rfc,rnu.• with 
the collection or w~1ln11 of 1ellable 
<,,Jmplc~; 

(JI S..1mpl1: collt-<-tion, •hJII be docu
mentecl, ,ind till' docunwnr.ition pro
cedure shull lncludu: 

(a) labt•lln11 or ~ill11PIUb hO ell> lo 
ro.,~011,1hly 1l r1•t h1d1• tlw prol')n. 
blllty or 1>1 ronem1s l<lf'litlflc,111011 
or 1e,1 re~ul1,; ,ind 
(b) ,1" 01)f)Ortll11ily fol tho (' II)• 

plow~· or prO\IW< 1lw t•111ployee 
10 providt• notlficatron o( any In· 
formation whlth he con~ldcr.. 
11'IN,111t 10 thl' l(•,1, 11H lu(tl11111he 
ldentific Mlo11 ol c urr~·ntly or t(>. 

cently us...'CI pre-.crtpllon or non
pre-criptlon drug\, or other rele
vant med It ,11 lnfonn,1t1011. 

(4) Sr1mpll' collection, slOrage, ilnd 
trM~por1,11ion 10 lho pluto ur tcblln11 
~h,,11 be pmfornwd ,r, .,~ 1f•J,u11~hly to 
preclude 1hr proh,1hlll1y of q,1mplo con
tmnln,111011 or .tcluhcratlun; anc.J 
(SJ SamJJlu lt•.,1111~ ~h,111 conform to 
'1Clent1fk,1lly .it11•pff•d .111,1lytk,1I 
methods ;ind prorndu1r~. Tt'\llng shall 
Include vcrf(ication or confinTiilllon of 
Jny fJO\ililll• 11•,1 wsuh i,.. 1t,1, chroma-
1ogr,1r,hy, g,1, chrom,11ogr,rphy.rllt1).\ 
spectroscopy, or othor tompM,1ble re
liable .in.:ilylical method, l>l•fore 1h11 
rhuh of lhc• l«•,t 111,1y lw u,t'll '" ,t l>llSi\ 
(or ,my nt tlnn hy ,in Pn1r,l0yt•r l,1llowed 
by lhe ~lntute). 

Id. This provision CGGenllolly codl(Jes 
what m;iny profo,~lnn,il, hollt•vc to be 
prudent ll'',llng ~ilf<•l(u.irtb. 

The UtJh s1atu1e require~ that em• 
ploye~ u1ili1ing te,trng (or drug~ or 
r1lcohol develop a wri ll<>n policy. The 
employer'\ policy, which is not pre
\Crlbed und1u Ut,th l,lw, mu~t be distri
buted to employee, ,111d be "dvailablc for 
review by prObl}Cctlw C'mployccs:' Id., 
§34·38·7(1), An rmployer Ir, Utah may 
utilize drug tr~1ing within ,, program in 
rnnnec;tlon with tlw (cillO'Wlng ~reclficnl
ly enLJmt>r.1lecl <irc:u,m1~11c,1~: (1) ucci· 
dent and workpl,ic:l' thc:11, (2) lnvcs tiga-
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lions, (3) su~plclon of individual 1mpa1r
mcnt. (4) as a Looi for lmprov111g ~dfmy 
c>lthPr as It ;iffects coworkers or the 
ge>nrrnl public, (Sl for quality control pur
µost•b, and (6) for security rc.i~ons. See 
id. lhw,, this provl~icm of lhe Utah st;:1tutc 
codifies the leglllmate rcason<i for whir;h 
an employoe mcl)' be tc~tccl. 

drug testing. For exampl1•, 11n employer 
could nol ~ingle out an il'ldividuc1I for 
te~llng slrnply llccau~c 11 thought that 
employee was a troublemaker.~ Plainly, 
the Utoh statute doe~ not provide a 
chrirlt~r to emnloyers to use drug testing 
ro, imperml~sible mo!ivt'~. 

Al,o, Utah requires th.it chain-of. 
cu~tody documc,,tatlon be maintained. 
Simply put, the specimen mu\t be la· 
bclcd upon collection and It~ cu~todlans 
ldontlflt•tl from collection until thl! con
clusion of the laboratory .innlysb. Con,
petcnt l;il.Joratorles under~tJnd chaln•of
custody requirement 11ncl MC well
equlpl)('d 10 provide proper documenta• 
lion through the process. Thi~ pmvision, 
ai, .:i pmctical matter, may deter all but 
l,uge employer; (such .is rho~c with ln
hou~c nurses or physicl;:1m) frorn Inter
nally adml11isl0ring a "kit" ~croon. 

The statute cxpt1:s5Jy provide~ th!! law
ful testing "need not be limited 10 c:lr
r umstanccs where there <.1tc lr,dlc.'ltion~ 
of lnclivldunl job-relnted Impairment of 
an omplt,yc.?!!:' /cl., §34-38-7('.:I). II does 
not, of co ursl:!, mako ~P.ns1i to limit Jn 
cmployor's right to w~t only when lhNe 
.lrc obvious signs of lmp.1irmnn1. Variou,; 
con trolled substances hJvc ,1 vMrcty of 
dlffor<'nt ~ymptoms, .,nd It lb dlfflcull (or 
lmpo~,;lble) for an untr.:i ln<'d obw rVf!r to 
idc•ntify impairment in cvcty instance. 
Addltlon;i lly, unannounced drug testing 
rn.iy hove soml:! deterrent effect on drug 
use. The Ut.1h ~tatutt• Implicitly reject,; 
impcrmbslblc reasons for t1dminbtering 

Obv,oubly, the integrity o( the urine 
sample USL'CI In a drug t1.-sl .incl adcquat<? 
ch,i in-of.cuMody safeguards .ire critical. 
At the ~arnplc colloc1i1>11 point, n,0~1 
l11borntorles recommend a "witnessed 
void:' Thnt Is, the indivi<lu,:11 being tested 
rnust bP ob~erved so thot he provides a 
~1wclmtin of his own urine, J~ opposed 
10 p~m h;i'ied ''c:lean" urlnc,5 l ikc:wi~e. 1he 
~pcdmc11 must not be adulterated with 
,hcmic<1h or other ~ubst.:in<.e~ (,uch as 
water take,, from a rt!)IJOom t.:ip or toile t) 
which would Interfere with a tc~t. Ut,,h's 
,;tntulc recognizes theso r,mhlcms I,, 
~omple collection ;ind simply Insists that 
employee> privacy be nccomn1od,1ted to 
the t•xtcnt po~sible. 

Utilh .1lso recognize, the problem or 
cro~,-rcac.tivlty. For cxilmple, ~omc non
pre\crlptlon pain rcli(Wr1 ,,pparently 
re~ult in a false po~ltlve 'C" ror can• 
nablnolci\ on ~ome V(.>rsiom of the EMIT 
te~t. Likewise, an employee nilly be t11k
l11g l!.!1,1ltlmntrly prescribed medication 
th,H would Include Ol'le or more con
trolled ~ub~tancei.. 1t1 th.Jt C'vcnt, thl:! 
employer may not w.int to Impose any 

Supreme Court Of Alabama 

Order 
Whereas, the Bo.ud nr C'ommlsstonl1r\ uf thl· 

Al,1b.ima Stille Ba, h.i., rcc:om,nond1:d n• it ,1ln 
amondmenti 10 the Rult·~ uf Disciplinary fnfo,r<'· 
mont: and 

Whrm.!as, lhl! Court ha~ con~lderNI the• flo,,rd\ 
ptoposcd ,1ml•ndmcnt: 

tt 1~. 1hcrerorc, ordcrt'lJ 1hat Kule t (a) of the RulC"i 
of Oi~clptlnary [nfOl(('nWnt I~ ,1m<:ndl-d to rc,1d 
ti~ follow&: 

" All aitorney~ .iclmlttt•d to 1m1ctice law l111hl\ 
hlilto, including dlhlrict .111on1cy~. 11~~,~t,mt 
district attorneys, Unit('(! Si.ite~ mtorrwy~. J~s1 ... 
l,1111 Unitl!d States .ittorneys, ;rnd lhe .111ornC'y 
grneml, ,,,~lsi,1111 ,,tto,ncy, 11cncr.il, antJ ,,ny 
attorneys specially Mhnitted by .iny 1..ourt ln 
thb ~late for a partlcul.ir proceeding ar<' ~uh· 
i<'ct 10 ,thc c11clu!tlve dl,clplinary jurisdlc.Hon 
of the D,~c 1111111.iry Bo,1rd of the Alabam,1 Si.rte 
Bar, with review by the Supreme Court of 
Al,tbJnt(J," 
II ,~ furthe, ortlr ,ocl th,11 thl\ ,11m:ndmont will be 

eUectlve lm111cdl,11ely. 
J'o,bort, C.J .. and Mlldtltl)I, Jtmeh, Almon, Shor<'~. 
Ararry, Acl,1m,, I hlil\lOn, ,11,d Stcaijalt. IJ,, concur. 

1 lw Al11b<1ma I awycr 

Robert G. Esdale, Clerk, 
'>upreme Court of Al.ih.im11 

-Notice-
The American Blind Lawyers Association assists 

law studen~. lawyers, judges and other legal pro
fessions in meeting the c;peda l challenge!. credted 
by visual impairmcnl. The association acqur1lr11:s 
courts, law school ad1111~sions offices, bar examiners 
;ind the bar in general with the many ways In which 
vli.ur1lly impaired persons can go beyond mere cop
ing lo r1 successful career in l,1w, Where special 
needs appear to create conflicts with e!lt.1blished 
practice (such as use of tape recorder:. in court), It 
advi ses concernln8 possible solutions " War 
slorles/' practice technique~ and lnformi:ltion are 
shared nbout lh<> latest adar>tlve technology; In bhort, 
il has the same major goals as any other bar 
a:,sociallon-lmprovlng the competence and sur
CC'i!, of Its members in the pracUce of law. 

I( you know of a blind or visually Impaired at· 
to, ncy or law student, please make him or her aware 
of the association dnd its possible benefits. For more 
Information, plea~e write: 

American Blind Lawyers Association 
1010 Vermont Avenue, NW, #1100 

Washington , DC 2000 5 
(202) 393-3666 or 1·800 -424-8666 
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dlsciplin,,ry mea~ures, but it mny de~lre, 
dependinH on the particular drug'<; ef· 
fecl'i, to isol.lle the employee? from 
known workplace hazardi. or other 
employees. 

Seer Ion 34-3&6 or the Ut.ih S1<1tu1e pro
vides thJt .:iny positlw re.~ult obtained on 
il urine screening test mu~t be connrml!d 
by n sn~ thromfllography/m,l!.s spocrro• 
mctry ('CC/MS') test or a compJrnblc 
~ub~11lutc bcforl:! ,111y adverse ,1ctlon con 
be t,.1kl'n .ig.'llnst an employee. EMIT ilnd 
other Initial ~c,eenlng tests generolly are 
determined to h,,ve acnrracy rate\ in ex
cess of 95 percent.4 Thus, soml! "fiti<,O 
positives" may occur. HOWEM!r, tlw utili-
1a1ion of a ,onflrmation tei.t such il\ 
CC/M!:1 vir tually l!limlnatch fabe 
pol,itiw\.1 Tho reported case law to date 
acccpb thb approJch. See, e.g., Notlonill 
frt•c1su1·y Lmployco~ Union Chaptr, 168 
v. \.tin R.1bb, 816 F.2d 170 (5th Cir. 1987), 
cert. granted, 108 S.ct. 1072 0980). Some 
employeri. h,1ve re~isted the GC/MS w,t 
becnuse of It~ relativt! expense. Tho dL'Cl· 
sion, hOWt'ver, of the Utah legislaturL• 10 

r<'qulre CC/MS bl!fore advcr~e c1cLlon Is 
taken Is a rea~oncd one. 1 he st.:itutc ex• 

prtMly ll'a\lC~ room for "comparablt• ana
lytical methods" a~ tostin11 technology 
improves while foreclosing shortcuts 
which might be ternptlng to employer~ 
trying to reduce co,;1,;. 

The Utah statute prmnlt, ,111 o,nployor 
to elrrt lhe coursl! of action to take with 
an emplc>yee who tests positive after the 
r<~qulrud conflrmotlon test. The qtilwto 
authorizes l'ehabl lllatlon, ~u~pcn~lon, 
tNmlnarlon, refusal to hire ur ''other 
di~rlplinary mea\ures In conforn1Jncc 
with the employer's u~u,,I procedure~, In· 
eluding <1ny collective b,1ri,1lnlng Jgrct .. 
ment." Utah Codo Ann. §34-J8•0. The 
~latute neither require) nor prohibit) uny 
of thll\l! actions but simply lndic.ite~ that 
the test rc~ult may be used .ippronria1e
ly In ,111y or these context~. CorrPe1ly, the 
Ut,1h 9tallltc does not purport to diclc1tc 
policy (or employer~ or ~uustllutu Its pro
vision\ for those of a colluclfVC' bargain• 
Ing agreement. I lowevcr, If tht' t•rnpic'.>'yt•r 
ele<"t~ lo u,;e drug t~ting, the Jct Ions pro
vided in section 34-38-8 11rc penrn~siblr. 

I he Ut.ih !>lcltutc Jlso provide, crr tilin 
protccllon~ for an employer who Im· 
plcmams a drus•testing program. Hr~t. 

no cau)e of ,,crion Ml•ci. against an 
cn,ployer who falls 10 tci,t ,1 particular in
dividual or who utilLte, o re~t that fail~ 
to detect the presence or a controlled 
subs«ince within an employee. Id., 
§34·38·9. Moroovcr1 with re.~pect to any 
employee action where thore i~ o claim 
of a false test result, the U Lah statute 
cs1ablbhes ,, rebuur1blu p,csumption thnt 
thu test result was valid as 1011g ilS the 
sample wos obtninucl ,rnd processed in 
accordance with the statute, and ihe 
statute 1mmuniLC~ the employer (but not 
the t!!!Jtlng laboratory) from monetary 
damagei. if reliance on il fal~f' tcsi result 
"wa~ rCJsonohle ilncl In good faith:' Id., 
§34-38-10(2). L ikewl$e, rhc st.itute limits 
the employer\ llbt•i ,ind clefomatlon lla
bilily t.o disdo1,ure or fJlsc test re~ult~ 
with mil lice. ~we Id., §34-38·1 I. Fl M l ly, 
the ~tr1tutP m,1kos :Ill d,·ug ,ind illt:ohol 
tesling corn111unlcntlons ro nfldenllal, 
and thc results m1'y Ml be dlsdosod ex• 
cept In connection with .i11 .idvoMi ac· 
tion challenged hy an employee. Id., 
§3~38-13. 

While the Utah SI.JIUW Jl)f>C,'.'11"\ to be 
well-drafted legislation, there probably 

What Our Work Related Injury Program 
Means To You ... 
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t nd ,mrt• I 
Occup1tlon3f Medicine Proaram ••• 
Montgomery Rchabllltlltlon Hospllnl's work 

rcloted lnlury proarum Is desianed 10 send 
pot l!!nli back ln10 the work lorce as soon as 
possible. Ii ls the only comprehensive pro~ram 
or Its kind In the nre11, My need to find other 
treatment faclllues Is comple<ely ellmlnat!!d 
This Is not only a convenience for patients and 
l~mlly but also a real time sovlna odvnn1011efor 
lnsurun(C r1:presenu11tves.anomeys,and mcm· 
bcrs or allied health professions Involved In 
the cn~c The {JOOI or our unique p,oQram Is 10 
help speed 1he recovery proce~s and sand 
pntlcntS bock to work more quickly, 

Wo ore proud or our p,ogrom~. our sta1r-ol· 
the-11,1 facllhles and our staff or highly trained 

rehablllmllon speclalls!S. You wlll rtnd 
Montgomery Reooblltmtlon Hospital 
en1husil1~11Qil~ worktna tow~rds our 
obtectlvM or overcoming dtsablllty 
with ability. 

Pleasecontoccour proarnm director II )'Ou 
de~lre further lnlornmtlon. 

Refem1ls & Accreditations 
PaUcnts are admitted to Mon~omcry 

Rehobllltollon Hospital throu~h rcfem1ls 
from Individual~ and (omlll~ . 
physicians, commun1cy hospitals, 
rchibllltatlon Insurance reprc· 
senrottves. onomeys and member$ of 
alllcd' heahh professions 

Mont4omc,y Rchablllu1tl011 Hosptml t~ 
ocetedlted by the Joint Commission on 
Accrcdltatlon ol Healthcare Organizations.a 
nollonal vohmtary IICCrodltln& o,vnt1.11tlon 

The hosplml ,~ also accredited by the 
Commission on Accreditation of Rchablllto• 
tlon Facllltlcs fCARFI, nod Is rully llcc:nsed by 
the Alobumo Depol'lment ol Public Hen Ith. 

Montgomery Rehabilitation Hospital 
Overcom/119 Disability With Ability 

4465 Norrow Lane Road, Montgomeiy, Alobamo 36116 
(205) 284-7700. J-800-882-8677 

O....••tf>d by Koh.b 11o,,,11o1 ~....,., e;o,...,..,ioo , .. ., ol 1he NM~ ~•• ••v ffo,plfol (!1011~ 

MJrch 1989 



arc 1cveral ways 1h~ law could be im· 
provt>d. Because the Ut.ih statute i~ 
relrilively new, passed In April 1987. no 
case J;iw identffles pos~lble we.iknesses 
in rho :,f;itute . 1-lowever, sovur.il general 
crltlcl~ms co1n be mode o( tlw Ut<1h l.iw. 
n,~1. the ~tlltute exempts ;ill govcrnmon1 
employees. Id., §34-18·2, A possible ex
pl.:in,11lon for this may be avoidance o( 
con~tltutlon::il problems with dn,g 1es1ing 
which Mi~e in the public st•ctor. Rather 
th.in sidestep the con~tltullonill Issue 
wllh rogMd 10 stute J 11cl loc,11 emµloY(:!e~, 
howovor, especially con~ldcrlng tho 
number of ~afety and security sensitive 
jobs ln~lvcd (e.g., flreflghtrrs, vehicle 
and cqu1pmcn1 operator;, police), a 
cfrug-tcs1111g ~,a1u1e ~houlcf c-onraln pro, 
vi,ions covering thc>e employee~ wilh 
clue reg;ird to constltutlon,)I constraints. 

Soco11d, a stallllQ of thl., n,111,re mL1st 
be ,;1bsolu1ely clear .:is 10 the llllg,1llon ex
po~ur{' cre.ited or orgu,1bly crcatt.'Cl by ii~ 
pasS,lij<!. The whole purpose of .1 statute 
~uch as 1hi1, h, to encourage, not dlscour
ilge, employer~ wirhin the ~t.11e to t.1ke 
reil~onablc steps to Join In the (lgh1 
against sulmance dbt1~e. Consequently, 
employers must 1ml lmpl1:1ment drug• 
rcstini, programs In good r.11th und~r the 
>lilLUle ;md then be saudlt!d with costly 
and unfounded lawsul~. One w,1y to df>
p,o.ich thic; problem would be to express
ly codify the cau!ies of acllon 1h,11 rnuld 
.:1rl~e under rh..i statute and unec1ulvocaJJy 
exclude nil other$. Although the Ut.1h 
~11nt 1tt 1 In.mis thi!o lssuu, It b not compro
henslw. 

Third, the conndcntlailty concern~ of 
employt"e~ le~ted should be Jddre\sed in 
gtcJtt•r detail. The Utah ~l<1tute ~eem5 to 
protect employees ag;ilns1 dbclosure of 
test tc\ult~ only I( those rrquJts arc false. 
/d, §34•38-10-11. A dlUK•IC~ting SLJLULO 
should offer greater r,rote ction o( 
legitimate employee prlv.i(.y concerns, 
anrf this could be done In bUth a w;iy as 
10 ,tvold unnecessary lltlgc1lion rl!ik. As 
parr of such a conildentlilll ly provbion, 
.i labor unron's entirlemcnt 10 tc!.llng 
rc&ull!, \hou ld be ;iddrt'\,C'd, and the best 
ap1>1·ot1ch probably would be ,imllar 10 
thill t,1l<on under rhe Natlonnl Lt:ibor Rela• 
lion, Act, ,1llowlng clbclosurP only with 
the c0i1~en1 or tha indlvlclual employee 
Involved." 

A fourth ~uggestion with rc11.ird 10 Im
proving thli s1a1u1e would be to butter 
dcnne the urinti collertion procedure:, 

Tile 1\fobnma /.awyN 

nece~~;iry (or testing. Employer<;, 011 thl! 
one hand, need to know what p,ccau• 
tlon~ .tre generally ,1cccp1ed ond lawful 
In mctillng ch;:iln-of-cu~10dy require
monts, ,llld l!mployl!cb, on the olher 
hand, should know wh,ll lo cxpec;t In 
wh;i1 could be an cmbarr,,~sing and 
dis1,1~tPful urine collection cxpNience. 

On balJnce, the Um11 !lt.ttutc has mud, 
to recommend i1. Fir;t ;md foremost, it 
requires 1ha1 employers who LHili1e drug• 
testing proi,:rams use techniques de
slg,,cd 10 cnsurn aci:L1r,tcy <1nd compli
Jncc with responsible, profosslpnal 
, 1i.lncli11d~. Second, II limit~ th~ cir
cum~tance In which tcsb m,iy be ad
mlni~tcred to those whic.h are lcgltlmatc 
,ind in the public interc~t. Third, ii re
quire~ 1hnt employers who ,,dopt a pl;m 
do ~o In writing .:ind I h,ll thl' pl,m be 
communlcntcd to employees ,md ap
plicants. four th, It c1tldreh~C~ the rnn
fldcnll,,llty o( drug test w~ult\. 1 lhh, it 
limit~ iln employer's llJblllly whcf't' ll has 
acwd in ,,ccordance with the statute. 

I he Utah 5tatute, however, does not 
dlc1r1w 1h;i1 every employer muQt adopt 
a druR-Wsling program. Moreover, It docs 
not sul)stltute the legisl;, lure·~ Jutlf!mcnt 
(01 that or .,n employer or tho provlskms 
of ;i collective bargaining .igrt.'t!m1m1. Yer, 
It, provl\lons will ell min.ill.! mr111y of the 
abu~p,; ,1,;~ociilted with lrrC\J)Onsible 
le~t,ng f)rogrnrns, yield more reliable 
rc~ult~ and permit employc,s 10 address 
scrlou, workplace dru11 problC>ms. 

1 h1-1 Utnh ~tntute Is .i model which 
Ali.1b,1m,1 might respon~ibly follow. It cer• 
t,,inly provide..,. a u,;eful ~lMtlng point 
:.hould the legislature dcwrmlnc 1h;it this 
would be .) frultrul dtl!d ol !tlille f\!gula-
110,,. • 
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by 
Michal!! A. Downes 

Introduction 
Consumer fraud Is ''big business" In 

Alabama. In the lost three years, the of. 
flee of Consumer Protection has returned 
close to three and a half mil lion dollar~ 
In monies ti.lken through i;lec:ep(lve trade 
pra, tices. Even this amount is 1101 an ac
curate gauge of the problem, as thl~ of. 
rice receives only a small percentage of 

the complaints that exist. The purpose of 
this ;uticll:! is two-fold; it wi ll p,ovidc a 
bcJslc overview of sornc of the concepts 
and elements of the Alaboma Deceptive 
Trade Practices Act ;ind will encourage 
the use of the Alabama Deceptive Trade 
l'rilctices Act as an ithernRtive 10 tradl
tiomil common law 11ctions. 

Stall! and fedl:!ral consumc:?r µro1ec1fo11 
statute~ ,1rc prcml~cd 0 11 the co11cepl lhot 
fnlfl1ess In the market place promotes the 
publlc Interest. Some type o( consumer 
protection statute exisL~ In al I 50 states. 
13asic;illy, these statures anempt to pro-



hlbil bu~l11csscs from taking advan1,1gc of 
consumers .ind Inducing sales of pro
duct'i and ~crvlccs through fraudulent or 
deceptive tr.:ide pr.lctlces. These prohlbl• 
lion~ i1galns1 unfolr or deceptive trade 
practice, al~o ill? contained m the 
fodcr.il lradc Commission's Act, wh,rh 
c.rn uc fourid ill 15 U.S.C. §45 (1982). 
Many st.Jle~ coplt'tl the I IC Act In Ill, en
tirety, while nc,,rly .111 states u~cci tho fTC 
Act o:ts <1 model. The Alabama Dccer tlvo 
Trade Pmctlces Acl wa5 modeled afte, the 
TPxas Ocrcpllve Trade Practices Act. 

rhe primary intent of these consumer 
statutl', i, to rromote me;iningful 
disclosure. Con,umers should have all 
relevant Jnd mt1tcrlal information on 
which to ba~e J dccbion to purcht1,c .i 
product or ,orvlce These disclosure ,e
quircmcr,1) allow tne consumer 10 mukc 
iln lntC'llig<'nl decision concerning pu1-
ch;:ises. The ~tatutrs attempt to put the 
confiumm in r1 br>tter, i( not equ;il, 
br1rgainlng po~ltlon. lde11lly, WP would 
hop!.! lh.it a \eller would disdose 
anything 1h.i1 Is relevant Lo c1 i.t1le; 
howevor, JS thli. Is not alw.iys the ca~o, 
these dCCC'pliVC tr.,de pr,IC(ICC!> JC.IS rL'

qulrc relevant lnfo·ma1ion before a sale 
is completed. 

Alab.1ma's Deceptive Trade Practices 
Act 

Alabam.i\ Dcce~ll lve Trade Practlcol, 
Act, Codt.• of Alr,h,,ma, 1975, §-8-19-1, et 
i.cq., (horcl11a(tor, ADTPA) was signed lrHo 
l,1w In 1981, Al,1bamt1 was one of lhc IJst 
~rates to acquire some type of dcccptivo 
trade p@ctice., Jct, The bill defines worth 
and phrnse~. llm !>peciOc unlawful tr,1dc 
practk!?'t, 11\t, f'Xerrption'I, au1horl1e,; thl' 
attornL>y g<•neral'~ and di$tnct attorney\' 
offic:.C!) 10 rcMr.iin tho violalloni, of thli, 
Jct, authorLtCl, the attorney gcnoral and 
district atwrnoys to Investigate com• 
plaint) Jnd prohibited Jets, establishes J 
stntut<' of llmit11tlons, provides ror .i prl· 
vatc c.iusr or 11c1Jon, r1nd lists thE' pen,11· 
ties for vlolnllons of the statute. 

The Alabam,1 l,1wyer 

• ract1ces 
Powers of the .1ttorney general's nnd 
distri ct attorneys' off ice 

The AITTPA gi~ tho attornt,y gunl•ml\ 
office and the district attornt..-ys' office~ 
various powers and dutil',. The,e omccs 
c«1n rece,w c:on,umer complaint, Jnd 
conduct ln~,stlgaiion,; concerning the al· 
lcg.itl()ni, received in 1he complaint. The 
ADTPA further gives the nttOml'Y gen· 
cral's office 1he au1hority lP seek Injunc
tions and restrninlng orders. Tho ~latuto 
hn~ provick•d businesses wl I h ,1 safciuMci 
whrrehy they Jre entlllcd 10 uppuor be
fore law enforcement officlJls before any 
lug,11 proceedings 11re initiated. This right, 
howt:wr, Is conditioned on the lt1w en· 
forcerncnt officiilf's determinilt1on thJt 
the sub1cc1 doc!> no1 intend 10 leaw the 
st,,1e1 to remove property therefrom or 10 
rontlnuc conducting unl.iwful pr,1cticc~. 
When the attorney general's o((lco ro
C:{!iws . 1 consumer cornplJlnt, .1 copy of 
thiil c:omploint is senl lo tho busl11css 
alon14 with correspondence Jskln14 the 
bui.lne,s for ii, pC>sition rcgor<ilng the 
illlcgailons and Issues rai~ed In 1he mm• 
ploirH. A l.irge p(lrcentage of lhe com
ph:1lnb received actually .ire not vlolil· 
tions of the ADTPA. Th€! ouornc,y general 
alway,, allows any bushcss" 1ca~o11r1ble 
opportunl1y 10 resolve lhe complain! bt'
fort• lniliating any further f)roccedlngs or 
invc~t11-1a1ions. 

Midi,)('/ I\. BowneJ, genrml rounsrl or 
1hc AlabamJ lnsurdncct• Vvpilftmcnt, 
\CfVCCI ilS ,ln AlilbdrnJ ,Hs/st,int c111ornry 
1wneml with thc Con~umcr Prawe11on 
Agancy from 1984•89 (dili'Ctor of th<! 
.iganry fnr two .incl a h.:,/f }•ear~). tit! 
grcJcJuJU!d from tlw Un/vcn/ty of 
AlnlxunJ In 1980 dntl Ctimbcr/ilnd 
School of l.t1w In 1983. 

ihe AOTPA ,1lso autltorl:ws the courts 
to 1,u~pend or revoke Jny license or ccr
tlOcate t1ulhoritlng i1 pC',..,on to engage 
in business in the ,t.itP of Alnb,1ma. 

Unlaw ful trade practices 
Section 8-19•5, Code of A/Jbamr11 1975, 

list~ and defines acts and pr,1c1iccs which 
are specincally decl,J1cd to uo unlawful. 
Th~ Or.,t ~even unlowful octs deal prin,arl
ly wllh mismpr~srntotions t1s to the quc1l
lry, lngrcdlcnts, labt'IJns anti ~ourcc of 
goods or service~. Spectnc ex;imples In· 
elude: causing confusion or mi,undf'r• 
standing as to 1hc source, !>Ponsorshlp, 
approval or ccrtlricatlon of goods or ~er
vice~; representrng th,,t goods or i.crv1ces 
arc of a p;irricular \IJndard, qu,tllty or 
grade; repre~entln~ th,11 goods nre origi
nal or new ,f they al'f' deteriorated, recon• 
dltloncd, reclaimed, u~erf. sccond•hand 
or Jltered to tlw point of d<>cr<'asing their 
Viilue. 

The statute declare~ It to hL' 1111 unlaw
ful trade prilcJlce to Jdvcrtl~c good~ or 
services with ihe lnwnt not to ~di them 
J~ c1dvertised. Thb ~ales pr,1ttkc Is more 
commonly known a'> "bait-and-switch:' 
Further; 11 ls unlawful 10 Mh.ertlse goods 
or ?>Crvl<:es without the intro! to supply 
the reasonably ex1,ected puhlic demc1nd, 
unless the advcnisemcmts ,pC'cifically 
disclose llmll.:Hion~ J~ 10 qu;intlty avail• 
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able for Selic. Though (ew complain ls are 
received conccrnlng 1his r,roc1ice, lnw!r 
1iga1lons have shown th,,t ''b,lit-and
swllch" practices are qullc wldc~prcad. 

ment,; of fact rnnrPrning 1he need for 
pan\, lhcfr replai;emcnt or rc!pair ~rvfce. 
Thi\ vfolcltlon f~ set•n prln1.trlly c1nd moi.l 
frequently 111 automobile and home re• 
polr fralld, Section 8-19-5(12) dcab with ..1((f rma, 

llve disclo~ures 1ha1 mw,1 be mode in cer
tain drcumslanccs. lndlvlduols mu,;t 
lclen1ify goods damaged by flood, water; 
Ore or .1cciden1, If they are damaged 10 
the point of decreasing their Vilfue or if 
tho goods are rendere<i unfit for the or
di nary purposes for which they were 
purchased. It Is al~o u11lawru1 for ,m In· 
dlvldual to make tl fr1l1.e or mislead Ing 
statemen1 of fact concerning the price re
duc:1lon'!> amount, existence or CilU'\e, 

Scc1lon 8-19-5(15) tloal!. wllh odon,ctor 
fr.1ud. North Alabama Is one of the top 
Ovc ,1rea~ In the United Slate,; for 1he 
comml'i~lon of odometer fraud. As odo
mc1er sta1ements .iro now required 10 ac
comp,iny tille appllcallon~ 1m an c1uto
moblle, in mO$t c.ti.(!~ 1ho buyer can de• 
1ermlne An odonicre, roll back by obrnln· 
Ing a lillc history on the vehicle In 
quo!itlon. 

Suction 8-19-5(16) deals wilh fol'ie ild
vurtr~lng relating to go,ng-out-of-business 
~c1lc~. There has been ,1 lrt.>mcndou~ In-

Section 8-19-S(lJ) dcclrires ii to be un
lclwful 10 make 'alse or mi~IPading !.tclUi· 
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Strategies For Borrowing In The Late 1980s. 

AWay'Ib 
BeSure rrhe 
WorkYou[)o 

Isn't Done 
on the I-louse. 

Your cl!em deserves 
the best posslblr tk·· 
frnsc. Anc.J ru, ,111 nuor 
ncy, you should be 
spending your ener
gies on legal mmwrs, 
not nnancial mnuers. 
How your client rni~t~ 
money to pay yo11 1~ a 
problem Crcst11r Mort· 

goge Corpomtion mny be nblc to help resolve quickly and 
ensily. 

1r your clicm owns real eswtc nnd m:eds to mist• t.l!lh 

quickly. t1n equity loan m:iy be n •,olutlon. ~ offer a rnngc 
or equity loons I hnt will cover mos1 ilut1tions. And unlike 
manyotl,cr lending instirution-,, we mukc loans on o variety 
of t'Clll estme properties-notju)t ownt'r-occupicd hon1cs. 

And bcc:ov'lc your cllcm mny need help m nlmost 
any tinw of c.Jny or night we're hnppy to hclp secure lund!t 
even if it mcnns working wcckrncl.:; and Jftcr hours. W: c:11, 
also arrange a free scminnr for you nnd oLhers in >'Our pmc
tice. :.o you'll folly unclcn.tand how W\! C:1n help. 

The Equity Finance Division or Crcstnr Mortg.1ge 
Corpomtion gives you the r(·sourccs of a major equity 
Lender with 23 ol flees acrrn,i> the Sout hcast, blll with 1 he 
Ocxlblllty m:rny mnjor lenders simply can'l provide. Sn cull 
us whenever the need 
~rbc!.. ,tm'II Ond 1hot Ansgn•.a ft 
II par.,. l!!rP~- lr.H 
lit 

cre;isc in lhe use of drstrcs~ sales to at• 
1mc-t consumer... In addition to the 
ADI PA, which determines this prociice 
10 he u11l.iwful conduct, §·8·13·1, et seq., 
of lhe Code of Alabomo, 1975, roqulrus 
cc,toln condition~ to be met before an 
lndlvlduill Is allowed to Jdvcrtlso a dls
trcs~ ~ale. However, thi~ M,llutc Is ex• 
empted by any munlclpJI licensing ~ 
qulremcmt whh slmllar provl,lon~. The 
M,1tult! requires that any f)l'rson planning 
to conduct a golng,out-of-buslnes~ sale 
n rst muht obtain a ilccnsr :io dr1y~ prior 
lo conducting the ~ole. Thls st,1tule covers 
al I dlstre~s rnerch11ndl~t salc1, and ln
cll1de~ (ire ~ales, .idjuMmcnt sales, rcor
gilni,ing silles, moving !><tics, bankrupt· 
cy ,,,le~. lo>s of lca1,e )i!IC\, etc. Appli· 
c.inh for 1hls license al~o must obtr1in il 
bond. 

In il munlclpallly without ~lmllar 11-
ccnslns provisions, an "i>Pilct1nt for this 
license ~hould apply to the judge of pro
bale In the county in whkh the sale is 
to be held. fhe s1atutc further cont,1ir)) 
cerlatn restnclton~ on the sale, store 
hour;, additions to lnvcn1ory1 advertising, 
etc. Any party who µIJ1h on conducting 
n dlsircss ~ale should be ridvlsod to fol
low those statutory rcqulronwnls. 

Scctlor, 8·19·5(16) disn1,w\ c-haln refer
ml progrilms. While bu~ines\l!b can w,c 
rl'fcrrill plans they cannot u~ thew refer
r.11 pl;,n\ ilS an inrlucemen1 to purchase. 

SPclions 8-19-5(19) and (LO) discuss 
pymmid organizc1tion~. The ADTPA de
clM(!b pyrarnld sales structures to be Ii• 
legt1I; howt.'Wr, mulli lcvcl i;alcs pl;,ns may 
1101 be pyramids. The definition o( i1 pyr
,11Y1!d varies from state 10 Stille. Section 
819 5119) defines a pyrnmid a~ a ~ales 
,tructure, which "include, any plan or 
operi.ltlon for the sale or distribu1ion ol 
ijoods, ~ervices or 01her property, whore. 
In ., por~on for consldcr,,tlon acquires the 
oppo1 lunlly to ri:,cclw J pccuniory ben
efll, which Is based prlmJrlly upon the 
Inducement of addillonal persons, by 
him\Clf ,ind other~, reg.1rdle,;\ of number, 
to p.irtlclpate in the same pl11n or opera· 
tlon, ,ind is nol prim11rily contingent on 
the \IOI lime or qu;inti1y of t,1oods, ~erviccs 
or other property ~old or clb1ribllh,id." 
The omph11~is of a multilevel s,ilos pro, 
t,1r,1n, rnui.l be on the sale o( a product 
or M!rvice ,rnd t\Ot on 1ecrultmen1 o( ad
dl1lonJI participants. f-lowtwr, lhe fact 
1hc1t a mull,l<."Vel organizahon orrers ;i r,ro
dutt or ~crvice does not rxcludo 1he pos-

Morch 1989 



slblllcy th.ti It rnay be a pyrilmicl ~ales 
~rructure. Even the lnfomou~ chr1in l~tters 
hr1w hecome leg.Jlly so1>hbtlca1cd a!, 

they now offer some so, l of bogus prod
uct or \Prvice. Olten a dt'lormlnotlon of 
whother a pyramid exist~ rM be made 
only after examining the actual ~ales 
prcsc111ation. The ADrr>A further makes 
it illegal to misrepresent potential earn
ings ,,nd potential mJrkel\ for the !>ale of 
good~. Public policy designated thb type 
of sales r,ractice to be illegal bccJusc as 
pyrr1rnlds grow geometric.illy, the market 
quickly becomes s;:numted ond consum
er) .ire unable to recruit addltlonol par• 
tlc.:lp,,nts and, lnevliably, lherr I~ a IMge 
clJ\S or consume~ who lo~cs their 
moni:y. 

The last listed v1ol,lllon b c1 bro,1d der
lar.,tlon thi1t It is unl,,w(ul to en~d!o\l.' in 
nny uncon~cionable, false, inislc,1ding 01 

dect!pllve a('t or practice In the conduct 
of tr.iclc or commerce. 

Standards of unfai rness and 
decept ion 

The tNms "deception" nnd "unfair
nc:ss" MO not defined in §3 of tht' ADTPA. 
Purthor, unlike m()SI ~lillt>S, lhe ADTPA 

clC>f"t not rxpressly prohibit uunfair" prac
tice\. Allhough 1\labama couns h.Jvc not 
l:>xpre~,ly equated the term "unconsclon• 
.Jble" with "unfair; i1 ii; ~lgnlfkant that 
§8-19-6, Code of Alab,,m,1, 1975 dcclnres 
th.it, "lllr is the in1cn1 of the legislature 
that in construing Section 8-19-5, due 
con~ider;1tlon and great wolghl ~hdll be 
Kiven where 11pplic.ible to intcrpri!tatlons 
of the federnl trade co,nmfs<;ion ,ind fed. 
era! ~ourt~ rPlatinK 10 Srction S(a)(l) of 
rhc fcdt•MI rrade Commi~~lon Act (15 
USC 45(i:l)(I)!' Section 45(a)('IJ ,t;i les, "Un· 
fair methods o( c:omµetllion in com· 
mercc, and unfc1lr or dCCl'PtiW ,1e1s or 
pr,1C'l1Ce~ in commerce Jre declared un
lawful.'' While the terms "dccep1lon1' and 
"unfoirness" are not dcOnC!tl in the rrc 
AC't, IIW<;(' term,; haV(' been interpreted 
throui<h C'xtensiw case law. 

Although the diffenmn• botween de
ceptive c111d unfair practlc!'\ l<'nd<; to be
conw ,oml.!What confu!ilng, the two ~tan
darct~ .tre di~1111ct. WhllP ii deceptive 
trade practice norrn.illy I!, con<,idered to 
h<' .,n unf,1ir 1>mctlcc, an unf,1lr practice 
1~ not always, by legal clcfin1tion, dcccp· 
tlve. The unfolrness doctrlno b potential
ly bro.icl<>r th,m d<'ceplion ,1ntl can be 

uK'C.l to reach conduct that •he deception 
~tandMd doei. not encompass. 

Tradltlonillly, a dec<!pllve ii< t or prt1c· 
lice h,.1s been described r;1s one having 
the tcmdency or capacity to mislead a 
,u1->,tantlc1I number of coMumers In a 
miltarlal Wily. American /-Jome Products 
Corporation v. FTC, 695 F.2d 681,687 (3d 
Cir. 1982). Recently the cornmlsi.lon has 
,ei.tdtCd this standard by (!~scribing de
ception ar. il "mlsrepre~entillion, omis
sion, o, other practice that Is likely to 
rnlslc11d the consumQr .. 1c:tlnii rtmsonably 
in the circumstances, to Llw consumer's 
dPlrlmt'nt:' Commineo on Encr11Y and 
Commerce, letter to Hon. John D. Dlng
t•II, cha1rm11n, October 14, 1983. Ono im
port.iflt .1ccomplishmcn1 of this restate
nit:'nt w,h to >Peclfkally Include :in ad
mission of Information as ii deceptive 
trade pruuice. Simeon M,1nt19cmcnt Cor
porJt /on v. FTC, 579 F.2d 11J7, 1145 (9th 
Cir. 1978). 

Thr unfo,rness standard cstabllshecl by 
the Frdl'ml Tmde Commission provides 
the following criteria (or dotcrmlning 
whcth1•r ii business p@clicc which Is 
neither ,mtl-ccm,petitlve nor deceptive Is 
no11ijtholcs~ unrnlr to consumer~: 1. 
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whether thc practice ofiends public pol
icy; 2. whether it is immornl, unethlcill, 
opprt>ssfV(' or unscrupulous; and 3. 
whether h c<1usP, consumers sub~tantl«JI 
Injury. Thi~ criteria was develop~d ,ind 
publish(.'C.J in the commis!»ion's report cn
tltlcd "Unfair Oc<.cptlve Advcrtl~ing ond 
L.rbcllng of Cig,1rettes In Relation to rhr 
I lca/1/1 / llw1rds of Smokins, Stiltl'mcnt 
of Ba~/s and f'u,pose," 29 Fed. Reg. 8355 
(1964). The United States Supreme Cour1 
cited this criteria with apparent approval 
In f re v. SpNry & I lutchlnson Comp,my, 
405 U.S. 23.l, 24-4 n. 5, 92 S.Ct. 898, 905 
n. 5, 31 L.Ed.2d 170, 179 n. 5. (1972). 

In Sperry & I /utchlnson, )Upm, the 
Supwmc Court has approved the FTC's 
use of J consumer unfairness doctrine 
not tied to tho traditional components of 
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deception. The comml&slon, through its 
rule~ and decisions, has continued to re
fine the unfairness ~tandard. In ii 1980 
policy Millt!mer'1 to Congres~. the com· 
mls!,ion set forth the following principle 
(or Identifying unfair trnde pr,,ctrccs: " ... to 
)uMlfy finding of unfr1irn<m thu Injury 
must sntlsfy three tests. IL n,u.,t be sub• 
stnntlol; it must nc>l be outweighed by 
<'lny countervailing bancnis to conqumcr$ 
or competllio,, lhal the prnctlce pro
duccq; and It n,ust be an injury thill c-on· 
~umer.. thcm:.clves could not ri>a,onably 
hc1vc c1voldcd • . • The Commission has 
c111cmpted through thii; policy Matcmcnt 
to provide gre,1ter certainty In the JP, 

plication or the unfa,rn~~ ~t.lnd.ird." 1 he 
applic;itlon or thb p01icy stJtomcnt was 
first u~ed by the FTC in Hor/7cn Corpora• 

lion, 97 F:T.C. 464 (1981). Thi!, test was 
also applied In AmeriC',Jn financial 5er
v,ces v. rTC, 767 1.2d 957 D.C. Cir. 
(1985). 

In Amctlcan Flniincfal 5<'rvlces, supra, 
the Court further distinguished deception 
and unfolrne!is whrn It ht>lcl thc11, "(aJ 
practice Is deceptive wlwn ,1 consurner 
is forced to bear larger rbk~ than ex• 
pected, wh~rQa~ n practice b unfair when 
c1 con!,un1cr is forced lo bc.ir a larger risk 
than an efnclcnl market would require:• 

Currently, there Is no Al.ibama case 
law which attempts to define the terms 
deceptive or unf,,ir tmde pmctices. The 
seldom-used AOTA hil~ not developed 
,my relev;int c-;ise law c:011~trulng 1hc sta
tute, The el<'mont~ nccc.!~~r1ry to consll· 
tute a violation of the AD1 PA should not 
bl:! confu~t!d wllh lhC olcmonls requlrecj 
to prove fraud, os they dl((er markedly, 
There Is o plcthorJ o( cas(' law Interpret· 
Ing and defining common lilw fraud in 
Alabama. The ~totulory definitions or 
fraud ilr(" rontalnC'd rn ~6-5-100 through 
§6-5-104, of th<> Codi! of .A.li.lb.JmJ, 1975. 

Private right of action 
The ADTPA co11talnr, a private right of 

action under §8-19·10. Code of Alabama, 
1975. As the qf,He sent-r,1lly enforces the 
consumer protection oc:1 on behalf o( 
l,1rgc clr1ssrs of con~umer\ it i, Impor
tant that this right o( prlv,1to ilLllo,, be 
;wailable to any rnnbUIT'lor. This acl Is 
aval la bit! to ,rny consumer who suffers 
monetary damages due to condue1 
which hr1~ been declared unlawful by 
thl~ act. Section 8·19,10 states thilt if a 
consumer suffers monetary d,1mages due 
to violations of thi~ r,t,,tute, thL'Y will !JI'.! 
entitled to: I. any iJCIUill d,1magc sus-
1;1ined by the c,m,u1nl!r or the ~um of 
$100, whichever i~ grtMor; or 2, up to 
three ti,ne~ .iny oJ<.lLlal d,11n.iges1 In the 
court's tllscrcllo11i and 3. the court aw11r'd· 
Ing auoniey's (ct's 111 it~ succe5~ful action. 
If the court rinds that JI) ocilon brought 
under this ~ectlon l~ frivolous or wa~ 
brought in bad f.iilh or (or the purpos~ 
o( haras~ment, the c:ourl ~hcllt c1ward Lhc 
clef end ant~ roawn,,blc attornL>y's r~ and 
c:o~ts incum.>d ddMdlng the action. In
cluded in th!~ ~c<.tlon arc tho guldelines 
for th<! court's tlNcrmlno11lon of these 
damages. 

Section 8•19-10 provides p1occdurcs 
.:ind requirements which must be fol· 
lowed when u\lng the ADTPA as the 



cau~e of action. The act requires rh,H ,11 
lea~t 15 days prior 10 filing any action, 
11 wrillPn demand must be made for relief 
upon the defendant. The clofr11,111t must 
bo ldcntlOcd .ind th!.!l'la' must he 11 reason
able description of the complalnt, the un
f.iir conduct and the Injury ~uffcrcd. This 
demand must be communlcJtcd to ,iny 
prospective defendants by pl;iclng It In 
the UnltPd State~ mall. Any person who 
rL>c:Olvcs this demand, and within 15 days 
of c.Jollvcry mr1kes .J written SPltlement of
fer, which Is rejected, mily ~1ihsequently 
nlc this offer of &e11lert1!.!nl ,rnd tlw plain
tiff's rt!)cctlon thereof ln ,in .rffldavit. If the 
court finds that the offer of settlomi!ni 
wils sufficient to compcns,Hc the con
~umPr for their damJge~. thc cour1 ~hall 
not ilWilrd any addltloniJI damages or a1-
torncy61 f('e~ to the petitioner, The de
mnnd requirements do not ,1pply to pros
pective ucfendants who do not mf!lntain 
a place of busines~ or kl"<"P ""c;et!i within 
the state or AlabamJ. Upon commence
ment of Jny action, the cll'rk of court 
~hould be Instructed to mall cop,c) or 
any nlings or pleadings to the o(Oce o( 
the attorney gener.:il and to 1he local di~· 
ttlct a11orn~y. Further, copies of ,:iny 
order~, lnjllnciions or decree~ which are 
obtnlnt'Cl abo must be forw.rrdNl 10 these 
ornc1.11s. 

Under Alabama\ pnv.ite nghl of ac· 
tlon, a consume, may nor bring ;in ac
tion on behalf of a cla)~. Thi! authorliy 
to bring Jn action In il rep,cs<'nt,rtlvc ca
racily Is limited 10 the office or the at-
1orn0y genernl ,ind dlstrlcl ,lltorneys' 
omcc~. 

Altorncys' fees 
111 an attempt Lo cncour,18<.> lhP 11~e of 

the AD I PA .t!. II Cc1U50 or atllon, thP ~tat· 
111c allthorlzcs thecouri to ordor rElr1son· 
able• 11ttorneyo;' (ees In a succcm(ul .icllon. 
The r11torneyo;' fees t1wi.lfdcd should be 
rca~onabl<! and ba~ed on ;in objective 
CVillu.1tlon of the ~ervlce~ rendered. 
While corhldoration can b<' given to the 
Jctual i.1111oun1 In controvcrw, the Mtor
neys' frc~ .:ire not dcpcndan1 on the ac
tunl dnmngcs suffered by tho con~urner. 
Many lawyers do nol .:iccepl good con
sumer ca\cc; cllle to small d,tmJge~. how
ever, It I!, Important to rememhe1 that the 
reasonable feet. that could bf' incurred In 
bringing .:in action arc not dir('(.tly rPl,1ted 
10 th<' actual da111agl!~ \11ff1>red. 

The Alabama Ldwyl!r 

Al.1b.1ma and Tex;i'I are among the rc:w 
~, .. ues that require a demanrl (or relief to 
hP m;rde to the defendant and A written 
tC'ndorcd offet of sotllumunl lo lhe ag
~rievocl porty. Also unlquo lh 1he pro
cedure ,rllowed in the event tho offer ls 
rejected. In AlabAma, the orro, may bl! 
fllt•d .ind r<.>vlewed by lhe court. If the 
court (inds the offor w;r~ ~umcient to 
compcns,lle thll aggru'Vf'd party, the 
('Ollrt Is not allowed 10 award any i!ddi· 
llon.11 d.1m,1ges, lncJudln8 auorrwys' fee5 
.md cost~. The courts In scwrol jurl~dlc· 
rlons hnvc held that tho aggrlt'VCd party's 
,11lorrwy\ fees are nor part of the lt1jury 
su((crc<l by the party, i1'1d therefore, in d~ 
tcrmln,ng tho reason;ibleness of a settle
ment offN In relation to 1hr Injury suf. 
fercd, lt was held 1ha1 It l~ not proper 10 
Include illtorneys' fee) ilb 1>r111 of the .ig
wlnvml rx1rtles injuries. Kohl v. Sl/verlake 
Motor~. Inc., 369 Mass. 795, J43 N.E.2d 
374 (1976), In Kohl, mpra, the court 
st.11cd, "II was unawafl:' of any Incidents 
in which the word~ 'injury' or, 'Injury ac
lUlllly ~uffcrt'<I' wure nitcnrled by the leg• 
lslature to Include r:1ttorncy\ f P('S," 169 
M;is~. ,11 801, 343 N.t.2d .it J79. 

Excmf)tiOns and defenses 

Sec.tlon 8-19-7 deal,; with persons and 
.:ictrvltlos which a,e exemptl'd from ln-.es
tigation and pro~ecutlon under the 
AD1 PA. Flll.'mpteJ a,e ,my ;ic·t\ done by 
the publhher, owner, ;igcm or employee 
C>f /1 r1<.wsp,1per, periodlc:al, rJdlo or tele
vlslo,, str1tlon or tclenh()no con1p,1ny ln 
tho publicnllon or dlssemlnntlon of an 
,1dvcttlhcn1an1, in which the owner or 
,,gents did not have knowledge or the 
(al~c, mlsloading or df<:eptive characwr 
of the ,1d\/Crl1~ument. lnsurnnce and 
hMking ,ictlvily abo I~ excmp1ed. There 
are ~<'ver.il olher cxo111µtions, and lhe 
burden of proving the ex<'mptlon i~ on 
the pN~on clnlm Ing It. 

~etlfon 8-19-13 SIJIC\ thJt It ~h,111 be il 
de(onw to ilny action brought pursuant 
lo the ADTPA, upon a showing by a pro
pondc•,.incc of rhe evid('nC'e, that 1he In· 
dividuals did not knowin14ly commit .iny 
act o, knowingly eng,114e in conduct 
whl('h vloliJted the ~tatulo. 

Election 
An Important con'lldera1lon wh£1n clP. 

ciding to use the ADTPA ns the cau~e of 
,lttlon I!! the olectlon thilt I:. rcqulrl?d 

under Section 8-19-15. An election to pur
i.ue the civil remedi~~ prc1cribed In this 
act sh11II exclude and be J ~urrender of 
dll other riKhts and remedlf'~ .iv;tlloble at 
common l,1w, by statuw ornllwrwlse, for 
fral1d, mlsrcprcsc1,tatlo11, dccc•lt, ~uppres
sion or material facb 01 fraurlul<'nl con
cealment ,irl~lng out or .iny .ict, occur
rence or ttan~action actionable under 
thi\ ;1cl. fhis rlection is probably one of 
1hc rl'o&C,11\ the ADiPA Is u~ed. 

Statute of limitations and criminal 
ramifications 

Section 8·19·14 esiablbhes a str1tu1e or 
limililtion'I of one ye.rr, No ,1ction ('Jn be 
initiated under the acr more than one 
yeilf after ihe person bringing the action 
discover;, or re>a~on:ibly ~hould h;ive dls
wwrod , the deceptlw act or pmctlce. In 
no t'Vt.•1)t 111c1y Jll .rc:tlo11 be broul{ht under 
this ilCt four years from th~ UJ!C of the 
lliJl1~J1..tlon giving rJ~C 10 the CclU~C Of .IC· 

1ion, unle~~ the contract or w.irranty d0t.-'S 
not <'Kpire for more than threC' years. 

1 h<>re ,,lso may be crimin,,I r.1mifica• 
tlon& from conduct which I~ In violation 
of the ~tntute. Any person who contlnu• 
oui,ly rmd wlllingful ly vlolatros the ADTPA 
!ih<.111 bl! gulhy of a Clas~ A mlscleme.1nor. 

Conclusion 
The AIJbamJ Dclcptiw lrade l'rac

tlcf"s Act I§ one of 1he mru1y romL'<.ll!!& that 
I~ ilVilll.:iblc 10 redress consLllllcr (n1ud. lh 
,idclhlon ro stille remedies there are nun,. 
erou .. fedt'ml ~1atute~ 1h.11 deal with ~pe
cir1c ,1ma ... While federal con~umer pro-
1ec.11on Matures are bryond the ~cope o( 
thc~c mawrlal~ ii ,s Important to be both 
JwJ 1l! of the stalutl!~ and lhe remedies 
1h01 1hey offer. Frcquontly-ubCd .. 1111utes 
Include 1hc Fair Credit 13llllns Act, Ft1lr 
Credit Reporting Act, FJlr Debt Collec
tlon f'r.icti('es Act, EquJI Credit Oppor· 
1unlty Acl, Truth-in-Lending Act, Mdn
guson-Mm\ Wiirranly Act, Mall FrJucl 
Statute, Unordered Merch.indlse Acl and 
the liom t! Sulidti;ttion Mt. 

When ,•valuating a pou•ntlal ronsumer 
case, leg.'.11 ,malysls o(ttrn b lo~~ reliable 
than wh.it offends .r pc,son'~ ~ense o( 
right and wrong. The ADTPA i, designed 
,ind ~Peks to promote fair <1nd ttulck ~el· 
tlement, ;ind i~ ii viilbl(' alw1n.:i1ivo 10 the 
mom lt.rdirlonal common law remedies. 

• 
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cle opportunities 

30-31 
REAL ESTATE DEVELOPMENT & 
CONSTRUCTION FINANCING 
I lotel ln1er-Contlnent;,I, Nl!w York 
Proctislng Law lr1stllute 
Credi1s: llO Cost: $475 
(212) 765-5 700 

31 friday 

BANKING LAW 
Birmingham 
Al.:ibcinrn llar lm,tltutc for CLE 
Crenlls: 6.0 
(205) 346,6230 

6-8 
BANKRUPTCY LAW AND RULES 
M,1rrioll Morqul:;, Allilnta 
Southeastern B,1nkrur>1cy L.iw Institute, 

Inc. 
Credits: 16.0 Co~t: $350 
(404) 396-6677 

7 friday 

SOUTHEASTERN TRIAL INSTITUTE 
Birmingham 
Alnbami'I 13ar ln~ti1111e for CL~ 
Crud i Is: 6.0 
(205) 348,6230 

7-8 
DEMONSTRATIVE EVIDENCE 
Opryland Hotel, Na~hville 
Assodatlon of Trial lawyf.!I"!, of 

Amcrlc.'.1 
Cost: $275 
(800) 424-2725 

13-15 
SOUTHEASTERN CORPORATE LAW 

INSTITUTE 
Point Clear 
Al;ibnrn.i Rar lrwltule fo, Cl E 
Cr~dilll: 12.0 
(205) 348-6230 

18 tuesday 

BASIC BANKRUPTCY 
Mobile 
Natlcmal l~uslne~~ lm;titu1e, Inc. 
C,·uclits: 6.0 Cost: $98 
(715) 835-8525 

19 wednesday 

BASIC BANKRUPTCY 
MMt gM1cry 
Nulion.il 8L1siness lnstll'llte, Inc:. 
Credits: 6.0 Cost: $98 
(715) 835-8525 

21 friday 
EMPLOYMENT LAW 
Birn 1i11gham 
Alab;im.i Bar tnstilute for CLI: 
Credit~: 6.0 
(205) 348-6230 

21-22 
REPRESENTINCi CITY AND COUNTY 

GOVERNMENTS 
Ornni,:e l.l1.?aCh 
Alabama Bar lnstltutP for CLE 
Credits: 7.0 
(205) 348-(;230 

27-28 
PROOF OF DAMAGES 
Marrfotl, Albuqllcrquc 
Assocl.illon of Trial Lr1wyer~ of 

America 
Cost: $275 
(800) 42-4-2725 

27-29 
WORKSHOP ON DIRECT & CROSS 

EXAMINATION 
I lyil lt Regency, S,in Frand~c:<) 
Prac:ti~lng law lnslltute 
Credits: 18.8 Co~t: $575 
(212) 7b5·5700 
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28 friday 

REPRESENTING ALABAMA 
BUSINESSES 

Birmingh,1111 
Al,1b,,m,, BM hbll lUW for Cl I:; 
Crl'dlls: 6.0 
(205) 348-C,230 

4-5 
INSTITUTE ON Wll t S ANO 

PROBATE 
Wr~tln liotcl, D,111.i~ 
S01rlhw('~tr rn Lei:ial rouml.itlon 
(214) Ci90-2377 

5 friday 

ADVANCED INSURANCE LAW 
13 i rrn i ng h ,HTI 
Al,rb,,rnn Bt1r Institute for Cl I: 
Crrciils: 6.0 
(205) )48 -6230 

8-12 
I.ABOR LAW & LABOR 

ARBITRATION 
I Ii Hon Inn, Dallas 
South\W,11.>rn Legal Found,,tion 
(214) 690-..!377 

12 friday 

HEALTH LAW 
Olrmlngh,im 
Alt1bt1n1,.1 Br1r ln,titut< (or Cl E 
c,edib: 6.0 
(205) 1118-62)0 

OIL, CAS AND MINERAi I.AW 
Mobil<' 
Alo.1hi1111.1 BJr Institute ror C.l l 
CrL1dlts: 6.0 
(205) .348-6230 

13 saturday 

BANKRUPTCY & COMMERCIAL LAW 
Pcrdido Beach I llhon , Ornn~e Brilc h 
Al,1b,t11111 Str1t~ Rar 8,mknrptcy .-ind 

Cummurclal Law St-'C'ticin 
Crcnlt,: 3.5 
(205) 237-0!ilS 

19 friday 

ANNUAL SE.MINAR ON THE GULF 
Dc~tln 
Al,1ba111,1 B.:i, ln~tilLlle fo l CLC 
Credi!\: 6.0 
(2()5) Jllll -6230 

19-20 
PRODUCTS LIABILITY 
0111111, St. Louis 
A~socl,Hlm1 uf Tri.)! L.iw~'l'r, of 

i\nwri<.,l 
CO\l: $275 
(800) •I 24-..!7l5 

26 friday 

ADVANCED REAL ESrAl E 
o,rminRhilm 
Al,,bilmil Bar ln~litutP fur ('I F 
Cr,•dil~: (1,0 
(..!051 348-6230 
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by 
Andrew r. Campbell 

I. Introduc tion 
For nlmost a tenlury one of the mos, 

(ascina1ing and yet difficult or·cas of tort 
law in Alabam.1 ha!, been 1h;:i1 of i111cr
fero,,ce wl1h business Jnd con1ractual re
lations. In 1986, 1he Alabama Suprerrm 
Court, In Gross v, Lowder Re;iJty, 490 
So.2d 590 {Al.i. 1986), rendered 1he mc,sl 
lmpo1tant decision In 11lmohl ., ccmtury 
of ro nfuslng iurisprudcncc ~Ince !he 
c:our1 first recogn I zed <1 c,1usc of Jclion 
for Interference. Th11 court In Gros~ con
solidated the previously separate and dis
tlr1ct c:ausos of .1t1lo11 of l111erference with 
contr.icl and Interference with business 
to create a unified tori of interference 
with business or ron tracll!ill rel,11ion~. In 
clolng so, lhe coun ilttempted to discMd 
"an outcla!Pd 11nd inconsistent body c>f 
l;iw;' 494 So.2d at 5%, and create cer
tainty by !>ellfng for1h ~pcclflc clement!; 
neccm:,ry to es1al)ll~h 11.ibillly or iJ lhlrd 
µar1y fol' i11tcntlo11al Interference with the 
bu~ln<?~!> dc.illngs 0 1 relallon~ between 
two ollw, pnt1ies, Ye1, thPsr req~1lr~men1h 
Included many of the sc1me elements of 
the old tort:.. AtcorcHn!:!IY, the cnSe lt1w 
prior to Gro~~ retr1ln~ vlablliiy ;incl may 
be ullthorit;itive. 

While the objective Ir, Gross rnJy have 
been to end confusion and provide guicl· 
ance, a c:are(ul c111.1ly!,b o( the new tort's 
t?le1ncms c1nd their appllcatlon to specific 
contexts show thot greol uncertainly ~,ill 
exists over the parameters of tho tori. 
Simply put, the court in Cross created ,1 
theory of liablllly which pen;ilizes somC:! 
,1ggre:.~ive bu~ine~~ conduct In a free 
Pconomy whi le legilimizlng othot com• 
IHJti1iw bi!h.ivlor wilhou1 any cxpl,mn• 
lion o( the difference. This article wi ll 
t>utline the historical antuccdcnts or the 
Unified tori, 1evlcw 1he general prerequi• 
sites for liability established by the Cross 
court find trace their dev'('>lopmenl In lhe 
last two ye;us dnce Cros~. Prom this 
;maly~i~, the> arli<.:le wi ll alll!mpl to pro
vide ~ornl! guiddnce to the practitioner 
In prosccullrig or defending cl1Jims ror 
to, llous lntcrlerrncc. 

Interference with Business 
the Unified Tort since Gross v. 

II. HiSl()rical underpinnings 
Prior to Gros~, two separate torts ex• 

ist@d, a very limited tori of intentional ln-
1crfcrcnce with i.ln existing c;on1rnct and 
much broader .ind amorphous tori of ln· 
tentlonal interference with busine~~. The 

1orl of lnt~rforonce with contract general
ly did not oxbl exc.:~pl wlwrl! il third party 
(1) Intentionally or knowingly Interfered 
wl1h un existing employer-employee re-
1.itlonship or (2) induced a lxeach o( ;:i 
lease by coercion or fraud. The underly• 
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Relations: 

Lowder Realty 

Ing pollcy (or this \trk t limitation on the 
tort was found in fowo// v. k>rd, 208 Ala. 
101, 95 So. 67 (1922) whercfn the Ala
bamn Supreme Cow I hold th.it the plr1in· 
tlrf, who~c rnntract wJs Interfered wi th, 
Jlrcady h;id an ,w.1ili1ble remedy In 

The Al,1bama Lawyer 

breach 1)/ contract to recover his clnm• 
ages 

An import,1111 ca~c Illustrating the tort 
of intt>rferc,ncC' with con11act Wt.ls /,tlllC> 
S. Kempc.•r 11nd Co. S0u1heas1, Inc. v. Cox 
Jnd ASH.ldd!t'}, Inc., 434 So.2d I.JAO 
(Ala. 191B). In that c.i\t'. the ddendanl 
brokcr<1gc wn,pc1ny l11ducoo th1.> ,m,ploy
oe of the pl,,lntfff bmkcr.,gti company 10 

breach his noncompetc agrccmcnl wllh 
hi\ employer and .itcepl en,ployrncn1 
wilh the drfendan t. l he defe,,d,mt also 
lndured 1hr employee to solicit cus• 
tomcri. of hb former cmploye,, ,1no1he1 
breach of hi~ t!mployment agreement. 
The tOUft found th,11 the dl'foncfant 
broker w.i ~ liable /or tori low, l1He1 /c.•rcnce 
with con1r,1cl. 

In dlrt!l t contra,t to this con,trieted 
10 11, the tori or inwrfor11 11c-e wlth hu5iness 
enjoyed an almost unllmired dPvrlop· 
ment, applying w ., myriad of c::ontex-t~. 
1 he common law genr:.is ot the.• tort wa,; 
derived irom 1he 19th century prln< 1ple 
of suhqtnntive due procebs tht.1L ,1 pt•r~on·~ 
tr..1de, pro(e~,;ion or hiisl ncss w,1, ,1 prop
erty r111ht protected hy lilw from imerfcr
cncc. n,e Aiabainr1 S11prNnc Court ~et 
(Orth lhh, policy In thr ca,;e or 5/l DrkS v. 
Mccrar y, 47 Sc, H2, 334 (1908): 

"mlw Individual cltl,1'11, a~ ,11101.-e,,f
ty, n,u,t be lefr lree 10 111.lop1 ,ud, t,,11· 
Ing, pr<>fe"ion or tr, ell' as may ,!!c,n1 
10 hlrn 1110~1 condu!llll' to th,u rnd. 
Without 1hl~ light, h< ,,innot he ,1 frca 
man, 1 his right to cho1N,' one·~ c,illln11 
I~ 1111 es~untl,11 part o l •hat llbeny whit h 
I\ the objrtt of 11owrnnll•nt tu proh.>ct, 
and ,1 c,1lllng. wlwn c ho~l'n, h ,1 n,,m\ 
propurly ,1nd n11ht. In lle<'l'\\ollY ( (>11 
~eqUl'llt ' tJ, .in unli1w(11I hw,1slon of c11 
lntl'rftl(l!llCf' with tlw j)Ul'IUII of Prt>lll'l'SS 
o( nnt•\ trade, prttfl•,,lan or hu,ln""~ 
,~ ,, wron11 (or whrch ,Ill actior, lit•, Ht' 

that hln<it•1s .1nothr1 In hh rr,1111• tll ,, 
llvellhocxl i~ liable to Jl1 ,ictlon In, ,o 
h1nck·rln11 him • . " 

This co1T1111011 law rl14ht is lnrorporatt>d 
Into a1 llclo one, Sec.lion 13 or tlw Ala
b,,ma Con~tllulion, which providl', th.it 
''lwry per,on for .my injury donl' him In 
hi, l<1nrh, goods, pc,,on or 1cpuh1tlo11 
~houlrl h,we remedy by due procc~(, or 
l,1w:' Sw [v,ms v. Swaim, 2•15 AIJ. 641, 
18 So.2cl 400 (1944). A \lillUIOry b,1,i, is 
,ibo Alc1. Code §6-5-260 (1975) which 
provide~ ,1 rt!mt!dy (or "un i.1wful d,•prlv11-
tion of 01 I ntNfcrcnu• with'' one\ f')(!n.on
a lity. In at lcaq 011c <.,hc, Mlm) v. C.111-
1M, 8,1nk of Prattville, 372 !io . .ld 311 
(Ai.:i. 1979), the Al,1b,1ni.t Sup1c111c Court 
npplircl thi, ,t.itute ,1s J ba,b for Inter• 
ferenc;e with bu,inev,, holding that .:i 
h,mk'~ unlJwful repos...e,Glon of plotnfifrs 
truck tortltrn\ly lnwr(L•rl,!rl with hi, log• 
ging bu~111t•,~. 

Prior to C,,o~), only two elemt!nts were 
required ro, ii plillntlff l(J t!~ttJhl ,~h a 
pr/ma fllrlc cJsc of lntcr(NC'lCC with l>u!r 
ine\, <md r.hilt the hurden lo the defen
d.int. Fll'!it, the pl,1i11tif1 was required to 
~how .111 1ntentlonul ,Kt of ~mrmJtlVc In· 
wderenc:o nnd \Onw co11~eQL1Cnl1,,i h.irm 
to th!! pl..ilntlff•s bu~inr~~. E.g., Purcell 
Comµ.iny, Int. v. 5prtl{R I ntPrpri~c>,, Inc .• 
431 So.2d 515 (Al,1. 1981); /.;vr1n~ v. 
Swain,, 245 Ala. Ml, 18 So.2rl 400 
(1944). The unlimited ,wpc of till' tort 
was found in it.s protcc:1100 of oll t.iccl!. 
or thP plr1in1iff·~ trade, p1ofc~,ion .,nd bus
in,";,; il11cl not simr,ly it> relation, with 
third partfl"'-Thu~. any di red intt-rforence 
with thl' hu\lne,;5 creatPd tt ba~h for a 
p,lma r..1dr claim. 

0 11CL' ,1 pr/mil f.tdc• (;/l~E! Wcl~ 1"5tilb

lbhcd, the burden of proof \h1ft(1cl to the 
clcfendc111t to prove ju,1lflcatlon or pro-

Andrew P. Campi><'//, J J')Jrtnt•, In 1/11! 
Blrmlngh;:im firm or l.e/tm,111, Slcg11/, 
Pilynr & Ci!mpbo/1, P.C., 1, .1 14'JdL1<11t• of 
Blrmln8ham Southern Coll,•ge and tht' 
Unlwr~ity ot Al,1br1mii School of t ,,w 
wlic,C' lie was a mrmbt:!r o/ Orr!P.r of r hr 
Coif ,111d th!! Al.ibama L.1w Nc•view. /-le 
is ch,1/rpcr~on of tit!! Bu,inl')\ Tort1 ,ind 
An111rus1 Section or rhc Alt1/Jo1ma St<1IP 
R11r ,11,d ,, member of the bu.tr<./ of etlltor1i 
of The Alabama t.awyer. 
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priety for its interference. Early Alabama 
cases indicated that the burden of proof 
wns on the plnintiff to show the inierfer
ence wns wrongful, Improper or u,,jus• 
lified; e.g. Spark~ v. McCtary, supra. The 
principle gradually developed, however, 
that justl(ication is an affirmative defense 
10 be plead and proved by the defendant. 
Polycec, Inc. v. Utah Foam ProclrJcl.~, Inc., 
439 So.2<i 683,689 (Ala. 1983). As Judge 
Wisdom held In I hompson v. Allstate In· 
surance Co., 476 F.2d 746, 748 (5th Cir. 
1973), a scrnlnal 5th Circuit case Inter
pret! ng tho tort: 

'
1Jus1lflct11lo11 for Interference In 
nno1her1s business I~ an a/(lrmalive de
fense and is no part of the pialntlW~ 
caso. h i& enough 10 .illogc MHJ prOlle 
the tM d~1i.:t l11 effect laavlng rho defen
dnnt to lusti(y, i( he can:· 

What constituted Justification prior to 
Gross was never fully defined. The sub
jective m1ture of this standnrd of proprlt..>ty 
when applied to tompetl(lW dCts created 
immense problems (or defendants, par• 
tlc;ularly since lhe !.llprcmc cou~L had 
heltl th,ll Justifl~ation was a question or 
(act to be determined by the Jury. Gen• 
erally, ln Its c<1ses1 the court distinguished 
Incidental harm to the plaintiff's busin(>.S~ 
resulting from the natural workings of 
competition, which were permi&sible, 
from affirmative Intentional acts tdken 
out of a motive to lrijure the plalt1tiff1s 
business, which wero 1ortious. 

As to tht..> second ,rnd third elements of 
knowing and Intentional lnter(crencc, the 
Cross court apparently retained these 
prerequisites from the o ld cause of oc· 
lion of Interference wl 1h business. This 

w.:is c1pparent ln the recent decision of 
Bear Creek Cn1,erpris11s, Inc. v. WMriur & 
Gulf Nav., 529 So.2d 959 (Ala. 1988). Ir, 
that case, the court reaffirmed prior law 
(e.g., A/a. Power Co. v, Thompson, 278 
Ala. 167, 178 So.2d 525 [1965]) that a 
third party's refu~al lo deal that disrupts 
the plaintiff's busines~ relalion, as op
posed Lo a11 .let Ive intcrfercnec, Is not ac
tion.iblc. In roaching this result, the court 
relied on Rcswwmc•nt (Second) of Torts 
§766 :rncl comments which v.ilidote 
refusols to deal to reach Its result. Given 
the court's odoption or the Restvternent 
in Cross and 8e<1r Creek, practltiont..>rs 
should become familiar with Restate
ment, §§766-767, on interferencr,?, and 
par-tlc:ularly §§768-774, which Identify 
specl(Jc examples o( lustl(lcatlon. To tho 
mctoni a party can nt Its acts within one 
o( lhese examples, II may gain .iccept• 
once by the supreme court. 

With respect to the element of justiflca
llon, the supreme court cre11ted more ~111-

ceriainty than clarity in Cross. While the 
court li~tec;l absence of J u~tlflc:atlon as 
one of the eiern11nt~ or proof, th(! courl 
stated In a foo1r1otl:! that It was retaining 
the principle that jusliflcatlon was nn .1_(. 
rJrmativo defense to be plead and proved 
by tho defendant. 494 So.2d nt 597, n. 3. 
Jn the san,e footnote, the court reaffirmed 
prior law lhtll j~1slification normally 
would be a question for the Jury. The 
court rhen adoptE!d the Restatement (Sec
ond) of rort s § 767 11979) balandng test 
for a jury to di!l(!rmlne ju~tific<11lon based 
on a consideration of (actors, Including 
(I) the nalure or the ac1or1s conduct; (2) 
the actor's motive; (3) the interests of the 

All Th e Law On: 

other with which the actor's conduct in
terferes; (4) tho lntarcms sought to b(! ad
vanced by the actor; (5) the social Inter
ests In protecting the freedom o( ilclion 
of ihe actor ilnrl the contmctual interests 
of the other; (6) ihe proximity or remote
nl:'!ss of the actor's c:onducl to the inter· 
fercnco; and (7) the relations between lhe 
parties. A cri tical review of these factors 
reflecls thilt this balancing test o( consid
erations (1) muddles the law rather ihan 
giving any certai 11ty 10 rhc bar .ind busi
nesses os to what constitutes legltlmote 
busine~s c;onducl and: (2) may turn the 
Issue or Jusirncation lntb il ~ub)ective 
vc1lue-ori11nted decision based on a jury's 
rough notions of falrnl!S~ a~ opposed to 
a determination based at least In part on 
some objective criteria. Arguably under 
this test, the most Important feature, as 
with the old liJw, will be the Intent or 
motive o( the actor In cnrrying out 1he 
alleged interference iJnd not whether the 
act lts!!if constitutes v11lid b1J~iness com
petition as opposed to wrongful be
havior. 

In suhsequenl decisions after Cross, 
the Alabama courts l,;JVe tended to place 
the burden on the plalotlff to prove 
absence o( ]L1stirlcatlon. In Finley v. Bev• 
erly Enterprises, Inc., 499 So.2d 1366 
(Ala. 1986), the defendant nursing home 
adopted the policy of 1101 allowing nurses 
whom it had previotJsly dlschnrged I() 
work a~ private nursP.s to p;itients al it"S 
fac"l llty. Whil e 1he ~upr1:!li1!! court fl:!C08· 

ni,:cd th11t this CQnstlt utcd a potential 
interference whh tht! rl!lationship, tho 
cout'( held that thu plalnilff had not "pro
duced a sclnlllla of cvidcnc:c to show that 
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there w.1s no ju~1ific.itlon for Beverly's 
1>0licy thJl dbch,1rged BeVC'rly'~ en,ploy. 
e<>~ moy not re-enter the premises to 
work as private duty nur~e~:· 499 So.2d 
al 1360. In Birmi11gh,1m Tc/ev/~fon C.orp. 
v. l)Namu), 502 So.2d 761 (Ala.Clv.App. 
1906), the court of civil Jppeuls empha
sized that plaintiff h,,d foiled to prove an 
tlb!tenc.c o( Justification for Interfering 
wllh a former employ\.'C nssumlng a posi• 
lion with a com1>etlto,. Id. Ill 765-66. 

Whi le the cou,t In Cm~s ldl unclear 
llw scope o( the Justlflc,Hlon defense nnd 
the wiclentlary standard!> (or os1,1bllshing 
It, 1,ub~equen1 cases havo shown that 
with the demise o( th<> ~clntill,1 rule and 
tlw quc~tion on the burden of proof, ju~ 
tlfica1ion may be more of an appropriate 
Issue for ~ummJry Jud~ment Sec Finley. 
supr,1; Dunnivant v. f.l/.:,,tat<' /\1110 P<lfts, 
85'1 F.2d 15 751 (11th Cii, '1988). Indeed, 
what could develop Is an <.>vlclentiary 
~t;indortl Jkln to fecler,11 discrimination 
clulms where (1) the plalntlr( has the 
burden lo offer proof o( the four otht!r 
clcmcn1s of actioMble Interference; (2) 

the defendant then mu,1 .u1lculatc or 
show ~ome eviderce of JustlflcJtlon; ond 
(3) the plalntlff, In turn, musl prove that 
the ortlculated ratlonc1lc ,., prNcxtual for 
an lnlenl or motlw to h<1rm the plaintiff's 
lw ~iness. This evlden1l,1ry ,1,1ncforcl 
would be more consi~tont with the em
phasl\ plact>d hy Gro5, a,,tl lls 1,edi8ree 
on the .ictor's motive in effecting the al
leged lnwrforence, while ;i(fo,dlng real 
µrotcctlo11 to a defendant's aggressive but 
lowrul act~. 

Tlw Al.1bamo Lawyer 

IV. Conspiracy to Interfere 
The limitations impoi.cd by Gros~ ap,, 

parcntly did not affee1 the av,,i111billty of 
lht! scpnrc1tc tort claim of con~p11i1cy 10 
lntcdero with buslnc~s or relations, Prior 
to Cross, the supreme court held 1hat If 
two or more persons planned or partici• 
p,11<'d In an <1c1ual interference, they were 
11.iblc for the separate tort of conspiracy 
to Interfere. E.s., Purrefl, supra at 527. 
Unlike trodlllonal con~plracy law thee,;. 
sonce of tori was not th11 consplralorial 
agroorriont bur the lnto,fore11cte carried 
ou1 ,is J result of I l. Wlthou1 1he clcmentJ. 
of the undedylng tori, I.e., octu<1I lnter
fert!nce and damage, the claim foiled. Id. 
1hr ~uprcme court In foSS<'U v, Davis, 
5 JI So.2d 849 (Ala. 1988), hC'ld this 
claim for conspirncy Is \till ,wnilnble if a 
pil1ty est.:ibll~he~ the Gross element~ and 
shows by circumstantial uvltlonce that 
other parties particlpat<!d In an agree
mcn1 to crfcc l the lnlor(crcncc. Id. at 851. 

V. Conclusion 
Critics with some justification have 

argued 1ha1 a 1011 or lntcrfcrt>nce with 
business relations not only 1~ 100 vague, 
but funcli:1mcn1ol ly lncon~lsten1 wil h an 
l:!tonomy founded on free ancl vigorous 
competition. This dl(ficulty of reconcil
ing ,1 tort of interference with tho com
pctltiw order In the United States be
comes mort' acute when lh<' defcndan1 
competitor Is required lo prove that his 
conducl was justified under ~omc unde· 
nn,•d ~ub)ectlve standard to be ~uhmil· 
rc.>d to ii Jury. What Is fundonw11t.1lly clPar 
from Cross and IB prodlpy ,~ that the 
broad elements or the new tort ~ketched 
out In Gross need ~ub~1a111lol "fleshing 
out" 0,1d durifica!lon, partkularly on the 
Ju~1iflc.,tlo11 defense if businesses c1rc to 
be nfforded 1he cer1nln1y pronilsed, bul 
undelivered, by Cross v. /owe/or. 
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Building Alabama's Courthouses 

The following continues a hi!,tory o( Al,1-
bama's counly courthOU)b- lheir ori
gins and some of the people who con
tr ibut ed 10 lhcir growth. Thf.' Al.ibJmJ 
La,vye r plans to run one county\ ~tory 
in e,1ch issue of the ma11,1iirw. If you 
have My photograph o( early or prt'\· 
ent courthouses, please (or, ,trd them 
to: 

Sc1111u1•I A. Rumore, Jr 
MIKIIOnlco & Rumor~ 

Ll30 Bl'own M,irll Towc•t 
Blm1lngha111, Alnba1na 3 .!O i 

Lawrence Counly 
L;iwrence Counly w,h 1,•,111•d by rlu• 

Alabama INrlwriJI I cgisl,11ur,• mt lt•l>
ruary 4, 1818. II w.i, ni1m ti 101 < .1p1,1ln 
)i!me~ Lawmnco of 1hc Unt11"C"I Iii.tie, 
Navy. Captain Lilwrencc h,1d tnught 111 

1he Wa.r with Tripoli Jnd 1n th,• W,tr 01 
1812. I le Is mo~, rcmemlH•n'<I ,,s rht• 
commander o( the "Ch,·,,1p1•,dw:' On 
June I, 1813, hr wa\ myrully wounch:d 
In .i banle wllh 1he Brlj1\h /\~ ht, 1m•n 
ca,rif'd him into tht• hcitd 111 h1~ ~hip ht· 
said the fr1mou~ word~. 'I tHhl lier '111 \ht• 
slnksl Damn ii ;illl D011·1 i,:1w u11 rl11· 
ship!" 

Thr <'llrllt1~t counly l'itl or' I .,wwm 1· 

County Wl.l& loc.itod a Mdtrn1\ Bluif 
This .ire,1 was 11t the hu,~d 1111111• 1 lk Rlwr 
ShOfll~ on lhC ~OUth book ol till' ll'IIIIC'" 

by Samuel A. Rumore, Jr. 

I 
\l'l' Riwr. II w,1, n,1mrd ior John M1•lton, 
,111 lri,hm11n whn h.id mc1rrh'l.t ,1 Clwru
kt1t• worn,in ,md ,1m,,.,"1d ,1 fotllllll', 11 .. 

pmll'lfly by mbb111g ~ellll',.. p.1~~illR tlw 
bh1fl on fl,1thn,1t~. I h: wuld IIP < ,11ird ,111 

Al,1!,,1111,1 ''tlVt1r pl1,1W!' Wilh hiG h<mty hi• 
h111111ht 11u111111nu, ~lnVf', ,n1<l 1•,1,1bllslwd 
, I I.IV!' ltl 

Atrrn l11s th.,,111, in 11115, M1•lto11\ 1,1',,\'1111 

pl,1nt,Jtlon :inrl ,l,wc•\ wem purt h,1,u1 I by 
·\ndrf'W lac·ksnn J,u k,011 ,111d hh .,~,<>
c l,111·~ thought lhJI •lwy could l'\l,1hll,h 
J IU\',111 ,1l o1 point Jliovt.• the .,ho.ii\. 1 hey 
l,,ld oul ,1 m.itn ,tn·t·I 011 ,, '1111• p,11,tllc•I 
wllh 1lw riw1 blu11. I\ l,111w t Hy. whh h 
w.i~ to b1, t,1IIL'll M,1 ,llhun. w,1\ pl,uuwd. 

fhc IJJ\I recorded court ronw1wcl In 
t .,wren, 1• C ount\· ,11 ,".,\piton\ Blurt nn 
August 2•1, lll18 T,e 1 lnnor,,hh· Oh,1-
di.1h Jun!'~ prl'~td!!d C oUrl ~esm>n\ ,1lso 
cr11nml'm pd thPw on Nmi•mher ll, IUl9, 
,lllcl rt•bru,1ry 14, 1820. 

A, 1n mmr counlll's 111 Al,1ham,1, the 
,It,• of ,1 rwrm,tnt•nt c uunty w,11 w,,~ ,, 
quc•,tlclf1 ul grt!"l polit,('.il lrnprnt,1n< , •. 
011 Duc..umbur .\, 11.il'J. thu lurrlturt,11 
lt•),11Sl,111111• p.1~-.<.·d ,111 ,ICI c.ill1111J IOr ,111 
t>lt>< tlon of liVt! r·llt1H11h\lon1'1, who 
wo11ld c I mow lhP per111,111rn1 c ow,ry ,r,u 

Somuel A. Rumor~ Jr., J\ ,J gr,1du,1tP of 
the University of liJntn• /Jame ,md the 
University of Alabatn.1 ~, hoof ol L.Jw. 111' 
serwd as foundlns cl1Jlrman {!f tlw 
Alabama St.1te Bar~ Famlly I.aw 5U<.llon 
and Is In practice In 8/rmlnghJ.m with 
the firm of M1g/lon/co & Rumore. 
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sltP in tawrenc:<' County. Two communi
tic\ Courtland and Mouhon, immediate
ly lncorJJOr.itcd In order to h.we an edge 
In the sclcctlon. The commissioner!, 
, hose Moulton, the area closest to the 
IJl'Ographicol center o( lhe county. 

Occau~c of Its name, m~ny people be
lll'\/C that Courllilnd w11~ a /orrncr coun
lY , '.'.ll or I ,1wrcnc:e County. This Is not 
lrllf'. Courtland recefVt!d Its name from 
tlw linllcd S1atci. Lmd Office and Fed
t>r,11 ourl which had been established 
tlwn•. I lowcwr, In later yeors the legis-
1,,tqw mandated that one session of rhe 
pruli,1t court be held each month in 
lourll,,nd. 

Tl11• fo~ 11h ~1mlon of the circuit courl 
offfrl,,lly convened ill Melton's Bluff on 
Augw,t 14, 1820. It lmmcdia1ely ad-
1owm•d 11\ order 10 meel the nlc!XI day at 
tht• m•w I oy n1y seat of Moullon. In spite 
of Antlr,• Jackson·~ expectations, 
Mt•hon'\ lllt 1(f ncwr i,uccceded as a 
ltlWll, ,tnd M,1ra1hon never materialized. 
lod,iy th1w .ue no remains o( the place 
a-. thL• ,m•,1 I, ur,d<Yneath 1he water?i of 
thr lrnnr\\f'l' River. 

M,my pl,u 1• in Alabama Jre named for 
\V:lr hcrt1t•,. The town of Moulton ~ 
n,m11"1.l lor I lcutenant Mi ch.iel C. Moul-
1u11 ol rlw United States Army who was 
k1ll1'<l ,1t till' Battle o( I lorscshoe Bend on 
Mntt h 27, Ill 4. It Is interesting 10 note 
111 p,Mlng lh,11 thc 1wo other ofOcers who 
tllc•tl ,,t thi, ht ltle also hiive county seal~ 
11,11tw<I fur lht . The city of Montgomery 
w,,, n,mwd qr Major I emuel P. Mont· 
t40111ury1 ,md Somerville in Morgan 
Counly wa~ narnud for Lieutenant Robert 
M. Sumrnervlllu (Somorvllle). 

The flrs1 counhoui,c In Moulton dawd 
b.ick to 1820. It was a log building that 
had ,1 fence ,uound It; In 1859 this pio
neer s1ructure burned. 

On April 4, 1859, pl;1ns were made for 
ii nE'W courthou~I' 10 be completed by 
March 1, 1860. When conslructed, lhis 
new courthou~e was 54 foet ~quare, two 
storle~ h1$1h and built of brick. It was 
toppL'<.I by a ct?ntral tower. The bullding 
had two large offices, two small offices, 
two Jury ,00111!, and .i courtroom. Pend• 
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Lawrence County Courthou~c 

ing its con~truction, chancery cour1 was 
held ,ll lhe offlcc d HJnst!II & Cl.irk. Jnd 
the circuit court convened at the B,,ptlbt 
Female ln~tilute. During 1he Civil War the 
t,uilding w,1s U\<'CI a~ o hospltnl. 

The third and pre~ent Moulton Courl· 
house repl11ccd 11, predece~~or on the 
town squc1re In 1936. The <1rchltcctur,1I 
firm was Turner & Northlnston, .ind the 
contr.ictor w.is W.C. Ch.imbcrs Construe· 
lion Company. The L>ulldlng ws t 
$450,000 .:md was financed by o ~peel.ii 
tax used to r,ay off .:i hond Issue. It w.is 
constructed In o classic rcvlvnl style of 
llmcstono from th<i qunrrlcs noar Ru~~cll· 
ville. This s11ucturl! sorvcs the cou,11y to 
this dny. 

In dosing, It Is f11tin11 10 quote the 
Inscription\ on the ('nlr.ince~ to thf' L.1w. 
rence County Courthouse. Tht'Y ,1,c ,m 
in~piratlon to the people of L.1wrc11cc 
County and to ,,11 pt•oplP. Over the front 
entrance arc the worth, "The eternal ,~ 
of Justice aw our rule and our brrth· 
righf'!...Burkc. And 0\/t!r the rt'ar <1n1mnt"e 
are the word~, "Let u~ wmcmbvr th,lt lur,.. 
tlce mu~t be obo;cr\cd C\!Cn to the ,~, .. 
- Cicero. • 

rhe A/ilbJma /.,lW yCf 
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Recent Decisions of the 
Alabama Court of Criminal 
Appeals 

State cannot force dr iver to sub
mit to chemical test 

Thrower v. St;ite, 8 D1v. 982 (No
vember 10, 1988)-T hl~ CrlSC! presents 
.in ,~~ue o( fll'!tt lmprcsslon in lhe Slillf' 
o( Al;ihalT'a1 I.e., whet her or nol 
rc•v<>rslhil· 1Jrror occurs when J defen· 
dant Is forced 10 submit to o choml
t,l l w~, de)lgMted t,y a lr1w en(orco
rncnt Jgcncy over his objection ,md 
ti.'(U~JI 

Tlw evidence at trial demonstr,H1.'Cl 
thJl Thrower w;i~ properly placrd 
unclrr l,iwful arrt:!St and transported to 
r,ollce headquarters and then to thr 

,;-_ . 
' 11111'6• r ~-r? ··. John M. MIiiing, 

fr., is ;i memher of 
the firm of 11111, 
HIii, C.mt•r. F,an. 
co, Cole & 8/nck In 
Montsomery. I le 

ls J gr,1duJ10 of SprinB Hill College 
i!nd the University of Alabama School 
of Llw. Milling covers the civil portion 
of the dcci)lon~. 

Recent 
Decisions 

Gu,,terwi llP Emersency RQ0111. At the 
emergency room, u blood sJmplc w,H, 
wken ut the direction of the police of
ficer ilnd a(ter the dc(cndant h.1d twice 
rcfu)t!d to )Ubmll Lo 1hc te)t, A unani· 
mou) court o( criminal apr,citl~ re
vtmt.'Cl and remanded the case and 
hold that the triill court commlned re
wr~lble error In admiuing the blood 
Silmple into evidence over the ubjac:
tlon o( the def Pndant. 

The st.:ite sought to uphold the ~cl
;,ure brisecl upon the Alaham.i lmplled 
Con~Pnt Act, §32-5-192, Code of 
Alabama (1975), and the Unltl'd Stotes 
Supreme Court's de<.hion in Schmer• 
bcr v. C,1/iforni11, 384 U.S. 757, 86 S.0. 
1826, 16 L.Ed.2d 908 (1966). 

Judge Ty)on focused the i'i,ue .is 

follows: 

by John M. Mllllns, Jr., 
and David B. Byrn~, Jr. 

''The sar,ctlo,, L111tlc1 Ah1l}o.11t1,1 ltlW 
(§32-5-192) I~ I( ,I jW l ~On rPlum 
upon prQpcr r('QUl·~t o( 11 l,1w cn
lorcement o(/lcor 10 submit tu " 
chemical tl~t. 11,c•n rnch r,·iui.ul may 
be 1>1.iced In evidC'nce .it trial and 
,rpproprl:ue aetlon taken 17t 1dw en· 
lorcement agencl<'& w,th ,c(crcncc 
to the pany'~ prtvilow, n( driving a 
mnror whk IC' upon the pub lie high
way. However. the Alabamr1 ~tatule 
Is clear thur D hlw (•nfarctmcnt 
agency doc~ not /1Jv(11/Je n11ht1 ,1/l('r 
ro(uSl•I by t/l(' nrrr~wcl f)iltty, to go 
(orwM<I (M!I ihclr rrfusal a11d take 
11 blood sample:• 

The appell,111• cuw1, relying upon 
the rationale of tht.> SupHmw Coutt or 
Alabama in lnvc v. StJW, 513 So.2d 24 
(Aid. 19871, ruled thill "the .ippropririte 
sanction I'\ to plilce ,uch refu~1I In evi
dence, and the Dlrrctor of l1ublic 
Sa(cty, upon proper certific,1tion or 
such refusal, shnll suspend the party's 
license to drive:• 

Recent Decisions of the 
Supreme Court of Alabama
Civil 

Constrtution al law .•. 
contra ctual provisions which 
deny common-law marria ges 
same status as ceremonial ones 
arc void as against public 1>olicy 
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Scott v. Bo,ircl of iru~tees of the Mobile 
Sw.imt.hlp Association, l!tc., 22 ABR 
'1911 I (Scptcrnber 2.3, 1988). Plalnriff~ 
were purponcd to be common-law 
spouse\, J;ick Scotl worked as .i 

long~hOf"('milrl .r11cl w.:i~ ii membe1 of ii 
plan rht1t provided group het1lth in· 
bUr,111<.t' 10 lls employees and quallfi(•d 
dcpondonts. Tho plar; only covon.•d 
spou,c~ of employees who had <.?t1tort•cl 
into ;i CNC'monlally sole,rml.:ccl ni..ir
riilgc. Louise Scott filed a claim for 
medical bt'neflts, and the claim was 
denied bec.tu~e ,he WilS a common-low 
pousc. Pl,ilntlff conrt?nded inter a/ia thilt 

the pl.in·~ c>.du~ion of common·lt1w 
spouse!> vlolat<.'Cl the public policy of Ala· 
b,1111.,. The (cderJI district cuurt upheld 
the pl.in .idminislrillor's dcni.il of the 
cl;iim, ond plaln1l(f appealed 10 lh(J 
1:lc..venth Circuit. Tht> Eleventh CltClrlt 
cc, ti fl Pd 1hr qumtion to the supreme 
couf'I. 

The suprontt! court h~ld th;it contr;ic
tual provhion, denying common-1.rw 
m;irrl.ige!> lh~ )Jrl'II.' ~tatu) a, ceremoniill· 
ly ~olemnlt:ed marriages arc void a, vio
lative o( the public polrey of Alabama. 
1 he supremo court noted that the term 
"public policy" or a state include~ It~ 
Con~ii1uilon ilnd 5t«tute~. and when they 
h.wc not dlruc..tly spoken, then It lncludl·s 
1hr dcclslo11~ or I hi! <.:ourt5. The 5upreme 
court also noted rha1 II ls well-settled In 
Alnbumn that the courts recognl.w com
mon-1,,w mL1rrlJ8l!!> J~ well a> cerf!moni· 
ally ~olrmnilcd marrfagfil. 

Cour b ... 
Ex pJrte Smith di tingulshed in its 
applica1ion of §12·11·9 
rx f}JrtC' /of1/n, /t. (RP: Andrews v. lcf

t/n, Jr.,) 22 ABR 3888 (September 23, 
1980). Andww~ wJ~ injured In an .iccl
dC'r, t .rnd nlcd ., nogllgcncc ~uf1 c1gJft1s1 
Lofll rr In dlstrlc:t coutt clalmll,g $5,000, 
Six year. later he moved to amend the 
compl.1int to rJise the od domnum 10 
$10,000. rhe dfstr c-1 coun denied the 
motion, ,111d th!" ci•cult coun re(u\ed to 
transfer the CilS<' 10 the circuit court pur
~uant 10 §12-11-9, }.IJ. Code (1975). On 
appc.il, the court of civil .ipp<!dls ro
vcrscd, ,ind the supreme court gr.intC'd 
tertio rMI to clnrlfy the law. 

Andrrws rC'liecl upon fx pnrtc Smith, 
416 So . .2d 76() (Ala, 1963). In that case, 
thl• circuit cou1 t tmr,sferred the ca~e from 
district court t<> 1hu circuit court bccauS!! 
plc1i11tirf'~ dam.ige~ cxceccil?d the $5,000 

The A/abam.i Lawyer 

jurl,dlc tion.il amount. The supreme 
coun distinguished Smith on th!! grounds 
th.11 Smith w,1s ,1 tfotlnuo action .incl the 
undisputed testimony showed th.it ,,latn
tlW, dnmage, exceeded $5.000, whcrca, 
In Ihle; ca~P Andrews' acrlon b one 
~ounding in negligence whc•,o the 
runwdy l!t merely mont'lary dnmage. The 
sup,crno cou,1 noted thdt II i& well-wttlrd 
th.JI plaintiff rnay foreKO hb <.l,11111 fo, 
monetary damage~ 1,1 exec% o( the Jud,
dirtiono l limit o( the district court In 
order 10 bring his action In the dl,trlct 
court. Since the statute' of llmlt,1tionc; ex• 
pir<.>d on h,~ negligence clarrn, Andrews 
car1ncit dbmi~. and refile in circuit court, 
.ind h,i, only wmedy i, to limi t hi~ dam
age cl,1im to $5,000 ,ind remain in di~
, rlct court. 

Insurance .•• 
Insurance adjusters' settlement 
negotiation s do not amount to 
"constructlve appearance'' to pre
vent default 
L1•e v. Martin, 22 ABR 3904 (Septem

ber 2.J, 1988). Following ,1n ,1ccide,11, 
pl<11n11ff cntcr<.>d Into settlemc>nt nrgo1ro1-
tlons with dcfcr,dant'~ IMurnnct• nc!Ju\ter. 
Plaintiff Oled suit, and scrvicu or prncP,, 
wa\ perfected. No rcspon~c wn~ filPd, 
Mel plalntl(f took a defauli. Ddt.•nd,1n1 
nlcd r1 Rule 60(b), Ala.R.Clv.l~, motion for 
relier from judgment wl1h ,, ~upµortl111! 
.iffldavlt which stated thnt the ln,urm,ct• 
,1dju,tcr accidentally placed the !>Uni· 

rnon!> and complaint In a hox o( closed 
Oles, and tht,y were? nut discovered umll 
;i(ter the default. The trial court d1•nied 
the defendant's mouon, and dcfond,1n1 
,1ppe;iled. The supn:unc court rwerhc>d. 

Defendant contende:d that hh ln,ur
,mcc .idjuster's seulemont ncgo1l111loni. 
with th!.! plaintiff amounted to ,1 'c.o,1-
s1ruulvc ,1ppearancf! and this required 
pl.1l111Jf( to ijlve him " threc-dny wrltt<.>n 
notice under Rull.! SS(h'., Al<1.fl..Clv,P., be
fore ,, ht>arlng on the apr,llc,,tlon for 
Judflment. The supreml) court dl~ilgrecd 
ilnd ~tared that there is no ,1ppe,1r.1nce 
until some writing hd) been Oled In coun 
to lnrliciltl' an Intention to defend tht• ac
tion. Settlement negoti111ion~ condutwd 
prlo, 10. or ..iftl!r, rhe dilte suit ls n k'Cl can• 
not constitute an appearan(<' 10 Invoke 
Ruic S5(b)(2). The supreme' court also 
held that lh(I trl,11 court abuwd fls tliscre
tion hy refusing to set clblde the ,t<•fault 
judgment. 

Insurance ••. 
there is cau e of act ior1 for "bad 
faith" in unin urcd motorist 
context 

Sanford v. L,bc>rty Mut. Im. Co., 
Supreme Court N<). 87-.301 (Nowmber 
23, 1988). Liberty Mutu,11 w.,~ surd for 
bad fuith rclusal 10 lnv<'stis,1te iln unln 
sured motor!~, clRlm. I lbcrty Mutuill 
flleo" molion to dismi~s b,1scd on Q11itk 
v. Slate F;irm M111. Atito, Ins. Co., 1\29 
So.2d 1033 (Ala. 191H) ,1nd sub~cqucmt 
case~. Liberty Mutu,rl cortf.!nded thar 
Quick .ind it> succf.!s,o~ hL'ld th.11 Ala
bama do~ no1 ,ccogn1zc b,1d faith In an 
uninsured moton!,t conte~t. The trial 
court agr<>ed and gr,mtrd th(' motion, 
and the dismi~~al Wil\ m.ide Onal pur
suant ro Rull' S4(b). A/il,R.C Iv. P. The 
supreme court rc!vcrst•d. 

The suprt,?mc court nott•cl th,,t lht:! trial 
court's rullnK rt•fluC'ls d mlsrcudlng of 
Quick and the otho, two c:ascs dc.ill111>1 
with this Issue. The cour l ~,a,cd, "We per· 
ceive no public policy rca:;on to distin
guish bel\-Veen a 'bnd f.ilth' claim In an 
uninsured motori~r rontcxt ,,nd ii 'bttd 
faith' clarm in other two-p,1rty insurance 
contexb:' To the rnntmry, th!! \Ur,reme 
court rcaso,wd 111.lt the lt:!gi~la11vc ma11-
da1u for unm~url'rl rnotori~t protection 
cnh,111cc~ J publk pullt.y f.ivorl,,g ~uch 
claims. 

Tort reform ... 
section 232 of Alabama Constitu• 
lion limits appl icat ion of §6-5-430 
(forum non conveniens) 
Ex pane J//lnor, C~ntr.,I Gulf R.11/roJd 

Co. (In re: Keene v. 11/inots (l'ntr,1/ Gulf 
R,1ilroad Co.), 22 ABR 3%6 (S<'ptembcr 
23, 1988). Petitioner, llllnoh CPmral Gulf 
Railroad (JGC), pmltluncd the ~uprcnw 
cowl ford writ of r11t111damu~ ordering 
th!! Mobllo drt.ull '-<>Uri to 11,r.i111 It!. mo
tion 10 dfsmls~ 11,c oulo11 ponding Jgalns1 
H. ICC was a Delaware corpori.111on do
ing bu~lne~~ In Al;ib,,m,, Htl\vewr, the 
accident h;ippened in Ml~sis~ippl, and 
the plaintiff/re\pondent lived outside 
Alilhama and all witn!'s~es liwd 0111~ide 
of Alabama. 1 ht> motion to dl~ml~s wa~ 
ba~L>d on §6-5-4.30, Al., Codi! (1975), 
recently passed In 1hc 1011 reform pack
age. Scctlon 6·5-430, Js ,mwnclcd, June 
11, 1987, provides that the court mily dis
miss without prejudice any Jct Ion ag,1inst 
r1 cnrpor.11/on ff th<' tori h,1~ ari~Pn ovt· 
~icle Alabama, ;mrl ii 1~ drmon\tr,11<.>d 1ha1 
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J more Jppropriate forum exi~ts outside 
Alnbama. The •ult wa, premised on the 
F<.-'dornl tmplO)'l!rs' L!abllily ACI which 
allow~ ~ult In any county In which the 
defcndonl docs business. The supreme 
court denle<l the writ based on Section 
232 or the Alabama Constitution. 

The supreme co,1rt notPd that Section 
232 provides 1har a forC'lgn c:orporatlon 
may be ~ued in any county wh~N It d<X'!t 
business. The Alabamd I.C'Ki!,l.irurt! is 
without power, becau~c of the mand.itc 
of Section 232, lo dc,,y u pl.ilntlff access 
ro our courts Jnd sull ,1golnst foreign cor• 
por.itlons. Although §6-5·4 lO ;ipplies on 
it~ face to foreign corpoltltlons, it cannot 
be given effect in light of Section 232, 
and ;:, foreign corpor.1tlon may be sued 
In ;my county wh!!rC it doe~ business. 

Worker's compensation . . . 
§25-5-11.1 discussed 

Tw/1/(•y v. Daubert Coa1ed Prot;Juct~, 
Inc., 22 ABR 4041 (September 10, 1988). 
Twilley w.i, injured in Nowrnber 1984, 
whil e working (or l::>aubNl. 1 lc Oll!d d 

worker'~ c:ompen$iltion ,H-ilon. In July 
1985, hf! al~o flle::d ,1 ~ult clJln,lng he was 
"constructlvt!ly t.lischorgcd" in retalliJlion 
for h,wing filed the worker's compenc;a. 
lion ~uil anJ !.Ought compensatory and 
punitive damage). Ooubf'II cl.Jimed thilt 
he could nor reiwn 10 work bP('JUfie he 
did not h,we a doctor, rclPilc;e, ;ind thar 
this was again~! c:omp,iny policy. Secrion 
25·5·11.1, Alil. Corle (1975), effective 
FC'bntilry 9, 1985, provldL•s that no e111-
ployi>e sh.ill bt: termlnaicd solely be
cau~t· he has ln~tltutcd a workers com· 
pCrhation claim The retaliatory dis
dinrg l' claim was tried to a 1ury, and the 
Jury found In his fovor, finding th!lt he 
wa~ "constructively tcrmlnm('d;' but also 
finding rhat hi$ tNrnlnotlon was not 
'
1~ololy11 bec::ouse of the mrkN'~ compen• 
sat Ion \Ult. 1 ho trl,11 coun granted 
Daubcrt's JNOV .ind held there was not 
.i ~dn1illc1 of Nidcnc.c to supl)On Twilley's 
cla,m that the v.orker's compensation suit 
WiU the sole rca&on fo, hb rermim11ion. 
lwlllcy appealed, ;in<1 the ~upreme court 
rcve1sed. 

rhe ~upreme court noted 1h11t §25·'i· 
11.1 1, remedial and, rhcrrfom, conc;1rued 
liberally to effect lh µurpo~c. According 
ro rhL· court the word "tcrminarion" In the 
staruto Is broad enough lo include a 
"conwuctive terrnln.1tlo11:' 
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The! supreme court .ilso Sl<lled tha1 an 
employee may prove a prlmiJ (iJcie case 
or retollatory discharge t,y proving rhar 
he wJ S terminatcd beciltt~c he filed suil 
for worker's compenGatlo,, bcmen1s. Th<! 
burden lhP.n ~hi(ts to the employer to pro
duce lvldence th.it the t!mployee WJ S ter• 
mlncited ror a lcgltlm,1te reJson, where
upon the cmployc<' must prove that the 
rea~on was not true, but t1 pretext. The 
~upteme court Jlso notrd that Twilley'~ 
cJusc of .:ictlon for wrongful termination 
did not .1ccrue until July 1985, oven 
though he wa~ lnJurod In November 
1984. rherefore, Twilley c.in mnlntaln 
rhh, clnim under §25-5-11.1. 

Recent Decisions of the 
Supreme Court of Alabama
Crimina l 

Prosec utor 's imp roper clo sing 
a11;umcnt 

rx parte Tomlin, 22 ABR 3929 (Scp
lemuer 23, 1988)-Tomlln was convicted 
for murder and scntc-11ced to de,1th. Our
l11g clo~lng argument, the r,ro$ecu1or 
mnde comments on th<' cl<>,fend;111t's fai 1-
urec• to c..ill his wife and fotlwr onrl srated: 

'1 he police hove dono ii great Job. We 
have brought the til\e In her!! to you. 
The reason you'rl! 111// ltt•~ /1 bc<:Juse 
thl· Ju<lst• 1,1/rJ ~1· ll11d rnuugh cvi· 
dt•nn• for you to vt>tv tm. Now you 
hnvr. 10 do the duty thnt you ilre 
chr1rged with:' 

Thf' defendant foiled to ohject to Lhe 
remarks. Neverthel~s tlw ~ur,reme eourt, 
In il pf'r rurf;im opinion, rever;cd based 
upon the court of criminal .1ppea1~· dt!d· 
slon in Adkim v. StJW, 18 Ala.App. 659, 
93 So.2d 519 (1956). In Adkins, lhe pro· 
socu1or stoted, inr,•r n/1,11 "If the Stole had 
nor made out a case, the Court would 
hove taken It from the Jury . •• • " The 
Adkins court held 1hn1 th€' Sli.ltement by 
the pro~ecutor wa• pwjudlcial. 

Sl•cond, rhe courr hC!ld that the com
mont t,y thl! prosecutor rcK.ir'dlng th<! de
fcmJ.int\ failure to ct11 I hi~ wife, father 
.:ind other witnesses w,,s ,1bo error. 

At common law, one spouse was In, 
competent to testHy either for or ;igainst 
the other. Holyfield v. Swcf, 365 So.2d 
108 (Ala.Crim.App), cwt. d<>nled, 365 
So.2d 112 (Ala. 1978). Sc<..tion 12-21-227. 
Code of Al:!bc1mu !1975), h,,s modified 

the common law by providing that 11 

!tpou~(> nMy 11100 to so wstlfy. The spou~ 
becomes cornpetent 011/y,.1/icr he or she 
h,1s elected 10 testify. Therefore, 11 Is er
ror for the prosecutor to drnw ;in ildverse 
Inference from t1 rlefond11n11

~ filllurfl to 
c:.ill hi& or her spou~c. 

Recent Decisions of the 
Supreme Court of the 
United States 

Brady and its progency do not re
quire tate to preserve evidence ab· 
sent bad faith 

Ar/Lona v. Youngbloocl, 57 US LW 
4013 (November 19, 198H)-Do police 
have a constitullonal duty to preserve cvl· 
dence that might exoner,,w criminal de
fondnnt~. ond must they usr struc-of•the• 
art technology in ;:in11lyzlng evidence? 
rhr Supreme Cour1, In a \IX-to-three 
decision, ~.iid no. 

Youngblood was convicted by nn Ari· 
zona Jury of child molcs1;irion, '>(>xual ;i<;
s11ul1 and kidni!pping. The Ari101111 Court 
or Appeols reversed his convltrion on the 
ground th;ir the Stille had f,11 led 10 pre
serve semen sample.!> from rhc victim'!, 
body and clothini. The Supreme Court 
granted ccnlorarl ro com,ider the extent 
to which the due proce,~ clou~e of the 
(cdcr,11 Constllution requires the ~t.tte 10 
p1escrvc cvldenLiary m.itorlal that might 
be usc/111 10 a crlmin,11 dcfend<int . 

The victim, 11 l1;'111•yenr,old hoy, was 
molested and ~odomi1.cd by a mltldle
;i~ccl m,1n. After tha c1~~ault, the boy wa!> 
t.ik<-n ro a hosplral where a physician 
u~t'CI il swab from ., •·scxu,11 ,,,.,.auh kit" 
to to llect !,Cmcn samples from the boy's 
rectum. The police ttlso collected the 
boy\ clothing, whlrh they (oiled to r~ 
frlgem10. A police criminologist l.1ter per
(ormcd some tests on the rectnl i,wc1b and 
the boy'5 clothing, but he w;is un,1ble LO 
obt;iin information Jbout thl• 1<.lcntlly of 
thl! boy\ aS!ttillant. Al trl.il, expert wit
nc~M~~ te~rifled that the dcfendJnt might 
h,1ve bccn completely <.•xonerated by 
1linoly pcrfoimance of tests on r,roperly 
p1•ese1ved semen somplns. 

WrlllnB (or thE' miljorhy, Chief Justice:! 
~rhnqulst said that th£' due proc,m 
clilu~P did not require thl' stc1lc lo pro
wrw the semen !,Jmplcs, C\/Cn rhough 
the ~amplcs might hove been useful to 
rhe defendant. The Chlrf Justice noted 
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that only If the defenclJnt could !>how 
u.id f.iith on the part of the police would 
(;illure to pr<!Servc polimtl.illy useful evl· 
tfence constitute a den I.ii of cluP proc:es~. 
1 lw Court observed that tht• ft1llure of the 
police to refrigerate the vlc.tlm's clothing 
ancl to perform tests on the semen sdrn
plcs could be de~rib<-<I, .it worst, as neg
ligence, l>ut not bad "11th on the part of 
the police. 

Failure to follow mandate of Ander s 
is per se sixth amendment vio lation; 
Strickland standard docs not apply 

Pciuon v. Ohio, 57 US LW 4020 (No
vember 29, 1988)- ls an indigent defen· 
d.int denied his right 10 coun~<·I when his 
l,,wyer refu!>es to Ole ,m ilppeill on 
i<round~ th.it ii ls frlvolou~ and .i court 
Jccop1s the 11ttomey's withdraw.ii without 
requiring il detailed explJn,Hion or ap
polr11lnl( ,mother lawyer? 

Approximately a quartN o( ., century 
ago, In Dousl,b v. u/lfomii1, 372 U.S. 
353 (1963), the Supreme Court recog
nized thot lhc Fourtc1mth Amcnnment 
gumantcC!> ,1 crlmi11ai defo11da111 the right 
to counsel 011 o first .Jppc,11, .J', of rfghL 
f'our ye.i,, l;itcr, In Anderi, v. C.11/fornia, 
306 U.S. 738 (1%7), the Supreme Court 
h!!ld that r1 criminal ;ippcll;int may not 
bC! d<mi<!d repre.\ent;itlon on appeal 
ba~ed on ,1ppomted coun,<'I'~ a~~ertion 
th<1I he or ~h(! Is of lhe opinion thttt there 
i, no mP, 11 to the appc,,I, 

The Anders opinion, howC'vor, did rec:
ORnl1c thM In some cltcu,mt,111cc~ coun
~el m,,y withdraw witl1out denying the In
digent ilpfl('llilnt fa r reprc .. cnt.itlon, pro
v1dt•d thnt certain s;ifer4uarcls ,1re ob
sel'Vi.!d: flr~t. app0inwd roun,el is re
quired to conduct a "consc!Pntious ex-
0111lnJtlon" of the casu. I( he or she I hen 
Is of 1hc opinion 111.:u the c,,so 1~ wholly 
frlvolou~. counsel may rcquc~t leave to 
withdraw. St>cond, the r1>qucst musr be 
accompanied by a brief referring to c111y
thlng In the recoro 1hat mighl c1rguably 
support the appeal. One(' tho .ippcll.ite 
wurt rocclvc.~ thl!. brid, It 1fwn must con· 
duct J "full Cl<Llmfn,lllun" of ,111 of the pro· 
ceedlngs to decide whether tho ~.1se i~ 
wholly frlvolous. Only ,1(ter thb separate 
Inquiry, ;m(f only after 1hc .ippcll,1tc lourt 
nntl\ n<> non-frivolous bsue for appeal, 
111,iy the court procl'ed to con,ider the 
,1ppc<1I on 1he merit~ without the ,mis• 
tnncc or counsel. 

Justice Stl'vens, writing (or th(' Court, 
)(Jtcd : 

'' It r, 11pporcnt thai the Ohio Court of 
AppN1i~ dlcl not follow 11w AndN~ pro· 
ccdure~ when ii gr,rnted Appeil11te 
coL1nscl's motion to withdraw .Jncl that 
It tllmmhtcd an (!ll(!n more sNlou~ er
ror when II f;:illed to .,ppolnt new cou,,. 
)Cl ,1/u.•r Ondlng thai the record ~up, 
IJOIIL'<l ~<.'\/Cr.ii il'l:IUably mt'rltorious 
sround\ for r<wr..,t or pclitlonc•r'~ con
vlttlon ,111d modlflc,1tlor1 of hi~ 
,011ll•ncc." 

Speclncally, Justice Swvcn,; noted that, 
Or\t, coun~el's motion to wlthdrnw was 
not \upported with an Anc/Pr~ brief \O 

that th<' court w,1s left without an ade
quatl! bJ~is for determining th,11 counsel 
had pcrformt!d his duty of carnfully 
searching the rncord (or Jl'8Udbll' error 
Jnd was deprived of asslstnnctl In tl,c 
coun's own rt'Vlew of the 1ccorcl. Sccc>nd, 
th<' court should not huV{' actC'd on the 
motion b1•fore ll mJde Its own examina
tion of the record to determine whether 
coun~cl\ cvalua1ion of 1lw rase wa~ 
~ouncl. More ~lgnlficantly, the court erred 
by fofllnM 10 r1ppoint ntw c·oun~el 10 rep
resent the potltlo11cr after dcterminln~ 
that "tlw record ~upporlcd ~cveral 
nrgu,1ble cl,1lm~:· 

Ordinary traHic i;top nol custodial 
for purposes of Miranda 

Pt•nmylvania v. Hruder, 109 S.Ct. 205 
(Octobot 311 1988)- MU',t pnlko inform 
~u5pects of their M/rJ11<.h1 rights before 
concluctlilg ro.:idslde ~obrll'ty te'>ts{ I he 
Supr<.'mc Coun1 in a seven-to-two tl<1cl
sion, ~oid no. 

Richard Wilson 
& Associates 

Registered 
Profe ssional 

Court Repo rters 
17 Mild red Street 

Montgomery, Alabama 36104 

264-6433 

In an unsigned opinion c,1nd without 
oral JrKum!!nt, the luMlcc~ held 1hat a 
police ofOcN In Pcnni.ylv.inl,1 did no, vio
lotc the rights of n motorist who was 
stopped for questioning nnd w.u not in• 
ltlnlly given the Miranda wnrnlngs. 

The Ji.mice~ relied on Bi•rkcmer v. 
Mclarty, 468 U.S. 420 (1984) In ruling 
thal lhl' driver 's ~taternent 10 the officer 
prior to rccalving hb Mlmnda warnings 
wa, adinbslblc. In 8e1kcme1, the 
Supremr Court concluded th;it thc "non
coerclvc :ispec1 of ordln.ir~' tr;i(fic stops 
prompt~ l lS to hold thot per~nns tempo· 
rarlly cietalned pul'Suant lO '>Lich MOP) Mc 
not 'In rnstody' for the purposes o( 
Mlmnd;i" 

1 he Coun re.isoned that although the 
~top Wil~ unquC'stion;ibly" <;('it.ure within 
the m(!nnlng of the ~c,urth An,endment, 
such lr,1(ric !.tup~ typically MC: l.lrlof, Un
like the prolonged stc1tfon house lntcrro
ga1lon. Second, the Coutt umphJSiLcd 
that tra((ic stops commonly occur In the 
"public view" In .in atmosphere far less 
Police-<lomin;i1ed lhiln thm ~urroundlng 
the klnci~ of lnterrog.ition whkh were ill 
b~u(• in Mimnda. 

Rape shield ruling denies effective 
cross-examination 

0/dvn v. KcmtuC'ky, _ IW __ 
(December 12, 1988) Mu~t a Kl'ntucky 
m,m's )Odomy convit1ion bl' overturned 
bccau~c his trial l.iwyer w.is f')r\'wnted 
from qucstlonl11g the nllogcd vlcllm of 
the ~cxual ass,1ull about he llvln11 with 
,1nothcr mJnl The Supreme Court, In an 
E'ight•to-onc decision. Jn w 0 red ye~. 

In nn Lln~igned opinion, the Ju~tlces 
~.,Id th.it the que~tion could have been 
crucial 10 the defendant, who cont('nded 
that ho ,md the woman hilcl consonsuc:11 
~ex. 1 h • cldendanl $OU1,.1hl, on cross
exnminntio11, to pmve that 1lw woman 
lll'd t1bout being rapccJ and \odomlzed 
to m111nt,1ln her relatlon,hlp with th<:! 
man with whom she was living. The ,tat<:! 
cc>urt hrld that the cross-el\am111ilt1011 was 
pruporly barred bccau~e of It, po1cntial 
(01 prejudice. I he vk llm w;,.\ while ilnd 
lhC' man sh<.' was living with at the lirnt> 
o( trlol was black. 

The Ju~ticcs concluded, "We Ond II im
po\~iblr 10 conclude bcyord J re,hon
aull• doubt that the restriction on pcti
tlonc, ·s righl to confrontilllon wa~ 
h,1rmlu~\:' • 
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Opinions of the General Counsel 

QUESTION: 

'' I am writing for an advisory opinion, pursuilnt to Rule 
14 of the Rules of Olsclplln;iry Enforcement, concerning the 
ramification or engaging in civil disobedience. I have three 
questions: 

1. A, a genrr<1I matter, if a l<1wycr lnte1, tio11ally commits 
,1 tre!,pa!t~ on property where ,,bortions .1rc performed 
ln order 10 demon$trate his or her oppositi on to laws 
permitting aborliuns, Jnd Ir the lawyer is convicted 
o( ,, misdemeanor therefor, either for trespass, resi~ting 
an oHiccr, unlawful .issembly, or another offense, is 
the l,,wycr subject to discl1)lln,1ry action under the 
Rules of Disciplinary Enforcement? 

2. Under the ~.ime generill (aces outlined In question one, 
what would be the result if the lawyer was convicted 
uf ,I felony? 

3. I propo!le to participate in a pc,1<:cful demonstration 
,114ain&t abortion In which I may be Mrcsted and con
victed of a misdemeanor. I do not Intend to harm 
anyone, but merely Intend to demonstrate my oppnsi
lion to laws permitting destruction of unborn children. 
If I am convicted, will I be subject to disciplinary ac· 
tlon under the Rules or Olsclplln.-.ry Enforcement?" 

ANSWER, QUESTIONS ONE AND THREE: 
As i1 general rule a IJwycr who commll, <1 crimini11 act is 

,,lway,, '\ uhjec 10" dbciplinary .ictlon under the lJbciplin
ary Kule,; o( thP Code of f'rofcrnon,1/ Rvwon)tblllty of the 
Ali1b,1mc1 State Bar. Whether such di~clplln,1ry action I!. taken 
depend\ on .i ""ide Vr1rie1y or filclOl'i lncluc.llnR, L>ut not limited 
to, the naturo .and egregiou~ness of the condtJC.t, Its rcflcc-
1/on 011 flt11l!S!. to practice law, It~ lmp;ict on the admlnlslrJ• 
11011 of lust Ice ond ILS ha, m 10 per~Orh ,in(:I r,roperty or others. 
We, thcrcl'ore, cannot spcculaw 0 11 whili action would be 
k1krn1 w1do1 1hr clrcurn!,lol11cc~ you propo~c In these 
qur\tlon, . 

ANSWER, QUESTION TWO i 
Rule M(b) of the Rull!!, or o,~dplln,1ry Enforcement pro

vide, th,11 ,,,, .,11ornc,y convicted of., felony (other than man
~lnughterl, or of .i misdemeanor Involving mor;rl turpitude, 
shall be ,ubjec1ed to disciplinary artlor, ,ind ~h.:ill be s1.1s
pcndl'd or disbarred by the action of the Dl~clplinMy Com
mission. Ruic 14 i~ manrlritory1 however, the 101,gth of a 
su~ponslon Is dependent on the clrc:urmmnco~. 

by Robert W. Norris, gcnornl counsel 

DISCUSSION: 
rhl! type or ilction that you propose, and which may result 

In your arrc\t ,rncl conviction, mlKhl well be choracteri1ed 
J~ civil dlsobt.'CllcrKc. The Code of Prof1m1on.i/ Re~pomiblllty 
does 001 dtrortly address the issue of civil cll~obl."'<iience but 
:.everal Dl<;c:ipllnary Rules do spc,ik of .in Jtlomt.'Y\ obliga
tion to obc>y the> l11w. Spcclitcally, Di~clplln.irv Rul<? 2-102 
stt1tc~ th,1t n lowyer ~hal I not engage In I llogal conduct In
volving nl()r,il t1.1rpltude or any other conduct th.it Is pre• 
Judicial to thl! udmlnl~rr;irion of )l l~tlce or ;i(lversely rc(lects 
0 11 his fltnoss lo prac:11c:e l;iw. 

Ethical Consideration 1·5, In l 11 umlnJtlon of these 
Di~cipllnilty Rules, stJtes in pertinent pnrt that n lawyer should 
be temperate ilnd dlflnlfied and sho1.1ld rofrnin from all il legnl 
,md morally reprehen~ible cond1.1c1. fC 1·5 goe~ on to state 
that, "Bcc,iuse or hi<; position in ~oci(!ty, ~n minor vlolt1· 
Hon~ or 1.iw by a lawyer may tend to lesSPn public confidence 
In tht• lcg.11 profos~lon. Obedient.e 10 l.m exemplifies l"l"ipect 
for IJw. To l.1wycrs especially, l'l!Spcct for the law ~hould bl.! 
more thon J platitude:' 

We dl~tlnguish between conduct de~lgnerl to l'~t.iblish test 
cnso ll llgallo11 nnd clvll dlsobcdlcr'ltt!. 1 lw co11vontionnl wis
dom or rhc courts and the legJI prores!llon h,is been that ii 
l;iwyPr may not .idvlsc his client to vlol,1t<' a law or court 
order, c>XC<'Pl in the instance o( ;i test cilse where there is a 
good faith bt>lref thilt the statute or order may be Invalid. At· 
torney Grl<'vanc<' Committee v. Kerpelm,m, •120 A.2d 940, 
958 (1980), um. denied 450 U.S. 970 (1981). Similarly, a 
lawyer m,,y not viol.it!! ii stillUII!, court mder or rule of bar 
discipline unless he has a good faith bclit'f that tho law, order 
or rull! ch,illcmgcd cJn be Jrgued to be inv.11ld on con!,tilu-
1lonal 0 1 othrr legal ground~. 8.ite~ v. St,lte 8.ir of ArllOtld, 
433 U.S. 350 (1977), Maness v. Moyer~, 419 U.S. 449 (1975). 
I lo 11111st, however, br prepared to nccept the consequences 
uf his ilt"tlons In the even! his ch;illcnRe rlocs not st::ind. 

Ab!,t:111 such good faith uellcf a lawyer has no legal right 
to vrol.irc tt !,t.itutc, court order or rulo !,Imply bccnuse he 
Onds It n1orally rcpugn.int. Corwcrscly, the cltl.,en-lawycr, ;is 
il respected member o( ~ociety, working cfoily with and in 
the lilw, ha\ the high obligation 10 ~upport and Improve the 
ndmini~trntion of Ju\tice and the legal ~y<,IC'm. 5e<' gcnertllly 
( owen, fhc• I mvyer·~ Rule in Civil Oisobcd(Concc, 47 N.C.L. 
Rtc'V. 587 (1<>69). 

The ;ibo11io11 Issue has been considered by the United 
State\ Slrprome Coull ond i:!ppropriatc rulit11&s hove been 
issued hy thnt Courl. It Is a~sumed 1hc11 the "obortlon clinic" 
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that wlll be the object or your prote)l ls 
oper.-.tfng wllhin the par<1meters c~ti.'b
fi~hed by the Supreme Coun. Given this 
;mump tion 11 Is the vil.w of tht' Gener.ii 
Counsel and the Disclplln.1ry Comml~
~lon that you hi.lVC no leg.ii or cthlcal 
right to engage In po1cn1l,llly illegal .ic.ts 
of civil dl\obed1cnce of thi> 1ypc de
scribed by you ua~cd simply upon your 
conviction that .iborHon Is Immoral or 
per~onally orfcnslvc 10 you. 

The AmericJn B.ir A~oclation, in In
form.ii Opinion 914, M,lY 7, 1966, con
sidered the requf',I of .in ,morncy who 
wished 10 µartlcipato In "11CilC<'ful picket
ing" Jgaln~, rhc Ku Klux Kl.in where no 
violations o( siaru11!s or ordinnncC'~ were 
involved. Conceding thnt fr would nor be 
unethical for the .ittorncy 10 m11rch In ii 
lt~ijal picket line, the oplnlo11 no,1otheb~ 
stated thilt " . .• thi. Committee docs not 
feel lh<1I lhe ,,1torntiy ~erves 1hc bc!.l ln
LOrcs1 of the profession In so doing:• The 
Commlttco then oplnoci thnl : 

"While . .. ;in attorney does not 
w rrender his rights as a cili1en by 
becoming a member 0 1 the legill 
ptorc~~lon and ha~ a rl~ht 10 
engage In peaceful picketing )o 
long ,n no vio/a!ion of law Is in
volved, we feel that ~uch action on 
his part Invites criticism of I* pro
ie!t~ional judgment and conduct. 
A'!> wC! pointed out in our Formal 
Opinion 275, laW)"!r.. rlre offlcer, of 
the court and ar, essential ,ind Im· 
portanr part of the judicl.il pro
cesses- being vested with special 
privilege~ and subject to grave rc
sponsibiliti e-~ and duties In connec
tion with ihe admlni,Lr.:itlon o( 
Justice. rhey mu~! 1.e11lously gunrd 
these rosµonsibilltie~ and evC!rmore 
be mindful of thci r coriduct!' (em
phasis added) 

We adopt thi~ view. • 
{RO·BB-93) 

Winter 1988 Admittees 
Alabama State Bar 

ANGWIN, Ecfw,,rct Eugen(! 
3717 Brlaror1k Circle 
Blrmlngh11m, AL 35223 

AVANS, Donn.i Lc.i 
191 E. Broad S1rco 1 
/\rhen5, GA 30601 

aOONF., Susan AMC 
P.O. Box ·1019 
Tuscaloos.i, AL ~'i404 

ClilLDRCSS, l!.irry Kyle 
1221 Tahiti L1ne 
Alnbastcr, AL 35007 

CONLEY, Ralph Mkh.1<!1 
5709 71h Awnue S. 
Birmingham, AL '35212 

DUDECK, Jon Allyn, Jr 
5045 G.ilaxy Wt1y, #102 
Huntsville, AL 35616 

DUNNIE, R~beci;a St. Pierre 
1700 Fi~I Alabama l!;mk Building 
Bim1lngh.:1111, AL 35203 

GRIS! IA/vi, J.Jmes Robert 
3535 Mountain Creek Road, #1312 
Ch<1ltanooga, TN 37415 

HENDERSON, Di~ne H.1den 
l~O. Box 158 
Glen Alle11, AL 35559 

JONES, Rose Marie 
9677 We~r(ield Courl 
Blrminght1m, AL 35217 

KINC, Lawrence Tracy 
3567 Carter Hill Road, 1/.102·1 
Monrgomcry, AL 36111 

LEHMAN, ThM1d!! )l!ffery 
1107 Willow Avenue 
Marietta, GA 30067 

Dispute 
Settlers 
Wanted 
Arbltrntlon Porums lnc., a non
profit orgnnizntlon with over 
40 years experience In resolv
ing lnsuronce reloted disputes, 
Is looking for Alabama bar 
members with demonstrated 
objectivity to serve a~ arbltr11-
tors/mcdintors for our Accident 
Arbltrutl on/ Medlnllon Porum. 

As 11n arbltrntor/ mediator, 
you will be nsked to resolve any 
lnsurnnce relnted dispute either 
through binding nrbilrntlon or 
ndvisory mediation. 

For more informollon coll: 

{800 ) 426-8889 

MCI.AIN, OC'borah Stephanie 
209-a DeSales AVl'nUc 
Mobilt•, Al 36607 

SELF, Rt111ut1II f.dw,1rd 
133-A 1rlnlly L,uw 
I ebonon, TN J701J7 

SPRINCiFR, Curtb I lo.w, Ill 
22S S. Ch;,~<.' Slrcct, Unll K 
Charlolle, NC 28207 

WOLLSTEtN, Slcphc11 Kl,k 
822 Lcrghton Avcmve 
Anni~tOII, AL JS201 
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Legislative Wrap-up 

The following Law ln!.litute bills h,we been Introduced 
in tho Lcgi,laturc c1nd MP pPndlng In both hous<!s: 

I. Condominium revlsion-1 his bill ls a mtijor revision 
or the 1971 ~tiltute on ronclomlnlu11,s. It Is a l>al,mccd re• 
adju~tmcnr or the authority of 1hc developer, the con• 
domlnlum ,moda tion and the <:ontlomlnlum unll owners. 
Tho following b c1 summory of the major ch,111ges: 

Dovolopor- Thc developer (11decloron1" in the i:lCI) is 
glw,1 cc,taln "developm1rnt" right~ which prCJ11ldc greater 
flcxihlllty ln development, e~ped.illy In the 11!.tc1gcd" dc.'
vclopment of low-rise condominiums. It ,11~0 protl!ru tho 
dCV<'lopPr from ~omP types of interforoncc by the .lSSO• 

ciiJtion during the construction and marketing ph.iscs. 
Aswd.ition-The bill 11.,gulatQ; the lr.ln~(cr of control ctver 

th!! &!.Ocialion from the d~lopc_r to the public unit bu~rs. 
A:.~ocl.itlons ..ire required 10 be lncorpormcd. The bil l 
s1rcnKth0ns the .iulhorlty o( the ossocl.ilfons rc11(lrrling the 
enforcement o( tines ;ind asse~smenrs OVv'('d by unit owner:;, 
which con be foreclosed in the m,,nncr o(., mor1gage and 
giving ,u,h obllga1ions a llml1cd proiactlon from being cut 
o(( by a fol'l:'closure a( a first mortgage on 1hc unit. 

Unll bu}ets-The initial publlt. uniL buyer!. Jrc protected 
by requlrinK the dt.wloper to dl,closc mr.1ny mauers which 
m,ght t1ffL'Ct thc ~ucccss o( the dcvclopmcn1 and the bu~r's 
obliS<ltlon~ The developer must dcllwr to the Initial buyer. 
c1n offcrlns ~tatemenl containing the condominium docu
mc111,11ion, current rules, COll('nilnl~ r1nd nnr1nclal lnforma
tlon. Then~ Is a seven-day "cooling off" period .irtcr 1he 
clollvery ol 1hr1 t,lrilement lwlorll n co111r,1ct o( purchase Is 
miforcc•11blc. A penalty I~ provided (or A conveyance with· 
out a clelivury of the offerir,g ~1.i101110111. Subsoquc111 buyers 
t1l&o aw protected by requiring, If J later buyer requests 
11, ,1 dbdt>~ure of some of the same material by the ~eller 
,ind thc ,Hsoci.:itlon 

Buye~ arc protected by permitting the association to 
c.1nccl unfavorable long-term m,m;igemPnt tontract~ and 
rC'creatlon lease~ imposed by thr ,kwlopcr on the asso
clmion while the dewlopcr controls It. Unit buyotS are pro
lN'tc•d fron, 1Mch orhor by rcqulrlr1g the., condominium 
d(ldnm tion to state llmhatlonll on llSC, occupancy, sales 
,111d l1M~lng ,rncl set voting limllutions on .:imenclments or 
lhc tlrclarn1lon. 

by Robel't L. M cc urley, Jr. 

The bill clarifies numerous rechniet1I m;ittel'i reliltive to 
really rccordatlon, legal descriptions, ln~ur.ince, termina
lion, apt1rtment conversions and escrow of depo~lts, among 
OlhN&. 

This clrnh is the re~ul1 of a btudy begun by tho Institute 
In M,,y 19U2. Chalrl,,g the con11nlttco have been Albert 
1t,lly .1nd E.B. Pccbto!t, both of Mobile, with Professor 
Guraltl Gibbon~ us the ropoftcr. The bill as pending Is 
spor1so1cd by Senator Ryan deCm((enrlcd, S.B. 66 and 
Reprcqenrntlve Jim Ci1mpbell. H.B. 93. 

2. Adoption-The Alabama L.iw ln~tltule began their rt.'
vicw of the r1doption li!W'i at the reque\l of v,1riou, lcgbla-
10~. The C'Ommhu>e used the Amurfc.in Bar Association's 
Model St.11e l\dopllon Act as the b~b from which the com· 
millet.• 1.vmkt:d 10 dt.-ift thc Alabama Adoption Act. This code 
exp;ind~ and strcngthtml> Lhc current law In Alabamil relat· 
Ing lo ;icloptlo11. There .ire scvoral ~lgnlflcant Improvements 
In tho law. The nrs1 Is to increase rhc criminal s11nc1lon~ 
Jgnh,~t lndlviduols who attempt to profit from buying and 
!,OIiing children. 

The ~ccond Improvement i~ 10 expand the consent or 
rellnqu,~hmenl for ;1doption provi5lon~. II ,~ lelt th.it the 
current ~t11tu1eq do not fulfill conMilutlon,,I requirements 
,1nd con\cquently may re.!.ult In l)Oli!nllal problems with 
children who Jre tJdopted without proper parental consent 
or rollnQul~hmen1. 

Robert L. McCvr/oy. Jr. IS I/lo 
d1rector ol tho Alabama Law 
lnstrlvto et tho Un1vcrs11y of 
Alabama Ha rece1V':Jd his 
undergradusto und low 
dogwos from lllo Un1vors1cy 
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Third, conOdentlalicy has been modi· 
fled to inc rea,;e the amount of non
Identifying inform.1tion available 10 the 
adult adoptcc while Silfeguarding the 
Identity of 1ho n,1tural parents who do not 
wish to be ldcn1Hlcd. 

The flnol significant change I$ lo clarify 
the fnherlliincl~ lnw rcgc1rtHng adopted 
ch ildren. l 'hi~ bill wll l repeal the current 
s t.llUIC) relating to the adoption of 
chlldrl!n ;ind will repeal the provision 
allowing for adult adoption~ for inheri• 
tance pllrpmcs. Bill Clark of B1m1lnghnrn 
chaired the cornmluec, dnd Profe~sor 
Camille Cook wa~ the rapor1or. This bill 
1~ ~pon~orect by Sen;itor Chari~ L.ingford 
as S.B. 34 3nd Represenrntlvo Beth 
Mnrloll,l ilb 11.13. 103. 

3. Mcn,urandum of lease- Alobamo's 
present law require~ the record;ition of 
ii lrn~e If II ls tc> b~ enforced for over 20 
ye;ir;, This bill allows for the reconi lng 
of c1 memorandum or lcdsc which will 
have the ~.ime rffect as (Hing the lea~l! 
l~clf a~ required in Ala. Code §35-4-6. 
Thb bill ls sponsored in the House by 
Rcprcse11t,ltive BIii Fuller 11nd is H.B. 126 
and In the Semite oy Seniltor Jin, Smith 
as S.B. 79. 

4. Regis I ration of fcd1ual t.,x liens
Thih bill provides (or the registration of 
feder,il lilX llc•ns ond dcslgn.1tes a plilce 
of fi ling for notices of Lax liens or thc 
Unitl-d S1,11eo; ,,nd nrnlies only 10 the (cd, 
cral t.:ix liens. 1 he hill provides that fcd
cr,11 IIL•n!t upon rea property and certifl• 
Gltcs c1nd notice.'!. .iffecting the lien<; to be 
filed In the o(ficc of 1udge of probate in 
the county in whld1 the rl:!al proptirty h 
lov1ted. Fedcrrtl liens upon parson.ii 
proprr ty if tht' lien applies to a corpora
tion or partnership or ,1 trui.t will be nled 
In the secretory of state's office. Ir the 
lntmcst Is <1galn~t the est11te of the dcce• 
dent or In other c.ist!S, then the fil lnf! wil l 
be in the judge of probate's office rn the 
county where the es1a1c Is flied or the 
pcrmn rrsides. This blll ls spon~orcd by 
~na tor E.1rl HIiiiard as 5.8. 202 and Rep. 
re ent,lllVC )Im C,1mphell il'i H.B. 91. 

5. St.ltutcs of non-claims-The United 
States Supreme Court ha~ qvestioned 
valiovs laws rcgJrcllng nolic.e to creditors. 
In 11 rocrnt c.i,r In the U.S. District Court 
(()r 1he. Middle Division or Alaban\d, AIJ· 
b.imtl's ~,i1wte o( non-clairm was dt" 

The Alilb,mrn Lawyer 

cl.1rcd unconstitutional. A bill .1ddrc~~ing 
thl!. l!.!.ue has been introduced by S1ma1or 
Rick Manley as S.B. 87 .1nd Reprc~cnta· 
live 6111 Slaughter as H.B. 298. The ch,llr· 
m.in or thl!. committee w11s EJ. Brown, 
,ind Pmfessor Tom Jone~ w,1~ the ,rportcr. 

6. Fraudulent transfers net- In tho 
tnld -1800~. the Alaban1.1 Loglslntll ro 
enacted A/it. Code §8·9·6 which lr,1ck<'l'I 
the St<1luto of Eliz;ibeth, passed by 1"'.1rliil· 
mcnt lt1 1570. Since then, courb h.ivo 
broJdcned the scope of the StJlutc. Thcre 
arc IV.'O kinds of fr.iud: .ictu,11 ,lnd 
con!>lructive. 

·~ tuJI fraud" is the mental Intention 
to defeat the rights of a11othcr. "ConWIIC• 
llw fraud" b legal frayd, regJ1dk•:.s of In· 
tent of the debtor. Thi~ 11ct follows 1hr 
1()85 vcr~lon of lh ll Un[form Fmudulcn1 
Tramfer~ Act adopted by 17 states. It also 
will t\1.ike Al,1bama comp.itlbl<' wllh the 
bnnkruptcy code. 

This bill ucnn~ 11dctu.il" fraud gencrt1I· 
ly the same as the current Al<1bamt1 lt1w 

by requiring at1unl lntC1)1 to defraud, 
however, It al'io identifies J lbt of factol'l> 
the court may con~idcr 1n determining 
Intent. The bill furthPr ,1clorc5ses "con
structive" fraud, which mu~t include ln
t1dequatt' co11~lduratlon anl'.l enumemtes 
factors (or consldcratlo,,. 

The chalr17erson rm 1hl~ committee is 
Richard Ogle, and the reporter Is Dl!an 
Nat HJnsford. Thi! bill b ~ponsorcd by 
Senator Fmnk Ellb o\ S.B. 61 and by 
Repre,;entalive Mike Box c1s H.B. 115.• 
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Bar Briefs 
Taylor selected presidin g judge 

Jud1w Sam "faylor is the new pre\idln~ 
judgt• nf the Al"hama Coun or Crlmh,.11 
Appr al, . Selected by VOii! or the Judge~ 
or thl• court, ht! wlll :.crvc for two year). 
Other Judge:. of th<? court ar<.! John C. 
fy,on, Ill, Johr, PJttcrson ilnd t-1. WJrd 
McMill,111. 

Bu, n 111 Mobile, T.:iylor served In Mont· 
gomery ii~ a county Judge, district judge? 
and c:lrcult judge before movln~ lo th<.! 
c:ou1 t of crl mlnnl ilf)peals in 191B. 

ray/or 

I It> cmrne<I d!'gree~ in bu~ines~ and 111w 
at tlw Unlwr,,fly or Alabama, Jnd " 
ma~ter of 1.iws dt.'gr<.!e from N(w Yo1k 
Un1wr.lty. I le oractlced In Birmingham 
two ycan. ,ind :.erVL'Cl .is an Army legal 
offkcr for thrct> ye.,rs. He then returnect 
10 Alubam11, practicing law 11 Y('il"' in 
Montgomery until appointment to 1hr 

100 

Judlcli.1ry In 1975. He wa:. a Stille repre
scntc1tlvc from Montgomery County from 
1970 to 1974. 

Taylor is married 10 the former Emily 
Allen Thra~her of Montgomery, and th(?y 
have a son in medrra l srhon l, ;i ~cin a1 
the Unlversl!y of Alabama al Birmlnllham 
ilncl ,1 daughter at th!.! Unlvcr~lty or 
Al,,b.ima. 

Alabama statutes ,md insurance stal· 
utes databases on WESTLAW (or first 
time 

WtS! LAW, thl:! computcr...ml!,tt><.l lcg.il 
fl'M!ilr'Ch ~ervkl! from Wl'!>I Publbhlng 
Company, now contains both .innotatcd 
.ind unannotat<.-d vcr:.lon~ of Al,1b,1rn.i 
\l, llutcs. A separate d,1tab,1sc, <0ntalning 
insurance statutes from Title 27 o( the 
Code of Ai,1bama, ~bo h,v, h<>e11 iltlded 
to WESTLAW. 

St,Uutes 
Alob;ima 11nnotatl.!d ~,.,tutes, ,,s SP.I 

forth In the Code of A/abam,1, contain 
the text or a ~ectlon, .is well a!. !>tatutory 
cr('clit~, historical note!>, .inr,ot.ilion~ ilnd 
varlou~ types or refe'Cnce\, Tht"ie ~t.i1u1~ 
am available In the AL•ST-ANN d;itabMe 
on WLSTLAW. The unannot,1tPd !ilatuws 
,1r<.! cont.iined In the AlrST tlataba~e. Stell· 
uto1y credits have been ;icldt'd to the full 
Code ond appear in each documom 
olong with text of the secllon. Both on
nototed and unannotated stotuw~ are cur, 
rent thmu8h laws JMscd il l the 1987 Res· 
ular St!sslon of the Legislature. 

ln,urancc statutes 
The new ALIN•ST dataha\P con1c1in~ 

documer1b that relatfl to lnsurancc 
l\sucs, lncludlng controvcl'\lcs Involving 
life, properly anci ra~ualty 1n,ur,1nce, on• 

nuilies and the rc!gul.illo11 of the ir1sur
ance industry. Doumll'nts In lhC! data· 
ba~e were selected (or relevance 10 in
surancl! topic:) c1nd ,Ire annotated :.ec• 
lion!. of Alab.1ma\ ~t.1tu1es. Statutes are 
curren1 through laws pa~scd at the 1987 
Regul.1r Session o( the Alabama Legisla· 
turc. Covcra8C Includes Title 27 of the 
Code of Alabnm,,. 

For addftloM I lnform,ition call 
1-BOO-WESTLAW (l-800-9J7-llS29). 

ABA opens LawTech Center 
The AnwriCiln Bar A~,;oci,1tion opened 

the ABA 1...wJrech Ct•nter In Its Chicago 
offices December 1 fhc L.JwTcch Center 
is an a5~istcd lcdrnlng focllity, where law
yers and thl!lr swff) c:.in g.iin hJnd!i-<>n ex
periencl! with l,,w offit.c technology sys
tems and products, such as time account· 
Ing and bi ll ing, word prorcs~fn141 litlga
lion ~upport, tlocket 11nci re11I prop~rty 
systems, scanners and CD-ROM, a~ well 
as the ABA'5 own I AWllnk and ABNncl 
~ystem~. 

The LawTcch Center Is ph~ic.illy sim
ilar 10 a lanKud14e l<1borJtory. Use/5 work 
al individual c,mcls equip~ with a 
computer or tcrmlnill and the sy~tem 
they wbh to try. Compll'te in:.lructional 
material:, .:ire (w;iilnblt• for t?ach ~ystem, 
.ind technical supµort Is ,wallable as 
needed from C)(JJt!rt~ 0 1) duty ,1t the I aw
Tech Center a11d fron1 portlclpating 
vendors via tolcphonc. 

Appnintmllnrs 11re rcqu<'sled 10 ensure 
that every visitor receives personal 
auentlon whill.' at tlw tPntl!r. Appoint· 
mer'IIJ. can be m,,d<' by cnlllng the Law
Tech Ccnicr at (312)988-.INK. u~e or the 
LawTech Cf'n!Pr is free 10 ABA members; 
non-memberr, will be charged a mode~t 
fee, 
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Remarks of Chief Just-ice Sonny 
Hornsby 
Supremo Court of Alabnmr1 
Investiture Ceremony 
Montgomery Civic Center 
Janu;iry 16, 1989 

Governor Hunt, Lt. Governor I olsom, 
Speilkc>r Clark, Mr. Chief Ju,tlcc Torbert, 
member, of the judiciary and bar, 
dlstlngubhcd ladle~ and genilemen: I 
th.ink you for bein1,1 here lodoy. 

Tradition 
Alabam;i has ii long and proud 

tr.idltlon of judges, J~~latc justke!> .ind 
chief ju~tkes who were and are 
outi,t.indlng jyri~l~, fair and lrnpMti.il In 
1hclr decision~ and totil lly cledlc,11ed to 
1hr rult• of law and the betterment of our 
~lilt<', It Ii, ,1r1 honor ro, me to Jnl n the 
rJnk) or ~uch outst,rnding mc>r, ilnrl 
women. 

Fortuna le 
A~ I look 11round th<' room todJy, I an, 

reminded of how ~ry fo1tunotc I am. 
Tho Lurd ht1~ blessed me abllnd.:intly. I 
am fortun,1te to hc1ve ii filmlly o1nd friends 
withour who~c dedicated ,ind ~ieildfost 
support I would 1101 bl.! here today. 

I .im fonunate in th,11 the people or Al..1-
b,,rn,1 h.wc ;ifforded me the oppor tunily 
to !-erw ii ~ your chief ju\ticl'-ond In do· 
Ing &O, h,wc allowed rm.! lo rt'illh·e one 
or n1y llfe•lons ambfllo,1~- 11w or corn
plclins my profoi,slonal c,mwr fn public 
service. 

The ~upreme courl 
Th!! !!lght il$sodate justices on the Su• 

prcml! Court of Alab11m11 arc recosnlzcd 
os bcfng strong lndlviduills. They iHe 
thorouHhly hone~l. f.rfr .ind fmpurtf11I. I 
look (orwt1rd 10 collegl,1ll1y on th!! n1urt. 
I re~pect ond hold In 1hc hlghc~t o~te(!m 
..inci rC'g.ircl the assocr,lte Ju~tlcc>, of Ala· 
h11m<,·~ hlghe~t court: Hugh M,tddox, Red 
Jone~, Rtme,1u Almon, Janie Shores, Os
car AdJm~, Gormr1n Hou,tcin, Henry 
Stc.ig,111 and Mark Kennedy, I t1m also 
very excited .ibou1 worklnH with my 
friend~ on the court of c.ri111ln,1I ,1pfleAls 
r1nd the court or civil ..ippc.il~. I congratu-
1.iw M.irk Kennedy and Bill Robenson on 
Ow, ,pedal day. 

The A/,1bJma Lawyf'f 

Former chief justic<! 
For mor Chief Justice I fowell Heflin Is 

1h1• (a1her' of the modurn courl w~tem In 
Al11b.:imri. He persuaded the LuMl~lature 
to propose and the people or Alabama 
w t1dopt ,1 new Constilutlon rc,r 1h11 Ju
drd,11 brnnch. Chief Jt.~ticc Torbert has 
implemented provision~ or that Cons11tu
tionil I change over the past 12 ycilr ... I 
.. ;:11tr10 rnrme, Chief Ju51lce~ Heflin ilnd 
Tmbe11 ror rho uutsta11dlnH work lhilt lhey 
h;ive done. 

Impr oved juvenile justice system 
I bclltw that we mu\l lmpf'O\IC the 

Juvcnflc ju~tice sy,tem. I further believe 
th.:it tlw recommendation" d<'Velopcd by 
rhe Prfson Rwic:.w Td\k Force on early In• 
tervenllon/prevcnllori progrM11~ provide 
1hc bes! current thinking on thl~ ~ubjcct. 
aa~cd upon the succe,sru I work of the 
Prbon Review Task f-orcc, the Alabama 
Jud,cl..il Study Commls\lon ll:1, dlrl'ctcd 
that ,l ~imllar comprehensive ~tudy be 
m,1de of the Juvenile ju\tlce .. ystem. 
Wlthfn 30 days, I wil l app<1in1 ii Commfs
slon on Juvenile Ju~ticc lo c-onduct this 
re .. enrch ond study. I wil l he a .. krns the 
commission to submit Its tcpon 10 the 
Alobt1ma Judicial Study Comn1ission 
when It meets In Novemb •r 1989. I an• 
ticir,,,te ou1 Or;t j1Jvenili> ju~tic<> Improve
ment legl .. l;ition will be mady for submis
sion ilt tlw 1990 ~esslon of 1he Al,1bama 
Lcgblnturo. I ,lm firmly convinced that a 
Or..l·cl,N, Juvenile Justice l>Y~tom can s/Jvc 
wrcckl·d lives. turn would.be your1g 
crlmfnal\ Into worthwhile working cltl· 
n·n~. reduce conge .. 1io1 In otir Juwnile 
and llduh criminal couns ,1nd relleVe 
ovc•r-crowding In our pr15on ,~tern. I be
ll cw W(' c.m \,M! the lt1Xf)ilY<'~ mill ions 
of <.Joll,m by !he uso of cffcc.tivo cnrly ln
tcrvc1illor1/pl'L'VCntlon pmijr,1111~ ond alwr
nc1tivc si!nU!11clr1g progr,1ms . 

Case flow management 
Court delay can be prevented; where 

it !:'Xhl~, fl ran be reclu,ed. f lllTI proud 
lo rt>pClrt to you lhilt, ror lht,o most r11rt, 
/\l,1b<1n111 does not suffer from 11xc!!~slve 
lltl1:1,11lon dclny. However, It Is ~omethlng 
thal must be monltort!d comlnuously to 
assure 1h,1t ,,11 c.-ise\ Mt' processed 
promptly for the benefit of the cftizen~ 

who ore the 11ue con~umcrs of court ~1'.!r
vlr.c~. Th<>re is a growing ,1wJrenosi. by 
the bench, h;ir and public thi.11 lltlg..ilion 
frcqucn1 ly t11kes toe> 101114 Jnd costs too 
much. )Ubtlce delayed truly Is Justice 
denied. People have a right to ii timely 
resolution of their di~puw~ by judge.~ 
committed 10 the proposition that 
prompt disposition Is a rundnmontal at
trlb111e o( justice. However, we must 
wmpor Ollr desire for speed with J rocog
r,ltl()n th,1t justice is 011r pole~lor; fn the 
words o( Ju~tlce Felix Frank(urter, "MNe 
.,,,eed i\ not ,, test of jubtlce Of'llberate 
~peed 1 ... Dl•lllx!rate ~peed lilk<'~ time. But 
it rs time well spent." Them1ore, while I 
Jm proud of the Job we Jtl' doing now, 
I will ilrtfVC'ly seek ways to do It even bet
ter. We• c11nnol stoncl still . 

Cooperation 
I bollevc the three independent 

bmnchc) of g()V(!rnm1mt mu~t c-ommuni· 
c-.,tr, acrnmrncxfatc and coopcr.itc 10 ful
flll their Constilutionill dutfc~ lo e..ich 
otlwr ;md to the pcoplu. Our Conslitu
llon is rool<-'d In tho wil l of 1he people. 
~mplnying the doctrine or ludlclal re
view, thL• courts hi5toric.ill~ have been 
the lnturpwters of the Constitution ilnd 
the protcctor1o of the ',QVereign will of the 
people. Courts, 111 each lndlvidui!I rilse, 
mu~t ~trlve 10 interpret wt~cly Jnd folrly. 

New judicial building 
A new judlcli! I building was the goal 

of the lmc Chier lustice J. Fcl Livingston, 
former Chief JusticC? I lowcll I !t•flin and 
Chief Jtit;tice C.C. Torbert. HeC'ilu~e of 
Chi!!( Ju~tice Torbert\ tlrolo:,~ dfurts, it 
now appcart; that il nlw judl<l,11 hullcling 
ls gofng to be n reality dutlng my rcrm 
o( ofnco. IL wll l l'ake obmil o yo,,, to get 
the tle~IHn .rnd plan~ for the bulltllng 
completed and /lpproxirnritely two 10 
three more yc,1r1o to construct the bulld~ 
Ing. Bcc,,u)e we drt! utllt1lng the best 
con,ult.ints in the country, this judicial 
building ,hould be ono of the 1110i.t .td
vanccd ,t.11e-of-the-;.111 ,1ppoll,1tu court 
buildings In lhe country, ~ncf ~hcwld 
serve tlw state wPII for the next 50 to 100 
year~. It wi ll house, undc>r one roof. all 
three ;,ppcllate courts, all oper;,tion~ of 
the Adminlstr.:itlvc Offlct• o( Courts ~ind 
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the ~ti:lte law lihrary. The ttl urt system Is 
presently renting commercial space all 
owr Morltgorncry. Willi its increased o(. 
fectlveness ,rnd efficiency, the new ju
dicial btli lc;ling should be very cost
erfective. 

The law 
I believe In the rule of law. The law Is 

the servant of the people. l~ut for the rule 
of lr1w, there would be no individual 
rights, freedoms or protections- jlJstice 
woulc;J be ('!efined by economic ~tatlon1 

political influence, military might and 
birthright. It Is tho rule o ( law that pro• 
tccts us JII. The law makes us ..ill equal 
... rich and poor, young and old, bl.ick 
ond whil e. , . we nre all equal In the 
eyes of the law. The law must reflect .i 
balanced respect for the competing in
terests in our society. ·rhe law has an 
eql1al respect fCJr all parties w a di~pute. 
The rule of law Is a servant of al I the peo
ple and its object b the equal and exact 
Justice for al I 1>orlics. 

I promise to continue to school myself 
In the scholarship of the law, and I prom
ise 10 exercise the discipline that is re
quired to be the best and fairest chief 
justice I CRn possil)Jy be. 

Conclusion 
Over the J;ist two decades, we have 

rnocle great stride$ In Improving jucllciill 
services in Alabama. MLlch, however, re
mains to be done. With you, suµport, 
wilh your prayers and with 1he help o( 
God, we can meet the ch.illenges of the 
future and Insure that the people or our 
great state continue to receive quality 
Judlclol services in a timely manner. 

Hornsby becomes Alabama's 26th 
chief Justice; Kennedy assumes su· 
preme court scat; Robertson joins 
court of civil appeals 

Toi lru.see lawyer E.C. Hornsby bec;;im~ 
Alr1bama's 26th chief Justice, Circ:ui1 
Judge Mark Kennedy joins the state su
preme cou1 t as 11n nssoclate justlc(! m1d 
District Judge Bill Kobertson moved to 
the court or civil appeals In January In• 
vestiture crr emonies in Montgomery. 

Hornsby, a native ofTallassec, has rmc:
liced law for 28 ycors. He has ~erved as 
presiden1 or the state bar, the Etmorc 
Couiity Bar and the Alabama Trial Law-
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.,.o,bert confJmWlates 
I Jorn~by at recent Investiture. 

Kennedy 

Robl.!rtson 

ycrs Association. He has served as a state 
senator, assistant coinrnisslone1 o ( lnsur
nnce and as city Judge ;ind city rittorney 
for Tall,mee. 

l lorn~hy succeeds C.C. TorhP.rt, Jr., as 
chief justice. Torberl served a~ chief 
Ju~tke for 12 yerlr~ ,mc.l did not bOek re
election In 1988. 

Kennedy has served as n district judge 
and ;i clrcull Judge In Montgomery. He 

succeeds As~ocic11e )u5tke Sam Be:.'ltty, 
who retired. 

Robertson, a district Judge In Talladega 
County ror six years, 1eploced retiring 
fudge Robert Bradley on the cour1 c>f civil 
appe.il5, 

Taylor, Holmes are new presiding 
judges of two appeals courts 

'fhe ~,111e'~ two ,1ppeals courts have 
new presiding Judges. 

Judge Sn111 TRylor has become the pre
siding Judge of the c,-;ourr of criminnl ap
pualb. !<le scrvud .ili a distric;I and circuit 
Judge in Montgomery before joining the 
appellate court 111 1983. 

Judge Richard Hol111eb Is the new pre
siding Judge of the courl of civl I appeals. 
I le Is the senior member of that court, 
bCrvi11g since 1972. 

Justices Maddox, Adams, Steagall, 
Judge Bowen begin new appellate 
terms 

Associate Justices or the Supremt? 
Couit Hugh Maddox, Oscnr Adanis, Jr., 
and Henry Steogal I, along with Ju<.lge 
Willi am Bowen, Jr., o( the court of 
crimin,11 appeals, haV(! begun new six· 
yenr terms In office. 

Forty-nine new trial judges, circ uit 
clerks assumed office in recent 
months 

Circuit Judges 
10th Judicial Circuit Ueffer~on) 

Place 7 Mike McCormick 
Place II Bill Wynn 
Place 18 Sandr.i Ross 

11th Judicial Circuit (Lauderdale) 
Plr1ce 2 Don Pfllterson 

15th Judicial Circuit (Montgomery) 
Pli!Ce G Milrk Monllel 

18th Judicial Circuit (Cl.iy, Coos,11 Shelby) 
Pl.ice J Al Crowson 

l~th Judicial Clrcull (Autauga, Elmorn, 
Chilton) 

Place 2 Steve Drinkard 
20th Judicial CirculL (Hcn,y1 Houston) 

Place 3 Denny L. Holloway 
22nd Jucllciol Circuit (Covington) 

Place 1 Jerry F.. Stokes 
23rd Judicia I Circuil (Madison) 

Place I Joe Baille 
27th Judicial Circuit (Marshall) 

Pl1.1cc 1 William C. Gullaliorn, Jr. 
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28th Judldal Ci rcult (Baldwin) 
Place 2 James I L Rold 

30th Judicial Circuit (Blount, St. Clalr) 
Place I Robert E. Austin 

JSth Judlcl,11 Circuit (Conecuh, Monl'Ot!) 
Samut•I H. Welc:h 

36th Judicial Circuit (L;iwrence) 
Phlllp Rolch 

Dist rlct Judge 
Baldwin 

Plo1ce I Lyn Stewart 
Place 2 Pamel.J Baschab 

Bessemer 
Earl C;irier 

Barbour 
rommy Gaither 

Blount 
John Dobso,1 

But I er 
Cleve Poole 

Ct1lhoun 
Place 2 Cu~ Colvin 

DeKalb 
lei! C. 1r.iylor 

Faycnt> 
Terry l. Clary 

Franklin 
Ben Richey 

I IOU\tOn 
(to be appointed) 

Jrfferson 
Pl.itc J Elise Barclay 
Ploce 6 Robert G. Cahlll 

I t1n1t11 

Ed Gosa 
Monroe 

John Causey 
l<nndolph 

P,11 Whaley 
T.illc1dcgc1 

Place I George N. Sims 
Place 2 (to be rippointl'rf ) 

Walker 
(to be ilppointed) 

Circuit Clerks 
Baldwin 

l,icklt! Calhoun 
Blount 

Mlkt> Criswell 
Cherokee 

C;irolyn sn,lth 
Chilton 

Mike Smith 

,....... __ _ Hl!A .LTH CARE AUDITORS, INC . --- ... 

CCNel.JL l"ATrVE E XP ERTS 
TO THI! M EOIC AL•L.ECilAL CO MM UNITY 

- MEDICAL MALPRACTICE EXPBRTS -

ALABAMA - GEORGIA - FLORIDA 

Clorke 
Wayne Brun'iOn 

Covington 
Roger Powell 

Greene 
Johnnie KnoH 

1-1:ile 
Belly Gayle PMe 

Limestone 
Charles Page 

Marlon 
James Odis Gart.irtl 

Mobile 
Susan Wilson 

Perry 
Mary Moore 

Pike 
Brenda Peacock 

Randolph 
Kl,11 Bcncncld 

Shelby 
Don Reeves 

St. Clair 
Jean Browning 

Tallapoo sa 
Frank Luca~ 

Winston 
W.f. Baill')' • 

• FRE E CON SULTATION 
• Real Estate Broker • Estate Settlement 

• AN EVA LUATION Te AM WI L i. PR EVI EW 
Y OUR MA TE RIAL S GRA TIS 

• S IGN ED WRI TTE N OPINI ON S 
• AL L PHY S ICIAN S A CTIV ELY PR A CTIC IN G 
• FINAN CIA L ASS ISTAN CE 
• STATEWI DE IM E ' S IN A LAB AM A 
• COL LEC T CAL LS GLADLY ACCEP TED 

CA U..I-IC AI 

813-579-8054 
P.O . BOX 22007 

ST. FIETE~6SURC3, FL.33742 

Th11 Alabama law',er 

• Auctioneer 

• Licensed 

• Liquidation 

• Bonded 

1-425-S454 
1--800476-3939 

';aui~~~ 
C&ueS4tt4~ 
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MCLE News -

by l<t!ilh B. Norman 
Director of Programs, 

Al,,bJl'tM State B.u 

1 ho Mr1nddtory MCLE Commission 
lwld II!. Oc 1obl.!r 7. 1988, meeting at the 
~tat<:' b.ir heJdquartcrs rn Montgomery. Al 
1hl\, mcwting Ilic Commrs~ion: 

I. Gr.tntc:d J partial waiver of the 1988 
CL[ ruqulremcn1s for iln ilttorney k•aving 
the practice of l,:iw 10 enter the st!mlnary; 

2. Willved, on il one-time ua,,b, the 
ev11lu.ition requirement for .in approved 
~ponsor who foiled 10 dlwlbute L'V,llU,l• 
lion quo~tionn.iir!!s 10 program pn,tl 
cip,mts; 

.:1. App10Vt.'d n mixed-audience ~emfnM 
on hmpll,11 luw fo, 10.3 CLE c.,rdlts of. 
fo,cd by "" approved sponsor; 

'I. Approved three topic;,; of a mixed
audience ~c111inr1r on nursing home l,tw 
offered by an .:ipproved ~pom,or ford total 
of 2.5 Cl F trrdltt,; 

5. Approved for 15.8 CLE credits a com• 
pnrJtlw law bCmin.ir on admiralty con· 
duch•d In Lon~on; 

6. Drdined to appr<M! for e:rcdlt c1 
~omin;u sponsored hy tht1 15th ludiclal 
circuit offered to law clerk~ ,rnd um
ployccs or the circulr clerk's omce be· 
couso tho progrilm was designed prl· 
m,tilly (or nonlilwyers .ind did not meet 
tho ,equirernents or Regul111ion 4.1.2; 

7. DPclined 10 .ipprove for credit i1 pro
gram \J}On\ored by the U.S. Oepor1nwn1 
of Ju~tlce con,ernlng allonu.,y mJn.igc
ment becau$e h did not meet the rL'

qulrcrtienl!> of Regul.itlon 4.1.2; 
8. A1lprovcd for 6.5 CL[ LICdlb J 

~cminJr on estate pl.:innlng and t.:ixation 
with .:i speciOc admonition to tho ~pon• 
,or not to advertise a prog1;:1m ,1~ having 
b<'cn approved for CLF credit 111 Alaboma 
without nr.;t obt11infng the Corn111i~sio11's 
,,pproval of the program; 

9. Declined to Jpprove for crc.•clfl ,, pro
gr,1111 dealing with modem ec:onomics 
for the leg.ii profcs>ion bccJu,c It f.illc<l 
to meet the requirements of Regulation 
•I.IJ ; 

10. Declfned to approve for credit a 
~eminar until the 5ponsor ,ubml1tcd .i 
rnmpletfl set or matNinl~ fo1 th<> C<im• 
mls~lon's review; 

11. Approved for p,11 tlc1I rrt:idll 1hrel,! 
segments of a corporallon's In-house 
sernln.ir which the co111m1bslo11 deter
mined to l>c In co111pllance wllh Rt•gulcJ· 
1ion 4.1.6; 

12. Approved for\lx Cl F crl'dils ..in ac· 
counring course de<ii~ned rxclu5lwly (or 
l.1wyer.; 

IJ, Declined to c1pp1ovc spon~or ~,.1tu~ 
to the Etowah County I clW I lhrnry 
because It offers only two CLE progr,1ms 
<1 yo.1r. 

On December 2, 1988, rhe MCLE 
Commission held Its meerlng ill the Wyn
fray I lotel In Sirmln11hdm. Al this 
meeting the Comrnis~lom 

1. Approvotl two ,1t1omcys' rc.'qUl.!SI for 
a panial wnivc, or 1988 CLE require
ments due to health reasons; 

2. Declined 10 .ipprovc lhc st.-itc com
missioner of rC'VCnuo's request for an ex• 
emption from Cl E reQuircmcnts during 
rhe remaining portion or his official term, 
but w.iived the 1988 CLE requirements 
condition~ upon hi\ purc:ha\e of 11 
special n1crnborshlp; 

3. Or, t1ppeill by the ~ponsor, reV<?r'S!!d 
the dlrPctor'~ orlgln;il dcclslo,1 denying 
,1ccrerlit;:ition for a progr.:im where the 
sponsor fdrlecJ 10 distribute materials ar 
rhc tlm(! of the ,1ctlvfly, condltloneo on 
the sponsor's providing tho director with 
a copy of the publbhcd comp.larlon of 
program ~pccc.he!> furnl~ht>d to partic:i· 
pants subsequent 10 the progrJm; 

4. On appeal by 1hc ~pon~or, re{onsi
dered lls prcvloui, dcd~lon granllng only 
partial crcclil and app1ovcd for full cr1;?dit 
.:i corpor.J1lon's ln-hou~o sc111lr1;:1r1 condl
rioned on the ~ponsor's ruturc ~omlnar 
materials fully co111plying with Regula· 
lion 4.1.6 . 

5. On appP<1I by lhl! $ponson,, rccon
sld~red it~ prcvlou~ dl!chlon dccllnlng to 
grant threl! dlfforcnt ~p<>n!>Of!> approved 
spon~or statu~ for 1989 and instructed 
the director to inform eJch sl}Onsor that 
the Commission mu~, be notified of all 
program~ in adv.incc, ns well a~ the name 
and oddr!!S!, of ench organizalic,n's 1:on

tacl per;on. 

GASTON NICHOLS 
PROFESSIONAL AUDIO SERVICES CORRECTION: 
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EXPERT WITNESS 
CONSULTANT 

TAPES ANALYlED • INTELLIGIBILITY ENHANCED 
NOISi:i MEASUREMENTS AND ANALYSES 

(206) 691-7346 

The cover of the January 1989 issue of 
The Alabama Lawyer should have read 
" Jury Argument-Are There Any Boun
daries on Fair Comment?" 
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1989 Appr oved Continuin g Legal 
Educati on Spon~or 
Accredited law ~rhoolc: (ABA, AAI,$) 
Adminbtratlve Offka of Court!>-

Alabama Judlclal Collc11e 
Al.tbama Bar Institute for Continuing 

Legal EduCJtior 
Alabama Con~orllum o( Lcijal Service) 

Program<: 
Alabama Criminal Dcfcn~c l..1wycr~ 

Assodiltion 
Alabama O<!fcnso IAvye,.-, A~~oclntlon 
AlabJrn,1 Dbtrlct Allorn1:ys 

AssoclJtlon 
Alabama Lawyer<: Association 
Alilbama St.Ho B,1t and bar sections 
Alabam;i Trial Lawyers Assoclntlon 
American Bar Assorlatlon ilnd bM 

sections 
Ar'rlaflca,; College or Trlr1I Lawyer~ 
America,; L.iw l11stltute-v\m!.!rlCan liar 

Assocla1lo111 Commlllce on Conti
nuing Proresslo11al Educ.111011 

Assorl11tlon of Trlnl 1..1wyors of 
America 

Atlantn Bar Msoclilllon 
Bar a~soclatlons of the slstPr ~1.1tes, 

th!! Di~trict of Culumbia, Puerto 
Rico and the trU)t terrltorle~ 

Birmingham Bar rusoclatlon 
Commercial I.Jw lcJSUC! rund for 

Public Education 
Continuing Legal Educ,llion SJtelllto 

Network 
Cumberland tnMitute for Contrnuing 

Leg;il Education 
Dofonse Rese;irch ln~tltutc 
Fedcr,11 Bar Ai.i.oci.it,on, Montgomery 

Chapter 
Federal 8Jr Association, North 

Alabarno Chapt<>r 
Fedeml Energy Bor Assoclotlotl 

Huntsville-Madison County Bar 
Association 

ln\tirutes on Bankruptcy L.iw 
International Association or Defense 

Coun~el 
Legal sections, agency program~-u .s. 

.ind st.:itc govcrnmcn~ 
library of Congrcss-Congrl.!S~lonal 

Research Service 
Mobile Bar Association 
Montgomery County 8;11 Associ.itiori 
Montgomery County Trial ~wyers 

As>Odation 
Morgan County Bar Young I awyers 

Section 
Nashvlllc Bar Assocldt1on 
Notional Association of Attornc'Y~ 

General 
N,1llonal Association of Bonc.J LJwyllrs 
National Association or Railroad 1rldl 

Counsel 
N.itlon;il Bar Associr1tlon 
Nc1tlonal Colle1:1e of Disrricl Attorneys 
National College of Juvenile Ju~tice 
Nallonol Health Lilwyers A~soclatlon 
Notional Institute or Munlclp<1I Lllw 

Officers 
Nation11I Institute for Trlal Advoc.icy 
Natlonal Judicial College 
National Legal Aid and Defenders 

Asi,oclation 
NJtlon.il Organization of Social 

Security Cld1mants' Representatives 
N,11lonal Rural El!'.!ctric Cooperative 

Association, Legal Dlvblon 
Potent Resources Group, Inc. 
Prnctising Law Institute 
Southwestern Legal Founc..lation 
lmnsportAtion l awyers AssociMlon 
Tu~c.ilOo)a County Brrr Assoclmlon 
Tu~c:.iloosa Trial Lawyers Assocfiltion 

• 

1\ l J I~ l J I~ N 
E\lll ' rl \\ ii Ill ''' Sl ·n in ·, 

EIKtrlc Sboc.k • AutomotlnlAYlatloalM,uin, 
F.Jcdroaks • Medical Device Flllure • 
Coaipuur S)'lffllll • MJaowawe 11.mirds • 
Blomedlc:al SJ*ml •Human-Mlcb!M lnl«filoe • 
CCIMl"III En&laecriD1 • Humaa IDd Sodlll Sdmces 

Dr. MJcbatl S. Morse Or. Thaddeus A. Roppel 
(205) 887-1817 (205) 887-1814 (205) 826-6610 

231 Pa,u Slrtct, Aubum, AL, 3'830 • Exptrt Rcsu.m«s Wclcxme 

1 he Alabam.i / .:llvyer 

TI/E UNIVERSITY OF MISSISSIPPI 
lNTERNATlONA L 

STUDIES PROGRAMS 
ANNOUNCES THREE 

1989 SUMMER STUDIES PROGRAMS 
FOR LA WYERS J\ND JUOOES 

~ 

CAMBRIDGE UNIVERSITY 
CAMBRIDGE, ENGLAND 

lntcrnmionnl Law 
July 8-15, 1989 

and 
AnRlo-Amcricnn Jurisprudence 

July 15,22, 1989 

TRLNITY COLLEGE 
UNIVERSITY OF DUBLIN 

DUBLIN, IRELAND 
lntcrnntionnl Lnw 
June 13,23, 1989 

Fo, 111111, "(<WIIWIIOII e1111ht111""11"''"' anJ CLf tttdir, 
,i,.111 fOlllll/1 

INTERNATIONAL STUDIES PROGRAMS 
E. F. Ytrby Conference Ccnm 

P.O. Box 87Q 
Univcrsrry, MS 38677,(679 

CCiOIJ 232-7282 
ra.., .,...,,~ • , ... 1..,,....,,,,~,.,.. 
..,,1-,.Joft'l""'l'IW\l(,i ! ...,. ... - ~ .... ..... ..... 

-· · .... ,-,..wt.i..-.i ... """"'" --... ~ ,,., ....i..,. .......... , ... 
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Memorials 

Loma Bril ey Beaty-Fort Payne 
Admi11ed: 1953 
Died: September 25, 19813 

J.<iy B. Blac~burn- Bay Minette 
Admitted: 1928 
Dil~d: Febru;iry 5, 1989 

Nace R. Cohen- Montgomery 
Admitted: 1973 
Died: December 23, 1988 

Albert Sidney Gaston- Mobile 
Admitted: 1936 
Died: December 101 1988 

Edwin Lee CQodhue-Ca dsden 
Admitted: 1914 
Died: August 21, 1988 

Robert McClell11n Hill-F lorence 
Admitted: 1929 
Died: Janur1ry 6, 198~ 

These notices are published immedl· 
ii!tely after reports of death are received. 
Biographical information not c1ppearing 
In this Issue wil l be published at a later 
date If Information I~ accessible. We ask 
you to promptly report the death of an 
Alabama attorney to the Alabama State 
Bar, and we would appreciate your assist• 
ance in providing biographical lnforma• 
tlon for The Alabama J.awyer. 
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A l HFRT <,, CASTON 

Mobile auornt-y Albert S. Gaston died 
December 101 i988, at the age o( 74. 

G.istu11 was born October 29, 1914, In 
Mobi le, where he attended public 
schools. After groduating from Murphy 
High School in 1931, he re.id law with 
the firm of Dozier & Cray for three yoars. 
He then ;i(t1;Jnded Cumberland law 
School in l.eb.inon, ·1cnn1mee, where he 
earned his law de11ree in one year and 
then w.i~ adrnlitcd to lhc Alabama State 
liar In 1936. 

Ho practiced low with the federal gov
crn111ent In Washington, D.C., for seven 
years as principal constr~rGtion attorney 
ror the Federal Public: Housing Authori
ty, While in Wa~hlngton, Gasior, also 
eiJmed an L.L.M. di:!grue from Catholic 
University of America. I le returned to 
Mobile In 1\J46 to 1intor private practice. 

A K!meral pract11ioncr who believed 
that a call 10 tho bar was a call to service, 
he handled all types o( cases, civil and 
criminal, jury and non.jury, In all state 
and federal courts. For the r11s1 25 years, 
he specialized in the field of bankrupt
cy and debtor relief wh1ue he was recog
nized by his peers as an 0Xpcr1 who was 
;ilwayi, helpful Lo younger lawyers, as well 
as to his many clients. 

He Is survfved by Sc1@h Fr;inc;es Shafer 
Gaston of Mobi le, 10 whom he was mar
ried in '1940. He is also survived by his 
sister. Mary Caston Craighead; two sons, 
Albert S. Gaston, Jr., a vcterl narlon, and 
Ian F. G. 1~1011, .i lawyer with whom he 
pracllccd for 21 years; and four grand
children, all of Mobile. 

Gaston was il member of To;istmasters 
lntemntlonal in which he held nurnllrous 
offices and wa~ winner of many compctl· 
lions, being most renowned for his abil• 
itles as an ext~mpor,rneous speaker. In 
addition, he was <1 lor1g.1lmc active mem• 
ber or Christ Episcopal Church where he 
servcd i.lS cl lay reader. He will be missed, 
but fondly remembered, by his family, 
friends and brother lawyers. 

- Ian F. Gaston, 
Mobile, Alabama 

WYMAN O. LILMOl< I 

Whereas, Wyman 0. Gilmore was 
born In Silas, Alabama, September 4, 
1926, ilnd died In Grove HIii, Alabama, 
October 3, 1988; and, 

Whereas, member.; of ihe Camden Bilr, 
orncers of the Circuit Court of Wilcox 
County, and hb friends :rnd colleague~ 
desire to romcn;bcr his 11ame and rccos· 
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nl1.e hi, contribution~ 10 tlw legal pro· 
fesslon and to the c;ourt~ in which he 
pr,1ulccd l,1w, and to tho~c people he 
represented and holpccl dur Ing h I\ 38 
yc,m o( law practice; 

Now, therefore, be it known, that Wy
man O. Gilmore graduated from South
ern Choctaw High School In 1944; that 
ho ~CM!d In the Linited States Army In 
Europo during World War II; .ind th.it 
0(10, hi~ service In thl! ,1rmy1 he grndlmted 
frorn tho Unlvcrslly or Alabnmn School 
of I ,1w Febru.iry 31 1951, ,inti w,,~ admit
ted 10 practice law Fcbru.iry 16, 1951. 

I he day after law school g,aduation, 
he wt•nt 10 work in the lot' Thomp~on 
law nrm In Butler, Choctt1w County, Ala
bama; he l<,>f1 thi~ firm 111 1953 to run ror 
clrculr tiOllcltor (now district illlonwy) of 
the Flr~I Judlcl,11 Circuit ,,r Al;ibnmr1, 
which wJ<, rn,npo~cLI of Cho< tnw, Clrrrke 
:ind W.ishlngton countic ... I le ~erwd In 
thi~ po\ltlon for ten yea~; during thb ser
vice, he ilttended short coul'lcs al the 
Unlvcr.lty of Chicago .1nd New York 
Unlvcr,;lry to help h m develop his potcn• 
rial In proM.acuting C:i!S<?s. In Jonumy 1965, 
he re~lgnccl the position of circuit 
solicitor to join the firm of W;itrou~ Gar
ren in Grovc t-1111, ClJrkc County, Ala
bama; In Novcml,c, 1967 he lc,ft thr'I firm 
to e~t.ibli~h his own law offkt! in Grove 
HIii, Al,1h11ma. 

Wyman grfw up dlJrlng tho dep,cs~ion 
of tlw (•.irly '30~; a few years ogo, ho was 
quOt(>d In tlw Mob/le /1rV~\ Rf;!s/.1ttH i.l\ 

sayln>;, "We had plenty to <'at and lltt lc 
to wc.1,; t1nd we worked most of the 
time:· I le g,ew up on the f,irm, 11nd when 
he w.1~ 13 years old he went from the 
farm into outside work, ,md worked in 
th<! shipyards when he wJ~ 15 Jnd 16 
years old. This work ("lll ltudc corrled over 
Into hi!> low µractice, whNC' ii w,1s known 
that he would work from 11bout 6 a.m. 
until nltihtfall or af!Pr prep,uing for his 
CilSC§, 

Born to Wyman and hr~ wife, Vivian, 
'M'rt' three children, Wylynn, Wym,1111 Jr., 
and Frederick Parsons. Wylynn Gllmore
Phlll lpr>i Joined hi~ firrn In 1lw f.ill of 
1979, ,ind his ~on, Wym.in 0. Gilrnort?, 
Jr., (Gil), joined his firm in the rall of 
1983. His two <.hlldren's Joining hi, firm 
was one of the highlight, of hi,; llfe, ilnd 

'/ he A/,1b,wrn Lawver 

other hlghllght!. were his being clectctl 
10 1hc American Board of Tri«I AdvocJtcs 
In 19051 .:incl In 1986 the rl'cognltlon 
given by hi~ peers as 0110 of the best 
lilWYl'"' In the nation In crlmln.11 doton~e. 

Wym.in said many time-. "I h,111c never 
known anything but work," ;ind it shO'WCd 
In his handling of hi~ c-ases. Although 
Wyman was o hard wo, ~c,, hi, wcreatlon 
w<1~ dwoloping prime hunting 11nd n~h
lnR Moa~, «nd he devoted G0111l' of hls 
weekends lo hunting ,md flshln!!, and hi~ 
foml ly, friend~ and hi~ Cillll~ larm. 

Wyman ~aid, "Each cr1~c I~ J chill· 
ll•ngc>," and "each per.,cm dC'\CNC.'S the 
be~t you've got" WyrnJr, g,1w eilch case 
all h<' h.id. He took CilhC, for the wc>;ik, 
for the ~,ro11g, for tho , 111JII ,tnd lar~e. 
Thoy c,ich got "thP best he h,KI:' I ll' will 
be rememb!-'md for many, m,1ny years. 
When people got into !rouble, many of 
them would hcc1d for Wyman GIimore. 
I Ii~ wputJtlon will m.wr quit . 

- L.Y. Sadler, Jr. 
Camden, Al.ibama 

I l>WIN llL (,OOl>lllJI-

The Bortrd tJf Di recto~ of The Univcr 
sity or Al,1b,.1r11a uiw School ro11ndotion 
rC'('t'nlly ,1dop1cd by rusolullon lhe 
following tribute to the memory uf Ed
win I <'C Goodhue, former G,1d~den at
tomt>y, ,1rlmitlC'd lo the AIJb,1ma sww Bar 
In 1914 as a graduate of The University 

of Al,1b,1mJ School of Law, ,1nd at llw 
limo of hi~ drnth August 21, 1988, the law 
~cho()l'b olcfo~I living alumnu~: 

Edwin Le<' Goodhue Wil~ burn In Cads
dt'n, Alt1bmna1 Decambcr 17, 18<>2, the 
~on of Amo, E. and C.irrlc Le<• (Kos~) 
Goodhue, and a descend.mt of Sir Wil
liam 11,irrl r-, who was knighted at 
Whituhall , July 23, 1603. t-le wa~ 
educated In rhe public schools o( 
Gadsden .ind u111mdcd 1'ho Unlver1l1y of 
Alabama, receiving a bnrhclor of arts 
deHrec In 1912 .inti an LL.a. d('8ree in 
1914. While at the University, he Wi.15 
buslnc>~s m.in,,gcr of the 1912 Corolla, 
,w,h1ant huslness manager of the 1911 
Crlm~on Whitt>, s<>cretory of the Y.M.CA. 
1.<1blnut1 on the honor rol I his senior ycnr, 
p,111lcl1M1Cd In clils~ anrl v,1rsl1y b.i~kct
ball, ond w.is ,, member of Kc-t-lcc, AlphJ 
Sit1m.i Delta and thl? Phi Dchil Theta SO· 

cl,11 fr.itcrnlty. 
He was Jdmlttcd to the Alab;inM St.ite 

Bar in 19M and bega11 prdctking in 
Gad~den with his fath<'r, hi~ uncle, 
Augu~tus K. Brindley (class of 1902), and 
I lugh W. White, Inter ;:i member of the 
St,1w Public SPrvice Comml~slon, lt1 the 
firm ol Goodhue, Brindley & White. This 
nrm was fountl!!d by hi\ f.ither in 1886 
when he cornm(!nc<!d practice in Gt1ds
den, r1nd had lnclud(!d J.E. Blackwood, 
who becilmc circuit judge In 1914. The 
namo of rhe firm subsequently bC'came 
G<>odhue & Goodhue untll lho death of 
A.E. Goodhue In 1923, when Edwin L. 
Goodhuo wa<o joined hy John A. Lu!>k, Jr. 
(cl.I!>~ of 19U), as partners In th<' Orm or 
Goodhue! & Lu~k. I hey pr.ictlced 
together until 1943 when Goodhue, who 
hnd ~crved during World WM II i\5 i.1 
llcuten.inl in the Chemic.ii W,1rfare Ser
vice, entNed World Wilr 11 a~ n $1-p~r
y~.ir dvl llnn ul TyndJII Air force Ba\e, 
Pan.1111.i City, Florida. 

I le w.i~ m,1rried in 19·13 to th!' former 
Julra T.1rpley of Cad'icl1m1 who had 'tt.!rved 

.i~ J legc1I .,ecrctary 10 A.~. Goodhue. 
Af1u, the w,11, he remained ,n Pannma 
City, cng.iglng In varied business Interests 
i11cludlng Ice Jnd ice crenn1 plJnts In 
Mi~'ll'l~lpr,I ;ind Alr1bam11. In 1951, they 
moved l<J Ur1ytona 13et1ch, Florfd,1, where 
he.! llwd In ,cmi-retireml!nt, llmlllnK his 
bu~lnes, .1c;1lvitles to his pcl\onal In-
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vestments. He died there AuguM 21, 
1988, ill thf' .ige of 95. The Goodhues 
maintained their 1ies and intere~,, In 
GrJd!tdcn ,ll1d h.iv<! been noted for their 
generosity, particularly 10 the I lr!,I B,tp
tlsl Church, which has Its Ft1mlly Life 
Center n11111cd In honor of Mr. GoodhLic. 

In hi~ more than 28 yet11 s o( .:icllvc 
pm,tlre of lnw In C.id~den, Goodhue ex• 
p:mdcd tlw praclice begun hy hi'! fn1hcr 
with cllcn1,; which included The FIN N,1-
tional Bank of G.idMJen; A.C.S. R.1llmacl; 
N.i,hvlllc, Chdttt1nooga & St. Loul\ 
Railroad; c1nd Hanford, Aema and other 
ln~ur,,nce companies. 

Julius 5. SwJnn, Sr. (class of 1931), o 
colll\1gue ill the Gadsden Bar Jnd lr11cr 
;i member of hi~ rirm, remember; him ,1~ 
,111 in1pllil(ent1 delightful and honor.ihle 
HC!nllcn1.111 a~ wt!II as a forc:lc!ful and .:1hlc 
,11tOfllL'Y whO!>e ..i\lu1e busin~i. Judgmt•n1 
always bcrvcd the bes, lntcre~, of his 
client~ In J highly professional m,1nncr. 
Swann said 1h,1t his wide conLJc.1~ con• 
tributrd in i1 SJhst,mtial manner 10 the 
bu~lness ,,ncl induwial development of 
Gad~dcn during the years of its most 
rapid growth. 

rhc law firm which Goodhue ~mvcd 
so ,,bly IJtcr boc.ime Lu!tk, Swann & 
Burns, then 1.u,.k, Swann, Burn~ & 
Sllvcndcr, 011d In 1977, merged with tho 
firm cir Inzer, Sunle & Inzer to (om, tho 
pre~c>nt firm o( ln1cr, Suule, Swanr, & 
Stilll'nder. This combined firm, Ir.icing it~ 
lineage 10 Amo~ Coodhue's first pracrice 
In 188&, < elebrared 11,; 1001h ilnnf
w,..,,,ry In 1986. 

ROHEIH MCT I.HLJ\ N 11111 

More than 30 yt!dr!, of WIM n1.rny o( 
hi<. fritc!nd~ ,md assocla1eq c,111 ,in "Na that 
ca11 ncvor bo repeated'' ended rrldCTy, J;:in
u.iry 6. 1989, when l'etlrecl I m1dord,1le 
County Circuit Juogc Rob1;1r1 McClellan 
11111, 841 died. 

He began hi~ legr1I c:arccu In rtorenw 
In 1929. I le was judge or the Lauderdale 
County Law and Equity Court (or five 
yt>al"i prior to his appolnu1,cnt to rhe 
Stc1ll! l'ardon and Parole Board, at thC' 
time of 1hc crca1lon of a new ~Y'toni In 
Aldbarna, including the fnaui,:ur.111011 of 
,1<.lult probation. 

He ~crved 1wo ,1nd orw-h,1if yc.i1s In 
the Army In the Allied MllltJry Govc11,. 
mPnt In Italy durln)!I World w,, II ,md 
wn~ awarded rho BronLC SW for out· 
~,.,nding mililary !>ervlcc. In 1982 the 
University of Alabilm.:i Pres~ published 
hb mllltary memoirs, under the lltle "In 
the Wake or War:' 

Judge Hill was el<>cted circuit lud11e In 
1946, JI a time when the Juclic1r1I c-lrcult 
covered klllrlflrdalu, Colbert .ind I r,mklln 
counties. During hrs c:.irccr ,ts ,1 cite.ult 
f11cige1 he ~erved on lhCJ N,HIOn,11 Arlvl~· 
ory Council of Judges nnd was on elected 
member of the A111er lc.111 Academy of JU· 
dlclr:11 EducatlOrl. He bccrimc ~Pml-re
tlrcd In January 1977, continuing hi, ~er
vice to the judici.il ~tern by a,slgnrncnt 
of c.i~e~ ;incl writ ni< dcc:l~lon~ for the 
court of crimin;il appeal,. 

Please Help Us ... 

He ~erved a~ pre$ldent o( the Alabama 
J\ssoc;ialion or Circuit Judges and was 
<1w,1rded lh!:! Certlficc110 of Oi~tln!lui~hed 
Public Service by the Lnlvcrslry of Ala
bama School of L.iw. 

1-ic was a (,1itliful murnber of the First 
United Methodist Church of Florence, 
sinfllns In the choir fnr mnny ye;irs 1111rl 

~erving on tlw boMtl of steward~. 
Judge Hill Pl<empllfled thC' allributes o( 

a judge, 10 hear courtt•ou~ly, lo con~ider 
~obcrly, 10 ,in~wcr whc ly and 10 decide 
lmpJrt1.1lly. I u., lire lc,iw~ .1 rich heritage 
and leg.1cy for 1hc J('gal profession. 

He is survived by hh wife, Elizabeth 
Craig.Hill; hi~ ~on\ Robert McClelliln 
Hill, Jr., ,1nd William Fitzgetnld Hill; r1nd 
three grnndchllclrcn nncl onC! 14rc<1t-14rand
chlld. 

- Rubert McClcll;,n HIii, Jr. 
Florence, Alabama 

We have no way of knowing when one of our member5hip h, deceased unless we are notified. Do not wait 
for someone else to do it; I( you know of the death of one of our members, please let u~ know. 

Memorial in(ormalion must be In writing with name, return address and telephone number. 
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Disciplinary Report 
Disbarment 

• Huntsville lawyer Warren E, Mason, Jr., h:is been or• 
dered di~b;irrcd by the \Uprcmc cour1, cffc<.:live lilnUilry 20, 
1989. l he dishilrmPnt order was b<1wd upon findings by the 
D(.,cfpllnary B0t1rrl 1ha1 M;imn h,,d viola1ocf variC>ll\ provisions 
of the Code of Pmfe>s~lan,1/ Re~pwuiblliry, by negle<.:ting ,, leg.11 
mdlier cn1ru,1ed to him, by mb11p1,ropri11ting client funds and 
by folllng to deliver 10 a clic,11 ,111 of the p,1per~ In hb po~ses
slon to which lho cllcnl W,b cntltlcd . (ASB Nos. 87-210 and 
87-7561 

Suspensions 
• Blrmlngh,1m lawyer S.irnuel 1-1. Sanders, Ill , ,1/k/a 

Shrnucl Sanders, w,1q ~u~ptindt•d rrom 1hc proctict:! of law for 
n period of 1hroc yew'-cfr<•c1lvc f<lbru,11y 20, '1969, by or'tfar 
of the Supreme Cour1 of Al:ibamil, By foll Ing lo Ole any a,,~wcr 
to formCII dl~clpllnary chMBtlS 1ht.11 wc,c pcndlnl! t.18<1ln~1 hlrn, 
S:inders ndmiued 1hn1 he wlllfu lly nt'glc,1cd lcg.,J matters en-
1rustod to him, !hill he failed to ~eek thr l.1wful objeclives of 
hb tllcn t,, th.ii he failtd IO C"i'IIIY out rontr,1C'h of employment 
c,,terl'<l lnlo with dlon1, for profC'~~ion,11 ,prvkes, lhat he pre
judicL>d or d.imJKt!<I hi., clilml\ during the c-ou,..e of the pro
fessional rcl,ulon~h µ, Jtld that ht.• engaged in rllegal conduct 
involving mor.il turpitude, dbhoncs1y, fr.iud, deceit, mi~repre
~ent.1tion or willful misconduct. [A58 Nos. 87•161 ,lnd 87-352] 

• On lanuJry 5. 1989, Birmingham Jttomey M.irk Andr<!W 
Duncan w.,, ~usrwncled fmm tho pr,Klicc or law by an order 
of the Supreme Court of tht' Stille of Alilbama, <'ffeclivt' 
Oec-embtn 15, 1988 for fililurr to comply wilh the Milndatory 
Continuing WK,11 Ecluc,1tlon requirement\ of th!:' Alabama St.ite 
B.1r. [CLC 88-14] 

Public Censure 
• On Oec<•mbrr 2, 1988, At1bt1rn k1wyer Jack F. S,1int wa~ 

cen~ured for cunclucl 1ht1t adve>nit'ly ro(lnm on hi~ (llness to 
prc1c1lcc IJw, In vlol,1llon of lhtl C.odo of ProfC!.~sional J{e5pnn~l
b///1y. Saini completely IH11orcd rl'p1!c11U<.J rcque~,~ from lhe har 
thot he respond 10 a former cllu,11\ co,nplalnl 1hnt he mi led 
10 deliver to 1hc cllor,t cor1.il11 lcg<1I cfocumcnt!> i11 h i!> pos!>!c!~
sion th.it bclonRt'd to 1hc clll'11t ,rnd lh,11 lhc cllc,,t h.Jd rc
qursted. IASB No. 88·3981 

Private Reprimands 
• On O<.tohc, 7, 1988, ,l lc1wyur w,1~ priv.itely repri

manded for conduct advcr~cly rc1lcc1i11g 011 hr~ n111ess to prac
tice law. The lawyer prept1red ,1 second morlgJge and prorn,
swry note which w.1~ lhl'n cxcrul<'d by a cllcn1 Ir, favor of a 
friend of 1he client's who was lending the client a sum of money 
with which to )top fort>clo,urt> prrn.·<'Nflnf(\ against the client's 
home. The lawyer .ll(rt•1..>d to hold lhl' ~ccond mortgage and 

fhe AIJbJmJ L<lWY('r 

promissory note in escrow, pending repayment of the loon by 
the client to 1he lcnde,, bul sub~rquenily dell"ered the 
documen1~ 10 th<' client, prior to lhl' client's having pilicf the 
loan which lhl'Y ~t•<url>d. IASB No. 87-7741 

• 011 Octobur 7, 1986, c1 lawyur wa~ prlvatt!ly reprl
mand(.,d for h.ivlnl! cm1:1c1gvd In c;ontluct rnvolving mi•r\!pr~en
tation and concluc1 aclvcr~C'iy reflecting on hlh fitnc~~ 10 prac
Uce law. The lawyer filed, on bch,11( of .i client, J pciltlo11 for 
w.1ge withholding, t1llt'glns that the client's former spouse was 
two month~ delrnqul'nt in making child q rpport p.1yments, 
!hough th~ <lrcult court nlci, for the c.:ise ~howed the former 
spouse to be currw11 in child sunport p.iymen1,;. [ASB No. 
88-39J 

• Ori December 2, 1988, o J,,iwyor wtlS prlv..itely reprl
m,1ndcd for having wi llfully neglected .1 lllgal mallorc11trustecl 
to him, In vlolalion of DR 6-lOl(A). The l,1wycr agreed to Jssbl 
a clien1 In recovering her driver's llconsc, which liod bcc11 los1 
as a result of,, mo1or vehicle ,1cC'ldcnt. I le did no1hln14 10 asslsi 
her For ii pl'rlorl of OV('r fill() y'(!nr~. nnd <>nch time ~hl' inquired 
about th!! mnlll'r, he' indlcnlt•d lhill he was worklnR on It .ind 
would ndvl~e hc>r within two or 1hree dt1y\ ,l& 10 1he status of 
1he mauc•r. I le nLNCr did ~o. ;md h<' w,1s uncoop('riit1V(t wilh 
the bar'~ ln~tlgatlon of lhe matlcr. IASH No, 87-355] 

• On December 2. 1988, ,l l,iwyer w.1~ priv.itt'ly repri
mJnded for conduc1 adver)ely reflecting on hi, 01ness 10 prac
ticr l.iw, for willfully ncglec.1111g" leg.:11 m.ittcr cntrustt'd to him 
and for Intention,,! follure to s<•ek 1h<' lawful objeclivcs of a 
clienl through n",1~on,1bly .wallable mean~. The lawyer entered 
rnto d contingency fee contril('I with ,1 client to pul'ue ,1 clr1im 
against a certain businC'S!> firm, but did not negoti.ile any set
tlement of the m,11ter, file any ,uh on bt'half o( the client or 
inform 1hc cl!ent lh,H ho was wlthdr,1wlng. The? lawY(Y implied 
to tho cllorll th.it ho had flll'd ~ull by )lullng 1hat the mailer 
would come u1) on the docke1 wcntu,1lly ,111tl 1h.it he would 
inform the client when ir did. The lowyi>r allowed the §lJtutory 
period of llmltntlon 10 expire on the cllcnl's claim. [ASB No. 
87-5121 

• On )anunry 27, t9fl9, a lr1wyer w,1, prfv.itely r<.>prlm11nd• 
cd for hc1vl11g vlolt11t'd DR 1·102(A)(4), IJI< 9-102(A)(2), DR 
9·102(8)(3), DR 9-102(13)(4) and DR 1-102(A)(G). In Jhe course 
of rcprCsP11ll n14 o l llcnl In II pcrson.11 lnJury ,1c1lon, thla! lc1wyer 
received (undh 111 sottlcmcnt or 1hc c.llt1111\ c:1.ilm ,u,d tom
mfngled said funds or the cllent with run<.lt. of 1he lawyer. The 
l11wyc,r ,;uhscquently mlsapproprf,1tccl funds belonging 10 1he 
client 10th<.> lawyPr\ own U\e , and, furthor, (ililed to maintain 
complete records or 1he fund, or the client coming into the 
lawyer'~ po,;~t>,;,;ion. The l.iwyN ,11~0 di~mi~~ecl il Pilr1Y defen· 
dant to the law,;uit without the cllenl\ conscni. Being sub~e
quun1ly ~u«.!tl by the dic111 for malpr-.ittke, the iilWyt!r ncgoli
ated a settlement of th.it c..lalrn with the.! client whkh required 
that the clicn l agree to writo J letter to 1hc bar assoda1ion re
questing thnt the gricv.rnce which the client h.:id fried against 
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the lawyer be dismissed. The lawyer was thereby guilty of 
dl~honusty, fraud, deceit, misrepre~entr1tlon or wl llflll miscon• 
duct, all or which advorsoly ruflt:?ctcd on the lawyer's fitness 
10 prilctlce law. fASB No. 87-592) 

• On Janu.1ry 27, 1989, a lawyer was privately reprimand
ed for having engaged in conduct adversely reflecting on his 
fitness to pn'lctice law, hnviqg willfully neglected o legal mat
ter entrusted to him and having Intentionally foiled to seek the 
lawful objt:?t:tlw ~ of his client$ through reason::ibly ;wailable 
means. In undertaking the repra5<m.tation of the clients, the 
lawyer rucclvcd frorr1 his cl ient!> doc:umt:?nts r1:?11arding ;i fraud
ulent transfer of real propmty which hdd belongl!d to tht':l 
clients. The lawyer assured the clients he would resolve the 
problem. Sorne six years later, the mnuer still having been 
unresolved, t·he clients had to retain the ser·vices of another 
a1torney1 who repeatedly contacted the lawyer requesting thilt 
the documents and fi le of the clients be returned to them. The 
lawyer premised to return the documents ;ind file or the clients, 
but never did. Following thC! nlin~ of a grlf!Vnnc:l! by the c:lients 
against the lawyer, four consecutive requests for a response 
from the lawyer wore ncces~dry bcforo a written rl:!~ponse wns 
received from him. [ASB No. 88·1421 

• On January 27, 1989, an Alabama Jltorney received a 
private reprimand for viol/Ilion of Dibciplinary Rules 6•101(A) 
and 1-102(A)(4). It was determined by the Commission that the 
attorney h,Jd neglected a legal matter entrusted to him .1nd 
had mlsrcprcs!!nted the ~taius or the mnller Lo his client In illl 

ALTERNATIVE 
ALTERNAT VE 
ALTERNATVE 

I( TRA of 86 reduced or ellmln:iccd your IRA deduction, 
Compare Mutual Benefit's IRA Alternative 

IRA 
FEATURES ~ ALTERNATIVE 

Maximum contributions $2,000 Flexible Llmiu 
Tnx-Dcferred accumul:itfon Yes Yas 
Ta.x-Free recovery of prlnclpnl 

before ~:umlon No Yes 
Sorrowing w/out lncorno taxation 

or tax penalty No Yes 
Avoidance of I 0% pen:ilty tax on 

wlthdrnwnls prior to ~gc 59'/t No Yes 
Income tax-fre e denth benefit No Yes 
Immediate substantial death benefit No Yes 
Full contributions concinue If 

dlsnbled No Yes 
Tax Refund or equiv~lent Maybe Yes 

For Addlclonal lnformnclon Cnll Kevin H3nsel or Jerry Jol,rnton 
205/870-8008 

$!i,$ The Mutual Benefit Companies 
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effort to conceal his neglect. Thu Dbclp llnary Commls_sion 
determined that the attorney should receive a prlViltc repri
mand. [ASB No. 88-371] 

• On Jarw11ry 27, 1989, an Alr1bama al'torney received a 
private reprimand for violation of Disciplinary Rules 5-IOS(C) 
and S-106. The Disciplinary Commission fo1,1nd that the at
torney, while ropresentln~ the plaintiffs in a cause of action 
In an Alabama ci rcuit court, also undenook 10 reµrl!sent· a 
subrogated insuronce carrier, without Informing the principal 
clients, and entered into .i settlement of the cause or action 
without the consent of all p.1rties. The attorney also deducted, 
without the coment of all parties, .i contingency fee from the 
subrogatcd $1:11tlement, The Commis~ion determined that the 
attorney undl.lrtook multiple representation without [')roper 
disclosure and SQttled the ma!tl!r without the knowlni,: con• 
sent of all parties regarding Lhe participation or each per~on 
or enl.l1y to the settlement. (ASB No. 88-180) 

• On Jar1ua1y 27, 1989, an Alabama lawym recelwd a pri
vate reprimand for violation of Disciplinary Rules 1·102(A)(4), 
1-102(A)(6), 7-102(A)(5) ,md 7-102(A)(7). The Co1n111lsslon found 
that the r1ttorney in question maintained personal correspond· 
ence with ;in inm11te In the Alabama prison system after having 
bucn requested, for good cause by the prison i.lUlhorities, to 
dlsco,1llnue that correspondence. 1 ht! Commission found that 
the ilttorney used f.ilso nat11QS and addresst?s 10 facilitate his cor
respondence and engaged In conduct that adversely renected 
on his fitness to practice law. [ASB No. 87·7l8] 
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FOR SALE 

THE LAWDOOt< EXCHANGE, .LTO. 
Buys und 8CII\ ull major law books-
Male .md (cdcr.il- nt11lonwldc. For «411 
your lnw book needs, (800) 422·6686. 
Mil~terc-.ird, Vls,1 & American Expres~ 
accerted. 

FOR SALE: Excellent condition: United 
State~ SuprPmr Court Reports, Volumes 
1-curm,,t, AmJur I egal Forms 2nd and 
ArnJu, PlcadlnK & Pr11c1ice Forms (1963 
editions); ALR 4th 1-CLlrrcnt & 3/11 1-cid. 
Dlg C\l 1-c.umm l. Phunt! (20S) 
687-7613 • Dcbor,,h. 

FOR SALE: United St.itcs Code Anno· 
lilted, current throuijh 1987, excellent 
condition . Contac1 Pat Hughes, P.O. 
Dox 26271 Anniston, Alabama 36202. 
Phont! (205) 237-0428. 

FOR SALE: U~<.'d law books, Volumes 
425 through 468 & So.2d, 44 volumes, 
$20 pcr volume. Call Peck & Morrow, 
(105) 766·4490, or write at 118 Wesl 
Dr. Hick.i, Boulevard, Florence, Al;i
bama 35630. 

FOR SALE: Alob;ima speciAc ~o(tw;ire 
on corllputer d1)k, Now available in the 
following areas ol the law: civil proce
dure•, crhnlnal pre-trial motion), lntl.!r
rogatorie~. c-orporntions, DUls, probate 
forms. Avail,1blP In Wordstar, Wordper
fect, Dl~plr1ywrl11;> 2&:J, Wr1ng PC, Mul
llmatc nnd other word processors uron 
rcqUObl, Av,1il,1blc In 5 1/4 DSDD and 
3 1/2 disk for111ots. lnquirb welc:0111ecl, 
Visa/MC accepted LAWTECH, P.O. Box 
599 03, B1rmi11Kh,1m1 Alaban'l<l 35259. 

FOR SALE: Attorney retiring. h,b v.ir
iOll<i law books (or sale. Call (205) 
263-7501 for further information. 

FOR SALE: One IBM Mag CJrd A In 
Hood working conrlil!on. Sl,000 or bc~t 
offer. C.111 (205) 283-6655 in Tallassee, 
Al,11,amn. 

FOR SALE/RENT: G11tll11burg condo
minium. lociJt(.'CI In Gatlinburg Summit 
rom plcx on Mt. 1 larrlson, 5.5 mile\ 

'he A/JOJfllJ L,lW~r 

from downtown Gatlinburg OV(lrlooklng 
Gn.:i111 Smokey Moumnins National 
Pmk, nenr Ober Gatlinburg ~kl resort. 
Accommodates a maximum of six prr
sons. rully furnished, all-olec.lrlc with 
flrcpl.1ce .and balcony. S,1le price: 
$65,000 with d5~umablu lo.in. Rur11,1I: 
$70 per night with 1wo-nigh1 minimum; 
\ tay (our nights . fifth night free. Corr 
tact John C. Watkins, Jr., 2324 Trenton 
Drive, Tuscaloosa, Alabamil 35406. 
Phnnc (205) 7S2-4377, 

POSITIONS OFFERED 

ATIORNEY JOBS· NalionJI and Fcd
t'rll l I eg,11 Fmployment Reµort: highly 
rt•garclcd monlhly det,,lled ll~ling or 
hundreds of ;ittomey ,md l.1w-rck1tcd 
Job) with U.S. G0Vcrnn1an1, othc,r pub
lldprlv.11e employers In W.1shlngton1 

D.C., throughout U.S. and r1broad. 
$30 . 3 mon1hsi $53 - 6 month~. f.cd· 
eral Reports, 1010 Vermont Ave., NW, 
#408-AB, Wilshinglon, D.C. 20005. 
Phone (202) 393-3311. Visa/MC. 

POSITION AVAILABLE ,1~ assl~tnnt re• 
po nor of decision~. Alabama nppel liltc> 
cour1s. Require!> ldw dcgrcl!; inicm,t 
and experience In legal writing ; ,trong 
h,Kkground In English gr.unmJr; CX• 

pcrlence In editing preferred. Require~ 
,1r,c1 attention to detail Submil appll · 
cation lctler wi th resume by April 21 

1969, lo George Earl Smith, Reporter 
of Decisions, AIJbama A1>pell,,tc 
Court , P.O. Box 218, Montgomery, 
Alabama 36101. For lnform,,tiun, 
phone (205) 261-4621. 

ASSOCIATE POSITION ilvailnblc .it 

plulr1tl((~· pOr!tonal Injury Orm In 
Moblh11 Alabdma. Salary ,incl bPnf'fll, 
commensurate with cxpenente. Cnnd1-
dates mu~1 be .1dmlttL-d tu the Al.:tbnma 
State 8..r and should have leg.ii cx
P<'ri('nCE'. Send leuer and resume lo 
Richard F. Pate, P.C., P.O. Drawer 1308, 
Mobile, Alab;ima 36633. 

ERIS/\/EMPLOYEE BENEFITS AT· 
TORNEY: New Orleans AV l il ted firm 
~eek~ .,ttorncy with one to three yc.:irs' 

cxpl!rlence In l:KISA and r m1>loymcn1 
law. Excellent i1Cddl•mic credonti,11~ re
quired. Recruit ing Committee, P.O. 
Box 60116, New Orlcons, Louisiana 
70160. 

SERVICES ____ _;_ 

EXAMINATION OF QUESTIONED 
Document~: Hilndwrillng. typowrhlng 
and related examinations. 1111cma1lonal
ly court-qualified l'Xperl witnes~. Diplo
mate, American lloarcl of Forrn5lc 
D0cu11)1J11I Exc1mlner~. Mt•mbor: Amer
lc,,,, Society of Q~1ci~tltmed Pon1ment 
Examiners, tho ln1cr1i.lllon,1I A~~o< la
t ion ror ldcnllficatlo111 the llrltl sh forun
~ic Science Society ond the, Natlon,11 
A~~ociation of Criminal De(cnsc Law
)'{'" Retirf'CI Chic( Documcn1 Examiner, 
USA Cl Laboril1orit>~. Hans Mayer Gid
ion1 218 Merrymont Drive, 1\ugusta, 
Georgia 30907. Phone (404) 860-4261. 

LECAL RESEARCH HELP: F.xperienced 
attornc.>y, member o( Al,,bilnln St,,te Bar 
since 1977. Access to l,1w schoQI and 
stnte law libraries. We)tl.1w ,wtlllable. 
Prompl deadline scrvlc.c. We do UCC-1 
~l'ilrchPs, $35/hour. Sar,1h Kathryn 
Farnell, 112 Moore Building, Mont· 
gnmery, Alaba ma 36104. Phone (205) 
27T-/937. In Jefferson and Shelby co11n-
11L,s, call free: 322-4419. No rrprcsen· 
t,won ,~ mdde dbout tht• C/UJllty of lhe 
legal services to Le pvrformccl or ihv 
cxpe, else of I he lnwycr pv1 forming l UCh 
services. 

LOAN CLOSING STATEMENTS (corn
puteriTed on H.U.D. form) with db
bur;ement and ;imo11l1;1tlon ~c;hcdules. 
Guar.1n1eed. Same day ~rrvict>. Nom• 
1nal co~I. Free tnal. KloL and Co., Box 
76140, Birmingh.im, Alahama 35253. 
Phone (205) ll70·5858. 

LEGAL RESEARCH ASSISTANCE: Ex· 
pcrlenced ftt1orney wllh ~trm1H rcsc.,rch 
t-mckwound aval lable 10 supplorriont 
your resources. Prornpt, thorough )er
vice. $25-30/hour. Kesearch Associate , 
P.O. Box 398, Cullm.1n, Alilbama 
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Classified Notices 
35056, (205) 739-2277 or (205) 
734-4721. No representation is made 
abou1 the qwilily or the leBal services 
ro he performed or t.he expf/rt ise of the 
lawyer performing wch >tHvices. 

COMPUTER CONSULTANT: Objec
tive, pragmntlc advice a,,d expert help 
with word processing, bil ling, networks, 
etc. A shortcut to propuctivlty wilhou t 
mistakes ;ind hassles. I wi ll survey 
needs, recommend h11rrlw;irt> anrl soft
ware, find bl:!~I prlcll~, install, custo
mize, train a,,d support. Bruce R. Glass· 
man OD, 1972, member Georgia State 
Bar). Phone (404) 392-1430. 

AUTO INDUSTRY EXPERT: Consulla
lion ond expert testimony provided in 
nutomotive de11ler/m;inu(ac1urer dis· 
putes: r1dd-point~, reloc:r1tlons, termina
tions, c1lloc.:ation~, economic damages, 
etc. Fl'ISl ~ervice. Able 10 travel. Anthony 
Joseph Cataldo, II, CPA, CMA, MAC. 
PhorH! (602) 888-2734 anytirl'IC, or 
write 4334 North Radin Avenue, Tuc• 
son, Arizona 85705, for brochure. 

SAFETY CONSULTANT: 20+ yeM~ Px
pC!rionce in industrlai safety, lnduslrlal 
hygiene, worker~· c:om p<.m~.itlo,, ad
rnlnlstration .ind Insurance, training, la
bor relations- union & non-union-and 

011 (unctions or personnel. Export wi t
ness, research, consultiltlons, Investiga
tions. Contact Charles Heaton, 2452 
Fresno Orive, Birmingham, Alabama 
3$216. Phone (205) 979·2621. 

VIDEO PRODUCTION SPECIALIST: 
Fourteen ycors' experience In all as
pects of video production, budget pro• 
ros;ib an('! projPcl supervl$lon. Com
plete production facilities av;iil;ible, in
cluding rnmputer a11i111;:itio11 and 
graphic supporl. Fee~ negotiable and 
based on project cornplexlty. Call Barry 
Parker, produccr/dlt'CClor, In Blrming• 
ham al (205) 991-7251. • 

Don't let your Alabama Lawyers 
get worn, torn or thrown away. 
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Order a binder (or two!) at $10.00 each from: 

The Alabama Lawyer 
P.O. Box 4156, Montgomery, AL 36101 

or call (205) 269-1515 

TRUCK ACCIDENTS - TIRE CONSULTING 
• Tire Consulting 

• Rlmrrire Explosions 

• Tral fie AccidEmt Reconstruction 
Truck - Car - Motorcycle - Pedestrian 

SMITH-ALSOBROOK & ASSOCIATES 
BOBBY D. SMITH, B.S ., J .O., President 

P.O. Box 3064 Opellkll , AL 36803 (20$) 749-1$44 

SMALL FIRM SOFIWARE 
/IOfl /OM PC'S ANO COMPATIBLES 

TIME. Bl~LINCI CJ $99• 
TRUST ACCOUNTING Q $99• 
INfQCIAA TSO TIME 

SILLIN(I & TAU6T C] $179• 
More lnrormallon 
• Al!d 16 Hind/Ing 

0 Free 
fhaeo progr1m1 ore '° 1lmpl, lo o,,e,.lo, your leg1I 
ltefil tl,Y wffl h••t 1n,m runnll1il In le11 lh1n 1n ho;ir. 

Auomey Software, Inc. 
Wlwti1 r.. Mt"'!> Wri11a, by Ali<w"'!> 
1801 Auslrs.llan Ave. So. 

Suite 101 

I !!l !!W!«Wr.• \ W. Palm Beaoh, PL 33409 111 .,., .... ,.... (407) 686-9060 
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Announcing a New Feature to the 
C T System of Corporate Protection: 

Two-Day Federal Express Delivery 
Of Service Of Process ... 

At No Extra Charge! 

Faster, More Efficient Delivery of 
Process I 
No matter whol Lhc 
nnswcr dote
whether Ws dnys, or 
wccki;- procc1111 
received by CT will 
be outomatlcolly 
forwordod lo CT represenled compnnies via two
day Pcdcml Express dcliv<'ry service. At no oddJ• 
Llonol cosl tn you or your client! Muny .iltorneys 
and lcg11l osslst,,nts hove told us th ol this unlq\le 
bencfll alone covers the cost of our entire service. 

(Of course, we' ll conllnuc to provide telephone 
notification on short nnswer dntes ... without 
ildditionol chc1rgc.J 

Automatic Tracking of Every Process 
Delivered/ 

Along with two-cloy 
~edrrol Express• deliv
ery, every C T bronch 
office will be hooked up 
lo thr FedEx Powership 2"' 
Computer System. This 

i.tatc-of-the-nrt electronic trncklng system will 

allow us to quickly trnce and monitor any service 
on its route to you ..• right In our own office! 

Immediate Receipt of Important Legal 
Papers/ 
Now when you op
point C T nge,,t, pro
cess ond other leg.ii 
communicotlons will 

Why More Lawyers Appoint C TI 
A tei.lm of experienced pro · 
cess ogc,,ts . Accurotc, rell
oble report And t:,x informn
tion. Delinquency/ impend
ing cancellation notices, 
whcn i .iv.tilablc. And now , 
two-day delivery or service or process. 
At no extra ch,:irBe to you or your client I 

lsn' t this the right lime to oppoint CT 
ngent in every state? Wnnt more informntion? 
Just contact your locnl C T Representative today. 
Or wri te to: 

• CT CORPORATION SYSTEM 
2 Pcu chlr ee Street N.W .. Atl!\ntn, OA 30383 • Teti 1·800 ·241 · 5824 

Scrutn.r1 lhu /11r;e;,l p1vf1•NNltin Nlncn 1892 

Atl1111t11 • llc.1,11111 • C:hl~•Ko 
Cl11cln111,1I • lluwlnnd • IJ,,IIM 
o,,,,.,,, • L)(•troll • I IOUI IUII 
lrv lno, Cfl • l.o~ An1111l~1 
Mlnn cflr,0111 • No1v York 
1•1111.,d ~ I'"'" . 11110~111. 
Plt11burf1, • Plnnt~tlon, l'la, 
R•n lltAt1th 1'H • So •III ~ 
'i i I nu h • Wo h lngt nn 
WHm1n11ti1n 

flt . ., •• 1 r •j"••• •• • ........... ,), ..-
, • .., ut t •rt••• t.•t"•••• 
11. U \ ,.. , 6 0,1 00 

IILAIIAMI\ 

r-----------------------------------------
1 C 1': J'm n ltnuycrllcgnl 
1 mislstn11t 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

D I want mote Information. 
SUllcl ,nc o copy of yow 
booklt'l, Professlo11nl C T 
Stntutorv ReprcstmtnH011 
nnd a no-obligntion quoin• 
lion covering C T r1•prt>-
8Cntal Ion In_ states . 

I 

IIMI 

:rnJilit .. 
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Mr, Wllllam D, Co\emdn 
Capell, HoWdrd, Knabe~ Cobbo 
P, 0, Box 2069 
Mon1gomerY AL ~6197 


