


- Union Bank
Heads The List

Of Alabama’s
Safest Banks.

MONEY MAGAZINE, FALL 1988

That’s right. According to Money
Magazine, Veribanc and Bank Rate
Monitor , Union Bank heads the list
as one of the safest, strongest banks
in Alabama, and it is ranked among
the top 175 “superstar” banks in the
nation, based on assets and services.

Union Bank. We're strong. We're
safe.

Bank with the independent bank
that lives where you do.

Henry A. Leslie — President & CEO

Come Home'Io Us.
UNION BANK il

UNION BANK & TRUST CO., MONTGOMERY, ALABAMA/MEMBER FDIC
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A thoroughly up-dated guide to eriminal trial
practice including pre-trial practice with
attention given to federal constitutional law.
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The new Second Edition is responsive to the % CTP Forms NOW
acute need of the practitioner to keep abreast of on DISKS!
recent laws and cases as well as Federal Income

Tax considerations.

New forms added plus existing forms altered to
reflect state-of-the-art, made more generally
applicable, with technical and literary

improvements,
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$87.95

The new Second Edition retains the character of the first edition in its

emphasis, and, due to the advent of tort forms, treats the constitutionality of
statutes limiting damages.
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3110 Crossing Park * P O Box 7500 = Norcross, GA 30091-7500
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ALABAMA TORTS

CASE FINDER

By Allen Windsor Howell

Alabama Torts Case Finder gives you quick ac-
cass o the cases that will help you win in courl. This
portable desktop reference conlains citations to all
leading Alabama cases involving lorl issues arranged
under 395 topic headings. Fellowing each cite, the
decision Is paraphrased, summarized or occasionally
guoted. This handy book also includes summaries ol
relavant Alabama courl rules and statules, including
the “tort reform” legistation of 1987

Designed, arranged and indexed with the busy
practitioner in mind, Alabama Torts Case Finder is an
excalien! tool for pratrial preparation as well as a quick
reference in the courtroom, You will not find a more
concise reference to the lor! law cases of Alabama

$65.00* 558 pages, hardbound

i 1988, Tha Michia Company

THE

MICHIEgM

. R

PUBLISHERS OF THE CODE OF ALABAMA

For more information,
contact your Michie Company
sales representative:

JAMES R SHROYER
Post Office Box 346
Wilsanville, AL 35186-0346
(205) 326-9899

Or call toll-free 1-800-446-3410

We accept Visa and MasterCard

*Plus Alabarmna sales lax whore applcable
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The Montgomery
Museum of Fine Arts
opened September 15,
1988, and was designed
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and Edward Hopper,
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President’s Page

HUCKABY

Last chance for creation of captive insurance
company

Lis not an overstatement to say that we are approaching

a crisis with the bar's captive insurance company. Al

the time of this writing we are $800,000 shart of the
2.5 million dollars required for capitalization of the At
torneys Insurance Mutual of Alabama, Inc, (AIM), the com-
pany organized to offer liability coverage for Alabama
lawyers, To raise the balance of capital needed the com-
pany must sell an additional 550 subscriptions at the cur-
rent untt cost of $1,500. If the company has not been suc-
cessfully capitalized in the very near future, | am going
to recommend that the efforl be discontinued. If such
should occur, | would predict that it will be a very long
time befare the bar again will undertake such a project.
If the bar wants a captive company, this likely will be its
only chance in the loreseeable future,

The bar did not undertake this effort without very careful
study. As vou recall, a survey was conducted, and the re-
quisite number of lawyers responded that they would pur-
chase subscriptions for capitalization, There has been no
group of lawyers who has given any greater service to the
bar in terms of time and effort on this project than the

60

Insurance Committee, the board of directors of the com-
pany and the bar commissioners, It would be a shame to
see these efforts go lo waste,

Twenty-five bars across the nation are now benelitting
from suceessful captive insurance companies, When these
companies were established, the availability of coverage
usually increased and the cost usually decreased. Even for
altorneys who might desire to oblain coverage from car-
riers other than the captive, the improvements in the
general market place should inure to the benefit of all
lawyers, Supporl of AIM therefore can be justified, even
il an attorney s not interested in the coverage,

| hope you will not let this opportunity slip from our
hands. It is an investrnent that | believe will insure the
availahility of reasonable liability coverage for Alabama
lawyers in the future, There is still credit available for finan-
cing $1,250 of the subscription costs, Please call the state
har headguarters il you need another subscription package
and application. Reggie Hamner or Keith Norman can
answer any question you may have about the company,

It Is time for action. Let's not “talk” or “consider” this
tr dleath, |

March 1989




Executive Director’s Report

We are bursting at the seams!

ny visitor to state bar headquar-

1ers quickly realizes that our fa-

cillties no longer can accommo-
date our association’s needs, We are
literally bursting at the seams.

We have lost our “visiting lawyer’s of-
fice' 10 The Alabama Lawyer. The presi-
dent’s office is now our computer opera-
tions center, The library is a work station
for two employees, and, thus, we have
given up a small conterence room which
was used by lawyers needing to take
depositions in Monlgomery, The secre-
tarial stations now serve two secretaries
instead of the one for which they were
originally planned, The large meeting
room which was used for bar exam ad-
ministration and other large meetings
now serves as a general purpose work
area, and file cabinets line one wall.
Much of the original beauty of our build-
ing has given wav to practical space
utilization,

The Center for Professional Responsi-
bility has been modified recently to ac-
commodate the general counsel, his
three assistants and the four support per-
sannel in that office. The hearing room,
of necessity, has been converted to of-
fice space, and the disciplinary hearings
again are scheduled in the headquarters
large assembly room which, as stated
carlier, serves as a general purpose work
area most of the time. We also rent stor-
age space al a nearby record slorage
warehouse, Unfortunately, we have o
retrieve many of these records and are
reguired o go 1o the warehouse almosl
daily.

Iwenly years ago the state bar staff
consisted of two lawyers, two secrelaries
and a printer. We also had approximate-
ly 2,300 members. Today we have 8,900
members and a stall of 20 full-time
employees. We also use three part-time
clerical assistants.

In the last 20 years we have brought
the publication of The Alabama Lawyer
in-house. We now administer a lawyer
relerral service, a client security fund and
a mandatory continuing legal education
program. We supporl 13 sections and
43 commillees,

The number of bar applicants has in-
creased ten-old, The bar commission
Itself has increased 30 percent in lotal
membership, We also staff the Disciplin-
ary Commission and five disciplinary
hoareds, in addition to the board ol bar
examiners and three character and fit-
ness commillees.

Our bar staff is one of the smallest in
the nation that serves a bar with respon-
sibility for the lolal licensing and
regulatory process, There are only three
other state bars performing all of the
functions which we do, Those bars are
of comparable size, yet their stalls are
mare than twice as large. In most juris-
dictions, bar admissions and professional
responsibility are independent entities
with their own facilities and stafls.

Why am | telling you this? | want to
inform you of plans to construct a sub-
stantial addition to bar headquarters on
Dexter Avenue. During the administra-
tion of President Walter Byars, the bar
recelved a deed to the property directly

HAMNER

behind our present building. The Board
of Trustees of the Alabama State Bar
Foundation, during the acdministration of
President Jim North, authorized the sign-
ing of a contract with the architectural
firm of Cole and Hill to design the addi-
tion (Mr. Hill designed the present build-
ing tn the early 1960s).

A Facilities Commiltee under the
chairmanship of former President Bill
Hairston was appointed by President
Huckaby to study the needs and review
preliminary plans with the goal of trip-
ling the work space ol the present build-
ing and, at the same time, provide for
future growth. That committee has al-
ready met and toured several work areas,
as well as reviewed plans of recently

The Alabama Lawvyer
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WE TRACK
THEM DOWN
_—ORYOU _

DON’T_ %
. ]
\ PAY 7 o
g

When witnesses, defendants,

beneficiaries, Insureds, policy
holders, debtors, have moved and left

no forwarding address, we track
them down on a world-wide scale,
And if we don't find your person,
you don't pay. Global's basic charge

for a trace when the last known address
Is three years old or less is $180.00.

Call for more Information or
to start a trace today.

1-800-663-6144 Toll Free
Alaska & Hawali
Call 1-800-443-6144

9 a.m~7:30 p.m. EST
6 a.m=4:30 p.m. PST

Establivhed

n 1967 @

1! -- u" II

constructed bar centets in other jurisdic-
tions,

The new addition and furnishings will
cast approximately $3 million, It is con-
templated that the current Center for Pro-
fessional Responsibility located on Perry
Street will be sold to augment and sub-
stantiate fundraising efiorts required to
raise construction monies, The state bar
Is a tenant of the state bar foundation,
and the rental income will be used to re-
tire a portion of the construction debt.
It should be noted that our present fa-
cilities were debt-free when they were
first occupied in 1964,

The bar requires this much-needed
space. Most of us have enjoved the bene-
fits of those far-sighted bar members who
raised the funds to construct our present
facility. The late Sem Pipes and John B,
Scotl, 5, along with former presidents
|. Ed Thornton and Frank Tipler and a
host of others, have provided for this cur-

rent generation of lawyers, We can do na
less for those who will practice in the
next century,

We will publish plans for the new ad-
dition when they are finalized. | invite all
of you who are familiar with our present
facility to make suggestions for the inclu-
sion of needed leatures in the planned
addition. One primary goal is to make
the bar center an attractive and ser-
viceable work space for our members
when they are in Monlgomery,

Many of our neighboring bars have
moved to new facilities or constructed
new bar centers in recent years, While
ours was one of the first state bars to have
its own building when it was con-
structed, we now must move ahead to
meet the profession’s needs of the future,

I hope that you and/or your firms will
consider making a pledge to help with
the undertaking when you are called
upon in the not too distant future, B

Notice is given herewith pursuant to
the Alabama State Bar Rules Governing
Election of President-elect and Commis-
sipners for 1989,

President-elect

The Alabama State Bar will elect a
president-elect in 1989 to assume the
presidency of the bar in July 1990, Any
candidate must be a member in good
standing on March 1, 1989, Petitions
nominating a candidate must bear the
signature of 25 members in good stand-
ing of the Alabama State Bar and be re-
ceived by the secretary of the state bat
on or before March 1, 1989, Any candi-
date for this office also must submit with
the nominating petition a black and
white photograph and biographical data
10 be published in the May Alabama
Lawyer,

Notice of
Election

Ballots will be mailed between May
15 and June 1 and must be received at
state bar headquarters by 5 p.m. on July
19, 1989,

Commissioners

Bar commissionars will be elected by
those lawyers with their principal offices
on the following circuits: 1st; 3rd; 5th;
6th-Place #1; 7th; 10th-Places #3 and &;
1 3th-Place #3; 14th; 15th-Places #1 and
3; 25th; 26th; 281h; 32nd; and 37th. Ad-
ditional commissioners will be elected
in these circuits for each 300 members
of the state bar with principal offices
therein. The new commissioner posi-

tions will be determined by a census on
March 1, 1989, and vacancies certified
by the secretary on March 15, 1989,

The terms of any incumbent commis-
sioners are retained,

All subsequent terms will be for three
years,

Nominations may be made by petition
bearing the signatures of five members
in good standing with principal offices
in the circuit in which the election will
be held or by the candidate’s written de-
claration of candidacy. Either must be re-
ceived by the secratary no later than 5
p.m. on the last Friday in April {April 28,
1989),

Ballots will be prepared and mailed to
members between May 15 and June 1,
1989, Ballots must be voted and re-
turned by 5 p.m. on the second Tuesday
in June (June 13, 1989) to state bar head-
cuarters, ]
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Notice

The Governor’s Conference on Drug Awareness will be held April 11-12, 1989, at the Mont-
gomery Civic Center. The conference is sponsored by Governor Guy Hunt and the conference
planning committee, which consists of representatives from state agencies and local service organiza-
tions. Professional groups and the general public are encouraged to attend; registration is free.

The conference will include separate programs for adults and youth, The adult agenda will focus
on recognizing early warning signs of substance abuse among young people. Prevention and ear-
ly intervention will be emphasized. Offering a number of dynamic workshops, the youth con-
ference will concentrate on substance abuse prevention.,

The adult conference--scheduled for 9 a.m. through 4:30 p.m., April 11-will feature an open-
ing address by Governor Hunt. Following the Governor's remarks, 1,000 first-graders, represen-
ting the “Smoke-Free Class of 2000,” will participate in a mock-graduation ceremony. Health,
drug treatment and law enforcement professionals will conduct workshops in the afternoon sessions.

Children in fourth through sixth grades are invited to lunch and an educational session between
noon and 2 p.m. on April 11.

The youth conference, designed to meet the needs of seventh- through twelfth-graders, will begin
April 12. Highlighting their program will be remarks by Bill Curry, head football coach a the
University of Alabama, and Bart Starr, former head coach of the NFL’s Green Bay Packers.

r-----—- -Hﬂ_—_——"-—-ﬂﬂﬂ_—l

The Avis Association Member Benefit Program offers special
low rates, representing a great savings opportunity. That, along
with many time-saving services, makes Avis an extra — and valuable
benefit of your membership. Whether you're traveling for business or
pleasure, Avis is the easy and economical way to go, all year ‘'round. And now,

when you present this ad at Avis the next time you reserve an intermediate or
full size, 2-door-group car, you'll be upgraded to the next higher car group at no extra
charge! Just be sure to mention your Avis Worldwide Discount (AWD) number when you call
for Avis reservat ons:

*  MEMBERS OF THE ALABAMA STATE BAR

A/A530100 To take advantage of this special upgrade offer, call
the Avis '*Special Promotion"' reservation number;

1-800-831-8000
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At Car Return:
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About Members, Among Firms

ABOUT MEMBERS
Correction:

In the January 1989 edition of The
Alabama lawyer, Boyd F. Campbell’s
address wes incorrectly listed; the cor-
rect address is 505 South Perry Street,
Montgomery, Alabama 36104,

|
Joseph M. Powers announces a
change of address, Offices now are lo-
cated at 716 Van Antwerp Building,
103 Dauphin Street, Mobile, Alabama
36602. Phone (205) 432-6966,

]

Effective February 1, 1989, law of-
fices of Melton L. Alexander will be
relocated at Suite 325, Park Place
Tower, Birmingham, Alabama 35203,
Phone {205) 3287400,

o

R.O. Hughes announces the reloca-
tion of his practice to Suite 1225 Park
Place Tower, 2001 Park Place, Birm-
ingham, Alabama 35203. Phone (205)
323-0010,

|

Larry R. Newman announces the
relocation of his office to Lorna Pro-
fessional Building, 3021 Lorna Road,
Suite 310, Birmingham, Alabama
35216, Phone (205) B23-5515,

[ |

Tim W Fleming announces a
change of address 1o 1556 Gulf Shores
Yarkway, PO. Box 9318, Gulf Shores,
Alabama 36542. Phone (205) 968-
4444,

AMONG FIRMS

James R, Cleary, Harald E. Bailey,
john R. Barran and K. David Mc-
Dowell arnounce the formation of a
prolessional corporation under the
name of Cleary, Bailey, Barran & Mc-
Dowell, BC. Offices are located at
Yark Plaza, 303 Willlams Avenue,
Suite 118, PO. Box 68, Huntsville, Ala-
bama 35804, Phone (205) 534-24136,

Albrittons, Givhan & Clifton, An-
dalusia, Alabama, announce that Wil-
liam Harold Albritton, 1V, has be-
come a member of the firm, effective
January 1, 1989, Qifices are located al
109 Opp Avenue, Andalusia, Alabama
36920, Phone (205) 222-31177,

|

Hayden R, Battles, Hugh €. Harris
and Nancy F. McClellan announce
the merger of Battles & Battles and
Harris & McClellan into the firm of
Battles, Harris & McClellan, with of-
fices at 405 2nd Avenue, SW,, Cull-
man, Alabama 35055,

[ ]

The firm of Gathings & Davis an-
nounces that Michael A. Worel, for-
merly a pariner of Emond & Vines, has
joined the firm, The firm name has
heen changed to Gathings, Davis &
Worel, with offices at 600 Farley
Building, 3rd Avenue North & 20th
Street, Birmingham, Alabama 35203,
Phone (205) 326-3553,

[ ]

The firm of Reneau & Reneau an-
nounces that Blake A, Green is now
associated with the firm, with offices
at 114 South Main Street, PO, Box 160,
Wetumpka, Alabama  36092-0160,
Phone (205) 567-8488.

&

Chris S. Christ and Wendy L. Wil-
liams announce their partnership, in
the name of Christ & Williams, Of-
fices are located at Suite 710, Frank
Nelson Building, Birmingham, Ala-
bama 35203, Phone (205) 252-2222,

B

The firm of Schoel, Ogle, Benton,
Gentle & Centeno announces that
Paul A, Liles, formerly general counsel
of BE&K, Inc., has become a pariner
with the firm, Offices are located at
Third Floor, Wats Building, 2008
North Third Avenue, Birmingham,
Alabama 35203, Phone (205) 324-
4893,

|

The firm of Miller, Hamilton, Snider
& Qdom announces that Michael Gil-
lion and James V, Elliott have become
members of the firm, Richard A,
Wright and Anne Carson lrvine have
become associated with the firm and
William F Neal, C.AM,, has become
director of administration with the
firm. Mobile offices are located at 254
State Street, Mobile, Alabama 36603,
Phone (205) 432-1414,

Nettles, Barker, Janecky & Cope-
land announces that Mark A, Newell
has become a member of the firm,
and its Birmingham office is now
open at 2001 Park Place Tower, Suite
200, Birmingham, Alabama 35203

The firm of Johnstone, Adams,
Bailey, Gordon & Harris announces
Robin Brigham Thetford has become
a member of the firm and David R.
Peeler has become associated with
the firm, Offices are located at Royal
S1. Francis Building, 104 St. Francis
Street, Mobile, Alabama 36602,

|
The firm of Lyons, Pipes & Cook an-
nounces that Thomas H, Benton, Jr.,
Daniel S. Cushing, Gilbert F. Dukes,
I, and David E Webber have be-
come associated with the hirm, effec-
tive September 1988, Offices are lo-
cated at 2 North Roval Street, PO, Box
2727 Mobile, Alabama 36652, Phone
{205) 432-4481.
|
David D. Wininger and . Deleal
Wininger, Jr., announce the relocation
ol Wininger & Wininger, P.A, 10 1025
Financial Center, Birmingham, Ala-
bama 35203, Phone (205) 322-1663,

Gary L. Blume and Nettie Cohen
Blume announce the formation of a
partnership for the practice of law un-
der the name of Blume & Blume, Net-
tie Cohen Blume is formerly of the

Hd
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Tuscaloosa County District Attorney’s
Office. Offices are located at 2300
East University Boulevard, Tuscaloosa,
Alabama 35404, Phone (205) 556-
6712,

]

Neva C, Conway and John 5 An-
drews announce the formation of a
partnership in the name of Andrews
& Conway, Offices are located at 415
East Commerce Street, Suite 103,
Greenville, Alabama, and 10 Lafayette
Street, Hayneville, Alabama, Phone
{205) 382-6541, 382-8023 (Greenville)
and 548-2132 (Hayneville),

|

The firm of Hornshy & Schmitt
announces that upon E.C. Hornsby's
being elected Chief justice of the Su-
preme Court of Alabama, the firm
name was changed effective January
17, 1989, to Steven F. Schmitt, a Pro-
fessional Corporation. The firm's ol-
fices will remain located at PO, Box
606, 213 Barnett Boulevard, Tallassee,
Alabama 36078, Phone (205) 283.
6855,

a

The firm of Vowell & Meelheim,
P.C. announces that C. Stephen Alex-
ander, formerly law clerk to Judge
Jack Carl, became associated with the
firm January 1, 1989, and Martha Jane
Patton became associated with the
firm February 1, 1989, Offices are lo-
cated at Suite 500, 310 North 21
Street, Birmingham, Alabama 35203,
Phane (205} 252-2500.

B

The firm of Farmer, Price & Smith
announces that Joel W, Weatherford
has become a partner in the firm. The
firm will continue in the name of
Farmer, Price, Smith & Weatherford,
Offices are located at 115 West Adams
Street, PO, Drawer 2228, Dothan, Ala-
bama 36302, Phone (205) 793-2424,

B

Hand, Arendall, Bedsole, Greaves
& Johnston, 30th Floor, First National
Bank Building, Mobile, Alabama, an-
nounces that Henry A. Callaway, 111,
has become a member of the firm.

The Huntsville firm of E. Ray Mc-
Kee, Jr,, announces that Jackie D. Fer-
guson has joined the firm as an asso-
ciate, She is a 1987 graduate of the
University of Alabama School of Law
and recently served as clerk for the
Honorable R.L. Hundley, Morgan
County Circuit Court, Offices are lo-
cated at 2319 Market Place, Suite A,
Huntsville, Alabama 35801, Phone
(205} 551-0300.

|

Harris, Evans & Downs, PC,, an-
nounces that Lonette Lamb Berg has
become a member of the firm, aned
Lonnie D. Wainwright, Jr., has be-
come associated with the firm located
in The Historic 2007 Building, 2007
Third Avenue North, Birmingham,
Alabama 35203, Phone (205) 328
2366,

|
The firm of Wilkins, Bankester &
Biles announces that Marion E,

Wynne, Jr., has become a member of
the firm, and the firm's name is now
changed to Wilkins, Bankester, Biles
& Wynne. Thomas P, Williams has
joined the firm as an associate, The
firm has offices located at Old Trail-
way Building, PO. Box 400, Bay
Minette, Alabama 36507; Chicago
Street, PO. Box 562, Robertsdale, Ala-
bama 36567; and 221 Fairhope Ave-
nue, PO, Box 1367, Fairthope, Alabama
36533,
n

The firm of Brinkley & Ford an-
nounces that Richard Chesnut and
Daniel F. Aldridge have become part-
ners, and the firm name has been
changed to Brinkley, Ford, Chesnut &
Aldridge, Offices are located at 307
Randolph Avenue, PO. Box 2026,
Huntsville, Alabama 35804-2026,
Phone (205) 533-4534,

A

Lange, Simpson, Robinson &
Somerville announces that Will M.
Booker, a partner in the firm of White,
Dunn & Booker, and lormerly vice-
president and general counsel of
South Central Bell, has jpined the firm
as counsel, and that James F. Walsh,
Thomas F. Campbell, Timothy A,

Palmer, R, Alan Deer, ). Frank Oz-
ment, M. Beth O'Neill and Rebecca
5. Dunnie have become associated
with the firm.

The firm also announces their
merger with Watts, Salmon, Roberts,
Manning & Noaojin, Huntsville, effec-
tive January 1, 1989, under the name
of Lange, Simpson, Robinson &
Sommerville,

The Birmingham office is located at
1700 First Alabama Bank Building,
Birmingham, Alabama 15203, Phone
(205) 250-5000. The Huntsville office
is located at 100 Jefferson Streol,
South, Suite 200, Huntsville, Alabama
35804, Phone (205) 533-3500,

[ |

Effective January 1, 1989, the firm
name of Melton & Espy, PC. was
changed to Melton, Espy & Williams,
PC. Offices are located a1 339 Wash-
ington  Avenue, Montgomery, Ala-
bama 36104, Phone (205) 263-b621.

]

The firm of Knight & Griffith an-
nounces that 8. lynn Marie McKenzie
and Jason P. Knight hawe become
partners of the firm, effective January
1, 1989, Offices are located at Griffith
Building, 409 First Avenue, SW.,, PO
Deawer M, Cullman, Alabama 35056.
Phane {205) 734-0456.

[ ]

Balch & Bingham of Birmingham
and Montgomery, Alabama, an-
nounces that John ). Coleman, 11, and
John £ Mandt have become partners
in the firm, with offices at 1710 North
Sixth Avenue and 505 North 20th
Street, PO. Box 306, Birmingham, Ala-
bama 35201, and the Winter Bullding,
2 Dexter Avenue, Court Square, PO,
Box 78, Montgomery, Alabama 36101,
Phone (205) 251-8100 (Birmingham)
and 834-6500 (Montgomery).

[ |

The firm of Stropp & Nakamura an-
nounces that Robert H. Stropp, Jr., is
relocating to Washington, R2.C. o be-
come general counsel, United Mine
Workers of America, International
Union, George C, Longshore and As-
sociates will associate with the firm,
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John L. Quinn will become a member
of the firm and Robert M. Weaver will
be an associate of the firm. The firm
will practice under the name of Long-
shore, Nakamura & Quinn, at 21s1
Floor, City Federal Building, Birming-
ham, Alabama 35203. Phone (205)
323-8504.
|

The firm of Lewis, Martin, Burnett
& Dunkle announce that Sandra W,
Murvin and Nancy G. Osborne have
become members of the firm. Offices
are located at 1900 SouthTrust Tower,
Birmingham, Alabama 35203, Phone
(205) 322-8000,

]

Harris, Shinn, Phillips & Perry, P.A.
and Cadell & Shanks of Decatur an-
nounce the merger of the firms for the
practice of law under the name Har-
ris, Cadell & Shanks, PC, and that

Steven C. Sasser has become asso-
clated with the firm.
£

Gary L. Armstrong, David P.
Vaughn and G. Barker Stein, Jr, an-
nounce the formation of the firm of
Armstrong, Vaughn & Stein, The mail-
ing address is PO. Box 2370, Daphne,
Alabama 36526, and the office ad-
dress is The Summit, Suite 3, 3000
Highway 98, Daphne, Alabama
36526, Phone (205) 626-2688,

o

Nancy Skipper Jones, formerly an
assistant district attorney  for Tus-
caloosa Caunty, announces that she
is now the staff attoraey for Bryce Hos-
pital, a facility of the State of Alabama
Department of Mental Health and
Mental Retardation, Her new address
is Bryce Hospital, Legal Office, 200
University Boulevard, Tuscaloosa, Ala-
bama 35404, Phone (205) 759-0758,

Charles Tyler Clark, P.C. announces
the association of Gregory ). McKay
in the firm of Clark & James. Offices
are located at 817 Frank Nelson Build-
ing, Birmingham, Alabama 35203
Phone (205) 322-3636,

]

The firm of Bishop, Colvin & John-
son announces the relocation of its
law offices, formerly at the Frank Nel-
son Building on 20th Street in Birm-
ingham, to its new offices located at
17 20th Street, North, mailing ad-
dross PO, Box 370404, Birmingham,
Alabama 35237 Phone (205) 251-
2881,

Bishop, Calvin & Johnson also an-
nounces that |, Merrell Nolen, |r.,
Cumberland School of Law, class of
1988, was associatec] with the firm ef-
fective October 1, 1988.

—NOTICE

The American Bar Association Standing Committee on World Order Under Law

1989 Topic;

Beyond?"
First Prize: 1,000
Secand Prize; H500

Eligibiliry:

1989 Bruno Bitker Essay Contest

“What Role Should United States Policy Play in the Realization of International Human Rights, Today and

Any members of the American Bar Association and students at ABA-accredited law schools

Content;

Length & format;

Preadlineg:

Essays should include discussion of the legal and policy issues related to the role that United States policy,
both foreign and domestic, should play In the realization of imemational human rights, ssues addressad
may include the question of U.S. ratification of the international human rights treaties, including the Interna-
tional Covenants on Civil and Political Rights and Economic, Social and Cultural Rights; the Conventions on
Elimination of All Farms of Racial Discelmination and Ellmination of Discrimination Against Waomen; the
American Convention on Human Rights, and the Torture Convention; and the roles of the executive and of
Congress in promoting international human rights and of the courts in implementing international human
tights law and policy, Essays will be judged on the quality and force of the legal and policy analysis, and
elegance and felicity of expression,

Entries should not exceed 5,000 words, incuding footnotes, Format: {lextual footnotes should be kepl to a
minimum) Text and lootnotes should be typed double-spaced, an white paper, suitable for photecopying,

For further information write:

Bonita |. Ross

American Bar Association

Standing Committee on World Order Under Law

1800 M Stresl, NW., 5-200, Washinglon, DC 20036,

(202) 331-2277

The essay must be postmarked no later than May 1, 1989, and sent to the above address. This essay contest
is in memory of Bruno Bitker, late chairman of the ABA Standing Committee on World Order Under Law,
who devoted his life to the guest for peace and justice through law, He practiced in Milwaukee, Wisconsin,
for most of his life, and was instrumental in advancing many human rights issues. The breadih of his con-
cern for human rights and world order was global. This contest s made possible by the American Bar
Association Standing Committee on Waorld Order Under Law and ather friends of Bruno Bitker,
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Young Lawyers’

Welcome new admittees

n October 31, 1988, the

Young Lawyers’ Section wel-

comed a neéew group of young
lawyers into the ranks of the Alabama
State Bar. The fall bar admissions
ceremony wis a greal success, thanks
to the hard work of Rebecca Shows
Bryan of Montgomery, Alabama,
Rebecca replaced Laura Crum, who
coordinated the details of the
ceremony for many years, The YLS
thanks Laura for her untiring service
to the section in that capacity. The
new admittees, after being swormn in
by the Supreme Court of Alabama,
were treated 10 a lunch with their
family and friends. The guest speaker
for the funcheon was Harold Apolin-
sky, & managing pariner with the
Birmingham law firm of Sirote, Per-
mutt, McDermott, Slepian, Friend,
Friedman, Held & Apolinsky. Apolin-
sky is a distinguished tax attorney and
member of the state bar, and spoke
an the practice of law in the 1990s,
The admittees then retired to the
supreme courl where the traditional
pictures are taken, which are con-
tained in the January issue of The
Alabama Lawyer. We congratulate
the new admittees and wish them
every success as they enter this
distinguished profession,

This high honor is a resull of many
years of hard work and dedication,
coupled with the support and en-
couragement of their family and
friends, However, now thal these
young lawyers have achieved their
goal, the transition is not always easy.
The YLS offers an ideal opportunity
for the newly-admitted member of the

Section

bar to become an integral part of an
excellent professional  association,
with projects, programs and interac-
tion providing an excellent opportuni-
ty for new admittees to develop them-
selves as lawyers and individuals. The
“Bricge-the-Gap' and “Seminar on
the Beach' CLE programs are directed
toward helping with this transition.

YLS executive committee

The YLS Executive Committee mel
Saturday, February 11, 1989, al the
Grand Hotel in Point Clear. Each
committee chairperson was given the
opportunity 1o repar the progress of
their respective committees,

Those who attended the ABA Mid-
Year Meeling the woeek before gave
their reporls concerming information
gleaned from the workshops offered
by the Young Lawyers' Division of the
ABA. The focus of this vear's mid-yea
meeling, as always, is the Member-
ship Support Network National Con-
ference, The conference olfers a mix
of substantive programs designed 1o
assist young lawyers in their profes-
sional and personal lives, These pro-
grams offer new ways ol managing
time and stress; peacelully resolving
conllict within the work setting;
generating business for the law firm;
effectively using legal assistance: and
the very basies of starting a law prac-
tice. The remainder of the mid-year
meeting is devoted to the assembly of
delegates, wherein numerous resolu-
tions and proposals are debated and
voted on by the members of the
yvoung lawyers’ assembly delegation,
Alabama was well-represented at the
meeting by a number o) our commit-

N. Gunter Guy, Jr.
YLS President

tee members, and we thank them for
their attendance and the intormation
they were able 10 pass on to us,

Sid Jackson updated the commitiee
on the details of the Sandestin
Seminar, and it sounds like it will be
another outstanding program this year,
The social activities, as well as the CLE
program, should not be missed.

The remainder of the Executive
Commiltee meeting concerned the
usual business at hand, touching on
such matters as the Youth Judicial Pro-
gram, the Bridge-the-Gap Seminar
and the annual bar meeting in Hunts-
ville this summer,

By the time this article reaches you,
| anticipate the presentation of
another successful  Bridge-the-Gap
Seminar. This seminar conducted
February 17-18, 1989, has been a
valuable tool for the young lawyers in
bridging the gap between law school
and the private practice of law. The
YLS thanks committee chairperson
Steve Shaw of Birmingham and the
distinguished facully and practicing
attorneys who made the seminar a
success. The seminar included lec-
ures on probaling an estate, small
business transactions, simple trial
practice, law office practice, criminal
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law practice, domestic law transactions,
bankruptey and real estate law. For those
who may have missed this very informa-
tive CLE seminar, you can contact the
University of Alabama, Alabama Bar In-
stitute for Conlinuing Legal Education,
for the possibility of obtaining the hand.
aut materials,

| bring attention again 1o the outstand-
ing job being done by Charlie Anderson
of Montgamery in coordinating the ac-
tivities of the Youth Judicial Program this
vear. This program offers high school
students the opportunity to participate as
attorneys, judges, witnesses and jurors in
a variety of courtroom experiences, Al
the time of this writing, the program is

not complete, but | anticipate another
success, with well over 400 high school
students as participants, | will update our
section after the program is completed
in Montgomery Feoruary 27, 1989,

| do not feel it too early to mention the
annual meeting of the Alabama State Bar
July 20-22, 1989, in Huntsville, Alabama,
Our Executlve Committee chairpersans,
Amy Sladen and Frank Potts, are work-
ing hard to make this meeting a success
for the YLS's activilies, Although Hunts-
ville is a long distance for many members
ol the har, | encourage everyone to mark
their calendars and make plans o attend,
Your participation certainly can make a
contribution to its success. =

CORRECTION
NOTICE

IN RE: MARITAL AND FAMILY
LAW CERTIFICATION

The notice of a Marilal and Fami-
ly Certification process which ap-
peared on page 23 ol the January
1989 Alabama Lawyer was printed
in errar. The Board of Commis-
sioners has not granted certifica-
tion authority to any section, com-
mittee or such har entity. After an
earlier study, the Board of Com-
missioners specifically rejected this
concept of specialization,

The Board of Commissioners of the Alabama

ing the

State Bar has recommended to the Alabama
Supreme Court that the Code of Professional
Responsibility of the Alabama State Bar be
superseded by the adoption of new "“Alabama
Rules of Professianal Conduct.” The court has
taken those new rules under consideration and
ordered that they be published in the Southern
Reporter 2d series advance sheet. That publica-
tion should be made in an advance sheet ap-
pearing during late February or March, and will
probably be made in a special Alabama edi-
tion of the advance sheet (i.e., an edition mailed
only to those subscribers with Alabama mail-
ing addresses). Interested persons have until
April 28, 1989, to submit to the Clerk of the
Supreme Court, P.O. Box 157, Montgomery,
Alabama 36101, any written objections or com-
ments concerning those proposed rules.

68

Ircuits

Lee County Bar Association
The Lee County Bar Association
recently elected its officers for 1989, They

are;

President: Robert H. Pettey,
Opelika

Vice-president: Arnold W, Um-

bach, Ir., Auburn

Secretary-treasurer; Cecil M, Tipton,

Opelika
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AFFORDABLE TERM LIFE INSURANCE —
FROM COOK & ASSOCIATES

Compare thase low non-amoker annual ratas for non.
decraasing graded premium lie;

ATTENTION ATTORNEYS

NOW YOU CAN HAVE IMMEDIATE ACCESS TO

LEGAL INVESTIGATORS

THROUGHOUT THE UNITED STATES

MALE AGES _3280,000 _8800,000 $1,000,000
28 187,80 326.00 480,00
80 107.80 346.00 800.00
38 202,80 388.00 580,00
40 226.00 400,00 840.00
4s 202,50 490.00 £€0.00
50 387.50 70000  1,040.00
88 542,80  1,008.00  1,830.00
80 878.00  1,700.00  2,700.00
LT} 1,660,00  3,000.00  5,040,00

BIRMINGHAM | 942-7562
D R
*DOTHAN 00 NN 793-1288

HUNTSVILLE (2 A 5397761
*MOBILE N nen \WF  343-3310
*MONTGOMERY 834-7300

Renawable to age 100. Female rates same as males four
yaars youngar, All coverage provided by companies raled
“A+" by AM. Best Co.

For a wrilten quotation and policy description sand
your date of birth and amounl of coverage desired 1o

*MEMBER N.A.L.L
The National Association
of Legal Investigators
QUALITY PROFESSIONAL SERVICE

COOK & ASSOCIATES

2970 COTTAGE HILL ROAD = SUITE 201
MOBILE, ALABAMA 36606
(205) 4761737

Above raies are provided by
Kantugky Cantral Lite and Jackson Natlonal Lile

—Notice—

Join the Bankruptcy and Commercial Law Section for its Annual Seminar at the Beach
May 13, 1989—Perdido Beach Hilton

Comb ne education and relaxatton! et 3,5 CLE credits with time to work on your tan, your forehand and your

backswing, and enjoy the epicurean delights of the Alabama Rivierat

THE PROGRAM:

8 a.m, Late registration/Southern-style continental bregkiast

#:30 am.-noon Hon, Arthur Briskman, Judge, LS. Bankruptcy Court, So, District of Alabama
Recent 11th Circult Decisions Affecting Bankruptey Law and Praclice

C. Edward Dobbs, Esq., Parker, Hudson, Rainier & Dobhs, Atlanta, Georgia
Frauttlent Transfers and Leveraged Buy-outs

The Hilton is holding a limited sumber of rooms at special seminar rates of king/dbl—$89; sultes $133/5198.
Reservation deadline is April 12, 1989, Make arrangements directly with the hotel at 1-B00-634.8001, P.O,
RBox 400, Orange Beach, Alabama 316561,

—— L T 1T " ¥ 7 31 ¥ 1 1 1 ] T — — — -_— —q.

Sign me up for the beach!

Section member registration fee $50
Join and save—dues and fee $65

Non-member fee $75

NAME: TELE. NO.
MAILING ADDRESS:

MAKE PAYMENT TO: BANKRUPTCY AND COMMERCIAL LAW SECTION
L MAIL TO: Romaine S. Scoli, 11l « P.0, BOX 306 Birmingham, Alabama 35201 # (205) 251-8100

—— —— p— — - — e ——
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Alabama's drug epidemic has spread

O
to the workplace. While national esti-
mates vary, there is no dispute that
employee drug use, on and off the job,
yields serious human and economic

harm. Many employers now are grap-
pling with drug abuse on the job, abuse
which undermines attendance, produc-
tivity and both workplace and public

safety,
Some employers recently have m-
plemented drug-testing programs intend-

ed to identify employees or applicants
whao use controlled substances. Once a
“user” has been identified, employers’
policies vary dramatically. Some pro-
grams call for the immediate termination
of any employee who tests “positive” for
controlled substances or who possesses
drugs on the employer's premises, Other
employers routinely reject applicants
whaose drug screens are pasitive lor con-
trolled substances.

While the contours of employer poli-
cies vary, the “lynchpin” usually is a man-
datory drug screening procedure, Some
employers will lest employees only
where there is a reasonable suspicion of
drug abuse while athers will test employ-
ees on a random basis, Many programs
include specific circumstanoes under
which an employee will be tested, such
as when he or she has an excessive num-
ber of accidents ar an unusual number
of absences from work.

Some emplovers provide rehabilitation
options for employees who test positive,
The nature and extent of rehabilitation
available vary widely, A number of em-
players simply implement a “last chance”
policy under which the employer will
rescind any discipline imposed upon an
employee who tests positive for drugs if
that employee can show thal he or she
entered and successfully completed a
drug rehabilitation program. Other
employers  adept  company-sponsored
rehabilitation programs which are man-
datory for any employee who lests
positive, Some company-spansored pro-
grams are open to any employee who
desires to enter the program, and the
rehabilitation involved may range from
autpatient counselling for so-called
recreational drug users to an extended in-
patient treatment program for drog.

by James P. Alexander and John W. Hargrove
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n Employment:
Proposal for Alabama)

-

dependent workers. Although the ex-
penses associated with company-spon-
sored rehabilitation may be significant,
employers often find that the benefits
received, both in lerms of eventual cost
savings and improved workiorce morale,
oulweigh the initial oul-of-pockel ex-
pense. Indeed, the impact upon
recovered emplovees can be overwheln-
ing. As one employee (of an Alabama
employer], wha had denied Valium and
aleohol addiction for 26 years, com-
mented, “! have a new life now. | would
probably be dead if | hadn't gotten into
[the company’s] drag program ., .. | go
out and just drive around looking at all
the things I've missed in the last 26 years,
I'm getting to knew my fouryear-old
grandson ., . The new life | found is my
incentive o keep clean.”

Although there are a variety of screen-
ing tests either marketed directly to

The Alabama Lawyer

employers or available tfrom laboratortes,
perhaps the most widely-used test is an
enzyme immunoassay which is admin-
istered upon a urine specimen.! This pro-
cedure actually detects the presence ol
metabolites {as opposed to the drug

itself) that are consistent with the use of
various controlled substances. Urine
specimens usually are collected in the
presence of a withess, and the collections
take place either on the emphoyers prem-
ises or at a designated collection site,

famaes P, Alexander is a partner in the
Birmingham firm of Bradiey, Arant,
Rose & White, and he received his
undergraduate and law degrees from
Duke Univeraty. He is a lecturer in
employment discrimination law at
the University of Alabama School ol
Law,

John W. Hargrove ts in his third year
as an assoctate with Bradley, Arant
and he received his undergraduate
degree from Avburn University ancd
law degree from Vanderbilt Uni
VErsity.
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||'| contrast 10 tests Wh" |1 measure
blood alcohol concentration, drug tests
do not provide even a rough index of an
individual’s impairment from a particular
drug. Alabama law provides presump-
tions of impatrment that stem from the
level of alcohol in the bloodstream, Ala,
Code §32-5A-194 (1983 and Supp.1988),
However, the presence of the cannahi-
nold metabolite, for example, yields no
reasoned inference about the extent to
which, il any, an individual presently
may be aftected by marijuana. Moreover,
there are a variety of controlled sub-
stances, and these substances metabolize
at differing rates. For example, cocaine
metabolites may be excreted complete-
Iy within 72 hours after ingestion while
marljuana melabolites, which apparent-
ty bond 1o fatty tissue, may be present for
much langer periods, Additionally, the
individual's physiology and other circum-
stances may affect the rate a drug Is
metabolized. Accordingly, a “positive
test” for drugs does nol necessarily reflect
an individual’s fitness for duty, but it may,
in fact, wentily only occasional use

which may have no current impact on
job performance,

Many employee groups have been vo-
ciferous in their objections 10 drug
testing. While certain of their abjections
may be fairly characterized as irrespon-
sible (that is, offered only to permil, if not
foster, the recreatonal use of some
drugs), others have merit, First, collecting
a urine specimen for a drug test impli-
cates personal privacy to an extent. Sec-
ond, immunoassay tests, 4s well as other
commonly ulilized drug screens, have a
cognizable error rate, and some studies
have confirmed false positives, Moreover,
there have been instances where either
careless laboratories, inadequate chain-
of-custody procedures or simple
employer ineptitude have yielded inac-
curate resuits. Finally, many employers
hawve misunderstood a drug test result and
improperly or unfalely publicized the re-
sult, with the effect of stigmalizing an
employee.

Not all employee objections, of course,
are well-founded. For example, any legit-
imate objections 1o the possibility of {alse

positives arising from an initial screen
can be rectified through confirmatory
testing. Indeed, some laboratory proce-
dures are designed such that a false
positive is more likely to result than a
false negative because the false positive
triggers a more accurate confirmatory
test, ultimately yielding greater overall
accuracy, Additionally, certain specific
complaints, such as the complaint that
immunoassay tests, in particular the En-
zyme Multiplied Ilmmunoassay Tech-
nique (EMITY, registers false positives for
blacks as a result of a cross-reaction with
melanin, a dark skin pigment, appears to
have no rational support in the scientific
community? Many other employee issues
can be dealt with through the adoption
of respansihle practices and controls by
both the employer and the testing labora-
tory.

Employers, on the ather hand, have a
number of incentives to adopt drug-
testing programs, First, the federal
government has suggested that
employers take a proactive position with
respect ta employee drug abuse. Legisla-

Alabama Attorneys for Animals, an as-
sociation of 35 attorneys licensed in the
state of Alabama, was recently incorpor-
ated as a non-profit corporation. The
group has been operating for approxi-
mately four years and formed a non-pro-
fit corporation to seek solicitation of funds
for a legal defense fund for animals.

The group is the first of its kind organ-
ized on a statewide basis in the country
and recently received news exposure in
several national animal rights publica-
tions.

Any attorneys or other persons in Ala-
bama who would like to join Alabama
Attorneys for Animals, Inc., or who
would like further information should
contact;

James R. Foley
101 North Side Square
Huntsville, Alabama 35801,

It has been brought to the attention of the secretary
of the Alabama State Bar, by the United States District
Court for the Middle District of Alabama, that lawyers
may encounter problems regarding service of process
and certification of counsel,

A number ol lawyers are listed as agents for service
ol process, accepting the summonses and complaints
and forward them by regular mail 1o their principals, In
a recent case, a defendant suffered default because the
principal said he did not receive such papers from his
lawyer, Lawyers choosing to act as agents must realize
that they are subject to liability as agents to their prin-
cipals and should assure themselves of the ability o
demonstrate that they have duly forwarded such papers
1o their principals.

A second problem concerning service occurs when
a lawyer certifies service on all counsel without naming
them and withoul saving copies of cover lelters or other
papers (rom which they may reasonably demaonsirate ser-
vice “on all counsel,” Certificates should indicate the
names and addresses where such service was sent so that
al least someone in the office can respansibly testify that
the certificate is accurate as lo each counsel who was
supposed to have been served.
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tion recently enacted requires federal
contractors to provide a drug-free
workplace and to develop educational
programs for employees! Second, im-
paired workers may have a grave impact
on workplace safety, A substantial north
Alabama employer who implemented
limited substance abuse testing {(as a part
ol a comprehensive substance abuse pro-
gram) found that his accident rate
decreased by over 50 percent in the first
year the program was in effect. Third,
employers In industries where there is
substantial possibility of public liability
(eg., ready-mix concrete companies,
over-the-road trucking companies, con-
struction companies and others) have
dramatic incentives 1o try to eliminate
impaired employees from its worklorce,
Fourth, the conclusion Is inescapable
that drug abuse is a major contributor to
poor productivity as well as increased
costs from medical and other insurance
coverages, Certainly, the salety and eco-
nomic considerations suggest that the
prudent employer should al least con-
sicler adopting substance abuse testing as
a component of a comprehensive work:
force drug program.

There are a variety of reasons which
suggest that employer drug testing is a
legitimate area for state regulation, There
can be little doubt that emplover sub-
stance abuse programs which encom-
pass mandatory drug testing are in the
public interest, The substances at issue,
after all, are unlawful, and no person has
any ‘right’ 10 ingest them, As former
Transportation Secretary James Burnley
observed, “No one has the constitutional
right 1o use illegal narcotics in a way that
puts people at risk.” Moreover, the laud-
able objectives of both improved safety
and preductivity are unassailable, Addi-
tionally, considering that most Alabama
cltizens must maintain steacdy jobs in
order to survive, there is no cogent argu-
ment that the warkplace 1s not an appro-
priate front on which 1o wage the war on
substance abuse. Accordingly, the legis-
lature should facilitate responsible
employer substance abuse programs, es-
pecially those which include mandatory
drug 1esting, since mandatory testing is
the key element in making a substance
abuse program effective,

While encouraging substance abuse
programs, the legislature must protect
legitimate employee concerms, Some
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employers apparently have behaved ir
responsibly with respect to drug testing.
For example, some employers have ter-
minated employees on the basis of posi-
tive drug screens without confirmation
tests. Privacy concerns of employees have
not been uniformly respected. The pos-
sibility of employer abuse remains gen-
uine. Moreover, many of the legitimate
objections to drug testing may be ad-
dressed by an appropriate and well-
defined standard of care. The legislature
peculiarly is well-equipped to balance
these competing concerns,

There are, however, limits upon what
a state statute can accomplish, While a
state statute can enumerate, or limit,
causes of action arising under state |aw,
a state statute, of course, will be pre-
empted by conflicting federal law, Rele-
vant lo workplace drug testing is the
panoply of federal laws governing the
emplover-employee relationship and pro-
tecting individual emplovee rights, The
general counsel of the National Labor
Relations Board, for s determined
that the unilateral Implementation  of
a mandatory drug-testing program dur-
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ing the term of a collective bargaining
agreement between a company and a
union violates the company’s duly 1o
bargain under the National Labor Rela-
tions Act, Title VI of the Civil Rights Act
of 1964 prevents the implementation or
application of a program which targets
minorlties, women and other protected
groups, The Gecupational Safety and
Health Act and similar statutes prevent
employers from using drug-testing pro-
grams to harass whistleblowers, Addi-
tionally, with regard 10 programs affect
ing public sector employees, a state
statute may not limit the constitutional
protections for these employees under
the Fourth, Fifth and Fourteenth amend-
ments. Thus, in cases where federal law
effectively prohibits a drug test, or action
pursuant to a test, the federal law would

make illegal actions otherwise lawful
under the state drug-testing stalute,
One legistature, that of Utah, has done
a competent job of balancing the com-
peling interasts at stake in implementing
a drug-testing program. See Utah Code
Ann. §34-38-1-15 (1988). The Utah
legistature succeeded in accommuodating
the interests of emplayers, emyployvees and
the general public. Although one might
quibble about particular provisions of the
1987 Lhah statute, it represents a rea-
soned approach 1o the drug-testing issue.,
The statute specifically authorizes the
use, by employers, of alcohel and drug
tests provided that, as a condition of im-
plementing such tests, the employer's
management also must be tested “on a
periodic basis!” fd., §34-38-3. Moreover,
the expenses of implementing a drug-

defense!
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testing program are allocated exclusive-
ly to employers, [d, §34-38.5, The statule
specifically adopts professional standards
and requires that adequate sateguards be
implemented. Specifically, section
14-36-6, In part, states:

{1} The collection of samples shall be
performed  under reasonable and
sanitary condttions;

(2) Samples shall be collected and
tested with due regard to the privacy
ol the individual being tested, and in
amanner reasonably calculated 16 pre-
vent substitutions or infedference with
the collection or testing ol reliable
samples;

(3 Sample collections <hall be docu-
mentedl, and the documentation pre-
cedure shall incluce:

{a) labeling of samples so as to
reasonably preclude the proba-
bility of erroneaus identification
of 1est results; and

(b} an opportunity tor the em-
plowiss or prospective empliyes
1o provide notiicatian of any in-
formation which he considerns
relevant to the est, including the
identificabion ol currently or e
cently used prescription or non-
prescription drugs, or other rele-
vant medical information,

(4) Sample collection, storage, and
transportation o the place of testing
shall be perfarmed so as reasonably to
preclude the probability of sample con-
lamination oi adulteration; and

{50 Sample testing shall conform to
scientifically  accepted  analytical
methods and procedures, Testing shall
include veritication or confirmation of
any positiver 1est resull by gas chroma-
tography, Ras  chromatography-mass
spectroscapy, or other comparable re-
liable analytical method, before the
result of tha test may bae used as a basis
far any acticn by an employer [allowed
by the stalute],

Id, This provision essentially codifies
what many professionals believe to he
prudent testing safeguards.

The Utah statute requires that em-
ployers utilizing testing for drugs or
alcohol develop a written policy. The
employers policy, which is not pre-
scribed under Utah law, must be distri-
buted to employees and be “available for
review by prospective emplovees! Id,
§34-38-7{1), An employer in Utah may
utilize drug testing within a program in
cannection with the following specifical-
ly enumerated circumstances: (1) accl-
dent and workplace thefl, (2) investiga-
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tions, (3) suspicion of individual impair-
ment, (4) as a tool for improving safety
either as it affects coworkers or the
general public, (5) for quality contral pur-
pases, and (6) for security reasons. See
it Thus, this pravision of the Lltah statute
coclifies the legitimate reasons for which
an employee may be tested,

The statute expressly provides the law-
ful testing “need not be limited to cir-
cumslances where there are indications
of individual job-related impairment of
an employee” Id, §34-38-7(3), It does
not, of course, make sense to limit an
employer’s right to test only when there
are ohvious signs of impairment. Various
controlled substances have a variety of
different symptoms, and it is difficult (or
impossible) for an untrained observer to
identify impairment in every instance,
Additionally, unannounced drug testing
may have some deterrent effect on drug
use, The Utah statute implicitly rejects
impermissible reasons for administering

drug testing. For example, an employer
could not single out an individual for
testing simply because it thought that
employee was a troublemakert Plainly,
the Utah statute does nol provide a
charter to employers to use drug testing
for impermissible motives,

Obwviously, the integrily of the urine
sample used in a drug test and adequate
chain-ol-custody safeguards are critical,
At the sample collection point, most
laboratories recommend a “wilnessed
void!” That is, the individual being tested
must be observed so that he provides a
specimen of his own urine, as opposed
to purchased “clean” urine’ Likewise, the
specimen must not be adulterated with
chemicals or other substances (such as
water taken from a restroom tap or oilet)
which would interfere with a test, Utah's
statute recognizes these problems in
sample collection and simply insists that
employee privacy be accommodated to
the extent possible.

Also, Utah requires that chain-of-
custody documentation be maintained.
Simply put, the specimen must be la-
beled upon collection and its custodians
identified from collection until the con-
clusion of the laboratory analysis. Com-
petent laboratories understand chain-of-
custody requirement and are well-
equipped (o provide proper documenta-
tion through the process, This provision,
as a practical matter, may deter all but
large employers (such as those with in-
house nurses or physicians) from inter-
nally administering a “kit” screen,

Utah alse recognizes the problem of
cross-reaclivity. For example, some non-
prescription pain relievers apparently
result in a false positive test for can-
nabinoids on some versions of the EMIT
test, Likewise, an employee may be tak-
ing legitimately prescribed medication
that would include one or more con-
trolled substances, In that event, the
employer may not want to impose any

Supreme Court Of Alabama

—Notice—

The American Blind Lawyers Association assists

Order

Whereas, the Board of Commissioners of the
Alabama State Bar has recommended  cerain
amendments 1o the Rules of Disciplinary Enforee.
ment; and

Whereas, the Court has constdered the Board's
praposed amendment;

It is, therelore, ordered that Rule 1{a) of the Rules
of Disciplinary Enforcement be amended to read
as follows:

“All attorneys admitted to practice law in this

state, including district attorneys, assistant

district attorneys, United States altormeys, assis-
tant United States attorneys, and the attormey
general, assistant attorneys general, and any
attorneys specially admitted by any court in
this state for a particutar proceeding are sub-
ject tothe exclusive disciplinary jurisdiction
of the Disciplinary Board of the Alabama State

Bar, with review by the Supreme Court of

Alabama,”

It is further ordered that this amendment will be
elfective immediately,

Tathert, C.]., and Maddox, Jones, Almon, Shores,
Beatty, Adams, Houston, and Steagall, )., concur.

Robert G. Esdale, Clerk,
Supreme Court of Alabama

The Alabama Lawyer

law students, lawyers, judges and other legal pro-
fessions in meeting the special challenges created
by visual impairment. The association acquaints
courts, law school admissions offices, bar examiners
and the bar in general with the many ways in which
visually impaired persons can go beyond mere cop-
ing to a successful career in law. Where special
needs appear to create conflicts with established
practice (such as use of tape recorders in court), it
advises concerning possible solutions. “War
stories,” practice techniques and information are
shared about the latest adaptive technology; in shon,
it has the same major goals as any other bar
association—improving the competence and suc-
cess of its members in the practice of law.

If you know of a blind or visually impaired at-
torney or law student, please make him or her aware
of the association and its possible benefits, For more
information, please write:

American Blind Lawyers Association
1010 Vermont Avenue, NW, #1100
Washington, DC 20005
(202) 393-3666 or 1-800-424-8666
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disciplinary measures, but it may desire,
depending on the particular drug’s ef-
tects, to solale the employee from
known workplace hazards or other
employees,

Section 34-38:6 of the Utah statute pro-
vides that any positive result obtained on
a urine screening test must be confirmes
by a gas chromatography/mass spectro-
metry (‘GC/MS) test or a comparable
substitute before any adverse action can
be taken against an employee, EMIT and
other initial screening tests generally are
determined to bave accuracy rates in ex-
cess of 95 percent® Thus, some “false
positives” may occur. However, the utili-
zation of a confirmation test such as
GC/MS  virtually eliminates false
positives” The reponted case law to date
accepts this approach. See, e.g, National
freasury Emplovees Union Chapter 168
v. Vb Rabb, B16 F.2d 170 (5th Cir. 1987),
cert, granted, 108 SCL 1072 (1988), Some
employers have resisted the GO/MS test
hecause of its relative expense. The deci-
sion, however, of the Utah legislature to
require GO/MS before adverse action (s
taken is a reasoned one. The statule ex-

pressly leaves room lor "comparable ana-
Ivtical methods” as testing technology
improves while foreclosing shortcuts
which might be tempting to employers
trying to reduce cosls.

The Litah statute permits an employer
to elect the course of action 1o take with
an employee who tests positive after the
required confirmation test, The statute
authorizes rehabilitation, suspension,
termination, refusal 1o hire or “other
disciplinary measures in conformance
with the employer's usual procedures, in-
cluding any collective bargaining agree-
ment” Utah Code Ann. §34-38-8. The
statute neither requires nor prohibits any
af these actions bul simply indicates that
the test result may be used appropriate
ly in any of these contexts, Correctly, the
Utah statute does nat purport to dictate
policy tor employers or substitute i1s pros
visions for those of a collective bargain-
ing agreement. However, if the employer
elects to use drug testing, the actions pro-
vided in section 34-38-8 are permissible,

The Utah statute also provides certain
protections for an employer who im-
plements a drug-testing program, First,

no cause of action arises against an
employer who fails 1o test a particular in-
dividual or who utilizes a test that fails
to detect the presence of a controfled
substance within an emplovee. Id.,
§34-38-9, Moreover, with respect ta any
employee action where there is a claim
of a false test result, the Utah statute
establishes a rebuttable presumption that
the test result was valid as long as the
sample was obtained and processed in
accordance with the statuie, and the
statute immunizes the employer (but nol
the testing laboratory) from monetary
damages if reliance on a false test result
"was reasonable and in good faith” id.,
§34-38-10(2). Likewise, the statute limits
the employer’s libel and defamation lia-
hility to disclosure of false test results
with malice. See id., §34-38-11. Finally,
the statute makes all drug and alcohol
testing communications confidential,
and the resulls may not be disclosed ex-
cept in connection with an adverse ac-
tion challenged by an employee. Id,
§34-38-13.

While the Utah statute appears to be
well-drafted legislation, there probably
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are several ways the law could be im-
proved, Because the Utah statute is
relatively new, passed in April 1987, no
case law identifies possible weaknesses
in the statute, However, several general
criticisms can be made of the Utah law,
First, the statute exempts all government
employees, Id., §34-38-2. A possible ex-
planation for this may be avoidance of
constitutional problems with drug testing
which arise in the public sector. Rather
than sidestep the constitutional issue
with regard to state and local employees,
however, especially considering  the
number of safety and security sensitive
jobs involved le.g., firefighters, vehicle
and equipment operators, police), a
drug-testing statute should contain pro-
visions covering these employees with
due regard to constitutional constraints,

Second, a statute of this nature must
be absolutely clear as to the litigation ex-
posure created or arguably created by its
passage. The whole purpose of a statute
such as this is to encourage, not discou-
age, employers within the state 10 lake
reasonable steps to join in the figh
against substance abuse, Consequently,
employers must not implement drug-
testing programs in good faith under the
statute and then be saddled with costly
and untounded lawsuits. One way to ap-
proach this problem would be 1o express-
Iy codify the causes of action that could
arise under the statute and unequivocally
exclude all others. Although the Utah
statute treals this tssoe, (Lis hol compre-
hensive,

Third, the confidentiality concerns of
employees tested should be addressed in
greater detail, The Utah statute seems 1o
protect employees against disclosure of
test results only if those results are false,
Il §34-3810-11. A drug-lesting statute
should offer greater protection of
legitimate employee privacy concerns,
and this could be dene in such a way as
to avoid unnecessary litigation risk, As
part of such a confidentiality provision,
a labor union’s entitlement 1o testing
results should be addressed, and the best
approach probably would be similar 1o
that taken under the National Labor Rela-
tions Act, allowing disclosure only with
the consent of the individual employee
involved?

A Tourth suggestion with regard to im-
proving the statute would be to better
define the urine collection procedures
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necessary for testing, Employers, on the
one hand, need to know what precau-
tions are generally accepted and lawful
in meeting chain-of-custody  require-
ments, and employees, on the other
hand, should know what to expect in
what could be an embarrassing an
distasteful unine collection experience.

On balance, the Utan statute has much
1o recommend it First and foremost, it
requires that emplovers who utilize drug-
testing programs use technigques de-
signed lo ensure accuracy and compli-
ance with responsible, professional
standards, Second, it limils the cir-
cumstances in which tests may be ad-
ministered to those which are legitimate
and in the public interest, Third, it re-
uires that employers who adopt a plan
do so in writing and that the plan be
communicated to employees and ap-
plicants, Fourth, It addresses the con-
fidentiality of drug test results, Fifth, it
limits an employver’s liahility where it has
acted in accordance with the statute,

The Utah statute, however, does not
dictate that every employer must adopt
a drug-testing program. Moreover, it does
nol substitute the legislature™s Judgment
for that of an employer or the provisions
of a collective bargaining agreement. Yer,
its pravisions will eliminate many of the
abuses associated with irresponsible
testing programs, yield meore reliable
results and permit employers 1o address
serious workplace drug problems,

The Utah statute s a model which
Alabama might responsibly follow, It cer-
tainly provides a useful starting point
should the legislature determine that this
would be a fruitful area of state regula-
tion, 4]
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Alabama Deceptive

by
Michael A. Bownes

Introduction

Consumer fraud is “big business” in
Alabama, In the last three years, the Of-
fice of Consumer Protection has returned
close ta three and a hall million dollars
in monies taken through deceptive trade
practices, Even this amount is not an ac-
curate gauge of the problem, as this of-
fice receives only a small percentage of

78

the complaints that exist. The purpose of
this article is two-lold: it will provide a
basic overview of some of the concepls
and elements of the Alabama Deceptive
Trade Practices Act and will encourape
the use of the Alabama Deceptive Trade
Practices Act as an alternative to tradi-
tional common law actions,

State and federal consumer protection
statutes are premised on the concept that
fairness in the market place promotes the
public interest, Some type of consumer
protection statute exists in all 50 slates.
Basically, these statutes altempl to pro-
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Trade Practices Act

hibit businesses from taking advantage of
consumers and inducing sales of pro-
ducts and services through fraudulent or
deceptive trade practices, These prohibi-
tions against unfair or deceptive trade
practices also are contained in the
Federal Trade Commission’s Act, which
can be found at 15 USC. §45 (1982),
Many states copied the FTC Act In its en-
tirety, while nearly all states used the FTC
Act as a model, The Alabama Deceptive
Trade Practices Act was modeled after the
Texas Deceptive Trade Practices Act,

The primary intent of these consumer
siatutes is to promote meaningful
disclosure, Consumers should have all
relevant and material information on
which 1o base a decision 1o purchase a
product or service These disclosure re-
quirements allow the consumer o make
an intelligent decision concerning pur-
chases. The statutes attempt to put the
consumer in a better, il not equal,
bargaining position. Ideally, we would
hope that a seller would disclose
anything that s relevant o a sale;
however, as this is not always the case,
these deceptive trade praclices acts re-
guire relevant information before a sale
is completed.

Alabama’s Deceplive Trade Praclices
Act

Alabama's Deceptive Trade Practices
Act, Code of Alabama, 1975, §-8-19-1, el
seq)., (hereinafter, ADTPA) was sighed into
law in 1981, Alabama was one of the last
states to acquire same type of deceptive
trade practices act, The bill defines words
andl phrases, lists specific unlawiful trade
practices, lists exerrptions, authorizes the
attorney general's and district attorneys’
offices 1o restrain the violations of this
act, authorizes the attorney general and
district attorneys to investigate com-
plaints and prohibited acts, establishes a
statute of limitations, provides for a pri-
vate cause ol action, and lists the penal-
ties for violations of the statute.
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Powers of the attorney general’s and
district attorneys’ offices

The ADTPA gives the attorney general’s
office and the district attorneys’ offices
various powers and duties, These olfices
can receive consumer complaints and
conduct investigations concerning the al-
legations received in the complaint, The
ADTPA further gives the attorney gen-
eral’s office the authority to seek injunc-
tions and restraining orders, The statute
has pravided businesses with a safeguard
whereby they are entitled to appear be-
fore law enforcement officials before any
legal proceedings are initiated. This right,
however, is conditioned on the law en-
forcement official’s determination that
the subject does not intend 1o leave the
stale, to remove property therefrom or to
continue conducting unlawful practices.
When the attorney general's office re-
ceives a consumer complaint, a copy of
that complaint is sent to the business
along with correspondence asking the
business for its position regarding the
allegations and issues raised in the com-
plaint. A large percentage of the com-
plaints received actually are not viola-
tions of the ADTPA. The attorney general
always allows any business a reasenable
opportunity 1o resolve the complaint be-
jore initiating any further proceedings or
investigalions,

The ADTPA also authorizes the courts
1o suspend or revoke any license or cer-
tificate authorizing a person to engage
in business in the state of Alabama.

Unlawful trade practices

Section 8-19-5, Code of Alabama, 1975,
lists and deflines acts and practices which
are specifically declared to be unlawiul,
The first seven unlawful acts deal primari-
ly with misrepresentations as 1o the qual-
ity, ingredients, labeling and source of
goods or services. Specific examples in-
clude: causing confusion or misunder-
stancling as to the source, sponsorship,
approval or certification of goods or ser-
vices; representing that goods or services
are of a particular standard, quality or
grade; representing that goods are origi-
nal or new if they are deteriorated, recon-
ditioned, reclaimed, used, second-hand
of altered ta the point of decreasing their
value,

The statute declares it 1o be an unlaw-
ful trade practice to advertise goods or
services with the intent not to sell them
as advertised, This sales practice is more
commaonly known as “bait-and-switch.”
Furthes, 1t is unlawful to adwertise goods
or services without the intent to supply
the reasonably expected public demand,
unless the advertisements specifically
disclose limitations as 1o guantity avail-

Michael A. Bownes, general counsel ol
the Alabama Insurance Department,
setved as an Alabama assistant attarney
general with the Consumer Protection
Agency from 1984-89 (director of the
agency for two and a half years). He
graduated from the University af
Alabama in 1980 anrd Cumberland
Schoo! of Law in 1963,
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able for sale. Though tew complaints are
received conceming this practice, inves-
tigations have shown that “bait-and-
switch” practices are quite widespread.
Section 8-19-5(12) deals with affirma-
tive disclosures that must be made in cer-
tain circumstances, Individuals must
identify goods damaged by flood, water,
fire or accident, il they are damaged 1o
the point of decreasing their value or if
the goods are rendered unfit for the or-
dinary purposes for which they were
purchased, I is also unlawful for an In-
dividual to make a false or misleading
statement of fact concerning the price re-
duction’s amount, existence or cause,
Section 8-19-5(13) declares it to be un-
lawful to make ‘alse or misleading state-

ments of tact concerning the need for
parts, their replacement or repair service,
This violation is seen primarily and most
frequently in automobile and home re-
pair fraud.

Section B-19-5(15) deals with odometer
fraud. North Alabama is one of the top
fivee areas in the United States for the
commission of odometer fraud, As odo-
meter statements are now required to ac-
company title applications on an auto-
mobile, in most cases the buyer can de-
termine an odometer roll back by abtain-
ing a title history on the whicle in
question.

Section 8-19-5(16) deals with false ad-
vertising relating to going-out-of-business
sales, There has been a tremendous in-
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crease in the use of distiess sales to at-
tract consumers. In addition to the
ADTPA, which determines this practice
to be unlawiul conduct, §-8-131, et seq.,
ol the Code af Alabama, 1975, requires
certain conditions to be mel before an
individual is allowed to advertise a dis-
tress sale. However, this statute is ex-
empted by any municipal licensing re-
quirement with similar provisions, The
statute requires that any person planning
to conduct a going-out-of-business sale
first must obtain a license 30 days prior
to conducting the sale, This statute covers
all distress merchandise sales and in-
cludes fire sales, adjustment sales, reor-
ganizing sales, moving sales, bankrupt-
cy sales, loss of lease sales, etc. Appli-
cants for this license also must obtain a
bond,

In a municipality without similar li-
censing provisions, an applicant for this
license should apply to the judge of pro-
bate in the county in which the sale is
to be held. The statute further conlains
certain restrictions on !hl‘ \d[t‘. store
hours, additions 1o inventory, advertising,
ele, Any party who plans on conducting
a distress sale should be advised to fol-
low these stalutory requirements,

Section B-19-5(18) discusses chain refer-
ral programs. While businesses can use
referral plans they cannot use these refer-
ral plans as an inducement to purchase.

Sections 8-19-5(19 anmd (20) discuss
pyramid organizations. The ADTPA de-
clares pyramid sales structures 1o be il-
legal; however, multilevel sales plans may
nol be pyramids, The delinition of a pyr-
amid varies from state to state. Section
8-19-5(19) detines a pyramid as a sales
structure, which "includes any plan or
operation for the sale or distribution of
goods, services or other property, where-
in a person for consideration acquires the
apportunity 1o receive a pecuniary ben-
efit, which Is based primarily upon the
inducement ol additional persons, by
himsell and others, regardless of number,
o participate in the same plan or opera-
tion, and is not primartly contingent on
the valume ar quantity of goods, services
or other property sold or distrlbuted”
The emphasis of a multilevel sales pro-
gram must be on the sale of a product
or service and not on recruitment of ad-
ditional participants, However, the fact
that a multilevel organization offers a pro-
duct or service does not exclude the pos-
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sibility that it may be a pyramid sales
structure, Even the infamous chain letters
have become legally sophisticated as
they now offer some sort of bogus prod-
uct or service, Often a determination of
whother a pyramid exists can be made
only alter examining the actual sales
presentation. The ADTPA further makes
it illegal 1o misrepresent potential eamn-
ings and potential markets for the sale of
goods, Public policy designated this type
of sales practice to he illegal because as
wramids grow geometrically, the markel
quickly becomes saturated and consum-
ers are unable to recruit additional par-
ticipants and, inevitably, there is a large
class of consumers who loses their
money,

The last listed violation is a broad dec-
laration that it is unlawtul to engage in
any unconscionable, false, misleading or
deceptive act or practice in the conduct
ol trade or commerce,

Standards of unfairness and
deceplion

The terms “deception” and “unfair
ness” are not defined in §3 of the ADTPA,
Further, unlike most states, the ADTPA

does not expressly prohibit “untaic” prac-
tices. Although Alabama couns have not
expressly equated the term “unconscion
able” with “unfair”, it is significant that
§8:-19-6, Code of Alabama, 1975 declares
that, “[iJt is the intent of the legislature
that in construing Section 8-19-5, due
consideration and great weight shall be
given where applicable 1o interpretations
ol the tederal trade commission and fed-
eral courts relating ta Section 5ta)(1) of
the Federal Trade Commission Act {15
USC 45(m (1) Section 45(a)1) states, "Urn-
fair methods of competition in com-
merce, and unfair ar deceptive acls or
practices in commerce are declared un-
lawiful” While the terms “deception” and
“unfaimess” are not defined in the FTC
Act, these terms have been interpreted
through extensive case law,

Although the difference between de-
coeptive and unfair practices tends 10 be-
come somewhat confusing, the two stan-
darcls are distinct. While a deceptive
trade practice normally is considered to
be an unfair praclice, an unfair practice
is not always, by legal definition, decep-
tive, The unfairness doctrine is potential-
ly broader than deception and can he

used to reach conduct that the deception
standard does not encompass,

Traditionally, a deceptive act or prac-
tice has been described as one having
the tendency or capacity to mislead a
substantial number of consumers in a
material way. American Home Products
Carporation v. FTC, 695 F.2d 681, 687 (3d
Cir. 1982). Recently the commission has
restated this standard by describing de-
ception as a "misrepresentation, omis-
ston, or other practice that Is likely to
mislead the consumer acting reasonably
in the circumstances, to the consumer's
detriment,” Committee on Energy and
Commaerce, letter to Hon. John D. Ding-
¢ll, chairman, October 14, 1983, One im-
porant accomplishment of this restate-
ment was to specifically include an ad-
mission of information as a deceptive
trace practice. Simeon Management Cor-
poration v, FTC, 579 F.2d 1137, 1145 (9th
Cir, 1978),

The unfairness standard established by
the Federal Trade Commission provides
the tollewing criteria for determining
whether a business practice which is
neither anti-competitive nor deceptive is
nonetheless unfair to consumers: 1,
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whether the practice offends public pol
icy; 2. whether it is immaoral, unethical,
oppressive or unscrupulous, and 3.
whether it causes consumers substantial
injury. This criteria was developed and
published in the commission’s report en-
titled “Unfair Deceptive Advertising and
Labeling of Cigarettes in Relation to the
Health Hazards of Smoking, Statement
of Basis and Puipose,” 29 Fed. Reg, B355
(1964), The United States Supreme Court
cited this criteria with apparent approval
in FIC v, Sperry & Hutchinson Company,
405 US, 233, 244 n. 5, 92 501, 898, 905
n. 5 3 LEd.2d 170, 179 n, 5. (1972),
In Sperry & Hutchinson, supra, the
Supreme Courl has approved the FTC's
use of a consumer unfairness doctrine
not tied to the traditional components ol

deception, The commission, through its
rules and decisions, has continued o re-
fine the unfairness standard, In a 1980
pohicy statement to Congress, the com-
mission set forth the lollowing principle
tor identifying unfair trade practices; “.to
justify finding of unfairness the injury
must satisfy three tests, It must be sub-
stantial: it must not be outweighed by
any countervailing benefits to consumers
or compelition that the praclice pro-
duces; and it must be an injury that con-
sumers themselves could not reasonahly
have avoided . . , . The Commission has
attempled through this policy statement
to provide greater certainty in the ap-
plication of the unfairness standard.” The
application of this policy statement was
tirst used by the F1C in Horizen Corpora-
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tion, 97 ET.C, 464 (1981). This test was
aiso applied in American Financial Ser-
vices v. FTC, 767 I.2d 957 DC. Cir
(1985).

In American Financial Services, supra,
the Court further distinguished deception
and unfairmess when it held that, “[a]
practice is deceptive when a consumer
is forced to bear larger risks than ex-
pected, whereas a practice is unfair when
a consumer is forced to bear a larger risk
than an efficient market would require!”

Currently, there is no Alabama case
law which attempis to define the terms
deceptive or unfair trade practices, The
seldom-used ADTA has nol developed
any relevant case law construing the sta-
tute, The elements necessary o constis
tute a violation of the ADTPA should not
he confused with the elements required
to prove fraud, as they differ markediy.
There is a plethora of case law interpret-
ing and defining common law fraud in
Alabama. The statutory definitions of
fraud are contained in §6-5-100 through
§6-5-104, of the Code of Alabama, 1975,

Private right of action

The ADTPA contains a private right of
action under §8-19-10, Cexde of Alahama,
1975, As the stale generally enforces the
consumer protection act on behali of
large classes of consumers, it s Impor-
tant that this right of private action be
available to any consumer. This act (s
available 1o any consumer who suffers
monelary damages due to conducl
which has been declared unlawful by
this act. Section 8-19-10 states that if a
consumer suffers monetary damages due
1o vialations of this statute, they will be
entitled to: 1, any actlual damage sus-
tained by the consumer or the sum of
$100, whichever is greater; or 2. up to
three times any actual damages, in the
court’s discretion; and 3, the coun award-
ing attorney’s fees in its successiul action,
If the court finds that an action brought
under this section is involous or was
brought in bad faith or for the purpose
of harassment, the court shall award the
defendants reasonable attorney’s lees and
costs incurred defending the action, In-
cluded in this section are the guidelines
for the court’s determination of these
damages.

Section 81910 provides procedures
and requirementis which must be fol-
lowed when using the ADTPA as the
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cause of action, The act requires that at
least 15 days prior to filing any action,
a written demand must be made for refief
upaon the defendant. The claimant must
be identified and there must be a reason-
able description of the complaint, the un-
fair conduct and the injury suifered. This
demand must be communicated to any
praspective defendants by placing it in
the United States mail, Any person who
receives this demand, and within 15 days
of delivery makes a written settlement ol
ler, which is rejected, may subsequently
file this offer of settlement and the plain-
Ui’ rejection thergol in an affidavit. If the
court finds that the ofier of settlement
was sufficient to compensate the con-
sumer for their damages, the courl shall
not award any additional damages or at-
torneys” fees to the petitioner, The de-
mand requirements do not apply 1o pros-
pective defendants who do not maintain
a place of business or keep assets within
the state of Alabama. Upon commence-
ment of any action, the clerk of court
should be instructed fo mail copies of
any filings or pleadings to the office of
the attorney general and 1o the local dis-
trict attorney, Further, copies of any
arders, injunctions or decrees which are
obtained also must be forwarded to these
officials,

Under Alabama's private right of ac-
tian, a consumer may nol bring an ac-
tion on behalf of a class. The authority
ta bring an action in a representative ca-
pacity is limited (o the office of the at-
torney general and district attorneys’
offices.

Attorneys’ fees

In an attempt lo encourage the use ol
the ADTPA as a cause of action, the stat-
ute authorizes the court to arder reason-
able attarneys’ fees in a successiul action,
The attormeys’ fees awarded should be
reasonable and based on an objective
evaluation of the services rendered.
While consideration can be given to the
actual amount in controversy, the atlor-
neys’ (ees are nol dependent on the ac-
tual damages suffered by the consumer.
Many lawyers do not accept good con-
sumer cases due to small damages, how-
ever, il is impartant to remember that the
reasonable fees that could be incurred in
bringing an action are not directly related
to the actual damages suffered.

The Alabama Lawyer

Alabama and Texas are among the few
states that require a demand for reliel 1o
be made to the defendant and a written
tendered offer of setilement to the ag-
grieved party. Alse unigue is the pro-
cedure allowed in the event the offer is
rejected. In Alabama, the offer may be
filed and reviewed by the court. If the
court finds the offer was sufficient to
compernsate the .Ighritrwd party, the
court is not allowed o award any addi-
tional damages, including attorneys” fees
and costs, The courts in several jurisdic-
tions have held that the aggrieved party's
attorney’s fees are not part af the injury
suffered by the party, and theretore, in de-
termining the reasonableness of a settle-
menl olfer in relation to the injury suf-
fered, it was held that it is not proper to
include attorneys’ fees as part of the ag-
grieved parties injuries, Kohf v, Silverlake
Metors, Inc., 369 Mass, 795, 343 NLE.2d
374 (1976}, In Kohl, supra. the court
stated, “It was unaware of any incidents
in which the words ‘infury’ or, ‘injury ac-
tually suffered’ were intended by the leg-
islature to include attorney’s fees” 369
Mass, a1 801, 343 N.E.2d at 179,

Exemptions and defenses

Section 8-19-7 deals with persons and
activities which are exempted from inves-
tigation and proseculion under the
ADTPA, Exempted are any acts done by
the publisher, owner, agent or employee
ol a newspaper, periodical, radio or tele-
vision station or telephone company in
the publication or dissemination of an
advertisement, in which the owner or
agents did not have knowledge of the
lalse, misleading or deceptive character
of the advertisement. lnsurance and
hanking activity also is exempted, There
are several other exemptions, and the
burden of proving the exemption is on
the person claiming it

Section 8-19-13 states that it shall be a
delense to any action brought pursuant
t the ADTPA, upon a showing by a pre-
ponderance of the evidence, that the in-
dividuals did not knowingly commit any
act or knowingly engage in conduct
which violated the statute,

Election

An important consideration when de-
ciding to use the ADTPA as the cause of
action is the election that is required

under Section 8-19-15, An election to pur-
sue the civil remedies prescribed in this
act shall exclude and be a surrender of
all other rights and remedies available at
commaon law, by statute or otherwise, for
fraudl, misrepresentation, decell, suppres-
sion of material facts or fraudulent con-
cealment arising out of any act, occur-
rence or transaction actionable under
this act. This election is probably one of
the reasons the ADTPA is used,

Statute of limitations and criminal
ramifications

Section B-19-14 establishies a statute of
limitations of one year. No action can be
initiated under the act more than one
year after the person bringing the action
discovers, or reasonably should have dis-
covered, the deceptive act or practice. In
no event may an action be brought under
this act four years from the date of the
transaction giving rise to the cause of ac-
tion, unless the contract or warranty does
not expire for more than three years,

There also may be criminal ramifica-
tions from conduct which is in violation
of the statute. Any person who continu-
ously and willingfully violates the ADTPA
shall be guilty of a Class A misdemeanor.

Conclusion

The Alabama Deceptive Trade Prac-
tices Act is one of the many remedies that
is available to redress consumer fraud. In
acklition tex state remedies there are num-
erous tederal statutes that deal with spe-
cific areas. While federal consumer pra-
tection statutes are beyond the scope of
these materials it is important to be both
aware of the statutes and the remedies
that they affer, Freguently-used slatutes
include the Fair Credlt Billing Act, Fair
Credit Reporting Act, Fair Debl Collec-
tion Practices Act, Equal Credit Oppor-
tunity Act, Truth-in-Lending Act, Man-
guson-Moss Warranty Act, Mail Fraud
Statute, Unomdered Merchandise Act and
the Home Solicitation Act,

When evaluating a potential consumer
case, legal analysis oflen s less reliable
than what offends a person’s sense of
right and wrong. The ADTPA is designed
and seeks to promote fair and quick set-
tlements and is a viable alternative 1o the
more traditional cammon law remedies.
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CONSTRUCTION FINAN( ING
Hotel Inter-Continental, New York
Practising Law Institute

Credits; 11,0 Cost; $475
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31 friday

BANKING LAW
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Alabama Bar Institute for CLE
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6-8

BANKRUPTCY LAW AND RULES
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7 friday
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(715) 835-8525

84

1 9 wednesday

BASIC BANKRUPTCY
Maontgomery

National Business Institute, Inc.
Credits: 6.0 Cosl: 398
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21 friday

EMPLOYMENT LAW
Birmingham

Alabama Bar Institute for CLE
Credits: 6,0

(205) 348-6210
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Orange Beach

Alabama Bar Inslitute for CLE
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(2005) 348-6230

27-28
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Association of Trial Lawyers of
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27-29

WORKSHOP ON DIRECT & CROSS
EXAMINATION

Hyatt Regency, San Francisco
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28 friday

REPRESENTING ALABAMA
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Birmingham
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Southwestern Legal Foundation

(214) 6Y0-2377
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Alabama Bar Institute for CLE
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Destin
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(205) 348-6230

19-20
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Association of Trial Lawyers of
Amernca

Cosl: $275
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2 6 friday
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Birmingham

Alabama Bar Institute for CLE
Credits: 6.0

(205) 348-6250
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by
Andrew P, Campbell

I. Introduction

For almaost a century one ol the mosl
fascinating and yet difficult areas of tort
law in Alabama has been that of inter-
ference with business and contractual re-
lations. In 1986, the Alabama Supreme
Courl, In Gross v lowder Realty, 490
So.2d 590 (Ala. 1986), rendered the most
important decislon in almost a century
ol confusing junisprudence sknce the
court first recognized a cause of aclion
{for interference, The courl In Gross con-
solidated the proviously separate and dis-
tinct causes ol action of interference with
contract and interference with business
to create a unified tort of interference
with business or contractual relations. In
doing so, the coun attempted to discard
“an outdated and inconsistent body of
faw” 494 So.2d at 596, and create cer-
tainty by setting forth specific elements
necessary to establish Hability of a third
party for intentional interference with the
business dealings or relations hetween
two other parties, Yet, these requirements
included many of the same elements of
the old 1ors, Accordingly, the case law
prior to Gross retains viability and may
be authoritative

While the objective in Gross may have
been to end confusion and provide guic
ance, a careful analysis of the new tort's
elements and their application to specific
contexts show that great uncertainty still
exists over the parameters of the torl,
Simply put, the court in Gross created a
theary of liability which penalizes some
ageressive business conduct in a lree
economy while legitimizing other com-
petitive behaviar withoul any explana-
tion of the difference, This article will
outline the histarical antecedents of the
unified tort, review the general preregui-
sites for liability established by the Gross
court and trace their development in the
last two years since Gross. From this
analysis, the article will attempt to pro-
vide some guidance to the practitioner
in prosecuting or defending claims for
lortious interference,

86

Interference with Business

the Unified Tort since Gross v.

> ¢

DR e an ap =il

il. Historical underpinnings

Prior to Gross, two separate torts ex-
isted, a very limited tor of intentional in-
terference with an existing contract and
much broader and amorphous tort of in-
tentianal interference with business, The

GROSS

tort of interference with contract general-
ly did not exist except where a third party
(1} intentionally or knowingly interfered
with an existing employer-employee re-
lationship or {2) induced a breach of a
lease by coercion or (raud, The underly-
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Relations:
Lowder Realty

breach of contract to recover his dame
ages.

An impaortant case illustrating the tort
ol interference with cantract was James
5. Kemper and Co. Southeast, Inc, v. Cox
and Associates, Inc., 434 So.2d 1380
{Ala. 1983). In that case, the defendant
brokerage company induced the employ-
ee of the plaintifl brokerage company Lo
breach his noncompete agreement with
his employer and accept employment
with the defendant. The defendant also
induced the employee to solicit cus-
tomers of his former employer, another
breach of his emplovyment agreement,
The court found that the detendant
broker was liable {or tortious Interference
with contract,

In direct contrast to this constricted
tort, the tort of interference with business
enjoyed an almost unlimited develop-
ment, applying to a myrad of contexts.
The common law genesis of the tert was
derived from the 19th century principle
of substantive due process that a person's
trade, profession or business was a prop-
erty right protected by law from interfer-
ence. The Alabama Supreme Court sel
forth this policy in the case of Sparks v.
McCrary, 47 So. 332, 334 (1908);

“IThe individual citizen, as a necessi-
ty, must be left free to adopt such call-
ing, profession or trede as may seem
to him most conducive ta that end.
Without this right, he cannot be a lree
man. This right to choose one's calling
is an essential part of that ltberty which
is the object of govemment 1o protect;
and a calling, when chosen, is a man's
property and right. In necessary con-
sequence, an unfawlul invasion of or
interference with the pursuit of progess
of one's trade, profession or business
s a wrong lor which an action lies, He

that hinders another in his teade or 3
livelihood is llable to an action for so
hindering him . ., "

This common law right is incorporated
into article one, Section 13 of the Ala-
bama Constitution, which provides that
“every person for any injury done himin
his lands, goods, persen or repulation
should have remedy by due process of
law See Evans v. Swaim, 245 Ala. 641,
18 S0.2d 400 (1944), A statutory basis is
alsg Al Code 86-5-260 (1975) which
pravides a remedy for “unlawful depriva-
tion of or interference with” ane's person-
ality. In at least one case, Mims v. Citi-
zons Bank of Prattville, 372 So.2d N
Ala, 1979}, the Alabama Supreme Courl
applied this statute as a basis for inter-
ference with business, holding that a
bank’s unlawiul repossession of plaintitfs
truck tortiously Interfered with his log-
ging business.

Prior to Gross, only two elements were
required for a plaintiff to establish a
prima facie case of interference with bus-
iness and shift the burden o the defen-
dant. First, the plaintiff was required to
shoew an intentional act of affirmative in-
terference and some consequential harm
to the plaintifis business. E.g., Purcell
Company, Inc. v. Sprigg Enterprises, Inc.,
431 So.2d 515 (Ala. 1983) Evans v
Swaim, 245 Ala. 641, 18 S0.2d 400
{1944}, The unlimited scope of the tort
was found in its protection ol all facets
of the plainnif's trade, profession and bus-
iness and not simply its relations with
third parties. Thus, any dired interference
with the business created a hasis for a
prima facie claim.

Once a prima facie case was estab-
lished, the burden of proof shifted 10 the
defendant to prove justification or pro-

ing policy for this strict limitation on the
ton was found in Erswell v. Ford, 208 Ala.
101, 95 So. 67 (1922) wherein the Ala-
bama Supreme Court held that the plain-
tiff, whose contract was interfered with,
already had an available remedy in
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Andrew P Camphell, a partner in the
Birmingham firm of leitman, Siegal,
Payne & Campbell, PC., is a graduate of
Birmingham Southern College and the
University of Alabama School of Law
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priety for its interference, Farly Alabama
cases indicated that the burden of proof
was on the plaintiff 1o show the interfer-
ence was wrongful, improper or unjus-
tified: e.g. Sparks v. McCrary, supra, The
principle gradually developed, however,
that justification is an affirmative defense
to be plead and proved by the defendant.
Polytec, fric, v. Utah Foam Products, Inc.,
439 S50.2d 683, 689 (Ala. 1983). As Judge
Wisdom held in Thompson v. Allstate In-
syrance Co,, 476 F.2d 746, 748 (5th Cir,
1973}, a seminal 5th Circuit case ioter-
preting the tort:
“fustification  for inlerference in
another's business 1s an affirmative de-
fense and is no part of the plaintitf's
case, It is enough to allege and prove
the conduct in effect leaving the delen-
dant to justify, if he can/

What constituted justification prior to
Gross was never fully defined. The sub-
jective nature of this standard of propriety
when applied to competitive acts created
immense problems for defendants, par-
ticularly since the sopreme court had
held that justification was a question of
fact to be determined by the jury. Gen-
erally, in its cases, the court distinguished
incidental harm to the plaintiff's business
resulting fram the natural waorkings of
competition, which were permissible,
from affirmative intentional acts taken
out of a motive to injure the plaintff’s
business, whiclk were tortious,

As to the second and third elements of
knowing and intentional interference, the
Cross court apparently retained these
prerequisites from the old cause of ac-
tion of interference with business. This

was apparent in the recent decision of
Bear Creek Enterprises, Inc. v. Warrior &
Gulf Nav., 529 So.2d 959 (Ala. 1988). In
that case, the court reaffirmed prior law
{e.s., Ala. Power Co v, Thompson, 278
Ala, 367, 178 So.2d 525 [1965)) that a
third party’s refusal to deal that disrupts
the plaintiff's business relation, as op-
posed to an active interference, Is not ac-
tionable. In reaching this result, the court
telied on Restaternent (Secand) of Torts
§766 and comments which wvalidate
refusals to deal 1o reach its resull, Given
the court’s adoption of the Restatement
in Gross and Bear Creek, practitioners
should become familiar with Reslate-
ment, §§766-767, on interference, and
particularly 85768774, which identify
specific examples of justification. To the
exlent a party can fit its acts within one
of these examples, it may gain accepl-
ance by the supreme court,

With respect to the element of justifica-
tion, the supreme court created more un-
certainty than clarity in Gross. While the
court listed absence of justification as
ane of the elements of proof, the court
stated in a footnote that it was retaining
the principle that justification was an al-
firmative defense to be plead and proved
by the defendant. 494 So.2d at 597, n. 3,
In the same footnote, the court realfirmed
prior law that justification normally
would be a question for the jury. The
court then adopted the Restaterment (Sec-
ond) of Tarts § 767 (1979 balancing test
for a jury to determine justification based
on a consideration ol factors, including
(1) the nature of the aclet’s conduct; (2)
the actor's motive; (3) the interests of the

other with which the actor’s conduct in-
terferes; (4) the interests sought to be ad-
vanced by the actor; (5) the soclal Inter-
ests in protecting the freedom of action
of the actor and the contractual interests
of the other; (6) the proximity ar remote-
ness of the actor’s conduct 1o the inter-
ference; and (7) the relations hetween the
parties, A critical review of these factors
reflects that this balancing test of consid-
erations (1} muddles the law rather than
giving any certainty 1o the bar and busi-
nesses as to what constitutes legitimate
business conduct and; (2) may turn the
Issue of justification into a subjective
value-oriented decision based on a jury’s
rough notions of faimess as opposed to
a determination based at least in part on
some objective criteria. Arguably under
this test, the mast imporant feature, as
with the old law, will be the intenl or
motive of the actor in carrying out the
alleged interference and not whether the
acl itself constitutes valid business com-
petition as opposed ta wrongful be-
havior.

In subsequent decisions after Gross,
the Alabama courts have tended to place
the burden on the plaintiff to prove
absence of justification. In Finley v, Bev-
erly Enterprises, Inc, 499 S0.2d 1366
(Ala. 1986), the defendant nursing home
adopted the policy of nat allowing nurses
whom it had previously discharged 10
wark as private nurses to patients at its
facility, While the supreme court recog-
nized that this constituted a potential
interference with the relationship, the
coutt held that the plaintiil had not "pro-
duced a scintilla of evidence to show that
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there was no justification for Beverly’s
policy that discharged Beverly's employ-
ees may not re-enter the premises to
work as private duty nurses!” 499 So,.2d
at 1368, In Birmingham Television Corp,
v. Deramus, 502 S0.2d 761 (Ala.Civ.App.
1986), the court of civil appeals empha-
sized that plaintifl had failed to prove an
absence of justilication for interfering
with a former employee assuming a posi-
tion with a competitor. {d. at 765-66,

While the court in Gross left unclear
the scope of the justification defense and
the evidentiary standards for establishing
it, subsequent cases have shown that
with the demise of the scintilla rule and
the question on the burden of prool, jus-
tification may be more of an appropriate
tssue for summany judgment. See Finley,
supna; Dunnivant v, Bi-State Auto Parts,
851 F2d 1575, (11th Cir. 1988), Indeed,
what could develop Is an evidentiary
standard akin to federal discrimination
claims where (1} the plaintiff has the
burden to offer proof of the four other
elements of actionable interference; (2)
the defendant then must anticulate or
show some eviderce of justification; and
(3) the plaintiff, In turn, must prove that
the articulated rationale is pretextual for
an intent or motive 1o harm the plaintiff's
business, This evidentiary  standard
would be more consistent with the em-
phasis placed by Gross and its pedigree
on the actor's motive in effecting the al-
leged interference, while affording real
protection to a defendant’s aggressive but
lawiul acts,

IV. Conspiracy to interfere

The limitations imposed by Gross ap-
parently did not affect the availability of
the separate tort ¢laim of conspiracy to
intertere with business or relations, Prior
to Gross, the supreme court held that if
twa or more persons planned or partici-
pated in an actual intedference, they were
liable tor the separate tort of conspiracy
to interfere. F.g., Purcell, supra at 527
Unlike traditional conspiracy law the es-
sence of tort was not the conspiratorial
agreement but the Interference carried
oul as a result of it. Without the elements
of the underlying tor, i.e, actual inter-
ference and damage, the claim failed. /d.
The supreme court in Fossett v. Davis,
531 S0.2d 849 (Ala. 1988), held this
claim for conspiracy is still available if a
party establishes the Cross elements and
shows by circumstantial evidence that
other parties participated in an agree-
ment 1o effect the interlerence, id, at 851.

V. Conclusion

Critics with some justification have
argued that a tor of interference with
business relations not only Is too vague,
but fundamentally inconsistent with an
economy founded on free and vigorous
competition. This difficulty of reconcil-
ing a tort of interference with the com-
petitive order in the United States be-
comes more acute when the defendant
competitor is required (o prove that his
conduct was justified under some unde-
fined subjective standard o be submit-
ted to a jury, What is fundamentally clear
from CGross and its prodigy Is that the
broad elements of the new tort sketched
out in Grass need substantial “fleshing
out” and clarification, particularly on the
justification defense if businesses are o
be alforded the certainty promised, but
undelivered, by Gross v Lowder,
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Building Alabama’s Courthouses

The following continues a history of Ala-
bama’s county courthouses—their orl-
gins and some of the people who con-
tributed to their growth, The Alabama
Lawyer plans to run one county’s story
in each issue of the magazine. If you
have any photographs of early or pres-
ent courthouses, please forward them
to:

Samue!l A. Rumaore, |i;

Miglionico & Rumaord

1230 Brown Marx Towes
Birmingham, Alabama 35203

Lawrence County

Lawrence County was greated by the
Alabama Territorial Legishitune on feb-
ruary 4, 1818, It was naméd for Captain
James Lawrence of the United Stales
Navy. Captain Lawrence lkad fought in
the War with Tripoli and in the War of
812, He is most remembered as the
commander of the "Chesageake” On
June 1, 1813, he was martally wounded
in a battle with the Britishe As Bis men
carried him into the hald ol his ship he
said the famous words, “Fight her ‘til she
sinks! Damn it alll DRt give up the
shipt”

The earliest county seal ol Lawmenge
County was located al Mellons Blutf
This area was at the head ol the Elk River
shoals on the south bank af the Tennes-

by Samuel A, Rumore, Jr.

see River. Itwas named for fohn Melton,
an beishman who had married a Chero-
kee woman and amassed a fortune, re-
portedly by robbing settlers passing the
bluff on flatboats, He could be called an
Alabarma “river pirate!” With his booty he
bought numerous slaves and established
Al tavern, ,

After his death in 1815, Melton's tavern,
plantation and slaves were purchased by
Andrew lackson. fackson and his asso-
ciates thought that they could establish
A town at a point abeve the shoals, They
laid out a main street on a line parallel
with the river bluft, A large city, which
was 1o be called Marathon, was planned.

The st recorded court convened in
Lawrence County at Melton's Bluit on
August 24, 1818, The Honorable Oha-
diah Jones presided. Court sessions also
commenced there on November 8, 1819,
and February 14, 1820,

As in most counties of Alabama, the
site of o permanent county seal was a
question of great political impartance,
On December 4, 1819, the Territorfal
Legislature passed an act calling for an
election of five commissioners who
would choosa the permanent counly seat

Samuel A, Rumore, Ir, 5 a graduate of
the University of Notre Dame and the
University of Alabama School of Law: He
served as founding chitirman “of the
Alabama State Bar's Family Law.Section
and is In practice in Birmingham with

the firm of Miglicnico & Rumore,
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site in Lawrence County. Two communi-
ties, Courtland and Moulton, immediate-
ly incorporated in order 1o have an edge
in the selection., The commissioners
chose Moulton, the area closest to the
geographical center of the county,

Because of its name, many people be-
liewe that Courtland was a former coun-
Iy seat of Lawrence County. This is not
truen, Courtland received its name from
the United States Land Office and Fed-
eral Court which had been established
there. However, in later years the legis-
lature mandated that one session of the
prabate court be held each month in
Courtland.

The fourth session of the circuit court
officially convened at Melton's Blufl on
Algust 14, 1820, It immediately ad-
journed in order to meet the next day at
the nesw eounty seat of Moulton. In spite
of Andriw Jackson's expectations,
Melton's Bluff never succeeded as a
towen, and Marathon never materialized,
Todiry therne are no remains ol the place
is the area Is underneath the waters of
the Tennessee River,

Marwy places in Alabama are named for
war heroes, The town ol Moulton was
named for Lieutenant Michael C. Moul-
ton of the United States Army who was
killed at the Battle of Horseshoe Bend on
March 27, 1814, It Is interesting to note
in passing that the wo other officers who
died at this battle also have county seats
named for them. The city of Montgomery
wis named for Major Lemuel P Mont-
gomery, and Somerville in Morzan
County was named for Lieutenant Robert
M. Summerville (Somerville),

The first courthouse in Moulton dated
back to 1820, It was a log building that
had a fence around it; in 1859 this pio-
neer structure burned,

On April 4, 1859, plans were made for
a new courthouse 1o be completed by
March 1, 1860, When constructed, this
new courthouse was 54 feel square, two
stories high and built of brick. It was
topped by a central tower, The building
had two large offices, two small oifices,
two jury rooms and a courtroom. Pend-
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Lawrence County Courthouse

g its construction, chancery court was
held at the ofiice of Hansell & Clark, and
the circuit court convened at the Baptist
Female Institute, During the Civil War the
building was used as a hospital,

The third and present Moulton Count-
house replaced its predecessor on the
town square in 1936, The architectural
firm was Turner & Northington, and the
contractor was WO, Chambers Construc-
tion Company. The building cost
$450,000 and was linanced by & special
tax used 10 pay off a bond issue, It was
constructed in a classic revival style of
limestone from the quarries near Russell-
ville, This structure serves the county to
this day.

In closing, it s fitting to quote the
inscriptions on the entrances to the Law-
rence County Courthouse. They are an
inspiration 1o the people of Lawrence
County and to all people, Over the front
entrance are the words, “The eternal laws
of justice are our rule and our birth-
right™~Burke. And over the rear entrance
are the words, “Let us remember that jus
tice must be observed even 1o the lowest”
—Cicero, o
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Recent Decisions of the
Alabama Court of Criminal
Appeals

State cannot force driver to sub-
mit to chemical test

Thrower v. State, 8 Div. 982 (No-
vember 10, 1988)—This case presents
an issue of first impression in the State
ol Alabara, e, whether or not
reversible error occurs when a defen-
dant is forced to submit to a chemi-
cal test designated by a law enforce-
ment agency over his objection and
refusal

The evidence at trial demonstrated
that Thrower was properly placed
under lawiul arrest and transported to
police headguanters and then to the

et

Guntersville Emergency Room, At the
emergency room, a blood sample was
taken at the direction of the police of-
ficer and after the defendant had twice
refused o submit to the test, A unani-
mous court of criminal appeals e
versed and remanded the case and
held that the trial court committed re-
versible error in admitting the blood
sample into evidence over the objec-
tion of the defendant.

The state sought to uphold the sel-
zure based upon the Alabama Implied
Consent  Act,
Alabama (1975), and the United States
Supreme Courl’s decision in Schmer-
ber v, California, 384 US. 757, 86 5.C1
1826, 16 L.Ed.2d 908 (1966),

Judge Tyson focused the issue as
iollows:

John M. Milling,
Ir., is a member of
the firm of Hill,
Hill, Carter, Fran-
co, Cole & Black in
Maontgomery., He
is a graduate of Spring Hill College
and the University of Alabama School
of Law. Milling covers the civil portion
of the decisions,

David B. Byrne, i,
is a graduate of the
University of Ala-
bama, where he
received both his
undergraduate and
law degrees. He 15 a member of the
Montgomery firm of Robison & Belser
and covers the criminal portion of the
decisions,

§32-54192, Code of

Recent
ecIsions

by Jjohn M. Milling, Ir.,
and David B. Byrne, Jr.

“The sanction under Alabama law
{§32-5-192) is i a person refuses
upon proper tequest of a law en-
forcement officer 1o submit to a
chemical test, then such reusal may
be placed in evidence at tnial and
appropriate action taken by law en-
forcement agencies with wlemnce
to the party’s privilege of driving &
mator vehicle upon the public high-
way. However, the Alabama statute
is clear that a law enforcement
agency does not have the rght, alter
refusal by the arrested pady, to go
forward over their refusal and take
a blood sample”

The appellate court, relving upon
the rationale of the Supreme Court of
Alabama in Love v State, 513 So.2d 24
(Ala, 1987), ruled that “the appropriate
sanction is to place such refusal in evi-
dence, and the Director of Public
Safety, upon proper certification of
such refusal, shall suspend the party's
license to drive”

Recent Decisions of the
Supreme Court of Alabama—
Civil

Constitutional law . ..
contractual provisions which
deny common-law marriages
same status as ceremonial ones
are void as against public policy
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Scott v. Board of Trustees of the Mohile
Steamship Association, etc., 22 ABR
3941 (September 23, 1988), Plaintiffs
were purported to be common-law
spouses, Jack Scott worked as a
longshoreman and was a3 member of a
plan that provided group health in-
surance lo its employees and qualified
dependents. The plan only covered
spouses of emplovees who had entered
into a ceremonially solemnized mar-
riage. Louise Scott filed a claim for
medical benefits, and the claim was
denied because she was a common-law
spouse. Plaintifi contended inter alia that
the plan's exclusion of common-law
spouses violated the public policy of Ala-
bama. The federal district court upheld
the plan administrator's demal of the
claim, and plaintiff appealed 1o the
Eleventh Circuit, The Eleventh Clreuil
certified the question to the supreme
courl,

The supreme court held that cantrac-
tual provisions denying common-law
marriages the same status as ceremonial-
ly solemnized matriages are void as vio-
lative ol the public policy of Alabama.
The supreme court noted that the term
“public policy” of a state includes its
Constitution and statutes, and when they
have not directly spoken, then it includes
the decisions of the courts, The supreme
court also noted that it is well-settled in
Alabama that the courts recognize com-
mon-law marriages as well as ceremoni-
ally solemnized marriages.

Courts . , .

Ex parte Smith distinguished in its

application of §12-11-9

Ex parte toftin, Ji. (Re: Andrews v, lof-
tin, Jr.) 22 ABR 31888 (September 23,
1988}, Andrews was injured in an acel-
dent and filed a negligence sult against
Loftin in district court claiming $5,000.
Six years later he moved to amend the
complaint to raise the ad damnum to
$10,000, The district court denied the
motion, and the circuit court refused 1o
transfer the case 1o the circuit court pur-
suant to §12-1-9, Ala. Code (1975). On
appeal, the count of civil appeals re-
versed, and the supreme coun granted
ceriorari to clarify the law,

Andrews relied upon Ex parte Smith,
438 50.2d 766 (Ala, 1983). In that case,
the clreuit cournt transterred the case from
district court to the circuit court because
plaintift’s damages exceeded the $5,000

the Alabama Lawyer

jurischictional  amount. The supreme
cour distinguished Smith on the grounds
that Smith was a detinue action and the
undisputed lestimony showed that plain-
tiff's damages exceeded $5000, whereas
in this case Andrews’' aclion s one
sounding in negligence where the
remedy is merely monetary damage. The
supreme court noted that 11 is well-settled
that plaintlff may forego his claim for
monetary damages in excess of the juris-
dictional limit of the district court in
order to bring his action in the district
court, Since the statute of limitations ex-
pired on his neglipence claim, Andrews
cannol dismiss and refile in circuit court,
and his only remedy is to limit his dam-
age claim to $5,000 and remain in dis-
trict court,

Insurance ...

insurance adjusters’ settlement

negotiations do not amount to

“constructive appearance” to pre-

vent default

loe v. Martin, 22 ABR 31904 (Septem-
ber 23, 1988). Following an accident,
plaintifl entered into settlement negotia-
tions with defendant’s insurance adjuster,
Plaintiff filed suit, and service ol process
was perlecled, No response was liled,
and plaintifi took a default, Defendant
fileel a Rule 60(b), Ala.R.Civ.E, mation for
reliel from judgment with a supporting
affidavit which stated that the insurance
adjuster actidentally placed the sum-
maons and complaint in a box of closed
files, and they were nol discovered until
after the default, The inal court denied
the defendant’s motion, and delendan)
appealed, The supreme court reversed,

Defendant contended that his insur-
ance adjuster’s settlement negotiations
with the plaintiff amounted to a ‘con-
struclive appearance’ and this required
plaintifl to give him a three-day written
notice under Rule 55(b, Ala.RCv.P, be
fore a hearing on the application for
judgment, The supreme court disagreed
and stated that there is no appearance
until some writing has been filed in count
e indicate an intention o delend the ac-
tion. Settlement negotiations conducted
prior 1o, o after, the date suit is filed can-
not constilute an appearance o invoke
Rule 55ib)2). The supreme courtl also
held that the trial court abused its dise e
tion by refusing to set aside the default
judgment,

Insurance . ..

there is cause of action for “bad

faith” in uninsured motorist

context

Sanford v. Liborty Mot Ins. Co.,
Supreme Courl No, 87-301 {November
23, 1988). Liberty Mutual was sued for
bad faith refusal to investigate an unin-
sured molorist ¢laim, Liberty Mutual
filed a motion to dismiss based on Quick
v, State Farm Mut. Auto, Ins, Co., 429
So.2d 1033 (Ala. 1983) and subsequent
cases. Liberty Mutual contended 1hal
Quick and its successors held that Ala-
bama does not recognize bad faith in an
uninsured motorist context. The trial
court agreed and granted the motion,
and the dismissal was made final pur-
suant o Rule 54(h), AlaR.CivP The
supreme court reversed.

The supreme court noted that the trial
court's ruling reflects a misreading of
Quick and the other two cases dealing
with this issue, The court stated, “We per-
ceive no public policy reason to distine
puish between a ‘had laith’ claim in an
uninsured motorist centext and a ‘bad
taith’ claim in other two-pary insurance
contexts” To the contrary, the supreme
court reasaned that the legislalive man-
date for uninsured motonst protection
enhances a public polley favoring such
claims.

Tort reform ...

section 232 of Alabama Constitu-

tion limits application of §6-5-430

(forum non conveniens)

Ex parte Hlinais Central Culf Ratroad
Co. (In re: Keene v. Nlinais Central Gulf
Ratlroad Ca.), 22 ABR 3966 (September
23 1988), Petitioner, linois Central Guli
Railroad (1GC), petitioned the supreme
courl for a writ of mandamus ordering
the Maobile clrcuit court to grant ils mo-
tion to dismiss the action pending agains
it. IGC was a Delaware corporation do-
ing business in Alabama, However, the
accident happened in Mississippi, and
the plaintiftfrespondent lived outside
Alabama and all witnesses lived outside
ol Alabama. The motion to dismiss was
based on §6-5-430, Ala. Code (1975),
recently passed in the ton melorm pack-
age, Section 6-5-430, as amended, June
11, 1687, provides that the court may dis-
miss without prejudice any action against
a corporation if the tort has arisen out-
side Alabama, and it is demonstrated that
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a more appropriate forum exists outside
Alabama. The cuit was premised on the
Federal Employers’ Liability Act which
allows suit in any county in which the
defendant does business, The supreme
count denied the writ based on Section
232 of the Alabama Constitution.,

The supreme court noted that Section
232 pravides that a foreign corparation
may be sued in any county where it does
business. The Alabama Legislature is
without power, because of the mandate
of Section 232, to deny a plaintiff access
1o our courts and suit against foreign cor-
porations, Although §6-5-430 applies on
its face to foreign corporations, it cannot
be given effect in light of Section 232,
and a foreign corporation may be sued
in any county where it does business,

Worker's compensation , ., .
§25-5-11.1 discussed

Twilley v. Daubert Coated Products,
inc, 22 ABR 4041 (September 30, 1988).
Twilley was injured in November 1984,
while working for Daubert, He filed a
worker's compensation action. In july
1085, he also filed a suit claiming he was
“constructively discharged” in retaliation
for having filed the worker's compensa-
tion suit and sought compensatory and
punitive damages. Daubert claimed that
he could not return to work because he
did not have a doctor’s release, and that
this was against company policy. Section
25.5.01.1, Afa. Code (1975), effective
February 9, 1985, provides that no em-
ployee shall be terminated solely be-
cause he has instituted a worker’s com-
pensation claim. The retaliatory dis-
charge claim was tried to a jury, and the
jury found in his favor, finding that he
was “constructively terminated,” but also
finding that his termination was not
"solely” because of the worker's compen-
sation suit. The trial court granted
Daubert's INOV and held there was not
ascintilla of evidence to support Twilley’s
claim that the worker’s compensation suit
was the sole reason for his tlermination.
Twilley appealed, and the supreme court
reversed,

The supreme courl noted that §25-5-
1.1 is remedial and, therefore, construed
liberally to effect its purpose. According
16 the court the word “termination” in the
stalute is broad enough to include a
“conslructive termination.”

a4

The supreme court also stated that an
employee may prove a prima facie case
of retaliatory discharge by proving that
he was terminated because he filed suit
for worker's compensation benefils, The
burden then shifts to the employer to pro-
duce evidence that the employee was ter-
minated for a legitimate reason, where-
upon the employee must prove that the
reason was not trug, but a pretext, The
supreme court also noted that Twilley's
cause of action for wrongful termination
did not accrue until July 1985, even
though he was injured in November
1984, Therefore, Twilley can maintain
this claim under §25-5-11.1,

Recent Decisions of the
Supreme Court of Alabama—
Criminal

Prosecutor’s improper closing
argument

Fx parte Tomlin, 22 ABR 3929 (Sep-
tember 23, 1988)—Tomlin was convicted
for murder and sentenced 1o death, Dur-
ing closing argument, the prosecutor
made comments on the defendant’s fail-
ure 1o call his wife and father and stated:

“The police have done a great job. We
have brought the case in here 1o you,
The reason you're still hens is because
the Judge sard we had enough evi-
tence Jor you to vole on. Now you
have to do the duly that you are
charged with!

The defendant failed to object to the
remarks. Nevertheless the supreme courd,
in a per curtam opinion, reversed based
upon the court of criminal appeals’ deci-
sion in Adkins v. State, 38 Ala.App. 659,
93 So.2d 519 (1956), In Adkins, the pro-
seculor stated, inter alia, “If the State had
not made out a case, the Court would
have taken it from the jury .., ." The
Adkins court held that the statement by
the prosecutor was prejudicial,

Second, the count held that the com-
ment by the prosecutor regarding the de-
fendant's failure to call his wile, father
and other witnesses was also error,

Al common law, one spouse was in-
competent to testify either for or against
the other, Holyfield v. State, 365 S0.2d
108 (AlaCrim.App), cert. denied, 365
S0.2d 112 (Ala. 1978). Section 12-21-227,
Code of Alabama 1975), has modified

the common law by providing that a
spouse may elect to so testify. The spouse
becomes competent only-alter he or she
has elected to testify, Therefore, il is er-
ror for the prosecutor to draw an adverse
inference from a defendant’s failure to
call his or her spouse,

Recent Decisions of the
Supreme Court of the
United States

Brady and its progency do not re-
quire state to preserve evidence ab-
sent bad faith

Arizona v. Youngblood, 57 US W
4013 (November 29, 1988)—Do police
have a constitutional duty o preserve evi-
dence that might exenerate criminal de-
fendants, and must they use state-of-the-
art technology in analyzing evidence?
The Supreme Court, in a six-to-three
decision, said no.

Youngblood was convicted by an Ari-
zona jury of child molestation, sexual as-
sault and kidnapping, The Arizona Court
of Appeals reversed his conviction on the
ground that the state had failed to pre-
serve semen samples from the victim's
body and clothing. The Supreme Court
granted certiorari 10 consider the extent
to which the due process clavse of the
federal Constitution requires the state to
preserve evidentiary material that might
be useful 10 a criminal defendant,

The viclim, a tenyear-ald boy, was
molested and sodomized by a middle-
aged man. After the assault, the boy was
taken to a hospital where a physician
used a swab from a “sexual assault kit”
to collect semen samples from the boy's
rectum, The police also collected the
hoy's clothing, which they failed to re-
frigerate. A police criminologist later per-
formed some tests on the rectal swab and
the hay's clothing, but he was unable to
obtain information about the identity of
the boy's assailant, At trial, expert wit-
nesses testified that the defendant might
have been completely exonerated by
timely performance of lests on properly
preserved semen samples,

Writing for the majority, Chief Justice
Rehnquist said that the due process
clause did not require the stale lo pre-
serve the semen samples, even though
the samples might have been useful 10
the defendant, The Chief justice noted
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that only il the defendant could show
bad faith on the part of the police would
failure to preserve potentially useful evi-
dence constitute a denial of due process,
The Court observed that the failure of the
police to refrigerate the victing's clothing
and to perform tests on the semen sam-
ples could be described, at worst, as neg-
ligence, bul not bad faith on the part of
the police,

Failure to follow mandate of Anders
is per se sixth amendment violation;
Strickland standard does not apply

Penson v. Ohito, 57 US IW 4020 (No-
vember 29, 1988)—Is an indigent defen-
dant denied his right to counsel when his
lawyer refuses to file an appeal on
grounds that it is frivolous and a courl
accepts the attorney’s withdrawal without
requiring a detailed explanation or ap-
pointing another lawyer?

Approximately a quarter of a century
ago, in Douglas v. California, 372 LS.
153 (1963), the Supreme Cour recog-
nized that the Founeenth Amendment
guarantees a criminal defendant the right
to counsel on a fisst appeal, as of right.
Four years later, in Anders v. California,
36 LS. 738 (1967), the Supreme Court
held that a criminal appellant may not
be dented representation on  appeal
based on appointed counsel’s assertion
that he or she is af the opinion that there
is no merit o the appeal,

The Anders opinion, howeser, did rec-
ognize that in some circumstances coun-
sel may withdraw without denying the in-
digent appellant fair representation, pro-
vided that certair safeguards are ob-
served; first, appointed counsel is re-
guired to conduct a “conscientious ex-
amination” of the case. If he or she then
is of the opinion that the case |s wholly
frivolous, counsel may request leave to
withdraw. Second, the request must be
accompanied by a briel relereing 1o any-
thing in the recorc that might arguably
support the appeal. Once the appeliate
court receives this brief, it then must con-
duct a “lull examination” of all of the pro-
ceedings to decide whether the case is
wholly frivolous, Only after this separate
inquiry, and only after the appellate court
fineds no non-irivolous issue for appeal,
may the courl proceed to consider the
appeal on the merits without the assis-
tance ol counsel,
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justice Stevens, writing for the Court,
stated:

“It 1s apparent that the Ohio Court of
Appeals did not follew the Anders pro-
cedures when it granted appellate
counsel's motion to withdraw and that
it committed an even more serous er-
ror when it failed to appaint new coun-
seb after finding that the recond sup-
ported several arguably  meritorious
grounds for reversal of petitiener's con-
viction and maodification of his
sentence”

specifically, Justice Stevens noted that,
first, counsel's motion to withdraw was
not supported with an Anders brief so
that the court was left without an ade-
guate basis for determining that counsel
had performed his duty of carefully
searching the record for arguable error
and was deprived ol assistance In the
court’s own review of the record, Second,
the court should not have acted an the
motion before it made its own examina-
tion of the record to determine whether
counsel's ovaluation of the case was
sound. More signilicantly, the court erred
by failing to appoint new counsel o rep-
rasent the petitioner alter determining
that “the record supported several
arguable claims”

Ordinary traffic stop not custodial
for purposes of Miranda

Pennsylvania v. Bruder, 109 SCt. 205
(October 31, 1988)—Must police inform
suspects of their Miranda rights hefore
conducting roadside sobriety lests? The
Supreme Court, in a seven-to-two deci-
sion, said no,

Richard Wilson
& Associates

Registered
Professional

Court Reporters

17 Mildred Street
Montgomery, Alabama 36104

264-6433

In an unsigned opinion and without
oral argument, the Justices held that a
palice officer in Pennsylvania did not vio-
late the rights of a motorist who was
stopped for questioning and was not in-
itially given the Miranda warnings.

The Justices relied on Berkemer v
MeCarty, 468 U.S. 420 (1984) in ruling
that the driver’s statement 10 the officer
prior to receiving his Miranda wamings
was admissible, In Berkemer, the
Supreme Court concluded that the “non-
coerclve aspect of ordinary traffic stops
prompts us to hold that persons tempo-
ratily detained pursuant to such slops are
not 'in custody’ for the purposes of
Miranda”

The Court reasoned that although the
stop was unquestionably a seizure within
the meaning of the Fourth Amendment,
such traffic stops typically are hrief, un-
like the prolonged station hause interro-
gation, Second, the Court emphasized
that traffic stops commonly occur in the
“public view” in an atmosphere tar less
police-dominated than that surrounding
the kinds of interrogation which were at
issue in Miranda,

Rape shield ruling denies effective
cross-examination

Olden v, Kentucky, W
{Decomber 12, 1988)—Must a Kentucky
man'’s sodomy conviction be overturned
hecause his trial lawyer was prevented
from questioning the alleged victim of
the sexual assault about her living with
another man? The Supreme Court, in an
eight-to-one decision, answered yes,

In an unsigned opinion, the Justices
said that the question could have heen
crucial to the defendant, who contended
that he and the woman had consensual
sex, The defendant sought, on cross-
examination, to prove that the woman
lied about being raped and sodomized
10 maintain her relationship with the
man with whom she was living, The slate
court held that the cross-examination was
properly barred because of its potential
for prejudice. The victim was white and
the man she was living with at the time
of trial was black.

The Justices concluded, "We find it im-
possible to conclude beyord a reason-
able doubt that the restriction on peti-
tioner's right o confrontation  was
harmless” O
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Opinions of the General Counsel

QUESTION:

“1 am writing for an advisory opinien, pursuant to Rule
14 of the Rules of Disciplinary Enforcement, concerning the
ramifications of engaging in civil disobedience. | have three
questions:

1. As ageneral matter, if a lawyer intentionally commits

a trespass on property where abortions are performed
in order lo demonstrate his or her opposition to laws
permitting abortions, and if the lawyer is convicted
of a misdemeanor therefor, either for trespass, resisting
an officer, unlawful assembly, or another offense, is
the lawyer subject te disciplinary action under the
Rules of Disciplinary Enforcement?

2. Under the same general facts outlined in question one,
what would be the result if the lawyer was convicted
of a felony?

3. | propose to participate in a peaceful demonsiration
against abortion in which | may be arrested and con-
victed o a misdemeanor, 1 do not intend to harm
anyone, but merely intend to demonstrate my opposi-
tion 1o laws permitting destruction of unborn children.
If I am convicted, will | be subject to disciplinary ac-
tion under the Rules of Disciplinary Enforcement?”

ANSWER, QUESTIONS ONE AND THREE;

As a general rule a lawyer who commils a criminal act is
always “subject 10" disciplinary action under the Disciplin-
ary Rules of the Code of Professional Responsibility of the
Alabama State Bar. Whether such disciplinary action is taken
depends on a wide variely of factors including, but not limited
to, the nature and egregiousness of the conduct, its reflec-
tion an lithess o practice law, its impact on the administra-
tion of justice and its harm 1o persons and property of others,
We, theretore, cannol speculale on what actlon would be
taken under the circumslances you propose in these
questions,

ANSWER, QUESTION TWO:

Rule 14{(b) of the Rules of Disciplinary Enlorcement pro-
virdles that an attorney canvicted of a felony (other than man-
slaughter), or of a misdemeanor involving maoral turpitude,
shall be subjected to disciplinary action and shall be sus-
pended or disbarred by the action of the Disciplinary Com-
mission. Rule 14 is mandatory, however, the length of a
suspension ls dependent on the clreumstances,

by Robert W, Norris, general counsel

DISCUSSION:

The type of action that you propose, and which may resull
in your arrest and conviction, might well be characterized
as civil disobedience. The Code of Professional Responsibiiity
does not directly address the issue of civil disobedience but
several Disciplinary Rules do speak of an altomey’s obliga-
tion 1o abey the law. Specifically, Disciplinary Rule 2-102
states that a lawyer shall not engage in illegal conduct in-
valving maral turpitude or any other conduct that is pre-
judicial 1o the administration of justice or adversely reflects
on his filness to practice law,

Ethical Consideration 1-5, in illumination of these
Disciplinary Rules, states in pertinent part that a lawyer should
be temperate and dignified and should refrain from all illegal
and marally reprehensible conduct. EC 1-5 goes on 1o state
that, “Because of his pasition in society, even minor viola-
tions of law by a lawyer may tend to lessen public confidence
in the legal profession. Obedience to law exemplifies respect
for law. To lawyers especially, respect for the law should be
maore than a platitude”

W distinguish between conduct designed to establish test
case litigation and civil disobedience, The conventional wis-
dom of the courls and the legal profession has been that a
lawyer may not advise his clienl 1o violale a law or court
order, except in the instance of a test case where there is a
good faith belief that the statute or order may be invalid, At-
torney Grievance Committee v, Kerpelman, 420 A, 2d 940,
958 (1980), cert. denied 450 US. 970 (1981). Similarly, a
lawver may not violate a statute, court arder or rule of bar
discipline unless he has a good faith belief that the law, order
ar rule challenged can be argued to be invalid on constitu-
tional or other legal grounds. Bates v. State Bar of Arizona,
433 US, 350 (0977, Maness v, Meyers, 419 ULS, 449 (1975).
He must, however, be prepared to accept the consequences
of his actlons in the event his challenge does not stand.

Absent such good faith belief a lawyer has no legal right
to violate a statute, courl order or rule simply because he
finds it morally repugnant, Conversely, the citizen-lawyer, as
a respected member of society, working daily with and in
the law, has the high obligation to support and improve the
administration of justice and the legal system. See generally
Cowen, The Lawyer’s Rule in Civil Disobedionce, 47 NC.L.
Rev, 587 (1969),

The abortion issue has been considered by the United
States Supreme Court and appropriate rulings have heen
issued by that Court, 1tis assumed that the “abertion clinic”

96

March 1989




that will be the abject of your protest is
operating within the parameters estab-
lished by the Supreme Court. Given this
assumption it is the view of the General
Counsel and the Disciplinary Commis-
sion thal you have no legal or ethical
right to engage in potentially illegal acts
of civil disobedience of the type de-
scribed by you based simply upon your
conviction that abartion is immoral or
personally offensive to you.

The American Bar Association, in In-
formal Opinion 934, May 7 1966, con-
sidered the request of an attorney who
wished to paricipate in “peaceful picket-
ing” against the Ku Klux Klan where no
violations of statutes or ordinances were
invalved, Conceding that it would not be
unethical for the altorney to march in a
legal picket line, the opinion nonetheless
stated that | . this Committee does not
feel that the attorney serves the best in-
terest of the profession n so dolng” The
Committee then opined that;

“While . . . an attorney does nol
surrender his righls as a citizen by
becoming a member of the legal
profession and has a right to
engage in peaceful picketing so
long as no violation of law is in-
valved, we feel that such action on
his part invites criticism of his pro-
fessional judgment and conduct.
As we pointed out in our Farmal
Opinion 275, lawyers are afficers of
the court and an essential and im-
portant part of the judicial pro-
cesses—being vested with special
privileges and subject to grave re-
sponsibilities and duties in connec-
tion with the administration of
justice. They must zealously guard
these responsibilities and evermore
be mindful of their conduct!” (em-
phasis added)

We adopt this view. n
[RO-88-93]

Dispute
Settlers
Wanted

Arbitration Forums Inc., & non-
profit organization with over
40 years experience in resolv-
ing Insurance related disputes,

is looking for Alabama bar
members with demonstrated
objectivity to serve as arbitra-
tors/mediators for our Accident
Arbitration/Mediation Forum,

As an arbitrator/ mediator,
you will be asked to resolve any
insurance related dispute either
through binding arbitration or
advisory mediation,

For more information call:

(800) 426-8889

ANGWIN, Edward Eugene
3717 Briaroak Circle
Birmingham, AL 15223

AVANS, Donna Lea
191 E. Broad Street
Athens, GA 30601

BOONE, Susan Anne
| PO, Box 3019
Tuscaloosa, Al 35404

CHILDRESS, Barry Kyle
1221 Tahiti Lane
Alabaster, AL 35007

CONLEY, Ralph Michael
5709 7th Avenue S.
Birmingham, AL 35212

DUDECK, Jon Allyn, )r.

5045 Galaxy Way, #102
Huntsville, AL 35816
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Alabama State Bar

DUNNIE, Rebecca St. Pierre
1700 First Alabama Bank Building
Birmingham, AL 15203

GRISHAM, James Rabert
3535 Mountain Creek Road, #1312
Chattanooga, TN 37415

HENDERSON, Diane Haden
PO, Box 158
Glen Allen, AL 35559

JONES, Rose Marie
9877 Westlield Court
Birmingham, AL 35217

KING, Lawrence Tracy
1567 Carter Hill Road, #1021
Montgomery, AL 3a111

LEHMAN, Thomas jeffery
107 Willow Avenue
Marietta, GA 30067

MCLAIN, Deborah Stephanie
205-B DeSales Avenue
Mohile, AL 36607

SELF, Randall Fdward
133-A Trinity Lane
Lebanon, TN 37087

SPRINGER, Curtis Howe, 1]
225 S, Chase Street, Unlt K
Charlotte, NC 28207

WOLLSTEIN, Stephen Kirk

822 Leighton Avenue
Annistan, AL 3520
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The following Law Institute bills have been introduced
in the Legislature and are pending in both houses:

1. Condominium revision—This bill is a major revision
of the 1973 statute on condominiums, 1t is a balanced re-
adjustment of the authority of the developer, the con-
dominium association and the condominium unit owners,
The following is a summary ol the major changes:

Developer—The developer ("declarant” in the act) is
given certain “development” rights which pravide greater
flexibility in development, especially in the “staged” de-
velopment of low-rise condominiums, It also protects the
developer from some types of interference by the asso-
ciation during the construction and marketing phases,

Assoctation—The bill regulates the ransfer of control over
the association from the developer to the public unit buyers,
Associations are required to be incorporated, The bill
strengthens the authority of the associations regarding the
enforcement of fines and assessments owed by unit owners,
which can be loreclosed in the manner of a morlgage and
giving such obligations a limited protection from being cut
off by a foreclosure of a first mortgage on the wnit.

Linit buyers—The imtial public unit buyers are protected
by requiring the developer to disclose many matters which
right atfect the success of the development and the buyer's
obligations. The developer must deliver to the initial buyers
an offering statement containing the condominium docu-
mentation, current rules, caovenants aned financial informa-
tion. There is a seven-day “cooling off” period after the
delivery of the statement before a contract of purchase is
enlorceable. A penalty is provided for a conveyance with-
oul a delivery of the offering stalement, Subsequent buyers
also are protected by reguiring, if a later buyer requests
it, a disclosure of some of the same material by the seller
and the association,

Buyers are protected by permitting the association to
cancel unfavorable long-term management contracts and
recreation leases imposed by the developer on the asso-
ciation while the developer controls it, Unit buyers are pro-
tected from each other by requiring the condominium
declaration 1o state limilalions on use, occupancy, sales
and leasing and set voting limitations on amendments of
the declaration,

Legislative Wrap-up

by Robert L. McCurley, Jr.

The bill clarifies numerous technical matters relative to
realty recordation, legal descriptions, insurance, termina-
tion, apartment conversions and escrow of depasits, among
others,

This draft is the result of a study begun by the institute
In May 19852, Chalring the committee have been Albert
Tully and E.B. Peebles, both of Mobile, with Professor
Gerald Gibbons as the reporter, The bill as pending is
sponsored by Senator Ryan deGraffenried, S.8. 66 and
Representative Jim Campbell, H B, 23,

2. Adoplion—The Alabama Law Institute began their re-
view of the adoption laws at the request of various legisla-
tors, The committee used the American Bar Association's
Maodel State Adoption Act as the basis from which the com-
mittee worked to draft the Alabama Adoption Act, This code
expands and strengthens the current law in Alabama relat-
ing to adoplion, There are several significant improvements
tn the law. The first is to Increase the criminal sanctions
against individuals who atempt to profit from huying and
selling children,

The second improvement is to expand the consent or
relinquishment for adoption provisions. It is felt that the
current statutes do not fulfill constitutional requirements
and consequently may result in potential problems with
children whao are adopled without proper parental consent
or relinguishment,

Rabert . McCurlay, Jr, is the
director of the Alabama Law
Institute al the Umversily of
Alabama. He received his
undergradiuate and faw
degrees from tho Unversity
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Third, confidentality has been modi-
lied to increase the amount of non-
identifying information available to the
adult adoptee while safeguarding the
identity of the natural parents who do not
wish to be identified,

The final significant change is to clarify
the inheritance law regarding adopted
children. This bill will repeal the current
statutes relating to the adoption of
children and will repeal the provision
allowing for adult adoptions for inheri-
tance purposes. Bill Clark of Birmingham
chaired the committee, and Professor
Camille Cook was the reporter. This bill
is sponsored by Senator Charles Langfond
as S8, 34 and Representative Beth
Mariella as H.B. 103,

3, Memorandum of lease—Alabama's
present law reqguires the recordation of
a lease i1 i1 is 10 be enforced for over 20
years, This bill allows for the recording
of a memorandum of lease which will
have the same effect as filing the lease
itself as required in Ala, Code §35-4-6,
This hill is sponsored in the House by
Representative Bill Fuller and is H.B, 126
and in the Senate by Senator Jim Smith
as 5.B. 79,

4, Registration of federal tax liens—
This hill provides for the registration of
federal tax liens and designates a place
of filing for notices of tax liens of the
United States and applies only 1o the fed-
eral tax liens. The hill provides that fed-
eral liens upon real property and certifi-
cates and notices affecting the liens to he
filed in the office of jJudge of probate in
the county in which the real property is
located, Federal liens upon personal
property if the lien applies 1o a corpora-
tion or partnership or a trust will be filed
in the secretary of slate’s office. If the
interest is against the estate of the dece-
dent or in other cases, then the filing will
be in the judge of probate’s office in the
county where the estate s filed or the
person resides, This bill is sponsored by
Senator Earl Hilliard as 5,8, 202 and Rep-
resentative Jim Camphbell as 1H.B, 91,

5. Statutes of non-claims—The United
States Supreme Court has questioned
various laws regarding notice to creditors,
In a recent case in the LLS, District Court
for the Middle Division of Alabama, Ala-
bama's statute of non-claims was de-

The Alabama {awyer

clared unconstitutional, A bill addressing
this issue has been introduced by Senator
Rick Manley as 5.8, 87 and Representa-
tive Bill Slaughter as H.B. 298. The chair-
man of this committee was ET, Brown,
and Professor Tom Jones was the reporter,

6. Fraudulenl transfers act—In the
mid-1800s, the Alabama Legislature
enacted Alp. Code §8-9-6 which tracked
the Statute of Elizabeth, passed by Parlia-
ment in 1570, Since then, courts hawe
broadened the scope of the statute, There
are two kinds of fraud: actual and
constructive,

“Actual fraud” is the mental intention
te defeat the rights of anothet. “Construc-
tive fraud” is legal fraud, regardless of in.
tlent of the debtor. This act follows the
1985 version of the Uniform Fraudulent
Transfers Act adopted by 17 states, It also
will make Alabama compatible with the
bankruptey code,

This bill defines “actual” fraud general-
ly the same as the current Alabama law

by requiring actual intent to defraud,
however, it also identifies a list of factors
the court may consider in determining
intent. The bill further adoresses “con-
structive” fraud, which must include in-
adequate consideration and enumerates
factars for consideration,

The chairperson for this committee is
Richard Ogle, and the reporter is Dean
Nat Hansford, The bill is sponsored by
Senator Frank Ellis as S5.B. 61 and by
Representative Mike Box as H.B. 1150

AUTHORS!

Law Book Publisher secking
one and two volume works,
Submit outline and table of
contents only, to:
Knowles Law Book Pub, Inc,,
1701 W, Euless Blvd., Suite [78
Euless, Texas 76040

The programs ask multiple-choice and
fill-in-the-blank questions, and then com-
pose 1atlored documents i minutes, The
Wills Library (Cat. 4930} prepares sim-
ple and complex wills providing for sepa-
rale dispositions of personal effects

and realiy, cash beqguests. annu-
ities, the granting and exercise
of powers of appointment,
eredit equivalency trusts
with QTIP provistons, mari

tal deduetion trusts, charita-

ble remainder trusts, and
other dispositions. The resid
uary estiale may be divided o
equal or unequal shares with cach
stuire being given o one orf more
beneficianes outright, or In n variely
of trusts, Trusts may be terminated
or partially distributed at specific
ages, or may last for the life of the
beneliciary. Alternate and successor
beneficiaries may be specified. The
program also prepares living will
declarations, powers of atlorney,
famity tree alfidavits, nsset sum
maries, execution checklists, and

The Alabama Wills Library

by Attorneys’ Computer Network

$200

30-day
money back
guarantee of
satisfaction

I
-

other ancillary documents.

Libraries for Inter Vivos Trusts
(4931), House Sules (4934), Condo [
Sales (4931%), Com'l Real Estate
Contracts (4937), OMee Lease Riders

{4918), Store Lease Riders (24%39),
Net Leases (49401, Limited
Partnerships (424¢), Sepa-
ratlon Agreements (4937,

Business Sipdes (4947), and
Shareholders Agreements
{(A94K), nre avallable For
Alabama at $200 each
Updates are Tree the lirst
year, 510 per disk thercalter,
IBM or compatible computers,
Specify 5 14" or 3 1227 disk. Call
Bernice Williams, (RO0) 221.26972
for miormation on these and other
programs for Alabami

Excelsior-Legal, Inc.

62 While St
New York, NY 100]3
(200 2212972
FAX (212)431-51 11
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Bar Briefs

Taylor selected presiding judge

Judge Sam Taylor is the new presiding
judge of the Alabama Court of Criminal
Appeals. Selected by vote of the judges
of the court, he will serve for wo years,
Other judges of the court are john C
Tyson, 1, Johr Patterson and H, Ward
McMillan,

Born in Mobile, Taylor served in Mont-
pomery as a county judge, district judge
and circuit judge before moving to the
court of criminal appeals in 1983,

faylor

He earned degrees in business and law
at the University of Alabama, and a
master of laws degree from New York
University. He oracticed in Birmingham
two years and served as an Army legal
officer for three years, He then returned
10 Alabama, practicing law 11 years in
Monigomery until appointment to the

judiciary in 1975, He was a state repre-
sentative from Montgomery County from
1970 1o 1974,

Taylor is married to the former Emily
Allen Thrasher of Montgomery, and they
have a son in medical school, a son at
the University of Alabama at Birmingham
and a daughter at the University of
Alabama.

Alabama statutes and insurance stat-
utes databases on WESTLAW for first
time

WESTLAW, the computer-assisted legal
research service from West Publishing
Company, now contains both annotated
and unannotated versions of Alabama
statutes, A separate database, containing
insurance statutes from Title 27 of the
Code of Alabama, also has been added
o WESTLAW,

Statutes

Alabama annofated statutes, as set
forth in the Cade of Alabama, contain
the text of a section, as well as statutory
credits, historical notes, annotations and
various types of references, These statutes
are available in the AL-STANN database
on WESTLAW., The unannotated statutes
are contained in the AL-ST database. Stat-
utory credits have been added to the full
Code and appear in each document
along with text of the section. Both an-
notated and unannotated statutes are cur-
rent through laws passed at the 1987 Reg-
ular Session of the Legistature,

Insurance statutes

The new ALIN-ST database contains
documents that relate to insurance
issues, including controversies invalving
life, praperty and casually insurance, an-

nuities and the regulation of the insur-
ance industry, Documents in the data-
base were selected for welevance 1o in-
surance topics and are annotated sec-
tions of Alabama's statutes, Statutes are
current through laws passed at the 1987
Regular Session of the Alabama Legisla-
ture, Coverage Includes Title 27 of the
Cade of Alabama,

For additional information call
1-800-WESTLAW (1-B00-937-8529),

ABA opens LawTech Center

The American Bar Association opened
the ABA LawTech Center in its Chicago
offices December 1. The LawTech Center
is an assisted learning facility, where law-
yers and their staffs can gain hands-on ex-
perience with law office technology sys-
tems and products, such as time account-
ing and billing, word pmcessing, litiga-
tion support, docket and real property
systems, scanners and CD-ROM, as well
as the ABAS own LAWIlink and ABA/net
systems.

The LawTech Center is physically sim-
ilar to a language laboratory. Users work
at individual carrels equipped with a
computer or terminal and the system
they wish to try, Complete instructional
materials are available for each system,
and techpical support is available as
needed from experts on duty at the Law-
Tech Center and Irom  participating
vendors via telephone,

Appointments are requested 1o ensure
that every visitor receives personal
attention while at the center. Appoint-
ments can be made by calling the Law-
Tech Center at (312)988-LINK, Use of the
LawTech Center is free 1o ABA members;
non-members will be charged a modest
fee.
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Remarks of Chief Justice Sonny
Hornsby
Supreme Court of Alabama
Investiture Ceremony
Mantgomery Civic Center
January 16, 1989

Governor Hunt, Lt, Governor Folsom,
Speaker Clark, Mr, Chiel Justice Torbert,
members of the judiciary and bar,
distinguished ladies and gentlemen; |
thank vou for being here today,

Tradition

Alabama has a long and proud
traclition of judges, associate justices and
chiet justices who were and are
outstanding jurists, fair and impartial in
their decisions and totally dedicated to
the rule of law and the betterment of our
state, [t is an honor for me to join the
ranks of such outstanding men and
women,

Fortunate

As | look around the room today, | am
reminded of how very fortunate | am.
The Lord has blessed me abundantly, |
am fortunate to have a family and friends
without whose dedicated and steadfast
support | would not be here today.

I am fortunate in that the people of Ala-
bama have afforded me the opportunity
16 serwe as your chief justice—and in do-
ing so, have allowed me 1o realize one
of my life-lang ambitions—that of com-
pleting my professional career in public
service,

The supreme court

The eight associate justices on the Su-
preme Court of Alabama are recognized
as being strong individuals. They are
thoroughly honest, fair and impartial, |
lock forward to collegiality on the court,
| respect and hold in the highest esteem
and regard the associate justices of Ala-
bama’s highest court: Hugh Maddox, Red
Jones, Reneau Almon, Janie Shores, Os-
car Adams, Gorman Houston, Henry
Steagall and Mark Kenpedy, | am also
very excited aboul working with my
triends on the court of criminal appeals
and the court of civil appeals. | congralu-
late Mark Kennedy and Bill Robertson on
this special day.

Former chief justices

Former Chief Justice Howsll Hetlin is
the father of the modern courl system in
Alabama, He persuaded the Legislature
to propose and the people of Alabama
to adopt a new Constitution tor the ju-
dicial branch, Chiet Justice Torbert has
implemented provisions of that Constitu-
tional change over the past 12 years, |
salute former Chief Justices Heflin and
Torbert for the outstanding work that they
have done,

Improved juvenile justice system

| believe that we must improve the
juvenile justice system, | further believe
that the recommendations developed by
the Prison Review Task Force on early in-
lervention/prevention programs provide
the best current thinking on this subject.
Based upon the successful work of the
Prison Review Task Force, the Alabama
judicial Study Commission has directed
that a simifar comprehensive study be
made of the juvenile justice system,
Within 30 days, | will appoint a Commis-
sion on Juvenile Justice to conduct this
reseafch and study. | will be asking the
commission to submit lts report ta the
Alabama Judicial Study Commission
when it meets in November 1989, | an-
ticipate our first juvenile justice improve-
ment legislation will be ready for submis-
sion al the 1990 session of the Alabama
Legislature, | am firmly convinced that a
first-class juvenile justice system can save
wrecked lives, turn would-be young
criminals into worthwhile working citi-
zens, reduce congestion in our juvenile
and adult criminal counts and relieve
aver-crowding in our prison system, | be-
lieve we can save the taxpayers millions
of dollars by the use of effective early in-
tenention/prevention programs and alter-
nalive sentencing programs.

Case flow management

Coun delay can be prevented, where
it exists, it can be reduced, 1 am proud
to report to you that, for the maost par,
Alabama does not suffer from excessive
litigation delay, However, it is something
that must be monitored continuously 1o
assure that all cases are processed
promptly for the benefit of the citizens

who are the true consumers of court ser-
vices, There is a growing awareness by
the bench, bar and public that litigation
frequently takes too long and costs too
much. Justice delayed truly 15 justice
denied. People have a right to a timely
resolution of their disputes by judges
commifted 1o the proposition that
prompt disposition is a fundamental at-
tribute of justice. However, we must
temper our desire for speed with a recog-
nition that justice is our polestar; in the
words of Justice Felix Frankfurter, “Mere
speed is not a test of justice. Deliberate
speed is. Deliberate speed takes time, But
it is time well spent” Therelore, while |
am proud of the job we are doing now,
| will actively seek ways to do it even bet-
ter, We cannot stand still.

Cooperation

I believe the three independent
branches of government must commiini-
cate, accommaodate and cooperate 1o ful-
fill their Constitutional duties to each
other and to the people. Our Constitu-
tion is rooted in the will of the people.
Empleving the doctrine of judicial re-
view, the courts historically have been
the interpreters of the Constitution and
the protectors of the sovereign will of the
people, Courts, in each individual case,
must strive 1o interpret wisely and fairly,

New judicial building

A new judicial building was the goal
of the late Chiel lustice |, Ed Livingsion,
former Chief Justice Howell Hellin and
Chiel Justice C.C. Torbert. Because of
Chief Justice Torbert's tireless efforts, it
now appears that a new judicial building
is going 1o be a reality durlng my term
of office, It will take about a year Lo get
the design and plans for the building
completed and approximately two 1o
three more years to construct the build-
ing. Because we are utilizing the best
consultants in the country, this judicial
building should be one of the most ad-
vanced state-of-the-art appellate court
buildings in the country, and should
serve the state well for the next 50 to 100
vears, It will house, under one roof, all
three appellate courts, all operations of
the Administrativee Office of Courts and
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the state law library. The court system s
presently renting commercial space all
over Montgomery, With its increased ef-
fectiveness and efficiency, the new ju-
dicial building should be very cost-
effective,

The law

| believe in the rule of law, The law is
the servant of the people. But for the rule
of law, there would be no individual
rights, freedams or protections—justice
would be defined by economic station,
political influence, military might and
birthright. It Is the rule of law that pro-
tects us all, The law makes us all equal
.+« tich and poor, young and old, black
and white . .. we are all equal in the
eyes of the law, The law must reflect a
halanced respect for the competing in-
terests in our sociely. The law has an
equal respect for all parties to a dispute.
The rule of law is a servant of all the peo-
ple and i1s object is the equal and exact
justice for all parties.

I promise to continue to school myself
in the scholarship of the law, and | prom-
ise 10 exercise the discipline that is re-
quired to be the best and fairest chief
justice | can possibly be,

Conclusion

Over the last two decades, we have
made great strides in iImproving judicial
services in Alabama. Much, however, re-
mains o be done. With your support,
with your prayers and with the help of
God, we can meel the challenges of the
future and insure that the people of our
great state continue to receive quality
judicial services in a timely manner.

Hornsby becomes Alabama’s 26th
chief justice; Kennedy assumes su-
preme court seat; Robertson joins
court of civil appeals

Tallassee lawver EC. Hornshy became
Alabama's 26th chief justice, Circuit
Judge Mark Kennedy joins the state su-
preme court as an associate justice and
District Judge Bill Robertson moved to
the court of civil appeals In January in-
vestiture ceremonies in Montgomery,

Hornshy, a native of Tallassee, has prac-
ticed law for 28 years. He has served as
president of the state bar, the Eimore
County Bar and the Alabama Trtal Law-

lorbert congratulates Chief  Justice
Hornsby at recent investiture.

Rabertson

vers Association, He has served as a state
senator, assistant commissioner ol insur-
ance and as city judge and city attorney
for Tallassee,

Hornshy succeeds CC. Torbert, Jr., as
chief justice. Torbert served as chief
justice for 12 years and did not seek re-
election in 1988,

Kennedy has served as a district judge
and a circuit judge in Montgomery. He

sicceeds Associate Justice Sam Beatty,
who retired.

Robertson, a district judge in Talladega
County for six years, weplaced retiring
Judge Robert Bradley on the court of civil
appeals,

Taylor, Holmes are new presiding
judges of two appeals courts

The state's two appeals courts have
new presiding judges,

Juclge Sam Taylor has become the pre-
siding judge of the court of criminal ap-
peals, He served as a district and circuit
judge in Montgomery before joining the
appellate court in 1983,

Judge Richard Holmes is the new pre-
siding judge of the coun of civil appeals,
He is the senior member of that court,
serving since 1972,

Justices Maddox, Adams, Steagall,
Judge Bowen begin new appellate
terms

Associate Justices of the Supreme
Courl Hugh Maddox, Oscar Adams, Jr,
and Henry Steagall, along with Judge
William Bowen, Jr, of the court of
criminal appeals, have begun new six
year terms in office.

Forty-nine new Irial judges, circuil
clerks assumed office in recent
months

Circuit Judges

10th judicial Circuit (lefferson)
Place 7 Mike McCormick
Place 11 Bill Wynn
Place 18 Sandra Ross

Ith Judicial Circuit (Lauderdale)
Place 2 Don Patterson

15th Judicial Circuit (Montgomery)
Place 6 Mark Montiel

18th Judicial Circuit (Clay, Coosa, Shelby)
Place 3 Al Crowson

19th Judicial Circuit (Autauga, Elmore,

Chilton)
Place 2 Steve Drinkard

20th Judicial Circuit (Henry, Housten)
Place 3 Denny L. Holloway

22nd Judicial Circuil {Covington)
Place 1 Jerry E. Stokes

23rd Judicial Circuit (Madison)
Place 1 Joe Battle

27th Judicial Circuit (Marshall)
Place 1 Willtam C. Gullahorn, &
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28th Judicial Circuit (Baldwin)
Place 2 James H. Reid

30th Judicial Circuit (Blount, $t. Clair)
Place 1 Roben E. Austin

35th Judicial Circuit (Conecuh, Monroe)
Samuel H, Welch

36th Juchictal Circuit (Lawrence)
Philip Relch

District Judges

Baldwin
Place 1 lyn Stewart
Place 2 Pamela Baschab
Bessemer
tart Carter
Barbour
Tommy Gaither
Blount
John Dobson
Butler

Cleve Poole
Calhoun

Place 2 Gus Colvin
DeKalb

Lee C. Traylor
Fayelle

Terry L. Clary

Franklin

Ben Richey
Houston

(to be appointed)
jefferson

Place 3 Elise Barclay

Clarke

Wayne Brunson
Covinglon

Roger Powell
Greene

Johnnie Knoll

Place 6 Roberl G. Cahill Hale

Lamar Betty Gayle Pate
Ed Gosa Limestone

Monroe Charles Page
fohn Causey Marion

Randolph James QOdis Garrard
Pat Whaley Mobile

Talladega
Place 1
Place 2

Walker
{to be appointed)

Circuit Clerks
Baldwin

Jackie Calhoun
Blount

Mike Criswell
Cherokee

Carolyn Smith
Chilton

Mike Smith

Susan Wilson

Gearge N, 5ims Perry
{to be appointed)

Mary Moore
Pike

Brenda Peacock
Randolph

Kim Benefield
Shelby

Dan Reeves
st. Clair

Jean Browning
Tallapoosa

Frank Lucas
Winsion

WE. Bailey

* FREE CONSULTATION

YOUR MATERIALS GRATIS

HEALTH CARE AUDITORS, INC,

CONBULTATIVE EXPERTS
TO THE MEDICAL-LEGAL COMMUMNITY

— MEDICAL MALPRACTICE EXPERTS —
ALABAMA — GEDRGIA - FLDRIDA

« AN EVALUATION TEAM WILL PREVIEW

« SIGNEQ WRITTEN OPINIONS
* ALL PHYSICIANS ACTIVELY PRACTICING

« FINANCIAL ASSISTANCE

CALL HCAI

F.O. BOX 22007

« STATEWIDE IME'S IN ALABAMA,
« COLLECT CALLS GLADLY ACCEPTED

813-579-8054

8T PETERBBURG, FL 33742
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TARGET AUGTION
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® Real Estate Broker ® Estate Settlement

e Auctioneer ® Liquidation
® Licensed ® Bonded

1-425-5454
1-800-476-3939
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MCLE News

by Keith B. Norman
Director of Programs,
Alabama State Bar

The Mandatory MCLE Commission
held its October 7, 1988, meeting at the
state bar headquarters in Monlgomery, Al
this meeting the Commission:

1. Granted a partial waiver of the 1988
CLE reguirements for an attorney leaving
the practice of law to enter the seminary;

2. Waived, on a one-time basis, the
evaluation requirement for an approved
sponsor who failed 1o distribute evalua-
lion questionnaires lo program  partl-
cipants;

3. Approved a mixed-audience seminal
on hospital law Tor 10.3 CLE credits of
fered by an approved sponsor;

4, Approved three topics of a mixed-
audience seminar on nursing home law
offered by an approved sponsor for a total
of 2.5 CLE credits;

5. Approved for 158 CLE credits a com-
parative law seminar on admiralty con-
ductled In London;

6. Declined to approve for credit a
seminar sponsored by the 15th judicial
circuit offered 1o law clerks and em-
ployees of the circuit clerk’s office be-
cause the program was designed pri-
marily for nonlawyers and did not meal
the requirements of Regulation 4,1,2;

7. Declined to approve for credit a pro-
gram sponsored by the LS. Department
ol Justice concerning attorney manage-
menl because it did nol meet the re-
quirements of Regulation 4.1.2;

B. Approved for 65 CLE credits a
seminat on estate planning and taxation
with a specific admonition to the spon-
sor not to advertise a program as having
heen approved for CLE credit in Alabama
without first obtaining the Commission's
approval of the program;

9, Declined to approve lor credit a pro-
gram dealing with moders economics
tor the legal profession because it failed
to meel the requiremenits of Regulation
4.13%;

10, Declined to approve for credit a
serinar until the sponsor submitted a
complete set of materials for the Com-
MIssion's review;

1. Approved for partial credit three
segments of a corporation’s In-house
seminar which the commission deter-
mined to be in compliance with Regula-
hion 4.1.6;

12. Approved for six CLE credits an ac-
counting course designed exclusively for
lawyers;

13, Declined to approve sponsor status
to the Etowah County Law Library
because it offers only two CLE programs

a year,

On December 2, 1988, the MCLE
Cemmission held its meeting at the Wyn-
frey Hotel in Birmingham. At this
meating the Commission:

1. Approved wo alloreys’ request for
a partial waiver of 1988 CLE require-
ments due 1o health reasons;

2, Declined 10 approve the state com-
missioner of revenue’s request for an ex-
emption from CLE requirements during
the remaining portion of his official term,
but waived the 1988 CLE requirements
conditioned upon his purchase of a
spectal membership;

3. On appeal by the sponsor, reversed
the directer's original decision denying
accreditation for a program where the
sponsor failed 1o distribute materials at
the time of the activity, conditioned on
the sponsor’s providing the director with
a copy of the published compilation of
program speeches furnished to parici-
pants subsequent to the program;

4. On appeal by the sponsor, reconsi-
dered its previous decision granting only
partial credit and approved for full credit
a corporation’s in-house seminar, condi-
tioned on the sponsor's future seminar
materials fully complying with Regula-
tion 4.1.6.

5. On appeal by the sponsors, recon-
sidered its previous decision declining to
grant three different sponsors approved
sponsor status for 1989 and instructed
the director o inform each spansor that
the Commission musl be notified of all
programs in advance, as well as the name
and address of each organization's con-
tact person.

(205) 591-7346

GASTON NICHOLS
PROFESSIONAL AUDIO SERVICES

EXPERT WITNESS
CONSULTANT

TAPES ANALYZED - INTELLIGIBILITY ENHANCED
NOISE MEASUREMENTS AND ANALYSES

The cover of the January 1989 issue of
The Alabama Lawyer should have read
“Jury Argument—Are There Any Boun-
daries on Fair Comment?”’

CORRECTION:
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1989 Approved Continuing Legal

Education Sponsors

Accredited law schools (ABA, AALS)

Administrative Office of Courts—
Alabama judicial College

Alabama Bar Instilute for Continuing
Legal Educatior

Alabama Consartium of Legal Services

Programs

Alabama Criminal Defense Lawyers
Association

Alabama Defense Lawyers Association

Alabama District Attorneys
Association

Alabama Lawyers Association

Alabama State Bar and bar seclions

Alabama Trial Lawyers Association

American Bar Association and bar
sectlons

American College of Trial Lawyers

American Law Institute<sAmerican Bar
Associalion, Commiltee on Conti-
nuing Professional Education

Association of Trial Lawyers of
America

Atlanta Bar Association

Bar associations of the sister states,
the District of Columbia, Puerto
Rico and the trust territories

Birmingham Bar Association

Commercial Law league Fund for
Public Education

Continuing Legal Education Satellite
Network

Cumberland Institute for Continuing
Legal Education

Defense Research Institute

Federal Bar Association, Montgomery
Chapter

Federal Bar Association, North
Alabama Chapter

Federal Energy Bar Association

Huntsville-Madison County Bar
Association

Institules on Bankruptey Law

International Association of Defense
Counsel

Legal sections, agency programs—U.S,
and state governments

Library of Congress—Congressional
Research Service

Mobile Bar Association

Montgomery County Bar Association

Montgomery County Trial Lawyers
Assaciation

Morgan County Bar Young Lawyers
Section

Nashville Bar Association

National Association of Attorneys
Ceneral

National Association of Bond Lawyors

National Association of Railroad Trial
Counsel

National Bar Association

National College of District Attorneys

National College of Juvenile Justice

National Health Lawyers Association

National Institute of Municipal Law
Officers

National Institute for Tral Advocacy

National Judicial College

Naticnal Legal Aid and Delenders
Association

National Qrganization of Social
Security Claimants’ Representatives

Mational Rural Electric Cooperative
Association, Legal Division

Patent Resources Group, Inc.

Practising Law Institute

Southwestern Legal Foundation

Iransportation Lawyers Assaciation

Tuscaloosa County Bar Association

Tuscaloosa Trial Lawyers Association

Dr. Michael S. Morse
(205) 887-1817

AUBURN

Expert Witness Services

Electric Shock « Automotive/A viation/Marine
Electronics « Medical Device Fallure «

Computer Systems » Microwave Hazards »
Biomedical Systems +Human-Machine Interface »
General Engineering + Human and Soclal Sciences

(205) 887-1814
237 Payne Street, Auburn, AL, 3683 « Expert Resumes Welcome

Dr. Thaddeus A. Roppel
(205) 826-6610

THE UNIVERSITY OF MISSISSIPPI
INTERNATIONAL
STUDIES PROGRAMS

ANNOUNCES THREE
1989 SUMMER STUDIES PROGRAMS
FOR LAWYERS AND JUDGES

CAMBRIDGE UNIVERSI’I"].’
CAMBRIDGE, ENGLAND

International Law
July 815, 1989
and
Anglo-American Jurisprudence
July 15.22, 1989

TRlNl’lY COLLEGE
UNIVERSITY OF DUBLIN
DUBLIN, IRELAND

International Law
June 13-23, 1989

For move information on these programi and CLE credin,
[levse coniaet

INTERNATIONAL STUDIES PROGRAMS
E. F. Yerby Conference Center
P, Q. Box 879
University, MS 38677-(879
(601) 232.7282
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Memorials

Loma Briley Beaty—Fort Payne
Admitted; 1953
Died: September 25, 1988

lay B. Blackhurn—Bay Minette
Admitted: 1928
Died: February 5, 1989

Nace R. Cohen—Montgomery
Admitted: 1973
Died: December 23, 1988

Albert Sidney Gaston—Maobhile
Admitted; 1936
Died: December 10, 1988

Edwin Lee Goodhue—Gadsden
Admitted: 1914
Died: August 21, 1988

Robert McClellan Hill—Florence
Admittec: 1929
Died: January 6, 1984

These notices are published immedi-
ately after reports of death are received.,
Biographical information not appearing
in this issue will be published at a later
date if information Is accessible. We ask
you to promptly report the death of an
Alabama altorney to the Alabama State
Bar, and we would appreciate your assist-
ance in providing bicgraphical informa-
tion for The Alabama Lawyer,

ALBERT 5 GASTON

Mobile attorney Albert S, Gaston died
December 10, 1988, al the age of 74,

Gaston was born Qctober 29, 1914, in
Mobile, where he attended public
schools, After graduating from Murphy
High School in 1931, he read law with
the firm of Dozier & Gray for three years,
He then attended Cumberland Law
Schaol in Lebanon, Tennessee, where he
earned his law degree in one year and
then was admitted to the Alabama State
Bar in 1936.

He practiced law with the federal gov-
crmment in Washington, D.C., for seven
years as principal construction attorney
for the Federal Public Housing Authori-
ty, While in Washington, Gaston also
earned an L.L.M. degree from Catholi
University of America. He returned 1o
Maobile in 1946 ta enter private practice.

A general practiloner who believed
that a call to the bar was a call to service,
he handled all types of cases, civil and
criminal, jury and non-jury, in all state
and federal courts, For the past 25 years,
he specialized in the field of bankrupt-
cy and debtor reliel where he was recog-
nized by his peers as an expert who was
always helpful to younger lawyers, as well
as to his many clients,

He is survived by Sarah Frances Shafer
Gaston of Mobile, to whom he was mar-
ried in 1940. He is also survived by his
sister, Mary Gaston Craighead; two sons,
Albert 5, Caston, Jr., a veterinarian, and
fan F. Gaston, a lawyer with whom he
practiced for 21 years; and four grand-
children, all of Mobile,

Gaston was a member of Toastmasters
{nternational in which he held numerous
offices and was winner of many competi-
tions, being most renowned for his abil-
ities as an extemporaneous speaker. In
addition, he was a long-time active mem-
her of Christ Episcopal Church where he
served as a lay reader, He will be missed,
but fondly remembered, by his family,
friends and brother lawyers,

—lan k. Gaston,
Mobile, Alabama

WYMAN O, GILMORE

Whereas, Wyman O, Gilmore was
barn in Silas, Alabama, September 4,
1926, and died in Grove Hill, Alabama,
Cctober 3, 1988; and,

Whereas, members of the Camden Bar,
afficers of the Circuit Court of Wilcox
County, and his frlends and colleagues
desire 1o remember his name and recogp-
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nize his contributions 1o the legal pro-
fession and to the courts in which he
practiced law, and to those people he
represented and helped during his 38
years of law practice;

Naw, therefore, be it known, that Wy-
man O, Gilmore graduated from South-
ern Choctaw High School in 1944 that
he served in the Lnited States Army in
Europe during World War 11; and that
alfter his service in the army, he graduated
from the University of Alabama School
of Law February 3, 1951, and was admit-
ted to practice law February 16, 1951,

The day after law school graduation,
he went to work in the Joe Thompson
law firm in Butler, Choctaw County, Ala-
bama; he left this firm in 1953 to run lor
circult solichtor (now distnct attorney) of
the Flrst Judicial Circuit of Alabama,
which was composed of Choctaw, Clarke
and Washington counties, He served in
this position for 1en years; during this ser-
vice, he attended short courses atl the
University of Chicago and New York
University to help him develop his poten-
tial in prosecuting cases, In January 1965,
he resigned the position of circuit
solicltor 1o join the firm of Watrous Gar-
rett 1n Grove Hill, Clarke County, Ala-
bama; in November 1967 he left this firm
to establish his own law office in Grove
Hill, Alabama,

Wyman grew up during the depression
of the varly '305; a few years ago, he was
quoted In the Mohile Press Register as
saying, “We had plenty to eat and little
to weat, and we worked most of the
lime” He grew up on the farm, and when
he was 13 years old he went from the
farm into outside work, and worked in
the shipyards when he was 15 and 16
years ald, This work athitude carried over
into his law practice, where it was known
that he would work fram about & a.m.
until nightfall or after preparing for his
Cases,

Born to Wyman and his wile, Vivian,
were three children, Wylynn, Wyman, Jr.,
and Frederick Parsons, Wylynn Gilmore
Phillippi joined his lirm in the fall of
1979, and his son, Wyman O, Gilmaore,
Ir., (GiD, joined his firm in the fall of
1983, His two children’s joining his tirm
was one of the highlights of his life, and

other highlights were his being elected
to the American Board of Trial Advocates
in 1985, and In 1986 the recognition
given by his peers as one of the best
lawyers in the nation in criminal defense.
Wyman saicl many times, “I have never
known anything but wotk” and it showed
in his handling of his cases, Although
Wyman was a hard worker, his recreation
was developing prime hunting and fish-
ing areas, and he devoled some of his
weekends to hunting and fishing, and his
family, friends and his cattle farm,
Wyman said, “Each case is a chal-
lenge” and “each person deserves the
best you've got” Wyman gave each case
all he had, He took cases for the weak,
for the strong, for the small and large,
They each got “the best he had” He will
be remembered for many, many years.
When people got into trouble, many of
them would head for Wyman Gilmore.,
His reputation will never quil,
—L.Y. Sadier, Jr.
Camden, Alabama

EDWIN LEE GOODHUE

The Board of Directors of The Liniver
sity of Alabama Law Sckool Foundation
recently adopted by resolution  the
following tribute to the memory of Ed-
win Lee Goodhue, former Gadsden al-
tormey, admitted 1o the Alabama State Bar
in 1914 as a graduate of The University

of Alabama School of Law, and at the
time of his death August 21, 1388, the law
school’s oldest living alumntis:

Edwin Lee Goodhue was born in Gads-
den, Alabama, December 17, 1892, the
son of Amos E, and Carrle Lee (Ross)
Goodhue, and a descendant of Sir Wil-
llam  Marris, who was knighted at
Whitehall, July 23, 1603 He was
educated in the public schools of
Gadsden and attended The University of
Alabama, receiving a bachelor of arts
degree in 1912 and an LL.B. degree in
1914, While at the University, he was
husiness manager of the 1912 Corolla,
assistant business manager of the 191
Crimson White, secretary of the YMCA.
cabinet, on the honar rol] his senior year,
patticipated in class and varsity basket-
ball, and was a member of Key-lce, Alpha
Sigma Delta and the Phi Delta Theta so-
cial fraternity,

He was admitted to the Alabama State
Bar in 1914 and began practicing in
Gadsden with his father, his uncle,
Augustus B, Brindley {class of 1902), and
Hugh W, White, later a member of the
State Public Service Commission, in the
firm of Goodhue, Brindley & White, This
firm was lounded by his tather in 1886
when he commenced practice in Gads-
den, and had included ).E, Blackwood,
who became circuit judge in 1914, The
name of the firm subsequently became
Goodhue & Goodhue until the death of
AE. Goodhue in 1923, when Edwin L.
Goodhue was joined by fohn A, Lusk, I
{class of 1913), as partners in the firm of
Goodhue & Lusk. They practiced
iogether until 1943 when Goodhue, who
had served during World War [l as a
liewtenant in the Chemical Warfare Ser-
vice, entered World War Il as a $1-per-
year civilian at Tyndall Air Force Base,
Panama City, Florida.

He was married in 1943 to the former
Julia Tarpley of Gadsden, who had served
as a legal secretary to AE. Goodhue,
After the war, he remained in Panama
City, engaging in varied business interests
including ice and ice cream plants in
Misslssippi and Alabama. In 1951, lthey
maovexd 1o Daytona Beach, Florida, where
he lived in semi-retirement, limiting his
business activities to his personal in-
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vestments. He died there August 21,
19484, at the age of 95, The Goodhues
maintained their ties and interests in
Gadsden and have been noted for their
generosity, particularly to the First Bap-
tist Church, which has its Family Life
Center named in honor of Mr. Goodhue,

In his more than 28 years of active
practice of law in Gadsden, Goodhue ex-
panded the practice begun by his father
with clients which included The First Na-
tional Bank of Gadsden; ACG.S. Railroad:
Nashville, Chattanooga & St Louis
Railroad; and Hartford, Aetna and other
insurance campanies,

julius S, Swann, Sr. (class of 1930, a
colleague at the Gadsden Bar and later
a member of his firm, remembers him as
an intelligent, delightful and honorable
pentleman as well as a forceful and able
attormey whose astute business judgment
always served the best interest of his
clients in a highly professional manner.
Swann said that his wide contacts con-
tributed in a substantial manner to the
husiness and industrial development of
Gadsden during the years of its most
rapid growth,

The law firm which Goodhue served
so ably later hecame Lusk, Swann &
Burns, then Lusk, Swann, Burns &
Stivender, and in 1977, merged with the
firm of Inzer, Sullle & Inzer to form the
present tlirm ol Inzer, Sullle, Swann &
Stivender. This combined firm, tracing is
lineage 10 Amos Goodhue's first practice
in 1886, celebrated its 100th anni-
versary in 1986,

ROBERT MCCLELLAN HILI

Mare than 30 years of what many of
his friends and associates call an “era that
can never be repeated” ended Friday, Jan-
uary 6, 1989, when retired Lauderdale
County Circuit Jucge Robert McClellan
Hill, 84, died.

He began his legal career in Florence
in 1929, He was judge ol the Lauderdale
County Law and Equity Court for five
years prior to his appointment to the
State Pardon and Parale Board, at the
time of the creation of a new system in
Alabama, including the inauguration of
adult probation,

He served two and one-hall years in
the Army in the Allied Milltary Govern-
ment in laly during World War ! and
was awarded the Bronze Star for out-
standing military service, In 1982 the
University of Alabama Press published
his military memaoirs, under the ntle “In
the Wake of War”

ludge Hill was elected circuit judge in
1946, at a time when the judicial circuit
covered Lauderdale, Colbert and Franklin
counties, During his career as a circuil
judge, he served on the National Advis-
ory Council of Judges and was an elecled
member of the American Academy of Ju-
dicial Education, He became semi-re-
tired in January 1977, continuing his ser-
vice to the judicial system by assignment
of cases and writng decisions tor the
court of criminal appeals.

Please Help Us...

He senved as president of the Alabama
Assaciation of Circuit Judges and was
awarded the Certificate of Distinguished
Public Service by the University of Ala-
bama School of Law.

Hle was a faithful member of the First
Uinited Methodist Church of Florence,
singing In the choir for many years and
serving on the board of stewards.

Judge Hill exemplified the attributes of
a judge, to hear courleously, to consider
soberly, to answer wisely and to decide
impartially. His life leaves a rich heritage
and legacy for the legal profession,

He is survived by his wile, Elizabeth
Craig Hill; his sons, Robert McCletlan
Hill, Jr., and William Fitzgerald Hill; and
three grandchildren and one great-grand-
child.

—Robert McClellan Hill, Jr,
Florence, Alabama

We have no way of knowing when ane of our membership is deceased unless we are notified. Do not wait
for someone else 1o do it; if you know of the death of one of our members, please let us know.
Memorial information must be in writing with name, return address and telephone number,
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Disciplinary Repor

Disbarment

® Huntsville lawyver Warren E, Mason, Jr., bas been or-
dered disbarred by the supreme court, effective January 20,
19849, The disharment order was based upon findings by the
Disciplinary Board that Mason had violated various provisions
of the Cade of Professional Responsibility, by neglecting a legal
matter entrusted to him, by misappropriating chent funds and
by failing to deliver to a client all of the papers in his posses-
sion 1o which the client was entitled. [ASB Nos, 87210 and
87.756]

Suspensions

® Birmingham lawyer Samuel H. Sanders, 11, a/k/a
Shmuel Sanders, was suspended from the practice of law for
a period of three years, effective February 20, 1989, by order
of the Supreme Court of Alabama. By failing to file any answer
to formal disciplinary charges that were pending against him,
Sanders admitted that he willfully neglected legal matters en-
trusted to him, that he failed to seek the lawful abjectives of
his clients, that he failed 10 carry out contracts of employment
entered into with clients for professional services, that he pre-
judiced or damaged his clients during the course of the pro-
fessional relationsh p, and that he engaged in illegal conduct
invelving moral wrpitude, dishonesty, fraud, deceit, misrepre-
sentation or willlul misconduct, [ASB Nos, 87161 and 87-352)

& On jJanuary 5, 1989, Birmingham attorney Mark Andrew
Duncan was suspended from the practice of law by an order
of the Supreme Court of the State of Alabama, effective
December 15, 1988, for failure to comply with the Mandatory
Continuing Legal Education recquirements of the Alabama State
Bar. |[CLE 88-14]

Public Censure

® On December 2, 1988, Auburn lawyer Jack F, Saint was
censured for conduct that adversely reflects en his fitness 1o
practice law, [n violation of the Code of Professional Responsi-
hitity, Saint completely ignored repeated requests from the bar
that he respond to a former client’s complaint that he failed
to deliver to the client certain legal documents in his posses-
sion that belonged to the client and that the ¢llent had re-
quested, [ASE No, 88-394]

- L ]
Private Reprimands

® On October 7, 1988, a lawyer was privately repri-
manded for conduct adversely reflecting on his fitness to prac-
tice law. The lawyer prepared a second mortgage and promi-
ssory note which was then executed by a client in favor of a
inend of the client’s who was lending the client a sum of money
with which to stop foreclosure proceedings against the client’s
home, The lawyer agreed to hold the second mortgage and

promissory nole in escrow, pending repayment of the loan by
the cliemt to the lender, but subsequently delivered the
documents to the client, prior to the client’s having paid the
loan which they secured. [ASB No, 87.774]

® On October 7, 1988, a lawyer was privately repri-
manded for having engaged in conduct imvolving misrepresen-
tation and conduct adversely reflecting on his fitness to prac-
tice law. The lawyer filed, on bebali of a client, a petition for
wage withholding, alleging that the client’s former spouse was
two months delinguent in making child support payments,
though the circuit court files for the case showed the former
spouse to be current in child support payments, [ASB No,
88-39]

® On December 2, 1988, a lawyer was privately repri-
manded for having willfully neglected o legal matter entrusted
to him, in violation of DR 6-101(A). The lawyer agreed 1o assist
a client in recovering her driver's license, which had been lost
as a result of a motor vehicle accident, He did nothing 1o assist
her tor a period of over five years, and each time she inquired
about the matter, he indicated that he was working on it and
would advise her within two or three days as 1o the status of
the matter. He never did so, and he was uncooperative with
the bar's investigation of the matter. [ASB No. 87-355]

® On December 2, 1988, a lawyer was privately repri-
manded for conduct adversely reflecting on his fitness to prac-
tice law, for willfully neglecting a tegal matter entrusted to him
and for intentional failure 1o seek the lawiul objectives of a
client through reasonably available means, The lawyer entered
into a contingency fee contract with a client to pursue a claim
against a certain business firm, but did not negotiate any set-
tlement of the matter, file any suit on behall of the client or
inform the client that he was withdrawing. The lawyer implied
to the client that he had filed sult by stating that the matter
would come up on the docket eventually and that he would
inform the client when it did, The lawyer allowed the statutory
period of limitation to expire on the client’s claim. [ASB No.
87-512]

® On January 27, 1989, a lawyer was privately reprimancd-
ed for having violated DR 1-102(A)4), DR 9-102(A)2), DR
GI02(B)3, DR 9102(B)4) and DR 1-102(A)6), In the course
of representing a client in a personal injury action, the lawyer
received funds in settlement of the client's claim and com-
mingled said funds of the client with funds of the lawyer. The
lawyer subsequently misappropriated funds belonging 1o the
client 1o the lawyer's own use, and, further, failed o maintain
complete records of the funds of the client coming into the
lawyer's possession. The lawyer also dismissed a panty defen-
dant to the lawsuit without the client’s consent. Being subse-
quently sued by the chient for malpractice, the lawyer negoli-
ated a settlement of that claim with the client which required
that the client agree 1o write a letter to the bar assocation re.
questing that the grievance which the client had filed against
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the lawyer be dismissed. The lawyer was thereby guilty of
dishonesty, fraud, deceit, misrepresentation or willful miscon-
duct, all of which adversely reflected on the lawyer’s fitness
lo practice law. [ASB No. B7-592]

® On January 27, 1989, a lawyer was privately reprimand-
ed for having engaged in conduct adversely reflecting on his
fitness to practice law, having willfully neglected a legal mat-
ter entrusted to him and having intentionally failed 10 seek the
lawful objectives of his clients through reasonably available
means. In undertaking the representation of the clients, the
lawyer received {rom his clients documents regarding a fraud-
ulent transfer of real property which had belonged to the
clients, The lawyer assured the clients he would resolve the
problem, Some six years later, the matter still having been
unresolved, the clients had to retain the services of another
attarney, who repeatedly contacted the lawyer requesting that
the documents and file of the clients be returned to them. The
lawyer promised to return the documents and file of the clients,
but never did. Following the filing of a grievance by the clients
against the lawyer, four consecutive requests for a response
from the lawyer were necessary before a written response was
received from him, [ASB No. 88-142)

® On January 27, 1989, an Alabama allorney received a
private reprimand for vielation of Disciplinary Rules 6-101{A)
and 1102(A)(4). It was determined by the Commission that the
altorney had neglected a legal matter entrusted to him and
had misrepresented the status af the matter 1o his client in an

elfort to conceal his neglect. The Disciplinary Commission
determined thal the attorney should receive a private repri-
mand. [ASB No, 88-371]

® On January 27, 1989, an Alabama attorney received a
private reprimand for violation of Disciplinary Rules 5-105(C)
and 5106, The Disciplinary Commission found that the at-
torney, while representing the plaintiffs in a cause of action
in an Alabama circult court, also undertook to represent a
subrogated insurance carrier, without informing the principal
clients, and entered into a settlement of the cause of action
without the consent of all parties. The attorney also deducted,
without the consent of all parties, a contingency fee from the
subrogated settlement. The Commission determined that the
attorney undertook multiple representation without proper
disclosure and settled the matter without the knowing con-
sent of all parties regarding the participation of each person
or entity Lo the settlement. [ASB No, 88-180)

® On January 27, 1989, an Alabama lawyer received a pri-
vate reprimand for violation of Disciplinary Rules 1-102(A)(4),
F102(A)6), Z102(A)5) and Z102(A)(7), The Commission found
that the attorney in question maintained personal correspond-
ence with an inmate in the Alabama prison system after having
been requested, for good cause by the prison authorilies, to
discontinue that correspondence, The Commission found that
the attorney used false names and addresses to facilitate his cor-
respondence and engaged in conduct that adversely reflected
on his fitness to praclice law. [ASB No, 87728]

ALTERNATIVE
ALTERNATIVE
ALTERNATIVE

If TRA of 86 reduced or eliminated your IRA deduction,
Compare Mutual Benefit's IRA Alternative

IRA
FEATURES IRA  ALTERNATIVE

Maximum contributions $2.000 Flexible Limits
Tax-Deferred accumulacion Yes Yas
Tax-Free recovery of principal

belare taxation No Yes
Borrawing w/out income taxation

or tax penalty No Yes
Avoidance of 10% penalty tax on

withdrawals prior to age 594 Mo Yes
Income tax-free death banelit Me Yes

; Immediate substantial death benefit Mo Yot

Full cantributions centinue i

disabled No Yes
Tax Refund or equivalent Mayba Yes

For Additional Information Call Kevin Hansel or jerry johnston

205/870-8008
SR The Mutual Benefit Companies

One Independenca Plaza, Suite 416
Birmingham, AL 35209
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FOR SALE

THE LAWBOOK EXCHANGE, LTD,
Buys and sells all major law books—
state and federal—nationwide. For all
your law book needs, (800) 422-6686,
Mastercard, Visa & American Express
accepted,

FOR SALE: Excellent condition: United
States Supreme Court Reports, Volumes
l-current, Amjur Legal Forms 2nd and
Amjur Pleading & Practice Forms (1983
editions): ALR 4th T-current & 3/4 Fed.
Digest  d-current, Phone (205)
6877613 - Deborah,

FOR SALE: United States Code Anno-
tated, current through 1987, excellent
condition, Contact Pat Hughes, P.O.
Box 2627, Anniston, Alabama 36202,
Phone (205) 2370428,

FOR SALE: Used law books, Valumes
425 through 468 & 5S0.2d, 44 volumes,
$20 per volume, Call Peck & Morrow,
(205) 706-4490, or write at 118 West
Dr. Hicks Boulevard, Florence, Ala-
bama 35630,

FOR SALE: Alabama specific software
on compulter disk, Now available in the
following areas of the law: civil proce-
dure, criminal pre-trial motions, inler-
rogatories, corporations, DUIs, prabate
forms, Available in Wordstar, Wordper-
fect, Displaywrite 2&3, Wang PC, Mul-
timate and other word processors upon
request, Available in 5 1/4 DSDD and
3 172 disk formats, Inquiries welcomed.
Visa/MC accepted LAWTECH, PO. Box
59903, Birmingham, Alabama 35259,

FOR SALE: Attarney retiring, has var
ious law books lor sale, Call (205)
2637501 for further information.

FOR SALE: One IBM Mag Card A in
good working condition, $1,000 or best
offer. Call (205) 283-6855 in Tallassee,
Alabama.

FOR SALE/RENT; Catlinburg condo-
minium. Loecated in Gatlinburg Summit
complex on ML Hareison, 55 miles

from downtown Gatlinburg overlooking
Great Smokey Mountains National
Park, near Ober Gatlinburg ski resort,
Accommodales a maximum ol six per-
sons, fully furnished, all-electric with
fireplace and balcory, Sale price;
$65,000 with assumable loan. Rental:
$70 per night with two-night minimum;
stay four nights - fifth night free. Con-
tact john C. Watkins, Ju, 2324 Trenton
Drive, Tuscaloosa, Alabama 35406,
Phone (205) 752-4377,

POSITIONS OFFERED

ATTORNEY JOBS - National and Fed-
eral Legal Employment Report: highly
regarded monthly detailed listing of
hundreds ol attorney and law-related
jobs with LLS, Government, ather pub-
lic/private employers in Washington,
DC., throughout US. and abroad,
$30 - 3 months; $53 - 6 months. Fed-
eral Reporls, 1010 Vermont Ave,, NW,
#408-AB, Washington, D.C. 20005,
Phone (202) 393-3311, Visa/MC,

POSITION AVAILABLE as assistan re-
porter of decisions, Alabama appellate
courts, Requires law degree; interest
and experience in legal writing; strong
background in English grammar; ox.
perience in editing preferred, Requires
strict attention 1o detail Submit appli-
cation letter with resume by April 2,
1989, to George Earl Smith, Reporter
of Decisions, Alabama Appellate
Courts, PO. Box 218, Montgomery,
Alabama 36101, For information,
phone (205) 261-4621.

ASSOCIATE POSITION available at
plaintifls' personal injury firm in
Mohile, Alabama. Salary and benefits
commensurate with experience, Candi-
dates must be admitted 1o the Alabama
State Bar and should have legal ex-
perience. Send letter and résume to
Richard F. Pate, PC., PO, Drawer 1308,
Mobhile, Alabama 36633,

ERISA/EMPLOYEE BENEFITS AT-
TORNEY: New Orleans AV rated firm
seeks attorney with one to three years'

experience in ERISA and employment
law. Excellent academic credentials re-
quired. Recruiting Commitiee, PO,
Box 60118, New Orleans, louisiana
70160.

SERVICES

EXAMINATION OF QUESTIONED
Documents: Handwriting, typewnting
and related examinations, Intemational-
ly cour-qualitied exper witness, Diplo-
male, American Board of Forensic
Document Examiners, Member: Amer-
ican Society of Questioned Document
Examiners, the International Associa-
tion for Identification, the British Foren-
sic Science Society and the National
Assaciation of Criminal Defense Law-
vers, Retired Chief Document Examiner,
USA €] Laboratories, Hans Mayer Gid-
ion, 218 Merrymont Drive, Augusta,
Georgia 30907, Phone (404) 860-4267.

LEGAL RESEARCH HELP: Experienced
attorney, member of Alabama State Bar
since 1977, Access to law school and
state law libraries, Westlaw available,
Prompt deadline service, We do UCC-
searches, $35/hour. Sarah  Kathryn
Farnell, 112 Moore Building Mont-
gomery, Alabama 36104, Phone (205)
2777937, In Jefferson and Shelby coun-
ties, call free: 322-4419, No represen-
tation is made about the quality of the
legal services to be performed or the
expertise of the lawyer performing such
services,

LOAN CLOSING STATEMENTS (com-
puterized on HU.D, form) with dis-
bursement and amortization schedules,
Guaranteed. Same day service, Nom-
inal cost. Free tnal. Kloz and Co., Box
76140, Birmingham, Alabama 35253,
Phone (205) B70-5858,

LEGAL RESEARCH ASSISTANCE: Ex-
perienced attorney with strong research
hackground available 1o supplement
your resources. Prompt, thorough ser-
vice, $25-30/hourn Research Associates,
PO. Box 398, Cullman, Alabama
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35056, (205) 739-2277 or (205)
734-4721. No representation {5 made
about the quality of the legal services
ta be performed or the expertise of the
lawyer performing such services,

COMPUTER CONSULTANT: Objec-
tive, pragmatic advice and expert help
with word processing, billing, networks,
elc. A shortcut to productivity without
mistakes and hassles. | will survey
needs, recommend hardware and soft-
ware, find besi prices, install, custo-
mize, train and support. Bruce R, Glass-
man (O, 1972, member Georgia Slate
Bar). Phone (404) 392-1430.

AUTO INDUSTRY EXPERT; Consulta-
tion and expert testimony provided in
automotive dealed/manutacturer dis-
putas: add-points, relocations, termina-
tions, allocations, economic damages,
ete, Fast service. Able to travel. Anthony
joseph Cataldo, 1, CPA, CMA, MAC,
Phone (602) 688-2734 anytime, or
write 4334 North Radin Avenue, Tuc-
son, Arizona 85705, for brochure,

SAFETY CONSULTANT: 20+ years ex-
perience in industrial safety, industrial
hygiene, workers” compensation ad-
ministration and insurance, training, la-
bor relations—union & non-union-and

all functions of personnel, Expert wit-
ness, research, consultations, investigas
tions, Contact Charles Heaton, 2452
Fresno Drive, Birmingham, Alabama
35216, Phone (205) 974-2821,

VIDEQ PRODUCTION SPECIALIST:
Fourteen years’ experience in all as-
pects of video production, budget pro-
posals and project supervision. Com-
plete production facilities available, in-
cluding computer animation and
graphic support, Fees negotiable and
based on project complexity, Call Barry
Parker, producer/director, in Birming-
ham at (205) 9917251, i

Don’t let your Alabama Lawyers
get worn, torn or thrown away.

Order a binder (or two!) at $10.00 each from:

The Alabama Lawyer
P.O. Box 4156, Montgomery, AL 36101
or call (205) 269-1515

TRUCK ACCIDENTS — TIRE CONSULTING

# Tire Consulting
® Rim/Tire Explosions
® Tralfic Accidant Reconstruction

Truck - Car - Motorcycle - Pedestrian

SMITH-ALSOBROCK & ASSOCIATES
BOBBY D. SMITH, B.S., J.D,, President
Opelika, AL 36803

PO, Box 3064

(205) 7491544
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SMALL FIRM SOFTWARE

FOR DM PC'S AND COMPATIBLES
O se9*
[ $88*

TIME & BiLLING
TRUST ACCOUNTING
INTEQRATED TIME
BILLING & TRUST
Maore Information
*Add §5 Handling

Thesa programs are 8o almple (o oparmie, your lsgal
aischlary will have tham running in less than an hour

o Attorney Software, Inc,
& Saftwire Por Aloreys Wiilien by Afiomen
1801 Australian Ave, 5o.
Suite 101
W, Palm Beach, FL 33409
(407) 686-9060

[1$179"
7] Frew
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Announcing a New Feature to the

C T System of Corporate Protection:

Two-Day Federal Express Delivery

Of Service Of

rocess...

At No Extra Charge!

Faster, More Efficient Delivery of
Process!

No matter what the
answer date—
whether it’s days, or
weeks—process
received by C T will
be automatically
forwarded to C'T wlm-wnlvd companies via two-
day Federal Express® delivery service. Al no addi-
tional cost to you or your client! Many attor neys
and legal assistants have told us that this unique
benefit alone covers the cost of our entire service,

[Of course, we'll continue to provide telephone
notification on short answer dates., .. without
additional charge.|

Automatic Tracking of Every Process
Delivered!

Along with two-day
Federal Express® deliv-
ery, every C T branch
oftice will be hooked up
to the FedEx Powership 2™
Computer System. This
state-of-the-art electronic tracking system will

allow us to quickly trace and monitor any service
on its route to you...right in our own office!

lmmedfate Receipt of Important Legal
Papars!
Now when you ap-
point C T agent, pro-
cess and other legal
communications will
be in your hands faster,
- == s0 you and your staff
will hnvu more time Lo take appropriate action.

Why More Lawyers Appoint c T!

A team of X [_"'I."I.'ll.'l"ll. l;,‘d ],'II'H‘
cess agents, Accurate, reli- o
able report and tax informa- 4,
tion, Delinquency/impend-
ing cancellation notices,
where available. And now,
two-day delivery of service of process,
At no extra charge to you or your client!

1sn’t this the right time to appoint C T
agenlt in every state? Want more information?
Just contact your local C T Representative today.
Or write to:

@ C T CORPORATION SYSTEM

2 Peachtree Street NW,, Atlanta, GA 30383 » Tel: 1-800-241-6824
Serving the legal professton since [ 892

Atlanta = Hoston o Chicago 55
Cinclnnatl @ Cleyveland * Dallas :
Denver = Detroit * Houston "
Irvine, Ca, ® Los Angeles | assigtant
Minneapolls = New York |
Philade hﬂud * Phienis I
Pittsburgh = Plantation, Fla |
San Franciaco * Sealtle |
St Loeuis * Washington ]
Wilmington |

|

I

|

|

|

|

booklet,

Feddeval Eupresn (o s sevvioy smaik o
Focrral Lrparia Covpansbon
feg U% fui & TR ol

sentation in
L4

ALARAMA

C T: I'm n lawyer/legal

O I want more information,
Send me a copy of your
Professional C T

Statutory Representation
and a no-obligation quota-
tion covering C T repre-
states,

———————— A  — — — —  — ——— ————— - 2]
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affordable
dependable
authoritative
West’s
COORDINATED
ALABAMA

LIBRAR

L

Allorney: Tlll“nug_]l"mut lhe state rely
on Wast publications to help them
meet the challenges of today’s
practice. West offers Alabama
practitioners a coordinated library
with: West's® Alabama Digest
and Alabama Reporter for case
law; Alabama Rules of Civil
Procedure Annotated for efficient
practice; and WESTLAW" for
computer-assisted legal research

Agk your West representative l =— WEST

e - —
about these and other Weat == PUBLISHING
publications for your praclice COMPANY
i AL (D JOHN L. DAVIS, J.D . i
Or call loil-lrea 1-800-325-835: 50 W Kellogn Bivd PO Box 36586 Mlu';ﬂj'l' l.]
far more infarmaion PO, Box 64526 Birmingham, AL 35238 ’
St Paul, MN 65164-0626 Phangs Bus: 205/687-0843
Ans. Sary EA0-0240

GOODSON
(M1
AL 38Ny

Mr, William Ds Coleman
Capell, Howard, Knabe & Cobbs
P. 0, Box 2069

Montgemery AL 36197




