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THE VOTE IS IN:
AND YOU'VE WON!

Thanks to more than 1700 Alabama attorneys who purchased
“units" to successfully start and support Attorneys Insurance Mutual
of Alabama, Inc. ("AIM"), there is now an attorneys’ professional
liability insurance company that:

Is committed to continuously serving Alabama attorneys,
year after year!

Makes Alabama attorney-insureds voting members of
the company and entitles them to any dividends declared!

Enjoy the victory! Become an AIM insured!
AIM: FOR THE DIFFERENCE

= Attorneys Insurance Mutual
% of Alabama, Inc.*

22 Inverness Center Parkway Telophone (205) 980-0009
Ly Suite 340 Toll Free (B00) 526-1246
Birmingham, Alabama 35242-4820 FAX (205) 980-9009

*MEMBER: NATIONAL ASSOCIATION OF BAR-RELATED INSURANCE COMPANIES.
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® Including Current Supplement, if applicable @
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President’s Page

Court funding

he topic | present in this issue con-
Tcamr. funding of our state courts,

including adequate judicial salar-
ies. As president of your bar, it is my duty
to investigate and report 1o you on Issues
concerning lawyers and affecting the ad-
ministration of justice. | also see my job
as requiring me to suggest remedies for
these concerns and attempting to lead the
members of the bar in reaching solutions,

In Alabama, we have a real prohlem of
inadequate funding of our judicial system.
This funding problem directly results in
court delays, overcrowded dockets, unfair
work loads, difficulty in recruiting and re-
taining judges of the highest quality, and
a host of other prablems,

One of the themes of my term in office
is the repair of bench and bar relations.
This funding issue also can be viewed as an aspect of that
theme, In other words, we practicing lawyers oughl to be
more concerned and involved with issues affecting our
judges. Mo system can be any better than the people who
run it. In order to keep the system of justice we have—and
improve on lt—we lawyers ought to be more knowledge-
able and involved in court funding,

Here are some statistics which illustrate the problem and
ways in which the bar can get involved and help, These
statistics were compiled by the chief justice and the Ad-
ministrative Office of Courts.

1. Today in the classified service of the state there are near-
Iy 100 positions which have a top salary level which Is
above the state salary paid 1o our circuit judges, The top
level pay for attorneys and administrative law judges in the
state service is $88,504,

2. Some attorneys in state government earn $4,000-5,000
per year more than the justices on the supreme court and
nearly 330,000 per year more than some circuit judges.
Therefore, it can be more attractive today for an attorney
to begin a career in state service and stay there because
in about ten years, if he or she has made all the right steps,

they will be earning more than a justice
on the supreme court—and without all
the headaches of running for office,

3, While many think a good judicial re-
tirement program is an incentive to attract
people inta judicial service, that is not as
true as it was in the past. For example, at
least one judge has recently resigned and
withdrawn his retirement contributions,
perhaps in part because that money
placed In other investments would earmn
him greater dividends. Also, the vesting
of benefits and the method of calculating
benefits has been significantly changed
since the 1970s. The current relirement
system for incoming judges Is not nearly
as attractive as it once was,

4, Last month, the salary of federal dis-
trict court judges went to $96,600 and
will increase to $120,800 on January 1,
1991. Judges on the federal counts of appeal are now at
$102,500 and will go to $128,100 in January 1991, These
Judges generally try the same type cases and hear the same
type appeals as state court judges.

5. The latest salary information available for state cour
judges shows the average annual state-paid salary for gen-
etal jurisdiction trial court judges in ten southeastern states,
excluding Alabama, is nearly $74,000, The highest in the
southeast is Virginia at $88,106—the lowest is Alabama at
$56,760. Of course, many counties do provide a salary sup-
plement, but the supplement is little or nothing in many
circuils,

6. The judicial compensation commission has recom-
mended to the current Legislature a state salary of $72,500
for circuit judges, $71,500 for district judges and district at-
torneys and staggered amounts above the total compensa-
tion of circuit judges for the supreme court and other
appellate judges. The salary commission recommengis that
these amounts become effective October 1, 1990, However,
in recognition of the current revenue problems in the gen-
eral fund, the judges and district attorneys decided not to
request the full amount of the salary commission’s recom-
fcontinved on page 70)
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Million dollar baby

y the time you read this report, (I
B hope) Attarneys Insurance Mutual
of Alabama, Inc, (AIM) will have
written policies of professional llability
coverage for Alabama lawyers generating

over $1,000,000 In premiums,

Since our company (yes, | own a unil)
became operational, we have met every
goal our consultants projected and usual-
ly ahead of schedule, We have also con-
fronted the obstacles which the mutual
companies in our sister jurisdictions
faced when they started up—namely,
misinformation from agents of commer-
cial carriers and an undercutting of our
rates,

AlM is still the nation’s newest bar-re-
lated insurance company. We have been
accepted into membership as a charter
member of NABRICO (National Associ-
ation of Bar-Related Insurance Com-
panies). NABRICO is incorporated in
Minnesota. Other members are:

Lawyers Mutual Insurance Company
(California)

Florida Lawyers Mutual Insurance
Company

{llinois State Bar Association Insurance
Risk Retention Group, Inc.

Lawyers Mutual Insurance Company
of Kentucky

Michigan Lawyers Mutual Insurance

Company
Minnesota Lawyers Mulual Insurance
Company
T — I —

The Alabama Lawyer

The Bar Plan (Missouri)

Atlorneys Liability Protection Saciety,
Inc., a Risk Retention Group*®
Lawyers Mutual Liabllity Insurance
Company of North Carolina
Ohio Bar Liability Insurance Company
Oklahoma Bar Professional Liability

Insurance Company
Oregon State Bar Professional Liahil-
ity Fund
Texas Insurance Exchange
Wisconsin Lawyers Mutual Insurance
Company
*Delaware, Wost Vicginia, Kansas,
North Dakota, Montana, Wyom-
ing. Maho, Nevada and Alaska
{ALPS is a multi-state captive for
states that were oo small to form
individual captives.)

We are proud of our acceptance and
the company we now keep, NABRICO
members were extremely helpful 1o us
in our formation. Together the bar-re-
lated captives have brought stability to
a chaotic lawyers’ professional liability
market and a measure of reasonableness
lo insurance costs.

| remind those who may have been
disappointed with their initial quote for
AIM coverage and elected other cover-
age at a lower rate that AIM’s goal Is to
ofter continuing availability at the lowest
competitive rate that sound insurers and
insurance regulators dictate. Ours is a
mutual company and any savings are re-

HAMNER

turned to policy holders, not stock-
holders.

Those of you who may have pur-
chased coverage from AlM's principal
competitors in Alabama have obtained
a slgnificantly more favorable premium
rating just because AIM is now a reality,
Cur commercial compelilors are lower-
ing their rates now that you have an al-
ternative, They began doing this even as
we were capltalizing AlM. It is amazing
what a good book of business Alabama
lawyers suddenly became and what
good risks we became with the same car-

{continued on page 71)
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fcontinued from page 68)

mendation for October 1990, Instead,
they are asking the Legislature to provide
them this October the same percentage
increase which might be provided state
employees and then provide the e
mainder of the commission’s recommen-
dation on October 1, 1991, (Judges are not
automatically included in periodic annual
raises other state employees might
receive.)

Al the time of this writing, it appears
that this salary proposal bhas a good
chance of passage, but your help is soli-
cited, Lawyers should contact state rep-
resentatives and senators and let them
know how important this issue is to the
administration of justice.

On a broader plane, funding shortages
exist in the unified judicial system as a
whole. Besides our own seli-interest in an
efficient court system, the state bar owes
a duty to the public to see 1o it that the
needs of litigants are met. Judges, clerks
and court administrators all over the state
are getting more and more complaints
fram litigants about court delay. In most
part, these delays are caused by a short-
age in court personnel,

Let me relate a few statistics and 1ell you
about some crucial needs of the state
courts—and solicit your help to lobby
yaur legislators about the prohlem-—and
solicit your advice and ideas about long-
range solutions,

The unified judicial system has a bud-
get of about $65 million per year. There
has been no increase for two years, But
this is nol truly level funding because
built-in, unavoidahle costs (such as health
insurance) continue to go up. In reality,
the courts have heen struggling with a
budget cut during the current fiscal year,
Therefore, persornel positions have had

to go unfilled because the budget is not
sufficient for even the employees we have,

Because of locked-in costs such as in-
creased health benefits and personnel
benefits, the unified judicial system needs
an additional $2.5 million in next year's
budget just to stay at level funding with
1988. The governors budget includes this
extra amount.

Al the time this article went to press, the
House, through the Ways and Means
Committee, has added an extra $2 mil-
lion to the court budget. We need your
influence with your senators to make sure
al least that $2 million stays in the bud-
et for fiscal year 1991, The chlef justice
and AOC requested of the Legislature an
additional $9 million to reach what was
calculated to be minimally adequate
funding. Of course, with the overall fund-
ing problem in this state, no one expected
to get that amount.

I do not mean ta exaggerate the fund-
ing prohlem, but my purpose today is 10
warn you of what | perceive to be the be-
ginning of really serious difficulties,

Fven with the additional $2 million,
AOC will not be able to mowe into new
areas and make much progress in court
administration and court reforms, For ex-
ample, a unified central records plan has
been on hold for years, awaiting funding.

AQC estimates that at least 20 circuit
clerks’ offices need one 10 two new em-
ployvees just to process cases at the same
speed they were a few years ago. Without
adequate funding, not only can we not
make progress, but we are falling behind
in serving the public and the litigants and
lawyers,

Finally, one last example of impending
crisis: the stale's 15 lagest circuits are au-
tomated and on the ADC mainframe
computer in Montgomery., AOC has been
trying to get the Legislature to understand
that this mainframe is almost at full ca-
pacity, and when capacity hits, the courts
almost literally will siop, Now that they

are automated, the filing and processing
of cases in these circuits cannot proceed
adequately and efficiently without ex-
panded computer capacity. It is estimated
that the needed mainframe upgrade will
cost about $3.5 million. Even If the money
were available today, it takes about nine
months to get a new mainframe fuily
operational. So, it is possible that this
computer overload and resulting chaos
may be the first objective proof to lawyers
and to the Legislature that a real crisis is
brewing.

We cannot afford 1o walt until such
events explode in our face; our duty is to
work within the political and judicial sys-
temns to find ways to adequately fund our
courts and staff judicial and clerical of-
fices. The law is a public profession and
we have a duty to the public to defend
the rule of law and improve the adminis-
tration of justice, | tear that the public per-
ception of our system as one full of delay
and uncaring bureaucralts is a perception
that is increasing. Lawyers, individually
and through bar organizations, must be
willing to take a public stand on these
funding Issues and endeavor to find the
funds to adeqguately compensate our
judges and fund basic court services.

| hope | have nolt sounded too
“preachy” or appear to be “crying wolf”
If you will investigate these issues by talk-
ing to your judges, clerks, AOC person-
nel and legislators, you will be convinced
that funding inadequacies are already
causing significant problems, and even
greater problems are merely being ig-
nered, but they will inevilably have to be
addressed in the near future in what will
probably then be a true crisis atmosphere,

| encourage all lawyers to consider
these facts and take action to come o the
aid and defense of our judicial system. To
ignore these problems is a disservice to
the public and ourselves. I lwyers will
not get involved and speak up on these
funding issues, what group will? [ |
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{continued from page 69)

rier who earlier would have us believe
their staying with our program “was an
act of conscience and charity.”’

As our AlM pool of insureds continues
to grow and we build our own Alabama
lawyer experience base, our rates will re-
flect the good experience factor we an-
licipate.

This column was inspired by the need
to respond recently to inguiries from at-
torneys in one area of our state where
a commercial carrier and/or its agent bla-
tantly misrepresented facts about AlM
coverage.

Two issues need to be addressed,
These are: (1) the liability of AIM insurecds
for debts of the company and (2) the se-

lection of counsel ang settlement provi-
sions of the AIM policy.

Theoretically, the concept of a mutual
insurance company makes its insureds
entitled to the company profits and lia-
ble for its losses; however, AlM's policy
provides that an insured is “not liable for
the debts and obligations of the Com-
pany,” (11, Mutual Company Policy Con-
ditions), This protects aur insureds but
still allows them to enjoy any profits the
company may develop,

Our policy provides a guarantee that,
in the event of a claim, defense counsel
will be selected by mutual agreement
among the insured and AIM. {Commer-
cial policies generally do not give an in-
sured a voice in defense counsel
selections,) Our policy also guarantees
that AIM will not settle a claim without
an insured’s consent, We do not have a
clause penalizing an insured for refusal

1o settle. Most commercial policies do by
providing that the carrier is not liable for
any overage between that which a case
could have been settled for and the ulti-
mate verdict. This saddles the insured
with paying the difference.

Many Alabama lawvers have chosen to
insure with AlM even though they could
have saved money on this year's premi-
ums with coverage through one or more
commercial carrier compelitars,

It is obvious to me that the sudden re-
duction in commercial rates is because
AlM is here to stay! | wonder if the com-
mercials are willing 1o make the same
commitment. They have left Alabama
lawyers withoul coverage in the nol-too-
distant past, You can now control your
E&O destiny by supporting AIM. It may
cost a bit more initially, but in the long
run, AIM will not run out on you in the
next hard market, (o]

Notice of Election

Motice is given herewith pursuant 1o the
Alabama State Bar Rules Coverning Elec-
tion of President-elect and Commis
sioner,

President-elect

The Alabama State Bar will elect a
president-elect in 1990 to assume the
prestdency of the bar In July 1991, Any
candidate must be a member In good
standing on March 1, 1990, Petitions
nominating a candidate must bear the
signature of 25 members in good stand-
ing of the Alabama State Bar and bhe re-
ceived by the secretary of the state har
on or before March 1, 1990. Any candi-
date for this office also must submit with
the nominating petiion a black and

white photograph and biographical data
to be published in the May Alabama
Lawver,

Ballots will be mailed between May 15
and June 1 and must be received at state
bar headquarters by 5 p.m. on july 17,
1990,

Commissioners

Bar commissioners will be elected by
those lawyers with their principal offices
on the following circuits: Bth; 10th-Places
#4 and 7; Bessemer Cut-off; 1ith; 13th-
Place #1; 17th; 18th; 19th; 21st; 22nd;
23rd-Place #1: 30th; 31st: 33rd; 34th; 35th;
and 36th, Additional commissioners will
be elected in these circuits for each 300
members of the state bar with principal

offices therein, The new commissioner
positions will be determined by a census
on March 1, 1990, and vacancies certified
by the secretary on March 15, 1990,

The terms of any incumbent commis-
soners are retained.

All subsequent terms will be for three
yoars,

Nominatlons may be made by petition
bearing the signatures of five members In
good standing with principal offices in the
circuit in which the election will be held
or by the candidate’s written declaration
ol candidacy. Either must be received by
the secretary no later than 5 p.m, on the
last Friday in April {April 27, 1990),

Ballots will be prepared and mailed 10
members between May 15 and June 1,
1990, Ballots must be voted and retumed
by 5 p.m. on the second Tuesday in June
(lune 12, 1990} to state bar headquarters.

L]
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Letters to the Editor

Vaccine Injury Compensation
Program

I am writing with regard to the Vaccine
Injury Compensation Program, a no-fault
compensation system (or individuals
who have been injured by specified
childhood vaccines! 42 USC. §
300aa-10, et seq, The program, effective
as of October 1, 1988, permits individu-
als who believe thay are eligible for com-
pensation to file a petition with the
United States Claims Court. The Secre-
tary of Health and Human Services s
named as the respondent, and is respon-
sible for providing an answer to the Count
regarding the allegations ol each petition.
The secretary has delegated his respon-
sibilities under the program to the Bureau
of Health Professions, a component of
the Public Health Service.

The act imposes an ethical obligation
on any attorney who is consulted by an
individual regarding a vaccine-related in-
jury or death to inform such individual
that compensation may be available un-
der the Vaccine Injury Compensation
program, See 42 L.SC. § 300aa-10(b), In-
dividuals injured prior o October 1,
1988, must withdraw any pending civil
suits if they choose to pursue a claim
through the Vaccine Injury Compensa-
tion Program, Petitions for these injuries
must be filed prior to October 1, 1990,
See 42 USC. § 300aa-16(a)1). Amyone in-
jured after Octoher 1, 1988, may bring
a civil action against the vaccine manu-
facturer or administrator only (1) if com-
pensation iy denied under the program
or (2) by rejecting an award under the
program, Accordingly, we think it is cru-
cial that all attorneys be made aware of
the program, the deadline for filing peti-
tions relating to vaccines which were ad-
ministered prior to October 1, 1988, and
the statutory pravision defining attormeys’
ethical obligations,

Specific inquiries as to filing require-
ments and Claims Court procedures

should be addressed to the United States
Claims Count, 717 Madison Place, NW.,,
Washington, D.C. 20005, If anyone has
any suggestions regarding how to make
this information widely known, or any
questions, please contact David Benor at
(301) 443-2006,
Thank you for your cooperation.

Sincerely,

Michael ). Astrue

General Counsel

Department of Health &

Human Services

1. Vaccines included at this lime aie thowe againy the

fellowing diseases: dipthena, pefussis, telanus,
masles, mumin, ubelis. and polio

No-fault divorce—another opinion

It is with ne little trepidation that | ven-
ture to comment on the letter of Hon, ).
Edward Thornton, a giant ef the Maobile
Bar, and also, | believe, one who served
as president of the Alabama State Bar,
published in the January issue of The
Alabama Lawyer. Mr. Thomton's views on
many topics are frequently published by
the Mobile Press Register, In this regard,
| have had a few of mine published re-
cently.

While | have the greatest respect for
wr. Thormton—he has been practicing far
longer than | have—| frequently find rmy-
self unable to agree with his views on
some issues, No-fault divorce is one in-
stance, In this regard, | am reminded of
a debate on the floor of the LS, Senate
in the late 1940s between the two lllinois
senaters, Democrat Paul Douglas and Re-
publican Everet Dirksen. Toward the end
of the debate, or colloguy, Sen. Douglas
characterized his opponent as “a man
dragged kicking and screaming into the
twentieth century.”

Further, your correspondent saith not.

Don Morgan,
Fairhope, Alahama

Don’t let your
Alabama Lawyers
get worn,
torn or
thrown away.

Order a binder
(or two!)
at $10.00
each from:

The
Alabama

Lawyer

P.O. Box 4156
Montgomery,
AL 36101

or call
(205) 269-1515

72

March 1990



An open letter to the bar

Since the conclusion of the 1990
American Bar Association Midyear Meet-
ing in Los Angeles, { have received a
number of letters and telephone calls re-
garding the process and procedures used
in adopting ABA policy positions, Mast
of these letters and telephone calls have
been generated by the House's adoption
of Resolution 106C concerning a wo-
man's constitutional right to privacy in
determining whether to continue or ter-
minate her pregnancy.

I am pleased 1o have this opportunity
to respond to these inquiries, explain the
representative nature of the ABAs policy-
making process, and let you know how
your voice is heard in your association,
Simply stated, vour wvoice 15 heard
through your elected representatives 1o
the House of Delegates and through your
role in the ABA Assembly.

The ABA policy-making body s the
House of Delegates. Currently, the
House is composad of 461 members, A
state delegate is elected by the direct vote
of members in every state, Various assaci-
ation sections and divisions, as well as
ABA affiliated organizations, also have
delegates in the House. More than half
of the House members represent stale
and local bar associations,

How do policy matters come before
the Association? Any group or organiza-
tion represented in the House is eligible
te bring resolutions forward for consider-
ation, If you have an ldea or suggestion
about a policy matter, contact your stale
delegate or your state or local bar about
introducing your proposal into the
House,

Another means of bringing policy mat-
ters 1o the attention of the association is
through the assembly. The assembly is
convened at every annual meeting, and
is composed of members of the associa-
tion registered for that annval meeting,

Any member of the association can bring
a resolution before the assembly by fil-
ing it with the secretary not less than ten
days prior to the meeting of the assem-
bly. For example, on February 28, a reso-
lution was filed with the Office of the
Secretary which calls for the assembly 1o
revisit the issues raised by Resolution
106C at the upcoming annual meeting,
It is anticipated that a similar measure
will be brought before the House of
Delegates at that same meeting. Resolu-
tions adopted by the assembly are re-
ferred to the House of Delegates, If the
House concurs, the assemnbly resolution
becomes association policy. If the House
disapproves or amends the assembly
resolution, it goes back to the assembly,
Ii there is still no concurrence, the assem-
bly may—by a two-thirds vote—call for
a reterendum of the membership,
Media accounts have highlighted the
debate over Resolution 106C. This has
heightened the interest of many ABA
members in the policy-making proce-

dures, and is an outstanding opportuni-
ty for all ABA members 1o become more
involved in all of the association’s vital
work.

The strength of the American Bar As-
sociation is you, the member, Your asso-
ciation s playing an increasingly
important role in public dialogue in
Washington and throughout the nation.
If we are to conlinue to serve effectively
as a national voice of the legal profes-
sion, we need to hear the concerns, the
interests and the views of all members,
It is only by bringing together the diver-
sity inherent in our wide membership
thal we can make our best effort to ad-
dress the variety of critical issues con-
fronting our profession and our society.

Sincerely,
L. Stanley Chauvin, Jr.,
President,
American Bar Association
March 1, 1990

|

Alyce M, Spruell

P.O. Box B7(382

or o Mary Nell Terry, at:

(2005) 731-1086
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Robert S. Vance Memorial Fund

A fund entitled the Rebert 5. Vance Memorial Fund has been established
at the University of Alabama Law School, the judge’s alma mater. In order
to endow an academic chair in the judge's name, the fund must raise
$600,000. Contributions to the fund are tax deductible,

Checks should be made payable to the University of Alabama Law School
Foundation, indicating on the check and the cover letter that the check |s
intended for the Vance Fund, Contributions should be mailed to:

Director of Law Schocl Development
University of Alabama Law Schoaol

Tuscaloosa, Alabama 35487-0382
Questions aboul the fund may be directed to Sprusll, at (205) 348-5752,

Chambers of the Honorable Rabert 5. Vance
900 United States Courthouse
Birmingham, Alabama 35203
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Unnecessary Delay in Our
Reduces Respect for the Rule

It is my belief that unnecessary delay
must be eliminated from our courts to
ensure the continued respect for the rule
of law in our justice system.

Why is delay a problem?

The public, litigants, lawyers and
judges will all be the beneficiaries of our
continued efforts 10 reduce backlogs of
cases in our courts, Delay causes many
problems. It deludes judgments and cre-
ates anger in litigants and uncertainty for
lawyers. It results in loss and destruction
of evidence, wasles courl resources,
needlessly increases the cost of litigation,
dims the memory of wilnesses, and
places unfair pressure on litigants 1o re-
solve disputes for less than full value.

Concern that “justice delayed is justice
denied” is as old as the common law il-
self. The nobles forced King John to sign
the Magna Carta and promise not to
“deny or delay right or justice” Through
the years, literary figures from Shakes-
peare to Dickens have condemned the
snail-like speed of litigation, In this cen-
tury, numerous leaders of the bar have
singled out delay as a pressing problem,
The last three chief justices of the Unit-
ed States Supreme Court have called at-
tention to the problem of delay.

Several prestigious national commis-
sions have identified delay as a critical
problem facing America's courls. The
President’s Commission on Law Enforce-
ment and Administration of Justice ar-
gues that:

"There are courts...In which persons

charged with serious crimes normal-

SRR T

by Sonny Hornsby
Chief Justice, Supreme Court of Alabama

ly await trial for over a year” Such
courts, the Commission states, “make
a mockery of bail declsions. .. Im-
portant cases are lost by attrition , .,

and the delay undermines the law's
deterrent effect by demonstrating that
justice Is not swift and certain but
slow and faltering”
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Courts

In 1968, an American Bar Association
commission proposed standards  for
speedy trials. Shortly thereafter, the Na-
tional Advisory Commission on Criminal
Justice Standards and Goals assigned first
priority to ensuring “speed and efficien-
cy In achieving final determination of
guilt or innocence of a defendant.”

Since 1967 these commissions have
proposed standards and goals for
processing criminal cases, Their general
recommencdations are reflected in legis-
lative and judicial efforts to impose
speedy trial provisions, In 1974 the
United States Congress in the Speedy Tri-
al Act mandated that federal defendants

be iried within days of arrest when in
custody and 120 days if not in custody.

In aur civil justice system, delay is the
maost significant single problem, Court re-
formers from the time of Jethro, the
father-in-law of Moses, have recognized
the need to conclude disputes fairly and
promptly, (Exodus 18:13-27)

Delay breeds a lack of confidence in
the system

Why does reduction of delay in civil
litigation meril the efforls of the bench
and bart National surveys of public atti-
tudes reveal a remarkable lack of confi-
dence not only in the legal profession but
mare specifically in our state and local
courts, In a comprehensive survey com-
missioned by the National Center for
State Courts, the confidence level attri-
buted to state and local courts ranked
I1th of the 15 institutions included in the
poll, below the medical profession, bus-
iness, public schools, and even Congress,
The reasons for this unfavorable image
of state and local cours are suggested by
other data from this survey, Of those
polled, 57 percent believed “efficiency
in the courts” to be a serious national
problem, an expression of greater pub-
lic concern than for pollution, education,
racial problems, even the threat of war.
Almost half the respondents believed the
courts to be either in “great” or “moder-
ate” need to reform. Not surprisingly,
pretrial delay was a major problem in
court operation cited by those members
of the general public most knowledgea-
ble about the judicial system,

The Honorable Sonny Hornsby, of Tal-
lassee, Alabama, (s Alabama’'s 26th

chief justice,

Lawyers and courts go hand-in-hand
In the minds of most of the public, laws
yers and the law are closely associated
with the actions of the courts, In shon,
the public’s perception is that excessive
costs and excessive delay render the law
and fawyers incapable of performing the
basic services for which they exist, There-
fore, reduction of delay in litigation de-
mands the immediate attention of the
bench and the bar. The corollary that fol-
lows is that the key to successfully reduc-
ing delay is a commitment by the entire
legal profession to the idea that coun de-
lay is a problem that can no longer be
ethically or economically tolerated, a
conclusion reached by Tom Gonser, ex-
ecutive director of the ABA in 1985,

Ethical obligation

{ believe, as does the ABA Lawyers
Conference Task Force on Reduction of
Litigation Cost and Delay, that it is the
ethical obligation of judges and lawyers
to conclude litigation promptly. This ob-
ligation is specifically stated in the Model
Rules of Professional Conduct, in Rules
1.2, 1.3, 14, 3.1, 3.2 and 34, and in the
Code of jJudicial Conduct, Canons 3A(5)
and 3B,

The legal profession must continually
deal with keeping its business current. If
it does not, the public and the litigants
will force upon the system their own so-
lutions. The Lawyer's Conference Task
Force reports that officers ol some major
carporations are making prompt disposi-
tion of cases handled by retained trial
caunsel and control of outside counsel's

The Alabama Lawyer
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pretrial activities by management, high-
level corporate issues.

The Lawyer's Conference Task Force
reports the following and { concur: “The
arganized bar and bench have a unique-
ly constructive opportunity to resolve the
delay prablem, Aside from the ethical re-
sponsibility and economic and soclal
benefits 1o judges and lawyers, whal
more appropriate way can there be to
reaffirm professional ideals than to im-
prove the system for the benefit of the liti-
gants and the public at larget

“Delay can be eradicated if system par-
ticipants accep: the fact that delay is a
problem; if a program is designed 1o deal
with all of its causes; if judges, lawyers
and the public believe that the program
can salve the problem; and if the judi-
cial and bar leadership will openly and
publicly commit themselves to meeting
and maintaining the goal of delay reduc-
tion.”

Time standards are first step toward
solution

The first steps in combating delay must
be the development of some standard by
which a court can measure its perfor-
mance and a recognition of the fact that
the court must control the pace of litiga-
tion. The support and encouragement of
the bar is always important to judges lak-
ing this first step,

The Natienal Conference of State Tri-
al Judges developed and adopted a set
of Court Delay Reduction Standards, At
the August 1984 annual meeting, the
house of delegates of the American Bar
Association overwhelmingly approved
these standards. The ABA Lawyers Con-
ference Task Force supports these stan-
dards, The standards are the basis not
only for a delay reduction program but
for a delay prevention system as well,

Section 2.52 of the Count Delay Reduc-
tion Standards deals with the timely dis-
position of cases, and provides:

A, General Civil—90 percent of all
civil cases should be settled, tried or
otherwise concluded within 12
months of the date of case filing; 98
percent within 18 months of such fil-
ing; and the remainder within 24
months of such filing except for In-
dividual cases in which the count de-
termines exceptional circumstances
exist and for which a continuing re-
view should occur.
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B. Summary Civil—Proceedings using
summary hearing procedures, as in
small claims, landlord-tenant and
replevin actions, should be concluded
within 30 days from filing,

C. Domestic Relations—90 percent of
all domestic relations matters should
be settled, tried or otherwise conclud-
ed within three months of the date of
case filings; 98 percent within six
maonths; and 100 percent within one
year,

D. Criminal

Felony—90 percent of all felony cases
should be adjudicated or otherwise con-
cluded within 120 days from the date of
arrest, 98 percent within 180 days and
100 percent within one year,

Misdemeanor—90 percent of all mis-
demeanors, infractions and other non-
felony cases should be adjudicated or
otherwise concluded within 30 days
from the date of arrest or citation and 100
percent within 90 days.

Persans in pretrial custody—Persons
detained should have a determinalion of
custodial status or bail set within 24
hours of arrest, Persens incarcerated be-
fore trial should be afforded priority for
trial.

Juvenile—Juvenile cases should be
heard within the following time limits;

1. Dotention and shelter hearings—not
more than 24 hours following admis-
sion to any determination or shelter
facility;

2. Adjudicatory or transfer (waiver)
hearings -

a. Concerning a juvenile in a deten-
tion or shelter facility: not later
than 15 days following admission
to such facility;

b. Concerning a juvenile who is nol
in a detention or shelter facility:
not later than 30 days following
the filing of the petition;

3. Disposition hearings—not later than
15 days following the adjudicatory
hearing. The court may grant addi-
tional time in exceptional cases tha
require more complex evaluation,
(ABA Standards Relating to Juvenile
Justice: Court Org. and Adm. 3.3)

Alabama time standards committees
These are standards and goals that
courts should reach and maintain if pos-

sible. | have recently appointed Circuit
judge joe Phelps of Montgomery to chair
a committee to develop statewide time
standard goals for the circuit courts and
District Judge Gerald Topazi of Birming-
ham 1o chair a similar committee to de-
velop standards for district courts, These
committees are now working on a set of
standards which will be similar to the
ABA time stancards.

| am corvinced time standards can be
an imporiant step in reducing litigation
delay, and | cite excerpts of a recent suc-
cess story reported in the fall issue of the
Judge’s Journal:

“The Wayne County Circuit Count in
Detroit, Michigan, has had a long-stand-
ing history of delay in civil cases. A 1978
stucly, which sampled data on 1976 dis-
positions, reported a median tort dispo-
sition time of 788 days, or aboul 26
months from filing. For the full range of
general civil cases, the median time was
24 months, For cases disposed of by jury
trial, the median in 1976 was 41 months,
In a 1984 follow-up study, data from 1983
dispositions showed only a slight change:
median tort disposition time was 24
months, median general civil case dispo-
sition time was 21 months, and the me-
dian time to jury trial was 37 months,

“But this year, something important is
happening in the Wayne County Circuit
Court—something that deserves the at-
tention of everyone interested in the re-
duction of litigation cosls and delays. In
a program aimed at enabling the cour
to meet the ABA Time Standards for Civil
Case Disposition, the court has taken
contrel of its caseload, reduced its pend-
ing case inventory, and is bringing all of
its cases to conclusion more quickly than
at any time in the recent past.

“The initial results of this barely three-
yearold program have been dramatic,
The pending civil caseload has been re-
duced by more than 33 percent since
January 1985, the median time to dispo-
sition has dropped from 2! 1o 13 months,
and the number of civil cases pending
more than two years has been cut in half.
For the seven judges in a pilot program—
the first ones 10 convert to an individual
calendar system—the results are even
more striking: All have reduced their
combined civil and domestic relations
caseloads from more than 1,300 cases in
mid-1986 1o fewer than 700 in mid-1989,
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and five of the seven had caseloads of
less than 600 as of August 1989/

Appellate standards

While the emphasis to this point has
been on the trial courts, | now turn to the
process of appeals,

It is my belief that as a lawyer you
should be able to tell clients, with some
degree of certainty, that their case, no
matter how complex, ought lo get 1o tn-
al in two years, You also ought to be able
ta tell clients that if their case has to be
appealed, it will be heard, and a deci-
sion rendered within a year—and that the
total maximum time they could possibly
be tied up in litigation in Alabama courts
would be three years,

The ABA Appellate standards say a
case should not take more than 280 days
from the time of notice to appeal until
a decision is reported, Qur court of civil
appeals in Montgomery Is more than
meeting this standard and our entire ap-
pellate system is very close to this goal,

In his farewell address as 1986-87
President of the American Bar Associa-
tion, Eugene Thomas made an observa-

tion which demonstrates quite vividly
the need for time standards:

“We know that it should not be
necessary far cases that 15 years ago
could be tried in two days now require
two mr}nth!i—caﬁes ThﬂT Wh(:‘ﬂ | was a
lawyier beginning my practice 25 to 35
years ago could be tried by all the at-
torneys in the case for less than one
single court reporter takes out of it to-
day in disposition fees.”

It is necessary today that management
be exerted in all phases of a trial, A
court’s control of its docket is the key 10
maintaining a congestion-free judicial
systermn,

Newscaster Edwin Newman sums it up
in simple terms:

“Nobody wants summary justice,
That, however, need not be the alter-
native. The alternative should be
reasonable dispatch, without dilatory
tactics and self-indulgence by liwyers,
and with judges who are able—and
want to keep things moving, Why is
that ton much to ask fort it ought to
be taken for granted.”

The following general sources were
used for this article:

Defeating Delay, a publication by the
American Bar Assoclation and the Law-
yer's Conference Task Force on Reduction
of Litigation Cost and Delay.

Standarcds Relating ta Court Delay
Reduction, a publication of the ABA and
the National Conference of State Trial
Judges.

Managing to Reduce Delay, a publica-
ton of the National Center for State
Courts,

Justice Delayed, a publication of the Na-
tional Center lor State Courts.

On Trial: The length of Civil and Crimi-
nal Trials, a publication of the National
Center for State Courts,

The Judges’ Journal: article entitled
“Straightening out Delay in Civil Litiga-
tion,” by Douglas K. Someriot, Maureen
Solomon and Barry Mahoney.
Managing the Pace of justice, a publica-
tion of the Natienal Institute of Justice.

JUDICIAL AWARD OF MERIT
NOMINATIONS DUE

The Board of Commissioners of the Alabama State Bar
will receive nominations for the state bar’s Judicial Award
of Merit through May 15. Nominations should be pre-
pared and mailed to Reginald T. Hamner, Secrelary,
Board of Bar Commissioners, Alabama State Bar, P.O.
Box 671, Monlgomery, Alabama 36101,

The Judicial Award of Merit was established in 1987
and the first recipients were Senior ULS, District Judge Sey-
bourn H. Lynne and retired Circuit Judge James O. Haley,

The award is not necessarily an annual award. It may
be presented to a judge whether state or federal court,
trial or appellate, who is determined to have contributed
significantly to the administration of justice in Alabama.
The recipient is presented with a crystal gavel bearing the
state bar seal and the year of presentation,

Mominations are considered by a three-member com-
mittee appointed by the president of the state bar which
makes a recommendation to the board of commissioners
with respect to a nominee or whether the award should
be presented in any given year.

MNominations should include a detailed biographical
profile of the nominee and a narrative outlining the sig-
nificant contribution(s) the nominee has made to the ad-
ministration of justice, Nominations may be supported
with letters of endorsement,
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Affordable Term Life Insurance

from Cook & Associates
Compare these low nonsmoker annual rates for nan
decreasing, yearly renewable lerm insurance
MALE AGES  $350,000 500,000 $1,000,000

25 248,00 A55.00 RA45.(0

30 248.00 4155.00 K450

35 255,00 460.00 A75.00

W 295,00 535,00 1,045.00

{l 45 348,00 645,00 1,245.00

50 430,00 H10.00 1,575.00

55 H00.00 1,150.00 2,255.00)

(1H 27500 1, 70000 3,355 .00

b4 1,525.00 3.000.00 5.955.00
Renewable 10 age 100, Female rates same as males six
years younger, All coverage pravided by comparies rated
“Av" by AM. Best Co.

For a written quotation and policy description send
your date of birth and amount of coverage desired (o

COOK & ASSOCIATES

P.O. Bax 850517
Mobile, Alabama 36685.0517
(205) 341-5168
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By the Lawyers and for the Judges:
An Irreverent History of the Bill of Rights

{Prolessor Michael £, Tigar presented this
speech during the Alabama State Bar’s
Midvyear Meeting Bicentennial Lunch-
ean, This keynote addross was part of the
meeting and the celebration of the Bi-
centennial of the Bill of Rights, February
2, 1990, in Birmingham. Prolessor Tigar
is currently Joseph D, Jamail chair-in-law
at the University of Texas School of Law,)

| have a photograph of myself, I am not
proud of it, but | wanted to share it with
you belore you see it on the front page
of those tabloids at the supermarket
checkout counter,

In this photograph, | am wearing 4
white shirt, blouson-style jacket, lancy
belt, black shoes—and a pleated skirt,
My son has been guite tolerant about all
of this: “Waell, Dad;” he said, “il you want
o be a cross-dresser, | can live with it”
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The story behind the picture is as fol-
lows: My wife's younger brother pro-
posed marriage to his future bride while
they were strolling in the ruins of St. An-
drew’s Cathedral in Scotland, where they
were on vacation, My wile's family
professes a provable lineage In that part
of Scotland, and can even point to an an-
cestor or two on the headstones near the
ruins,

It therefore seemed just and right to
voung Bill that he and his intended
should be wed in that very spot—in those
roofless yet still consecrated Episcopal
precincts. My motherin-law, having mar-
ried off four daughters in a fashion thal
still has Rye, New York, in awe of her or-
ganizational abilities, found this chal-
lenge worthy.

But, Bill insisted, the males in the wed-
ding party would all be required to turn
up in full Highland costume, including
dirk, sporran and kilt. Hence this pho-
tograph.

How did | feel about this? The appoint-
ed day was cold, and the wind whipped
droplets of drizzle in our faces, | can re-
port that the man who invested the kilt
went on to invent the wind tunnel. And
we in central Texas do not own a lot of
woolen undergarments. Bul the wedding
was joyous and fun and the party later
on—well, my wife tells me that | enjoyed
myself.

How da | feel about it now, in retro-
spect? Very much like | do today, where
I am to speak of the Bicentennial of the
Bill of Rights.

The kilt and tartan plaid are, you see,
part of an invented tradition, designed 10
support an elaborate but entirely ficti-
tious Scottish historical ethos. No less a
person than Sir Walter Scott, in an other-
wise masterful essay, falsely claimed in
1807 that Caledonian warriors of old had

worn the kilt to battle, They had not done
s0, and the so-called Caledonian warriors
were probably refugees from Ireland.

The kilt was introduced in a big way
by an English Quaker incustrialist early
in the 18th century, and tartans were
elaborated a century later. But none of
this subtracts the slightest bit from the
recollected human warmth of my
brother-in-law's wedding day.

What does this tell us? It tells us that
celebrating tradition can be joyous,
evocative and even inspiring. We have no
more duty to debunk a radition than to
inquire if il is true that mares eat oats and
does eat oats but little lambs eat jvy.

For this reason, it is all right for us to
conjure with the sketchy and inconclu-
sive evidence of the adoption and early
history of the Bill of Rights, as well as
with the bold and certain main outlines
of its reception into the frame of govern-
ment. We can downplay the political bat-
tles of the first two decades of our
national life under the Constitution,

After all—and | believe this to the core
of my being—for us lo come together and
celebrate the ideal of shellering the rights
even of those whom we despise |s a far
worthier enterprise than some others we
could name,

But when we—as cilizens, lawyers,
judges—step down from the tableau of
titual into the theater of action, more dis
cernment may justly be demanded of us,
For then we parse the historical record
in search of elusive truths that have con-
crete consequences.

By and for whom was the Bill of Rights
written, and have all of its intended ad-
dressees got the message! One popular
tradition is to envision the federal judi-
ciary as pillar and roofbeam of this char-
ter. In 1920, the constitutional historian
Edward S. Corwin wrote these words:

“If the Church of the Middle Ages was
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‘army encamped on the soil of Christen-
dom, with its outposts everywhere, sub-
ject to the most efficient discipline,
animated with a common purpose, every
soldier panoplied with invielability and
armed with the tremendous weapons
which slew the soul, the same words,
slightly varied, may be applied 10 the
Federal judiciary created by the Ameri-
can Constitution.”

I yield to no one in my regard—even
awe—of federal judges, panicularly when
arguing before them. But | have always
thought they could more readily take 1o
heart the words of former Fifth Circuit
Chief Judge John Brown, uttered as a
stern reminder to a newly-sworn in cols
league, “Just remember, you were ap-
painted, not anointed” Of course, in
their lives, demeanors, opinions and per-
sons, Hugo Black and Bob Vance lived
this apharism, to their eternal credit and
our secular gratitude,

An evocative but serifiable tradition
shows the origins of the Bill of Rights 1o
have been political and not oracular. In
the northeast, particularly Massachusetts,
debates over ratification of the Constitu-
tion itself focused on the need for a char-
ter of liberties to protect individuals
against the general government.

In Virginia, the proposed federal union
seemed to threaten the power of the
states, and debate was tinged with appre-
hension that the national legislature
would interfere with the institution of
chattel slavery,

These northern and southern concerns
were not exclusive of one another, and
all observers understood that the pro-
posed federal judiciary was not only a re-
course for endangered rights, but a
potential magnet of power to he exer
cised by and for the general government,

As it happened, the Bill of Rights ad-
dressed both Individual and state con-
cerns. | will not tarry over the states’
rights provisions, as these were irrefraga-
bly reworked by the 13th, 14th and 15th
amendments. No, it s the judges intend:
ed role that | seek to find in this drama,

Fortunately, we have some fragments
from john Marshall himself, a leader ol
the ratification forces in Virginia, who
welcomed a diminution of the states’
power 1o affect private nights. When
called upon in the 1788 Virginia debate
to declare whether he would support a
Bill of Rights, he said such a provision
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should be “merely recommedatory. Were
it otherwise, .., many laws which are
found convenient would be unconstitu-
tional” Marshall had earlier in the same
debate said that if Conaress “makes a law
not warranted by any of the powers
enumerated, it would be considered by
the judges as an infringement of the Con-
stitution which they are 1o guard; they
would not consider such a law as com-
ing within their jurisdiction. They would
declare it void”

Against this background, the Bill of
Rights was crafted and ratified, as a set
of commands and not recommendations,
But if any thought the federal judges
would be warmest friends and soonest
expounders of this charter, they were dis-
appointed. In 1798, fearful of alien ideas
from the French Revolution and about to
lose control of the reins of government,
the Federalist Party secured passage of
the Alien Act, the Enemy Alien Act and
the Sedition Act. The first two were not
enforced, but no doubt chilled a good
many newspaper editors and publicists.

The Sedition Act passed into the hands
of Federalist judges, who charged grand
juries on its terms with evangelic fervor,
So, for example, Republican Congress-
man Malthew Lyon was jailed for writ-
ing of John Adams® avarice and vanity.
Two hapless citizens of Dedham, Mas-
sachusetts, were imprisoned for erecting
a sign that said, "No Stamp Act, no Se-
dition, no Alien bills, no Land Tax; down-
fall to the Tyrants of America, peace and
retirement to the President.”

Not a voice was raised from among the
article three judges against these prose-
cutions, even though anyone who reflect-
ed for a moment on the history, both
bitter and triumphant, of the colonial
press would see that the new Bill of
Rights forbade the statute and discoun-
tenanced |ts enforcement.

It is sorry to relate that when the
Republicans’ tum came to wield the
levers of government, they fared no bet-
ter, It is certainly true that they smarted
over what Adams had done 1o them in
the last months of power. He took every
opporiunity to put loyal Federalists on the
bench, here at least the article three
judges among them would have life
lenure,

Prediclably, the Jeffersonians fought
back. Secretary Madison withheld judge-
designate Marbury's commission as jus-

tice of the peace. And the machinery of
impeachment was fired up to remove
some of these Federalists from the bench,
Judge Pickering, certainly a drunk and
probably insane, was removed.

The day the Senate voted him out, the
House of Representatives returned eight
articles of impeachment against Justice
Samuel Chase, Seven of these charges re-
counted Chase’s unseemly zeal in presid-
ing over sedition and alleged treason
trials with a vigor more suited to an over-
reaching prosecutor than to a judge,
Chase had deservedly won the title “the
bloody Jeffreys of America” for his feroci-
ty on the bench. One could plausibly
find in those charges a desire to dis-
cipline Chase for having paid no atten-
tion to the First Amendment, But the
eighth article proved that the youny Bill
of Rights still had no true friends in the
councils of power: It charged Chase with
making an intemperate antigovernment
speech, Although the offense was not
cast strictly as sedition, Jefferson himself
so characterized it when urging the Con-
gress to proceed against Justice Chase,

To be sure, there are some passing
references 1o the Bill of Rights in the early
decisions, but not so as to inspire confi-
dence that the judges had taken its true
meaning to heart. For example, when At-
torney General Levi Lincoln appeared 1o
argue in the Supreme Court on behalf of
Secretary Madison and against Marbury's
right to a mandamus, he was asked
where Marbury’s commission might be.
Chiet Justice Marshall, not entirely gratui-
tously, advised the attorney general that
he could invoke his privilege against seli-
incrimination if he wished,

Then, in the trial of Aaron Burr, Chief
Justice Marshall on circuit reaffirmed the
Sixth Amendment right of compulsory
process in terms that still repay study, But
these were {solated bursts of rhetoric an
an otherwise silent stage,

The history | have limned is familiar,
Some recount it with wonder that the
judges did not take the Bill of Rights
more seriously, and some with disap-
pointment that they did not, Still others,
such as Justice Holmes, have cited these
early actions—or inactions—as proof that
the magisterial words of those ten
amendments could not have been meant
as literal and indisputable commands.

All three groups are misguided, | be-
lieve. To begin with, as Hugo Black kept
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reminding us, the words are clear and
commanding, not elastic and hortatory:
“Congress shall make no law” “the ac-
cused shall enjov” “no persan . ., shall
be compelled.” You do not need to be
a constitutional scholar to see this point,
a less elegant metaphor will do: If you
take your dog to nbedience school, and
begin to say things like “sit,” “heel,” and
"come,” and for the first few classes your
dog doesn't respond, this does nol mean
that obedience schooling is a failure or
that your dog knows better than you do

how dogs should behave.

More respectiully, the Bill of Rights was
written by people who knew of particu-
lar abuses and wished to make unmistak-
able that they should not occur again. It
was written about judges and for judges,
by lawyers and on behall of clients,
clients, whose collective life experience
showed the need for such a testament
disposing and directing how the legacy
of revelutionary stiuggle should be dis-
tributed as the patrimony of their
children,

These clients had stood in the dock of
England and America. They had, with
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Zenger in New York, Penn in Westmin-
ster, and the dozens of others charged
with sedition and insurrection, borne the
censar’s lash and the policeman’s boot,
The judges’ record in all of this vividly
recollected history had given littlhe rea-
son to believe that they were wonhy
keepers of freedom’s flame. Lord Mans-
field’s reluctant concession In Miller’s
case, fragments of Chiefl Justice Holt's
jury charges, Lord Camden's apinion for
Wilkes—these stood out as exceplions,
The truer heroes were, {inst, the clients
who had dared to speak and publish and
protest and disobey, and second, the law-
vers who had at times risked joining their
clients in the dock. As Goveneur Morris
said of Andrew Hamillon's defense of
Zenger, here was the moming star that
lighted the path to libenty,

From these fresh memories came these
amendments, as reminders o the citizen,
weapons to the lawyers and entreaties o
the judges.

For the citizen, who after all swears no
particular oath to be liberty's friend, these
amendments remind us to hold in our
hands two dialectically-opposed notions
al the same time: The idea of social co-
hesion and the injunction of telerance
and respect to the despised, the dispos-
sessed, the outcast,

For the lawyers, these are our weapons,
willed 10 us by those who preceded us
in this profession, and without the lak-
ing up and using of which we are not
worthy of our role. QOurs (s the special
duty assigned in different societies to dif-
ferent classes and kinds of people—it is
the duty of remembering. Remembering
the dark times and sacrifice that brought
forth these words, wrilten on a paper by
our grandfathers for our grandfather’s
clients, And, having remembered, to
wield these words worthily,

For the judges, these words are en-
treaties about power and the limits of
power. They are in terms and by their ori-
gins a reminder that judges do not own
and did not iment the law. They are sim-
ply appointed its keepers, The judges are
named by the Constitution’s third article
and catechized by these enumerated
rights. The judges are custodians of the
house of the law, so that when a client
seeks refuge and a lawyer takes up her
cause, the two of them can come in out
of the din and darkness and find there
a kind of sanctuary in the jungle. W
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Alabama State Bar
Proposed Communications
Law Section Survey

A task force has been commissioned to survey the mem-
bership of the Alabama State Bar to determine whether there
is sufficient interest to form a Communications Law Section,

The section’s focus would be four-fold:

{a) Development of a network of experienced attorneys for
the sharing of information and Identification of knowledge-
able attorneys throughout the state;

(b) Publication of a petiodic newsletter dealing with com-
munications law topics of special interest to Alabama at-
torneys;

{c) Presentation of an annual seminar, either in conjunc-
tion with the state bar convention or perhaps in conjunction
with other communications business groups, such as the
Alabama Cable Television Association, Alabama Press Associ-
ation or Alabama Broadcasters Association; and

(d) Legislative efforts and oversight as the need arises,

The Alabama Lawyer

Attorneys who might be interested in joining the Alabama
State Bar Communications Law Section would be those who
have an interest in radio, television, cable, newspaper, maga-
zine/book publications, or public utility or common carrier
issues (including cellular telephone service), and related sub-
jects such as defamation, privacy and public access law. Not
only attorneys who represent businesses of this nature, but
also attorneys representing municipalities on these issues
would likely be interested in this section,

The annual dues for membership in this section would
probably range from $10 to $20, depending en the number
of members and the level of activity of the section.

If you would be interested in becoming a charter member
of this section, please indicate on the survey form below and
teturn it to Keith B, Norman at the state bar headquarnters in
Montgomery by April 15, 1990,
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ABOUT MEMBERS

Matthew S. Ellenberger announces
the opening of his office at 1318 Alford
Avenue, Suite 102, Birmingham, Ala-
bama 35226, Phone (205) 822-0271,

n

Rodger M. Smitherman announces
the opening of his office January 2,
1990. Offices are located at Bank For
Savings Building, Suite 1418, 1919
Morris Avenue, Birmingham, Alabama
35203, Phone (205) 322-0012.

=

William FE Addison, formerly of
Reese & Addlson, announces the
opening of his office at 602 South
Hull Street, Montgomery, Alabama
36104, Phone (205) 269-0700.

[ |

C. John Dezenberg, Jr. announces
the opening of his office for the prac-
tice of law, Offices are located at 121
Jefferson Street, North, Huntsville,
Alabama 35801, Phone (205) 533-
5097,

n

Bryan Duhe announces the re-
location of his law office to 1110
Montlimar Drive, Suite 1080, Mobile,
Alabama 36609, Phone (205) 344-
9006,

|

John N. Pappanastos, formerly of
Pappanastos & Samford, PC., an-
nounces the formation of The Law Of-
fices of john N. Pappanastos, and the
relocation of his offices to Suite 303,
Corporate Square, 555 South Perry
Street, Montgomery, Alabama 36104,
Phone (205) 264-8500.

|
AMONG FIRMS

Balch & Bingham, founded in
Birmingham in 1922, announces that
John David Snodgrass opened its

fourth office in Huntsville’s Central
Bank Building,

Balch & Bingham maintains other
offices in Birmingham and Mont-
goOmery,

|

The firm of Finkbohner, Lawler &
Qlen announces the relocation of its
office to Landmark Square, 104
Dauphin Street, Suile 300, Maobile,
Alabama 36602, Phone (205) 438-
5871.

M

Ball, Ball, Matthews & Novak, P.A.
announces that James A. Rives and
Fred B. Matthews have become asso-
ciates with the firm. Offices are
located at 60 Commerce Street, Mont-
gomery, Alabama 36104,

||

The firm of King & King announces
that Joseph W. Strickland has become
an associate of the firm. Offices are
located at The King Professional
Building, 713 South 27th Street, PO
Box 10224, Birmingham, Alabama
35202-0224, Phone (205) 324-2701,

H

Allen W, Howell, Richard D.
Shinbaum and Frank L. Thiemonge,
HI announce their association and the
tormation of the firm of Shinhaum,
Thiemonge & Howell, P.C. Offices are
located at 608 South Hull Street,
Mantgomery, Alabama. Phone (205)
269-4440.

|

Roy H. Phillips, Jeffrey C. Ezell and
Richard M. Kemmer, Jr. announce the
formation of a partnership to be
known as Phillips, Ezell & Kemmer.
Offices are located at 703 13th Street,
PO. Drawer 2500, Phenix Cily, Ala-
hama 3686B8-2500. Phone (205)
297-2400,

|

About Members, Among Firms

W. Mark Anderson, 111, Charles A,
Graddick, formerly attorney general
of Alabama, and G. Dennis Nabors
announce the formation of a pro-
fessional corporation for the practice
of law under the firm name of Ander-
son, Graddick & Nabors, PC, Offices
are located at 461 South Court Street,
P.O. Box 948, Monigomery, Alabama
36101. Phone (2053) 264-8011,

[ |

Ramsay, Baxley & McDougle an-
nounces that Lori S. Collier has
become a partner of the firm. The firm
name has been changed to Ramsey,
Baxley, McDougle & Collier. Offices
are located at 207 West Troy Street,
PO, Box 1464, Dothan, Alabama
36302. Phone (205) 793-6550.

[ ]

Hamilton, Butler, Riddick, Tarlton
& Sullivan, PC. announces that |.
David Brady, Ir. has become a partner
in the firm. Offices are located at
Tenth Floor, First National Building,
PO. Box 1743, Mobile, Alabama
36633, Phone (205) 432-7517.

=]

The firm of Watterson & Singer, PC.
announces that Thomas C. Hollings-
worth has become associated with
the firm, effective January 8, 1990.
Offices are located at 2007 Lancaster
Road, Birmingham, Alabama 35209,
Phone (205) B71-3980.

[ |

Hand, Arendall, Bedsole, Greaves
& Johnston announces that Karen
Pailette Turner has become asso-
ciated with the firm, and that Blane
H. Crutchfield and David R, Quitt-
meyer have become members of the
firm. Offices are located al Suile 3000,
First National Bank Building, PO. Box
123, pMobile, Alabama 36601, Phone
(205) 432-5511,
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Sadler, Sullivan, Herring & Sharp,
PC. announces that Turner B. Wil-
liams has become a member of the
firm, and the offices of the firm are
now located at 2500 SouthTrust Tower,
Birmingham, Alabama 35203-3204.
Phone (205) 326-4166,

|

Morring, Schrimsher & Riley an-
naunces that Sharon D Hindman has
become a member of the firm. Offices
are located at 117 East Clinton Avenue,
Huntsville, Alabama 35801. Phone
(205) 534-0671,

n

Smith & Taylor announces that A.
Joe Peddy has become a member of
the firm and Michael B. Walls has be-
come assoctated with the firm. Offices
are located at Suite 1212, Brown Marx
Tower, Birmingham, Alabama 35203,
Phone (205) 251-2555,

[ |

The firm of Holt, Cooper & Up-
shaw announces that James L. Kess-
ler, 1l has become a partner of the
firm. Offices are located at 529 Frank
Nelson Building, Birmingham,
Alabama,

|

William James Samford, Jr. and Su-
san Shirock DePaola, formerly part-
ners in the firm of Pappanastos &
Samford, PC., announce the forma-
tion of the firn of Samford & DePao-
la, PC,, with offices located in the
Colonial Financial Center, Suite 601,
One Commerce Street, Montgomery,
Alabama 316104, Phone (205)
262-1600,

a

The firm of Otts & Moore an-
nounces that ). David Jordan has
joined the firm as a partner, and the
firm name has been changed to Otts,
Moore & Jerdan, Offices are located
at 401 Evergreen Avenue, Brewlton,

Alabama 36426, and the firm's mail-
ing address is PO. Box 467, Brewton,
Alabama 36427 Phone (205) B67-
7724,

i

The firm of Reeves & Stewart an-
nounces Robert E. Armstrong, Il has
become a partner. Offices are locat-
ed on the 2nd Floor, First Alabama
Bank Building, PO. Box 457, Selma,
Alabama 36702-0457, Phone (205)
875-

7236.
]

First Title Corporation of Allanta,
Georgia, announces the opening of its
Birmingham branch office at One
Perimeter Park South, Suite 100N,
35243 and has named Scott ). Hum-
phrey as its statewide district mana-
ger, Humphrey is a 1981 graduate of
Cumberland School of Law, and has
been district office attorney for the
Small Business Administration for the
past seven years.

@

D. Grant Seabolt, Jr. has been elect-
ed to the position of junior partner in
the firm of Bird & Reneker. The firm's
offices are located at 1100 Premier
Place, 5910 North Central Expressway,
Dallas, Texas 75206, Phone (214)
3737070,

[ |

Frank M. Bainbridge, Walter L.
Mims and Bruce F. Rogers announce
the formation of a partnership under
the name of Bainbridge, Mims &
Rogers. Offices are located at The
Luckie Building, Suite 415, 600 Luck-
ie Drive at Highway 280 South, PO,
Box 530886, Birmingham, Alabama
35253, Phone (205) 879-1100,

[ |

Corley, Moncus & Ward, PC. an-
nounces that Ezra B. Perry, Jr. has be-
come a member of the firm. Offices
are located at 2100 SouthBridge Park-
way, Suite 650, Birmingham, Alabama
35209, Phone (205) #79-5959,

[ |

The firm of Nowlin & Summerford

announces that ). Calvin McBride has

joined the firm effective January 1,
1990, The firm will be known as
Nowlin, Summerford & McBride. Of-
fices are located at 118 E. Moulton
Street, Decatur, Alabama 35601,
Phone (205) 353-8601,

a

The firm of Lanier, Ford, Shaver &
Payne, P.C. announces that Robert E,
Ledyard, Il has become a partner in
the firm. Offices are located at 200
West Court Square, Suite 5000, Hunts-
ville, Alabama 35801,

=]

Beasley, Wilson, Allen, Mendel-
sohn & Jemison, P.C. announces that
Randall B, James has become a mem-
ber of the firm. Offices are located at
207 Montgomery Street, PO, Box

4160, Montgomery, Alabama
36103-4160. Phone {205) 269-2343,
n

Lynn W. Jinks, 11l and L. Bernard
Smithart announce the formation of
the firm of Jinks & Smithart with
offices located at 219 N, Prairie Street,
Unton Springs, Alabama 36089,
Phone (205) 738-4225.

]

The firm of Rives & Peterson an-
nounces that Ralph C. Bishap, Jr., Nat
Bryan and Richard E. Smith have be-
come partners. They are all graduates
of the Cumberland School of Law,
Offices are located a1 1700 Financial
Center, Birmingham, Alabama 35203-
2607, Phone (205) 328-8141,

2]

W. Cameron Parsons, formerly a
pantner in Ray, Oliver, Ward & Parsons,
and James A. Hall, Jr., formerly an
associate in Mountain & Mountain,
announce the formation of a partner-
ship for the practice of law under the
name of Parsons & Hall. Offices are
located at Suite 324, Secor Bank
Building, 550 Greenshoro Avenue,
Tuscaloosa, Alabama. The mailing ad-
dress is PO, Box 031847, Tuscaloosa,
Alabama 35403. Phone (205) 349-
5500, |

The Alabama Lawyer

81




Consultant’s Corner

The following is a review of and com-
mentary on an office automation issue
that has current importance to the le-
gal community, prepared by the office
automation consultant to the state bar,
Paul Bornstein, whose views are not
necessarily those of the state bar,

Last issue’s article on a scenario of le-
gal practice in the '90s emphasized tech-
nological issues that would very likely
have an impact on law firms in the com-
ing decade, True, they very likely will.
Equally true, there are other significant
issues that will have an impact on law
firms as well, One of these is profitabil-
ity, the ability to earn enough money to
make the practice of law worthwhile. An-
other is governance and structlure, the
ability to organize oneself to be In a po-
sition to earn a decent income,

Responding to these more than obvi-
ous needs, over the past year we have de-
veloped a new program of assistance
called a practice management audit. It
is a program that has been offered to
maore than a dozen Alabama and Geor-
gia firms over the past year, and their ac-
ceptance has been quite favorable,

Practice management audit

This program is intended to assess the
efficiency of the firm as a whole, with-
out specific emphasis on technical fune-
tions. The four primary areas of
evaluation are:

—firm profitability,

—governance and organization,

—support staff adequacy and

—administration,

Profitability looks at fee income per
partner (or principal) in comparison with
other firms of similar size and geographic

area. It also examines fee income in
terms of per horam realization. Finally,
partners’ (principals) income distribution
formulas are reviewed for equity and in-
centive, Specific remedies, where ap-
propriate, are recommended.
Governance and organization focus on
how the firm is managed, both from an
executive and administrative perspective,
Topics reviewed include executive deci-
sion-making, associate development and

Bornstein

stafl administration, Special attention is
given to who does what—in particular,
the division of duties between the pro-
fessional stafl and support staff,

The support staff is assessed in terms
of capacity and size. Particular attention
is paid to the versatllity of the staff, its

ahility to support multiple practice dis-
ciplines, Administration is surveyed in
terms of its effectiveness in carrying out
its mission in areas of risk management,
personnel management, text and data
processing software and hardware, filing,
telephone and reception procedures,
wages and benefits,

Recommendations are quite specific.
If you are under-utilizing paralegals,
slighting associates, emplaying ohsolete
equipment or carrying excess overhead,
the findings will be clearly stated and de-
tailed corrective action recommended.,
There will be no surprises, It is our cus-
tom to keep you informed daily of our
tentative findings and to offer you a ver-
bal summary of our anticipated recom-
mendations prior to leaving the premises,

Qur recommendations are presented
in written form within two weeks of com-
pletion of the engagement and include
a cost/benefit recap as well as an action
plan. Post-engagement telephone can-
sultation Is available to all clients at no
cost, Our methodology includes ahser-
vation, interviews, analytic measurement
and professional judgment gleaned from
experience with more than 100 law firms
in the southeast ranging in size from one
to 250 lawyers.

A practice management audit will not
solve all problems, In fact, it will not
solve any problems unless you are at
least open to the suggestion of doing
some things differently. There still remain
aur other three programs: word process-
ing, data processing and administration,
if that seems to fit your needs, This new
program is offered for those who:

—have a backlog of work,

—apply themselves industriously to it
and

—yet still find prosperity elusive, W

84

March 1990




Request Ao,

F r Onsu in rVi es Firm Size* Duration™  Fee A:}w:«g:u
or Consulting Servic

® ® :lim. - Gdws  $2.50000 :jf;g{;

Office Automation - = " ™

I day & s0000 50000
**[uration relers to the planned on-premise tme
and does not inglude time spert by the consultant

[ ]
in his own affice while preparing documentation
Onsu I ng rog ram and recommendations,

I

2-3 2days 100000 $400.00
4.5 3 days $£1.50000  $33300
&7 4 days V4200000  $30700

REQUEST FOR CONSULTING SERVICES

OFFICE AUTOMATION CONSULTING PROGRAM
Sponsored by Alabama State Bar

THE FIRM

Firm name
Address
City Zip telephone #
Contact perton title
Number of lawyers paralegals ____________ secretaries _______ others
Offices in other cities?

ITS PRACTICE

Practice Areas (%)

Litigation — Maritime — Corporate
Real Estate S — Collections R — Estate Planning
Labor PR ——— Tax W — Banking

Number of matters presently open
How often do you hill?

Number of clients handled annually
Number of matters handied annually

EQUIPMENT

Word processing equipment (il any)
Data processing equipment (if any)
Dictation equipment {if any)
Copy equipment (if any)
Telephone equipment

PROGRAM

% of emphasis desired  Admin. WP Needs DP Needs
Audil e Analysis R Analysis

Preferred lime (1) W/E (2) WIE

Mail this request for service to the Alabama State Bar for scheduling. Send to the attention of Margaret Boone, executive
assistant, Alabama State Bar, PO, Box 671, Montgomery, Alabama 36101.
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Bar Briefs

Holmes & Reeves. He has lectured at
programs on developments in business
law on behalf of the Alabama Bar Insti-
tute for Continuing Legal Education.
He serves on the Council for the Ala-
bama Law Institute, the state’s advisory

law revision and law reform agency, and
various business law committees asso-
ciated with the American Bar Associa-
tion.

—Mabile Press Register
]

Hunt appoints Peebles to Securities
Commission

Mobhile attorney E.B. Peebles, 11l was
appointed a member of the Alabama
Securities Commission by Governor Guy
Hunt.

Pechles

The five-member commission enforces
state laws governing the issuance and
sale of securities and related transactions,

Pecbles will serve nearly a four-year
term on the commission. His term will
expire Oct. 31, 1993,

He is a pariner of the firm of Arm-
brecht, Jackson, DeMouy, Crowe,

Chemical Abuse Knows
No Barriers. ..

(including the bar)

Confidential help from fellow
professionals is a phone call away

1-800-237-5828

Riding the Circuits

Lee County Bar Association
President—Arnold W, Umbach,
Jr., Opelika
Vice-president—Cecil M. Tipton, Jr.,
Opelika
Secretarytreasurer—W, Banks Herndon,
Opelika

ADDRESS CHANGES

Please check your listing in the current 1989-90 Alabama Bar Directory and complete the form below ONLY if there are any changes to your listing.

Due to changes in the statute governing election of bar commissioners, we now are required o use membery’ office addresses,
unless none is available or a member is prohiblted from recelving state bar mail at the office. Additionally, the Alabama Bar Directo-
ry Is compiled from our malling tist and it Is Important to use business addresses for that reason,

NOTE; if we do nat know of a change in address, we cannot make the necessary changes an our records, so please notify us when your address

changes. This natification must be [n_ wiitlng,

- -

Member Identification

i HE; . ?E‘i (Sacial Security) Number -
Other Full Name Business phone number Race  Sex
Rrmor Organization I].irthda l-c Year of admission
Office Mailing Address
City State Zip Cod; County
Office Street Address (if different)
City Stale Lip Cod; County
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Membership Registration
ALABAMA STATE BAR
FAMILY LAW SECTION

The Family Law Section of the Alabama State Bar is committed to improving the practice of Family and Domestic
Relations Law in Alabama. Please join us by registering for membership today. (Section dues are $15).

vesuww
1. MNAME:

Address:

Telephone Number:
2. Are you willing to assist in monitoring the progress of pending legislation? YES NO
3. Are you willing to write articles for the section newsletter? YES NO

4,  On which committees would you like to serve? (Program, Legislative, Nominating, Membership, Newsletter,
Continuing Legal Education)

5. What goals or aims should the section have?

6. Other comments and suggestions:
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Building Alabama’s Courthouses

The following continues a history of Ala-
bama’s county courthouses—their ori-
gins and some of the people who con-
tributed to their growth. The Alabama
Lawyer plans to run one county’s story
in each issue of the magazine. If you
have any photographs of early or pres-
ent courthouses, please forward them
to:

Samuel A. Rumore, )r.
Miglionico & Rumore
1230 Brown Marx Tower
Birmingham, Alabama 35203

Wilcox County

Wilcox County was named to honot
Army Lieutenant Joseph M. Wilcox, Wil-
cox was a native of Conneclicut who had
graduated from West Point in 1812, His
first assignment in the army was to the
Southern frontier, shortly before the out-
break of the Cresk Indian War,

During the Indian uprising, which be-
gan in 1813, Wilcox led a detachment of
five men in a canoe on a mission to lo-
cate an overdue supply barge on the Ala-
bama River. He and three of his soldiers
were caplured by hostile Indians, The In-
dians tortured, scalped and then killed
the captives. Wilcox was buried with
military honors at Fort Claiborne in Mon-
roe County in January 1814, Less than six
years later the graleful people of Alabama
named one of their new counties for him.

The territory that is now Wilcox Coun-
ty was opened for settlement after the
Treaty of Font Jackson which ended the
Indian wars in the summer of 1814, The
first white settlers arrived in 1815, The
counly was eslablished December 13,
1819, ene day before Alabama became
a state, It was formed from lands previ-
ously in Dallas and Monroe counties,

One of the first orders of business in
the new caunty was the selection of a
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county seat, Commissioners were ap-
pointed to select a temporary seat of jus-
tice. Although no records exist of this
temporary location, it is likely that the
home of one of the coammissioners was
used,

In 1821 the town of Canton, located on
a bluff on the west bank of the Alabama
River, entered inta an agreement with the
commissioners to become the county
seal, The town donaled 50 acres to the
county, designated a lot for a public
square and autharized the sale by the
county of the remaining lots, On july 29,
1822, Wiley, Benjamin and Ezekiel
Glover agreed to construct a courthouse
in Canton by October 1 of that year for
a contract price of $2,500, The two-story
frame structure was described as being
36 feet long, 24 feet wide and 18 feet
high. Itis known from early court reconds
that this courthouse was in use in 1823,
Canton thrived during this period as the
county seat town.

By 1830 a movement began to relocate
the courthouse to a place closer to the
peographic center of the county. The

State Legislature appointed a committee
to select a new site. On September 14,
1832, Thomas and Martha Hobbs Dunn
signed a conditional deed to 12 acres of
land approximately five miles east of
Canton, provided that the county move
the courthouse to this new location, The
pift was accepted, and the county seat
was maved from Canton in 1833, The
new town became known first as Wilcox
Courthouse and then Barboursville, in
honor of Senator Philip P. Barbour of Vir-
ginia. The town of Canton declined and
then gradually disappeared over the years
following the courthouse removal.

The courthouse built In the new town
was erected by the Rev. James Thomp-
son, a Methodist minister. It was a two-
story wooden structure having offices on
the first Hloor and a courtroom and jury
rooms cn the secend, On December 20,
1833, the County Commission approved
the payment of $1495 for the building.

The name “Barboursville” proved to be
unpopular with many citizens. Due to
lingering resentment over the courthouse
relocation from Canton, people outside
the town sometimes called the residents
of Barboursville “Shavers,” much to their
chagrin. In 1841, Dr. John 2, Caldwell,
a pioneer in the community, suggested
that the town change its name to Cam-
den which was his former hometown in
South Carolina. The idea was accepted,
and Camden was incorporated that year,

The wooden courthouse at Camden
servid the caunty until 1857 when it was
razed to be replaced by a new building,
Architect Alexander Bragg, a native of
Narth Carolina and the brother of Gen-
eral Braxton Bragg, was employed by the
county on February 14, 157, ta build a

Samuel A, Rumore, I, s a graduate of
the University of Notre Dame and the
University of Alabama School of Law. He
served as founding chairpersan of the
Alabama State Bar's Family Law Section
and 18 in practice in Birminghar with
the firm of Miglienico & Rumare.
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Old Wilcox County Courthouse, completed in 1859, now the Wilcox County Library

more elaborate brick structure, The con-
tract provided that he would remove the
old building, build a néw structure and
have until January 1, 1859, to complete
the work. The contract price was $16,764.
Alter the old courthouse was torn down,
court was held in the Wilcox Hotel until
the new courthouse was completed.

Bragg designed a Greek Revival brick
courthouse. The west, or front, entrance
has four fluted Doric columns, A brack-
eled aoverhanging cornice extends around
the building. An interesting feature is the
pattern of the supporting brackets which
alternate around the roof tirst as paired
and then as sing'e brackets, The build-
ing was originally designed with interi-
or staircases. However, double wrought
iron exlernal stairs and an iron porch
were added 1o the front of the huilding
in the 1880s,

In 1963, narth and south annexes were
added to the main courthouse. The style
used for these additions contormed to
the original Greek Revival style used in
1859. The contractor for this project was
Weston Scarsbrock, Sherlock, Smith and
Adams, Inc. served as architects,

In 1978 a threestory courthouse annex
was constructed within a block of the
original building. The courts were re-
moved to the new structure, The former
courtroom in the 1859 building was
renovated 1o become the Wilcox Coun-
ty Library. The contractor for the new
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building was Rodgers and Bullard Con-
struction Corporation of Montgomery.
The architect was Mantin ), Lide Associ-
ates, Inc. of Birmingham.

Before completing the story of the Wil-
cox County Courthouse, a footnote must
be added to acknowledge the contribu-
tions of the Cook family to Wilcox Coun-
ty. Attached to the front of the old
courthouse is a marker honoring Enoch
Hooper Cook. Cook was more than 50
years old when he enlisted in the Con-
federate Army as a private, Ten of his
s0ns, as well as two of his grandsons, like-

wise served the Confederacy. Their
names are listed on the marker as the
largest number of persons from one
family—13—to render military service in
the War Between the States, Four of his
sons and both of the grandsons were
killed in the war.

One of the surviving sons, Zoroaster S.
Cook, made another significant contribu-
ton to Wilcox County. He served as pro-
bate judge, In 1865 the County
Commission authorized Zo Cook 1o take
whatever steps he thought necessary to
preserve Wilcox County records from
Federal raiders. Judge Coak enlisted the
aid of a local coffin maker, James P. Dan-
nelly, who built a number of strong
wooden hoxes. Under cover of night, the
deed, mongage, estate, marriage, tax and
other permanent records of the county
were packed into the boxes and taken to
a hiding place several miles away. The
troops who entered the courthouse later
destroyed or carried away whatever
papers they could find. But all of the per
manent and valuable documents of the
county were hidden. Due to the efforts
of Judge Cook, the records of Wilcox
County from 1819 to 1865 today remain
virually intact, unlike those of many
other counties,

The author acknowledges with deep
appreciation material furnished to him by
John L. Godbold, attorney in Camden,
Alabama; his wife, Mary Scott Godbaold;
and Wilcox County historian Quida Starr
Woodson, B

Wilcox County Courthouse Annex
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Punitive Damages and Post-Verdict
Where Are We Now and Where Do We

.
i, N A T N T, e M gl i g

by Davis Carr

There are procedures for postverdict
review of punitive damages, both pre-
and posttort reform, This article exa-
mines those procedures. First, pre-tort re-
form case law is presented, focusing on
Creen Ol Co, v, Hornshy, 539 50.2d 218
(Ala, 1989), which may still be relevant
after the Alabama Supreme Court ex-
amines the torl reform statute an the
same topic, Alabama Code § 6-11-23
(1975) (Supp. 1989}, The second portion
of this article will address this statute. Fi-
nally, practice pointers pursuant to both
procedures will be discussed.

Pre-tort reform—the Green Oil
faclors

To understand the Green Olf factors,
a briel history is helpful.

The origins of Green Oil—The gene-
sis of the Green Qil factors are found In
a special concurrence by Justice Jones in
Ridout's-Brown Service, Inc. v. Holloway,
397 So.2d 125, 127 (Ala. 1981), Holloway
involved a $220,000 award relative 1o
preparation and embalmment of a body.
While concurring in affirming the entire
award, Justice Jones addressed the “un-
guided discretion accorded in both the
fact-finding process and the judicial re-
view that fixes the amounl of punitive
damages” {d. While punitive damages
“nught to sting in order to deter” Justice
Jones wrote, “only in lhe rarest of cases
should it be large enough to destroy; this
is not its purpose” Id. The current sys-
tem furnishes “virtually no yardstick for
measuring the amouni of the award over
against the purpose of the award” [d.
While recognizing that evidence of
wealth of the defendant was entirely too
prejudicial to inject in the tnal before a
jury decides liability, |ustice Jones sug-
gested that a post-judgment proceeding
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rocedures:
10 from Here?

by way of judicial review could examine
the financial worth of a defendant, and
then measure the amount of the award
over against the purpose of the award, Id.
al 128,

Six years later in Aetna Life Ins, Co. v
Lavoie, 505 So.2d 1050 (Ala, 1987) (the
“final chapter” of this case), Justice Hous-
ton wrote a special concurrence which
hegan with his observations that a sub-
stantial portion of the judgment in that
£3.5 million punitve damage award (on
the bad faith refusal to pay $1,579.74) vio-
lated constitutional standards. [d. at
1060, “We have permitted punitive dam-
ages to be levied without the constitu-
tional safeguards that we insist attend
every criminal prosecution.” Id, at 1061,
justice Houston proceeded to enumer-
ate seven factors which “should be tak-
en into consideration by the trial court
in setting the amount of punitive dam-
ages.” Id. al 1062. 1t is submitted this was
a request for legislation along these lines;
however, when the legislatore met, this
was not the law enacled,

These seven faclors later became the
Green OQil factors, and briefly they are as
follows:

1, Punitive damages should bear a rea-
sonahle relationship 1o the harm. If
actual or likely harm is slight, dam-
ages should be small. Il grievous,
damages should be greater,

2. The degree of reprehensibility of de
fendant’s conduct should be consid-
ered, including the duration of this
conduct, the degree of defendant’s
awareness of any hazard, conceal-
ment, along with existence and fre-
quency of similar past conduct,

3. Punitive damages should remove the
profitability of the wrongful conduct
50 that defendant recognizes a loss,
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4. The financial position of defendant
is relevant.

5. All costs of litigation should be in-
cluded to encourage plaintiffs to
bring wrongdoers to trial.

6. if defendant has been criminally
sanctioned for his conduct, this
should be taken into account in
mitigation.

7. Other civil actions agalnst the same
defendant, based on the same con-
duct, should be taken into account
in mitigation,

Id.

Accordingly, itis submitted that Green
Oil factors have their origin from two en-
tirely different sources. Justice Jones was
seeking to ensure that punitive damages
would “sting” the tortfeasor. Justice Hous-
ton was seeking to make punitive dam-
ages constitutional by aflording
guidelines to satisfy cue process argu-
ments. It is this latter rationale which the
court has apparently embraced, in what
are submitted to be the only opinions to
date by a majority of the court squarely
addressing the arguments as to constitu-
tional deficiencies with regard 1o puni-
tive damages, Central Alabama Elec.
Co-op. v. Tapley, 546 So.2d 371 (Ala.
1989) and Industrial Chem, and Fabrica-
tors, Inc. v. Chandler, 547 So.2d 812 (Ala.
1949),

Meanwhile, another relevant trend in
postverdict analysis was developing,
Hammond v. City of Gadsden, 493 50.2d
1374 (Ala. 1986). Hammond was a
$12,000 verdict for fravd, breach of con-
tract and negligence regarding misrepre-

sentations as to the effect of change of
insurers on an employee who participat-
ed In an insurance program. The trial
court ordered a remittitur of that portion
of the verdict in excess of $2,000.

In an opinion by Justice Shores, the
court noted that it was not only appropri-
ate, “but indeed our duty,” to reguire tri-
al courts to “reflect in the record the
reason for interfering with a jury verdict,
or refusing 10 do so, on grounds of ex-
cessiveness of the damages” Id, at 1379,
A number of factors appropriate for con-
sideration, according 1o Justice Shores,
included culpability of the defendant’s
conduct, desirability of discouraging
others from similar conduct, impact
upon the parties, as well as impact en in-
nocent third parties. Id. (citing cases), Ac-
cordingly, there ensued a series of
Hammond remands, wherein the trial
judges, as originally understood) were
required to state their reasons for either
granting a remittitur, or refusing to grant
a remittitur. All reported opinions which
set forth trial judges' Hammond findings
are noted below? Considering these
cases should be helptul in a Green Oil
analysis.

The Green Oil factors—With this back-
ground, in January of 1989 the court re-
leased its opinion in Green Oil, A small
oil company operated by the Green
brathers in Union Springs sued store
owners for recovery of personal proper-
ty and for money due on an open ac-
count for gasoline delivered. The store
owners counterclaimed seeking compen-
satory and punitive damages for breach
of contract and fraud. The jury awarded
the oil company $2,000 on its claim, but

Davis Carr, a partner in the Birmingham
firm of Hand, Arendall, Bedsole, Greaves
& Johnston, received his undergraduate
degree from the University of South
Alabama and law degree, cum laude,
from the University of Alabama School
of Law. He is a member of the Alabama
Defense Lawyers Association, DRI and
the Litigation Section of the ABA,
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then awarded the store owners compen-
satory damages of about $15,000 and pu-
nitive damages of $150,000. The trial
judge remitted all but $25,000 of the pu-
nitive damage award, and this action was
affirmed on appeal in an opinion auth-
ored by Justice Houston. After reviewing
the Hammond developments, and after
quoting justice Joned in the Holloway
case, discussed previously, Justice Hous-
ton observed that a jury verdict may be
excessive "even when it is the result of
a properly functioning jury” 539 So0.2d
at 222, That is, since the jury does not
know the impact its verdict is having on
the defendant, the verdict may not be ac-
complishing “society’s goals” ld. Accord-
ingly, the seven factors set forth by Justice
Houston in his special concurrence in
the 1987 Lavoie case was adopled by the
full court, with Justice Maddox concur-
ring specially,. The ial judges MHam-
mond findings, which were turned into
the Green Ol analysis in this case, are
sgt forth in the opinion and are in-
structive,

Specifically, it was noted that defen-
dant was not incorporated, was operated
as a partnership out of Union Springs by
the twa Green brothers, and therelore
any judgment was a personal judgment
against the Greens, “It doesn't take a large
verdict to be heard and felt a few miles
deswn the road in Union Springs by two
local individuals” Idd, at 221, It is hoped
this does not mean 10 suggest that there
should be some relationship between the
amount of the verdict to the geographi-
cal distance between plaintiff and a cor-
porate defendant’s headquanters.)

Green Oil factors applied—Again, it is
sugpested that Hammond findings are in-
structive for Green Qil analysis. Accord-
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ingly, it Is helpful to review those
Hammand findings by trial courts which
are reported in the decisions, as listed in
footnote 2.

Mareover, there are presently four
cases which lend specific insight as to
how Green Ol factors are to be applied,

The most interesting Green Oil appli-
cation to date is Wilsan v. Dukonia Corp,
NV, 547 S0.2d 70 (Ala. 1989, Wilsan in-
volved approximately $20,000 in com-
pensatory damages ard roughly $21,000
in punitive damages fer the wrongful cut-
ting of timber. Once again Justice Hous-
ton authored the majorily opinion,
Justices jones, Adams, Steagall and
Kennedy concurred. Chief Justice Horns-
by, along with Justices Maddox, Almon
and Shores, dissented, although only jus-
lice Maddox wrote a dissenting opinion.

The majority opinion in Wilson exam-
ined evidence tendered al a post-judg:
ment hearing, which in essence
disclosed the abject poverty of the in-
dividual defendant against whom the
punitive damages were assessed, He was
on social security and received $580 a
month, He got a monthly pension of
$300. He was 57 years old and had a dis-
abling nerve disease He had a total
monthly income of about $970, and
owed about $450 on 2 house note, $190
for a car, and the remainder went for
*medication and other living expenses,”
Id. at 73. Moreover, the jury did not know
that in order ta satisfy this judgment de-
fendant would have to sell 306 acres of
land which had been in his family “for
many years and on which he planned to
retire” Id, at 74,

Consequently, the majority held that
the post-judgment hearing disclosed pu-
nitive damages were excessive in this
case, and ordered that plaintiffs either ac-
cept remittitur of the entire punitive dam-
age award, or the judgment would be
reversed and the case remanded,

While it is therefore clear from Wilson
that impoverished defendants may be
protected from punitive damage awards,
what impact does or should the availa-
hility of liahility insurance have in this
analysist While that gquestion was not di-
rectly answered in Industrial Chem. and
Fiberglass Corp. v. Chandler, 547 Sa.2d
812 (Ala, 1989), Jefferson Counly (Bes-
semer Division) Circuit Judge Ralph
Cook did specifically note that defendant
was “fully insured” for the two separate

$2.5 million awards, without any further
discussion Industrial Chemical is not,
technically, a Green Ofl factor analysis
case, but the discussion by Judge Cook
is nonetheless instructive when consid-
ered in conjunction with Green Ol
factors,

The third Green Ol factors analysis is
tound in United Services Auto. Assa. v,
Wade, 544 50.2d 906 (Ala. 1989). In
Wade, Walker County Circuit Judge
Horace Nation, |l awarded $3.5 million
punitive damages for bad faith refusal to
pay on a homeowner policy. Judge Na-
tion entered his Hammond findings,
which the court reviewed by also con-
sidering the new Green Ol factors, Jus-
tice Almon, writing for the cour,
affirmed the judgment conditioned on
plaintiff's acceptance of a $1 million
remittitur,

The fourth case which gives guidance
as to application of Green Qil factors is
actually a special concurrence by Justice
Houston in Olympia Spa v. lohnson, 547
So.2d 80 (Ala, 1989), Olympia Spa af-
firmed a $3 million wrongful death
award for the negligence of a spa when
plaintiff’s decedent died in a steam room
at the spa. The trial courts Hammond
finclings are set forth in the majority opin-
jon. Justice Houston's concurrence stated
his preference to remand the case for the
trial court 1o evaluate the award by the
new Green il standards. He then
proceeded 1o analyze them in the con-
text of the case, The harm which oc-
curred was great, "a painful, horrifying
death” Id. at 89, On the other hand, the
degree of reprehensibility was so slight
that the trial coun directed a verdict in
favor of defendants on the wanton mis-
conduct claim, There was no evidence
of past problems with the steam room,
or of anyone being burned previously,
and no evidence that the negligence was
profitable to the defendants, No eriminal
sanctions woere imposed against any de-
fendant, no other civil actions were filed
against these defendants for the same |s-
sue, and the “cost” factor of Green Qil
would not enhance the award. The only
question Justice Houston had was wheth-
er the amount of the judgment would
“substantially affect the financial well-
being of these defendants!* Id. at 90.

With this case law in mind, a brief
overview of the tort reform bill is dis-
cussed next,
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Tort reform post-verdict analysis

On June 11, 1987, the legislature en-
acted tort reform legislation, including
Alabama Code § 6-11-23 (1975) (Supp.
1989), which provides:

{a) No presumption of correctness
shall apply as to the amount of pu-
nitive damages awarded by the trier
of the fact

{b) In all cases wherein a verdict for pu-
nitive damages is awarded, the tri-
al court shall, upan motion of any
party, either conduct hearings or re-
ceive additional evidence, or both,
concerning the amount of punitive
damages. Any relevant evidence, in-
cluding but not limited to the eco-
nomic impact of the verdict on the
defendant or the plaintiff, the
amount of compensatory damages
awarded, whether ar not the defen-
dant has baen guilty of the same or
similar acts in the past, the nature
and the extent of any effort the
defendant made to remedy the
wrong and the opportunity or lack
of opportunity the plaintiff gave the
defendant to remedy the wrong
complained of shall be admissible;
however, such information shall not
be subject tn discovery, unless
otherwise discoverable, until after
a verdict for punitive damages has
been rendered. After such post-
verdict hearing the trial court shall
independently (without any
presumption that the award of pu-
nitive damages is correct) reassess
the nature, extent and economic
impact of such an award of punitive
damages, and reduce or increase
the award if appropriate in light of
all the evidences?

There are no reported Alabama Su-
preme Court decisions addressing this
legislation. Several significant changes
from existing law are ahvious, however,

Pursuant to this statute, there is no pre-
sumption of correctness as to the amount
of the award. Also, upon maotion of any
party, a hearing can be conducted to re-
ceive additional evidence. The "econom-
ic impact” of the verdict on the plaintiff
is 10 be considered, as well as on the de-
fendant. The amount of compensatoery
damages awarded is to be considered,
addressing Justice Jones’ concerns in the
Holloway case,

Whether the defendant has done the
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same thing in the past is material, wheth-
er the defendant remedied the wrong is
also relevant, as well as the opportunity
plaintiff gave defendant to remedy the
defect. This information is not discover-
able, unless otherwise discoverable, un-
1l after a verdict for punitlve damages has
been rendered, which means that there
must be a provision now for postverdict
discovery,

In any event, it is clear that there now
can be an additional discovery period,
postverdict, for either party in which
these factors are to be gathered, and then
presented in evidence to the trial court.
Some suggested areas of inquiry are dis-
cussed in the final portion of this article,

Practice pointers

As suggested previously, a combina-
tion of the Mammond findings and
Green Oil factors can come into play
even in an analysis under the tort reform
statute. Some specific potential problem
areas are noted,

Filing a Hammond/Green Qil mo-
tion—As noted previously, Hammond
seemed 10 require Hammond findings in
all cases, by the very terms of its own
opinion. Then, when Green Oil came
aleng, it was obwiously applied “retroac-
lively” as patently made clear in the case
of Alabama Elec. Co-op., Inc. v. Tapley,
546 50.2d 371 (Ala1989) which was
decided in May 1939, Remember that
Green Ol was decided in January 1989,
after Tapley had been tried, and after
Tapley had been appealed. Notwith-
standing that counsel for defendant at
trial could not have ‘oreseen Green Oil,
the per curiam opinion rejected certain
of defendant’s arguments by stating that
it “did not object to the trial court's fail-
ure to give such an Instruction (charging
the jury with Hammond and Green Ol
guidelines), nor did [defendant] request
such an instruction” Il at 376, Moreover,
the same opinion stated: “If a defendant
properly moves the trial court to do so,
the trial court is obligated to state an the
record its reasons for either interdering
with the jury’s verdict, or not interfering
with it"” Id, at 377 Until the court clan-
fies this issue, at a minimum, defendants
must maove the courl to enter Hammaond
and Green Oif factors, Tapley also seems
to suggest that should a litigant want to
preserve  certaln  constitutional  argu-
ments, he must move the court to have
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the jury apply the Hammond and Green
Qil factors? It should also be noted that
it would appear thal counsel for plaintiff
should file such a motion should plain-
liff wish to argue additur,

Entry of judgment—There is no re-
guirement as 1o when a trial court must
enter judgment on the jury verdict, Ob-
viously, counsel for plaintif should move
for immediate entry of judgment so that
interest will accrue. If counsel for defen-
dant is going to challenge the amount of
the awards, then counsel should also
maove to delay entry of the judgment he-
cause if the judgment is going to be less
than the jury verdict, interest should not
accrue. There are no Alabama cases dis-
cussing this lssue, In Browrming v
Michaels of Ore,, CV #881-413-N, a case
pending in the Middle District of Ala-
bama which addresses (among other
things) whether the puritive damages
limit is constitutional, the judge did not
enter judgment on a punitive damage
verdiel pending certification of the ques-
tion of the constitutionality of the limit
on punitive damages, found in Alabama
Code § 6-11-21 (1975) (Supp. 1989), to the
Alabama Supreme Courl,
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Discovery—The trial count anly has 90
days to dispose of post-trial motions, ab-
sent an agreement on the record. Rule
59(e) Ala.R.Civ.P. This can be 90 days of
rather intense discovery if all of the fac-
tors previously discussed in this article
are considered, In demonstrating "eco-
nomic impact” on both sides, creative
counsel could spend considerable time
and money, “Economic impact” on both
parties can be rather broad. One can
readily envision teams of accountants
pouring over financial sheets of corpo-
rations. One can just as easily envision
investigators trying to determine wheth-
er an individual defendant indeed has
any assets to satisfy a punitive damage
award, even for a seemingly insignificant
amount of $20,000, as in the Wilson
case, As well, il plaintiff Is wealthy,
should that reduce the verdict? Prudent
counsel on both sides will be engaging
n this post-verdict discovery to try and

uttress whether there would indeed be

w economic harm. The broad term

conomic impact” indicates that the

only limits to postverdict discovery on
this issue will be the limits of counsel’s
imagination,

A hearing—Obviously, there is no
need 1o gather all of the data If one does
not have a hearing. Counsel on both
sides should be prepared 1o present this
evidence at a hearing, and bear in mind
that this evidence should be admissible.
Preparation for such a heanng, whether
the punitive damage award was $20,000
or $2 milllon, will be time consuming
and costly In and of itself, but crucial.
Conducting such hearings in all cases in
which punitive damages have been
awarded will also retard the disposition
of civil cases even further,

A summary: categories—At the risk of
being redundant, the following is a sum-
mary of the factors to be considered,
both from case law and the statute:

1. Nature, extent and “eco-
nomic impact” of verdict
on plaintiff or defendant.

From the
statute:

2. Amount of compensato-
ry damages,

3. Whether defendant has
been guilty of similar acts
in the past,

4, The nature and extent of
any effort by defendant to
remedy the wrong,

5. The opportunity or lack
of opportunity plaintiff
gave defendant 1o reme-
dy the wrong,

From 1. Does the punitive dam-

Green age award bear a reason-

Ol able relationship to the
harm likely to occur from
defendant’s conduct?

2. The degree of reprebien-
sibility of defendant’s
conduct, including:

(a) the duration of this
conduct;

ib) the degree of defen-
dant's awareness of
any hazard which this

FOOTNOTES

1, I Hammond the coun stated; "W simply now requine
the trial cours to state kor the record the faciors consid-
ered in either granting or derying a motion for new tnal
il oy th alleged eaceasiveness. o inadeduiacy of
& Jury veadict™ 491 So.2d &t 179 (emphasis supplied
Subsascuently, in Carnival Crutse Lines, . v, Goodling
514 So.2d 9B, 104 (1988) the coun remanded a case be
cause the tral judge did not enter Hammaond findings
and noted that Mammond held that a trial coun "must
set forth its reasons for intedening with a jury vorhict, or
redusing I inlertene, whinn this sain of mcrsiwinm is
properly ralsed” & (s interesting to note that the coun
has apparently ritreated rom this poaition that Ham-
micwried fincings must be specificatly sl forh in all cases.
See, mg, lomaker Realty Com v Sabry, 542 Soud 1240,
1242 (1988) "Sirge Mammond we have noted 10 was
never pur intention 1o automatically remand every case
i wehich ewgess v wins an isaue”) and Water Wirks
& Sewer Bd v Wales, 531 So2d 212, 115 (Ala, 1988),
This issue will be pddiessed in the praciice pointers sec
tion of this anlicle.

. The following st should contain all reporied decisions
by the cowit in which the entie Hammand findings are
rechied, as of the tine this aticke weat o print, in chrono-
logical order: Alabama Power Co. v Cantreff, 307 5o0.2d
1295 ALy, T987) ton return aller rormandd) (udge NeSmith)
1$1 million electrocution death vrdict feft undisturbed;
Black Belt Wood Ca, inc. v Sessions, 54 So.2d 1249
(Ala. Y987 {on return afer memand) (Judge Hughes) (315
millton accidenta death werdict lefl undisturbed);, State
Farm Fire & Cas. dns, v Lynn, 516 50, 2d 1373 (Ala, 1987
{on return after remand) (Judge Macon) ($250,000 Insur
ante fraud verdict left undistrbedl; Davison v Mobile
Infirmary, 518 So.2d 675 (Ala. 1907) {en retum after re
ranel) (udge Bynl) (refusing to accept trlal cous nemit
thur from $8 million 1 $1.35 millian); Ensor v Wilsan,
10 Sodd 1244 (Al 1988} (on return after remand)
Judge Mullins) (525 million werdict for brain damaged
babey beft undlisturhed), Citd Bank of Ala. v. Eskridige, 521
S 2 930 (AlLa, 1988) Gudge Thaem) ($62,500 vendict for

¥

Tranid in wuiil versis bark left undisturbed); Haynes v
Faynw, 524 S0.2d 1073 (Aly, 1967) (on retum sher remand)
Duudge Crombirt} ($140000 (rawd verdict affirmed); ohn
Hancock Variable Like irs. Co v Piedee, 530 50.2d 719
(Ala, 1987) (on return afer remand) Judge Roben L. Byrd)
{affiming $150000 punitiwe damages 0 (e action
afaingt insurance companyl; Linfted Services Assa v
Wade, 544 50.2d 906 (Ala, 198%9) (udge Nation] iremit-
ting $3.5 million bad fith award by $1 millionk Ofym-
pia Spa v ohmson, 547 So0.2¢ B0 (Ala, 1989) tudge
Zoghtwyl ($3 million death award sustalned); Industriad
Chem. and Fiberglass Corp. v Chanefler, 547 So.2d 812
tAla, 1989 (on metumn afer remand) Judge Coak) (two
325 million wronglul death werdicts left undisiurbed);
Vinwge Enieiprises, Inc. v e, 547 Sodd 1169 (Ala
1909 (judge Howard Bran) (alfeming $500000 puni.
tiver dhamage award for breach of warmanny and fraud in
connection with sale of mobyile home); £iate of jackion
v Phiffips Pstrolewm Ca, 670 FSupp. 1142 (50, Ala, 1987)
Uulge Howard) Mindirecty™ applying Hammond) (reduc
Ing punitive damages from $5041,694.04 1o $300000 In
one case, and from $2,5194 3905 to $150000 in another).

3, For an interesting discussion conceming whether a orfe-
asor should have the avallability of llability insurance 1
indhernnity him from weonglul conduct which would im-
pase punitive damages, and whether this satisfien. the
goals of saciety, see the discussion by Professor Geoge
Priest, in Priest, Insumbiity and Punitive Damages, 40
Ala L. Rev, 1004 (1989), There does soem 10 be some com-
pelling loghe in suppon of the proposition that, il one
swocivtal pumpose of puntive damages is o punish the
wrongooes how can thal purpose be served if the wrong:
doer can shilt financial responsiBility (o an insurance car
rlert The topie of whether the court should disallow
Insurance coserage for weonghul conduct which leads to
the imposition of punitive damages is best Ieft lo anoth-
of aticle, on another dig but it 1s mare than an inleresl:
ing philosophical discusiion in light of what the coun
Is dhoingg on the Creen OF lacton, as [ Ilustiabed in Indhus
trial Chemical,

A As corcounsel of record for defendant in that case, the
authar can state that the answer W this question was
mooted by the sailabiling of ample insuance coverage,
b the mlevani question as 10 whether the punitive
damages shoukd be shifed 10 1he Carrier, as noted previ
oualy, has not been adequately wised and addiessed Ly
the coun. Indeed, it may not be possible o do so e
case counsel retaimed by an insirance Company 10 ep-
tesent an insunsd canaot undedake any actions which
wolild be athwrse to Insurancs coverags, See, og, 145
Reofing Co, Inc. v St Paul Fire & Marine ins, Co, 521
So 2 12968 (Al 1987), [t is thermfore d (flcull to conceiwe
how @ proper analysis of whether pumitive damages
showld e insuresd will be preseried 1 the court, shon
ol & checlaratony judgment action. which up o this point,
thae consn b et been willing (10 erertain, See, 0 g, Uni-
od States Fid & Guear Co v Ada, 485 So0.2d 720 (Ala
1986), As of the time this anticle s geing 1o pring, there
are Cavirs on petition for writs of mandamus 1o allow
limited intenentian by nsumnce cardens |0 undetlying
damage sulls o ascerain coverage madten, Ex pare
Linlversal Unclerwritens fng, Co, SCE No 89541 These
cases do not address the questian al insuing punithe
damages, bt would set up a whicle o do so in future
caves

5 As 1 the eifective date of this provision, Alabarma Coda
§ G130 (1975) (Supgs. 19890 prowices: “This anticle chall
ot affect the rights of any person if such rights aconwsd
priar i June 1, 1985" whitewer that means. As of thiv
date, no cases have addressed wivther thal means that
the act applies 16 cawies of action accruing afier june
1, 1982, or whether It applies o all judgrents on puni-
Hve chirmage anwarreds (since the “aght” of punitive damages
could, argually, not "accrue” uniil the jury awards such
damages! occurring alter lune 1, 1907

. fndod, on Decomber 11, 1969, the author presented oral
argurment 1o the coun addressing such  procedure, bat
still poling constitutional deficiencios with regard to pu-
nitive damages. That i, even il the coun were o bifie
cate liabiliey and damages ard allow 2 jury @ consicer
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conduct has caused or
Is likely 1o cause;

{c) any concealment or
cover-up of the
hazard;

should be taken into ac-
count in mitigation of the
punitive camages,

From 1. Culpability of defendant's

to recover the fullest amount
of punilive damages. 547
50,2d at 73, But see, Justice
Maddox, dissenting id. at
74, and the tort reform stat-

d) existen and fr DRIR.  ConeRRt, te discussed in this aricle

(d) existence ar e 2. The desirability of dis- ute discussed in this article,
quency of similar past : PRI . AR L

condiet COuraging others, From A comparative analysis with

3. Punitive d'_l'rmﬂus should 3, "The impact” on the Lavoie: other awards in similar

J ‘ parties. cases” 505 So.2d at 10539

temove the profit, if any,

from the defendant and

should be in excess of the

profit so that defendant From
recognizes a loss, Holloway:

4. Defendant’s “financial

4, "Impact” on innocent

We have nothing but unlimited oppor-
winities before us, on hoth sides of the bar,
and along with the trial bench, in address-

ing punitive damages, post-verdict, given

The punitive damage award
should sting, but erdinarily
it should not destray.

position” . bk :
5. Cost of litigation to the From Defendant’s “right to fair the guidelines we have been provided
plaintiff Wilson: punishment” must be con- thus far. It certainly is an interesting time

sidered above plaintitfs right to be an Alabama litigator. »

6. If defendant has received
criminal sanctions, that
should be taken into ac-
count in mitigation,

7. If there have been other
civil actions against the
same delendant based on
the same conduct, this

UP1/ Bertman Newsphotos

Coreers O] factors tagain, only after reaching a decision
a5 to Dabblity), that would not odsviate the constitutional
objections currently ralsed by defendants with regard to
thae maximum amaount of the penalty or punishmant be
ing assassed against didendanis not being set, As stated
at oral amgument, bifurcatlon of trlals and allowing the
jury 1o assess punitive danages by applying the Creen
il factons would not cure the mmaining constitbutional
deficiency @ o B masiimim amount of the penalty not
baring determined, Sew, eg, fankers Life & Cas. Co v
Cronshaw, 486 LS 71, 108 501 1645, 100 LEd 2d 62
088} (CXConme, |, concurringl; Browning-ferris Indus
v Kelco Divposal, Ine, s ., 109 8Cy 537 57
USLW 4985 (1989} (Brennan, |, concurming). Since
Alabama's due process clainse clearly applies equally to

civil litigants as well as crimdnal defendanty, o8, o, ol . E
Thomas v Diversilbed Comit, 551 Sa.2d 343 (Ala. 19809), 4 [ . f;h £
-

A ‘

howe can an undetermined Civil punishment sithstand
constilutional scruting when 2 crlminal one could not!
It wiild b analogous 10 upholding legislation afford
Ing Jurles the discretlon in all criminal cases to deter
miine the appopeiate penalty, whisther it be one day (n
Jall or the electrie chale Inaginge a judge charing o Jury
In a criminal case along the lines of what juries are
chamgod with respect 10 punitve damages in Alabarma

. ‘ -t i 5~ -J
Pattern Jury Bwtructions 1803, The authors case on ap- RMLL I HUR'
peal is Charter Hospital v Weinberg, supreme courd no.

88639 Just as a prizefighter trains hard for the title fight, you've
worked hard to purchase your property. And you wouldn't give
it up without a fight.

When your property is insured with Mississippi Valley Title
[nsurance, that title is backed against all challenges to @

7. Supposedly this could moan that il the children of a de
ceased boadwinner would be adversely alfecied, they
conikd be considensd “inncoent tind paries” On the
other hand, it wouild soem logical o presume that shame
holders of a componstion, oF Pefuaps Gogknyets of a g
mental eatity, who hive 10 pay a lange adverse verdict,
should also be comidersd “innacem thind paries”

L As 1o this listing of factor, the author hereby ac
ki lediges limiied plagiarism from a handout by Dan
ner Frazer, Jr, How o Handle & Post-judgrment Punitive
Damage Hearing—Disceovery to End, presented at the
Alabama Defense Lo Assoclaton Gl moeting, 1909,

ownership, making any title fight a sure win.
Mississippi Valley Title

State Office/ 324 North 21st St./ Birmingham, Al 35203
1l Free- 1/800/84.3-1688/ Telefax- 1/326.0919/A Minnesota Title Company

=
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cle opportunities

15-16

ADVANCED CHAFPTER 1
BANKRUPTCY SYMPOSIUM

Phoenix, Arizona

Professional Education Systems, Inc.

Credits: 12,0 Cost: $395

(717) 836-9700

15-18

ENVIRONMENTAL LAW CON-
FERENCE

Keystone Conference Center, Keystone,
Colorado

American Bar Assocliation

Cost: $200

Credits: B3
(312) 988-5000

16-17

PREPARATION & TRIAL OF MOTOR

VEHICLE COLLISION CASE
Caesar's Palace, Las Vegas
Association of Trial Lawyers of

America
Credits: 100
(800) 424-2725

Cost: $300

22 thursday

BASIC REAL ESTATE LAW

Birmingham
National Business Institute
Credits: 60 Cost; $98

(715) B35-8525

23 friday

DEPOSITION TAKING

Carraway Convention Center,
Birmingham

Alabama Bar Institute for CLE

Credits: 6.0

(205) 348-6230

GOVERNMENT CONTRACTS
Birmingham

Cumberland Institute for CLE
Credits: 6.0 Cost: $110
(205) 870-2865

BASIC REAL ESTATE LAW

Huntsville

National Business Institute
Credits: 6,0 Cost: 498
(715) B35-8525

24-26

SKI WITH THE STARS

Sheraton Hotel, Steamboat Springs,
Colorado

Assaciation of Trial Lawyer of
America

Credits: 14,0

(B00) 424-2725

Cost: $300

29-31

23RD ANNUAL UNIFORM COM-
MERCIAL CODE INSTITUTE

Drake Hotel, Chicago

Uniform Commercial Code Institute

Credits: 153 Cost: $645

(7171 249-6831

29-April 1

BANKRUPTCY LITIGATION IN-
STITUTE

The Registry Hotel, Scotisdale,
Arizona

Institutes on Bankruptey Law

Credits: 15.0 Cost: $550

(404) 5357722

3( friday

BANKING LAW

Harbert Center, Birmingham
Alabama Bar Institute for CLE
Credits: 6,0

{2005) 348-6230

LABOR ARBITRATION
Drake Hotel, Chicago
National Practice Institute
Credits: 70 Cost $195
(612} 3381977

LEGAL PROBLEMS OF THE ELDERLY
Birmingham

Alabama Bar Institute for CLE
Credits: 6.0

(205) 348-6230

30-31

PRODUCTS LIABILITY LAW
Drake Hotel, Chicago, lllinois
National Practice Institute
Credits: 105 Cost: $295
(612} 338-1977
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6 friday

NEGOTIATION & SETTLEMENT
Birmingham

Cumberland Institute for CLE
Credits; 6.0 Cost: $110
(205) 870-2865

8-12

PROSECUTION OF VIOLENT CRIME
Westin Hotel, Chicago, lllinois
National College of District Attorneys
Credits; 22.8 Cost: $460

(713) 747-6232

13 friday

ENVIRONMENTAL LAW
Harbert Center, Birmingham
Alabama Bar Institute for CLE
Credits: 6.0

(205) 348-6230

18-24

BASIC COURSE IN TRIAL AD-
VOCACY

The Hilton, Scottsdale, Arizona

Association of Trial Lawyers of
America

Credits: 47.8

(BOO)y 424-2725

19-21

SOUTHEASTERN CORPORATE LAWY
INSTITUTE

Point Clear

Alabama Bar Institute for CLE

Credits; 12.0

(205) 348-6230

Cost: $600

The Alabama Lawyer

2() friday

MORTGAGE FORECLOSURES
Birmingham

Alabama Bar Institute for CLE
Credits: 6,0

{205) 348-6230

20-21

REPRESENTING CITY AND COUNTY
GOVERNMENTS

Perdido Hilton, Orange Beach

Alabama Bar Institute for CLE

Credits: 6.0

{205) 348-6230

23-27

PLANNING TECHNIQUES FOR
LARGE ESTATES

WaldorfAstaria, New York

American Law Institute-American Bar
Association

Credits: 280

(215) 2431600

Cost: $700

26 thursday

MORTGAGE FORECLOSURE &
REPOSSESSION IN ALABAMA

Birmingham

National Business Institute

Credits; 6.0 Cost: 398

(715) B15-8525

27 friday

SOUTHEASTERN TRIAL INSTITUTE
Birmingham

Alabama Bar Institute for CLE
Credits: 6.0

(205) 348-6230

MORTGAGE FORECLOSURE &
REPOSSESSION IN ALABAMA

Huntsville

MNational Business Institute

Credits: 6.0 Cost: $98

(715) 835-8525

3-4

INSTITUTE ON WILLS AND
PROBATE

Westin Hotel, Dallas

Southwestern Legal Foundation

(214} 6902377

4 friday

L, GAS AND MINERAL LAW
Law Center, Tuscaloosa
Alabama Bar Institute for CLE
Credits: 6.0

(205} 348-6230

REPRESENTING ALABAMA BUSI-
NESSES

Birmingham

Alabama Bar Institute for CLE

Credits: 6.0

(205) 348-6230

11 friday

ADVANCED REAL ESTATE
Birmingham

Alabama Bar Institute for CLE
Credits 6.0

205) 348-6230

18-19

ANNUAL SEMINAR ON THE GULF
Sandestin Resort, Destin

Alabama Bar Institute for CLE
Credits: 6.0

(205) 348-6230
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Recent Rule Changes Make It Easier for

Lawyers to Receive CLE Credit for Attending

Out-of-state Programs

by Keith B. Norman

in 1988, several mandatory CLE states
and the American Bar Association Infor-
mation Resources Office began a cooper-
ative accreditation reporting program,
The purpose of the program was 10 esla-
blish a system whereby each MCLE state
would accept the accred itation decisions
of all other MCLE jurisdictions, but retain
the right of refusal as appropriate to the
individual state's MCLE rules, The pro-
gram had two primary objectives: (a) to
better serve allorneys striving to meet
MCLE requirements in multiple states
and (b} to reduce the workload of each
MCLE state as well as that of CLE provid-
ers presenting courses in multiple states,
Al its November 10, 1989, meeting, the
Alabama MCLE Commission approved
our state’s participation in the coopera-
tive accreditation program. Alabama be-
comes the 15th of 33 states with manda-
tory continuing legal education to take
part in this innovative program,

In addition to Alabama's participation
in the cooperative accreditation program,
the Commission approved two rule
changes at its December 15, 1989, meet-
ing, making it easier for Alabama attor-
neys 1o obtain CLE credit in Alabama for
attending out-of-state programs offered
by non-presumptively approved spon-
sors. The changes approved by the Com-
mission involve Regulation 41,10 and
Regulation 4.5, and apply only to those
CLE programs conducted outside the
state,

Previously, for a program offered by a
non-presumptively approved sponsor to
be considered for accreditation, the
sponsar was required to file an applica.
tion with the commission. Consequently,
if an attorney attended an out-of-state
program and desired to receive CLE cred-
it for attending the program, it was neces-
sary for the attorney 1o request the
commission staff to send the sponsor an
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application to be filled out and returned
o the commission for an accreditation
decision. The amendments to Regula-
tions 4.1.10 and 4.5 allow the attorney to
utilize the former procedure or to seek
his or her own accreditation declsion for
the out-of-state program by completing
and submitting an application to the
commission, If the program has been ap-
proved under the cooperative accredita-
tion system, an application will be
unnecessary, By calling the commission
stall, an attorney may find oul If an ap-
plication for an out-of-state program must
be liled.

This process will awid the delays of-
ten encountered when sponsors are dila-
tory in submitting the necessary applica-
tian and materials to the commission for
an accreditation decision. Program evalu-
ations still will be required whether the
attorney has filed an accreditation appli-
cation or a program has been approved
through cooperative accreditation, but
the attorney attending the program will
be responsible for submitting a complet-
ed evaluation survey to the commission
before receiving credit for attendance.
Applications and evaluation forms will
be furnished by the Commission o at-
torneys requesting them. The under-
scored portion of Regulations 4,110 and
4.5 included below reflect these most re-
cent changes 1o these regulations.

Regulation 4.1.10

At the conclusion of an approved
in-state program or activity, each
participating attorney must be
given the opportunity to complete
an evaluation questionnaire ad-
dressing the quality, effectiveness
and usefulness of the paricular ac-
tivity, Within thirty 130} days of the
conclusion of the activity, a sum-
mary of the resulls of the question-

naires must be forwarded to the
commission. If requested, copies of
the questionnaires also must be for-
warded to the commission, Spon-
sors must maintain the question-
naires for a period of 90 days fol-
lowing a program pending a re-
quest for submission of them to the
COMMISSIon,

Attorneys desiring credit for an
activity attended outside of Ala-
bama may be required to complete
an evaluation questionnaire fur-
nished by the commission and to
retuin it within a reasonable time
follewing the conclusion of the ac-
tivity,

Regulation 4.5

Any organization not included in
Regulation 4.2 above, desiring ap-
proval of a course, program or
other activity, will apply to the
commission by submitting the re-
quired application and supporting
documentation at least thirty (30)
days prior to the date on which the
course or program is scheduied,
The commission will advise the ap-
plicant whether the activity is ap-
preved or disapproved in writing by
mail within thirty (30) days of the
receipt of the completed applica-
tion, Applicants denied approval of
a program or activity may appeal
such a decision by submitting a let-
ter of appeal to the commission
within fifteen (15) days of the re-
ceipt of the notice of disapproval,
No application submitted more
than 60 days after the ¢lose of the
program year (December 31) will
be approved.

Any altorney may request ap-
praval in advance of a course, pro-
gram, or other activity to be held
autside Alabama by completing
and submitting an application form
available from the Commission.

Cooperative accreditation and changes
to Regulation 4.1,10 and Regulation 4.5
reflect the commission’s and staff's efforts
1o streamline the accreditation process to
afford attorneys greater ease in obtaining
credit for quality out-of-state CLE pro-
grams, =i
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Opinions of the General Counsel

originally rendered by Holly L. Wiseman
(February 3, 1988)
revision by Alex W. Jackson, assistant general counsel
(February 14, 1990)

QUESTION #1:

“| am requesting an opinion as to whether or not this firm
is prohibited by the canons of ethics or otherwise from hand-
ling collection accounts,

“This firm handles collection matters on a daily basis for
many different clients. The local credit bureau, on occasion,
has need of legal assistance to collect accounts which have
been referred to it for collection, The credit bureau has been
authorized by the creditors to authorize an attorney to file
suit after other means of collecting the debt are exhausted,
A lawyer in this lirm is connected with the credit bureau as
a partner in the partnership which owns the credit bureau,
He also takes part in management decisions regarding the
operation of the credit bureau,

“Considering the above, please respond to the following
inquiries:

A. May this firm handle collection matters for third parties
referred to it directly by the credit bureaut?

B. May this firm handle collection matters directly referred
to it from creditors who have previously used the credit
bureau to attempt to collect the debt?

C. May this firm handle collection matters which the credit
bureau previously tried to collect if the creditor selected this
firm from a list maintained by the credit bureau of attorneys
who handle collection matters?

D. Does it affect your answer to any of the above questions
that the creditor/client is aware that a member of this firm
is a partner in the credit bureau?”

ANSWER:

Your law firm may not represent collection clients referred
to it by a credit bureau in which a member of your firm main-
tains an interest, This is so whether the third parties are
referred directly to your firm by the credit bureau or whether
the credit bureau first attempts to collect the debt on behalf
of the clients, Disclosure to the clients of the law partner’s
interest in the credit bureau does not remedy the solicita-
tion problems presented by this arrangement. Your firm may
handle collection matters previously handled by the credit
bureau If the creditor selects your firm from a list of firms
maintained by the credit bureau, provided that the bureau
in no way recommends your employment and further provid-
ed that the list contains a sufficient number of firms to offer
the client a meaningful choice of attorneys,

DISCUSSION:
It is well established that an attorney can simultaneously

engage in the practice of law and in another business or
profession, The Disciplinary Commission has issued ethics
opinions permitting attorneys to engage in such varied profes-
sions as insurance sales, medicine, private investigation, en-
gineering, mongage brokerage, and others. (See, e.g. RO-B6-
15, RO-824105, RO-87-31, and RO-86-101.) An attomey whose
client is in need of services offered by the attorney’s other
business may ethically refer those clients o that business if
full disclosure is made of the attorney's interest in the busi-
ness, However, the converse is not true, The attomey's non-
legal business cannot ethically refer customers to the attor-
ney. To do so would circumvent the rules against direct in-
person solicitation, as the attormney’s non-legal business is not
prohibited from directly soliciting customers, (See RO-87-161.)
Temporary DR 2-103, provides that:

“A lawyer may not solicit nor cause to be solicited on his
behalfl professional employment from a prospective client,
when a significant molive for the lawyer's doing so i1s the
lawyer’s pecuniary gain. The term ‘solicit’ includes con-
tact in person or by telephone”

Accordingly, your law firm cannot handle matters referred
to it by the credit bureau in which ene of your partners main-
tains an Interest, This is so whether the credit bureau has al-
tempted to collect the debts or not, Disclosure of the
attorney’s interest in the credit bureau and consent by the
client would not obwiate the dangers of solicitation and would
therefore not avoid this prohibition. [RO-87-518]

by Alex W. Jackson,
assistant general counsel

QUESTION #2:

“Is it ethical and permissible for me to hire lay employees

in connection with my substantial collection practice on

a commission basist

My collection practice is done primarily on a contingency
fee basis. That is, | am paid a percent of monies collected
by me on accounts turned over to this office for that purpose,
| have always paid my law employees a straight salary for their
work in telephoning debtors to arrange payment of the vari-
ous debts, From an overhead standpoint, it would be benefi-
clal to me to be able to pay an employee an amount based
on a percentage of collections directly attributable to her ef-
forts on my behalf to get the accounts paid)”

The Alabama Lawyer
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Opinions

ANSWER:
It is not permissible for you to pay lay
employees in your collection practice on

a commission basis, Disciplinary Rule
3-102(A) provides thit a lawyer or law
firm shall not share legal fees with a non-
lawyer and Disciplinary Rule 3-103(A)
provides that a lawyer shall not form or
continue a partnership with a non-lawyer
il any of the activities of the partnership
consist of the practice of law,

At Union Bank, Trust Is Our
Middle Name.

Offering Solid Trust Service Since 1901
HUNION BANK & TRUSTCOMPANY

60 COMMERCE STREET / MONTGOMERY, ALABAMA / 205-265-8201 | MEMBER FDIC

Ethical Consideration 3-8 of the Code
of Professional Respoansibility states that
since a lawyer should not aid or encour-
age a layman to practice law, he should
not practice law in association with a lay-
man or otherwise share legal fees with
a layman,

Thus, it would be impermissible for
you ta emplay lay employees in connec-
tion with your collection practice and to
pay them on a commission basis,

DISCUSSION:

While, in your request, you make a dis-
tinction between the fees that you col-
lect, on a contingency basis, and the
compensation that you propose to pay 1o
your employees, on a commission hasis,
such a distinction Is nol warranted, in
fact, what you propose s that your em-
ployees receive a direct commission
upon collections, which is to say that
they are compensated in exacily the
same fashion that you are compensated.,
Such an arrangement is impermissible
and clearly constitutes sharing a legal fee
with a non-lawyer, whether the contin-
gency is a direct contingency applied
against the debt, or a smaller contingen-
cy applied against your contingent fee.
Such a plan is fee-splitting and/or “profit
sharing” and clearly runs afoul of DR
3-102(A). [RO-88-78] |

et

f).f/é: pmadlion condrol, tnc.
COMPUTERIZED LITIGATION SUPPORT SERVICE

Document Control » Bates Stamping « Copying
Keyword Searches » Reports « Deposition Sumrnaries

1933 Montgomery Highway, Suite 101

Birmingham, Alabama 35209
(205) 930-9666

100

March 1990




T

Recent Decisions of the
Alabama Court of Criminal
Appeals

Anonymous tip insufficient to
justify investigatory stop

White v. State, 550 50.2d 1074
{Ala.Crim.App. 1989), cert. denied,
550 So.2d 1081 {(Ala. 1989)—This is a
case of first impression Involving an
issue of national concern—the right of
the police, relying on an ananymots
{ip, to make an investigatory stop of
an automabile,

On April 22, 1987, Corporal Davis
of the Mortgomery Police Depart-
ment received a phone call from an
anonymous person, stating that Van-
nessa White would be leaving 2315-C
Lynwood Terrace Apartments at a par-
ticular time in a brown Plymouth sta-
tion wagon with the right talllight lens
broken and that she would be going
to Dobey's Motel and would be in
possession of aboul an ounce of co-
caine inside a brown attache case.

Alter receiving the call, Davis and
his partner proceeded to Lyrwood Ter-
race Apartments to keep building 235
under surveillance. The officers spot-
ted a brown Plymouth station wagon
with a broken right taillight in the
parking lot, Later, the officers obsened
White leave the building, carrying

nothing in her hards, and enter the
station wagon. The officers followed
White to the Maobile Highway, the
highway on which Dobey’s Matel is
located. At about 4:18 p.m,, the vehi
cle was stopped. As the officers ap-
proached the car, they observed tha
it was full of clothes and jt appeared
that White was in the process of mov-
ing. White was asked 1o step to the
rear of the vehicle where the officers
informed her that the reason she had
been stopped was that she was sus-
pected of carrying cocaine in the ve-
hicle, and they asked her if they could
look for cocaine. White told the of-
ficers that they could look and they
proceeded to search the car and
found a brown, locked attache case.

Recent

Decisions

by John M. Milling Jr.,
and David 8. Byrne, Jr.

Upaon request, White gave the officers
the comhination to the lock and they
apened the case, Inside they lound a
quantity of marijuana, After White's
arrest and advisement ol Miranda
rights, she was taken 10 police head-
quarters. During the time she was be-
ing processed, the officers found three
milligrams of cocaine in her purse.
The trial court denied the defen-
dant's motion to suppress, Subse-
quently, White pled guilty 1o the
charge reserving the right to raise on
appeal the issue of the trial court's
denial of her suppression motion,
The court of criminal appeals, in a
unanimous opinion authored by
ludge Patterson, reversed and ren-
dered the case, Judge Patterson’s opin-

John M. Milling,
Ir., is a member of
the tirm of Hill,
Hill, Carter, Fran-
co, Cole & Black in
Montgomery, He
is a graduate of Spring Hill College
and the University of Alabama School
of Law, Milling covers the civil portion
of the decisions.

David B, Byrne, I,
15 a gradluate of the
University of Ala-
bama, where he
received both his
undergraduate and
law degrees. He is a member of the
Montgomery firm of Robison & Belser
and covers the criminal portion of the
decisions,
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ion seeks to contrast the two-pronged test
of Aguilar v. Texas, 378 U5, 108 (1964)
and the totality of the circumstances test
enunciated in Hlinots v. Gates, 462 LLS,
213 (1983). Judge Patterson focused the
issue as follows:

“In Hlinois v. Gates, 462 U.S. 213
(1983), the Supreme Court decided
to abandon the ‘two-pronged test’
in favor of a much more ambigo-
ous “otality of the circumstances
analysis! It is thus less clear now
than it once was just when an in-
formant’s information will suffice to
show probable cause for a full ar-
rest or search, Al least indirectly,
Gates appears to have likewise
created greater uncertainty on the
issue discussed here

However, the Court in Gates cau-
tioned that it had not abandoned
entirely the teachings of Aguilar
and its progeny; it is still true ‘that
an informant’s veracity, reltability
and basis of knowledge are all
highly relevant in determining the
value af his report! Consequently,
it is still sensible after Gates, in try-
ing to ascertain in informant cases
‘the degree of relaxation from the
probable cause standard entailed
by the Williams-Terry standard of
reasonable cause to stop] 1o exam-
ine those particular factors, That is,
it remains useful to ask just how
differently those factors weigh in
the determination when the issue
concerns grounds to stop rather
than grounds lo arrest or search,

In applying an Aguilar analysis, judge
Patterson was careful 1o point out the
presence of two factors. “First, corrabo-
ration of the details of the anonymous in-
former's tip—even innocent details—may
establish the informant’s veracity . . . We
strongly caution, however, that the details
corrohorated should be impressive, as 1o
number and specificity, under the partic-
ular circumstances, if corroboration is to
be utilized 1o establish the tipster's credi-
bility” Second, “detail in the anonymaous
tip can support the inference that the in-
formant has an adequate basis of knowl-
edge!”

Applying that standard to the facts in
White, the court of criminal appeals con-
cluded:
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“We find that the tip exhibits no
‘indicia of reliability! The police
officers knew nothing about the in-
former; Davis testified that he sim-
ply assumed that the informant was
a concerned citizen, The lipster of-
fered no information tending to
show that he was a credible per-
son, Moreover, we cannot resort 1o
corroboration of details to find the
informer to be reliable, for the de-
tails corroborated consisted of in-
formation that could have been
obtained by almost anyone, and
the details were not significantly
corroborated.”

Finally, a unanimous court of criminal
appeals concluded that White's stop can-
not be supported by specific and articul-
able reliable facts raising a reasonable
suspicion that the defendant was en-
gaged in wrongdoing. The court specifi-
cally reiterated that “this demand for
specificity in the information upon which
police action is predicated is the central
teaching of fthe United States Supreme)
Court’s Fourth Amendment jurispru-
dence” Terry, 392 U5, at 21, n, 18,

Because White was illegally detained
when she gave her consent to search, the
marijuana from the briefcase and the co-
caine from her purse are fruits of an un-
constitutional detention; thus, White's
maotion to dismiss should have bheen
granted.

On September 22, 1989, the Supreme
Court of Alabama denied certiorari. The
Supreme Court of the United States has
granted certiorari in the White case
which makes the Fourth Amendment
question an issue of national significance
and impact. It is expected to be argued
sometime in April 1990,

Constitutionality of drug sentence
enhancement upheld

Wright v. State, B Div. 264 (December
29, 1989)—wWright was indicted for the
unlawful sale or distribution of marijua-
na in violation of §13A12-211, Code of
Alabama (1975), The jury found the de-
fendant guilty and the trial court sen-
tenced him to six years imprisonment
pursuant to §20-2-79, Code of Alabama
{(1975) (the Drug Sentence Enhancement
Statute).

On appeal, Wright challenged the con-
stitutionality of §20-279, which provides
in pertinent part as follows:

In addition to any penalties hereto-
fore or hereafter provided by law
for any person convicted of an un-
lawful sale of a controlled sub-
stance, there is hereby imposed a
penalty of five years incarceration
in a state corrections facility with
no provision for probation if the si-
tus of such unlawful sale was on
the campus or within a one-mile
radius of the campus boundaries of
any public or private school, col-
lege, university or other education:
al institution in this state.

Wright contended that because the in-
dictment did not charge him under
§20-2-79, it was unconstitutional for the
court to sentence him under the en-
hancement provisions of the statute.

On December 1, 1989, the court of
criminal appeals, in Harrison v. State,
[Ms. 4 Div 371 December 1, 1989], held
that “an indictment for the unlawful sale
of drugs need not contain any reference
to the sentence enhancing provisions of
Ala. Code 1975, §20-2-79 in order for the
defendant’s sentence to be enhanced un-
der that statute.”

In the case sub judice, the record rew
ecals that before trial, the prosecutor orally
informed the defendant of the state’s in-
tention 1o sentence under the enhance-
ment statute if the defendant was con-
victed,

Judge Tyson, writing for a unanimous
court of criminal appeals, found that al-
though Wright was provided with actu-
al notice of the State’s intention to
sentence him under §20-279, Code of
Alabama (1975), that no formal notifica-
tion was required. Accordingly, Wright
was not denied due process and his case
was affirmed.

Search and seizure cannot be predi-
cated upon false affidavit

Villemez v. State, 7 Div. 201 (Decem-
ber 1, 1989)—Villemez was indicted for
the offense of trafficking in marijuana
and was found guilty as charged. He was
sentenced to life imprisonment without
parole as a habitual felony offender.

The case against Villemez was hased
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entirely upon a search of a room at a mo-
tel in Gadsden, Alabama.

The defendant, on appeal, argued that
Officer McCurley’s statement in the af-
fidavit that the “informant relayed to me
that the person she got the marijuana
from was a Ronnie Miller and that he was
at the Travelers Mator Inn at 421 E. Broad
St. in Gadsden, Alabama, in Rm. #36,”
was a misstatement because the evi-
dence at the suppression hearing showed
that the informant actually told another
police officer this information who in
turn relayed the information to McCurley
by phone.

A careful reading of the affidavit in sup-
port of the search warrant did not show
that McCurley indicated that he was rely-
ing upon information supplied by
another police officer. The affidavit clear-
ly states that the informant relayed the in-
formation to McCurley personally.
Clearly McCurley did not indicate in the
affidavit that Miller gave this information
to Entrekin, another police officer, who
then relayed the information to him.
Thus, McCurley’s failure to properly iden-
1ify his source of information was at least
reckless if not intentional.

Judge Tyson, writing for a unanimous
court, observed that the court was com-
pelled to delete the false information
contained in the affidavit to determine
whether the rest of the information con-
tained in the affidavit was sufficient 1o
support a finding of probable cause. The
information the court decided that had
to be excised was the information “that
the informant told McCurley that she ab-
tained the marijuana from Ronnie Mill-
er in Room 36 of the Travelers Motor Inn)”
See W LaFave, 2 Search and Seizure
§44(c), p. 1011 (2d Ed. 1987) (1989
Supp.).

After the misstatement was excised
from the affidavit, the Alabama Court of
Criminal Appeals held that the remain.
ing portion of the affidavit did not sup-
port a determination of probable cause,
Judge Tyson critically observed, “Sup-
pression is required only when it appears
that ‘with the affidavit’s false material set
to one side, the affidavit’s remaining con-
tent is insufficient to establish probable
cause” Gray v State, 507 So.2d 1026,
1028 (Ala.Crim.App.)., cert, denied, (Ala,
1987), quoting Franks v. Delaware, 438
LS, 254, 156, 98 S5.C1. 2674, 2676, 57
L.Ed.2d 667 (1978).
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Based upon the standard set torth in
Gray v. State, suprz, the search warrant
in this case was invalid and the defen-
dant’s motion to suppress should have
been granted,

Recent Decisions of the
Supll'ente Court of Alabama—
Civi

Accountant’s liability . . .
accountant’s third party liability
standard established

Colonial Bank of Alabama v, Ridley &
Schweigert, 23 ABR 4393 (September
22, 1989). Ridley and Jamison, accoun-
tants, were employed by Leedy Mortgage
Company, Inc. 10 audit financial state-
ments for fiscal years 1979 through 1983,
The annual financial statements were au-
dited at Leedy’s request, and Leedy was
provided with multiple copies of each
year's audit, Neither Ridley nor Jamison
was requested to, or did, provide copies
of the audits to anyone other than Leedy.

In the course of auditing, the accoun-
tants requested that Colonial Bank, one
of Leedy's creditors listed on the finan-
cial statement, complete cerain standard
bank confirmation inquiries. Leedy fur-
nished Colonial with a copy of each of
the annual audits, and Colonial made
loans 1o Leedy, Leedy defaulted on those
loans, and Colonial sued the accountants
under theories of negligence, wanton-
ness and breach of contract, The trial
court entered a summary judgment for
the accountants, and the supreme court
affirmed.

In a case of Initial impression in Ala-
bama, the supreme court was asked to
determine the scope of an accountant’s
duty to third parties, The supreme court
recognized that there is a split of authori-
ty and adopted the standards set forth in
Credit Alliance Corp. v. Arthur Anderson
& Company, 483 N.E.2d 110 (N.Y. 1985).
The supreme court quoted from that case
at length as follows:

Before accountants may be held
liable in negligence 1o noncontrac-
tual parties who rely to their detri-
ment on inaccurate financial
reports, ceriain prerequisites must

be satisfied: (1) the accountants
must have been aware that the
financial reports were 1o be used
for a particular purpose or pur-
poses: (2) in the furtherance of
which a known party or parties
[were] intended to rely: and (3)
there must have been some con-
duct on the part of the accountants
linking them to that pariy or par-
ties, which evinces the accoun-
tants’ understanding of that party or
parties’ reliance. While these criter-
la permit some flexihility in the ap-
plication of the doctrine of privity
to accountants’ liability, they do not
represent a departure from the prin-
ciples aniculated In Ultramares,
Glanzer and White [White v
Guarente, 43 NY.2d 356, 401
NYS52d 474, 372 N.E.2d 315

(1977)), but, rather, they are in-

tended to preserve the wisdom and

policy set forth therein,

The supreme court held that the ac-
countants owed no duty 1e Colonial and,
therefore, could not be liable for negli-
gence or wantonness, The court also
held that they could not be liable to
Colonlal on a third party beneficlary the-
ory because there was no evidence that
the contracting parties infended to be-
stow a direct, as opposed 1o an inciden-
tal, benefit on Colonial,

Civil procedure . . .

foreign corporations treated like

domestic corporations for venue

purposes

Ex parte Walker (In re; Walker v
Thompson), 24 ABR 14 (October 16,
1989), Defendant Mitchell, a resident of
Montgomery County, purchased alcohol-
ic beverages in Macon County from de-
fendant Thompson. Mitchell drove his
car to Autauga County, and collided with
a Honda automaobile driven by the plain-
liff, a resident of Montgomery County.
Plaintiff sued the defendants in Macon
County under the Alabama Dram Shop
Act,

Plaintiff also sued Amencan Honda, a
foreign corporation, alleging that the
Honda had defective seatbelts. American
Honda filed a motion to transfer the
cause 1o Autauga County where the ac-
cident occurred. The trial court granted
American Honda's mation 1o transfer,
noting that American Honda is a foreign
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corporation and has never done business
in Macon County, The plaintiff filed a pe-
tition for a writ of certiorari to set aside
that order.

The supreme court granted the writ.
The supreme court noted that the 1987
amendment (Amendment No, 473) to
Section 232, Alabama Constitution 1901,
specifically authorizes suit against a for-
eign corporation in those counties where
suit would be allowed if the foreign cor-
poration were a domestic corporation.
Therefore, American Honda may be sued
in counties where suit would be allowed
il American Honda were a domestic cor-
poration, Since American Honda is a co-
defendant pursuant to Rule B2(c), Ala.R.
Civ.l, and because venue is proper as to
those other defendants in Macon County,
venue is proper in Macon County as to
American Honda,

Insurance . ..

umbrella policy true excess

insurance

Independent Fire Insurance Co., Inc.
v, Mutual Assurance, Inc.,, 24 ABR 79
(November 3, 1989), Turnipseed was in-
jured in a boating accident, She sued
James Bennett, the operator of the boat,
and Dr. Bennett, the owner of the boat.
James Bennett was insured by Indepen-
dent Fire under a homeowner’s policy.
Dr. Bennett had a $300,000 policy with
American States, which paid its limits in
partial settlement of the suit, Dr. Bennett
also had a $5 million personal umbrella
liability policy with Mutual Assurance
(MASA). MASA maintained that its poli-
cy was excess over Independent Fire's
policy. Independent Fire maintained that
MASAs policy should provide primary
coverage since D Bennett owned the
boat and primary coverage follows
ownership. Independent Fire filed this
declaratory judgment action and MASA
counterclaimed. The trial court ruled in
favor of MASA and held that “as between
a non-owned vehicle policy and an um-
brella policy, the umbrella policy will be
excess over all other policies, both excess
and primary” The supreme court af-
firmed the trial court’s judgment,

The supreme count noted that although
both the independent Fire policy and the
MASA policy contained “excess” or
“other insurance” language, the MASA
policy is an umbrella policy, which is
generally considered “true excess” insur-
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ance and the last to provide coverage, af-
ter a primary policy or another excess
policy. The supreme court noted that it
has been recognized that the umbrella
policy Is designed to pick up where pri-
mary coverages end, providing extended
protection in a time when verdicts can
be extremely high. Another reason is the
disparity between the premiurns paid for
simple excess insurance and an umbrel-
la policy, Umbrella policies are sold at
comparatively modest prices to pick up
where primary coverages end in order lo
provide extended prolection,

Professional conduct . . .

violation of 26 U.5.C. §7203 does

not require disharment or

suspension

Clark v. Alabama State Bar, 23 ABR
25949 (June 9, 1989), Clark filed his fed-
eral tax return and admitted that he owed
taxes, However, he failed to timely pay
the taxes and was comvicted of a viola-
tion of 26 USC. §7203, a misdemeanor.
The Alabama State Bar filed a Rule 14ib),
Rules of Disciplinary Enforcement, peti-
tion to have his license revoked or sus-
pended, Rule 14{b) requires disbarment
or suspension when an attorney is con-
victed of a crime involving “moral turpi-
tude” A hearing was held and the
Disciplinary Commission found that the
crime involved moral turpitude and Clark
was suspended from praclice for six
months, He appealed, and the supreme
courl reversed,

The supreme court stated that it was
unable to find any case holding that the
failure to pay income laxes is a crime of
moral turpitude, as matter of law, where
an income tax return has been filed. The
supreme courl found that there was no
fraud or deceit as 1o the fact that the taxes
were owed, A violation of 26 USC
§7203 does not constitule a crime of
moral turpitude and does not require sus-
pension or revocation of a license to
practice law.

Recent Decisions of the
Supreme Court of Alabama—
Criminal

More guidance on Batson
Harrell v. State, 24 ABR 119 (Novem-
ber 9, 1989), The Alabama Supreme

Court, in an opinion authored by Chief
Justice Hornshy, gave trial judges and
practitioners additional guidance on
Batson.

Batson demands that in deciding
whether the defendant has carried his
burden of proving a prima facie case, the
trial court “must undertake a sensitive in-
quiry into such circumstantial and direct
evidence of intent as may be available”
Batson, 476 U.S. at 93. Trial judges are
instructed in this opinion to be “sensitive
to the defendant’s Batson claims and 1o
not lightly brush them aside.”

Batson requires the presence of three
elements to establish a prima facie case
of racial discrimination in the selection
of a petit jury. The defendant first must
prove that he is a member of a cogniza-
ble minority and that peremptory chal-
lenges were used to remove members of
his race from the jury. Second, the defen-
dant is entitled to rely on the fact that a
peremplory challenge will allow a prose-
cutor te make discriminatory choices in
jury selection if he chooses to do so.
Third, the defendant must prowe from
these and any other relevant facts that he
may be aware of that an inference of dis-
crimination may be drawn from the
prosecutor’s conduct.

In Ex parte Branch, 526 S0.2d 609 (Ala.
1987), the supreme court sef oul certain
specific kinds of conduct by a prosecu-
tor that would raise the inference of dis-
crimination under Batson. Every
practitioner should make the Branch
opinion required reading; all defense at-
torneys must prove from those and other
relevant facts the prima facie case and
thus meet the burden of gong forward.

An otherwise qualifying defendant is
entitled to a Batson inquiry when he
makes his objection to the empanelment
of the jury after it is selected but betore
it is sworn, At that point, the trial judge
must conduct a Batson inquiry on the
record, but out of the hearing of the jury.
The defendant then must prove a prima
facie case of discrimination under Bat-
son, )i the trial coun determines that a
prima facie case exists, the burden shifts
and the prosecution then must come for-
ward with a race-neutral explanation as
to why peremptory challenges were used
to exclude members of a minority, Where
the prosecution fails to offer a reasona-
ble explanation for its strikes, even as to
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one juron, jury selection must begin anew
or otherwise infect the record with revers-
ible error.

Iincentive good-time credit—case of
first impression

Ous v, State, 24 ABR 1 (October 13,
1989)—The supreme court consolidated
three petitions for writ of certiorari in-
volving an issue of first impression;
Whether a person sentenced to more
than ten years under the Alabama Split
Sentence Act, §15-18-8, Code of Alabama
(1975), is entitled to receive good time
credit under the Alabama Correctional
Incentive Time Act, §14-9-40 through -44,
if his period of confinement is less than
ten years.

Justice Maddox, writing for a vnani-
mous supreme count, adopted the ration-
ale of the court of criminal appeals in
Thomas v. State, ___50.2d
(Ala.Crim.App. 1989), i.e., that a person
sentenced to more than en years is in-
eligible for “good time” credit even
though his confinement is less than ten

firmed the court of criminal appeals’
denial of the petitioners’ habeas carpus
petitions,

Juror misconduct—failure to
truthfully respond to voir dire

Clark v. State, 23 ABR 4609 (Septem-
her 29, 1989)—The Alabama Supreme
Court granted certiorari to determine
whether the defendant, Richard E. Clark,
might have been prejudiced by the fail-
ure of a juror to make a proper response
to a question regarding his or her qualifi-
cations to serve as a juror in a criminal
case, The Supreme Court of Alabama,
speaking through Justice Kennedy, con-
cluded that Clark might have been pre-
judiced and, therefore, affirmed the
decision of the cour of criminal appeals
reversing his conviction. (emphasis
added).

The supreme coun was compelled to
find that Clark migint haw been pre-
judiced as a result of a juror’s fallure to
disclose his previous jury service in an-
other drug case in which the defendant

on behalf of the supreme court, reaf-
firmed the holding in Ex parte O'Leary,
417 So.2d 232, 240 (Ala. 1982), cert, de-
nied, 463 U.S, 1206 (1953).

The court specifically cited with ap-
proval the following language from
O'teary:

“Parties have a right to have ques-
tions answered truthiully by pro-
spective jurors 1o enable them 1o
exercise their discretion wisely in
exercising  their peremptory
strikes . .. ... The proper in-
quiry in such cases is whether the
defendant’s rights were prejudiced
by such failure to respond proper-
ly/ . . . To be more correct, howey-
er, '[tihe test Is not whether the
defendant was prejudiced  but
whether he might have been” (em-
phasis added).

Applying the O'leary test, the coun
concluded that Clark might have been
prejudiced because of a Juror’s failure to
disclose his previoos jury service in a
drug case in which Clark was convicted,

years, Accordingly, the supreme court af- (Clark) was convicted. Justice Kennedy, [
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Assessing the Legal Needs of the Poor:
Building an Agenda for the 1990s

by Elise Moss and Anne Mitchell

(This is the first parl of a three-part
series,)

This is the story of how what began as
an amusing anecdote became the inspi-
ration of the Committee on Access to Le-
gal Services, At a meeting in 1988, one
of the members told of an acquaintance
who belonged to a group which decided
1o express its social concems by “doing
something” for the homeless. Their
idea—a free resumeswriting service, They
printed notices and posted them all over
town, When no one showed up 1o take
advantage of their offer, they were indig-
nant, “It just proves,” they concluded,
“that those people dont want to be
helped!”

Although the committee members all
laughed at the other groups insensitivi-
ty, there was a troubling message for us
in that story, Our committee was charged
by the bar to “review, evaluate and fos-
ter the development of pre bono publi-
co programs designed 10 assure access
1o legal services by those citizens of Ala-
bama who cannot afford them” Yet what
did any of us really know about what
types of legal services those citizens of
Alabama needed? Although several com-
mittee members were associated with
existing Legal Services' programs, thelr
knowledge generally extended no further
than thelr own service areas, and for
those of us in private practice, exposure
1o indigem clients was minimal or in
some cases, honexistent,

While we were determined not to re-
peat the experience of the well-inten-
tioned but misguided would-be resume
writers, we knew that we lacked the time
and skills necessary to determine the ac-
tual legal needs of Alabama's indigent
population by ourselves. We were aware
that other states had conducted legal
needs surveys with impressive results, In
Maryland, for example, the findings of
such a study have been credited with in-
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creased state appropriations for legal ser-
vices initiatives, including expansion of
law school clinical programs, enlarge-
ment of pro bono activity by local bar
groups, encouragement of pro bono par-
ticipation of the attorney general's staff
and even a proposal to amend the Rules
of Professional Responsibility to require
pro bono service by all atorneys in the
state,

After much discussion, we concluded
that such a survey in Alabama would do
much more than merely provide guid-
ance for our committee, We hoped that
the results could be used by the bar as
a whole, as well as by other groups in
the state which were interested in creal-
ing greater understanding of and support
for pravision of legal services to the poor
population, Only one obstacle now re-
mained—money. With a committee bud-
get barely able to cover postage, we
could not hope 1o fund the thousands of
dollars we knew such a survey would
cost. Fortunately, the timing of our deci-
sion coincided with the time for submis-
sion of grant proposals to IOLTA. In April
1989, we received the exciting news that
our request for a $25,000 grant had been
approved. With additional funding from
the Montgomery-based Legal Services
Corporation of Alabama, we were able
1o hire Davis Penfield & Associates, a
professional research firm, to conduct the
first comprehensive survey of the legal
needs of Alabama’s indigent population,

The following is a summary of how the
survey was designed, how it was con-
ducted among the subject population
and some of the results,

Focus groups

The first two segments of the study in-
volved direct contact with poor Alabam-
ians. In order to gather the qualitative
data upon which to base the research
questionnaire, the researchers organized
focus groups, Focus groups are frequently
used in advertising and product research,
but also have useful applications for so-
clal and community research. In this sel-
ting, a facilitator works from a prepared
script with a small group (usually eight-12
persons) to elicit discussion of the re-
search topic. To reach a cross-section of
the poor residents of the state, focus
groups met at three sites: Jackson Coun-
ty, Greene County and Montgomery.
These specific sites were chosen to get
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a racially mixed urban group, a black
group and a predominantly white group,

Within these parameters, the organiz-
ers sought representation by men and
women, young and old, and persons [iv
ing in public housing.

In our case, focus groups were used to
gather information about the types of le-
gal problems most frequently cited by
poor peaple, their awareness of the le-
gal system and the availability of legal
services, as well as their attitudes toward
lawvyers, Each session lasted a little more
than an hour, and was videotaped. (Par-
ticipants were made aware of this when
they were recruited) Some of the re-
spanses were predictable, while others
were quite surprising.

Discussion centered on four major is-
sues—the likelihood of participants hav-
ing a legal problem and needing legal
assistance, awareness of legal services or
other methods of finding legal help, the
types of problems the poor typically en-
counter, and the attitudes of the poor to-
ward lawyers and the law, In each of the
groups, there were real legal problems
and a general dissatisfaction with the way
such problems are resolved,

A striking feature of the discussions
was the fact that the poor tend to per-
sonalize their problems, often 1o the ex-
tent that they see an issue or law as
applicable only 1o themselves, Therefore,
it is impossible for them to draw analo-
gies or foresee the potential ramifications
of other actions for themselves or others,
and they frequently do not have a clear
understanding of what has happened or
why, They may not even be aware that
a problem they face has a legal solution,

Attitudes toward lawyers were general-
ly negative, particularly as applied to
court-appointed lawyers, There were
such statements as, “[clount appointed
{awyers don’l help; that's why he's free)”
iMontgomery) and “[clourt appointed
lawyers are not worth ten cents” (Greene
County). While Legal Services’ atlorneys
are thought of a bit more positively, the
same “you get what you pay for ., " at-
titucdle comes across. Those who had
been to Legal Services” attorneys did ex-
perience some frustration with waiting
lists and the very low eligibility guide-
lines that those offices use, As to the le-
gal profession in general, lawyers were
viewed as individuals whose bottom line
concern ts the fee, ar worse, who collude
with each other and treat their clients as
superfluous,

Attitudes toward the law were also
somewhat negative, One participant’s
rather revealing statement that “[t]he law
keeps people that got it to have it” and
anather comment, “[l]awyers lix it so they
come out okay” sum up the pervasive at-
litude of participants, As the researchers
paint out:

"There is a sense that the law does
not respond to the individual prob-
lems that people face, that in-
dividuals get lost in the process,
that the system is not geared to
solving ‘their’ problems but for
solving 'someone else’s’ problems”
7

A strong sense of alienation Is obvious
throughout the focus group responses,
The study notes a summary comment
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Birmingham Southern College, she
obtained her law degree from SMU
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Oklahoma, Currently, she is senior
staff attorney with the Huntsville
office of legal Services of North-
Central Alabama.

Anne W. Mitchell is a member of the
Birmingham firm of Berkowitz, lLef-
kovits, Isom & Kushner. She received
her undergraduate degree from Hunt-
ingdon College and her law degree
from Cumberland Schoo! of Law,
Mitchell is a member of the board of
directors of the Birmingham Estate
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on estate planning related wopics and
is the author of “Will and Trust
Forms!” She has served as chairper-
san of the Alabama State Bar Com-
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from one of the participants: “Lows are
okay, but people are bad”

Field study

Following the focus groups, the dala
gathered was used 1o dewelop the survey
instrument for the field study. Personal
interviews with 499 low income resi-
dents of the state were conducted, One
of the clearest findings of the study is that
the poor do not have a clear understand-
ing of their legal needs. Because of the
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same personalization evident in the fo-
cus groups, they find it difficull to be-
come aware of solutions to their
problems. This fact complicated the
process, but there were some very in-
teresting facts:

(t) 44 percent of low-income house-
holds have at least one member
who is a minor;

{2} 37 percent have senior citizens;

{3) 22 percent have handicapped or
disabled household members;

{4} 77 percent have a high school de-
gree or less. Only 5 percent of the
respondents are college graduates;

(5} 27 percent do nat have a telephone;

{6) The sample was disproportionate-
ly female;

(7) Not as many take advantage of so-
cial programs as are eligible,

Not surprisingly, the questions on the
survey which dealt with the most im-
mediate problems received a stronger re-
sponse, For instance, 26 percent said they
had deferred medical treatment because
there was no way to pay for it, and utili-
Hes service was a major concern, with
37 percent noting an inahility to make
payments on time and another 54 per-
cent reporting a dispute over service
within the last year, Problems involving
utilities had a relatively high incidence
as compared to other problems in the
survey, probably due to the day-to-day
and no-deferable need for heat, water
and light,

it is not surprising that low-income per-
sons have problems directly related to
their finances, Ninety-eight percent of
those surveyed had some difficulty with
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credit or accounts, Ten percent had con-
sidered bankruptcy and 19 percent had
been bothered by bill collectars, on the
average, three times a year. While inade-
quate income is not, of itself, a problem
with a legal solution, there are many re-
lated problems, including harassment by
collectors, repossessions and garnish-
ments for which individuals can, and
probably should, seek legal assistance,

Housing problems break down into
two main categories, the problems of
home ownership and of renting. Thirty-
five percent of those questioned own
their own homes. Of those who rent, 16
percent live in public housing, While few
ol the homeowners listed problems other
than with foreclosure or the threat of it,
renters experienced numerous problems
with landlords, ranging fram rat infesta-
tion 1o non-working heating and plumb-
ing, and the inability to obtain the return
of a security deposit, It should be noted
here that Alabama is one of the last four
states not 1o have enacted any ol the key
provisions of the Uniform Landlord Ten-
ant Act, and that the Alabama Supreme
Court has refused to find that any implied
warranty of habitability exists in the state.
This problem crosses class lines, as
renters are nol universally poor, but dif-
ficulties stemming from lack of tenant
protection may disproportionately affect
the poor.

Family problems wrre not experienced
by everyone, Qbwviously, net everyone in
the survey was married, and the survey
asked only for problems in the past year.
If the questions had asked for problems
tn the past “few” years, the researchers
noted, “The percentage would have been
driven up dramatically” It is natahie that
the second highest number of reported
prablems Involved the educational sys-
tem, These problems included obtaining
the right special education program for
a child or disagreeing with the place-
ment of a child in a special education
program, as well as discipline problems,

After requesting information on types
of problems confronted by the poor, the
research focused on the impact of par-
ticular factors or needs. The study ana-
lyzed the relationship between legal
problems and education; particular prob-
lems affected by race/sex; problems rele-
vant 1o the handicapped/disabled; and
specialized segments (households with
aged/children),
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Education and awareness

Perhaps it is not surprising that the two
most common areas in which poor Ala-
bamians had sought legal advice were
problems including collection or debts/
bankruptey and the domestic relations
area, Twenty-one percent of college grad-
uates sought assistance on a matter in-
volving the former; this drops to 8
percent among those without a high
school diploma. This does not mean that
peaple with college degrees have more
problems than those without them; rath-
er, they tend 1o be more knowledgeable
of legal remedies and how 1o find them,
This theme recurs throughout the study.
When considered as a whole, individu-
als with a college degree are a great deal
more likely (538 percent) 1o have seen a
lawyer than those with less education,
Further, blacks and those without college
education were more likely 1o contact Le-
gal Services, whila whites and those with
a college degree were more likely to have
contacted a private attorney,

Age

Both senior citizen households and
households with children under 18 have
special problems. Senlor citizens were
more likely to have properly or debt-re-
lated problems, while households with
children were more likely to experience
family related problems. This is not sur-
prising, but may indicate special needs
of the two groups.

Race and sex

Blacks perceive difficulty with obtain-
ing credit because of race, (This was
more often cited by black men than
black women.) Thirty-four percent be-
lieve they have been taken advantage of
by lawyers and others assoclated with the
law, Roughly the same percentage would
prefer a black atiorney to a white one,
although there appears to be an inverse
correlation between the level of educa-
tion and this preference,

Four percent of women believe they
have been denied credit due to their sex.
Roughly the same percentage believe
they have been taken advantage of by
lawyers and others associated with the
law, as did blacks. Twenty-one percent
would rather have a female than a male
attorney,
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Handicapped/disabled

It was striking to the researchers that
20 percent of the low-income house-
holds had individuals who were handi-
capped or disabled. It may, in fact, be an
accurate reflection of the relatienship be-
tween handicapped or disabled status
and poverty. In 44 percent of these
househalds an attorney had been con-
sulted within the last five years, This is
approximately 15 percent higher than for
the sample as a whole. When questioned
concerning the type problems they had
encountered, 24 percenl mentioned
problems in the area of property and
debt, while 6 percent mentioned domes-
tic relations questions,

Locating attitudes toward attorneys

When asked, “How doe you find as-
sistancet” 49 percent said they had no
idea, Thirty-two percent would go 10 Le-
gal Services and 11 percent stated they
would simply ask an attorney for free as-
sistance.

Most surveyed believe lawyers chose
the profession "in order to make mon-
ey’ Only 24 percent believe that lawyers
chose the profession In order 1o help
people. On the other hand, only 26 per-
cent believe lawyers do not care about
people. While only 38 percent believe
lawyers are honest, only 27 percent ac-
tually commit to a beliefl that they are
somewhat dishonest, It should be noted
that the negatives were less visible in the
interviews than in the focus groups,

On a positive note, nearly one-half rate
lawyers as doing an “excellent” or "good”
job; 30 percent say they do an "only fair”
or “poor” job. Highest rankings came
from women, blacks and those with
higher educations. Lowest performance
ratings are characteristic of households
with minor children and respondents
who have had contact with an attorney
in the fasl five years.

Next issue: surveys of attorneys and Le-
gal Services personnel
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The Second Injury Trust Fund and
Alabama’s Worker’s Compensation Act

The Second Injury Trust Fund can be
an important, even critical, factor 1o both
the employer and the employee follow-
ing an on-the-job injury which results in
the permanent total disability of the em-
ployee, While the specific code sections
establishing and dealing with the fund
are relatively few, the possible benefits
afforded by the fund are numerous,

Ohvlously, Alabama's state legislature
established the fund to encourage em-
ployers to hire individuals who have
suffered a permanent disability adverse-
ly affecting their employability and eamn-
ing capacity. Generally, the (und, where
applicable, partially insulates the em-
plover from financial liability for the 10-
tal permanent disability of its employee
arising out of an on-the-job injury. When
the fund accepts liability or when liabil-
ity is assessed against the fund by the
cour, the employer is held liable only
for that percentage of disability and
reduction of earning capacity attributa-
ble ta the employee’s on-the<job injury
with that employer, and the benefits due
from the emplover are then limited 10 a
maximum of 300 weeks based upon that
percentage. In such a situation, the finan-
cial savings to the employer can be stag-
gering,

by R. Blake Lazenby and Craig A. Donley

The employee also benefits when the
fund applies or may apply. As mentioned
above, the provisions creating and estab-
lishing the fund offer an incentive pro-
gram 1o employers w© hire a partially
disabled employee 4t the very outset.
Once hired and after a permanently 1o-
tally disabling on-the-job injury, the em-
ployee often can use the largest of the
fund as a bargaining taol in settling his
claim for permanent total disability with
his employer. Obviously, the employer
would very much appreciate the oppor-
tunity to avail himsell of a significantly
limited liability and a settlement often
can be facilitated between the employer
and employee in the hopes of passing on
a significant portion of the liability to the
fund. For these and other reasons, the
practitioner, when representing either an
injured emplovee or his empleyer, should
always keep in mind the benefits afford-
ed by the fund and the possibility of
securing acceptance or assessment of lia-
bility against the fund.

The provisions of the Second Injury
Trust Fund ("SITF) are set out in the Ala-
hama Workmen's Compensalion Statule,
Code of Alabama (1975), as amended,
§25-5-1, et seq. Specifically, the SITF is
created and established pursuant o
§25-5-70. The moneys and interest from

the investments in the fund are custody
of the state treasurer and held for benefits
of the persons so designated. The direc-
tor of the Department of Industrial Rela-
tions is the statutorily designated trustee
of the fund,

The SITF is funded from three sources,
§25-5.71, The major source of income s
from the interest on investments of the
principal currently in the fund, At the
conclusion of fiscal year 1988, the SITF
had assets in the total sum of
$1,600,595,23 and interest income for fis-
cal year 1988 was $97851.28. The
moneys in the fund may be invested in
obligations of the United States of Ameri-
ca, in obligations fully guaranteed by the
United States of America or in general
obligations of the State of Alabama.

The second source of income is when
a death is suffered by an employee cov-
ered by the Workmen's Compensation
Law by a cause which imposes liahility
under said law, the emplover pays the
sum of $100 into the SITF, §25-5-71(a). In
fiscal year 1988, the SITF received only
$11,000 from this source pursuant 1o the
119 job-related fatalities reported.

The third source, which is non-
existent, is where damages lie under the
Employer's Liability Act and there is no
person 1o whom judgment may be paid,
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the net judgment escheats to the benefit
of the SITF, §25-3-71(13). The SITF receives
no state or federal appropriations, While
the trust fund is currently solvent, it does
not appear to be actuarially sound,

The problem with financing and anti-
cipating moneys for the fund is several-
fold. No one knows exactly how many
new claims will be presented for pay-
ment, nor the amount of attorneys’ fees
that may become due. Also, it is hard to
predict the amount of income which will
be earned. The current trend of the fund
is that the principal and interest income
is dropping, while the benefit payments
and attorneys’ fees are increasing.

Section 25-573 establishes the lawiul
payments which may be made from the
fund and the priority of claims, This sec-
tion authorlzes the payment of premiums
on the required fidelity bonds of the trus-
tee and custodian, and it authorizes re-
funds and weekly compensation to qual-
ified claimants. As will be discussed later,
the appellate couns also have authorized
lump-sum attomey’s fees ta be paid from
the SITFE, although not specifically al-
lowed by said section. Section 25-5-73
directs the director of the Department of
Industrial Relations to make requisition
to the state comptrotler who shall draw
warrants on the state treasurer for pay-
ment of weekly compensation. Such war-
rants shall be drawn only If there are
sufficient moneys in the fund for immei-
ate payment. The section further provides
that claims take priority in ascending nu-
merical order according to the time of
the accident.

Section 25-5-74 establishes the proce-
dure for making determinations of liabil-
ity from the SITF. Basically, this section
requires every employer making a report
of an accident in which there is a prima
facie evidence of liability against the SITF
to so state in said report. In the ordinary
setting, the employer Is unaware of the
provisions and mandates surrounding the
SITF, and upon the employer’s first repon
ol injury, there will be no mention of the
possible lability of the fund and it be-
comes the obligation of the employer's
attorney to notify the fund of its possi-
ble liability. Attached hereto is a copy of
a letter to the director of the Department
of Industrial Relations in an actual case
in which the fund admitted its liability,
When such a letter is sent to the depart-
ment, ordinarily the department will re-
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spond by stating that it is too early for
the trustee lo make its decision regard-
ing liability; howewver, it is recommend-
ed that the notice be sent as soon as
practicable in order o preclude the fund
from asserting that it was not notified of
its exposure in the regort of the accident,

Upon a settlement between the em-
ployer and employvee, the director shall
be deemed to have admitted liability
against the fund unless within 60 days
alter receiving a copy of the settlement,
the director shall have notified the par-
ties that he does no! consider the fund
liable for payments. In making such de-
termination of hability, the director re-
views the requirement of §25-5-57(a)(4)d,
el &g

Section 25-5-57(a)d)d defines perma-
nent tetal disability as the total and per-
manent loss of the sight of hath eyes or
the loss of both arms at the shoulder or
any physical injury or mental impairment
resulting from an accident, which inju-
ry or impairment permanently and totally
incapacitates the emplayee for gainful
employment.

Section 25-5-57(aj4)e merely provides
that if an employee has a permanent dis-
ability or has previously sustained anoth-
er injury which resulted in permanent
cisability and receives a second perma-
nent injury, then he is entitled to com-
pensation only to the degree of injury
that would have resulted from the latter
accident if the earlier disability or injury
had not existed.

Section 25-5-57(a)(4}f sets out the ba-
sic statutory requirements for receiving
benefits from the SITE This section pro-
vides that if an employee receives a per-

manent injury after having sustained
annther permanent injury cther than in
the same employment, and if the com-
bined effects of the previous and subse-
quent injury results in permanent total
dizability, compensation will be paid for
permanent total disability. The employ-
er will pay compensation to the extent
he would have been liable If the first in-
jury had nat existed, The remalnder of
the compensation will be pald by the
S5ITF upon completion of the payments
by the employer, However, this section
contains two additional requirements,
that is: (1) the employer must have had
prior knowledge of the previous injury
and (2) such previous injury must have
been of a disabling nature which ad-
versely affected the emplovability of the
employee, emphasis supplied). This sub-
section must be read and applied in pari
materia with §25-5-74 [or a determination
of liability of the SITF,

Permanent total disability may be es-
tablished in several ways, Of course, the
best way is a physician’s and/or a voca-
tional rehabilitation specialist’s testimo-
ny that the employee is permanently and
totally disabled. Although it has been
held that a trial court may make a find-
ing of permanent tolal disability without
medical testimony, Bankhead forest In-
dus. Inc. v Invett, 423 So.2d B899
{AlaLiv.App. 1982), we suggest medical
and vocational testimony 1o be the most
prudent and safest method to prove such
a disability. Generally, these cases go to
the circuit court regarding the second in-
jury either to approve a lump-sum settle-
ment, §25-5-83, or to resolve a dispute,
§25-5-8Na)i). Normally, the circuit judge
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will, when appropriate, make a finding
of permanent total disability in his order,
All of this is sufficient to establish per-
manent total disability to make a claim
against the SITF It should be noted that
the Alabama Appellate Courts have given
a liberal interpretation to what consti-
tutes permanent total disability, It has
been held that total disability does not
mean absolute helplessness or entire dis-
ability, but the inability to perform the
waork at one's trade or inability to obtain
reasonably gainful employment. Blue
Bell, Inc., v. Nichols, 479 So.2d 1264
(AlaCiv.App. 1985); Den-lal-Eze Mig. Co.
v. Gosa, 388 S0.2d 1006 (AlaCiv.
App. 1980); 15. Walton & Co. v. Reeves,
396 50.2d 699 (Ala.Civ.App. 1981),

After the employee has established by
competent eviderce his permanent total
disability and permanent 1otal loss of
earning capacity, in order 1o tap the re-
sources of the SITF the parties must dem-
onstrate that the employer had notice of
the employee’s prior injury or disabling
condition. Often, this is accomplished by
an affidavit from the employer, a state-
ment of notice on the employment ap-
plication, or by affidavit of the employee
maintaining that the employee informed
his employver of the previous injury at the
time he was hired,

Once the parties establish that the
claimant is permanently totally disabled,
and that the employer had notice of the
prior injury or condition, the parties must
demonstrate that the previous injury or
condition was, in fact, of a disabling na-
ture which adversely affected the em-
ployability of the employee. There is no
specific test or general standard which
can be uniformly applied. The facts of

each case, along with common sense
and reason, must be applied to the in-
dividual case and circumstances, Drum-
mond Company, inc, v. Wilson, 547
So0.2d 564 (Ala.Civ.App. 1989), Some ob-
vious examples of disabling injuries
which would affect the employees’ em-
plovability would be stated limitations on
the type of work one could perform, or
a requirement of “light duty” work. Other
examples, unfortunately, are more subtle
in nature, such as evidence of the inahil-
ity of the employee to seek or perform
certain jobs because of the physical dis-
ability, In any event, cach case must be
evaluated on its own particular facts and
circumstances,

The procedure for making a claim
against the SITF is, theoretically, rather
simple, Once the second injury is settled
between the employer and employee or
tried to judgment, a letter to the Depart-
ment of Industrial Relations making a
claim is sufficient. As a practical matter,
this request should be sent to the depart-
ment by certiffed mail in order to docu-
ment the date of receipt of the request
by the department, Although the statute
does not require it, the request should
have attached documentation in the form
of medical testimony or reports that verify
the employee is permanently and total-
ly disabled resulting from two separate
injuries in different employments; if pos-
sibie, a vocational rehabilitation special-
ist’s report verifying that the employee is
disabled and cannot reasonably return to
gainful employment; a copy of the court’s
order reflecting the secand injury; verifi-
cation that the employer had prior
knowledge of the previous injury; and
some sort of verification that the previ-

¢ Tire Consulting

® Rim/Tire Explosions

PO. Box 3064

TRUCK ACCIDENTS — TIRE CONSULTING

# Traffic Accident Reconstruction
Truck - Car - Motorcycle - Pedestrian

SMITH-ALSOBROOK & ASSOCIATES
BOBBY D, SMITH, B.S., J.D., President
Opelika, AL 36803

(205) 749-1544

112

ous injury was of a disabling nature
which adversely affected the employee's
employability, §25-5-57(a)(4)f. Fumishing
this information, though not required, as-
sists the Department of Industrial Rela-
tions in passing judgment upon the claim
and facilitates the ultimate resolution of
liability, vel non of the fund.

Once this information is received, the
Director of Industrial Relations will make
a determination of liability against the
SITF. The director is deemed to have ad-
mitted liability against the fund unless,
within 60 calendar days after receipt of
a claim, he notifies the parties by regis-
tered or certified mail that he does not
consider the fund liable. Either party may,
within 30 days after the date of making
such notice, appeal to the circult court
of the county of residence of the em-
ployee, Sald appeal is witheut a jury and
upon the issues stated In the complaint
and answer, The case |s given the same
priority on the docket as other warkers’
compensation cases. Appeals for the cir-
cuit court shall be taken as in other ap-
peals, but shall be filed within 30 days
of the final ruling of the circuit judge,
§25-5-74,

If a claim against the SITF is accepted,
the director will send a letter stating the
fund is ltable, the schedule for payments,
the amount of payments and the condi-
ions under which payments will be
made. After acceptance of a claim
against the SITF, it usvally takes approx-
imately 30 days to begin payments and
bring the claimant up to date,

Section 25-5-57(A)(4)g provides that if
an emplovee receives two injuries which
render him permanently and totally dis-
abled In the same employment, then
compensation shall be paid by the em-
plover for permanent total disability only,
and the SITF is not llable. In order to avail
themselves of the henefits of the SITF, the
parties must demonstrate that the two in-
juries or disabling conditions did not
arise out of on-the-job injuries while the
employee was working for the same em-
plover. The question often arises as to
whether or not an employee whose first
injury is non-work related and subse-
auently suffers an on-the-job injury, the
combined effect of which renders the
employee permanently disabled, is enti-
tled 10 benefits under the fund, While
there is no appellate court decision
which directly addresses this question,
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this writer is of the opinion that said em-
ployee, if he meets the other criteria of
the fund, would he entitled to benefits,
For example, an employee could have
had a non-work related automobile ac-
cident which rendered him 40 percent
disabled, Thereafter, that employee could
secure employment with an employer
who has knowledge of his 40 percent
disability, suffer a job-related injury while
in said employ and if said job-related in-
jury, together with the disability from the
non-work related vehicular accident, ren-
der the employee permanently totally
disabled, the employee and his employ-
er could avail themselves of the benefils
of the SITF if they successfully jumped
through the other hoops hereinabove
described.

Section 25-5-89 is the statutory author-
tty for payment of attorneys' (ees in
worker compensation cases, Said section
provides the following:

“No part of the compensation payable
under this article shall be paid to at-
torneys for the plaintiff for legal ser-
vices unless, upon application of the
plaintifi 1o a judge of the circuit court,
such judge shall order or approve of
the employment of an attorney by the
plalntif, and in such event the judge
upon the hearing of the complaint for
compensation, shall fix the fee of the
attorney lor the plaintiff for his legal
services and the manner of its pay-
ment, but such fee shall not exceed
I5 percent ot the compensation
awarded or paid”

The state previously had taken the po-
sition that since §25-5-73, “payments from
fund” did not specifically autharize pay-
ment of attorneys’ f2es from the SITF, then
the state could not pay lump-sum, altor-
neys’ fees from the SITE Alsa, the state
felt that section only authorized weekly
compensation payments. Therefore, if lia-
hility of the fund was accepted, weekly
henefit checks, in some cases, were sent
directly to the claimant’s attorney, and
the matter of attorneys’ fees was left up
to the attorney and his clienl, However,
in the Second Injury Trust Fund v. Stan-
ton, 512 50.2d 1377 (alaCiv.App. 1987),
cert, denied, the clrcuit court of Mohlle
County ultimately found the claimant
permanently and totally disabled under
circumstances giving rise to liability un-
der the SITE. Themafter, the plaintiff’s
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cotnsel filed a motion requesting lump
sum attorney's fees to be paid from the
SITFE. Over the Departtment of Industrial
Relations’ objection, the rial court en-
tered an order awarding a lump sum at-
torney’s lee to be paid from the SITF, SITF
appealed the judge'’s order solely on the
issue of the propriety of the lump sum
attorney’s fee award payable from the
SITF. The court of civil appeals in Stan-
ton maintained that it was not an abuse
of the trial courl’s discretion to order a
lump sum attorney's fee payable from the
SITE, It should be noted that the amount
ol the attorney's fee was not commuted
to its present value; however, the recent
case ol Ex Parte 5t Regis Corp, 535
50.2d 160 (Ala. 1988) would dictate that
when the trial court awards a lump sum
attorney's fee, said fee must be reduced
to its present value,

The practitioner also should note that
Alabama’s appellate courts have main-
lained that post-judgment interest upon
the attorney’s fee is recoverable frem the
SITF at the rate of 12 percent per annum,
by virtue of the application of §8-8:10,
Code of Alabama (1975), Ex Parte Stan-
ton, 23 ABR 1498 (March 17, 1989).

Currently, there is pending on appeal
before the court of civil appeals the case
captioned .G, Allen, Director, Depart-
ment of Industrial Relations, as Trustee
of the Second Injury Trust Fund v, Frank-
flin Blankenship, Civ. No. 7204, In
Blankenshigp, the employer and emplovee
agreed upon a seltlement of Blanken-
ship's worker's compensation claim sur-
rounding this second joh-related injury,
which rendered him permanently tatal-
ly disabled. This second injury occurred
in a different employment than his origi-
nal injury. The parties agreed that upon
payment of the settlement, the employ-
er would be released and the employee
would be free to pursue the SITF for ad-
ditional benefits. The parties petitioned
the court 10 approve their settlement and
in the courl’s judgment, the trial judge,
in fact, approved the proposed settlement
and further found that the employee was
permanently totally disabled; that he had
had a second injury in different employ-
ment; that he had had a previous injury
which disabled or incapacitated him;
that the employer knew of the prior dis-
abling condition: and that the SITF was
liable to the employee for the benefits
and attorney's fees.

immediately upon receipt of the judg-
ment, counsel for the employee (orward-
ed a copy of the judgment to the SITF
requesting payment of the benefits. With-
in 60 days of the judge’s order, the De-
partment of Industrial Relations filed a
Motion for Relief of Judgment; however,
nane of the grounds stated in the post-
trial maotion specifically denied that the
SITF was liable to the employee. The
state's posttrial motion was denied and
appeal was taken, As hereinabove stated,
the Department of Industrial Relations
has 60 days from its receipt of the em-
ployee's claim for benefits within which
to admit or deny liability, One lssue
presented in this appeal will be wheth-
er the post-trial motion (which did not
specifically deny liahility) operated to
suspend the 60-day time Iimit imposed
lyy §25-5-74,

Because the SITF can provide some
significant  benetits, rnonetarily and
otherwise, many atlormeys representing
plaintiffs and defendants alike now have
begun efforts to tap this resource in ap-
prapriate cases. The statutes establishing
the fund and setting out its procedural
guidelines provide only a sketchy outline
and (ramework within which the parties
must operate, Every case should be thor-
oughly examined and evaluated with re-
gard to the possible liability of the fund.
Il questions should anse, the practitioner
should not hesitate to contact the Depart-
ment of Industrial Relations, Worker's
Compensation Division, (205) 261-2868,
or the Legal Division, (205) 261-5411.
These departments of the state are avail-
able and willing 1o give advice on any
problems or queslions the practitioner
may have about the SITF. =
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The Tort of Bad Faith and
the $250,000 Cap on Punitive

by David H. Marsh and Susan ). Silvernail

Alabama juries have returned numer-
ous punitivie damage awareds on bad faith
claims against defendant insurance com-
panies. For example, recently in United
Services  Automobile Association v
Wade, 544 So,2d 906 (Ala, 1989}, the Su-
preme Court of Alabama upheld an
award of punitive damages in the amount
of $2,500000 on a bad faith claim
against an insurance company which
“literally manufactured” an arson case
against its insured, rather than pay a
claim under a homeawner's policy. Id, at
916. In United American Insurance Conm
pany v. Brumley, 542 50.2d 1231 (Ala,
1989), a punitive damage award of
$1,000000 was affirmed where the
defendant irsurance company virtually
ignored the insured’s repeated attempls
to be paid under a policy for Medicare
supplemental benefits. Id. al 1236. In Na-
tionwide Mutual Insurance Co. v. Clay,
525 50.2d 1339 (Ala, 1987), the supreme
court upheld an award of $1,250,000 in
punitive damages and indicated it was
willing to uphold “substantial jury
awards for damages, even in excess of
$1,000,000, when the facts warrant such
an award.” Id, at 1344, In Clay, the insur-
ance company helatedly made a partial
payment under a disability income poli-
cy, then argued the insured had mis-
represented  his Income in  his
application; yet, the company continued
to demand and accepl premium pay-
ments, Id, at 342-3,

Will such substantial punitive damage
awards be possible in the futuret Puni-
tive damage awards for bad faith claims
which accrue after june 11, 1987, like
most other civil actions, are nol 1o exceed
$250,000. Ala. Code § 6-11-20 et seq,
(Supp. 1987). The new statutary cap an
punitive damages, however, contains

three exceptions. Ala. Code § 6-11-21. In
particular, the first exception states the
$250,000 cap does not apply if an award
of punitive damages ls based upon “a
pattern or practice of intentional wrong-
{ul conduct, even though the damage or
injury was inflicted only on the plaintiff/’
Ala, Code § 6-11-21(1). The second and
third exceptions do not apply to bad faith
or fraud claims and, therefore, are not ad-
dressed in this article,

At least for the foreseeable future, large
punitive damage awards for bad faith
claims against defendant insurance com-
panies will depend upon the plaintiff's
ability to demonstrate the {irst exception,
“a pattern or practice of intentional
wrongful conduct!” This article will out-
line the elements of a successful bad faith
case, and then suggest ways in which the
plaintiff's lawyer may discover whether
a defendant insurance company engaged
in a systematic course of wrongdoing (i.e.
pattern or practice} and if so, prove il
While emphasis will be placed on the
tort of bad faith, the methods suggested
to avoid the $250,000 cap also may be
used in fraud actions,

I. Elements of bad faith

he tort of bad faith is founded upon
an insurance company's implied-in-law
duty to act In good faith and deal fairly
with its insured. The Alabama Supreme
Court first recognized the tort of bad faith
in tirst party insurance actions in Chavers
v. National Security Fire & Casualty Co.,
405 So.2d 1 (Ala, 1981), Chavers teaches
that the duty is not one of due care; rath-
er, bad faith lies only where the insur-
ance company has intentionally failed to
petform in good faith. fd. at 5. So, for ex-
ample, in Prudential Insurance Co, of
America v. Coleman, 428 So.2d 593 (Ala,

1983), where an insurer's decision not to
pay a claim under a health policy was
based upon a “mistake, perhaps a negli-
gent mistake,” the supreme court found
a lack of “dishonest purpose” and, thus,
held there was no basis for recevering on
the bad faith claim. Id. at 598-9.

Under Chavers, a bad faith claim may
he proven in one of two ways against an
insurance company which intentionally
refuses to settle a direct claim. The plain-
tiff may show there was "no lawful basis
for the refusal coupled with actual
knowledge of that fact” or, alternatively,
that there was an “intentional failure o
determine whether or not there was any
lawful basis for such refusal!” Chavers,
supra at 7.
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Avoiding

The Alabama Supreme Courl elaborat-
ed on the meaning of this twao-tier test in
GCulf Atlantic Life Insurance v. Barnes,
405 S0,2d 916 (Ala. 1981), “Nao lawful ba-
sis” may be understood as the absence
of any reasonably legitimate or arguable
reason for failing 1o pay the claim, /d, at
924, This is true whether the debate con-
cerns a matter of fact or law. Id. Knowl-
edge of the lack of a legitimate or
reasonable basis may be inferred from a
reckless indifference 1o facts or o proof
submitted by the insured. Id. The second
tier involves an inguiry into “whether a
claim was properly investigated and
whether the results of the investigation
were stbjected to a cognitive evaluation
and review!” Id,
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Further, the Supreme Coun of Alabama
has held that whether an insurance com-
pany is justified in denying a claim un-
der a policy must be judged by what was
hefore it at the time the decision was
made. National Savings Life Insurance
Co. v. Dutton, 419 So.2d 1357 (Ala.
1982). In MNatienwide Mutual Insurance
Co. v. Clay, supra, for example, the su-
preme court found that evidence as to a
dispute over the amount of benefits owerd
the insured was not relevant to the propri-
ety of the conduct of the insurance com-
pany because the issue sufaced after the
time at which the insurance company de-
nied the disability claim. id. at 342,

The plaintift's burden of proof in a bad
faith case is summarized in National
Security Fire & Casualty Co. v. Bowen,
417 S0.2d 179 (Ala. 1982), as lollows: (a)
an insurance contract between the par-
ties and a breach thereof by the defen-
dant; (b} an intentional refusal to pay the
insured’s claim; (¢} the absence of any
reasonably legitimate or arguable reason
for that refusal; {d) the insurer's actual
knowledge of the absence of any legiti-
mate or arguable reason [such "knowl-
edge” as mentioned earlier, may be
inferred from a reckless indifference to
the facts); (e) if the intentional failure to
determine the existence of a lawful ba-
sis is relied upan, the plaintiff must prove
the insurer's intentional failure to deter-
mine whether there is a legitimate or ar-
guable reason to refuse to pay the claim,
Id. at 183,

In National Savings Life 'nsurance Co,
v. Dutton, supra, the supreme cour
adopted what has become known as the
“directed verdict on the contract claim
standard™:
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of Pittman, Hooks,
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Hollis, P.C, Marsh
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Alabama, Jefferson
County, and American Trial Lawyers
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tive Committee of the Alabama Trial
Lawvyers Association, He received his
law degree from Cumberland School

In the normal case in order for a plain-
Hif to make out a prima facie case of
bad faith refusal to pay an insurance
claim, the prool offered must show
that the plaintiff is entitled to a direct-
ed verdict on the contract claim and
thus, entitled to recover on the con-
tract claim as a matter of law Ordinar-
ily, if the evidence produced by elther
side creates a fact issue with regard to
the validity of the claim and thus, the
legitimacy of the denmial thereof, the
tort claim must fail and should not be
submitted to the jury.

I, at 1362, The qualilying language, “in
the normal case” has proven to be
problematic in its application. Recently,
in Burkett v. Burkett, 542 S0.2d 1215 (Ala.
1989), the supreme court wrote that it
had not yet formulated a general rule for
deciding whether a claim is an ordinary
or an extraordinary bad faith claim. id.
at 1218, The court stated that analysis has
been made on a case-by-case basis, Id.
In Continental Assurance Co. v. Kountz,
461 So.2d BO2 (Ala. 1984), the court
found that the evidence of the insurance
company’s intentional failure 10 deter-
mine whether there was a lawful basis
for denying the insured’s claim was suffi-
cient to render the case "extraardinary.”
Id. at BOB. The insurance company's re-
fusal to pay for the insured's oral surgery
was apparently based on a diagnosis
tound in the medical reconds, but the
company faled tc investigate other
reports of the insured’s traumatic injury.
Id.

In another example of an “extraordi-
nary” case, Jones v. Alabama Farm Bu-
reau Mutual Casualty Co., 507 So.2d 396
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{Ala. 1986), the court found that the dis-
puted factual issue arose solely from a
contradicted oral conversation between
the insured and the insurance company's
agent, The supreme court reasoned that
if the directed verdict on the contract
claim standard was allowed o bar a
claim on these facts, the purpose of the
bad faith action would be frustrated. Al-
though Dutton characterizes the “extraor-
dinary” case as “exireme” the case of
Aetna Life Insurance Company v Lavoie,
470 Sa.2d 1060 (Ala. 1984), Indicates
that the directed verdict on the contract
claim standard was never meant to be
“unyielding” or given "universal applica-
tion.” It is clear that it is not always neces-
sary 10 receive a directed verdict on the
contract claim in order 1o prevail on the
related bad faith claim.

il. The “cap” and how to avoid it
The new $250,000 cap on punitive
damages, and the exception thereto,
should be considered during the initial
client interview. The interview should be
conducted with an eye toward punitive
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damages and, more specifically, finding
a "pattern or practice” of similar wrong-
ful conduct if it exists, How can this be
donet Of course, the lawyer must listen
carefully as the client explains what he
or she feels their insurance company has
done wrong; remember, what the aver-
age client feels is important, generally,
also will be what a jury considers to be
important. The lawyer shouid obtain all
written documents from the client, in-
cluding the entire policy of insurance at
issue, any claims made under the policy
and any correspondence sent to or
received from the insurance company.
Note that a claim denial, not just late
payment, generally, is necessary before
a bad faith claim is "ripe” The insurance
policy must be read carefully. If the in-
surance company has refused to pay the
client's claim, the [awyer must ascentain
the exact basis for that refusal,

Once reasonably satisfied that a cause
of action for bad faith against a defendant
insurance company exists, the lawyer
should determine whether the client
knows any other persons who have had
similar experiences with the same insur-
ance company. This could yield valua-
ble evidence as to “a pattern or practice
of intentional wrongiul conduct” Also,
the lawyer should determine the full
name and address of the selling agent.
Contacting the local agent during inves-
tigation often proves helpful; the agent
may state that, in his or her opinion, the
particular claim should have been paid
or the Insurance company’s conduct was
wrong. Also, the agent often knows of
other policyholders whose claims have
been denied. Such evidence is clearly
relevant now in light of the “pattern or
practice” exception. Finally, a lawyer
should not be discouraged if the size of
the elient's contract claim is small, Argua-
bly, the fact that the claim involves a
small amount makes the claim denial
maore reprehensible, Further, when inves-
ligating the wrongful denial of a small
claim, the plaintiff's lawver may smoke
out other similar denials the insurance
company has made,

Another key to proving a “pattern or
practice of intentltonal wronglul conduct”
on the part of the insurance company is
obtaining documents. These documents
should include interoffice memoran-
dums concerning claims practices, poli-
cy and procedure manuals used by the

company’s employees, and past com-
plaint files. There are three primary
methods to obtain the needed docu-
ments: (1) interrogatories and requests for
production under ARCP 33 and 34; (2)
depositions under ARCP 30; and (3} the
State Department of Insurance,

The plaintiff's lawyer gains the advan-
tage if he or she files interrogatories and
requests for production at the same time
the complaint is filed. If the plaintiff's
lawyer files interrogatories and requests
for production before the defendant’s
lawyer does the same, most courts will
require the defendant to respond first,
Also, the plaintiff's lawyer must be per-
sistent in order to obtain adequate re-
sponses to interrogatories and requests
for production. Rarely will the defendant
adequately and completely respond to
initial discovery, The plainiff's lawyer
who accepts inadequate responses and
does not follow up with appropriate mo-
tions simply rewards the defendant for
this practice.

The critical information and docu-
ments which always should be request-
ed in interrogatories and requests for
production include the following:

(1) The entire claim file referable to the
insured and policy at issue. If the plain-
1ff has had numerous claims denied dur-
ing a sufficient period of time a “pattern
or practice of intentional wrongful con-
duct” arguably, may be established
through the plaintiff alone,

{2) Any and all internal memoran-
dums, recordings or writings of any type
growing out of the handling of the claim
involved and/or the decision to deny said
claim. Many insurance companies re-
quire their claims employees to docu-
ment, through taped recordings or
writings, all conversations with the in-
sured concerning the denial of a claim,
For example, memorandums or record-
ings might reveal a particular claims em-
ployee recommended that the claim be
paid or represented to the insured that
the claim would be paid,

(3 A listing of current and prior
liwsuits against the insurance company
alleging bad faith, fraud, outrage, mis-
representation, and breach of contract.
The list should include the jurisdiction
ol the lawsuit, the date on which it was
filed and the name of the plaintiff, Such
information is clearly discoverable, and
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perhaps admissible, by virtue of the “pat-
tern and practice” exception found in §
6-11-21(1),

{4) Copies of all policyholder com-
plaints sent directly to the insurance
company or received by the company
through the State Department of lnsur-
ance. Most state departments ol insur-
ance send copies of policyholder
complaints to the insurance companies
involved. Such complaints may be rele-
vant to show “pattern and practice” and,
also, 1o show prior notice of a problem
by the insurance company.

(5) The names of all persons involved
in any way in the decision 1o deny the
claim at issue,

(6) The names of all selling agents in-
volved in the sale of the policy.

(7) Information concerning whether
the policy or contract at issue has been
declined or amended by any state depant-
ments of insurance.,

(8) A copy of the actuarial memoran-
dum or memorandums generated when
the policy was first compiled. Insurance
companies use such memorandums 1o
set premiums and insure profitability.

(9) A copy of the Loss Experience Ex-
hibit concerning the same type of poli-
¢y or contract for the years prior to and
including the sale of the policy at issue.
This document is required by almost all
insurance departments and shows the ra-
tio between premium dollars received
versus claims paid. Where required, it
must be fliled annually. The Loss Ex-
perience Exhibit may contain evidence
that the insurance company does not pay
its claims, does not meet siate ratio re-
quirements or that the policy value is
minimal,

(10) The corparate history of the Insur-
ance company, including all sister and
parent companies,

{11 All reprimands or written evidence
of any disciplinary actions agalnst the in-
surance company of its agents by officials
of any state,

(12) All training materials used by the
insurance company in its sales and claim
departments, including all procedures
manuals which govern the handling of
claims,

The plaintiif's lawver should frame his
or her natice for deposition under ARCP
30(h)(5) and (6) s0 as to include all docu-
menlts not covered during initial paper
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discovery. Of course, where time is short,
a 30(b)(5) and (6) deposition notice may
be used as a substitute for requests for
procluction. Requested documents can
and should be received prior to the ac-
tual date of the deposition to provide the
plaintiff’s lawyer with adequate opportu-
nity to examine them, Every person in-
volved in the decision to deny the claim
and in the sale of the policy should be
deposed. Also, the plaintiffs lawyer
should consider taking the depositions
of the insurance company's highest ex-
ecutive officers,

The State Department of Insurance
provides a gold mine of information in
any bad faith or fraud action, particular-
ly when attempting o prove “pattern or
practice” The Depariment of Insurance
maintains files of complaints filed against
insurance companies doing business in
the state, files referable to each policy or
contract written by insurance companies
within the state and files containing the
licensing status of insurance agents with-
in the state. Complaints and formal
charges brought against companies and
agents also are kept at the State Depart-
ment of Insurance, The plaintiff's lawyer
should obtain the following documents
from the State Department of Insurance:

() Copies of all complaints filed
against the defendant insurance com-
pany by its policyholders. Surprisingly, a
greal number of people write 1o the State
Department of Insurance to complain of
treatment they perceive as unfair by in-
surance companies. For example, during
the course of ane lawsuit against an in-
surance company which had issued
Medicare supplement policies, this au-
thor lacated more than 300 such com-
plaints written during the anesyear periad
immediately preceding the denial of the
claim at issue. Most of these complaints
focused on the amount of the premiums
charged or contained asserlions that the
insurance company would not pay valid
claims. This type of evidenoe is admissi-
ble now on the issue of “pattern or
practice.”

(2) The file on the policy or contracl
of insurance involved. This file will indi-
cate what changes were required by the
State Department of insurance belore the
policy could be sold to state residents,

(3) The file on the defendant agent,
The Depariment of Insurance maintains

a flle on insurance agenis in the state.
This should contain the licensing history
of the agent and any complaints filed
against the agent,

(4) Copies of all formal charges
brought by the State Department of In-
surance against the insurance company
or any of its agents, along with the final
disposition of the charges.

(5) All correspondence between the
State Department of Insurance and any
officer or employee of the insurance
I'OU'I[:H”'IV.

i6) A complete list of all agents
licensed 10 sell for the insurance com-
pany for a period beginning five years pri-
ar to the claim denial, These former
agents should be contacted and ques-
tioned about the company's claim pay
menl history,

I, Conclusion

it is somewhat iranic that a statute in-
tended 10 limit punitive damages actu-
ally will result in broader discovery and
the introduction of evidence of prior
wronglul acts, However, the clear lan-
guage of the statute allows and, indeed,
demands the introduction of any evi-
dence indicating a pattern ar practice of
intentional wrongiul conduct. The gen-
eral rule disallowing evidence of prior
similar wrongful acts by a defendant no
longer applies in bad faith and fraud ac-
tions against defendant insurance com-
pantes, The trial practitioner should use
all of the tools discussed above in an ef-
fort 16 locate policyholders, agents and
documents, and take full advantage of
the “pattern and practice” exception con-
tained in Ala. Code § 6-11-2101). ]
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The Alabama Law Institute has revised its bill 1o
completely rewrite Alabama’s adoption law. The bill is
spansored in the House of Representatives (M. 256) by
Representatives Beth Marietta-Lyons, Mike Box, Bill Fuller,
Dutch Higginbotham and Jim Campbell; in the Senate (5,
269) by Senators Charles Langford, Frank Ellis, Steve
Windom and Jim Preuitt.

Commissioner Andy Hornsby of the Department of
Human Resources and the Alabama Probate Judges’
Assoctation have unequivocally endorsed the hill as
providing the much-needed changes in the adoption laws.

The new Adoplion Code will provide many additional
safeguards. It will substantially toughen the laws against
baby selling by changing the offense from a misdemeanar
lo a felony, Punishment will be increased from a maximum
of three months in jail to ten vears in prison.

Additionally, the bill provides for preplacement
investigation and enhanced legal protections for all of the
parties involved in the adoption proceeding.

The following is a comparison of the major changes in
the adoption law:
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Legislative Wrap-up

by Robert L. McCurley, Jr.

CURRENT LAW

1. CONSENT

A. May be given at any
time, including prior to
birh,

B, May give oral consent.

C. Consent may not be
withdrawn once the child
has been placed with the
adopting parents except
for legal cause.

2. Not addressed

E. Normally consent of
natural parents or agency
having custody is re-
quired unless parents have
abandoned child or are in-
capable of giving consent,
In case of illegitimacy

the mother's consent is
sufficient except when (1)
paternity is established; (2)
natural father's name is on
petition; or (3) the father’s
name is otherwise known
to the court. In those three
instances, the natural father
must be given notice.

2. PREPLACEMENT
INVESTIGATION

A. No investigation re-
quired prior to placement
of the child with the
adopting parents,

1990 ADOPTION CODE
1. CONSENT
A. Same,

B. Consent must be in
writing and sworn to be-
fore enumerated officials.

C. Consent of the parents
with unlimited right of re-
cision for 5 days after sign-
ing or birth whichever
comes last, Also right of
recision for 14 days after
signing or birth whichever
comes last with coun
approval,

2. A minor parent musl
havee a guardian ad litem
appointed 1o represent
them.

E. Consent required by (1)
adoptee 14 years old or
older; (2) mother; (3) pre-
sumed father; (4) agency,
(5) putative father if known
to the cournt and he re-
sponds within 30 days of
receiving notice,

2. PREPLACEMENT
INVESTIGATION

A. Preplacement investiga-

tion required except for

good cause shown and

notice to court and DHR,
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CURRENT LAW
8. Mot addressed

3. PETITION AND
INVESTICATION

A, Not addressed.

B. Coun orders investiga-
tion after a petition has
been filed.

C. Investigation is to he
performed by DHR or
LCPA,

4, INTERLOCUTORY AND
CONTESTED HEARINGS

A. Court files interlocutory
order after hearing on
merits,

B. Nol addressed.

C. Hearing may be trans-
ferred to district count on
maotion of party.

5. FINAL ORDER

A. Final order may be is-
sued six months after entry
of interlocutory decree, In-
terlncutory decree may be
revoked at any time prior
1o final order for good
cause,

B. Best interest of child is
determining factaor,

6. FEES AND PAYMENTS

A. It is a misdemeanor for
someone 1o advertise that
they will pay parents to
give up their child for
adoption.

B. Not addressed,

1990 ADOPTION CODI

B. Investigalion may be
made by DHR, LCPA, DHR
licensed investigator or
qualified court appointes,

). PETITION ANID
INVESTIGATION

A, Adoption petition s to
be filed within 30 days af
ter placement,

B. Court orclers investiga-
lion after petition if pre-
placement tnvestigation has
not been done within 24
months of petition,

C. Investigation to be per-
formed by DHR, DHR |i-
censed investigator, LCPA or
qualified count appointee.

4, INTERLOCUTORY AND
CONTESTED HEARINGS

A, Interlocutory order is is
sued immediately giving
adoptive parents right to
make medical and other
decisions unless custody is
retained by DHR or agency.,
B. If the adoption is con-
tested a guardian ad litem
must be appointed for the
adoptee and any minor
who is a party to the pro-
ceedings.

C. Contested hearing may
be transferred to courts haw
ing jurisciction over
juvenile matters.

5 FINAL ORDER

A, Final order rendered af-
ter hearing, Dispositional
hearing must be held with-
in 90 days if there has
been a preplacement inves-
tigation or 120 days il there
was not a preplacement in-
vestigation, The child must
have lived with the peti-
ticner at least 60 days.,

B. Same.

b, FEES AND PAYMENTS

A. No one may take pay-
ment for placing a child.
Punishment is enhanced to
Class € Felony.

B. Prior to payment, the pe-
titioners must file a full ac-

C. Not addressed,

. Not addressed.

7. ADOPTION RECORDS
A, Prior to final order the
adoption records ane only
apen to natural and
adoplive parents and
their attomeys and DHR.

B. Adoption records only
open 1o natural and
adoptive parents and
their attormeys and DHR.

C. New hirth certificate
issued with original

cerificate sealed and filed.

. Original certificate may
be inspected by adult
adoptee, adopting parents
ol by court onder,

E. Not addressed,

k. Not addressed by cur
rent adoption code, s
provided for under
separate law for agency
adoptians.

G. Original birth cenifi-
cate available to adult
adoptee. DHRE and LCPA
prohibited from giving
adult adoptee identifying
information without con-
sent of parly under
§38.-12.

counting of everytaing to

be paid in relation to the

adoption ar place the pay-
ment in escrow subject 1o
court approval.

C. The adopting parents
and the natural parents
must sign an affidavit that
no money or other thing of
value has heen paid or re-
ceived for giving up the
child for adoption. Penal-
ties range from a misde
meanor to a felomy.

2. Maternity-connected
medical or hospital and
necessary living expenses
of the mother may be paid
as an act of charity,

7. ADOPTION RECORDS

A, Prior to final onder the
adoption records are open
anly to petitioner,
attorneys of record,
investigator and other per-
saon by order of court for
good cause shown,

B. Open by coun order for
good cause shown,
Identifying information

not given except with
consent of parties or
through court order,

C. Same,

0. Original certificate may
be inspected by state and
federal governmental
officials and by court order
for good cause shown.

E. Information about
adoption must be retained
by DHR and agencies for
75 years,

F. The agency or
investigator shall

furnish 1o natural and
adoptive parents and
adult adoptees nonidentify-
ing information,

G. Identifying information
available to adult adoptee
wilth consent of paty or
through court order
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The Montgomery County, Alabama, Inn of Court Chapter
Organized and Holds Its Inaugural Meeting

T

——

ginbotham and Han. Joseph D. Phelps

After several months of planning by an
enthusiastic group of judges and attor-
neys, the Montgomery County, Alabama,
Inn of Court chapter celebrated its char-
tering with an inaugural luncheon No-
vember 27, 1989. The chapter’s charter
application was approved October 30,
1989, making the Montgomery County,
Alabama, Inn of Court the nation's 92nd
chapter and the first in the State of
Alahama,

An American [nn of Courl is an int-
mate amalgam and interaction of no
maore than 65 judges, master lawyers, less
experienced barristers and pupils in an
organized and continuing structure de-
signed to enhance directly the ethical
and profession quality of legal advocacy
in America. A chapter's essence is its
small size and personal canlact among
its members. Al an Inn meeting, mem-
bers engage in mock trials and make ap-
pellate arguments, receive critical
evaluation, share insights into the judi-
cial process and discuss ideas and ex-
periences, Between meetings, members
meet in law offices, courtrooms and
judges’ chambers.

The Honarable Joseph 1, Phelps, cir-
cuil judge for Alabama's 15th Judicial Cir-
cuit and a memher of the chapter's
organizing committee, served as master
of ceremonies for the luncheon. He wel-
comed the more than 50 masters, bar-
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John R. Matthews, Hon. Frank M. johnson, Hon. Hugh Maddox, Hon, Patrick E. Hig-

. e

risters, pupils and guests and introduced
the other members of the organizing
committee who were: Hon, Truman
Haobbs and Hon. Joel Dubina, judges lor
the United States Disirict Court for the
Middle District of Alabama; Hon, Hogh
Maddox, associate justice of the Ala-
hama Supreme Court; David B, Byme,
esq., and John R. Matthews, esq,
Justice Maddox gave the invocation
and following the meal Judge Phelps
called on Emeritus Master Frank M. John-
son, United States Circult Judge for the

1th Circuit, to introduce the meeting's
keynote speaker and Alabama native,
Hon, Patrick E. Higginbotham, United
States Circuit Judge for the 5th Circuit,
Judge Higginbotham, arganizer and
president of the Dallas Inn of Court
Chapter, spoke an his experiences with
the Dallas chapter and the pride in ad-
vocacy and professional ideals which
Inns of Court loster.

The keynote address was followed by
a report of the nomination committee,
Elected as officers for the 1969-90 year
were: President-Hon, Joseph D, Phelps;
Counselor-Hon, Hugh Maddox; Secre-
taryTreasurer-john R, Matthews, esq.; and
Administrator-Keith B, Norman, esq.
The following members were elected to
the executive commitiee: Hon. Joel Du-
bina; David B. Byrne, Jr., esq.; Thomas
5. Lawson, Jr, esq.; and Oakley W. Mel-
ton, Ir., esq. A program agenda for 1990
has been set, with the chaptet’s {irst pro-
gram being held in January,

For further information about organiz-
ing an Inn of Court chapter, contact the
American Inns of Court Foundation,
1225 Eye Streel, NW., Suite 500,
Washington, D.C. 200085, (202) 682-1613,
or contact Keith Norman al state bar
headquarters, {205) 269-1515, |

Alabama State Bar Participates in National
Bar-School Partnership Program

Due o the elforts of the Alabama State
Bar Task Force on Cilizenship Education,
the American Bar Association Special
Committee an Youth Education for Cti-
zenship has chosen the Alabama State
Bar as one of anly 12 state bars to parti-
cipate In the ABAs bar-school partnership
pragram. The purpose of the program is
to increase knowledge, undemstanding
and respect for law by uniting attorneys
and educatars in a committed effort to
develop quality law-related education

(LRE) programs. Chris Christ of Birming-
ham is chairperson of the task force, and
Mike Odom of Mobile is the vice-chair-
person,

LRE incorporates interactive teaching
methods, resource people, materials and
places to teach students of all levels and
abilities the important citizenship skills
necessary for becoming responsible citi-
zens,

Attorneys have been paired off with
teachers in three clties: Birmingham,
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Opelika and Mobile, After training work-
shops, these attorneys work throughout
the school year enhancing the LRE cur-
riculum already in place, Through regu-
lar classroom visits, field trips, mock
trials, and other hands-on activities, these
attorneys provide students with a famil-
iar resource person who can help them
understand the legal system.

Mike Odom, assistant district attorney
for Mobile County, was instrumental in
initiating this program for Alabama and
is overseeing the local program in Mo-
bile. Attorneys assisting in Mobile are:
Richard Shields, Flizabeth Shaw, Larry
Moarer, Paul Brown, Herman Thomas,
David Peeler, Michael Mills, lan Gaston,
Andy Citrin, Richard Alexander, and
Wanda Rahman.

Linda Felton, social studies educator
and graduate assistant in curriculum at
Auburn University, s heading up the pro-
gram in Opelika, Working with the pro-
gram there are attorneys Trip Walton,
Marrell McNeal, Jacob Walker and James
Cox,

Jan Loomis, social studies educator, is
coordinator of the Birmingham program.,

Mabile lawyers and teachers gathered to discuss the barlschool program.

Loomis is also involved in developing an
LRE outreach resource center Lo provide
ongoing support and assistance in these
three areas. Attorneys assisting in Birm-
ingham are: John Lavette, Katy Pugh,
Lynn Stephens, Lois Beasley, Maorris
Wade Richardson, Anthony Cicio,
Charles Allen, Marcus Jones, Robert
Cooper, Michael Edwaids, Sandy Falkner,
Frank Farish, Betsy Palmer Collins,
Suzanne Ashe, Barry Alvis, Jane Ragland,
Patricia Gail Dickinson, Katheree

Hughes, |r, Roger Smitherman, and Con-
nie Parson,

The 1985-1990 program will serve as
a model for the expansion of new part-
nerships throughout the state In future
years. If you want to become involved in
the bar-school partnership program or to
receive more information about starting
a similar program in your area, please
contact Keith Norman, Director of Pro-
gram, Alabama State Bar, (205) 269-1515,

|

MCLE

by Keith

The Mandatory Continulng Legal Ed-
ucation Commission met November 10,
1989, at the bar headquarters in Mont-
gomery, Alabama. At this meeting the
Commission: (1) approved for CLE atten-
dance credit only, the annual meeting of
the Alabama Law Institute which is held
in conjunction with the annual state bar
meeting; (2) approved a program on cur-
rent issues in employment law held in
December 1988, belatedly submitted by
its spansor, Mississippi Law Institute, and
waived the repont of compliance amend-
ment deadline to allow an Alabama bar
member to claim teaching credits for her
participation in this program; (3) ap-
proved a mixed-audience seminar on
nursing home law sponsored by a pre-
sumptively approved sponsor for six
credits: (4) declined to overturn the direc-
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tor's decision denying credit for two pro-
grams, one invalving culls, erime and
ritual abuse and the other an executive
seminar in communication skills; (5)
granted the Baldwin County Bar Associ-
ation's requests for approved sponsor sta-
tis; {6) granted a sponsor’s request to
extend the reporting deadline past De-
cember 31, 1989, for any Alabama attor-
ney attending the 22nd Transportation
Law Institute in San Francisco that was
changed from an original October 1989
program date to January 1990 due to the
earthquake in October; (7) granted two
bar members’ request lor exemptions
from the 1989 CLE requirements because
of health problems; (8) designated ap-
proved sponsors for 1990; (9) withdrew
the following sponsors from the list of
presumptively approved sponsors due to

the fact that they failed 1o conduct al least
three or more CLE activities during 1989;
Morgan County Bar Young Lawyers’ Sec-
tion, Federal Bar Association-Mont-
gomery Chapter, Federal Bar Association-
North Alabama Chapter, Library of Con-
gress-Congressional Research Service,
Tuscaloosa Trial Lawyers Association; {10)
remeoved the National College of Juvenile
Justice from the list of presumptively ap-
proved sponsors for its failure to notify
either the Commission or the staff of CLE
activities offered for credit and for fatl-
ure to meel the evaluation and atten-
dance list requirements for 1989; (11)
approved Alabama’s involvement in the
cooperative accreditation program {see
article regarding changes o Alabama's
MCLE rules and regulations); {12) agreed
to approve inleractive video programs on
an ad hoc basls and study survey results
of participants taking part in approved in-
teractive video programs belore deter-
mining the necessity of a permanent
regulation change; (13) granted the MCLE
staff authority to approve comparative
law seminars which satisfy commission
rules and regulations without submitting
each program to the commission, W
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Transfer to Disability Inactive Status

@ Huntsville lawyer Lawrence A. Anderson was trans-
ferred to disability inactive status on Qctober 13, 1989, [ASB
Nas, 87176 & B7-396]

Disbarments

@ On |anuary 4, 1990, the Supreme Court of Alabama en-
tered an order disbarring Birmingham attorney Ronald L. Spratt
from the practice of law in the State of Alabama, effective De-
cember 14, 1989, Spratt’s disbarment was based upon his hav-
ing plead guilty to two counts of theft in the first degree in
the Jefferson County Circuit Court, resulting in two felony theft
convictions, [14th) Petition No. 89-01]

® Birmingham lawyer Mark Andrew Duncan has been
ordered disbarred by the supreme court, effective Decermber
12, 1989, The disharment order was based upon findings by
the Disciplinary Board that Duncan had violated various pro-
visions of the Code of Professional Responsibility, by engag-
ing in conduct involving dishonesty, fraud, deceit, or
misrepresentation; by engaging in conduct adversely reflect-
ing on his fitness to practice law; by willfully neglecting a le-
gal matter eptrusted to him; by failing to promptly notify a
client of the receipt of client funds; and by misappropriating
cllent funds, [ASB Nos, 872716 & 88-654)

® (n January 4, 1990, the Supreme Court of Alabama en-
tered an order disharring Birmingham attorney Harold O,
McDonald, r., from the practice of law in the State of Ala
bama effective Febraary 15, 1990, A default judgment was en-
tered against McDonald an the formal charges pending agains
him. This default judgment resulted in the Disciplinary Board
of the Alabama State Bar finding McDanald guilty of engag-
ing in illegal conduct invalving moral turpitude; of engaging
in canduct invalving dishanesty, fraud, deceit, misrepresenta-
tion, and willful misconduct; of misappropriating funds of a
client to his awn use; of williully neglecting a legal matter en-
trusted to him; of fatling to seek the lawful objectives of his
client and failing to carry out a contract for legal services en-
tered into by him; of prejudicing or damaging his client dur-
ing the course of the professional relationship; of failing to
depasit montes of a client entrusted to him in an insured
depository trust account; and of otherwise engaging in con-
duct which adversely reflects on his fitness 1o practice law. [ASB
MNos, 85-363, 85-459, 85-592 and 86-51)

® Birmingham lawyer Warner G, Hammett, Jr., was or-
dered disbarred by the Supreme Court of Alabama, eflective
Fehruary 15, 1990, based upon July 7, 1989, findings of the
Disciplinary Board of the Alabama State Bar. Hammett was
found guilty of engaging in illegal conduct involving maoral tur-
pitude, engaging in conduct involving dishanesty, fraud, de-
ceit, misrepresentation and willful misconduct, all of which
adversely reflect on his fitness to practice law. [ASB No. 88-517]

Suspensions

® [awyer Homer Crawford Coke, of Birmingham and De-
catur, was suspended from the practice of law in the State of
Alabama for a period of nine manths, effective December 29,
1989, by order of the Supreme Court of Alabama. Coke was
found guilty by the Disciplinary Board in three separate cases
of having violated the Code of Professional Responsibility. He
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was found guilty of having engaged in conduct that adversely
reflects on his fitness to practice law and of having been guilty
of willful misconduct. [ASB Nos, 88-657, 88-282 & 88-150(8))

® Effective December 1, 1989, George N. Babakitis of
Birmingham has been suspended from the practice of law for
nan-compliance with the Mandatory Conlinuing Legal Edu-
catlon requirements of the Alabama State Bar. [CLE No. 89-02]

® Birmingham lawyer Edward M. Coke is suspended from
the practice of law in the State of Alabama for a period of six
months, effective lanuary 29, 1990, by order of the Supreme
Caurt of Alabama, The suspension is based upon Coke's con-
viction before the Disciplinary Board of the Alabama State Bar
of various ethics violations, [ASB No. 88-655]

Public Censure

@ Scotlshoro lawyer Pamela McGinty Parker |s hereby
publicly censured for having been guilty of willful misconduct,
and conduct adversely reflecting on her fitness to practice law,
In 1987, while representing a man in a divorce proceeding,
Parker raised the possibility with her client of his breaking out
the windows or slashing the tires on his wife's car, In order
to “get back at her” [ASB No. 89-431)

Private Reprimands

® On Friday, December 15, 1989, a lawyer was privately
reprimanded for misappropriating the funds of a client by ap-
propriating them to his own use in violation of DR 9-102(B)(2)
and (4), The lawyer issued a trust account check to another
lawyer in settlement of a lawsuit, said check being returned
for insufficient funds. The returned check was not made good
for over two months. In addition, the lawyer's trust account was
an Interest bearing NOW account in violation of DE
0302(D)(1), JASB No. 89-500]

® On December 15, 1989, a lawyer was privately repri-
manded for having violated DR 5-101(C) by having filed a pe-
lition o madify in a domestic relations matter on hehalf of
the former husband, after having originally represented the
former wife in the matter some four years and eleven months

carlier. [ASB No. 88-781]
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@ On December 15, 1989, a lawyer was privately repri-
manded for having engaged in conduct that adversely refllects
on his fitness to practice law, in violation of DR 1-102(A)6).
The lawyer was provided with a copy of the complaint that
a former client had filed against him, and thrice requested 1o
provide the Disciplinary Commission with a written response
lo this complaint, but failed 10 do so. [ASB No. 89-37)

® On December 15, 1989, a lawyer was privately repri-
manded for having violated DR 5-105C), The lawyer was re-
tained by and represented the wife in an uncontested divorce
in 1978, Thereafter, in 1984 and again in 1987, the lawyver ap-
peared on behalf of the former husband, against the former
wife, in court proceedings relating to child support obligations
under the original divorce decree, [ASB No. 89-443]

@ On December 15, 1989, a lawyer was privately repri-
manded for the violation of DR 1-102{A)4), (5) & (b), DR
Z102(AN7) & (8), and DR 7-102(B)(1). The lawyer, on behalfi of
a client involved in civil litigation, signed a consent settlement
with opposing counsel, agreeing that when his client received
the settlement proceeds from another, unrelated lawsuit, the
lawyer would pay $9,000 of that sum to opposing counsel in
the first lawsuit, for the opposing party. When the proceeds
came in from the other lawsuit, on instructions from his client,
the lawyer failed to deliver the $9,000 pursuant to the settle-
ment agreement, but, rather, delivered the money to his own
client. [ASE No. 89-07]

® On December 15, 1989, a lawyer was privately repri-
manded for using and compensating a non-lawyer employee
to solicit a client or professional business for the lawyer in vio-
lation of DR 2-103(A)(2), DR 2-104(8) and DR 2-104(C) of the
Rules of Professional Responsibility of the Alabama State Bar
in effect prior to Qctober 25, 1985 (subsequently superseded
by Temporary DR 2-103). [ASB No, 85-541(A)] ]

DRAYTON N. HAMILTON

Drayton N. Hamilton of Montgomery
departed this lite January 4, 1990, With
his passing our profession, state and all
its people have suffered a great loss. Born
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in Birmingham October 8, 1916, his was
a lifeime of unselfish and untiring
service,

Draylon moved ta Monigomery in
1935 and began work for the Alabama
Revenue Department, ultimately holding
the position of chiefl of the tobacco tax
division, With the onset of World War |,
he joined the Navy in 1941 and shortly
thereafter was commissioned an officer,
During the war he commanded four
ships, including the Destroyer Escort
LLS.S, Foss and a high-speed transport,
the LJ.5.5, Cook. At the end of the war,
he transferred to the U.S. Navy Reserve,
from which he retired in 1972 with the
rank of captain,

In 1948 Drayton graduated from the
University of Alabama School of Law and
engaged in the general practice of law
in Montgomery until his death. His con-
tributions to the legal profession were
many. A past president of the Mont-
gomery County Bar Assoclation, he also
served on many committees of the as-

saciation, as well as committees of the
state bar. He was particularly active and
effective as a member of the Legislative
Liaison Committee of the local and stale
bars, He was highly respected {or his ex-
partise, integrity and fairness as a lobbyist
for the Alabama League of Municipali-
ties, for which he served for many years
as general counsel, In addition, he servd
as counsel tor the City of Montgomery
for 23 years, earning a well-deserved re-
tirement, He was generally recognized
as the leading expert on municipal law.

Drayton Hamilton was well known for
his generosity, which is amply reflected
by the many plagues and certificates of
appreciation that adorned his office, He
served as president of the Boys Clubs of
Montgomery, and was a member of the
board for more than 30 years. He also
served on the board of the Montgomery
Area Council on Aging, on the Board of
Trustees of the First United Methodist
Church and as chairman, and was ex-
tremely active in the Kiwanis Club and
served as president of the South Alabama
State Fair in 1986, He was a strong sup-
porter of the United Way and virtually ev-
ery other charitable organization in the
community.

Drayton’s life was filled with love, First
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Paul Pruitt Adams—Montgomery
Admitted; 1949
Died: February 9, 1990

Faulkner Eugene Broadnax—Dathan
Admitted: 1987
Died: November 9, 1989

Daovie Elizabeth McPherson Elrod—
Reform
Acmitted: 1943
Died: October 11, 1989

David McGiffert Hall—Eutaw
Admitted: 1936
Died: january 20, 1990

Drayton N, Hamilton—Montgomery
Admitted: 1948
Died: January 4, 1990

Ben Dwight Hixon—Union Springs
Admitted: 1973
Died: December 8, 1989

Robert Jones Haoten—Roanoke
Admitted: 1959
Died: January 25, 1990

John Huddleston—Montgomery
Admitted: 1948
Died: December 14, 1989

Earl Carnice Morgan—Birmingham
Admitted: 1950
Died: February 19, 1990

Wade Hampton Morton, Jr—
Columbiana
Admitted: 1964
Died: February 19, 1990

Gilbert Woodrow Nicholson—
Birmingham
Admitted: 1951
Died: February 20, 1990

Don Gregy Parker—Courtland
Admitted: 1973
Died: November 9, 1989

William Borden Strickland—Maobile
Admitted; 1955
Died: January 3, 1990

Arnold Buford Thompson—Athens
Admitted; 1958
Died: September 21, 1989
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he loved his family, his wife, Hilda; son
Drayton and daughter-in-law Hae Seung;
his brother, John William Hamilton, Jr;
and his sister, Mary Virginia QOverton.
Then he loved his country, his God and
his church, his profession and his Navy,
each with an intensity that defies rank-
ing them in any panticular arder. His love
and concern for his clients was clearly
demaonstrated during his brief stay at the
hospital, The first few days he continu-
ously senl nstructions to the office for
things to do in pending files. When the
necessity of oxygen therapy precluded
this, he continued with writlen notes on
a stenn pad for as long as his strength
permitted.,

Throughout his life Drayton Hamilton
was a true gentleman and scholar, and
lived and worked on the highest moral
and ethical levels. He will be sorely
missed by all who were blessed 1o have
shared a portion of his port-of-call here
on earth, but his bright spirit will always
live in our hearts. As his ship set sail on
its final course, he would have had us
recall the words of Tennyson:

Sunset and evening star,
And one clear call for mel
And may there be no moaning of the bar
When | put oul to sea.

—Edwin K. Livingston and
Oakley W. Melton, |r.,
Montgomery, Alabama

BEN DWIGHT HIXON

WHEREAS, Dwighi Hixon, late judge
of the district court of Bullock County,
Alabama, has departed this life after
many years of distinguished service to
the bench and bar of the State of Alaba-
ma; and

WHEREAS, the work that he did as a
learned, able and competent jurist and
lawyer will long serve as permanent lesti-
mony of his judicial knowledge and abil-
ity, reflecting his search for truth and
justice; and

WHEREAS, his character and integrity

and devotion to duty were an example
to all who knew him; and

WHEREAS, judge Hixon's purpose at
all times was to administer justice with-
out respect to persons, The power of the
strong did not awe him, and the weak-
ness of the lowly did not sway him from
justice, for his judicial life was an exem-
plification of the principles of fairness
and justice embodied in the laws and in-
stitutions of this Republic; and

WHEREAS, Judge Hixon was gradu-
ated from the public schools of Bullock
County, Alabama, following which he re-
celved undergraduate and law degrees
from the University of Alabama. He
served his country honorably and well as
an officer in the United States Air Force,
seeing duty in the Republic of Viet Nam.,
Following his release from active duty he
practiced law in Tuscaloosa and Union
Springs, Alabama, distinguishing himself
in these endeavors by hard work, exem-
plary scholarship and devotion to the
causes of his various clients; and

WHEREAS, he subsequently ascended
to the bench and held the office of dis-
trict jucdge of Bullock County, Alabama,
a position in which he served with dis-
tinction until his untimely death; and

WHEREAS, Judge Hixon was a mem-
ber of the First Preshyterian Church of
Union Springs, where he served in the
offices of deacon, elder and chairman of
a Committee of Presbytery. That he lived
his life as a Christian was obwious in the
compassion, faleness and love for fellow
man which characterized his public life;
and

WHEREAS, his professional accom-
plishments, great though they were and
acknowledged as they must be, were not
so much the mark of the man as was the
gentleness and sweetness of his nature,
His hand was a stranger to greed, his
heart a stranger to malice and his mind
a stranger to duplicity, For his works he
was esteemed, for his personal qualities
he was loved. Generous, kind, thought-
ful and modest, he pursued his course,
always with unfailing good humor and
often with a twinkle in his eye. As a pri-
vate clitlzen none lived a purer nor kind-
lier life, He was loved not only by his
neighbors in his beloved Bullock County,
but also by a legion of friends in all parts
of Alabama. He was benevolent, charita-
ble and liberal in his judgments, and
thoughtful of the rights and feelings of
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others, He was free from self-seeking, in-
tolerance and arrogance. He had the hu-
mility of a truly great man, and a sincere
piety, which spoke of its force in every
act of his life.

NOW, THEREFORE, BE IT RESOLVED
that the bar association of the Third Ju-
dicial Circuit of the State of Alabama ex-
presses its deep regret and profound loss
in the passing of Judge Dwight Hixon;
that it acknowledges with appreciation
the work which he did for his country,
state and community, and for the bench
and bar of the State of Alabama and ex-
tends its sympathy to the members of his
family,

BE IT FURTHER RESOIVED, that
though we grieve deeply at his departure
and at our own personal sense of loss in
his passing, we al the same time may
celebrate his life as an example of God's
love for us; and may derive much con-
solation from the thought that:

“They are not gone who pass

Beyond the clasp of hand,

Out from the strong embrace;

They are but come so close

We need not grope with hands,

Nor look to see nor try

To catch the sound of feet;

They have put off their shoes

To softly walk by day within our
thought,

To tread at night our dream-led

paths of sleep.

“They are not lost who find

The sunset gate, the goal

Of all the weary years;

Nat lost are they who reach

The summit of their climb,

The peak above the clouds and
storms,

They are not Jost who find

The light of sun and stars and God,

“They are not dead who live

In hearts they leave behind,

In those whom they have blessed
They live a life again,

And shall live through the years
Eternal life, and grow

Each day maore beautiful,

As time declares their good,
Forgets the rest, and proves their
immaonrality,”

—Donald ). McKinnon, president
Third Judicial Circuit Bar Association
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WILLIAM ERNEST

HOLLINGSWORTH, |R.

WHEREAS, the members of the Tal-
ladega County Bar Association were pro-
fessional associates and friends of
William E. Hollingsworth, Jr., who died
on the 2nd day of Jure 1989, and knew
him to be fair and honorable in all his
dealings with them, in and out of the
courtroom; and

WHEREAS, the members of the Talla-
dega County Bar Association knew Wil-
liam E. Hollingsworth, Ir,, to be a formi-
dable opponent and yet always reasona-
ble and ethical in every adversarial situ-
ation; and

WHIEREAS we wish to recognize the
service of Willlam E. Hollingsworth, Ir,
as an honorable and courageous elected
public official whose integrity and su-
perior performance of his duties is attest-
ed 1o by the fact that he was re-elected
for four consecutive terms as district at-
torney without opposition; and

WHEREAS, in his second period of
service he was recognized by the Ator-
ney Cenerals Office of the State of
Alabama as one of the best, probably the
best, district attorney in this state, and as
a consequence was called upon to prose-
cule numercus felony cases in other
counties and did answer these calls to
service and achieved an excellent record:
and

WHEREAS he served as district attor-
ney lor a quarter of a century, some of
that time with no legal or clerical as-
sistance and represented the State of Al
bama in the circuit and county courts of
this state, during which time he fulfilled
his duties in an exemplary manner; and

WHEREAS, we recognize thalt he
served his country honorably in Warld
War Il;

WHEREAS, he served his community
as a volunteer in various youth programs
and rendered valuable services 1o his
church and further was a loving husband
to his wife and exemplary father to his
children, and later, a loving grandiather
to his grandchildren,

—Edwin B. Livingston, Jr., president
Talladega County Bar Association

MARION R. VICKERS, JR.

It is fitting at this time that we pause
to honor the memaory of the late Monnie
Vickers, who departed this life in Maobile,
Alabama, on the 30th day of November
1989,

Monnie was born January 28, 1925, in
Mobile, Alabama. He attended parochial
schools in Mobile, graduating from
MeGill Institute. At an early age, Mon-
nie developed into an excellent golier
and won the Alabama Stite Amateur
Championship at age 18 in 1953, He at-
tended Georgetown University in Wash-
ington, DC., and obtained his undergrad-
uate degree from that institution in 1956,
While at Georgetown, he was an active
member of the intercollegiate golf team.

He entered the United States Navy and
served in Cape Hatteras, North Caroling,
and later in Bermuda, Following his
honorable discharge, he attended the
University of Alabama School of Law and
graduated n 1962, being awarded his
LL.B. degree that yeir, which was the
same veear he was admitted to the Alaba-
ma State Bar, He began the practice of
law in Mobile with the firm of Vickers,
Riis, Murray & Curran, the senior part-
ner of which was his father, Marion R.
Vickers, who is one of the Mobile Bar As-
sociation’s maost prominent and oldest
living members,

Monnie was an active and devnted
member of St Ignatius Catholic Church,
servIng (n numerous capacitios, includ-
ing president of the parish council, Mon-
nie also was a member of the Mobile,
Alabama State and American bar associ-
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ations. He served for mary years and was,
at the time of his death, a member of the
board of directors of the Mulherin Cus-
todial Home in Mobile, He also served
on the board of directors of the Athelstan
Club, including one year as president,

Throughout his life, Monnie main-
tained a keen interest in golf, enjoying
success in that sport until the time of his
death, He was also an avid fisherman
and particularly enjoved speckled trout
fishing with his family on weekends,

In addition 1o his father, Marion R,
Vickers, Monnie is survived by his wife,
Noreen McAllister Vickers, and three
children, Michael P. Vickers of Mobile,
Sheila Vickers of Birmingham, and Erin
Vickers, who is a student at the Univer-
sity of Alabama, and one sister, Flizabeth
Courtney.

Monnie was an able lawyer, possessed
of a quiet dignity, sincerity and integrity
which were outstanding,

NOW, THEREFORE, BE IT RESOLVED
by the members of the Maobile Bar Asso-
ciation in regular meeting duly assem-
bled that we mourn the loss of Marion
R. Vickers, Jr.; that his life be remembered
as one of a kind-hearted, warm-spirited
and compassionate lawyer, as well as a
Christian gentleman and devoted hus-
band and father who will be greatly
missed by all the members of his family
and his many friends, 1o all of whom we
extend our sincere and deepest sym-
pathy.

—William H. McDermont, president
Mohile Bar Association

BELLFIELD T. WELLS

WHEREAS, Ballfield T, Wells died Oc-
tober 14, 1989, and

WHEREAS, the Mobile Bar Association
desires to commemorate the life of Bell
Wells;

BE IT KNOWN that Bellfield 1. Wells
was born in New Yok City May 18, 1920,
His father died when he was an infant
and he was raised by his mother, Cassie
Wells, a native of Scatland, His mother
died when he was a young man.

He attended a military prep school in
upstate New York where he played foot-
ball and was an outstanding student. He
graduated from the prep school with
highest honors.

After reading brochures and seeing
pictures of the beautiful state of Alaba-
ma, he decided to come south and at-
tend college at the University of
Alabama, where he received his under-
graduate degree, He later entered the
United States Army Air Carps (now the
LLS. Air Force) and served his country in
the European theatre of operations dur-
ing World War 1l. While he was in the
service he was a gunner on a B-17 with

the Eighth Air Force, He attained the rank
ol sergeant.

While he was based in Scotland he at-
tended the University of Aberdeen. How-
ever, he contracted a serious illness while
in the service and received an honora-
ble medical discharge,

As a disabled American veteran he re-
wrned o the University of Alabama
where he entered law school and re-
ceived his law degree in 1950, While at
the Liniversity of Alabama Law School he
was a classmate of, among others, Al
Seale, M.A. Marsal, Willlam M, Clarke,
Jerry Shinault and the late Charlie White-
Spunner,

His classmates in law school described
him as a “hrilliant” student who made
As while they struggled 10 make average
prades,

He chose Mobile for the practice of
law. For three years he served as an Ala-
bama Assistant Attorney General, hand-
ling condemnation cases, He maintained
a law office here as a sole practitioner for
many years and was a member of the
Alabama State Bar. Although he suffered
long from the disability he contracted in
the military service, he maintained his
license to practice law until he died.

Wells was a quiet, humble man, pos-
sessed of a dry wit. His friends and col-
leagues have said they “never heard him
utter an unkind word about anybody” He
was known as one who was ready to
offer a helping hand to anyone in need,

He was buried with full military honors
in the National Cemelery adjacent to
Magnolia Cemetery in Mobile, The Unit-
ed States flag which coverexl his casket
was donated in his memory to the
Friends of Magnolia Cemetery and will
fly near his grave, His next of kin are cou-
sins on his father's side who live in Hele-
na, Arkansas,

—william H. McDermotl, presicdent
Maobile Bar Association

Please Help Us. ..

We have no way of knowing when one of our membership is deceased unless we are notified. Do not wait
for someone else to do it; it you know of the death of one of our members, please let us know.
Memarial information must be in writing with name, return address and telephone number.
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FOR SALE

THE LAWBOOK EXCHANGE, LTD:
Buys and sells all major law books—
state and federal—nationwide. For all
your law book needs, (800) 422-6686,
Mastercard, Visa & American Express
accepted,

FOR SALE: Panasonic 828 Electronic
Typing Station consisting of keyboard/
typewriter {letter quality), CRT and dual
drives. Software includes spellcheck
and mailmerge. Simple to learn and
operate, Phone office manager (205)
591-6920.

SAYE 30-60 PERCENT ON LAW
BOOKS; Call MNational Law Resource,
America’s #1 law book dealer. Huge in-
ventories, Excellent quality. Your satis-
faction absolutely guaranteed. Also, call
America’s #1 law book dealer when you
want lo sell your unneeded hooks, We'll
pay the shipping. Order all your library
shelving from us. Phone (800) 826-
9373,

FOR SALE: Alabama Digest with 1989
pocket parts; complete set of Ala. App.
Reporters (1 Ala. App. to 57 Ala. App.);
255 Ala. to 295 Ala, and 331 So.2d to
543 So0.2d. (All cases from 1950 to pres-
ent), Contact Calvin McBride, PO, Box
1661, Decatur, Alabama 35602, Phone
(205) 353-8601.

ANTIQUE ALABAMA MAPS: From
1820s-1860s. Excellent office decora-
tion. Guaranteed authentic—nal repro-
ductions. These are fascinating
historical documents, Sol Miller, PO,
RBox 1207, Huntsville, Alabama 35807,

FOR RENT

OFFICE SPACE FOR RENT: Beautifully
decorated law offices with a magnifi-
cent view of downtown Birmingham,
Excellent parking, copler and recep-

tionist available. Share existing space
with Mark H. Elovitz, esquire. Call
(205) 326-3757.

POSITIONS WANTED

EXPANDING MID-SIZED ATLANTA
LAW FIRM seeks association with se-
nior associate/junior partner with sig-
nificant portable practice and billings
of at least $150,000 per year, Please re-
spond to PO, Box 460024, Atlanta,
Georgia 30346,

POSITIONS OFFERED

ATTORNEY JOBS: National and Feder-
al Legal Employment Report: highly re-
garded monthly detailed listing of
hundreds of attarmey and law-related
jobs with U.S. government, other pub-
lic/private employers in Washington,
DC., throughout US, and abroad,
$32—3 months; $55—6 months. Fed-
eral Reports, 1010 Vermont Avenue,
NW, #408-AB, Washington, D.C.
20005, Phone (202) 393-3311. Visa/MC,

500+ ATTORNEY JOB OPENINGS:
throughout USA in our weekly POSI-
TION REPORT. All specialties, every
level—in law firms, corporations and
government, $35 for four weeks, $95 for
12 weeks. David ). White & Associates,
Inc., 3600 M. McClurg Court, Suite
3805A, Department AL, Chicago, II-
linois 60611, Phone (B00) 962-4947,
VISA/MC accapted.

THE UAW LEGAL SERVICES PLAN, a
national pre-paid legal services organi-
zation with offices In 19 states, seeks an
attorney for its Decatui/Huntsville of-
fices to serve the civil legal needs of
employees of GM and Chrysler. Appli-
cants must be admitted to the Alabama
State Bar with civil practice experience,

Bankruptey experience a plus, Salary
ranges between $29,000 and $34,000,
depending on experience, with liberal
fringe benefits, The UAW Legal Services
Plan is an equal opportunity employer.
Send resume and writing sample to
Manager, PO. Box 2416, Decatur, Ala-
bama 35602,

SERVICES

EXPERTS IN STATISTICS: Discrimina-
tion, EPA or other matters, Gur experts
have consulted and testified on statis-
tics and economics over the past 15
years, Plaintiffs or defense, Gualified in
many federal districts, Full service con-
sulting firm, not a referral service. Dr.
R.R. Hill, Analytic Services, Inc., PO.
Box 571265, Houston, Texas 77257
Phone (713) 974-0043,

EXAMINATION OF QUESTIONED
Documents: Handwriting, typewriting
and related examinations, Internation-
ally court-qualified expert witness,
Diplomate, American Board of Foren-
sic Document Examiners, Member:
American Society of Questioned Docu-
ment Examiners, the International As-
sociation for ldentification, the British
Forensic Science Sociely and the Na-
tional Association of Criminal Defense
Lawyers. Retired Chief Document Ex-
aminer, USA Cl Laboratories, Hans
Mayer Gidion, 218 Merrymont Drive,
Augusta, Georgia 30907, Phone (404)
B860-4267.

MACHINERY & EQUIPMENT AP-
PRAISER: 25 years’ experlence. Liqui-
dation, fair market value, and
replacement cost for capital, refinanc-
ing, bankrupley, insurance, etc, Write
for free brochure, Phillip D, Bryant, PO,
Drawer 966, Oxford, Mississippi
38655-0966. Phone (601) 234-6204.

The Alabama Lawyer
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SERVICES

LEGAL RESEARCH HELP; Experienced
attorney, memboer of Alabama State Bar
since 1977, Access to state law library.
Westlaw available, Prompt deadline
searches, We do UCC- searches. $35/
hour. Sarah Kathryn Farnell, 112 Moore
Building, Montgomery, Alabama
36104, Call (205) 2777937, No repre-
sentation is made about the quality of
the legal services to be performed or
the expertise of the lawyer performing
such services,

MEDICAL/DENTAL MALPRACTICE EX-
PERTS: Our experts successfully testify
in Alabama, Gratis preview of your
medical records, Health Care Auditors,
Inc., PO. Box 22007, 51. Petersburg,
Florida 33742, Phone (813) 579-8054.
For Stat Svs: FAX: 573-1333,

ROOFING LITIGATION: Experl wit-
ness and investigation; accident recon-
struction; safety analysis; industry
standards. Roof condition reports in-
cluding testing and analysis, Specifica-
tion for new and retrofit roofing
systems, Installation inspections and
quality control, Robert Koning, 8301
Joliet Street, Hudson, Florida 34667,
Phone (813) B63-3427.

EXPERTS IN VALUATIONS: Lost eam-
ings; Pl; businesses; professional prac-
tices; contract damages; patents,
computer programs or other intellectu-
al properties. Our experts have testified
and consulted on complex valuations
over the past 16 years, Qualified In
many federal and state courts, Full ser-
vice consulting firm, not a referral ser-
vice, Dr. R.R. Hill, Analytic Services,
Inc., PO. Box 571265, Houston, Texas
77257, Phone (713) 974-0043.

INSURANCE LITIGATION CONSUL-
TANT: 24 years’ industry experience,
former claims executive; altorney; ex-
pert witness; case analysis—plaintififde-
fendant: policy interpretation; case eval-
uation; professional insurance conduct;
agency, broker, company, policyholder,
relationships  and  responsibili-
ties; bad faith, Curriculum vitae upon
request. William B. Jones, Jr., 3445
Beauclerc Road, Jacksonville, Florida
32217. Phone (904) 739-2796,

TRAFFIC ENGINEER: Consultant/
Expert Witness, Graduate, registered,
professional engineer. 40 years’ ex
perience, Highway & city design, traf-
fic contral devices, city zoning, Write
or call for resume, fees, Jack W. Cham-
biiss, 421 Bellehurst Drive, Monlgom-
ery, Alabama 36109. Phone (205) 272-
235).

etc.

Cases

NOTICE

New procedure regarding publication of criminal

Previously, when a nonfinal case was remanded by

ABA solicits nominations for award recogniz-

ing lawyers who volunteer to help poor

Nominations now are open for the 1990 Ameri-
can Bar Association Pro Bono Publico Award,
which recognizes lawyers who “enhance the hu-
man dignity of others by improving or delivering

volunteer legal services to the poor.”’

Eligibility is open to any individual attorney or
law firm who does not obtain income from deliv-
ery of legal services 1o poor persons. Up ta four
awards are given each year, Nominations will close

April 15,

For information on nominating procedures, con-
tact Tishia Jordan at the American Bar Association,
750 N, Lake Shore Drive, Chicago, Illinols 60611,

phone {312} 988-5764,
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the court of criminal appeals to the trial cour, the opin-
ion of the court of criminal appeals was withheld from
publication in Southern Reporter until a final appellate
decision had been rendered and the case was complet-
ed. Upon completion of the case in the appellate sys-
tem, all related opinions were published in Southern
Reporter consecutively, Henceforth, these opinions will
nol be held for the trial court’s return following the re-
mand, but will be published shortly after the court of
criminal appeals releases them. Thus, the court's opin-
ions will not always appear in senquence with the Ala-
bama Supreme Court opinions, as they have theretofore,
The case synopsis in Southern Reporter will contain
cross-references to any earlier published opinions in the
same case, This new procedure will allow earlier publi-
cation of criminal cases, Opinions in cases pending on
tehearing applications or certiorart petitions will con-
tinue to be held pending linal action as they have been
in the past.
George Earl Smith,
Repaorter of Decisions,
Alabama Appellate Courts

March 1930




The United States District Court
for the Northern District of Alabama

US. Courthouse
1729 Fifth Avenue North
Birmingham, Alabama 35203

NOTICE

POSITION AVAILABLE FOR FULL-TIME UNITED STATES MAGISTRATE

The Judicial Council of the United States has authorized the appointment of a full-time United States Magistrate
in the United States District Court for the Northern District of Alabama with an official duty station at Birmingham,
Alabama. The duties of the office are demanding and wide-ranging and will include: (1) the conduct of all initial
proceedings including acceptance of complaints, issuance of arrest warrants or summonses, issuance of search war-
rants, conduct of initial appearance proceedings for defendants informing them of their rights, imposing conditions
of release and admitting defendants to bail, appointment of attomeys for indigent defendants, and conduct of preliminary
examination proceedings; (2) the tnal and disposition of federal misdemeanor cases with or without a jury where
the defendant is willing to consent to trial before the magistrate; and (3) acceptance of grand jury returns, conduct
of arraignments, and hearing all pretrial matters and rotions, In civil cases, the duties include: (1) the service as
a special master in appropriate civil cases; (2) the review of appeals from final determinations by administrative agen-
cies such as those under the Social Security Act and similar statutes and submitting a report and recommendation
as to disposition of the case to the United States District judge; (3) to conduct hearings and submit recommendations
in habeas corpus actions and prisoner petitions challenging the conditions of their confinement; and (4) the conduct
of pretrial and discovery proceedings in any civil case on reference from a United States District Judge. The basic
jurisdiction of the United States Magistrate is specified in 28 U.5.C., Sect. 636,

To be qualified for appointment an applicant must;

(1) Be a member in good standing of the highest court of a state for al least five years;

(2} Have been engaged in the active practice of law for a period of at least five years;

{3} Be competent 1o petform all the duties of the office; be of good moral character; be emotionally stable and
mature; be committed to equal justice under the law; be in good health; be patient and courteous; and be capable
of deliberation and decisiveness;

{4) Be less than 70 years old; and

(5} Not be related to a judge of the district court.

A merit selection panel composed of attorneys and other members of the community will review all applicants
and recommend to the judges of the district court in confidence the five persons whom it considers best qualified.
The court will make the appointment, following an FBI and IRS investigation of the appointee, An affirmative effort
will be made to give due consideration to all qualified candidates, including women and members of minority groups.
The salary of the position is $88,872 per annum,

Application forms and further information on the magistrate position may be obtained from: Clerk, United States
District Court, Northern District of Alabama, 140 U.S. Courthouse, Birmingham, Alabama 35203.

Applications must be submitted only by potential nominees personally and must be received no later than March
30, 1990. 2]
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