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' Alabama Lawyers 
Serving Alabama Lawyers 
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prepared. Preparation is necessary for trial, and for 
dealing with clients and opposing counsel. 

While knowledge of the facts comes from yoor client, 
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t.1S to be better lawyers, to better serve our clients and 
to improve the hnage of our profession." 

G. R. Fernambu cc1 
Boyd, Fer11a111bucq &: Nichols 
Birmingham, Alabama 

April-June 1994 Courses 

Fundamental• of Advocacy. Birmingham 
Southeastern Corporate Law Inst itute, Pcinr Ckat 
Women in the Legal Profession, Birmi,,glu,m 
Limii<-d Liability Companies, 8inrungh<tm 
Representing City and County Governments, Orar\g'C: 
Beadi 
legal Writing, Birmingham 
Health Law, Orange &ach 
Environmental Law, GulfShhres 
Tax, Ora"8• &ach 

Alabama &r lrutirute for Continuing 
~ E.ducation 
Box 870384, Tuscaloosa, Alabama 
35487-0384 

Call 1-800-627, 651 4 or 205,3 48-6230 
(or more information. 



PRESIDENT'S PAGE 

TASK FORCE ON WOMEN 
IN THE PROFESSION 

DJ 
or several years, incoming presidents have started 
their year with a retreat for the Executive Com
mittee. This year I tried lo schedule a weekend for 
the retreat so that all the Executive Committee 

and their spouses could gel together and plan the coming 
year. Due to various conmcts in executive member schedules, 
a weekend retreat was impossible to schedule and we settled 
for an all-day meeting the day before my first bar commis
sioners meeting. 

We worked hard all morning going over the agenda for the 
next day and matters of importance to me and the state bar. 
When we broke for lunch. I just hap-
pened to sit down with Commissioner 

force. The energy and enthusiasm exhibited by members of 
this task force were almost overwhelming. If I could get all 
committees of the bar as excited and commilled to acc0111· 
plishing goals of their committee, the only limit to whnl our 
association could accomplish would be our own imagination. 

I want to make it perfectly clear to anyone who may be 
skeptical about the motivation and aims or this task force 
that it is not a bunch of aggrie\."ed women with chips on their 
shoulders bashing men and a mostly male-dominated legal 
system. These are committed profes.~ionals who arc. first and 
foremost, attorneys and who wish Lo address legllimale con-

cerns within the confines of the orga
nized bar. Any practitioner who will stop 
and renecl on the traditional roles and 
expectations of both a practicing altor
ney and mother will quickly realize the 
numerous and inherent conflicts in 
these roles. This is just one or the many 
issues which are unique to the woman 
la1")1er and which need to be openly dis· 
cussed. 

Cathy Wright and was discussing with 
her some of my goals for my committees 
and task forces. During the discussion, 
Cathy asked me what I thought about 
appointing a task force on women in the 
profession. ll didn't take me but a second 
to respond that I thought such a task 
force would be a great idea. I am well 
aware of the fact U1at women constitute 
approximate ly 20 percent of our bar 
( 19.3 percent lo be exact). and commit· 
tees dealing with women In the profes· 
sion are very active at the nallonal level, 
as well as in other stales and larger city 
bars. Quite frankly, I was somewhat 
embarrassed that I did not recognize the 
need for a task force like this. 

Spud s .. 1e 

In working with this task force and 
reviewing information provided lo me by 
one of Its members, I have a much 
greater appreciation for the old cigarette 
advertisement suggesting lhal women 
have come a long way. Considering the 
fact that it was not until November 7, 
1907 that the Alabama Legislature 
pused a bill allowing women to be 

Before resuming with the retreat agen-
da, Cathy and I agreed that we would give the proposed task 
force some more thought and get back in touch by telephone 
in the next week or so. The most difficult task was lo narrow 
the choices for appointment lo such a task force from among 
the many outstanding women in our bar. Celia Collins of 
Mobile and Margaret Young o( Florence agreed to serve as co
chairs. I was also pleased lo have the Hon. Sha.ron Yates or 
the court of civil appeals and \Vanda Devereaux of the board 
of bar commissioners accept appointments. 

tr I ever had any doubts about why organizations such as 
the Junior League and PTO are so successful, they were 
quickly dispelled in the organizational meeting of the task 
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admitted to the state bar. and not until 
October 7, 1908 lhal the first woman was admitted, they have 
come a long way and In a relatively short period of lime. The 
percentage of women lawyers has increased from 16.J per
cent in 1989 to 19.3 percent today. We can l'Xpecl this per
centage to continue lo increase as evidenced by the fact that 
the state's two accredited law schools. the University or 
Alabama and Cumberland, have women student bodies of 38 
percent and 39 percenL respectively. 

After meeting with this task force and listening to the con
cerns of its women. I am firmly convinced this task force 
should become a standing committee of the Alabama State 
Bar. I hope that its members will agree with my assessment 
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and make a recommendation to the bar commission. In the 
meantime, the task force has planned a Symposium on 
Women in the Legal Profession for April 29, 1994 at the Wyn
frey Hotel in the Riverchase Galleria in Birmingham. It is my 
sincere hope Lhat this task force and symposium will be sup
ported by the members of our association. The issues and 
concerns to be addressed are those which will increasingly 

confront legal practitioners. firms, and the entire legal system 
as more women enter the profession. 

I urge those of you in management of law firms and corpo
rate legal departments lo encourage the women lawyers in 
your organizations to attend. The Task Force on Women In 
lhe Profession has my unequivocal support and I trust II will 
have yours. • 

Local Bar Award of Achievement 
The Local Bar Award of Achievemenr recognizes local bar assoclalions for their outstanding contributions to 

thQlr communities. A111ards are presented annually at the Alabama State Bar's Annual Meeting. 
Local bar associations compete ior these awards based on rhelr size. 
The chree categories are l,1rgt• bar associacions, medium bar associations, and sm.ill bar associacions. 
The following is a Ilse of the cacegories based on judicial circuit size: 

LARGE MEDIUM SMALL 25th 
10th 6Lh 1st 26th 
13th 7th 2nd 27th 
15th 8th 3rd 29th 

lllh 4th 30th 
12th 5th 31st 
16th 9th 32nd 
20th 12th 33rd 
23rd 14th 34th 
28th 17th 35th 
Bessemer Cul-off 18th 36th 
(division or 10th Circuit) 19th 37th 

21st 38th 
22nd 39th 
24th 40th 

The following criceria will be used co judge the contestan~ (or each category: 
• The degree of participation by che individual bar in advancing programs to benefit the community; 
• The quality and extenc ot che impad of che bar's participation on the citizens in that community; and 
• The degree of enhancemenc to the bar's image In the community. 

Members of the state bar's Committee on Local Bar Activities and Services serve as judges for the awards. 
To be considered for chis award, local bar associations must complete and submit an award application by 

April I, 1994. 

An award applicacion may be obtained by writing or CJlling Keith Nonnan, director of programs and activi
lies, or Margaret Murphy, publicalions director. at Che stale bar, 1-800-354-6154, P.O. Box 671, Montgomery, 
Alabama 36101. 
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EXECUTIVE DIRECTOR'S REPORT 

Equal Justice Under Law 

D 
n an earlier column, I wrote of the Alabama State 
Bar's hosl role for U1e 1993 Southern Conference of 
Bar Presidents Silver Anniversary Meeting. With a 
great deal of pride and perhaps a lack of modesty, 
U1e meeting in October was, in the judgment of 

many, the finest ever, substantively, socially and logistically. 
Many attendees had never been to Alabama or the Eastern 
Shore. The substantive program covered three topics- profes
sionalism, legal services, bar activities-in a retrospective for· 
mat of how they had been addressed by conferee states and the 
profession generally over the last quarter century. 

J. David Ellwanger, an Alabama 
State Bar mem~r and president of 
the Southwestern Legal Founda
tion, delivered the keynote speech 
at the openi ng dinner. His 
thoughtful and provocative 
remarks guided the discussions 
over the next two days of meetings. 
Those of us from Alabama were 
proud of David's contributions. I 
have elected to share his remarks 

J. David Ellwanger with our whole membership in this 
column. As a former execut ive 

director of the bars of the District of Columbia, Los Angeles and 
the State Bar of California, he is well qualified to create a direc
tor's column. Following brief introductory remarks on the "first 
25 years" of the Southern Conference, he said: 

Enough about the first 25 years ... let's focus on the years 
ahead. In the next couple of days lhe talk will be about: 

• professionalism 

• delivery of legal services 

• bar activities and services 

My remarks tonight will focus on these three themes in the 
context of my theme: Equal Justice Under Law. 

My challenge is to connect my theme with the conference's 
three themes. Actually, this is not a difficult task. 

Lawyers are in the justice business. We are the gatekeepers of 
the justice system. For there to ~ justice, however. legal ser
vices must be available to all \"ho need them. 

We. as lawyers, help to insure that justice prevails-t hat the 
same law applies to all people, rich or poor, man or woman, 
black. brown or white-that those without a voice are heard, 
and that even unpopular views have a forum. We help balance 
the scales. We help promote equal justice under law. 
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It is a great privilege to be a lawyer. And that privilege carries 
with it certain duties. It has been said that professionalism 
encom~ four such duties, a duty to the profession, a duty 
to the client, a duty to the pub I ic, and a duty to oneself. 

We. as professionals, have a duty, indeed a responsibility, to 
deliver competent legal services to all who need them. If we fail 
to do that, justice is one of the first casualties. 

The star of the legal profession shines brightest when we pro
mote competence and professionalism within our ranks, when 
we use our skill and talents lo educate ourselves, to protect and 
serve the public, when we ensure that justice is part of the jus
tice system. 

Having said that, one of the great traditions of the Southern 
Conference is the sharing of good ideas. ln keeping with that 
tradition. your discussions about professionalism and the deliv
ery of legal services will give you a chance to compare notes, to 
exchange ideas about what has worked and what hasn't, and to 
plan for a future in which America's citizens will continue to 
rely on us to ensure that the justice system will be available to 
them. 

There is much that lawyers can, should. and do accomplish 
as individuals. But, on occasion. lawyers work most effectively 
and speak most effectively nol through the individual actions of 
individual members of the bar but through collective action 
and a collective voice. 

It is altogether filling that this meeting of the Southern Con
ference, with its focuses on professionalism and the delivery of 
legal services, concludes its substantive program by focusing on 
the role of the organized bar. 

The bars greatest responsibilities are to be the voice of the pro
fession and to be a catalyst in promoting equal justice under law. 

Underscoring the themes of this conference, we best exhibit 
our professionalism and we best meet the demand for the deliv
ery of legal services by committing ourselves and the strength 
of our collective voice to U1e cause of justice. 

One of the best examples is the bar's successful fight to save 
the Legal Services Corporation. The voice or the profession is a 
powerful one. 

The challenge to you, the leaders of the Southern Conference 
in 1993, is to build on the traditions of your predecessors, to 
borrow from their vision, to help make certain that lawyers of 
future generations have a strong and effective voice, and to 
ensure that the people we represent have access to a system 
that cherishes, above all else. equal justice un.der law. 

I want to close with a story, while at the same time telling 
you a litUe bit about the S0uU1western Legal Poundation. 

I now call the Southwestern Legal l'oundation home. The 
Foundation was founded in 1947 by Dean Robert Storey, later 
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to be president of the ABA. 1wo other past ABA presidents have 
served as leaders of the Foundation, Leon Jaworski and Morris 
Harrell. Currently, Morris is chairman of 
the board of lrustees of lhe Foundation. 

Over the past 46 years, lhe Foundation 
has earned a national, indeed interna
tional, reputation as a premiere provider 
of continuing legal education. 

A hallmark of the educational process 
is the ever-present possibility of a pop 
quiz, which is exactly what you are going 
to get right now. Now I know that 
lawyers want to know whal all the 
options are before they make a judgment. 

Court for a couple of weeks, that some friends of his might 
expect him to know where the phrase "equal justice under law" 

came from. F'rankly, he didn't know. 
He was much too embarrassed to ask his 

law clerks, so he decided to embark upon 
this research project himself. Of course, he 
started with Words and Phrases and he 
found "equal justice under law" and it said, 
"chiseled in stone on the front of the build
ing which houses the Supreme Court
derivation unknown!" 

So. realizing that he was really into a 
research project, he thought, "Well, I'm 
right here at the original source, I'll ask 
the court archivist if I can have access to 
the files dealing with the construction of 
the Supreme Court." 

So I'm going to give you the question 
and I'm going to tell you what the possi
ble options are and then I'm going to ask 
you for the correct answer. The question 
is, ''The phrase 'equal justice under law', 
chiseled in stone in front of the Supreme 
Court of lhe United States, derives from: 

Reginald T, Hamn er 

He emptied boxes around his desk and 
he found a file marked "correspondence''. 
In it he found a letter from the famous 
architect , Cass Gilbert, written to the 

I. the Constitution; 
2. 
3. 

the Declaration of Independence; 
the Magna Carta; 

4. the Northwest Ordinance; or 
5. none of the above. 

Now you know what the possibilities are and I'm going to ask 
you to select what you think the correct, appropriate answer is, 
and you are to do so by picking up your knife or fork or spoon 
and tapping it on the table. 

Well, this is a brilliant group. Now those of you who didn't 
select the correct answer, which is "none of the above", should 
not feel too badly because you're in pretty good company. 

Justice Kennedy tells this story about himself. He said that 
the thought occurred to him, after he'd been on the Supreme 

Notice 

something like this: 

famous Chief Justice of the United States, 
Charles Evans Hughes. The letter went 

"You and I have been talking about some appropriate inscrip
tion that we could chisel in stone in front of the building, but 
they are all too long. I've decided that the only thing that really 
fits is 'equal justice under law.' What do you think?" 

And, in answer to that letter, Chief Justice Hughes respond
ed, ''The more I think about it, the more I think it sounds pretty 
good. Go ahead and do it " 

"Equal Justice Under Law", chiseled in stone on the front of 
the building that houses the Supreme Court of the United 
States, born of a humble birth. Yet, it is today the cornerstone 
of our philosophy of justice and a part of the bedrock of our 
democracy. I think of it as an exhortation to every lawyer, a 
reminder to every judge, and a promise to all Americans. • 

Judicial Award Of Merit Nominations Due 
The Board of Commissioners of the Alabama State Bar will receive nominations for the state bar's Judicial Award of Merit 

through May 1 S. Nominat ions shou ld be prepared and mailed to Reginald T. Hamner, Secretary, Board of Bar 
Commissioners, Alabama State Bar, P.O. Box 671, Montgomery, Alabama 36101. 

The Judicial Award of Meril was established in 1987, and the first recipients were Senior U.S. District Judge Seybourn H. 
Lynne and retired Circuit Judge James('). Haley. 

The award is not necessarily an annual award. It may be presented to a judge whether state or federal court, vial or appellate, 
who Is determined to have COn!ributed significantly to the administratien of justice in Alabama. The recipient is presented with 
a crystal gavel bearing the state bar seal and the year of presentation. 

Nominatiens are considered by a !hr- member committee appointed by the president of the state bar which makes a recom
mendation to the board of commissioners wilh respect to a nominee or whether tl,e award should be presented in any given year. 

Nominations should include a detailed biographical profile of the nominee and a narrative outlining the significant convibu
tion(s) the nominee has made to the administration of justice. Nominations may be supporte<l with letters ef endorsement 
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YOUNG LAWYERS' SECTION 
By Les Hayes ill, president 

MANAGING CAREER AND FAMILY 

D 
n the recent edition of Bar
rister magazine, which is 
published by the American 
Bar Association for the 
Young Lawyers' Division, the 

lead article was "Life, Law and the Pur
suit of Balance." The author, Monica 
Bay, discusses the problems a young 
lawyer faces in trying to balance his 
life-and suggests ways to have a life 
separate from a law practice while al the 
same lime keep one's legal career on 
track. The article is interesting and con
tains Information beneficial to all young 
lawyers; I highly recommend it. 

During a recent Sunday church 
service, my pastor delivered a thought
provoking sermo n entitled "Teach 
the Children Well." His words, along 
with the aforementioned article written 
by Bay, reemphasized to me th e 
importance. as well as the difficulty, 
of simultaneously attempting to practice 
law and raise a family. No doubt 
there are many young lawyers who 
do not yd have families. Accordingly, 
the following comments may be neither 
inspirational nor applicable to you. 
Nevertheless , I would guess the re 
are just as many young lawyers in 
the process of raising families who 
are attempting lo balance their 
lime spent al home with their time 
spent in a law practice. Although the 
following comments may speak more 
directly to young lawyer$ with families, 
I think that those attorneys without 
children can also benefit from them. 

In Houston. Texas the police depart
ment issued a statement for parents 
entitled "How to Make a Child Into a 
Delinquent: 12 f..-isy Rules." They are: 

l . ¥Begin at infancy to give the child 
everything he wants. In th is way, 
he will grow up to believe the world 
owes him a living. 
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2. "When he picks up bad language, 
laugh at him. This will make him 
think he is cute. 

3. ¥Never give him any spiritual train
ing. Wait until he is 21, and then let 
him decide for himself. 

4. "Avoid the use of the word 'wrong'_ 
It may develop a guilt complex.. 

IAa Hayff 111 

5. "Pick up everything he leaves lying 
around- books, shoes, clothes. 

6. "Let him read any printed matter he 
can get his hands on. Be careful that 
the silverware and drinking glasses 
are sterilized, but let his mind feast 
on garbage. 

7. "Quarrel frequently in the presence 
of )'Our children. 

8. "Cive a child all the spending 
money he wants-

9. "Satisfy his every craving for food, 
drink and comfort. 

10. "Take his side against neighbors, 
teachers, prin cipals, counse lors 
and policemen. Remind your child 

that they arc prejudiced toward 
him. 

11. "When he gets into trouble, apolo
gize for yourself by saying. ' I never 
could do anything with him.' 

12. · Prepare yourself for a lifetime of 
grief. You will likely have it· 

The above rules, whtm I first heard 
them from my pastor, hit me like a 
ton o( bricks. Certainly, while there 
are no clear guidelines Lo raising chil
dren, the "12 Easy Rules" are a good 
start. 

As attorneys, we have responsibilities. 
We are responsible to vigorously repre
sent our clients to the fullest extent 
of the law, we are responsible to main· 
tain ethical conduct and standa rds 
of practice, and we an responsible 
to maintain the integrity of our profes
sion. However, jus t as importantly, 
and probably more so, we are responsi
ble to our families and to our children 
to spend Lime with them. All of us 
certainly can appreciate the importance 
of a quality education and. no doubt. 
we have an understanding and respect 
(or the law. We should make every 
effort lo see that our children adopt 
these same ideas. A good lawyer never 
takes anything for granted. Likewise, 
that same lawyer shou ld not take 
for granted the instillation of good 
qualities and aspirations in his or 
her children. The preparation of a 
good appellate brief takes lime and 
effort; the raising of children is no 
different. As evidenced by our reaching 
the plateau of ~coming attorneys, our 
parents took the necessary time 
and effort in raising us; we should give 
our children nothing less. The above 
12 Easy Rules, which are now on our 
refrigerator at home, are excellent 
points to remember. • 
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SANDESTIN 
SEMINA:ll; 

ALABAMA YOUNG LAWYERS' 
SECTION SANDESTIN SEMINAR 

MAY 2 0 • 2/2, MAY 20 • 22 

Name 

Don't forget to register for the Sand es tin 
Seminar to be field a Sandestln~ esort in 
Destin , Florida: Tlie dates are M~2 0-22, 
1994. JU$t fill ou the·attache<!,_appllcation 
and refum it and )'Ok rilgistra_tion f~ to 
Buddy Smith at the address shown on the 
application. Room_ reseivations must be 
maae d~ with,th' Sandestin Resort. 
You can malre ~u ~ sei:vations}'Y calling 
1-800-277; 0802:e(~~ ide Condomini
ums) or l-800-342--70401(Bayside Inn). 
:rhe resoifls holdlng a number of rooms 
on a lln t come first serwd basis. Make 
Y!)u plans n::.. to attend the Sandestin 
Seminar and encourage your fellow attor
neys to join~ u. I look forwanl to seeing 
)'OU there. 

Alabama State Bar ID# (Social Security#) 

I 
I 
I 
I 
I 
I 
I 
I 

Address 

City State ZIP+4 

c::::J $140.00 Registration Fee 
c::::J Check here if you wish to e9ter the golf tournament. Green fees 
will lie paid at Sandestin. 

~ e check payable to 
Alabama Young La~rs· Section, c/o Alfred F. Smith, Jr., Treasurer, 
1901 6th Avenue, North, Suite 2400, Birmingham, Alabama 35203. 

~------ - -- ------ ..... ----------------------------------------------------------.J 

9 HOSEY DETECTIUE AGENCY 
T ,I C f 1975 \ AND CONSULTANT FIRM, 1994 

Respecttully 
Serving Alabama 
Since 1975 

e 

*CRIMINAL DEFENSE • DIVORCE * CHILD CUSTODY • WORKER'S COMPENSAT ION* 

H.O.A . IS A WELL BALANCED AGENCY WITH A PROVEN RECORD . WE GO THE EXTRA MILE FOR OUR 
CLIENTS . WE SERVIC E ALABAMA AND SURROUND ING STATES ON A REGULAR BASIS AND OFFER AFFORDABLE 
RATES FOR EXTENSIVE TRAVEL . H.D.A. TAKES PRIDE IN EVERY TASK WE PERFORM. 

ACCIDEN T 
ASSA ULT 
BACKGRO UND 
BODYGUARDS 
CHEATING SPOUSE TEST 
CHILO ABUSE & NEGLECT 
COURT RESEARCH 
CHILO CUSTODY TEST 
CHILO SAFE HOUSE 

24 HOUR TELEPHONE 
2051680-9649 

THE ALABAMA LAWYER 

(ASK US ... WE 00 IT MAYSE ... ) 

CHILO RETR IEVING 
COLLECTIONS 
CONSULTAT IONS 
CORPORA TE 
DISABILITY CLAIMS 
DISCRIMINATION 
ESCORT SERVICE 
FRAUD 
INSURANCE CLAIMS 

INTERVIEWS 
MALPRACTICE 
MISSING PERSONS 
PAPER PROCESSING 
RAILROAD ACCIDENTS 
SLANDER 
SEXUAL HARASSM ENT 
SURVEILLANCE 
SECUR ITY GUARDS 

THEFT 
VIDEO AND STILL PHOTOS 
IN OFFICE SERVICES 
LEGAL TRANSCRIBING 
NOTARY SERVICE 
DOCUMENT TYPING 
DOCUMENT STORAGE 
HARDSHIP CASES 

(HOSEY DETECTIVE AGENCY WE MAKE THE DIFFERENCE) 

6608 OLD BRADFORD ROAD 
PINSON. ALABAMA 35 126 

FAX 24 HRS. 
2051680·0288 
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BAR BRIEFS 

• Harold Apolin· 
sic),, who practices 
wilh Sirote & Per. 
mull in Birming
ham, has been 
appointed to the 
Small Business 
Advisory Board of 
National Life ofVer-

ApoliMky mont. He is one of 
eight professional 

advisors from across the country-,;ttor
neys and accountants who work with own
ers of small businesses and those in 
professional practices-invited by National 
Ure to serve in an advisory capacity to the 
143->mr-<>ld mutual insur.u-n company. 

Apolinsky is a senior partner with Sirote 

& Permutt. He is the author of Tax Pian· 
ning for Professionals, and served as chair 
of the Small Business Council of America 
from 1991 to 1993. He is an adjunct pro
fessor of estate and gift truallion and estate 
planning al the University of Alabama, and 
an adjunct professor of estate planning at 
the Cumberland School or Law. 

• Douglas C. Mar tinso n, of the 
Huntsville firm of Martinson & Beason, 
was recently certified in civil trial law by 
the National Board of Trial Aclvocacy. an 
ABA-accredited organization. Martinson 
joins a group or 1,700 lawyers nationwide 
who have become certified by NBTA. 

Martinson is a 1964 admittee to the 
Alabama State Bar. 

Under appointment of the Governor of 

REQUEST FOR PROPOSALS 
for a HislDrg of Alabama Legal Institutions 

Alabama, Martinson served as special 
judge of the Madison County Court from 
1966-1971. He has been a member of the 
Huntsville-Madison County Bar Associa
tion since 1964 and served as president 
from 1987-SS. He also served as the first 
editor of the Alabama Trial lawyers 
News/el/er (1973-75), which is now 
known as the Journal of /he Alabama 
Trial lau:yersAss«iotion. 

Requirements for NBTA certification 
include: numerous trials to jury verdict 
or judgment; continuing legal education; 
subm ission of a tr inl court brief for 
review: attorney and Judicial references; 
proof of good standing in the legal pro· 
(wion; and a day-long examination on 
Lrlal techniques, eviooice and ethics. 

The Alabama Su1>n:m1: Court and Stal£ Law Ubra,y are50liciting ~ for the writing d a hi.story of the ewlulion d Alabama's 
legal institutions from their genesis in the Mi~issippi Territo,y to ihe presenL The proposed study should oonstiture a comprehensive 
histoiy of Alab.111\'l1s legal institutiOfJS, Including both ihe judicial system and the bar. Attention should be given to ihe relationship d 
tlleS? institutions to the history of A1ab.ima and of the United States, with special emphasis on the lmpact. of court decisl~ emanating 

from -~ Amly5eS (X the mle5 pla)\ld b)' members <i the bench and bM in the ewlutlon ti the i.n.'S and legal i~ <i 
Alabwna should he includtd. The history should be a book-ler(llh rnonog,.,ph acaptable for publication by a university pr= A 
cbrooo1ogjcaJ ~ ~ on the folkN.ing historical period.,;, is !I ,ggested but not mandated. 

I. Frontier Justice and Early Statehood (from the early settlers through 1834) 
11. TheAntc-bcllum Period: 1834-18,58 

UI. Cr.ii Wat .ind Reconstruction: 1859-1874 
I\'. The ~tutionof1875 to the c.onstitutionof 1901: 1875-1901 
V. The~tutionoll901 to World War 11: 1901-1940 
VI. World War II to C.OUrtRestructuring; 1940.1971 
VII. Modernization and Streamlining for the 21st Century: 1971-

PropOSl!s should include an estimatA: oi the time necessaiy to cqmplete the research and writing of tht history plus the 
estimated ool5l5 for the project Deadline for propo.m; is~ 31, 1994. Send proposals to the Alabam.l Supreme COurt and State 

I.aw Library, 300 D.:ider Avenue, Mmtgomer)'. Alabama361044i51. For further information. call llm I.Nil, ltllR IN lb wta.. ll 
(205) 242-4347 , 
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• Charles F. Daniels, with the Birm
ingham firm of Fletcher, Yeilding, Wood 
& Lloyd, has been elected a Fellow of the 
American College of Trust and Estate 
Counsel. Daniels is a 1973 admittee to 
the Alabama State Bar. 

The College is an international associ
ation of lawyers who have been recog
nized as outstanding practitioners in the 
laws of wills, trusts , estate plann ing, 
estate administration, and related tax 
planning. Membership in the College is 
by invitation of the Board of Regents. 

• Birmingham 
lawyer LaVeeda 
Morgan Battle 
was nominated by 
President Clinton 
last summer and 
conf irmed as a 
member of the 
Legal Services 

Battle Corporation ' s 
board of directors 

in October. She was sworn in at White 
House ceremonies in November. Select
ed to chair the board's Operations and 
Regulations Committee, Battle will have 
significant influence on how Legal Ser
vices programs operate for the rest of 
the 1990s. 

Battle, a partner with Gorham & Wal
drep, is the first person from Alabama 
selected by a president to serve on the 11-
member LSC board. Created and funded 
by Congress in 1974, LSC awards grants 
and provide.s ove.rsight to 323 local pro-

grams throughout the country. (There are 
four LSC-funded programs in Alabama.) 

• Gerard J. Durward of Birmingham was 
recenlly elected to another term on the 
Board of Governors of the American Acade
my of Matrimonial Lawyers. Durward is a 
1966 admittee to the Alabama State Bar. 

• The Bankruptcy Judges of the 
Northern District of Alabama, Southern 
Division, announce that David P. 
Rogers, Jr. has been appointed Chapter 
13 Standing Trustee, effective February 
1, 1994. Rogers has been assistant 
trustee and general counsel for the office 
of the Chapter 13 Standing Trustee since 
September 1, 1991. The office of the 
Chapter 13 Trustee is located in the 
Financial Center, 505 N. 20th Street, 
Birmingham, Alabama 35203. The mail
ing address is P.O. Box 371008, Birming
ham 35237-1008. Phone (205) 323-4631. 

• The American Bankruptcy Board of 
Certification will hold its fifth bankruptcy 
certification examination April 29, 1994 at 
various sites across the country. The ABBC 
is an ABA-accredited, Washington, 0.C.
based non-profit organization dedicated to 
serving the public and improving the qual
ity of the bankruptcy bar. ABBC certifica
tion serves the public by allowing clients 
to make an infom1ed decision in choosing 
bankruptcy counsel. The ABBC offers sepa
rate certification programs in business 
bankruptcy and consumer bankruptcy. 

The ABBC program is the largest 
national bankruptcy certification pro-

gram and is sponsored by the American 
Bankruptcy Institute. 

l'or program information or a free 
directory of certified attorneys, write the 
ABBC at 510 C Street, NE, Washington, 
D.C. 20002. Phone (202) 546-1200. 

Cusimano 

man of that board. 

• Gregory S. 
Cusimano has 
been selected to 
serve as a member 
of the Nat iona l 
College of Advoca
cy Board of Trustees 
of the Association 
of Trial Lawyers of 
America, and was 
named vice-chair-

Prior to his selection as vice-chair
man, Cusimano served on the faculty of 
several National Trial Colleges, tile most 
recent held at Harvard Law School. 

• The 1994 Judicial Conference 
of the Eleventh Circuit will be May 
5-7 at the Marriott Sawgrass, Ponte 
Vedra, Florida . The judges are con
vening the meeting to improve the 
administration of justice in tlleir courts. 

A limited number of spaces are avail
able to any attorney admitted to practice 
before any of the courts of the Eleventh 
Circuit who wishes to attend the meet
ing. F'or more information. write Nor
man E. Zoller, Circuit Executive, 56 
Forsyth Street , NW, Atlanta, Georgia 
30303. • 

Officially Endorsed and Recommended by 
Attorneys' Title Guaranty Fund, Inc. 

Did you do 129 closings last month with 
1 computer and 1 secretary? 

• We sell speed whic.h makes you money. 
• Sleek, Fast and Unencumbered. 
• Conlract to Cosing Table in 30 minutes. or oQl • call us NOWQ 

THE ALABAMA L<\WYER 

Leacia did .. 

Turboc• ose · 
FO$ltSI l'rog;.un for Real Estate Closings 

(800)741-6465 
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ABOUT MEMBERS, AMONG FIRMS 

ABOUT MEMBERS 

Michael W. Carroll announces the open
ing of his office al 2172 Pelham Parkway, 
Suite 101, Pelham, Alabama 35124. The 
mailing address is P.O. Box 1327, Pelham 
35124. Phone (205) 988-8884. 

Tamen K. Erskine announces her new 
location al 2107 5th Avenue, North. Suite 
100, Birmingham, Alabama 35203. 
Phone (205) 252-9751. 

Wllllam E. Case announces the reloca· 
lion of his office to Two Office Park. Suite 
522, Mobile, Alabama 36609. Phone (205) 
304.0468. 

Kenneth B. Trotter announces the open· 
ing of his office al 1201 University High· 
way, Troy, Alabama 36081. The mailing 
address is P.O. Box 67. Troy 36081. 
Phone (205) 566-4549. 

William E. Smith , Jr . announces 
the opening of his office at 214 W. Or. 
Hicks Boulevard, Florence. Alabama 
35630. The mailing address is P.O. Box 
496, Florence 35631. Phone (205) 767· 
4529. 

Jeny W. Hauser announces the reloca
tion or his office to Hightowtr Building, 
25 LaPayelte Street, South, Suite 3, 

Lafayette, Alabama 36862. Phone (205) 
864-8884. 

80>'<1 F. Campbell announces a change or 
address lo P.O. Box 230238, Mont
gomery, Alabama 36123-0238. Phone 
(2051272-7092. 

Cindee Dale Hotmu announces the relo
cation of her office lo 1910 Third A,-enue, 
North, Suite 302, Burger-Phillips Centre, 
Birmingham. Alabama 35203. Phone 
(205) 254-3664. 

David O. Cat.ch announces his appoint· 
ment as deputy attorney general, Oepart
me.nt of Human Re.sources. His office. is 
located at 1150 Go,~mment Street, Suite 
105, Mobile, Alabama 36604. Phone (205) 
690-6631. 

W'illiam R. Foust. senior vice.-president, 
department of human resource.s. Swift 
Textiles, Inc., announces a change of 
address to P.O. Box 1400, Columbus, 
Georgia 31994. Phone (706) 571-7592. 
Foust is a 1971 admiltee lo the Alabam;i 
State Bar. 

Evelyn H. BnoUey announces a change 
of address to 1127 Sprinl!$ A,'fflue, Birm. 
ingham, Alabama 35242. Phone (205) 
991-9062. 

Clark Stanley Davis, CFI', announces he 
has become associated with Haines 

Financial Advisors, Inc. Offices are local· 
ed al One Independence Plaza, Suite 614. 
Birmingham, Alabama 35209. Phone 
(205) 871-3334. 

William G. Hause announces a change of 
address to 4222 S. County Road 59, 
Dothan, Alabama 36301. Phone (205) 
677-3646. 

AMONG FIRMS 
I 

Gerard J . Durward announces that 
Pamela M. Bums has become an il5SOCi· 
ate. Orfices are located at 1150 Financial 
Center, 505 N. 20th Street, Birmingham, 
Alabama 35203. Phone (205) 324~. 

Connie RIIY Stockham and Richard J . 
Stoclcham, JU announce the Formation 
of Stockham & Stockham, and that Mar· 
tin A. ~Inners , III and Stephanie N. 
Zohar have become associated with the 
firm. Omce.s are located at 505 N. 20th 
Street. Sui te 1125 F'inancial Center, 
Birmingham, Alabama 35203. Phone 
(205) 252-2889. 

Carlisle & Auociates announce.s that 
Lois Beutey..C.rfisle, formerly or Veigas 
& Cox. has become associated with the 
Orm. OFnces are located at 1710 Decatur 
Highway. Fultondale. Alabama. The moil-

• CIVIL 
•I NSURANCE 

-m Bachus & Associates • CRIMINAL 
CASES 

PRO FE S S I ONA.£ rNYBSTIGAT I ONS 
E, SE R VI CE OP P R OCESS 

ATT ENTIO N ATIORNE YS: Our firm provides lnvesllgatlve services to 1he insurance. legal, and corporate sec1ors. We ollor over 
15 years of claims and lnveatlga1lve oxperlence. Fee S1ruc1ure, Insurance Documentallon and Resumes available. Services Include 
(but no1 limited lo) the following: 

Fie ld lnve stlgotl ons • Personal lnJury • Firs ! & Third Porty Llob llity 
Rallroad Accldonls (Inclu ding F.E.L .A .) • Traffic Accidents • Witn ess Location 

Surveillance • Wotk era Compensation • Property Damage • Insurance Claim lnvesllgaU ons 
For S3S.OO per hour (plus expenses). you can not afford lO pass up this serv,ce for non-productive inwstlgallons 

Fo, more informal.Ion con1act ; Harry W. Bachus , Jr . 

2 4- Bour Phone : 
20S / 649-S98 4 
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P.O. Box 180066 
Mobile. Alabama 36618-0066 

FAX P hon e: 
2 0S/649 -S886 
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ing address is P.O. Box 121, Fultondale 
35068. Phone (205) 841-4063. 

Williams , Harmon & Hardegree 
announces that Wesley M. Frye has 
become associated with the firm. Offices 
are located at 1130 Quintard Avenue, 
Suite 403, P.O. Box 67, Anniston, Alaba
ma 36202. Phone (205) 238-8356. 

Protective Life Corporation announces 
that John Johns has become associated 
with the company. Offices are located at 
2801 Highway 280, South, Birmingham, 
Alabama 35223. The mailing address is 
P.O. Box 2606, Birmingham 35202. 
Phone (205) 879-9230. 

Gordon, Silberman, Wiggins & Childs 
announces that Amelia H. Griffith , 
Rocco Calamusa, Jr. , Anita P. Rober
son and Deborah A. Mattison have 
become associates. Offices are located at 
1400 SouthTrust Tower, Birmingham, 
Alabama 35203-3204. Phone (205) 328-
0640. 

Locke Purnell Rain Harrel.I announces 
that Gary R. Powell has been elected a 
shareholder. Offices are located at 2200 
Ross Avenue, Texas Commerce Tower, 
Suite 2200, Dallas, Texas 75201-6776. 
Phone (214) 740-8000. The firm also has 
offices in New Orleans, Louisiana. Pow
ell is a 1984 admittee of the Alabama 
State Bar. 

Miller, Hamilton , Snider & Odom 
announces that Jean M. Powers, former
ly with the Atlanta firm of Elarbee , 
Thompson & Trapnell, has become asso
ciated with the Mobile office. Offices are 
located at 254 State Street, Mobile, 
Alabama 36601. The mailing address is 
P.O. Box 46, Mobile 36601. Phone (205) 
432-1414. 

Sigler, Moore, & Wolfe announces a 
name change to Sigler, Moore, Clements 
& Wolfe. Offices are located at I 07 St. 
Francis Street, Suite 2525, F'irst National 
Bank Building, Mobile, Alabama 36602. 
Phone (205) 433-7766. 

Chamblee & Associates announces a 
relocation to 5582 Apple Park Drive, 
Birmingham, Alabama 35235. Phone 
(205) 856-91 I I. The firm also announces 
that Carl E. Chamblee, Sr. is now of 
counsel. 

Jeffery A. Foshee & Associates 
announces that Harry A. Lyle.s, formerly 
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chief legal counsel for the Alabama 
Department of Corrections. has become 
associated with the firm. Offices are 
located in Montgomery and Mobile, 
Alabama. 

Kaffer, Pond & Pipkin announces that 
Daniel A. Hannan, formerly of Elarbee, 
Thompson & Trapnell of Atlanta, Geor
gia, has become a partner. Offices are 
located at 150 Government Street, Su.ite 
3003, Mobile, Alabama 36602. Phone 
(205) 438-1308. 

Potts & Young announces that Mark A. 
Sanderson, former assistant distr ict 
attorney of Colbert County, has become 
associated with the firm. Offices are 
located at I 07 E. College Street, Flo
rence, Alabama 35630. Phone (205) 764, 
7142. 

Smyer, White & Putt announces the 
relocation of its offices to 850 Park Place 
Tower, 2001 Park Place North, Birming
ham, Alabama 35203. Phone (205) 326-
6460. 

Afridi & Angell announces that David R. 
Baker, formerly a partner with Jones, 
Day, Reavis & Pogue, has become a part
ner. The new name is Afidi, Angell & 
Bake.r. Offices are located at 230 Park 
Avenue, New York, New York 10169-0639 
and in Abu lkDhabi, Dubai, Jebel Ali and 
Sharjah , United Arab Emirates. and 
Islamabad, Pakistan. Phone (212) 697-
0300. Baker is a 1954 admittee to the 
Alabama State Bar. 

Huie, Fernambucq & Stewart announces 
that Robert V. Rogers, Nancy S. Akel 
and Amanda Owen Lawson have become 
associated with the firm. Offices are 
located at 800 First Alabama Bank Build
ing, Birmingham, Alabama 35203. Phone 
(205) 251-1193. 

Bradley, Arant , Rose & White 
announces that James F. Archibald, ill; 
Jay R. Bender; James W. Davis; Carolyn 
Reed Douglas; Douglas E. Eckert; K. 
Wood Herren; Matthew H. Lembke; 
Justin T. McDonald; Jennifer Byers 
McLeod; Amy Kirkland Myers; Kenneth 
M. Perry; John W. Smith T; James 
Tassin; and Arnold W. Umbach, Ill have 
become associated with the firm. Offices 
are located in Park Place Tower and 
SouthTrust Tower in Birmingham and in 
AmSouth Center in Huntsville. 

Lanier, Ford , Shaver & Payne 
announces that Claude E. Hundley, III 
has become a member of the firm and 
Anita J. Kimbrell, Rodney C. Lewis and 
Edward E. Wilson, Jr. have become asso
ciated with the firm. Offices are located 
200 W. Court Square, Sui te 5000, 
Huntsville, Alabama 35801. Phone (205) 
535-1100. 

Heninger, Burge & Vargo announces 
that Timothy C. Davis, formerly of Gath
ings & Davis, has joined the firm. Offices 
are located at 1500 Financial Center, 505 
N. 20th Street, Birmingham, Alabama 
35203.Phone(205)322-5153. 

Anne R. Strickland and Shelly B. Moss 
announce the formation of Strickland & 
Moss. Offices are located at 1855 Data 
Drive, Suite I I 5, Woods Point Building I, 
Birmingham, Alabama 35244. Phone 
(205) 733-8555. 

McFadden, Lyon, Willoughby & Rouse 
announces a name change to McFadden, 
Lyon & Rouse , L.L.C. William S. 
McFadden has become a member and 
Thomas H. Benton, Jr. has become asso
ciated with the firm. Offices are located at 
718 Downtowner Boulevard, Mobile, 
Alabama 36609-5499. Phone (205) 342-
9172. 

Cabaniss, Johnston, Gardner, Dumas & 
O'Neal announces that Douglas 8. 
Kauffman and Gary W. Fillingim have 
become associates of the firm. Offices are 
located in Birmingham and Mobile, 
Alabama. 

Don F. Wiginton and C. Dennis Hughes 
announce the formation of Wiginton & 
Hughes. Offices are located at 105 Vulcan 
Road, Suite 401, Birmingham, Alabama 
35209. Phone (205) 942-9233. 

James E. Loris, Jr . and Andrew J. Cole
man announce the opening of their 
offices at the Frank Nelson Building. 205 
20th Street, North, Suite 310, Birming
ham, Alabama 35203. Phone (205) 322-
3300. 

Griffin, Allison, May, Alvis & Fuhrmeis
ter announces Julia C. Kimbrough, for
merly with Crittenden & Associates, has 
become an associate. Offices are located 
at 4513 Valleydale Road, Suite 1. Birm
ingham, Alabama 35242. The mailing 
address is P.O. Box 380275, Birmingham 
35238. Phone (205) 991-6367. 
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Duhe ' & Barn ard announces that 
Clwyl D. Eubanks has become an asso
ciate. Orrices are located at 1904 
Dauphin Island Parllway, Mobile, Alaba· 
ma 36605. Phone (205) 47S-6899. 

Hand. Arendall. Bedsole, Greaves & 
Johnston announces that Archibald T. 
Reeves, IV has become a member and 
John P. Kavanagh, Jr .. Douglas W. Fink 
and Lisa Tinsley O'Hara have joined as 
associates. Offices are located at 3000 
f'irsl National Bank Building, Mobile, 
Alabama. The mailing address is P.O. 
Box 123. Mobile 36601. Phone (205) 
432-551 l. 

Siroh & Permu lt announces that 
Donna K. Bowling, Annette M. Carwie, 
l'rancu Heldt. Candaae L Hemphill, C. 
Randal Johnson, Wanda S. McNeil, 
Stephen 8 , Porterfield. Robert W. Rlllh, 
and Je(frey H. Wertheim ha"-e become 
shareholders. Offices are located in 
Birmingham, Mobile and Huntsville, 
Alabama. 

Lightfoot. Franklin, While & Lucas 
announces that Harlan I. Prater, IV has 
become a partner. Offices are located al 

300 Financial Center, 505 N. 20th 
Street, Birmingham, Alabama 35203. 
Phone (205) 581-0700. 

Balch & Bingham announces the fol
lowing ntw members: Suzanne Ashe; 
Muk A. Crouwhite; Will Hill Tanlrer$
ley, Jr.; ~nanl Charles Tillman; Dor
man Walker. Ca\lfflder Crosby Klmble; 
and Alex 8. Leath, m. Offices are locat
ed in Birmingham. Huntsville and Mont
gomery, Alabama and Washington, D.C. 

UUl, Hill, Carter, Franco, Cole & Black 
announces that Susan E. Kennedy has 
become associated with the firm. Offic.?s 
are located at 425 S. Perry Street, Mont
gomery. Alabama 36101. The mailing 
addrw is P.O. Box 116, Montgomery 
36101-0116. Phone (205) 834-7600. 

Tomm~ H. Slnlanl announces that Je(. 
(ery W. McJOnney, formerly of Morris, 
Cloud & Conchin, has become associat
ed with the firm. The firm also 
announces the relocation of offices to 
125 Holmes A~'Cnue, Huntsville, Alaba
ma 35801. The mailing address is P.O. 
Box 2667. Huntsville 35804. Phone 
(205) 536-0770. 

~ -- -- ---HEALTH CARE AUDITORS , INC .- --- ----. 

1-IC~I 
HEAL. TH CARE Al.JCllTORS.. INC 

MEOICAI/DFNTAL MAIPRACTICE EXPFRIS 

• GRATIS MEDICAL TEAM PR.EVIEWOFYOUR CASE: M indepthc,,,dwtion co 
:isccnain lllld dtfine causation. liablli~· and breoches m Sl(IJldllld$ or cm -• GRATIS CLINICAL CONFERENCES: We shall carefully 1ake iw $1ep byS1ep, through 
cachc:Gse t0 ln!llrethat )'Our clinical koowledge iscommensur:uewllh ours. We shall ht brutally 
gtndld tr c:tSe evidences no merit, or If causotlon Is poor 

• GRA T15 OJNICAL REPRESENT A 11VES TO YOUR OFflCE: bl<t.!ptl, Miews. 

• GRATIS, DET All.ED, WRfITEN REPORTS: Should i c,ise be unwonhy ol putSlli~ 

IIJld UpcMl )'OU dJna11-es, Wt lhal) be pleased 10 m'lltd Q d11aUed repon 

• HCAJ Basic: FEE Is $275. You 111CU1 no tllllSunuJ ll!!! ~ IO purlllt tht~ ·s .. 11dt. 
up lor hiuffid:n,t Xo min,! !XJlfflS. no btign ~ and no ccun worn e:q,ens HCA!lsnot 

1 !lmple meml -ictll\ "" hl\'f pm,ud 111lgauon9.IJlPOR lot 01w700 ftrms throughout tht 
cs 'fe "''" e2m4!d oor rq,owxm prudendi. lor both p1,nufl & dderut 

I SfA T STAT AfflDAVIT SERVICE AVAILABLE) 

HCA.I Medical Utlgatlon Support Team 
Fe<Jther Sound t:.orpo,ate Center 

? <:orporuie r.enter llrht, Suite 520 
(]e:,111,i1,r. Florido 346?2 
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Telephone {813) 579-8054 
Telecopler (8 13) 573-1333 

~·, 11rc plCllsed to m:eht rour C11lls 

Sides, Oglesby, Held & Dick announces 
the relocation of their offices to 1310 
Leighton Avenue, Anniston, Alabama 
36201. The mailing addrtSS is P.O. Box 
1849, Anniston 36201. Phone (205) 237-
6611. 

Lange. Simpson, Robi nson & 
Somervllle announces the opening of its 
officu in Montgomery at 8 Commerce 
Street, Suite 900, 36104-3531. Phone 
(205) 241-0000. The firm now has 
offices localed in Birmingham, 
Huntsville and Montgomery, Alabama. 
The firm also announces that Thomas 
F. Campbell, Timothy A. Palmer, R. 
Alan Deer. J . Franklin <nment, Beth 
O'Neill Roy, and Rebeca St. Pien e 
Dunnie have become partners in the 
Birimingham office. David R. Pace has 
become a partner in the Huntsville 
office, and Scott Simpson, David A. 
Norris. William L. Waudby. David L. 
Wanen. Jr ., and Deborah L. Shelley 
have become associated with the Birm
ingham office. 

Jones & Bowron announces that Jack 
W. Selden , lormer ly United States 
Attorney for the Northern District of 
Alabama. has become a member of the 
firm. The firm's new name is Jones , 
Bowron & Selden. The firm also 
announces that Amy E. Callimore and 
Maury S. Welner have b«ome associ
ates. The address is Park Place Tower, 
2001 Park Place, North, Suite 450, 
Birmingham. Alabama 35203. Phone 
(205) 254-9000. 

Bolt , Isom, J ackson & Bailey 
announces that Michael D. Rogers has 
become n partner in the firm. Offices are 
located nt 822 Leighton Avenue, Annis
ton, Alabama 36201. The mal ling 
address is P.O. Box 2066, Anniston 
36202. Phone (205) 237-4641. 

Plnkbohner & Lawler announces that 
Royce A. Ray. Ill has become a mem
ber or the lirm. The address is Land· 
mark Square. 169 Dauphin Street, 
Mobile. Alabama 36602. The mailing 
address is P.O. Box 3085, Mobile. 36652. 
Phone (205) 438-5871. 

JlfcElvy & Fonl announces that Richard 
M. Kemmer, Jr. has become associated 
with the firm. The mailing address is 
P.O. Box 517, Centreville, Alabama 
35042. Phone (205) 926-9767. • 
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BUILDING ALABAMA'S 
COURTHOUSES 
PERRY COUNTY COURTHOUSE 

By SANUEL A. RUMORE, JR. 

The following continues a history of 
Alabama's county courthouses 
/heir origins and some of the peo
ple who contributed to their 
growth. The Alabama Lawyer plans 
to run one county 's story in each 
issue of the magazine. If you haue 
any photographs of early or present 
courthouses, please forward them 
to: Samuel A. Rumore, Jr., Miglioni 
co & Rumore, 1230 Brown Marx 
Tower, Birmingham, Alabama 
35203 

PERRY COUNTY 

El 
everal Alabama name$ com
memorate naval heroes of 
the War or 1812, including 
Lawrence County, nnmed 

ror Captain James "Don't give up lhe 
ship" Lawrence, and Decatur. the coun
ty seal of Morgan County, named for 
Commodore Stephen Decatur. Perry 
County, created by the Alabama Legisla
ture on December 13. 1819. is also in 
this group. It was named for Com· 
modore Oliver Hazard Perry, who 
defeated the British in the Battle of 
Lake Erie in 1813. Perry is remembered 
for the famous message, "We have met 
the enemy and they are ours.'' 

Perry was born in Rhode Island in 
1785. He was the son of a naval omcer 
and served under his father as a mid
shipman at the age of 14. His brother. 
Commodore Matthew Perry. became 
famous for leading the first American 
ships in to Tokyo Bay and opening 
Japanese ports to We$tern trade. Besides 
Oliver Perry's exploits in the War of 
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1812, he (ought the Algerian pirates 
during the war with Tripoli. Perry died 
from yellow fever while on a diplomatic 
mission to Venezuela in 1819. Shortly 
thereafter, the people of Alabama 
named Perry County in his honor. 

Perry County is divided roughly in 
two by the Cahaba River. Many histori
ans believe that this river was the 
boundary line between Choctaw Indians 
on the west and Creek Indians on the 
east ll was lo this are.i that Menewa, 
the leader of the Creek$, fled following 
the Indian disaster at liorseshoe Bend 
in ea5t Alabama. 

The Treaty or Fort Jackson on August 
9, 1814 ended the Creek Indian War. 

This treaty opened the territory where 
Perry County now lie$ to pioneer settle
ment. One of the first territorial towns 
was an Indian village at the junction of 
Old Town Creek and the Cahaba River. 
Combining the name s of these two 
streams, settlers called the lndi~n vil
lage Cahaba Old Town. 

The first known white settler in the 
area was Anderson West. He built a 
cabin ne.ar Cahaba Old Town. Soon 
other settlers came from the Carolinas, 
Georgia, Tennessee and Virginia . 
William Ford and his sons settled in an 
area called Perry Ridge. They builL a 
sawmill and a grist.mill. Thomas Means 
came up the Cahaba River and landed at 
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a place called Burrough's Ferry or Bur
rough's Bottom. Nathan Reid, accompa
nied by his sons-in-law. Michael 
McElroy and Warner Young. moved to 
the aru in 1817. McElroy, ,.,ho was 
nicknamed "Michael Muckle" by the 
locals, built a cabin in a clearing that 
was soon known as 
Muckle's Ridge. 

The first county 
seal of Perry County 
was Perry Ridge. A 
cru de log cab in 
served as the tem
porary courthouse. 
This site was locat
ed on the west bank 
of the Cahaba River 
and remained the 
county sol until 
1822. In latu years, 
it became known as 
Old Perry Court· 
house. It eventually 
was abandoned and 
became part of a 

nominating commissioners, a store that 
sold whiskey by the half pint. The sec
ond was Burrough's Bottom, which was 
nominated because it had springs that 
were thought to have medicinal quali
ties. It was a place where boys could 
learn lo swim, and ii was near good 

[ . -> 

latte" was suggested. However, several 
people in the crowd were natives of 
South Carolina or had connections to 
that state. They proposed the name 
"Marion" in honor of Francis Marion. 
the Swamp Fox of lhe Revolutionary 
War. The name Marion replaced Muck-

le 's Ridge. This 
tradition of nam
ing places in west 
Alabama for South 
Carolinians is also 
re flecte d in lhe 
names of Greene 
County, Picke ns 
County and Sumler 
County. 

large cotton planta- ;;:::=~::.::.==- -- -· 
l • • ,,.....,. ,_ I'-! i • 
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The first court
house in Marion 
was built in 1823. 
It was erected by 
Samuel H. Nelms 
who had come 
lo Marion from 
Greene County, 
Georgia. The two
story frame struc
ture was 36 feet in 
leng th , sat on 
wooden blocks 

Onlyn(e.ws horl •- -..... ..,.~..-~~ -.. ;;;.,., ... :,., "": .. t, , •• ,: - 1 ·~ .. ... .. ...,,..,.,_·'.!!-. :i;·~ ... . ·• 

years aner the terri· 
lory was opened for 
settlement, Michael 

Alrry County CourlhOUSII. Marion. bull/ 1855-56 

"Muckle" McElroy 
complained that the territory was 
becoming too crowded. Although he 
and his family were the sole inhabitants 
of his "ridge•, he objected lo the ·over
population" of the surrounding area 
and sold his holdings Lo Anderson West 
in 1818. He moved on to Mississippi. 
disappearing from the history of our 
stale. Soon thereafter, while living al 
Muckle's Ridge, Anderson West was 
elected the county's first sheriff. 

After the boundar ies of the county 
were finalized. many residents conclud
ed that Perry Ridge was not a conve
nient location for a permanent county 
seat site and dem .. nded a more central
ized location. On November 21, 1821, 
the Legislature authorized an election 
of seven commissioners who would 
choose the permanent site. The com
missioners were elected February 5. 
1822 and mel the next month. 

The commissioners considered four 
prospective sites. The first was Cahaba 
Old Town. ll had a cotton gin, many 
settlers and. most impo1·tantl y to the 
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fishing grounds. A third suggestion was 
to retain the courthouse al Perry Ridge. 
The fourth nominee was Muckle's 
Ridge, which was centrally located and 
had natural beauty. 

The commissioners deliberated for a 
ful l day. t'inally, they decided that 
Muckle's Ridge, '"hich belonged to the 
county sheriff, was the most central and 
accessible location. It was chosen the 
county scat. 

Sheriff Anderson Wesl immediately 
divided his holdings into town lots and 
served as his own auctioneer al a land 
sale held May 22. 1822. Prices ranged 
from SISO lo S280 per lot. The sheriff 
cleared $1,558 from the sale of this land 
he bought from Michael McElroy only a 
few years earlier. 

When the auction had concluded. 
several people in the crowd wanted a 
new name for the town. Since Anderson 
West had lived in Charlotte, Tennessee, 
and Dr. Alexander, a prominent citizen. 
had come from Charlotte, North Caroli
na, it was natural that the name "Char-

l ha L we re three 
feel high, and was 
described at the 

time as having lhe appearance of a 
·smokehouse with windows". The jail 
constructed at the same lime was a 
double pen log cabin covered with fin
ished boards. 

In 1826, Marion had only 144 resi
dents. Soon, though, the town began lo 
grow. One reason was the move of 
the capi tal or Alabama from nearby 
Cahaba in Dallas Cou11ty to Tuscaloosa. 
A number of Cahaba citizens relocated 
to Marlon. 

Samuel A. 
Rumore , Jr. 
$arnue1 A. lunor&.Jr 
•• g,aoua:a, ol tne 
ln>'""YalNocnt 
Dameana""' 
~al
SohoalaluwHe 

- .. -"O cna,, peroon al 1he 
Alabama S1a1e 8ai 't 
Famrly L.ew Section 
arid ts lo pmaica In 

e,,mingham w.1h Iha t1m, or M1gi.on:co & Rumore. 
Rumoto sorvff •• 1he bar conml,~ r lor the 10th 
Cotcu I, l)!OCO nt.fflDOt lou, 
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Another cause for growth was a law 
passed in 1828. Up until that time, the 
Legis lature could change county 
boundary lines and county seat sites 
whenever it desired by a simple majori
ty vote. This made it uncertain that a 
town once chosen would remain the 
county seat. The new law required a 
two-thirds majority for future county 
and county seat changes. Thus. Marion 
and other county seats were more 
secure in their status, and this encour
aged settlement. The expanding cotton 
economy of the county also supported 
the county seat's growth. 

An incident in the mid-1830s precipi
tated the building of a new courthouse. 
A local historian records that one night 
some rowdies, under the influence of 
"Bacchus", pried out one of the sup
porting blocks under the courthouse, 
causing the end of the building to fall 
to th e ground. One loca l citizen, 
Charles Langdon, was particularly out
raged that drunken loafers could cause 
such an embarrassment to the town. 
He led a drive for a new and more 
appropriately constructed courthouse. 

The old frame courthouse was 

Please note: 

The publication 

date of the 

bar directories 

has been 

changed from 

December 1993 

to June 1994. 
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replaced by a substantial brick struc
ture. Original plans called for the cost 
to be $5,000. Before completion in 
1837, however, the plans had been so 
elaborated that the final cost was 
$9,356. This expenditure for the court
house illustrates how Perry County had 
grown in prosperity. It had become a 
center for the thriving cotton economy. 
Many legal transactions involving the 
transfer of land and slaves took place in 
Marion. 

With the new wealth, Marion became 
a center of society and culture for the 
Black Belt area of Alabama. New busi
nesses arrived. In just a few short years, 
frontier cabins had given way to pala
tial homes. Its prominence is illustrat
ed by the social highlight of 1840. 
General Sam Houston, former gover
nor of Tennessee and former president 
of the Republic of Texas, married Mar
garet Lea in Marion. 

Between 1836 and 1842, three insti
tutions of higher learning were estab· 
lished in the town: Marion Female 
Seminary, Judson Female Institute 
(later Judson College), and Howard 
College for Men (which would move to 

Birmingham in 1887 and later become 
Samford University). By 1842, Marion 
had become one of the leading educa
tional centers of the state. 

Due to its continued growth and 
prosperity a grander courth ouse was 
needed in Perry County. Construction 
began in 1855 on tne marble and brick 
building of Greek Revival design which 
is still in use today. The structure was 
originally 69 feet by 88 feet. It had two
story porticos at each entrance with six 
Ionic columns supporting a large pedi
ment. Over each entrance was a full
length cast iron balcony. Later, on the 
west pediment, was added the town 
clock. At the center of each side of the 
building were convex towers contain
ing spiral staircases. All of these fea
tures, except the convex towers and 
staircases, survive to this day. 

The architect for th is ante-helium 
courthouse was Benjamin F. Parsons, a 
native of Massachusetts. Parsons used 
the same basic design in the 1855 resi
dence he built for David F. McCrary at 
nearby Greensboro in Hale County. 
This classic ante-l>ellum home also still 
stands and is known as Magnolia Hall. 

A UNIQUE CPA FIRM 

FOR LITIGA TORS 
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For more informatio ,1, 
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The builders ror the Perry County 
Courthouse were James Didlake and 
Larkin Y. Tarrant. 

The iron railing of the Pel'T)I County 
Courthouse is identical to other cast 
iron railings on the public buildings of 
that era in Alabama. The same pattern 
was used on the Greene County Court
house. Wilcox County Courthouse, 
President's Mansion at the University of 
Alabama, and Gorgas House, also on 
the University campus. This type of 
iron grnti ng was popular before the 
War Between the States. 

On the grounds o( the Perry County 
Courthouse Is a memorial monument 
to Nicola Marschall. He was an artist o( 
Prussian background, and a noted por
trait painter, and served as a music 
teacher at the Marion Female Semi
nary. In 1861. A.B. Moore, then gave,. 
nor of Alabama and a resident of 
Marion, informed relatives in Marion 

that the Confederate government had 
not adopted an official flag. Marschall 
was notified and he submitted three 
designs. His "Stars and Bars" was offi
cially selected by the new confederacy. 
This Rag was first displayed in Marion. 

The single major structural renova
tion to the Perry County Courthouse 
took place in 1954. Two annexes were 
added to the north and south sides 
of Lhe original building. The 
Romanesque convex portals and the 
spiral staircases on each side of the 
building had to be removed. Before the 
renovation, the courthouse bricks were 
unpainted. After lh e renovation, 
because modem bricks did not match 
the color or texture of the slave-made 
bricks from 100 years before, the entire 
exterior was painted white to co11er the 
difference. 

The 1954 alterations and additions to 
lhe courthouse were designed by archi-

tect Martin J, Lide of Birmingham. 
C.W. Williams served as general con
tractor. 

As a final note, much of the movie 
adaptation of Carson McCullers' novel, 
The Hearl is a lonely Hunter. was 
filmed in 1968 in Marion. The opening 
scenes show the Perry County Court· 
house and court square. The building is 
one of only a few ante-heliu m court
houses stlll in use in Alabama today. 

The author gratefully acknowledges 
the assistance or Carol Warren Giardina 
in obtaining material for use in this 
article. 

Sources: Perry County Heritage, W. 
Stuart Harris; A Short History of Mari
on, Perry County, Alabama, Its Homes 
and /Is Buildi ngs, W. Stuart Harris; 
Anle-bellum Alabama, Town and Coun
trg, Weymouth T. Jordan; The History 
of Marion , Sketches af life in Perry 
County, Alabama, S.A. Townes. • 
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A Practitioner's 
Guide to a 
New Arrival 

By Belinda L. Kimble 

lnbodudlon 

m
- ome years ago, two 
, women, in separate cases, 

I
. l!r... filed medical negligence 
li._ V~ actions due to their physi-
~ · · cians' gross misinterpreta-

tions of abdominal ultrasound 
examinations. Both women's misdiag
nosed conditions were serious and long 
term, life altering, financially draining, dis
possessing of the women's privacy and dig
nity, bringing physical and emotional pain 
far beyond that which the healthy could 
imagine. Relatively uncomplicated surgical 
procedures would have spared both 
women their ordeals had the diagnoses 
been prompt and accurate. One woman 
recovered on her medical negligence claim 
for failure lo detect cancer while it was cur
able, The 0U1er 111oman's claim for failure 
to detect catastrophic fetal defects while it 
was possible to terminate the pregnancy 
was dismissed by the court. Such a claim 
was not recognized in 1967 by the New Jer
sey Supreme Court in the politically sensi
tive climate surrounding obstetrical care. 
the severely disabled, and abortion. lt was 
likewise not recognized and was dismissed 
by an Alabama trial court in 1992. 

Much has changed since the New 
Jersey Supreme Court issued the counlry's 
first opinion regarding wrongful birth and 
denied lhe cause of action in 1967, as evi
denced by the New Jersey Supreme Court's 
reversal and recognition of the wrongful 
birth claim in 1979. Berman v. Allon, 80 
NJ. 421, 404 A.2d 8 (1979). The Supreme 
Court has guaranteed the constitutional 
right to decide whether to terminate a 
pregnancy in the first two tr imesters, 
notwithstanding most stale action. Roe v. 
Wade, 410 U.S. 113, 93 S. Ct 705, 35 L. Ed. 
2d 147 (1973). Medical advances in genetic 
prognostication and in the detection of 
genetic and congenital abnormalities have 
provided parents new opportunities to 
decide whether to avoid pregnancy or to 
terminate a pregnancy rather than conceiv-
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ing or bearing a seriously defective child. 
The development of new lifesaving treat
ments of fetal anomalies both in utero and 
immediately after birth makes early prena· 
tal detection of anomalies essential. This is 
especially important for those expectant 
parents for whom tenninatioo <J the png. 
nancy is not an (lpbOll. In fud, det£dlon <J 
many anomalies through blood tests and 
ulll'asound has become the obstetrical stan
dard of care. With the advent of new choices 
attending pregnancy has come Increased 
Judicial receptivity of actions over interfer
ence with these choices. Almost half of the 
states' highest courts have considered 
:ictioos for wrongful birth. and all but !WO 
states ha\-e recogoiud such actions. 

In Keel I!. Banach, - So. 2d - (Ala. 
July 16, 1993). the Alabama Supreme Court 
faced the issue and joined the vast majority 
of states in recognizing a cause of action for 
wrongful birth. The court eschewed political 
pressures, preferring instead to focus on 
logic and law. Standing alone, the court's 
\\'ell-reasoned opinion m.1y not supply the 
practitlomr enough information to recog. 
nl7.t, prepare and present a claim for wrong. 
ful birth in the future. This article will 
expand on the court's rationale, suggest 
some applications, and raise some issues in 
nood of future resolution. 

Definition 
Wrongful birth is but one of several dis

tinct pregnancy-related causes of action the 
Alabiima Supreme Court has considered. 
Any attempt to define the cause of action 
should begin by defining what it is not. It is 
not an action for wrongful life, wrongful 
pregnancy, or wrongful death of a fetus. 

A. Wrongful life 
A cause of action for ,urongful life arises in 

favor of a special needs child who claims 
damages because he was conceived or was 
not aborted due lo the negligence of the 
physician. The Alabama Supreme Court 
eJq)l'tSSly rejeded this cause of action. siding 
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with the majority of courts considering the 
claim for wrongful life: 

Upon what legal foundation is 
the court to determine that it is 
better not to ti- been born than 
to be born with deformities? • .. 
We decline to pronounce judg
ment in the imponderable area of 
nonexistence. 

Elliott v. Brown. 361 So. 2d 546,548 (Ala. 
1978). 

8. Wrongful pregna,,cg 
A cause oi action for 1crong{ul pregnancy 

is maintained by parents who conceive a 
child following a sterilization procedure. 
where the sterilization procedure was 
intended lo prevent conception, and not 
specifically the conception of an unhealthy 
child. The Alabama S111>reme Court has only 
considered the theory of wrongful pregnan
cy in one case, which involved the birth of a 
hfalthy baby following a 6iiled sterili2.ation 
procedure. Boone v. Mullendore, 416 So. 2d 
718 (Ala. 1982). The CXIUrt found this theory 
suited to a lr.!ditional tort analysi$. unlike a 
cause of action for wrongful life. and allowed 
the recovery of economic and non-economic 
damages attendant to the pregnancy and 
birth of the child. but not lhc costs associat
ed with raising lhe healthy child. Wrongful 
pregnancy may Involve the birth of an 
unhealthy baby, as well as a healthy baby. 

The Alabama Supreme Court was pre
sented a fact situation where a negligent 
sterilization resullal in the ~ and 
subsequent birth of an unhealthy child. 
Elliott v. Brown, supra. The sterilization 
procedure itself did not cause the birth 
defects and was not performed to prevent 
the conception o/ a defective child. The 
court did not give a name to the parents' 
cause of action, and it was not discussed in 
the opinion. Under the Keel definition, the 
Elliott facts do not constitute a claim for 
wrongful birth. but are inst?ad a claim for 

MARC~! 1994 / 85 



wrongful pregnancy resulting in the birth of 
an Wlhealthy child Where a sterili7.ation was 
performed to pre--ent the readily foreseeable 
oonception of a defecti11e child, and a defec
tiYe child is conceilled, it is clearly a cause of 
action for wrongful birth under Keel. Howev· 
er, where the sterilization was perfonned 
without specific intent to avoid conceiving a 
defective fetus, but rather to prevent the oon
ception of any child, it falls outside the 
wrongful birth definition, and is instead a 
cause of action for wrongful pregnancy. 

C. Wrongful death of a fetus 
When the Alabama Supreme Court was 

faced with the issue of whether a therapeu
tic abortion of an apparenUy healthy 13-
week fetus that was misdiagnosed by the 
physician as doomed to inevitable miscar
riage, constituted a claim for wrongful 
death, the court ruled that the Wrongful 
Death Act does not provide a cause of action 
for the death of a nonviable fetus. See Lollar 
11. Tankersley, __ So. 2d _ (Ala. Jan. 
29, 1993), and Cenlry 11. Gilmore,_ So. 
2d __ (Ala. Jan. 29, 1993). However, a 
cause of action for wrongful death will lie if 

death occurs before birth but after the fetus 
attains viability, regardless of whether the 
injury occurs before or after viability. See 
Husky u. Smith, 289 Ala. 52,265 So. 2d 596 
(1972): Wolfe 11. Isbell, 291 Ala. 327, 280 So. 
2d 758 (1973): Eich v. Tou;n of Gulf Shores, 
293 Ala. 93, 300 So. 2d 354 (1974). It is sig
nificant to note that when the fetus is non
viable, in a wrongful death oontext and in a 
wrongful birth context, the focus of the 
hann caused by the medical negligence is 
on the parents, and not on the fetus. 

D. Wrongful blrlh 
In the Keef opinion, the Alabama 

Supreme Court describes an action for 
wrongful birth as: 

A claim for relief by parents 
who allege they would have a"oid· 
ed oonception or would have ter
minated a pregnancy but for the 
negligence of those charged with 
prenatal testing, genetic prognos
ticating, or counseling parents as 
to the likelihood of giving birth to 
a physically or mentally impaired 
child. The underlying premise is 
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that prudent medical care would 
have detected the risk of a congen· 
ital or hereditary genetic disorder 
eitl1er before oonception or during 
pregnancy. The parents allege that 
as a proximate result of this negli
gently performed or omitted 
genetic counseling or prenatal 
testing, they were foreclosed from 
making an informed decision 
whether to conceive a potentially 
handicapped child, or, in the event 
of a pregnancy, to terminate it. 

Keel v. &mach, slip op. at 4-5. 

According to t he court, a plaintiff 
must prove that but for the negligence 
of the defendant, lhe pregnancy would 
have been avoided, or the fetus would 
have been aborted. 

Wrol\gful birth is first and foremost a 
claim for medical negligence, utilizing the 
basic tort principles of duty, breach of 
duty, proximate cause and injury. The 
claim always involves a defective fetus. 
Without question, the fetal defects are not 
caused by any act or omission of the 
defendant. The plaintiffs are always one or 
both parents. The defendants are always 
hea.lth care providers. This claim primari· 
ly deals with people who have a strong 
desire to have a healthy chi ld, as evi
denced by the desire to avoid the concep
tion of the defective child or the desire to 
terminate the pregnancy upon the discov
ery of significant fetal defects. In every 
case essential information about the fetal 
condition is either given to the parents 
incorrectly or is omi tted altogeth er 
through negligence. The causation flow
ing from the misinformation is always 
either the conception itself or the inability 
to tem1inate the pregnancy because of the 
advanced gestation of the fetus. Injury 
occurs from the establishment of causa
tion and continues until the demise of the 
fetus or child. 

"Wrongful birth" is a misleading and 
unfortunate term. A more apt title would be 
'\vrongful information." The wrongful con
duct is not the birth of the child. After all, 
the parents anticipated a birth prior to con
ception or upon discovery of the pregnancy. 
The focus of the wrong is on the infonna
tion provided or omitted, and not on the 
actual birth, as the misnomer suggests. 
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E. Other throrin 
The AL1b.lma Supreme Court has drawn 

narrow confines (or an action for wrongful 
birth. There are at least two potential causes 
of action, and probably others that fall just 
outside the strict wrongful birth definition, 
and which are nameless, or misnamed as a 
cause of action for wrongful birth. 

One scenario is where the parents claim 
that due to the incorrect pre-or post -am
ception treatment or information by the 
defendant, they were injured when they loot 
the choice of whether to conceive or 
whether to terminate the pregnancy. For 
example, in Shelton v. Si. Anthony's Mediml 
Omler, 181 S.W.2d 48 (Mo. 19&9), a state 
statute prohibited an action for wrongful 
birth where the plaintiff claimed to ha\-e 
been precluded from lerminating the preg. 
nanc:y due to inaocurate or omitted informa
tion. The M~ri Supreme Court held that 
the Sheltons's complaint successfully cir
cumnavigated the statute by pleading that 
they had been deprived of the choice of 
whether to terminate u,e pregnancy. In this 
scenario, the parents are unable to say what 
choice they \\'OUld have made. They only 
claim that they were deprived o( the oppor
tunity lo choo.le among the available alter· 
natives. Damages in such a case would 
probiibly be restricted to emotional distress 
and mental anguish. 

Another scmario invol\~ allegations that 
due to the defendant's post~ouception fail
ure to diagnose fetal defects, the parents did 
nol seek an available medical treatrnent in 
utero that would have corrected or mini
mized their child's defects, or the birthing 
facility was not prepared with advanced 
neonatal care that would have corrected or 
minimized the infant's condition or even 
saved his life. Such a cause of action is akin 
to that of a viable and otherwise healthy 
fetus or infant that is morbidly or mortally 
injured in utero or al birth due to the con-
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duct cl lhe physician. This cause cl actioo is 
a traditional medical negligence action, and 
Qtl be maintained by lhe parents on behalf 
cl the child along.side an adion ~r wrongful 
birth by the parents. 

Element, of Adloo 
A.Duly 

The duty owed lo the parents by the 
healU, care provider is set forth in Section 6-
5-542, the Medical Liability Act of 1987, 
Dxk of Naboma, § 6-5-542: "The standard 
of care is th.1t lewl of such 1™Qflable care, 
skill and diligence as other similarly situated 
health care providers in the same general 
line ci practict, ordinarily tia.-e and ~ 
in like cases.· 

8. Bmldr of Duly 
Section 6-5-542 sets forth the definition of 

the breach of the standard of <2re: "A breach 
of the standard of care is the failure by a 
health care provider lo comply with the 
standard of care, which failure proximately 
causes personal injury or wrongful death." 
The /(eel decision im'<llved the alleged fail
ure by the physician to properly interpret 
ultrasound images and perform prenatal 
tests that would II.we m"ealed sa-ere multi
ple congenital 5Pinal cord abnonnalities in 
the fetus. which, if known to the parents, 

would II.we prompted the exenise o( their 
constitutional right to termina.te the preg
nancy. Thett are many different situations 
where a defendant fails to exercise reason
able care, skill and dillgern before concei>
lion and after conception. Examples of 
situations occurring before conception: 
physician advised parents that their first 
child's condition, Lebe.r's Congenit;,J Amau
rosis, a hereditary form or blindness, was not 
hereditary (Colorado); physician's negligent 
genetic counseling Induced parents to con
ceive and to give birth to a second child 
severely afflicted with anhidrotic ectodermal 
dysplasia (Massil.chusetts); bboratory negli
gently mislabekd father's blood, resulting in 
improper genetic coonseling and the birth 
al a child \\ilh Tay-Sachs Dista<ie (Illinois); 
failed ,-asectomy resulted in a third child 
\\ith hereditary neurofibromalo.sis (Pennsyl
vania). Examples o( breaches occurring after 
conception; physician failed to disclose that 
antioon\/Ulsanl medication gi\,en to mother 
carried high risk of birth defects (Washing. 
ton); failure to warn of increased risk of 
Down's Syndrome in women over thirty-five 
(New York); fnllure to advise o( availability o( 

amniocentesis (New Jersey) and failure to 
timely repart its results {Delaware); failure 
to diagoo;e Rubella in mother, resulting in 
Rubella Syndrome child (Idaho). and failure 
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to advise of the consequences of Rubella in 
pregnant mother (Texas). 

C. Proxitnml! cause 
The Alabama Supreme Court agrees with 

other courts that the plaintiff must pl'O\le a 
causal connection between the defendant's 
negligence and the conception (in the case 
of pre-conception negligence) or birth of 
the defective child (in the case of poot-con
ception negligence). ln order to establish 
causation, it is necessary for the plaintiff to 
show that. had the defendant not been neg
ligent, the plaintiff would have been aware 
of the possibility that the child would be 
seriously defective, and either the child 
would not ha,se been conceived or the preg
nancy could have and would have been 
legally terminated. Therefore, where the 
defendant is made aware of the defendant's 
negligence before conception or in time to 
leg;illy terminate the pregnancy, there is no 
causal connection to support a cause of 
action for wrongful birth. Ukewise, concep
tion or the passage of the date by which to 
legally terminate the pregnancy must occur 
in order to establish causation. 

Courts initially resisted recognizing a 
cause of action for wrongful birth because 
the physician could not have prevented the 
harm to the child. IL is now generally under
stood that the nature of the tort of wrongful 
birth has nothing to do with whether a 
defendant caused the injury or harm to the 
child, but, rather. with whether the defen
dant's negligence was the proximate cause 
of the parents' losing the option of avoiding 
conception or, in the case of pregnancy, of 
making an informed and meaningful deci
sion either to tenninate the pregnancy or to 
give birth to a potentially defective child. 

D. Damage 
The Alabama Supreme Court points out 

in Kool that the basic rule of tort compen
sation is that the plaintiff should be put in 
the position that he would have been in 
absent the defendant's negligence. Alaba
ma has followed this rule in other medical 
negligence actions. However, like any 
action involving personal injury, returning 
the plaintiff to his previous position is 
impossible, and a monetary compensation 
is the only remedy available. It is also a 
basic rule of tort compensation that any 
benefit ensuing to the plaintiff should be 
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offset against the damages award. Some 
courts feel that the joys and benefits of 
having any child, even a defective child, 
should offset all damage awards. The 
Alabama Supreme Court disagrees. quot· 
ing a justice of the Georgia Supreme 
Court: 

More importantly, we would 
not even consider the theory that 
the joy of parenthood should offset 
the damages. Would anyone in 
their right mind suggest that 
where a healthy fetus is injured 
during delivery, the joy of parent
hood should offset the dan,ages? 
There is no more joy in an abnor
mal fetus come to full term than a 
normal fetus permanently injured 
at delivery. Both are heartbreaking 
conditions that demand far more 
psychological and financial 
resources than those blessed with 
normal children can imagine. 

Allan/a Obstetrics and Gynecology 
Group v. Abelson, 260 Ga. 711, 398 S.E. 2d 
557,565 (1990) (Smith, J., dissenting). 

To esrablish a prima facie case in an action 
for a wrongful birth, it is necessary for the 
plaintiff to plead and prove actual injury. The 
supreme court recognizes that the birth of a 
seriously deformed child results in injury to 
the child's parents. Ha1,sever, the court fol
lOIYS the trend allowing only the recovery of 
the additional costs of treatment and special 
resources for the child, not the entire coot of 
rearing the child. The extraordinary expens
es the plaintiffs are entitled to recover are 
those incurred because of the chi ld's 
unhealthy condition, including hospital and 
medical costs, medication, and education 
and therapy. 

The court also found damages for emo
tional distress suffered by the parents recov
erable, noting that a jury could conclude 
that the defendants, in failing to inform Mr... 
Keel of the possibility of giving birth to a 
child with se,,,ere multiple congenital abnor
malities, directly deprived her, and deriva· 
tively, her husband, of the option to accept 
or reject a parental relationship with the 
child and thus caused them to experience 
mental and emotional anguish. Emotional 
distress would presumably also attend the 
rearing of the special needs child. 

The court concluded that any medical 
and hospital expenses as a result of a physi
cian's negligence were compensable. This 
likely includes the child's expenses and the 
mother's e.'(J)enses. Physical pain suffered by 
the mother and lo,;s of consortium are also 
compensable. It should be remembered, 
however, that the physician's negligence 
does not result in harm until conception or 
the passage of the last day to legally termi
nate the pregnancy. Damages compensable 
are only those which occur after the esrab
lishment of causation and harm. 

Another basic tort principle, not dis
cussed by the Alabama Supreme Court in 
Keel. but mentioned in other opinions, is 
that the plaintiff should use reasonable 
measures to mitigate his damages. See, for 
example, Boone, supra, at 723. It is the con
sensus that damages in wrongful birth can
not be reasonably mitigated. In an action for 
wrongful birth involving the preconception 
negligence of the defendant, it is not neces
sary to abort the fetus should the defect 
become known before viability in order to 
use reasonable measures to mitigate dan1-
ages. Causation is esrablished in such a case 
at conception, and whether the pregnancy 
is terminated or brought to tern, does not 
interfere with the existence of damages. 
Certainly, termination of the pregnancy will 
extinguish the damages associated with the 
extraordinary costs of raising the defecti\oe 
child. Ha1eever, attendant medical expenses, 
loss of consortium, the mother's physical 
pain and suffering, and the parents' emo
tional distress still exist and remain com
pensable. By the same token, where the 
negligence is post-conception the parents of 
an Impaired child are not required to put 
their child up for adoption in order to miti
gate damages. However, if the parents 
decide to institutionalize or give up for 
adoption their impaired child, a cause of 
action for wrongful birth will still lie. Com
pensable damages still exist and remain 
compensable, minus the extraordinary 
expenses associated with raising the child. 

Statute of Umitations 
In Co/bum U, Wilson, 570 So. 2d 652 (Ala. 

1990), the Alabama Supreme Court had 
before it a wrongful birth cause of action 
involving the negligent performance of a 
sonogram which failed to detect hydro
cephalus and spina bifida in a fetus. The 
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anomalies were detected before birth, but 
not in time to terrnin.1te the pregnancy. The 
trial CXlUtl d~ the suit, ruling that it 
was time-barnd by the statute of limita
tions. The supreme coon assumed. without 
deciding. that the plaintiffs had a legally 
cognii.able cause of action. and agreed with 
the trial court reg..rdin,\I lhe time-bar. 

The relevant facts are as follows: The 
plaintiffs alleged in their complaint that the 
November 1985 sonogram was performed 
negligently; on February 3rd or 4th, 1986, 
they learned o( the presence ol certain 
defects; (allowing t'urlher tests, lhey teamed 
lhe extent o( lhe babys defoos; they WlSUC· 

ce.s.wlly attempted to arrange for a tmni
nation of the pregnancy; they received 
coonscllinlt and lhe baby v.as born March 
31. 1986. Suit was filed in March 1988. The 
plaintiffs argued that the NO\oernber 1985 
negligence preYenltd an early diagnosis of 
the physical defects and denied them of the 
opportunity to tcm1inate the pregnancy. 

The court applied the statute of limita
tions under the Alabama Medical Liability 
Act which requires that a II actions be 
brought ''within two years after lhe act or 
omission or failure giving rise to the claim," 
Ala. Code, 1975, §6-5-182, and also the case 
law stating that I.he statute does not begin to 
run until the act complained of "accrues,• 
that is. when all lhe elements Ii the action 
are present-duty, breach, causation, and 
injury, and an action am be maintained. 
Ramey u. Guyton, 394 So. 2d 2 (Ala. 1980); 
Guthrie v. Biofofedicof Laboratories. Inc. 
442 So. 2d 92 (Ala. 1983). In most cases 
im'Olving medical negligence, the plaintiff is 
injured during the commission of the act or 
omission by the caretaker, and the injury is 
discO\-ered foirly quickly. ll is possible, how
~oer,, (or the injury lo occur at a later date or 
for discovery of the injury to occur after the 
injury occurs. Obviously, causation and 
injury will never occur after discovery 
occurs. Jn Co/bum the court determined 
that the alleged wrongful act occurnd in 
Nowmber 1985. and that "al the la!ESt" the 
cause of action accrued (injury occurred ) oo 
Februa,y 3rd or 4th. 1986, upon the disooY
e:ry that the child \\OOld be born with cer
tain defects. In either case, the supreme 
coort ruled that lhe March I 988 filing, with
in two years of the birth of the child, was 
time-barred. 

In Co/bum the supreme court did not 
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discuss the effect of disoovety of the cause of 
action 00 the Slalutl! o( limitations. Rather, 
il reasoned that if accrual were to have 
oc:curnd upon discoloery, lhe suit was not 
filed v.ithin l\\'O )'WS of the accrual date, 
and was lime-barred. Section 6-5-482 also 
provides that •if the cause of action is not 
discovered and could not reasonably have 
been discovered within [11\'0 years after the 
act or omission], then the action may be 
commenced wilhin six months from the 
date of such discovery," This statute provi
sion foresees lhat discovery can occur some
time after accrual. However. this six-month 
provision v.'Ould rarely be put to use in a 
cause of action for wrongful birth. Disro;ery 
of the pre-or PoSt~ action ocam, 
al the earliest. when the parents learn of the 
fetal defects (unless the parents knew that a 
COl1CWed child would probably be defective, 
as in the case of a fdiled stailization intend
ed to pre"ent the conception of a likely 

defective child, and in such event discoYery 
o( the cause of action may oa:ur ldlen the 
pregnancy is discoYered). In any case, the 
time it takes for the plaintiffs to discover 
that they NM a cause ol action will rarely 
be more than nine months after the act or 
omission. Discovery will occur upon the 
birth of the visibly defective child or soon 
thereafter where testing or the onset of 
symptoms are necessary lo detect the 
abnomiallty. Jn very rare cases will serious 
defects remain undiagnosed for years, 
requiring the practitioner to rely on the 
six-month discovery provision. Two 
>·ears from the accrual of the action is 
the time within which causes of action 
for wrongful birth will normally be 
broU,\lhL 

Al what point are all lhe elements of a 
cause of action for wrongful birth pres
ent? ln the case of pre-conception negli
gence, all elements are present at the time 

CORRECTION 
The January 1994 edition of The Alabama wwuer reported the 

remarks made by Senior Circuit Judge John C. Godbold at an Octo
ber JI, 1993 ceremony at which a portrait of him was presented to 
the United States Court of Appeals, Elewnlh Cin:uil 

Judge Godbold discussed ways in which Alabama has progressed 
since he was appointed to the bench in 1966. Our article erroneous
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"Litigants, civil and criminal, are now having their legal disputes 
decided by juries drawn from the more affluent segments of the 
community." 

Unfortunately, our article omitted part of the sentence of Judge 
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or conception. The defendant has 
breached his duly to the plaintiff, the 
breach has proximately caused the con
ception or a defective fetus. and the con
ception itself is the injury from which 
economic and noneconomic damages 
stem. A cause or action can now be main
tained. The dale or conception could 
never be accurately determined, but it 
should fall within the 38th and 42nd week 
prior to the due date or the baby. 

In the case or post-conception negli
gence, all elements are present arter the 
expiration or the last day on which the 
parents could have legally terminated 
the pregnancy, nnd the cause or action 
for wrongful birth has then accrued At 
that time, the defendant has breached 
his duly to lht plaintiff, the breach has 
caused the plaintiff to miss the opportu
nity lo legally terminate the pregnancy, 
and the missed opportunity itself is the 
injury from which econo mic and 
noneconomic damages stem. Again, 
such a date could never be accurately 
determined, but lt should fall within the 
22nd and the 24th week or pregnancy. 

An acllonable tort can exist before the 
plaintiff 's discovery or the injury. 
Although unusual ln a medical negli
gence action. delayed discovery or the 
injury is the rule in a cause of action for 
wrongful birth. The discovery of the 
defective condition of the fetus comes 
after the injury first occurs, that is, after 
conception or after the last day the 
pregnancy could have been terminated. 
Naturally. the discovery of the defects 
along with discovery that the pregnancy 
can no longer be terminated, brings 
with It more Injuries, emotional distress 
(compensable not because the parents 
are distressed al the news or the condi
tion of their chlld. but because they are 
distressed al the news of having to bear 
this child and becoming parents to this 
child) and possibly increased and spe
cialized medical care needed as the 
pregnancy comes to term. These 
injuries only appear to be the first 
injuries suffered because they are the 
first injuries of which the parents are 
awart. and these are the injuries which 
probably lead to the discovery of the 
physician's negligence and the cause of 
action. In Co/bum the court concluded 
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that the parents knew on February 3 or 
4, 1986 that the baby would be born 
with defects. The brief opinion states 
that •it is at that point that they would 
have been injured and would have 
begun to suffer damage." Co/bum al 
654. Although the words used by the 
court appear to state that the first dam
ages to the plaintiffs occurred upon dis
covery that the baby \\/Ould be born with 
derects. It should be remembered that 
the court was not making a determina
tion of the date or accrual or the plain
tiffs' cause of action, but only stating 
that seen in the light most favorable to 
the plaintiff. the date of the diSCO\-ery or 
the defects is the /oles/ date from which 
the statute of limitations can run, and 
that. therefore. the March 1988 filing 
date was time-barred. 

The Co/bum opinion is not a determi
nation by the Alabama Supreme Court 
of the date from which the two-year 
statute begins to run in a cause of action 
for wrongrul birth. The pract itioner 
should not rely on the current Michie's 
Code annotations or West's headnotes 
which possibly inaccurately reflect the 
court's opinion to determine the statute 
date. Rather. the prudent practitioner 
should calculate the statute or limita
tions using the Alabama Medical Liabili
ty Act's "two years after the act or 
omission." The statute of limitations is 
far too important lo put to the test "the 
latest possible" accrual date of the dis
covery of the defects, or even the sug. 
gcslion herein lhal Lhe accrual of the 
cause or action occurs upon conception 
for pre-concepLion negligence and upon 
the pass.ige or the last day to legally ter
minate Lhe pregnancy in the case of 
post-conception negligence. 

Although the Co/bum decision was an 
unfortunate result for the plaintiffs, the 
decision is important because it focuses 
the cause or action on the parents. and 
not the child, and it recognizes that 
"wrongful birth" is a misnomer in that 
the birth of the child is neither the 
wrongful act nor the injury caused to 
the parents. and certainly is not the dale 
of the accrual or the cause of action. 

Consistent with Co/bum is the court's 
decision in Jones u. McDonald, __ 
So.2d _ (Ala.December 17. 1993). 

wherein the court states that under the 
Alabama Medical Liability Act an action 
must be filed within two years of the ad 
or omission. and furthermore, that the 
Act does not ha,•e a tolling provision 
which applies the continuing treatment 
rule. The negligent acts or omissions 
from which arise a cause of action for 
wrongful birU, are not a part or the con
tinuing pre-conception or prenatal care 
by the physician. Speciric tests at specif
ic points in time are done before con· 
ception or early in the pregnancy by 
obstetricians for the purpose of assess
ing genetic capability or fetal well-being. 
On the advice or a reliable expert. the 
practitioner should make a conservative 
determination or the date on which the 
negligent acts or omissions occurred. 

Conclusion 
The cause of action for wrongful birth 

has withstood much criticism from its 
opponents. Opponents have charged 
that such a cause of act ion would 
increase abortions, Increase the cost or 
prenatal care as the result of more pre
natal testing. and lead to a reduction or 
obstelriciruu practicing in the state. The 
Alabama Supreme Court has dealt 
squarely with such criticism, and 
approached the cause or action with 
intellectual honesty, not politics. As 
long as the laws of the land allow and 
protect the right to terminate a preg
nancy, interference with the right will 
be cognizable at law. Opponents have 
also charged that parents cannot be 
damaged by the defendant's breach 
because the birth of any and all human 
life is a joyrul and enriching event. The 
court has faced such charges and simply 
disagreed. The suggestion that bearing 
and raising a severely handicapped child 
brings with it no extraordinary sorrow. 
pain or dep=ion could not come from 
those brave parents who 11\-e, pray and 
weep with their unhealthy child. Now 
those Alabama parents who are the vic
tims of medical negligence can have 
their claims adjudicated by a jury of 
their peers. Perhaps the jurors' box will 
deflect the political winds surrounding 
obstetrical care, the severely disabled, 
and abortion as well as did the justices' 
bench. • 
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ALABAMA STATE BAR SECTION 
MEMBERSHIP APPLICATION 

To join ooe or more sections, complele 1his form and auach separate checks 

payable to e.ach section you wish to join. 

NAME----------- -------------------- ------

FIRM OR AGENCY --------------------------------

OFFICE ADDRESS--------------------------------

OFFICE LOCATION- ------------------------------

OFFICE TELEPHONE NUMBER _____________________________ _ 

SECTION ANNUAL DUES 

___ ADMINISTRATIVE LAW ...................................................................................................................................... $20 

___ BANKRUPTCY AND COMMERCIAL LAW .......................................................................................................... $20 

--- BUSINESS TORTS AND ANTITRUST LAW .......................................................................................................... $15 

--- COMMUNICATIONS LAW ................................................................................................................................. $15 

___ CORPORATE COUNSEL ..................................................................................................................................... $30 

___ CORPORATION, BANKING AND BUSINESS LAW ............................................................................................. S10 

___ CRIMINAL LAW .................................................................................................................................................. $10 

--- ENVIRONMENTAL LAW ..................................................................................................................................... $20 

___ FAMILY LAW ....................................................................................................................................................... $30 

--- HEALTH LAW ..................................................................................................................................................... $15 

___ LABOR AND EMPLOYMENT LAWS 10 IF PRACTICING LESS THAN 5 YEARS, $30 IF PRACTICING SO R MORE YEARS 

___ LITIGATION ........................................................................................................................................................ $15 

--- OIL, GAS AND MINERAL LAW ........................................................................................................................... $15 

--- REAL PROPERTY, PROBATE AND TRUST LAW .................................................................................................. $10 

___ TAXATION .......................................................................................................................................................... $15 

___ WORKER'S COMPENSATION LAW .................................................................................................................... $20 

YOUNG LAWYERS' ................................................................................................................................................ 0 

TOTAL 

REMEMBER: ATTACH A SEPARATE CHECK FOR EACH SECTION . 

MAIL TO: SECTIONS, ALABAMA STATE BAR, P.O. BOX 67 1, MONTGOMERY, AL 36101 
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KIDS' CHANCE GOLF TOURNAMENT PLANNED 

Chance 
Scholarship Fund 

wfll be held on Monday, May 
16 al Cherokee Ridge Coun
try Club near Huntsville_ The 
loumamenl is being orga
nized by the Alabama Selr 

l«lly) .Ac< 
Aetna Uft Gt Casualty 
~ l'o,,tr l'oundotlon 
Alabam3 Rdiablllt>tlon 
M•r,agemcn~ Inc. 

Alobam.a Stl r lnsuren As<odation 
C.therint Albl<Z Charilllble TMI 
Etlvr.>rd S. Allen 
M)'Tllfl K. Alltmt,ln 
Amtrian Min .. lNuMCt Co. 
MOn)fflOU> 
/. Ktmt.rio 
S.Allcn
~Allcn- . lr. 
Bolch" Birqpwn 
e-,1......,.,.croup 
Swon s. e.-,o 
Birminllh&m St1d Co!por>lion 
Robtrt Black 
Swon R. Black 
All<n Blevln< 
Blue Cross and fl hit Sl1ield 
o(Alnbnmil 

Ronald 0o1 .. 
1':lul Bolus 
Rebeca W. llowl" 
N. T,6Q>Wtll 
Alton B. Brown. Jr. 
Brown. Huclgcn, 
Bruno'1,lnc. 
l'bry E. 8urcNidd 
llonld ,. Bumicl< 
Rtnt>P. ltffflorfl'. Bums 
BtJrr & Forman 

Cortblc " Asladal .. 
c.m.s, Wamdq,, 
Wald Gt liymon 

John 0. Corney, Ill 
Kimb<J1)1 l·t. Corney 
C,!Jltnt"1' l«hal>llitatlon 
CoNult,nts 

Ch.,rl<S F. C.rr 
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Insurers Association (ASIA). 
The a>st to enter a four-per
son team is $400. Alterna
tively, any Individual or 
group can sponsor a hole and 
have lhe right to enter a 
four-person team for $500. 
Anyone wishing to play in 
the tournament or sponsor a 
hole may contact Tracy 
Daniel al state bar headquar
ters for further information. 

Kids' Chance was esrab
lis~ in December 1992 by 
the Workers' Coml)(nsation 

M)1rlae A. Corr 
C.S.~~ln<. 
P<ttCobb 
RandyCobum 
Ricmrd C.,ku 
John I. Coltman, Jr. 
/oho/, Coleman, Ill 
Cttgory C..I Cook 
Coq,u, Mltch. er.wfonl, 
KU)icaxbll Gt \\'h>llty 

William T. Cq,lin. If . 
Ccmwxz E. Col 
Wi1un C. Cullen 
Tr.Icy A Oonid 
Rd>at P. Dmnillan 
C. Rid< OiCiorglo 
Drummond Can,p,ny. Inc. 
Duhe Gt Bamanl 
Roy H. E&,gi< 
£a,lem Health System. Inc. 
Su,a,, Edmond> 
Mlchael L Edwardo 
Eng<I, W.ush & Zoti11by 
Ril> D. Erazmus 
Flo)'CI. Kcenu, Cwlrmno & 
Robtrts 

A Key fo,ttr, /r. 
Patricio fnlcy 
Bnio.C. Comu. Ir. 
Cay&Ti)b 
Cenml
Rd,at L Cana: 
Craig w. Coobby 
Jomes C. Clll)', W 
lmnieW.O..........t 
B<rtM. Cuy 
Hanlin & Ar.soda!,. 
Mr. Gt Mrs. Willwn HArdwlck 
Dr. 6l Mrs. William ltlrdwldc, Ir. 
Hanis. Ev;w, Berg. 
Morrit&Rogm 

l-layne$ & Hay""' 

Section of the Alabama State 
Bar through the leadership of 
Charles F. Carr lo provide 
scholarships to children who 
had a parent killed or perma
nently and totally disabled in 
an on-the-job accident. '!'he 
first three scholarships were 
awarded at the 1993 annual 
meeting of the Alabama State 
Bar. Over $56 ,000 in dona
tions ha\--e been received from 
la~ businesses, and med
ical and rehabilitation profes
sionals since the fund was 

HEALlllSOIJlli 
Willi.un K. Higgins, Ir. 
Hi,,.., Ridolphi & 
Associates. Inc. 

J, Mark Hughes 
Patrick P. Hugh,. 
mtn>corp 
Jaclacn. l'li)io< & Martino 
Joma. Lowe Gt Mobley 
Rand>II B. Jomes 
run ll'ihtr Raouras. Inc. 
Or. Mory Houst """" 
Roecr w. Kirby 
L,l,or & Emi>lo!ma• 
l.owSedion 

OonaldW.~ 
Pamda w. L.,yton 
Paillt H. Gt Rob<tl W. Ltt 
Ltt. SUIJMn & Mathis 
Leelesley 
Li\i~on, Porter Gt Pllulk 
Jnrnes S. Lloyd 
Thom.,s C. Logan 
Maureen L>M 
Henry Mauldin 
M3yNrd. Coq,u Gt Cale 
Weymor, W. McCranie. /r. 
Fm!Mdluli 
M<:Et.y Gt Fon! 
Milll:r, Hamilton. Snidtr Gt Odom 
Mal!«,, Allen Gt \\'illlam, 

C<>rpor,tion 
Tuncdl)IA.Mancmt 

Morril,. li>)n,s, ~" 
Horn,t,,J 

ll'illlam D. Om 
C. ll3vid Odem 
Donni< R. Padgett 
Fluker & Lundy 
Lenora W. Patt 
CoryP,ars 
Ptd<-GIMgow Ag,:ncy. Inc. 

eslablished. A list of contribu
tors follows that reflects how 
all invol\'ed in workers' com
pensation issues have sup
ported the program. 

Kids' Chance is adminis
tered by the Alabama Law 
Foundation. 1r you would 
like to contri bute to the 
scholarship fund, please mail 
your contribution to: Kids' 
Chance Scholarship F'und, 
Alabama Law Foundation, 
P.O. Box 671, Montgomery, 
AL 36101. • 

l'hy,ial Rdiabililalion lnstitutt 

Al Medical Center East 
John F. Porter 
R.,nkln 
Rthnbllitation Gt employment 
lnstilule ol Alabama 

Rhr.'l, Bo),! & Rhea 
Rillllltr MSO<latts 
Rl\u & Pd.cnon 
~&Ntbon 
Rlw<U Co,poruion 
,.,_H.S.....,.Jr . 
SC1 S)$lan,,, Inc. 
~ Jomesol Al>l,,mo, Inc. 
S.--itr, Fo.il«s & Brill 
Sl,afin8. Browning & y OIi< 
-0.Simon 
Thomu H. Siniard 
Eugene P. Stutu 
Rogtr c. Suttle 
S)'<lmt<lic. lnc. 
t.con•rd C. Tillman 
Allee Turner 
usx 
Vblley I nsu"'""' PloMing. Inc. 
Wainwright & Pq,e 
Will~ /ordnn, Rattliff. 
B)<n&Brnlt 

RodneyLWntd 
WiJli,m J. Ward 
ll'MJcn. Cammans & r ... 
\\'tile& Eley 
John F, \\'hltmr 
ll'dlis Com)on Co<pcntion 

dBi~ 
H. ll 'allau ll'ilJouit,l,i, 
Wolfe.lones&Boswtll 
Wio.,,. Wolfe 
/amoJmy Wood 
0.vid Scott Wright 
Hubert H. WriJlht 
Young l.llW)'el'$' Section 
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I OPPORTUNITIES 
The following programs have been approved by the Alabama Mandato,y Continuing legal Education Commission 

for CLE credit. For information regarding other available approved programs, contact the MCLE Commission office 
at (205) 269-1515 or 1-800-354-6154, and a complete CLE calendar will be mailed to you. 

MARCH 

1 Tuesday 

KEYS TO SUCCESS IN A REAL 
ESTATE TRANSACTION 

Birmingham 
National Business Institute 
Credits: 6.0 Cost: $138 
(715) 835-8525 

3 Thursday 

COMMEllCIAL REAL 
ESTATE ISSUES IN THE 1990s 

Birmingham 
Lorman Business Center 
Credits: 5.5 Cost: $135 
(715) 833-3940 

CORRECTION! 
In the 1992-93 Bar 

Directory, on page 130, 

the telephone number 

for the Mont gome ry 

County District Attor

ney's office is listed as 

834-1850. The correct 

number is 832-2550. 

Please make note of 

this in your directory. 
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11 Friday 

BANKING LAW 
Birmingham, Wynfrey Hotel 
Alabama Bar Institute for CLE 
Credits: 6.0 
(800) 627-6514 

11 -12 

BRIDGE THE CAP 
Tuscaloosa, Law Center 
Alabama Bar Institute for CLE 
Credits: 12.0 
(800) 627-6514 

15 Tuesday 

ALABAMA APPEL LA TE PRACTICE 
Birmingham 
Lorman Business Center 
Credits: 6.0 Cost: $135 
(715) 833-3940 

TRYING Tl-lE AUTOMOBILE 
CASE IN ALABAMA 

Montgomery, 
Covemor's House Hotel 

National Business Institute 
Credits: 6.0 Cost: $138 
(715) 835-8525 

16 Wednesday 

PUNDAMENTALS OF BANKRUPTCY 
LAW & PROCEDURE 

Birmingham 
National Business Institute 
Credits: 6.0 Cost: $138 
(715) 835-8525 

18 Friday 

EMPLOYMENT LAW 
Birmingham, Civic Center 
Alabama Bar Institute for CLE 
Credits: 6.0 
(800) 627-6514 

25 Fr iday 

INSURANCE U\W: BAD FAITH 
CLAIMS 

Birmingham 
Lorman Business Center 
Credits: 3.8 Cost: $135 
(715) 833-3940 

29 Tuesday 

TRYING THE AUTOMOBILE 
INJURY CASE IN ALABAMA 

Mobile, Ramada Resort 
National Business Institute 
Credits: 6.0 Cost: $138 
(715) 835-8525 

APRIL 

7-8 

DNA FINGERPRINTS 
IN FORENSIC ANALYSIS 

Huntsville 
University of Alabama at Huntsville 
Credits: 15.0 Cost: $625 
(205) 895-6372 

8 Friday 

f'UNDAMENTALS OF ADVOCACY 
Birmingham, Wynfrey Hotel 
Alabama Bar Institute for CLE 
Credits: 6.0 
(800) 627-6514 
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13 Wednesday 

WORKERS COMPENSATION 
f'OR SELF-INSURERS 

Birmingham 
Lorman Business Center 
Credits: 6.0 Cost: $125 
(715) 833-3940 

14 Thursday 

ALABAMA LABOR AND 
t:MPLOYMENT LAW 

Birmingham 
National Business Institute 
Credits: 6.0 Cost: $138 
(715) 835-8525 

15 Friday 

ALABAMA LABOR AND 
EMPLOYMENT LAW 

Huntsville 
National Business Institute 
Credits: 6.0 Cost: $138 
(715) 835-8525 

19 Tuesday 

ALABAMA LABOR AND 
EMPLOYMENT L.\W 

Mobile 
National Business Institute 
Credits: 6.0 Cost: $138 
(715) 835-8525 

20 Wednesday 
ALABAMA LABOR AND 

EMPLOYMENT LAW 
Montgomery 
National Business Institute 
Credits: 6.0 Cost: $138 
(715) 835-8525 

21-23 

SOUTHEASTERN CORPORATE 
LAW INSTITUTE 

Point Clear, Grand Hotel 
Alabama Bar Institute for CLE 
Credits: 12.0 
(800) 627-6514 
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29 Friday 

LIMITED LIABILITY COMPANIES 
Birmingham, Carraway 

Conference Center 
Alabama Bar Institute for CLE 
Credits: 6.0 
(800) 627-6514 

5-6 

REPRESENTING CITY 
AND COUNTY GOVERNMENTS 

Orange Beach, Perdido Beach Resort 
Alabama Bar Institute for CLE 
Credits: 6.0 
(800) 627-6514 

6 Friday 

LEGAL WRITING 
Birmingham, Civic Center 
Alabama Bar Institute for CLE 
Credits: 8.5 
(800) 627-6514 

13 ·14 

ENVIRONMENTAL LAW 
Gulf Shores. Gulf State Park 
Alabama Bar Institute ror CLE 
Credits: 6.0 
(800) 627-6514 

15 -16 

ANNUAL LEGAL SEMINAR 
Birmingham, Sheraton Civic Center 
Alabama Association of Housing 

and Redevelopment Authorities 
Credits: 7.0 
(205) 263-0003 

16 -18 

EN\llRONMENTAL LAWS 
AND REGULATIONS 

Huntsville 
University or Alabama at Huntsville 
Credits: 22.0 Cost: $845 
(205) 895-6372 

20 -22 

YOUNG LAWYERS' ANNUAL 
SEMINAR ON THE GULi' 

Destin, Sandestin Resort 
Alabama State Bar Young 

Lawyers' Section 
(205) 263-6621 

Please note: 

The publication 

date of the 

bar directories 

has been 

changed from 

December 1993 

to June 1994. 
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WRONGFUL SUPERVISION: 

New Attention on an Old Tort 
By J. Mark llart 

C 
lnbodudion 
ompared with other torts, negligent or wan· 
ton supervision has received sparse attention. 
Yel recenUy this "'quiet" tort has been cata• 
pulled to prominence by the $26,000,000 
Jury verdict in Norlhweslem Mutual life Ins. 
Co. v. Sheridan, !Ms. 19111 lO, October 29, 
19931, _ So. 2d _ (Ala. 1993) and the 

Sl.000.000 Jury verdict in Big B, Inc. v. Collingham, [Ms. 
1920746, Sept. 10. 19931, _ So. 2d _ (Ala. 1993). 

While authority for the tort has existed in Alabama at least 
since 1910.' its existence has been questioned at times. and 
the tort has lain essenlially dormant until the 1990s. The 
tort's origin lies in the common law rule o( liability of the 
master for incompetency of his servanL See Sloss-Sheflield 
Steel & Iron Co. v. Bibb, 164 Ala. 62, 51 So. 345 (1910). Subse
quent Alabama cases thus turned primarily on the question of 
the competency, vel non, of the employee.' See e.g., Lane v. 
Central Bank of Alabama, 425 So. 2d 1098, 1100 (Ala. 
l983)(rejectlng liability of employer for negligent supervision 
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where plaintiff "has not established that the damage occurred 
because of any incompetency" or the employee). 

Actually the tort is a series of related claims, which for con
venience may be grouped into a tort of ''wrongful supervi· 
sion." The causes of action within the tort include negligent 
or wanton (i) hiring, (ii) supervision (including training and 
monitoring), and (iii) retention in employment. 

While at first blush a fairly straightforward inquiry, the tort's 
recent and surprising p0tency merits c:.ireful consideration. Sever· 
al threshold questions are apparent Must the plaintiff prove actual 
incompetence of the emplO)'ee or may OYre unskillfulness or inex
perience suffice? Is the tort premi5ed upon respondeat superior or 
is it an independent wrong by the empio)'er? Can the employer be 
liable when the employee was not acting within the line and scope 
of the employment} Can the emplO)ser be liable for its independent 
wrongful conduct if the emplo),ee is exonerated? Can the employer 
be liable in a differing amount than the cmpl())'ee? 

In examining the questions emerging in the developing tort, 
it is useful to group the cas« in categories or (i) wrongful hir
ing and retention. and (ii) wrongrul supervision. 
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Wrongful hiring a11d ntention 
Alab.una law has long reaignized that '\Yhere skill and capacity m 

required lo acaimplish an undertaking. it is negligence on the pane( 
the ~er not to ~ persons having such qualifications, and lhal. 
such negligence \\ill render him liable for injuries to third persons 
ocxasioned thertb)'." SJoss.ShdlieJ.d. 51 So-2d at 347. ~ principle 
has ~,, to include not only skill and capacity, but the temperament 
or qualities ol the person employed; an empkr,,!r has a du(),> to a-.Qd 

hiring an employee who is "unworthy, by habits, temperamcnL or 
nature, to de.'11 with the pellO!lS invitro to the premises by the employ
er." Brown v. Vanity Fair Mills, Inc, 291 Ala. 80, m So. 2d 893, 815 
(1973);.\:L'rlalso 53 Am. Jur. 2dMaster&Servant, § 422 (1970) ("IAJn 
emplO')'(!r may be liable to a third person for the employer's negligence 
in hiring or retaining a seivant who is inoompetent or unfit').> 

Thus, an aclion for wrongful hiring requires a showing of 
incompetency, which in this context means •unfit, considering 
the nature of the employment and the risk he posed to those with 
whom he would foreseeabty associate; and includes unfitness in 
ability. temperament or character. Valdez v. Womer, 742 P .2d 
517,519 (N.M. App. 1987)(bar liable for hiring emp~'te with his
tory ol' violent conduct): see also Sheridan, (Ms. 1911110), _ 
So. 2d _ (insurer liable for hiring agent with extensive hi~tory 
of fraudulent conduct); 1/nderwriters Ins. Co. u. Purdie, 145 Cal. 
App. 3d 57. 193 Cal. Rptr. 248. 255 (1983)(store was liable for hir
ing clerk with violent tendencies): Cramer u. Housing Opportuni
ties Comm'n, 501 A.2d 35, 40 (Md. 1983)(commission could be 
liable for inspector with prior history of rape); Scott u. Blanche/ 
High School, 747 P.2d 1124, 1128 (Wash. App. 1987)(no liability 
for wrongful hiring where nothing in teacher's bacllground exist
ed to indicate he would have se.xual relationship with student). 

Centrally, the wrongful conduct of the agent must be committed 
within the line and scope of his emplc,yment See Carda u. Duffy, 
492 So. 2d 435, 440 (Fla. App. 1986)(no liability ror aMault where 
oommitti!d outside line and scope); Scutt o. Blanchel, 747 P.2d 1124 
(no liability because sexual relaliornhip between reacher and student 
occumd after school hours and off school premises). The line and 
scope requirement m.1kes sense. If the gravamen o( the COl'lljllaint is 
wrongfully employing a person, then ordinarily liability should only 
attach for acts committed in furthering the employment. Indeed, 
Alabama follows this rule.~ e.g. Brown u. Vanity Fair Mills, Inc., 
29.1 Ala. 80, 277 So. 2d 893, 895 (1973)("While ... an employer ... 
must use due care to avoid the selection or retention of an employee 
whom he knows or should know is a person unworthy, by habits, 
tempe.rarnenl .. or nature, to deal with the persons invited to the 
premises by the employer ... jtJhe complaint does not allege that the 
servant was acting within the line and scope of his employment at 
the time of the assault nor tha.t the servant was in anyway furthe.ring 
the master's business at the time and placeol'theassault.'). 
Thus, as a general rule, the elemen15 of a wrongful hiring or 
retention claim can be stated as follows: 

I.An incompetent emplO)'ee; 

2. Who commits a wrongful act in the line and scope of 
his employment: 

3. Where the employer had a duty to investigate the employee 
before hiring him (or failed to discharge the employee 
upon actual or constructive notice of his incompetency); 
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4. Which duty the employer breached, i.e., (a) the employer 
failed to investigate appropriately (or to monitor), (b) an 
appropriate investigation (or monitor) would have 
revealed the unsuitability for the particular work or 
employment in general, and (c) hiring the emp~-ee was 
unreasonable in light of the information the employer 
knew or should ha\-e known; see Carcia, 492 So. 2d al 440; 

5. Proximately causing; 

6.Actual damage to the plnintiff. 

lfro11gful supervision 
Wrongful supervision claims similarly include a showing of 

Incompetency of the employee. Por instance, in lane u. Cen
tral Bank of Alabama, 425 So. 2d 1098 (Ala. 1983), when the 
bank sued a debtor to recover on a note, the debtor counter
claimed for negligent supervision of the loan officer. In affirm
ing dismissal of the counterclaim, the court stated; 

We are mindful of this rule and the fact that this 
Court recognizes a ca= of action against the master 
based upon the inrompelena of /he servant .... Assum
ing Lane has bttn damaged by the acts or Mills, which 
he has not shown, he has not estibli.shed that the dam
age occurred because of any incompetency on Mill's 
part for which the bank might conceivably be liable. 

Id. at 1100 (emphasis added); accorrl Perkins 11. Dean, 570 So. 2d 
J217, 1220 (Ala. 1990)(summary judgment affirmed; no evidence 
mental health center "had notice or knowledge (actual or presumed) 
of (the employee's I alleged incom,oe/cncy")(empham added). 

Howewr, it may not always be neces.wy to prove incompetency, 
or IJl1litness, per se. Because the focus of lhis action is on SUJ)el\i
sion, liability may attach for harm resulting from mere inexperience 
or WN<illfulness. which lall short o( adual incompetence or Wlfit. 
ness. For instance, in Cutler 11. 1oufl al Farmington, 498 A2d 316, 
320 (N.H. 1985), plaintiffs wrists were iajuml during an arrest when 
an untrained police officer incorrectly handcuffed plaintiff in such a 
way that the handcuffs continued to tighten until they \\'ere renx,,'l!d 
at the police station, causing damage lo his radial nerve. The police 
officer was acquitted in a damages suit. but a verdict was awarded 
against the city for neglil!fflt supervision. The court held that the 
determinative issue was whether the officer was incompetent, inf!X
perienced, or unskilled, and that the city could be liable for failing to 
train its agents in the proper use of Instrumentalities empkr,,!d in 
the line and scope of their duties. Id. at 320 ("It seems dear to us that 
the rule is applicable in sltuations where the unwtored agent unwit
tingly causes injury which was a risk of harm attendant to the 
employment which the principal had reason to foresee."). 

Similarly, in Anderson u. Half, 755 F. SupR, 2, 5 (D.D.C. 
1991), a client sued a law firm for failure to supervise an asso
ciate in timely filing a lawsuit, where the client's suit was dis
missed on a statute of limitations defense. The court held that 
failure to supervise constituted a legally cognizable claim. 

Presumably, neither the new police officer in Culler nor the 
>'Oung associate in Andersen was incompetent: certainly, the offi
cer could have been taught how to clMp the handcuffs and the 
lawyer could have been taught a diary system. 11,ererore, liability 
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was not based on lhe unfitness, or incompetency, of lhe employ· 
ee, but upon the employer's failure to supervise and instruct 
properly. Accordingly, unlike wrongful hiring or retention, which 
tum on whether the employee is fit for employment, wrongful 
supervision necessarily entails a failure by the emp/oge, to super· 
vi5e, train, and monitor the employee and does not ne«ssarily 
require an additional showing of the employee's unfitness. 

Wrongful supeivisi<ln, as with wrongful hiring. ordinanly requires 
that the employee be acting in the line and scope of employment 
when lhe alleged wrong occurs. Se?, e.g., Perkins v. Dean, 570 So. 2d 
1217 (Ala. 1990) (no liability where affair between soci.11 worl<er and 
client did not start until after the former's termination of employ
ment); l.mfbell,>r v. United American Ins. Co., 624 So. 2d 1371 (Ala. 
1993)(no l~Jiility where actions of agent were "unrelated to the busi· 
ness of insurance" and agent had ended employment before ham, 
began); Scott u. BJanchel, 747 P2d at 1128 (sexual relation between 
teacher and student occurred o« premises and after school hours). 
There are six elements or a wrongful supervision claim: 

l.An incompetent. unskilled, or inexperienced empJO>-ee; 
2. Who commits a wrongful act in the line and scope of 

his employment; 
3. Where the emplO)-er had a duty lo supervise the empl~ 
4. Which duty the emplayer breached by failing to exercise rea

sonable c.ire or acting in reckless disreg.1rd of a kno-..11 risk; 

5. Proximately causing; 
6. Actual damage to the plaintiff. 

Special problems wi th "li11e and scope" 
There can be little disagreement that il is fair for lhc 

employer to be liable for his own negligence when the employ
ee was acting in the scope or his employment• However, prob· 
lems arise in extending liability for acts outside the line and 
scope. particularly for criminal acts. 

Order 

Because wrongful supervision is an employment tort, 
In one sense it is unfair to hold the employer liable for 
ad$ beyond the employment For example, if a corporate emp]O)-e.e 
goes to a restaurant for lunch and gets into a fistfight <1>-er the "-eek· 
e.nd ballgame. no one e,cpect3 the rorporation lo be liable. Thus, 
there is coocem tor extmding liability beyond the line and scnpe, for 
"an employer would essentially be an insurer or the safety of e\'ery 
person who happens lo oome into contlel with his employee simply 
because of his status as an emp~tt ." &tes u. Doria. 502 N.W2d 
454. 459 (UI. App. 1986). In another sense, however, it is unfair to 
permit lhe emplO),-er to escape any consequence of his negligence, 
despite the fact that the act was committed outside the scope of the 
employment f'or instance, consider the cin.'Umstances in which an 
apartment 01vner gjves a passkey l:o an emplO)ICe with a prior hi<;tory 
of rape, without having investigated the employee, and lhe emplO)•ee 
proceeds to enter an apar1ment with the passkey and commits a rape. 
See Ptmtiocs u. KMS /,westments. 331 N.W.2d 907 (Minn 1983). 
What if the emplayee gains critical information through the job, 
which enables him later to commit a crime? See McQuire u. Aria?rla 
Proledion A(,1mcy. 609 P 2d 1080 (Ariz. App. 19SO)(fonner emplo)'re 
who installed bu,glar alarm later returned, disconnected alarm, and 
bwglared house). Although a crimiNI assault is outside the line and 
SCO\lC or the errq,10),nent, the negligent entrustment or the premises 
or instrumentality provided an access or information that enabled 
the crime. which otherwise could not h.1ve been committed. In that 
situatioo, where the crime, or the ability to commit the crime, had 
such a :,-ubstantial connection with the job. il may be appropriate to 
impose liability on the emplO)>er for wrong(1.1lly placing a dangerous 
employee in the poSition to do harm. 

Therefore, the extent of liability may be determined by con
sidering the nat,ure of "the instrumentalities entrusted" to the 
agent and lhe precautions "a prudent man would take in 
selecting the person for lhe business in hand." Comment d, 
Restatement or Agency 2d, § 213: see ge11eral/y 30 C.J.S. 
Employer-Employee, §§ 186-189 (1992). The traditional con· 

Supreme Court of Alabama 
It Is ordered that the last paragraph of Rule IV, Rules Governing Admission to the Alabama 

State Bar, entitled "limitation on Examinations: be amended to fead as follows: 

·o. Limitation on Examinations. The number of times an applicant may 

be examined for admission to the Alabama State Bar shall be unlimited. 

"(Section D amended effective April 28, 1993; and January 6, 1994.)" 

It is further ordered that this amendment be effective immediately . 

Hornsby, C.J., and Maddox, Almon. Shores , Houston, Steagall, Kennedy, Ingram, and 

Cook, J.J., concur. 

98 /MARCH 1994 THE ALABAMA LAWYER 



cepts of duty and proximate cause provide a framework for this 
approach. 

Duty 
The existence of duty is a question of law for the court. Led

better, 624 So. 2d al 1373. "Duty is a threshold inquiry .. - IT I he 
trial court must determine whether a duty existed and, if so, 
the extent of that duly.• Id. "One of the fundamental elements 
... is the existence of a duty owed to the person ... [ lol demon
strate that he is within the zone of risks that are reasonably 
foreseeable by the defendanL" Carcia, 492 So. 2d at 439. 

Duty is relative. Section 213, comment d, of the Restatement 
of Agency provides: "One can normally assume that another 
who offered to perform simple work is competent. If, however, 
the work is likely to subject third persons to serious risk of great 
harm. there is a special duty of investigation." Accortl Cramer, 
501 A.2d at 40. As suggested by the Carcia court, "It is necessary 
to consider the type of work to be done by the prospectlve 
employee .... If. for instance, an employer wishes to give an 
emplO)'ff the indicia of authority to mler into the living quar
ters of others, the emplO)'tr has the responsibility to first inves
tigat~ as to the safety of such action." Id. at 441. On the other 
hand, "lwlhere the employee's duties include outside work with 
only incidental contact with others ... I there) is no obligation on 
the part of the employer to make an independent inquiry into 
an employee's past." Id. The court concluded "where lhe 
intended duties will require only incidental contact wllh others, 
the requisite level of inquiry is correspondingly reduced." Id.; 
accord, Pontiacs, 331 N.W.2d at 912-13. 

The Carcia court also offered instruction as to the degree of in\'es
tlgatlon that fulfills the duty. For an employment where the employ
ee would •enter into the living quarters of others_ an appropriate 
inwstlgation ... would include contacting the employee's references 
and prior enll)lo)'tTS for infonnation." Comspondingly, where ooly 
incidental public contact is ill\lOl\oed, "obtaining past employment 
infonration and personal data during the initial inttl'\liew may be 
sufficienL" Id. Also. -1e)vlden<:e bearing upon the difficulty or cost of 
obtaining such information would be relevant in determining the 
reasonableness of the inquiry.• Id. SignificanUy, the court al5o added: 

Even where the circumstances dictate the need for 
some independent inquiry. however, there is no require
ment, as a matter of law, that the employer make an 
inquiry with law enforcement agencies about an employ
ee's passible criminal record, even where the employee is 
to regularly deal with the public .... If the employer makes 
adequate inquiry or otherwise has a sufficient basis lO 
rely on the emplo>"Ce, there is no need lo inquire about a 
passiblt criminal record. .. fa-en actual knowledge of an 
employee's criminal record does not establish. as a mat· 
ter of law, the emplO)-er's negligence in hiring him. 

Id. But Stt Cramer. 501 A.2d 35. 

1n Ledl:idrer, 624 So. 2d 1371, the court held Ukl1 I\\~ insurance 
comp.wes did noc. owe a duty "ith respecl to actions ci a fonner *1ll 
outside the SCOl)C of his employment Ruby Ledbetter sued F'armin, a 
former insurance agent, l\,'O insurance companies and others a-.>er an 
alleged fraudulent scheme ofF'.!nnin. When Fannin called on 1-edbet-
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ter to sell her insurance, he al5o persuooed her to invest $110,000 in 
fannin's oom companies (which the insurers knew nothing about). 
Fannin paid udbeller intErest on her irneltmenl for a time and then 
ceased. Ledbetter did not attempt lo hold the insurers liable on 
1espo11de'1tsuperiodn f'annin's oonvincir'4! her to~ the SU0,000 
with Fannin, but instead alleged negJigent hiring. emplo)ment, and 
SUjJelVision. The oourt affinned SUIMlilJ')' judgment for the insurers. 
The court held the insurers O\\'ed no duty to plaintiff, because the 
investments with Fannin •were unremted to the business of insur
ance," and Pannin had ended his agency with the insurers before he 
stopped the interest paymcnts. l«fbeJter CM be contrasted with Sheri
dan, (Ms.1911110), which held that the insurer did have a duty where 
the acts by the agent pertained to the insurer's p0Jicies and plan& 

Proximate cause 
If liability may attach for acts outside the scope of employment, 

then the question becomes what is a fair limit of that liability. 

Once liability~ to bt imp()l!ed on~~ for acts 
of their emp~ outside the seope of employment, the 
courts wm faced "ith the neces.~ily of finding some rational 
basis for limiting the boundaries of that liability; othe,wise. 
an emplO)>er would be an absolute guarantor and strictly 
liable for any ads commitied by his employee ag;iimt any 
person under any circumstanc.es. Sud1 unrestricted liability 
would be an intolerable and unfair burden on employers. 
Only when an employer has somehow been responsible for 
bringing a third person Into contact 111ith an employee, 
whom the employer knows or should have knoY.11 is predis-
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~ to committing a wrong under circumstances that cre
ate an opportunity or enticement to commit such a wrong, 
should the law impOSe liability on the emplO)'er. 

Garcia, 492 So. 2d at 439. 

For instance, in Cramer v. Housing Opportimities Comm'n, 501 
A2d 35 (Md. 1983), the court held that the housing commission 
employer could be liable for a rape of tenant committed by its 
employee, Slater. The commission hired Slater, an employee with a 
prior history of rape, wiU1out investigating his background. As part 
of his job, he '\,•as brought in contact with tenants ... !given! access 
to their homes, and under some circumstances to the keys to their 
homes. Id. at 83. Slater, as part of his job, inspected plaintiffs unit 
and asked her Questions which revealed that plaintiff was a woman 
living alone with her two children. Later, at night, Slater entered the 
unit, apparently through a partially open, first floor kitchen window. 
and raped the plaintiff. Clearly. a criminal assault, committed at 
night, after work hours, is an act outside the employment. The 
court noted that probably Slater did not have a key and that he 
entered through the kitchen window. which was observable to the 
public. Nonetheless, the employer could be liable because Slater 
"had used his position to obtain the knowledge that Appellant and 
her three-year-old twins were the sole occupants of the home." Id. at 
43, which the court concluded was the motivating factor in the 
attack. Thus. a substantial connection with the employment existed: 
Slater acQuired the decisive information about the absence of a male 
resident during the unit inspection he conducted as part of his job. 
Therefore, liability could be fairly imposed on the employer. 

In contrast, howe\ler, the court cautioned that it is not suffi
cient for the employer's liability that the act have some relation 
with the employment, observing that "if Slater had been negli
gently hired but had assaulted a tenant of the HOC previously 
unknown to him, in a nearby shopping center and during off
duty hours, there would be no causal relationship between the 
hiring and the assaull" Id. at 39; accord, Vanity fair. 2n So. 2d 
893 (no employer liability where employee took hammer fur
nished on job but went to other premises and assaulted plaintiff). 

It thus appears that the emerging rule is that there may be liability 
for outside-the-scope acts where the act had a subslanlial connection 
with the employment See Valdez v. Wamer, 742 P 2d at 519-20 
('"there must be a connection between the emplO)'er's business and the 
injured plaintiff'; bar held liable when employee in bar parking lot 
assaulted customer who had damaged employee's car); Pruitt u. 
Pave/in, 685 P 2d al 13.54-55 (providing real estate license is "'analo
gous to the passkey" ... imparts a "patina of reliability'1: Deslefano u. 
Crabrian. 763 P2d 275 (Colo. l988)(archdiocese could be liable for 
acts of priest with prior acts of misconduct where priest, who was 
engaged in marital counseling, had affair with wife he was counseling); 
&/es u. Doria. 502 N.E2d at 459 (requiring "connection" bet\<--een the 
plaintiffs injuries and the fact of employment''; no liability for rape by 
off-duty deputy sherit!); Scott u. Blanchet High School, 747 P.2d 1124, 
JJ29 (Wash. App. l987)(school had no liability for affair occurring 
between teacher and student after school hours, off premises, although 
teacher had counseled student as part of duties; "responsibility for 
supervision at time of the alleged activities had shifted away from the 
school. so that "proximity between breach of duty" and "alleged injury 
is so remote" that "proximate cause absent as matter of law'l 
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Thus. in trying to mark the limits of this emerging rule of lia
bility for acts beyond the scope of employment. it appears that a 
substantial connection, short of literal line and scope, can sup
port liability where the job involves entering people's living quar
ters. or dealing extensively or intimately with the public. On the 
other hand, jobs reQuiring outside work, factory work, or limited 
public contact more readily require a showing of line and scope. 

Using "substantial connection" as the litmus test, we can begin 
to establish contours for the rule with the language in Valdez, 
holding an act is in the line and scope, if (i) the act was "fairly and 
naturally incidental to the employer's business assigned to the 
employee," and (ii) the employee '\"35 engaged in the employer's 
business with the view of furthering the employer's interest and 
did not arise entirely from some external, independent and per
sonal motive on the part of the employee." Valdez, 742 P.2d at 518. 
Restating that inquiry, if, through the employment and not totally 
for an external, independent, or personal motive of the emplo}-ee, 
the employee committed the wrong. or acquired an instrumentali
ty or access which enabled him to commit the wrong, then a sub
stantial connection can exist, supplying proximate cause. 

As with duty, the element of proximate cause can be factored in 
on a sliding scale. Thus, the more dangerous or intimate the posi
tion given the employee, and the more prominent the employment 
in enabling the crime, the less likely that the fact that the employee 
was acting from "some e.xtemal, independent and personal motil,-e" 
will break the causal chain. See, e.g., Cromer, 501 A2d 35. 

In Valdez, for instance. the bar was negligent in hiring as a bar 
employee one with a "background of violent behavior, for a job 
where he would be in constant contact with members of the pub
lic, most of whom would have been drinking and many of whom 
might tend to be argumentati\le." 747 P.2cl at Jl29. However, it 
may be perfectly reasonable to hire that same person for a differ
ent job, not involving drinking or potenllally volatile public con
tact. Otherwise, people are condemned to their past, which is 
inconsistent with the larger societal policy stated in Carcia: 

"!Tio say an employer can never hire a person with 
a criminal record at the risk of being held liable for 
the employee's tortious assault, 'Oies in the face of the 
premise that society must make a reasonable effort to 
rehabilitate those who have gone astray."' 

Carcia, 492 So. 2d at 441; accord, Vanity Fair Mills, 277 So. 
2d at 896; Pontiacs, 331 N.W.2d at 913. 

In questions of duty and proximate cause, it is difficult to lay 
down hard and fast rules. To the e.,tent a rule may be stated, there 
should be a bias in favor of no liability for acts outside the scope. 
Otherwise, the exception swallows the rule. Thal bias, however, may 
be neutralized when the employment was the enabling cause in a 
significant invasion of the plaintiffs physical or emotional security, 
as in the criminal assattlt and theft cases which were enabled by the 
employment and in the counseling relationship cases. 

Separate or differing liability 
In Sheridan, (Ms. 1911 IJO). where the jury awarded $12,863,624 

against the insurance agent and $12,863,624 against the company, the 
court rejected the company's contention that it was inconsistent "to 
assess damages based on vicarious liability and to assess. again. dam
ages based on that defendant's own misconduct," by stating: 
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In a given case the emp~r may be liable both on the 
ground that he was personally negligent and on the ground 
that the conduct wa.s within the scope of empleymenl 
R.eslaJement (Sea,nd) of Agency, § 213, aimmenl H (1958) 
(emprasis added); Aaxlrd lane u. Cmlrol Bonk of AJabarna. 
NA, 425 So. 2d 1098 (Ala.1983). 

Sheridan, slip opinion at 10. 
The cou.rt did not discuss its contrary holding in Ex parte Cily of 

Hunlsui/k, 456 So. 2d 72 (Ala. 1984). In that case, plaintiCf sued 
both the City and a jailer for injuries he sustained while incarcerat
ed. He sued the jailer for assault and battery and the City for (i) 
respondeat superior liability and (ii) negligent hiring and supervi
sion of the jailor, as the City had received other complaints about 
the jailer and had not acted. The jury awarded $500 against the jail
er and SS.000 against the City. The City appealed arguing that the 

verdict was inconsistent because (i) the differing amounts consti
tuted apportionment among joint tortfeasors and (ii) a principal 
cannot be liable for a larger amount than the tortfeasor agent 

The supreme court reversed, holding lhat "(w(here one 
inappropriate result nows from two, arguably distinct causes, 
thejwy is not permitted to allocate damages." Id. at 74. 

Thus, Sheridan departs from prior law. Under Sheridan, because 
the liability of the emplO)oer for the tort of wrongful supervision is 
not based on respondeat superior liability, but on the principal's 
independent wrong, a principal may be liable for an additional 
amount than that awarded for its respondeat superior liability. lt is 
unclear, however, whether the principal may be held liable in a dif
fering amount than the employee, or whether the employer may be 
liable when the emplwee is acquitted. Compare Culler, 498 A2d 
316 with 30 CJ.S. Employer-tmploJll!'I, § L86, at262-63 ("plaintiff 
must first establish liability on the part of the emplO)oee"). 

Just Solutions 
Law Day USA • May I 

T
he theme (or Law Day USA 1994 is "Just Solutions". This theme wiU be used to encourage various participants in Law Day 
projects and events to look to U1eir needs and experiences to consider improvements for the justice system, and, at the 
same time. to appreciate and preser.,e the many aspects o! the justice system that are in good working order. 

The purpose of Law Day USA. celebrated annu.'llly on May I. is to reserve a "special day o! celebration by the American people in 
appreciation of their liberties and to provide an occasion for rededication to the ideals of equality and justice under laws." Law Day 

USA \\as established by United States Presidential ProcLlm.ltion in 1958 and reaffirmed by a Joint Resolution of Congress in 1961. 
TheAmeooln Bar Association,~ thenalicml ~ cil..aw Day Wt\ Jnl)ilreSadetailed ~guide to~ indi\idualsand ~ 

ni7.a1iom ccnducling l...'M• Dayprograrm. lnadditian. theABA makes available many reasonablyJ:riced pronmml and educalimalnnlor

maliooal materials. ~ from lxrtlor6and balkms to leaflets, brochures, booklets,~ 1t>ds and mock trial scripts. 
Stat.eand local bar associations, libraries, communltyorg.-iniiallora, schools, churches. law enforcement agencies, service dubs, legal 

auxiliams, and scru~ organizations are among the many grou~ sponsoring Law Day USA programs and events. The a,ents range 
Crom no-cost leie.-il consuitations, mock-trials, court ceremonies, and poster and essay contest\ to television nnd radio call-in programs. 

Recent innovative programs have included coordinatlon with sponsors of local campaigns against drunk driving, outreach P* 
grams to senior citiuns, community participation in dispute resolution programs. ·•meet-a-judge" and "people's law school" projects. 

For more information about Law Day USA. write for a free copy of the Law Day Planning Cuide at the American Bar Association, 
750 North Lake Shore Drive, 8th Floor. Chicago, Illinois 6061 I or phone (312) 988-6134. 

Alanla Sim Bar £SAi)' Contest 

Ona state level, the Law Day Committee of the$1att bar isSl)OruOringan essay contest. Local b.1rs will hold theiro,,.n contests 
and grade the entries, awarding priz.es at the local la'et Winners and honorable mentions are then fon.-.irded to the state bar for 
consideration for stall?\\ide prizes. 

The theme for the essay contest is ~Ju.st Solutions" which is also the theme for Law Day USA. Entries must be received at the 
stale bar headquarters by May 2, 1994. For more information, contact Keith Norman al the slate bar al 1-800-354-6154. 
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Caution! 
Attorneys in Active 
Practice in Alabama 

Be sure that you have the required 

occupational license in your possession! 

If you are actively practicing or anticipate practicing law in Alabama 

between October 1, 1993 and September 30, 1994, PLEASE BE SURE 

THAT YOU HAVE THE REQUIRED OCCUPATIONAL LICENSE. 

The dual invoice which was mailed in mid-September provided you with 

the option of paying special membership dues (if you were not in active 

practice in Alabama) or buying the required occupational license to 

practice (if you were in active practice in Alabama) on this one invoice. 

Direct any questions to: 

Christie Tarantino, Membership Services Director, at 1-800-354-6154 

(in-state WATS) or (205) 269-1515 Immediately! 
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PuniH•VI damages 
Punitive damages may not be awarded for Mgligent supervision. 

However, they may be awarded for wantonness, provided each ele
ment is pr<md by clear and convincing evidence. Ccca·Cclo Bottling 
Co. United, Inc. u. Stripling, 622 So. 2d 882 (Ala. 1993); Delchamps, 
fnc. u. Morgan, 601 So. 2d 442 (Ala. 1992). 1\,,o recent decisions 
ha\le affirmed punitive damage awards for wanton supervision. 

In Big 8, Inc. u. Collingham, (Ms. 1920746), a $1,000,000 
punitive damage verdict was returned for assault and battery, 
false imprisonment, and wrongful supervision. The punitive 
claim was affirmed, but remitted to $600,000. 

An assistant store manager, Vaughn, detained plaintiff Cotting
ham when her companion allegedly stole merchandise and fled. 
Vaughn summoned the police, but after the officer left without 
arresting Cottingham, Vaughn detained Cottingham in a back 
room of the store, verbally abused her, and forced her to perform 
sex acts upon threat of prosecution. The court affirmed a verdict for 
both respondeat superior liability and wrongful supervision. 

Evidence was shown of Vaughn's incompetency, or unfitness. The 
mother of a 16-year-old female part-time employee had reported to 
the company that Vaughn had made unwarranted sexual advances 
toward her daughter. Although the supervisors reprimanded 
Vaughn, they did not interview the minor employee and did not for
ward a thorough report of the incident to the home office. Also, the 
supervisors failed to review with Vaughn the company's training 
manual as to the proper way to detain and question a shoplifting 
suspect The court held that there was sufficient evidence of wanton
ness, pointing out that "the jury could have reasonably inferred 
from the evidence that [the supervisorsJ consciously chose to down
play the incident in order to retain Vaughn, knowing that to do so 
would give Vaughn another opportunity to demean or otherwise 
mistreat a female customer or employee." Slip opinion at 11. 

In Sheridan, (Ms. 1911110), the court affirmed a $26,000,000 
verdict for fraud, breach or contract, and wanton supervision. 
although remitting the verdict to $12,000,000. Behr, a North
western Mutual agent, engaged in a broadscale scheme of fraud 
and deception, resulting in losses to the Sheridans on their 
insurance policies, qualified retirement pension plan and 
deferred compensation plan. When Behr absconded, his secre
tary told U1e Sheridans that no retirement plans existed, and 
"that they were all crooks." Slip opinion at 3. 

The court held there was sufficient evidence of wanton hiring and 
supervision. Evidence presented established that (I) while process
ing Behr's employment application the district manager learned 
Behr had misrepresented on his application that he had never had a 
business insolvency; (2) the manager did not investigate Behr's 
financial condition (Behr had been sued 16 times in a two and one
half year period wiU1 seven lawsuits claiming fraud; he had 13 judg-

J. Mark Hart 
J. Mark Hart i8 an honor graduate ol Cumberland 
Sd'lool of Law He is a member of the Birmingham lirm 
ol Spaln, Gillon, Grooms:. Blan & NetUes: 
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ments and six ta.~ liens recorded against him individually and 171 
judgments recorded against him or his corporation); (3) during 
Behr's emploYment with the company, several actions were brought 
against him and his bank account was garnished; (4) the company 
had notice or other fraud lawsuits during the time of his employ; (5) 
other company agents testified they had seen Behr forge signatures 
on applications. and commission checks payable to other agents; (6) 
those agents requested transfer to another office away from Behr: 
and (7) during this time the oompany continually promoted Behr. 

The court concluded: 
(TJhe jury could also have concluded that North

western knew of Behr's unethical conduct and not only 
tolerated, but actually exploited. that behavior ... 
because of Behr's large sales volume. Consequently, it 
could have concluded that Northwestern consciously 
factored in the possibility of adverse judgments against 
it and Behr as an acceptable business expense. 

fd.at18. 

Severance or separate trials 
In a wrongfu l supervision claim, evidence of other acts of the 

employee may be admitted to show both incompetency and notice to 
the principal. 'Tois may be done by showing specific acts of incompe
tency and bringing them home to the knowledge of the master. or by 
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showing them to be of such natl.Ire, character, and frequency that 
the master, in the exercise of due c.are, must have had them brought 
to his notice, .... although such specific acts of alleged incompetency 
c.annot be shown to prove that the servant was negligent in doing or 
omitting to do the act complained of •.. " Big B., slip opinion at 6-7, 
quoting lane v. CenlTCII Bank, 425 So. 2d at 1100. 

Thus, prior acts of the agent are not admissible to prove that the 
agent was negligent or wanton,.but they can be admissible to show 
incompetency and notice to the principal. This situation is similar to 
a negligent entrustment case, where prior conduct cannot be admit
ted to show that the agent was negligent in using the instrumentali
ty, but it can be admitted to show both that the entrustee was 
incompetent and that the entrustor had notice. In entrustment 
actions, the defendants are entitled either to a severance or to sepa
rate trials of the claims, so that the evidence of prior acts, which is 
admissible on one claim, does not prejudice the jury's oonsideration 
of the other claim. See Wilder v. DiPia;za, 481 So. 2d 1091 (Ala. 
1985). The same rule should apply in wrongful supervision claims. 

Po/icg considerations 
At least to a degree, our society promotes the principle that people 

should be forgiven for their past mistakes and offered another chance. 
This principle will be thwarted if the law is applied so mechanistically 
as to make employers insurers of their employees. This tension was 
the source of the skepticism expressed by the Vanity Fair court 
regarding the tort of wrongful supervision: "Because of the oonflicting 
interests to be oonsidered (the protection of innocent third persons as 
opposed to the possibility that employers would not hire those with a 
bad past), we await a proper case for the adoption of a proper rule in 
such instances." 277 So. 2d at 896. Accordingly, the tort of wrongful 
supervision must be applied through the balancing of competing 
interests and with much common sense. 

There are existing evidentiary rules that can aid this process. 
l'irst. for evidence to be relevant and admissible, it must be proba
tive. If evidence is too remote, then it is inadmissible because its 
prejudicial effect outweighs any probative value. C. Gamble, Mc£/. 
roy~ Alabama Evidence. § 21.01(2). Many people with a troubled 
past develop into solid. upstanding citi7.ens. ln ruling on the admis
sibility of prior acts, the trial court should apply the rule of remote
ness in order to insure that evidence has a bona fide probative value. 

Secondly, before other acts are admissible, a foundation of sul>
stantial similarity between prior acts and the act in question is 
required. Id also at§§ 64.04(1) & 83.01(1). This evidentiary require
ment can also be an effective tool in balancing the competing inter-
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ests in a wrongful S1Jpervision case of protecling the public and pro
viding the public jobs. These policy considerations can be effectively 
balanced by rigorously applying this foundational requirement 

Lastly. evidence should be excluded wherever its prejudicial 
effect outweighs its probative value. Id. at§ 21.01(4). 

Conclusion 
With the verdicts in Sheridan and Big B, the bench and bar 

are likely to witness an increasing occurrence of wrongful super
vision claims. That is a natural evolution in our legal system. As 
some questions are answered, others will arise. One certainty is 
that as the bench and bar define and explore the tort. they must 
keep foremost in mind at least three competing interests: the 
interest of employers to offer jobs, the interest of the public in 
protect.ion from incompetent or untrained employees. and the 
interest of those with pasts to eam a living. • 

The author gratefully acknowledges the assistance of Margaret 
Mary Kain, libranan, Spain, Gillon, Grooms, Blan & Nettles, who 
provided irwa/uable assistance in the preparation of this article. 
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THE ALABAMA 
CLASS ACTION 

THE ALABAMA LAWYER 

St. Raymund 
Patron Sai,it of La wye rs 

By Alao T. Rogei:s 

W hile we see more of these suits filed in 
Alabama state courts than just a few years 
ago, for many of us, an encounter with a 

class action requires a refresher course. This first article 
and one to follow are for the refresher candidate. This 
first article deals with basic class requirements and 
class types. 

General considerations 
Class actions in Alabama are brought under Rule or 

Civil Procedure 23, ident ical to Ped.R.Civ.P. 23. 
Although the Alabama Supreme Court has addressed 

class act ions on several occasions, federal cases are 
legion. The Alabama Supreme Court has stated that fed
eral decisions are persuasive authority for class action 
determinations.' 

The class must meet the requirements of Ala. R. Civ. 
P. 23(a) and must fit within one of the types of class 

actions set forth in Ala. R. Civ. P. 23(b). Even then, certifica
tion of a class remains within the discretion of the trial judge 
"after considering practicality and manageability of the litiga
tion."' The United States Supreme Court has written that class 
actions "may only be certified if the trial court is satisfied, 
after a rigorous analysis, that the prerequisites of Rules 23(a) 

have been satisfied." General Tel. Co. of Southwest v. Falcon, 457 
U.S. 147, 161 (1982). ,;Mere mimicry is insufficient to undergird a 
decision either way on the propriety of class certification."' 

Although a trial court's decision on certification will be reversed 
by the Alabama Supreme Court only for an abuse of discretion, the 
court has been willing to reverse improper class certifications.• 
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A class can be certified for only a portion of the case. A cl= 
of defendants may also be certified. Subclasses may be created 
to handle conRicts or individualized issues, but ea.ch subclass 
must independently meet all of the requirements for a class. 
\Yhethe.r a class can be certified should be determined "as soon 
as practicable after the commencement of the action."' 

Because or lhe provisional nature of a class certification, 
such a ruling can be changed throughout the course of the 
proceeding. The court may also ma.ke orders as may be neces· 
sary to avoid undue repetition and complication in presenla· 
lion or arguments or evidence, allowing molding of the 
litigation. Once certified, a class action may not be dismissed 
or compromised without the approval of the court.• 

The 23(a) requhtments 
The four requirements of Ala. R. Civ. P. 23(a) are often 
referred to as: 

Numerosity; 
Commonality; 
1),picality; 
Adequacy of representation. 

Numeroslty 
While there is not an Alabama decision discussing, in depth. 

the numerosity requirement, lhe Alabama Supreme Court in 
Rowa11 u. First Ba11k of Boaz, 476 So. 2d 44 {Ala. 1985) 
reversed the trial court's cert ification or the class because 
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there was "no evidence of any kind before the trial court indi
cating the number of customers of the bank that prepaid their 
installment loans.• 

Federal law has generally held thal, if a class number is at 
least 50, numerosity is met.' In Jones v. Firestone Tire & Rub
ber Co., Inc., 917 F .2d 527, 534 (11th Cir. 1992), the Eleventh 
Circuit noted that 21 members is •generally inadequate.• 

Commonality 
The plaintiff must show there are common questions of fact 

or law between all members of Lhe class. Alabama cases have 
rarely focused upon the commonality requirement. See, e.g., 
Town of Eclectic u. Mays, 547 So. 2d 96, 102 (Ala. 1989) (con
cluding that "undeniably, there are common questions of law 
and fact"). The trial court must. however, identify the com
mon issues of fact and law to define the class (or classes). The 
class cannot, for example, include plaintiffs who have no right 
to recove.ry.• 

't'>-pkality 
The class representalives·s claim must be typical of the class 

claims. The idea is that differences between the claims or the 
representative and those of other members or the class will 
operate to the detriment of class members. Some federal 
courts have required Lhe representative's c:lai ms lo be "co
extensive" with the claims of the class members.' Courts 
sometimes blur typicality with the requirement that the 
named plaintiff be an adequate representative of the class." 

Alabama cases on typicality 
The leading Alabama case is Ex f)(Jrle Blue Cross 011d Blue 

Shield, 582 So. 2d 469 (Ala. l 991). There, three class represen
tatives alleged that Blue Cross had maintained an excess con· 
tlngency reserve and asked for an injunction forcing Blue 
Cross to distribute that reserve. The trial court certified the 
class and granted partial summary judgment. Blue Cross 
sought a writ or mandamus, which was granted by the Alaba· 
ma Supreme Court. Evidence showed that the named plaintiffs 
had either not been injured by the alleged excess contingency 
reserve or had actually benefitted In reduced rates. The court 
reversed the class certification, finding that the claims or the 
named plaintiffs were not typical of the class claims. 

In Amason u. First State Ba11k of lineuil/e, 369 So. 2d 54 7 
(Ala. 1979),11 a debtor brought a class action against a bank 
alleging fraud and excess finance charges. The trial cou.rt 
refused class certification and the supreme court affirmed this 
holding on the basis Lhat Lhe named plaintiff no longer had an 
indebtedness to the bank. and yet sought to certify a class or 
those who did have indebtedness to the bank. 

In Buller v. Audio/Video Affiliates, l11c •• 611 So. 2d 330 (Ala. 
1992). a plaintiff sought certification or a class in a "bail and 
switch" consumer fraud action. The trial court denied certifi
cation and the plaintiff appealed, arguing that a class action 
was appropriate because of the "pervasive scheme." The 
supreme court affirmed, relying on the trial court's "painstak
ingly" written order that found that, in order to establish a 
violation, each class member would have to be questioned to 
ascertain why he or she had gone to the defendant's store and 
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purchased the item, whether he or she was satisfied with the 
item, whether any injury occurred, etc. Furthermore, certifi
cation was prevented by the fact that the alleged misrepresen
tations may have varied from one class member to another, 
and the plaintiff was satisfied with her purchase. 

In Harbor Ins. Co. v. Blackwelder, 554 So. 2d 329 (Ala. 
1989), participants in a self-funded insurance plan for employ
ees brought actions alleging fraud in the inducement arising 
from the failure of the plan. The Alabama Supreme Court 
affirmed class certification. Although fraud cases are not usu
ally candidates for class certification because of the individual
ized nature of communications that may occur between 
different class members and a defendant's representatives, not 
to mention individualized questions of reliance, the Alabama 
Supreme Court held that the certification in this particular 
case was not an abuse of discretion, finding that the misrepre
sentat ions to the class members were the same and were 
redressable under the same theory of recovery. 

Federal cases on typicality 
federal authorities agree that the major reasons that a 

plaintiff's claim will not be typical are (I) standing, and (2) 
individualized defenses. An example is Levine v. Berg, 79 
P.R.D. 95, 97 (S.D.N.Y. 1978). in which the court declined to 
certify a class because the plaintiff failed to meet the burden of 
showing that his claims were typical of the class. The court 
noted specifically that the plaintiff's testimony had been so 
vague and unclear that it was impossible to assess whether or 
not the plaintiff would be subject to unique defenses. 

Another example is Bogle v. Crow-Brighton Co., 96 P.R.D. I , 
3 (W.D. Okla. 1981) in which an owner of a lot in a develop
ment alleged that the developer made fraudulent representa
tions about the construction of a clubhouse. Typicality was not 
met because there would need to be a determination for every 
class member of the statements that were made to them, by 
whom the statements were made and whether the developer 
had any connections with these statements. There would also 
need to be an individualized determination of the extent of 
reliance. Most federal courts now agree that the typicality 
requirement: 

May have independent significance if it is used to 
screen out class actions when the legal or factual 
positions of the representatives are markedly dif
ferent from that of the other members of the class, 
even though common questions of law or fact are 
raised." 

This formulation addresses the danger "that the unique cir
cumstances or legal theory will receive inordinate emphasis, 
and that other claims will not be presented with equal vigor or 
will go unrepresented."" In Seiler v. E. P. Hutton & Co., 102 
F.R.D. 880. 890 (D.N.J. 1984), the court held that typicality 
had not been met because the defendant brokers in a securi
ties action had made individual decisions on what information 
to send their clients and the representations to make to their 
clients. 

In Brooks v. Sou/hem Bell Tel. & Tel. Co., 133 F'.R.D. 54, 58 
(S.D. Fla. 1990) the court noted that the United States 
Supreme Court interprets the typicality requirement as mean-
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ing that the named representatives "must be able to establish 
the bulk of the elements of each class member's claims when 
they prove their own claims." 

Adequacy of representation 
A trial judge must view a class representative in a fiduciary 

role. The representative must protect the class ll}embers to 
enable the class mechanism to conclude their claims. ff the class 
representative lacks sufficient knowledge of the facts or claims, 
has interests adverse or potentially adverse to the class, or is a 
meddler or interloper, the court may deny dass certification. 

Alabama cases on adequacy of representation 
Perhaps the leading Alabama case on this requirement is Ex 

parte Blue Cross and Blue Shield, 582 So. 2d 469, 476-77 (Ala. 
1991). The Alabama Supreme Court unanimously reversed a 
class action certification. Among the reasons, the named 
plaintiffs could not adequately protect the interests of the class 
since the evidence showed that the two named plaintiffs would 
have a conflict of interest with those in the purported class. 

Consider also the recent Alabama Supreme Court decision 
in a shareholder derivative action in Elgin v. Alfa Corp., 598 
So. 2d 807 (Ala. 1992). There, the Alabama Supreme Court 
found that one of the representat ives for the shareholder 
derivative suit was inadequate. The court noted that the plain
tiff's unfamiliarity with litigation may indicate that he is not 
an adequate representative and noted that the representative 
testified that he knew "virtually nothing about the subject 
matter of the complaint," that his knowledge of the complaint 
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came from the "news media", that he had made his decision to 
be a plaintiff merety a week before the depasition. but had not 
seen the complaint until the day of the deposition and had not 
read it by then. 

Fedenl cut• on 1dequicy of ffPl'Umtation 
Adequacy of representation has been a hoUy contested issue 

in federal cases. First, the federal courts have long held that 
the most impartant factor in determining adequacy is whether 
the representative can show that his interest will lead him to 
prove the allegations of the class (i.e., all of the allegations of 
the class) and whether his Interests are in conflict with the 
class." Second, what constitutes an adequate representative Is 
generally viewed as a question of fact that depends on the cir• 
cumstances of each case. Third, it is the plaintiffs burden to 
prove that the class representative is adequate." In addition to 
examining the plaintiff's interests, the court will examine, 
among other t.hings, (I) the representative's knowledge of the 
facts and involvement with the suit, (2) the representali,-e's 
compliance with discovery, (3) the representative's credibility, 
(4) the representative's honesty and conscientiousness, (5) the 
representative's lawyer's ability. experience, connicts and 
ethics, and (6) whether other plaintiffs have shown an interest 
in the litigation. 

There are many federal cases regarding the representative's 
true interests. An example is Greeley v. KlM Royal Dutch Air· 
linf!S, 85 ~-.R.D. 697, 700 (S.D.N.Y. 1980) where a passenger 
who refused Lo settle a claim against the airline (or lost and 
stolen baggage was not entitled to certification or a class that 

would include passengers who had settled, since there was no 
assurance that the plaintiff would "vigorously litigate" the 
questions of fact and law unnecessary to his individual claim. 
but essential to recovery for the passengers who had settled." 

In assessing adequacy, the courts are especially wary of con· 
mets {even potential connicts) bel\\>ten the representative and 
others in the class. An example of a patential conflict defeating 
a class is Piekowski v. Ralston Purina Co .• 68 P.R.D. 443, 452-
53 (M.D.Ca. 1975) where a former customer brought a class 
action against a manufacturer of feed products based on an 
alleged illegal tying of feed purchases to advancements of 
loans. The court declined certiOcation, holding that the plain
tifrs claim was not typical and that he was not an adequate 
representative, finding that the plaintiff had different interests 
from those of wholesalers. dealers, growers, ranchers and 
farms who had good relationships with the defendant, but who 
nonetheless were purparted members of the class. 

Another key factor in assessing adequacy is the class repre
sentat~·s lack of lmtiutli!dge md lack of inuoluement. An e.,cam

ple is Levine v. Berg, 79 F.R.D. 95 (S.D.N.Y. 1978). There, a 
plaintiff brought a class action based upan the Securities and 
Exchange Act. The plaintiff could not recall the facts and cir
cumstances that prompted her acquisition of the shares of the 
corparation, could not recall consulting reparts and testified 
that she glanced only brieRy through the complaint before il 
was filed. The court concluded Lhal the plaintifrs deposition 
revealed an "alarming adversity to unearthing facts" and a "total 
reliance" on her counsel. The court noted that having a quali· 
fied counsel is not enough to satisfy the adequacy requirements. 
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Another eJ<ample is Epifano u. Boardroom Business Products, 
inc., 130 F.R.O. 295 (S.O.N.Y. 1990). There, the plaintiffs 
brought a securities fraud action, and the court rejected one of 
the class representatives as inadequate because o( lack o{ knowl
edge. The representative had no invol\-ement in the filing o( the 
complaint and had no knowledge of it, had not spolam to the 
attorney since the filing of the complaint, and had indicated a 
willingness to setUe the case if personally made whole. The 
court noted that "an additional consideration in assessing ade
quacy is the extent of the plaintiffs interest in the case In terms 
o( active involvement and time spent A plaintiff who is nol seri
ously interested in his own litigation cannot be relied upon lo 
vigorously pursue the claims of others." 

In £fros v. Nationwide Corp., 98 F.R.D. 703, 706-07 (S.D. 
Ohio 1983), the court concluded that the attorneys, and not 
the named plaintiff. were the "driving force" In the litigation. 
The court was especially concerned about the "unfettered dis
cretion" tha.l the plaintiff had given he.r attorneys (such as the 
right to hire new counsel. trial counsel and expert witnesses 
-...~lhoul even informing her)." 

Another consideration in determining the adequacy or rep. 
resentalion is the failure of the plaintiff lo comp(i wholeheart
edly and fully with the discovery requirements. Other courts 
consider that the class representative's lack of credibility as an 
important factor in determining their adequacy of representa
tion. In Kline v. Wolf, 702 F.2d 400, 402-03 (2nd Cir. 1983). 
the district court round that the plaintiffs were vulnerable to 
serious attacks 011 their credibility and were subjecl to unique 
defenses atypical of the rest of the class and, therefore, were 
nol adequate representatives. In Pt1r12irer u. Wolf. 663 f".2d 
365, 367-68 (2nd C,r. 1981) the Second Circuil affirmed denial 
of class certincation, writing that the class represenlalives 
"lack of credibility is abundantly clear in the record. She gave 
no less than four versions of her conversation with her broker. 
(The court then described the four versions}. The credibility of 
a plaintiff may be considered by the trial judge in dtJermining 
the plaintiffs adequacy as a class representative." 

In assessing adequacy, courts have also looked al personal 
foclors such as honesty and conscientiousness. 1n K1!11dler v. 
Federated Deportment Stores, Inc., 88 F.R.O. 688. 694 
(S.D.N.Y. 1981). Lhe court found that a charge account cus
tomer whose recovery in a class action antitrust lawsuit would 
likely fall below the amount unpaid on a prior account was not 
a proper class representative, especially because her currenl 
charge account might be subject to cancellation based on 
inaccurate statements in her application. 

Another key consideration for adequacy is the class repre· 
sentative's counsel. The court will examine ll) cou=l's com
petence and experience, (2) counsel's co'l,nicts. and (3) 
counsel's ethics and actions in this litigation. Courts expect 
counsel to acl in a fiduciary role to protect the class and will 
examine closely the counsel's own potential conflict or inter
est.• For example. some cases have held that it is a conRict or 
interest for the plaintiffs attorney to actually be a member of 
the class. In Bachman v. Pertschuk. 437 F. Supp. 973, 976-77 
(0.0.C. 1977) the court ruled that an attorney could not be 
class counsel where his personal interest as a class member and 
as a person presently employed by the defendant created a con-

THE ALABAMA LAWYER 

met of interest. There are many cases holding that counsel for 
the class cannot also be a doss rt.1presentoliue because of the 
inherent class conflici." Furthermore, several courts have stat· 
ed that a class representative cannot be allied with the class 
counsel or have a family relationship with the class counsel."' 

As a general matter, it should be noted that the ethical con
duct of the class counsel is a relevant factor lo consider when 
considering their adequacy.° For instance, some courts have 
looked with skepticism upon dass counsel who solicited the 
class representatives and, therefore, solicited the lawsuit. Even 
though such solicitation may not violate the Alabama Rules of 
Professional Conduct (provided there was no in-person solici
tation, or direct phone conlaci and that all solicitatio11s were 
filed with the state bar)"· the court can find that the class 
counsel ls not an appropriate or adequate class counsel." 

Finally, courts will sometimes consider whether other mem
bers of the class have intervened in support of the plaintiff in 
determining the plaintiff's adequacy as a class representative. 
For instance, one court has written that, ·None or the present 
customers of the defendant have sought to intervene in this 
action even though it has been pending since September 1973. 
The courts have recognized. as a negative ractor to class certi
fication, this lack of interest in entering the legal arena..}' 

Three class types 
The plaintiff must satisfy each of lhe requirements of Rule 

23(a) and fall within one of the categories of Rule 23(b) which 
ltemiies three types of class actions: 
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Rule 23(b)(l) 
(b) Class Actions Maintainable. An action may be main

tained as a class action if the prerequisites of subdivision (a) 
are satisfied, and in addition: 

1. The prosecution of separate actions by or against indi
vidual members of the class would create a risk of: 

a. Inconsistent or varying adjudications with respect to 
individual members of the class which would establish 
incompatible standards of conduct for the party oppos
ing the class, or 

b. Adjudications ,vith respect to individual members of the 
class which would as a practical matter be dispositive of 
the interest of the other members not parties to the 
adjudications or substantially impair or impede their 
ability to protect their interest; or 

Alabama cases on (b)(l) type class 
There has only been one Alabama case to discuss Rule 

23(b)(l)." In Taylor v. liberty Nat. lif e Ins. Co., 462 So. 2d 
907 (Ala. 1984), a plaintiff sued, alleging misrepresentation 
regarding a burial policy and collaterally attacking a prior 
class action case. The prior action did not include individual 
notice to Taylor as required by Rule 23(b)(3), but not required 
by Rule 23(b)(l) and Rule 23(b)(2). The court analyzed 
whether certi fication of the prior action would have been 
proper under Rule 23(b)( I) or Rule 23(b)(2). The court deter
mined that 23(b)(l) certification would not have been proper: 

A rule 23(b)(l) action is proper in cases where the rights of 
individual class members would be prejudiced if the suit were 
brought individually or in cases in which inconsistent adjudi· 
cation among the parties might result if the suit were individ
ual rather than class; . .. More simply, if the relief requested bi 
predominantly monetary, the action must be brought as a 
23(b)(3) suit . .. 23(b)(I) and (b)(~ classes by their nature are 
more cohesive than (b)(3) classes. 

Federal cases on (b)(l) l}lpe class 
Rule 23(b)(l) actually establishes two somewhat unrelated 

types of class actions. A Rule 23(b)(l)(A) class action is used 
for the benefit of the defendant where "there is risk of incon
sistent resu lts leaving the paTty opposing th e class in a 
quandary as to how he should govern himself. .. "" There must 
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be a real risk that separate actions will occur, otherwise there 
is not a danger of the courts fashioning incompatible stan
dards." Furthermore, most federal courts hold that if the 
threatened inconsistency is the possibility of having to pay 
money damages to one and not another, Rule 23(b)(l)(A) is 
not met (i.e., 23(b)(l )(A) is not appropriate when the threat
ened inconsistency is that the defendant might win one indi
vidual damages lawsuit and lose another)." This is especially 
true when the class action is' brought by consumers with small 
claim s, because the r isk of multiple actions is remote. " 
Instead, the courts and commentators usually assume that 
23(b)(l)(A) classes are only appropriate when the defendant 
will truly be in a "conOicted position" (i.e., when different 
results would impair the defendant's abilitt lo pursue a uni
form, continuing course of cond uct). Further , Rule 
23(b)(l )(A) classes are less likely to be appropriate when there 
are more individualized issues. One federal court has gone so 
far as to suggest that if there are any individualized issues, 
Rule 23(b)(l)(A) is inappropriate.'" 

The classic example of a Rule 23(b)(l )(A) class action is 
where suit is brought against a riparian up-river landowner by 
a down-river owner, as it would be chaotic to permit various 
individual lawsuits by different down-river landowners." Rule 
23(b)(l)(A) actions are appropriate where a defending part 
may be "obi iged by law" to treat al I similarly. An example 
would be where an action is brought against a municipality to 
invalidate or modify a bond issue or assessment" Note that 
the Eleventh Circuit and most courts hold that certification 
for Rule 23(b)(l)(A) cases is limited to cases seeking injunctive 
and declaratory relief." 

A Rule 23(b)(l)(B) class action requires that the adjudica
tion might be injurious to the contentions of other individu
als. Precedential effect or stare decisi!i is not sufficient, but the 
prejudice need not be as devastating as a defense of res judica
ta ."' According to the notes to the Federal Rules, an example of 
this type of class action is a suit by shareholders to compel a 
dividend or recognize preemptive rights, or an action by an 
indenture trustee to protect the holaers of securities." Rule 
23(b)(l)(B) classes can be seen as a type of an interpleader 
action, that is, where there is a limited fund or a single object 
and many claimants. Rule 23(b)(l )(B) is not appropriate, usu· 
ally, for mass torts. One recent Federal district court has writ
ten that, "Some have argued that Rule 23(b)(I)(B) should be 
used for mass accident claims or other circumstances where 
there is a prospect of depletion of assets of a defendant by mul
tiple claims for punitive damages, but this appears to have 
been rejected by most courts:•" In fact, courts have been gen
erally hesitant lo certify any type of class action for mass tort 
cases, especially Rule 23(b)(l) class actions that do not allow a 
plaintiff to opt ouL" 

2. The party opposing the classes acted or refused to 
act on grounds generally applicable to the class, 
thereby making appropriate final injunctive relief 
or a corresponding declaratory relief with respect 
to the class as a whole; or 
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Rule 23(b)(2) is appropriate for injunctive or declaratory 
judgment actions, but in addition the class proponent must 
show that the other party "acted or refused to act on grounds 
generally applicable to the class.• This type of class was 
designed primarily to handle constitutional and civil righU 
cases and has also bttn extensively used against g<)\'tmmental 
units, for environmental claims, and for patent clairTl$." If lhe 
predominant relief sought is damages, the class should not be 
certified under Rule 23(b)(2). Because of the notice and class 
requirements imposed on the plaintiff in Rule 23(b)(3), class 
plaintiffs and U1eir counsel sometimes attempt lo improperly 
invoke llu le 23(b)(2) by including in their requested relief a 
demand for an Injunction or declaratory judgment. 

Alabama cases on (b)(2) type class 
The leading Alabama case discussing the diITerence between 

(b)(2) and (b)(3) is Tog/or v. liberty National life Insurance 
Co •. 462 So.2d 907 (Ala. 1984). discussed above. The Alabama 
Supreme Court observed that the major distinction between 
(b)(2) and (b)(3) classes is the notice requirement for (b)(3) 
classes involving monetary relief. The court emphasized that 
notice is mandotorg in (b}(3) doss suits, as opposed to the dis
cretionary notice discretionary in (b)(I) and (b)(2) suits. The 
Alabama Supreme Court held that certification of a (b)(2) class 
involving claims (or monetary relief without individual notice 
to the class members amounted to a deprivation of the due 
process rights of the class members. The Tog/or court found 
that, since the class had been incorrectly certified under llule 
23(b)(2), the class action did not command res Jud/cola. The 

MEDIATION 

court noted specifically that the federal complaint had 
reque.sted injunctive and monetary relier. but noted that lhe 
final seltlemen/ of the federal case was one primarily involving 
monet,ry relief, making the equitable demands a ·mere facade 
created by the originally named parties." It wrote, ~More sim· 
ply. if lhe relief requested is predominantly monetary. lhe 
action must be brought as a 23(b)(3) suiL" 

Federal cases on (b)(2) type clau 
Federal cases are unanimous that a suit seeking predomi

nanlly money damages shou ld never qua lHy under Rule 
23(b)(2)." An example is Indiana Stole Employees Assoc. v. 
Indiana Stale Highway Com., 78 P.RD. 724, 725-26 (S.D. ind. 
1978). There, the plaintiffs (stale employees) sought reim· 
bursement of forced polilical contr ibutions and declaratory 
and injunctive relief. The court rejected the plaintiffs' argu
ment that their class qualified under Rule 23(b)(2), stating 
that the individualized nature or the class member damage 
claims was such that the damage issue in the case would pre
dominate or oveJWhelm issues or generalized, equitable relief. 

Rule 23(b)(3) 
3. The court finds that the questions of law or fact 

common to the members of the class predominate 
over any questions affecting only individual mem
bers, and that a class action is superior lo other 
available methods for the fair and efficient adjudi· 
cation of the controvers)•. The matters pertinent to 
the findings include: 
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a. The interest of members of the class in individually 
controlling the prosecution or defense of separate 
actions; 

b. The extent and nature of any litigation concerning 
the controversy already commenced by or against 
members of the class; 

c. The desirability or undesirability of concentrating 
the litigation of the claims in a particular forum; 

d. The difficulty likely to be encountered in the man
agement of a class action. 

Rule 23(b)(3) is pr imarily a damages class and has been 
used for actions such as consumer rights, securities law viola
tions and antitrust law violations. Courts have considered this 
type of class to be less cohesive than (bl(2) and (b)( I) classes 
and have found that the reasons for class certification under 
(b)(3) are less compelling than the reasons for certification 
under (b)(l) and (b)(2). Under Rule 23(b)(3), individual notice 
is required to each class member (who can be determined with 
diligent effort). Furthermore, the standards for certification 
are more stringent under Rule 23(b)(3). 

Alabama cases on (b)(3) type class 
No Alabama case has directly construed Rule 23(b)(3) in 

determining whether a class action should be certified. Never
theless, several Alabama cases have determined that classes 
were not "manageable" and therefore, the classes could not be 
certified. A case illustrating the "unmanageable" factor is But
ler v. Audio/Video Affiliates, Inc., 611 So. 2d 330 {Ala. 1992), 
involving allegations of bait and switch consumer fraud by a 
department store. The trial court rejected class certification 
and the Alabama Supreme Court affirmed, having analyzed the 
proposed class under the standards of Rule 23(b)(l). 

A second major Alabama case discussing the "unmanage
able" factor is Marshall Durbin & Co. v. JaSf)!!r Utilities Board, 
437 So. 2d 1014 (Ala. 1983). There, the Alabama Supreme 
Court found that a class was not proper because approximately 
28 percent of the proposed class would be subject to compul
sory counterclaims for delinquent gas service accounts, mean
ing the class would not be "manageable". The court noted that 
"each of these accounts would be subject to defenses which 
would complicate the litigation and, in the words of the trial 
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court , 'defeat the manageability requirement of the class 
action."' 

Federal cases on {b)(3) type class 
Rule 23(b)(3) is intended for class actions involving small 

claims , often consumer claims." Rule 23(b)(3) lists two 
requirements for class actions: (1) common questions pre· 
dominate, and (2) the class action is superior to other meth
ods. It also lists four factors (not intended to be exhaustive) to 
be analyzed: (1) individual interest in controlling litigation, (2) 
other ongoing litigation, (3) desirability of concentrating liti
gation in this forum, and (4) the manageability of the poten
tial class action. 

The first requirement is common questions must predomi
nate. While this standard has never been quantified, it is not 
sufficient that common questions merely exist. The cases in 
which courts have refused to certify class actions under the 
predomination requirement often involve a potentlal for sepa
rate adjudications of each class member's claim or defense or 
where there are compulsory counterclaims. An example is 
Estate of Remley v. Amoco Production Co., JOO F.R..D. 419, 
421 (S.O. Tex. 1983). There, a class of oil lessors was not certi
fied in an action against a common lessee when each lease, 
because of unique qualities, drained in a different manner and 
at a different rate. Thus, although lessors might show that the 
lessee systematically drained each field, each would be 
required to prove individual injury. Another example is Wilcox 
Dev. Co. v. F'irst Interstate Bank, N.A., 97 F'.R.O. 440, 446-47 
(D. Oregon 1983). There, the plaintiffs alleged that a bank and 
its holding company breached /heir contract by charging 
plaintiffs an interest rate that was higher than the bank's low
est rate. The court found that this was not a proper (b)(3) class 
because questions of class membership involving each class 
member's knowledge of the "prime rate" predominated. 

A third example is Schmidt v. Inters/ale Federal Savings & 
Loan Association, 74 F.R.D. 423, 428-29 (0.0 .C. 1977). There. 
a federal court refused to certify a class of plaintiff home mort
gagors. These plaintiffs were located · in the District of 
Columbia, Maryland and Virginia. The court held that it would 
be necessary to apply three separate and possibly inconsistent 
bodies of law to the breach of a contract and unjust enrich
ment claims. Because (1) the presentation or the claims on a 
class basis was unduly complicated, and (2) the case would 
raise many questions of law that were neither common nor 
predominate throughout the class, class certification was 
denied. Note that there are several cases finding a lack of pre
domination because of the presence of multiple states' laws." 
Compulsory counterclaims can also lead to a finding or no pre
domination." 

An example of common questions predominating is Roper v. 
Consurve, Inc., 578 F.2d U06, 1113 (5th Cir. 1978). There, 
credit card holders brought a class action against a national 
bank, alleging that credit card charges were usurious under 
Mississippi law. The plaintiffs argued that the individual fact 
determinations could be reached by using objective criter ia 
and the assistance of a computer. 

The next requirement is tl1at a class action must be superior 
to other available methods . This analysis is designed to 
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determine whether the objectives of the class action procedure 
will be served by this analysis, and should involve a weighing of 
the advantages and disadvantages of class treatment as well as 
p0ssible alternatives (such as joinder, intervention, joint discov
ery, administrative treatment, and test cases)." ln examining 
the merits of class treatment, the courts have relied heavily on 
the four factors listed in Rule 23(b)(3). An example is Parker v. 
George Thompson Ford, fnc., 83 F.R.D. 378, 381-82 (N.O. Ca. 
1979), the court ruled that the class action failed the superiority 
requirement when class certification would result in a relatively 
small recovery for individual class members while exposing the 
defendant to large administrative costs and requiring substan
tial amounts of court time for supervision of the action. 

The first factor under Rule 23(b)(3) is the interest of individ
uals in controlling their own suits. Cases that find that this 
factor has not been satisfied usually involve larger claims." 
Another situation in which a party may have a strong interest 
and individual control of the litigation is when there are ani
mosities within the class." 

Another consideration in determining the interest of indi
viduals in controlling their own suits is the possibility of coun
terclaims against them. In Carter v. Public Finance C-Orp., 73 
F.R.0. 488 (N.O. Ala. 1977), the court refused to certify a class 
action for possible violations of the Truth-in-Lending law. The 
court determined that 85 of the potential 383 class members 
were in default, that the defendant had potential counter
claims against each of these class members and that such 
counterclaims were compulsory. The court noted that these 
members could find themselves exposed to greater liability for 
the counterclaims than they cou.ld ever hope to recover in the 
class action and, therefore, probably would never have chosen 
to bring individual actions. The court, therefore, concluded 
that the superiority requirement had not been met and that 
there was a likelihood that large numbers of the class mem
bers would move to opt out of the class. Finally, the court held 
that there would not be a predomination of common ques
tions because of the numerous counterclaims and a.lso noted 
the administrative difficulty imposed by such counterclaims. 

The second factor listed within Rule 23(b)(3)(b) is the 
"extent and nature of any litigation concerning the controver
sy already commenced by or against members of the class.• 

The third factor is the "desirability or undesirability of con
centrating the litigation in one forum." Wright, Miller and 
Kane write regarding this factor that: 

First, a court must evaluate whether allowing a Rule 
23(b)(3) action to proceed will prevent the duplication of effort 
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and the possibility of inconsistent results. Indeed, in defendant 
class actions, it has been suggested that clause (b)(3)(c) 
instructs the court to take into account the importance of pro
tecting defendants from being subjected to "the expensive 
ordeal of continually having to demonstrate their innocence al 
trial." In this regard, the third factor is closely related to the 
second consideration enumerated in Rule 23(b)(3) - the 
extent to which other actions have been instituted. 

The other consideration a district court must take account of 
under subdivision (b)(3)(c) is whether the forum chosen for the 
class action represents an appropriate place to settle the contro
versy, given the location of interested parties, the availability of 
witnesses and evidence, and the condition of the court's calen
dar. The analysis is similar to that used in deciding a transfer of 
venue question under Section 1404(a) of Title 28 ... 

The fourth factor is the difficulty to be encountered in the 
management of the class action. This factor is closely related 
to the superiority determination. Several federal lawsuits have 
found that proposed class actions under Rule 23(b)(3) were 
unmanageable and, therefore, should be dismissed. A leading 
case is Eisen u. Carlisle & Jacquelin, 479 F.2d 1005, 1010-11, 
1017 (2nd Cir. 1973). There, a class action was brought for odd 
lot investors. The court held that the only way that the class 
action would be manageable was (I) to give less than individu
al notice to all identifiable class members, (2) to have the 
defendant share the cost of the notice, and (3) to provide for a 
fluid class recovery" instead of individualized relief; therefore, 
the court dismissed the action because it was unmanageable 
- Rule 23 provides for none of these procedures." 

In deciding the manageability question, federal courts have 
also sometimes considered the counterclaims of the defen
dants." 

Conclusion 
Although our tr ial courts are given discretion in molding 

class action suits, certification of such actions should not 
occur in the many cases that do not satisfy the fundamental 
requirements of Rule 23(a). Additionally, factors involved in 
deciding the type of class under Rule 23(b) may either operate 
against certification or in favor of restricted or conditional 
certification. The trial judge must carefully avoid the occa
sional temptation to grant class certification based simply on 
broad allegations and willing class representatives and attor
neys, and instead carefully scrutinize the purported class and 
the named plaintiffs' claims under the Rule 23 guidelines. 

The next article in a future issue of The Alabama lawyer 
will focus on issues of venue and jurisdictio1_1, pretria l 
motions, statutes of limitations, discovery, certification l)ear
ings, notice, appeals, settlement, and attorneys re.es in Alaba
ma class actions. 
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a review of !he major laws and cases with knowledgeable 
commcnto.ry without paying tbeS65-150 most law books 0011, 

The fim in a series of Pnlcucal Law Books from Earth Seven 
Press, ii is written by an attorney with ~ of experience in 
dte MCA. Send jus1 $ J 2. 00, posq,a id, per copy 10: 

Ray Vaughan 
3320 W e llin g 1on Road, M on 1go m ery, Ala b am a 36106 
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ule Ins. Co.. 660 F &,pp, 1449, 1• 61 (ND.Ala 1987), a/rd877 F 2" 877, 
883 (llm Cir 1989). 

29 Ala.R.CIYP 23, CCJlm>ttH~ 
30 EiM> v. calf<slt&-,391 F-2d 556. 51W (2nc!Cir 1968t 7A ~ 

Moller.SKaoe.§1773 
31 Mcl>onna.11 Oouglas Corp v U S O,,Jt Qw,r lo, C-,i1rat Di&1. 523 

F :N 1083 (9Vt Cir 1975) ~'Y NI - nu! al IOn of pm """' 
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unde, 23(b){l)(A)), Prum v Al/ltd Cllf/mlco/ Cotp , 85 FR D 100. 
106,107 (E O.VI 1980) (23(b)(l)(Al no1 1pp,op .rl11e when !ht 
U'lreatened •nconsf11ency I• sltrtply cnat deftndant mfgn.t Mn one law. 
ault and lose ano,ner). Goldm• n v Flrtt Not Bank ol Chicago, 56 
F R D. 567, 590 (N.O 1M 1972), rovr,itd on omor grounds 532 F.2" 10 
(7m Cir 1976) 

32 Els8'1. 391 F.2d a,~. 78 Wflgl>L M,//or 6 Kan•.§ 1782 alp 55, 
33 Kaplan, 'Conllnulng WOil< ol lhe Civil C4rnm 11eo 1966 Amendments ol lho 

Fedocel Au!os ol Civil P1ocec:1ures (I); 91 Harv L Rev. 356. 398 (1967): 'lA 
IVrig/,1, M11er & Kane, §1713 01 p. 429, 

34 Tooerv.Cnarnl1a,lno .. 68F.R.O. 7<,8 1(MO P• 1973).seutso/JlroO... 
nl$ Greenman S.Curltios Utlg, t;on. ffl F 2d 1539, 15,45 n..8 ( 1 Hn Cu 
1987) 

35 See AdVlsory Col\'mnoo Noto ,o ,gee Amondmon1 10 Faderol Rule 23 
36 See Advlsoly eomn.uo. Nole 10 1gee Amlnd~••I IO Federal !Me 23 
37 See In ro Oonnis _,, -..,. 1129 F 2d IS39, 15•5 (1 lln C" 

1987) 

3S Al&. R. 0v P. Zl. Conmmi1o Qm1W1II; Inn, --
Ulloa*"1. ll29 F 2d a, IMS 

3!I s..e--,C<mniaeo - .. ,gee,,,,,,.,, ..... - .. -23. 
40.. wa.,dron " Rayma,k tndu1trft1. Inc .• 12, FA O 235. 237 (No 

GL 1989): 1-e.e oen.erally, C Lyon. Al•t,1m• Pract>ce Rules or 
C,v,t Pr<H:edur• AnttatdtMJ, f 23 3 al p 3.56 (2nd td 1986} (ciling 
cases)~ In re Denni• Gre•nman S"' Lllip,tlon, 829 F.2d 15 39 
(111h Or 196n 1M ... in reA.H Robi't1 Co .. 880 F.2d 709. 741 (>llh c;r 
1989) 

• 1, Wo,'dlOtl v. Rayma,k /f!tfustro•1. /f!Q,, 124 F R.O 235. 237 (ND.Ga 1969). 
7 A Wright Mi//(/r & Kano, § 1783: c:ompatt Nowborg on C!OSS Actions§ 17 
(arguing for a contrary ,esult.), 

42, I Newberg on Class Ac1,001. § • t 1 (ll• 1ing example cases). 7A Wright. 
Ml/lo, & Kane, §§ 1775, 1718. 

'3 . See also In ro Sch0o/ AtO•t101 L.1//0IIICJI\ 78'ol F 2d 996. 1000 (Std c;,. 
1986), Ei5en v. Cllrlirhl & .11tcq,,.r,,,, 391 F 2d 555, ~ (2nd Cir 1968), 
Walsh v Ford Mo/CJ( Co. 130 F .R.D 2IIO. 264 (0 D c. 1990t. a,_, v 
G«ber f'ro<hc;# Co . 125 FR D 1111. 120 (£.0 Pa 1989). Hemande, v 
lklll«f Fn Ins. Co. 79 F R.O 419, •29 (ND NI 1978}. In,. Pty,,ood ,rw,. 
Trust IJl9allO\ 76 F .R.D 577 (el) lo 1978) 

~ SH7A~Wlfrr-~flm 
45 S.. alSO s.no,, v AIMnl . L1""11. PNtc•. ,- & S1rl/h, <8Z F.M 8ll0. 

882-83 (SU, Cir 1973), W- v Fold - Co. 130 F .RD 260, 2El!).7S 
(0 O C. 1990) (Y6fl«t•on among 1ta1e·• lewa conc.ern,,,g sccpe ana 
implicat,ons of '"""""' _,.. ..., aboul wrluen WBrrantesk Co<,a-Co/o 
8onlrng Co. 01 Eiizao.m. NC. v c«:a,eoi. Co. 95 F.R.O 168 (D. Del. 
1982). McMeny v. s.,,,,. •• • 72 FRO •so. •53-56 (D "' '"" 1976) (no 
(bX3) class aallon becauae lhe broach ol -l!lltl dlrms ""'*"' lhe la»$ 
of sevon sop,araie statos) 

416 Su ACvlsory Commlneo Nole 10 1966 Amondment to Fectecel Aulot23: 
Parker v. Georpo Thorrrpis<tl1 Ford .. Ina .. 83 F.A 0 . 378 (ND.Ga. 1979) 

47 See Advfsory Commnee Nc;,10 10 1966 Amondmonl 10 J:ederal Rule 23. 7A 
Wril}llt, MJ/Of & Kane. § 1779 al p, 55 1 

•8 SH . O.Q .. AM/COMM System,, /no. v. AmO<lcsn Tel•phone & Talograph 
Q>, 101 F.RD . 317,322-23(£0 Po 19&<)(,.,U•lrUllocllon,ogardingcon
-ly of vanou,; d"'"°" IO loiopl',ont) 

•9 Id 81322·23: 7A ~. MD,-.&"- · f 1780o, pp , 567-68 
50 7AWt¢!.A611er&Kano.§178001pp 572.73 
51. A Nuid class ,~ •• -· ,_. lo no lndMdouzod c1o-.:ron 

of damaga. bul intt .. d,,,. 'clot& u. -· ls lhe plainldf and,,,. 
l<,wy a..-a,ds a bUllc ....,., wlllch N de'enoan1 p,11ys ln1o co.n. •79 F -2d 
01 1010. Then ll>e OCU1 (lhe judgo)---""11- is., be dl$-

- Id. 52. Se• also Ablam.s v lnt•rco. Inc, 710 F 2d 23. 29-31 (2na 
c,, 1983); l<endler Y F•d•r•ted O.pt S:0,1~. Inc . 88 f R.O. 688 , 
69><·95 (S.0 .N V 1981): Glllloway v Aml!rlcan 818nd1, Inc.. 81 FA 0 
580. 564-117 (ED N.C 1978), Tr,ck., v Manning Jmptement, Inc.. 73 
F.R O. SSA, 560-64 (N,D low, 1976), s,n Antonio To/op/lone Co. v. 
American Telephone & TtJ,orapn Co. G8 F.R O 435 , 443 (W.O. Tex 
1975) 

S3. 1 Newbr>rg on Class Acoon, §4,3,C (1,,11ng ..... ,: "'" especially, Cotchon 
v. Avis Rent A Car Sys/om, Inc, 56 FR .0 . 5'10, 6.53 (S O.N.V 1972). 
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JOl/f S AT~ HE' a£ACH! 

ALABAMA STATE BAR ANNUAL MEETING 
July 18 - 21 

Perdido Beach Resort • Orange Beach, Alabama 
Registration materials and hotel resen,atlon forms wlll l,e In the mall soon. 
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DISCIPLINARY REPORT 

Suapenalon 
• On October 28, 1993, the Supreme Court of Alabama 

suspended Bessemer atto rn ey John H. McEniry, Ill for 
a per iod of six months, effective that date. McEniry was 
retained by a client from St. Louis, Missouri to redeem 
a house in Bessemer, which had been sold for delinquent 
taxes. McEniry was originally retained on or about January 
6. 1990. Between that time and the time of his discharge 
on May 7, 1992, McEniry took virtually no action on the 
matter. He had been paid a retainer or $425 at the time 
or his retention and had received a check for the delinquent 
taxes. The client hired counsel in SL J,ouis in an attem pt 
to get some communicat ion from McEniry. After he was 
fired, McEniry returned the check he had been sent a year 
earlier for the delinquent taJtes. It was unnegotiated . 
McEniry failed to respond to the grievance or answer the for• 
mal charges filed against him by the bar. A default was 
entered against him on the merits. He did not appear at 
a hearing to detennine discipline. McEniry"s prior discipline 

established a pattern or wi11fully neglecting legal matters 
entrusted to him. IASB No. 92·5521 

Public Reprimand 
• Montgomery attorney John A. Taber received a public rep

rimand without general publication on September 17, 1993. 
Tlber filed a products liability case against Allis Chalmers aris
ing from a "'Ork.related injury. After the lawsuit was filed, 
Taber was advised that Allis Chalmers had filed a petition in 
bankruptcy. Thereafter, Taber decided that the producL~ liabill· 
ty claim had no merit and therefore did not file wllh the prod· 
uct liability trustee for Allis Chalmers with the result that the 
lawsuit was dismissed. Throughout the representation, Taber 
failed to adequately communicate with the client, and, specifi. 
cally, failed to inform the client that the client had no merito
rious claim agains t the Allis Chalmers Product Liability Trust. 
Tabtr plead guilty to a violation or Rule l.4(a) for failing to 
keep the client fully informed concerning the status of a l~l 
matter. (ASB No. 92·1651 • 

NOTICE OF SUBROGATION 

Do you represent a client who bas received medical benefits, lost wages, 

counseling, or funeral or burial assistance from the Alabama Crime Victims 

Compensation Commission? 

When your client applied for compensation benefits, he/she signed a subrogation 

agreement pursuant to Code of Alabama, 1975, Section 15-23· l. el. seq. The 

attorney who has filed suit on behalf of a crime victim should give notice to the 

Alabama Crime Victims Compensation Commission upon filing a claim on behalf 

of the recipient. If notice is given. attorney fees may be awarded in an amount not 

to exceed 15 percent of the amount subrogated to the Commission. 

U you have any questions, contact Anita Drummond or Sara Myers at the 

Alabama Crime Victims Compensation Commission, (205) 242-4007. 
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LEGISLATIVE WRAP-UP 
By ROBERT L. McCURLEY, JR. 

1994 Regular Session 
Over 1,000 bills have been introduced 

in the Legislature. However, the only 
topic that is making the news is educa
tion reform and its accompanying tax 
reform. 

There are numerous items that 
lawyers shou ld be aware of, many of 
which could pass. Any lawyer having a 
concern with the legislation mentioned 
should contact their state senator or 
state representative to voice their sup
port or opposition. 

Bar activities 
In January , the supreme court 

removed the maximum number of 
times a person could sit for the bar 
exam. In response, the Legislature has 
before it a general act and a constitu
tional amendment, both of which limit 
to five the number of times one may 
take the bar. 

There is also pending a bill to place 1:\\.-o 
district judges on the Court of the Judicia
ry and the Judicial lnquiry Commission. 

The Administrative Office of Courts 
has a bill to regulate court-appointed 
attorneys by establishing statewide pro
cedures promulgated from AOC. 

Busine ss organizations 
Pending is the Law lnstitute's revised 

Business Corporation Act based on the 
Model Business Corporation Act. See 
May 1993Alabama lawyer. 

A bill that proposes a comprehensive 
scheme of regulation and policing of char
itable funds solicitation is also pending. 

Family law 
A bill has been introduced that estab

lishes that a judge must award joint 
custody in every case except for rare cir
cumstances and that a 13-year-old child 
determines who will be his or her cus
todial parent. Another bill provides that 
paternity cases may be relitigated even 
after a final judgment when there is 
new scientific evidence that excludes 
the legal father. Several significant 
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changes in the Uniform Parentage Act 
are made in another bill. Also pending 
is a bill that allows a withholding order 
to be terminated when the children 
reach majority by the payor parent's fil. 
ing of an affidavit. The termination 
order becomes effect ive unless the 
other spouse objects within 20 days. 

Several bills are pending that would 

allow the present value of retirement 
pension benefits to be included in the 
spousal estate and subject to a property 
settlement. 

Criminal laws 
Several bills are pending that would 

add to the list of offenses that constitute 
capital punishment, and require life with
out parole for those who commit a simi
lar offense twice regardless of the degree 
or the felony. There is increased punish
ment for: hate crimes; crimes against 
judges and court personnel, young peo
ple, and the elderly; and sexual abuse. 
Another bill excludes from youthfu l 
offender status anyone 16 years of age or 
older who commits violent crimes. 

Last year, the bail system was revised. 
Pending again by the same sponsor is 
another bail reform bill. 

Several bills have been introduced 
concerning handguns. One bill restricts 
handguns from schools. Another bi II 

allows cities to regulate handguns , 
while a third bill provides for increased 
punishment for the use of handguns. 

Driving laws 
Also pending are bills to reduce the 

amount of the alcohol content in the 
blood for presumption of driving under 
the influence from .JO to .08. One bill 
allows the director of Public Safety to 
revoke a driver's license upon an arrest 
for DUI. In one bill a fourth DUI will be 
a felony. Another bill provides that an 
arrest for driving with a revoked license 
will cause a forfeiture of the vehicle. 

Another proposed bill will require a 
new tag every time a car is sold. 

New boating laws are pending that 
would require a license to operate a 
boat and restrict drivers to those 14 
years or age and older. Further, there is 
a proposal for a DUI law for boat opera
tors similar to the vehicular DUI law. 

In one bill a person who subleases a 
leased car will be deemed to have com
mitted a crime. 

Real estate 
One bill requires the address of the 

grantee to be on the deed, while anoth
er requires the grantor, grantee or 
attorney to certify on the deed as to the 
actual value of the property conveyed. 
Still another bill makes it a crime not 
to satisfy a lien. 

Liability 
Bills are pending to provide immuni-

Robert L 
McCurtey, Jr. 
RobCfl L McCurley, Jr. 
Is the di1ec10t of ihe 
Alabama Law Institute 
at the University of 
Alabama. He teoeived 
hi& undergraduate and 
law degrees from the 
University. 
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New dean 
FREE CATALOG 1-800-272-3833 

Faccory Direct Prices 

ty from civil suits against all peace offi
cers, architects. engineers and builders. The Institute is housed at the Univer

sity of Alabama School of Law. Upon 
Dean Nat Hansford's retirement, Profes
sor Ken Randall was app0inted the new 
dean. Dean RandaU joined the faculty in 
1985 after practicing Jaw on Wall Street. 
He has a J.S.D. and LL.M. from 
Columbia and a second LL.M. from Yale. 
His specialty is international Jaw. 

• s .. nd-Up O..lu 
Summary 

• ~-olving ll.ookc:ue. Much of the legislation that passes 
this year will probably come in the last 
few days due to the priority given to 
education reform. The Legislature is not 
expected to adjourn until Monday, April 
25, 1994. However, it will be approxi
mately September before pocket parts to 
the Code of Alabama will be available. 
Nevertheless, copies of these bills can be 
obtained by contacting the secretary of 
the Senate or clerk of House. 

• Sud21blc Book.ca,a; 
• Dictionary Standt 
• Conlcttritt T2blo 
• T,bl< Dew 

"'c m11nubccun: a.II furnhutt lroai wlld 
mahog:111y. oak, t.bcrry, wa.lnu1 & 0thc.r hard, 
woods. Sitii(ac,ioo 3'•:i.nn1ttd. 

TI~1 E-N~lMBCR 
W00DCRAFTERS, !N C. 
Dc:1>e, AD1 e.o. llc>:c 355 

Sil YcrhilJ, AL 36576 
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For further information, contact Bob 
McCurley, Alabama Law Institute, P.O. 
Box 1425, Tuscaloosa. Alabama 35486, 
or call (205) 348-7411; fax (205) 348-
8411. • 

Beginning Monday, January 31, 1994, 

The Law Library's New Hours Are: 

Monday-Friday 8:00 A.M. • 8:00 P.M.! 

Saturday 9:00 A.M. · 5:00 P.M.! 

Information on hours and services, call 

(205) 242-4347 . 

General legal information , and information about cases 

call Reference@ (205) 242-4957. * 

Information about the collection and photocopies call 

Circulation and Document 

Delivery @ (205) 242-4953 . 

Outside Montgomery, call toll free 

1-800-236-4069 

To telefax dial (205) 242-4484 

• The Law Library staff is prohibited by law from giving legal 

advice. 
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NOTICE OF ELECTION 
Nollce is given herewith pursuant lo the Alabama State Bar Rules Gcweming Election of President-elect 

Qlld Commissioner. 

COMMISSIONERS 

Bar commissioners will be elected by those 
lawyers with their principal offices in the follow
ing circuits: 2nd; 4th; 6th, place no. 2: 9th; J 0th, 
places no. I, no. 2, no. 5, no. 8, no. 9; 12th; 13th, 
place no. 2; 15th, place no. 2; 16th; 20th; 23rd, 
place no. 2; 24th; 27th; 29th; 38th; and 39th. Addi
tional commissioners will be elected in these cir
cuits for each 300 members of the state bar with 
principal offices therein. The new commissioner 
positions will be determined by a census on March 
I, 1994 and vacancies certified by the secretary on 
March 15, 1994. 

The terms of any incumbent commissioners are 
retained. 

Dear Alabama State Bar Member/Spouse, 

All subsequent terms wi II be for three years. 
Nominations may be made by petition bearing 

the signatures of five members in good standing 
with principal offices in the circuit in which the 
election will be held or by the candidate's written 
declaration or candidacy. Either must be received 
by the secrelaJ)I no later than 5 p.m. on the last 
Friday in April (April 30. 1994). 

Ballots will be prepared and mailed to members 
between May 15 and June 1, 1994. Ballots must be 
voted and returned by 5 p.m. on the second Tues
day in June (June 14, 1994) Lo state bar headquar
ters. 

The Alabama Judicial Department is now in its new building. Requests to see the Judicial Building and 
learn about Alabama's Judicial process are at an all-time high. 

Here is why I am writing to you. We have established a successful Docent Program composed of spous
es of the Justices and judges, members of the bar, state employees and re.tirees. Unfortunately, we do not 
have enough volunteers to cwver our busy tour schedule. We are looking for capable, informed people to 
give us a hand in educating Alabama's citizens about our judicial process. People such as you, who are 
already involved in the judicial system, can offer so much to the school children and adults who visit. We 
woulJ be delighted to have your participation. Many of our docents volunteer four hours one to two days 
a week: however. we can arrange the schedule to accommodate you. If you are interested. please contact 
me as soon as possible so that I can provide you with the training and materials necessary. 
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Phone: 242-4349 or write: 
Mr. Bob Warren 

Tour Coordinator 
Judicial Building· 300 Dexter Avenue 

Montgomery, Alabama 36104-3741 
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RECENT DECISIONS 
By DAVID 8. BYRNE, JR. and WILBUR G. SILBERMAN 

UNITED STATES 
SUPREME CoURT 

In mn forfdtutt of real estate requiru 
notice and hearing 

United States u. Good Real Properlg. 
Case No. 92-1180 (December 13, 1993). 
Must government agents, absent some 
exigent circumstance, notify real estate 
owners and afford them a hearing before 
seizing their pro~rty under civil forfei
ture? The Supreme Court. in a five to 
four decision, answered yes. 

The Supreme Court's decision in this 
case limited a major weapon in the war on 
drugs. Justice Kennedy held, inter alia: 

Although Congress designed 
the drug forfeiture statute to be 
a powerful instrument in 
enforcement or the drug laws, it 
did not intend to deprive inno
cent owners or their property. 

Continuing, Justice i(ennedy noted: 
the right to maintain control 

over tone'sl home, and to be free 
from governmental interference, 
is a private interest or historic 
and continuing importance lhllt 
demands due process before it 
can be stripped away. 

The police found drugs and drug para
phernalia in Good's home. Good pleaded 
guilty to promoting a harmful drug in 
violation of Hawaii law. More than four 
)'ears later, the United Stales filed an in 
rem action seeking civil forfeiture or lhe 
house and land under 21 U.S.C. S8l(a)(7), 
on the ground thllt the property hlld been 
used to commit or facilitate the commis
sion or a federal drug offense. A U.S. Mag. 
istrate Judge, in an e.x parle hearing. 
issued a warrant authorizing the proper
ty·s seizure, and the government -seized 
the property without prior notice to Cood 
and without an adversary hearing. 

Cood sought the return of the property 
arguing that he had been deprived of it 
without due process. The government 
argued that compliance with the Fourth 
Amendment sumces when the govern
ment seizes property for purposes of for-

120 /MARCH J 994 

feiture because civil forfeiture serves a 
"law enforcement purpose". 

The Supreme Court, through Justice 
Kenned~. rejected that argument , 
acknowledging that the Fourth Amend
ment does place restrictions on seizures 
conducted for purposes of civil forfeiture, 
but stated that the Fourth Amendment is 
not the sole constitutional provision in 
question when the government seizes 
property subject to forfeiture. The Jus
tices reasoned that both the Fourth and 
fi(lh amendments were implicated and 
that the proper question was not which 
amendment controlled. but whether 
either was violated. 

The Court concluded that it would tol
erate exceptions to the general rule 
requiring pre-deprivation notice and 
hearing only in extraordinary situations 
in which some valid governmental inter
est is at stake that justifies postponing 
the hearing until alter the event. Signifi
cantly, the Supreme Court held that the 
seizure or real property under §88l(a)(7) 
is not one of those extraordinary 
ins/onces; unless exigent circumstances 
are present , the due process clause 
requires the government to afford notice 
and a meaningful opportunity lo be 
/ward before seizing real property subject 
lo ciuit forfeiture. 

Alabama Court of 
Criminal Appeals 

PTOsecutor·, comment oo defendant's 
sllenct constitutes pWn error 

Powell u. State, Case No. CR-91-1522 
(September 30, 1993). In 1987, Powell 
was convicted of the capital offense of 
murder during the commission of a rob
bery and murder during the commission 
of a burglary. He was sentenced to death. 

On direct appeal. the Alabama Court or 
Criminal Appeals reversed Powell's con
viction based on the prosecution's dis
criminatory use of its peremptory 
challenges in violation of Balson u. Ken· 
lucky, 476 U.S. 79. In 1991, Powell "'as 
retried and found guilty on both counts 

of the indictment and was once again 
sentenced to death. In an opinion 
authored by Judge Bowen, the court of 
criminal appeals found plain error and 
re\'ersed and remanded for a new trial. 

During the closing argument at the 
guilt phase, the district attorney stated: 

"Another couple of questions 
that y'all were asked about (dur
ing voir dire examination] has to 
do with direct and circumstan
tial evide.nce. Y"all probably h.1ve 
gathered through listening to 
several days of testimony in this 
case that there were two people 
involved in the commission of 
this crime. The victim. Esther 
Herchenroeder, Is dead. She 
cannot come in and testify. 

"The second person involved 
is the defendant. Timothy Pow
ell. There are no eyewitnesses to 
this crime. There were two peo
ple involved. So what do you 
have to look at if you don't have 
eyewitness testimony? You have 
got to go on circumstantial evi
dence." (R. 1977.) 

There was no objection by the defense 
counsel lo this argumenL Ho"'ever, in a 
death penalty case, the court of criminal 
appeals is not foreclosed from reviewing 
the entire record for "plain error.· 

Presiding Judge Bowen concluded thllt 
the prosecutor's comment adversely 
affected POl\o;iJl"s substantial right not to 
be compelled to give evidence against 
himself. Ala. Const .• Article I. Section 6; 
see also Ala. Cade (1975), §12-21-220: 

If the district attorney makes any com
ment concerning the defendant"s failure 
to testify. a new trial must be granted on 
motion filed within 30 days from entry of 
the judgmenL 

In reviewing the prosecutor's com
ments. the Alabama Court or Criminal 
Appeals followed the "per se" line or cases 
with the following admonition: 

In a case where there hns been 
a direct reference to a defen
dant's failure to testify and the 
tria l court has not acted 
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promptly to cure that comment, 
the conviction must be reversed. 

Ultimately, the appellate court could 
not escape the conclusion that the prose
cutor's statement "wa.s manifestly intend
ed to be, or was of such character that 
the jury would naturally and necessarily 
take it to be. a comment on the failure of 
the accused lo testify." See Ex'parte Wil
son, 571 So.2d at 1261, quotmg Marsden 
v. Moore, 847 F.2d 1536, 1547 (11th Cir. 
1987), cert. dl!11ied, 488 U.S. 983 (1988). 

Bankruptcy Decisions 
I 

Sixth Circuit rulu bankruptcy court 
~>' not modify alimol1)', mainte.nanee 
or support 

Jean Fitzgerald u. John P. Fitzgerald, 
In re John P. Fitzgerald, No. 92-6520 
(Nov. 10, 1993), 9 F .3d 517-Previously, 
Sixth Circuit Judge Cornelia Kennedy in 
long v. Calhoun, 715 F.2d 1103 (1983) 
held that bankruptcy courts are empow
ered to consider the present needs of 
parties in deciding whether an obliga
tion Is in the nature of alimony, support 
or maintenance, but that the test was 
limited to situations where the nature of 
the obligation was unclear. In Fitzger· 
aid, the parties. who divorced after I I 
years, agreed that payments to the wife 
were for her support until death or 
remarriage . However, her earnings 
increased from Sl ,500 to S2.500 per 
month, and the debtor-husband argued 
that she no longer required support. An 
appeal was taken from the bankruptcy 
court discharging the ongoing require
ments, as well as $90,250 in back sup· 
port. Both the district court and Sixth 
Circuit reversed. Judge Kennedy held 
that the "present needs" test is used 
only when the divorce court decree does 
not make plain the nature of the oblig;i
tion, but when it is clear and undisputed 
alimony or support, Congress has deter
mined that such payments cannot be 
discharged. 

Comment: In a Maine bankruptcy 
case, in which there was an oblig;ition for 
the debtor to contribute to his children's 
college education, the court held such to 
be non-dlschargeable on the theory that 
college education was essential because 
both parents were college educated. 
(Warren v. Warren) Nov. 4, 1993. 
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Toxic tort Utlgatlon not allowed to cor· 
rode judgment: bankruptcy judge cannot 
S1a)o enfon:ement or aupersedw bond 

Edwards v. Armstrong World Indus
tries, 24 B.C.D. 1445: 6 F.3d 312, (5th 
Cir. 1993). 

In an ashes~ poisoning case. plaintiff 
obtained judgment against debtor. 
Debtor obtained a supersedeas bond to 
stay execution while appeal was pending. 
After losing the appeal, debtor filed for 
Chapter ll. Under Section 105(a), the 
ban kruptcy court stayed executio n 
against debtor, which stay applied to the 
enforcement of the supersedeas. On 
appeal, the Fifth Circuit held that Sec
tion 362(a) of the Bankruptcy Code did 
not apply to the surety-upon losing the 

appeal. it became a separate and individ
ual case, and thaL Section 105(a) did not 
give the bankruptcy court authority over 
assets not property of the estate. 

Bankruptcy Court ~ accept b te filed 
complaint if creditor fflies on bankrupt
cy court' a Incorrect deadline 

In re Themv, 6 F.3d 688 (10th Cir. 
1993). 

The bankruptcy court, on a petition 
filed September 17, 1990, sel the Sect.ion 
341 meeting for October 22, 1990 and in 
the notice named December 21, 1990 as 
deadline (or objecting to discharge or lo 
except a debt from discharge. After a con
tinued Section 341 meeting, the court 
sent another notice setting February IS, 

The current term of the office of United States Magistrate 
Judge John L. Carroll is due to expire on November 24, 1994. 
The United States District Court is considering the reappoint
ment of the incumbent magistrate judge and is required by 
law to establish a panel of citizens to consider the reappoint
ment of the incumbent magistrate judge to a new term of 
office. 

The dulies of the magistrate judge position are demanding 
and wide-ranging and will include: (1) conduct of most pre
liminary proceedings in criminal cases: (2) trial and disposi
tion of misdemeanor cases: (3) conduct of various pretrial 
matters and evidentiary proceedings on delegation from the 
judges of the district court; (4) trial and disposition of civil 
cases upon consent of the litigants; and (5) examination and 
recommendation to the judges of the district cculrl in regard 
to prisoner petitions and claims for Social Security benefits. 

Comments from members of the bar and the public are invit
ed and should be directed to: 

Hon. Solomon S. Seay, Jr. 
Chairman. Merit Selection Panel 
clo Thomas C. Caver. Clerk 
United States District Court 
P.O. Box 711 
Montgomery, Al 36101-0711 

Comments should be received no later than June 15, 1994. 
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TAKE LAW ON DISCW FOR A FREE SPIN. 
IF YOU'RE NOT COMPLETELY SATISFIED, 

CASE CLOSED. 

There's no better way co discover what the Alabama 
Law On Disc research system will do for your practice 
than co give it a trial in your own office. 

Send today for the complete Alabama Law On Disc 
system, which includes a free loaner CD-ROM drive 
plus reference guides and toll-free support. 

You don't need computer craining to do faster, more 
accurate legal research. Law On Disc is easy co install 
and use right out of the box. 

If Alabama Law On Disc doesn't streamline your 
research work and increaseJour productivity, just 
return the system at the en of 30 days and )'Ou'II owe 
us nothing. Or keep the system and pay the annual 
•Plus shipping, h.andlin, 1100 sn1c:5 mx. 
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Almmna law On Disc 
Contai'ls These Up-To-Date, Ful Text Datcmases: 
• Code of Alabama (annotated)• Alabama Rules 
Annorared • Alabama Supreme Courr Decisions 
since L 954 • Alabama Court of Appeals Decisions 
from 1965 co September 1969 • Alabama Court of 
Civil Appeals Decisions since 1969• Alabama 
Courr of Criminal Appeals Decisions since 1969 

subscription price of just $ 150 down and $125 per 
montht which includes quarterly cumulative update discs, 
Michie's nationally famous customer support, and an 
option to buy the CD-ROM drive. 

For more infom,acion, call The Michie Company toll
free at 800/562-1215. Or conract your local Michie repre
sentative: 

James A. Shroyer: 800/543-7618 , 205/669-4831 

THE 
MICHIE COMPANY . 1l'& 

Puhl Wms of the Cod. of Alabama 
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1991 as the deadline. When a creditor 
filed complaint on February 14, 1991, 
the debtor moved to dismiss because 
the deadline under Rules 4004(a) and 
4007(c) had been exceeded. The 
bankruptcy court and distr ict court 
he ld that the bankruptcy court had 
authority to correct its own error, and 
ruled for the creditor. The Tenth Cir
cuit affirmed, stat ing that a court has 
inherent power to correct its own mis
take; that a creditor should be entitled 
to rely on a court 's own orders; and, 
further, that 11 U.S.C. §lOS(a) gives the 
bankruptcy court the power to prevent 
an abuse of process. 

Insider guarantor's hopeless insolven
cy does not constitute an e.'<ception to 
DePrizio Rule of allowing one-year 
period preceding bankruptcy to deter
mine preference 

In re Robinson Bros. Drilling, Inc., 6 
F.3rd 701 (10th Cir. 1993) 

The insider guarantor had a negative 
net worth of $96 million. The alleged 
preference payment reduced the liabili· 
Ly only $175,000. Nonet heless, the 
Tent h Circuit held t hat t he benefit 
requirement of 547(b)(l)(b) and 
547(4)(8) is satisfied when there is a 
"quantifiable monetary reduction' ' in 
the guarantor's financial liability to a 
third party. 

Comment: In this case, which defi
nitely affirmed DePrizio, one small bit 
of comfort for lenders may exist in dic
tum by the court, when it opined that 

David a. 
Brme , Jr. 
David 8 . Byrne, Jr. is a 
o,adu~te ol the Univet· 
sity of Alabama. where 
he receivoo ooh his 
undergradoate and law 
degrees:. HG is a mem
ber CJf 11".e M0 1UOO(n(lfy 
firm of Robison & Belser 
and covers the c;:rlmlnal 
decisions 

WIibur Q, 
Silbe rma n 
Villbur G. Silberman. ol 
the 8umingl\am firm ol 
Gordon. Si!bem\a;n, 
\\liggins & Ctlilds. a1• 
tended Semfo,d Univer· 
sity and the Untvors!ty 
of Alabama and earned 
his law r.legroo r,om 1ne 
University's School of 
Law. He covers the 
bankruptcy decisiOns. 
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there may be the possibility of a pre
petition transfer of property so valueless 
as to render the preference provision 
inapposite, even though it did not apply 
to the facts of this case (see pages 703, 
704). However, it appears reasonably 
certain that the bankruptcy bill before 
Congress, if and when enacte d, will 
reverse De Prizio. 

Eleventh Circuit holds Florida "opt· 
out" exemption statute for "employee 
benefit plans" available for Chapter 7 
debtor as it is not preempted by ERISA 

In re Schlein, 8 F.3d 745 (I 1th Cir. 
l 993). Schlein was an emergency room 
physician working as an independent 
contractor who, with his wife, filed a 
Chapter l l petition. Schlein has made 
pre-petition deposits to TRAs and set up 
simplified employee pensions which 
were combined into accounts at each of 
two banks. After conversion to Chapter 
1, debtors claimed as exempt all monies 
in the CRNSEP accounts, amounting to 
SI 70,072.40. The bankruptcy judge sus
tained the trustee's objection on the 
basis that ERISA (29 U.S.C. §1144(a)) 
preempts state exemption laws as they 
relate to an ERISA employee benefit 
plan. The district court affirmed even 
though the Florida exemption statu te 
was consistent with ERJSA's require 
ments. 

The Eleventh Circuit reversed, hold
ing that ERISA does not preempt state 
exemptions passed pursuant to the opt
out provisions of the Bankruptcy Code 
(ll U.S.C. §S22(b)). In so holding, the 
court of appea ls construed §514 of 
ERISA, §522 of the Bankruptcy Code, 
and the perti nent Florida exemption 
statutes. Although Florida had opted 
out of the federal exemption scheme of 
§522(d) of the Bankruptcy Code, it has 
opted back in as to §522(d)(JO) which 
covers, inter a/ia, pension and profit 
sharing plans. The court held that the 
Florida exemption statutes "related to" 
emp loyee benefit plans covered by 
§514(a) of ERISA and that but for the 
savings provision of §514(d) of ERISA, 
the Florida statutes would be preempt· 
ed. In so holding, it relied extensively 
on Shaw v. Della Air lines , 103 S.Ct. 
2890 (1983) and the Fifth and Eighth 
circuits in similar cases, the reasoning 
being that the "opt-out" section of the 
Bankruptcy Code would be ineffective if 

the 514(d) £RISA except ion did not 
apply. 

Comment: With this opinion, it would 
seem that the Alabama amendment to 
Section 19-3-l(b) and (c) Alabama Code, 
should likewise be considered as not pre
empted by ERISA. It may be that the 
Alabama statute is not affected by Patter
son v. Shumate, 112 S.Ct. 2242 (1992). 
In 1987, Chief Judge Pointer of the 
Northern District held that the Alabama 
Spendthrift Law did not protect a chap
ter 7 employee-debtor's company's pen
sion. /11 re Pilkington, 89 B.R. 911 
(N.D.Ala. 1987). Following this in 1990 
the Spendthrift section was amended to 
add sub-sections (b) and (c). Alabama, as 
Florida, has opted out of the federal 
exemptions and a debtor should be able 
to exempt an IRA, SEP, company pen
sions and profit sharing plans. But, as 
this subject is greatly involved, the read
er is urged to do the necessary study and 
reach his or her own conclusion. Please 
note also that Section 19-3-1 Alabama 
Code is not an exempt ion statute as 
such, being listed in the Code under the 
chapter entitled Trusts. • 

ALABAMA 

DO,ENT 
ASS BLY 
SOF ARE 

$200 each 

30 Day Money-Back 
Guarantee 

Produces drafts in 10-15 minutes 
using a simple question-and-aoswer 
format. Edit these documents with 
your word-processing software. 

Wills, Trusts, Real Estate, Limited 
Partnerships, Business sales and 11 
others. 

For information call 
(800) 221-2972 ext 565 or 503. 

~ lslor·l.e9(>1, Inc. 

62 White Street, ![&£\Ml 
NYC 10013 
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Annette 
Clark Dodd 

The Cum
berland 
School of 

Law and the 
legal profession 
suffered a signif
icant loss with 
the death of 

Professor Annette Clark Dodd on Fri
day, October 22, 1993. Annette began 
her long and useful career at Cum
berland in 1967 when she was named 
law librarian. She held that position 
until 1973 when she was appointed 
associate professor of law. In 1978 
she was promoted to the rank of pro· 
fessor of law. Her 26-year career at 
Cumbe rland made her the most 
senior member of the current faculty. 

Specializing in property, decedents 
estates and domestic relations , 
Annette was genuinely devoted to her 
students and imbued them with both 

Miller Arrington 
Widemire 

W
hereas, 
t h e 
Mobile 

Bar Association 
notes with re-
11rel the unex
pected and un
timely death in 

Mobile, Alabama on August 26, 1993 
of member Miller Widemire. 

Now. therefore, be it resolved that 
Miller was born in Sylacauga, AJaba. 
ma and attended the University of 
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a knowledge and an appreciation of 
the highest ideals o( the law. Her 
energy, strength of spirit and sense of 
humor endeared her to all who knew 
her. We remember with respect her 
talents as lawyer and teacher and will 
never forget her unt iring commit
ment as a friend and advocate for her 
students. 

Annette Dodd not only was among 
Cumberland's most popular teachers. 
she was greatly appreciated for her 
work on behalf of the legal profession. 
After graduation from the University 
o( Alabama School of Law she was 
named a judicial clerk for Justice Pel
ham Merrill. thus becoming one of 
the first women to clerk for the Alaba
ma Supreme Court . Active in the 
Alabama State Bar. she assisted in the 
revision of the Alabama Probate Code 
and authored the Rules of Practice in 
Ju111?nile Court. The advisory commit
tees for the Probate Code, Juvenile 
Justice, Legal Education, Alternative 
Dispute Resolution and Judicial Arti
cle Implementation be.nefitted from 
her expertise and energies. 

Alabama where he obtained bis 
undergraduate degree, as well as bis 
University of Alabama School of Law 
degree in 1958, and began practice in 
Mobile and a long membership in the 
Mobile and Alabama State Bar associ
ations. He served his country with 
distinction in the U.S. Air Force, 
from which he was separated with 
lhe rank of captain . He served a.s 
director of the U.S. Small Business 
Administration Southeast Region in 
Atlanta. MilJer specializ.:d in corpo
rate reorganization and bankruptcy 
law, and was wide ly known and 
respected by both his fellow lawyers 
and his clients. 

He was a member of St. Paul's 
~piscopal Church. as well as the 

Recognizing the importance of 
Annette's contributions to the legal 
profession and to the Cumberland 
School of Law, many of her friends 
and former students halll? established 
an endowed scholarship at Cumber
land to honor her memory. Students 
were always her primary concern. 
The endowment, proving need-based 
scholarships to second and third-year 
law students. will enable deserving 
young men and women to complete 
their legal education. The inOuence 
of a great teacher thus will be perpet
uated in a useful and sign ifican t 
manner. 

Annette Dodd, 55 years old at the 
time of her death, was a devoted wife 
and mother. Her husband, Hube 
Dodd, her children, Michael. David 
and llube, Jr., and a legion of her 
friends and former sludents will sore
ly miss her. 

Parham Williams 
Vit:e-Pre5idenl and Dean 
Cumberland School of uw 
of Samford Univenitg 

Lion's Club and the Athelstan Club. 
He was also active in local and state 
politics with the Republican Party. 

Miller Widemire was a deVQled hus
band and father, leaving surviving his 
wile. Barbara May Widcmire of 
Daphne, Alabama; two sons, Miller 
Arrington Widemire, Jr. Qf Mobile 
and William Reese Widemire or Hat
tisburg. Mississippi; two brothers, 
Edwin Luther Widemire, Jr. and 
Dewitt Parker Widemire, both of 
Mobile; and other relatives. 

Thomas E. Bfl/ant , Jr. 
President 
Mobik Bar Association 
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M. Louis Salmon 

1993. 

M Lou is 
Salmon 

t \\'aSbom 
in Mobile, Ala
bama on August 
30, 1923, and de
parted this life 
September 26, 

Louis graduated from Murphy High 
Sch()()I in Mobile in 1940. He received 
a B.S. degree from the School or Com
merce and Business Administration, 
University or Alabama, in I 943. an 
LL..B, degree from the University or 
Alabama School of Law in 1948, where 
he was a member of Farrah Order or 
Jurisprudence {now Order of the Coin, 
and, fn 1988, he was awarded a Doctor 
of L;iws from the University of Alaba
ma in Huntsville. 

Louis served his country in World 
War n, European Theater of Opera
tions, and was discharged in 1946 with 
the rank of captain. infantry, and "115 

awarded the Purple Heart and Combat 
Infantry Badge. 

In 1948, Louis married Elisabeth 
Echols Watts. 

He moved to Huntsville with his 
wife in 1950 where he entered the 
practice of law with his father-in-law. 

Gilbert Ernest 
Jones, Jr. 

Be it resolved, by the Executive 
Committee of the Birmingham 
Bar AssQciation, that: 

Vlhereas, Gilbert Ernest Jones was 
an actr.oe member of the bM of this city 
and the state of Alabama for more than 
50 years and departed this life on 
August 9, 1993; and. 

Whereas, C. Ernest Jones attended 
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Clarence L. Watts, who was noted for 
his participation in the famed Scotts
boro trials. 

Louis' law lirm grew and in 1989, 
Watts, Salmon. Manning & Noojin. 
formerly Watts. Salmon, Roberts, 
Manning & Noojin, merged with 
Lange, Simpson. Robinson & 
Somerville, where Louis practiced 
until his death. 

Louis is survived by his wife; his two 
children. John Houston Salmon and 
Margaret Elisabeth S. West; and two 
grandchildren, Ashlyn Elizabe th 
Salmon and James Louis Salmon. 

Louis was an admin?d and fl?SPCcled 
civic and business leader. He was on 
the board of First Alabama Bank. 
Huntsville, and First Alabama Banc
shares, Inc. He served his community 
and his profession as president of the 
Huntsville Rotary Club; president of 
the Huntsville Industrial Expansion 
Committee; chairman of the board of 
trustees of the University of Alabama 
Huntsville Foundation; member of the 
Unil.oersity or Alabama President's Cab
inet; a trustee of Randolph School; 
president of the Alabama Chamber of 
Commerce; president of the 
Huntsville-Madison County Bar Asso
ciation; a member or the board or the 
University of Alabama Law School 
Foundation and former pres ident ; 
president of the University of Alabama 
Law School Alumni Association; and 

Woodla-..T1 Grammar School and grad
uated from Ramsay High School; and, 

Whereas, C. t:mcst Jones graduated 
from the Uni,oersity of Alabama and the 
Birmingham School of Law: and, 

Whereas. C. Ernest Jones was a 
receiving attorney with the Depart
ment of Justice during the 1940.S and 
was a veteran of World War fl; and, 

Whereas, C. Ernest Jones practiced 
with Belol<-TI, Jones & Jones and later 
Jones 6i Jones: and, 

Whereas, we wish to express our 

general chairma~law, Univer.sity of 
Alabama Law School Completion 
Campail{n. Louis was a rec.ipient of lhe 
Distinguished Service Award from the 
Huntsvllle-Madison County Chamber 
of Commerce and a recipient of the 
National Associatioo of Christians and 
Jews Brotherhood Medal. 

Louis \\115 an active member of the 
Twickenham Church of Christ in 
Huntsville, Alabama and dedicated to 
its teachings. 

No memorial about Louis would be 
complete without noting his de110tlon 
to the Republican party, and his love 
for the University of Alabama in 
Huntsville, the University of Alabama 
in Tuscaloosa, the service lo our 
young people which those institutions 
provide, and the University's storied 
football teams. 

This kind and gentle man was well 
known for his friendly personality, 
legal ability. trusted judgment, and 
total concern and devotion to his fami
ly, community and church. 

Louis was one or those who lived life 
to its fullest and made a real difference 
by his presmce. 

The legal profession. his family and 
his many friends and clients will miss 
him. 

Frank K. NOQjin, Jr. 
Lange, Simpson, Robiruon 
4:Somm; ille 

detp regard and sense of loss in the 
passing of our brother in our honor
able profession. 

Now, therefore, it is hereby resolved, 
that this resolution be spread upon the 
minutes of this Executive Committee 
and that copies thereof be sent IQ C. 
Ernest Jones' wife, Elizabeth Ann 
Jones. and his daughter, Eva Parsons. 

WiOiam N. Clarli:, 
President 
Binning/Jam &r Association 
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Douglass P. Wingo 

Be it resolved, by the Executive 
Committee of the Birmingham 
Bar Association, that: 

Whereas, Douglass P. Wingo was an 
active member of l:he bar of this city 
and the state of Alabama for nearly 70 
years and departed this life on June 20, 
1993; and. 

Whereas, Douglass P. Wingo had 
been a citizen of this city since 1900 
and graduated from Birmingham 
High School in 1914; and, 

Whereas, Douglass P. Wingo loved 
athletics and sports, having played 
quarterback for his high school foot
ball team and continued to play hand-

James Francis Berry, m 
Cuffman 

Admitted: 1949 
Died: November 1, 1993 

Edward Laughton Colebeck 
Florence 

Admitled: 1950 
Died: D~mber 15, 1993 

George Wtlson Dean, Jr. 
Chesterl0/1111, Maryland 

Admitted: 1956 
Died: December 7, 1993 

Hoyt Massey Elliot 
Jasper 

Admitled: 1948 
Dietl· December 28, 1993 
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ball regularly until he was more than 
75 years old; and, 

Whereas, Douglass P. Wingo was a 
graduate of Marion Military Institute 
and the Washington and Lee Law 
School; and, 

Whereas, Douglass P. Wingo was a 
member of the United States Marine 
Corps in combat service in France 
during World War I and again served 
with the Marines in Okinawa during 
World War a; and 

Whereas, Douglass P. Wingo was a 
quiet and principled man who sought 
to help others through instruction and 
training by teaching at Marion Mili
tary Institute and serving as a coach at 
Birmingham-Southern College; and, 

Whereas, Douglass P. Wingo was the 

Ben A.Engel 
Birmingham 

Admitted: 1938 
Died-. December 31, 1993 

Arthur Freeman Fite, Jr. 
Anniston 

Admitted: 1948 
Died: D=mber30, 1993 

John Peter Kohn, Jr. 
Montgomery 

At/milted: 1925 
Died: November 27, 1993 

president of the Birmingham Bar 
Association in 1942 and actively prac
ticed law until 1977; and, 

Whereas, we desire to express our 
deep regard and sense of Joss in the 
passing of our brother in this honor
able profession. 

Now, therefore, be il hereby 
resolved that this resolution be spread 
upon the minutes of this Executive 
Committee and that copies thereof be 
sent Lo Douglass 1'. Wingo's wife, 
Ethel Ray Wingo, and his son, Harvey 
Wingo. 

William N. Clark, 
President 
Birmingham Bar Association 

Grady Jackson Long 
t!arlselle 

Admitted: 1939 
Died: October 13, 1993 

John Howard McEniry, Jr. 
Bessemer 

At/milled: 1941 
Died: October 16, 1993 

Connie Walter Parson 
8inningh 

Admittetf: ~ 
Died: Deceml)er 31, 1993 

Lee Joseph Tyner 
Opelika 

Admitted: 1936 
Died: October J 5, 1993 
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CLASSIFIED NOTICES 
RATES : Members: 2 free list ings ol 50 WOfd s or less per bar mem ber per c alendar year EXCEPT for 'posi tion want

ed ' or · posi tion offered" listin gs - S35 per inse rtion of 50 word s or less , $.50 pe r additional WOfd; Nonmembe rs: $35 
per insertio n o f 50 words or less , $.50 pe r add itional wor d . Classifi ed c opy and pa ymen t must be rece ived acco rding to 
the follo wing pub lishi ng schedule : March '94 Issue - de adlin e January 31, 1994; May '9 4 Issue - dead line 
March 31, 1994; no deadl ine extens ions will be mad e. 

Send classllied copy and payment, payab le to The Alabama Lawyer, to : Alabama Lawyer Classif ied s, c/o Marga ret 
Murphy , P.O. Box 4156, Montgomery, Alabama 36101. 

FOR SALE 

• LAWBOOKS : The Lawbook Exchange, 
Ltd. buys and sens all maior lawbooks, 
state and federal , na1lonwide . For al l 
your lawbook needs, phone 1-800-422-
6686. MasterCard, VISA and American 
Express aocep1ed. 

• LAWBOOKS : Save 50 percent on your 
lawbooks. Call National Law Resource, 
Americ a's larg est lawbooks dea ler . 
Huge lnvanlories . Lowest prices. Excel· 
lent quality . Satisfaction guaranteed. 
Call us to sell your unneede d books . 
Need shelving? We sell new, brand 
name. steel and wood sheMng at dis
C01.1nt prices . Free quotes. t-800-279-
n99. NalJonal Law Resource. 

• LA WBOOKS : William S. Hein & Co .. 
Inc .. serv ing the lega l community for 
aver 60 years. We buy, sell, appraise au 
lawbooks. Send want llsls to: Fax (716) 
883-5595 or phone t-800-828-7571. 

• ENVIRONMENTAL LAW IN ALABAMA : 
A new book by Ray Vaughan. If you 
have an lnteresl in the fundamentals of 
env lronmenlal iaw , particularly In 
Alabama, don ' t spend the $65-$150 
that most lawbooks cost . Written by a 
practitioner with years of experience, 
!his book gives a bas ic understanding 
of the statules and cases that have 
shaped environmental law ln Alabama 
The first In a series of Practical Law 
Books from Earth Seven Press. Enlli· 
ronmental I.aw In Alabama Is just $ t 2 
per copy , post-paid , available directly 
from the author : Rey Vaughan , 3320 
Wellington Road, Montgomery. Alaba· 
ma 36106. 
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• SOUTMER N REPO RTER & DIGE ST: 
Complete sel of Southern Reponers and 
Soulhern Digests wilh current pocket 
parts . Excellent cond iti on . Phone 
Thomas MeGrath at (205) n2- 7272. 

. FOR RENT 

BEACH HOUSES : Gulf Shores , Alaba
ma houses on beach, 2, 3 and 4 bed· 
roo ms , sleep 8· I 2, fully furni shed . 
Phone (205) 836·0922 or (205) 678-
6144. 

OFFICE SPACE: Oown1own HunlSvllle. 
Historic Yarbtough Office Center, locat
ed between the coun1y and federal 
courthouses. l.alge , medium and smal l 
offices available. Elegant convenience 
al surpr lslngly compel i tive rates . Call 
(205) 534-3671 for lnformaiion. 

POSITION S OFFERED 

REA L ESTATE ATTOR NEY: Natio nal 
title Insurance company seeking attor
ney fo r position of stat e counsel in 
Birmingham location . Must be experi
enced in all areas of real esta1e-rela1ed 
malters . Send resume to "Attorney 
Position •, P.O. Box 2265 , Mob ile , 
Alabama 3660 I . 

LITIGATION A SSOCIATE: Law firm 
engaged in asbestos Injury litigation is 
seek ing an altorney with two 10 five 
years experience In r~Jga11on practlce . 
Strong aca.demlc baci\ground required. 
Confidential reply to P.O. Box 550219. 
Birmingham. Alabama 35255 . 

LITIGATION ASSOC IATE: An estab-

llshed, growing law firm In Montgomery 
seeks an assoclate with three 10 four 
years of experience. Strong civil lfiiga
tion expe rience des ired . Salary com
mensur ate wi th educat ion and 
backg,ound. Position available immedi
a.tely. Send resumes to Managing Part· 
ner , P.O. Box 4992 , Montgomery , 
Alabama 36103-4992. 

• ATTORNEY JOBS : National and Fed
eral Employment Report. Highly regard· 
ed monthly detailed listing of attorney 
and law-related Jobs with the U.S. Gov· 
ernmenl, other public/private employers 
in Wash ington, D.C. throug hou1 lhe 
U.S . and abroad . 500-600 new Jobs 
each issue. $34 for three monlhs ; $58 
for six months . Federal Repons . 101 o 
Vermont Avenue . NW, 1408-AB. was,,. 
ing1on, D.C. 20005 . Phone (202 ) 393· 
331 1. VISA and MasterCard aa:ep1ed. 

MEDIATION/ARBITRATION OPPOR
TUNITY : Attorney who owns a 1,000· 
plu s ca se per year ADR company 
seeks Birmingham-based attomey(s) to 
essisl In building simila rly successful 
serv ice In Alabama . For Informat ion, 
write lo John D. Rothman, Oklahoma 
Mediation/Arb itration Service, 7666 E. 
61 sl Street , Sul1e 335 , Tulsa, Okla
homa 74133. 

SERVICES 

• DOCUMENT EXAMINER: Examination 
of Quest ioned Documents . Certified 
Forens ic Handwr iti ng and Oocumen1 
Examiner. Twenty -seven years experi· 
ence in all forensic document problems. 
Formerly, Chief Queslloned Document 
Analyst. USA Criminal lnves1igation 

MARCH 1994 / 127 



Laborator ies. Diplomata (certified)
British FSS . Diplomata (certified)
ABFDE . Member : ASODE ; IAI ; 
SAFOE ; NACOL Resume and fee 
schedule upon request Hans Mayer 
Gidlon, 218 Merrymont Drive, Augusta, 
Georgia 30907 . Phone (706) 860·4267. 

• LEGAL RESEARCH: Legal research 
help. Experienced attomey, member of 
Alabama State Bar since 1977. Access 
to state law llbary. WESTLAW avail
able. Prompt deadline searches. Sarah 
Kathryn Farnell, 112 Moore Bulldlng, 
Montgomery, Alabama 36104. Phone 
(205 ) 277 -7937 . No representarion fs 
made that /he quality of /he legal ser
vices to be performed is greater than 
/he quality of legal services performed 
by other 18wyers. 

• DOCUMENT EXA MINER : Certified 
Forensic Document Examiner . Chiel 
document examiner, Alabama Depart
ment ol Forensic Sciences, retired. 
B.S., M.S. Graduate. university-based 
resident school In document examina
tion. Published nationally and intemally. 
Eighteen years tr ial experience , 
state/federal courts ot Alabama . 
Forgery , alterations and document 
authentlcity examinations. Criminal and 
non-criminal matters. American Acade· 
my of Forens ic Sciences . American 
Board of Forensic Document Examin
ers, Amer~n Society of Questioned 
Document Examl ners. Lamar MIiier . 
3325 Loma Road, #2·316 , P.O. Box 
360999, Birmingham. Alabama 35236· 
0999. Phone (205) 988-4 158. 

• EXPERT WITNESS: Traffic engineer, 
consu ltant/expert witness. Graduate, 
registered, professional engineer. Forty 
years exper ience. Highway and clly 
roadway design, traffic control devices, 
city zoning. Write or call for resume, 
tees. Jack w. Chambliss . 421 Belle· 
hurst Drive, Montgomery , Alabama 
36109 . Phone (205) 272-2353 . 

• MEDICAL MALPRACTICE CONSUL
TANT: Donald J . Neese , M.D. Compre
hensive case analysls or medical 
malpractice, personal injury and work
ers' compensation. Assist attorneys In 
discovery. Med'ical expert witnesses pro
vided/prepared. Damage/expense anal· 
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ysls. Medical legal research. Mediation 
consulta!lon. Medical risk management , 
medical fraud and abuse determination. 
Not a referral 581Vice. Phone (305} 856-
1027. Fax (305} 285 · 1271. 

• VIDEOS : Movie Telev ision Artists 
wants to help your firm save time and 
money , As Alabama's first and best 
lega l production facility, we prepare 
settlement videos, depositions and 
other video presentations lhat win 
cases and keep your firm moving 
ahead. For more Information, please 
write to Movie Television Artists, 3421 
Cedar Crest Cirde , Birmingham. Alaba
ma 35216 . Phone (205) 940-1536. 

LEGAL RESEARCH AND WRmNG : 
$45 per hour. Licensed Alabama attor · 
ney. Award •winnlng brief writer and 
appellate advocate. Contact Linda K. 
McKnight. Phone (205) 349 ·4606. No 
representation Is made that the quality 
of the legal services to be perfotmed is 
greater than the quality of the legal ser· 
vices performed by other lawyers. 

PROFESSIONAL LEGAL INVESTIGA· 
TOR: Licensed and bonded. Speciaflz
lng In financial and securities related 
cases. Extensive experience in white 
collar Investigations and case prepara
tion for trial. For confidential consutla
tions or copy of C.V. and references. 
contact Wyman 0 . Higgins at (205 ) 
260 ·8892 or P.O. Box 211071 , Mont· 
gomery, Alabama 36121 . 

FORENSIC DOCUMENT EXAMINA· 
TION: Handwriting, typewriting, altered 
documents. Criminal and civil matters. 
Medical records , w ills. contracts, 
deeds , checks , anonymous lette rs. 
Coun qualified. Thirty years combined 
experience. ABFDE certified. Members, 
American Academy of Forensic Sci
ence, American Society of Questioned 
Document Exam iners , Interna tional 
Association for Identification. Camey & 
Nelson Forensic Document Labo<atory, 
5855 J immy Carter Boulevard . Nor
cross (Atlanta), Georgia 30071. Phone 
(404) 416 •7690 . 

EXPERT WITNESS: Professional engi
neer and allorney with a practice of 
expert testimony In construction, safely, 

highway and structural design . Thirty 
years experience in highway, railroad. 
commercial buildings and power plant 
construction. Call or write for resume. 
188$: Lamar T. Hawkins, 601 Veslal/ia 
Parllway, Birmingham, Alabama 35216 . 
Phone (205) 823-3068 . No representa· 
lion Is mode that the quallty of lhe legat 
services to be performed fs greater 
than tho quality ol legat services per
fotmed by other lawyers. 

Please note: 
The 

publication 

date of the 

bar 

directories 

has been 

changed from 

December 

1993 

to June 1994. 
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Bruce Stem, 
Solo Practitioner, 
for LEXIS ' MVP. ·~ -

It's real simple. 

I knew online legal research 
was more current and 1nore 
convenient, but as a solo, I 
didnt think I cou/4 afford it. 

I wq,s wrong. 

MVP only costs me $130 a 
month. Flat fee. No strings. 
And for UU!U g~t unlimited 
online access to state law! 

_ And_ there's no downside. 

Because there's no minimum 
subscription period ~ nd no 
cancellation fee. MVP's just 
what they say it is.. . the 
MQst ValU®le Part of LEXIS' 
for small law firms. 

~ ) \ Case Ci-Osed . 

.'.'.'~~ ~~ ~ IS··NEXl5S 
~ Ji J ~ J ~pti oru--' • Teresa Normand 

- ..., 'i available i ! I : l 800 3S6-6S4S 
through: ~ ' ' - . ~ 



ABAMA REPORTERAND 
WEST'S ALABAMA CoDE 

ONCD'ROM 
Make West CD-ROM Libraries™ part of your practice today. 

With West's exclusive Key Number System and the extra research power of PREMISE®software. 
Now finding the law you need is as easy as 
typing rhe citation. 
With Alabama Reporter on West CD-ROM 
Libraries you can: 

• I mmedlately pinpoint relevant cases with 
West Key Nwnbers. 

• Quickly review cases by reacUng the exclusive 
West headnotes and synopses. 

• Jump to cited cases and back with the touch of a key. 
• Read the hLII text of Alabama code. 

Alabama Reporter on CD-ROM also includes Alabama 
Attomey General opinions and state court ruJes. 
Call now to, learn more about West Publishing's 
newest way to win: West CD-ROM Libraries'." 

1-800-255-2549 Ext. 265 
• Cite to Sou them Reporter~ 2d o~r s:ta: t;e ~re;p;orts_ . --~---- ....... -

-
West Publishing•· 

More ways to win 

ALABAMA REPORTER 
AND WEST'S ALABAMA CooE 
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