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One malpractice insurer is dedicated to
continually serving only Alabama Attorneys
and remaining in the Alabama marketplace!

AIM: For the Difference!

Attorneys Insurance Mutual
of Alabama, Inc.*
22 Invemnmess Center Parkway Telephone (205) 980-0009
Suite 525 : Toll Free (800) 526-1246
Birmingham, Alabama 35242-4889 FAX (205) 980-9009

*CHARTE R MEMBER: NATIONAL ASSOCIATION OF BAR-RELATED INSURANCE COMPANIES.
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23,000
EXPERT
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FORMS

ON YOUR

Actually, we'd prefer to drop them in your CD-ROM drive. Then we can show you why American Jurisprudence
Pleading and Practice Forms on LawDesk is the fastest, easiest way to draft forms for state and federal litigation.

Simply by putting a single disc — Am Jir Pleadmg and Praciice Forms on LawDesk — in your CD-ROM drive, you can:

* (et instant access to more than 28,000 forms covering every smge of lingation, from pre-trial motions w appeals.

* Find the specific form you need with a few simple keystrokes. .. and send it to your word processor with just ane keystroke.
* Cuickly double-check your work with the help of hundreds of practical checklists. ..and dozens of procedural timetables.

# Call up related research from thousands of volumes of legal mformation with a single keystroke.

Thiose are some of the ways Am Jur Pleadmg and Pracece Forms on LawDesk can save you thousands of hours of drafting time.
And hundreds of rips w the hibrary.

We'll be happy to show you why Am Jirr Pleading and Pracice Forms on LawDesk can be your fastest, casiest way 1o draft litigation
forms. To armange a convenient, no-obligation demonstmtion, call 1-800-762-5272 today. In Califomia, call 1-800-313-9339,
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PRESIDENT’S PAGE

CATCHING UP WITH ALABAMA STATE
BAR PRESIDENT BrROOX G. HOLMES

Q.

A,

Broox, we have just returned from the Circuit Judges
Conference, and vou discussed with the attendees the
theme of your administration. Share that with our readers.
| had the good fortune to serve on the board of bar com-
missioners for a few years before 1 sought the job as presi-
dent, and | observed that lawyers have become somewhat
fragmented in the work of the bar. We don't seem to have
unified support for a lot of the functions of the bar thal we
are charged with under the Code of Alabarma. This has

come about in recent times, in my view, because of the
increased emphasis on specialization and the interest of
lawyers in their own specialties, It occurred to me that if
we are going to achieve these things that the bar is charged
with doing, we need Lo have more unity, After all, we are a
unified bar, which means that every lawyer who is admitted
is a member of the Alabama State Bar and ought to support
the bar.

What 1 set about to do, and | expressed it in the first

ON THE COVER:

Mobile Government Plaza

Unlike a traditional courthouse or city hall, this is the nation's first structure to combine a city government, county

government, and local judicial system into one facility,

The Plaza consists of a ten-story administration building, a nine-story courts building, and a massive public atrium.
The atrium was designed to be a friendly, open space, similar to a town square. One of the architects, Harry Golemon,
states that, “The majority of government buildings are Jdesigned to keep people out. We wanted to design a building that

invited people to feel a part of the government process.”

Mobile Government Plaza Atrium

Particulars: 581,000 square-feet, 18 different
roof structures, $58 million hudget, 21 court-
rooms, 17 elevators, completed January 1995,

Mobile Visitor Center — old Fort Conde
Originally built in 1724-1735 by France,
Fort Conde was headquarters for the colo-
nial governments of France, Britain and
Spain. Americans seized it in 1813, The fort
consisted of casemates (firing positions) for
500 soldiers, and about 40 cannons.

The City of Mobile partially reconstructed
the fort with local funds during the
American Revolution Bicentennial. Today.
the fort serves as Mohile's Visitor Welcome
Center.

Photos by Paul Crawford, Montgomery, a
member of the Alabama State Bar and
District of Columbia Bar
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President’s Page, is to help bring the bar together again. |
say again, because the fragmentation and division we are
experiencing is of a comparatively recent origin. When 1
started practice, 1 don't think we had nearly the divisive-
ness we have now. If | can begin this reunification, that
will be a success in my mind, and that's the main theme in
my term of office.

How do you see accomplishing this theme, or at least
beginning it during your administration?

We have already been in contact with representatives of
the Alabama Trial Lawyers Associa-
tion, Alabama Defense Lawyers, and
others, to reach some consensus on
how to resolve differences. We have
contacted the presidents of the Cir-
cuit Judges and District Judges asso-
ciations, and we find a lot of common
ground that shows me that we have
mare things that we can do together
than we realize. We adopted a long-
range plan for the bar giving us
direction as far as goals and what we
need to keep in mind in going about
the work of the bar. [ think when our
members, however diverse, really
look at these goals, they will see that
this is what we all ought to support,
even though we differ on exactly

of judges running on party labels. We have also witnessed
real and perceived problems with campaign contributions
and the conduct of campaigns on all levels, 1 think that
some of that is an outgrowth to running on party labels.
There was and is a clamor from the public and from the
newspapers and among the lawyers and judges calling for
the bar to do something. The Alabama Judicial Conference
was also studying these issues, and Chief Justice Hornshy
supported the impetus for a citizens conference.

By December, the leadership of the Alabama State Bar felt
that the bar should take the lead to improve the judicial
selection process. As a result, on
December 9, 1994, the board of bar
commissioners unanimously adopted
a resolution authorizing the forma-
tion of the Third Citizens Conference
on the Alabama State Courts to study
the selection of judges in Alabama,
judicial campaign financing, and
other important issues affecting the
administration of justice in Alabama.

Q

Who are the chairpersons of the
Third Citizens Conference on
Courts?

A. We recommended that former Gover-
nor Albert Brewer and former Justice
Oscar Adams head this Citizens Con-
ference. They have each willingly

what should be done to reach those
goals,

Hobert Huffaker, editor of
The Alabama Lawyer,
recently sat down with Presi-
dent Holmes and had the
opportunity to find out how the
Mobife aftorney feels about the
first half of his term of office.

One aspect of this theme touches
upon selection or election of judges,
and this issue seems to be particu-
larly topical now. What is the role of
the bar regarding judicial selection
and judicial campaign issues?

For the last four years, the bar has
had a task force on judicial selection,
appointed originally by then-Presi-
dent Harold Albritton. It was under

accepted. | can’t think of two more
respected persons in the state to
undertake this job, and we think that
it is going to be a very worthwhile
project. It's going to be conscien-
tiously approached. A group of citi-
zens who reflect the diversity in
Alabama will be selected, and we hope
that measures will be recommended
to enhance the quality of justice and
the manner in which we elect judges
and conduct judicial campaigns in
Alabama.

the very capable leadership of Bob
Denniston and still is. It was made up
of a diverse group of Alabama lawyers, and it has studied
what we were doing in Alabama with respect to selection of
judges. It studied what was happening in other states, stud-
ied campaign metheds and campaign problems, and as
early as 1990, made the recommendation to the board of
bar commissioners that we go to nonpartisan election of
judges in Alabama. In December 1991, the board adopted a
resolution recommending this and that legislation for that
purpose be introduced in the Alabama Legislature. Legisla-
tion was introduced, but apparently the climate was not
right for it to proceed. | don't know that it even got out of
committee.

Q. What is the timetable for that com-
mission to report?
We think that this work needs to be undertaken now. We
have asked the Citizens Conference to make a report to the
board of bar commissioners and the Judicial Conference by
April 10, 1995. It's not something that we feel should wait
for another election or wait even a year. It is hoped that
legislation can be prepared for submission to the Legisla-
ture which goes into session in late April.

There has been a good bit of criticism about the bar's dis-
ciplinary procedures. Have changes been made to the pro-
cess of lawyer discipline?

One of the main duties of the bar is to carry out disciplinary

Q. Do vou intend to reintroduce that type of legislation?

A. We have seen in recent elections, and particularly the
November election, increasing problems with the election

measures involving lawyers. There has been, not only in
Alabama but around the country, some criticism of the
manner in which lawyer discipline is imposed. A major crit-
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icism is that discipline is carried about by bar associations
in complete privacy without the knowledge of the public.

Also, lay people were not involved in that process. We
have addressed those criticisms. Last vear our board rec-
ommended to the supreme court changes in our disci-
plinary rules, and, in September, we obtained an order
from the supreme court approving the amendments.
Action taken on lawyer discipline will be made available to
the public upon a plea of guilty by the lawyer or a finding
of guilty to charges. Also, we recommended an amend-
ment, and the supreme court has entered an order, for one
lay person to be added to each disciplinary panel. Lay peo-
ple will now be involved in the disciplinary process, We
have asked each bar commissioner to recommend a lay
person in his or her circuit, with no connection to the
judicial process, to serve as panel

important-as we participate in the Third Citizens Conference,
bringing about changes in the judicial selection process.

You're about midway through vour tevm. Is the position of the
bar president more time-consuming that vou had anticipated?
I had heard various pasl presidents describe the problems
they had and how time-consuming the job was. | attended
the American Bar Leadership Institute last March, and
there were a lot of warnings about how much time it would
take. Of course, | have observed through the years that it
does take a lot of planning time and a lot of time organizing
the work of the bar and seeing it through, 1 had hoped for
what 1 will call a “quiet vear,” because | have a full-time job
in Mobile. While there have not been a lot of emergency sit-
uations, we are involved now in the Third Citizens Confer-
ence and what has come about as a

members. We have received some
excellent recommendations. We
should have the lay persons installed
on the disciplinary boards by March.

You are the first president in a long
time who has nol worked with Reggie
Hamner as the execulive director.
How has the transition been to the
new executive director, Keith Nor-
man?

When I heard that Reggie was no
longer going to be the executive
director, that his term of office was
going to end as mine started, 1 was
greatly concerned. Spud Seale formed
a search committee; | was on the
search committee, and we received

Broox G. Holmes

result of that Conference. The bar
should do its part in seeing that the
Conference is as successful as it can
be. | know that is going to take some
time in addition to what we are
already devoting to the ordinary
duties of bar work. | think it's going
to take more time than [ expected,
but 1 think it’s work that has to be
done. There are many other lawyers
who are devoting a lot of time to the
work of our bar. Unfortunately, you
don't hear enough aboul their good
work.

You've described the theme of vour
administration. At the end of your
term, as you look back, what do you
hope to have accomplished?

applications from a number of excel-

lent candidates. We interviewed several candidates, and
the search committee decided that the most qualified and
knowledgeable candidate was already in bar headquar-
ters—HKeith Norman. The transition has gone smoother
than I thought it would. Keith has worked in many arsas
of the bar in his position as programs director and this
made the transition work. Reggie helped make the transi-
tion easy. | really don't think we've missed a beal., We've
missed Reggie, but I think we are doing very well.

Another new appointment that has recently been
announced is Susan Andres as director of communica-
tions. Why did the bar see a need for this position?

A committee was appointed to see if we needed a full-time
director of communications. Of course, we all know that the
image of the bar, the image of lawyers, and the image of the
profession are very important. We have suffered from not
getting what we do in the bar across to the public. There is so
much worthwhile work that goes on in the bar that is never
heard of by the public. The committee recommended that we
retain a full-time director of communications, and the board
of bar commissioners agreed. Susan has been very successful
in tracking the activities of the bar and in getting this infor-
mation before the public through the media. That is very

70/ MARCH 1995

A. | didn't know when | ran for presi-
dent-elect that we would be faced with some of the issues
we are now, particularly regarding judicial selection. I did
know that | wanted to be a part of bringing together the
bar. | think that if we can bring together the bar to do the
work of the bar and do it better, and if we can bring about
improvement of the judicial selection process, then I will
have had a once-in-a-lifetime opportunity to be involved
in leading the finest bar in the country.

Do you really believe that we will see tangible changes in
the way we elect judges and conduct judicial campaigns
in Alabama?

| guess I'm an optimist, but I really believe that we are
going to see some meaningful changes in the way we elect
judges. I'm not sure whether it's going to be just the non-
partisan election of judgdes or some form of merit selec-
tion, but [ think that with such a broad cross section of
support from lawyers and judges and lay people, there are
going to be some importaint changes, changes for the bet-
ter with improvements in the way we conduct judicial
campaigns. | think that we have all learned something
from the campaign problems we experienced last year. |
really believe that there are going to be some meaningful
changes in 1995, 1]

THE ALABAMA LAWYER



EXECUTIVE DIRECTOR’S REPORT

IN THE SPIRIT OF PUBLIC SERVICE

n September 1993, the American Bar Association
released the findings of a nationwide public opinion
survey conducted by Petér [, Hart Research Associ-
ates, Inc. The survey indicated that the public's |

esteem for the legal profession had fallen
to an all-time low and found that lawyers’
favorability rating of 40 percent ranked
above only that of stockbrokers and politi-
clans.

While our nation’s perception of the
legal profession is not flattering. the legal
professions in other countries are experi-
encing similar losses of esteem. For exam-
ple, an editorial entitled "Rogue Lawyers™
appeared in the October 25, 1994 edition
of the Mainichi Daily News, the largest
circulation English language newspaper
in Japan. The editorial highlighted sepa-
rate episodes of three Japanese attorneys
whao had been arrested the month before
on criminal charges. In discussing the
arrest of the three lawyers, the editorial
lamented:

“Short of being arrested on criminal charges, more
and more lawyers are becoming the subject of reguests

Keith B. Norman

for disciplinary action filed by their clients by the bar
association. According to the Federation, 439 such com-
plaints were filed last vear.

“The Attorney-at-Law act says that lawvers should

defend human rights and seek
social justice, and they should value
honaor, secure trust and dignify
their character, These words sound
50 emply in the face of this spate of
scandals.

“Some lawyers, evidently, are not
above becoming involved in ram-
pant money grubbing. Economic
growth has broadened the scope of
lawyers, with an increasing number
solely looking after business inter-
ests and losing a sense of mission
and ethics in the process,”

Not surprisingly, the editorial stated that
efforts should be made to get the “bad
apples oul of the barrel” and noted that bar
association leaders had advocated strong
ethics and supervision. Remarkably, the

editorial concluded by saving that this endeavor should not be
confined to the individual lawyer but that “the very soil that

RESOLUTION

judiciary and in judicial selection.

by the Alabama Association of Circuit Judges

WHEREAS the Alabama Association of Circuit Judges has studied judicial selection for several years, and
WHEREAS this Association has been and continues to be concerned with maintaining integrity and public confidenice in the

NOW THEREFORE be it resolved by the Association of Circuit Judges that this Association recommends to the Third Citizens
Conference of Courts that methods and means of judicial selection be carefully studied to the end of maintaining imtegrity
and restoring public confidence in judicial selection. As a starting point this Association recommends that judges be elect-
ed or selected without regard to political party affiliation by virtue of non partisan procedures.

DONE this the 20th day of January 1995,

Editor's Note: This resolution was approved overwhelmingly by the Alabama Association of Circuit Judges. An identical res-
olution was overwhelmingly approved by the Alabama Association of District Judges on January 20, 1995. These resolu-
tions, along with the report of the Alabama State Bar’s Task Force on Judicial Selection, will be presented later this spring
to the Third Citizens Conference on the Alabama State Courts.
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breeds rogue lawyers needs to be examined and corrected.” The
Japanese writer penning this editorial apparently views the
problems affecting that legal profession not as a specific prob-
lem of a single profession but of the entire Japanese society,
This is an interesting perspective.

Closer to home, ABA President George Bushnell writes in the
January issue of the ABA Journal that the time is now for our
profession to shift its focus. He points out that many within the
legal profession are concerned about the profession’s “image
problem.” President Bushnell recommends that we need to

worry less about our image problem. As he suggdests:

“The best way, the only way, to improve our image is
so startlingly obvious that we often overlook it. You
must serve the public. That is the obligation of every
lawyer, for that is what we are all about.”

Chur profession should be a model for the rest of society. If we
take to heart the spirit of public service which has long been
the hallmark of the legal profession, nol only can we change
our image, but help transform society in a positive way at the
same time, | |

Local Bar Award of Achievement

The Local Bar Award aof Achievement recognizes local bar associations for their outstanding contributions to
their communities. Awards are presented annually at the Alabama State Bar's Annual Meeting,

Local bar associations compete for these awards based on their size.

The three categories are large bar associations, medium bar associations, and small bar associations.

The following is a list of the categories based on judicial circuit size:

LARGE MEDIUM SMALL 25th
10th Gith 15t 26th
13th Tth 2nd 27th
15th Bth 3rd 29th
11th 4th J0th
12th Sth 31st
16th 9th 32nd
20th 12th 33rd
23rd 14th 34th
28th 17th 35th
Bessemer Cut-off 18th 36th
{division of 10th Circuit) 19th J7th I
21st J8th
22nd 34th
24th 40th

The following criteria will be used to judge the contestants for each category:

* The degree of participation by the individual bar in advancing programs to benefit the community;

s The quality and extent of the impact of the bar's participation on the citizens in that community; and
* The degree of enhancement to the bar's image in the community,

Members of the state bar's Committee on Local Bar Activities and Services serve as judges for the awards.

To be considered for this award, local bar associations must complete and submit an award application by
April 3, 1995,

An award application may be obtained by writing or calling Ed Patterson, director of programs and activities,
or Margaret Murphy, publications director, at the stale bar, 1-800-354-6154, P.O. Box 671, Monlgomery,
Alabama 36101,
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LEGISLATIVE WRAP-UP

By ROBERT L. McCURLEY; JR.

n August 1992, the Alabama
Law Institute empaneled a
committee chaired by Larry
Vinson of Birmingham to
consider the desirability of Alabama's
enacting revised Articles 3 and 4. Profes-
sor Gene Marsh of the University of
Alabama School of Law served as
reporter. The Committee met 14 times,
concluding its work with a meeting in
September 1994, Each provision of
revised Articles 3 and 4 was subjected to
scrutiny by committee members.

In addition to drafting this Act, the
Committee drafted proposed amend-
ments to the Alabama Mini-Code and
other provisions in Alabama law to con-
form to the changes made in Articles 3
and 4 of the Uniform Commercial Code.
The following review of this proposed
Act is taken from the preface to the
report to the Legislature written by Pro-
fessor Marsh,

introduction to revised
Articles 3 and 4 UCC

Promulgated in 1990 by the American
Law Institute and the National Confer-
ence of Commissioners for Uniform
State Laws, Revised Article 3 (with mis-
cellaneous and conforming amend-
ments to Article 4) was a companion
undertaking to Article 4A on funds
transfer that was adopted in Alabama in
1992, Both efforts were drafted by the
same national committee and were
undertaken for the purpose of accom-
modating modern technologies and
practices in payment systems with
respect to negotiable instruments.

Present Article 3, Commercial Paper,
and Article 4, Bank Deposits and Collec-
tions, were written for a paper-based
systemn. The existing law does not ade-
quately address the issues of responsibil-
ity and liability as they relate to modermn
technologies now employed and the
check collection procedures required by
the current volume of checks.

The legal structures for payments
have traditionally been regulated by
state law through the Uniform Com-
mercial Code. However, in recent vears
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the federal government has established
regulations for credit and debit cards,
and for the availability of funds in a way
that regulates a significant part of the
check collection process. In 1987,
Congress enacled the Expedited Funds
Availability Act. The Federal Reserve
implemented the law in 1988 with Reg-
ulation CC. Regulation CC covers many
aspects of the forward check collection
process and all aspects of the return
process. Existing Articles 3 and 4 do not
adequately reflect the “reality” of exist-
ing business practices in check collec-

tion and those procedures now reguired
by the Expedited Funds Availability Act
and Regulation CC. While agreements
among parties to particular transactions
have provided stop-gap measures to
allow the existing law to function, the
revision of Articles 3 and 4 is essential
to update, improve and maintain the
viability of Alabama's law,

Revised Article 3 modernizes, reorga-
nizes and clarifies the existing law. The
changes to Article 4 are more modest.
Article 4 is amended as necessary to
conform to changes in Article 3, to
modernize it for automated check pro-
cessing and transactions, and, as feasi-
ble, to accommodate the impact of
federal Regulation CC. Provisions in
Article 4 that are heavily affected by
Regulation CC are largely left alone and
retained for nonpreempted provisions
and for items other than checks.

Selected substantive
provisions

A, Increased scope of coverage

Revised Article 3 clarifies the types of
contracts within Article 3, thus promot-
ing certainty of legal rules and reduced
litigation costs and risks. For example,
variable rate instruments are included
under revised Article 3 (3§ 3-104(a), 3-
112), as are traveler’s checks (§ 3-104(i)).

Revised Article 3 also clarifies the
impact of the Federal Trade Commission
“holder” rule; it does not render the
instrument conditional so as to exclude
it from Article 3 (§ 3-106(d)).

The revision also clarifies the ability of
the parties to an instrument that is not
included in Revised Article 3 Lo contract
for the application of its rules to their con-
tract (§ 3-104, Official Comment 2).

Credit and debit cards are clearly
excluded under revised Article 4 (§ 4-
104 (a)(9)).

B. Truncation and processing

by aufomated means

Section 4-110 authorizes electronic
presentment of items and related provi-
sions remove impediments to truncation
(§ 4-4061(a)). Section 4-406 allows an
institution the benefit of its provisions
even though the institution does not
return the checks due to truncation. If
both the customer and the institution
fail to use ordinary care, a comparative
negligence standard is used rather than
placing the full loss on the institution (§
4-406(e)).

Revised Article 3 makes clear that a
financial institution taking checks for pro-
cessing or payment by automated means
need not manually handle the instrument
if such processing is consistent with the

s tha director of the
Alabama Law Institute
a1 the University of
Alabama. Ha received
fils undergraduate and
law degrees from the
University
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institution's procedures and the proce-
dures do not vary unreasonably from
those of other banks (§§ 3-103(a)(7), 4-
10dic)). These provisions are designed to
accommodate and facilitate efficiency,
lower costs and recognize the reality of
existing check collection practices man-
dated by the Expedited Funds Availability
Act and Regulation CC,

C. Encoding warranty

Recognizing current check collection
practices, revised Article 4 includes a
new warranty provision with no counter-
part in existing Article 4.

Section 4-109{a) provides warranties
given by a person who encodes informa-
tion (usually a depositary bank) that the
information is correctly encoded. If the
customer of a depositary bank does the
encoding, the depositary bank also
makes the warranty.

0. Bank definition

The definition of bank is expanded for
the purposes of Articles 3 and 4 to
include savings and loans and credit
unions so that their checks are directly
governed by the Uniform Commercial
Code (8§ 3-103(c), 4-105(1)). Section 4-
104 clarifies that checks drawn on credit

MEDICAL/DENTAL
MALPRACTICE EXPERTS
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lines are subject to the rules for checks
drawn on deposit accounts.

E. Presentment and transfer warranties

Revised Articles 3 and 4 adopt clearer
language to make the law more under-
standable and easier to apply. The revi-
sion divides the presentment warranties
(58 3-417, 4-208) from the transfer war-
ranties (§§ 3-416, 4-207), which are cur-
rently combined (with considerable
confusion and complexity) in the exist-
ing law,

Revised Article 3 retains the rule of
Price v. Neal, to the effect that the
drawee takes the risk that the drawer’s
signature was unauthorized, unless the
person presenting has knowledge of the
unauthorized signature (8% 3-417(a), 4-
208(al).

F. Statute of limitations

Revised Articles 3 and 4 include statu-
tory periods of limitation that will make
the law uniform rather than leaving the
topic to widely varying state law (§§ 3-
118, 4-111).

G. Individual agent and
carporale labiity

Except as against a holder in due
course, § 3-402 allows a representative
to show that the parties did not intend
individual liability where the represen-
tative signed without adequate indica-
tion and representation. The revision
allows full protection to the agent who
signs a corporate check, even though
the signature does not show representa-
tive status.

Revised Article 3 specifies that the
law of agency will govern whether rep-
resented persons are bound by signa-
tures. Thus, an undisclosed principal
can now be liable on an instrument.

H. Accord and satisfaction

Under § 3-311, payees can avoid the
unintentional accord and satisfaction by
returning the funds or by giving a
notice that requires checks to be sent to
a particular office where such proposals
can be handled.

On the other hand, a drawer of a full
settlement check is protected from the
instrument being endorsed with protest
and thus losing the money and being
liable on the balance of the claim.

I. Cashier's checks
Section 3-411 and related provisions
considerably improve the acceptability of

bank abligations like cashier's checks as
cash equivalents by providing disincen-
tives to wrongful dishonor, such as the
possible recovery of consequential dam-
ages.
I, Allocation of loss for

forged endorsements

Existing law essentially allocates loss-
es on an all-or-nothing basis on parties
who may be more or less innocent.
Revised Article 3 brings more rationali-
tv to this area, using a comparative neg-
ligence scheme in several places.

Revised & 3-404, as in present law,
places the risk of endorsements by
imposters, and those generated by dis-
honest emplovees drawing instruments
for drawers, on drawers, but does not
require that the endorsement be in
strict conformity with the payee’s name
to get the benefit (§ 3-404(c)).

Revised § 3-405 expands the per se
negligence rule in present § 3-405 to
the case of an endorsement forged by a
payee's employee, and in that case and
that of the faithless emplovee who sup-
plies a name to a drawer and then
forges the endorsement of the payee,
does not require strict conformity to
the name to place loss on the drawer or
employer. However, any negligence of
the bank will be taken into account and
a comparative negligence standard is
adopted instead of the present absolute
rule (§§ 3-404(d), 3-405(b)).

Existing § 3-406 is revised so that
negdligence of the financial institution
does not prevent it from asserting the
preclusion, and comparative negligence
is also the rule (§ 3-406(h)).

Actions for conversion of instruments
will be governed by general conversion
law (§ 3-420{a}). A payee who never
received the check cannot sue a deposi-
tary bank for dealing with a check with
a forged endorsement (§ 3-420(a)(ii)).
What a joint payee can recover is clari-
fied in missing indorsement cases (§ 3-
420(b)). A depositary bank is made
liable in conversion for acting inconsis-
tently with the owner's rights when an
endorsement is unauthorized and the
revision blocks suit by the drawer for
conversion (§§ 3-420(a)).

For further information, contact Bob
McCurley, Alabama Law Institute, P.Q.
Box 1425, Tuscaloosa, Alabama 35486,
or call (205) 348-7411, FAX (205) 348-
B4l1,
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ABOUT MEMBERS, AMONG FIRMS

G. R. Mahmood announces the open-
ing of his office at 101 North Side Square,
Huntsville, Alabama 35801. Phone (205)
536-8877.

Robert P. Revnolds announces the
relocation of his office to 303 Williams
Avenue, Suite 117, Huntsville, Alabama
35801. Phone (205) 534-6789,

Max Cassady, formerly law clerk to
LS, District Judge Alex T. Howard, Jr.,
and formerly associated with Johnstone,
Adams, Bailey, Gordon & Harrris, and
with Burns, Cunningham & Mackey,
announces the opening of his office at
208 Rural Street, Evergreen, Alabama
36401. Phone (334) 578-5252.

David B. Blankenship, formerly of
Blankenship & Rhodes, announces the
opening of his office at 220 East Side
Square, Huntsville, Alabama 35801,
Phone (205) 517-1550.

Scott J. Humphrey, formerly of Stew-
art, Davis & Humphrey, announces the
opening of his office at 1736 Oxmoor
Road, Suite 201, Homewood, Alabama
35209. Phone (205) 879-8792.

James M. Hivner announces the relo-
cation of his office to 306 W. Alabama
Street, Florence, Alabama 35630. The
mailing address is P.O. Box 113, Florence
35631, Phone (205) T66-3400,

Patrick A. Jones announces the reloca-
tion of his office to 212 Oakwood Avenue,
Northwest, Huntsville, Alabama 35811,
Phone (205) 533-2827,

C. Tommy Nail announces the reloca-
tion of his office to 604 38th Street,
South, Birmingham, Alabama 35222,
Phone (205) 595-3888.

Elizabeth C. McAdory announces the
relocation of her office to 2101 Executive
Park Drive, Opelika, Alabama 36801. The
mailing address is P.0. Box 2857, Opelika
36803, Phone (334) 749-9951.

Gary D. Hooper, formerly of Emond &
Vines, announces the relocation of his
office to 215 N. 21st Street, 8th Floor,
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Birmingham, Alabama 353203, Phone
(205) 251-T788.

Alyce Manley Spruell announces the
opening of her office at 2824 Tth Street,
Tuscaloosa, Alabama 35401. Phone (205)
345-8755.

Neva C. Conway announces a change of
address to 3755 Highway 14, Millbrook,
Alabama 36054, Phone (334) 285-3335,

AMONG FIRMS

McDaniel, Hall, Conerly & Lusk
announces that John F. McDaniel and
Keri Donald Simms have become share-
holders. Offices are located at 505 N, 20th
Street, Suite 1400, Birmingham, Alaba-
ma 35203-2626. Phone (205) 251-8143.

Smith, Spires & Peddy announces that
Michael B. Walls, Todd N. Hamilton and
Scott M. Roberts have become members.
David A. Hughes and Reed R. Bates have

become associates. Offices are located at
650 Financial Center, 505 N. 20th Street,
Birmingham, Alabama 35203-2662.
Phone (205) 251-5885.

Rushton, Stakely, Johnston & Garrett
announces that Robert C. Ward, Jr. and
William H. Webster have become associ-
ates. Offices are located at 184 Commerce
Street, Montgomery, Alabama 36104, The
mailing address is P.0. Box 270, Mont-
gomery 36101-0270. Phone (334) 206-
3100,

Massey & Stotser announces that J.
Doug Fields, Jr. has become an associ-
ate. Offices are located at 1100 E. Park
Drive, Suite 301, Birmingham, Alabama
35235, Phone (205) 836-4586.

Yearout, Myers & Traylor announces
that C. Jeffrey Ash and P. Mark Petro
have become partners, Offices are located
at 2700 SouthTrust Tower, 420 N. 20th
Street, Birmingham, Alabama 35203-
3204. Phone (203) 326-6111.

Includes:

EXCELSIOR-LEGAL'S
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Pierce, Carr & Alford announces the
formation of Pierce, Carr, Alford, Led-
yard & Latta. Andrew C. Clausen and H.
William Wasden have become sharehold-
ers. C. William Daniels, Jr., Rachell
Sanders-Cochran, W. Pemble DeLash-
met, Robin Windham Jones and Jean
Walker Tucker have joined the firm.
Offices are located 1110 Montlimar Drive,
Suite 900, Mobile, Alabama 36609, The
mailing address is P.O, Box 16046, Mobile
36616. Phone (334) 344-5151,

Prince, McKean, McKenna &
Broughton announces that Michael P,
Windom has become a member and J.
Ritchie MacPherson Prince has become
an associate, Offices are located at First
Alabama Bank Building, 13th Floar, 56
Saint Joseph Street, Mobile, Alabama
36602, The mailing address is P.0O. Box
2866, Mobile 36652. Phone (334) 433-
5441.

Jackson, Taylor & Martino announces
that Robert J. Hedge has become a part-
ner. Offices are located at SouthTrust
Bank Building, 61 Saint Joseph Street,
Suite 1600, Mobile, Alabama 36602. The
mailing address is P.O. Box 894, Mobile
36601. Phone (334) 433-3131.

American General Life & Accident
Insurance Company announces that
Katherine McKenzie Thomson has
become associated with the firm. Offices
are located at American General Center,
Nashville, Tennessee 37250-0001. Thom-
son is a 1991 admittee to the Alabama
State Bar,

Norman, Fitzpatrick, Wood &
Kendrick announces that Kile Travison
Turner has become an associate. Offices
are located at 1500 Liberty National
Building, 2001 3rd Avenue, South, Birm-
ingham, Alabama 35233-2101, Phone
{205) 328-6643,

James M. Wooten and John A. Lentine
announce the formation of Wooten &
Lentine. Offices are located at 2000 1st
Avenue, North, Suite 1212, Birmingham,
Alabama 35203, Phone (205) 322-7707.

Emond & Vines announces thal
Robert W. Shores, R. Graham Esdale
and Michael L. Allsup have become asso-
ciates, Offices are located at 2200 South-
Trust Tower, 420 N. 20th Street,
Birmingham, Alabama. The mailing
address is P.O. Box 10008, Birmingham
35202-0008, Phone (205) 324-4000,
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Douglas J. Fees announces that Anne
Gresham Sargent has become associated
with the firm. Offices are located at 401-
403 Madison Street, Huntsville, Alabama
35801. Phone (205) 536-1199,

Reid & Thomas announces that Fred-
eric A. Ransom has become associated
with the firm. Offices are located at 501
SouthTrust Bank Building, Anniston,
Alabama 36201. The mailing address is
P.O. Box 2303, Anniston 36202. Phone
{205) 236-1240.

Pradat & Upton announces that
Michael J. Upton has become a partner,
Offices are located at 2902 Tth Street,
Tuscaloosa, Alabama 35401, The mailing
address is P.0O. Box 1119, Tuscaloosa
35403. Phone (205) 345-2442.

Gillion, Brooks & Hamby announces
that Harry V. Satterwhite has become an
associate. Offices are located at 501 Bel
Air Boulevard, Suite 240, Mobile, Alaba-
ma 36606. The mailing address is P.O.
Box 161629, Mohile 36616, Phone (334)
476-4350.

Lightfool, Franklin, White & Lucas
announces that Julia S. Mclntyre,
Stephanie Keller Womack and Melody L.
Hurdle joined the firm as associates.
Offices are located at 300 Financial Cen-
ter, 505 N. 20th Street, Birmingham,
Alabama 35203. Phone (205} 581-0700,

Rives & Peterson announces thal
Mark A. Stephens, Jane G. Ragland,
Thomas L. Oliver, 11, Susan S. Hayes,
and Charles J. Kelley have become share-
holders. Roger C. Foster, Eric J. Brei-
thaupt, D. Keith Andress, David P.
Condon and Anne C. Palmer have
become associates, Offices are located at
1700 Financial Center, 505 N. 20th
Street, Birmingham, Alabama 35203.
Phone (205) 328-8141.

Constangy, Brooks & Smith an-
nounces that Tammy L. Dobbs, formerly
law clerk for the Honorable Judge Sharon
Blackburn of the United States District
Court, Northern Division, has become an
associate. Offices are located at AmSouth/
Harbert Plaza, 1901 6th Avenue, North,
Suite 1410, Birmingham, Alabama
J5203. Phone (205) 252-9351,

Samford, Denson, Horsley, Pettey &
Martin announces that Amy J. Himmel-
wright, former law clerk for Lee County
Circuit Judge Robert M. Harper, has
become an associate. Offices are located

at 709 Avenue A, Opelika, Alabama
36801, The mailing address is P.0O. Box
2345, Opelika 36803-2345. Phone (334)
745-3504.

Zeanah, Hust, Summerford & Davis
announces that Christopher H. Jones
has become a member and the new name
is Zeanah, Hust, Summerford, Davis &
Jones. Offices are located at AmSouth
Bank Building, 2330 University Boule-
vard, Tth Floor, Tuscaloosa, Alabama
35401. The mailing address is P.0. Box
1310, Tuscaloosa 35403. Phone (205)
349-1383.

Cabaniss, Johnston, Gardner, Dumas
& O'Neal announces that Herbert Harold
West, Jr. has become a partner. Offices
are located in Birmingham and Mobile,
Alabama,

Lloyd, Schreiber & Gray announces
that Gerald A. Templeton has hecome a
member and Ashley T. Robinson has
joined the firm as an associate. Offices are
located at Two Perimeter Park South,
Suite 100, Birmingham, Alabama 35243,
Fhone (205) 967- 8822,

Micki Beth Stiller announces that
Brenda L. Vann, formerly with the
Administrative Hearing Division of the
State Department of Human Resources,
has become associate. Offices are located
at 225 S, Decatur Street, Montgomery,
Alabama 26104, Phone (334) 834-5544,

Clyde Alan Blankenship and Susan C.
Conlon announce the formation of
Blankenship & Conlon. Offices are locat-
ed at 200 W. Court Square, Suite 201,
Huntsville, Alabama 35801. The mailing
address is P.O. Box 324, Huntsville
35804, Phone (205) 536-9008,

Prince, Baird & Poole announces that
Silas G. Cross, Jr. has become a member.
The new name is Prince, Baird, Poole &
Cross, Offices are located at 2501 6th
Street, Tuscaloosa, Alabama 35401, The
mailing address is P.0O. Box 128,
Tuscaloosa 35402-0128, Phone (205)
345-1105,

Stone, Granade & Crosby announces
the opening of its Daphne office at
Daphne Professional Park, Highway 98,
7133 Stone Drive, Daphne, Alabama
36526, Phone (334) 626-6696, Offices are
also located in Bay Minette and Foley,
Alabama,

Walston, Stabler, Wells, Anderson &
Bains announces that Anne Byrne Stone
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has become a partner in the firm, and
Gregory L. Doody, Dawn Helms Sharff
and Julia Boaz Cooper have become
associates. Offices are located at 500
Financial Center, 505 20th Street, North,
Birmingham, Alabama 35203. The mail-
ing address is P.O, Box 830642, Birming-
ham 35283-0642. Phone (205) 251-9600.

Huie, Fernambucq & Stewart an-
nounces that Christopher S. Rodgders has
become a partner. Gregory L. Schuck and
Edward McFarland Johnson have become
associates, Offices are located at 800 First
Alabama Bank Building, Birmingham,
Alabama 35203, Phone (205) 251-1193.

Rufus R. Smith, Jr. announces that
John M. Maddox has become an
associate. The new name is Rufus R.
Smith, Jr. & Associates. Offices are
located at 129 5. Saint Andrews Street,
Suite 102, Dothan, Alabama 36301. The
mailing address is P.O. Drawer 6629,
Dothan 36302. Phone (334) 671-7959,

Balch & Bingham announces the asso-
ciation of Joseph B, Cartee, Ed R. Haden,
N. DeWayne Pope, LeeAnn M, Pounds

and Andrew W, Tunnell. Oifices are locat-
ed in Birmingham, Montgomery and
Huntsville, Alabama and Washington, D.C.

Addison, Vickers & Howell announces
the formation of Addison, Vickers, Howell
& Talkinglon. William F. Addison, David
W. Vickers, Shirley Darby Howell and
Scott R. Talkington are members. Eliza-
beth Vickers Addison will serve as of
counsel, Offices are located at 1200 Bell
Building, 207 Montgomery Street, Mont-
gomery, Alabama 36104, The mailing
address is P.0, Box 1828, Montgomery
36102-1828. Phone (334) 269-0700.

Bond & Botes announces that Robert D.
Reese has become a shareholder. Offices
are located at The Daniel Building, 15 5.
20th Street, Suite 1325, Birmingham,
Alabama 35233, Phone (205) 254-9004.

Judith S. Crittenden and Virginia L.
Martin announce the formation of Crit-
tenden & Martin. Offices are located at
1044 Park Place Tower, Birmingham,
Alabama 35203, Phone (205) 324-9494,

Burr & Forman announces that Jef-
frey T. Baker, Paul P. Bolus, David A.

Elliott, Gary W. Farris, William S.
Hereford and Jill Verdeyen Deer have
become partners. John E. Norris,
William C. Byrd, 11, James E. Fleenor,
Jr., Charles A. Hardin, Heather C, Har-
rison, Reid S. Manley, and Joel P.
Smith, Jr. have become associates.
Offices are located in Birmingham and
Huntsville, Alabama.

Benjamin H. Albritton, formerly of
Almon & McAlister, announces a change
of address to Janecky, Newell, Potts,
Hare & Wells. Offices are located at 3300
First National Bank Building, Mobile,
Alabama 36602, The mailing address is
P.0. Box 2987, Mobile 36652. Phone
(334) 432-8786.

VHA, Inc. has appointed Richard
Heard vice-president, general counsel
and secretary of the company. Offices are
located at 220 E. Las Colinas Boulevard,
Irving, Texas 75039-5500. The mailing
address is P.O. Box 140909, Irving
75014-0909, Phone (214) 830-0000.
Heard is a 1983 admittee to the Alabama
State Bar. [ |

Judicial Award of Merit
Nominations Due

The Board of Commissioners of the Alabama State Bar will receive nominations for the state bar's Judicial
Award of Merit through May 15. Nominations should be prepared and mailed to Keith B. Norman, Secretary,
Board of Bar Commissioners, Alabama State Bar, P.O, Box 671, Montgomery, Alabama 36101,

The Judicial Award of Merit was established in 1987, and the first recipients were Senior U.S. District Judge
Seybourn H. Lynne and retired Circuit Judge James O, Haley.
The award is not necessarily an annual award. It may be presented to a judge whether state or federal court,
trial or appellate, who is determined to have contributed significantly to the administration of justice in Alaba-

ma. The recipient is presented with a crystal gavel bearing the state bar seal and the year of presentation.

Nominations are considered by a three-member committee appointed by the president of the state bar which
makes a recommendation to the board of commissioners with respect to a nominee or whether the award
should be presented in any given vear.

Nominations should include a detailed biographical profile of the nominee and a narrative outlining the sig-
nificant contribution(s) the nominee has made to the administration of justice. Nominations may be supported

with letters of endorsement.
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B COURTHOUSES

BUILDING ALABAMA’S

AUTAUGA
COUNTY

The following continues a history of
Alabama's county courthouses—their ori-
gins and some of the people who
confributed to their growth. The Alabama
Lawyer plans o run one county's story in
each issue of the magazine. If you have
any photographs of early or present cotri-
houses, please forward them to: Sarmuel A
Rumore, Jr., Miglionico & Rumore, 1230
Broun Marx Tower, Birmingham, Alaba-
rmia 35203,

AUTAUGA COUNTY

utauga County lies in the
center of Alabama. Signifi-
cantly it has held a central
position in the Indian or
aboriginal history of the state, its politi-
cal history, the agricultural progress of
Alabama, and its early industrial devel-
opment.

Historians agree that the name
“Autauga” comes from the Creek Indian
language. However, it is difficult to find
two sources who concur on its actual
meaning, Autauga may mean “plenty”,
“land of plenty”, “clear water”, “border”,
or “corn dumpling”. Each possible defi-
nition has its advocate, It is enough for
this article to conclude that Autauga was
named for an Indian town, Atagi, on the
west side of the Alabama River located at
the junction of Atagi (now Autauga)
Creek and the river, The site of this Indi-
an village and stream would continue to
be significant throughout Autauga’s his-
tory.

Settlers came into present-day Autau-
ga County after the close of the Creek
War in 1814, They sought farm land and
homesteads and were attracted by the
fertile soil in the area. The first perma-
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AUTAUGA COUNTY COURTHOUSE
By SAMUEL A. RUMORE, JR.
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A County Clder Than The 5
AUTAUGA COUNTY

Marker on cotrfhouse grounds

nent settlements date to 1816, The area
was originally part of Montgomery
County, but the territorial legislature at
St. Stephens created the new county of

Autauga on November 21, 1818, Its
boundary was extended north and north-
west by action taken on December 13,
1820,

The Act which created Autauga Coun-
ty provided that for the time being court
should be held at Jackson's Mill on
Autauga Creek. However, the legislation
also contained the traditional escape
clause of that era. If there was a lack of
necessary buildings for the holding of
court at Jackson's Mill, then court could
“adjourn to such other places contigu-
ous thereto as may seem proper.” Little
is known of this first court site.

On November 22, 1819, one year and
one day after the county was created, the
territorial legislature appointed five
commissioners to select a site for the
permanent county seat of Autauga Coun-
ty. They were also authorized to contract
for and supervise the construction of a
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courthouse, jail and public pillory. Final-
ly, the commissioners received autho-
rization to purchase up to 40 acres for
the public buildings of the county and
they were allowed payment of SIS each
for their services.

Meanwhile, the former Indian village
of Atagi had been abandoned and by 1817
was overgrown in peach and plum trees.
In 1817, white settlers established the
town of Washington on the Atagi site.
This town was named for George Wash-
ington and would also be known as
Washington Ferry due to the river cross-
ing at that point.

A group of investors had purchased
land at this location at various govern-
menl land sales. This land syndicate,
consisting of Captain J. P. House, Gener-
al Thomas Woodward and Dr. Alexander
Hutchinson, offered to give Autauga
County land for the courthouse and jail
if the courthouse were located there. The
commissioners accepted this offer and
Washington became the first permanent
county seat. While a brick courthouse
was being constructed between 1820 and
1821, courts were held at the first hotel in
town which had been built by Captain
House,

The first jury at Washington met on
April 12, 1820. This jury was presided
over by John A. Elmore, Sr., who was
chief justice of the Court of Justices of
the Peace. Elmore was a resident of the
eastern portion of Autauga County and
was prominent in Alabama politics. He
died in 1834. When Autauga County was
subdivided on February 15, 1866, the new
county created was named Elmore in his
hanor,

Washington remained the county seat
of Autauga County for approximately ten
vears. However, as the county grew, dis-
satisfaction over the courthouse location
also grew. Washington was located on
the southern edge of the county. It was
inconvenient to many citizens of the
county, some of whom lived as far as 40
miles away.

On December 28, 1827, the legislature
responded to the dissatisfaction, autho-
rizing an election to be held in August
1828, for the purpose of determining the
wishes of the citizens on removal of the
courthouse, The actual vote tally of that
election is lost to history. However, on
December 2, 1830, the legislature again
appointed a five-member commission to
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select a seat of justice. This time the
commissioners were charged to select a
courthouse site with due regard to “cen-
trality, population, health, and general
convenience.”

The commissioners chose the town of
Kingston. Kingston, which various
sources claim was named either for a
town in England or one in north Geor-
gia, was located in the approximate cen-
ter of Autauga County. It was situated
about eight miles northeast of the town
of Independence, near present-day U.5.
Highway 82. Although it was at the phys-
ical center of the county, Kingston was
not the center of population. One news-
paper editor in Wetumpka referred to it
as the “Great Sahara” because of its loca-
tion in the wilderness. Kingston never
really prospered as county seat. Its popu-
lation remained quite small. The actual
move of the county seat to Kingston
took place in August 1832, Nothing is
known of the courthouse building in the
town. After the removal of the court-
house to Kingston, Washington gradual-
Iy declined and by 1879 was all but
deserted.

The only historic event of significance
to take place in Kingston was a great

rally in 1863, The rally was called for the
purpose of raising a quota of soldiers
from Autauga County for the Confeder-
ate Army. A big barbecue was held and a
number of patriotic speeches delivered.
One of the leaders at this rally who vol-
unteered to equip the soldiers was a
transplanted northerner who had arrived
in the county only a few yvears after
Kingston was selected county seat. In
1863, he was Alabama's leading industri-
alist and a very wealthy man, His name
was Daniel Pratl.

Pratt was born on July 20, 1799, at
Temple, New Hampshire. He was
apprenticed as a carpenter and in 1819
moved to Georgia where he learned the
business of making cotton gins. He came
to Alabama in 1833 and settled near the
Elmore plantation in Autauga County
where he sel up a blacksmith and cotton
gin shop. When the lease on his mill site
ran out and the rent was increased, he
moved his operation to McNeil's Mill on
Autauga Creek. He stayed at this location
for a number of years until this lease ran
out and the rent increased again. In [838
he purchased land on Autauga Creek to
permanently establish his Pratt Gin
Company.
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The courthouse at Prativille was built i 1870,

Through hard work Daniel Pratt pros-
pered in his new home state. His gin
company became the foremost producer
of cotton gins in the world. He opened a
blacksmith shop in 1840 and a grist mill
in |B4], He established a carriage factory,
a tin shop, a sash and blind factory, and a
foundry. In 1846 he founded a textile mill,

Pratt, as a transplanted New Englan-
der, remembered the sights of his boy-
hood. He duplicated a New England
village in the creation of his industrial
town. Autauga Creek ran through the
middle of his town, providing needed
water power for his factories which were
built solidly of red brick like those of
New England. Even his worker housing
closely resembled comparable struc-
tures in the northeast, The town which
he founded on the banks of Autauga
Creek became known as Prattville, It is
the oldest continuously functioning
industrial community in the state of
Alabama,

In 1847 the University of Alabama con-
ferred on Daniel Pralt the unique hon-
orary degree of master's of Mechanical
and Useful Arts as a token of the respect
and honor of the University trustees for
him. In the presentation of this degree,
University of Alabama President Basil
Manly stated, "He has attained, in an
eminent degree, that which is the end of
all letters and all study: the art of mak-
ing men around him wiser, better, and
happier. He has shown in a substantial
manner that he values and knows how
to promote the industrial and economic
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virtues among men, rendering his own
intelligence and honesty a blessing to all
that come within the sphere of his influ-
ence."

Pratt, through his son-in-law, Henry
DeBardeleben, continued to serve his
adoptive state with new ventures in
north Alabama, The Pratt coal seam, the
Pratt mines, and Pratt City in Jefferson
County are evidence of his involvement,
Pratt died on May 13, 1873, at Prattville,
He was revered for his benevolence as
well as for his business skill, and he was
recognized universally as an enlightened
industrialist.

Following the Civil War, Autauga
County was reduced in area and popula-
tion. In 1866, Elmore County was creat-
ed from land taken from eastern
Autauga County as well as Coosa, Tal-
lapoosa, and Montgomery counties. In
I868, Baker County, later called Chilton,
was created from land taken from
northern Autauga County as well as
Bibh, Perry, and Shelby counties. The
population of Autauga dropped from
16,739 in 1860 to 11,623 in 1870,

In the midst of these changes, a move-
ment began to relocate the courthouse.
By 1868 Prattville had long since become
the real center of wealth, population,
and business activity in the county. That
wear the legislature named it the county
seat, leaving Kingston to become noth-
ing more than a ghost Lown,

The first courthouse built in Daniel
Pratt’s town was constructed in 1870 at
147 South Court Street directly across

from the creek, dam and industrial
complex in Prattville. The building is
brick, rectangular, and two stories in
height. It has seven windows length-
wise, and three windows along its
width. The gabled roof has wide eaves
supported by paired scrolled brackets.
This building is an example of the Ital-
tanate style of architecture. A high-
ceilinged courtroom occupied the
second floor of the courthouse and
county offices were found below.,

This first Prattville courthouse and
jail were sold for $5,500 during the first
decade of this century, and these pro-
ceeds were applied to the cost of the
new courthouse and jail. The interior of
this building is now gutted and serves
as a warehouse. A service station was
added to the west side of the building
some time around (924,

The second and present Prattville
Courthouse is located at 134 North
Court Street. Construction began in
1905 and was concluded in 1906. The
Bruce Architectural Company of Birm-
ingham served as architects and Lew-
man & Company of Louisville,
Kentucky, were the contractors. At the
same time, Dobson & Bynum of Mont-
gomery contracted to design and build
a new jail,

The courthouse in Prattville is two
stories in height with a raised attic. It is
constructed of buff-colored brick. The
building is dominated by a four-story
clock tower and belfry at the southwest
corner topped with a pyramidal roof.
The main entrances, on the south and
west sides of the building, feature
vestibules with Syrian arches. The basic
architectural style of the building is
modified Richardsonian Romanesque,
The net cost of the new courthouse and
jail was 584,400,

Samuel A.
Rumore, Jr.
Samuel A Rumara, Jr
s & graduale of the
Univarsily of Notre
Dame and tha
Univars:sty of Alabama
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By 1950 the county had outgrown its
S4-year-old courthouse and a decision
had to be made concerning its future.
The architectural firm of Pearson,
Humphries, & Jones of Montgomery sub-
mitted three plans for the consideration
of the Autauga County Board of Revenue,

Plan A called for the addition of a wing
with some remodeling of the former
structure at an estimated cost of 3170,000,
Plan B called for a complete remodeling
of the old courthouse with the addition of
a wing. The old building would be gutted
and new ceilings and floors would be
added. The electrical, plumbing and heat
ing systems would be replaced. The cosl
estimate for this plan was $305,000. Plan
C called for a new courthouse at an esti-
mated cost of $375,000. The architects
recommended Plan C.

After considering all factors and
desiring Lo retain the existing court
house, Autauga County chose Plan B,
renovating the courthouse and con-
necting it to a new wing by a glassed-in
walkway, The work took approximaltely

I5 months to complete. Pearson,
Humphries, & Jones were the architects
and C. F. Halstead Construction Co. of
Montgomery performed the work.

The renovation and expansion com-
bined old and new and was a synthesis
of Romanesque and Modern architec-
ture., The new wing was built with the
same buff-colored brick as the existing
courthouse, and Alabama marble was
used throughout for stairs and wall sec-
tions. The old building received a com-
plete face-lift and was renovated to
maximize sound and lighting efiiciency.
This project was completed in 1962 and
the total cost approached $390,000,

In 1970 a new jail was conslructed
and again Pearson. Humphries, & Jones
of Montgomery served as architects,
Lynn H. Blair Contractors, Inc. of
Alexander City built the new jail. It was
constructed on the east side of the
courthouse and matched the brick and
stone materials of the courthouse build-
ing. The new jail is connected to the
courthouse by a second-story enclosed
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corridor. The total cost of the project
was approximately $400,000.

On August 30, 1984, the Uniled States
Department of the Interior established
the Daniel Pratt Historic District in
Prattville and named the district to the
National Register of Historic Places,
The district consists of over 200 proper-
ties built between 1840 and 1930 that
represent the commercial, industrial,
residential, and institutional architec-
ture of the city, The two courthouses in
Prattville that have served Autauga
County since 1870 are among the struc-
tures in the district.

The author acknowledges the assis-
tance of Prattville attorney George P,
Walthall, Jr. for his help in obtaining
materials for this article. A

Sources: Autauga County: The First
Hundred Years, [818-1918, compiled by
Daniel 5. Gray, 1972; Report on the Off
cials of Aufauga County, ). T. Gorman,
1911; History of Autauga Counly,
Shadrick Mims, 1976,
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BAR BRIEFS

* Charles A. Powell, a partner in the
Birmingham firm of Powell & Freder-
ick, has been named chairman of the
Section of Labor and Employment Law
of the American Bar Association. This
section has more than 19,000 members,
and membership is comprised of attor-
neys whose practices are largely devot-
ed to representation of employers,
unions, employee plaintiffs, public
boards and administrative bodies.

Powell is a 1961 graduate of Birming-
ham-Southern College and a 1964 grad-
uate of Duke University School of Law.

* The American College of Trust and
Estate Counsel announces that Lynn
Baxley Ault, with the Birmingham firm
of Lange, Simpson, Robinson &
Somerville, has been elected a Fellow of
the College,

The College is an association of
lawvers who have been recognized as
outstanding practitioners in the laws of
wills, trusts, estate planning, estate
administration and related tax plan-
ning.

* The Montgomery County Bar Asso-
ciation elected the following members
to serve as officers for 1995

President:
Lee H. Copeland

Vice-President:
Tom J. Methvin

Secretary/Treasurer:
Mark Anderson

Board of Directors:
William R. Blanchard
E. Terry Brown
Laura Crum
Kent Garrett
Mike Jackson
Cole Portis

e William H. Satterfield, a partner
with the Birmingham firm of Balch &
Bingham, has been named to the board
of directors of the National Waterways
Conference. The NWC is the national
organization for America's inland

waterways industries, and is dedicated
to the enhancement of the nation's nav-
igation and waterways programs.,

Satterfield received his undergradu-
ate degree with highest honors from
Georgia Tech, his master's from Indi-
ana University and his law degree,
magna cum laude, from Cumberland
School of Law.

e Jeffery J. Hartley of Mohile has
been selected as a member of the
National Bankruptcy Review Commis-
sion. Senate majority leader George
Mitchell made the appointment upon
the recommendation of Sen. Howell
Heflin of Alabama, chairman of the
Senate subcommittee on courts and
administrative practice.

After two years of in-depth analvsis of
the bankruptcy code, the commission
will issue a report to the President,
Chief Justice and Congress recom-
mending further legislative changes to
the nation’s bankruptcy laws.

Hartley currently is law clerk to
Judge Margaret A. Mahoney, United
States Bankruptey Court for the South-
ern District of Alabama in Mobile. He is
a graduate of Spring Hill College in
Mobile and the University of Alabama
School of Law.

* Merceria Ludgood, former director
of the Legal Services Corporation of
Alabama, has been selected director of
the Office of Program Services at the
Legal Services Corporation in Washing-
ton, DC. She assumed her new responsi-
bilities on a part-time basis in January
and will complete her transition to the
new position by mid-spring. Ludgood
has been LSCA’s director since Decem-
ber 1991.

Ludgood, a Mobile native, earned her
undergraduate and master's degrees in
education from the University of Alaba-
ma. She graduated from Antioch School
of Law in Washington, DC in 1981 and
returned home to enter private practice.
Prior to being named LSCA's executive
director, Ludgood had served on LSCA's
board of directors since 1982, [ ]
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Attention Trustees:
Is Real Property

in the Corpus
Secure From Civil
Forfeiture Under
21 U.S.C. §881?

By Lois 5. Woodward

or a variety of reasons, trustees seldom invest
I trust assets, whether principal or income, in real

%

,,‘_‘ 11 estate ventures; however, the corpus of a trust
\ may well include real property. A grantor or testator,

E for example, may place in the trust income-producing

L || rental property or a family residence in which trust

beneficiaries may continue to live. If the occupants of
K this trust property engage in certain illegal drug-relat-
- ed activities, the trustee may find that the property is
; the subject of a forfeiture action under 21 U.S.C. § 881.
Although the trustee may be able to avoid forfeiture
-{ | under the “innocent owner” defense available under
i the statute, it nevertheless would have to undergo the
B | burden and expense of participating in the forfeiture
proceedings.

This article will discuss this far reaching forfeiture
| law as it applies to trustees holding real property as

NOTICE

| part of the trust corpus. It first will summarize the . s
general operation of the federal civil forfeiture statute!, "w“ mﬂ -
including the defenses available under it, next will note | !

recent constitutional limitations on this law, and then ;

will address more specifically the issues a trustee faces
C.

when realty in the trust gither is used in connection
with illicit drug-related activity or becomes the subject
THE ALABAMA LAWYER MARCH 1995/ 83
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Operation of 21 U.5.C. § 881

In order to combat the increasing trade in illicit drugs,
Congress in 1970 enacted the Comprehensive Drug Abuse Pre-
vention and Control Act, which authorized the civil forfeiture of
certain controlled substances and the instruments by which
these controlled substances were manufactured and
distributed.* This original law, which was intended to deprive
drug offenders of the fruits of their crime,? closely paralleled
earlier laws providing for the seizure and forfeiture of tangible
property used in and thereby deemed “guilty” of criminal activi-
ties.* When these forfeiture provisions failed to stem the tide of
drug trade as anticipated, Congress expanded the range of prop-
erty subject to forfeiture to include first the proceeds of illegal
drug transactions® and later all real property used in connection
with a violation of federal drug laws." This expanded forfeiture
law encompasses the interests of not only drug-dealing property
owners, but also any others who may have an ownership inter-
est in realty used in connection with illicit drug-related activi-
ties” — including trustees, absentee landlords, mortgagees,! or
even unwilling co-owners,

The government's right to real property used in connection
with a drug transaction arises under 21 U.S.C. § B81{a)(T)
(“Section B81"), which provides that:

{a} Subject Property. The following shall be subject to
forfeiture to the United States and no property right shall
exist in them:

- (7) All real property,” including any right, title and
interest {including any leasehold interest) in the whole
of any lot or tract of land and any appurtenances or
improvements, which is used, or intended to be used,
in any manner or part, to commit, or to facilitate the
commission of, a violation of this title!® punishable by
more than one year's imprisonment....

Civil forfeiture proceedings are actions in rem and are gov-
erned by the Supplemental Rules for Certain Admiralty and
Maritime Claims applicable to admiralty and maritime in rem
actions."! Under the Supplemental Rules, an attorney general
may initiate forfeiture proceedings by filing a verified complaint
with the federal district court having jurisdiction over the sub-
ject property.”? This complaint must “describe with reasonable
particularity the property that is the subject of the action.” This
complaint also must “state the circumstances from which the
claim arises with such particularity that the defendant or
claimant will be able, without moving for a more definite state-
ment, to commence an investigation of the facts and to frame a
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Alabama Bar Directories
P.O. Box 4156 « Montgomery, Al 36101

Orders must be pre-paid

B4 / MARCH 1995

responsive pleading.” Once a verified complaint for the forfei-
ture based on federal statutory violations has been filed, the
Supplemental Rules specifically provide that the clerk of the
court, without any judicial review, shall issue a summons and
warrant for the arrest of the subject property;” the warrant then
shall be executed and the property seized by the federal mar-
shal.!

Although the Supplemental Rules and Section 881 specifical-
lv allow for the seizure of property pursuant to ex parte proceed-
ings, the United States Supreme Court recently opined that
such seizures of real property — effected without notice or an
adversarial hearing — are constitutionally invalid.'® In United
States v. James Daniel Good Real Property, the Court rejected
the notion that the Fourteenth Amendment is the sole constitu-
tional provision applicable to the Government's seizure of prop-
erty subject to forfeiture, and determined that forfeiture
proceedings also must comply with the Due Process Clause of
the Fifth Amendment.'® The Court could find no extraordinary
circumstances that would justify postponement of notice and
hearing in a typical seizure of real property under Section
881(a)(7)."" In the absence of such exigent circumstances, the
Court held that the government must *afford notice and a
meaningful opportunity to be heard before seizing real property
subject to civil forfeiture.”® Accordingly, the government may
execute process by serving the arrest warrant on the subject real
property, bul may not seize such property until after a Due Pro-
cess hearing."*

Once process has been executed, a person claiming an inter-
est in property that is the subject of a forfeiture action must file
a claim within ten days after execution and must serve an
answer within bwenty days after the claim has been filed®

The respective burdens of the claimant and the government
at a seizure hearing are well-established by statute and case
law.* The claimant first must establish standing as an owner of
the contested property.® Courts have recognized that bona fide
trustees clearly have standing to assert claims regarding the
property in dispute.® The possession of bare legal title alone,
without commensurate dominion and control over the proper-
ty, however, may be insufficient to establish standing.*
Acknowledging that drug traffickers often attempt to disguise
property interests by placing title in someone else's name,
courts will look behind record title to determine if a straw man
has been used to conceal the financial affairs or illegal dealings
of someone else.®

After the claimant has established standing, the government
then must show probable cause for the forfeiture by establish-
ing the necessary connection between the real praperty in ques-
tion and the proscribed activity.”® Some federal circuits require
the government to prove that the real property had a “substan-
tial connection” to the illegal activity.” Although the Eleventh
Circuit has not expressly adopted any standard regarding the
degree of connection necessary for forfeiture of real property
under Section 881 (a)(7),2 it has applied the “substantial con-
nection” test to the forfeiture of proceeds under
Section 881(a)(6).”

The Eleventh Circuit also has noted that any conflict among
the circuits regarding the required degree of conneclion
between the illegal activity and the real property in guestion
may be “semantic rather than practical.™ Courts agree that the
property must be used to facilitate a crime, but need not be
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integral, essential, or indispensable to the criminal transac-
tion.* The use of property for general discussions about unspec-
ified drug transactions should not be deemed to have facilitated
illegal activity.® On the other hand, the presence or intended
presence of drugs on the property is not a prerequisite to forfei-
ture under Section 881(a)(7).” Furthermore, the government
need not show any relationship between the subject property
and any particular drug transaction as long as the requisite con-
nection exists generally.® Forfeitures may be predicated on the
occurrence of a single drug transaction on

Even if an owner has actual knowledge of the illegal activity
connected to the property, forfeiture can be defeated by proving
the absence of the owner's consent to such activity.®® In the
Eleventh Circuit, an owner can establish the reguisite non-con-
sent by proving that it took all reasonable steps to prevent the
illegal use of the property.™ Courts in this circuil have recog-
nized that this “reasonable efforts” standard can be satisfied by
contacting and cooperating with law enforcement authorities,
especially when a claimant is ugahle to halt the illegal activity

on its own,

the subject property;™ however, at least
one Supreme Court justice has suggested

Recent Constitutional Limitations on Civil

that the United States Constitution would Congress expanded the Forfeiture
not permit the forfeiture of a building in range of property The sweeping scope of forfeitures autho-
which an isolated drug sale took place.® i - rized under § 881(a)(T) has been limited by
To establish the necessary connection, subject to forfeiture a recent Supreme Court decision uphold-
the government must show that it had a to include first the ing a constitutional challenge to this
“reasonable ground for belief of guilt, sup- statute. In Austin v. United States, the
ported by less than prima facie proof, but proceeds of illegal Court, after reviewing the historical devel-
more than reasonable suspicion.™ In drug transactions and opments of forfeiture laws, determined
order to make its case, the government that forfeiture under Section 881(a)(7) is
need not secure any criminal conviction.™ later all real property punishment and, as such, is subject to the
In fact, a claimant’s failure to respond to used in connection limitations of the excessive fines clause
requests for admissions regarding use of z i A contained in the Eighth Amendment.” The
the subject property for illegal drug traf- with a violation of Court declined, however, to establish any
ficking may serve as “admissions on file” federal drug laws. test to determine whether a particular for-

sufficient to support a summary judgment

feiture is constitutionally excessive.” In

for forfeiture.” The government also may
present circumstantial evidence and oth-
erwise inadmissible hearsay evidence.* Evidence that would
support an alternative hypothesis still is probative of the issue of
probable cause V!

After the government has established probable cause under
the rather lenient standard discussed above, the claimant then
has to prove, by a preponderance of the evidence, a defense to
the forfeiture.” Unlike the issues of standing and probable
cause, which are matters of law, the question of whether a
claimant establishes a suﬁ"vfj:enl defense is a matter of fact, to be
decided by the fact finder. If a claimant has requested a jury
trial, the jury may hear inadmissible hearsay evidence during
the probable cause portion of the hearing. Corrective instruc-
tions by a court may not be sufficient to remedy the prejudicial
effects of this inadmissible evidence.™ For this reason, a jury
trial may need to be bifurcated in order to avoid reversible
Error.

In order to establish a defense to forfeiture, a claimant obvi-
ously may attempt to show that the property was nol used in a
drug transaction. Section 881(a}(T), however, expressly provides
another (and more viable) defense to an owner who neither
knew of nor consented to the illegal activity on the property —
the “innocent owner” defense.*® In order to prevail on this
defense and thereby avoid forfeiture, the owner must establish
gither ignorance of” or non-consent to the proscribed activity®.
In order to establish ignorance, an owner need prove only the
absence of actual knowledge, not the absence of constructive
knowledgde.® The Eleventh Circuit has recognized that nothing
in the legislative history .gl' Section B81(a){7) requires a standard
of “should have known,” An owner, however, should not rely on
its willful ignorance; if it has knowledge of facts that imply illegal
activity, a Court may well expect it to investigate the situation.>
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remanding the case to the Eighth Circuit
Court of Appeals, the Supreme Court
noted that the connection between the property and the offense
might be relevant in determining an in rem forfeiture’s exces-
siveness, but specifically stated that its decision should not limit
the appellate court from considering other factors in making
this determination.®

In a concurrence challenging the Court's historical review of
forfeiture laws, Justice Scalia argued that the excessiveness
inquiry for statutory in rem forfeitures is different from the
usual excessiveness inquiry for monetary fines and in personam
forfeitures, Rather than focusing on the value of the property in
relation to the offense, Justice Scalia suggested that the relevant
inquiry should consider the relationship of the property to the
offense: Can the forfeited property properly be regarded as an
instrumentality of the offense? Is the relationship between the
property and the offense close enough to render the property,
under traditional standards, “guilty” of the offense and thereby
forfeitable?®

The Eleventh Circuit has not articulated a test or set of factors
to use in determining whether a forfeiture is excessive under the
Eighth Amendment, This circuit, however, has suggested that
some proportionality inquiry is appropriate for an excessive fines
clause analysis.™ The District Court for the Middle District of
Alabama, drawing on Scalia's concurrence in Austin and the
Eleventh Circuit’s comments regarding proportionality, has
developed a two-step balancing test to determine whether a for-
feiture of real property under Section 881(a){7) violates the
excessive fines clause.” Under this test, the government has the
initial burden of establishing a “substantial” connection
between the defendant property and the drug trafficking by
showing a pattern of illegal activities occurring at the defendant
real property. If the government establishes this substantial
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connection, a presumption in favor of forfeiture arises and the
burden shifts to the claimant to prove that the forfeiture is a
“drossly disproportionate” punishment given the nature of the
offense committed. A Court then would balance the value of the
defendant property against the nature of the drug trafficking.

Other federal district courts also have formulated standards
by which to review an excessive fines clause defense™ Some
courts have adopted a proportionality analysis, while others
have applied an instrumentality test; still other courts have used
multi-factored tests that incorporate both the proportionality
and instrumentality inquiries.® In any excessive fines analysis,
however, the owner's culpability should not be a factor, If the
excessive fines issue is reached, a determination already will
have been made that the claimant is not able to take advantage
of the innocent owner defense and is, in some sense, culpable
— if only by reason of its negligent failure Lo prevent the illegal
activity on the property. The Eighth Amendment's prohibition
against excessive fines thereby presents an opportunity for a
claimant who cannol establish an innocent owner defense to
defeat an in rem forfeiture,

Trustees and Civil Forfeiture under Section 881(a)(7)

A trustee who believes trust property to be threatened by for-
feiture must satisfy not only the obligations imposed on prop-
erty owners hy courts under Section 881, but also its fiduciary
duties, and then must address any conflict between these two
sets of obligations. If this conflict is too great and the potential
liability too high, a trustee may consider resignation, consis-
tent with the terms of the underlying trust instrument. Howev-
er, if a trustee has made a determination that it will not or
cannot resign, the trustee must act in accordance with its legal
duties.

Case law indicates that an owner with knowledge of illegal
activity on the property should contact and cooperate with law
enforcement authorities. Courts have applied this standard to
require a wife to turn in her husband or attempt to remove her-
self from the illegal activity.® Must a trustee, therefore, contact
law enforcement authorities about an occupant’s illegal activi-
ties on the trust property, even if the occupant is a beneficiary
of the trust? Such an obligation would seem to conflict with the
trustee's fiduciary duty of loyalty to the beneficiary.® An even
greater conflict arises when the underlying trust instrument
specifically directs the trustee to retain the subject property for
the use of the occupant/beneficiary and to provide generally for
his or her welfare.

Balanced against the trustee's duty of loyalty to a beneficiary
is its duty to protect the trust estate. The purpose of a trust is
“to provide a fund for the maintenance of the beneficiary while
at the same time protecting the beneficiary from his or her own
improvidence or incapacity.”™ A trustee cannot allow a benefi-
ciary's actions to endanger or destroy the very fund created for
his or her welfare. If the trust property is to be used by other
beneficiaries, either simultaneously or successively, a trustee
also must protect the interests of these beneficiaries. A trustee
has an overriding fiduciary duty to preserve trust property and,
therefore, in the context of a Section 881 forfeiture action, must
do whatever is reasonably necessary to preserve trust property,™
consistent with its general fiduciary duties.

A trustee certainly must exercise due diligence in maintain-
ing and conserving the property. Although the Eleventh Circuit
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has indicated that an owner will not be penalized under Section
881(a)(7) on the basis of activities that it should have known
were occurring on the property,™ Alabama law may require a
higher standard of fiduciaries. However, if Alabama law does in
fact impose a higher standard on fiduciaries, this higher stan-
dard of duty should not operate to raise the standard imposed
on owners under Section 881(a)(7) as it applies to trustees. A
trustee’s failure to satisfy its fiduciary duties leaves it vulnerable
to claims by beneficiaries, but should not affect the trustee’s
obligations under Section 881,

A trustee who suspects possible illegal activities on trust
property thus is placed in a difficult situation. Decisions under
Section 881(a)(7) do not seem to impose on the trustee, as
owner, an affirmative obligation to discover such activities. On
the other hand, do a trustee’s fiduciary obligations require it to
undertake such an investigation? This investigation could con-
firm the suspected wrongdoing, providing the trustee with actu-
al knowledge of the illegal activity and thereby requiring the
trustee under Section 881(a)(7} to take aiffirmative action to
prevent further violations,

If a trustee becomes aware that illegal activities are occurring
on trust property which may subject the property to forfeiture,
the trustee must take all reasonable steps to prevent further
illegal use of the property in order to establish its non-consent
to such use, and thereby perfect the innocent owner defense to
forfeiture. The trustee first may attempt to stop the illegal activ-
ity on its own by notifying the occupant that any such activity
on the trust property cannot continue. A trustee should note,
however, that its correspondence with the occcupant, as well as
any documents or memos the trustee may produce that relate
to suspected drug-related activities, probably is discoverable. To
the extent such material evidences the trustee's knowledge of
illegal activity on the property, it may benefit the government’s
case. On the other hand, materials that reveal the trustee’s
attempts to prevent illegal activities may help establish the non-
consent necessary to prevail on the innocent owner defense.

If the trustee is unable Lo stop the illegal activity on its own, it
must take additional steps. Assuming the occupant is not a ben-
eficiary, the trustee may evict the tenant or, if eviction is not
possible, contact and cooperate with law enforcement authori-
ties. If the occupant is a beneficiary, however, the question of
what additional steps the trustee is required to take in order to
prevent illegal activity on the property is by no means clear.
Should the trustee atternpt to sell the property? Its ahility to sell
trust property may be limited by the underlying trust instru-
ment. If the instrument does not confer the power of sale on the
trustee or specifically requive the trustee to retain the subject
property, a sale may be difficult, if not impossible. Any proposed
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sale might be challenged by the occupant/beneficiary or other
beneficiaries.

Given the conflicting obligations present in this situation,
should the trustee seek instructions from the court? In seeking
instructions from the court, the trustee inadvertently may bring
illegal activities on the trust property to the attention of law
enforcement authorities, who then may institute a forfeiture
action or bring ¢riminal charges against the occupant/beneficia-
ry. The beneficiary, on the other hand, may claim that the
trustee has committed libel or slander against him or her in its
allegations regarding illegal activity. For this reason, a trustee
seeking instructions from the court or atternpting to sell the
property carefully should consider whether sufficient evidence
exists regarding the suspected drug activity to justify the pro-
posed action or to meet any claims the beneficiary might assert
against the trustee.

If the trustee is unable otherwise to stop the illegal activity,
should the trustee be required to contact law enforcement
authorities about illegal activity on the trust property, possibly
implicating the beneficiary? The reasonableness and necessity of
any of these above-discussed actions ultimately is a question of
fact to be decided by the factfinder.

Once trust property is arrested in a forfeiture action, the
trustee should respond promptly by filing the required claim
and answer to the complaint. The trustee also should contest
the forfeiture and participate actively in all stages of the pro-
ceedings in order to preserve and protect its rights. A trustee’s
failure to effectively defend against a forfeiture action may leave
it vulnerable to claims by the beneficiaries that the trustee
breached its fiduciary duty to protect the trust property. The
trustee should scrutinize closely the allegations contained in
the complaint, as well as the purported connection between the
trust property and the illegal activity. If the trustee had no actu-
al knowledge of the illegal activity connected to the property or,
even if it had knowledge, did not consent to such activity, the
trustee should assert the innocent owner defense. If, however,
the trustee is unable successfully to assert the innocent owner
defense, the trustee still may challenge the forfeiture as an
excessive fine prohibited by the Eighth Amendment.

Summary

In summary, a trustee confronting the possible forfeiture of
trust property under Section 881(a)(7) must be mindful of both
its general fiduciary duties and the judicially imposed require-
ments an owner must satisfy in order to avoid forfeiture, as well
as any potential conflict between these sets of obligations. A
trustee must take all reasonable steps to protect and preserve
the trust property. The scope of such action, however, is by no
means clear, Ultimately, the sufficiency of any steps taken by a
trustee to protect trust property is a question of fact that should
be determined on the basis of the totality of the circumstances,
taking into consideration any conflicts between the trustee's
duty to protect the property and any duty of loyalty owed to an
occupant/beneficiary. |

Endnotes

1. Thiz article will not address criminal forfeiure {e.g.,under 1B US.C. §§
981, 1955, or 1963 or 21 US.C. § 853) or forfeiture under the state
statute, Ala. Code § 20-2-93.
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. PL.91-513, Title Il, Part E, § 517, 84 Stat. 1276, codified at 21 US.C.

§aa1

. For a discussion of the |egislative history of this Act, see Note, “Caught

in the Crossfira™; Protecting the Innocent Owner of Real Property from
Civil Forfeiture under 21 US.C. § 881(a){7), 6551, J. L. Rev, 521, 525
(1991) {authored by Alice Marie O'Brien),

. These civil forfeilure statules were based on the fiction that the proper-

ty involved in a crime |s itself the olfender and that the offense is
attached primarily to that property. Calero-Toledo v. Pearson Yacht
Leasing Co, 416 U.5. 863, 683 (1974). Proceedings under these for-
feiture statutes, therefore, are In rem actions against the selzed prop-
arty, rather than in personam actions against the property owners, and
stand independant of, and whally unafiected by, any eriminal pro-
ceedings in personam. /d. The case law interpreting these stalutes is
by no means consistent; however, the property owner's innocence
generally is not a defense to forfeiture, See Austin v United Siales,
125 L Ed.2d 4BB, 500-03 (1993)

. 21 US.C. §8B1(a)(6), enacted November 10, 1978
6. 21 U.5.C. §881(a)(7), enacted October 12, 1984,
. Real property may be forfeited not only because it was used in con-

nection with ilegal drug transactions but also because is reprasents
the proceeds of such transactions. This article will address only fordei-
tures arising on the basis of ilegal activities conducted on or in con-
nection with the subject property.

. The rights of lienholders in forfeiture actions have been addressed in

several decisions. See U.S. v. Federal National Morigage Association,
946 F.2d 264 (4th Cir, 1991); In re Newport Savings & Loan Associa-
fion, 928 F 2d 472 (1st Cir. 1991); U.S. v. Six Parcels of Real Froperty,
920 F.2d 798 (11th Cir. 1981); In re Metmor, B19 F.2d 445 (4th Cir,
1887). This subject also has been addressed in several articles. See
Note, The Drug War and Real Estate Forfeiture Under 21 ULS.C. § 8a1;
The “Innocent” Lienholder's Rights, 21 Tex. Tech L Rev. 2127 (1990)
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(authored by Brad A. Chapman and Kenneth W. Pearson); Smith,
Mortgage Lenders Beware: The Threal to Real Estale Financing
Caused by Fawed Protection for Lenders in Federal Forfel-
ture Actions involving Real , 25 Real Prop., Prob. & Trust J.
481 (1990}, Case Comment, In Fe Metmor Financial, Inc.. The Batier
Approach to Post-Seizure Interast Uinder the Comprehensive Drug
Abuse Preverition and Control Act, 65 Notrs Dame L Rev. 853 (1930)
{authored by Christopher M. Neronha)

9 Even property covered by a state homesiaad exemplion i$ subject 1o
fordeiture. UL 5 v. Lot 5. Fox Grove, Alachisa County, Florida, 23 F. 3d
359 (11th Cir. 1994), cart. denied 1155 Ct. 722 (1995)

10,21 USC. §881{a)7?). The violations of Title 21 (Food and Drugs) cov-
srad by Section B81 relate generally to the ilegal manulacture, pro-
cassing or sale ol controlled substances

11, Section 881(d) states that

“{tjhe provisions of law relating 10 the seiure, summary Bnd judicial
lorleiture, and condemnation of property for violation of the customs
laws. . shall apply to seizures and forleitures incurred. or alleged to
have heen incurred, under any of the provisions of this title, insofar as
applicable and not inconsistent with the provisions hereof.,. *

US.C §881a)

The customs laws do contain rules Qoveming summary of administra-
tive forfaiture actions, 19 US.C. §§ 1609, 1612, 1615, but do not state
These rules mergly state that judicial forleture proceedings shall pro-
ceed “in the manner prescribed by law.” 19 US.C. § 1608, See 19
US.C§ 1610 By defaull, judicial torleitures thereiore are governed by
the Supplemantal Rules. ULS. v. $38,00000 in LLS. Currency, B16
F.2d. 1538, 1555 (11th Cir. 1987) Naither the Supplemental Rules nor
the customs laws were designed lo govern Section BA1 lorfeiture
actions and, therelora, are not easily appled to such proceedings.
The interplay between these two sels of rules may create additional
problems. This situation has been declared by one Courl as A “proce-
dural morass.” id al 1540,

12.21 US.C. § 8B1(b). This section provides that:

Any properly subject to civil forfeiture 1o the United States under this
litle may ba seized by the Attormey General upon process issued pur-
suant to the Supplemental Rules for Canain Admiralty and Maritime
Ciaims by any disinct court of the Uniied States having junsdiction
over the property

13.Fed. A.Civ. P. Supp. R. C{2).

14, Fad. A. Civ, P, Supp. R E(2). In addition 1o the seizure procedure out-
lined in the Supplemental Rules, Section B81(b) provides two other
methods by which personal property may be seized lor lorfaiture
under admintstrative proceedings. First, sazure may be made without
the process prescribed by the Supplemental Rules in four specific sit-
uations, including whan the Allorney General has probable cause 1o
believe that the property is subject 1o chvil forleilure under Titke 21 of
the United States Code. The government also may request the
isauance of a warrant authorizing seizure of proparty subject to lorei-
fure in the same manner as provided lor @ search warran! under the
Federal Fules ol Criminal Procedure. See also Fed, R. Crim P, 41,
Naither of these seizure procedures, however, would bring the subject
property within fha junisdiction of a court

15 LS v. James Damel Good Real Property. 114 S.Ct 402 (1993).

16. it

17.id. 114 S. Ct. at 508, The Court distinguished its decision In Calero-
Taledo v. Pearson Yacht Leasing Co., 416 U5 883 {1974), which heid
that the govemmaeni could saize a yacht subject to cvil forfeiture with-
out affording prior natice or hearing. The Court found that the nature of
the properly in that case — a yachl — and “the easa with which an
owner could frustrate the government's inlerests in the forfeitable
propery created a “special need for very prompt action’ that justified
the posiponement of notice and hearing until alter the selzure.” The
Court emphasized thal constitutional dua process requires prior notice
and a hearing and that exceptions to this general rule would be
applied only In “extracrdinary situations where some valid governmen-
tal interest is at stake that justifies postponing the hearing until afier
the [seizure] * The Court found no showing of such axigent circum-
stances in this case 0 justily the ex pane seirure of real proparty.
Good, 115 5.Ct. al 488-99, 500-01, 506

18.114 5. Ct. at 505,

19. The specific procedure thal the government foliows in order 10 obrain

s

2

88 / MARCH 1995

an arrest wamani for property subject 1o torfleture may vary from dis-
trict 10 district. For example, in the Middie District of Alabama, the U.S.
Attorney’s office has a policy of seeking warranis only from a judicial
officar, not from the courl clerk, as allowad under the Supplemantal
Aules. This anticle doas not atlempt to describe these various local
procadures

20.Fed R Civ. P. Supp R C{B). This rule aliows the court to grant the
claimant aciditional time within which o file a claim

21.U8 v One Parcel of Real Estate at 1012 Germaniown Road, Paim
Beach County, Florida, 963 F. 2d 1496, 1500 (11th Cir. 1992)

22 jg. Standing is a threshold issue and a ciaimant mus! demonsirate
both Aricle Il standing and statutory standing. U.S v. £38,000.00 in
U5 Cumency B16 F 2d 1538, 1543 (11ih Cir. 1987} In order lo prove
Article || standing, a claimani need not own the propery, & lessar
property interest, such as a possessory interest, is sufficient [d ol
1543-44. Unless claimants meet the burden of establshing Article Il
standing, federal couns lack jurisdiction o consider their claims. Id al
1543 In contrast 10 the Arficle Il standing requirements. a claiman
has & duty to establish stalutory standing only when, and as, the
sialute itsall provides. |d. at 1544

23 U8 v One Farcel of Property Located at Route 27, Box 411 (Patter-
gon Road), Montgomery, Alabama, B45 F. Supp. 820, 824 (MD. Ala
N.C. 1993} (Trustes has standing to challenge lorleiture). But see US
v. Certain Real Property, 724 F. Supp. 908 (5.D. Fla. 1983) (Coun
denied motion of testamentary trustee 1o intervena and file a cordied
claim in forfeiture action). The Supreme Court also has recognized that
an awner need not be a bona fide purchaser for value, even an indi-
vidual who acquired the conlested property as a gift may assert
standing as an owner, LS. v. A Parcel of Land, Bulidings, Appliances,
and Improvements Known as G2 Buena Vista Avenus, Rumson, N.J,
113 5.C1 1126 (1993)

il.g..?i v. Real Property &t 5000 Paimeiio Drive, 928 F.2d 373, 375 (11

1991)

25 US. v. A Single Family Residence and Real Located at 800
Rio Vista Boulevard, FI. Lavderdale, B03 F. 2d 625, 630 (11th Cir
108BB), See also, U5, v Cartain Real Property, 724 F. Supp. 908 (50,
Fla 1989) (Testamentary trust failed to insulate subject property from
forfeiture)

261012 Germaniown Road, 963 F 2d at 1500

27 LIS v Parcel of Land and Residence al 28 Emery Streei, 314 F 22 1,
3-4 (18t Cir. 1290). US v. One Parcel of Real Estate Located at 7715
Bersy Bruce Lane, 906 F.2d 110, 112-13 (4th Cir, 1990}, U.S. v. Schil-
farl, B95 F.2d 987, B89 (41th Cir, 1990), LS. v. Sanforo, BEE F 2d 1638,
1542 (4th Cir. 1989}, LS v, Pramises Known as 3639-2nd Street N.E,
BED F.2d 1093, 1096-97 (Bth Cir. 1289}, cited in U S v. Approximalely
50 Acres of Real Property Localed at 42450 441 Nortfy, Fort
Drum, Okeschobea County, Florida, 920 F.2d 900, 902 (11th Cir
1991). Al least orse circuil has rejected ihe substantial connection lest
and nstead requires the govarnmen 1o show only that the real proper-
ty had “maore than an Ingidental o foruitous connection” fo the crime
U5 v. One Parcel of Real Estate Knawr as 916 Douglas
Avanue, D03 F 2d 480, 483-94 (7th Cir. 1890); cited in Ckeechobee
County. 920 F 2d at 902 The "substantial connection” test is based on
the legistative history of Section 881{a)(B), not language contained in
Saction B81{a}{7) Ses Okeechobas County, 920 F 2d at D02.

28 US v Aeal Property and Residence at 3087 SW. 111th Ave., Mam:
Florida, 821 F2d 1551, 1556 (11th Cir, 1881}, Okeechobes Counly,
820 F.2d at 502,

29, Tha District Courts In the Eleverth Circult also have applied this “sub-
siantial connectlon” test to real property forfeited undar Section
B81(aKT). o

30 ia.

3d

324

33.id

34.1¢; See also U.S. v, Four Parcels of Real Properly in Green and
Tuscaloosa Counties, Alabama, 941 F.2d 1428 (11th Cir. 1991)

35 3097 SW. 111th Ave, 821 F 2d 1551 (Coun upheld forfeiture based
on a singie drug sale that occurred on nesidential diveway)

38 Austin v. US., 125 L. Ed 2d. 488, 509 (Scalia's concumence indicales
he beleves forfailute of building in which solated drug iransaction
takes place could vislale Eighth Amendment's prehibition against
axcessive fines), See infra lext accompanying note 57,
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37. 1012 Germantown Aoad, 963 F.2d 1496, 1501 (11th Cir. 1992). See
also U.S. v. 4 Parcels of Real Praperty in Greene and Tuscaloosa
Counties in the State of Alabama, 941 F.2d 1428, 1440 (11th Cir.
1931). The Eleventh Circuit recognizes this as the same standard
used to determine the legality of arresis, searches, and seizures in
criminal law

38, UL5. v. One Parcel Property Located at 427 and 429 Hall Streer, BS3 F.
Supp. 1383 (M.O. Ala. May 19, 1994),

39, U.5. v. 2204 Barbara Lane, 960 F.2d. 126 (11th Cir, 1992),

40, Mg See also US, v. Four Million Two Hundred Fifty Thousand, 762
F.2d. 895, 904 (11th Cir. 85) (circumstantial evidence can support
finding of probable cause)

41.4a

42 Germsantown Road, 963 F.2d.at 150

43. 1d.

44, Germanfown Road, 963 F.2d at 1503

45 14,

46.Section BB1(a)(7) provides that "no property shall be forfeited under
this paragraph, to the extend of an interest of an owner, by reason of
any acl or omission established by that owner 10 have been commit-
ted or omitted without knowledge or consent of that owner.”

47 U1 8 v. One Singls Family RAesidence Located al 6960 Mirafiores
Avenue, 995 F. 2d 1558 (11th Cir. 1993)

48. Germantown Road, 963 F.2d at 1503-06,

49, Miraflores, 995 F.2d at 1561; See also ULS. v. One Parcal of Property
Locatad at B, 1, Box 137, Randolph, Chilton County, Alabama, 743 F.
Supp. 802 (M.D. Ala. 1930).

50. Miraflores, 995 F.2d at 1564,

51.8ee U. 5. v.One Parce! of Real Property Localed at 3100 N.E. 48th
Street, Uinit No. 618, Fort Lauderdale, Broward County, Florida, _F
Supp. _(1994 WL 715618) (5.0, Fla. 1994) for a discussion of the
Eleventh Circuit's decisions regarding the requisite lack of actual
knowledge

52, 1012 Germaniown Road, 963 F.2d at 1505. However, the “lack of con-
sent” defense is not available 1o owners wha acquire the subject prop-
ety alter the cccurrence of the illegal act giving rising 1o forfeilure. If
such an owner knows of the llegal activity i the time he takes his
interest, he cannot assert the innocent owner defense 1o forfeiture of
the praperty. UL 5 v. One Parcel of Real Estale Localed at 6640 5.W
487 Streel, Miami, Dale Counly, Florida, 41 F. 3d 1448 (11th Cir
1985)

53./d. In LS. v. One Single Family Residence Located at 15603 B5th
Avenue North, Lake Fark, Palm Besch County, Florida, 933 F.2d 976
{11th Cir, 1981}, the courl held that when a clamant to a forfeiture
action under Section BA1(a)}{6) has actual knowledge, at any time prior
1o the intiation of the forfeiture proceading, that his legitimate funds
are commingled with drug proceaeds, the legitimate funds are subject
1o lorfeilure. In this case the claimant and his drug-smuggling brother
had invested jointly in a parcel of real estate. The coun stated that the
claimant could avoid forfeiture as an innocent owner by proving that,
after acguiring knowledge of the licit source of the other funds, he
had done everything reasonably possible to withdraw the commingled
funds or 10 dispose of the property. Id. at 982

54, Id. at 1506. The Eleventn Circuil's insistence on a claimant’s contact-

ing and cocpearating with law enforcement authorities is clearly evi-
dentin LS. v. Sixly Acres in Elowah County, 930 F.2d BS7 (11th Cir,
1981). In this case, the court found that the claimant's generalized
fear of her' drug-dealing husband {who had murdered his first wife)
did not excuse her fallure (o contact the potice about his illegal activ-
ities on her property. The court held that only a fear of immeadiate
harm could justify a defense of duress. thereby excusing her fallure
1o take action. The wile/claimant, therefore was unable to succeed in
asgerting the innocent owner defense. As an alternative to contact-
ing the police, the decision suggesis the claimant should have
removed herself from the scene of the illegal activity. Cf U.5. v, One
Parcel of Property Localed at 1508 North Decalur Street, Mont-
gomery, Alabarma (1992 WL 302918 (M.D.Ala)) (forfeitura law does
not require parentfowner fo conduc! a police-style investigation of
family members over their protests that they are not invelved in drug-
related activity),

55.125L. Ed.2d. 448, 506 (1993)
56 Id. at 506.
57.1d

58. Id. at 488 In his concurrence, Scalia offers the following example to

demonsirate the necessary relationship between the property and the
offanse;
“Scales used to measure out unlawful drugs sales, for example, are
confiscable whether made of purest gold or the basest metal, But an
in rem forfeiture goes beyond the traditional limits that the Eighth
Amendment permits if it applies to property that cannol propery be
regarded as an instrumentality of the offense — the building, for exam-
ple, inwhich an isolated drug sale happens o occur. Such & confisca-
thon would be an excessive fine.” la.

58, U5 v. One Single Family Aesidence Located at 18755 North Bay
Road, Miami, 13 F.3d, 1423 (11th Cir. 1994), This decision was ren-
dered in connection with the appeal of an in rem forfeilure action
under 18 U.5.C. § 1955, The government argued that the subject
property — the residence of an eighty year old invalid and his family
— was subject to forfeiture because, as the site of weekly poker
games, it had been used in an lllegal gambling business. Based on
these facts, the court found the forfeiture of the $150,000 heme to be a
disproponionate penalty. id.

60. U.S. v. Ona Parcel al 227 & 229 Hall Street, Monigomery, 853 F, Supp.
1389 (M.D. Ala. 19984),

61.To date, no federal circuit court has articulated a specific test. fd

62 Id. See also U, 5. v. One Parcel of Real Estate Localed af 13143 5.W,
15th Lane, Dade County, Miami, Florida, _ F. Supp. _ (1984 WL
735581) (3.0. Fla. 1994) (applying both instrumentality and propor-
tionality inquiries), L. 5. v. One Parcel of Real Praperty Located at 461
Shelby County Road 361, Pelham, Alabama, 857 F Supp. 935
(M.D.Ala. 1994) (applying proportionality test),

63. 1072 Germaniown Aoad, 963 F.2d at 1506.

64 Rest. 2d Trusts § 170,

65. Rest. 2d Trusts § 176.

66, Palterson Aoad, B45 F Supp. at 824, citing 76 Am. Jur. 2d Trusls § 121
{1982),

67. Id.

68 Mirafiores, 995 F 2d. at 1561,
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Post-Traumatic
Stress Disorder
"
Pseudo Post-Traumatic
Stress Disorder

A Critical Distinction for Attorneys

By Karl Kirkland, Ph.D.

Post-traumatic stress PTSD. This information is

disorder (PTSD) is emerg- critically important to
ing as a frequently attorneys involved in
encountered and trou- personal injury suits,
bling diagnostic phe-

nomenon in civil litigation,

cases involving crimi-
nal responsibility ques-

criminal cases, and worker’s tions, and work-related

compensation claims. This arti- injuries where PTSD is
cle reviews literature and pre- alleged to be the primary
sents information concerning explanatory variable. Practical

important distinctions between suggestions are offered to differ-

actual PTSD and fabricated entiate between the two diagnoses.
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Introduction

Post-traumatic stress disorder (PTSD)
is a psychological disorder that is receiv-
ing considerable attention in forensic
settings since its initial description in
the nomenclature of psychological diag-
nostic manuals and journals in 1980 fol-
lowing the end of the Vietnam War.
Initial use of the term was confined to
post-combat trauma responses. Use of
the diagnosis quickly spread to appro-
priately encompass a host of other types
of responses to trauma including natu-
ral disasters, criminal victimization,
family violence, work-related trauma,
and other events “outside the range of
usual human experience that would be
markedly distressing to almost anyone,
e.g.. serious threat to one's life or physi-
cal integrity, serious threat or harm to
one's children, spouse, or other close
relatives, sudden destruction of one's
home or community, or seeing another
person who has recently been or is
being seriously injured or killed as the
result of an accident or physical vio-
lence.” As with any relatively new diag-
nostic entity, the potential for abuse or
inappropriate use of the term also
emerges. This paper’s purpose is to edu-
cate attorneys to prevent such misuse in
the legal arena.

PTSD

PTSD is a unique diagnosis in that
use of the term requires determination
of an external gate-keeping condition:
exposure to an event through “direct
encounter or witness that involves actu-
al or threatened death or serious injury
combined with a response involving
intense fear, helplessness, or horror.™
The syndrome then involves a triad of
responses involving episodic unwanted
recollections of the trauma, emotional
anesthesia or numbing of feelings, com-
bined with heightened autonomic ner-
vous system arousal resulting in
hypervigilance and easy irritability
sometimes evolving into rage.

Re-experience of the trauma involves
intrusive unwanted visual images of the
actual event, This feature may also take
the form of recurrent dreams or night-
mares, Specific environmental stimuli
such as the breaking of window glass
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that occurred during a rape or robbery,
or conditioned seasonal-light variation
reminiscent of the event, or a time-of-
the-yvear-anniversary type phenomenon
may trigger re-experience of the event.
Actual flashbacks may be an included
feature.

Emaotional anesthesia involves a lack
of contact or awareness of emotional
factors or feelings as a defensive mea-
sure to protect the individual from
emotional pain, Emotional numbing
usually includes pervasive use of denial,
withdrawal from others, and patterns of
isolation. Such withdrawal and alien-
ation results in major impairments in
interpersonal relationships causing
marilal problems, parenting difficulties,
sexual dvsfunction, and academic or
vocational maladjustment.

Heightened autonomic arousal
describes the fight or flight response
which involves intense physiological
responses in the absence of a current
external danger, These responses
include heart palpitations, shortness of
breath, chest pain, exaggerated startle
response, difficulty concentrating, and
vague somatic complaints. Additional
related psychological responses include
event-related guilt, survivor guilt,
behavioral avoidance of event-related
stimuli, memory impairment, sleep dis-
turbance, increased worry, and a fore-
shortened sense of one'’s own future.

PTSD is a definable, treatable disor-
der that is readily assessed through
clinical interview, medical history, and
psychological testing. The Minnesota
Multiphasic Personality Inventory
(MMPI) and the Minnesota Multiphasic
Personality Inventory 2 (MMPI1 2) both
have PTSD scales that are useful in the
assessment of PTSD and pseudo PTSD.?
Physiological monitoring with biofeed-
back and polygraph equipment has also
been used in the assessment of PTSDA
Valid and accurate assessment of PTSD
can be accomplished with careful
review of records, comprehensive clini-
cal interview, psychological testing, and
measurement of imagery, cognitive,
and physiological responses.

Pseudo PTSD
Pseudo or fabricated PTSD has been

described in the literature by at least
two researchers.® ® Paul Lees-Haley
notes that the typical development of
pseudo PTSD follows a certain course
involving an external trauma. A critical
difference between PTSD and pseudo
PTSD is that in the latter the external
event is often nof outside the range of
normal human experience or is nof an
event involving actual or threatened
death.” In fact, the external event in a
civil case alleging psychological injury
may be a motor vehicle accident or
work accident that does not meet the
gate-keeper requirement of severity as
outlined above. In criminal cases, there
may be an alleged qualified event that
occurred in the past, but bears no cur-
rent, causal relationship to the instant
offense in question, thereby excluding
actual PTSD as a valid forensic claim.

Case example

A 57-vear-old married white female
was involved in a relatively minor
motor vehicle accident. There were no
physical injuries to any party other than
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muscle soreness. However, the patient
alleged development of PTSD symptoms
in the weeks that ensued. Her symptom
picture worsened over time, particularly
after relaining an attorney and filing a
lawsuit. Her symptom picture involved
some actual but rather exaggerated fea-
tures of PTSD.

The patient visited her family physi-
cian and was treated with antianxiety
and antidepressant medication. Careful
review of the patient's history revealed
multiple past stressors (a prior criminal
victimization, death of one of her chil-
dren, two previous psychiatric hospital-
izations, and multiple marital/family
problems). Yet, the patient blamed her
entire symptom picture on the last
traumatic event (the accident), thereby
figuratively “shooting the messenger.”
The patient’'s symptom picture was
directly negatively affected by learning
about PTSD from print media and her
attorney. She also became more "ill"
with development of litigation features
and other secondary gain variahles. The
causal development of her entire life-
long symptom picture was facilitated by
a time line event diagram.

Alternative explanations

False attribution of blame is a varia-
tion on actual malingering. Rather than
purposeful overt exaggeration, the
patient appears to unconsciously accept
the tenets of the legal case and thereby
minimizes all other potential causes of
the symptom picture. This can develop
into a situation that creates an actual
disservice to the patient from a thera-
peutic point of view in that acceptance
of an inaccurate etiology of the problem
is fostered, regardless of the outcome of
the lawsuit.

Overt malingering should also be
ruled out as the operative “cause” of the
patient’s symptom picture. In the case of
malingering, greed, dishonesty, and anti-
social personality disorder features are
nominated as possible causal factors in
pseudo PTSD. Use of record review, clin-
ical interview, interviews with third par-
ties to confirm patient self-reports, and
the MMPI are essential tools in this
regard,

Keane, Malloy, and Fairbank devel-
oped a 49-item PTSD scale utilizing
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existing items in the MMPL® Their find-
ings have lead to the establishment of
typical PTSD profiles on the MMPI as a
whole as well as on this special PTSD
scale. In a subsequent study, they com-
pared Vietnam veterans with PTSD,
well-adjusted Vietnam veterans without

“PTSD is a legitimate,

potentially disabling,

but treatable psycho-

logical disorder that is
showing up with
increasing frequency

in the courtroom.”

PTSD, and mental heaith professionals
familiar with PTSD in terms of their
responses to the PTSD scale.” The latter
two groups were professionally evaluat-
ed to ensure normal functioning and
then instructed to respond to the MMPI
items as if they were attempting to fab-
ricate PTSD symptoms for purposes of
compensation.

Results revealed that actual PTSD
patients could be successfully discrimi-
nated from pseudo PTSD profiles on the
basis of psychometric assessment with
the MMPI. Specifically, both of the
above pseudo PTSD groups produced
elevations on scale F and the PTSD
scale of the MMPI that were significant-
ly higher than those of the group with
the real disorder. These results have
important implications for objective dif-
ferentiation of PTSD from pseudo
PTSD, particularly when assessment of
the individual in a civil or criminal
forensic context is augmented by a
comprehensive history, clinical inter-

view, review of all previous medical
records, and interviews with witnesses
and other collateral contacts.

Actual confirmation of the nature of
the external stressor is required in the
legal arena to rule out pseudo PTSD.
The forensic psvchological expert
should be expected to review the veter-
an's military record (DD214 form) to
verify the nature and extent of actual
combat experience. In addition, the
expert witness may need to actually
view the ¢rime scene, DA file, evidence
file, or personally view the damaged
automobile in criminal and civil cases
to ensure thal gate-keeper conditions
are met in terms of quality of severity of
the external stressor.

Epidemiologic surveys of the inci-
dence of trauma and responses to trau-
matic events are also helpful in the
detection of fabricated PTSD. In one
recent study, 1,007 young adults were
screened for the above variables. In
this sample the findings were that trau-
matic events that qualify for the PTSD
stressor definition were relatively com-
mon in that 40 percent of their subjects
reported an exposure of that magnitude
at some time during their life. However,
the rate of development of PTSD after
such exposure was only 24 percent
across categories of responses revealing
a high degree of resiliency and positive
coping among those who do not devel-
op PTSD.

Of particular interest in this study
were the rates of development of PTSD
compared by type of event. Sudden
injury or being in a serious accident
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had a lower rate (12 percent) than phys-
ical assault (23 percent). Threat to life
(24 percent), news of the sudden death
of a loved one (21 percent), and seging
someone killed (24 percent) all had very
similar rates of development of PTSD. A
markedly higher rate of 80 percent was
observed in women who reported rape.
This is compared to a 20 percent - 30
percent incidence rate among combat
Vietnam War veterans.'" The finding
that 75 percent of those exposed o typi-
cal PTSD events (with the exception of
rape) did not go on to develop the disor-
der should be particularly useful to
attorneys who are seeing claims of this
disorder rapidly growing in civil, crimi-
nal, and worker's compensation cases.

In the process of differentiating
between PTSD and pseudo PTSD, it is
also helpful to know that it may be nei
ther, Malingering has already been
mentioned as a possible competitive
diagnosis. Other possibilities would
include substance abuse, obsessive-
compulsive disorders, severe marital
and family problems, somatoform disor-
ders, mood disorders, schizophrenic
disorders, anxiety disorders, and per-
sonality disorders. As discussed above,
comprehensive current assessment, as
well as a heavy emphasis on all records
prior to the trauma and third party
interviews, can be vital to making the
differential diagnosis.

Summary

In summary, PTSD is a legitimate,
potentially disabling, but treatable psy-
chological disorder that is showing up
with increasing frequency in the court-
room. It is imperative, fair, and desery-
ing that actual cases of PTSD be
properly identified and treated. It is
equally important that cases of pseudo
PTSD and competing diagnoses be iden-
tified and properly handled within the
legal setting to avoid improper and
inaccurate forensic outcomes. This is
particularly important in light of the
fact that PTSD has provided the basis
for seven-figure out of court settle-
ments in personal injury suits and not
guilty by reason of insanity verdicts in
criminal trials.!= ¥* PTSD has even been
used as a defense in a tax fraud matter."

It is clear that individuals exposed to
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trauma can respond in a variety of ways,
both adaptive and maladaptive. Too
often the attornevs, and sometimes the
clinicians, are poorly armored,
equipped, or prepared to fervet out true

PTSD from pseudo PTSD or some other

response, This article points out that
there are objective standards for accu-
rate diagnostic classification in this
emerging area that can improve quality

of
al

forensic outcomes, Clearly, addition-
research and review studies in the

area are also called for to improve simi-
lar goal attainment, B
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C-L-E

OPPORTUNITIES

The following in-state programs have been approved for credit by the Alabama Mandatory CLE Commis-
sion. However, information is available free of charge on over 4,500 approved programs nationwide
identified by location, date, or speciality area. Contact the MCLE Commission office at (334) 269-1515,

or 1-800-354-6154, and a complete CLE calendar will be mailed to you.

B Wednesday

MASTERING REAL ESTATE
TITLES AND TITLE
INSURANCE

Birmingham, Holiday Inn Redmont

National Business Institute, Inc,

Credits: 6.0  Cost: $138

(715) 835-8525

10 Friday
COMMERCIAL REAL ESTATE
ISSUES IN 1995
Birmingham
Lorman Business Center, Inc.
Credits: 6.0  Cost: $159
(715) 833-3940

13-14

PUBLIC HOUSING AND
DEVELOPMENTS

Birmingham, Sheraton Perimeter
Alabama Association of Housing and
Redevelopment Authorities
Credits: 7.3 Cost: $75
(205) 263-0003

16 Thursday
FEDERAL CIVIL LITIGATION
Birmingham
Lorman Business Center, Inc.
Credits: 6.0  Cost: $159
{715) 833-39440

17 Friday
BANKING LAW
Birmingham
Alabama Bar Institute for CLE
Credits: 6.0
(800) 627-6514
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EMPLOYMENT LAW
Birmingham

Alabama Bar Institute for CLE
Credits: 6.0

(800) 627-6514

23 Thursday

FAMILY AND MEDICAL LEAVE ACT
Birmingham, Holiday Inn Redmont
A.E. Roberts Co.

Credits: 3.8 Cost: 5145

(800) 486-4585

COBRA COMPLIANCE
Birmingham, Holiday Inn Redmont
AE. Roberts Co.

Credits: 3.8 Cost $145

(800) 486-4585

APRIL

5 Wednesday

WORKERS COMPENSATION
IN ALABAMA

Huntsville, Marriott

National Business Institute, Inc.

Credits: 6.0  Cost: $138

(715) 835-8525

7 Friday

FUNDAMENTALS OF ADVOCACY
Birmingham

Alabama Bar Institute for CLE
Credits: 6.0

{800) 627-6514

TAKING EFFECTIVE
DEPOSITIONS

Montgomery

Lorman Business Center, Inc.

Credits: 3.8 Cost: $130

(715) 833-3940

WORKERS COMPENSATION IN
ALABAMA

Birmingham, Holiday Inn Redmont

National Business Institute, Inc.

Credits: 6.0  Cost: $138

{715) 835-8525

12 Wednesday
WORKERS COMPENSATION IN
ALABAMA
Montgomery
Lorman Business Center, Inc,
Credits: 3.8  Cost: §130
(715) B33-3940

14 Friday
LIMITED LIABILITY COMPANIES
Birmingham
Alabama Bar Institute for CLE
Credits: 6.0
{B00) 627-6514

20-22
SOUTHEASTERN CORPORATE
INSTITUTE
Point Clear, Grand Hotel
Alabama Bar Institute for CLE
Credits: 12.0
{B00) 627-6514

21 Friday
WOMEN IN THE PROFESSION
Birmingham
Alabama Bar Institute for CLE
Credits: 4.8
(B00) 627-6514
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WORKERS COMPENSATION
Mobile

Alabama Bar Institute for CLE
Credits: 6.0

(800) 627-R514

27 Thursday
BUSINESS ORGANIZATIONS IN
ALABAMA

Birmingham
National Business Institute, Inc.
Credits: 6.0  Cost: $138

(T15) 835-8525

28 Friday
ADMINISTRATIVE LAW
Montgomery
Alabama Bar Institute for CLE
Credits: 6.0
(800) 627-6514

BUSINESS ORGANIZATIONS IN
ALABAMA

Huntsville

National Business Institute, Inc.

Credits: 6.0  Cost: $138

(715) 835-8525

MAY

5 Friday
LEGAL WRITING
Birmingham
Alabama Bar Institute for CLE
Credits: 6.0
(B00) 627-6514

12-13
CITY AND COUNTY
GOVERNMENTS
Orange Beach
Alabama Bar Institute for CLE
Credits; 6.0
(BO0) 627-6514

19-20
ENVIRONMENTAL LAW
Orange Beach
Alabama Bar Institute for CLE
Credits: 6.0
(B00) 627-6514
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Report on 1994 Annual Meeting of the
American Bar Association and Actions
of the ABA House of Delegates

By H. Thomas Wells, Jr., Alabama
State Delegate

.‘\

ANNUAL MEETING

The 116th Annual Meeting of
the American Bar Association was
held August 4-10, 1994, in
New Orleans, Louisiana. The
meeting highlighted a vear-
long theme of finding “Just
Solutions” to problems faced
by the justice system and the
profession. During the meet-
ing, members had the appor-
tunity to volunteer their time
to work with several New
Orleans public service agen-
cies to construct a “Habitat
for Humanity" home inside
the Morial Convention
Center that was later moved
to a permanent site in New
Orleans. As vou may be aware, ./
Habitat for Humanity seeks to elim-
inate impoverished housing and to
make decent shelter a matter of conscience
and action. The house will be occupied by a local needy fam-
ily selected by Habitat officials according to criteria established by the
organization,

In his parting message, President R. William Ide, IIl of Atlanta, Georgia
stated that he believes the duty of the ABA is to face and deal with the social
and political issues facing this country at this time. He outlined a ten-point
action plan which he believes must be initiated to address the public's dissat-
isfaction with lawyers and the legal system. The action plan would: (1) deal
with all forms of public complaints; (2) publicly denounce unethical action by
lawyers and judges; (3) isolate undignified forms of advertisements and devel-
op an advisory system to publicly notify those whose advertising is considered
undignified; (4) help people find good lawyers by assisting state and local bar
associations in restoring credibility in referral services and by mounting a
comprehensive public service campaign that notifies people of the availability
of such services; (5) help people avoid bad lawyers by working with state and
local bar associations to establish something akin to local “better business
bureaus”; (6) stop unethical solicitation; (7) address the “hillable hours syn-
drome”; (8) ask law schools to provide curricula that is more “practice-orient-
ed", such as courses in ethics and client relations; (9) support our state and
local bar associations; and (10) bring the public into the system by establish-
ing a permanent non-lawyer advisory committee to the ABA.

The ABA medal was presented to Justice William Brennan for his work in
the protection of individual rights and accepted by his son, William Brennan,
Jr., a member of the House of Delegates. (]
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OPINIONS OF THE GENERAL COUNSEL

By ROBERT W. NORRIS, general counsel

uestion:

“For several years | was an associate at a local
law firm. During that time a plaintiff brought a
case to the firm. A now partner in the firm inves-
tigated the case thoroughly, and after doing so,
declined to take the case. | never had any involvement in the
case nor did | ever see or touch the actual file. No suit was ever
filed, from what I understand. After | left the firm. [ opened a
practice in a building with another attorney. Recently, the
defendants’ attorney died, and the attorney in my building will
be handling the case for the defendants. This attorney has
asked me to also work on the file, and the client is in agree-
ment. My question is, can | work for the defendants without
violating any ethical rules?"

nswer:

Yes, you may participate in the representation of
the defendants, even though a partner at your for-
mer law firm once reviewed the plaintiff's file and
declined the case.

iscussion:

The problem you raise is covered by the interplay
of Rules 1.9 and 1.10. The Disciplinary Commission
is likening your co-counseling arrangement with
the other attorney to be employment by him rather than the

client. The general rule is that when a lawyer switches firms he
or she must have actual knowledge about a former client
before there is any disqualification or imputed disqualification
in representing a party adverse to the former client. While at
your “old” firm, you neither represented the client nor gained
any specific knowledge about the client according to your fac-
tual statement.

The Comment to Rule 1.10, Rules of Professional Conduct,
states:

“Paragraphs (b) and (c) operate to disqualify the firm only
when the lawver involved has actual knowledge of information
protected by Rules 1.6 and 1.9b), Thus, if a lawyer while with
one firm acquived no knowledge of information relating to a
particular client of the firm, and that lawyer later joined
anather firm, neither the lawyer individually nor the second
firm is disqualified from representing another client in the
same or a related matter even though the interests of the two
clients conflict.” (emphasis added)

Thus, under the Alabama Rules of Professional Conduct, a
“moving” lawyer is only deemed to carry actual knowledge
along with him/her. The new firm's situation is subject to that
actual knowledge. Here, there is nothing that prevents vou
individually from representing this defendant. There is also no
former client conflict to impute to your co-counsel, ]

[RO-93-0:3]

Family Law Section
Alabama State Bar

June 2 & 3, 1995

Perdido Beach Resort
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NOTICE OF ELECTION

Notice is given herewith pursuant to the Alabama State Bar Rules Governing Election of
President-elect and Commissioner.

PRESIDENT-ELECT

The Alabama State Bar will elect a president-elect in 1995 to assume the presidency of the
bar in July 1996. Any candidate must be a member in good standing on March 1, 1995. Peti-
tions nominating a candidate must bear the signature of 25 members in good standing of the
Alabama State Bar and be received by the secretary of the state bar on or before March 1, 1995,
Any candidate for this office also must submit with the nominating petition a black and white
photograph and biographical data to be published in the May Alabama Lawyer.

Ballots will be mailed between May 15 and June 1 and must be received at state bar head-
quarters by 5 p.m. on July 18, 1995.

COMMISSIONERS

Bar commissioners will be elected by those lawyers with their principal offices in the following cir-
cuits: 1st; 3rd; 5th; 6th, place no. 1; Tth: 10th, places no. 3 and 6; 13th, places no. 3 and 4: 14th; 15th,
places no. 1, 3 and 4; 25th; 26th; 28th; 32nd; and 37th. Additional commissioners will be elected in
these circuits for each 300 members of the state bar with principal offices therein. The new commis-
sioners positions will be determined by a census on March 1, 1995 and vacancies certified by the secre-
tary on March 15, 1995,

The terms of any incumbent commissioners are retained.

All subsequent terms will be for three vears.

Nominations may be made by petition bearing the signatures of five members in good standing with
principal offices in the circuit in which the election will be held or by the candidate’s written declara-
tion of candidacy. Either must be received by the secretary no later than 5 p.m. on the last Friday in
April (April 28, 1995).

Ballots will be prepared and mailed to members between May 15 and June 1, 1995, Ballots must be
voted and returned 5 p.m. on the second Tuesday in June (June 13, 1995) to state bar headquarters.
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ASB Roadshow ’95 is “On the Road’’!

Huntsville/Madison Counfy Bar Association o . ]
Susan Andres, state bar director af communications and public infarma

{ion: Ben Rice, president, HMCEA; Bob Smith, member, The Alabarma

Lawyer Board of Editors; Pat Graves, mem :
and Tracy Daniel, executive director, Alabama Law Foundation

Limestone Co urily Bar As.
fi-r) Melinda Waters, e T

director, Volunteer Lawye.
: i wers i
Mathews; Jerry Batts; Chrewit Court Jidge A, ﬁ'ﬂg‘.tam’ it
Jr.; Tom Woodru: Tracy Daniel e Henry W, Blizzard,

Lawrence County Bar Association

Susan Arngres: Jirnm, ¥
i L Mﬂ‘ﬂ.‘ Mike Terr k L
son: Tracy Daniel: and Jerpme Tfmmroi president, LCRA: Sean Master-

ber, board of bar commissioners;

Lauderdale County Bar Association
Wilsan Mitchell;
missiomers: Circuil Judge
board of bar commissioners

“within" the Alabama State Bar got off to a great

start February 1 in Decatur with the Morgan Coun-
ty Bar Association as the first stop of a two-day, six-associ-
ation trip. Susan Andres, ASB director of communications,
Melinda Waters, Volunteer Lawvers Program director, and
Tracy Daniel, Alabama Law Foundation executive director,
met with members of the Madison, Lauderdale, Colbert,
Limestone, and Lawrence County bar associations.

The ROADSHOW '95 presentation has been designed to
provide a brief overview of the major areas of focus for the
state bar in 1995, while offering members and bar staff an
opportunity for interaction. Brochures and flyers high-
lighting ASE programs, resources and services are made
available to members, and a video on the Kids' Chance
scholarship program is also shown. The major purpose of
ROADSHOW "95 is to encourage input from the member-
ship on ways that the state bar can better serve individual
and collective needs of Alabama lawyers, as well as talk
about issues facing the legal profession today.

A large percentage of association members attended each
meeting and results of those discussions will be used |
to establish the direction of future state bar efforts. Highest |
priority concerns included the areas of increasing the posi-
tive public image of lawyers and in strengthening unity
within the bar through better methods of communication
and sharing of resources. Complete results of the ROAD-
SHOW '95 visits will be covered in future publications,

Additional trips are being scheduled at this time to
reach as many state bar members as possible. Any associa-
tion that has not contacted the ASB about a ROADSHOW
05 visit or that would like additional information should
contact Susan Andres at 1-800-354-6154 or (334)269-
1515. i

The first step toward increasing communication

Malinda Waters: Kent Hewlett, menther, bﬁ_vdrd of bar com-
Dorald H. Patterson; and Bob Hill, memiber,
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The Mediation Alternative

Participating in a Problem-
Solving Process

= e ——
The Litigator as
problem-solver

Recently, | read of a lawyer who was
caused to reflect upon his life's work
when asked by his daughter: “What did
yvou do today, Daddy?” followed by
“What does a lawver do, anyway?"” The
lawver was dumbfounded, but searched
for an answer he thought sounded pret-
ty good: “A lawyer is someone who helps
people with their legal problems, with
problems they have with the law.™ Like-
ly, you or | might provide a similar
answer. But what did vou really do ves-
terday? Did you return urgent phone
calls; write letters to other lawyers
responding to their letters of the previ-
ous day; review documents; take deposi-
tions; draft pleadings, discovery
requests, responses or motions; or trav-
el to, and sit around, a courthouse wait-
ing to argue, and finally arguing, your
motion in court? Did you really solve
any problems? In your last trial did yvou,
or did you and the opposing lawver,
working together, solve problems? Or
were you each a part of it?

Lawsuits often seem to take on a life
of their own — unnecessary correspon-
dence, protracted depositions, ineffec-
tive motions — with staggering legal
costs and delays, but without focusing
on the underlying cause of the dispute
or the personal or business objectives of
a client, Often, no one is attempting to
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By William D. Coleman

“Discourage litigation,
persuade your neighbors
to compromise
whenever vou can.
Point out to them how
the nominal winner is
often the real loser —
in fees, expenses, and
waste of time. As a
peacemaker, the
lawyer has a superior
opportunity of being
a good man.™

— Abraham Lincoln, 1850

solve the problem. Clients are becoming
increasingly wary of legal costs and
insistent that unnecessary costs be
avoided. They are apt to demand that
business relationships and business
objectives be foremost in the mind of
their attorney.’ They want to hear how
vou will solve their problem more than
hear about what litigation tactics you
will use in the lawsuit. They are increas-
ingly familiar with alternatives to litiga-
tion, particularly mediation, which
many clients perceive to be the panacea
for the quagmire of “anachronistic™ civil
litigation.

This article will briefly touch on
recent advances in Alabama of alterna-
tive dispute resolution procedures,
where the focus is upon mediation. It
will then attempt to answer some of the
more common questions about the
mediation alternative: What is media-
tion? Why not negotiate without a medi-
ator? How is a mediator selected? Who
should attend the mediation? When
should the mediation occur? How is the
mediation conducted? Should I disclose
or hold back my cards?

e ———
Brief history of mediation
movement in Alabama

Alternative Dispute Resolution was a
term unknown to many Alabama attor-
neys a few years ago. Today, “ADR™ and
“mediation” have become “household
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words” in our profession. How did this
transformation occur so quickly? A
unique aspect of the Alabama mediation
movement has been its impetus. In
other states, the norm has been for a
dockel-conscious judiciary to propose, if
not coerce, the medialion process upon
a reluctant bar, But in Alabama the state
bar, acting principally through a Task
Force on Alternative Methods of Dispute
Resolution (“Task Force on ADR™), has
spearheaded the mediation movement.
The Alabama Civil Court Mediation
Rules (“Mediation Rules"), drafted by
the bar's Task Force on ADR, became
effective August 1, 1992.' Announcing
the newly adopted Mediation Rules on
these pages in July 1992, the then-Chair
of the Task Force on ADR wrote: “The
introduction of the Mediation Rules is
not likely to be remembered as a revolu-
tionary step in the history of Alabama
legal practice. It is, however, an evolu-
tionary step.™ In fact, the Mediation
Rules have served as a catalyst for a
quantum leap during the past two vears
in the utilization of mediation for the
resolution of cases pending in Alabama
courts. There are circuit judges and
mediators across the state who have

embraced the mediation process and
who attest to its benelits as a docket and
litigation management tool that results
in a high percentage® of settlements
without the stress, expense and uncer-
tainty of a trial.

During the past two years, the bar's
former Task Force on ADR and its cur-
rent Committee on ADR focused primari-
Iy upon efforts to educate the bar, the
judiciary and the public about the media-
tion process. Articles have been pub-
lished in statewide and local legal and
husiness periodicals, County bar associa-
tions have been encouraged and assisted
in organizing county bar ADR commmut-
tees. Task Force and Committee mem-
bers have assisted in presenting seminars
on mediation and conducting mediator
training programs, and have assisted in
presenting programs at the state court
judges’ mid-winter conference in 1993,
the bar association convention in 1994,
the state court judicial conference in
1994 and the new judge's orientation
program in late 1994, The Task Force on
ADR prepared and published in June
1994 an ADR Handbook with Mediation
Model.” This article furthers, and is a part
of, that angoing educational effort.

The Task Force on ADR, recognizing
its need for permanence and increased
stature, petitioned the Board of Bar
Commissioners in 1993 for the transfor-
mation of that group into a permanent
committee., The Board approved the
change, creating the Committee on
Alternative Methods of Dispute Resolu-
tion (“Committee on ADR") effective
July, 1994, This action of the Board is
indicative of the state bar's recognition
that ADR has become a significant and
permanent aspect of the practice of law
that is here and now,

The Alabama Center for Dispute Reso-
lution (“Center”), conceived in 1992 and
funded in late 1993, became fully opera-
tional in 1994.* The Center is located in
the state bar building and maintains edu-
cational and resource materials. The
Center will serve as a clearinghouse for
ADR information and will coordinate

ADR programs throughout the state. It

currently maintains a roster for use
throughout the state court system of per-
sons who have registered with the Center
to offer their services as mediators.
Established by the bar, the Center oper-
ated initially as an arm of the bar's Task
Force and it now provides support for the

ADR Resources Now Available

* ADR Handbooks With Mediation Model: The Alabama State Bar Committee on Alter-
native Methods of Dispute Resolution has prepared a handbook addressing alternative dis-
pute resolution (ADR) procedures currently available in Alabama with a focus on mediation.
The purpose of the handbook is to provide a useful tool for judges and attorneys in utilizing
ADR in Alabama.

« Mediation Training Information

* Roster of Mediators Available In Your Area

* How to be listed on the
Alabama Center For Dispute
Resolution’s Statewide
Roster of Mediators
For complete information on all ADR resources
and programs call Judy Keegan at the Alaba-
ma Center for Dispute Resolution,
(334) 269-0409.
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work of the bar's Committee on ADR.
Recently, the Center was placed under
the overall supervision of a new Supreme
Court Commussion, discussed below,

On July 1, 1994, the Alabama Supreme
Court Commission on Dispute Resolu-
tion (“Supreme Court Commission™) was
created by court order.” Chief Justice
Sonny Hornshy, declaring it a “historic
day” when he announced the creation of
the Supreme Court Commission, stated
that the order signals a commitment by
the state judiciary and the state bar to
move toward alternative dispute resolu-
tion, which he recognized to be on the
farefront of judicial reform nationwide.
He emphasized that the creation of the
Supreme Court Commission maintains
the forward momentum of the ADR
effort, where the focus presently is upon
mediation.!” The broad-based, 19-mem-
ber Supreme Court Commission is
charged in the Supreme Court’s order
with instituting guidelines for the
orderly progress of ADR programs and
procedures in the state court system,
supervising the Center, initiating and
coordinating community-based ADR
programs, developing gqualification cri-
teria and standards of conduct for medi-
ators, and addressing funding for
implementing ADR."

| —————————————u]
Mediation defined

Webster defines mediation as “inter-
vention between conflicting parties to
promote reconciliation, settlement, or
compromise,"!

In essence, it is “facilitated negotia-
tion.” Mediation is accomplished by
means of a settlement conference
presided over by a trained neutral party,
the mediator. who will identify the
issues, question perceptions, use logic,
conduct private caucuses, suggest alter-
natives, assist with risk analysis, and
stimulate negotiation between the
opposing parties. And, the mediator will
maintain decorum in the mediation pro-
ceedings. The mediator will not hear
testimony or adjudicate any claims or
disputes, Mediation is not arbitration.”
It is an informal method of dispute reso-
lution that is strictly voluntary, non-
binding and confidential. The parties or
the mediator may at any time discontin-
ue the mediation, which is successfully
concluded only when the parties volun-
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Larily reach an agreement for settle-
ment.

L —_ — ]
Negotiation versus Mediation

Many attorneys are skilled negotia-
tors™ and they may perceive no reason
to engage a paid mediator. Due to inher-
ent difficulties of direct negotiations
between parties, there are a number of
reasons the use of a trained mediator
will increase substantially the probabili-
lies of a successful negotiation. First,
negotiating parties are reluctant to
negotiate with perfect candor. They fear
candor exhibits weakness in their claims
or defenses. Negotiators strain to avoid
“making the first offer” and refuse “to
bid against ourselves” even to avoid an
impasse, Predictably, the mediator who
stresses confidentiality is able to deter-
mine much more quickly the true gap
between the positions of the parties,

Second, mediation accommodates a
face-to-face joint meeting of the parties,
but with a neutral party present to
maintain order. A party is able to venti-
late his frustrations by expressing to the
mediator in the presence of the other
party his heartfelt perspectives and even
his anger. This experience is often ther-
apeutic and sometimes essential to a
successful negotiation.

Third, in the absence of a mediator,
feelings of fear, anger or distrust by one
party directed at an “adversary” may
bring emotions to a boiling point,
resulting in rudeness and walk-outs.
The mediator can hold the emotions in
check by using private caucuses and
shuttle diplomacy. The mediator is able
to discuss the interests of the parties
without the emotional baggage that
often attends direct negotiations
between them.

Fourth, the trained mediator will be
better able to recognize and serve the
ego needs of the parties. Egos must be
separated from the problem. (Some-
times, the ego needs of attorneys must
be addressed; they can foreclose even the
possibility of a negotiated settlement.)

Fifth, the trained mediator can focus
the parties in the private caucuses on
their interests, as opposed to their legal
positions. In all cases, it will be in the
interests of the parties to avoid litigation
costs and the risk of an adverse decision
by a third party. The mediator can steer

the parties away from “bottom line"”
positions and have them focus upon
their BATNA (Best Alternative To A
Negotiated Agreement).'

Sixth, a candid, private assessment by
the neutral mediator of the relative
strengths and weaknesses of a party's
claims can be given."" The mediator’s
evaluation often is extremely helpful to
the parties, depending upon the experi-
ence and expertise of the mediator with
the subject matter of the dispute. In
some cases clients may listen more
attentively to the candid, private assess-
ment of the neutral mediator than they
do to the opinions of their own counsel.

Finally, because the mediator is able
to meet and discuss the interests of the
parties privately and view them objec-
tively, he is in a better position to sug-
gest alternative means to resolve the
dispute. Mediated settlements tend to be
more creative.

Selection of mediator

The Mediation Rules provide that the
court select a mediator agreeable to the
parties, but if the parties do not agree,
the selection is in the discretion of the
court.' The mediator is required to have
such qualifications as the court may
deem appropriate, given the subject mat-
ter of the mediation.'® In some of the
maore populated counties of the state, the
circuit court judges have a list of poten-
tial mediators in their circuit from
which a choice can be made. A list of
mediators is maintained by the Alabama
Center for Dispute Resolution.' Before
accepting an appointment, the mediator
should disclose any circumstances likely
to create a presumption of bias or to pre-
vent a prompt mediation from being
scheduled.™

[ —  ————————= =]
Attendance at mediation

Mediation sessions are private. Gener-
ally, only the parties and their represen-
tatives will attend mediation sessions.?
Of course, the parties and mediator may
consent to other persons attending. One
kev ingredient for a successful media-
tion is to ensure that persons with
authority to settle physically attend the
mediation session. Being availahle by
phone is not sufficient. If there are
unavoidable limitations on the authority
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of those attending, such as where
approval of a board must be obtained or
statutory procedures must be followed
before settlements become final, such
limitations should be disclosed and
understood from the outset.

e ———
When to mediate

Mediation may occur before or after
suit is filed, and if after suit, at any time
prior to trial. One should keep in mind
that the Mediation Rules are applicable
only to cases pending in circuit courts.®
The circumstances of each case must be
considered in determining whether a
particular dispute is ripe for mediation.
As a gdeneral rule, the mediation should
occur as soon as possible to avoid
unnecessary costs of litigation, particu-
larly the cost of extensive and expensive
pretrial discovery, but should occur only
when there is an understanding between
the parties of the matters in dispute and
remedies sought.

It is important to consider the emo-
tional state of the parties, Mediation
provides an excellent forum for resoly-
ing controversies fostered or inflamed
by emotions, but in some cases the pro-
cess should be delayed to allow height-
ened emotions to wane,

e —————
Confidentiality

A mediation should be approached
with the understanding that information
disclosed to the mediator will be treated
as confidential unless the party disclosing
the information agrees otherwise, In all
court-connected mediations in Alabama,
the mediator 15 prohibited from
divulging confidential informa-tion, all
reports or documents received by the
mediator are confidential, and the media-
tor may not be compelled later to divulge
either the fact that such documents exist
or their contents.™ The parties shall also
maintain the confidentiality of informa-
tion received during the mediation and
cannot rely upon or introduce as evi-
dence admissions or settlement proposals
of the other party, or proposals or views
expressed by the mediator, or that anoth-
er party had or had not agreed to settle as
suggdested by the mediator. Courts are
prohibited from ingquiring into, or receiv-
ing information about, any aspect of the
mediation proceedings or the cause or
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responsibility for the termination or fail-
ure of the mediation process.® No record
should be made of the mediation pro-
ceedings.®

Where the parties mediate prior to a
lawsuit being filed, or subsequent to the
filing but without a court order direct-
ing the mediation, the parties should
enter into a pre-mediation confidentiali-
ty agreement since the Mediation Rules
will not be applicable. Confidentiality is
normally a central ingredient for a suc-
cessful mediation. With respect to the
admissibility of a settlement proposal,
one may rely on existing case law limit-
ing or precluding its admissibility.
Preferably, however, the parties should
enter into a pre-mediation confidentiali-
ty agreement, perhaps one which adopts
the confidentiality and other provisions
of the Mediation Rules.

. — — _ — _ ——  — — _a]
The mediation process

The process for each mediation may
vary somewhat depending upon the type
of mediation (private or court connect-
ed) and the type of disputes (a simple
“fender bender” or a complex case such

as the successfully mediated school
“equity funding” lawsuit). And there will
be differences in the techniques used by
different mediators. The following com-
ments, however, will apply to practically
any mediation,

A. Facilities

A most important consideration for
the site of the mediation is the adequacy
of the facilities — a sufficient confer-
ence room for all parties to meet and
sufficient smaller conference rooms for
private caucuses with representatives of
each party. Usually, the mediation will
be conducted at a neutral site such as a
conference room at the courthouse or
the mediator's office. If the mediation
may need to go on into the evening
hours, facilities in a lawyer's office or
hotel may be preferable to a governmen-
tal building which may close at an early
hour. Where the parties do not agree,
the mediator may fix the time and place
of the mediation session.*®

B. Pre-Mediation Statement
The Mediation Rules require that each
party provide the mediator with a brief
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memorandum setting forth the party's
position with regard to the issues to be
resolved at least ten days before the
mediation session.?” In actual practice
such statements are not provided in rela-
tively simple cases with few issues and
few parties. In more complex cases, how-
ever, such statements can be very helpful
to allow the mediator to become familiar
with the relevant facts and key issues
involved. This presents an opportunity
for the advocate to effectively represent
his client — a good pre-mediation state-
ment that includes copies of key docu-
mentary evidence, diagrams, graphs or
organizational charts may be particular-
ly helpful to the mediator and to the
client if presented in a favorable light for
the client. Usually, the pre-mediation
statements are considered confidential,
and are thus presented only to the medi-
ator, not to the other parties. Thus, the
advocate is presented an opportunity to
advise the mediator in advance of any
unusual factual or legal matters that
may bear on the negotiations.

Whether the parties will file media-
tion statements, whether the statements
will be provided only to the mediator,

~ AREIN'

Members — $25 each
Non—-Members — $40 each
MAIL CHECK TO :
Alabama Bar Directories

P.O. Box 4156
Montgomery, Al 36101

Orders must be pre-paid
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and the nature of such statements
should be agreed upon in advance
between the parties with the mediator.
Such a statement, whether in the form
of a brief or a short letter, usually should
include an identification of the parties, a
description of the dispute and what
damages are sought, a statement of the
history of past settlement discussions
and a candid assessment of the
strengths and weaknesses of the parties’
claims and defenses.

C. Mediator's Opening

Statement

The mediation will begin in a joint ses-
sion — a meeting of all parties and their
attorneys. The mediator will usually
begin by introducing himself or herself
and describing the mediation process for
those parties unfamiliar with it. The
mediator will advise that there will be
“opening statements” from the parties,
followed by the mediator meeting indi-
vidually with the parties. The mediator
should stress the voluntary, confidential
nature of the proceedings. The mediator
should advise that any parly may “opt
out” at any time, but should suggest that
no party take that action without first
discussing their proposed action in pri-
vate with the mediator, He or she will
probably make reference to the inherent
costs and risks of litigation. The mediator
will advise that following the opening
statements from the parties, the media-
tor will summarize the significant points
in contention, and when the parties
agree the summary is correct, the sum-
mary will create the adenda for attacking
the disputes.

D. Opening Presentations

The opening presentations of the par-
ties should be thoughtfully prepared.
This is an opportunity for the attorney,
as advocate, to present the client's posi-
tion in an understandable and com-
pelling light. It is as important as an
opening statement at trial, but not sub-
ject to the same rules. In mediation, an
advocate is allowed to present his
client's “view of the world” in a way to
help inform and explain, thus assisting
in soothing emotional impediments to a
resolution, The advocate is not limited
to referring to matters that he “expects
to prove during trial” but instead may
explain his client’s position based upon
hearsay, impressions, or feelings.

Demonstrative aids may be particular-
ly helpful in some cases. Such aids may
include enlarged photographs or dia-
grams; time line charts illustrating rele-
vant events in chronological sequence;
blown up damage calculations or
accounting computations proving, or
refuting, damages claimed; a videotape
of the scene of the accident, or alleged
faulty construction, etc. Keep in mind
that the opening presentation, while
ostensibly presented to inform the medi-
ator, should be used to attempt to con-
vince the adverse party to change its
position. The opening presentation can
provide the mediator with his or her best
tool for discussing later with the other
party in private caucus the relative
strengths and weaknesses of its position,

In complicated cases with sophisticat-
ed party representatives, a probability
assessment or “decision tree” analvsis
showing claims, defenses, uncertainties
and probabilities, and resulting in an
analytical “expected value” of the claim,
may set the foundation for approaching
and attacking the uncertainties of the
litigation. The application of a sound lit-
igation risk analysis can result in good
settlement decisions.

Sometimes, the attorney should pre-
pare the client to make a statement dur-
ing the opening presentations. Such a
statement can allow the client to vent
his frustrations about the dispute, and
even his anger with the other party. The
client may be the best person to express
those feelings and such expression may
fulfill the client's need to “say his piece”
to the other party. Venting such emo-
tional feelings may be essential to clear
the way for an intelligent, objective
search for a negotiated resolution.

E. Private Caucuses

Immediately following the initial joint
session and opening presentations, the
mediator will begin meeting privately
with each party. During these private
caucuses, the mediator will seek to
ascertain the interests and needs of the
parties relative to the dispute. Using the
“agenda” created at the conclusion of the
joint session, the mediator will strive to
learn the candid feelings of the parties
about the strengths and weaknesses of
the claims and defenses and, as is often
necessary, will engage in “reality testing”
where the mediator is of the opinion a

THE ALABAMA LAWYER



LAY AR

Help us help them.

cople withour resources js
competent counsel. Support Alabama

Legal representation for p
Alabama’s poor deserve
deductible contribution of §10()

funded in part by lawvers who know thar

Legal Services with your tax-
or more, Send your check. payable to Alabama Legal Services, today.

Alabama
Legal Services

= /0 Perm Woesier
- 500 Bell Hmldmg

207 Mant BOMery Streps

Montgomery, AL 3¢ {1
(205) 264 1471

Law Firm for the Poor



party is not realistic in its appraisal or
expectations of the case. The mediator
will cause the parties to devote attention
to their BATNA,® with due consideration
to the time, emotional strain and cost of
proceeding with litigation,

The mediator will seek creative ways of
removing impasses while using “shuttle
diplomacy” in search of a solution, As
the caucuses continue, the mediator
may be requested to provide his or her
appraisal of the relative strengths and
weaknesses of the claims. The mediator's
response is usually given considerable
weight by the parties.® The experienced
mediator will be careful, however, not to
deliver the appraisal in a manner that
indicates the mediator has abandoned
his or her position as the neutral partici-
pant in the mediation process.

While each mediation is different,
often the clients take a larger role in the
private caucuses than they have in the
prior legal proceedings. Clients need to
be able to discuss their feelings and
express their interest to feel a part of the
process. On occasion, if the attorneys
agree, joint meetings of the parties and
the mediator without attorneys present
can foster a resolution. In other cases
joint meetings of the attorneys and
mediator without the parties can be
helpful in leading to an agreement.

F. Holding the “Smoking Gun”
or “Trump Card”

The mediator will seek to determine
in the private caucuses if there are any
“smoking guns” that have not been dis-
closed — a key witness, an expert’s find-
ings, a key memo, even a scrap of paper
that proves a telephone conversation
occurred on a certain date. Such evi-
dence presents a conundrum. Settle-
ment may become likely only if the
evidence is disclosed, but an attorney
may feel that if settlement is not
reached, the impact of the evidence at
trial will be substantially diminished.
Psychologically, litigators are not well-
equipped to disclose smoking guns vol-
untarily prior to trial. Realistically,
however, trial by ambush rarely oceurs.
Even if the opposing party does not
obtain the evidence in discovery, pre-
trial procedures requiring exchange of
exhibits before trial effectively make
trial by ambush illusory.

The mediator may point out that, in
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order to cause the other party to signifi-
cantly change its position, you need to
give the party a reason to make that
change. The impact of the *smoking
gun” evidence on the other party during
mediation may be greater than any
impact such evidence might have at
trial. Further, any experienced litigator
knows that, no matter how unassailable
a smoking gun appears to be, all guns
are susceptible to misfiring if not back-
firing. Consider the case where Party A
refuses to allow the mediator to disclose
the existence of a letter written by Party
B that effectively admits liability (a capy
of the letter having been recently
obtained from an ex-emplovee of Party
B). In a private caucus with Party B,
however, the mediator learns in confi-
dence that Party B is aware that Party A
has the letter, and he learns further that
Party B is “loaded for bear.” When the
letter is offered by Party A at trial, Party
B will be able to prove conclusively that
the letter was fabricated by the ex-
employvee months after the date of the
letter and after the employee was fired
for embezzlement. When a party holds
his cards so close to the vest, he never
knows until he plays them whether the
other party has a trump card. Trials are
sometimes endured for the sake of
gamesmanship at the expense of unwit-
ting, but paving, clients.

In such circumstances the mediator is
precluded from violating his obligations of
confidentiality to each of the parties, but
he should attempt to aveid such games-
manship by focusing the parties upon
their interests and needs as identified from
the outset in the private caucuses. The
client who pays the cost of admission Lo
witness the game may be more inclined to
skip the game with its uncertain outcome
in favor of a known resolution that satis-
fies his interests and needs,

G. Closure

Once an agreement is reached, the
terms of the mediation settlement
agreement should be put in writing. The
importance of a written settlement
agreement cannot be overstressed. At
the end of a long and difficult media-
tion, the parties may feel a tremendous
burden lifted from their shoulders and
may be inclined to go celebrate or to “go
back to work” at the office. New issues
can arise when parties try to express

their agreement in writing; these issues
should be resolved before the mediation
is concluded if possible. If the nature of
the matter will require more formal or
comprehensive legal documents, then at
least the essential points of the settle-
ment should be listed and the parties
should sign it as a memorandum of
their agreement. In that event the
agreement should expressly state that a
more comprehensive document will be
prepared. In some instances it may be
beneficial for the mediator to dictate the
essential elements of the agreement in
the presence of the parties and have the
parties acknowledge on the tape record-
ing their agreement to the terms as
expressed by the mediator,

——e—————————
Mediator fees and expenses

Mediator fees and expenses incurred in
connection with the mediation process
will narmally be borne equally by the
parties, but the parties may agree other-
wise and the court may otherwise
direct.” Some insurance companies have
established a policy of agreeing to prepay
the cost of the mediation in order to
induce a claimant to participate in the
mediation process. There is no standard
or customary fee charged by mediators,
maost of whom in Alabama are either
practicing attorneys or retired judges.
Practicing attorneys normally charge
their hourly rate, sometimes with a
reduction depending upon the nature of
the claims and the parties involved,

e
Conclusion

Mr. Lincoln's admonition more than a
century ago about steadfast reliance upon
litigation to resolve disputes is apropos
today. Frequently, when the dust settles
following litigation, there will be more
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than one losing party. A Pyrrhic victory is
no victory at all, and it is even more of a
loss for a party who was never advised of
the opportunity to participate in the
“win-win" mediation alternative. The
mediation process has proven to be an
excellent medium for lawyvers to be
peacemakers. It provides their clients
with a maximized opportunity to avoid
the stress, expense and uncertainty of a
trial, The mediation wave is crashing now
all around us. Lawyers who embrace the
process can learn to ride the mediation
wave for the benefit of their clients and to
the credit of their profession without
running the risk of drowning in a need-
less sea of litigation. ]
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Problem-Solver?”, 20-4 Litig. 22 (Summer
1994)

3. See, Kay Owens Wilburn, "Alternative Dis-
pute Resolution in Alabama: Time for A
Genuine Implementation of Processes
That Can Better Serve the Client,” 24

Cumb, L. Rev. 217 (1903-04)

4, These rules were drafted by the state bar
president’'s Task Force on ADR. Pricr 1o
the Alabama Supreme Court adopting the
Civil Court Mediation Rules, the draff was
reviewed and approved by the state bar's
board of bar commissioners, a task force
appointed by Chiel Justice Homsby and
comprised of judges and coun personnel
1o study ADR methods, the District and
Circuit Court Judges Association, and the
Standing Committee for Revisions to the
Alabama Rules of Civil Procedure. J. Noah
Funderburg, "Civil Court Mediation Rules,”
53 Ala, Law. 250 (July 1982)

5. id

6. In several of the larger circuits there are
one or more judges who have embraced
the mediation process. For example. Cir-
cuit Judge Douglas |. Johnstone of
Mobile has referred virtually 100 percent
of the civil cases set for trial on his docket
to mediation since he referred his first
case, a complex one "impoassitile to set-
fie.” to a successful mediation in Decem-
ber 1983, Judge Johnstone keeps
mediation statistics — he has assigned a
1otal of 284 cases to mediation during the
past year, and of those 86 percemt (187
cases) have already been successiully
resolved in the mediation process. Of the
remaining 97 cases referred, about 55
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lution Procedures in Alabama with Medig-
tion Mode!, published in June 1984, by the
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Women in te / ol By Jz'wz

T AS K EOREE LUNSCHEON

Of the 22 women who serve as district, circuit, and appellate court judges for the State of Alabama, 14
were in attendance at a recent luncheon given by the Task Force on Women in the Legal Profession,
The purpose of the luncheon was to honor women in the judiciary during the midwinter district and
circuit court judges' meeting. The task force was also seeking input from the judiciary as to direction
for its future activities. The task force was established in 1993 by the Alabama State Bar.
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@ Susan DePanda, Judge Susan Moquin, Susan Andres, ASH Direcior of
Commumications and Judge Inge F. Jokmson
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SAVING TAMMY FERRELL'S LAND:
A Legal Services Case

egal Services clients are

by definition poor, which

often means that a prob-

lem which would merely

be an inconvenience for

someone better-off be-
comes a crisis for a poor person. For
example, a low-income rural client
{we'll call him Joe) buys an old dilapi-
dated car—"as is,” of course—from a
shady used-car dealer, only to have the
car break down repeatedly. This causes
Joe to lose his minimum-wage job
because his employer will not tolerate
any lateness or absences and can easily
find another unskilled worker to
replace him. Next, Joe is denied unem-
ployment compensation because the
car problem was his fault, not the
employer's, and Joe cannot get to anoth-
er job without the car. Joe has neither
the collateral nor the good credit to get
a loan and so uses his rent and utility
money to have the car fixed. By the
time his first paycheck comes in from a
new job, Joe's utilities have been dis-
connected and he has received an evic-
tion notice. What began as a single
problem has mushroomed into a multi-
layered disaster,

On a “typical” day in a Legal Services
office, Joe may be just one of eight new
clients with similar predicaments that
need to be dealt with immediately. The
frustration level is high, but so is the
satisfaction when a Legal Services
lawyer can get the lights turned back
on, convince the landlord to stop the
eviction, successfully appeal the unem-
plovment compensation denial, and
revoke acceptance of the lemon sold by
the used-car dealer, getting the client's
money back. The gratification resulting
from helping such a client is a signifi-
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By William Z. Messer

With help from Legal Services, Tammy Ferrell end her mother remain fogether on their family property
in rurel Lee Couniy.

cant reason why lawyers choose to work
with Legal Services in Alabama.

Like any other law office, a Legal Ser-
vices office seeks to provide high quality
legal advice and representation to its
clients. The problems faced by Legal
Services range from simple to amazing-
ly complex, with all of them extremely
important to clients, To illustrate, take
the case of Tammy Ferrell, a client who
first came to the Legal Services office in
Opelika in 1993 seeking a divorce.!
Because of funding from the Alabama
Law Foundation, the Opelika office has a
domestic violence project coordinator,
Donna Henderson, who specializes in
representing victims of domestic vio-
lence,

Tammy Ferrell married James Brewer
in October 1991, At that time, Tammy's
aunt deeded a 1.4 acre-section of family
land to Brewer for the couple to live on.

They moved into an old run-down house
on the property, In January 1994, Brew-
er alone bought a mobile home, mort-
gaging the land, and had it moved onto
the property. Tammy signed nothing
and had never even seen the documents,
The couple moved into the mobile home
shortly thereafter and tore down the old
house,

On numerous occasions her hushand
physically and verbally abused Tammy,
The abuse escalated during the mar-
riage. In February 1993, Tammy called
the sheriff's department after her hus-
band attacked her. He continued to
threaten her, and her fear and his treat-
ment of her drove her to psychological
counseling. Tammy and her husband
divorced in April 1993, but the divorce
was sel aside the next month when they
reconciled, In June 1993, Brewer tried
to run over Tammy with a car, and the
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next day he threw her on the floor,
velling and cursing at her while slapping
and hitting her all over. He threw a
knife at her, but luckily, it missed, stick-
ing into a wall,

Donna Henderson filed for a divorce
on Tammy Ferrell's behalf and obtained
an immediate temporary restraining
order barring Tammy's husband from
harassing, contacting, or threatening
Tammy and from visiting her home.
After substantial efforts, Henderson was
able to negotiate a divorce settlement on
the day of trial in which Tammy was
awarded the 1.4 acres of family property
as well as alimony of 5500 per month for
12 months.

Unfortunately, Tammy's problems
were not over, After she moved away to
protect hersell from the abuse, her hus-
band stopped making payments on the
maobile home. During the divorce pro-
ceedings, Tammy tried to reach an
agreement with the assignee of the
mortgage to keep the mobile home, but
was refused. Ultimately, it was repos-
sessed,

Tammy Ferrell's now ex-husband did
not make the alimony payments he was
ordered to pay, and Tammy began
falling further behind on her bills. Then
she learned from a letter to her ex-hus-
band that her land would be foreclosed
on July 27, 1994, Tammy came to see
another Legal Services attorney in the
Opelika office on July 20, seven days
before the scheduled foreclosure sale.
The attorney filed a Chapter 13
bankruptcy to allow Tammy to catch up
her debts and to prevent the loss of her
property. The foreclosure, as well as eol-
lection efforts by other creditors, was
automatically stopped.

Tammy’s attorney then filed an adver-
sary proceeding in bankruptcy court
seeking to have the mortgage declared
void on the ground that the property
was homestead when the mortgage was

entered into (since Tammy and her hus-
band were living in the old house when
he mortgagded the land), and Tammy had
never signed the mortgage as required
by Alabama Code § 6-2-3. The assignee
of the mortgage vigorously and skillfully
argued that the mortgage was valid
either in its entirety or as to the excess
over the 35,000 homestead exemption
ithe property was worth $7,000),

Briefs were filed on both sides, and
two hearings were held in the case.
Tammy and her entire family attended
these oral arguments because what was
at stake was property that had been in
the family for nearly a century. The sec-
ond hearing was held a few days after
Tammy had been released from the hos-
pital for treatment of a ruptured cyst,
and her family stayed with her at the
courthouse and made her as comfort-
able as possible while waiting for her
case to be heard,

Ultimately, the court correctly ruled
that the mortgage was entirely void as to

the single and undivided lot of land.2
Since Tammy also had not signed the
promissory note, the court further ruled
that the assignee had no claim against
her,

Tammy and her family had not com-
pletely understood the judge's ruling,
but they thought it might be good news,
Their joy at learning that the land still
belonged to Tammy, that it was still in
the family, was deeply touching.

Tammy Ferrell is regularly making
her payments to the Chapter 13 trustee.
Once her debts are paid off and she is
earning enough money, she hopes and
intends to either build a home or buy a
mobile home to put on her property.
Her family will help. H

ENDNOTES

1. The client’s name has been changed, but
the facts reflect what happened in her
cases

2 5ee Sims v. Cox, 611 So. 2d 339 (Ala
1892); Worthington v, Palughi, 575 So. 2d
1092 (Ala. 1991)
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Three Legal Services field programs in Alabama provide legal assistance to
poor people in a wide variety of civil matters. Legal Services of Metro Birm-
ingham, with 13 attorneys and paralegals, assists eligible individuals in Jeffer-
son and Shelby counties. Legal Services of North Central Alabama’s 11
advocates represent POOT Persons in Hadlsun L:mestune Margan and Cull-
man counties. Legal Services Corporation nfﬁ.iabama the largest of the three
programs, has 46 lawyers and 16 paralegals in 14 offices to represent clients
in the state's other 60 counties. A fourth program, the Alabama Consortium
of Legal Services Programs, prowdes training, communication coordination
and other support services to the three field programs. In 1994, Alabama
Legal Services programs helped approximately 25,000 clients with problems
ranging from AFDC to zoning.

All three programs operate as independent non-profit entities indirectly
funded by the federal government. Lawyers appointed by the Alabama State
Bar and local bar associations sit on their boards. The Alabama Law Founda-
tion funds a total of eight dumastm violence project ﬁuurdmaturs, atturne:.rs
whose. spmahty is repxe&enhng victims: of dnmestn-: violence in breakmg the
cycle of abuse. The Legal Senuces programs assist the Alabama State Bar's
Volunteer Lawyers ngram headed by Melinda Waters, by prwuimg intake
and eligibility screening of potential clients whom private lawvers have
agreed to represent onapro hono basis. Legal Services programs also sponsor
private attorney involvement projects, in which private attorneys represent
eligible Legal Services clients for a fraction of their normal fees.
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By R. Scott Williams and Stephen L. Poer

Introduction

The intersection of criminal conduct
in civil tort liability poses significant
and often difficult policy issues for our
courts. With increasing frequency,
criminal conduct, generally the
province of criminal prosecutions, now
forms the basis for alleging potential
civil lability, not just against the crimi-
nal actor but against third parties with
whom the ¢riminal actor has some rela-
tionship. A line of decisions by the
Alabama Supreme Court over the past
decade has defined the narrowly-cir-
cumscribed standard for imposing a
civil liability in such cases in Alabama.
This article identifies and analvzes
those decisions.

The special relationship
or circumstances lest

The courts’ historical reluctance to
impose civil liability for the criminal
misconduct of third parties is reflected
in Moye v, A.G. Gaston Motels, 499 So.
2d 1368 (Ala, 1986), In Moye, the Alaba-
ma Supreme Court observed that, even
at that late date, it had not vet decided a
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single case "whose facts have com-
manded us to impose liability on a busi-
ness for injuries lo its invitees as a
result of the criminal conduct of a third
person.” Id af 1370, The supreme court
continued the uninterrupted trend in
Moge, upholding the trial court’s entry
of summary judgment in favor of a
motel owner who had sponsored a
dance at the conclusion of which an
attendee was shot and killed. The court
ruled that the difficulty in imposing lia-
bility is twofold—Ilack of duty and prox-
imate causation. In reaching its result,
the Mogye court relied upon the tradi-
tional rule followed in Alabama that
“absent special relationships or circum-
stances, a person has no duty to protect
another from criminal acts of a third
person.” fd. Thus, the court clearly out-
lined the applicable standard for the
imposition of a duty in tort.

The special relationship or circum-
stances test was again applied in King v.
Smith, 539 So. 24 262 (Ala. 19839),
where the estate of the victim of a vio-
lent psychiatric patient sued the
patient's psychiatrist, claiming that the

psychiatrist's misdiagnosis of the
patient’s mental condition ultimately
resulted in the patient's murder of his
daughter and suicide. On the facts
before it, the supreme court found that
the psychiatrist's limited treatment of
the criminal actor, on an out-patient
basis, was not sufficient to support a
finding of the special relationship or
circumstance necessary Lo impose a
duty to protect another from the crimi-
nal acts of a third party. /d. af 264. The
court thus upheld the summary judg-
ment entered by trial court in favor of
the psychiatrist.

Not long thereafter, the court had
another occasion to apply the special
relationship or circumstances test, in
Marton v. Prescotf, 564 So. 2d 913 (Ala.
1990), In Morfon, the court held that a
person assaulted by a mental patient
was nol entitled to recovery against the
patient’s treating psychiatrist, who had
discharged the mental patient just one
day after the patient had been involved
in a physical altercation at a psychiatric
hospital. The court held that no duty
flowed from the psychiatrist to the indi-
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vidual plaintiff because the psychiatrist
did not know, or have reason to suspect,
that the psvchiatric patient intended to
harm the plaintiff. The supreme court
accordingly upheld the trial court’s dis-
missal of all claims against the psychia-
trist. In reaching its decision, the
Morton court distinguished the leading
California decision in the area, Tarasoff
v. Regents of University of California,
17 Cal, 3rd, 425, 131 Cal. Rptr. 14, 551
P.2d 334 (1876). There, the California
court had held that where a therapist
knows of a threat of harm to a specific,
identifiable third person, there is an
obligation and duty to use reasonahle
care to warn the intended victim
against the danger. The Alabama
Supreme Court, however, held on the
facts presented in Morfon, where there
was no specific threat of harm to an
identifiable third person or persons,
the psychiatrist had no duty to warn
against possible wrongdoing by the
patient. /d. at 916.

The Young opinion
The leading Alabama appellate deci-
sion upholding the imposition of civil

tort liability arising from the criminal
acts of a third party is Young v.
Huntsville Hospital, 595 So. 2d 1386
{Ala. 1992). In Young, a female hospital
patient sought recovery against the hos-
pital for a criminal assault which she
claimed occurred while she was an
allegedly sedated patient of the hospital.
The plaintiff had been admitted to the
hospital for treatment of kidney stones
and, while in the hospital, was sexually
assaulted in her hospital bed, Id. af
1387, There was evidence that the crim-
inal actor was a trespasser who previ-
ously had been warned by the hospital
to leave the premises and the hospital
had not elected to enforce its posted vis-
iting hours. /d. af 1389.

The court in Young applied the spe-
cial relationship test as stated in the
Restatement (Second) of Torts § 315
{1966), which provides as follows:

There is no duty so to control the
conduct of a third person so as to pre-
vent him from causing harm to another
unless:

{a)a special relationship exists
between the actor and the third
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person which imposes a duty
upon the actor to control the
third persons’ conduct, or;

(bja special relationship exists
between the actor and another
which gives rise to the right to
protection.

Id. af 1388,

Applying the articulated standard, the
court concluded that a special relation-
ship did exist between Young and the
hospital. The court found that, in her
sedated condition, Young was unable to
protect herself from any such assault
and held that a “hospital or healthcare
provider owes a duty to a sedated or
anesthetized patient, who, because of
such condition and the circumstances
around it, is dependent upon the hospi-
tal or healthcare provider”. Id. af 1390,
In reaching this conclusion, the court
noted the growing national trend
toward expanding the special relation-
ship or circumstances exception to the
general rule of no liability, /d. at 1388.
The court emphasized, however, that
"“we still recognize that [iJt is difficult to
impose liability on one person for an
intentional criminal act by a third per-
son ... 0d

As a final note, in addressing the
extent to which liability might be
imposed upon the hospital, the Young
court held that although a negligence
claim would lie against the hospital, the
conduct of the hospital was not suffi-
cient to sustain submission to a jury of
the claim of wantonness. The court
thus reversed the trial court's dismissal
of the plaintiff's negligence claims but
affirmed the trial court’s holding of
insufficient evidence to sustain a claim
of wantonness, /d, af 1389

Post-Young applications

Subsequent to its decision in Young,
the Alabama Supreme Court has decid-
ed several cases involving the special
relationship or circumstances test, with
varying results,

Thetford v. City of Clanion, 605 So.
2d. 835 (Ala. 1992), was a wrongful
death action filed on behalf of the estate
of a wife killed by her husband. The
husbhand had been admitted to a hotel
room by the hotel manager after the
wife had explicitly requested of the
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hotel that the husband not be allowed
entry to the room, /d. at 837, The trial
court granted summary judgment in
favor of the hotel and certain other
defendants. The Alabama Supreme
Court, in a plurality per curiam opin-
ion, reversed the finding in favor of the
hotel, holding that jury questions exist-
ed as to whether the hotel had acted
reasonably in permitting entry into the
room by the husband and whether it
was foreseeable that the husband would
harm the wife. Specifically regarding
the intervening criminal act of the hus-
band, the court, withoul citing the
Young opinion, recognized that to
recover against the hotel for the hus-
band's criminal conduct, the plaintifi
was required to establish that the defen-
dant knew or had reason to know of the
probability of harmful conduct by the
husband against the wife, fd, af 840, On
the issue of proximate cause, the Thet-
ford court specifically noted that crimi-
nal misconduct is not an “intervening
cause” cutting off liability unless it is
unforeseeable. /d,

One should observe that, in Thetford,
the court did not emphasize the ques-
tion of duty, but principally focused
maost of its analysis on questions of fore-
seeability and proximate cause. On the
duty issue, the court relied upon the
general rule, borrowed from prior deci-
sions in other jurisdictions, that an
innkeeper has an affirmative duty,
stemming from a guest’s right of priva-
cv and peaceful possession, not to allow
unregistered and unauthorized third
parties to gain access to the rooms of its
guests. Id. af 838-840. Although the
Thetford opinion did not specifically
address the Restatement analysis, its

premises. Plaintiff brought her action
against both the alleged attacker and
the church, specifically claiming that
the church had failed to use reasonable
care in overseeing the daycare program
and allowing the attack to occur, /d. af
1037, The supreme court declined to
apply the special relationship or cir-
cumstances exception to liability and
found that the plaintiff had failed to
prove that the church knew or should
have known that there had been previ-
ous criminal activity at the church or
previous criminal conduct by the
alleged attacker. Id. af 1038,

In another recent case involving an
alleged assault on minors, the court
precluded liability against a hotel
owner-operator. In E.H. v. the Overfook
Mountain Lodge, So. 2d ;
28 ABR 13, p. 1339 (Jan. 28, 1994), a
hotel allowed an individual to check in
with several different boys over a period
of time. It was later learned that this
individual sexually molested the boys,
while on the hotel premises. Although
the hotel was aware that the attacker
was accompanied by the boyvs while at
the hotel, the court held that there was
no substantial evidence indicating that
the hotel was aware of the criminal acts
being committed on the premises. The
court thus affirmed the entry of sum-
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mary judgment in favor of the hotel. In
its opinion, the court addressed
whether the hotel had a duty to the
individual plaintiffs, and recognized
that such a duty would arise if there had
been evidence of a series of previous
criminal acts making the subject crimi-
nal conduct reasonably foreseeable.

In Habich v. Croun Central
Petroleum Corp., 642 So. 2d 699 (Ala.
1884), the court again refused to
impose civil liability for third party
criminal misconduct. In Habich, the
plaintiff, a convenience store employee,
sought recovery arising from her attack
and rape by an intruder at the store,
claiming that the store had been negli-
gent in providing a safe work environ-
ment for its employees. Moreover, the
plaintiff claimed that, under the special
relationship exception, the store had an
affirmative duty to protect her from
criminal assault because of certain poli-
cies of the store which she claimed
effectively rendered her as defenseless
a5 the sedated patient in Young. On the
facts presented, the court found the
analogy to Young to be unconvincing
and affirmed entry of summary judg-
ment in favor of the store. fd. at 701,

The supreme court most recently .
returned to the special relationship or
circumslances test in Saccuzzo v. The
Krystal Co,, _____ So. 2d JALW
13-14, Case No. 1930721, 1994 Ala.
Lexis 390 (Aug. 1994), a wrongful death
action seeking recovery against a defen-
dant fast food restaurant as a result of a
shooting which occurred in the parking
lot of the premises. The court, distin-
guishing the facts in Young and Thet-
ford, concluded that there was no
evidence that the restaurant knew or
should have known that the plaintiff
was in danger of being injured. Thus,
the restaurant had no duty to protect
the plaintiif from the criminal conduct
which caused the injury. The court’s
discussion of Thefford and Young seems
to suggest that application of the excep-
tion to the general rule should be limit-
ed to circumstances where the facts are
compelling and egregious (as in Thel-
ford) or where the defendant has a clear
and special duty to protect a vulnerable
plaintiff, such as the patient in Young.

Conclusion
The task of balancing the harshness
of imposing civil liability on one arising
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from the criminal conduct of another
against the tort system'’s legitimate goal
of compensating victims of wrongdoing,
is delicate and difficult. As Justice
Houston observed in Moge, “[ilt is this
recognition of the harsh reality that
crime can and does occur despite soci-
ely's best efforts to prevent it that
explains this court's requirement that
the particular criminal conduct be fore-
seeahle and that the defendant have
‘specialized knowledge' that criminal
activity which could endanger an invi-
tee was a probability," Moye at 1372,
Moreover, as Justice Shores observed in
an early case absolving a bank from lia-
hility for a shooting which oceurred
during the course of a bank robbery,
“Inlot all problems of complex society
can be solved in civil litigation ...."
Berdeaux v. City Naftional Bank of
Birmingham, 424 So. 2d 584, 595 {Ala.
1982),

Yet when called upon to resolve such dif-
ficult issues as those presented by the
cases discussed in this article, the court
has achieved a substantial measure of
balance and consistency by adhering to
the special relationship or circumstances
exception. The results reached by the
court in applyving the test, taken as a
whole, affirm the court’s legitimate
reluctance to impose harsh liability for
the criminal conduct of others while pre-
serving a narrow avenue for relief where
such relief is clearly warranted. [ ]
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YOUNG LAWYERS' SECTION

By HERBERT HAROLD WEST, JR.

SEMINAR AT THE BEACH

he Executive Committee of
the Young Lawyers' Section
held its second meeting Jan-
uary 11, 1995, in Birming-
ham, Alabama. A great deal of the
discussion at the meeting concerned the
upcoming seminar at the beach. You
should note that the Executive Commit-
tee approved two changes in registration
for this vear's seminar. First, in addition
to an early registration fee of $120, the
Executive Committee approved a
reduced registration fee of $75 for
lawyers who have been admitted to
practice for less than two vears. For this
year's seminar, lawyers who were admit-
ted to practice after May 20, 1993 will be
eligible for the reduced fee. Second,
those interested in playing golf must
register and pay the required green fee
and cart fee in advance. A limited num-
ber of tee times are available, so those
interested in playing in the golf tourna-
ment should register early.

The seminar will be held at the
Sandestin Resort located in Sandestin,
Florida and will take place on May 19th
and 20th. You may make reservations at
the resort by calling 1-800-277-0800
before April 17, 1995, After April 17,
1995, you may still make reservations,
but on that date the resort will release
any rooms in our room block that have
not heen reserved. You may register for
the seminar by cutting out the attached
registration form and mailing it, togeth-
er with your registration fee, to Robert
J. Hedge, P.O. Box 894, Mobile, Alabama
36103-5130, or by returning one of the
brochures that will be mailed out soon,

The Executive Committee also dis-
cussed a joint project between the
Young Lawvers' Division of the Ameri-
can Bar Association and the Federal
Emergency Management Association to
staff booths at which victims of disasters
may ask questions concerning their
legal rights,. The Alabama YLS is respon-
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sible for providing volunteers for disas-
ters occurring in Alabama. This pro-
gram is being chaired by Candis
McGowan and she is in need of volun-
teers from across the state. Prior to
staffing a booth, each volunteer is given
a short course and a packet of materials
on the questions that victims often ask
and how to answer them. Volunteers
are prohibited from representing per-
sons seeking help at the booths and
must refer those in need of legal assis-
tance to a local bar association referral
service. If you have an interest in partic-
ipating in this project, please call Candis
at (205) 328-9576. Your help will be very
much appreciated. |

Registration Form

Name:

Firm:

Address:

City/State/Z1P:

Phone Number:

State Bar Id#
(Social Security #)

Reagistration Fee

Oniorbefore March 15,1995 .........covrmmnsissrpesisidsmsains S1E0
After March 15905 o i s a3 140
Admitted to practice after May 20, 1993 .........ccoovrvvesiimmssnemsreesmennnd 73

Golf (includes green fees and cart).........covininnnionmnnnn® 53,50
Handicap

Requested partner and his’her handicap (no guarantees)

Total Registration Fee and Golf Fee: ... issseneend

Make Check Payable to Alabama Young Lawyers' Section and mail to:

Robert J. Hedge
P.O. Box 894, Mobile, Alabama 36103-5130

L----ﬂ_ ——————————— — —————— T —— — -

————_————————————————————-——_-_1

L-—_-——_—-—_-———-—_—_-—_——.———-J
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DISCIPLINARY REPORT

Transfer to Disability Inactive Status

e Dothan attorney Gregory P. Thomas was transferred to
disability inactive status, effective January 4, 1995, Thomas'
transfer was ordered by the Supreme Court of Alabama pur-
suant to a prior order of the Disciplinary Board of the Alabama
State Bar. |ASB Nos, 92-289, 93-038, 93-039 & 93-329)

e Pelham attorney Millard Lynn Jones, Jr. voluntarily trans-
ferred to disability inactive status, effective October 6, 1994,
Jones' transfer was ordered by the Supreme Court of Alabama
pursuant to a prior order of the Disciplinary Board of the
Alabama State Bar. [ASB Nos. 91-838, 92-292 & 94-185]

Surrender of License

# Mobile attorney Patrick M. Sullivan has surrendered his
license to practice law. In an order dated November 23, 1994,
the Supreme Court of Alabama, based upon Sullivan's surren-
der of his license, cancelled and annulled Sullivan's license to
practice law in this state effective Novenber 1, 1994, |ASB Nos.
94-063 and 94-075]

* Tuscaloosa attorney William Gary Hooks, Jr. has surren-
dered his license to practice law. In an order dated November
15, 19494, the Supreme Court of Alabama, based upon Hooks'

surrender of his license, cancelled and annulled Hooks' license
to practice law in this state effective October 27, 1994, [ASB
No. 93-172(A)]

Suspensions

» The Supreme Court of Alabama, in an order dated Decem-
ber 6, 1994, suspended Birmingham attorney Bruce Leland
Jaffe from the practice of law in the State of Alabama for a peri-
od of three years, said suspension effective October 1, 1994.
Said suspension was based upon Jaffe's pleading guilty in the
United States District Court for the Northern District of Geor-
gia to a violation of 18 US.C. §371, in that he knowingly and
willfully conspired with an alien in obtaining entry into the
United States by williully false and misleading representations
and willful concealment of facts. [Rule 22(a) (2); Pet. No. 94-06]

* On December 16, 1994, Anniston attorney Hilliard Wayne
Love was suspended from the practice of law by the Alabama
Supreme Court for a period of 45 days. This suspension was
effective January 15, 1995, Love was charged with the willful
neglect of a legal matter entrusted to him by three of his clients.
He did not contest the charges and agreed to the discipline ulti-
mately imposed. [ASBE Nos. 93-143, 94-030 & 94-155] |

Judicial Conference of the 11th Circuit

T he meeting of the Judicial Conference of the Eleventh Circuit will
take place on May 25-27, 1995 at the Grove Park Inn, Asheville,

Morth Carolina. The conference is being convened by the judges of the
Eleventh Circuit 1o consider the business of their respective courls (the
court of appeals, and the district and bankruptcy courts in Alabama,
Florida and Georgia) and to devise means of improving
the administration of justice in those courls
A limited number of spaces are available to any
attorney admitted to practice before the court of
appeals or any of the district courts of the Efeventh
Circuit who wishes to attend the meeting. If an
attorney is interested in attending this conference,
he or she should write 1o the Circuit Executive, Nor-
man E. Zoller, 56 Forsyth Street, NW, Atlanta,
Georgia 30303. By return mail, he will forward a
conference registration form, describe the con-
lerence’s hotel accommodations, room
charges and the subslantive and social pro-
grams of the meetings 7]
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RECENT DECISIONS

By DAVID B. BYRNE, JR. and WILBUR G. SILBERMAN

BANKRUPTCY

Eleventh Circuit in reversal says that
proceeds of sale of FCC broadcasting sta-
tion are subject to securily inlerest
Beach Television Partners, 26 B.C.D.
323; 38 F.3d 535; 11th Cir., (Nov. 17,
1994). The debtor, Beach Television
Partners (BTP), granted a security inter-
est in all of its personal property includ-
ing its broadcasting licenses to Orix
Credit Alliance (Orix). BTP filed a Chap-
ter 11 petition, which later was convert-
ed to Chapter 7. After the conversion,
the trustee entered into a contract to
sell the licenses for 5140,000. The
bankruptcy and district court denied
Orix's motion to be paid oul of the
assets, The appellate court, in reversing,
said that because of the exclusive
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authority under the FCC Act of the FCC
to control transfer of licenses, there
could be no security interest granted in
broadcasting licenses, in that the Act did
not allow an ownership interest in such
“property”, and that UCC 9-203(1)
requires an ownership interest in an
asset Lo be assignable. However, the FCC
has now stated that a security interest in
the sale of a broadcasting license does
not violate FCC policy, which statement
allows the licensee private rights in the
license, and, thus, as reflected in /n re
Ridgely Communications, Inc., 139 B.R,
374 (Bkrtcy. D.MD. 1992), such interest
can be a perfected security interest. The
opinion in one of the concluding sen-
tences provides: “A security interest in
the proceeds of an FCC approved sale of
a broadcast license in no manner inter-
feres with the FCC's authority and man-
date under the Act to regulate the use of
broadcast frequencies.”

Chapter Eleven debtor's attorneys
must be careful in retaining or selling
causes of action

Harstad Companies v, First American
Bank,26 B.C.D. 310; 39 F.3d 898;
Eighth Cir. (Nov. 9, 1994). Keith and
Diane Harstad (Harstad Companies)
filed Chapter 11 on February 16, 1990,
Almost two and a half vears later they
filed an amended disclosure statement
in which it was stated they had not fin-
ished their review and were uncertain
as to whether there were avoidable pref-
erential transfers. There was nothing as
to preferential transfers in the plan con-
firmed October 19, 1992, Nonetheless,
on January 15, 1993, debtors filed a suit
for almost $850,000 against First Amer-
ican Bank (Bank), including $140,663
paid to bank on December 8, 1989 for
an insufficient check. The district court
affirmed the bankruptcy court's grant-
ing Bank’s motion to dismiss on
grounds that the debtor had no stand-
ing to bring the action, and further that
it would not benefit the estate. The
Eighth Circuit affirmed holding that
the mere retention of jurisdiction by
the bankruptcy court as to post-confir-

mation matters was insufficient to
reserve preference actions in the post-
confirmation Chapter 11 debtors. The
court noted that while they were
debtors in possession, debtors had the
power to avoid preferences, but failed to
do so, and that the debtors could have
retained the right to recover prefer-
ences by them or by a designated agent
had the plan so provided. The Eighth
Circuit said to adopt the Harstads' argu-
ment that 1141(b) vests all property of
the estate in the debtor, unless other-
wise provided in the plan, would render
1123(b)(3) which requires specific lan-
guage, a nullity. Section 1123(b)(3)
purposefully requires creditors to be
alerted to whether there are potential
causes of action, Finally, the court said
that as there was nothing to indicate
the Harstads would return any recov-
ered funds to the creditors, there was
no benefit to the creditors.

Comment: It is difficult to ascertain
from the opinion as to whether a full ref-
erence in the disclosure statement as to
the debtor's intention to retain “avoid-
able transfers” as a post petition asset,
and to disclose fully the facts, would
have been sufficient even though not
mentioned in the plan. My suggdestion is
that there be a specific statement in both
the disclosure statement and in the plan.

To contest TRS claim, be sure to serve
notices on U.S. attorney for district

In re Hernandez, 173 B.R. 430 (N.D.
Ala. 1994, 1. Acker). Debtor filed contest
to proof of claim filed by IRS on behalf
of the United States. A copy of contest
was mailed to the Special Procedures
section of IRS, but neither the contest
nor notice of contest was given the U.5.
attorney for the Northern District of
Alabama or the U.S. Attorney General.
The bankruptcy court confirmed the
debtor’s plan and sustained the contest.
The IRS failed to appear because it mis-
takenly understood that issues raised by
the contest had been resolved. After the
bankruptey court denied the United
States’ motion to set aside the order dis-
allowing the claim, the United States
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appealed to the district court. Judge
Acker referred to Bankruptcy Rule
T004{b){4) requiring service of process
upon the United States by first-class
mail to the United States Attorney for
the district where the action is brought,
and also to the United States Attorney
General in Washington. Quoting fn re
Simms, 33 B.R, 792, 793 (N.D, Ga,
1983), Judge Acker determined that the
bankruptcy court acted without jurisdic-
tion as to the United States, and thus
reversed and remanded.

Former counsel not allowed to file
motion for relief to set aside judgment in
which opinion criticized former counsel
Matter of El Paso Refinery, L.P., 37
F.3d 230 (5th Cir. Nov. 9, 1994). The
bankruptcy court entered a memo opin-
ion criticizing Andrews & Kurth (A&K)
for not timely filing an application for
approval of the employment of a consul-
tant. A&K filed a Rule 60(h) motion
when the bankruptcy court approved
employment of the consultant nurc pro
func. In its 60(b) motion, A&K objected
to findings in which the consultants'
employment was approved. A&K argued

its right to standing in the case on four
grounds: (1) it is a party's “legal repre-
sentative” as the term is used in 60(b);
(2) as former counsel to the debtor, it is
now a creditor of the estate; (3) it is a
party in interest under 1109{b); and (4}
as a matter of justice. The appellate
court rejected all these arguments in
holding that A&K had no standing as a
former attorney for the debtor, which
simply claimed that the wording of the
opinion damaged it, although there was
no direct monetary damage.

Eleventh Circuit rules on Alabama law
as to competing liens on homestead,
and gives primer on real estate law
Thomas Haas, Bernice Haas v. IRS &
S84, 31 F.3d 1081 (11th Cir. Sept. 13,
1994), Debtor filed suit to determine pri-
ority between a federal tax lien and a
reinstated mortgage. The tax lien pre-
ceded the reinstated mortgage filing, but
the original mortgage was filed prior to
the tax lien. The original mortgage was
filed in 1979 and on March 31, 1986
erroneously released, Thereafter, the IRS
filed a tax lien much in excess of the
value of the real estate. Debtor filed

Chapter 11 an October 7, 1991. The
bankruptcy court held the reinstated
mortdage to have precedence under the
equitable doctrine that there had been
no prejudice to innocent parties. The
district court affirmed, based upon the
bankruptcy court's finding that the IRS
had placed no reliance upon the release.
On appeal, the IRS argued: (1) 26 US.C.
6323 gives the government the status of
a hypothetical lien creditor; and (2) the
same %6323 forbids application of the
“relation back” doctrine. (Alabama does
have such doctrine.) In response, the
court of appeals said that state law gov-
erns property or rights to property, and
that the federal statute creates no rights
“hut merely attaches consequences, fed-
erally defined to rights under state law."
Thus, as Alabama is a title state, title
passes with a mortgage to the mort-
gagee, subject to the equitable right of
redemption in the mortgagor which is a
property right. Federal law would then
govern priority, as the federal tax lien
attached to the property right of the
maortgagor. The principles governing pri-
ority are: (1) first in time, first in right;
and (2) a federal tax lien is superior to an
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inchoate non-federal lien, The issue here
was whether the real estate mortgage
lien was in existence when the tax lien
was filed - was it protected under Alaha-
ma law against a judgment lien arising
at the time the tax lien was filed? The
court said that under Alabama law, a
mistaken cancellation may be expunged
if no innocent party is prejudiced, bul
that Alabama law protects a judgment
creditor without notice, Admittedly the
IRS had the status of a hypothetical
judgment creditor, but as lack of notice
is not a requirement on the IRS, the IRS
would have priority over the reinstated
lien which had been released in error.
The Eleventh Circuit bolstered its con-
clusion by referring to Treasury Regula-
tions forbidding application of a relation
back principle to award an unperfected
lien priority over the tax lien,

Comment: Because of the federal law,
the IRS was fortunate indeed, as it did
not have notice of the mistaken satis-
faction, and conducted itself as if there
had been no satigfaction. The result
here may be a correct interpretation of
the law, even though inequitable,

SUPREME COURT
OF THE UNITED STATES

Prior consislent statements to rebut a
charge of recent fabrication-the com-
mon law prevails

Tome vs. United States, Case No. 93-
6892 63 US LW 4046 (January 10,
1995). Under the Federal Rules of Evi-
dence is an out-of-court statement
admissible to rebut an allegation that
testimony is a lie or the product of an
improper motive if the stalement was
made after the alleged improper motive
arose? The Supreme Court, by a five-to-
four decision, said no.

Writing for the majority, Justice
Kennedy held that the Rule, 8017d) (1)(B),
“permits the introduction of the
declarant’s consistent out-of-court state-
ments ... only when those statements were
made before the charged recent fabrica-
tion or improper influence or motive.”
Thus, Rule 801(d)(1){B) permits the intro-
duction of a declarant’s consistent out-of-
court statements to rebut a charge of
recent fabrication or improper influence
or motive onfy when those statements
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were made before the charged fabrication,
influence or motive occurred.

The prevailing common-law rule for
more than a century before adoption of
the Federal Rules of Evidence was that a
prior consistent statement introduced to
rebut a charge of recent fabrication or
improper influence or motive was admis-
sible if the statement had been made
before the alleged fabrication, influence
or molive came into being, but it was
inadmissible if made aftenvards,

Both McCormick and Wigmore state
the rule in a more categorical manner:
“The applicable principle is that the
prior consistent statement has no rele-
vancy to refute the charge unless the
consistent statement was made before
the source of the bias, interest, influ-
ence or incapacity originated.”

The Supreme Court’s opinion suggests
the following caveat to the practitioner:

Permitting the introduction of
prior stalements as substantive
evidence to rebut every implicit
charge that a witness’ in-court tes-
timony results from recent fabri-
cation or improper influence or
motive would shift the trial's
whole emphasis to the out-of-
court, rather than the in-court
statements. It may be difficult to
ascertain when a particular fabri-
cation, influence or motive arose
in some cases. Howewver, a majori-
ty of the common-law courts were
performing this task for over a
century, and the Government has
presented no evidence that those
courts or the courts that adhere to

the rule today have been unable to
make the determination.

Habeas corpus-avoidance of the proce-
dural bar to successive petitions

Schiup vs. Delo, Case No. 93-7901 63 US
LW 4089 (January 23, 1995). Must a
successive habeas petitioner who says
newly discovered evidence proves his
innocence show by clear and convincing
evidence that no reasonable juror could
have found him guilty in light of such
evidence? A sharply-divided United
States Supreme Court held no,

Led by Justice Stevens, the Court
ruled that a less demanding standard
applies to such cases and that the peti-
tioner must show that “it is more likely
than not that no reasonable juror would
have found him guilty beyond a reason-
able doubl.” Justice Stevens observed
that the standard, although a tough
one, better provides adequate protec-
tion against the kind of miscarriage of
justice that would result from the exe-
cution of a person who is wholly inno-
cent, Thus, the more lenient standard
of Murray v. Carrier, 477 U.5. 478
applies, That decision requires a habeas
petitioner to show that “a constitutional
violation has probably resulted in the
conviction of one who is actually inno-
cent,” /d. at 496, rather than the more
stringent Sawyer standard, which gov-
erns the miscarriage of justice inquiry
when a petitioner who has been sen-
tenced to death raises a claim of actual
innocence to avoid a procedural bar to
the consideration of the merits of his
constitutional claims.
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The Supreme Court, in a trio of cases,
has clearly and firmly established an
exception to the procedural bar for fun-
damental miscarriages of justice, i.e.,
Carrier, 477 U.S. at 495; Kuhlmann v.
Wilson, 477 1.5, 436; and Smith v.
Murray, 477 U.S. 527, To ensure that
the fundamental miscarriage of justice
exception would remain “rare” and be
applied only in the extraordinary case,
while at the same time ensuring that
relief would be extended to those who
aré truly deserving, the Court has
explicitly tied the exception to the peti-
tioner’'s innocence,

Finally, in order to satisfy Carrier’s
“actual innocence standard,” a petitioner
must show that in light of the new evi-
dence, it is more likely than not that no
reasonable juror would have found him
guilty beyond a reasonable doubt. The
focus on actual innocence means that a
District Court is nol bound by the
admissibility rules that would govern at
trial, but may consider the probative
force of relevant evidence that was either
wrongly excluded or unavailable at trial.

Chief Justice Rehngquist and Justices

Kennedy, Thomas and Scalia dissented.

Supreme court finds scienter require-
ment in child pornography statute
United States vs. X-Citement Video, ___
U.S. ___ (1994). The Protection of Chil-
dren Against Sexual Exploitation Act, 18
(L.8.C. 2252(a)2), proscribes the know-
ing receipt of any visual depiction if
such depiction either was produced by
the use of a minor engaging in sexually
explicit conduct or is of such conduct.

The Ninth Circuit held that the term
“knowingly” applied only to the verb
“receipt” and not Lo how the material
was produced or what it depicted. In
other words, an individual who received
a child pornography videotape would fall
within the statute even if he thought it
contains sport highlights, so long as he
knowingly and physically received the
tape. As a result of the strict liability
nature of the statute. the Ninth Circuit
found it unconstitutional and in viola-
tion of the First Amendment.

The Supreme Court reversed the Ninth
Circuit's ruling. The High Court applied
traditional rules of statutory construction

and examined, the legislative history. In
doing so, the Court found the “knowing-
lv" requirement to apply not only to the
physical act of receiving the material, but
also to the subject or method of produc-

tion of the material. [ |
David B.
Byme, Jr.
Daviad B. Byme, Jr. isa

g aduate of the Liniver-
sy of Alabama, where
ne recaived both hs
undergraduate and law
pegrees, He is a mam:-
bar of the Manigomaearny
fitm af Robison & Belser
gt Covars 1he crmuna|

CBCE0NS

| Wilbur G.
Silberman

Wilbur G. Sibenman, O
P Borrrumgnar bemoof
Gaordon, Sdherman
Wiggins & Childs. &t-
wended Samford Unive:-
sty and ha Linnvarsity
of Alabama and eamed
hig law degres from (ha
Univarsity's Schoal of
Law. Ha covers tha
bankruplcy decisons
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Eugene Walter Carter
Morntgomery
Admitted: 1920
Died: December 14, 1994

Salena Mae Cason
Trussville
Admitted: 1981
Diied! December 26, 1994

James Hardin Faulkner
Pelham
Admitted: 1949
Died: December 28, 1994

Marshall H. Fitzpatrick
Birmingham
| Admitted: 1950
Died: December 1, 1994
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James G. Gann, Jr.
Birmingham
Adlmitted: 1951
Dved: September 14, 1994

Thomas C. Najjar, Jr.
Birmingham
Admitted: 1958
Died: January 5, 1995

Curtis Lee Rosser

Cenitre
Admitted: 1993
Died: December 17, 1994

Please Help Us

The Alabarna Laweyer “Memorals™
section is designed to provide members
of the bar with information about the
death of their colleagues. The Alabama
State Bar and the Editorial Board have
o wany of Knowing when one of our
membiers is deceased unless we are
motified, Please take the time to provide
us with that information. If you wish to
write something about the individual’s
life and professional accomplishments
for publication in the magazine, please
limit your comments to 250 words and
send us a picture if possible. We reserve
the right to edit all information sub-
mitted for the “Memorials™ section.
Please send notification information to
the following addresa:

Margaret L. Murphy
The Alubama Lawyer
PO, Box 4156
Maontgomery, AL 36101
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Marshall Hooks
Fitzpatrick

HEREAS, Marshall Hooks
WFitzpatr'tck, a native of Birm-

ingham, Jefferson County,
Alabama, departed this life on
December 1, 1994, at the age of 71, a
longtime resident of Cahaba Heights,
Jefferson County; and

WHEREAS, he attended Yale Uni-
versity, and was a graduate of the
University of Alabama and its law
school. He was an associate member
of the Alabama Law Review, a mem-
ber of the Farrah Order of Jurispru-
dence. and a member of the Defense
Lawyers Association. He served over-
seas with the 86th Blackhawk Divi-
sion during World War 11; and

WHEREAS, Marshall was a mem-
ber of the Cahaba Heights United
Methodist Church and took an active

interest in the United Methodist
Children’s Home in Selma; and

WHEREAS, our colleague is sur-
vived by his wife, Sue Fitzpatrick;
daughters, Bonnie Keith and Terrie
Branch; a zon, Marshall Fitzpatrick.
Jr.; a sister, Dorothy Wooten; and a
grandson, Regan Branch; and

WHEREAS, we, on behalf of the
members of the Birmingham Bar
Association, desire to express our
deep regard for Marshall Fitepatrick
and our profound sense of loss in the
passing of our colleague who served
the legal profession and judicial sys-
tem of this county competently and
well,

J. Fredric Ingram
President
Birmingham Bar Association

Robert Clifford
Fulford

HEREAS, Judge Robert Clif-
W ford Fulford, a member of
the Birmingham Bar Associ-

ation since 1947, died at the age of
75 on October 29, 1994; and

WHEREAS, Judge Fulford was a
native of Georgiana, Alabama, and
graduated from the University of
Alabama and the University of Alaba-
ma School of Law; and

WHEREAS, Judge Fulford served
his country with distinction, serving
as-an officer in the United States
Navy during World War 11 and the
Korean War; and

WHEREAS, Judge Fulford was
active in causes for his community,
state and nation, working in politics
throughout his life, and serving as a
member of the Alabama Democratic
Executive Committee; and

WHEREAS, Judge Fulford was
appointed to the United States
Bankruptey Court in 1985, in which

position he served with honor and
distinction until his death; and
WHEREAS, Judge Fulford was
deeply respected by the members of
this community, the bar, and by his
colleagues on the bench; and
WHEREAS, we wish to express our
enduring regard and respect for our
distinguished colleague who served
our profession, our state, and our
nation in such an exemplary manner.
IT IS, THEREFORE, HEREBY
RESOLVED, by the Executive Com-
mittee of the Birmingham Bar Asso-
ciation, that this resolution be spread
upon the minutes of this Committee,
and that copies thereof be sent to
Judge Fulford's wife, Toula Hagestra-
tou Fulford; his daughter, Anne
Kirby Fulford Hallman; his son,
Robert Craig Fulford; his stepdaugh-
ter, Mary Helen Matsos McCoy; and
his sister, Alice Nell Fulford Kirven.

J. Fredric Ingram
President
Birmingham Bar Association
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Thomas C. Najjar, Jr.

HEREAS, Thomas C. Najjar,
W Jr. was an active member of

the Birmingham Bar Associa-
tion and the Alabama State Bar at the
time of his death on January 5, 1995;
and

WHEREAS, Tom Najjar was a
senior partner in the firm of Najjar &
Denaburg; and

WHEREAS, he was a graduate of
the University of Notre Dame and the
law school of the University of Alaba-
ma; and

WHEREAS, Tom was recognized
and highly regarded by the bench and
bar as an outstanding trial lawyer in
both federal and state courts. In fact,
he was fearless in pursuing the caus-
es of his clients, both rich and poor.
He was a shining example of what is
good and right in our profession,
Tom served an the many committees
of our bar and was one of the
founders of the Hillcrest Foundation;
and

WHEREAS, he is survived by his
wife, Sandra Najjar; a stepdaughter,
Terri Thrasher; stepson, Keith Farr;
his father, T.C. Najjar, Sr.; and a
brother and sister-in-law, Charles
and Louise Najjar; and

WHEREAS, Tom Najjar loved life
and lived life:and brought good spirit
to all who knew him. We herehy
express our deep regard to Tom Naj-
jar and our profound sense of loss in
the passing of our colleague who has
served our profession well.

IT IS THEREFORE, HEREBY RE-
SOLVED, that this resolution be
spread upon the minutes of the Exec-
utive Committee and copies thereof
be sent to his wife, Sandra Najjar, and
Charles Najjar, his brother.

J. Fredric Ingram
President
Birmingham Bar Associalion
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ALABAMA STATE BAR SECTION
MEMBERSHIP APPLICATION

To join one or more sections, complete this form and attach separate checks
payable to each section you wish to jain.

Name

Firm or Agency

Office Address

Oifice Location

Office Telephone Number

Section Annual Dues

AT TISIEAEIVE LAW ...eereesesrrseenissssrersssnssesssansssssssssresssanssssssnnnns stsesnnsssannnessanmn nasesnmmmtsesnnnsssssnarssnsenasssns, $20
Bankauptey and Commeitial Law:cusvamiiniusin i i $20

— Business Torts ant ANUIRUST LAW ciimsiiimmmeiisieiis iarmrmrrirssssrerres snrvsssssassss rassmsssesearsssrsesssssns seesarasnsh 515
O L CaBOIIE LB oo mom oo smss a0 s 8 B A R A e S e T ) $15

O O A R L I T T S R O B R i e $30
Corparation, Banking and BUSINESS LAW! e sitrores sssri sessvees ssatvsrciiiiasiseisssssseresaret soasasssais sS10

CEminal TR s i s A R R e B e G S10

B O T YR IN IR LB L s vuecmbaisss romsmen nabaten ab bk st b e AR bk £ 55 B KA A M B e $20

= I AW s s s s e S e e e e o o 30
R i e A T v st e Tl s R e ST e ass iy Ciap A e A e ks SR 515

Labor and Employment Law ............ $10if practicing less than 5 years, $30 if practicing 5 or more years

B O e S e e R e s e e e L e e o AL 515

G GAE SN IR LB i i s i A S Gl S Vs i $15

___ Professional Econamics ang TechnolO@y Law i s sisloroii i e i aiss toreias s i baniana $25
Real Property, Probate and TruSt LaW........ceeeurieseessissesasrsssessssssssspisssssesssssnss R RO R $10

s VDI i B R O R e S e R S %15
WOrKer's COMPENSATION LaW .eeeieieriorsiinsssssssmisiessisessansssmsseseriassssssanesssossesrs asassssnsessnte sasssesssnssressesss 520

Yot LW B e s R S e e R T 0

TOTAL

Remember: Attach a separate check for each section.
Mail to: Sections, Alabama State Bar, P.O. Box 671, Montgomery, AL 36101
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CLASSIFIED NOTICES

RATES: Members: 2 iree listings of 50 words or less per bar member per calendar year EXCEPT for “position want-
ed” or “position offered” listings — $35 per insertion of 50 words or less, $.50 per additional word, Nonmembers: $35
per insertion of 50 words or less. $.50 per additional word. Classified copy and payment must be received according to
the following publishing schedule: March '95 issue - deadline January 31, 1995, May "95 issue — deadline
March 31, 1995; no deadline extensions will be made

Send classilied copy and payment, payable to The Alabama Lawyer, to: Alabama Lawyer Classifieds, c/o Margaret
Murphy, P.O. Box 4156, Montgomery, Alabama 36101

SERVICES

= MEDICAL EXPERT TESTIMONY: HCAI
will evaluate your polential medical'dental
malpractice cases lor mert and causation
gratis. Il your case has no meril or causa-
tion is poor, we will provide a free written
report. Stale alfidavits are available.
Health Care Auditors, Inc., 13577 Feather
Sound Drive, Suite 680, Clearwater, Flori-
da 34622-5552. Phone (813) 579-8054;
fax (813) 573-1333.

EXPERT WITNESS: Professional engi-
neer and altorney with a practice of expert
lestimony in consiruction, safety, highway
and structural design. Thirty years expen-
ence in highway, railroad, commercial
buildings and power plant construction.
Call or write for resume, fees: Lamar T.
Hawkins, 601 Vestavia Parkway, Birming-
ham, Alabama 35216, Phone (205) 823-
3068. No represantation is made that the
guality ol the legal services lo be per-
formed is greatar than the quality of legal
services parformed by other lawyers.

PROFESSIONAL LEGAL INVESTIGA-
TOR: Licensed and bonded. Specializing

in financial and securities-related cases.
Extensive experience in white collar inves-
tigations and case preparation for trial. For
confidential consultations or copy of C.V
and relerences, contact Wyman O. Hig-
gins at (334) 260-8892 or P.O. Box
211071, Monigomery, Alabama 36121.

PROPERTY SETTLEMENTS: Dissolu-
tion ol marriage. Relired pay analysis.
Member In service or retired. Military,
civil service, state and municipal. All
other types of retiremants, $240. Retired
Pay Analysis, Phone 1-800-704-7528 or
{719) 475-7529.

DOCUMENT EXAMINER: Certified
Forensic Document Examingar. Chial
document examiner, Alabama Depart-
ment of Forensic Sciences, retired. B.S.,
M.S. Graduate, university-based resi-
dent school in documen! examination,
Published nationally and internally. Nine-
tean years inal exparience, statefederal
courts of Alabama. Forgery, alterations
and documen! authenticity examina-
tions, Criminal and non-criminal matters.
American Academy of Forensic Sci-
ences, Amarican Board of Forensic Dog-
ument Examiners, American Soclety of

Questioned Documen! Examiners.
Lamar Miller, 3325 Lorma Road, #2-316,
P.O. Box 360999, Birmingham, Alabama
35236-0999. Phone (205) 988-4158.

DOCUMENT EXAMINER: Examination
of Questioned Documents. Certified
Forensic Handwriting and Documeant
Examiner. Twenly-gighl years experi-
ance in all forensic documeni problems.
Formarly, Chiel Questioned Documant
Analyst, USA Criminal Investigation Lab-
oratories. Diplomate (certified)—DBritish
FSS. Diplomate (certified}—ABFDE.
Member: ASQDE; IAl; SAFDE; NACDL.
Resume and lee schedule upon request.
Hans Mayer Gidion, 218 Merrymont
Drive, Augusia, Georgia 30907. Phone
(706) B60-4267.

LEGAL RESEARCH: Legal research
help. Experienced atiorney, member of
Alabama State Bar since 1977. Access
to state law library, WESTLAW avail-
able. Prompl deadline searches. Sarah
Kathryn Farnell, 112 Mocre Building,
Montgomeary, Alabama 36104. Phone
(334) 277-7937. No representation is
made that the quality of the legal ser-
vicas fo be performed is greater than the

Richard Wilson & Associates
Registered Professional
Court Reporters

804 5. Perry Street

Montgomery, Alabama 36104

264-6433

$99.50.

Financial Calculator
Sollware for Alabama Allormeys
Amoriization Schedules and Interest Calculabions

Simple Logic, Inc.
P. 0. Box 110, Aligood, AL 35013
Phone: 205/6254777 Fax 205/274-0178

THE ALABAMA LAWYER
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quality of legal services performed by
olher fawyers.

nama, steel and wood shelving at dis-
count prices. Free quoles. 1-800-279-
7799, National Law Resource.

FOR RENT

= OFFICE SPACE: Birmingham, South-

« FORENSIC DOCUMENT EXAMINA-

TION: Handwriting, typewriting, altered « LAWBOOKS: William 5. Hein & Co.

documents, medical records, wills, con-
racts, deeds, checks, anonymous let-
ters. Court qualified. Seventean years
experience. Ceriified: American Board of
Foransic Document Examiners. Mem-
ber: American Society of Questioned
Document Examiners, American Acade-
my of Forensic Sciences, Southeastern
Association of Forensic Document
Examiners. Criminal and civil matiers,
Carnay & Hammond Forensic Document
Laboratory, 5855 Jimmy Carter Boule-
vard, Norcross (Atlanta), Georgia 30071,
Phone {404} 416-7680. Fax (404) 415-
7689,

« LAWBOOKS: Save 50 percent on your

lawbooks. Call National Law Resource,
America’s largest lawbooks dealer.
Huge inventories. Lowest prices. Excel-
lent guality. Satisfaction guaranteed.
Call us to sell your unneeded books.
Need shelving? We sell new, brand

Inc., serving the legal community for
over 60 years. We buy, sell, appraise all
lawbocks. Send want lists to: Fax (716)
B83-5595 or phone 1-800-B28-7571.

LAW OFFICE FURNITURE: Kimball
execuftive desk and credenza, book-
case, secrefary’s desk, five arm chairs,
and more. Call (334) 269-1515, exl.
213.

LAWBOOKS: Alabama Reporter
(West's Southern, 2d) v. 295-487;
Alabama Appellate Reports, v. 1-57.
For more information or quote, call or
write: University of Montana School of
Law Library, Missoula, Montana
58812-1193, (406) 243-6171, atin:
Fritz Snyder, librarian.

ALABAMA CODE: New set of 1994
Alabama Code. Call Scott Ford at
(205) 458-3466.

ALABAMA CODE: Updated set of
Alabama Code annotated. Mint condi-
tion. $350. Call Angie Ingram at (205)
242-4668 or (205) 277-7695.

side; 2,300 square feet or less; attractiva
exterior; beautifully decorated; free park-
ing; $8.95 per sq. ft.; carpeted; draperies;
kitchen; private restrooms. Phone (205)
939-1327.

« DFFICE SPACE: Homewood, 1,500

sguare feet left to be built out, excellent
high visibility location, covered parking,
excellent rate. Phone {205) 870-9898,

POSITIONS OFFERED

- ATTORNEY JOBS: Indispensable

manthly job-hunting bulletin listing 500-
600 current jobs (government, private
sector, public interest), RFPs, and legal
search opportunities for attornays at all
levels of experience in Washingion, DC,
nationwide and abroad. Order the
Mational and Federal Legal Employment
Report from: Federal Reporis, 1010 Ver-
mont Avenue, NW, Suite 408-AB, Wash-
ington, DC 20005. $3%9—3 months;
$69—6 months., Phone (800) 296-9611.
VisaMC.
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ADDRESS CHANGES

Complete the form below ONLY if there are changes to your listing in the current Alabamer Bar Directory. Due to changes in the statute gov-
erning election of bar commissioners, we now are required Lo use members’ office addresses, unless none is available or a member is prohibit-
ed from receiving state bar mail at the office. Additionally, the Afabama Bar Divectory is compiled from our mailing list and it is important Lo
use business addresses for that reason. NOTE: If we do not know of an address change, we cannot make the necessary changes on our records,
so please notify us when your address changes. Mail form to: Christie Tarantino, P.0. Box 671, Monigomery, AL 36101.

Member ldentification (Social Security) Number

Chooseopie OMr., OMrs. OHono OMiss OMs, [ Other

Full Name

Business Phone Number Race Sex Birthdate
Year of Admission

Firm

Office Mailing Address

City State ZIP Code County__

Office Street Address (if different from mailing address)

————— ———— — — S

L—————————-—--'I-H-—-——-—-—-—-————————————-——————-————J
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It’s time to call a
professional. Call a CPA.

In today’s business environment, you need
more than an accountant for your compa-
ny. You need a certified public accoun-
tant. And when you hire a CPA who

i5 a member of the Alabama Society

of Cenified Public Accountants, you

are hiring someone with the skills and

knowledge necessary for financial analysis,

cash management, audits, tax preparation,
monthly and quarterly financial reports and so
much more.

Al the Alabama Society of CPAs, we know we

have a legacy of excellence and integrity to uphold.
That's why our members are held accountable to strict
standards of quality practice, continuing professional
education in a growing range of services, and the

highest professional ethics.

So when it comes to your business
accounting needs, call a profession-
al. Call a member of the

Alabama Society of CPAs.

AlLaBaMA SOCIETY OF CERTIFIED Puslic ACCOUNTANTS




Only West CD-ROM Libraries offer vou a
oomplete Alshama law |ibrary—and 2 premier
ferderal librane—aon versattle CD-ROM!

Alabema Reporter”™ ard Wt 5 Aladama
fede™ on CO-ROM includes reposter decisions
fronms 1945 1o date; Alabama Attorney General

the Alabama code and stale constitution; coun
nulles; and session laws 35 appropriste

For complete federal coverage, choose
federal case law, LSCA* and Wright and Miller's
Feeleral Prachice and Proceclre™ on West
CD-ROM Libraries
EXCLUSIVE WEST EDITORIAL

ENHANCEMENTS GIVE YOU
BETTER RESULTS!

Onily West CD-ROM Libraries give yvou West's
eiclusive editorial enhianoements for focusad
resuilts and Faster pesearch. With West's hesd
riotes. el ey Numbers vou can search by legal
conceplt and point of Law—not just fact sine-
thon. Synooymous legal terms in the headnotes
and case synopses give vou miore kerms 1o
match—or mone hits and better sesnch results

WEST

YOUR BEST
SOI.IRCE FOR CD-ROM
IN ALABAMA IS WEST
CD-ROM LIBRARIES’

opinions from 1977 1o date; the complete wext of

66 Wt 5 CO-ROM proslucts sow

BUILDING THE
ALABAMA CD

© 1005 Wowt Publishing

CALL TODAY FOR

mwmum MORE INFORMATION:

Access WESTLAW a8 part of your West
CI-ROM subscription to update your research,
ithority-check citations and retrieve secondary
miaterials 1o round oul your research. Pay only
for what you use”

SEE WHY
ALABAMA LAWYERS
PRAISE “JUMPABILITY ™.

Jumip instantly from a case citation in an
opinion to the full wext of that case and back
again with a single keystroke. You'll get the on-
point information you need and complete vour
reseairch Faster!

1-800-255-2549
ext. 201
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