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PRESIDENT'S PAGE 

CATCHING UP WITH ALABAMA STATE 
BAR PRESIDENT BROOX G. HOLMES 

Q, Broox, we ha\'e just returned from the Circuit Judges 
Confe.rentt, and )'OU discussed with the attendees the 
theme of )'Our administration. Share that with our readers. 

A. I had the good fortune to serve on the board or bar com
missioners for a few )'Cats before I :sought the job u presi· 
dent. and I observed that lawyers ha\i, become somewhat 
fragmented in the work of the bar. We don't seem Lo ha\"' 
unified support for a lol of the functions of the bar lhal we 
arc char11ed with under the Cede of Alabama. This has 

ON THE COVER: 
Mobile Government Plaza 

come about in recent times. in my vit.'W, because of lhe 
increased emphasis on specialization and the interest of 
lawyers in their own speci3lties. ll occurred to me that if 
we are going to achie\.oe these things that the bar is charged 
with doing. we need to ha,'t more unity. After all, we are a 
unified bar. which means that e\'try lawyer who is admitted 
is a member of lhe Alabama St11te Bar and ought to support 
the bar. 

What I set about to do, 11nd I expressed ii in the firsl 

Unlike :, r raditional courthouse or .;ity hall. this is the nntion's first structure to combint a city ~overnmcnt. county 
governmtnl, ant! local judicial system into one facility. 

Th~ l'lnza consists of a ten-story administration bulldinl(. a nine-story courts building. anti ,1 m.L<S1w public atrium. 
The atr111m was dcsign•d to be a friendly, open spa,,, similar to a tmm square. One of th~ ;1rchitccts. llarry Col1.'lllon. 

states that. • The majority or go,-emment buildings .ire d1C-lgned to keep people ouL W, wankd to d~iAA a huildlng that 
ln\~ted pwplc to (etl a part of lhe gowmment proces.<." 

Mobile Government Plaza Atrium 
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Particulars: 581.000 sq1.1,,k-i'et,t. 18 different 
roof stnu;lnres. S58 million hu<lgd, 21 court
room.~. 17 elt.~r.,lors. complete.I January 1995. 

Mobile Vl~ilor C~nter - old Fort Conde 
Originally hulll in 172,1-1735 by Prance, 
11ol't Conde was headqu~rters for the colo
nial governm~nls of F1nnae, Britain anti 
Spain. Americans sl'ized it in 1813. The iorl 
cQnsisted Q( cascrnates (firin!l positions) for 
500 soldiers, anti about -IO cannons. 
The City of Mob,ic J><1tliolly reconstructed 
the fort with loc.~I funds during the 
American krvolution Bicentennial. Today. 
lhe fort set\'c'S as Mobile's \risitor Welcome 
Center. 

Photos by /"011/ Crm,,fonl, Mont{IQmi!ry, a 
member of lh<' ,l/oh11m11 Stat<' Bar mid 
District of ('of11mbio /Jur 
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President's Page. is to help bring the bar together again. I 
say again, because the fragmentation and division we are 
experiencing is of a comparatively recent origin. When I 
started practice, I don't think we had nearly the divisive
ness we have now. If I can begin this reunification, that 
will be a success in my mind, and that's the main theme in 
my term of office. 

Q, How do you see accomplishing this theme, or at least 
beginning it during your administration? 

A. We have already been in contact with representatives of 

of judges running on party labels. We have also witnessed 
real and perceived problems with campaign contributions 
and the conduct of campaigns on all levels. I think that 
some of that is an outgrowth to running on party labels. 
There was and is a clamor from U1e public and from the 
newspapers and among the lawyers and judges calling for 
the bar to do something. The Alabama Judicial Conference 
was also studying these issues, and Chier Justice Hornsby 
supported the impetus for a citizens conference. 

By December, the leadership of the Alabama State Bar felt 
that the bar should take the lead to improve the judicial 

selection process . As a result , on 
December 9, 1994, the board of bar 
commissioners unanimously adopted 
a resolution authorizing the forma
tion of the Third Citizens Conference 
on the Alabama State Courts to study 
the select ion of judges in Alabama, 
j udicial campaig n financ ing, and 
other important issues affecting the 
administration of jus tice in Alabama. 

Q, Who are the chairpersons of the 
Thir d Citizens Conference on 
Courts? 

the Alabama Trial Lawyers Associa
tion, Alabama Defense Lawyers, and 
others, to reach some consensus on 
how to resolve differences. We have 
contacted the presidents of the Cir
cuit Judges and District Judges asso
ciations, and we find a Jot of common 
ground that shows me that we have 
more things that we can do together 
than we realize. We adopted a Jong
range plan !or the bar giving us 
direction as far as goals and what we 
need to keep in mind in going about 
the work of the bar. I think when our 
members, however diverse , real ly 
look at these goals, they will see that 
this is what we all ought to support, 
even though we differ on exactly 
what should be done to reach those 
goals. 

Q, One- aspect of this theme touches 
upon selection or election of judges, 
and this issue seems to be particu
larly topical now. What is the role of 
the bar regarding judicial selection 
and judicial campaign issues? 

Robert Huffaker, editor of 

A. We recommended that former Gover
nor Albert Brewer and former Justice 
Oscar Adams head this Citizens Con
ference. They have each willingly 
accepted. I can't think of two more 
respected persons in the state to 
undertake this job, and we think that 
it is going to be a very worthwhile 
project. It's going to be conscien
tiously approached. A group of citi
zens who reflect the divers ity in 
Alabama will be selected, and we hope 
that measures will be recommended 
to enhance the quality of justice and 
the manner in which we elect judges 
and conduc t judicial campaigns in 

The Alabama Lawyer , 
recently sat down with Presi

dent Holmes and had the 

A. For the last four years, the bar has 
had a task force on judicial selection, 
appointed or iginally by then-Presi
dent Harold Albritton. It was under 
the very capable leadership of Bob 

opportunity to find out how the 

Mobile attorney feels about the 

first half of his term of office . 

Denniston and still is. It was made up 
of a diverse group of Alabama lawyers, and it has studied 
what we were doing in Alabama wiU1 respect to selection of 
judges. It studied what was happening in other states, stud
ied campaign methods and campaign problems, and as 
early as 1990, made the recommendation to the board of 
bar commissioners that we go to nonpartisan election of 
judges in Alabama. In December 1990, the board adopted a 
resolution recommending this and that legislation for that 
purpose be introduced in the Alabama Legislature. Legisla
tion was introduced, but apparently the climate was not 
right for it to proceed. I don't know that it even got out of 
committee. 

Q. Do you intend to reintroduce that type of legislation? 
A. We have seen in recent elections, and particu larly the 

November election, increasing problems with the election 
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Alabama. 

Q, What is the timetable for that com
m.ission to report? 

A. We think that this work needs to be undertaken now. We 
have asked the Citizens Conference to make a report to the 
board of bar commissioners and the Judicial Conference by 
April 10, 1995. It's not something that we feel should wait 
for another election or wait even a year. lt is hoped that 
legislation can be prepared for submission to the Legisla
ture ,vhich goes into session in late April. 

Q, There has been a good bit of criticism about the bar's dis
ciplinary procedures. Have changes been made to the pro
cess of lawyer discipline? 

A. One of the main duties of the bar is to carry out disciplinary 
measures involving lawyers. There has been, not only in 
Alabama but around the country, some criticism of the 
manner in which lawyer discipline is imposed. A major crit-
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icisrn is that disciplint Is carried about by bar association$ 
in complete privacy without the knowledge of the public. 

Also, lay people were not in~-olved in that process. We 
have addressed U1ose criticisms. Last year our board rec
ommended to the supreme court changes in our disci
pl lnary rules, and. in September, we obtained an order 
from the supreme court approving lhe nmendments. 
Action taken on laW)·er discipline will be made a,oailable to 
the public upon a plea of guilty by the law)'er or a finding 
or guilty lo charges. Also. we recommended an amend
ment, and the supreme court has entered an order. for one 
lay person lo be added to each disciplinary panel. Lay peo
ple will now be involved in the disciplinary process. We 
have asked each bar commissioner to recommend a lay 
person in his or her circuit, with no connection lo the 
judicial process. lo serve as panel 
members. We have received some 
excellent recommendations . We 
should have the lay persons installed 
on the disciplinary boards by March. 

Q, You are the first president in a long 
time who has not worked with Reggie 
Hamner a.s the executh·e director. 

important as we participate in the Third Ciliuns Conference. 
bringing about changes in the judicial selection process. 

Q, You'l"e about mldway Utrough your tmn. Is the po$ilion of the 
bar president more Ume-ronsuming that you had anticipated? 

A. I had heard variou~ pa$! presidents describe the problems 
they had and how time-consuming the job was. l attended 
the American Bar Leadership Institute last March. and 
there were a lot of v.,amings about how much time il would 
take. Of course. I have obsen-ed through the years that it 
does take a lot or planning lime and a lot of Lime organizing 
the work or the bar and seeing ii through. I had hoped for 
what I will call a "quiet year." because I have a full-lime job 
in Mobile. While there have not been a lot of emergency sit
uations, we are involved now in the Third Citizens Confer-

ence and what has come about as a 
result of tha.1 Conference. The bar 
should do its part in seeing that the 

How has the tn nsilion been lo the 
new necuti ~e director . Keith Nor
n,an? 

I . .;ii .. ,1 · .. · .. 
Conference is as succe.~ful as it can 
be. I know lhat is going lo take some 
time in add ition to what we are 
already devoting lO the ordinary 
duties of bar \\"Ork. l lhink it's going 
to take more time than t expect.ed, 
but I think it's work that has to be 
done. There are many other lav.;,ers 
who are devoting a lol of time lo the 
work of our bar. Unfortunately. you 
don't hear enough about their good 
work. 

A.. When I heard lhal Reggie was no 
longer going lo be the executive 
director. thaL his term of office was 
going to end as mine started, l was 
greatly concemed. Spud Stale formed 
a search committee; I was on lhe 
search commillee, and we received 
applications from a number of excel-

Bn>ox G. Holme s 

Q, You've described the theme of )'Our 
administration. At the end of :,-our 
term, as you look back. what do )"Ou 

hope lo ha,-e accompli1hed? 

lent candidates. We interviewed scvernl candidates. and 
the search committee decided thal the most qualified and 
kno,sledgeable candidate was already In bar headquar· 
ters-Keith Norll\iln. The transition has gone smoother 
than I thought it \\-Ould. Keith has 1,-orked In many areas 
of the bar in his p0sition as programs director and this 
made lhe transition work. Reggie helped make the transi
tion easy. I really don't lhink we've missed a beat. We've 
missed Reggie, bull lhink we are doing very well. 

Q. Another new appointm ent that has recently been 
announced is Susan l\ndru as director of communica· 
lions. Why did the bar see a need for this po$iUoo? 

A. A committee was appointed LO see if we needed a full-time 
director of communications. Of course. we all know that lhe 
image of lhe bar, lhe image of laW)oers, and the Image of lhe 
profession are very Important. We ha,oe suffered from not 
gelling what we do in the bar across lo lhe public. There is so 
much worthwhile work that goes on in the bar that is ne ... er 
heard ofby the public. The committee ffi:ommended that we 
retain a full-Lime director ol communications, and the board 
of bar commissioners agreed. Susan has been ,-ery successful 
in tracking the activities of lhc bar and in gelling this infor
mation before the J>ublic through lhe media. ·rhal is very 
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A.. I didn't know when I ran for presi• 
dent-elect that we would be faced with some of the issues 
we are now. particularly regarding judicial selection. I did 
know that l wanted lo be a part or bringing together the 
bar. I think that if we can bnng together the bar to do the 
\\'Ork of the bar and do it better, and if we can bnng about 
improvement or the judicial selection process, then I will 
have had a once-in-a-lifetime opportunity to be involved 
In leading the finest b.ir In the country. 

Q, Do you really belic,·e that we will see tangible changes in 
lhe way \\ 'e elect Judges and conduct judicial campaigns 
in Alabama? 

A.. I guess I'm an optimist, but I really believe that we are 
going to see some meaningful changes in the way we elect 
judges. I'm nol sure whether it's going to be just lhe non
partisan election of Judges or some form of merit selec
tion. but I think lhal with such a broad cross section of 
support from lawyers and judges and lay people, there are 
going lo be some lmportalnt changes, changes for the bet
ter with impro\'emenls in the way we conduct judicial 
campaigns. I think that we have all learned something 
from the campaign problems we experienced last year. I 
re.,lly believe that there are going to be some meaningful 
changes in J 995. • 
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EXECUTIVE DIRECTOR'S REPORT 

IN THE SPIRIT OF PUBLIC SERVICE 

D 
n September 1993. the American Bar Association 
re!=d the findings of a nationwide public opinion 
sur.oey conducted by Peter D. Hart Research Assad· 
ales. Inc. The sur.-ey indicated lhal lhe public's 

esteem for lhe legal profession had fallen 
to an all-time low and found that lawyers· 
favorabllity rating of 40 percent ranked 
above only that of stockbrokers and polili· 
cians. 

for disciplinary action filed by their clients by the bar 
association. According to the Federation. 439 such com
plaints \\'ere filed last year. 

"The Attorney-at-Law act says that lawyers should 
defend human rights and seek 
social Justice, and lhey should value 
honor, secure trust and dignify 
their character. These words sound 
so empty in the face of this spate or 
scandals. 

"Some la1,yers, evidently, are not 
above becoming in1'0l1oed in ram
pant money grubbing. Economic 
growth 11.15 broadened the scope of 
lawyers. with an increasing number 
solely looking aiter business inter
ests and losing a sense or mission 
and ethics in the process." 

While our nation's perception or the 
legal profession is not flattering, lht legal 
professions in other countries are experi
encing similar losses or esteem. Por e,cam. 
pie, an editorial entitled "Rogue Lawyers" 
apJM?ued in lhe October 25. 1994 edition 
of the Mainichi Dat1y News. the largest 
circulation English language newspaper 
in Japan. The editorial highlighted sepa
rate episodes of lhree Japanese attorneys 
who had been arrested the month before 
on criminal charges. In discussing lhe 
arrest of the three lawy~rs, the editorial 
lamented: 

Kfllth B. No rman 

Not surprisingly, Lhe editorial stated t11at 
efforts should be made to gel the "'bad 
apples out of the barrel" and noted that bar 
association leaders had advocated strong 

"Short of being arrested on criminal charges. more 
and more lawyers are becoming the subject of requests 

RESOLUTION 

ethics and supervision. Remarkably. the 
editorial concluded by saying th4t this endeavor should not be 
confined to the individual lawyer but that "lhe very soil that 

by the Alabama Association of Circuit Judges 

WHt::RF.AS the Alabama Association of Circuit Judges has studied judicial selection for se,-cral years. and 
\VI IER~:AS this Association has been and continues to be concerned wilh maintaining integrity and public confidence in the 

Judiciary and in judicial selection. 
NOW Tl IEREFORE be it resolved by the 1\ssociation of Cllcull Judges that this Association recommends to the Third Cllizcns 

Conference 6f Courts that methods and means of judicial selection he carefully studied to the end or maintaining integrity 
and restoring public confidence in judicial selection. ;\s a startong point this Association recommends that judges be elect
ed or selected without regard to political party affiliation by virtue of non partisan procedures. 

DONE this the 20th day of January 1995. 

Editor's Note: This resolution ux,s approued Ol)eru:helming(11 bv the Alobama .4ssocialio11 ofCircult Judges. An identical ros· 

otu/1011 was ooerwhelmi11glg approued by the Alabama As.rociation of District Judges on Jo11uary 20. J99S. These reso/11· 

lions, a/0119 with the reJ)()rl of tho ;1/abama Slate Bors Task Force 011 Judicial Selection. will be presented later this spri11g 

to th/! Third Cilizeru Confere11ce 011 theA/abama Stale Cour/,f. 
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breeds rogue lawyers needs lo be examined and corrected.'" The 
Japanese writer penning this editorial apparently views the 
problems affecting that legal proiession not as a speciOc prob
lem or a single profession but of the entire Japanese society. 
This is an interesting perspective. 

Closer to home, ABA President George Bushnell \\Tiles In the 
January issue of the Aflrl Joumol lhat the time is now for our 
profession lo 5111ft its focus. He points oul that many within the 
legal profession are concerned about the profession's "image 
problem: President Bushnell recommends that we need to 

1,,orry less about our image problem. As he suggests: 
'1"he best way. the only way, to improl'e our image is 

so startlingly obvious that we often overlook it. You 
must serve the public. That is the obligation of every 
lawytr. for that is what \\'Care all about." 

Our profession should be a model for the rest of society. If we 
take to heart the spirit of public service which has long been 
the hallmark of the legal profession, not only can we change 
our image, but help transfonn society in a positive way at the 

same lime. • 

Local Bar Award of Achievement 
The local Bar Award of Achievement recogn1ies loc,11 bar associations ior their out,tanding coniributions to 

1he1r communities. Awards are presented annually at the Alabama State Bar's Annual Mt!i!ling. 
Local bar a~sociations compete for these awards bas«! on their size. 

The thrCt' categories are large bar associations, me<lium bar associations, and small bar association). 

1he followins is a lis1 of the categories ba,ed on judicial circuit size: 

LARGE MEDIUM SMALL 25th 
l()th 6th 1st 26th 
13th 7th 2nd 27th 
]5th 8th 3rd 29th 

11th 4th 30th 
12th 5th 31st 
16th 9th 32nd 
20th 12th 33rd 
23rd 14th 34th 
28th 17th 35th 
Bessemer Cut-off 18th 36th 
(division of 10th Circuit) 19th 37th 

21st 38th 
22nd 39th 
24th 40th 

The following criteria will be used to judge the contestants for each category: 

• rhe degfQe of par1icipation by the lndivicluJI bar in a(lvanclng programs to benefit the community; 

• The quality and extent of the impact of the bar's participation on the citizens in that community; and 

• The degree or enhancement to the bar's Image in the community. 

Membe~ of the state bar's Committee on Local Bar Activities and Services serve as judl,lt.>S /or the awards. 
To be considered tor this award, local bar ,1'<oeiat,ons must complete and submit an award application by 

April 3, 1995. 

An award ~pplication may be obtained by wrihn!l or calling Ed Patterson, director of prQgrams and activities, 
or Margaret Murphy, publications director, at the state bar, l-800-354-6154, P.O. Bo, 67 l, Montgomery, 

Alabama 36 10 l . 
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LEGISLATIVE WRAP-UP 
By ROBERT l. McCURLEY, JR. 

D n August 1992. the Alabama 
Law Institute empaneled a 
committee chaired by Larry 
Vinson of Birmingham to 

consider the desirability of Alabama's 
enacting revised Articles 3 and 4. Profes
sor Cene Marsh of the University of 
Alabama School or Law served as 
reporter. The Commlllee met 14 times, 
concluding its work with a meeting in 
September 1994. Each provision of 
revised Articles 3 and 4 was subjected to 
scrutiny by committee members. 

In addition lo drafting this Act. the 
Commillee drafted proposed amend
ments lo the Alabama Mini-Code and 
other provisions in Alabama law to con
form Lo the changes made in Articles 3 
and 4 of the Unlfom1 Commercial Code. 
The following review of this proposed 
Act is taken from the preface to the 
report lo the U?gislature written by Pro
fessor Marsh. 

Introduction to revised 
Article s 3 and 4 UCC 

Promulgated in 1990 by the American 
La\~ Institute and the National Confer
ence of Commissioners for Uniform 
State Laws. Revised Article 3 (with mis
cellaneous and conforming amend
ments to Article 4) was a companion 
undertaking Lo Article 4A on funds 
transfer that was adopted in Alabama in 
1992. Both efforts were drafted by the 
same national committee and were 
undertaken for the purpose or accom
modating modern technologies and 
practices in payment systems with 
respect to negotiable instruments. 

Present Article 3, Commercial Paper. 
and Article 4. Bank Deposits and Collec
tions. were written for a paper-based 
system. The existmg law does not ade
quately address the issues of responsibil
ity and liability as they relate to modem 
technologies now employed and the 
check collection procedures required by 
the current volume of checks. 

The legal structures for payments 
have lr~dllionnlly been regulated by 
stale la"' through the Uniform Com
mercial Code. Mowever. in recent years 
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the federal government has established 
regulations for credit and debit cards, 
and for the availability of runds in a way 
that regulates a signlncant part or the 
check collection process. In 1987, 
Congress enacted the Expedited l'unds 
Avallablllly Act. The l'ederal Reserve 
implemented the law in 1988 with Reg
ulation CC. Regulation CC covers many 
aspects of the forward check collection 
process and all aspects of the return 
process. Existing Articles 3 and 4 do not 
adequately reflect the "reality-of exist
ing business practices in check collec-

tion and those procedures now required 
b)• lhe Expedited Funds Availability Act 
and Regulation CC. While agreements 
among parties to particular transactions 
have provided slop-gap measures to 
allow the existing law to runction. the 
revision or Articles 3 and 4 is essential 
to update, improve and maintain the 
viability of Alabam11's law. 

Revised Article 3 modernizes, reorga
nius and clarifies the existing law. The 
changes 10 Article 4 are more modesL 
Article 4 is amended as necessilJ)" to 
conform to changes in Article 3, to 
modernize it for automated check pro
cessing and transactions, and. as feasi
ble, to accommodate the impact or 
federal Regulation CC. Provisions in 
Article 4 thnt are heavily affected by 
Regulation CC are largely left alone and 
retained for nonpreempted provisions 
and for items other than checks. 

Selected substantive 
pl'ovislons 

A. Increased scope of corNrage 
Revised Article 3 clarifies the types of 

contracts within Article 3. thus promot
ing cel'tainly of legal rules and reduced 
litigation costs and risks. F"or example, 
variable rate instruments are included 
under revised Article 3 (§§ 3-104(a). 3-
112). as are traveler's checks(§ 3-104(i)). 

Revised Article 3 also clarifies the 
impact or the Federal Trade Commission 
"holder· rule; ii does not render the 
inst.rumen! conditional so as to exclude 
it from Article 3 (§ 3-106(d)). 

The revision also clanfies the ability of 
the parties to an instrument that is not 
included in Revised Article 3 to contract 
for the application of its rules to their con
tract (§ 3-I 04. Official Comment 2). 

Credit and debit cards are clearly 
excluded under revised Article 4 (§ 4-
104(a)(9)). 

8. Truncalion and processing 
bg automated means 
Section 4- 110 authorizes electronic 

presentment of items and related provi
sions remD\'t impediments to truncation 
(§ 4-406(a)). Section 4-406 allows an 
institution the benefit of its prO\•isions 
even though the institution does not 
return the checks due lo truncation. If 
both the customer and the institution 
fail to use ordinary care, a comparative 
negligence standard is used rather than 
placing the full loss on the institution (§ 
4-406(e)). 

Revised Article 3 makes clear that a 
financial Institution taking checks for pro
ce..<.Sing or payment by automated means 
need not manually handle the instrument 
if such processing is consistent with the 

Robert L 
llcCurl ey. Jr. 
- L Me0.1ey , J, 
• ~ne dtrecBOt o1 me 
Atabattll Law lnstltute 
a1 the UnlvetSl1y a1 
Ataben'II He r&ce1ved 

I\IJ """etQIB duBlC 8f"CI 
law dogrees from the 
Untvef1ity. 
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institution's procedures and the proce
dures do not vary unreasonably from 
tho,e of other banks(§§ 3-103(al(7). 4-
104(c)J. Th= provisions are designed to 
accommodate and facilitatt e(ficiency, 
lower CO$ls and recognize the reality of 
existing check collection practices man
d;ited by the Expedited Funds Availability 
Act and Regulation CC. 
C. £ncod1i1g ,oommty 

Recogni1.i11g current check collection 
praclices, revised Article 4 includes a 
new warranty provision with no counter
part in e.~isting Article 4. 

Section 4-109(a) provides warranties 
given by a person who encodes informa
tion (usually a depositary bank) that the 
information is correctly encoded. Ii the 
customer of a depositary bank does the 
encoding. the depositary bank also 
makes the ""mnty. 
D. Ba,,k definition 

The dclinilion of bank is expanded for 
Lhe purposes of Ari icles 3 and 4 to 
include savings and loans and credit 
unions so that their checks are directly 
governed by the Uniform Commercial 
Code (§§ 3-103(c), 4-105(1)). Section 4. 
104 clarines that checks drawn on credit 

MEDICAL/ DENTAL 
MALPRACI'ICE EXPERTS 
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lines are subjecl lo the rules for checks 
drawn on dep0$it accounts. 

E. Presentme11/ fJTld Irons/er UX1rronlies 
Revi5ed Articles 3 and 4 adopt cle.arer 

language to make the law more under
standable and easier to apply. The revi
sion dl\lides the presentment ,,'arranties 
(§§ 3-417. 4-208) from the tr.lJlSfer war
ranties (§§ 3-416, 4-207). which are cur
rently combined (with considerable 
con(uslon and complexity) in the exist. 
ing law. 

Revised Article 3 retains the rule of 
Price v. Naa(, to lhc effect that U1e 
drawee takes the risk that the drawer's 
signature was unauthoriied, unless the 
person presenting has knowledge of the 
unauthorized signature (§§ 3-4 I 7(a). 4-
208{a)). 

F. Sta/ule of limitations 
RC\lised Articles 3 and 4 include statu

tory periods of limitation that will make 
the law unifonn rather than le.aving the 
topic lo widely varying stale Jaw (§§ 3-
118. 4-111 ). 

C. Individual agent and 
corporate liability 

Except as against a holder in due 
course. § 3-402 allows a representative 
to show that the parties did not intend 
individual liability where the represen
tative signed wilhoul adequate indica
tion and representation. The revision 
allows full protection to the agent who 
signs a corporate check, e\'en though 
the signature does not show representl
ti\'e status. 

Revised Article 3 specifies that the 
la"' of agency will govern whether rep
resented 11ersons are bound by signa
tures. Thus, an undisclosed principal 
can now be liable on an Instrument. 

H. Accord und salisfaclion 
Under § 3-311. payees can avoid the 

unintentional accord and satisfaction by 
returning the funds or by giving a 
notice that requires checks to be sent to 
a particular office where such proposals 
can be handled. 

On the other hand, a dra,ser of a full 
setUement check is protected from the 
instrument being endorsed with protest 
and lhus losing the money and being 
liable on the balance or the claim. 

I. Cashier's checks 
Section 3-411 and related provisions 

considerably improve the acceptability of 

bank obligations like cashier's checks as 
cash equivalents by providing disincen
tives to wrongful dishonor, such as the 
possible recovt\ry of co115equenlia1 dam
ages. 

J. Allocation of loss for 
forged endorsem,mts 

Existing law essentially allocates loss· 
es on an all-or-nothing basis on parties 
who may be more or less innocent. 
Revised Article 3 brings more rationali
ty to this area, using a comparative neg
ligence scheme In several places. 

Revised § 3-404, as in present law. 
places the risk of endorseme nts by 
imposters. and those generated by dis
honest emplo:l'es drawing instruments 
for drawers. on drawers, but does not 
require that the endorsement be in 
strict conformity with the pa)ltt's name 
to get the benefit (§ 3-404(c)). 

Revised § 3-405 expands the per se 
negligence rule ln present § 3-405 to 
the case o/ an endorsement forged by a 
payee's employee, and in that case and 
that of the faithless employee who sup, 
plies a name co a drawer and then 
forges the endorsement of the payee, 
does not require strict conformity to 
the name to place loss on the drawer or 
employer. However, any negligence of 
the bank will be taken into account and 
a comparative negligence standard is 
adopted inste.1d of the present absolute 
rule (§§ 3-404(d}. 3-40S(b)l. 

Existing § 3-406 is revised so that 
negligence o( the financial institution 
does not prevent It from asserting Lhe 
preclusion, and comparative negligence 
ls also the rule(§ 3-406(b)). 

Actions for conversion of instruments 
will be governed by general conversion 
law (§ 3-420(a)). A payee who never 
received the check cannot sue a deposi
tary bank for dealing with a check with 
a forged endorsement (§ 3-420(a)(ii)). 
Whal a joint payee can recover is clari
fied in missing indorsement cases (§ 3-
420(b)). A depositary bank is made 
liable in conversion for acting inconsis
tenU)' with the owner's rights when an 
endorsement is unauthorized and the 
revision blocks suit by the dra\\·er for 
conversion (§§ 3-420(a)). 

for furlher information, contact Bob 
Mccurley. Alabama Law lnsUtute, P.O. 
Box 1425, Tuscaloosa, Alabama 35486, 
or call (205) 348-7411, FAX (205) 348· 
841 I. 
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ABOUT MEMBERS, AMONG FIRMS 

' 

ABOUT MEMBERS 

G. R. Mahmood announces the open
ing of his office at 101 North Side Square, 
Huntsville, Alabama 35801. Phone (205) 
536-8877. 

Robert P. Reynolds announces the 
relocation of his office to 303 Williams 
Avenue, Suite 117, Huntsville, Alabama 
35801. Phone (205) 534-6789. 

Max Cassady, formerly law clerk to 
U.S. District Judge Alex T. Howard, Jr., 
and formerly associated with Johnstone, 
Adams, Bailey, Cordon & Harrris, and 
with Burns, Cunningham & Mackey. 
announces the opening of his office at 
208 Rural Street, Evergreen, Alabama 
36401. Phone(334)578-5252. 

David 8. Blankenship , formerly of 
Blankenship & Rhodes, announces the 
opening of his office at 229 East Side 
Square, Hunt sville, Alabama 35801. 
Phone (205) 517-1550. 

Scott J. Humphrey, formerly of Stew
art, Davis & Humphrey, announces the 
opening of his office at l 736 Oxmoor 
Road, Suite 201, Homewood, Alabama 
35209. Phone (205) 879-8792. 

James M. Hivner announces the relo
cation of his office to 306 W. Alabama 
Street, Plorence, Alabama 35630. The 
mailing address is P.O. Box 113, Plorence 
35631. Phone (205) 766-3400. 

Patrick A. Jones announces the reloca
tion of his office to 212 Oakwood Avenue, 
Northwest, Huntsville, Alabama 35811. 
Phone (205) 533-2827 

C. Tommy Nail announces the reloca
tion of his office to 604 38th St reet, 
South, Birmingham, Alabama 35222. 
Phone (205) 595-3888. 

Elizabeth C. McAdo,y announces the 
relocation of her office to 2101 Executive 
Park Drive, Opelika, Alabama 36801. The 
mailing address is P.O. Box 2857, Opelika 
36803. Phone (334) 749-9951. 

Gary O. Hooper, formerly of Emond & 
Vines, announces the relocation of his 
office to 215 N. 21st Street, 8th Ploor, 
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Birmingham . Alabama 35203. Phone 
(205) 251-7788. 

Alyce Manley Spruell announces the 
opening of her office al 2824 7th Street, 
Tuscaloosa, Alabama 35401. Phone (205) 
345-8755. 

Neva C. Conway announces a change of 
address to 3755 Highway 14, Millbrook, 
Alabama 36054. Phone (334) 285-3335. 

AMONG FIRMS 

McDaniel. Hall , Conerly & Lusk 
announces that John F. McDaniel and 
Keri Donald Simms have become share
holders. Offices are located at 505 N. 20th 
Street, Suite 1400, Birmingham, Alaba
ma 35203-2626. Phone (205) 251-8143. 

Smith, Spires & Peddy announces that 
Michael B. Walls, Todd N. Hamilton and 
Scott M. Roberts have become members. 
David A. Hughes and Reed R. Bales have 

become associates. Offices are located at 
650 l'inancial Center, 505 N. 20th Street, 
Birmingham, Alabama 35203-2662 . 
Phone (205) 251-5885. 

Rushton, Stakely, Johnston & Garrett 
announces that Robert C. Ward, Jr. and 
William H. Webster have become associ
ates. Offices are located at 184 Commerce 
Street, Montgomery, Alabama 36104. The 
mailing address is P.O. Box 270, Mont· 
gomery 36101-0270. Phone (334) 206-
3100. 

Massey & Stotser announces that J. 
Doug Fields, Jr. has become an associ
ate. Offices are located at 1100 E. Park 
Drive, Suite 301, Birmingham, Alabama 
35235. Phone (205) 836-4586. 

Yearout, Myers & Traylor announces 
that C. Jeffrey Ash and P. Mark Petro 
have become partners. Offices are located 
at 2700 SouthTrust Tower, 420 N. 20th 
Street, Birmingham, Alabama 35203-
3204. Phone (205) 326-6111. 

E X CE LS10R - LEGAL ' S 

Ideal for Laser Printers 
.......................................................................... 

Includes: 1,000 Letter heads and Envelopes 
500 Business Cards, 500 Pla in Second Sheets 

Al.so includes dies and a proof 
24 lb., 25% Cotton, Laser Finish, White or Bamboo, 

Recycled Bond $239 
24 lb., 50% Cotton Law Bond, White, Bamboo 

and Laser White $249 
Cra11e's and Gilbert paper aJ additio11al cost .......................................................................... 

Engravillg plants i,,: Arlington, TX; Albany, NY; Orlando, FL 
Call for samples and legal s11pply catalog, 

(800) 221-2972, ext. 503. 

~lslo r-Legal, Inc.·· Im 
$, Nfnt IA~r, 

Si'11u 1881 
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Pierce, Carr & Alford announces the 
formation or Pierce, Carr, Alford, Led
yard & Latta. Andrew C. Clausen and H. 
William Wasden have become sharehold
ers. C. William Daniels, Jr., Rachell 
Sanders-Cochran, W. Pemble OeLash
met, Robin Windham Jones and Jean 
Walker Tucker have joined the firm. 
Offices are located 11 l O Monl.limar Drive. 
Suite 900, Mobile. Alabama 36609. The 
mailing address is P.O. Box 16046, Mobile 
36616. Phone (334) 344-5151. 

Princ e, McKean, McKeona & 
Broughton announces that Michael P. 
Windom has become a member and J. 
Ritchie ~tacPherson Prince has become 
an associate. Offices are located at f irst 
Alabama Bank Building. 13th Floor. 56 
Saint Joseph Street, Mobile, Alabama 
36602. The mailing address is P.O. Box 
2866, Mobile 36652. Phone (334) 433-
5441. 

Jackson, Taylor & Martino announces 
that Robert J. Hedge has become a part
ner. Offices are located at SouthTrust 
Bank Building, 61 Saint Joseph Street, 
Suite 1600, Mobile. Alabama 36602. The 
mailing address is P.O. Box 894, Mobile 
36601. Phone (334) 433-3131. 

American General Life & Accident 
Ins urance Company announces that 
Katherine McKenzie Thomson has 
become associated with the firm. Offices 
are located at American General Center. 
Nashville, Tennessee 37250-0001. Thom
son is a 1991 admittee to the Alabama 
State Bar. 

Norman , Fitzpatrick , Wood & 
Kendrick announces that Kile Travison 
Turner has become an associate. Offices 
are located al 1500 Liberty National 
Building, 2001 3rd Avenue, South, Birm
ingham, Alabama 35233-2101. Phone 
(205) 328-6643. 

James JI!. Wooten and John A. Lentine 
announce the formation or Wooten & 
Lentine. Offices are located at 2000 Jst 
Avenue, North, Suite 1212, Birmingham, 
Alabama 35203. Phone (205) 322-7707. 

Emond & Vines announces that 
Robert W. Shores, R. Graham Esdale 
and ~Uchael L. Allsup have become asso
ciates. Offices are located al 2200 South
Trust Tower, 420 N. 20th Street , 
Birmingham , Alabama. The mailing 
address is P.O. Box 10008, Birmingham 
35202-0008. Phone (205) 324-4000. 
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Douglas J. Fees announces that Anne 
Gresham Sargent has become associated 
with the firm. Offices are located at 401-
403 Madison Street, Huntsville, Alabama 
35801. Phone(205)536-1199. 

Reid & Thomas announces that Fred
eric A. Ransom has become associated 
with the firm. Offices are located at 50 I 
SouthTrust Bank Building, Anniston, 
Alabama 36201. The mailing address is 
P.O. Box 2303, Anniston 36202. Phone 
(205) 236-1240. 

Prada! & Upton announces that 
Michael J. Upton has become a partner. 
Offices are located al 2902 7th Street, 
Tuscaloosa, Alabama 35401. The mailing 
address is P.O. Box Jll9 . Tuscaloosa 
35403. Phone (205) 345-2442. 

Gillion, Brooks & Hamby announces 
that Hany V. Satterwhite has become an 
associate. Offices are located at 501 Bel 
Air Boulevard, Suite 240, Mobile, Alaba
ma 36606. The mailing address is P.O. 
Box 161629, Mobile 36616. Phone (334) 
476-4350. 

Lightfoot, Franklin, White & Lucas 
announces that Ju.Ila S. McIntyr e, 
Stephanie Ke.lier Womack and Jllelody L. 
Hurdle jo ined the firm as associates. 
Offices are located at 300 Pinancial Cen
ter, 505 N. 20th Street , Birmingham, 
Alabama 35203. Phone (205) 581-0700. 

Rives & Peter son anno unces that 
Mark A. Stephens , Jane G. Ragland, 
Thomas L. Oliver, 11, Susan S. Hayes, 
and Charles J. Kelley have become share
holders. Roger C. Foster, Eric J. Brei
thaupt , D. Keith Andress, David P. 
Condon and Anne C. Palmer have 
become associates. Offices are located at 
1700 Financial Center , 505 N. 20th 
Street , Birmingham, Alabama 35203. 
Phone(205)328-8141. 

Constangy , Brooks & Smith an
nounces that Tammy L. Dobbs, formerly 
law clerk for the Honorable Judge Sharon 
Blackburn of the United States District 
Court, NorU1ern Division, has become an 
associate. Offices are located at AmSouth/ 
Harbert Plaza, 190 I 6th Avenue, North, 
Suite 1410, Birmingham, Alabama 
35203. Phone (205) 252-9351. 

Samford, Denson, Horsley, Pettey & 
~lartin announces that Amy J. Himmel
wright, former law clerk for Lee County 
Circuit Judge Robert M. Harper . has 
become an associate. Offices are located 

at 709 Avenue A. Opelika, Alabama 
36801. The mailing address is P.O. Box 
2345, Opelika 36803-2345. Phone (334) 
745-3504. 

Zeanah, Hust, Summerford & Davis 
announces that Christopher H. Jones 
has become a member and the new name 
is Zeanah, Hust, Summerford, Davis & 
Jones. Offices are located at AmSouth 
Bank Building, 2330 University Boule
vard, 7th Ploor , Tuscaloosa, Alabama 
35401. The mailing address is P.O. Box 
1310, Tuscaloosa 35403. Phone (205) 
349-1383. 

Cabaniss, Johnston, Gardner. Dumas 
& O'Neal announces that Herbert Harold 
West, Jr. has become a partner. Offices 
are located in Birmingham and Mobile, 
Alabama. 

Lloyd, Schreiber & Gray announces 
that Gerald A. Templeton has become a 
member and Ashley T. Robinson has 
joined the firm as an associate. Oftlces are 
located at 1\vo Perimeter f>ark South, 
Suite 100, Bim1ingham, Alabama 35243. 
Phone (205) 967. 8822. 

Micki Beth Stiller announces that 
Brenda L. Vann, formerly with the 
Administrative Hearing Division or the 
State Department or Human Resources. 
has become associate. Offices are located 
at 225 S. Decatur Street, Montgomery, 
Alabama 36104. Phone (334) 834-5544. 

Clyde Alan Blankenship and Susan C. 
Conlon announce the formation of 
Blankenship & Conlon. Offices are locat
ed at 200 W. Court Square, Suite 201, 
Huntsville, Alabama 35801. The mailing 
address is P.O. Box 324, Huntsvi lle 
35804. Phone (205) 536-9008. 

Prince, Baird & Poole announces that 
Silas G. Cross, Jr. has become a member. 
The new name is Prince, Baird, Poole & 
Cross. Offices are located at 2501 6th 
Street, Tuscaloosa, Alabama 35401. The 
mailing address is P.O. Box 128, 
Tuscaloosa 35402-0128. Phone (205) 
345-1105. 

Stone, Granade & Crosby announces 
the opening or its Daphne office at 
Daphne Proressional Park, Highway 98, 
7133 Stone Drive, Daphne, Alabama 
36526. Phone (334) 626-6696. Orfic<!s are 
also located in Bay Minette and Poley. 
Alabama. 

Walston, Stabler, Wells, Anderson & 
Bains announces that Anne Byrne Stone 
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has become a partner in the firm. and 
Crego!')• L Doody. Dawn Helms Sharfr 
and Julia Boai Coopn have become 
associates. Offices are located at 500 
Financial Centtr, 505 20th Street, North, 
Birmingham. Alab;una 35203. The mail
ing address is P.O. !lox 830642, Binning
ham 35283-0642. Phone (205) 251-9600. 

Huie. Fern1mbucq & Stewart an
nounces that Christopher S. Rodgers has 
become n partner. Gregory L. Schuck and 
Edward Mcf'nrland Johnson have become 
associates. Offices are located at 800 First 
Alabama Bank Building, Birmingham, 
Alabama 35203. Phone (205) 251-1193. 

Rufo$ R. Smilh, Jr. announces that 
John M. Maddox has become an 
associate. The new name is Rufus R. 
Smith. Jr. & Associates. Offices are 
located at 129 S. Saint Andrews Street, 
Suite 102. Dothan. Alabama 36301. The 
mailing address is P.O. Drawer 6629. 
Dothan 36302. l'hone (3341671-7959. 

Balch & Bingham announces the asso
c:ialion or Joseph B. Cart~. Ed R. Haden, 
N. OeWnyne l'OJ>e, LecAnn M. Pounds 

and Andrew IV. Tunnell. Offices are local
ed in Birmingham. Monlgomery and 
Hunts\'lllt. Alabama and Washington. D.C. 

Addison. Vkl<ttJ & Howell announces 
the formation of Addison. \r1eken, Ho,,-ell 
& Talkington. \11lllam F. Addison. Oa,id 
W. Vickers, Shirley Darby Howell and 
Scott R. Talkington are members. Eliza
beth Vickers Addison will serve as of 
counsel. Offices are located at 1200 Bell 
Building. 207 Montgomery Street, Mont
gomery, Alabama 36104. The mailing 
address is P.O. Box 1828, Montgomery 
36102-1828. Phone (334) 269-0700. 

Bond & Boles announces that Robert 0. 
Reese has become a shareholder. Offices 
are located at The Daniel Building, 15 S. 
20th Street, Suile 1325, Birmingham. 
Alabama 35233. Phone (205) 254-9004. 

Judith S. Critlenden and Virginia L 
Martin announce the rormation of Crit
Jenden & ~lartin. Offices are located al 
1044 Park Place Tower. Birmingham, 
Alabama 35203. Phone (205) 324-9494. 

Burr & Forman announces that Jef
frey T. Baker, Paul P. Bolus, David A. 

1 Judicial Award of Merit 
Nominations Due 

Elliott. Gary 1\1, Farris, WIiiiam S. 
Hereford and Jill Verdeyen Deer have 
become partne rs. John E. Norris , 
\l"illiam C. Byrd. II, James E. Fleenor, 
Jr .. Charles A. Hanlin. Heather C. Har
rison. Reid S. Manley, and Joel P. 
Smith. Jr. have become associates . 
Offices are located in Birmingham and 
Huntsville. Alabama. 

Benjamin H. Albritton, formerly of 
Almon & McAlistcr, announces a change 
of address to Janecky, Newell, Potts, 
Han & Wells. omces are located at 3300 
First National Bank Building, Mobile, 
Alabama 36602. The mailing address is 
P.0_ Box 2987. Mobile 36652. Phone 
(334) 432-8786. 

\'HA, l nc. has appointed Richard 
Heard vice-president, general counsel 
and secrelal)• of the company. Offices are 
localed al 220 E. Las Colinas Boule-.oard. 
Irving. Texas 75039-5500. The mailing 
address Is P.O. Box 140909, Irving 
75014,0909. Phone (214) 830-0000. 
Heard is a 1983 admit tee to the Alabama 
State Bar. • 

The Board of Commissioners of the Alabama State Bar will receive nominations for the state bar"s Judicial 

Award of Merit through May 15. Nominations should be prepared and mailed to Keith B. Norman, Secretary, 

Board of Bar Commissioners , Alabama Slate Bar, P.O. Box 671 , Montgomery, Alabama 3610 1. 

The Judici,d Award of Merit was established in 1987. and the first recipieots were Senior U.S. District Judge 

Seybourn M. Lynne and retired Circuit Judge James 0. Haley. 

The award is not necessarily an annua l award. It may be presented to a judge whether state or federal court, 

trial or appellate, who is determined to have contributed significantly to the administration of justice in Alaba

ma. The recipient is presented with a crystal gavel bearing the state bar seal and the year of presentation. 

Nominations are considered by a three-member committee appointed by the president of the state bar which 

makes a recommendation to the board of commissioners with respect to a nominee or whether the award 

should bi! presented in any given year. 

Nominations should include a detailed biographical profile of the nominee and a narrat ive outl ining the sig

nificant contribution(s} the nominee has made lo the administration of justice. Nominations may be supported 

with letters of endorsement. 
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BUILDING ALABAMA'S 
COURTHOUSES 
AUTAUGA COUNTY COURTHOUSE 
By SAMUEL A RUMORE. JR. 

The following conlinues a history of 
Alabama's county courthouses-their ori
gins and some of /he people who 
C011fributed to /heir growth. The Alabama 
lawyer plans lo run Mi! county's story in 
each issue of the magazine. If you ha»e 
any phoJographs of early or presenl court
houses, please fotward them 10: Samuel A 
Rumore. Jr .. /ofiglionico & Rumore. 1230 
Brown /ofarx Tower, Bimiingham, Alaba
ma 3520.1. 

AUTAUGA COUNTY 

El 
utauga County lies in the 
center of Alabama. Signifi
cantly il has held a central 
position in the Indian or 

aboriginal history of the staR, its politi
cal history, lht agricultural progress of 
Alabama, and its early industrial devel
opmenL 

Historians agree that the name 
"Autauga" comes from the Creek Indian 
language. I l<Mever. it is difficult to find 
two sources who concur on its actual 
meaning. 1\ulJuga may mean "plenty", 
"land of plenty", "clear waler", "border", 
or "corn dumpling". Each possible defi
nition has its advocate. It is enough for 
this article lo conclude that Autauga was 
named for an Indian town, Atagi, on the 
west side of the Alabama River located al 
the junction of Atagi (now Autauga) 
Creek and the ri\-er. The site of this Indi
an village itlld stream would continue to 
be significant throughout Autauga's his
tory. 

Settlers r.ime into present-day Autau
ga County after the close of the Creek 
War in 1814. They sought farm land and 
homesteads and were altrncted by the 
fertile soi I in the area. The first perma-

78 / MARCH 1995 

nent selllcmenls date lo 1816. The area 
was originally part or Montgomery 
County. but Lhc territorial legislature at 
St. Stephens created the new county of 

Autauga on November 21. 1818. Its 
boundary was extended north and north
west by action taken on December 13, 
1820. 

The Act which cre.ited Autauga Coun
ty provided that for the time being court 
should be held at Jackson's Mill on 
Autauga Creek. However, the legislation 
also contained the traditional escape 
clause of that era. I( there was a lack of 
necessary buildings for the holding of 
court at Jackson's Mill. then court could 
"adjourn lo such other places contigu
ous thereto as may seem proper_· Little 
is kn0\\'1'1 of this first court site_ 

On November 22, 1819, one year and 
one day after the county was created, lhe 
territorial legislature appointed five 
commissioners to select a site for lhe 
permanent county seat of Autauga Coun· 
ty. They were also authorized to contract 
for and supervise the construction of a 
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courthouse, jail and public pillory. Final
ly, the commissioners received autho
rization to purchase up to 40 acres for 
the public buildings of the county and 
they were allowed payment of SIS each 
for their services. 

Meanwhile. the former Indian village 
of Atagi had been abandoned and by 1817 
was overgrown in peach and plum trees. 
In 1817, white settlers established the 
town of Washington on the Atagi site. 
This town was named for George Wash
ington and would also be known as 
Washington Ferry due to the river cross
ing al that point. 

A group of Investors had purchased 
land at this location at various govern
ment land sales. This land syndicate, 
consisting of Capt.lln J. P. Howe. Gener
al Thomas Woodward and Or. Alexander 
Hutchinson. offend to give Autauga 
County land for the courthouse and jail 
if the courthouse were located there. The 
commissioners accepted this offer and 
Washington became the first permanent 
county seal. While a brick courthouse 
was being constructed between 1820 and 
1821, courts were held at the first hotel in 
town which had been built by Captain 
House. 

The flrsl Jury at Washington met on 
April 12, 1820. This jury was presided 
over by John A. Elmore, Sr., who was 
chief justice of the Court of Justices of 
the Peace. Elmore was a resident of the 
eastern portion or Autauga County and 
was prominent In Alabama politics. He 
died in 1834. When Autauga County was 
subdivided on February 15, 1866, the new 
county created was named Elmore in his 
honor. 

Washington remained the county seat 
of Autauga County for approximately ten 
years. However, as the county grew, dis
satisfaction over the courthouse location 
also grew. Washington was located on 
the southern edge or the county. It was 
inconvenient to many citizens of the 
county, some of whom Jived as far as 40 
miles away. 

On December 28, 1821, the legislature 
responded to the dissatisfaction, autho
rizing an election to be held in August 
1828. for the purpose of determining the 
wishes or the citizens on removal or the 
courthouse. The actual vote tally of that 
election is Jost to history. However, on 
December 2. 1830, the legislature again 
appointed a five-member commission to 

THE ALABAMA LAWYER 

Autauga Ccuntv CourlhOlJSI!, co,utrucled in 1905 

select a seat of justice. This time the 
commissioners were charged lo select a 
courthouse site with due regard to "cen
trality, population, health. and general 
convenience." 

The commissioners chose the town of 
Kingston. Kingston, which various 
sources claim was named either for a 
town In England or one in north Geor
gia, was located in the approximate cen
ter or Autauga County. It was situated 
about eighl miles northeast of the town 
or Independence, near present-day U.S. 
Highway 82. Although it was at the phys
ical center or the county, Kingston was 
not the center of population. One news
paper editor in Wetumpka referred to it 
as the "Creal Sahara" because of its loca
tion In the wilderness. Kingston never 
really prospettd as count)' seat. Its popu
lation remained quite small. The actual 
move or the county seat to Kingston 
took place in August 1832. Nothing is 
known of the courthouse building in the 
town. After the remova I or the court -
house to Kingston, Washington gradual
ly declined and by 1879 ,,as all but 
deserted. 

The only historic event of significance 
to take place In l<ingston was a great 

rally In 1863. The rally was called for the 
purpose or raising a quota or soldiers 
from Autauga County for the Confeder
ate Army. A big barbecue was held and a 
number of patriotic speeches delivered. 
One of the leaders at this rally who vol
unteered lo equip the soldiers was a 
transplanted northerner who had arrived 
in the county only a few years after 
J<ingslon was selected county seat. In 
1863. he was Alabama's leading industri
alist and 3 very wealthy man. His name 
was Daniel Prall. 

Prall was born on July 20. 1799, at 
Temple , New Hampshire. He was 
apprenticed as n carpenter and in 1819 
moved to Georgia where he learned the 
business of m.iking cotton gins. He came 
lo Alabama in 1833 and settled near the 
Elmore plantation in Autauga County 
where he set up a blacksmith and cotton 
gin shop. When the lease on his mill site 
ran out and the renl was increased, he 
moved his operation to McNeil's Mill on 
Autauga Cruk. He sta1-ed at this location 
for a number o( years until this lease ran 
out and the rent increased again. In 1838 
he purchased land on Autauga Creek to 
11ermanently establish his Pralt Gin 
Company. 
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The courthouse at Prattvllle was bullt in 1871). 

Through hard work Daniel Pratt pros
pered in his new home slate. His gin 
company became the foremost producer 
of cotton gins in the world. He opened a 
blacksmith shop in 1840 and a grist mill 
in 1841. He established a carriage factory, 
a tin shop, a sash and blind factory, and a 
foundry. In 1846 he founded a textile mill. 

Pratt. as a transplanted New Englan
der. remembered the sights of his boy
hood. He dup licated a New England 
village in the creation of his industrial 
town. Autauga Creek ran through the 
middle of his town, providing needed 
water power for his factories which were 
built solidly of red brick like those of 
New England. Even his worker housing 
closely resembled comparable struc
tures in the northeast. The town which 
he founded on the banks of Autauga 
Creek became known as Prallville. It is 
the oldest continuously functioning 
industrial community in the sta le of 
Alabama. 

In 1847 the University of Alabama con
ferred on Daniel Pratt the unique hon
orary degree of master's of Mechanical 
and Useful Arts as a token of the respect 
and honor or the University trustees for 
him. In the presentation of this degree, 
University of Alabama President Basil 
Manly staled, "He has attained. in an 
eminent degree, that which is the end of 
all letters and all study: the art of mak
ing men around him wiser, better. and 
happier. He has shown in a substantial 
manner that he values and knows how 
to promote the industrial and economic 
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virtues among men, rendering his own 
intelligence and honesty a blessing to all 
that come within the sphere of his innu
e.nce." 

Pratt, U1rough his son-in-law, Henry 
DeBardeleben, continued to serve his 
adoptive state with new ventures in 
north Alabama. The Pratt coal seam. the 
Pratt mines, and Pratt City in Jefferson 
County are evidence of his involvement. 
Pratt died on May 13, 1873, at Prattville. 
He was revered for his benevolence as 
well as for his business skill, and he was 
recognized universally as an enlightened 
industrialist. 

Following the Civil War, Autauga 
County was reduced in area and popula
tion. In 1866, Elmore County was creat
ed from land taken from eastern 
Autauga County as well as Coosa, Tal
lapoosa, and Montgomery counties. In 
1868, Baker County, later called Chilton, 
was create d from land taken from 
northern Autauga County as well as 
Bibb. Perry, and Shelby counties. The 
population of Autauga dropped from 
16,739 in 1860 to 11,623 in 1870. 

In the midst of these changes, a move
ment began to relocate the courU1ouse. 
By 1868 Prattville had long since become 
the real center or wealth, population, 
and business activity in the county. That 
year the legislature named it the county 
seat, leaving Kingston to become noth
ing more than a ghost town. 

The first courthouse built in Daniel 
Pratt's town was constructed in 1870 at 
147 South Court Street directly across 

from the creek. dam and industrial 
complex in Prattville. The building is 
brick, rectangular, and two stories in 
height. It has seven windows length · 
wise, and three windows along its 
width. The gabled roof has wide eaves 
supported by paired scrolled brackets. 
This building is an example of the Ital
ianate style of architecture. A high
ceilinged courtr oom occupied the 
second floor of the courthouse and 
county offices were found below. 

This first Prattville courthouse and 
jail were sold for $5,500 during the first 
decade of this century, and these pro
ceeds were applied to the cost of the 
new courthouse and jail. The interior of 
this building is now gutted and serves 
as a warehouse. A service station was 
added to the west side of the building 
some lime around 1924. 

The second and present Prattville 
Courthouse is located at 134 North 
Court Street. Construction began In 
1905 and was concluded in 1906. The 
Bruce Architectural Company of Birm
ingham served as architects and Lew
man & Company of Louisville, 
Kentucky, were the contractors. At the 
same time, Dobson & Bynum of Mont
gomery contracted to design and build 
a new jail. 

The courtho use in Prattville is two 
stories in height with a raised attic. It is 
constructed of buff-colored brick. The 
building is dominated by a four-story 
clock tower and belfry at the southwest 
corner topped with a pyramidal roof. 
The main entrances, on U1e south and 
west sides of the bui lding, feature 
vestibules with Syrian arches. The bask 
architectural style of the building is 
modified Richardsonian Romanesque. 
The net cost of the new courthouse and 
jail was $84,400. 
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By 1959 the county had outgrown its 
54-)'tar.old courthouse and a decision 
had to ht made concerning its future. 
The architectural firm of Pearson. 
Humphries, & Jones of Montaomery sub· 
milted three plans (or the consideration 
or the Au111uga County Board or Revenue. 

Plan A c.1lled ror the addition or a wing 
with some remodeling of the former 
structure al an estimated cost of $170,000. 
Plan B called (or a complete remodeling 
o( the old courthouse with the addition of 
a wing. The old building would be gutted 
and ne1v ceilings and floors would be 
added. The electrical, plumbing and heat· 
ing systems would be replaced. The cost 
estimate ror lhis plan was $305,000. Plan 
C called for a new courthouse at an esli· 
mated cost or $375,000. The architects 
recommended Plan C. 

After considering all factors and 
desiring lo retain the existing court• 
house, Autauga County chose Plan B, 
renovating the courthouse and con· 
necting it to a new wing by a glassed•in 
walkway. The work took approximately 

15 months to complete. Pearson. 
Humphries. & Jones were the architects 
and C. F. Halstead Construction Co. of 
Montgomery performed lhe work. 

The renovation and expansion com· 
bined old and new and was a synthesis 
or Romanesque and Modern architec· 
lure. The new wing was built with the 
same buff-colored brick as the existing 
courthouse, and Alabama marble was 
used throughout for stairs and wall sec· 
lions. The old building recei,'ed a com· 
plete iace•lifl and was renovated to 
maximize sound and lighting efficiency. 
This project was completed in 1962 and 
the total cost approached $390,000. 

In 1970 a new jail was constructed 
and again Pearson. I lumphries, & Jones 
of Montgomery served as architects . 
Lynn H. Blair Contractors, Inc. or 
Alexander City built the new jail. It was 
constructed on lhe east side or the 
courthouse and matched the brick and 
stone materials or the courthouse build· 
Ing. The new jail is connected lo lhe 
courthouse by a second-story enclosed 

corridor. The total cost of the project 
was approximately $400,000. 

On August 30, 1984, lhe United States 
Department of lhe lnterior established 
the Daniel Prall Historic District In 
Prattvllle and named the district to the 
National Register or Mistoric Places. 
'rhe district consists of over 200 proper
lies built between 1840 and 1930 that 
represent the commercial, industrial, 
residential. and institutional architec
ture of the city. The two courthouses in 
Prattville that have served Autauga 
County since 1870 are among lhe struc• 
lures in the districL 

The author acknowledges the assls· 
tance or Prattville attorney George P. 
Walthall, Jr. for his help in obtaining 
materials (or this article. • 

Sources: Autauga County: The First 
Hundred Years. 18/8-19/8, compiled by 
Daniel S. Cray. 1972; Report 011 the Qffi. 
cials of Autauga CoU11ty, J. T. Corman, 
1911: 1/islory of Autauga County, 
Shadrick Mims, 1976. 
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BAR BRIEFS 

• Charles A. PoweU, a partner in the 
Birmingham firm of Powell & Freder
ick, has been named chairman of the 
Section of Labor and Employment Law 
of the American Bar Association. This 
section has more than 19,000 members, 
and membership is comprised of attor
neys whose practices are largely devot
ed to rep r esen tation of emp loyers, 
unions . employee plaintiffs, pub lic 
boards and administrative bodies. 

Powell is a 1961 graduate of Birming
ham-Southern College and a 1964 grad
uate of Duke University School of Law. 

• The American College of Trust and 
Estate Counsel announces that Lynn 
Baxley Ault, with the Birmingham firm 
of Lange, Simpson, Robinson & 
Somel'llille, has been elected a fellow of 
the College. 

The College is an association of 
lawyers who have been recognized as 
outstanding practitioners in the laws of 
wills. tr usts, estate planning, estate 
administration and related tax plan
ning. 

• The Montgomery County Bar Asso· 
ciation elected the following members 
to serve as officers for 1995: 

President: 
lee H. Copeland 

Vice-President: 
Tom J. Methvin 

Secretary/l'reasurer: 
fltark Anderson 

Board of Directors: 
William R. Blanchard 
B. Terry Brown 
Lauro Crum 
Kent Corrett 
Mike Jackson 
Cole Portis 

• William H. Satterfield , a partner 
with the Birmingham firm of Balch & 
Bingham, has been named to the board 
of directors of the National Watenvays 
Conference. The NWC is the nat ional 
org anization for Ameri ca's inland 

waten"ays industries, and is dedicated 
to the enhancement of the nation's nav
igation and waterways programs. 

Satterfield received his undergradu
ate degree with highest honors from 
Georgia Tech, his master's from Indi
ana Universi ty and his law degr ee, 
magna cum laude, from Cumberland 
School of Law. 

• Jeffery J. Hartley of Mobi le has 
been se lected as a member of the 
National Bankruptcy Review Commis
sion. Senate majority leader George 
Mitchell made the appointmen t upon 
the recommendation of Sen. Howell 
Heflin of Alabama, chair man of the 
Sena te subcomm ittee on courts and 
administrative practice. 

After two years of in-depth analysis of 
the bankruptcy code, the commission 
will issue a report to the President , 
Chief Jus tice and Congress recom
mending further legislative changes to 
the nation's bankruptcy laws. 

Hartley curr en tly is law clerk to 
Judge Margaret A. Mahoney, United 
States Bankruptcy Court for the SouU1-
em District of Alabama in Mobile. He is 
a graduate of Spring Hill College in 
Mobile and the University of Alabama 
School of Law. 

• Jllerceria Ludgood. former director 
of the Legal Services Corporation of 
Alabama, has been selected director of 
the Office of Program Services at the 
Legal Sel'\lices Corporation in Washing
ton. DC. She assumed her new responsi
bilities on a part -time basis in January 
and will complete her transition to the 
new position by mid-spring. Ludgood 
has been LSCA's director since Decem
ber 1991. 

Ludgood. a Mobile native, earned her 
undergraduate and master's degrees in 
education from the University of Alaba
ma. She graduated from Antioch School 
of Law in Washington, DC in 1981 and 
returned home to enter private practice. 
Prior to being named LSCA's executive 
director, Ludgood had sel'lled on LSCA's 
board of directors since 1982. • 
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Attention Trustees: 
Is Real Property 
in the Corpus 
Secure From Civil 
Forfeiture Under 
21 u.s.c. §881? 

By Lois S. Woodward 

F:r a variety of reasons. lrustees seldom invest 
rust assets, whether principal or income, in real 

estate ventures: how~'VCr, the corpus of a trust 
may well include real property. A granlor or testator. 
for example. may place in the trust income-producing 
rental property or a family residence In which trust 
beneficiaries may continue Lo live. If the occupants or 
this trust property engage in certain illegal drug-relat· 
ed activities. the trustee may find that lhe property is 
the subject of a forfeiture action under 21 U.S.C. § 881. 
Although the trustee may be able to a,'Oid forfeiture 
under the "innoa.nl owner" defense available under 
the statute, it Jle\-'trlheless would have to undergo the 
burden and expense of participating in the forfeiture 
proceedings. 

This article will discuss this far reaching forfeiture 
law as it applies to trustees holding real property as 
part of the trust corpus. It first will summarize the 
general operation of the federal civil forfeiture statute', 
Including the defenses available under it, next will note 
recent constitutional limitations on this law. and then 
will address more SJ)ecifically the issues a trustee faces 
when realty in the trust eit.her is used in connection 
with Illicit drug-related acli,~ty or becomes the subject 

THE Al.i\BAMA LAWYER 

NOTICE 
CIVIL FORFEllURE ORDER 

MARCH 1995/ 83 



Operation of21 U.S.C. § 881 
In order to combat the increasing trade in illicit drugs, 

Congress in 1970 enacted the Comprehensive Drug Abuse Pre
vention and Control Act, which authorized the civil forfeiture of 
certain controlled substances and the instruments by which 
these contro lled substances were manufactured and 
distributed.' This original law, which was intended to deprive 
drug offenders oi the fruits of their crime,3 closely paralleled 
earlier laws providing for the seizure and forfeiture of tangible 
property used in and thereby deemed "guilty" of criminal activi
ties.• When U1ese rorfeiture provisions iailed to stem the tide of 
drug trade as anticipated, Congress expanded the range of prop
erty subject to forfeiture to include first the proceeds or illegal 
drug transactions• and later all real property used in connection 
with a violation of f~deral drug laws.• This expanded forfeiture 
law encompasses the interests of not only drug-dealing property 
owners, but also any others who may have an ownership inter
est in realty used in connection with illicit drug-related activi
ties7 - including trustees. absentee landlords. mortgagees,• or 
even unwillLng co-owners. 

The government's right to real property used in connection 
with a drug transaction arises under 21 U.S.C. § 88l(a)(7) 
("Section 881 ''), which provide.s that: 

(a) Subject Property. The following shall be subject to 
forfeiture to the United States and no property right shall 
exist in them: 

... (7) All real property,D including any right, title and 
interest (including any leasehold interest) in the whole 
of any lot or tract of land and any appurtenances or 
improvements, which is used, or intended to be used, 
in any manner or part, to commit, or to facilitate the 
commission of, a violation of this title10 punishable by 
more than one year's imprisonment. .. . 

Civil forfeiture proceedings are actions in rem and are gov
erned by the Supplemental Rules for Certain Admiralty and 
Maritime Claims applicable to admiralty and maritime in rem 
actions.'' Under the Supplemental Rules, an attorney general 
may initiate forfeiture proceedings by filing a verified complaint 
with the federal d.istrict court having jurisdiction over the sub
ject property.12 This complaint must "describe with reasonable 
particularity the property that is the subject of the action." This 
complaint also must ''state the circumstances from which the 
claim arises with such particularity that the defendant or 
claimant will be able, without moving for a more definite state
ment, lo commence an investigation of the facts and to frame a 
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responsive pleading." Once a verified complaint for the forfei
ture based on federal statutory violations has been filed, the 
Supplemental Rules specifically provide that the clerk of the 
court, without any judicial review. shall issue a summons and 
warrant For the arrest of the subject property;13 the warrant then 
shal I be executed and the property seized by the federal mar
shal.' ' 

Although the Supplemental Rules and Section 881 specifical
ly allow for the seizure of property pursuant to ex parte proceed
ings. the United States Supreme Court recently opined that 
such seizures of real property - effected without notice or an 
adversarial hearing - are constitutionally invalid.15 In United 
States v. James Daniel Good Real Properly, the Court rejected 
Ule notion that the fourteenth Amendment is the sole constitu
tional provision applicable to the Government's seizure of prop
erty subject to forfeiture, and determined that forfeiture 
proceedings also must comply with the Due Process Clause of 
the Fiflh Amendment." The Court could find no extraordinary 
circumstances that would justify postponement of notice and 
hearing in a typical seizure of real property under Section 
88l(a)(7)." In the absence of such exigent circumstances, the 
Court held that the go"ernment must •·afford notice and a 
meaningful opportunity to be heard before seizing real property 
subject to civil forfeiture."'' Ace-0rdingly, the government may 
execute process by serving Ule arrest warrant on the subject real 
property, but may not seize such property until after a Due Pro
cess hearing. 19 

Once process has been executed, a person claiming an inter
est in property that is the subject of a forfeiture action must file 
a claim within ten days after execution and must serve an 
answer within twenty days after the claim has been filed.20 

The respective burdens of the claimant and the government 
at a seizure hearing are well-established by statute and case 
law.21 The claimant first must establish standing as an owner of 
the contested property.~ Courts have recognized that bona fide 
trustees clearly have standing to assert claims regarding the 
property in dispute.'' The possession of bare legal title alone, 
without commensurate dominion and control over Ule proper
ty, however, may be insufficient to establ ish standing. " 
Acknowledging that drug traffickers often attempt to disguise 
property interests by placing title in someone else's name, 
courts will look behind record tit.le to determine if a straw man 
has been used to conceal the financial affairs or illegal dealings 
of someone else.25 

After the claimant has established standing, the government 
then must show probable cause for the forfeiture by establish
ing U1e necessary connection between the real property in ques
tion and Ule proscribed activity." Some federal circuits require 
U1e government to prove that the real :llroperty had a "substan
tial connection" to the illegal activity: Although the Eleventh 
Circuit has not expressly adopted any standard regarding the 
degree of connection necessary for forfeiture of real property 
under Section 881 (a)(7),28 it has applied the "substantial con
nection" test to the forfeiture of proceeds under 
Section 881 (a)(6)." 

The Eleventh Circuit also has noted that any conflict among 
the circuits regarding the required degree of connection 
between the illegal activity and the real property in question 
may be "semantic rather than practical."'• Courts agree that the 
property must be used to facilitate a crime, but need not be 
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integral, essential, or indispensable to the criminal transac
tion." The use of property for general discussions about unspec
ified drug transactions should not be deemed to have facilitated 
illegal actl11ity.:n On the other hand, the presence or intended 
presence of dn,gs on lhc property is nol a prerequisite lo forfei
ture under Section 88J(a)(7)." rurthermore. the government 
need not show any relationship between the subject property 
and any particular drug transaction as long as the requisite con
nection exists generally."' Forfeitures may be prtdicated on the 
occurrence of a single drug transaction on 
the subject properly;» however, at least 

Even if an owner has actual knowledge of the illegal activity 
connected to the property, forfeiture can be defeated by proving 
the absence of the owner's CC)nsent lo such activity." In the 
Eleventh Circuit. an owner can establish U1e requisite non-con
sent by proving that it took nil reasonable steps to prevent the 
Illegal use or the property." Courts in this circuit have recog
nized that this "reasonable efforts· standard can be satisfied by 
contacting and cooperating with law enforcement authorities. 
especially when a claimant is unable to halt the illegal activity 

• St on ,ts own. 

one Supreme Court Justice has suggested 
that the United Stales Constitution would 
not permit the forfeiture of a building in 
which an isolated drug sale took place." 

To establish the necessary connection. 
the 11()\oemment must show that ii had a 
•reasonable ground for belief of guilt. sup
ported b)• less than prima facie proof, but 
more than reasonable suspicion ."" In 
order lo make its case. the government 
need not secure any criminal conviction."" 
In fact. a claimant's failure lo respond lo 
requests for admissions regarding use of 
the subject property for ,llegal drug traf
ncking may ser.oe as "admissions on file" 
sufficient to sw.porl a summary judgment 
(or forfeiture. The government also may 

Congress expanded the 
range of property 

subject to forfeiture 
to include first the 

Recent Constitutional Limitations on Civil 
Forfeiture 

The sweeping scope or forfeitures autho
rized under§ 881 (a)(7) has been limited by 
a recent Supreme Court decision uphold
ing a constitutional challenge 10 this 
statute. In Austin v. United States, the 
Court, after reviewing the hlslorical de,oel
opmcnls or forfeiture laws, determined 
that forfeiture under Section 881(a)(7) is 
punishment and, as such. is subject to the 
limitations of the excessive fines clause 
contained in the Eighth Amendment."The 
Court declined. however, 10 establish any 
lest lo determine whether a particular for
feiture is constitutionally excessive.56 In 

proceeds of illegal 
drug transactions and 
later all real property 
used in connection 
with a violation of 
federal drug laws. 

present circumstanLial evidence and olh· 
erwise inadmissible hearsay evidence.'° Evidence that would 
supj)Ort an alternative hypothesis still is probative or the issue or 
probable cause." 

Aller the government has established probable cause under 
the rather lenient standard discussed above, the claimant then 
has to prove, bi a preponderance of the evidence. a defense to 
the forfeiture. 1 Unlike ll1e issues of standing and probable 
cause, which are matters of law, the question of whether a 
claimant establishes a sufficient defense is a matter or fact. to be 
decided by the fact finder. 

0 
If a claimant has requested a jury 

trial, the jury may hear inadmissible hearsay evidence during 
lhe probable cause portion of the hearing. Corrective instruc
tions by a court may not be sufficient to remedy the prejudicial 
effects or this inadmissible evidence." For lhis reason, a jury 
lrinl may need lo be bifurcated In order to avoid reversible 
error." 

In order to establish a defense lo forfeiture. a claimant obvi
ously may attempt lo show that the property was not used in a 
drug transaction. Section 881(a)(7). however, expressly provides 
another {and more viable) defense lo an owner who neither 
kn!:\\! of nor consented lo the illegal activity on the property -
the "innocent owner" defense." In order to prevail on this 
defense and thereby avoid forfeiture, the owner must establish 
either ignorance of" or non-consent to the proscribed activity". 
In order lo establish ignorance. an owner need prove only the 
absence of actual knowledge, not the absence of construdive 
knowledge." The Eli:'oenth Circuit has recognized that nothing 
in the legislative history elf Section 881(a){7) requires a standard 

~I 
or "should have known." An owner, however, should not rely on 
its willful ignorance; if it has knowledge of facts lhal imply illegal 
activity. a Court may well e,q>ect it to investigate the situalion.51 

TIIEALABAMA LAWYER 

remanding the case to the Eighth Circuit 
Court of Appeals. the Supreme Court 

noted that the connection bel"-~en the property nnd the offense 
might be rela-ant in determining an in rem forfeiture's e.xces
si\.oeness. but specifically staled that its decision should not limit 
the appellate court from considering other factors in making 
this determination.s• 

In a concurrence challenging the Court's historical review or 
forfeiture laws. Justice Scalia argued that the excessiveness 
inquiry for statutory in rem forfeitures is different from the 
usual excessiveness inquiry for monetary fines and in perwnam 
forfeitures. Rather than focusing on the value of the property in 
relation to the offense. Justice Scalia suggested that the relevant 
inquiry should consider the relationship or the property to the 
offense: Can the forfeited pro11erty properly be regarded as an 
Instrumentality of the offense? Is the relationship between U1e 
property and the offense close enough to render the property, 
under traditional standards, ·guilty" or the offense and thereby 
forfeitablt?lS 

The Ell:'oenth Circuit has not articulated a test or set of factors 
lo use in determining whether a forfeiture is excessive under the 
Eighth AmendmenL This circuit. however, has suggested that 
some proportionality inquiry is appropriate for an excessive fines 
clause analysis ... The District Court for the Middle District of 
Alabama, drawing on Scalia's concurrence in Austin and the 
Eleventh Circuit's comments regarding proportionality. has 
de,,.elaped a two-step balancing test to determine whether a for
feiture of real property under Section 881(a)l7) violates the 
excessi,oe fines clause.• Under this lest, the gove.mmenl has the 
Initial burden of establishing a "substantia l" connect ion 
between the defendant property and the drug trafficking by 
showing a pattern of Illegal activities occurring al the defendant 
real property. If the government establishes this substantial 
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connection. a presumption in favor of forfeiture arises and the 
burden shirts to the claimant to prove that the forreiture is a 
"grossly disproportionate" punishment given the nature of the 
offense committed, A Court then would balance the value or the 
defendant property against the nature of the drug trafficking. 

Other federal district courts also have formulated standards 
by which to review an excessive fines clause derense.61 Some 
courts have adopted a proportionality analysis, while others 
have applied an instrumentality test: still other courts have used 
mulli-factored tests that incorporate both the proportionality 
and instrumentality inquiries." In any excessive fines analysis, 
however, the owner's culpability should not be a factor. If the 
excessive fines issue is reached. a determination already will 
have been made that the claimant is nol able to take advantage 
of the innocent owner defense and is. in some sense, culpable 
- if only by reason of its negligent failure to prevent the illegal 
activity on the property. The Eighth Amendment's prohibition 
against excessive fines thereby presents an opportunity for a 
claimant who cannot establish an innocent owner defense to 
defoal an in rem forfeiture. 
Trustees 3nd Civil Forfeiture under Section 881 (a) (7) 

A trustee who believes trust property to be threatened by for
feiture must satisfy not only the obligations imposed on prop
erty owners by courts under Section 881. but also its fiduciary 
duties, and then must address any conflict between these two 
sets of obligations. If this conflict is too great and the potential 
liability too high, a trustee may consider resignation. consis
tent with the terms of the underlying trust instrument. Howev
er, ir a trustee has made a determination that it will not or 
cannot resign. the trustee must act in accordance with its legal 
duties. 

Case law indicates that an owner with kno1vledge of Illegal 
activity on the property should contact and cooperate with law 
enforcement authorities. Courts have applied this standard to 
require a wife to tum in her husband or attempt to remove her
self from the illegal activity."' Must a trustee. therefore, contact 
law enforcement authorities about an occupant's illegal activi, 
ties on the trust property, even if the occupant is a beneficiary 
of the trust? Such an obligation would seem to conflict with the 
trustee's fiduciary duty of loyalty to the beneficiary ... An even 
greater conflict arises when the underlying trust instrument 
specifically directs the trustee to retain the subject property for 
the use of the occupant/beneficiary and to provide generally for 
his or her welfare. 

Balanced against the trustee's duty or loyalty to a beneficiary 
is its duty to protect the trust estate." The purpose of a trust is 
uto provide a fund for the maintenance of the beneficiary while 
al the same time protecting the beneficiary from his or her own 
improvidence or incapacity."66 ,, trustee cannot allow a benefi
ciary's actions to endanger or destroy the very fund created for 
his or her welfare. Jr the trust property is to be used by other 
beneficiaries, either simultaneously or successively, a trustee 
also must protect the interests of these beneficiaries. A trustee 
has an overriding fiduciary duty to preserve trust property and. 
therefore, in the context of a Section 881 forfeiture action, must 
do whatever is reasonably necessary to preserve trust property," 
consistent with ils general fiduciary duties. 

A trustee certainly must exercise due diligence in maintain
ing and conserving the property. Although the Eleventh Circuit 
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has indicated that an owner will not be penalized under Section 
88J(al(7) on the basis of activities that it should have known 
were occurring on the property,68 Alabama law may require a 
higher standard of fiduciaries. Mowever, if Alabama law does in 
fact impose a higher standard on fiduciaries, this higher stan
dard of duty should not operate to raise the standard imposed 
on owners under Section 881(a)(7) as it applies to trustees. A 
trustee's failure lo satisfy its fiduciary duties leaves it vulnerable 
to claims by bene11ciaries. but should not affect the trustee's 
obligations under Section 881. 

A trustee who suspects possible illegal activities on trust 
property thus is placed in a difficult situation. Decisions under 
Section 88l(a)(7) do not seem to impose on the trustee, as 
owner, an affirmative obligation to discover such activities. On 
the other hand, do a trustee's fiduciary obligations require it to 
undertake such an investigation? This investigation could con
firm the suspected wrongdoing, providing the trustee with actu
al knowledge of the illegal activity and thereby requiring the 
trustee under Section 881 (a)(7) to take affirmative action to 
prevent (urther violations. 

If a trustee becomes aware that illegal activities are occurring 
on trust property which may subject the property to for(eiture, 
the trustee must take all reasonable steps to prevent further 
illegal use of the property in order to establish its non-consent 
to such use. and thereby perfect the innocent owner defense to 
forfeiture. The trustee first may attempt to stop the illegal activ
ity on its own by notifying the occupant that any such activity 
on the trust property cannot continue. A trustee should note. 
however, that its correspondence with the occupant, as well as 
any documents or memos the trustee may produce that relate 
to suspected drug-related activities, probably is discoverable. To 
the extent such material evidences the trustee's knowledge or 
illegal activity on the property, it may bene11t the. government's 
case. On the other hand, materials U1at reveal the trustee's 
attempts to prevent illegal activities may help establish the non
consent necessary to prevail on the innocent owner defense. 

If the trustee is unable to stop the illegal activity on its own, it 
must take additional steps. Assuming the occupant is not a ben
eficiary, the trustee may evict the tenant or, if eviction is not 
possible, contact and cooperate with law enforcement authori
ties. If the occupant is a beneficiary, however, the question of 
what additional steps the trustee is required to take in order to 
prevent illegal activity on the property is by no means clear. 
Should the trustee attempt to sell the property? Its ability to sell 
trust property may be limited by the underlying trust instru
ment. If the instrument does not con(er the power of sale on the 
trustee or specifically require the trustee to retain the subject 
property, a sale may be dirficull. if not impossible. Any proposed 
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sale might be challenged by the occupant/beneficiary or other 
beneficiaries. 

Given the connicling obligations present in this situation, 
should the trustee seek instructions from the court? In seeking 
instructions from the court, the trustee inadvertently may bring 
illegal activities on the trust property to the attention of law 
enforcement authorities, who then may institute a forfeiture 
action or bring criminal charges against the occupant/beneficia
ry. The beneficiary, on the other hand, may claim that the 
trustee has committed libel or slander against him or her in its 
allegations regarding illegal activity. For this reason, a trustee 
seeking instructions from the court or attempting to sell the 
property carefully should consider whether sufficient evidence 
exists regarding the suspected drug activity to justify the pro
posed action or to meet any claims the beneficiary might assert 
against the trustee. 

If the trustee is unable otherwise to stop the illegal activity, 
should the trus tee be required to contact law enforcement 
authorities about illegal activity on the trust property, possibly 
implicating the beneficiary? The reasonableness and necessity of 
any of these above-discussed actions ultimately is a question of 
fact to be decided by the factfinder. 

Once trust property is arrested in a forfeiture action, the 
trustee should respond promptly by filing the required claim 
and answer to the complaint The trustee also should contest 
the forfeiture and participate actively in all stages or the pro
ceedings in order to preserve and protect its rights. A trustee's 
failure to effectively defend against a forfeiture action may leave 
it vulnerable to claims by the beneficiaries that the trustee 
breached its fiduciary duty to protect the trust property. The 
trustee should scrutinize closely the allegations contained in 
the complaint, as well as the purported connection between the 
trust property and the illegal activity. If the trustee had no actu
al knowledge of the illegal activity connected to the property or, 
even if it had knowledge, did not consent to such activity, the 
trustee should assert the innocent owner defense. ff, however, 
the trustee is unable successfully to assert the innocent owner 
defense, the trustee still may challenge the forfeiture as an 
excessive fine prohibited by the Eighth Amendment 

Summary 
In summary, a trustee confronting the possible forfeiture of 

trust pro·perty under Section 88l(a)(7) must be mindful of both 
its general fiduciary duties and the judicially imposed require
ments an owner must satisfy in order to avoid forfeiture, as well 
as any potential conflict between these sets of obligations. A 
trustee must take all reasonable steps to protect and preserve 
the trust property. The scope of such action, however, is by no 
means clear. Ultimately, the sufficiency of any steps taken by a 
trustee to protect trust property is a question of fact that should 
be determined on the basis of the totality of the circumstances, 
taking into consideration any conflicts between the trustee's 
duty to protect the property and any duty of loyalty owed to an 
occupant/beneficiary. • 

Endnotes 
1 This anicle will not address crvnlnal forfeiture (e.g .. under 18 U.S.C. §§ 

981, 1955, or 1963 or 21 U.S.C § 853) or forfeiture under the state 
statute, Ala. Code§ 20-2·93. 
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2. P.L. 91 · 513, nue II, Pan E. § 511. 84 Stal. 1276, codif,ed al 21 U.S.C. 
§881. 

3. For a discussion ol the legislative history of lhis Act. see Note, "Caught 
in the Crossfiie": Protecring the Innocent Owner of Real Ptope,ty from 
Civ~ Forfeiture under 21 U.S.C. § 881(a){7), 65 SI. J. L Rev. 521. 525 
(1991) (authored by Alice Marie O'Brien). 

4. These civil lorleiture statU1es were based on the fiction that the proper
ty Involved In a crime Is Itself the offender and t!\at the offense is 
attached primarily to that property. Calero-Toledo v. Pearson Yacht 
Leasing Co .. 416 U.S. 663,683 (1974). Proceedings under these for. 
feiture statutes. therefore, are In rem actions against the seized prop· 
eny, rather than in persooam actions agalnS1 the p,openy owners, and 
stand independent of, and wholly unaJlec1ed by, any crimlnal pro
ceedings In personam. Id. The case taw interpreting these statutes is 
by no means consistent; however. the property owner's innocence 
generally Is not a defense to forfecture. See Austin v United States. 
125 L Ed.2d 488, 500-03(1993). 

5. 21 U.S.C. §881(a)(6). enacted November 10. 1978. 
6. 21 U.S.C. §881(a)(7). enacted Octobe< 12, 1984. 
7. Real properly may be forteitad not only because it was used in CM

neclion with lnegaJ drug transactions but atso because is represents 
the ptoceeds ol Sllch transactions. This article will address only forlei, 
tures arlsJng on the basis of illegal activities conducted on or in con
necllon with the subjec1 prope,ty. 

8. The rights of lienholders In forleiture actions have been addressed in 
several dacisions. See U.S. v. Federal Na/Jona/ Mortgage Association, 
946 F 2d 264 (4th Cir 1991); In re Newpor1 Savings & Loan Associa, 
tion, 928 F.2d 472 (1st Cir. 1991 ), U.S. v. Six Parc,,Js o/ Real Property, 
920 F.2d 798 (11th Cir 1991); In re Mermor, 819 F.2d 446 (4th Cir. 
1987). This subject also has been addressed In several anlcles. See 
Note, The Drug War and Real estate Forfeiture Under 21 u.S.C. § 881: 
The "Innocent· Lienl>o/der's Rights. 21 Tex. Tech L Rev. 2127 (1990) 
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(euthOred by &ad A Chapman ano Kenneth YI Pearson). $m.tn. 
Mor/gage Lenders Beware Th8 11>11111 to Real EststG F•na11emg 
Caused tJy FlawOd P/OleCt,O,, '°' Mort~ Lende!S,,, Federal Forfei
ture Actions /nvolv,ng Real Property, 2S Real Prop., PrOb 6 Trus1 J 
'181 (1990), Case Commen1. In Re Metmor Financial, tnc 11)0 Beuei 
A{)proach to Pos1.Se,1uro lntBrest Undar the Ccmprehel>siv,, Drug 
Abuse Prevefl/,o,, and Con/to/ Act. 66 Notte Dame L AIW 853 ( 1990) 
(authored by~ M Neror,t,a) 

9 E\/911 prope,1y c:o-,,e,od by a=• hefflH!eeo ·~"" IS IIUl)Jeel to 
tortoru,ra U S • Lal 5, Fo:< Grove, ~ C<u,ty, Flondll 23 f 3d 
359(11tn0r 1994), con.derued115S Ct 722(1995) 

10 21 u SC. § 88 l(aX7) The violations ol T1Uo 21 (Food and Orugs) oov
orod by Sec1lon 881 rela1e generally IO the illegal manulac1uro, pro
cessing or sale ol cO<lllolted substances 

II Sec:10> 88 l(d) 111181 tna! 

·11"8 ~ Ol law re!al.r>g to Iha ......,.e unmar, ena JUCIICla' 
forll!IIUfe, and -ai,on ol l)<oper1y tcr violation ol Ille cuswms 
taws shall apply to so1zures and to<to~ures Incurred. or allogod 10 
have boon Incurred. unoer any of the pro111sions of this bUo, ,nsotar as 
oppl.cable and no1 lncons1s1ent with lhe l)f'OVlSions hereof • 

21 USC. §881(d) 

The customs laws do contain rues gove,rw,g summa,y or ~ 
1NII forlooura-. 19 us.c §§ 1609. t612. 1615. tu do nee sia:e 
'1)8C'fically -1 procedures shall go.e,n ,uo,c,a1 forle,111te acLOns 
These rules merely llate thal jUOJC43l forle1>.rre p~ngs &nall pro
<:eed ·111 the manner prescribed by law 19 U S.C § 1608 See 19 
U.S C § 1610 By dolautt, judic1al lorlo11ures Ulefelore ere governed by 
lh• Supplementol Rules U.S v $38,00000 In U.S Currancy. 818 
f 2d 1538. 1555(11111 Cir. 1987) Ne111Wl1 the Supplemental Rules no< 
1he customs ta,.,. were designed 10 govern SeclKltl 881 lorfe,ture 
actrDoS and , 11>e1elore are ""' eas,ly applied IO such procoed,ngs 
The ~ _, lhese !WO se-.s ol 11& may croala ldo
prcblems. Ttws situauon hOS c-. doell,oa by one CCIUlt as a "proce, 
dural morass· Id a1 1540 

12.21 U.S.C. § 88 l(b) This sact,on provides lhat: 

Ml property subjact 10 cMl lorleituro to U>e United StateS "'10er this 
uto may be sefzed by the Allorney Oeneral upon orocess ISSl.>Gd pur
suant 10 1l>e Supp,emer,!al Rules for Cerla,n Admirally end Mar.ume 
ClafflS by any d<IIJICI ccurt ol 1he Unied Slatos havv'll jUt'SOICllCll'I 

- tile P'Ol*tY 
13 Foa A C,v P Supp R C(2) 

14,Fed R Civ P Supp A E(2), In adct11lor1 lO the seizure p,ocodureou1, 
lined In the Supplemental Rules, Sect1or1 881(b) provldll$ twO 01her 
melhods by which personal properly may be sea.ed lor larletturo 
under admi"'5lra1Mt proceedTigS flr11, $11<l1J(8 may be <Melo w,:ncut 
ere process ~t>bed by 1he Suople,r• ,tal FUes n b.r apec,lie 511-

uallOllS. l1CluOing - 1he Allcwney Ge,,eral has l)Cooable - to 
befoeve that the prope,ty is subje(:l 10 CMI lorleitu'o ....ier T•ie 21 cl 
the Un>ted Statos Cocto Tho govornmeni also may requast lhe 
Issuance ol a warrant authorizing selzuro ol properly subJttel to forlet
ture In lhe same mamor as provided for a seasch warran1 undo, the 
federal Rules ot C11m1nal Ptoceduro See also Fed A Cr,m P • 1 
Neither cl ll>e$0 Ml.II.rte procecues , hOweveJ ...:,uld bnng !he -.,btect 
prcpet!y "":hon 11111 il,f15dCUorl cl • ccurt 

15 US.v JamaDalwe/GoodReall'loplltly 114S.Ct 492(1993) 

18 h:t 
17,/d, 114 S C1 al 505 Tl]o Courl dla110gu.Shed ilS dec1$1on In Calero, 

TOiedo v Pearson Yachr Leasing Co. 416 Us . 663 (1974), which held 
lhal lhe govonvnen1 could seize a yachl su,,ect to civY tor!e11ure wbh
ou1 a/!ordclg prior nailce or heamg The CCOJtl lound 1"31 lhe nalllre al 
the p<ope<l)I rn 1l1a! case - a yacl1l -- end "'lhe ease w,ct, wl1ich an 
owner could lrus1rete Ille govt<rvnenl s <11erests ., U>e lorle,iai,,,, 
f)ltl!)eC1Y created a spec,aJ need lot very prompt OOlion' 11181 JUSbried 
1he pos1l)(lf10m0(\t OI naiice and '1earillQ unt~ ahe< 1he solwre • The 
Coun empha112ed 1hat constillJl,cnal due process ,equlrcs poor notice 
and a hearing and 1ha1 exceptions 10 lhls general rule would be 
applied only In •e,i11aordlna,y sltual10flS wtlere some valid gove,nmen
lal Ullefesl 1s at slake that JUSlJfies po&ll)Ontng the lleartng un111 aher 
the (se,a,re) • The Coon kuld no ~ ol such @"'9"'11 c .. a.wn
stances in lhts ease IO juSli!y 1he ex parte seizure ol reel p,openy 
Good. 115SCto1488,99 500-01,SOS 

18 114 s. Ct. 81 506 
19 The specific procedure lllal Ille gove,nmenl follows 1n order 10 ob1aJn 
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"' arresi wattan1 tcr PfO!M1<1Y subject 10 lorlO>IUle may vary &om d<S
UICl to "'5lnCl Fae"""'~ · r, Ille M<lolo Cltstrct OI Alabama. lhe U S 
Auorney·s office has o policy ol see«lnQ warranis only Iran a judicial 
ollloor, not from tho court Clerk. as alle>wtd under 1he Supplomon1a1 
Rules This aolcle doos no1 auemp1 10 describe these various local 
procodures 

20 Fod R CN P Supp R C(6) Ths rule allows the court 10 grllnl Iha 
daaffllnl add,l.aonal btNt 'A.'hin wiic:h IO fi•e a Cffl.m 

21 u S v Ono PalCfll ol Roal Esta:e a1 1012 Getmantown Road. Pam 
Beacl>Coun/y. Fb'lda.963f 2d1496 , 1500{11thCir 1992) 

22 Id S1andlng ,s a 1tve&hold issue and a cla,man1 musl demOMlrate 
both An,cia Ill S1and,ng and statutory 11nnc1,ng U.S v s:lB.000 00 In 
US Currency. 816F2d 1538, 1S43(111hC~ 1987) lnorde11oprove 
Arucle Ill standing, 1 ci.i,man1 need no1 awn 1he prope11y, a leaser 
p,ooeny Interest. such u a possessory inlere5t. is suffieien1 kl al 
1543-44 LWess c11wma11n mee, lhe tx.rdon cl esl2blishrng Arlde Ill 
IU1fWk>g fede<al CXM1S IICk "'"5d1C1oon 10 ocnsider ire. c1.vnS Id a1 
1543 In con1raS110 ,ne Anlcie Ill S1ano,ng requ1remen1s. a cla,mam 
hu a duly 10 es1abllsh 51a1u1ory stand,ng only when, and as, lhe 
lllllule 11self p<ovldo,; Id 01 1544 

23 US v One Parcel ol Ptoperry Localed at Route 27. Box 411 /Patter
.or, Road). Mont~ Alabama, 845 F Supp 820. 824 (MO Na 
NC 1993) (Truslee - ll/lnd.<>g 10 cl\ailOnge ""1elrure) &ii - US 
v Cernm Real Propony. 72• F Supp 908 (SD Fla 1969) (Cou,1 
- IT'OOQn ol ,-&ry IIUS1ee IO r,ton,ene and fie a ,:"'1,f,ed 
clam in to<fclruro aeborl) The Supreme eou,, 11sO llas recognu:ad tha1 
an owner need nol be o bona fide purchasor lor valuo, oven 811 lndl· 
\/ldual who acquired 1ho con1os1ed prope11y as a g,11 may nse n 
518/ldlOQ as an owne, US v A Parcel al Land. Bvlldings, AppN,,f""1S. 
and /mptoYemllnts Known as 92 Buena \.lsu, Allenoo. ~ - NJ, 
113SCt 1126(1993) 

2• US v Real /'tt¥)et1y II SID) />atnetJa °"""· 928 F 2d 373, 375 ( 111h 
C,, 1991) 

25 US v A Sing/a Famrly Residence and Roal Prapetry l.ocatOd or 900 
RIO V/SIB Bou/9vsrd, •I Lavderdale. 803 F 2d 625. 630 ( I HM Cir 
1986) See also, US v ConBln Real Propor,y, 72• F Supp 908 (S 0 
Fla 1989) (Tes1ame,,1ary 1tust !ailed to Insulate subiect proptt<ly lrom 
torlenure) 

26 ror2~Rt»0.963F2<1a11500 
27 US v Patee/ of Lend ,nd Ao fevlee 11128 Em<wy Streel. 914 f 2d I, 

3-4(1stC.r 1990), US v OnoParcelo/RoatEstateLocatedat7715 
Betsy Bruce Lane. 906 F 2d 110, 112-13 (41h C• 1990), us v Schrf
/orll. 895 F.2d 987, 989 (41h Cir 1990), US. v Ssmoro, 866 F 2d 1538. 
1542 (4th Cir 1989), us v Premises l<nt)Ml B$ 3639-2nd Street NE, 
869 F 2d 1093. 109&-97 (6th C• 1989), c110d 1n US v Approximately 
50 Acrtls of Real Properly Localed a, 42Jf,O H,ghlray 441 Notl/1 Fon 
0tum Ok- C<uity. Rotida 920 F 2d 900. 902 ( I Ith Crt 
1991) Al lea5I one c•curl has reJflCled ft IUl:Jsu,nlial corYl8C1JOII 1911 
and 11111tead requ,rat !ho govemment 10 111>Dw O<lly Iha\ the re.I ptOp<>r• 
1y htld ·more than an lnc,ctental or fonu11ou1 oonnecoon· 10 1ha como 
US v One Patcal ol Real &tste Commofl/y Knowrr as 916 Douglas 
Avenue. 90G F 2d 490. 493-94 (7th Cir 1990), cned in Qk(J(J(;/!Ol)ee 
Co.,nfy. 920 F 2d 81 902 The "substantial comee11on· leSI kS based on 
lhl leQ<Stalive hlS1ory cl SeciJOrl aa11aX6l. nc1 t,nguage ~., 
SeciJOrl 881(aX7l S.. ~Coc,lty 920F 2<1a! 90'2. 

28 US v Real Prr,pe,ty and Ros oo,ce al :xJ97 SI'/ II Ith All9 . M,¥nl, 
Aor/da, 921 F 2d 1551 1556 (11th C·r 1991), 0/csecJJobae County 
920 f 2d 81902. 

29 Tho OIStnct Ca<itlS In 1ne Elevanlh C11cul1 olso have applied this ""'b· 
atonuat connection" 10110 real property lorfened under Secuon 
881(al(n kt 

30 Id 
31 Id 
32 Id 
33 Id 
34 le/, See also u.S v Fovr Parcels ol Rosi Propefly In Grotn and 

Tusca/oosaCoonl~. AAltiama.941 F2d 1428(11thClr 1991) 

35 3(Jil7 SW 1/llhA>'I) 921 F2d 1551 (Coutl upheld lorfe,wre based 
an a sng'e drug sate 1l>al oca,red m -.at dtNewaYl 

36 Austn v US . 125 L Ed 2d 488, 509 (Sca111's cona.mn:e rndcntat 
ho believes forfo11Uto o! building ,n ,.;,,en !$Dialed drug 11an10c1,on 
takes place could vlalote Etghlh Amondmenl's prohrbiUOll oga1ns1 
oxcess,ve fones). 5"" ltlfrs lext accompanv,ng 0010 57 
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37. 1012Ge1mantown Road, 963 F.2d 1496, 1501 (11th Cir 1992) See 
also U.S. v. d Parcels of Real Property in Greene ani::t Tuscaloosa 
Counties in 1he State of Alabama, 941 F.2d 1428. 1440 (11th Cir. 
1991) The Eleven1h Circuit recognizes this as 1he same standard 
used to determine the legaf!ty of arrests, searches, and seizures in 
cnmina11aw 

38. U.S. v. One Parcel Properry Located at 427 and 429 Hall St1ee1. 853 F. 
Sopp. 1389 (MD. Ala May 19, 1994). 

39 . U.S. v 2204 Ba1bara Lane, 960 F 2d 126 ( 1 llh Cir 1992). 
•O. Id. See a/so U.S. v. Four Mill/on Two Hund1ed Fifty Thousand, 762 

F.2d. 895, 904 (11th Cir. 85) (clrcumstan1ial evidence can support 
finding of probable cause) 

41./d. 
42. Germanrown Road. 963 F.2d.at 150 t 
43.ld. 
44, Germantown Road, 963 F.2d al 1503 
45 , /d. 

46.Secllon 88l(a)(7) provides 1ha1 ·no properly shall be forfeited under 
this paragraph, ro the extend of an interest of an OY1ner, by reason of 
any act or omission es1ablished by that owner to have been commit· 
ted or omitted without knowfedge or consent of lhat owner.· 

47 , U. S. v. One Single Family Residence Located a, 6960 Miraflores 
Avenve, 995 F 2d 1558 (11th Cir. 1993) 

48. Gem,antown Road. 963 F.2d at 1503-06. 
49.Miraflores. 995 F.2d al 1561: See also U.S. v One Pa1cel of Property 

Located at Rt. 1, Box 137, Randolph, Chrlton County, Alabama. 743 F 
Supp. 802 (M.D. Ala. 1990). 

SO. Miraflores. 995 F 2d al 1564 
51.See U. S. v.One Parcel of Real Property Located at 3100 NE 48th 

Stree( Unit No. 618, Fort Lauderdale. Browa1d Counry, Florida, _F 
Supp. _(1994 WL 715618) (S.D. Ra. 1994) for a discussion of lhe 
Eleventh Circuit's decisions regarding the requisite Jack of actual 
knowledge 

52. t012Gem>aniown Road, 963 F.2d al 1505. However, !he "lack al con
senr defense is not available to owners wtio acqulre the subject prop
eny afler 1he occurrence of the illegal act giving rjs1ng 10 f0<fei1ute. If 
such an owner knows or the Illegal activity al the lime he lakes his 
interest, he cannot assert the innocent owner defense to forfeiture of 
lhe property. U. S. v. One Parcel of Real ES1ate Located at 6640 S. W 
487 Streel. Miami, Dale County, F/o,/da, 41 F. 3d 1448 {11th Cir 
1995) 

53 Id. In U.S. v One Single Fan>ily Residence Located at 15603 85th 
Avenue North, Lake Park, Palm Beach County. Florida. 933 F.2d 976 
( l llh Ctr. 1991 ), lhe court held 1ha1 when a claimant 10 a lorlellure 
action under Seciion 881(a)(6) has ac<ual knowledge. al any lime prio, 
lO the initiati"" ol lhe forfei1ure proceeding, lhal his legitimate funds 
are commingled with drug proceeds, the legitlma1e funds are subjecl 
10 fo,feiture. In this case 1he clarnanl and his drug-smuggling bro1her 
had Invested foinlly In a parcel or real es1a1e. The court stated that the 
claimant could avOtd fOJfeiture as an innocent o.vner by proving that. 
alter acquiring knm<Aedge of the itr.cil source of Iha other lunds, he 
had done everything reasonably posslble to withdraw lhe commingled 
funds or to dispose of lhe p,openy, Id. a1 982. 

54. /d. at 1506. The Eleven1h Circuit's insistence on a cJalmanrs contact· 
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1ng and coope1a1.1ng wnh law enforcemen1 authorities is ctearly evi· 
dent in U.S v. Sixry Acres In Etowah County, 930 F.2d 857 (11th Cir. 
1991). In this case. the court found that 1he claimant's generalized 
fear of her' drug,deal1n9 husband (who had murdered his 111st w,fe) 
did not excuse her lailure 10 con1ac1 lhe police abou1 his Illegal activ· 
ilies on her properly The court held thal only a fear of immediate 
harm could justify a defensa ol duress. thereby excusing her failure 
to take action. The wife/claimant. therefore was unable to succeed in 
asserling 1he innocent o,.vner defense. As an alternative to contact· 
ing the pohce, the decision suggests 1he claimant should have 
removed herself from the scene or lhe illegal ac1ivity. Cf. U.S. v. One 
Parcel of Property Located at 1508 North Decatur Srree1. Mont· 
gomery. Alabama (1992 WL 302919 (M.DA!a)) (lorteiture law does 
not require pafent/owner 10 conducl a potice·Slyk! investigation of 
family members over their protests that they are no1 involved in drug
related activity). 

55. 125 L. Ed.2d. 448, 506 ( 1993) 
56. Id. at 506 . 

57 Id 

58. Id. at 488 In hlS coocurrence, Scalia offers the follo,vmg e,ample lo 
demons1ra1e 1he necessary reta1ionship between the properly and 1he 
offense: 

~Scales used to measure out unlawful drugs sales, for example. are 
coofiscable whethet made of pures1 gold or 1he bases! metal. But an 
in rem lortel1ure goes beyond lhe traditional limils that the E19h1h 
Amendment pe<mils if ft applies 10 property lhal cannot properly be 
regarded as an instrumen1ahty ol the olfense - the building, for exam
ple, in which an isolated drug sale happens to occur. Such a confisca
tion would be an excessive fine • Id. 

59. U.S. v. One Single Family Residence Located at 18755 NMh Bay 
Road, Miami, 13 F.3d, 1493 {11th Cir. 1994). This decision was ,en, 
dated in connection with the appeal of an in rem forfei1ure acuon 
under 18 U.S.C. § 1955. The government argued tha1 the subject 
property - lhe residence ol an eighty yeat old invalid and his larmly 
- was sub;ec1 to 1orfelture because, as 1he sl1e of weekly poker 
games, It had been used ,n an Illegal gambling business. Based "" 
these facts, the coun found the fo,teiture of lhe $150,000 home to be a 
disp,oponiona1e pena11y. Id. 

60. U.S. v. One Parcel a1 227 & 229 Hall Street, Mootgomety. 853 F, Supp. 
1389 (M.D. Ala. 1994). 

61. To date. no federaJ circuit court has articulated a specific test. Id, 

62 . Id. See also U. S. v. One Parcel of Real £Slate Located al 13143 S. w. 
151h Lane. Dade County. Miami, Florida, _ F Supp, _ (1994 WL 
735581) (S.D. Ra 1994) (applying both instrumentality and p,opor
tionality inquiries): u. S. v. One Pa1cel of Real Property Located at 461 
Shelby County Road 361, Pelham, Alabama , 857 F.Supp . 935 
(N.D.Ala. 1994) (applying proportionality tes1). 

63. 1012 Gennanto,vn Road. 963 F.2d at 1506. 
64. Rest 2d Trusts§ 170. 
65.Resl.2dTruS1S§ 176 
66. Patterson Road. 845 F Supp at 824, cning 76 Am . Jur. 2d Trusis § 121 

{1992). 
67.td . 
68. Miraftores. 995 F.2d. at 1561. 
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Post• Traumatic 
Stress Disorder 

vs. 
Pseudo Post-Traumatic 

Stress Disorder 
A Critical Distinction for Attorneys 

Post-traumatic stress 

disorder (PTSD) is emerg

ing as a frequently 

encountered and trou

bling diagnostic phe

nomenon in civil litigation, 

criminal cases, and worker's 

compensation claims. This arti

cle reviews literature and pre

sents information concerning 

important distinctions between 

actual PTSD and fabricated 
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By l<arl Kirkland, Ph.D. 

PTSD. This information is 

critically important to 

attorneys involved in 

personal injury suits, 

cases involving crimi-

nal responsibility ques

tions, and work-related 

injuries where PTSD is 

alleged to be the primary 

explanatory variable. Practical 

suggestions are offered to differ

entiate between the two diagnoses. 
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Introduction 
Posl-traum.1lic stress disorder (PTSD) 

is a PSychological disorder that is receiv
ing considerable attention in forensic 
settings since its initial description in 
the nomenclature of psychological diag
nostic manuals and Journals in 1980 fof. 
lowing the end of the Vietnam War. 
Initial use of the term was confined to 
post-combat trauma responses. Use of 
the diagnosis quickly spread to appro
priately encompass a host of other typ;?s 
of responses to trauma including natu· 
ral disasters. criminal victimization. 
family violence. work-related trauma, 
and other events "outside the range of 
usual human experience that would be 
marked!>• distressing to almost anyone. 
e.g., serious threat to one's life or physi
cal integrity. serious threat or harm lo 
one's children, spouse. or other close 
relatives, sudden destruction of one's 
home or community, or seeing another 
person who has recently been or is 
being seriously injured or killed as the 
result of an accident or physical vio
lence."' As with any relatively ne-.~ diag. 
nostic entity, the potential for abuse or 
Inappropriate use of the term also 
emerges. This paper's purpose is to edu
cate attorneys to prevent such misuse in 
the legal arena. 

PTSD 
PTSD is a unique diagnosis in that 

use of the term requires determination 
of an external gate-keeping condition: 
exposure to an event through "direct 
encounter or ,,itness lhal involves actu
al or threatened death or serious injury 
combined with a response involving 
intense fear. helplessness, or horror."t 
The syndrome then involves a triad of 
responses involving episodic unwanted 
recollections of the trauma, emotional 
anesthesia or numbing of feelings, com
bined with heightened autonomic ner
vous system arousal resulting in 
hypervigilance and easy irritability 
sometimes t\>Olving into rage. 

Re-experience of the trauma involves 
intrusive unwanted visual images of the 
actual event. This feature may also take 
the form of recurrent dreams or night
mares. Specific environmental stimuli 
such as the breaking of window glass 
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that occurred during a rape or robbery. 
or conditioned seasonal-light variation 
reminiscent of the evenL or a time-of
the,year-anmversary type phenomenon 
may !rigger re-experience of the evenL 
Actual Oashbacks may be an included 
feature. 

Emotional anesthesia involves a lack 
of contact or awareness of emotional 
factors or feelings as a defensive mea· 
sure lo protect the individual from 
emotional pain. Emotional numbing 
usually includes pervasive use of denial. 
withdrawal from others, and patterns of 
isolation. Such withdrawal and alien
ation results in major impairments in 
interpersonal relationships causing 
marital problems, parenting difficulties, 
sexual dysfunction, and academic or 
vocational maladjustment.. 

Heightened autonomic arousal 
describes the fight or Oight response 
which involves Intense physiological 
responses in the absence of a current 
external danger. These responses 
include heart palpitations, shortness of 
breath, chest pain, exaggerated startle 
response, difficulty concentrating, and 
vague somatic complaints. Additional 
related psychological responses include 
event-related guilt, survivor guilt. 
behavioral avoidance of event-related 
stimuli. memory impairment, sleep dis
turbance, increased worry. and a fore
shortened sense of one's own future. 

PTSD is a definable, treatable disor
der that ls readily assessed through 
clinical Interview, medical history. and 
psychological testing. The Minnesota 
Multiphasic Persona llty Inventory 
(MMi>t) and the Minnesota Multiphasic 
Personality l nventory 2 (MM Pi 2) both 
have PTSD scales that are useful in the 
assessment of PTSD and pseudo PTSD.l 
Physiological monitoring with biofeed
back and polygraph equipment has also 
been used in the assessment of PTSo.• 
Valid and accurate assessment of PTSD 
can be accomplished with careful 
ra•iew of records, comprehensive clini
cal intervi~. psychological testing. and 
measurement of imagery, cognitive. 
and physiological responses. 

Pseudo PTSD 
Pseudo or fabricated PTSD has been 

described in the literature by at least 
two restarchers.s . 1 Paul Lees-Haley 
notes that the typical development of 
pseudo PTSD follows a certain course 
involving an external trauma. A critical 
difference between PTSD and pseudo 
PTSD is that in the latter the external 
event is often not outside the range of 
normal human experience or is no/ an 
event involving llCtual or threatened 
death.' In fact, the external event in a 
civil case alleging psychological injury 
may be a motor vehicle accident or 
work accident that does not meet the 
gate-keeper requirement of severity as 
outlined above. In criminal cases, there 
may be an alleged qualified event that 
occumd in the past. but bears no cur
rent, causal relationship to the instant 
offense In question. thereby excluding 
actual PTSD as a valid forensic claim. 

Case example 
A 57,year-old married while female 

was involved in a relatively mino r 
motor vehicle accident. There were no 
physical injuries to any party other than 
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muscle sorenus. However, the patient 
alleged development of PTSD symptoms 
in the wttks thal ensued. Her symptom 
picture worst'ned over time, partirularly 
after relllining an attorney and filing a 
lawsuit. Her symptom picture in"olved 
some actual but rather exaggerated fea
tures of l'TSO. 

The patient visited her family physi
cian and was treated with antianxiety 
and antidepressant medication. Careful 
review of the patient's history revealed 
multiple past stressors (a prior criminal 
victimization, death of one of her chil
dren. two previous psychiatric hospillll
izalions. and multiple maritaVfamily 
problems). Vet, the patient blamed her 
entire symptom picture on the last 
traumatic ewnt (the accident), thereby 
figuratively "shooting the musenger." 
The patient's symptom picture "'as 
directly negatively affected by learning 
aboul PTSD from print media and her 
attorney. She also became more "ill" 
with development of litigation features 
and other secondary gain variables. The 
causal development of her entire life
long symptom picture was facilitated by 
a time line event diagram. 

Alternative explanations 
False atlribullon of blame is a varia

tion on actual malingering. Rather than 
purposeful overt uaggeration, the 
patient appears lo uncon~iously accept 
the tenets of the legal case and thereby 
minimizes all other potential causes of 
the symptom picture. Thls can develop 
into a situation that creates an actual 
disservice to the patient from a thera
peutic point of view in that acceptance 
of an Inaccurate eilology of the problem 
is fostered, regardless of the outcome of 
the lawsuit 

Overt malingering should also be 
ruled out a.s the operative "cause" of the 
patient's sympt.om picture. In the case of 
malingering, greed, dishonesty. and anti
social !KTSOnality disorder features are 
nominated a.s possible causal factors in 
pseudo PTSD. Use of record review, clin
ical interview, interviews with third par
ties lo confirm palienl self-reports. and 
the MMPI are essential tools in this 
regard. 

l{eanc, Malloy, and l'airbank devel
oped a 49-itcrn PTSO scale ulllizing 
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existing items in the MMPl.1 Their fmd
ings have lead to the eslllblishment or 
typical PTSD profiles on the MMPI as a 
whole as well as on this special PTSD 
scale. In a subsequent study, they com
pared Vietnam veterans with PTSD, 
well-adjusted Vietnam veterans without 

"PTSD is a legitimate, 

potentially disabling. 

but treatable psycho

logical disorder that is 

showing up with 

increasing frequency 

in the courtroom." 

PTSD, and mental health professionals 
Familiar with PTSD in terms of their 
responses to the mo ~le.• The latter 
two groups were profusionally evaluat
ed lo ensure normal functioning and 
then instructed lo respond to the MMPI 
items os if lhey were attempting lo fab. 
ricatc l'TSO symptoms for purposes of 
compensation. 

Results revealed that actua l PTSD 
patients could be successfully discrimi
nated from pseudo PTSD profiles on the 
basis or psychometric assessment with 
the MMPI. Specifically, both of the 
above pseudo PTSD groups produced 
elevations on scale F and the PTSD 
scale of the MNPI that \\'ere significant
ly higher than those of the group with 
the real disorder. These results have 
important implications for objective dif
f erenliation of PTSD from pseudo 
PTSO, particularly when assessment of 
the individual in a civil or criminal 
forens ic context is augmented by a 
comprehensive history. clinical inter-

view. review of oil previous medical 
records, and interviews with witnesses 
and other collateral conlllcts. 

Actual confirmation of the nature of 
the external stressor is required in the 
legal arena to rule out pseudo PTSD. 
The forensic psychological expert 
should be expected lo review lhe veter· 
an's military record (00214 form) to 
verify the nature and extent of actual 
combat experience. In addition, the 
expert witness may need lo actually 
view the crime scene, DA file, evidence 
rile. or personally vie~ the damaged 
automobile In criminal and civil cases 
to ensure that gate-keeper conditions 
are met in terms of quality of severity of 
the external slressor. 

Epidemiologlc surveys of the incl· 
dence of trauma and responses to trau
matic events are also helpful in the 
detection of fabricated PTSD. Ln one 
recent study, 1,007 young adults were 

10 screened for the above variables. In 
this sample the findings were that trau
matic events that qualify for the PTSD 
stressor definition were relatively com· 
mon in that 40 percent of their subjects 
reported an exposure of that magnitude 
at some time during their life. However, 
the rate or development or PTSD after 
such exposure was only 24 percent 
across categories of responses revealing 
a high degree of resiliency and positi1'-e 
coping among those who do not devel
op PTSD. 

Of particular interest in this study 
were the rates of development of PTSD 
compared by type of event. Sudden 
injury or being In a serious accident 
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had a lower rate (12 percent) than phys
ical assault (23 percent). Threat to llre 
(24 percent), news of the sudden death 
of a loved one (21 percent). and seeing 
sorneone kll led (24 percent) all had very 
similar rates of development of l'TSD. fl 
markedly higher rate of 80 percent was 
observed in women who reported rape. 
This is compared to a 20 percent • 30 
percent incidence rate among combat 
Vietnam War veterans. 11 The Onding 
that 75 percent of those exposed to typi· 
cal l'TSD events (with the exception of 
rape) did not go on lo develop the disor· 
der should be parlicula rly useful lo 
attorneys who are seeing claims or this 
disorder rapidly growing in civil, crimi· 
nal. and worker's compensation cases. 

In the process of differentiating 
between PTSD and pseudo PTSD, it is 
also helpful to know that il ma>· be nei
ther. Malingering has already been 
mentioned as a possible competitive 
diagnosis. Other possibilities '"ou ld 
include substance abuse, obsessive
compulsive disorders. severe marital 
and family problems. somatoform dlsor· 
ders. mood disorders. schizophrenic 
disorders, anxiety disorders, and per• 
sonality disorders. As discussed above. 
comprehensi,-e current assessment. as 
well as a heavy emphasis on all records 
prior to the trauma and third pnrty 
interviews, can be vital to making the 
differential diagnosis. 

Summary 
In summary. PTSD is a legitimate, 

potentially disabling. but treatable psy
chological disorder that is showing up 
\\•ilh increasing frequency in the court
room. It is imperative. fair, and dl'Sel'\'· 
ing that actual cases of PTSD be 
proper ly identified and trea ted. It is 
equnlly important that cases of pseudo 
PTSD and competing diagnoses be iden
tified and properly handled within the 
legal selling to avoid improper and 
inaccurate forensic outcomes. This is 
particularly important in light o( the 
fact that PTSD has provided the basis 
(or se\len-figure out of court setlle
ments in personal injury suits and not 
guilty by reason of insanity verdicts in 
criminal trials.11. ,, PTSD has even been 
used as a defense in a tax fraud malt er." 

It is clear that individuals exposed lo 
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trauma can respond in a ,-.iriety of""')'$, 
both adaptive and maladaptive. Too 
ofien the attorneys. and sometimes the 
clinicians, are poorly armored, 
equipped, or prepared to ferret out true 
PTSD from pseudo PTSD or some other 
response. This article points out that 
there are objective standards for accu
rate diagnostic: classiOcation in this 
emerging area that can imprmre quality 
of forensic oukomes. Clearly, addition
al re.search and review studies in the 
area are also called for Lo improve simi
lar goal attainment. • 
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I OPPORTUNITIES J 
The following in-state programs have been approved for credit by the Alabama Mandatory CLE Commis
sion. However, information is available free of charge on over 4,500 approved programs nationwide 
identified by location, date, or speciality area. Contact the MCLE Commission office at (334) 269-1515, 
or 1-800-354-6154, and a complete CLE calendar will he mailed to you. 

MARCH 
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8 Wednesday 
MASTERING REAL ESTATE 

TITLES AND TIT LE 
CNS URAN CE 

Birmingham, Holiday Inn Redmont 
National Business Institute, Inc. 
Credits: 6.0 Cost $138 
(715) 835-8525 

10 Friday 
COMMERCIAL REAL ESTATE 

ISSUES IN 1995 
Birmingham 
Lorman Business Center, Inc. 
Credits: 6.0 Cost $159 
(715) 833-3940 

13 , 14 
PUBLIC HOUSING AND 

DEVELOPMENTS 
Birmingham, Sheraton Perimeter 
Alabama Association of Housing and 
Redevelopment Authorities 
Credits: 7.3 Cost: $75 
(205) 263-0003 

16 Thursday 
FEDERAL CML LITIGATION 
Birmingham 
Lorman Business Center, Inc. 
Credits: 6.0 Cost $159 
(715) 833-3940 

17 Friday 
BANKING LAW 
Birmingham 
Alabama Bar Institute for Cl.E 
Credits: 6.0 
(800) 627 -6514 

94 / MARCH 1995 

EMPLOYMENT LAW 
Birmingham 
Alabama Bar Institute for CLE 
Credits: 6.0 
(800) 627-6514 

23 Thursday 
FAMILY ANO MEUlt.;AL LEAVE ACT 
Birmingham, Holiday Inn Redmont 
A.E. Roberts Co. 
Credits: 3.8 Cost: $145 
(800) 486-4585 

COBRA COMPLIANCE 
Birmingham, Holiday Inn Redmont 
A.E. Roberts Co. 
Credits: 3.8 Cost $145 
{800) 486-4585 

APRIL 

5 Wednesday 
WORKERS COMPENSATION 

IN ALABAMA 
Huntsville, Marriott 
National Business Institute, Inc. 
Credits: 6.0 Cost: Sl38 
(715) 835-8525 

7 Friday 
FUNDAMENTALS OF ADVOCACY 
Birmingham 
Alabama Bar Institute for Cl.E 
Credits: 6.0 
(800) 627-6514 

TAKING EFFECTIVE 
DEPOSITIONS 

Montgomery 
Lorman Business Center, Inc. 
Credits: 3.8 Cost: Sl30 
(715) 833-3940 

WORKERS COMPENSATION IN 
ALABAMA 

Birmingham, Holiday Inn Redmont 
National Business Institute, Inc. 
Credits: 6.0 Cost: $138 
(715) 835-8525 

12 Wednesday 
WORKERS COMPENSATION IN 

ALABAMA 
Montgomery 
Lorman Business Center, Inc. 
Credits: 3.8 Cost: $130 
(715) 833-3940 

14 Friday 
LIMITED LIABILITY COMPANIES 
Birmingham 
Alabama Bar Institute for CLE 
Credits: 6.0 
(800) 627-6514 

20-2 .2 
SOUTHEASTERN CORPORATE 

INSTITUTE 
Point Clear, Grand Hotel 
Alabama Bar Institute for CLE 
Credits: 12.0 
(800) 627-6514 

21 Friday 
WOMEN IN THE PROFESSION 
Birmingham 
Alabama Bar Institute for CLE 
Credits: 4.8 
(800) 627-6514 
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WORKERS COMPENSATION 
Mobile 
Alabama Bar Institute for CLE 
Credits: 6.0 
(800) 62i-6514 

27 Thursday 
BUSINESS ORGANIZATIONS IN 

ALABAMA 
Birmingham 
National Business Institute, Inc. 
Credits: 6.0 Cost: $138 
(715) 835-8525 

28 Friday 
ADMINISTRATIVE L<\W 
Montgomery 
Alabama Bar Institute for CLI~ 
Credits: 6.0 
(800) 627 -6514 

BUS.INESS ORGANIZATIONS IN 
ALABAMA 

Huntsville 
National Business Institute. Inc. 
Credits: 6.0 Cost: $138 
(7 I 5) 835-8525 

5 Friday 
LEGAL WRITING 
Birmingham 
Alabama Bar Institute for CLE 
Credits: 6.0 
(800) 627-6514 

12-13 
CITY ANO COUNTY 

GOVERNMENTS 
Orange Beach 
Alabama Bar Institute for CLE 
Credits: 6.0 
(800) 627-6514 

19-20 
ENVIRONMENTAL LAW 
Orange Beach 
Alabama Bar Institute for CLE 
Credits: 6.0 
(800) 627-6514 
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Report on 1994 Annual Meeting of the 
American Bar Association and Actions 
of the ABA House of Delegates 
By H. Thomas Wells, Jr., Alabama 

State Delegate 

ANNUAL /ITEETING 
The 116th Annual Meeting of 

the American Bar Association was 
held August 4-10. 1994. in 
New Orleans, Louisiana. The 
meeting highlighted a year
long theme of finding "Just 
Solutions" to problems faced 
by the justice system and the 
profession. During the meet
ing, members had the oppor
tunity to volunteer their time 
to work with several New 
Orleans public service agen
cies to construct a "Habitat 
for Humanity" home inside 
the Moria! Convention 
Center that was later moved 
to a permanent site ln New 
Orleans. As you may be aware , 
Habitat for Humanity seeks to elim
inate impoverished housing and to 
make decent shelter a matter of conscience 

• 

and action. The house will be occupied by a local needy fam
ily selected by Habitat officials according to criteria established by the 
organization. 

In his parting message, President R. William Ide, Ill of Atlanta, Georgia 
stated that he believes the duty of the ABA is to face and deal ,aith the social 
and political issues facing this country at this time. He outlined a ten-point 
action plan which he believes must be initiated to address the public's dissat
isfaction wiU1 lawyers and the legal system. The action plan would: (I) deal 
with all forms of public complaints; (2) publicly denounce unethical action by 
lawyers and judges; (3) isolate undignified forms of advertisements and devel
op an advisory system to publicly notify those whose advertising is considered 
undignified; (4) help people find good lawyers by assisting state and local bar 
associations in restoring credibility in referral services and by mounting a 
comprehensive public service campaign that notifies people of the availability 
of such services; (5) help people avoid bad lawyers by working with state and 
local bar associations to establish something akin to local "better business 
bureaus''; (6) slop unethical solicitation; (7) address the "billable hours syn
drome"; (8) ask law schools lo provide curricula that is more "practice-orient
ed", such as courses in ethics and client relations; (9) support our state and 
local bar associations; and (10) bring the public into the system by establish
ing a permanent non-lawyer advisory committee to the ABA. 

The ABA medal was presented to Justice William Brennan for his work in 
the protection of individual rights and accepted by his son, William Brennan. 
Jr.. a member of the House of Delegates. • 
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OPINIONS OF THE GENERAL COUNSEL 
By ROBERT W. NORRIS, general counsel 

m 
uestion: 

"for several years I was an associate al a local 
law firm. During lhat time a plaintiff brought a 
case to the firm. A now partner in the firm inves
tigated the case thoroughly, and after doing so. 

declined to take the case. I never had any involvement in the 
case nor did I ever see or touch the actual file. No suit was ever 
filed, from what I understand. After I left the firm. I opened a 
practice in a building with another attorney. Recently, the 
defendants' attorney died, and the attorney in my building will 
be handling the case for the defendants. This attorney has 
asked me to also work on the file, and the client is in agree
ment. My question is, can I work for the defendants without 
violating any ethical rules?" 

D 
nswer. 

Yes, you may participate in the representation of 
the defendants, even though a partner at your for
mer law Grm once reviewed Lhe plaintifl's file and 

declined the case. 

m iscussion: 
The problem you raise is covered by the interplay 

of Rules 1.9 and 1.10. The Disciplinary Commission 
is likening your co-counseling arrangement with 

the other attorney to be employment by him rather than the 

client. The general rule is thal when a lawyer switches firms he 
or she musl have actual knowledge about a former client 
before there is any disqualification or imputed disqualification 
in representing a party adverse to lhe former client. While at 
your "'old'" firm. you neither represented the client nor gained 
any specific knowledge about the client according to your fac
tual statement. 

The Comment to Rule 1.10, Rules of Professional Conduct. 
states: 

"Paragraphs (bl and (c) operate to disqualify the firm only 
when the lawyer involved has actual knowledge of information 
protected by Rules 1.6 and t.9(b). 1Yws, if a lawyer while with 
one firm acquired no knowledge of information relating lo a 
particular client of the firm, and that lawyer later joined 
another firm, neither /he lawyer individually nor the second 
fim1 is disqualified from representing another client in the 
same or a related mailer even though the interests of /he two 
clients conflict.• (emphasis added) 

Thus, under lhe Alabama Rules of Professional Conduct, a 
'"moving" lawyer is only deemed to carry actual knowledge 
along with him/her. The new firm's situation is subject to that 
actual knowledge. Here, there is nothing that prevents you 
individually from representing this defendant. There is also no 
former client conflict to impute to your co-counsel. • 

IR0-93,03] 

Family Law Section 
Alabaina Sta,te Bar 

June 2 & 3, 1995 

Perdido Beach Resort 
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A Special Offer From 
The Employee-Owners or Avis 

Exc:lusivcly For Members 01 
Alabama State Bar 

Avis is proud to otrer the legal community 
the newest. most comprehensive rent-a<ar 
benefit program, bar none. 

We've worked hard to make this program 
the best ever by addressing all your car 
rental needs and concerns. Case in point : 
our rates. Avis rates are among the best in 
the industry. Whether you're renting !or The Best Case 

For Renting From 
business, leisure or vacation. our 
rates translate to excellent savings 
and value. Another case in point : 
our ser vice. Al Avis, the ·we try 
harder' commitment or our 

Avis: 
Great Member 

Benefits. 

CIO'..H Wb.A1d C4'1, tn<': 

AVIS. 
~J 

employee-owners means you'll 
receive the quality service and auention 
that has made Avis the choice or travelers 
worldwide. Plus. the convenience or our 
timesaving services - the Avis Prelerred 
Renter program. Avis Express and Avis 
Roving Rapid Return - that can make 
renting and returning your car last and easy. 

Plus. we've expanded our frequent Flyer 
partnerships. So, in addition to our existing 
partnerships with American Airlines. 
America West. Delta Air Lines, Midwest 
Express. and TWA. you can now receive 
airline miles from Continental Airlines, 
Northwest Airlines. United Airlines. and 
USAir, with every qualifying Avis rental. 

Call Avis now at 1-800-331-1212 to 
compare our savings and value And learn 
why so many bar members across the 
country swear by Avis. Don't forget to 
mention your Avis Worldwide Discount 
(AWD) number when you call : A.530100 



NOTICE OF ELECTION 
Notice is given herewith pursuant to the Alabama State Bar Rules Governing Election of 

President-elect and Commissioner. 

PRESIDENT-ELECT 

The Alabama State Bar will elect a president-elect in 1995 to assume the presidency of the 

bar in July 1996. Any candidate must be a member in good stanaing on March 1, 1995. Peti

tions nominating a candidate must bear the signature of 25 members in good standing of the 

Alabama State Bar and be received by the secretary of the state bar on or before. March l, 1995. 

Any candidate for this office also must submit with the nominating petition a black and white 

photograph and biographical data to be published in the May Alabama lawyer. 

Ballots will be. mailed between May 15 and June land must be received at state bar head

quarters by 5 p.m. on July 18, 1995. 

COMMISSIONERS 

Bai· commissioners will be elected by those lawyers with their prineipal offices in the following cir
cuits: 1st; 3rd; 5th; 6th, place no. l; 7th; 10th, places no. 3 and 6; 13th, plaGes no. 3 and 4; 14th; 15th. 
places no. 1. 3 and 4; 25th; 26th; 28th; 32nd; and 37th. Additional commissioners will be elected in 
these circuits for each 300 members of the state bar with principal offites therein. 'l'he new commis
sioners positions will be determined by a census on March 1, 1995 and vacancies certified by the secre
tary on March 15. 1995. 

The terms of any incumbent commissioners are retained. 
All subsequent teims will be for three years. 
Nominations may be made by petition bearing the signatures of five members in go0d standing with 

principal offices in the circuit in which the election will be held or bY, the candidate's written declara
tion of candidacy. Either must be received by the secretaFY no later than 5 p.m. on the last Friday in 
April (April 28, 1995). 

Ballots will be prepared andmailed to members between May 15 and June 1, 1995. Ballots must be 
voted aod returned 5 p.m. on the second Tuesday in June (June 13, 1995) to state bar headquarters. 
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ASB Roadshow '95 is ''On the Road''! 

Hunlst1ifle/Madlson County Bar Association . . 
Swan Andres state bar direc.tor of communications and pubhc ,nfotm0-
tion· Ben Ride presiderrt, 1'1/.!CBA; Bob Smifh, member, The ,~l~bama 
Law~er Boo.rd ~f EditorS; Pat Craves, ,nernber. board of ba.t '!'mm,ss,onars; 
and Traq Danlel. ex«ulive director, Alabama U)w Fouudahon 

Umeston, County Bar AJsoc/ation 
(l·t) /ofelinda lVolets, director, Volunt~r . 
Nathe11,s; Je"y Batts· Cira, .1 C J lawyers Program: 81/1 
Jr. · Toni li'-"- ·N. .:._ 1 

• our/ udge He:nrg W. Blizzard ., uvu; u.u; , racy Dmue/ ~ 

Lawrence. Cou,,tg Bar Association 
Susan Andres,· Jim1ny Speake: /.fike Te . 
scn: Tra~q Daniel; and Jerom~ Thomps':::,· President, LCBA; Sean Nosier-

THE ALABAMA L<\WYER 

The first step toward increasing communication 
"within" the Alabama State Bar got off to a great 
start February 1 in Decatur with the Morgan Coun

ty Bar Association as the first stop of a two-day, six-associ
ation trip. Susan Andres, ASB director of communications, 
Melinda Waters, Volunteer Lawyers Program director, and 
Tracy Daniel, Alabama Law Foundation executive director, 
met with members of the Madison, Lauderdale, Colbert, 
Limestone, and Lawrence County bar associations. 

The ROADSHOW '95 presentation has been designed to 
provide a brief overview of the major areas of focus for the 
state bar in 1995, while offering members and bar staff an 
opportunity for interaction. Brochures and Oyers high
lighting ASB programs, resources and services are made 
available to members, and a video on the Kids' Chance 
scholarship program is also shown. The major purpose of 
ROADSHOW '95 is to encourage input from the member
ship on ways that the state bar can better serve individual 
and collective needs of Alabama lawyers, as well as talk 
about issues facing the legal profession today. 

A large percentage of association members attended each 
meeting and results of those discussions will be used 
to establish the direction of futLtre state bar efforts. Highest 
priority concerns included the areas of increasing the posi
tive public image of lawyers and in strengthening unity 
within the bar through better methods of communication 
and sharing of resources. Complete results of the ROAD
SHOW '95 visits will be covered in future publications. 

Additional trips are being scheduled at th is time to 
reach as many state bar members as possible. Any associa
tion that has not contacted the ASB about a ROADSHOW 
'95 visit or that would like additional information should 
contact Susan Andres at J-800-354-6154 or (334)269-
1515. • 

Lauderdale County Bar Auociation 
Wilson Milche/1; Melinda \Vale»: Ken Hewie//, member. board ol~r eom• 
missionerS; Circuit Jud.qe Donald H. Patterson; and Bob Hill, ,nem er, 
lx>ard of bar commissioners 
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The Mediation Alternative 
Participating in a Problem• 

Solving Process 

The Litigator as 
problem -solver 

Recently, I re.id of a lawyer who was 
caused to renect upon his life's work 
when asked by his daughter: "'What did 
you do today, Daddy?" followed by 
"What does a lawyer do, anyway?" The 
lawyer was dumbfounded, but searched 
for an answer he thought sounded pret
ty good: "A lawyer is someone who helps 
people with their legal problems, with 
problems they ha\'e with the law.'"! Like
ly, you or I might provide a similar 
answer. But \\'hat did yau really do yes
terday? Did you return urgent phone 
cal ls; write letters to other lawyers 
responding to their letters or the previ
ous day: review documents: take deposi
t ions; drnft pleadings, discovery 
requests. respo11ses or motions; or trav
el to, and sit around, a courthouse wait
ing lo argue, and finally arguing, your 
motion In court? Did you re.illy solve 
any problems? In your last trial did you, 
or did you and the opposing lawyer, 
working together, sol\'e problems? Or 
were }'OU each a part or it? 

Lawsuits often seem to take on a Life 
of their own - unnecessary correspon
dence, protracted depositions, ineffec
tive motions - with staggering legal 
costs and delays, but without focusing 
on the underlying cause of the dispute 
or the personal or business objectives of 
a client. Often, no one Is attempting to 
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By William D. Coleman 

"Discourage litigation, 

persuade your neighbors 

to compromise 

whenever you can. 

Point out to them how 

the nominal winner is 

often the real loser -

in fees, expenses, and 

waste of time. As a 

peacemaker, the 

lawyer has a superior 

opportunity of being 

a good man."1 

- Abraham Llncoln, 1850 

solve the problem. Clients are becoming 
increasingly wary of legal costs and 
insistent that unnecessary costs be 
avoided. They are apt lo demand that 
business relationships and business 
objectives be foremost In the mind of 
their attorney.' They want to hear how 
)'OU will solve lheir problem more than 
hear about what litigation tactics you 
will use In the lawsuit. They are increas
ingly familiar with alternatives to litiga
tion. particularly mediation. ,vhich 
many clients percei,'t to be the panacea 
for lhe quagmire or ·anachronistic" civil 
litigation. 

This article will brieny touch on 
recent Mlvances in Alabama or alterna
tive dispute resolution procedures, 
where lhe focus is upon mediation. It 
wil I then attempt lo answer some of the 
more common ques tions about the 
mediation alternative: Whal is media
tion? Why not negotiate without a medi· 
ator? How is a mediator selected? Who 
should attend the mediation? When 
should the mediation occur? How is the 
mechation conducted? Should I disclose 
or hold back my canls? 

Brief history of mediation 
movement In Alabama 

Alternative Dispute Resolution was a 
term unknown lo many Alabama attor
neys a few years ago. Today, "AOR" and 
"mediation" have become "household 
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words'' in our profession. How did this 
transformation occur so quickly? A 
unique aspect or the Alabama mediation 
movement has been its impetus. In 
other states, the norm has been for a 
docket-consc,ous judiciary lo propose, if 
not coerce, the mediation process upon 
a reluctant bar. But in Alabama the stale 
bar, acting principally through a Task 
force on Allernalive Methods of Dispute 
Resolution ("Task Force on 1\DR"), has 
spearheaded the mediation movement. 

The Alabama Civil Court Mediation 
Rules (''Mediation Rules"), drafted by 
the bar's Task Force on ADR. became 
effec:th•e August I, 1992. • Announcing 
the newly adopted Mediation Rules on 
these pages in July 1992, the then-Chair 
or the Task f'orce on ADR wrote: "The 
inlroducllon or lhe Mediation Rules is 
not likely to be remembered as a m,olu
tionary step In the histor)' of Alabama 
legal practice. ll is. however. an evolu
tionary slep."1 In fact. the Mediation 
Rules have served as a catalyst for a 
quantum leap during the past two years 
in the utillzalion of mediation for the 
resolution of cases pending in Alabama 
courts. There are circuit judges and 
mediators across the state who have 

embraced the mediation process and 
who attest to its benefits as a docket and 
litigation management lool that results 
in a high percentage• of settlements 
without the stress, expense and uncer
tainty of a trial. 

During lhe past two years. the bar's 
former Task Force on ADR and its cur
rent Committee on ADR focused primari
ly upon efforts to educate the bar, the 
judiciary and lhe public about the media
tion process. Articles have been pub
lished In statewide and local legal and 
business periodicals. County bar associa
tions have been encouraged and assisted 
in organizing county bar ADR commit
tees. Task Force and Committee mem
bers ha,se M.Sisted in presenting seminars 
on mediation and conducting mediator 
training programs, and have assisted in 
presenting programs at the state court 
judges' mid-winter conference in 1993. 
the bar a$SOCiation convention in 1994, 
the state court judicial conrerence in 
1994 and the new Judge's orientation 
program In late 1994. The Task Force on 
ADR prepared and published in June 
1994 an ADR Handbook with Mediation 
Model.' This article furthers, and is a part 
of. that ongoing educational effort. 

ADR Resources Now Available 

The Task Force on ADR, recognizing 
its need for permanence and increased 
stature. petitioned the Board of Bar 
Commissioners in 1993 for the ttansfor
mation or that group into a permanent 
committee. The Board approved the 
change. creating the Committee on 
Alternatl\'e Methods of Dispute Resolu· 
lion ("Commiuee on ADR") effective 
July, 1994. This action or the Board is 
indicative or the state bar's recognition 
that ADR has become a significant and 
permanent aspect of the practice of law 
that is here and now. 

The Alabama Center for Dispute Reso
lution ("Center"), conceived in 1992 and 
funded in late 1993. became fully opera
tional in 1994.• The Center is located in 
the state bar building and maintains edu
cational and resource materials. The 
Center will serve as a clearinghouse for 
ADR information and will coordinate 
ADR programs throughout the state. It 
currently maintains a roster for use 
throughout the state court system of per
sons who have registered with the Center 
to offer their services as mediators. 
Established by the bar. the Center oper
ated initially as an arm of the bar's Task 
Force and it now provides support for the 

• ADR Handbooks With Mediation Model: The Alabama State Bar Committee on Alter
native Methods of Dispute Resolution has prepared a handbook addressing alternative dis
pute resolution (ADR) procedures currently available in Alabama with a focus on mediation. 
The purpose or the handbook is to provide a useful tool for judges and attorneys in utilizing 
ADR 1n Alabama. 

• Mediation Training Information 

• Roster of Mediators Available In Your Area 

• How to be listed on the 
Alabama Center For Dispute 
Resolution 's Statewide 
Roster of Mediators 
For complete information on all ADA resources 
and programs call Judy Keegan at the Alaba
ma Center for Dispute Resolution, 
(334) 269-0409. 
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work of lhe bar's Committee on ADR. 
Recently, the Center was placed under 
the overall supervision of a new Supreme 
Court Commission. discussed below. 

On July I, 1994. u,e Alabama Supreme 
Court Commission on Dispute Resolu
tion ("'Supreme Court Commission") was 
created by court order.t Chier Justice 
Sonny Hornsby, declaring it a "historic 
day" when he announced the creation of 
the Supreme Court Commis.,ion, stated 
that the order signals a commitment by 
the state judiciary and the state bar lo 
move toward alternative dispute resolu
tion, which he recognized to be on the 
forefront or judicial reforn, nationwide. 
He emphasized that the creation of the 
Supreme Court Commission maintains 
the forward momentum of the /\DR 
effort, where the focus presently is upon 
medialion.10 The broad-based. 19-mem
ber Supre me Court Commiss ion is 
charged in the Supreme Court's order 
wilh inst ituting gu idelines for lhe 
orderly progress of ADR programs and 
procedures in the state court system, 
supervising the Center. initiating and 
coordinating community-based ADR 
programs, developing qualification cri
teria and standards of conducl for medi
ators, and addressing funding for 
implementing /\DR.11 

Mediation defined 
Webster defines mediation as "'inter

vention between conflicting parties to 
promote reconciliation, settlement, or 
compromise."U 

In essence, it is "facilitated negotia
tion." Mediation is accomplished by 
means of a sett lement conference 
presided over by a trained neutral party. 
the mediator. who will identify the 
issues, question perceptions, use logic, 
conduct private caucuses, suggest alter
natives, assist with risk analysis. and 
stimu late negotiation between the 
opposing parties. And, the mediator will 
maintain decorum in the mediation pro
ceedings. The mediator will not hear 
testimony or adjudicate any claims or 
disputes. Mediation is not arbitration-" 
It is an informal method or dispute reso-
1 ution that is strict ly voluntary, non
binding and confidential. The parties or 
the mediator may al any lime discontin
ue the mediation, which is successfully 
concluded only when the parties volun-
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lari ly reach an agreement for settle
ment. 

Negotiation versus Mediation 
Many attorneys are skilled negotia· 

tors" and they may perceive no reason 
to engage a paid mediator. Due lo inher
ent difficulties of direct negotiations 
between parties, there are a number of 
reasons Lhe use of a trained mediator 
will increase substantially the probabili· 
ties of a successful negotiation. First, 
negotiating parties are reluctant Lo 
negotiate with perfect candor. They fear 
candor exhibits weakness in their claims 
or defenses. Negotiators strain lo avoid 
"making the first offer" and refuse "to 
bid against ourselves" even to avoid an 
impasse. Predictably, the mediator who 
stresses confidentiality is able to deter· 
mine much more quickly the true gap 
between the positions of the parties. 

Second, mediation accommodates a 
face-to-race joint meeting of the parties, 
bul with a neutral party present to 
maintain order. A party is able to venti
late his frustrations by expressing to the 
mediator in the presence or the other 
party his heartfelt perspectives and even 
his anger. This experience is often ther
apeutic and sometimes essential to a 
successful negotiation. 

Third, in the absence of a mediator, 
feelings of (ear, anger or distrust by one 
party directed at an "adversary'" may 
bri ng emotions to a boiling point , 
result ing in rudeness and walk-outs. 
The mediator can hold the emotions in 
check by using private caucuses and 
shuttle diplomacy. The mediator is able 
lo discuss the interests of the parties 
without the emot ional baggage that 
often attends direct negotiations 
between them. 

Fourth, the trained mediator will be 
better able to recognize and serve the 
ego needs of the parties. Egos must be 
separated from the problem. (Some
times, the ego needs or attorneys must 
be addressed; they can foreclose even the 
possibility or a negotiated settlement.) 

Fifth. the trained mediator can focus 
the parties in the private caucuses on 
their Interests, as opposed lo U1eir legal 
positions. In all cases, it will be in the 
interests of the parties to avoid litigation 
costs and the risk or an adverse decision 
by a third party. The mediator can steer 

the part ies away from "botto m line" 
positions and have them focus upon 
their 13ATN/\ (Besl ,\lternat ive To /\ 
Negotiated Agreement)." 

Sixth, a candid, private assessment by 
the neutr al mediator of the relative 
st rengths and weaknesses of a party's 
claims can be given." The mediator's 
evaluation often is extremely helpful to 
the parties. depending upon the experi
ence and expertise of the mediator with 
Lhe subject mailer of I.he disput e. In 
some cases clients may listen more 
attentively to the candid, private assess
ment of the neutral mediator than they 
do to the opinions of their own counsel. 

Finally, because the mediator is able 
lo meet and discuss the interests of the 
parties privately and view them objec
tively. he is in a better position to sug
gest alternative means lo resolve the 
dispute. Mediated setllements tend to be 
more creative. 

Selection of mediator 
The Mediation Rules provide that the 

court select a mediator agreeable to the 
parties. but if the parties do not agree, 
the selection is in the discretion of the 
court." The mediator is required to have 
such qualifications as the court may 
deem appropriate, given U,e subject mat
ter of the mediation.18 In some of the 
more populated counties of the state, the 
circuit court judges have a list of poten
tial mediators in their circuit from 
which a choice can be made. A list of 
mediators is maintained by the Alabama 
Center for Dispute Resolution.•• Before 
accepting an appointment. U,c mediator 
should disclose any circumstances likely 
to create a presumption of bias or to pre
vent a prompt mediation from being 
scheduled.:io 

Attendance at mediation 

Mediation sessions are private. Gener
ally, only the parties and their represen
tatives will attend mediation sessions." 
Of course, the parties and mediator may 
consent to other persons attending. One 
key ingredient for a successful media
tion is to ensu re that persons with 
authority to settle physically attend the 
mediation session. Being available by 
phone is not sufficient. lf there are 
unavoidable limitations on the authority 
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of those attending . such as where 
approval of a board must be obtained or 
statutory procedures must be followed 
before sett lements become final, such 
limitations should be disclosed and 
understood from the outset. 

When to mediate 
Mediation may occur before or after 

suit is filed, and if after suit, at any Lime 
prior to trial. One should keep in mind 
that the Mediation Rules are applicable 
only to cases pending in circuit courts.22 

The circumstances or each case must be 
considered in determining whether a 
particular dispute is ripe for mediation. 
As a general rule, the mediation should 
occur as soon as possib le to avoid 
unnecessary costs or litigation, particu
larly the cost of extensive and expensive 
pretrial discovery. but should occur only 
when there is an understanding between 
the parties of U1e matters in dispute and 
remedies sought. 

It is important to consider the emo
tional state of the parties. Mediation 
provides an excellent forum for resolv
ing controversies fostered or innamed 
by emotions, but in some cases the pro
cess should be delayed to allow height
ened emotions to wane. 

Confidentiality 
A mediat ion should be approached 

with the understanding that information 
disclosed to the mediator will be treated 
as confidential unless the party disclosing 
the information agrees otherwise. In all 
court-connected mediations in Alabama, 
the mediator is prohibited from 
divulging confidential informa-tion, all 
reports or documents received by the 
mediator are confidential, and the media
tor may not be compelled later to divulge 
either the fact that such documents exist 
or their contents." The parties shall also 
maintain the confidentiality or informa
tion received during the mediation and 
cannot rely upon or introduce as evi
dence admissions or settlement proposals 
or the otner party, or proposals or views 
expressed by the mediator, or that anoth
er party had or had not agreed to settle as 
suggested by the mediator. Courts are 
prohibited from inquiring into, or receiv
ing information about, any aspect of the 
mediation proceedings or the cause or 
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responsibility for the termination or fail
ure of U1e mediation process.i. No record 
should be made of the mediation pro
ceedings.as 

Where the parties mediate prior to a 
lawsuit being filed, or subsequent to the 
filing but without a court order direct
ing the mediation, the parties should 
enter into a pre-mediation confidentiali
ty agreement since the Mediation Rules 
will not be applicable. Confidentiality is 
normally a central ingredient for a suc
cessful mediation. With respect to the 
admissibility of a settlement proposal, 
one may rely on existing case law limit
ing or preclud ing its admissib ilit y. 
Preferably, however, the parties should 
enter into a pre-mediation confidentiali
ty agreement, perhaps one which adopts 
the confidentiality and other provisions 
of the M.ediation Rules. 

The mediation process 
The process for each mediation may 

vary somewhat depending upon the type 
of mediation (private or court connect
ed) and the type of disputes (a simple 
"fender bender" or a complex case such 

as the successfully mediated schoo l 
"equity funding·• lawsuit). And there will 
be differences in the techniques used by 
different mediators. The following com
ments. however, will apply to practically 
any mediation. 

A. Faclllties 
A most important consideration for 

the site or the mediation is the adequacy 
of the facilities - a sufficient confer
ence room for all parties to meet and 
sufficient smaller conference rooms for 
private caucuses with representatives of 
each party. Usually, the mediation will 
be conducted al a neutral site such as a 
conference room at the courthouse or 
the mediator's office. If the mediation 
may need to go on into the evening 
hours, facilities in a lawyers office or 
hotel may be preferable to a governmen
tal building which may close al an early 
hour. Where the parties do not agree. 
the mediator may fix the time and place 
of the mediation session.•• 

B. Pre -Mediation Statement 
The Mediation Rules require that each 

party provide the mediator with a brief 
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memorandum setting forth the party's 
position with regard to the issues to be 
resolved al least ten days before the 
mediation session.2' In actual practice 
such statements are nol provided in rela
tively simple cases with few issues and 
few parties. In more complex cases. how
ever, such statements can be very helpful 
to allow the mediator to become familiar 
with the relevant facts and key issues 
involved. This presents an opportunity 
for the advocate to effectively represent 
his client - a good pre-mediation state
ment that includes copies of key docu
mentary evidence, diagrams, graphs or 
organizational charts may be particular
ly helpful to the mediator and to the 
client if presented in a favorable light for 
the client. Usually, the pre-mediation 
statements are considered confidential, 
and are thus presented only to the medi
ator, not to the other parties. Thus, the 
advocate is presented an opportunity to 
advise the mediator in advance of any 
unusual factual or legal matters that 
may bear on the negotiations. 

Whether the parties will file media
tion statements, whether the statements 
will be provided only to the mediator, 

Members - $25 each 
Non-Members - $40 each 

MAIL CHECK TO : 

Alabama Bar Directo ries 
P.O. Box 4156 

Montgomery, Al 3610 1 

Orders must be pre-paid 
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and the nature of such statements 
should be agreed upon in advance 
between the parties with the mediator. 
Such a statement. whether in the form 
of a brief or a short letter, usually should 
include an identification of the parties, a 
description of the dispute and what 
damages are sought, a statement of the 
history of past settlement discussions 
and a candid assessment of the 
strengths and weaknesses of the parties' 
claims and defenses. 

C. Mediator's Opening 
Statement 

The mediation will begin in a joinl ses
sion - a meeting of all parties and their 
attorneys. The mediator will usually 
begin by introducing himself or herself 
and describing the mediation process for 
those parties unfamiliar with it. The 
mediator will advise that there will be 
.. opening statements" from the parties. 
follo,11ed by the mediator meeting indi
vidually with the parties. The mediator 
should stress the voluntary, confidential 
nature of the proceedings. The mediator 
should advise that any party may "opt 
out'' at any time, but should suggest that 
no party take that action without first 
discussing their proposed action in pri
vate with the mediator. Me or she will 
probably make reference to the inherent 
costs and risks of litigation. The mediator 
will advise that following the opening 
statements from the parties. the media
tor will summarize the significant PQints 
in contention, and when the parties 
agree the summary is correct. the sum
mary will create the agenda for attacking 
the disputes. 

D. Opening Presentations 
The opening presentations of the par

t ies should be thoughtfully prepared. 
This is an opportunity for the attorney, 
as advocate, to present the client's POSi
tion in an understandable and com
pelling light. It is as important as an 
opening statement at trial. but not sub
ject to the same rules. In mediation, an 
advocate is allowed to present his 
client's "view of the world'' in a way to 
help inform and explain, thus assisting 
in soothing emotional impediments to a 
resolution. The advocate is not limited 
to referring to matters that he "expects 
to prove during trial,'' but instead may 
explain his client's position based upon 
hearsay. impressions, or feelings. 

Demonstrative aids may be particular
ly helpful in some cases. Such aids may 
include enlarged photographs or dia· 
grams; time line charts illustrating rele
vant events in chronological sequence; 
blown up damage calculations or 
accounting computat ions proving, or 
refuting. damages claimed; a videotape 
of the scene of the accident, or alleged 
faulty construction, etc. J<eep in mind 
that the opening presentation , while 
ostensibly presented to inforn1 the medi· 
alor. should be used to attempt to con
vince the adverse party to change its 
position. The opening presentation can 
provide the mediator with his or her best 
tool for discussing later with the other 
party in private caucus the relative 
stYengths and weaknesses of its position. 

In complicated cases with sophisticat
ed party representatives, a probability 
assessment or "decision tree" analysis 
showing claims, defenses, uncertainties 
and probabilities. and resulting in a:n 
analytical "expected value" of the claim, 
may set the foundation for approaching 
and attacking the uncertainties of the 
litigation. The application of a sound lit · 
igation risk analysis can result in good 
settlement decisions. 

Sometimes, the attorney should pre
pare the client to make a statement dur
ing the opening presentations. Such a 
statement can allow the client to vent 
his frustrations about the dispute, and 
even his anger with the other party. The 
client may be the best person lo express 
those feelings and such expression may 
fulfill the client's need to "say his piece" 
to the other party. Venting such emo
tional feelings may be essential to clear 
the way for an intelligent. objective 
search for a negotiated resolution. 

E. Private Caucuses 
Immediately following the initial joint 

session and opening presentations, the 
mediator will begin meeting privately 
with each party. During these private 
caucuses, the mediator will seek to 
ascertain the interests and needs of the 
parties relative to the dispute. Using the 
"agenda .. created at the conclusion of the 
joint session. the mediator will strive to 
learn the candid feelings of the parties 
about the strengths and weaknesses of 
the claims and defenses and, as is often 
necessary, will engage in .. reality testing" 
where the mediator is of the opinion a 
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party is not realistic in its appraisal or 
expectations of the case. The mediator 
will cause the parties to devote attention 
to their BATNA,'"'with due consideration 
to the time, emotional strain and cost of 
proceeding with litigation. 

The mediator will seek creative ways of 
removing impasses while using "shutUe 
diplomacy" in search or a solution. As 
the caucuses continue , lhe mediator 
may be requested to provide his or her 
appraisal of the relative strengths and 
weaknesses of the claims. The mediator's 
response is usually given considerable 
weight by the parties." The experienced 
mediator will be careful, however, not to 
deliver the appraisal in a manner that 
indicates the mediator has abandoned 
his or her position as the neutral partici
pant in the mediation process. 

While each mediation is different , 
often the clients take a larger ,·ole in the 
private caucuses than they have in the 
prior legal proceedings. Clients need to 
be able to discuss their feelings and 
express their interest to feel a part of the 
process. On occasion, if the attorneys 
agree. joint meetings of the parties and 
the mediator without attomeys present 
can foster a resolution. In other cases 
joint meetings or the attorneys and 
mediator without the parties can be 
helpful in leading lo an agreement. 

F. Holding the "Smoking Gun" 
or ''Trump Card" 

The mediator will seek to determine 
in U1e private caucuses if there are any 
"smoking guns'' that have nol been dis
closed - a key witness. an expert's find· 
ings, a key memo, even a scrap of paper 
that proves a telephone conversation 
occurred on a certain date. Such evi
dence presents a conundr um. Settle
ment may become likely on ly if the 
evidence is disclosed, but an attorney 
may feel that if settlement is not 
reached. the impact of the evidence at 
tria l will be substantially diminished. 
Psychologically, litigators are not well
equipped to disclose smoking guns vol
untarily prior to trial. Realistically, 
however, trial by ambush rarely occurs. 
Even if the opposing party does nol 
obtain the evidence in discovery, pre
trial procedures requiring exchange of 
exhibits before trial effectively make 
trial by ambush illusory. 

The mediator may point out that, in 
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order to cause the 0U1er party to signifi
cantly change its position, you need to 
give the party a reason to make that 
change . The impact of the "smoking 
gun" evidence on the other party during 
mediation may be greater than any 
impact such evidence might have at 
trial. Further. any experienced litigator 
knows that, no matter how unassailable 
a smoking gun appears to be, all guns 
are susceptible lo misfiring if nol back
firing. Consider the case where Party A 
refuses to allow the mediator to disclose 
lhe existence of a letter written by Party 
8 that effectively admits liability (a copy 
of the letter having been recently 
obtained from an ex-employee of Party 
8). In a private caucus with Party 8, 
however, the mediator leams in confi
dence that Party B is aware that Party A 
has U1e letter, and he learns further that 
Party B is "loaded for bear." When the 
letter is offered by Party A at trial, Party 
8 will be able lo prove conclusively that 
the letter was fabricated by the ex
employee months after the date of the 
letter and after the employee was fired 
for embezzlement. When a party holds 
his cards so close to the vest, he never 
knows until he plays them whether lhe 
other party has a trump card. Trials are 
sometimes endured for the sake of 
gamesmanship at lhe expense or unwit· 
ting, but paying, clients. 

In such circumstances the mediator is 
precluded from violating his obligations of 
confidentiality to each of the parties, but 
he should attempt lo avoid such games
manship by focusing the parties upon 
their interests and needs as identified from 
the outset in the private caucuses. The 
client who pays the cost of admission lo 
witness lhe game may be more inclined to 
skip the game with its uncertain outcome 
in fa,ior of a known resolution that satis
fies his interests and needs. 

G. Closure 
Once an agreement is reached, the 

terms of the mediation settlement 
agreement should be put in writing. The 
importance of a written settlement 
agreement cannot be overstressed. At 
the end of a long and difficult media
tion, the parties may feel a tremendous 
burden lifted from their shoulders and 
may be inclined to go celebrate or to "go 
back to work" at the office. New issues 
can arise when parties try to express 

their agreement in writing: these issues 
should be resolved before the mediation 
is concluded if possible. If the nature of 
the matter will require more formal or 
comprehensive legal documents, then at 
least the essential points of the settle
ment should be listed and the parties 
should sign it as a memorandum of 
their agreement. In that event the 
agreement should expressly state that a 
more comprehensive document will be 
prepared. In some instances it may be 
beneficial for the mediator to dictate the 
essential elements of the agreement in 
the presence of lhe parties and have the 
parties acknowledge on the tape record
ing their agreement to the terms as 
expressed by the mediator. 

Mediator fees and expenses 
Mediator fees and expenses incurred in 

connection with the mediation process 
will normally be borne equally by the 
parties, but the parties may agree other
wise and the court may otherwise 
direcL30 S-Ome insurance companies have 
established a policy of agreeing to prepay 
the cost of the mediation in order to 
induce a claimant to participate in the 
mediation process. There is no standard 
or customary fee charged by mediators. 
most of whom in Alabama are either 
practicing attorneys or retired judges. 
Practicing attorneys normally charge 
their hourly rate, sometimes with a 
reduction depending upon the nature oi 
the claims and the parties involved. 

Conclusion 
Mr. Lincoln's admonition more than a 

century ago about steadfast reliance upon 
litigation to resolve disputes is apropos 
today. Frequently, when the dust settles 
following litigation. there will be more 
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than one losing party. A Pyrrhic victory is 
no victory at all, and it is even more of a 
loss for a party who was never advised of 
the opportunity to participate in the 
"win-win" mediat ion alterna tive. The 
mediation process has proven to be an 
excellent medium for lawyers to be 
peacemakers. It provides their clients 
with a maximized opportunity to avoid 
the stress, expense and uncertainty of a 
trial. The mediation wave is crashing now 
all around us. Lawyers who embrace the 
process can learn to ride the mediation 
wave for the benefit of their clients and to 
the credit or their profession without 
running the risk of drowning in a need· 
less sea or litigation. • 

Endnote 
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futlOfl Procedu,es in Alabama with Media. 
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state bar TaSI< Force on AOR. is available 
for $10 from the center. 
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commissioners of the state bar on Octo· 
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These days, a 101 of title companies claim 10 be 
financially sound. But 100 often, what they promote are 
isolated ratios and statistics that are not a 11\Je measure of 

financial strength. In fuel, they are often misleading. 

At Mississippi Valley Title, we s:>w the need for 
standardized claims-paying-abili1y ratings for 1i1le insurers. 
That's why we asked 10 be rated by Standatd & Poor's. We 
were given an A+- the highes1 rating from S&P in the 
title industl)' 10 date- along with our affiliate and co
underwri1er, Old Republic National Title Insurance 
Company, who received an A+ rating for the second year 
ina row. 

Ask another title company for their rating from Standard 
& Poor's. If they don't have one, ask why. Then cal l 
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dated Ju,,o 13. 19!j<I Th<S 0tder was m 
respc)(lse 10 a pet11,on 1n1t1ated by the 
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re1ect end ro1oc11ng an agreement one 
llllouldacctpt 

16 The medlalOI '"°'1ICI ensure thal ""' pa,· 
.... unde<Wnd clearly lie/she s not ~ 
..a,,,g IOgal ldvCe \'ll>efe tile part.es are 
not rfl)t...uid by ancmeys. the meo,ator 
may t,e..,.. todoclr!e too!!er an~ 
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24 Id. 
25 Ala R Cov Cl Med,.11,on 12 
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V Ala. R C.v Ct Mod,auon 8 
28 See AV• note 15 and accompanyng !elCI 
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routnely p,ov,(led by most mecauxs, b<4 
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a pany Such an 1ppra,sat Of opooo may 
be ~n,cularly <lli<Y w!'lo,o the ponies are 
not represented at u,e medla1,on by l'1elr 
own attorneys 

30 Ala A Chi Cl IM!d,a1,on 15 

Do you represent a client who has received medical benefits, lost wages, counseling, or 

funeral or burial assistance from the Alabama Crime Victims Compensation Commission? 

When your client applied for compensation benefits, he/she signed a subrogation agree

ment pursuant to the Code ef Alabama, 1975, §15·23· 1 et seq. The attorney who has filed 

suit on behalf of a crime victim should give notice to the Alabama Crime Victims Compen

sation Commission upon filing a claim on behalf of the recipient. If notice is given, attorney 

fees may be awarded in an amount not to exceed 15 percent of the amount subrogated to 

the Commission. 

If you have questions, please contact Anita Drummond or Sara Myers at the Alabama 

Crime Victims Compensation Commission, (334) 242-4007. 
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Of the 22 women who serve as district, circuit, and appellate court judges for the State of Alabama, 14 
were In attendance at a recent luncheon given by the Task Force on Women in the Legal Profession. 
The purpose of the luncheon 1,,as to honor women in the judiciary during lhe midwinter district and 
circuit court judges' meeting. The task force was also seeking input from the judiciary as to direction 
for its future activities. The task force was established in 1993 by the Alabama State Bar. 
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SAVING TAMMY FERRELL'S LAND: 
A legal Services Case 

egal Services clients are 
by definition poor. which 
often means that a prob· 
lem which would merely 
be an inconvenience for 

---• someone beller-off be· 
comes a crisis for a poor person. F'or 
example. a low-income rural client 
(we'll call him Joe) buys an old dilapi
dated car-·as is." of course-from a 
shady used.car dealer, only lo have the 
car break down repeatedly. 'fhis causes 
Joe to lose his min i mum-wage Job 
because his employer will not tolerate 
any lateness or absences and can easily 
find another unskilled worker Lo 
replace him. Next, Joe is denied unem• 
ployment compensation because the 
car problem wa.s his fault. not the 
employer's, and Joe cannot get to anoth
er job without the car. Joe has neither 
the collateral nor the good credit lo get 
a loon and so uses his rent and utility 
money to have the car fixed. By the 
time his first paycheck comes in from a 
new job. Joe's utilities have been dis• 
connected and he has received an evic· 
lion notice. What began as a single 
problem has mushroomed into a multi
la>oertd disaster. 

On a "typical" day in a Legal Services 
office, Joe may be Just one of eight new 
clients with similar predicaments that 
need to be dealt with immediately. The 
frustration level is high, but so is the 
satisfact ion when a Legal Services 
lawyer can get the lights turned back 
on. convince the landlord to stop the 
eviction, suc:cessfully appeal the unem· 
ployment compensation denial, and 
revoke acceptance of the lemon sold by 
Lhe used-car dealer, getting the client's 
money back. The gratification resulting 
from helping such a client is a signlri· 
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cant reason why lawyers choose lo work 
with Legal Services in Alabama. 

Like any other law office, a Legal Ser· 
vices office seeks to provide high quality 
legal advice and representation to its 
clients. The problems faced by Legal 
Services range from simple to amazing
ly complex. \\~th all or them extremely 
important to clients. To illustrate. take 
the case of Tammy Ferrell, a client who 
nrsl came to the Legal Services office in 
Opelika in 1993 seeking a divorce.I 
Because of funding from lhe Alabama 
Law Foundation. the Opelika office has a 
domestic violence project coordinator. 
Donna Henderson, who specializes in 
representing victims of domestic vio
lence. 

Tammy Ferrell married James Brewer 
in October J 991. Al lhal time, Tammy's 
aunt deeded a l .4 acre·section of family 
land to Brewer ror the couple to live on. 

They moved into an old run•down house 
on Lhe property. In January 1994. Brew
er alone bought a mobile home, mort• 
gaging the land, and had it moved onto 
the property. Tammy signed nothing 
and had ne,,er even seen the documents. 
The couple lllO\'ed into the mobile home 
shortly thereaner and tore down the old 
house. 

On numerous occasions her husband 
physically and verbally abused Tammy. 
1'he abuse escalated during the mar
riage. In F'ebruary 1993, Tammy called 
the sherirrs department after her hus· 
band attacked her. He continued to 
threaten her, and her fear and his treat· 
men! or her dnl\oe her to psychological 
counseling. Tammy and her husband 
divoroed in April 1993. but the divorce 
was set aside the next month when they 
reconciled. In June 1993, Bre1vcr tried 
to run over Tammy with a car, and the 

THE ALABAMA LAWYER 



next day he threw her on the floor , 
yelling and cursing at her while slapping 
and hitt ing her all over. He threw a 
knife at her, but luckily, it missed, stick
ing into a wall. 

Donna Henderson filed for a divorce 
on Tammy Ferrell's behalf and obtained 
an immedia te temporary restraining 
order barring Tammy's husband from 
harassing, contacting , or threatening 
Tammy and from visiting her home. 
After substantial efforts, Henderson was 
able to negotiate a divorce settlement on 
the day of tr ial in which Tammy was 
awarded the 1.4 acres of family property 
as well as alimony of $500 per month for 
12 months. 

Unfortunately , Tammy's prob lems 
were not over. After she moved away to 
protect herself from the abuse, her hus
band stopped making payments on the 
mobile home. During the divorce pro
ceedings, Tammy tried to reach an 
agreement with the assignee of the 
mortgage to keep the mobile home, but 
was refused. Ultimately, it was repos
sessed. 

Tammy Ferrell's now ex-husband did 
not make the alimony payments he was 
ordered to pay, and Tammy began 
falling further behind on her bills. Then 
she learned from a letter to her ex-hus
band that her land would be foreclosed 
on July 27, 1994. Tammy came to see 
another Legal Services attorney in the 
Opelika office on July 20, seven days 
before the scheduled foreclosure sale. 
The attorney filed a Chapter 13 
bankruptcy to allow Tammy to catch up 
her debts and to prevent the loss of her 
property. The foreclosure, as well as col
lection efforts by other creditors, was 
automatically stopped. 

Tammy's attorney then filed an adver
sary proceeding in bankrup tcy court 
seeking to have the mortgage declared 
void on the ground that the property 
was homestead when the mortgage was 
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entered into (since Tammy and her hus
band were living in the old house when 
he mortgaged the land), and Tammy had 
never signed the mortgage as required 
by Alabama Code § 6-2-3. The assignee 
of the mortgage vigorously and skillfully 
argued that the mortgage was valid 
either in its entirety or as to the excess 
over the $5,000 homestead exemption 
(the property was worth $7,000). 

Briefs were filed on both sides, and 
two hearings were he ld in the case. 
Tammy and her entire family attended 
these oral arguments because what was 
at stake was property that had been in 
the family for nearly a century. The sec
ond hearing was held a few days after 
Tammy had been released from the hos
pital for treatment of a ruptured cyst, 
and her family stayed with her at the 
courthouse and made her as comfort
able as possible while waiting for her 
case to be heard. 

Ultimately, the court correctly ruled 
that the mortgage was entirely void as to 

the single and undivided lot of land.2 
Since Tammy also had not signed the 
promissory note, the court further ruled 
that the assignee had no claim against 
her. 

Tammy and her family had not com
pletely understood the judge's ruling, 
but they thought it might be good news. 
Their joy al learning that the land still 
belonged to Tammy, that it was still in 
the family, was deeply touching. 

Tammy Ferrell is regularly making 
her payments to the Chapter 13 trustee. 
Once her debts are paid off and she is 
earning enough money, she hopes and 
intends to either build a home or buy a 
mobile home to put on her property. 
Herfamily will help. • 

ENDNOTES 
, The client's name has been changed, bu1 

the facts reflecl what happened in he, 
cases 

2. See Sims v Co,, s 11 So 2d 33 9 (Ala . 
1992): Worthington v Pa/ughi. 575 So. 2d 
1092 (Ala. 1991) 

LEGAL SERVICES 
FIELD PROGRAMS 

Three Legal Services field programs in Alab,,ma pro,~de legal assistance to 
poor people in a wide variety of civi I matters. Legal Services of Metro Birm
ingham. with 13 attorneys and paralegals, assists eligible individuals in Jeffer
son and Shelby counties. Legal Services of North Central Alabama's 11 
advocates represent poor persons in Madison, Limestone, Morgan, and Cull
man counties. Legal Services Corporation of Alabama, the largest of the three 
programs, has 46 lawyers and 16 paralegals in 14 offices to represent clients 
in the state's other 60 counties. A fourth program, the Alabama Consortium 
of Legal Services Programs, provides training, communication coordination 
and other support services to the three field programs. In 1994, Alabama 
Legal Se,vices programs helped approximate!)• 25.000 clients with problems 
ranging from AFDC to zoning. 

All three programs operate as independent non-profit ent ities indirectly 
funded by the federal government. 1.awyers appointed by the Alabama State 
Bar and local bar associations sit on their boards. The Alabama Law Founda
tion funds a total of eight domestic violence project coordinators, attorneys 
whose speciality is representing victims of domestic violence in breaking the 
cycle of abuse. The Legal Services programs assist the Alabama State Bar's 
Volunteer Lawyers Program. headed by Melinda Waters, by providing intake 
and eligibility screening of potential clients whom private lawyers have 
agreed to represent on a pro bono basis. Legal Services programs also sponsor 
private attorney involvement projects, in which private attorneys represent 
eligible Legal Services clients for a fraction of their normal fees. 
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By R. Scott WIiiiam s and Stephen L. Poer 

lnlroclucUon 
The intersection of criminal conduct 

in civil tort liablhty poses significant 
and often di((ic:ull policy issues for our 
courts. With Increasing frequency, 
criminal conduct, generally the 
province of criminal prosecutions, now 
forms the basis for alleging potential 
civil liability, not just against the crimi
nal actor but against third parties with 
whom the criminal actor has some rela
tions hip. A line or decisions by the 
Alabama Supreme Court over the past 
decade has derined the narrowly-cir
cumscribed standard for Imposing a 
civil liability in such cases in Alabama. 
This article identifies and analyzes 
those decisions. 

The si,«clal rtbtlonship 
or circum1tances tut 

The courts' historical reluctance lo 
impost civil llabilily for the criminal 
misconduct of third parties is retlected 
in Moye v. A.G. Ga.~lon Motels, 499 So. 
2d 1368 (Ala. 1986). In Mnye, the Alaba· 
ma Supreme Court observed that. even 
al thnl late date, il had not yet decided a 
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single cnse "whose focts have com
manded us to Impose liability on a busi
ness for injuries to its lm•itees as a 
result o( lhe criminal conduct or a third 
person." Id. al 1370. The supreme court 
continued the uninterrupted trend in 
M<>ue, upholding the trial court's entry 
of summary judgment in favor of a 
motel owner who had sponsored a 
dance at the conclusion of which an 
attendee was shot and killed. The courl 
ruled that the difftculty in Imposing lia
bility is twofold- lack of duty and prox
imate causation. In reaching its result. 
the Nope court relied upon the tradi
tional rule followed in Alabama that 
"absent special relationships or circum
stances, a person has no duty to protect 
another from criminal acts o( a third 
i,«rson." Id. Thus. the court clearly out
lined the applicable standard for the 
imposition of a duty in tort. 

The special relationship or circum
stances test was again applied in King v. 
Smilh. 539 So. 2d 262 (Ala. 1989). 
where Lhe estate of Lhe victim of a vio
lent psychiatric patien L sued the 
patient's psychiatrist. claiming that the 

psychiatrist's misdiagnosis or the 
patient's mental condition ultimately 
resulted in the patient's murder of his 
daughter and suicide. On the facts 
before it. the supreme court found that 
the psychiatrist's limited treatment of 
the criminal actor, on an out-patient 
basis. was not sufricienl to support a 
rinding of the special relationship or 
circumstance necessary to impose a 
duly lo protect another from the crimi
nal acts of a third party. Id. al 264. The 
courl thus upheld the summary judg
ment entered by tr ial court in favor of 
the psychiatrist. 

Nol long thereafter, the court had 
another occasion to apply the special 
relationship or circumstances lest. in 
Morton,,. Prescoll, 564 S<,_ 2d 913 (Ala. 
1990). In Morlan. the court held that a 
pel"$0n assaulted by a mental patient 
was not en tit led to recovery against the 
patient's treating psychiatTist, ,,•ho had 
discharged the mental patient just one 
day after the patient had been involved 
in a physical altercation al a psychiatric 
hospital. The court held thal no duty 
nowed from the psychiatrist to the indi· 
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Attorneys in Active 

Practice in Alabama 

Be sure that you have the required 

occupational license in your posses sion I 

If you are actively practicing or anticipate practicing law in Alabama between 

October 1, 1994 and September 30, 1995, PLEASE BE SURE THAT YOU 

HAVE THE REQUIRED OCCUPATIONAL LICENSE. 

The dual invoice which was mailed in mid-September provided you with the 
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in active practice in Alabama) on this one invoice. 

Direct any questions to: 

Christie Tarantino, Membership Services Director, at 1-800-354-6154 (in
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vidual plaintiff because the psychiatrist 
did not know, or have reason to suspect. 
that the psychiatric patient intended to 
harm the plaintiff. The supreme court 
accordingly upheld the trial court's dis
missal of all claims against the psychia
trist. In reaching its decision , the 
Morton court distinguished the leading 
California decision in the area, Tarasoff 
v. Regents of Unluar.rit.11 of California, 
17 Cal 3rd. 425, 131 Cal. Rptr. 14. 551 
P.2d 334 (1976). There, the California 
c-0url had held that where a therapist 
knows of a threat or harm to a specific, 
idenlinable third person, there is an 
obligation and duty to use reasonable 
care to warn the intended vict im 
against th e danger . The Alabama 
Supreme Court, ho1vever, held on the 
facts presented in Morton , where there 
was no specific threat of harm to an 
idenlifiable third person or persons, 
the psychiatrist had no duty to warn 
against possible wrongdoing by the 
patient. Id. at 916. 

The Young opinion 
The leading Alabama appellate deci

sion upholding the imposition of civil 

tort liability arising from the criminal 
acts of a third party is Young u. 
Huntsville Hospital, 595 So. 2d 1386 
(,Ila. 1992). In Yotmg, a female hospital 
patient sought recovery against the hos
pital for a criminal assault which she 
claimed occurred while she was an 
allegedly stdated patient of the hospital. 
The plaintiff had been admitted to the 
hospital for treatment of kidney stones 
and, while in the hospital, was sexually 
assaulted In her hospital bed. Id. at 
1387. There was evidence that the crim
inal actor was a trespasser who previ
ously had been warned by the hospital 
to leave the premises and the hospital 
had not elected to enforce its posted vis
iting hours. Id. at 1389. 

The court in Ya1mg applied the spe
cial relat ionship test as stated in the 
Restatement (Second) of Torts § 315 
(1966), which provides as follows: 

There is no duty so to control the 
conduct of a third person so as to pre
vent him from causing harm to another 
unless: 

(a)a special relationship exists 
between the actor and the third 
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person which Imposes a duty 
upon the actor to control the 
third per50ns' conduct. or; 

(b)a special relationship exists 
between the actor and another 
which gives rise to the right to 
protection. 

Id. at 1388. 

Applying the articulated standard, the 
court concluded that a special relation
ship did exist between Young and the 
hospital. The court found that. in her 
sedated condition, Young was unable to 
protect herself from any such assault 
and held that a "hospital or healthcare 
provider owes a duty to a sedated or 
anesthetized patient, who, because of 
such condition and the circumstances 
around it. is dependent upon the hospi· 
tal or healthcare provider". fd. at 1390. 
In reaching this conclusion, the court 
noted the growing national t rend 
toward expanding the special relation
snip or circumstances exception to the 
general rule of no liability. Id. al 1388. 
The court emphasized, however, that 
"we still recognize lhal lilt is difficult to 
impose liability on one person for an 
intentional criminal act by a third per
son . .. :· Id. 

Al a final note, in addressi ng th e 
extent to which liability might be 
imposed upon the hospital, the Yotmg 
court held lhat although a negligence 
claim would lie against the hospital, the 
conduct of the hospital was not suffi
cient to sustain submission to a jury of 
the claim of wantonness. The cour t 
thus r1?Yersed lhe trial court's dismissal 
of the plaintiffs negligence claims but 
affirmed the trial court 's hold.ing of 
insufflclenl evidence lo sustain a claim 
of wantonness. fd. al 1389. 

Post-Young applications 
Subsequent to its decision in Young, 

the Alabama Supreme Court 1w decid
ed several casts involving the special 
relationship or circumstances lest, with 
varying results. 

Thetford u. City of Clanton, 605 So. 
2d. 835 (Ala. 1992), was a wrongful 
death action nled on behalf of the estate 
of a wife killed by her husband. The 
nusband had been admitted to a hotel 
room by the hotel manager after lhe 
wife had explicitly request ed of the 
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hotel that the husband not be allowed 
entry to the roo111. Id. al 837. The trial 
court granted summary ju dgment in 
favor of the hotel and certain other 
defendants. The Alabama Supreme 
Court, in a plurality per curllltn opin
ion, m·ersed the finding in fa,'Or of the 
hotel. holding that jury questions exist· 
ed as to whether the hotel had acted 
reasonably in pennitling entry into the 
room by the husband and whether it 
was foreseeable that the husband \\'OUld 
harm the wife. Specifically regarding 
the intervening criminal act of the hus
band. the court , without citing the 
Young opinion, recognized that to 
recover against the hotel for the hus
band's criminal conduct. the plaintiff 
was required lo establish that the defen
dant knew or had reason to know of the 
probability of harmful conduct by the 
husband against the wife. Id. al 840. On 
the issue of proximate cause, the The/. 
ford court specific.illy noted that crimi
nal misconduct is not an "intervening 
cause" cutting off liability unless It is 
unforeseeable. Id. 

One should observe that, In ?'he/ford. 
the court did not emphasize the ques• 
lion of duty, but principally focused 
most of Its analysis on questions of fore· 
seeability and proximate cause. On the 
duty issue, the cour t relied upon the 
general rule, borrowed from prior decl· 
sions in other Jurisdictions. that an 
innkeeper has an affirmative duty, 
stemming from a guest's right of priva
cy and peaceful possession, not to allow 
unregistered and unauthorized third 
parties to gain access to the rooms of its 
guests. Id. al 838-840. Although the 
Thelford opinion did not specifically 
address the Restatement analysis, its 
finding of duty is consistent with the 
Restatement lest . More importantly, 
Thetford is a signifiunt dteision 
because of its analysis of the second 
prong at issue in these cases - proxi• 
mate cause. 

In NJ. u. Greater Emmanuel Temple 
Holiness Church, 61 I So. 2d 1036 (Ala. 
1992). the court returned explicitly lo 
the Young and Restatement approaches. 
There, the court upheld summary judg
ment in favor of a church which had 
been sued by a minor who allegedly was 
assaulted and raped while at the church 
following the conclusion of a daycare 
session which was held on church 
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premises. Plaintiff brought her action 
against both the alleged attacker and 
lhe church, specifically claiming that 
the church had failed to use reasonable 
care in overseeing the da1•care program 
and allowing the attack to occur. Id. of 
1037. The supreme court declined lo 
apply the special relation ship or cir
cumstances exception to liability and 
found that the plaintiff had failed to 
prO\'e that the church knew or should 
have known that there had been previ
ous criminal activity al the church or 
previous criminal conduct by the 
alleged auacku. Id. of /038. 

In another recent case involving an 
alleged assault on minors, the court 
precluded liability against a hotel 
owner-operator. In £.H. u. the Overlook 
Mountain Lodge, __ So. 2d __ , 
28 ARR 13, p. 1339 (Jan. 28, 1994), a 
hotel allowed an individual lo check in 
with several different boys o~ r a period 
of time. It was later learned that this 
Individual sexually molested the boys, 
while on the hotel premises. Although 
the hotel was aware that the attacker 
was accompanied by the boys while at 
the hotel. the court held that there was 
no substantial evidence indicating that 
the hotel was aware of the criminal acts 
being committed on the premises. The 
court lhus affirmed the entry of sum-
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mary judgment in favor of the hotel. ln 
its opinion. the court addressed 
whether the hotel had a duty to the 
individual plaintiffs, and recognized 
that such a duty would arise if there had 
been evldenc:e of a series of previous 
criminal acu making the subject crimi
nal conduct reasonably foreseeable. 

In Habich v. Cro1IJn Central 
Petroleum Corp .. 642 So. 2d 699 (Ala. 
1994), the cour t again refused to 
impose civil liability for third party 
criminal misconduct. In Habich , the 
plaintiff. a convenience store employee. 
sought recovery arising from her attack 
and rape by an intruder at the store, 
claiming that the store had been negli
gent in providing a safe work environ
ment for its employees. Moreover, the 
plaintiff claimed that. under the special 
relationship exception. the store had an 
affirmative duty to protect her from 
criminal assault because of certain poli
cies of the store which she claimed 
effectively rendered her as defenseless 
as the sedated patient in Young. On the 
facts presented, the court found the 
analogy Lo Young to be unconvincing 
and affirmed entry or summary Judg
ment in fovor of the store. Id. at 701. 

The supreme court most recently . 
returned to the special relationship or 
circumstances test in Saccuzzo v. The 
Krystal Co .. __ So. 2d ~ 3 ALW 
/3·14. Cose No. 1930721. 1994 Alo . 
le.ris 390 (Aug. /994), a wrong(u) death 
action seeking recovery against a defen
dant fast food restaurant as a result of a 
shooting wh,c:h occurred in the parking 
lot of the premises. The court, distin
guishing the facts in Young and Thet
ford, conclude d that th ere was no 
evidence that the restaurant knew or 
should have known that the plaintiff 
was in danger of being injured. Thus. 
the restaurant had no duty to protect 
the plaintiff from the criminal conduct 
which caused the Injury. The court's 
discussion or Thetford and Young seems 
to suggest that application of the excep
tion to the general rule should be limit· 
ed to circumstances where the fac:ts are 
compelling and egregious (as in Thet
ford) or where the defendant has a clear 
and special duty to protect a "ulnerable 
plaintiff, such as the patient in Young. 

Conclusion 
The task of balancing the harshness 

of imposing civil liability on one arising 
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from the criminal conduct of another 
against the tort system's legitimate goal 
of compensating victims of wrongdoing, 
is delicate and difficult. As Justice 
Houston obsen.-ed in Moye, "lilt is this 
recognition of the harsh reality that 
crime can and does occ:ur despite soci
ety's best efforts to prevent il that 
eXJ)lains this court's requirement that 
lhe particular criminal conduct be fore
seeable and thM Lhe defendant have 
'specinllzed knowledge· thal criminal 
<1ctivity which could endanger an invi
tee was a probability." Mo.11e al 1372. 
Moreover, as Justice Shores observed in 
an early case absolving a bank from lia· 
bility for a shooting which occurred 
during the course of a bank robbery, 
"(n)ot all problems of complex society 
can be solved in civil litlgaUon ..•. • 
Berdeaux v. City Nolio11al Bonk of 
Binnmgham. 424 So. 2d 594, 595 Wo. 
198'J). 
Yet when called upon to resolve such dif
ficult issues as those presented by the 
cases discussed in this article. the court 
has achieved a substantial measure or 
balance and consistency by adhering to 
the special relationship or circumstances 
exceplion. The results reached by the 
court in applying the test. taken as a 
whole. affirm the court's legitimate 
reluctance to impose harsh liability for 
the criminal conduct or others while pre
serving a narrow avenue for relief where 
such relief is clearly warranted. • 

~ 
. "' . 

A~kott 
WI Ill.ams 
RScalW
,_l'tslaw 
degrw """' .... un ....... iyolAlabaml 
Sciw ar LOw Ho .. 
M as,oc&ll:O Wlll'l lhf! 
rwmar Hoskol. 
S11U'1!!et Young & 
John51on He tS a 
-r1111ee.m,. 
ino- Bir Assl:>Cia· 
"""ll'CI ,,,. ~ ---81.ept'Mtn L Poff 
S.,,W,L"'* ,_ .. ..... 
_ .......... u.. 

"""""'ScrwollawHo,s 
•••eiGCld'N2'1 
-Sla.q,:e, 
V"""O&JcmSIOn 

Ho ... - .. 
.... ABA.lheBml
lOQl,am Bar Assooa-
1.0n Ind,,.._ '\ OfJrttnso Lawyers 

Assooallon HO IIIIO cen1f'Od by lhe American 
PJl>NatOl"I AIIOCl~lon at B fflldotor 

THE ALABAMA LAWYER 



Major Medical. Provides personalized comprehensive coverage to Lawyers, employees, and 
eligible family members. The Southern Professional Trust is totally underwritten by Continental 

Casualty Company , a CNA Insurance Company. 

Life 
Family Term Life. Provides benefits for Lawyers, spouses, children and emp loyees . Coverage 

through Northwestern National Life Insurance Company . 

Security 
DisabiUty Income. Features "Your Own Specia lty" definition of disab ility with renewal guarantee 

and benefits avai lable up to 75% of your income for most insureds. Coverage through 
Commercia l Life, a subsidiary of UNUM. 

Peace Of 
Business Overhead Expense Insurance. A financial aid to keep your office running if you become 

disabled. Coverage through Commercia l Life, a subsidiary of UNUM. 

from ISi 
If you're a Lawyer practicing in the State of Alabama, Insurance Specialists, Inc. offers the finest 

insurance coverage anywhere. We're here to help with all your insurance needs. 

EST. 1959 

INSURANCE SPECIALISTS, INC. 

33 Lenox Pointe NE 
Atlanta , GA 30324·3172 
404-814-0232 
8()().241-7753 
FAX: 404·814-0782 



YOUNG LAWYERS' SECTION 
By HERBERT HAROLD WEST, JR. 

SEMINAR AT THE BEACH 

[I 
he Executive Committee of 
the Young Lawyers' Section 
held Its second meeting Jan
uary 11, 1995, in Birming. 

ham, Alabama. A great deal of the 
discussion al the meeting concerned the 
upcoming seminar at the beach. You 
should note that the Executive Commit
tee approved two changes in registration 
for this year's seminar. First, in addition 
to an early registration fee of $120. the 
Executive Commi ttee approved a 
reduced registrat ion fee of $75 for 
lawyers who have been admitted to 
practice for less than two years. For this 
year's seminar, lawyers who were admit
ted to practice after May 20, 1993 will be 
eligible for the reduced fee. Second, 
those interested in playing golf must 
register and pay the required green fee 
and cart fee in advance. A limited num
ber of tee times are available, so those 
interested in playing in the golf tourna
ment should register early. 

The seminar will be he ld at the 
Sandestin Resort located in Sandestin, 
Florida and will take place on May 19th 
and 20th. You may make reservations at 
the resort by calling J-800-277 -0800 
before April 17, 1995. After April 17, 
1995, you may still make reservations, 
but on that date the resort will release 
any rooms in our room block that have 
not been reserved. You may register for 
the seminar by cutting out the attached 
registration form and mailing it, togeth
er with your registration fee, to Robert 
J. Hedge, P.O. Box 894, Mobile, Alabama 
36103-5130, or by returning one of the 
brochures that wil I be mailed out soon. 

The Executive Committee also dis
cussed a joint project between the 
Young Lawyers' Division of the Ameri
can Bar Association and the Federal 
Emergency Management Association to 
staff booths at which victims of disasters 
may ask questions concerning the ir 
legal rights. The Alabama YLS is respon-
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sible for providing volunteers for disas
ters occurring in Alabama. This pro
gram is being chaired by Candis 
McGowan and she is in need of volun
teers from across the slate. Prior to 
staffing a booth, each volunteer is given 
a short course and a packet of materials 
on the questions that victims often ask 
and how to answer them. Volunteers 
are prohibited from representing per
sons seeking help at the booths and 
must refer those in need of legal assis· 
lance to a local bar association referral 
service. If you have an interest in partic· 
ipating in this project, please call Candis 
at (205) 328-9576. Your help will be very 
much appreciated. • 

r-------------------------------, 
Registration Form 

N"ame: __ _____ _______ _______ _ 

Firm: ___ ______ _______ _____ _ 

Address: - ---- ------ ------ ----

City/State/iIP: 

Phone Number:---- -- --- - ---------

State Bar Id#--- - ------- ------- 
(Social Security#) 

Regi stration Fee 
On or before March 15, 1995 .......................................................... $120 
After March 15, 1995 ...................................................................... $140 
Admitted to practice after Ma)' 20, 1993 ........................................ $ 75 
Golf (includes green fees and cart) .................................................. $ 53.50 
Handicap 

Requested partner and his/her handicap (no guarantees) -----
Total Registration Fee and Coif Fee: ................................................ $ __ 

Make Check Par•ble to Alabama Young Lawyers ' Section and maU to: 

Robert J. Hedge 
P.O. Box 894, Mobile , Alabama 36103 ·51 30 
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DISCIPLINARY REPORT 

Transfer to Disability Inactive Stetus 
• Dothan attorney Gregory P. Tho.mu was transferred lo 

disability inactive status, effective January 4, 1995. Thomas' 
transfer was ordered by Lhe Supreme C-Ourt of Alabama pur
suant to a prior order of the Disciplinary Board of the Alabama 
Slate Bar. IASB Nos. 92-289, 93-038, 93-039 & 93-3291 

• Pelham attorney Millard Lynn Jones, Jr. voluntarily trans· 
(erred lo disability inactive status, effective October 6. 1994. 
Jones' transfer was ordered by the Supreme Court of Alabama 
pursuant to a prior order of the Disciplinary Board of the 
Alabama State Bar, IASB Nos. 91-838, 92-292 & 94-1851 

Sunender of License 
• Mobile attorney Patrick M. Sullivan has surrendered his 

license to practice law. In an order dated November 23. 1994, 
the Supreme Court of Alabama, based up0n Sullivan's surren• 
der of his license, cancelled and annulled Sullivan's license to 
practice law In this stale effective November l, 1994. IASB Nos. 
94-063 and 94-0751 

• Tuscaloosa attorney WIiiiam Gary Hooks, Jr . has surren, 
de red his I icense to practice law. In an order dated November 
15, 1994, the Supreme Court of Alabama, based upon Hooks' 

surrender of his license, cancelled and annulled Hooks' license 
to practice law in this state effective October 27, 1994. [ASB 
No. 93-172(A) I 

Suspensions 
• The Supreme Court of Alabama, in an order dated Decem

ber 6, 1994, suspended Birmingham attorney Bruce Leland 
Jaffe from the practice of law in the State of Alabama for a peri
od of three years, said suspension effective October l, 1994. 
Said suspension was based up0n Jaffe's pleading guilty in the 
United Stales District Court for the Northern District of Geor
gia to a violation of 18 U.S.C. §371, in that he knowingly and 
willfully conspired with an alien in obtaining entry into the 
United States by willfully false and misleading representations 
and winrul concealment of facts. (Rule 22(al (2): Pel No. 94-061 

• On December 16, 1994, Anniston attorney Hllllard Wayne 
Love was suspended from the practice of law by the Alabama 
Supreme Court ror a period or 45 days. This suspension was 
effective January 15, 1995. Love was charged with the willful 
neglect or a legal matter entrusted to him by lhree of his clients. 
Me did not contest the charges and agreed lo the discipline ulti
mately imposed. [ASB Nos. 93-)43, 94-030 & 94-1551 • 

Judicial Conference of the 11th Circuit 

THE AU.BAMA U.WYER 

T he meeting or the Judicial Conference of the Seventh Circuit will 
take place on May 25-27, 1995 at the Grove Park Inn. Asheville, 

North Carolina. The conference is being convened by the judges of the 
Eleventh Circuit to consider the business ol their respective courts (the 
court of appeals, and the district and bankruptcy courts in Alabama, 

Florida and Georgia) and to devise means of improving 
the administration of justice in those courts. 

A limited number of spaces are available to any 
attorney admitted to practice before rhe courr of 

appeals or any of the district courts of the Eleventh 
Circuit who wishes to attend the meeting. II an 
attorney is interested In attending this conference, 
he or she should write t.o the Cttcuit Executive. Nor-

man E. Zoller . 56 Forsyth Street. NW, Atlanta, 
Georgia 30303. By return mall, he will forward a 
conference registration lorm. describe the con-

lerence 's hotel accommodations. room 
charges and the substanti ve and social pro-

grams or the meetings. • 
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RECENT DECISIONS 
By DAVID B. BYRNE, JR. and WILBUR C. SILBERMAN 

BANKRUPTCY 

Eleventh Circuit in reversal says that 
proceeds or sale or FCC broadcasting sta· 
lion are subject to securicy interest 

Beach Television Partners, 26 B.C.D. 
323; 38 F.3d 535; 11th Cir., (Nov. 17, 
1994). The debtor, Beach Television 
Partners (BTP), granted a security inter
est in all of its personal property includ
ing its broadcast ing licenses to Orix 
Credit Alliance (Orix). BTP filed a Chap
ter 11 petition, which later was convert
ed to Chapter 7. After the conversion. 
the trustee entered into a contract to 
sell the licenses for $140,000 . The 
bankruptcy and district court denied 
Orix"s mot ion to be paid out of the 
assets. The appellate court, in reversing, 
said that because of the exclusive 
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authority under the !'CC Act of the FCC 
Lo control transfer of licenses. there 
could be no security interest granted in 
broadcasting licenses, in that the Act did 
not allow an ownership interest in such 
"property". and lhat UCC 9-203(1) 
requires an ownership interest in an 
asset lo be assignable. However, the l'CC 
has now stated that a security interest in 
the sale of a i)roadcasting license does 
not violate FCC policy, which statement 
allows the licensee private rights in the 
I icense. and. thus, as reOected i 11 111 re 
Ridgely Communications, Inc., 139 B.R. 
374 (Bkrtcy. D.MD. 1992), such interest 
can be a perfected security interest. The 
opinion in one of the concluding sen
tences provides: ··A security interest in 
the proceeds of an FCC approved sale of 
a broadcast license in no manner inter
feres with the F'CC's authority and man
date under the Act to regulate the use of 
broadcast frequencies." 

Chapter Eleven debtor's attorneys 
must be careful in retaining or selling 
causes of action 

Harstad Companies u. First American 
Bank.26 B.C.D. 310; 39 F.3d 898; 
Eighth Cir. (Nov. 9. 1994). Keith and 
Diane Harstad (Harstad Companies) 
filed Chapter 11 on February 16, 1990. 
Almost two and a half years later they 
filed an amended disclosure statement 
in which it was stated they had not 11n
ished their review and were uncertain 
as to whether there were avoidable pref
erential transfers. There ,vas nothing as 
to preferential transfers in the plan con
firmed October 19, 1992. NoneU1eless, 
on January 15, 1993. debtors filed a suit 
for almost S850.000 against Pirst Amer
ican Bank (Bank), including $140,663 
paid to bank on December 8, 1989 for 
an insufficient check. The district court 
affim1ed the bankruptcy court's grant
ing Bank's motion to dismiss on 
grounds that the debtor had no stand
ing to bring the action, and further that 
it would not benefit the estate. The 
Eighth Circuit affirmed holding that 
the mere retention of ju risdiction by 
the bankruptcy court as to post-confir-

mation matters was insuff icient to 
reserve preference actions in the post
confirmation Chapter 11 debtors. The 
court noted tha t while th ey were 
debtors in possession, debtors had the 
power to avoid preferences, but failed to 
do so, and that the debtors could have 
retained the righl to recover prefer
ences by them or by a designated agent 
had the plan so provided. The Eighth 
Circuit said to adopt the Harstads' argu
ment that 1141(b) vests all property of 
the estate in the debtor. unless other
wise provided in the plan, would render 
l 123(b)(3) which requires specific lan
guage, a nullily. Section I 123(b)(3) 
purposefully requires creditors to be 
alerted lo whether there are potential 
causes of action. Finally. the court said 
that as there was nothing to indicate 
the Harstads would return any recov
ered funds to the creditors, there was 
no benefit to the creditors. 

Comment: It is difficult to ascertain 
from the opinion as to whether a full ref
erence in the disclosure statement as to 
the debtor"s intent ion to retain "avoid
able transfers" as a past petition asset, 
and to disclose fully the facts, would 
have been sufficient even though not 
mentioned in the plan. My suggestion is 
that there be a specific statement in both 
the disclosure statement and in the plan. 

To contest IRS claim, be sure to serve 
notices on U.S. attorney for district 

111 re Hernandez, 173 B.R. 430 (N.D. 
Ala. l 994. J. Acker). Debtor filed contest 
to proof of claim llled by IRS on behalf 
of the United States. A copy of contest 
was mailed to the Special Procedures 
section of IRS, but neither the contest 
nor notice of contest was given the U.S. 
attorney for the Northern District of 
Alabama or the U.S. Attorney General. 
The bankruptcy court confirmed the 
debtor's plan and sustained the contest 
The IRS failed to appear because it mis
takenly understood that issues raised by 
the contest had been resolved. After the 
bankruptcy court den ied the United 
States' motion to set aside the order dis
a I lowing the claim. the United States 
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appealed to the districl courl . Judge 
Acker referr ed to Bankruptcy Rule 
7004(b)(4) requiring service of process 
upon the United States by first-class 
mail lo the United States Altorney for 
the district where the action is brought, 
and also to the United States Attorney 
General in Washington. Quoting /11 re 
Simms, 33 8.R. 792, 793 (N.O. Ca. 
1983), Judge Acker detern1ined that the 
bankruptcy court acted without jur isdic
tion as to the United States, and thus 
reversed and remanded. 

Former counsel not allowed to file 
motion for relief to set aside judgment in 
which opinion criticized former counsel 

Maller of El Paso Refinery, l.P., 37 
F.3d 230 (5th Cir. Nov. 9, 1994). The 
bankruptcy court entered a memo opin
ion criticizing Andrews & Kurth (A&I<) 
for not timely filing an applic<1tion for 
approval of the employment of a consul
tant. A&K filed a Rule 60(b) motion 
when the bankw ptcy court approved 
employment of the consultanl nunc pro 
tune. In its 60(b) motion, A&K objected 
lo findings in which the consultants' 
employment was approved. A&K argued 

its right to standing in the case on four 
grounds: (I) it is a party's ·'legal repre
sentative" as the term is used in 60(b): 
(2) as former counsel to U1e debtor, it is 
now a creditor of the estate; (31 it is a 
party in interest under 1109(b); and (4) 
as a matte r of justice. The appellate 
court rejected all these arguments in 
holding that A&K had no standing as a 
former attorney for the debtor, which 
simply claimed that the wording of the 
opinion damaged it, alU1ough there was 
no direct monetary damage. 

Eleventh Circuit rules on Alabama law 
as to competing liens on homestead, 
a.nd gives primer on real estate law 

Thomas Haas, Bemice Haas v. IRS & 
SBA, 31 l'.3d 1081 (11th Cir. Sept. 13, 
1994). Debtor filed suit to determine pri
ority between a federal tax lien and a 
reinstated mortgage. The tax lien pre
ceded the reinstated mortgage filing, but 
the original mortgage 1vas filed prior to 
the tax lien. The original mortgage was 
filed in 1979 and on March 31, 1986 
erroneously released. Thereafter, the IRS 
filed a tax lien much in excess of the 
value of the real estate. Debtor filed 

Chapter 11 on October 7, 1991. The 
bankruptcy court held the reinstated 
mortgage to have precedence under the 
equitable doctrine that U1ere had been 
no prejudice to innocent parties. The 
district court affirmed, based upon the 
bankruptcy court's finding that the IRS 
had placed no reliance upon the release. 
On appeal, the IRS argued: (I) 26 U.S.C. 
6323 gives the government the status of 
a hypothetical lien creditor; and (2) the 
same §6323 forbids application of the 
"relation back" doctrine. (Alabama does 
have such doctrine.) In response. the 
court of appeals said that state law gov
erns property or rights to property, and 
that the federal statute creates no rights 
"but merely attaches consequences, fed
erally defined to rights under state law." 
Thus, as Alabama is a title state, title 
passes 1vilh a mortgage to the mort
gagee, subject to the equitable right of 
redemption in Lhe mortgagor which is a 
property right. Federal law would then 
govern priority. as the federal tax lien 
attached to the property right of the 
mortgagor. The principles governing pri
ority are: (1) first in time, first in right; 
and (2) a federal tax lien is superior to an 

~ More Chapter 13 
Trustees Want 
PLAN13! 

~ More Bankruptcy 
Lawyers Submit 

Members - $25 each 
Non- Members - $40 each PLAN13! 

MAIL CHECK TO : 

Alabama Bar Director ies 

P.O. Box 4156 

Montgomery , Al 36101 

Orders must be pre-paid 
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The Michie Compan)' nnd 
Shepard's• have combined their 
knowledge to bring you an unprece• 
dented level of conven-1cnce and 
reliability in CC$C1.ll'Chmg state law. 
It's Alabama Law On Oise"; 
Shepard's• Edition. 

One high-spet.-d CD-ROM con· 
rains Mtchie's complete library of 
Alabama law plus Shepard's com• 
prehensive citation.~ covemge. 
Shepard's covers all relevant foderal 
and state decisions, allowing you to: 
• understand the actual M3tUS of 

your precedent 
• find additional cases, and 
• leaco iru,tantly ,f II rcver..aJ h~s 

destroyed your precedent. 
This marriage of rwo rc~pce,1 cd 

law libraries saves time nnd coi,t, fur• 
ther increases your produnivicy, nnd 
provides greater assurunci: when you 
go to court. 

• • f~.~.·-~ 

Search And Shepardiz.e9 
Alabama Law With One Easy

Tu-Use CD-ROM. 
W,th JUSt a keystroke, you can 

automatically Shepan:li:e• material 
of interest, switching at will be
tween the full cein: and Shepard's 
Ciultlons. 

You'll save time and cost finding 
l;,w on point and validating your 
re.~earch. And you'll have an offen
sive weapon to better answer oppos· 
Ing argum~ncs. 

E111:h monch you 'II receive a new 
di6C I hat concains momh ly updates 
o( Shepard's Glrations and quarterly 
11p<la10S ,,flnw On DiSc:, At the low 
monthly c0s t, even small practices 
can afford this unlimited time-sav
ing reseMch. 
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1rY Our 30-Day Hooeymoon. 
Free Training. Free Support 

Free Use Of A CD-ROM Driw. 
We're so confident Alabama Law 

On Disc, Shepard's Edition will 
make your research time more pro• 
ductive, we'll supply the disc and 
a loaner CD-ROM drive for 30 day, 
at no cost or obligation. If yc,u're 
not completely satisfied, rcrum th~ 
system and you'll owe u, nlltlung. 

Call 800/356-6847 and a.;k ahout 
Alabama Law On Oise, Shcpard'b 
Edition. Mruce thi~ marriage oi .:.m· 
,•eniencc rhc perfect lll,ltch t,,r yt1u 
and your prnc1icc. 
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inchrole non-fodernl lien. The issue here 
was whether the rtal estate mortgage 
lien was in existence when the tax lie:n 
wa.s filed · was it protected under Alaba· 
ma law against a judgme:nt lie:n arising 
al the time the tax lien was filed? The 
court said that under Alabama law. a 
mistaken cancelllltion may be e.,punged 
;r no innocent party ,s prejudiced, but 
that Alabama la10 protects a judgment 
creditor without notice. Admittedly U1e 
IRS had the sta tus of a hypothetic;,! 
judgment creclilor, but as lack or notice 
is not a requirement on the I RS, the IRS 
1,•ould have priority over the reinstated 
lien which had been released in error. 
The EIC\-enth Circuit bolstered its con
clusion by referring to Treasury Regula
tions forbidding application o( a relation 
back principle to award an unperfected 
lien priorilY owr the tax lien. 

Comment: Because o( the federal law, 
the IRS w.u fortunate indeed. as it did 
not have notice or the mistaken satis
faclion. and conducted itself as if there 
had been no satisfaction. The result 
here may be a correct interpretation or 
the law, even though inequitable. 

Prior consistent sbtemen ts to rebut a 
charge of rtcent fabrication-the com
mon law pl'e\•alls 
Tomi! us. United Stutes, Case No. 93· 
6892 63 US LW 4046 (January 10, 
1995). Under the Federal Rules of Evi
dence is an out-o(-cour l statement 
admissible lo rebut an allegation that 
testimony is a lie or the product of an 
improper motive i( the stntemcnl was 
made after the alleged improper motive 
arose? The Supreme Court. by a five-to
four decision, said no. 

Writing for the majority, Justice 
Kennedy held that the Rule. 8()/(d) (1)(8), 
"permits the introduction of the 
declarant's consutent out-of<ourt state· 
ments ... only when 0- !>latements \\'ere 

made before the charged recent fabrica
tion or improper inOuence or motive." 
Thus, Rule8QJ(d)(l)(B) permits the intro
duction of a declaranl's consistent oul-<:>f
court statements to rebut a charge of 
recent fabrication or lm1iroper inOuence 
or motive only when those statements 
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were made before the charged fabrication. 
inOuence or motive oc:curred. 

The prevailing common-law rule for 
more than a century before adoption of 
the Feoo-11/ Rules of Euidenai was that a 
prior consistent statement introduced to 
rebut a charge o( recent fabrication or 
improper inOuence or moti,~ was admis
sible if the statement had been made 
Wore the ol/c'fled fabrication, bvlumce 
or motive coma into bl' ing, but it was 
inadmissible if made uflenuards. 

Both McCormick and Wigmore state 
the rule in a more categorical manner: 
"The applicable principle Is that the 
prior consistent statement has no rele
vancy to refute lhe charge unless the 
consistent statement was made before 
the source of the bias. Interest, inOu
enu or incapacity originated." 

The Supreme Court's opinion suggests 
the following caveat to the practitiontr. 

Permitting the Introduction of 
prior statements a.s substantive 
evidence to rebut every implicit 
charge that a wltnesf in-courl tes
timony results from recent fabri
cation or improper inOuence or 
motive would shill the trial's 
whole emphasis to the out-of. 
court, rather than the in-court 
statements. It ma)' be difficult to 
ascertain when a particular fabri
cation. influence or motive arose 
in ~ ta.W$. Howe,-er. a majori
ty of the common-law courts were 
performing this Ulsk for over a 
century. and the Cowmment has 
presented no evidence that those 
courls or the couru that adhere lo 

the rule today have been unable to 
make the determination. 

Habeas corpus-a,'Oidance of the proce

dunl bar lo succush-e petitions 
Schlup vs. Dl!lo. Case No. 93-7901 63 us 
LW 4089 (January 23. 1995). Must a 
successive habeas petitioner who says 
newt)• discovered evidence proves his 
innocence show by clear and convincing 
evidence that no reasonable juror could 
have found him guilty in light of such 
evide nce? A sha rply-divided United 
States Supreme Court held no. 

Led by Justice Stevens, the Court 
ruled that a less demanding standard 
applies to such c.1ses and that the peti
tioner must show that "it is more likely 
than not that no reasonable juror \\'Ould 
have found him guilty beyond a reason
able doubt." Justice Stevens observed 
that the standard, although a tough 
one. better provides adequate protec
tion against the kind o( miscarriage of 
justice that would result from the exe
cution or a person who is wholly inno
cent. Thus. U1e more lenient standard 
of Murray v. Currie r . 477 U.S. 478 
applies. That decision requires a habeas 
petitioner to show thot "a constitutional 
violation has probably resulted in the 
co:nviclion or one who i.s actually inno
cent." Id. 11/ 496. rather than the more 
stringent Su11JJ1L'1' standard, which 80'~ 
ems the miscarriage or justice inquiry 
when a ptlltioner who has been sen
te:nced to death raises a claim of actual 
innocence to avoid a procedural bar to 
the consideration of the merits of his 
constitutional claims. 

~:) 
Judicial Building Tours 

The Supreme Court of Alabama invites you to tour the 
Judicial Building located at 300 Dexter Avenue in 

downtown Montgomery. Tours are available Monday 
through Friday, 8:30 until 4:30 p.m. To schedule a tour, 

call (334) 242-4347 or 1-800-236-4069. 
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The Supreme Court, in a trio of cases, 
has clearly and firmly established an 
exception to the procedural bar for fun
damental miscarriages of Justice, i.e., 
Carrier, 4 77 U.S. al 495: Kuhlmann v. 
Wilson. 477 U.S. 436; and Smith v. 
Murray, 477 U.S. 527. To ensure that 
the fundamental miscarriage of justice 
exception would remain "rare" and be 
applied only in the extraordinary case. 
while al Lhe same time ensuring that 
relief wou Id be extended lo those who 
are tru ly dese rving, Lhe Court has 
explicitly lied the exception to the peti
tioner's innocence. 

Finally, in order lo satisfy Carrier's 
·actual innocence slarldard; a petitioner 
must show that in light of the new evi
dena. it is more likely than not that no 
reasonable juror \\'Ould have found him 
guilty beyond a reasonable doubt. The 
focus oo actual innocence means that a 
District Court is not bound by the 
admi:1:.ibilily rules lhal would govern at 
Lrial. but may consider the probative 
force of relevanl evidence that was either 
wrongly excluded or unavailable at trial. 

Chief Justice Rehnquisl and Justices 

Eugene Walter Carter 
Nontgomerg 

Admiltcd: 1920 
Died: December 14. 1994 

Salena l\tae Cason 
7'russuifle 

Admilled: J 981 
Diad: December 26. 1994 

James Hardin Faulkner 
Pelham 

Admilted: 1949 
Di,>d: December 28, 1994 

Marshall H. Fitzpatrick 
Bim1inghom 

Admilled: 1950 
Died: December l . 1994 
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Kennedy, Thomas and Scalia dissented. 

Supre me court finds sclenter require
ment in child pornography statute 
United Stotl!S tu. X-Citement Video, _ 
U.S._ (1994). The Protection of Chil
dren Against Sexual Exploitation Act, 18 
U.S.C. 22S2(o)(2J, proscribes the know
ing receipt of any visual depiction if 
such depiction either was produced by 
the use of a minor engaging in sexually 
explicit conducl or Is of such conduct. 

The Ninth Circuit held that the term 
"kno"•lngly" applied only lo Lhe verb 
''receipt" and not lo how the material 
was produced or what it depicted. In 
other words, an individual who received 
a child pornography videotape \\'Ould fall 
within the statute ewn if he thought it 
contains sport highlights, $0 long as he 
knowingly and ph)'1ically received the 
tape. As a result of the strict liability 
nature of the statute, the Ninth Circuit 
found it unconstitulional and in viola
tion ofl he Pirst Amendment. 

The Supreme Court reversed the Ninth 
Circuit's ruling. The Migh Court applied 
traditional rules of statutory construction 

James G. Cann, Jr. 
Binninghom 

Admilled: 1951 
Died: September 14. 1994 

Thomas C. Najjar, Jr. 
Binmi1gham 

Admilted: 1958 
Died: January 5, 1995 

Curtis Lee Rosser 
Centre 

Admitted: 1993 
Died: December I 7. 1994 

and examined. the legislative history. In 
doing so, the Court found the "knowing
ly" requirement lo apply not only to the 
physical act of receiving the material, but 
also to the subject or method of produc
tion of the material. • 

David 8. 
a vme, Jr. 
Oi:tvid 8 . Byrne. Jr is e 
o,1dua1e or lhe Un1ve,
a.i1y 01 Alabama, wnere 
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~lyandillelJnlvffl,ly 
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f'l!I law degree t,om Lno 
Ur'l!vors1ty's School ol 
I.aw He ooYer& tne 
bai,ktuptcy dOC$lons 
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nolifi<d. l' lwc take the Lime lo 1>rovide 
us wilh th.:>t ,n(om,:,Uo,1. If you wW, to 
write IOlll<lhlng ilbout tl1e individual's 
lire and pro(wl<le,:ii accomplishments 
fo, publiatlon In tht ~nt. pleas< 
llmil >""' ccmments ID 250 words and 
send US I l"(IUrt 1/ possible. ll't ....,_,. 
tht ~ ID «bl all infonnation S1Jb. 
mitt<d lor tht "MtmONIJ" ~ 
l'l<.ut i<nd not1f1QUon lnro.m.tioo ID 

tht followqaddms: 

,'1.>rg,nt L Murphy 
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Marshall Hooks 
Fitzpatrick 

WHEREAS, Mars hall Hooks 
Fit'zpatrick, a native of Birm
i ngha 111, Jefferson Cou nty, 

Alabama, departe d this life on 
Deceml,er 1, 1994, at the age of 71, a 
longtime resiaent or Cahaba Heights, 
Jefferson County; and 

WHEREAS. he attended Yale Uni
versity, and was a graduate or the 
University of Alabama and ils law 
school. He was an asso,iate member 
of the Alabama law Reuiew. a mem
be, of the Farrah Order of Jurispru
dence. and a member of the Defense 
Lawyer:s Association. He served over
seas with the 86th Blackhawk Divi
sion during World War U; and 

WHEREAS, Marshall was a mem
ber of the Cahaba Heights United 
Methodist Church and took an active 

Robert CJiff ord 
Fulford 

W MEREAS, Judge Robert Clif
ford Fulford, a member of 
the Birmingham Bar Associ

ation since 1947, died at the age of 
75 on October 29. 1994; and 

WHEREAS, Judge Fulford was a 
native of Georgiana, Alabama, and 
graduated from the University of 
Alabama and the University of Alaba
ma Scnool of Law; and 

WHEREAS, Judge Fulford served 
his country with distinction, serving 
as an officer in the United States 
Navy during World War ll and the 
Korean War; and 

WHEREAS, Jud ge Pu lford was 
active in causes for his community. 
state and nation. working in politics 
throughout his life, and serving as a 
member of the Alabama Democratic 
Executive Committee; and 

WHEREAS. Jud ge Fu lford was 
appointed to th e United States 
Bankruptcy Court in 1985, in which 
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interest in the United Methodist 
Children's Home in Selma; and 

WHEREAS. our colleague is sur
vived by his wife. Sue Fitzpat rick; 
daughters, Bonnie Keith and Terrie 
Branch; a son. Marshall Fitzpatrick. 
Jr.: a sister. Dorothy Wooten; and a 
grandson, Regan Branch; and 

WHEREAS, we, on behalf of the 
membeis of the Birmingham Bar 
Association, desire to express our 
deep regard for Mar.shall f'itJ!patrick 
and our profound sense of loss in lhe 
passing of our col league who served 
the legal profession aod judkial sys
tem of this county competently and 
well. 

J. Fredric Ingram 
President 
Birmingham Bar Assodatipn 

position he served with honor and 
distinction until his death: and 

WHEREAS, Judge Fu lford was 
deeply respected by the members of 
this community, the bar, and by his 
colleagues on lhe bench; and 

WHEREAS, we wish to express our 
enduring regard and respect for our 
distinguished colleague who served 
our profession, our state, and our 
nation in such an exemplary manner. 

IT IS, THEREFORE, HEREBY 
RESOLVED, bY. the Executive Com
mittee of the Birmingham Bar Asso
ciation, that this resolution be spread 
upon the minutes of this Committee, 
and thal copies thereof be senl to 
Judge Fulford's wife, Toula Hagestra
to u Fulford; his dau gh ter , Anne 
Kirby Fu lford Hallman ; his son . 
Robert Craig Fulford: his stepdaugh
lel', Mary Helen Mat$OS McCoy; and 
his sister, Alice Nell Fulford l<irven. 

J. Fredric Ingram 
President 
Birmingham Ba.r Association 

Thomas C. Najjar, Jr. 

W I-IEREAS, Thomas C. Najjar, 
Jr. was an active member of 
the Birmingham Bar Associa

tion and the Alabama State Bar at the 
l:Jme of his death on January 5. 1995; 
and 

WHEREAS, Tom Najjar was a 
senior partner in the firm of Najjar & 
Denaburg; and 

WH ERF;AS, he was a graduate of 
the University of Notre Dame and the 
law schO-OI of the University of Alaba
ma; and 

WHEREAS. Tom was recognized 
and highly regarded by the bench and 
bar as an outstanding tr ial lawyer in 
both federal and state courts. In fact, 
he was fearless in pursuing the caus
e§ of his clients, both rich and poor. 
He was a shining example of what is 
good and right in our profession. 
Tom served on the many committees 
of our bar and was one of the 
founders of the Hillcrest Foundation; 
and 

WHEREAS, he is survived by his 
wife, Sandra Najjar; a stepdaughter, 
Terri Thrasher; stepson, Keith F'arr; 
hrs father , T.C. Najjar , Sr.; and a 
brother and sister -in-law, Char les 
and Louise Najjar; and 

WHEREAS, Tom Najjar loved lite 
11nd lived life and brought good spirit 
to all who knew him. We hereby 
express our deep regard to Tom Naj
jar and our profound sense of loss in 
U1e passing of ou.r colleague who has 
ser:ved our profession well. 

IT IS THEREFORE. HEREBY RE
SOL\TED, tha t t his reso lution be 
spread upon the minutes of lhe Exec
utive Committee and copies thereof 
be sent to bis wife, Sandr.a.Najjar, and 
Charles .Najjar, his brother. 

J. Fredric Ingram 
President 
Birmingham Bar Association 
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ALABAMA STATE BAR SECTION 
MEMBERSHIP APPLICATION 

To join one or more sections, comple te this form and attach separate checks 
payable to each section yoll wish to join. 

Name------------- -------- - --- ------------~ 
Firm or Agency ________ ______ ___________________ _ 

Office Address ------ ------- ---------------------

Office loca tion ----- --------------- ------------- -

Office Telepho ne NL1mber __ _________________ ___________ _ 

Section Annu;il Dues 

___ Admin istrative Law .......................................... ...... ..... .................... ................................................... $20 
Bankruptcy and Commercial Law ................................................................... ............. ........ . , ...... ..... . $20 

Business Torts and Antitrust law ......... ............. ........ ...... .................................................................... $ 15 

Conimunica t ions Law .................................................. .............. ..... ......... ............ .............................. S 15 
Corpora te Counse l .......... ............ ........ ................................................................................. ........ ...... $30 

___ Corporation, Banking and Business Law ............ ........... ............ ......................................................... SI 0 

Crimina l law ....... ............... ........ ..... ............................................................................................ ...... $ 1 O 
Environmental Law ............................................................. .............. .............. ...................... ............. $20 
Family la w ................... ...... ........ ...................................................................................................... $30 
Health Law ..................................................................... ...................... ..... .............. .... ...................... $15 

Labor and Employment law ... ......... $10 if practicing less than 5 years, $30 if practicing 5 or more years 

litiga tion ....... ................................................... ...... ........ .............. ..................................................... . $ 15 
___ Oil, Gas and Mineral Law ...... ..................................................................... .................. ..................... $15 

Professional Economics and Techno logy law ........ ........... ...................................................... .......... . $25 
Real Property, Probate and Trust Law ........................................... ......... ........ ..................................... $ 10 

Taxation .............................. ...... ..... ................................................................................................... . $15 

___ Worker's Compensation Law ..... ...................... ........ ........ .................................................................. $20 
___ Young Lawyers' .............. .......... ......... ....................................................... ................. ........ ....... ............. 0 

TOTAL 

Remember: Attach a separate c heck for each sectio n. 
Mail 10: Sec tions, Alabama State Bar, P.O. Box 671, Montgomery, Al 36101 
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CLASSIFIED NOTICES 
RA TES : Me mbers : 2 free hst,ngs of 50 words or less per bar member per calendar year EXCEPT tor ·pos1t1on want

ed" or ·pos,uon offered' listings - $35 per insertion of 50 words or less, S.50 per additional word, Nonmembers: $35 

per insertion of 50 words or less. $.50 per additional word Classified copy and payment must be received according to 
the lollowing publishing schedule: March '9 5 Iss u e - deadline January 31, 1995, May '95 issue - deadline 
March 31, 1995: no deadline extensions w,11 be made. 

Send class11fed copy and payment. payable to The Alabama Lawyer, to: Alabama Lawyer Classlheds, c/o Margaret 
Murphy, PO . Box 4156 , Montgomery, Alabama 36101 

SERVICES 

MEDICAL EXPERT TESTIMONY: HCA! 
w,a evaluate your potennal medicalldenlal 
malpractice cases for mem and causation 
gratis. If your case has no ment or causa· 
tioo ,spoor, we wlh provide a free written 
report. S1a1e affidavits are available. 
Health care Auditors, Inc., 13577 Feather 
Sound Drive, Suite 690, Clearwater, Flori
da 34622-5552. Phone (813) 579-8054: 
fax (813) 573·1333. 

EXPERT WITNESS: Professional engi
neer and anomey wi1h a p<ac00e of ex,:,ert 
1es1,mony ln consltUCIIOn. safety. hlglT,vay 
and SUUC1utal design. Thtty yea,s experi
ence ,n highway. railroad, comme<cial 
buildJngs and power plant construc1ion. 
Call or wnle for resume, fees: Lamar T. 
Ha'M<lns, 601 Vestav,a Patl<way, S.rming
ham, Alabama 35216. Phone (205) 823-
3068. No mpresentation Is made that the 
quah/y of tho legal services to be per
formed is greater than tho quality of legal 
seNicas perfonned by other lawyeis. 

PROFESSIONAL LEGAL INVESTIGA
TOR: Llcensed and bonded. Speciafozing 

in finanoal and secur11les-telaled cases. 
Exlensive experience III white c:a11ar inves
ligallons and case p,eparauon 1or trial Rlr 
conftdenllal consullallORS or copy ol C. v. 
and references. conlad Wyman 0. H,g
gi ns at (334) 260 -8892 or P .0. Box 
211071, Monl~ery. Alabama 36121. 

PROPERTY SETTLEMENTS: Dlssolu· 
lion ol marriage. Retired pay analysis. 
Member In service or retired. Military. 
civil service. slate and municipal. All 
other types ol retlremonls, S240. Retired 
Pay Analysis. Phone 1•800·704-7529 or 
(719) 475-7529. 

DOCUMENT EXAMINER: Certified 
Forensic Document Examiner. Chiel 
document examine,. Alabama Depart. 
mom of Forensic Sc:,ences, tetired. B.S., 
M.S Graduate. un,vershy-based resl· 
dent school In document examination. 
Published nationally and inlemally. Nine
teen years !rial e)(PIJrience, stateftederal 
courts of Alabama. Forgery, alterations 
and documeni au1henlloily examina
tions. Criminal and non-criminal matters. 
American Academy of Forensic Sci· 
ences. American Board or Forensic Doc
ument Examiners. American SocleJy of 

Oueslloned Document Examiners. 
Lama, Miller, 3325 Lorna Road. #2-316. 
P 0 . Box 360999. Binnlngham. Alabama 
35236-0999. Phone (205) 988-1158. 

• DOCUMENT EXAMINER: Examination 
of Questioned Documents. Certified 
Forensic Handwriting and Document 
Examiner Twenly•oight years experi· 
once In all forensic document problems. 
Formefly, Chier Questioned Document 
Analysl, USA Criminal Investigation Laf>. 
oratories. Diplomata (cerlifled)-British 
FSS. Diplom01e (certlfled)-ABFD E. 
Member: ASODE; JAi: SAFDE: NACOL 
Resume end fee schedule upon request 
Hans Maye, G1d1on, 218 Merrymont 
Otive, Augusia. Georg.a 30907. Phone 
(706) 860-4267. 

LEGAL RESEARCH: Legal research 
help. Experienced at1omey, member of 
Alabama State Bar slnoe 1977. Aocess 
to stale law library. WESTLAW avail· 
able. Prompt deadline searches. Sarah 
Kathryn Farnell, 112 Moore Building, 
Montgomery, Alabama 36 104. Phone 
(334) 277·7937. No representation Is 
made tho/ the quality of the legal ser· 
vloes to be performed Is greater than the 

Richard Wilson & Associates 
Registered Professional 

Financial Calculator 
Sonware for A1""""'8 A1tomcys 
Am"'1iution Scl,c,clulcs and b11<.-res1 Caiculauons 
$99.50. Cou rt Reporters 

804 S. Perry Street 
Mon1gomery, Alabama 36104 

264-6433 

THE ALABAMA LAWYER 

Simple Logic, Inc. 
P. 0. Box 1 10. Allgood, AL 35013 
Phone: 205 / 625-4 777 Fox: 205/2 74-017 8 

MARCH 1995 / 127 



quality of legal services performed by 
other lawyers. 

FORENS IC DOCUMENT EXAMINA
TION: Handwriling, lypewri1ing, allered 
documents, medical records, wills. con-
1rac1s, deeds, checks, anonymous le1-
1ers. Court qualified . Seventeen years 
experience. Cenified: American Board of 
Forensic Document Examiners. Mem
ber: American Society of Questioned 
Document Examiners, American Acade
my ol Forensic Sciences, Sou1heas1em 
Association of Forensic Document 
Examiners. Criminal and civil matters. 
Carney & Hamml)Od Forensic Documen1 
Laboratory, 5855 Jimmy Carter Boule
vard, Norcross (Atlanta). Georgia 30071. 
Phone (404) 416-7690. Fax (404) 416-
7689. 

FOR SALE 

LAWBOOKS: Save SO percent on your 
lawbooks. Call National Law Resource, 
Amer ica's largest lawbooks dealer. 
Huge inventories. Lowest prices. Excel
lent quality. Satisfaction guaranteed. 
Call us 10 sell your unneeded books. 
Need she lving ? We sell new , brand 

name. s1eel and wood shelving al dis
count prices. Free quoles. 1-800-279-
7799. Nalional Law Resource. 

LAWBOOKS : WIiiiam S. Hein & Co. 
Inc., serving the lega l community for 
over 60 years. We buy, sell, appraise all 
lawbooks. Send wan1 llsts to: Fax (716) 
883-5595 or phone 1-800-828-7571. 

LAW OFFICE FURNITURE : Kimball 
executive desk and credenza. book
case. secre1ary·s desk, five arm chairs, 
and more. Call (334) 269 ·1515 , exl. 
213. 

LAWBOOKS : Alabama Reporter 
(West's Southern . 2d) v. 295-497; 
Alabama Appellate Reports. v . 1-57. 
For more information or quote, call or 
write: University of Montana School of 
Law Li brary . Missoula, Montana 
598 12-1 193 , (406) 243-6171, attn: 
Fri1z Snyder, librarian. 

ALABAMA CODE : New set of 1994 
Alabama Code . Cali Scott Ford at 
(205) 458-9466. 

ALABAMA CODE : Updated set of 
Alabama Code annotated. Mini condi
tion. $350. Call Angie Ingram at (205) 
242-4668 or (205) 277-7695. 

FOR RENT 

OFFICE SPACE: Birmingham, Sou1h
side; 2,300 squwe leet or less; attractive 
exterior; beautifully decorated; free patk
lng; $8.95 per sq. h.; carpeted; draperies; 
kitchen; private restrooms. Phone (205) 
939·1327. 

OFFICE SPACE : Homewood , 1,500 
square feet left to be built out, excellent 
high visibility location. covered parking, 
excellent rate. Phone (205) 870-9898. 

POSITIONS OFFERED 

ATTORNEY JOBS : Indispensable 
monthly job-hunting bulletin listing 500-
600 current jobs (government. private 
sector. public interesl). RFPs. and legal 
search opportunities for artomeys at all 
levels ol experience in Washington, DC, 
nation wide and abroad. Order lhe 
National and Federal Legal Employment 
Report from: Federal Reports, 101 O Ver
mont Avenue, NW, Suite 408-AB, Wash
ington, DC 20005 . $39-3 months; 
$6g.-s monlhs. Phone (800) 296-9611. 
Visa/MC. 

r-----------------------------------------------, 
ADDRESS CHANGES 

Complete the form below ONLY if U,ere are changes to your listing in the current Alabama Bar Directory. Due lo changes in U,e statute gov
erning election of bar commissioners, \\'e nO\\I are required to use me.n1bers' office addresses, unless none is .available or a me.n1be.r is prohibit~ 
ed from receiving state bar mail at U,e office. 1\dditionally. the Alabama Bar Directory is compiled from our mailing list and it is important to 
use business addresses for that reason. NOTE: If we do not know of an address change,'"" cannot make U,e nece,;sary changes on our records, 
so please notify us when your address changes. M•il form lo: Christie Tarantino, P.O. Box 671, Montgomery, AL 3610 I. 

---- Member Identification (Social Security) Numb<r 

Choose one: D Mr. D Mrs. D l·lon. D Miss D Ms. D Other ----

f/\111 Nam•---- --------------- -----------------------
Business Phone Number _________ Race _______ Seic ___ Birthdate ____________ _ 

YearoiAd1ni.ssion _________ _____________________________ _ 

Pirm------- ------------------------------ ------

Office Mailing Address-------------------- ------------------
City ______ _____ State __ ZIP Code _____ _ Count)' _______________ _ 

Office Street Address (if di«erenl from mailing address) _____ ______________________ _ 

L-----------------------------------------------~ 
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It's time to call a 
professional. Call a CPA. 

lo today's business environment, you need 

more than an accountant for your compa-

ny. You need a certified public accoun

tant. And when you hire a CPA who 

is a member of the Alabama Society 

of Certified Public Accountants, you 

are hiring someone with the skills and 

knowledge necessary for financial analysis, 

cash management , audits , tax preparation. 

monthly and quarter! y financial reports and so 

much more. 

At the Alabama Society of CPAs, we know we 

have a legacy of exce llence and integrity to uphold. 

That 's why our members arc held accountable 10 strict 

standards of quality practice .. continuing professional 

education in a growing range of services , and the 

highest professiona l ethics. 

So when it comes to your business 

accounting needs, call a profession 

al. Call a member of the 

Alabama Society of CPAs. 

ALA8AMA Soctnv Of C(IU IFIEO Pua.t.,c A CCOVNl,V,IS 



YOUR BEST 
SOURCE FOR CD-ROM 
IN ALABAMA IS WEST 
CD-ROM LIBRARIES™ 

On~· 'll'esl 0). ROll Ubr.uio:s offeqoo , 
mmpletl! Abb:uru 1,v., I~ a premier 
!alerul labr.uy---<,r1 1ffl:lllie (l).RO\U 

Alt1bo11111 R('(lllrt.r" 11n,I !rest :r" Alt1batnll 
c«Jo·· on CD-ROM lucludcs tqlOrtl!r decisions 
from 1945 io drut'; Ahu1:u11:1 Anomcy Gener.II 
ap,nlons from 19n IO dllie: uic Qlo,pleu! ll!XI or 
dJe AJ:ib3m:, rode IJld ltllt CllllSlillJlion; COUit 

rub; ...i- b'l) ;,:, "f'lllqin:lle. 

for complele ~ 00<'1.'fll!\I', choose 
federal CR law, l(l:(,;f' Md Wrig)II and l llller\ 
F,Yieml Prttd/a, mu/ Proffl/11rt"' on W~ 
CD-ROM IJbr:uil'S, 

EXCWSIYI WIST IDITOtUAL 
ENKAHCIMINTS GIVE YOU 

IIIITD RISU\TS! 

011ly "\rest CD-R0.\11.dlnti<s J9l'e ycu Wafs 
CWIISl\'e cdilort:ll <fl hllllO.'llll'lll\ for focused 
n,suhs and f;isi..,,. reso:u1:h \\1ut ll'al's lie:id· 
ntllcs and Key Numb1r., )'tllt c:111 sc:,rch by leg.ti 
COfKll>L and polnl o/ la,.._,HJI jUSl foct slllto· 
llolt S)non)1DOOS lcg.'11 ienus In Ult he:wlnolfS 
1111d CN Sj'll0p!a !lJI~ )OU motf IL'11J'IS IO 

m:llCh--lor nion: h,u :and hl1rfr saith mis. 

CONVENIENT CONNlfflON 
TOWUTlAwt 

iv:Cl!SS ~ 9S p:111 o( )Wr II'~ 
CO-ROM subscriplion IO updale )Wr reseruch, 
:mu10rl1y-chcrk dmuon, and Mr~ secooda,y 
nttllori,lls 10 round ou1 rour ~: nth. Pay only 
for wlml )'Oil use.· 

SDWMY 
., ... _ U.WYDtS 

NA1SE. • JUM......u,yy "". 

)ump III.IWlll)' from 2 Clle Ql3IIOO ID an 
aplnlon 10 Ilic full rext of 1h:11 caw nnd b3ck 
ngaht with a single keyillOI«: rw' II get U,c on
polnl lnfonnaUon )'Ol.t lll'!'d :u~l oon1plell! )W r 

11:!t':lrdl l:tslkrl 

•• UC$1s CD-RO.II pro,/11cJs ttfltl' 

co, lT o/1 S/llfe 0111/ f«lm,1 l'ff)l}rl<r 

.'J$/t711L Hlll1tlfl rwl tbem for a jdl' 
ll'<'t'//s. IL~ f/11d /bot t//e 1/llllllfl• of /ey;JI 
r'tfflYIJ'CiJ .whs1t111tilll(1• improml . •• 

J K!lsld nnd '[ Boedelr.r 
/,',W OFFICE aJ.llf'l 71NG 
)1100,Ulv 19'),i 

(jW.lOC)jQ'--1-800-255-2549 
ext.201 

Alabama Reporter'" cmd 
lrt?st~ Ala6ama Code'" 

s.,,m .111,01 




