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TIRED OF BUYING
MALPRACTICE
INSURANCE FROM

COMPANIES THAT
ARE FAIR WEATHER
FRIENDS!

ver the years commercial

malpractice insurers have
come and gone from the Alabama
marketplace. End the worry about
prior acts coverage. Insure with

AIM. We’re here when you need us:
Continuously!

AIM: For the Difference
(We're here to stay!)

Attorneys Insurance Mutual

of Alabama, Inc.*
22 Inverness Center Parkway Telephone (205) 980-0009
Suite 525 Toll Free (BD0D) 526-1246
Birmingham, Alabama 35242-4889 FaX (205) 980-2009

*CHARTER MEMBER: NATIONAL ASSOCIATION OF BAR-RELATED INSURANCE COMPANIES.




Official Code,

Alabama Cases, And The Only

Alabama Administrative Cod
On CD-ROM.

A Comprehensive, Integrated System. Everything You Need For Your Alabama Research.

When it comes to building your practice, Alabama LawDesk® is the foundation for success. With Alabama Cases,
Official Statutory Code, and Administrative Code on CD-ROM, LawDesk brings state-of-the-art technology to
Alabama primary law, creating the most comprehensive, authoritative legal resource available in Alabama. And with
a simple keystroke or mouse click, this powerful system links to Alshama Awto-Cire! ALR? USCS.”" Am e 2d and
more. See it for yourself. For more information, or to amange a no-obligation demonstration, call 1-800-762-5272.
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LEXIS:NEXIS

ADVANTAGE

FOR SMALL LAW FIRMS

A Big

ADVANTAGE
in Alabama Law...

Alabama case law, statutes, Y ﬁp

Secretary of State filings, law \
reviews and more for as little as \

$110 per month.* . .\

* [Low, flat monthly rates.
¢ Predictable pricing. ® Unlimited use.
Give yourself the ADVANTAGE you need

to compete—and win!
1-800-356-6548

When you need results.
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Alabama Bar Institute
for Continuing

Legal Education

ALABAMA LAWYERS
SERVING ALABAMA LAWYERS

“I have enjoyed meeting and
working with many of
Alabama’s finest lawyers during
my career with ABICLE. Our
bar is filled with attorneys who
strive to maintain the highest
standards of excellence in the

legal profession. 1 return to

the practice of law with
renewed appreciation for the
quality of lawyers in our state.
Continuing legal education is
the key to helping us all feel
confident and competent to
meet the daily challenges of

our lives as lawyers.”

Paula Higginbotham
Attorney at Law
Tuscaloosa, Alabama

Call ABICLE at 1-800-627-6514 or
205-348-6230 for program information.




By Warren B. Lightfoot

Non-
Partisan
Judicial
Elections

Warren B. Lightfoot

PRESIDENT’S PAGE

e are moving forward with the
Wi:nm:cpt of merit selection-reten-
tion election of judges, On December 6
the board of bar commissioners unani-
mously reaffirmed the bar's position
that election of judges should be non-
partisan. The board also, by majority
vote, authorized me to appoint a com-
mittee of four plaintiff lawvers and four
business/defense lawyers to study the
merit selection-retention election con-
cept and draft a proposed constitutional
amendment.

1 asked eight eminent lawyers to serve
on this committee and to a person, they
accepted, The lawyers were Joe Cassady
of Enterprise; Fred Gray of Tuskegee;
Larry Marris of Alex City; Tabor Novak
of Montgomery; Jim Pratl, Stan Starnes
and Marshall Timberlake of
Birmingham; and Frank Wilson of
Montgomery. | believe that our bar and
our state is well represented by these
distinguished practitioners and that if a
solution to our election problems can
be worked out, they will find a way to
do it. I asked Frank Wilson to serve as
chair, and this committee has been
meeting and will continue to meet.

A number of lawyers support the idea
of nonpartisan elections, but in my
opinion that change does not go far
enough. The Third Citizens' Conference
on the Alabama State Courts, after
exhaustively considering a number of
proposals, reached two conclusions:
first, that selection of judges for racan-
cies occurring during the term should
be done by gubernatorial appointment.
The Conference recommended a
statewide judicial nominating commis-
sion for appellate vacancies, with indi-
vidual circuits having the option to
establish such commissions for trial
court vacancies.

On the other hand, the Conference
debated al length whether selection of

judges for new terms of office should be
accomplished by merit selection-reten-
tion election or by nonpartisan election.
They concluded that merit selection-
retention elections should not be wsed
for new terms of office and that both
trial and appellate judges should be
selected by nonpartisan election. This
Conference was chaired by former
Justice Oscar Adams and former
Governor Albert Brewer, and their
report was delivered to me on
Drecember 31, 1996, representing the
culmination of over four vears' work,
Our state and our bar are indebted to
the chairs and conferees for all their
time and effort on our behalf,

The Conference made seven other
specific recommendations for revisions
to the Canons of Judicial Ethics:

1. No candidate for judicial office
may personally solicit or receive
directly any campaign contributions;
2. The solicitation and receipt of
campaign funds may be handled only
through a committee;

3. Such solicitation and receipt of
campaign funds shall be limited to a
specified time before and after the
election date;

4. Limits should be placed on the
amount of contributions from any
one donor or from specified cate-
gories of donors;

5. The candidate's committee, or the
candidate, shall maintain, for inspec-
tion and copying, a list of contribu-
tors of $100.00 or more with respect
to any primary, runoff and general
election;

6. Candidates for judicial office shall
be prohibited from announcing or
advocating any specific judicial phi-
losophy; and

7. There shall be established a system
for prompt and expeditious consider-
ation and resolution of complaints
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alleging violations of the provisions

of the Canons applicable to the con-

duct and financing of campaigns for

judicial office.

| expect more than one proposal to
be introduced at the February Regular
Session of the Legislature, including
one or more relating to nonpartisan
elections. The 26-member task force of
judges appointed by Justice Hooper
has also stated its preference for non-
partisan elections, 1 continue to
believe, however, that even if such a
change could be accomplished, it still
would not go far enough to ensure
that we never again allow judicial cam-
paigning to degenerate into personal
vilification. | have great confidence in
the good will and ability of the eight
lawyers who are presently working on
the problem, and 1 still believe that
our bar will provide leadership for the
rest of Alabama as we move forward
toward fundamental changes in our
process. 1 ask for your support. W

SAVE 15% ON NORDICTRACK

“THE WORLD'S BEST AEROBIC EXERCISER""
HURRY, THIS OFFER EXPIRES MARCH 31, 1997!

As part of a continuing effor 1o

promote employee health and
wellness, we are extending a preferred
savings rate to members of the Alabama State Bar
Association. This is a perfect time to get started on a new,
healthier lifestyle. Regular aerobic exercise in conjunction with
healthy dicting habits can help you

® Lose weight ® [ncrease encrgy

® Tone and shape your body  ® Improve your cardiovascular litness
® Manage stress ® Build strength

Choose from the renowned NordicTrack® ski machines, the
popular WalkFir* treadmills, Abworks™, NordicFlex® Ultral ifi™,
the NordicRider Plus™ and the new CTX™ cross trainer. Call today
and get started on your new personal fitness program!

CALL TODAY FOR A FREE VIDED AND BROCHURE;
1-800-292-4797

Discount Code: 05776-0200

BenelSiiila

Nordn: rack’ .
o Track Corporse Fness Progrim

Thn ofet in osckusivaly lof membars ol the Alsbams Stale Bar Associalion wnd paficipsnts in the BenoFiiness Program and is not walid in
with oihar oflers of previous purchasas. *Uip to $49.08, noi valid on PowerTrear or PoworTroad Plas. 1057 Mo
Advnnbage, inc. NordicTrack and meinbed marks an censed inscemars of Nordie Track, inc. AJ rights ieesned. Prinied in the UG A,
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BECAUSE A FEw TiMELY ANSWERS CAN
PROVE INVALUABLE.

C-\'cry closing conlains a
moment of suspense, Times when
even the easiest of deals can be
dropped. Small misundersandings.
Finite flashes of surprise.

Unexpected title questions.

For these, and the countless
questions between closings, only
the experience and clock-work
precision of Missisippi Valley Title
will da,

People with answers, here when
you need us most, A comforting
thought, especially when perfect
performance is your only option,

l‘"l

MiSEESS[PPI VALLEY TITLE
«" INSURANCE COMPANY

e 're Here,

205 428 8020 « RO0 431688 # titlefmvicom « wwwanvLoom
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The
Client

Security
Fund

Meeting Our
Responsibility to
the Public and
the Bar

Keith B. Norman

EXECUTIVE DIRECTOR’S REPORT

By Reith B. Norman

he Alabama State Bar Client

Security Fund was established by
the Alabama Supreme Court in 1987,
The purpose of the fund is to relieve
or mitigate the monetary losses of
clients caused by the dishonest con-
duct of active members of the bar in
the practice of law. Like similar funds
in 48 other states, the ASB Client
Security Fund was established in

recognition of the professional respon-

sibility of lawyers to participate in the
collective efforts of the bar to reim-
burse persons who have lost money or
property as a result of the misappro-
priation or defalcation of another
lawver. The fund was patterned after
model rules adopted by the ABA
Standing Committee on Client
Security Funds in the 1960s. Thisis a
program in which all lawyers can take
pride because it provides an important
service to the public and helps
improve the image of the profession.
The fund is primarily supported

through a one-time assessment of $100,

paid by each lawyer holding an occupa-
tional license, and interest income.
i{Payment of the one-time assessment
can be made in four annual install-
ments of $25.) In 1996, the CSF
received $110,800, of which $49,825
came from assessments and $39,852
from interest income. The remaining
$21,123 came from recoupments. As a
condition of payment, CSF claimants
are required to transfer to the bar any
rights they may have against the lawyer
and any third parties that may be liable
for the loss, If a claim has been paid on
behalf of a disbarred attorney, restitu-
tion is required before the attorney may
be reinstated.

A client who wishes to file a claim
with the fund must complete and sub-
mit an application for reimbursement
with the Office of General Counsel,

Many times bar members assist
claimants in preparing the application
because of the actions of another
lawyer. The Client Security Fund
Committee is authorized to investigate
each claim to determine whether i
meets the requirements of a “reim-
bursable loss™ and to recommend pay-
ment. The commillee generally meets
quarterly to review and act on claim
reports. The dedicated members of the
committee this vear are: Chair Dag
Rowe, Huntsville: Vice-chair Michael
Ballard, Mobile; members Lowell
Womack, Birmingham; Lisa Hancock,
Guntersville; Thomas Roundtree,
Auburn; Woodford Dinning, Jr.,
Demoplis; and Stewart O°'Bannon, 111,
Florence; Board of Bar Commissioners
Liaison Patrick Graves, Jr., Huntsville;
and CSF Consultant James Ward,
Birmingham. Staff Liaison are Bonnie
Mainor and Assistant General Counsel
Robert Lusk.

A claim may be filed by the “client” of
an attorney for the loss of money or
other property caused by a lawyer’s dis-
honest conduct within an established
lawyer-client relationship or while act-
ing as a fiduciary in a matter related to
the practice of law. “Dishonest conduct”
includes wrongful acts committed by a
lawver against a client in the manner of
a defalcation (i.e., theft), embezzlement
or their wrongful taking of money or
property. Such conduct may include the
failure to return unearned fees where
no work or minimal work has been
done. It does not include acts that give
rise to a fee dispute, or act of negli-
gence or malpractice. To be reim-
bursahle, a claim must be presented
within three years and there must be no
other source from which the client may
recover. All reimbursement of losses by
the fund are a matter of grace in the
sole discretion of the CSF Committee
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and not a matter of right.

The maximum amount which any
one claimant may recover from the
fund arising from an instance or
course of dishonest conduct is
£10,000. The aggregate maximum
amount which alf claimants may
recover arising from an instance or
course of dishonest conduct of a single
attorney is 320,000,

The first claim was paid from the

furd in 1989, Since then, a total of
£214, 475 has been paid from the fund.
From 1989 to 1996, 320 claims have
been received, alleging losses of approx-
imately $791,000. During this eight-
vear period, the committee investigated
each claim and 136 were paid either in
part or in full,

The dishonest acts of a few lawyers
erode the public's confidence in
lawvers in general and damage the

reputation of the legal profession. The
Client Security Fund program, funded
exclusively by lawyers in active prac-
tice without use of tax dollars, is the
formal mechanism voluntarily chosen
by the bar and the supreme court to
address this problem. Through the
diligent efforts of volunteer bar mem-
bers, this special program operates to
protect the public and to enhance the
positive image of our profession. H

Commissioner,

President-Elect

by 5 p.m. on July 15, 1997.

Commissioners

Notice of Election

Notice is given herewith pursuant to the Alabama State Bar Rules Governing Election of President-Elect and

The terms of any incumbent cormmissioners are retained.

All subsaquent 1erms will be for three years,

MNominations may be made by petition bearing the signatures of five members in good standing with principal offices
in the circuit in which the election will be held or by the candidate’s written declaration of candidacy. Either must be
received by the secretary. no later than 5 p.m. on the last Friday in April (April 25, 1997),

Ballots will be prepared and mailed to members between May 15 and June 1, 1997. Ballots must be voted and
returned by 5 p.m. on the second Tuesday in June (June 10, 1997) to state bar headquarters.

The Alabama State Bar will elect a president-elect in 1997 to assume the presidency of the bar in July 1998. Any can-
didate must be a member in good standing on March 1, 1997, Petitions nominating a candidate must bear the signatura
of 26 members in good standing of the Alabama State Bar and be received by the secretary of the state bar on or
before March 1, 1997. Any candidate for this office must also submit with the norminating petition a black and white
photograph and biographical data to be published in the May Alabama Lawyer,

Ballots will be mailed between May 15 and June 1 and must be received at state bar headquarters

Bar commissioners will be elected by those lawyers with their principal offices in the followiang circuits: 2nd; 4th; 6th,
place no. Z; 9th; 10th, places no. 1, 2, 5§, 8, and 9; 12th; 13th, place no. 2; 15th, place no. 2; 16th; 20th; 23rd, place no.
2; 24th; 27th; 29th; 38th; and 39th. Additional commissioners will be elected in these circuits for each 300 members of
the state bar with principal offices herein. The new commissioner positions will be determined by a census on March 1,
1897 and vacancies cenified by the secretary on March 15, 1997,




About Members

Howard A. Mandell is taking an extended
sahbatical from the practice of law and will
be closing his law office indefinitely effec-
tive December 15, 1996, He will be main-
taining his PO, Box 4248, Montgomery,
36103 and phone (334) 262-1666 through
June of 1997,

Lily Amold Green, formerly with
Wallace, Jordan, Ratliff & Brandt,
announces the opening of her office at 118
First Street Southwest, Hamilton, 35570.
The mailing address is P.O. Box 2318.
Phone (205) 921-5242.

James Dorgan announces the opening
of his office at 314 Magnolia Avenue,
Suite B, Fairhope, 36532. Phone (334)
028-0192,

Paula W. Higginbotham, formerly the
associate director of the Alabama Bar
Institute for Continuing Legal Education,
announces the opening of her office at
1808 Skyland Boulevard East, Tuscaloosa,

=
o=

" ABOUT MEMBERS, AMONG FIRMS

35405, Phone (205) 556-4456.

Brian Trammell announces a change of
address to 1104 Schaub Avenue, Mobile,
36609-5131. Phone (334) 633-9404,

John A. Bales announces a change of
address to 970 Springfield Court,
Northville, Michigan 48167-1030,

Robert W, O'Neill announces a
change of address to 2540 Valleydale
Road, Birmingham, 35244. Phone (205)
99]1-3239.

Thomas E. Bazemore, Il announces a
change of address to 800 Regions Bank
Building, 417 N. 20th Street, Birmingham,
35203. Phone (205) 251-1193,

Peggy K. Anderson announces a change
of address to 7207 Waterford Trace,
Huntsville, 35802,

Dorothy J. Collier announces a change
of address to PO, Box 2097, Alexander City,
35011,

David C. Livingston announces the relo-
cation of his office (o 309 Broad Street, PO,

“Court surety service no ordinary
agent can maitch”

CIVIL COURT BONDS BY PHONE...
BY TOMORROW

CURATORS ¢ INJUNCTION ¢ APPEAL # ATTACHMENT ¢ DETINUE
ADMINISTRATORS ¢ GARNISHMENT # LANDLORD-TENANT
CONSERVATORS ¢ ALL OTHER FEDERAL & STATE COURT BONDS

1-800-274-2663

Box 1621, Gadsden, 35902, Phone (205)
S46-9300,

R. Eri¢ Summerford, Sr. announces the
continuation of his law practice under the
firm name of R, Erie Summerford, Sr.
P.C., located at 118 E. Moulton Street,
Suite B, Decatur, 35602-1149, Phone (205)
350-8885,

Nelson Burnett announces his retire-
ment as chief of the Receivership
Division, Alabama Department of
Insurance, and the opening of his office
at 6562 Huntcliff Court, Mobile 36603,
Phone (334) 316-3173.

Zondra Hutto Waters announces the
opening of her office at 605 Greenshoro
Avenue, Suite 100, Tuscaloosa, 35401.
Phone (205) 343-0101.

R. Jeneane Treace, formerly with Nelson
Mullins Riley & Scarborough in Atlanta,
Georgia, announces the opening of her
office in Decatur, Georgia. The mailing
address is PO. Box 1961, Decatur, 30031,
Phone (404) 377-9385,

T. Eric Ponder announces the opening
of his Georgia office at 12 W. Peachtree
Place, Atlanta, Georgia 30308, Phone (404)
BE8- 1005,

Among Firms

Jim R. Ippalito, Jr., former assistant
attorney general, has been appointed chief
counsel of the Alabama Department of
Transporiation, Offices are located at 1409
Coliseum Boulevard, Montgomery, 36130-
J050, Phone (334) 242-6350.

Rance M. Sanders announces a change
of address to Healthcare Realty
Management, Inc., 3310 West End Avenue,
Suite 400, Nashville, Tennessee 37203.
Phone (615) 260-8175.

Jonathan Edward Ozmint, formerly gen-
eral counsel for the South Carolina
Department of Labor, Licensing and
Regulation, has assumed duties as chief,
state grand jury, Office of South Carolina
Attorney General, His address is FO. Box
11548, Columbia, South Carolina 29211,
Phone (803) 734-3693,

Corley, Moncus & Ward announces that

e o v



J. Thomas King, Jr., formerly corporate
counsel for Collateral Mortgage and New
South Federal Savings Bank, has joined the
firm as a partner and Annette Talley
Phebus has become an associate. Offices
are located at 400 Shades Creek Parloway,
Suite 100, Birmingham, 35209, The mail-
ing address is PO, Box 59807, 35259-0807.
Phone (205) B79-5859,

Brooks & Hamby announces that
Daryl A. Atchison has become an associ-
ate. Offices are located in Mobile and
Citranelle,

Cabaniss, Johnston, Gardner, Dumas &
('Neal announces that Melanie Merkle
Bass has become a partner. Offices are
located in Birmingham and Mobile.

Sadler, Sullivan, Sharp, Fishburne &
Van Tassel announces that Kristin Bryance
Metheny, Jeffrey Gerald Tickal and Charles
Barton North have become associates,
Offices are located at 2500 SouthTrust
Tower, 420 N. 20th Street, Birmingham,
35202. Phone (205) 326-4166.

Pierce, Ledyard, Latta & Wasden
announces that John Charles S. Pierce and
W. Pemble DeLashmet have become share-
holders, and that Roger E, Cole, Kathryn
W. Peterson and Mark P. Eiland have
joined the firm. Offices are located at 1110
Montlimar Drive, Suite 900, Mobile, 36609,
The mailing address is PO. Box 16046,
36616. Phone (334) 344-5151.

Hare, Wynn, Newell & Newton
announces that Michael D. Ermert has
become a partner, and Nolan E, Awbrey
has become an associate, Offices are locat-
ed at The Massey Building, Suite 800, 290
21st Street, North, Birmingham, 35203-
3713. Phone (205) 328-5330.

Mark B. Craig and Brent M. Craig
announce the formation of Craig &
Craig. Offices are located at 2708-1
Highway 31, South, Decatur, 35603,
Phone (205) 355-5886.

Sheffield, Sheffield & Sheffield
announces a change of address to 205 20th
Street, N., Suite 323, Birmingham, 35203.
Phone (205) 328-1365.

Lloyd, Dinning, Boggs & Dinning
announces that Gregory S. Griggers has
become an associate. Offices are located
at 501 N, Walnut, Demopolis, 36732.
Phone (334) 289-0556.

Brantley & Willerson announces that
Robert Winston Lee has become an associ-
ate. Offices are located at 405 S, Hull
Street, Montgomery, 36104, The mailing
address is PO, Box 830, Montgomery,

36101-0830. Phone (334) 265-1500.

Robert F. Lewis announces the associa-
tion of Jon E. Lewis. Offices are located at
321 Frank Nelson Building, 205 N. 20th
Street, Birmingham, 35203, Phone (205)
254-3927.

Bradley, Arant, Rose & White
announces that Matthew A, Aiken, Lymne
R. Connery, Ronald H. Kent, Arlan D.
Lewis, Caroline W. Lewis, Jeffrey P.
Lisenby, Douglas C. Murdock, Rusha C.
Smith, Mary Claire St. John, Rebecca B.
Thai, and Mary Carol White have become
associates. Offices are located in
Birmingham and Mobile.

Jerome Tucker, I and Braxton Wagnon
announce the formation of Tucker &
Wagnon. Offices are located at 701 37th
Street, South, Suite 3, Birmingham. Phone
(205) 252-1166.

Ball, Ball, Matthews & Novak
announces that Michael L. White has
become an associate. Offices are located at
&0 Commerce Street, Suite 1100, FO. Box
2148, Montgomery, 36102-2148, Phone
(334) B34-T6R0,

Walker, Hill, Adams, Umbach,
Meadows & Walton announces that

Patrick C. Davidson, formerly of Sasser
& Littleton, has become an associate.
Offices are located at 205 8. 9th Street,
PO, Drawer 2069, Opelika, 36803-2069.
Phone (334) 745-6466,

Adams & Reese announces that
Timothy A. Clarke, J. Richard Moore and
Kelly C. Woodford have joined the firm as
associates in the Mobile office.

Bouloukos & Oglesby announces a
change of address for George J. Bouloukos,
David E. Oglesby, John Richard
Shoemalker, Jason Ashton Stuckey, and
Lee S. Lovoy to 2017 Second Avenue,
South, Birmingham, 35203. Phone (205)
J22-1641.

Baxier & Wilson announces the reloca-
tion of their office to 2625 University
Boulevard, Tuscaloosa, 35401, Phone (205)
349-1830,

Horace G. Williams, Courtney R.
Potthoff and Horace G. Williams, 111
announce the formation of Williams,
Pottholf & Williams. The mailing address
is PO, Box 880, Eufaula, 36072-0880.
Phone (334) 687-5834.

Vickers, Riis, Murray & Curran
announces that Evan Austill, Jr. has

Age 30 35 40
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About Members, Among Firms
{Comtinued from page 75)

become an associate. Offices are located
in Mobile.

Rothschild & Morgan announces that
Jeffrey A. Brown has become an associate.
Offices are located at 1030 First Avenue,
PO, Box 2788, Columbus, Georgia 31902-
2788, Phone (T06) 324-4167.

Charles M. Thompson and A. James
Carson, 111 announce that Kearney Dee
Hutsler has joined the firm, The new firm
name is Thompson, Hutsler & Carson,
Offices are located at Suite 720,
Independence Plaza Building, Homewood,
35209, Phone (205) 8§79-4393.

Emond & Vines announces that Kathryn
A. Lepper and Thomas M. Powell have
become associates, Offices are located at
2200 SouthTrust Tower, 420 N. 20th Street,
PO. Box 10008, Birmingham, 35202-0008.
Phone (205) 324-4000.

Young, Young & Parks announces that
Raymond Charles Bryan, formerly an asso-
ciate of the firm, has become a partner and

the firm name has changed to Young,
Young, Parks & Bryan. Offices are located
at 1108 Wilmer Avenue, Anniston, 36201.
Phone (205) 237-6645,

H.M. Nowlin and Robert S. McAnnally
announce the formation of Nowlin &
McAnnally, Offices are located at 118 East
Moulton Street, Decatur, 35601, Phone
(205) 353-8601.

Olschner & Hart announces that
Deborah S. Braden has become a share-
holder and Kelli C. Cole, Catharine M.
Smith and Michael C. Dodd have
become associates, Offices are located at
8 Office Park Circle, Suite 1, P.O. Box
531228, Birmingham, 35253. Phone
(205) 879-9905,

Cauthen & Cauthen announces that
Robert Sidney McAnnally has withdrawn
from the firm. Offices are located at 217
East Moulton Street, Decatur, 35602,
Phone (205) 353-1691.

Maddox, Austill & Parmer announces
the relocation of its offices to Lakeshore
Park Plaza, Suite 215, 2204 Lakeshore
Dirive, Birmingham 35209, and that Conley

Health

W. Knott has joined the firm as an associ-
ate. Phone (205) 870-3767.

Owens & Carver announces that M.
Bradley Almond has become a partner.
The new firm name is Owens, Carver &
Almond. Offices are located at 2720 6th
Street, Tuscaloosa, 35401. The mailing
address is P.O. Box 2487. Phone (205)
T50-0750,

Johnston, Barton, Proctor & Powell
announces that R. Marcus Givhan, William
K. Hancock and James P Pewitt have
become partners, Charles Morgan, Jr., for-
merly of Morgan Associates, Washington,
D.C., has joined as of counsel, and Debra L.
Mackey, J. Trent Scofield, John A. Smyth,
111 and David T. Payne have become asso-
ciates. Offices are located at 2000
AmSouth/Harbert Plaza, 1901 6th Avenue,
North, Birmingham, 35203-2618. Phone
{205) 458-9400,

Brown, Hudgens announces that
Margaret S. Allison has become an associ-
ate. Offices are located at 1495 University
Boulevard, PO, Box 18818, Mobile, 36616-
0818, Phone (334) 344-7744. - |
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Alabama Limited Liability Company Forms
and Practice Manual

You already know that LLCs are the hottest
business entities in the country. You also know that
Alabama has had its law since October 1993,

You Need Forms

You need forms and we’ve got them. Over 150
to speed up your work along with expert commentary
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Law. You will leam when and why each form should
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You've Got A Computer

Great. We've got every Alabama LLC form
available on computer diskette. Just bring up a form
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Louis H. Anders practices in Burr &
Forman's Tax and Estate Planning and Business
sections, participates in commercial and tax
litigation and is an expert in planning and
negotiating business acquisitions and sales.

W. Lee Thuston practices in the Business
Section of Burr & Forman, where his focus is
corporate law. Warren C. Matthews practices
in Burr & Forman’s Business Section,
concentrating in trusts and estates, corporate and
partnership taxation, and nonprofit entities. Their
combined backgrounds enable them to provide
an invaluable manual for Alabama practitioners.
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P.O. Box 1239
Brooklandville, MD 21022
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» William Holcombe Pryor, Jr. took
office as Attorney General of Alabama on
January 2, 1997, becoming the voungest
attorney general in
the United States,
He was appointed by
Governor Fob
James to complete
the term of Jeff
. Sessions, who was

y elected to the ULS.
Senate,
Pryor obtained a
bachelor's degree in legal studies, magna
cum laude, in 1984 from Northeast
Louisiana University. At Tulane University
School of Law, Pryor founded the school’s
chapter of the Federalist Society and was
both president of that society and editor-
in-chief of the Tilone Law Review. He
graduated magna cum laude in the top
two percent of his class in 1987,

Pryor began his legal career as a law
clerk for Judge John Minor Wisdom of the
1.5, Court of Appeals for the Fifth Circuit.
From 1988 to 1991, Pryor worked with
the Birmingham firm of Cabaniss,
Johnston, Gardner, Dumas & O'Neal. He
then joined several lawvers of that firm
who founded Walston, Stabler, Wells,
Anderson & Bains.

He is married to the former Kristan
Wilson, a certified public accountant in
Montgomery. They have two daughters,

* E. Terry Brown of Copeland, Franco,
Screws & Gill and Mark N. Chambless of
Chambless & Math, both of Montgomery,
have been admitted to membership in the
Commercial Law League of America. The
CLLA, founded in 1895, is North America’s
premier organization of bankruptcy and
commercial law professionals.

# The Family Law Section of the
Alabama State Bar has set up a fax pro-
gram to provide section members with
proposed legislation, new laws, etc.
Anyone interested in being added to this
network should contact J. Timothy
Smith at 1678 Highway 31 South, Suite

BAR BRIEFS

A&, Hoover, Alabama 35216. Phone (205)
823-1650.

¢ George Fleming Maynard, of

Maynard, Cooper & Gale in Birmingham,

was recently elected a Fellow of the
American Bar Foundation. The Fellows
15 an honorary organization of attorneys,
judges and law teachers whose profes-
sional, public and private careers have
demonstrated outstanding dedication to
the welfare of their communities and to
the highest principles of the legal profes-
sion, Fellows are limited to one-third of
one percent of lawyers licensed to prac-
tice in each jurisdiction.

» Tuscaloosa attorney Sarah L.
Thompson was elected to serve on the
hoard of the Alabama Humanities
Foundation at its October board meeting.
As the state affiliate of the National
Endowment for the Humanities, the AHF
provides public humanities programs
throughout Alabama. Free to the public,
these programs are designed to bring
together communities to examine their

heritage and culture through humanities
disciplines. In 1996, the AHF funded or
conducted over 800 programs serving one
million Alabamians.

= James W, Gewin, a partner in the
Birmingham firm of Bradley, Arant, Rose
& White, has become a Fellow of the
American College of Trial Lawvers.
Created in 1950 to recognize excellence
in trial lawyers, the college includes
members from every segment of the civil
and criminal trial bar of the United States
and Canada.

= James L. North of Birmingham
recently was appointed by Governor Fob
James to serve on the Court of the
Judiciary.

* Romaine 5. Scott, ITI has been
appointed an associate editor of the A/
Journal, the official publication of the
American Bankruptey Institute. He also
serves as a contributing editor and writes
a bimonthly ook review column for the
publication. H

Local Bar News

Jurisprudential Award.
This award is based on
the years of service o
Lee County and to the
legal profession. Mr.
Walker was presented
with a plague with a res-
olution and his portrait
will be hung in the court-

The Lee County Bar Association recently honored attorney Jacob
Walker. Jr. with the presentation of the Judge " Spud” Wright

room which was Judge Wright's at the Lee County Justice Center.
Pictured at right are: attorney Mary Lillian Walker {daughter); attorney
Sean Smith (son-in-law); Mr. Walker; Mrs. Jane Walker (wife); attorney
Jake Walker (son) and Edith Walker (daughter-in-law).
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Washington County

Established: 1800

The following continues a history
of Alabama’s county courthouses—
their origins and some of the people
who contributed to their growth. If
you have any photographs of early
or present courthouses, please for-
ward them lo: Samuel A, Rumore,
Jr., Miglionico & Rumare, 1230
Broum Marx Tower, Birmingham,
Alabama 35203,

BUILDING ALABAMA’S COURTHOUSES

By Samuel A. Rumore, Ir.

( Washington County )

vervone knows that George

Washington was the first president
of the United States. A not so widely
known fact is thal Washington County,
named for George, was Alabama’s first
county. As the first county, itisa

county of firsts. It was the
location of the first county
government in Alabama,
the first American courts
in Alabama, the first incor-
porated city in Alabama,
the first and only territori-
al capital of Alabama, and
so on, The story of
Washington County tells
much of the state's signifi-
cant early history.

The Gulf Coast region of
today's Alabama was the
scene of intense European
rivalry for close to three
centuries, The territory
that would become
Washington County was
claimed by Spain from
1519 to 1700, France gov-
erned the region as part of
Louisiana from 1700 to
1763, Fallowing the Treaty
of Paris of 1763, which
ended the Seven Years'
War, England controlled
the area until the end of
the American Revolution.
Then the Treaty of Paris of
1783 returned the region
to Spain,

In order to re-establish
its presence in the Llerrito-
ry, Spain took over the old
French Fort Tombeche,
located on the Tombighbee
River near Epes in present-
day Sumter County, and

renamed it Fort Confederation. The
Spanish also built a new fort in the
spring of 1788 on the lower Tombighee
at the head of navigation on a bluff
where the Indians had a river crossing.
As it was a common practice of that era
to name a fort for a military comman-
der or governor, the Spanish named this
Fort San Esteban in honor of the
Spanish governor, Esteban Miro. Fort

Tl
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“San Esteban” is Fort “5t. Stephens” in
English.

Fort St. Stephens had six comman-
ders during its ten years of Spanish
occupancy. These “commandantes”
acted as judges in the territory and kept
law and order based on Spanish rules.
The fort also helped to maintain peace
with the Indians by serving as a trading
and supply post.

Spain and the United States disputed
the boundary line between their respec-
tive territories. The United States
claimed all territory between the
Mississippi and Chattahoochee rivers
north of the 315t degree of latitude.
This paraliel is the present boundary
between Alabama and Florida, Spain
claimed all territory up to 32 degrees 28
minutes of latitude, which would be
represented by a line roughly extending
from York in Sumter Counly to
Monlgomery to Phenix City. The dispute
simmered between the two countries
until 1795 when the Spanish acquiesced
to the United States’ position in an
attempt to move the United States away
from its trade friendship with England
and toward closer ties with Spain.

In 1796, the United States government
commissioned Major Andrew Ellicott, sur-
vevor and astronomer, to find and fix the
new boundary line, a three-year long pro-
ject. From a hilltop beside the Mississippi
River, he used astronomical sightings to
find the 31st parallel and then his party
began to hack its way through the wilder-

ness eastward Lo the .
Chattahoochee, When
the surveying party
reached the Mobile
River, Ellicott erected a
sanidstone boulder 1o
mark the boundary. On
the southern side of
the rock he carved in
Spanish, “Dominion of
his Catholic Majesty,
Charles IV", On the
northern side he
carved in English “U.S,
Lat. 31 1799°,

The Ellicott Stone
is the only known
stone monument set
by Ellicott during his
famous survey. It is
recognized as the old-
est historic surveying
monument in the southeast. In 1972
the marker was listed on the National
Register of Historic Places and today is
shown on state road maps. The stone
still sits on its original site, but is in
need of protection from the weather
and vandals. Located in northern Mobile
County, it is owned by the City of
Mohile.

Since Fort St Stephens was north of
the settled boundary line, it became
United States property. The small
Spanish detachment waited for United
States officials to take possession of the
fort. Finally, on February 5, 1799,

The old Wesshington Courily Cotorthotese, builf i F908 {Courtesy of C A Browsy)

Earlivst kmowm picture of the Wasfimgton Counfy Courthowse, pessitly fakerr af
the chedicution i 1908 {Courfesy of Mre. Sarah Odoem, Chaterns, Alsbeme)

Lieutenant Fernando Lisoro, the com-
mander, tired of waiting for an official
change of command, delivered the keys
to the fort to an American settler,
Richard Brashears, with instructions to
turn them over to the American author-
ities. Lisoro then left for Spanish terri-
tory. It was not until May 5, 1799, that
Lieutenant John McClary arrived from
Natchez with soldiers of the 2nd United
States Infantry to make St. Stephens an
American fort,

The United States Congress created
the Mississippi Territory on April 7,
1798. At the time there were only two
population centers in the territory—
Natchez on the Mississippi River and
the Tombighee settlements near the
junction of the Tombigbee and Alabama
rivers. Therefore, the territory was
divided into two districts—the Natchez
District, which included the land west
of the Pearl River, and the Tombighee ar
Mobile District, which was east of the
Pear] River.

Adams County and Pickering County,
now called Jefferson County, in
Mississippi, were the first two counties
created in the Mississippi Territory on
April 2, 1799. While both of these coun-
ties technically included parts of present-
day Alabama, their focus was primarily in
the western part of the territory.

On June 4, 1800, Mississippi
Territorial Governor Winthrop Sargent
established Washington County in the
Tombigbee District. It included all of
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Adams and Pickering counties east of
the Pearl River to the Chattahoochee
River. The county comprised more than
27,000 square miles. Subsequently, 18
counties in Mississippi and 29 counties
in Alabama were carved in whole or in
part from its boundaries.

The original Washington County was
more than four times the size of either
of the other two counties in the
Mississippi Territory. Seeking a central
location for the county seat, the gover-
nor chose McIntosh Bluff on the west
bank of the Tombighee River, approxi-
mately 40 miles north of Mobile,
then a Spanish city. Thus, the dis-
tinction of being the first county
seat in the first county of Alabama
goes to Mclntosh Bluff, named for a
prominent early settler of the area,
MelIntosh Bluff would later hold the
distinction of being the first county
seal of Baldwin County when that
county was created in 1809,

Captain John Mcintosh, a British
officer who had served in west
Florida, came to the territory on
the west bank of the lower
Tombighee River after it was
opened for settlement following a
treaty between the British and the
Choclaw nation at Mobile in 1765.
He received a land grant of 500
acres which included the bluff on
the Tombighee which thereafter
hore his name. He built a planta-
tion there, and in 1780, his grand-
son was born there. This grandson,
George M. Troup, would one day
become governor of Georgia and
the first person born in Alabama to
become governor of a state.

During the Revolutionary War,
John Mcintosh remained a loval British
subject. Because he did not support the
Revolution, he was forced to abandon
his property after the war, Despite the
departure of the Mclntosh clan from
Washington County, the Mcintosh name
remains today.

The first American courts were held
in Washington County in 1802 and
1803, Superior Court convened in
September 1802, with the Honorable
Seth Lewis, chief justice of the
Mississippi Territory, presiding. The first
county court was held at McIntosh Bluff
in 1803,

In 1804 Harry Toulmin, an
Englishman by birth, became Federal
Territorial District Judge in the
Tombigbee District of the Mississippi
Territory. His district consisted mainly
of the settlements along the Alabama,
Tombighee and Mobile rivers north of
the 31st parallel. After becoming famil-
iar with the territory, he decided that
the county seat should be moved to a
new location.

The reader might ask how one man,
even though he was a federal judge,
could single-handedly relocate the

WASHINGTON COUNTY
First county In Alabama
ted In l_F!.I.Il"Il_ by

Wishingion Courly mrker 1 front of the courthouse

county seat? While Toulmin's official
judicial duties consisted only of presid-
ing over the federal court, because the
county was mostly wilderness at that
time, he was the primary federal officer
in this large area. Due to the lack of
other officials, he became the de facto
diplomat to the Indian tribes, the
responsible reparter to Washington and
Natchez, the postmaster, the chief legal
official, and the overall symbol of law
and order. One of his biographers also
stated that he preached, presided at
funerals, performed marriages, prac-
ticed medicine, made Fourth of July

speeches, and in general was the head of
the Tombigbee settlements. So his deci-
sion to move the county seat of
Washington County was accepted by the
people.

In 1805, Toulmin established
Washington's second county seat in the
Sunflower Bend area, which was
approximately eight miles north of
Mcintosh Bluff and 15 miles south of
5t. Stephens. He named the village
Wakefield in honor of the English town
in Oliver Goldsmith's novel, The Vicar
of Wakeffeld.

The first court in Wakefield was
held in September 1805. Although
Wakefield was never a large place,
it served as county seat of
Washington County from 1805 to
1809, The log courthouse and jail
sat opposite each other on the road
from St. Stephens to Mobile.
Wikefield has one prominent claim
to distinction. It was incorporated
on February 1, 1805. This act by
the Mississippi Territorial
Legislature marked the first time
that a municipality in the area that
would become Alabama was incor-
porated, almost 15 years before
Alabama attained statehood.
However, due to changes that took
place in 1809, Wakefield lost the
county seat, quickly declined and
thereafter ceased to even exist.

In 1809 the land area of
Washington County was drastically
A reduced, from more than 27,000
square miles to a more manageable
1,640 square miles. A large portion
was left without county govern-
ment, awaiting the creation of new
counties of reasonable size over the
next few years as settlement in the ter-
ritory progressed. The western portion
of Washington County, located in pres-
ent-day Mississippi, was taken away to
form Wayne County. And a large portion
of southern Washington County west of
the Alabama River became Baldwin
County. The significance of this event
was that Wakefield, the county seat of
Washington County, ended up within
the boundaries of Baldwin County.
Mcintosh Bluff became the first county
seat of the new Baldwin County. The
town of Wakefield died. It is interesting
to note at this point that in the 40-year
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period between 1780 and 1820,
Mclntosh Bluff was under the
control of three different
nmations—England, Spain and the
United States: two territories—
Mississippi and Alabama; one
state—Alabama; and three diifer-
ent counties—Washington,
Baldwin and, in 1820, Mahile,
Finally, in 1829, the boundary
lines changed once again and it
returned to Washington County of
which it remains a part today.

A side note is that when
Baldwin County was created in
1809, it was totally west of the
Alabama River, and it included
parts of present-day Washington,
Mobile and Clarke counties. In
1820 the county was literally lifted
to a different location totally east
of the Alabama River. Baldwin has
the distinction of being the only
county in Alabama that was totally
removed from its original site, No por-
tion of present-day Baldwin County was
part of the original Baldwin County.

Following the boundary changes of
1809, a third county seat for
Washington County had to be chosen.
In 1807 three small towns had grown
up around the former Spanish fort at
St. Stephens: Franklin, Rodney and
Carroliton. Franklin was named the
new county seal and served the county
until 1815. It should be noted that
Clarke County was created in 1812 pri-
marily from land in Washington County
located east of the Alabama River. This
action had left Washington County with
only 770 square miles of area.

On December 23, 1815, the territorial
legislature passed an act establishing
the permanent seat of justice for
Washington County at St, Stephens and
levying a tax for the construction of a
courthouse and jail. By this time,
Franklin and the other small towns had
merged with St. Stephens. St. Stephens
grew as the fourth county seat, soon
garnering both the Choctaw Trading
House and the Federal Land Office. It
was now the most prominent
Tombigbee settlement.

St Stephens had been incorporated
by the Mississippi Territorial Legislature
on December 18, 1811, By 1815 the
communily had 40 homes, several ware-

houses, a steamboat company and the
county seat. The next step up for SL.
Stephens came in 1817 when it was
selected to be the Alabama Territorial
capital following the division of the
Mississippi Territory.

As the Alabama capital, St Stephens
was indeed an important place. The first
state bank was chartered there. The
town had a newspaper. It contained
public buildings made of brick and
limestone. The only two sessions of the
territorial legislature met there.

The first session convened at the
Douglas Haotel in St. Stephens on
January 19, 1818, The members of the
Mississippi Assembly who resided in
Alabama became the first territorial leg-
islature for the Alabama Territory,
which consisted of seven counties at
that time. The lower house had 12 rep-
résentatives. The upper house, or
Council, would have had three mem-
bers. However, before the legislature
meet, one died and one resigned. That
left James Titus of Madison County as
the only member present. He had been
president of the upper house in the
Mississippi legislature so he was quite
familiar with the protocol of that body.
He called the Council to order,
answered the roll call, elected himself
president, voled on bills, moved for
adjournment, voted on the same, and

The memrest Wishingfon County Courthowse, dedioated by Gor. George Witlloce Septernber 4, 1964

declared the Council adjourned. This
was probably the only time in American
history when a single person composed
the entire membership of a legislative
body.

The second session of the territorial
legislature convened at St. Stephens on
November 2, 1818, in hotel rooms rent-
ed from Lemuel and William Alston.
The primary concern for this session
was the location of a state capital. A
compromise was reached when
Huntsville was selected as the tempo-
rary state capital until a town to be
called Cahawba could be laid out at the
junction of the Cahawha and Alabama
rivers, This decision sealed the fate of
St. Stephens. Once the capital moved
away, most of the people likewise left.
Any hope of a great metropolis on the
Tombighee was lost.

5t. Stephens continued to serve as
county seat of Washington County until
1825. However, the town of St
Stephens failed to prosper. By the late
18205, the town had largely ceased to
exist. By the 1860s it had become over-
grown with vegetation,

Besides the removal of the state capi-
tal, there were several other reasons for
the decline of St. Stephens. First of all,
new shallow-draft river steamboats
allowed navigation beyond St. Stephens
to points upriver. It was no longer sig-
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nificant as the port at the head of navigation on the river. Also,
by this time, Mobile was no longer a Spanish city and goods
could be traded freely there withoul foreign tariffs. The United
States government moved the Indian trading post farther
upriver. And, finally, a yellow fever epidemic caused many resi-
dents to seek homes elsewhere.

In 1899, a Spanish Evacuation Centennial Committee held a
celebration marking the 100th anniversary of American occu-
pation of the old fort. The event took place on May 6, 1899 at
the site of Old St. Stephens. The participants and dignitaries
arrived by water because of the inaccessibility of the place by
land. Many speakers gave historical orations on that occasion.
But the site where the fort had once stood was at that time
only a grove of trees, The reports described St, Stephens as a
wilderness,

Today the site of St. Stephens is a quarry from which rocks
are carved out to make cement. The Alabama Historical
Commission set aside funds for the preservation of the proper-
ty in 1971. However, no agreement could be reached with the
property owners, Today there is a largely inaccessible historic
marker at the site of Alabama’s first capital and little else. The
site remains significant even today because the base meridian
of all Alabama maps is called the St. Stephens Meridian and
passes through the site of Old St. Stephens. Alabama should
do more to memorialize its first capital.

The fifth county seat of Washington County was given the
descriptive name of Washington Courthouse. It was located
close to what was then the center of the county approximately
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six miles northeast of the town of Millry. The courthouse was
built in 1825 on land deeded by Robert Callier, Jr. The court-
house was constructed on a hill overlooking the town. In
1826, a jail, three stocks and a whipping post were buill for
the county.

In 1825, Washington County consisted of an estimated 820
square miles. This period was an era of shifting boundaries. By
1829 the southern boundary was extended to its approximate
modern-day position. The county grew to 1,440 square miles.
Then, in 1832, the county's territory increased again as its
area covered almost three-fourths of present Choctaw County.
Tolal area was now 1,740 square miles,

In 1842 the sixth county seat for Washington County was
established because the Washington Courthouse building
burned with the loss of many records, Barryton, whose name
was changed in 1849 to Barrytown, became the county seat.
Barryton is a shortened version of the combination “Barrel
Town". This descriptive name referred to the large number of
barrels of turpentine produced by the local industry. Barrvton
served as the county seat until 1847 when Choctaw County
was created, and Barrvton found itself located in the new
county. Washington County now had 1,090 square miles of
territory and it needed another new county seat.

The seventh county seat for Washington County, selected in
1848, was “New™ St Stephens. This town is located two miles
south of the site of “Old" St. Stephens and approximately 12
miles northwest of Jackson in Clarke County. 1t was estab-
lished to serve as the railroad station for (the older town. The
legislature in naming the new St. Stephens as the county seat
specified that the courthouse would be located al a site that
had been the residence and field of John B, Hazard.

The courthouse was constructed in 1854 by Levin Jefferson
Wilson. 1t is still standing on County Road 34 in new St.
Stephens today. This two-story frame structure has exterior
slairways leading wp to a porch topped by a pediment. The
upper floor was used for meetings by the Masonic Lodge of
new St. Stephens. When the county seat moved for the eighth
and final time, the Masonic Lodge bought the building from
the county.

The Masons have maintained the building and performed
some restoration work on it. The original sheet metal roof
lasted 100 vears and was replaced by a tin roof in 1954 con-
structed by Rufus Beech and Coleman Moseley, At the same
time, repair work on the sills was carried out under the super-
vision of George King, In 1985 the lodge had the front of the
building restored to its original appearance, Today this former
courthouse is in need of substantial repairs, but it is still used
as a Masonic meeting place. The Alabama Historical
Commission is seeking to have the structure named to the
National Register of Historic Places,

On January 28, 1907, the voters of Washington County, by a
two-to-one margin, chose to move their county seat an eighth
time to the new and centrally located town of Chatom. The
origin of this name is uncertain but it is believed to be a pho-
netic spelling of the English proper name “Chatham.” One
writer has linked this name to ancestral lands of Ceorge
Washington. Another writer connects the name to William
Pitt, the first Earl of Chatham. A third author claims the name
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was coined by an early resident, Fred
Jordan, who petitioned the post office
department in Washington, D.C. to
establish a post office and name il
Chatom, The authorities did establish a
post office there on October 1, 1904,
Whatever the origin of its name,
Chatom, Alabama is unigue because it is
the only city name with that spelling in
the entire United States,

A courthouse was built at Chatom in
1908, W. S. Hull of Jackson, Mississippi
designed the structure. He received
£1.650 for his efforts. The earliest
known photo of the building shows a
two-story brick structure with classical
styling, The facade included a triple
arched entry on the lower level sur-
mounted by a pedimented portico. The
pediment was supported by four
Corinthian columns.

By the 1960s, Washington County
needed a new court building. The old
cornerstone was removed in 1963 when
the courthouse came down. Inside were
coins dating back to 1868 and a copy of
the Washington County News dated
January 24, 1907, which referred to the

proposed moving of the courthouse to
Chatom. This comerstone is now locat-
ed in the county museum in the base-
menl of the new courthouse.

The newest Washington County
Courthouse is a modern structure that
was dedicated by Governor George
Wallace on September 4, 1965, Honored
guests at the ceremony included the
governor's wife, Lurleen Wallace,
Senator John Sparkman, Congressman
Jack Edwards, and former Congressman
Frank Bovkin who lived in Washington
County. The architect for this building
was T. Cooper Van Antwerp of Mobile.
The contractor was F. B, Bear, Jr. of
Montgomery, The cost was approximate-
ly $1 million.

Because of its long history as
Alabama's first county, the citizens of
Washington County have a long legacy
of experiences with the American sys-
tern of justice in their eight separate
county seats. This legacy is reflected in
two guotations found at the new court-
house, In the main courtroom is the
guote: “The Life of a Nation Rests On
the Quality of Its Justice.” The exterior

facade sums up the true glory of the
American judicial system with its quote:
“Equal Justice Under the Law Is the
Basis of Our Democracy.” B

Seurces: The History of Washinglon
County, First County in Alabama,
Jacqueline Anderson Matte, 1982; arti-
cle in the Washinglon County News
on past and present courthouses, April
24, 1996; Alabama Atlas of Historical
County Boundaries, John H. Long,
editor, 1996.
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Regular Session

The 1997 Regular Session began
February 4, 1997 and will continue
until May 19, 1997. During these 105
calendar days the Legislature can meet
for 30 legislative days; these are gener-
ally on Tuesdays and Thursdays, with
committee days on Wednesdays. The
Legislature has before it the following
Institute-drafted bills:

Multiple Persons Accounts

The Act addresses deposits in all types
of financial organizations and corrects
the problem of inconsistent treatment
of joint accounts among different finan-
cial institutions in Alabama. The Act
contains several sections which resolve
ownership questions affecting parties
and death beneficiaries of accounts.
Separate sections are devoted to pro-
tecting financial institutions if they
make payment in accordance with the
account contract terms.

The Act includes sample statutory
forms that provide clear and simple
instructions to both financial institu-
tions and depositors in setting up multi-
person accounts, Many of the account
agreements being used in Alabama now
do not allow the depositor to distinguish
among the different functions of the

Robert L.
McCurley, Jr.
Robert L. McCurley,
Jr. i the director of
tha Atabama Law
Institute at tha
University of Alabama
He received his
undergraduaie and
law degreas from tha
Liniversity

multiple-person account, with the result
that the depositor's use of a joint
account for one purpose may vield
unwanted results after death.

Uniform Family Support Act

The recently enacted Federal Welfare
Reform Acts requires each state to pass
the Uniform Interstate Family Support
Act (UIFSA). UIFSA was initially passed
in 1992 and was adopted by a majority of
the jurisdictions in the United States. In
1996, the Commissioners adopted the
1996 draft that included amendments
designed to improve the Act, as well as
provide a smoother transition between
those jurisdictions who had adopted
UIFSA with those who had not, This new
law, when enacted, will replace
Alabama's current law (Ala. Code § 30-4-
80 through 98).

One of the major drawbacks Lo the
current interstate income withholding
law in Alabama is that the orders, in
general, are not affected by other sup-
port orders. This results in the potential
of several states issuing conflicting sup-
port orders relating to the same parties
and child. This leads to confusion on the
part of a payer as to which amount he or
she should pay and sometimes results in
arrearage if the payer pays the lesser of
the amounts specified in the orders.

Under UIFSA, the act will establish a
priority scheme in which there will be a
determination as to which jurisdiction
may issue a child support order. Thus,
even though there may be more than
one state involved in enforcing a chiid
support order at the same time, the
order that is being enforced will be the
same amount. This is accomplished
through the process of having one state

assume continuing exclusive jurisdic-
tion, with modification of that order
under very limited circumstances.

UISFA also contains a one-state
enforcement mechanism that allows for
direct withholding. Therefore, an order
can be sent directly to an employer in a
second state without the necessity of
“domesticating” the order. The Act also
provides immunity for an employer who
complies with an income withholding
order of another state in accordance
with the provisions of the Act.

UISFA also substantially increases
the methods in which courts and agen-
cies may interact among each other
concerning issues relating to child and
spousal support. This allows the state
to take advantage of the new technolo-
gy available to speed up the enforce-
ment process.

Another component of UISFA is a
long-arm provision for asserting person-
al jurisdiction over a nonresident in an
action to establish paternity or support.
Also, a state that issues a support order
and remains the residence of either the
obligor, obligee or child has “continuing
exclusive jurisdiction” unless the indi-
vidual parties agree in writing for anoth-
er state to exercise jurisdiction.
Moreover, an ex parfe temporary support
order or a temporary support order
pending a determination of a jurisdic-
tional conflict does not affect the “con-
tinuing exclusive jurisdiction” of the
issuing court.

It should be noted that USIFA does
not affect the calculation of an arrearage
under an existing order. Under the
Bradley amendments, 42 U.S.C §
666(a)(9), arrearages are judgments that
are entitled to full faith and credit.
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The Act provides for uniformity in the procedure involved
in the enforcement of spousal and child support orders from
various states. The Department of Human Resources will be
designated as the support enforcement agency for the State
of Alabama,

UCC Article 5 Letters of Credit

The revision of this Article is the first since the Uniform
Commercial Code was passed in 1965,

A letter of credit is an instrument that participates in the
payment system along with drafts, checks and electronic
funds transferring money. A typical example would involve
an American company buying goods from a European manu-
facturer. The European manufacturer is willing to do busi-
ness provided it has assurances of payment for the goods
which are purchased. The American company then applies to
its bank with which it has accounts and receives a letter of
credit from the bank. The bank issues the document that is
in actual letter form. In the letter it guarantees the manufac-
turer in Europe that the bank will pay money up to a certain
amount upon receipt of an appropriate document, usually a
draft, from the European manufacturer. The letter of credit
may also contain other documentary conditions on which
the parties agree. The letter of credil provides the guarantee
of payment to the European supplier that at an appropriate
time in the transaction the manufacturer is paid upon pre-
sentation of the draft to the bank. Then the bank debits the
appropriate account of the American company to receive its
money. The letter of credit business is a $200 billion indus-
try in the United States. Half of all exports outside the
United States are financed by letters of credit.

Alabama's UCC Article 5 is outdated and no longer reflects
current commercial practice. New legal issues have developed
which are resolved by the new law. This Act conforms our law
with international law and practice which facilities interna-
tional trade.

Limited Liability Company Amendments

Alabama adopted its Limited Liability Company law in 1993,
When Alabama passed its law it was the 14th state to pass a
LLC law. In the three and a hali vears since Alabama'’s enact-
ment all other states have since passed LLC laws.

One of the major revisions in other states will allow for a
one-person LLC organization, whereas Alabama requires two
or more. There is also a need for a merger provision to enable
other entities to be able to merge into LLCs. Filing provisions
with the Secretary of State have been modified to remove the
filing of an annual report. Further, there is a change in the
buyout rule and adds fiduciary obligations to the members
with each other.

Legal Separation

Alabama has long had a divorce from bed and board which is
found in Ala. Code §§ 30-2-30 and 31. It does not provide any
guidelines as to what a legal separation would be. This new law
will allow the court to enter into a legal separation if requested by
one or both parties provided that the jurisdictional requirements
for dissolution of marriage bave been met. In a legal separation

the parties may agree on a property settlement, temporary alimo-
ny and child support. Further discussion of this bill can be found
in the January 1997 Alabama Lawyer.

Revised Limited Partnership Act

Alabama passed its current limited partnership in 1983 but
followed the 1976 Uniform Limited Partnership Act. This Act
is now over 20 years old and has been revised by the National
Conference of Commissioners on Uniform State Laws.,

The proposed revision of the Alabama Limited Partnership
Act has two goals, one narrow and the other more broad.
First, the proposed act amends the “default” rules that apply,
in the absence of a provision in the partnership agreement, to
the withdrawal of a limited partner from the partnership.
Current estate tax laws make the Alabama law less advanta-
geous than the laws of some other states, for example, Georgia
and Delaware, As a result, a number of Alabama-based limited
partnerships have been formed under the laws of other states.
The statute removes that impediment to using the Alabama
Limited Partnership Act. The second, broader goal is to bring
the Alabama Act in line with the most current version of the
Uniform Limited Partnership Act promulgated by the National
Conference of Commissioners on Uniform State Laws by
streamlining the information reguired to be set forth in the
certificate of limited partnership and by clarifying the activi-
ties in which a limited partner may engage without loss of
limited liability.

institute Home Page—www.law.ua.edu/ali

The most recent information concerning any of the above
bills can be obtained on the Internet by searching the Alabama
Law Institute's home page. During the Session the status of
the above bills will be brought up to date each Friday. The text
of these bills is also available on-line along with bill numbers
and sponsors.

Under the “Links to Law" related cites is a “click-on” to the
home page for state government, which includes the
Legislature, state agencies and constitutional officers such as
the Governor's office and Secretary of State, There are also
connections to the state bar, Alabama School of Law and
Cumberland School of Law.

For more information, contact Bob McCurley, director,
Alabama Law Institute, P.O. Box 861425, Tuscaloosa, Alabama
35486-0013; fax (205) 348-8411 or phone (205) 348-T411. ®
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Ray O. Noojin, Jr.

ereas, the Birmingham Bar
Association lost one of its dearest
and cherished distinguished members
on June 17, 1996. Ray 0. Noojin, Jr.,
known affectionately and forever as
“Ronnie”, or “Nooj”, or “the Nooj”, died
after a brief illness.

Whereas, Ronnie was born in
Durham, North Carolina and he moved
to Birmingham as a small child when
his father, Dr. Ray 0. Noojin, Sr., was
called to found the Department of
Dermatology at the University of
Alabama in Birmingham in 1945, He
attended Ramsay High School in
Birmingham where he was an outstand-
ing athlete and student. He attended
Vanderbilt University where he lettered
in baseball as a freshman and sopho-
more. He transferred to the University
of Alabama graduating with a B.S.
degree in English and chemistry and
was a member of Kappa Alpha Order.
He graduated from the University of
Alabama School of Law with a 1.D.
degree in 1970. While in law school, he
sat on the Campbell Moot Court Board
of Directors and was editor of the
Alabama Law Reporter,

Whereas, he was a partner with the
law firm of Hare, Wynn, Newell &
Newton since 1980. He was a member
of the Birmingham Bar Association,
Alabama State Bar, Alabama Trial
Lawyers Association and American Bar
Association. He served on the executive
committee and as president of the
Birmingham Bar Association in 1992,
He served on the Board of Governors of
the Alabama Trial Lawyers Association
from 1979 to 1990 and was on its exec-
utive committee since 1991, He served

MEMORIALS

on the Jefferson County Judicial
Commission from 1994 until his death
and served as president of the
Birmingham Bar Foundation from 1995
until his death. He had served on the
editorial board of The Alabarna Lawyer
since 1992,

Whereas, Ronnie was active with and
loved his alma mater, serving as a mem-
ber of the executive committee of the
Jefferson County University of Alabama
Alumni Association since 1980 and was
its president in 1986, He was a member
of the board of directors of the
University of Alabama Law School
Foundation since 1993 and served on
the University of Alabama President’s
Cabinet from 1995 until his death. He
was Jefferson County Alumni
Association Alumni of the Year in 1995.

Whereas, he was also active with the
Monday Moming Quarterback Club
serving as a member of its executive
committee and as its captain in 1989,
He served on the Crippled Children's
Foundation as a member of the board of
directors, was its treasurer and served

as chairman of the finance commilttee.

Whereas, he was a member of the
Canterbury United Methodist Church,
Birmingham Rotary Club, the Country
Club of Birmingham, Shoal Creek, and
Ducks Unlimited.

Whereas, Ronnie left behind a dedi-
cated wife, two daughters, a son, his
mother, and sisters, as well as other rel-
atives and an endless number of friends.

Whereas, “Nooj” was a leader of his
profession, who loved it and gave to it;
he was a friend to all; he was the one
person of his profession who pulled
together the traditional polarized fac-
tions of the bar; he was the one person
whose friendship transcended the tradi-
tional boundaries of trial lawver, busi-
ness community and medical commu-
nity; he was forever with a smile, a
calming voice of reason, a zest for life,
the world's greatest practical joker, the
fiercest of competitors. He loved to have
fun and he loved a good joke; he was
even a good cook.

Whereas, “Nooj" was the author, dis-
tributor and master of The Factor, known
especially to his friends and family.

Whereas, Ray 0. Noojin, Jr. was a very
wonderful lawyer, a very wonderful per-
son and the very best best friend ever to
many people. He cannot be replaced
and he will be sorely missed.

Whereas, this Resolution is offered as
a record of our profound admiration,
love and affection for Ray 0. Noojin, Jr.
and our condolences to his devoted
wife, daughters, son, mother, sisters,
and the other members of his family.

—M. Clay Alspaugh
President, Birmingham Bar
Association
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Thomas E. Skinner

he Birmingham Bar Association lost one of its distin-
guished members through the death of Thomas E. Skinner
on October 19, 1996 at the age of 90,

Thomas E. Skinner was a native of Lucedale, Mississippi, but
lived in Birmingham, Alabama most of his life. He was a grad-
uate of the University of Alabama School of Law, and had been
a member of the Birmingham Bar Association since 1931,
During his long and distinguished career, Thomas E. Skinner
served as a municipal judge for the City of Birmingham, and
in 1939 he authored and published a widely-used annotation
of Alabama Constitutional Law. During 1957, Thomas E.
Skinner served as chairman of the Commission for
Constitutional Reform which proposed a system of modern
rules of civil procedure to the Alabama Legislature. It can be
said that his work was part of that which prompted the adop-
tion of the Alabama Rules of Civil Procedure in 1974,

Thomas Skinner leaves as survivors his wife, Margaretl 5.
Skinner; two daughters, Jane Webb and Cathy Williams; one
son, Thomas E. Skinner, Jr.; and an innumerable host of fami-
Iy, colleagues and friends who moumn his passing.

Whereas, this Resolution is offered as a record of our admi-
ralion and affection for Thomas E. Skinner and of our condo-
lences to his wife, daughters and son, and the other members
of his family,

—M. Clay Alspaugh
President, Birmingham Bar Association

J. Louis Wilkinson

Birmingham Bar Association lost one of its distinguished
members through the death of ), Louis Wilkinson, who passed
away on Saturday, November 16, 1996,

J. Louis Wilkinson was a graduate of the University of Alabama
School of Law and served as an assistant city attorney in the legal
department of the City of Birmingham, and also as an assistant
district attorney for Jefferson County. For a number of years, he
practiced as a criminal attorney in the private practice of law.

In 1978 he was appointed to the Alabama Board of Corrections
by Governor George C. Wallace and taught as an adjunct professor
at the Birmingham School of Law.

Whereas, this Resolution is offered as a record of our admiration
and affection for J, Louis Wilkinson and of our condolences to his
four children and other family members.

Now, therefore, be it resolved by the executive committee of the
Birmingham Bar Association in its regular meeting assembled:

1. This Executive Committee greatly mourns the passing of 1.
Louis Wilkinson and is profoundly grateful for the example and
his long and useful life has brought to the membership, both indi-
vidually and collectively.

2, That the surviving members of the family of J. Louis
Wilkinson are hereby assured of our deep and abiding sympathy.

3. That a copy of this resolution be spread upon the records of
the Birmingham Bar Association as a permanent memorial to our
departed brother.

4. That copies of this resolution be furnished to his four chil-
dren as our expression to them of our deepest sympathy.

—M. Clay Alspaugh
President, Birmingham Bar Association

John C. Payne

ohn C. Payne, Warner Professor of Law Emeritus at the

University of Alabama Law School, died November 17, 1996
at DCH Regional Medical Center.

Payne's scholarly works include an estimated 50 major law
review articles, some of which were reprinted in England,
Scotland and Australia, five books, and eight reviews of legal
publications. At the request of the British Legal Association,
he gave a series of lectures in England in 1975,

He was born in Alexandria, Virginia, December 31, 1913, the
son of Robert Lochbie Payne and Sarah Sills Payne. He lived his
childhood in Norfolk and later in Columbia, South Carolina. A

graduate of the academic and law schools of the University of
South Carolina, he held postgraduate appointments as a Morris
Fellow, Columbia University Graduate Law School and a Sterling
Fellow, Yale University Graduate Law School,

Payne served during World War 11 as a weather technical
sergeant, seeing duty in the West Indies. Subsequently, he spent
a year in private practice in Columbia, and then accepted a tem-
porary position at the University of South Carolina Law School;
there, he found that he loved teaching. It was then that he
decided to come to the University of Alabama, where he served
on the law faculty until his retirement in 1983,
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Throughout his career, one of Payne's major interests was
the law library. Because he served for many yvears as faculty
adviser to the library, he could well be considered the archi-
tect of the current collection. The library now holds and con-
tinues to add to the Payne Collection.

Payne’s expertise was the law of real property, and in this
connection he testified before committees of both houses of
the Congress on housing closing costs, He designed and the
Alabama Legislature implemented in Tuscaloosa a method of
clearing titles called the seli-indexing system that has been
Judged a major contribution to property law. It has served as a
model for many other counties and cities in the state,

In 1960, Payne was a member of the Alabama State Bar
Committee of Jurisprudence and Law Reform, and he was

appointed to membership in the Commission on Uniform
State Law, a position he held for four vears,

Payne was a member of Phi Beta Kappa, Omicron Delta
Kappa, Order of the Coif, the American Society of Legal
History, the Selden Society, and Christ Episcopal Church, and
was an honorary member of Jasons,

Survivors include his wife, Eunice Hinman Payne; a daugh-
ter, Tusten Payne Lanning, Destin, Florida; his brother, Robert
L. Payne Jr,, Oxford, Mississippi; and two nephews.

—J. Sydney Cook, 111
Rosen, Cook, Sledge, Davis, Carroll & Jones, PA.
Tuscaloosa, Alabama

Hardy Bolton Smith

Wherv:as. Hardy Bolton
Smith, who served his
community and this associ-
ation with dignity and dis-
tinction, died on August 1,
1996, and the Mobile Bar
Association wishes to
remember his name and his
sérvice; and,

Whereas, Hardy was born
in Mobile, Alabama on April
22, 1930, He attended ele-
mentary and grade schools
in Mobile and in 1950 he
graduated with a B.S. degree from the University of Alabama.
He joined the United States Air Force during the Korean con-
flict and on July 18, 1953, while stationed in Madison,
Wisconsin, he and Donna Jean Jenkins were married. In 1955
he entered the University of Wisconsin Law School, and in
1957 he was awarded his LL.B. degree; and,

Whereas, upon graduation from law school, Hardy returned
with his family to Mobile and in 1958, after passing the
Alabama State Bar examination, he became a partner in the
firm of Gaillard, Gaillard, & Smith; from 1963 to 1976 he was
a partner in the firm of Gaillard, Wilkins & Smith: and from
1976 to 1979, he was a partner in the firm of Gaillard, Smith
& Little. In 1979 he became a sole practitioner. He chose his
confidante and helpmate, his wife Donna, as his legal secre-
tary, a position which she held for the remainder of his prac-
tice. Hardy was a member of the Alabama State Bar, the
Wisconsin State Bar and the American Bar Association and
was authorized to practice before the United States Supreme
Court. He specialized in real estale, probate and personal
income tax law and served on numerous committees of the
Mobile Bar Association; and,

Whereas, throughout his adult life, Hardy continued his
affiliation with the United States Air Force. He was a graduate

of the highly regarded Air War College and received degrees
and certificates from other Air Force educational institutes
made available to officers of company and field grade. After
receiving the Air Force Commendation Medal, he retired from
the military service with a rank of Lt. Colonel. He was a mem-
ber of the Air Force Association and the Reserve Officers
Association; and,

Whereas, in an effort to satisfy an insatiable cuniosity, Hardy
read extensively, Although many subjects engaged his atten-
tion, he developed a keen interest in military history, military
weaponry and strategies and tactics of great military leaders.
His consuming interest in these studies led him to join the
prestigious “Order of World Wars™ and,

Whereas, Hardy is survived by his wife, Donna Jenkins
Smith; two daughters, Diane Smith Conklin of Blue Springs,
Missouri and Cynthia Smith Kirk of Mobile; two grandchil-
dren, Courtney and Drew Conklin of Blue Springs, Missouri:
and other relatives,

As a member of the Spring Hill Presbyterian Church, Hardy
was active in its affairs and served as a member of its board of
deacons. His pastor, Dr. Vernon Hunter, told of his generous
contribution of time and professional expertise in the formula-
tion and establishment of a non-profit foundation through
which the church administers charitable activities. Hardy was
a participant in the affairs of the Republican Party and had
served on the Mobile County Executive Committee and the
Alabama State Republican Executive Committee. He was a
member of the Alpha Tau Omega social fraternity and Phi
Delta Phi legal fraternity.

Now, therefore, be it resolved by the Mobile Bar Association
on this 18th day of October, 1996 in its regular meeting
assembled:

That the Association mourns the passing of our friend and
fellow member, Hardy Bolton Smith, and that the surviving
members of his family be assured of our deep and abiding
sympathy,

—William A. Kimbrough, Jr.
President, Mohile Bar Association
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William Dewitt Reams

ereas, the Mobile Bar

Association wishes to honor
the memory of William Dewitt
Reams, a distinguished member
of this association, who died on
September 8, 1996, and the asso-
ciation desires o remember his
name and recognize his contribu-
tions to our profession and to this
community; Now, therefore, be it
remembered:

William ). Reams, known to all
as Dewitt, was born in Tallassee,
Alabama and attended elémentary
and high schools in Elmore County, Alabama.

Dewitt graduated in 1940 with honors from the University of
Alabama receiving his LL.B., later converted to the Juris Doctor
degree. He entered the practice of law in Mobile, Alabama with the
firm of Pillans, Cowley & Gresham in 1940,

Dewitt served during Waorld War 11 with Army Air Force
Intelligence and in the United States Navy.

In 1945, Dewitt became a member of the Mobile law firm of
Pillans, Cowley, Reams & Tappan, and continued as a senior part-
ner in its successor firms, He was admitted to practice before the
United States Supreme Court in 1971,

Early practice was in admiralty law and land mattters, In early
oil and gas exploration, he was a pioneer who became known for
his expertise, In later vears, he was instrumental in the establish-

ment of several large corporations in the Mobile area,

In 1970, Dewitt served as president of the Mobile Bar
Association. Other offices he held included president of the Mobile
Rotary Club, president of the Mobile Chamber of Commerce, and
president of the Alabama National Law School Alumni

Dewitt was on the Alcoholic Beverage Control Board of Alabama
during the administrations of three governors.

Dewitt sought to serve his friends, clients and colleagues with
integrity, thoughtfulness, courtesy and kindness.

Dewitt was a member of Springhill Baptist Church of Mobile
where he was a Sunday School teacher, a member of its finance
committee, and was elected life deacon.

Dewitt loved his family, He is survived by his wile, Betty Reams:
son, John Harper Reams and wife, Peggy; grandson, John Walter
Reams. and his wife, Christy, and a great-granddaughter, Isabel;
his brother, Haywood 1. Reams of Montgomery, Alabama; his sis-
ter, Doris R. Clute of Athens, Georglia; brather, Robert E. Reams of
Mobile: and nieces and nephews.

Now, therefore, be it resolved, by the Mobile Bar Association on
the 15th day of November 1996, that the association moumns the
passing of William Dewitt Reams and does hereby honor the
memaory of our friend and fellow member who exemplified
throughout his career the professional principles to which mem-
bers of this association aspire; and requests that this resolution be
spread upon the minutes of this association and of the Alabama
State Bar and that a copy be presented to his family.

—William A. Kimbrough, Jr.
President, Mobile Bar Association

Mollie Jordan

On this exciting journey ['ve
met and traveled alongside
many interesting people, but
Miss Mollie Jordan was one of
the most memorable of those
many folks, She was so different,
so enigmatic, so idiosyncractic;
s0 fussy, so demanding, so can-
tankerous; and, in her unigue
and inexplicable way, so charm-
ing and lovable,

For my first len years as
reporter, | worked just down the ||
hall from Miss Mollie. Quite
frankly, for a while | thought she gave me a hard time. In my
first vear there, she would often step in my office, scold me
severely for something | had done that had not suited her, and
then leave as quickly as she had come—never giving me
enough information to figure out what she was upset about.
After each such occasion, 1 would stop by her office a few times
until her exasperation with me eased and she would begin to
explain what | had done wrong. She was a very demanding, very
exact teacher, but I learned well. The staff attorneys and law

clerks who now deal with my own pickiness can blame much of
it on Miss Mollie’s teaching.

For those ten years, Miss Mollie and | were lunch partners
at the old State Office Building basement cafeteria. | spent lit-
erally hundreds of hours eating lunch with her and trying to
get to know her. | learned in those hundreds of hours that she
was a very private person, probably the most privale person
I've ever been around. My wife, like Miss Mollie, grew up in
Marshall County, so that gave us something to talk about. She
loved to talk about North Alabama, politics (she was slightly
opinionated in this regard], the office work, and occasionally
poetry or other literature, but not much else, She was fond of
Dorothy Parker. She was forcefully blunt about her literary
tastes—and mine. Once I used a line from my favorite poet;
unsmiling, she said simply, “Robert Service wrote doggerel.
Pure doggerel.”

Because she guarded her privacy so intently, few people ever
knew her birthday, and it went unmentioned. She wanted it
that way. My secretary during those years, Lois Gipson, was
fond of Miss Mollie. Lois grew beautiful roses and Lois was one
of the few who knew Miss Mollie's birthday; on her birthday a
beautiful vellow rose always appeared on her desk. Lois always
got a word of thanks—but she and Miss Mollie never men-
tioned the reason for the rose.

Miss Mollie, for all her bluff and bluster, had a tender and
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compassionate side, but because she so guarded her privacy,
few folks saw it. She spoke with passion when she talked of
poverty, suifering children, and lack of educational and eco-
nomic opportunity. Those things really bothered her. | suspect
she was a generous soul in her private way,

Miss Mollie had a real sense of humor. She kept favorite car-

toons in her desk and often commented on the world by sim-
ply handing you a cartoon (for example, an old man walking
along with a lantern, apparently looking for an honest man,
and another man behind him, pointing a pistol and saving,
“I'll take the lantern.”) | couldn't resist occasionally mention-
ing to her my high school friend, John Jordan—always careful
to point out that his name Jordan was pronounced as most
folks pronounce the name of the river or the country, That
never failed to prompt her story of how her forebears’ family
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name came to be pronounced “Jurdun®—the English, she
would say, could change the spelling of their name but could-
n't make them pronounce it differently. My plov always
worked, but she had as much fun with it as 1 did.

Over the vears, Mizs Mollie and | came to be friends, 1 loved her
and enjoyed her company, and in many ways we understood each
other. At the same time, [ always knew that, although we were
friends, [ really didn't know her beyond the fairly narrow bounds
she has set for our friendship. But that was all right. That's the
way she wanted it. She lived life as she charted it, and | respected
her for that, T will abways be thankful that for part of my own jour-
ney [ could travel alongside her.

—George Earl Smith, Reporter of Decisions
Supreme Court of Alabama
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DISCIPLINARY NOTICE

PLEASE NOTE:

=James Lee Hoover of Birmingham, who was disharred on
August 22, 1996, is not to be confused with James Andrew
Hoover of Pittman & Associates of Birmingham. James Andrew
Hoover has never been disbarred and continues to be a member
in good standing of the Alabama State Bar,

NOTICE

*Wesley Thomas Neill, whose whereabouts are unknown,
must answer the Alabama State Bar’s formal disciplinary
charges within 28 days of March 10, 1997, or thereafter, the
charges contained therein shall be deemed admitted and
appropriate discipline shall be imposed against him in ASB
Nos. 95-128 and 95-226 before the Disciplinary Board of the
Alabama State Bar. [ASB Nos, 95-128 and 95-226]

Surrender of License

sGadsden attorney Joseph Gullatte Hunter, 111 surrendered
his license to practice law in the State of Alabama, effective
May 18, 1995, Hunter had previously been interimly suspend-
ed by the bar. Hunter surrendered his license in lieu of disci-
plinary proceedings being pursued against him. [ASB Nos, 95-
163, 95-225 and 96-68|

*Prattville attorney Karla Ann Shivers surrendered her
license to practice law in the State of Alabama in response o
numerous disciplinary complaints which were pending
against her. The Supreme Court of Alabama entered an order
striking Shivers’ name from the roll of attorneys and cancel-
ing her license effective November 6, 1996. [ASB Nos, 96-084,
96-110, 96-182, 96-183, 96-193, 96-216, 96-217, 96-218, 96-
237, 96-245, and 96-285]

Suspensions

»On November 26, 1996, Mobile attorney Paul M, Foerster, Jr.
entered guilty pleas in three disciplinary cases. He pleaded guilty
to charges of failing to cooperate in the investigation of the
underlying grievances. In circumstances with a plea agreement,
Foerster was sentenced to a one-vear suspension which will be
ahated during a two-year probationary period. Foerster had been
interimly suspended since August 28, 1996. That was dissolved
commensurate with the disposition of the disciplinary charges
against him. |ASB Nos. 96-075, 96-125 and 96-126)

=Elba attorney Gareth A. Lindsey was suspended from the
practice of law for a period of 60 days by order of the Alabama
Supreme Court effective November 1, 1996, Lindsey was

found by the Disciplinary Board of the Alabama State Bar to
have violated Rule 8.4(g) which prohibits an attorney from
engaging in conduct that adversely reflects on his fitness to
practice law. The evidence before the Disciplinary Board was
that Lindsey had offered to provide legal services to a prospec-
tive client in exchange for sexual favors. Lindsey appealed the
decision of the Disciplinary Board to the Alabama Supreme
Court which affirmed without opinion on January 19, 1996.
Thereafter, Lindsey petitioned for certiorari to the United
States Supreme Court which denied his petition on October
7. 1996. [ASB No. 92-492|

*Sanford W. Faulkner has been suspended from the practice
of law for a period of 91 days by order of the Alabama Supreme
Court effective Novemnber 20, 1996, Faulkner presently resides
in Shelby, North Carolina. Faulkner was charged with practic-
ing law after having allowed his license to lapse. Faulkner failed
to respond to the charges filed against him and a default judg-
ment was entered. Faulkner also failed to appear at the hearing
to determine discipline after having been given notice of the
same by certified mail. |JASB No, 95-047)

*0On January 15, 1997, the supreme court entered an order
suspending Gadsden attorney John Edward Cunningham for
a period of 91 days effective January 15, 1997. As conditions of
future reinstatement, Cunningham was ordered to pay a set-
tlement he had entered into with a former client who had
sued him. He was also ordered to receive psychological coun-
seling during his suspension. In the event Cunningham is
reinstated, he will have a two-year probationary period to
serve. Cunningham was paid $3,000 to handle a will contest.
Cunningham took no action on the case between October
1990 and June 1995. The client confronted him and
Cunningham refunded the retainer, The client later sued and
obtained a default judgment for $100,000. Cunningham also
allowed a default to be taken on the formal disciplinary
charges brought by the bar. [ASB 95-276|

*By order of the Supreme Court of Alabama, Demopolis
attorney Yolanda Nevett-Johnson was suspended from the
practice of law in the State of Alabama for a period of 91 days,
effective October 25, 1996. The suspension was ordered by the
Disciplinary Commission of the Alabama State Bar which had
previously ordered that Johnson receive a 91-day suspension,
but abated the suspension with Johnson being placed on pro-
bation for a period of two years, Based upon Johnson's subse-
quent misconduct, the Commission revoked the probation of
Johnson, and effectuated the 91-day suspension previously
ordered. [Rule 22(a}(2); Pet. No. 96-01]
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Disciplinary Notice

Public Reprimands

Montgomery attorney Robert M. Alton, Jr. received a public
reprimand with general publication on December 6, 1996,
Alton was involved in four separate real estate closings and cer-
tain irregularities occurred with regard to satisfaction of mort-
gages on parcels of real property which were the subject of
these closings. In one case, funds to satisfy the mortgage were
provided to either Alton or his nonlawyer assistant at a compa-
ny known as Kwik Kloz. The monmies, which were provided to
satisfy the first mortgage, were not properly disbursed.

In another matter, settlement proceeds were tendered at the
closing sufficient to satisfv a first martgage which was the
subject of the closing, This was acknowledged by Alton in a
letter to counsel for the sellers of this property and eventually
Kwik Kloz paid to the sellers of the property the sum of
$50,000 as damages.

In two remaining matters, real estate closings were con-
ducted by Alton wherein settlement proceeds were tendered
to Kwik Kloz to satisfy first mortgages. However, the first
mortgages were not timely satisfied in accord with represen-
tations contained in the settlement statements issued at these
closings. Alton's conduct was found to have violated Rule 5.3,
Alabama Rules of Professional Conduct. [ASB Nos. 90-627 (A)
& (B), 90-692 and 91-113)

sMpbile attorney Paul M. Foerster, Jr. was publicly repri-
manded on December 6, 1996 for willfully neglecting a legal
matter and failing to cooperate in the resulting grievance filed
against him by his clients. Foerster collected fees from a
client to handle a child support modification. After seven
months, the clients learned that nothing had been done in the
matter, Foerster admitted this to the clients when he was con-
fronted by them, Foerster failed to respond to three letters
sent to him by the Mobile Bar Association requesting a writ-
ten response to the client's grievances. [ASBE No. 96-012(A)]

sAnniston lawver G. Coke Williams received a public repri-
mand without general publication on December 6, 1996,

On or about August 12, 1996, Williams was retained to handle a
collection matter for an out-of-state client on a contingency fee
basis. Thereafter, the client made repeated telephone calls to
Williams in an effort to ascertain the status of the matter. Most of
these telephone calls were not returned. At one point, Williams
advised that he could not locate the defendant and, therefore,
could not obtain service. However, the client was able to verify
through other sources that the defendant was doing business in
Anniston, Alabama at the address previously provided to Williams
by the client. Williams delayed filing a complaint in the matter for
approximately nine months after being retained. Eventually,
Williams was able to obtain a judgment in his client's favor. The
client then instructed Williams to proceed with gamishment and
collection. Thereafter, the client made several attempts to contact
Williams regarding the status of the matter, Again, Williams failed
to respond to these inquiries, and failed to proceed with garnish-
ment and collection as instructed. Williams' conduct violated

Rules 1.3, 1LA4(a) and (b), and 8.4(a) and (g), Alabama Rules of
Professional Conduct. [ASB No, 96-87)

=Mobhile attorney John William Parker received a public
reprimand, without general publication, on July 24, 1996,
Parker was reprimanded for having failed to keep his client
reasonably informed about the status of the client's case and
promptly comply with reasonable requests for information.
Parker was further reprimanded for failing to explain the
matter to the extent reasonably necessary to permit the
client to make informed decisions regarding the representa-
tion. Parker undertook representation of an individual to
purstie certain unpaid insurance claims. Eventually, Parker
and/or an associate of his firm negotiated a settlement with
the client's employer’s insurance carrier. Thereafter, Parker
wrote disbursement checks on these settlement proceeds to
the client. When the client presented the check for payment,
it was returned for insufficient funds. The check eventually
cleared after the client processed the check a second time.
Parker also sent a disbursement check from these settlement
proceeds to a third-party provider, but failed to sign the
check. Parker was notified of this fact in early March of
1992, but failed to submit a substitute check until mid-
September of 1992, The check which Parker eventually sent
to the third-party was a certified check, and was not drawn
on a trust account of Parker's.

Parker tendered a conditional guilty plea which required, in
addition to his receiving the public reprimand, that he receive
an abated 91-day suspension rom the practice of law and be
placed on probation for a period of two years. During this
two-vear period, Parker is to participate in a mentoring pro-
gram, is required to place $25,000 in escrow to serve as secu-
rity for reimbursement to any clients who may have sustained
a loss as the result of any misconduct which Parker might
have engaged in while serving as attorney for that individual,
and submit to the Office of General Counsel a quarterly audit
of his trust account for a period of two years, beginning June
30, 1996. |ASB No. 92-147]

«Birmingham attorney Carol Ann Rasmussen was ordered
to receive a public reprimand without general publication for
having violated the Rules of Professional Conduct in the rep-
resentation of three separate clients. In ASB No. 94-027,
Rasmussen was paid a fee to represent a fabor union.
Rasmussen's client was eventually sued but she failed to file
any answer or take other action on behalf of the client result-
ing in a default judgment being granted against her client.
Rasmussen pled guilty to having willfully neglected a legal
matter entrusted to her and having failed to adequately com-
municate with her client about the status of the client's case,

In ASB No. 95-101, Rasmussen was hired to represent a client
in a divorce case. At the hearing Rasmussen failed to introduce
into evidence a document from the Department of Human
Resources which was very favorahle to her client. Subsequently,
Rasmussen received an order adverse to her client and requiring
her client to pay her former husband's attorney’s fees. Rasmussen
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failed to inform the client of the court’s order. After the client filed
a grievance Rasmussen failed to respond to requests for informa-
tion from the bar. Rasmussen pled guilty to having willfully
neglected a legal matter entrusted to her, to having failed to keep
her client reasonably informed about the status of the client's case
and by failing to respond to a lawful demand for information from
a disciplinary authority.

In ASH No. 95-126, Rasmussen was hired to represent a
client in an employment discrimination suit. The client had
given Rasmussen some 40,000 pages of documents which had
been previously obtained during discovery. After the client
terminated Rasmussen, Rasmussen refused to return the doc-
uments and claimed 2 lien on them for unpaid attorney’s fees.
Eventually, the United States Magistrate ordered Rasmussen
to return the documents to the client but Rasmussen did so
less than three weeks before the scheduled trial date of the
client's case. Rasmussen pled guilty to having failed to surren-
der papers and property to which the client was entitled and
for having engaged in conduct prejudicial to the administra-
tion of justice. [ASB Nos. 94-027, 95-101 and 95-126]

*Decatur attorney Claud W. Lavender received a public
reprimand without general publication on December 6,
1996. Lavender agreed to represent a client in an employ-
ment discrimination/sexual harassment matter. Lavender
failed to file a timely claim with the Equal Employment
Opportunity Commission, although he advised his client
that he had done so. Upon discovery that a timely claim had
not been filed with the Equal Employment Opportunity
Commission, the client confronted Lavender. At that time,
he explained that he was in settlement negotiations with
the employer and that he intended to file an action to pur-
sue remedies in state court. Thereafter, Lavender failed to
file an action in state court despite repeated assurances to
his client that he would do so. Lavender’s services were ter-
minated by the client who was forced to hire new counsel
to pursue her remaining state law claims. Lavender’s con-
duct violated Rule 1.3, Alabama Rules of Professional
Conduct, which provides that a lawyer shall not willfully
neglect a legal matter entrusted to him, and Rule 1.4,
Alabama Rules of Professional Conduct, which provides that
a lawyer shall keep a client reasonably informed about the
status of a matter and promptly comply with requests for
information. |ASB No. 95-150]

s Goodwater attorney William Taylor Denson was ordered
to receive a public reprimand withoul general publication
for failing to provide competent representation to a client,
for willfully neglecting a legal matter entrusted to him, and
for failing to adequately communicate with a client about
the status of the client's case, Denson pled guilty to formal
charges which were filed against him. Denson had been
hired to represent a client in connection with a worker’s
compensation claim. On the date the client’s case was
scheduled for a docket call on the circuit court, Denson
failed to appear on the client’s behalf resulting in the case
being dismissed for want of prosecution. Denson then failed

to communicate to the client the fact that the case had
been dismissed, but rather, falsely represented to the client
that the case was still pending. Thereafter, Denson misrep-
resented to the client that he had settled the case for $5,000
and gave her a personal check for that amount. |ASB No.
05-122]

sBirmingham attorney Keith William Veigas, Jr. was
ordered to receive a public reprimand with general publica-
tion upon his plea of guilty in two separate disciplinary
matters. In ASB No. 94-197, the complainant was Bar-Bri, a
company which markets a bar examination preparation
course. The complaint alleged that Veigas, as representative
of Bar-Bri, had misappropriated funds which should have
rightfully gone to Bar-Bri. Veigas pled guilty to having vio-
lated Rule 1.15(b) which requires that a lawyer promptly
deliver to a client or third person any funds or property the
client or third person is entitled to receive.

In ASE No. 95-235, Veigas was charged with having set-
tled a case with an insurance company on behalf of a client
when Veigas knew or should have known that the client had
been deceased for almost two months at the time the settle-
ment was finalized. Veigas failed to disclose the death of his
client to the insurance company. Veigas pled guilty to hav-
ing violated Rule 8.4(¢), admitting that he engaged in con-
duct involving dishonesty, fraud, deceit or misrepresenta-
tion. |[ASB Nos. 94-197 and 95-235] ]
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Taxability of
Punitive .
Damage

By Glenda G. Cochran and John S. Campbell

introduction

For approximately 80 years, the federal government has pro-
vided a taxability exclusion in one form or another for “dam-
ages received...on account of personal injuries.” 26 U.S.C.
$104 (a)(2)". There have increasingly been questions raised
regarding whether this provision excludes punitive damages
from taxability. The circuits have split on this issue, Recently,
both Cangress and the Supreme Court have acted Lo clarify
this issue,

The current statute was amended in 1989, and again
amended in 1996, Originally, that statute simply exempted
from the definition of “gross income™ for purposes of taxability
the “amount of any damages received (whether by suil or
agreement and whether as lump sums or as periodic pay-
ments) on account of personal injuries.” The 1989 amend-
ments added a provision, subpart {a)(3), which states that this
exclusionary section “shall not apply to any punitive damages
in connection with a case not involving physical injury or
physical sickness.”

The 1996 amendment,” effective as of August 20, 1996,
specifically excludes punitive damages from the prior exemp-
tion of subpart (a)(2)." This provision is modified by a later
part, 104 (c), which states:

(C) Application of prior law in certain cases,
The phrase “(other than punitive damages)” shall not
apply to punitive damages awarded in a civil action—
(1) which is a wrongful death action, and
(2} with respect to which applicable State law (as in
effect on September 13, 1995 and without regard to any
maodification after such date) provides, or has been con-
strued to provide by a court of competent jurisdiction
pursuant to a decision issued on or before September
13, 19495, that only punitive damages may be awarded in
such action.

This subsection shall cease to apply to any

civil action filed on or after the first date on

which the applicable State law ceases to pro-

vide (or is no longer construed to provide)
the treatment described in paragraph (2).

This amendment makes clear that most punitive damages
are now taxable. It also provides that damages for emotional
distress (other than damages for treatment of emaotional dis-
tress) are also taxable.! There is an exception in the amend-
ment for pumtive damages awarded for wrongful death, where
state law regarding wrongful death under which the case is
decided provides for no remedy other than punitive damages.”
The amendment, of course, is prospective only, as pointed oul
by the Supreme Court in O'Gilvie v, United States.” The 1996
amendment does not expressly state whether the exception for
punitive damages for wrongful death where state law provides
no other remedy is intended to mean that such damages are
not to be considered as part of “gross income” or whether it is
intended merely to leave in place the pre-existing law on that
issue, whatever that law is determined to be.

Last December, the Supreme Court construed §104(a)(2) as
it existed prior to the 1989 amendments, and held that puni-
tive damages were taxable.’ Prior to that decision, the circuit
courts had been split on this issue,

Five circuits, including the 10th Circuit in O'Gilvée, had
determined that “non-compensatory” punitive damages are
not received “on account of” personal injuries, and are not
excludable from graoss income, E.g. Wesson v, United States,
48 F.3d 894 (5th Cir. 1995); Hawkins v. United States, 30 3d
1077 (9th Cir. 1994), cert. denied U8, L 1155.CL.
2576, 132 L.Ed.2d 827 (1995); Reese v. United Stotes, 24 F.3d
228 (Fed Cir. 1994); Commuissioner v. Miller, 914 F.2d 586 (4th
Cir. 1990), Each of these decisions held that the phrase “any
damages” is ambiguous as to the treatment of punitive dam-
ages in a personal injury action, and then went on to construe
that phrase.

The Sixth Circuit® held instead that §104(a)(2)} unam-
biguously exempted punitive damages from "gross income™.
The Eleventh Circuit had not made a determination on this
issue.
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O'Gilvie

('Gilvie arose from a wrongiul death action brought under
Kansas law. The decedent had died of toxic shock syndrome,
and her estate filed suit. The plaintiff's estate was ultimately
awarded $1,525,000 in actual damages, as well as an award of
£10,000,000 in punitive damages, In 1988, prior to the
amendment of §104 (a)(2), the estate disbursed the net pro-
ceeds to the beneficiaries. The beneficiaries reported the
amount attributable to punitive damages as income on their
1988 tax returns, paid the taxes, and then sued in district
court for a refund.’

The Supreme Court noted that $104 (a)i2), closely con-
strued, contained two requirements for exemption: (1) that
the underlying action be one for personal injury™; and (2)
that the funds be received "on account of” personal injuries.
The Court held that, as to this second issue, the text of
8104 (a)(2) was ambiguous. The Court accordingly consid-
ered sources other than the statute for insight into the pur-
poses of the statute and the intent of the legislature in
drafting the statute.

It is not fully clear what effect O'Gilpie will have on the con-
struction of §104 (a)(2) after the 1989 amendments; clearly it
is not controlling as to recoveries had since the 1996 amend-
ment came into effect. O'Gileie does not explicitly apply to any
version of the statute other than the pre-1988 version. The
case decided by the Court clearly arose under the pre-1989
statutory language. The Court did discuss whether that
amendment should be read as a legislative determination of
the pre-existing construction of that section; the Court
declined to so read it, and further stated that it would not view
as binding a current legislative determination of the intent of
a past legislature in enacting a statute."

In deciding not to take the 1989 amendment as a determi-
nation of the pre-existing state of the law, the Court raised the
possibility that, in enacting the 1989 amendments, Congress
had felt that the law was unclear as to the treatment of puni-
tive damages for physical and nonphysical injuries and wanted

to clarify the law as to nonphysical injuries, but leave it
unclear as to physical injuries, In addition to the obvious com-
mon-sense criticisms of this artificially myopic approach, that
supposition ignores the rules of construction, including the
common law maxim of ejusdem generis. However, as criti-
cisms of Supreme Court decisions rarely do any good in prac-
tice, it should be noted that the Court did not so hold, but
merely raised the possibility in deciding not to be bound by
any conclusions to be drawn from the enactment of the
amendment. Should the issue arise squarely, the parties are
free to construe the post-1989 statute according to more gen-
erally accepted guidelines.

Practical Effect

The decision in O'Gilvie leaves open several questions for
practitioners, particularly in light of the amendments made to
the statute by Congress. For Alabama practitioners, the princi-
pal question must be “Are Wrongful Death Recoveries
Taxable?" Other serious questions include:

—Is O'Gilvie retroactive?

—How does the 1996 amendment to Section 104 affect
wrongful death damages?

—How can | craft settlements to best benefit my clients?

—How should 1 advise past and present clients?

In discussing all of these issues, it is important to recall that
there are three relevant time periods: pre-1989 amendment;
post-1996 amendment, and the time in between,

Are Alabama Wrongful Death
Recoveries Taxable?

The Alabama Wrongful Death statute, Ala. Code §6-5-410, is
one of the few such provisions in the country. The statute pro-
vides that the sole recovery for a wrongful death shall be in
the nature of punitive damages; the provisions are not identi-
cal to those for punitive damages for fraudulent, intentional,
willful or reckless conduct,

O Gilvie was a wrongful death case; as noted by the Tenth
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Taxability of Punitive Damages

Circuit, there was no claim made by plaintiffs that the wrongful
death benefits were compensatory in nature.” Kansas law does not
provide that punitive damages are the sole remedy for a wrongful
death; the plaintiff received compensatory and punitive damages.

It does not appear that O'Gilvie has affected, except perhaps
by its reasoning, the state of the law regarding taxability of so-
called “compensatory” punitive damages, such as those award-
ed in an Alabama wrongful death case. In a very real sense,
such “compensatory” punitive damages fall within the plain
language of $104 (a)(2}—damages received “on account of
personal injury.” The analysis of the majorily in O'Gilvie cen-
ters on a construction of “on account of personal injury”™ as
applied to non-compensatory punitive damages; the argument
was based in large part on the holding in Commissioner v.
Schleier,” thal generally punitive damages are not “designed
to compensate...victims." The Courl ruled in favor of the gov-
ermnment’s argument that section (2) “was inapplicable to
punitive damages where those damages ‘are not compensation
for injury [but] [i]nstead ... are private fines levied by civil
Juries to punish reprehensible conduct and to deter its future
occurrence.™ This stated basis for the decision certainly
implies that any damages, including punitive damages, which
are intended as compensation are non-taxable,

Is O'Gilvie Retroactive?

The Supreme Court's decision will almost certainly be treat-
ed in practice as a mere determination of existing law, with
full retroactive effect. Obviously, given the passage of the 1996
amendments to §104 (a)(2), the Court did not anticipate
prospective application of its decision. The opinion itself dis-
tinguishes its effect from the merely prospective effect of the
1996 amendments.” None of the recent decisions on this issue
were written prior to the 1989 amendments, and the Eleventh
Circuit never decided the issue. Alabama litigants will not be
able to claim that they relied on any firmly settled prior state
of the law,

0'Gilvie therefore raises several issues of the effect on any
litigants who received punitive damage awards prior to the
1989 amendments; if they failed to pay taxes on that award,
they remain liable for that amount, plus interest and penalties
imposed by the IRS. There are also, of course, the possible
criminal repercussions to this failure.

Richard Wilson & Associates

Registered Professional
Court Reporters

804 S. Perry Street
Montgomery, Alabama 36104
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How Does §104 (a)(2) Affect Wrongful
Death Awards?

As amended, §104 (a)(2) and §104 (c) provides for the taxa-
bility of all punitive damages awards except for wrongful death
awards like those under Alabama's Wrongful Death Statute,
Parl (¢), quoted above, attempts at length to restrict the abili-
ty of the states to gain the benefits of this exception by
amending their law of wrongful death. That section, however,
does not clearly state what treatment is to be afforded to qual-
ifying wrongiul death awards. The amendment excepts “com-
pensatory” punitive damages for wrongful death from the
exception of all punitive damages to the exception for dam-
ages received as a result of personal injury. One commenta-
tor" has questioned whether the amendment intends to leave
such wrongful death benefits to pre-existing law (whatever
that is later determined to be), or whether the amendment
provides for the non-taxability of such wrongful death bene-
fits. Thal commentator erroneously states that O'Gilvie held
such punitive damages laxable under pre-existing law. As dis-
cussed above, O 'Gilvie neither determined post-1989 law, nor
the status of “compensatory” punitive damages.

The House Report on the 1996 amendments™ state that the
intent of the House in drafting the original bill was that such
qualifying punitive damages continue to be controlled by “pre-
sent law,” As noted, O'Gilpde did not invalve stale law on
wrongful death allowing punitive damages as the sole recov-
ery; the plaintiff received actual as well as punitive damages.
The very specificity with which this section is drafted, particu-
larly the provisions to avoid states rewriting their wrongiul
death laws in order to apply what is obviously viewed as a ben-
eficial tax status for any awards, indicates the understanding
and intent of the legislature regarding what “present law™ is in
this regard.

Crafting a Settlement: Will the IRS Look
Beyond the Pleadings?

In any case involving punitive damages, other than a wrong-
ful death case, the parties can both benefit by crafting a settle-
ment in terms of compensatory damages (other than emotion-
al distress, of course). Undoubtedly, a plaintiff will be willing
to settle for a somewhat smaller amount if that amount is for
compensatory damages, than the same plaintiff would require
as taxable punitive damages. The recent decision of the
Alabama Supreme Court in Life Ins. of Georgia v. Johnson,”
provides further impetus for such a settlement, to avoid the
payment of one-half of the punitive damage award to the State
general fund,

The parties must be careful, of course, in crafting such a set-
tlement: the Internal Revenue Service has the authority to
assign a portion of a lump sum settlement to punitive damages,
despite the lack of any indication in the settlement of the break-
down of the proceeds. Presumably, the Service can also gues-
tion the statements of the parties in the settlement document
regarding the breakdown of damages, and find a portion of
those damages taxable.” You should consult vour accountant or
tax specialist before drafting or finalizing such an agreement.
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There are some common-sense considerations you should
use in reaching a settlement; plaintiff should be able to prove
compensatory damages sufficient to support the full amount
of any settlement for compensatory damages. The parties can,
in the settlement, specifically withdraw all allegations of
fraudulent, intentional or willful actions, in return for a sub-
stantially full settlement of claimed compensatory damages. If
vou can reach a settlement figure in good faith based upon
claimed compensatory damages, that should go a long way
toward satisfying an audit.

Similarly, the parties may apportion the settlement them-
selves. If done in good faith, the Service should have no
grounds to challenge a reasonable determination; bear in
mind, in reaching these figures, such factors as that the
value of a claim for punitive damages is always considerably
less precise and assured than one for provable compensatory
damages. Obviously a jury may or may not award punitive
damages, they may chose any amount, and the award is sub-
ject to challenge and reversal or remittitur. Of course, many
defendants may not be willing to pay any amount identified
as punitive damages; such a settlement would tend to admit
wrong-doing.

Undoubtedly, the IRS and the courts eventually will reach
a definition or a test for determining whether any such set-
tlement proceeds, though identified as compensatory dam-
ages, should be taxable; it is hoped that timely advice from a
tax expert may help to keep your client from becoming the
test case,

Advising Your Clients

The first advice to give any client who has receivid a sizable
award of punitive damages is: hire an accountant or attorney
who is expert in tax law. That is good advice as well for the
practitioner with serious questions in this area,

In O'Gilvde, punitive damages were awarded to the estate of
a woman who had died of toxic shock syndrome. In 1988, the
estate distributed the net proceeds of the suit to the beneficia-
ries, who reported the amount as income on their 1988
returns and paid their taxes based on that amount. The benefi-
ciaries thereafter sought both a declaration thal the punitive
damage award was not taxable and a refund of the amounts
paid in income taxes on those funds, This approach may
appear Lo be unnecessarily complex, but it serves two purpos-
es: it protects your client from later being held liable for inter-
est and penalties by the IRS, and it allows your case to be
heard in district court rather than in the much more pro-tax
forurm of the tax courts. It also has the added benefit of avoid-
ing temptation for a spendthrift client to dip into the funds
that should be set aside for payment of taxes, ||
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RECENT DECISIONS

By Wilbur G. Silberman

Bankruptcy Decisions

Power of court to change
previously authorized fee
arrangements explained

In re Westbrooks, 202 B.R. 520,
(Bkricy N.D. Ala. Oct. 8, 1996). Judge
James 8. Sledge, in a well-reasoned
opinion, discussed Code sections 327,
328, 329, 330, and 1106, with respect
to the latitude of the trial court in
allowing compensation different from
that approved under the terms of the
employment. The thrust of the opinion
was that the court does not have
unlimited power to enhance or
decrease the original terms and condi-
tions under the theory of “reasonable-
ness"—that “reasonableness” is the
basis of the original undertaking pre-
approval, as provided in §328, but that
the standard of review as set forth in
§330 is that of improvidence; §330 is
subject to §326, 328 and 329. Because
of the importance of this opinion, the
following is quoted from pages 522-
523 of the West citation:

If the bankruptcy court pre-
approves the terms of the appoint-
ment, it does not have the power
to make a “reasonableness”
review. Instead of the reasonable-
ness standard, in $328 pre-
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approval cases, the standard of
review to be used in the §330
hearing is one of improvidence.
The court is required to allow the
agreed upon fees, pursuant to
Section 330, unless the agreed
upon terms and conditions are
improvident. In fact, where the
bankruptey court previously
approved compensation terms, it
cannol subsequently alter those
terms unless the original terms
were improvident in light of
unanticipated developments.
{cases which have considered this
aspect of §328(a) have not allowed
bankruptey courls to later reduce
previously approved contingency
fees based upon the usual tests for
reasonable compensation). (cita-
tions omitted)

Comment: In light of the changes
made by the 1994 amendments, it will
be interesting to observe whether Judge
Sledge is followed. We call particular
attention to the 1994 amendment to
§330(a) providing for reduction by the
court on its own motion. Probably a
reduction could always be justified by a
ruling that the original approval was
improvident, but is this only a discus-
sion of semantics?

Seventh Circuit rules that
Tampa law firm should pay
$125,000 to trustee

Bayer v. Carlton, Fields, Emanuel,
Smith & Cutler, PA., 100 F.3d 53 (7th
Cir. November 8, 1996). In September
1992, the law firm (Carlton) was
retained by Paul Davis, the president
of U.5.A. Diversified Products, Inc.. to
defend the corporation in a fraud suit.
In December, Davis wired $125,000
from the debtor's money market

account to the attorneys to fund a pos-
sible settlement. The following day.
Diversified filed bankruptcy and four
days later Davis informed Carlton of
the bankruptcy, but told the attorneys
that the money was his personally. In
February 1993, Davis demanded return
of the funds and Carlton returned
$113,000, after deducting a fee of
£12,000, The trustee sued for the
entire $125,000. Carlton argued that
under $542, it had no knowledge that
the $125,000 was property of the
debtor, that it no longer had the prop-
erty, that it had no knowledge of the
money being property of the estate,
and it should not have to pay the
trustee. The Seventh Circuit made
short shrift of Carlton’s arguments
that it did not have control of the
money, stating that whether the law
firm was a transferee, §542 controlled
as to the obligations of persons who
have custody of property, and that
§550(a) was not applicable as the law
firm did have control of the money. It
then held that $542 overruled the
equitable defense theory Lo protect an
innocent transferor who does not
know of the bankruptcy, which theory
was enunciated in the 1.5, Supreme
Court case of May v. Henderson, 268
LS. 111 (1925), but regardless, in the
Bayer case there were sufficient facts
to put the law firm on notice that the
funds may be property of the debtor.

Comment: This case is discussed to
alert attorneys that when there is any
question as to a debtor in bankruptcy
having a claim to funds in possession of
the attorney, great care should be exer-
cised before releasing funds to a third
party claimant. In an abundance of cau-
tion, in the absence of obtaining releas-
¢s, pay the money into court.
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Recent Decisions

Eleventh Circuit holds trustee personally liable
to IRS for $20,000 commission paid to duly
employed broker because it was from “proper-
ty or rights to property subject to levy"

U.S. v. Ruff, CA 11, November 21, 1996, 99 F.3d 1559. In
this opinion of some five pages, the Eleventh Circuit has
held a trustee personally liable for failure to heed a tax levy
against compensation due a broker emploved under a bank-
ruptey court order to broker a sale of assets of the estate.
The employment order was entered March 2, 1989, but the
commission compensation was subject to final court
approval. On July 27, 1989, the IRS served the trustee with
notice of a levy against the broker in excess of $230,000,
The trustee replied that at the time, she had no funds due
the broker. On August 10, 1989, the bankruptcy court
approved payment to the broker of a 320,000 fee, which the
trustee paid on August 11, The IRS was successful in a suil
in the District Court against the trustee personally.

The Eleventh Circuit stated that the issue on appeal was
whether the trustee was in possession of or obligated with
respect to property subject to levy. It determined that under
Florida law, the broker was entitled to the commission if his
prospect became the successful buver. Payment was condi-
tioned on further court approval, but not entitlement.
{emphasis supplied.) Thus, the broker had a property inter-
est in the commission. The court stated that once the prop-
erty interest is determined under state law, federal law
determines the tax consequences. It held that here, as the
sale had been closed, the commission was fixed and deter-
mined when the levy was served. It further stated that the
power of the court under Code §328 to alter the fee arrange-
ment did not diminish the fixed and determinable nature, as
no evidence was addressed to show any reason why the com-
mission could be altered.

Comment: | can visualize cases where §328 could be used
to alter events. In this instance, I am of the opinion that
§328 could have been discussed in a way to justify an oppo-
site conclusion,
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Eleventh Circuit allows bar orders against
future litigation to facilitate settlement
Matter of Munford, 97 F.3d 456, 29 B.C.D 1087 (11th Cir.
Oct. 10, 1996). The liguidating debtor in a Chapter 11 filed
an adversary proceeding against several parties based upon
an LBO buyout. One defendant offered to settle for
$350,000 of its $400,000 liability insurance policy but with
a condition that it would be final and complete liability on
such defendant, and that no contribution could be
obtained by other defendants. The bankruptey court
approved the settlement and issued an order restraining
the other defendants from seeking contribution or indem-
nity. After affirmance by the District Court, the Eleventh
Circuit also affirmed undeér provisions of §105 and
Fed.R.Civ.P. 16(c)(9). Appellants had contended (1) lack of
jurisdiction of the bankruptcy court over unasserted state
law claims, and (2) lack of legal authority of the bankrupt-
ey court to enter such a bar order. Chief Judge Hatchett
wrote the opinion, stating that for the bankruptcy court to
have jurisdiction, there must be nexus between the civil
case and title 11. The test was whether the outcome would
affect the administration of the bankruptcy estate. He held
that because a claim for contribution or indemnity would
have such an effect, there was a nexus, principally because
there could be no settlement without such a bar order. He
explained that this was not jurisdiction by consent, but
rather the “nexus” of the claims to the settlement agree-
ment, and subject to approval under bankruptcy rule
9019(a). Next, as to there being no subject matter jurisdic-
tion because claims had not been asserted by other defen-
dants, he said a claim is ripe for adjudication when it is at
a slage to permit effective decision-making by the court.
Judge Hatchett reasoned that there was ample authority to
enter the bar order under a combination of bankruptcy
section 105(a) and Fed.R.Civ.P. 16(9) which provides that
the court may take appropriate action with respect to:
(9) settlement and the use of special procedures to
assist in resolving the dispute when authorized by
statute or local rule.
He then justified bar orders on public policy and economy
of minimizing litigation,

Comment: If you have such a situation develop, it is suggested
that authority of the court be sought, and cite this case for
your authority. B
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The Tiger

urns 90—

Tribute To
artin Leigh

ean Martin Leigh Harrison, approaching his 90" birth-
Ddzny on April 4, looks back with satisfaction on his 39

years of service on the faculty of the University of
Alabama School of Law from 1938 to 1977, and with much
fondness for the 3,451 who graduated during this period, most
of whom he taught. He served as dean for 16 years, from 1950
to 1966, having the second longest tenure of the 11 who have
so served, He was then appointed to the Herbert D. Warner
Professorship which he filled until his retirement in 1977, at
which time the University of Alabama Board of Trustees con-
ferred on him the honorary LL.D. degree. He taught for an
additional four years after retirement without compensation
because of his love for teaching and lovalty o the law school,

His characteristic modesty is relaxed when reminded that he
has taught three United States Senators; 11 other congress-
men; five governors; innumerable judges of state and federal
courts; CEOs of the Southern Company, CSX Railroad and
Torchmark; many members of the Alabama Legislature; and a
large percentage of the members of the Alabama State Bar and
many others throughout the country. While at the law school,
he taught many courses, including common law and Alabama
pleading, contracts, agency, and conflicts of law, his favorites.

His students and colleagues hold him in the utmost esteem,
not only for his total commitment to teaching and legal schol-
arship, but for his integrity, intellect and his perfect sense of
balance between firmness in insisting on high standards and a
warm sense of caring.

Leigh Harrison was born in Opelika on April 4, 1907, the
son of William Robert Harrison and Eva Trawick Harrison,
William H. Mitchell, Jr., a prominent attorney and retired
banker in Florence, University of Alabama Trustee Emeritus
and one of Dean Harrison's former students, said this about

Harrison

his family: “Dean Harrison's grandfather came to Lauderdale
County from North Carolina in the early 18005 as one of our
ecarly settlers. His father was a graduate and later a respected
professor at Florence State Normal School (now the University
of North Alabama). From this position, he became the second
Montgomery City/County Superintendent of Education where
he remained for 20 vears. As a pioneer in legal education Dean
Harrison continued a great family tradition as an outstanding
teacher. He is a credit to his fine heritage and | count it as a
privilege to have been among his students.”

Leigh was in the fifth grade when the family moved to
Montgomery where his father received much distinction for
having one of the model school systems in the South. It is
interesting to note that both Leigh and his father were award-
ed honorary degrees from the Universily and, on retivement,
each received an automobile (and Leigh a check for $4,000)
from facully and former students,

However, Leigh's parents’ greatest achievement was raising
three outstanding children. The oldest, Charles Trawick
Harrison, was a member of Phi Beta Kappa at Alabama with
master's and Ph.D. degrees from Harvard and a long and dis-
tinguished teaching career at Boston University, William &
Mary and, for 26 years, al Sewanee as professor of English,
department head and dean of the College of Arts and Sciences.
He studied under George Lyman Kittredge at Harvard and, in
the opinion of some knowledgeable observers, was “...the
finest teacher of Shakespeare in America since Kittredge's
death.”

Leigh was four years younger, also a member of Phi Beta
Kappa at Alabama, with a law school record of all A's and one
B, and with an LL.M. degree in law from Harvard. He was
married in December 1935 to Barbara Sinclair of Washington,

-
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D.C. Barbara Harrison was just as dedicated and loyal to the
law school as was Leigh. As “first lady,” she was a gracious
hostess at law school social events, a counselor to students’
wives and female students, and a caring wife and mother.
Barbara died in June 1994. The Harrison's daughter, Barbara
Ann, was a four-year honor student of the College of
Education at the University of Alabama and holds the MS in
Library Science degree from Drexel Institute, Philadelphia,
Pennsylvania. She is married to the Rev, Harwood T, Smith,
Jr., a Lutheran minister in Boone, North Carolina. Their son,
W. Robert Harrison, is a Sewanee graduate who teaches
English in the Danville, Virginia Community College. Leigh
has five grandchildren, the youngest being his 14-year-old
namesake, Martin Leigh Harrison, who plans to study law.

Caroline, four years younger than Leigh, graduated from
Randolph-Macon with honors, and earned the MA in English
from Radcliffe. While at Radcliffe, she studied under a number
of Harvard professors, including Kittredge who also taught at
Radcliffe. She later taught English in the Montgomery school
system and was married to Dr. R. Edward Moore, dean of the
College of Education at Millsaps College. She served there as a
Librarian, is now retired and, following the death of her hus-
band, lives alone in Jackson, Mississippi.

No one in Dean Harmison's family had ever studied law when he
was deciding on a career. He has said that he knew no lawyers. He
knew that he did not want to be a physician or an nengineerora
minister. In a conversation with his ¢ said, “What about
hﬂ?ma@mdmwmmm__ or nol. He
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Leigh Harrison's selection as dean and of his satisfaction as
the law school became stronger under his long and distin-
guished leadership.

After his graduation in 1929, Leigh joined the firm of
McClellan & Stone of Birmingham in private practice. Judge
Thomas C. McClellan had retired from the supreme court in 1923
and went into private practice in Birmingham with John S. Stone,
who left a partnership in the firm of Tillman, Bradley & Baldwin.
In 1929, Judge McClellan had become incapacitated with a stroke
and Leigh began practice with John 8. Stone. They had a very
busy practice with a great deal of appellate work, which Leigh
inherited because Mr. Stone preferred trial practice over the writ-
ing of briefs and trips to appellate courts. Leigh enjoved and was
mare proficient in the study of the law, preparation of briefs and
the more technical appellate arguments. He loved his association
with Mr. Stone, with whom he practiced until Mr. Stone’s death in
1932. He was next associated with White Gibson which also gave
him opportunity to handle appellate work.

Although he enjoyed practice, he nurtured a feeling that he was
best suited to teach law. Finally, in 1934, he left Mr, Gibson to
attend Harvard Law School. He received his LL.M. degree from
Harvard in 1935 and began a law-teaching career at Southern
Methodist University. An opening on the faculty brought him back
to the University of Alabama in 1938 at the age of 31.

After a few demanding semesters in his classes with grades to
malch, the law students dubbed him “Tiger” Harrison “because
he was so rough on them” which was recognized in the
Tuscaloosa News headlines and editorial on his becoming dean,

- He was fortunate to serve on the faculty with Albert J, Farrah,

cle mhisasmahnnwdhﬂm Le@mpamm—
Hepburn, both building neighboring homes in
Is subdivision and their families developing warm
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The law school faculty was strengthened during Dean
Harrison's deanship, including the appointments of Dr. Jeff
Bennett, Harry Cohen, Talbert B. Fowler, Henry A. Leslie,
Dwight Morgan, Judge Sam Beatty, Dr. Cecil Mackey, Philip
Mahan, Thomas L. Jones, and Guy T. Huthnance.

Senior Law Professor Tom Jones, appointed by Leigh in
1962, recalls the period of Leigh's tenure;

“During the uneasy period in educational institutions
oceasiomed by racial integration and later student
unrest, the Law School enjoyed relative calm through
the steady disciplined but fair administration of Dean
Harrison. Collegiality of the faculty with all important
decisions affecting the law school receiving open faculty
discussion and participation was the norm and led to
understanding and supporl. Dean Harrison was not an
overly excitable person and he worked hard to maintain
support and loyalty so that students and faculty mem-
bers were comiortable with his leadership. He constantly
worked hard to increase educational standards by seek-
ing the best qualified students and slowly increasing the
minimum requirements for admission,

“Admission and retention guestions were made impar-
tially and fairly without any yielding to political or other
pressures. On the other hand, he was considerate of the
personal prablems of the students and always tried to be
helpful when such help was deserved.

“Dean Harrison was a strong advocate for library
enhancement, strongly supporting the faculty library
committee and its chair, Professor John C. Payne. Dean
Harrison appointed the Law School's first attorney-
librarian, Professor Talbert B. Fowler, and was able to
ohtain two expansions of Farrah Hall to provide, among
other things, additional library facilities and a new moot
courtroom.”

One of the most important accomplishments of the Law
School during Harrison's deanship was the organization of
the University of Alabama Law School Alumni Association
and the University of Alabama Law School Foundation. Dean
Harrison modestly gives credit for these developments to the

large number of dedicated alumni who gave of their
time and money, singling out retired Senator Howell
Heflin for his outstanding leadership in these endeav-
ors. He was elected as the first president of the Law
School Alumni Association, which provided the nucle-
us for the organization of the Foundation and, later,
for the Farrah Law Society.

Senator Heflin remembers his role: “Prior to my
going on the supreme courl, | had long felt that
Alabama needed a stronger and better coordinated judi-
cial system and improved legal training as a means of
upgrading our legal system. | did not think that public
funding could provide adequate support to bring the
state law school Lo its needed strength and that private
supplemental funding was essential to its mission as
had been demonstrated at the state universities of
Virginia, North Carolina, Michigan and California,

“T will never regret the time from my practice given Lo
the law school in the organization of the law school
Foundation and the initial fund raising efforts to get it started.
| and several others worked with Dean Harrison to identify
potential leaders and urge them to take a leadership role. After
the Foundation was organized, we all worked throughout the
state to obtain initial endowed gifts. Later, the Farrah Law
Society was organized with members limited to those willing
to commit at least $100 (now $150) per vear. Success of this
program resulted from the loyalty of each alumni to the Law
School plus their love and affection for Dean Harrison and
their confidence in the wise allocation of their gifts under his
leadership. 1 am honored to participate in this tribute to the
man who inspired my love and devotion to the study of law.”

Last vear, law school alumni Robert McDavid Smith of
Birmingham and retired Judge Conrad M. Fowler of Lanett
approached Dean Ken Randall with the idea of establishing a fund
and seeking gifts in honor of Dean Harrison as he approaches his
90th birthday. Dean Randall enthusiastically accepted their sug-
destion. The two then went to work and, to date, close (o $60,000
in gifts and pledges has been raised, At the time, Dean Harrison
was living in his Beech Hills home, that he had lived in for 56
vears. Last August, he fell and broke his hip. He is now living in a
nursing home near his daughter Barbara’s home in North
Carolina. Her address and Dean Harrison's mailing address is 1060
Big Hill Road, Boone, North Carolina 28607, Contributions to or
guestions about the Harrison Fund should be directed to the
University of Alabama School of Law, Office of Development, Box
B70352, Tuscaloosa, Alabama 35457. R

J. Rufus Boalle

J. Fulus Banlle curmandly b the coondraior of spacial
gifts for e Uinhwersity of Alabama School of Law. For
J0 yaars, M waived a5 general counss for tha
Unpapraity o Alabarma and secrebiry of ha Liniwaruty
of Alabarra Bonrd of Tresiees. He wad oleciod pnos)
cend of [ Razonal Assocaion of Colege and
Ursvarsty Allorneys. Prior 1o comeng 10 e Uneorsty
of Alatama, Doale wis N prvale prachice n
Tuscnlooss Ho recaved his bactssiors and low
dagree from e University of Adabarma

s e T RCTARTI




. .

By J. Anthony McLain, general counsel

Employment
of Disbarred
or Suspended
Attorneys

J. Anthony McLain

Question:

May an attorney who has been sus-
pended, disbarred, is on disability inac-
tive status, or who has surrendered his
or her law license in the State of
Alabama work as a paralegal, law clerk
or legal assistant in the office of another
duly licensed attorney?

Answer:

A disbarred or suspended attorney
may be employed as a paralegal, law
clerk or legal assistant by another attor-
ney subject to the following conditions
and restrictions:

(1) The disbarred or suspended attor-
ney shall have no contact with the
clients of the firm. Any contact with
a client is prohibited. Although not
an inclusive list, the following
restrictions apply: a suspended or
disbarred lawyer may not be present
during conferences with clients,

talk to clients either directly or on
the telephone, sign correspondence
to them, or contact them either
directly or indirectly.

{2) The disbarred or suspended attor-
ney shall function only under the
close supervision of the employing
attorney. Such supervision must be
continuous and regular,

(3) The employing attorney must file
a written report with the Disciplinary
Commission outlining the type of
work being performed by the dis-
barred or suspended attorney as well
as the supervising mechanism uti-
lized by the employing attorney to
supervise the actions of the disbarred
or suspended attorney.

{(4) The supervising attorney must be

®- OPINIONS OF THE GENERAL COUNSEL

physically located within the same
office or premises as the disbarred or
suspended attorney.

{5) Disbarred or suspended attorneys
are prohibited from attending any
courl proceedings with the employ-
ing or supervising attorney.

{6) The disbarred or suspended attor-
ney is prohibited from having any
access whatsoever to funds of a client.
(7) The employing or supervising
attorney shall confirm the parame-
ters of the employvment on a quarter-
ly basis to the Disciplinary
Commission.

Discussion:

Research into this issue indicates
that some states specifically prohibit
suspended or disbarred attorneys from
being employed as law clerks or para-
legals. See e.g. fn re Kuta, 86 111.2d
154, 427 N.E.2d 136 (1981);
Disciplinary Proceedings Against
Wright, 132Wis. 2nd 223, 291 N.W.2nd
696 (Wis.1986), The majority of states,
however, do allow suspended or dis-
barred attorneys to work as paralegals,
law clerks or legal assistants subject to
certain conditions. One of the condi-
tions almost uniformly applied is that
the suspended or disharred attorney
have no contact with clients. Research
has not disclosed any jurisdiction
which permits such employment and
expressly allows client contact,
although some are silent on the sub-
ject. Representative of those jurisdic-
tions which have allowed employment
subject to certain restrictions is the
decision of the Supreme Court of
Kansas in the Matter of Wilkinson,
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834 P2nd 1356 (Kan. 1992) which
addressed this issue as follows:

*The consensus is that an attorney

suspended from the practice of law

may obtain employment as a law
clerk, providing there are certain
limitations upon the suspended
altorney’s activities. Regarding
limitations, we are persuaded the
better rule is that an attorney who
has been disbarred or suspended
from the practice of law is permit-
ted to work as a law clerk investi-
gator, paralegal, or in any capacity
as a lay person for a licensed attor-
ney-emplover if the suspended
lawyer’s functions are limited
exclusively to work of a preparato-
rv nature under the supervision of

a licensed attorney-employer and

does not involve client contact.

Any contact with a client is pro-

hibited. Although not an inclusive

list, the following restrictions

apply: a suspended or disbarred

lawyer may not be present during
conferences with clients, talk to
clients either directly or on the
telephone, sign correspondence to
them, or contact them either
directly or indirectly,

Obwiously, we do not accept that a

disbarred or suspended lawyer may

engage in all activities that a non-
lawyer may perform. By barring
contact with the licensed attorney-

employer’s clients, we prohibit a

disharred or suspended attorney

from being present in the court-
room or present during any court

proceedings involving clients.” 834

P2d at 1362,

It is, therefore, the opinion of the
Disciplinary Commission of the
Alabama State Bar that suspended or
disbarred attorneys may be employed as
paralegals by duly licensed attorneys or
law firms subject to the conditions as
set out above, The application of this
opinion will be retroactive to the extent
that it shall apply to the emploving
attorney who currently has in his
employ as a paralegal, law clerk or legal
assistant a lawver who has been sus-
pended, disbarred, is on disability inac-
tive status, or who has surrendered his
or her law license, |
|RO-96-08]
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The Kids' Chance Scholarship Fund is

hosting a golf tournament to raise money
KIDS®  forscholarships for children who have had

HANGE . porent killed or permanently and totally

disabled in an on-the-job injury. Kids'

Chance is the only opportunity for some children to further their edu-
cation. The golf tournament will be held Friday, April 4 at Rock Creek
Golf Club in Fairhope, starting at 1 p.m.

For more information, please contact

Alabama Law Foundation Divector Tracy Daniel at (334) 269-1515.
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Civil Proced

A Survey of Recent Case Law
Interpreting the Rules

By Sharon Donaldson Stuart and James R, Bussian

an impact on the Alabama Rules of Civil Procedure.

This article does not attempt to address every recent
opinion concerning the rules. Instead, the authors have select-
ed five areas that apply to a broad spectrum of praclitioners
and that have had a substantial impact on the law, Part | of
this article discusses the discovery of liabilily insurance con-
tracts under the Alabama amendment to the Rules of Civil
Procedure. Part 11 addresses the propriety of permissive join-
der and interventions of subrogees since American Legion
Post Number 57 v, Leahey. Part 111 analyzes a recent case on
the principles of relation back of amendments, used o correct
a misnamed defendant in the complaint. Part IV discusses Ex
parte Alfa Mut. Gen. Ins, Co., a January 1996 case addressing
the application of time limitations to motions to reconsider,
Part V reviews several recent decisions affecting the scope of
discovery in civil cases.

Over the past year, several significant court decisions had

Insurance Agreements

In October 19495, the Alabama Rules of Civil Procedure were
amended to provide for the discovery of insurance agreements.
Ala. R. Civ. P. 26(b){2). Research has not revealed any Alabama
Supreme Court decision interpreting the application of the
amendment. However, federal courts have been wrestling with
the discovery of insurance agreements since 1970 and have
delineated a number of boundaries on the rule’s use in pretrial
litigation. The federal cases give the Alabama practitioner
some guidance on how to approach requests for insurance
agreements. The following are a sample of cases that have
addressed the discoverability of insurance agreements.

1. Excess Policies—The United States District Court for the
Northern District of inois, Eastern Division, granted attor-
ney's fees to plaintiff for having to compel defendant to pro-
duce an excess policy in a post-consent decree hearing where

defendant had faited to produce the excess policy prior to set-
tlement. Porter p. Creative Nail Design, Inc., 1990 1.8, Dist,
LEXIS 4018 (E.D. 111 April 10, 1990),

2. Amount of Coverage Still Available—In Wegner v,
Viessman, Inc., the United States District Court for the
Northern District of lowa denied the production of informa-
tion relating to the amount of coverage still available to defen-
dant following previous settlements with other persons in the
same collision and following legal expenses in that all insur-
ance policies had already been produced, 153 F.R.D. 154 (W.D,
lowa 1994),

3. Reinsurance Agreements—The United States District
Court for the Eastern District of Pennsylvania denied the pro-
duction of the insurer's reinsurance agreement (agreements
that spread an insurer’s risk of loss to other insurers) in a first
party action in that the relief being sought was for declaratory
judgment, not for money damages, and Rule 26(b)(2) specifies
that insurance agreements are to be produced only if they may
cause the insurer to be liable to satisfy part or all of a judg-
ment. 139 ER.D. 609 (E.D. Pa. 1991).

4. “Risk Management™ Documents—In Simaon o, (. {1,
Searle & Co., the United States Court of Appeals for the Eighth
Circuit granted production of defendant’s risk management
documents as being relevant to notice, defect and punitive dam-
ages in a products liability case. The court noted in dicfe that
such risk management documents, including reserve informa-
tion, would not necessarily be termed insurance documents
and, therefore, would not be discoverable under the provision
mandating the disclosure of insurance agreements, The court
ordered the production of the documents under the general
rule providing for the discovery of any and all relevant docu-
ments, Rule 26(b}(1). The court went on to hold that they could
not agree with the defendant’s position that the rule mandating
the disclosure of insurance agreements under the federal Rules
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of Civil Procedure foreclosed discovery of any insurance docu-
ment beyond the agreement. 816 F:2d 397 (Sth Cir. 1987), cert.
denied, 484 1.5, 917 (1987).

5. Overbreadth Objection—In Roy v. The Austin Company.,
defendants objected to a request for “all relevant insurance
policies...” on the grounds that the request was vague, overly
broad, not calculated to lead to admissible evidence, and
sought confidential and proprietary information. The United
States District Court for the Northern District of llinois
ordered the defendant to produce copies of insurance policies
under which any person carrying on an insurance business
may be liable to satisfy part or all of a judgment which may be
entered in the case or to indemnify or reimburse defendants
for payments made to satisfy any judgment which may be
entered. The overbreadth objection was overruled. 1995 LS,
Dist. LEXIS 10558 (E.D, 11l July 10, 1995),

6. Health Care Provider Liability Insurance—The limits of
liability insurance coverage available to a health care provider
shall not be discoverable in any action for injury or damages or
wrongful death, whether in contract or tort, against a health
care provider for an alleged breach of the standard of care. Ala.
Code §6-5-548(e) (1975). This change to the Medical Liability
Act of 1987 providing for the confidentiality of liability insur-
ance limits was made effective May 17, 1996, presumably in
response to the 1995 amendment to the Alabama Rules of Civil
Procedure calling for the disclosure of insurance limits,

Joinder and Intervention Following American
Legion Post Number 57 v. Leahey

In American Legion Post Number 57 v. Leahey, the
Supreme Court of Alabama held that the defendant in a per-
sonal injury action cannot introduce evidence that the plain-
tiff received from a collateral source payments for her medical
or hospital expenses. 1996 Ala. LEXIS 182 (July 12, 1996).
This ruling raises the issue whether interventions and joinder
of insurance subrogees who have paid medical benefits to a
plaintiff are still proper. Under Ala. R. Civ. P. 24, a person may
maove to intervene in an action. Ala. R. Civ. P. 24, Intervention
is used where an insurer, for example, moves to have itself
named as a real party in interest in the case. On the other
hand, joinder is used where a party moves to have another
entity or person joined into a case. Abbot! v, Allstate Ins. Co.,
507 So. 2d 905, 906 (Ala, 1987); see Ala, R. Civ. P. 19(a), The
Alabama Supreme Court in Abbott v. Allstate Ins. Co. in 1987
was faced with the issue of whether the collateral source rule
is violated by the addition of plaintiff's medical insurance car-
rier as a party plaintiff where the plaintiff stipulated all subro-
gation claims of the insurer will be satisfied from the proceeds
of any judgment rendered in favor of the plaintiff. Abboft, 507
So. 2d at 906. The court held that under Ala. R. Civ. P. 17(a),
the subrogee, as real party in interest, is the proper plaintiff
regardless of the form of the transaction between the insurer
and the insured. /d. If the subrogee is not named as a plaintiff,
according to the court, the defendant may compel joinder of
the insurer pursuant to the joinder provision contained in Ala.
R. Civ., P. 19(a). fd. (citing Roberts v. Hughes, 432 5o, 2d 1232,
33 |Ala. 1983]),

The recently-decided case, American Legion Past Number

57 v. Leahey, does not affect this rule that joinder of a subro-
gee insurance carrier is proper. 1996 Ala. LEXIS 182, The
express language of the statute ruled unconstitutional by
American Legion Post Number 57 states, “[t]his section shall
not apply to any civil action pending on June 11, 1987". Ala.
Code §12-21-45 (Ala. 1975), overrufed by American Legion
Post Number 57 v. Leahey, 1996 Ala. LEXIS 182, The Abbott
case, wherein the court allowed the joinder of the subrogee
insurance carrier, was decided on April 24, 1987, Abbott v.
Allstate Ins. Co., 507 So. 2d at 905, Section 12-21-45 was not
even in effect and did not control the Abbof! decision.
Therefore, the fact that it has been ruled unconstitutional
would not have an impact on the Abbodt case,

The American Legion Post Number 57 decision prohibits
the introduction into evidence of testimony concerning pay-
ments by the collateral source. However, it is interesting to
note that in Abbott, the Supreme Court of Alabama stated,
“[t]he only testimony before the jury concerning Blue Cross
that this court can find in the record was Abbott’s testimony
by which he apparently sought to claim the premiums he had
paid to Blue Cross as an element of his damages”. Id at 906. As
a result, according to the court, the collateral source rule was
not violated by defendant adding the insurance subrogee as a
party plaintiff where no testimony was introduced by defen-
dant that interjected collateral pay-
ments having been made to plain- ”jf
Liff. /d. In summary, although
the joinder of collateral ' : ‘1}]\

sources is still proper, @ﬁ \ k\“ H.\ﬁ.,\
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decision,
Misnamed Parties and Principles of Relation Back

On October 4, 1996, the court of civil appeals followed the
Alabama Supreme Court’s holdings in Hughes r. Kax and Ex
parte Nicrosi, re-affirming the liberal construction that is to be
applied to the principles of relation back of amendments. See
Parks v. Moore, 1996 Ala. Civ. App. LEXIS 690 (October 4, 1996).

The general rule as to misnaming a defendant by a plaintiff
is that a default judgment may be entered against a trade
name and that judgment constitutes a judgment against the
individual doing business under that trade name, as long as
the individual was personally served with the complaint.
Hughes v. Kox, 601 So, 2d 465 (Ala. 1992). In Hughes, the
original summons and complaint had named “Hughes Realty
of Clanton™ as defendant. /d. The plaintiffs moved for a default
judgment. /d. On June 27, 1990 the plaintiffs amended their
complaint and substituted “Gearlene Hughes, dba Hughes
Realty or Hughes Realty of Clanton” for “Hughes Realty of
Clanton, Alabama” as a defendant. /d.

The origimal summons did not indicate whether Hughes
Really was a sole proprietorship, a partnership or a corpora-
tion, Hughes contends that because the action was not filed
against a suable entity, bul only against a trade name under

\_-;Ei_:' .'
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Civil Procedure Update

which she did business, the complaint
did not name her as a defendant. /d.
Moreover, she argued that the Kox's
amendment to the complaint was not
sufficient to give her notice that she
was a defendant in the action because
she was never served a copy of the
amended complaint, fd. The court rea-
soned that the rules are designed Lo
prevent preclusion of a viable claim or
defense because of technical inaccuracy
in the pleading. /d. Because Hughes
personally received service of the com-
plaint naming her sole proprietorship as
a defendant, the complaint gave her fair
notice that a claim was being filed
against her individually.

In short, the rule is that a name
change is merely a matter of description
if it does not affect the identity of the
party sought to be described, but only
gives accuracy and certainty the party's
identity. /d. When an error is made in
the naming of a party, the error may be
corrected by an amendment and
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whether the amendment introduces a
new party to the action or merely refers
to the same party by a different name is
a question of fact to be determined by
the court. Id.

In the recently-decided Parks decision,
Bobby Parks brought a wrongful death
action against “James Moore d/hva James
Moore Paving Company” on July 16, 1993
when his two-year old son had wandered
over to and drowned in a pond on proper-
ty owned by Mr. Moore. [d. at *2. Moore
filed an affidavit in support of a motion to
dismiss the complaint on November 17,
1993, stating that his residence contained
the pond and that his business, located
across the road from the pond, was uncon-
nected to his residence. /d, Parks then
filed an amended complaint on November
18, 1994, substituting James Moore, an
individual, in place of fictitious party
defendant No, 1. /d. On November 18,
1994 the motion to dismiss James Moore
dba James Moore Paving Company was
granted. /d. at *3.

Over one year later, Moore filed a
maotion to dismiss the amended com-
plaint or the grounds that plaintiff had
not satisfied the fictitious party require-
ments of Rule 9(h) of the Alabama
Rules of Civil Procedure, allowing for
relation back of the amendment to the
original complaint. /d. The trial court
agreed and dismissed the plaintiff's
amended complaint. /d. The court of
civil appeals relied on Ex parie Nicrosi,
which was relied upon in Hughes, that
plaintiff’s use of fictitious party practice
did not change the nature of the
amendment, which was to accurately
describe the capacity in which James
Moore had been sued. /d, at *7-*8 (cit-
ing Ex parte Nicrosi, 15 So. 507
[1894]). In Nicrosi, the Supreme Court
of Alabama held that an amendment
renaming The Roswald Grocery
Company, a corporation, to Esther
Roswald doing business under the name
The Roswald Grocery Company was
merely a matter of a description and
that the amendment did not change the
party against whom suit had been
brought. £x parte Nicrosi, 15 So, 507,
508 (1894),

Based upon the Perks decision it is clear
that regardless whether plaintiff erro-
neously attempts to utilize fictitious party
practice or merely invokes a Rule 15

amendment a defendant cannot utilize the
statute of limitations as a defense to an
amended complaint where the amend-
ment is used merely to correct a mis-
nomer. However, the case does not address
the effect that a complete change in par-
ties would have on the principles of rela-
tion back. For instance, where a plaintiff
has sued an individual and later learns
that the correct entity was a corporation of
which the individual was merely a stock-
holder, then such an amendment would
not merely be one to correct a misnomer,
but would work a complete change of par-
ties, In short, the principles of relation
back of amendments in accordance with
the modern construction of the rules of
civil procedure are given a liberal interpre-
tation as seen in Parks ». Moore.

Motion to Reconsider

The motion to reconsider is a curious
animal in Alabama jurisprudence. In a
January 1996 opinion from the
Supreme Court of Alabama, authored by
Justice Ingram, the court made clear
that although the Rules of Civil
Procedure do not provide for a motion
to reconsider, such motions are subject
to the time limitations set forth in the
rules where the motion has been filed
secking relief from the entry of a final
judgment. Ex parte Alfa Mut.Gen.
Ins.Co., 1996 Ala. LEXIS 1, *4-*5
(January 5, 1996). In Ex parte Alfa Mut.
Gren. Ins. Co., Alfa sought a writ of man-
damus directing the Montgomery
Circuit Court to vacate an order pur-
porting to set aside a summary judg-
ment entered in favor of Alfa in action
filed against it by John B. Ledbetter, /d,
at *1. Ledbetter had filed a fraud action
against Alfa, claiming that one of Alfa’s
agents made misrepresentations to him
concerning the cancellation of an auto-
maobile insurance policy. /d. at *1-*2,
When the plaintiff admitted in his depo-
sition that he had talked to no one at
Alfa other than his agent and that the
agent did not lie to him but, in fact, had
been helpful and honest, Alfa filed and
was granted a motion for summary
judgment. fd. al *2,

Plaintiff filed a motion to reconsider
requesting that the trial court “recon-
sider its decision granting [summary
Judgment]” and contending that “this is
a fraud case involving genuine issues of

s o



material fact and [that] the Defendant is
not entitled to a judgment as a matter
of law.” /d. at *2. The trial court based
upon plaintiff’s motion and a hearing
set aside its granting of summary judg-
mend. fd. The Supreme Court of
Alabama set aside the trial court's order
vacalting summary judgment, reasoning
that the essence of a motion, rather
than its title, is what must be consid-
ered in determining how a motion is to
be treated under the rules. /d. at *4.
Because a judgment had been entered
against the plaintiff, the court held that
the motion to reconsider was a Rule
59(e) motion to alter, amend or vacate
the judgment. /d. at *6. The court also
recognized that the motion was not a
Rule 60 motion, which seeks relief from
a judgment upon the grounds of mis-
take, inadvertence or other such rea-
sons. /d. Because a Rule 59 motion is
subject to the provisions of Rule 59.1,
plaintif’s motion was deemed denied by
operation of law when it was not ruled
on for 90 days after it was filed. Id. The
order vacating summary judgment was
deermed a nullity. fd.

Again, nothing in the Alabama Rules
of Civil Procedure discusses the propri-
ety of a motion to reconsider. However,
there is ample support for a trial court’s
ability to reconsider its own rulings
even where there has been no entry of
judgment; for example, when a defen-
dant’s motion for summary judgment is
denied. This support can be found in
the language of Rule 54(b), which
states:

[Alny order or other form of deci-
sion, however, designated, which
adjudicates fewer than all the claims
or their rights and liabilities or fewer
than all the parties shall not termi-
nate the action as to any of the
claims or parties, and the order or
other form of decision is subject to
revision at any time before the entry
of judgment adjudicating all the
claims and the rights and liabilities
of all the parties.

Ala. R. Civ. P. 54(b). More significant-
ly, perhaps, is not what Rule 54 says in
terms of support for a motion to recon-
sider where no final judgment has been
entered, but what Rule 59 does not say.
Rule 59 applies only to cases where
there has been an “entry of judgment.”

See Ala. R. Civ. P. 59(e) (stating that the
maotion shall not be filed later than 30
days “after entry of judgment”). A judg-
ment is an order from which an appeal
lies. Ala. R. Civ. P, 54(a). Therefore, nei-
ther Rule 59 or 59,1 contain time limi-
tations confining a trial court's power to
reconsider a motion where there has
been no entry of judgment, in that
those rules do not apply to situations
where a judgment has not been entered.
In summary, although not directly
addressed by the rules of civil proce-
dure, motions to reconsider are subject
to the same time limitations as any
post-judgment motion where a final
judgment has been entered by the
court.

Discovery

During the past year the Alabama
Supreme Court has issued several opin-
ions affecting the breadth of discovery
in civil litigation. The cases primarily
have an impact on the plaintiff’s ability
to discover evidence of other similar
incidents or acts to show notice to the
defendant or to establish a pattern and
practice of wrongful conduct.

A Premises Liability

Two recent Alabama Supreme Court
decisions have expanded the scope of
discovery of similar accidents in premis-
es liability cases. Ex parfe Wal-Mart
Stores, Inc., |Ms. 1951128, July 26,
1996], _ So. 2d __ (Ala. 1996), 1996
Ala. LEXIS 216; Ex parte Heilig-Meyers
Furniture Co., [Ms. 1951150, October
25, 1996], __ So. 2d __ (Ala. 1996),
1996 Ala. LEXIS 520,

In Ex parte Heilig-Meyers, the plain-
Liff claimed that he was injured when he
tripped over a piece of furniture pro-
truding into the aisle at a Heilig-Mevers
store in Florence, Alabama. The plaintiff
sought discovery of all complaints or
reports against any Heilig-Meyers store
during the preceding three-year period
wherein a slip and fall was claimed to
have occurred due to an object protrud-
ing into an aisle or passageway. Plaintiff
sought a copy of all such complaints or
reports, as well as an explanation of the
disposition of each complaint or report.

Heilig-Mevers objected on various
grounds, including an objection that the
request was unduly burdensome, In sup-
port of its objection, Heilig-Meyers pro-
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duced evidence that it had over 700 stores
in the LLS, and Puerto Rico, and that no
particular person, file, database or docu
ment could identify similar incidents in
its stores, The trial court overruled the
objection and ordered Heilig-Mevers to
produce the requested information within
five days, Heilig-Meyers petitioned the
Alibama Supreme Courl for a writ of
mandamus directing the trial court to
prohibit the requested discovery.

Noting that the discovery requesl was
fashioned to seek only claims relating to
similar incidents, the supreme court
rejecled Heilig-Meyers' assertion that
the requested information was not rele-
vant, Specifically, the court stated thal
the requested information could be rel-
evant to show knowledge of Heilig-
Meyers that its merchandise was being
displayed in an unsafe manner, and thus
il might provide an evidentliary basis for
the plaintiffl to amend his complaint to
assert wantonness.

However, the court agreed with
Heilig-Mevers that the request was
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utiduly burdensome. The courl was
influenced by the evidence presented by
Heilig-Meyers that it would be required
to contact the managers of each of
Heilig-Mevers' 700 stores to inquire
whether similar incidents had occurred
during the specified lime period. The
courl limited Heillig-Meyers’ response Lo
complaints or reports made or forward-
ed to the company's home office during
the three-yvear period, noting thal this
limitation should eliminate the burden
some nature of the request,

Although not discussed at length in
the opinion, this limitation accom-
plished another important purpose, By
restricting production to claims report-
ed to the home office, the court helped
to ensure that the information pro-
duced was relevant to Heilig-Meyers'
knowledge that its merchandise was
heing displaved in an unsafe manner. As
a practical matter, the company would
nol have notice of claims that were not
reported Lo its home office.

While the court provided Heilig-Mevers
with some relief, the case is significant in
that it allowed discovery of other similar
incidents on a nationwide basis, rather
than limiting such discovery to incidents
within the State of Alabama,

The courl reached a contrary resull in
Ex parte Wal-Mart Stores, Inc., |Ms.
1951128, July 26, 1996], __ So. 2d
{Ala. 1996), 1996 Ala. LEXIS 216, The
plaintiff in &x parte Wal-Mart was
injured when a footlocker fell from a
shell in a Wal-Mart store and hit her on
the head. She sued Wal-Mart on negli
gence and wantonness theories, and
sought through discovery accident and
incident reports from all B6 Alabama
Wal-Mart stores for the preceding five-
year period, Wal-Marl objected on
grounds that the request was unduly
burdensome and not reasonably caleu-
lated Lo lead to discovery of admissible
evidence. The trial court initially
ordered Wal-Mart to produce all
Alabama accident and incident reports
for the five-year period, subject to a
showing that the production would be
unduly burdensorne. On three separate
occasions during the following seven
and one-hali months, the trial court
ruled thal Wal-Mart had not sufficiently
proven that compliance with its order
would be unduly burdensome and again

ordered production of the accident and
incident reports,

The Alabama Supreme Court denied
Wal-Mart's petition for writ of man-
damus, noting only that the tnal court
did not abuse its discretion in requiring
production of the requested discovery,
it light of Wal-Mart’s fatlure Lo prove
thalt compliance with the order was in
fact unduly burdensome.

Although the discovery request in Ex
parie Wal-Mart was limited to the state
of Alabama and was therefore less broad
than the request in Ex parte Heilig-
Meyers, it was still arguably unduly bur-
densome in that the request sought
accident and incident reports from 86
stores, The factor that appears to have
made the difference in the result in the
lwo cases s that Heilig-Mevers pro-
duced evidence to support its claim that
Lhe request was unduly burdenseme,
while Wal-Mart apparently did nol.

B. Fraud

The importance of establishing undue
burden has proven equally important in
fraud cases, as illustrated by the
Alabama Supreme Courl decisions in Ex
parte Compass Bank, |Ms, 1951249,
September 6, 1996], _ So. 2d __ (Ala.
1996), 1996 Ala. LEXIS 487, and £x
parie Pate, 678 So. 2d 762 (Ala. 1996).

The plamliff in Ex parte Compass
Bank asserted claims on behalf of a
putative class, and alleged fraud and
suppression arising from his purchase
of two variable annuities through the
bank. The trial court entered partial
summary judgment with regard to a
partion of the lraud claim, but lefl
intact plaintilf’s claims alleging
Compass' lailure to disclose cosls, fees
and expenses associated with the annu-
ities, The plaintilf then filed a broad dis-
covery request seeking documents relat-
ing to customer complaints and corre-
spondence relating to variable annu-
ities, mutual funds and other such
products, and a list of customers who
had purchased annuities and mutual
funds from Compass since 1990, In
response Lo these requests, Compass
presented afhidavil testimony of two
emplovees explaining the burden and
expense which would be involved in
gathering the requested information.
The trial judge ordered Compass Lo pro-
duce the requested documents.




The supreme court granted Compass'
petition for writ of mandamus, noting
that "even in a (raud case, justice
requires the trial court to protect a
party from oppression or undue burden
or expense.” Ex parte Compass Bank,
1996 Ala. LEXIS at *7, The court held
that Compass made a clear showing
that the trial court’s order was overly
broad and would result in undue bur-
den and expense in that it falled Lo limil
discovery to the putative class members
and Lo the type of annuity purchased by
the plaintiff, and would require produc-
tion of over 21,000 customer files and
would involve review of files on 35,000
transactions, and thus was unduly
broad, burdensome and expensive,

The court reached a contrary conclu-
sion in Ex parfe Pate, 678 So. 2d 762
(Ala, 1996), In £x parte Pate, the plain-
tiffs alleged that the defendant car deal-
ership was guilty of fraud in the sale of
an allegedly new car which had, in fact,
heen used as a promotional vehicle for a
radio station, The plaintiffs sought pro-
duction of the names and addresses ol
all persons who had purchased a vehicle
from the dealership since 1984 that had
previously been placed with the radio
station. The dealership produced the
names of five customers who had pur
chased such vehicles since 1992, and
sought a protective order preventing
the plaintiffs from contacting the cus-
tomers, on the grounds that contact
would damage its relationship with
these customers and would likely be of
no value to the plaintiffs. The trial court
enlered the protective order,

On petition for writ of mandamus,
the supreme court directed the trial
court to vacate its order, reaffirming Lhe
oft-¢ited proposition that the plaintiffl in
a fraud case is afforded more latitude in
discovery, and staling that, “in order to
obtain a protective order that wauld
limit this broad discovery, the movanl
must either show good cause why the
objected-to discovery would be unduly
burdensome, expensive, oppressive,
embarrassing, or annoying, or show
that the subject matter sought to be
discovered is privileged.” 678 So. 2d al
764, The courl rejected the dealership’s
argument that the poltential damage to
its reputation outweighed the plaintiffs’
right to contact the customers. More

importantly, the courl disagreed with
the dealership's contention that the
sales 1o other cuslomers were substan-
tially dissimilar and would be of no
ralue to the plaintiffs' case, Specifically,
the court found that the dealership had
not shown good cause Lo circurmvent
the plaintifis’ “clear legal right” to dis-
cover not only whether the dealership
had made the same misrepresentation
to other customers, but were also enti-
tled to learn whether it had "made
other kinds of misrepresentation to
other persons in order Lo sell the cars
thal had been used as promotional vehi-
cles for WKSL" /d, at 765,

C. Bad Faith

The Alabama Supreme Court
addressed the scope of discovery in
insurance bad faith cases in £x parte
Finkbofmer, [Ms, 1951363, September
B, 1996, S0. 2d {Ala, 1996), 1996
Ala. LEXIS 488. In that case, plaintiff
sued Principal Mutual Life Insurance
Company for breach of contract and
bad faith refusal to pay for plaintiff's
“timmy tuck”™ under a medical insur-
ance policy, Plaintiff soughl discovery
of other Alabama claims and lawsuits
since 1992 alleging bad faith denial of
a clam, as well as the name, address
and telephone number of each insured
whose claim was denied based on the
same policy language within the pre-
ceding five year period,

The trial judge refused Lo require pro-
duction of the requested information,
and the plaintiff filed a petition for wril of
mandamus. [n an opinion authored by
Justice Houston, the Alabama Supreme
Court held that plaintiff was entitled to
discover previous bad faith suits Hled
against Principal Mutisal, but was nol
entitled Lo discover evidence of other
claims.

It reaching the decision that previous
bad faith suits were discoverable, the
courl relied heavily on the ratiomale of
£y parte Kowland, 668 So. 2d 125 (Ala.
1995).2 Although Ex parte Rowland was
a fraud case, the courl noted that
“intent is an element of the
Finkbohner's bad faith claim”.
Finkbohner, 1996 Ala. LEXIS 458, at
*11. Finding that “bad faith, like fraud,
is particularly difficult to prove”, the
court held that plaintiff was entitled to
discover any bad Taith actions filed

against Principal Mutual since 1992,

However, the court upheld the trial
courl's refusal lo allow discovery of
other claims. Noting that, "in the
ahsence of fraud, the existence of an
otherwise valid coverage exclusion in a
policy would arguably provide the
insurer with a legitimate or debatable
reason for denying a claim,” the court
held that, under the facts presented,
other claims did not appear relevant to
the bad faith claim.? /d. at *9, In light
of the summary fashion in which the
court addressed the discoverabilily of
other lawsuits, its refusal to allow dis-
covery of other claims is puzzling. It is
difficult to reconcile the courl's con-
trary holdings on these two seemingly
related issues, since, as a practical mat-
ter, if other claims are nol relevant on
Lhe issue of bad faith, other lawsuils
should not be either,

A close analysis raises additional
guestions concerning the rationale uti-
lized by the court Lo determine that
other lawsuits are discoverable. First,
while it is true that bad faith was origi-
nally difficult to prove, such was the
intent of the Alabama Supreme Court at
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the time the tort was created. See
National Savings Life Ins. Co. v.
Dutton, 419 So. 2d 1357, 1362 (Ala.
1982). Indeed, the court envisioned that
only “extreme” or “unusual” cases
would present a jury question on had
faith claim. See Thomas v, Principal
Financial Corp., 565 So. 2d 735, 743
{Ala. 1990)(citing Justice Jones' concur-
rence in Duffon, 419 So, 2d at 1362).
Moreover, the court’s application of
fraud principles to bad faith cases is
particularly disturbing due to the differ-
ences in the elements and proof of the
two torts. For example, the “intent”
aspect of a bad faith claim is quite dif-
ferent from the “intent” aspect of a
fraud claim. A misrepresentation does
not have to be intentional to be action-
able. Indeed, a misrepresentation made
recklessly or negligently will support a
fraud claim. The rationale for allowing
discovery and proof of other frauds in
fraud cases is to allow the plaintiff an
opportunity to show a fraudulent
scheme, motive, or plan and thereby
establish intent in a particular case,
The same rationale does not apply as
neatly in the bad faith context.
Although “intentional refusal to pay the
insured's claim” is one of the elements
of a bad faith claim, there is usually no
dispute that the insurance company
intended to deny the claim.? The dis-
pute in a bad faith case typically centers
not around whether the denial was
intentional, but around whether a law-
ful, debatable, or arguable basis exists to
support the denial. Thus, each denial of
a claim should normally stand or fall on
its own meril, without regard to
whether other lawsuits have been filed
or claims denied. Not only is proof of
the denial of other similar claims
unnecessary to establish intent to deny
a particular claim, such proof is not
probative of the insurer's intent. If the
plaintiff can establish that the insurer
denied the claim with knowledge that it
lacked a debatable reason for doing so,
the fact that the insurer has previously
been sued for bad faith by other
msureds or has denied other similar
claims does not strengthen the plain-
tiff’s prima facie case, although such

evidence could prejudice the insurer.

It is difficult to understand how dif-
ferent rationales would apply to discov-
ery of other bad faith lawsuits versus
other claims. One would expect that if
the court had applied the same analysis
to other lawsuits as with claims it
would have reached identical conclu-
sions on both issues.

D. Medical Malpractice

In Ex parte Northport Health Service,

Inc., [Ms. 1950849, July 19, 1996], __ So.

2d __ (Ala. 1996), 1996 Ala. LEXIS 204,
the plaintiff sued a nursing home alleg-
ing breach of contract, negligence and
wrongful death of a patient. The plaintiff
sought to discover “pattern and practice”
evidence relating to other acts of abuse,
neglect, or mistreatment of nursing
home residents, and the trial court
ordered production of the requested
information,? The Alabama Supreme
Court held that a nursing home is a
“hospital” under Ala. Code § 6-5-481,
and thus is covered by the provisions of
the Medical Services Liability Act.5 The
court also reaffirmed its holding in Ex
parte Golden, 628 So. 2d 496 (Ala. 1993),
that plaintiffs are not entitled to discover
similar acls or omissions, or “pattern
and practice” evidence in cases falling
within the ambit of the

Medical Services

Liability Act, and /4

directed the '
trial judge to
limit his
order com-
pelling the
requested
discovery.

Conclusion

Because the rules of civil procedure
are the bread and butter of any litiga-
tion practice, trial lawyers must stay
abreast of current judicial interpreta-
tion of the rules. This article highlights
several important recent developments.
However, each practitioner should con-
tinuously monitor the rules and cases
to ensure compliance with this ever-
changing area of the law. |

1. Interestingly, the court dkd not hold thal the dkcov-
ey requests were imelevant insolar as 1hoy sought
information regarding different products, although the
tanguage of the opinion indicates that the coun found
the requesis 1o be imelevant for the same reasons thal
it fownd them overly broad.

2. Ex parte Rowlard was a fraud and braach of con-
tract action arising oul of the purchase of an automo-
bile. The Alabama Supreme Couri refused lo limit the
plairtitt s discovery of other frauds 16 hose which wine
similar, and heid that the plaintifl was entiied 10 dis-
cover all fraaed actions hal had Deén Med in Alpbama
agains! the defendant car dealer within the previous 10
years. 663 S0 2d & 127. Soe also Ex parte Pale,
Supra (refusing 1o Bmit discovery 10 similar misrepre-
sentabons|

3. The court noted the plaintifl's apparent intention o
buttress their bad faih claim by presenting lestimorry
of gthar inSurds whose cdaims wene denied based on
the policy language al issue.

4, The madverient or mistaken failure 1o pay & claim
dogs nol constitute bad kith, Sese Haringlon w
Guaranfy Marl Ins. Co., 628 So. 2d 323 (Ala. 1993).
5. In his ordaer compeliing discovery, the trial judge
indicated thal Section 6-5-551 was unconmtitutional
The Supreme Courl assumed, withoul deciding, that
the tnal judge so ruled, and held that his ordes wis
void for tallure 1o sarve the attorney genaral pursuant
to Awa. Cooe § 6-6-227.

B. ALa. Cooe § 6-5-551
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YOUNG LAWYERS’ SECTION

By Andy D. Birchfield, Jr.

To Serve
Members

Andy D. Birchfield, Jr.

Mame

Firm

Sandestin

Something Old -
Something New

What are we doing that effectively
serves our members? What should we do
to address unmet needs? In considering
these questions, it was decided one of the
best things YLS does to serve members
is the Sandestin Seminar. For the years
we have sponsored this event it has been
consistently rated outstanding by those
attending. It serves to provide great CLE
in an enjoyable environment.

To address unmet needs our section is
undertaking a new project, the
Mentoring Program, to provide support
to younger practicing attorneys.

Sandestin Seminar

The Young Lawyers' Section’s annual
seminar at the Sandestin Resort in Florida
will be held on May 16-18, 1997. This
will ke an informative seminar and will
also provide a great networking opportu-
nity. The stellar slate of speakers includes
Lee Cooper, president of the American Bar
Association, Professor Charles W. Gamble,
and Lt. Governor Don Siegelman. It will
also be a lot of fun. There will be a pool-
side party on Friday night, sponsored by
Jackson, Tayvlor & Martino, and a cocktail
party on Saturday night, sponsored by
Pittman, Hooks, Dutton & Hollis. These
are first class social events, great fun and
included in the price of the seminar,
Additionally, there is a first-class golf tour-
nament on Friday afternoon, sponsored by
Milheim & Rea, which includes prizes.
The beach and the accommodations in

City/StawaZIP

Phona Mumber

Seminar

May 16-18, 1997

State Bar LD # (55#)

Send Registration & Check to:

Robert J. Hedge

Registration Form:

L |

Post Office Box 1089
Mohile, Alabama 36801
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Mew Bar Members (Admitted to practice
after Apnil 1, 1995] -
Gotf Tournamant - $60

Total Registration Fee and Golf Fee

Sandestin are outstanding. Hare, Wynn,
Newell & Newton and Foshee & Turner
sponsor beach parties, Beasley, Wilson,
Allen, Main & Crow sponsors morning
breaks during the seminar. Thanks to the
speakers and the sponsors, the Sandestin
Seminar is a CLE opportunity you don't
want to miss,

The Sandestin Seminar is not limited
to members of the Young Lawyers’
Section. It is sponsored by the section
but is open to lawvers of all ages. To
register for the seminar, complete the
application form below. For reservations
at the Sandestin Resort, call the num-
ber provided on the registration form. |
look forward to seeing vou in Sandestin
for the weekend of May 16-18,

Mentoring Program

Building up and helping new attor-
neyvs will strengthen our profession as a
whole. The Young Lawyers' Section, in
conjunction with the Alabama State
Bar, is implementing a mentoring pro-
gram with that objective. The idea is to
pair a newer attorney with an experi-
enced one—someone to provide guid-
ance in the practical aspects of practic-
ing law. We need vour help. If you have
been practicing law for seven vears or
more and would be willing to serve as a
mentor, please let us know, For addi-
tional information you can call: Ed
Patterson, director of programs
1-800-354-6154 W
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Registration Fee:
Early Registration (Bafore April 15, 1997) - $120
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CLE OPPORTUNITIES

The following in-state programs have been approved for credit by the Alabama Mandatory CLE Commission. However, informa-
tion is available free of charge on over 4,500 approved programs nationwide identified by location date or specialty area.
Contact the MCLE Commission office at (334) 269-1515, ar 1-800-354-6154, and a complefe CLE calendar will be mailed to you.

| 27-28 18 Friday
REGIONAL SEMINAR FOR COURT EMPLOYMENT LAW
AND POLICE OFFICIALS Birmingham

12 Wednesday
ALABAMA LABOR AND EMPLOY-
MENT LAW
Birmingham
National Business Institute
CLE credits: 6.0 Cost: $1449
835-8525

14 Friday
COLLECTION LAW IN ALABAMA
Montgomery
Governors House Hotel
Lorman Business Center, Inc.
CLE credits: 6.0
J48-6230

21 Friday
APPELLATE PRACTICE
Birmingham Civic Center
Alabama Bar Institute for CLE
CLE credit: 6.0 Cost: 5165
(205) 348-6230

26 Wednesday
BANKING LAW
Birmingham
Wynfrey Hotel
Alabama Bar Institute for CLE
CLE credit: 6.0 Cost: $175
{205) 348-6230

27 Thursday
ALABAMA CONSTRUCTION LAW:
WHAT DO YOU DO WHEN?
Birmingham
Holiday Inn Redmont
National Business Institute
CLE credits: 6.0 Cost: $149
(715) 835-8525

Dothan

Alabama Judicial College
CLE credits: 10.0

(334) 242-0300

1112
ENVIRONMENTAL LAW: BACK TO
THE BASICS
COrange Beach
Perdido Beach Resort
Alabama Bar Institute for CLE
CLE credits: 6.0 Cost: $225
{205) 348-6230

Carraway Convention Center
Alabama Bar Institute for CLE
CLE credits: 6.0 Cost: 3165
{205) 348-6230

24-26
SOUTHEASTERN
CORPORATE LAW
INSTITUTE
Point Clear, Alabama
Marriott's Grand Hotel
Alabama Bar Institute for CLE
CLE credits: 12.0 Cost: $395
(205) 348-6230

Resolution roster registration)

March 13 or May 20

Birmingham

Arbitration Training, Resolution
Resources

{800) 745-2402

April 15—17

Birmingham

Mediation Training, Resolution
Resources, Inc.

(800) 745-2402

April 24-28

Montgomery

Divorce Mediation Training for
Professionals, Atlanta Divorce
Mediators, Inc.

(404) 378-3238

In-State Mediation Training
(Approved for CLE credit and Alabama Center for Dispute

April 24-26

Birmingham

Medication Process and the
Skills of Conflict Resolution,
The Mediation Corporation
(B0O) ADR-FIRM

April 3—May 2

Huntsville

Mediation/Conflict
Management Training, Better
Business Bureau

(205) 539-2118
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CLASSIFIED NOTICES

RATES: Members: Two free listings of 50 words or less per bar member per calendar year EXCEPT for “position
wanted” or “position offered” listings—$35 per insertion of 50 words or less, $.50 per additional word;
Nonmembers: $35 per insertion of 50 words or less, $.50 per additional word. Classified copy and payment must be
received according to the following publishing schedule: March 97 issue — deadline January 15, 1997; May "97
issue — deadline March 15, 1997. No deadline extensions will be made.
Send classified copy and payment, payable to The Alabama Lawyer, 1o: Alabama Lawyer Classifieds, clo Rita Gray,
P.O. Box 4156, Montgomery, Alabama 36101.

SERVICES

» TIME BILLING SOFTWARE: Bill Time
Logger from Friendly Software is a
Windows-based, extremely easy to
use program designed in consultation
with attorneys. Download the free
Demo version from hitp/fwww.your
Irends.com. Phone toll free 1-888-
363-8738. E-Mail
inbox@yourfriends.com

« INSURANCE MANAGEMENT:
Douglas F. Miller, employers’ risk and
insurance management-independent
risk manager. Fee basis only. Eighleen
years in risk management insurance
consulting, policy analysis. Membar
SRAMC. Experience in deductibles, sall
insurance, excess, underlying cover-
age. Call Birmingham, Alabama.
Phone 1-800-462-5602, national
WATS or 1-205-867-1166.

« SKIP TRACING-LOCATOR: Need lo
find someona? Will find the person or
no lee for basic searches. Nationwide
confidential service with 87 percent
success rate. Other needed searches,
records and reports in many areas
from our extensive data bases. Tell us
what you need, Verity USA. Call toll-
iree (888) 2-VERIFY,

« FRAUD DETECTION & PREVEN-
TION: Since 1969 my investigative

skills and expertise hava been used
continuously in many unusual and
complex cases. In the process, the
government has collected millions of
dollars hidden in trusts, bogus corpo-
rations, aller-egos, unrecorded docu-
menls, Improper transfers, pseudo-
nyms, hidden interests, bankruptcy
action, and secretive investments.

My name is Joe Ezelle. | am a certified
fraud examiner and was selecled as
the best in the Southeast region in my
field of expertise by the IRS in 1994,
When you need a professional investi-
galor and desire to collect after a suc-
cessiul judgment, embezziement, or
due to creditor fraud or other financial
wrong-doing, call me for a free consul-
tation without obligation. You and your
clients deserve the bast in prolessional
investigative services. Fraud Detection
& Prevention, 709 18th Avenue, N.W.,
Birmingham, Alabama 35215. Phone
(205) B53-9646.

CONSULTATION-RECORD REVIEW:
Experienced R.N. in cardiac and med-
surgery nursing, available for consulta-
tion, case evaluation, litigation support,
record review. Phone (205) 856-5823.

INVESTIGATIONS: Alabama's largest
private investigative staff wants to
sarva you. Attorney owned/operated.
All college degreed investigators. We
serve the entire southeast as a full
service investigative bureau. Offices in
Birmingham, Mobile, Jackson, Atlanta,

and Orlando. Specializing in insurance
fraud, background checks, surveillance
and skip tracing. Call Coburn
Investigative Agency at (800) 242-
0072. No represenlation is made thal
the quality of the legal services io be
performed is greater than the quality of
legal services parformed by other
lawyers.

FORENSIC DOCUMENT EXAMINER:
Handwriting, typewriting, altered docu-
ments, medical records, wills, con-
iracts, deeds, chacks, anonymous let-
ters. Court-qualified. Eighteen years'
axperience. Certified: American Board
ol Forensic Document Examiners.
Member: American Society of
Questioned Document Examiners.
Criminal and civil matters. Carney &
Hammond Forensic Document
Laboratory, 4078 Biltmore Woods
Court, Buford (Atlanta), Georgia
30519. Phone (770) 614-4440. Fax
(770) 271-4357.

» ACCIDENT RECONSTRUCTION:

Accident analysis based on facts.
Speed estimates, scaled scene draw-
ings, time distance analysis along with
other reconstruction evaluations avail-
able. Company has served major
insurance carriers and over 30
Alabama law firms since 1986,
Background includes 25 years' law
enforcement experience, M.S. degree,
an adjunct faculty member at
Jacksonville Stale University. Contacl
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Classified Notices

Mike Fincher, PO. Box 1202, Anniston,
Alabama 36202. Phone (205) 237-
4111, Fax (205) 237-2118.

« LEGAL RESEARCH: Legal rasearch
help. Experienced atiorney, member of
the Alabama State Bar since 1977
Access to State Law Library. WEST-
LAW available. Prompt deadline
searches. Sarah Kathryn Farnell, 112
Moore Building, Montgomery, Alabama
36104. Phone (334) 277-7837. No rep-
resentation is made that the quality of
the legal services o be performed is
greater than the quality of legal ser-
vices performed by other lawyers

« DOCUMENT EXAMINER: Examination
of questioned documents. Certified
forensic handwriting and document
examiner. Thirty years’ exparience in all
forensic document problems. Formaerly,
Chief Questioned Document Analyst,
LISA Criminal Investigation
Laboratories. Diplomate (certified)-

British FSS. Diplomate (certified)-

ABFDE. Member: ASQDE; 1Al; SAFDE;

MACDL. Resume and fee schedule
upon request. Hans Mayer Gidion, 218
Merrymont Drive, Augusta, Georgia
30907. Phone (706) B60-4267.

« DOCUMENT EXAMINER: Certified

forensic document examiner. Chief
document axaminer. Alabama
Department of Forensic Sciences,
retired. American Board of Forensic
Document Examiners, American
Academy of Forensic Sciences,
American Society of Questioned
Document Examiners. Over 20 years'
experience in state and lederal courts
in Alabama. Lamar Miller, 11420 N.
Kendall Drive, Suite 206-A, Miami,
Florida 33176. In Birmingham, phone
(205) 988-4158. In Miami, phone (305)
274-4489, Fax (305) 596-2618.

+ TRAFFIC ACCIDENT RECONSTRUC-

TIONIST: Case evaluation performed

with respect to issues. Legal testimony,
including deposition and trial. Accident
analysis, scene scale drawing, and evi-

dence evaluation. Registered profes-
sional engineer. Technical sociaty
member. Cver 19 years' enginearing
experience. Tratfic accident invastiga-
tion training. Background includes tech-
nical and communication skills, adver-
sarial exparience, and legal process
familiarity. Contact John E. Reinhardt,
PO. Box 6343, Huntsville, Alabama
35824. Phone (205) 837-6341

= LATENT PRINT EXAMINER:
Examination ol latent fingerprint, palm-
print, footprint, footwear, tire tread, lip
and ear impressions, and crime
scenes. Courl-accepled axpert witnass
in federal and state couris, Eighteen
years' expariance. Criminal or civil
cases. Sidney C. Yarbrough, 10 County
Road 1423, Cullman, Alabama 35055.
Phone (205) 739-0192.

= FORENSIC AUDIO: Audiotape rastora-
tion and clarification by certified audio
engineer. Without allering or damaging
your original tape we can: reduce tape
noise; increase intelligibility; maximize
speech level; lower background noise (o
reveal volce; digitally enhance recording
clarity. Cherry Orchard Studios, 713
Oliver Road, Montgomery, Alabama
36117. Phone (800) B65-4355.

FOR SALE

» LAWBOOKS: Save 50 percent on your
lawbooks. Call National Law Resource,
America's largest lawbooks dealer.

Real Estate Settlement 5ystem
“The Nation s Most Widely Used"
Now Available For WInduws and DOS
+ HUD 1 Automatic Calculations
v Checks & Escrow Accounting

Huge inventories. Lowest prices.
Excellent quality. Satisfaction guaran-
teed. Call us to sell your unneaded
books. Need shelving? We sall new,
brand name, steel and wood shelving
at discount prices, Free quotes. 1-800-

v Word Processor - Spell k
; Chec 279-T799. National Law Resource

+ Policies & Commitments
v Deeds & Mortgages

v Data Base Reporting

¥ On-site Training Available
+ 10995 Reporting

v Regulation Z APR's
vAggdregate Escrow

$1,495.00

FANDTEGH

« LAWBOOKS: William S. Hein & Co.,,
Inc., serving the legal community for
over 70 years. We buy, sell, appraise all
lawbooks. Send want lists to: fax (716)
B83-5595 or phone 1-800-496-4346,

' _ﬂg’
(800) 937-2938
http://www.landtechdata.com

303 Guaranty Building * 120 South Olive Avenue
‘West Palm Beach, FL 33401




POSITIONS OFFERED

- LITIGATION ATTORMNEY: Trial lawyer
with more than four years of jury trial
experiance neaded for plaintifi’s prod-
ucts liability firm located in
Birmingham. Superior academics, trial
experience and Christian ideals
required. Salary range $7.500 to
$10,000 per month. Send resume to
P.O. Box 550219, Birmingham,
Alabama 35255,

LITIGATION ATTORNEY: A medium-
size Birmingham law firm is seeking
a litigation attorney with a minimum
of two years' experience in general
civil litigation. Excellent writing skills
required. Full benefits package and
compeansation is negotiable based on
experience. Submil resume with writ-
ing samples to Administrator, Suite
335, 267 Wes! Valley Avenua,
Birmingham, Alabama 35209.

ATTORNEY JOBS: Attorney wanied to
relocate to Oragon for new foundation
that provides legal services primarily to
senior citizens and low-income individ-
uals. Starting salary of $30,000. Not a
caraer, an adventure, Send resume to:
J. Kara, PO. Box 5241, Klamath Falls,
Oregon 97601.

= ASSISTANT GENERAL COUNSEL:
($18.46 PER HOUR - $38,396.80
ANNUALLY) The Housing Authority of
the Birmingham District is accepling
applications for the position of assis-
tant general counseal. Applicants must
possess an LL.D. or J.D. from an
approved or accredited law school.
Musi be in good standing and
licensed lo practice law in the State of
Alabama. Must have a minimum of
three years of experience involving
legal research and general experience
as a practicing attorney. Minimum of
five years of litigation and Irial experi-
ance |s required. The Housing
Authority of the Birmingham District is
an Equal Opportunity Employer.
Applications may be obtained from the
HABD's Human Resources
Management Department or send
resume to 1826 3rd Avenue, South,
Birmingham, Alabama 35233, 8-5, M-
F, until April 15, 1997, (Please indi- - FOR RENT: Gulf Shores, Alabama.
cate position on resume.) Houses on beach; two, three and four

bedrooms; sleep eight 1o 12, fully fur-
LAST WILL & TESTAMENT

nished. Call (205) 678-6139 or 678-6144.

« WANTED: Anyone having knowledge

of a last will and testament prepared

for Donald Wayne Bradberry of

Chelsea, Alabama in Shelby County,

please contact Hayes Brown, 2100

Southbridge Parkway, Suite 376,

Birmingham, Alabama 35209. Phone

(205) 879-9220

FOR RENT

« OFFICE SPACE AVAILABLE: Attorney
has additional office available; utilities
and cleaning service included; security
syslem; phone system available; free
parking; receplion services provided;
library; copler and fax avallable. Great
oppoartunity 1o start ar build your own
practice, Phone (205) B79-2868,

+ OFFICE SPACE: Birmingham—~Four
office suites logether with reception
area, conference room, file room and
storage available on 20th Streat, North,
fronting Birmingham green. Copier, fax
machine and kitchen available. Small
office atmosphere; call Rhonda at (205)
328-7240,

NEW IOLTA PARTICIPANTS

November
Drinkard, Banks & Mosely, Mobile
Howard Wayne East, Anniston
Robert C. King, Monroeville
David R. Anderson, Atmore
William Eric Colley, Fort Payne
Gearge William Miller, Hartselle
Meadows & Meadows, Mobile
Wise & Bowen, Montgomery
Morris, Cloud & Conchin, Huntsville

Kerrigan, Estess, Rankin, McLeod & Hightower, Mobile

December
William F. Prosch, Jr., Birmingham
Mark John Christensen, Andalusia
James Dorgan, Fairhope
D. Garrett Hooper, Montgomery
Belcher & Sinclair, Gardendale
Kenneth W, Battles, Pinson
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MICHIE'S

ALABAMA PRACTICE LIBRARY

z ) o X
For more than 50 vears, B

we've provided all the tools

{an J-'““L!';.?L'I}'HJ !l! Wwyer H{"{"{?r::

Authoritative statutory
FESOUIrces:

L

Michie's™ Alabama Code — the

state code you knotw you can trust,

featuring a new and improved

compirehensive index

¢ Michies™ Alabama Rules Annorated,
1997 Editian

& Alabama Criminal Code Annotated,

1996 Edition

¢ Alabama Motor Vehicle Laws

Annotated, 1996 Edition Professional publications by =~ ¢ Family Law in Alabama: Practice
_ : i and Procedure, Second Edition
¢ Highway Laws of Alabama, leading Alabama practitioners Rick Eernambucq

1995 Edition # Real Estate Handbook: Land

¢ Alabama Civil Procedure, ferome {awe o Alskinta: Sisnh Bditlon

- A, Hoffman, Sandra C. Guin Rober PR
2uts A obert L. McCurley, Ir.,
P‘n entire l]bmf} of state + Alabama Civil Practice Forms, Penny A. Davis
law on CD-ROM Second Edition, Allen Windsor ¢ Alabama Property Rights
Howell and Remedies, Jesse P Epans, 111
2+ Michie's” Alabama Law on Dise™ — # Alabama Tort Law, Second + Appeals to the Eleventh Circun
the most comprebensive single Edition, Michael L. Roberts, Manual, Larry M. Roth, George
source for Alabama annotated Gregory 8. Cusimano K. Rahdert
ir,l1;”.?.!}::”:::,{1“'” pridevil kstiony % Alabama Rules of Criminal +  Alabama Liabihiry Insurance
and court rules. Procedure, Second Edition Handbaok, Bibb Allen

@ Available with SHEPARD'S ALABAMA Hugh Maddox
CITATIONS and an optional Online )

Comciar lothe X el 1% LR T e 800/562-1215

Please use code GEK when ordering

AMERICA’S CODE PUBLISHER

A;S:MCI_ W hrep://www.michie.com
LEXIS*NEXIS

[ b s 11 B [ g e O 1996, Michie, a division of Reed Elscvicr Inc. All righes reserved
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Fellows of the Alabama Foundation Dinner

The first annual dinner of the Fellows of the
Alabama Law Foundation was held Friday, January 17,
1897 at the Capital City Club in Montgomery. Fellows ::;
are lawyers who have been members of the bar at
least ten years and who have demonstrated autstanc-
ing dedication to their profession and to their commu- |
nity. Membership in the Fellows is limited to one per- I
cent of bar membership. Fellows are nominated by

the membership of the Feliows.

Alabama Law Foundation president Hamy Gamile,
. Life Fedloers in attendance af the dower are picturad obone. Stamiding L
Jr. of Selma presided at the dinner. The speaker for Thomsas 8. Lawsen, Jr. James A Masz, William L. sey and Williarm D, Melton.
Soxtted -z Framk M. Bambridge, Gorrmam R dones, Jr, Fronk O, Burge, Jr.
the evening was Dr. David G. Bronner, chief executive yumum s rirchand Jr. and John B. Scott, Jr

officer of the Retirement Systems

of Alabama. Seventy-two guests

attended the dinner. Fifteen

Fallows have fulfilled their mone-

tary cormmitment to the founda- w'hen you Ileed exml't Vﬂluatiﬁn Ol'

tion and were recognized as Life e . e
Fellows. Fellows’ contributions ].ltlgatll)ﬂ Sllpport, Cﬂ” thf SPECIﬂhSt.

will help fund projects of the

Centified Fraud Examiner Raiph
foundation that benefit the legal Summierford, CPA, has devoted a career
to making sure attomeys get the expent
community and the public. testimony, deposition help, and case-
related analysis that your case’s sucoess
depends on,

For aver 20 years, atforneys have res
Hed om him for business valuations, fo-
rensic accounting, investigative ac-
counting (civil and criminal mattes),
and partnership and estate dispuies. All
in all, attorneys have found his help
invaluable in calculating damages. h._

/i

He can help you too,
Call now for a free corsullation, z
Summerford Accountancy, P.C.

Ralph Summerford (LITIFI{8 TUALIC ACCOUNTANT & FRAND FRANNERS
(:['Er (:FA_ Fapurwmunsl e ooy smmmng be e mageed v jupm v

Momdwr: Americn Iestinuty of (A y
Alahaarma Swwty of (45, Fiovik CH” 'ﬂdﬂ}

WLkd
[emsbitsite of CPAL  Assoclation of
Larriifeend Frmsed Evaaraneny - -

It fromsor of the focmdations fenth anmiversarg, s
first fevo presidents, Ben Haeis, Jr. (1) and Johr
Scoff, Jr frd, cul o Mrihday cake.

(= L0
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VI hob S EES

Far all of the ALABAMA STATE BAR membership senvices lsted below, call 1-800-354-6154 or (334) 268-1615 or contact us by e-mail st ms@alsb.org.

INTERNET ACCESS: The ASE website—wwiw.alabar.org—provides information on member senices, admissions, CLE, communications, and morg, &
mail addresses for 5l state bar departments enable instant contact,

PRACTICE SECTIONS: ASE mambers can choose 1o join one or more of the 20 practice sections, many who publish newsletters and offer CLE pro-
grams, Section membership affords networking opportunities with members shanng similar intarests.

ATET SAVINGS SERVICE: This program includes all domestic, international, tollfree and local toll caling &t all your locations. This is comeniently pro-
vided on one bill

CLE SEMINAR SCHEDULES: Free information on afl CLE program topics or locations statewide

CONFERENCE ROOM FACILITIES: Four conference rooms are available for meetings of su 10 80 persons on a first-come, first-served basis. In addk
tion, & visiting lawyer’s office is available for business or client use.

LEGISLATIVE NEWSLETTER: Dunng legisiative sessions, the ASE fumishes a biweekly newsletter upon request. Prepared by the ASB's legislative
counsel, bills of interest to membess of the legal profession are tracked, offering an overview of each session,

ALABAMA SUPREME COURT DECISIONS REPORTS: The Alabama Bar Reporter (ABR) i headnoted and provides full opinions released by the
supreme court each week Subscriptions are avaliable to ASE members for $120 per year

ETHICS OPINIONS: ASE members may obtain copies of formal ethics opinions. Informal opinkons, which are given over the phona, can be obtained
from the General Counsel’s office.

PROFESSIONAL JOURNAL, NEWSLETTER AND BAR DIRECTORY: The Alabama Lawyer is maied to ASB members bemonthly and features
informative and substantive articies to enhance the practice of law, The ADDENDUM is the ASB newsletter focusing on timely informiation and mails during
altemate months, All ASE members raceive the annual edition of The Alshama Lawyer Bar Directory listing members, firms, the Alabiama Rudes of
Prafessional Conduct, MCLE Rules and Regulanons, and other Alabama Supreme Court rules relating to the profession

LAWYER REFERRAL SERVICE: The ASB operates this siatewide public service program that recenves over 16,000 calls a year Lavwyers outside
Jefterson, Madison and Mobile counties may participate for an annual fee and may select up to 15 areas of practice in which 1o recenve referrals. LRS merm-
bers agree to provide the first 30 minutes of consultation to the referred client for £25,

GROUP HOSPITAL, DISABILITY AND LIFE INSURANCE: The ASB endorses five insurance programs through its administrator, Insurance
Specialists, Inc. Coverage areas include major medical, disabiity income, hospital indemiity, business overhead, and life. These are available to ASE mem-
bers, thair spouses, children and employees. Contact Insurance Specilists, Inc. for detatis at 1-800-241-7753.

LEXIS-NEXIS GROUP MEMBERSHIP DISCOUNT: WMVP (Maximum Value Products] is the LEXIS Group Membership Program that allows
unlimited access to Alabama case law, statutes and more at & flat monthiy rate starting at $135 for a firm with up 1o three members, plusa monthly
subscription fee of $25. No “on-ing” time limits are imposed. Specialty subscriptions are also available in selective law areas. For detals on 1his pro-
gram call LEXIS at 1-B00-356-6548.

PROFESSIONAL LIABILITY INSURANCE: Attomeys Insurance Mutual of Alabarna, Inc. (AIM) was established by the ASB to provide a mare stable
professional liabdity market for its members than had commerciatly been provided. For more information about AIM call 1-800-526-1246,

AIRBORNE EXPRESS DISCOUNTS: ASB members recaive group discount benefits. Example: Next-day delvery on a cne-ounce letter is $3.25 ver
sus @ $15 competitive prce. There is no charge to enroll, To enroll call 1-800-443-5228 and give the ASB code: NGS

CAR RENTAL DISCOUNTS: The AVIS group membership program provides significant discounts on nationwade car rentals. For resenvations with
ASE's AV1S Worldwide Discount call 1-800-831-8000 and give this numnber; AS30100

TRAVEL PROGRAMS: INTRAV affers worldwide travel opponunities including annual trips designed specifically for ASE members, Call INTRAY far itin-
erary details at 1-800-3250624

OFFICE SUPPLIES DISCOUNTS: ASE members save four 1o 11 parcent off already discounted name brand office supplies and products through
Penmywise. Cider 24 hours daily, seven days a waek, with fast, free defivery, For information and a full color catalog call 1-800-942-3311.

ava
ALABAMA

STATE BAR

415 Dexter Avenue

Montgomery, Alabama 36104
(334) 269-1515 * 1-800-354-6154
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Dedication Ceremony of Jones School of

Law Building

By Gloria McPherson

(This article, which originally
appeared in the Montgomery
County Bar Association Docket, is
reprinted in part with permission.)

On December 12, 1998, alumni
and friends gathered for the dedi-
cation ceramony of the new $4
million Thomas Goode Jones
School of Law building in
Montgaomery. Designed in the
neo-federal architectural style, the
new building has a feeling of
openness and is best described
as affording an elegant appear-
ance without extravagance. The
new building Is an essential step
in seeking American Bar
Association accreditation for the
law school,

At the request of a few young
men, almost 70 years ago Walter
B. Jones began teaching law at
night, At that time, he was the
judge of the 15th Judicial Circuit
Judge Jones founded Jones
School of Law in 1928 and named
the school in honor of hus father,
Thomas Goode Jones, a
Confederate Officer, Govemnor of
Alabama and an author.

During the dedication program
for the new building, Attorney
General Jeft Sessions, Lt
Governor Don Siegelman, Chief
Justice Perry Hooper, Justice
John Patterson, attorney Fred
Gray, Mayor Emory Folmar, and
others commented on the acade-
mic excellence and high ethical
standards exemplified by the
graduates and students of Jones
School of Law

Alabama State Senator Wendell

Gloria McPherson

Gilorin McPraraon @ a 1994 grecuste of
Jones School of Link. Sha ks with the Uinisad
Staten Abormey'i Offica in Mordgomeary

Mitchell, dean of Jones School of
Law, presided at the dedication
ceremony. Under Dean Mitchell's
leadarship, the law school has
experenced phenomenal growth.
When he became the dean in
1987, there were 98 students and
one full-time professor. Today, as
part of Faulkner
University, Jonas
has achieved a cur-
rent enroliment of
448 students and
nine full-timea facul-
ty and administra-
tive staff

Justice Patterson
is confident that
Judge Jones
would be pleased

with the progress of Jones School
of Law and with the new building.
Descnbing the dedication of the
new building as "a giant step;
indeed, a leap for the legal com-
munity,” Justice Patterson
believes that Judge Jones would
have said, “Well done—well

Prate by Pol Crozeesford, S, CLES

BLUMBERG EXCELSIOR'S

f(yfﬁffﬁd/ ._//;z/ 244, / 4 F{:‘ﬂ?/
275

Ideal for Laser Printers
lncludev e 1 ﬂﬂﬂ Letterheads and ane]ul;;:s. B
500 Business Cards, 500 Plain Second Sheets

Also includes dies and a proof.

24 1b., 25% Cotton, Laser Finish, White or Bamboo,
Recycled Bond $275
24 Ib., 50% Cotton Law Bond, White, Bamboo
and Laser White $285
Cra.ue s and Gdberr paper at. ﬂddmnnm' cost

bngrr.wmg pﬁmlr in Aibany. ,’h l nmi' ﬂrhndu } I.
Call for samples and legal supply catalog,
(800) 221-2972, ext. 503,
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Family Law Section
Alabama State Bar

Gt fnb .
J: Forrester DeBuys, 111

You establish goals for
creating wealth. We help vou
meet your goals, while
protecting your family and
estate, through insurance and
financial products.

June 5, 6, and 7

Approved for 11 hours of CLE credit
B
T

The CompanyYou Keep®

J04 fiverness Center Place
Snite 500
Birmingham, AL 35242
GO5-1122

Judicial Award of Merit Nominations Due

The Board of Bar Commissionars of the Alabama State Bar will receive nominations for the state bar's Judicial
Award of Merit through May 15, 1997. Nominations should be prepared and mailed te:

Keith B. Norman, Secretary
Board of Bar Commissioners
Alabama State Bar

P.O. Box 671

Montgomery, Alabama 36101

The Judicial Award of Merit was established in 1987. The 1996 recipient was the Honorable Ralph Cook, asso-
clate justice, Supreme Court of Alabama.

The award is not necessarily an annual award. It may be presented to a judge who is not retired, whether
state or federal court, trial or appellate, who is determined to have contributed significantly to the administration
of justice in Alabama. The recipient is presented with a crystal gavel bearing the state bar seal and the year of
presentation.

Nominations are considered by a three-member commitiee appointed by the president of the state bar, which
then makes a recommendation to the board of bar commissioners with respect to a nominee or whether the
award should be presented in any given year.

Nominations should include a detalled biographical profile of the nominee and a narrative outlining the signifi-
cant contribution{s) the nominee has made to the administration of justice. Mominations may be supported with
lettars of endorsemeant.
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Your clients didn't retain

UE

Just any attorney’
to represent their legal interests.

Don't retain
Just any valuation frrm"
to establish their business valuations.

WirLaams, Taveor & Associares, P.C., 1S A NATIONALLY RANKED ACCOUNTING AND CONSULTING FIRM
WITH FIVE CERTIFIED BUSINESS VALUATION ANALYSTS ON PERMANENT STAFF.
EVER VIGILANT ON BEHALF OF YOUR CLIENTS' INTERESTS, WTA'S PROFESSIONALS OFVER SWIFT,
ACCURATE BUSINESS VALUATIONS, WHICH ARE CRITICAL TOOLS 0N MANY FRONTS IN TODAY'S WORLD,
WiLLians, Tavior & ASSOCIATES - SERIOUS ABOUT YOUR CLIENTS' BUSINESS,

Do L WinLianss, Rom E Tu.';u*.u.
CPACVA CPA, CVA

&

Wi K N [, Tisorriy W, Yors, J. Bamgy TiweLL,
CPACVA CPA, CVA CPA, CVA

&
AV
AT T
AVATAYL

WILLIAMS. TAYLOR & ASSOCIATES

ACCOLN TANTS * CONSULTANTS

2140 ELEVENTH AVENUE SOUTH, SUITE 404 & THE PARK BUILDING « BIRMINGHAM, ALABAMA 35205
(205) 930.9111 o [SOU) 8T4-8552 o FACSIMILE (205) 9309177




Unlimited Westlaw research for Alabama
as low as $125" per month!

For the first time, solos and small Alabama
taw firms of 29 attomeys can hawe the nesearch
+ preer of WESTLAR™ a1 one low mionthly foe
With WESTLAY PRO™ (Predictable Research
: . . Online), you get unlimited acoes o the
Provhicialde Resarch Onling complete lineup of Alsbama databases for oy
£125* per month for one attomey and just $70 per month for each additional
atlomey ™
WESTIAW PRO includis Alabama Reportes, Mlabama Statutes Annotsited,
Mabami Rules of Cour and Court Orders, Alabama Attomey General
Opinions, Alabama Insurance and Taxation matectals, and many additional
Alabymat chatabses,
What's mone, with WESTLAW PRO PLUS™, add federal databases ke U5
Supreme Court Cases, 15 Court of Appeals—Eleventh Cinoult Cases, Mabam
Federal District Court Cases, USCA® and rdated databases for an additional §25

]
WESTLAW

B 10 st Py

Ak dhche ok b Ak kA AACAR-B T-508

Wr. Raymond Eric Powers 111

Capel i, Howard, Knabe & C
PO Box 2063 o

Montaomery AL 36102-2069

{F} Erviapriny Resaarch 1ow o e

per month for one attomey, and an additional $30 per month for each
additional attomey **

Even betier, no matier which PRO plan you choose, you will alsa
recedve other West exchusives like KevSearching™ and the Key Number service,
terms added in smopes and headnotes by our editors, WIN® (WESTLAW &
Natural™ ) plain-English searching and all the other features that make
WESTLAW the choice of legal research professionals

There's no indtial fee and there's no cancelinion fee
OPTION: PROMOTION FOR NEW WESTLAW SUBSCRIBERS!

Subscribe in WESTLAY FRO or PRO PLUS and your [iest 60 days of WESTLAY changes will be
watvend, e yener subseription mequinal Some metrictions apply

CALL: 1-800-255-2549, EXT. 208

® 115 per mewath ﬂ"‘i‘th’!!‘ aitrorney e (he WESTLAW 'HO jilan
= [ffer | o mabos anad lerw o of 29 aliooreys, O6fier msinctiins sjqih
Prives st i charsge withous notee

WESTLAW

rRaRAs/1 e [BTaain] 1002605

ThaB-059

II1”II“|I-ill|”II'IIIllll||rl”|HH”III![H'IHII!I'HI-”H'



