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Attorneys Insurance Mutual
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PRESIDENT’S PAGE

ast President Phil Adams once said

that the state bar is sort of like an
ant bed. You can see it from a distance
and not much seems to be happentng.
fut the closer you get, the more appar-
ent it becornes that there is a lot hap-
pening involeing a lot of lawyers.
Recause our members sometimes don't
realize what all the state bar does, I am
devoting this "President’s Page™ to a
review of what it s and whal it does.

What is the Alabama State Bar?

The Alabarma State Bar is a state
agency, created by statute, charged with
the responsibility of licensing and regulat-
ing lawyers. The bar is funded by our
license fees and some user fees generated
by such things as the bar exam. Although
the bar's $3.2 million annual budgel is
included in the state's general fund, no
state revenues are included in our budget,

We are a mandatory bar, which means
that attorneys who want to practice in
Alabama must be members, With this
“monopoly” and state agency status come
certain restrictions on whal the bar can
do. | am occasionally asked by both
lawyers and laypersons why the state bar
doesn’l “take a stand” on tort reform or
on some other political issue. We can't
hecause our bar is mandatory and neces-
sarily diverse—we are an umbrella repre-
senting the plaintiff's bar, the defense bar
and every shade and stripe in belween,

As Past President Alva Caine once said,
“The state bar is every lawver's common
ground.” One of our goals this year has
heen Lo reverse the increasing polariza-
tion and factionalism of our profession,
While we may have different specialties
and varied philosophies and priorities,
we are ultimately and essentially just
lawyers—and we can, in fact, all find
“common ground” at the state bar. |
invite each of you to join in our efforts
and activities to ensure Lhat our slate bar
involves and serves all its members;
plaintiffs’ lawyers and defense lawyers,
male lawyers and female lawyers, big

70 MARCH 1000 Fhe Alabamna Lawyer

FIGURE 1
The ALABAMA STATE BAR

1997-98 Membership Facts
TOTAL MEMBERSHIP ... 11,804
[Hetate members ... 10,225
fUuI-nl-stma mambers . 1,669
Male .. 78%
Femalo . A%
African: Arnunt:an A%

A TOTAL OF 71% OF ALL IN-STATE
- LAWYERS PRACTICE IN JEFFERSON,
MOBILE, MONTGOMERY, VIADISON AND
TUSGALODSA COUNTIES

firm lawyers and solo lawyers.

There s indeed a place at the table for
us all, but, as you can see from Figure 1
on this page, il needs Lo be a big table,
Currently, there are almost 12,000
members of the Alabama State Bar, and
we are growing at a rapid rate,

Presently, 78 percent of the bar mem-
bers are male and 22 percent are
female. In 1990, 83.3 percent of
Alabama lawyers were male and 16,7
percent were female. In the same seven
years, the number of Alrican-American
members has grown from 3,1 percent Lo
4 percent of the total membership,

As you can see from Figure 2, our bar
is increasingly urban, Of the 10,225 of
our members who are in-state, 37 per-
cenl are in Jefferson County. Sevenly-one
percent of all in-state lawyers practice in
the five most populous counties, You
might also be interested to see that our
five less developed counties each have
only a handful of lawyers. In this context,

FIGURE 2
Counties with largest
number of maml:ars
nftarson.., ond, 764
M_nnmummv L
Mobile ... 1,127
Madison ... 550
Tuscaloosa ... 424
Counties with fewest
number of msmbers
Graani.. e
_prndan... et
oosh ... il
Lamar .. sl
clohumu il
Membership has increased almost 3%
each year for the past seven years.




it is not surprising when we read that we
are handling less than 20 percent of the
legal needs of America's poor,

How Is the Alabhama State Bar
governed, staffed and
organized?

The bar is governed by 4 board of com-
missioners, composed of 58 members
who are elected by lawvers from each
judicial circuit, On the theory of “one
person, one vote,” Birmingham has ten
comimissioners, Montgomery has five,
Mobile has four, Huntsville has two, and
every other circuil has one. By legislative
authority, and with approval from the
supreme court, the commissioners pre-
scribe and admimister rules governing
admission to the bar and rules of conduct
and discipline for its members,

We have 32 employees housed in our
22,000-square-foot headguarters on
Dexter Avenue, a few doors down the
hill from the state capitol, The employ-
ees are allocated to six divisions;

1. Admissions (stafi: 3)

2. Center for Professional Responsibility
(staff: 11)

3. Membership (staff: 2.5)

4. Programs and Activities (stalf: 6.5)

5. Communications and Publications
(stall: 3}

6. Administration and Finance (staff: 6)

What does the Alabama State
Bar do?

As you know, one of the primary func-
tions of your state bar 15 the promotion
of professionalism among our members,
Because of the troubling decline in pro-
fessionalism, we have asked the supreme
court to permil us next year 1o reqguire
that all new admittees to the bar under-
do six hours of training in professional-
ism within one year of admission. We
are confident that the supreme court
will approve that mandate and we look
forward to providing thal needed service
Lo our new lawvers. Our Young Lawyers'
Section and our Solo and Small Firms
Commitiee are also studying the imple-
mentation of @ new statewide mentloring
program, which is sorely needed. With
the rapid growth of the bar and with
more than 65 percent of praclicing
lawyers being either solos or with small
firms, the need for mentoring can'l be
overestimated.

The Alabama State Bar has a history
of being in the forefront of professional
ethics, Curs was the first stale bar in
the nation to adopt a Code of Ethics,
one that became the model for the
American Bar Association in 1908,
Notwithstanding that tradition, an
important aspect of the bar's regulatory
responsibility remains lawyer discipline,
Last vear, our stafl attorneys handled
almost 1,700 formal and informal ethics
opinions, which are a greal way Lo head
off a disciplinary problem before it
occurs. Regretfully, however, our Cenler
for Professional Responsibility also
received 1,641 ethics complaints last
year. A majority was summarily
“screened oul” because they lacked
meril on their face, but as you can see
from Figure 3, there were 144 that
resulted in the imposition of discipline.
In fact, 20 ended with either suspension
or loss of license. Many of those com-
plaints started as fee disputes and that
is one ol the reasons wz have started

FIGURE 3
Office of the General Counsel
1996 Yearly Report
COMPLAINTS
Rocolved...................... 1Bl
Scragnod out/panding...... ..... 127
Filos opened ... : 351

Closed w/o discipline . ... 162
Closed w/discipling .. ... A L
Active pending fles. . 188
Formal Charges pending ... 142
Private reprimands 83
Public raprimands
w/o genaral publication . 29
Public roprimands
w/general publication 15
S A S
Disbarments. . ... e sviioisd
Surranddr of lieense . (i

our Fee Arbitration Program, which is
now up and functioning as a statewide,
voluntary medialion service,

As you know, the practice of law has
become increasingly specialized in recent
vears. [ven among those of us who regard
ourselves as general praclitioners, most
tend Lo establish areas of expertise which
may dominate our interests, our time and
our revenue, The state bar has adapted its
programming and structure Lo veflect
that evolvement in our profession. There

are now almost 8,462 lawyers participal-
ing in the bar's 19 practice sections:
Administralive Law-—147

Bankruptey & Commercial Law—266
Business Torts & Antitrust Law—216
Communicalions Law—4

Corporate, Banking & Business Law-—142
Corporate Counsel—154

Criminal Law—72

Disabilities Law—17

Elder Law—14

Environmental Law—129

Family Law—293

Health Law—133

Inlernational Law—55

Labor Law—161

Liligalion—167

Oil, Gas & Mineral Law-—127

{Continued on page 125)

FIGURE 4
KEY AREAS OF BAR ACTIVITY
PUBLIC SERVICE

* Committea on Client Security Fund

* (Committee on Access to Lega Sarvices

* Committes on Alternative Dispute Resolution

» ndigent Dofense Committee

* Prapaid Legal Services Committoo

s [aw Day Committee

» (itizenship Education Committee

= (ommittee on Correctional Institutinns
and Procedures

* Adult Liwracy Committes

FOCUS ON THE PROFESSION

» Editorial Board of The Alabama Lawyer

» Parmanant Code Commission

* Committea on Lawyer Public Felations

» Solo and Small Firm Practitionars Committaa

o |ngurance Programs Committue

* [aw Day Committee

* Ethics Education Committes

& Committea on Women in the Profession

» |ocal Bar Actvities and Services Committes

» Task Force on Minority Participation &
Opportunity

* History and Archives Committes

BENCH & BAR

¢ Honch and Bar Committea

» Supreme Court Liasion Committoa

* Judicial Conferenca for thi: State of Alabuma

BAR MANAGEMENT & GOVERNANCE

s |ong-Rangs Planning Task Force

Fhie Abbtrria Lager m




A Milestone
Celebration
for The
Alabama
Lawyer

Keith B. Norman

Fhe Mabima Lagyer

EXECUTIVE DIRECTOR’S REPORT

By Keith B. Norman

Fust Prasfdent Norborne Ston, Mark White, dm Nowelf Kelly and Robert HulTaker reminiseed ehou? the
“earty dags” of The Alalihma Lawyer,

his January marked a milestone for

The Alabama Lawyer, Il was 15
years ago that The Alabama Lawyer
underwent a radical transformation,
Not only were the size and the format of
the magazine changed, the content was
altered and the frequency of the publi-
cation was increased, as well. While this
might not seem the stufl of celebration,
one need only recall thal the Lawyer
had remained basically unchanged since
its initial publication in 1940, or for
more than 40 years!

E.T. Brown of Bhmingham was the
state bar president who appointed the
Alabama Lawyer Survey Committee,
chaired by Mark White, also of
Birmingham, that recommended the
changes in ils 1981 [inal report Lo the
Board of Bar Commissioners. Although
the changes Lo the formal and styvle of
the Lawyer were dramatic, the (inal

report made clear thal the substance
should not be changed and that The
Alabama Lawyer should .. .continue to
carry scholarly works of interest and
use Lo Lhe practitioner of law,, . dissemi-
nating current information to all mem-
bers...." With one notable exception,
the Board of Commissioners adopted
the recommendations of the commillee
to change The Alabama Lawyer. The
final report also stated: "It is recom-
mended that a general newsletter be
published during the months in which
The Afabama Lawyer is not published
and it should compliment The Alabama
Lawyer.” Twelve years later, the
ADDENDUM newsletter was published,
finally fulfilling the recommendalions
of the 1981 committee report,

As a state bar publication, The
Alabamea Lawyer is one of the oldest in
the country. Its content, layoul and




design make it one of the best,
too, The quality of The
Alabama Lawyer 15 no acci-
dent. It is the result of the
energies of the bar staff, a
graphic designer and a printer,
plus the dedication of lawyers
who serve as editors and con-
tribulors. Bach is responsible
for the final product that vou
receive every other month, We
have also had the good fortune
of having serious-minded and
commilted persons who have
served as editors, Judge Walter
B. Jones served as the first edi-
tor fram 19440 Lo 1064,
Following Judge Jones were
Richard W. Neal (1964-1968),

COLLECTIONS SOFTWARE

DEBTOR MANAGEMENT
SOFTWARE UNIDUELY
DESIGNED FOR
COLLECTIONS ATTORNEYS,
PRICES START AT JUST $1700.
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J.0. Sentell (1968-1983) and current the Lawyer the past decade and a half.
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Newly Revised ABICLE Handbook

Alabama Appellate Practice

A Lawyer’s Guide
Now Available!

m Detailed information on basic procedures, applicable rules and guidelines
B Advice on both substance and style
B Valuable resource forthe complicated or unusual case

Don't miss the opportunity to get this handbook!

Order from ABICLE for $85
Call 800-627-6514, 205-348-6230, or crder on the internet www.abicle.org




About Membars

Denise 1. Littleton announces the
relocation of her office to 4321
Midmost Drive, Suile A, Mobile, 36609,
Phone (334) 304-0070,

Phillip J. Sarris announces a change
of his mailing address to 3106
Independence Drive, Birmingham,
35209, Phone (205) 870-9940,

Wilson Myers announces the reloca-
tion of his office to 600 Robert Jemison
Road, Suite B, Birmingham, 35209,
Phone (205) 945-8550.

Michael D. Morgan announces the
opening of his private practice, His
office 15 located at 4252 Carmichael

BUALITY BoFrwaRe, Naw Fon WiNnDows

WKRUPTCY

Vo 've got Windows tnstaliod becatse (s
edstor {o use. Now, switch to the Windows-
Beased bankripiey software that's sasior (o use

Abarmrye dn ey alate frevfer anr proggnna avd fae fivone § prostione

Call today for a
FREE demo packol,

1.800.492.8037

Bext Cane Souirrion, INc.
GO0 Thavis Street, Sulte 201
0. Box 32

Fvinston, 1L 6020440032

www.besteuse.com
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Road, Montgomery, 36106. Phone (334)
274-1117.

Beverly J. Howard announces a
change of address 1o 640 S,
McDonough Street, Montgomery,
36104. Phone (334) 269-6964.

Michael 8. McGlothren announces
the apening of his office. His mailing
address is PO, Box 2263, Daphne,
365206,

Kathryn A. Lepper announces the
relocation of her office to 2100 Park
Place, North, Suite 1045, Birmingham,
35203, Phone (205) 324-1334,

K. David Sawyer announces the
opening of K. David Sawyer, L.L.C, His
office is located at 300 N, 21" Street,
Suite 301, Birmingham, Alabama
35203, Phone (205) 322-2331,

Russell K. Bush announces the
opening of his office located at 812
Avenue A, Opelika, 36801, The mailing
address is PO, Box 135, 36803-0135,
Phone (334) 741-4171.

David A. Garfinkel, formerly a parl-
ner of Datz, Jacobson, Lembceke &
Garfinkel, announces the opening of
his office located at 2064 Park Street,
Jacksonville, Florida 32204, Phone
(D04) 384-4989,

Among Firms

David A, Tomlinsen, formerly with
Gongee, Young & Sibley, has taken a new
position as general counsel with the
Foundry of the Shaoals, Inc, The mail-
ing address is PO. Box 916, Florence,
35631, Phone (205) 760-2050.

Kathrvn R, Shelton announces a
change of address ta the City of
Huntsville, Office of the City Attarney.
Offices are located at 308 Fountain
Circle, P.O. Box 308, Huntsville, 35804.
Phone (205) 532-7301,

AMONG FIRMS

Engel, Hairston & Johanson
announces that Sherrie L. Phillips and
Brenton K. Morris have joined the firm
as associates. Offices are located at 109
N. 20" Street, 4" Floor, Birmingham,
35203, Phoene (205) 328-4600,

Pierce, Ledyard, Latta & Wasden
announces the relocation of offices to
the Colonial Bank Centre, Suite 400, 41
N. Beltline, Mobile, 36608, The mailing
address is PO, Box 16046, 36616, Phone
(334) 344-5151. The firm also announces
that C. Willinm Daniels, Jr. has become
a shareholder and Stephanie K.
Alexander, James Rohert Turnipseed,
Michael A. Montgomery and Mark E.
Tindal have become associates,

Haskell Slaughter Young & Gallion
announces that Carter H. Dukes, F.
Hampton McFadden, Jr. and John W,
Scott have become members, Donald
T, Locke has joined as of counsel, and

sordon 0. Jesperson, Lynn Reynolds,
Joseph N. Harden, Clinton C. Carter
and Kimberly L. Hager have become
associates. Offices are located at 305 S,
Lawrence Street, RO, Box 4660,
Montgomery, 36103-4660, Phone (334)
265-8573,

MeDermott, Will & Emery
announces the relocation of offices Lo
600 Thirteenth Street, NW.,
Washington, D.C. 20005-3096, Phone
(202) 756-8000,

Janecky, Neweil, Potts, Wells &
Wilson announces that Judson William
Wells has been appointed judge,
District Court of Mobile County, and
the name of the firm has been changed
o Janecky, Newell, Potts, Wilson,
Smith & Masterson.

William Robert Lewis, formerly of
Pate, Lewis, Lloyd & Fuston,
announces the formation of William R.
Lewis & Associates. Offices are located
at 120 Euclid Avenue, Birmingham,
35213, Phone (205) 871-3900,
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Gaines, Wolter & Kinney announces
that Christopher B, Greene and Julie
Davis Pearce have joined the firm as
associates, Offices are located at 22
Inverness Center Parkway, Suite 300,
Birmingham, 35242, Phone (205) 980-
5888,

Burgess & Hale announces that
Ethan R. Deitling, Samuel M. Ingram
and Van D, McMahan have joined the
firm as associates, Offices are located ai
450 Park Place Tower, 2001 Park Place,
North, Birmingham, 35203, Phone
(205) 715-4466,

Sllver & Voit announces that the
firm name has been changed to Silver,
Voit & Thompson, Irving Silver,
Lawrence B. Voit, Barry L. Thompson
and Thomas G.F, Landry are members,
Offices are located al 4317-A Midmost
Drive, Mohile, 366089-5589, Phone (334)
JA3-0800,

Huie, Fernambucg & Steward
announces that Martha Leach Thompson
and Patrick O. Gray have become associ-
ates, Offices are located at 800 Regions
Bank Building, Birmingham, 35203,
Phone (205) 251-1193.

Hall, Conerly, Mudd & Bolvig
announces that P. Ted Colquett and
Linda H. Amhrose have joined the firm
as associates. The mailing address is
1400 Financial Center, 505 N, 20"
Street, Birmingham, 35203-2620,
Phone (205) 251-8143.

Oros & Stirling announces thal
Darby R. Wolf has become an associ-
ate, Offices have relocated 1o 517
Beacon Park, West, Birmingham,

35209, The new mailing address i1s PO,
Box 190047, 35219, Phone (205) 945-
(1664,

Huntley, Jordan & Associates
announces that Kelli D. Tavlor-
Etheredge and Alvin K. Hope, 11 have
become associates, Offices are located
al 503 Government Street, Suite 201,
O, Box 370, Mabile, 36601-0370,
Phone (334) 434-0007,

Michael S, Burroughs and Sandra C.
Guin, formerly of Phelps, Jenkins, Gihson
& Fowler, announce the formation of
Burroughs & Guin, L.L.P. Offices are
located at 2216 14" Street, Tuscaloosa,
35401, Phone (205) 349-5470).

Nowlin & McAnnally announces that
James Patrick Lamb has become an
associate, Offices are located at 118 E.
Moulton Street, Decatur, Alabama
35601, Phone (205) 353-8601.

Webh & Eley announces that Lorelei
A, Lein has joined the fiym, Offices are
located at 166 Commerce Street, Suite
300, PO, Box 238, Montgomery, 36101
0238, Phone (334) 262-1850,

Scott Donaldson and Paula W,
Higginhotham announce the formation
of Donaldson & Higginbotham, L.L.P.
Offices have relocated to 1007 21
Avenue, PO, Box 2344, Tuscaloosa,
35403, Phone (205) 750-0098,

Yearoul, Myers & Traylor announces
that John G. Watts and 1D, Dirk
Thomas have become associates,
Offices are relocated to 800 Shades
Creek Parkway, Suite 500,
Birmingham, 35209, Phone (205) 414
8160,

Thomas, Means & Gillis announces
that Wendell Chambliss and Milton J.
Westry have become associates, Offices
are located at 505 20™ Streetl, North,
Suite 1035, Birmingham, 35203-4607,
Phone (205) 328-7T915,

White, Dunn & Booker announces
that William M. Bowen, Jr. has joined
the firm. Offices are located at 290 N,
21" Street, Massey Building, Suite 600,
Birmingham, 35203, Phone (334) 323-
1588,

Steve Olen and Steven L. Nicholas
announce the formation of Olen &
Nichelas, formerly Olen, McGlothern &
Nicholas, Offices remain located at
Riverview Plaza Office Tower, 63 S,
Rayal Streel, Suite 710, P.O. Box 1826,
Mobile, 36633, Phone {334) 438-6957,

Cusimano, Keener, Roberts &
Kimberley announces that Philip E.
Miles has become a shareholder, Offices
are located at 153 S, Ninth Street,
Gadsden, 35901, Phone (205) 543-0400,

Cloud & Cloud announces the relo
cation of offices to 521 Madison Street,
1" Floor, Huntsville, 35801, Phone
{2056} 533-9480,

Sigler, Moore, Clements, Wolfe &
Zoghby announces the withdrawal of
Patrick M. Sigler {rom the partnership

REAL ESTATE
SETTLEMENT
SYSTEM

"The Nation's
Most Widely Used"

Now Available For
Windows and DOS

v HUD 1 Automatic Calculations
v Chacks & Escrow Accounting
v Word Processer - Spell Check
v Data Base Reporting

v 10995 Reporting

v Regulation Z APR's

v Aggregate Escrow

$1,495.00

*Also Available:
On Site Training
Deeds & Mortgages
Commitments & Palicies

FOR LASER
OR
MATRIX
PRINTERS

[

(800) 937-2938

hitp:www . landtechdaia.com

LANDTECH

DATA CORPORATION
1402 Royal Paim Beach Blvd.

Bullding 200
Royal Palm Beach, FL 33411
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and the changing of the firm name to
Moore, Clements, Wolfe & Zoghby.
Offices are located at 107 Saint Francis
Street, Suile 2525, Mobile, 36602,
Phone (334) 433-7766,

Ravmond €. Winston announces that
Norman G. Winston, Jv. has hecome an
associate, Offices are located at 1800
12" Avenue, South, Birmingham,
52056, Phone (205) 933-2300.

Patton, Latham, Legge & Cole
announces thal Charla D. Balogh has
become an associate, Offices are located
at 315 W, Market Street, O, Box 470,
Athens, 35612, Phone (205) 232-2010,

Lloyd, Schreiber & Gray announces
that Tessa M. Thrasher, Howard Y.
Downey, James A. Patton, Jr., Jennifer
A. MeCammon and John T. Ritondo,
Jr. have become associates. Offices are
located al 2 Perimeter Park, South,
Suite 100, Birmingham, Alabama
35243, Phone (205) 967-8822,

Jock M. Smith announces that
Fannie Sampson-Bulls has become an
associate, Offices have relocated to 306
N. Main Street, Tuskegee. The mailing
address s P.O, Box 830419, 36083,
Phone (334) 727-0060.

Bond, Botes, Sykstus & Larsen
announces thal Janna L. Ifshin has
joined the firm, Dffices are located at
102 S. Court Street, Suite 314,
Florence, 35630, Phone {205) 760-1010,

Harris, Caddell & Shanks announces
that Jeffrey 8. Brown has become a
partner, and Huel Harris has become
an associate, Offices are located at 214
Johnson Street, Southeast, The mailing
address i1s PO, Box 2688, Decatur,
36602, Phone (205) 340-8000,

Gilmore Law Office announces that
D. Gregory Dunagan has become an
associate, Offices are localed at 116
Court Street, PO, Box 729, Grove Hill,
36451, Phone (334) 275-3115.

John A, Owens and M. Bradley
Almond of Owens, Carver & Almond
announce that Susie T. Carver has
joined the professional staff of the
University of Alabama School of Law.

The firm name has changed to Owens
& Almond, L.L.P., and that Apsilah G.
Owens has become a partner and Anna
C. Northington has become an associ-
ate, Offices are located al 2720 6°
Street, Suile 3, Tuscaloosa, 35401,
Phone (205) 750-0750,

Williams, Pottheff & Willlams
announces that Joel P, Smith, Jx. has
become an associate. The mailing
address 15 PO, Box 880, Eufaula, 36072-
0880, Phone (334} G87-5834.,

Bainbridge & Straus announces the
relocation of ils offices Lo 2210 2¥
Avenue, North, Birmingham, 35203,
Phone (205) 324-3800,

Pittman, Pittman & Carwie
announces that Richard W. Fuquay his
been named partner, The new firm name
will he Pittman, Pittman, Carwie &
Fugquay. Janine M. McGinnis and Kelli
Wise have become associates, Offices are
located at 1111 Dauphin Streel, Mobile,
36640. Phone (334) 433-8383,

Hand Arendall announces that Henry
T. Morrisselte, Patricia J. Ponder,
Edwin O. Rogers and J. Stephen
Harvey have become members, The
firm also announces that J. Ken
Thompson, Jaime W, Betbeze, Richard
M. Ganl, E. Shane Black, and Jeffrey
D. Dyess have joined the firm as asso-
ciates. The firm has offices in
Birmingham (205} 324-4400,
Montgomery (334) 264-5532, and
Maobile (334) 432-5511.

Fred Lawton, 111 announces that
William Randall Payne has become an
associate, Offices are located in the
AmSouth Bank Building, Anniston,
J6201, Phone {206] 238-1984.

Paul A. Avron and David Murphree
announce the formation of Murphree &
Avron, L.L.P. Offices are located al 200
Frank Nelson Building, 205 N, 20
Street, Birmingham, 35203, Phone
{205) 327-5555.

Lange, Simpson, Robinson &
Somerville announces a name change
to Lange, Simpson, Robinson &
Somerville L.L.P, and thal David B.
Hall, Frances E. King, Harald E.
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Bailey and Jeffrey E. Holmes have
hecome partners, Michael A, Poll has
become an associate, and Cleophus
Thomas, Jr. and Will M. Booker have
become of counsel. A new office has
opened in Anniston, located at the
SouthTrust Bank Building, Suite 501,
36202, Other locations are
Birmingham, Huntsville and
Montgomery.

Zieman, Speegle, Oldweiler & Jackson
announces that Ben H. Harris, I has
become an associate. Offices ave located
at 3200 1° National Bank Building, 107
Saint Francis Streel, 36602, The mailing
address is PO, Box 11, Mobile, 36601,
Phone (334) 694-1700,

Arthur Andersen announces that J.
Bartley Cavender has joined as a man-
ager. Offices are located al 633 Wesl
“ifth Streel, Los Angeles, California
90071. Phone (213) 614-7580,

Brown & Battles L.L.C. announces
that Danie! J. Revnolds, Jr., formerly a
circuit jugge of the tenth judicial cir-
cuit, has become of counsel. (Mffices are
located at 510 N. 18" Street, Bessemer,
35020, Phone {205) 425-7001.

Akridge & Balch announces thal
Robert H. Cochran has become an
associale. Offices are located at 1702
Catherine Courl, Suite 2-D, Auburn,
36830, Phone (334) 887.0884,

Johnstone, Adams, Balley, Gordon
and Harrds, a Mobile law firm which this
vear celebrated its 100" anniversary, has
opened a Baldwin County office. The
firm also announced that Charles C.
Simpson, L1, formerly a partner in
Owens, Benton & Simpson, has joined
the firm and will be resident in the
Baldwin County office. J, Conner
Owens, Jr., also a lormer partner in the
firm of Owens, Benton & Simpson, will
be of counsel to the Givm in Bay Minette.

Boyd F. Campbell, P.C., of
Montgomery and the Immigration Law
Center, P.C. of Birmingham announce
the formation of the Immigration Law
Center, L.L.P., and the opening of an
office at 1621 8. University Boulevard,
Suite B-3, Mobile 36609, Phone (334)
662-0314, El
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¢ First Dollar Defense
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BAR BRIEFS

* The Lee County Bar
Assoclation recently awarded
the “Spud Wright
Jurisprudential Award” to
Thomas Samford, The award is
in memory of the late Judge
Spud Wright and honors mem-
bers of the legal profession by
recognition of a career of extra-
ordinary contributions and ser-
vice to the legal profession and
to the community.

Judge Samford graduated
from Princeton University,

magnea cur laude, and was a member of Phi Beta Kappa and on

an NROTC scholarship. He was commissioned into the United
States Marine Corps and served three vears on active duly. He
then returned to the Umiversity of Alabama Scheol of Law and
draduated first in his class, He later served as president of the
University of Alabama Nattonal Alumni Association,

Mike Wittiums congratulates Judge
Sumford,

Do one thing,
do it well.

Corporate Trust Services

WE SPECIALIZE IN THE ADMINISTRATION OF
CORPORATE TRUSTS AND RELATED SERVICES
Wi-ICH REQUIRE A FIDUCIARY.

* ESCROWS
¢ CORPORATE TRUST ADMINISTRATION
* RECISTRAR AND PAYING AGENT
* SAFEKEEPING SERVICES

FOR MORE INFORMATION CALL
DEAN MATTHEWS IN OUR TRUST DEPARTMENT
(205)868-4873

FIRST,== COMMERCIAL

&= BANK

MEMBER POiC w i  Aiaie of Symetwi Flaamoial Corp.
Hirmm !r;.‘;.ru, Al

He entered private practice in Opelika and also continued a
family tradition of being general counsel of Auburn University,
until 1995, He served as Opelika Municipal Courl Judge for 17
years, Civic activities have included serving as president of the
Opelika Kiwanis Club, president of the Opelika Chamber of
Commerce and chair of the United Way. He is active in the
Trinity United Methodist Church.

Tmmediate Past Section Chairman Mark B Williams {center) presenis checks
fer Fheany Kem Ravdafl tlert), Uneversity of Mdabarnia Schood of Laww, and Doan
Rarsy Currfor (right), Cumberland School of Law,

* The Bankruptey and Commercial Law Section of the
Alabama State Bar contributed $3,000 per school to the
University of Alabama School of Law and the Cumberland
School of Law to sponsor teams from each law school for the
Sixth Annual Judge Conrad B. Duberstein Moat Court
Compelition to be held in New York City this month, The
competition 1s sponsored by 5t. John's University School of
Law and the American Bankruplcy Institute and is the
nation's only moot court competition devoted entirely Lo
bankruptey. The competition is designed to promaole and rec
ognize the finest student oral and written advocacy on a sig-
nificant problem in bankrupley practice, w

Do You Need a Tree Expert?

* Tree Protection

* Timber Trespass

* Tree Assessments
* Certified Arborists

* Tree Valuations

* Pesticide Damages

* Tree Care

* Registered Foresters

£y /\ Southern Urban Forestry Associutes

G W R 205-333-2477
,’I \UaFu P. 0. Box 1403, Northport, AL 35476
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MEMORIALS

John Peters Ansley

hereas, John Ansley was an active member of the
Birmingham Bar Association and the Alabama State Bar
al the time of his death on Wednesday, October 15, 1997; and,

Whereas, John Ansley was born in Philadelphia on January
14, 1914; and,

Whereas, John Anslev's family moved Lo Birminghamn
where his father was for many years the principal of Barrett
School (Woodlawn); and,

Whereas, John Ansley attended the Birmingham Public
Schools and while a student at Phillips High School won the
annual statewide oratorical contest sponsored by the
Birmingharm News; and,

Whereas, John Ansley's interest in public speaking and in
Alabama history and political science conlinued, Discussion
of pohities often led to his recalling and recounting the moy-
ing acceplance speech of Adlai Stevenson; the fireside chats of
FDR; Winston Churchill’s courageous and eloguent war-time
speeches; and the political and judicial career of Justice Hugo
Black — all these and more furnished interesting and
provocative corversations; and,

Whereas, John Ansley attended the University of Alabama
and was awarded his undergraduate and law degrees by
Alabama, At the university he was a member of the Sigma

Alpha Epsilon social fraternity; and,

Whereas, "the law” for John was a "zealous mistress;” with
golf and Shoal Creek as close seconds: and,

Whereas, John Ansley was a member of the Alabama State
Bar and the Birmingham Bar Association since 1938, a long-
time partner in the law firm of Spain, Gillon, Riley, Tate &
Ansley, and practiced law for over 40 years in Birmingham; and,

Whereas, John Ansley was an agent in the Federal Bureau
of Investigation during the war years; and,

Whereas, John Ansley was a {aithful member of the First
Methedist Church of Birmingham and in later years of
Canterbury Methodist Church; and,

Whereas, John, in his persenal life and profession, soughl
to follow the exhortation of the prophet Micah Lo “do justly,
love mercy, and walk humbly with thy God"; and,

Whereas, we desire Lo express our deep regard for Jehn
Ansley and our profound sense of loss in the passing of our
distinguished colleague who served our profession well,

Now, therefore, be it resolved, that this resolution be spread
upon the minutes of this executive committee and copies
thereof be sent to Ruby Syx Ansley, John's beloved wife,

— Stephen D. Heninger
President, Birmingham Bar Association

John McNeel Breckenridge

hereas, Mack Breckenridge, who died on June 1, 1997,
was a long-time member of the Birmingham Bar
Association and the Alabama State Bar; and,

Whereas, Mack Breckenridge was born in Samson, Alabama
on August 4, 1907 where, upon his father's death, he
assumed, at the age of 16 years, a father-like responsibility of
helping his mother raise his seven younger brothers and sis-
Lers; and,

Whereas, Mack Breckenridge, under those difficult circum-
stances, graduated from high school, altended and graduated
from Birmingham-Southern College and received his law
degree from Birmingham School of Law; and,

Whereas, Mack Breckenridge served his country well in the
United States Navy in the South Pacific during World War I;
and,

Whereas, Mack Breckenridge joined the City of
Birmingham Legal Department in 1968 as an atterney, repre-
senting the City of Birmingham under live mayors (W,
Cooper Green, James W, Morgan, Art Hanes, Albert Boutwell,
and George Seibels), and served as city attorney from 1960-
1974, difficult, turbulent years during which Birmingham

henefited greatly from his wisdom, fairness, seli-restraint, and
unfailing courtesy; and,

Whereas, Mack Breckenridge entered Lhe private practice of
Jaw with the law Tirm of Cabaniss, Johnston, Dumas, &
O'Neal for approximately ten years alter reliring as city attor-
ney; and,

Whereas, Mack Breckenridge was an active member of
Aldersgate United Methodist Church (formerly known as
Fleventh Avenue Methodist Church); and,

Whereas, we desire to express our high regard for Mack
Breckenridde and our deep sense of loss in the passing of our
distinguished colleague who served our profession well, and
particularly to express this to his wife of 59 years, Ann
Threadgill Breckenridge; to his sons, John McNeel
Breckenridge, Jr. of Tampa, Florida and Joe Boyer Breckenridge
of Birmingham: and to his daughter, Judy Breckenridge Mann
of Birmingham; and to the rest of his family,

It is therefore, hereby resolved, thal this resolution be spread
upon the minutes of this execulive commiliee and copies there-
af be sent Lo his wile, Ann Threadgill Breckenridge.

— Stephen D. Heninger
President, Birmingham Bar Association




John Patrick Carlton

hereas, John Patrick Carlton was an active member of
the Birmingham Bar Association and the Alabama State
Bar at the time of his death on Sunday, May 18, 1997; and,

Whereas, John Patrick Carlton attended the University of
Alabama, graduating in 1958 with a hachelor of arls degree after
performing as First Trumpet in the Million Dollar Band; and,

Whereas, John Patrick Carlton graduated from the
University of Alabama School of Law in 1960 with a bachelor
of laws degree; distinguished himself as editor-in-chief of the
Alabama Law Review,; as an honored member of Omicron
Delta Kappa Society, Sigma Delta Kappa Law Fraternity and
Theta Chi Fraternity; and,

Whereas, upon his graduation from the University of
Alabama School of Law, John Patrick Carlton practiced law
for three vears in the United States Army Judge Advocate
General's Corps, and beginning in 1974, founded and prac-
ticed in the law firm under the name of Carlton, Vann &
Stichweh until his death; and,

Whereas, John Patrick Carlton was recognized and highly
regarded by the bench and bar as a keen and diligent lawyer
who promoted justice while fairly and vigorously representing
his clients, and selting an example of selflessness and profes-

stonalism by providing many hours of pro bono work; and,

Whereas, John Patrick Carlton was an active lifelong mem-
ber of Central Park Baptist Church, joining the sanctuary
choir at the age of 15, and faithfully serving as chairman of
the deacons, chairman of the board of Lrustees, and interim
minister of music; and,

Whereas, John Patrick Carlton loved life and lived life Lo its
fullest, performing with the Birmingham Town and Gown
Theatre under the direction of James Halcher, and portraying
the role of his personal idol, Franklin Delano Roosevelt, in
productions of “Annie” and in a one-man show throughout
the state and Southeast, to great acclaim; and,

Whereas, we desire to express our deep regard for lohn
Patrick Carlton and our profound sense of loss in the passing
of our distinguished colleague who served our profession and
delighted the hearts of untold Alabamians,

It is therefore, hereby resolved, that this resolution be
spread upon the minutes of this executive committee and
copies thereof be sent to his wife, Carolyn, and to his children
and their spouses, Laura C. and J. Scott Vickery, Clarence A,
and Mary K. Carlton, and Paul J. Carlton, 111

— Stephen D. Heninger
President, Birmingham Bar Assoclation

Richard Hughes Clem

hereas, Richard H. Clem was a member of the
Birmingham Bar Association and the Alabama Stale Bar
at the time of his death on April 23, 1997, and,

Whereas, Richard H. Clem was born in Jefferson County on
January 3, 1930 and was a lifelong resident of Birmingham,
graduating from Woodlawn High School in 1948; and,

Whereas, Richard H. Clem attended Howard College and
joined the United States Army, serving in the 821 Airborne
Division during the Korean conflict; and,

Whereas, Richard H. Clem returned to Birmingham, com-
pleted his undergraduate studies at the University of Alabama
at Birmingham in 1973; and worked in the contract division
at Haves Aircrall; and,

Whereas, Richard H. Clem received his juris doctor degree
from Birmingham School of Law and was admitted o prac-
Lice law in Lhe State of Alabama in 1977, practicing law until
1984 when his health forced him to retire; and,

Whereas, Richard H. Clem was a lifetime member of
Ruhama Baptist Church, having served as the chairman of
deacons on numerous occasions and the teacher of Lthe

Outreach Sunday School class for some 20 years; and,

Whereas, Richard H. Clem was active in the East Lake
Masonic Lodge and the Kenny Morgan Group from Woodlawn
High School which raised money for Samford University
Football Scholarships; and,

Whereas, Richard H. Clem, following his retirement, spent
countless hours providing legal services and assislance to
friends and members of his church at no expense; and,

Whereas, Richard H. Clem was recognized as one who gave
freely of his time, lived a full, but modest life and provided an
example of all that is good and right in our profession; and,

Whereas, we desire to express our deep regard for Richard
Hughes Clem and our profound sense of loss in the passing of
our distinguished colleague who served our profession well.

It is therefore, hereby resolved, that this resolulion be
spread upon the minutes of this executive committee and
copies thereol be sent (o his wife of 47 vears, Mary Louise
Clem, his daughter, Patricia Clem Slocum, and his son,
Richard Hughes Clem, IL

— Stephen D. Heninger
President, Birmingham Bar Association




James H. Dodd

hereas, James Dodd was an aclive member of the
Birmingham Bar Association and the Alabama State Bar
at the time of his death on Saturday, January 18, 1997; and,

Whereas, James Dodd was horn in Carbon Hill, Alabama on
September 8, 1924 and graduated from Walker County High
School in 1942; and,

Whereas, James Dodd next entered the United States Air
Corps and was trained as a cadet officer at the Universily of
Tennessee, and then, as a Lieutenant and navigator, flew 60
missions in the South Pacific during World War 11 and earned
a number of combal medals; and James Dodd was discharged
from Lhe Air National Guard in 1962 with the rank of captain;
and,

Whereas, James Dodd graduated from the University of
Alabama Law School in 1951 and practiced law in
Birmingham until his death; and,

Whereas, James Dodd was recognized and highly regarded
by the bench and bar as a keen and diligent lawyer who lairly
and fearlessly pursued the causes of his clients and the causes
of justice while providing an example of all that is good and
right in our profession; and,

Whereas, James Dodd received many honors and awards
during his career, including being inducted into Alabama's
Who's Who; and,

Whereas, James Dodd was an active member of Ridgecrest
Baptist Church fram 1957 and taught Sunday School there
for many years; and,

Whereas, James Dodd gave freely of his time and to serving
his church and his community: and,

Whereas, Jarnes Dodd loved life and brought good spirit to
all who had the occasion to know him; and,

Whereas, we desire to express our deep regard for James H.
Dodd and our profound sense of loss in the passing of our dis-
tinguished colleague who served our profession well.

Now, therefore, be it hereby resolved, thal Lhis resolution
be spread upon the minutes of this executive commillee and
copies thereof be sent to Connie Brazil Dodd, his wife;
William Brent Dodd, his son and law partner; his daughters,
Karen Zito and Crisse Franco; and his brother, Lewis G,

Dodd; and his stepmother, Bida Dodd,
— Stephen D. Heninger
President, Birmingham Har Association

Merron Alton Hodges

hereas, Merron Alton Hodges was a member of the
Birmingham Bar Association and the Alabama State Bar
at the time of his death on Saturday, May 31, 1997; and,

Whereas, Merron Alton Hodges received a B.S, degree from
the University of Texas (Austin), and M.Ed, degree from
Fastern Washington State Cotlege, a Ph.D, from the
University of Texas Health Science Center of Houslon and a
1.0, degree from Birmingham School of law; and,

Whereas, Dr. Hodges was a professor at the University of
Alabama at Birmingham and secretary of the Birmingham
Bar Association's Medical Liaison Committee; and,

Whereas, Dr. Hodges' involvement in research and public
policy included being special assistant for the president of
Health Policy Development at the University of Texas Health
Science Center of Houston from 1982 Lo 1984 as well as leg-
islative assistant to United States Congressman Phil Gramm
from 1980 1o 1981; and,

Whereas, Dr. Hodges was the recipient of numerous

awards, including outstanding author, Jowrnal of Allied
Health, 1987 award of merit, Texas Society of Allied Health
Professions, 1982; presidential citation, American Corrective
Therapy Association, 1977; as well as other awards; and,

Whereas, Dr. Hoddes was a member of the Association of
Schools of Allied Health Professions, the American Congress
of Rehabilitation Medicine, National Rehabilitation
Association, and the Smithsonian Association; and,

Whereas, Merron Alton Hodges was well-respected in the
community for his work in the medical, legal and educational
fields; and,

Whereas, we desire to express our deep regard for Dr. Merron
Alton Hodges and our profound sense of loss in the passing of
our distinguished colleague who served our profession well.

It is, therefore, hereby resolved, that this resolution be
spread upon the minutes of this executive commiltee and that
copies thereof be sent to Dr. Hodges' wife, Mary Jo Hodges.

— Stephen D, Heninger
President, Birmingham Bar Association




Judge Joshua Sanford Mullins

hereas, Judge Joshua Mullins was born September 9,

1923 in Alexander City, Russell County, Alabama, and
died March 3, 1997, in Birmingham, Alabama, age 73 vears
and,

Whereas, Judge Mullins graduated from Marion Military
Institute, after which he entered the Universily of Alabama
Law School where his studies were intervupted by service in
the United States Army Corps during World War I1; and,

Whereas, Judge Mullins ended his missions as a bombardier
navigator in B-25s of the Twelith Air Force on VE Day, from
which he returned to graduate from the University of
Alabama Law School in 1946; and,

Whereas, Judge Mullins entered the practice of law in
Birmingham, Alabama, in the firm headed by Harvey
Deramus which became Deramus & Mullins in 1950; and,

Whereas, Judge Mulling was elected to the circuil court
bench in 1976 and served in the civil division of that court
until his retirement in 1995; he then returned to the succes-

sor firm of Deramus & Mulling, Johnston, Barton, Proctor &
Powell, L.L.F. until his death; and,

Whereas, Judge Mullins will always be remembered by all
who practiced before him for his legal scholarship, integrily
and dedicated service all leavened with a kindness, a sense of
humer, and a care that lawvers' and litigants' expectations of
the judicial system be mel; and,

Whereas, Judge Mullins thereby was deeply respected,
admired, and loved by members of the bench and bar, as well
as the community at large; and,

Whereas, we desire to express our deep regard and sense of
loss in the passing of our brother in this honorable profes-
sion,

It is, therefore, resolved, that this resolution be spread
upon the minutes of this executive committee and that copies
thereof be sent to Judge Mullins' wife, Jane, and to his son, J.
Sanford Mullins, [11, and to his daughter, Marvon A. Allen,

— Stephen D. Heninger
President, Birmingham Bar Association

Barry Reed Tuggle

hereas, Barry Tuggle was an acltive member of the
Birmingham Bar Association and the Alabama State Bar
at the time of his death on Monday, June 30, 1997; and,

Whereas, Barry Tuggle was born on June 21, 1967, in
Birmingham; was raised in Huffman, Alabama; and graduated
from the University of Alabama with a bachelor of arts degree,
majoring in history; and,

Whereas, Barry Tuggle received his juris doctor from the
Birmingham School of Law on May 22, 1994; and,

Whereas, Barry Tuggle distinguished himself while in law
school as a member of Sigma Delta Kappa, a legal honor soci-
ety: and,

Whereas, upon his gradvation from Lthe Birmingham
School of Law, Barry Tuggle practiced law in Birmingham,
Alabama, with the firm of Johnson, Liddon & Tuggle, until
the time of his death; and,

Whereas, Barry Tuggle was recognized and regarded as a
keen and diligent lawyer who fairly but fearlessly pursued the
causes of his clients and the causes of justice while providing
an example of all that is good and right in our profession;
and,

Whereas, Barry Tuggle was an active member of Huffman
Baptist Church; and,

Whereas, Barry Tuggle gave freely of his time, actively serv-
ing as a member of the Birmingham Bar Association, the
American Trial Lawyers Association, the National Association of
Criminal Defense Lawyers, the Alabama Young Republicans,
and the chairman of the Policy Exchange Foundation; and,

Whereas, Barry Tuggle loved life and lived life to the fullest,
bringing laughter and good spirit to all who had the oceasion
to know him, and whao possessed a sharp, quick wil and a
contagious sense of enthusiasm; and,

Whereas, Barrv Tuggle was a devoted hushand to his wife,
Sallie, and a loving father Lo his daughter, Lils, who looked
forward with anticipation and delight for the birth of his sec-
ond ¢hild, Barrie Reed, born on December 16, 1997; and,

Whereas, we desire to express our deep regard for Barry
Tuggle and our profound sense of loss in the passing of our
distinguished colleague who served our profession well.,

It is therefore, hereby resolved, that this resolution be
spread upon the minules of this executive committee and
copies thereof be sent to Sallie M. Tuggle, Barry Tuggle's wile;
Mr. and Mrs, Charles Tuggle of Trussville, his parents; Mrs.
Effie Howell of Trussville, lus grandmother; and Timothy
Tuggle, his brother,

— Stephen D. Heninger
President, Birmingham Bar Assoclation
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Malcolm Lynch Wheeler

hereas, Malcolm Lynch Wheeler was and had been an

active member of the Birmingham Bar Association and
the Alabama State Bar for 57 years al the time of his death on
February 23, 1997, in Birmingham, Alabama; and,

Whereas, Malcolm Wheeler was a lifelong resident of
Birmingham, Alabama, being the son of the late Circuil Courl
Judge Robert J, Wheeler and Mary Beggs Wheeler; and,

Whereas, Malcolm Wheeler graduated from Birmingham
Southern College in 1936 with a B.A. degree and subsequent-
ly received his law degree from Birmingham School of Law;
and,

Whereas, Maleolm Wheeler honorably served his country in
the United States Navy during World War i1; and,

Whereas, Malcolm Wheeler was a volunleer and board
member of The Shepherd Center in East Lake, and was a
charter member of two Methodist churches, Wilson Chapel
United Methodist Church and Lake Highland United
Methodist Church; and,

Whereas, Malcolm Wheeler served as a member of the
Boare of Directors of Birmingham Federal Savings & Loan

Association and was the county administrator for Jefferson
County for 12 vears; and,

Whereas, during his long and suceessful practice, Malcolm
Wheeler established a reputation as a tireless worker, worthy
opponent and legal scholar, He was a general practitioner in
the fullest sense, but during his latter years he devoted much
of his practice Lo real estate and estate administration; and,

Whereas, Malcolm Wheeler's life and career sets a worthy
example for his entire profession and was one that will he
long remembered by the Birmingham Bar; and,

Whereas, we now desire to express our deepest regard for
Malcolm Wheeler and our sense of gratitude for his distin-
guished career,

[t is therefore, hereby resolved, that this resalution be
spread upon the minules of this executive committee and
copies thereof be senl to his widow, Virginia W, Wheeler, his
two sons, Warren O. Wheeler and M. Wayne Wheeler, and his
daughter, Elaine W, Beiersdoerfer,

~— Stephen D. Heninger
President, Birmingham Bar Association

Walter Lamar Allen
Montgomery
Admitted: 1961
Died: December 289, 1997

Joan Van Almen
Lake Oswego, OR
Admitted: 1952
Died: January 14, 1998

John Peters Ansley
Mirmingham
Admitted: 1938
Died: October 15, 1997

Ernest Hampton Brown
Birmingham
Admitted: 1963
Died: November 29, 1997

John Young Christopher
Tuscaloosa
Admitted: 1949
Died: October 7, 1997

William B. Fernambueq, Sr.
Birmingham
Admitted: 1951
Died: December 23, 1997

James David Ford
Caruthersville, MO
Admitted: 1978
Died: April 26, 1997

Lawrence F. Gerald, Jr.
Monitgomery
Admitted: 1940
Died: October 13, 1997

Merron Allon Hodges
Rirmingham
Admitted: 1996
Died: May 31, 1997

Drayton Nobles James
Birmingham
Admitted: 1969
Died: December 23, 1997

James Paul Lowery
Montgomery
Admitted: 1956
Died; January 15, 1998

Margarette Kennedy Persons
Birmingham
Admitted: 1937
Died: August 25, 1997

Jesse H. Slaughter, Jr.
Stockton
Admitted: 1969
Died: September 21, 1997

Rick A. Williams
Montgomery
Admitted: 1976
Died: December 7, 1997

Bloys Gregory Wood
Talladega
Admitted: 1977
Died: January 1, 1998
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Carl W. Albright, Jr.

hereas, Carl W, Albright, Jr. was born in Tuscaloosa,

Alabama on April 27, 1944, attended Statford
Elementary, Tuscaloosa Junior High, and Tuscaloosa High
School; and,

Whereas, he entered the University of Alabama in 1963,
where he was an active member of the Alpha Tau Omega
Fraternity and where he earned a degree in aeronautical engi-
neering in 1967 and a Juris Doctor in 1970; and,

Whereas, following his admission to the Alabama State Bar, he
entered the private practice of law with the firm of Rosen,
Wright, Harwood & Albright, during which Lime he was actively
involved in the work of the Tuscaloosa County Bar Association,
serving as president of the association in 1981; and,

Whereas, Carl left the private practice of law in 1981 Lo begin
a distinguished career in banking, joining the First National
Bank of Tuscaloosa as its general counsel. In 1983 he was elecl-
ed executive vice-president and a member of the board of direc-
tors. Following the merger of First National Bank of Tuscaloosa
with AmSouth Bank in 1988, he was elected an execulive vice-
president of AmSouth Bancorporation, chairman of the
Tuscaloosa Board of Directors, and an area execulive for West
Alabama operations. In 1993 he was honored by being elected
the president of the Alabama Bankers Association; and,

Whereas, Carl was a tireless civic leader, serving as a director
of the Black Warrior Council of the Boy Scouls of America for
17 years, as a director and president of DCH Feundation, as a
director and chairman of Commerce of Wesl Alabama and as a
director and chairman of the Tuscaloosa County Industrial
Development Authority, where he actively pursued the recruit-
ment of new industries Lo Tuscaloosa County and was instru-
mental in attracting major industries such as JVC, Tuscaloosa
Steel, and Mercedes Benz to locate in Tuscaloosa County; and,

Whereas, Carl was a staunch supporter of Tuscaloosa's
institutions of higher learning, serving as a member of the
president’s cabinet al the University of Alabama and serving
for 14 years on the Board of Trustees of Stillman College,
where he also served as president of the Stillman College
Foundation and chaired a campaign to raise funds to renovale
Winshorough Hall on the campus of Stillman College; and,

Whereas, Carl was a loval member of the First Preshbylerian
Church of Tuscaloosa and served as chairman of the board of
deacons and as an elder of the church. Carl’s leadership as
chairman of a multi-million doliar building campaign for the
church was undoubtedly the most enduring legacy he left his
beloved church and its members; and,

Whereas, Carl Albright was a devoted husband and father,
an avid hunter and golfer, and trusted friend to many, open-
ing his home and his heart to newcomers anid making them
feel welcomed and part of the community; and,

Whereas, the members of the Tuscaloosa County Bar
Association were saddened by his untimely death on December
11, 19497,

Whereas, therefore, be it resclved, that the Tuscaloosa
County Bar Association in meeting assembled on this 23rd day
of January 1998, mourns the death of Carl W, Albright, Jr. and
desires o honor the memory of this distinguished colleague,
businessman and community leader, whose life expanded Lthe
highest principals and ideals of our legal profession.

Be it further resolved that this resolution be spread upon
the minutes of the association and that copies be forwarded
to his wife, Rainer Lamar Albright, and to his two children,
Sally Lamar Albright and Carl W, Albright, IIl, with the sin-
cere condolences of the members of this association.

— G. Stephen Wiggins
President, Tuscaloosa Countly Bar Assoclation

E. Hampton Brown

he stafl and board of directors of the Legal Aid Society of

Birmingham, In¢. sadly note the passing of E. Hampton
Brown on November 29, 1997, Hampton was a proud gradu-
ate of the University of Alabama, receiving his B.S. degree in
commerce and business administration in 1961 and his J.D.
degree in 1963, He was admitted to the Alabama State Bar in
1963,

Hampton began his practice as an assistant district attorney
in Huntsville, Alabama. Hampton also served as an assistant
city attorney in Huntsville and with the Legal Aid Society of
Madison County. From 1976 until his death, Hamplon was

employed with the Legal Aid Society of Birmingham. He
served as executive director of the Legal Aid Society of
Birmingham, Inc, for many years.

Hampton was recognized by the Alabama Judicial Facully
Association, He was a member of the Alabama Criminal
Defense Lawvers Association, and was a strong advocate for
indigent defense, serving as chair of the Alabama State Bar
Indigent Defense Committee from 1991 until 1993,

Hamplon is survived by his children, Beverly Brown, Barry
Brown and Bliss Brown Wilson; one granddaughter, Olivia
Grace Wilson; his mother, Gaynelle Brown; two sisters, Gay
Pinson and Lavinia Mitchell; and several nieces and nephews.

—Legal Aid Society of Birmingham, Inc,
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BUILDING ALABAMA'S COURTHOUSES

By Samuel A. Rumore, Ir,

-

Hawaiian
iIslands

ttorneys Sam and Pat Rumore recently enjoyed a

vacation in our 50" state, While in Hawaii they took
in the sights, sounds, and food of the islands, plus
attended & football game. They viewed volcanos, saw
surfers, and passed pinapple plantations.

These distractions coupled with the Christmas holi-
days put Sam behind schedule on his next “Alabama
Courthouse” article. In its place are pho-
tographs taken in Hawaii, Included are the
supreme court building with the statue of
King Kamehameha, the Federal Courthouse
in Honolulu which is across Lthe street from
the supreme court, and Sam and Pat having a
good time at a Hawaiian luau,

The regular feature "Building Alabama's
Courthouses” will continue in the next ’
issue of The Alabarna Lawyer Sam and Pat enfoging themselvos at & Howart Supremie Courd, with statue of King

¢ ‘ a Lawyer. Hawdiar liau Kamehamiha (The courthouse was wsed o
e — depict a pofice station i the television series
“Hawafl Flee-01")

Samual A,

Rumaere, Jr.
Harmuel A& Rumona, Ji s
1 graciuate of the
Univeraity of Nolra
Diame and e Linvemsity
of Alibama Schoal ol
Law, Me seowbe og
(ELNENnE Chalrpsarson of
the Alnbarmn State Hars
Feumily Low Saction and
i5 in prscdice i Blrmingharn with he o of
Miglionica & Rurmana. Rurmonn senves as e Dar
commiasionar far the 10th Clrouil, place numibae:
four, snd i a mamiber ol The Alabiama Lavwyer
Editorial Board

Foderal Courthouse in Honolulu fecrass the street from Hhe supreme courf)
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The trusted source for Alabama
statutory research

Michie's nlallama Code

relying on Michie’s code service for more

than 50 years. Today, Michie’s™ Alabama
Code remains the smart choice in Alabama
statutory research, Featuring authoritative
statutory text, Michie's™ Alabama Code incorpo-
rates changes to the state’s code as approved by
the Alabama Legislative Council. Its comprehen-
sive General Index contains many more descrip-
tive main headings and cross references than
any other Alabama code index. And of course
Michie's update sarvice continues te set the
standard for speed and comprehensiveness —
the 1997 Cumulative Supplement containing all
1997 legislation is already available!

At only $295* for the entire set, Michie’s Alabama
Code delivers unparalleled value, It includes —

Lawyars and judges in Alabama have been

¢ 34 volumas plus current cumulative supplement

» Comprehensive General Index, replaced
annually

* Fully annotated cumulative supplements
published annually

+ Annotations based on;

* All Alabama Cases and Federal Cases
arising in Alabama since Statehood

* State Law Reviews
* ALR

* Advance Code Service published three times
a year, providing annotations to the most
current case law

* All case citations Shepardized™ for accuracy

$295"

34 volumes, hardbound, item #40002

800/562-1215

Please use code SNG
when ||1'L||_'!ill}',
www. lexislawpublishing.co

1998, LEXIS Law Publishing
4 division of Reed-Elsevier Inc

Plus sales tax, shipping, and
handling where applicable

[I'rices vary outside Alabama

LEXIS

LAW PUBLISHING

£=MICHIE




l111] LEcisLative Wrap-Up

W By Robert L. McCurley, Jr.

Loegislature online: www.legislature.state.al.us/

The Legislature and Code of Alabama is now online through
the Alabama Legislature Information System (ALIS), The
Internet homepage lists the following options:

Code of Alabama

Text Search

Key Word Search

By clicking on “Text Search” one can search the Code of
Adabama or Alabama Constitution by “key words.” One option
is an abstractl of the number of documents the search has

found and the Cade citations that are applicable, From there
you can go Lo the full text of the Code citation with the key
word highlighted,

A second feature is the ability to search the hills filed in the
1998 Regular Session of the Legislature by key word or bill
number, By clicking on *Session 1998RS" you can then enter
either the subject matter vou are searching for or if vou know
the hill number, enter the bill number in lieu of the word
search. This will reveal the subject matter of the bill, its spon-
sors and a brief synopsis of the bill, From there you can review
the text of the bill on computer screen or obtain a printoul.

Your Health

Sole Practitioners »

$3,000,000 maximum per person

Insurance Option...

If you're a member of the Alabama State Bar, Insurance Specialists, Inc., offers you and
your family affordable medical insurance options endorsed by the Alabama State Bar

IS1 has been insuring Professional Association members since 1959,
Families

Choice of deductibles and coinsurance
Covers hospitalization, inpatient and outpatient medical care

An optional maternity rider available on some plans

SAMPLE MONTHLY RATES

« Recent Graduates

AGE MEMBER MEMBER & SPOUSE EAGH CHILD
<30 §61.14 $107.66 §38.26

k1 §62.38 §130.98 $38.25

40 §73.88 §168.71 §38.256

48 $80.890 §1689.62 $38.25

Underwritien by Conlinental Casualty Company, one of the CNA Insurance Companies

$750 DEDULTIBLE, 70% COINSURANCE TO $10,000
ADDITIONAL MONTHLY BILLING FEE BASED ON PAYMENT MODE

For Further Information and A Personal Rate Quote Call
(404)814-0232 or 1-800-241-7752

Insurance Specialists, Inc. <- 33 Lenox Pointe, NE < Atlanta, GA 30324

1




There are also “tips for searching” the Code or bills for
those unfamiliar with the key word search pracess. This is a
new system for Alabama and may still contain "bugs.” To
assure that the information is error-free you may want lo con-
firm the information by looking in the Code or obtaining a
copy of the bills from the House or Senate.

Alabama State Government online:
www.state.al.us/govern.html

From this web page vou can obtain html links to the gover-
nor's office, It. governor’s office, state agencies, Legislature,
and judicial system, These links provide names, addresses, and
phone numbers for the governor and his staff, legislators and
agencies. The judicial system has the "ALALINC" network
which will enable you Lo view and download Alabama appellate
court decisions as well as 11" Cireuit Court of Appeals opin-
ions and United States Supreme Court opinions.

Other Internet Addresses

Alabama State Bar: www.alabar.org

American Bar Association: www.abanel.org/

American Law Institute: www.ali,org/

National Conference of Commissioners on Uniform State Laws:

www.neeusl.org/

National Conference of State Legislatures: www.neslorg

Alabama Law Irstitute: www.law.ua.edw/ali (The status of
Institute prepared bills are available at this site plus links to

the University of Alabama Law School, Cumberland Law
School, Alabama State Bar, and State of Alabama.)

We are again providing legal counsel to both branches of
the Legislature—in the Senate, Chris Pankey and in Lhe
House, Pam Higgins,

We also have three college students working as capital
interns during the Regular Session:

Governor's Office: Kristopher Robinson

Lt. Governor's Office: Melinda Stallworth

Speaker's Office: Rebecca Tyree

Anyvone wishing more informalion concerning the Institute
or any of its projects may contact Bob McCurley, director,
Alabama Law Institute, RO, Box 861425, Tuscaloosa, Alabama
35486-0013; fax (205) 348- 8411; phone (205) 348-7411;
Institute home page: www. law,ua.edu/ali, |

Robart L.

McCurley, Jr.

Roborn L. M l"mle"'- Jr e the difmciar of the
Alabarmn Law Inaiilula al (ho

Uritveiaily of Alabama. Hi recalved his undergrady
ate and law dagrean rom tho Linvaersity

Loon Sandors freated), Yina Wattteas and Fom Maroin
of Wississipgu Unlley Title in Thirmingliam

SERVICE, A FAMILIAR WORD
WITH FAMILIAR FACES.

You're lpoking at three people uniquely pre-

patred 1o handle your tide insurance underwriting,

Unigue in experience. Unique in dedication,
Unique in Alabama.

They're aunorneys with more than 60 years
ol collective title industry knowledge and talent,

No wonder then, than they're your Mississippi
Villley Title Underwriting Counsel.

And they're ready 1o help you. Just call
1-B00-543- 168K roday,

* MISSISSIPP] VALLEY TITLE
e, INSURANCE COMPANY

fiw'vw Here

R B3 1688 o ile@mvicom s wwwimvl.oom
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Judicial Award of Merit Nominations Due

The Board of Bar Commissioners of the Alabama State Bar will receive nominations for the state bar's Judicial Awerd of
Marit through May 15, 1998. Nominations should be prepared and mailad to:

Keith B. Norman, Secretary
Board of Bar Commissioners
Alabama State Bar

P.0. Box 611

Montgomery, Alabama 36101

The Judicial Award of Merit was established in 1987. The 1997 recipient was the Honorable Hugh Maddox, associate justice,
Alabama Supreme Court.

The award is not necassarily an annual award, It must be presanted to a judge who is not retired, whether state or federal
court, trial or appellate, who is determined to have cantributed significantly to the administration ef justice in Alabama. The
recipient is prasented with a crystal gavel bearing the state bar seal and the year of presentatian,

Nominations are considered by a thrag-member committee appointed by the prasident of the state bar, which then makes a
recommendation to the board of bar commissioners with respect to a nominee or whether the award should be presented in
any givan year.

Nominations should include a detailed biographical profile of the nominee and a narrative outlining the significant contribution(s)
the nomines nas made to the administration of justice. Nominations may be supported with latters of endarsement.

ABICLE PResort Seminars

Call 800-627-6514 or 205-348-8230 to register for these programs.

See listing below for hotel accommodations.
Be sure to make your hotel reservation while rooms last.

=

35th Annual Corporate Law Institute, (Call Mariott's Grand Hotel at 800-544-9833 for a room
reservation.) April 23-25, 1998, Point Clear, Alabama, The Grand Hotel, 12 MCLE Credit Hours,
$395 Preregistration Fee, $150 Registration Per Day.

WHILE OUR ROOM BLOCK LASTS--call the Hilton Beachfront Garden Inn at 334-974-1600
or 1-888-6-HILTON for a room reservation for the programs below:

City and County Governments Seminar, May 1-2, 1898, Orange Beach, Alabama, Hilton
Beachfront Garden Inn, 6.0 MCLE Credit Hours, $245 Preregistration Fee, $265 Door Registration.

Environmental Law Update, May 8-9, 1998, Orange Beach, Alabama, Hilton Beachfront Garden
Inn, 6.0 MCLE Credit Hours, $245 Preregistration Fee, $265 Door Registration.

Business Torts and Antitrust, May 15-16, 1998, Orange Beach, Alabama, Hilton Beachfront
Garden Inn, 10.0 MCLE Credit Hours, $245 Preregistration Fee, $265 Door Registration

36th Tax Law Institute, June 4-6, 1998, Orange Beach, Alabama, Hilton Beachfront Garden Inn,
12 MCLE Credit Hours, $395 Preregistration Fee
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By J. Anthony Mclain, general counsel!

Lawyers’
Ethical
Obligations
When
Representing
Public Bodies

J. Anthony McLain

he settlement of a recent lawsuil

filed against the Alabama Stale

Bar involved the interpretalion
of the Alabama Rules of Professional
Conducl as applied to lawyers repre-
senting public boards or agencies.
Media reports concerning this lawsuil
and the settlement have been less than
accurate, This article 15 intended Lo
clarify the subsequent confusion creat-
ed by the media’s dissemination of this
information.

The Disciplinary Commission of the
Alabama State Bar had previously ren-
dered a formal opinion concerning a
lawyer's abligations to a client whose
meelings were subject to the Alabama
Sunshine Law, and that same lawyer's
cthical obligations as lo confidentiality
pursuant to the Alabama Rules of
Professional Conduct, The opinion
request sought reconciliation of these
issties of law and ethics in light of the
opinion rendered by the Alabama
Supreme Court in the case of Dunn v,
Alabama State University Board of
Trustees, 628 So.2d 519 (Ala. 1993). The
court adopted the standard approved by
the Supreme Court of Tennessee in
addressing that state's “Open Meetings
Act.”

That standard is that discussions
between a public body and ils allorney
concerning pending htigation are not
subject to the Open Meetings Acl. The
Tennessee Supreme Court also opined
that this was a "narrow exception,” and
applied only to those situations in
which the public body is a named party
in the lawsuil. Smith County Education
Association v. Anderson, 676 S.W.2d
328, 334-35 (Tenn. 1984),

In RO-95-09, the Disciplinary
Commission reaffirmed the obligation
of the lawyer representing a public body
to adhere to the provisions of Rule 1.6,
Alabama Rules of Professional Conduct,
concerning confidentiality, The com-
mission pointed oul its lack ol jurisdic-

OPINIONS OF THE GENERAL COUNSEL

tion to interpret the Sunshine Law, and
recagnized that in some instances a
lawyer's ethical duty to his or her client
could appear to conflict with statutory
or case law,

Subseguent to the ssuance of this
apinion by the Disciplinary
Commission, the Alabama Press
Association ("APA") requested reconsid-
eralion of the opinion, contending that
Lhe opinion encouraded lawyers who
represented public bodies to blatantly
disregard the Sunshine Law and the
holding in Dunn.

The Disciplinary Commission recon-
sidered its opinion, and supplemented
the opinion with the following language:

“"The Disciplinary Comnussion
urges lawyers confronted with
this dilemma to ensure that the
client is aware of the require-
ments of the statute as well as the
lawyer's ethical responsibililies
under the Rules of Professional
Conduct. The client musl be ade-
quately informed in orvder to make
i decision on whal action it will
pursue, Disclosure by the lawyer
of his or her ethical obligation
sunder the Rules to the client
allows the client to better under-
stand the ramifications of the
lawyer's advice and counsel, and
should involve a discussion of the
requirements of the stalule as
enunciated in Dunn.”

Thereafter, the Alabama State Bar and
the APA filed a joint petition with the
Supreme Court of Alabama, seeking
guidance (rom the courl as to clarifica-
tion of the legal and ethical 1ssues pre-
sented. The court declined the petition
and request, The APA then filed suit
against the bar in the Montgomery
County Circuit Court. Settlement nego-
Liations resulted in the APA dismissing
the lawsuit alter receiving a letler of
explanation from the Office of General
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Rethink the way you live as a lawyer!

Pu]mntunln explains
how neither

Clarence Darrow

not Atticus Finch
resembled the
single-dimensional,
lineag-thinking
arrorney rhﬂl' SCELIMS [0
be almost cliché and
epidemic in the '90s,
They were not abridged
versions of lawyers,
Their endless effort to
understand and
appreciate the world
outside the four walls
of their offices provided
balance to their lives. Order Today: 1-800-577.9499

They both worked hard Only $24.95 plus $3.00 S&H
(A Florida Saes Tax i apphcable)
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Notice of Election

Notice is given herewith pursuant to the Alabama State Bar Rules Gaverning Election of President-Elect and
Commissioner.

President-Elect

The Alabama State Bar will elact a president-alect in 1998 to assume the presidancy of the bar in July 1998, Any candidate must be a
membar in good standing on March 1, 1998, Petitions nominating a candidate must bear the signature of 25 membars in good standing of the
Alabama State Bar and be received by the secratary of the state bar on or bafora March 1, 1998, Any candidate for this office must also sub-
mit with the nominating petition a black and white photograph and biographical data to ba published in the May 1998 Alabama {awyar.

Ballots will ba mailed between May 15 and June 1 and must be received at state bar headquariers by 5 p.m. on July 7, 1998.

Commissioners

Bar commissioners will be electad by those lawyers with their principal offices in the following circuits: 1% 3% 5% 6, place no. 1; 7%, 10",
places no. 3 and 6, 13", places no, 3 and 4; 14" 157, places no. 1, 3and 4; 26" 26" 28" 32* and 37" Additional commissionars will be elected
in these circuits for each 300 membars of the state bar with principal offices herein, The naw commissianer positions will ba determinad by a
census on March 1, 1938 and vacancies certified by the secretary on March 15, 1998

The terms of any incumbent commissioners are retainad,

All subsequent tarms will be for three years,

Nominations may be made by patition bearing the signatures of five members in good standing with principal offices in the clrcuit in
which the glection will be hald or by the canthidate’s written declaration of candidacy. Either must be receivad by the secretary no later
than b p.n. on the last Friday in April (Aprit 24, 1998)

Ballots will be prapared and mailed to members between May 15 and June 1, 1998, Ballots must be voted and returned by & p.m, on
the second Tuasday in June (June 9, 1998) ta state bar headquartars
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Counsel as to the application of the Rules of Professional
Conducl to lawyers representing public bodies,

In reporting Lthis settiement, one APA member newspaper
editorialized:

“Usually, it seems, lawvers sue the media. This time,
the media sued the lawyers, and won. “Last year the
Alabama Bar Association advised governmental agen
cies they could meet behind closed doors to discuss
any kind of legal matter. The practical effect of that
rule was an open invilalion to exclude the public
from the public's business whenever agencies wanted,

ERE A .

"Thanks to an agreement worked out between the bar
and nine news organizations which sued, that will no
longer be the case. [n lacl, the bar will send a letter
to members making it clear that lawyers for public
bodies should advise their clients of the need Lo obey
the open meetings law, "Also, as part of the agree
ment, public agencies may meet privalely Lo discuss
legal advice only when suits already have been filed,
not 1o discuss potential cases.”

The Birmingham News, November 19, 1997,

Based on a press release from the APA, a state association
newsletler reported the settiement as follows:

“This consent decree holds that the attorney-client
privitege applies only where a lawsuit has been filed

T
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against the municipality and the attorney needs to
provide legal advice to the council. Any discussions
relating to the action to lake on the advice of the
attorney must lake place in the public meeting."”
Alabama Municipal News, January 1998,

These wo articles are replete with incorrect information, First,

the bar has never encouraged lawyers to violate the law. Second,
the opinions of the Disciplinary Commission and the Office of
General Counsel deal only with ethical issues, as neither have the
authority to render opimons or advice on matters ol law. Third,
there is no real “agreement.” The APA dismissed the lawsul
based upon a letter from the Office of General Counse! to counsel
for the APA explaining how lawyers seeking an ethics opinion in
this area are advised by the bar, This letter was in response to a
hypothetical inguiry of satd counsel in an effort to settle the law-
suil, Last, the letter and the opinion in no way interpret the
Sunshine Law, Dunn, and the legal issue of altorney-client privi-
lege, as these all involve issues of law, and not of ethics.

The opinion of the Disciplinary Commission clearly,

emphatically and repeatedly states that the only matters which
can be addressed in such an apinion are matters which deal
with the Alabama Rules of Professional Conduct, To borrow
trom the “settlement” letter directed to counsel for the APA:

“In those few instances where allorneys have sought
ethical guidance in this regard, the attorneys have
heen informed by the Office of General Counsel that
the Rules of Professional Conduct, as well as the
opinions of Lhis office [Office of General Counsel] and
the Disciplinary Commission, are restricted only 1o
the ethical paramelers of the attorney’s conduct, and
that they in no way address questions or issues of law
relevant to the atlorney's representation of his client.

*Ta the contrary, all issues of law are left solely for deter
mination by the attorney, based upon the attorney's pro-
fessional opinton and what is in the best interest of the
client consistent with slatutory and case law."

In order to help lawyers throughout the state who may have

read or heard inaccurate reports similar to those sel out previ-
ously in this article, the Office of General Counsel and the
Disciplinary Commission seek to clarify these matters, and offer
continued advice on these and other issues of ethics. m
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The Right to

Court-Appointed
Counsel in

radition Proceeding

By Robert M, Weinberg

ight years /! ' ; i SN writ of
E after he Y 3 \\\ = ‘ L mandamus
Was con- \ e R T o W from the Sixth

victed of murder Circuit U.5. Court
and sentenced Lo life of Appeals to the gov-
imprisonment, Philip ernor of Michigan, before
Chance escaped from the Chance would be returned to
custody of the Alabama Alabama to serve the remainder of
Department of Corrections and his sentence, Stafe of Alabama v.
fled to Michigan, When the gover- Engler, 85 F.3d 1205 (6th Cir, 1996),
nor of Alabama sought Chance's extradi- Acknowledging that, as a matter of con-

£
=
e =
tion in 1982, he was politely informed by the gov- \d stitutional law, Michigan could nol refuse

ernor of Michigan that Chance had been granted “asy- extradition, Judge Nathaniel R. Jones of the Sixth
lum" from Alabama because of his "very fine characler” and Circuit nonetheless felt compelled to “write separately to

“the support of his friends.” What Michigan really meant was express my distaste at being unable to affect the return of a citi-
that it believed Chance had been “railroaded,” and it intended | zen of this County, or any human being, to a jurisdiction and
to protect him from a Southern justice reminiscent of the prison system with a wretched history [as Alabama's.|" /d. 85
days of the Scotisboro boys described in Powell v. Alabama, F3d at 1210, Decrying the return of the "chain gang” to

287 U.S. 45 (1932), 1t wauld be another 14 years and require a | Alabama prisons—a practice not in existence at the time
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Chance escaped —

Judge Jones indicted

system. “Certainly,” he wrote,
“it is no secrel that justice in the state of
Alabama, particularly for the African-American, has been
invisible or peculiar for all too much of that state’s history. The
instant case has reminded me of the Scottshoro saga . .. . " Id.

Rarely are judges so inclined as Judge Jones 1o concur sepa-
rately in order to use that privilege as a platform from which
to gratuitously censure the very parly lo whom they grant
relief, But Judge Jones' injudicious dicta may not be the most
troublesome aspect of Michigan's refusal to honor its constitu-
tional commitments. What is most disturbing is Lhe presump-
tion from our neighbors to the north, state and federal, that
Alabama has nol learned a thing or two since the days of the
“Scottsboro saga." The Powell case recalled by Judge Jones
involved the question whether there even existed a right
under the Constilution to court appointed counsel in state
court; al the lime, it did nol. The question in £ngler involved
a state's obligations under the extradition clause of Article V.
Having paired the two, it might interest Judge Jones to learn
that the evolution of the law applicable to both in Alabama
reveals a judicial system more forward thinking than he and
the authorities in Michigan have heen led to believe,

The origin of every state's extradition authority, responsibili-
ty and duly to deliver fugitives from justice to a demanding
state, is found in the United States Constitution, “A person
charged in any Stale With Treasen, Felony, or other Crime,
who shall flee from Justice, and be found in another State,
shall on Demand of the executive authority of the State from
which he fled, be delivered up, te be removed Lo the State hav-
ing Jurisdiction of the Crime.” 1.3, Const, art, IV, § 2, ¢l, 2,

In 1931, the Alabama Legislature, patterned with slight varia-
tions after the 1926 text of the Uniform Criminal Extradition
Act, passed Ala, Acts 1931, No. 482, p. 569, Mozingo v. State,
562 S0.2d 300, 302 (Ala.Cr.App. 1990); Kremwinke! v, State, A5
AlaApp, 474, 232 S0.2d 346 (1970), There have been no sub-
stanlive changes in the statute in over 60 years, "Subject Lo
the qualifications of this division, the controlling provisions of
the Constitution of the United States and acts of congress in
pursuance thereof, it 1s the duty of the governor of this state
to have arrested and delivered up 1o the executive authority of
any other state of the United States any person charged in that
state with treason, felony or other crime who has fled from
justice and is found in this state.” Afe. Code § 15-0-30 (1995),
“This seclion is, in large part, a restalement of Article 1V, § 2,
¢l. 2, of the United States Constitution,” Mozingo, 562 S0.2d

at 302, Considering their
constitutional origin,
Alabama courts have
held that “extradition
issues are largely
controlled by fed-
eral law." Mozingo, 562 So.2d at 303.

At first blush, the role of the courts appears narrowly
defined. “This examination by a ¢ircuil court is nol a roving
commission. Rather, its function is to make sure of a proper
formal charge and that the accused is a fugitive,” Kremwinkel,
A5 AlaApp. at 476, 232 So.2d al 348; see also Mozingo, 562
S0.2d at 303: Morrison v. State, 258 Ala, 410, 63 50.2d 346
(1963); Nayburn v, State, 366 So.2d 6Y8, 702 (Ala.Cr.App.
1978), afd, 366 So.2d 708 (1979}, Courts faced with requests
for extradition may not entertain, for example, alfirmative
defenses Lo the crimes charged, or allegations thal the person
sought 1o be extradited will not be tried fairly in the demand-
ing state. Afg, Code § 15-9-47 (1995); Cowller v, Stale, 611
So.2d 1129, 1132 (Ala.CrApp. 1992); California v, Superior
Court of Caltfornia, AB2 1.5, 400, 407 (1987); Michigan v.
Doran, 439 1.8, 282, 288-90 (1979); Sweeney v, Woodall, 344
LIS, 86, 80 (1952); Marbles ¢. Creecy, 215 1.8, 63, 69 {1909),
But that is not te say the role of the courls is considered to be
withoul consequence. "Because a person Lo be extradited is
nol already in prison, supporting documents are required by
the requesting state for the person, and the asvlum state is
permilted to investigate the demand in order Lo delermine
whether the individual should be surrendered. See 4§ 15-9-33
through 15-9-33, Code of Alabama 1975, Certain rights of
arrestees sought to be extradited are outlined in § 15-49-38,
Code of Alabama 1975." Coulier, 611 50.2d at 1131,

included among the rights guaranteed by statute are the
right to notice of the demand, notice of the ¢rime charged,
and noetice of the right Lo demand counsel, "No person arrest-
ed upon a warrant of arresl issued under this division shall be
delivered over to the agent whom the executive authority
demanding him shall have appointed to receive him unless he
has been informed of the demand made for his surrender, the
srime with which he is charged and that he has the right to
Jemand legal counsel.” Ala. Code § 15-9-38(a) (1995). “That
Section merely requires that before an arrestee is delivered
over Lo agents of the state requesting his extradition, the
arreslee must be ‘informed of the demand made for his sur-
rendey, the crime with which he is charged, and that he has
the right to demand legal counsel.” Alabama Code Section 15-
0-38(a) (1975) (emphasis added).” Hester v. State, 444 So.2d
1, 2 (Ala.CrApp, 1983). The right to demand legal counsel is
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not a privilege, gratuitously conferred, but serves an impor-
tant purpose. Indeed, federal courts that have had occasion to
construe Alabama's extradition statules have held that a per-
son “sought to he extradited has & federal constitutional right
to test the validity of his extradition by filing a wril of habeas
corpus. Crumiey v. Snead, 620 F.2d 481 (5th Cir. 1980)."
Payne v. Burns, 707 F.2d 1302, 1303 (11th Cir, 1983).

Alabama law provides the mechanism whereby an accused
may test the legality of his extradition. "If the
prisoner, his friends or counse} shall -
stale that he or they desire to test . @-f'z
the legality of the arrest, the = e
prisoner shall be taken forth-
wilh before a judde of a dis-
trict or circuit ¢ourt in this
state, who shall fix a reason-
able time Lo be allowed him
within which Lo apply for a
writ of habeas corpus.” Ala.
Code § 15-9-38(h) (1995),
“This statute is not directed to
whether a prisoner will elect to file
or not file a petition but rather guar-
antees him Lime in which to apply for
the writ and holds his extradition in limbo
during such time.," Pagne, 707 F2d at 1303
(emphasis added). Another right expressly conferred by
statute is the right to bail, “Unless the offense with which the
prisoner is charged is shown to be an offense punishahle by
death oy life imprisonment under the laws of the stale in
which it was commilled, the district or clrewit judge rnust
admiil the person arvested to bail by bond or undertaking,
with sufficient sureties and in such sum as he deems proper,
for his appearance before him al a time specified in such bond
or undertaking, and for his surrender, to be arrested upon the
warranl of the governor of this state.” Ala. Code § 15-9-43
(1995) {emphasis added). The statutes governing extradition
thus anticipate that legal counsel, whether appointed or
retained, may play a significant role in exercising the rights of
a person charged with a ¢rime and who has been arrested and
detained within the State of Alabama at the request of a for-
eign state, Those rights include the right to notice, the right
to challenge the validity of the charging and requesting docu-
ments, and the right to bail pending extradition.

Since 1931, there has been bul one reported decision on
point on the question whether an indigent accused of a crime
in a foreign jurisdiction is entitled to court appeinted in an
extradition proceeding held in this state. In 1965, the court of
appeals held that a two-year-old slatute pertaining to the pro-
vision of court appointed counsel for indigents accused of seri-
ous crimes, Acl. No. 526, Acts of Alabama, 1963, “does not
apply to extradition.” Suffivan v. State, 43 Ala.App. 133, 18]
S0.2d 518, 520 (1965), Bul the decision is imited on its facts,
and by the statute the court was asked to construe. For the
right to appointed counsel has evelved considerably since
1965; the Alabama Legislature has amended the statute

referred to by the court of appeals in Sulfivan many times in
response Lo evolving standards of when and in what circum-
stances an accused is entitled to court appeinted counsel. And
the right to have the assistance of counsel under the state and
federal constitutions, as is true of the right to demand counsel
under the extradition statute, has not always been synony-
maous with the right to be appointed counsel if ane is indigent
and accused of a crime. 1L was not until the vear after the
Alabama Legislature codified the right to
demand counsel in extradition pro-
ceedings that the United States
Supreme Court, in a capital case
from Alabama, held for the first
time that a person accused
. “requires the guiding hand of
WY counsel at every step in the
proceedings against him."
Powell v. Alabama, 287 1.5, 45,
69 (1932), Porvet! was that
“Scottsboro saga” referred lo by
Judge Jones,

In Powell, the Supreme Courl did not
apply the Sixth Amendment to the stales as
the basis of its decision, bul upon fundamental
fairness and due process concerns expressed by the
Fourteenth Amendment. “Even the intelligent and

educated lavman has small and sometimes no skill in the
science of the law, If charged with crime, he is incapable, gen-
erally, of determining for himself whether the indictment is
goad or bad, He is unfamiliar with the rules of evidence.”
Poreel!, 287 1.8, al 69. While the Courl held that the
Fourleenth Amendment clearly required the appointment of
counse! Lo indigents accused of serfous crimes and capital
offenses, 287 U.S, al 73, it did nol elaborate beyond the facks
of the case. And the Sixth Amendiment was not to be applied
Lo the states for a number of years.

InJohnson v. Zerbst, 304 1.8, 458 (1938}, Justice Hugo
Black writing for the Supreme Court applied the Sixth
Amendment, for the first time, to ¢riminal proseculions
hrought in federal courl, “Since the Sixth Amendment consti-
tutionally entitles one charged with crime to the assistance of
Counsel, compliance with this constilutional mandate is an
essenlial prevequisite Lo ¢ Federal eourt’s authority to deprive
an accused of life or liberty. 304 ULS. at 467 (capitalization in
the original; emphasis added). Four years later, Justices
Black, Douglas and Murphy digsenting, the Supreme Court
declined the invitation to apply the Sixth Amendment to the
states, and further declined to lay down a hard and fast rule as
to when appointed counsel is constitutionally reguired under
the Fourteenth, “The petitioney, in this instance, asks us, in
effect, to apply a rule in the enforcement of the due process
clause, He says the rule to be deduced from our former deci-
sions 15 that, in every case, whatever the circumstances, one
charged with erime, whao is unable to obltain counsel, must be
furnished counsel by the state. Expressions in the opinions of
this courl lend color Lo the argument, but, as petitioner
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admits, none of sur decisions squarely adjudicates the ques-
tions now presented.” Belts v, Brady, 316 U.S. 455, 46263
(1942) {footnole omitled).

Thirty vears alter Powell v, Alabama, in another capilal case
from Alabama, the United States Supreme Court held as a
malter of federal law that, because arraignment is the Lime al
which an accused enters a guilty or not guilty plea. and must
enter or waive special defenses, such as an insanity plea, and
must raise or waive challenges Lo the indictment or the make-
up of the grand jury, the arraignment is a “critical stage" in
Alabama criminal proceedings, and the due process clause of
the Fourteenth Amendment requires that accused are entitled
o counsel al thal time, Hamilton v, Alabama, 368 11,8, 52
(1961). "Whatever may be the function and importance of
arraignment in other jurisdictions, we have said enough to
show that in Alabama it 1s a critical stage in the proceeding,
What happens Lhere may affect the whole trial. Available
defenses may be as irretrievably lost, if not then and there
asserted, as they are when an accused represented by counsel
waives a right for strategic purposes.” Hamilton, 368 .S, al
54 (footnote omitted). The Supreme Court did not address
the applicability of the Sixth Amendment to the rights of state
criminal defendants, nor did it specifically address the ques-
tion of whether indigents are due to be appointed counsel at
state expense,

and would not
do so for anoth-
er lwo years.
On March 18,
1963, the Supreme
Court held in Gideon

0. Wadinwright, 372 1.5,
435 (1963), that the Sixth
Amendment entitles indigent
criminal defendants to appointed coun-
sel at trial in all felonies. The Supreme Court'’s decision
in Gédeon was a turning point, not only in the evolution of
federal Taw and Sixth Amendment jurisprudence, but in the
evolubion of Alabama law on the question whether and under
what circumstances an accused is entitled Lo appointed coun-
sel al the expense of the state. Six months after the Supreme
Courl's decision in Gideon, on Seplember 16, 1963, Lthe
Alabama Legislature set (orth specific guidelines for the courts
ta follow pertaining to the provision of appoeinted counsel for
indigents in non-death penalty cases, “wherein a defendant is
charged with a serfous affense in the circuit court, or court of
like jurisdiction.” Ala, Acts 1963, No. 526, p. 1136, § )
(emphasis added). Two years later, the Alabama Supreme
Court held Lhat an accused has the right Lo counsel beginning
with arraignment and at every stage ol the proceeding, includ-
ing guilty plea, unless a competent, intetligent, and voluntary
walver 15 made, Stickland v, State, 280 Ala, 31, 189 So0,2d 771
(1965). Earlier that year, however, the court of appeals held
that it did “nol think that petitioner had any constitutional
right to counsel taken from him in this case {because] Act.
No. 526, Acts of Alabama, 1963, does not apply to extradition.”

Stllivan v, State, 43 Ala.App. 133, 181 50.2d 518, 520 (1965).
Interestingly, Sullivan himself, although "not represented hy
counsel al the proceedings in the ¢ircuit court, [was] repre-
sented by court-appointed counsel on . ., appeal.” id., 43
AlaApp. 133, 181 S0.2d at 518 {emphasis added).

In the years following Sullivan, the United States Supreme
Court continued to redefine the constitutional rights ol indi-
gents accused of crime. See e.g., United States v. Wade, 388
118, 218 (1967) (indigent accused is entitled to appointed
counsel at a pre-trial post-indictment lineup); and Mempha v.
Rhay, 389 U8, 128 (1967) (indigent has right to appointed
counse] at sentencing). In another case from Alabama, the
court held in Colernan v. Alabarna, 399 1.8, 1 (1670}, that
hecause a preliminary hearing is a "critical stage” under
Alabama law, an indigent accused s entitled to courl appamnt-
ed counsel. Calernan was decided June 22, 1970, The follow-
ing year, evidently anticipating the courts’ need for flexibility,
the Alabama Legislature amended the phrase in Act No, 526
which previously read "wherein a defendant is charged with a
sertous offense,” to read: "when a defendant is entitled Lo
counsel as provided by law,” Ala, Acts 1971, No, 2420, p, 3851,
§ 1. In 1973, the Alabama Constitution was amended 1o {or-

mally recognize the authority of the
Alabama Supreme Court to
make and promulgate rules,

Ala, Const, amend. 328, §

6.11. But nearly 20 years
would pass before the Alabama
Supreme Court’s exercise of

that authority would lend
any assistance lo today's
inquiry, And still the

interpreted by the
United States Supreme Courl,

Nine years aller Gideon marked another turning point when
in Argersinger v. Hamiin, A07 U8, 25 (1972) the United States
Supreme Courl held that “no person may be imprisoned for
any offense, whether classified as petty, misdemeanor, or
felony, unless he was represented by counsel at his trial.” fd.,
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407 U.S, al 37, Eight years after Argersinger, in Scotf v
Hlinods, 440 ULS, 367 (1978}, the Supreme Court declined to
require the appointment of counsel in all cases where impris-
onment may resull, adopting instead “actual imprisonment as
the line defining the constitutional right Lo appointment of
counsel." 440 LS, at 373, Still, the phrase “as provided by
law" began to focus less on the nature or severity of the
offense charged, and more on the likelihood of an accused's
involuntary deprivation of Jiberly. Five vears after Scoff, the
Alabama Legislature again amended the stalute Lo incorporate
this new approach, and Lo provide for court appointed counsel
in all criminal cases “which may result in the jailing of the
defendant.” Ala, Acts 1984, 1st Ex. Sess. No, 84-T93, p. 198, §
1; Ale. Cade § 15-12-20 (1995),

The very nature of the law of extradition contemplates that
a person whose extradition is sought will not be routinely
placed at liberty. “The officer or person executing a dovernor's
warrant of arrest under this division or the agent of the
demanding state to whom the prisoner may have been deliv-
ered may confine the prisoner i the jail of any county or city
through which he may pass when necessary, The keeper of
such jail must receive and safely keep the prisoner until the
person having charge of him is ready to proceed on his route,
such person being chargeable with the expense of the keep-
ing.” Ala, Code 1975 § 15-9-39 (emphasis added}, In the case
of an arrest prior to a formal requisition :
from a foreign stale, the law M'l S
requires the individual be — R
committed to jail, although it =
does not state for how long.
"1, from the examination
before the district or circuit
courl judge, it appears Lhat
the person held is the person
charged with having commit-
led the crime alleged, that he
probably committed the crime
and, except in cases arising under
section 15-9-34, that he has fled
from justice, the judge must cornmil
him to jail by a warrant reciting the
accusation for such a time speetfied in the war-
rant as will enable the arrest of the accused Lo be made
under a warrant of Lhe governor on a requisition of the execu-
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Live authority of the state having jurisdiction of the offense,
unless the accused gives bail as provided in section 15-9-43, or
until he shall be legally discharged.” Ala. Code § 15-9-42
(1995} (emphasis added). Alabama courts have construed the
language “for such a time specified” to allow for the passage of
“a reasonable time” between arrest and formal demand, see
State v, Sparks, 44 Ala.App, 531, 215 So0.2d 469 (1968), but the
statutes also provide for the extension of the initial period of
detention pending formal extradition. Ala. Code § 15-9-44
(1995), And while the statutes do not otherwise identify how
long an individual may be detained in jail pending formal
extradition, as a practical matter, it may be upward of 90 days
or more, CF Alabama Rules of Criminal Procedure, Rule
7.4(c) and (d), which requires that the circuit and municipal
courts "shall review the conditions of release for every defen-
dant who has been in jail for more than ninety (90) days."

Interestingly, no federal court has ever expressly held there
exists a federal constitutional right to court appointed counsel
in extradition proceedings. Those federal courts that have
considered the argument, reject it, "It 15 well settled thal
extradition proceedings are not considered criminal proceed-
ings thal carry the sixth amendment guarantee of assistance
of counsel,” Chewning v, Rogerson, 29 F.3d 418, 421 (8th Cir.
1994). *Thus, because the sixth amendment by its terms
applies only to ‘eriminal prosecutions,” extradition proceed-
Ings do nol carry the sixth amendment
right to the assistance of counsel.”
Lopez-Smith v, Hood, 851 F.8upp,
908, 912 (D, Az. 1996), 1f such a
right is to be found it will be

in state court, Bul until
recently, most state courts
routinely held there was no
right Lo court appointed coun-
sel in extradition proceedings.
For example, in Ui o, State of
Maryland, 293 Md. 271, 443 A.2d 582
(Md. 1982), the Maryland Court of
Appeals concluded the “the vast majority of
cases around the country” found no such right
because “interstate extradition is intended to be a
summary and mandatory executive proceeding derived
from the language of U.S, Const, art, IV, § 2, cl, 2. It was

never contemplated that the asylum state was to conduct the
kind of preliminary inguiry traditionally intervening between
the initial arrest and trial," fd, 293 Md. at 285, 443 A2d al
589, And in People v. Morton, A79 N.Y.S.2d 275, 278, 104
AD2d 569, 571 (N.Y. App. Div.1984) the court held that
"extradition process is nol a erilical stage of a criminal pro-
ceeding and the constitulional right to counsel does not
attach thereal.” Accord, People v. Benedict, 508 N.Y.5.2d 656,
124 A.D.2d 890 (N.Y. App. Div, 1986),

In 1991, the First Bistrict Court of Appeal of Florida, con-
struing a statute practically identical to Alabama's that pro-
vides a person arrested upon an extradition warrant “has the
right to demand and procure legal counsel,” arrived at a differ-
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enl conglusion,
language of section 941.1001) which
originated in the Uniform Extradition
Act, gives a prisoner the right to legal
counsel and that the Fourteenth
Amendment prohibils the denial of this
right to indigents, when it has been
made available to those able Lo aiford
counsel. "Berntzel v, State of Florida,
585 So0.2d 1118, 1120 (Fla.Dist.CLApp.
1991} (eitations omitted). Today, the
Alabama Supreme Court would likely
agree with the Florida District Court of
Appeal's 1991 decision, for that same
year the Alabama Rules of Criminal
Procedure became effective. A defen-
dant shall be entitled to be represented
by counsel in any criminal proceedings
held pursuant to these rules and, if indi-
gent, shall be entitled to have an allor-
ney appointed to represent the delen-
dant in all eriminal proceedings in
which representation by counsel is con-
stitutionally required.” Alabama Rules
of Criminal Procedure, Rule 6.1{a).
And while it can be argued that the
phrase “constitutionally required” lim-
its the right to appointed counsel Lo
those types of proceedings the Uniled
States Supreme Court has specifically
held vequire them as a matter of law,
such a imiting construction ignores
the Supreme Courl's shift in focus in
Scolt v. Hitmots, and Argersinger v.
Hamiin, from the nature er severily of
the offense charged to the likelihood
of an inveluntary deprivation of liberty
as the determining factor by which to
judge whether appointed counsel is
constitutionally required. CF in re
Hinnant, 424 Mass, 900, 906-08, 678
N.EE2d 1314, 131519 (1997)
(acknowledging the sui generis civil
nature of extradition proceedings but
finding nonetheless there does exist a
right 1o courl appointed counsel
because “where a potential deprivation
ol liberty 1s involved, it is appropriate
that we consider due process rights as
we would were this a criminal pro-
ceeding”).

Finally, commutiee comments to the
rules may not be controlling, cf, IMED
Corp. v. Systems Engineering Assocs.
Corp., 602 So.2d 344, 348 (Ala. 1992),
but in this instance, do prove particu-

‘It 15 our view that the

"For the purpose of
Rule 6, the term ‘criminal proceeding’
includes any stage of the eriminal
process, from accusalion threugh
appeal, and in collateral proceedings
arising from the initiation of a criminal

larly instruclive,

action against the defendant, such as
post-conviction proceedings and appeals
therefrom, extradition proceedings, and
other like proceedings which are adver-
sary in nature, regardless of the desig
nation of the court in which they occur
or the classification of the proceedings
as civil or criminal and without regard
to whether a ‘criminal proceeding’ has
or has not been commenced under Rule
2.1." Committee Comments, Alabarma
Rules of Criminal Procedure, Rule 6,)
(emphasis added).

In view of the Committee Comments
and the Alabama Legislature's provision
for counsel o be appointed in all cases
“which may result in the jailling of the
defendant,” it would appear thal where-

as the federal courls may still be some-
what behind the times, in Alabama
today, the rights of an indigent who
faces extradition to a foreign state
include the right 1o court appointed
counsel, Judgde Jones' uninformed dicta
that Alabama's judicial system applied
to Philip Chance is presumptively noth-
ing more than a modern day
“Scottsboro saga,” serves only 1o perpet-
uale stereotypes of Southern justice
that ne longer exist, This much, howey-
er, is elear: if Michigan were to seek the
extradition of a convicted murderer who
escaped from one of its prisons, nol
enly wauld that individual, if indigent,
tikely be entitled to court appointed
counsel as a matler of state law, but it
would not take 14 vears and a federal
wril of mandamus for Alabama Lo honor
ils constitutional commitments, o
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The Alabama
Fthics Law for Lawyers

by James L. Sumner, Jr. and Hugh R, Evans, 11l

[ntroduction

r 1995, sweeping revisions were

made Lo the Alabama Ethics Law,

Cade of Ethics for Public Officials,
Employees, elc., $36-25-1 through 36-
25.30, Code of Alabama, 1973, Those
changes have had a tremendous impact
on the way the public's business is con-
ducted in the State of Alabama,

While the Alabama Ethics Law and
Ethics Commission only have jurisdiction
over public officials and public employees,
there are certain areas of the Ethics Law
of which the practicing attorney in the
State of Alabama should be aware.

Section |

Reporting Viclations of the
Alabama Ethics Law

Section 36-25-17 of the 1995 amended
Ethics Law provides that:

“(a) Every govemmental agency head
shall within 10 days file reports with
the commission on any matters that

come to his or her atteniion in his or
her official capacity which constitute a
violation of this chapter.

th) Governmental agency heads shall
cooperale in every possible mmanner in
connection with any investigation ar
hearing, public or private, which may
he conducted by the commission.”

While the law requires that every gov-
ernmental agency or department head
report suspected violations of the Ethics
Law to the Commission, it is important
to recognize that it is not the depart-
ment head's responsibility to determine

whether or not a violation has in fact
occurred, but it is merely their obliga-
tion Lo report suspected violations of the
law, While the legal obligation Lo report
(hese matters to the Commission resls
solely on the department head, for the
Ethics Law to be successfully enforced, il
is incumbent upon those individuals who
provide legal counsel to the various pub-
lic entities to not only make those gov-
ernmental officials whom they represent
aware of the reporting requirements, bul
Lo advise those officials as to the merits
of a suspected Ethics violation. A recom-
mended guideline if there is any ques-
tion is, “when in doubt, report Lo the
Commission.”

Due to the litigious nature of today's
society, many individuals are somewhat
reluctant Lo report suspected violations
for fear of incurring liability for their
actions. Governmental agency heads
should be counseled that if their report
is made in good faith to the
Commission, no liability will attach to
them. Their failure o file the required
information, however, could subject
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that governmental agency or depart-
ment head to criminal liability.

Section 36-25-27(a)7) makes the fail-
ure to disclose required information to
the Ethics Commission a Class A misde-
meanor, Under the Ethies Law, a Class A
misdemeanor is punishable by up 1o a
year in prison and up Lo & $2,000 fine.
Under the new law, there is a lwo-year
statute of limitations for misdemeanor
proseculions,

Section 36-25-17 further requires
that the reporting of suspected viola-
Lions Lo the Ethics Law be made within
ten days. From a realistic viewpoint, the
Ethics Commission is nol so concerned
as lo when the suspectled violation is
reported, bul that the suspected viola-
tion is, in fact, reporled. For example,
should the department head not make
the reporl until the 13" or 15" day is of
little or no consequence as long as the
report is indeed filed with the
Commission.

Section 36-25-2(c) indicates that the
Ethics Law shall be liberally construed
to promote complete disclosure of all
relative information and to ensure that
the public interest is fully protected.

There are many situations under
which a department will conduct an
internal investigation into alleged viola-
tions of the Alabama Ethics Law, Should
disclosure of the investigation hinder or
jeopardize an internal investigation, the
Ethics Commission would surely not
hold the department head to a strict
ten-day reporting requirement,
However, as a practical matter, the
Commission should be notified of the
internal investigation with the addition-
al caveal that the results of the internal
investigation will be forwarded to the
Commission upon completion,
Generally speaking, the Commission
will then take no action until the intey-
nal investigation is compleled.

Section 36-25:-17 further requires
departmenl heads to cooperale in every
possible manner in connection with any
investigation or hearing being conduct-
ed by the Alabama Ethics Commission.
Therefore, a department head should be
prepared Lo provide the Ethics
Commission with any and all decumen-
Llation that supports the allegation, as

well as making individuals available to
assist in gathering needed documents,
In other words, a department head

should not file a complainl with the
Ethics Commussion and then fail or
refuse Lo provide the documentation to
back up the charges.

A turther question that arises is
whether or not a department head or
counsel for that department head may
require an employee o testify in mal-
ters relating to that investigation,

The Ethics Law clearly states that
respondents may not be required to testi-
fy or be a witness against themselves dur-
ing any phase of an Ethics Commission
investigation. In addition, as the Ethics
Commission has no subpoena power, no
witness may be compelled to testify, The
case of Garrity v. New Jersey, 87 5. C1,
616, 385 11,5, 493, 17 L. Ed. 2d 562
(1967), held that a police officer may be
required Lo give a statement during an
internal investigation and refusal Lo do so
could result in termiration or other dis-
ciplinary action. However, should the
police officer give a statement, while it
may be used against thal officer in disci-
plinary malters, il may not be used
against him in a criminal proceeding,

Based on Garrity and the Ethics
Commission's lack of subpoena power,
the Ethics Commission has taken the
position that a department head may
not force an emplovee to testify before
the Commission and then use that testi-
mony against the employee in a crimi-
nal proceeding. This would especially
hold true with individuals who are
answering Lo ethics complaints,
However, a department head should,
under no circumstances, discourage or
prohibit an employee, who is asked to
testify, from testifying.

One area of concern that has arisen
on humerous occasions under the
reporting requirements of Section 36-
25.17 is the question of whether or not
the department head, in fulfilling their
legal obligation to report a suspected
violation, is merely fulfilling their
reporiing requirements, or is in fact fil-
ing an official complaint. The Ethics
Commission has addressed this silua-
lion from two perspectives,

In one situation, a department head is
fulfilling his reporting requivements
under the law and has taken appropriate
action against the employee in relation
Lo the suspected violation, and does not
intend the report to be a formal com-
plaint. Under this scenario, il is within
the Ethics Commission's diseretion Lo
either treat the notification as a com-
plaint and investigate further, or if
appropriate action has indeed been taken
by the department head, to consider the
matter appropriately handled and the
reporting requirements satisfied.

Under the second scenario, the
department head not only fulfills his
reporting requirements but fully
intends for his notificatien to the
Commission to serve as a formal com-
plaint. Under the second scenario, an
investigation will he instituted into Lthe
allegations as would be done in the case
of any other complaint filed with the
Commission,

Section 1]

Resolving Conflicts of
Iinterests Under the Alabama
Ethics Law

One key area that attorneys who rep-
resent public enlities often have to deal
with involves situations whereby a con-
flict of interests is presented. The
Alabama Ethics Law defines a conflict of
interest as:

“(8) CONFLICT OF INTEREST. A con-
flict on the part of a public official or
public employee between his or her pri-
vate inlerests and the offictal responsibil-
ities imherent in an office of public trust.
A conflict of interest imvolves any action,
inaction, or decision by a public official
or public employee in the discharge of
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his ar her official duties which would
malerially affect his or her financial
interest or thase of his or her family
members or any business with which the
person is associated in @ manner differ-
ent from the marmer it affects the other
members of the ciass to which he or she
belongs.”

For example, a member of a counly
hoard of education has a spouse who is
employed as a tenured teacher within
that county schoaol system. The question
that presents itsell is, “Am | strictly pro-
hibited from participating in any mal-
ters that come before the board for offi-
clal action due to the fact that my
spouse will be impacted by my action?”

In OPINION OF THE JUSTICES NO.
317, 474 So, 2d 700, the Supreme Courl
of the Stale of Alabarma addressed a sim-
tlar situation regarding legislators who
were also educators, or who had spouses
who were educators, and whal, if any,
involvemnent they could have in school

funding matters, In that opinion, the
supreme court stated that
legislators/educators could vole and
participate in matters that they or a
family member might be affected by,

provided, that they or the family mem-
ber were nol affected in a manner dif-
ferent from other members of the class
to which they belong,

In the hypothetical situation we have
presented, a county board of education

member may vole on an across-the-
board pay raise for all employees of the
school system, but not vote, attempt Lo
influence or in any way participate in a
vote for a pay raise that is only going lo
he given to science teachers, when that
board member's spouse happens Lo be a
science teacher, The effect of that vole
would be that the spouse is alfected dif-
ferently from other members of the
class to which he or she belongs, that
class being all employees of thal county
school system.

In the past several months, the Ethics
Commission has rendered numerous
advisory opinions relating to this mat-
ter, a sampling of which is below.

Advisory Opinion No. 85-73 states
that a mayor or council member may
nol vole or participate in any matters
which would resull in financial gain to
[he member, or family member, or a
husiness in which the mayor or council
member has an interest.
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Advisory Opinion No. 96-20 states
that a city council member, whose
spouse 18 employed as a tenured teacher
by the City of Athens Schoo] System,
may vote on an appointment to the city
school board.

Advisory Opinlon No, 96-69 states
thal an employes with a municipal waler
and sewer board may run for the posi-
tion of city councilman or mayor and
hold the same, if elected; provided, that
the public office is not used for personal
gain, that he nol vole on or otherwise
participate in the appointment of his
superiors o the water and sewer hoard,
and that the duties of ity councilman
or mayor are performed on his own
time, and further that no public equip-
ment. facilities, time, materials, or labor
are used to assist the public official.

Further, a mayor or council member,
whose spouse 15 employed with that
city's library, may not vole or olherwise
participate on a matter that will affect
his spouse in a manner differently than
the rest of the class to which she
belongs.

Further, a mayor or council member,
whose spouse is employed wilh that
city's library, miy not vole or otherwise
participate in any budgetary matters
relating to the library employing the
spotse.

Advisory Opinion No. 96-78 stales
that a superintendent of a county
school system, may recommend an
across-the-board pay raise for all school
hoard employees, including his wile, as
long as his wife does nol henefil in a
manner different from other members
of the class to which she belongs,

Section 111

Attorneys as Lobbyists

Section 36-25-1(17 defines lobbying as:

“(17) LOBBYING. The practice of pro-
molting, opposing, or fir any manner
influencing or attempling to influence
the intraduction, defeat, or enactment
of legislation before any legislative
body; opposing or in any manner influ-
encing the executive approval, veto, or
amendment of legislation; or the prac-
tice of promoting, opposing, or in any
manner influencing or attempling (o
influence the enactmant, promudgation,
modification, or deletion of regulations
before any regulatory body; provided,
however, that providing

public testimony before a legislative
body or regulatory body or any com-
mittee thereof shail not be deemed lob-
bying.”

Further, Section 35-25-1(18)(a)
defines a lobbyist as:

“1. A person who receives compensa-
tion or reimbursement from another
person, group, or enlity to lobby.

2. A person wha lobbies as a regular
and usual part of employment, whether
or not any compensation in addition to
regular salary and benefits is received.

3. A person who expends in excess of
one hundred dollars ($100) for a thing
of value, not including funds expended
for travel, subsistence expenses, and lit-
erature, buttons, stickers, publications,
or other acls of free speech, during a
calendar year to lobby.

4. A consultant to the state, county,
or municipal levels of government or
their instrumentalities, in any manner
employed to influence legisiation or
regulation, regardiess whether the con
sultant is paid in whole or part from
state, county, municipal, or private
funuds.

5. An employee, a patd consultant, or
a member of the staif of a lobbyist,
whether or not he or she is paid, who
regularly communicates with members
of a legislative body regarding pending
legistation and other malters while the
legislative body is in session."

Section 36-25-1(18){b) excludes from
the definition of a lobbyist the following:

“1. A member of a legisiative body on
a matter which fnvolves that persen’s
official duties.

2. A person or atlomey rendering
professional services in drafting bills or
in advising clients and in rendering
apinions as to the construction and
effect of proposed or pending leaisla-
tion. executive action, or rules or regu-
lations, where those professional ser-
vices are not othenwise connected with
legistative, execulive, or regulatory
action,

3. Reporters and editors while pursu-
ing normal reportorial anid editorial
duties.

4. Any citizen not expending furnds as
sef oul above in paragraph a.3, or not
lobbying for compensation who con-
tucts @ member of a legistative body, or
gives public testimony on d particular
issue or on particular legistation, or for
the purpose of influencing legislation
and who is merely exercising his or her
constitutional right to communicate
with members of a legislative body.

5. A person who appears before a leg-
islative body, a regulatory body, or an
executive agency to either sell or pur-
chase goods or services.

6. A person whose primary duties or
responsibilities do not inctude fobbying,
but who may, from time (o lime, orga-
nize social events for members of a ley-
islative body to meet and confer with
members of professional organizalions
and who may have only irregular con-
pacts with members of a legislative
body when the body is not in session or
when the body is in recess.”

A common guestion that arises when
an attorney is representing clients
before public hoards and bodies is
whether or not that attorney is in fact
serving as a lobbyist. Several questions
for thought are:

(1) Under what circumstances is an
attorney requived to register as a lobbyist?

(2) Would an attorney be required Lo
register as a lobbyist every ime he oy
she files an appearance of counsel with
an agency on behalf of a client?

(3) Who will be affected by the attor-
ney's actions?

The important distinction Lo make is,
when does the attorney cease to be an
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attorney representing a client and
hecome a lobbyist, triggering the
reporting requirements of the Alabama
Ethies Law?

The obvious distinction is the situa-
tion where an association consisting of
numerous businesses with similar inter-
ests hires an attorney Lo represent them
regarding legislation thal impacts on
the various association members, This
obviously would consist of lobbying,
thereby triggdering Lthe reporling
requirements and requiring the attor-
ney Lo register with the Commission as
i lohbyist,

Il the attorney is merely representing a
clienl belore an agency, he may nol nec-
essarily be considered a lobbyist. For
example, an attorney represents an indi-
vidual attempling to have a plat restric-
tion lifted by the municipal zoning board,
The fact that the official action requested
will impact only on the client would not
trigger the lobbying registration require-
ments as this is a situation where the
atlorney is clearly representing the inter-
ests of a client, and not attempting to
influence legislation per se.

O the other hand, should that same
attorney be appearing before the same
municipal zoning board in an effort to
have the entive municipal zoning ordi-
nance revised, he would indeed he con-
sidered a lobbyist and would therefore
have to register with the Ethics
Commission.

A kev consideration in making Lhe
distinction is who will be alfected by the
attorney's actions. Will the actions have
an impact on only the individual he is
immediately representing, or will his
actions have an impacl on a broader
group? If his actions have an impact on
a larger group, more than likely, he will
be considered a lobbyist and not strictly
an attorney representing a client,

There are many agencies within the
State of Alabama whereby an allorney
represents a client just as he would rep-
resent a elient in a court of law, For
example, before the Public Service
Commission, an atlorney is required to
file formal pleadings, notices of appear-
ance, briels, ete, In this setting, which
is more likely than not a quasi-adversar-
jal setting, the attorney would again

merely be representing a client and
advocating the interests of that elient.
On the other hand, should the altorney
be representing a special inteyest group
in an efforl to have regulations, guide-
lines, ete., revised, changed, or amend-
ed, he would be lobbying and would be
required Lo register with the Alabama
Ethics Commission,

Section IV

Aepresenting Clionts Belore
the Alabama Ethics
Commission

The Alabama Ethics Commission sils
as a quasi-criminal body whose function
is lo determine whether or not probabsle
cause exists to believe Lhat an individual
who has been charged with viclating
the Alabama Ethics Law has violated the
Ethics Law, Section 36-25-11(23) defines
probable cause as, “A finding thal the
allegations are more likely than not to
have occurred.”

The Ethics Commissian, therefore,
serves in the nature of a grand jury, and
hearings before the Ethics Commission

are conducted in much the same man-
ner as proceedings before a grand jury.
In fact, Section 36-25-4(b) slates that a
complaint filed with the Ethics
Commission is "subject to the same
restrictions relating to secrecy and non-
disclosure of information, conversation,
knowledge, or evidence of Sections 12-
16-214 1o 12-16-216 . . ." {commonly
referred 1o as the Grand Jury Secrecy
Acl).

Section 36-25-4(d) requires that a
respondent he diven no less than 45
days' notice of a complaint having been
filed against him or her prior to that
matter being set for a hearing with the
Ethics Commission,

“Court surety service no ordinary
agent can maich”
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Just as with a grand jury proceeding,
there 15 no right 1o cross-examinalion,
nor are the Rules of Evidence strictly
applied.

We all know that when a client has
been sued civilly, the first step in
defending the client is to obtain a copy
of the complaint, Likewise, if you are
representing a criminal defendant, you
first obtain a copy of the indictment,
However, under the Alabama Ethics
Law, a complaint filed with the commis-
ston is considered confidential informa-
tion and is pot discoverable as provided
in Section 36-25-1(7), which stales:

“(7) CONFIDENTIAL INFORMATION,
A complaint filed pursuant to this chap-
ter, together with any statement, con-
versations, knowledge of evidence, or
information recetved from the com-
plainant, witness, or other person relal-
ed to such complaint.”

To protect the respondent’s due
process rights, the law requires that the
respondent be provided with a summary
of the charges that have been levied
against him or her, The policy of the
Ethics Commission is to make thal
summary as detailed as possible in
order to make certain that the respon-
dent's due process rights are protected.

One of the basic concepts in legal pro-
ceedings is the right of cross-examina-
tion. However, under the Grand Jury
Secrecy Laws, there is no right of cross-
examination. When a complainant Lesti-
fies before the Commission, neither the
respondent nor his or her attorney is
present in the hearing room, and like-
wise, when a respondent and his attorney
testify before the Commission, the com-
plainant is not present in the hearing
room, In addition, the respondent may
produce any witnesses he or she deems
necessary Lo defend the allegations levied
against him or her; however, when those
witnesses testify, neither the respondent
nor Lhe respondent’s altorney are
allowed to be present in the room, nor
may they examine those witnesses,

Should you as an attorney represent
an individual before the Ethics
Commission, the filing of a formal
notice of appearance is not a technical
requirement; however, in order that all
communications be addressed through
vou and not vour client, it would be the
wiser course of action te file a notice of
appearance as soon as you are retained
by your client.

As the Alabama Ethics Commission
does not have subpoena power. the
commission may nol compel the atlen-
dance of either respondents or witness-
es at a commission hearing, As an altor-
ney representing a client before the
commission, it is your judgment which
should determine whether or not your
client is going to appear and testify
hefore the commission.

The Alabama Ethics Law provides Lhat
discovery will be made pursuant to Rule
16.1 of the Alabama Rules of Criminal

Procedure. Under the Ruies of Criminal
Procedure, the Ethics Commission will
provide to you and your client, prior to
the hearing, copies of any statements
thatl your client may have made to a
special agent of the Alabama Ethics
Commission.

Iy addition, should there be co-respon-
dents to the complaint, you will likewise
be provided with their stalements.

As a general rule, it is the policy of
the Ethics Commission Lo supply to the
respondent any information and docu-
mentation that may arguably be excul-
patery in nature. In addition, any docu-
mentation Lhat your client is questioned
on during any interview conducted with
a staff member of the commission will
he provided to you as part of the discov-
ery process.

Just as in a normal criminal proceed-
ing, the Ethics Commission will not dis-
close internal memoranda, specifics of
an investigation which may include
opinian, or witnesses who may testify
hefore the commission,

After the Ethics Commussion hears
the testimony and evidence relating to
the complaint, one of three possibilities
exists, First of all, the Ethies
Commission can determine that proba-
ble cause does not exist and close the
case, ending the matler at that point.
Likewise, the Ethics Commission can
determine that probable cause does
exist and can refer the case for further
review and presentation to a grand jury
to either the attorney general or the
district attorney for the appropriate
jurisdiction,

Por purposes of the Ethics Law, venue
is located in the county where Lhe

Law, Samiord Uriversity

James L. Sumner, Jr.
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alleged violation occurred. Should the
violation have oceurred oulside the
State of Alabama, venue lies in
Montgomery. Should the altorney gen-
eral or district attorney have a conflict
or otherwise be unable to prosecute the
case, the case may be referred back to
the Ethics Commission for proseculion
by the commission staff under the aus-
pices of either the atlorney general or
the district attorney.

When the Alabama Ethics Law was
amended in 1995 Lo give the Ethics
Commission prosecutorial powers, there
was a benefit that was created thal was
undoubtedly not intended. Because the
Ethics Commussion has prosecutorial
powers and the case may be referred back
to the commission staff for handling, the
Ethics Commission's policy is that the
stall will not make a recommendation of
probable cause unless the staff is ready,
willing and able Lo prosecute the case to
its conclusion. This benefit accrues to the
respondent in thal the stafl has placed a
higher burden on itself than the general
probable cause standard,

Prior to the 1995 amendments to the
Ethics Law, the Ethics Commission had
only two choices of action: (1) refer the
case lor prosecution, and (2) close the
case for lack of probable cause, The
Alabama Ethics Law, as amended,
includes a procedure known as an
"administrative resolution,” An adminis-
Irative resofution is appropriate when the
financial benefit 1o the individual charged
or the financial detriment to the public
entily is less than $250, making it a
miner viedation as defined by law,

Should the Ethics Commission deter-
mine that an administrative resolution
is appropriate, several steps must be
taken, First of all, the respondent must
request that his or her case be handled
administratively and must acknowledge
an unintentional vielation of the law. In
other words, an individual may not
appear before the Ethics Commission
and simply state, ‘T did not do this;
however, | would like to have my case
handled administratively.”

Should the respondent requesl an
administrative resolution, the Ethics
Commission must unanimously agree
to have the matter handled administra-

tively, Should the commission do so,
either the attorney general or the dis-
tricl attorney for the appropriate juris-
diction musl alse give their approval.
Once the paperwork is completed, the
Ethics Commission can order restitu-
tion to be paid and may order a fline of

three times the restitulion up o $1,000,

The mission of the Ethics
Commission is not only the responsibil
ity of seeing that individuals who have
violated the Ethics Law are adequately
punished, but it is also to see that those
individuals who have had a complaint
wrongly filed against them have their
goad name and character cleared. The
commission staff works equally hard to
accomplish both goals,

Section V

Advisory Opinions

Just as the altorney general’s office is
charged with the responsibility of inter-
preting various sections of Alabama law,
0 is the Ethics Commission charged
with rendering advisory opinions relat-
ing to interpretations of the Alabama
Ethics Law.

Any individual within the State of
Alabama, whether it be a public official,
public employee, attomey representing
one of the above classes of individuals,
or an individual who purely has an
interesl in stale law, may request a for
mal advisory opinion based on either a
hypothetical set of facls or an actual
fact situation, provided that the sce-
nario is prospective in nature,

A formal advisory opinien is drafted
by the staff of the Ethics Commission
and 15 presented to the commission for
official action. The commission may
either adopt the opinion as drafted,
adopt the opinion with medifications,
or may render an entirely different
opinion from Lthat which was presented
to the commission,

A formal advisory opinion carries the
weight of law to the extent that it 1s (1)
requested in good faith; (2) all pertinent
facts are made available to the commis-
sion; and (3) it is relied on as rendered.

An advisory opinion is only as good as
the facts that are presented. Should an

individual provide a specific sel of facts
to the Ethics Commission which leave
out material details, then the advisory
opinion will not offer that individual the
protection of law. Likewise, an advisory
opinton that is relied upon in good faith
by other individuals similarly situated
to that of the mdividual requesting the
opinion will also protect that person
from potential liability. |

MEDICAL/DENTAL
MALPRACTICE EXPERTS

COMAELA,TATRE 3P T
T Tl MR ERCEAL " LG, CENRALIMNTY

* GRATIS : Medical Team Preview
and Written Findings
* GRATIS : Conference and
Reps To Your Office
* GRATIS : Written Reports
I Case Has No Merit

STAT AFFIDAVITS AVAILABLE!

Full Expert Winess Services To Over 750
REPEAT Firms. We Have Burned Our
Reputation Prudently For Plaintfl & Defense
Alike, We Do Not Broker Lists of University
I'ypes Who Are Weak And Yascillure Ad
Infinitum. Our Basic Fee Is 8275

Health Care Auditors, Inc.
Feathor Sonnd Corporate Center: Building 1
13577 Featler Soud Deiver Pemthouse (690

Cledewater, Flovida 346225522

Felephone (B15) 5798054
Telecopier (815) 5731533

We dre pleasesd fooreovive yi

The Alebame Lawyer MARCH 1000 f 15/




he Alabama legislature
recently enacted Alabama
Act No. 97-723, which
prohibits age discrimination in
- employment, The Act went into
PraCtltloner’s effect on August 1, 1997, and now
Alabama, like every other stale, the
District of Columbia, Puerto Rico,
and the Virgin Islands, has an age
g discrimination statute. Yel, impor-
ul e to tant distinctions between Alabama
and all other states will give rise to

several questions about the applica-
tion and interpretation of Alabama’s

the Alab ama Staftll:az:ma is one of only three states

that does not have a state or local

fair employment practice (“FEP")

o ° . . , agency that handles discrimination

Ag e Dlscnmln a'tlan complaints under the relevant state
or local law,” The other two states
that have no such agencies are

Mississippi and Arkansas. However,

Alabama is unlike Mississippi and
ACt Of 1 9 9 7 Arkansas, because those two states’
statutes are limited Lo public officers

and employees, and the sparse case
law interpreting those lwo stalules
By John W. Sheffield and sheds little thlf?&rl‘ ;ny comparable
:, ta interpretation of Alabama's Act,
Brian'R. Bostlck Three states (Georgia, Louisiana
and North Dakota) have local fair
employment agencies that have not
been given "FEP designation” by the
Equal Employment Opportunity
Commission,’ Again, however, the
slatutes of North Dakota and Georgia
are distinct from Alabama's because
they provide that a statutory violation
constitutes a misdemeanor punish-
able by fine. Thus, liability is imposed
criminally, not civilly, Louisiana has
adapted an age discrimination statute

A
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that is somewhal similar Lo Alabama'’s statute.! Both statules
expressly provide for a private right of action, Because that
statute, like Alabama’s, only became effective on August 1,
1997, there is not much case law to help practitioners and
courls interpret Alabama's statute.

Alabama’s Act is modeled somewhat after Lthe federal Age
Discrimination In Employment Act ("ADEA") of 1967, 29
LLS.C, §% 621 ef seg. Generally, both prohibit diserimination
in employment against individuals who are at least 40 years
old, The Alabama statute expressly adopts all remedies, defens-
¢s and statutes of limitation enumerated in the federal ADEA.
Stale courts commonly look Lo federal ADEA precedent for
guidance in construing provisions of state statutes that are
similar to, or the same as, the terms of the federal statute.
However, state law will not necessarily be read and applied the
same way as its federal counterpart simply because a given
state law provision parallels an ADEA provision,

The enactment of Alabama's Ade Discrimination in

Employment Act poses several questions that Alabama's
courts and practitioners will be forced to answer in the near |
future. Some important issues to be resolved include: (1) how |
the act interacts with other statutes; (2) the applicable statute

of limitations period; (3) proper plaintiffs and defendants; {4)
prohibited employment practices and available affirmative
defenses; (6} available remedies; and (6) the conslitutionality
of the act,

Interaction with
Other Statutes

A. The Federal Age Discrimination in
Employment Act

The Alabama Age Discrimination Act was intended
Lo be an alternative form of relief to the federal
ADEA. Therefore, the statute provides that “if an
action is brought in the federal court, any action
pending in the state court shall be simultancously
dismissed with prejudice.” 1997 Alabama Acts 97-723 t\ \
§ 10. The federal ADEA also notes the superiority of a \E\\
federal action by stating that a federal ADEA aclion
“shall supersede any State action.” 29 U.5.C. § 633ia), If, for
some reason, a defendant fails to move to dismiss the state
court action, there are still further safeguards expressed in
the statute, The Alabama statute provides that the plaintiff
“shall only be entitled to one recovery of damages, Any dam-
ages assessed in one court will offset any entitlement to dam-
ages in any other state or federal court.” 1997 Alabama Acts
97723 § 10, I the Alabama courls stray from the language in

\\

the Alabama statule and allow for damages nol recaverahble
under the federal ADEA (£e., compensatory and punitive
damages), then there could be much confusion in determin-
ing whal damages are offset by damages awarded in another
court,

B. ERISA

Section 514(a), 29 U.S.C. § 1144{a), of ERISA provides that
if a state law "relatels] to ... employee benefit plans,” then it is
preempted. "A law ‘relates to” an employee benefil plan if it
has a connection with or reference Lo such a plan.”
Champion Intern. Corp. v, Brown, 731 F.2d 1406, 1408 (9th
Cir, 1984). “[Tlhe express preemption provisions of ERISA are
deliberately expansive, and designed to ‘establish pension plan
regulation as exclusively a federal concern.™ Pilot Life
Insurance Co. v. Dedeaux, AR1 10,5, 41, 45-46 (1987) (quoting
Alessi v. Raybestos-Manhattan, Inc., 451 U8, 504, 523
{1981}). Thus, to the extent the Alabama ADEA applies to
employee benefit plans covered by ERISA, the Alabama
statute may be preempled in sormne cases, See, e.g. Van Camp
v AT & T Info. Sys., 963 F.2d 119 (6th Cir, 1992)(ERISA pre-
empled state age and sex diserimination claims of participant
who was allegedly forced 1o accept early retivement under
enhanced pension plan in lieu of reassignment), cert, denied,
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506 U.S. 934 (1992), overruled on other grounds, 46 F.3d 531
(6th Cir. 1995).

C. Alabama Yonue Statutes

The Alabama ADEA provides that an emplovee “may bring a
civil action in the circuil court of the county in which the
person was or is employed....” 1997 Alabama Acts 97-723 §
10, Unider Alabama Code § 6-3-7:

A foreign corporation may be sued in any county in which
it does business by agent, and a domestic corporation may be
sued in any county in which it does business by agent or was
doing business by agent at the time the cause of actinn arose;
provided, that all actions against a domestic corporation for
personal injuries must be commenced in the county where
the injury occurred or in the county where the plaintiff
resides if such corporation does husiness by agent in the
county of the plaintiff's residence,

The venue provision in the Alabama Age Act does nol allow
for suit in the plaintiff's county of residence, unless that hap-
pens Lo be the county in which the plaintiff is employed.
Further, no distinction is made between domestic and foreign
corparations, Thus, if the Alabama courts strictly follow the
language of the Act, then a plaintiff's choice of venue will be
limited to the county of his or her employment. Where a spe-
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cific venue provision is provided in a legislative enactment,
Alabama precedent indicates that the specific venue provision
will control over Lhe general venue provisions of the Alabama
Code. Ex parte Ala. Dept. of Ene. Mgt., 623 So. 2d 1061,
1063-64 (Ala, 1993).

Proper Plaintiffs

Under the Alabama Act, any “worker 40 years of age and
over” may sue for age discrimination. Courts have deter-
mined that the federal ADEA does not cover uniformed mili-
tary personnel,’ and independent contractors are also exclud-
ed from the definition of “employee” under the federal ADEA,
and are therefore, not allowed to file suit, The federal ADEA
allows private employers to impose mandatory retirement al
agde 65 on certain "bona fide executives” or "high policy mak-
ing” employees, 29 1L8.C. § 631(c¢), Alabama's Act does not
define “employee” and does not provide for any of the above
exceplions, but Alabama courls may carve oul exceptions as
to who may sue under the Act.

Proper Defendants

A. Employers

Both statutes define an “employer” as a person employing
20 or more employees for each working day in each of 20 or
maore calendar weeks in the current or preceding calendar
year, Some federal courts have held that the number of indi-
viduals emploved in the vear the alleged discrimination
occurred, not the year when a charge of discrimination is
filed or an action commenced, determines whether an entity
meets the statutory definition of "employer.™ The Supreme
Court has recently held that “the payroll method represents
the fair reading of the statutory language” in terms of counl-
ing employees. Walters v. Metropolitan Educational
Enterprises, Inc,, __ US, __, 117 8. CL 660 (1997), The
EEOC has issued policy guidelines applying the “payroll
method” as well, The EEOC slates thal it is appropriate to
count employees maintained on the payroll during any given
week for employer coverage purpoeses, and nol just those
employees who report to work every day ol the work week,
EEOC Policy Statement No. N-915.052 (April 20, 1990),
Further, the EEOC states that temporary employees should be
counted if they are actually on the payroll.

Both acts include any agent of that “person” within the del-
inition as well. Alabama courts will have to determine if an
individual can be a defendant to a suit under the Alabama
statute because that individual was acting as an agent of an
employer. The majority of federal courts that have addressed
this issue have held that individuals may noet be made defen-
dants under the ADEA. See, e, Miller v. Maxwalfs
Intermational, Inc., 991 F.2d 583, 587 (9th Cir, 1993) (ADEA
case holding that Congress did not intend to allow civil liabil-
ity to run against individual employees), cert. denied sub
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nom., Mitler v. La Rosa, 510 U.5, 1109 (1994); Cross v.
Alabarna, 49 F.3d 1490, 1504 (11th Cir.) (individuals cannot
be held liable under Title VII or the ADEA), relt'y denied, 59
F.3d 1248 (1995),

The federal act also expressly includes “a state or political
sub-division of a state” in the definition of an employer and
certain federal employees are protected under the federal act,

29 11.5.C. § 630, State and federal agencies are neither specifi-

cally excluded or included from coverage under the Alabama
Act. However, federal employees should not he covered under
the Alabama Act because the United States government is
immune from suits to which it has nol consented through
the doctrine of sovereign immunity. See Loeffler v. Frank,
486 U.S. 549 (1988). Sovereign immunily is a jurisdictional
bar that operates when a suit threatens to impose liability
upon the United States for money or property damages of
some form or coercive injunctive reliel, See FDIC v, Meyer,
510 LLS, 471 (1994),

State employees will also likely be excluded from coverage
under the Act because Article 1, § 14 of the Alabama
Constitution of 1901 states that “the State of Alabama shall
never be made a defendant in any court of law or equity.”
Section 14 “wholly withdraws from the Legislature, or any
other state authority, the power to give consent to a suit
against the state." Dunn Construction Co. v. State Board of
Adjustment, 234 Ala. 372, 376, 175 So. 383, 386 (1937). Thus,
the legislature's failure to expressly exclude state employees
from coverage under the Act will not provide a reason to pen-
etrate the “almost invincible ‘wall' of the state’s immunity, as
established by the people through their Constitution.”
Hutchinson v, Board of Trustees of University of Alabama,
288 Ala. 20, 24, 2556 So.2d 281, 284 (1971). However, the
Alabama Supreme Court has held that municipalities and
other local governmental entities are not entitled to immuni-
ty under § 14. See City of Foley v. Terry, 278 Ala. 30, 175
50.2d 461 (1965). Therefore, municipalities will likely be
capable of being sued under the Act.

B. Employment Agencies and Labor
Organizations

The Alabama statute also allows suits against an “employ-
ment agency” or a “labor organization.” An “employment
agency” is defined as “lalny . . person regularly undertaking,
with or without compensation, to procure employees for an
emplayer or to procure for employees opportunities to work for
an employer, including any agent of that person,” 1997 Alabama
Acts 97-723 § 1(2). That definition is virtually identical to the
definition of “employment agency” under the federal ADEA,

A “labor organization” is defined under the Alabama statute
as "la]ny organization which exists for the purpose, in whole
or in part, of collective bargaining, of dealing with employers
concerning grievances, terms, or conditions of employment,
or of other mutual aid or protection in connection with
employment.” 1997 Alabama Acts 97-723 § 1(3), Unlike the
federal statute, the labor organization does not have to be

“engaged in an industry affecting commerce” to be covered by
the Act. See 29 U.S.C. § 630(d).

Prohibited
Employment Practices

The Alabama Age Discrimination in Employment Act fol-
lows the federal ADEA by providing that it is an unlawful
employment praclice for an emplover lo;

(1) Fail or refuse Lo hire or discharge an ind vidual, or
otherwise discriminate against an individual with respect to
compensation, terms, or privileges of employment, because of
the age of the individual,

{2)  Limit, segregale, or classify employees or applicants
for employment in any way which would deprive or tend to
deprive an individual of employment opportunities or to
adversely affect the status of an individual as an employee,
because of the age of the individual,

1997 Alabama Acts 97-723 § 3. Under both acts, it is an
unlawful employment practice for an “employment agency” to
fail or refuse to refer for employment an individual decause of
his or her age. Both acts prohibit “labor organizations” from
refusing to refer a member for employment on the basis of age,
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or from limiting, segregating, or classifving its membership on
the basis of age. Both acts also contain retaliation provisions.

Employers, labor organizations and employment agencies
are also expressly forbidden from printing or causing Lo be
printed or published any notice or advertisement relating to
employment that expresses a preference on the basis of age.
The EEOC regulations will be helpful for Alabama employers
in determining what constitutes words of preference in their
advertisements, Those regulations prohibit advertisements
containing age-hased "trigger words,” such as “age 25-35."
"young,” “recent college graduate,” "boy,” or “girl.” 29 C.FR.
§ 1625.44a). The EEOC regulations also prohibit advertise-
ments thal express preferences such as “age over 50" or “age
over 65" because such advertisements might exclude individ-
uals at the younger end of the protected age group.

The Alabama Act also specifically prohibits covered entities
from considering age in the selection or placement of
employees into apprenticeship or Lraining programs. Also,
under the Alabama Act, covered entities cannot discriminate
against individuals who are seeking licensing or certification.

Method of Proof

Both the federal and state acts provide for jury trials, The
Alabama Act, however, does not define what method of proof is
required to establish lahility, It merely provides that employers
cannot “discriminate” against an individual because of his age.
Clearly, a plaantiff can establish a violation of the Alabama Act
through evidence of disparate Lreatment. A plaintiff establishes
disparate treatment when he proves that his employver Lreated
him differently than similarly situated employees because of his
age. Disparate treatment can be proven through either direct or
circumstantial evidence. When the evidence is circumstantial,
the Alabama courts will likely follow the universally accepted
burden-shilting framework for Title VII and ADEA cases

expressed by the Supreme Court in the following trilogy of cases:

McDonnell Douglas v, Green, 411 U.S, 792 (1973); Texas
Bepariment of Communitty Affairs v. Burdine, 450 1.5, 248
(1981); and 8¢, Mary s Honor Center . Hicks, 509 115, 502
(1993), In fact, Alabama courts have already adopted that
methodology for velaliatory discharge cases under § 25-5-11.1.
Under that framework, a plaintiff must first establish a prime
facie case of discrimination. Afler the plaintiff establishes a
prima facie case, the employer must produce a legitimate, non-
diseriminatory reason for ils action, The plaintiff must then dis-
prove the employer's stated reason and prove that his age was
the true reason for the adverse action Lo establish liahility.

It is not clear whether adverse impact claims will be
allowed under the Alabama Act. Under the adverse impact
Lheory, an employer’s facially neutral policy or praclice may
be unlawful—despite no showing of discriminatory inlenl—
merely because it has a significant adverse impact on a pro-
lected group. Federal courls are split as to whether the
adverse impact theory applies under the federal ADEA. See
Hazen Paper Co, v, Bigging, 507 1.8, 604, 607-12 (19493)

(reserving Lhe issue); MacPherson v, University of
Montevallo, 922 F.2d 766, 772 (11th Cir. 1991) {allowing
adverse impact claim under ADEA, but affirming district
court’s directed verdict in favor of employer); £E0C v,
Francis W. Parker School, 41 F.3d 1073, 1077 (7th Cir. 1994)
{holding the ADEA does not recognize the adverse impact
theory of liability), cert. denied, 515 1.5, 1142 11995).

Affirmative Defenses

The Alabama ADEA provides that "|a]ny emplovment practice
authorized by the federal Age Discrimination in Employment
Act shall also be authorized by this Act and
the.,.defenses,..under this Act shall be the same as those
authorized by the federal Age Discrimination in Employment
Acl.” 1997 Alabama Acls 97-723 § 10. Thus, the federal ADEA
provides the defenses that are available under the Alabama Act,

A. Statutory Provisions
The Federal ADEA authorizes the following conduct by
employers:
(1) “to take any action otherwise prohibited...where age is
a bona fide occupational qualification reasonahly neces-
sary to the normal operation of the particular business”;

(2) “to take any action otherwise prohibited...where the
differential is based on reasonable factors other than
age™;

(3} “to take any action otherwise prohibited...where such
practices imvalve an employee in a workplace in a for-
eign country, and compliance with [the ADEA] would
cause such employer, or a corporation controlled by
such employer, to violate the laws of the country in
which such workplace is located";

{4) “1o take any action otherwise prohibited...to observe
the terms nf a bona fide seniority system”;

{5) “to take any action otherwise prohibited...to obhserve
the terms of a bona fide employee benefit plan®;

(6) “to discharge or otherwise discipline an individual for
good cause,”

29 [L8,C. § 623(0. Therefore, the federal defenses should be
utilized in slate court cases.

B. "Mixed Motives" Defense

The Alabama Act does not expressly state that federal com-
mon law defenses Lo the federal ADEA, such as the “mixed
motives” defense, also apply Lo the state ADEA. The "mixed
motives” defense arises when both legitimate and illegitimate
considerations play a role in an adverse employment decision,
In Price Walerhouse v. Hopkins, 490 1.8, 228 (1989), the
Supreme Court held that once an emplovee presents direct
evidence of discrimination, an employer may escape liability
by showing, as an affirmative defense, that it would have made
the same decision without regard Lo the employee's improper




motive. The Civil Rights Act of 199] incorporated the "mixed-
maotives” standard into Title VII, but provided that it was not a
complete defense. Even if the employer establishes the
defense, the court may award attorney’s fees and costs and
declaratory and injunctive reliel, See 42 U,5.C, §2000e-
S(g)2)18), However, the ADEA was not affected by thal
amendment. Thus, a mixed-motives defense under the ADEA
is still a common law defense. Therefore, it is unclear whether
such a defense will be allowed under the Alabama Act because
such a defense is “authorized” by the courts, not by the Act
itself, Even if the defense is allowed, it is unclear whether
Alabama courts will allow it as a complete defense, or as a lim-
ited defense pursuant to the Civil Rights Act of 1991,

Settlements and
Releases

Another issue that is likely to arise under the Alabama
ADEA is whether a settlement or release of a claim under that
Act constitutes a defense, and therefore requires the parties
to comply with the stringent standards established for releas-
es and settlements under the federal ADEA. Clearly, if a plain-
tiff attempted to file suit after he or she signed a release, the
employer would assert as a defense that the action is barred
because the plaintiff had already released the employer from
any potential Hahility. Under the federal ADEA, the waiver of
“any right or claim™ must be “knowing and voluntary,” and
will not he considered as such unless the following require-
ments of the Older Workers Benefit Prolection Act
("OWBPA"), are mel:

(1) the waiver must be part of an agreement that is “writ-
ten in a manner calculated to be understood” by Lhe
individual;

(2) the waiver must specifically refer Lo the ADEA claims or
rights;

(3) the waiver must not cover prospective claims or rights;

i4) the individual must receive consideration in addition to
anvthing of value to which the individual was already
entitled;

{5) the employee must be advised in writing to consult an
attorney prior to executing the agreéement;

{6) the employee must be given al least 21 days within
which to corsider the agreement, unless the waiver is
offered Lo a group or class of employees, then the indi-
vidual must 5e given a period of at least 45 days within
which to consider the agreement;

{7) the agreement must pravide for al least a seven-day
revocation period following the execulion of the agree-
ment and the agreement does not become effective or
enforceable until the revocation period has expired.

29 U5.C, § 626(f1),

The Alabama courls may determine that a release or seltle-
ment need only be "knowing and voluntary,” without requir-
ing that the federal statutory requirements be met. However,
employers would be well advised to comply with the OWBPA
reguirements for executing a release, which is necessary lo
bar a federal ADEA claim,

Remedies

A. Compensatory and Punitive Damages

The Alabama ADEA has conflicling provisions as to whal
relief is available to plaintiffs under the Act. The Act first pro-
vides that a plaintiff may bring an action “for such legal or
equitable relief as will effectuate the purposes of this Act.”
1997 Alabama Acts 97-723 § 10, This language arguably
encompasses compensatory and punitive damages, However,
the Alabama statute merely tracks the language of 29 U.8,C, §
G26(¢)(1), which provides that "[a]ny person aggrieved may
bring a civil action in any courl of competent jurisdiction for
such legal or equitable relief as will effectuate the purposes of
this Act,” Federal courts have unanimously held that com-
pensatory and punitive damages ar¢ nol recoverable under
the federal ADEA, See Lindemann & Grossman, Employment
Discrimination Law, at 644 n.563, & 645 n.566 (3d ed, 1996)
(listing cases that have held compensatory and punitive dam-
ages are not recoverable under the federal ADEA),

In Dean v. American Securities Insurance Company, 559
F.2d 1036, 1038-39 (5th Cir, 1977), cert. denied, 434 U.S,
1066 {1978), the former Fifth Circuit examined the "legal ...
reliel as may be appropriate to effectuate the purposes of this
Act" language and concluded that neither compensatory or
punitive damages were recoverable:

The silence of the Act with respect to general damages is
entirely consistent with legislative intent to abstain from
introducing a volatile ingredient into the tripartite negotia-
tions involving Secretary, employee and employer which
might well be calculated to frustrate rather than to “effectu-
ate the purposes” of the Act,

The provisions for liguidated damages for willful vielation
of the Act and its silence as to punitive damages convinges us
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that the omission of any reference thereto was intentional.
Dean, 559 F.ad a1 1039,

The Alabama Act also provides that “the remedies.. .under
this Act shall be the same as those authorized by the federal
Age Discrimination in Employment Act...." 1997 Alabama Acts
07-724 § 10, Thus, under the Alabama Age Diserimination Act,
a plaintiff may receive the following relief:

B. Back Pay

Back pay encompasses the wages and benefits the plaintiff
would have received in compensation but for the employer’s
violation of the Act, It may include lost wages, pension, insur-
ance, vacation, profit-sharing, accrued sick leave and other
economic benelits of employment. Back pay accrues from the
date of the wrongful act and terminates on the date thal dam-
agles are "settled,” which in most cases will be the date of
judgment,

C. Liguidated Damages

Under the federal ADEA, liquidated damages are awarded
for "willful violations of the Act.” 20 U.S.C, § 626(b). To estab-
lish a willful violation, the plaintiff must show the employer
“knew or showed reckless disregard for the matter of whether
its conduct was prohibited by the ADEA."” Trans World
Afrfines v. Thurston, 469 U.S. 111, 126, 105 8, C1. 613, 624
{1985) (citations and internal quotations omitted). After a
determination of willfulness is made, an award of liquidated
damages is mandatory and musl equal double the amount of
the actual damages to date. Front pay is not included in the
amount of damages doubled for purposes of liquidated dam-
ages. See Graefenain v. Papst Blue Ribbon Co., 870 F.2d 1198,
1210 (7th Cir, 19849},

The federal ADEA does not incorporate § 11 of the Portal-
to-Portal Pay Act, 29 U.8.C, § 260, which provides a good
faith defense to an award of liquidated damages. See Trans
World Airlines, 469 U8, at 128 n.22. However, the Eleventh
Circuit has held that a consideration of the employer's good
faith will play a parl in the threshold determination of willful-
ness. See Castie v, Sangamo Weston, Inc,, 837 F.2d 1550,
1561 (11th Cir, 1988). Therefore, a good faith defense may be
applicable o state Age Act claims because Lhal defense is
authorized under the federal ADEA by virtue of case law,

D. Equitable Relief

The federal ADEA allows courts to “grant such...equitable
reliel as may be appropriate to effectuate the purposes of this
Act.” 29 U.S.C. § 626(h). Therefore, Alabama courts are empow-
ered Lo issue injunctions against employers and to grant orders
compelling employment, reinstatement, or promotion, In
accordance with federal precedent, Alabama courts may award
front pay instead of reinstatement when reinslatement is not
feasible, See Goldstein v. Manhattan Industries, inc., 758 F.2d
1435, 1449 (11th Cir,) (front pay is appropriate when “discord
and antagonism between the parties would render reinstate-
ment ineffective as a make-whole remedy”), cert. denied, 474

ULS. 1005 (1985}, Finally, prevailing plaintifis are entitled of an
award of atlorney’s fees and costs, See 29 11.5.C. § 626(b)(which
incorporates by reference § 16(b) of the FLSA, 29 US.C. §
216(b), which provides that a courl shall allow reasonable
attorney's fees and costs to the prevailing plaintiff).

Statute of Limitations

A. Confusing Statutory Language

The most immediate issue for the Alabama courts to
resolve is the applicable statute of limitations, The Alabama
Act provides that the “statutes of limitations, under this Act
shall be the same as those authorized by the federal ADEA
except that a plaintiff shall not be required Lo pursue any
administrative action or remedy prior Lo filing suit under this
Act.” 1997 Alabama Acts 97-723 § 10, This language is con-
fusing because the statute of limitations in the federal ADEA
is based divectly on compliance with administrative filing
deadlines. The federal ADEA states that a charge must be filed
with the EEOC within 180 days of the unlawful practice, 29
11.S.C. & 626{d)(1). Then, after the employee receives his
right-to-sue letter from the EEOC, he must file a federal
ADEA suit within 90 days. 29 1.5.C. § 626(e). Thus, the
statute of limitations under the Alabama Act must be 90 or
180 days after the unlawful practice,

In deferral states, the filing period is extended to 300 days
after the occurrence of the unlawful practice or 30 days after
the individual receives nolice of termination of a state agency
proceeding, whichever aecurs first. 29 U.S.C. § 626(d)(2). For
a state to qualify as a deferral state it must haves (1) a law
prohibiting age discrimination in employment; and (2) an
agency established or authorized to grant or seck relief from
age discriminatory practices, 29 U.S.C, § 633(b). Alabama is
nol considered a deferral state because it does not meel the
second requirement, Thus, the 300-day time limit has no
application in Alabama.

In addition Lo deciding the applicable limitations period
under the Alabama statute, Alabama courts wil have to deter-
mine whether the limitations period is subject to equitable
tolling. "Equitable tolling is a type of equitable modification,
which “often focuses on the plaintiff’s excusable ignorance of
the limitations period and on [the] lack of prejudice to the
defendant.™ Cocke v. Merrifl Lynch & Co., Ine, 817 F.2d
1559, 1561 (11th Cir. 1987) (quoting Nation v, Bank of
California, 649 F.2d 691, 696 (9th Cir. 1981)).

B. The Statute Will Onily Be Applicd
Prospectively

The Alabama Age Discrimination in Employment Act does
not state that it will be applied retroactively. In the absence of
such an explicit statement, Alabama courts will presume thal
the Act is to be applied only prospectively:

The judiciary generally disdains retroactive application of
laws because such application usually injects undue disharmo-
ny and chaos in the application of law Lo a given fact situation:




therefore, the courts will generally indulge every presumption
tn favor of prospective application unless the legislature's
intent Lo the contrary is clearly and explicitly expressed.

Lee v. Lee, 382 So. 2d 508, 509 (Ala. 1980). Thus, any
alleged acts of diserimination thal occurred prior to August 1,
1997 will not present a cognizable claim.,

Constitutional Issues

In Opinion of the Justices, No, 102, 252 Ala. 527, 41 So. 2d
775 (1980), the Alabama Supreme Court was asked Lo issue
an advisory opinion as to whether a classification scheme
under an unemployment compensaltion statute satisfied due
process and equal prolection requirements. The courl focused
on the classification under the statute:

While the due process and equal protection guaranties are
not colerminous in their spheres of protection, equality of
right is fundamental in both. Each forbids class legislation
arbilrarily discriminatory against some and favoring other in
like circumstances.... It is essential that the classification itself
be reasonable and not arbitrary, and be based upon material
and substantial distinctions and differences reasonably related
to the subject matter of the legislation or considerations of pol-
icy, and that there be uniformity within the class,

fd., 252 Ala, at 530, 41 So, 2d at , The court then deter-
mined that it did not have sulficient information Lo make a
determination;

While good faith and knowledge of existing ¢onditions on the
part of the legislature are to be presumed, yet we do not think
it well to advise as to the validity of the proposed bill upon a
presumption when the bill upon its face appears to be discrimi-
natory. With no recital in the proposed bill to show thal the
classification is reasonable and not arbitrary and no facts called
to our attention or which we judicially know to show that the
classification is reasonable and hased on a rational basis, we
feel that your inguiry should not be categorically answered in
response Lo this request for an advisory apinion,

Id., 252 Ala. at 532, 41 So, 2d at . The classification under
the Alabama ADEA "upon ils face appears Lo be discriminato-
ry," fd., because it allows only cerlain individuals to bring
claims under the acl {f.e., those over age 40},

While Congress has made findings that age discrimination

is an invidious form of discrimination that requires protec-
tion of a group, no reasonable argument can be made as Lo
how the protected class is defined. In passing the 1974
amendments to the ADEA, both the House and Senate com-
mittees expressly found that “|d]iscrimination based on age ...
can be as great an evil in our society as discrimination based
on race or religion or any other characteristic which ignores
a person’s unigue status as an individual and treats him or
her as a member of some arbitrarily-defined group." Egual
Emplogment Opportunity Commission v, Elroy, 674 F.2d
601, 605 (7th Cir. 1982) (citing STREP. No 93-680, 93d Cong.,
2d Sass. 55 (1974); H.R.Rep. No, 93-913, 93d Cong., 2d Sess.,
reprinted in 1974 U.S, Code Cong, & Ad. News 2811, 2849),
fronically, in seeking Lo redress injuries caused by age dis-
crimination, Congress and the Alabama legislature have cre-
ated “some arbitrarily defined group,” Both have arbitrarily
chosen 40 years of age as the entry point for coverage under
the Act without stating any rational basis for that decision,
The Alabama legislature's failure to give some rational basis
for allowing someone 40 years old to bring a claim under the
statute, but denying someone 39 years old that same opportu-
nity should render the statute unconstitutional,

Conclusion

As the foregoing discussion reveals, practitioners would be
well advised to keep abreast of all cases involving application
and interpretation of the Alabama ADEA. Although Alabama
courts will likely look to federal ADEA precedent for guid-
ance, there is no guarantee that Alabama courts will read and
apply Alabama’s statute in the same manner. u
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accomplish the following:

court and out of court;

. No Hmil in capital cases;

Two bills have been filed to increase the compensation for
attorneys: 1B, 458, sponsored by lawyer-legislators Demetrius
Newton of Birmingham, Ken Guin of Carbon Hill, Marcel
Black of Tuscumbia, and Mike Rogers of Anniston, and its
Senate companion, S.8. 437, sponsored by lawyer-legislator
Roger Smitherman of Birmingham. This legistation will

1. Raise the hourly rate paid to atlorneys appeinted to rep-
resent indigents in criminal case to $55 per hour in

2, Raise the maximumm allowable fees to the following levels:

Your Help Needed to Pass Bills to
Increase Indigent Defense Fees

b, $3,500 where original charge is a Class A [elony;

¢ $2.500 where the original charge is a Class B Felony;
d. $1,500 where the original charge 1s a Class C Felony;
¢, $2,000 in juvenile cases;

{. $2.000 for each level of appellate work: and

. $1,000 for post cenviction work,

3. Additional expenses incurred by this legislation will be
funded by a $28 increase in the filing fees for criminal
and civil cases,

Please contact your local legislators today and encourage
them to support H.B. 458/ S.B. 437!

POSITION AVAILABLE

Director, Alabama Lawyers’ Assistance Program

Description of Position:

This is a part-time position requinng B0+ hours
por manth. The primary responsibitlities of this
position will be w implement, administer and
manage the Alabema Lawyers” Assistance
Program providing education, advice, identilica
tion, intervention, and referral for recovery and
suppor services 1o the legal profession for those
lawyers and judges expenencing impatrmaonts
raaulting from alcohol and drug dependency

Responsibilities:

Tha initial responsibilities will be to astablish
he Lowyars' Assistanca Program m coardination
with the Lawyors Helping Lawyers Committan of
the Alabama State Bar. Specifically, the responsi
hilities will include

1. To help attomeys, collsagues and family mem-
bers identify and intervene with lawyars impairoed
Jue 10 picohol or ather drug sddictions,

2. 1o assist mambers of the legal profession and
their families W secure counseling and treal
mont and maintain current inlormation on
available resources and treatment services

3 1o establish and maintain tegular lason with
other agencies and bar committeas which
sarve a sithar sources of refarral of rasources
in providing halp;

4, To establish and ovarsee monitanng services
with raspact to recovery of lnwyers when
manitoning is lagally prescribad by the discipl
naty, sdimissions or other authonly

5 To plan and deliver gducational programs fo
tha lagal community a1d to law studenis,

6 To inform the bar, courts and families atowt
alcohol and drug dopenduncy and the availabih
ty ol rasources for recovery and the available
services of the Lawyars' Assistance Program;

7. To racruit, train and affectively utiliza the sor
vires of a stalewide network of lawyer volun
taer for intervention, manitoring, ani/ar poor
support groups;

8. To identify and seek out funding for the admin
istrativa expensas of this program tor treat-
mant of impaired atiomeys,

9 To establish, mamtam and provide tha mibal
response 1o a statewice “hotlineg™ to assist
attorneys with alcohol and drug abuse prob
isms and 10 assist colizagues and family
members, and

10. To maintain statistics and report to the Board
af Bar Commissioners soncerming program slo
tus, linancial status, utilization, pte., of the
Lawyars' Assistance Program

Qualifications:

At a minimum, the diractor should be sither a
person with sevaral yaars expandarca in rocovery
or a gualiied mental health protessional with
addiction treatment expenignce. The director must
have sulficient expenence o trainng to enable
him/haer 10 dentify and assist impa ed lwyers
The director will not provide counseling services
Salary is commensurale with axpenance

Location:

The oflice of tha Lawyars’ Assislance Program
will be locatad in the state baf headguanars i
Moantgomary. The director will b required 1o
operata the pragram lrom this officz

Application:
Plaase submit a resume with cover latter to
Lawyers Assistance Program
Attention: Keith Norman
P 0, Box 671
Montgomary, AL 36101

|

| The deadline

I for applications is
[ April 10, 1998.
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&2/ CLE OPPORTUNITIES

The lollowing m-state programs have been appointed lor credit by the Alabama Mandatory CLE Commission. However, infor-
mation is available free of charge on over 4,500 approved programs nationueide identified by location date or specialty area.
Contact the MCLE Commission office at (334) 269-1515, or [-800.354-6154, and a complele CLE calendar will be mailed to you.

17
Effective Estate Planning for the
Small Estate in Alabama
Birmingham
Holiday Inn Redmont
National Business Institute
CLE credits: 3.0 Cost; $99
{715) 835-8525

18-20
14" National Symposium on Child
Sexual Abuse
Huntsville
Naticnal Children's Advocacy Cenler
CLE credits: 15.0 Cosl: $350
{205) 534-G868

26-27
Regional Seminar for Court and
Police Officials
Gull Shores
Gulf Shores Quality Inn Hotel
Alabama Judicial College
CLE credits: 8.0
(334) 242-0300

31-April 1
Preventing Employee Lawsuits
Tuscaloosa
Alabama Bar Institute for CLE
CLE credits: 13.0
(205) J48-6230

30-May 1
Regional Seminar for Court and
Palice Officials
Birmingham
Birmingham Radisson Hotel
Alabama Judicial College
CLE credits: 8.0
{334) 242-0300

Attention Arbitrators

April 16-18

Birmingharm

Madiation Process & the Skills of
Conflict Resolution

Litigation Altarnatives, Inc. (Troy Smith)
(800) ADR-FIRM or (888) ADRCLE3

22 Hours

April 20-22

Montgomery

Mediation Pracess & the Skills of
Conflict Resolution

Litigation Alternativas, Ing. (Troy Smith)
{800) ADR-FIRM or (888) ADRCLES3

22 Hours

In-State Mediation Training

{Approved for CLE credit and Alabama Center for Dispute Resolution roster registration)

if you would like to be listed on the temporary arbitrator roster baing developed by the Alabama Canter for
Dispute Resolution, please call the Center far an applicatior: (334) 269-0409,

April 2325

Maobila

Maediation Process & the Skills of
Conflict Resolution

Litigation Alternatives, Inc. (Troy Smith)
(800) ADR-FIRM or (388) ADRCLES

22 Hours

April 24

Montgomery

Arbitration Training
Resolution Resources Corp
{800) 745-2402

7 Houts

May 23-27

Montgomary

Divorca Madiation

School tor Dispute Resolution
{Lemoine Plerce)

(404) 3734457

40 Hours
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PR OSpotlishi:
Interview with Kay Wilburn

ecently, The Alabama Lawyer
Editor Robert Huffaker sat down

fvia telephone) with Birmingham attor-
ney Kay Wilburn, chair of the state
bar’s Media Project sub-contmitlee.
Robert and Kay discussed “To Serve the
Public,” the Alabama State Rar’s com-
plete public service video presentation,
as well as the TViradio image campaign
which began in January,

The Alabama Lawyer: How did
you become involved in this video pro-
Ject and what is the purpose of this
campaign?

Kay Wilburn: [ became part of the
state bar’s Commiltee on Lawyer Public
Relations because [ felt thal we needed
to address the public image of the legal
profession, and that, as a whole, we typ-
ically do not do that.

Originally, | was on the Commitlee
on Alternative Methods of Dispute
Resolution, where | fell the committee
did an exeellent job of teaching judges
and altorneys mare about ADR, inelud-
ing mediation, The ADR Commitlee hac
worked with the Public Relations
Commillee on seme mediation spots for
radio. [ felt the PR Committee could
enhance the legal profession by teach-
ing the public about ADR and ather
positive aspecls of lawyer public service,
The year | went on the commiltee, they
decided to try something that had never
been done, which was to create a video,

The eight-minute video covers state
bar services such as the Lawyer Referral
Service and the bar's free legal brochures
as well as attorney volunteerism. The
video comes wilh a packel of materials
that makes il very easy for an attorney to
take it to civie organizations or schools

or churches and present the legal profes-
sion in a very positive way.

AL How could [ get o copy of the video?

KW: All of the local bar associations have
copies and the state bar has extras that
can be checked out, Contact Susan Andres
or Rita Gray al the stale bar for informa-
tion. Altorneys need to utilize the video
when making presentations to the public,

Kay Witburn, chair, Media Project subscommiltes

AL: What's in the video?

KW: In addition to highlighting the
Lawyer Referral Service and other bar
programs, the free brochures and alter-
native dispute resolution, the video also
covers Lhe many ways Alabama allor-
neys give something back Lo their com-
munities. One example of that is the
state bar-affiliated Partnership Program,
where altorneys and judges go into the

classroom and help students learn
ahout citizenship, conflict resolution
skills and other law-related topics. The
video includes attorneys volunteering in
non-law-related areas, too,

AL: How do you plan to get the word
aul aboul these good thirgs thet
Alabama attorneys are doing?

KW: That's why we came up with the
third phase of the public relations cam-
paign. The first phase was the video pre-
sentation package, a complele tool to
assist altorneys speaking to various
groups and an easy way of informing
the public about positive aspects of the
legal profession in Alabama, The second
phase was getting the materials pro-
duced to accompany the video—a hand-
book of speech points and brochures for
the public, But we knew those wouldn't
be enough because you can’l reach
everyone through public speaking
engagements. In December, the Media
Project sub-committee wenl before the
Board of Bar Commissioners and
received approval for funding a partner-
ship with the Alabama Broadcasters
Association. This began the third phase.

AL: What will this partiership fead to?

EW: This is very exciting! The Alabama
Broadecasters Association has an
arrangement called a Non-Commercial
Sustaining Announcement program. If
you “partner” with the ABA, you ¢on-
tribute an initial amount and then they
guarantee you media coverage through-
out the state in a specified, agreed-upon
amount. We qualify for a four-lo-one
return on our investment amount dur-
ing 1998,
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Producer Margure! Richardson, Leo Tichell Productions: Kay Withurm: end Dr. Lowel! Broom, chain, department of accounting, UAR School of Business, discuss the

scertes shol ol the school,

The sub-committee had looked at
different awards and grants from vari-
ous associations, including the
American Bar Association, to further
promote the positive message of the
video, but was disappointed in the
amounts offered. We quickly found oul
that we needed a significant amount of
money in order to have an effective
campaign.

Once we received approval from
our Board of Bar Commissioners and
the Broadcasters Associalion Lo “parl-
ner," we began work on the three 30-
second public service announcements
currently airing on television and radio
stations around the state. The three
spols concentrate on bar services for
the public; altorneys volunteering in

the public; and alternative dispute reso-

lution, | was very impressed by the fact
that the legal profession gives more vol

unteer hours than any other profession,

The public probably doesn't know that.
With 30 seconds, you cannot fully
educate the public on each topic, but a
telephone number of the state bar is
provided in case someone has a ques-

tion. In fact, calls are already coming in
requesting hrochures and information
on mediation,

AL: Anything else?

KW: The video received a 19497
Medallion Award of Meril from the
Public Relations Council of Alabama,
We've also been getting calls from bars
across the country who are interested in
doing something similar, 'm proud Lo
be parl of such a proactive program
where olher slales are looking to us.
You're nol going Lo be able to change
everyone's opinion but | think focusing
on the positive side of the legal profes-
sian is very important.

One thing | do want Lo note. We made
sure the spots are nol easily dated so
they won'l be shelved quickly. We might
even do this another year because we
can use the same spots. When you look
at the total number of ASB members
and the cost of the partnership, it is
only a few dollars per member, This s a
good return on your bar dues! (£
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RECENT DECISIONS

By Wilbur G. Sifberman

Bankruptcy Decisions
and Amendments to
Bankruptcy Rules

Law firm entitled to reimburse-
ment for “user fes" expenses
not included in “overhead"

In re Hillshorough Holdings Corp.,
127 F.3d 1398, 31 B.C.D, 917 (11th Cir,
1997). In this chapter 11 case, the bank-
rupltey court denied reimbursement of
several categories of expenses claimed
by the attorneys for the chapter 11
debtors and the official bondholders
commiliee as “overhead”. These expens-
es included postage, secretarial charges,
word processing, clerical lasks, local
travel expenses, meals, express mail,
messenger delivery expenses, copy
charges, laundry, office supplies, type-
selting, and computer research charges.
The courl determined that these
expenses were non-compensable
because Lthey were already built into the
firms' hourly billing rates. The bank-
ruptey court rejected the firms' argu-
ment to the contrary that the charges
were "user fees" which were assessed
directly to the particular client for
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Sitberman
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whom they were identifiably incurred
and were excluded when the firms sel
up their heurly rates,

The firms appealed the denial of reim-
bursement of these expenses in the final
order on their fee applications. After the
district court affirmed the bankruptey
court, the firms appealed Lo Lhe
Eleventh Circuil.

The Eleventh Circuit vacated and
remanded pursuant Lo the pre-amend-
ment section 330ta)(2), The Courl ini-
tially noted that the bankruptey judge
abused his discretion by refusing Lo
consider the reimbursement of the
expenses without receiving evidence
apparently because of the bankruptey
judge's behef that these categories of
expenses could not by their nature be
true "expenses” under pre-amendment
section 330(a)(2). The Eleventh Circuit
then noted thal the legisiative history of
section 330 is inconsistent with a nar-
row reading of that section and empha-
sized the Congressional intent to pro-
maote the same billing practices in bank-
ruptcy cases as in other areas of the
legal practice. The Court then noted the
widespread use of “user billing" and
held that the record did not support the
bankruptcy court’s ruling which was
apparently based solely upon the bank-
rupley judge's personal belief thal the
requested “expenses” were "overhead".

The Court first quoted In re Ked
Carpet, efe., 902 F2d .890 (11th Cir,
1990) that, “An abuse of discretion
oceurs il the judge fails to apply the
proper legal standard oy to follow proper
procedures in making the determination,
or bases an award upoen findings of facl
that are clearly erroneous.” It then found
that the bankruptey imdge in an early
stage of the case said he would not allow
the aforementioned expenses. As there
was no evidence laken on the question,

the courl viewed the review standard to
be on the legal questions only. It then
reviewed various cases which had consid-
ered the questions of overbead expense,
and opined that "if certain calegdaries of
expenses are commonly billed by practi-
Lioners in non-bankruptey cases, they
should not be arbitrarily exeluded undey
§330(ak2)." The Eleventh Circuil panel
agreed with the Third Circuit holding in
In re Busy Beaver, 19 F.3d at 848 that
the best methaod is to rely on the market,
subject to court review, Circuil Court
Judge Carnes {an Alabama judge) strong-
Iy dissented, stating that the appeliate
court should not have second guessed
the bankruptcy judge—that the review
should have concerned only whether the
overall amount was fair, (emphasis sup-
plied). He further commented that
because the majorily required the trial
court to consider both compensation and
expenses, the award may change little
when being reconsidered. Judge Carnes
siid that the majority opinion gives the
law firms, rather than the courts, discre-
tion as to billing.

COMMENT: In its consideralion of
fees and expenses, the bankruptey courl
will have much support (rom the dissent,
In my opinion, this case will not change
the law greatly except that the bankrupt-
¢y court will be more apl to insist upon
testimony as Lo fees and expenses, and
then make a reasoned finding.

Amendmaents to Bankruptecy
Rules effective December 1,
1997

Virious amendments to the
Bankrupley Rules were submitted to
Congress in April 1997 1o become effec-
tive on December 1, 1997, if not modi-
fied or deleted. Changed were Rules




1010, 1019, 2002, 2007.1, 3014, 3017,
3018, 3021, K001, 8002, 9011, and 9015,
In addition there are now new rules to-
wit: 1020, 3617.1, 8020, and 9015, A
short synopsis follows:

Rule 1010, Service of Involuntary
Petition and Summons; Petition
Commencing Andllary Case

This amendment seems purely tech-
nical in nature, made only to conform
to changes made in subdivisions of
Bankruptey Rule 7004 and FRCP 4,

Rule 1019. Conversion of Chapter
11 Reorganization Case, Chapter 12
Family Farmer's Debt Adjustment
Case, or Chapter 13 Individual's Debt
Adjustment Case to Chapler 7
Liguidation Case

When a reorganizalion case 1s con-
verted Lo chapter 7, all claims filed
hefore conversion are deemed filed in
the chapter 7 case. Additionally, there
are other amendments clarifying or
improving on the requirements in the
event of conversions,

Rule 1020, Election to be
Considered a Small Business in a
Chapter 11 Reorganization Case

Any election to be considered a small
business must be made in writing no
later than 60 days from the order for
relief.

Rule 2002. Notices to Creditors,
Equity Security Holders, United States
and United States Trustee

Provision 1s made for notices to be
given if the chapter 11 trustee is to be
elected; also requires that notices to
creditors must contain information in
the caption as mandated by section
JA2(¢) requiring the name, address and
lax identification of the debtor.

Rule 2007.1. Appointment of
Trustee or Examiner in a Chapter 11
Reorganization Case

This is a completely new provision
added concerning (a) the mation for
appointment of a trustee in a chapter 11
case; (b) the procedures for the request
of election of a trustee, manner of elec-
tion and notice, report of election and
resolution of disputes; and (¢) the
approval of appointment.

Rule 3014. Election Under Section
1111({b} by Secured Creditor in
Chapter 9 Municipality or Chapter 11
Reorganization Case

This amendment concerns time limits
and procedures for election of the
L111(b) option in chapters Y and 11,

Rule 3017, Court Consideration of
Disclosure Statement in Chapter 9
Municipality and Chapter 11
Reorganization Cases

Procedure for hearings and objections
thereto on disclosure statements filed
pursuant to Rule 3016/b). This amend-
ment was for the purpose of giving dis-
cretion to the court as Lo determining
those holders of securilies entitled to
receive natice of disclosure statement,
ballot, and other matters related to vote
solicitation,

Rule 3017.1. Court Consideration of
Disclosure Statement in a Small
Business Case

The thrust of this new provision is in
allowing the disclosure statement to be
conditionally approved; thus getting the
case on a fast track to confirmation,
Where small business has been elecled,
this rule should be carefully followed.

Rule 3018. Acceptance or Rejection
of Plan in a Chapter @ Municipality o
a Chapter 11 Reorganization Cage

This amendment allows the court di
cretion in setting a bar date for identif
ing record holders of securities entitle
to vote,

Rule 3021, Distribution Under Plan

This is another amendment after cor
firmalion allowing (1) the court discre
tion in determining the record date of
the holding of a claim by an equily
securily holder in order that distribu-
tion be handled properly; (2) equal
treatment to holders of debt securily as
that of other creditors by requiring
allowance of their claims; and (3) man-
dating distribution to interest holders
whose interests have not been disal
lowed.

Rule 8001, Manner of Taking
Appeal; Voluntary Dismissal

This amendment allows appeal from
an order either increasing or decreasing
the exclusivity periad for filing a chap-

ter 11 plan. Subdivision (e) of the
amendment refers to 28 1L5.C, §158(c)
dealing with appeals from interlocutory
orders and decrees and also the method
of ¢lecting to have the appeal heard by
the LS, District judge rather than the
Bankruptcy Appeal Panel (“BAP"),

NOTE: As there is no such panel in
the Eleventh Circuit, this presently
would be inapplicable.

Rule 8B002(c). Time for Filing Notice
of Appeal

The amendment to subsection (¢) sets
oul the exceptions to the discretion of
the bankruptey judge in extending the
time for appeal in a manner different
from the original wording of this rule.
Il states that the request must be by
wrillen molion, and sels oul the time
limits of the extension, to-wit 20 days
from the expiration of the original time
prescribed by the Rule, or in the event
of excusable neglect, len days from the
date of the order granting the motion,

/ Gt Syt m.
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Rule 8020. Damages and Costs for
Frivolous Appeal

This is & new rule providing that if the
district court or the BAP in considering
an appeal from an order, judgment, or
decree of a bankruptey judge, believes
the appeal Lo be frivolous, “it” may, after
a separately filed motion or notice from
the districl court or BAP, and after rea-
sonable opporlunity to be heard, award
damage costs to the appellee.

COMMENT: This rule leaves some-
thing to be desired. Is the ‘it" the bank:
ruptey judge or is “it” the district judge,
or BAP Also who files the motion, the
opposing atlorney or the court?

Rule 9011, Signing of Papers;
Representations to the Court; Sanctions;
Verlfications and Copies of Papers

This rule was amended in order to
conform it to changes made in 1993 to
Rule 11 of FRCP, with the exception
that the portion of Rule 11 disallowing
sanctions if the particular paper in
guestion is withdrawn or corrected,

daes not apply to a petition,
(Apparently, this means "petition in
bankruptey”.) This rule was rewrillen
Lo confirm generally to Rule 11, and
thus is not in the form of the prior
Bankruptey Rule %011, Generally
speaking, the most notable change
from that of the present FRCP 11 is
that the withdrawing of a petition in
bankruptcy will not relieve the attorney
of exposure to sanctions.

Rule 9015. Jury Trials

This is a new rule (the prior 9015
was abrogated in 1987). It applies FRCP
38, 39, 47-51, and 81{c), except that a
jury demand under FRCP 38(b) is filed
pursuant to Bankruptcy Rule 5005, If a
bankruptey judge is designated o con-
duct the jury trial, the parties may con-
sent Lo the bankruptey judge by filing
consent, jointly or separately, under the
time limits imposed by the local rules.

Rule 9035. Applicability of Rules in
Judicial Districts in Alabama and
North Carolina

TIMBERLAND

Customized investment grade pine timberlands
available as replacement properties for
SEC. 1031 TAX DEFERRED
EXCHANGES
or as long-term investments.
sall Bob Lyle at (601) 829-3806.
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This rule states that the bankruptcy
rules apply to these two states only as
nol inconsistent with any tederal statute
relating to bankruptey administration.

U.S. Supreme Court overrules
Eleventh Circuit and possibly
Senator Heflin on Interpreta-
tion of onabling loan excep-
tion, Section 547(c)({3)(8)

Fidelity Financial Services, Inc. v,
Fink, U.S, Sup, C1, No. 96, 1370,
Souter, J., Jan. 13, 1998, The debtor
gave a purchase money securily inter-
est to Fidefity on a new car. Under
Missouri law, the lender was allowed 30
days to perfect, Fidelity mailed the
application 21 days alter delivery. The
trustee claimed u preference. Fidelity
contended that compliance with state
law resulted in the perfection on the
day of creation. All the lower courts
ruled in favor of the trustee, The 1.5,
Supreme Court afflirmed. Bankruptcy
Code Section 547(c)(3){B) provides that
a trustee may nol avoid a transfer “(3)
that creates a security interest in prop-
erty acquired by the debtor—**(B) thal
is perfected on or hefore 20 days after
the debtor receives possession of such
property,”

The Supreme Court held that state
law must be complied with, and that
the bankruptey section not only applies
hut controls. A colloquy in 1994
between Senator Hellin and Senator
Sasser was referenced in which Fidehty
had contended that both senators
thought that in increasing the time
period from ten Lo 20 days, the state
“relation-bhack” statules were being
made consistent with federal law, Not
50, said Justice Souler. He said that the
statements of the senators were al odds
with the doverning text, and with statu-
tory history of the preference provi-
sions. The opinton in footnole two
referred to the opinion in the Eleventh
Circuit case of In re Busendehner, 918
F.2d 928, 930-931, as a contrary hold-
ing. Thus, there is little doubl that
such case was being overruled,

COMMENT: The end result is that if
there are different "relation-back” peri-
ads in the state and federal law, the
secured party must perfect within the
shorter period. £




Notico

» Jesse Eldridge Holt, whose whereabouts are unknown,
must answer the Alabama State Bar's formal disciplinary
charges within 28 days of March 15, 1998 or, thereafter, the
charges contained therein shall be deemed admitied and
appropriate discipline shall be imposed against him in ASB
Nos, 92-505, 92530, 93-22, 93-422 and 94-20 before the
Disciplinary Board of the Alabama State Bar,

Reinstatoments

= By order of the Alabama Supreme Courl James Curtiss
Bernard was reinstated to the active practice of law on
October 14, 1997, Bernard was disbarred on March 9, 1942
for a period of five years. [Pel. No. 97-03]

o Lffective December 11, 1997, Dothan attorney Charles
Bruce Adams has been reinstated to the Alabama State Bar.
On September 29, 1997, he had been suspended from the
practice of law in the State of Alabama for noncompliance
with the Mandatory Continuing Legal Education Rules,
[CLE 97-01]

Suspensions

» Birmingham attorney Stephen Willis Guthrie was suspended
from the practice of law for a period of 45 days by order of the
Alabama Supreme Court effective August 26, 1997, Guthries'
suspension was the result of his having entered a plea of
guilty in the Circuit Court of Jefferson County to the posses-
sion of & controlled substance. [Rule 22(a), Pet. No, 97-05)

s Effective December 4, 1997, Pelham attorney William Felix
Mathews has been suspended from the practice of law in
the State of Alabama for nencompliance with the

DISCIPLINARY NOTICE

Mandatory Continuing Legal Education Rules of the
Alabama State Bar, [CLE 97-10]

Public Reprimands

o {n December 5, 1997, Birmingham lawver Robert McKim
Norrds received a public reprimand without general publica
tion for violating Rules 8.1(a) and 8.4(a) and (), Alabama
Rules of Professional Conduct. This discipline was imposed
hy Panel I of the Disciplinary Board of the Alabama State
Bar after finding Norris guilty of making false slatements
and misrepresenting his participation in a matter under
investigation Lo an investigator of the Birmingham Bar
Association Grievance Commitlee,

It should be noted that the disciplinary proceedings con-
ducted before the Disciplinary Board were in conjunction
with Norris' petition for reinstatement to the practice of law
in Alabama. The petition for reinstatement was denied,
|ASB No, 92-19]

On Decemnber 5, 1997, Bessemer lawyer Tommy Eugene
Tucker received public reprimands without general publica-
tion in ASB Nos, 96-2135, 96-244, 96-247, 96-267 and 97-134.
This discipline is based upon Tucker's guilty pleas in the fore-
going cases for willfully neglecting legal matters entrusted Lo
him [Rule 1.3, Alabama Rules of Professional Conduct] and/or
failing to respond to reasonable requests for information from
a client [Rulel.4, ARPC.] and/or failing to lake reasonable
steps Lo protect a client’s interest upoen termination of repre
sentation, including fadling to return client’s files andvor fail
ing to refund to chients any unearned portions of relainer fees

{Continued on page 124}

Check us out at . . .
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Disciplinary Notice

(Continued from page 123)

[Rule 1.16(a), AR.P.C.); engaging in conduct involving mis-
representation [Rule 8.4(c), ARPC.] and for engaging in con-
duct prejudicial to the administration of justice.

It should be noted that in addition to the imposition of
these public reprimands, Tucker received a 91-day suspen-
sion from the practice of law, the imposition of which was
suspended pending Tucker's successful completion of a two
year-period of probation. |ASE Nos, 96-235, 96-244, 96-247,
96-267 and 97-134]

Selma attorney Bruce Carver Boynton received a public repri-
mand withoul general publication on Decemnber 5, 1997,
Boynton represented two different individuals on eriminal
charges after his representation was concluded both of these
client’s requested copies of their file including their tran.
seripts. However, Boynton failed or vefused to respond to these
requests. Thereafter, both individuals filed complaints against
Bovnton with the Alabama State Bar. Boynton failed or refused
to respond to requests for information from the office of gen-
eral counsel or to otherwise cooperate in the investigation of
these two complaints, [ASB No. 96-358 {A) and 97-008({A)]

Birmingham attorney Edward Eugene May received a public

reprimand without general publication on December b, 1997,

May represented Mr. and Mrs, Herbert Williams in connec-
tion with two real estate closings. When questions arose with
regard to title insurance and termile bond on the properly
the Williams' attempted repeatedly Lo contact May Lo resolve
these problems bul he consistently fatled or refused to return
the Williams' telephone calls or otherwise communicale with

Letter to the Editor

This is a letter of apology undeyx the directive of the
Alabama State Bar Association for my conduct in fail-
ing to timely file state income tax returns,

I have recently pled guilty to four counts of failing
to timely file state income tax returns and have been
sentenced Lo probation, community service and fines.
| have also agreed to have this letter published in The
Afabama Lacwyer and to comply with other directives
of the Disciplinary Commission,

1 regrel the publicity and embarrassment s has
caused the Alabarna State Bar Association and to mem-
bers of our profession. | urge all other members to the
Alabama State Bar Association Lo comply with all tax laws
and regulations and to cooperale with the Disciplinary
Commission of the Alabama State Bar Association,

— John L. Sims
Hartselle, Alnbamn

them regarding their concerns. Thereafter, the Williams' filed
a complaint against May with the Alabama State Bar and May
failed or refused to respond to the complaint or otherwise
cooperate with the bar in its investigation of the Williams'
complaint. [ASH No. 96-066(A)] ]

Take a moment now to check

your address on any mailing label

from the Alabama State Bar.

=memmmm |5 1t correct?

If it isn't, you have until

April 1st, 1998
to change it and still

get it in the 98 directory.
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President’s Page

{Continued from page /1)

Professional Economics & Technologe—153
Resl Property, Probate & Trust Law—314
Taxation—241

Workers' Compensalion—268

Young Lawyers'—3,715

These sections provide a valuable ser
vice to their members in terms of semi
nars, newsletters, brainstorming and
fellowship.

Iz addition o the bar's practice sec-
tions, there are 38 bar commitlees and
task forces. This year we had over 700
lawyers who volunteered lor appointment
to litte more than 200 vacant slots. These
committees and task forces might be cate-
gorized in four areas (Migure 4, page 71):
(1) public service; (2) focus on the profes-
sion; and (3} beneh and bar/bar manage-
ment and governance.

[ will highlight a few specific bar pro
grams which might be of particular
inlerest:

(1) Alabama Law Foundation—
Receives interest income from Lhe trusl
accoutits of participating lawyers, In the
pasl ten years, it has made grants of

aver $7,000,000 to law-related projects.

(2) Volunteer Lawyers' Program
Provides pro hono legel services to the
poor in ¢ivil, non-fee-generating mal
ters, and is now particularly importani
in light of the decreased funding of
Ledal Services,

{3) Alternative Dispute Resolution
Center—Meets the growing need Lo
promote ADR and mediation training.

(4) Lawyer Referral Service—Founded
in 1978 to assist the public in finding
legal representation,

{5) Law Office Management
Assislance Program-—rovides practice
management assistance (such as com
puter soltware, accounting and file
management) Lo solos and small firms.
We have hired an attorney, Laura A.
Calloway (who has several years' experi-
ence practicing in a small firm), to
coordinate this cutting-edge program.

(6) Law-Related Education Progrmm
Provides an opportunity for local bars and
school systems to jointly sponsor and
implement programs to put lawyers and
law-related materials in the classroom,

{7} Public Relations—The board of
bar commissioners has appropriated
$50,000 for television and radio spols
that began January 30 on the 30 major

television stations and 100 radio stations
across the state, as a parl of an agree
ment with the Alabama Broadcasters
Association, under which the broadcast
ers will match each "paid” spot with at
least four free spots,

{8) Website (e atabarnorg)—Puls the
Alabama State Bar online,

{9) Publications—Include the
bi-monthly magazine, The Alabama
Lawwyer, and in alternate months, the
ADDENDUM, an eight-page newsletter,

{10) Member Services—Include
AT&T savings services, groun insurance,
malpractice insurance, Airborne
Express discounts, and many others.

(11) "To Serve the Public”—(A har-
sponsored video available to local bars,
civic clubs and schools) Highlights the
ways attorneys serve the public and
focuses attention on the principles
underlying the Lawyers' Creeq

If the Alabama State Bar is indeed an
“ant hill,” then it's an exceedingly busy
one. We realize, however, that we cannol
adequalely represent or serve our diverse
membership if we're not aware of our
members’ professional needs and con-
cerns, Consequently, we conlinue to
request and welcome the suggestions and
recommendations of our members,. W

www.alabar.org

The Alabama State Bar on the World Wide Web
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Rates: Members: Two free listings of 50 words or less per bar member per calendar year EXCEPT for "position wanl-
ed"” or "position oftered” listings—$35 par insertion of 50 words or less, $.50 per additional word;

Nonmembers: $35 per insertion of 50 words or less, $.50 per additional word. Classified copy and payment must be
recelved according to tha following publishing schedule:

March '98 Issue—deadline January 15, 1998; May '98 Issue—deadline March 15, 1998. No deadline extensions will

be made.

Send classified copy and payment, payable to The Alabama Lawyer, lo: Alabama Lawyer Classifleds, c/o Rita
Gray, P.O. Box 4156, Montgomery, Alabama 36101.

SERVICES

* TRAFFIC ACCIDENT RECON-
STRUCTION & EVALUATICN OF
HIGHWAY DESIGN: Reconstructed
over 3,000 accidants in 20 stales on
highway, streets, railroads, highway
construction zanes involving trucks,
vans, cars, padestrlans, tarm Impla-
ments. Compuler animations and CGAD
drawlings prepared. Over 40 years'
enginearing exparience. Full ACTAR
cerlification, John 7. Bates, PE. 1oll-
frae 1-800-299-5550,

+ STRUCTURAL ENGINEER AND
CONSTRUCTICN MANAGER:
Regisiered protessional enginaer in
threo statas, M.5.C.E, Twanty-five
yoars' experlence with haavy industri-
al, pulp and paper, petrochemical
plants, commarcial, and residential.
Experiance with unusual structural fail-
ures and claims, Computer animation
Ior failad structures. Negoliate con-
slruction claims and medlate construc-
tion disputes. Contact Hal K, Cain,
Mobile. Phona (334) 661-2605.

» FORENSIC DOCUMENT EXAMINER:
Handwriting, typewriting, alterad docu-
ments, madical records, wills, contracis,
cleads, checks, ananymous lotters,
Courl-qualified. Eighteen yoars' expart-
ence. Cartilied: American Board of
Forensic Dacument Examinars,
Member: American Society of
Questioned Documant Examiners,
Amarican Acadamy of Farensic
Sclences, Southeaslern Association ol

Farensic Documant Examiners, Criminal
and civil matters, Carney & Hammond
Farensic Documant Laboratary, 4078
Bitmore Woods Court, Buford {Atlanta)
Georgla 30518, Phone (770) 614-4440,
Fax (770) 271-4357,

LEGAL RESEARCH AND WRITING:
Research and wrlling services, includ-
Ing briels, Irlal memoranda, and other
documents. Prompt deadline service.
Experienced researchar and wrlter.
Licensed Alabama atlorney and mem:
ber of the Alabama Siate Bar since
1679. Katherina S. Weead, PO, Box
590104, Birmingham, Alabama 35259,
Phonao (205) 941-1496, No representa-
tion 1s made thal the quality of the
legal services (o be performed (s
greater than the qualily of legal ser-
vicas petformed by other lawyars,

INSURANCE EXPERT WITNESS:
Douglas F Miller, Employers’ Risk &
Insurance Managaement-indepandent
risk managet. Fee basis only, expert
wilness, Eighteen years' in risk man-
agemonl insurance consulting, policy
analysis, assistance {o your corporate
clients, Member SAMC, Experience in
deductibles, self insurance, excoss,
underlying coverage. Call 1-205-867-
1166, Birmingham, Alabama or WATS
1-800-462-5602,

SKIP TRACING-LOCATOR: Nead to
find somaona? Wil locate the parson
or no minimum fes lor basic search.
87% success rate. Nalionwids.
Configantial. Otber altorney noeded
searches, raporls, records In many
areas from our extansive databasae,

Tell us what you need. Verilty USA, Call
toll-frea(888) 2-VERIFY,

DOCUMENT EXAMINER;
Examination of questioned decuments,
Certifiad forensic handwriting and doc-
umenl examiner, Thirly years' experi-
ence in all lorensic documant prob-
lems. Formerly, Chief Questioned
Document Analyst, USA Criminal
Investigation Laboratorias, Diplomate
{certitied)-ABFDE. Membar: ASQDE:;
IAl, SAFDE; NACDL., Resume and lee
schadule upon requesl Hans Mayer
Gidion, 218 Merrymonl Drive,
Augusta, Geargia 30907. Phone {706)
8680-4267.

DOCUMENT EXAMINER: Certifled
Forensic Document Examiner, Chlef
document examinar. Alabama
Departmant of Forensic Sclences,
retired. Amarican Board of Forensic
Document Examinars, American
Academy of Forensic Sclences,
American Sociely of Questioned
Document Examiners, Ovar 20 years'
axparlence In state and federal courts
in Alabama. Lamar Millar, 11420 N.
Kondall Drive, Suite 206-A, Miami,
Florida 33176. In Birmingham, phone
(205) 988-4158. In Miami, phone (305)
274-4469. Fax: (305) 596-2618.

HANDWRITING EXPERT/FORENSIC
DOCUMENT EXAMINER: ABFDE cer-
tilied; pasl prasident, Southeastern
Agsoclation of Forensic Document
Examiners; Amarican Academy of
Forensic Sciences lellow. Federal
couri qualified. Ninatean years' oxpari-
ence. Civil and eriminal, Handwriting
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comparison, forgery detection, detec-
lion of altered madical records and
othar documents. L. Keilth Nalson,
Stone Mountain, Georgla. Phone (770)
879-7224,

EXPERT WITNESS: Prolassional
engineer and attornay with a practice
of exper! testimany in construction,
salety, highway and structural design.
Thirty-five years' experiencn in high-
way, railroad, commercial bulldings
and power plant construction. Call or
write for resumae, fees: Lamar T.
Hawkins, Medical Forum Bullding, 950
22" Streal, North, Sulte 632,
Birmingham, Alabama 35208. Phone
(205) 458-8485. No reprosentation is
made that the quality of the legal ser-
vicas to be performed is grealer than
the quality of legal services performed
by other lawyers.

TOXICOLOGIST: Chamical toxicolo-
giet, 25 years' experiance In industry,
govarnmeant and universily research
and teaching. Sampling and experl
wilnass, DUI, product liability, "chemi-
cal poisoning,” SOT and ACT membaer,

Dr. Richard L. Lipsey Phonea (904)
35B8-2168.

STAUCTURED SETTLEMENTS AND
LOTTERIES: inform your clients! Top
dollar paid for insurance setllements,
structurad settlemant annuities, busi-
ness notes and pericdic paymant con-
tracts, Holp clients explore their
oplions, Call today, na obligation, Your
client will raceive straightforward rali-
able service, Heartlland Capital
Funding, Inc. (BOD) B37-0825.
"Profeasional Annuily Funding for you
and your client.” Brochures available.

WORKERS' COMPENSATION PRE-
MIUM DISPUTES: Contacl J. Layne
Smith for consultation and reprasenta-
lion of amployers in workers' compan:

sation premium dispules involving pay-

ralls, classifications, experionce rat-
Ings, audils, distinguishing indepen-
dant conlractors from employees, and
assessmaenis. J. Layna Smith has over
11,000 hours experience litigaling
such dispules, lor and against the
insurance Industry. J. Layne Smith,
Walkar & Smith, PA,, 1330

Thomasville Road, Tallahasses,
Florida 32303. Phone (804) 385-8000;
{904) 222-1930; lax (304) 561-6080,

COUNSELING: Caray Bernetl McRae,
JD, M5, CCA, lawyer, menial heallh
counsaler, and domestic relations madl:
alar, offers counsaling services lor adulls
expariencing deprassion, anxiety, slress,
vocalional issues, griel and relationship
concerns, Cerlified counselor associate
of Judith Harrington, Ph.D., LPC, in
Birmingham. Weekand, evening appoint-
mants availabla. Phona (205) 530-9006.
No reprasentation is macde 'hat the quali-
Iy of the legal sarvices [o be performed
is groaler than the quality of legal ser-
vicos performed by other lavyers,

MEDICOLEGAL CONSULTANT: As a
rogistared nurse and an altorney, | can
save you lime and money by providing a
cosl olfective alternative for pasa screen-
ing, Initlal case analysis, records organi-
zalion, as well as providing support in all
phases of the litigation proceas, Call for
resume or lees, Tamara Ann Story,
Phone (205) 880-7939. No represenia-
tion is made thal ihe quality of the lepal
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Helping Your Business Is Avis’ Business. ;

Heres a business proposition from Avis because you'ye a member ol
Alabama State Bar We'll give you very special discounts at participating
Avis locations, For example, you are eligible for 20% off our Avis
Association Select Daily rates and 5% off promotional rates,

And you can expect the most professional service in the industry,
Because Avis cars come with Avis people, and trving harder is whal they
do best 5o make it your business 10 lake advantage of all the member
benefits that Avis has waiting for you, Just show your Avis Member
Savings Card or Association Membership 1D card at time of rental. For
more information or reservations, call Avis at 1-800-698-5685. And be
stre [0 mention your Avis Worldwide Discount (AWD) number: A530100.

Especially For Alabama State Bar Members

r
Save $15 Off A Weekly Rental!

Resorve s Avis Inberneciate thioagh & Full Stee 40007 con, Thien present this coupon ol o paticipating Avis
location in the LS and moabve 815 off 4 weekdy rental. Subsjoct 1o complete Tirms and Conditions
Fior eyt b, cinll your traved consuliant o Avis sl 1-B00008-3885,

Cesupon valid on an bviesmedinn (Cmup C) Buengh o Poll Siee oupDoos (Crop B) car Dellam off spplhes o s

wosl o W dodisl porial wetily @ inbilenuirn o Oive s, Comigan imuist be surmmmdered o (e ol sedlal ane g el
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ufles Coupom vished 2 Awis comaate b parthcipating i enses hoationn in te contiguous Uniied Satea. (fler iy ot
b vilatebe during Dolediy Anid) ottt Dlachond periods. Ol may ol be aviilitde oy sll ees 4 of] Bmey. Care il
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services to ba parformed is greater than
the quality of legal services periormed
by othear lawyers.

probate, federal and slate taxation,
corporato law anc health care law. Top
20 % of graduating class, axcellent

mora than 70 years, s still your num-
ber one source for buying/solling law-
books. Save 50 to 70 percent on single

volumas, major sals, lederal & state,
foraign/international law, rate/antiquari-
an law, Appraisal services avallable,
Call (800) 496-4346; fax (716) BB3-
5585, Wabsite

lawlib. wuace.eduheinsheinused hitm

+ LAWBOOKS: Save 50 percent on
your lawbooks, Call National Law
Resource, America's largest lawbooks
dealer. Huge Inventories, Lowasl
prices. Excellent quality. Salisfaction
guaranteed. Call us o sell your
unneeded books. Need shalving? We
sell new, brand name, steel and wood
shalving at discount prices. Free
quoles, (B0D) 886-180C, National Law
Resource,

FOR RENT

» ITALIAN HOUSES: Tuscany, elegant
18" C. villa, 12 miles south of Florence
an organic agricultural estate, fur-
nished, six bedrooms, thrae baths,
central heating, pool, gardens, waekly
$2,100 - $2,800; 18" C houss, end of
private road on organic wine, olive
estale, 18 miles soulh of Floronce, fur-
nished, three bedrooms, Ihree haths,
central heating, poel, gardens, waakly
$1.200 - $1,600; adjacont two-bad-
room, two-bath apartmant, woekly
$900 - $1,300; 18" C, farmhousa, end
ol private road on wine, clive estate,
views of San Gimignano's mediaval
fowers, 30 miles southwesi of
Flarence, furnishad, lour apartments,
slaep two 1o seven, waakly $700 -
$900; Law office of Ken Lawson
{Seatlle), Phone (206) 632-1085, lax
(206) 632-1086, E-mall:
kelaw & u washinglon edu”

+ BEACH HOUSE: Gull Shores,
Alabama. Houses on baach; two,
three, and four badrooms, sleep eight
to 12, fully furnished. Call (205) 678-
6130 or 678-B144, =]

communication and organizational
skills requirad. Compensation nego-
liable based on background and expe-

: rlence. Please sand rasuma lo PO,
Amholrad fo'f" security Ilextbonks. Thirty Box 1436, Florence, Alabama 35631,
yaars' combined expearience in securily
and law enforcement. Cantact Ron = ATTORNEY POSITION: Lateral asso-
Vause. 1-800-728-0191, ciate neaded. Baldwin County law firm.

Two to three years' litigation experi-
POSITIONS OFFERED

ence. OQuistanding academics and
suparior writing skills required. Please
mail rasume to Susan Hawking, PO,
Box 1509, Bay Minelte, Alabama
« ATTORNEY JOBS: Harvard Law 36507, or fax 1o (334) 937-0483.
School calls our publication, "Probably
Ihe mast comprehensive source of
nationwide and internatienal job opan- MISCELLANEOUS
Ings received by our office and should
be the starting point of any job search
by lawyars Inoking to change jobs" « ANIMAL RIGHTS: The Southern
Each monthly issue conlains 500-600 Animal Law Canter saeks to hear from
current (public/private sector) jobs. atorneys who are interasted in animal-
$45-3 months. $75-6 months. Contacl: relatad matters from a legal parspec-
Legal Employment Raport, 1010 tive. Contact tha center, James H.
Varmonl Avenua NW, Suile 408-AB, Folaey, director, al P.O. Box 2692,
Washington, DC 20005, (B00) 296- Huntaville, Alabama 35804,
ff;;ﬁ’il:fsmc‘;ﬁrj:; —— * LASTWILL & TESTAMENT: Atiorney
S / who prapared a will altar 1992 for
« ATTORNEY POSITION: Mid-size lL.eRoy (Lee) Bush, who died June 16,
Atlanta, Georgia AV-rated law firm 1997. Mr. Bush lived in Leeds (St. Clair
seoks altorney with two to four years' County), operating his own construc-
exparience in corporale, business, wills tion business specializing in decks and
and estates. Applicant musl be top 25% patios. He told his family that he
graduate of accraditad law school, designaed an unusual patio for the
capable of warking directly with clients atlorney who prapared his will, and
and assuming immediate responsibility showed them a videolape of the pro-
ler tiles. Respond to Frank Klein, Bovis, ject, The house sat at the tep of a
Kyle & Burch, 53 Perimeter Center East, sleop inclining lol. wilh steps down the
Atlanta, Georgia 30346, back ol the lot 1o a gazebo, small

» ATTORNEY POSITION: Huntsville firm Gy, &1 Iwooded by :.atturnay

. may have lived near the Galleria In

with establishad tax praclice is seeking Jefferson or Shelby counties

an attornay with an LL.M. in taxation to :

join its estate planning and tax practice. IF THIS SOUNDS LIKE YOUR

Firm also has an established patent, HOUSE, OR THE HOUSE OF ANY

trademark, ard copyright practice and is ATTORNEY YOU KNOW, please con-

seaking a registered patent attornay or tact J. Sanford Mullins, Ili, Spain &

agent with at easl two years' oxperi- Gillon, L.L.C. in Brmingham, Phone

ance in alectrical, compular, or software (205) ha1-6222.

patent application praparation and pros-
FOR SALE

oculion, Ploase sand resume to Firm
Administrator, RO, Box 527, Hunigville,

+ LAWBOOKS: William S. Hain & Co.,
inc., sarving the lagal community for

= SECURITY NEGLIGENCE: Special
oxpertise In pramise liability, security
training and security procedures.

Alabama 35804,

« ATTORNEY POSITION: Fiorence firm
needs assockite. Estale planning and

0 mancw ion [T ——




Your customers and clients didn'€ retain
e

. 4
just any professional
to represent their business interests.

! °
Don't retain
e ’ NiC 7
Just any valuation firm

to analyze yours.

IN COURT OR OUF, ESPECIALLY IN DEALING WITH THE RS, YOU SHOULD ALWAYS BE ARMED
WITH A RELIABLE VALUATION OF YOUR BUSINESS,

FOR SWIFT RESPONSE AND STRICT ADHERENCE TO THE INDUSTRY'S HIGHEST STANDARDS,
RELY ON WL, Tavtor & Associvnes,
WE'RE A NATIONALLY RANKED ACUCOUNTING AND CONSULTING FIRM WITH FOUR CERTIFIED
BUSINESS VALUNTION ANALYS TS ON PERMANENT STAFY, EVER VIGILANT ON YOUR 8ENALE,

WILLIAMS, TAVLOR & ASSOCIATES = SERIOUS ABOUT YOUR BUSINESS.

"
Jamtes L, WiLLIAMS, Remiv E. Tavuon, Wins i K Nicrost 1, Timorry W. Yonrk,
CPA,CVA CPA,CVA CPA,CVA CPA, CVA

&
A¥A
AY ¥4
AVATAY,

WILLIAMS, TAYLOR & ASSOCIATES

2000 ELEVENTH AVENSUE SOUTH, SUITE 9000 o THE PARK BUSLIING o BIRMINGHAM, ALABAMA J32058
CINR) MG 1 ] (SUDY HTLHEED o FACSIMILE (208) 9300177 WEDSITE wawav wtaepin.csil
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Cal, 1974
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New KeyCite. As accurate as the century of
g(aiyec law analysis it links togethgtf.ly

e i & Depth of treatment stars @l
vou how misch other cases discuss vour case,
Integrated Key Numbers and full-text

headnotes help you find related cases quickly.
Plus, any souree discussing vour cise—Ilrom

Wost-reported cases, ALRY 600 Taw reviews and a

million unpublished cases—is a click away

Andd ReyCite I8 s curment is WESTLAW

Aceracy fs critical when
checking for good law There's 4
Lot riddinag on it
You can trust the accuracy of
Wit Group's new KevCite™ cltation
resestrch service. 16s bullt on 100 years of analyzing,
indexing and reporting American case law
P When you Keydile a case via WESTIAW
CI-ROM or the Web, you'll see at a glance if it's
pood kaw Flags added by West Group editors wam -
H vour case was reversed, overruled or eritleized, lte

T Ky i o Ry

Ke

LBk hac--mpws:-uwn-vﬂmu] 3301-073 Y EayCiag v mornchamnied ypas) bmrgn e bipprny

[t all aacdds up 10 an accurate view of the law today

= FREE DOOKLET! [0 et ull
detadls on the new chiolee in citation
research, request the ustrated KeyCite guide

CALL 1-800-7O0-9378 TODAY
OF VISIL www weskyroup. com/keycile/

A

WEST
GROUP

o nudr by » Chah Sareriemse Collighie
Bivmepmes Conpmmiers Paldigling @ VA V1L B 0 oot Ple' iy




