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Bu Dag Row,• 

''Does 
the Bar 
Do All 
That?'' 

Dag Rowe 

70 MAR CH IOOR 11m Alubamn lJJwvar 

P ast President Phil Adams 011ce said 
that the slate bar Is sort of like an 

(ml beef. You can Sf'<! II from n distance 
wu/ 110/ much seem.~ lo be lmppenin[J. 
nu I I he closer you gel, I he more appar­
ent ii becomes Iha/ ther11 is II lot lu1p­
pening bwolulng a lot of lawyers. 
Because our memf){]rs som11limes don't 
realize what all t/111 stale bar docs, I am 
det1oling this "Presfdcnt 's Paga" lo a 
reuiaw of what it is and 1vlwt It does. 

What I• the Alabama State Bar? 
The Alabama State llur is a stale 

agency, created by statute, charAed with 
the responsibility of liccnsin,i and re~ulat­
lng lnwycrs. The bar is funded by uur 
license fees and some us1:r fees generated 
hy such lhh1g$ as the bar exam. Allhough 
the b11r's $3.2 million annual budget ls 
included in U1e state's general fund, no 
st.ale revenues art Included In 011r budget 

We are a mandatory b.lr, which means 
that attorneys who want to practice in 
Alnbnma must be members. With this 
"monopoly" and state agency smtus come 
ccrlnin restrictions on whnl the bar can 
Jo. I nm occasionally asl<ed by both 
lawyers and laypersons why I he state bar 
tlncsn'l ''lake a stand" on tort reform or 
on Mlmc other polft1c:il Issue. We can't 
because our bar is nmml.itory ,md ncccs­
sorily divetse--wc arc 11n umbrella repre­
senting the plaintiffs bar, lhc defense bar 
.ind eve1')1 shade and slrlpc In bclwecn. 

As Past Presidenl /\Iva Cnlnc: once said, 
''The state bar is every lawyer's common 
~round." One of our sionls this year has 
been lo reverse the incr1WSin,t polariza· 
lion 11nd factionalism of our profession. 
While we m.1y have different specialties 
und varied philo:;ophle~ and priorities, 
we arc ull im~tcly and csscntlnlly Just 
lnwye1·s- tind we can, In focl, all flnd 
"common ground" 11l lhc sllllc bar. I 
invite each of you to join in our effort.,; 
and activities to ensure that our slllle bar 
involves nnd serves dll ils members: 
plt1inliffs' lawyers and defense lawyers, 
mnlc lowycrs and (emule lawyers, big 

nouftc, 
The ALABAMA STATE BAR 
1997-98 Membership Facts 

TOTAL MEMBERSHW ........................ 11 ,894 
111 st,uu mombo,s ............................ 10.225 
Our t11 s1mo mombur$ • t ,569 
M11lu 78% 
fomnlo 22% 
Af11ca11-Amuncan 4% 

A TOTAL OF 11 % Of Al I IN·STATF 
I J\WYf.RS PRACllCE IN JrrFFRSON, 

MOl31LC. MONTGOMERY, \.1A0IS0N AND 
I US€ALOOSA COUN I IES 

Orm lilwycrs and solo lawyers. 
There is indeed a pince al the l;1blc for 

us all, bul. as you can set from Figure l 
on Lhls page, It needs to be ti bl~ l.l'.lble. 
Currenlly, lherc are almost 12,000 
members of the Alabamn Slnte Bar, and 
we are growing al n ropict ralc. 

Presently, 78 percent of the bar mem• 
bers are male and 22 percent are 
female. In 1990, 83.3 percent of 
Alnhama lnwyers were male and 16.7 
percent were female. In lhe $.1me seven 
yenrs, Lhc number of African-Americ:m, 
1m:mbc1·s lw~ l,lr()wn from :). I pcrcenl to 
ti p1:rccnl of the lolt1I membership. 

ru you c;m see from Plgure 2, our bar 
ls increasingly urban. Of the I 0,225 of 
our members who are in-slnle, 37 per­
cent are in Jefferson County. Seventy-one 
percent of all in•slate law;crs practice in 
the nve most populous counties. You 
mi~ht nlso be interested lo sec lhaL our 
rive less developecl cotinlles each have 
only a h;mdful of lawyers. In this context., 

flOUREt 
Counties with largest 
number of members 

JoHurson , ....................................... 3,764 
Mantouo,ury ...................................... 1,353 
Mobltu . ....... l.127 
M,1d1$0ll • 550 
Tusc,,looso 424 

Counties with fewest 
number of members 

•. 6 
7 

.. .7 

01un1111 
l11wndaa 
tloos,, ... 
Lwor 
Clubumo 

.............................. .7 
........ 8 

Mtlmbership has lncrvast1d nfmost 3" 
HCh ynr for tho p1st IOVOII ya::__J 



it is not $Urprisingwhen w11 read that ,ve 
nrc h,mdlin" I~ than 20 pcrcenl of the 
legal needs of Amcric;a's poor. 

How la tho Alabama State Bar 
governed, staffed and 
organized? 

The httr is governed by 11 board of com· 
missioners, composed of 58 members 
who are elected by lawyers frorn each 
Judicial circuit. On the theory of "on1: 
1,crson, one vote," 13inninghnm has lcn 
cummi~sinncrs, Monl~omery has five, 
Mobile h~~ four, I hmtsvllle hos lwo, and 
cvury other circuil has one. By lcstislative 
nuthorlly, and wiU1 approval fr<>m the 
supreme court, Lhc commissiuncrs pre­
scribe and adr,)ini$!Cr rul115 guvcrning 
odmission to the bar nnd rules of conduct 
and discipline for its member:;. 

We hove 32 employees huugcd in our 
22,000-squ.ire-fool he<1dquarlcrs on 
Ocxlcl' Avenue, a (cw doors clown Lhc 
hill from the stale capitol. The employ­
ees nrc allocated to six divisions: 
I. Admissions (staff: 3) 

2. Center for Professional Responsibility 
(~la((: l l) 

3. Membership (sthff: 2.5) 
4. Progrums and Acllvilics (~Lnff; 6.5) 
5. Comtnunitalion, and Publications 

(staff: 3) 

6. Admmlsl ml.ion and l~lmmcc (sl;iff: G) 

What doe• the Alabama State 
Bar do? 

As you knuw, one or the primnry rune­
lions of your sltlle :>ar ls lhc promotion 
or professionalism .irnong our members. 
Because of u,e Lroublin$1 decline in pro­
fessionalism, we hove oskcd the supreme 
court lo permit us next ycor lo require 
lhal all new admittees lo I he bar under­
lJ(l six hours of Lraining in pro(esslonal­
ism wilhln one year of udmission. We 
an: confident that the supreme court 
will approve lhi1l 1nmdnle ond we look 
forwt,rd to proviclinlJ thal needed service 
lo uur new lawyer$ Our Younjl Lnwyers' 
Section ,1nd our Solo nml Smnll Firms 
Committee urc also stutlyl11g lhc in,ple­
menlalion of a new stulcwid.: mentoring 
pro1tram. which Is sorely needed. Wllh 
the rapid growth of the bar and wllh 
more than 65 pcrcenl or 1)rnc1,cing 
lawyers heinR either solob or with small 
firms, the need for mentoring can't he 
ovcrcsllmatetl. 

The Al:ibnma Stall! Bar hns a history 
or being In Lhc forefront of profos~lonal 
ethics. Ours was u,e first ~tote bar in 
1 he nation lo adopl a Code or ~thlcs, 
0111: I ht1l became lhe model for lhe 
Amcric111113ur Associnlion In 1908. 
Nutwllhstnndln~ lhal trndit ion, an 
luwurtunl aspect of l he bar's re~ulalory 
responsibility remains lawyer (li~cipline. 
Last year. our staff attClrncys handled 
almost 1.700 formnl anti informal ethics 
c)l)inions. which are a greal way lo hi:ad 
urr a llischllinury 1>roble1n before it 
occurs. llegretfully, however, our Ccnlcr 
for Pl'Ofessional Responsiblllly also 
reccivt·u 1,641 ethics com11lai11ts last 
year. 1\ majority was summarily 
"screi:ncd out" because they lacked 
merit on their filce. bu as you c.in see 
frum mgure 3, there \\Cre 144 lhnt 
res111l11<l 111 Lhl! imposition of cllsclpline. 
In fuel, 20 ended wilh either su$pension 
or loss of license. Many or those com­
plaints stnrlc<l as foe disputes 1111d that 
Is one or the reasons w~ have slMlcd 
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Off ice of the General Counsel 
1996 Yearly Report 

COMPLAINTS 
Auauivml .. .... .. ......... 1.641 
Scruu11111l ool/l)llndmg .. I :in 
f1los 01,u1111d 351 

Closod w/o d1sc1plino 1B2 
Clnsod w/d1sc1pllno • • . ............ 144 

Acllvu 11r1nrll1111 litos... .. ... • ... ........... I 56 
I nrmRI charges penrtlng ................ 142 
f!riv,110 !QJlrlmonds .63 
Publit ruprimands 
w/o gqnurdl 11ubllcat1on ·"··· 29 
Public 111pr11nunds 
w/011m•111I publlc1.11ion 
Su~pnnstonn, 
Dlsharmoms. ........ 3 
Slltrnndot <1f llr.onso .. • .. ..... , • .. ..... .. 3 

our Fee Arbllrnlioo PTog111m, which is 
now up nnd functioning as u ~lalcwidl!, 
voluntary mediation service. 

As you know, u,e pr.icUcc or law hM 
become increasingly specinllzed in recent 
years. l•!ven nmong those o( us who regard 
nursclvc:; as i.ieneral practitioners, most 
tcmd to c.~t1,hlish ilreas or cxperllse which 
may donum,tc our inlerc:;ls, our lime and 
our revenue. The stale bar has adapted its 
programming and slructurc tu n·t1tlel 
thal evolvcmenl in our prnfcssion. 'l'here 

arc now almost 8.462 lawyer, parlicipal­
in,t in lhc bar's I 9 practice Si.'Clion~: 
Administralive Lilw 147 
Hankruplcy & Commercial LJw. 266 
Business Torts & Anlilrusl Law-2 L6 

Communication~ Law--4 
Corporate, Banking & Ous1ncss Law- 142 
Corporate Counsel- 154 
Criminnl t .. ,w-72 
IJisahililies l,.11w- 17 

!~Ider Law 14 
~nvlronmenLal Law- 129 
Pnmily Lnw- 293 
I lcalth Lnw- 133 
lntcrnalional 1.aw-55 
Labor l.nw- 161 
Lilif,lnlion- 167 
Oil, Cns 6l Mineral Law 127 

(Continued cm page 125) 
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KEY AREAS OF BAR ACTIVITY 
PUBLIC SERVICE 
• Con11n1uae M Client Socu111y rund 
• Commluue on Access to lu11,o S01V1ces 
• Conlflllllltll on AltcmalMJ 01spu:o Rcsollluon 
• lnd1gQnt Oolonso Comm,ttoo 
• Prapa,d LO!lal SorvlCIJ$ Comm11100 
• l11w Day Commlnee 
• Citr1ensh1p Cducation Comrn,1100 
• Committee on Correotionol lnstl1t1tlnns 

c111d Procuuures 
• Adul1 lltu111cy Cornmilloo 

FOCUS ON THE PROFESSION 
• Ed11011al Board ol The Afsbntrll) Lnwyor 
• flurmanant Code Comm1ss1on · 
• Com,111111111 on Lawyo1 Putilic Polnlions 
• Solo ond Snmll Finn Plactillona,s Commhto11 
• l11surnnen rmornms Co1111ni1luo 
• I.ow Dr1y Commlttoo 
• Elhics Educn11on Commiuon 
• Com,,111100 on Women In tho Plofes,ion 
• Loe.ii 13.lr AtllVlUBS Jnd Smvicru Comm1nee 
• T11s~ r orco on Mlno111y PamclPotron & 

Opponunhv 
• History anrt Arr.hives Comm11100 

BENCH 8c BAR 
• BonQh mid Bar Committao 
• Sup,umo Cou11 Lioslon Con1mi•toa 
• J1KhC1,1l Coolflronc:e 101 1ho Smtc of AlJbanlil 

BAR MANAGEMENT & GOVERNANCE 
• lano Aungu PlsnoillQ losk force 

'/111• ill11/1rrmrt l.1111•vur Mlllt CH IUUU I ·11 



EXECUTIVE DIRECTOR'S REPORT 
Bu J(elth B. N<)rman 

A Milestone 
Celebration 
for The 
Alabama 
Lawyer 

Keith b. Norman 

72 MARCH 1000 Tho Al11b11m(1 l,111uvo, 

!•d.tl l 'rii.fidan/ Nol'lmnw SlonQ; MC11'k Wh/lq, Jen Notwlf /(ally ,md Roborl Nuffakar rc1mh,isceil abliul thu 
"Mrl/J d11,11s·· o/1'h~ Alt1b1,mft L.i,wyuf. 

his J11nuary mal'l~ed i.1 mileslone ror 
The Alaham" /-,f/UJ!J<lr, IL was 15 

yc11ri1 a~o l hal The Alabama lawuer 
undc1wcnt a ratJlcal transfonnation. 
Nol only were Lhc sizll and Lhe formnl of 
the magazine cha11gc<l, the conhml was 
altered and lhc frequency of lhe publi­
cation was increased, as well. Whih: this 
mighl not seem the stL1'( of celebration, 
one need only recall that Lhe lawyer 
had remained basically unchanged since 
its initial Pl•blicalion in 1940, or for 
more than 40 years! 

E.T. Brown of Bilmin~ham was lhe 
stale bar pn:sidenL who annoinled ihe 
Alabama Lawyer Survey Committee, 
chaired by l\fark While, nl$O of 
Birmingham, Lhat recommended Lhe 
changes in its 1981 nnal rcporl to th(;! 
Board of Bar Commissioners. Althoutth 
the changes Lo the format and slyle or 
the /,(1(11uer were dramatic, lhe Onal 

report made clear thal Lhe subsll.lncc 
should not be changed and that The 
Alabama l,awuer should '' ... continue to 
carry scholarly works or interest and 
use to the praclilioner or law ... dissemi• 
nallng current Information to all mem­
b1,m\ .... " With one notable exception, 
the Board of Commissioners c1dopted 
lhc rcc011rn1e11dallons of thi:: comn,iltee 
lo change The Alabama Lawyer. The 
Onal reporl also sLlllcd: "IL is recom­
mended Lhal a general newsletter be 
published cllll'ing lhe months fn which 
7'he Alabama lawyer is noL publlshed 
and it should compliment The Alabama 
l,owuer.'' 'lwelve years later. lhe 
AIJD£Nl)UM newslelter was pubiished, 
fln<1lly fulfillini:t the recommendations 
of the 1981 committee report. 

As a stale bar publication, The 
Alabama lawyer is one or Lhc oldest in 
the counl1·~,. lls conlcnl. l il)'l)Ul and 



DEBTOR MANAGEMENT 
SOFTWARE UNIOUELY 

DESIGNED FOR 
COLLECTIONS ATTORNEYS. 

tlcsi~n make It one of lhc besl. 
loo. The quality of The 
Alabama IAWJler Is no ilcci­
dent. IL ls the 1·c~ull of t 1111 
cncr~ies of the bar staff, a 
~rnphic designer and a prinlcr. 
plus Lhc dedication of lawyers 
who serve as edilors and con• 
lrlbuLors. Each Is r11sponsible 
for Lhe nn:11 product lhnl you 
receive every olher month. We 
have also had lhc good fortune 
of having serious-nilnded and 
commlLLed person, who have 
served as editors. Judge Walter 
U. Junes served us lhc nrsl cdi­
lor from 1940 Lo 1964. 
follnwinJ.t Judl{c Jones were 
Rkhnrd \V. Nenl (1964-1968), 

- PRICES START AT JUST $1700. 

Iii/lg 1111d Rotwrt / luffuA,•r 111 //114 t..iwycr /~11c:Jwr111 

J.O. Sentell ( 1 ~H>tl I 983) nnd curnml 
editor Rohert A. Huffnker. The devollo11 
o( Lhcso Individuals hns made Tlw 
11/abomu low.11or n nrsl-rale publlcalio," 

In January, .i luncheon was held nl 
stole bar headquartc~ lo recoftnizc those 
who 1,layed a J)llrl In the maJ,tm:ine's 
1 ninsformatlon. IIS well :,s lhe members 
of lhe board of edilors who have ~11lded 

the IAu111er the pasL decade 11ml :i half. 
We owe these people und our collcagucs 
who drnfl Lhe nrtlcles lltnl com1wisc lhe 
rr111g11zlnl! 11 f!reat debl o( ~ruLILudc for 
their c:onlrlbul ions lo this Qutslllnding 
publlcaLion. Without lheir cornmitmenl 
or Lime :.iml cncrJ.tY, wc would lack an 
impo1'tnnl resource that helps keeri us nil 
beller inrormcd lawyers. • 

Alabama Ber lnstltute for Continuing Legat Education 
The University of Alabama School of Law 
Alabama State Bar 

Newly Revised ABICLE Handbook 

JS TECHNOLOGIES. INC. 
1516 WIUOW LAWN DRIVE 
RICHMOND. VA 23230 

www.iatoc.com 

Alabama Appellate Practice 
A Lawyer's Guide 

Now Availablel 

• Detailed Information on basic procedures, applicable rules and guidelines 
• Advice on both substance and style 

• Valuable resource forthe complicated or unusual case 

Don't miss the opporlunity to get this handbook / 

Orderfrom AB I CLE for $85 
Call 800-627-6514, 205-348-6230, or order on the internet www .abicle.org 
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ABOUT M EMBERS, AMONG F IRMS 

Abou Mf m , 

Denise I. Littleton c1nnounces thll 
relotallon of her office to 4321 
Midmost Drive, Suite A, Mobile, 36609. 
Phone (334) 304-0070. 

Phillip J. Sarris announces a chm,ge 
of his mallhil,l addl'e~s to 3106 
Independence Drive, Birmingham, 
35209. PhoM (205) 870-9940. 

Wilson Myers annovnces the reloca­
tion of his office to 600 Robert Jemison 
Ro;,d, Suitci B, Ilirmingh;irn, 35209. 
Phone (205) 945-8550. 

Michael I>. Mor"nn announces the 
open in~ of his private practice. His 
office is loci1tcd at 4252 Cc1rmichacl 

FOR WINDOWS 

1'011 'w g<JI W//lllt11us /11srr11/oil bae1111so /l's 
iJfJSlor to uso. Nou,, switch lo the 111111dou·s­
/x1SLl(//x111knip1cy Sqf/Wfll''1 flklf '.t /Ji/Slur/() II.I'll. 

Al""'"rrt I• '"'1 ""1, ;,,/,, ••r ~''"""'"'"' 1r,, fo,m, II pm,/-

C111/ to«fl)' for 11 
PIUJIJ <101110 pacltot. 

1.800.492 .8037 
811.vr C,m Suumo~~. lxc:, 
600 »~vis Strtcl, Suite ZO I 
P.O. llox ~2 
lil".IJ1'10R1 It 60204-0032 

• §IH:hiff 18 mm. 17ui ,tlablllno ltm1var 

Road, Montgomery, 36106. Phone (334) 
274-Jl J 7. 

Beverly J. Howard announces o 
chanF1e of iiddress to 640 $, 
McOonouF{h Street, Montgomery, 
36104. Ph(lne (3:14) 269-6064. 

Michael S. McGlothren announces 
the opening of his office. His mailinF! 
address is P.O. Box 2263, Daphne, 
36526. 

Kathryn A. Lep1ier announces the 
relocation o( her office to 2100 Park 
Place, Norlh, Suite 1045, Birmingham, 
35203. Phone (205) 324.1334. 

K. David Sawyer announces the 
opening o( K. David Sawyer, L.L.C. His 
orrice is located at 300 N. 21'' Street, 
Suite 301, Birmingham, Alabama 
35203. Phone (205) 322-2331. 

Russell IC. Bush announces lhe 
opening of his orOce located at 812 
Avenue A, Opelika, 36801. The mailing 
address is P.O. Box 135, 36803-0135. 
Phone (3:!4} 7 4J -4 l 71. 

David A. Onrflnkcl, formerly a part­
ner o( Datz, Jacobson. Lembcke & 
Garfinkel, announces the opening of 
his office localed at 2064 Park Slreel, 
Jacksonville, Florida ::i2204. Phone 
(904) 384-4989. 

• aonq firm 

David I\, Tomlinson, formerly with 
Conce, Young & Sibley, has taken a new 
position as ~eneral counsel with the 
Foundry of the Shoals, Inc. 1'he mall­
Ing ilddress i:; P.O. Box 916, Plortnce, 
35631. Phone (205) 760-2050. 

Kathryn R, Shelton announces a 
chanite of 11ddrc:s~ to the City of 
Huntsville, Office or the City Attorney. 
Office~ nrc located at 308 li'owrttnin 
Circle, P.O. Box 308, llunt~vllle, 35804,. 
Phone (205) 532-7301. 

Engel, Hnlr11ton & Johanson 
announces lhal Sherrie L. Philli1>s and 
Brenton K. Morris hnve joined the firm 
as associates. Offices are located at 109 
N. 2011' Street, 411• Ploor, Birmingham, 
35203. Phone (::!05) 328-4600. 

Pierce, Ledyard, Lntlll &: Wruiden 
announces the relocaUon of omccs lo 
the Colonial B11nk Centre, Suite 400, 41 
N. Bellline, Mobile, 36608. The mailing 
address is P.O. Box 16046, 36616, Phone 
(334) 344-5151. The firm also announces 
lhat C. William Daniels, Jr. has become 
a shareholder and Steph!lllie K. 
Alexander, James Robert 1'uml1>seed, 
Michael A. Montl(omery and Mnrk E, 
Tindal have become a.ssoclatcs. 

Haskell Slaughter Young & Cnlllon 
announces that Cut er H, Dukes, F. 
H!lmpton McF'11dden, JI', and John W. 
Scott hi!ve become members, Donald 
T. Locke has joi ncd as of counsel, and 
Gordon O. Jeilperson, Lynn Reynolds, 
Joseph N. Harden, Clinton C. Carter 
and Kimberly L. Hager have become 
associates. Offices are located al 305 S. 
Lawrence SLreet, P.O. Box 4,660, 
Montgomery, 36103-4660. Phone (334) 
265-8573. 

McDermott, Will & Emery 
announces Lhc relocation of offices to 
600 Thirleenlh Slreel, N.W., 
Washington, D.C. 20005,3096. Phone 
(202) 756-8000. 

Janeclcy, Newiill, Potts, Wells & 
WU11on announces Lhal Judson William 
Wells has been uppoinled judge, 
District Court o( Mobile County, and 
the name o( the firm has been changed 
to Janecley, Newell, Potts, WIison, 
Smith & Masterson. 

Wllli:un Robert Lewis, formerly of 
Pale. Lewis, Lloyd & F\tslon. 
announces the formation or William R. 
Lewis & Assoclates. Offices are located 
at 1io Euclid Avenue, 13irrninitham, 
35213. Phone (205) 871-3900 . 



Cnlnes, Woller & Kinney llnnounces 
that Chrlsto11her B. Grtitine and Julie 
Onvi11 Pearce have joined the nrm as 
associates. omces are located nt 22 
Inverness Center l"arlw1ay. Suit1i 300, 
131rm!ngham, 35242. Phone (205) 980-
5888. 

Burgess & Hnle announces Lhal 
Ethan R. Dettling, S11mucl ftl. Ingram 
nnd Van D . .Mc:.MahllD have Joined U,c 
ilrm as a.~sotlotc~. Offices 11rc Jocaleu nl 
450 Park Place 'l'ower, 2001 Park Placu, 
North. Birmingham. 35203. Phone 
(205) 715-4466. 

SIJver & Voll nnnounccs Lhtil the 
'1rm name has Ileen changed lo Silver. 
Voit & Thompson. lrvlnll Sliver, 
Lllwrence B. Volt, Barry L. Thompson 
ond Thornns C.F. Landry are members. 
omces nre loctllcd al ~317-A Midmost 
Drive, Mobile, 36609-5589. Phone (334) 
343-0800. 

Huie, Femnmbucq & Stewart 
announces U1al .Murtha Lench Thom,,son 
ond Pntri<:k O. Cl'l\Y have become associ­
ates. Offices arc loo1wd nt 800 Regions 
13ank Building, Birmingham, 35203. 
11hone (205) 251 ll 93. 

Hull, Conurly, Mudd & Bolvlg 
11nnounces Uu1l P. Ted Colquett and 
l,lndo H. Ambroac have joined lhe firm 
as associates. The mailinit address is 
l400 Financial Center, 505 N. 201~ 

Street, Birmingham, 35203-262(i. 
!Jhone (205) 251-8143. 

Oros & SUrUnS( announces lhat 
Oorby R. Wolf has become an ossoci-
11te. Offices huw rcloctlttd lo 517 
Ueacon Park, West, Birrninghom, 
35209. The new mailing address is ~.O. 
Box 190047. 35219. Phone (205) 945-
0664. 

HunUey, Jord11n & Auocln te11 
announces tht.1l Kelli D. 1\ylor­
Elhered~e and Alvin K. Hope, II have 
become associates. omecs nre located 
al 50~ Government St1·cct1 Suite 201, 
P.O. Box 370. Mobile. 36601-0370. 
Phone (331\) 434-0007. 

Michael $. Burroughs ;ind Snndm C. 
Guin, formerly of Phelps, Jenkin~. Gibson 
& rowlcr, ,mnounce lhe (ormalion of 
Burroughs & Guin, L.L.P. Offices an: 
located at 22HI 14° Street, TusCi.lloosa. 
35401. Phone (205) 349-5470. 

NowUn & McAnnttU)1 announces lhal 
Jan\C$ Patrick Lomb has hecome :rn 
associate. Offices a1•c l0Ct1lecl al 118 E. 
Moulton Slre1il, Dccah .. r, Alabama 
35601. Phone (205) 353·8601. 

Webb & £fey announces lhat Lon:loi 
A. Lein has Joined Lhe Orm. Offices Mc 
located at 166 Commerce Street, Suite 
300, P.O. Box 238, Mont~omery, 36101 
0238. Phone (334) 262-1850. 

Scutt Donnldson and Pnula W. 
Higginbotham ilnnouncc the formation 
of Donnldson & Hill,tlnbotham, L.L.P. 
Offices hove relocated to 1007 21• 
Avenue, P.O. Box 23d4, 'I\Jscaloosa, 
:154.03. Phone (205) 750-0098, 

Yearout, Myers & Tnylor aMouncc~ 
thol John C. W11tts and O. Dirk 
Tbomns hove bc:comc associates. 
Offices are relocated lo HOO Shades 
Creek Ptirkway, Sullc 500, 
BirminRhom, 35209. Ph,nc (205) 414 
8160. 

Thomnll, Mcnm, & Cllllfl announces 
that Wendell ChnmbliAft i,nd Milton J. 
Westry have become as~ociates. Offices 
are located nl 505 20" St reel, North, 
Suite 1035, Birmingham, :15203-4607. 
Phone (205) 328-7915, 

White. Dunn & Booker announces 
that WlUlnm M. Bowen, Jr. has joined 
the rirm. Omccs are localed al 290 N. 
21•1 Street, Massey Bulldin~. Suite (jQO. 
Birminl(hnm, 35203. Phone (334) 323-
1888. 

Sieve Olen nncl Steven L. Nlcholns 
announce the forrnatlon or Oleo & 
Nicholas. rormcrly Olen McGlolhern & 
NicholtlS. O(fices remain located al 
IUverview Plnzn Of(ice Tower, R3 S. 
noyt1l Slrcel, Suite 71 O. P.O. Box 1826, 
Mobile, 36(i:33. Phone (334) ~38-6957. 

Cusimano, Kecuer, ftober1s & 
Kimberley :uinouncc., lhal PhiUp E. 
Miles has become a shareholder. Ofnces 
are localed ot 153 S. Nl11th Slreel, 
Cnds<lcn. 35!101. Phone 1205) 54:l-0400. 

Cloud & Cloud announces lhe relo 
cation of offices to 52 l Madison Street, 
1•1 f.'loor, Huntsville, 35801. Phone 
(205) sa3-~480. 

Sigler, Moore. Clement11, Wolfe & 
Zoghby announces U,c w1thdrnwal of 
Patrick M, Sigler from the nnrlncrshlp 
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and lhc changing of the firm nome lo 
Moore. Clements. Wolfe & Zoghby. 
Offices ore localed al 107 Saini 1~ranc1s 
Slreel. Suite 2525, Mobile, 36602. 
Phone (334) 4:i3 7766. 

Rnymond C. Winston nnnounces Ulat 
Nonnnn G. Winston, Jr. ha~ become !Ill 
n~~ocl11l<:. Offlo:s 1.1rc locaLi.:cl ul 1800 
1211' Avenue, S0uU1, Oirmlngham, 
35205. l'hone (205) 933-2300. 

Pntton, Lnlluun, Legge & Cole 
announces lhal Chnrln o. Balogh has 
become an associate. Offices are localed 
at 315 W. Market Street, P.O. Box 470, 
Athens, 35612. Phone (205) 232-20 I 0. 

Lloyd, Schrl!iher & Gray announces 
lhnl 'reun M. 'l'h,11sher, Hownrd V. 
Downey, Jnmc~ A, Putton, Jr., Jennifer 
A. McCnmmon .ind John T. Rltondo. 
Jr. h:rvc become nssocintcs. Offices arc 
locntucl .il 2 Perimeter P:irk. South. 
Suite I 00, Birriingham, Aliibama 
35243. Phone 1205) 967-8822. 

Jock l't. Smith announces that 
Fannie nmpson-Bulls has become nn 
associntc. Offices h,1w rclocal!:d lo :l06 
N. Mnin $trc1el, Tuskegee. The m,1ilinQ 
ilddrcss Is 1'.0. Box 830419. 36083. 
Phone (334) 727-0060. 

Donel. Boles, Sykstus & Lnrscn 
unnounccs u,at Jnnnn L. lfshln has 
jolne<l lhe firm. omce.s are localed al 
102 S. Court St reel, Suite 314, 
Florence, 35630, l'honc (205) 760-10 I 0. 

Harris, Caddell & Shanks announces 
that Jeffrey • Brown has become ii 
pilrlner, and lluel Horris h:is become 
an 11s:,oclt1l1i. Ofnccs arc localed al 214 
Johns()n Sl'l'Ocl, S0ulhe<1sl. Thi.' 1m1illnA 
add,·css l:1 P.O. Box 2688, Decatur, 
35602. Phone (205) 340-8000. 

Gilmore Lnw Ofnce announces thol 
O. Cregory Ouno,tan has become an 
llbSOciillC, O((ices are localed ill 116 
Court Slreet, JJ.O. Box 729, Crave I Jill, 
36451. Phone (334 l 275-3115. 

John A. OwQn11 and M. Bradley 
Almond of Owens, Can1cr & Almond 
announce lhal Susie T. Carver has 
joined Lhc profes~ional staff of lhe 
University of Alobamn School of Lnw. 

16 MArlCH 10~0 1hr 1111br1111<1 lm1'j/1'r 

The nrm name has chan"ed to Owens 
& Almond. L.L.P .. ,ind th11l Apsllnh G. 
Owens has hecome a p.1rtner .ind Anno 
C. Northington hab become an associ­
ate. Offices are localed nl 2720 6'~ 
Strccl, Suite 3, Tuscaloosa, 3540 I. 
Pirone (205) 750-0750. 

WUlfams, Potlhoff & Wllllnms 
announces thal .lo~I P. Smith, Jr. h11s 
bccomc nn associill,e. 'fhll mallln~ 
address Is P.O. Box 880, F:urnula, :16072-
0880. Phone (334) 687-511:14. 

Bainbritlgc & Strnui1 announces the 
rl.'locallon of ilil offices to 2210 2 
Avenue, North, Birmingham, :35203. 
Phone (205) 324-3800. 

Pittman, Plllmnn & Cnrwle 
annollnces lhat Rlchord W. Fuqull,Y h11s 
Ileen nr1111ed part ncr. 'Che new (i rm name 
will be Pittman, Pittman, Carwlc & 
f'uquny, Jnnine 111. )kCinnl& ;111(1 Kdll 
Wise have become asi;ociatc5. Offlccs .ire 
located i\l 1111 Dauphin Street. Mobile, 
:)6640. Phone (334) 433-8.183. 

lland Anmdall announces lhnl llenry 
T. Morrissette, Pnlrlcln J. Ponder, 
Edwin O. Rogers and J. St1mhc11 
llnrvcy have become membe1·s. The 
firm also announces lhal J. l{e11 
Thom,,son, Jaime w. ))etbcze. ntchnrd 
M. Gnni, E. Shnne lllnck, ;md Jeffrey 
O. Dyess have joined the firm ns asso­
ciates. The firm has omcei1 rn 
Hlrminghr1m (205) 324-4400, 
Montgomery (331') 264-55:l2, and 
Moblh: (33") 432-55l l. 

Fred l.awton, m announces thal 
Wlllium nandnll r ayne has become an 
Msocialc. Orfices are loc11led in lhe 
AmSouth Bank Build inst, A11niston, 
36201. Phone (206) 2311-1084. 

Pnul A. Avron and l>nvld Murphree 
announce the formation o( Murphree & 
l\vron, L.L.P. Offices nrc located al 200 
Frank Nc:lson Building, 205 N. 20'" 
Strccl, Birmingham, 35203. Phone 
(205) 327-5555. 

Lnnge, Simpson, Robinson & 
Somerville announces a numc chnn)t(' 
lo l,nnge, Slm1>son. ltoblnson & 
SomeNille LL.I' , and I h11l l)nvld Lt 
Hnll, Frnnce11 E. Kini{, llnrald It 

Bailey nnd Jeffrey E. llolmcs have 
become pnrtncrs. Michael A. Poll has 
become an associate. anJ Cleophus 
Thomas, Jr. illlll WIii ~t. Booker have 
become of rowMcl. A n~w omcc has 
opened in Anniston, loc.~ted al the 
SouthTrust Hank ll\rildin~. Suite 501, 
36202. 01 her local Ions are 
Uirminstham, I hrnL~vlll~ 11nd 
Montg,1mcr)1. 

Zfomnn, Speegle, Oldwcllcr & Jnckson 
announces thnt Ben II. llnrrls. lD hos 
become :.111 nswci.itc. Offices nre loaited 
.il 3200 l N11licmal Bank Bllildinst, I 07 
Saint francis Street, 36602. The mailin" 
address Is P.O. Rox lJ , Mobile, '.lfifiO I. 
Phone (:t34) 6!14-170(). 

t\rthu1· Anden1en announces lhal J. 
BnrUey Cnven<hlr h,1s joined as a ma11-
a!(e1'. Ofnci:s ,ire lncalcd ttl 6:13 West 
Fifth Street, Los Angeles, Califonila 
90071. Phone (213) 614 7580. 

Brown & Bnllles L.L.C. announces 
Lhnt Doniel J. neynolds, Jr., formerly a 
circuil Judge of the ll!nlh judicial cir­
cuit. has become o/ counsl!I. omce.~ are 
localed al 510 N. 181• Street, flessemer, 
:-35020. Phone (205) ~25. 7001. 

Akridge & llnlch ilnnounces that 
Roherl H. Cochrnn has become an 
as~ociate. Oftlccs urc locHlud al J 702 
Culherin!! Court, Suite 2-D, Auburn, 
3!i8.10. Phone (334) 887,0884. 

Johnstone. Adnms, Balley, Cordon 
and Harris, a Mobile law firm which this 
year celebrated Its I 00" tnnivcrsary, ha.~ 
opened a Billdwin Counly o((icc. The 
firm also Announced thnl Charles C. 
Simpson, 11 l. rormcrly a purlncr Ji, 
Owens, Benton & Slmp~on, has Joined 
the lirm nnd will be rcsidcnl ln lhe 
Bn!dwln Cou,~ty ofncc. J. Conner 
Owena, Jr., also a former parlnl!r in Lhe 
firm of Owens, Benton & Simpson, will 
be of COUIISal lo the nITTl in Bay Minette. 

Boyd F. C11mpbcll. P.C., of 
Montgomery and the lmmil(rntlon Lnw 
Center. P,C. o( llirmln~ham announce 
I he formation of I bl! I mmlgrnUon Low 
Center, L.L.P., and lhe oponing or an 
ufficl'. .il 162J S. lJ11lv1.n·~lty Boulev:ird, 
Suite B-3. Mobile 36609. Phone (334) 
662-0314. • 



If you 're not ln su1·ed wJib I.he Attorneys ' 
Advan~ngo Profosalono.l Llnblllty Insui·a.noo Prog1·~ ... 
you should object to youl' OU.l-'ront lnsw ·or 
on the following grou n ds : 

1. You may be paying too muoh fo1· yoW' 
liabillty cove1·age. 

2 . You mo.y not have til e b1•oad cove1•age 
you 1·eally need . 

A l,torneys' Advo.1 l tagfl P1·ofossio1 m1 
LiliblULy lnf1Ul'1\nc.'O o fl'orA brood 

oovemR'(l., up t.o $10 million In limits 
1i 1·ogrnm bonal'U.i, I noludu 1 

• F1l'8t Dollar DoJellffe 

• Olat m 11 Expense iu Addltlon to 
Liability Ltmtts 

• Risk M~gcn11ont Proirrruu 

• Full Pt•Jor Aotlil Covemice Avnlhihlo 

Hu:ii of nll. 11.'s uncltwwrillou by TIO IMurnnco 
CampnJlY, A.M. BooL rn.lflcl "A" ('b'xoolltmt), Xf 

mTT7 p,.ofes.rio110/ Liflbilit y 
L.£...!:.!J J II u ll'm1 ce, I II c. 

lll1 NSURANCE .. 1 

IJon'L deJayl Jl'or rooro 
infcwmnUon. Lnaludlng 
a no-obli R'8,tlon 
Cf\ 1 ol.t\llon, ortll todny . 
Plue you'll rOOUivo n 
fr<'() oopy or The 
Q111wter Hou,·, 
Uto nowsloUor for 
Attorneys · Advanlal{e 
lnl:iu reds IJmL 00 11 l.l\lllH 

uRtif\il , praoUc:u.l 
1nrormatlon on wo.yH 
t.o mnnago rlak In you1· prnoUoo. 

P1•ote&alotml LlobUlty ln 8 UJ'lYI OU, 1110. 

300 Oell1w1u•o Avon:uo • P.O. J3ox 228 '7 
Wilmington , 11lll 10891:1 

1-800-441-9385 
F ox: 1•8 00-710 •341 I 

www.~utz-pll .oom/l awy urs .ht.ml 

Attorneys' 
~dvanfage 

J>rofM11lowt1 Ullbll//.y Cl>vlll'"K" 
Ott PaVONblo 'Ttrm• 



BAR BRIEFS 

• Tht: Lee County Bar 
i\Jl11oclatlon rccenlly awarded 
the ''Spud Wright 
Jurlsprudcnllal Award" to 
Thomns Samford. The award is 
in memory of the late Jud~e 
Spud Wrillhl and honors mem­
bers o( the lc~1I profession by 
recollnilion of a c:mier of cxlra­
ordlnnry contributions anti sl.lr­
vicc Io lhc kRal profosslon and 
lo lhc community. Mllw W/1/lums co11vrut11/ut1JS Jwlu" 

S0111fo11f. 
J udgc Sum ford graduated 

from Princclon University, 
muy,w cum lat1dt1, and was n member of Phi Bela l{i!ppa and on 
an NROTC scholarship. He was commisslom:d Into Uit! lJnili!d 
States Marine Corps and served three yC11rs on act ivt! duly. I le 
Lhcn returned lo lhe University of Alabama School uf Law and 
graduated first in his class. He later ~crvcd as president or lhe 
University of Alabama National Alumni Associution. 

Do one thing, 
do it well. 

Co,porate T,;,s/ Services 
WC SPECIALIZE IN TH[ ADMINISTRATION OF 
CORPORATE TRUSTS AND RELATED SERVICES 

Wr lCH R£0Ulf\E A FIDUCIARY 

• ESCROWS 
• CORPORATE l'RUSt AOMINISTI\ATION 

• ll£GISTRAll ANO PAYING AG(NT 
• SAFEKEEPING SERVICES 

FOil MOAE INFORMATION CALL 
DENI MAnHEWS IN OUR TRUST O(PARTMENT 

{205)868·4873 

FIRSI' ~ CONMERCIAL 
~BANK 

MIMIIK ,o,c • • , • .fff//r,t, ,1,1~.,.,., H.,. ,111 Oi,p. 
n,,.,,.;,,,1,11,,., l&laA,,tu, 

70 MAl1CH I Ut>O n,~ ~/111>olma /,,iu·11tt 

I le cnlcrcd 1,rlvalc praclicc Ir, Opclik,1 1111d 11lso continued a 
rmnlly tr,1dltlon or being general counsel or Aubum University, 
until 1995. I le served ns Opelika Municipal Court Judite for 17 
)!Cars. Civic 11ctivilies have included sorvinl( 11~ nresldenl of the 
Opelika l<Jwanis Club, president of the Opelika Chitmber of 
Commerce and chair of the Uniled Wny. I le I~ nctive In the 
'Mnily United Methodist Cln1rch. 

lmmudfar,, Pv_st $,.'(/ion Chairm11n M11rk P. IVifli11ms (et~,,~r) pl'l!:,t!tl/,, chreks 
In (}m11 Km R11ntf11fl (l1•h/, /Jr,/1:ursitv 11(/1/11/iamu ::icl11x// efl11tl', (l/ltf [)(1011 
fJ1mv Currlur (rfgh/J, Cwnbidfnnd Sdiouf ,if f,aw, 

• The Uunkru11tcy and Cummilrcinl Lnw Section of the 
Alabarn:1 Slttlc Bar contrlbulctl $3,000 ,,er school lo Lhe 
Univcri;ILy of J\lubamu School of Law nm! the Cumberland 
Scho<ll of l,nw lo sponsor teams from each law school for the 
Sixth Annual Judge Conrad B. Ouber$lein Moot Courl 
Competition lo be held in New York City thili month. The 
competition is sponsored by St. John's University School of 
Law [Ind the American Bankruptcy Institute nml i6 lht! 
nation's only moot covrt complllilion dcvolcd ~nlircly lo 
bankruptcy. The competition is dtisl!Jncd to promote and rec• 
oitnir.c Lhc fincsl sludcnt oral and written advocncy on n sig-
nlfic.inl prohlc11, in b:1nkruptcy pracl ice. • 

Do You Need a T .. ce Expert? 
* T ree Vuluntion 
" Pesticide Onmngcs 
• T ree Cnr c 
" Registered For esters 

• T ree Protection 
* T imber Trc puss 
• 'fr ee Assessment · 
* Ccr lilicd Ar borists 

Southern Urban Forestr y Associntes 
205-333-2477 

P. o. Box 1403, No1·thport, AL 35476 



D 

1 1 ~I (;l 
. ,~-L Ltl ~ '" (, Gt:l \.:" 

' I ~ (: L1 t; :lJlnri 
/!Jt~t ~ m~ill GL~1~r18 

July 9-11, 1998 o ff'@~ ~ 
Perdido Beach Reselll: ~/JMiJ ~ dJml?r7m 

Orange Beach, AL e:;-s. 
_.-.,.;..._......... I Gadsden attorney Gregory S. Cusimano 



MEMORIALS 

John Peters Ansley 

W hereas. John An~lcy was nn uctive member of Lht: 
Blrminit!.m, Bur A.~~oclnlion ,ind Lhe Alabama State Bar 

al Lhc Lime of his dlilllh on Wednesday, October 15, 1997: and. 
Whereas, John Ansley wos born in Philadelphia on January 

14, 1914; il11ll, 
Whereas, John Ansley's family moved to 13irminghnm 

where his folhcr was for many yenrs the principal of Barrell 
School (Woodlnwn): nnd, 

Whereas, John Ansley atlendcd lhe Blrminrtham Public 
Schools and while n studenl. 11L llhilllps I lis<h Scht-)(}I won U1e 
annual stnlewide ornloric11l conlc:;t ~nonsored by the 
RirminghC1m Nru11s; nm!, 

Whereas, J<ihn An:;lcy'i; h1tcrcsl In public spcal<l ng rind In 
Alnbama history and pollllcnl sde11t:e conlinued. Discussion 
of po Iii lcs often led Lo hi:1 rec11llhig 11nd rccounllng lhe mov• 
lng accct>l:lncc speech of A<llni Stevenson; lhe fireside chats of 
rDR: Winslon Churchill's courageous onJ eloquent war-lime 
speeches: llnd Lhc riolillcal and Judlclnl career of Just ice I Jugo 
Bluc.:k - nil Lhcsc ond more furnished interestinll nnd 
provocative co,·vcr:mtions: rmd, 

Whereas. John ,\nsley attended the University of Alabama 
and was awarded his underitraduale and lnw deitree5 by 
Alabama. 1\1 the unlvcrslly h1: wn~ n member of lhl.'. Sigma 

John McNeel Breckenridge 

W hereM, M;ick Bnickcnrlllgc, who died on June 1. 1997, 
was n lo11g-limc member of the Birmingham Bar 

Assoc:iatio11 nnd lhc Alab11mll SUllu BiJr: rrnd, 
Whereas, Mack fJrcckcnritlgc wtts born In Samson, Alabamo 

on Augu~t ~. 1907 where, upon his (ather's deati,. he 
:issL1tnud, t1l Lhc age of tG years. a folhcr•likc rcsponsihility. of 
hulplng his moLher 1·alse his seven younger brolhers and s1s­
Lers: nnd, 

Whereas, Mack Breckemidi;ic, under those dlfficull circum­
stances, itradw,te,I from his<h school, allcntle(.I amt i,tratlualcd 
from Birminr:tham•Soulhcrn CollcAc 1111J n:ccivcJ his law 
dc[lrec from Oirm1nf(ham School or l.,1w; t111tl, 

Whereas. Mack Ureckcnrldl{c served his counlry well in lhe 
United Slalc~ Navy in Lhc South l>aclfic during World War U: 
and, 

Whcrclls. Mac_k 13rcckc11rid1te Joined the City of 
Blrminghnm Leg.ii Department in 1968 as an nltomey, rcpre· 
scnling the City of Birmingham under nvc mayors (W. 
Cooper Green. Jrimes W. Mor,tnn. Art I lanes. Alberl Houtwell, 
and George Seibels), and served as city atlomey from 1960-
1974, difncult, turbulent ye.irs durinit which Birmingham 

no MAnCH toun 
111• """'""'' '"11/'J/••t 

Alphn ~psilon social fr11ler111ly; and, 
Whereas, "the law" for John wns n "iealous mblrcss:" wilh 

golf and Shoal Creek as close 5cccmtls; ill1d, 
Whereas. John Ansley wa.1 a member of U,e Alubnma State 

Bar and the Birmingh1m1 Bar Associ11liM since 1938, a loml· 
lime t,artner in lhc law Orm of Spain, Gillon. Riley, Tote & 
Anlllcy, and practiced law for over 40 years in Birmingham: and. 

Whereas, Joh,, Ansley WtlS tin ,1genl In Lhe fHleral l~ureau 
of I nvesUgaliu,, during Lhc war yen rs: and, 

Whereas, John Ansley was o fnllhful member of the l~ir~l 
Methodist Church()( Hlrmin~lu,m and in liilcr yt!,irs of 
Canterbury Methocllsl Church: aml, 

Whereas, John, In his pcrsonnl lifc and profcs:1iort, sought 
lo follow the exhortnllon of lhc prophet Micah lo "do Juslly. 
love mercy, t111d wnlk humhly wllh Lhy Cod"; ttntl, 

Where11s, we d~sin: lo express our uecp r11g,,rtl for John 
An!llcy ;ind our prnfountl sense of loss In Lhc passing of our 
dislingul~hed collc:1guc who served our profes~lon wt:11. 

Now, therefore, be il resolved, that lhis resolution be spread 
upon Uw mlnuLes of lhis executive committee and copies 
Lhcrcof be scnl lo Ruby Syx Ansley. John's beloved wife. 

- tephen O. Henin ger 
President, Blnnln~hnm Bar A.<1sociaUoo 

benemed 1tre.1lly from his wisdom, foirnc.~~. self-reslrninl, nnd 
unfailln,t courlesy: ,ind, 

Whereas, Muck Urcckcnridgc cnlcrcd the private practice of 
law wilh thc law firm ur Cabaniss, Johnston, Dumas, & 
O'Nct1I fur approxlmntcly ten yc:1rs nfler reliring as city altor­
ney; tmd, 

WherctJS, Mack l:lreckcnridgc was an active member of 
Aldcrsg11Le United Melhodisl Church (formerly known a~ 
Eleventh Avenue Methodist Church); and. 

Wherens, we desire lo express our hlith reitnrcl ror Mack 
Breckenridge tmd our deep sen~c of loss in Lhc pa$sing or our 
dislingulshcd collcaAue who sc1ved our profession well, ilnd 
porticulnrly lo cxpl'css this lo hi~ wire of 59 years, Ann 
'rhreaditi II Hn.:ckt>nrith(c: lo his su11s, John McNccl 
Areckcnridge, Jr. or·1~1mpu. Plorid,, and Joe Boytr Breckenridge 
of t3irmln~ham: and Lo hlil daughter, Judy Breckenridge Mann 
of Birmln11h11m: and lo u,c re~l of hib family. 

IL lb therefore, hereby r~solved, that this resolution be spread 
ur,on lhc minutes of lhis executive commiltee and copies there ­
of be scnl Lo his wife, Ann 1'hre.id~ill Breckcnrld$!e. 

- Stephen D. Heninger 
Prc11ldent, Blnl1lnghnm Bor Assoc.ii\tlon 



John Patrick Carlton 

Whereas, John Patrick Carlton wi,s nn nctive member o( 
tht: lifrminl!ham Bnr Association ,rnd the Alabmnn State 

Bnr al Lhe lime of his denth on Sunday, May 18, 1997; ,ind, 
Whcrc.i.~. John Patrick Carllon attended Lhe University of 

Afnbamn, gradulll bit in 1958 with il bachelor of arts degree nfler 
perfol'mlng as First Trumnet In the Million Dollar Band: and, 

Whereas, John P!!Lrick Cnrlton grudw1led from Lhe 
University of Alabama School of Law fn 1960 with a bachelor 
of laws degree; di~lingulshcu himself ilS editor-in-chief of the 
Alabama /..atJJ Rcwiaw; as an honored memher of Omicron 
l)elta Kappa Society, Sigma Della l<itp1la Law l•'ralernfly and 
Th1:ta Chi Frnlcrnity: and, 

Whereas, upon his graduation fru1'11 lhe University of 
Alab:unil School o( Law, John Patrick Carlton praclic1id law 
for three years in lhe United States Army Judge Advo<:-0le 
Ceneral's Corps, and be~lnnin~ In 1974, founded and prac­
Liced in lhc law firm under the name of Cnrlton, Vann & 
Slichwch urllil his death; and, 

Wherl!as, John Patrick Carlton was recognized and highly 
regarded by the bc,,ch 1111d b11r as a keen and dmgenl lowycr 
who promotud Justice while fairly and vfltorously representing 
his clients. and selling t111 example of selnessness nnd nrofes-

Richard Hughes Clem 

Whereas, nlchard t-1. Clem was n mcmbcl' of the 
!!irmlnghnm Bar Assoclallpn and the Alabama Stole Bar 

nl the time of his death on Al)ril 23. 1997; 11nd, 
Whereas, Rlchilrd H. Clem was born In Jcfferson County on 

J,muary 3, 1930 and was a lifelong resident of BirminRhnrn, 
gradualln~ from Woodlnwn l li,th School In 1948; and, 

Whereas, Richard H. Clem altended I loward College 1111d 

joined Lht: Unilcd Stales Army, serving In lhe s2nd Airborne 
Division during the I<orcan connicl; and, 

Whereas. llichnrd 11. Clem returned to Birmingham, com-
11leted his untlcrgraduulc sludlei; al t he University or Al:1bamn 
al Birmingham In 1973; ruic.l worked in the contract division 
at l layes Aircrafl: and, 

Whereas, Hichard M. Clem received his Juris doclor ilel,lree 
from Birmln~ham School or Law and was admitted lo nrac­
Ucc l,,w In the Stale of Alabama in 1977, 1m1cllclng law until 
1984 when his health forced him lo ,·elire; and, 

Where-0s, Richard 11. Clem was a lifetime membur of 
Ruhama Btiplibl Church, hilvinR served as the chairman of 
deacons on numerou& occasions and the teacher of lhe 

slonnlism by providing milnY hours or pro bono work; nnd, 
Whereas, John Patrick Carlton was an active lifelong mem­

ber of Centro I f't1rk Bapllsl Church, Joinin~ I he snnctuary 
choir at lhe age of 15, and fallhf11lly scrvin~ as chah·man of 
the deacons, chairman of lhc board o( trustees, and interim 
minister of music; ru,d, 

Whereas. John Patrick Carlton loved life and lived life lo it"5 
fulh:sl, perfcmnin~ with the Hirmingham Town an\! Cown 
Tht!atrc under the direction of James l lotchcr, and POl'Lraying 
the role of his r,ersonal idol, rranklin Delano Roosevelt, in 
productions or "Annie'' and In a one-man show lhroughoul 
Lhc state and Southeast, lo itrcat acclaim; and, 

Whereas, we desire Lo express our deep regard for John 
i'alrlck Carlton and our profound sense or loss In the pa~sing 
of our disLingulshcd collcnjtuc who served our profession and 
delighted U1e hearu of untold Alabamians. 

II is therefore. hereby resolved, lhat this resolution be 
spread upon the minutes of lhls exE;culivc commillee and 
copies thereof be sent to his wife, C111'0lyn, :ind to his children 
and Lheir spouses, Laura C. and J. Scoll Vickery, Clarence A. 
ilnd Mary K. Carlton, and Paul J. C:.rllon, Ill. 

- Sle1,hen D. Heninger 
rr uldcnt, 8im1in,ihnm Oar Assoclnlion 

Outreach Sunday School class for some 20 years; and, 
Whereas, Richard It. Clum WilS active In the Ea~L l.nkc 

Masonic Lodge and Lhc l(cnny Morgan Croup from Woodlawn 
Hli;th School which raised muncy for Samford University 
Foolball Scholarships: :ind, 

Whereas, Richard H. Clem, followinR his retirement, spent 
countless hours providing le:~nl sen1lces and assistance lo 
friends and members of his church al no expense: and, 

Where11s, Richard H. Clem was recognized a~ one who gave 
freely of his time, lived a full, but modc~t llrc ,md provided an 
example of all that is good and right In our profession; ttnd, 

Whcrnas, we desire Lo express our deep rcg::ird for Hlchartl 
1 lughes Clem aml our profound sense of loss ht the 11;,s~ing CJf 
our dislingulshcd colleaRue who served our profe!sion well. 

IL is lhtm~forc, hereby resolved. lhal lhls resolution be 
spread upon the minutes of this executive commillee and 
copies thei·eo( be sent lo his wife of 47 years. Mary Louise 
Clem, his douRhter, Palrlclu Clem Slocum, and his son. 
Hichard l lughes Clem. II. 

- Stephen D. Heninger 
Pre!litlenl, BlnnlnAhnm Bar Asaoclntion 

--- -------- -- -----·---- - - -- -----; i:;::1,,,Vr1bi1,11«Lffll'llf'r MAR CH 1090 I 6 1 



James H. Dodd 

Whereas, Jami:$ Dodd was an active member o( the 
Birminiihnm Bar As~ociation and the Alabama State Bar 

at the lime o(h1s denlh on Saturday, January 18, 1997; 1md, 
Whereas. James Dodd was bom in Citrbon Hill, Alabama on 

September 8, 192,1 and l{l'adualed from Walker County I ligh 
School In HM2; and, 

Whereas, Jame~ l)()dd next entered the United Slates Air 
Corps and was trained Mn cadcl offlc1ir 11l Lho University of 
'l'enncsscc, and lhcn, ns a Llculcnanl and navigator. ntlw 60 
1nlssions In Lhc South Padfic during World War LI and earned 
(I nun1bcr of combol medals; t111d James Dodd was discharged 
from the Air Notlonol Guard In lfl62 with the rank of captain; 
and, 

Wheteas, Jame~ Dodd itrndualed from lhe University or 
Alabama Law School in 1951 nnd 1m1cticed l;iw in 
Birmingham until his dcalh; 1.111d, 

Where,1s, Jnmes l)odd was recoitnir.ed ;ind histhly rl!gardcd 
by the bench and bar as a keen and dllistcnt lawyer who fairly 
and fearlessly pursued llw causes of his clients and lhl! causlls 
or justice while pn.widlng an l!xample or :ill Lhbl is good and 
right in our profession: :ind, 

Merron Alton Hodges 

Whereas. Merron Allon I lodges was n member of lhe 
Birmlnghnm Bar Association ilnd the Alabam11 State Bar 

al Lhc time of his death on Snlul'day, Moy 31, 1997; and, 
Whereas. Mcrron Allon I lodiies received a B.$. dellree from 

lhe University of 't'ex11s (A11stin), nnd M.Ed. dcstrce from 
Eastern Wnshinitton St11tc Collel(e, a l'h.n. from the 
UniversiLy of Texas I lcall'h Sclt!nc1: Center or I louslon tmd H 
J .D. dell rec fronl Birmln~hiun School of law: anti, 

Whereas, Dr. I lod~cs wn~ a professor at lhe University of 
Alab:imu :il Blrmln)tht1m and sccrulury of the Birmingham 
13ar As~ocialio,,'s Medical Lial~on Commillec; and, 

Wherco:1. Dr. I lodges' involvement in research and public 
policy included being special assistant for lhc president of 
I lealth Policy Oewlopmenl nt th1: University of Texas Health 
Science Cenler of I louslon from 1!)82 lo 1984 ilS well as leA· 
islntive assistant lo United Stales Con,tressman Phil Cramm 
from 1980 lo 198l: and. 

Whereas, Dr. I lodge.~ w.i~ lhc reclphml of numerou.~ 

Whcrea~. Jamel> Oodd received many honor~ :ind awards 
durinlt his career. Including being induclcd into Alabama·~ 
Who'~ Who: and, 

Whcrea~. James Dodd was an active member of Ridgecrest 
Baptii;L Church from 1957 nnd taught Sunday School there 
for many years; .ind, 

Whereas. James Dodd gave freely of his time 11nd to serving 
his church rind his community; nnd, 

Whereas, Jnmc:i Dodd loved fife nntl brought good spirit to 
all who had Lhc occasion lo know him: and, 

Whereas, we desire to cxnrcss 011r deep reA,ird for James H. 
Dodd and our profound sense of loss In l he pnsslnit of oul' di~­
tlnitulshed col loal(lle who served (lur nrofc~slon well. 

Now, lhcrcftm:, he il hereby 11csolv1Jd, lhul lhls rcsolulia,, 
be spread upon tho minutes of I his cxecullvo committee ,rntl 
coplc~ Lhcrcof be ~<ml Lo Connie Brn1.ll Dodd, his wife; 
WIiiiam 13rcnl Dodd, his son nn<l lnw pnrlner; his daughters. 
l{arcn Zito and Crissc ttrnm:o: nntl his brolher, Lewis G. 
Dodd; and hi~ sle1lmolher, Bida Dodd. 

- Stcpbllll O. Heninger 
President, Blnnlnghnm Bar Assoc:lntlon 

awards, lncll1dinit oulstnndinll nut h<1r, Jmmw/ ,,f Allled 
/-lea/th, 1987; award of merit. ·rru11.1s Society of Allied I lcallh 
Profession$, 1982; nrcsidcnllal cil11lion, Am11rican Corrective 
Therapy A~socit1tlon, 1977; 11s well as other aw11rds; and, 

Whcrca~. IJr. I lodges w11s t1 mcmbl.lr o( the i\ssoclalion of 
Scho<,ls of Allied I lcallh Profc~slons, the American Congress 
of Rchubilllnllon Medicine, Nnt lonnl Rchnbllitation 
Assoclalion, and I he Smithsonian Assoclallon; nnd. 

Whereas. Mcrron Allon Hod"es was well-respected in lhe 
community ror his work in lhe me\licnl, le1tal and educational 
tields; and, 

Whereas. we ucslrc lo express our deep restard for Dr. Merron 
Allon I todites and our 1wofouml sense of loss In the passing of 
our dislinstuishctl coll\:illolllC whp served our profession well. 

It is, therefore, hereby resolved, thnL Lhls rc~olullon be 
spread uJ)(m the minul~ of lhi5 executive commillee and that 
cupii:s lhcreor be $tril lo Or. I lodges' wife, Mary Jo I lodges. 

- Stephco 0, Heninger 
Prc11ldenl, Blrmlnl{hnm liar AuociaUon 



Judge Joshua Sanford Mullins 

Whereas, Judge Joshun Mu11i1,s wc111 born September 9, 
1923 In Alexander Clly, Russell County, Alahamu, nnd 

died M:m.:h :i, I !l\)7, in Birmingham, Alabama, uge 7~ ye;srs; 
and, 

Whereas, Judge Mullin:; ~rndunted from Mnrion Militnry 
Institute, after ,vhic:h he entered the University of Alnb11111a 
l,11w School where hi~ sludlcs wel'e Interrupted by service in 
lhc United Stoles Army Corps tlurlnrt World War 11: nnd, 

Whereas, Judge Mullins 11nc.lctl his missions as n bombardier 
navigator in 8 25s of lhc 'l\vclflh Air l~orce on VE Day. from 
which he relurneo to grm.lunle from the University of 
Alobama I.aw School in 1946; nnd, 

Whereas, Jud!le Mullins enlered lhe practice of law in 
Birmingham, Alabama, in the Orm hc,,dctl by Harvey 
Deramus which bec.,me Deramus & Mullms in 19!i0; and, 

Wherens. Jutl,te Mullins was elected lo the circuit court 
bench in 1976 .1nd served in lhe civil division of Lhal court 
unlll his rclircmenl In 1995; he then returned lo lhc succcs-

Barry Reed Tuggle 

Whereus, Barry 1\JRJtle was an aclivc member oft he 
Birmlt,~ham Bnr AssoclaUon and the Alab11m11 Slnte 13ar 

nl the time of his <lcalh on Monday, June 30, 1997; and, 
Whereas, Barry Tuggle was born on June 21, 1967, in 

Birmingham; was raised in I luffman, Al.ibama; and graduated 
from the University of Alabumn with a bachelor of nrls degree, 
mnjorin~ in history: and, 

Whereas. Burry Tuggle received his Juris doclor from the 
Birmingham School of u,w on May 22. 1994; and, 

Whereas, Barry Tuggle disllngubhetl himself while in lilW 
school us 11 membllr of Sigmn Delln J<arma, n leAal honor soci· 
ely; and, 

Whereas, upon his rtradualion from Lhe HirminJihom 
School of uiw. Barry 'l\i~lc practiced law in Blnnin,ihnm, 
Alabama, with the Arm of John5on, Liddon & Tuggl1?. until 
the lime of his death; and, 

Whereos, Burry 1\Jggle was recognized nnd rega,·ded ,1:1" 
keen and diligent lawyer who fairly bvl fearlessly pursued lhe 
c.iu:;es of his c1ienls and U1c causes of Justice while providing 
an example of all lhat is good and riAht in our profession; 
tsnd, 

Whe_rcas, Barry 'l\1ggle was on ncUvc member or I luffmnn 
Rnplisl Church; and, 

6«>r tirrn of l)er11mus & Mullins. fohnslon, Oarton. Proctor & 
Powell, L.L.I'. until his death; and. 

Whereas, Judge Mullins will always be remembered by all 
who pr11cllced bcfu1·e him for his legal scholarship, lntc~rily 
and dedicated service <111 leavened wllh ,, kindMss, a sense of 
humor, and II c11rc Lhal lawyers' and lillg,int.' exlld!lal1on~ o( 
the judicial system be met; and, 

Whereas, Judge Mullins thereby was deeply res peeled, 
ndmlred, um! loved by mcmb,m of lhe bench and bar, ns well 
a:; the community al large; 1111d, 

Whereas. we desire Lo exprc5.1 our deep reitard and sense of 
los~ In the p11sslng of our broU1er in thi~ honorable profes­
sion. 

It Is, therefore, resolved, lhul lhls resolution be spread 
upon the minules of this executive commillee and that copies 
thereof be sent to Judge Mullins' wife, Jane, und lo hi~ son, J. 
Sanford Mullins, Ill, and to his daughter. Mnryon A. Allen. 

- Stephen D. Heninger 
Pn shlcnt, Birmingham Bar Assoc.l11Uon 

Whercns, Barry Tui,1rtle ~ave freely of his time, actively serv· 
ing as a member of the Birmingham Bar A.~sodation, the 
American 1'rl11I L11W)ler$ Association, Lhc National A.~i:oclntlon of 
Criminal Defense l.aWycrs, Lhe Alabama Young Republic.ins, 
and the chalrman of lhe Policy Exchrmi,te Foundation; and, 

Whereas, Barry Tuggle loved llfe and lived life Lo the fulle:;t, 
brinRing l.iughter and good spirit to all who had the occns!on 
to know him, and who possessed a sharp, quick wit and n 
conta~ious sense or entllusl:1sm; and, 

Wherca~. Barry Tuggle was a devoted husband to his wi<c, 
Sallie, and a loving father to his daughlcr, l.ila, who looked 
forward with anticipation and delight for the birth of his sec­
ond child, llnrrlt! Reed, born on Oecemb!!r JG, 1997; ,ind, 

Whereas. we desire to express our deep regard for Onrry 
1\1gglc and our profound sense of loss in the passinit of our 
dislingufahed colleague who served our t)rofcssion well. 

It is therefore, hereby resolved, thnl this resolution be 
spread upon Lhc mlr1ulcs of lhls execuUvc commlllco find 
copies lhereor be sent Lo Sallie M. 'l'u,irtlc, 11arry Tuggle'!\ wire: 
Mr. antl Mrs. Charles Tuggle of 1'russville, his parents; Mrs. 
Effie I lowell or Trussville, hi§ grnndmother; and Timothy 
Tuggle, his brother. 

- Stephen D. Heninger 
Prc11ldent, 6innln,lh11m Bar Mdoclntlon 
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Malcolm Lynch Wheeler 

Whereas, Molcolm Lynch Wheeler was and had been an 
active member or Lhe Birmingham 13ar Association and 

lhe Alabama State Bar for 57 years al lhe Lime of his death <m 
Pebruary 23, 1997, in Rirrningham, Alab11ma; and, 

Association ;ind was the count-y administrator for Jefferson 
County for 12 years; and, 

Whereas, Malcolm Wheeler was a lifelong re~idenl of 
Birmingham, Alabama, beinA Lhe son of the late Circull Courl 
Judge Robert J. Wheele1· and M«ry Beggs Wheeler; and, 

Whereas, during hL~ long and successful Jlraclicc, Malcolm 
Wheeler csl:iblishecl n reputation as a tireless worker. worlhy 
oppor1e,,L a11cl legal schol(lr. lie WtiS a general praclilioner In 
Lhe fullest sense, but during his latte1· years he devoted much 
of his practice to real estale and estate administraUon: and, 

Wherea~, Malcolm Wheeler gradualcd from Birmingham 
Southern College in 1936 wilh a B.A. degree and subsequent­
ly received hi~ law degree from Birmingham School o( Law; 
and, 

Whereas, Malcolm Wheeler's life and career set.~ a worthy 
example for his enlire profession and w~s one thal will be 
long remembered by the Birminf!ham Rar; ;ind, 

Whereas, Malcolm Wheeler honor11bly seived his country in 
the United States Navy during World War 11; and, 

Whereas, we now desire to expres5 our deepest regard for 
M11lcolm Wheeler and our sen~e of grallludc for his dislirl­
f!tJished 1=11reer. 

Whereas, Malcolm Wheeler was a volunleer r1nd board 
member or The Shepherd Center in ls:ast L,ake, and wr1s a 
charter member of two Methodisl churches, Wilson Ch11pel 
United Methodist Church and l.11ke I li~hlimd UniLed 
Methodist Church; and, 

It is therefore, hereby resolved, thal Uiis resolution be 
~1,read upon u,e minutes of this executive committee and 
copies thereof be sent to his widow, Virginia W. Wheeler, his 
two sons, Warren 0. Wheeler and M. Wayne Wheeler, and his 
daughter, Blnine W. Beiersdoerfer. 

Whereas, Malcolm Wheeler served as a 1i'lcrt1bur of lhc 
80<1rd or l)ireclors of Rirmlngham Pcder:il Savings & Loan 

Walter f,nmar Allen Willlrun B. Fcmnmbucq, Sr. 
Mon/gome,y Blnningham 

Admilted: 1961 Admitted: l951 
Died: December 29, 1997 Died: December 23, 1997 

Joan Van Almen James David Ford 
lake Oswegq, OR Carl(lhersvil(e, MO 
Admiiled: 1.982 Admlltad: 1978 

Died: ){lnUal'y 14, 1998 Died: April 26, 1997 

John l'eteri; Ansley Lawrence F. Gerald, Jr. 
8/rminghmn Monl{}Omery 

Admilted: 19::?8 Admitted: 1940 
Died: October 15, J 99'! Died: October 13, 1997 

Ernest Hampton Brown Merron Allon HodJ{es 
Birmingham Birmingham 

Admitted: 1963 Admlltcd: 1.9.96 
Died: No11cmber 2.1, 1997 Died: Ma113J, 1997 

John Vounl{ Christopher Drayton Nobles James 
7'uscaloosu Blrmbl!J/wm 

Admitted: 1.94.9 Adrnllfed: 1!)69 
Died: October i. 1997 Died: December 23j 1997 
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- Stephen f), Heninl{er 
President, BlrmJn1,tham Oar Assoch1tlon 

James Paul Lowery 
MQ11lgomeru 

Admitted: 1956' 
L>ie(I: .l(muary ll'J, f IJ.<JS 

Margarette Kennedy Persons 
Birmingham 

Admitted: 1937 
Died: August 25, 1997 

Jesse H. Slaughter, Jr. 
Stocki on 

Admitted: 196~9 
Diec/: September 2J, Wl/7 

Rick A. Wllllam11 
Mo11tgrJme1:11 

Adrnllled: 1976 
Died: December 7. 199 7 

Bloys Gregory Wood 
Talladttga 

,'ldmittcd: ;977 
Died: Januar11 I; 1998 



Carl W. Albright, Jr. 

W her~IS. Carl W. Albright, Jr. was born in Tusealoosn, 
Alnbamn on April 27, 1944, attended Sla(ford 

Elementary, 'l'uscaloosn Junior I ligh, and 'l\1scnloosa I llgh 
School; nnd, 

Whereas, he entered the Univcrsily of Ali1b11ma in 1903, 
where he was an active member of lhc Alpha Thu Omega 
Pralernily and where he earned .i degree In aeronautical engi. 
ncer/ng In 1967 and n Juris Doctor In 1970; and, 

Whereas, following his :idmls.'iion lo Lhe Alabama State Unr, he 
entered lhe private practice of law wilh lhc firm of Rosen. 
Wright, I larwood & Albright, during which Lime hew~\ nctlvely 
hwolved in lhe work or Lh!! 'lusc.,loosR County Bar A.'\.~oclntlon, 
serving ns presidenl of lhc as.~ociaJ Ion in 1981; and, 

Whereas, Carl lefi lhc private practice of law in 1981 lo begin 
a dlstlnf.tui~hed career in banking, joining lhe PlrsL Nnllorml 
Uank of'l\1sc,iloosa us Its general counsel. In 1983 he was elect­
ed cx~cullvc vice-president and a mcmt,~r of lhe board of direc­
tors. Following the merger of First National H,mk o(Tuscaloos.i 
wilh AmSouth Bank in 1988, he was elected tm execullve vice­
l)l'esidcnl of AmSouth ljnncorporallo,1, ch11lrman or the 
'l\lscaloosa Board of Oirectors, and :m area executive for West 
Alnbama operaliMs. In 1993 he WM honored by being elected 
lhe president oi U,c Alabama 13nnkers Association: and, 

Whereas, Carl WbS II lirclcst1 civic leader, serving as ;1 director 
o( the Rluck Warrior Council of lhe Boy Scouts of Amcricn for 
17 years. ns a director and president of DCM foundation. as a 
director and ch11irman of Commerce of West Alabamii ni,d :is a 
director ;md chairman of Lhe 'l\.tscaloosr1 County Industrial 
Development Aulhority. where hi: 11clively p~1rsued the rccrull· 
mcnl of nl'W in~1Jslrles lo Tuscaloos.1 County and was instru­
mental in aLLrncllnii major industries such its JVC, Tuscaloosa 
Steel, and Mcn:cdcs Henz to locale In Tuscilloosa County; nnd, 

E. Hampton Brown 

The staff and board of directors of the Legal Aid Socii:ty of 
Bitmin1,1ham1 Inc. sadly nolu the passlnl,{ of E. Hamnlon 

Brown on Novemb~r 4!9, 1997. I tt1mpton wns a proud grndu­
nte of the University of Alabama, receiving hi~ RS. degrei: in 
commerce and business adminislrulion in 1961 and his J.D. 
degree In l963. I le was a~milMl to Lhc Alabama Stat!! Bar in 
1963. 

Hampton began his praclice <IS an assistant district attorney 
in Huntsville, Alabamn. 1 lampton also served ..is :in :u;sist;mt 
clly attorney in Hunlsvillc and with the l,e~al Aid Society of 
Madison County. from 1976 ur1lll his death, I lampton was 

Whereas. Carl wa~ 11 staunch supporter of Tu~caloos1:1's 
institutions of higher learning, sorvlng as a member of lhe 
president's cabinet al the University o( Alabnmn and scrvinit 
for 14 year!\ on Lhe Board of Trustees of Stillmnn Colll!l(e, 
where he also served as president of the Stillman College 
1ruunclalion and chaired a camp.il1tn to raise funds lo rc11ow1te 
Wrnshorouith Hall on the campus of Stillman College: and, 

Whereas, Carl was a loyal rncmhcr of lhe Virsl Presbyterian 
Church of 'l\1scaloosn nnd served ns chainn11n of the board of 
deacons and as an elder of the church. Carl's leadership as 
chairmnn of a multi-million dollar bulldlnR cnmpail(n for lhe 
church was undoubtedly the most endurinit legacy he len his 
beloved church and its members; and, 

Where.is, Carl Albrlithl was a devoted husb11nd and father, 
an avid hunter and golfer, and trusted friend to IT\o'lny, open· 
inl( his home and his heart Lo newcomers and making Lhem 
fci:1 welcomed and part of the communil)'; and. 

Whereas, the members of the 1\iscaloosa Counly Bar 
Association were saddened by his untimely death on December 
lJ, 1997. 

Whcrens, therefore, bell resolv1:d, Lhat the Tuscaloosa 
County Bar A.~socialion in mcellng ns$~mhled on this 23rd duy 
of JMuary 1998, moums U1e death of Carl W. Albri~ht, Jr. and 
desires to honor the memory of this distinguished collea~ue, 
business111,11, and commlinity leader, whose life expanded lhe 
highest l)rinc!pnls anc.l ideals of our legal pr<lfCs!>ion. 

Be it (urlhcr resolved lhal this resolution be spread upon 
the minutes of lhe nssociation and lhat copica bl! forwarded 
lo his wife, Hainer Ll1mar Albrii{hl, and to his lwo children, 
S,,lly Lamar Albrighl and Carl W. Albright. Ill. wllh th1: sin· 
cerc condolences of the members of this association. 

- G. Stephen Wltl,tlns 
PrcKldent, Tuscnloosn Count)' Bnr A~soclnilon 

employed with Lhe Legal Aid Society o( Birmingham. I le 
served as executive director of the Legat Aid Society of 
Birminsihom, Inc. ror many years. 

I rampton was recognlzetl by lhi! Alabama Judicial fi'aculty 
Association. I le was a member or the Alabama Criminal 
Defense 1 .. 1wyers Associtilion, 11nd was a strong advoc.'llc for 
indigent defense, serving ns chtsir of Lhll Alilbama State Bnr 
Indigent Defense Committee from 1991 unlll 1993. 

I Lampton is survived hy his children, Beverly Brown. Barry 
Brown and Bliss Brown Wilson: one granddnughler, Olivia 
Gr11ce Wilson; his ,nother, Gaynelle Brown; two sl$ters, Cny 
Pinson and Lavlnin Mitchell; il11d several nieces and nl!phews. 

- Legal Aid Society of B1rmlr1ghnm, Inc. 
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BUILDING ALABAMA'S COURTHOUSES 

,• 
Hawaiian 
Islands 

By Samuel A. Rumore, Jr. 

• 

Attorneys Sam and Pal Rumore recently enjoyed a 
vacalion in our 50'h state. While in 1,1awaii they took 

in Lhe sights. sounds, and food o( the islands, plus 
attended a (ootball game. They viewed volcanos, saw 
surfers, and passed 1,inapple plunt;1tions. 

These dislractions courled with lhe Christmas holi­
days put Sam behind schedule on his next ''Alabama 
Courthouse" article. In its place are ph()­
tographs taken in I lawail. Included (Ir(: lh1: 
supreme courl building wlU1 the ~talue of 
l(inR K.amehameha, the Pcdcral Courthouse 
in l lonoluh.i which is 1,ctoss Lhc sLreeL from 
U,c supreme court, and Sam and Pat having a 
good Umc al a I lawailan luau. 

The regular foalure "BuildinR Alabama's 
Courthouses" will contlnue in the nexl 
issue or The Alabam(l l,a1tJyer. • Som and Alt ,m/oplng thomsfifiw CII ri 

flowolkm luau 

F11<ioml <;tiur//101,1su In llormlu/11 (t1cru$S 1/11.1 !trt!<!I from I/tu .wproma rourl) 

---

un MAHCH I DUU Tllfl Aln/111m11 l.m,'Vi!f 

I fc111,v1il S(IPl'i ltrlij C(lurl. 1vil/1 ,ttalu c 1Jf l<ir,g 
Knm11h11m¢ht1 (71111 cv11tlfru11111J 11.111.1 11sed to 
di!plel a /JO/fro station In tho television series 
·Hawaii Plvc-0. ·J 

I 
Samue l A. 
Rumore, Jr. 
S!1.111vo1 A Hv,r10ro. J• 1n 
n orndu~ta of lho 
Urllvmnlly ti Nouu 
0Blll(l a"CI lt'to UnlVO!Slty 
or Al/limmu Scho:11 01 
Low. I tu S!>'llild f.1ll 
1wne11ng chalrporm of 
thn Alt>bomn Stnln !!nr'!! 
Fwnlly i,.;,w S<IQllc, 1 nmJ 

,~ In prnctlca In 1311111h1~1iatt1 with lho 11, n, <iC 

MiQllonlco & Rvrnoni Rvmom mfVOII n, 1hn bnr 
CDmlTilauk>onr for 1ho IOlh Choull, pince nurnba, 
four, und IM n ll'll.lml$ or 11111Alllbnms •.mww 
Edl!Ollol BO(Jld 



The trusted source for Alabama 
statutory research 

Lawyers and judges In Alabama have been 
relying on Michie's cod& service (or more 
than 60 years. TodtJy, Mlchle's"' Alabama 

Code remains the smart choice In Alabama 
statutory research. Featuring authoritative 
statutory text, Michie's'• Alabama Codo Incorpo­
rates changes to the state's code as approved by 
the Alabama Legislative Council. Its comprehen­
sive General Index contains many more descrip· 
tive n1aln headings and cross references then 
any other Alabama code Index. And of course 
Michie's update service continues to set the 
standard ror speed and comprehensiveness -
the 1997 Cumulative Supplement containing all 
1997 leglslation is already avelleblel 
At only $2954 for the entire set, Michie's Alabama 
Code delivers unparalleled value. It includes -

• 34 volumes plus current cumulative supplement 

• Comprehensive General Index, replaced 
annually 

• Fully annotated cumulative supplements 
published annually 

• Annotations based on: 
~ All Alabama Cases end Federal Cases 

arising in Alabarna slnco Statehood 
* State law Reviews 
• ALR 

• Advance Code Servlco published three times 
e year, providing annotations to tha rnost 
currant case law 

• All case citations Sheperdized™ for accuracy 

$295'1 

34 volumes, hardbound, ltom #40002 

800/562-1215 
Pk,1w us1· 111tl1· SN<; 

wlwn onlnini: 
www.loxlslawpuhllshlno.com 

I 1J1IN._ 11 \I\ I .1,, 1'11hli,.l1111K 
., lll\ 1,11111 111 lkrd 11,,·\ in l1u 

'Ph,, ,,dr, 1,1\, ,h1p111111!, .111d 
h.1111lli111: 11h,·11· ,1ppl11.1hlr 

I l'ti11·, 1,111 "''"''"' ·\l ,,h.1111.1 
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LAW PUBLISHING 
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I I I I I LEGISLATIVE WRAP-UP 
By Roberl L. Mccurley, Jr. 

Leglelature onllneo www.leglelature.etate.al,us/ 
The Lcglslalurc uml Code of Alabama is now onllne lhrough 

Lhc Al11bnm11 Legislature Information System (Al.IS). The 
lnlcrncl homepage lists lhe following options: 

found ond lhe Code cillltions U1al are applicable. l~ro111 I here 
you ciin go lo lhe full Lexl of the Code cilntlon wilh the key 
word highlighted. 

i\ second foature is the ability to ~earth the bills filed In U1e 
1998 Reiiular Session of the L11,tislalur1i by key word or bill 
numbor. Hy clicklnA on "Se,,;sion I 998RS'' you cJn u,cn enter 
either the subJect maller you arc searching for or if you know 
lhe bill number, enter the blll number in lieu of the ,vord 
search. Thill will reve:il lhc subject maller or the bill, its spon· 
~ors nnd n brief synopsis of Lhe bill. From Lherc you can review 
lh~ lcxl of lhc bill on co,nputer screen or oblttin a printout. 

Code of Alabamn 
Text Scnrch 
Key Word Search 

By clicking on "Text Search'' one CM senrch the Code of 
Alubumt1 or Alobama Conslitullon by "key words." One option 
Is an nbslracl of u,e number of documents Lhe search ha:; 

Your Health 
Insurance Option ... 

II you 're .i member of the Alab ;11rn-1 St;ito Ba r, Insurance Spec1.1l1sts. Inc . off ers you .ind 

your fmrnly afforcl;1l>lci 11wcl1c:al 1nsur,mco options endorsed by the Al.ib.irna St.ite Bm . 

ISi has been in suring Prof ess ional Association member s since 1959. 
Sole Practiti oner s • Fam ilie s • Recent Graduate s 

$3,000,000 m aximu m per perso n 

Choice o f dedu ct ib les and coinsurn nce 

Cove rs ho sp1taliz.1t io n , inpatien t and outp :itl on t medica l c:irc 

An op t ional m aterni ty ride r .iv:i ll :iblc o n so m e pl:i ns 

SAMPLE MONTHLY RATES 

A Ge MEMBER MEMBER & SPOUSE l!ACHCHILD 

<30 

35 

40 

45 

151.14 $107.88 $38.26 

$82 .35- $130 .91 138.25 

$73,BB $18&.71 S38.28 

189.80 1189 .82 $38.25 

UndlllWfrtl•n by Conllnental CHuatty compan,. OM of the CNA lnaurance Companies 

S760 DEDUCTIBLE, 70% COl~SURANCE TO $10,000 
ADDITIONAL MONTHLY BILLING FEE BASED ON PAYMENT MODE 

For Further lnfonnation and A Personal Rate Quote Call 
(404)814-0232 or 1 ·800-241-7753 

Insura nce Specia llsts , Inc. ,¢, 33 Lenox Pointe, NE ,¢, Atlanta, GA 30324 
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1'heru are also "Lips for searching" lhe Code or bills for 
I hose unfamiliar wilh lhc key word search process. This is n 
new system for Alabama and mny still conluin "bul(s." To 
assure that Lhe informtillo,, h, 1:rror-frec you may want lo con­
nrm the Information by looking in Lhc Codr or obtaining 11 
copy of the bills rrom the I louse or Senalo. 

Alabama State Govarnmont onllne: 
www.atato.al.ua/govern.html 

Prom this web pal{e you can oblain html llnki. lo the gt1vcr­
nor's ornce. IL governor'!> omce, state i1gencies, l.cgisltllurc, 
and judicial system. These links provide nomcs, oddrcsscs, and 
phone numbers for th1.1 ~ovurnor ilnd his staff. lullislalors ;ind 
ollencies. The Judicial syslcin hw; the "ALAI.INC" network 
which will en11ble you lo vil:w nnd download J\lahamn nppellnte 
court decisions M wt:11 :is 11°· Circuit Court o( i\pi,cals 011in, 
Ions ,,nd llnited Stales Sui,rcme Court opinions. 

Other Internet Addre••• • 
Alabt1ma State !Jar: www.11l11hnr.org 
J\mcrlcnn Bnr Associi1I ion: www.abanel.orW 
J\mcl'icnn Law ln11tilL1tc: www.nli.0t·g/ 
Nollonill Confcrtncc of Commi~sioners on Unirorm Sll.ltc u1ws: 

www.nccusl org/ 
National Conference of St;rle LeRislatures: www.ncsl.org 
1\laharnn Law lrslilulc: www.law.ua.edu/ali (The :;talus or 

lnstilute prepared bill:s 1m: ;1vi1ilablc ill this ~ltc plus links to 

lqw, 1\11.,lurr (,-ull/ef}, <J,i,u ll(u/1/,~,,~ 11111/7.,m /Ir"'"'" 
,,f J/l',11,..1pp1 v.,,r.,'I 'lilt.• 1n Jl,r1111111//111111 

the Unlversil>' of Alab11ma Law School. Cumherland I.aw 
School, Alabama State Bur, and Sllllc of AlAbama.l 

We on: a1t11in providing lel(:il counsel to both hranches o( 
lhc Lcgislalurc-in lhe Senate, Chris Pankey nnd In lhe 
I louse, Pum J ligitins. 

We also have lhrcc colleRc sl,udunls working ns ca1,ltal 
interns during Lhe Rl!gular Session: 

Governor's Office: l<rlslopher Robinson 
l.t. Governor's O((Icc: Mcllnd:i Stallworth 
Sr,ttaker's Office: llebeccn Tyrcc 
Anyone wishing more infor111allon conccrnmA the lnstilulc 

or nny of its projects may contact Bob McCurlcy, director, 
Alnb11m11 lmw Institute, P.O. Box 861425, 1'u~c.1luo~a. Alnb11ma 
35~/!ti-001:{; fax (205) :148· 84 ll ; pho11c (205) 3~8-7411: 
Institute home page: www.lnw.un.edu/aJI. • 

Robert L 
Mccurley, Jr. 
nob"rl L McCl.lfloy, Jr In 1hco dltllCllt:>t ol thn 
Al111lntt111 l OW IMIIIUlO 1111110 
UMlvotally ol Alnbnmn Ho rocolV()(11118 111\tlOIQt!IOU• 
ate end low do" , uu frcim tho Unlvorally 

SERV1CE. A FAMl LW{ W ORD 
WlTH FAMlLf AR FACES. 

y o 11' rr looking ,11 1h1l't" people uniqut'ly pn·· 
p;1rt•tl to handle )'OUI Lille lm1u;mcc underwriting. 

Unique in ex1,c11elltt·. Unique In <frdirmio11. 
Unique in Naba 111a. 

Tlk )"1·c aum ncys with 1110,·r 1liar1 00 yem, 
of collec11vc Litle i11d11m y k11owlcclgc .111d a:ilc:111, 

No wonder 1lwn , 1hm tlwy're your Ml"'issippi 
Vall,·)• Titk Undt•rwri1i11g Couuscl. 

And thcy'r<' 1eadv LO hdp you. Jm1 cnll 
1-800-84:1-1688 today . 

. . . . . . 
• M1SS1SS1Pl'I VALLl!:Y 'l'!TU~ 
', , •• ' INSURANCE COMPANY 

r.,.,.,., // .. ,., 
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Judicial Award of Merit Nominations Due 
The Board of Bar Commissioners of the Alabama State Bar will receive nominations for the stare bar's Judicial Award ol 

Merit through May 15, 1998 Nominations should be prepared and mailed to: 

Keith B. Norman, Secrett1ry 
aoard of Bar Commissioners 
Alabam!I State Bar 
P.O. Box 671 
Montgomery, Alabama 36101 

The Judicial Award of Merit was established in 1987. rhe 1997 recipient was the Honorable Hugh Maddox, associate justice, 
Alabama Supreme Court. 

The award Is not necessarily an annual award. It must be presented to a judge who is not retired, whether state or federal 
court. trial or appellate, who is determined to have contributed significantly to the administration or justice in Alabama. The 
recipient is presented with a crystal gavel bearing the state bar seal and rile year of presentation. 

Nominations are considerad by a thrae·mamber committee appointed by the presldent of the state bar. which then makes a 
recommendation to the bo~rd of bar commissioners with respect to a nominee or whether the award should be presented In 
any given year. 

Nominations should include a detailed b[ographlcal profile of the nominee and a narrative outlining the significant contributfon(s) 
the nominee has made to the adlninistration of justice. Norninations may be supported with letters of endorsement 

Al31CL~ Veso rt Se min ar, 
Call 800-627-6614 or 205-348-6230 to register for these programs. 

See listing below for hotel accommodations. 
Be sure to make your hotel reservation while rooms last. 

35th Annu al Corpor ate Law Ins titute , (Call Mariott's Grand Hotel at 800-544-9933 for a room 
reservation.) April 23 -25, 1998 , Point Clear, Alabama, The Grand Hotel, 12 MCLE Credit Hours, 
$395 Preregistration Fee, $150 Registration Per Day. 

WHILE OUR ROOM BLOCK LASTS- call the HIiton Beachfront Garden Inn at 334-974-1600 
or 1-888 -6-Hll TON for a room reservation for the programs be low : 

City and County Government s Seminar, May 1-2 , 1998, Orange Beach, Alabama, Hilton 
BeachfrontGarden Inn, 6 .0 MCLE Credit Hours, $245 Preregistration Fee, $265 Door Registration. 

Enviro nmental Law Update, May 8-9, 1998, Orange Beach, Alabama, Hilton BeachfrontGarden 
Inn, 6.0 MCLE Credit Hours, $245 Preregistration Fee, $265 Door Registration. 

Bu s in ess Tort s and An titru s t, May 15-16, 1998 , Orange Beach, Alabama, Hilton Beachfront 
Garden Inn, 10.0 MCLE Credit Hours, $245 Preregistration Fee, $265 Door Registration 

36th Tax Law Institut e, June 4-6, 1998, Orange Beach, Alabama, Hilton Beachfront Garden Inn, 
12 MCLE Credit Hours, $395 Preregistration Fee 

• ·i·H%fiidi8P@• m.11/ohilmu &Jw11ur 



OPINIONS OF THE GENERAL COUNSEL 
By J. Anlhony M,·t.,ain, !/£mcral counsel 

Lawyers' 
Ethical 
Obligations 
When 
Representing 
Public Bodies 

J, Anthony McLain 

T he setllemenl o( o reccnl lawsuil 
(lied a11ainst the Alnbamu St.ile 
01,r involved the itilenwelalion 

or tho Alabam11 Rules of Professional 
Conduct as applied to lawyers rer,re· 
sen ling public boards or ""cncies. 
Media rcr,orts concl.'rninit thi~ lawsuil 
and the settlement have been less than 
nccuratc. This article is h,tcndcd lo 
ctnrify I he subsequent confusion cre.it­
cd hy 1he media's uisseminalion of this 
informal 1011. 

The l)l~ciplinary Commission or Lhe 
Alabama Slnll: Bar had previously ren­
dered a formal opinion concerning n 
lnwyl!r's obligations tu 11 clfcnl whose 
meetings were subject lo the Alabama 
Sunshine Law, and U,4l 1mme lnwyer's 
ethical obligltlions as to confidcntlnllly 
pummnt to lhe Alabt1n111 Hules or 
Professional Conduct 1'hc opinion 
rcc1ucs1 sought recondlinllon o( lhe!lc 
ls~ues o( ln,v and ethics in li1tht of the 
opinion rendered by the Alab.1ma 
Supreme Court in l he case of Ounn v. 
Alabt1m11 State University Hoard of 
'lruslcc$, 628 So.2d 519 (Ala. 1993). The 
courl adopted Lhe standard 11pnroved by 
the Supreme Court of'l'cnnessee in 
addressing lhnl stall!'s "Open Meetings 
/\cl." 

Thol standard is thnt dl$cus.sions 
between n i,ublic body allll lli: nllnrney 
conccrnin1t pending lillgatlon nrl! nr,t 
subject· lo the Open Meetings J\d . 'l'he 
Tcnnemtc ~h1preme Courl Riso opined 
lhat this was a "narrow exce1,tion," and 
applied only lo those stlualions 111 
which the public body i~ 1t nnmed party 
In lhe h,wsull. Smith County l::ducalion 
Association v. Anderson, 676 $.W.2d 
328. 334.35 (Tenn. J 98~ ). 

In H0-95-09, Lhe Dlscipllnaty 
Comml!lsion ren(firmcd the c,bll~alion 
o( the lowyer representing 1.1 public body 
to adhere to the provis.ons or Ruic 1.6. 
Alnbama Hules of Pro(essionnl Conduct. 
concerning c1mfidenUallty. The com­
mission pointed out It..~ lnck of Jurisdic-

lion lo lntcrr,ret the Sunshine Law, and 
recogni~cd lhat In somr instances a 
lawyer's cLhicul duly to his or hor client 
cou Id appear lu connlcl with stalulory 
or case law. 

Suhscqucnl to the i:1J1uanci: oft his 
opinion by the Disciplinary 
Commission, the Alnbnma Pres~ 
Assodat Ion ("APA") rcque~tcd rccon5id­
~rnt Ion c,f the opinion, contending that 
lhi! opinion cncuurnited lawyers who 
reprcsilnt1id public bodies to blalanlly 
dis1•cgaru UiC! Sunshine Law and the 
holding In Dunn. 

The Disciplinary Commission recon 
sidered its opinion. and supplemented 
the opinion wilh thil following lanitu11i;te: 

''The J)iscipli11ary Commission 
urstcs lawyers confronlcd wil'l1 
lhis dlh:mma lo cnsUl'e lhnt the 
client is aware of lhc require 
mcnts o( the sL'.ttuli: as \\ell as the 
lawyer's ethical rcsponslbilll,es 
under the Rules of Professional 
Conduct. The client 111usl be ndc· 
<1rnttely informed in order lo make 
11 decision on what action It will 
pursue. t)isclosure by U1f lawyer 
of his or her ethical oblil(ollon 
sunder the Rule.~ to the client 
allows the clienl to helter under, 
swnd the ramiricallon~ or lhe 
lawyer's odvice and counsel, and 
should Involve a di!lcus~lon of the 
rcqulrcmenlJI or Lhc st,,lulc M 
enunciated in Dunn." 

Thereafter, the Alabamil Stale Bar and 
lhc APA filed .i joint petition with the 
Supreme Courl of Alabama, ~eckmA 
!luldnnce from lhc court ai; to clarific.-i­
tion or lhe legaJ ::ind elhlcnl lssucs prc­
scnt l'd. The court declined tau petition 
und recitiest. The APA then nlcd sull 
agaln~l the bnr in the Montgomery 
County Circuit Court. Selllcmcnl nego. 
tialions resulted in the At>A dismissing 
Lhe l;iwsull afler receivlnit a letter c,( 
ex1,lrmalion from the Office nf Cencral 
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Notice of Election 

Pnputmmlo cxplHln~ 
how nelthel' 
Clurl·nct• Dnrmw 
1\or Attii.:11~ Pinch 
resembled the 
i;in1,tlc-dtnw11si1mnl, 
lincnr-1hi1ikini,t 
ntmrnuy rhar i.ccm~ to 
he ulmnst cllchC-rmd 
l!pidcmk Ir\ Lhc '90s. 
!'lwy Wl1rc nut ubrldgl·J 
ver~ln11s of lnwyer:.. 
Their endless eft,111 tn 
und01·stauJ und 
nppr<."clnre rlw WCll'ld 
0111,kle rlw fnur walli. 
,1f their tltnce, pmvidl·d 
hnlance ro their lives. 
Tht·, hod, wm·kt•d hnrd 
t<i l\Clf LI I re :l t;y('lc of 
cnlJghtcrn:d wisdrnn 
tha Improved their 
llvci; .Ult! thti liv1.:.~ nf 
(}U(~j lc I hi.') ' Sl'l'Vcd, 

O,·m11• 1'(H/uy, 1-8()0.~17·9~~> 
Only $24.95 plu.~ $~.00 S&ll 
I Mid 1qc,rld.1 S.ill'11 l'ax II ~1>1>lil~hle) 

Notice is given herewith pursuant to the Alabamo State Bar Rules Governino Election of Prosldont-Eloct and 
Commissioner. 

Prosident-Eloct 
I ho Alabama State Ber will elect a presldaot,elect in 1998 to assume the presidency of tho bar In July 1999. Any candidate muse bo a 

member in good standing on March 1, 1998. Petitions nominating a candidate must boar the signature of 25 mombors in goad standing of tho 
Alabama State Bar and be received by the secretary or the state bar on or bofore March 1, 1998. Any candidate for this office must also sub, 
mil with the nominating petilton a black end white photograph end biographical date to be published in the May 1998 A/Bbama Lawyer. 

Ballots will be malled between May 15 and June 1 and must be received at state bar headquarters by 5 p.rn, on July 7, 1998. 
Commissioners 
Bar commissioners will be elected by those lawyers with their principal ofticos In the following circuits:1•; 3"; 6"'; 6~, place no. I; 7~: 10~, 

places no 3 and 6; 1311• places no. 3 and 4; 14111; 15". places no. I, 3 and 4: 25~: 26'"'. 28"': 32"': and 3711• Additional commissioners Will ba elected 
In lhese circuits for each 300 members of the state bar with principal offices herein. The new commissioner positions wlll be doterrnhed by a 
census on March 1, 1898 and vacancies certified by the secretary 011 Maroh 15, 1998. 

The terms of any Incumbent commissioners are retall'led. 
/\II subsequent terms will be tor three years. 
Nominations may be made by petition bearing the signatures or five members in good standing with principal offices i11 the circuit In 

whieh th(;! eler.tion wlll be held or by the candidate's written declertHion ot oandidaoy Either must be received by the secretary 110 later 
than b p.1n, 011 Iha last Friday in April (April 24. 1998) 

Ballots will be prepared and mailed to members between May 15 and June 1, 1998. Ballots must be voted and returned by 5p.m. on 
the second Tuesday In June (June 9, 19981 to state bsr heerl~uartars. 



Counsel as lo the applicarlon of lh1t Rules of Professional 
C'onc.lucl lo lawyers representing public bot.lies. 

In rcporlinl! th.s selllemcnt, one APA member newspaper 
cdl lorii1 lized: 

"Usun lly, it seems. lawyers Sllc the medit1. This time, 
I he meditt sued the luwycr~. rind won. "Lnsl year lhc 
Alabama Har Associa1io11 advised governmcnlnl ol(cn• 
c1es Lhey cou:d meel behind closed dour~ lo discuss 
,my kind of lel!al molter. The practical effect of lhal 
rule wns an open invll:ition to excludi.' 11,c public 
from U1c public's business whenevet· agencies wnnlcd. . . . . . . ... 
"Thanks to an a~recmcnl worked out between Urn bar 
and nine news orj!at1limt ions which sued. lhlll will no 
longer be lhe case. In fact, lhc bar will send a lellcr 
to members making It clear that lawyers for public 
bodies should advisl! their cllcnll; of the need lo obey 
the open meelln~s lnw. ''Also, as p:irl of Lhe .il(ree 
mcnl, public il!{encies m.iy rnecl µrivnlcly lo di5cuss 
lci,1111 ttdvlc;e only when suits already hnvc bel'n nlt:d, 
not Lo discus~ nolerH ial coses." 
nw Birmingham N/1L11s, November 19, 1997. 

Based on a press release from the APA, a stale 3$SOcialion 
new:.lcllcr reported the setllemenl as follows: 

''This consent decree holds that the attorney, client 
,,rivlle!(e applies only where i.1 lnwsuil has been nled 
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nl(ainsl the municipality nnd lhc atttirney needs lo 
provide leRal advice lo the council. Any discu~slons 
rcl11Llng lo the ilclion lo lake on the advice o( the 
nltorncy mu~t Lake place In the public mel!llt11{." 
11/alwma Municipal NC'WS, Jnnuol'}' 1998. 

These two arlicles are 1·e1,lelc wllll 1,;correc:t h1formnlion. Firsl, 
lhc bar hos never encouraRud lawycrg to violntc lhc lnw. Second, 
U1c oph,ion~ of the Di~iplln,ny Commission nnd tht Ofi1c\! of 
General Coun.~el drill only with ethical i~ues, as neiU;cr have the 
authority to render opinion~ or advice on mauers o( ltlW. Third, 
there Is no real "ngreemcnl." 'l'he APA dismissed lhc low~uit 
bnsed upon a lelter from the omce of General Counsel Lo counsel 
fm· lhe APA cxplninlng huw lawyers s11ckin~ on ethic.\ opinion In 
lhls area are advised by Ulc bnr. Thi~ leLter was in response lo a 
hypothetical inquiry or said counsel In an effort to sell le the law­
suit. l .. 1Sl, the letter and lhe <)l)lniu11 In no way inlcmret the 
Sunshine L.,w, Dlmn, and the legal issue of allomcy•chenl privi• 
legc. :i.~ thc.~e all involve issub of lllw, 1111d nol of ethics. 

Thi! opinion of the Disciplinory C(lmmlssloi; clearly, 
emphallc11lly and ren~1tedly stales lhal Lhe only 1l1i1lll;rs which 
con he 11dd1·csscd in such an opinion arc mallcl's which deal 
wilh lhe Alubama Ruh:s of Prore:1sional Conduct. To horrow 
from the "settlerue11L" lcllcr directed to counsel for lhc APA: 

"In those few instances whcrl! .illorncy6 have sought 
cthical guidance in this regard, the .itlorneys 1uvr 
been informed by the Office or Cener:iJ Counsel thnl 
Lhc Rules of Profcsslon,11 Conduct, as well as the 
opinions of Lhis offlcc I Office of Cenernl Counsel I and 
Lhc Disciplinary Commission. are restricled only lo 
the elhical parameters or the illtorney·s conducl, 1111d 
thnt they in no way ,,dllrcss que,~tions or issues or law 
relevant to the !lllorncy's reprcsent.ition or his client. 

"To tlw contrary, .ill issues or lnw 11rc left solely for Jeter• 
mination by lhe attorney, based upon lhc all'omey's pro· 
fcssion;il opinion and whnl Is In Lhe besl lrncn:sl of lhe 
cllenL con~isLenl wilh statutory and we law." 

In order to heir lawyers throughout the statc who may have 
read or heard inaccurate reports slt'1ilar to U1ose set out prcvi· 
oush• In this :irlicle, lhe Office of General Counsel and lhl! 
Dii:clpllnary Commission seek to clarify thcsl! mallcrs, rind offer 
continued advice on these ond other issues of ethics. m 

IIW-95-091 

Expert 
\Vitncs s 

• 
l\kclknl 
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Board CertiOed I American Trained 
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MAIIC II 11!0!1 I 03 



By Robert M. Weinberg 

E ightyears 
after he 
wns con­

victed or murder 
and sentenced to I i(e 
imprisonment, Philip 
Chance escaped from the 
custody of lhe Alabama 
l)epartmenl of Coneclions anu 
rled LO Michigim. When the gover• 
nor of Alr1h,1ma ~ou~hl Chance's extradl-
~lon in L982, he was politely informed by the itov­
ernor uf Mic.:higan that Chance had been granted "asy· 
lum'' from Alabama becttusc o( his "very fine character" and 
''lhe suppul'l of his friends.'' Wh,1t Michigan really meant was 
lh::il IL believed Chance had been ''rollroaded,'' and It lnlcndcd 
to protecl him from a Southern jusllce 1•eminiscenl of lhe 
days of the Scottsboro boys described in Powell u. Nabt1ma, 
287 U.S. 45 ( l 9il2). It would be trnolller 14 yeilrs ancl require ,1 

· ·"F\Odii!'fjj. 'f/w,U"b""'" /,<lll'J/Uf 

writ of 
mandamus 

from Lhe Sixth 
Circuit U.S. Court 

of Appeals to the gov­
ernor o( Michigan, before 

Chance would be relurnecl to 
Alabama to serve lhe remainder or 

his sentence. Stale or Alabama 11. 

l?ngler. 85 f3d 1205 (6th Cir. 199(}). 
Acknowledsting lhal. a~ a matler of con­

stiluUonal law, Michig,u; couh.1 not rc.f~1se 
extradition, Jud~c Nillh,1nlcl H. Jones of the Slxlh 

Circuil no11clhcless fell compelled lo "write scpar:1tcly lo 
express m~ distasle ,1l being unable lo nfrect the ralurn o( a clti• 
zen of this County, or any human being, to a Jurisdiction and 
prison system with a wretched history las Alabarna's.J" Id. 85 
t•:3d 111 1210. l)ecryini;t the return of the "chain gang" to 
AJahama prisons- a practice not in eKistence at the time 



Cht1ncc cscnped -
Jud~e Jones Indicted 
Alabama'is entire judicial 
system. "Cert.ilnly,'' he wrote, 
"il is no sei:rel lhat justice in the st;,te of 
Alabama, t>0rlicul.irly for u,e Afrk,,n-Amcrican, hns been 
invisible or peculiar for all loo much of lhnl stole's history. The 
inst.inl cnsc hos reminded me of the SclllL~boro Slll{n •••• " Id. 

H.1rcly ai·e Judl{es so Inclined a~ Judge Jones lo conc,Jr sepa· 
ratcly In order lei use lhal privil<igc tts ,I plblform from which 
Lo g1·Muitously censure the very parly Lo whuin Lhcy grant 
relief. Bui J11d1te Jones' injudicious dicta may not be lhc most 
lroublc11om1: usp11cl of Michigan's rcfusnl Lo honor Its constlLL,J­
tional commilmenL~. What is most disturbing is the presump­
tion from our neighbors to the north. stale :ind fodcral1 lhat 
/\laban,u hni. not learned a lhinA or lwo since the days of lhc 
''Scottsboro sagu." The Powell case recalled by Judge Jones 
involved the question whether there even existed a ri~hl 
under lhc Conslltullon lo court appointed counsel in stale 
court: ol lhe lime, iL did noL The queslio1, in ,~·nnler involved 
a slnl e's obligntions under lhc cxlrndillon clnusc o( Arlicle 1V. 
11,,vin~ paired Lhe two, It might inLercsl Jud/le Jones lo learn 
th111 the cvolul 10 11 or Lhe law applict1blc Lo both in Al.ibama 
reveals 11 judicial system morn forwt1rd thinking U1i1n he nrid 
the ,1ulhoritles in Michigan hove been led to believe. 

The origin of e~ery state's extradition oulhorily, responslblll­
ty and duty lo deliver fusiitives from justice to a demanding 
state, ls found in th!! United States Constitution. "A person 
charged In any Sl.1lt With Tr11i1son, Jo'clony, or olher Crime. 
who shall nee from Justice, and be found in nnolher Slate. 
shall on Demand or lhc executive authority of lhc State from 
which he ned, be delivered up, lo be removed lo lhe State hav• 
ing Jurisdiction oi lhe Crime." U.S. Consl. arl. IV, § 2, cl. 2. 
In 19:31, lhc Alnbuma Legislalu1·c .. pallcrncd wllh sl!~ht varla• 
lions nl'lcr lhc 1926 text of lhe Uniform Cl'lmlnal Extradition 
Acl, passed Al11. Acts l93J, No. 482, p. 559. Mozingo u. Stall!, 
562 So.2d 3(10, '.~OJ (A1<1.Cr.App. 1990); /(runwlnke/ v. Stttfe, ,15 
Ala.App. ,174, 232 So.2d 346 (1970). There h:ive bcl!n no sub­
sLMllvc chnni1e~ in lhe statulc in over 60 yenri.. "Subjcct lo 
the quallficnt!ons of this division, lhe controlling provisions of 
the Constitution of the United States nnd acts o( congres& in 
pursuance thereof, IL is Lhe duty of lhe itovcrnor of lhis stillil 
Lo have arreslcd and delivered up Lo the executive authority of 
nny ol'her stale o( lhe Uni led Stale11 any pcr~on charged in that 
state with lrei,son, relony or other crime who has ned from 
justice ,ind Is found In lhls stule." Illa. Code § 15-9-30 (J!..lg5). 
"This section Is, in large part, a reslatem~111 or Arllclc IV, * 2, 
cl. 2, or lhc United States Constflulion." Mozingo. 562 So.2d 

al 302. ConsiJerlng their 
conslilutlonal origin, 

Alabama court5 have 
held that "extradition 

ls:1u1:s 11rc largely 
controlled by fcd­

crt1I law." Mo~ingo, 562 So.2d at ao3. 
Al first blush, l hi: role of Lhe courlt. ,ippeMs na11·owly 

defined. ''This cxam!nallon by a clrcull cot1rl is not n roving 
commissior1. Rniher, iL~ function Is Lo make sure of a proper 
forinul chur~c and Lhal U1c accused i~ n (ul{itivc." l(renwinkel, 
45 Ala.App. al 476, 232 So.2d al 31\8: see also Mozingo. 562 
So.2d al :iO:J; Morrison v. Stole, 258 Ala. 410, 63 So.2d 346 
(1953): Ra,11h11m 11. Slate, 366 So.2d 698. 702 (Ah1.Cr.App. 
l 978), aff'd. 366 So.2d 708 (1979). Courts faced with requests 
for l!xtradilion may not entertain. for l!Xamplc. affirmnlive 
defenses to lhe cr imes charged, or allegations that the person 
sought Lu be cxlrndilcd will nol be lricd frurly in the demand­
Ing stale . . Ma. O>de ~ 15-9-47 (1995): Couller ,,. Stale, 611 
So.2d 1129. 1132 (Ahi.Cr.App.1992): Califomla 11. Superior 
Court ofCallfomlo, ~82 U.S. 400, '107 ( 1987); Michigan 11. 
Doran, 439 U.S. 282, 288,90 (1979); S111e6m:11 v. Woorlulf. 344 
U.~. 86, 90 (1952); M(ltble.~ v. CreeqJ, 215 U.S. 63, (i9 (1909). 
Ht1t thut is nol to say the role of U1c courL~ iii considered to be 
wilhoul consequence. ''Because u person to bi: extrndilcd is 
nol 11lrl!ildy In prison, supporllng tlocumcnls Jrt> required by 
the requestinit state for the person, and the asylum stale is 
permitted to investigate the demand in order lo determine 
whether lhc individual should be surrendered. Sec !I§ 15-9-33 
through 15·9-3'.i, Cod<' ofll labama 1975. Certain rights of 
orrcslecs souAhl Lo be extradited nre oullined In § 15·9-38, 
Code of Alabama 1975.'' C<,ulter, 611 So.2d ol I 131. 

I ntludc:d n111ong Lhc rights guarnnleed b)' sLilule nre lhc 
right to notice of M1e dt:m~ml, 11otlcn or the crime charged, 
and no lice or I he right lo demantl counsel, ''No person Mresl· 
eu upon a w11rr11nt o( arrest issued under I his division shall be 
delivered over to the agent whon1 the l'Xt:cutive authority 
Jem11ndin1t him shall have ap1>ointed lo receive him unless he 
has bl!en Informed or the demand made for his surrender, the 
:rime with which he is charged and that he hns the righl to 
JcmnnJ lc1t11l cotmscl." Ala. Code § 15,9 38(al ( 1995). "That 
Scclion mcrct~, rcc1uire.~ that befof'f.' nn arrestee is dclivcml 
over Lo agents of lhe state requesting his extradition. the 
drreslce rnusl bc 'in{onned of the demand mode for his sur­
render, lhc crime wiLh which he I~ char!{ed, ond ll111l he has 
the right lo tlcma,1d legal counsel.' Alahrmw Codv ~eclion 15· 
fl 38(.i) ( 1975) (cmphnsis added)," /lester 11. Slate, ,1,ld So.2d 
I, 2 (Ala.Cr.App, 1983). The righl to dcmund loRal counsel is 
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noL a privilege, gn1t1,1ltously conrerreu, buL serves an Impor­
tant purpose. lntlecd, federal courts lhal have had occasion lo 
construe Alabama's cxtratlillon slalule1; have held thiit a per­
son "soughl Lo be cxlradltcd has a fcchmtl constitutional righl 
to lest the val itlily or his cxln1tlilion by rlllng a writ of habci,s 
corpus. c,wnley u. Snead, 620 17.2d 481 (5th Cir·. I ~J80)." 
Payne 11. Bums. 707 F.2d 1302, 1303 (lllh Cir. 1983). 

Alabam,1 law provides the mechanism whcl'eby an ttccuscd 
m;\y lesl the legality of his extradition. "lf Lhe 
prisc)ner, his friends or counsel shall 
state th.it he or Lhey desire to test 
the leg,ilily of Lhe arrest, the ~ 
prisoner shall be taken forth· [ 11 ... . 

wilh before "judge of a clis­
trict or circuit courl In lhls 
state, ,vho shall nx a reason- ,."' , 
able time lo be allowed him \~f, ,.~•.;;;. 
within which to apply ror a uf ;;J,·,, 
writ of habeas corpus." Illa. r~,'I ,,/J ~~ ill 
Code§ 15·9·38(b) (1995). 
"This s~1Lule is nol directed to ; 
whether a prisoner will elect to (lie 
or not flle a pclilion bul rnther ,Quar· 
antees him lime in which Lo apply ror 
the wril and holds his extradition in limbo 
during such Lim~." Payne, 707 F.2d al 1303 
(emphasis added). Another right expressly conferred by 
statute is the right lo bail. "Unless the offense wilh which the 
prisoner is cht1rged is shown to be an offense punish:iblo by 
death or life imprisonment under Lhe laws of Lhc state in 
which it was committed. /he dis Mel or circuit Judge must 
admit th(J parson arrasted lo bail by bond or undcrlaking, 
with sufficient sureties and in such sum as he deems prope1•, 
for his appe«inince before him al a time specitied in such bond 
M undertakln~. and for his surrender, to be arrested upon Lhe 
w,irrant of the governor or this state.'' Ala. Code § 15.9.43 
(1995) (emphasl~ adcled). The sMu les governin~ exlradilion 
Lhus anticipate Lhal legal counsel, whether appointed or 
rnLained, may !)lay a significanl role in exerdsing the ri~hts of 
a person charged wiU1 a nlmc and who has been arrcsletl ,md 
detained within the State o( Alabama al Lhe request of a for. 
elgn state. Those rights include the right lo noUce, Lile right 
to challenge the validity o( Lhe charging nnd requesth1g docu. 
ments, and the righl Lo bail pending exlradition. 

Since 193.l, there has been but one reporled decision on 
point on the CJUestion whether an Indigent accused or a crime 
in a fon.:ir,in juriwitlion is entilled to courl appointed in an 
extradition proc~edlng held In I his st.-,ti.:. In HJ65, the courl or 
appeals held Lhat a two·yl.!ar-old stal~ite pertain In~ to the pro• 
vision of courl r.ppointt?d co~111slll for indi~<mts accused of seri· 
ous crimes, AcL No. 526, Acls of' Alabama, 1963, "does nol 
apply to exlradition." Sullivan 1J. Slate. 43 Ala.App. 133. 181 
So.2d 518, 520 (1965). Bul the tlecislon Is limited on ils fat:ls, 
and by the statute the court was asked to construe. For Uw 
ri~hl lo appointed counsel has evolved considerably since 
1965; Lhe Alabarn11 Le~ish1lure has .:,mended the statute 

nn MIIRCII 10TIO f/, q 11/abomn imv11ur 

referred to by lhe courl or a1)peals in Sullluan marw Lime-S in 
response to evolving standards or when arid in whal circum­
st11nces an accused is entitled to court appointed counsel. And 
the rlAhl to have Lhe assistance of counsel under the $Lale nnd 
federal constitutions; as is trne or the ril!hl lo demand counsel 
under Lh1: ext radilion statute, has not always been synony­
mous with lhe right Lo be uppointed counsel if one is Indigent 
tind accused of a crime. H w.is nol unUI the year after the 

Alabama L1::glslalure codified U,c rlghl to 
tl.emand counsel In extradition pro­

ceedings Lhal Lhc United Suites 
Supreme Court, in n ca1,ital case 

from Alabama. held for Lhe nrsL 
lime Lhal n person accused 
"requires lhe guiding hand o( 

counsel al every step in lhe 
nrocecdinsts a.~ainst him." 

Powell u. Jllabnma, 287 U.S. 45, 
li~l ( 1932). Pmue/1 was I hat 

"Scottsboro s111!;1" referred lo by 
Judge Jones. 
In Powell, U1c Supn:ml! Court did nol 

apply the Slxlh Amendmenl Lo the stales as 
the basis of its decision. but upon fondamenu1l 

fairness nnd due process concern~ expresse<l hy the 
Pourleenlh Amendment. "Even the Intelligent and 

educ:oted layman has small t1nd sometimes no sl<ill in lhe 
science oi ~he IHw. I( chilrf{ed with crime, he is incap,1ble, S!en­
erally, of delerminin!! for himself whether Lhe indictment is 
!luocl or hi!LI. I le Is unfamili11r wllh t·he rules of evidence." 
rowell, 287 U.S. al 69. While the Court held that the 
Pourleenth ArnendmtJnt cll!itrly rec111ired the illJJ)l)intrnent of 
counsel to Indigents accused of serious crlrru::s 11nd c:apltal 
offenses, 287 U.S. al 73, il did nol elaborale beyond th(: fact.~ 
of the case. And the Sixlh Amcnchnenl was not Lo be applied 
lo the stales for a number of years. 

In Johnson v. Zerbst. 304 U.S. 458 ( 1938), Justice I Jugo 
Black writ tng (or the Supreme Court applied the Sixth 
Amendment; for the first time, to criminal prosecutions 
bro11~hl In federol courl, "Since Lhe Sixth Amendment consli· 
Lulionally cnllllcs one charf{ed with crime ~o l:he 1issisli1nce of 
Counsl!I, cornplir1nce wilh this constilutional mandate is an 
1:s~c11Lial ,,rercc1ulsilc Lo ct Federal court :~ authorily to d1:prive 
an accusetl or life or liberty." 304 U.S. al 467 (c,11>itallzation In 
lh~ otlgin;,I; emphasis added). Pour years later, Justice~ 
Blacl<. Douglas and Murphy cllssenUng, lhc Suprcn,e Courl 
declined Lhc i1w itali.on to apply the Sixth Amendment to Lhe 
states, and further declined lo la)• down a harcl and fast rulo iis 
to when appointed counsel is constitutionally required under 
lhe fourteenU,. "'l'he petitioner, in this inst:mcc, asks us. In 
eUecl, l'o anply a rLtle in the en(orcemenl of lhe due process 
cl.1use. He si,ys the rule to be deduced From our former deci­
sions is lh11l. in every t:ase. whatever lhe clrcumslances, one 
charged with cl'imc, who is unilhlc to ohtain co1.1nsel, musl be 
furnished counsel by lhc statll. Expressions In Lhe opinions of 
Lhis court lend color lo Lhc argu,ncnl. buL, as nctilioner 



admit$, none of our decisions squarely 1,djudicates Lhc ques­
tions now presented.'' /Mis 11. Br(l(/y. 316 U.S. 455. 462 63 
( 1942) (foot note omitted). 

'rhlrty years nflcr Poll/11/111. Alabama, in another capll·nl case 
from Al,1bam11, lhe United Su,tei; Supreme Courl held ,1s n 
mallet of fcdcrnl law that, bccau~e arraiitnmcnl is lhe lime al 
which an nccus1:d enter~ n ituilly or nol Jtuilly ple.i. and must 
enter or Wilivc ~pecial defenses, ~uch as an insanity pica. 1u1t.l 
musl raise or waive challenges Lo Lhc imlicLmenL or Lhi! make­
up of U1e grnntl Jury, lhe ;1rrnlg111n1ml Is a ''crilicaJ sloge" In 
Ah1bama criminal proceedlnsis. and lhc due process clause of 
the l~ourleenlh Am1:ndrmml requires Lhnl accused arc entlllcd 
lo counsel al U1al Lime. llami!lon 11. JUabm11<1, 368 U.S. 52 
( 1961 ). "Whatever ,m,y be the function :,nd Importance or 
amt!gnment in ulher jurl~cliclions. we have said cnouf{h l() 
show that in Alaballlll ii Is n critical singe in Lhc proceedin~. 
Whnl happens Lhere may affecl the whole trinl. Available 
defenses may be as irretricv.,hly losl. lf nol lhe,, and lhcre 
.issertcd, as they are when an accu~cd represented by counsel 
waives n rlghL for sl rntegk purposes." llamilfon, 368 U.S. al 
54 (footnote omiUed). 'l'hc Suptcrnc Court did not address 
the applic:ibilily of lhe Sixth Amendment to the rights of slllle 
criminal defendants, nor ulcl il speclncnlly ;1ddress Lhc qucs­
litm of wh~Lhcr lndigant.~ me clue to bi: u11poinled counsel al 
st.,tc expense. 
and would not 
do ~o for ilnolh• 
er two ye11rs. 

On March 18, 
J 963. tht: Supn:me 
CourL held In Gideon 
11. Walowr(qht, 372 U.S. 
33!3 (] 963), I hal the Slxlh 
Amendment c11llllcs lndi~cnt 
criminal defendants to 11ppoinled coun­
sel al trial in all fclonlci.. 1'he Supretiw Com1's decision 
in Gideon was a turninA noinl. nol only In the evolulion of 
ritdcrnl law and Sixth Amendment jurisprudence, but In the 
evolution of Ala.ba:na law on the question whclher and under 
whal circumstilnces an accuseJ is ent illcd to appornted coun• 
sci al the cxr,ense of the stirlc. Six months aner lhl' Supreme 
Court's decision in Gldcon, on September 16. 1963, lhc: 
Alabama Lc"i~lulure sel forlh ~pecifk 1,tuidelines for the courts 
lo follow pert,linlnl{ to lhe provision of ilppoinled cou,L,cl for 
int.llgenlS in non-death penally cases, "wherein a dcfendanl I~ 
chnriaed wllh a s,,ri,Jlls offense in Lhc circuit court, or court of 
like jurisdiction." Ala. Acts 1963, No. 526, p. 11;!6, ~ i 
(emphasis ndded). 1\vo years lnler, lhc Alub,,ma Supreme 
Court held u,at nn accused has the right to counsel beginning 
wrth ilrraisinment 11t1d al evllry stage or the proceedlnsi, includ­
ing guilty plen, unless II comr,etenl, intelligent, and voluntary 
wtdvcr i~ made. Stickla11d 11, S/(l/CI, ::!80 All,. 31, 18!J /i(l.2d 771 
( 1965). 8nrller lhnl year, howewr. the courl or appeuls held 
that 1l tlld "not think lhlll petlLioner had any conslltulional 
ril{ht to counsel ta~en from him m this cnse lbeClluscl Act. 
No. 526. Acls of Alabama. 1963, docs not 11pply to exln1dllion.'' 

Sullivan v. State, 43 Alo.App. 133, 181 So.2d 518,520 (1%5). 
Interestingly, SulllvM himself, allhough "not represented by 
counsel al the proceeding~ In the circuit court, lwasJ r1:pre­
sc11lcd by court appoi11ted counsel on ... appeal." Id .. ,1:l 
Ala.App. 133. 181 So.2d nl 5'18 (emph,,sis added). 

In tht ycari; following Sullivan, lhc United Stutes Supreme 
Court continued to redefin1: the ccmslitutional rights or indi­
!lenls 11ccuscd of crime. Sl'c e.g., Unittul ,Wol<'s 11. Watle, :i88 
U.S. 218 (1967) (indi!lenl iiccuscd is cnlilicd lo appointed 
counsel al n 11rc-trlal posl-lnclictmenl lineup); and Mempha o. 
Nha.lJ, 389 U.S. 128 (l967)(indigenl has riAhl lo 11pp0inted 
counsel al sentencing). In another cruii! from Alabama, the 
court held in Co/aman IJ. N abama. 399 U.S. I (1970), that 
because ii preliminary hcarlnA is o ''crlllcal stage" under 
Alabama law, an Indigent accused is enlitlcd to courl appoint• 
cd counsel. Col,wwn was decided June 22, 1970. The follow­
ing ycar. llvidenlly nnticipnt!ng the courts' need for ncxlbilily. 
lhc Alt1bamt1 l.e!lislnlure amended the r,hr11sc in Acl No. 526 
whlcl11lreviously read "wherein a dcfcnclnnt Is charged wllh a 
serious offense," to rent.I: "when,, defendant Is entitled lo 
counsel~ provlt.lcd by l11w," /\In. Acl111971, No. 2420. 11. 3851, 
§ 1. In 197:t Lhc Alabama Constitulio,1 wns amended lo for-

1m1lly recognize th!! authorily or the 
Alabama Su1)rcmc Court lo 
make aml promulgate rules. 

Ala, ConsL amend. 328, § 
6.11. f3ul nearly 20 ycnr~ 

would pass before Lhc Al:ih11111a 
Supreme Court's exercise of 

lhill nulhorily would lend 
any assistance lo todny·s 

inquiry. And slill lhc 
phr,1sc ''as provided by 

law" remained unt.le­
flncd other lhiln as 
mlerpreted by the 

United Stales Supreme Colrrt. 
Nine ye.irs flfter Gideon marked another turning point when 

rn Jlrgersinger v. Na1nlin, 407 U.S. 25 (1972) U1e Lnil11d St11tes 
Supreme Court held that "no person may be imprisoned for 
)ny offense. whether classlflct.l ,1s petty, misdemeanor. or 
folony, unlc~s he was represenled by colrnscl al his lrial." Id., 
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407 U.S. at 37. EighL years a(ter Argersinger, in Scott 11. 

Illinois. 440 U.S. 367 (1979). the Supreme Court declined to 
reeiuire lhe appoinlrncnl or coun~el In i!II ca:;es where 111,prls­
onmenl ma.11 re~ull, aclopling instead •·acLual Imprisonment as 
the line defining the c;onstitulional righL Lo :ippoinlmcnl or 
counsel.'' 1\40 U.S. al 373. Sllll, Lhe tlhrnse "as provided by 
law" began to f<>cus less on Lhe nature or severily of the 
offense chaqjcd, and more on the I ikclihoocl of an accused's 
involu11t.ary deprivation of liberty. rive years after Scott. Lhe 
Alabama Legislature again amended lhe statute to incorporate 
this new ap1,ronch, and to provtde for cou1t appolnLed coun~el 
in nll criminal c.1ses ''which may result in l·he jailin~ of the 
defendanl." Ala. Acts J 984. J sl 8x. Sess. No. 84-793, p. 198, § 
1: Ala. Code§ 15.12.20 (1995). 

The very nature of the l11w of extr.idition contemplates thal 
a person whose cxll'adilion I~ sc,ughl will hOL be toullnc:ly 
placed al liberty. ''The officer or person executing a governor's 
warrnnt of ,1rn:st under this division or the agenl of the 
dem:,nding $ti\lii to whom lh<! 1,risoner may have been deliv• 
ercd may confine tha prisoner In the Jal/ of ,mu county or city 
lhrough which he may pass when necessary. The keeper of 
such Jail must receive and safely keep the prisoner until the 
person having charge of him is read)' to proceed on his route, 
such person being chargeable wilh lhe e1<pense nf the keep­
ing." Ala. Code 1975 § 15.9.39 {emphasis added). Tn the Ca$C 

or an arrest prior to 11 formal requisition 
from a foret~n state, the law 
requires the indlvidu,11 be _ __.,, 

committed lo j:-iil, t1ILho11i,lh it f"·· •. 
<loe.~ nol slate for how long. , 
"ff, frorn the e.x.imination 

tive ai,1lh(,rity of the state having jurisdieLion of the offense, 
unless lhc accused !:(Ives l1all as provided In section l5·9-43, or 
unlll he shall be legally discharged.'' Ala. Code§ 15-9-42 
(1995) (emphasis added). Alabama courts have construed the 
language "(or such a lime specliled" to allow (or the passaRe of 
"a reasonable time" between arrest nnd formal demand, see 
Stale 11. Sparks, 44 Ala.App, 531. 215 So.2d 469 (19(i8), bwt the 
statutes also provide for the extension of lhe initial period of 
detention pendin,l formal extradition. Ala. Cude§ 15-9-44 
(1995). Aml while the. slalul,e5 do noL 0Lhe1'Wlse Identify how 
Ion~ an indlvidual may be tlcLaincd lr1 Jal! pending formal 
extradition, as a practical mallor, il may bo upwnrd of 90 days 
or n,oru. er. Al11bc1ma Rules o(C;lminal Procedure, Rule 
7.4(e) and (d), which requires thllt the circuit and municipal 
tourts "shall review the condilions or release ror ever)' defen. 
danl who has been In Jail (or more than ninet)' (90) days.'' 

Interestingly, no (ederal court hos ever expressly held there 
exists a federal conslilulional right to court ilflDOinted counsl.!I 
in extradilion proceedinits. Those federal courts thaL have 
considered lhe argumenl, reject lt. "IL is well ~etlled lhal 
extr;idition proceedih~s are not considered criminal proceed­
in~s lhal c11rry lhe six~h amendment guaranLce of assistance 
()( counsel." Chrmming u. Ror;erson, 29 P.3d 418,421 (8Lh Cir. 
1994). "1'hus, because Lhe slxlh timcndmcnl by its terms 
applies only to 'criminal proscculions,' exlradition proceed· 

fngs Lio not carry the sixth amendment 
right lo the assistance of counsel.'' 

Lopez.Smith v. Hood, 951 ~~Supp. 
908, 912 (D. A7.. 1996). If such a 

right is to be found it will be 
in state courl. But until 
recently, most stnte court~ 

routin¢ly held ther~ wa~ no 
right lo courl appoinlcd coun­

sel In extradition proceedings. 
ror cxHmplc, in Utt 11. Slate of 

Marylc111d, 29::l Mel. 271. 443 A.2d 582 
(Md. 1982), the Maryland Court of 

A1lpeals concluded l'he "Lhe vast majority of 
cases around the country" found no such ri~hl 

because "interstate exlrnultlon is intended to be a 
summary and mnncloLory executive proceetlin1,1 derived 

bidorn the dlsll'ict 01' circLill ~· , 
courl judge, il appears thal ~ ~~~rll!li ~ -'11!"1~jj9111111111!.:/Ql~lii;=t 
Lhl! ,,erson held is the person YtfJ}, --• 1"-
charged wilh having commit· f,.r( .,-::; 
ted the crime alleged. Lhal he ~\ 
probably committed the crime 
and, except in cases arisinR under 
section J 5-9-34. lhat he lws Oild 
from justice, thejurlr;" must cnrnmil 
htm lo Jal/ by a warrant r!.!cltlng the 
accusation (Qr suth a time specified in the war· 
rant as will enable the arrest o( lhe accused to be made 
under a wam1nl of the governor on n requisition of the execu• 
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Robert M. Weinberg Is a December 1984 

graduu10 of 1t1,1 Ut1lvuro11y ol Alnbnma 
Sohool ol Law and wel;l admitted lo practice 
In May 1985 Orlglnally In private practice In 
Tuscotooso. tiineu 1988 ho huo hocm with 
1he Auorney Geneml's Office. clvll division 
The views e)(prossed In this ertlclo belong 
10 1ha uu1ho1 and do no, 11000$Sortly relluo1 
tho views ol 111a State of Alabama or llu1 
Olflce or the Allorney General 

from the language of U.S. Const. art. IV,§ 2, cl. 2. It WilS 

never contemplated thal lhe asylum state was to condL1Cl thi: 
l, incl o( preliminary inquiry tr11dltionally fnll:rvcnlng l)ctwecn 
Lhe initial arrest and trial.'' Id. 293 Md. al 285, i\113 A.2<l al 
589. And in People 11. Morion, il79 N.Y.S.2d 275,278, 104 
A.l).2cl 569, 571 (N.Y. App. Div.1984) the courL held thaL 
"ext ratlition process is not a crillcul stage of a criminal p,·o­
ceeding ar1d the conslitutlo11al l'ight Lo coL1nsel does not 
allach lhercnl." Accord, People v. Benedict. 508 N.Y.S.2d 656, 
J 24 A.D.2d 890 (N. V. App, Div. 1986). 

In 1991, the PlrsL District Court o( Appeal of Florida, con­
sLruing a slalule practically identical lo Alabama's thal pro­
vides a person arrested ll[')On an extnidition wamint "hai. Lhi! 
right to demand and procure lei.ta! counsel," arrived ilt a differ-



cnl conclusfo11. ''I I It Is our view Lhal the 
language o( sec lion 941.10( 1) which 
orlitinaled in the Uniform Extradllion 
Acl. lli\les a prisoner the righl to le1tol 
counsel and thal the Fourlccnlh 
Amendment prohibits U1e d1rnial of this 
righl Lo inlliJli.:nts, when il has bc1m 
made availablti to those nblc Lo afford 
counsel. "Benlzel 11, Slate of Florida, 
585 So.2d 11 l 8. 1120 (Fla.Dist.Cl.App. 
1991) (cit.allon~ omitted). Today, the 
Alnbnma Suprcm1: Court would likely 
01tree wilh the l~lorld,1 District Court of 
Appeal's 19Hl decision, for th11t smne 
year the Alabama Rules of Criminal 
Procedure became effective. "A defen• 
dant shall be enliUcd Lo be represented 
by counsel in itn)' criminal proce1.:din1ts 
hold pursuant to lhcse rules and, if lndi· 
gcnl, shall be cnlllled to have an nllor­
ney appointi:d to represent the defen­
dnnl in all criminal proceedings in 
which reprcsi:nt.ition by counsel Is con­
s! it,~t ionul ly r<:qulred," 11/abama f?ules 
of Criminal Procutlure, Rule G. l (n). 
And while it cnn be argued that Lhe 
phrase "conslitulionnlly required" llm 
its the right lo 11ppointed counsel lo 
tho~c types of procccdlnR~ Lhc Uniled 
Stt1L1;.~ Sl.lpreme Court has spcctnc11lly 
held t·cctuire them n:1 a m11Lll:r of low, 
such a limitinit conslrucUon ignores 
lhc Supreme Court's shift in focus in 
Seo/I u. llllnols, and tlrgcrsinger ,,. 
ll aml/11, from the nature or severity or 
Lhe offense cht,rijcd lo the likelilioud 
or rtn lnvolunL11ry deprivation or llherly 
as the determining factor by which to 
jud,te whether appointed counsel is 
conslilulionoJly required. Cf. In re 
I limwnl , 424 Mass. 900, 906-08, 67!! 
N.£.2d 1:H4, 131b 19 (1997) 
(ncknowled1tin1t the sul ~oner!~ civil 
n11lurc c,f extradition proceedings bul 
finding nonelhelcss there does u1~t a 
riithl to cuurl uppoinled counsel 
because "where a pol<mliol deprivation 
of llberly i:s Involved, it is approrwlale 
lhal we consider due process rights as 
we would were this a criminal pro 
ceeding"), 

Finally. commillcc comments lo lhe 
rules may not be controlling, cf. /MED 
Cori,. ,,. S11stem.~ b'nylneering Asso<w. 
Corµ., 602 So.2d :'!44, :348 (Ala. 19~)2), 
bul in lhis instance, do orove 1>11rlicu-

lnrly lnslruclive. "Por Lhl! purpose o( 
Rule 6, lhl! lerm 'crimln:il proceeding' 
includt.:s any stage of the criminal 
process, from accusation through 
appcnl, and In collateral proccl!ding~ 
arising from lhe inilialion of a criminal 
acllon u~ninst the Je(endanl, such ,,s 
post convic:llon proceedings and appeals 
therefrom, e.i:tra<lltion ,,mce(ldings, and 
other like proceeding, which are advcr· 
sary In nature, regnrdless of I he desig 
nr1Llon of the courl In which they occur 
or the clnsslrication or Lile proccedinits 
as civil or criminal and without reitard 
to whether a 'criminal proceeding' ha.~ 
or has not been commenced m,der Rull' 
2.1." Commillee Comments, illabam" 
Rules o/Criml;,a/ Procedure, Rule 6.1 
(emphasis udded). 

In view of the Comrnlllce Comments 
and the Alnb.ima Le"islolure's provision 
for counsel to be appointed in all cases 
"which mny result in lhc JnilinJi of lhe 
defendant." IL would a1>1>c:11r thal where-
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.,s lhc fcdcrnl courts may still be some­
whnL behlnt.i the times. in t\lnb,una 
today. lhc righ~ of an indigent who 
faces extruditlon Lon foreiitn slate 
include the righl Lo court ~ppoinled 
cnunsel. Jud~c Jones' uni11for111etl dicta 
lhal Alnbama's judicial sy:;tem ar,plled 
to Philip Ch:mc<: Is prcsumpliwly nolh~ 
Ing more than a modern d~y 
··scoltsboro sa,tn." serves only lo pcrpet, 
uate stereotypes o( Southern justice 
t:h,1t no loni,tcr exist. This much, howev­
er, Is clear: 1r Michil((in were to seek the 
cxlradlUon or a convicted murdtm:r who 
esc;iped from one of i ls prisons, not 
only would th,,t 1nd1vidu;1I, if lndlgenl, 
likely be entitled Lo court arr,oinled 
counsel as a muller of slal~ l11w. but it 
would not take 14 years and a federal 
wrll or mandumus for Alabama Lo honor 
IL\ constllulion:il commitn1cnts. • 
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by James L. Sumner, Jr. and I !ugh It Evans, Ill 

" 

I 11trodt1ctio11 

I n 1995, sweeping revision!. were 
made to the Alabama Elhics Law, 
Code of Eth/rs for Public omrluls, 

1::mplouees, etc., t16-25-J through 36-
25-30. Codo of Alnbumu, 1975. Those 
changes have had n lrtmcndous i mpricl 
on the Wl1y lhe public's business Is con­
dueled in lhe Slate of Alnhflma. 

Whih: the Alab:1mn Ethics Law and 
Ethics Commission only have jurisdiction 
over r,uhllc officials nnd public c111i,loyees. 
Lhere ar1i certain .ireas of the Ethics Law 
of which Lhe prnctlclng c1llomey in Lhc 
Slate of Alabama should be aware. 

Sectio11 1 
Reporting Vlolatlon • of the 
Alabama Ethics Lew 

Section 36-25-17 of the 1995 amended 
Elhics 1,,aw 111·ovld~s Lhat: 

"(a) £1wg gotJammental a.qencu head 
shall within 10 days fl/11 r11ports with 
the commission 011 a11y matter.v that 

come to his or her a/lent ion in his or 
her official capaclt11 which constilute u 
uiolation or this chapter. 

(b) Cot.'<!mme11tal ugf'llC,1/ heacls shall 
cooprirate In averu po.~slbla manner in 
ccmnec/ion 111ilh ,111u irrvest~qation nr 
h1!11ring, public or pri1111UJ, which mo.11 
bl' condurlC'd by the commission." 

While U1c law requires that every ,tov· 
ernmcntal n~cncy or department hend 
repMl suspected violation$ or the t::lhlcs 
Law to the Commission. It is imporlllnl 
to recognize thol iL Is not Lhc depnrt· 
ment head's responsibility lo detem1Jne 

-~..:~. ,, 

·o~i~ 

whelhcr or not a violotio,1 has in fact 
occurred, hut it is merely lheir ohlii;tt•· 
tion Lo report s1c1spected violr,lions or the 
low. While lhc leii.il obligation Lo riiporl 
these matters Lo thl' Commission rcsL~ 
solely on the department head. for lhc 
Ethics Law lo be successfully enforced, it 
is lncumbcnl upon those individunls who 
provide legal counsel to lhe various pub· 
He tJnlities lo not only mal<e those gov• 
crnm1:ntal orticials whorn lh~y represent 
aware of the reporting requlrcmenls, bul 
lo advise I hose officials as to Lhe merits 
of n 5u~pcctcd Ethics violation. A recom­
mended guideline if there is any que~­
tion is, "whct'I In doubl. report Lo lhc 
Commission.'' 

Due lo the llliglou11 nature of today's 
society, many individuals are somewhat 
rcluctonl lo report suspected violnlions 
for fear of incurring liabilily for their 
achon5. Covcmmcnlnl agency heads 
should be co11nselcd lhal if lhcir reporl 
is mode In 1too<l faith lo the 
Commission, no liability will ntlath lo 
them. Thell' fidlun: lo file Lhe 1·equlrcd 
information, howcv11r, could subject 

Tltc Ah1/1nm11 l,111•11,i, Ml\ 110 11 11100 / 10 1 



thul governmental agency or depnrl· 
nwnt head lo criminal llahlllty. 

Seclion 36-25-27(a)(7) makes the fail· 
ure lo disclose required information w 
the l·:thic.~ Commii;s1on n Class A misde­
meanor. Under the P.Lhics l,.'lw, a Class A 
milidemeanor Is punishable by up lo n 
year In prison and up lo ii $2,000 nue. 
Under U1e new law. there is ii two-yenr 
:itntulc of limitations for misdemeanor 
prosecutions. 

Section 36·25 l 7 further rcc1ulrcs 
that lhe report inl,l or suspected vloln­
Lions lo the l~lhics I.aw be mudc within 
Len days. Vrom n realistic viewpoint, lhc 
Ethics Comml8sio,, is not· ~o concerned 
a~ lo when the su!\pl.!ctccl violutlo,, is 
rcporlccl, hul lhal Lhc su~pcclcd vlol,1-
lio11 is, In fact, rcporli.!d. ror extm111lc, 
should Lhl! clcp11rlmcn1 hencl noL ,nnl<c 
U1e rcporl until the 131h or 15111 c.tny is or 
liltle or no consequence as long as the 
re1,orl is Indeed riled wilh the 
Commission. 

Seclion 36-25-2(c) lndl~tcs lhal the 
Ethics Law shall be liberally construed 
to promole complete disclosure of all 
relative inform11tlon 11nd to ensure that 
the public interest ls fully protected. 

Then: arc mnny silualions under 
which a department will conduct an 
internnl invcsliitJtlon Into alhigcd viola­
Lions or Lhll Alab11mr1 EU1ics Lnw. Should 
disclosure of Lhc investigation hindl'.!r or 
Jeopardize an internal invesligalion. the 
Elhlcs Commission would surely not 
hold lhc deparlmenl head lo a 5lricl 
ten-day reporlin~ requirement. 
However, a11 a prnct lc.11 mnllcr, I he 
Commission should be nollficcl of l he 
Internal i11vcsllF(11llon wilh l'11e itddll'ion­
nl c;ivcnl th11t the result11 of Lile lnlcr1,a l 
invi:sllg!lllon wl II be forwnrdcd lo lhc 
Com1;1ission upon completion, 
Generally speaking, thl.l Commission 
will Lhen Lake no aclion until Llw inter· 
nnl investigation is completed. 

Section 36-25· l 7 rurlher requires 
deportment hencls to coor,erille In every 
possible manner In connection with ilny 
inveslig.itlon or hcarinR beinR conduct­
ed by lhc Alabama l~lhici1 Comml~~ion. 
Therefore, a department h1wd shoultl be 
preparl!d Lo provide lhc Ethic., 
Commission with .iny and .ill documen 
tnlion U,nt supports Ute allegation. as 

- -
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well as making individuals available Lo 
assist in itathering needed documenls. 
In other words. a d1irartmenl he.id 

should not me a complainl wltJ, the 
Ethics Commission ;ind then fail or 
refuse to provide lhe documcnlalion lo 
back up the charges. 

A rurlher question lhal arises Is 
whether or not a del),'lrtment head nr 
counsel for Lhal department head may 
require an employee lo testify in mai­
lers relating lo Lhat invesligalion. 

( r 

The 1;thics Law cle.1rly states U,al 
re:;pondenL\ may nol be rcquirl!d lo Lesli· 
fy or be n witm!SS against u,cmselvcs dur­
ing any phnsc of an EUlics Commission 
lnvesUgaUon. In addition, as U,e Ethics 
Commission has no subpoena power, no 
witness mray be compelled to leslify. The 
case or Garrity v. Neu, Jersey. 87 s. Cl. 
616,385 U.S. 493, 17 L. l~d. 2d f>62 
( 1967), held that a police officer may he 
required lo give a statement durinA an 
Internal investi~ation and refusal l() tlu so 
could result in termination or other dii1-
dr,linary aclion. However, ~hould Lhe 
police ofllccr give a st.lllemcnl, while It 
may bo used against lho.l ofncer In disci­
plinary mallers, ll may nol be used 
agalnsl him in a criminal proceeding. 

Based on Gc1rrity and the ~thic$ 
Commission's lack o( subpoena power, 
Lhe Elhics Commission has taken Lile 
position lhal a deparlmenl he11d m;iy 
nol (orce an employee to testify before 
the Commission iJnd lhen use lhal lcsli­
mony against t:he employee in ::a crimi­
nal proceeding. Thi~ would cspcdally 
hold true with individuals who Me 
illlswerlng Lo elhics complaints. 
However, a deparlmenl head should, 
under no eircumslnnces. discoura~e or 
prohibit an employee, who is asked lo 
testify, from testifying. 

One area of concern lh,,L hns nrlscn 
on numcroug occasions under lhe 
reporting r1Jc1uiremcnts of Section 36· 
25-17 Is the question of whelher or noL 
lhc depnrtmenl head, in fulfilling lheir 
legal obligolion to report a suspected 
vloliltlon, is merely futnllinA their 
reportlnit requirements. or Is in fact m. 
ing an official complaint. The Ethics 
Commission ha$ addrcs~ed this situa­
tion from two 11ersp11clivc.•. 

In one slluallon, n diipartment head is 
rulnlth,g his rcporth,g re<1ulrcments 
under I he la\v nnd has Loken appropriate 
action n(!uinsl Lhc employee In relntion 
Lo the suspect·cd viololion, ond docs nol 
inlcml the 1•eporl Lo be a formal com• 
plainl. tinder this scenario. It is within 
thc l~lhlcs Commission's cl1scn:lion LO 
either I real lhe n<ltificalion us a com­
plilint nnd inveslil(tllc futl her, or 1r 
approprlnte nclion hM lndcecl been Laken 
hy the clcpartmcnL hcnd, lo consider U1e 
mdllcr ar,proprinlcly h:1t1dlecl and the 
reporllnlt requirements satisfied. 

Unclcr the second scenario, the 
dcJ)llrlment head nol only fulfills his 
reporllng ret1uirements bul fully 
Intends for his notification to the 
Commission to serve as a formal com­
plaint. Under the second scenario, an 
invesliitatlon will be lnst ituted into Lhc 
allcjtatlons as would be done in the case 
of any other complninl flied with the 
Commission. 

Section II 
Re•ol vlng Confllct• of 
Interests Under the Alabama 
Ethic• Law 

One key aren lhat ntlorncys who rcp­
r~scnl puhllc cnt ities often have to deal 
with involves 11llu,1llons whereby a con­
nlcl ,,f lnlcre.~ts is presented. The 
Alabnmr1 Ethics Law de(ines a conJ1ict or 
Interest a:1: 

"(8) CONFLICT OF /NrRREST. A con• 
flicf On 1/W par/ or (I public omcia/ or 
public <'mployct• bl!t11J(!et1 his or her pri­
val<' interests and the official rcsponsibil­
ltlru inlwrent in rm <>mcc or public trust. 
A conflict r,f intarest im.JOI/Jes '1f1Y aCLlon. 
lnactlQn, (Jr decision by a public official 
nr public (!_mpltJ.11ve in /he dlschatge or 



his or her official duties 111/Jlch would 
material(// affect his or her fimmcial 
Interest ar those o( his or her fami/11 
members or any business with which the 
person is Qssodaled in a awnn<u· differ­
ent from the manner ii affects the other 
ml!mbt!rs or /he class lo which he or she 
belongs.·· 

F'or example, a men1bc1· of a counly 
ho;ird of educallon has II spouse who Is 
employed as a tenured Lencher within 
Lhnt county school sysu:m. The question 
I hal prescnls llseif is, "Am I strictly pro• 
hlblled from pnrl1cipaling In 1,n y mal· 
Lers Lhal come before Lhc buard for o((j. 

clal action due to the fact that my 
spouse will be lmpilcted b)' my aclion?" 

In OPINION OP TH£ JUSTICES NO. 
317,474 So. 2J 700, the 13upreme Court 
of the Slah: of Alabamn ncldressed a sim­
lli!r silualion regarding lcitislalors who 
were also cducalors, or who had spouses 
who were cducalors, 1.1nd whal, If any, 
lnvolvemenl they could h11ve In school 

fundini:i matters. In Lhal opinion. lhc 
supremo court slated Lhal 
legi11lalorlileducators could vote and 
parLici1>lllc In matters thol Lhcy or a 
family member m!Ahl be affected by, 

provided, that lhey or the family mem­
ber were not affc:cLcd in ll manner di( 
fcrcnl from other members C)( the class 
lo which they belong. 

1 n I he hypothetlcnl sllllullon we have 
~resented, a county board or cduc;al lrn, 
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member may vole on an across-the· 
board J>ll)' rai~e for all employees of the 
school system, but not vote, attempt lo 
innuenco Ol' in any way participalc In 11 
vote for a pay raise th,1t is only going Lo 
be 11ivcn to science teachers. when Lhnt 
boord member's spouse happens lo be a 
science teacher. The effect of lhal vote 
would he lhal the s1iouse Is .iffccled clff. 
(ercnlly from other members of the 
clal.!1 lo which he or she belongs, lhal 
clas~ being all employees of lhnl county 
school system. 

In the pasL several months, Lhc Gthics 
Commission hM rendered numerous 
advisory opinions rclntinit to I.his mat­
ter, a sampling of which is below. 

Ad,,l11ory 01>lolon No. 95-73 slt1les 
lhnl a mayor or council member may 
nol vole or parlicipatc in any matters 
which would result In finandnl itain lo 
the member, or family member, or n 
bush1csll In which the mayor or council 
member ha!\ an lnl.crcsl. 

• 

• 

• 

• 

• 

• 

• 
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(334) 246 7149 FAX 

Betty Jowcre, RN, LNC 
Ruth Lynch, BSN, ORNP, LNC 
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Ad\!hlOl'Y Opinion No. 96-20 sltllcs 
thal a city council member, whose 
~pou~e is employed as n Lcnured Lcnchcr 
by lhc Clly of Alhcns School System, 
may vote o,; 011 01,poinlmcnt lo the clly 
school board. 

Ad\!lsory Oplnlon No. 96-69 sllltes 
lhnt an em1>h>yc~ with ri municipal wnlcr 
and sewer board may run for lhi: posl· 
Uun of city councilman or mayor and 
hold the same, ii t:kctcd; pro\!ldcd, lhal 
the public ofncc Is nol used for personal 
Rain, lhal he 1,ot vote on or otherw~sc 
parlicipalc in lh~ appoint.mcml of his 
su1,eriors Lo Lhe waler tind sewer board, 
nnd lhal the duUcs or city councllmon 
or mayor arc performed on his own 
time. a.ml further lhal no public equin­
mcnl. (ncillties, time. materials, or labor 
a.re used to ossisl lhe public official. 

Further, a mayor or council mcmher. 
whose spouse is employed with that • 
city's library, may not vote or 0Lhcrw1sc 
narticlpale on a inallcr U1tll wll I a.ffecl 
hi~ spouse in a manner tllffcrcnlly Lhan 
lhc rcsl of the cluss lo which she 
belongs. 

Further, a mayor or council member, 
whoso spouse is emi,loyed with lhnl 
city's library, may nol vote or otherwise 
participate in on>' budgetary molters 
relating to lhe library employinit 1hc 
spouse. 

Advl SOI'}' Opinion Nu. 96-78 slate~ 
thal a ~u1,erinlcntlenl of a county 
school syslcm. may recommend u11 
11cro~~-lh1:-bo:ird 11uy raise for 1111 school 
board cmploycci. including his wife, as 
long as his WiCe LIOllS nol bencnL in U 
manner different from other members 
of u,e class to which she helon~s. 

If 
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Sectio11 II I 
Attorney• •• ~obbyleta 

Section 36-25-1 ( 17! delinc.~ lobbyinf( as: 
"(17) lONUYING. 'l'hP pmrticc of pro­

moting, opposing, or In arty ma11nl!r 
influencing or allempting to fn/7ut!nce 
the Introduction, de/l!lll, 01· eiractnu111t 
of legislation before u11y /,:glslutlu11 
body; opposing or in uny manner influ­
a11cl110 the executl/Je approval, veto. or 
mne11</mcnt of /cpislalion: or the prac, 
tlce ofpromotin,p, 01mosi11g, or in an.11 
mannur influencing or atfC'mplin,q to 
influe11ca the rnoctmrnt, pro1·11otf111tirm. 
modification, or deletion of reg11/ations 
bc!fore <Ill!/ rcg11latory /JQ<lt1: prt)lliclecl, 
h0tl)li/lC1; thnf pm11idi11g 

public tc•stimony /Ji!fore a legis/otiue 
body ot r1.1gulatory 1)1.)dg or a1111 com­
millee thereof shall not be dcwnad lob· 
bying." 

rurther, Secliun :36-25 1 (18)(n) 
<lel1ncs n lobbylsl as: 

"J. A person 111ho recei11es cumpenso· 
lion or rcimbur.wmmt kom onotht>r 
person. group, or enlily lo tobbfl, 

2, A person who lobbh•.~ us a regular 
and uwal var/ of employment, wht!ilwr 
or not an.11 compensatio11 in addition to 
'"!Julur salary a,tcl be1Lefil.s ls rece/tJt!d. 

.1. A person who 1aper1ds lr1 excess of 
one hundred dullurs ($100) for a thing 
of ualue, not lncludl11g ft111ds expcmdc~ 
for /rtwcl, subsistence expenses, hlld Iii · 
craturc. bultons, slickers. poblic.alions, 
or other acts of free speech, durulq a 
calendar year lo lobby. 

4. A consu/font to thC! state, co,mtu, 
r>r munici{1al /cl)els <if gouemmenf or 
their instrumentalilteS, In u11y manner 
cmJ1lo!!cd to influe11r.e te,ql.~lat /011 or 
regulutio11. regardfess 1J1hetlwr the co11 
.~ultm,t Is paid lt1 whold or part f,,om 
sfa/11, cou11ty, municipal, or private 
funds. 

.5. An am1,logee. ,1 paid consu/Umt, or 
a membl!r of the sta1Tof a {()bbylst, 
wlwther 01· nut h<' or she,:~ p11id, u;ho 
regulorlu communiwtes ,oi~h mum~er.~ 
of u l<Jgi.~/,1ti11a bodv 1·e.Qtutl111.Q p1md111r1 
/eqisfaflon mu/ othe, mallers while tha 
1iqislafi11e body is In session." 

· Secllo11 36-25-l ( 18)(bl excludes from 
u,c ddinltlon or a lobbyist the following: 

"/, A member of a legis/utiv,, body on 
a matt,•r which fm10/1·C1.~ Iha/ per.~on 's 
omcia/ dutil'S, 

2. ,I Jlc:rson ur allonu.!y rimdering 
professional sem/ces in ~rolling {!ills or 
In adul.,ing clients and 111 re,uformg 
opinions as lo the co11structio11 and 
uffcct of propos('d or pend;ng legisla· 
/lon, exc•cull/lc action, or rule.tor ,·cgu­
lotion.t whc>rc thosr pl'Of,:ssional .wir~ 
11ices (IYCJ not ofh(!r!Jl/sc comwrted t/1/lh 
lepisla/111<1, C'Xec11li11e, or l'iJ(JUlatoru 
action. 

:J. N11porters ond eclltors while pur.~u-
/,1f1 normal reportorial and editorial 
clutie.~. 

4. J\17.11 cltue11 not expe11ding funds as 
sl!f out abo,,e in paragraph a.3. or not 
fobbyi11g for comµe11solio11 who con 
tacts a member of a lcgisfafilJ<' body, or 
gives pub/le tcstimon.11 011 a particular 
Issue or 011 J)(lr/icular {(1gis/ption, or for 
the purpOS<' of influrndng legls/ation 
and who ,'.~ mrre/J/ ''XC'l'Cisir1g /,is OI' her 
constitutional ri,qht to cammunicnle 
,uith members of a legislative body. 

5. A pcu-s,m who nppeurs before tt leg­
islati,,e body, 11 regulatory bod.I/, or an 
l!XeCutivc agency lo eitlwr sell or /JUI'· 

chasl! goods or services. 
6. A person whose pr'.mury duties ~r 

responsibilities do not 111clude lobbying, 
but who may, from lime to time, orga­
nize social euonls for moml1t>r.~ of a le!1-
islati11e body to m<'et and confer with 
m<'mbers of professional argoniza/lons 
and who ma!I hmm only Irregular con­
tacts 1uilh memhi!r.~ of a /egls/allue 
btJdy whe11 the bot/11 ls ,wt 111 session ur 
when the body Is In reces.•. " 

A common qucsl ion lhal nrises when 
an attorney is representing cBenls 
before public boards anti bodies is 
whether or not that allorney 1s In fact 
serving as a lobbyist. Several questions 
ror thouJtht are: 

(1) Under whal circumstances is ;in . 
allomcy required to rc1tlsl11r as a lnbby1sl? 

(2) Would an auorn1:y be rtiqulred Lo 
rc.ti~tcr as u lobbyi~l every time he or 
shti mes an u11pcar1111ce of counsel wllh 
dll agenc.')' on behalf or n client? 

(3) Who wlll be affected hy the atlor 
ney's actions? 

The Important distinction lo make is. 
when does the allorney c~asc lo he nn 



attorney representing a client nml 
become o lobbyfsl, t1·1ggerlng the 
rcmorlin~ requirements of the Alabama 
Ethics I.aw? 

1'hc ohvlous di~Unction rs the situa­
tion where an association CQnsisling of 
numcroug businesse.~ with similar inter· 
esls hires an rillomcy to represent them 
rcgimllng lcgislallon Llml impncts on 
lhe vnrious rissocinlion members. This 
obviously would consist of lobbying, 
thereby lriggering Lhe reporling 
requirements and requiring Lhc nttor­
ncy lo re"ister with lhtt Commission as 
a lobbyist. 

If lhc ntlomey is merely representing a 
client before tm aEtency. he mny not nec­
essarily be cllnsidcrcd a lobhylst. l~or 
example, an allorncy represents an indi· 
vldual uucmpllng to have ,1 plat restric­
tion lifted by lhe municipal zonin!{ ho.'lrd. 
The facl lhal lhe official aclion reque.~t.ed 
will impact only on the client would nol 
tri!{"er lhe lobbying regislrat ion require­
ments as this is a £ituotion where Lhe 
attorney Is clenrly reprcsentlng the inter­
ests of 11 clienl, and nol allempling to 
lnnuenc11 h:gislalion per se. 

On the other hand, should that same 
attorney be appearing before lhe same 
municlp,11 zoning board In an efforl lo 
hove the enUrc municipal ,:oninsi ordi­
nance revised, he would indeed be con· 
sidered 11 lobbyist and would therefore 
have Lo register with the Ethics 
Commission. 

A key consideration in makinit Lhe 
illstinclion is who will be affected by lhc 
allorney's actions. Will lhe actions have 
an impact on only the individual he Is 
hnmcdiatel}, repreSiJnlin1t1 or will his 
actions have an impnd on n broader 
group? Ir his actions have an Impact on 
J l11rgcr group. rnrJr<.> than likely, he will 
be considered a lobbyist and not strictly 
nn nllorney repre:1,nting II client. 

There are many agencies within the 
Stale or Alabama whereby an allomcy 
represents il client jusl 11s he would rep­
resent r1 client in a coUt"L of law. r~or 
example, before lhe Pllblic Service 
Comm1ssio11, an attorney is rcqulred lo 
flle formal pleadings. notices or appear­
ance, briefs, clc. In lhis selling. which 
is more likely than not a quasi-adversar· 
ial selling, u,e attorney wollld again 

merely be represenling .i client a1,d 
11<lvoc11llnit the interests o( thnl cllenL 
On the olher hand. should lhe ollorney 
be rcprescntlnsi a special interest group 
in an effort to have reitulnllons. guide· 
lines, etc., revised, changed, or amend· 
ed, he would be lobbyinit nnd would be 
required lo register w1lh lhe Alabama 
Ethics Commission. 

Section N 
Representing Cllonta Before 
the Al•b•m• Ethic• 
Commlaslon 

The Alabama Elhics Commlsslo11 sits 
as tt q~msl-crlminnl bo(iy whose runclion 
ill lo determine whether or not probable 
c11usc 1:xlsts lo believe lhal nn individual 
who hns been char!{ed with violollng 
the Alabama Elhic.~ I.aw ha~ violated the 
EU,ics Law. Section 36-25-J (23) defines 
probable cause a.~. "A Ondir,g lhat the 
allcgolions arc mon: likely than nol to 
have occurred." 

The r:thics Commission, lhcrcfore, 
serves in the nature of 11 gr.rnd jury, and 
hearinsis before the Ethics Commission 

arc conducted in much the same man­
ner as proceedings before 11 grnnd jury. 
In fact. Section 36·25-4(b) states thnt a 
complaint nJed with the ~:thics 
Commission b "subject lo lhe snme 
r~strlcllo11s rnh,Ling Lo ~ecrecy and non­
disclosure or Information, convcrsntion, 
knowledge, or l!vidcncc of Sections 1 il-
16-214 lo L2-J6-216 ... " (commonly 
referred lo as the Grand Jury Secrecy 
Acl). 

Section 36·25"'1 (d) rcquir~s that a 
re~pontlenl be given no less Lhnn 45 
d<1ys' notice of a complnlnl having been 
nlcd nA11insl him or her f)rior Lo Lhal 
mallcr bclnR ~et for a heilring wilh the 
Ethic~ Commission. 

is; in +..i&'l1P­
; ; s.,f!=-==-! ~ -! "' : a-- •,,,:::,r.,,, il ~ 
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Just i1S with ti itrt111d Jury pruceedinit, 
lhcrti is no right to cross.exnmlnot Ion, 
nor arc lhc Hules of Evidence strlclly 
appllcd. 

We all know lh11l when :1 cllc11l ha~ 
been sued civilly, the nrsl stcr, In 
defending lhc client ls lo obtain & copy 
or lhe comp In int. Likewisu, if you aru 
represcntlni;t 11 crlmln11I defemla11t, you 
first obtain o copy or lhe indictment. 
1 towever. 11ndcr the Alabomn l~I hies 
Law, a compl11int flied with the commls 
slon is considered confldentinl informa· 
lion ,111d is not Jiscovenihle ll5 provided 
in Section 36-25-t (7). which stales: 

"(7) CONFIDENT/Al INPORMATION. 
A complafnl filed pursucml to this chap­
ter. together wi/h any stute,mml. t:M · 

versa/ io11s, lmo111/t1c/gt1 of c11ider1ce, or 
i11/om10J lo11 receit,cd from I he com­
plainant, wilneJS, or other person 1't!lat­
ad to such com11laint." 

To prnlecl the respondent's tlue 
process riithls. the low requires that the 
respond1.ml b11 provided with :i summnry 
of the charges lhnl ha\le been levied 
aJlainst him or hor. 'r11c policy of lhc 
Elhics Col'nmlsslo11 I(\ to mnkc lhnt 
summ,,ry :1!i ucl~llcd as possible in 
order lo i111.1kc ci:rlnln Lhal the respon­
dent's due tlroccs:1 rlghls arc protected. 

One of lhe basic concepts in legtil pro­
ceedinsts Is the rlsiht of cross-examina­
Uon. 1 lowever. under lhe Crand Jury 
Secrecy Laws, the.re is no right of cross­
cxamln:1lion. When a compl.il11anl lc:.tl­
fics before the ConuniS$ion, neither the 
respondent nor his or her attorney is 
present in U1e hearing room, and like 
wise, when a respondent and his attorney 
tesUfy before the Commission, lhe com 
plninant is not present in the hearin[l 
room. In addition, the respondent m.iy 
produce nny wilnesse:. he or :;lw deems 
nece~!;ary to defend !he allcsi;1t ions levied 
a~ainsl him or her; huwcvcr. when U;osc 
wilncss1:s Lc:;Lify, 11cilher lh c 1·cspnndcnl 
nor the rc:spo11dcnt 's allorncy are 
t,Jlowcd to be present In lhi.'! rnom, nor 
may lhey examine those witnesses. 

Should you t1S an altorncy represent 
no individual before lhe Ethics 
Commission. the filing or II formal 
notice o( appearance is nol a technical 
requirement: however, in order that all 
communications be addressed lhrou~h 
you and not your clien l , it would he the 
wiser course of action lo file a notice of 
appttarancc as soon as you arc n:t..1incd 
by your clicnl. 

As Lhc Alnbama Ethics Commission 
docs nol hnvc subpoono powc r. the 
commission may not compel lhc aucn­
dance o( either respondenls or witness­
es at a commission hearing. As an nHor­
ney representing a client before the 
commission, il is )'Our judRmenl which 
should determine whether or not your 
client is ,:toin~ to appear -1nd lesti(y 
before Jhe commission. 

The Alabama gthics Li1w proviucs lhnl 
discovery will be made pursuanl Lo Rule 
J 6.1 of Lhe Alt1bama Rules of Crb11inat 

Jt1me1 L. Sumner, Jr. 
J111r,uij I Sur1111or, Jr la thu r;tlrvctor ol 1hu 
Alabomo l:lhlc:s Commla~lon ha11lng been 
appolnt11d to tho position by 1ho 
Comml&;lon In Aprtl 1097 Priof to hi$ 
1.1ppolntmon1, S1.jm11or 11orvod on osBllitflnt 10 
tho 11lco,chonoollor for external olfalra of 1ho 
Un111urslty of Alnbilmo Syntom. as 111co-pres, 
ldom/lug1sl,1t1Vo offolr11 ro, tho At11b.am,1 
Hospital Aasoclalloo ond oa execuu11e 
0Gsl11tont 11nd chtof of stall In the llautananl 
90vornof't. ofhco Hu ol:.io 11Urvod us 1drn1n 
IB1rnt1vo aaa1&1an1 to tho fato U S C,rcutl 

Judgo Robor1 S Vonco ond ea on Ulllil&lunt onorney genoral He Is a 
ur&du11to 01 mu Uru11111s1ty ol Alub111nu nnd Cwnborlm)d S<:hool ol 
Law. Somlord Ur IVOIBlly 
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Procedure. Under the Rules of Criminq/ 
Procedure, the r.lhics Commission will 
provide lo you nnd your clltnl, prior lo 
Lhe hearing, copi('s of an)' statcmtl'lts 
lhlll your client m.iy have made to ti 
special agcnl of lhc Alobama Ethics 
Commission. 

In addition, should thcrt be co-respon• 
dents to lhe complaint. you will likewise 
be t>rovidcd with their slalements. 

As a general rule. il i_s the policy of 
the t·:thiCll Commission lo suoply lo lhc 
rc~pondonl nny information and docu­
ment11tinn thnl mny argu~bly be excul­
palory In ,,nturc. In ndditlon. any doc:u-
1m:nl11tlo1, thnl yuur cllenl Is 4uestloncd 
on tlurln~ any interview comluctcd with 
11 sla(r m1::mber o( Lhll tommissio11 will 
be 1>rovidcd to you as 1,art of lhll discov­
ery process. 

Just ns in a normal criminal proceed· 
ing, the Ethics Commission will nol dis· 
close lnternnl memoranda, specifics or 
:in invesliAillion which may inclllde 
opinion. or witnesses who may testify 
before the commission. 

After the Ethics Commission hears 
the testimony and eviucnce: relating to 
lhc complaint, one of Lhrtc pO!i.~ibililie.~ 
cxiSl$. r:irsl of all, Lhc Ethic.~ 
Comml»lon .:.in determine Lhal probn­
blc cnuse docs not 1:xist and close u,e 
cnsc, ending the matter nL lh:it poinl. 
Likewise, lhe Elhrcs Commission can 
determine thal 1>robablc cause does 
exl~t and can refer the c.1se for further 
review and presentation to a grand Jury 
lo cit her the al torney l{cneral or I he 
district 11ttorncy for lhe appropri,,te 
jurisdiction. 

lfor purposes or the l~lhics Law. venue 
is locnlcd In the co11nly where: Lhe 

Hugh R. Evan•, Ill 
Hugh Fl E11ons. Ill received his undergradu­
nto dogroo frorn Aubw11 University 01 
Montooinory Md his J .o ~l~ree ftom 
Janos School of Lew Ho prooon1ty serves 
tll'I u&alst11n1 director and gonnral counoot 
for tllu Alobmntt Ethic:, C()lnrrtl!ltiHlri 



alleged violation occurred. Shoul<l lhl! 
violtillon have occurred oulslde: the 
$talc of i\labnma, venue lies In 
Monlitomery. Should Lhll attorney ge_n. 
ernl or district allorney have a connlcl 
or olhc,wise be unable lo prosecule lhe 
cnse, th11 case may be referred back to 
lhc Ethic,~ Commission for proseculion 
by lhu commission staff under the nus• 
()ices of 1:ilh1a1r the allorney 1tenel'ol or 
lhe districl nllorm:y. 

When the Alabama Ethic.~ Law w;ii. 

nm1.mded in 1995 to give the ~:thics 
Commission proseculorial powen<, there 
w,,s a benefit Lhal was crC11lcd Lhnt was 
undoubtedly nol intended. Becnu~c the 
Ethic.~ Commission has oro~cculori:il 
powers :ind lhe c.1se may be refcl'rcd back 
to the commission stt,ff for hru,dllng, U1e 
l~lhics Commission's policy Is Lhal the 
sta(f wlll 1101 make a recommendation of 
probable cause unless the staff is ready. 
will Ing and able Lo prosecute the cnse to 
ils conclusion. Th:s bt!riclll accrues to lhe 
resnondenl In that the slllff ha.~ placed a 
hi~her burden on itself thun th1i ucneral 
pr<>b,1hie cause standnrd. 

Prior lo the 1995 arnendmcnL1 Lo Lhe 
Ethics I.aw, the Ethics Commission had 
only lwo choices of action: (]) refer the 
cnsc for prosecution. and (2) close the 
case for lru;k of probt1ble cause. The 
Alabnmn Ethics Law, as nmended, 
includ1:s n 11roccdurc known es an 
"administrative rcsolulion.'' i\n udminis• 
Lrolivc resoluliun is :ipproprit1lc when lhe 
nn.uicial bcnefil Lo the individual charged 
or the financial dcttimcnl to lhc public 
entity is less than $250, milking IL a 
minor violation as defined by low. 

Should lhe Ethics Commission det11r­
n,lne th111 an adminislrotivc l'Csolutlon 
i~ 11pi,ro11rlaLe, sever;d 5lcps musl be 
L,1kcn. l~lrsl of all, the respondent musl 
rct1uesl lh;1t his or her case be handled 
odmh,lst rnllvely and mu5t acknowledge 
an unintentional violation of the law. In 
other words, an individual may not 
oppenr bcfori: Lhe Ethics Commission 
and simply slule, "T did 1101 do this; 
however, I would like Lo have my case 
handled administratively." 

Should lhe respondent request an 
administrative resolution, the Ethics 
Commi~~ion must unanimously agree 
lo have lhe mnller handled adminlslra-

lively. Should the c:ommission do so, 
either lhc attorney gcncr,11 or lhc dis­
trict nllorney for lhe t1p1>ropriall! Juris­
diet Ion must ill so give their ar,proval. 
Once the paoerwork ls completed, Lhe 
Ethic.~ Commission can order rcslilu­
tion to be paid and may order a fine of 
Lhrec limes the restllut Ion u1110 $1,000. 

The mission of the F.thics 
Commls~ion I$ not only lhc r1:sponsibll· 
tty of seeing lhaL hidivltluals who hnve 
vlolnkd the Elhics Lnw arl! adequately 
punished, but IL Is also to 5cc lhl.ll those 
individuals who have had,, complainl 
wrongly Oled against lhcm hnvc: lhcir 
f(ood name tind chnrnder clc,,rctl The 
commission staff works eQually hard Lo 
11ccom11lish bolh go11li. 

Section V 
Advlaory Opinion 

Just ns u,e nllorney general's office is 
chnrgcd with the rcsponslbllily of inter­
prellnit various secllons uf Alabuma law. 
so is the Ethics Commission ch;1rg~u 
wilh rendering advisory opinions relat­
ln,t to interpretations o( Lhc Alabama 
r;thic:s l,."IW. 

Any individual within the Su,tc or 
Al11b;1m,1, whether it be a public official, 
puhllc employee. attorney representing 
onl! of thu nbove clr1sscs o( Individuals. 
or nn individual who nurcly has an 
Interest in stale law, rnay rc<1uesl a for· 
mal advisory opinion hm1cd on 11lther a 
hypothetical scl of facls or an ;1ctual 
focl silunlion. provided U'Ull lhe sce­
norio is prospecUve in nature. 

J\ formnl advisory opinion is drafted 
hy the sh1ff of the Ethics Commission 
anu Is presented to the commission for 
official action. Th1i commission may 
cllhcr adopt the opinion ns droflcd, 
adopt lhc opinion with modlncalions, 
or may rcntler an entirely different 
01>lnion from that which was presented 
to Uie co111t11ission. 

J\ formul advisory opinion c11Yrles the 
weighl or law to the cxle:nl lhal ll is (1) 
requested In good (allh; (2) till pcrUnent 
facts ure made availabl~ to lhc commis­
sion; and (3) it is relied on as rendered. 

An advisory opinion is only as good .is 
the facts that are presented. Should an 

Individual provide a specllk ~cl of fact~ 
lo the ~thics Commission which leave 
oul material details, Lhen Lhc advisory 
011lnion will nol o((cr I hat inJlviduul the 
prolcclion or law. l,ikewise, an ndvisory 
opinion thal is relied upon in ~ood faith 
by other individuals slmlhirly ~llualed 
to th:il of Lhc individual requeslin~ the 
opinion will 11lso protect lhi1I person 
from polenll11I llablllty. • 

MEDICAI./DENTAI. 
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A 

Practitioner's 

Guide to 

the Alabama - . 

Age Discrimination 

Act of 1997 
By John W. Sheffield and 

Brian R. Bostick 

T he Alabamt, legislature 
reccnlly unnctcd Alabama 

L==:::!.l Act No. 97.723, which 
prohibits age discriminntion in 
em1,Joyment. The Act went into 
effect on Auitusl I, 1997, nnd now 
Alabama, like every other stale, the 
District of Columbl!,, Puerlo l~ico, 
,ind lht! Viritin lsliind~. has an aite 
discrlminalion sttllule.l Yet, impor­
tant disllncllon~ bctwtoen Alnbam:-i 
and all other states will ~ivc rise to 
st::ver,il quesllolll, about llu: applica­
tion and lntcrpretntion of Alnbruna's 
statute. 

Alabama is one o( only three slates 
that does nol have ti slate or local 
(air employment 1m1ctice ("FEP") 
111tency lhal handles discrlminalion 
complaints under the relevant state 
or local h1w.1 The olher two states 
that have no such aiicncies are 
Mississippi oml Arkansas. 1 lowever, 
Alabama I~ unllk11 Misslssipf)i and 
Arkansas, b11c;iusc those two states' 
statutes are limited lo public officers 
and employees, nnd the spllr5C case 
law interpreting those two statutes 
sheds little light on any compnrnble 
interpretation or Alabnmn's Act. 

Three stat~s (Ceor~ia, Louisiana 
and North l)akoln) have local fair 
employment a~cncles that have not 
been ~iven "FEP d~sl~nalion" by lhe 
Equal £mploymenl 01111orlunity 
Cornmission.i Again, however, the 
lllatutcs or NorU, Dakota and Georgia 
are dii;llncl from Alnbnmn's because 
they provide lhnt u statutory viola lion 
consUlules a misdemeanor punish­
able by One. Thus, liability is Imposed 
criminolly, not civilly. Louisiana has 
adopted an aAc discrlminalion statute 
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lh,,L is somewhat similar lo Alahama's statute.• Both stnlL1les 
exprus~ly provide for a private righl of acUon. IJecllll~e that 
stnlulc, like Alabama's, only became effective on Aui:tusl l. 
1997, Lhcre Is nol much case law lo help practitioners 11ml 
courts interpret Alabama's statute. 

Alitbama's AeL is modeled somewhat after lhe fodcral AJte 
f)lscriminaLion In Employment Act ("ADEA") o( 1967, 29 
lJ.S.C. §§ 621 et seq. Generally, both prohibit discrlmlnnllon 
In employment agnlnsl h1<Jlvldw1ls who are al leasl ~O ye,,rs 
old. The Alabama statute cx11rc~~ly ildopts al I remedies, dcfcns­
C5 and sl11Lutes ornmilnLion enumerated in lhc rederal ADEA. 
Slate courts commonly look lo federal AORA rrecedenl for 
guidance in construinR provisions of stale stntutes that are 
similar to, or lhe s.1me as. Lhe terms of lhc federal 5talute. 
I lowever, st.ale law will not necesSllrlly bc rttJJtl and a11rlied the 
some way :,s it5 fcdcrnl counler1>nrt simply because a ,liven 
st.ale law provision p.1rnllels an /\OEA 1>rovislon. 

The cnnclmcnL of Alabnma's Aile Oiscriminullon In 
l~mploymenl Acl poses several qucslions lhal Alabama's 
courts nnd pracUlloncrs will be forced lo nnswcr in lhe nl!hr 
future. Some important issues lo be resolved include: (I) how 
Lhe act interacts with other slalutcs; (2) lhe applicable statute 
of limitations period: (3) proper plaintiffs and defcndnnls: (4) 
1m>hibited emplo)imenl 1>rnc1iccs :md availi1ble ilmrmnlive 
defcnsll~; (5) available remedies; nntl (6) the conslllullonnlity 
of the acl. 

Interaction with 
Other Statutes 
A. Tho Federal Age Dlacrlmlnatlon In 
Employment Act 

The Alabama Ai,!e l)iscrlminallon Acl was intended 
lo be an altcrnalivc form of relief to U,e federal 
ADEA. Therefore, the ~lnlute provides lhnl "if an 
aclion is brought In the federal court, any action 
pending in lhc stnte courl sholl be simulLDncously 
dismissed with prejudice." 1997 Alabama Acts 97-723 
~ 1 O. 'l'he federal AD~A lllso notes I he surerlorily of a 
federal action by stating that,, federal Al) l~A action 
"sh;11l supersede any State ncLlon." 29 U.S.C. § 633(11). If, for 
some reason, a defendnnl falls lo move to dismiss the slate 
court ncllon, there are slill further 8afcgunrds expressed in 
U1c stnlutc. The Alabamn slalule provides U,aL Lhe plainllff 
"shall only be entitled to one recovery of damugcs. Any dam• 
ages assessed in one court will offset any enllUemenl to dam­
<1ges In any other !Lille: or federal courl." 1997 Alabama AcL~ 
97. 72:i § 10. 1( the Alab11ma courl"5 stray from the l;inguage in 
the Alabnmn slnlulc tll'ld t1llow for dama"es not recoverable 
under the federal ADEA (I.e., comrensalory and punitive 
damu"es), then there could be much conf,1sion in determin­
ing wh;,t damages ore offsel by damages awarded in another 
court. 

B. ERISA 
Sccllon 5J4(a), 29 U.S.C. § I 144(a), o( 8RISA 1,rovidcs Lhal 

i( 11 state law "relalelsl to ... employee benent plans," then ll Is 
precmnled. ''/\ law 'relates Lo' an employee beneOl ,,tan if il 
haN II connection with or reference lo such a plan." 
Champion lntcm . Corp. 11. 8ro1un, 731 F'.2d 1406, 1408 (9th 
Cir. 1984). "ITlhe express preemr>lion provb;lon~ of l~HISA are 
dcl!hcrntely cxnansive, and designed to 'eswbl!sh pension plan 
rcgulalion as exclusively 11 (edcn1I concern."' Pilol Ufc 
fnsw·a11cu Co. u. D,uleau>.·, 481 U.S. 41, 45-46 (1!JR7) (q11otin~ 
Alessi u. Rny(J~slos-Manhaftan, Inc .. 451 U.S. 504. 523 
(1981)). 'rhub, to Lh1: cxlcnl the Alabama ADEA applies lo 
employee benefit plans covered by !::RISA, lhe Alabama 
slalule may be preempted In some cases. See, e.g .. Von Camp 
u. ,1r & r Info. Sus .• 963 P.2d 119 (6th Cir. 1992)(ERISA flYC· 

cmi,lt:d stale age nnd sex dlscrlmlnn~ion chiims of porlicipanl 
who w1111 allegedly forced lo nccllpt c11rly reliremenl under 
c11hn11ced pension plan in lleu or rcllssignmenl), cerl. denied, 



506 U.S. 934 (1992), 011orr11/od on other f/rmmds, 4(i 1·~3d 531 
(6Lh Cir. l 995). 

c. Alabama Venue Statutes 
The Alabama ADEA provides that an employee "may bl'ing a 

civil nclion in lhe circuil courl of U1e counly In which the 
person wns or ls em1,loyed .... " 1997 Al3bnma Acls 97. 723 § 
10. Under Alabnmn Code § 6 3. 7: 

A foreign corporation may bl! sul!d In any county in which 
it does husiness by a~enl. ond a domelilic corporation may be 
si1ed in any county in which It docs business by a!Jent or was 
doinit business by niienl al lhc time the cnuse or acUon ,irose; 
provided, that' all 11clionli nitalnsl il domcslic corporation for 
per11on:1I lnjurlus musl be commenced in lhc county where 
U1e injury occurred or in the cou11Ly where Lhe plalntHf 
resides If such c1,rnor:1tlcm doc.~ bu$lnc$s by ,,gent i 11 Lhc 
county or Lile 1>lnlntlff'~ residence. 

TIie venue provision in lhe Alabama Age Act does not allow 
for suit in the plainti(f's county of residence, unless lhal hap· 
pens Lo be the county In which the plrdnll(( ls employed. 
F'urlher, no dlslinclion Is made between domestic nnd foreign 
corporations. Thus, if the i\lnbnmn courts strictly follow the 
lanituilge of the /\cl, then ii 11loinllf('s choice of venue will be 
limited to lhe county of his or her employment. Where a spe· 

C LA SS A C T I ON ADMINI S TRAT I ON 

Our S•rv lc •• lnc lud • 

Sottlemont Notice Administration 
Call Contor Assistanco 
Address Tracking Sorvlco 
Class Momber Dato Baso Maintenance 
Clalms Fom, Handling 
Sottlomont Bonoflt Disbursement 

Pl•nn Co ll 

1 .888.414.1470 Toll Free 
9
~94 

\)o1-'· \'l.O!>) o\'\4· 

cine venue provi~ion b providc<l in a lcgislalivc cnaclmcnl, 
Alabama pn:ce<lcnl Indicate~ U1:1l lhc specific wnue provision 
will control over the general venue ,,rovisions or the Alabama 
Code. E.'( porle Alu. D1t/Jl. of E11v. Mgl., 623 So. 2d 1061, 
1063-64 (Ala. 1993). 

Proper Plaintiffs 
Under the Alabnma Act, 11ny •·worker 40 yen.rs of age and 

over" may sue ror age discrimination. Courts have deter 
mined lhal the federal ADEA docs not cover uniformed mili­
tary personnel,' and indcpcndcnl conlrnclors are olso exclud• 
c:d from I he definil ion of "employee" under the federal Al)(.;A, 
and 11re therefore. nol allowed lo file suil. The (cdernl A1)£A 
nllows priwt e cn1J)loycrs lo Impose mandatory reliremenl al 
ai:ic 65 on certnln "bon11 fide cxccul lws'' or "hilth policy mak­
ing" employci:s. 2fJ U.S.C. § 6:31 (c), Alabama'$ Ad does noL 
dcfhrn "employcc" u11d docs not provide for nny of the :ibovc 
l!Xccpllot1s, but Alabnmt, court~ m,1y cnrvc oul e,cceplion~ tlS 

Lo who may sue under Lhc Acl. 

Proper Defendants 
A. Employers 

Bolh statute$ define an "employer" as n person employing 
20 or more employees for each working d11y in each of 20 or 
more calendar weeks In the currenl or preceding calendar 
year. Some fcdernl courts have held that the number of indi• 
viduals employed in the year the nllcjled discrimination 
occurred, not the year when a charge of discrimination is 
filed or Bn action commenced, determines whether an entity 
meels the statutory dcfinlt Ion o( "emnloyer. "• The Supreme 
Courl has recently held that "lhe payroll method represents 
the fair readlnA of the stillulory lanRuaRc" in terms or counL­
inR employees. Wullars 11. MC'h'opolliun Educationul 
Hnte.rp,·ist:.~, /11c., _ U.S. ., 117 S. Ct. 660 (l 997). The 
EEOC ha.\ Issued nollcy guideline~ 111>plyi11g Urn ·•payroll 
melhod'' 11s well. Tiu: EEOC slatilS lhfll il Is appropriate to 
counl employees malnlnlncd on the payroll during any given 
week ror employe,· coverage purposes, and nol Just those 
employees who report lo work every day o( the work week. 
EEOC Policy Stal.omenl No. N 915.052 (April 20, 1990). 
f'urthc1·, the tmoc slates that Lemporary employees should be 
countecJ if lhey t11·c actually on the payroll. 

Bol h acts includr 11ny af,(enl of that ''ncrson" within the def­
inition as well. Alahamu courts will h1ive lo determine if an 
lndividu;il can he a ddcnd:inl lo a suit under the Alaba_mn 
statute bccausi: that indivlduill was 11c:tlnl:l as an agenl or tm 
employer. Thi: majority or federal cour~ lhal have addressed 
this issue hnvc held th:it Individuals may not be made defcn­
dnnls under the ADEA. See, e.g., Milter v. /.faxll)(Jl/'s 
lnlemalio11al, Inc .. 991 r.2d 583. 587 (9th Cir. 1993) (ADEA 
case holding that Congress did not intend lo allow civil liabil­
ity to run against Individual employees), cert. denied wb 



11c>m., Mlllt1ri1. I.a Ros(}, 510 U.S. 1109 (1994); Cross v. 
Alabamll, 49 P.:ld 1490. l504 (lllh Cir.) {lmlividunls cannot 
be held flnble under Tille VI I or the ADE/\), rtJh 'g denied, 59 
~~3d l 248 ( 1995). 

The federal acl nlso expressly includes "n stale or pollLical 
SL1b-division or a stale" In u,c definition o( a1, em1)loyer nml 
cert11ln fedora I employees &re protecl ed under the federal acl. 
29 U.S.C. * 6:iO. Slale and federal agencies nre neither specifi­
cally excluded or included from cover11"c under Lhc Alabama 
Acl. I lowevcr, federal employees should not he covered under 
lhe Alnhnmn Act because the Unitud S1.t1lcs government is 
immune from suits lo which il has not consented throullh 
lhe doctrine of ~overeign immunity.$(!(] lo<!lfler 11. Prank, 
486 U.S. 549 ( l988). Sovereign immunity is It jurisdictional 
bar lhal operates when a suil threatens lo impose llahility 
upon Lhe IJnllcd Slates for money or property damages of 
some form or coercive injunctive relief. See FDIC u. Mey<:r, 
51() u.s, 471 (l 994). 

St1tle employees will also likely he excluded from e-0verngc 
under the Act because Arlicle I,§ 14 of the Alabama 
Con~Lilution of 1901 suites I.hat "Lhe Stnte or Alabamil shall 
newr be made a de(endanl in any court of law or equity." 
Section 14 "wholl)• withdraws from u,c Lcgi~h,t urc, or any 
other stale authority, the power to give consent lo a suil 
against the stale." Dunn Consttuclion Cu. 11. Stale Boord or 
Adjusln1Cml, 2:M Ala. 372, 376, 175 So. 383, 386 ( l937). Thus, 
lhe legisl!tlure'i. fatlure Lo expressly exclude sl:1lc employees 
from cover.tgc under the A<.:L will nol provide o reitson Lo pen­
etrnlc lhc "{llmosl invincible 'wall' or the stnle's lmmw,ily, as 
established by the people through Lhelr Conslilulio11." 
I l11/c//inso11 11. Board of 1lwtees of Uni11crslt11 or Alabomll. 
288 Alil, 20, 24, 256 So.2d 281, 284 (1971 ). llowever, u,e 
Al11br1mo Supreme Court has hi!ld th11L municipalities ond 
otJ,er local J{Overnmental enlilies are not enlillcd Lo immuni­
ty under§ 14. Se<' City or Poley 11. Te"y, 278 Aln. 30, 175 
So.2d 461 ( I 965). Therefore, municlpalilics will likely be 
capable or bl!in!l ~ued under the Acl. 

B. Employment Agencies •nd Labor 
Organizations 

The Alabamt1 slnlulc al~o allows suits against un "employ­
ment ft~ency" or a "labor organi1.ation." An "employment 
a~ency" is defined~ "laJny ... person re~ularly underl:iklng, 
wilh or without compensation, Lo procure employees for an 
umployer or to procure (or employees opporl unilies lo work ror 
an umployer. Including any agcnl or that person.'' J 997 Alabama 
Act.s 97-723 § I (2). That definition Is vlrtu.illy identical Lo the 
deflniLlon of ''cmploymenl agency" under u,e federal AOEA. 

A "labor organl1.ation" is defined under Lhc Ah1bam11 statute 
as "lo lny organization which exists (or the purpose, In whole 
or in parl, of collcelivl! bargaining, or dealln~ with employers 
,oncerning grievances, terms, or conditions or employment, 
or or other· muluol 11id or protectlon In connection wllh 
employment." 1997 Alabama Acts 97-723 § I (3). Unlike Lhe 
federal sl.ilute, the labor organization docs Ml hove to be 

"engaged In nn industry affecling commerce" Lo he covered by 
lhc Acl. Sr.>c• 29 U.S.C. § 630(d), 

Prohibited 
Employment Practices 

The Alahamu Age Discrimination in Em1lloymcnl Act fol· 
IO\\IS I he fcdurnl ADEA by providin~ thnt It ls an unlllwful 
employment prncllce for an employer lo: 

{I) Fail or refuse to hire or discharge an ind,vidu.11, or 
otherwise discriminate against an individual with respect to 
compensation. terms, or privllci:ies of employment. bcc/luse of 
lhe age of lhe Individual. 

(2) l,lmil, segregate, or clas$ify employees or applicants 
for employment in any way which wouh.1 c.lcprlw or lend to 
dl!privc an Individual of employment <lpporlunitics or Lo 
adversely affect I he status oF an lndlviduui tu1 nn co,ployee, 
beat use oft he it Re of lhe individual. 

]997 Ainbamu Acts 97-723 § 3. Under bulh .icls, IL i~ an 
unlawful employment practice for an "ct n1>loymc11l ugency'' lo 
fail or refuse Lo refer for cmpleyment nn individual ~ecause of 
his or her ngc. Both acL~ prohibit '•labor organizations" from 
refusing lo r!lfcr a member for employment on the basis of age, 
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or from limltin,a. seAreitalinit, or da,41.~ifylnit Its membership on 
the b<1si~ o( age. Bolh ;1cls also conlllin rclnli1.1lion provisions. 

Empluycrs, labor organlzullons and employmenl ngendcs 
arc also expressly forbidden from 1,rinling or causing lo be 
printed or published any notice or ndverliscmenl relnling lo 
employmcnl lhdl expresses u preference on thr basis o( age. 
The EEOC rcitulnlions will be helpful for Alabama employers 
in determining whnl conslllulcs words o( ,,reference in lheir 
adverllsemenls. Those reitulallons prohibit advcrlisi;ments 
containinit aite-based "lriit1ter words," such as "age 25-35," 
"youn~," "recent colleite itratlunlc," "hoy," or ·•girl." 29 C.F'.R. 
§ 1625.4(n). The 1,:1,:oc rcJ,lulations ,1lso prohibit advertise­
ments Lhal express preferences such as "age over 50" ur "age 
over 6!i" biicautw: such ndvtrllscmellls mlghl exclllllc indlvld· 
uals nl lhc younger end of the prolectcd age group. 

1'hc Alaba1t1a /\cl also sµccincal ly nrohlblls covered entities 
from considering age In the solection or placement o( 
em1>loyces In Lo a1mrcnt·lceshlp or Lraining programs. Also, 
under the Alabmntt Acl. i:ovcrcd entilies amnot dlscriminale 
against Individuals who lll'c seel<ins.t licensinit or certification. 

Method of Proof 
Bolh the federal and slate acl.s provid<? (or jury trials. The 

Alabama Act. however, does not define what method of proof Is 
required lo establish liability. IL merely provid~ lhat employers 
Cllnnol ''discriminate" ilWtinst an individual b1?c.1u$c of his llgi!. 
Clearly, a plalnllff Clln est.1hllsh a violation of the Alabruna Act 
lhrouith evidcnc:c of disp11rate tru.1Lmcn1. A plaintiff establishes 
dispa111te I reatmcnt when he prove:; Lhal his employer lre-atc_d 
him differently than similarly situated employees because of his 
age. Disparate Lrelllment can be proven through either direct or 
c:irtum.\11lnUnl evidence. When the evidence is circumslanlial, 
the Alabama courts will likely follow Lhe universoliy accepted 
hurden-shi(Ung framework for Title Vil and ADI~/\ cases 
expressed by the Su1wcmc Courl In the followinit trno1& o( cases: 
Md)onnall Douglas 11. Green, 411 U.S. 792 ()973); 'fexas 
naparlmcnl of Communitu Aff"lrs u. /Jurd/1111, 450 U.S. 248 
(1981): and Sf, Mmy's /lemur C<:nfm· 11. I lick.~. 509 U.S. 502 
()993). In fact, Alab11111;1 cour~~ hnvc t1lrc,1t.ly ;,dopLcd thlll 
methodoloRY for ,·clalialory disch,1r~c cast:s undel' § 25-5-11.1. 
Under lh;il frnm~work, 11 plaintiff musl first cslabllsh a pr'lma 
fade c:,sc of discrimlnflllon. /\fU:r the pl11inLl(f esl11blishes a 
primu fac/1, cast:, the omployer must produce a legitlmate, non· 
discrimi11utory r~ason for ils 11ction. The plainli« musl lhen dis­
prove the employer's staled reason nnd prove U1al his age was 
U1e lruc reason for U,c adverse ac:lion lo eslnbllsh liability. 

ll is not clear whether adverse impacl claims will be 
allowed under the Alahama Act. Under !he adver~e impact 
theory, an employer's facially neutral policy or practice may 
be unlawful-despite no showin,t of dl5cr1111inatory inlcnl­
merely because It hali a significant adverse Impact on II pro­
leclcd group. Federal courts arc split <1J to whelhcr u,c 
..1dversc impact theory 11pplies under U1e federal ADE/\, See 
/lawn Paper Co. 11. Biggins, 507 U.S. 604, 607-12 (1993) 
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(rescl'\llng Lhc Issue): MacPharson u. University of 
Montevallo, 922 F.2d 766, 772 (l llh Cir. 1991) (allowing 
adverse im1>nct claim under ADE/\. but. afnrmirit district 
court's directed verdict In favor of employer); BEOC u. 
Francis W. Parker School, 41 1~3d 107:i, I 077 (7th Cir. 1994) 
(holding the AOl-:A doe., nol recognize lht: adverse imp.id 
theory of liability), ct'rt. denied. Sl!i U.S. 114211995). 

Affirmative Defenses 
The Alabama ADEA provides !hat "lnlny 1:mploymcnl pracl!ce 

authorized by the federal Mc Di5crim!nalion in Employmenl 
Act shall also he aulhori;:cd t,y lhi~ Act and 
lhc ... defenscs ... undcr this Act shall be Uic same as those 
ilUthorlzed by lhc (cdcrnl Age Dlscrlmlnalfor, in g,nploymenl 
Acl." 1997 Alab1111it1Ae11197-723 * 10. Thus, Lhc (edeml ADEA 
pl'Ovidcs the defenses lhal arc available under the Alabamn Act 

A. Statutori, Provlalona 
The Federal /\DEA nulhori;:cs the following conduct by 

l!rnpluyers: 
(I) "lo toke any t1clion otherwise prohibited ... where a1te is 

a bon/J fide occupallonal qualification reasonably neces­
sary lo the normol operation of the particular business"; 

(2) "lo Lake any action otherwise prohlblled ... where the 
differential Is based on reasonable fnctors olher than 
nge": 

(3) "lo take any action otherwise prohibiled ... where such 
prnclice& Involve an employee in n workplace in a for· 
eign country, and com1>liance with !the ADRAI would 
cause such employer, or a corporation controlled by 
such employer, to violalc the laws of lhe country in 
which such workplace Is loc,,ted"; 

(4) "lo t.nkl! nny action otherwise prohlblted ... lo oh~erve 
the terms of a bona nde seniority system"; 

(5) "lo toke any action otherwise prohibiled, .. to ohserve 
Lhe terms of a bo1111 fide employee benefit plan"; 

(6) "lo discharge or otherwise discipline an Individual for 
good cause." 

29 U.S,C. § 623((), Therefore, lhc federal defenses should be 
ulllized In slate court coses. 

P, "Mixed Motive•" Defen•o 
The Alobamn Acl does nol expressly ~late I hat federal com­

mon law defenses Lo Lhc fcucr:il /\l)EA, such a.~ the "mixed 
motives" defense, als<> af)piy lo the ~talc ADEA. The "mixed 
motive$" tltfcnsc nrl~cs when both lcgillmnLc ar.d Hlegitimale 
considerations ,,ray tt role In 11n adverse employment decision, 
In Pr/ca Waterhouse /J. J /opklns, 490 U.S. 228 (1989), the 
Supreme Court held thol once an employee presents dlrecl 
evidence of discriminotion, an em1>loyer may escape liability 
by showing, as a.n 11((irmntive defense, lhnt ii would hc1ve made 
lhe same decision without reitard lo the emplo}<ee's Improper 



motive. The Civil Righls Acl of 1991 lncorpornlcd lhc ''mixed­
motives" standard into Tille Vil. bul provitlctl that it was not a 
comnlete de(ense. Even if d1e employer establishes Lhe 
dcicnsc, the court mny award allorncy's foes a11d CO$t, and 
declnr11lory ,11,d Injunctive relie(. See 42 U.S.C. §2000c­
fi(g)(2)(U). I low1.wer, the Al>EA was not affected by that 
amendment Thu~. a mixecl-mollves defense under the ADEA 
is still ,1 c<.unmon lnw defense. Therefore, iL is uncleltr whclhcr 
such a defcnbc will be allowed under the Alobamn Act because 
such o defense Is ''authorizi:d" by lhe courts, not by lhe Act 
itJ.elf. Even I( th1: defense is allowed, It ls uncle,)r whether 
Alabama courts w1ll nllow il as n complete defense, or as a lim­
ited defense pursuant lo 1hc Civil R1ghL\ Act or 1991. 

Settlements and 
Releases 

Another ls11uc lhnl is likely Lo arise under Lhe Alabama 
i\OEA is whethl!r a setUement or release of a claim under Lhat 
Ad constilulcs a defense. and therefore requires the pnrlies 
to comply with Lhe stringent standards established for relens· 
es and settlements under the federal /\Ol~A. Clearly, i( a plain• 
tiff attempted to file suit aflcr he or she slJ(ncd a release, the 
employer would assert as a defense lh:it U1c aelion is barred 
hecnusc the plainLiff had already released lhe emoloyer from 
any potentl;il liubllity. Under lhc federal ADl~A, the wniver of 
"Any ri~hl or clnim'' must be "knowing :ind volunllll'y," 1111!1 
will nol be considered as such unless the followin~ requirc­
n1cnts of lhc Older Workers Benent Prolecl ion Ael 
("OWBPA"), are mel: 

(1) the waiver 111ust be parl of an agreement thal is "writ­
ten In a manner calculated lo be understood" by Lht 
individual: 

(2) the w.ilvcr must specifically refer Lo the AOl::A d aims or 
rlithts: 

(3) Lhc waiver must nol cover prospective claim! or ri~ht~: 
(4) Lhc individunl musl receive considcralion In addilio11 to 

ri11yt hlnl:( or val Lie lo which the lndlvldual was 1,lrcady 
cntl lllld; 

(5) the employee 111usl be advised In wriling to consul[ an 
11ltorney 11rlor lo executing Lhe ngrecmcnl; 

(6) lhe employee must be glvcn Ill h:asl 2 1 days within 
which lo corsider lhe agrcerncnl. unless lhe waiver is 
offered lo n group or class or employees. then the indi· 
vidu11l mu$l be given a period of al least 45 tlnys wilhm 
which lo consider the agreement: 

(7) the il/trccmcnl must provide for ill lc.1sl II scwn-tlay 
rcvoc11tion period followin~ lhc execution of the agree­
ment ,md I he a1treemenl does nol bccoml! cffccllvc or 
enforceable until I he revocation period hall expired. 
29 lJ.S.C. § 626(0 (I). 

The Alnba11111 courts may determine lhal a release or seWe• 
menl need only be "k1,owlng 11nd voluntary," without requlr· 
ing Lhot the federal slalulory requirements be met. However, 
employers would be well advised lo comply with lhe OWl3PA 
requirements (or execulin~ a release, which is necessary lo 
hnr a federal Al)l~A claim. 

Remedies 
A, Compenaatory and Punitive Dam•gea 

The Alabama AOl::A has connicling provision~ as lo what 
relier is available lo plainli((s under U,c Act. The Act first pro­
vides that a tilillnt lff mily bring nn action "for bUC.'l legal or 
cqultnblc relief as will effectuate the pur1>0ses of lhls Act'' 
1997 Alabami1 Acts 97-72:.1 § JO. 1'his lan~uaJ(e arguably 
encomr>asKcs cumpcns,1tory and puniliv1: dnmt1r,tes. I lowever, 
the Alabnmr1 slntulc merely tr,1c;ks the lt1n~u11gc or 29 U.S.C. § 
G26{c)(l ), which provides that "lalny person a~1trlcvcd may 
brinlt n civil ncllon In a11y court of competent Jurisdiction for 
such ler,tal or equitable relief as will cffcclm1tc the purposes or 
this Act." l•'edcral courts have unanimously hi.lid that com. 
pensnlory and punitive damages arc not recoverable under 
the federal AIJEA. Seo Lindemann & Crossman, Employment 
{)iscrimi11ulion /,mu, at 644 n.563, & 645 n.566 (3d ed. 1996) 
(llslinit cases lhnt have held compensntory and punitive darn­
.igcs arc not recoverable under the federal /\Dt~A). 

In Dean /J. American Sc:rurilies Insurance Company, 559 
F.2d 1036. 1038.:!9 (5th Cir. 1977), cert. da11iad, 4::14 U.S. 
l 066 ( 1978), 1111! for11111r rnth Circuit exttmincd Lhe "le~nl ... 
relief tis may be npproprlalc Lo cffecttwtc the purposes of this 
Acl" lt1ngt1age 011d concluded Lhal neither compcnsntory or 
11unilivll damages were recovcr:,ble: 

The silence or the Act wllh rcspecl to Rcncral tlarnastes is 
entirely consistent wiU1 legislative intent lo ;1bstain from 
lntroducinjl a volatile ingredient lnlo lhc trlparlilt neRolia­
tions involving Secretary, employee and cniploycr which 
might well be colculated to fruslrnle rather lhan lo "cffcclu­
atl! the purposes" of the Act. 

The f)roVIAions for liquidated dam11gcs (or willful violation 
or lhe Acl and ils silence ;1s to punitive damt11les convinces us 
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thal thc omission or any rdcrcnce lherelo wns inlentional. 
Dl!tm, 559 F.2d at 1039. 
The AlubnmaAcl also provide,~ lhat "the remedics ... under 

Uiis Act shull be the same a.~ lhosc authorized by I.he federal 
Age Discrimlnnlion In Employn1cnL Acl .... " I 097 Alnh11m11 Acts 
97 723 § IO. Thus, under Lh<i Alabar'na Age Ulscrlmlnatlon /\ct. 
a plulnliff muy receive Lhe following rclll!f: 

B. Back P•y 
Unck pay encompasses the wages 11111.J bencnt~ lhc plaintiff 

would have received in compensation bul for the employer's 
viol:itlon or the Act. It may include lost wnges, pension. insur. 
.:ince, vacation. profll-sharinA, accrued sick leave and other 
econo111ic bcne!IL~ of employment. Sack pay accrues from the 
date of lhe wrongful act and terrnim1lcs on the dote thnl dam• 
ages are "sellleu,'' which In most cnsl!s will be the date of 
judgmenL. 

C, Llquld•ted Damages 
Under I h1.1 federal ADE/\, lit1uldated damages n 1·(! awardtd 

for "willful violations of the Act." 29 U.S.C. § 626(b), To eslab­
lish n willful violntion. Lhe plaintiff musl show the employer 
"knew or showed rcckl1:ss disregard for Lhe matter of whether 
iu conduct w11.~ prohibited by the ADEA." Trans World 
Airll11es ,,. Thurston, 469 U.S. 111, 126, 105 S. Cl. 613,624 
(1985) (cll;llions and internal <1uotatlons omitted). After a 
dctermlnution of willfulness is madl!, ;rn .iward of liquidated 
damoges is ma11datory and must eq,ml douhle the amount of 
the t1clual durn:iges lo dnlc. F'ronl i,ay is not included in the 
nmounl of dumugcs doubled for 1>urp0Rcs of llquldalcd dam­
n1o1es. Sec Graef.main v. f'apst Blue Ribbon Cti., 870 ,~.2d 1198, 
1210 (7lh Cir. l989). 

The federal ADE/\ does not incorporate § 11 of Lhi! Portal­
lo·t)Clrtal Pay Act 29 U.S.C. § 260, which provides a good 
faith defense lo an award of liquidnted damages. See 1>'ar1s 
World Airlines, 469 U.S. at 128 n.22. I lowever, the Eleventh 
Circuit ha~ hchl that a considcrnlion of the employer's good 
foll h will pl1.1y .i part in the lhre.~hold delcrminalion o( willful­
ness. See CttsllL 11. Sanr;amo W,iston, Inc., 837 F.2d 1550, 
1561 n llh Cir. 1988). Thercfore, a good railh defense may be 
applicnblc lo st11le Age /\ct claims hcc1tusc lhal defense is 
authorl;:ed under I he federal ADE/\ by virtue of cnse law. 

D. Equltnblo Rellef 
The f11dcral ADl::A allows courts lo "gra.nl such ... ct1uitahlc 

relief ns may be appropriale to effectuate the purpoSCb of this 
Act." 29 ll.S.C. ~ 626(b). Therefore, Alnbama courts arc empow­
ered lo issue injunctions a1tainsl employers and to grant order:. 
compcllinA employment. reinstatement, or promotion. In 
accordnncc with federal pre_ccdcnt, Alnboma courts may award 
fronl pny instcnd of reinstatement when rcinslnlcmenl is nol 
feasible. Sec Goldstein 11. Manhattan Industries, Inc., 758 1~2d 
1435, 1449 (11 lh Cir.) (fronL pay Is appropriate when ''discord 
Md onloJ,lonlsm between Uie parties would ,•ender reinstate­
ment Ineffective as a make-whole remctly''), cert. denll;!t/, ~74 
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U.S. JOOS (1985). Finally, prcvalling 1,tainliffs me cnlilled of an 
award of allorney's fees and costs. See 29 U.S.C. § 626(b)(which 
incorporates hy reference§ 16(b) of lhc F'LSA, 29 U.S.C. § 
216(b). which 1>rovides lhal a court shall ullow rcnsonnblc 
r1ttorncy's fees nnd costs to Lhe prcvniling 1>lainli(0. 

Statute of Limitations 
A. Confusing Statutory L•nguage 

The most Immediate issue for the /\labamo courts lo 
resolve is thl! applicable statute of limltalions. The Alabama 
/\cl provides Lhill the "statutes of limitations, under this Acl 
sh:111 be lhe same ;:is those aulhorized hy the f4'deral ADEA 
excc11t lhaL a ,,tulntiff shall not be required to 11ursue any 
adminlslrnlivc actiM or remedy prior lo ntln~ suil under this 
/\t:l.'' 1997 Alnbama Acts 97-723 § IO. This lan~u11~1: is con­
fusing because U1e st.alulc of lirnilallons In l he rcucnil ADl~A 
is ln,sed directly on compliance with admlnlslrritlvc nllng 
dcndlines. 'l'hc recleral ADEA stntcs th11t n churge must be flied 
with lhc tmoc within L80 days or Lhi! unluwful tlracUce. 29 
U.S.C. § Ci2(1(ll)( I). Then, after the emJ)loyce receives Ills 
right-lo-~uc feller from the E.EOC, he must ntc a federal 
AOEA suit within 90 days. 29 U.S.C. § 626(e). Thus, the 
st.alule of limil.alions under lhe Alabama Acl must be 90 or 
180 days aflcr the unlawful practice. 

In dcfcrrnl stale.\, the filing pl.!riod Is extended to 300 days 
n(ter the occurrence of U,c u11lawful practice or 30 days a(ter 
the individual receives notice of lcrminatlon of a state agency 
proceedin~. whichever occurs nrsl. 29 U.S.C. * 626(d)(2). Por 
a state to quull(y as a deferral stale ll must have: (1) ii l.iw 
prohibit lntt oge discrimination in employment; nntl (2) an 
a~ency established or authorized Lo gr1.1nt or seok relief from 
aite discriminatory prnctices. 29 U.S.C. § G33(b). Alnbama Is 
not considered a defcml.l state because it does not meel Lhe 
second requirement. Thus, lhe 300-day time limit has no 
nppllcallon in Alabama. 

In nduilion to deciding the applicable limitations period 
under the Alabanm slalute, Alabama courL\ wil h,\Ve lo deter, 
mine whether Lhc limil11tions period is subject to equitable 
lolling. "Equltable tolling is II lyp(l of cqullnhl(! modirtcation, 
which ' often focuses on the plainLiff's excusable i~nor;mce of 
lhe llmilolions period :,nd on ILhcJ lack or prnjndlcc to the 
dc(end,111l.'" Cocke v. Merrill Ly11ch & Co .. /111:., 817 P.2d 
1559, 1561 {l llh Cir. 1987) (quoting Notion u. Bank of 
l'<1llfomia, 649 r..2d 691, 696 (9th Cir. 1981)). 

B. The Statute WIIJ Only Be Applfed 
Prospectively 

The Alnhamn Age Discrimination in Employment Acl does 
not stale lhal it will he applied retroaclively. In the absence o( 
such an explicit statcmcnl, Alabama courts will prest•me I hat 
lhc Acl is Lo bu amilied only prospcctlvl!ly: 

The Judlclury generally uisdains r1:Lroacllvc appllcalion of 
laws because such application usually lnjecls undue disharmo­
ny and chaos in Lhe applicnlic>n o( law lo n given fad sltuat.iCln: 



therefore, lhe courts will ~encrally lnduli,tc every prcs11mption 
fn favor of prosr,eclive aoplicalion unless U,e lcgislalure's 
lnlenl lo Lhe i:omrary is clenrly and ex1>llcllly oxpre~s(ld, 

lel! u. ll!l!, 382 So. 2d 508, 509 (Ala. 1980). 1'hus, nny 
illlegcd acLS of di.1criminat Ion I hal occurred prior to Augusl 1, 
1997 will nol prcsenl a coitnb:nble claim. 

Constitutional Issues 
I 11 Opinion oflhe J11stlco.v, No. 102, 252 Ala. 527, 41 So. 2d 

775 ( 1980), the Alabam1.1 Supreme Court was asked lo fssuc 
an advisory opinion llS lo whether a classification scheme 
under an unemployment compcnslllion stalule satisfied due 
process and equal protection requirements. 'l'he court focused 
on lhc classlfical1on under lhl! slnlulc: 

While t h1i due process and cqlllll prolecllon gw1r11nli1ts 11re 
not colcrminovs In their spheres of prolecllon, equality of 
right Is fundamental In bolh. E.tch forbids class lc1tislallon 
arbitrarily (li11crirnin11Lory o~alnsl some and fnvoring other In 
!Ike circumstances .... It i~ essential lhnl the classincntion iL~clf 
be reasonable :ind nol arbitrary, and be based upon material 
and substantial d~tincliuns and differences reasonably related 
10 the subj eel mailer of u,c lcitisl;it ion or considorot ions or pol­
icy, and lhal U1er~ ht.: uniformity within the cl1'1Ss. 

Id., i!52 Ala. al 530, 41 So. 2d 11l . The courl then tlelcr· 
mined that it did nol have sufncicnl lnform;illon 10 make a 
dolcr111inplion: 

Whlli: Rood faith and knowledge of existing conditions on the 
p11rl of the h:l{islature are lo be presumed, ycl we do not think 
ll well Lu advise a~ to the vnlidity of the proposed bill upon a 
prcsumplion when thi! bill upon ils face :i1lt)t!llrs Lo be discrimi­
m1lory. With 110 rcc:ilo1l In the proposed bill Lo show l11al lhc: 
classincation Is reasonable nnd not arbitrary and nn facts called 
lo ow• nttenlion or which we Judlclnlly know lo show Lht1l lhc 
classlficnllon is re:isonablc tmd based on a rallonnl basi~. we 
feel that your inquiry should nol be calegoric:.,lly nnswered in 
response to this r1:qucsl for :in advisory opinion. 

Id., 252 Ala. at 532, 41 So. 2d al . The clas:1incalion under 
the Alabama AOEJ\ "upon ilS foce appears LO be discrlminalo· 
ry," fd .• hcc:inise it allows only ccrlain individuals lo brinll 
clt,lm~ under Lhe act (/,(',, I hose ovcr age 40). 

Whfle Congress has made ~ntlings lhal age di~crimin!ttion 
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is an invidious form of Jiscriminalion thal requires prolec• 
lfon of a group, 110 rcasc:mablc 111·f.!umcnl can be made ns to 
how lhc protected class Is defined. In passing I he 1974 
;imendmenls to lhe J\D8A, both the I lou$C: and Senn le com• 
mittees expressly found lhal "ldllscriminaUon based on al{e ... 
can be as Areal an evil in our society as <liscrlmln11tion based 
on race or relijlion or illlY other characlerislk \\•nich iitnores 
a pcr$On's unique status as nn Individual and treats him or 
her 111; a member of some arbiLr;n•lly-defined grou,,." Equal 
/1.'mploym1.,nt Oppnrtunit.11 Commission 11. Elroy, 674 r.2d 
601, 605 (7lh Cir. 1982) (cilin" STRl~P. No 93-690. 93d Cor,g., 
2d Sass. 55 (1974); 11.R.Rcp. No. 93-913, 93d Cong., 2d Scss., 
re1>rinted in 1974 U.S. Cede Cnng. & Ad. News 2811, 2849). 
Ironically. In seeking Lo redress injuries caused by .i(le dis· 
crimlnallon, Congress and the Alabama leitislat urc have cre• 
aled "~ome arbitrarily defined group." Bolh have .irbitrarily 
chosen 40 years of age ns thl! cnlry pol11l for c.:ovcrnl(e under 
the Acl wilho1.1t staling any ralionul bosl!1 for Lh,1L decision. 
The Alabama lei;tislature's fnilurc Lo give somll rational basis 
for nllowinl( someone 40 years old to bring a claln1 under lite 
slotulc, bvL dcnylnR som~onc 39 years old thal :1.1mc opportu­
nity should render the st.,tule unconsliluticnnl. 

Conclualon 
As the foregoing tllscusslon rcve,,I~. praclllioners would be 

well advised to keep abrcnsl of illl cases involvin!! application 
and Interpretation of the Al:sbam:s ADEA. Althoul{h Aloboma 
courts will likely look to foderal ADtA precedent for l(uid· 
ancc, I here is no guarnnLcc that Al.ibama courts will read and 
upply Alabama's statute in the snmc manner. • 
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Your Help Needed to Pass Bills to 
Increase Indigent Defense Fees 

'fwo hills h11vc b1:t:11 filed to incre;1sc I he compensal ion (or 
iillo1•ncys: I 1.1:l, 458, spcmsorcd by l11wycr~lc1tislHtor~ Demetrius 
Newton of Birminghmn, Kun Guin of Curhon 11111, Marcel 
Black ()f 1\.1scumbi:t, and Mib Rol{er11 of Anriislon, 1111d Its 
Senate companion. S.S. 43i, spo11sorcJ hy lawycr-11.:gislator 
Roger Smitherman o( Birmingham. 'l'h1s legislation will 
accomplish the following; 

b, $3,500 wh~1·e original ch11rgc is :1 Cl.,s~ A ft't:luny; 
c. $2.S(lO where Iha original clwrg~ I~ ;1 ClasA fl l~lllony; 
d. $l,500 where the original char~11 is a Clas, C l•'rdony; 
c. $2,000 in juvo11ile ca~es; 

L $2,000 for each level of appellate work: t1nd 
st, $1,00() for post conviction work. 

l. Rabl' the hourly rate paid to .illorncyi. ,1ppomtcd lo rep­
resent indiitenls in criminal case to $55 per hour in 
court 11nd out of court: 

:t Addlliom1l cx11enses incurred by (his lcgislut icm will be 
fund~J by a $28 increase in Lhc filing foe~ 10r crimii1al 
nnd c1vll rnses. 

2. Raise the maximum allowable fees to Uic following levels: 
a. No limit In capital casc:i; 

Please contact your local legislators today and encourage 
them to support H.B. 458/ S.B. 437! 

POSITION AVAILABLE 
Director, Alabama Lawyers' Assistance Program 

Description of Position: 
This Is a pArt-tlrn,i poshlon reQulrlno 001 houis 

µor rnon1h Tho pr inary re~pons1blli11es of 1h1s 
position will bo to lmplumenl, admlnislet nnd 
monogo 1ho Ah1bema Lowye11· Ass1sumce 
Progroni prov1dlfl!l odUC61ion. advu:o. ldon11t1cu 
lion ln1orv11n1100, and referral for recovory and 
suppon services 10 the legal profession for 1hoso 
lowyers end judges oxpcrionclng impa1rmoms 
rosulllr1g fro,n olcohol and drug dependency 

Responsibilities: 
The lnllinl rnsponsihi111ies will be 10 os1obllsl1 

1ho Lawyors' Assl&tonco Prooro,11 In coortllno1ion 
w1tll 1ho lawyors I lolplng Lawyers Comm11100 of 
the Alobarna Simo BAr Specifically, the rosponsl 
bllhles wlll includo: 
I lo help ouoma(S, colleaguB! and family room· 

bcla idon1try nm lmtlMlfle w11h loWyefs impo1rod 
we 10 olc:ollol or othw dlug od1hct1ons. 

2 10 aasl11 mnmbl)" ol 1he legal p1ofess1on ,ind 
1ho11 tom11ies 10 socuro counsohog ond troo1 
1110111 and mn1ntoln currant rnformotton on 
ovallobla resourcos and 1reatmo01 servteas, 

3 to os1nblish 011d malmaln tuuulur llttl~on with 
olhor ogonolos onJ bar oomrmuees which 
sorv11 Rfl elthn1 aources of r~larral 01 rano111ces 
In providing llolp. 

I 11l MAR CH 1000 Th~ ,llabmnu /.Jlll'JI"' 

~. To es1ublish and oversee monitoring services 
wilh 1aspac1 to re~ovory of lnwyors whun 
monhorino 1s legally proscrlbod by 1ho dlso1pli 
nory, atlm1ss1ons or olhar nulhonty, 

5 To plan and deliver oducouonol pronroms 10 
tho lugol commun11y aid 10 low S1uden1s. 

6 To Inform lhe bar. couns 811d fom11111, ebou1 
alcohol ond drug dopondonc:y ond tho avo,1ob1h· 
ty of resources for rooovery and 1ho :ivalloblo 
services or the lawyers· Ass1s1onco Pro11ram, 

7 To rocruil. 1101n and olfoctivoly utlllio rho m • 
vices of a statewide na1w111k of lawyer valun 
trJo, for lntorvom,on. monltorloy, 11ntl/or poor 
suppon g1oups: 

8 To identify end seek ou1 hmd1no for 1h11 odrnln 
lstrullv-u expensllS of this program for trool· 
mon1 of 1mpa1red auomoys; 

9 To 0$10bhsh, mo1n1am und providu tho 1ni11al 
rosponso to a stalewlae "ho1llno• 10 asa1s1 
auomoys wrth l!lcohol nnd drug abuse prob 
loms and 10 assist collaaou11s ond fomlly 
mombors. and 

10 To malnrnin r.ta1is1lcs ~nd roport to \ho Bomd 
ol Bar Co1111nlssio11urs ;oncornlng program slo· 
tus, ffnonclal s1aius. utlli2a1ion, olc, of tho 
l.nwyars' Assistanco Program. 

Qualifications: 
Al a minimum. lhu dlrnctot shoulr1 ho oilher n 

parson with sovorol yoors' o~por1orcu In tOCO'I01y, 
or o quollllod r111ln1ol huollh profoss,onal w11h 
add1chon lrea1ment 1;1xpu11once The drroctOf must 
have sufllc1en1 expenonco In 1101ninp to onablo 
h1rn/hor 10 ldun11fy and ossilil rmpo red lowyers. 
Tho director will no1 provrdo counseling services 
Salary 1s commnnsuralo w1rh expononr.o 

Location: 
The office of lho Lewyors' Asslslanco Program 

will ho loc01od ,n 1ho stalO llm honjquano1s ,n 
Montoonwry, Tl1u dlruc1ur will ba roqulrod 10 
oporata the program from lhla offica. 

Application: 
Ploase submit u resume with c~er lettor 10 
Lawyers Ass1stanc:o Plogrom 
Attention Ke11h Nomi.in 
PO Box 671 
Monigornery, AL 30101 

Tl1e deadline 
for 11ppllcatlons Is 

April 10, 1998. 



CLE OPPORTUNITIES 
The following in-sfqfe programs haue been <JJipo/11/ed for credll b11 the Alabama Mandatory ClE Commission. IJOU1"JJcr, lnfor· 

malion is available freu of charge on 011cr 4 •. 'iOO uµpro11ed progmms nalionwlde ldentifitid b11 locotio11 date or spccluft11 area. 
Contact the MCLE Commission office al (334) 269-151.'i, or 1-800 354-6154, and a complt!te cu: cal<mdar will be malled to you. 

MARCH 

17 
Eff ecti ve Estate Pl:lnnlng for the 
Smnll Estulc In Alabnnia 
Birminstham 
I loliday Inn l~cdmont 
Nnlionul Business Institute 
Cl,E cret.llts: 3.0 Cost: $99 
(715) R35-8525 

18 -20 
14"' Nnll onru Symposium on Child 
exunl Abuse 

Hunlsville 
Nat Iona I Children's Advocacy Center 
Cl,1~ credits: 15.0 Co~t: $350 
(205) 534-6868 

28•27 
Rc,ilonnl ScmJ1mr (or Court nnd 
Police O(Oclals 
Cul( Shores 
Gulf Shores Quality Inn Motel 
Alnbosm1 Judicial College 
CLE credits: 8.0 
(33<1 l 2<12-0300 

31-AprU 1 
Preventing Employee Law~ults 
Tuscnloo.sa 
Alabnma Bar lnstilulc for CLE 
Cl,!~ credits: 13.0 
(205) 34!!•6230 

In-State Mediation Training 

APRIL 

30-Mav 1 
Regional Seminar for Court and 
Police O(OciaJs 
Birmingham 
Birmingham Radisson I loll!I 
Al;iboma Judicinl Colleitc 
Cl,£ credits: 8.0 
(334) 242-0300 

(Approved for CLE credit and Alabama Contor fo, Dispute Resolu11on roster reg1strat1on) 

Attentio n Arbitrator s 
If you would like to be listed on the 1emporary arbitrator ro!!ter being developed by the Alabama Ceriter for 
Dispute Resolution, please call the Center for an applicauo!'. (3341 269.()409. 

Ar:,rll 16 18 
B1r111lngl1om 
Mediat ion Process & the Skill s of 
Confllot Resolut ion 
L111getton Altemet1ves. Inc. (Troy Smith) 
(800) AOR·FIRM or (8881 ADRCLJ:3 
22 Houri; 

April 20-2? 
Montgomery 
Mediati on Process & the Skill s of 
Confll ot Resolution 
L11lgation Alternatives. Inc (Troy Sm11h1 
(800) ADFl·FIRM or 1888) ADRCLE3 
22 Ho,irs 

April 23•26 
Mobllo 
Medi ation Process & the Skill s of 
Confllct Resolutloo 
L111ga11on Ahemet1vos, Inc ( rroy Smith) 
(800) ADA-FIRM or (88B1 AORCLE3 
n Houts 

April ?4 
Montoomory 
Arbit ration Training 
Rasolutlon Resources Corp 
(800) 746-2402 
7 Hours 

Mw ?.3·27 
Mont'1omory 
Dlvorco Media ti on 
School tor Dispute Rosoluuon 
(Lemoine Pierce) 
14041 373-4467 
40 Hours 
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ecentlg, 'lbe, Alabama Lawuer 
Editor Robert ll11ffalrer Nat tlown 

(1)/o lelepho11e) with Bim1i11ghom atlor­
neu Kou Wilbum, choir of the stole 
bar's Media Ptq/ecl. sub•commiltee. 
Robert arid Kou discussed "To Serve the 
Public," lhe Alabama State Bar's com· 
p/etc public serl}/ce oidco prcscntotlot1, 
as ll)Cfl as the TV/radio Image campaign 
wMch began in J1m11nrg. 

The Alabama Lawyer: How did 
you become in1Jol11ed in this 11iden pro­
ject and what is the purpo.~e of th,'.~ 
campalyn? 

Kay Wilburn: I became parl of Lhc 
state bar's Cotnmillee on Lawyer Public 
Relations because l felt that we needed 
to address the public image of the legal 
profession, and that, as a whole, we LYP· 
ically do not do ihal. 

OriAinally, I was on the Comrniltee 
on Alternative Methods of IJispute 
Re~olution, where l Cell ~he commillee 
did an excellent job of te,1ching judsies 
and c1llorncys mo,·c: about ADR, includ­
ing 111edialloo. The ADR Comniitlcc had 
worked wllh Lhe Public nelnllons 
Commitlee on some mediation spots ro1· 
radio. I felt the PR Committee could 
enhance Lhe legal profession by teach• 
ing the public about ADR and other 
positive aspects of lawyer ()llblic service. 
The year I went on the commiltee, Lhey 
decided to try somelhi n~ lhal had never 
been done, which was to create a video. 

The dght-minule video cover:; state 
bar services such as the Lawyer Referr;,il 
Service and the b1tl''s free lcg;il bl'ochurcs 
as well as attorney volunteerlsm. The 
video comes wilh a packet of materials 
that makes il very easy for an attorney to 
Uike it lo civic organizations or schools 
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or churches and prc~enl the leijal profes­
sion In a very positive way. 

, ILi flow could I get a copy of the uideo? 

KW1 All or U1c loc./JJ bai· nssociallons have 
copies and the state bar has extras Lhal 
con be checked oul, Contact Susan Andres 
01· Rita Gray nl lhe state bar for informa­
tion. Attorneys need to utilize the video 
wh,m m11kinR presentations lo lhe public. 

/(av WII/J11m, cha/,: Metl/11 Project su/,,commllft'II 

ALI What'.5 in the video? 

KW1 In addition to hiRhlightinR the 
Lawyer Referral Service and other bar 
program~, the free broch1,1res ;ind alter­
native dispute resolution, the video also 
covers the mariy way! Alaharna attor­
neys give somcLhing back to thcil· com­
munities. One example of that Is Lhe 
stale bar-affiliated Partnership Program, 
where attorneys and Judges go into the 

classroom and help students learn 
about citizenship, con(Jict resolution 
t-kills and other law-related topics. The 
video includes attorneys volunteerinll in 
non-law-relate<l areas, loo, 

ALI /-low do uou plan lo gel the word 
out about these good lhlnys that 
Alabama altomeus are doing? 

KW: Thal's why we came up wilh Lhe 
third phase of the public relations cam­
paign. The first phase was the video J>l'e• 
sentation packaRe, a complete tool to 
assist attorneys sneaklna to various 
~rol.lps and an easy way of informin~ 
the public llboul positive aspecti; of the 
legal profe$sion 1n Alabama. The second 
,,hasc wiis gelling Lhe maleri:,ls pro­
duced Lo accom1niny the video-a hand­
book of speech points and brochures fo1• 
lhe public. BuL we knew Lhose woullin'L 
be enough because you can 'l reach 
everyone through public speaking 
enaagements. In December. Lhe Media 
Project sub·committee went before the 
Board of 1,11r Commissioners and 
received a1mroval for runclin~ a partner­
ship with Lhe Alabama Oro;1dti1sters 
Association. This began the third phase. 

AL: Whal will /his parlnershlp lead tu? 

KW: This is very exclllngl The Alabama 
Bronclcasters Associalion has an 
arran~emenl called a Non-Commercial 
Suslaining Announcement program. If 
yov "partner" wilh lhe ABA, you con· 
tribute an initial amount and then they 
~uarantee you media coverage throuith­
out Lhe slate In a sr,ccifh:d, agrced-ur,on 
amount. We c1ualify for a four-to-one 
rclum on our invcstnic:nt amounl dur­
ing 1998. 

I 
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The sub0 comm!ll1:c hnd looked at 
different awards and gr:ints from v11ri• 
ous nssocialions. ir1cluding u,e 
American Bar Association, to further 
1>romole the positive message of lhc 
video, but was disal)Poinled in U1c 
amuunts offered. We quickly found out 
thnl we nel!dcd " si~niOcant amount o( 
,,,oney in order to hnve ,m effeclive 
campaign. 

Once we received approval from 
our Board o{ Bar Commissioners and 
the t3roadcasters Assoclallon lo "pnrl· 
ner." we began work on the three 30· 
second public service announccll'lt:nl·s 
currenlly airinit 011 Lelevision and rndio 
st..ilions arollnd lhc stale. The lhrec 
spots concentrate on bar services for 
the public: allorncys volunteering in 
lhc publlci and altcmative dispute reso­
lution. I was very impressed by lhe ract 
that lhe legal profession itives more vol­
unteer hours than any other profession. 
The public probabl)' dol!sn'l know lhal. 

Wllh 30 second~. you caMol fully 
llducille the public on each topic, bul a 
telephone number of the state bar Is 
provided In c<1sc someone has ::i ques-

tion. In fact, call:; are already coming in 
requcsling brnchures and informotion 
on mediutlon. 

AL: At~11thlng else? 

KW: 'rhe video received a 1997 
Medrittion Award of Merit from the 
Publlc Hel11llons Council or Alnban,a. 
We'vl!. 11lso been getting calls froll'I bar~ 
across the country who are interested in 
doing something similar. I'm proud lo 
be 1>ort of such a proacllve program 
where olher st.ales arc lookini;t to us. 
You're nol going lo be able Lo change 
everyone's opinion hul I lhlnk rocusing 
on the positive side of the ICRill profes· 
sion is very important. 

One thing I I.lo wnnl LI) nolc. We made 
sure the snols ore nol easily dated so 
they won'I he shelved quickly. We 1nlght 
even do lhls another yel!Y becuuse we 
can u~c the same snots. When you look 
at the lolnl number of ASS members 
and U,e cost of the pnrt nershh>, ii is 
only a few dollars per member. This Is a 
1tood return on your bar tluesl 
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RECENT DECISIONS 
Ry Wilbur C. Sifb11nnun 

Bankruptcy Decisions 
and Amendments to 
Bankruptcy Rules 
Law firm entltlod to relmbur•e• 
ment for 11u1er fee" expen•e• 
not Included In "overhead" 

In te lflllsboro11.l/h 1/oldinys Co17J., 
127 F.3d 1398. 31 13.C.D. 917 (!Hh Cir. 
1997). 1 n this choJller I J case, Lhc bunk 
ruplcy court <lenled relmbursenwnL or 
several categories o( expenses claimed 
by the attorney~ for lhe chapter I J 
debtors and I he e>fficlal bc,ndholdcrs 
committee ns "overhead''. These expens­
es included posta~c. secretarial chnrgcs, 
word proce.,~in~. tlerical la~ks. loc.il 
travel cxpensf!il, mCllls, expr<::ss mail, 
messenger dcli\cry expenses, copy 
chnrgcs. laundry, omcc sumilics, type­
setting, and computer research charges. 
The courl determined lhnl these 
expenses were non-compcnsoble 
because they were already bulll inlo the 
firms' hol1rly billinit rntes. The b,mk­
ruptcy court rejected the Cirms' ilritu· 
ment lo Lhe con I rnry lh11l the charJ;!e.~ 
were ''user rce11'1 which were assessed 
directly to lhc particular cllc11l for 
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whom lhey were identinably Incurred 
and were excluded when lhe firms sel 
up their hourly rales. 

The firms appe.iled the denial or reim­
bui·semenl of lhese exr,enses In the nnal 
order on their fee 11pplicalions. After lhc 
<lisl l'ict court affirm~d lhc b;1nl<ruplcy 
court, the firms appe;lle<l Lo Lhc 
ElcvcnU1 Circuit 

The ElllvcnU1 ClrcuJL vacalcd and 
rcmaridcd pursuant Lo the pre-amend· 
mcnt section 330(n)(2). The Court ini• 
lially noted thnl the bankruptcy judge 
abused his discretion by re(using lo 
consider lhe reimbursemenl or lhe 
expenses without receivin~ evidence 
an1>arenlly because or lhe bankruptcy 
JudAe's belief that these calcgorie.~ of 
expenses could not hy their nature be 
true "~pense.f' under pre-amendment 
section 3JO(a)(2). Tht Elcvenlh Circuit 
then noted that U1c lcgiblalive history of 
section 330 is lncomislenL with ri Ollr· 
row reading of Lhal section and empha· 
sized the Congressional iotenl lo pro 
mole the same billing practices in bank 
ruptcy cases as in other areas of the 
legal practice. The Cour1 rhen noled the 
widespread use of ''user bill I nit'' and 
hel(l thal lhe record did not support the 
bankruptcy court's rullnR which w,,s 
;ippiirently b,\sed solely upon the bank­
ruptcy Judge's PCl'S()nal belief I hol the 
rct1uestcd "expenses'' were "overhead". 

The Courl first quoted In re Red 
Carpal. ,uc .• 902 P.2cl .890 (l llh Ch•. 
1990) lhal1 "An abuse of discretion 
occurs fr the judge fails to apply the 
proper le~al slandard or to follow proper 
procedures in malting the determination, 
or bases an award upon flndinf(S of facl 
I hal are clearly erroneous." II then found 
I hat lhc bankruptcy judAe in an carly 
staitc of the ease said hi! would not allow 
Lhc aforementioned expenses. As there 
w,~ no evidence taken on u,c question. 

lhc court viewed the review standard lo 
be on the lcital que.,tions only. It then 
reviewed various Cilses which had consid­
cr<:d I he ciuestlons of ovt.!rhca<l cxpen!\c, 
anti opined that "If certain categories of 
exp1?11se~ arc commonly billed by pracU­
lloncr~ In non-barikruplcy cases. Lhcy 
should not he nrbitrarily excluded under 
§:3:JO(ri)(2)." The ~lcvenlh Circuit panel 
agreed with Lhc Third Circuil holding in 
In ,·a f3usu /leaver, HI I0:3d al 848 lhal 
lhe hcsl method is to rely on lhe market, 
subjcd lo cou111'eview. Circuit Court 
Jud1te C11rnes (an Al11bnma Jud1,te) stronA­
ly dissented, st al inA lh11I the appellate 
court should nol h<1ve second guessed 
I he b.,nkruptcy judgc- lhat Lhc review 
shoultJ have conctrned only whelhcr Lhe 
overall amount was fair. (emphasis sup.­
plied). I le further commented lhal 
bcc.'lusc U1e majority required the trial 
court to consider both compensation and 
expenses, lhe award may change litlle 
when being reconsidered. Judge Carnes 
said lllill lhe mi)Jorlly opinion gives the 
law firms, rather Lhon the courts, discre­
tion as lo hillinit. 

COJ\1Ml~N'I': In it~ consnlcralion of 
fees nntl exocn~lls. Lhe bankruptcy courl 
will hove much support from Lhc dissent. 
111 nty oplnlo11, this case will not change 
Lhe law J%re,,Uy cxcepL that the bankrupt, 
cy coul'l will be rnore apt Lo insist upon 
Lest imony 11s Lo fees and expenses, ;incl 
lhcn make a reasoned finding. 

Amendment• to B•nkruptcy 
Rules effecti ve December 1, 
1997 

V,iriou~ nmcndmenL\ Io the 
Rnnkruplt.)' Rule~ w11rc subrnllLed Lo 
Congress in April 1997 to become effec, 
live 011 December I. 1997, i( nol modi­
Ocd or deleted. Changed were Rules 



1010, 1019, 2002. 2007.J, 3014, 3017, 
3018. 3021, 8001, 8002, 9011, and 9015. 
In addition Lhern 11re now new rules Lo­
wll: 1020, 3017.l. 8020, and 9015. A 
short synopsis follows: 

Rule 1010, SeiviCI! of Involuntary 
Petition and Summons: Petllitm 
Commendn l( Andlllll')' Caae 

This amendment seems purely tech­
nical in nalure, made only lo conform 
lo changes mt1tlc in subdivisions of 
Bilnkruptcy Huh: 7004 11nd PRCP 4. 

llule 1019. Convl!n,ion of Chapter 
11 Reorganization Case, Chn1>ter 12 
Pamlly Farmer's Dubt AdJuRtment 
CMe, or Chnpter 13 lndlvldunl'11 Debt 
Adjustment Case to Ch_aptcr 7 
LlquJdation Case 

When a reo1·~an1zation case is con­
verted Lo chapter 7, all claims flied 
before conversion are deemed flied in 
the chapter 1 ca~e. Addltionnlly, lherc 
are other nmendments clarifying or 
improving on lhe requirements in U,c 
event of conversions. 

Rule 1020. Election to be 
Considered n Small Busines~ In n 
Chapter 11 fleorganiznllon CaRe 

Any eledlon to be consl<lcrcd a small 
busine:1s must be made in wrltin~ no 
Inter u,an 60 days from the order for 
relief. 

Rule 2002. NoUc~s to Crcdlton1, 
r~c1ull)t Security Holders, United Stlltcs 
and United States Trustee 

Provision is mtidt for notices to be 
J!iven If the ch,1plcr l l trustee is to be 
elected; also requires Ulal notices to 
creditors must contain Information in 
Lhe caption as mandated by section 
3'12(c) requlrin~ the name, address and 
LllX l<.tcnuncnllon of the dubLor. 

Ruh~ 2007.1. Appointment of 
Tl'ustee or EXI1miner iD a Chapter 11 
Reor(lanlzntlon Case 

This is a coniplelcly new provision 
added concerning (a) Lhe motion for 
appointment of a truslt!e in a chapter 11 
c:isc; (b) the procedure~ for the request 
of election of a trustee, m1111ncr of elcc 
lion 1111d nollcc. report of cl11ction a11d 
resolullon of dl~putes; and (c) the 
aprroval of appointment. 

Ruic 30H. Election Under Section 
1111 (b) hy Secured Creditor ln 
Chapter 9 Munielpnllty or Chapter 11 
ReorgnnluUon Cnse 

This amendment concerns time limits 
nntl procedures for election of the 
1 Lll(h) opllon in chopLijrS 9 and 11. 

Rule 30 17. Cottrt Con11ldcraUon of 
Dlsdo"urc StalelJlcnt In Chnpler 9 
Mttnlclpallty nnd Chn11tcr 11 
Reorgnnlznllon Ca11e11 

Procedure for h1!:1rinl(s and objection~ 
thereto on disclosure ~tnlements nled 
pur$uanl to Rule J016(b). This amend­
ment wns for· lhe purpose of i;tivinl( dis• 
c,·elion to lhc court tis Lo determining 
those holders of securilll!s en lilied to 
receive notice o( disclosure statement, 
bllllol, ,ind other matters related lo vote 
soliciLallon. 

Ruic 30 J 7.l. Co11rt Conslderntion of 
Olsclosurt1 Statement In n SmnJI 
R11slness Cose 

'rhe lhrnst of Lhis 111.!W provision Is in 
allowing the disclosure st11t emenl lo be 
contlltlonnlly approved; thu:. getting the 
case on a fost track to confirmation. 
Where smoll business has hecn elected, 
this rule sho11ld be c:mfully followed. 

Rufo 3018. Acceptance or Rejection 
of Plrul In a Chapter 9 Munlcipallty 01 

11 Cht1pter 11 Reorinnlzntlon Cage 
This amcndmcnl al lows the court di 

cretion in sulllng a bar dale for idcnUf: 
ing record holders of securities enlitlc1 
to vote. 

Rule 3021. Distribution Under Pinn 
This is another amendment after cor 

flrmation allowing (J) the courL discre 
Llcll'I In determining lhc record date of 
the holding of a claim by ,111 equity 
security holder in order Lht1L distribu­
tion be lumtllcd properly; (2) equal 
t reatmcnt lo holder~ of debt security a~ 
that of other creditors by requirin~ 
allowance of Lheir claims; and (3) m,1n­
ctating tlistribullon lo lnleresl holders 
whose interests have not been disal 
lowed. 

Rule 8001. Manner of 1'.tking 
Appeal; Volunt:ir:y Dlsml1us:1l 

This amendment allows appeal from 
an order either Increasing or decr~ru;ln,t 
Lhe excluslvlly period for nling 11 chap-

ler JI plan. Subdivision (el of lhe 
t1memlment rMcr11 lo 28 U.S.C. § 158(c) 
dealin!1 wilh appc11ls from interloculory 
orders and decrees and al~o lhe method 
of electing to have the appeal heard by 
U,e U.S. District judge rather than the 
Bankruptcy Appeal Panel {"BAP"). 

NOTE: As there l:1 no such panel in 
the Eleventh Circuit, this presently 
would be Inapplicable. 

Huie 8002(c). Time for FIIJng Notice 
of Appenl 

The amendment to subsection (c) sets 
oul lhc e>:ceptions lo the discrct ion of 
the bankruptcy judS(e In cxtcndin" the 
llnH: for 11ppeal in n manner different 
from the oriAinal wording of Uils rule. 
IL states lhnt the reQucsl must be by 
written motion, 11nd sets out U,c Lime 
limits of the exLcn~ion, to-wlL 20 dnys 
from the cxpirnlion of Lhe origin11l time 
pre.,cribcd by the llulc, or in lhe event 
of excusoble ncglecl, Len days from the 
dat1;: of the order grnnlinR Lhe motion. 

~ C etJ,a.,,..-. 
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Ruic 8020. Damn,tes and Col!ts for 
Frl\•olous AJJ1nial 

This is a new rule providing lhat If the 
district court 01 the BAP in considering 
;in appl!al from an order, judgment. or 
<lecrce o( a bankruptcy Judge, believes 
the appeal Lo be frivolous, "it" may, itflcr 
a separately nled molion or notice from 
the districl court or !$Al~ amt an er rea­
sonable onrmrl.L1nity to be htt1wd, ,iwiml 
d11ma"c costs to 1 he appellcc. 

COMMENT: Thi:, rule l~vcS some-
I hinit lo he dl!Sircd. ls lhe 'IL" lhe bank 
ruptcy judge or ls "It" lhe district judl(e, 
or BAP. Also who flies lhc molion. the 
opposing attorney or the court? 

Rule 901 l. Signing of Pnpersi 
Reprcscntntlon! to the Court; Snncllons; 
VcrlOcntlons nnd Copies of Pnper11 

This rule wus nmenued In order Lo 
conform IL lo chnnitcs made in 1993 lo 
Rule 11 o( FltCP, with U1c cxecpllon 
that the norlion of Rull! 1 l disallowing 
:1.,nctions If the p11rticul11r paper in 
question is wiU1drawn or corrected, 

TIMBE 

<loes not apply to a petition. 
(Apparenlly. this meilm "petition In 
bankruplcy".) This rule was rcwrillen 
Lo confirm ~enerally Lo Ruic J 1, and 
thus Is not In the form of lhc prior 
13ankruplcy Rule 9011. Generally 
speaking, Lhc most notnblc chnnge 
frCJm th:1l of Lhe present FllCI' I l is 
lht1l lhe wilhdrnwing o( n r,elilion in 
h111,lm1plcy will nol relieve the 11llorney 
of exposure to sanctions. 

Rule 9015, Jury Trinl~ 
This is a new rul~ (the prior 9015 

wns tibroAaled in 1987). It npplh!) F'RCJl 
38, 39. 47-51. and 8l(c), 1:Xcl!pl that a 
jury demand under F'RCP 38(b) is nted 
r,ursuanl lo Bankruptcy nule 5005. I( ,1 
bankru11Lcy judge is designated to con­
duct the jury lrial. Lhe parlies moy con· 
scnL lo lhe bankruptcy jud"c by rilinit 
co11sent, jointly or ~epariltely, under the 
Lime limits imposed by the loc.11 rnlcs. 

Rule 9035. A1mlkahility of Rule8 In 
Judlclnl Dlstl'icts In AJnbnmn nnd 
North Carolina 
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This rule Sl11lcs that the bankruptcy 
ruh:.~ apply to lhese lwo st.Iles only as 
not Inconsistent with any federal statutl! 
relating to bnnkruptcy administration. 

U.S. Supreme Court overrules 
Eleventh Circuit and po•albly 
Senator Heflln on Interpreta­
tion of enabllng 1011n excep• 
tlon, Soctlon 547(c)(3)(EI) 

Pldellly Financial Sen,ices, Inc. v. 
Fink, U.S. Sup. Ct. No. 96, 1370, 
Soutef, J., Jan. 13, 1998. 'rhc dchtor 
gave a purchase money wcurlty inlcr­
esl to Fidelity on a nl'w car. Un<lcr 
Missouri law, the lender was allowed 30 
days lo perfect. l~idclily mailed Lhe 
ar,plicalion 21 days after delivery. The 
trustee clilimcd 11 pr(lfcrencc. Pldelity 
c::6ntllmkd lhhl r.:omt>llance with state 
law resulted In the 1>erfection on lhe 
day of crcalion. All the lower courts 
ruled in favor of the ln1slee. The U.S. 
Su1,reme Court nmrmed. Bankruptcy 
Code Section 547(c)(3)(B) provide.~ Lhat 
a trustee may not avoid a transfer "(3) 
that creates a security intcrc.~L In prop­
erty acquired by the dt:btor- 0 (13) U1al 
is perfected on QT before 20 days after 
the debtor rccciw~ poss~ssio11 of such 
properly.'' 

The Su1mime Court held that st.tte 
law must he complied with, nnd lhat 
Lhc bankruptcy sccllon not only applies 
but controls. A colloquy in 1994 
between Senato,• I lentn and Senator 
Si.1Sser was referenced in which l~idelity 
had contended thnl both ~enators 
thought that in incrcasinA the time 
period from ten lo 20 days, lhe suite 
"relation-back" ~talutcs wen~ bc:lng 
made c:onsi~tent with (edcral law. Nol 
so, said Justlc:c Souter, I le salu thal Lhe 
slalcmcnts or Lhc scnuto1·s were at odds 
with the governing Lcxl, and wiLh stalu• 
tury history of Lhc preference provi­
sions. The opinion fn footnote two 
referred lo the opinion in the ~levenlh 
Circuit case of In l'e !l{lsmlclmar, 918 
F.2d 928, 9:i0-931, IIS a contrary hold­
ing. Thus, there is little Joubt lhaL 
such case was bcinA overruled. 

COMMENT: The end result is that If 
there arc different "relation-back'' pcri• 
otls in tho st:ntc und federnl law, the 
scc.:un:<l p(1rly must 1,cd1.1cl within Lhe 
shorter period. • 



Q DISCIPLINARY NOTICE 

Notice 
• Jesse Eldridge llolt, who~e whereabouls urc unknown, 

must answer the Alabama Slnte Bnr's formal dlsclplinnry 
chnrstes within 28 days o( March l5, 1998 or. Lhcrciifter, the 
char}le5 contnined u,ercin shall he deemed ndmlllcd and 
ilJ,propriate disci1)line shall be imposed against him in ASB 
Nos. 92-505, 92-530, 93-22, 9:1-422 nnd 94·20 before Lhc 
Disciplinary Boml of the Alabama Sl!1le Bar, 

Relnetatements 
• By order o( Lhc Alabama Supreme Court James Curtl115 

Btirnord was reinslat<?d lo lhc active practice of law on 
Oclobcr 14, 1997. Bt.>rnard was diRbnrred on March 9, 1992 
for t1 period or rive: years. [Pel. No. 97-031 

• Effective Deccmbl!r 11, 1997, Dothan attoroey Chnrlct1 
llruce Adoms has been rcin~taled to the Alabamn State Bar. 
On September 29. 1997. hi! had been suspended from the 
rm1clice of law In the Stale of Alnbama for noncompliance 
wllh lhc Mandulory Continuing Lcsial l~ducatfon Rules. 
[CLE 97-01 l 

Suspension• 
• Birmingham attorney Stephen Wlllls Guthrie wa., i.usr,ended 

from lhe practice of l,1w for a period of 45 days l>y order or the 
Alabama Supreme Courl cffcclive i\u(tust 261 1997. Guthrie.~· 
suspcnsion was lhe result of his havinl! entered a pica of 
guilty in the Circuil CourL or Jefferson County to Lhe posses­
sion of n controlled substance. I Huie 22Ca), Pel. No. 97 051 

• l~ffeclive December 4,, 1997, Pclhnm nttorney Willlnm Felix 
Mathews h11s betn suspended from Lhe practice of law in 
the Slate of Alobnma ro1· noncompliance wilh lhc 

Mandatory Co11li11ulnf;t Le!{al Educr1Uo11 Ru Ills of I he 
Alabama Stale Bar. ICLE 97-101 

Publlc Reprimand• 
• On December 5, I !)!)7, Birmingham lawyer Robert lllcKlm 

Norris received :1 public re1>rimnnd w1lhout general publica­
tion (or violallnit Rult:s 8.l(a) und 8.4(!1) and(~). Alnbnma 
Hules of Professional Conduct. This dfsciplfne was lmi,osed 
hy Panel I of lhc Disciplinary Hoard of lhe Alabama State 
13ar after finding Norris guilty of making false slalcmcnts 
and misrepresenting hi~ participation In a malltr unJer 
lnvcslil{ation to nn Investigator o( th\' Airrninghrun 13ar 
Associ11lion CricvLince CommiLlc!!. 

IL ~holtld be noted lhnt lhc disciplinary proceedlniis con­
dueled before lhc Disciplinary Board were in conjunction 
with Norris' pell! Ion for reinslllll'll1cnt Lo the pr;iclice o( la,v 
in 1\labania. The i,elition for reinslalcmcnl was denil!d. 
IASB No. 92-l!ll 

• On Oecemhel' 5, 1997, Bessemer lawyer Tomnw Cugcnc 
Tucker received public repritwrnds without ~eneraJ publlca­
lion in AS8 Nos. 90-235, 96•244. 96-247, 96-267 nnd 97 134. 
This dlsc1plinc I~ based upon Tucker's guilty plea.c; in the fore­
going cases for wlllf11lly neglecting legal matters entrusLed to 
him I Ruic 1.3. Al,1bam11 Hules of Pro(essional Conduct) ond/or 
foiling to res~,ond lo reasonable requost.s for lnfor1nal ion from 
a cllcnl IRulel.4, A.ltP.C.[ and/or rolling to lake re.·1sonnble 
steps lo protect II client's interest UJ)On lcrminalion o( r1:1Jre· 
::.entalion, including falllnA to return clienl's files amVor fail­
ing to re(und Lo elicnls .iny une<1rned portions of rcUllncr foe.~ 

(Corti inued c>n /XJ.(J" 124) 
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Disciplinary Notice 
(Conlirwad from page 123) 

[Rule l.16(a), /\,R.P.C,I; engaging in cond~1ct involving mis­
representation (Huie 8.4(c), 1\.1~.P.C.I and for en~aging in con­
duct prejudicial to the administrntion of justice. 

LL should be noled Lhal in aclllilion Lo lhe linposilion of 
these public re1>rimamls, 'l'uckcr received a 91-day sus1>cn· 
:;ion from the pr;,clice of law, Lhc imposillon of which was 
!iUspendcd pending Tucker's successful con11>letlon of a two 
year-period of probation. [/\SB Nos. 96-235, 96-244, 96-247, 
96-267 ond 97-134 I 

• Selma attorney Bruce Carv11r Boynton rncelved 1, public 1•c:prl• 
m,1nd withoul general publicatlon on December 5, 1997. 
lloynLon reprC$Cnted Lwo different individuals on criminal 
chargi:s after his representation was concluded both or these 
client's requested copies of U,eir file includinr,t lheir Lra.n• 
scripts. i-lowever, Boynton failed or refused Lo respond to these 
requests. There.n(ter, both individuals Oled complaints a1t11inst 
Boyn Lon with the Nabmna State Bar. Boynton foiled or refused 
to respond to requests for Information From the ofllcc of ~en­
eml co~msel or to otherwise coormate in the itwesligaLion of 
these two complt1ints. IASB No. 96-3fi8 (A) and 97-008(A)I 

• Birmingham auomey Edward E~1gene 1\13)' received a public 
reprimand without general publication on December 5, 1997. 
May represented Mr. and Mrs. I ierberl Williams in connec· 
lion with lwo re,il es~ilte closin~s. When questions arose with 
regard to title insuronc.:e and termite bond on the properly 
the Williams' attempted repe;,1tedly to cont:1cL M:iy LO resolve 
these problems bul he consii;lenlly failed or rc(uscd lo relum 
the Williams' tel~phonc calls or otherwise commu,i icate with 

Letter to the Editor 
'J1hls is a letter of apology under the directive of the 

Alabama Slate Bar i\ssocintion for my conduct in fall· 
inA to limely file state income hix return:;, 

I have recently pied g1,1ilty lo four counls or falling 
to timely file slale lncomu lax rlllurns and haw been 
sentenced tu 1,rob:1tion, cornmunily service and fines. 
I have also ag1·eed to have this letter published in 7'ha 
Alabama Lawuer and to comply wilh other ditectives 
of the nisciplinr1ry Commission. 

I rel{rel J•he nllbiiciLy and emb;wras.qmllnt this has 
c,.,11.,1,~~d lht! Alabam.i Slate Bar Assoc!alion and Lo mcm• 
bcrii of our profession. I LLrge all 0U1er mumbers to U,e 
Alahamu Slate Bar Associalion lo comply wilb all tax laws 
and regulations and to cooperate with lhe Discli,Jjnary 
Commission of lhe Alabama Stale Rar ASsociation. 

- John L. Sims 
Hartselle, Alabama 

them regarding their concerns. Thereafter, the Wil Iiams' filed 
il complaint against May with the /\lnbama Stute Hor and May 
failed or refused to respond to the complainl or otherwise 
coopernte wilh the bar in its investigation of the Williams' 
complaint. [/\SH No. 96,056(A)l • 

Take a moment now to check 
your address on any mailing label 

from the Alabama State Bar. 
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Is it correct? 
If it isn't, you have until 

April 1st, 1998 
to change it and still 

get it in the '98 directory. 



President' s Page 

(CMtinuqd from page 71) 

Profao;ional Economics & Technol~l5.1 
Rc:sl Property, Probate & Tru~l Law-. '314 
'luxalinn- 241 
Workers' Compcnsallon- 268 
Youn~ l..awycrs'-3,715 

These seclions provide a valuable ser­
vice \o their members in I erms or semi• 
nnrs, newslelle1·51 bra!nslorm!ng and 
fellowship. 

In addition to the bar's practice sec· 
lions, Lhcre nre :i8 bnr commlU<:es and 
tusk force.\. This ycnr we hud over 700 
lawyers who volunhiered (or appointmenl 
to lilllc more than 200 vac.1nl slots. Thc.~c 
committees :ind t.1sk forces might be catc­
itorized in four ar(!a\ (fll{urc 4, page 71): 
(l) public sci-vice; (2) focus on l'he 1wofc:s­
sion; and (3) bench iu,d barlb.1r manage­
ment and l{ovcmanct:. 

I will hiAhlighl a few spcclnc bar pro• 
gr111ns which mlghl be o( r,nrl lcular 
lnlcrcst: 

(1) Alahnmn Lnw Foundntlon­
Receives lnlcre~L Income from Lhc trust 
accounts of r,nrticipating lawyers. In Lhc 
pasl ten yc:irs. ll has mncle gr1.1nls of 

over $7,000,000 lo law-relo1ted projects. 
(2) Volunteer Lawyer"' l'ro"rnm­

Provide~ pro bono legal services to lhe 
poor in civil, non-foe-generating mal· 
lea, and is now particularly impnrtanl 
In lighl of I he decreasLJ funding of 
Legnl Services. 

(3) Altcrnnlive Oh1putc Resolution 
Ceoler- Mccls the ,.trfl'tvlng need lo 
r,romole ADR and media lion training. 

(4) L.l\~r Referral Se:rvlce-Poundcd 
In 1978 lo assist tile public In finding 
legal represcntalion. 

(5) Lnw OfOcc M:m_agernent 
A!siBtnnce Program Provides pr.tel ice 
man:sgcml.'nl assistancn (such as com­
puter softwnre, accouminiol and me 
managernenl) lo solos and small firms. 
We have hired an attorney, L3ura A. 
Cnllowey (who has 5eveml years' experi­
ence prncllciog in a ~mall firm). Lo 
coordinole Lhis cuLUn1,t-cdR1i progn1m. 

(6) Lnw-Rclntcd EduC!llinn l'rogrnm 
flrovicle.~ an or,portunily for local bars and 
school sy~lcms lo joinU;, s1,onsor and 
lmplemc11L programs Lo pul lawyer~ mid 
law-related materials Jn U,c classroom, 

(7) Public Relations The board of 
bar commissioners hM appropriated 
$50,000 for tillevision and radio spots 
that bcgnn January 30 on the 30 major 

television stations and I 00 radio stnlions 
across the state, as i, 11nrl of an ngrct:· 
mcnl wilh the Alobnm,1 Broado,~ters 
Association, under which Lhc hroadca.,t• 
ers will match each "paid" spot with at 
leasl four frt:e spots. 

(8) Website (www.nlahnr.org)- Pul$ the 
Alnbnmo State Bar online. 

(9) Publications- Include the 
bl-monthly magaiinc, Thq Alabama 
ta,uuer, and in allcrnntc monlhs, I he 
AD08N/JUM, an ci~hl-pa!,le newslelt111·. 

( l 0) Member Scrvlcc11- lnclude 
AT&T savln,.t:; services, grou, Insurance, 
malpractice lnsurnnce, Airborne 
~xprcss discounts, anti many others. 

(11) "To Serve the Publit"- (A bnr­
sponsored video avatlnble to loClll bars. 
civic clubi1 nnd schools) 1 lighllghls tile 
wilys attorneys serve the public nntl 
focuses t,llcnlion on the r,rinciplcs 
umlcrlyinl{ Lhe Lawyers' Creell, 

If the Alabama Sllllc Bar is indeed an 
·•ant hill," then it's nn exceedingly husy 
one. WI!. re11li1.e, however, lha1 we cnnnol 
adcqu11lcly represent or serve our diverse 
membership if we're not aware of our 
members' professional needs and C!Qn­
cerns. Con~l!quimtly, we continue LO 
request and wdc:<1mc the suggcsLJon~ nnd 
recommendalions of our members. • 
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CLASSIFIED NOTICES 

Rates: Members: Two free llstlngs of 50 words or lass per bar member per calendar year EXCEPT for ·position want­
ed" or "poslUon offered" lfstlngs-$35 per Insertion of 50 words or fess. $.50 per addlllonal word; 

Nonmembers: $35 per Insertion of 50 words or less, $.50 per additional word. Classified copy and payment must be 
received according to the lollowlng publlshlng schedule: 

March '98 Issue-deadline January 15, 1996; May '98 Issue-deadline March 15, 1996. No deadline e~tenslons will 
be made. 

Send classified copy and payment, payable to Tho Alabama Lawyer, to : Alabama Lawyer Ctasslfleds , c/o Rita 
Gray, P.O. Box 4156, Montgomery , Alabama 36101. 

SERVICES 

• TRAFFIC ACCIDENT RECON· 
STRUCTION & EVALUATION OF 
HIGHWAY DESIGN: Reconstructed 
over 3,000 accidents In 20 stales on 
highway. streets. railroads, highway 
construction zones Involving trucks, 
vans, cars. pGdostrlans, tarn, lmplo· 
ments. Computer animations and CAD 
drawings preparod. Over 40 years' 
onginoerlng experience. Full ACTAR 
certification. John T. Botes, P.E. toll· 
froo 1 800•299·5950. 

STRUCTURAL ENGINEER ANO 
CONSTAUCTtON MANAGER: 
Reglslorod p,ofosslonol onglnoer In 
throo states, M.S.C.E. Twenty-five 
yoars' oxperlonco with heavy lndustrl­
ol, pulp and papor, petrochemical 
plon1s. commercl11I, and residanrial. 
Experience Y<lth unusual sttuctural fall• 
ures and claims. Computer animation 
tor !AIied etn,1ctures. Negotiate con­
struction clalms and modlate construe· 
tlon disputes. Contact Hol K, Caln, 
Mobile. PMM (334) 661·2605. 

FORENSIC DOCUMENT EXAMINER: 
Handwriting, typewriting, altered docu• 
ments. medical records. wills. contracts, 
deeds, cheOks, anonymous !otters. 
Courl·qualifled. ElghtGon yoors' oxporl· 
ence. Certlftad: American Board of 
Forensic Document Examiners. 
Mombor: American Society of 
Ouostloned Oocumont Examiners, 
American Academy of Forensic 
Sciences. Southeas1ern Association of 
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Forensic Document Examiners. Criminal 
and clvli mattors. Carnoy & Hammond 
Foronslc Oocumerit Laboratory, 4078 
611tmoro Woods Cour1. Buford (Atlanta) 
Georgia 30519. Phone (770) 614-4440. 
Fax (770) 271-4357. 

• LEGAL RESEARCH AND WRITING: 
Research and writing services, includ· 
Ing brlots, trial memoranda. and other 
documents. Prompt deadline service. 
Experienced researcher and writer. 
Licensed Alebsma attorney and mem­
ber or the Alabama State Bor since 
1979, Katherine S. Woad, P.O. Box 
590104, Birmingham, Alabama 35259. 
Phone (205) 94 H 498. No roprcson/8· 
//on Is madtJ that tho quality of the 
IB{}DI S9tv/CQS /0 bo porformrJd Is 
r;roster than tho quo/1/y of Jogal ser­
vices porformod by other lawyers. 

INSURANCE EXPERT WITNESS: 
Douglas F. MIiiar, Employors' Risk & 
Insurance ManogomonHndepondant 
risk manager. Foe basis only, expert 
witness. Eighteen years' In risk man­
agomonl Insurance consulllng, policy 
onolysls, assistance to your corporate 
clients. Mernber SRMC Experience In 
doductibles. self Insurance, excess. 
underfylng coverage. Call 1 ·205·967· 
1166, Birmingham. Alabama or WATS 
1 ·800·462-5802. 

SKIP TRACING•LOCATOR: Need to 
find someone? WIii iocate the person 
or no minimum fee for basic search. 
87% success rate. Nationwido. 
Confidential. Other attorney nooded 
searches, reports, records In many 
areas from our extenslvo database. 

Tell us what you need. Verify USA, Cali 
to1Hroe(888) 2.VERIFV. 

DOCUMENT EXAMINER: 
Examination of questioned documents. 
Certified forensic handwriting ond doc· 
ument examiner. Thirty years' experl· 
ence In all forensic document prob­
lems. Formerly, Chier Questioned 
Document Analyst, USA Criminal 
lnvastlgatlon L.aboratorles. Plploma1e 
(cortllled)·ABFOE. Member: ASODE; 
IAI, SAFDE: NACOL. Resume Md fee 
schedule upon request Hans Mayer 
C3idion, 218 Merrymonl Drive. 
Augusta, Georgia 30907. Phone (706) 
860-4267. 

DOCUMENT EXAMINER: Certified 
Forensic Document Examiner. Chief 
document examiner. Alabama 
Department of Forensic Sciences, 
retired. American Board ol Forensic 
Document Examiners, American 
Academy of Forensic Sciences, 
American Society of Questioned 
Document Examiners. Over 20 years' 
oxporlonce In stale and federal courts 
In Alabamo. I.a mar MIiier, 1 1420 N. 
Kendall Drive, Suite 206-A, Ml11mi, 
Florida 33176. In Birmingham. phone 
(205) 988-4158. In Mfa'l'li, phone (305) 
274-4469. Fax: (305) 596·2618. 

HANDWRITING EXPERT/FORENSIC 
DOCUMENT EXAMINER: ABFDE cer­
tified; past president, Soulheaatern 
Association of Forensic Document 
Examiners; American Aoadomy of 
Forenslo Sciences fellow. FOdoral 
court qualified. Nineteen years· oxporl• 
ence. Civil and crlmlnal, Handwriting 



comparison, lorgery detection, detec­
Uon of altered m1;1dlcal rocords and 
other documents. L. Keith Nolson, 
Stono Mountain, Georgia Phone (770) 
879-7224. 

EXPERT WITNESS: Prolosslonat 
onglneer at1d attorney wll11 a praolloe 
of export tosllmony ln construoliM, 
safety, highway and structural design. 
Thlrty·flvo yoars· ellperienco In high· 
way, rallrood, commercial bvlldlngs 
and power plant oonstruotlon. Call or 
write for resumo, lees: Lamar T. 
Hawkins. Modica! Forum Building, 950 
22"' s treet, Nonh, Sullo 632, 
Birmingham, Alabama 35203. Phone 
(205) 458-8486. No roprosonta/lon is 
mada that the quality of tho /ogal sor­
vlcos to b6 perfO!'med Is oroator thBII 
the quality of tegat services porformOd 
t,y olhor lawyors. 

TOXICOLOGIST: Chemical toxloolo· 
gist, 25 years' experience In Industry, 
govommont and university rosoarch 
ond teaching. Sampling and export 
witness. DUI, product llablllly, "choml• 
cal poisoning; SOT and ACT mombor. 

Or. Richard L. Upsey, Phone (904) 
398·2168. 

• STRUCTURED SETTLEMENTS AND 
LOTIERIES: Inform your cilental Top 
dollar paid ror ln,uronco satttements, 
structured settlemen1 nnnultlas, busi­
ness notos and periodic payment cor,­
lracts. ~ICllp clients explore their 
opllons. Call today, no obligation. Your 
cnent will receive straightforward rell 
able servlco. Heartland Capital 
Funding, Inc. (800) 897·9825. 
"Prolesslcnal Annuity Funding lor you 
and your client.• Brochures available. 

• WORKERS' COMPENSATION PRE· 
MIUM DISPUTES: Contact J. Layne 
Smith lor consultatJon ond represento· 
lion or employers In workers' compen· 
satlon premium disputes Involving pay· 
rolls, olassmcations, oxporlMca rat­
ings. oudlls. distinguishing Indepen­
dent contractors from employees, and 
assossmonts. J. Layne Smith has over 
11,000 hours experience lltlgallng 
such disputes, for and agolnst tho 
Insurance Industry. J. Layne Smith. 
Walker & Smith, P.A., 1330 

Here·s a business Pl'OJX>.~itlon from Avis because you'w II member ol 
Alohnmo Stnto Bor.Wci'II give you very special dlscmurls ot participatln11 
Avis locollons. For cxnmple,you are ellglbtc lor 20% off our Avis 
A.swciotlon Selecl Dolly mtes and 5% off promotional mles. 

And you C11n expect the most prof~lonnl service In lhe ind~try. 
Because Avi$ Cill'S come wlth Avis people, and trymg harder is what tl1cy 

do l>csLSo ,nuke 11 ytiur business to tak<: ndva11tage or oil the member 
bc11ellls thot Avl~ has waiting for you.Just show your Avis Member 
Savlnwi Card or Associalion Mcmbcmhlp ID card al time or rental. For 
moro information or reservations, coll AvL~ nt l -800,698-5685.And 1,e 
surn to m11ntlon your Avis Worldwide Dii;count (AWO) number: A580100. 

019'11 WitAIII C!t , l11t 

Thomosvflle Road, Tallahassee, 
Florido 32303 . Phone (904) 385 ·8000; 
(904) 222•1930 ; lax (904) 561 -6080 . 

COUNSELING: Carey Bemoll McRae, 
J.O., M.S .. CCA, lawyer. mental health 
counsolor, and domestic relations m9dl· 
ator, offors counsollng servk:es for adults 
experiencing depression, anxiety. s1ross, 
vocallonnl lssuos. grief and relationship 
oonoems. Certlllod counselor associate 
of Judith Harrington, Ph.D .. LPC, In 
Birmingham. Weekond. ovanlng appolnl· 
rnants available. Phone (205) 930·9006 . 
No representation Is maoo t/l{lt tho qusll­
ty of tho legal services to bo performed 
Is g,eator than the qvllli(y of logo/ ser­
vloos performed by other lowyors. 

• MEOICOLEGAL CONSULTANT: A& a 
registered nurse and an attornay, I can 
sovo you time and money by providing a 
cost ofloctlve alternative for case scroon· 
Ing, lnltlol case analysis, recordS orgonl· 
zatlon, as well as provlding support In all 
phases or the litigation prooess. Call for 
res1,1mo or loos, Tornara Ann Story. 
Phone (205) 880·7939. No represontB· 
lion Is n11;idtJ that Iha qusl/ty of the logal 
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sarvfc<Js to l:>6 P<JrformrxJ Is greater than 
tho quolity of legal sarvfc<Js performed 
by other lawyers. 

• SECURITY NEGLIGENCE: Special 
expertise In premise llablllty, sticuri1y 
training and security procadures. 
Authored four security textbooks. Thirty 
years' combined experience In security 
and law enforcement. Contact Ron 
Vause. 1-800-728·0191 . 

POSITIONS OFFERED 

ATIORNEV JOBS: Harvard Law 
School cans our publlcotlon, ·Probably 
the most comprehensive source of 
natlonwldo and International Job open­
ings received by our otnce and snould 
bo tho starUng point of any Job search 
by lawyers looking to change Jobs.' 
Eacn monthly Issue contains 500 ·600 
current (public/private sector) Jobs. 
$45-3 months. $75 ·6 months. Contact: 
Legal Employment Aaport, 1010 
Vermont Avenue NW, Suite 408·AB, 
Washington, DC 20005. (800) 296· 
0611 ). Visa/MC/AM EX, 
Website: www.o11ornoy/obs.com 

ATIORNEV PosmoN : Mld-s~e 
Allanta, Georgia AV.rated law firm 
seeks auorney with two 10 four years· 
experience In corporate, business, wms 
and estates. Applicant must b6 top 25% 
graduoto of accrodllod law school. 
capablo of working directly with clients 
and assuming Immediate responsibility 
lor fllos. Respond to Frank Klein. Bovts. 
Kyle & Burch, 53 Perimeter Center Ea!!, 
Atlanta, Georgia 30346. 

ATIORNEV POSITION: Huntsville firm 
with ostabllshoo tax praolioe Is seeking 
on attorney with an LL.M. In taxation to 
Join Its estate planning and tax practice. 
Flrm atso has an established patent, 
tmdemark. and copyright practlcG and Is 
seeking a registered patent attornoy or 
agent with at east two yonrs' oxperl· 
ence in el9Clr1cal, computor. or soflW8re 
patent appll~tlon proporotlon and pros­
ooutlon. Please sand resume to Firm 
Administrator, P.O. Box 527, Huntsville. 
Alabama 35804. 

ATIORNEV POSITION: Florence firm 
needs assoclato. Estoto plonnlng and 
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probate, lodaraJ and stote taxation, 
corporate law and health Ct1re law. Top 
20 % of graduating class. excellent 
communication and organlzaUonal 
skllls required. Compensation nego• 
liable based on background and expo, 
rlence. Please send resume to P.O. 
Box 1436. Florence. Atobama 35631. 

ATIOANEV POSITION: Lateral asso• 
elate needed. Baldwin County law firm. 
lwo lo three years' lltlgatlon axperl• 
ence. Outstanding academics and 
superior wrillng skills requlrod. Please 
mall resume to Susan Hawkins, P.O. 
Box 1509, Bay Mlnolle. Alobarna 
36507, or fax to (334) 937-0483. 

MISCELLAN EOUS 

• ANIMAL RIGHTS: Tho Southern 
Animal Low Center seeks lo hear from 
attorneys who are Interested in animal­
rolotod matters from a legal perspec· 
live. Contact the center. Jame11 R. 
Foley, director, at P.O. Box 2692 , 
Hunlsvllle, Alabama 35804 . 

LAST Will & TESTAMENT; Attorney 
who prepared a will after 1992 for 
LoRoy (Lee) Bush, who died June 16, 
1997. Mr. Bush lived In Leods (St. Clair 
County), operating his own construc­
tion business speclallzlng In docks and 
patios. He told his family that ho 
designed an unusual patio ror tho 
attorney whO praparod his will, und 
showad them a videotape of the pro­
ject. Tho houso sot at the top or o 
stoop lncllnlng lot with steps down the 
back of the lot 10 a gazebo, small 
croak, and wooded area. This attorney 
may have lived neor the Galleria In 
Jellerson or Shelby counties. 

IF THIS SOUNDS LIKE YOUR 
HOUSE, OR THE HOUSE OF ANY 
ATIOANEY YOU KNOW, please con­
tact J. Sanford Mullins, Ill, Spain & 
GIiion, L.L.C. In B rmingham. Phone 
(205) 581-6222 . 

! FOR' SALE =- I 

LAWBOOKS: Wlllam S. Hain & Co .. 
lno., serving lhe 1oga1 community for 

more than 70 years. Is still your num• 
ber one source ror bUylOgtsolllng taw­
books. Save 50 to 70 porcont on single 
volumes. major sots, fodoral & state. 
rorolgn/lntornatlonal law, rato/anUquarl­
an low. Appraisal services available. 
Coll (800) 496-4346; lax (716) 883· 
5595. Website 
lnwllb. wuscc.edulhainlhslnused.htm 

LAWBOOKS: Savo SO percent on 
your lawbooks. Cail National Law 
Resource, America's largest lewbooks 
dealer. Huge lnvenlories. Lowest 
prices. Excellent quality. SatlslacUon 
guaranteed. Call us to sell your 
unneeded books. Need sholvlng? We 
sell new, brand name, stool and wood 
shelving at discount prices. Froo 
quo1es. (800) 886· t 800. Notlonal Law 
Resource. 

• ITALIAN HOUSES: Tuscany, elegant 
18" C. villa, 12 miles south or Florence 
on organic agricultural estate, rur· 
nlshed, six bedrooms, 1hree baths, 
central heating, pool, gardens, weekly 
$2,100 • $2.800; 18'' C. house, end of 
private road on organlo wine, olive 
estate. 16 miles south of Ftoronco, fur• 
nlshod, three bedrooms. 1hreo baths. 
central heating, pool, gardens, weokly 
$1,200 $1,600; adjacont two-bed· 
room, two-bath oportmont, weekly 
$900 • $1,300 ; 18" C. farmhouse, end 
ol private road on wine, olive estate, 
views or San Glmlgnano's medieval 
towers, 30 miles south1vest or 
Florence, lurnished, lour apartments, 
sleep two to seven, weakly $700 • 
$900; Law office or Ken Lawson 
(Seetlla), Phone (206) 632 1085, lox 
(206) 632· 1086, E,mall: 
kalew@u. woshlngron. odu" 

BEACH HOUSE: Gulf Shores, 
Alabama. Houses on beach: two, 
three, and lour bedrooms: sleop o,ght 
lo 12, lully furnlshod. Call (205) 678· 
6139 or 678·6144. • 
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