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Wheeler Dam - Locllted In norlhwe.sl Alab;unn 011 lht 1'cnncs~ec !liver In 
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Talking 
with Wade 
Baxley 
By Robert A. Huffaker, 
editor, The Alabama La,vyer 

Eoory ucar, The Alabamu Lawyer editor 
"sits down" with the Alabama State 
Bar president, to h(qhlight some of the 
,,rq.sidrmt :t accomplishmt1nls and 
f/(}ll/.$. Thi.~ particular session with the 
Lawyer editor cm(} the ASB president 
takes on speclal meat1ing, since Rober/ 
J luffake.r and W0de Baxley ca11 Lay 
claim to a Mrmdshlp that began over 
30 years ago, In high school. 

RH: Wade, how would you assess 
your first six months In office? 

WR: Robert, I knew from the start 
what 'I was ~etting Into since I had 
~erved on lhe ASB Board of 13ar 
Commissioner:; for 13 years and I had 
scrv1;?d a y~ar as prn ident-elect. I'd say 
Lhe (irsl six months have bcrn very 
good, very meaningful. I am graleful 
thal we: haven't hod a major conlrovllr­
sial issue, such as Lorl reform, Lo cause 
a rifl between segments of Lhe bar dur­
ing this time, 

RH: How hove you focused on lnte• 
l(ratinl{ the various specialty b11rs Into 
the programs of the state bnr? 

WB: When Dag Rowe was presidenl 
several year:; ago, he c;dled for a sum­
mit on the legal profession and lnvitcd 
leaders of lhc various specially bars. 
judges' associatlons and large city bars 
to attend. The outgrowth of Lh:tl sum• 
mil was the creation o( a task force con­
sisting o( presidents and presidents• 
elecl of those groups. Past President Vic 
Lott and t have continued this task 
force lo show lhaL lhe state bar needs to 
he lhc spokesperson for n// lawyers in 
our state and the umbrella org;inization 
for these specialty bar i:,trou1,s and loc;al 
bar associalions. Wt also wanl lo sup­
port the Judiciary and keep ,m open line 
of communication between the slate b11r 
and all branches o( the JudJciary. 

RH: Why Is It so lmportnnl to try to 
Involve the speclnlty groups In tJ1e ASB? 

WB: The main 1·e1LSon is lo stop the 
divb;ivene~s I hat has some limes devel­
oped t,etween certain seitmenls of the 
bar. Also, pro!lr.1ms of the state t,,1r are 
bcnenclal Lo all m1:mbers. In Lhe pasl, 
specially bar group~-ATLA, ADLA, 
women1 minorllics, crimlMI lawyers, 
and others~have tended to "do their 
own Lhing" nnd haven't attended annual 
meetings o( the state bar. Also, mem­
bers of these specialty groups haven'L 
participated In state bar 1tovernance aml 

cormnillce work. In fac~ A'l'LA croau:cl 
its own IOLTA (Interest On Lawyer 
Trust Accounts) program, separate and 
apart from the state bar. This "splinler­
ing orr· causes fragmentation o( the 
or~aniied bar and is nol healthy for the 
Je.ial profession as a whole. 

RH: Have you su n any tangible evi­
dence that the efforts to hnve more 
involvement by the specialey bar i; i5 
nclunlly coming to pas11? 

WB: Yes, I have. Greg Breedlove of 
Mobile was Lhe h1lUal chairman of lhc: 
task force appointed by Dag, and he has 
continued to be U1e chairman becnuse he 
has been such an effective leader. I think 
thal our efforts have caused A'l'Ll\ and 
other ~peci11lty bars to realize thal we are 
not ju~t some elite association in 
MonL~omery running !he state bar. The 
Boal'd of Bar Commilisioners is made up 
of general praclllioners, plilfntlff lawyers, 
defense lawyers, big city lawyers and 
small town lawyers. I have seen a diffcr~nl 
altitude from members of A'l'LA who 
serve on the Board of Bar CommissioMrs. 
They now realize Lhat the board Is really a 
voice for a/I lawyers in Alabama and thal 
b<lr commissioners do not merely cater to 
lhe wishes of U,e big city bars or sponsor 
pro-husine.ss types of programs. I don1t 
think they realized this until this task 
force was created. 

RH: Whnt other :ireas have been 
your focal points? 

WB: I've tried lo emphasize JudlciaJ 
1·eform. We absolutely have to go to a 
meril selection of judges, not only at the 
appellate court level, but fllso al the state 
court level, 1 wrote an article in the 
November issue of 'l'he Alabama /,<1wyC1r 
pointing oul litance5 taken by the Board 
of Bar Commissioners over the past 
decade concerning Jud!cial reform. 
Pollowir~g u,e publication of Lhal 11rticle, 
I received calls and letters that were very 
supportive of a merfl selection process. I 
have also talked with a number or attor-



Washington, O.C. Thnl's nol true in lhe 
50 sll!Les, due Lo the model rule.~ o( pro­
fessional conduct prohibilln" Lhis rela­
tionship. A resolution allowing MDP was 
proposed by an ABA commission on 
multi-disciplinary practice nl lhc last 
annual meeting or u,e ABA In August 

neys, nppcllate court 
judg1:s nntl lrlnl cc urt 
judges who strongly 
supporl merit sl!lcc­
lion. All we've got lo 
do now is convince 
the !lencral public and 
the lel{islalurc or this 
need, which t don't 
bcllevo I~ An lnsu1·· 
mountable probl(Jin. l 
lhink thul boLh sides 
of U1c speclrum here 
should not be al od<b 
about who has control 
of the courts. I am a 

110d,1 on 1h11 Slrllcrm Brldpt at fhi, •Ofd C-Our.f~" In St. A11Jr1mu. &ot/1md 

l 999. Mosl stales hncl not hud lime to 
sludy how lhis would a((ect the practice 
of law as we know It. A substilulc resolu­
Lion was evenlually ndoplcd to ollow ade· 
quat.e Lime for st;1lc and loc.11 bars to fur­
lhcr study lhe issue or MDP. I have 
appointed a t.'\Sk force, chaired by p.'l.~l 
president Vic Loll and composed of 
lawyers and lay members, who will be 
thoroughly reviewing Lhis is1ue and 
reporting back Lo Lhc Board of Bar 
Commissioners wiU1 a recommendation 
al some lime In Lhc near ruture. 

hopele~s ldl!alisl and I strongly believe 
h1slice demands that courts be level plny­
ing flelds. In recent years, you've seen a 
lol of money befnA pumped into judicial 
campi,lgnR, and lhcse campaigns have 
become very expensive and very demean 
Ing. The concept the public has is thal 
whoever wins will decide issues In fovor 
o( lhe side Lhal flnjnccd them. That's nol 
good for our Judicial systern. Our judicial 
system needs to be independent, fair, rea­
sonable 11ml halanced. 

RH1 WIii the Alahsm11 St11te Bar or 
any of ils committees or task fo-rces 
htivll nny roll! In the upcoming Judiclnl 
elections? 

WH: No, the organized bar cannot 
lake part In lh!ll. Of coursti. many stal<is 
have nonp11rllsan elections for judicial 
offices. That's ccrllllnly a smp in Lhc 
right direction. bul il's not lhc ultimalc 
l(oal. We need to encourage good. quall­
ned people lo serve ns Judges. I Ullnk 
everyone understands I hat the seleclion 
of jud~es can't be taken totally out of 
pollt !cs. llowevcr, we n1.ted to isolale 
and Insulate lhc procc:;i; and remove IL 
from Ulc pollliL:al process to a substan­
llal degree In order Lo h11v1: an indepen­
dent judiciary. Unlll we take judida l 
sclcclion out of th, purely polilical 
process, ll will continue Lo be cxpcnslw 
and very divisive. and a demeaning 
experience for candidates. 

RH: Another att n drawing n good bll 
of dl11cu111lon recently 111 mulU-discJpli• 
muy pr11cllcc. What i11 the atnte bar 
doing lo address that issue? 

WB: You're t1'Ying lo stump me, arerl'L 
you? Multl•dlscipllnary practice, or MDP, 
would allow attorneys to partner and 

share fees with non-aLLOmcys In other 
profcs.1ions. From what I undcrstllnd and 
what live read. this ls an accepled prac­
tice In gurope. lljs becoming mo1·e ,md 
more acceptable in olher Western 
nlltlon~. What has h11ppcned Is thnt some 
of lhe major accountlnJt firms n1·c teylnlf 
to creole b\1siness relationships wilh 
allomey& lo provide services not only for 
gcnerdl accounting work and estate plan­
ning, but also for gcnernl lcglll services. I 
understand u,nt MDP already exists 1n 

RH: Ha11 tho Bonrd of Bnr 
Commissioner& taken n position on 
lhl11 issue? 

WB: The board ;idoph:d ;i resolution 
last year ll.Sklng our dclclt,'ILC$ to Lhc ABA 
House of Dclcgalcs not to vote ,m MOP 
until we had Lime 10 thoroughly study iL 
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I think every stale has essentially taken 
this same posllion. ll 'i probably going to 
be brought up ngaln nl the: annual meet­
ing of the ABA in July in New York. but 
keep In mind lhnt whatever posilion the 
ABA eventunlly takes will hove no effect 
on whrit our state mny or may nol do 
wi lh M IW. fl wl II he up to the Alabnma 
Slate Rm· an<.l lhc Supreme Court of 
Afabnmr1 lo change our rules of profes­
sional conduct lo allow this partnering 
and n sharing of recs wlU1 non-attorney~. 

RH: l've nsked this questlon of your 
predecessors nnd I'll nsk you the same. 
Do you think lh nl our dlsclpllnnry 
uroceu IA funcUonlng sufflcJeotly and, 
If so. do you aee lhnt the Involvement 
of lnyper11on11 on the di11clplinary panel 
httll been helpful? 

WB: I think IL's sLIII heing fine t1,.med. 
We just ,·cconlly submitted a new ~el of 
model rules to our supreme courl for 
consiclertilion and adoption. Alabama Is 
one of lhc few statt bars in the nalion 
lhal handles discipline In-house. 
Discipline in most other states is totally 
controlled by their highest courts. Of 
course, our supreme co1,1rt is the body 

At IJr11,mt•D..ri11wv Slm/111111 mflh ,utr., Jo1111 m11l son, 
tlutllf) und ((WTt/Jr 

Lhol cvcntu:1lly rules on all disciplinary 
mnllcrs. '1'111! Supreme Court of Alabamn 
has nulhorlzcd the Alnhamn Stnlc Bar to 
hundlc discipline, bul Uw julltlccs can 
take that away. Yes, I U1ink it works. I 
lhink it hns improved over u,e p:isl JS 
years Lhnt I've been a p~rt of thal 11rocess. 
I've served on disciplinary panels as a bar 
commissioner nml I've se1ved as a mom 
her of lhe Disciplinary Commission. One 
problem has been that somet imcs dlf(cr 
cnl panels have meted out different pun• 
ishmcnl.s for the same type o( offense. 

RH: Has that been corrected? 
WB: lt has. to n greal extent. We 

now have a heller reporting process 

being uUli~cd. The 11ddllion of layper­
sons, which occurred nvc or 5ix )ll!llrs 
ago, has been a very, very good thing. In 
fact, we hnd heard from n number or 
~tates, who ulili;:ed lny11ersons before us, 
th,1t these people lend lo be more con­
servative than the lilwyer members of 
the discipline panel~. Adel it tonnlly, they 
go out and tcll lho public; Lhnt we do a 
darn good job in ~l!t:lng to ll Lhnt 
lawyers are properly dl$clJ)lln1id. I U1ink 
that has proved lo be lhc cMc in our 
stale as well. The laypersons who are 
involved in our process are very suJ)Jlorl· 
ivc of whal we do In our handling of dis• 
cipline. In my opinion, the legal pro(es 
sion does a substantially bclter job than 
any olher profession 11s far as discipline. 

RH: I assume from your comments 
thnt you nru sall8flcd with how the dill· 
cipl10J11')' process ill functioning? 

WB1 Concerning our discipline 
process, do I think !L's perfect? No. Do I 
think it's in the process o( gelling fairer 
and better? Yes. The disciplinnry panel& 
do a itood job. The General Counsel's 
ofOce does an excellent Job In making 
sure that non-meritorious complaints 
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nrc screened out from lhc very besiin­
nlng. The Disciplinary Commission 
makes sure U1,1t meritorious complaints 
will be handled In a proper and profes­
siom1I man,,cr Md thal lhe chl.lrged 
lawyer will be given due process. Rcccnl 
emphnsis has been upon more unifom1 
punishment (or similar offenses. I think 
lhal our discipline process is in good 
shape and should conUnue to improve 
In the years to come. 

IUI: What's nheud for Wnde Baxley 
In the next 11ix month&'/ 

Wll: Chief Justl« Perry Hooper and 
I a.re appointing n Joint lnsk force M pro 
sa lllig.ition. Thls stems from the fact 
Lhal we're seeing more nnd more liti­
gants coming into court al lhe various 
levels and representing lhcmselvespro 
se. In some stntes, svch as Florida and 
Arli:onn, pro sc liti,:inUon hns reached 
somewhat an epidemic slluation. Arizona 
hn.~ even created self-help centers for liti­
gants in domc.,Lic c.L~cs that provide 
forms. I don't know if everyone Is aware 
of this, buL HUganls have a conslltulional 
rlghL in Alnbama to appcnr In courl pto 
se. If a judge requires n llligant to come 
back Into courl wilh an attorney, that 
requirement probably violotcs our slllte 
constitution. Right now we are in the 
process of gathering statistjcs through 
the Administrative Office of Courls 
showing where pro S<' liliJ:{rints are 
appcarinJ:{. I certalnly don'l lhink the 
Alabama St..ile Bilr rind slnte Judiies 
should encoura~e lltlg.inl:1 lo appear In 
court prose. It's usuully not In an indi­
vidual's best interest lo appear prose. By 
Lhe s.imc Loken. if these litigants do 
choose Lo nppe<1r pro se, U1cn they 
should be given enough access to the 
courl and enough help Lhnl the judges 

1*11/,1 r«r/v(!S flu! pmld,•111~ fl(Jt>t•I from Vic lolf. 

•n ·E4M9ifl·M·• 1'h~ Alabama Lawv•r 

can render a proper decision. 
We've seen more of these liti­
gant.~ from whal I would call 
the "working poor." 1'hey 
earn too rnuch to qualify for 
legut aid, bul u,ey are not 
wenlU1y enough to hire an 
nllorney to appear for them. 

IUI: What else do you wa.nt 
to share with our l'l!adera? 

WB: I believe that every 
lnwycr owe~ it to Lhc pror~s­
sfon lo give a porlfon of his or 
her Lime in some type of l!Cr-

Vic loft, $(11n f'tcmk/111 ,mil Wildt' -A1.1p1.1s/ f99!J BKIKu//1111 
CQ1111cll m1!(J(/11fl l11.'i<md~$lln 

vice, wheLhc.r It be U,e Volunteer Lawyers 
Program, a c.ommltlec o( the state bar or 
service in specialty bar associations. I feel 
very strongly about Lh11l. My friend, Phll 
Adams of Opelika, who nlso served as 
state bar president, once told me he 
Lhoui;tht the attitude of most local bal's 
wns that if lhe Alabama Slate Bar would 
leave them alone, they would leave the 
Alnbama State Bar alone. That's nol a 
he/llthy allitude. We need to uncourage 
lawyers to get more involved. We can usu­
ally nnd lime for hunllng, nshing or, in 
my C(l.sc, goir, and I know Li)lll we can cer­
Lalnly Ond time to serve our profession. 

R 11: In closing, how does II feel to 
be a member of tlut famous law school 
clon of 1968? 

WB: I assume ~u're being facetious 
since you and I are both members of that 
/,!rent class. Seriously, thOLrfth, I feel very 
hono,·ed to have been parl or that class. 
We've had three Alabama St.ilc Oar pre.~i­
dcnls from lhal clru~. 8111 ScruJtgs, PhJJ 
Alfamj and me. We've had II Alabama 
Supreme Courl Justice, Terry But~ . 
We've hnd a dean o( the University of 
Alabama School of Law, Charles Gamble. 
We've had a presidenL o( lhe Universily o( 

Alabama, Rlchnrd Thl1(1>1Jn. We've had 
the editor of 7'he Alabama lawuer. 
whose name escapes me ril{ht now. 
We've had several circuit court judiies. 
We've had four pre.~dcnls of the ATLA, 
Lnrry Morris, Andy Holll11, Creg 
Cuslmnno and Dcilalnc MountaJn. I'm 
very proud of our class. The class of '68 
has ottorneys pracllcing In every area of 
lhe Slate of Alabama-big cities, rural 
areas, from lhe tri•cities and FL Payne in 
the northern comers to Dothan and 
Mobile In Lhe southern corners and all 
areas in between. I am al~o equally proud 

or the allomeys here in the Wiregrass 
nren of Alabama. The Wircl{rnss is a great 
venue in which lo practice law. This is 
because laWYCrs and Judl(es here general­
ly ncL profession.illy and civilly toward 
coch oLhcr, in and oul or court. 

JUI: How would you assess u,e 
qunlll)I of service provided by the st:i(( 
al lhe Alaba.mn Stale Bar? 

WB: I'm glad you 11Skcd lhal because 
I wanted to mention how well-run our 
state bar is by its full-time staff. Keith 
NonnRn does an outslandinl{ Jo~. He has 
fol lowed up well to whal Rcgl(le Hamner 
did uuring his 25 years or ~crvke. Toq_y 
McLaln also doe$ a grl?llljob ns general 
counsel. Our stale bar's full-Umc staff is 
c.'<celle.nt. Evci;, program is run by com­
petent and professlonli.l st.'lff personnel. 
On many occasions, I've said that our 
stale bar is n model Lhat orgunlzcd bars 
in other slates L-ry lo emulate. 

RI I: You come from B family of 
lnwyen;.,our father WM a l11wyer Md 11 

Judge, and }VUJ' brother Blll 111 a lawyer 
and former attorney general. Are there 
golnl( lo be other lnwycri, In your family? 

WO: As :, maLl<lr or fact, my oldest son, 
Hnmp, l.s at lhe University o( Alabama in 
law school right now. 1 lc'II be oul in a 
couple of yea.rs and in proclice with me, I 
hope. My youngest son, Keener, who is 
named after my Cather, hns just completed 
his MIJA and is working in Birmingham. 
I le has also expressed an inleresl in 
nltendln~ law school. At IML counl, broth­
er 0111 had four sons and a daughter, and 
I'm sure some or lhem will bccornc 
lawyers. l'rn proud lo be a lawyer, and I 
hope thal members of my fnmlly will con­
linue to be active in the practice of law in 
the Stale of Alabama • 



In politics, 
this is the premier address. 

In the legal profession, this is: 

'l'ypc in Lhl11 u,.JcJrcss .mu lnstunlly llnd yourself 
aL I hu cent or of tlw Qnllrw l(•gul unlversi.>. rrom Lhis 
slngl11 udc.ll'css. you con ntit work with colleagues and 
con,wcl wll h prospeclivo d111nl 11. 
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The decade of the '70s began with o 
nine-member Alabama Supreme 

Court sitting for th~ first time. l-lugh 
Maddox of Montgomery and former 
Circuit Judge Dan 1'. McCall of Mobile 
were sworn In as the eighth and ninth 
Justices of the newly enlarged court. 
Likewise, lhe newly constituted court of 
civil appeals witnessed the investiture of 
its three new members: Robert P. 
Bradley, L. Charles Wright and T. Werth 
Thagard. J.O. Sentell, editor of 1'he 
Alabam(l /,(JWfJer and supreme courl 
clerk, wrote "'l'hc Supreme Court of 
Alabama- 1820-1970-A Glimpse," which 
appeared In lhc lawyer. IL prwid1:1cl one 
or Lhe Orsl concise histories of 
Alabama's highesl courl. "Physlci1m­
Patient ConOdence: Legal Effects of 
Computerization of Records" was an 
early indication of concern with Lhe 
potential impact of computeri1.a.tion. 
Similarly, the 1970 a_rticle, "The Need 
for Constitutional Hevision in Alabama," 
would be the Arsl oi many articles and 
commillee repurt.s recommending the 
replacement of Alabama's antiquated 
constitulion. 

The Alabama Stal{: Bar had become a 
mandatory bar by virluc of a 1923 leg. 
islalive acl. In lhc "President's 
Message," state bar Presidcnl Patrick W. 
Richardson of Huntsville wrote: 

Considering thal tl1ere wus only 
one such act in existence to serve 
as a model when oms was drawn 
in 1923, we must Cl'Cclil its drafts• 
men with Incredible foresl1{ht and 
skill. By the broad simplicity of its 
provl~ion~. lnvcsling authority 
over rcgulaUon of Lhe J)racticl! of 
law In lhc Board of Btir 
Commissioners (subject to 

Supreme Courl review) Lhe Acl 
has created a uniquely Oexible and 
responsive vehicle. 

For l'he 1970-71 bar year, !·here were 
1\0 differenl commiltees, includinR ~he 
Committee on Automotive Reparation 
Plans, Commltl1ie on Data Hetricv,11 und 
Co111pulcrs, Screening Committee on 
Stale Courl Judges, and Cominillee on 
Lawyers and Title losurance Companies. 

Former state bar President Howell 
HeOin was sworn in as J\Jllbama's 24lh 
chief justice in 1971. 'rhe Client Security 
Rund began operation thal year with an 
initial fundinsi of $15,000. 1'he supreme 
court declined to approve canons of 
ethic.~ for lawyers in government which 
had been proposed by (he state bar. Mis:; 
Moll!c Jordan became lhe first fomale 
clerk of an ap1":HJ.1le courl In Alabama 
when she was sworn In as clerk of the 
Alabama Court or Criminnl Appeals. 
Charles Y. cameron became lhe Orsl 
director of courts. State bar Presidenl 
Hobert Albritton of Andalusia reported in 
lhe "President's f>a~e" on the bar-sup­
ported "court reforms," including rnle­
maklns;t authorlt.y for the supreme court, 
a system of court manaf(ement and leit· 
lslalive llpprupriiltions for lhe tlitfenstt <1f 
lndlgcnt'I charged with cl'imcs. Presldenl 
Albrilton also highlighted scvetal other 
matters being considered by U1c bar, 
including an internship for third-year 
law students, long-range planning for 
the bar, economics of law p1•actice, close,· 
liaison with local bars, and revision of 
the ec1nons of ethi¢5. 'two major figures 
Of the legal profession died in 197J. 'l'hey 
were United States Supreme Couit 
Juslicc I !ugh Black and rorrner Alabama 
Supl'eme Courl Chief Just!ce Ed 
Livingston. 



Comprehensive Judicial reform legls· 
lalion was passed during the regulnr 
and special sessions o( lhe legislature in 
1972. The 17 legislalive Items In the 
judicial reform package included rule· 
mnklng aulhorlty for the supreme 
courl, mandalory rclircmcnt al age 70 
for judges, two oddiUonal Judges ror the 
court of crlmlnol appeals, n conslllu­
lionnl amendmenl to create a Judicial 
commission lo investigate complaints 
against judites, and the abolition o( the 
omcc or justice of the peace. With the 
prO!pect or rule-making authority, Lhe 
supreme court appointed a committee 
to itudy proposed ,ules of civil and 
appellate 1,roccdurc_. A hosl or article.~ 
oppeared In the lawyar dealing with Lhc 
proposed new rules. Ch:imp Lyons, an 
attorney In Montgomery and ruturc 
11ssociatc Juslice of the Alabama 
Supreme Court. wrote his first article 
for the J,a1u11cr entitled, "Proposed 
Hules or Practice In Alabama." 

An <1rlicle by ))avid A. Bal{well of 
Mobile, "Bench and Ballot in Alabama," 
called nllenlion to Lhe disadvantaites of 
partisan election of judges and recom· 
mended a 11erious dinlogu11 lo examine 
other means of sclccllng Judg~. 
Another 1972 article, "Law 
Clerkships Three Inside Views," by 
Arthl1r l~ite, Hobert C. Potts and Donald 
a. Sweeney, Jr., covered clerkships with 
the Alt,hama ~upreme Court, Pederal 
District Court and U. S. Court of 
Appeals nnd was Lhc first article appear­
ing in the IAwu<!r dC<1linA ~tensively 
wiU, judicial clerkships. In 1972, the 
~tale bnr received a" Award of MeriL 
1 lonorublc Mention from the American 
Bar Association. Camille W. Cook 
became lhc director of conliJ1ulng legal 
educalion for the University of Alabama 
replaclnit Doug Lanford. Judge Annie 
Lola Price died thal year. IJi 1951, Judge 
Price had become the firsl female to 
serve on an appellate court in Alabamn. 
She became presiding judge of the 
court or appeals In 1962 and presidinlt 
judge or Lhe court of criminal appe,1ls 
with thal court's creation in 1969. 

In 1973, the stale bar installed a WATS 
line to better scl'lle 1nembcrs and, as 
stnte bar President Drew Redden 
described, to be the "soui·ce" fo1· service 
for lhe le~nl profession. The J3oard of Bar 
Commissioners npproved an Anti-lrusl 
l.nw SecUon <1nd the multi-st.ate bar 

exam for use beginning with the July 
1973 lmr e.X3.ltt. A second Cillzen's 
Conference on Alabama·s judicial system 
In April of that year resulted in a "con­
sensus statement" thnt caJled for the fol­
lowinit: 1) unification of state trial courl.s 
under lhe supervision or Lhc supreme 
court; 2) non.political merit selection of 
Jud~C$ with retention eleclions; tmd :3) 
releasci; on recognizance instead or bail, 
courl control or criminal dockets. full· 
Lime prosecutors, adequate compcni.a• 
lion for appointed defense counsel, :ind 
speedy lrinls. Ari article by Alabamn 
native Robert C. Ford, project director of 
the American Bar Assoc1allon Acllvallon 
Program for Correctionil Reform enll­
tled, ''The Bar's Responsibility for Prison 
Reform," ur~ed the bar to pursue needed 
prison reforms. 1'he bar responded with 
st.ate hnr President Rod Nachman's 
appoinlmenl of the Com:ctionol 
lnslllullon:s and Procedures Committee. 
This committee consisted of both 
lawyers and lay persons lo study the 
Alabama prison problem. 

On July 3 1973, lhc Alabamn Rule! or 
Civil Procedure became ~Cfective. Chief 

Cnse Load Overload??? 

Statu .te Running ??? 

Justice Howell HeOin received the 
1-ferbert-Lincoln Harley Award from tl)e 
American Judicature Society for his lire. 
less efforts in promolinlf judicial refonn 
In Alabama. The l~nvironmcntal l.aw 
Section wa.~ chartt!rcd by the Boord of 
Bnr Commissioners ns lhc eiAhlh practice 
section o( the bnr. The OrKl slnte bar 
meeting held outside Alabnmn wru; In 
Biloxi that yenr. The Alabama Bar 
l•'oundation, the Alabama Law School 
Foundation and the state bur's 
Committee on Proresslonal Economics 
published lhe first set of "I low to Do It" 
books and forms. The supreme court 
approved Lhe Alabama Pnllern Jury 
lnslruc:Llon~. Cumberland law Professor 
Jrt11lc L. Shores, wh<> would later he elect­
ed to the supreme court, had mvcd a.~ 
the reporter for Lhe Alabtima Jury Charge 
Committee that had dm(tcd Lhe pnllern 
jury instructions. The new Judicial 
Arlicle was ratified by volers In December 
1973, by a 2·1 margin. The Aldboma 
Constitution Commission, consistinlf of 
lawyers, judl{e.s .tnd citizens and chaired 
by lawyer Conrad M. 11owler, probate 
judge of Shelby County, ployed a si!Wfi· 
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canl l'Clh: ln Lhe public's overwhelminA 
.iee(lpl:anci! of Lhc new Judicial J\rlld!!. 

A Jong-tnnge 11lannlnE1 study commis­
sion in 1974, chaired by Olfver Brnntley 
of 1)·oy, studied the issue of lawyer spe· 
cializalion and certification and lhe rein• 
l'ionship of CLr: to specialization. The 
Alabama Code of Profassionflf 
/?esponsibill~l/ was approved by the 
supremii court after its recommendation 
by Lhe bar, and b!lcame cffc:cllw October 
l. Alabama law Professor M. CllnLon 
McGee scrveu as chief reporter ror Lhc 
Alabama Criminal Code P1•oject of the 
Alabama Law Institute. His article, 
"Towards a New Crlminnl Code for 
Alabama," ap11ea1·ed in 7Yle Alabam<i 
l,mvuer and pointed out lhe many defi­
ciencies In J\l~bamn's cxistin~ cdmin11l 
law. The supreme couri approvced a ~hinl­
yc.ir law sLuLknL pnu;tlc.i ruhi in 1974. 
The Proposed New Hules of Appellate 
Procedure Adviso1y CommilLC(! and the 
Cod@ Revision Committee we1·c chaired 
by Opelika lawyers Jacob A. Walker, Jr. 
nnd C. C. "Bo' T<lrberL. respeclively. As 
women lnwyers were starling to join the 
legal profession in ever-larger numbers, 
lhe r1rticle "Why Can'I a Woman Be More 
Like 11 Man, or Visa Versa?" by Camille 
Cook noled: 

The issue is not whether men or 
women have 'superior rights,' IL is 
Lhal different treatment based 
solely on tieXL1al characlerislics is 
seldom Justiffable and ~hat it.~ 
obliteration will require a sub· 
slantial revision {)( the h1w. 

.In 1in addrC$s before lhe Southern 
Conference of Bar JJresidents in October 
1974, Jud~e Prank M. Johnson hi~hli~ht'­
ed I he role and the need for the or~a­
nized bar in providing legal services L<l 
those who wi:1·c unable Lo afford them. 

The year 1975 wltncsscd bolh high 
ir10alio1, and long gasoline ll11c11 with 
U1c energy crisis. An article In U,c 
Lawucr entiUcd, ''lnOallon is Illegal." 
challenged lnOation os being an uncon· 
stitutional taking. State bar President 
Al to V. L.ee. lll of Dolhan reported in his 
presidenLlal address ,11 lhe annu;il meel· 
1ng Lhat summer Lhnl there were 36 sec­
tions, cornmitlces and task forces uf Lhe 
bar al work. Nineteen ~evenly-five al~o 
marked MIies Law School's nrst entering 
class. Bar member George D. Sch,·acler, 
It. colonel, USAJ~ renected on a goal for 

•+n@hi; IHI+. n,u Jl/u/11111111 (.uwvur 

more h1wyer~ to consider-rellrement. In 
his arllclc, "The Attorney Hc:Lirctl," 
Colonel Schrader wrolc: 

Perhaps Ilk~ old soldiers, old 
lawyers never retire. They Just 
pr,u.:Lice away. RcalisLically. how­
ever, lawyers shou Id review rclln:­
menl as a desirable goal and as a 
reward fo1· a life of service to Lheir 
1>rofession and society. 

Gadsden altorney Robert L. McCurley 
wos 11:mictl Lhc ne1v director of lhu 
Alabama Law lnslltule. I le followed L. 
Vastine Stabler, Jr .. lhe lnslitule's first 
full-time director. Th,·ee new associate 
justices joined the Alabamn Supreme 
Court: fom1er courl of appeals Judge 
Heneau I'. Almon, l lMc l~mbry of 
13irminithnm and Janie L. Shores. also 
of llirmin~hilm. Justice Shores become 
J\Jabarna's firsl female associate justice. 
John 11. Wllker$ot1, JI'. wa!i named clerk 
of the cou1't or civil :ippeols Lh1.1L s1111,c 
year. Hules of disctplinary enforccmiml 
were recommended by lhe slnle bor's 
Tusk rorce on Proresslonal Discl1>line 
(or the supreme court's consideration. 
The Young t,awyers' Section received 
two top aw11rds at the American Bar 
Association's Annual Meeling in 1975. 
The section, chaired by ful ure AHA 
Presidenl Lee Cocmer of Birmingham, 
W<1s n.icogni-1ed for Its legi11IMive pro­
gram dealing wiU1 lhe Judicial Arlicle 
and improvem1:r1u In Alaboma's bail 
bond law, ttS well as lls Volunteers 111 
Parole Project. The Judicial Article 
lmplemenlntion Acl. cornpanitm Lo lhe 
Judicial Article, was enacted. The "new" 
torl of outrage was fealw·ed for the first 
time in an ,1rlicle In ?'hP Alabama 
l.0111.11cr. The supreme courl adopted 
Alab.ima's firsl Canons of Judicial 8lhics 
in December l97n. 

The nallon'11 blcenlcnnlal In J976 was 
ccliibraleli by the lau;ye;-with a 11puclal 
cdillon. In his "St11Le of Lhc Judiciary," 
Chief Justice Heflin responded Lo critics 
who were claiming that the uniried 
judicial system would put the state into 
receivership. He reported lhal the Judi 
cial system would ~clual ly create a sur­
plus. Justice Pelham Mcnill retired 
after 23 years on l he state's hi15hesl 
court. Sam A. Bcally followed JusUi;c: 
Merrill as assoc1!1Le jLtsLic1t. Thi! 
SLtprcme court's advisory corl'l11lillce on 
l'Ules for de(endlng indigents was 

chaired by Willi1:1m M. Clark of 
Birmini:Jham. l•'ut~1re bnr President 
Wad!! 11, Baxley of Dothan served as 
vice-chair of Lhlll cm,1mlttce. 

The state bar's acllvc member~h!p in 
1977 totaled nearly 5,000. The state 
bar's budget for the J 977. 78 nscal year 
was $330,397. Howell Henln stepped 
down as chief justice and C. C. "Bo" 
Torbert was elected in 1977 as 
Alabama's 25Lh chief justice. Alabamr, 
Reports and ltlahama Ap!J(Jllate Courts 
Reports were discontinued thal year and 
Lhc decisions of Alabama's Lhrce appel­
late courts are reprinted in a single vol­
ume, Alabama Reporlar Soul hem 
Second beginning wtlh volume 331...333 
of U,e Alaboma edillon of the Soulhem 
Reporter. One hundred and sixty appll· 
cants sat for the Jrebruary bar exam. 
The Codi! nf Alabama 1940 and the 
I 9.'f8 Recompilation were replaced hy 
the C<Jde of Alabama. /!)75. 'l'he stnte 
b,1r's code rcvisicm cc,n1rnltl¢i! played a 
slgnlOcanL role in U1e development of 
the new code. The Piflh Circuit Jucllcial 
Conference was held 111 Birminghrui'l, 
lhe first lime in lhc 34.year history of 
lhe meeting that the conference was 
held in Alabama. The Alnb&ma Stnte Bar 
Rules of Disciplinary linforcemenl 
became effective in 1977, 

'l'he state har Lawyer Referral Se1vice 
commenced opernlion in 1978. The sub­
cnmmillce studying voh.mlary special­
lzalion rcleasctl it.~ report analyzing the 
concepl of lawyer specialization and 
suggested that a plan be adopted in 
Alabamn. The recon1me11dalio11 was 
voted down by the 13onrd of Bar 
Commissioners. Judge John Scott, for. 
mer secretary and execulive dil'eclor of 
the state bar, died in rebruary 1978. 
DurinJ,1 lhe 1978 le~islative session, 
lawyer Joe Carpenter of Mont~omery 
served a~ the state bar's firsl lei.1lslative 
counsel. The slate bar's firsl public ser­
vice con11nercials ran on tclcvi5ion. Th!! 
lwo i.:ommerclnls discussed thu impor­
tunce of having a will nr1d tips for lhe 
home buyer. Proposed rules of criminal 
procedure were nl'sl published In 1978. 
'lidlassee lawyer Sonny Hornsby, who 
would later be elected chief justice, 
se1ved a_s stale bur president 'l'he state 
bar's firi;l operalionnl s11rvey by II visit· 
Ing Learn f1·om U11: American 13ar 
Associ:ilion was conducted during 
Presidcnl Hornsby's term. The lawyers 



at.lmlllcd to lhc Alobnma Academy of 
Honor In 1978 were: William Uouglas 
Arunt, George AlexJnder LcMaistrc. 
Pelham Jones Merrill, Seyboum I larris 
Lynne, 13ernord Andrew Monaghan, Jr .. 
and ArmislClld Inge Selden, Jr. 

An arlicle anpenrin" in lhe Lawucr 
11ntitled, "Bcitinner's Guide to Word 
ProccssinA 'l'crminoloAY," was it firsl· 
time introuucllon for many lawyers to 
computer term~ su:h M disk~Lte, elec­
tronic mail, hardw11rc, modem, OCR 
(oplical charactcr riiadcr), and softwnrc. 
The new lnw center nt the University of 
Alabnma was completed in 1978. A Juror 
qualifiClltion act was enacted by the leg­
islature to provide 3 Jury box where 
identirinblc classes or citizens were no 
lon~cr 11yslemnticatly excluded from 
grand nnd r,etil Juries. 

The dcc;adc of 1hr seventies concluded 
wilh U,c bar cclcurnlln,t Its centennial, 
1879- 1979. Stale bar Presidenl llu~h 
W. Roberts, Jr. o( Tustllloosa announced 
in his president's message that lhc 
Federal Trade Commission had contact­
ed the Alnbamn Stote Bar as .i part of ll'I 

nationwide investigalion o( the legal 
profos~lon. Jud~e Prank M. Johnson, Jr. 
dclivtred the keynote address al a Joinl 
mecling c,f lhe National Conference or 
Bnr Prcsiuents and U,c Nnliom1l 
A.uocinlion of Bar Exccul ivcs in At hmta 
In F'cbruary 1979. I lis adi.lress was 1:nli­
llcd "Judicial lnucpenucnce." A survey 
o( lawyer population ratios of Alt1b11mti 
counties appearing in Lhe /Jaw1;er fou11d 
thnt Montf!omery County had more 
lnwyers based on population lhon any 
other of Alnbama's 67 counties. The sur• 
vey indicated lhat approximately lhree 
or every 1,000 people in Montitomery 
County were lawyers. The county with 
the IOWC$l rnlio ,v-.!1> Bihb County with 
np1,roxim11lely two of every 10,000 rc~I· 
dents being II lawyer. The l<J111yer con­
tinued Lo Include many pracllcc-rcltttcd 
articles. "The l~etlcral and Alubum:i 
H~1les of IMdence," "To Appe,il or Nol lo 
Anneal," "The New Bnnkruplcy Code," 
11nd ,;'rhe New Rules of Discipline and 
Their Practical Application" were exnm 
pies of some of the arllclcs npprnrlnll on 
lhc p<1ges of the journal in I 97!l dealing 

wilh recently cnactl!d rules. Rohcrl l. 
Polls of Florence s~rvl!d as president of 
lhe Young Lawyers' Sccllun. The sec-
t ion's 17 committees lncludi!d the 
Public lnform11tion Committee, Disaster 
gmerAency l,eiial Assislancc 
Con,miUee, Notary P11bl le Manual 
Di~Lribulion Commlll'ce nnd IJnr 
Admissions Commlllce. A helpful nrlicle 
cnllllcd, "Prcr,11r111irm fur a 1-.eAul 
Career," by Justice Sant Beatty hclpcu 
nsplring lawy1m prcpi,rc for Lhcir 
cr,reers ns lawyers. The urtlclc "Legal 
Malpractice" by Ralph Caine) of 
Talladtiga explained lhc legal standard 
for malpractice. lhe hurdcn of proof, 
areas o( liability, damages, ard llmitll­
Llons of ;icticms. Concerning this new 
trend of cases, Mr. Caines aplly noted, 
"Our profession hns reacheu r1 mile-
Uon~· • 

Endnote 
I Due 10 8DIICI Umllt1llot1s, 011ty tho period of Iha 

1970. could b9 COYtmd In Pao Ill W• wtU 
endonOJOt 10 clota lhta 1orlo1 w,111 Pan IV In tht> 
noxt ~. COYOnno Ille ,oaoa and 10001. 

Divorce on the Beach 

The Family Law Section of the Alabama State Bar presents 

''Divorce on the Beach XIV'' 
July 20-22, 2000 • Sandestin Golf and Beach Resort 

Call (800) 320-8115 for hotel reservations (group #146717) 
*More informati on coming soon! * 
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MEMORIALS 

Augusta Elliott Wilson 

A ugusta Elliott Wilson was born in 
Rosedale, Mississippi on March 12, 

1939 and passed away in Jackson, 
Mississippi on December 22, 1999 of 
hearl (ailurc. Wilson altendcd Stralford 
Hall Preparatory School and Vanderbilt 
Universily where she was a member of 
the l(appa Alpha Theta sorority. She 
received her master's degree in English 
llter,1ture from Ole Miss and her Juris 
Doctorate from Catholic University Law 
School in WashinAton, O.C., where she 
was on lhe edilnrial st;1ff of the /,,(IUJ 
Journal. Wllgon was the recipient of 
many academic and scholarship hunors 
and taught English lltt:ralure al Delta 
State University. She was admitted to 
the Nabamo. State Bar in 1973. 

Augusta W1Json was former publlca• 
tions director of the Democratic 
National Committee in Washington, 
D.C., and a con~ressionaJ staff member. 
As a st.iff member, Wilson was insLru­
mental in dra(tinA the r ilir Credit 
Reporting Act of 197l. She was execu­
tive assist:inl lo the lale Winthrop 
Rockefell1tr, governor of Arkansas. 
Augusta Elliotl Wilson was the author 
of a book en tilled, Leade,· fl'I the House, 
published by Parthenon Press. 

Augusta Wilson had been a land devel­
oper and an insurance agenl In 
Pascagoula, Mississippi and practiced law 
in Mobile from 1973 until 1995. when 
she retired. Wilson was the Oemocl'atic 
party nominee for Congress for the First 
District of Ali!bama in 1974. 

She is survived by her sister, Mary 
ElliabeLh Wilson Pierce of Mobile; her 
brother, WIiiiam Roberti; WIison, Jr. or 
Jackson; her nieces, Mary Eliiabeth 
Milek, Elizabeth Ann Wilson., Augusla 
Elliott Wilson and Dana Oldani; and 
nephews William Roberts Wilson, m 
and Mark Blanton. Wilson was the 
daughter of the late Mr. And Mrs. 
Wllliilm Robera; Wilson, Sr. or Rosedale. 

- Wlllil\m R()berl Wilson, Jr. 

•
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Judge Jeri Blankenship 

With the untimely passing o( Judge 
Jeri Blankenship, the legal com· 

munity of Hunt.wille and Madison 
County has lost an admired and beloved 
member of the profession and the State 
of Nabama has lost a valued and 
respected public servant. 

Judge Blankenship recclv11d a Bachelor 
o( Ar~ degree from the University of 
/\labama in 1966, where she was a mem­
ber of Phi Beta Kappa and, thereafter, 
taught in public and private schools from 
]967 to 1972. In )976, Judge Blankenship 
received her law degree frorn the 
University of Alabama School of Law and 
th(;:.n served ln clerklihi1> positions with 
Justice Eric Embry of l'he Supreme Court 
of Alabama and with Judge Joseph 
Colquitt of the Circuit Court of 
Tuscaloosa Cou,,ty. 

Arter moving to liuntsvllle, Jeri 
Blankenship demonstrated her high level 
of legal skill, dedication and professional· 
ism and, by doing so, clearly justified her 
appointment as a district court judge of 
Madison County in 1981. Having con­
Armed her skill and strength as a jurist 
by her sound judi;iment, hard work and 
fairness, Jul.lite Blankenship became the 
Arst woman circuit judge In Madison 
Counly upon her appointment to the 
court In 1987, a position to which ~he 
was twice selected subsequent to her 
appointment, ultimateiy serving as U)e 
presiding judge of the circuit court. 

Judge Blankenship earned the respect 
of those who came before he1· by lhe (air· 
ness of her judgment and the evenness of 
her demeanor. She was able to maintain 
her wit and common touch without sacri­
Aci ng the respect of the office that she 
held, frequently i.1$hiS he.r sense of humor 
and her candor a~ effective tools In climl­
nallng c.onflicls and resolving disputes. 

Also, Judge Blanker1ship demoMtrat­
ed a strength o( charactel' and uncom• 
mon valor as she waged a courageous 
fight aAainst the illness that ultimately 
claimed her, while being ever mindful of 

the obligations of her posiUon and, in 
so doing, established a standard of per­
sonal and professional behavior of the 
hi1,1hest degree. 

While the passin~ of this trnly fine indi­
vidual and public servant is a loss to our 
profession, our community ilnd our state, 
aJI whv wi::re privileRed to know JudAe 
Jeri Blankenship have been ble.o;.~ed by the 
CXllmple of a life well lived, a community 
well scNed and t1 professlun pracliced at 
the highesl level of skill and honor. 

The Huntsville-Madison County Bar 
Association and the community have 
suffered a great loss in the passing of 
Judge Jel'i Blankenship and we sympa· 
thetically join with her husband, Clyde 
Alan BlankenshiJJ, her mother, Norma 
B. Bµrnelte, i:md the other members or 
her family in celebrnting the life, recosi­
nl.r.inl,l lhe accomplishments and honor­
Ing the name and legacy of Judge Jeri 
Blankenship. 

- Charles G. Roblnson, president, 
Huntsvllle•Madlson Councy Bar 

Association 

F. Michael Ford 

E Michael Pord1 a distinguished and 
• respected member of the 

Tuscaloosa County Bar Association, 
passed 11w11y on April 25, 1999 in 
Tuscaloosil County at the age of 51. He 
was born in Tuscaloosa, and attended 
undergraduate school al the University 
o( Alabama, where he lettered in foot­
ball In 1966, 1967 i_,nd 1968. I le Willi 
selected to lhc first team All SEC In 
1967 and 1968 and was selected lu tl1~ 
All SEC Academic ream In 1968. 

While at the University, he was 
instrumental in securing the chapter 
for Campus Crusade for Chrisl and was 
also active in the Fellowship of 
Christian Athletes. 

Upon graduation from the University 
of Alabama, he atlended the University's 



School of Law, graduating wilh ii Juris 
D0cto1• degree; he was admitlcd to Lhc 
Alabama State Bar In 1975, and began 
practicing law that year. In 19781 he was 
a founding member o( the firm of rord1 

McE:lvy & F'ord in 'l\1scaloosa1 where he 
1m1ctlced until 1984, at which time he 
left lhe prnctice or law to engage in full­
tim1.1 church work and Christian min· 
istry, a call whi<;h he long sen~etl on his 
life. After service In Christian ministry 
for a number of ye.:irs, he returned to 
the active practice of law in 1991 in 
Tuscaloosa, where he pracLiccd until his 
untimely and unforlunate death. 

During lhe course of his life. many 
people of all wolks of life were served by 
his coring friendship, counsel 11nd self­
less service. He will be remembered for 
his intellect, keen sense or humor and 
contagious laughter and personality. 

r. Mi<.;h.iel Ford w~ a man with a 
deep dcvolion to his five children: Pr.ink 
M lchael Pord, Jr., Pavor Por<l, Porrcst 
Ford. Joannn Ford, Md Cnmille Claire 
rord. In addition to his children, Im is 
survived by his wi(e, mother, lwo broth­
ers, and many nieces and nephews. 

The Tuscaloosa County Bar 
Association mourns lhe passing o( F. 
Michael l~ord 1111d honors the memory 
of our friend and fellow member. 

- Charle1> R. Malone, pre~ldent, 
Tuse.aloosa County Bar Association 

James T. Thtum, Jr. 

The Hunlsvillc-Madison County llar 
Association suffered the loss of one 

o{ its most highly respected and beloved 
members by the death o( James T. 
Tatum, Jr. on September 8, 1999. Jim 
was born on May 28, 1931 tn 
BirminAham to James 'r. and Katherine 
Mcf{enzle 'I'i1tum. I le received his 
BachelClr's of Mechanical 8ni;tineerini; 
degree from Aubum U1,ivcrsily in 1953 
and his law degree from Lhe University 

of Alabama School of Law in 1962, 
where he received numt.=rOu5 honors 
and served as president of Lhe law 
school sludcnt body. Jim also served his 
country as a first licutermnl in the 
United Slnles Army Corps of Engineers. 

Me was a respected and admired 
member of the Hunt-Sville-Madison 
County Bar Association for over 35 
years, being elected president in 1985, 
and where he practiced law as a partner 
in the nrm of BeHy, Ables, Tu tum, 
13axter, Parker Si I lall. 

Jim wiis a member of thi: Episcopal 
Church of the N1,1llvlty, giving unselfish­
ly of his time and efforts to numerous 
civic and charitable 01•gani2ations a,,d 
was hono1·ed to serve on the board of 
trustees of his beloved Auburn 
University for over 13 years. 

11hrough his skillful and diligent prac­
tice of his profession, his pride in and 
devotion to his community, nnd his 
high level of character and courteous 
demeanor, he personified the very best 
trait.~ of a ciliz<m and 11lwyer and set an 
example to which all lawyers should 
aspire. 

The lluntsville-Madlson Counly Bar 
Association was honored to count Jim 
Tatum as one of its own and joins in 
sympathy wilh his wife, Dana Lee 
Tatum; his children, William B. Tatum, 
'rerrl Tatum Estess, Jamie Tatum 
Brown, Terese Estess, Jamie Tutum, 
Philip Lee 1,ehman, l!nd Julie l_,ehman 
Burk; hi5 5lx i,iran<lchlldren; and the 
olher members of his Family and loved 
ones. 

- Charles G. Robinson, president, 
Buntiwllle-Mndlson Coun~ Bar 

rus oclatlon 

W. B. Fernambucq, Sr. 

The Birminitham llar Association 
lost a true l(entlemen with the 

dealh of W. B. F'ernamb1.1c:(), Sr. on 

December 23, 1997 al !:he al(e of 75. Bill 
was a lifelo,,g resident of Birmingham, 
and wa~ married Lo his childhood swcel­
heart, Ceorgia1 for 52 years. '!'hey had 
three sons and nve grandsons, along 
wilh many nieces and nephews. 8111 
graduated from lhe University or 
Alabnma, both undergraduate nnd law 
school, and was an enthusiastic sup• 
porter of the Crimson Tide. He was also 
very active at t.akeside Baptist Church. 

Bill was one of the founding members 
of the firm of I luie, 1~ernamb1,u:q ~ 
Stewart, and he had practiced law si nee 
1951. Ont: of the lrc1cliUons he slarted al 
I Jule, Ferambucq & Slcwart w..1.~ cooking 
breakfasl on f.'riday mornings for every· 
one al the office. He loved to cook, not 
only for hJs law firm but for hls family, 
and wore colorful outfits on special occa· 
sions and holidays. I-le also loved playing 
with his grandsons in his laler years. Bill 
was known at his Orm and throughout 
the lei;tal community of 13irminl(ham for 
his humor, klndne5s, intel(rity and nro· 
ressionalism. I le was 11 true ~entlemcn in 
every sense of the word. 

This resolution b offered ,is a record 
of our admlrallon and affccllon for Bill 
Fernambucci and o( our condolences lo 
his wi(e, sons and their families. 

- S. Shay Samples, president, 
Birmingham Bnr Association 

Judge Drayton N. James 

The Birminl!ham Bar Association 
losl one of its most dislinituished 

members and Judges through the dei\Lh 
of Judjte Druylon N. James on 
December 23, 1997 at the age of 59. 

Judge James grew up in Aubum and 
wenl to Auburn University (or his 
undergraduate degree. Even at that 
stage in his I ife, he loved fast cars. He 
then attended the University of Alabama 
School of Law and was admitted to the 
Al1;1bama State l1a1· in 1969. 
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Judge James had a dislin11uished law 
praclicc with Chi.1rl1:s Tyler Clark for 
many years before he wcnl on the 
bench. As a lnwycr, he was known as n 
very (air, cnlm, kind and prufc~sional 
advocate. Those snmc qua II Uc~ served 
him well for the years he served as a 
circuit judge for the Tenth Judiclnl 
Circuit. Liligants before Judge James 
were always treated with respect, kind· 
ness and profcsslonnllsm. I le was itrcnt· 
ly rnspected as a trial JudAe by mem· 
be1•s o( Lhe Bfrmfn!lharn Bar 
Associ,1llon. 

He W!lll ll lovfl1R hoshnnd to his wife, 
Billie, and loving father lo his daui:ihtcr, 
Tracy. I le was a very acLivc member al 
St. Luke's Episcopal Church and wa..,i 
1treatly respected by all In thnl congre­
gation. As menlionctl above, Judge 
James loved fnst cars, especially 
Ponches. and tinkering with them. 

Alonzo, Reynoltl11 Thom1111, Jr. 
Mobile 

1\dmllled: 1963 
Died: July 8, 1999 

Horrell, Sidney Moxey 
Mobile 

Admlltetl: 19.'U 
Died: Noocmber 20, 1999 

llolt, John Benjnmln 
Plorence 

Jldrnlll11d: f 97 f 
Died: December 6. 1999 

Knight, Andrew Hendrix 
Birmingham 

Admilled: 19.10 
Died: December 6, 1999 
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This resolution is offered as a record 
of our admiration and affection for 
Jucl11e l)rayton N. James and of our con­
dolences to his wife, daughter nnd other 
members of his family. 

- S, Shay Samples, pret1ldent, 
Birmingham Bar Au oclatlon 

R. A. Norred 

The Birmingham Bar /\ssoclalion lost 
one or its mosl· distinguished mem­

bers throuiih the deaLh of H. A. Norred 
on November 21, 1998 al lhe aite of 71. 
Bob Norred wa.~ a veteran of the Uni led 
States Army, having served In the 82nd 
Airborne Division. I le flrad1,1nted from 
U1c University of Alabama School of Law 
in 1951 and had a distingulshc<l lcgal 
career lhereaner, which included being a 

Mays, We,Jey Todd 
Phil Campbell 

Admitted: April 30, 1999 
Died: July 10, 1999 

Mclnlsb, Huey Dwight, Jr. 
Dothan 

Admiltetf: 1 !)49 
Died: November 20. 1999 

prosccuLor In Calhoun County, in private 
prnclicc in many court.s of Lhe stale, and, 
especially, in rcprcscnlingJim Waller 
Homes for lhc pasl 35 yws. 

.Bob was a loving husband lo his wife, 
Helon, ond a wonderful father to his 
son, Michael, and dnughters Stephanje 
and Shelby. I le also had three grand· 
dauithtcrs whom he loved very much. Jn 
t1ddlllon, Dob WIIS very active and 
Involved wllh l<nlros Prison Ministry for 
many yc:m and was a very active mem­
l>er of SL. Stephen's Episcopal Church, 
serving ns senior warden on the vestry. 

This resolution Is of(crcd Mn record 
or our admirallon and nJfeclion for R. A. 
Norred and of our condolences lo his 
wife, son, daughters and the other 
members or his family. 

- S. Shay Samples, president, 
Birmingham Bar Assod3Uon 

Nlcier, Charles Mahlon 
Cullman 

Admilted: 1975 
Died: December 16, 1999 

Steagall, Henry .Bascom, Tl 
Ozark 

Admit/ad: 1951 
Diec/: November 20, 1999 

Wilson, Augusta EIUoU 
Jackson, MS 

Admllled: 1973 
Olod: December 22, 1999 

Mandt, John FTederlck 
Birmingham 

Admitted: 1982 
Died: Januaru 13, 2<l00 



ABOUT MEMBERS, A.MONG FIRMS 

Due lo the huge incrense In notices 
(or "Aboul Members, Among Firms," 
The Alabama lawgar will no longer 
publish addresses and I elephone num• 
ber~ unleu the nnnounc1:mcnl relales 
to the opcninR or uddres~ chnnRe or a 
nrm or solo practice. Plense conlinue lo 
send in name arid/or addres~ chan~cs lo 
u,e J\lt1bania Stale Bar Membership 
Dcpnrt.mcnl, at (334) 261-631 O (rax) or 
r.o. Box 671, Montgomery 36101. 

About Member • 

Todd n. Wataon :innounces thll open­
Ing or his orflcc al 102 Court Street. 
Evergreen, 36'101. Phone (33-1) 578-1330. 

!11nrk D. Rynn announces lhe opening 
of his office, Mark O. Rynn, r.c. Offices 
are localed at I 00 I~. f'irsl Street, Bay 
Minette, 36507. Phone (3:-14) 580-0500. 

Angela L. Kimbrough announces lhc 
opening or her omce al l(M Main Street, 
Eulllw, 35462. Phone (205) 372-96.'35. 

Among F1rm1 

Leon Y. S11dJer, IV announces U1c for­
mation of Leon Y. Sadler, JV L.L.C. 
Offices are loc,itcd at 2702 8th Slreel, 
Tusc;1loosa, 35401, Phone (205) 344-6848. 

The Mnrlln Medillllon Croup 
announces lhut IL hns ch:1ngcd ru nnme 
to The l\fedlnUon Croup, Inc., and ils 
new nddress is 7 l 7 Pocis Street, Metairie. 
Louisiana, 70005. Phone (504) 836,8400. 

Heninger, Burg,, Vargo & Oavls, L.L.P. 
announces that R. Edwin Lnmberth ha., 
become nssoclaled wllh lhi! firm. 

Benton & Centeno, L.L.P. announces 
thnt C. Steven Dall has joined the Onn 
1111 an associillc. 

Burdette & Burdette, r.c. announces 
lhal James W. Wolley has become a 
partner in the firm and the firm name 
has changed to Burdette, Woolc),' & 
Burdette, P.C. 

Carr, Alford, Clausen & MtDonnld, 
L.L.C. announces lhat Marcus £. 
McDowell, David A. Strassburg and 
Holly T. Alves have joined the firm ns 
associates. 

Harri s & Harri&, L.L.I'. announces 
Lhal Pamela Ryan Hiebert and 
Stephanie Zohnt Lynton have become 
a&soclaled wllh lhc firm. 

Larry U. Sims, Clwlu A. Grnddlck, 
Chari~ H. Dodson, Jr., Joseph o. 
Steadman, and Todd S, Strohmeyer 
announce the formation of Sims, 
Cmddkk & Dodllon, P.C. and lhal James 
8 . Plttm11n, Jr. hM become ru:sociallld 
wilh the firm. Offices arc locat<!d nl 205 
SL Emanuel Street, Fort Conde Village, 
Mobile, 36602. Phone (334} 690-9300. 

Piper & Marba_ry L.l,.P. announce 11 

mer~er with Rudnick & Wolfe cre11tinR 
Lhe new firm, Piper, Marbury, Rudnick 
& Wolfo. Office.s are localed in Chic11go, 
Bnllimorc, New York, Phih,dclphia, 
'l",1mpa, Dallas, Reslon a1,d W~hlnglon, 
o.c. 

Armbrecht, Jackson, OeMouy, 
Crowe, llolmes & llecv111J, L.l,,C. 
11nnounccs thal P. Vincent Gaddy h11s 
become a member of the firm and that 
Mary Carol White, Grigory r. Bru aml 
Craig D. Martin have become .woclalctl 
with lhe firm. 

Adams & Reese, L.L.P. announces 
Lhal T.K. Jacb on, m, Paul 0 . Myrick, 
Bradley R. Byme, William T. McGowln, 
IV, John W. McDonald, Randall Scott 
Hclrick, and Kelly CoUins Woodford 
have become associated with the Orm. 

Robert J . Morris and Garry S. 
McAnnally announce the formation or 

Morrl11 & McAnnnlly, L.L.C. Offices are 
localed al 10365 I iollvlllc Ro,1d, 
Deatsville, 36022. Phone (334) 569-1820. 

Berkowlllt, LcfkovilS, laom & 
Kushner, P.C. announces Lhat G. Steven 
Henry has joined lhc firm as a member. 
Andrew R. Cbnmblc8tl, Lee T. Clanton. 
Wllllnm M. Lnwrence, D. l{elth Andress, 
!11lchele L. SCllrbrough, Amy O. 
$ylv1111ter, r1n~ Kenneth P. Weinberg have 
also Joined lhe firm its associates. 

13rndford & Donahue, P.C. announces 
lhal Shane T. Senn nnd Onnlol I'. Avery 
have Joined the firm ru; associales. 

Cllbert & Snckmnn .innuunccs lhaL 
Laurie A. 1'-nktmnn, Jay Smith and 
Christopher E. Krafchak have become 
principals of the firm. 

McPhlllips, Shinbnum & Gill, L..L.P. 
announces lhal Joseph c. Gulllol has 
become associated with the Orm. 

Cabnnlss, Johnston, CM'dner. Dumas & 
O'Neal announces lhalArum Funderburk 
Buckner and William B. Walker have 
become associated with the flrm. 

Lanier, Ford, Shaver & Pnyne 
nn11ounccs that Dnvld L. Dcrdan, Taylor 
P. Brooks and Robert N. Bailey, n have 
become associ:,Led with Lhe rlrm nrid 
that CcrnJd M. W11lah, Ph.D. has 
become o/ counsel lo lhe firm. 

Robert C. Methvin Jr. and PbJJJlp W. 
Mc:Cnllum announce the formation of 
McCnllum & Methvin, P.C. Ofrices are 
located al 2201 J\rllniiton Avenue, 
Soulh, Uirminl{ham, 35205. Phone 
(205) 939-3006. 

Fann er, Prlc:e, llomsby & 
Weatherford, L.L.P. nnnounces lhal 
Joel W. Wenlhcrford. D. Lewi! Terry, 
Ellubelh 8 . Gl:tSgow and J. Vincent 
Edge have become partners in Uu~ firm 
and that Cnthcy E. Berardi has joined 
lhc Orm as an associate. 
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Hall & Smith announces that NMcy 
Smith Pitman ilnd M. Adam Jonu have 
joined the Orm as associates. 

Cory. Watson, Crowder & DcGarlis 
announces that C. Anthony Graffeo, 
Oavld Madison Tidmore and Dennis 
Ru11sell Wenver have become parlner:1 
In Lhc firm. 

Callis & Slover ,mnouncei. thal 
Frrutk (. Brown has become ofcocmsr.l 
for the firm. 

The Southern Law Group, P.C. 
announces that Gregory L. Case has 
become ai;snclatccl with the firm. 

tll.\nd Arendall, LL.C. announces lhnt 
Bl'llnnon D. Anthony has become a 
member or the firm and Ginger P. 
Caddy, W. Craig HnmllLon, Aaron L. 
l>ettllnl{, Geoffrey K. Gavlu, and 
Normnn M. Stockman have joined Lhc 
firm a~ associates. 

John L. Bodle, David M. P11rker and 
Gordon II. Warren nnnounce Lhe for• 
mallon of Bodle, Pnk er & Warren, P.C. 

Offices arc localed al Suite 200, Frank 
Nelson Building, 205 N. 20Lh Street. 
Birmingham, 35203. Phone (205) 251· 
6510. 

Cu11imano, Keener, Roberts & 
Kimberley, P.C. annnunccs lhul Phlllp 
Eorl Miles has joined the firm as n part, 
ncr and the firm name hM been 
changed lo Cuslmfino, Keener, Roberls, 
Kimberley & Miles P.C. 

Pierce, Ledyard, t,atta & Wasden, 
P.C. announce:; lhal Oouglns L. 
Anderson, John P. Kavanal(h. Jr., W. 
Perl')' HaU and Gabrielle Elaine Reeves 
have Joined Lhe firm. 

Schmitt. Harper & SmHb announces 
thnl Steven F. Schmitt hos become of 
counsel to the firm. Mlchnel S. Harper 
nnd John C. Smith wlll conllnuc their 
practice under Lhe name of Harper & 
Smith , P.C. 

Corhnm & Wnldrep, r.c. annou11ccs 
that Isaac Roitman has joined Lhe Orm 
,IS an associate. 

Notice of Election 

Otlll, Moore & Jordan announces 
that James Eric Conic has become a 
partner or the firm and that Lhe firm's 
name has been changed lo Otu , Moore, 
Jordan & Co11lc. 

Ball & Koons nnnouncc5 Lhal Rui;11ell 
J. Wntson hns joined U1c firm as a parl· 
ner. The firm's nnmc has been changed 
ti:J Ball, Koons & Wntso11. Q({ices have 
been relocated to 502 E. 2nd Street, Bay 
Minellc, 36501. Phone (334) 937-2303. 

Wolre, Jones & Roswell announces 
lhal Cary P. Wolfe has become n 1>artner 
of lhe firm. 

KIipatrick Stockton L.L.P. announces 
that Mich1,1el E. lfolllngAworth , IJ has 
joined Lh~ firm as t1n 11_ssoci11te. 

Patton, Lntbnm. Legge & Cole 
announces th11l 8. Chadwick Wisc has 
become associated w!Lh the firm. 

Berkowitz, Lel'kovlts, Isom & Kushner, 
P.C. announces thal Jnck 8. l,CV)I has 
joined lhc firm iJS a member. V. Leigh 
Malto.111ncl Laura chlele Robinson have 
also joined a.~ associiltes. • 

Notice is given herewith pursusnt to the AIBbBma State Bar Rules Governing Election of Commissioners. 

Commissioners 
Bar commissioners will be elected by those lawyers with their principal offices in the following circuits: 

2nd; 4th; 6th, place no. 2: 9th; 10th, places no. 1, 2, 5, 8, and 9; 12th; 13th, place no. 2; 15th, placo no. 2; 16th; 

20th; 23rd, place no. 2; 24th; 27th; 29th; 38th; and 39th. Additional commissioners will be elected in these 

circuits for each 300 members of the state bar with principal offices herein. The new commissioner positions 

will be determined by a census on March 1, 2000 and vacancies certified by the secretary no later than 

March 15, 2000. 

All subsequent terms will be for three years. 

Nominations may be made by petition bearing the signatures of five members in good standing with 

principal offices in the circuit in which the election wlll be held or by the candidate's written declaration 

of candidacy. Either must be received by the secretary no later than 5 p.m. on the last Friday in April (April 

28, 2000). 

Ballots will be prepared and mailed to members between May 1 and May 15, 2000. Ballots must be 

voted and returned by 5 p.m. on the last Friday in May (May 26, 2000) to the Alabama State Bar. 
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11111 LEGISLATIVE WRAP-UP 
By Robert L. Mccurley, Jr. 

Second Special Session 1999 
The Second Special Session convened Novemb0r 15, 1999 

and adjourned November 29. 'l'here were 140 blll11 lnlroduced 
In this two-week session, with 59 o( them being enacted into 
law. Mosl of these new acts were local, with only eighl bills 
being of statewide concern to lawyers. 

Four bills replaced the revenue shortage caused by Alabama's 
franchise tax being declared unconsUtulional. These are: 

Act 89°600 CHB-3) 
A proposed conslllutional runendmcnt lo provide a rate of 

6,5 percenl on taxable 
Income of corporations for the calendar year 200lancl for 

any fiscal yenr beginning 1n the calendar yc.ir 2001 anc.l each 
year thereafter. The special eleclion to vole on U1e amendmenl 
is lo be held on March 21, 2000. 

Act 99-850 (HB-2) 
A rcdislribullon of urtaln laxes from the Special Bducalion 

irusl Fund lo lhe St.ate Ceneral l~nd l>y amendln,t Ala. Code 
§§ 40· J 2-227, 40-23-2, 40-23-61, 40-2:l-I 08, t1nd 40-25-23. 
'l'his act will become effective January l, 2000, provided the 
cons lit ul'ionnl amendment is a1>provcd. 

Act 99•884 (MD-4) 
A b!II to revise the corporate income tax law to conform to 

Lhc (l!cleral corporate tax system and to lncrcn.~c Li1e Onanc:ial 

lnslllul ion cxcf5e lax to 6.5 percent. This will nmend Ala. Code 
§§ 40-J6.,t, 40-16-G, 40-18,16, and 40°18,3'1 through 40-18-35 
nn<l repeals§§ 40-18-aJ. t, 40-18-36 nnd 40 18-38. These truces 
will be distributed to the Stale General Fund, 

Act 88-865 (HB-1) 
The Alabama Business Privilege and Corporate Income 

Shares Tux of 1999 provide.\ for n tax on the ntt worlh of cor­
poral ions, limited liability en ti Lies and dlsrcgarc.lec.l en lit ies, 
which will replace lhe domestic and foreign franchise tax 
declared unconstitutional by the United Stales Supreme Court 
and provldl!s a new statewide share~ tax, nlso levied on net 
worlh, and repellls lhe former Domestic Shares Tux. LL pro­
vides for un lncrc:L'\C In Lhe corporate Income tux from 5 per­
cent to 6.5 percent, provided the constitutional amendment is 
approved. IL further 1>rovldcs for an Increase in the Onnncial 
institution's excise tax Crom 6 percent lo 6.5 perccnl and 
repeals various sections ofTiUe 40. 

Act 99•883 (HD-13) 
Technical amendments to Lhe electronic voting counting 

syslem11 law and provides definiUons, the syslcrn's approval 
process, nnd ;1 process for implementation of procedures for 
electronic volln~ by amending Al<t. Code§§ l 7•24-2, l 7·24-4, 
17-24-5 and 17-24-9. 

(Continued on poge 100) 

Pro Bono Award Nominations 
Tho Alahflme State Bar Comm1t1ee on Volunteor Lawyer Programs (fprmerly Um Comrmttoa on Access to legal Se,vices), is sookirg nominations 

f111 tha Alabama State Bar Pro Bono Award Nominot1ons forms can bo obtained by contaullnu: 

Linda L Lund, director 
Voluntoor Lawyort Program 
Alabama State Bar 
P.O. Bo>< 671 
Montgomery, AL 36101 
(334) 269-1515 

The Alabama State Bar Pro Bono Award recognizes tho outStanding pro bono efforts of attorneys, law firms and law studon:s in tho state. 
1 he award criteria Includes but is not limited lo the lollowing; tho totnl number of pro bona hours or complexity of cases hnnd od, impact of 
lha pro bono work and benelit for the poor, particular expenso provided or rt,o partlculor need sallsf1ed, successful recrultmont al othor 
auornnys !or pro bono representation, and proven commitment to delivery of quality legal sorvlces to the poor and to providing oqual access 
to lugu I services. 

Nominations must be postmarked by M11y 15, 2000 and include o cornplotod Al11bam11 State flar Pro Bono "wards Program 
nomination form to be considered by the committee, 
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ALABAMA STATE BAR 
ALABAMA STATE BAR MEMBERS 

TAKE NOTE OF THIS FIRST CLASS OFFER 

MAJOR MEDICAL INSURANCE 
ISSUED ON A 

GUARANTEED ACCEPTANCE BASIS 

ISi provides quality benefits for members, emp loyees, and eligible family members . 

Administered by Insurance Specialists, Inc. 

Underwritten by New York Life Insurance Company 
51 Madison Avenue, NY, NY 10010 

Policy Form GMR 

ISi 
EST.1959 

Tms COMPETITIVELY PRICED PLAN INCLUDES: 

+100 % coverage for In-Network provider office visits 
($1 S co-poy applies • mtlX S200 per visit) 

+Co-pay prescription card with the $500 deductible plan 
+Deductible choices of $500 or $1,000 per calendar year 
+80/20 In-Network and 60/40 Out-of-Network PPO Plan 

+$3,000,000 per person maximum (some restrictions apply) 
+M aternity covered as any other condition 

+ Endorsed by the Alabama State Bar Association 

DON'T MISS OUT ..... Call or fax your request for more infonnntion (including features, 
costs, eligibility, rcnewability, limiuitions and exclusions) TODAY to: 

INSURANCE SP&CIALIS1"S, INC, 

33 Lenox Pointe, N.E. OAt luota, GA 30324 
(800) 241•7753 0 (404) 814--0232 0 Fu (404) 814-0782 
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Now you can oa1lly comploto all of tho 
required paperwork for uncontetted 
dlvon:et In Just minutes. Then lust prfnt 
and file at courtl 

Quick Cuo't Uncontested Divorce 
aoftware has overythlne you nood to 
woli< smarter not harder and save time 
and monoyl 

Create: Compilint 

Pl.US: 

Answer & watvors 
Staton,~nl ol Non Represent 
Party 
Testlmony of PellUonor 
Separation Agreement 
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Child Support Information 
CS,41 
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Cvstody Affidt'tvll 
Wage Withholding Ordor 

Coloulotoo child support Using Rule 32 or 
the
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Order YOUR copy TODAY! 
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Specia l Intr oductory Offer! 
oxtondod 1111til April 30, 20001 

WINDOWS 95/98 NT & lOOOCompotlblo 

Pertarm. 1n. ce su1111or1, lno. 
111, 1ru1ted name In 
unware since 19851 

Wt IKClpl 
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Montaomon,, Al 08117 
flhOIIO H4-244,-DJOJ • FU 334-244-0JBJ 

Tall Frat HOIH62'1140 

• hi&•iiid[fji- T/i- ;1/,/hWIII} /.dW//"' 

Act 99 -69 5 (HB -35) 
Amends Alabamn election law§ l 7-

22A-7 to provide that durin~ the period 
(l( 12 1nonths before ill'I elccllon In 
which lhe person Intends to be a candl­
cltltc, Lhe prohibillon conccmh1g conlri, 
bulions shall not apply Lo a loan from a 
candidate Lo his or her own political 
campaign committee. 

Act 99 ·696 (HB ·18) 
This bill delays the effective dllte of 

requiring a person to pres(.'nl to th!! 
licensin~ authol'ity proof of auLomoblle 
Insurance a~ provided in Ala. Code § 32-
7-6.J (a)-(c). This delay I$ unlll J11nuary 
L, 2001. The other sccllons of lhe act 
will become effective June l , 2000. 

Ac t 99 ,705 (SB ,16) 
Amends A/a. Code§ lo,28,16 to spec­

ify that each child who enrolls in a pub­
lic school is subject to the school atten­
dance and truancy law irrespective of 
1·he required a~e ol compulsory alten­
danc.:c, i.e., J 6. 

State-Specific 

2000 Regular Session 
The 2000 Regular Session of the 

Lcgislalurc began February 11 2000 nncl 
can contfnue untfl May 15, 2000. 

li'or infoi·mation abouL bills and the cur· 
rent legislalive term, you may access this 
information al www.legislaturc.slalc.alus. 
l~or information about the l!1litilulc or any 
of its projects, contact Hob Mccurley, 
director, Alabama Law lnslilutc, P.O. Box 
86J/1,25, 'luscaloosa 35486-0013; fax (205) 
3d8-&1.l l; 1>honc (205) 348·7411; or 
through the lnslltute's home page at 
www.law.ua.edu/all. • 

Robert L. 
MoCurloy , Jr, 
Aobort L. 
M~Curlt!y, Jr Id 
1ho dlroclor or 1ho 
Alnbornn lnw 
lnBUIUiO 01 tho 
Un1vorel1y ol 
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BAR BRIEFS 

• The Nalion~I BOl.\r<.I o( 'l'rlnl Advocacy announces thal 
John A. Lentine of Lhc Birmingham rlrm of Corhnm & 
Waldrep hos achieved Board Certification ns a criminal trial 
advocale through NBTA. NBTA is dcdicaled to Lhe idenliflca. 
lion or allorneys wllh II history of enhanced skill in trial prnc­
tkc ond ensure.~ thnt each NBTA boord,certifiecl attorney can 
substanllnle his or her specialty desi~nntlon with true quality. 

• The Lnwrcnce County Brir Association recently elected 
new omccrs. Chosen were John Eric Burnum, Moulton, pres· 
ldent: Senn Onie Masterson, Moulton, vice-president; and 
Richard Derck Proctor, Moulton, secretary-treasurer. 

• Anthony A. Joseph, t, pnrtJ'ler wlU1 U1c Birmingham (lnn 
of Johnston Bnrlun Proclor & Powull LLP, was recently elect· 
ed Lo serve on lhe Council or Lhc American Bar Association's 
Criminal Justice Seclion. Joseph also serves on the Executive 
Commillce of lhe Birmingham Bar Association and is chair of 
lhe While Collar Crime Subcommillet! of lhe Commercial & 
Bankinl( Litigation Committee of the Liti,talion Section of 
the American 13ar Association. 

• Thomas Jay Sklnner, JV of the Birmingham firm of 
L,loyd, Schreiber & Cray. P.C. Is currenlly serving as president 
of lhe Alabama Real Estate Lawyers Associnlion, Inc. 

• Judith S. Crittenden o( Crlllcnden-Mnrlin Altorncys al 
Law was recently narned Lawyer of lhe Year and her secretary, 
Debbie Lnwrenw. wns nomed Member or the Year by Bl.SA. n 
professional organir.ulion whose members work In law-related 
o(fices and agencies. Crittenden is a founding partner of 
Crittenden-Marlin o( Birmingham. Lawrence has worked for 
Crillenden•Marlln since tiJ94. She earned her Professional 
Legal Secretnry certi(lcatlon in 19~)5 and now teaches sec­
tions of certification workshops. 

CLE Opportunities 
Tho Alabama Mandatory CLE Commission continually evalu­

ates and opprovos 10,stote, as well as nationwide, programs 
which are maintained In a computer database. All are identified 
by sponsor, location. dale and specialty area For a complete 
listing of current CLE opponunlties or a calendar, contact the 
MCLE Commission office at (334) 269·1515, extension 117, tS6 
or 168, or you may view a complete listing of current program$ 
at the state bar's Web stto. www alnbar.org. 
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• The ClvlJ Practice Federal Court Committee of the 
Moblle Bnr Assoclntlon recently published a practitioner's 
guide entitled Introduction lo Ci11il l)iscouer.11 Practice in tl1e 
Southam District of Alabama. The committee worked closely 
with the Judl{cs o( the Southern Dlslricl in dralting this guide 
to local discovery pn1ctlc:e and thank lhe court (or lls partici­
pation, especially Magliitrnte Judge William E. Co.sandy, who 
served as chairman of the committee. co,,!es of lhc guide ore 
bcin~ .it.lac:hed tQ the court's local rules and muy be obtained, 
free o( charge, from lhc clerk's orncc o( the Southern District. 

• The F.leventh Circuit Hlatorlcnl Society, a privatti, non­
profit oritanlzntlon lncorpor11ted in Ccorgl11 In l983, Invites 
judlclal conference members to Join the Soclely. The 
Eleventh Circuit WUll U,e flrst federal appeals court in the 
country lo create ,m historical sociely dedicated lo preserving 
chambers papers, porlr:ilts and personal memorabilia o( its 
judges; over 650 (edernl n.nd state court judges, ntlorneys, law 
firms and legal history scholars are members. 

To increase u,c public's owareness o( the Eleventh CirC\Jit fed­
eral courts' role in American history, three book:; were cnmml$­
sioned by the Society: F'rom local <:curls lo National Tribunals: 
The Federal District Courts of Florida, /821-1990; United Slales 
Court of Apfl(!(J/s for Iha ElelN!tlth Circuit: 1Y1e /.Yrs/ Decade, 
J.981-1991; and /)(Jn,ocracy and JudiciJJI lntk.-'Pt!ntwu:e:JI 
f/1.~lory of the Pedl!ral Courts ofJ-llubwnu, 1820-1994. 

The Sochity has a p-0rm:11,cnt office In lhe Elbnrl Parr Tuttle 
Unittd States Courl of Appeals Building in Atlanta. Officers 
include Alabarna altomeys Thomu S. Lowsoo, Jt , president. and 
Ben II. Flru'rls, Jr., vice-president. Truslces include Julian o. 
Butt.er, Walter R. Bynra, AJ. Colcmnn, CrunlUe Wright CQOk, N. 
Lee Cooper, Richard H. GUI, Ralph N. Hobbs, Alex W. Newton, 
and James L. North, all members or the Alnbnma State Bar. 

fi'or more ln(ormntion, conLoct Lhc Society at (404) 335-
6:39:i or ,it P.O. Box l5!i6, Athrnt,, 301101. 

• Forrest S. Latin, of the Mobile nrm of Pierce, Ledyard, 
Latta & Wosden, P.C., ls the lalesl recipient or lhe l)erense 
Research lnstitule's G. Duffield Smith award. The ORI, the 
nation's lnritest associalion or civil litigation defense lawyers, 
presenls the award nnnually lo the nulhor or Lhc most oul­
~t:anding arlfch: publl~hcd by Lhc lnslllutc. 

• The Mobile Bar Foundation, lhe charitable arm of the 
Mobile Bar Association, provided over $30,000 lo Mobile area 
charitable oritanizalions. Beneficiaries of lhe 1999 grants, which 
included The Shoulder, Honald McDonold I lou!lc, Penelope 
I louse and the M<lbih: Bnr Assoclntl()n Pro Bono Program, were 
recognized at the as.,oclllllon's luncheon January 20. Since its 
cslablishmcnl in 1995. u,c Foundnllon has mode girts to com-
munity organizallons In excess o( $J 50,000. • 
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BUILDING ALABAMA'S COURTHOUSES 
By Samuel A. Humore, Jr. 

Fayette County 

Established: 1824 

The following conlirtues a history 
of Alabama:~ counly courlhouses­
lheir origins a11d .~ome of Jhe people 
who contributed to their growth. If 
uou have any photographs of eC1rly 
or present courthouses, please for-
1oc1rd them lo: Samuel A. Rumore, 
Jr., Mi.qllonico & Numm·e, 7230 
Brown Mar:< 1'o111er, Birmingham, 
Alal,anw 35203. 
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F'c1.11ell11 Cou11111 Courtll1Jusd ahar ro1Q1,v1tlo11 

Fayette County Revisited 

The Payette County Courlhouse was 
first featured in the January 1992 

issue of The 11/abama lawy<•r. This 
courthouse has undergone a reccnl ren­
ovnl l<>n and deserves an update. 

The bulldinit was orlgin11lly construcl­
ed !11 1911 at a cost of$59,000. The rcn­
ovt1tion, compltl.tcd in 1999, covered two 
phases and cost approx I mr1tely two mil­
li<>n dollars. Ph:i.~I! one was the new roof 
lhal cost over $350.000. Phni;c two was 
the Interior renovaUon lhal had n price 
I.alt of approximately Sl. 7 million. A 
lari,te portion o( the funds for u,c project 
came from a one million dollar gift from 
local phihmlhropisl Earl McDonald. 

The modernization wo1·k Included 
new lighting, new ceilings, new wiring, 
and the l'Cnovalion of wulls, noors nnd 
cabinetry. The courlhou~e now has cen­
trnl heal nnd air for lhc firsl lime. 
Formerly, it had more Lh!ln :rn window 
air conditioning units. A new sprinkler 

and alarm system wns Installed ror fire 
protection. A wheelchair mn'lp and ele­
vator were added for compliance with 
the Americans Wilh Disabilities AcL 
The third-floor atlic was totally rc_novat­
ed Lo now Include o new courtroom and 
2,000 square feel of 11ddillonal office 
space. The lw<>-story mnin courtroom 
was completely renovated. The ceiling 
wos raised und the bolcony area opened 
up. Much of Lhc original wood, marble 
and pressed copper celling were 
retained. ~xterior lnndscaplng will com­
plete the Payclte County Courthouse 
project. 

The contractor for the Pnyclll! County 
Courthouse renov11tion was Ii & N 
Conslructlon, Inc. The architectural 
nrm was Turnerl3nlSon, wilh Jamie 
Collins as proj1:c:t coordinator. A rededi· 
cation and public barbecue arc planned 
for the spring or this year, accordinl( lo 
Probate Judge Wlllia111 Oswalt. • 
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BOOK R EVIEWS 

The Sou/bane Stratagem 
A novel by Norman Jetmundsen, Jr. • Hardcover • John I Iunt Publishing • October 1999 

Reviewed by Charlt!S A. Stewart, Ill 

T 1,e Soulbo11e 
Stratagem: 
You won'L 

find it in the conve­
nience store down 
the street, nor in 
crowded airpotl 
bookslo1·es ulong 
side Crisham·~ nov­
els yet, bul when 
you do nnd It, 
Norman 
Jetmundscn's firsL 
novel l.s an exciting 
discovery. 'rhe book 
1$ a seq1,1el to C. S. 
Lewis's book, 7hc 
Screwlopc l,etlers. I 
happened upon his 
novlll at the 
University Supply 
Store while visiting 
my nlmn mntcr The 

Norman J~lmundsi'TI fn Oxford wilh M/J(/(/JJJr:n 
11Jwt.•1' in tliu l)arkground 

University or lhl! South in Sewnnce, Tennessee, where 
Nonnan was an undergraduate student, Loo. 

Do nol be fooled. This Is not the typical lawyer's mystery 
novel. The site of the novel is Oxford, l~nitlnnd. The main 
character is an Arneric.in sludcnt, C11dc Oryson, who is study­
inst al Ma11dalcn College. While studying in the library late 
one sno,vy winter's solstice ni~hl, Cndc di:icover~ some 
strange lcllcrs hidden in the bookshelves. These letters were 
cxchongcd bdween 11 Junior devil, S0ulb1111c, and his fiendish 
superior, Poulhcarl. They contain II riddle aboul the localion 
o( some reports lo be prepared by Soulbnne. Cade Bryson 
goes in search of Lhc 1·eports. I le receives help from a fellow 
student, Rachael, and Mr. Urookc, lhc vicar o( n small country 
church. 'l'hc story Is cxclL11111, with some unexpected twists 
and turns. The message Is slroni:i ,111~ very timely. 

Ctnlrlo1 A, l t• w• rt, Ill 
Chnrto-. A Stowlllt Ill proctleua with lhci hrm ol S1rol41 & l'ormu11 He 
atlondud collug11 al 1h11 Un,vo1111v Ol tno SOulh duung wtt1ch 11ma ho 
IPf'lll a IUfMlllr ,tuuy,ng 111 OxlOIQ HG reco,vocl h11 1/lw dtlO,Od lrcxn 
CumborlOIIII Seit.Joi ol Law. Swn!old Umvo,alty whoro ho WflS nn IIUOCi-
0111 tK:11t01 ol lho Cumoor/lrld I nw Hov,tJW Hu wos nommod co tno 
Al/lbQma SIUIO e.i, Ill 10& Dnd II 41 mmntlOI of the Allltlllmll Otifdftiie 
Lowy1111 Auoc;!ll'IOII , Ille Oor-.. Ro111111rch tn11,!lll11 nno tne AmeriCll/1 B4t 
AUOCllO!ion. at .. ou at numorou, otll8f 01Q&t11t11Jom S111W1111 also wRA an 
oclJunc.l P!o!CIIIC)j ol low III Jonol Scnool ol I IIW III Montporno,v 
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/Jritls/1 Sales Nm111{111r Colin N11it /IJ(JS/,f Jiu/II 011d N<1rman Jmm11ntl.1J111 wilh 
t:J111mf10f11111 om/ fl1J11111rs St111I /Jg Nom1u11 i firm, IJmr(lov Aftllll Rosf! & W!,ltd, 
f11r tht1 hook~ lmmrhfnp /11 D.t~1rd. 

Like C. S. Lewis's c:hnracters, Scrcwlnpe and Wormwood, 
these evil characters are plen5ed with the current state or lhe 
world nnd lhc church. In discussing Lhe stole of lhe modern 
world, Soulbane addrcsse.~ the numerous viclorlc!s Uiat the 
devil hns managed Lo have on Earth. Of course, from the 
devil's perspecUve, cverythinJt is reversed (i.e., evil is good, 
down is up, he hn.s no compa~sion). Among those victories 
are the Inability of man lo Lcll rlstht from wrong, lhe nucle:i.r 
desln1ction of the family, the cff11ct o( technology on our 
lives, and the overall decay or the moral and religious fiber of 
our society. Soulbane even soys lhe followlnit 11hout lnwyers: 

"As a p11rl of our research, we allempled to interview that spe, 
cial species of vermin I hey call lawyers. Bndncss knows, there 
nre enough of lhcrn down herel (Even our Roynl l llndncss can't 
stand to be around lhe111 for very long.) ll ls clear lhal the goal 
of lawyers in lhclr lrlals Is not Justice, bul winning. We tried to 
,:tel a group or them to cxplnin lo, 1s why lhere is so mul:h liti­
gation in western ~ociciy, and why society is so dislrusl(ul of Lhc 
lc,:tal system, so thal we could clarify the matter for this Rcporl, 
bul all they did was argue, and we never ,:tot a straii,thl answer. 
Later, several even tried lo send u~ a bill for their lime!" 

Norman graduated from Scwancc with a de11rce in tn,:tlish 
literature. I le attended the University of Alnbt1mn School of Lc1w. 
ThcrenJlor, he clerked for Judge Snm Pointer In lhe Northern 
District or Alabumn. I le then studied nl Magdalen College, Oxford, 
where he received an M.Utt. In I.aw. A Rotnl'}l International 
Scholarship is whal lnndcd Nom,an in Oxford. II was while al 
Oxford thnl he kindled his Interest in C. S. J,cwis. Lewis taught 
al Maitdalen College, where he wrote '/'he Screw/ape lellers. 

Norman conceived the Idea for Lhc book while crossing 
I llgh Street in Oxford one dny. I lavlng tossed around lhe idea 
or lhe book for nearly ten years, Norman started putting 



down his thou"hti In Mnrch 1994. two months o(ter his wife, 
Kelll, Rave birth lo triplet boys, Jonathan, Tuylor and Nelson. 
The birU1 of the triplets is partly responsible for lhe book's 
having ll.iken so long lo write. as ls th1i fact that he main­
tained his full-Lime lnw practice nl Bradley Arant Rose & 
While LLP. Arter n couple or years, he bcgn11 Lo think that per­
haps U1is could turn Into :i book. and Norman then engaged 
in n self-study program to learn how lo write fiction. 

Norman is n member of the litl~lion practice group with 
Bradley Arant, and also works in the area of alternative dispute 
resolution, scrvlnA as a mediator and arbitrator in various cases. 
The firm ha.~ been very supportive of lhe publicalion of his novel. 
Ajjo, Lhc Rev. Or. Paul Zahl, an Episcopal priest, and the Rev, 
f"red Barbee, editor of Tho Any/icon Digest, provided him with 
guidance, advice nnd suppOrL In ac.lc.lllion, No1m1in received 
as.~istancc from Robert rrnley, o former Univcn1ily elf Alnban'la 

quarterback and sports attorney, wh<l wus Normnn's friend in law 
school. ,~raley·s nnn, Leader Bnterprises, helped Norman find a 
Rl'il ish publisher in John I lunl PublishinR Ud. The tragic dealh 
of Robert l~mlcy with !fol for Payne Stewart occurred immediately 
before Norman left for Oxford to launch the new book. Norman, 
Kelli, his brother :ind sl!VC.nll friends, includlnit hL, parln\tr, Joo 
Mays, and Joe's wife, June, were prcscnl for lhe offiaal launch of 
Norman's book at Mngdnlen College on October 29, 1999. 

Normru,'s firsl novel Is n real success, and I highly recom• 
mend it lo you. Your local bookstore can order The Sou/bane 
Strataoem from the United Slates dislribulor. Morehouse 
Publishin!l, In Harrisburii, Penns)'lvania. (IL can a1so be 
ordered over lhc Internet from Barnes & Noble, at 1uwco.bar­
n,mmdnob/11.com, nnd from 1ow10.am11zon.co.uk.) 

llased L1pon my reac.lln11 or lhls book. I certainly hope 
Norm,m will write nnolhcr oncl • 

Business and Commercial Litigation in Federal Courts 
(ABA and West Group 1998, $480) 

Reviewed by Ed_qar C. Gentle, Ill 

T his six-volum11 work wns prepared Jointly by the 
American B11r Association and Wesl Croup. 'l'he vol­
wnes were authored by dl$tlngulshed federal judges 

nnd litigators 1m1ctlcing in federal courlS. Including 
Birmingham's own Lee Cooper. who co-oulhorcd U,e chnpler 
on the Selection or Expert Witnesses. 

The work is 6,700 pages long, contnining 349 forms and 319 
Jury charAes in print and on disk. ll boasts over 17,000 cited 
cases and thousandi of ciled statutes. The first half of the set is 
devoted to lhe simple and sophlsllcated building blocks of gener­
al commercial liliAAlion. There arc scholarly chapters denllng in 
an academic manner with holly contested lhre.,hold Issues In 
federal cases, such ns subjecl mallcr and personal juri!sdiclion 
anu venue. These portions or the work provide a welcomed 
update Lo Wright & Mil/or 's Classic Treotl~e. Even these 11ortlons 
of U1e series arc practical, however, in providing handy checklists 
to comply with or challenge the legnl slriclures Involved, tis well 
as forms, (or example, to accept service or trl!nsfer ve,,uc. 

Other chapters on the fundamentals of litigation treat law 
as art and not science, in, (or example, addressing hov.t to 
en~aite and use in~esllAalors lo w<lrk up II case, dcbatinf.! 
whether to hi1Vi! n faclual ly developed or a bric( and ~encral 
complaint or answer, how lo select a jury, present or cross 

l!dg., C. Qentle 1 Ill 
Edoo, C Otl~IIII, Ill J;IIICIICCII with lho lllrmfflllhllm n,m of G~nlln. Plc:kon 
I!, E111110t1 1-111 hos • 1'\118101'\ Of ICf!Jl'IC;O dUQ1110 In nelu •lll llltoutco mllll· 
IIQM\DIII from thn un11111111ty ol MUtml And IIUd ,,c:1 lqw •t IM UoiWJfellY ol 
Oi lOIO l!I 8,gllltld na II Rhodoa Scholnr oble11ning a BA In jUnDprUdgn(;o 
He hat aorvoo ot ,nn,or am~ 11101noy w,lh AT&T, """ H Q!llll!lul coun"4!1 
10 vnooua ltltom~et,Mgq n11d compohng locull orcohMQo cqr,H)fa 1n 
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witnesses, and open il.l'ld dose U1e casc. 'l'he voice of experi­
ence is loud and clear in man)' of U1c praclic;il rorms provid­
ed, such ns written invesUl(nlor guidelines designed to reduce 
exposure resulting from aggressive discovery by non-1.awyers. 

Unlike man)' trial advocacy works, this series tries to take an 
even-handed approach lo the topics, nol favoring either side of 
lhe bar. Thus, the treatment oft he expert testimony turmoil 
re.sultinit from /)(lub.:rt is addressed objectively, from the per­
spectives of both admillinA and excludinl( experl evidence. 

In nddition to the more rudimentary chapters applyinR ele­
mcnL~ cncounlered In every llllgatcd commercial case, the 
$Cries al30 providlls chapters with lesser known factors affect­
ing liUgotion, such a:1 lhc Bnnkruptcy Code and mulll-d!strlcl 
litigation options. 

'l'he building block half o( Lhe set 1>rocellds chronologically 
through a lawsuit, discussing procedure, legal principles, 
practical advice and strateltt}' spcclficnl ly applying lo commer• 
ci'11 lltil{ollon for each building block. Helpful narrative dis· 
cussion, practice pointers and checklists arc provided on lia• 
bllity, defenses and dirmal{cs, ns well as case su1111naries, 
rorms and Jury charJtes. 

The second half of lhe work out lines the prc1clice procedure 
and strategy In lhc c~>mmerclal lillgalion or ~peclflc subject mat­
ters. Including lradlt ional nrcns such as conlracls, warrantle.~. 
Lhe sale of goods, employment c.llscrimlnnUon, nnd competitive 
Lorts, as well tlS more specialized or undcvcloped fields, such as 
antilrusl. franchising, energy and environrnenllll claims. 

The work is a valuable guide for tyro and expert litigator 
alike. It provides necessary ammunition used in every case as 
well as insiAhts Into more specialized, bul incrw!ngly popu· 
tar, avenu!!ll of commercial liliAation. 

To order, call 1-800-328-9352. • 
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Stress Management for Lawyers 
By Jeanne Marie l~eslie, director, Alabama la w.I/er Assistance Program 

" s Lrcss M:1nagcmcnl for Lawyer~." 
a four-hour continuing legal 
edue1.1Uon program, was offered 

in December at the Alabama St.ate Bar In 
Montitomcry. Amiram Elwork, Ph.D., 
director of lhe L.nw-Psychology Craduale 
Trainin,:i Program al Pennsylvania's 
Widener University, caplivaled lawyers 
from around the state with his fosl paced 
prc~enlntlon. Along with his work al 
Widener University, l)r, l~lwork has a pri• 
vale psychology prnctice, where he coun• 
sels nrms uml Individual lawyer:; in man­
aging stress. I le h:is literally wrillen lhe 
book 011 lhc lof)lc, entitled Stress 
Managcmt'nl (or ltl1o11ers. 

Ur. l::lwork d:scussed many \\lays to 
increase both personal and professional 
satisfaction in the practice of low. In 
particular, he described how poor stress 
management skill5 can keep lawyers 
from experiencing their full potential. 
Dcvclor,ln~ lhc,e skills can help lnwyers 
experience Job $:tlisfaclion. achieve bnl· 
ancc bclwccn cureer and personal life, 
Improve relallonshlps wilh family, asso· 
elates o_nd clients, and even Increase 
productivity. 

Accordlnll to many sludies. lhe prnc­
lice of lilw Is one of the most stressful 
professions. There are higher incidences 
of depr<:ssion. substance abuse and sui­
cide amon11 lawyers lhan any other pro• 
fcsslon;il Rroup, As a resull of the stress 
l,1wyers experience, there is a rislnr,t rttle 
of Joh dissullsfaclion, and increasing 
numbers of lawyers n1·c dropping out 
and switching Lo new r.:arecrs. 

Or. Elwork deOncs a successful lawyer 
as one who nnds happiness ru1d does 
not experience chronic distress in Lhe 
practice. All lilwyers will experience 
stress from Lime to time, bul chronic 
distress can be avoided with appropriate 
stress munngcmcnt techniques. l)r. 
Elwork outlined many methods to h11lp 
stny Claim 11nd coMidcnt during i;tn!$s(ul 
limes ,111d Lo cllminale ncgallvc Lhlnk· 
in11 habits. He described ways to undc.r-

l)r. Amfm111 El1JXJrk (righl) llisn.1.~1c., s,,"'"'' s1r.:ss,r,,wd119 tc!dl11Lques w/Jh ALAI' D,rtttor Jea1111a Nori« 
Li'sflo ull<f Moi!l(JOmutv illl/Jl'IWV Curkg / f(lw/lmmtt, 

,ll11lmm11 lu1uu1•rs tnk11 norrs ,vhf/Q l)r. f;'/111orA· discusses ~·Ires., manapom011f. 

st.and sll'css re~pcmscs nnd rcplncc mnl­
ndnpUve reactions with bcncncinl onc5. 

All participants received n cupy of Dr. 
Elwork's book, nnd lhe response to the 
presentation and written molcrinls was 
overwhelmingly positive. Unfortunately, 
many who wanted to attend were 
turned down because of limilccl space, 
however, anoLiier workshop is under 
consldcrallon. If you nre Interested In 
being plnecd on the malling 11111 for n 

repeat presentation, please call Snndrn 
Clements nt the /\lnbnma State Bar, 
(334) 269-16 I G. extension 302. 

This proi:tram wns sponsored by the 
Alabama Stale Bar's Law ornce 
Mnnagemcnt Assistance Proi:trnm, the 
Alabama Lawyer A,slstt1nce Proi:trarn. 
lhe Volunteer Lnwye1·s Program and lhc 
Lawyer Heferrul Service, and was m.ide 
possible through II generous g.rnnl from 
l,exis Publishing. • 



Information is power. 
And when you need Information on the legal profession In Alabama, there Is no better place to find lt 

than through the publications of the Alabama State Bar. 
Alabama attorneys depend on The Alabama Lawyer magazine for substantive legal articles and 

updates on the legal community. 
The ADDENDUM newsletter provides practical and timely information on everything from law office 

management to local bar news. 
Lawyers and law office staff members count on a copy of the ASB Bar Directory to enable them to 

have quick access to colleagues and law firms at their fingerlips. 
Cllents receive important and helpful Information from law offices that make the Alabama State Bar's 

legal brochures avallable to them. 
The publications of the Alabama State Bar - an information resource that Alabama lawyers can 

count on every day. 

Keeping Alabama Lawyer In The Know. 

ALABAMA STATE BAR 
To Serve the Profession 
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Alabama's 
Business 

Taxes: 
A Change 

In Direction 

0 11 March 23, 1999, the United 
States Supreme Courl dcdarcd 
U1alAlabnnu's franchise tax sys­

tem violated the dormant comrncn:c 
clause o( lhe United Stites Conslltutlon. 
See So1,1h Central Bell 1e/ephone Co. //. 
Alabama, 119 S. Ct. 1180, 1185·86 
(1999). As a result, Alabama was con· 
fronted will, the potential annual rev• 
cnue loss of $150 million. 

fi'ollowin!l a historic six-day special 
session of lhe Alabama l.cglslature, on 
November 29.1999, Covernor Don 
Siegel man signed Into law the Alabama 
Business Privilege and Corr,oratc Shares 
'T'nx Acl of 1999 (the Ad). The Act pro­
vides for the implementation of o busi­
ness privilel{e, or franchise, lox ns well 
ilS a shares tax. The shares lax would be 
repealed If a consliti1tional amendment 
is approved to increase lhe corporate 
income lax rate. The referendum on the 
conslilutlonal amendment will be held 
on Mnrch 21, 2000. 

The following is n surnmary of lhe Act 
and lhe related tax legislation U1al was 
enacted.' 

Business Pri\filege 
(Franchise) Tax 
Appllcablllty 

The business privilege lox applies lO 
,,II corporotlons and llmllcd liablllly 
cnlillcs (U,l~s) which do business ln 
Alnbnmo or c1rc organized under lhe 
Jaws of Alnbnm11. It applies bel{inninll 
Jnnuary I, 2000. 

Tax Base 
The lax base Is Lhe net worth of Lhe tax­
payer. 
• For a corport1llon. 11el worth equals 

the sum or: 
I. Outstanding capllal stock 
2. Paid-In capital, wlthoul reduction 

for treasury stock 
3. Retained cnrnlngs, bul nol less 

than zero 
• f'or an LI.E, net worlh equals lhc sum, 

but nol lcss lhan iero, of the owners' 
capital accounts. Limited llabUlty com­
p.inles tru<ed as rarlnerships1 rcgi!tcred 
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ALABAMA LAWVER 

Assistance 
Program 

Are you watching someone you 
care about self -destructing 

because of alcohol or drugs? 

Are they telling you they 
have it under control? 

They don't. 

Are they telling you lhey 
can handle It? 

They can't. 
Maybe they're telling you 
it's none of your business. 

It is. 

People entrenched in alcohol 
or drug dependencies can't see 
what it is doing to their lives. 

You can. 

Don't be part of their delusion. 

Be part of the solution. 
For every one person with alcoholism, 
al least five 01,er lives are negatively 
affected by the problem drinking, Tho 
Alabarnll Lawyer Assistance Program 
Is available to help members or 1ha 
legal pmfes~lori who suffer rrorn alco· 
hol or drug dopendencios. Information 
and assistance ls also available for lhe 
Nl)OtJSeS. (amil'( members and of(Jce 

staff of such members. ALAP is com· 
mined to doveloping a greater aware­
ness and underslapdirig of this Illness 
within the legal profession. If you or 
someono you know needs help call 
Jeanne Marie Leslie (ALAP director) at 

(3311) 834-7576 (a confide!ltial dlrAct 
lino) or 24,hour pago al (334) 395,0807. 
All cells are cmfldentiel. 
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limited liability partnerships and limit• 
ed parLnershlps are examples of LLEs 
subject to Lhc privilege wx. 

• Pora disregarded entity such as a sin• 
gle•member LLC or qualified sub· 
chapter S subsidiary, the net worth or 
the disregarded entity is included in 
lhe nel wol'lh o( ils owner. However, 
if the owner of the disregarded entity 
is an individual. general partnership 
or o~her i:nllly nol subjccL to the 
privilege tax, then the disregarded 
entily is subject to tax, tuicl nel worth 
Is equal lo Its assets minus liabilities. 

Additions to Net Worth 
• Related•pnrly debt in excess or net 

worth 
• Excess com pensalio n: 

J. Con'lpCns(lllo1, In excess of 
$500,000 paid lo a 5 percent or 
more owner of a C corporation 

2. Compcnsallol\ or distribullons in 
cxc_ess of $500,000 prud to a 5 per­
cent or more owner o( an S corpo­
ralion 

:l. Compensation or distribulions ln 
excess o( $500,000 paid to nn 
owner of an I.LB or disregarded 
entity 

4. Aggregation rules are provided for 
payments o( compensation find/or 
distributions to related parties. 
unless the individual recipient is 
over 21 years o( Me ,md materially 
participates 

Deductions from Adjusted Not 
Worth 
• Equity investmenL~ in other taxpayers 

doing business In Alabama 
• Purchased iioodwill and core deposit 

inlan~ibles 
• The unamorti1.ed balance of i\.ny 

amount a taxpayer elected, pursu11nt 
to FAS8 pro1,ounccme1Hs, lo amor­
Llzc rather than expense 

• Additional deductions available only 
to nm,ncial in$Lltullmi$: 
) . Investment:.~ in any other corpora­

tion Or Ll,.E 1101 tloin~ business fn 
Alabama ff the lai<payer owns more 
Lh1111 50 percent, unless lhe other 
corporaUon or LLE is dormunl 

2. The t11Mu11l of nel worth exceed­
ing 6 percent o( nssets 

Apportionment of Net Worth 
An enlity's adjusted net worU1 Is 

apportioned to Alabama using the enti· 
ly's Alabama income or exclse tax 
apportionment factors, except that an 
insurance company apportions net 
worth on the basis of the ratio of its 
J\labamn premium income to its nati<m­
wide total <JirecL nremi1.m1~. 

Deductions from Apportioned 
Net Worth 
• Net investments in Alabama securities 

Issued before January l. i!OOO 
• Nel lnveslmcnls In Alabama pollulion 

control devices and faciUlies 
• Net inveslmcnls by a certified or 

licensed air carder with a hub opera• 
Lion 

• Ccrtah1 investments ln mum.1faclur-
1r,g racilllles mccling minimum 
Investment and employment criteria 

• Cert.airl re.~erves, funds or accounts 
required for pJanl 01• site reclamation, 
storage, decontamination or retirement 

• The book value or any l()w-income 
housing proj~cts 

• F'or an S corr)orallon, 30 percent of 
its Laxahle Income 

• F'or 1111 LLE, 30 p<!rccnt of llS LIIJ(able 
Income (only If the shares tax is not 
in effect) 

Tax Rate• 
Tux rales are gradu:.iled and based on 

rcucral la.xable income apportioned to 
Alabama. 

Prior Year's Toxablo lncomo Tax Rato 

Less thari $1 $0.25 per $1.000 

$1 to $200,000 $1.00 per $1,000 
$200,000 to $600,000 

$500,000 10 $2,600,000 

$2,500,000 and over 

Tax Cap• 

$1.25 per $1,000 

$1.50 pt'lr $1,000 
$1.75 per $1,000 

The minimu111 amounl or Lax ls $100. 
The maxhnum amount for most taxpay• 
ers Is $15,250 for Lhe year 2000 nnd 
$15,000 for all years thereafter. 
• Por utilities with an obli~ation to 

serve the public, insurance companies 
subject to premium tax~. and finan­
cial institutions ~ubJcct to Lhc nnan­
dal insLitulion excisi: LllX, the r'l'I/JXl­
rnum amounl or I.ax is $3 mllllon. 



• For real estate invcstmcrtt trusts 
(REITu), the maximum amount of tax 
is $500,000. 

• If a conslllullonal rimcndment L~ 
passed lo raise lhe corporate income 
tn.,c to 6.5 percent, the tax cap for util­
ities with an obligation Lo serve the 
itenerul public and REITS will be 
dccrc,1sed to $15,000. li'inancial i11sll­
Lu1 Ions 1111d Insurance compnnies will 
rcmuln subject Lo ii maximum Lax of 
$3 million. 

Famlly Limited Llablllty 
Entltlee 

The tax on a quallned family limited 
liability cnllty Is SSOO if it make.~ an 
annual election. A limited llabillty cnllty 
can elect lo foll wiU,in this provision If: 
• ll is ot least 80 percent owned by an 

individual ,uid his family, and 
• AL lenst 90 percent of u,e assets oft he 

entity are used inn passive activity, 
which Includes certain rental activities. 

T•x-Exempt Entitles 
Organi1J1tions described in 26 U.S.C. § 

501(11) arc exempt. from the privilege Lax. 

Time of Payment 
The lax Is calculilted January 1 or 

0nch year and ls due March 15. 
Extensions w!II be nllowcd for a pel'iod 
nol to exceed six month~. A new entity 
must calculate U1c lax on thtt day it is 
organized or nrsl docs business in lh.i 
slate, must pay Lhe true Lwo and a hnlf 
months later, and is allowed to prorate 
the tax based on the number of dayg ll 
docs business during lhe short taxable 
year. 

Consolldated Reporting 
Nol allowed 

Shares Tax 
Appllcablllty 

The shares tax applies lo all corpora. 
lions which do business in Alabama or 
arc organized under lhe laws of 
Alabama other than uUlities with an 
obllgnlion to sorvc thf;! public, insurance 
companies, nnancl,Ll lnslllullons, and 
R~l1's. It applies beginning January I. 

2000. The shares true will be repealed for 
all taxnble years bel{innlnit after 
December 31, 200 l ir a constitutional 
amcndmenl is passed on M11rch 21. 
2000 lo raise lhe corporate income tax 
to 6.5 1,crccnl. 

brx Ba•• 
The tax base is the net worLh of Lhe 

taxpayer. The net worth or n taxpayer Is 
computed in lhe same manm1r as lhe 
1,rivlle"e tax (without nddllions). The 
tax base is apportioned to Alabama in 
lhe same manner as the privilege lnx. 

Deduc::tlona from Net Worth 
• Book value of goods, wares nnd mer­

chandise held for sale 
• Book value of ~he equity lnve!ltmcnt 

in other c.orporallons <loin~ buslne~s 
in Alabama 

• Book value of fedora! obligations, 
weighted in certain circ~1mslnncc!I 

• '!'he unamorlized balance or any 
amounl a La.xpayer elected, pursunnl 
lo FASB pronounccmcnL~, to amor­
tize r:ither l.hrul cxpeniie 

• For an S corporation, the ~reilter o( 
30 percent of illl laxt.1blc income or its 
lax liability if ll were lrcaled ns r1 C 
corporuUon 

• Net value or IDB-nrwnccd nsscus 
obtained prior to May 21, 1092, Ii ml L­
ed lo $200,000 annually 

Apportionment of Net Worth 
A corporation's adjusted net worth is 

npporlloned to Alabaina using Lhc cor­
poration's Alabama income tax appor 
lionment factors. 

Deductions from Apportioned 
Net Worth 
• Nel lnve~Lmcnts In Alabama 

securities issued before 
fanunry l, 2000 

• Book value of Alabama pollu­
tion control devices and focill­
lles 

• Certain investment.~ in manufac­
turing facilities meeting mini­
mum investmcnt Md cm1iloy­
mcnl criteria 

• C11rtllin reserve111 funds or accounts 
required for plant or site reclnma­
Uon, stornge, decontamlnnllon or 
retirement 

• Fair market, or current u~c value (if 
npplicablc). of Lhe real and per~onal 
property ns Inst determined by lhe 
coW1ty nssessing ofncial on which Lhe 
taxpayer is subject lo pro1,erty tax 

Tax Rat•• 
The lax rate is $5.30 per $1,000. I( n 

constitutional amendmcnl: rnising the 
corporale income tax rule to c;.s percent 
Is passed on March 21, 2000, Lhe shares 
tax ralc will decrellsc to $1.33 per 
$1,000 wilh a maximum tax of $125,000 
for La.xable years beginning a(L1ir 
December 31, 2000, and the shares tax 
will be repealed for all LaK3blc years 
beginning aner December 31, 2001. 

Tax Caps 
There is no minimum nmounl o( tax. 

'l'he m!lximum 1111101ml or tax is 
$500,000. 

Time of Payment 
The tax is calculated January I of each 

ycnr and Is due Mnrch 15. F:xtcnsions 
will be allowed for .i period nol to exceed 
six monU,s. A new entity must calculate 
lhe true on the day IL is orjlanized or nrst 
does business in Lhe state, musl pny the 
Lax two and n half months Inter, and is 
allowed to prorale the tax based on U1e 
number of days il does business during 
the :;horl taxable yeilr. 

Consolidated Reporting 
Nol allowed 
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Financial 
Institution Excise 
Tax (FIET) 
Appllcablllty 

The Acl spcclflcally extends the Fl ET 
to out-of•slnte credit card companies. 
Consequently, Alnbnma is one of a 
minority o( states attempting lo tax this 
activity. However, It Is unknown 
whether these nltempts will be success­
ful or whether the PIF.'l"s rench may 
now be broader lhr1n Its st11Led exlcr1t. 
Apportionment 

F'lnnncial inslitulio11s allocate and 
apporUon nel income lo Alabama as 
provided in (uluni dcparlmenl rcguln· 
lions which shall be substantially the 
same as lhe aJlocalion and apportion• 
ment formula for financial inslilulions 
recommended by the Multlslale Tux 
Commission. Until rejlulntions are 
adopted, the api,ortionmenl formula for 
Anancfal Institutions recommended by 
lhe Multistate Th,c Commission should 
be used. 

Tax Rate• 
The tax rate remains 6 percent 

However, if n conslilulionnl amendment 
is pnssed on March 21, 2000 to raise the 
corporate Income tax rate to 6.5 per· 
cenl, the FIET lax rale wlll nlso be 
raised to 6.5 percent for all tnxablc yen1·s 
beginning after December 31, 2000. 

Credit• 
1'hc privilege Lax is noL creditable 

against lhc FIET. 

Insurance 
Premium Tax 
(IPT) 

The Act reduces Lhe amount of privi­
lege tax which is nllowed as n credit 

ngnlnsl lhe insurance premium Lax Lo 
60 percent from 100 percent. Wilh lhe 
repe,d of the securities registration tax, 
the deduction for security rc,aislraUon 
truces m1id has been removed. 

Corporate Income 
Tax 

On March 21, 2000, a comtitutlonal 
referendum will be held Lo co11sidcr 
wheU1er U1c consULulion should be 
changed Lo :illow lhe corporate income 
lllX rale to be increased Lo 6.5 percent. 
The following describes lhe corporate 
income tax for all t.ooble years begin· 
nin" on or a~er January I, 200 I if such 
amendment passes. 

Appllc•blllty 
Tho cornornlc Income Lax w!ll apply 

lo all corporations an<l to Lax-exempl 
organlznllons (dc11cribcd r., 26 U.S.C. § 
50 I (c)) wllh unrelated business taxable 
income. The tax will not apply to: 
• Farmcrli and certain mutual compnnie.s 
• Associnti<m~ for the markcllng of 

producls 1:1rown by formers 

• F'ctlernl lund ba11ks :ind nnllonnl (arm 
loan assoclallons 

• Building and loan associations 

• Counlies, municipalities and instru­
mentilllties of lhe state or its subdivi­
sions 

• Nalional banks nnd corporations 
engnged in banking, I( subject to the 
PIET 



• Insurance companies, if subject lo the 
lP'I' 

Tax Beee 
The till< b:isc will be federal taxable 

Income without federal nel operating 
losses. 

AddJUona to Tax B••• 
• Stale and local income l!1.Xcs 

• Interest corned on st;1tc and local 
bonds 

• Refunds of federal income blxes 

• Dividends rccf!ived from n corporation 
less than 20 percent owned by the 
t..,xpayer 

Deduction• from AdJueted Tax 
Base 
• State and local income tnx refunds 
• Federal Income taxc.~ r,aid or accrued 
• Interest earned on federal bonds 
• Interest earned on Ali1buma state nnd 

local bonds If lnclud1id in federal 
gross income 

• Amounts paid lo lhe State Industrial 
Development Authority to induce an 
approved company lo undertake a 
major project 

• Expenses otherwise deductible that 
were nol deducted for federal purpos• 
~ as a result or an eleclion to claim a 
credit for such expenses 

• Oividend income received from cer­
tain forei"n corporations 

Apportionment of AdJuated 
Tax B••• 

The ta.x base, plus additions and lc~s 
deductions, will b1: apportioned to 
Alnbama using lradilional apportion­
menl methods. 

T•x Rat•• 
The tax rate will be: 6.5 percent of the 

apporl iom:d l.:iX base. 

Wllll•m I) . Lineberry 

Ta x Credits 
1'hc l1JX incl!ntives provided for In §§ 

41-10-44.B(a)(l) and 4)-10-44.9, Cotlu 
of Alabama of 1975, will be allowed as 
credits. 

Time of Payment 
There is no change from current lnw. 

Tuxes arc due on the 15th day of Lhe 
third month following lhe close of the 
taxable year, aJU1nugh eslirnated lax 
payments may, as before, be l'cquircd. 

Conaolldated Reporting 
There is no change from c;urrenl law. 

An a(nlinted group of corporations 
(defim:d ln 26 U.S.C. * 1504 and nol 
including any corporations subject to 
the IP'l' or 1:1r;rr) which Oles a federal 
consolidated return may elect to me ;m 
Alabama co11solidateci return for the 
same period. 

Old Pro\fisions 
Repealed 

The Act r1:peals the rollowing provi­
sions: 
• Foreign admissions tax 
• Requirement of corporate permits 

• D0m1:stlc shares lllx 

• Securities reglsLrulion lal< 

• Poreign nnd domestic fr;mchise tax 
(repealed prospcctl\'cly only) 

Constitutional 
Referendum 

On Mnrch 21, 2000, a constltulionol 
referendum will be held to consider 
whcUH:r Lhe constllulion should be 
changed to allow lhe corporate Income 
tax rate to be Increased to 6.5 percent 

W,llinm O Linebooy Ml lill ~nln III IIIO 
81111>nghnm off11111 ol B.11ch & 811'10hdltl Ll.P Ho 
rACO(Yod a BA from Vand111b111 Unive1a11y In 1999, n 
J O lram 1ho Unlvorally of Alobomn School c,t Law In 
10021 11r1t1 on l.-LM In mxmton from Now York 
Untve1111y In 1903 

If such an amendment pruu~, the fol­
lowin~ will occur: 
• Por utilities with an obligation to 

serve the general public and for 
RE ITS, the privilege tax caps of $3 
million and $500,000, respectively, 
will be dccrea.~ed to $15,000. 
rinancial institutions and insurance 
companies will n,m11in subject to a 
maximum tax of $3 million. 

• The shares lllx rate will be ehnnged to 
$1.:~3 per $1,000 with a m11ximum tax 
of $125,000 for taxable years be,tin­
ninl( after December 31, 2000. 

• The shares tax wlll be rer,ealc<l for all 
lnxable years beginning after 
December 31, 2001. 

• The Fll~T tax rnll! will be lncre.,sed 
from 6 percent Lo 6.5 percent for all 
tnx,1hle years bcl{inning after 
December 31, 2000. 

• The Alabama corporate inc:omc true 
wlll generally "piggyback" the federal 
lax rules and federal taxable income 
will be apportioned to Alabam,1 and 
will be subjecl to Alabama-related 
ndjustments. 

• A corporate Income tax ralc of 6.5 
percent will be effective for t!l)(able 
years begirrnirig afler December 31, 
2000. 
Still out.standing I~ the remedy phase 

of the South Central Bell litigation. The 
past discrimlnnllon against foreign cor· 
porntions identified In South Ce11lr<1l 
Bell could be remedied by refundinjl to 
forel~n corporations lhe taxc5 they 
overpt1id or, as the State ha~ ~u1@isted, 
by requiring domestic corporations lo 
pay sonie oi Lhe taxes they underpaid in 
the past. • 

Endnote 
1 AU1hort' Nole: This arllclo wu 4ubml1IOO prior to 

tho likely lnttOQUCIIOn ol II llklhnlall aorroctlon9 
blll In tho 2000 111g1,111\1 lllNlon Of the 16Q1,tftturo. 
Ao®«llnQly, techntcal c:om,c!l1>n1 mede by the 
logl~lnturo. If 1rny, ruo no1 edd1n1111od. 

Blngh•m D, ldw•rd • 
8,ng11<1m O Edwardt, Jr It en ~llOQIIIIO In 11!11 
B1m~ngnam oltie:o ot Balch & B111Qtn,n LLP I lo 
roculllfld n B.A. cum /tJIJdo f,om vn~do1blt1 
Univa,ally In 1003, u J D, Bllm""' GWI /nudo 
trom 1110 Uttlvorally ol Aloboma School at Lllw 111 
1000. and on LL M In IDX«lion (,om New Volk 
Un11,01111v In I ooo 
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What Every Divorce Attorney 
Should Know About Taxes 

D espile the heslt<1ncy of 
organized bars l'l,roul{houl 
the United Stnlcs lo recognize 

it, law hn.~ becom1: a complex subjecl in which mosl lawyers 
end up ''speciali1.ing" in some particular area lo the exclu$iOn 
of most. or even all, olher areas o( practice. This concenLra­
Uon of an aLLorney'11 1>racticc docs nol, however, elimlnalc the 
need for U1e attornc)• to remain aware of other practice areas 
Lhal h.ivc a dirccl im1>act on nn attorney's primary nrca of 
concentration. 

One such nrea in which allomeys often concentralc their 
practice is divorce lnw. Another is lax law. While many view 
U,ese Lwo areas as far diveritenl, fedcml and state lax laws 
Inherently o((ect virtually every divorce docree, settlement 
agreement or leitnl separatio11. Par Loo often, thouAh, lhe 
domes! ic re la lion$ nllorney simply tells his or her client, "I 
don'l tlo l.uces. You'll have Lo consult a true attorney or 
account.ant" Pcrhnps even more commonly, ~he clomcsllc 
relation~ ntlornty simply says nolhinA to the clienl ;,boul lhe 
tax lmplkaUons or Lhe divorce. While the providing or speciflc 
tax advice by an allorney who doesn't prnctlcc in Lhis arcn is 
nol advisable, h~vln~ some basic tax knowlcd,lu concerning 
Lhc lax Implications or divorce will permit domeslic relations 
attorneys to gain more advantageous scLLlcments for their 
clients, and perhup~ keep both the client and lhe attorney 
from recelvin~ unhappy surprises when tux Lime arrives. 

The Basics 
Prop er ty 

Virtually every divorce deuce involves a property selllcment. 
While, in general, pro1,crty Lr:msfcrred between spauses made 
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within one year after the end of a marriage Is nol subjecl to 
income lax (IRC § IOd 1), cerli1111 exceplion_s apply which can 
cause inclusion of nropcrty sclllcmenlS in taxable income. The 
party receiving lhi: property In Lhc ilivorce proceeding t.akl?S 
the property with lhc same basis for true purposes a:; the prop­
erly hod In lhc marriage. I rowever. i( the trnnsfer Is mado Lo a 
spouse who is not a U.S. resident. or if the Lransfor ill m11dc lo 11 
trust raU1er than directly to the spause, any itain on lhc prop. 
erty must be re1,orlcd and is subject to true. 

The bcncfil of this non,taxahlc status Is exp;1nded under 
lnlcrnaJ Revenue Code (!RC) § 2516, which provides Lhnt if 
U"~ property transfer Is pursuant lo II wrillen agreement 
between the parties, in settlement of mntit.nl and property 
rights, or if it is done to provide child 5upport to a minor 
child of the narUes, and lhc divorce occurs wilhin a three­
year time period beginning one yc11r before the agreement is 
entered into and ending two years after the agreement Is 
entered, the ililcrnal Revenull Service (IRS) presumes that 
lhe transfer is not intended as a gift, and therefore Is not sub· 
ject lo gifl L~. 

Chlld Suppo rt 
Child sup1lorl is perhaps the second most common provi­

sfon or a divorce decree. The ms recognizes child support as 
a responsibility o( the naying n;,rly, regardless of whether or 
not the rmrents remain mal'ricd. As Sl1Ch, child stmool'l is nol 
taxable lo the non·c\1SLOdlal pnrenl (lRC ~ 71 (c)), nor Is it 
deductible to the paying spouse, regardless of the physicnl or 
lel{al custody status awnrded In the divorce decree. 1 lowcvcr. 
the decree needs to be careful to make a disth,clion belwee11 
child ::upporl and aJlmony in any decree t(lnlainfog both Jl!IY• 
menu, lcsl lhe entire omounl be considered alimony, resull· 
ing in inclusion as 1oxablc income Lo the receiving party. 



Where the selllemcnL agreement or divorce decree have 
been less carefully drafted and lhe disllnction belwccn the 
nmounl o( support payment allribulablc lo alimony and lhal 
lo child support is unclear, Lhc ms will consider lhc amount 
of lhc undisllnituished payment cndlnit upon 11 child nllnlnlng 
certain specified condilions, including tl1ialh. marriage, age of 
majority or ieavlnit school, as child ~up1,ort, resulting in its 
exclusion from income of the recipient, nnd also ellminnting 
IL as a deductible ttmount from the income of the n11yor. 
Civen the formul~ approach to child support found in Huie :32 
of the Alabama Rult!s of Judiclal 1\dminlstratlrm, aml Lhc 
re(\uiremenl for wrillcn Ju~lificalion o( any deviation from 
this amount, the Service would likely impute the Ruic 32 
amount as child support in any unspecified support paymenL 

A major Issue which cnuscs Lhc divorced parties to be nudiL­
cd by the IRS i~ the q11estion or who may deduct Lhc children 
of the m&rrla~c as dependents on their foderal income tux 
relum. The ll{S roulinely catches divorced parcnls who are 
bolh claiming Lhc children as a dcpcndenl exempUon. by com­
puter matching Sodnl Security numbers i.ubmlttcd on the tax 
return form, and rcsullln~ in pcnallies amt Interest becoming 
due, in addilion lO Lhll Increased, re-computed UIX. Hcportln~ 
lhc Social Securily nun,ber of dcpendenl chilclten is u re<1ulre­
menl in order lo claim the exemption, and lhe rRS will not 
permit a claim for ii dependent l!X'-!mptlon for a child without 
a Social Security number. The basic rule o( the Internal 
Revenue Code is that lhe parent with prim,1ry physlcnl custody 
Is cnlilled Lo cl11lm the exemption (or dependent children (rRC 
§ 152). I lowever, where the spouses nrc in different tax braci<­
ets, or where one ~pause has no Lnx.ible income, Lhls can lead 
to lhe exempUon hein,t wasted or undcrlUcd. As a result, there 
is provision in § 152 for ~he primary physical custody pnrenl 
lo voluntarily give up lhe child's exemption In favor of lhe 
non.custodial purenl. 'l'hl~ Is accomplished by having the par­
cnl with primary physical custody complete an ms Form 
8.'3'.32, and attaching thol form to the federal mx relurn of the 
non-cuslodial parent who will be clalminll lhe exempllon. This 
same Porm 8832 i~ used where pal'ent1111re entitled lo claim 
the dependent exemption in aiternulln!,t years accordln~ lo lht! 
divorce decree or Incorporated solllcmcnt aitreemenl. 

Allmony 
The third common tax issue in mony divorcl!.1 is the qucs 

lion of olimony. Alimony may he had as periodic, or rec~,r­
rin~. alimony or as "alimony in ~ross." Under numerous pro­
visions of the lnlcmnl Revenue Code, ulimor,y (and ~11p11rate 
maintenance payments under a leital separation) arc consid­
i:rnd income to the recipient and as a deduction lo Lhc p11ying 
$J>ou~c. 'fhis foci can hove signincant advantages in ncgoli11L­
ing a selllcmenl ,,11recmenl between spou~es whose post­
divol'ce income: will be significantly different. Where one 
spouse will have i11con1e placing lhc111 In a high income tax 
bracket, the atlvantage of beinit able to claim the c.lcduction 
for alimony is greater than lhe impact of the income lax on 

lhc rccipic_nl i;pouse In n low income lax bracket Beinit aware 
o( the tax impact on each spouse can enhance the divorce 
allorney's abifily lo nei:iotiate alimony p:iymtnls f,worilblc to 
his or her client. 

Unlike periodic nlimony, alimony in gross ig consltlered to 
be a property seulcmenL between the divorcing parties, .ind 
therefore is not trumblc. In order lo prevenl lhe nbuse of Lhe 
disllnclion between deductible illimony pnymenl$ and non­
duducUblc alimony in gross, me § 71 (n makes provision for 
recapture of ,1li111ony pnymenls deducted by the paying spouse 
whl!n there is :;l~nlficant "fronl loadlnit'' of these nlimony 
poyments. While computation of whal constilule$ "front load­
ing" is complex, cssenti.illy, the IRS looks to the first three 
years of alimony payments to determine whether an "excess" 
amounl of alimony 1$ beinJ:{ paid during this lime period. rr 
the lolal o( Lhe nrsl ycml''s alimony minus the average alfmo• 
ny paid in the second twu years is !:{realer than $15,000, or 
lhc second year's alimony min1,1$ lhe third year's alimony Is 
gre.1lcr than $15.000, the payments will be considered as part 
of a property settlement, ralher than periodic alimon)', resull­
lna In lhllir non-dcductibiJJty. tu1y ''cxcc.~s" amount deducted 
by lhe payinR :1pousc will be re-compulct.l ns income to lhe 
paying spouse, with an cquivalenl deduclion from income (or 
the receiving spouse. l)ivorce pruclllloners atlemptinit com­
plex alimony schedules musl be oware of lhls rule to prevent 
serious tax consequences to the client nnd ,,osslblc claims o( 
malpractice agnlnst lhc lawyer. 

In determining what Is alimony, Lhe attorney needs lo real­
ize lhal many item$ of support lo the c,c-spousc moy be con· 
sldcred alimony. not jusl cash payments. An item which can 
be: included is payment o( court-ordtrcd life insurnncc, used 
lo replace alimony supporl In U,c event of the death of lhc 
pnying spouse. A~ain, however, a dislinclion needs lo be made 
betwcl!n li(c insurnnce Intended us II rci,lacement of nlimony 
in the event or d(:alh amt lhaL inlendl!d Lo replace chllu sup· 
port. with Lhe amount paid for child sur,porl being non 
deductible. Also included among lhll non.ruh payments 
which may be tleducliblc as alimony nrc tuiUon paid on 
bchnl( of the spouse, medical insurance paid on bchal( of lhe 
~pouse, or slmllnr puymcnts. Note, however. that wh1irc such 
payments are made for Lhc bcncnt of the children, they will 
always be considered nddiUonal child support and Lhcrcfore 
non-deductible. 

Attorney's Fee 
Often Lhc domestic relations altorney will be asked whether 

the cost of un nltorney's rec is a deducliblc expense. 
Ordinarily, lhis ilmounl. regardless o( how large, is no~ 
deducliblc. I lowcvcr, where a portion of U1e attorney's fee 1s 
ltemi:m1 as lax advice pursuant to ii divorce proceeding, I hill 
porlion is deductible, Ju:1l as any olhcr tax advice would he. 
'l'he key is that the lax-related advice must be clearly dcllneat­
~d. The I RS will not presume il portion o( ii general divorce 
(e(! hll$ been paid for lax advice. 
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R•tlNm•nt B•n•flts 
Where the pMlie~ lo the marriage have done Cllre(ul plan­

nin!l in lhc form of a prenuptial agreement. such al{reem11nl 
may be enforceable i11 lhc divorce procecdfn~. hul ll ls nol 
binding on lhc ms for an}' agreements concerning who may 
be I.axed on issues in the prenuptial ill{rcemcnl. Among lhose 
rights which should be considered In prenuptial planning for 
possible divorce are a spouse's riitht Lo retlrcmcnl benefits. 

While nol necessarily present 
in a.II divorce CilSes, the area 
thnl hns the "realest tax impacl 
is orten lhe Issue of division of 
retirement funds, Including pen­
sions, profll-sh11ring plans, such as 
401 (k) nn(I 4,03(b} plans, annu-
ities and survlvo1· ben. efit plans. ~ 
Quite oflcn, lhcsc retirement 
funds con be a shiniricant por­
Lion of lhe assets of the divorc­
in_g couple. ~llitibility of a 
spouse to receive. as n portion of 
the property selllemcnl, a por­
tion of the rctircmenl bcncOls 
from a spouse ls governed by lhe 
Code ,1r Alal)amu, § 30-2·51. In 
order Lo receive :my portion of n 
spouse's reliremcnl benefits there 
musl have been a mar­
riage of ut lcasl ten 
yeitrs In lenglh, 
Regardless or lhe 
length or lhe marriage, 
lhe total awnrd of rellrc- .a 
menl bencflls cannol 
exceed 50 pcrccnL, and no benc· \ \ 
fits may be induded ln the dlvi ~ 
slon If those benefits were acquired 
prior to Lhe existence of l'he marrii,ge. 

If one or both o( the parties to the divorce is II milllary 
member, tile rcQuirements become even more strlngcnl, and 
are governed by rederal law, In lhe form o( Lhe Uniformed 
Services Former Spouses' Protection Acl {USFSPA 10 U.S.C. § 
1401 cl. soq. More specifically, 10 U.S.C. § l 048 for division or 
retired Pi\Y and§§ Ji147-1460 for Survivor Bcnefil Plan issues, 
discussed tiller In this paper), and Oeparlmenl of l)c(cnse reg­
ulallons. The lmn: of military retirement benefll~ in a divorce 
is one filled wilh misinformation, both amonl{ divorcing par­
ties :md umong lawyers practicing divorce law. Perhaps Lhe 
most common misperceplion is that,\ person divorcing a mil· 
llllry member Is automalically entitled to t1 porUon or the mil­
itary member's retii·ernenl benefits llll a mnttcr of federal law. 
Quile lo the contrary, military rellremcnt benefits are never 
an aulomntic entitlement.. There nre provisions In the law 
which permit U,e Department of Defense lo make direcl pay-

menl o( retirement benefits to lhc former spouse al the time 
the rellred military member begins lo collccl military retire­
ment, dcpendin!:I on ll combination o( lhe lcnglh of the mar­
riaFic and l·he length or mrntary service. 

In 1993, Alabama became Lhe lasl state In lhe Union lo rccog­
ni1.1i mllll.ary reliremenl benefits as divisible mnrlL~I properly. 
(Ex Parle Vaughn, 634 So. 2d 533, Ala. 1993). Prior lo that case, 
the lnw in Alabama was that military rellrcmcnl WI!$ not divisi• 

blc as property In any event, 
although the value of mili­
tary pension 1>-wmenls could 
be used In calcuh1lion of an 
approprlnte child support or 
nllmony amount The USFS. 

PA was a reaction to a deci­
sion or the U.S. Supreme 
Court concerning a 

•"' Californlo divorce case 
,. • which Sllid mililllry retire• 

,, / rnenl benefits were not 
/ / divisible as ptoperly. USFSPA 

reversed U,is by declarinA 
that retirement benefits 
were, in fact, divisible by 
divorce. However, Lhls Acl 
left It up to the governing 

law or ei1ch stnte to deter• 
mine If such benefits were 

property divisible under state law. 
The ex Parle Vauyh,1 decision, which 
covcrnd only milll..11')' rellremenl, was 
expanded up()n in Byrd u. Burd (644 
So. 2d 21, Aln. Civ. App. 1994), extend­

ing coverage to .ill retirement plans 
\ ns assets which a lrlnl court wM 
, \ I free to consider in fashioning 

property nnd alimony awards. As 
property, lhe dlvi$!on of rcllrc­
ment benent,'I nre nol modifiable 

more than 30 dnys nncr the entry 
of judgment In the: divorce case. 

(lcckller u. Locklier, 625 So. 2d 442, 
Ala. C!v. App. 19!13). The late recognition of lhis concept has led 
lo many unhappy clients in divotcc proceedings. 

Qualllled Dom•stlc R•latlona Order 
The procedure for effecting the division of retirement bene­

fiL~ Ill lhc ntlng o( a QuaUfied Domestic Hclatlons Ord1:r 
(QDRO) with lhe reliremenl fund adminislrntor. As each retire­
ment fund administrator has its own requirements for what 
must be Included in Lhe QDRO, il is advl~ablc for the domestic 
relations nltorney to contact the plnn adn1infslrutor and 
rcQucst an example of an acccpLablc QDRO prior lo submillin" 
lhe Ql)HO lo Lh<: court for signature or the presiding Judl{e. 



A properly prepared QORO, approved and ordered by the 
domestic rcl11lions court, will not be subject to income lax if the 
l.r.msfer is made within one year of the divorce (me § 1041 ). The 
lnlemill Hcvenue Code further pennits that the trnnsfer of 
Individual Retirement Account interests pursuant to ii divorce is 
not tnxable to cilhcr party. (IRC § 408) /\ftcr the division by the 
QDRO. the receiving spouse Is considered lo be the owner or the 
IRJ\ or other relireme11l account, takes the original owner's basis 
in thal portion of lhe account and permits ''rollover" of Lhll 
account into other retirement vehicles In nccordancc with stan­
dnrd Internal nevcnuc Code procedures. (!RC§ 402). 

Death of a Former Spouee 
!wen well•designed settlement agreements cnn be defeated 

by lhe death of the former spouse. from the beginnin" of the 
divorC1t, la:< issullS Invade the divorce proceedlnA and have 
conscqui!nces where one or the 5pouscs dle5 prematurely. 
Should unc of the spouses die during lhe pendency of lhe 
divorce, U,e divorce proceeding wlll bccon1e moot. Vonc>s v. 
Jones, 517 So. 2d 606, Aln. 1987). Pnrlles lo a divorce oflcn 
ask aboul existing wills in the event of lhc d~t1lh of 11 divorcing 
party. If the divorce Is nol nMI, the existing will governs the 
distribution of property of lhe dccwed. In the evanl the 
deceased has no will, Alabama Intestate rules under the 
Probate Code 11overn, ond the srouse will receive his or her 
appropriate shnre of I he deceosed's pro()erLy. Once the divorce 
Iii nnal, ;ill portion:. of the will of the deceased concerninA 
bequests Lo Lhe former spouse arc automatically r1ivoked by 
Lhc divorce or Hnnulmcnl, as well !Ill any dcslgnntion of Lhe 
former spouse as executor, trustee nr guurdlan under the will. 
1-lowever, if lhe parties are legally gcparalcd rather Lhan 
divorced, I he will 1,rovisions slill govern, us lhe parlies arc 
legally still husband nnd wife, (§ 43-8-137, C-Ode of Alabama). 
ll is important to remember thnl n bcncficiazy de5ignation 
linder a life ln~urance policy Is not revoked by a divorce 

Survivor Benefit Pl•n• 
A separntc issue from retirement benefits paid lo military 

members ilnd federal civil service reth·ees is Lhe Issue of mili­
tary or clvfl service Survivor llenent Plan (SBP) henents. 
These federal prugrnms nrc esscnlh11ly survivor annuity pay­
ments for the su1'Vlvln~ spouse or former spou~c of a retired 
mllilary member or civil se;rvlce retiree. 1'h11 rule;s arc fairly 
complex nnd strict. Any .,ttorncy c()nslderlng SBP payment$ 
in U1e settlemenl ngreement or divorce decree should consult 
with lhc personnel ofnce al the nearest military lnslallaUon 
or federal employmenl ofncc In advance o( u,e nnal divorce 
hearin" to ensure 1111 SBP benents are protected. decree or selUemenl aAreemenl, nor can the will change the 
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Free Report Reveals . .. 

"Why Some Alabama Lawyers Get 
Rich . .. While Others Struggle To 
Earn A Living" 
Callfornia Lawyer Reveals His $300,000 Market ing Secret 

RANCliO SANTA MARGARll'A, CA- Why 
do ffllrnc l!lwycrs n,(lkC u fortune while ul11ors 
s1ruagle JU~t l,o ge1 by? 111c un~wcr, nccordhl& to 
C!llffornio la\vycr David Waid h1111 1101hin11 10 do 
with tnlcnt, cduco1lm1, hnrd work, or cvo11 hick. 
"The l11wycrs who mllkc the b,a monoy ore 1101 
necessarily t,eucr lowycrs," Ward snys. "1 hoy 
l111ve simply lcrnrncd how 10 ,uurkcl their 
~crvicos" 

Ward, 11 sucC4:Ssflil solo pmcuiionor who n1 
one 111110 srruaalc:d to omoc1 chem~. tl'cdlts his 
IUl11Jll'OWld 10 ~ lilllc:·known markclms method 
he S11m1blcd ocroN, )ix yell.IS 11go. I lo 1rlcd II nnd 
ulmo:.1 rmmcdimely anructl-d n lwgc number of 
rcl'cmlls, "I \VCfll from dead broke nnd drowning 
m dcb1 10 cwn111g $)00,000 a year, proc1lc11lly 
Ovtmighl" 

Ward pomts OUI tJ1ru .tllh(lugh most IOW)'CIS 

get the bulk or lhc1r business !hough n:fcmils, 
11111 one m 100 hllS s r.,remd systim, which, ho 
nll\il\U11111, CM mcrcase refcm1J, by ns much II\ 
I 000'.4. Wi1hou1 o s~tc:111. he IICIC$, rcfcmlls life 

unprcdlc111blc ''You mny &c1 new business rhlJ 
monrh, you n1ny 1101 " A referral ~ys1~111, by 
conlrll.'!I, c1111 bri1111 In 11 ~1oody strcon, of new 
cllcnis, rnon1h oflor mo111h, ycor ul\er ycor. 

''II lbcls 11rcnt to come lo 1!10 oflkc ovcry dny 
knowing tho phone wlll rln11 nnd new buslneu 
wlll ho on rhc llno," he auys 

W11rd, Who h11.'l 1oug/11 his reforroJ sys1cm Lo 
nln10;1 two 1h1111~1md lowycrs 1hroughou1 lhc US. 
snys 1h01 mn~t lnwycrs' 111nrkcti11(1 1$, 
"$omcwhcni between 111roclo11s ond no11-
e~IJ1c111." As n rcsuh, he SA)'s, ll,e tnwycr who 
loams even n few ~lmplc rn111kc1lnQ rec:hnlqucs 
cqn swnd out iron, 1hc compctilion. "Whc,1 1hut 
hnppcn4, 11c11lng cllcnlJ Is ctijy" 

W111d h1111 wrincn o new rt:J)Ol'I cntJtlcd, 
" l lo,o To <:, 1 l'tfor~ Clltn lJ IJI A \1on lb T b• n 
You Now C, 1 /\ II Yu ri" which rcvc:al, how 
1111)' lawyer c~n use1 this nlAlkciing ,y 1cm 10 set 
more cllcnlJ 1111d mtn:R'IC their mct'!IM To get o 
rn t:E copy, coll 1-800..SU-4627 for o 24-hour 
free recorded message_ 



life insurance beneficiary designalion. Unless the nttorney Is 
lhorough in lhc administrdtion of the divorce, this area can be 
easily overlooked, resultlnF! in 11 windfall to a former spouse. 

Perhaps lhc most negative tax consequence concerning life 
Insurance pold lo;, former spouse Is lhc fuel Lhnl, if the 
deceased remained Uie owner of lhe lire lnsurnnce policy, the 
former spouse receives lhc bencnts of the policy while lhe 
estate of the deceased former spouse Is rct1ulrcd lo count the 
(nee value of the life insurance poliq• in the taxllblc estate of the 
deceased. (IRC § 2042) As federal estnle 1.ru<es bel!ln at 37 per­
cent and rise rapidly to as high as 55 percent, the negative 
Impact cM be quite large. 

One very useful solution for the former spouse required to 
mointaln a life Insurance policy wilh th!.! rormer spouse or chil• 
dren tis lhc Irrevocable beneficiary, is the creation of an irrevo• 
cable life Insurance lrusl (lLIT). Under I his tr1,1st· nrran~cment, 
lho lrusl may purchase u new life Insurance policy, or lhe 
insured mny transfer an exisUng life iilsurancu policy to the 
trust, which becomes Lhe owner of the life in~ur:mcc. If r1n 
existln,t policy is lransferred to the ILIT, the non-Inclusion of 
the pallcy benefits in the estate of the Insured will only occur 
after three years from the date of transfer to th!.! lLIT. (rRC § 
2035) 1'he former spouse or children can be named as the bene­
Ociary In accordance with the divorce decree or settlement 
agreement. Becnuse the insured former spouse has no Incidents 
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of ownership in the palicy, the vaJue of the policy is nol includ· 
cd In the est.ale Q( lhc decea.~ed. Since life Insurance payments 
nrc r10l subjccl Lo income lax, lhe beneficiary spouse or children 
have no lax co11scqucnces either. Ca5e law In Alabomrt permit.-; 
lhc pnymcnl of lifo Insurance premiums to a Ll'U,L lo qualify (1$ 

fln acccplable oltcrnalive to direct owuci·shlp (>fa life Insurance 
policy. IL should be noted lhal carcfuJ drafllng oflhc ILIT is 
required lo ensure LhaL the paymenl of prcrnium!I lo the I LlT 
do not o'lccidcnla.lly resulL in the paying spouse owing gift tax on 
the premium peyments, The use of nn lLIT is especially helpful 
where the est.ate of lhe fomier spouse is quile large or 1( the 
amount of the life Insurance ordered for the benefit of the for­
mer spouse or children is substantial. 

Income Tllx•• 
flaymenl or income lru< in the nnal year of marrla~I! is an 

issue facing most, If noL all, divorcing parlics. The ms basic 
rule is Lhat a person attains the tax nling staLus Lhnt he or she 
holds on lhe Inst day or the tax year. 'l'h11L Is, if the parties arc 
married on December 31, they are required lo file either a Joint 
return or sepamle returns filing as married persons. This Is so 
regardless of whether a legill separation or divorce is in progress 
nt the close of the tax year. Settlement nitreements durin~ the 
nrst portion of the year should address the issue o( who is enti• 
Ucd lo the l.ru< refund, If any, and who I~ liable (or any tal<es due 
if the parllcs allcmpt to file a Joint tax return. 

O( special concern lo former spouses Is whnt happens to 
lhem if ll is discovered that their former s1,ousc ha,~ not cor­
rectly reporled income (or tax purposes durln~ the marriage. 
The Internal Revenue Code 1>ermits the IRS ltl collect any out­
standinl{ taxes from either party In a joinl l.ru< return, without 
rcAard to who acluaJly earned lhc income resulting in addl­
lionnl lnx due. IL is quite common for recently divorced parlies 
Lo receive n notice from the IRS that the income tax return 
they thou,tht Lhey were Aoin,t lo receive Is being held by the 
IRS In r>arlial paymcnl of the Ill burden of the former spouse. 
Given lhc common mislrusl among recently divorced spouses, 
and the fearsome rcputallon of lhc IRS in collecting ta11es due, 
Lhis causes grcal concern for many former spoui;cs. 

The Innocent Spouse Rules 
l~ortunalely, recent changes lo Lhc I nlcrnnl Revenue Code 

havl.! shtnlncnntly improved lhe options for former spouses. 
Known ns the "Innocent Spouse Ruic.'' IRC § 6015 provides 
three sepnrnh: methods of relief for former spouses and those 
legally separated over one year. 

The first of these methods is separate liability. The spouse who 
flied I\ joint return during the marriage, only to find lhe UlS 
coming back after the marriage to collect back taxes, can request 
that u,e IRS consider U,e liabll!Ly of each spouse for taxe.~ due 
based upon their pro rat.a portion o( lhe income e,1rned, As a 
result, if the unlru<ed or under-taxed income Is allrlbuLablc to 
only one spouse, the other spouse can requesl U1!tt the IRS tol­
lccl Lhe tnxe., due only from the spouse earning u,c Income, or if 
the Income Is from both spouses. pro rate the tax nccording to 



the relative income of each party which resulted in oddillonal 
t:ixes. Tc, qunlify for lhi~ relief, Lhe two sPou~cs (if still married 
but separated) musl have llved separnlcly for J 2 month~ pri()r Lo 
U,c nling of the requesl for innoccnl spouse prolcclion (nol a 
requlrcmenL If ulrcady divorced); Lhc spouse rcqucsthig lhc relief 
must not have nclual knowledge o( Lhc income causing addilion• 
ol truces lo be due; and the request (or relief must be mode within 
two years after lhe IRS begins collection acllvil}'. 

If the additional tax burden is n result of underestimation or 
under-rc1,ortinl! of income which is unknown to the other 
spouse, thal spouse may request innocent spouse relief remov· 
lnit any liability for the taxes dve from the Innocent spQI.ISC 

allogcthcr. In ord1:r lo qualify for lhi$ relief, lhc parties mu.~t 
have previously nlcd a joint return: lhe IRS musl determine 
U1111 the 111issu1temcnt of 111x Is due lo an erroneous ltcn, of Uic 
other spouse; Lhc Innocent spouse musl nol know or have rea• 
son to i<now lhcre was on undcrslalcmcnl of Lux duei IL must 
be ine(Juilablc to hold Lhc innocent spouse liable ror lhc lnx; 
and the rclle( must be requested wilhin lhe lwo-ycar lime peri• 
od ofter the ms bcl{ins collection activity. 

Finally, even if the former spouse Is technically linble joint­
ly with the other spouse for lhe Laxes due, he or she can 
request thnt the ms provide purely equitable relief from tax 
liability where it Is shown that It would be Inequitable to 
demand paymcn• from the former s11ouse. If Uw addilionc1l 
l:.ix due ls Lhe r~u ll o( underpayment of Lnxe.~ (as opposed to 
urtdereslirnallon or undcr-rcporU11g). lhtm only equitable 
rcli(l( Is uvallablc lo lhc former spouse. 

The spouse requesling relier musl me IRS 11'orm 8857, 
l<equesl for Innocent Spouse Relief, within this lwo-year lime 
frame. The applicant should requesl rill posslhlc forms of 
relief al the same time, giving the IRS Lhe 01,porlunil)i to 
apply any relief which may be available. 

These are only the basic tax raml0calion5 In ii divorce pro· 
ceeding. For the divorce attorney who remains unaware of 
lhc lax C()nscqucnces of divorce de.crce,\ and 5etllcmenl aAree­
mcnts, Lhe pitfalls can be enormous. Conversely, for Lhe 
divorce :1llorney who is aware of U1c various tax issue~ which 
surround divorce, the advonlages In selllcmcnl ncgollalions 
can be very ndv1int11g~ous lo lhe clienL. providing slgnlncanl 
lt:vcragc In the divorce [)roccs~. ln nny l:venl, prnvldlng lhc 
besl possible nclvlce concerning La.x Issues results In n more 
satisfied client. • 
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Harrw /,'u/~u11: Jw: Hoburtc, Ca/J.hrrlt1 /;lur/u11/; t>a,•111bt1r1udor 
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Brasilian Judges 
Enjoy Visit to ASB 

E 11ch year, Cumberland School o( IA\w, Samford 
Univcrsit.y, hosts visiting Judges from Brasil 
(the traditional spelling). The judges attend law 

school classes. observe trinl and nppellnte court ses· 
sioni1, nntl talk with the staff of b<,lh the 
Atlmi11i:1trnlive Office of Courts anti the Alabama Stale 
llar. The Urasili,m visitors rcprcsenl both trial and 
appdlnle courlll in /Jrasil, and arc primarily from U,e 
city of Sao Paulo. 

Jlrofossor ChJlrlcs D. Cole, a member of u,e 
Ct11nb1:rl:u1d faculty, serves as lhc director of 
l11ternt1lio11al Programs for the law school and coordi­
m1lcs the 1,lunning and implementation o( the visits. 
Professor Cole reported that lhe visitors were very 
lmpresi;ed wilh the state bnr's facility, however, the 
visitors were even more impressed that the state bar 
staff offered such n comprehensive overview of lhe 
numerous bar functions. According lo Professor Cole, 
bar ,1ssoci11l ion.~ m Bra.~il c1re nol a5 effective as those 
111 lhc United Stnles, but visits such at. those lo lht 
ASl3 ,trc having a positive Impact on lhc functions of 
I hll /Jrasl/ln11 bar~. • 

A'.m ,ltl111f.vMq11.r /Jlti'l.'tor J)(}YO/h11 Jolt11S011 (Ml} v1 L'i!is Jult Robo, to 
('11/rf11r/11 IJ111l1ml, J11/l(J Fatfmo Crisf(n(l H1rln (pr,rt/nl{p llllflfe11), 
Jul, Rtihl/rill flm~sf Noln mul ./11/.: .lorg~ AIIH"r/11 011 C,1rvullm $1/1H1. 
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The Doctrine of Caveat Emptor and the Duty to 
Disclose Material Defects and Other Conditions in the Sale of 

Single Family Residentia] Real Estate: 

Defining the Home Buyer's Legal Rights 
By Bowdy J. Brown 

Introduction 
In Lhe sale of single family rcsidenlii.11 rei.11 estate, the rela­

tionship between buyer and seller ls generally no different 
from nny ol her vendor-purchaser relationship. /\b~cnL an 
express warronly, special relationship, or some t1cllonahlc 
fraud on Lhe part of the seller in inducing lhe sale, lhc trans­
action between buyer and seller is governed by the doctrlnc of 
caveat emptor, or "let the buyer beware." 77 Am. Jur. 2d 
Vendor and PurcJ,4ser § 326 (1997). Under this doclrine, a 
seller is not li11ble for injury to a buyer caused by a defective 
condition <>f U,e real estate f!J(li;tlng al the time the buyer 
lnkcs possession. Id. 

Historically, Alabama court.shave applied the caveat cmp· 
tor doctrine to the sale of single family re~ldcnlinl real estate 
wiU1out exception. In recent years, however, Alabama courts 
h1we chipped nway ol lhc scope and a1>plict1billly of the doc· 
tl'ine, wenkeninit it considerably. Today, Lhc docLrinc of c,we(l/ 
emptor no lon1ter applies to the sale of new single fomlly rcsl­
denlinl real estat, and is subject too number of exception$ 
with respecl lo lhe sale of used sinitle family residenlial real 
eslalc. The cffecl of these chanites has been lo shift from 
buyer lo seller part of the leital responsihlllty (or ensuring the 
home Is habllllbl<! and free of defects. 

In light of these chang1:s, this artklc will annlyie the rights 
and responsibilities of lhc buyer and u,e seller in lhc sale of 
single family residenliol real estole. Speclf1cnlly, il will focus 
on Lhc current scope of the caueol amptor doclrine with 
rcspecl to the seller's nnd/or real estate broker's duly to dll\­
close lo u huyer lhe presence of material defocts or condiUons 
in Lhc sale of single family residential real estate. 
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Discussion 
A, Salee of New Single Famlly Reeldentlal 

Real Eetate: The Applloatlon of the 
Doctrine of Ca11&11t V•ndltor 

Following the lead o( a number of states, Ah1hbma has abro· 
,;iated lhe doctrine of caveat emptor with respect lo the sale 
or nf.lw sin~le family residential real estalc. In lhc t 971 ca.~c 
of C<Jchran u. /(ca/on, the Alabama Supreme Court overruled 
Its 1961 decision in Druid Homes, Inc. u. Coopt.'Y, in which 
Uic Alabama Supreme Court applied the doctrine of caucat 
emptor lo Uie sale or a new residence by a builder-vendor. 
C<Jchra11 u. KM/on. 281 Ala. 439, 252 So. 2d 313 (l 97.l); 
Druid 1/omes, Inc. u. Coopt!r, 272 Ah,. ,115. 131 So. 2d 884 
(J 961 ). In abnndoning the doctrine, U,c Cochran court 
implicitly acknowledged lhal a wnrr:mty of ntncss and habit­
abll il-y, known ns the doctrine of catJ(!CJl 11cmdltor, or "seller 
beware," applied Instead In lhe sale of new sln!llc family re~i­
dentlal real estate. 287 Ala. at 440, 252 So. 2d t1l 314. 
I lowever, lhe Cochran court did nol discuss the scope or lhc 
applic.,tion of the caveat llcndifor doclrine. 

In the case of Sims u. l.<JUJiS, the Alobamo Supreme Court 
in 1979 formolly rec0Rni1.ed the cawat vcndilor doctrine. 374 
So. 2d 298 (Ah,. 1979). ln its opinion, the Sims court 
acknowledged Lhal "implicit in Cochran is the principle that 
Alabama would generally follow the caveat vend/tor doctrine 
as developed in other Jurisdictions." lei. 11l 303. l)rawing from 
lhe opinion In a similar case decided by th!! Indiana Supreme 
Court, 'l'lwls v. Houer, 264 Ind. 1. 280 N.E.2<l 30() (1972), the 
Sims court out lined the element$ o( a claim under lhe 
implied warranty of fitness and habitoblllly: 



()) The plilintif(s purch11Sed n new rcsil.knce from the 
dcfendanL\; 

(2) The defcndilnts had construclo<l Lhc residence; 
(3) The residence had nol been Inhabited by any other 

person or persons prior lo the purchase of lhe resi· 
dcnce; 

(4) The residence was constructed by the defendants for 
pur1,oscs of sale and was sold In a defective condi· 
lion, which defective condilion Impaired tht lnlend· 
ed u5c of the residence, namely, lnhnbiLaUon; 

(5) Plainllffa were not aware of lhe defective condition 
und were not poss~sed of any knowledge or notice 
by which U1ey could have reasonably discovered It; 

(6) By reason of the defective condlllon, lhc plnlnliffs 
suffered damages in lhe form of a decrease In U,e 
fair markel value of the residence. 

Sims 11. lewis, 374 So. 2d at 303 (Na. 1979). 
Since Sims, there has been very litlle litigation lnvolvlnii 

lhe implied warrnnly of fllncss and hnbltablllly. The few suits 
involving Lh1: implied warrnnty of fitness nnd habilabllily have 
dealt with Lhe scope of the Sims criteria. One Issue receiving 
altention frorn Lhe Alabt1rna Suprerne Courl has been lhc lerm 
''other person" iJ3 il is used in lhe lhird element o( lhe Sims 
i;riteria. for example, in lhe case of Wa/l(IS v. Toran, plaintiffs 
brouAhl sull ogainsl lhe builder of their new home (or breach 
of U,c Implied warranty of ntness and h;1hitobiJity. 411 So. 2d 
127, 128 (Ala. L982). ln defense, lhe dt:fcndant huilder claimed 
lhe home wns not new, and therefore not $ubject lo the 
implied warrant')!, because lhe plaintiffs had resided In Lhe 
home for several months before purchasing IL Id. Rc;;isoning 
potenllal owners will ~ometlmes live in homes before purchas­
ing, the court rejected defendant's argumenl, finding owners 
of a new home are nol "other persons" for the purJ)oscs of lhe 
third elemenl of the Sims criteria. Id. al 129-130. 

In 1985, Lhe Alabama Supreme Court faced a similar issue 
In the case of O'Connor v. Scot/. 533 So. 2d 241 (/\la. 1988). 
In O'Connor, plaintiffs purchnsed a home In which the seller~ 
resided for almost two years prior lo lhc purchase. 1,1. al 242. 
Aflcr noliclnit slr1,1clural defects, plalnllff$ brouRhl suil 
against defendant sellers. Jd. One of lh1: Issues in the cnsc was 
whether lhc defendants were "other persons" for Lhe purposes 
of the lhird element In Lhe Sims criteria. In holding lhc 
home in question was nol ''new'' for pur1>oses of applying lhe 
doctrine of caveat vendllor, the courl concluded lhc seller:; of 
a new home, by living In Lhc home before selling il. quollfiecl 
as "other persons" under lhc lhird element of the Sims crlle­
rin. Id. at 243. See also HQJ1good u. Burl f>oundars Really, 
Inc., 571 So. 2d 1086 (/\la. J 990) (flndlnR thal the s11le of a 
home wrui one of~ used residence because the builder had 
lived in the home for three yen rs prior lo selling ll). 

Outside of these types of cases, the abrogallon of lhe doc· 
trine o( caveat emptor and the recognition of lhc Implied 
warranty o( fllness and habitability have largely climln:ilcd 
suits concerning Lhc disclosure of defects and condllions In 

U1c sale of new single family residential real estate. As n 
rcsull, there is tittle incentive on the pnrl c,f Lh\! builder-ven· 
dor Lo challenge l he claim of the buyer. 

a. Sale of Uaed Single Famlly Re•ldentl•I 
Real E•t•te: Th• Appllc•tlon of the 
Doctrine of C•v••t Emptor 

Desplle its willingness Lo abrogate the doctrine of ca11ea1 
emptor wllh respecl to Lile sale of new sfnl{le family residen-
t la! real eslatc, the Alabama Supreme Court has nevertheless 
rcf~d lo abro~ate lhe doctrine as IL applle.\ lo the sale of 
used single family residential real cslale, See, e.g., R".1111. 
Montgomery, 399 So. 2d 230 (/\la. 1980) ("allhough we have 
abrogated the caveat emptor rule in sales of new residential 
real estate by a builder-vendor, . .• we are not Inclined In this 
case to depart from a lt>n1Htanding rule which provide.~ ccr­
t.ainty in this area of the lnw"); l,ee v. Clark & Assoet'ates Real 
&late, Inc., 512 So. 2d 42 (/\la. J987) (''Alabama stlll retains 
lhe c(lveal emptor rule us regorcls the 5ale of residenllnl real 
cslatc''). I lowever, the court has been willlnE( to carve out cer­
tain exceptions to the caveat emptor doctrine in several spe· 
cine siluatlons. These exc1mled silunllons can be divided Into 
iive general categories: (1) specific in(Julry by Lh~ buyci•; (2) 
lnlenl defccl thnl affects heolth i.l.fld safely; (3) exislcnce of a 
special relationship; (4) express agreement; and {5) misrepre­
sentation of a mMcriaJ focl. l::ach of lhese siluaUons wlll be 
di~cussed in turn. 

I. Speclflc f nqulry b)' the Buyer 
The first exception to lhe rule of coveot emptor as it applies 

In Lhe sale of used single family rnsldenlial real estate Is the 
situation In which the buyer directly Inquires as to a material 
ddcct or condition known lo the seller nntVor broker. In lhese 
cases, lhc seller and/or broker have n duly lo disclose the 
defect or condition upon $UCh inquiry. See, e.g., Fennel Rea/tu 
C11.1 Inc. 11. Marlin, 529 So. 2d l 003 (/\la. 1988) (affirm inst 
Judgment againsl diifcnclnnls for their failure lo disclose, upon 
dlrecl inquiry by the plaintiffs, 11 malfunctioning .ilr condlliOn· 
ing unil lhal was producing carbon monoxide). To trigger U1i!l 
exception, lhc buyer n1usl (i) make an Inquiry (ii) which is 
direct and (iii) which pertains Lo a defect or condition of 
which ~,e $eller and/or broker havu knowlcdf,le. 
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n. Inquiry must be made 
For lhe specific inquiry exception lo apply, the buyer must 

make nn inquiry into lhe defect or condition. If lhe buyer does 
nol Inquire, the oxceplion does nol apply. The case of Hays v. 
0/zin,qer Is llluslr.ilivc of lhis point. 669 So. 2d 107 (/\la. l 995). 
Ourh,11 n prc-purchruJc Inspection or lhcir home, plaintiffs 
nollccd a distinct odor in Lhe kitchen area, but did nol ques­
tion the sellers nbout the smell. Id. at I 08. Mter p1Jrchn$ing the 
home, plaintiffs determined the odor wns caused by a peslicide 
sprayed In lhe home by sellers. Id. 1'hcreafll:r, plalnliffs ~ucd 
sellers for fnilure lo disclose the spraying. Id. A(firmlng lhe 
trial court's Jud$111lent in favor of the dcfcndnnls, lhe Huus 
c;ourl stnled, "Absent a quc.~llon by lhc lplalnUffsJ concerning 
lhe odor, lhe ldcfcndanlsl were under no obligation to relate 
any l11forn1ntlon uboul lhc odor." Id. The court concluded its 
opinion by su1Lh,g Lhl! case "illustrnteld I the lmport.nnce o( a 
prospcc~lvc home buyer's questioning Lhe seller regarding the 
history nnd condilion o( the home." Id. 

b. Inquiry muat be dJrect 
The second rcQuiremenl o( the specific Inquiry exception is 

the Inquiry must be direct. In order lo meet lhis require­
ment. the inquiry must be speclRc nnd tu llw point. 
Questions such as, Mis thL~ floor w.irping?'' or "Does lhe roof 
leak?", satisfy lhls requirement; however, v11gw: Inquiries, 
such as, "Are lhere any problems with lhls house?", ore insur. 
flcicnt to mccl lhis requirement. Sao, e.g., lveg v. Prank/a, 
6 t9 So. 2d I 277 (i\Jn. 1993) (finding lhnt :i ''c{1st1al inquiry 
nboul loose dirl does not conslilule;, specific Inquiry about a 
mnterlnl condition"); Bennett"· Call-Pest C:01111·0!, Inc., 701 
So. 2d Jl22 (Alu. Civ, App. 1997) (determininit that Inquiry by 
plolnliffs reitarding whether there wns ilnythlng tilse about 

lhe house thal they should know was loo vaitue lo brinit ca.~c 
within the specific inquiry exception). 

c. Seller/broker must ha.ve knowledge or the dcfod or 
condition 

The third rcqulremcnl of the spcclnc Inquiry c.xccption is the 
seller 1111c.l/or broker must have knowlcd~e of U1e de(ecl or con­
dition in u,e used single family residential real estate. Proo( of 
knowledge rec1uires a significant cvldcntlary showing. ~:vldence 
thnt only tends lo show knowledge is nol sufficient: rather. the 
evidence must be direct and incontrovertible. 1:or example, in 
Commcrcitl/ Credi/ Corp. v. lisenbg, plaintiffs sued :;eller, bro­
ker and broker's al{enls for failing to disclo~e a defect in the 
home defendants sold plaintiffs. 579 So. 2d 1291, 1292 (Aln. 
19tl I). Ph1lntiffs claimed to have inquired about the condition 
o( Lhe roof. Id. at 1293. I lowevcr, pl,1intlrfs produced no evi­
dence thal dcfondnnt.s had any lmowledgc o(watcr damage or 
roof leakage. Id. al 1294. Noling defendants had no duty to dis• 
dose u Intent defect o( which they wcl'e unaware, the court rea· 
soncd lhal "lk]nowlcdge o( previous problems and repair of 
earlier difficullics does not impute or conslllule knowledAe of 
presenl problems." Id. al 1294. 

2. Ll'ltent Defect that Affect! Health and aret)• Known by 
lhe Seller/Broker 

A second exception to the rule of COVl!tJI emptor as it applies 
lo lhe :1nle of u~ed single family residential rC:ll c!lllle is the sit· 
uni ion in which lhere exists a def eel or c011dillon affecting 
hcalLh and safety nol readily observable lo buyer but known by 
seller and/or broker. See, d.g., Rumford v. Volte11 Pl'SI Control, 
Inc., 629 So. 2d 623 (Ala. 1993) (reversing summary JudAment 
for lhc seller because seller failed lo disclose hidden termite 
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ln(esllltlon which could event uully a(fect health and safety o( 

the r>l11inllffs). In the l11tenl defect exception, unlike in the case 
of lhc specific Inquiry txccption, the seller and/or broker have 
a duly to disclose the defect or condition regardless of whether 
the buyer directly inquires M to lhe problem. Sec Fennell, 529 
So. 2d nt 1005 (Ala. 1988). To trigger this exception, the buyer 
must show there was (i) a defect or condition affecting hculU, 
and :mfcty (ii) not readily obscrvnl>lc to the buyer, but (Iii) 
known lo U,e seller and/or broker. 

n. Oefeot or condition must nffcct hcnlth and snfoty 
The first requirement of the latent defect cxccplion Is there 

musl be n defect or cnmllllon affecting health and s_afcty. IL Is not 
enough that a defect or condition exists: rather, the defect or 
condition must also affect h11allh and safety. The we of Coshron 
v. Ahmadi is illU5t:rnHvc. 345 So. 2d 268 (Ala. 1977). In Cashion, 
plnlntlffs sued sellers nnd brokers (or fallinR to disclose lhe home 
sold Lo plninliffs had a slllndlng watllr problem in the bascmcnl. 
Id. Plaintiffs alleged, among other Uilngs, llinl tlcfenclant:1 hnd a 
duty to disclose the waler leakage because il n(fected the health 
and safety of Lhe phinliffs. Id. al 269. Affirming the juditment in 
favor or two of Lhe three defendants, the court found Lhat the 
wattr problem did not affect the health or safety o( plainU{rs. /d. 
at 271. In so doing, u,e court confirmed that "U11: doclrlnc of 
cawat emptor ... should remain alive and well in Lhe slluulion 
..• where the alleged dufccl docs nol affect health and safely." Id. 

b. Defect or condition muKt not be readily ob.wervllble to 
the buyer 

In nddllion. the latent defect exception requires the defect 
or condillon must be unobservable to the buyer. If the defect 
or condillon is patent, the doctrine of caveat emptor applies, 
and sCJllcr and/or broker have no duly to disclose Lhe defect or 
condition. histead, al I seller nntVor broker musl do Is provide 
buyer with an opportunity lo determine the defect 0 1· condi­
tion through inspection of the residential real estnlc. An 
example of lhls requirement Is given in C.ompass Poi11I 
CQndominium Owners Ass'n. u. Pirsl Fedaral Sou. & IA<Jn 
Ass'n of F'lorence. 641 So. 2d 253 (Ala. 1994). The plaintiffs In 
Compass Point purchased from n bank a cundominlllm lhal 
1ml obvious water problems. Id. M 254. Plaintiffs broughL suil 
againsl lhc hank when they learned the bank fi1llccl lo disclose 
a lhird-party report that delniled the waler lnLrU$iOn. /d. 
Rejecting plaintiffs' arguments regarding failure of defendant 
bank lo disclose the report, the Alabama Supreme Court 
nf(irmed lhe ltial o:iurt's summary Judgment in favor of defen­
dant based on Uic fac.L thnt "plaintiffs had ample OJ>porLunily 
Lo insped the condomlniumi1" in order lo detect the waler 
dnmoite. /d. al 255-256. Sea afsa llla.tJ/ock v. Car.I/, 709 So. 2d 
1128 (J\ln. 1997) (fact that buyers knew of water damage 
before Lhey purchased home precluded buyer~ from asscrling 
lnlenl defect exception to the rule o( caveat emptor). 

c_. Defect or condition must be known lo Lhe scllcr/bmker 
The Lhlrd, and final, requirement o( the latent defect excep­

tion Is seller ancVor broker must h11ve knowledge of U1e dcftc:l 

or condllion. To meet Lhls requirement, the buyer musL show 
Lhe seller ancVor broker had actual knowledge of U1c defect or 
condillon. Simple aJlegalions lhal seller and/or broker knew of 
lhe defecl or condilion arc lnsufllcicnl to show knowledge. For 
example, in Williamson v. Realty Champion, plaintiffs pur 
chil!led a home that ullimately turned out Lo have a number of 
s~ructural defects. 551 So. 2d 1000, !001-1002 (Ala. 1989). 
l'lainllff$ $ued Uie real eslaLe brokerage firm lhnl ~old lhc 
home, alleging the firm had fnilcd to disclose u,e.,e dcfocts. /d. 
at L002. I loweve1~ plaintiffs failed to produce evidence showing 
de(cndntil had any knowledRe of the defects. Id. F'lndinit no 
Sl1Ch evidence of knowledge, therefore, the 1\laban,a Supreme 
Court ammied lhe judgment in favor of de(endanL Id. 

3. Existence of a Spl.\Clal Relationship Between Buyer and 
Sellcr/Rroker 

A I hird exception to Lhc rule o( cav~al em,,tor c1s il applies to 
Lhc sale of ~tsed tesidenlial real estnle occurs when ~here exists a 
special rclaLlonship between the parties which creates a duty on 
lhe part of the seller and/or broker to disclose defects or condi­
tions In U,c real estalu. See, e.g .. Cole v. Farmers &change 
Bank, 1999 WL 820799 (Alil. Civ. J\pp. 1999): sec also Ala. Code 
§ 6·5· 102 (l 975). A special relationship between bu~er and sell­
er and/or broker can arl!le In two general circumstnnces. 

The firsl circumstance in which 11 $pecial relaLionshlp e-an 
nrlsc Is the situation in \vhlch scllet and/or broker ond buyer 
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enter into a nduciary relationship. See Calo u. Lowder Really 
Co .• 6:10 So. 2d :na (Ala. 1993). When lhc parties are deemed 
to be in a fiduci11ry relationship, the seller t111cVor broker must 
.itl in lhc buyer's besl inl\:rcsls, which Includes disclosing 
any mntcrlal defects or condillons In the rent estnte thnl 
buyer ls purchasing. Generally, ony nrrnngemenl between 
seller ancVor broker and buyer in which seller nncVor broker 
ngrce lo perform for or act on behalf or buyer would Rive rise 
lo a fiduciary relationship. 'l'he most common such arrange­
ment Is un oral or written a11.reemenl in which the broker 
a~recs to represent the buyer in a transaction Involving the 
purchase of single family rcsidc:nllnl real estate. 

The second circumstance In which n special relationship 
can arise involves unequal h!lrgainlng power between the two 
parties. In lhls case, If buyer lacks the snme bargaining power 
.1s seller. then seller may be required to disclose any material 
defect or condillon in the rcsidenlinl real est11te over which 
the 1>artlcs arc bargaining. Sea, e.g., Jim W<1ller llomes, Inc. 
t). Waldroµ, 448 So. 2d 30) (Ala. 198:~) (slnl inA that "where 
one J)arly has some particular knowledRc or expertise not 
shared by plaintiff a duly to disclose has been recoAnized"). 
However, fncts lndicalin" seller amVor broker and buycr deall 
wilh each other In an arm's length tnmsacllon tends to show 
Lhnl seller nncVor broker had no duly of disclosure. See, e.g., 
Nichurd IJrown Auclion & Real Estate, Inc. u. llroiun, 583 So. 
2d 131:i (Ala. 1991) (recognizing that "an oblignlion lo dis­
close docs 11ot 11.rise where u,c parties lo a transaction are 
knowledgeable and capable o( handling their affairs"). 

4. Express Agreement 
A fourlh exception to the rule of C(Jl!eal emptor in lhe sale of 

used single family residential real eslalc Is I he situation in which 
buyer ond seller al,lrec by conlYact lo the term~ and scope of lhe 
duties and re.~ponsibilltfas owed c.,ch other. In the usual sale, u,e 
seller Includes In the ~,e.~ contract "no warranties" and "as is" 
clauses which require the buyer lo nccepl the residentinl real 
estate ;is sold and in it.s "as is" condition. I lowevcr, buyer need 
nol occcpt these provisions and may protect himself by altering 
Lhc ogrecmcnt to include terms more favorable to his position. 
See Montgomery, 399 So. 2d at 233 (''a purcha.~er may protect 
himself by express agreement in the deed or contract for sale"); 
l..calh,muood, Inc. v. Baker, 619 So. 2d 1273 (Ala. 1992). In 
mnny sales of 1.ucd re.~ldential re11I O:!llllc, the seller may warrant 
certain a~pccL~ of the home for a certain period of lime. Such 
wammlics ellm1n:1Le the docll'inc o( caveat emptor lo the extent 
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o( lhe subject matter of lhe warranties, thus shiftln$1 Lo lhc seller 
part of the resr>0nsibility for repair of defects or other conditions. 

5. Misrepresentation of II M11terlnl Fncl 
'l'he Onol exception lo the rule of c:aueal tJmptor ru. it applies in 

the s,1le or used rc.~idt:ntial real csll.ile is lhc slluution In which 
the seller and/or broker misrepresents a material facl relating to 
U,c home sold Lo the buyer. See, o.g., Stoner v. Anderson, 701 
So. 2d l HO (Ala. Clv. App. 1997): see also Ala. Code§ 6·5·101 
(1975). In U1e misrepresenlalion silunlion, the seller and/or bro­
ker are under a duty not to misl'epresenl to buyer any malcrial 
fact Lhal buyer mi~l rely on in purchasinii the rc.,t cslalii If 
seller ancVor broker misrepresent a malcrfal fact upon which 
buyer relies, causin$1 buyer damal{e, lhc doctrine of caveat emp­
tor will not apply to protect seller :mcVor buyer from !he result­
inl{ llahilily. 1b lrlAAcr this exccpUon, plnlnllff mU5l show seller 
and/or broker (I) mi$reprcsentcd (Ii) n material fact (iii) that the 
buyer relied on itnd (Iv) Lhal caused lhc buyer injury. 

n. Seller/broker must make a mlsreprue 1,totlon 
'l'he first requirement of the misrepresentation exception is 

th:ll seller and/or broker must make 11 fnlse representation. 'l'o 
meet this requiNment, buyer must o((er direct evidence that 
selh:r and/or broker knowin,tly misrepresented a defocl or con­
dition. Evidence showinit only indirect proof that a false repre­
sentation was made is lnsuffidenl for the purposcS of meeting 
lhis requirement. Por example, In Sanders v. Wf1lle, the plain• 
tiffs brought suit .igainst the sellers of a home lhal had a leak­
in" roof and a defective supporting slruclw·c. 476 So. 2d 84, 85 
(Ala. 1.985). AL trial plaintiffs attempted to prove, among other 
things, defendants re-shingled the roof in order lo conceal lhe 
met t hal lho roof leaked. id. Concluding plaintiffs failed to pro­
duce surncienl evidence to show de(endan~ knew of lh~ defects 
in the home, lhc trial court entered summary judgment In 
favor o( lhc defendants. Id. On appeal, the Alabilflln Supreme 
Court amrmcd, statinit that "lt]hc fact that U1e defend:u1tsl 
put new shinl{les on the holl!c d()Cs not, wlU,out more evl· 
dence, give rise to the inference they inlenlionnlly misrepre­
sented mnterl.il facts about u,e roof." lcl al 86. 

b. The mlsrcprcscnlntlon must concern n mnterli1I rod 
'l'he second requirement of the rnisreprc.~enlntlon exception is 

u,e mlsrepresenlnlion must concern (i) a foci that I~ (ii) mal..:ri;_1I. 
To prove this requirement, buyer m1.1sl tirst show thll misrcprt­
sent.ation concerned a fuel Mere cmlnlon, or "puffery" as il Is 



called, Is in:1ufficlenl for the purposes of proving the facl require­
ment. See, l!.g., Cnmelius u. Austin, 542 So. 2d 1220 (Ala. 1989) 
(sellers' negative response to plaintiffs' question whether there 
were any problems wilh Lhc house "consULutcd an expression of 
opinion. not a misrepresmtatlon of facl''); 0.mpor & Co., Inc. 11. 

/Jr11anl, 440 So. 2d 1016 (/\la. 1983) (Rlltlllor's description of the 
hOu$1l':I comllllon as "excellent" was on opinion and mere 
puffery). I lowevcr. any representation thal is a dcnnlle nnd 
unequlvoc.11 sl,1lemenl of fact will sotis_(y the requirement. for 
example, In Cru.re v. Coldwell flanker/Graben Real Estate. lnt., 
plaintiffs purchased a home advertised by defendant real ~Late 
brokerage llrrn M "new." 667 So. 2d 714, 715 (/\la. 1995). After 
taking possession. plaintiffs noticed several defecls in the home 
and thereafter broughL suil again.rt defondant. /cl. l~ejecllng 
defendant's charactuiznUon of lhe use of the term "new" ns 
puffery. Lhe Alabnmn Supreme Court reversed lhc trial courl's 
jutlitmenl in filvor of the deferidanL1 ruling that "the unequivocal 
term 'new,' when applied to real estate, Is not merely dcscripUve 
I, bull I~ .i definite leitnl term thnt carries with it the Implied war­
ranly or hoblt.;1t,illly nntl prevents the broker/Hc;iltor from Invok­
ing Lhe prolecUon o( lhe doctrine o( caveat emptor." Id. at 716. 

In addition, buyer must also show the fact misrepresented was 
material lo buyer'$ dcdsion lO purchilSe the residential real 
estate. If the facl misrepresented would not have alTecled buyer's 
decision lo purchase the home, then seller and/or broker c.annol 
be liable under this exception, for buyer would hove entered inlo 
Lhe purchose regardless of U,c misrcpre.,entalion. The Alnb11ma 
Supreme Court case of Ree_ues u. Porter lllu~lrnte.~ !his require· 
mcnt 521 So. 2d 963 (Ala. 1988). 1n Raeves. plaintiffs sued 11 
broker and its ag1ml for failing to disclose termite and w11tE,r 
dama~e In a home sold by the broker to the plnlnllff:1. !ti. al 966. 
At lrlal, dcfcmdants produced evidence plninllffs had conlrllclual­
ly :1greed Lo purc.h~e the house even if there was structural 
d:.imagu lo the property. Id. at 967. The trinl court granted sum­
mary Judgmcnl In fovor of defendants, and plalntlffs appealed. Id. 
nt 964. Afnrming Lh..! trial court, the Alabama Supreme Court 
found U,e ",11legcd miMcprescntalions in lhe pre..,enl case were 
not matcrinl, because the lplaintiffsl were not, ,ind could nol, 
have been injured by reliance thereon." Id. at 969. 

c. The buyer must rely on the misrepresentation 
The third rcquiremenl of lhe mlsrc1)Y(1scnt:1.1Uon exception is 

th,1l the huyer must rely on Lhe misreprcsentalion. Hcllancc Is 
closely relnted to the materiality requirement discu~scd above. 
To mccL this requirement, buyer must show rellom:c Ot\ the 
mlsrcprcsentallon in makin~ the decision lo purchase the used 
sh1gle family ri:sidcnlial real estate. In Alfa Rl'<lflU, Inc. v. &If , 
for example, plninliffs brought suit a~insl a broker and its 
agents for mlsrcprC$Cnting U,e condiUon of a home sold lo 
plainliffs. 7J3 So. 2d 423, 424 (Ala. Clv. App. 1998). Specifically, 
plaintiffs claimed defendants failed lo di~close the roof leaked. 
Id. At trial, defendants argued plalnllffs could not hnve relied on 
dllfend11nls' representations because plilinliff~ did not bt.1111:ve the 
roof was leak-free. Id. at 425. /\s proof of the plaintiffs' skepti­
cism, defendants showed that after the r1mrcscntat!ons were 
made, plaintiffs hired an engineer to inspect the home in order 

lo connrm Lhc roof did not lea.k. Id. f.'inding Lhat plaintiffs did 
not rely on the representations of defendants, the court stated, 
''The undlspulcd fttcl that !plaintiff) wns unwillin" lo accept the 
suitemcnt of Lhe ldcfendrmt] wilhoul veriOcalion is evidence 
thnt he did not rely on il." Id. The /Jail court then reversed the 
jud~ment in favor of plalnliffs and remanded the cnse for a new 
trial based on othc1· grounds. Id. al 426. 

d. The ml3-represent11tlon must cause the buyer damage 
The final requirement of the misreprcsentnlion exception is 

lhe misr1tprcscnlation musl cause lhe buyer Injury. The evi­
denUnry showin~ required to prove injury in this case is rela­
lively low. All the buyer must show is the misrepresentation 
cnused some Injury lhal would not have resulted but for the 
misrepresentation. Injury i~ not limited lo physiClll injury, 
bul includes financial damage as well. 

Conclusion 
While lhe Alabama Supreme Court hns replaced lhc doctrine 

of caw.al <1mplor in the sale of new single family rcsldcnlinl real 
e-~tate with the doctrine of cllllCal IJ(!Jldllor. il nevertheless con­
Unucs to apply lhe d<>etrine of caveat emptor Lo the sale or used 
&inglc family rcsidcnlial real estate. However, the supreme court 
has delerminud there are certain circumstances in which lhe 
doclrlnc of caueal emptor ~hould nol apply. These circum• 
stance.~ can he groupcd lnt.O the followinst five calcl{ories: 

(1) sr,ccinc inquiry by U,e buyer; 
(2) latent <lcfccl that affects henlth nm! safely; 
(3) exl~Lencc o( a special relationshl1,; 
(4) express al(reement: and 
(5) misrepresentation of a material facl. 

The foregoing exceptions to the call(!(I/ emptor dootrine have 
helped lo mitigate the significant burdem lhc doctrine places 
on the buyer of used residentinl real estate; however, the cxccp­
lion:1 are fur Loo norrow lo provide complelc relief. The contin­
ued applicalion of the cauoat emptor doctrine lo the snle of 
used sln~lc family residential real estate can sUII Lrnp the 
unwary home huyer. As~ result, buyers of used single family 
rcsldc11Unl real estate must· continue to be aware or their unpro­
leclud position nnd take every precaution lo protect themselves 
(rom the h11rsh consequences Lhe doctrine can cause. • 
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Alabama's Code of 
Legal Ethics 

0 n Oeccmhcr 14, 1887, the 68th 
anniversary of Alabama's stale­
hood, the Alabamn SI.lite Bar 

ndoptcd 11 Code of Ethics, the first such 
American code and a subsequent model 
for lhnt or many other states. The 
nulhor was primarily Thomns Coode 
Jones. 

Col. Thomas Goode Jones was a dis­
tin~ulshed ex-Confederale offkcr. serv­
inR the State of Alabama In the dark 
Rcconslruclion days. I le served as 
Governor of Alabama twice, and was a 
member of the ConslilulionuJ 
Convcntfbn of 1901. I le ulso served 13 
ye11rs ns u Judge of the United Stales 
District Court for lhc Northern and 
Middle Districts of Alabama. 

The Alnbama Code was, In larjle part, 
subsequently rr.ade on the basis of the 
canons adopted by the Amerlcnn Har 
Association, which were presented by a 
committee that included Col. Jones. ll 
W(15 nlso adopted by the bars of 11 states. 

Thomas Coode Jones, ii young man 
who had studied law In a night etas& held 
in Montgomery by Chief JusUce Abram J, 
Walker, was intere-sted in lhc welfare of 
lhu younger lawyers of the Montgomery 
bar, and frequently assisted lhem with 
their c1ueslions and problems. They con• 
sull:ed him often about many matters, 
includint,t lhe subject of professional 
ethics. On his desk. he kepl 11 copy of "An 
F:ss.iy on Professional l~thic.f' by former 
Chief Justice Ceorge Sharswood of the 
Suprl!me Court of Pcnnsylv-.u1lt1, a dislin­
~uishcd lawyer, law professor and jurist. 
Judge Sharswood's "Essr,y" wus nrsl pub­
lished In 185,t as a "Cornpend of 
Lcclul'cs on tile Aims and Dulles of the 
Profession of Ll,c I.aw,'' delivered before 
lhe law class of lhe University of 
Pennsylvania'. but ii was not widely cir· 
culated in Alabama. Col. Jone~ consulted 
it rc,tulnrly. Many of Its principles and 
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standnrds are visible In lhu code which 
Col. Jones drafted. 

In 1881, Thom11S Coode Jones, 37 
years old nnd chairman uf Lhe Alabama 
State Bar's ''Commillec on Judicial 
Admlnislralion and Remedial 
Procedure," first recommended "Lhr,l 
the Association ap11olnl a commlllee, 
wllh instructions lo report a Code of 
L-Ogal Ethics for consideration at the 
next annual meeting." 1 lis sug"eslion 
wns worded os follows: 

"While there are slnndard works of 
~real eminence and aulhority upon 
legnt ethics, the~e arc not always 
accessible. In many iustancc.~. 
prncllces of quesllonabll.l proprh:ty 
arc U1oughUess rather than willful 
and would have been avoided if rmy 
short, concise Code of Legal Ethics 
stamped with lhe approval of the 
Oar had been in easy re1.1ch. Nearly 
every Pl'Ofesslon has such 11 work 
which is tnu1sured by its members. 
Wilh such a l{uide polnling out in 
advance lhe sentiment of lhll llar 
aAainsl pracUces which il con­
chimns, we would find them dlsap­
p<mrinf{, and should any one be 
bold enough Lo en~agc 111 1.'Vfl prac­
tices lhc Code would be ti reody 
witness for his condcmnallon and 
carry with IL the whole moral 
l)QWer of the profession .... Whal 
just complaint exisui of lnwycrs 
stirring up strife, or beinit swift to 
originate or inilinLe lilil!alion, 
would Vtlnish when the rrofession 
throughout the St,lle rolscs its 
w11rnlng vol<:e in 1,1dvnncc against 
these pernicious practices. The 
lawyer who !hall frame such a 
Code need ask no greater nor more 
enduring fame. Nothing would 
more effectively promote the ends 

or Junlice or tend more lo adwmc-0 
Judicial administration.'' 

It w:1., Ironic thal this duly was later 
a~$igncd lo Col. Jones. 

,~or whatever renso,,, this suggestion 
was nol acled upon by tho bar until a 
yc.,r later, when Major I lenry C. 
Semple, ll Montgomery lnwyer, moved 
lhnl a committee of three be appointed 
to compose a Code of ~lhlcs to be pre­
sented al the next bar meeting, and Lhal 
Col. Jones be lhe chairmiln of lhal com­
mlllee. This motion wai. carried, but 
due Lo some mlsundcn~ndlng, Lhe 
members of the committee were nol 
nnmed. Col. Jone! fell It would be 
improper of him lo proceed alone, 
rcgnrding lhe duly as very delicate and 
lmportnnt, nnd desiring the counsel and 
experience of a full commillee. 

In 1883, al the fifth annual meeting 
of the bor in Blount ~Jlrin1:ts, Col. )<)nes, 
serving as chairmun of the ~xeculivc 
Committee. aijaln brought the need for 
this Code lo lhe attcnUon of hi$ col­
leagues in his report, i.tatlng: 

"Your committee believes that n 
Code of Legal Ethics would go 
very far. using the language or our 
Constitution, 'to advance the sci­
ence of jurisprudence, to promote 
the administration of justice 
lhrou,thovt the stllle, uphold lhe 
honor of the profession of the law 
and establish cordinl intercourse 
among the m(:mb(:rs of the Bar of 
Alabnmn."' 

The commlllce recommended Lhe 
appointment of a speclnl commillee o( 
threi: to prepare n Code (If Le{(al Ethics 
for lhe Bar of Alabama, nnd reporl it to 
I he next annual mcelinR, 1'he lipecial 
committee consisted of: Col. Jones, 



chairmnn; Col. Richard Orrick Pickell. a 
distinguished soldier of the Southern 
Con(ederacy and an outstanding north­
ern Alabama lawyer; and Col. Daniel 
Shipman Troy, a veteran of the 
Confederacy, and an able lawyer. 
Although nclt her Col. l'ickett nor Col. 
Troy Look :,n active part in t:he dra(tin~ 
of Lhc Code, n dl'ufl of ll was ;ipparently 
submitted Lo them for their approval 
prior to its presenllllio11 Lo Lhc bar. 

The next meeting of the Alabama Stntc 
Bar was held in Birmingham in 1884. 
When lhe report of u,e special c.ommlucc 
was called for, Col. Jones requcstc_d addi­
Uon;il time, staling that "d:rarung a Cod~ 
of Ethic.~ is n m;it ter of such importance 
lo u,c profession that it cannot be done 
hurriedly. A 1Ar1:at detil of preparatory 
work ht1s hcen ncwmplished. i~elters 
hove been written to many eminent 
lawyers and judges asking suggeslions, 
and with u,e aid u,us obt.ained Lhc 
Chairman hnd e.~pected lo be able Lo <lrafl 
Lhe Code and submit it lo lhe members 
of the Committee in time to be acted on 
al this meelinll, The week seL aparL for 
thii; work was unavoidably tnken up by 
other duties and the committee is reluc­
t.anlly compeltec.1 lei ask the indulgence of 
the Association unllt its next meetinll," 
This re11uesl was ~ranted. 

The sevenlh ,mnual meetin!{ of the bor 
was held al lhc Capitol in 1884. When 
Ulc reporl or the commiltee was called 
for, Cot. Jones was on u,e floor of the 
St.ale Legislnlure In a debate, so lhe eon­
sidernllon of lhe reporl was postponed, 
but it was ordered to be printed in pam­
phlet form and senl to each member of 
lhc bar wil'h instnictions that they read 
It anc.1 be nmdy to discuss it and make 
suggc.~llons ,ii I he next meeting. 

In 1885, nt Lhe eiithlh annual meeting 
of Lhc bar In Muntgomery, when the 
reporl was cal led for, Cot. Jon~ wos 
involved wllh lhc U.S. CourL ll w.is 
postponed for another year. 

The nlnlh onnuat meeting WM held In 
Mont~omery in 1886. The report was 
set lo be presented on Wednesday, 
December 2, 1886. Col. Troy, a member 
of the commit,tec, stated tJ,at Col. Jones, 
as Speaker of the I louse, felt thal he 
needed lo he at lhe Le11islature in the 
morning, but moved that the reporl of 
the committee be set to be pre.~cnted at 
4 p.m. This moUon was adopted. 

Al 4 p.m., Cot. Jones arose and stated 
that an accident prevented him from 
pre~entlng the report-apparently part of 
the proposed Code of Ethic., had blown 
out Ulrough a window and was lostl 
Consid1m.1Llon Clf the Code was a~ain 
postponed, but It was 11gnln ordered lo 
be printed In a pamphlet and sent to all 
the members. 

In 18!!7, Montgomery was again Lhe 
site of the annual bar mecllng. Al the 
morning session on December 14, in the 
hall of the I-louse of R,:r,re.5entatives In 
Lhe Capitol, Cot. Jon~ al long lost rend 
lhe report of the c<>mmiUec ,,ppointed lo 
drnfl n Code of Legal Ethics, In its entire­
ly. I le further asked Lhnt lhc commlltee 
be discharged, and Uu1t further consldcr­
alion of the report be made n sµcd:,t 
order of 4 p.m. Lhal day. The bnr rca11sem­
blcd that afternoon to discuss the Code. 
The prerunbie was immediately (ldopled, 
and the remainder o( the report wns dis 
cussed extensively, section by section. 

Of interest, the shortll$t o( the 56 sec 
lions of the proposed Code was Seclion 
20, which read: "An attorney should not 
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conduct his own cause." Mr. Alex l 
London of Monlgoniery, Inter of 
Birmingham, stated thal he did nol ~ee 
any objection lo il, ''lbluL t is one o( 

the American privileges lo mn.ke n fool 
of yoursel( and ll ls "uarantccd by lhe 
Constitution, and I do nol see anything 
wrM~ in iHinyl hin~ immoral in it, and 
J move to strike the rule oul." Thal rule 
was $lrickcn. 

Following Lhe disc~1sslons, lhc Code 
was adopted as a whoh:. Al thnt time, 
there were apparently 795 lawyers in 
Alabama. and only half of them were 
members of the bar. One thousand 
cories were ordered lo be prinlcd, wlUl 
one mailed lo every lawyer in lhe slate, 
11nd to each of the judges of U,e courts 
or record. The Code wns printed for Lhe 
llrsl time as an appendix Lo I he reporl 
of lhe 10th Annual Mecti nit oft he 
Alabama State Uar. 

'fhls Code wa~ written by Col. Jone~ 
without nny model or guide, except for 
guidance from Judge Shauwood's 
"Essay." ll was adopled with wry few 
changes from Lhe original Jrnfl, and u,e 
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Alabama Strite l3~r hM lht: dlsllnclion of 
having ndopled, on December J4, 1887, 
the: nrsl Code of Lcgnt Ethic., In lhc 
country. 

In 1907, a1,proxlmtllely 20 years after 
the adoption o( U,e Code. the Alab11ma 
Stnte Bar printed and framed copies of 
lhc Code lo present lo all the courts In 
Alabama. The Alabama f,auJ Joumal 
(issue October 1925, vol. I, no. l , page 
24) rclalcd the story of Thomas Coodc 
Jones, while presiding on Lhc bench of 
the Uni Led Slllte1 District Courts (Qr U1c 
Northern and Middle districts of 
Alabama, having his courl lnlcrru1llcd 
by Mr. Alexander Troy, secretnry o( lhc 
Alabama Slate l3:lr, who presented a 
framed cony of I he Code lo lhe court. 
Mr. 1'roy stntcd, "Your hono1·, if one's lil­
erary productions arc lhe children of 
his brain, lhcn. In prcscn!lnit lhis Code 
Lo your honor, and nsklng Its nccep­
tancc, I feel that I ani but pri:senting 
you with one of your own chilurcn." 

The commillee of Lhe American Bar 
/\3socinlion on a Code of Professional 
Ethics, in 1907, as reported by Col. 
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Thomas I lamlin Hubbard of New York 
City, slali:d In part: 

"The report which I now pre~enl 
give.~ lh!! Alabama Code and lhe 
variations made by lhc Len a.~socia­
Lions other than Lhc M§Odalion of 
Lhc St.ale of Alabama lhal have fol­
lowed iL So Uiat you have before 
you in this report, as we think. the 
substance o( aU lh~l is needed lo 
prepare canons of elhics and you 
have in the maln a fonn which 
may safely be adopted; for mani· 
feslly, il is safer lo follow a itoocl 
precedent i( one ha.~ been made 
lhan Lo eslabll~h a new one.'' 

In Its final report, the commlllee of the 
American 13ar A.ssoci11.1ion, on 'l'hursdi1y, 
A~1~usl 27, t908, paid a tribute lo the 
Alabam11 Code ;,ncl llll allt hor M follow:;: 

"'fhe foundation of the draft for 
canons o( ethics, herewith submit­
ted, is the code adopted by the 
Alabama State aar Association In 
1887, and which, with bul ~light 
mocliAcations, Ii.is been adopted In 
cl~n other st.ates. The commlllec 
in U,is connection desire lo record 
their appreciation of Ute help Ulcy 
hnve received in Ulls work from 
their fellow member, Honorable 
Thomas G. Jones, of Alabama, who 
was lhe draftsman of the Alabama 
code of ethics, 11nd who attended 
the three days' s~ion of your 
committee in Washinitton, March 
30 lo April J, 1908, and moved the 
adoption of a number of your com­
mlltcc's modifications of lhc 
AJabamti code draficd by him more 
Limn n score of yenrs ago." 

This history of the Code of 8Lhit$ was 
written by Col. Jones' son, Jud~c Walter 
Burgwn Jones. 'fhe Code of Ethics Itself 
Is ~lated In Alabama Reports, volume 
118, and reprlnU:d in the same book as 
the above-mentioned h.islory, beginning 
on page 259. 

In 1998, a historical marker was 
placed outside the Alabama State Bar 
building in Montgomery, giving II histo­
ry of lhe Alabama State Oar. A portion 
of that marker read~: 

"Thoma.~ Cootie Jone..~ of Montgomery 
drafted a code of professional clhics, and 

on l.)ccembcr 14. 1887. the Alabama Bar 
bec:imc the flrsl in lhc country lo adopl 
n code o( legal ethics. The Alabama code 
was U1c foundation o( the canons o( 
clhlcs later adopted by the American Bar 
Assoclalion and by other slntes." 

Additionally, o museum display has 
been set up in Lhe Alnbama Judicial 
[)cpartmenl building in Montgomery 
which conlnlns some of the clocumcnt.s 
used in compiling the Information for 
this nrtlclc. This display also Includes 
one of the framed original copie& of lhe 
Code (on lonn from the Jnckson County 
Lnw Library) which wru; distributed to 
all the courthouses In the state in 1907. 

The information contained in this 
article was taken from lhe followinf( 
~ources: 
1. The l1lat1ama I.aw Jo11mal. October 

1925, vol. 1., no. 1. n. 24. 
2. Hon. George Sharswood. LL.D., An 

/tssa11 on Pro(essional l?thics, 5lh 
edition, In the Memorial. 

3. "Canons o( Professional T~thics, Their 
Genesis and History," Notre Dame 
fAIIJUC!Y, vol. 7, 1931-32. 

4. "Final Reporl of the Committee on 
Code of Professional ~:thics," Reports 
of the American Bar Association. vol. 
XXXIII, 1908. 

5. "Code of l)thic.~ Adopted by Alabama 
Stale Uar Association," Alabama 
Neports, vol. 118, 1897, p. 259. 

(j, "The Alilbama Code of teital l~ihics,'' 
n,e Alabama IAU!J/er, vol. 2, p. 245, 
July 19d 1. • 
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OPINIONS OF THE GENERAL COUNSEL 
By J. Anthon11 Mclain, general counsel 

Question: 

Lawyer­
Witness 
Rule Not 
Applicable 
to Pre-Trial 
Phase of 
Litigation 

J. Anthony McL•ln 

"In June l988 Ms. Doe came lo me for 
advice In regard to her work-related injury 
whllo in lhc umploy of ABC on or about 
Fe.bru:iry 1988. During the course of my 
representa Lion of Ms. Doe, facts c:mne to 
my attention which would Indicate Lhat 
she was harassed by u,c cm1)loyer at1d, 
more parlicularly, Its plant nurse. I had a 
number of conversations wiU, the allor­
ney for ABC, the personnel manager for 
ABC, a rehabilitation nurse hired by the 
workmen's compensation carrier, and Lwo 
cmployfll!.~ of the workmen's compensa• 
ll011 carrier concerning my client's med• 
ical condiUon :u,d u,e facl lhat I thought 
she was bclng harassed by the plant nurse. 
On two or three oceaslons l was contacted 
by the personnel manager of lhe company 
who desired to know when my cllent 
would be returning to work. He was quile 
insistent upon obtaining this knowledge 
hec:ause he said he needed to make provi• 
slons for replacinit her if she would not be 
hack and needed to take care of other 
admlnlsb'alive maLLen;. liasecl on in(orma­
lion Lhal I obt.alm:d, 1 wrote the personnel 
mrmagcr a lctlcr stating that my client 
would nol be returning Lo work because of 
Lhe recommendations of her docturs con­
cerning her medical and n,cnuil condition 
resulting from her injury. Upon receiving 
my letter the personnel 1nw1ager mailed 
to me a letter st:.~ling that he considered 
Lh«t my clienl had quit. To my knowledge 
I h11<l no fvrther contact wilh the person• 
net manager after this point. On 8-28-89 l, 
along with co-counsel, broui;lht a suit 
agalnsl ABC on behalf or M$. Doe in lhe 
Circuit Court of Anywhere! County. The 
suit alleged Injuries compenSl)blc under 
lhe workmen's compensat!M l11w of Lh<: 
state of Nabnma and also stated a claim 
for wron~ful discharge or termination 
under the Sill11e workmen's act. These two 
c;iuses of action were Inter .severed for se1,­
arntc trial. A Jury tri,11 was requested by 
U,e piaJnLlff for cause of action ~ased upon 
wrongful lerminatinn. 

"During the couna: of dl~covery the 
deposition of the personMI manager, 

Mr. Smith, was taken by Lhe plaintiffs. 
At the deposition Mr. Smilh made u,e 
rollowini,t statemenl when asked about a 
eonversr1tion thal he held with me: 

Ptlge:; 132, I.Ines 13 & 14: 
Q. 'Okay. Do you recall anything 

else that was said in those dis• 
cuss ions?' 

Paitcs 132, Lines l 5 & 16: 
A. "fhc only thing that T remem­

ber specially lhitl Mr. C lold me 
was when she qulL.' 

~g~l~ 1 Lln~J~J8&l~ 
Q. And what was that?' 
A. Thal, In essence, Ms. Doe has 

quil and she will not be return­
ing to work.' 

"Subscqucnl'ly lhe dcfcndanl AI3C 
noticed my deposition and IL was taken 
in part but not concluded on lhe 6th of 
March 1991. 

"At my deposition, counsel for Lhe 
defendant raised questions about the pro­
priety of me conlinuing to represent my 
client and lestifyin~ ill lhe lrial of lhe aise 
lll'ld cited dlscipllnary rule 5-101(13) of the 
Code of Professional Responsibili(r; of the 
Alabama Stale Bat. I have consistently 
maintained lo the altomey~ for U,e defen­
dan~ and the court that base<.! upon l.he 
discovery that we have had lo dale, LI1llt IL 
would not be necessal')I for me to tcsUfy 
in the case unless the personnel manager 
for lhe defendant or the workmen's com­
pensation nurse or Lhe employees of lhe 
insurance carrier testified as to malters 
U"1l were discussed between us prior to 
the rn.~Li~1tion of th~ lawsuil, and lhat 
such tesllmony was contr;iry to my 
understanding of our eonversation. l have 
not heard anything to date lhaL would 
lead me to believe thal l would be called 
as a witness for the plaintiff in U1e cru;e In 
chief or for impeachment purposes 
a~ai11st defendants' witnesses. My feeling 
is that the only testimony I mighL give 
would be for impeachment of one of the 
defense wilnes~es previously mentioned i[ 
u,ey were lo change their testimony or 
testify to facts lhal were contrary to my 
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mernory of said communicaUons. 
"Because the defendants have made 

various remarks cam:ernini;t the propri­
ety of my representing my client and 
testifying as a wiLness al the trial I 
W()uld nppl'cciate It very rnuch I( you 
could answer Lhe following queslions: 

1. First, can l continue to reprc• 
sent Ms. Doc th1·oughout the 
remaining dlscovel")I proce• 
dures in this case? 

2. Can I represent Ms. Doe at the 
trial of thij wrongful discharge 
action and/or workmen's com­
pensation action? 

3. I( I am called upon lo give Les· 
tlmony to impeach defendants' 
witnesses concernin~ my com­
munications with Lhem would 1 
be required to withdraw? 

4. lf il bccmn1:$ apparent lhal ( may 
be called upon for the ~ole pur­
posll of im1)cachl11g Lcsll,,10i1y 
given by the dcfandant's witness, 
cs concemlng whether or not the 
plainti(( voluntarily terminated 
her employment, may 1 continue 
as her attorney and give such tes· 
timony or am I required to with­
draw at thal point? 

5. If the defendants call me as a 
wilness, would I be required lo 
withdraw?" 

Answer, Question One: 
Yes. the lawyer-witness rule is 

nol i!pplit;.tble lo Lhe pre-trial 
phase of litigation. 

Answer , Question Twoe 
You may represent Ms. Doc al 

the Lrlal of lhe workmcm's compen­
salion action since It is "unlikely" 
that you would be a "necessary wil· 
ness." The answer to your question 
concerning the reprcsent:alion of 
Ms. Doe at lhe trial o( the wron~ful 
discharge is contained in three, 
four am! five below. 

Answer, Questions Three, 
Four & Five: 

You must withdraw from the 
representi,itlon of Ms. Doe ln the 
wrongful discharge acl!on, If, al 
trial, you are called upon to tesUfy 
concerning whether or nol l:he 
plaintiff voluntarily termi1,ated 
her employment, unless with· 
drawn! at that point would work 11 
substantial hardship on your 

• fWf:t:)t(dJfM+• TlwA/Ob(urla U1wpJ1r 

client. Your withdrawal in this 
instance would be mandated with­
out regard to which r>arly called 
you as a witness. Voul' disqualifi­
cation In Lhls malter, however, 
would not extend Lo co-counsel or 
other members o( your nrm. 

Dlac1Jaalon: 
Rule 3.7 or the Hules of Pro(essionnl 

Conduct of the Alabama State Bar. effec• 
tive January 1, l 991. continues the tra­
ditional and well-established proposi· 
tion that a lawyer who i·epresents n 
client in a lltisiated matter may not {llso 
appear in that matter as a witncs~. Rule 
3. 7 provides as follow$: 

"Rule 3.7 Lawy<?r as WitnEs~ 
(a) A lawyer shall not act as advo­

cate at a Lrlal in which Lhe 
lawyer is likely Lo be a neces­
sary witnoss, cxcepl where: 

(l) The testimony rel ales to 011 
unconlestad Issue; 

(2) The Lesl:lmony relates Lo Lhe 
1~:1ture and vaJue of legal ser· 
vices rendered in the case; or 

(3) Dislluallncalion of lhe 
lawyer would work substan· 
Lial hardship on the clienL. 

(b) A lawyer may acl as advocate 
in a lrial in which another 
lawyer in the lawyer's firm is 
likely to be called as a witness, 
unless precluded from doinA 
so by Rule 1.7 or Rule 1.9." 

The prioi• lawyer,wilness rules, OH 5. 
JOl(B) and DI~ 5-l02, contained the some­
what vaRue hmg1,1r1ge rcl,lardlnl{ I.he condi­
tions that would lead to disquaHAct1Lion, 
i.e., when a lawyer "knows or it i11 obvious 
U1at he or a lawyer ln his nrlTI ought to be 
called as a witness." The effect o( this lan­
guage in some Instances c-aused counsel to 
be disqualified 011 mere speculation. The 
language in new Rule 3. 7 is more carefully 
drawn requiring withdrawal only when Lhe 
lawyer is "likely'' to be a "necessary11 wit· 
ness. Consequently, the decision to with­
draw can, in Aood faith, be delayed to a 
lime closer to the date of the triitl. At that 
point, the lawyer would then detcrmil'lc 
whclher his continued representation al 
trial would be perrnitlcd under any o( the 
three excepUons In 3.7(a). 

The third exception (Rule 3.7(a)(3)l to 
the lawyer-witness rule is the mosl impor­
tant because It permits an equitable bal­
ancinR of the interest of the parties. 

Consequently, a lawyer may contln\,le as 
an advocale al trial even though he is a 
wltne~s If the harm lo his cl.lent eaused by 
his wllhdrawal Is not outweighed by the 
harm to the opposing i,arl)'. Th is excep· 
tion is similar to the exception found in 
DR 5·101(6)(4) but is less 1·eslrictive. The 
language in DR 5-10](6}(4) permilted a 
lawyer to continue as an advocate al trial 
if his disqualification would "work a sub­
Sl(lnfial hardship on Lhe client because of 
lhe dislincliue value of thu lawyer or his 
nrm a.~ co1,1nsel In a p:.irllcular case." 
(emphasis added) The new language per­
mits a b!tlanclng of the equities without 
tylng substnnllal hardship lo the distinc­
tive value of the lawyer. 

l~inally, Rule 3.7(b) makes it clear 
that the disqualirication is personal and 
is nol imputed to other members of the 
lawyer's (inn. Thus, a solution, and a 
faclor, in balancing Lhe equitie5 
involved in disqualification is Lo permil 
another lawyer in lhc firm lo continue 
the trial should Lhat become ,~ecessary. 

Tn the: facl situation lhat you pose: you 
state, ''I have consistently maintained to 
the attorneys for the defendant and U1e 
court that based upon the discovery that 
we have had to date that it would not be 
necessary for me to t.esti(y in the case 
unless the personnel manager for the 
defendant or Lhe workmen's compensation 
nurse or lhe employees of the insl,lrancc 
carrier testified as to mattet5 that w11re 
discussed between us prior to lhe lnsliga­
Llon ofU,c lawsuit aml lhal such lcsUrno­
ny was contrary to my understandlng o( 
our conversation." In view of your uncer­
tainty concerning whether it will be neces­
sary that you be a witness, you may delay a 
withdrawal decision to such lime that any 
uncertainty is resolved. It should be noted 
that IL does nol become "necessary" that a 
lawyer be a witness simply bec.1use the 
opposint:1 party assert.~ that lhe lawyer ha.~ 
knowled~e Lh!tl rnighl be relevanL 

If, In fad, il doc~ become "11ccessary" 
thal yC>u be called as a witness. whether 
before lrial or during trial, lhen you 
must withdraw as counsel al U1e trial 
unless your testimony relates to an 
uncontested issue or withdrawal would 
cause a substantial hardship on your 
clienl. ln this regard, if possible, you 
should prepare co,counsel to proceed 
with the trial should iL become neces-
sary for you to be a witness. • 
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Q DISCIPLINARY NOTIC ES 

Notices 
• John Tho1t1M Krouttlir1 whose 

whereabouts arc unknown, must 
answer the Al11bamt1 State Bar's for· 
mal disciplinary charges within 28 
days of Maroh 15. 2000, or there· 
after, the charges contained the1·ei11 
shall be deemed admitted and 
appronriate discipline shall be 
imnosed Mainsl him In ASl3 Nos. 
97-371.(A), 98-27A(A) and 99-
129(A) lleft)rc the Oiseipllnaey 
Board ofthc Alabama State Bar. 

• Harold C. Quattlebaum, whc,i;e 
whcr1?abouts are tuiknown, musl 
a11swcr U1e Alabruna State Bar's for• 

Reinstatements 
• On October 28, HJ99, Cul( Breer.e, 

Florida lawyer Richard E. Jesmontb 
was reinstated to the roll of the 
Alabama Supreme Court as an attor­
ney authorized tu praclici.: law in lhe 
courts of Alnbama. IASB Pet. No. 99-
0061 

• I luntsvllle 11tlOrney Carter Alan 
Robinson wa~ relnstatl!d lo lhc pr11c­
Hee of law in the Slate of Alabama by 
order of Panel JV o( the Disdplinury 
Board, effective January 5, 2000. 
!Rule 20(a); ASB Pel. No. 99,07) 

• Jasper atlorney Lan')' Edward Smith 
was reinstated to the practice of lnw 
in the State of J\labama by order of 
lhe Disciplinary Board of the 
Alabama State Bar effective October 
22, 1999. (ASl3 Pel. No. 99-021 

• The S\1preme Court or Alabama 
entered an order rein~tatin~ 
11 untsville attorney Otivid Euge11e 
Worley to the prnctkc of law In the 
State of Alabama, effective November 
17, 1999. This order was based upon 
U1e dcclslon of Pru,cl 11 of U1e 
Disciplinai·y Board. IASB Pet. No. 98· 
09] 

• Fiikifi91 fjulH. 71m 11/abama IAJWJIUT 

mal disciplinary charges within 28 
clays of March 15, 2000, or there­
afte1~ the char~es contained therein 
shall be (]eerned 1H.lrnltted and 
appmpdatc discipline shall be 
imposed againsl him in ASB No~. 
94-014 (A), 94-l~B(A), 94-222(A) and 
95-279(A) before Lhc Disciplinary 
Board of the Alabama State Bar. 

• Rlchnrd Jude s ,,urlln, whose 
whereabouts are unknown, must 
answer the i\lahama State Bar's for­
mal disciplinary charges within 28 
days of March 15, 2000, or there­
after. the charges contained therein 
shall be deemed admilted and 
appropriate discipline shi1II be 
imposed agalnsl hirn in ASB Nos. 

Su9pension11 
• Effective January 3, 2000, attorney 

Gregory MU11s Hess of Mobile has 
been i.uspended from Lhe pracli<;c of 
law in the St'.itc of Alabama for non­
compliance with Lhe 1998 Mandatory 
Conlit1ulng Legal Education require­
ments of Lhc Alabama State Bar. 
(CLE 99~131 

• 0 11 Dc:ccmbc1· 27, 1999, the Alabama 
Supreme Courl amrmed a 120-day 
suspension for Birmingham attorney 
Dnvld Malcolm Th.nner. Tanner was 
given Lhe suspension followiM a 
hearing be(ore the Disciplinary 
Board, Panel V, on October 19, 1999. 
The hearinR was held to d1:terminc 
appropriale disc;lpllnc in fivt cases 
pending against Tonner. The cai;cs 
primarily itwolvcJ willful Mglccl o( 
cl lent malters and Lhe (aJlurc to 
cooperate in the Investigation of u,e 
underlying complaints themselves. 
Tonner allowed defaults to be entered 
on lhe merits of each case. The com­
plaints were filed between 1997 and 
1998. Tonner offered miti~atin~ fac­
to!'$ due Lo several per$on.il problems 
within thal tirnc period. Prior Jiscl­
PliM was considered titid rcslilullon 

99-041 (A). 99-48(A), 99-49(A)1 99-
72(A), 99,80(A), 99-125(fl), 99-
134 (13), /lnd 98-337(A) before lhll 
Disciplinary Board of Ilk AlabMrn 
State Bar. 

• Wlllh1m Bartlett ~ loT, wJ,ose 
WhRrlllibout~ arc unknovm, inusl 
answer Lhc Alabama State Bar's for. 
mC!I disciplinary charge.~ wilhln 28 
days o( March 15, 2000, or there• 
after, the charges contained therein 
shall be deemed admitted and 
appropriate discipline shall be 
imposed against him iri ASB Nos. 
96-331 (A), 96-332(A), 96-374(A), 
97-093(A) and 97-116(A) before the 
Disciplln;iry Board of lhe Alabama 
Stale Bar. 

ls a condition of reinstatement. IASB 
No. 98·081 (A), et. af.J 

• On December 27; 1999, the Alabama 
Supreme Court affirmed a 91-day sus• 
pension for Birmingham attorney 
Scan Edward McLaughlin. 
McLaughlin tendered a conditional 
guilty plea which called for the impo­
sition o( lhe suspension in relurn for 
McLavRhlin's fluilty plea to all 
charges In the lhrec underlying cases. 
In one case. McLaughlin was hired to 
represcnl a cllcnl on DUI charges. 
The client had sever,J prior OUJ con• 
vicUons. Laughlin altcmpted lo get 
the client's ex-wife to pay the legal 
(ees associated with his represenlation 
of this client. The client's ex-wife 
refused to pay lne chan~es. Thereafter, 
McLau~hlin Wl'ote the cLient's elderly 
mother an inflammatory letter In 
hopes lhat she would pay his fees. 
McLaughlin nll.ld 11 nol:icc of tis pet1-
dens on properly owned by the 
client's mother, without legal basis of 
any kind. This nolice Interfered with 
an attempt to sell tbe property. In a 
separate case, McLaughlin was hi,·ed 
to represent a foreign m1tural in an 
immiRratJon matter and was paid a 



retainer or $1,000. The cUcnl was 
nlready in the United States bul was 
eligible for "1>ermanent re.sidenl sla· 
lus." McLaughlin fujled to meet de.ad 
lines Imposed by lhe Immigration and 
naturallialion Service and failed to 
conimunlcnte wilh lhe clienl. Al one 
point, McLaughlin c.onlinuw c1 criti­
cal hearln~ lo~ d:itc beyond a statuto­
rily imposed deadline. Ali a resull, the 
clienl's permanent resident slalu.~ was 
procedurally denied. The client then 
hired another attorney lo fight depor­
tation by lhe lmmiin,ition and 
Naturnli1.ation Service. In a third mat­
ter, Mc.1..iuithlin was representing 11 
woman In a domestic matter. At one 
point during the rernesentation, 
McLaughlin exposed himself to her. At 
othe,· Llme11, McLaughlin had tried Lo 
itet her to engage lo sexual activities. 
IASB No. 97 -363(A), et. al.I 

• IWective December 8, 1999, attorney 
Pnul R. Knighten of Marietta, 
Ceorgin has been suspended from 
the practice of law in LhC! Stale of 
Alabama for noncompliance ,vith U)c 
1998 Mandolory Conlinuing Legal 
gd11cation requirements or U1e 
Alabama Slate 8ar. ICLE No. 99-461 

• By order o( lhe l>isci pli naiy Board, 
P,mcl I, Mobile allorncy Vader AJ 
Pennln,tton has l'Cceived a three-year 
su~nenslon, effective January l , 1992. 
Pennin11ton was previously interimly 
suspended by the Disciplinary 
Commission or the Alabama State aar 
while several dlsdpllnary Iii~ were 
pending against him. Pennington 
entered a guilty pie.a to charges p1.md­
ing againsl hlm In certain of lhcsc 
c.1ses in exchange for a ftxcd suspen­
sion of Lhree yenrs, effecllve January 
1, ·1002. The cases we1·e resolved In an 
efforl to nllow Pennington's pelillon 
for reinstatement to the practice or 
law to nroceed consistent with the 
Alabama Rules of Disciplinary 
Procedure. The records of the 
Disciplinary Commission renected 
that sornc 25 disciplinary me..~ were 
pending ngninst Pennington at the 
lime he peUUoned for reinstatemi:nl. 
While Lhe plea fixes Pcnnlnglon's sus­
pension at three yenrs, Pennington 
will still he required to undergo the 
r<:lnstaLcmenL process. [ASB No. 89· 
418 et. al.I 

• By order of the Discipllnory Board of 
the Alabilma State Bar, Be55cmcr 
lawyer Richard I.my McCJcndon was 
suspended from the practice of law 
In lhc St.ate of Alabama for a period 
of 91 dnys with the impu:lition of the 
91 •day suspension Lo he guspendeu 
and held In abeyuncc pending 
McClcndon's successful cornplellon 
or a lwo,year probationary period. 
This discipline was imposed pursu!lnt 
to McClendon's pleas or guilty In two 
separate matters. Tn one case 
McClendon pied guilty to violating 
RuJC5 1.3, 1.4(a) and 1.l 6(d), 
11/abamu Rules of Professional 
Conduct. In lhc stcond case, 
McClendon willfully neglected legal 
molters enlrusled to him by doing 
lillle work on lhe client's behalf. I le 
also failed or refused to prom1,t1y 
respond to reasonable requ!!sls for 
Information from each client rcgard­
ln~ their case. In one matter, 
McClcndon failed to promptly deliver 
Lhe client's file upon termlnnllon of 
the rcpn:$Untation and the request of 
lhe dicnl. IASB Nos. 98-09(/\) nnd 
99-193(All 

• Blrmit,gham allorney Phillips 
Russell Thrver wa.~ i;u~pendcd from 
Lhe practice of law In Lhe Slntc of 
Alabama for a ,,cried or 45 days by 
order or the DiscJplln.iry 130:,rd, 
effeclive November 16, 1999. ·n1rver 
pied guilty to solicillng profes~fonul 
employmenl from a prospecllvc 
clienl with whom he had no familinl 
or currenl or prior professional rcln­
lionship, a violation of Rules 7.3 (b) 
and 8.4 (a), Alabama /lutes of 
Professional Conduct. 'lnrver was 
automatically reinstated to lhe prnc­
licC! o( lt1w effocllvc l)eccmbcr 3 t, 
1999. IASD No. 97-218(A)I 

• Effective November :l2, 1999, attor­
ney David Garrett Hooper o( 
Montgomery was i1uspcndtd from the 
practice of lnw In the Sllltc of 
Alabama for noncomplinncc wilh lhc 
1998 Mandatory Continuing Legal 
Educrition requirements o( lhc 
Alabama Slote Bnr. ICJ.,E 99· 141 

• Effective December 6, 1999, allorncy 
William Clnyton Wnllnce o( Gulf 
Shores was susl)ended from the prac­
lice or law in the Stale or Alabama 
for noncompliance with the 1998 
Mandatory ContinuinJ( Lel(al 
EducnUon rcqulrcmenls of the 
Alabama Stale Bar. lCLI~ 99-311 

• Effective December 6, 1999, attorney 
Joan Charlene McLendon of Conway, 
Arkansas was sunpcndcd from the 
practice o( l:iw In Lhc Su1Le or 
Alabama (or noncompliance wllh the 
1998 Mandolory Continuing Legal 
Education requirements of the 
Alabama Stole Bar. I CI.E 99·221 

• Effective October 20, 1999, nttorney 
Michael Normnn McIntyre of 
Birminghnm was suspended from lhe 
practice of law in the State of 
Alabama for noncompliance with lhe 
1998 Mandalory Conllnulng Legal 
Educatlcm requirements o( the 
Alabama State Bar. !CLE 99-2 Ll 

• Effcclive OcLobcr 26, 199H, Michael 
Norman McIntyre was rcinstntcd to 
the practice of lnw by fulfilling his 
1998 requirements. (CLH 99-211 

• Effective October 18, 1999, attorney 
llfiehael Bray llouston of Mobile was 
suspended from the practice of law 
in the Slate of Alabama for noncom­
pliance with Lhe 1998 Mnndalory 
Continuing Legal f;ducatlon require­
ments o( the Alt1bama Stl te Bar. 
1c1,i:; 99.151 
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• Effective October 26, 1999, attorney 
John A. Blnnton, lll of Columbiana 
was suspended from the prnctice o( 

law in Lhe Slate of Alabama for non­
compll:ince wilh Lhc 1998 M,tndalory 
Co11tlnulng Legal Educiillon niqull'e­
menls of the Alabama Slalc Bur. 
ICLE 99·31 

• Effeclive October 26, 1999, allorncy 
Rose Marie Jones of Birminghum 
was suspended from the practice of 
law in lhe State of Alabama for non· 
compliance with the 1998 Mandatory 
Co11tinuin1t l,eital Education require­
menl.s of the Alabama State 13ar. 
l Cl.I~ 99-181 

• Effective October 26, J 999, attorney 
John Gre~ory Wolinsld, prilcticinlt in 
Columbu~, Ceori,tia, wal, suspended 
from the practic11 of law in the State 
of Alabama for 11oncomplltincc wilh 
lhc 1998 Mandatory Conllnulng 
Legal Educ.ilion requiremcnts of Lhc 
Alabama State B&r. [CLE 99-33) 

• On November 17, 1999, U1c 
Dlscipllnary Commission of lhe 
Alabama State Bar lnterimly sus­
pended Birmingham attorney Dennis 
Michael Barrett on Lhe grounds thnl 
his conduct was causin" or was I ikely 
to cause immediate ,md serious 
injury lo a t licnl or to the puhlic. 
The Disciplinary Commission found 
Lhi1l Barrett had misappropriated a 
substanlial sum of client money 
from Lhe lrust accounl of lhe law 
tirm of Barrell & Poore, P.C. Pormal 
charges wel'e tiled by the Alabama 
Stale Bar's Office of U,e General 
Counsel on December 22. 1999. 
!Huie 20(a), ASB Pet. No. 99-0081 

• Baldwin Counly attorney William 
(;layton Wallace was suspended from 
the practice of law in the State of 
Alabama for a period of two years. 
cffeclive November 18, 1999, by order 
of the Alabama Supreme Court. The 
Alalxur,a Suprcl'li11 Courl entered il.s 
order based upon Lhc decision of the 
Disciplir1ary Board, Panel IV, of the 
Alabama State Bar. A default Judgment 
was entered against Wallace finding 
him guilty ot' violating Rules l.l , 1.3, 
l .4(a) and 8.1 (b), Alabama Nules or 
Profcs.~ional Conduct. Wallace was 
retained to represent a client in «n 
uncontested divorce and paid $525 for 
his services. Thercafh:1; W.illace did lil-

- - -
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Lie work i 1, the matter, failed or re( used 
to communicate wilh the client 
re"ardin" the matter 1md eventually 
abandoned his client and the practice 
of law. Durin" the COl•rse cf the disci­
plinary proceedings, Wall,ice failed or 
ref used to resp()l'ld to requests for 
lnJormallon from LI,e Office of the 
General Counsel and the Baldwin 
County Bar Association local grievance 
committee. [ASB No. 99·2l(A)I 

• On October 21. 1999, Panel 1 of lhe 
Disciplinary Board imposed a 45-duy 
suspension on Birmingham attorney 
Chuck Hunter. The suspension is to 
be held in abeyance while Hunter 
~erves a one-yeilr probationary term 
wilh sp!.!cial conditions. Hunter was 
round gullly of a vlolaUon of Rule 
8.l(a), Ruh~ 8.4{c) and Ruic 8.4(g) of 
the Rules of Pl'Ofessionul Conduct. 
The Disciplinary Board found thnl 
Hunter had submitted a false 11ffi­

davil from one o( his clients. The 
amdavit was senl to the bar, 
unsigned, in connection with a griev­
ance Hunter had filed Mainsl ,moth­
er attorney. The affidavit was never 
s1,1bmilted ,,..,ilh a siAnillure bec;iuse 
the clienl refused Lo siFtn iL due to 
Lhe purported untrue st..ileinenl con­
tained therein. I.ASB No. 98-250(A)I 

Public Reprimand• 
• On Di;ccmber 3, 1999, 'l'exas attorney 

Rolando Gnrcin, who was admitted pro 
hoc vice In Ll,c Circuit Court of Mobile 
County, was publicly rcprlmilfldcd for 
engaging In Improper trial publicily, 
en gag Ing In conduct that adversely 
affects the administration of justice 
and en~agin~ In conducl that adversely 
renecl$ on his fitness to pracl ice law, 
violations of Hules 3.6(a), 8.4{a)(d) and 
(R), Alahama Rull.!S of Professional 
Condu~·t . Carcia was reprimanded for 
comments made durinA a press confer­
ence, in which he wa~ a parlicipant, 
which Improperly crlUdzed lhc rulings 
and questioned u,e integrity o( Lhe cir­
cuit judge presiding in U1e c.isc in 
which he nppeared as counseJ. [Pro 
hac vica admission I 

• On December 3, l999, Birmingham 
attorney Chuck Hunter received a pub• 
lie reprimand without general publica· 
Lion. 'l'he reprimand was the result of a 
conditional i:tuill)' r lea tendered by 

Hunter for havln~ violated Ruic l.5(c) 
of lhe Rules or Professional Conduct. 
Hunter represented a client inn dog 
bite case. The client tem1inated 
Hunter one week before trial and 
sou!lht other counsel. The client's case 
~eltled for $7,500 ,ind I lunter ()Sserted 
a lien for $2,250. Thi! trial court 
reduced I lunlcr's lien to $750 and 
based Its decision 011 u,c fact U11.1L 
Hunter did not have a \\lrlltcn conlmct 
agreement in a contingent fee case as 
required by Rule J .5{c), A.R.P.C. The 
courl also noted, in rectucing the 
claimed fees thal Mlmler's se1vices 
" ... were of no substantial value to the 
rlaintiff.'' [ASB No. 98-249(A)I 

• On December 3. 1999, Montitomery 
11Ltorney Charles Nicholas Parnell, 
m rcc1:tived a public; reprimand wilh· 
out gen!!rlll publicalion for engaging 
In a business Lransacllon or acquiring 
an ownership, possessory, securily or 
0U1er pecuniary interest adverse to a 
client in violation of Rule l.8(a), 
Alabama Rules of Pro(eaSslonal 
Co11ducl. Parnell represented a 
lawyer client in bankruptcy and other 
related proceedings. r>uring the 
cour~c of th1m? r,roc;eedinRs, Parnell 
nel,\oliated with SIMlTBI of his c;lient's 
credllors and obtained their agree­
ment lo accept deeds In lieu of forc­
closutc ii, full s:,Usfaclion or Cl!rtiiin 
debts owing on numerous parcels of 
rool estate in Lee County. These 
transactions were slruclured, in part, 
011 the advice o( the client's accoun• 
tanl and were intended to avoid 
adverse tax conseqvences which 
would have resulted from the sale of 
these properties and would have had 
an adverse impact on the clienl's 
bankruptcy proceeding~. 'fhe b;ink­
ruptcy courl approved these Lraniiae­
Llons on motion of Parnell's cllenl. 
Records indictite thal shortly after the 
bankru1>Lcy court approved U1ese 
transactions, Parnell and his client's 
accountant incorporated an entity 
which was solely owned by their chil• 
dren and for which Parnell and his 
client's ac;count.int were the sole 
directors and officers. l)uring the 
next year this corporalion acquired 
several parcels of real estate that 
Parnell's client had contemporane­
ously surrendered to creditors hi lieu 
of foreclosure. This corporation also 



purchased anolher parcel of property 
Ill a foreclosure :;ale, having previous· 
ly acccpl<:d II third mortgage on this 
property from Parnell's ditnL In 
addition, Pomell's client direcUy con­
veyed sepnrate parcels o( real estate 
lo Parnell, to the accountant and to 
the corpOrilLion. ll appenred that Lhe 
lawyer client was aw.ire o( Lhese 
lran~acll<ms nnd, by his particlpatio11, 
approved of lhcm. I lowever, Parnell's 
relationship with U,c corporalion that 
ullimatcly purchased lhc prOpllrlies 
was not disclosed Lo U1e bankruptcy 
courl in the motion for approval o( 

these tronSilclions and u,ere was no 
evidence o( strict compliance wiU, 
the provisions of Rule l.8(11), A.R.P.C. 
IL was noled that the fact that 
Pamell'l\ dient was a lawyer did not 
insul1Jte him from a findin~ of ~uilly 
In Huie l.B(n), bul was con~idered ns 
subslanlial mitigating evidence when 
Imposing discipline In this case. IASli 
No. 96-309(A) I 

• Bay Minelli: attomey Habib Yazdl 
received a public reprimand with 
general publiCllllon from lhe 
r>iscl1llinary Board or the Alabama 
State Bar on December 3, 1999. 
Yazdi was appolnled by the Circuit 
Court or Haldwln County to reprc• 
sent an indi,:ient criminal defendont. 
AfLcr conclusion of the trial, bul 
while he w11s still 11ttorney of record, 
the client's mother asked Ya1.dl to 
provide her son with hi5 case file and 
court document.~. Ynzdi told the 
client's mother. whose only income 
is a disability c"cck, that she would 
have lo pay him $200 in order for 
him to take lhe files from his ofncc 
in l)nphne to her son in the Baldwin 
CounLy J11II and consult with him. I le 
evenlu.1lly collected $50 from her. 
'l'hc Olscir,linary Uoard determined 
this conduct consliluted a violation 
or Ruic 1.5(() v.hich prohibits an 
allorncy appointed to rcprt!senl an 
Indigent criminal defendanl from 
11ccepting ony fee from U'lc dcrcndont 
or anyone on the defendant's behnlf 
without prior approval of the 
appoinlln,:i court and Rule 8.4(d) 
which prohibih an attorney from 
cn1wtln,i in conduct Lhat is prejudi• 
ci:11 to the ildmlnlstration o( justice. 
IASB No. 911-273(A) 1 

Dleablllty 
• The Supreme Court of Al;ibnmn has 

adopted the dl!cision of the 
Disciplinary Board of lhe Alabamil 
State Bar Lr.uisfcrring Montgomery 
attorney Calvin Mercer Whitesell, Jr. 
Lo disability inacli~e slatub effective 
November 5, 1999. lllulc 27(c); ASl3 
Pet. No. 99-07] 

• I loover ntlorney William Kevin 
OelCrosso WM transferred Lo disnbillly 
lm,clive status pursl.lanl to Ruic 27(c), 

Alubama Nu/es of Disclplfnarv 
Procedure, effective November !I, 
1999. !Rule 27(c); ASIJ P.:t. No. 99-061 

• The Supreme Court of Alabama has 
adoplcd U,c decision o( the 
Disciplinary Board o( lh~ Alabnma 
Stale Bar l..ansfcrrlng Anniston 
altorney Dt11tlcl Eugune Morris lo 
disability inactive stulus effccllve 
December 3, 1999. [Ruic 27(c); ASB 
Pet No. 99-021 • 
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Did you know that over 
45,000 of these helpful 
legal brochures are in the 
hands of Alabama citizens? 

That's because the Alabama State Bar makes 
them available not only to public and law libraries, 
bul to individual lawyers and law nrms as well. 

As a service to you in helping keep your cliet)ls 
inform ed on a variety of legal topics, the ASB pro• 
vides these brochures, at cost' only, to members and 
local bar associations. 

To order, just complete and return the forn1 below. 

LEGAL 
BROCHURES 

FOR 
ALABAMb 
CITIZENS 

Brochures 
Law As A Career $10.00 per 100 Qty. __ $ ___ _ 

... opportunities and challenges of a law c;ireer today 

Lawyets and Legal Fees $10.00 per 100 Qty. $ ___ _ 
... a suri1mary o( basic information on common legal qu(!stiom, and procedure~ for the generc1I public 

Last Will & Testament $10 .00 pC!r 100 Qty. _ $ ___ _ 
... covers aspects of estate planr,lng and the Importance of having a will 

Legal Aspects of Divorce $10. 00 per 100 Qiy. _ $ ----
.. ,offers options c1nd choices involved in divorce 

Consumer Finance or 118uying on Time'' $1 o.oo per 1 oo Qty. __ $ ___ _ 
.. . outlines imr>orrant con~idert1t ions 11nd provides advice on financial mutters offecling the individuol or family 

Mediation ... Another Method $1 o.oo per 1 oo Qty. $ ___ _ 
for Resolving Disputes 
... provides an overview o( tht! mediation process in question·and".inswer form 

Acrylic Brochure Stond $5.00 CJach Qty. $ 
... individual stnnd imprinted with l11dlvldual1 firm or bar association name for use at distribution points 

One stand per brochure is recommended. 

Name to imprint on stand: --=== --------­
Malling Addross Subtotal $ 

Shipping & Handling $ 5.00 

TOTAL $ 

Please remit CIIISCK OR MONEY OROEN MAD/f. PAYABLI: ro n IE ALAI-JAMA S'/Al l! IMF< 
for the amounL listed on the TOTAL lli1e and forward It with this order form to: 

Shannon F.lllott, Commu,1icatlons Dept., Alabama Store Bar, r.o. Sox 67'1, Mor)l$Omery, AL 36101, (334) 269· 1515 
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RECENT DECISIONS 
Bu Dat1/d 8. 8yme, Jr. and Wilbur G. Silberman 

United States 
Court of 
Appeals for the 
Eleventh 
Circuit 
Money laundering-Eleventh 
Circuit'• primer 

United States u. Mqjors, Case No. 
97-280:J _ F.:id _ (November 19, 
1999). Jtcderill criminal prncl itioncrs 
arc encountering, on n for more fre­
ciucmt basl~, lndlcLmenls thol (llleRe 
Inter alia money laundcrinR, The 
Eleventh Circuit, In Unilod Stales u. 
Majors, clarified Lhe substanllvc differ­
ence between Lhe promotio11 prong or 
money loUJ1dering, sectlon 
1966(0)(1 )(A)(i), and lhe concenhne11t 
prong, section l 956(n)(l )(B)(l). The 
Majors' opinion is •must reading" for 
every lawyer en~al{ed in federal criminal 
practice. 
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Before the ptiimry offense or money 
laundering can occur, lhc underlyinit 
criminnl nclivily musl be complete, 
~cnel'nllng proceeds to be 11,undcrcd. 
See United States ti, Christo, 129 F.3d 
578, 580 (11th Cir. 1997). Section 
1956(n)(1 )(A)(i) has been referred to as 
lhc promotion prong or the money­
lau11dl!rin1t statute. See, United Stoles t1. 
Calderon, 169 R3d 718, 720 ( 11th Cir. 
1999). ror sentencing purpose:;, a 
dcfcndanL convicted under the promo• 
t/011 pro11g receives a base offense level 
or 23, USSC section 2S1.l, while one 
convicted under Lhe concca/ml!nl 
prong, section 1956(n)(l)(B)(i), receives 
ii base of(cnse level o( 20. Id. A greater 
punishment ls applied lo lhose dcJen­
danl$ who encourage or facilitate Lhe 
commission (or other crimes. USSC 
$eCLlon 2S l. I Commenlnry. 

The Eleventh Circvil, In Majors, crili· 
cally note~ that money laundering is 
not a conlinuing offimse. United Slates 
ti, f(romcr, 73 F.3d I 067, l072 ( 111 h Cir. 
1996). The statutory langu.lgc nnd le1t­
lslnlive hlsLory indic11lc lhut cnch I rnns­
action or Lrnns(er of money constitute~ 
a separnte offense. Thus, a vlolaUon of 
the concealmenl provision musl "follow 
In lime'' lhe completion or lhc unde_r}y. 
Ing transaction ru, an activity designed 
lo conceal or disguise the origin o( lhe 
1>rocceds. The concealmenl prong was 
dcslgnctl lo punish dC?fe-nd,ints who take 
the addlllonnl slcp of ,1LLemplln1t to 
higitimlzo thcir proceeds so lhat 
observers Lhlnk u,eir money Is tlcrivccl 
from lcRal enterprises, 

The panel opinion in Majors also 
adopt,.~ Lhe Tenth Circuit's ralionole in 
Garcia-F,manue/, 14 P.3d 1469, 1476 

(10th Cir. 1994). Ln Carcla-Emo11ue1, 
the Tenth Circuit attempted LO formu­
late certain principles governing secl ion 
I 956(n)( I )(B)(i) appeals, n ''difficult task 
of sepnratln(t money laundering, which 
Is punishable by up to twenty years in 
prison, from mere money spending, 
which Is legal." Id. at 1473. ' liecause 
lhe stalutc Is aimed al tran~acllons that 
are engaged in for Lhc purp()sc of con· 
cenHng nsscts, merely eng11gh1g In n 
transaction wllh money whose nalure 
has been concealed through other 
means is not in itselC a crime . .. if 
transactions are engaged in for present 
personal benefit, and nol Lo crentc the 
.ippcarance of legitimate wealth, they do 
nol violate the money laundering 
stalulc." Id. at 1469. Ultimately, the 
Tenth Circuit concluclild th iii sect Ion 
l956(n)( 1)(8)(1) is a concealment 
statute, not :i spending stlllute. A relat­
ed principle is lhal the evidence of con­
cealment must be substanUa!. 

1'he Eleventh Circuit, in Majors, also 
adopted the rationale of the Ji'iflh 
Circuit in United Stales t1, Dooos, 6:i 
R3d nl 301. In Dobbs, the Fiflh Circuit 
reversed n money-laundering c-01wiclion 
bccau~c the transactions were as open 
and notorious :is typical bank transac· 
tlom ciin bc. 1'he calUe rancher in 
Dobbs had bce11 charged wllh money 
laundering when he deposited illegal 
call le sale proceeds in his wife's bank 
nccounl und used those funds lo pay 
ordinary household and ronch expenses. 

UIUmately, the activity lhnl section 
1956(11)( 1)(8)(i), the concenlment provi· 
&ion, seek)\ Lo prevent is the inject ion o( 
illegal proceeds into the stream or com­
merce while obruscaLing their source. 
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Recent 
Bankruptcy 
Decisions and 
Rule Changes 
Eleventh Circuit hold• th•t 
debtor '• unsecuNd trust fund 
recovery pen•lty t•x not di•· 
charge•bl• 

Ir, r(! Cos/as J, Cu.~I. I 07 r.3d 1112 
(U Lh Cir. Dec. ~J, 1999); &l A.fo:1:H. 2d 
99-7208, 1999 WL 1127405. Under U,c 
me. debtor wns n res1,on~ihle p111•1y o( his 
corporalion, Con-Pleet t,;ntcrpriscs, Inc., 
which owed Lhe Jnlernnl R1Mll1L1e S1nvice 
trust fund laxes. The ms .isse,~sed a 
penalty o( $18.41:.J.85 nnd lnlcrc.~t. which 
il followed with a uix Jlcn notice on 
Augu:;t 16, 198!>. Five y1mr~ lalel' in U,c 
S0uU1ern Olstricl o( C:coritia, dcblor Olcd 
a chapler 7, !Isling $19,821 in pcr~on:il 
property which he claimed cxempL On 
April 13, 1995, U1c IRS filed n corrected 
l.1.'< lien nolicc which extended U1c lien 
through June 24. 1999. 'l\vo years later. 
deblor filed a ch.ipter 13, I isti ng personal 
property or $51,420, or which he claimed 
$47,320 exempt 1'he ms filed a claim for 
$52,612.26 which consisted of $50,255.83 
secured, and priorily unsecured of 
$2,356.-13. The secured claim included 
Lhe lru.~t fund 1,ennlly dnim of 
$18,413.85 plu~ accrued Interest o( 
$31,841.98. The debtor objected lo the 
ms claim o,, lhe ground Lhal seclion 
507(0)(8) only cxcc1>ts from discharge 
unsecured claims. Debtor oppcaled from 
the bnnkruplcy courl's adverse rulinF(. 

l)islricl Courl Chief Judi;te Bowen, a 
former b,1nkruptcy judF(c, affirmed wilh 
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an opinion .idopletJ by u,e Eleventh 
Circuit. The debtor hod contended lhat 
because section 507(a)(8) 1tives priority 
lo "allowed unsecured claims of itovern­
mcntal units," and seclion 52:i provides 
that no discharge is granted (or a sec· 
lion 507(a)(8) Lax claim, ii follows U1al 
lht: excepllon to discharge applic.~ only 
lo unsecured tax de, ts. The argument 
WilS bottomed upon the Tenth Circuit 
case o( United States v. Victor (lOLll Cir. 
1997) bul Judge Bowen rejected it, slat 
Ing lhat the Victor case was erroneously 
decided. He noted that the Tenth 
Circuit In the Victor case disasireed with 
In re Curwich, 794 F'.2d 584 ( I I th Cir. 
1986). Juclg~ Bowen, in lurn, approved 
the opinion o( the bankruptcy Judge, 
who said lhal lhe plain mcanln" uf the 
legislntlon wns clear, and he quoled lhe 
lowe1' court: ''There is no ambiguity In § 
523(t1)(1) (A). Seclion 523(11)(1 }(A) 
addresses 'debt' arising from u 'tax', 'o( 
the kind' 5J}edfied in § 507(a)(8)." 

Jud~e Bowen, in concludin,t, cited 
other cases ilnd, in part lcular, In re 
/,alulippe, 13 B.R. 526 (Bnnkr. D.Vl. 
1981) which noted, "IL is illogical Lhal 
Congress intended lo make unsecured 
cfoims non-dlschfil'geable while render­
ing a claim dischllrgeable if the govern 
ment has sought lo enforce payment by 
creating a lien." 

Comment: It is certain thal the 
Eleventh Circuit is nol going to chanite 
its view thal it makes no difference if 
lhe tax claim is secured or unsecured. I( 
il is a trust fund liability, il is nut dis­
chargeable. 

Eleventh Cl~ult ••Y• no P•Y· 
ment c•n be m•de from ch•P· 
tel' 7 ••t•t• to P•Y debtor '• 
attorney 

in ra American Steel Product:,~ Jnr., 
_ F'.3d _ ; 35 BCD~ 8~, p 394, 199!> 
WI, 1186416 (l lth. Cir.l)cc. 15, 1909. In 
a very terse opinion of Judge Charle~ It 
Wll$on, tile 81eventh Circuit held that 
lht: 1991\ Congre.~s amended SccLlon 
330 lo dcltle lhe provisions allowing for 
payment from lhe bankruptcy eslnle lo 
Lhe auorney for debtor. In this chapter 
7 cnsc. which was converted from a 
chapter 11. debtor's atlorneys requested 
$30,141.87, of which $19,600 had helln 
paid ns a pre-petition retainer. The 
hankruplcy court allowed SI0.5'1 l.87 
(lhc difference which was unpaid), bul 

reserved rullng ns lo whether il should 
come from lhe estate or ihc initinl 
relillncr. Lnler, in reconsiderinR, lhe 
bankruptcy court vacated the oriRinal 
order, and held lhal nolhlng could be 
p:iid from the estate. An app~al culmi­
nalcd in lhc EltM:nlh Circuit, which 
held lhat the plain reading of the legis­
lation did not permit payment from the 
estate to debtor's attorney. The Court 
rejected the attorney's conlention that 
ns Coniircss allowed such payment in a 
chapter 12 or 13, it must have intended 
the 1111me In a chapter 7 or 11. In adopt­
inl{ lhis view, Ll1c Eleventh Circuit fol­
lowed the 1rifth Circuit ruling In In re 
l>ro Snu:, Dl~frlbulor.~. 157 F.3d 414, 
425, nnd differed wlLh Lhe NinU1 Ch·cull 
in In re Cantury Clea11/r1g Service, l 95 
,~.3d 1053 (9lh Cir. Nov. 18, 1999), 
which had wl'ittcn lhat the (allure of 
Congtess to include chapters 7 and 11 
attorneys for the debtor in the lisl o( 

compensable persons, was 11an 1.min· 
tended slip of lhe pen ... ," 

Comment: I assume the ilttomcys 
wert: allowed to keep their prc-pclilion 
fees, nlthough the Courl could have said 
Lllcse foes were in trust. and lhus parl o( 

the estate. A.~ lhe matter now stands in 
Lhc ElcvcnU, Circuit, do not look for 
additional fees from the estate once a 
chapter 7 or 11 case Is (lied. To chaniie 
lhis will require action from Con,tre..,;s 
or the U.S. Supreme Court. 

Rule Ch•nu•• 
On A1>ril 26, 1999, the U.S. Supreme 

Court promulgated amendments lo lhe 
Bankruptcy Rules. 111 lhe absence of t1ny 
chan~cs by Congress, these amendments 
became e((eclive December 1, 1999. 

It had been my lntenl Lo review l hese 
ch,mgcs In deplh: however, il became 
apparent lhere would be loo much 
detail for this column. Thus, I will 
nl lempl 11 very broad bru~h wilh Lhc 
admonlliun thnl one should refer lo a 
bQok or service showing lhe bcfore-and­
Mtllr chung1:,. 

The substance of lhe changes on 
some routine moUons are to reduce the 
number o( parties 1.11,on whom notice is 
obli,tatory and to allow losinll parties 
addition.ii lime Lo obtain a stay pendinl( 
iln appeal. f'or example, the chanRes to 
l{ule l O 17 require only that the deh!or 
nnd tht: case lruslee be given notkc of a 
motion lo dismiss as Oled by the U.S. 



1'ru5tec or Bnnkruplcy Adminislralor 
for failure of lhe debtor to fumish infor­
malion such ns schedules, lists or credi 
lors, etc. 

Rule J OJ 7nppllcs generally lo dis­
missal. conversions and suspension$. 
The change reduces U1e number of per­
sons lo be notified in such Instances 
unless I he courl otherwise di reels. 
Addllionall>', in subdivision (f) is a pro­
vision thnl n motion to dismiss or 
abstain, exc1:pl in cerlnin enumerated 
cases, wlll be ;, conlcsled proceedln" 
under Rule 90J.1. 

Rule 1019 clnrlfic.~ or dt?Scrihes proce­
dun~s lo be followl'tl when a case is con­
verted lo chapter 7 fron1 any of Lhe 
other chapters. Subdivision 6 of Ruic 
IO 19 requires Lhal all administration 
expenses incurred before the conversion 
or a chapter 11, 12 or 13 case to chapter 
7 be rn;1de h>' fillnl{ a request under§ 
503(a), ralhcr lhan fllinll a l)TOOf o( 

claim under§ 50:l(a). 

Rule 200:3(d) concerns the mechanics 
of rcporling when there Is a disputed 
election. 

Ruic 3020(c) was added to provide for 
a ten-day stay after an order o( confir­
mallon of a plan, uni~ oLhcrwlsc 
directed by the court. 

Rule :3021. concerninlt dislribulions, 
adopls the s;ime ten-da>' stay mentioned 
in Ruic 3020(e). These amendments 
were m:1dt: In order to allow adverse 
parlies u,c opporlunily lo request a stay 
pending on ;ippcal. 

Ruic 4004(a) make$ ccrt.'lin th;il a 
complaint objecting to discharge mu5t 
be filed 60 days after lhe first date scl 
for lhe creditors' meeting, rcgitrdlcss of 
whether the meeling takes place. nulc 
4007(c) was amended cxacll>' the sumc 
In 011111,1 a complaint to determine the 
di~chnrgcabilit>' of any debt. 

Huie 6004(1:t), In order to allow lfme 
(or a pnrl>' to request n stay pendinl{ 
nppeal, provides for M} nulomatic st.w 

for ten days of an order authorlzinit lhe 
use, sale Ol' lease of propcrt). Likewise. 
6006(d) allows Lhc lcn-da>' window on 
orders authorizing U,c assignment of an 
cxecutory cont racl or lease of r)roperty. 
except for cash collateral. 

Rule 7001 now provides th,1t when 
injunctlvc or other c(Jultable relier is 
µarl of a confirmed phm, ll ls ~mneces­
sary Lo file an ,1dvcrsary procecdinll for 
the same relief. 

The lost scnlcnce or amended Rule 
7004(e) excepts service of procc.~s in a 
foreign country so Lhat lhc ten-day lime 
limit after issuance docs not apply. 

'l'he amendment to Rule 7062 deletes 
contested proceedings from lhe stay of 
proceedings lo enforce lhe order. The 
Advisory Committee comment slates 
thal U,is change i:; because llule 9014 
was amendc<l Lo mnkc the rule lnt1ppllc­
able in contesle<l 1m>ceodin~ unl~ss 
nuthorized by the court. • 
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for Alabama State Bar 
members like you. 

Running for your plane? With Avis Roving Rapid Return .. you wllt hove your 
rental receipt within a minute alter you pull into our lot. It's ona of the many ways 
we try harder at Avis lo serve Alabama State Bar members bolter And hero's 
another way. Mention your Avis Worldwide Discount (AWD) number A530100 
when you ta ll our toll-free numbor, to get special "mombers•only" rates nol 
available to 11,e general public. Use the coupon at right aoo you'll save even 
more. For roservatlons, call your travel consultant, Avis at 1 ·800-698-5685, or 
rosorvo your car onllno at www.avls.com 

' • Save $15 On a Weekly I i Rental! 
I Riim an Avis lnll'rm•dlale thmuwto a l'ull SI,~ lour door 
, car 'fhnn, pN!ltnl 1h11 <'Oupon al a panlcipAtln• ,\via 
I loeallon In lht U.S and tffl'IW! •15 oll a ""'~Jy 

noutal SubJ•<I I• <0mp1t,1, Torma l!ld rtnd11toot f<l< 
n!~mlloru. call )Vllr tnvcl ronaulllnl "'AYl1 Al 
H!00-6D8·5Gi!S 110d 1n,,n1fon )<IUI ,1,11 ll'oddWtd<, ~ 
tGIIRI (,\WI)) nurnlltr WO I 00 

TtkMS AND CONOtnONS 
Coupon valld on lll lnlMll"<lillle (O,oup Cl 1hroui(11 • 
rull Sli:c fourdll<ir (Oroup fl) ra, llollu. 16 AJJl~lr• I~ 
lho r(llt 1,r ll•o IOll!l ,.,,ll•l 1¥1111 A 111lnhnu111 ul fil'II ~~ 
Coupon mu11 ll41 •0ff•11dNNI at limo nl rtnt•I: ono fl!'' 
ll'Ol•I, An odvonon no1Mvn1lo11 la rr11ulr;,,I, MIi)' nol 
1"1 uM:d In ton)uncllon with •ny 111h~r coupon, pronoullon 
orotrer. Coupon vlllld •I prtrtlolpMlng Avt, i11r•tlo111, ho 
1ho contiguous U11ilcol SIAI~!. Or!cr 111l\)' nol lJtl mlllll!le 
clurtna hollday •nd 01h~r l~11tkuut JHIIIOid, Or!~r n,11)' 0101 
1M, llv•l'-Mc on l!ll roltt 11 All lh\101. CAil •1hjff1 to 11'11111-
Abtltty. Taxo, lorAI K•MIIIHll•IOl lutthft'1&1'1, an,1 opllo1\AI 
11111111. a1~h a. WW. il<ldlllollll d,lvt'r lrt 111d lu•I wricc , 
All! mra. lltt1lt'r mull now Aili, •· clrlw.r and rredll 
tt<IIJlft'nlttlU. Mlnlmum _,.1,t, , hu1 nla(vol)' ~fora 
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: <:1i ~ LASSIFIED N OTICES 

Rates: Members: Two free listings of 50 words or less per bar member per calendar year EXCEPT for "position wanted" 
or "position ottered" llstlngs-$35 per Insertion of 50 words or less , $.50 per additiona l word; 

Nonmembers : $35 per insertion of 50 words or less, $.50 per additional word. Classified copy and payment must be 
received according to the following publishing schedule ; 

March 2000 issue-deadline January 15, 2000; May 2000 Issue-deadline March 15, 2000. No deadline ex1enslons 
will be made. 

Send claasllled copy and payment, payable to The Alabama Lawyer. to: Alsbsms Lawyer Classifieds, c/o Shannon 
Elliott, P.O. aox 4156, Montgome ry, Alabama 36101. 

SERVICES 

• CRIMINAL/CIVIL APPEALS BRIEFS: 
licensed Alabama attorney with 15 
years' experience In Issue ldentlllcn· 
lion, research and preparouon of statG 
and fedornl appellate brlofs for tho 
Alabama appallata courts, tho 
Elovo,,th Circuit Court of Appoats and 
tho U.S. Supremo Court. Kathleen a. 
Morris, 100 Comrnorco Street, Suite 

w w w • 
tJ - ---- -

-- - - - - - - -

I ~I I ~ &.t IR!d ~ B•o~ Forward Homt imll)f 

Oo To: lhtte ://WW'w'.6ltblr .Ori 

900, Montgomery, 36104, Phono (334) 
264 ·6466. E-mail : M0FI076@aol.com , 
No ropreson/81/on Is made rh8t rhfJ 
quality of legal services to be per­
formed Is greater I/um rhti QC!allly of 
legal services to be performed by 
other tawytirs. 

• HANDWRITING EXPERT/FORENSIC 
DOCUMENT EXAMINER: ABFDE cer­
tified. Formerly Chief. Questioned 
Documents Division, U.S. Army 

a l a b a 
Netscape -

- - ~ 

I ! I i::, I ru~ I [ID 

Criminal Investigation Laboratory. 
American Society of Questioned 
Oocum@nt examiners. American 
Academy of Forensic Sciences. Civil 
&nd crlmlneil c11ses eiccepted, Ferrell 
Shiver, Shiver & Nelson Docume11t 
Investigation l{lboratory, 1903 LIiac 
Ridge Drive, Woodstoc<, Georgia, 
30189. Phone (770) 517-6008. 

• LEGAL RESEARCH AND WRITING: 
Licensed, exporlenced Alabama attor-

r • 0 r g 
-- - - - - - - me -- ---

• I 

Want the latest in ASB pregrams and resources? 

I Need to find a colleague's phone number quickly? 

· How abaut reading the latest news releases from the bar? 

Or sending an e-mail to an ASB staff member? 
Many of your ASB questions can be answered quickly and easily 

on the bar's Web site. Go to www.alabar.org now. Tell 'em we sent you. 
~ 

All the information you need is ready and waiting . 

• @flt(h{9JE4+• Th, Alobf11nu l*'"v1111r 



ney (former Law Rovlew odlror ond 
author) providing research and wrlUng 
services Including trial and appellate 
briefs. Emergency services avallablo: 
writing sample provided upon request 
Cell (256) 238·6200. No representation 
Is mad9 that the qusllly of legs/ ser· 
vlcos to 09 porform9d is greater than 
tho quality of lo(}tl/ sorvlces to be per· 
form&d by other lawyers. 

• TRAFFIC ACCIDENT 
RECONSTRUCTION: Evaluation ot 
highway doslgn. This engineer hes 
reconstructod over 3,000 accidents In 
20 states on highways, streets, rail· 
roads and hlghwny construction zonas 
Involving trucks, vans, cars, pedeslrl, 
ans, and rorm Implements. Computer 
1mlmatlon and CAO drawings prepared 
to Illustrate his opinions. Ovor 42 yoors' 
engineering e><porlonco. Roglstorod 
proleeslonal engineer and lull ACTAR 
certlllca tlon. Contact John T. Bates, 
P.E., toll-free (800) 299-6950. 

• FORENSIC DOCUMENT 
EXAMINATIONS: Seventeen years' 
forensic document examinations: 27 
years' total forensic experience. RoUred 
senior documents e><amlner and dlscl­
pllne coordinator, Alabama Department 
of Forensic Sciences. Member, 
Questioned Document Section­
Amortcan Academy of Forensic 
Solenees; Southeastern Association or 
Forensic Document Examiners; 
Southern Asooolallon of Forensic 
Scl0ntlst&i Aleboma Stale Assoclallon 
of Foronslc SclGl'lces (past president). 
Contact Richard A. Roper, Ph.D., 7956 
Vaughn Road, N 141, Montgomery 
36116 . Phono (334) 260·2552 . Fax 
(334) 260-7929 . e·mell: 
rlchroporO o.ol.com. 

• LEGAL RESEARCH AND WRITING: 
E><porloncod Aloboma attornay (former 
law clork to todorol Judgo and Lsw 
Rav/ow copy editor) p(ovldlng rosooroh 
and writing sorvlcos al roasonablo 
rates. Emor9anoy sorvlco avallablo. 
Homewood, Alabama. (205) 879 ·8596 . 
No reprtnsontatlon Is mado that tho 
qusl/ty of logs/ services to be per­
formed Is 9rester than tho quallty of 
legs/ sorvlcos to be performed by other 
tswyors. 

• LEGAL DRAFTING, EDITING AND 
TRANSLATION: Fluently blllngual 
(English and French) lawyer. Member 
of the Quoboo and Alabama ber eseo­
clmlons. Ton years' experience In drart­
lng procurement contfl:1ots and soft­
waro llconso ogreoments. Also experi­
onood In streamlining legal documents 

and In lmnslalion. Resume and lee 
schedule available on request. Contact 
Adolo Turgoon Smith Selma. Phone 
(334) 875·5113 . No rtlpf6sentstlon Is 
mado that Iha quality of JogaJ services 
to bo porform&d Is greator than tho 
quality of /090.I sorvloos to bo por· 
formed by other /awyors. 

• ARBITRATOR/MEDIATOR: Quick, 
cesl·olleotlvo methods of sottllng 
clr;1lms, disputes or llllgatlon. Cortllled 
mediator and arbitrator, mombor of tho 
Alabama State Bar slnco 1986. Any 
type of dispute, Including contract, por· 
sonal Injury, labor/employment, com· 
merclal, products llebillty, proporty 
damage, and domest c relallons. Call 
John B. Baugh at (256) 764-4011 , No 
representation is msde thRt the q110.llly 
of legal services to be psrformod Is 
greater than tho qusllty of /ego/ sor­
vlces to bo pstformed by other IRwyers. 

• DUI/DRE EXPERT WITNESS: E><perl 
witness In the lollowirg areas: Driving 
under the Influence, drug recognition, 
standard lleld sobriety tests. Operation 
and mnlntonance of breath-testing 
dovl~s by a lormer police olllcer 
(retlrod) and a national Instructor for 
tho Nntlonnl Highway Safety Traffic 

I 

Administration. Also an Instructor for 
breath-testing dovloos. Chorlos E. 
Smith (C.E.S. Consulting, Inc.). Phone 
(561) 266-5761, la>< (561) 286-6732 or 
e-mail: DUtCONSULOsol.com CN 
and fees sent upon request. 

• INSURANCE EXPERT WITNESS: 
Fee-only e><port witness. Twenty years' 
e><perlence In risk management Insur· 
ence consulting. Pre-riling ev11luatlon1 

deposition and trial. Polley coverage, 
capttves, excess, deductibles, sell 
Insurance. agency operations, direct 
writers, property loss preparation. 
Member S.R.M.C. Conte.ct Douglas F. 
MIiier, Employors' Risk Management. 
Phono (205) 995·0002 , Birmingham or 
WATS (800) 462·5602. 

• DOCUMENT EXAMINER: E><amtnation 
of questioned documents. Certllled 
forensic handwriting and document 
examiner. Thirty-throe years' e><perl· 
onco In all roronslo document prob· 
lems. Formerly. chlof questioned docu­
menl analyst, USA Crlmlnnl 
Investigation Loborotorlea. Dlplomate 
(oerttned)-ABFOE Mon,bor: ASODE: 
IAI: SADFE: NACOL. Rosume ond lee 
&ehedule on roquost. Hans Mayor 
Gldlon, 218 Merrymont Drive, Augusta, 

,r,~s,~.,,,r,~,, .,\: w,r,,,,,N,. 
I 1ISSIS 'l 1ANC 'I~ 
' 

Katherine S. Weed 
P.O. Box 590104 

Birmingham , AL 35259 
(205) 941-1496 

• Rate: $35 per hollr 
• No Minimum 
• AdmittC'd lo the /\ labnma State Bar, 1979 
•J.D. Summa Cum Laude, 1979 

Cumbe rland School of Law 
•Serving the research and writing needs of 

Alabama atto rneys since 1997 

FAST, EFFEC'l 1IVE , EFFI C IEN 'I' 

No l'eprosentntlon is m11de tlmt the quolity of the 
lesul services pcrformyd is greoter thn11 the qunllt.y 

of leg1il services performed by other lnwycn;. 

MAflC H 1000 I t•ll 



Goorglo 30907. Phone (706) 860-4267. 
• ECONOMIC EXPERT WITNESS: 

Porsonol lnJury: business loss: agrloul­
turat loss: workor's componsatlon; 
bankruptcy roaslbllity plans: 010. 
Twenty•sevoo yoors' oxporlonco as uni· 
varsity raoulty member, 14 years' oxpo­
rlenoe as economic export wltnoss, 
Member of the Alabama Stato Bar. 
William E. Hardy, Jr., Ph.D., J.D.; phon0 
{334) 821·0855; fax (334) 844·3519; O· 
rnall: w/JardyOscesa9.svbvrn.(jdU, 

• FORENSIC DOCUMENT EX_AMINER: 
Handwriting, typewriting, altered dOCU· 
ments, medical records, wills, contrnc• 
tors, deeds, checks. anonymous tel· 
tors. Court-qualified. Twenty years' 
exporlonce, Certified: American Board 
ol Oooumenl Examiners. Membor: 
Anwlca ,, Society or Questioned 
Oooumont Examiners, American 
Acodomy or Forensic Sciences, 
Southoostorn Association of Forensic 
Document Exomlnors. Criminal and 
olvll matters. Carnoy & Hammond 
Forensic Document L..aboratory, 4078 
Blltmoro Woods Court, Buford 
{Allan1a), Goorgla 30519 Phone (770) 
614·4440. 

POSITIONS OFFERED 

• ASSISTANT CITY ATIORNEY: Clly or 
Dothan. Aosponslble professional legal 
work serving under direction or the city 
attorney. Aosponslbllllles include pros· 
ecutlng coses In municipal court and 
appeals 10 circuit court; hearings on 
motions: trials and prob.alien hearings: 

STAFF ATTORNEY POSITION 
Logal Services or Metro 

Birmingham, Inc. announces that It 
hos n sloff auorney position avail· 
oblo. The position requires a license 
10 proolloo law In the Stale of 
Alabomo. LogaJ Services or Metro 
BlrmlnghOm Is on oqual opportunity 
program and employor, and rnlnotl· 
ties, women, tho elderly and por· 
sons with dlsabRitles aro onoour• 
aged to apply. The salary mngo Is 
$27.316 to $35,720 DOE. If Interest• 
ed, submit a latter of Interest and a 
rosume lo: Kennelh R. Cain, Jr., 
oxooullvo director, Legal Services of 
Metro Birmingham, lno., P.O. Box 
11765, Birmingham 35202. 
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and handllng legal matters for City or 
Dolhan as directed by city ettornoy. 
Salary negotiable. Send resume 10: 
Personnel Dept., City or Dothan, P.O. 
Box 2128, Dothan, 36302. 

• FREE REFERRALS: Logol Club ol 
America seeks a11ornoys to rocolvo 
new clients. Must be llc0nsod and 
maintain professional lloblllly Insur­
ance. There Is no cost to portlclpoto; 
however, attorneya must follow a dis· 
counted fee schedule. All law areas 
nooded. Not an Insurance program. 
Coll (954) 267•0920, a-mall: 
carmon0/9gs/club.com or visit 
www.lsgalclub.com for more lnlo. 

• ATI ORNEY POSITIONS: Many of lho 
best llrms In Birmingham, Mobile, 
Huntsville, Atlanta, Neshvlllo, and other 
cities across lhe South ere seeking 
good lawyers with experience In the fol· 
lowing areas: corporate, lltlgallon, real 
oslato, tax, intellectual property. 
ERISA, labor, and employment. 
Associate and partner level positions 
nro ovnllnblo. All Inquiries are strictly 
conlidonUal. Please contact Richard G. 
Brock, osq. at Acym1ech, Inc. Phone 
(205) 871 •3223. Fax (205) 871-3224. 
e-mail: rlchsrrJ@acymtoch.com. 

• ATIORNEY POSITIONS: Three·11tlor• 
ney llrm seeks attorney lor corporate/ 
ostoto and business planning praclloo. 
WIii consider new or recenl graduale 
with LLM In taxation. Doug Friedman. 
2000·A SouthBrldgo Parkway, Suite 
210, Birmingham, 35209. Resumes 
only from now or rocont graduates, 
ploaso. 

• ATIORNEY JOBS: The nation's 111 
Job•hunting bulletin for attorneys Is now 
onllne at AttorneyJobsOnllno.com. 
Subscribe online or call us: 1 ·800·296-
9611. Extonslvo Wob slle presents 
lhousnnds of allorney and law-related 
Jobs nnllonwldo ond abroad at all levels 
ol oxporlonco In public (foderol, etote 
and local) and private sectors. 
Sponsorod by Wont Group. 

ATIORNEY POSITIONS: Established, 
growing law firm with corpora1e cllent 
base aeeklng attorneys with three to 
six yoars' oxperienco In 11tigatlon or cor­
porate law. Good benoflts, excellent 
long-torm oaroer opportunity. 
Confld0ntlol lnQulrlos should bo dlroct· 
ed to Hiring Manooor, P.O. Box 830, 
Montgomery, 36101. 

• ATIORNEY POSITION: Auburn law 
firm soaking auorteys. Two years' 

experience proforrod, with a back· 
ground In general civil and criminal 
practice. Send confldenlfal resumes to: 
Attorney Position, 300 N. Dean Road, 
Sulto 5200, Auburn, 36830. 

• ATTORNEY POSITIONS: leilman, 
Siegal & Payne, P.C. ls seeking attorneys 
In tho flolds or corporate, ta>< end estate 
planning ond odmlnlslrallon. A minimum 
or lhroo yonrs' oxperlonce Is required, 
Send resume 10 tho firm In curo or Hiring 
Partner ot 600 N. 20lh Stroot, Suite 400, 
Birmingham, 35203. Componsallon 
based on oxporlencg, 

• EMPLOYMENT ATI ORNEV NEEDED: 
Huntsville firm sooks experienced 
employmont prnctlcas/l'luman 
resources couneol lor natlonol practice 
(including outside general counsel tor 
rapid growth PEO businesses.) Work 
includes coordlnntlng nntlonol lltlgntlon. 
Excellent compensatlon/benents. Apply 
conlidentlally to Leo & Associates, 200 
Randolph Avenue, Huntsville, 35801. 
Fax {256) 539-6024. 

FOR RENT 

• SOUTHSIDE OFFICE: Ave Polnls. 
Sou1hslde Jaw omco available lor solo 
attornoy(s). 1117 22nd Street. South, 
Birmingham, From $425 lor a window 
offloo. "Virtual'' oflloe or "corporate Image" 
also nvalloblo ror lhoso needing limited 
conroronco room limo. Recepllonist and 
other ancillary sorvlcos provided. Call 
Tom Ploulf, osq., 01 (205) 939·0000. 

LAW OFFICE: Llbotty Sqimra, 7 East 
13th Stroot, Anniston. Office available 
for solo attornoy. From $400 for window 
office; secrotary and othor onclllary 
services avallablo. (266) 238·6200, 

FOR SALE 

• LAW BOOKS: WIiiiam s HBin 
CQmpany-Moro lhon 70 yoara tattlr, still 
your II t sourco for buylnglsolling law 
books. Fifty percent- 70 porcont sal/lngs 
on major sets. lntornatlonol low, raro/antJ. 
quarian Law. Appraisal sorvlcos avail­
able, Call 1 -800-496-4346. Fruc: 71 a.883· 
5595. Website: www.wshsln.com/Usod• 
books. • 



Yow11 cli<eJnts Jidln.'t retain 
''just any attorney" 

fu represent themr legaJl infures1tso 

D0J11t
1t 1retan1t 

''just any valuation firm" 
fu advise and assist wouq 
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Wl!S'l' CASES 

The d1ffcrcncc m caSl'-llndrng effiC"1ency 111 
dm111nlir. Only from West G,oup • in ony research 

ror 111Ul yrn I prcf't•r. See the difference for yo11r:i<1lf. 
Cull 1 ·800 757-9378 or visit westgro11p.cnm. 

(lHlm ROOK! For u 
11(,(hthcurtcd look .il 
West edit ori11I ext rus, 
risk !tu· 110lj'i1 Jltp., 
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