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Wheeler Dam -~ Located in northwest Alabama on the Tennessee River in
Lauderdale County, Wheeler Dam is 6,342 feet long and 72 feet high. 1t was built in
1533-1936 by the Tennessee Valley Authority as a unit of its multi-purpose systems of
dams, [ts reservoir is 74 miles long, and in addition to producing electricity, it helps
regulate floods,
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Talking
with Wade
Baxley

By Robert A, Huffaker,
editor, The Alabama Lawyer

Every year, The Alabama Lawyer editor
“sits down " with the Alabama State
Har president, lo highlight some of the
president's accomplishments and
goals. This particutar session with the
Lawyer editor and the ASE president
takes on specital meaning, since Robert
Huflaker und Wade Baxiey can lay
claim to a frievdship that began over
30 years ago, in high school.

Wade and Joam Baxivy — al Aame in Dothan

RH: Wade, how would you assess
your first six months in office?

WB8: Robert, | knew from the start
what | was getting into since | had
served on the ASB Board of Bar
Commissioners for 13 yvears and | had
served a year as president-elect, 1'd say
the first six months have been very
good, very meaningful. I am grateful
that we haven't had a major conlrover-
sial issue, such as torl reform, lo cause
a rift between segments of the bar dur-
ing this time,

RH: How have you focused on inte-
grating the various specialty bars into
the programs of the state bay?

WB: When Dag Rowe was president
several years ago, he called for a sum-
mit on the legal profession and invited
leaders of the various specialty bars,
judges’ associations and large city bars
Lo attend, The outgrowth of that sum-
mil was the creation of a task force con-
sisting of presidents and presidents-
elect of those groups. Past President Vie
Lott and I have continued this task
force Lo show that the state bar needs to
be the spokesperson for aff lawyers in
our state and the umbrella organization
for these specialty bar groups and local
bar associations, We also want to sup-
port the judiciary and keep an open line
of communication between the slate bar
and all branches of the judiciary.

RH: Why Is It so important to try to
involve the specialty groups in the ASB?
WHB: The main reason is to stop the

divisiveness that has sometimes devel-
oped between certain segments of the
bar. Also, programs of the state bar are
beneficial to all members. In the past,
specialty bar groups-ATLA, ADLA,
women, minorities, criminal lawyers,
and others-have tended Lo "do their
own thing" and haven't attended annual
meetings of the stale bar. Also, mem-
bers of these specialty groups haven't
participated in stale bar governance and

commillee work. In fact, ATLA created
its own TOLTA (Interest On Lawyer
Trust Accounts) program, separate and
apart from the state bar. This “splinter-
ing off”" causes fragmentation of the
organized bar and is not healthy for the
legal profession as a whole.

RH: Have you seen any tangible evi-
dence that the efforts to have more
involvement by the specialty hars is
actually coming to pass?

WE: Yes, [ have, Greg Breedlove of
Mobile was the initial chairman of the
task force appointed by Dag, and he has
continued to be the chairman because he
has been such an effective leader. 1 think
that our efforts have caused ATLA and
other specialty bars to realize that we are
not just some elite association in
Montgomery running the state bar, The
Board of Bar Commissioners is made up
of general practitioners, plaintiff lawyers,
defense lawyers, hig city lawyers and
small town lawyers. | have seen a different
attitude from members of ATLA who
serve on the Board of Bar Commissioners,
They now realize that the board is really a
voice for aff lawyers in Alabama and that
har commissioners do not merely cater o
the wishes of the hig city bars or sponsor
pro-business types of programs. [ don'l
think they realized this until this task
force was created.

RH: What other areas have been
your focal points?

WB: I've tried to emphasize judicial
reform, We ahsolutely have to go lo a
meril selection of juddes, not only at the
appetlate court level, but also at the state
court level, | wrote an article in the
Novernber issue of The Alabama Lawyer
pointing oul stances taken by the Board
of Bar Commissioners over the past
decade concerning judicial reform.
Following the publication of thal article,
I received calls and letters thal were very
supportive of a meril selection process. |
have also talked with a number of attor-
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neys, appetlate court
judges and trial court
judges who strongly
support merit selec-
tion, All we've got Lo
do now is convince
the general public and
the legislature of this
need, which 1 don't
believe is an insur-
mountable problem. |
think that hoth sides
of the spectrum here
should not be at odds
about who has control
of the courts, 1 am a
hopeless idealist and 1 strongly believe
justice demands that courts be level play-
ing fields, In recent years, you've seen a
lot of money being pumped into judicial
campaigns, and these campaigins have
become very expensive and very demean-
ing. The concepl the public has is that
whoever wins will decide issues in favor
of the side that financed them. That's not
good for our judicial system. Our judicial
system needs to be independent, fair, rea-
sonable and balanced.

{875

RH: Will the Alabama State Bar or
any of ils committees or task forces
have any role in the upcoming judicial
elections?

WB: No, the organized bar cannot
take part in that, Of course, many states
have nonpartisan elections for judicial
offices, That's certainly a step in the
right direction, but it's not the ultimate
goal. We need to encourage good, quali-
fied people Lo serve as judges. [ think
evervone understands that the selection
of judges can't be taken totally out of
politics. However, we need Lo isolate
and insulate the process and remove it
from the political process to a substan-
tial degree in order to have an indepen-
dent judiciary. Until we take judicial
selection oul of the purely political
process, it will continue to be expensive
and very divisive, and a demeaning
experience for candidates,

RH: Another area drawing a good bit
of discussion recently is multi-discipli-
nary practice. What is the state bar
doing to address that issue?

WB: You're trying to stump me, aren't
vou? Multi-disciplinary practice, or MDP,
would allow attorneys to partner and

Wade o the Switcars Bridge at the "8 Course® in 8!, Androws, Scotland

share fees with nen-attorneys in other
professions. From what | understand and
what I've read, this is an accepted prac-
tice in Europe, It's becoming more and
more acceptable in other Western
nations, What has happened is that some
of the major accounting firms are trying
to create business relationships with
altorneys to provide services not only for
general accounting work and estate plan-
ning, but also for general legal services. |
understand that MDP already exists in

Washington, D.C. That's not true in the
50 states, due to the model rules of pro-
fessional conduct prohibiting this rela-
tiohship. A resolution allowing MDP was
proposed by an ABA commission on
multi-disciplinary practice at the last
annual meeting of the ABA in August
1999, Most states had not had lime to
study how this would affect the practice
of law as we know it. A substitute resolu-
tion was eventually adopted to allow ade-
quate time for state and local bars to fur-
ther study the issue of MDP. | have
appointed a task force, chaired by past
president Vic Lott and composed of
lawyers and lay members, who will be
thoroughly reviewing this issue and
reporting back to the Board of Bar
Commissioners with a recommendation
al some time in the near future,

RH: Has the Board of Bar
Commissioners taken a position on
this issue?

WB: The board adopted a resolution
last vear asking our delegates to the ABA
House of Delegates not 1o vote on MDP
until we had time to thoroughly study it.
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| think every state has essentially taken
this same position. IU's probably going to
be brought up again at the annual meet-
ing of the ABA in July in New York, but
keep in mind that whatever position the
ABA eventually takes will have no effect
on whal our state may or may not do
with MDP. It will be up to the Alabama
State Bar and the Supreme Court of
Alabama Lo change our rules of profes-
sional conduct Lo allow this partnering
and a sharing of fees with non-attorneys,

RH: I've asked this guestion of your

predecessors and 1I'll ask you the same.

Do you think that our disciplinary
process is functioning sufficiently and,
if s0, do you see that the involvement
of laypersons on the disciplinary panel
has been helplul?

WB: | think it still being fine tuned.
We just recently submitted a new set of
maodel rules to our supreme court for
consideration and adoption. Alabarma is
one of the few state bars in the nation
that handles discipline in-house.
Discipline in most other states is totally
controlled by their highest courts, Of
course, our supreme court is the body

At Bryant-Denmay Stadium with wife Joan and sons
Hearnp and Keener

Lthat eventually rules on all disciplinary
matters. The Supreme Courl of Alabama
has authorized the Alabama State Bar to
handle discipline, but the juslices can
take that away. Yes, [ think it works. |
think it has improved over the past 15
years that I've been a part of that process,
I've served on disciplinary panels as a bar
commissioner and ['ve served as a mem
ber of the Disciplinary Commission. One
problem has been that sometimes differ
ent panels have meted out different pun-
ishments for the same type of offense,

RH: Has that been corrected?
WB: [t has, to a great extent. We
now have a better reporting process

being utilized, The addition of layper-
sons, which occurred five or six years
ago, has been a very, very good thing. In
fact, we had heard from a number of
states, who utilized laypersons before us,
that these people tend Lo be more con-
servative than the lawyer members of
the discipline panels. Additionally, they
go out and tell the public that we do a
darn good job in seeing to it that
lawyers are properly disciplined. 1 think
that has proved to be the case in our
state as well, The laypersons who are
involved in our process are very support-
ive of what we do in our handling of dis-
cipline. In my opinion, the legal profes
sion does a substantially better job than
any other profession as far as discipline,

Ril: | assume from your comments
that you are satisfied with how the dis-
ciplinary process is functioning?

WB: Concerning our discipline
process, do | think it's perfect? No. Do |
think it's in the process of getting fairer
and better? Yes, The disciplinary panels
do a good job. The General Counsel’s
office does an excellent job in making
sure thal non-meritorious complaints
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are screened out from the very begin-
ning. The Disciplinary Commission
makes sure that meritorious complaints
will be handled in a proper and profes-
sional manner and thal the charged
lawyer will be given due process. Recent
emphasis has been upon more uniform
punishment for similar offenses. I think
that our discipline process is in good
shape and should continue to improve
in the years to come,

HH:  What's ahend for Wade Baxley
in the next six months?

WE:  Chief Justice Perry Hooper and
| are appointing a joint Lask force on pro
se litigation. This stems from the fact
that we're seeing more and more liti-
gants coming into court at the various
levels and representing themselves pro
se. In some states, such as Florida and
Arizona, pro se litigation has reached
somewhal an epidemic situation, Arizona
has even created sell-help centers for liti-
gants in domestic cases that provide
forms. [ don't know if everyone is aware
of this, but litigants have a constitutional
right in Alabama Lo appear in court pro
se, Il a judge requires a litigant to come
back into court with an attorney, that
requirement probably violates our state
constitution. Right now we are in the
process of gathering statistics through
the Administrative Office of Courts
showing where pro se litigants are
appearing. | certainly don't think the
Alabama State Bar and state judges
should encourage litigants Lo appear in
courl pro se. IU's usually nol in an indi-
vidual's best interest to appear pro se. By
the same token, if these litigants do
choose Lo appear pro se, then they
should be given enough access Lo the
courl and enough help that the judges

Wade recelves the presidents gavel from Vic Lodt,

can render a proper decision.
We've seen more ol these liti-
gants from what | would call
the “working poor.” They
earn Loo much Lo qualify for
legal aid, but they are not
wealthy enough to hire an
attorney to appear for them.

RH: What else do you want
to share with our readers?

WHE: | believe that every
lwwyer owes it to the profes-
sion Lo give a portion of his or
her time in some type of ser-
vice, whether it be the Volunteer Lawyers
Program, a commitlee of the state bar or
service in specialty bar associations. 1 feel
very strongly about that, My friend, Phil
Adams of Opelika, who also served as
state bar president, once told me he
thought the attitude of most local bars
was that if the Alabama State Bar would
leave them alone, they would leave the
Alabama State Bar alone, That's nol a
healthy attitude. We need to encourage
lawyers to get more involved, We can usu-
ally find time for hunting, fishing or, in
my case, golf, and [ know that we can cer-
tainly find time to serve our profession.

R In closing, how does it feel to
be a member of that famous law school
class of 19682

WH: [ assume you're being facetious
since you and [ are both members of that
great class, Seriously, though, 1 feel very
honored to have been part of that class.
We've had three Alabama State Bar presi-
dents from that class, Bill Scruggs, Phil
Adams and me. We've had a Alabama
Supreme Court Justice, Terry Bults,
We've had a dean of the University of
Alabama School of Law, Charles Gamble.
We've had a president of the University of
Alabama, Richard Thigpen, We've had
the editor of The Alabama Lawyer,
whose name escapes me right now.
We've had several circuit court judges.
We've had four presidents of the ATLA,
Larry Morris, Andy Hollis, Greg
Cusimano and Delaine Mountain. I'm
very proud of our class, The class of '68
has attorneys practicing in every area of
the Stale of Alabama-big cities, rural
areas, from the tri-cities and Ft, Payne in
the northern corners to Dothan and
Mobile in the southern corners and all
areas in between. | am also equally proud

Vic Loif, Sam Frankiin and Wode — August 1589 Erecuiioe
Council mweting in Sondesiin

of the altorneys here in the Wiregrass
area of Alabama. The Wiregrass is a great
venue in which to practice law. This is
because lawyers and judges here general-
ly act professionally and civilly toward
cach other, in and out of courl,

RH:  How would you assess the
quality of service provided by the staff
at the Alabama State Bar?

WE:  I'm glad you asked that because
| wanted to mention how well-run our
state bar is hy its full-time staff, Keith
Norman does an outstanding job, He has
followed up well to what Reggie Hamner
diedl during his 25 years of service. Tony
MeLain also does a great job as general
counsel. Our state bar's full-time staff is
excellent. Every program is run by com-
petent and professional staff personnel.
On many oceasions, I've said that our
state bar is a model that organized bars
in other states try to emulate.

R You come from a family of
lawyers—your father was a lawver and a
judge, and your brother Bill is a lawyer
and former attorney general. Are there
going to be other lawyers in your family?

WE: As a matter of fact, my oldest son,
Hamp, is at the University of Alsbama in
law school right now. He'll be out in a
couple of years and in practice with me, 1
hope. My youngest son, Keener, who is
named after my father, has just completed
his MBA and is working in Birmingham.
He has also expressed an interest in
attending law school, At last count, broth-
er Bill had four sons and a daughter, and
I'm sure some of them will become
lawyers. I'm proud to be & lawver, and |
hope that members of my family will con-
Linue to be active in the practice of law in
the State of Alabama. L
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EXECUTIVE DIRECTOR’S REPORT

By Keith B. Norman

Looking
Back at 60
Years of
Alabama’s
Legal
Profession,
Part III:
The 1970s!

Kegith B. Norman

he decade of the '70s began with a

ning-member Alabama Supreme
Court sitting for the first time. Hugh
Maddox of Montgomery and former
Circuit Judge Dan T, McCall of Mohile
were sworn in as the eighth and ninth
justices of the newly enlarged court,
Likewise, the newly constituted court of
civil appeals witnessed the investiture of
its three new members: Robert P
Bradley, L. Charles Wright and T. Werth
Thagard, J.0, Sentell, editor of The
Alabama Lawyer ard supreme court
clerk, wrote "The Supreme Court of
Alabama-1820-1970-A Glimpse,” which
appeared in the Lawyer. 1L provided one
of the first concise histories of
Alabama's highest court. “Physician-
Patient Confidence: Legal Effects of
Computerization of Records” was an
early indication of concern with the
potential impact of computerization,
Similarly, the 1970 article, “The Need
for Constitutipnal Revision in Alabama,”
would be the first of many articles and
commillee reporls recommending the
replacement of Alabama's antiquated
constitulion,

The Alabama State Bar had become a
mandatory bar by virtue of a 1923 leg-
islative act, In the "President’s
Message,” state bar President Patrick W.
Richardson of Huntsville wrote:

Considering that there was only
one such act in existence Lo serve
as a model when ours was drawn
in 1923, we must credit its drafts-
men with incredible foresight and
skill, By the broad simplicity of its
provisions, invesling authority
over regulation of the practice of
law in the Board of Bar
Commissioners (subject to

Supreme Court review) the Act
has created a uniguely flexible and
responsive vehicle,

For the 1470-71 bar year, there were
A0 different committees, including the
Committee on Aulomotive Reparation
Mans, Committee o Data Retrieval and
Compulers, Screening Committee on
State Courl Judges, and Committee on
Lawvers and Title Insurance Companies.

Former state bar President Howell
Heflin was sworn in as Alabama's 24th
chief justice in 1971, The Client Security
Fund began operation that year with an
initial funding of $15,000, The supreme
court declined to approve canons of
ethics for lawyers in government which
had been proposed by Lhe state bar. Miss
Mollie Jordan became the first female
clerk of an appellate court in Alabama
when she was sworn in as clerk of the
Alabama Court of Criminal Appeals.
Charles Y, Cameron became the first
divector of courts, State bar President
Robert Albritton of Andalusia reported in
the “President's Page” on the bar-sup-
ported “court reforms,” including rule-
making authority for the supreme court,
a system of court management and leg-
islative appropriations for the defense of
indigents charged with crimes. President
Albritton also highlighted several other
matters being considered by the bar,
including an internship for third-year
law students, long-range planning for
the bar, economics of law practice, closer
liaison with local bars, and revision of
the canons of ethics, Two major figures
of the legal profession died in 1971, They
were United States Supreme Court
Justice Hugh Black and former Alabama
Supreme Court Chief Justice Ed
Livingston,
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Comprehensive judicial reform legis-
lation was passed during the regular
and special sessions of the legislature in
1972, The 17 legislative items in the
judicial reform package included rule-
making authority for the supreme
courl, mandatory retirement at age 70
for judges, two additional judges for the
courl of eriminal appeals, a constitu-
tional amendment Lo ¢reate a judicial
commission to investigate complaints
against judges, and the abolition of the
office of justice of the peace. With the
prospect of rule-making authority, the
supreme court appointed a committee
to study proposed rules of ¢ivil and
appellate procedure. A host of articles
appeared in the Lawyer dealing with the
proposed new rules, Champ Lyons, an
attorney in Montgomery and fulure
associate justice of the Alabama
supreme Court, wrote his first article
for the Lawyer entitled, “Proposed
Rules of Practice in Alabama.”

An article by David A. Bagwell of
Mobile, “Bench and Ballot in Alabama,”
called attention to the disadvantages of
partisan election of judges and recom-
mended a serious dialogue Lo exarmine
other means of selecting judges.
Another 1972 article, “Law
Clerkships-Three Inside Views," by
Arthur Fite, Robert €. Potls and Donald
B. Sweeney, Jr., covered clerkships with
the Alibama Supreme Court, Federal
Pistrict Court and U, S, Court of
Appeals and was the first article appear-
ing in the Lawyer dealing extensively
with judicial clerkships. In 1972, the
slate bar received an Award of Meril
Honorable Mention from the American
Bar Association, Camille W, Cook
became the director of continuing legal
education for the University of Alabama
replacing Doug Lanford, Judge Annie
Lola Price died that vear, In 1951, Judge
Price had become the fivst female Lo
serve on an appellate court in Alabama.
She became presiding judge of the
court of appeals in 1962 and presiding
judge of the court of criminal appeals
with thal court's creation in 1969,

In 1973, the state bar installed a WATS
line to better serve members and, as
state bar President Drew Redden
described, to be the "source” for service
for the legal profession. The Board of Bay
Commissioners approved an Anti-trust
Law Section and the multi-state bar

exam for use beginning with the Juiy
1973 bar exam. A second Cilizen's
Conference on Alabama's judicial system
in April of that year resulted in a “con-
sensus statement™ that called for the fol-
lowing: 1) unification of state trial courts
under the supervision of the supreme
court; 2) non-political merit selection of
judges with relention elections; and 3)
releases on recognizance instead of bail,
court control of criminal dockets, full-
time prosecutors, adequate compensa-
tion for appointed defense counsel, and
speedy trials, An article by Alabama
native Robert C. Ford, project director of
the American Bar Association Activation
Program for Correctional Reform enti-
tled, “The Bar's Responsibility for Prison
Reform,” urged the bar to pursue needed
prison reforms. The bar responded with
state bar President Rod Nachman's
appointment of the Correctional
Institutions and Procedures Committee,
This committee consisted of both
lawvers and lay persons to study the
Alabama prison problem.

On July 3 1973, the Alabama Rules of
Civil Procedure became effective. Chief

Justice Howell Heflin received the
Herbert-Lincoln Harley Award Irom the
American Judicature Society for his tire-
less efforts in promoting judicial reform
in Alabama. The Environmental Law
Section was chartered by the Board of
Bar Commissioners as the eighth practice
section of the bar, The first state bar
meeting held outside Alabama was in
Biloxi that year, The Alabama Bar
Foundation, the Alabama Law School
Foundation and the state bar's
Committee on Professional Economics
published the first set of "How to Do It"
baoks and forms. The supreme court
approved the Alabama Pattern Jury
Instructions, Cumberland law Professor
Janie L. Shores, who would later be elect-
ed to the supreme court, had served as
the reporter for the Alabama Jury Charge
Committee that had drafted the pattern
jury instructions, The new Judicial
Article was ratified by voters in December
1973, by a 2-1 margin, The Alabama
Constitution Commission, consisting of
lawyers, judgdes and citizens and chaired
by lawyer Conrad M. Fowler, probate
judge of Shelby County, played a signifi-
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canl role in the public’s overwhelming
acceptance of the new Judicial Article.

A long-range planning study commis-
sion in 1974, chaired by Oliver Brantley
ol Troy, studied the issue of [awyer spe-
cialization and certification and the rela-
tionship of CLE to specialization. The
Alabama Code of Professional
Kesponsibility was approved by the
supreme court after its recommendation
by the bar, and became effective October
1. Alabama law Professor M. Clinton
MeGee served as chief reporter for the
Alabama Criminal Code Project of the
Alabama Law Instilute. His article,
“Towards a New Criminal Code for
Alabama,” appeared in The Alabama
Lenpger and pointed out the many defi-
clencies in Alabama's existing criminal
law. The supreme courl approved a third-
year law student practice rule in 1974,
The Proposed New Rules of Appellate
Procedure Advisory Comimiltee and the
Code Revision Commiltee were chaired
by Opelika lawyers Jacob A, Walker, Ir.
and C, C. “Bo" Torbert, respectively. As
women lawyers were starting to join the
legal profession in ever-larger numbers,
the article “Why Can'l a Woman Be More
Like a Man, or Visa Versa?” by Camille
Cook noted;

The issue is not whether men or
women have 'superior rights,' it is
thal different treatment based
solely on sexual characteristics is
seldom justifiable and that its
abliteration will require a sub-
stantial revision of the law.

In an address before the Southern
Conference of Bar Presidents in October
1974, Judge Frank M., Johnson highlight-
ed the role and the need for the orga-
nized bar in providing legal services to
those who were unable Lo afford them.

The year 1975 witnessed both high
inflation and long gasoline lines with
the energy crisis, An article in the
Lawyer entitled, “Inflation is Nlegal,”
challenged inflation as being an uncon-
stitutional taking. State bar President
Alta V. Lee, [l of Dothan reported in his
presidential address at the annual meet-
ing that summer that there were 36 sec-
tions, committees and task forces of the
bar at work, Nineleen sevenly-five also
marked Miles Law School's first enlering
class. Bar member George D). Schrader,
It. colonel, USAF, reflected on a goal for

more lawyers Lo consider-retivement, In
his article, “The Altorney Retired,”
Colone! Schrader wrole:

Perhaps like old soldiers, old
lawyers never vetire. They just
practice away, Realistically, how-
ever, lawyers should review retire-
menl as a desivable goal and as a
reward for a life of service to their
profession and society.

Gadsden attorney Robert L. MeCurley
was named the new director of the
Alabama Law Institute. He lollowed L,
Vastine Stabler, Ir, the institute's first
full-time divector, Three new associate
justices joined the Alabama Supreme
Court; former court of appeals Judge
Reneau P. Almon, T. Eric Embry of
Birmingham and lante L. Shores, also
of Birmingham, Justice Shores became
Alabama's first fernale associate justice,
John H. Wilkerson, Jr. was named clerk
of the court of civil appeals thal same
vear, Kules of disciplinary enforcement
were recommended by the state bar's
Task Force on Professional Discipline
for the supreme court's consideration.
The Young Lawyers' Section received
two top awards at the American Bar
Association’s Annual Meeting in 1975,
The section, chaired by future ABA
President Lee Cooper of Birmingham,
was recognized for its legislative pro-
gram dealing with the Judigial Article
and improvements in Alabama's bail
bond law, as well as ils Volunteers in
Parole Project. The Judicial Article
Implementation Act, companion to the
Judicial Article, was enacted, The "new”
tort of outrage was featured for the first
time in an article in The Alabama
Lawyer. The supreme court adopted
Alabama’s first Canons of Judicial Ethics
in December 1975,

The nation's bicentennial in 1976 was
celebrated by the Latwyer with a special
edition. In his “State of the Judiciary,”
Chief Justice Heflin responded Lo critics
who were claiming that the unified
judicial system would put the state into
receivership, He reported that the judi-
cial system would actually create a sur-
plus. Justice Pelbam Merrill retired
after 23 years on the state's highesl
court. Sam A. Bealty followed Justice
Merrill as associate justice. The
supreme court's advisery commillee on
rules for defending indigents was

chaired by William M, Clark of
Birmingham, Future bar President
Wade H. Baxley of Dothan served as
vice-chair of that commitiee.

The state bar's active membership in
1977 totaled nearly 5,000, The state
bar's budgel for the 1977-78 fiscal year
was $330,397, Howell Heflin stepped
down as chiefl justice and C. C, "Bo"
Torbert was elected in 1977 as
Alabama’s 25th chief justice, Alabama
Reports and Alabama Appellate Courts
Keports were discontinued that year and
the decisions of Alabama's three appel-
late courls are reprinted in a single vol-
ume, Alabama Reporter Southern
Sacond beginning with volume 331-333
of the Alabama edition of the Southern
Reporter, One hundred and sixty appli-
cants sat for the February bar exam.
The Code of Alabama 1940 and the
1958 Recompitation were veplaced by
the Code of Mlabama 1975, The state
bar's code revision commillee played a
significant role in the developrnent of
the new code. The Fifth Circuil Judicial
Conference was held in Birmingham,
the first time in the 34-vear history of
the meeting that the conference was
held in Alabama, The Alabama State Bar
Rules of Disciplinary Enforcement
hecame effective in 1977,

The state bar Lawyer Referral Service
commenced operation in 1978, The sub-
commiltee studying voluntary special-
ization released its repart analyzing the
concept of lawyer specialization and
suggested that a plan be adopted in
Alabama. The recommendation was
volted down by the Boeard of Bar
Commissioners. Judge John Scotl, for-
mer secretary and executive director of
the state bar, died in February 1978,
During the 1978 legislative session,
lawyer Joe Carpenter of Montgomery
served as the state bar's first legislative
counsel, The state bar's firsl public ser-
vice commercials ran on television. The
two commercials discussed the impor-
tance of having a will and lips for the
home huyer, Proposed rules of criminal
pracedure were first published in 1978,
Tallassee lawyer Sonny Hornsby, who
would later be elected chief justice,
served as state bar president, The stale
har's lirst operational survey by a visit-
ing team from the American Bar
Association was conducted during
President Hornsby's Lerm. The lawyers
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admitted to the Alabama Academy of
Honor in 1978 were: William Douglas
Arant, George Alexander LeMaistre,
Pelham Jones Merrill, Sevbourn Harris
Lynne, Bernard Andrew Monaghan, Jr.,
and Armistead Inge Selden, Jr.

An article appearing in the Lawyer
entitled, "Beginner's Guide to Word
Processing Terminology,” was a lirst-
Lime introduction for many lawyers to
computer terms such as diskette, elec-
tronic mail, hardware, modem, OCR
(optical character reader), and software.
The new law center at the Universily of
Alabama was completed in 1978, A juror
qualification act was enacted by the leg-
islature to provide a jury box where
identifiable classes of citizens were no
longer systematically excluded from
grand and petit juries,

The decade of the seventies concluded
wilh the bar celebrating its centennial,
18791979, State bar President Hugh
W. Roberts, Jr. of Tuscaloosa announced
in his president's message that the
Federal Trade Commission had contact-
ed the Alabama State Bar as a parl of its

nationwide investigation of the legal
profession. Judge Frank M, fohnson, I,
delivered the keynote address at a joint
meeting of the National Conference of
Bar Presidents and the National
Association of Bar Execulives in Atlanta
in February 1979, His address was enti-
tled "Judicial Independence.” A survey
of lawyer population ralios of Alabama
counties appearing in the Lawgyer (ound
that Montgomery County had more
lawyers based on population than any
other of Alabama's 67 counties. The sur-
vey indicated that approximately three
of every 1,000 people in Montgomaery
Counly were lawyers, The county with
the lowest ratio was Bibb County with
approximately two of every 10,000 resi-
dents being a lawyer. The Lawyer con-
linued to include many praclice-related
articles, “The Federal and Alabama
Rules of Evidence,” “To Appeal or Nol Lo
Appeal,” "The New Bankruptey Code,"”
and “The New Rules of Discipline and
Their Practical Application” were exam-
ples of some of the articles appearing on
the pages of the journal in 1979 dealing

with recently enacted rules, Robert L.
Potts of Florence served as president of
the Young Lawyers' Section, The sec-
tion’s 17 committees included the
Public Information Committee, Disaster
Emergency Legal Assistance
Committee, Notary Public Manual
[istribution Committee and Bar
Admissions Committee. A helpful article
entitled, “Preparation for a Legal
Career,” by Justice Sam Beatty helped
aspiring lawyers prepare for their
careers as lawyers, The article “Legal
Malpractice” by Ralph Gaines of
Talladega explained the legal standird
for malpractice, the burden of proof,
areas of lahility, damages, and limita-
tiens of actions, Concerning this new
trend of cases, Mr. Gaines aptly noted,
“Our profession has reached a mile-
stone,” |

Endnote

1. Due o space limitations, only the poericed of the
19708 could ba coverad in Part Il We will
endesvar 1o close this aaries with Part IV in the
narkl issus, covering tha 1980s nnd 1090s
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MEMORIALS

Augusta Elliott Wilson

ugusta Elliott Wilson was born in

Rosedale, Mississippi on March 12,
1939 and passed away in Jackson,
Mississippi on December 22, 1999 of
heart failure. Wilson attended Stratford
Hall Preparatory School and Vanderbilt
University where she was a member of
the Kappa Alpha Theta sorority. She
received her master’s degree in English
literature from Ole Miss and her Juris
Doctorate from Catholic University Law
School in Washington, D.C., where she
was on the editorial staff of the Law
Journal. Wilson was the recipient of
many academic and scholarship honors
and taught English literature at Delta
State Universily. She was admitted to
the Alabama State Bar in 1973,

Augusta Wilson was former publica-
tions director of the Demoeralic
National Committee in Washington,
D.C., and a congressional staff member.
As a staff member, Wilson was instru-
mental in drafting the Fair Credil
Reporling Act of 1971, She was execu-
tive assistant to the late Winthrop
Rockefeller, governor of Arkansas.
Augusla Elliott Wilson was the author
of a book entilled, Leader In the House,
published by Parthenon Press.

Augusta Wilson had been a land devel-
oper and an insurance agent in
Pascagoula, Mississippi and practiced law
in Mobile from 1973 until 1995, when
she retired. Wilson was the Democratic
party nominee for Congress for the First
District of Alabama in 1974,

She is survived by her sister, Mary
Elizabeth Wilson Pierce of Mobile; her
brother, William Roberts Wilson, Jr. of
Jackson; her nieces, Mary Elizabeth
Milek, Elizabeth Ann Wilson, Augusta
Elliott Wilson and Dana Oldani; and
nephews William Roberts Wilson, {11
and Mark Blanton, Wilson was the
daughter of the late Mr. And Mrs.
William Reherts Wilson, Sr, of Rosedale,

— William Robert Wilson, Jr,

Judge Jeri Blankenship

ith the untimely passing of Judge

Jeri Blankenship, the legal com-
munity of Huntsville and Madison
County has lost an admired and beloved
member of the profession and the State
of Alabama has lost a valued and
respected publie servant,

Judge Blankenship received a Bachelor
of Arts degree from the University of
Alabama in 1966, where she was a mem-
bey of Phi Beta Kappa and, thereaftey,
taught in public and private schools from
1967 to 1972, In 1976, Judge Blankenship
received her law degree from the
University of Alabama School of Law and
then served in clerkship positions with
Justice Eric Embry of the Supreme Court
of Alabama and with Judge Joseph
Colquitt of the Circuit Court of
Tusealoosa County.

After moving to Huntsville, Jeri
Blankenship demonstrated her high level
of legal skill, dedication and professional-
ism and, by doing so, clearly justified her
appointment as a district court judge of
Madison County in 1981, Having con-
firmed her skill and strength as a jurist
by her sound judgment, hard work and
fairness, Judge Blankenship became the
first woman circuil judge in Madison
County upon her appointment to the
court in 1987, a position to which she
was twice selected subsequent to her
appointment, ultimately serving as the
presiding judge of the circuit court.

Judge Blankenship earned the respect
of those who came before her by the fair-
ness of her judgment and the evenness of
her demeanor, She was able to maintain
her wit and common touch without sacri-
ficing the respect of the office that she
held, frequently using her sense of humor
and her candor as effective tools in elimi-
nating conflicts and resolving disputes,

Also, Judge Blankenship demenstral-
ed a strength of character and uncom-
mon valor as she waged a courageous
fight against the illness that ultimately
claimed her, while being ever mindful of

the obligations of her position and, in
s0 doing, established a standard of per-
sonal and professional behavior of the
highest degree.

While the passing of this truly fine indi-
vidual and public servant is a loss to our
profession, our community and our state,
all who were privileged to know Judge
Jeri Blankenship have been blessed by the
example of a life well lived, a community
well served and a profession practiced at
the highest level of skill and honor.

The Huntsville-Madison County Bar
Assaciation and the community have
suffered a great loss in the passing of
Judgie Jeri Blankenship and we sympa-
thetically join with her husband, Clyde
Alan Blankenship, her mother, Norma
B. Burnette, and the other members of
her family in celebrating the life, recog-
nizing the accomplishments and honor-
ing the name and legacy of Judge feri
Blankenship.

— Charles G. Robinson, president,
Huntsville-Madison County Bar
Association

F. Michael Ford

Michael Ford, a distinguished and
® respected member of the

Tuscaloosa County Bar Association,
passed away on April 25, 19949 in
Tuscaloosa County at the age of 51. He
was born in Tuscaloosa, and attended
undergraduate school al the University
of Alabama, where he lettered in foot-
ball in 1966, 1967 and 1968, He was
selected to the first team All SEC in
1967 and 1968 and was selected to the
All SEC Academic Team in 1968,

While at the University, he was
instrumental in securing the chapter
for Campus Crusade for Christ and was
also active in the Fellowship of
Christian Athletes.

Upon graduation from the University
of Alabama, he attended the Universily's
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School of Law, graduating with a Juris
Doctor degree; he was admitted to the
Alabama Stale Bar in 1975, and began
practicing law that year, In 1978, he was
a founding member of the firm of Ford,
McElvy & Ford in Tuscaloosa, where he
practiced until 1984, at which time he
left the practice of law to engage in full-
time church work and Christian min-
istry, a call which he long sensed on his
life. After service in Christian ministry
for a number of years, he returned to
the active practice of law in 19491 in
Tuscaloosa, where he practiced until his
untimely and unfortunate death.

During the course of his life, many
people of all walks of life were served by
his caring friendship, counsel and self-
less service, He will be remembered for
his intellect, keen sense of humor and
contagious laughter and personality.

I. Michael Ford was a man with a
deep devotion Lo his five children: Frank
Michael Ford, Jv., Favor Ford, Forrest
Ford, Joanna Ford, and Camille Claire
Ford. In addition te his children, he is
survived by his wife, mother, two broth-
ers, and many nieces and nephews,

The Tuscaloosa County Bar
Association mourns the passing of F,
Michael Ford and honors the memory
of our friend and fellow member,

— Charles R. Malone, president,
Tuscaloosa County Bar Association

James T. Tatum, Jr.

he Huntsville-Madison County Bar

Association suffered the loss of ane
of its most highly respected and heloved
members by the death of James T.
Tatum, Jr, on September 8, 18949, Jim
was born on May 28, 1931 in
Birmingham to James T. and Katherine
McKenzie Tatum. He received his
Bachelor's of Mechanical Engineering
degree from Auburn Universily in 1953
and his law degree from the University

of Alabama School of Law in 1962,
where he received numerous honors
and served as president of the law
school student body, Jim also served his
country as a first lieutenant in the
United States Army Corps of Engineers.

He was a respected and admired
member of the Huntsville-Madison
County Bar Association for over 35
years, being elected president in 1985,
and where he practiced law as a partner
in the firm of Berry, Ables, Tatum,
Baxter, Parker & Hall.

Jim was a member of the Episcopal
Church of the Nativity, giving unselfish-
ly of his time and efforts to numerous
civic and charitable organizations and
was honored to serve on the board of
trustees of his beloved Auburn
University for over 13 years,

Through his skillful and diligent prac-
tice of his profession, his pride in and
devotion to his community, and his
high level of character and courteous
demeanor, he personified the very best
traits of a cilizen and lawyer and sel an
example to which all lawyers should
aspire.

The Huntsville-Madison County Bar
Association was honored to count fim
Tatum as one of its own and joins in
sympathy with his wife, Dana Lee
Tatum; his children, William B. Tatum,
Terri Tatum Estess, Jamie Tatum
Brown, Terese Estess, Jamie Tatum,
Philip Lee Lehman, and Julie Lehman
Burk; his six grandchildren; and the
other members of his family and loved
ones.

— Charles G. Robinson, president,
Huntsville-Madison County Bar
Association

W. B. Fernambucgq, Sr.

he Birmingham Bar Association
lost a true gentlemen with the
death of W, B. Fernambucg, Sr. on

December 23, 1997 at the age of 75. Bill
was a lifelong resident of Birmingham,
and was married to his childhood sweet-
heart, Georgia, for 52 years. They had
three sons and five grandsans, along
with many nieces and nephews, Bill
graduated from the University of
Alabama, both undergraduate and law
school, and was an enthusiastic sup-
porler of the Crimson Tide, He was also
very active at Lakeside Baptist Church,

Bill was one of the founding members
of the firm of Huie, Fernambucq &
Stewart, and he had practiced law since
1951. One of the traditions he started at
Huie, Ferambueq & Stewart was cooking
breakfast on Friday mornings for every-
one al the office. He loved to cook, not
only for his law firm but for his family,
and wore colorful oulfits on special occa-
sions and holidays. He also loved playing
with his grandsons in his laler years. Bill
was known at his firm and throughout
the legal community of Birmingham for
his humor, kindniess, integrity and pro-
fessionalism, He was a true gentlemen in
every sense of the word.

This resolution is offered as a record
of our admiration and affection for Bill
Fernambueq and of our condolences to
his wife, sons and their families.

— 8, Shay Samples, president,
Birmingham Bar Association

Judge Drayton N. James

he Birmingham Bar Association

lost one of its most distinguished
members and judges through the death
of Judge Drayton N. James on
December 23, 1997 at the age of 59.

Judge James grew up in Auburn and

went to Auburn University for his
undergraduate degree. Even at that
stage in his life, he loved fast cars. He
then attended the University of Alabama
School of Law and was admitled to the
Alabama State Bar in 1969,
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Judge James had a distinguished law
practice with Charles Tvler Clark for
many years before he went on the
bench. As a lawyer, he was known as a
very fair, calm, kind and professional
advocate. Those same qualities served
him well for the years he served as a
circuit judge for the Tenth Judicial
Circuit, Litigants before Judge James
were always treated with respect, kind-
ness and professionalism, He was dreal-
Iy respected as a trial judge by mem-
bers of the Birmingham Bar
Association,

He was a loving husband to his wife,
Billie, and loving father to his daughter,
Tracy. He was a very active member at
St. Luke's Episcopal Church and was
greatly respected by all in that congre-
gation. As mentioned above, Judge
James loved fast cars, especially
Porsches, and tinkering with them.

This resolution is offered as a record
of our admiration and affection for
Judge Drayton N. James and of our con-
dolences to his wife, daughter and other
members of his family,

— 8. Shay Samples, president,
Birmingham Bar Association

R. A. Norred

he Birmingham Bar Association losl

one of its most distinguished mem-
bers through the death of R. A, Norred
on November 21, 1998 at the age of 71,
Bob Norred was a veteran of the United
States Army, having served in the 82nd
Airborne Division. He graduated from
the University of Alabama School of Law
in 1951 and had a distinguished legal
career thereafter, which included being a

prosecutor in Calhoun County, in private
practice in many courts of the state, and,
especially, in representing Jim Walter
Homes for the past 35 years.

Bob was a loving hushand Lo his wife,
Helon, and a wonderful father to his
son, Michael, and daughters Stephanie
and Shelby. He also had three grand-
daughters whom he loved very much, In
addition, Bob was very aclive and
involved with Kairos Prisen Ministry for
many years and was a very aclive mem-
ber of St. Stephen's Episcopal Church,
serving as senior warden on the vestry,

This resolution is offered as a record
of our admiration and affection for R. A.
Norred and of our condolences to his
wife, son, daughters and the other
members of his family,

— 8, Shay Samples, president,
Birmingham Bar Association

Alonzo, Reynolds Thomas, Jr.
Mabile
Admitted: 1963
Died: July 8, 1959

Harrell, Sidney Moxey
Muobite
Admitted: 1954
Died: November 20, 1999

Helt, John Benjamin
Florence
Admitted: 1971
Died: Decemnber 6, 1999

Knight, Andrew Hendrix
Birmingham
Admitted: 1930
Died: December 6, 1999

Mays, Wesley Todd
Phil Campbell
Admitted: April 30, 1999
Died: July 10, 1999

Mclnish, Huey Dwight, Jr.
Dathan
Admitted: 1949
Died: November 20, 1999

Niezer, Charles Mahlon
Cullman
Admitted: 1975
Died: December 16, 1999

Steagall, Henry Bascem, 11
Ozark
Admitted: 1951
Died: November 20, 1999

Wilson, Augusta Elliott
Jackson, MS
Admitied: 1973
Died: December 22, 1999

Mandt, John Frederick
Birmingham
Admitted: 1982
Died: January 13, 2000
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Due to the huge increase in notices
for “About Members, Among Firms,"
The Alabama Lawyer will no longer
publish addresses and telephone num-
bers unless the announcement relates
to the opening or address change of a
firm or solo practice, Please continue Lo
send in name and/or address changes Lo
the Alabama State Bar Membership
Department, al (334) 261-6310 (fax) or
PO, Box 671, Montgomery 36101,

About Members

Todd B. Watson announces the open-
ing of his office at 102 Court Street,
Evergreen, 36401, Phone (334} 578-1330,

Mark D. Ryan announces the opening
of his office, Mark D. Ryan, P.C. Offices
are located at 100 E. First Street, Bay
Minette, 36507, Phone (334) 580-0500,

Angela L. Kimbrough announces the
opening of her office at 104 Main Street,
Eutaw, 35462, Phone (205) 372-9635.

Among Firms

Leon Y. Sadler, IV announces the for-
mation of Leon Y. Sadler, IV L.L.C.
Offices are located at 2702 Sth Street,
Tuscaloosa, 35401, Phone (205) 344-5848,

The Martin Mediation Group
announces that it has changed ils name
to The Mediation Group, Inc., and ils
new address is 717 Focis Street, Metairie,
Lowisiana, 70005, Phone (504) B36-8400,

Heninger, Burge, Vargo & Davis, L.L.P.
announces that R. Edwin Lamberth has
become associated with the firm.

Benton & Cenleno, L.L.P. announces
that C. Steven Ball has joined the firm
as an associate.

ABOUT MEMBERS, AMONG FIRMS

Burdette & Burdette, P.C. announces
that James W. Wolley has become a
partner in the firm and the firm name
has changed to Burdette, Wooley &
Burdette, P.C.

Carr, Alford, Clausen & McDonald,
L.L.C. announces that Marcus E.
McDowell, David A, Strasshurg and
Holly T. Alves have joined the firm as
associates,

Harris & Harris, L.L.P. announces
that Pamela Ryan Hicbert and
Stephanie Zohar Lynton have become
associated with the firm,

Larry U. Sims, Charles A. Graddick,
Charles H. Dodson, Jv., Joseph D.
Steadman, and Todd S. Strohmeyer
announce the formation of Sims,
Craddick & Dodson, P.C. and that James
B. Pittman, Jr. has become associated
with the firm. Offices are located at 205
St Emanuel Street, Fert Conde Village,
Mobile, 36602, Phone 1334) 690-9300,

Piper & Marbury L.L.P. announce a
merger with Rudnick & Wolfe creating
the new firm, Piper, Marbury, Rudnick
& Wolfe. Offices are located in Chicago,
Baltimore, New York, Philadelphia,
Tampa, Dallas, Reston and Washington,
n.C.

Armbrecht, Jackson, DeMouy,
Crowe, Holmes & Reeves, L.L.C.
announces that P. Vincent Gaddy has
hecome a member of the firm and that
Mary Carol White, Gregory P. Bru and
Craig D. Martin have become associated
with the firm,

Adams & Reese, L.L.P. announces
that T.K. Jackson, 111, Paul D, Myrick,
Bradley R. Byrne, William T. McGowin,
IV, John W. McDonald, Randal! Scott
Hetrick, and Kelly Collins Woodford
have become associated with the firm,

Robert 1. Morris and Garyy 5.
McAnnally announce the formation of

Morrls & McAnnally, L.L.C. Offices are
located at 10365 Holtville Road,
Deatsville, 36022, Phone (334) 569-1820.

Berkowitz, Lefkovits, Isom &
Kushner, P.C. announces that G. Steven
Henry has joined the firm as a member.
Andrew R. Chambless, Lee T. Clanton,
William M. Lawrence, D, Keith Andress,
Michele L. Scarbrough, Amy D.
Sylvester, and Kenneth P. Weinberg have
also joined the firm as associates,

Bradiord & Donahue, P.C. announces
that Shane T. Sears and Daniel P. Avery
have joined the firm as associates,

Gilbert & Sackman anncunces that
Laurie A. Traktman, Jay Smith and
Christopher E. Krafchak have become
principals of the firm,

McPhillips, Shinbaum & Gill, L.L.P.
announces that Joseph C. Guillot has
hecome associated with the firm.

Cabaniss, Johnston, Gardner, Dumas &
O'Neal announces that Anna Funderburk
Buckner and William B. Walker have
become associated with the firm.

Lanier, Ford, Shaver & Payne
announces that David L, Berdan, Taylor
P. Brooks and Robert N. Bailey, 11 have
become associated with the firm and
[hat Cerald M. Walsh, Ph.D. has
become of counsel 1o the firm.

Rohert G. Methvin Jr. and Phillip W.
MeCallum announce the formation of
McCallum & Methvin, P.C. Offices are
located at 2201 Arlington Avenue,
South, Birmingham, 35205, Phone
(2058) 939-3006,

Farmer, Price, Hornshy &
Weatherford, L.L.P. announces that
Joel W. Weatherford, D). Lewis Terry,
Elizabeth B, Glasgow and J. Vincent
Edge have become partners in the firm
and that Cathey E. Berardi has joined
the firm as an associate,

The Mabana L




Hail & Smith announces that Nancy
Smith Pitman and M. Adam Jones have
joined the firm as associates.

Cory, Watson, Crowder & DeGaris
announces that C, Anthony Graffeo,
David Madison Tidmore and Dennis
Russell Weaver have become partners
in the firm,

Callis & Stover announces that
Frank I. Brown has become of counse!
for the firm.

The Southern Law Group, P.C.
announces that Gregory L. Case has
become associated with the firm.

Hand Arendall, L.L.C. announces that
Brannon D. Anthony has become a
member of the firm and Ginger P.
Gaddy, W. Craig Hamilton, Aaron L.
Dettling, Geoffrey K. Gavin, and
Norman M. Stockman have joined the
firm as associates.

John L. Bodie, David M. Parker and
Gordon H, Warren announce the for-
mation of Bodie, Parker & Warren, P.C.

Offices are located at Suite 200, Frank
Nelson Building, 205 N. 20th Street,
Birmingham, 35203. Phone (205) 251-
6510,

Cusimano, Keener, Roberts &
Kimberley, P.C. announces that Philip
Earl Miles has joined the firm as a part-
ner and the firm name has been
changed to Cusimano, Keener, Roberts,
Kimberley & Miles P.C.

Pierce, Ledvard, Latta & Wasden,
P.C. announces that Douglas L.
Anderson, John P. Kavanagh, Jr., W.
Perry Hall and Gabrielle Elaine Reeves
have joined the firm,

Schmitt, Harper & Smith announces
that Steven F. Schmitt has become of
counsel to the firm. Michael S. Harper
and John G. Smith will continue their
practice under the name of Harper &
Smith, P.C.

Gorham & Waldrep, P.C. announces
that Isaac Hoitman has joined the firm
as an associate,

Otts, Moore & Jordan announces
that James Eric Coale has become a
partner of the firm and that the firm's
name has been changed to Otts, Moore,
Jordan & Coale,

Ball & Koons announces that Russell
J, Watson has joined the firm as a part-
ner, The firm's name has been changed
to Ball, Koons & Watsen, Offices have
been relocated to 502 E, 2nd Street, Bay
Minette, 36507, Phone (334) 937-2303,

Wolfe, Jones & Boswell announces
that Gary P. Welfe has become a partner
of the firm,

Kilpatrick Stockton L.L.P. announces
that Michael E. Hollingsworth, I1 has
joined the firm as an associate,

Patton, Latham, Legge & Cole
announces thal B. Chadwick Wise has
become associated with the firm,

Berkowitz, Lefkovits, Isom & Kushner,
P.C. announces that Jack B. Levy has
joined the firm as a member, V. Leigh
Mattox and Laura Schiele Robinson have
also joined as associates, 2

Commissioners

March 15, 2000.

28, 2000).

Notice of Election

Notice is given herewith pursuant to the Alabama State Bar Rules Governing Election of Commissionars.

Bar commissioners will be elected by those lawyers with their principal offices in the following circuits:
2nd; 4th; 6th, place no. 2; 9th; 10th, places no. 1,2, 5, 8, and 9; 12th; 13th, place no. 2; 15th, place no. 2; 16th;
20th; 23rd, place no. 2; 24th; 27th; 29th; 38th; and 39th, Additional commissioners will be elected in these
circuits for each 300 members of the state bar with principal offices herein. The new commissioner positions
will be determined by a census on March 1, 2000 and vacancies cartified by the secretary no later than

All subsequent terms will be for three years.

Nominations may be made by petition bearing the signatures of five members in good standing with
principal offices in the circuit in which the election will be held or by the candidate’s written declaration
of candidacy. Either must be received by the secretary no later than 5 p.m. on the last Friday in April (April

Ballots will be prepared and mailed to members betwaen May 1 and May 15, 2000. Ballots must be
voted and returned by 5 p.m. on the last Friday in May (May 26, 2000) to the Alabama State Bar.




traveling?

Would you like to make sure you never lose or misplace

another document or file?

Would your time and that of your paralegal be better
spent on case work rather than filing and searching for

documents?

If you answered “yes" to any of these
guestions, our document storage and
retrieval is for you. Century Document
Imaging has an impeccable reputation.
For 256 years we have specialized In docu-
ment management. We are fast, accurate,
reliable and confidential, Our past has
been built on these qualities, and our
future depends on them.

Century can scan all your case docu-
ments and put them on a C0, enabling
you to retrieve them on your laptop com-
puter anywhere you go, Carry the entire
case documents, up to 15,000 pages on a
single CD. You never lose or misplace a
document or file because each one is
instantly retrievable from the CD. You can

CENTURY DOCUMENT IMAGING
Call today and ask for “Litigation Support.”
Birmingham, AL

205-591-77556

Atlanta, GA
404-262-2300

Does your law firm need

Would you like to have access to
every document in your case
whether you are in the office, at home, or

quick cataloging and Bates
stamping of case
documents?

Do you need accurate,
reliable and quick
retrieval of your
documents?

even have duplicate CD's made lor others
working on the case. When you have 1o
produce documents to the “other side”,
youl can give them a duplicate CD, without
privileged documents,

No matter where you are located, you
may send your documents to Century for
tmaging, or we can arrange lor pickup, If
you prefer, we will even do the document
imaging on site without ever removing a
lile from the premises,

aper handling is a necessary part of
any business, especially the legal proles-
sion. Let us save you and your stall time
and headaches. Legal matters should be
left to the experts; document handling
should be, too! Call Century

Montgomery., AL
534-270-1755
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11111 LEcIsLATIVE WRAP-UP

RE— By Robert L. McCurley, Jr.

Second Special Session 1999

The Second Special Session convened November 15, 1999
and adjourned November 29, There were 140 bills introduced
in this two-week session, with 59 of them being enacted into
law. Most of these new acts were local, with only eight bills
being of statewide concern to lawyers.

Four bills replaced the revenue shortage caused by Alabama's
franchise tax being declared unconstitutional, These are:

Act 99-600 (HB-3)

A proposed constitutional amendment Lo provide a rate of
6.5 percent on taxable

income of corporations for the calendar vear 2001and for
any fiscal year beginning in the calendar year 2001 and each
year thereafter, The special election to vote on the amendment
is to be held on March 21, 2000,

Act 99-650 (HB-2)

A redistribution of certain taxes from the Special Education
Trust Fund to the State General Fund by amending Ala. Code
§8§ 40-12.227, 40-23-2, 40-23-61, 40-23-108, and 40-25-23,
This act will become effective January 1, 2000, provided the
constitutional amendment is approved.

Act 99.-684 (HB-4)
A bill to revise the corporate income tax law to conform Lo
the federal corporate tax system and to increase the financial

institution excise tax to 6.5 percent, This will amend Ale. Code
48 40-16-4, 40-16-6, 40-18-16, and 40-18-31 through 40-18-35
and repeals §§ 40-18-31.1, 40-18-36 and 40-18-38, These taxes
will be distributed to the State General Fund,

Act 99-665 (HB-1)

The Alabama Business Privilege and Corporate Income
Shares Tax of 1999 provides for a tax on the net worth of cor-
porations, limited liability entities and disregarded entities,
which will replace the domestic and foreign franchise tax
declared unconstitutional by the United States Supreme Court
and provides a new statewide shares tax, also levied on nel
worth, and repeals the former Domestic Shares Tax, It pro-
vides for an increase in the corporate income tax from 5 per-
cent to 6.5 percent, provided the constitutional amendment is
approved. It further provides for an increase in the financial
institution's excise lax from 6 percent to 6.5 percent and
repeals various sections of Title 40,

Act 99-663 (HB-73)

Technical amendments Lo the electronic voling counting
systems law and provides definitions, the system’s approval
process, and a process for implementation of procedures for
electronic voting by amending Ala, Code §§ 17-24-2, 17-24-4,
17-24-5 and 17-24-9,

{Continued on page 100)

Linda L. Lund, director
Volunteer Lawyars Progrem
Alabama Stato Bar

P.0. Box 671

Montgomary, AL 36101

(334) 269-1515

to legal services,

nomination form to be considared by the committee,

Pro Bono Award Nominations

The Alabama State 8ar Commities on Volunteer Lawyer Programs (fomnerly the Committee on Access to Legal Services), 1s seakirg numinations
for the Alabama State Bar Pro Bono Award. Nominations forms can ba obtained by contacting:

The Alabama State Bar Pro Bono Award recagnizes the outstanding pro bono efforts of attormeys, law firms and law students in the state.
The award cnteria includes but 1s not limited to the following: the total number of pro bona hours or complexity of cases hand ed, impact of
the pro bono work and benefit for the poor, particular expensa provided or the particular need satistied, successiul recruitmant of other
attorneys for pro bono representation, and proven commitment to delivery of quality legal services 1o the poor and to providing equal access

Nominations must be postmarked by May 15, 2000 and include a completod Alabama State Bar Pro Bono Awards Program




AVA
ALABAMA STATE BAR

ALABAMA STATE BAR MEMBERS
TAKE NOTE OF THIS FIRST CLASS OFFER

MAJOR MEDICAL INSURANCE
ISSUED ON A

GUARANTEED ACCEPTANCE BASIS

ISI provides quality benefits for members, employees, and eligible family members.

Administered by Insurance Specialists, Inc.
{ ( Underwritten by New York Life Insurance Company ISI
51 Madison Avenue, NY, NY 10010
Policy Form GMR

EST. 1959

THIS COMPETITIVELY PRICED PLAN INCLUDES:

4100 % coverage for In-Network provider office visits
($15 co-pay applies - max $200 per visit)
4+ Co-pay prescription card with the $500 deductible plan
+Deductible choices of $500 or $1,000 per calendar year
+80/20 In-Network and 60/40 Out-of-Network PPO Plan
453,000,000 per person maximum (some restrictions apply)
+Maternity covered as any other condition
+Endorsed by the Alabama State Bar Association

DON'T MISS OUT.....Call or fax your request for more information (including features,
costs, eligibility, renewability, limitations and exclusions) TODAY to:

INSURANCE SPECIALISTS, INC.
33 Lenox Pointe, NLE. ¢Atlanta, GA 30324
(800) 241-7753 ¢ (404) 814-0232 ¢ Fax (404) 814-0752




Make a
quliick
with

Uncontested Divorce

in Alabama
software designed by lawyers for lawyers

MNow you can easily complete all of the
required paperwork for uncontested
divorces In Just minutes. Then just print
and file at courtl

Quick Case's Uncontested Divorce
software has everything you need to
work smarter not harder and save time
and money!

Create: Complaint
Answar & Waivers
Statement of Nen Represent
Party
Tastimony of Petitioner
Separallon Agreemant
Final Dacroa of Divarcs
Child Support Information
C8-41
Cs-42
£5-43

Custody Affidavil
Waga Withholding Ordar

PLUS:
Calculates child support using Rule 32 of

the Alabama Rule? of iJud[c!aF gdmlnislratlon
to the nearest dollar in seconds!

Order YOUR copy TODAY!

1-800-752-1140

Special Introductory Offer!
oxtendad until April 30, 20001

559500

WINDOWS §5/98 NT & 2000 Campatible

/ Perfarmance Support, Inc.

; The trusted name in

7/ _f software since 19651
Wa aocapt

S

A CaR Sollware, LLC Producl

Porformance Support, Incorporated
5850 carmichael Place, Sulte 100
Montgomery, AL 36111
Phone 334-244-0707 « Fax 334-244-0181
Toll Free 1-800-752-1140

i, puh &

Act 99-695 (HB-35)

Amends Alabama election law § 17-
22A-7 to provide that during the period
of 12 months before an election in
which the person intends Lo be a candi-
date, the prohibition concerning contri-
butions shall not apply to a loan from a
candidate to his or her own political
campaign commitlee.

Act 99.696 (HB-18)

This bill delays the effective date of
requiring a person to present to the
licensing authority proof of automobile
insurance as provided in Ale. Code § 32-
7-6,1(a)-(e). This delay is until January
1, 2001, The other sections of the act
will become effective June 1, 2000,

Act 99-705 (SB-16)

Amends Ala. Code § 16-28-16 to spec-
ify that each child who enrolls in a pub-
lic school is subject to the school atten-
dance and truancy law irrespective of
the required age of compulsory atten-
dance, i.e., 16,

2000 Regular Session

The 2000 Regular Session of the
Legislature began February 1, 2000 and
can continue until May 15, 2000,

For information about bills and the cur-
rent legislative term, you may access this
information at www.legisfature state.al.us.
For information about the Institute or any
of its projects, contact Bob MeCurley,
director, Alabama Law Institute, O, Box
861425, Tuscaloosa 35486-0013; fax (205)
JAB-8411; phone (205) 348-7411; or
through the Institute’s home page al
i daiv.ua.eduw/ali, »

Hobert L.
MeCurlay, Jr.
Rabort L
MaCutley, Jr. i
tha diractor of tho
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State-Specific

Drafting Libraries

Wills

Inter Whos Trusts
iupmnllnn Agreerneniy
Héuse Sales

Condlo Saley

Office Leavs Riders

Store Lease Riders

Nel Leases

Fonagement Agreements
Metgages/Deecs of Trusts

Shareholders Agreements e
Corporate Kits
Limited Liability

Pre-nuiptial Agreermeni

“If anything approaches ‘law office In a box,” this Is it.”
~Leader's Legal Tech Mewslotter

Cuts document drafting time 75-85%

00 YOU WISH TO PREPARE

AW Wl (andd dalacted ancillaiy dicuimants) |<EnTam & dhs
I juwt & Wil
G Just @ Living Wl [siaor n appauimiin of s agidil lor hadih
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ttorneys’ Advantage Professional

Liability Insurance offers broad
ocoverage...up o $10 milion in limits.
Program banefils include:

* Firat Dollar Defense

* Claims Expenseo in Addition to
Liability Limits

* Risk Management Program
* Full Prior Acts Coverage Available

Boat of all, its underwritten by TIG [nsurance
Company, A.M. Best ratod "A" (Excellent), XTI,

P LI Professional Liability

Insurvance, Inc,

If you're not insured with the Attorneys'
Advantage Professional Liability Insurance Program,..
you should object to your ourrent insurer

on the following grounds:

1. You may be paying too much for your
liability coverage.

2. You may not have the broad coverage
you really need.

Don't delay! For more
information, including
a no-obligatlion
quotation, call today.
Plua you'll recelve n
froe copy of The
Quarter Hour,

the newslettor for
Attorneys’ Advantage
insureds that containg
useful, practioal
information on ways
Lo manago risk in your practice

. Hll-‘_L;L-'.ugl N Mo

AN @

Professlonal Linbility Insurance, Ino.
300 Delaware Avanue « PO, Box 2287
Wllmington, DI 16800

1-800-441-9385

Fux: 1-800-716-3411
www.zgutz-pll.com/lawyera.html

IR INSURANCE,,

Nvanisge

Professional Liability Coverage
On Favorable Torms

OIET Atlorneys’ Advanlage Insurance Agenoy, Ino




BAR BRIEFS

* The National Board of Trial Advocacy announces that
John A. Lentine of the Birmingham firm of Gorham &
Waldrep has achieved Board Certification as a criminal trial
advocate through NBTA, NBTA is dedicated to the identifica-
tion of attorneys with a history of enhanced skill in trial prac-
tice and ensures that each NBTA board-certified attorney can
substantiate his or her specialty designation with true quality.

* The Lawrence Counly Bar Association recently elected
new officers, Chosen were John Erle Burnum, Moulton, pres-
ident; Sean Dale Masterson, Moulton, vice-president; and
Richard Derek Proctor, Moulton, secretary-treasurer,

* Anthony A. Joseph, a partner with the Birmingham firm
of Johnston Barton Proctor & Powell LLP, was recently elect-
ed 1o serve on the Council of the American Bar Association's
Criminal Justice Section. Joseph also serves on the Executive
Commitlee of the Birmingham Bar Association and is chair of
the White Collar Crime Subcommittee of the Commercial &
Banking Litigation Committee of the Litigation Section of
the American Bar Association.

* Thomas Jay Skinner, IV of the Birmmingham firm of
Lloyd, Schreiber & Gray, P.C. is currently serving as president
of the Alabama Real Estate Lawvers Association, Inc.

* Judith 5. Crittenden of Critlenden-Martin Attorneys at
Law was recently named Lawver of the Year and her secretary,
Debbie Lawrence, was named Member of the Year by BLSA, a
professional organization whose members work in law-related
olfices and agencies. Crittenden is a founding partner of
Crittenden-Martin of Birmingham. Lawrence has worked for
Crittenden-Martin since 1994, She earned her Professional
Legal Secretary certification in 1995 and now teaches sec-
tions of certification workshops.

CLE Opportunities

The Alabama Mandatary CLE Commission continually svalu-
ates and approves in-state, as well as nationwide, programs
which ara maintained in a computer database. All are identified
by sponsor, location, date and specialty area. For a complete
listing of current CLE opportunities or 8 calendar, contact the
MCLE Commuission office at (334) 269-1515, extension 117, 156
of 158, or you may view a complate listing of current programs
at tha staie bar's Web site, www alabar.org.

* The Civil Practice Federal Court Committee of the
Moblle Bar Assoclation recently published a practitioner’s
guide entitled infroduction fo Cieil Discovery Practice in the
Southern District of Alubama. The committee worked closely
with the judges of the Southern District in drafting this guide
to local discovery practice and thank the court for its partici-
pation, especially Magistrate Judge William E. Cassady, who
served as chairman of the committee, Copies of the guide are
being attached to the courl's local rules and may be obtained,
free of charde, from the clerk's office of the Southern District.

* The Eleventh Circult Historical Society, a privale, non-
profit organization incorporated in Georgia in 1983, invites
judicial conference members to join the Society. The
Eleventh Circuit was the first federal appeals court in the
country to create an historical society dedicated to preserving
chambers papers, portraits and personal memorabilia of its
judges; over 650 federal and state court judges, attorneys, law
firms and legal history scholars are members.

To increase the public's awareness of the Eleventh Circuit fed-
eral courts’ role in American history, three books were commis-
sioned by the Society: From Local Courts to National Tribunals:
The Federal District Courts of Florida, 1821-1890; United States
Court of Appeals for the Eleventh Circuit: The First Decade,
1981-1981; and Democracy and Judicial Indeperdence: A
History of the Federal Courts of Alabarna, 1820-1994,

The Society has a permanent office in the Elbart Parr Tuttle
United States Court of Appeals Building in Atlanta, Officers
include Alabama altorneys Thomas S. Lawson, Jx., president, and
Ben H. Harris, Jr., vice-president. Trustees include Julian D,
Butler, Walter R. Byars, AJ. Coleman, Camille Wright Cook, M.
Lee Cooper, Richard H. Gill, Ralph N. Hobbs, Alex W. Newton,
and James L. North, all members of the Alabama State Bar,

[For more information, contact the Society at (404) 335-
6395 or at PO, Box 1556, Atlanta 30301,

* Forrest 8. Latta, of the Mobile firm of Pierce, Ledyard,
Latta & Wasden, P.C.,, is the latest recipient of the Defense
Research Institute's G. Duffield Smith award, The DRI, the
nation’s largesl association of civil litigation defense lawyers,
presents the award annually to the author of the most out-
standing article published by the Institute.

= The Mobile Bar Foundation, the charitable arm of the
Mobile Bar Association, provided over $30,000 to Mobile area
charitable organizations. Beneficiaries of the 1999 grants, which
included The Shoulder, Ronald McDonald House, Penelope
House and the Mobile Bar Association Pro Bono Program, were
recognized at the association's luncheon January 20. Since its
establishment in 1995, the Foundation has made gifts to com-
munity organizations in excess of $150,000, m
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Most legal staffing firms
can find you a lawyer.

The GLOBAL LEADER can
find you 200 by tomorrow.

Special Counsel knows about staffing projects of all sizes. After all, we helped
pioneer the concept. With access to thousands of qualified attorneys, paralegals and
support staff worldwide, our experienced staffing consultants are ready to staff
your projects quickly and efficiently.

So the next time you need 2 lawyers or 200, there's really just one place to call -
the GLOBAL LEADER in legal staffing.

Special Counsel

The Global Leader in Legal Services

One Independence Plaza » Suite 400 ® 8irmingham, AL 35209
Telephone: (205)870-3330 e Fax: (205)870-3337

Offices Nationally & Internationally
(800)737-3436
www.specialcounsel.com

A Mochs Prafecsional Sernces l_'n.l!uJ.lrIJ.-'

The GLOBAL LEADER In Legal Services




Fayette County

Established: 1824

The following continues a history
of Alabama’s county courthouses—
their origins and some of the people
who contributed to their growth. If
you have any photographs of early
or present courthouses, please for-
ward them to: Samuel A. Rurmnore,
., Miglionico & Rumore, 1230
Brown Marx Tower, Birmingham,
Alabama 35205,
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BUILDING ALABAMA'S COURTHOUSES

By Samuel A. Rumore, Jr,

Fayelfe Coundy Courthouse afler renvixition

( Fayette County Revisited )

he Fayette County Courthouse was

first featured in the January 1992
issue of The Alabama Latwyer. This
courthouse has undergone a recent ren-
ovalion and deserves an update.

The building was originally construcl-
ed in 1911 at a cost of $59,000. The ren-
ovation, completed in 19949, covered two
phases and cost approximately two mil-
lion dollars, Phase one was the new roof
that cost over $350,000. Phase two was
the interior renovation that had a price
tag of approximately $1.7 million. A
large portion of the funds for the project
came from a one mullion dollar gift from
local philanthropist Earl McDonald,

The modernization work included
new lighting, new ceilings, new wiring,
and the renovation of walls, floors and
cabinetry, The courthouse now has cen-
tral heat and air for the first Lime,
Formerly, it had more than 30 window
air conditioning units. A new sprinkler

and alarm system was installed for fire
protection. A wheelchair ramp and ele-
vator were added for compliance with
the Americans With Disabilities Act.
The third-floor athic was totally renovat-
ed to now include a new courtroom and
2,000 square (eet of additional office
space. The two-story main courlroom
wias completely renovated, The ceiling
was raised and the balcony ares opened
up. Much of the original wood, marble
and pressed copper ceiling were
retained, Exterior landscaping will com-
plete the Fayelte County Courthouse
project,

The contractor for the Fayelle County
Courthouse renovation was H & N
Construction, Ine, The architectural
firm was TurnerBatson, with Jamie
Collins as project coordinator. A rededi-
cation and public barbecue are planned
for the spring of this year, according to
Probate Judge William Oswalt. o
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FAYETTE COUNTY COURTHOUSE
FATETTE, ALARAMA
PAYETTE COUNTY COMMISSHIN

CONTRACTOR H & N CONBTRUCTION, INC

ARCHITECT TURMERBATS0MN

ELECTRICAL BhJMOIEH ENGIHELRING
WECHAMC AL COME, MAZZARD, & WALL, WNC
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New secretarial area

Photos furnished by
Waft Hinchman of
Visearn Photographics
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Closu-itp pivze of courthouse facade

Clovk's office

Renovated main couriroom

View of couriroom public area

Samual A.
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Samuiel A, Rumone, Jr
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Univorally of Alabama
School of Law, He
soryed g founding

- chelrpeson of the
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The Soulbane Stratagem

A novel by Norman Jetmundsen, Jr. » Hardcover ¢ John Hunt Publishing ® October 1999
Reviewed by Charles A. Stewart, IlI

he Soulbane

Stratagem:

You won't
find it in the conve-
nience store down
the street, norin
erowded airporl
bookstores along-
side Grisham's nov-
els yet, but when
you do find it,
Norman
Jetmundsen's first
novel is an exciting
discovery, The hook
is a sequel to C, 8.
Lewis's book, The
Serewtape Lettors, |
happened upon his
novel at the Norrman Jatrundsen: in Oxford with Magdaten
University Supply Toewer in the backgroumd
Store while visiting
my alma mater, The
University of the South in Sewanee, Tennessee, where
Norman was an undergraduate student, too,

Do not be fooled. This is not the Lypical lawver's mystery
novel. The site of the novel is Oxford, England. The main
character is an American student, Cade Bryson, who is study-
ing at Magdalen College. While studying in the library late
one snowy winter's solstice night, Cade discovers some
strange letters hidden in the bookshelves, These letters were
exchanged between a junior devil, Soulbane, and his fiendish
superior, Foulheart, They contain a riddle about the location
of some reports to be prepared by Soulbane, Cade Bryson
goes in search of the reports, He receives help from a fellow
student, Rachael, and Mr, Brooke, the vicar of a small country
church. The stary is exciting, with some unexpected twists
and turns. The message is strong and very timely,

Charles A. Stewari, 11}

Charles A Stewart, [H practioes with tha firm of Sirole & Parmutl. He
altendod college al The Unvarsity of the Soulh, dunng which limo ho
spant i surmmdr studying at Oxtord He recaived his law degree from
Cumbadand Schaol of Law, Samford Univaraity, whinia ho was N assod:-
ile aditor of tha Curmberiand Law Heview. He was admitted o ine
Atabama Slate Bar in 1985 and Is o mombaer of Ihe Alabama Delense
Lawyors Asgociqion, the Datenso Hoesearch Inatitule and 1he Amancan Bar
Assouintion, as woll an numarous olher organizalions. Slowarl alno was an
adunet protesscd of law at Jones School of Law in MOonlgomety

Hritish Sales Manager Colin Nutt toasts Kelfi and Norman Jetmundsen with
champagre ariel Towers sent by Norman'’s firm, Bralley Arant Rose & White,
for the book's lauriching in Oxford,

Like C. S. Lewis's characters, Screwtape and Wormwaood,
these evil characters are pleased with the current state of the
world and the church. In discussing the state of the modern
world, Soulbane addresses the numerous victories that the
devil has managed to have on Earth. Of course, from the
devil's perspective, everything is reversed (i.e., evil is good,
down is up, he has no compassion). Among thoese victories
are the inability of man to Lell right from wrong, the nuclear
destruction of the family, the effect of technology on our
lives, and the overall decay of the moral and religious fiber of
our society, Soulbane even says the following about lawyers:

“As a part of our research, we attempled Lo interview that spe-
cial species of vermin they call lawyers. Badness knows, there
are enough of them down here! (Even our Royal Hindness can'l
stand to be around them for very long,) 11 is clear that the goal
of lawyers in their trials is not justice, bul winning, We tried Lo
get a group of them to explain to us why there is so much liti-
gation in western society, and why society is so distrustiul of the
legial system, so that we could clarify the matter for this Report,
but all they did was argue, and we never got a straight answer.
Later, several even tried Lo send us a bill for their time!”

Norman graduated from Sewanee with a degree in English
literature, He attended the University of Alabama School of Law,
Thereafter, he clerked for Judge Sam Pointer in the Northern
District of Alabama. He then studied at Magdalen College, Oxford,
where he received an M.Litt. in Law. A Rotary International
Scholarship is whal landed Norman in Oxford. 1l was while at
Oxford that he kindled his interest in C, 8. Lewis. Lewis taught
at Magdalen College, where he wrote The Screwiape Lelters.

Norman conceived the idea for the book while crossing
High Street in Oxford one day. Having tossed around the idea
of the book for nearly ten years, Norman started putting
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down his thoughts in March 1994, two months after his wife,
Kelli, gave birth to triplet boys, Jonathan, Taylor and Nelson.
The birth of the triplets is partly responsible for the book's
having taken so long to wrile, as is the facl that he main-
tained his full-time law praclice al Bradley Arant Rose &
White LLP. After a couple of years, he began Lo think that per-
haps this could turn into a book, and Norman then engaged
in a self-study program Lo learn how to write fiction,
Norman is a member of the litigation practice group with
Bradley Arant, and also works in the area of alternative dispute
resolution, serving as a mediator and arbilrator in various cases.

The firm has been very supportive of the publication of his novel.

Also, the Rev. Dr. Paul Zahl, an Episcopal priest, and the Rev.
Fred Barbee, editor of The Anglican Digest, provided him with
guidance, advice and support. In addition, Norman received
assistance from Robert Fraley, a former University of Alabama

quarterback and sports altorney, who was Norman's friend in law
school. Fraley's firm, Leader Enterprises, helped Norman find a
British publisher in John Hunt Publishing Ltd, The tragic death
of Robert Fraley with golfer Payne Stewart occurred immediately
before Norman left for Oxford to launch the new book, Nerman,
Kelli, his brother and several friends, including his partner, Joe
Mays, and Joe's wife, June, were present for the official launch of
Norman's book at Magdalen College on Oclober 29, 1999,

Norman’s first novel is a real success, and 1 highly recom-
mend it to you, Your local bookstore can order The Soulbhane
Stratagem (rom the United States distributor, Morehouse
Publishing, in Harrisburg, Pennsylvania. (IL can also be
ordered over the Internet from Barnes & Noble, at www.bar-
nesandnoble.com, and from www.amazon.co.uk.)

Based upon my reading of this book, | certainly hope
Norman will write another onel [ |

Business and Commercial Litigation in Federal Courts
(ABA and West Group 1998, $480)

Reviewed by Edgar C. Gentle, 111

his six-volume work was prepared jointly by the

American Bar Association and West Group, The vol-

umes were authored by distinguished federal judges
and litigators practicing in federal courts, including
Birmingham'’s own Lee Cooper, who co-authored the chapter
on the Selection of Expert Witnesses,

The work is 6,700 pages long, containing 349 forms and 319
Jury charges in print and on disk, It boasts over 17,000 cited
cases and thousands of cited statutes. The first half of the set is
devoted to the simple and sophisticated building blocks of gener-
al commercial litigation, There are scholarly chapters dealing in
an academic manner with hotly contested threshold issues in
federal cases, such as subject matter and personal jurisdiction
and venue, These portions of the work provide a welcomed
update to Wright & Mitfer’s Classic Treatise, Even these portions
of the series are practical, howevey, in providing handy checklists
to comply with or challenge the legal strictures involved, as well
as forms, for example, to accepl service or transfer venue,

Other chapters on the fundamentals of litigation treat law
as art and not science, in, for example, addressing how to
engage and use investigators Lo work up a case, debating
whether to have a factually developed or a brief and general
complaint or answer, how Lo select a jury, present or cross

Edgar C. Gentle, 111

Eagar C Gantle, 1l practices with th Wirrningham firm of Goenlie, Pickons
& Eliason. He has a8 maslecs ol soignce degtos iy nalutal resourcs man
agoman from the Linivarsity ol Miami and slediad law al the Univataity of
Oxtord in England as a Rhodet Scholar, ablaining a B A in jurisprudence
Ha haa sorvedd as sonicr slal atlorney with ATAT, and as general counsel
b Varos l'”hﬂﬂll'."lfﬂ'luﬁ sl compaling local adghangn caniorns in
Alabarne, an woll aa ko the Alnbama Stale Sonato

witnesses, and open and close the case. The voice of experi-
ence is loud and clear in many of the practical forms provid-
ed, such as written investigator guidelines designed to reduce
exposure resulting from aggressive discovery by non-lawvers.

Unlike many trial advocacy works, this series tries to take an
even-handed approach to the topics, not favoring either side of
the bar, Thus, the treatment of the expert testimony turmeil
resulting from Daubert is addressed objectively, from the per-
spectives of both admitting and excluding expert evidence.

In addition to the more rudimentary chapters applying ele-
ments encountered in every litigated commercial case, the
series also provides chaplers with lesser known factors affect-
ing litigation, such as the Bankruptey Code and multi-district
litigation options.

The building hlock hall of the sel proceeds chronologically
through a lawsuit, discussing procedure, legal principles,
practical advice and strategy specifically applying to commer-
cial litigation for each huilding block, Helpful narrative dis-
cussion, practice pointers and checklists are provided on lia-
hilily, defenses and damages, as well as case summaries,
forms and jury charges,

The second hall of the work outlines the practice procedure
and stralegy in the commercial litigation of specific subject mat-
ters, including traditional areas such as conlracts, warranties,
the sale of goods, employment discrimination, and competitive
torts, as well as more specialized or undeveloped fields, such as
antitrust, franchising, energy and environmental claims.

The work is a valuable guide for tyro and expert litigator
alike. It provides necessary ammunition used in every case as
well as insights into more specialized, but increasingly popu-
lar, avenues of commercial litigation,

To order, call 1-800-328-9352, =
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Stress Management for Lawyers

By Jeanne Marie Leslie, director, Alabama Lawyer Assistance Program

ol tress Management for Lawyers,”
a four-hour continuing legal
education program, was offered

in December at the Alabama Stale Bar in

Montgomery. Amiram Elwork, Ph.D),,

director of the Law-Psychology Graduate

Training Program at Pennsylvania's

Widener University, captivated lawyers

from around the state with his fast-paced

presentation. Along with his work at

Widener University, Dr, Elwork has a pri-

vate psychology practice, where he coun-

sels firms and individual lawyers in man-
aging stress. He has literally written the
hook on the topic, entitled Stress

Management for Lawyers.

Pr. Elwork discussed many ways to
increase both personal and professional
satisfaction in the practice of law, In
particular, he described how poor stress
management skills can keep lawyers
from experiencing their full potential,
Developing these skills can help lawyers
experience job satisfaction, achieve bal-
ance belween career and personal life,
improve relationships with family, asso-
ciates and clients, and even increase
productivity.

According to many studies, the prac-
tice of law is one of the maost stressiul
professions, There are higher incidences
of depression, substance abuse and sui-
cide among lawyers than any other pro-
fessional group, As a resull of the slress
lawyers experience, there is a rising rate
of job dissatisfaction, and increasing
numbers of lawyers are dropping out
and swilching to new careers.

Dr, Elwork defines a successful lawyer
as one who finds happiness and does
not experience chronic distress in the
practice. All lawvers will experience
stress from time to time, but chronic
distress can be avoided with appropriate
stress management lechnigues, Dr,
Elwork outlined many methods to help
stay calm and confident during stressful
times and to eliminate negative think-
ing habits, He described ways Lo under-
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ik, Amiram Elwork fright) discusees severul siress-reducing technigues with ALAP Direclor Jemmne Marte

Leslie amd Monigomery aftorney Corky Hawthorme,

Mabama lawyers fake notes while D, Elvork discusses styess managemeny,

stand stress responses and replace mal-
adaptive reactions with beneficial ones.

All participants received a copy of D,
Elwork's book, and the response to the
presentation and written materials was

overwhelmingly positive. Unfortunately,

many who wanted to attend were
turned down because of limited space,
however, another workshop is under
consideration. If you are interested in
being placed on the mailing list for a

repeat presentation, please call Sandra
Clements at the Alahama State Bar,
{334) 269-1515, extension 302,

This program was sponsored by the
Alabama State Bar's Law Office
Management Assistance Program, the
Alabama Lawver Assistance Program,
the Volunteer Lawyers Program and the
Lawyer Referral Service, and was made
possible through a generous grant from
Lexis Publishing, o




Information is power.

And when you need information on the legal profession in Alabama, there is no better place to fing it
than through the publications of the Alabama State Bar.

Alabama attorneys depend on The Alabama Lawyer magazine for substantive legal articles and
updates on the legal community,

The ADDENDUM riewsletter provides practical and timely information on everything from law office
management to local bar news.

Lawyers and law cffice staff members count on a copy of the ASB Bar Directory to enable them to
have quick access to colleagues and |aw firms at their fingertips.

Clients receive important and helpful information from law offices that make the Alabama State Bar's
legal brochures available to them.

The publications of the Alabama State Bar — an information resource that Alabama lawyers can
count on avery day.

Keeping Alabama Lawyers In The Know.

£TA
ALABAMA STATE BAR

To Serve the Profession

The Afabarria Ly MARCH 2000 ¢ 108




IT'S SHOWTIME AT THE
2000 ANNUAL MEETING!

OPENING SESSION, FRIDAY MORNING, JULY 14, 2000

1000 ANNUAL MEETN

_-‘

ALABAMA STATE BAR
July 14-16, 2000 = Perdido Beach Resort * Orange Beach

“Reel Lawyers and Real Law” Are movies mirrors of public opinion?

Michael R. Asimow, professor of law, Professor Asimow will show clips of both strongly

University of California, Los Angeles, and author of favorable and strongly negative images of lawyers

the best-selling book, Reel Justice: The Courtroom in film, and tell us what film is teaching our clients

Goes to the Movies, and popular culture critic for and the general public about what we do and the
The National Law Journal, Los Angeles ethical dilemmas we confront.
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n March 23, 1999, the United
O States Supreme Courl declared

that Alabama's franchise tax sys-
tem violated the dormant commerce
clause of the United Siates Constitution.
See South Central Beli Telephone Co. v.
Alebama, 119 8. Ct. 1180, 1185-86
(1999). As a result, Alabama was con-
fronted with the potential annual rev-
enue loss of $150 million,

Following a historic six-day special
session of the Alabama Legislature, on
November 29, 1999, Governor Don
Siegelman signed into law the Alabama
Business Privilege and Corporate Shares
Tax Act of 1999 (the Act). The Act pro-
vides for the implementation of a busi-
ness privilege, or franchise, tax as well
as a shares tax, The shares tax would be
repealed if a constitutienal amendment
is approved to increase the corporate
income tax rate. The referendum on the
constitutional amendment will be held
on March 21, 2000.

The following is a summary of the Act
and the related tax legislation that was
enacted.'

& Alabama’s
Business
Taxes:

A Change
In Direction

Business Privilege
(Franchise) Tax

Applicability

The business privilege Lax applies to
all corporations and limited liability
entities {LLEs) which do business in
Alabama or are organized under the
laws of Alabama, It applies beginning
January 1, 2000,

Tax Base

The Lax base is the net worth of the tax-

payer.

* For a corporation, net worth equals
the sum of:

1. Outstanding capital stock
2. Pald-in capital, without reduction
for treasury stock

3. Retained earnings, bul not less
than zero

¢ For an LLE, net worth equals the sum,
but not less than zero, of the owners'
capital accounts. Limited liability com-
panies taxed as partnerships, registered
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ALABAMA LAWYER

Assistance

Program

Are you watching someone you
care about self-destructing
because of alcohol or drugs?

Are they telling you they
have il under control?

They don't.

Are they telling you they
can handle it?

They can't.

Maybe they're telling you
it's none of your business.

Itis.

People entrenched in alcohol
or drug dependencies can't see
what it is doing to their lives,

You can.
Don’t be part of their delusion.
Be part of the solution.

For evary one person with alcoholism,
al least five oter lives are negatively
affected by the problem drinking. The
Alabama Lawyer Assistance Program
I available to help members of the
lagal profassion who suffer from alco-
hol ar drug dependencies. Information
and assistance is also available for the
spouses, family mambars and office
staff of such members. ALAP is com-
mitted to developing a greater awars-
ness and understanding of this illness
within the lagzl profassion. If you or
someone you know neads help call
Jeanne Maria Leslia (ALAP director] at
(334} 834-7576 (a confidential direct
lina) or 24-hour page at {334) 395-0807.
All calls are confidential,

limited liability partnerships and limit-
ed partnerships are examples of LLEs
subject to the privilege tax.

» For a disregarded enlity such as a sin-
gles-member LLC or qualified sub-
chapter S subsidiary, the net worth of
the disregarded entity is included in
the net worth of ils owner. However,
il the owner of the disregarded entity
is an individual, general partnership
or other entity nol subject to the
privilege Lax, then the disregarded
enlily is subject to tax, and net worth
is equal to its assets minus liabilities.

Additions to Net Worth
o Related-party debt in excess of net
worth
& Excess compensation;
1. Compensation in excess of
$500,000 paid to a 5 percent or
more owner of a C corporation

2. Compensation or distributions in
excess of $500,000 paid to a 5 per-
cenl or more owner of an 8 corpo-
ration

3. Compensation or distributions in
excess of $500,000 paid Lo an
owner of an LLE or disregarded
entily

Aggregalion rules are provided for
payments of compensation and/or
distributions to related parties,
unless the individual recipient is
over 21 years of age and materially
participates

=

Deductions from Adjusted Net

Worth

 Equily investments in other taxpayers
doing business in Alabama

» Purchased goodwill and core deposil
intangibles

¢ The unamortized balance of any
amounlt a taxpayer elected, pursuant
lo FASH pronouncements, Lo amor-
tize rather than expense

» Additional deductions available only
to financial institutions:

1. Investments inany other corpora-
tion or LLE nol deing business in
Alabama if the laxpayer owns more
than 50 percent, unless the other
corporation or LLE is dormant

2. The amount of net warth exceed-
ing 6 percent of assets

Apportionment of Net Worth

An entity's adjusted net worth is
apportioned to Alabama using the enti-
ty's Alabama income or excise lax
apportionment factors, except that an
insurance company apportions net
worth on the basis of the ratio of its
Alabama premium income to its nation-
wide Lotal direct premiums.

Daductions from Apportioned

Net Worth

e Nel investments in Alabama securities
issued before January 1, 2000

» Net investments in Alabama pollution
control devices and facilities

« Nel investments by a certiffed or
licensed air carrier with a hub opera-
Lion

o Cerlain investments in manufacluy-
ing facilities meeting minimum
investment and employment crileria

* Certain reserves, funds or accounts
required for plant or site reclamation,
storage, decontamination or retirement

* The book value of any low-income
housing projects

¢ For an S corporation, 30 percent of
its laxable income

« For an LLE, 30 percent of its Laxable
income (only if the shares tax is not
in effect)

Tax Rates

Tax rates are graduated and based on
federal taxable income apportioned to
Alabama.

Prior Year's Taxable Income  Tax Rate
Lass than $1 $0.25 per $1,000
$1 1o $200,000 $1.00 par §1,000
$200,000 to $500,000 $1.25 per §1,000
$500,000 ro $2,500,000 $1.50 par $1,000
$2.500,000 and over $1.76 per §1,000

Tax Caps
The minimum amount of tax is $100.

The maximum amount for most Laxpay-

ers is $15,250 for the year 2000 and

$15,000 for all years thereafter.

s For utilities with an ebligation to
serve the public, insurance companies
subject to premium taxes, and finan-
cial institutions subject to the finan-
cial institution excise tax, the maxi-
mum amount of tax is $3 million.
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& FPar real estate investment trusts
(REITS), the maximum amount of tax
is $500,000,

® 1f a constitutional amendment is
passed to raise the corporate income
tax to 6.5 percent, the tax cap for ulii-
ities with an obligation to serve the
general public and REITS will be
decreased to $15,000, Financial insti-
tutions and insurance companies will
remain subject lo a maximum tax of
$3 million.

Family Limited Liability
Entities
The tax on a qualified family limited
liahility entity is $500 if it makes an
annual election. A limited liability entity
can elect to fall within this provision if:
o It is at least B0 percent owned by an
individual and his family, and
e AL least 90 percent of the assets of the
entity are used in a passive activity,
which includes certain rental activities.

Tax-Exempt Entities
Organizations described in 26 U.S.C. §
501(a) are exempt from the privilege tax,

Time of Payment

The Lax is calculated January T of
each year and is due March 15.
Extensions will be allowed for a period
not to exceed six months. A new entity
must calculate the tax on the day it is
organized or first does business in the
state, must pay the tax two and a half
months later, and is allowed to prorale
the tax based on the number of days il
does business during the short taxable
year,

Consolidated Reporting
Nat allowed

Shares Tax

Applicability

The shares tax applies to all corpora-
tions which do business in Alabama or
are organized under the laws of
Alabama other than utilities with an
obligation Lo serve the public, insurance
companies, financial institutions, and
REITs. It applies beginning January 1,

2000, The shares tax will be repealed for
all taxable years beginning after
December 31, 2001 i a constitutional
amendment is passed on March 21,
2000 to raise the corporate income tax
to 6.5 percent.

Tax Base

The tax base is the net worth of the
taxpayer. The net worth of a taxpayer is
computed in the same manner as the
privilege tax (without additions). The
lax base is apportioned to Alabama in
the same manner as the privilege tax,

Deductions from Net Worth
* Book value of goods, wares and mer-
chandise held for sale

» Book value of the equily investment
in other corporations doing business
in Alabama

» Book value of federal obligations,
weighted in cerlain circumslances

* The unamortized halance of any
amount a taxpayer elected, pursuant
to FASB pronouncements, lo amor-
tize rather than expense

* For an S corporation, the greater of
30 percent of its tazable income or its
tax liabilily if it were treated as a €
corporation

* Net value of IDB-financed assets
obtained prior Lo May 21, 1992, limit-
ed to $200,000 annually

Apportionment of Net Worth

A corporation’s adjusted net worth is
apportioned to Alabama using the cor-
poration’s Alabama income tax appor-
tionment factors.

Deductions from Apportioned

Net Worth

» Nel investments in Alabama
securities issued before
January 1, 2000

* Book value of Alabama pollu-
tion control devices and facili-
Lies

* Certain investments in manufac-
turing facilities meeting mini-
mum investment and employ-
ment criteria

o Cerlain reserves, funds or accounts
required for plant or site reclama-
tion, storage, decontamination or
retivement

® Fair market, or current use value (if
applicable), of the real and persenal
property as last determined by the
county assessing official on which the
taxpayer is subject lo property tax

Tax Rates

The tax rate is $5.30 per $1,000, If a
constitutional amendment raising the
corporate income tax rale to 6,5 percent
is passed on March 21, 2000, the shares
tax rate will decrease to $1.33 per
$1.000 with a maximum tax of $125,000
for taxable years beginning after
December 31, 2000, and the shares tax
will be repealed for all laxable years
beginning afler December 31, 2001,

Tax Caps

There is no minimum amount of tax,
The maximum amount of tax is
$500,000,

Time of Payment

The tax is calculated January 1 of each
year and is due March 15, Extensions
will be allowed for a period not to exceed
six months, A new entity must calculate
the tax on the day it is organized or first
does business in the state, musl pay the
tax two and a hall months later, and is
allowed to prorate the tax based on the
number of days il does business during
the short taxable vear,

Consolidated Reporting
Not allowed
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Financial y
Institution Excise
Tax (FIET)

Applicability

The Act specifically extends the FIET
to out-of-state credit card companies.
Consequently, Alabama is one of a
minority of states attempting to tax this
activity, However, it is unknown
whether these attempts will be success-
ful or whether the FIET's reach may
now be broader than its stated extent,
Apportionment

Financial institutions allocate and
apportion net income to Alabama as
provided in future department regula-
tions which shall be substantially the
same as the allocation and apportion-
ment formula for financial institutions
recommended by the Multistate Tax
Commission. Until regulations are
adopted, the apportionment formula for
financial institutions recommended by
the Multistate Tax Commissien should
be used,

Tax Rates

The tax rate remains 6 percent,
However, il a constitutional amendment
is passed on March 21, 2000 to raise the
corporate income lax rate to 6.5 per-
cent, the FIET tax rate will also be
raised to 6.5 percent for all taxable years
beginning after December 31, 2000,

Credits
The privilege tax is not creditable
against the FIET.

Insurance
Premium Tax
(IPT)

The Act reduces the amount of privi-
lege tax which is allowed as a credit

against the insurance premium tax to
60 percent from 100 percent. With the
repeal of the securities registration tax,
the deduction for security registration
taxes paid has been removed,

Corporate Income
Tax

On March 21, 2000, a constitutional
referendum will be held to consider
whether the constitution should be
changed to allow the corporate income
tax rate to be increased Lo 6.5 percent.
The following describes the corporate
income tax for all taxable years begin-
ning on or after January 1, 2001 if such
amendment passes.

Applicability

The corporate income tax will apply
ta all corporations and o tax-exempl
organizations (described in 26 US.C, §
501{c)) with unrelated business laxable
income, The tax will not apply to:

¢ Farmers and certain mulual companies

* Associations for the markeling of
products grown by farmers

* Federal land banks and national farm
loan associations

* Building and loan associations

» Counties, municipalities and instru-
mentalities of the state or its subdivi-
510Ns

» National banks and corporations
engaged in banking, if subject to the
FIET



* Insurance companies, if subject 1o the
IPT

Tax Base

The tax base will be federal taxable
income withou! federal net operating
losses,

Additions to Tax Base
» State and local income taxes

e Interest earned on stale and local
honds

» Refunds of federal income taxes

o Dividends received from a corporation
less than 20 percent owned by the
Laxpayer

Deductions from Adjusted Tax
Base

= State and local income tax refunds

s Federal income taxes paid or accrued
» Interest earned on federal bonds

® Interest earned on Alabama state and
local bonds if ineluded in federal
gross income

* Amounts paid to the State Industrial
Development Authority to induce an
approved company to undertake a
major project

¢ Expenses otherwise deductible that
were not deducted for federal purpos-
es as a result of an election Lo claim a
eredil for such expenses

s Dividend income received from cer:
tain foreign corporations

Apportionment of Adjusted
Tax Base

The tax base, plus additions and less
deductions, will be apportioned to
Alabama using traditional apportion-
ment methods,

Tax Rates
The tax rate will be 6.5 percent of the
apportioned tax base.

Tax Crodits

The tax incentives provided for in §§
41-10-44.8(a)(1) and 41-10-44.9, Code
of Alabama of 1975, will be allowed as
credits,

Time of Payment

There is no change from current law,
Taxes are due on the 15th day of the
third month following the close of the
taxable year, although estimated lax
payments may, as before, be required.

Consolidated Reporting

There is no change from current law.
An affiliated group of corporations
{defined in 26 U.S.C. § 1504 and not
including any corporations subject to
the IPT ar FIET) which files a federal
consolidated return may elect to file an
Alabama consolidated return for the
same period.

Old Provisions
Repealed

The Act repeals the following provi-
sions:

e Foreign admissions tax

* Requirement of comporate permits
* Domestic shares lax

* Securities regislration tax

¢ Foreign and domestic franchise tax
(repealed prospectively only)

Constitutional
Referendum

On March 21, 2000, a constitutional
referendum will be held Lo consider
whether the constitution should be
changed Lo allow the corporate income
tax rate Lo be increased to 6.5 percent.

If such an amendment passes, the fol-
lowing will oceury:

» For utilities with an obligation to
serve the general public and for
REITS, the privilege tax caps of $3
million and $500,000, respectively,
will be decreased to $15,000.
Financial institutions and insurance
companies will remain subject to a
maximum tax of $3 million.

* The shares Lax rate will be changed to
$1.33 per $1,000 with a maximum tax
of $125,000 for taxable years bedin-
ning after December 31, 2000,

* The shares tax will be repealed for all
taxable years beginning after
December 31, 2001,

¢ The FIET tax rate will be increased
from 6 percent to 6.5 percent for all
laxable vears beginning after
December 31, 2000,

» The Alabama corporate income tax
will generally “piggyback” the federal
tax rules and federal taxable income
will be apportioned to Alabama and
will be subject to Alabama-related
adjustments,

s A corporate income tax rate of 6,5
percent will be effective for taxable
years bedinning after December 31,
20000,

Still outstanding is the remedy phase
of the South Centrai Bell litigation, The
past discrimination against foreign cor-
parations identified in South Central
Bell could be remedied by refunding to
foreign corporations the taxes they
overpaid oy, as the State has suggdested,
by requiring domestic corporations to
pay some of the taxes they underpaid in
the past. |

Endnote

1. Aulhors' Note: Thia arlicle was submitind pricr to
the likaty introduction of a lechnical corrections
bill in the 2000 regular soasion of the legislature.
Accordingly, lechnical corrections mads by tha
legislature, it any, wre nol addiesned,
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DIV ORCE¢

What Every Divorce Attorney
Should Know About Taxes

P,

. \\ Y /-u h-,

espite the hesitancy of
organized bars throughoul
the Uniled States to recognize
it, law has become a complex subject in which most lawyers
end up “specializing” in some particular area to the exclusion
of most, or even all, other areas of practice. This concentra-
tion of an attorney's practice does not, however, eliminate the
need for the attorney to remain aware of other praclice areas
that have a direct impact on an attorney's primary area of
concenlration,

One such area in which attorneys often concentrale their
practice is divorce law. Another is tax law. While many view
these two areas as far divergent, federal and state tax laws
inherently affect virtually every divorce decree, settlement
adreement or legal separation. Far too often, though, the
domestic relations attorney simply tells his or her client, *I
don't do taxes. You'll have to consult a tax attorney or
accountant.” Perhaps even more commonty, Lhe domestic
relations attorney simply says nothing to the client aboul the

tax implications of the divorce. While the providing of specific

tax advice by an attorney who doesn't practice in this area is
not advisable, having some basic tax knowledge concerning
the tax implications of divorce will permit domestic relations
attorneys to gain more advantageous settlements for their
clients, and perhaps keep both the client and the attorney
from receiving unhappy surprises when tax time arrives,

The Basics

Property
Virtually every divorce decree involves a property settlement,
While, in general, property transferred between spouses made
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within one year after the end of a marriage is not subject to
income tax {IRC § 1041), certain exceplions apply which can
cause inclusion of property settlements in taxable income. The
party receiving the property in the divorce proceeding takes
the property with the same basis for tax purposes as the prop-
erty had in the marriage. However, if the transfer is made lo a
spouse who is nol a LS. resident, oy if the transfer is made to a
trust rather than directly to the spouse, any gain on the prop-
erty must be reported and is subject to tax,

The benefit of this non-taxable status is expanded under
Internal Revenue Code (IRC) § 2516, which provides that if
the property transfer is pursuant to a written agreement
between the parties, in settlement of marital and property
rights, or if it is done to provide child support to a minor
child of the parties, and the divorce occurs within a three-
year time period beginning one year before the agreement is
entered into and ending two years after the agreement is
entered, the Internal Revenue Service (IRS) presumes that
the transfer is not intended as a gift, and therefore is not sub-
ject to gift Lax,

Child Support

Child support is perhaps the second most common provi-
sion of a divorce decree, The IRS recognizes child support as
a responsibility of the paying party, regardless of whether or
not the parents remain married. As such, child support is not
taxable to the non-custodial parent {IRC § 71(c)), nor is il
deductible to the paying spause, regardless of the physical or
legal custody status awarded in the divoree decree, However,
the decree needs to be careful to make a distinction between
child support and alimony in any decree containing both pay-
ments, lest the entire amount be considered alimony, result-
ing in inclusion as taxable income to the receiving party.




Where the settlement agreement or divorce decree have
been less carefully drafted and the distinction between the
amount of supporl payment attributable to alimony and that
to child support is unclear, the IRS will consider the amount
of the undistinguished payment ending upon a child attaining
certain specified conditions, including death, marriage, age of
majority or leaving school, as child support, resulting in its
exclusion from income of the recipient, and also eliminating
il as a deductible amount from the income of the payor,
Given the formula approach to child support found in Rule 32
of the Alabama Rules of Judicial Administration, and the
requivement for written justification of any deviation from
this amount, the Service would likely impute the Rule 32
amount as child support in any unspecified support payment,

A major issue which causes the divorced parties to be audit-
ed by the IRS is the question of who may deduct the children
of the marriage as dependents on their federal income tax
return, The IRS routinely catches divorced parents who are
both claiming the children as a dependent exemplion, by com-
puter matching Social Security numbers submitted on the tax
relurn form, and resulting in penallies and interest becoming
due, in addition to the increased, re-<computed Ltax, Reporting
the Social Securily number of dependent children is a require-
ment in order to claim the exemption, and the RS will not
permit a claim for a dependent exemplion for a child without
a Social Security number, The basic rule of the Internal
Revenue Code 1s that the parent with primary physical custody
is entitled to elaim the exemption for dependent children (IRC
& 152). However, where the spouses are in different tax brack-
els, or where one spouse has no taxable income, this can lead
to the exemption being wasted or underused. As a result, there
is provision in § 152 for the primary physical custody parent
to voluntarily give up the child’s exemption in favor of the
non-custodial parent, This is accomplished by having the par-
ent with primary physical custody complete an IRS Form
8332, and attaching that form to the federal tax return of the
non-custodial parent who will be claiming the exemption. This
same Form 8832 15 used where parents are entitled Lo claim
the dependent exemption in alternating vears according Lo the
divorce deeree or incorporated settlement agreement,

Alilmony

The third common tax issue in many divorces is the ques-
tion of alimony. Allmony may be had as periodic, or recur-
ring, alimony or as “alimony in gross.” Under numerous pro-
visions of the Inlermal Revenue Code, alimeny {and separate
maintenance pavments under a legal separation) are consid-
ered income to the recipient and as a deduction to the paying
spouse. This facl can have signilicant advantages in negoliat-
ing a settlement agreement between spouses whose post-
divorce income will be significantly different, Where one
spouse will have income placing them in a high income tax
bracket, the advantage of being able to claim the deduction
for alimony is greater than the impact of the income tax on

the recipient spouse in a low income tax brackel. Being aware
of the tax impact on each spouse can enhance the divorge
atlorney’s ability to negotiate alimony payments favorable to
his or her client.

Unlike periodic alimony, alimony in gross is considered to
be a property settlement between the divorcing parties, and
therefore is not taxable, In order Lo prevent the abuse of the
distinction between deductible alimony payments and non-
deductible alimony in gross, IRC § 71(1) makes provision for
recapture of alimony payments deducted by the paying spouse
when there is significant “front loading” of these alimony
payments. While computation of what constitutes "front load-
ing" is complex, essentially, the IRS looks to the first three
years of alimony paymenls to delermine whether an "excess”
amount of alimony is being paid during this time period, I
the total of the first year's alimony minus the average alimo-
ny paid in the second two years is greater than $15,000, or
Lhe second year's alimony minus the third vear's alimony is
dreater than $15,000, the payments will be considered as part
of a property settlement, rather than periodic alimony, resull-
ing in their non-deductibility. Any “excess” amount deducted
by the paying spouse will be re-computed as income to the
paving spouse, with an equivalent deduction from income for
the receiving spouse. Divorce practitioners atternpting com-
plex alimony schedules must be aware of this rule to prevent
serious tax consequences Lo the client and possible claims of
malpractice against the lawyer,

In determining whal is alimony, the attorney needs to real-
ize that many items of support to the ex-spouse may be con-
sidered alimony, nol just cash payments. An item which can
be included 1s payment of court-ordered life insurance, used
Lo replace alimony support in the event of the death of the
paying spouse. Again, however, a distinclion needs 10 be made
between life insurance intended as a replacement of alimony
in the event of death and that intended to replace child sup-
port, with the amount paid for child supporl being non-
deductible, Also included among the non-cash payments
which may be deductible as alimony are tuition paid on
hehalf of the spouse, medical insurance paid on behalt of the
spouse, or similar payments. Note, however, thal where such
payments are made for the benefil of the children, they will
always be considered additional child support and therefore
non-deductible.

Attorney's Fee

Often the domestic relations altorney will be asked whether
the cost of an attorney's fee is a deduclible expense,
Ordinarily, this amount, regardless of how large, is nol
deductible. However, where a portion of the attorrey's lee is
itemized as tax advice pursuant to a divorce proceeding, that
portion is deductible, just as any other lax advice would be,
The key is that the lax-related advice must be clearly delineat-
ed, The RS will not presume a portion of a general divorce
fee has been paid for tax advice.
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Retirement Benefits

Where the parties to the marriage have done careful plan-
ning in the form of a prenuptial agreement, such agreement
may be enforceable in the divorce proceeding, but it is not
binding on the IRS for any agreements concerning who may
be taxed on issues in the prenuptial agreement. Among those
rights which should be considered in prenuptial planning for
possible divorce are a spouse’s right to retirement benefits,

While not necessarily present
in all divorce cases, the area
that has the greatest tax impact
is often the issue of division of
retirement funds, including pen-
sions, profit-sharing plans, such as
A01(k) and 403(h) plans, annu-
ities and survivor benefit plans,
Quite often, these retirement /
funds can be a significant por- 1 |
tion of the assets of the divorc-
ing couple, Eligibility of a Lo
spouse to receive, as a portion of
the property settlement, a por-
tion of the retirement benefits
from a spouse 15 governed by the
Code of Alabama, § 30-2-51. In
order Lo receive any portion of a
spouse’s retirement benefits there
musl have been a mar-
riage of at leasl ten
vears in length,
Regardless of the
length of the marriage,
the total award of retire-
ment benefits cannot
exceed 50 percent, and no bene-
fits may be included in the divi-
sion if those benefits were acquired
prior to the existence of the marriage.

If one or both of the parties to the divorce is a military
member, the requirements become even more stringent, and
are governed hy federal law, in the form of the Uniformed
Services Former Spouses’ Protection Act (USFSPA 10 US.C. §
1401 ef. seq. More specifically, 10 U.S.C. § 1048 for division of
retired pay and §§ 1447-1460 for Survivor Benefit Plan issues,
discussed later in this paper), and Department of Defense reg-
ulations, The issue of military retirement benefits in a divorce
15 one filled with misinformation, both among divorcing par-
Lies and among lawyers practicing divorce law. Perhaps the
maost common misperception is that a person divorcing a mil-
itary member is automatically entitled to a portion of the mil-
itary member’s retirement benefits as a matter of federal law.
Quite to the contrary, military retirement benefits are never
an automatic entitlement. There are provisions in the law
which permit the Department of Defense to make direct pay-

J“:—--.

ment of retirement benefits to the former spouse al the time
the retired military member begins Lo collect military retire-
ment, depending on a combination of the length of the mar-
riage and the length of military service,

In 1993, Alabama became the last state in the Union Lo recog-
nize military retirement benefits as divisible marital property.
(Ex Parte Vaughn, 634 So. 2d 533, Ala. 1993). Prior to that case,
the law in Alabama was that military retirement was nol divisi-
ble as properly in any event,
although the value of mili-

tary pension payments could
be used in calculation of an
appropriate child support or
alimony amount, The USFS-
PA was a reaclion to a deci-
sion of the U5, Supreme
Court concerning a
California divorce case
which said military retire-
menl benefits were not
/:: divisible as property. USFSPA
reversed this by declaring
that retirement benefits
were, in fact, divisible by
divorce, However, this Act
left it up to the governing
law of each state to deter-
mine if such benefits were
property divisible under state law,
The Ex Parte Vaughn decision, which
covered only military retirement, was
expanded upon in Byrd v. Byrd (644
So. 2d 21, Ala. Civ. App. 1994), extend-
ing coverage to all retirement plans
as assets which a trial court was
) free to consider in fashioning
property and alimony awards. As
property, the division of retire-
ment benefits are not modifiable
more than 30 days after the entry
of judgment in the divorce case.
(Locklier v. Locklier, 625 So. 2d 442,
Ala. Civ. App. 1993). The late recognition of this concept has led
to many unhappy clients in divorce proceedings.

Qualified Domestic Relations Order

The procedure for effecting the division of retirement bene-
fits is the filing of a Qualified Domestic Relations Order
(QDRO) with the retirement fund admimistrator, As each retire-
ment fund administrator has its own requirements for what
must be included in the QDRO, it is advisable for the domestic
relations attorney to contact the plan administrator and
request an example of an acceplable QDRO prior to submitting
the QDRO o the court for signature of the presiding judgde.
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A praperly prepared QDRO, approved and ordered by the
domestic relations court, will not be subject to income tax if the
transfer is made within one vear of the divorce (IRC § 1041). The
Internal Revenue Code further permits thal the transfer of
Individual Retirement Account interests pursuant to a divorce is
not taxable to either party. {IRC § 408) After the division by the
QDRO, the receiving spouse is considered Lo be the owner of the
IRA or other retirement account, takes the original owner’s basis
in that portion of the account and permits “rollover” of the
account inte other retirement vehicles in accordance with stan-
dard Internal Revenue Code procedures. (IRC § 402).

Survivor Banefit Plans

A separate issue from retirement benefits paid to military
members and federal civil service retirvees is the issue of mili-
Lary or civil service Survivor Benefit Plan (SBP) benefits,
These federal programs are essentially survivor annuity pay-
ments for the surviving spouse or former spouse of a retired
military member or civil service retivee, The rules are fairly
complex and strict. Any attorney considering SBP payments
in Lhe settlement agreement or diverce decree should consult
with the personnel office at the nearest military installation
or federal employment office in advance of the final divorce
hearing to ensure all SBP benefits are protected.

Death of a Former Spouse

Even well-designed settlement agreements can be defeated
by the death of the former spouse. From the beginning of the
divorce, tax issues invade the divorce proceeding and have
consequences where one of the spouses dies prematurely.
Should one of the spouses die during the pendency of the
divorce, the divorce proceeding will become mool. (Jones v.
Jones, 517 So. 2d 606, Ala. 1987). Parties to a diverce often
ask about existing wills in the event of the death of a divorcing
party. If the divorce is not final, the existing will governs the
distribution of property of the deceased, In the event the
deceased has no will, Alabama intestate rules under the
Probate Code govern, and the spouse will receive his or her
appropriate share of the deceased's property. Once the divorce
is final, all portions of the will of the deceased concerning
hequests to the former spouse are automatically revoked by
the divorce or annulment, as well as any designation of the
former spouse as executor, trustee or guardian under the will.
However, if the parties are legally separated rather than
divorced, the will provisions still govern, as the parties are
legally still husband and wife. (§ 43-8-137, Code of Alabama).
It is important to remember that a beneficiary designation
under a life insurance policy is not revoked by a divorce
decree or settlement agreement, nor can the will change the
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Earn A Living”

California Lawyer Reveals His $300,000 Marketing Secret

RANCHO SANTA MARGARITA, CA— Why
do some lawyers make a fortune while others
struggle just 1a get by? The answer, according te
Catifornia lawyer David Ward has nothing 1o do
with talent, education, hurd work, or even luck
"The lowyers who make the big money are nol
necessarily betier lawyers," Ward soys, "They
have simply leammed how te market their
SCrVICes

Ward, o successiul sele practitioner who sl
one time struggled fo attract clients, credits his
tumaround o u lile-known marketing method
he stumbled across six vears ago. He iried it and
almost immediately attracted a large number of
referrals, “I went from dead broke and drowning
in debl 10 earning $300,000 & year, practically
overnight "

Ward points oul that although most lawyers
get the bulk of their business though referrals,
not one in 100 has a referral svsiem, which, he
maintins, can increase referrals by as much as
100(R%. Without a system. he notes, referrals are

unpredicinble. “You may get new busingss this
month, you may nol" A referral system, by
contrast, can bring i n sleady stream of new
clients, month after month, year after year,

"It feels great 10 come to the office every day
knowing the phone will ring and new business
will be on the line," he says

Wiird, who has taught his referal system 1o
almost two thousand lowyers throughoul the US,
snys  that  most  lawyers'  marketing s,
“somewhere  between  alrocious  and  non-
extstent” As o result, he says, the lnwyer who
leams even o few simple marketing techniques
can stand out from the competition, “When that
happens, getting clients is easy, "

Ward has written o new report entitled,
“How To Get More Clients In A Month Than
You Now Get All Year!™ which reveals how
any lawyer can use this marketing system to gel
more clients and increase their income. To gel a
FREE copy, call 1-800-562-4627 for a 24-hour
free recorded message
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life insurance beneficiary designation, Unless the attorney is
thorough in the administration of the divorce, this area can be
casily overlooked, resulting in a windfall to a former spouse.

Perhips the most negative tax consequence concerning life
insurance paid o a former spouse is the fact that, if the
deceased remained the owner of the life insurance paolicy, the
former spouse receives the benefits of the policy while the
estate of the deceased former spouse is required Lo count the
face value of the life insurance policy in the taxable estate of the
deceased. (IRC § 2042) As federal estate taxes begin at 37 per-
cent and rise rapidly to as high as 55 percent, the negative
impact can be quite large.

One very useful solution for the former spouse required to
maintain a life insurance palicy with the former spouse or chil-
dren as the irrevocable beneficiary, is the creation of an irrevo-
cable life insurance trust (ILIT). Under this trust arrangement,
the trust may purchase a new life insurance policy, or the
insured may transfer an existing life insurance policy to the
trust, which becomes the owner of the lile insurance, If an
existing policy is transferred to the ILIT, the non-inclusion of
the policy benefits in the estate of the insured will only occur
after three years from the date of transfer to the ILIT. (IRC §
2035) The former spouse or children can be niamed as the bene-
ficiary in accordance with the divorce decree or settlement
agreement. Because the insured former spouse has no incidents
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of ownership in the policy, the value of the policy is not includ-
ed in the estate of the deceased. Since life insurance pavments
are not subject to income lax, the beneficiary spouse or children
have no tax consequences either, Case law in Alabama permits
the payment of life insurance premiums Lo a trust Lo qualify as
an acceptable alternative to direct ownership of a life insurance
policy. It should be noted that careful drafting of the ILIT is
required to ensure that the payment of premiums to the [LIT
do not accidentally result in the paying spouse owing gift tax on
the premium payments, The use of an ILIT is especially helpful
where the estate of the former spouse is quite large or il the
amounl of the hife insurance ordered for the benefit of the for-
mer spouse or children is substantial,

income Taxes

Pavment of income tax in the final year of marriage is an
issue facing mosl, if not all, divorcing parties, The [RS basic
rule 18 that a person attains the tax filing status that he or she
holds on the last day of the tax vear. That is, if the parties are
married on December 31, they are requirved to file either a joint
return or separate returns filing as married persons, This is so
regardless of whether a legal separation or divorce is in progress
at the close of the tax vear. Settlement agreements during the
first portion of the yvear should address the issue of who is enti
tled to the tax refund, if any, and who is liable for any taxes due
if the parties attempt to file a joint tax return,

Of special concern Lo former spouses is what happens to
them if it is discovered that their former spouse has nol cor-
rectly reported income for tax purposes during the marriage.
The Internal Revenue Code permils the IRS to collect any oul-
standing laxes from either party in a joint tax return, without
regard to who actually earned the income resulting in addi-
tional tax due. It is quite common for recently divorced parties
Lo receive a notice from the IRS that the income tax return
they thought they were going to receive is being held by the
IRS in partial payment of the tax burden of the former spouse,
Given the common mistrust among recently divorced spouses,
and the fearsome reputiation of the IRS in collecting taxes due,
this causes great concern for many former spouses,

The Innocent Spouse Rules

Fortunately, recent changes o the Internal Revenue Code
have significantly improved the options for former spouses,
Known as the "Innocent Spouse Rule,” IRC § 6015 provides
three separate methods of relief for former spouses and those
legally separated over one vear.

The first of these methods is separate liability, The spouse who
filed a joint return during the marriage, only to find the IRS
coming back after the marriage to collect back taxes, can request
that the [RS consider the lability of each spouse for taxes due
based upon their pro rala portion of the income earned, As a
resull, if the untaxed or under-laxed income is attributable Lo
only one spouse, the other spouse can request that the IRS col-
lect the taxes due only from the spouse earning the income, or if
the income is from both spouses, pro rate the tax according to




the relative income of each party which resulted in additional
taxes. To qualify for this relief, the two spouses (if still married
bul separated) must have lived separately for 12 months prior to
the filing of the request for innocent spouse protection (nol a
requirement il already divoreed); the spouse requesting the relief
must not have actual knowledge of the income causing addition-
al taxes Lo be due; and the request for relief must be made within
two years after the IRS begins collection activity,

If the additional tax burden is a resull of underestimation or
under-reporting of income which is unknown to the other
spouse, that spouse may request innocent spouse relief remov-
ing any lability for the taxes due from the innocenl spouse
altogether, In order to qualify for this relief, the parties must
have previously filed a joint return; the IRS must determine
that the misstatement of tax is due to an erroneous item of the
other spouse; the innocent spouse must nol know or have rea-
son Lo know there was an understatement of tax due; it must
be inequitable to hold the innocent spouse liable {for the tax;
and the reliel must be requested within the two-year time peri-
od after the IRS begins collection activity,

Finally, even if the former spouse is technically liable joint-
ly with the other spouse for the taxes due, he or she can
request that the IRS provide purely equitable relief from tax
liability where it is shown that it would be inequitable to
demand payment from the former spouse. If the additional
tax due is the result of underpayment of taxes (as opposed to
underestimation or under-reporting), then only equitable
relief is available Lo the former spouse,

The spouse requesting relief must file IRS Form 8857,
Request for Innocent Spouse Relief, within this two-year time
frame. The applicant should request all possible forms of
relief at the same time, giving the [RS the opportunity to
apply any reliel which may be available.

These are only the basic tax ramifications in a divorce pro-
ceeding. For the divorce attorney who remains unaware of
the tax consequences of divorce decrees and settlement agree-
ments, the pitfalls can be enormous. Conversely, for the
divorce attorney who is aware of the various lax issues which
surround divorce, the advantages in settlement negotiations
can be very advantageous Lo the client, providing significant
leverage in Lhe divorce process, In any event, providing the
best possible advice concerning tax issues resulls in a more
satisfied client, m
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ASH Evecutive Director Kelth Norman (left) and Cumibértand
Professor Charles Cole (right) with Brasiften visitors Jule Jorge
Atherto Dy Carvalho Stloa; Juiza Simone Gomes Rodvigtes
Casorelti; Juiza Fatima Cristing Mazzo de Faria; Juiz Reberto de
Harras Faleao; Juiz Roberto Calderia Bariond; Desermbarjador
Massamd Uyeda; and Julz Roberto Grasst Neto

Brasilian Judges
Enjoy Visit to ASB

ach year, Cumberland School of Law, Samford

University, hosts visiting judges from Brasif

(the traditional spelling), The juddes attend law
school classes, observe trial and appellate court ses-
sions, and talk with the staff of hoth the
Admimnistrative Office of Courts and the Alabama State
Bar, The Brasilian visitors represent both trial and
appellate courts in Brasil, and are primarily from the
cily of Sao Paulo.

Professor Charles D. Cole, a member of the
Cumberland faculty, serves as the director of
Inlernational Programs for the law school and coordi-
nates the planning and implementation of the visits.
Professor Cole reported that the visitors were very
impressed with the state bar's facility, however, the
visitors were even more impressed that the state bar
staff offered such a comprehensive overview of the
numerous bar functions, According to Professor Cole,
bar associations in Srasi are not as effective as those
in the United States, but visits such as those to the
ASE are having a positive impact on the functions of
the Brasilian bars. |

ASH Admissions Director Dovothy Jolmson (left) groets Ltz Roberio
Calderla Barloni, Julza Fattma Cristing Fario (partioffy fidden),
Jutz Roberto Grassi Nefa and fuiz Jorge Albwerto De Carvatho Silva.
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The Doctrine of Caveat Emptor and the Duty to
Disclose Material Defects and Other Conditions in the Sale of
Single Family Residential Real Estate:

Defining the Home Buyer’s Legal Rights

By Bowdy J. Brown

Introduction

In the sale of single family residential real estate, the rela-
tionship between buyer and seller is generally no different
from any other vendor-purchaser relationship. Absent an
express warranty, special relationship, or some actionable
fraud on the part of the seller in inducing the sale, the trans-
action between buyer and seller is governed by the doctrine of
caveal emptor, or “let the buyer beware.” 77 Am. Jur. 2d
Vendor and Purchaser § 326 (1997). Under this doctrine, a
seller is not lable for injury to a buyer caused by a defective
condition of the real estate existing at the time the buyer
takes possession, /d.

Historically, Alabama courts have applied the caveat emp-
tor doctrine to the sale of single family residential real estate
without exception. In recent years, however, Alabama courts
have chipped away al the scope and applicahility of the doc-
trine, weakening it considerably, Today, the doctrine of caveat
empior no longer applies to the sale of new single family resi-
dential real estate and is subject to a number of exceptlions
with respect to the sale of used single family residential real
estate. The effect of these changes has been to shift from
buyer to seller part of the legal responsibility for ensuring the
home is habitahle and free of defects,

In light of these changes, this articie will analyze the rights
and responsibilities of the buyver and the seller in the sale of
single family residential real estate, Specifically, it will focus
on the current scope of the caveat emptor doctrine with
respect to the seller's and/or real estate broker's duty Lo dis-
close 1o a huyer the presence of material defects or conditions
in the sale of single family residential real estate.

Discussion

A. Sales of New Single Family Residential
Real Eatate: The Application of the
Doctrine of Caveat Venditor

Following the lead of a number of states, Alabama has abro-
gated the doctrine of caveat emptor with respect to the sale
of new single family residential real estate, In the 1971 case
of Cochran v. Keaton, the Alabama Supreme Court overruled
its 1961 decision in Druid Homes, inc. v. Coaper, in which
the Alabama Supreme Court applied the doctrine of caveal
emplor to the sale of a new residence by a builder-vendor,
Cochran v, Keeton, 287 Ala. 439, 252 So. 2d 313 (1971);
Drutd Homes, Inc, v. Cooper, 272 Ala. 415, 131 So. 2d 884
(1961), In abandoning the doctrine, the Cochran court
implicitly acknowledged that a warranty of fitness and habit-
ability, known as the doctrine of caveat venditor, or "seller
beware," applied instead in the sale of new single family resi-
dential real estate, 287 Ala. al 440, 252 So. 2d at 314,
However, the Cochiran court did nol discuss the scope or the
application of the caveat venditor doctrine.

In the case of Sims v Lewis, the Alabama Supreme Court
in 1979 formally recognized the caveal venditor doctrine, 374
S0. 2d 298 (Ala. 1979), In its opinion, the Sims courl
acknowledged that “implicit in Cochran is the principle that
Alabama would generally follow the caveat venditor doctrine
as developed in other jurisdictions.” /d, at 303, Drawing from
the opinion in a similar case deeided by the Indiana Supreme
Court, Theis v, Heuer, 264 Ind, 1, 280 N.IE.2d 300 (1972), the
Stms court outlined the elements of a claim undér the
implied warranty of fitness and habitability:
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(1) The plaintiffs purchased a new residence from the
defendants;

{2) The defendants had constructed the residence;

{(3) 'The residence had nol been inhabited by any other
person or persons prior to the purchase of the resi-
dence;

(4) The residence was constructed by the defendants for
purposes of sale and was sold in a defective condi-
Lion, which defective condition impaired the intend-
ed use of the residence, namely, inhabitation;

(5) Plaintiffs were not aware of the defective condition
and were not possessed of any knowledge or nolice
by which they could have reasonably discovered it;

(6) By reason of the defective condition, the plaintiffs
suffered damages in the form of a decrease in the
fair market value of the residence.

Sims v Lewds, 374 So. 2d at 303 (Ala, 1979).

Since Sims, there has been very little litigation involving
the implied warranty of fitness and habitability. The few suits
involving the implied warranty of fitness and habitability have
dealt with the scope of the Sims criteria, One issue receiving
attention from the Alabama Supreme Court has been the term
“other person” as it is used in the third element of the Sims
criteria, For example, in the case of Waites v. Toran, plaintifls
brought suit against the builder of their new home for breach
of the implied warranty of fitness and habitability. 411 So. 2d
127, 128 (Ala. 1982). In defense, the defendant builder claimed
the home was not new, and therefore not subject to the
implied warranty, because the plaintiffs had resided in the
home for several months before purchasing it. /d. Reasoning
polential owners will sometimes live in homes before purchas-
ing, the court rejected defendant’s argument, finding owners
of a new home are not “other persons” for the purposes of the
third element of the Sims criteria, Jd, at 129-130,

In 1985, the Alabama Supreme Court faced a similar issue
in the case of O'Connor v, Scott. 533 So, 2d 241 (Ala, 1988).
In O’ Connor, plaintiffs purchased a home in which the sellers
resided for almost two years prior to the purchase. /d. at 242,
After noticing structural defects, plaintiffs brought suit
against defendant sellers. d. One of the issues in the case was
whether the defendants were "other persons” for the purposes
of the third element in the Sims criteria. In holding the
home in question was not “new” for purposes of applying the
doctrine of cavea! penditor, the courl concluded the sellers of
a new home, by living in the home before selling it, qualified
as “other persons” under the third element of the Sims crite-
ria. fd. at 243, See also Haygood v, Burl Pounders Really,
Ine., 571 So. 2d 1086 {Ala. 1990) (finding that the sale of a
home was one of a used residence because the builder had
lived in the home for three vears prior to selling it),

Outside of these types of cases, the abrogation of the doc-
trine of capeat emplor and the recognition of the implied
warranty of fitness and habitability have largely eliminated
suits concerning the disclosure of defecls and conditions in

qr

the sale of new single family residential real estate, As a
result, there is little incentive on the part of the builder-ven-
dor to challenge the claim of the buyer.

B. Sale of Used Single Family Residential
Real Estate: The Application of the
Doctrine of Caveat Emptor

Despite its willingness to abrogate the doctrine of caveal
emptor with respect to the sale of new single family residen-
tial real estate, the Alabama Supreme Court has nevertheless
refused to abrogate the doctrine as it applies to the sale of

used single family residential real estate, See, e.g., Ray v.

Montgomery, 399 So. 2d 230 (Ala. 1980) (“although we have

abrogated the caveat emptor rule in sales of new residential

real estate by a builder-vendor, . . . we are not inclined in this
case to deparl from a leng-standing rule which provides cer-
tainty in this area of the law"); Lee o, Clark & Associates Real

Fstate, Inc., 512 So, 2d 42 (Ala. 1987} ("Alabama still retains

the caveat emptor rule as regards the sale of residential real

estate”), However, the court has been willing to carve out cer-
tain exceptions to the caveat emptor doctring in several spe-
cific situations, These excepled situations can be divided into

five general categories: (1) specific inquiry by the buyer; (2)

latent defect that affects health and safety; (3) existence of a

special relationship; (4) express agreement; and [5) misrepre-

sentation of a material fact. Each of these situations will be
discussed in turn,

1. Specific Inguiry by the Buyer

The first exception to the rule of caveat emplor as it applies
in the sale of used single family residential real estate is the
situation in which the buyer directly inquires as to a material
defect or condition known (o the seller and/or broker, In these
cases, the seller and/or broker have a duty to disclose the
defect or condition upon such inquiry. See, e.g., Fennel Realty
Co., Inc. v. Martin, 529 So. 2d 1003 (Ala, 1988) (affirming
judgment against defendants for their failure to disclose, upon
direct inguiry by the plaintiffs, a malfunctioning air condition-
ing unit that was producing carbon monoxide). To trigger this
exception, the buyer must (i) make an inquiry (i) which is
direct and (iii) which pertains to a defect or condition of
which the seller and/or broker have knowledge.
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n. Inquiry must be made

For the specific inquiry exception to apply, the buyer must
make an inquiry into the defect or condition. If the buyer does
not inquire, the exception does not apply. The case of Hays v.
Ofzinger is illustrative of this point, 669 So, 2d 107 (Ala. 1995),
During a pre-purchase inspection of their home, plaintiffs
noticed a distinel odor in the kitchen area, but did not ques-
tion the sellers about the smell. /d. at 108, After purchasing the
home, plaintiffs determined the odor was caused by a pesticide
spraved in the home by sellers. id. Thereafter, plaintiffs sued
sellers for failure to disclose the spraying. /d. Affirming the
trial court’s judgment in favor of the defendants, the Hays
court stated, "Absent a question by the [plaintiffs] concerning
the ador, the [defendants] were under no obligation to relate
any information about the odor.” fd. The courl concluded its
opinion by stating the case “illustrate[d] the importance of a
prospective home buyer's questioning the seller regarding the
history and condition of the home," fd,

b. Inquiry must be direct

The second requirement of the specific inguiry exception is
the inquiry must be direct. In order to meet this require-
ment, the inquiry must be specific and Lo the point.
Questions such as, “Is this floor warping?” or "Does the roof
leak?", satisfy this requirernent; however, vague inquiries,
such as, “Are there any problems with this house?”, are insuf-
ficient to meel this requirement. See, e.g., fvev v. Frankle,
619 So. 2d 1277 (Ala. 1993) (finding that a “casual inquiry
about loose dirt does not constitute a specific inquiry about a
material condition”); Bennett v. Cell-Pest Control, inc., 701
So. 2d 1122 (Ala. Civ. App. 1997) (determining that inquiry by
plaintiffs regarding whether there was anything else about

the house that they should know was too vague to bring case
within the specific inquiry exception).

¢. Seller/broker must have knowledge of the defect or
condition

The third requirement of the specific inquiry exception is the
seller and/or broker must have knowledge of the defect or con-
dition in the used single family residential real estate, Proof of
knowledge requires a significant evidentiary showing. Evidence
that only tends to show knowledge is not sufficient; rather, the
evidence must be direct and incontrovertible. For example, in
Commerctal Credit Corp. v. Lisenby, plaintiffs sued seller, bro-
ker and broker's agents for failing to disclose a defect in the
home defendants sold plaintiffs, 579 So. 2d 1291, 1292 {Ala,
1991). Plaintiffs claimed to have inguired about the condition
of the roof, fd, at 1293, However, plaintiffs produced no evi-
dence that defendants had any knowledge of water damage or
roof leakage, Id. at 1294, Noling defendants had no duty to dis-
close a latent defect of which they were unaware, the court rea-
soned that *|k]nowledge of previous problems and repair of
earlier difficulties does not impute or constitute knowledge of
present problems.” fd. at 1294,

2. Latent Defect that Affects Health and Safety Known by

the Seller/MBroker

A second exception to the rule of caveat emptor as it applies
to the sale of used single family residential real estate is the sit-
uation in which there exists a defect or condition affecting
health and safety not readily observable to buyer but known by
seller and/oy broker, See, e.g., Rumiford v, Valley Pest Control,
Inc,, 629 So, 2d 623 (Ala. 1993) (reversing summary judgment
for the seller because seller failed to disclose hidden termite
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infestation which could eventually affect health and safety of
the plaintiffs), In the latent defect exception, unlike in the case
of the specific inguiry exception, the seller and/or broker have
a duty to disclose the defect or condition regardless of whether
the buyer directly inquires as to the problem. See Fennell, 529
So. 2d at 1005 (Ala. 1988). To trigger this exception, the buyer
must show there was (i) a defect or condition affecting health
and safety (ii) not readily observable to the buyer, but {iii)
known Lo the seller and/or broker,

n. Defect or condition must affect health and safety

The first requirement of the latent defect exception is there
must be a defect or condition affecting health and safety. It is not
enough that a defect or condition exists; rather, the defect or
condition must also affect health and safety, The case of Cashion
v, Ahmadi is illustrative, 345 So, 2d 268 (Ala. 1977). In Cashion,
plaintiffs sued sellers and brokers for failing to disclose the home
sold to plaintiffs had a standing water problem in the basement,
I, Plaintiffs alleged, among other things, thal defendants had a
duty to disclose the water leakage because it affected the health
and safety of the plaintiffs, /d, at 269, Affirming the judgment in
favor of two of the three defendants, the court found that the
water problem did not affect the health or safety of plaintiffs. /¢,
al 271, In so doing, the court confivmed that “the doctrine of
caveat emplor ... should remain alive and well in the situation
... where the alleged defect does not affect health and safely.” fd.

b. Defect or condition must not be readily observable to
the buyer

In addition, the latent defect exceplion requires the defect
or condition must be unobservable to the buyer. If the defect
or condition is patent, the doctrine of caveat empior applies,
and seller and/or broker have no duty to disclose the defect or
condition, Instead, all seller and/or broker must do is provide
buyer with an opportunity to determine the defect or condi-
tion through inspection of the residential real estate. An
example of this recuirement is given in Compass Point
Condominium Ouwners Ass'n. v. First Federal Sav. & Loan
Ass'n of Flovence. 641 So. 2d 253 (Ala. 1994). The plaintiffs in
Compass Point purchased from a bank a condominium that
had obvious water problems, fd. al 254, Plaintiffs brought suit
against the bank when they learned the bank failed to disclose
a third-party report that detailed the waler intrusion. fd.
Rejecting plaintiffs’ arguments regarding failure of defendant
bank to disclose the report, the Alabama Supreme Court
affirmed the trial courtl’s summary judgment in lavor of defen-
dant based on the fact that “plaintiffs had ample opportunity
to inspect the condominiums” in order to detect the waler
damage. /d, at 255-256, See also Blaylock v, Cary, 709 So, 2d
1128 (Ala, 1997) {fact thal buyers knew of water damage
before they purchased home precluded buyers from asserting
latent defect exception to the rule of caveat emplor).

¢. Defect or condition must be known to the sellev/broker
The third, and final, requirement of the latent defect excep-
tion is seller and/or broker must have knowledge of the defect

or condition. To meet this requirement, the buyer must show
Lhe seller and/or broker had actual knowledde of the defect or
condition, Simple allegations that seller and/or broker knew of
the defect or condition are insufficient to show knowledge. For
example, in Williamson v. Realty Champion, plaintiffs pur-
chased a home that ultimately turned out to have a number of
structural defects. 551 So, 2d 1000, 1001-1002 (Ala, 1989),
Plaintiffs sued the real estate brokerage firm that old the
home, alleging the firm had failed to disclose these defects, Jd.
at 1002, However, plaintiffs failed to produce evidence showing
defendant had any knowledge of the defects. /& Finding no
such evidence of knowledge, therefore, the Alabama Supreme
Court affirmed the judgment in favor of defendant. /d.

3. Existence of a Special Relationship Between Buyer and

Seller/Broker

A third exception to the rule of caveat emptor as it applies to
the sale of used residential veal estate occurs when there exists a
special relationship between the parties which creates a duty on
the part of the seller and/or broker to disclose defects or condi-
tions in the real estale. See, e.g., Cole v. Farmers Exchange
Rank, 1999 WL 820794 (Ala. Civ. App. 1999); see also Ala. Code
& 6-5-102 (1975). A special relationship between buyer and sell-
er and/or broker can arise in two general circumstances.

The first circumstance in which a special relationship can
arise is the situation in which seller and/or broker and buyer
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[T

enter into a Niduciary relationship. See Cato v. Lowder Realty
Co,, 630 So. 2d 378 (Ala. 1993). When the parties are deemed
to be in a fiduciary relationship, the seller and/or broker must
acl in the buyer's best interests, which includes disclosing
any material defects or conditions in the real estate that
buyer is purchasing, Generally, any arrangement between
seller and/or broker and buyer in which seller and/or broker
agree Lo perform for or act on behalf of buyer would give rise
to a fiduciary relationship. The most common such arrange-
ment is an oral or written agreement in which the broker
agrees to represent the buyer in a transaction involving the
purchase of single family residential veal estate,

The second circumstance in which a special relationship
can arise involves unequal bargaining power between the two
parties. In this case, if buyer lacks the same bargaining power
as seller, then seller may be required to disclose any material
defect or condition in the residential real estate over which
the parties are bargaining. See, e.g., Jim Walter Homes, Inc.
v, Waldrop, 448 So. 2d 301 (Ala, 1983) (stating that “where
one party has some particular knowledge or expertise not
shared by plaintiff a duty to disclose has been recognized”).
However, facts indicating seller and/or broker and buyer dealt
with each other in an arm’s length transaction tends to show
that seller and/or broker had no duty of disclosure, See, e.g.,
Richard Broun Auction & Real Estate, inc. v. Broun, 583 So.
2d 1313 (Ala. 1991) (recognizing that “an obligation to dis-
close does not arise where the parties to a transaction are
knowledgeable and capable of handling their affairs").

4. Express Agreement

A fourth exception to the rule of caveat empitor in the sale of
used single farnily residential real estate is the situation in which
buyer and seller agree by contract to the terms and scope of the
dulies and responsibilities owed each other. In the usual sale, the
seller includes in the sales contracl “no warranties” and “as is”
clauses which require the buyer to accepl the residential real
estate as sold and in its “as is" condition. However, buyer need
not accept these provisions and may protect himself by altering
the agreement to include terms more favorable to his position,
See Montgomery, 399 So. 2d at 233 (“a purchaser may protect
himself by express agreement in the deed or contract for sale™);
Leatherwood, Inc, v. Baker, 619 So, 2d 1273 (Ala, 1992), In
many sales of used residential real estate, the seller may warrant
certain aspects of the home for a certain period of time, Such
warranties eliminate the doctrine of caveat emptor to the extent
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of the subject matter of the warranties, thus shifling to the seller
part of the responsibility for repair of defects or other conditions.

5. Misrepresentation of a Materfal Fact

The final exception o the rule of caveat emptor as il applies in
the sale of used residential real estate is the situation in which
the seller and/or broker misrepresents a material fact relating to
the home sold to the buyer. See, e.g., Stoner v, Anderson, 701
So. 2d 1140 (Ala. Civ. App. 1947); see also Ala. Code § 6-5-101
{1975). In the misrepresentation situation, the seller anddor bro-
ker are under a duty not to misrepresent Lo buyer any material
fact that buyer might rely on in purchasing the real estate, If
seller andior broker misrepresent a material fact upon which
buyer relies, causing buyer damage, the doctrine of ceveat emp-
for will not apply Lo protect seller and/or buyer from the result-
ing liability. To trigger this exception, plaintiff must show seller
and/or broker (i) misrepresented (ii) a material fact (i) that the
buyer relied on and (iv) that caused the buyer injury,

a. Seller/broker must make a misrepresentation

The first requirement of the misrepresentation exception is
Lthat selley and/or broker must make a false representation. To
meel this requirement, buyer must offer direct evidence that
seller and/or broker knowingly misrepresented a defect or con-
dition, Evidence showing only indirect proof that a false repre-
sentation was made is insufficient for the purposes of meeting
this requirement. For example, in Sanders v. White, the plain-
tiffs brought suit against the sellers of a home that had a leak-
ing roof and a defective supporting structure, 476 So, 2d 84, 85
(Ala, 1985), AL trial plaintiffs attempted to prove, among other
things, defendants re-shingled the roof in order to conceal the
fact that the roof leaked. fd. Concluding plaintiffs failed to pro-
duce sufficient evidence to show defendants knew of the defects
in the home, the trial court entered summary judgment in
favor of the defendants, /d. On appeal, the Alabama Supreme
Court affirmed, stating that “[t]he fact that the ‘defendants)
put new shingles on the house does not, without more evi-
dence, give rise to the inference they intentionally misrepre-
sented material facts aboul the roof.” fd. at 86,

b. The misrepresentation must concern a material fact

The second requirement of the misrepresentation exception is
the misrepresentation must concern (i) a fact that is (ii) material,
To prove this requirement, buyer must fivst show the misrepre-
sentation concerned a fact. Mere opinion, or “puffery” as it is
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called, is insufficient for the purposes of proving the fact require-
ment. See, ¢.g., Comelius p. Austin, H542 So, 2d 1220 (Ala. 1989)
(sellers’ negative response Lo plaintiffs’ guestion whether there
were any problems with the house “constituted an expression of
opinion, not a misrepresentation of fact"); Cooper & Co., Inc. v,
Bryant, 440 So, 2d 1016 (Ala. 1983) (Realtor's deseription of the
house's condition as “excellent” was an opinion and mere
puffery). However, any representation that is a definite and
unequivocal statement of fact will satisfy the requirement. For
example, in Cruse v Coldwell Banker/Graben Real Estate, Inc.,
plaintiffs purchased a home advertised by defendant real estate
brokerage firm as “new.” 667 So. 2d 714, 715 (Ala, 1995). After
taking possession, plaintiffs noticed several defects in the home
and thereafler brought suit against defendant. /d. Rejecting
defendant's characterization of the use of the term "new" as
puffery, the Alabarna Supreme Court reversed the trial court's
Judgment in favor of the defendant, ruling that “the unequivocal
term 'new,’ when applied to real estate, is not merely descriptive
[, but] is a definite legal term that carries with it the implied war-
ranty of habitability and prevents the broker/Realtor from invok-
ing the protection of the doctrine of caveat emptor.” Id. at 716.

In addition, buyer must also show the facl misrepresented was
material to buyer's decision to purchase the residential real
estate, If the fact misrepresented would not have alfected buyer's
decision to purchase the home, then seller and/or broker cannot
be liable under this exception, for buyer would have entered into
the purchase regardless ol the misrepresentation. The Alabama
Supreme Court case of Reeves v. Porter illustrates this require-
ment. 521 So, 2d 963 (Ala. 1988). In Reeves, planliffs sued a
broker and its agent for failing Lo disclose termite and water
damage in a home sold by the broker Lo the plaintilfs, /. al 966,
Al trial, defendants produced evidence plaintiffs had contractual-
ly agreed to purchase the house even if there was structural
damage to the property, Id. at 967, The trial courl granted sum-
mary judgment in favor of defendants, and plaintiffs appealed. /d.
at 964, Affirming the trial court, the Alabama Supreme Court
found the “alleged misrepresentations in the present case were
nol material, because the [plaintiffs] were not, and could not,
have been injured by reliance thereon,” fd. at 969,

¢. The buyer must rely on the misrepresentation

The third requirement of the misrepresentalion exception is
that the buyer must rely on the misrepresentalion, Reliance is
closely related to the materiality requirement discussed above.
To meet this requirement, buyer must show reliance on the
misrepresentation in making the decision to purchase the used
single family residential real estate, In Alfe Realty, Inc. v. Ball,
for example, plaintiffs brought suit against a broker and its
agents for misrepresenting the condition of a home sold Lo
plaintiffs, 733 So, 2d 423, 424 (Ala. Civ. App, 1998), Specifically,
plaintiffs claimed defendants failed to disclose the roof leaked,
Id. At trial, defendants argued plaintiffs could not have relied on
defendants’ representations because plaintiffs did not believe the
roof was leak-free. /d. at 425, As proof of the plaintiffs' skepti-
cism, defendants showed that after the representations were
madle, plaintiffs hired an engineer to inspect the home in order

to confirm the roof did not leak, /d. Finding that plaintilfs did
not rely on the representations of defendants, the court stated,
“The undisputed fact that |plaintiff] was unwilling to accept the
statement of the [defendant] without verification is evidence
that he did not rely on iL" f& The Safl court then reversed the
judgment in favor of plaintiffs and remanded the case for a new
trial based on other grounds. /d, al 426,

d. The misrepresentation musi cause the buyer damage

The final requirement of the misrepresentation exception is
the misrepresentation must cause the buyer injury. The evi-
dentiary showing requived to prove injury in this case is rela-
tively low. All the buyer must show is the misrepresentation
caused some injury that would not have resulted bul for the
misrepresentation. Injury is not limited to physical injury,
but includes financial damage as well,

Conclusion

While the Alabama Supreme Court has replaced the doctrine
of caveat emptor in the sale of new single family residential real
estate with the doctrine of caveat venditor, it nevertheless con-
tinues to apply the doctrine of caveat emptor (o the sale of used
single family residential real estate, However, the supreme court
has determined there are certain circumstances in which the
doctrine of caveat emplor should not apply. These ¢ircum-
stances can be grouped into the following five categories:

(1) specific inquiry by the buyer;

{2) latent defect that affects health and safely;
{3) existence of a special relationship;

(4) express agreement; and

{5) misrepresentation of a material fact.

The foregoing exceptions to the caveat emplor doctrine have
helped to mitigate the significant burdens the doctrine places
on the buyer of used residential real estate; however, the excep-
tions are far too narrow to provide complete relief, The contin-
ued application of the caveal emptor doctrine to the sale of
used single family residential real estate can still trap the
unwary home buyer, As a result, buyers of used single family
residential real estate must continue to be aware of their unpro-
tected position and take every precaution to protect themselves
from the harsh consequences the doctrine can cause, =
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Alabama’s Code of

Legal Ethics

n December 14, 1887, the 68th
0 anniversary of Alabama's stale-

hood, the Alabama State Bar
adopted a Code of Ethics, the first such
American code and a subsequent model
for that of many other states, The
author was primarily Thomas Goode
Jones,

Col. Thomas Goode Jones was a dis-
tinguished ex-Confederate officer, serv-
ing the State of Alabama in the dark
Reconstruction days, He served as
Governor of Alabama twice, and was a
member of the Constitutional
Convention of 1901, He also served 13
years as a Judge of the United States
District Court for the Northern and
Middle Districts of Alabama.

The Alabama Code was, in largde part,
subsequently made on the basis of the
canons adopted by the American Bar
Association, which were presented by a
committee that included Col, Jones, [t
wiis also adopled by the bars of 11 states.

Thomas Goode Jones, a young man
who had studied law in a night class held
in Montgomery hy Chief Justice Abram J.
Walker, was interested in the welfare of
the younger lawyers of the Montgomery
bar, and frequently assisted them with
their questions and problems, They con-
sulted him often about many matters,
including the subject of professional
ethics. On his desk, he kept a copy of “An
Essay on Professional Ethics" by former
Chief Justice George Sharswood of the
Supreme Court of Pennsylvania, a distin-
guished lawyer, law professor and jurist,
Judge Sharswood's “Essay” was first pub-
lished in 1854 as a “Compend of
Lectures on the Aims and Duties of the
Profession of the Law,” delivered before
the law class of the University of
Pennsylvania', but it was not widely cir-
culated in Alabama. Col, Jones consulted
it regularly. Many of its principles and

By Mary Edge Horton

standards are visible in the code which

Col, Jones drafted.
In 1881, Thomas Goode Jones, 37

years old and chairman of the Alabama

State Bar's "Committee on Judicial
Administration and Remedial
Procedure,” first recommended “that
the Association appoint a committee,
with instructions to report a Code of
Legal Ethics for consideration at the
next annual meeting,” His suggestion
was worded as follows:

“While there are standard works of
great eminence and authority upon
legal ethics, these are not always
accessible, In many instances,
practices of questionable propriety
are thoughtless rather than willful
and would have been avoided if any
short, coneise Code of Legal Ethics
stamped with the approval of the
Bar had been in easy reach, Nearly
every profession has such a work
which is treasured by its members,
With such a guide pointing out in
advance the sentiment of the Bar
agiainst practices which it con-
demns, we would find them disap-
pearing, and should any one be
hold enough to engage in evil prac-
tices the Code would be a ready
witness for his condemnation and
carry with it the whole moral
power of the profession... . What
just complaint exists of lawyers
stirring up strife, or being swift to
originate or initiate litigation,
would vanish when the profession
throughout the State raises its
warning voice in advance against
these pernicious practices, The
lawyer who shall frame such a
Code need ask no greater nor more
enduring fame. Nothing would
more effectively promote the ends

of justice or tend more to advance
judicial administration.”

Il was ironic that this duty was later
assigned to Col. Jones.

For whatever reason, this suggestion
was nol acted upon by the bar until a
year later, when Major Henry C.
Semple, a Montgomery lawyer, moved
that a committee of three be appointed
to compose a Code of Ethics to be pre-
sented al the next bar meeting, and that
Col. Jones be the chairman of that com-
miltee. This motion was carried, but
due to some misunderstanding, the
members of the commillee were nol
named. Col. Jones fell it would be
improper of him lo proceed alone,
regarding the duty as very delicate and
important, and desiring the counsel and
experience of a full committee.

In 1883, at the fifth annual meeting
of the bar in Blount Springs, Col. Jones,
serving as chairman of the Executive
Committee, again brought the need for
this Code to the attention of his col-
leagues in his report, stating:

*Your committee believes that a
Code of Legal Ethics would go
very far, using the language of our
Constitution, ‘to advance the sci-
ence of jurisprudence, to promote
the administration of justice
throughout the state, uphold the
honor of the profession of the law
and establish cordial intercourse
among the members of the Bar of
Alabama."

The committee recommended the
appointment of a special committee of
three to prepare a Code of Legal Ethics
for the Bar of Alabama, and report it to
the next annual meeting. The special
committee consisted of: Col. Jones,
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chairman; Col. Richard Orrick Pickett, a
distinguished soldier of the Southern
Confederacy and an outstanding north-
ern Alabama lawyer: and Col, Daniel
Shipman Tray, a veteran of the
Confederacy, and an able lawyer.
Although neither Col, Pickett nor Col,
Troy took an active part in the drafting
of the Code, a draft of it was apparently
submitted Lo them for their approval
prior to its presentation to the bar,

The next meeting of the Alabama State
Bar was held in Birmingham in 1884,
When the report of the special commitlee
was called for, Col, Jones requested addi-
tional time, stating that “drafting a Code
of Ethics i1s a matter of such importance
Lo the profession that it cannot be done
hurriedly, A great deal of preparatory
work has been accomplished. Letlers
have been writlen Lo many eminent
lawvers and judges asking suggestions,
and with the aid thus obtained the
Chairman had expected Lo be able to drafl
the Code and submit it to the members
of the Committee in time to be acted on
al this meeting, The week sel aparl for
this work was unavoidably taken up by
other duties and the committee is reluc-
tantly compelled (o ask the indulgence of
the Association unti] its next meeting."
This request was granted,

The seventh annual meeting of the bar
was held at the Capitel in 1884, When
the report of the committee was called
for, Col, Jones was on the (loor of the
State Legislature in a debate, so the con-
sideration of the report was postponed,
but it was ordered to be printed in pam-
phlet form and sent to each member of
the bar with instructions that they read
it and be ready to discuss it and make
suggestions at the next meeting.

In 1885, al the eighth annual meeting
of the bar in Montgomery, when the
reporl was called for, Col. Jones was
involved with the U.S, Court. It was
postponed for another year,

The ninth annual meeting was held in
Montgomery in 1886, The report was
sel to be presented on Wednesday,
Drecember 2, 1886. Col. Troy, a member
of the committee, stated that Col. Jones,
as Speaker of the House, felt that he
needed to be at the Legislature in the
morning, bul moved that the report of
the committee be sel to be presented at
4 p.m, This motion was adopted.

At 4 p.m,, Col. Jones arose and stated
that an accident prevented him from
presenting the report-apparently part of
the proposed Code of Ethics had blown
oul through a window and was lost!
Consideration of the Code was again
postponed, but it was again ordered to
be printed in a pamphlet and sent Lo all
the members.

In 1887, Montgomery was again the
site of the annual bar meeting. At the
morning session on December 14, in the
hall of the House of Representatives in
the Capitol, Col, Jones at long last read
the report of the committee appointed to
draft a Code of Legal Ethics, in its entire-
ty. He further asked that the committee
be discharged, and that further consider-
ation of the report be made a special
order of 4 p.m, that day. The bar reassem-
bled thal afternoon to discuss the Code,
The preamble was immediately adopted,
and the remainder of the report was dis-
cussed extensively, section by section.

Of interest, the shortest of the 56 sec-
tions of the proposed Code was Section
20, which read: “An attorney should not

conduct his own cause.” Mr., Alex T,
London of Montgomery, later of
Birmingham, stated that he did not see
any objection to it, “[but It is one of
the American privileges to make a fool
of yourself and it is guaranteed by the
Constitution, and I do nol see anything
wrong in it-anything immeral in it, and
| move to strike the rule oul.,” Thal rule
was stricken,

Following the discussions, the Code
was adopted as a whole. At that time,
there were apparently 795 lawvers in
Alabama, and only hall of them were
members of the bar, One thousand
copies were ordered to be printed, with
one mailed to every lawyer in the slate,
and to each of the juddes of the courts
of record, The Code was printed for the
first time as an appendix to the reporl
of the 10th Annual Meeting of the
Alabama State Bar.,

This Code was written by Col. Jones
without any model or guide, except for
guidance from Judge Sharswood's
“Essay,” It was adopted with very few
changes from the original drafl, and the
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on December 14, 1887, the Alabama Bar
became the first in the country Lo adopl
a code of legal ethics. The Alabama code
was the foundation of the canons of
ethics later adopted by the American Bar
Association and by other states.”

Additionally, a museum display has
been set up in the Alabama Judicial
Department building in Montgomery
which contains some of the documents
used in compiling the information for
this article. This display also includes
one of the framed original copies of the
Code {(on loan from the Jackson County
Law Library) which was distributed Lo
all the courthouses in the state in 1907,

The information contained in this
article was taken from the following
SOUTCes:

1. The Alabama Law Journal, October
1925, vol. 1, no. 1, p. 24,

“The foundation of the drall for 2. Hon, George Sharswood, LL.1., An

Thamas Hamlin Hubbard of New York
City, stated in parL:

Alabama State Bar has the distinction of
having adopted, on December 14, 1887,
the first Code of Legal Ethics in the
country,

In 1907, approximately 20 vears after
the adoption of the Code, the Alabama
State Bar printed and framed copies of
the Code to present to all the courts in
Alabama. The Alabama Law Journal
(issue October 1925, vol. 1, no. 1, page
24) related the story of Thomas Goode
Jones, while presiding on the bench of
the United States District Courls for the
Northern and Middle districts of
Alabama, having his courl interrupted
by Mr. Alexander Troy, secretary of Lhe
Alabama State Bar, who presented a
framed copy of the Code to the court.
Mr. Troy stated, "Your honor, if ane's lit-
erary productions are the children of
his brain, then, in presenting this Code
to your honor, and asking its accep-
tance, | feel that I am bul presenting

“The report which | now present
gives the Alabama Code and the
varialions made by the ten associa-
Lions other than the association of
the State of Alabama thal have fol-
lewed it. So that you have before
you in this report, as we think, the
substance of all that is needed to
prepare canons of ethics and you
have in the main a form which
may safely be adopted; for mani-
festly, it is safer to follow a good
precedent if one has been made
than to establish a new one.”

In its final report, the committee of the
American Bar Association, on Thursday,
August 27, 1908, paid a tribute Lo the
Alabama Code and its author as follows:

vou with one of your own children,”
The committee of the American Bar
Association on a Code of Professional
Ethics, in 1907, as reported by Col,
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canons of ethics, herewith submit-
ted, is the code adopted by the
Alahama State Bar Association in
1887, and which, with but slight
modifications, has been adopted in
cleven other states. The committee
in this connection desire to yecord
their appreciation of the help they
have received in this work from
their fellow member, Henorable

Essay on Professional Ethics, 5t
edition, in the Memorial.

. “Canons of Professional Ethics, Their

Genesis and History,” Notre Dame
Lawyer, vol. 7. 1931-32,

. “"Final Report of the Committee on

Code of Professional Ethics,” Reporis
of the American Rar Association, vol,
XXXIiL, 1908,
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than a score of years ago.”

This history of the Code of Ethics was
written by Col. Jones' son, Judge Walter
Burgwn Jones. The Code of Ethics itself
is stated in Algbama Reports, volume
118, and reprinted in the same book as
the above-mentioned history, beginning
on page 259,
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By J. Anthony MclLain, general counsel

Lawyer-
Witness
Rule Not
Applicable
to Pre-Trial
Phase of
Litigation

J. Anthony McLain

Question:

“In June 1988 Ms, Doe came Lo me for
advice in regard to her work-related injury
while in the employ of ABC on or about
February 1988, During the course of my
representation of Ms. Doe, facts came Lo
my attention which would indicate that
she was harassed by the employer and,
more particularly, its plant nurse. | had a
number of conversations with the attor-
ney for ABC, the personnel manager for
ABC, a rehabilitation nurse hired by the
workmen's compensation carrier, and two
employees of the workmen's compensa-
tion carrier concerning my client'’s med-
ical condition and the fact that [ thought
she was being harassed by the plant nurse,
On two or three occasions | was contacted
by the personnel manager of the company
who desired to know when my ¢lient
would be returning to work. He was quite
insistent upoen obtaining this knowledge
because he said he needed to make provi-
sions for replacing her if she would not he
back and needed to take care of other
administralive matters. Based on informa-
tion thit | obtained, { wrote the personnel
manager a letler stating that my client
would not be returning to work because of
the recommendations of her doctors con-
cerning her medical and mental condition
resulting from her injury. Upon receiving
my letter the personnel manager mailed
to me a letter stating that he considered
that my chient had quit. To my knowledge
1 had no further contact with the person-
nel manager after this point, On 8-28-86 [,
along with co-counsel, brought a suit
against ABC on behalf of Ms. Doe in the
Circuit Court of Anywhere County. The
suit alleged injuries compensable under
the workmen's compensation law of the
state of Alabama and also staled a claim
for wrongful discharge or termination
under the same workmen’s act. These two
causes of action were later severed for sep-
arale Lrial. A jury rial was requested by
Lhe plaintiff for cause of action based upon
wrongful termination,

“During the course of discovery the
deposition of the personnel manager,

®> OPINIONS OF THE GENERAL COUNSEL

Mr. Smith, was taken by the plaintiffs,
At the deposition Mr. Smith made the
following statement when asked aboul a
conversalion that he had with me;

Pages 132, Lines 13 & 14:

Q. *Okay. Do you recall anything
else that was said in those dis-
cussions?’

Pages 132, Lines 15 & 16:

A, “The only thing that | remem-
ber specially that My, G told me
was when she quit.

Pages 132, Lines 17, 18 & 19:

Q. And what was that?'

A. That, in essence, Ms. Doe has
quit and she will not be return-
ing Lo work.'

"Subseguently the defendant ABC
noticed my deposition and il was taken
in part but not coneluded on the 6th of
March 1991,

“At my deposition, counsel for Lhe
deferdant raised questions about the pro-
priely of me continuing to represent my
client and testifying at the trial of the case
and cited disciplinary rule 5-101(B) of the
Code of Professional Responsibility of the
Alabarna State Bar, | have consistently
maintained to the attorneys for the defen-
dants and the court that based upon the
discovery that we have had to date, that it
wauld nol be necessary for me to Lestify
in the case unless the personnel manager
for the defendant or the workmen's com-
pensation nurse or the employees of the
insurance carrier testified as to matters
thal were discussed between us prior to
the instigation of the lawsuil, and that
such Lestimony was contrary to my
understanding of our conversation. | have
not heard anything to date that would
lead me to believe that | would be called
as a witness for the plaintiff in the case in
chief or for impeachment purposes
against defendants’ witnesses, My feeling
is that the only testimony I might give
would be for impeachment of one of the
defense witnesses previously mentioned if
they were Lo change their testimony or
testify to facts that were contrary to my




memory of said communications.
“Because the defendants have made

various remarks concerning the propri-

ety of my representing my client and
testifying as a witness al Lhe trial |
would appreciate it very much if you
could answer the following questions:

1. First, can [ conlinue Lo repre-
sent Mg, Doe throughout the
remaining discovery proce-
dures in this case?

2. Can I reprasent Ms. Doe at the
trial of the wrongful discharge
action and/or workmen's com-
pensation action?

3. 1f 1 am called upon to give tes-
timony to impeach defendants’
wilnesses concerning my com-
munications with them would |
be required to withdraw?

4. If it becomes apparent that [ may
he called upon for the sole pur-
pose of impeaching testimony
given by the defendant's witness-
es concerning whether or not the
plaintiff voluntarily terminated
her employment, may 1 continue
as her attorney and give such tes-
timony or am [ required to with-
draw at that point?

. If the defendants call me as a
witness, would | be required to
withdraw?"

Answer, Question One:

Yes, the lawyer-witness rule is
not applicable Lo the pre-Lrial
phase of litigation.

Answer, Question Two:

You may represent Ms, Doe at
the trial of the workmen's compen-
salion aclion since it is “unlikely”
that you would be a “necessary wil-
ness.” The answer Lo your question
concerning the representation of
Ms, Doe at the trial of the wrongful
discharge is contained in three,
four and five below,

Answer, Quastions Threa,

Four & Five:

You must withdraw from the
representation of Ms, Doe in the
wrongful discharge action, if, at
trial, you are called upon Lo Lestify
concerning whether oy not the
plaintiff voluntarily terminated
her employment, unless with-
drawal at that point would work a
substantial hardship on your ,
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client, Your withdrawal in this
instance would be mandated with-
out regard Lo which parly called
vou as a witness. Your disqualifi-
cation in this matter, however,
would not extend to co-counsel or
other members of your firm,

Discussion:

Rule 3.7 of the Rules of Professional
Conducl of the Alabama State Bar, effec-
tive January 1, 1991, continues the tra-
ditional and well-established proposi-
tion that a lawyer who represents a
client in a litigated matter may not also
appear in that matter as a witness, Rule
3.7 provides as follows:

“Rule 3.7 Lawyer as Wilness

(a) A lawyer shall not act as advo-
cale at a trial in which the
lawyer is likely to be a neces-
sary wilness, excepl where:

{1} The Lestimony relates ta an
uncontested issue;

(2} The testimony relates to the
nature and value of legal ser-
vices rendered in the case: or

(3) Disqualification of the
lawyer would work substan-
tial hardship on the client,

{b) A lawyer may act as advocate
in a trial in which another
lawyer in the lawyer's firm is
likely to be called as a witness,
unless precluded from doing

50 by Rule 1.7 or Rule 1.9."

The prior lawyer-awitness rules, DR 5-
101(B) and DR 5-102, contained the some-
what vague language regarding the condi-
tions that would lead to disqualification,
1.e., when a lawver “knows or it is obvious
that he or a lawyer in his firm oughl to be
called as a witness." The effect of this lan-
guage in some instances caused counsel o
be disqualified on mere speculation, The
language in new Rule 3.7 is more carefully
drawn requiring withdrawal only when the
lawyer is “likely” to be a "necessary” wit-
ness, Consequently, the decision Lo with-
draw can, in good faith, be delayed to a
time closer to the date of the trial. At that
point, the lawyer would then determine
whether his continued representation at
trial would be permilted under any of the
three exceplions in 3.7(a).

The third exception [Rule 3.7(a)(3)] to
the lawyer-witness rule is the most impor-
tant because it permits an equitable bal-
ancing of the interest of the parties,

Consequently, a lawyer may continue as
an advocale al trial even though he 15 a
witness if the harm to his client caused by
his withdrawal is not outweighed by the
harm Lo the opposing party. This excep-
tion is similar to the exception found in
DR 5-101(B)(4) but is less restrictive, The
language in DR 5-101(B){4) permilted a
lawyer to continue as an advocate at trial
if his disqualification would "work a sub-
stantial hardship on the client because of
the distinctive vafue of the lawyer or his
firm as counsel in a particular case.”
{emphasis added) The new language per-
mits a balancing of the equities without
tying substantial hardship to the distine-
Hue value of the lawyer,

Finally, Rule 3.7(b) makes it clear
that the disqualification is personal and
is nol imputed to other members of the
lawyer's firm, Thus, a solution, and a
factor, in balanicing the equities
involved in disqualification is to permit
another lawyer in the firm Lo continue
the trial should that hecome necessary.

In the fact situation that you pose you
state, 1 have consistently maintained to
the attorneys for the defendant and the
court that based upon the discovery that
we have had to date that it would not be
necessary for me Lo testify in the case
unless the personnel manager for the
defendant or the workmen's compensation
nurse or the employees of the insurance
carrier testified as to matters that were
discussed between us prior to the instiga-
tion of the lawsuit and that such testimo-
ny was conlrary to my understanding of
our canversation,” In view of your uncer-
Lainty concerning whether it will be neces-
sary that you be a witness, you may delay a
withdrawal decision to such time that any
uncertainty is resolved. It should be noted
that it does not become "necessary" that a
lavwyer be a witness simply because the
opposing party asserls that the lawyer has
knowledge that might be relevanl.

If, in fact, it does become “necessary”
that you be called as a wilness, whether
before trial or during trial, then you
must withdraw as counsel at the trial
unless your Lestimony relales Lo an
uncontested issue or withdrawal would
cause a substantial hardship on your
client, In this regard, if possible, vou
should prepare co-counsel to proceed
with the trial should it become necus-
sary for you to be a witness. |

[RO-91-19]
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DISCIPLINARY NOTICES

Notices

* John Thomas Kroutter, whose
whereabouts are unknown, must

answer the Alabama State Bar's for-

mal disciplinary charges within 28
days of March 15, 2000, or there-
after, the charges contained therein
shall be deemed admitted and
appropriate discipline shall be
imposed against him in ASB Nos.
97-371(A), 98-274(A) and 99-
129(A) before the Disciplinary
Board of the Alabama State Bar,

s Harold G. Quattlebaum, whose
whereabouls are unknown, must
answer the Alabama State Bar's for-

mal disciplinary charges within 28
days of March 15, 2000, or there-
after, the charges contained therein
shall be deemed admitted and
appropriate discipline shall be
imposed against him in ASB Nos,
04-014(A), 94-138(A), 94-222(A) and
95-279(A) before the Disciplinary
Board of the Alabama State Bar.

Richard Jude Spurlin, whose
whereabouts are unknown, must
answer the Alabama State Bar's for-
mal disciplinary charges within 28
days of March 15, 2000, or there-
after, the charges contained therein
shall be deemed admitted and
appropriate discipline shall be
imposed against him in ASB Nos.

99-041(A), 99-48(A), 99-49(A), 99-
T2(A), 99-80(A), 99-125(B), 99-
134(B), and 98-337(A) before the
Disciplinary Board of the Alabama
State Bar,

William Bartlett Taylor, whose
whereahouts are unknown, must
answer the Alabama State Bar's for-
mal disciplinary charges within 28
days of March 15, 2000, or there-
after, the charges contained therein
shall be deemed admitted and
appropriate discipline shall be
imposed against him in ASB Nos.
96-331(A), 96-332(A), 96-374(A),
97-003(A) and 97-116(A) before the
Disciplinary Board of the Alabama
State Bar.

Reinstatements
* On October 28, 1999, Gulf Breeze,

Florida lawver Richard E, Jesmonth
was reinstated to the roll of the
Alabama Supreme Court as an attor-
ney authorized Lo practice law in the
courls of Alabama. [ASB Pet, No. 99-
n06|

Huntsville attorney Carter Alan
Robinsen was reinstated to the prac-
tice of law in the State of Alabama by
order of Panel IV of the Disciplinary
Board, effective January 5, 2000,
[Rule 20(a); ASB Pet. No. 99-07]

Jasper attorney Larry Edward Smith
was reinstated to the practice of law
in the State of Alabama by order of
the Disciplinary Board of the
Alabama State Bar effective October
22, 1999, [ASB Pet, No, 99-02]

The Supreme Court of Alabama
entered an order reinstating
Huntsville attorney David Eugene
Worley to the practice of law in the
State of Alabama, effective November
17, 1999, This order was based upon
the decision of Panel II of the
Disciplinary Board, |[ASB Pet. No. 95-
09}

Suspensions
¢ [Effective January 3, 2000, attorney

Gregory Miles Hess of Mobile has
been suspended from the practice of
law in the State of Alabama for non-
compliance with the 1998 Mandatory
Continuing Legal Education require-
ments of the Alabama State Bar,
|CLE 99-13]

On December 27, 1999, the Alabama
Supreme Court affirmed a 120-day
suspension for Birmingham attorney
David Malcolm Tanner, Tanner was
given the suspension following a
hearing before the Disciplinary
Board, Panel ¥, on October 19, 1999,
The hearing was held to determine
appropriate discipline in five cases
pending against Tanner, The cases
primarily involved willful neglect of
client matters and the failure to
cooperate in the investigation of the
underlying complaints themselves.
Tanner allowed defaults to be entered
on the merits of each case. The com-
plaints were filed between 1997 and
1998, Tanner offered mitigating fac-
tors due to several personal problems
within that time period. Prior disci-
pline was considered and restitution

is a condition of reinstatement. [ASB
No, 98-081(A), ef. al.|

On December 27, 1999, the Alabama
Supreme Courl affirmed a 91-day sus-
pension for Birmingham attorney
Sean Edward McLaughlin.
McLaughlin tendered a conditional
guilty plea which called for the impo-
sition of the suspension in return for
McLaughlin's guilty plea to all
charges in the three underlying cases.
In one case, McLaughlin was hired Lo
represent a client on DUI charges.
The client had several prior DUI con-
victions, Laughlin attempted Lo get
the client's ex-wife to pay the legal
fees associated with his representation
of this client. The client’s ex-wife
refused to pay the charges. Thereafter,
McLaughlin wrote the client’s elderly
mother an inflammatory letter in
hopes that she would pay his fees.
McLaughlin filed a notice of is pen-
dens on property owned by the
client’s mother, without legal basis of
any kind. This notice interfered with
an attempt to sell the property. In a
separate case, McLaughlin was hired
to represent a foreign natural in an
immigration matter and was paid a
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retainer of $1,000, The client was
already in the United States bul was
eligible for "permanent resident sta-
tus.” McLaughlin failed to meet dead-
lines imposed by the Immigration and
naturalization dervice and failed to
communicale with the clienl, At one
point, MeLaughlin continued a criti-
cal hearing to a date heyond a statuto-
rily imposed deadline. As a result, the
client’s permanent resident status was
procedurally denied. The client then
hired another attorney to fight depor-
tation by the Immigration and
Naturalization Service. In a thivd mat-
ter, McLaughlin was representing a
woman in & domestic matter. At one
point during the representation,
McLaughlin exposed himself to her, At
other times, McLaughlin had tried to
get her to engnge in sexual activities,
[ASB No. 97-363(A), ef. al.)

Fffective December 8, 1999, attorney
Paul R. Knighten of Marietta,
Georgia has been suspended from
the practice of law in the State of
Alabama for noncompliance with the
1998 Mandatory Continuing Legal
Education requirements of the
Alabama State Bar. [CLE No, 99-46]
By order of the Disciplinary Board,
Panel [, Mobile attorney Vader Al
Pennington has received a three-vear
suspension, elfective January 1, 1992,
Pennington was previously interimly
suspended by the Disciplinary
Commission of the Alabama State Bar
while several disciplinary files were
pending against him. Pennington
entered a guilty plea to charges pend-
ing against him in certain of these
cases in exchange for a fixed suspen-
sion of three vears, effective January
I, 1992, The cases were resolved in an
effort to allow Pennington's petition
for reinstatement to the practice of
law Lo proceed consistent with the
Alabama Rules of Disciplinary
Procedure. The records of the
Disciplinary Commission reflected
that some 25 disciplinary files were
pending against Pennington at the
time he petitioned for reinstatement.
While the plea fixes Pennington's sus-
pension at three vears, Penninglon
will still be required to undergo the
reinstatement process. [ASB No, 89-
Al8 et al.)

By order of the Disciplinary Board of
the Alabama State Bar, Bessemer
lawyer Richard Larry McClendon was
suspended from the practice of law
in the State of Alabama for a period
of 91 days with the imposition of the
91-day suspension to be suspended
and held in abeyance pending
McClendon's successful completion
of a lwo-vear probationary period,
This discipline was imposed pursuant
to McClendon's pleas of guilly in two
separate matters. In one case
McClendon pled guilty to violating
Rules 1.3, 1.4(a) and 1.16(d),

Alabama Rules of Professional

Condeuct. In the second case,
MeClendon willfully neglected legal
matters entrusted to him by doing
little work on the client's behalf, He
also failed or refused Lo promptly
respond to reasonable requests for
information from each client regard-
ing their case. In one matter,
McClendon failed to promptly deliver
the client's file upon termination of
the representation and the request of
the client. [ASB Nos, 98-09(A) and
99-193(A)]

Birmingham attorney Phillips
Russell Tarver was suspended from
the practice of law in the State of
Alabama for a period of 45 days by
order of the Disciplinary Board,
effective November 16, 1999, Tarver
pled guilty to soliciting professional
employment from a prospective
client with whom he had no familial
or current or prior professional rela-
tionship, a violation of Rules 7.3 (b)
and B.A (a), Alabama Rules of
Professional Conduct. Tarver was
automatically reinstated to the prac-
lice of law effective December 31,
1999, [ASB No. 97-218(A)]

Effective November 22, 1999, attor-
ney David Garrett Hooper of
Montgomery was suspended from the
practice of law in the State of
Alabama for noncompliance with the
1998 Mandatory Continuing Legal
Education requirements of the
Alabama State Bar, |CLE 99-14}

Effective December 6, 1999, attorney
William Clayton Wallace of Gulf
Shores was suspended from the prac-
tice of law in the State of Alabama
for nencompliance with the 1998
Mandatory Continuing Legal
Education requirements of the
Alabama State Bar, |[CLE 99-31]
Effective December 6, 1999, attorney
Joan Charlene McLendon of Conway,
Arkansas was suspended from the
practice of law in the State of
Alabama for noncompliance with the
1998 Mandatory Continuing Legal
Education requirements of the
Alabama State Bar, [CLE 99.22]

Effective October 20, 1999, altorney
Michael Norman Mclntyre of
Birmingham was suspended from the
practice of law in the State of
Alabama for noncompliance with the
1998 Mandatory Continuing Legal
Education requirements of the
Alabama State Bar, |CLE 99-21]

Effective October 26, 1969, Michael
Norman McIntyre was reinstated to
the practice of law by fulfilling his
1998 requirements. [CLE 99-21)
Effective October 18, 1999, attorney
Michael Bray Houston of Mobile was
suspended from the practice of law
in the State of Alabama for noncom-
pliance with the 1998 Mandatory
Continuing Legal Kducation require-
ments of the Alabama State Bar.
[CLE $9-15]
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Effective October 26, 1999, attorney
John A. Blanton, 111 of Columbiana
was suspended from the practice of
Jaw in the State of Alabama for non-
compliance with the 1998 Mandatory
Continuing Legal Education require-
ments of the Alabama Slate Bar,
[CLE 99-3]

Effective October 26, 1999, altorney
Rose Marie Jones of Birmingham
was suspended from the practice of
law in the State of Alabama for non-
compliance with the 1998 Mandatory
Continuing Legal Education require-
ments of the Alabama State Bar.
[CLE 99-18|

Effective October 26, 1999, attorney
John Gregory Wolinski, practicing in
Columbus, Georgia, was suspended
from the practice of law in the State
of Alabama for noncompliance with
the 1998 Mandatory Continuing
Legal Education requirements of the
Alabama State Bar. [CLE 99-33]

On November 17, 1999, the
Disciplinary Commission of the
Alabama State Bar interimly sus-
pended Birmingham attorney Dennis
Michael Barrett on the grounds that
his conduct was causing or was likely
to cause immediate and serious
injury Lo a client or to the public,
The Disciplinary Commission found
that Barretl had misappropriated a
substantial sum of clienl money
from the trust account of the law
firm of Barretl & Poore, PC, Formal
charges were filed by the Alabama
State Bar's Office of the General
Counsel on December 22, 1999,
[Rule 20(a), ASB Pet, No, 99-008|

Baldwin County attorney William
Clayton Wallace was suspended from
the practice of law in the State of
Alabama for a period of two vears,
effective Novermber 18, 1999, by order
of the Alabama Supreme Court. The
Alabama Supreme Courl entered ils
order based upon the decision of the
Disciplinary Board, Panel 1V, of the
Alabama State Bar, A default judgment
was entered against Wallace finding
him guilty of violating Rules 1.1, 1.3,
1.4(a) and 8.1(b), Alabama Rules of
Professional Conduct. Wallace was
retained Lo represent a client inan
uncontested divorce and paid $525 for
his services, Thereafter, Wallace did lit-

tle work in the matler, failed or refused
to communicate with the client
regarding the matter and eventually
abandoned his client and the practice
of law. During the course of the disci-
plinary proceedings, Wallace failed or
refused Lo respond Lo requests for
information from the Office of the
General Counsel and the Baldwin
Counly Bar Association local grievance
committee, [ASR No, 99-21(A)]

On October 21, 1999, Panel 1 of the
Disciplinary Board imposed a 45-day
suspension on Birmingham attorney
Chuck Hunter, The suspension is to
he held in abeyance while Hunter
serves a one-year probationary term
with special conditions, Hunter was
found guilty of a violation of Rule
B.1{a), Rule 8.4(:) and Rule 8.4{g) of
the Rules of Professional Conduct.
The Disciplinary Board found that
Hunter had submilted a false affi-
davit from one of his clients. The
affidavit was sent to the bar,
unsigned, in connection with a griev-
ance Hunter had filed against anoth-
er altorney, The affidavit was never
submilted with a signature because
the client refused to sign i due to
the purported untrue statement con-
tained therein, [ASB No, 98-250(A)]

Public Reprimands
s On December 3, 1999, Texas attorney

Rolande Garcia, who was admitted pro
hae vice in the Cireuit Courl of Mobile
County, was publicly reprimanded for
engdaging in improper trial publicity,
engaging in conduct that adversely
affects the administration of justice
and engaging in conduct that adversely
reflects on his fitness to practice law,
violations of Rules 3.6(a), 8.4()(d) and
{8), Alabama Rules of Professional
Conduet . Garcia was reprimanded for
commuents made during a press confer-
ence, in which he was a parbicipant,
which improperly eriticized the rulings
and questioned the integrily of the cir-
cuil judge presiding in the case in
which he appeared as counsel, [Pro
hae vice admission|

On December 3, 1999, Birmingham
attorney Chuck Hunter received a pub-
lic reprimand without general publica-
Lion. The reprimand was the result of a
conditional guilty plea tendered by

Hunter for having violated Rule 1.5(c)
of the Rules of Professional Conduct,
Hunter represented a client in a dog
hite case, The client terminated
Hunter one week before trial and
sought other counsel, The client’s case
settled for $7,500 and Hunter asserted
a lien for $2,250. The trial court
reduced Hunter's lien Lo $750 and
based its decision on the fact thal
Hunter did not have a written contract
agreement in a contingent fee case as
required by Rule 1.5(¢c), A R.PC, The
courl also noted, in reducing the
claimed fees thal Hunler's services
*_..were of no substantial value to the
plaintiff,” [ASB No. 98-249(A))

On December 3, 1999, Montgomery
altorney Charles Nicholas Parnell,
I received a public reprimand with-
out general publication for engaging
in a business transaction or acquiring
an ownership, possessory, securily or
other pecuniary interesl adverse to a
client in violation of Rule 1.8(a),
Alabama Rules of Professional
Conduct, Parnell represented a
lawyer client in bankruptey and other
related proceedings, During the
course of these proceedings, Parnell
negotiated with several of his client's
creditors and obtained their agree-
ment Lo aceepl deeds in leu of fore-
closure in full satisfaction of certain
debts owing on numerous parcels of
real estate in Lee County, These
transactions were structured, in parl,
on the advice of the client’s accoun-
tant and were intended to avoid
adverse tax consequences which
would have resulted from the sale of
these properties and would have had
an adverse impact on the clienl's
bankruptcy proceedings. The bank-
ruptey courl approved these transac-
Lions on motion of Parnell’s client.
Records indieate that shortly after the
hankruptey courl approved Lhese
transactions, Parnell and his ¢lient’s
accountant incorporated an entity
which was solely owned by their chil-
dren and for which Parnell and his
client's accountant were the sole
directors and officers, During the
next year this corporation acquired
several parcels of real estate thal
Parnell’s elient had conlemporane-
ously surrendered to creditors in lieu
of foreclosure. This corporation also

130 /| MARGH 2000 The Alabama Laiwyer




purchased another parcel of property
al a foreclosure sale, having previous-
Iy accepted a third mortgage on this
property from Parnell’s client. In
addition, Parnell’s client directly con-
veyved separate parcels of real estate
to Parnell, to the accountant and to
the corporation, It appeared that the
lawyer client was aware of these
transactions and, by his participation,
approved of them, However, Parnell’s
relationship with the corporation that
ultimately purchased the properties
was not disclosed to the bankruptcy
court in the motion for approval of
these transactions and there was no
evidence of strict compliance with
the provisions of Rule 1.8(a), A.R.AC.
1t was noted that the fact that
Parnell's client was a lawyer did not
insulate him from a finding of guilty
in Rule 1.8(a), but was considered as
substantial mitigating evidence when
imposing discipline in this case, [ASH
No, 96-309(A)|

Bay Minette attorney Habib Yazdi
received a public reprimand with
general publication from the
Disciplinary Board of the Alabama
State Bar on December 3, 1999,
Yazdi was appointed by the Circuit
Courl of Baldwin County to repre-
sent an indigent criminal defendant,
After conclusion of the trial, bul
while he was still attorney of record,
the elient’s mother asked Yazdi to
provide her son with his case file and
court documents. Yazdi told the
¢lient's mother, whose only income
is a disability check, that she would
have to pay him $200 in order for
him to take the files from his office
in Daphne to her son in the Baldwin
County Jail and consult with him. He
eventually collected $50 from her.
The Disciplinary Board determined
this conduct constituted a violation
ol Rule 1.5(1) which prohibits an
attorney appointed to represent an
indigent criminal defendant from
accepting any lee from the defendant
or anyone on Lhe defendant’s behall
without prior approval of the
appointing court and Rule 8.4(d)
which prohibits an attorney from
engaging in conduct that is prejudi-
c¢ial to the administration of justice.
|ASB No, 98-273(A)]

Disability

The Supreme Court of Alabama has
adopted the decision of the
Disciplinary Board of the Alabama
State Bar transferring Monigomery
attorney Calvin Mercer Whitesell, Jr.
to disability inactive status effective
November 5, 1999, |Rule 27{c); ASB
Pet. No, 99-07]

Hoover attorney William Kevin
DelGrosso was transferred Lo disability
inactive status pursuant to Rule 27(c),

Alabama Rules of Discipiinary
Procedure, effective Novernber 9,
1999, [Rule 27(c); ASB Pet. No, 99-06]
The Supreme Court of Alabama has
adopted the decision of the
Disciplinary Board of the Alabama
State Bar transferring Anniston
attorney Daniel Eugene Morris to
disability inactive status effective
December 3, 1999, [Rule 27(c); ASB
Pet. No, 99-02] [ ]
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Did you know that over —_—

45,000 of these helpful | gpocHURES
legal brochures are in the FOR

o 2| ALABAMA
hands of Alabama citizens?| ‘s

That's because the Alabama State Bar makes
them available not only to public and law libraries, —
but to individual lawyers and law firms as well. ALABAMA STATE BAR

As a service to you in helping keep your clients
informed on a variety of legal topics, the ASB pro-
vides these brochures, at cost only, to members and
local bar associations.

To order, just complete and return the form below.

" Brochures W

Law As A Career $10.00 per 100 Qty. $
...opportunities and challenges of a law career taday

Lawyers and Legal Fees $10.00 per 100 Qty. $
..a summary of basic information on common legal questions and procedures for the general public

Last Will & Testament $10.00 per 100 Qty. $
.cavers aspects of estate planning and the importance of having a will

Legal Aspects of Divorce $10.00 per 100 Qty. $
..offers options and choices involved in divorce

Consumer Finance or “Buying on Time” $10.00 per 100 Qty. $
...outlines important considerations and provides advice on financial matters affecting the individual or family

Mediation,..Another Method $10.00 per 100 Qty, $
for Resolving Disputes
provides an overview of the mediation process in question-and-answer form

Acrylic Brochure Stand $5.00 each Qty. $
.individual stand imprinted with individual, firm or bar associatlon name for use at disteibution points
One stand per brachure is recommended.
Name to imprint on stand:
Mailing Addrass Subtotal

Shipping & Handling $ 5.00

TOTAL %

Please remit CHECK OR MONEY ORIDER MAIIE PAYABLE 1O THE ALABAMA STATE BAR
for the amount listed on the TOTAL line and forware it with this order form to:
Shanneon Elliott, Communications Dept., Alabama State Bar, PO. Box 671, Montgomery, AL 36101, (334) 269-1515
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RECENT DECISIONS

By David B. Byme, Jr. and Wilbur G. Silberman

United States
Court of
Appeals for the
Eleventh
Circuit

Money laundering-Eleventh
Circuit's primer

United States v. Majors, Case No.
97-2803 _ F3d __ (November 19,
1999), Federal criminal practitioners
are encountering, on a far more fre-
quent basis, indictments that allege
inter alia money laundering. The
Eleventh Circuit, in United States v.
Majors, clarified the substantive differ-
ence between the promotion prong of
money laundering, section
1956} 1)(A}i), and the concealment
prong, section 1956(a)(1H{B)i). The
Majors' opinion is *must reading” for
every lawyer engaged in federal criminal
practice,
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Before the primary offense of money
laundering can oceur, the underlying
criminal aclivity must be complete,
generating proceeds to be laundered,
See United States v. Christo, 129 F.3d
578, 580 (11th Cir. 1997). Section
1956(a)(1)(A)i) has been referred to as
the promotion prong of the money-
laundering statute, See, United States v,
Calderon, 169 F.3d 718, 720 {11th Cir.
1999}, For sentencing purposes, a
defendant convicted under the promeo-
tiom prong receives a base offense level
of 23, USSG section 281.1, while one
convicted under the concealment
prong, section 1956(a)(1)(B)(i), receives
a base offense level of 20, &d. A greater
punishment is applied to those defen-
dants who encourage or facilitate the
commission for other crimes, USSG
section 251.1 Commentary.

The Eleventh Circuit, in Majors, criti-
cally notes that money laundering is
nol a continuing offense. United States
v Kramer, 73 F3d 1067, 1072 (11th Cir.
1996), The statutory language and leg-
islative history indicate that each trans-
action or transfer of money constitutes
a separate offense. Thus, a violation of
the concealment provision must “follow
in lime" the completion of the underly-
ing transaction as an activity designed
to conceal or disguise the origin of the
proceeds, The concealment prong was
designed to punish defendants who take
the additional step of attempling to
legitimize their proceeds so that
observers Lthink their money is derived
from legal enterprises.

The pane! opinion in Majors also
adopls the Tenth Cireuit's rationale in
Garcla-Emanuel, 14 F.3d 1469, 1476

(10th Cir, 1994), In Garcia-Emanuel,
the Tenth Circuit attempted Lo formu-
late certain principles doverning section
1956(a){1)(B)(i) appeals, a “difficult task
of separating money laundering, which
is punishable by up to twenty years in
prison, from mere money spending,
which 15 legal” Id. at 1473. "Because
the statute is aimed at transactions that
are engaged in for the purpose of con-
cealing assets, merely engaging in a
transaction with money whose nature
has been concealed through other
means is not in itself a crime ., . if
transactions are engaged in for present
personal benefit, and not to create the
appearance of legitimate wealth, they do
not violate the money laundering
statute.” Id. at 1469, Ultimately, the
Tenth Circuil concluded thal section
1956(a)(1)(B)1) is a concealment
statute, not a spending statule. A relat-
ed principle is that the evidence of con-
cealment must be substantial,

The Eleventh Circuit, in Majors, also
adopted the rationale of the Fifth
Circuit in United States v, Dobbs, 63
F.3d at 391, In Dabbs, the Fifth Circuit
reversed a money-laundering conviction
because the transactions were as open
and notorious as typical bank transac-
tions can be. The cattle rancher in
Dobbs had been charged with money
laundering when he deposited illegal
cattle sale proceeds in his wife's bank
account and used those funds to pay
ordinary household and ranch expenses.

Ultimately, the activity that section
1956(a)(1)1(B)(1), the concealment provi-
sion, seeks to prevent is the injection of
illegal proceeds into the stream of com-
merce while obfuscaling their source.




Recent
Bankruptcy
Decisions and
Rule Changes

Eleventh Circuit holds that
debtor's unsecured trust fund
recovery penalty tax not dis-
chargeable

Inre Costas 1 Gust, 197 F.3d 1112
(11th Cir, Dec. 9, 1999); 34 AFT.R. 2d
99-7208, 1999 WL 1127405, Under the
IRC, deblor was a responsible party of his
corporation, Con-Fleel Enterprises, Inc,,
which owed the Internal Revente Service
trust fund taxes, The [RS assessed a
penalty of $18,413.85 and interest, which
it followed with a tax lien notice on
August 16, 1989, Five years later in the
Southern District of Georgia, debtor filed
a chapter 7, listing $19.821 in personal
property which he claimed exempl, On
April 13, 1995, the IRS filed a corrected
lax lien notice which extended the hen
through June 24, 1999, Two years later,
debtor filed a chapter 13, listing personal
praperty of $51,420, of which he claimed
$47,320 exempt. The IRS filed a claim for
$52,612.26 which consisted of $50,255.83
secured, and priority unsecured of
$2,356.43. The secured claim included
the trust fund penally ¢laim of
$18,413.85 plus accrued interest of
$31,841 .98, The debtor objected to the
IRS claim on the ground thal section
507(a)i8) only excepts from discharge
unsecured claims, Deblor appealed from
the bankruptey courl’s adverse ruling.

District Court Chiel Judge Bowen, a
former bankruptey judge, affirmed with
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an opinion adopted by the Eleventh
Circuit. The debtor had contended that
because section 507(a)(8) gives priorily
to “allowed unsecured claims of govern-
mental units,” and section 523 provides
that no discharge is granted for a sec-
tion H07(a)(8) tax claim, it follows thal
the exception to discharge applies only
to unsecured tax dedts, The argument
was bottomed upon the Tenth Circuit
case of United States v, Victor (10th Cir,
1997) but Judge Bowen rejected it, stat-
ing that the Victor case was erroneously
decided. He noted that the Tenth
Circuit in the Vietor case disagreed with
In re Gurwich, 794 F.2d 584 (11th Cir,
1986). Judge Bowen, in turn, approved
the opinion of the bankrupley judge,
who said that the plain meaning of the
legislation was cleay, and he quoted the
lower court: “There is no ambiguity in §
523(a)(1)(A). Section 523(a){1)(A)
addresses 'debt’ arising from a ‘lax’, 'of
the kind' specified in § 507(a)(R)."

Judge Bowen, in concluding, cited
other cases and, in particular, In re
Latulippe, 13 B.R. 526 {Bankr. D.Vt,
1981) which noted, “It is illogical thal
Congress intended to make unsecured
claims non-dischargeable while render-
ing a claim dischargeable if the govern-
ment has sought to enforce payment by
crealing a lien.”

Comment: 1t is certain that the
Eleventh Circuit is not going to change
its view that it makes no difference if
the tax claim is secured or unsecured, I
il is a trust fund hiability, it is not dis-
chargeable.

Eleventh Circuilt says no pay-
ment can be made from chap-
ter 7 estate to pay debtor's
attorney

In re American Steel Products, Inc.,
 F3d ;35 BCD § 86, p 394, 19949
WL 1186416 (11th, Cir.Dec. 15, 1999, In
a very terse opinion of Judge Charles R,
Wilson, the Eleventh Circuit held that
the 1994 Congress amended Section
330 Lo delete the provisions allowing for
payment from the bankruptey estate o
the attorney for debtor, In this chapter
7 case, which was converted from a
chapter 11, debtor's atlarneys requested
$30,141.87, of which $19,600 had been
paid as a pre-petition retainer. The
bankruptcy court allowed $10,541.87
(the difference which was unpaid), but

reserved ruling as to whether it should
come from the estate or the initial
retainer, Later, in reconsidering, the
bankrupley courl vacaled the original
order, and held that nothing could be
paid from the estate, An appeal culmi-
nated in the Eleventh Circuit, which
held that the plain reading of the legis-
lation did nol permit payment from the
estate to debtor's attorney. The Court
rejected the attorney's contention that
as Congress allowed such payment in a
chapter 12 or 13, it must have intended
the same in a chapter 7 or 11. In adopt-
ing this view, the Eleventh Circuit fol-
lowed the Fifth Circuit ruling in fni re
Pro Snax Distributors, 157 Fad 414,
425, and differed with the Ninth Circuit
in /i re Century Cleaning Service, 195
F.3d 1053 (9th Civ. Nov, 18, 1999),
which had written that the failure of
Congress Lo include chapters 7 and 11
atlorneys for the debtor in the list of
compensable persons, was “an unin-
tended slip of the pen...."

Comment: | assume the attorneys
were allowed to keep their pre-petition
fees, although the Court could have said
these fees were in trusl, and thus part of
Lhe estate, As the mattey now stands in
the Eleventh Circuit, do not look for
additional fees from the estate once a
chapter 7 or 11 case is filed, To change
this will require action from Congress
or the U.5. Supreme Court.

Rule Changes

On April 26, 1999, the U.S. Supreme
Courl promulgated amendments to Lhe
Bankruptey Rules. In the absence of any
changes by Congress, these amendments
became effective December 1, 1999,

It had been my intent o review these
changes in depth; however, it became
apparent there woull be {oo much
detail for this column, Thus, | will
attempt a very broad brush with the
admonition that one should refer Lo a
book or service showing the before-and-
after changes,

The substance of the changes on
some routine motions are to reduce the
number of parties upon whom notice is
obligatory and te allow losing parties
additional time to obtain a stay pending
an appeal. For example, the changes to
Rule 1017 require only that the debtor
and the case trustee be given nolice of a
motion to dismiss as filed by the U.S.




Trustee or Bankruptcy Administrator

for failure of the debtor to furnish infor-

mation such as schedules, lists of credi-
tors, etc.

Rule 1017applics generally to dis-
missal, conversions and suspensions.
The change reduces the number of per-
sons Lo be notified in such instances
unless the court otherwise directs,
Additionally, in subdivision (f) is a pro-
vision thal a motion to dismiss or
abstain, except in certain enumerated
cases, will be a conlested proceeding
under Rule 9014,

Rule 1019 clarifies or describes proce-
dures to be followed when a case ts con-
verted to chapter 7 from any of the
other chaplers. Subdivision 6 of Rule
1019 requires that all administration
expenses incurred before the conversion
of a chapter 11, 12 or 13 case to chapter
7 be made by filing a request under §
503{a), rather than filing a proof of
claim under § 503(a).

Rule 2003(d) concerns the mechanics
of reporting when there is a disputed
election,

Rule 3020(¢) was added to provide for
a len~day stay after an order of confir-
mation of a plan, unless otherwise
directed by the court.

Rule 3021, concerning distributions,
adopts the same ten-day stay mentioned
in Rule 3020(e}. These amendments
were made in order to allow adverse
parties the opportunily Lo request a stay
pending an appeal.

Rule 4004(a) makes certain that a
complaint objecting to discharge must
be filed 60 days after the first dale set
for the creditors’ meeting, regardless of
whether the meeting takes place. Rule
4007 (¢) was amended exactly the same
in filing a complaint to determine the
dischargeahility of any debt,

Rule 6004(g), in order to allow time
for a parly to reguest a stay pending
appeal, provides for any automatic stay

for ten days of an order authorizing the
use, sale or lease of property. Likewise,
6006(d) allows the ten-day window on
orders authorizing the assignment of an
executory contract or lease of property,
excepl for cash collateral.,

Rule 7001 now provides that when
infunctive or other equitable relief is
part of a confirmed plan, it s unneces-
sary to file an adversary proceeding for
the same relief.

The last sentence of amended Rule
7004(e) excepts service of process in a
foreign country so that the ten-day time
limit after issuance does not apply.

The amendment to Rule 7062 deletes
contested proceedings from the stay of
proceedings to enforce the order, The
Advisory Committee comment states
that this change is because Rule 9014
was amended Lo make the rule inapplic-
able in contested proceedings unless
authorized by the courl. [ |
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Running for your plane? With Avis Roving Rapid Return® you will have your
rental receipt within @ minute after you pull into our lot. It's on2 of the many ways
we try harder at Avis to serve Alabama State Bar members better, And here's
anothar way. Mention your Avis Worldwide Discount (AWD) number A530100
when you call our toll-free number, to get special “membars-only” rates not
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more, For reservations, call your travel consultant, Avis at 1-800-688-5685, or
resorve your car online at www.avis.com
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Rates: Members: Two free listings of 50 words or less par bar member per calendar year EXCEPT for "position wanted"
or “position offered" listings—$35 per insertion of 50 words or less, $.50 per additional word;

Nonmembers: $35 per insartion of 50 words or less, $.50 per additienal word. Classified copy and payment must be
received according to the following publishing schedule:

March 2000 issue—deadiine January 15, 2000; May 2000 Issue—deadiine March 15, 2000. No deadline extenslons

will be made,

Send classilied copy and payment, payable to The Alabama Lawyer, to: Alabama Lawyer Classifleds, c/c Shannon
Elliott, RO, Box 4156, Montgomery, Alabama 36101,

= CRIMINAL/CIVIL APPEALS BRIEFS:
Licensad Alabama altornay with 15
years' experience in issue identifica-
tion, research and praparation of state
and federal appellate briels for the
Alabama appollate courls, the
Elavanth Clreult Court of Appeals and

900, Montgomery, 36104, Phona (334)
264-8466. E-mail; MORO76@aol.com,
No representation Is made that the
quality of legal services to be per-
formed Is greater than the quality of
legal services to be performed by
other lawyers,

HANDWRITING EXPERT/FORENSIC
DOCUMENT EXAMINER: ABFDE cer-

Criminal Investigation Laboratory.
Amerlcan Soclety of Questioned
Document Examiners, American
Academy of Forensic Sciences. Civil
and criminal cases accepted, Farrell
Shiver, Shivar & Nalson Documeant
Investigation Laboratary, 1903 Lilac
Ridge Drive, Woodstock, Georgia,
30189. Phone (770) 517-8008.

the 1S, Supreme Court, Kathleen B,
Marris, 100 Commerca Street, Suite

tified. Formerly Chief, Questionad « LEGAL RESEARCH AND WRITING:
Deocuments Division, LLS, Army Licansed, exparlanced Alabama atlor-

abar.org

www.al

‘Netscape JEil=]
A e ] " J I
P | o | Y n | " d N
Back [Forward] Home Dpen Frint Find Stop
i
Go To: [ht!p:fi’www.ahblr.orq l

Want the latest in ASB programs and resources?
Need to find a colleague’s phone number quickly?
How about reading the latest news releases from the bar?
Or sending an e-mail to an ASB staff member?

Many of your ASB questions can be answered quickly and easily
on the bar’s Weh site. Go to www.alabar.org now. Tell ‘em we sent you.
All the information you need is ready and waiting.
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ney (former Law Review aditor and
author) providing research and wriling
sarvicas including trial and appellate
briefs. Emergency services availabla;
writing sample provided upon request.
Call (256) 238-6200. No reprasentation
is madae thal the quality of legal ser-
vices fo be performed is greater than
the quallty of legal services to be per-
farmead by other lawyers.

TRAFFIC ACCIDENT
RECONSTRUCTION: Evaluation of
highway design, This engineer has
reconstrucled over 3,000 accidents In
20 states on highways, slreels, rali-
roads and highway construction zones
involving trucks, vans, cars, pedestri-
ans, and lfarm implemeants. Computor
animation and CAD drawings prepared
to illustrate his opinions. Ovar 42 years'
engineering exporience, Registorad
professional engineer and full ACTAR
cartilication, Contact John T, Bates,
RE., toll-free (B00) 209-5950,

FORENSIC DOCUMENT
EXAMINATIONS: Seventoen yaars'
forensic document examinations; 27
years' total forensic experience, Relired
sonior documanits examiner and disci-
pline coordinator, Alabama Department
of Foransic Sciences. Member,
Quastioned Document Section—
American Academy of Forensic
Sclences; Southeastern Association of
Forensic Documant Examiners;
Southern Associalion of Forensic
Sclontists; Alabama State Association
of Forenslc Sclerces (past president).
Contact Richard A. Roper, Ph.D., 7956
Vaughn Road, #141, Montgomery
36116, Phono (334) 260-2552. Fax
{334) 260-7929, E-mail:
richropar @ aol.com,

LEGAL RESEARCH AND WRITING:
Experianced Alabama attorney (former
law clerk to faderal judge and Law
Review copy editor) providing research
and writing services at reasonable
rates, Emargency service available,
Homewood, Alabama, (205) B79-85956.
Ne reprasentation is made thal the
quality of legal services lo be par-
formed (s greater than tha quality of
legal services to be performed by other
lawyers.

LEGAL DRAFTING, EDITING AND
TRANSLATION: Fluently bilingual
(English and French) lawyer. Mamber
of the Quebec and Alabama bar asso-
ciations. Ten years' expaerience in dralt-
ing procurament contracts and soft-
wara licanse agreoments. Alse experl-
ancad in streamlining legal documents

and in translation. Resume and lae
schedule available on request. Contact
Adoele Turgeon Smith, Selma. Phone
{334) 875-5113. No mpresentalion is
made that the quality of lagal services
{o be performed is greater than tha
quality of legal sarvices to be per-
formed by othar lawyars,

ARBITRATOR/MEDIATOR: Quick,
cosl-effective methods of settling
claims, disputes or lilgation, Certilied
mediator and arbitrator, member ol the
Alabama State Bar sinco 1986, Any
type of dispute, including contract, par-
sonal injury, labor/employmant, com-
mercial, producis liability, property
damage, and domestc relations. Call
John B. Baugh at (258) 764-4011, No
rapresentation is made that the quality
of legal services lo be performed Is
greater than the quallty of legal ser-

vicos 1o be performed by other lawyars,

DUI/DRE EXPERT WITNESS: Expart
witness in the followirg areas; Driving
under tha influence, drug recognilion,
slandard fiald sobriety lests. Operalion
and maintenance of braath-tasting
dovices by a lormer police officar
(retired) and a national instructor for
the Natonal Highway Safely Tralfic

Adminisiration. Also an Instructor for
braath-testing devices. Charles E.
Smith {C.E.S. Consulting, inc.). Phone
(561) 286-5761, lax (561) 2B6-6732 or
a-mail: DUICONSUL @aolcom CN
and fees sent upon requast.

INSURANCE EXPERT WITNESS:
Fee-only exparl wilness, Twanty yoars'
expariance In riak managament insur-
ance consulling. Pre-illing avaluation,
daposition and trial. Policy coverage,
captives, excess, deductibles, self
insurance, agency oparations, direct
writers, properly loss preparalion,
Member 5.R.M.C. Contact Douglas F.
Miller, Employers’ Risk Management.
Phone (205) 995-0002, Birningham or
WATS (B0O) 462-5602,

DOCUMENT EXAMINER: Examination
ol questioned documents. Cartified
foransic handwriting and documaent
examiner, Thirly-three yoars' experi-
once |n all feransic decument prob-
lems, Formorly, chiel questioned docu-
ment analyst, USA Criminal
Investigation Laboratories, Diplomate
(certified)—ABFDE. Mamber: ASQDE;
1Al; SADFE; NACDL. Resume and lee
schedule on request, Hans Mayer
Gidion, 218 Morrymont Drive, Augusta,

RESEARCH & WRITING

0 & \Jd Al i al n
ASSISTANCE

Katherine S. Weed
P.O. Box 590104
Birmingham, AL 35259
(205) 941-1496

«Rate: $35 per hour
sNo Minimum

* Admitted to the Alabama State Bar, 1979

¢].D. Summa Cum Laude, 1979
Cumberland School of Law

eServing the research and writing needs of
Alabama attorneys since 1997

FAST. EFFECTIVE, EFFICIENT
No representation is made that the quality of the

legal services perlormed is greater than the guality
of legal services performed by other lawyers,

e e




Georgla 30907, Phone (706) B60-4267.

ECONOMIC EXPERT WITNESS:
Parsonal injury; business lass, agricul-
tural logs; werkar's compensalion;
bankruptcy teasibility plans, etc.
Twenty-seven years' exparionce as uni-
versity faculty membar, 14 yoars' oxpo-
rience Bs economic axper! witness,
Member of the Alabama State Bar,
Willlam E. Hardy, Jr,, Ph.D,, J.0,; phone
(334) 821-0855; fax (334) 844-3519, a-
mall: whardy@acesag.auburn.adu,

FORENSIC DOCUMENT EXAMINER:
Handwriling, lypewriting, allerad docu-
menis, medical recards, wills, conirac-
lors, deads, checks, anonymous let-
ters. Court-qualified. Twenty years'
axparionce, Certified: American Board
ol Document Examiners. Member:
Amaerican Society ol Questionad
Document Examiners, Amearican
Academy of Foranslc Sclences,
Southeastern Association of Forensle
Documant Examiners, Criminal and
civil matters, Carney & Hammond
Forensic Documenl Laboratory, 4078
Biltmore Woods Court, Buford
(Atlanta), Georgia 30519. Phone (770)
614-4440,

POSITIONS OFFERED

+ ASSISTANT CITY ATTORNEY: City of
Dothan, Responsible professional legal
work serving under direction of the city
attorney. Responsibilities inclugde pros-
acuting cases in municipal court and

appoals 10 circult courl; hearings on

motions, lrials and probation hearings,

STAFF ATTORNEY POSITION

Legal Services of Metro
Birmingham, Inc. announces that it
has a stafl allorney position avail-
abloe, The posltion roquires a license
1o praclice law in the State of
Alabama, Lagal Services of Melro
Birmingham s an equal opportunity
program and employer, and minori-
ties, womaen, the eldarly and per-
sons with disabilities are encour-
aged to apply. The salary range Is
$27,316 to $35,720 DOE., I interest-
od, submit a letter of Interest and a
rosume lo: Kennath R, Cain, Jr.,
exocotive director, Legal Sarvices of
Matro Birmingham, Ine., PO. Box
11766, Birmingham 35202,

and handling legal matters tor City of
Dothan as directed by cily attorney,
Salary negotiable. Send rasume Lo
Parsonnel Depl., City of Dothan, P.O.
Box 2128, Dothan, 36302.

FREE REFERRALS: Legal Club of
Amarica seeks attorneys o rocalve
new clients. Must be licensed and
maintain professienal llabllity Insur-
ance. There s no cost to participata;
howavet, attorneys must follow a dis-
counled fee schedule. All law areas
neaded. Not an insurance program,
Call (954) 267-0920, e-mail;
carmend@lagalciub.com or visit
www./agalclub.com for more info,

ATTORNEY POSITIONS: Many of the
best firms in Birmingham, Mobile,
Hunlsville, Atlante, Nashville, and other
cilies across the South are seeking
good lawyers with experience In the fol-
lowing areas: corporate, igation, raal
oslato, tax, intellectual property,
ERISA, labor, and employment.
Associale and partner level posilions
are available. All inquiries are striclly
confidantial. Please contact Richard G.
Brock, esq. al Acymtach, Inc. Phone
(206) 871-3223. Fax (205) 871-3224.
E-mall; richard @ acymiech.com,

ATTORNEY POSITIONS: Threa-atlor-
nay firm seaks atlornay for corporale/
ostate and business planning practice,
Wil consider new or recent graduate
with LLM In taxation. Doug Friedman,
2000-A SouthBridge Parkway, Suite
210, Birmingham, 35209. Resumes
only from new or recent graduales,
please,

ATTORNEY JOBS: The nation's #1
job-hunting bulletin for attornays is now
onling at AttorneyJobsOnline.com,
Subscribe online or call us: 1-800-296-
9611, Extonsive Web sile prasents
thousands of attomoy and law-related
Jobs nationwide and abroad at all levals
ol experlence |n public (ledoral, slate
and local) and private seclors,
Sponsared by Wost Group.

ATTORMNEY POSITIONS: Established,
growing law firm with corporate cliant
base seeking attorneys wilth three o
six years' experienco in litigatien or cor-
porate law, Good benaflils, excellent
long-1erm caroar cpporlunity.
Confidential inguities should be direct-
ad to Hiring Managor, PO. Box 830,
Montgomery, 361C1,

ATTORNEY POSITION: Auburn law
flrm seeking altorrays. Two years'

exparience preferred, with a back-
ground in genaral civil and criminal
practice. Sand confidential rasumes 1o
Altarney Position, 300 N. Dean Road,
Suite 5200, Auburn, 3€830.

» ATTORNEY POSITIONS: Leilman,
Siegal & Payne, PC. is seeking attorneys
in tha fields ol corporate, tax and eslate
planning and administration, A minimum
of throe yoars' exparience is required,
Send resume 10 the firm In care of Hiring
Fartner at 600 N, 20th Street, Suite 400,
Birmingham, 35203, Compensatlon
based on oxperiance,

« EMPLOYMENT ATTORNEY NEEDED:
Huntsville firm seaks expariencad
employmant practiceshuman
resources counsel lor national practice
{including outside ganeral counsel for
rapid growth PEO businesses.) Work
includes coordinating national litigation,
Excellent compansation/benelils, Apply
confidentlally to Leo & Assoclates, 200
Randolph Avenue, Huntaville, 35801,
Fax (256) 539-6024,

FOR RENT

* SOUTHSIDE OFFICE: Five Poinis,
Southside law office avaiable for solo
attorney(s), 1117 22nd Streel, Seuth,
Birmingham, From $425 for a window
office, "Virual" offlce or "corporate image"
also avallable for those needing limited
conterence roam timoe, Receptionist and
other ancllary services provided. Call
Tom Ploult, asq., al (205) 539-0000.

LAW DFFICE: Liborly Square, 7 East
13th Street, Anniston, Office available
for solo altorney, From $400 lor window
office; secrelary and othor ancillary
services avallable. (256) 238-6200.

FOR SALE

« LAW BOOKS: William S. Hain
Company—Mora than 70 years later, still
your #1 sourca for buying/selling law
books. Fifty percent—70 parcent savings
on mejor sels, International law, rare/ant-
quarian Law. Appraisal services avail-
ghle. Call 1-800-496-4346, Fax: 716-883-
5595, Waballe; www wshein.com/issed-
books. L




Your clients didn't retain
"fust anyattorney"
to represent their legal interests.

[ t o
Don't mlf;mm
to ﬂﬂlwsaﬁ and &SS][S[L VOIL
I.'\i COURT OR (1 "y LITIGATION ELUPPORT O ENTATLE |‘|.-\NN|NU. YOrL SHOULDY ALWAYS
Bl ARMED WITTH A RELIABRLE BUSINESS VALUATION FORYOUR CLIENT,
F{H{ SWIFT RESPONSE AND STRICT ADHERENGE 1O 'T'HE I'H\'ll"l'LHHl(lNIH HICGHEST STANDARDS,
RELY ON WILLIAMS, TAYLOR & ASSOCIATES,
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Difference of opinion.
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ST CASES

FREE BOOK! For 4
lighthearted look at A
West editorial extras,
sk for Wolf v Pig,

The difference in case-finding efficiency is
dramatic. Only from West Group - in any research
format you prefer, See the difference for yoursell,
Call 1-B0OO-757-9378 or visit westgroup.corm,

WEST
GROUP
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