


One malpractice insurer is still 
here and continues to maintain 

stable premium rates! 

AIM: For the Difference! 
Attorneys Ins urance Mutu al 

of Alabama , Inc. 
200 Inverness Parkway 
Birmingham, Alabama 35242-4813 

Telephone (205) 980-0009 
Toll Free (800) 526-1246 

FAX (205) 980-9009 

"A Mutual Insurance Company Organized by and for Alabama Attorneys " 

www.Attys lnsMut.com 



ROADSHOW 
2003 TOUR 

What Can The Alabama State Bar Do for You? 

Since its incept ion in 1995, the ROADSHOW has covered the state of Alabama visiting local 

bar associations, community and civic clubs, schools and universities. The ASB is proud now to 

include CLE components as a benefit to Alabama lawyers. Contact Susan Andres, director of 
communications, at (334) 269-1515, extension 132, or e-mail sandres@ala bar.org for details. 

CLE Component f eatures* 
• The director of the Alabama Lawyer Assistance Program , Jeanne Marie 

Leslie , raises awareness and understanding of substance abuse within the 
profession and tells you how to be part of the solution to this growing 
problem . 

• Judy Keegan, director of the ADA Center, brings you a summary of latest 
updates and important cases from the fast-growing areas of mediation and 
arbitration . 

• General Counsel Tony Mclain keeps bar members informed of the latest in 
disciplinary issues and major legal developments in Alabama and across 
the nation . 

* Each CLE comp onent Is available In one- to three-hou r formats . 



Alabama Divorce Systems 
Manual 2002 Edition 

Tf you practice divorce Jaw in Alabama, 
YOU need this book. 

If you are writing an appea l based on a 
divorc e orde r, YOU need this book. 

If you even co ns ider drafting an 
unconte sted divorce, YOU need this 
book. 

ALABAMA DIVORCE SYSTEMS 
MANUAL (2002 Ed) 

ABtC LE meeting you, needs ,or over 40 years 

Alabama Bar Institute for Continuing Legal Education 
Box 870384 Tuscaloosa, Alabama 
Phone: 800-627-6514 
Fax: 205-348-1072 
Email: abicle@law.ua.edu 
Web address: www.abicle.org 

THE UN IVER SITY OF 

ALABAMA 
SC H OOL OF LAW 

Pat Graves, Chief Editor of Alabama 
Divorce Systems Manual (2002 Edition) 

Alabama Divorce Systems Manual (2002 Edition) - Order Form 
Please send me ___ copies@ $95.00 per copy = $. ____ Total. 

Name: _____ _ ____ ___ __ __ __ Phone: ___ ___ ___ _ 

Address: __________ ___ __ __ _ ASB#: __ ____ ___ _ 

City, State, Zip:. __ __________________________ _ 

a Check Enclosed !2l o Bill my credit card: a Visa a Mastercard 0 Discover 

Credit Card Account Number ___ _________ Expiration Date- --- ---

Cardholder (Please print)---- ---------
To order: Fax or mail this form to ABICLE at the address listed above. 

ABICLE extends a special note of thanks lo Patrick H. Graves, Jr. of Bradley Arant Rose & White LLP in Huntsville for serving as Ule 
2002 editor and Jor Ule counUess number of hours Ulat he volunteered to update this book. We also appreciate the efforts of Dale B. 
Stone, the special editor for U,e chapter covering tax consequences of a divorce. 



THE ALABAMA LAWYER 
Vol. 64, No. 2 I March 2003 

On the Cover: 
Fairhope. Alabama 

Twenty miles south=t of Mobile. on the bluffs of die Eastern Shore of Mobile Bay. lies the picturesque city 
of Fairhope. AJabama. \Vith beautiful sunset views. waterfront parks and a vibrant downtown. Faithope.is an 
Alabama treasure. 

93 Appellate Practice Task Force 

106 Alabama State Bar Resolutions­
Lawyers Render Service 

Pb0to by Paul Crawford, JD 

109 A Fungus Among Us: The New Epidemic of Mold Claims 
By J11/ie S. Elmer 

118 An Examination of the Faragher/Ellerth 
Defense to Harassment in the Workplace 
By To11i J. Bmxron 

123 Alabama Appleseed Center­
Sowing Seeds of Justice 
By John A. Pickens 

126 The HIPAA Privacy Rules from a Litigation Perspective 
By J.S. Christie, Jr. 
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What are you doing for LAW DAY 2003? 
Increasing respect for - and understanding of - the rule of Jaw has been a central goal of 
Law Day since its inception 46 years ago. Our great nation has undergone many 
challenges over the years. We have surmounted them and grown and prospered 
because our system of liberty under law and our reverence for the rule of law have 
enabled us to mobilize the best energies of all Americans in a common goal. 

Please join the Alabama State Bar in working to make this Law Day a time to make the 
rule of law even more significant and precious to all Alabamians. Law Day 2003 provides 
an important opportunity for bar associations and each individual member to reach out to 
Alabama communities, schools and citizens. And the Alabama State Bar can help! We 
can provide you with a detailed Law Day Planning Guide at no cost. Students and 
schools in your area can be encouraged to partic ipate in our statewide Essay and Poster 
Contest. Call us or visit our Web site at www.alabar.org and see what resources we offer. 

Together, we can make this the best - and most meaningful - Law Day ever. 

Plan to join the celebration now. 

ALABAMA STATE BAR 
Lawyer s Render Se rvi ce 
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Frod D. Groy 

Civil Rights-Past, Present 
and Future, Part Ill 
(This is the third installment of a three-pan series adapted from a speech given co the 
lnrernational Society of Barristers in 2001; the first and second parts appeared in the 
November 2002 and January 2003 Alabama Lawyer, respect ively.} 

The Present 

Y ou might be wondering wh111 ull of 1his means 
to us here codny. We hove mode 11 1remendous 
umoun1 of progress, and I would not cry 10 cell 

you lhnc we have nOL But no1wi1hsuinding mar 
progres.<, in recent years. we have seen an increase in 
rnci~m. expressed in many wuy,. including the burning 
or churches. We ha,-e seen a change in lhc Un,1ed 
Sun.es Supreme Coun. which. for more thlln a quarter 
or• ccnmry. had been a pioneer in protecting lhc rights 
or minorities and women: the Coun is now rcvcn.iog 
itself on some import11n1 eonsti1u1ional principles. We 
have seen similar changes in lhc federal di!tric1 eouns 
and eouns of appeal across !he nation. In recent 
months, we have seen :issaults upon amnnncivc action 
ond 01her programs lhn1 have clfcccuuccd or pro1cctcd 
the constitutional righcs of indfvidunls and made our 
country 11 greac country. We have wiu,csi;cd 1he resur­
gence of hnce groups. And. many old wrong• remnin 
on-redressed. For example, in 1963, J filed CIL~~ chac 
involved desegregating I 04 of lhe 119 school systems 
in Alubama: about 40 or 50 of chose cases arc scill 
octive today. My sons. who were just little boys when I 
filed lho$c suits. arc now going into coun trying 10 ge1 

people 10 do what !hey should have tlonc long ago. 

1bc struggle has not ended. Racial discnmlnn1ion in 
the United St:11es luls not ended. We do not bllvc a Jc,-el 
playing field. There is no such thing 11.~ a mcc-neutml 
sociecy in America. The consequence~ or 350 ycnrs of 
slavery. segregation and discrimin:11ion hnve 1101 disop· 
pcured in che lase 40 years. Unfonunacoly, we still live 
iu a racist sociecy, and iJ we're nae careful, ic's going 10 
gee wo= before it gets better. 

The Future 
If lhe lives nnd work of Dr. King :rnd Mrs. Parks are 

10 meun anything. chc wui:glc for equal justice under 
!he law. panicularly for women and minorities. must 
continue. We face ll real challenge on whe1her lhe 
gains we have obcained will continue or will be lose. 
and more remains 10 be :ichieved. If wc lose. ii will 
mean that Dr. King and ochers who have given !heir 
lives in !he cause of human and civil righ1s have died 
in vain. If wc lose. !he notion loses. 

I hope this sociely u. active in !he field of diverslcy 
for we are living in 3 world where the majoricy of the 
people are colored peoples, not white. Even if we focus 
only 011 the United S1n1cs. che census repons show ~Jal 

che Asian populmion and the Mispnnic population 
and even the African Arncric11n populncion arc increas­
ing. So. we need 10 be concerned 11bou1 diversity. 

We have seen some promising seeps rnken nt variou~ 
levels. A few years 3go. Presidcn1 Clinton appointed 3 
race relalions commission. On Occober 30. 1999. !he 
lhen-presidenc or !he Americnn Bar Association indi­
cated 1h:t1 one or his nw,or pnoriiies was 10 increase 
!he invol,-ement of m1nori11cs m the Amc,ncan Bar 
Association. rm happy 10 say 1h01 in our state of 
Alabama. which we usually think of os falling at !he 
bottom of lhe lisl. white folk~. African-American folks. 
rich folks. poor folks. educated and uncducaced people 
cnme 1ogcu1er a few ycal'!l ugo and elecred 3 govcmor. 
Don Siegelman. who hu, been working hard to change 
the image of our scate, nnd, 10 11 grc:11 degree. he has 
succeeded. 
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What can we do on n more personal 
level to change or increase diversity? l'm 
going to tell you two liulc lhings that 
you might be able to do. One is a sug­
g05tion that came from one of my chil­
dren when I ""-~ gcmng rc:uly to make a 
speech n row yenrs ago. She said, 
''Daddy, people don't know each other. 
and when they don't know each other, 
lhcy arc unuble really to understand each 
other. What Ir everybody would select 
one person who is not of their own race 
10 be their friend? You would lenm nbout 
lhat person's like.~. thnl person's dislikes. 
even liule things such ns what they eat 
and whut they don't ea,_ You'd get a 
chance 10 truly know lhat person." I chnl­
lenge each or you to do that. to keep try­
ing if it doesn't work out the first time. 
After nll. you haven't given up on all 
your friends or your own race just 
because people or yo11r own rnce are not 
your friends. lllC.' other thing I will ask 
of you is thnt you look around you in 
your neighborhood, nt your workplace. at 
your place of worship, nnd in your social 
groups. If everybody In those places is of 
the snme raco. plense nt lens, pouse 10 

wonder why It's that way. 

Stepping back to the community or 
nntionnl level. I wnm 10 submit for your 
consideration three b.,sic things I mink we 
can do that will help us 10 ge1 10 the point 
where everybody is 1n1ty f rcc and truly 
equal. F'm.t. we all muse rccognlzc lh:ll we 
still bn,·c race problems in lhis country. 
Presidcnc Bush rcnlizcs that we still have 
serious problems in this country wilh ref­
erence to mce and mcism. In his fitst 
address io Congrcs_,. he told the nation 
thnt mcinl profiling muM end, nnd he hns 
directed his Anomcy Oeneral to take the 
proper steps 10 COtTCCt these injustices. 
We need Lo acknowledge that we have 
r:ace problems. niad we need IO decide that 
it's wrong and that we're going 10 correc1 
it. Second I y. w~ have 10 develop some 
plans for com.'Cling the problem. Some or 
this will in,'Oh'C work at the k>C:11 le,-et. I 
can't cell you wh:it needs to be done or 
what will wot!< in ew:ry community, but I 
canoot believe th.11 with all or our knowl­
edge and all or our wisdom, we cmiDOI 

come up wilh solutions 1.0 correct our mcc 
problems. Finally. the plans we devise 
must be executed. 

One of tl1c gre:ue~t ureas of discrlmi­
nntion I have found In this country now 
is the economic nren. You can find 

African-American kids and white kids 
who have gone to the ~me schools and 
been llWght by the same persons. nnd 
you will see that when they go out lO get 
jobs. the while on~ usually wiU get 
good jobs and chc Afric:m-Amcricnn 
onM either won't get jobs nt all or will 
gel menial ones. You can look 31 :my of 
the economic census rcporu and find lhe 
tremendous dl!,1>arl1y economically 
between people of color nnd the majori­
ty. As I LCll lawyers nnd law su,dcnts 
across the country. this is 11n nre,1 In 
which the luw can and should play a role 
in righting 1hc wrong•. 

The desegrcgauon nnd civil righis laws 
in thi< country have bc<n developed pri­
marily bcatu!.e lawye~ like us ba,-c used 
our talen~ and argued cases from the 
ju,,litt of the peace coun 10 the Supreme 
Coun of the United Stales. His1orians 
h3\'e bas,cally written lawyers out of the 
civil righis movement. But, it was court 
decree., entered by courageous judges 
that changed lhe racial lnndscape of this 
nation. The l11w~uil• were dmftcd and 
filed by lawyers like 111,. A< lawyers in 

our resp«tivc ncld,, chere is a duty and 
a rc.sponslbilhy upon us 10 be sure that 
justice i, administen,d. We must continue 
the battle or destroying racism wherever 
it :ippcars. Many or us do not realize it. 
but rucism is a problem today nnd there 
are 100 many decisions thni arc still 
being rendered bo..ed 011 race. As leaders 
in your community 11nd in the legal pro­
fession, you cnn mokc o dilTerence. 

L.et me lcove you whh the words or 
Oovcmor Wilder. the lirsc Al'rlcun­
Amerlcun governor of the 
Commoowenlth or Vlrginin, as he was 
being inaugurated o few years ago. He 
was speaking of young people. but bis 
words apply more bro:idly. He said: 

"I want chem 10 know 1h31 oppression 
cmi be lifted, that d4criminntion cmi be 
eliminntcd. that poverty need not be 
binding. that d1Sllbtlt1y cnn be overcome. 
and that chc olTer of opponunitics in a 
free society c:urle• with it the require­
ment of hard work. the rejection of drugs 
and otl1er fntse highs. nnd n willingness 
10 work with others, whatever their mce 
or national 01igin may be." • 

Public Notice for 
Reappointment of Incumbent 

Magistrate Judge 
The current term of the ott,ce of United States Magistrate Judge 

Char1es S . Coody 1s due to expire April 30. 2003 The United States 
District Coun ls required by law 10 establish a panel of citizens to consider 
the reappointment of the magistrate Judge to a new e1gh1-year term. 

The duues of a magistrace judge position include the following; (11 con­
duct of most preliminary proeeedings ih criminal cases: (2) trial and dispo­
sition of misdemeanor cases; (3) conduct of various pretrial matters and 
ev1dent 1ary proceedings on delegation from the judges of the district 
court: (4) trial and disposition of civil cases upon consent of the li11gants: 
and (5) examination and recommendation to lhe judges of 1he district 
coun in regard to prisoner pemions and claims for Social Security bene­
fits. 

Comments from members of the bar ano the publtc are invited as to 
whether the incumbent mag1Strate Judge should be recommended by the 
panel for reappo,mment by the coun and should be directed 10: 

Chair, Merit Selection Pane l 
rJo Debra P Hackett, Clerk 
U.S. Oistflct Coun 
P.O. Box 71 1 
Montgomery, AL 36 101-0711 
Comments mult be r8Nlved by March 31, 2003. 
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Task Force Studies Bar 
Admission Procedures 

Keith B. Nonnnn 

One of the bar's principle functions as the legal 
profession's licensing and regulatory authority is 
admissions. As many of you probably remember 

from applying to take the bar exam, admissions is a two­
step process. A bar applicant fll'St must satisfy the 
requirement that he or she possesses the requisite char­
acter and fitness to practice Jaw. Then the applicant must 
successfully complete the Multi-State l'IOfessional 
Responsibility E.,amination (MPRE) and ~,e bar exami· 
nation. With respect to the bar's admission procedures, 
state bar President Fred Gr ay has appointed the 
Tusk Force to Study the Rules Governing 
Admission. The future recommendations of this task 
force will complete a thorough review of The Rules 
Governing AdmLrsion to 1he Alabama S101e Bar. An 
earlier task force recommended rules changes 
approved by the Alabama Supreme Court that modify 
the format of the bar examination. These format 
changes, which I will detail in a future artjcle, will 
occur with the administration of the July 2003 exam. 

The admissions task force is chaired by Mike 
Wat"rs of Montgomery, a former chaimian of the 
Board of Bar Examiners. The vice-chair is J udy Holl 
of Bimiinghnm, a longtime member of the Character 
and Fitness Committee. Also serving with Mike and 
Judy are Mike Atchison. Birmingham: Mike 
Conaway, Dothan: Lee Copeland . Montgomery: 
Laura Crum , Montgomery; Miltoo Davis. Tuskegee; 
Wanda Devereaux. Montgomery; Gwe.n Garne r , 
Monigomery: Ed Gentle, Birmingham: Richard Gill, 
Montgomery; Fred Gray, Jr., Tuskegee: Victor 
Hayslip, Birmingham: Rick M"8dows, Montgomery: 
Anne Mitchell, Binningham; Ja ck Jnnm-y. Mobile: 
Donna Pate, Runrsville: Roger Smith , Montgomery: 
and Jim my Walter, Montgomery. 

Tiiis task force will study rules that the previous 
task force did not consider. specifically rules 1-V. They 
will examine admission procedures and focus on con­
cerns that were not envisioned when rules 1-V were 
last amended, namely: (I) bar applicants who have 
foreign undergraduate degrees but have attended 
domestic law schools; (2) bar applicants who are for. 
eign lawyers and have attended domestic Master's of 
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Laws programs: (3) foreign lawyers desiring admis­
sion to practice in Alabama: and (4) multi-jurisdiction· 
al practice (MJP). Every member of the task force is 
familiar with the.~e and other issues to be studied. 

Of the issues that the task force has been nslced to 
consider. MJP is perhaps the one that bas received the 
greatest amount of aueotion over the last few years. The 
term MJP describes the legal work of a lawyer in a 
jurisdiction in which the lawyer is not admiued to prac­
tice law. This past August. the House of Delegates of 
the American Bar Association approved the Report and 
Recommendation of the ABA's Commission on Multi­
Jurisdictional Practice. ·nie Commission's report con· 
taincd nine principle recommendations. l wiU not deUlil 
them here, but the full repon may be downloaded by 
accessing the ABA's Web site. ww1v.aba11e1.org, and 
clicking on "Entities" and then going to "Commissions." 

Many jurisdictfons are closely studying ilte MJP 
report and recommendations. The principle thrust of the 
MJP proposal is modilication of n state's restrictions on 
the unauthorized practice of Jaw (UPL). 11,e modifica­
tions would permit a lawyer admiued in another juris­
diction 10 practice law, in very narrowly defined cir­
curnstances1 on a temlX)rary basis in other jurisdictions. 
1110.<e circumstances would be differem from Ilic activi­
ties regulated under a jurisdiction's /HTJ hoc vice rules. 
Another noteworthy change which the Commission 
report recommends is the admission of a lawyer on 
motion, or will,out taking the bar exam again. if the 
lawyer has been engaged in ihe active practice of law 
for a significam period of time and is a member in good 
standing in aU other jurisdictions where he or she is 
admiued. 

The Tusk Force to Study Rules Governing 
Admission has much to consider. II possesses excel­
lent leadership and knowledgeable members. 
Consequently. the task force is well situated to analyze 
the admission issues brought about in large measure 
because of the significant changes that the practice of 
law has experienced in the last decade. The work of 
the able members of this Ul$k l"orce conLioues the state 
bar's effon that we fulfill our public responsibility as a 
self-regulated profession. • 



Notice of Election 
Notice IS given herewith pursuant to the Alabama State Bar Rules 

Govemn,g Electlo n of Comm1ss1oners 
CommiAlo ners 

Bar comm,ss,oners wi ll be elected by those lawyers With their principal 
offices in the follow ing circuits : 2nd; 4th: 6th. place no. 2: 9th, 10th, place 
no. 1, place no. 2. place no. 5. place no 8, place no. 9; 12th, 13th, place 
no. 2; 15th, place no 2; 16th. 20th; 23,d, place no. 2; 24th, 27th, 29th, 
38th; and 39th 

Adcfmonal comm 1ss,oners will be elected in circuits for each 300 mem­
bers of the state bar offl ces w t,ose principal offices are located m these 
circuits The new commissioner pasiuons will be de termined by a census 
on March 1, 2003 and vacancies cemhed by the secretary no later than 
March 15. 2003. 

All subsequent terms will be for three years. 
Nominations may be made by pettuon bearing the signatures of five 

members ,n good standing with principal offices In the circuit in which the 
election will be held or by the candidate's written declaration of candida­
cy. Either must be received by the secretary no later than 5 p.m. on the 
last Friday m April (April 25. 2003). 

Ballots will be prepared and mailed to members between May 1 and 
May 15, 2003. Ballots must be voted and returned by 5 p.m. on the last 
Friday in May (May 30, 2003) to the Alabama State Bar. 

Alabama State Bar 
Member Legislators 

Senate 
IL'h l.tttk. Cull111.111. Dhlrtd -l 

Cull l.L'L'. fa,pL'1. ll1,t11d ~ 

R11,cr lkdl111d. Ru"clh tlk. I >1,111d t, 
R,,d~n S11111hn111.111. ll11111111,h.,111. D1,t1 tl'l Is 

l'l11( 1'1111k. \l1Htt1,l\tlk. lJ1,lttl'I _'I 
1'.11 l.md,n. llu1k1. ll1,1ttd ::'2 

ll.,11~ S,111tkr,. Scl111.1. I >1,lrtd ::', 
'kd l.11tk .. .\11hu111. 1>,,111,1 _.,-

\1~ r\,n Pc1111. l 111u11 Spr111~,. l)i,tri":t 2S 
\\,·11,kll \li1dwll. l .11\l'ttll'. ll"1rtct .,o 
Brad In ll, 111,·. b11 hop,·. I )1,1n,t .\2 

House 
\lar,·d llb,~. Tu,,u111hia. 1>1,trict \ 
KL't1 (iu111. Luh1111 Jltll. 1>1,111,·1 1-1 

kllr~> :>.kl .all1!hli11. ( iut1IL'r,1 tlk. 1>1,1nct 27 
:\Jar~ <i,1111,·,. ll11111111:;ha111. lli,t tKI -I<, 

D,·111,·triu, :-Sc·\\ 11111. lli1111in)!ha111. l)i,1rict 'i.l 
Yu,i l S;daatll. S,·1111;1. lli, 1n,·1 67 
C11n \\; m l. .-\laha,tn. ll i,11 ic-1 -l<J 

(itq.' Alh rilln tl. l · . .\c·d. l>i,1ri,·1 6-1 

ALA BAMA LAWYER 

Assistance 
Program 

Are you watching someone 

you care about self-destruct ing 

because of alcohol or drugs? 

Are they telling you they 

have It under control? 

They don 't. 
Are they telling you they 

can handle it? 

They can't . 
Maybe they' re celling you 

it's none of your business. 

It is. 
People entrenched in alcohol 

or drug dependencies can't see 
what it is doing to their lives. 

You can. 
Don't be part of tt,( r deTh'9", 

BE PART OF THE 
SOLUTION . 
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;:,. James W. Porter. U was r<ecntly designated a, o 
Locnl Government Fellow by 1hc lnremalionol 
Municipal Lawyers Associocion. The Fellows pl'O· 

grnm was estublished in 1998 10 recognize :morncy& 
a, legal specialists in 1he field of local govemmcn1 
law. us well :is to encounige attorney proficiency ond 
competency in lhe field. 

Thr Alabama Chap1<r of tlw Ammcan AmdmrJ of 
J.fo1rimo11lnl urtlll)~n rr-ttnll) at'n'td mMls aJ a commun,t~· 
soup kitchrn.. 11,t acadony Is a nlltit»UJ/ organkatimi ~Atnb· 
li.tf,~d 10 tncourt,gt I/it! ~Jud>~ i1npro,~ tJtt pmclit't and tit• 
~·ale the .1u111d4rrls of 1nt1trh11011/(t/ !t,w. 

William S. Labal1n . a 1975 bar adm111ce who now 
pnicticcs in Oregon nnd Alaska, was profiled in the 
December 9, 2002 issue of The Nmiollf1l li11v 
Journal. 

OM ..... a n/1tr 1/w irnmll ,l«tintt. th, Hmuton Cou111y 
Young /.pw\y,n • AutJcilllion condJ1Cttd u St',, ,u proj«L 
rvno1·ing tl1t «n1olnins politi'co.1 00,11,.mta" Jignsfrom the 
rlg/Jt-O/-"-'<l)' ,,,, ,•nriou.r county highwn)'J'. Plr.,ur(d t,00,~ art 
St1n1utl P,i,,,, l/111t11> IJaxfey. Cliff A1t!11llht1f111 attd Sfuui,1011 
Ras/J. 

Expand Your Practice To The Mississippi Gulf Coast. 
--- ----- ---- ---- --------- - ----

If you'rt 11t•rming for• home on <he Mwissippi Gulr 1a1ullhc olliets, by d•y. monlh or )"3t. Plus. they're I0<11l<d 
Coast ror your L>w pr.ictice. it's time to consider Courthouse, •cross lhc su«t 6om the H.rnson County Courthou,c 

Suit<S. Th< n.-.- offiu compl<x In Down•-• Gulfpon. •nd just fiw blodcs from the new Fccknl Counhou.., , 

Courthouse Suhcs h.u spa« to 6U th• ntteb of primary & Call 10 =·• rour office tod>y. 

F11//-ti111e, 011-sit< Receprio11ist, Secretarial 6-Para-legal Servie<s • Wireless /111er11et Acc<Ss 
Co111p111ers • Video Co11fere11ce Roo111s • F11r11isl1etl 1111d Unfurrii, l,cd Suites Available 

Now I easing • Opening June 2003 
To ~ n ·c $p oet call 228-806-8207 or 228-324-1369. 

~ 

COURT~OU~t ~UITt~ 
IH UI III IHUll I tnn,n 

. -- --- - -- -- --- - ~~~ -- ~-- ~~-- -- -~- -- -

I K O l .1 
' I h ~ t f l' ~· I • l , ll I I j1 0 I t \ \ I , , I " , L p J' I 
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Alabama Mediation Training 
(2003 In-State Programs) 

March 20-22 , Birmingham, Mediat ion Process and the Skills of 
Conflict Resolution, Litigation Alternat ives. Inc .• {Troy Smith. JD) 1· 
800-ADR-FIRM, adrinfo@aol.com;www.mediationseminars.com 

May ~7 . Montgomery, Med iation Process and the Skills of Confl ict 
Resolution, Litigation Alternatives. Inc .. (Troy Smith. JD) 1-800-ADR­
FI RM.adr info@aol.com;www.mediationseminars .com 

Jun e ~ 9. Birmingham. Family and Divorce Mediation, At lanta 
Divorce Med iators. Contact Betty Man ley, M . Ed .• JD (404) 378-
3238, or (800) 862-1425. 

Sept ember 18-20 , Birmingham, Mediat ion Process and the Skills 
of Conf lict Resolution. Litigation Alternatives. Inc .. (Troy Smith, JD) 1-
800-ADR-FIRM.adrinfo@aol .com;www.mediationseminars.com 

Novemb er 13- 17, Montgomery. Family and Divorce Mediation, 
At lanta Divorce Mediators . Contact Betty Manley, M . ED .• JD (404) 
378--3238. or (800) 862-1425. 

December 4-6 , Birmingham . Med iation Process and the Skills of 
Conflict Resolution. Litigation Alternatives, Inc .. (Troy Smith, JD) 1-
800-AOR-FIRM, adrinfo@aol.com; www.mediationseminars.com 

Arbitration training schedule will be added at a lacer dace. 

CLE 
Opportunities 
The Alabama Mandatory CLE 

Commission continually evalu­
ates and approves in-state, as 
well as nationwide. programs 

which are maintained in a com­

puter database. All are identified 
by sponsor, location, date and 

special ty area. For a complete 
listing of cmTent CLE opponu­
nitics or a calendar, contact the 

MCLE Commission office at 
{334) 269-1515, extension 117, 
156 or 158, or you may view a 
complete listing of current pro­

grams at the stale bar's Web 
site, www.alabar.org. 

Alabelna State Bar has appointed a task force to determine 
vtere!f~mong civil. criminal. government and private attor­

nd ap~llate judges in an Appellate Practice Section to: 
• foster communication among lawyers and appellate judges; 

ovide.a:resource group for appellate courts; 

rovide networking opportunities for appellate practitioners: 
and 

1se improve the quality of appellate practice. 
t'll1 Appellate Practice Section can be formed. the task 

identify lawyers and judges who would be interested in 
. l you or someone you know would I ike to join an Appel late 

Practice Section, we need to hear from you. Please contact: 
Appellate Practice Task Force 

- c/ o Susan S. Wagner. chairperson 
Berkowitz. Lefkovits, Isom & fushner. P.C. 
1600 SouthTrust Tower 
420 N. 20th Street 

...iiiuningham, Alabama 35203-5202 
swagner@blik.com 
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The Alabama La"y•r 110 lorrgu p11blishts addrtsstS and ulephon• numbers 1111/tss the an11ou11ct1ntlll rell11es 
10 the opening of a new Jinn or solo proaic~ Pitas• continue to send in n1111ounume111s and/or addrc:rs 
changtS w the Alabama Stat" Bar Membtrshlp Depattment, at (334) 261-6310 (fax) or P.O. Box 671, 
MQf1tgomUJ' 36101. 

About Members 
M. Bradley Almond announces 1hc opening of his 

firm, Ill. Bradley Almond LLC . at 2223 glh Streei. 
1'uscaloosa 35403. Phone (205) 349-5004. 

Alan Hunt announces the opening of the Lnw Firm 
or Alrul llunl LL,C. wilh offices at 126 S. Center 
A,-cnut, Piedmont 36212. Phone (256) 417--0055. 

Heather Newsom l..eonard announces the fom111-
1lon of Heather Leonard PC with office; 01 2108 
Rody Ridge Road, Suite I, Birmingham 35216. Phone 
(205) 978-7899. 

Albert l,. McCoy announces the opening of the 
Law Office of Alberl L. McCoy m 4 14 Frank Nelson 
Building, 205 N. 20th Street. Binni11gbl\l11 35203. 
Phone (205) 252-2022. 

0. llrent Morrison announces 1he opening of !he Law 
Fim, or D. llrenl Morrison LLC. wilh offices at 11 l S. 
Main Sm:et. Piedmont 36272. Phone (256) 447-0016. 

Raymond A. Pierson announces the opcn,n, of his 
omcc at 50 I Church Street. Mob,k 36602. Phone 
(251) 433-3671. 

Timothy L Shelton announces the opening of his 
office 01 303 Second Avenue. SE. Suue B. Oeauur 
3560 I. Phone (256) JSS-2398. 

Robert 0 . Weathers, Jr. announces lhe opening of 
his office al Bradford Square. 400 14th Su-ee1. SE. 
Suite A, Decatur 35601. Phone (256) 353- 1118. 

TI1om11s .8. Woodall announces the opening or his 
omcc al 434 Gunter Avenue, Guntersville 3S976. 
Phone (256) S82-0567. 

Among Firms 
American Leg11J Search LLC announces 1h:u 

Brannon Ford h:is joined the company's Birmingham 
office. 

Ball, .Ball, Matthews & 'o,uk, PA mmounces 11w 
Jordan Montiel McBride has joined the finn. 

Beasley, Allen. Crow. Methvin. Portis & Miles PC 
OJlllOUJ\eCS lha1 Kendall Dunson h.'l.~ become a wre­
bolder. 

Berkowitz, Lclko,1ts, Isom & Kuslmer re 
announces !hat Williom M. Lnwrence. Luura E. 
Proctor and Jacquelyn 0. Smllh ha,<c become member,;. 

Bishop, Colvin, Johnson & Kent announces !hat 
Claire J. Hyndman has jo ined the Jinn as an associate. 

Boardman, Cnrr, W~'Cl & Hutcl11'SOn PC announces 
lhat Alicia Frilz lknnell , Katherin e C. llorlberg und 
Dana J. Bolden have become shareholders. 

Pierce. Ledyard, Lnltn, Wasden & BoWTOn PC an­
nounces a aamc ch3ngc 10 Bowron, Lnlta & Wasden PC. 

Bradford Law Firm re announces !hat J. Vmcent 
S"'ineY, n has joined lhc firm as nn os.'IOCillle. 

The Bum, Lnw f1m1 onnounces Ihm Christopher R. 
Gamer has become a member. 

Burr & Forman nnnounccs that Cameron T. 
Earnhardt and John O'Shco Sullivan have been named 
panners of the Lim,. 

Capell & Howard re announces th1,1 Richard a 
Allen mid M. Courtney WUlloms have become mem­
bers of !he fmn und l'lllge R. Jncks-011 hns become an 
associntc. 
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Cabaniss, Johnston, Gardner, Oumas 
& O'Ncal announces that Joseph V. 
Musso and Ian 0. Rosenthal have 
become panners of the firm. 

Christian Small LLP announces that 
Jessica K. Stetler, Lynn Shult Darty and 
S. Michael Pack, Jr . have jo ined the firm 
as associates. 

Cincinuati Children 's Hospital 
FoUlldalion announces 1hat Kenneth 
M~y has been named presideot. 

Corley, Moncus & Ward PC 
announces that Mark E. Hoffman has 
joined the firm as a shareholder. 

Gregory D. Crosslin announces the 
formation of Crosslin & Associates PC, 
with offices at 4131 Carmichael Road. 
Suite 2, Montgomery 36106. Phone (334) 
260-2847. Carey Bos will serve as of 
COllllSe/. 

Engel, Hairston & Johanson PC 
announces tha1 Sherrie L. Phillips has 
become a shareholder. 

Frede.rick T. Enslen PC armounces that 
Susan Berman Norris has become asso­
ciated with the firm. 

DerreJI O. Fancher and Fletcher D. 
Green announce 1he formation of 
Fancher & Green LLP with offices a1 
507 Lay Dam Road, Clanion 35045. 
Phone (205) 755-5880. 

Hall & Hall Ll,C announces tl1at 
Tiiomas S. Hiley has jo ined the firm as an 
associ.ate. 

Hand Arendall announces that V. Leigh 
Mattox has joined the firm as of counsel. 

Leitman, Siegal & Payne PC 
announces tha1 W. Harold Parrish , Jr. 
and Jim "- Wtl~on have become share­
holders in the fll'lll . 

Lyons, Pipes & Cook PC announces 
that Richard B. Johnson and Julie 
Hatcher Ralph have become associa1ed 
with the firm. 

Christopher E. Malcom, Angela O. 
Terry and Errek P. Jett announce the for­
mation of Malcom, Terry & Jett PC, 
with offices at 734 Main $tree~ Moulton 
35650. Phone (256) 974-4262. 

Mary E. Murchison, Chandra C. 
Wright and Linda L. Howard announce 
the formation of Murchison, Howard & 
Wright LLC with offices at 307 S. 
McKenzie Street, Suire 106. Foley 36535. 
Phone (251) 955-1572. 

Nathan & Nathan PC announces tl1at 
J. Bart Lloyd, m bas joined the firm as 
an associate. 

The Law Office of Peter M. Neil 

announces thal Tina R. Ogle has joined 
the firm as an associate. 

Owens & Millsaps LLP, formerly 
Owens & Almond LLP, announces that 
Susie Taylor Carver bas rejoined the 
firm, and W. Ivey Gilmore, Jr. has joined 
the firm as an associate. 

Rosen, Cook, Sledge, Oavis, Cade & 
Shattuck PA announces thai David 
Wayne Childress has become of co1111sel 
for the firm. 

Rumberger, Kirk & Caldwell PA 
announces that Marc Oawooy has joined 
the firm. 

Smith, Spires & Peddy PC announces 
that Melanie F. Lyerly has joined the fmn 
as an associate. 

Scott Soutullo announces that he has 
j oined the firm of James A. Johnson PC. 

Stodd 1an1 & Stcx:kbam announces a 
name change 10 Stockhan1, Stcx:kham & 
Carroll PC. 

Vicky U. Toles and 'Inna s. Williams 
announce the formation of Tole & 
Williams LLP, with offices at 400 S. 
Union Street, Suite 270, Montgomery 
36104. Phone (334) 832-9915. 

The United States Attorney's Office 

for the Middle District of Alabama 
announces that Martha Ann Miller, 
James B. Perrin e, Verne H. Speirs, 
Matlbew S. Miner, and Susan R. 
Redmond have joined the office as 
Assis1ant U.S. AtlOmeys in the 
Montgomery office. 

Melanie L. Looney announ.:cs that ~he 
bas j oined the Commi11ee on Education 
and the Workforce with tl1e United States 
House of Representatives. 

Walston, Wells, Anderson & Bains 
LLP announces that Shawn A. Tidwell 
has jo ined the firm and Jeffery S. 
OeArman, Judd A. Harwood, Walter 
H. McKay, Joe F. Lassiter, Elizabeth B. 
Mitchell, Warren D. BeaS<m, and 
Karon A. Sasser have become associated 
with 1he firm. 

Watson, Jimm erson, Givhan , Martin 
& McKinney PC announces tha1 C. 
Anthony Graffeo has become associated 
with the 11m1. 

Wilmer & Lee PA announces that 
Robert V. Wood, Jr. and Robert C. 
Lockwood have become shareholders io 
the firm and Brian E. Monroe has 
become an associate. • 

ARE YOU PAYING TOO MUCH 
FOR LIFE INSURANCE? 

Through Q t;tl'IC Insur.ante you can pun;.lwe afrocdable cem1 life insurnnce ftorn highly rilled 
i.nsur:mce compunics. To avoid ow=rpaying. call for a free quoee on policies ranging from $ 100.000 

up to $25.000.000 10 conipi:i,c with your current li(e or business insurance. 

AGE: 
10 Year 
IS Year 
20Ycar 

AOE: 
IOYc:u 
IS Year 
20Ye:i.r 

30 
$1 18 
$ 135 
$ 1<$8 

30 
$ 135 
$220 
$2.'IS 

• A+ R111ina by A.,\1, lk!S1 
WC$t Coa.<1t Ufe 

West Coas.1 Lire 
$2SO.OOO Level "lcnn Covcr.1gc 

MtLle. Select Ptt(erred NonSmotcr 

35 40 45 50 
$118 $ 140 S2l3 $293 
$135 $ 1<$8 $290 ™l 
$170 = $373 Sl7l 

\Vest Co:u;1 Lire 
$$00,000 Le\,:I TC:nn Co\-crngc 

MnJe. Sclcc1 Prcfcm:d Nt'lnSmol;cr 
Annual Premium 

35 40 45 
$185 $23-0 S375 
S220 S235 SS30 
$'290 $400 S695 

Drane Insurance 
Carter H. Drane 

so 
$535 
$835 

$1, 100 

(800) 203-0365 

55 
$490 
.1650 
$863 

55 
$930 

$1.250 
$1.675 

Ufc: lnsurnnc:c • Empfo)'cc BcncfilS • ~s tc Planniog • A1)nui11es 
LET US FAX YOU A QUO'rE 

60 
$773 
$ 1,035 
$ 1.4 18 

60 
$ 1.495 
$2.020 
$2.735 
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Robert Franklin Ada1ns 

Robert Franklin Adams, • highly rcspectctl and suc­
cessruJ lawyer for more than a half century, died at his 
borne February 23, 2002, a1 the age of 94. 

Bob was born July 20. 1907 in Jackson, Alabama. 
where he attended public schools nod was a graduate 
of the University of Alabama, where he was elected to 
Omicron Delta Kappa, a national leadership fraternity. 
Arter a seven-year banking career in Jackson, he 
:mended and graduated from I.he Univcrsi1y of 
Alabama School of Law. 

Bob served with the U.S. Army in Europe during 
World War fl with the 283" Combat Engineer Baualion 
and, in 1937, moved LO Mobile to practice law. He 
practice<! in Mobile for over 50 years and was retired 
senior panner of the firm Johnstone, Adams. Bailey, 
Gordon & Harris. He served for periods or Li.me as a 
member of the Administrative Conference of tl1e 
Uni1ed States, and as a board member of Title 
Insurance Company, the Lcrio Corporation and 
Southern Electrical and Pipefitting Corporation, und 
was • li fe1ime trustee of Mobile Infirmary. 

He was a past president of the Mobile Bar 
Association aod a member of a delegatfon from the 
American Judicature Society, which me1 and s1udied 
with legal aud1orities in the former Sovie1 Uoion. 

Bob gave unselfishly of his 1ime lo the Mobile com· 
munity by serving ru; prcsiden1 of the Counsel of 
Social Agencies: director. trustee and president or the 

Rodger Dale Bass, Jr. 
Rodger Dale Bass, Jr .. a member of the Shelby 

Coun1y Bar Association. died November 3, 2002. He 
was a graduate of the University of MontevaUo in 
1987, and the Birmingham School of Law in 1993. 
having served in the United States Anny f-rom 1989 10 
1993. 

Rodger is survive<! by his wife, Debbie Jean Bass; 
his children, Hannah Nicole Bass and Brandon Ch,L~e 
Bass; his parents, Betty Shinn and Rodger D. Bass. Sr.: 
and many relatives and other friends whom he deeply 
loved. 
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Mobile Opera Guild: director of 
1he Mobile Kiwanis Club: presi­
dent of the Mobile Junior 
Chamber of Commerce; director 
and treasurer of the Mobile 
Chamber of Commerce: and 
a, 1stee, deacon and Sunday School superintendent of 
the First Baptist Church or Mobile. 

According to Ben Harris, fum partner, "He was a 
great lawyer and father figure to many of us. and we 
wilJ miss him .. . He'd always tum me in I.he right 
direction ... When he started out in the '30s, you bad to 
do everytbing~orporate, personal injury, civil, crimi· 
nal .. . On top of that, he worked hard. He was in I.he 
oflice every Saturday in10 his 80s." 

Wade Perry. Bob's grandson, said. "He was the mos1 
amazing roan J have ever knO\Vn." 

Bob was preceded in death by ltis wife. Margaret 
Crossley Adams, and is survived by a son, Robert F. 
Adams. Jr. and his wife, Ca.rolyn, of Helcon, Montana; 
1wo daughters, Mary Elizabeth Perry and her husband, 
Bo Perry. or Mobile, and Laura Phillips and her hus­
band, Charles Phillips, of Winston-Salem. North 
Carolina; ten grandchildren; two great-grandchildren: 
and nieces and nephews. 

- Danald Brisk1na11, presiclent. 
Mobile Bar Associo1io11 

Rodger grew up in Maylene, AJabama and gave back 
10 his comn'mnily by providing legal services for the 
residents of Maylene and supporting 1he volunteer fire 
departmcn1 I.here. 

As a tribute to a distinguished member of the Shelby 
Coumy Bar Association, this resolution is offered as a 
record of our admiration and affection for Rodger Dale 
Bass, Jr, and of our condolences to his family, friends 
and colleagues. 

-Lorry \V. Harper. president, 
Shelby Co11111y Bar Assoc/(Jf/011 



A,fred P. Hobnes, Jr. 
Alfred P. Rollnes, Jr .. a nalive of Birmingham, died March 8, 

2002. He received his law degree from Lhe University of 
Alabama in 1953 and served with Ll1eAnny Corps of Engineers 
for 29 years. He relired in 1990 as chief or the legal division in 
the Corps' Mobile Dis1rict Office. 

He was a member of the local. siate and na1ional bar associa­
tions and past president of the Mobile area Federal Bar 
Associarion. 

Al ulso served as an officer in the Anny Judge Advocme 
General Corps, as an assistanl U.S. Auomey for the Southern 
District of Alabama, and as a lawyer in private praclice in 
Mobile for many years. 

Al moved here with his family as a child und attended 
l.einkauf Grammar School and Murphy High School and 
received his BA ,md Juris Doc1orme degree a1 the University of 
Alabama, where he wns president of Theta Chi soci:Ll fra1ernity 
and Omicron Della Kappa national fraternity nnd a studem gov­
ernment leader. 

In 1977. Al was induc1ed ioto the S0uLl1crn Debate Hall of 
E'ame at the University of Alabama. 

While a1 the Corps. Al received numerous official commenda-

Marshall Timberlake 

We pause in our busy lives to remember our friend, and one 
of the grea1 ADR proponents. Marshall Timberlak.e. Marshall 
Jell us on December 9, 2002. after a brief iUness. His wife, Becky, 
two daughters and olher relatives. friends and partners mourn him. 
Although Marshall's earthly life is over, his work in establishing 
tbe fow1dation for mediation in Alabama will continue. 

MarshalJ wns admitted to 1be bar in 1970. after aucnding the 
University of Alabama School of Law. and practiced with Balch 
& Bingham in Birmingham for over 32 years. As early as 1991, 
he was taking ADR courses for his CLE requirements. and 
served with energy and vision as chair of the bar's ADR Task 
Force from July I 992 10 July 1994. 

The task force drafted the Alabama Civil Coun Mediation 
Rules tbat became effective Augusl I. 1992, (revised June 2002) 
al'tcr supreme coun approval. Additionally, as part or i1s efforts 
to educate the bar. the judiciary and the public about ADR, Ll1e 
first ADR Ha11dbook (now in its third revision) was prepared 
and pubUsbed by the task force in 1994. ShorLly !hereafter. the 
Board of Bar Commissioners approved the transformation or tl1c 
u,sk force imo a permanenl commiuee. 

On July l, 1994, the Alabama Supreme Court, by court order. 
creaied the 19-member, broad-based Alabama Supreme Court 
Commission on Dispute Resolurion. Marshall Timberlake 
became lhe first chair of the Commission. He was also selected 
lo be on the Board of Ditectors of tl1c Alabama Center for 
Dispute Resolution, Tnc., 1he orgai1i1.ation that serves as tl1e 
stale office of dispute resolution rmd 1he administra1ive arm of 
lhe commission as ordered by the supreme cour~ and remained 

tlons from the Department of the Army 
and was presemed the U.S. Corps of 
Engineer's Exemplory Service Award in 
1990, and, in 1994, he was i oduc1ed inlo 
lhe Dislric1 Gallery of Distinguished 
Civilian Employees. At 1he induc1ion cere­
mony. he was commended for guiding the 
district through some of tl1e Corps' most protracted and complex 
litigation involving the Tennessee-Tom Bigbee Waterway. 

Al was also an active member in Ashland Place United 
Methodist Church. and was serving as chairman of the board of 
trustees at the time or his dealh. He also served as an officer in 
several United Way agencies. 

Al was highly regarded for his high ethical standards of con­
duct and sound legal judgment. 

Al left surviving him bis wife. Angie Holmes. of Mobile; two 
sons, Parker Holmes of New York City and Brock Holmes of 
Mobile; one grandson, Michael Andrew Holmes; several nieces; 
and Olber relatives. 

- D011altl Briskma11, preside,11. 
Mobile Bar Association 

on both 1he commission and the board 
until his death. Marshall Timberlake also 
was the founder of the ADR Foundation. 
Inc. in Bim1inghnm. 

Four years ago, Marshall was appoimed 
10 the Governor's Task Force on State 
Agency ADR. and sei:ved as its co-chair. State agency ADR 
became the new frontier, and Marshall was eager 10 go there. 
The Governor's Task Force developed tbe Fellows Progrllm to 
educate government executives aboul ADR. requested an 
Attorney General opinion regatding the use or mediation by 
state agencies. rec1uested an executive order encouraging state 
agencies LO use ADR, developed the S1a1e Agency Employment 
Mediation pilot program, and was u1strumcnu~ in advocating 
that the governor and allorney general draft a joint memo 10 
assisiant AG's requiring mediation clauses in all state contracts. 
The final task force repori was sem 10 Governor Siegelman a 
few days :ifler Marshall's dea1h, and was dedicated by 1he task 
force 10 Marshall. 

Until lhe very las1, 1 was sending Marshall the laiest ADR 
information from the organizations of wbich be was an integral 
playe.r. We all benefited from his wisdom as a litigator and 
peacemaker. Marshall said yes 10 hiring me as the director of 
the cenrer in 1994. II is impossible 10 thank him enough. aod we 
will miss him. 

For those of you who wish ro send cards, the family address 
is 3349 Brookwood Road. Birmingham 35223. 

- Judith Keegan, Momgomery 
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George Killough Williams, Jr. 
On August 9. 2002. Gttwgc Killough Willi:um. Jr., a member or 

the Mobile Bar Association. Alllbama State Bat and Amerion B~r 
Association. dcp:incd this life in a local ~ta! . He was born on 
July 21. 1928 in Tunner-\Vtlliams, Alab:lma and W11S a lifelong 
rc-<idcnt of Mobile County, living in Tonner-Williams the entire 
time. He wns prcdccca~ by his parenl.S. George Killough 
Williums und Allc,en Whitehead Williams. 

George gmduntcd from the University or Alabama School of 
Law in 1950. He devoted his entire practice or law 10 real cs101e 
and title insuruncc. In 2000, he was recognized for 50 yeurs' serv­
ice as a member of lhe Mobile Bar Association and the Alabama 
Struc Bar. George wa< n charter member of Dixie Land 1illc 
Association, <crvcd as ii.s president and w.is recognized as title 
person of the year in 1994. He was also a member of the Mobile 
Kiwnni~ Club and served on the board of the Boys Oub. Gttwge 
W1l.5 a member. trustee, officer and lcg:,J advisor for Thnncr· 

Hora ce G. Willia11is III 

The Third Judicial Circui1 Bar Association los1 one of ii.s 
most populur lawyers. Homce G. Williams, 111 on August 26. 
2002 ut lhe age or 40. Chip was a n:uh·e of Montgomery but be 
spcn1 mo>1 of his life in Eufaula, where his father. Homcc, pmc· 
ticed law for many yc111S. He earned his college degree from 
Troy State Uni,·crsity. He a11ended Jones School of Law and 
became a member of the Alabama Stare Bar in 1996. 

Prior 1.0 practicing law. Chip was an investigator for the Third 
Judicial Circuit's District Attorney's Office for a number of 
years. He joined his fnthcr's law practice in 1996. which became 
~ie ru,n or Williams. Potthoff. Williams & Smith in Eufoulu. 

Chip was u friend 10 nil, as was evidenced by 1he more than 
900 people who nucnded his funeral visi1a1ion m his beloved 
First Bapt isl Church of Eufaula. 

Chip was very active in his communi1y. working and de.voling 
his lime as u host for the Little League World Series held in 
Eufouln. nnd us a ronncr president of the llufuulo Rotary Club 
:md the United Way of Gretuer Barbour County. Mc served the 
local United W:,.y in every capacity at one time or another. 

Olip was a loving and devoced husband to his wife, Sheila. 
and father lo hi• two girls. Shelby and Jaclyn. Despite his pro­
fessional, civic and church teSpOnsibitities, Chip always found 
time for bis wife and daughters. rarely, if c-.-cr. missing a dunce 
recital. school program or cheerleading routine. Chip's dcvOlion 
10 his family extended beyond his immediate family. however. 
He wns devo1ed 10 his elderly grandmother. who resides in 3 
domicillnry in Eufnuln, where he visited almost daily nnd took 
cure of her pcn.onnl business aod needs. 

Chip wns n tcnncious lawyer who fought hnrd for his clients. 
helping people with legal needs reg-.irdless of whether they 

98 MAR C H 2003 

Williams United Methodist Church, whtte 
he was a lifelong member. 

George and bis wife. June WaLSon 
Williams. wen: married more th3n 49 
years. 

George was known by his mnny close 
friends 10 have one of the best lcgnl mind, regurding real estnle at 
the Mobile bar, and that his word WIL< his bond. He hnd a host of 
friends among the bar who sought his help and ndvice over his 
many years or pmctice. nnd he become on expcn in real e,mue 
law. 

George is survived by his wife, June, and two sons. Watson 
Knox Williams and Kenneth Lee Williams: live grandsons; two 
sist=: and :wntS, nieces and nephews. 

- Donald Briskman. presidmi 
Mobil• Bar AsSQCUllion 

showed up at his office in tnilored suits or ave.mils. He treated 
all of his clicntS the same, rcgnrdless of the size or their pocket 
books.. And. oftentimes. he would go to the office before 5 am. 
10 make the time for bis various ac1ivi1ies during his long. busy 
days. 

In his spare time. Chip was an avid golfer with an cittraordi­
nary gift for crushing the ball. Of the 111$1 nine tournaments 
Chip played in. he won the long drive competition in every one. 
He also organized a charitable golf toumumcnt for his friend 
Roben Jobnson, a church cu.~todinn nnd nvid golfer who also 
died of a massive heatt auack a rew yeurs back. He and one of 
his friends organized tl1is 1011mnmcn1 10 help niise money for 
the llufnula Boys and Girls Club. Chip's ability to bit a golf ball 
wns such that even his preacher couldn't resist miking about it 
when eulogizing him. calling It "unbelicvnblc." 

Chip was also an active member or First Baptist Church, 
where he led a Bible study class for young boys. and served as 
n deacon. Re was active in many aspect; or church life, includ­
ing Sunday School and men's prnyer breakfast group. During 
football season. he cooted brenkfu1 for local high school foo1-
ball players at the church on Friday mornings. OT. Ken Bush. 
p:IStor of Fi(SI Baptisr Church, which Chip attended since an 
early age. not only wns Chip's pastor also one of his best 
friends nnd his favorite golf p~nncr. A!. Dr. Bush said, ''This 
mnn had a bean as big as both oceans in giving himself.'' 

Most imponantly, however, as Dr. Bush told the congregation 
of nn estimated 800 people who tlllcd the church ror his funeral. 
"Chip grew and matured und becrune n strong disciple of Jesus 
ChrisL" 

-Joe l P. Smith, Jr.. Sufa11la 



George F. Wood 

George F. Wood. a distinguished lawyer and a founding mcm• 
ber of lhe Un1vcrsi1y of Mobile, died :u his home at lhe age of 
85 on Mn~h 14, 2002. 

George wu.. born in Washington Couniy. Alab:una on 
December 11. 1916. He practiced maritime law wilh lhc fum of 
Pillans, Reams, T.~ppen, Wood & Roberts, as well as 1he SUCCCS· 

sor lim1s. from 1945 until his retiremem in 1981. He served as 
presidenl of 1hc Mobile Bnr Association in 1961 and ns nssoci· 
,ue editor or Maritime C11scs. 

He was both n rounding and n lifetime lJ'USlc-c for 1he 
Univcrshy of Mobile, nnd he also wrote lhe chrutcr for 1hc uni• 
versily. He wns 1he facuhy and curriculum chnim1an £or 1he 
board of trustees 01 the Universi1y of Mobile. In 198 l. be 
received an honomry doc1or of law degree from the univcrsi1y. 

University Chancellor Willi:un K. Wea,'l:1', Jr. remcmbettd 
Wood as n man or exemplary character. Or. Weaver remarked: 

.. George was an ou1S1anding member of our Boan! ofTrus1ccs 
and a member of our first boanl. He was just one of tbe mos1 
supportive indlvldllllhi you could imagine. Be was very suppon· 
ive or me. I ,pen1 a 101 of time in his office over those years ge1-
ting guidance and advice. He was an unusual person. He wns a 
wonderful example for everyone who knew him." 

George was also ll chnner member and life de,,con of 
Springhill Baptist Church. where he was selec1cd by the congre­
gotfon as a deacon for every eligible term in ll,e church's 52· 
year his1ory, ond wus clcc1cd chairman of 1he deacons six 1imes. 
He U1ugh1 1he nm men's Sunday School class and continued 
teaching un1il one month prior 10 his death. Outing his years 

Boling, J efferso n D avis 
Birmingham 

Admitted: 1950 
Died: November 18, 2002 

Duck, J ohn Victor 
Fairhope 

Admitted: 1957 

Died: December 16. 200 I 

lhcrc. be sen'ed as superin1eodcnL of 1he 
1eacher 1111ining deparunen1 and personal· 
ly 1111ined more lhan 200 Sunday Scl!ool 
teachers. The Re,'Cl'C:nd Drew Gunnels. 
rc1ired pastor of Springhill Bap1ist 
Omrch, noted Iha! George Ulugbl tl1e 
same Sunday School class for as long as 1he church has exis1.ed. 
He was u good man in every sense or the word. 

He also wrote Teaching tmd l.£nmiJ,g With Adults hr Sunday 
Scl,ool. which was adop1ed by 1hc Sunday School Board of the 
Southem Baptist Convention, und he was invi1ed to 1each the 
book throughou1 the Sou1bcm Bap1is1 Convcmion a1 numerous 
ieaching sessions in Alab:una. Florida and Nonh Cmolina. Re 
wns honored by the Mobile Junior Chamber of Commerce as 
1hc Christian Lay Leader of lhc y= in 1977. He wns honored 
by the Mobile Junior Chamber of Commerce as lhe Cluistian 
Lay Leader of the Y= in 1977 

He was a gradu:ue of Springhill College in 1937. ond bier 
received his law degree from the Univcn.i1y of Alab.'11113 in 
1940. He served in the U.S. Novy in World War IJ from 1941 to 
I 945, attaining the rank of Licu1cnan1 Commnnder. He received 
a Bronu Star as cap1ain of supply ship LSM-228 during 1he 
landings in Okinawa. 

George is survived by his wife. Helen Wood; one son, Marcus 
Wood; one daugh1er, Judith MorgOJ1; and four grandchildren. 

-Do nald 8rlskma11, p~sident, 
M1>blla Oar Association 

Finch er, Jim Clay 
Gulf Shores 

Admitted: 1967 

Died: November I 0, 2002 

Gre ene, Edward Chesley 

Mobile 
Admitted: 1976 

Died: November 24. 2002 

J ohns on , David Cro mwell 
Bim1ingham 

Admitted: 1972 

Died: January 2, 2003 
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Rob•rt L McCurloy, Jr. 

Organizational Session 

T be legislature met in organizational session on 
January 14, 2003. The senate organized itself 
giving power to lhe president pro tern of Ll1e 

senau, who is again Senator Lowell Barron of Fyffe. 
Alabama. Lawyers obtaining leadership positions are: 
Senator Roger Bedford, Russellville, chair, Finance 
and T8J<ation-General Fund: Senator Hank Sanders, 
Selma, chair, Finance and Toxation-Education Fund; 
Senator Rodger Smith erman. Birmingham, chair, 
Judiciary: Senator Zeb LitUe. Cullman, chair. 
Agriculture. Conservation and Forestry: Senator Pat 
Lindsey, Butle.r. chair, Economic Expansion and 
Trude: Senator Phil Poole, Moundville, chair. 
Governmental Affairs; and Senator Myron Penn, 
Union Springs. chair, Tourism and Marketing. 

The house re.elected Represetnative Seib Hammell 
as speaker. Lawyers who obtained leadership positions 
in the House of Representatives are: Representati ve 
Demetrius Newton, Binningham, speaker pro 1em: 
Representati ve Marcel Black. Tuscumbia, chair, judi­
ciary: and Representative Ken Guin . Carbon Hill, 
chair, Constitution and Elections. 

With only l l lawyers in the senate and eight in the 
house of representatives, the Law Institute bas again 
been asked to provide legal counsel to the senate 
Judiciary and to l 5 commiltces of the house of repre­
sentatives. 

Major Law Revisions Before the 
2003 Regular Session 

The foUowing major revisions of law are being con· 
sidercd by the legislature. All arc the results of years of 
study by committees of the Alabama Law Institute. 

Residential Landlord and Tenant Act 
Alabama is one of only 1wo states that does not cur­

renUy have a Residcn1iu.l Landlord-Tenant ACL 1l1is 
draft uses as its guide the Uniform Residential 
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Landlord and Tenant Ac~ adopted in 20 stales. 
The Act applies only 10 residential 1enan1 relation· 

ships that begin after January I. 2004. 
·n,e Act provides thnt the landlord can obtain a secu­

rity deposit which must be refunded unless used 10 
make repairs due to damage caused by the tenant. The 
landlord must comply with housing and building codes 
which materially affect health and safety and make all 
repairs necessary to keep u,e premises in a habitable 
conditjon. 

1l1e tenant must also comply with all applicable 
building and housing codes affecting health and safety. 
They must also keep Ll1e premises clean and safe. and 
take care 10 not negligemly damage the property, or 
conduct themselves so as 10 dismrb their neighbor's 
enjoyment of lhe premises. 

Either party C.'Ul 1emtina1e a lease for a material 
breach of the agrcemem by giving a 14-day notice. lf 
the defect is so minor lbat lbe cost of Ilic reprur is less 
than half a month's rent, the renan1 may have the repair 
work done and deduct the cost of the repairs from the 
next month's rent. Any failure of the landlord 10 main· 
tain the premises or provide heat and wmcr is n breach 
of lhe lease. The tenant must give notice of this breach 
of the lease Lo the landlord. The bill also provides for 
an eviction proceeding that is an exclusive remedy 
under this Act. Under the eviction proceeding 1be land­
lord may obtain an eviction~ ren~ monetary damages or 
other relief governed by the Rules of Civil Procedure. 
The process is similar 10 the current unlawful detainer 
provisions which provide three methods for protecting 
notice. Notice may be given 10 the 1ennn1 personally or 
delivered 10 the person residing on the premises. or 
after reasonable effort is made to give personal notice, 
and if no pe.rson is found residing on the premises, 
notice may be given by posting a copy on the door and 
on the same day mailing notice of the eviction 10 die 
teoanL 



The Act. :llthough effective January l. 2004. docs not affect 
leases entered into before the effective day of the Act which ilrC 

not ntendcd or renewed after that date. 
For a more cxhnusti'"c review or the Act. read the summary in 

the November 2. 2002 Alabama lawyu or review the Act in its 
entirety on the Law lnsti1ute's Web site at WWK,a/Lstateua.us. 

Alabama Uniform Interstate Enforcement of 
Domestic Orders Act 

This Ac1 provides n uniform system for enforcement of 
dome.~tic violence pro1cction orders across stntc lines. The full 
faith ond credit provisions direcl slates to honor valid protection 
orders issued in oilier j urisdictions 11nd 10 treoL thosc orders us if 
they were their own. The Act has two purposes: one, io define 
the meaning ol' full faith in arcdit as it relates to Interstate 
Enforcement of Domestic Violence Pro1ectioo Orders. nnd two. 
to es1nblish uniform procedures for effective interst:ue enforce­
ment. 

Individuals who arc covered by a pl'Olectioo order m.1y. but 
arc not required 10. register a foreign protection order with an 
enforcing state. This Act compleies a series of interswe family 
laws that have been passed by 1he legislature over the past SCV· 

eral years. in pruiiculnr the Uniform lntcrstnte Family Suppor1 
Act nnd the Uniform ln1er..tate Child Custody Jurisdiction and 
Enforcement AcL 

Uniform Anatomical Gift Act 
Alubnmo curron1ly has 1he 1968 Uniform Anatomicnl Oifi Act 

which has been adopted in all 50 states. It is codified ut § 22-
19-41 tl1rough §22-19-47. TI1e J 968 Unifocm Act has been 
updated and hns nlrcady been passed by half the states. 

Tl is cstimntcd 1hn1 nt nny one time 34.000 people nrc waiting 
for a trnnsplant organ. A recent pell showed that 75 percent of 
the people nrc willlng to donate an organ but organs come from 
only IS percent or the people. 

The Act simpHfics 1he manner for making an anatomical gift. 
lt also specifies the circumstnnces in which coroner&. medical 
examiners or other local public officials may be permined 10 

kCA!iE 

remove a part of the body for the purpose of trnnsplantation. 
The biU clarifies the rights of parties involved ln the donruion 

and the authority of mdividu:lls lnvolved in the procedures for 
removing and transplanting a part. It is noc a rnnjor change from 
our current law but is more simple since the .. document of gifttt 
is n0t required to be witnessed m the same mnnner as wills . The 
bill provides thax the subsequcn1 rcvoauion. suspension. ex:pira· 
tion or cancellation of a license tha1 provides 1he authori2.a1ion 
for nn organ donation does not invalidate the ann1omic:II gift. 

The Alabruna legislnturc will annually honor lhe memory of 
individuals who bave made n "gin of life" to another individual 
during the previou.s year by their generous donation pursuant to 
the Alabama Uniform Anatomical Oi r1 Act. 

Major Revisions Under Study 
The Ala.bama Law Institute currently hlls committees drafting 

the following laws: 
• Business Entities Code 
• Parentage Act 
• Trust Code 
• Securities Act 

The next Alabama Lowyu 11tticle will review the work of the 
Trust Code and the Securities Act revision. 

The regular session of the Alabama lcglsluture began on 
March 4. 2003 and may hold 30 le1:islativc days within the 105 
dnys allowed under the Cons1ituLio11. The session must end by 
June 16, 2003. 

For more information abouL the lns1ilu1e or ony or its projects. 
con1act Bob Mccurley. director. Alnb:unn Law lnstiiute. P.O. 
Box 861425. Tusc:lloosa 35486-0013: fox (205) 348-8411: 
phone (205) 348-7411: or visil our Web site nt 
www.nli.s1a1e.al.1<s. • 
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The software designed by 
lawyers for lawyers 

We can make your 
chlld suppor1 and uncontested 
divorce cases as easy as 1 ... 2 ... 3 ... 

uneontHttd Ol,cwu In A.IIINIMa a.o c,.,.1": 
• ~le OI~ 

1. Enter tho CaH Information 
2. Print the Documents 
3. File with the Court 
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,1,•11n, { l l Hll\l L ,1 

334-244-2983 
BATTAGLIA LAW OFFICE 

. cs-, 7.c,,.. __ _ 

• CS-. 1. °""--­-~. c,.,--
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Vf'..,_ ol~O,., ~ T~ot,....._Sepwngr, 
~ V....... ,......,MO O.C.M d ~ 

Reedy to save time and money? 
Uncontested Divorce In Alabama 2.0 ..... .. $595 
Child Support In Alabama 2.0 ............ _ .... $195 
Both p«>duc11 lnoludl our Rule 32 Ctllld Suppon C.l cutator lrN1 
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J. Anthony Mclain 

Lawyer May Seek Appointment of 
Guardian for Client Under a Disability, Or 
Take Other Protective Action Necessary 
to Advance Best Interest of Client 

Question: 

'1brough ugal Services Corponilion. I ha,-e agreed 
10 rcpl'Cs<'nl an indigen1 individual in a petition 10 mod­
iFy his divorce decree 10 1cnniru11c or ~ucc his child 
suppon since be is now unemployed. He quil bis job 
due 10 a nen·ous breakdown and has been bospilahud 
Lwice for suicide auemJ>IS. He bas Slopped seeking psy­
chological counseling because he is seared o( indigcn1 
hcnllh care sys1ems and ha.~ feelings of paranoia nboul 
being watched nncVor investigated. 

"II hus now come 10 my n11en1ion 1h:111hcre In foci is 
nn ongoing investiga1ion nbou1 his alleged sexual ul>use 
or one or his children two years ago. Mc has 1101 been 
allowed vlsiiation willl his children in over u year pur­
sunm 10 tenns in 1he divorce decree for lllis very reason. 

"Every lime J lalk 10 him abou1 3ny focc1 of his case 
be has a complete emotional breakdown. He canno1 
handle any s1rnss riglu now. I cannot convince him 10 
seek psychological counseling becauste of his fear of 
what might be revealed. 

"He is so unsiable. I do not believe I can proceed 
with !he petition to modify. because I will not be :lble 
10 gc1 him through a ooun proc<'Cding or even the dis­
covery necessary 10 prove his cnsc. He hJtS no immedi­
:uc ramily !bat I can caU upon for help. 

"I have been approached by opposing e-0unscl (who 
mu~, represen1 his client. 1he ex-wife, who will 1101 
consenl 10 a temporary 1ennin111ion of 1hc coun-

ordered child suppon), saying 1hn1 he would be willing 
IO aUow an in-chambers prcscnlAlion 10 the judge about 
our dilemma. If I do so. I will be divulging 10 Ille judge 
!bat !he nun has a scriou~ emotional problem that the 
judge might wanl me 10 es1ablish, or he migh1 even 
order psychological 1<:.>ting 10 sec if my clienl can ade­
qu31eJy assis1 me with 1he case. In either event. if !be 
man goes to any coun,;elor. (unher evidence would be 
revealed abou1 his serious feelings of gui11 and remorse 
which could be used ngnins1 him inn criminal investi­
gation. 

"l c:10no1 counsel wi1h my clien1 ns 10 which course 
10 lake because he cnnno1 deal wilh connic1 without an 
emotional breakdown nncl I foci ~1is could jeopardize 
his Life (i.e., nnother suicide uuempt nnd/or because he 
is incapable of mnking rmionul decisions). On the oilier 
hand I cnnno1 leave him wi1hou1 rcllef from !he decree 
of divorce because the IIITCatagCS would jusl keep 
adding up at S9 I I .S6 per month. (He wns fonncdy 
employed al a ,·cry good wage working in an imeosive 
care unit at a locnl hospirnl which caused such a high 
child suppon awnnl). I Ml convinced my client's emo­
tional ios1abili1y is n,al and I bllve expcrieoce and 
1.1'3ining 10 make lhnt judgment. 

"How mus1 I proceed In properly representing my 
clien1? 

'Thi s is, of course, urgcn1 bect1use a trinl daie is 
coming up in n few weeks nnd I nm further conccmed 
ror my clieoi's well being." 
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Answer: 

The Alabama Rules of Professional Conduct t~low you 10 

seek appointmenl of n guardian for your cLient, or 10 take any 
other protective action ir you reasonably believe that your 
client canaol adequately act in bis owu intercsL Furl.her, the 
rules allow you to disclose such confidential information as 
may be required to adequately ,:,,present your client and 
advance your clienl's interest. 

Rule 1.14. Alabama Rules of Professional Conduct, states as 
follows: 

.. Rule 1.14 Client Under A Disability 

(a) When a client's ability 10 make adequately con• 
sidcred decisions in connection with the reprcsentn­
tion is impaired. whether because of minority. men­
tal disability or for some other reason, the lawyer 
shall, as far as reasonably possible, maintain a nor­
mal client-lawyer relationship with the client. 

(b)A lawyer may seek tl1e appointment of a 
guardian or take other protective action with 
respect 10 a client, only when the lawyer reason­
ably believes that the client cannot adequately act 
ln lbe client's own interest." 

The comment ponioo of Rule l .14 rakes oote of the fact that 
disclosure of the client's disability could adversely affect his 
interesis. TI1e comment directs d1a1 the lawyer may seek guid­
ance from an 11ppropriate diagnostician in furtherance of the 
client's best interest. 

The issue which you face requires consideration or the obLi­
gation of confidentiality, but also require.< that you assess the 
situation and make n determinarion as 10 what you feel would 
be best, under the totality of the cirettmsUlllces, for your 
client's imerest. In R0-90-67, the Disciplinary Commission 
st.1ted that Rule l.14 " ... [R)ecognizes that a lawyer, on occa­
sion, may best serve a client by talcing action that. on first 
blush, might appear 10 be adverse to the client." 

In R0-95-03, the Disciplinary Commission reasoned tbat n 
la\vyer confronted Ylith such a di lemma n1ust detern1ioe what is 
in the best interest of the client based on lbe lawyer's analysis 
of all aspects of the situation. including opinions of medical 
cxpens. The Commission further stated: 

"Much of the burden of d1is decision is placed on 
the lawyer who must keep foremost in his mind the 
increased standard of responsibility when dealing 
with a disabled clienL He must nssess all aspects of 
tl1e situation, including expen medical opinions, 
balancing the client's ability to communicate and to 

Set alabar as Your Homepage 
Setting alabar as your default homepage is easy! Each time you access the Web, 

you'll be routed to the ASB site. There, you can count on the most up-to-date 

information about bar activities and resources. 
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npprccio1e lhc serious decisions 10 be made. 1r 1h.c 
l11wyer has doubt:s. be should resolve !hose doubts 
in o mnnner 1h111 bcs1 sel"\'CS his clienL The lawyer 
should also :ipprcciaie the Coon's increased con• 
~m in lllll.UCl'S involving lawyers and their rcptc­
senmtion or incompe1cn1 clien1s. 'The norm:ll limi· 
1a1ions on a lowyer's self-enrichment a1 the expense 
or a clien1 are appUed with enhanced slricmess 
when lhc client is a child or otherwise 001 eap.,blc 
or m:lking fully Informed and voluntary decisions.' 
Wolfram. suprn. p.159." 

Hnznrd und Hodes. in 1heir treatise The Law of lilwyeri11g, 
deal wilh Rule l.14 nnd give an illustrative c:t:sc wherein o 
lawyer is rcprcseniing a criminal defendant with diminished 
capacily. Hcwird nnd Hodes determined thD1 lhe lowyer nets 
properly in urging his clieni. who has diminished capacity. 10 
accepl • plea bargain offered by the prosecution and 10 wnive 11 
possible insanity defense. ""-co though it would mean a convic­
tion on the clicn1's record and a short jail ienn. H:oun! and 
Hodes conclude that the lawyer may judge that his clicn1's long 
tenn bcs1 inierest would be best served by accepting o short jail 
tenn mthcr than an indc1cnninnrc stay in a menml ins1i1ution. 
Haz.1rd and Hodes feel that in close cases, lhe l11wyer "cnnnot 
be disciplined for any action that has a reasonable basis nnd 
arguably is in his clicn1's best interesis." Section 1.14: '201 

Fionlly, Rule 1.6, Alob:una Rules of Professional Conduc1, 

deals with "confiden1inli1y or infom1otion." Subsection (b) of 
Rule 1.6 allows disclosure of infom1nlion by a lawyer which is 
otherwise confidential if 1hc lawyer reMOnnbly believes disclo­
sure is necessary co prevent the clieo1 from committing a crimi­
nal act whicb the lawyer believes is likely 10 nesult in imminent 
death or substanli:11 bodily harm. The comment provision 10 
Rule 1.6 allows that the lawyer h:is professional discretion to 
reveal infonnJltion in order 10 preven1 such consequences. 
Therefore, if you dc1enninc 1hn1 the best imcres1 of your client 
would be served by mnking disclosure to 1he coun of your 
clieni's condition. and 1he possibility 1hn1 he migh1 harm him· 
self, and that protective measures should be taken 10 preven1 
such barm. the Rule would allow such. In conjunction with 
Rule L 14. if you make this dc1ennin:11ion, then you could seek 
nppoinunent of a legal rcprcsenrntjve for your clico1 10 furtller 
protect your clieni's imcrcsi. 

There is no definilive s1andnrd which can be applied in such 
a situation to guarantee the best rcsulL The rules are fashioned 
to allow lhe lawyer to analyze lhe clicnl's emotional state. and 
the inieres1 to be advnnccd by the lawyer on behalf of the 
client, and then pursue wtu11ever :iction the 13wycr deems best 
under obviously difficult dreu111s1ances. Once the lawyer has 
determined wbJlt he feels 10 be the proper course of action to 
best serve bis client, the rules allow the lnwyer to do whn1 is 
necessary to advance the in1erest of the client, while. at the 
snme time, ensuring pro1ection or 1he clicm and his well being. 
fR0 -95-06] • 

Judicial Award of Merit Nominations Due 

The Board of Bar Commissioners of the Alabama State Bar will receive nominations for the state bar's Judicial 
Award of Merit through March 15. 2003. Nominations should be prepared and mailed to: 

Keith B. Norman. secretary 
Board of Bar Commissioners 
Alabama State Bar 
P.O. Box 671 
Montgomery. AL 36101 

The Judicial Award of Merit was established in 1987. The award is not necessarily an annual award. It must be 
presented to a judge who is not retired, whether state or federal court trial or appellate, who is determined to have 
contributed significantly to the administration of justice in Alabama. The recipient is presented with a crystal gavel 
bearing the state bar seal and the year of presentation. 

Nominations are considered by a three-member committee appointed by the president of the state bar. which then 
makes a recommendation to the board of bar commissioners with respect to a nominee or whether the award should 
be presented m any given year. 

Nominations should include a detailed biographical profile of the nominee and a narrative outlining the significant 
contrlbutlon(sl the nominee has made to the administration of justice. Nominations may be supported with letters of 
endorsement. 
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ALABAMA SrATE BAR 

Publications Order Form 
The Alabama State Bar is pleased to make available to individual attorneys , firms 
and bar associations, at cost only , a series of brochures on a variety of legal top­
ics of interest to the general public . 
Below is a current listing of public information brochures available for distribution 
by bar members and local bar associations. 

Brochures 
To Serve the Public $10.00 per 100 
... Highlights and details of bar public service programs from the 
TO SERVE THE PUBLIC video presentation . 

Qty _$ __ 

Law As A Career $10.00 per 100 Qty __ $ __ _ 
.. . Information on the opportunities and challenges of a law career today. 

Lawyers and Legal Fees $10.00 per 100 Qty __ $ __ _ 
.. . A summary of basic legal procedures and common legal questions 
of the general public. 

Last Will & Testament $10.00 per 100 Qty __ $ __ _ 
... Aspects of estate planning and the importance of having a will . 

Legal Aspects of Divorce $10.00 per 100 Qty __ $ __ _ 
... Offers options and choices involved in divorce. 

Consumer Finance/ "Buying On Time" $10.00 per 100 Qty _ _ $ __ _ 
... Outlines important considerations and provides advice on financial matters . 

Mediation/Resolving Disputes $10.00 per 100 Qty __ $ __ _ 
... An overview of the mediation process in question-and-answer form. 

Arbitration Agreements $10.00 per 100 Qty __ $ __ _ 
... Answers questions about arbitration from the consumer 's perspective. 

Advance Health Care Directives $10.00 per 100 Qty __ $ __ _ 
... Complete , easy to understand information about health directives in Alabama . 

ACRYLIC BROCHURE STAND $ 5.00 EACH Qty __ $ __ 
... Individual stand imprinted with attorney , firm or bar association name 
for use at brochure distribution points . One stand per brochure is recommended. 
Name to imprint on stand: -----------------------­
Malling Address: 

Shipping & Handling 

Please remit CHECK OR MONEY ORDER MADE PAYABL.E TO THE ALABAMA STATE BAR 
for the amount listed on the TOTAL line and forward it with this order form to : 

$ 5.00 

Susan And res, Director of Commun ications , Alabama State Bar, P.O. Box 671, Montgomery , AL 36101 
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In keeping with President Fred Gray's theme of "Lawyers Render Service," the Board of Bar Commissioners 
recently recognized two Alabama lawyers. T. Massey Bedsole of Mobile and Richard P. Carmody, Jr. of 
Birmingham, as examples of lawyers who render service 10 their clients, communities and profession. If there are 

lawyers you know who should be considered for the service they have rendered, please contact Keith Norman at 
the state bar, (3341 269-1515 or exec@afabar.org. 

T. Massey Bedsole 
WHEREAS, T. Massey Bedsole has practiced law fqr-66 years,.?£dering years of outstanding service to his many 
clients: and -- ~ 
WHEREAS, T. Massey Bedsole has rendered'.a:Jlfetirne or ~rvlce to}"1'!:eublic in time of war with the United 
States Naval Air Corps, and in lime of peace by service t~e First Baptist Church of Mobile. Community Chest, 
Mobile Rescue Mission, Hom~;; ion Board oJ the SoutherR:.1lap_@t Conventlo11,,Mob1le Area Chamber of 
Commerce, Southern Seminary Foundation. Junior Achievement of Mobile, Inc., Downtown Mobile Unlimited, the 
UniversflY of Alabama as Trustee and Trustee Emeritus, Alabama Public Affairs Research Council. Mobile College 
(now the University ol Mobile). the Alabama Women's Hall of Fame, the Governor's Task Force on Economic 
Recovery, and Westminister Village, and 
WHEREAS, T. Massey Bedsole has rendered a lifetime of service to the profession of law especially through his 
work with the Alabama State Bar, the UniversitV of Alabama School of Law and the Mobile Bar Association; and 
WHEREAS, T. Massey Bedsole has unselfishly given his time and assistance to several generations of his fellow 
lawyers; and 
WHEREAS, in such service, T..Massey Be.dsQJe.!!Pitomizei; Law','eJ'S-Rendering Service to clients, lo the public 
and to the profession; , r r 
NOW, THERE.FORE, BE IT RESOLVED that rtie B~.d .ol B&r Commis\i!aers of the State Bar this day assembled 
pays rts highest respect and expresses~ deepesi.,g~titUd8\lO-=f"r lvla~Bedsole of the Mobile Bar for service to 
the public and to the profession. - • • ' • 
DONE this 5th day of September, 2002. 

-Ke11h 8. Norman, secretary 

Richard P. Carmody 
WHEREAS, Richard P. Carmody, a partner in the law firm of Lange, Simpson, Robinson & Somerville, LLP. has 
practiced law for 27 years, rendering outstanding service to his many clients; and 
WHEREAS. Richard P. Carmody has rendered many years of distinguished public service that includes his serving 
as state chair of the National Conference for Community and Justice 2000-2002 ; as trustee of St. Vincent's Hospital 
Foundation; as a member of the Clergy Retirement Board of the Catholic Diocese of B1rrn1ngham; as chair of the 
Lawyers Division, Umted Way Campaign 1993 and 1995; as a member of the National Conference for CommunitV 
& Justice (2000. 2001 ) Walk-As-One where he took first place in individual fund raising (2000, 2001 ); as a member 
of the firm's Adopt-A-School team. as president and subsequent board member of Birmingham Council of 
Campfire. Inc.; and as a volunteer in the BEAT Project In Ensley, which builds houses for the underprivileged; and 
WHEREAS, Richard P. Carmody has rendered notable service to the legal profession by virtue of his work with the 
Alabama law Institute where he served on committees on revising articles 3, 4, 4A, 6, and 9 of the Uniform 
Commercial Code, and with the Volunteer Lawyers Program representing indigents in bankruptcy court; and 
WHEREAS, Richard P. Carmody has unselfishly given his time and assistance to several generations of his fellow 
lawyers; and 
WHEREAS. in such 5eMC8 Richard P. Carmody ~WIS the sme bee's theme, IAwyers Rendlring S1rv1N to 
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WEDNESDAY, JULY 16 All-Day CLE 
"How 1<> Per suade With Powe,· a,id bff1 11e11ce'" 
Rob Sherman - L1wycr, :iuU1or and fouoder of th e Sherman Lcad<:1-shlp 
Cro up, Ron Shem1an lc:ids this 1>0w<.-r-packcd ,cmin:ar on ncgoti:ulon und 
presentation skllls.Wherl1er a seaso ned professional o r :a new :1ssoc l:1tc, 
tod!l)''S co mpcrlt lvc nmi<etplace demands mo,:e effec tive co111munk:,. 
tlons:n,l< Is where you will learn how to make it happen . 

THURSDAY, JULY 17 Bench & Bar Lunch eo n 
l>enni, \V. Artlu::r - Join your coUcagues in being a pan of history a, 
the fir,;1 Afric:u,.American elected 10 .serve as president or the Amcrk:111 
ll.v A.<soci.1tlon sh:trcS his pride in his profession . Archer, the fumier Ill.I)'" 

or Detroit amJ a past jU>'ticc or the Michigan Supreme Coun. will brio/I hb 
1!>011/lhis and insight on his pl'C!Sidenti:11 a~d1 10 Alabama lawyers . 

FRIDAY, JULY 18 Opening Plenary 
J.uno \V, ,frFlbaoc'} - Used judiciously. humor can be,• gn,:11 

tool In the counroom.You don 't want 10 mis.< I.bis session with thi> dL,rJn. 
gulshed schol2r in lrial practice and lccwn:r in lrial od,'QClcy. McEllunc) 
ol,;o >Cf''CS o.< senior editor and colmnnisl for Uligar/011, rl1c jounul of the 
ABA Set'llon oiUligatioo.See wbr "Mac'Em taugt, · can nuke "'mctlm~ 
nuke good sense. 

SA1lJRDAY, JULY 19 Morning Convoca tion 
\1!1L11d FuUcr . found<.'r or Habitat for Humani ty and president of llablmt 
for llum anicy lmemational (HFHJ). Since H.1bitllt's founding . hi, lcodcr.<hlp 
h>< hclpc:d rc,rgc Habita t imo a woddwlde Cluisll.m boo.sing org;mlZ:1llu11 
with more rlun 625.000 people now having safe. decent. affordable shd , 
wr clue 10 linbilat '5 wori< around tbe wor1d. l'uUer receh·<.-d the Mctla l elf 
Frccc.lum, tl1e lfarry S.1ruman Public S<:rviccAwnrd, and rl1e Manin l.t1lhcr 
King.Jr . HumanirnrianAw:trd . lle:u: fir:,'thand alX>ut his oulbtMtll n!\ lc:ith:r, 
ship :ind COnLributions toward meeting ll1e goal of ellmlm1ling povc n) · 
housing worldwide . Fuller is a member of tl1c Alabama Staw Har 
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Lawyers' Professional Liability 
Insurance 

AL ABA MA STATUT£ OF LIMI TAT ION S 

QUICK REF£R ENC E CARO 

FREE. .. Simply, tell IIJ houJ many yo,, 11t:ed. 

e-mail co: 

call: 

or fax 

professiona l@gilsbar.com 

1-800-445-7227 X 787 

1-888-647-7445 
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Ed McMahon says it killed his dog Muffin. Erin Brokovich has it. A family 
in California torch~d their house to get rid of it. A family in Texas won a 
$32 million verdict because of it. What is ii? Jt is mold, and iL is ma.king 

front page news across the country. 
Molds are a type of fungi, •JJ.d fungi comprise a quarter o( the Eanh's biomass. 

Because mold is everywhere, human exposure to it is impossible to avoid. 
Nevertheless, during the past couple of years mold bas become the new hot topiG 
for many lawyers, who allege tbat mold bas toxic effects on humans when they are 
exposed 1oj1 indoors. In fact, the lnsura.nce lnfom,ation Institute reports,that 
approximately I 0,000 mold-related lawsuits are pending across the country. T)1e 
theorY. of many of these lawsuits is that mold. while not harmful when dispersed 
ihrougho\Jt the natural environment. has adverse effects on hwnans when it grows 
in enclosed spaces. such as home$ and office buildfogs. 

The current explosion in mold litigation is to some deg(cc a natural outg<:Qwth of 
other toxic tort litigation and heightened public awafl!ness ot indoor air qualify. In 
addition, the coe1'&:)' cdJis of the I 970's led to the coMtmction of more energy-effi­
cient buiMings. in which fresh air does not circulate a, frooly•as it does in older 
structures. If mold begins growing in part of a building, powe,ful modem hcnting 
and air-conditioning systems can accelerate the spread of mold spores throughout 
tbe building. Some people believe that U,e population boom in the Sunbelt, where 
U1e majority of mold claims are being filed, also has contributed to U,e rise in mold 
claims. Their theory is that contractors out comers and used unskilled workers and 
lower-quality building materials to keep up with the de,mmd (or new housing. Low­
quality constmctioo potentially can lead 10 water damage, and ,vater dama'ge poten­
tially can lead to mold growth. Of course, the publicity sur('Oundl.l)g sensational jury 
verdicts in a few mold cases also has contribute_d to the surge in mold cJaims. 

Whatever the reason for the sudden obsession with mold, it is now being blamed 
for a variety of healtll comp)aints from'diiziness, chronic fatigue. nosebleeds. 
headaches, and respiratory ~lnesses 10 impaired immune function. nwntal confu­
S\00. asthma, and even some ~ancel'S'. ln addition to filing personal injury claims, 
many are blaming mold for damage -t() property aod reductions in property values. 



The nmionwide rise in mold clalm., 
comes wilh a staggering price wg. For 
cirnmplc. during the year 2001. mold· 
n:latcd expenses cost the homeowners 
U1surnncc industry well over S 1 billion. 
As n resuh, many insurers hnvc b(.-gun 
issuing special endorsements to exclude 
covernge ror mold-relrucd cluim.~. Other 
i11surers hnvc stopped writing policies 
altogether in slUles, such ns Texas tutd 
Florida, with large numbers or mold 
claims. 

This costly trend hlls round its way 10 
Alabanm. Most Alabama lawym who 
pruaicc con.siruction defect or l:mdlord­
tcnnnt litigation already have hnd their 
lirst confrontation with mold. Real cs1n1c 
lawyers now regularly consider mold 
issues in rcnl e.~t..ruc trnnsac1ions. ond 
there hns been n sharp increase in law­
suits aJJeging nondisclosure or prior 
wn1cr damngc nnd mold in rclll cs1n1c 
tmMactions. 

Wlicn thinking about mold. the th= 
key things 10 keep in mind arc cuus:111ion. 
cn1wu,on nnd causation. Undemanding 
the vurious potentilll cuuses or indo<ir 
mold growth can help prevent it from 
developing in the first pince. Ir mold 
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does develop in n home or office build· 
ing. successful remcdintion requires that 
the underlying cause of tbe mold be 
addressed. In addition, pinpointing the 
underlying cause or mold is frequently 
critical to tle1cnn1n1ng ,vhether insurance 
coverage for rcmedi:uion cosis. propcny 
damage. nnd pcrso11nl injury claims 
exists. Fin:illy, in tho event of an alleged 
personal injury claim l>ased ou an occur­
rence of mold in u home or office build· 
ing. :umcking 1hc alleged cnu,:uive link 
between the mold and the purported 
injuries is one of the most effective ways 
to successfully respond to such a claim. 

With the._<c point> in mind. this article 
is intended to provide n general overview 
or mold Utigotion. •n,~ first sec,ion out· 
lines some of the potcntl:il defendants 
and theories of recovery. The second sec· 
tion is an introduction 10 rnold preveo­
lion. ·n,e third section discusses general 
guidelines for the remediation of mold­
infested propcny. The founh and fifth 
scc:tions focus on the defense of and the 
u.~ or expens in mold lawsuits. The 
sixth section i~ n geneml discussion or 
some of l11e key insuronce coverage 
issues relo1iog 10 mold. 

Potential Mold 
Defendants 

The list or potential mold dcfondnnllo 
include, p11nies-whose actions .,re 
ullcgcd 10 have contributed in some wny 
10 conditions conducive to m<1ld s ••ttwth; 
pan ies who fail 10 properly rcmcdimc 
mold g_r<,wth; panics wh9 fail 10 disclose 
prior mold infestations or conditions 
which could lend 10 mold infc,uuion<: 
and pamcs who fail 10 detect mold inres­
mtion.s or conditions which could lead to 
mold rnfe<tohons. 1be list of potential 
mold clcfcnd:mlS is pr:,ctkally endless. 
but may include sellers of rcnl esm1e. 
rcnl cs1n1c agents, gcn/:ml c:omrncLori.. 
roofing. plumbing and }IVAC con1rac-
1ors. engineers. architects. building own­
er:, und mnnugcrs, building matcritLI, und 
applinnce manufacturers, building nnd 
home in.,pector.;. employers. ,osurnnce 
earners. and cnvironmcnul tc>ting and 
remcdianon lirms. 

Possible causes of action ugninSl these 
potcntlnl defendants include negligence 
riguin.,1 building inspectors, contructors. 
nrchltcoL~. :and remediation firms; breach 
or implied wn,mn1y of habitubility 

LL.M. Program in Taxation 
Augu st 2003 - July 2005 

• Tau ght throug h dista nc e !earn ing to cla ss room s 
tentatively planned In Birmingham, Dothan , Floro nco, 
Hunt s ville, Living ston, Mobile , Montgomery , and 
Tuscaloosa. 
• Expert instruct ion by fac ulty members of Th e 
Univer s ity of Alabama Sch ool of Law and well-ll nown 
pra ctitioners . 
• Class es mee t Wedn es day nights from 6:00 • 8 :00 
p .m. and Sa tu rday mo rnin gs fro m 9 :00 • 11 ;00 a .m. 

To request an applic ation , con tact : 
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agaimt landlord;: bad foilh ngnin.~1 in.~ur­
ers thnt do not respond promptly or :ide­
gua1ely 10 fll()ld or" uicr dmnngc clnims; 
fu\ud 11nd ,uppt"C,):Sion ngninst propeny 
seUct$ and real cstntc ngenL, who do llO( 

disclosc prior mold or moi>turc problems: 
product liab1h1y or negligence ngain.<;t 
building mnuiriats and appliaooe manufac:­
turcr-: und workers· compensotion claims 
against employer,, whose employees nre 
exposed IQ mold in the workplace. 

Cmts~tion is deci,ivc in determining ir. 
nnd 10 hut dcj\rcc. nny or these po1c11-
1i:tl dclcndUnlS may be linblc in u mold 
cas~. In Alnbnma, n join t nnd several lia­
biUty jurisdicuun, a dcfcndnnt can try 10 
use cxpcn tc, tirnony tO show thnt its 

action, did not comnbuie in any way tO 

the mold j\tOWth. In a comp:irntivc foul! 
jurisdiction. n defendant cnn use cxpen 
testimony to ~how thnt thc lldions or the 
plaintiff or or other defendants were 
more s1gmfic,.intly cnusnlly related to Ille 
mold grow1h than 11$ own ae1ions. 

Mold Claim Prevention 
111c bcl,1 w11y 10 pnivem mold claims is 

10 prcvcm mold. Mold needs bolh a food 
source nnd n w111cr source In order to 
~1rlvc. Food i.ourccs ror mold ore plemiful 
indoors nnd include wnllpupcr. drywaU. 
ceiling tiles, und carpeL h is almost 
unposs,ble 10 eliminnic mold rood sources 
from mo,1 slntetures. bccruose these food 
so= urc also u..erut boilding m:uerials. 
'Jbcreforc. the key to prc,-enting mold is 
eliminating ":ucr S<ltll'Ct'>. 1n houses und 
office buildings, winer wurccs which t~ 
icnlly cun lc.'111 to mold include sudden 
C\'cnt, ,uch .l\ Ooodl<. winds1onns. nnd 
acute plumbing lellk, ; s1ruc1uml problems 
such lcn~')' roofs 1111d dnmp bascnienLs: 
mod chronic pmhlcms re.•uhing from poor 
mni111cnancc. such n, slow plumbing or 
HVAC sysic,n lcaks. 

During the construction or rcmodelinj\ 
or o ,tructu rc, con1rac1or;,, architects, 
engineers ond designers must consider 
un nvcnucs or poteniinl ,vn1er inirusion. 
and lhl:n dci.ign and construct the build­
ing to prevent ,uch intrusion. Key wan,r 
control s1ra1egics include grading the 
lnnd to <lope "" ay from the boilding to 
prevent water from collecting at the 
foundn11on; wruerproofing the founda­
tion: insialling odcqunte na.,hing, gutiers 
and downspouts 10 entry wmer away 
rrom the buildint: ensuring adequate 
vcntilmion of cruwl spaces, bnsemen1s 
:ind nuics: venting sho\vcrs and n1oisture-

generating oppllances to the outdoors; 
and ttfrnining from lns1J11ling carpet in 
moi>turc-pronc = such as b:isemcnts, 
bathrooms and kitchen.. 

Employers. boilding OWJlE_IS, nnd prop­
eny nWl;tgers need 10 regulnrly inspect 
boilding$ undcr their control for evidence 
or water damage. II' damnge is found. 
prompt action shnuld be tnkcn 10 loc,.i1e 
and correct the source of the wntcr incur­
, ion. Any wet or dnmp spo1s should be 
cleaned :md dried wllhin 48 hours to pre­
,•cnl 111old gr<,wth. 1l1csc same panies 
also sbould perform regular mnin1enance 
on plumbing. HVAC systems. appliances, 
roofs :1nd gu11crs. nnd ,nnimnin indoor 
humidity levels 10 prc\'ent mois1ure con­
de05'llion. 

BuildinJ! -rs and nlllnngtt<. employ­
""'· .wd ptOpcny 1111d casu:ihy insurers 
should respond promptly 10 rcpons of 
waler cbm:igc. Timely clcrul up and repair 
or w:ucr damage can prc,'C11t or minimize 
mold growth. Moreover. p:mies 1hnt 
respond 10 rcpon., or wmcr damage wilh 
ewe am nvoid 1hc Ill will tl1n1 mny lead 10 
nc.rimonious litigmlon down ~1c road. 
Defendants in scvcml or 1he lnrge-vcrdic1 
mold cnses which b:ive been reponcd. 
either igi,ored complrun1s of water dam:oge 
und mold. or delayed their responses to 
those complaini:.. 

In real c,uitc trnnsuctioru.. propeny 
sellers and their agents ~hould di.~lose 
prior wntcr da11~1ge nnd mold. Propeny 
with a ~ignilicnnt mold history should be 
inspected by n profc\>ionnl. who then 
can provide documcntn1ion of remedia­
tion. In fact. n growing number of pmen­
tial home buyer,, arc demnnding pre-pur­
chase mold 1e,1iog. In Slntes such os 

Texas. where mold clulms se nermcd 
$853 million In in,umnce losses in 200 I, 
many prospective homeowner, cannot 
gc1 insur:incc wilhou1 n pre-purchase 
mold rcpon. Culifornin hns enacted the 
Toxic Mold Di.c losure Ac:1. which 
requires anyone selling. lca.,ing or tmns· 
femng propeny to disclose any known 
pou,n1ial dnngcrous mold problems. In 
conjuoction with the ACL the California 
0<,pan.mcnt or Health Sen ices is expect­
ed to dc,clop pennis.ible exposure limitS 
ror mold.< by July I, 2003. Other s1J11es 
are considering similnr mold disclosure 
legi,slntion. 

Mold Remediation 
Smell nnd sigh1 nro 1he bcs1 ways to 

dc1eet mold. According to 1he Environ-

menial Pro1cc1ion Agency (EPA). if mold 
is readily apparent, u:s1, 10 identify the 
type, or mold pn:,ent or measure the lev­
els of mold pre1Cnt nre not needed. 
Rather. the EPA recommends that any 
mold be cleaned up nnd nll sources or 
wntcr iniru.,ion rep.~ircd. Mold ICSts are 
oflen C.Jtpensive. and can produce incon­
clusive or misleading resultS. 

If a pony ncvcnhcless bclic"es i1 is 
neccssnry 10 1es1 for mold. the testing 
firm should be ,c lcc1ed with c:1111ion. 111c 
boom in mold clnlm, hns caused mold 
1esti11g and remcdio1lon lirms to spring 
up quickly. nnd the mold remediation 
industry is lurgely unregulated. Some 
compan,cs nnd individuals have 1:tken 
advantage or ~1e media hype 10 ch.trge 
innlltcd price5 for 1hcir services. To 
avoid po1enual con01c1S of interest. the 
firm rclJlill<!d 10 do the le.<ring should not 
also be hired 10 do the remediation. In 
ruldition, it i, imponnnt to ensure that a 
testing fum which tnkc, indoor nir sam­
ples ulso concurrently mkcs outdoor air 
sample.<. to establi.sh baseline levels of 
nn1urnlly occurring mold. An extremely 
crude rule or thumb i~ thm indoor mold 
levels should 1101 be signir.cm11ly higher 
than outdoor mold levels. 

Regnrdle<~ of whether testing is done. 
the key thing to remember about the 
remediation or mold " th:11 iL i< no1 
enough ,imply 10 c!L-an up the mold. 11. i, 

crucial thut 1hc ultinmtc cause of the 
mold be addrcsstd. or !he problem will 
simply recur Tlic El'A Md 1hc Ccnie,,; 
for O,se.i_sc Comrol (CDC) have provid­
ed general guidchncs for mold reme<lia­
tioo. If mold ,s found. tJ1e first step 1s to 
identify und repair 1l1e moisture source. 
ln most c11'e$, lhe mold then cun be 



the affected area should be promptly 
wiped down will, a ten percent bleach 
and water solution 10 pre,e,it mold 
growth. 

New York City is t11c first jurisdiction 
10 issue guidelines ror 1110\d rcmcdintion, 
but other jurisdiction~ are expected 10 
follow su11. The Guidelines on 
Assessment and RemM/mion of Ftmsi in 
/ndoar E11vlron111e111s, issued by the New 
York City Oepanmen1 of Hcolth in 2000. 
arc llOI legal mandates. because there we 
presently no fodeml. suue or municipnl 
rcgulnuous whicb cswblish "safe" or 
"unsafe" levels or mold exposure. 
However. the Guid•linrs do recommend 
different methods or mold cleanup 
depending on the nmoun1 of mold present. 

Caliromiu. Texus, New Jersey. Indiana 
nnd Maryland have organiu.-d tru,k forces 
or proposed legislation with a view 
toward establishing mold exposure 
guJdellncs. In June 2002. Congressm:m 
John Conyers or Michigan introduced 
federal legislation to regulate mold 
inspec1ion and remcdiniion firm~. nnd 10 
coordinmc mold research among various 
fodeml agencies. A simllJlr btll i,. c~pect­
cd 10 be inlJQduced In the United States 
Senate this yeas. 

Defending Mold Claims 
Causation is the Achilles heel or n 

mold claim. A plaintiff in a mold person­
al injury case muSI cswblisb causntion on 
a number or dlfferont levels. First. she 
must estublish the presence or mold 
Second. she must demonstrate the cause 
of lhc mold and rel(lte thnt cause to n 
specinc defendant. Third, she must 
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dcmons1nuc nctu,d exposure 10 ll1e mold. 
Founh, she must csrnblish thnt the expo· 
sure wa., a dose ,urficient 10 cuu,;,, health 
cffce1s. Fifth. she must csuibli>h a suffi· 
c,cnl c:iusative link between her ollegcd 
health problems nnd the specilic type of 
mold round. 

h is difficult for a plnin11IT to succcss­
ruUy estabhsh causnLion on ull fi,e lev­
el,.. First, there nre no accepted standards 
for mold sampling or for intc1'J)rctiog the 
dnm coUectcd from such sampUni:­
Sccond. even if mold is pto\'<'n to be 
prc:scnl in an indoor environment, pro•· 
ing nctual hu1nnn exposure cun be quite 
diOicull. Take, for ex.ample. the cuse of 
Su1chybotry>, a blxk mold which can 
mJ..c hold in buildings which have sus­
lllincd water clnmnge. Stnchyborrys 
spores are large and sticky and 1cnd 10 
scuk quickly. 11lcrefore. the) nrc not 
ca.<ily airborne. E,en if a building bas an 
extensive and active Smchybo1rys infcs­
m1 Ion, Stacbybotrys spores mrely wi 11 
show up 31 1111y ~ignificant level in air 
~mpling tests. A, • nosult. 11 is difficult 
for a plnintiff to prove inholotion expo­
sure to Stachybo1 rys and even more diOi­
cull to prove thnt the exposure hns been 
31 • level suffic,cnt 10 = hc41th 
cffcci,.. If tJ,e mold is growing in a bid· 
den area, the chance of exposure through 
con1nc1 with the ~kin is al,;o extremely 
10 ..... Moreo,·cr, beau.o;e there 11re no dh· 
11nc1 b,ological markers of Slllthybouys 
exposure. there ure no simple blood or 
urine tests to demonstrate individual 
exposure. 

Third. most plainti.ffi; · ex pens in mold 
eases rely on nir or bulk ,ampling. which 
provide less rclinblc darn than 1he human 
dose-response dalll 1ypic:illy preferred in 
alleged toxic exposure cases. Air snm­
pling is unreliable, in p;in. because nir 
punlclc le,•els vnry widely and continu· 
ously according to changes in tempem, 
turc. humidity, mechanical duaurbnncc. 
H VAC operation, fan and ,'3Cuum clean• 
er use, and humnn and ani111nl 1rnffic 
1 hrough lhe urcu. Bulk sampling, which 
in its simplest fonn consist,. of pressing 
clear cellophane tape again,1 • mold­
contnminnted surface to luicr be analy1.Cd 
by II lab, h:is its own disadvnmages. TI1c 
idenillicntion or mold in n surface sam• 
pie does not neccssnrily dcmonsuatc iliat 
human exposure bas taken place. bccau.c 
mold can be present on a surt'uce withOut 
llispersing particles into the air. Without 

proof of a mode of hunmn traosmis<ion. 
ei~1er by ingestion. inhulation, or direct 
contact with the skin. it is scie_n1ilicnlly 
impossible to link human health com­
plnints to the presence or mold. 

Pounh. lt i~ difficult for a ploi111lfl'10 
estoblish u sufficient cuusaLive link 
between hcnlth problems. other than 
allergies, and mold. It is well :iccept~'Cl 
among the medical eotahlishment thm 
molds cu11 cm1!<e common aUergic rcnc­
tions in sensitive individuuls. which 
make up about 1cn percent of the popula­
tion. The claim that hn.~ been nu,king 
headlines. however. i,, that cenain molds 
produce byproduct-I. known a., mycQtox· 
ins. which allegedly can c:iu.sc "toxic" 
health effects. such as memory loss. pul­
monary bleeding, chronic fmiguc. und 
ncurolo~ic11I damage, even in non-scnsi­
th,: individuals. At this time, no reliable 
medical evidence exists 10 suppon this 
claim. Many of the symp1oms which 
allegedly result from mold e.xposu,·c, 
such a., chronic futigue, are subjective. A 
wide variety of nltcmath-c cau.es . rang­
ing from smoking 10 other illnesses. 
actually rnny account ror alleged mold­
related ,ymptoms. Punhcr. no adc<1ua1e 
epidemiol~cal rescm-ch about mold and 
its cffccts on human heahh cxi>t< 
because mold is so widely found in 1hc 
omuml tnvironmcnl. TI1crefore. It ls hard 
10 find unexposed indMduals wbu cnn 
set\ c as a contr0I gsoup for epidemiolog­
ical study. 

Cc11nln molds do produce byproducts 
called mycotollins. There arc a row docu­
mented cases of human illness related 10 
exposure 10 unusually high levels or 
mycomxins, but none of these cuses are 
linked 10 living or working in water, 
damaged buildings. Por example. >Orne 

Russinns who ate sub,1an1ial qunmities 
of mold,eoniaminotcd groin during the 
World Wor U siege or Smlingmd devel­
oped gastrointestinal disordc~ related 10 
mold. 1berc also buvc heco i;omc rcpons 
or cn,,es or hype~ns,uvity pneumoni1is 
("fanncr's lung") nmong agriculwrol 
workrrs exposed to extremely high levels 
of mold spores while working in silos 
with Jnrge amount,. or ,nold-<:on1:unina1-
ed gmin. These coses. however. nrc 1101 
relevrutt to the types or mold clnlms in 
the ne~ and in the couru today. 

Myco1oxin-produc1ng molds "hich 
may be round in wmcr-dnmagcd build­
ing< include PeniciUium, Aspcrgillus. 
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and Su,chybotry>. 'lne news medta have 
portroycd StuchyllOll)'s usu "toxic 
mold;' even though no toxic effectS have 
been scientifically prcwen. As n 
September 2002 n:pon of th.: TeXl\5 
Medical A,SO<!iution·;, Council on 
Scientific Affairs concluded. public con­
cern ubout advc,-c, health effects due 111 
the inbulut,on ,,r Suichybotcys spores irl 
wa1er-d:11nuged buildings is not suppon­
ed by the ex,stlng scientific and medical 
literature. 

11 10 only ropc,ri in the peer-reviewed 
medical literature which has suggested a 
potential link bct,vcen inhnlotion expo­
sure ti) S1~thybo1rys in the non-industrial 
context and hum:m illne<~ is-a 1994 
CDC invcstigniion or pulmonary hemor­
rhage on inner-city infantS m Cleveland. 
A number of the affected infru11, lived in 
water-damaged public housing where 
Stochybotryi. wa:, Inter found. The CDC 
ulunuucly determined thnt the methodol­
ogy ui.cd in ii• invc,Ligation wns flawed, 
partly bo..-cause it c1id not account for 
altcmutJve cnu~es of illness. such as poor 
nutrition und the ,m11king habits of 
cohnbitunt~. und 1,unly because the air 

sampling method< used by the 
researchers were overly aggressive. 
thcn:by skewing the results. In January 
20()2, the CDC comm,s,;ioned the 

hlllitutc of Medicine 10 begm 3 new 
study on 1hc relntioo~hrp or moldy 
mdoor cnvuonmcnt> to human health. 
The: !,\udy ,s expected to be completed in 
llJC late ,ummer or fnll or 2003. 

Use of Experts 
Be« ,usc c:iu<ation is $UCh a key issue. 

mold cnses usui,lly boil down 10 a baule 
of the experts. The type., or experts 
which n,ny be used in mold cases 
include ~ln1c11rrnl engineers, architects. 
contructors. onduwiol hyg1enis1S. micro­
biologists. mycologists. allergists. immu­
nologi<L<. toxicologisis. neurologistS. :ind 
neurop,;ycholog,sts, among others. 
Structural cngin~cr<. ruehitN."tS and con­
tmct~ may he u~ m identify the 
..ourco and cau..cs of mold. Industrial 
hygienists mny be u"'d 10 measure the 
lrvcl~ of mold In th< budding and identi­
fy die types or mold present. 
Mycologists are mold eKJ)erts who may 
testify obou1 the types of byproducts pro-

duced by certain molds. Medical cxpens 
11re needed to asses. the alleged link 
betw1'cn mold exposure and clnimed 
hc.ilth cffcctS. The need for so many 
c,q,cm obviOu$ly mokcs mold c:tses 
cxpen<hi, to prosecute and defend. 

Motion~ to ~xclude ei<pen testimony 
nrc pivotal in a mold case. The standards 
used 10 cvah1atc such motions differ 
depending on the jurisdiction. Federal 
cou~ and some •tnte couns apply the 
Oexible st1111dard :111iculatcd by the 
United Stntes Supreme Court in D011berr 
,,. Merril( VtJH' 1>/,ar1nnce1aical.r, Inc., 
509 U.S. S79, S89-94 ( 1993). Daubert 
requires an expert's opinions to be rele­
vant aud reliuble in order to be admissi­
ble. There i< no p:iniculur test for relia­
bility under Da11ber1. but factors a coun 
mny consider in dciennining whether an 
expert's opimon i~ reliable include: I) 
whether the cxpcn's theory can be 
cmpuically 1c:.11cd: 2) "!tether the 
expen·o theory or Mudy has been pub­
lished or ,ubject 10 peer re,•iew; 3) 
whcU1cr the known or potential rote of 
en·or is occeptuble: nnd 4) whether U1e 
expert'< 111e1hod I$ gcncmlly :occepted lo 
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the scientific community. A/1.rrate Ins. 
Ca. v. Hugh Cole Builder, Inc., 137 
F.Supp.2d 1283. 1286 {M.D. Ala. 2001}. 

Alabama state couns still apply !he 
·'general acceptance" test set forth in 
Frye v. United States, 293 F. 1013, 1014 
(D.C. Cir. 1923) to assess the admissibil­
ity of expen testimony in civil cases. 
Slay v. Keller Industries, Inc., 823 So. 2d 
623. 625-26 (Ala. 2001 ). Under Frye, a 
witness who offers opinion testimony as 
a scient·i fie expert must show !hat he or 
she relied on scientific principles, meth­
ods, or procedures !hat have gained gen­
eral acceptance in lhe field in which !he 
witness is testifying. Slay. 823 So. 2d at 
626. 

Effective use of the available scieoci:fic 
research, which finds no causal relation­
ship between mold and aUeged "toxic" 
health effects. should afford a defendant 
a good chance of excluding a plaintiff's 
expen testimony under Alabama's Frye 
standard. lo addition, Alabama's standard 
for medical causation is high, requiting a 
showing of probable, rather than possi­
ble. cause. See Tidwell v. Upjolm, 626 
So.2d 1297, 1301 (Ala. 1993) (medical 
causation requires a slrowi11g of probt,. 
ble, rather than possible, cause). Given 
!he many levels of causation lhai a mold 
personal injury plaintiff must establish, 
he or she likely will have significant dif­
ficulty meeting this standard. 

Insurance Coverage fo r 
Mold Claims 

Causation is also crucial 10 insurance 
coverage. Most mold claims are either 
first pany claims against propeny insur­
ers or third party claims against contrac­
tors or olher parties under CGL. worker's 
compensation, or other liability policies. 
Regardless of the type of policy 
involved, determining !he cause of the 
mold is frequently the key to determining 
whether coverage exists. This de1em1ina· 
tion typically requires expen testimony, 
which affords the panies yet another 
opponunity to use the Frye or Dauben 
tests to exclude !heir opponents' ex pens. 
Many of the potential insurance coverage 
questions raised by mold claims are 
beyond !he scope of !his arti.cle. 
However, two panicularly imponant 
issues include the enforceability of mold 
and rot exclusions. and !he applicability 
of pollution exclusions to mold claims. 

Many insurance policies include gen-

eml exclusions relating 10 mold and rot 
For example. a typical homeowners poli­
cy excludes from coverage losses caused 
by "smog, rust or other corrosion, mold, 
wet or dry rot.'' The Alabama Supreme 
Court has enforced this type of exclusion 
with regard to losses caused by rot, but 
has not yet addressed the exclusion in 
the mold context. See Koch v. State Farm 
Fire and Cas. Co., 565 So. 2d 226, 230 
(Ala. 1990). 

Some policyholders successfully have 
circumvented mold exclusions by argu• 
ing !hat a covered event, such as a wind· 
storm or burst water pipe, is the ultimate 
cause of mold, making mold simply a 
result of the covered loss. Policyholders 
have used various policy terms or legal 
theories to suppon tliis argument. Among 
the1n are "ensuing Joss" provisions and 
the "efficient proximate cause" doctrine. 

An "ensuing loss" provision is a writ­
ten provision in an insurance policy 
which often follows a mold and rot 
exclusion and provides that the policy 
nevertheless insures •;ensuing covered 
losses unless another exclusion applies." 
Detennining whether a loss falls within a 
mold and rot exclusion or is covered by 
an ensuing loss provision typically 
requires a significant amount of causa­
tion 1es1imony. Various courts have come 
down on both sides of this issue, depend­
ing on the testimony. See Schloss v. 
Cincinnati Ins. Co., 54 F.Supp.2d 1090. 
1094-96 (M.D. Ala. 1999), aff'd, 21 I 
F.3d 131 (11 tit Cir. 2000) (11np11blislred) 
( rot-related damage 1101 saved from 
excJusion by ensuing loss" provision); 
Home Ins. Ca. v. Dennis D., 2000 Wl 
1441 /5 (Rex. Ct. App.·Ho11sro11, Feb JO, 
2000) (1111p11blislreti opinion) (mold-relat­
ed damage saved from exclusion by 
"ensuing loss" prov;sion). 

Another causation-intensive argument 
which can be used to circumvent mold 
exclusions is the "efficient proximate 
cause" doctrine. This doctrine provides 
that when an insured can identify an 
insured peril as !he proximate cause of 
the loss. coverage exisls even if subse­
quent events in the causal chain are 
expressly excluded from coverage. 
Bowers v. Farmers Ins. Exchange, 99 J 
P.2d 734, 738 (Wash. App. 2000). In 
Bowers, a Washington appeals court held 
that several tenants' marijuana cultiva­
tion, which cre.ited a hot and humid 
atmosphere in the basement of a rental 

house, was the efficient proximate cause 
of mold damage to !he remainder of the 
house. Because the efficient proximate 
cause of the loss was lhe covered vandal­
ism of the marijuana-growing leuants, 
the landlord's insurance policy covered 
the mold damage, despite the fact that 
the policy contained a mold exclusion. 
991 P.2d at 738. 

In another case, the Eighth Circuit 
Coun of Appeals reversed a summary 
judgment for a homeowners insurer for 
fttrther findings as 10 whether a burst 
water pipe (a covered peril) or mold (an 
excluded peril) was the efficient proxi­
mate cause of the policyholder's loss. 
Shelter Mutual llls. Co. "· Maples, 309 
F.Jd 1068, 1070-71 (8th Cir. 2002). In 
contras~ a federal coun applying Arizona 
law held that a standard mold exclusion 
precluded coverage for mold, despite !he 
fact that a covered water event was the 
ultimate cause of the mold. because 
Arizona had not adopted lhe efficient 
proximate cause doctrine and because 
!he policy expressly excluded coverage 
for losses caused by mold "regardless of 
any other cause or event contributing 
concurrently or in any sequence to lhe 
loss." Cooper v. American Family Mutual 
Ins. Co., 184 F.Supp.2d 960, 962 (D. 
Ariz. 2002). 

It is unclear where Alabama couns 
will come down on the "efficient prO>ti· 
male cause" doctrine. Alabama adopted 
an .. efficient proximate causationu stan­
dard in \Ves1en1 Assurance Co. v. Hann, 
78 So. 232 (Ala. 1917). However, the 
Alabama Supreme Court has held that 
the purpose of !he standard is to construe 
spare policy language and !hat !he stan­
dard should not be elevated to a public 
policy principle used to invalidate unam­
biguous policy language. State Farm Fire 
& Cas. Co. v. Slade, 747 So.2d 293, 314 
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(Alo. 1999). N<> Al3bamn nppell3te coun 
bas yet ruled on lhc application of the 
"efficient proxima1e c::iusation .. sllllldard to 

mold-rem~ claims. 
Some insurers h.m: tried to im-oke the 

pollution cxcl~iom which appear in many 
homeowner$· and commercial policies to 

deny covcrngc for mold claims. A typical 
pollulion exclusion precludes coverage for 
losses cuused by ncmal, alleged or lhrcat· 
ened release. discharge, escape or dispersal 
of .. com:u.ninants or pollutants," A "coo­
wninnnt or pollumm" is typically defined 
ns nny irrit:1111 or comn,ninnnt which can, 
after its relC:L">C, cau.<e or thre:uen damage 
to bumun health or propcny. 

As of this writing. there nre few reponed 
decisions regarding the applicarioo of pol­
lution exclusions to mold clalms. In 
lL>·trt'ntt " Unircd Stntu Fid~lity & 
Guaro,,1)1462 N.\V. 2d 218. 212 (\Yu. 
1990). o Wisc:oosin :,ppca1s coun held th3! 
the pollution cxclu.orion did llQI apply to a 
mold claim because no conlll1nin.,nls were 
released into the cnvironmcnL 1lie mold in 
the building m issue wt•~ allegedly the 
result of moisture trnpped within the walls 
of the structure. It/. ·nie coun reasoned ~uu 
the fact thni the mold grew over time as a 
result of the conditions in the building 
mcnn1 thnt it wr•~ not dischnrged. dispersed. 
or released into the environment undef the 
terms of the pollution exclusion. Id. 

On the other hnnd, a f edcral coon in 
Texas rca:ntly held th3! a pollution exclu­
sion precluded CO\'Ctagc for a mold claim. 
l.aingto,1 l1L<1trtlll« Co. \I Unity' 
\l'attJford-Foir O<iks, 1.Jd., 2002 WL 
356756. •J (N.D. Ta. 2002) (slip opinion). 
In u.ri11g1011 /11s. Co., the insumncecom­
pru,y prese nted expcns who testified that 
when mold proliferates, ii produces both 
reproduclivo sp<>res and secondary byprod· 
ucis {mycotoxins) which are released into 
the environment. It/. The coun wns per­
sundcd by the expert testimony. aod con­
cluded that the release or reproductive 
spores nnd mycotoxins brought the mold 
claim within the pollution exclusion. Id. In 
so doing. the coun noted tbal the Texas 
Supn,me Coun had broodly inierpreted the 

term "pollution" in previous insumnce cov­
erage disputes. Id. (citing Nario110/ Union 
Fin, /11s. Co. 11 CBI Indus, Inc, 907 S. IV. 
1d 5/7, S/9 (Tu. l995)J. 

The Alub.mlA appellate coons h:sve not 

)'Cl 3ddresscd the applicwoo or pollution 
exclusions w mold claims. but are more 
likely to follow tlie /.ri•emnc~ approach 
than the Lexi11g10,, /,ct. C<1. approach, if the 
Alubamn Supreme Coun's prior decisions 
nre nny indicnlion. Unlike the ThxM 
Supreme Coun, the Alnbruna Supreme 
Court hus tended to construe pollution 
exclusions narrowly 1111d in Inver of cover­
age, (Xlniculnrly when indoor :ilr quality 
issues w involved. Su, e.g., F'l:merfield v. 
J\udo/xm /111/,11111ity Co .. -SO. 2d-, 2()()2 
Wl..3/630705. • //./7 (Ala. 2002) (poll11-
rion aclu.ri<NJ in londlonl's COi.. policy did 
not pr«/11de liability cm•eroge for tmanr 's 
leod paint pusonal inj11ry clnim); Alabama 
Ploling Co. " United Stores rtddiry & 
Guoront)' Co .. 690 So. 2d JJJ. JJ4-3S 
(Alo. /996) (111111111/nt:111n,r'., COL fXJliC)' 
wos construed liiHJro/1)' ro CO\'tr ,ui~ct· 
t!d t1ntl uni11tr1u/ed J11igm1ion of co111mni-
11ate., ituo 1Jro111ul1~YJtl'r).· Essa Ins. Co. ,~ 
A1'011dale Mi/ls, /11c., 639 So. 2d I 339, 
/34/42 (A/11. 1994) ({JQl/11tio11 exci11sio11 in 
liab/1/f)' policy 1111plle,l 10 ,wt11ral e,rviro11-
mt!ltf , 1101 ro i11door air quality). Given that 
mold cl:ilms nrc similar in many ways 10 

other indoor air quality claims, Alabama 
coons likely will be tductnnt 10 consuuc 
pollution exclusions to deny co,·erage foe 
mold clauns. 

Although many inswcn; arc excluding 
mold covcnge from their $llll1dard policies. 
some arc beginning 10 offer coverage 
under sepamte cnvironmcnllll policie.~. 
panicularly in the commercial context. 
This Lrend will likely Crcl\l e new cover­
age questions. 

Conclusion 
Mold litigation Is on the rise across the 

nation Md In the Slllle of Alabama. F'ums 
W1d individuals which have a good under­
Strulding of the potentinl causes of indoor 
mold will be better prepared 10 proteet 
lhcmsclvcs [rom mold lawsuils and clfcc­
ti,-ely handle mold infcsuuions should they 
occur. In the event a fim1 or individual is 
named as• dcfcndnn1 in a mold lawsui~ it 
is imponnnt for the lawyers representing 
lhni pany to focus on causntion, which is 
critical to detcm1ining whether coverage 
for tJ,e mold cln.im exists. defeating key 
clcmen1s of the clnim, nnd excluding plaln­
tili's cxpcn testimony m trial. • 
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An Examination of the Faragher/Ellerth Defense To 

HARASSMENT 
In the Workplace 

L itigation surrounding hosule wort environment or hnmss,. 
men1. be it sexWll. racial Of otherwise, is alive und well in the 
slate of Alabarnn.. as nny cmploymcru law nuomcy c:nn nllcst 

10. The Supreme Coun es1ablisbed wilh clnrity nn offimintivc 
defense that may be available to employer's who arc charged wi1h 
creating C)r main1aining a hostile work environment. However, as 

wrth aU rules there are exceptions nnd cavcrtl> Iha! nlU51 be 
examined cf05ely when litigating these cases, from bolh the 
plamult"s and defendant's perspec1ivc. Following Is on analysis 
of lhe Foraglrer/Ellen/1 affirmative defense nnd some of the per­

tinent cases that buve shaped this urea of employment luw. The 
purpose of 1his ruticle is only 10 provide n bnsic overview or the 

eleme111s or proof that 1hc Eleve111h Circuit rcc111ire.~ in l1s dcte,,nina­
tion of an employer's liability for workplace hnrassmcn1. 

Employer's liability for harassment 
The Eleventh Circuit has long held, thni: 

[w]hen an employee's ubili1y 10 perfom1 his or her job 
is compromised by discriminmory ncrs .. , nnd lhc 
employer knows it it is the employer Ihm has lhe nbiJi1y, 
and lherefore the responsibili1y, to :iddre<s lhc problem, 
whether the h3f3Sstr is a supervisor, • co-worker, u clicn1, 
or a subordinate. 

Coates v. Sundor Brands, Inc., 164 F.3d 1361, 1366 (ciling Vane.­
I\ Sowlitm Bell Tel & Tel Co .. 863 F.2d 1503, 1515 (I llh Cir. 
1989). However; the scope of I.has liability nnd whnt defense$ muy be 
u,-ailable depend on the relationship between the hnrn.~ and the 
ictim. S.-e Jolrruon " Booktr T. l\'ashington Broor/Nl1t1flg ~n ·ic-<", 

., 234 F.3d 501, 510 \ I Ith Cir. 2000). 



As determined by 1hc Supreme Coun. an employer is subject to vicarious liability to 
an employee for an actioru1ble hostile enviroomeo1 cre.1ted by a supervisor with imme­
diate (or sucecss,vcly higher) authority over the employee. Faroglt~r ,: Cil)' of Boea 
Roro11, S24 U.S. 775. 807 118 S.Ct. 2275, 2293. 141 LEd.2d 662 ( 1998): Burli11gron 
lnd11srriu. lt,e." Ellrrt/1, S24 U.S. 742 765 118 S.CL 22S7. 2270 141 L.Ed.2d 633 
(1998). No affirm3.u,·c defense is available. however. when "the $uperviS0f's harass­
ment culounmrs in a tAngiblc employment aetion. such as di1elmgc. demotion. or 
undesirable re:1ssignment." Id. 

A tuogible e.mployment action is "a significant change in employment stnua. such as 
hiring. firing. foiling to promote, reas~ignment with signilicuntly different responsibili­
ties, or n decision cu using o signific3Jlt change in benefits." Ell uth, I 18 S.Ct. 2257. An 
adverse employment nction coo also include "01her conduct lhnt niters the employee's 
compon~ntion, terms. conditions. or privileges or employment. deprives him or her of 
employment opportunities, or ndversely affects his or her stmus os fill employee." 
Gupta v. Florido lid. Of Rege11i,. 12 1 F.3d 57 1,587 ( I lib Cir. 2000). 

Hence. n Title V II plniotiff can cstoblish her entire primn fnr.i, cru;c simply by showing 
thtt1 she wos bamssed by o follow employee. and that the alleged hMI.ISCI' took a 1311gible 
employment l!Clion agninsl her. Ua111pallns \\ Mini•Circuirs, Lttli. /111: .. 163 F.Jd 1236. 
1247 (I llh Cir. 1998). When no tangible employment llClion is Ulkcn. the employer may 
then raise nn uflinnnu,-c dd'l!llSC. Faroghu, 118 S.Ct. at 2293; Elim/,, 118 s.a. at 2270. 

Elements of the Affirmative Defen se 
The l"amgl1u/EJ/utl, de.reme has two elemenis: (a) thnt the employer exercised =· 

sonoble Clll'C to prevent and correct promptly any sexunlly hn111SSing behavior. and (b) 
that the plnimiff en1ployec unreasonably failed 10 tn.ke advantage or nny preventive or 
corrective 011pom111ities provided by the employer or 10 avoid harm olhcrwisc. 
Faragher, 118 S.Ct. ot 2293; £ 1/erth, 118 S.Ct. at 2270. Both clements or tl1e dcfonsc 
must be s:ni~11cd ror the employer to avoid liability. and the dcJendnnl bcnrs !he burden 
or proof on both clcmcnL~. Frederick "· Sprim/U11lre,J Mn11nge111c111 Com/NIiiy, 246 F.3d 
1305, 13 13 ( II 1h Cir. 2001). 

Anti -harassment Policy 
While proof that an employer has nn anti•hamssment policy with • =nnb le com· 

plain, procedure ,s nor necessary in every instance as a ITUll ter of low. the need for a 
stored policy suitAblc ro the employment circumstnnces may appropriately be 
addressed on any case wbco litignting the fitst clement af the clefeme. f"orogl1er, 118 
s.CL at 2..'>93; F.llml,. 11 s s.a. at 2210. 

At the same time. M cmploycr's showing thal it h3s" hamssrntnr policy docs flOl OUU)­

m:uicruly s:ui,ry lb burden, as in the l".isc where an employer entirely fails to disseminate 
!he policy. Frrtl~rlck. 246 F.Jd at 1314. In Farogh~r. the Supreme O>urt hcW tha1 lhis 
affirmatiVll dcrcm,c was not available where the employer ( I) failed 10 disseminate itS pol· 
icy against ,e~ual hul'llMmcnt, (2) officials made no auemp1 to keep tmck of tlle conduct 
or sul)l!rvisors. 311d (3) the policy did not include any ,issumnce thot thc hnmssing supervi­
sors could be byp.isscd in registering complaints. Ftirnghe,·, 118 S.Ct. ot 2293. 

The 81evcnlh Circuit has held that ''dissemination or nn employcl''S m1tl-bomssmen1 pol­
icy is rundamemol to mooring !he requirement for exercising rcnsonnble cure in preventing 
sexual hr,m.~smc.11L Madray" Publlr Supi!mwwts, 2()8 F.3d 1290. 1298 ( 11 lh Cir. 2000). 

In determining ir n policy has been effectively published tl1c coun may consider 
whether the victim e,•c_r received the policy. whether it was po5ted. and whether it wos 
dear as to how a complaint should be lilcd. Su Fn,duiek. 246 F.3d at 1315. The 
Ele,·cmh Circuit alw considers how familiar management is with rhe policy and 
whether it is prc.\Cnl ,n the plaintiff's personnel lile. M/1/~r. 2002 WL 5354, •6 . 

Title VII'< dctcrrcnr purpose was clarified by a 1990 policy stntcmenl rrom the 
EEOC ··enjoining employer to estnblisb a complaint procedure designed to encourage 
victim, or harassment to come forward [without requiring] a victim to complain first to 
tbe offending supervisor." Motfroy 208 F.3d at 1298. Therefore n SCJ<ual harassment 
policy meets !he surndards sci by the EEOC in l990 by providing 10 employees alter­
nmive nvenucs for lodging a complnint olher thnn n hlll'llssing supervisor. Madray, 208 
F.3d at 1298. r'Or exnmple, the employer in Mt1drll)' designated upproprinre company 
representatives 1h01 were accessible 10 st0re employee.1 and then provided phone num­
bers, including a 101J. free number, for employees ro mnke complaints. Madray. 208 F .3d 
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al 1298. The EJe,.·enlb Cimiit held tl•"ll policy provided .-mployees 
with muhiple avenues for lodging a scxu.'ll hat:issment rompbinl 
outside lhe supervisory chain or command nnd was lhereforc suffi· 
cicnt. Madray. 208 F.Jd :u 1298. 

An employer does 001 always have to show chat it has a ror­
mnl sexual hnrnssment policy to niee1 ils burden of proof: for 
cxnmplo. n smnll employer may show they exercised reasonoblc 
cure IO preven1 and correct hamssmcnt through infom1al co111-
plnin1 mechnnisms. Frederick, 246 l'.3d ni 1314. 

However, unlike the employer of a small work force who 
migb1 cxpec1 that sufficient c:tre to prevcot tortious behavior 
could be exercised informally, largtr cmploym must provide 
lll()('C 10 csc:ipc liability for bQQilc cnvlronmeot:s. Farug/Jcr. 118 
S.Ct. nt 2293. 

Notice of Harassment 
When an employer has taken )leps. such ns publishing n rw ­

sonublc hnrnssment poljcy 10 prcvcm harassment in the work­
place. "nn employee must provide udequn1e notice that the 
employer's directives have been breuched so that the employer 
has the opportunity 10 correct lbe problem." Coates, 164 F.3d at 

1366. Notice can be provided in numerous ways. however. not 
all complaints by plaintiff's w-e considered sufficient to O'Clltc a 
duty for the employer 10 take acuon. 

For example, in Coates, the plain1ilf, Coates, CX>nfided in • 
co-worker 1hn1 she was being sexually hnrnssed and the co­
worker reponed it to the human resources manager on Coates' 
behalr. Contes. 164 F.3d n1 1364. ·n1c co-worker did not revcnl 
Concc.f ldentl1y when initially making the complaint. however, 
Coa1es Inter met wilb lbc HR manager and expressed her desire 
thm the harassment stop. ld. The Elevenlh Circwt held in thm 
si1ua11on thnt -11Jhis sci of encounters leaves no doubl Ihm 
employer was on notice of lhe hamssmcn1. ld. 

On another occasion. Coates asked 10 speak with her din,c1 
supervisor. howe,·cr when asked Ir the mailer was personal or 
professional, she indic:ued ii was personal and her direct super· 
visor responded she didn't hnve time to discuss personal mat-
1.ers. ld. At no time did Coates lndlca1e thnt she wished 10 lodge 
ti 6Cxunl harassment complnlnt. ld. ut I 365. Therefore, Ll1e Court 
held ~int plnintiff''s statement did 1101 create n reasonable belief 

that the problem bore on her worl. lire and needed 10 be 
addressed by her supcrvisot. Id. 

On yet another ~ion. Coates showed the plant manager a 
note from the alleged hara:;scr which was of a sexual nature. Id. 
However. she never indicaled that her receipt of the nOlC pre­
,ented a problem nbout which she was concerned or that she 
required the plant manager's immediate attention. Id. ·ni c Coun 
held thal the oonversaLion did 1101 "adcqua1ely apprise I the plant 
mnnngerl of the dimensions of 1he problem or even thn1 there 
wils o problem 1h01 required his nuemioo. and he could not 
therefore reasonably bnvc bceo expected to act to address iL" 
Coatl'S. 164 F.3d at 1365. 

The Eleventh Cin:uit 1w nlso held that. wbcrc the complain­
ing employee did not indicate that 1he incideru she was repon­
ing was part of an on-going p:iuem of sexually harassing bchnv· 
ior or that she wanted some 11c1lon to be tnken 10 stop the 
harassment, the employer could not have been expected 10 mke 
nction. Matlroy, 208 P.3d 111 1300. The rule seems 10 be 1ha1 
when a harassment policy Is In place, which clearly specifies 
the steps on employee should tnkc 10 repon bamssment, then the 
employer has established when it is deemed 10 have notice of 
the hnmssmenL Coaru, 164 F.3d at 1364. In other words, when 
ooe of the individuals dcsigoo1ed in an employer's policy to 
receive harassment complaints is infonned of harassment. !hen 
the employer l~ deemed 10 have been given notice sufficlen1 to 
obligate it 10 make a prompl oorrcctive response. Madray, 208 
F.3d m 1300. 

Employee's Failure to Report 
The second element of the defense. which must also be 

proven. is thot lhc victimized employee failed to put the 
employer on notice of the barns.smcnt. This element docs noi 
become an issue unless 1hcrc was some form or reponing proce­
dun: in place. While proof 1ha1 an employee failed to fullill thc 
corresponding obligation or reasonable care to avoid harm is not 
limited 10 showing an unrca.onable fnilure 10 use :my complaint 
procedure provided by the employer, n demonstration or 1he 
employee's failure will nonnnlly suffice to satisfy the employ­
er's burden. Faragher, 118 S.C1. nt 2293: £//er,/,, 118 S.Ct. 01 
2270. As the Court hos rellsoned, once an employer hos promul­
gnted on effective anti,hnrnssmem policy. "it is incumbent on 
the employees 10 utilize the procedural mechanisms established 
by the company specifically 10 address problems and griev­
ances." Madroy. 208 F.3d OI 1300 (quoting Farley " AmeriMII 
Ca.rt Iron Pi~ 115 F.3d 154&. ISS4 (I Ith Cir. 1997). 
Consequently. the employer cnnno1 be considered 10 have been 
pi,,ccd on notice of har&mcnt by informal cornplninis to indl· 
viduals not designated by 1he employer 10 receive such com­
plaints. M11dray. 208 F.3d 111 1300. 111is rule is very irnportun1 
when the notice alleged is con,tructive as opposed to nctunl. 

Constructive notice of hnn1.~men1 depends on the following 
foctors: (I} lbc remoteness of the location o( the harassment os 
compared to the locanon of management: (2) whether the 
harassment occurs inlcnnittently o,-er a loog period of tune: (3) 
whether the victims 1,1,'Cre employed on a pan-time or rull,umc 
basis: and (4) whether then: were only a few. discrete insuinces 
of har.ssment. Miller I\ Ktnll'ortlt of Dotlton. Int: .. -F.3d - , 
2002 WL 5354 ( 11th Cir. 2002)(citing Allen it 'f)•son Foods, 
Inc., 121 F.3d 642. 647 (I Ith Cir. 1997). Constructive no1icc 
ha.~ been found when Llic hnrnssment occurred daily, in Lltc pres-



cncc or 01hcrs and in the presence of management. Su Miller. 
2002 WL 5354. •5. 

Moreo,•cr. Ille e1cven1h Circuit IUls recognized that .. when tilt 
employer has promulgnted nn effective and comprehensive anli· 
hamssment policy 1ha1 is aggressively and thoroughly disscmi· 
na1cd 10 il!I employee~ an employee's failure 10 utiliz.c the poli· 
cy·s grievance process will prevent constructive knowledge of 
such harassment from adhering IO the employer. Miller. 2002 
Wl. 5354. •s (citing Farley. 115 F.3d at 1554). 

There are also circum.,tanccs where an employee's non-com­
pliance with the complnin1 policy may be reasonable under the 
circumstances. Fn,derick, 246 F.3d m 1314. For example, there 
mny be cxtcnuming circumstances ~101 might explain why lhe 
plain1itT foiled IO 1imcly use lhe complaint procedures. such as 
lhe fact ~llll she never received a copy of tbe policy and was 
unclear us Lo how 10 rcpon her complainL Fn,derick. 246 F.3d Ot 
1316. There ni:ty also be cvi~nce !hat she was persuaded by 
another employee 00110 pursue her complain1. Frrduick., 246 
F.3d at 1316. 1nc q~stion of whether an employee followed the 
procedures establis~ in the comJ>311y's policy in a reasonable 
ID3IIJ1tr is an issue of fact to be ~!ermined by a jury. Brrda 11 

\\'alfCamtra & \lidto. 222 F.3d 886. 890 (I Ith Cir. 2000). 

Employer's Response 
An employer need not nc1 instanumeoosly, bur must acl in a 

reasonably prompt mnnner 10 respond to lhe employee's com· 
plainL Frederick, 246 F.3d a1 1314 (citing Madray. 208 P.3d 01 
1302). In order 10 dc1crmine if an employer's response was 
approprime. the Conn 11111s1 de1en11ine when the employer had 
notice or the harassing behavior. Madray. 208 F.3d at 1299. Thai 

does not necessarily mean when the plaintiff complained. as 
notice of harassment c.10 come from Olbcr sources. ns well. 

Tiierc may be cases where the evidence indicau:s lhe employc.­
had notice or the harassment pnor 10 the J)3tly's complaint from 
otheTsourccs. For example. in /Nes v. Johnson CamrouJVarld 
&nicr.s, 168 F.3d 417,422 (I Ith Cir. 1999). nn HR employee 
h.'ld berud nbout the plaintiff's complaint and commented that 
people in the fire depanmenl were "up to uicir old tricks again." 
stnting that she had investigated the same complnints in 1991 but 
!hot no action was taken. Dus. 168 F.3d a1 423. The Ele,•enlh 
Circuit held !hat a jury could rcosonobly infer that the employer 
knew ~int harassment existed in the dcpa11111cn1 before the plain­
tiff made her complaint. Dees, J 68 F.3d ot 423. 

Plaintiff could also take adv:mtnge of nn "open door policy" 
as well. Su Madray , 208 F.3d nt 130 I. The Elevenlh Circuit has 
held that ''(a]n employer canno1 use iL, own policies to insulate 
iL<elf from liability by placing nn incrca.scd burden on a com­
plainant to provide notice beyond 1hu1 required by lnw." 
Madray. 208 F.3d al 1302. • 

Toni J, Bruta a 
Joni J Br ___ ....... ,...It .. am,,,;,.. 
si,,_,_ Mil Doc,oi I""' IIO ~-of-
-al llw., 1991,-. ... w,, 1-al llw Bl,ct 

- - .... , .... llw Socit!y, ,tu,, "'°"''<G 
fiO'.ll Vilt ~"°"''Y w, 1094 S110 It•- al tJte Fl!detal e.. 
AssaciaJiori, tt. Arill!c1r.11n 811r Auoc,,tbOI\ 1h11 8rm119'om Bar 
Assoclat1cr1, 11w: Mog,c. Ci1y 8.w A.1111c:ltt1lQl'I, the Al111>¥no 

UW'/OII ""°"'""' and 11w Atobomo S111, a., 

Take a moment now to check your 
address on any mailing label from the 
Alabama State Bar. 

Is it correct? 
If it isn't, you have until 
April 15th, 2003 to 
change it and still get 
it in the 2003 directory. 
Requests for address changes must be 

mailed, faxed or e-mailed to: 

Alabama State Bar 
P.O. Box 671 • Montgomery, AL 36101-0671 

Fax: (334) 26Ui310 or E-mail: ms@alabar.org 

I II f. , I \ II \ \I 1 I \ H } f H 121 



Howdo'MI: .. 
improve 

lhe image 
of the legal 
profession 

today? 

Our .. 
8 .IIS\'V• IS 

·0ne 
la~--.-tw• 

at• 
ti • ...... 

Alabama State Bar President-elect Fred D. Gray of Tuskegee hos chosen as his theme 
"Lawyers Render Servlce·ond is issuing a special Invitation to all local and specialty bar 
associations to join him In this statewide poslttve public image campaign. 

The Alabama State Bar has developed an eight -minute video presentation program 
ent itled ·10 SERVE THE PUBLIC: Available at no cost. materials Include a handbook with 
talking points, the video and brochures for dlstrlbutlon. The presentation con be used as a 
·stand-alone · program or as a port of any meeting program . Perfect for community , civic, 
church or school groups, this presentation shows the many ways that today 's lawyers render 
service to their clients. the ir communities and their profession. 

Your bar association Is Invited and encouraged to part icipate In showing this video at every 
opport unity du ring the com ing year. 

Please complete and return the form below to receive your own association's copy to use 
for this purpose: 

Association Name _________________________ _ 

Address _ _ _ __________________________ _ 

City/State/Zip __ __ _____ __ _____ _ _____ _ _ 

Contact person _____ _ ____________________ ~ 

Telephone _ __ _ __ __ __ __ E-mall _____ _ ______ _ _ 

RETURN FORM TO: Susan Andres. Alabama State Bar, 415 Dexter Ave .. 
Montgomery , AL 36104. by fox to 334-261-6310 or by e-mail to sandres@alabar.org. 
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A s the exccu1ive direc1or of 1he 
Alobnmn Appleseed Cenler for 
Luw & Justice, Inc. ("Alabama 

Appleseed''), I rnke 1hi~ opponunily lo 
introduce Ali1bama Appleseed 10 the 
membership or the Alnbamo Sm1c Bar. 
We arc n non-profit. lcgnl nod jus1icc 
ndvoc3C)I organiulic,n. Our mio;.~ion is 10 

idl:ntify in Alabama lhose pn,cticcs. poli. 
cies or other situa1ions 1hai hn,<t a detri­
menrnl and unfair imp:,c1 upon a segmem 
of the populn1ion ctcilling injU$lice or 
inequnli1y. TI1cn, through educntion. 
advocacy. cooli1ion whh olher groups 
nnd. when needed, li1ignrion, we seek 10 
achieve lusting posi1ivc nnd proc1ical 
cht1ngc 1)ln1 nl lcvimes 1he injustice or 
inequnli1y. I wus hln.'d Scp1cmbcr 30. 
2002 ns Alubnmn Appleseed's first exec­
utive director. 

As l have troveled around the smie lo 
inuoducc people 10 our work, l ba,-e 
noticed th:11 by the lime the words 
"Alnb.imn Appleseed" leave my moulh. a 
strange lllld perplexed cx~s.,ion appe:1r5 
on the face of the lisicncr. l immcdinrely 
sunnisc 1hcy nrc thinking: "Appleseed. 
what a strange name for n legal and j us­
tice advocacy group nnd where lhe heck 
did that n:unc come from7" Well, the 
munc obviously comes from the lcg­
endnry Johnny Applc.«:ed figure, who 
two cenru,ics ago. wnlked nround the 

H) JUI/\ \ I'll /\I \ I 

ea.stem United Sime.~ 1>lnming apple 
orchards. Not unlike this legendary fig­
ure, Alnbamn Appleseed also has cvery­
lhing 10 do with ,owing seeds. bearing 
good fruit nnd Msuring adequate provi­
sion for all. 

Alabama Appleseed Is the ocwest in a 
rnnionwide network of Slnlc legal aod 
justice advocacy cenlers cs1ablishcd and 
fostered by Tiic Appleseed Foundation in 
Washington. D.C. ("Appleseed 
Foundlllion"), In 1993, 1wo alumni class­
es of the Harvard Law School celebnued. 
rcspeclively, their 351h uod 30th 
reunions. Al these reunions 1he idea was 
originmed und presc111ed 10 both nlumni 
classes 10 toke some nctlon 10 establish a 
legacy of their c.lusscs Ullll would leave a 
more la.~llng legacy than any of their 
individual legal cnrccrs. This kernel of an 
ide:I geminu1cd in10 the idea lO form a 
nation:il non-profit orgnni7.ntion with the 
cJtprcss purpose nod mission to orgnnize 
and thercafkr help suswn independem 
swc cenu:rs duu would engage in legal 
and justice :idvocacy worl( focusing on 
the issues p,mlcular to each s1aie. In 
1993, the no1ionul organiuuion was 
formed and shonl y lherenfler lhree 
Appleseed centers were estnblished in 
Washington, D.C., New Jersey, and 
Mass11ch11se11s. Todny, there nrc 15 
Appleseed Cen1crs- d1e 1hrce original 

cemcrs. plus ones in Connecticut, 
I ndia1111. Chlcngo. Ncbm.,kn. Kansas. 
Oklnhomn, Texas. 1..<111isinn11. Florida, 
South Carolinn, Hownii. and Alabama. 
Our center here in Alnbnmn is 1hc newest 
Appleseed center. Each stnlc center oper­
ates indepcndcnily with its own board of 
directors :ind sets its own agenda. 

The organi1.ing Boaro of Di=tors for 
Alab:tmo ApplC:11CCd was brough t 1ogelh­
cr in 1999 and has been functioning 
since lhat dme. The organizing board 
consisted of n number of prominen1 and 
well-known Alabamian~. including for­
mer Govc n1or Alber! P. Brewer, fonner 
Chief Jusllce C.C. Torbcrl , Jr ., fonner 
Justice J onie L. Shores, J. Mason 
Du vi-;, Jr., and Oenn Kenned, C. 
Randall of the Univer.<ily of Alabama 
School of Law. In addi1ion 10 these indi· 
vidual.s (wilh 1hc cxcqnion of Mason 
Dnvis), the following persons currenlly 
serve on our board: Nick Cald~ ch3ir, 
Birmingham: Dean Joltn L Carroll of 
the Cumbcrlnnd School of Law. 
Binniogham: l;lcrmnn Cobb. Dothan; 
Gn.,: Cusinumo. Oadsden: Ju dge John 
B. EnJ:!nnd , Tuscnloosa: Mnrtha 
Jinright , Montgomc,y: Mercerin 
Ludgood. Mobile; 0 1wid Marsh, 
8inninghllm; and Dudley Reynold5, 
Bianinghnnt. J feel honored and privileged 
10 have 100 OJ)pomanity 10 work with such 
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a dislinguishe<l group. In 2001, Alabama 
Appleseed was organized as an Al:lbama 
oon-profit corporation and is a 50 I (c)(3) 
charitable organiwtion. 

We undertake new udvocacy projecL~ 
once a majority of our board agrees Lo the 
project. Curren~y. we have three advocacy 
projects. First. we are working on drafting 
and promoting recommendations on the 
way our judicial elections are held und how 
~= cnmprugns are financed As we all 
know.judicial elcctiort5 in Alabama have 
become ex.tremcly pru1isru1 and negative, 
threatening the independence of our judici­
ary at all levels. Campaign c06IS for judicial 
elections have escalated significan~y in 
recem ye,~ threatening the ability and inter• 
est of qu:ilificd candidntcs to seek election. 
Refonns need to be implememed in both 
areas 10 restore confidence in our judiciary. 
We alreacty ha,<e commissiooed and reoeived 
a comprehensi\'C repon on the judici:il selec­
tion pn1etices in all 50 Stales, and we i.~,<e 
made preliminary recommenclatio,is on judi­
cial selection refom1 to the Citizens 
Commission on Consti1uti1>11al Reform. 

Our second project relates 10 what is 
commonly called a "living wage." We 
have undertaken a project 10 calculate 
what a self-suf'ficienL. "living wage" is 
for Alabama. We have commissioned 
such a study by the Deparuneo1 of 
Demographics 31 Auburn UnivcrSily 
Montgomery. 

John A. Pickens 
John A. ~s is a n.11lve QC 

Tuscaloosa. He received a 

We will use the result, of this study in 
our educational and advocacy efforts 10 
promote the establishmem of such a liv­
ing. sustainable wage scale for govern­
memal and oilier employers. We also 
hope to use tbis ioforruation to help 
those who plan and support economic 
development in local communities. Our 
work is modeled after a Living wage proj­
ect conducted a few years ago by the 
Nebrask11 Appleseed Center. 

As our third projecL we have jo ined a 
broad effort to reduce nnd regulate pay­
day lending practices. whereby lending 
companies offer short-tenn loans 10 con­
sumers aL exorbitant interest rale-s in 
exchange for post-dated personal checks. 
The main arena now for this issue is 
before !be Alabama Supreme Court. 
,vhere we hove filed an a111ic11J' curiae 
brief in support of bringing these prac­
tices under the Alabama Small Loan Act 
We expect additional advocacy LO be 
necessary irrespective of how this legal 
issue is resolved by the supreme coun. 

As the new executive di.rector of 
Al:lbama Appleseed. l know l have my 
work cut out for me. We will face many 
challenges in the next few years as we 
begin in earnest our work of identifying 
issues and developing solutions. I come 10 
Ibis work after a 30-year legal career in 
Ocorgi3. the last 20 year.. of which I was 
principally engaged int e non-profit sec-

tor practicing indigent criminal defense. 
Although my legal career was centered in 
Georgia, my roots are in Al:lbama. I was 
born and raised ill Tuscaloosa. My ances­
tors going back several generations wen, 
from centml Alab<una around Montgomery. 
In a real sense [ have retum-cd bome ruld 
1bat feels right and timely. 

At Alabama Appleseed we hope that 
many of you will jo in us as we grow aod 
develop and take on new issues. lt is an 
exciLing lime in Alabama. In a public 
interest group's office here in Alabama 
that I visited recently. I noticed a poster 
uiat read. "Never doubt that a small 
group of thoughtful and committed citi· 
iens can chooge the world." In rending 
these words it su-uck me as nn apt 
description of Alabama Appleseed and 
what we aspire 10 do bere in Alabama. 
We ore, a1 present. a sn1all group. We are 
commiued. We believe we can make a 
difference. We do not know a1 this time 
what additional issues we will tackle and 
to whom we must speak to e1Tectua1e 
positive and lasting change. Bui. we do 
know we are commilled to tbis worthy 
undertaking and invite you Lo participate 
with us. Perhaps involvement with 
Alabama Appleseed will be our pan of 
that greater legacy lef1 for future genera­
tions of Alabamians 1ha1 goes beyond the 
legacy any of us leave from our own 
individual law pmctices. • 



Lawyers Render Service 
• To clients 
• To the public 
· Tu tile prufession 

YOUR LOCAL 
BAR ASSOCIATION 

Alabama State Bar President Fred D. Gray of Tuskegee has chosen as his theme 
"Lawyers Render Service" and is issuing a specia l invitation to all local and specialty bar 
associat ions to join him in this statewide posit ive pub lic image campaign. 

The Alabama State Bar has deve loped a series of logos that will be used on all bar 
correspondence, in all publications and at any bar event during this year. Your bar 
association is invited and encou raged to participate in a simi lar manner. 

Please comp lete and return the form below to receive your own association's 
personalized logos to use for this purpose. 

Association Title --------------- --------- ---

Address _______________ _________ ______ _ 

City/State/Zip ------ ----------- ----- -----
Contact person _____ ___________ ____ _______ ~ 

Telephone ----- -------- E-mail - -------------

RETURN FORM TO: Susan Andres, Alabama State Bar, 415 Dexter Ave., Montgomery , AL 
36104 or e-mai l information to sandres@alabar.org. 
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M Privacy Rules 
gation Perspective 

c uc 'RIPAA l'ri VllC) Rules chnnge the lnw concerning \he use and disclo­
wre of. Hcellh ln forrnniion. All litigators. <:-\p<:Cit~ly employment lawyers. need 
<Omo (11111ilinrlty with this new nre3 of low. 

What Are 1he HIPAA Privacy Rules7 
Hli'AA is tlic 111111th lnsurwice Porrnbility 30d Accountability Act of 1996 {'"ll!PAA '') . 

HIPAA Include, now ponnbllil) requiremenL< for group hcalih plnns. crcares stnndards 
r11r health dul1I, und chan~ the henllh care fmud and nbusc lnws. CJ J. Christie. 
"'Fcdmul Mllndu!Q for HMOs-nnd Heallh Plans: Wh:tt i, Ii IPAA 1.'' 4{ I) flM Os & 
ffraJd, Plan.r I CSping 2001) Cgi,ing on overview of lil PAA's portnbility requircmenlS). 

At, pin J11e ll8ndanb (or health dat:1. C()ngllO>-, told 100 U.S. Ocp.,nmcm of Hcallh 
lllll ("HHS~) 10 promulgate pri\'3C)' rule, . 42 U.S.C. §§ 1320d-2(d) & 

- promulgated \he HlPAA Pn v.icy Rules. wruch :ire generally 
(April 14. 2004. for Small Health Plans). 45 C.F.R. § 164.534. 

~ of /tm. Pln>liriam & Sucyoo11<. In~. , •. HHS. 224 F. Supp. 2d 1115 (S.O. Tex. 
41iiiib..in11 •'0C1Mihllional nnd stnturory challcngc-J: S11111!, Cnroli,,a Med Ass ·n ,,. 

~ clton Nn. 3:01-2965 (Augw,t 14. 2002) (same). 
MW IUPAA Privucy Rules (1) c,,tnblim h1tlividur~ right$ with respect to covered 

Hellhlt Information, (2) ,IC!fine and limi1 the cireunm1111cts in which u Covered Entity may 
and diM:Jo;,c l"!'ocrewd I lca1U1 lnfommtion. am.I {3) rcc1uire Covcn.-d Entities 10 adopt 

ardi. to prot,-ct tl1c canfldentiolity of Pro1cc1ed M~nlih lnfonnarion. 

the HIPAA Privacy Rules in part 
=milJloiinent Law? 
iJlailll)(<r,yen lll'C not Covered Entities. Even HenltJ1 Care Providers. such as hospitals 

[l!ll~cillln,,, Arc not Co,crei.l Entities in their roles as employers. Then, why are \he 
Privacy Rule, often ccnsidered 10 be a new arcu of cmploymem law? 
IDOll1 ~le m the United States b.i, c health co,..,rngc with a Health Pinn 

throu lbdr <'mploycr. 11,e HIPAA Privacy Rules csscnlfally apply 10 all Health 
an<. A(ellnj1nglJ. pt,,plc arc likely 10 foo l to cmploymeor lawyen for ndvi~ 3bou1 

the illPAA Priv:icy Rule, . 
St:cand, 11<111-govemmenllll employen are often plan sponsors and plan administra­

cir, for Health Pl,ms. Su En1ployce Retircmcnl Income Security Act of 1974 
("!!RISA") lJ( J6) 29 U.S.C. § J002fl6) (defining plnn sponsor and ndministrator). 
F<>r c~ ~ iolliployer that conuncts with Blue Cross nnd Blue Shield o r nn HMO 

.and. unless \he plnn documents name nnothcr entity, is the adminis-
lllDPloyers are required, os plan sponsor nncVor ndministrmor. to have 
comply with the HIPAA Priva,,y Rules. 



Third, in relation 10 employment lnw issues sucb as workers' 
compensation, oncndnncc. or job performance. employeri, often 
are gh-cn or seek Health lnfommtion. Such Health lnfom~mon 
is the same infomi.,tion pmccc«:d by the HIPAA Privacy Ruic,. 
Therefore. litigi11ion ,n~olving the HIPAA Privxy Rules. and 
compliance with the HIPAA Privacy Rules 10 a,-oid litig1111on. 
migh1 oritn concern employment law issues. 

Who Are the HIPAA Players? 
The HIPAA Privacy Rules define many temlS - some com· 

mon words and others spcci111iied 1erms. 45 C.P.R. §§ 160.103, 
160.202. 160.302. 164.50 1, 164.504 & 164.508. (Tcmts delined 
by the HIPAA l'rivucy Rules are capitalized 1hroughou1 this nrli· 
clc 10 wum tbe render 10 check 1he definitions.) To be fomllinr 
with the HIPAA Privacy Rules. a litigator one sbould undcr­
SUIJld the definitions for 1he following entities or persons: 

A. Co,•,rrd Entitits - Health Plans, Health Care 
Clearinghouses. and lleuhh Care Providers who 1r,1nimi1 any 
Health lnfonn:11ion 1n elecu-onic form in connection with any 
lrdll_<nelion cov,,rcd by the HIPAA Privacy Rules. 45 C.F.R 
§ 160. 103. 

I. Hita/1/1 Plans - any individual or group plan 1ha1 provides. 
or pays the cost or. medical care. including Group Health Plans. 
He.,lth lnsumnce Issuers. HMOs. and numerous government 
progmms providing h<:allh covomge or benefiis. 45 C.F.R, 
§ 160.103. "lfoallh Plans" excludes lire. disability und workers' 
compensation plnns. Id. 

a. Croup Hc11l1h 1>1:,ns - insured and sclf-iosurcd fiRISA plun~ 
providing medicnl care or benefits. except for those 1h111 nrc 
self-adminlsiered by the employer and plan sponsor ond 1ha1 
cover rewcr 1han 50 panicipnnts (• rare plan). 45 C.P.R. 
§ 160.103. 

b. Hcallh Insurance Issuers - iosumncc companies, msumncc 
services. or insurance organizations (including Blue C= and 
Blue Shield of Alabama) (also including HMOs). 45 C.F.R 
§ 160.103.11ic term doe> nOt include Group Health Plllns. Id. 

2. Htafl/1 Carr Clearil($ltousu • enlitics lhat procC>.> Hcnlth 
Information received from another entity. 45 C.F.R. § 160.103. 

3. Heall/, Carr Pro, ·lders - providers or medical or hcullh 
services or :my 01hcr persons or organizations that furnish, bill 
or arc pa.id for health crirc in the normal course or busmc.o.s. 45 
C.1°.R. § 160.103. 

13. B11sh,e.,., Assocfotn - persons who ussis1 • Covered E111i1y 
perfonn uny funclion or activi1y regulated by the H.LPAA 
Privacy Rules. 45 C.P.R. § 160.013, 

What Other HIPAA Definition s 
Should a Litigator Understand ? 

From• litignuon pcrspcc1he, one probably should undersl4nd 
the foUowing additional definitions: 

A. lndMduttl/ y ldtntifioblt Health lnfannotion • I tealth 
lnformruion 1h31 i$ erca1ed or rccci,·ed by • Health Care 
Provider. Health Plan. tmploytr, or Health Care Clearinghouse 
and tha1 identifie\ the Individual or can be used 10 1dcn1lry the 
Jndividuru. 4S C.F.R. § 160.103. 

B. l' 1v1,c1td H~n/1/t h,farr11orio11 ('" PHJ" ) - lndividunlly 
ldenlllioble Henhh lnform,nion 1ha1 is trnnsmiued in nny rom1 
or medium. 45 C.F.R. § 164.501. Employmeo1 records held by u 
Covered Bntily in IL< role os employer are specilicolly excluded, 
45 C.P.R. § 160.SOI, 

C. t1111horization - a docwnenl lhnt i, signed by an Individual 
or personal representative or an Individual and 1hn1 includes ( I) 
n ~pc,cilic description requesting tha1 Henhh Information be 
used or disclosed, (2) the name or specific identity or who is 
authoril.i!d to use or disclose the information, (3) a description 
or each purpose for the Use or Otselo:,urc (unless the Individual 
inuimcs the authorization, thus making ··a1 1he request or the 
individual" sufficient), (4) WJ expirotion date or event, (5) s1a1c­
ments as 10 the Individual's right to revoke the nu1horizntion. (6) 
suuemen1s concerning whether Trcrtlmenl, Pnyment, enrollment, 
or eligibility for benefits can or ct11mo1 be conditioned on the 
lndividuru signing the amhori1i1tion, and (7) 01hcr requirements. 
depending on 1he circumstances. 45 C.F.R. § I 64.50S(c). 

O. Co11sen1 • a document thal Is signed by on Individual or 
personal reprcseo1ative or an lndividuul und tha1 gives peonis­
sion for Protected Health Jnfom1n1ion 10 be used or disclosed. 
lxtl is not required and may nOI substinne (or o required authori­
zruion 45 C.P.R. § 164.506. 

e. Notice - a document that an lndividuid or an Individual's 
rcprcscnmti,-e has a right 10 rccei,c, !Ml a Co,-cred Entity is 
required to provide. and that dcscribt's how Ille Individual's 
Protected Health lnfonnntion m,ty be used or disclosed by a 
Covered Entity. 45 c.F.R, § I 64.520(a)( I). Health Care 
Providers nre required 10 make a good raitl1 effon 10 ob111in a 
wriucn acknowledgment or rcceipl from lndividunls or this 
No1icc. 4S C.F.R. § I 64.520(c). Mcnhh Pinn~ '"nrc not requirc,d 
10 obioin this acknowledgmcnl from individuals, but mny do so 
ir they choose." 67 Fed. Reg. 53239 (Augus1 14, 2002). 

F. Summary Healtft lnformmiott • n summary of a Group 
Health Plan's claims history. cla,ms expenses, or types of 

Free Report Shows Lawyers 
How to Get More Clients 

Cali( .- Wby do sorru, 
I>") <tS ge, rich whdc <>lhcr­
,111Jgglc 10 pay lhcJr bills? 

The answer. ::lCCOcding to 
.uomey. David M. Ward, Ms 
nothlng 10 do with tnlcnt, cduca-
1it111. luanJ \\'Ork. or even Juok. 

"The lnwycrs \\fbo n1ake 1hc 
blg money ore not necessnrily 
benc.r ln\\'ycrs''. he so.ys, '11,ey 
h:n·c iimply learned how to 
rruuke-t their services:• 

A ,uo.....tul ,;ole .,...._-u1iancr 
who !11Ugglcd 10 .-~ clicnl>, 
Wan! credit, bis.nmmound 10 a 
tt,lcmal nurkcting l>'!<ttm h< 
de\clop:J six ~can ;igo. 

"l "'<Ill from dead brokr Mil 
drowning in ddi< lO <'lmlng 
~J()0.000 a year. p111<11cally 
o,•em,gh~- be snys. 

Most lawyers depend on 
mfcrrnls:. he notes, bu1 not one 
in 100 use,:-a reft:rrnl -01.rrr111, 

''\Vhl\¢ul o systcn1. rcfcrn,115 
nrc unpn:dictt1ble. -You 1nay gc1 

"'"' chenu thu momh. you 
IDll} 00<.'" h< iays 

A rcfcrnd r.yslcni. \VQICI SGys. 
c-an bnng in ;a scc~y sucnm of 
\.'Utnls. n\Ond, n(tcr month, )'t:ttr 

•her ycor. 
"It feclli g~: 11 lo con1c co the 

omcc •••t·y d.,y knowing the 
J>honc will J'ing and new busi­
itc~! will be on the line." 

Wllrd ho< ,ought his refem,J 
systcn1 10 t,\/cr 2.500 lnwycrs 
worldwide, and bas wrinen :a 
nc" rc110n. " How To Ce1 
Mo~ Cll•nl> In A Month 
Than l ou Now Get All ) "ear!"' 
"hi<h l'C\<Utl\ how :u,y l•W)-cr 
.::an U\C! lhi~ ,)">tern to get more 
clicnta .1nt.l increase their 
income. 

Al•~:un• lawyen< c:tn get n 
FREE copy of this report by 
cnllins l-800·562-1627. • 14-
hour frco rixorded message. or 
vui:i1 Ing \Vord's web site, 
htlp://Yrww.dn\lfclw~rd.con, 

I II I l I I II I \I I I I \I ) I: N 127 



cl:iims. wilh nll thc information that might identify an 
lndividu.il deleted, except aggregate information 10 the level or 
• lh'C d1gl1 tip code. 45 C.F.R. § 164.504. 

0 . Small H~a/tl, Plans • Hetllth Plans with annual rc«ipis or 
SS million or less (and ba,'C until April 14. 2004. 10 comply 
wilb HlPAA). 45 C.F.R. §§ 160.103 16-l.534Cb)(2). 

What Does HIPAA Prohibit? 
A Covered Enmy 1s 1>rohibiu,d from using or disclosing on 

lndiv,du.1l's Pro1cc1cd Hcruth lnformmion. except as authori,.ed 
by the Individual or ns required or penniued by the HIPAA 
PrivHcy Rules. 45 C.F.R. § 164.502(a ). When using or disclos­
ing Protected Health lnfom1atio11 or when rc(1ucsting Protcc1ecl 
Health lnformution from nnt)ther Covered Entity, u Covered 
En1ity must usually make reasonable efforts 10 limit the 
Pro1cc1cd Health lnfom1:1tion used, disclosed or rcquc$ted ta the 
Minimum Necessary. Su 45 C.F.R. § 16-l.502(b) (w:r.ning 
"Mmimum Necessary"): 45 C.F.R. § 164.514(d) (more 
Minimum Necessary n:quin:mcnts). 

What HIPAA Rights Do 
Individuals Have? 

The HIPAA Privacy Rules create numerous new righ~ for 
Individuals regarding access IO their own Protec1cd Hcullh 
Information. 45 C.F.R. §§ 164.520. 164.522. 164524. 164.526, 
164.528 & I 64.530(d). 

A. Rtquut Rcs111cted Accns 10 Pffl - an Individual ho, a 
right to request n Covered Entity 10 restrict the Uses and 
Disclosures of his or her Protected Heallb lnformmion. 45 
C.P.R. § 164.522. A Covered Entity is not required to agree to a 

restriction. Id. If a Covered Enruy agrees, however, any Use or 
Disclosure of the Protected Hc:.,J1h Information is then runher 
regulated by the HlPAA PriYIIC)' Rules Id 

B. Accrss to PHI - :m Individual hat.\ a right of access to 
mspect and 10 obt.11n a copy of bis or her Protected Health 
lnfonnatioo. except for three exccpt1oou. 45 C.F.R. § 164.524. 
These exceptions arc Psychothcmp) Notes, liug:uion work 
product. and infonnnuon subject to or c~cmpted by the Oinical 
Lnbomtory lmprovemtnts Amcndmenis of 1988. Id. In addition. 
in some very limited circun1stnncc,, :1 Ccl\'cn:d Entity can deny 
,,ccess without providing un ndnut1IStm1ivc review and in other 
limited circumsmnces a Covered Entity cnn deny access and !l,e 
Individual has the rigb1 to rc<1ucst nn ndministmtive review. l,J. 

C. Amelldmcnt 1Jj PHI - an Individual has: , right 10 have a 
Covered Entity amend Protectod Menhh lnformntlon. 45 C.F.R. 
§ 164.526. In some circwnstnnccs, a Covered Entity can deny a 
request 10 amend. wluch then givcb the Individual a right to sub­
mit a written Statement di54g,o,elng. Id. This process bas lime 
dt.idlines ond procedures and can t'C!!Uh in additiorul materinls 
llutt G Co,-cred Entity might be n:quin:d to disclose when dis­
closing lhe original Protected I leahh Information. Id. 

D. Accowuing of Disrlos11rrs of PHI - un Individual bas a right 
to a written accounting of disclo,urcs of Protected Health 
lnformntion by a Covered Entity, with exceptions. 45 C.F.R. 
§ 164528. The accounting is 10 be for ;.ix ycnrs. but sllll1ing April 
14. 2003. The exceptions include most of the required and per­
mined Uses and Disclosures of 1>m1cc1ed Henllh lnfonnution. Id. 

E. N"tice Co11cemi11g /'HJ - on Individual has ii right to a 
dcwiled Notice concerning Pro1cc1ccl Hculth Information. as 
described above. 45 C.F.R. § 163.S20. 
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P Chal/~11g~ Disclos1t"s of PIii - :in Individual bas a righ1 10 
make a complam1 to 3 Co,·ered Entity about !he Co,·ered 
Enmy's policies nod procedures for using a.nd disclosing 
Pro1ec1ed Hc:ihh Information or abou1 compli:mcc with 1ho5c 
policies nnd proccdutCS. 45 C.F.R. § l64.530(d). An Individual 
also hn.~ n right 10 file a complnin1 with the Secretary of HHS. 
45 C.F.R. § 160.306. 

What Disclosures Does HIPAA 
Require? 

A Covered Entity is required 10 diM:IOSC Protected Health 
lnfonnauon only in 1wo circurnstunccs. F'~t. when an 
lnd1vidunl rcquiesis his or her own Pro1cctcd Ht:ilih 
lnfonnn1ion. n Covered Entity is usually required 10 disclose 1hc 
Protected llealth Information. 45 C.F.R. § 164.502(a)(2){i). 
Second, when HHS's Sccremry i~ invcstignling:, complaim or 
determining n Covered Entity's compliance wi1h the HJ PAA 
Privacy Rule.,. n Covered Entity is required 10 disclose 
Protected llealth Information. 45 C.F.R. § 164.502(a)(2)(ii). 
Note, a federal govemmcnwl agency, HHS, ha.~ promulgated n 
regulation giving both the Individual and the fl'dcral govem­
mcnrol agency legally enforceable righis 10 lhe Individual's 
l'rolcctcd Health Information. 

What Uses and Disclosures Does 
HIPAA Allow? 

A Covered Entity is permi11ed 10 use or disclose ·Protected 
Health l11fo11nn1ion only when nuthorb.cd by 1hc individual or 
when rot1ulred or pcrmiued by the HIPAA Privncy Rules. 45 
C.F.R. § 164,502. Under tl1e HIPAA Privacy Rules, there are 
live 1ypcs or Use and Disclosure of Health lnfonnation: (I ) an 
Authoriunioo I, always required; (2) Trcauncn1. Payment a.nd 
Health C:u1' Operauons. (3) no opponunily 10 agree or 10 objec1 
is required (i.t., hospital directories). (4) an Authorization or u 
opponunity to :1gree or 10 objec1 ,s nOl required (e.g .. public 
henlth activities), :md (5) de-iden1ificd Health Information. 45 
C.l'.R. §§ 164.506, 164.508. 164.SIO, 164.512 & 164.514. 

A. A111!,orlw1io1,s • in addition 10 needing n valid 
Amhorizmion to use or disclose Pro1cctcd Health Information 
f1>r any purpose nol allowed by the H IPAA Pri,,acy Rules. a 
Covered Entity ltl11S1 hav~ a valid Aulhoriwtion for any Use or 
Di<do,;ure or Pmtccttd Health lnfomuuion in 1wo circum­
stnncc,: 

I, ~ycholhcmpy Notes • a.n Au1horizauon as required. except 
for Tremmcnt, o Covered Entity's own 1mining. or when a 
Covered Emily is defending itscl rm a legnl nction brought by 
the Individual. 45 C.F.R. § 164.508(n)(2J; sc• 45 C.F.R. 
§ 164.SOI (delini1io11 of Psycho1he111py Notes). 

2. Marketing • au Amborization is required. CJ<CCpt for foce-
10-fncc communications by a Cove.red Entity 10 an lndividWII or 
for pro11101ional gifts of nominal value provided by the Covettd 
Emity, 45 C.F.R. § 164.508(a)(3); su -45 C.F.R. § 164.501 (def. 
inition of M>ti:cting). If a Covered Entity directly or indirectly 
receh·cd remunu.itioo from a thin! party 10 be mvolvoo io 
Mnstctlng. 1he Authorization must Stnte thnt such remuneration 
is involved. 45 C.F.R. § 164.508(a)(3){ii). 

B. 1'reotmt111, Payment and H~altlt C1111' Opcrcuions. Except 
for the two circumslnnces described nbove when an 
Authori,.ation is tdwnys required. a Covered EoLity may use or 

disclose Protected Health lnfom,ation for Tneatmenl. Payment 
and Health Care Operations. prosidcd lbat.,sucb Use or 
Disclosure is consistenl wi1h the liJP. • Rules. 45 
C.F.R. § 164.506; see 45 C.F.R. § J .SOI (defin g J'n:aunent, 
Puymcnt and Health Care Opc ... uons). Generally. o ahh Pinn 
is permitted to use or disclose ~tcctcd H'ealth Info 1ion for 
what one expects Health Plnns l\ dcz. 

C. Facility Dil'l!ctorles • n CovcN:.fJ Entity thm is 'lcnlth 
Cnrc Provider Jlllly have a foallhy dir1,'CI • e lndlvidunl'~ 
mime, location in the facilhy. general con iiion.11 o be dis· 
closed to c:ICJ&Y only) religiou\ :unliat,on. butm Jy 
give 1hc Individual an opponunll) lo a~rec or object fore 
including the lndividual ,n the fooilil> dil'CCIOl)!45 C.PR 
§ 164.510. 

D. No A111hori;,orion or Ag11'emt11t • A Covered Enti1y 111 

disclose Private Health Information for u laundry list of pu 
es, primarily o number of public health activities, wi1hou1 the 
Individual's Authorization. rigrcemcnt, or op])Ortunity to object. 
45 C.P.R. § 164.512. Many of these Disclosures arc RcquireiJ 
By Low. Examples Include Health Information gathered III pre, 
vent or control diseases. 10 compile public health S1n1i,1.ic.. or 10 
report victims of abuse, neglect or domestic ••iol<'OCc. hl A, 
p.vtieulnrly relevant to litigation 3l'C the followina: 

I. Judicial and Administrative Proceedings . a Covered En111y 
may disclose Protected Health Information in response (uJ 10 an 
order of a coun or udmini~trntivc tribunal thni exprcs_~ly author-
11.es that Disclosure or Cb) lo a >Ubl)liena or discovery request. tf 
n qunllfied protective order hllfl been requested or n good faith 
clion has been made 10 give nolicc IO die lllclividual und 11ny 
objections have been resolved. ~5 C.F R. § ICitl'.SUOO: su 45 
C.P.R. 16,1.51-4/b) (verification requlremcnis):"" 
•. 77,e Lo11isiana Clinic, 2002 WL 3181 Cl 130 IE.OZ 
2002) (discus.ruig and implementing the qualified 
order n,qu,remenl). 

2. Worker's Compensation · :, Covered Enti1y may 
Pro1ct1ed Health lnformntion ",ts nuthorized by and 10 
extent necessary to comply With lows rclnling 10 wo 
pe11s111ion ... :· 45 C.F.R. § 164.512(1): Pre;imbl11, 
82630: Preamble, 67 Ped. Reg. 53198-99. See,Ara. 
S-77(b) (requiring Health Care Providers 10 give c"" ~ 
copy of the medical reconls of an injured ~ ). A, 3 

Disclosure that is Required By La"'· the Miniualin Ncc"-"ill') 
stondllnl docs not apply 10 request~ 1mcleilAllbllna ', Wor~cl'\· 
Compensation law. 45 C.F.R. §§ 164.502(1,)(2)1'1 & 
164.512(a); 67 Fed. Reg. 53199. 

E. D~·ld1m1ified H~alth lnformmior• • a Caw red Entity may 
use or disclose de-identitocd Pro1cc1ed ffelltb lnfom1aiio11. par· 
Liully de-identified Protected lleallh l11fonnat'lo11 lhru is pan of 11 
limited dntu set nnd is disclosed undur a data use agreement. 
und demographic infom1ation (or the Cowte d Entity's own 
fundmising. 45 C.F.R. § 164.51-1. 

What Safeguards Does HIPAA 
Provide? 

TI1e HIPAA Privncy Rules do not define safeguards '" a tcnn, 
but rc<1uires safeguards and the Prealllbles use "safegu:ird,f' to 
describe HHS'~ approach 10 1hc I IIPAA Privacy Rules. s~e 45 
C.!. R, § 164.530(c) (requiring C<>v~ 6ntities 10 have :,ppm• 
pr1n1e safeguards tn pince ror Protcqtt!,d Health lnfon11n1lon), 111 
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addition to the rules limiting Use and Disclosure, the HIPAA 
Privacy Rules safeguard individuul privacy by requiring Noticc.1 
to Individuals of an Individual's rights and the Covered Entity's 
duties, requiring Group Health Plans to amend plan documents 
10 incorporate parts of the HIPAA Privacy Rules. requiring 
Covered Entities 10 have Business Associates agree to comply 
with the HIPAA Privacy Rules, and requiring Covered Entities 
t.o adopt numerous administrative requirements. Not all Group 
Heallh Plans. however, have to comply with all these additionru 
safeguards, as explained below. 

What Should a Litigator Know about 
HIPAA Notices? 

As explained above, Individuals have a right to receive 
detailed Notices of privacy rights from Covered Entities. 

A. Purpose for a NQtice - HHS requires Notices because it 
"continues 10 believe strongly dial promoting Individuals' 
w1derstanding of privacy practices is an essential component or· 
the HIPAA Privacy Rules. 67 Fed. Reg. 53240. A Covered 
Entity is required 10 give Individuals a detailed Notice describ­
ing when the Covered Entity may use or disclose Protected 
Health lnfonnaLion, describing the Individual's rights with 
respect lo his or her Protected Health Jnfom1at.ion. and describ­
ing how the IJ1dividual may exercise his or her rights. 45 C.F.R. 
§ 164.520. A sample notice from Blue Cross and Blue Shield of 
Alabama is available a l 11,vw.bcbs{l/.org. 

B. l'lhiclr Group Hea/1/r Plans - For providing notices, Group 
Health Plans rau into three groups: No Notices. mainiain 
Notices, and distribu1e Notices. 45 C.F.R. § I 64.520(a)(2). 

If a fully-insured Group Health Plan docs not creme or receive 
Protected Health Information other th.an Summary Health 
lnfomwtion or infonnation on whether an Individual is enrolled 
in or disenroUed from tl1e Group Health Plan, it is not required 
to maintain or provide a Notice. 45 C.F.R. § I 64.520(a)(2)(iii). 

If a fully-insured Group Health Plan crea1es or receives 
Protected Health Information in addition to Summary Health 
Information and infonnation on whether an Individual is 
enrolled or disenrolled from the Group Health Plan, it is 
required to mainrnin a Notice and provide the Notice to any per­
son upon request. 45 C.F.R. § 164.520(a)(2)(ii). 
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All other Group Health Plans are requiJ"ed 10 distribute a 
Notice 10 covered Individuals before April 14, 2003. to new 
enroUees aL u,e time of e11l'Ollmen1, and within 60 days of a 
mntetial revision to u1e Notice. Al least once every three years. 
su'ch. a Group Hcalu1 Plan must notify covered Individuals of 
how to obtain a Notice. A Notice provided 10 the plan partici­
pant (the employee usually) satisfies this requiremenl as 10 
dependenrs. ExrunJ?les of Group Health Plans u,a, must provide 
this Notice include se1f-funded plans. on-si1e health clinics. and 
health Fle"ible Spending-Arrangemenrs (usually part of a cafe­
teria plan). 45 C.F.R. § 164.520(c). 

What Should a Litigator Know about 
Amending a Group Health Plan? 

Unless a Group Health Plan's documents have been appropri­
a1ely amended, the HI.PAA Privacy Rules prohibil Covered 
Entities from sharing most Protec1ed Heal1h Information with a 
plan spons6r. 45 C.F.R. § 164.504(1). 

A. ltulirect Regulation - HHS indirectly regulates Plan 
Sponsors (i.e., employers) by requiring Group Hcruth Plans to 
be amended to safeguard Protected Health Information. 45 
C.F..R. § 164.504{1). All Plan Sponsors hnve enrollmelll dala, 
which is Protec1cd Health Information. Some Plan Sponsors 
bave whatever Protected Health lnfotmation that a Group 
Health Plrm has. because the Plan Sponsor acts for the Group 
Health Plan. Yet, Plan Sponsors are nol Covered Entities. So. 
1hey are not dircclly regulated by HIPAA. Re.<;tricting a Plan 
Sponsor's Use and Disclosure of Protected Health Information 
through Business Associate contmcts would be awkward at best. 
Most Plan Spo11so,·s enter imo contructs for their Group Health 
Plan. So, requiring a Business Associate con1rJct would be 
requiring the Plan Sponsor to agree with ilself. For these rea­
sons, HHS apparently beLieved ll1a1 regulating Plan Sponsors 
was necessary, but could only be done through requiring Plan 
Sponsors 10 amend u,e Group Health Plan's documents. 

B. Requlretl A111entbuen1s- The required a1ncnd1nents to 
Group Health Plans include ( I) identify the employees or class­
es of employees 10 be given uccess to Protected Health 
Information for Plan Administration Functions: (2) resLrict these 
employees' access and Use 10 Pinn Administration Functions: 
(3) provide an effective mechanism for resolving :my issues of 
noncompliance, and (4) require the Plan Sponsors to certify that 
the Group Health Plan's documents have been amended and th:u 
the Plan Sponsors will, in essence. comply with the HIPAA 
Privacy Rules. 45 C.F.R. § 165.504(f). The Certification 
includes not using Protected Health lnformmion for employ­
ment-related actions and decisions or in connection with any 
other benefits or employee benefit plan of' the Plan Spo11sor. Id. 

C. IV/rich Group Health Plans - If a Plan Spo11sor only bas 
Summary Health lnfom1ation and information on whether au 
lnclividuru is enroUed in or discnrolled from the Group Heruth 
Plan, then the Group Health Plat> is aot required 10 be amended as 
described itbove. 45 C.F.R. § 165.504(1)(1). For many fully­
insured plans. the Pinn Sponsors will not need addiLionaJ infom1a­
tion. So. these plan amendments would nol be required. (A unique 
need for ProleCted Health Information could be me, with an 
Authorization.) The administration of other Group Health Plans 
wiU probably involve so much Pro1ec1ed Health lnfonnmion u1m 
amending the Group Henlth Pinn would be necessary. 



What Should a Litigator Know about 
Business Associate Contracts? 

To disclose Pro1ec:1cd Hcahh Jnfom1ation wi1h any person 
who u.ssis~• the Covered Emily 10 perform foncdons rcgula1cd 
by !ht H IPAA Pri>acy Rules. n Covered En1i1y is ~uircd 10 
have a Business Associa1c con1tne1 wilh 1hc person. -IS C.F.R. 
§ 16S.504(c). 

A. Rtq11i1"-m~111s for 8u.rl11tss Ass<>ciute Comrocu - A 
Business Associn1e con1mc, is a wrincn con1rnc1 bc1wecn 1hc 
Co\'crcd Enuty :md ii! Busines~ As-inlc. wi1h the conlrnct 
~uiring the Business As!ocln1e 10 .... rcgunrd Pro1ec:1ed Health 
lnformatlon. 45 C.F.R. § 165.502(2) (if such a con1rnc1 is 
crucred inio. pcnniuing u Covered En1i1y 10 disd= Prou:aed 
Heallh Information 10 u Business Associu1c). The HIPAA 
Prh'llC}' Rules list 1be rcquircmcnts ror 1111s conll'l1CI. 45 C.f'.R. 
§ 16S.504(e). Sample provisions nre lis1ed llS an Appcndix w 
the Pr<nmblc 10 the chongC$ 10 the final rules. 67 Ped. Reg. 
53264-66. From April 14. 2003. 10 April 14, 2004, u trnn.si1ion 
rule deems cxis1ing coniroc1s, which nrc no1 renewed or modi­
fied. bc1ween n Co\'ered Enthy tllld n Business A$SOcl01c. to 
comply with 1l1c HlPAA Privacy Rules, wi1hou1 having lo be 
amended. 45 C.F.R. § 164.S32(c). 

B. Which Group Hro /Jh Pln11.r - If n fully-insured Group 
Health Plan conlroclS with o Mcallh lnsu.rnnce Issuer /i.t., Blue 
Cross) or an HMO uod the Group Menhh Pl:in is no1 required 10 
be amended or is nmendcd us described ubovc. 1hcn the Group 
Henlih Plan will 1101 uecd u Business Assc,cinic contmot with the 
Heahh lnsunmce Issuer or HMO. 45 C.F.R. § 164.502(c)(ii)(B): 
67 Fed. Reg. S3248. If n Self. funded Group Heulth Plan (orn ny 
Group Health Pinn 01hcr limn n fully-Insured Group Heahh 
PIM) contracts wi1h u Health Insurance Issuer or nn HMO us n 
third-party adminismuor. whc1her Ille Group Hcahh Pinn nnd 
Health lnsumncc Issuer or HMO need n Business Associate 
commcl is unclear. bu1 the sofe course would be 10 hnve one. If 
n Group Henllh Plan oonlnlCIS whh nny person other 1han a 
Health Insurance Issuer or HMO for any funcli!>n Clr acrivi1y 

regulated by the HIAA Privacy Rules. 1hen tbe Group lleahh 
Pinn needs a Busiuess Associate con1111ct with th.01 person or 
entily. See 45 C.F.R. § 160. 103 (de.fining Bus in~ A.<socin1e). 

What Should a Litigator Know about 
Adminisbative Requirements? 

The HJPAA Privacy Rules create numerous addilional new 
ndministrntive rcqllll'Cmcnts for Coven,d En1i1ie~. 

A. Pril'ncy Official arul Contact Person • A Covered Enti1y 
must designrue • Privacy Oflicinl and designnle a con1ac1 person 
or office. 45 C.F.R. § 164.S30(a). The Pn"11cy Offic,nl is 
responsible for de\'eloping and implementing the Co,·ercd 
Entity's policies and procedures for complying with the HlPAA 
Pri"3C)I Rules. Id. Tbc contact person or office is rcspo,uible for 
receiving complaints :ind providing funbcr information. ltL 

B. Troi11i11g • A Covered Entity mus1 train aU ii. employee., 
on 1he Covered Entity's policies •nd procedures with rcspcc1 10 
Protected Health Information. 45 C.F.R. § 164.S30(b). A 
Covered Entity also must document lha1 this trnining has been 
provided. Id. 

C. Safeguards· A Co"ered En1ily musl hove in place 11ppro­
printe adminisll'lltive, 1ecbnical nnd physical safeguards t0 pro­
tec1 the privacy of Pro1ec1ed Health Lnrom101ion. 4S C.F. R. 
§ I 64.530(c). 

D. Complai11rs · A Covered Emily mus1 provide o process for 
Individuals to make complaints concerning 1he Covered En11ty's 
policies and procedures or 1he Covered E111ily's compliance 
wilh !hose policies and procedures. 45 C.F.R. § 164.530(d). 

E. Sanctions· A Covered Entily musi have nnd npply nppro­
prime sanctions against the Covered Entily'~ employee,< who 
violnle i1s policies and procedures or the HlPAA Privacy Rules. 
45 C.F.R. § I 64.530(e). Addilionally. a Covered Eolity mus1 
document sanctions that are applied. Id. 

F. Mi1igarion . A Covered Enti1y mus1 mitiga1e, 
10 1he ex1en1 prac1ieal, any known harmful effect 
from an improper use or disclosure of Protected 
Heahh Information. 45 C.F.R. § 164.SJO(f). 



G. No lmimidotlon or Re1a/io1icm • A Covered Entity may 001 
intimidate. thrciuen, coerce. discriminate ag3.inst. or mkc 01her 
re1nlintory notion :igninst an Individual for exercisini; his or her 
righis under the HJPAA Privacy Rules or for participn1ing in 
any HIPAA cnfon:cmen1 proceeding$. 45 C.f.R. § I 64.S30(g). 

H. No IVai,..,, of Riglru · A Covered Entity may not require 
Individuals IO waive 1heir rigblS 10 file a complain1 wi1h the 
Secretary of HHS ns n condition of parucip:uing in a Heahh 
Pinn. 45 C.F.R. § I 64.530(h), 

I. Policie,, rmd Pme,dures - A Covered Emity nrns1 Imple­
ment policies nnd procedures with respect to Protected Heahh 
Information thal m designed to comply with the HIPAA 
Privncy Rules and make approprialc changes 10 comply wilh 
changes in lhe Jaw. 45 C.F.R. § 164.530(i). 

J. Documentotion • For six years. o Covered En1i1y must 
maintain wrincn (or clcc1ronie fonn) policies and procedures 
and maintain wrincn or electronic copies of communicniions or 
actions required by the HIPAA Pri"lley Rules to be in wri1ing. 
45 C.P.R. § J 64.530(j). 

K. IVhic/1 Group /lea/1/1 Plm1s • All Group Health Plan~ :ire 

subject to the ndministrative requirements of no ln1imidn1ion or 
remlintion, no wnlvcr of rights. and documeniation. 45 C.F.R. 
§ 164.530(k). If" fully-insured Group Health Plan does not ere-
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ate or receive ProteclC<l llc:illh lnfonn~1ion other thnn Summruy 
Health lnformntion and whelher nn lndividunl is enrolled in or 
discnrolled from a health insurance issuer or HMO, then lhnt 
Oroup Health are 001 subjecl to tbc administrative requirements 
of designa1ing a Privncy Ofliciru nnd Conrrnc1 person or office. 
l.nlln1ng. ,;nfegurud.•, complainis. sanctions. mitigation. and poli­
cic< and procedures. Id. 

What State Laws Does 
HIPAA Preempt? 

The HIPAA Privacy Rules preempt some S1a1e Laws. bu1 the 
analysis for de1trmintng what laws .ire preempted is con,'Oluted. 

A HIPM Pr«empt1<m • Generally. HIPAA preempts S101e 
L,sws 1hn1 are Conimry 10 lhe HJPAA Privacy Rules. 42 U.S.C. 
§ 1320d-7(a)(I): 45 C.F.R. § 160.203: ef. United State.< v. 77,~ 
umisit1T1t1 C/iulc. 2002 WL 31819130 (B.D. La. Dec. 12. 2002) 
(holding Louisiana l:lw concerning disclosure of nonpany 
p.11icn1 record.~ noi 10 be Conumy to federal lnw). A J>ro".SS is 
~inblished for rcque.~1ing HHS's Sectt1:uy 10 mnlte an ex~p-
1ion 10 HlPAA prec1np1ion for• p.micular Si:ue Law. 42 U.S.C. 
1320d-7(a)(2): 4S C.P.R. § 160.204, In nddi1ion, a State I.aw 
thltl Is More Stringent In pro1ec1ing 1hc privacy of lndividuolly 
Identifiable Henhh lnfonnation is nOI preempted by HIPAA. 45 
C.F,R. § I 60.203(b}. More Stringent generally meun~ being 
more rcstricti,-e in using or disclosing Individually ldcn1iliable 
He.'.\hh lnformnlion. unless an lmlividunl seeks his or her own 
Lodlvidually Tdenlir.nblc Health lnfonnniion. nnd then means 
giving more access or rights 10 lhe Individual. 45 C.F.R. 
§ l(l().202. Ye1. n Smtc Law lh:u would otherwise be preemp1ed 
by £RISA is n0t saved by HlPAA from ERISA preemption 
Preamble. 65 Fed. Reg. 824S3. 

B. Alnboma laws · Alabama does 001 have a genernl 51mu1e 
nd~ressing privacy of Health lnfonnotion. Alabama docs require 
an IIMO 10 keep connden1ial all dm:, or inl'ormaiion :iboul nn 
emollce's or opplicnnl°s diagnosis. treatment or hcahh. Al3. 
Code§ 27-2 IA-25. Alubllmn provides o consumer of mcnml 
he3llh services 3 nght of oettss 10 all infonna1ion in his men1i,I 
hc41th and medical records. Ala. Code § 22-S6-4{b)(7}. Both of 
1hesc Alllbamn luws, and others. may be More Stringent 

How are the HIPAA Privacy Rules 
Enforced? 

The H!PAA Privacy Rules can be enforced by civil and crimi• 
nal pc,nal1ics and by private actions under ERISA and. possibly. 
under stllle ton low. 

A. CM/ om/ Cr/111/11<1/ Pena/lies· HHS's Secre1ary mny begin 
:,n lnves1igntion bn$1.xl on an Individual's complaint or on n 
compliance review. 45 C.F.R. § l 60.306 ( .. Complaints 1u 1hc 
Scerewy .. ). § 160.308 ("'Compliance reviews;,§ 160.312 
("Secre1nry 1'Clions ~ing complrums and compliance 
reviews"). As a civil mn11er. lhc Sccre1nry "shall impose on any 
person who violates u provision of fHIPAA] n [civil] pcnuhy of 
1101 more than $ I 00 for cnch such viol,uion ... :· 42 U.S.C. 
§ 1320d-5(a). The rniiximum civil penally .. imposed on n person 
for a.II vio13tions of un identical requinemeni or prohibi1ion dur· 
ing a calcndnr year may nOt exceed $25.000.- Id. As a crimin:ll 
mnu.,r. a person who knowingly obmlns or disclose,-
1 ndividually Iden tillable Health lnfomm1lon "shall Ix' fined 001 

more 1hnn $50.000. i mprisonecl nol more than I year, or bo1h." 
42 U.S.C. § I 320d-6. If the offense is commi11ed under fol~ 



pretenses, tlie person may "be fined not more than $ I 00.000. 
imprisoned not more than 5 years, or both." Id. If the offense is 
commiued for financial gain. personal gain, or malicious harm. 
the person may "be fined not more than $250,000, imprisoned 
not more than IO years. or both." Id. 

B. Private Ac1io11s • H!PAA does not authorize private actions 
for violations of the HIPAA Privacy Rules. Nonetheless. tl1e 
HIPAA Privacy Rules create duties of care with respect to 
Health Information. Therefore, one might expect to see the 
HlPAA Privacy Rules used as part of s1a1e law tort actions. For 
claims related 10 Group Health Plans, however. ERISA would 
preempt state law tort claims. 29 U.S.C. § 1144. An Individual, 
however. could claim that a violation of a Group Health Plan 
amendment was also a violation of ERISA. See 29 U.S.C. 
§ l l 32(a)(3) (providing for a cause of action "to enforce the 
terms of the plan"). In addition. a plan administrator that failed 
to provide requested information about required pl8ll aJ11end­
ments might be liable for a penalty of up to $110/day. 29 U.S.C. 
§ 'I 132(c)(3). In any acti<m under ERISA, a party might also 
recover an attomey's fee and costs. 29 U.S.C. § I J32(g)(l). 

Conclusion 
From a litigation perspective, the H[PAA Privacy Rules are a 

new area of federal law with which most litigators should 
become familiar. The HIPAA Privacy Rules will govern aspects 
of most future litigation i,wolving Health Information (i.e., med­
ical records). because such litigation is the Use and Disclosure of 
Health Information. Most fumre litigation directly asse1ting viola-

lions of the HlPAA Privacy Rules will be brought by the federal 
government against Covered Entities, such as hospitals and physi­
cians. or their agents, because HJPAA generally does not create 
private cause-, of action. FinaUy, some future litigation involving 
the HlPAA Privacy Rules should be expected under ERISA and, 
evenmally. indirectly under 1011 Jaw. • 

J.S. Christie. Jr. 
J S Chriflie. Jf i$ a ~ wi1h the 8rmi~11m olfic8 01 Bradley Arar4 Rose & \'lllite UP. 
Ht gratbted trcrn Duke Utwels1ty in 1985 wi~ hi$ J.O. ind ao MA in J)Ubfic policy, ti 
1986 tnd 1987, tlft lM,of'n It Ole Yaoil008 U'livu,sir, Sct1CJ01 ol law and Econcrnics in 
Yaooode, Cameroon. 'A'est Africa cmuie lhencletted for the Hoocwable SevbOum H. LY,1!18. 
senloe iudott, U.S Oistrc1 Cou11. Non.liom Oistnci of Alabama Ill 1!:188, he joined Smiley 
.Arnnl 

WtHiam (Bill) H. Odum, Jr. 

Board Certified Entomologist 
Litigation Testimony - Entomology Consuhalioos 
P.O. Box 1571 
Dothan, AL 36302 

Office: 334-793-3068 
Facsimile: 334-671-8652 
E-mail: who6386@ao l.com 

r»*IF,S:,~~~:rf%ffe.,ZH{§f*%1f,~~j',~%,~=S1i,1;%<t~~,;,t,ss=,,_1 

I I I ~ 
~ The Alabama State Bar Lawyer Referral Service can provide you with an excellent means of earning a living, so it • 
~ Is hard to be.lieve that only three percent of Alabama attorneys participate in this service! LRS wants you to con­

sider Joining. 

The Lawyer Referral Service is not a pro bono legal service. Attorneys agree to charge no more than $25 for an initial 
consultation, not to exceed 30 minutes. If, after the consultation, the attorney decides to accept the case, he or she 
may then charge his or her nonnal fees. 

In addition to earning a fee for your service, the greater reward ts that you will be helping your fellow citizens. 
Most referral ctlents have never contacted a lawyer before. Your counseling may be all that is needed, or you may 
offer further services. No matter what the outcome of the initial consultation, the next time they or their friends 
or family need an attorney, they will come to you. 

For more lnfonnatlon about the LRS, contact the state bar at (800) 354-6154, letting the receptionist know that 
you are an attorney interested in becoming a member of the Lawyer Referral Service. Annual fees are $100, and 
each member must provide proof of professional liability insurance. 

T II I : \ l . A II ,\ \I t / , \ H } I. H 13 3 



~ 
C 
:::, 
ca 
I; 

~ 
ul .. 
en 
~ a -· 0 
:::, 

. --.. 

c... ,. 

1~1, 

YLS Hard at Work 

T he Young Lawyers' Sectio,1 wos hard ot work in 
2002 nnd cxpecis • productive 2003. The high­
lighl of 2003 for the YLS will be the annual 

semi!Ulr nt Sande.~tin Resort in Florida on Friday. May 
16 and Snturdny, May 17. A• nlways, this seminar not 
only will be infonnntivc. but cxtren1ely entertaining. 
Seminar Chninnan Stuar1 Luckie is making sure tha1 
the seminar ofTcn something for all young lawyers. 
and the event promii<es 10 be a a=• opponunity 10 

congn:p1c in both a professional nnd social setting. 
ms, seminar 5pcucrs have been consistently rn1ed 
"cxccllcnt" by 1hc :mendces. and we have a great line­
up 38llin this year as 11,cll. 

You will be hearing more abou1 lhe Sande:stin 
Seminar in Ille wcc,ks nbcad, bu1 I encourage )'OU to plan 
now to imend. You should be receiving a regislrntion 
fonn in the mail within the ncx1 few weeks. If you have 
any quesiions rcgnrding the Sandestin Seminar. please 
call Stuart :u (251) 432-3362. or me 01 (205) 939-3006. 

In November, the YLS held hs first nnnual fall semi­
nar in Birmingham, entitled "Judicinl Perspectives: A 
Vlew from the Bench." We were fortunate 10 have four 
wcll-rcspec1cd judges from throughout the state speak 
10 us on various 1opic.~. Alnbnnm Su11reme Court 
Justice Tom Woodnll bcgnn the seminar wil11 a very 
informmive discussion or the nuts nnd boles or appel­
late pmc1icc. Juitice Woodt1.II wus followed by United 
Slotes Olslrict ,ludgc U. W. Clemon, who provided an 
interesting insight into 1he current s1n1e of capillll pun-

ishmenl. Re1ircd Jellerson County Circ:uil Courl 
Civil Judge Arthur Hanes followed Judge Clemon 
with an in-depth discussion on 1he pmc1ic3I nspects of 
civil courtroom procedure in lite Stnte of Alnbama. 
Laslly. retired Jclferson County Circuit Courl 
Criminal J udge J im Garrett gave ut his 1houghts on 
the "do's and don'is" or criminal courtroom pmcticc 
and bow trial work has changed 1hroughou1 bis )'Clll'$ on 
the bench. Approxinu1ely 45 nnomcys were on hand 
for this seminar. which WllS held in one of tlie ~uuc-of­
the-an conference rooms in the new low offices of 
Bradle y Arnnl Rose & Whit~. Spccinl 1hm1ks 10 
Bradley, Arant for allowing us ro use 1heir rncilities. 

The YLS is also busy prcp:uing for 1he Minority Pre· 
Law Conference nnd we arc expecting record nnen-­
daoce of approximately 400 high school S1uc:knis. The 
conference is nn annual event held in Montgomery nnd 
is open to high school scuc:knis :icross 1hc $L11c. Please 
talk to the approprimc person n1 your local high school 
and see if the school would like 10 participa1e. Jr so. 
contact LaBarron Boone at (334) 269-2343 or 
Christy Crow at (334) 738-4225 wilh the c:ontnct 
information. 

Representatives from the Alubamn YLS wllJ be 
nnending various American Bar Associmion fu11c1ions 
throughout the United Srnies 10 bring innovniivc Ideas 
10 our section. as well os 1he entire stntc bar. 

I look forward to seeing yo11 a, Sa11d1.1·ti11 /11 May. 

• 
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William D. "Bill" Scruggs, Jr . Service to the Bar Award 
The Board of Bar Commissioners of the Alabama State Bar wlll receive nominations for the William D. 

"Bill" Scruggs. Jr. Service 10 the Bar Award through March 15, 2003 . Nom1nat1ons should be prepared 
on the appropriate nomination form available on the bar's Web site. www.a labar.org, and mailed to: 

Keith 8. Norman, executive director 
Alabama State Bar 
P.O. Box 671 
Montgomery, Alabama 36101 

The BIii Scruggs Service to t he Bar Award was established in 2002 to honor the memory of the 
accomplishments on behalf of the bar of former state 
bar president Bill Scruggs. The award ,s not necessarily 
an annual award. It must be presented in recogn1t1on of 
outstanding and long-term service by living members of 
the bar of this state to the Alabama State Bar as an 
organization. 

Nom1na11ons are considered by a five-member com­
mrttee which makes a recommendation to the Board of 
Bar Comm1ss1oners with respect 10 a nominee or 
whether the award should be presented ,n any given 
year. 

William D. "Billn Scruggs, Jr. 

SERVICE TO THE BAR AWARD 

• 8JI • "' • d,d,,.nrd. i.,.,, nd ...,,./fi,I, 
sm.\1111 of tl-t lti# pn,,'CIJ,an ~rtd"' 
p;m,.a,.Ltr. ,br A~ s~ir b. . tb, 
qN.J/lly imJ b,~J.UJ. of hu Mn'IU' to l,u 

-~""' .. (:Mil .. ""1""'" M.../,o 'IW $•t.J<-l1uJ Ill tJ,i, IIJtl . • ~-..................... 
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Why pay more than you have to? 
Name brand law office software 
at discount prices. 

The - and moa1 populor 
uues In legal so~ware Ml 
evailoble l,om 
Blumborg li)<Ctl!lor 81 
subsu1nuo1 81lw.gt, below 
publiishor bl prlcos. 

!'(Law. f,mulip,. """"' law. Mikus, T1ml & Profi~ md monl 

I 

Blumberg~cel~q,r · 
800 LAW MART BOO 529-6278 
ha: 80015el•ll011 www.tlkmlOtfD.com 

Alabama 
Forensic Data Services 

Forensic Comuter Examinations 
Computer Investigative Services 

Criminal Defense Assistance 
Data Recovery 

205-613-6725 

www.alforenslcdata.com 

3565 Loma Ridge Drive 
Hoover. Al 35216 

Afaba,,,."s old<tst Fomnslc Conf,u ter 
Exllminat/lJ(I Corportetlon 
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Transfer to Disability Inactive 
Bessemer auomey Rita .Davoune Hood was trans­
forred 10 di~bility inactive staru;. pursuam 10 Rule 
27(c). Alabama Rules of Disciplinary Procedure. 
effective November 15, 2002. [Rule 27(c): Pet. No. 
02-02] 

Suspensions 
On December 3. 2002. tbe Supreme Coun of 
Alabama emered an order adopting the order of u,e 
Disciplinary Board, Panel VI, suspending former 
Roanoke anomey John Rnlph Gunn for a period of 
three years, retroactive to his interim suspension 
cn1ered on Oc1ober 27. 2000. Gunn entered a plea of 
guilty 10 violations of rules 1.3 [diligence 1: I .4(a) 
[communicationJ: 1.15(a) [safekeeping properry]: 
and 8.4 (b). 8.4(c) and 8.4(g) [misconduct] of 1he 
Alabama Rules of Professional ConducL As a coodi· 
tion of Gunn's plea. he has agreed 10 reconcile ~tc 
trust accounts he maintained during his pr-•ctice and 
reimburse any clieots found 10 have been deprived of 
any ruuds on deposit in the.e accounts. The interim 
suspension or October 27, 2000 was merged ioto and 
dissolved upon lhe Disciplinary Board's accepiance 
of Gunn's plea. [ASB No. 00-36(A)J 

Effective December 13, 2002. Birmingham auomey 
Lauri e Ann Richardson Burch has been suspended 
from the practice of law in the Stnte or Alabama for 
noncompliance wi1h the 200 I Mandn1ory Continuing 
Legal Education requirements of the Alabama State 
Bar. [CLE No. 02-1371 

Fom1er Birmingham allorney Carol Alm 
Rasmussen was suspended from 1he practice of law 
in the Stale of Alabama for a period of 91 days. lo run 
concurrently in each case, cffccLive Ociober 8. 2002. 
by order of the Alabama Supre,ne Coun. The supreme 
coun. entered i1s order based upon the decision of 1he 
Disciplinary Board of 1be Alabama Siate Bar. 
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In ASB No. 99-I 69(A). formal charge.< were filed, 
alleging that Rn.smussen viola1ed rules 1. 1. 1.3. 
I .4(a), and I. 16(d), ARPC. Rasmussen was re1ained 
in 1997 lo represent the complainant in an Equal 
Employmem Opponunity Commission mancr and 
was paid a $2.500 retainer fee, During the course of 
the representation, the complninant encountered dif­
ficulties in coJnmunicating \Vith Rasn,ussen concern­
ing her case. Rasmussen failed 10 rerum the com, 
plninant's 1elcphone calls :md failed 10 anend sched­
uled appointments witl1 th.e complainant and/or her 
wimesses. Rasmussen failed 10 notify the EEOC that 
she represented the complainant. and the com­
plainant subsequently received an adverse decision 
from the EEOC. 

ln ASB No. 00-107(A). fom1al charges were filed, 
aUeging tltal Rasmussen violated rules 111. 1.3, 
l.4(a). 114(b), 3.2. and 8.4(a), ARPC. Rasmussen 
w:os retained in J 992 to represent the complainant in 
a federnl worker's compeusation niauer. Between 
1992 and April 1998. Rasmussen advised ~le com, 
plainant t.lm all of the nece.,sary pleadings and docu­
mcms had been filed and she was waiting for a deci­
s.ion. Rasmussen wa.s subsequently imerimly sus­
pended on September 15, 1998 and failed 10 notify 
the complninanL of her suspension and bcr inabiliry 
10 continue 10 represcm her. Rasmussen knowingly 
made misrepresen1a1ions of material fac1 10 the com, 
plainant when she told her that everything bad been 
filed nnd they were simply wniting for a decision. Al 
the time 1hese representations were made, the federal 
worker's compensation claim had already been 
denied and removed to Federal Records Storage. 

Rasmussen did not answer the fon11al charges in 
either of Ll1c foregoing cases. Default judgments 
were entered againsL her on June 13. 2002. [ASB 
nos. 99, 169 and OO-J07(A)J • 



TIMELESS WISDOM 
Aesop's Fabio were not 1untten 
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Services 
• ENGINE£RIN&/CONSTRUCTION EXPEJITS Oralnaoe. slJUC· 

tural. medlanical. roofing, electrical. process chem11:al, ElfS 
(stucco), mold and mildew, HVAC fDI resldE!fltlal housing, mduSUi­
al and chemical faclliues. pipeline.1, comp,ossor s1a1lons. com­
mercial buildings, and pon suocture.1. Provide expert construc1ion 
claims and dispute analysis. Provido computer nnimatlon or struc­
tural behavior under loads. EJ<perionoed testitying experts with 
licenses and credentials. Company engineering and contractor 
licenses in Alabama and Loulsiana. Contact Hal I(. Ca111, Mobile 
Phone (3341661-26115. E-mail: halkC11inf:ad com Well site: 
hb;nOaol.axn 

• DEVEI.OPMEHTAL DlSABIUTIES/MEHTAL 
RETARDATION/SPECIAL roUCATION/MEHTAL 
HEALTIIINURS1NG HOME & HOSPITAL STANDARD OF 
CARE: &i,er1 v.'1lleSS seMtl!S isovided related to mndinl of 
care issues m health and hlrnan seMC8 agenc,es. Wrlliam A. 
lybarge(. Ph.D 620-221-6415, l~ .com. 
WMv. lony/yba,gef.fflll. 

• INSURANCE. EXPERT WITNESS. Fony yea,-s' experience 
including 24 ywrs' risk-managemenl insurance consulting 
Profiling evaluauon. deposition. testimony. Polley coverage, cap, 
tlves. excess. deductibles. sell insurance, agency & dlract experi­
ence. Fee only propeny loss assistance. bidding, exposure, policy 
review. Worke,s· compE!f1sat1on audl~ rnodrficauon Review. 
Douglas F. Miller, Member SRMC 18001482·5602.1205) 996-0002 
Birmingham E•rnail erim@speedfBCl/lfyflfl 

• QORO PROBLEMS? ODRO drafw,g for EAISA. m1ittl11Y, federal 
and Slate government poswons Fiqd ree of $485 lbU~e lO 
\'OIi' client as a di$bursementl includes all ~ v.,UI 
plan and 11MSIOIIS. Peosian vatuauons and e,,pe,1 teslllflOII'/ fo, 
c!Mlftl! and mafpraclice cases. All Y.ut done w IJll*,enced 
0DR0 attorney. Fun bactgroood at 11W1v.qd,af0/101S.net ODRO 
Solul,w, me .. 2914 Profi=onai Partway. August!. Georilia 
30907. Call lBOOJ 813-3716 ror rree blochura. 

• ECONOMIC EXPERT WITNESS: Personal ln)ul'/, buslnw Ion. 
agricultural loss. workers· compensation, banltuptcy feasibility 
plans. etc. Thiny years as unive,slty faculty member, 18 years· 
experience as economic expert witness. Member of Alabama 
State Bar. William E, Hardy. Jr .. Ph. D, J.O. phone 1334) 821-
0865; fax 1334) 844·Z937; o•mail: wlllmlyCI/Cl/$11(/.euburn.edu 

• JEff£RS0N COUNTY JURY VERDICTS This monthly publlca­
uon focuses only on Jeffmon County Cllt\lit Civil lUIV verdrcts. 
lhe case profile incl<.tda cause of ac~on. prestdinQ judge and 
enomeys. Subscriptiw available pe1 monUI lo, S20 o, pe1 yea, 
fo, $200. Please mnlad !2051243-3819 to place ordet. See 
www JeffCIJVenfict.s.Clltn ID raview a Silft1lle 

For Sale/RentJlease 
• FIVE POINTS SOUTH LAW OfflCE. Offices ava1lab!1 al 1117 

22"d Sveet South. All anc,llal'/ services u racep11on151. oonfer­
ence roo,n, telephone w/ voice mail, fax machine, copier, net· 
worked hi-speed DSL lntemer connection. and free parking 
included. Offices ara provided at one na1 rate starting ot S575. 
No set-up charge.1. "Vinual" omces avnllnblo. Pleose call Tom 
Ploufl, esq. at 1205) 939-0000. 
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• CONDO FOR RENT: Stay al Alabama's finest beach re$Or1 ma 3 
8R/3BA condo ClocOratod by lawyers for professionals. RE!flt 
directly from owners and save hundreds of dollars. Tour the 
resort. our condo. and make resermions all on•hno at 
1V1vw.rusoncondo.net You will not find a liner condo foe rent on 
the Gulf Coast 

• VACATION RENTALS· Gui( Shorns(ft. Morgan/Dauphin Island 
and lal:e Manin. Alabarna Houses are gull and lake front 2. 3 
and 4 BR. sleep 6-12, fully furnished !2051678-6139 Tel. (21151 
678-li142 Fax. lB00) 2115-0465 Pin 14815 www.SHGWcom 

Positions Offered 
• ATTORNEYS WANTfO Pan•trme. Alabama Army Natior.al 

Guard JAG. Ibid a second cat• w,111 tttillffi!fll benefits v.Nle 
$e<W19\'0II' tounlr( M,gj1t be,_.., lO complete dvee 
weeks basic training rf non-prior servu. Attredited law sdlools 
JD a lllJSl Prio, ser;ice or non•pnor seMCe applicants &hould 
con1ae1 LTC 8lyan E, Morga11, Alabama National Guard. P.O. 8ox 
3711, Montgomery. Alabama 36109 E-rnaU: 
bryan.mrxganthl ngb.armymrl Of phone al 13341271 ·7471. 

Where Lawyers Look For Lawyers 

So,ne or 1hr best law Onus and corporutiom in 
A.Jnba.ntn u.nd lltr'OSS' tht nulfon hn\·t: opening_i for 

ou1.StUJ1dfug ouon,cys In these practice area.~: 

,:. Civil Uligntion 

•) Employm11n1 1,nw 

•) Bankruptcy (Creditor ) 

.:, Corpornt c Tum.s:iclions 

<> Commercial Real &tat e 

www.America11LegalSearch.com All---.....i,­.A ..... ~ 
Richard G. Brod<. &q .a, (&OOJ9J0.9128ord,n:a dilll 
C20S) 930-9811 or rlchard@amcnanlopl<W<h.com: or 

DnimHJn l'ord , ll.sq. •• ('20S)930-9898 or 
bmnnon"11menc11nlcg:11.lseJU'th.com. 

Binniugluuu Los Angeles 



Complex legal cases and sensitive fraud investigations require more than just a ·'bean counter"'. To win your 
case you need someone who knows how 10 discover the facts, analyze the information. and provide credible 

cxpen testimony. At Dixon Odom our experienced group of forensic accountants and fraud investigators have 
been providing these services 10 auorneys for over twenty years. We utilize the latest technology 10 break 

down vast amounts of data to provide clear, concise infom1ation fur the trier of fact From economic damage 
assessments and lost wages analysis to business valuations and expert wirncss testimony we will work by 

your side to make sure you can provide your client with the best representation available. 

For more i11fom1ation about our Fraud Investigators and Forensic Accouniants 
call us today at 205-930-9111 or l-800-874-8552. 

Rat11h Sununcrford 
CPA. CFE. CVA 

~ 
DIXON ODOM PUC"' 

Fraud lnvesiigarors and Forensic Accow1ra11ts 

Kelly Todd 
CPA. CVA 

Robin T11ylnr 
Cl'NABV. Crt, 

CVA.CBA 

Tom Gober 
lnsuruncc ond Hcol1hcarc 

Consul1c1111 

Lisa Robbins 
CFU 






