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Is your
malpractice
iInsurer

out of
Alabama?

One malpractice insurer is still
here and continues to maintain
stable premium rates!

AIM: For the Difference!

Attorneys Insurance Mutual Telephone (205) 980-0009

of Alabama, Inc. Toll Free (800) 526-1246
200 Inverness Parkway FAX (205) 980-9009
Birmingham, Alabama 35242-4813

i

“A Mutual Insurance Company Organized by and for Alabama Attorneys”
www.AttysinsMut.com



RLOADSHOW
2003 TOUR

What Can The Alabama State Bar Do For You?

Since its inception in 1995, the ROADSHOW has covered the state of Alabama visiting local
bar associations, community and civic clubs, schools and universities. The ASB is proud now to
include CLE components as a benefit to Alabama lawyers. Contact Susan Andres, director of
communications, at (334) 269-1515, extension 132, or e-mail sandres @alabar.org for details.

CLE CDI’H ponenll I:ECIiLI PE’S*

* The director of the Alabama Lawyer Assistance Program, Jeanne Marie
Leslie, raises awareness and understanding of substance abuse within the
profession and tells you how to be part of the solution to this growing
problem.

* Judy Keegan, director of the ADR Center, brings you a summary of latest
updates and important cases from the fast-growing areas of mediation and
arbitration.

» General Counsel Tony McLain keeps bar members informed of the latest in
disciplinary issues and major legal developments in Alabama and across
the nation.

* Each CLE component is available in one- to three-hour formats.




Alabama Divorce Systems
M anual 2002 Edition

[f you practice divorce law in Alabama,
YOU need this book.

[f you are writing an appeal based on a
divorce order, YOU need this book.

[f you even consider drafting an
uncontested divorce, YOU need this
book.

ALABAMA DIVORCE SYSTEMS
MANUAL (2002 Ed)

BCLE nes
AB? meeling your needs for over 40 years

Alabama Bar Institute for Continuing Legal Education
Box 870384 Tuscaloosa, Alabama
Phone: 800-627-6514 THE UNIVERSITY OF

Fax: 205-348-1072
Email: abicle@law.ua.edu ALABAMA

Web address: www.abicle.org scHoolL OfF LAW

Pat Graves, Chief Editor of Alabama
Divorce Systems Manual (2002 Edition)

Alabama Divorce Systems Manual (2002 Edition) - Order Form

Please send me copies @ $95.00 per copy = $ Total.
Name: Phone:
Address: ASB#:
City, State, Zip:
JdCheck Enclosed or QO Bill my creditcard: [ Visa J Mastercard  Discover
Credit Card Account Number Expiration Date
Cardholder (Please print)

To order; Fax or mail this form to ABICLE at the address listed above.

ABICLE extends a special note of thanks to Patrick H. Graves, Jr. of Bradley Arant Rose & White LLP in Huntsville for serving as the
2002 editor and for the countless number of hours that he volunteered to update this book. We also appreciate the efforts of Dale B.
Stone, the special editor for the chapter covering tax consequences of a divorce.
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On the Cover:
Fairhope, Alabama
Twenty miles southeast of Mobile, on the bluffs of the Eastern Shore of Mobile Bay, lies the picturesque city

of Fairhope, Alabama. With beautiful sunset views, waterfront parks and a vibrant downtown, Fairhope is an
Alabama treasure,
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celebrate
your
freedom

| | Independent
Courts

Protect Our
Liberties

law day
may 1, 2003

What are you doing for LAW DAY 2003?

Increasing respect for — and understanding of - the rule of law has been a central goal of
Law Day since its inception 46 years ago. Our great nation has undergone many
challenges over the years. We have surmounted them and grown and prospered
because our system of liberty under law and our reverence for the rule of law have
enabled us to mobilize the best energies of all Americans in a common goal.

Please join the Alabama State Bar in working to make this Law Day a time to make the
rule of law even more significant and precious to all Alabamians. Law Day 2003 provides
an important opportunity for bar associations and each individual member to reach out to
Alabama communities, schools and citizens. And the Alabama State Bar can help! We
can provide you with a detailed Law Day Planning Guide at no cost. Students and
schools in your area can be encouraged to participate in our statewide Essay and Poster
Contest. Call us or visit our Web site at www.alabar.org and see what resources we offer.

Together, we can make this the best — and most meaningful — Law Day ever.

Plan to join the celebration now.

AV
% ALABAMA STATE BAR

Lawyers Render Service
a7
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Fred D, Gray

Civil Rights—Past, Present
and Future, Part Il

(This is the third installment of a three-part series adapted from a speech given to the
International Society of Barristers in 2001, the first and second parts appeared in the
November 2002 and January 2003 Alabama Lawyer, respectively.)

The Present

ou might be wondering what all of this means

to us here today. We have made a tremendous

amount of progress, and I would not try 1o tell
you that we have not. But notwithstanding our
progress, in recent years, we have seen an increase in
racism, expressed in many ways, including the burning
of churches, We have seen a change in the United
States Supreme Court. which. for more than a quarter
of a century, had been a pioneer in protecting the rights
of minonties and women: the Court is now reversing
itself on some important constitutional principles. We
have seen similar changes in the federal district courts
and courts of appeal across the nation, In recent
months, we have seen assaults upon affirmative action
and other programs that have effectuated or protected
the constitutional rights of individuals and made our
country a great country. We have witnessed the resur-
gence of hate groups. And, many old wrongs remain
un-redressed. For example, in 1963, 1 filed cases that
involved desegregating 104 of the 119 school systems
in Alabama; about 40 or 50 of those cases are still
active today. My sons, who were just little boys when [
filed those suits, are now going into court trying 1o get
people to do what they should have done long ago.

The struggle has not ended. Racial discrimination in

the United States has not ended. We do not have a level
playing field. There is no such thing a5 a race-neutral
society in America. The consequences of 350 years of
slavery, segregation and discrimination have not disap-
peared in the last 40 years. Unfortunately, we still live
in a racist society, and if we're not careful, it's going 1o
get worse before it gets better.
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The Future

If the lives and work of Dr, King and Mrs, Parks are
to mean anything, the struggle for equal justice under
the law, particularly for women and minorities, must
continue. We face n real challenge on whether the
gains we have obtained will continue or will be lost,
and more remains 1o be achieved, If we lose, it will
mean that Dr. King and others who have given their
lives in the cause of human and civil rights have died
in vain. If we lose, the nation loses.

I hope this society is active in the field of diversity
for we are living in a world where the majority of the
people are colored peoples, not white, Even if we focus
only on the United States, the census reports show that
the Asian population and the Hispanic  population
and even the African American population are increas-
ing. S0, we need to be concerned about diversity.

We have seen some promising steps taken at various
levels. A few years ago, President Clinton appointed a
race relations commission. On October 30, 1999, the
then-president of the American Bar Association indi-
cated that one of his major priorities was to increase
the involvement of minorities in the American Bar
Association. 1'm happy 10 say that in our state of
Alabama, which we usually think of as falling at the
bottom of the list, white folks, African-American folks,
rich folks, poor folks, educated and uneducated people
came together a few years ago and elected a governor,
Don Siegelman, who has been working hard to change
the image of our state, and, to a great degree, he has
succeeded.



What can we do on a more personal
level to change or increase diversity? I'm
going to tell you two little things that
you might be able to do. One is a sug-
gestion that came from one of my chil-
dren when | was getting ready to make a
specch o few years ago. She said,
“Daddy, people don't know each other,
and when they don't know each other,
they are unable really to understand each
other. What if everybody would select
one person who is not of their own race
to be their friend? You would learn about
that person’s likes, that person’s dislikes,
even little things such as what they eat
and what they don't eat. You'd get a
chance 1o truly know that person.” | chal-
lenge cach of you to do that, to keep try-
ing if it doesn’t work out the first time.
After all, you haven't given up on all
your friends of your own race jusi
because people of your own race are not
your friends. The other thing | will ask
of you is that you look around you in
your neighborhood, at your workplace, at
your place of worship, and in your social
groups. If everybody in those places is of
the same race, please al least pause to
wonder why it's that way.

Stepping back to the community or
national level, 1 want 1o submit for your
consideration three basic things | think we
can do that will help us 1o get to the point
where everybody is truly free and truly
equal. First, we all must recognize that we
still have race problems in this country.
President Bush realizes that we still have
serious problems in this country with ref-
erence to race and racism, In his first
address to Congress, he told the nation
that racial profiling must end, and he has
directed his Attorney General to take the
proper steps to correct these injustices.
We need to acknowledge that we have
race problems, and we need to decide that
it’s wrong and that we're going to correct
it. Secondly, we have to develop some
plans for correcting the problem. Some of
this will involve work at the local level. 1
can’t tell you what needs to be done or
what will work in every community, but [
cannot believe that with all of our knowl-
edge and all of our wisdom, we cannot
come up with solutions to cormect our mce
problems. Finally, the plans we devise
must be executed.

One of the greatest areas of discrimi-

nation [ have found in this country now
is the economic area, You can find

African-American Kids and white kids
who have gone to the same schools and
been taught by the same persons, and
you will see that when they go out 10 get
jobs, the white ones usually will get
good jobs and the African-American
ones cither won't get jobs at all or will
get menial ones. You can look at any of
the economic census reports and find the
tremendous disparity economically
between people of color and the majori-
ty. As I tell lawyers and law students
across the country, this is an area in
which the law can and should play a role
in righting the wrongs.

The desegregation and civil rights laws
in this country have been developed pri-
marily because lawyers like us have used
our talents and argued cases from the
justice of the peace court to the Supreme
Court of the United States. Historians
have basically written lawyers out of the
civil rights movement. But, it was court
decrees entered by courngeous judges
that changed the racial landscape of this
nation. The lawsuits were drafied and
filed by lawyers like us. As lawyers in

our respective fields, there is a duty and
a responsibility upon us o be sure that
justice is administered. We must continue
the battle of destroying racism wherever
it appears. Many of us do not realize it
but racism is a problem today and there
are too many decisions that are still
being rendered based on race. As leaders
in your community and in the legal pro-
fession, you can make a difference.

Let me leave you with the words of
Governor Wilder, the first African-
American governor of the
Commonwealth of Virginia, as he was
being inaugurated a few years ago. He
was speaking of young people. but his
words apply more broadly. He said:

“I want them to know that oppression
can be lifted, that discrimination can be
eliminated, that poverty need not be
binding, that disability can be overcome,
and that the offer of opportunities in a
free society carries with it the require-
ment of hard work, the rejection of drugs
and other false highs, and a willingness
to work with others, whatever their race
or national origin may be.” ]

Th& duties of a magistrate u
e =

Public Notice for
Reappointment of Incumbent
Magistrate Judge
The current term of the office of United States Magistrate Judge
Charles S. Coody is due to expire April 30, 2003, The United States

District Court is required by law to establish a panel of citizens 1o consider
the reappointment of the magistrate judge 10 3 new eight-year term.

ude the fnl!ewmg (1) mn~
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Task Force Studies Bar

Keith B. Norman

Admission Procedures

ne of the bar’s principle functions as the legal

profession’s licensing and regulatory authority is

admissions. As many of you probably remember
from applying to take the bar exam, admissions is a two-
step process. A bar applicant first must satisfy the
requirement that he or she possesses the requisite char-
acter and fitness to practice law. Then the applicant must
successfully complete the Multi-State Professional
Responsibility Examination (MPRE) and the bar exami-
nation. With respect to the bar's admission procedures,
state bar President Fred Gray has appointed the
Task Force to Study the Rules Governing
Admission. The future recommendations of this task
force will complete a thorough review of The Rules
Governing Admission to the Alabama State Bar. An
earlier task force recommended rules changes
approved by the Alabama Supreme Court that modify
the format of the bar examination. These format
changes, which [ will detail in a future article, will
occur with the administration of the July 2003 exam,

The admissions task force is chaired by Mike
Waters of Montgomery, a former chairman of the
Board of Bar Examiners. The vice-chair is Judy Holl
of Birmingham, a longtime member of the Character
and Fitness Committee. Also serving with Mike and
Judy are Mike Atchison, Birmingham; Mike
Conaway, Dothan; Lee Copeland, Montgomery;
Laura Crum. Montgomery; Milton Davis, Tuskegee;
Wanda Devereaux, Montgomery; Gwen Garner,
Montgomery; Ed Gentle, Birmingham; Richard Gill,
Montgomery; Fred Gray, Jr, Tuskegee: Victor
Hayslip, Birmingham: Rick Meadows, Montgomery;
Anne Mitchell, Birmingham; Jack Janecky, Mobile;
Donna Pate, Huntsville; Roger Smith, Montgomery;
and Jimmy Walter, Montgomery.

This task force will study rules that the previous
task force did not consider, specifically rules I-V. They
will examine admission procedures and focus on con-
cerns that were not envisioned when rules 1-V were
last amended, namely: (1) bar applicants who have
foreign undergraduate degrees but have attended
domestic law schools; (2) bar applicants who are for-
eign lawyers and have attended domestic Master's of

MARCH 2003

Laws programs; (3) foreign lawyers desiring admis-
sion to practice in Alabama; and (4) multi-jurisdiction-
al practice (MJP). Every member of the task force is
familiar with these and other issues to be studied.

Of the issues that the task force has been asked to
consider, MJP is perhaps the one that has received the
greatest amount of attention over the last few years. The
term MIP describes the legal work of a lawyer in a
jurisdiction in which the lawyer is not admitted to prac-
tice law. This past August, the House of Delegates of
the American Bar Association approved the Report and
Recommendation of the ABA's Commission on Multi-
Junsdictional Practice. The Commission’s report con-
tained nine principle recommendations. | will not detail
them here, but the full report may be downloaded by
accessing the ABA's Web site, www.abaner.org, and
clicking on “Entities” and then going to “Commissions.”

Many junsdictions are closely studying the MJP
report and recommendations. The principle thrust of the
MIP proposal is modification of a state’s restrictions on
the unauthorized practice of law (UPL). The modifica-
tions would permit a lawyer admitted in another juris-
diction to practice law, in very narrowly defined cir-
cumstances, on a temporary basis in other jurisdictions.
Those circumstances would be different from the activi-
ties regulated under a jurisdiction’s pro hae vice rules,
Another noteworthy change which the Commission
report recommends is the admission of a lawyer on
motion, or without taking the bar exam again, if the
lawyer has been engaged in the active practice of law
for a significant period of time and is a member in good
standing in all other jurisdictions where he or she is
admitted.

The Task Force to Study Rules Governing
Admission has much to consider. It possesses excel-
lent leadership and knowledgeable members,
Consequently, the task force is well situated to analyze
the admission issues brought about in large measure
because of the significant changes that the practice of
law has expericnced in the last decade. The work of
the able members of this task force continues the state
bar's effort that we fulfill our public responsibility as a
self-regulated profession. |



~ Notice of Election
Notice is given herewith pursuant to the Alabama State Bar Rules
‘Governing Election of Commissicners,
Commissioners

Bar commissioners will be elected by those lawyers with their principal
offices in the following circuits: 2nd; 4th; 6th, place no. 2; 9th; 10th, place
no, 1. place no. 2, place no.'5, piace no. B, place no. 9; 12th; 13th, place
no. 2: 156th, place no. 2: 16th; 20th; 23rd, place no. 2: 24th; 27th, 29th;
3Bth; and 39th

Agditional commissioners will be elected in circuits for each 300 mem-
bers of the state bar offices whose principal offices are located in these
circuits. The new commissioner positions will be detarmined by a census
on March 1, 2003 and vacancies certified by the secretary no later than
March 15, 2003

All subsequent terms will be for three years

Mominations may be made by petition bearing the signatures of five
members in good standing with principal offices in the circuit
election will be held or by the candidate’s written declaration of candida-
cy. Either must be received by the secretary no later than 5 p.m. on the
last Friday in April (April 25, 2003].

Ballots will be prepared r|.||1 mailed to members between May 1 and
May 15, 2003, Ballots must be voted and returned by 5 p.m. on the last
Friday in May (May 30, 2003) to the Alabama State Bar

Alabama State Bar
Member Legislators

Senate
Zeb Little, Cullman, District 4
Curt Lee, Jasper, District 5
Roger Bedford, Russellville, District 6
Rodger Smitherman, Birmingham. District 18
Phil Poole, Moundville, District 21
Pat Lindsey, Butler, District 22
Hank Sanders, Selma, District 23
Ted Little, Auburn, District 27
Myron Penn, Union Springs, District 28
Wendell Mitchell, Luverne, District 30
Bradley Byme, Fairhope, District 32
House
Marcel Black, Tuscumbia, District 3
Ken Guin, Carbon Hill, District 14
Jeffrey McLaughlin, Guntersville, District 27
Mark Gaines, Birmingham, District 46
Demetrius Newton, Birmingham, District 53
Yusif Salaam, Selma, District 67
Cam Ward, Alabaster, District 49
Greg Albritton, Excel, District 64
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ALABAMA LAWYER
Assistance
Program

Are you watching someone
you care about sell-destructing
because of alcohol or drugs?

Are they telling you they
have it under control?

They don’t.

Are they telling you they
can handle it?

They can’t.

Maybe they're telling you
it's none of your business.

it is.

Pecple entrenched in alcohol
or drug dependencies can't see
what it is doing to their lives.

You can.
Don't be part of their delusion,

BE PART OF THE
SOLUTION.

For every one person with alco-
holism, at least five other lives
are negatively nﬂer.:tnd I:Ir the

or somepne you know. needs
shelp call Jeanne Marie Leslie
(ALAP director) at (334) 834-
7576 (a confidential direct line)
or 24-hour page at (334) 224-
16920, All calls are confidential.

THE ALABAMA LAWYER
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' = James W. Porter, 11 was recently designated as a

Local Government Fellow by the International
Municipal Lawyers Association, The Fellows pro-
gram was established in 1998 (o recognize attorneys

= William S. Labahn, a 1975 bar admittee who now
practices in Oregon and Alaska, was profiled in the
December 9, 2002 issue of The National Law
Journal,

as legal specialists in the field of local government
law, as well as to encourage attorney proficiency and
competency in the field

The Alabama Chapier of the American Academy of
Marrimonial Lawvers recently served meals at a community

e week after the peneral election, the Howston County
Young Lawvers' Axsociation conducted a service project,
souip kitchen, The academy & g national organization extab-
lished 1o encourage the stusdy, improve the practice and ele-
watte the standards of matrimaonial law.

removing the remaining political campaign signs from the
right-af-way on various county highways, Pictured above are
Samuel Prim, Hamp Baxley, CHF Mendhetm and Shannon
Rash,

If you're searching for a home on the Mississippi Gulf satellite offices, by day, month or year. Plus, they're located

Coast for your law practice, it's time to consider Courthouse  across the street from the Harrison County Courthouse
Suites. The newest office complex in Downtown Gulfport,  and just five blocks from the new Federal Courthouse.

Courthouse Suites has space to fill the needs of primary &  Call to reserve your office today,

Full-time, On-site Receptionist, Secretarial & Para-legal Services » Wireless Internet Access
Computers = Video Conference Rooms « Furnished and Unfurnished Suites Available

Now Leasing * Opening June 2003
To reserve space call 228-806-8207 or 228-324-1369.

==
(OURTHOUSE SuITEs

URRERRINE A PREER & DERWICED
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Alabama Mediation Training
(2003 In-State Programs)

March 20—22, Birmingham, Mediation Process and the Skills of
Conflict Resolution, Litigation Alternatives, Inc., (Troy Smith, JD) 1-
B00-ADR-FIRM, adrinfo@asl.com; www.mediationserminars.com
May 5—7, Montgomery, Mediation Process and the Skills of Conflict
Resolution, Litigation Alternatives, Inc., (Troy Smith, JD) 1-B00-ADR-
FIRM, adrinfo@aol.com; www.medistionseminars.com

» June 5—9, Birmingharn, Family and Divorce Mediation, Atlanta
Divorce Mediators. Contact Betty Manley, M. Ed., JD (404) 378-
3238, or (300) B62-1425,

» September 18—20, Birmingham, Mediation Process and the Skills
of Conflict Resclution, Litigation Alternatives, Inc., (Troy Smith, JD) 1-
800-ADR-FIBM, adrinfo@aol.com; www.mediationseminars.com
November 13—17, Montgomery, Family and Divorce Mediation,
Atlanta Divorce Mediators. Contact Betty Manley, M. ED., JD (404)
378-3238, or (800) B62-1425.

« December 4—8, Birmingham, Mediation Process and the Skills of
Conflict Resolution, Litigation Alternatives, Inc., {Tray Smith, JD) 1-
B00-ADR-FIRM, adrinfo@aol.com; www.mediationseminars.com

Arbutration training schedule will be added at a later date.

CLE .
Opportunities

The Alabama Mandatory CLE
Commission continually evalu-
ates and approves in-state, as
well as nationwide, programs
which are maintained in a com-
puter database. All are identified
by sponsor, location, date and

S G
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1
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The Alabama Lawver no longer publishes addresses and telephone numbers unless the announcement relates
to the opening of a new firm or solo practice. Please continue to send in announcements and/or address
changes to the Alabama State Bar Membership Department, at (334) 261-6310 (fax) or PO, Box 671,

Monigomery 36101,

About Members

M. Bradley Almond announces the opening of his
firm, M. Bradley Almond LLC, at 2223 8'0 Sireet,
Tuscaloosa 35403. Phone (205) 349-5004,

Alan Hunt announces the opening of the Law Firm
of Alan Hunt LLC, with offices at 126 S. Center
Avenue, Piedmont 36272. Phone (256) 447-0055.

Heather Newsom Leonard announces the forma-
tion of Heather Leonard PC with offices a1 2108
Rocky Ridge Road, Suite 1, Birmingham 35216, Phone
(205) 978-7899.

Albert L. McCoy announces the opening of the
Law Office of Albert L. McCoy at 414 Frank Nelson
Building, 205 N. 20t Street, Birmingham 35203,
Phone (205) 252-2022.

. Brent Morrison announces the opening of the Law
Firm of D. Brent Morrison LLC, with offices at 111 S,
Main Street, Piedmont 36272, Phone (256) 447-0016.

Raymond A. Pierson announces the opening of his
office at 501 Church Street, Mobile 36602. Phone
(251) 433-3671.

Timothy L. Shelton announces the opening of his
office a1 303 Second Avenue, SE, Suite B, Decatur
35601. Phone (256) 355-2398,

Robert I). Weathers, Jr. announces the opening of
his office at Bradford Square, 400 141 Sreer, SE,
Suite A, Decatur 35601, Phone (256) 353-1118.

Thomas B. Woodall announces the opening of his
office al 434 Gunier Avenue, Guntersville 35976,
Phone (256) 582-0567.
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Among Firms

American Legal Search LLC announces that
Brannon Ford has joined the company’s Birmingham
office.

Ball, Ball, Matthews & Novak, PA announces that
Jordan Montiel McBride has joined the firm.

Beasley, Allen, Crow, Methvin, Portis & Miles PC
announces that Kendall Dunson has become a share-
holder.

Berkowitz, Lefkovits, Isom & Kushner PC
announces that William M. Lawrence, Laura E.
Proctor and Jacquelyn I, Smith have become members.

Bishop, Colvin, Johnson & Kent announces that
Claire J. Hyndman has joined the firm as an associate.

Boardman, Carr, Weed & Hutcheson PC announces
that Alicia Fritz Bennett, Katherine C. Hortberg and
Dana J. Bolden have become shareholders,

Pierce, Ledvard, Latta, Wasden & Bowron PC an-
nounces a name change 10 Bowron, Latta & Wasden PC.
Bradford Law Firm PC announces that J. Vincent

Swiney, 11 has joined the firm as an associate,

The Burns Law Firm announces that Christopher R.
Garner has become a member,

Burr & Forman announces that Cameron T.
Earnhardt and John 0'Shea Sullivan have been named
partners of the firm.

Capell & Howard PC announces that Richard H.
Allen and M. Courtney Williams have become mem-

bers of the firm and Paige R. Jackson has become an
associate,



Cabaniss, Johnston, Gardner, Dumas
& O'Neal announces that Joseph V.
Musso and Ian D). Rosenthal have
become partners of the firm,

Christian Small LLP announces that
Jessica K. Stetler, Lynn Shutt Darty and
5. Michael Pack, Jr. have joined the firm
as associates,

Cincinnati Children’s Hospital
Foundation announces that Kenneth
Massey has been named president.

Corley, Moncus & Ward PC
announces that Mark E. Hoffman has
joined the firm as a shareholder.

Gregory D. Crosslin announces the
formation of Crosslin & Associates PC,
with offices at 4131 Carmichael Road,
Suite 2, Montgomery 36106, Phone (334)
260-2847, Carey Bos will serve as of
counsel.

Engel, Hairston & Johanson PC
announces that Sherrie L. Phillips has
become a shareholder.

Frederick T. Enslen PC announces that
Susan Berman Norris has become asso-
ciated with the firm.

Derrell 0. Fancher and Fletcher D.
Green announce the formation of
Fancher & Green LLP with offices at
507 Lay Dam Road, Clanton 35045,
Phone (205) 755-5880.

Hall & Hall LL.C announces that
Thomas 5. Hiley has joined the firm as an
associate.

Hand Arendall announces that V. Leigh
Mattox has joined the firm as of counsel.

Leitman, Siegal & Payne PC
announces that W, Harold Parrish, Jr.
and Jim H. Wilson have become share-
holders in the firm.,

Lyons, Pipes & Cook PC announces
that Richard B. Johnson and Julie
Hatcher Ralph have become associated
with the firm.

Christopher E. Malcom, Angela D,
Terry and Errek P, Jett announce the for-
mation of Malcom, Terry & Jett PC,
with offices at 734 Main Street, Moulton
35650, Phone (256) 974-4262.

Mary E. Murchison, Chandra C,
Wright and Linda L. Howard announce
the formation of Murchison, Howard &
Wright LLC with offices a1 307 8.
McKenzie Street, Suite 106, Foley 36535,
Phone (251) 955-1572.

Nathan & Nathan PC announces that
J. Bart Lloyd, III has joined the firm as
an associate.

The Law Office of Peter M. Neil

announces that Tina R. Ogle has joined
the firm as an associate,

Owens & Millsaps LLP, formerly
Owens & Almond LLP, announces that
Susie Taylor Carver has rejoined the
firm. and W, Ivey Gilmore, Jr. has joined
the firm as an associate.

Rosen, Cook, Sledge, Davis, Cade &
Shattuck PA announces that David
Wayne Childress has become of counsel
for the firm,

Rumberger, Kirk & Caldwell PA
announces that Mare Dawsey has joined
the firm.

Smith, Spires & Peddy PC announces
that Melanie F. Lyerly has joined the firm
as an associale,

Scott Soutullo announces that he has
joined the firm of James A. Johnson PC.
Stockham & Stockham announces a
name change to Stockham, Stockham &

Carroll PC,

Vicky U. Toles and Trina S. Williams
announce the formation of Tole &
Williams LLP, with offices at 400 8.
Union Street, Suite 270, Montgomery
36104. Phone (334) 832-9915,

The United States Attorney’s Office

for the Middle District of Alabama
announces that Martha Ann Miller,
James B. Perrine, Verne H. Speirs,
Matthew S. Miner, and Susan R.
Redmond have joined the office as
Assistant LS, Attomeys in the
Monigomery office.

Melanie L. Looney announces that she
has joined the Committee on Education
and the Workforce with the United States
House of Representatives,

Walston, Wells, Anderson & Bains
LLP announces that Shawn A. Tidwell
has joined the firm and Jeffery S.
DeArman, Judd A. Harwood, Walter
H. McKay, Joe F. Lassiter, Elizabeth B.
Mitchell, Warren ID. Beason, and
Karon A. Sasser have become associated
with the firm,

Watson, Jimmerson, Givhan, Martin
& MeKinney PC announces that C.
Anthony Graffeo has become associated
with the firm.

Wilmer & Lee PA announces that
Robert V. Wood, Jr. and Robert C.
Lockwood have become shareholders in
the firm and Brian E. Monroe has
become an associate. 0]

ARE YOU PAYING TOO MUCH
FOR LIFE INSURANCE?

Through Drane Insurance you can purchase affordable term life insurance from highly rated
insurance companies. To aveid overpaying, call for a free quote on policies ranging from $100,000
up bo 525,000,000 1o compare with your current life or business insurance,

‘Wiest Coast Life
$250,000 Level Term Coverage
Muale, Select Preferred NonSmoker

AGE: 30 15 40 45 50 55 il
10 Year 5118 $118 $140 5213 $203 o0 §773
15 Year §135 $135 5168 5290 $443 650 $1,035
20 Year 5168 5170 5225 5373 3375 3863 51418

West Coast Life
$500,000 Level Term Coveruge
Male, Select Preferred NonSmoker
Annual Premiwm

AGE: 30 35 40 45 hill 5 ot
10 Year 5183 %185 $230 $375 35315 3930 51,495
15 Year $220 3220 3285 5530 $835 $1.250 §2.020
20 Year £285 $290 §400 S605 51100 31,675 52,785
* A+ Rating by AM. Best * Competitive mies for smakers,
West Coast Life

Drane Insurance
Carter H. Drane

(800) 203-0365

Life Insurance * Employee Benefits » Estate Planning = Annuities
LET US FAX YOU A QUOTE
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Robert Franklin Adams

Robert Franklin Adams, a highly respected and suc-
cessful lawyer for more than a half century, died at his
home February 23, 2002, at the age of 94.

Bob was born July 20, 1907 in Jackson, Alabama,
where he attended public schools and was a graduate
of the University of Alabama, where he was elected to
Omicron Delta Kappa, a national leadership fraternity,
After a seven-year banking career in Jackson, he
attended and graduated from the University of
Alabama School of Law.

Bob served with the U.S. Army in Evrope during
World War 1l with the 283" Combat Engineer Battalion
and, in 1937, moved to Mobile to practice law. He
practiced in Mobile for over 50 years and was retired
senior partner of the firm Johnstone, Adams, Bailey,
Gordon & Harris. He served for periods of time as a
member of the Administrative Conference of the
United States, and as a board member of Title
Insurance Company, the Lerio Corporation and
Southern Electrical and Pipefitting Corporation, and
was a lifetime trustee of Mobile Infirmary.

He was a past president of the Mobile Bar
Association and a member of a delegation from the
American Judicature Society, which met and studied
with legal authorities in the former Soviet Union,

Bob gave unselfishly of his time to the Mobile com-
munity by serving as president of the Counsel of
Social Agencies; director, trustee and president of the

Rodger Dale Bass, Jr.

Mobile Opera Guild; director of
the Maobile Kiwanis Club; presi-
dent of the Mobile Junior
Chamber of Commerce; director
and treasurer of the Mobile
Chamber of Commerce; and
trustee, deacon and Sunday School superintendent of
the First Baptist Church of Mobile.

According 10 Ben Harris, firm partner, “He was a
great lawyer and father figure to many of us, and we
will miss him . . He'd always turn me in the right
direction. . .When he started out in the “30s, you had to
do everything—corporate, personal injury, civil, crimi-
nal. . .On top of that, he worked hard. He was in the
office every Saturday into his 80s.”

Wade Perry, Bob's grandson, said, “He was the most
amazing man 1 have ever known.”

Bob was preceded in death by his wife, Margaret
Crossley Adams, and is survived by a son, Robert F.
Adams, Jr. and his wife, Carolyn, of Helena, Montana;
two daughters, Mary Elizabeih Perry and her husband,
Bo Perry, of Mobile, and Laura Phillips and her hus-
band, Charles Phillips, of Winston-Salem, North
Caroling; ten grandchildren: two great-grandchildren;
and nieces and nephews.

—Danald Briskman, president,
Maobile Bar Association

Rodger Dale Bass, Jr.. a member of the Shelby
County Bar Association, died November 3, 2002. He
was a praduate of the University of Montevallo in
1987, and the Birmingham School of Law in 1993,
having served in the United States Army from 1989 10
1993.

Rodger is survived by his wife, Debbie Jean Bass;
his children, Hannah Nicole Bass and Brandon Chase
Bass; his parents, Beity Shinn and Rodger D, Bass, Sr.;
and many relatives and other friends whom he deeply
loved.
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Rodger grew up in Maylene, Alabama and gave back
to his community by providing legal services for the
residents of Maylene and supporting the volunteer fire
department there,

As a tribute to a distinguished member of the Shelby
County Bar Association, this resolution is offered as a
record of our admiration and affection for Rodger Dale
Bass, Jr. and of our condolences to his family, friends
and colleagues.

—Larry W. Harper, president,
Shelby County Bar Association



Alfred P. Holmes, Jr.

Alfred P. Holmes, Ir., a native of Birmingham, died March &,
2002, He received his law degree from the University of
Alabama in 1953 and served with the Army Corps of Engineers
for 29 years. He retired in 1990 as chief of the legal division in
the Corps' Mobile District Office,

He was a member of the local, state and national bar associa-
tions and past president of the Mobile area Federal Bar
Association.

Al also served as an officer in the Army Judge Advocate
General Corps, as an assistant U.S. Attorney for the Southem
District of Alabama, and as a lawyer in private practice in
Muohile for many years.

Al moved here with his family as a child and attended
Leinkauf Grammar School and Murphy High School and
received his BA and Juris Doctorate degree at the University of
Alabama, where he was president of Theta Chi social fraternity
and Omicron Delta Kappa national fraternity and a student gov-
ernment leader,

In 1977, Al was inducted into the Southern Debate Hall of
Fame at the University of Alabama.

While at the Corps, Al received numerous official commenda-

Marshall Timberlake

tions from the Department of the Army
and was presented the U.5. Corps of
Engineer's Exemplary Service Award in
1990, and, in 1994, he was inducted into
the District Gallery of Distinguished
Civilian Employees. At the induction cere-
mony, he was commended for guiding the
district through some of the Corps’ most protracted and complex
litigation involving the Tennessee-Tom Bighee Waterway.

Al was also an active member in Ashland Place United
Methodist Church, and was serving as chairman of the board of
trusiees at the time of his death. He also served as an officer in
several United Way agencies.

Al was highly regarded for his high ethical standards of con-
duct and sound legal judgment

Al left surviving him his wife, Angie Holmes, of Mobile; two
sons, Parker Holmes of New York City and Brock Holmes of
Mobile; one grandson, Michael Andrew Holmes; several nieces;
and other relatives.

—Donald Briskman, president,
Mobile Bar Association

We pause in our busy lives to remember our friend, and one
of the great ADR proponents, Marshall Timberlake., Marshall
left us on December 9, 2002, after a brief illness. His wife, Becky,
two daughters and other relatives, friends and partners mourn him.
Although Marshall's earthly life is over, his work in establishing
the foundation for mediation in Alabama will continue.

Marshall was admitied to the bar in 1970, after attending the
University of Alabama School of Law, and practiced with Balch
& Bingham in Birmingham for over 32 years. As early as 1991,
he was taking ADR. courses for his CLE requirements, and
served with energy and vision as chair of the bar’s ADR Task
Force from July 1992 (o July 1994,

The task force drafted the Alabama Civil Coun Mediation
Rules that became effective August 1, 1992, (revised June 2002)
after supreme court approval. Additionally, as part of its efforts
to educate the bar, the judiciary and the public about ADR, the
first ADR Handbaak (now in its third revision) was prepared
and published by the task force in 1994, Shortly thereafter, the
Board of Bar Commissioners approved the transformation of the
task force into a permanent committee.

On July 1, 1994, the Alabama Supreme Court, by court order,
created the 19-member, broad-based Alabama Supreme Court
Commission on Dispute Resolution. Marshall Timberlake
became the first chair of the Commission. He was also selected
to be on the Board of Directors of the Alabama Center for
Dispute Resolution, Inc., the organization that serves as the
state office of dispute resolution and the administrative arm of
the commission as ordered by the supreme court, and remained

on both the commission and the board
until his death. Marshall Timberlake also
was the founder of the ADR Foundation,
Inc. in Birmingham.

Four years ago, Marshall was appointed
to the Governor's Task Force on State
Agency ADR, and served as its co-chair. State agency ADR
became the new frontier, and Marshall was eager 1o go there.
The Governor's Task Force developed the Fellows Program to
educate government executives about ADR, requested an
Artorney General opinion regarding the use of mediation by
state agencies, requested an executive order encouraging state
agencies to use ADR, developed the State Agency Employment
Mediation pilot program, and was instrumental in advocating
that the governor and attorney general draft a joint memo o
assistant AG's requiring mediation clauses in all state contracts.
The final task force report was sent to Governor Siegelman a
few days after Marshall’s death, and was dedicated by the task
force to Marshall.

Until the very last, 1 was sending Marshall the latest ADR
information from the organizations of which he was an integral
player. We all benefited from his wisdom as a litigator and
peacemaker. Marshall said yes to hiring me as the director of
the center in 1994, It is impossible to thank him encugh, and we
will miss him.

For those of you who wish to send cards, the family address
is 3349 Brookwood Road, Birmingham 335223,

—Judith Keegan, Montgomery
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George Killough Williams, Jr.

On August 9, 2002, George Killough Williams, Jr., a member of
the Mobile Bar Association, Alabama State Bar and American Bar
Association, departed this life in a local hospital. He was born on
July 21, 1928 in Tanner-Williams, Alabama and was a lifelong
resident of Mobile County, living in Tanner-Williams the entire
time. He was predeceased by his parents, George Killough
Williams and Alleen Whitehead Williams,

George graduated from the University of Alabama School of
Law in 1950. He devoted his entire practice of law o real estate
and title insurance. In 2000, he was recognized for S0 years' serv-
ice as a member of the Mobile Bar Association and the Alabama
State Bar, George was a charter member of Dixie Land Title
Association, served as its president and was recognized as title
person of the year in 1994, He was also a member of the Mobile
Kiwanis Club and served on the board of the Boys Club. George
was a member, trustee, officer and legal advisor for Tanner-

Horace G. Williams, II1

Williams United Methodist Church, where
he was a lifelong member.

George and his wife, June Watson
Williams, were mamied more than 49
Vears.

George was known by his many close
friends to have one of the best legal minds regarding real estate at
the Mobile bar, and that his word was his bond, He had a host of
friends among the bar who sought his help and advice over his
many years of practice, and he became an expert in real estate
law.

George is survived by his wife, June, and two sons, Watson
Knox Williams and Kenneth Lee Williams; five grandsons: two
sisters; and aunts, nieces and nephews.

—Donald Briskman, president,
Mobile Bar Association

The Third Judicial Circuit Bar Association lost one of its
most popular lawyers, Horace G. Williams, 111 on August 26,
2002 at the age of 40, Chip was a native of Montgomery but he
spent most of his life in Eufaula, where his father, Horace, prac-
ticed law for many years, He earned his college degree from
Troy State University. He attended Jones School of Law and
became a member of the Alabama State Bar in 1996.

Prior to practicing law, Chip was an investigator for the Third
Judicial Circuit's District Atorney’s Office for a number of
years. He joined his father’s law practice in 1996, which became
the firm of Williams, Potthoff, Williams & Smith in Eufaula,

Chip was a friend to all, as was evidenced by the more than
900 people who attended his funeral visitation at his beloved
First Baptist Church of Eufaula.

Chip was very active in his community, working and devoting
his time as o host for the Little League World Series held in
Eufaula, and as a former president of the Eufaula Rotary Club
and the United Way of Greater Barbour County. He served the
local United Way in every capacity at one time or another.

Chip was a loving and devoted husband to his wife, Sheila,
and father to his two girls, Shelby and Jaclyn. Despite his pro-
fessional, civic and church responsibilities, Chip always found
time for his wife and daughters, rarely, if ever, missing a dance
recital, school program or cheerleading routine. Chip’s devotion
to his family extended beyond his immediate family, however.
He was devoted to his elderly grandmother, who resides in a
domiciliary in Eufaula, where he visited almost daily and took
care of her personal business and needs.

Chip was a tenacious lawyer who fought hard for his clients,
helping people with legal needs regardless of whether they
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showed up at his office in tailored suits or overalls. He treated
all of his clients the same, regardless of the size of their pocket
books. And. oftentimes, he would go to the office before 5 a.m.
to make the time for his various activities during his long, busy
days,

In his spare time, Chip was an avid golfer with an extraordi-
nary gift for crushing the ball. Of the last nine tourmaments
Chip played in, he won the long drive competition in every one.
He also organized a charitable golf tournament for his friend
Robert Johnson, a church custodian and avid golfer who also
died of a massive heart attack a few years back. He and one of
his friends organized this tournament o help raise money for
the Eufaula Boys and Girls Club, Chip’s ability to hit a golf ball
was such that even his preacher couldn’t resist talking about it
when eulogizing him, calling it “unbelievable,”

Chip was also an active member of First Baptist Church,
where he led a Bible study class for young boys, and served as
a deacon. He was active in many aspects of church life, includ-
ing Sunday School and men’s prayer breakfast group. During
football season, he cooked breakfast for local high school foot-
ball players at the church on Friday momings. Dr. Ken Bush,
pastor of First Baptist Church, which Chip attended since an
carly age. not only was Chip's pastor also one of his best
friends and his favorite golf pariner. As Dr. Bush said, “This
man had a heart as big as both oceans in giving himself.”

Most importantly, however, as Dr. Bush told the congregation
of an estimated 800 people who filled the church for his funeral,
“Chip grew and matured and became a strong disciple of Jesus
Christ”

—Joel P Smith, Ir, Eufaufa



George F. Wood

George F. Wood, a distinguished lawyer and a founding mem-
ber of the University of Mobile, died at his home at the age of
85 on March 14, 2002.

George was bom in Washington County, Alabama on
December 11, 1916. He practiced maritime law with the firm of
Pillans, Reams, Tappen, Wood & Robens, as well as the succes-
sor firms, from 1945 until his retirement in 1981. He served as
president of the Mobile Bar Association in 1961 and as associ-
ate editor of Maritime Cases,

He was both o founding and a lifetime trustee for the
University of Mobile, and he also wrote the charter for the uni-
versity, He was the faculty and curmiculum chairman for the
board of trustees at the University of Mobile. In 1981, he
received an honorary doctor of law degree from the university.

University Chancellor William K. Weaver, Jr. remembered
Wood as a man of exemplary character. Dr. Weaver remarked:

“George was an outsianding member of our Board of Trustees
and a member of our first board. He was jusi one of the most
supportive individuals you could imagine. He was very support-
ive of me. | spent a lot of time in his office over those years get-
ting guidance and advice. He was an unusual person. He was a
wonderful example for everyone who knew him.”

George was also a charter member and life deacon of
Springhill Baptist Church, where he was selected hy the congre-
gation as a deacon for every eligible term in the church's 52-
year history, and was elected chairman of the deacons six times.
He taught the first men’s Sunday School class and continued
teaching until one month prior to his death. During his years

there, he served as superintendent of the
teacher raining department and personal-
ly trained more than 200 Sunday School
teachers. The Reverend Drew Gunnels,
retired pastor of Springhill Baptist
Church, noted that George taught the
same Sunday School class for as long as the church has exisied.
He was a good man in every sense of the word,

He also wrote Teaching and Learning With Adults in Sunday
School, which was adopted by the Sunday School Board of the
Southern Baptist Convention, and he was invited to teach the
book throughout the Southern Baptist Convention al numerous
teaching sessions in Alabama, Florida and North Carolina. He
was honored by the Mobile Junior Chamber of Commerce as
the Christian Lay Leader of the year in 1977. He was honored
by the Mobile Junior Chamber of Commerce as the Christian
Lay Leader of the Year in 1977

He was a graduate of Spninghill College in 1937, and later
received his law degree from the University of Alabama in
1940, He served in the U.S. Navy in World War 11 from 1941 w0
1945, attaining the rank of Licutenant Commander. He received
a Bronze Star as captain of supply ship LSM-228 during the
landings in Okinawa.

Geaorge is survived by his wife, Helen Wood; one son, Marcus
Wood; one daughter, Judith Morgan; and four grandchildren,

—Donald Briskman, president,
Mobile Bar Association

Boling, Jefferson Davis
Birmingham
Admitted: 1950
Died: November 18, 2002

Fincher, Jim Clay
Gulf Shores
Admitted: 1967
Died: November 10, 2002

Duck, John Victor Greene, Edward Chesley
Fairhope Mobile
Admitted: 1957 Admitted: 1976
Died: December 16, 2001 Died: November 24, 2002
Johnson, David Cromwell

Birmingham
Admitted: 1972
Died: January 2, 2003

i

LLABAMNA

LAWYER




&
gl
@
)
2.
&
5
?
=
L=

G ‘Aepngapy -1 ueqoy Ag

Robert L McCurley, Jr.

Organizational Session

he legislature met in organizational session on
I January 14, 2003. The senate organized itself

giving power to the president pro tem of the
senate who is again Senator Lowell Barron of Fyffe,
Alabama. Lawyers obtaining leadership positions are:
Senator Roger Bedford, Russellville, chair, Finance
and Taxation-General Fund; Senator Hank Sanders,
Selma, chair, Finance and Taxation-Education Fund;
Senator Rodger Smitherman, Birmingham, chair,
Judiciary; Senator Zeb Little, Cullman, chair,
Agriculture, Conservation and Forestry, Senator Pat
Lindsey, Butler, chair, Economic Expansion and
Trade; Senator Phil Poole, Moundville, chair,
Governmental Affairs; and Senator Myron Penn,
Union Springs, chair, Tourism and Marketing,

The house re-elected Representative Seth Hammett
as speaker. Lawyers who obtained leadership positions
in the House of Representatives are: Representative
Demetrius Newton, Birmingham, speaker pro tem;
Representative Marcel Black, Tuscumbia, chair, judi-
ciary; and Representative Ken Guin, Carbon Hill,
chair, Constitution and Elections,

With only 11 lawyers in the senate and eight in the
house of representatives, the Law Institute has again
been asked to provide legal counsel to the senate
Judiciary and to 15 committees of the house of repre-
sentatives,

Major Law Revisions Before the
2003 Regular Session

The following major revisions of law are being con-
sidered by the legislature. All are the results of years of
study by committees of the Alabama Law Institute.

Residential Landlord and Tenant Act

Alabama is one of only two states that does not cur-
rently have a Residential Landlord-Tenant Act. This
draft uses as its guide the Uniform Residential
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Landlord and Tenant Act, adopted in 20 states.

The Act applies only to residential tenant relation-
ships that begin after January 1, 2004.

The Act provides that the landlord can obtain a secu-
rity deposit which must be refunded unless used to
make repairs due to damage caused by the tenant. The
landlord must comply with housing and building codes
which materially affect health and safety and make all
repairs necessary to keep the premises in a habitable
condition.

The tenant must also comply with all applicable
building and housing codes affecting health and safety.
They must also keep the premises clean and safe, and
take care to not negligently damage the property, or
conduct themselves so as to disturb their neighbor's
enjoyment of the premises.

Either party can terminate a lease for a material
breach of the agreement by piving a 14-day notice. If
the defect is so minor that the cost of the repair is less
than half a month’s rent, the tenant may have the repair
work done and deduct the cost of the repairs from the
next month’s rent. Any failure of the landlord 1o main-
tain the premises or provide heat and water is a breach
of the lease. The tenant must give notice of this breach
of the lease to the landlord. The bill also provides for
an eviction proceeding that is an exclusive remedy
under this Act. Under the eviction proceeding the land-
lord may obtain an eviction, rent, monetary damages or
other relief governed by the Rules of Civil Procedure.
The process is similar to the current unlawful detainer
provisions which provide three methods for protecting
notice. Notice may be given to the tenant personally or
delivered to the person residing on the premises, or
after reasonable effort is made to give personal notice,
and if no person is found residing on the premises,
notice may be given by posting a copy on the door and
on the same day mailing notice of the eviction to the
tenant,



The Act, although effective January 1, 2004, does not affect
leases entered into before the effective day of the Act which are
not extended or renewed after that date.

For a more exhaustive review of the Act, read the summary in
the November 2, 2002 Alabama Lawyer or review the Act in its
entirety on the Law Institute’s Web site at www.ali. state. ua. us.

Alabama Uniform Interstate Enforcement of
Domestic Orders Act

This Act provides a uniform system for enforcement of
domestic violence protection orders across state lines. The full
faith and credit provisions direct states to honor valid protection
orders issued in other jurisdictions and to treat those orders as if
they were their own. The Act has two purposes: one, to define
the meaning of full faith in credit as it relates to Interstate
Enforcement of Domestic Violence Protection Orders, and two,
to establish uniform procedures for effective interstate enforce-
ment.

Individuals who are covered by a protection order may, but
are not required to, register a foreign protection order with an
enforcing state. This Act completes a series of interstate family
laws that have been passed by the legislature over the past sev-
eral years, in particular the Uniform Interstate Family Support
Act and the Uniform Interstate Child Custody Jurisdiction and
Enforcement Acl.

Uniform Anatomical Gift Act

Alabama currently has the 1968 Uniform Anatomical Gift Act
which has been adopted in all 50 states. It is codified at § 22-
19-41 through §22-19-47. The 1968 Uniform Act has been
updated and has already been passed by half the states.

It is estimated that at any one time 34,000 people are waiting
for a transplant organ. A recent poll showed that 75 percent of
the people are willing to donate an organ but organs come from
only 15 percent of the people.

The Act simplifies the manner for making an anatomical gifi.
It also specifies the circumstances in which coroners, medical
examiners or other local public officials may be permitted 10

remove a part of the body for the purpose of transplantation.

The bill clanfies the rights of parties involved in the donation
and the authornity of individuals involved in the procedures for
removing and transplanting a part. It is not a major change from
our current law but 1s more simple since the “document of gift”
is not required to be witnessed in the same manner as wills. The
bill provides that the subsequent revocation, suspension, expira-
tion or cancellation of a license that provides the authorization
for an organ donation does not invalidate the anatomical gift.

The Alabama legislature will annually honor the memory of
individuals who have made a “gift of life” to another individual
during the previous year by their generous donation pursuant to
the Alabama Uniform Anatomical Gift Act.

Major Revisions Under Study

The Alabama Law Institute currently has commiitees drafting
the following laws:

* Business Entities Code
» Parentage Act

L Trust Code

. Securities Act

The next Alabama Lawver article will review the work of the
Trust Code and the Securities Act revision.

The regular session of the Alabama legislature began on
March 4, 2003 and may hold 30 legislative days within the 105
days allowed under the Constitution. The session must end by
June 16, 2003.

For more information about the Institute or any of its projects,

contact Bob McCurley, director, Alabama Law Institute, PO,
Box 861425, Tuscaloosa 35486-0013; fax (205) 348-8411;
phone (205) 348-7411; or visit our Web site at

www.ali state.al us. H
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Lawyer May Seek Appointment of
Guardian for Client Under a Disability, Or
Take Other Protective Action Necessary
to Advance Best Interest of Client

Question:

“Through Legal Services Corporation, 1 have agreed
to represent an indigent individual in a petition 10 mod-
ify his divorce decree to terminate or reduce his child
support since he is now unemployed. He quit his job
due to a nervous breakdown and has been hospitalized

twice for suicide attempts. He has stopped seeking psy-

chological counseling because he is scared of indigent
health care systems and has feelings of paranoia about
being watched and/or investigated.

"It has now come to my attention that there in fact is
an ongoing investigation about his alleged sexual abuse
of one of his children two years ago. He has not been
allowed visitation with his children in over a year pur-
suant 1o terms in the divorce decree for this very reason.

“Every time 1 talk to him about any facet of his case
he has a complete emotional breakdown. He cannot
handle any stress right now. I cannotl convince him to
seck psychological counseling because of his fear of
what might be revealed.

“He is so unstable, I do not believe I can proceed
with the petition to modify, because | will not be able
to get him through a court proceeding or even the dis-
covery necessary to prove his case. He has no immedi-
ate family that 1 can call spon for help,

“| have been approached by opposing counsel (who
must represent his client, the ex-wife, who will not
consent to a temporary lermination of the court-

2003

ordered child support), saying that he would be willing
to allow an in-chambers presentation 1o the judge about
our dilemma. If | do so, | will be divulging to the judge
that the man has a serious emotional problem that the
judge might want me to establish, or he might even
order psychological testing to see if my client can ade-
quately assist me with the case. In either event, if the
man goes to any counselor, further evidence would be
revealed about his serious feelings of guilt and remorse
which could be used against him in a criminal investi-
gation.

“I cannot counsel with my client as to which course
to take because he cannot deal with conflict without an
emotional breakdown and | feel this could jeopardize
his life (i.e., another suicide attempt and/or because he
is incapable of making rational decisions). On the other
hand T cannot leave him without relief from the decree
of divorce because the arrearages would just keep
adding up at $911.56 per month. (He was formeriy
employed at a very good wage working in an intensive
care unit at a local hospital which caused such a high
child support award). | am convinced my client’s emo-
tional instability is real and I have experience and
training to make that judgment.

“How must | proceed in properly representing my
client?

“This is, of course, urgent because a trial date is
coming up in a few weeks and | am further concerned
for my client's well being."



Answer:

The Alabama Rules of Professional Conduct allow you to
seek appointment of a guardian for your client, or to take any
other protective action if you reasonably believe that your
client cannot adequately act in his own interest. Further, the
rules allow you to disclose such confidential information as
may be required to adequately represent your client and
advance your client’s interest.

Rule 1.14, Alabama Rules of Professional Conduct, states as
follows:

“Rule 1.14 Client Under A Disability

(a)When a client’s ability 1o make adequately con-
sidered decisions in connection with the representa-
tion is impaired, whether because of minority, men-
tal disability or for some other reason, the lawyer
shall, as far as reasonably possible, maintain a nor-
mal client-lawyer relationship with the client,

(b)A lawyer may seek the appointment of a
guardian or take other protective action with
respect 1o a client, only when the lawyer reason-
ably believes that the client cannot adequately act
in the client’s own interest.”

The comment portion of Rule 1.14 takes note of the fact that
disclosure of the client’s disability could adversely affect his
interests, The comment directs that the lawyer may seek guid-
ance from an appropriate diagnostician in furtherance of the
client’s best interest.

The issue which you face requires consideration of the obli-
gation of confidentiality, but also requires that you assess the
situation and make a determination as to what you feel would
be best, under the totality of the circumstances, for your
client's interest. In RO-90-67, the Disciplinary Commission
stated that Rule 1.14 ... [R]ecognizes that a lawyer, on occa-
sion, may best serve a client by taking action that, on first
blush, might appear 1o be adverse to the client.”

In RO-95-03, the Disciplinary Commission reasoned that a
lawyer confronted with such a dilemma must determine what is
in the best interest of the client based on the lawyer's analysis
of all aspects of the situation, including opinions of medical
experts. The Commission further stated:

“Much of the burden of this decision is placed on
the lawyer who must keep foremost in his mind the
increased standard of responsibility when dealing
with a disabled client. He must assess all aspects of
the situation, including expent medical opinions,
balancing the client’s ability 1o communicate and to

set alabar as Your Homepage

Setting alabar as your default homepage is easy! Each time you access the Web,
you'll be routed to the ASB site. There, you can count on the most up-to-date

information about bar activities and resources.
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appreciate the serious decisions to be made. If the
lawyer has doubts, he should resolve those doubts
in a manner that best serves his client. The lawyer
should also appreciate the Court’s increased con-
cern in matters involving lawyers and their repre-
seniation of incompetent clients. *The normal limi-
fations on a lawyer's self-enrichment at the expense
of a client are applied with enhanced striciness
when the client is a child or otherwise not capable
of making fully informed and voluntary decisions.’
Wolfram, supra, p.159."

Hazard and Hodes, in their treatise The Law of Lawvering,
deal with Rule 1.14 and give an illustrative case wherein a
lawyer is representing a criminal defendant with diminished
capacity, Hazard and Hodes determined that the lawyer acts
properly in urging his client, who has diminished capacity, 1o
accept a plea bargain offered by the prosecution and to waive a
possible insanity defense, even though it would mean a convie-
tion on the client’s record and a short jail term. Hazard and
Hodes conclude that the lawyer may judge that his client’s long
term best interest would be best served by accepting a short jail
term rather than an indeterminate stay in a mental institution.
Hazard and Hodes feel that in close cases, the lawyer “cannot
be disciplined for any action that has a reasonable basis and
arguably is in his client's best interests.” Section 1,14: 201

Finally, Rule 1.6, Alabama Rules of Professional Conduct,

deals with “confidentiality of information.” Subsection (b) of
Rule 1.6 allows disclosure of information by a lawyer which is
otherwise confidential if the lawyer reasonably believes disclo-
sure is necessary to prevent the client from commiiting a crimi-
nal act which the lawyer believes is likely to result in imminent
death or substantial bodily harm. The comment provision to
Rule 1.6 allows that the lawyer has professional discretion to
reveal information in order to prevent such consequences.
Therefore, if you determine that the best interest of your client
would be served by making disclosure to the court of your
client's condition, and the possibility that he might harm him-
self, and that protective measures should be taken to prevent
such harm, the Rule would allow such. In conjunction with
Rule 1.14, if you make this determination, then you could seek
appointment of a legal representative for your client to further
protect your client’s interest.

There is no definitive standard which can be applied in such
a situation to guarantee the best result. The rules are fashioned
to allow the lawyer to analyze the client’s emotional state, and
the interest to be advanced by the lawyer on behalf of the
client, and then pursue whatever action the lawyer deems best
under obviously difficult circumstances. Once the lawyer has
determined what he feels to be the proper course of action to
best serve his client, the rules allow the lawyer to do what is
necessary to advance the interest of the client, while, at the
same time, ensuring protection of the client and his well being.
[RO-95-06] ®

Keith B. Norman, secretary
Board of Bar Commissioners
Alabama State Bar

P.O. Box 671

Judicial Award of Merit Nominations Due

The Board of Bar Commissioners of the Alabama State Bar will receive nominations for the state bar’s Judicial
Award of Merit through March 15, 2003. Nominations should be prepared and mailed to:
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Publications Order Form

The Alabama State Bar is pleased to make available to individual attorneys, firms
and bar associations, at cost only, a series of brochures on a variety of legal top-
ics of interest to the general public.

Below is a current listing of public information brochures available for distribution
by bar members and local bar associations.

Brochures

To Serve the Public $10.00 per 100 Qty $
... Highlights and details of bar public service programs from the
TO SERVE THE PUBLIC video presentation.

Law As A Career $10.00 per 100 Qty $
. .. Information on the opportunities and challenges of a law career today.
Lawyers and Legal Fees $10.00 per 100 Qty $

... A summary of basic legal procedures and common legal questions
of the general public.

Last Will & Testament $10.00 per 100 Qty $
.. . Aspects of estate planning and the importance of having a will.

Legal Aspects of Divorce $10.00 per 100 Qty 3
. . . Offers options and choices involved in divorce.

Consumer Finance/“Buying On Time" $10.00 per 100 Qty $
. . . Outlines important considerations and provides advice on financial matters.
Mediation/Resolving Disputes $10.00 per 100 Qty $
... An overview of the mediation process in question-and-answer form.
Arbitration Agreements $10.00 per 100 Qty $
. .. Answers questions about arbitration from the consumer’s perspective.
Advance Health Care Directives $10.00 per 100 Qty $

... Complete, easy to understand information about health directives in Alabama.
— e

ACRYLIC BROCHURE STAND $ 5.00 EACH Qty $
. . . Individual stand imprinted with attorney, firm or bar association name

for use at brochure distribution points. One stand per brochure is recommended.
Name to imprint on stand:
Mailing Address:

Shipping & Handling $ 5.00

¢

Please remit CHECK OR MONEY ORDER MADE PAYABLE TO THE ALABAMA STATE BAR
for the amount listed on the TOTAL line and forward it with this order form to:
Susan Andres, Director of Communications, Alabama State Bar, P.0. Box 671, Montgomery, AL 36101
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recently recognized two Alabama lawyers, T. Massey Bedsole of Mobile and Richard P. Carmody, Jr. of

Birmingham, as examples of lawyers who render service to their clients, communities and profession. If there are
lawyers you know who should be considered for the service they have rendered, please contact Keith Norman at
the state bar, (334) 269-1515 or exec@alabar.org.

T. Massey Bedsole

WHEREAS, T. Massey Bedsole has practiced taw or-b6-years; re
clients; and

In keeping with President Fred Gray’s theme of "Lawyers Render Service,” the Board of Bar Commissioners

Mabile Rescue M:ssmn Home Vision Board of the Sout '='1:‘ ‘Baptist Convention, Mobile IArea Chamber of
Commerce, Southern Seminary Foundation, Junior Achievement of Mobile, Inc., Downtown Mobile Unlimited, the

University of Alabama as Trustee and Trustee Emenitus, Alabama Public Affairs Research Council, Mobile College
{now the University of Mobilel, the Alabama Women's Hall of Fame, the Governor’s Task Force on Economic
Recovery, and Westrninister Village, and.
WHEREAS, T. Massey Bedsole has rendered a lifetime of service 1o the profession of law especially through his
work with the Alabama State Bar, the University of Alabama School of Law and the Mobile Bar Association; and
WHEREAS, T. Massey Bedsole has uns&lﬂshlv given his time and assistance to several generations of his fellow
lawyers; and
WHEREAS, in such service, T.Massey.Bedsole epitomizes Lawyers Rendering. Service to clients, to the public
and to the profession; rANT IR 1 O AT
NOW, THEREFORE, BE IT RESOLVED that the!Bbard bt Bar Cormissioners of the State Bar this day assembled
pays its highest respect and expresses;its deepest gratitugde, to- a:sisew,; sole of the Mobile Bar for service to
the public and to the profession. ”{G \‘?Eeh\ Q“\‘gﬁ‘ tNl‘ ! Bied‘
DONE this 6'" day of September, 2002.

—Keith B. Norman, secretary

Richard P. Carmody

WHEREAS, Richard P. Carmody, a partner in the law firm of Lange, Simpson, Robinson & Somerville, LLP, has
practiced law for 27 years, rendering outstanding service to his many clients; and

WHEREAS, Richard P. Carmody has rendered many years of distinguished public service that includes his serving
as state chair of the National Conference for Community and Justice 2000-2002; as trustee of St. Vincent's Hospital
Foundation; as a member of the Clergy Retirement Board of the Catholic Diocese of Birmingham: as chair of the
Lawyers Division, United Way Campaign 1993 and 1995; as a member of the National Conference for Community
& Justice (2000, 2001) Walk-As-One where he took first place in individual fundraising (2000, 2001}; as a member
of the firm’s Adopt-A-School team, as president and subsequent board member of Birmingham Council of
Campfire, Inc.; and as a volunteer in the BEAT Project in Ens1a1,r. which builds houses for the underprivileged; and
'HHEHEAE Hichard E. Carmody has randared namb!a sarw-::a 10 the ragal prufessmn by virtue of his wark with the
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SPEAKER HIGHILIGEH

WEDNESDAY, JULY 16 All-Day CLE

“How To Persuade With Power and Influence”

Rob Sherman — Lawyer, author and founder of the Sherman Leadership
Group, Ron Sherman leads this power-packed seminar on negotiation and
presentation skills Whether a seasoned professional or a new associale,
today’s competitive marketplace demands more effective communica:
tions. This is where you will learn how to make it happen.

THURSDAY, JULY 17 Bench & Bar Luncheon
Dennis W, Archer — Join your colleagues in being a part of history as
the first Alrican-American elected to serve as president of the American
Bar Association shares his pride in his profession. Archer; the former mayor
of Detroit and a past justice of the Michigan Supreme Court, will bring his
thoughts and insight on his presidential agenda to Alabama lawyers

FRIDAY, JULY 18 Opening Plenary

James W, McElhaney — Used judiciously, humor can be a great

1 in the courtroom. You don't want to miss this session with this distin-
guished scholar in trial practice and lecturer in trial advocacy. McElhaney
also serves as senior editor and columnist for Litfgation, the journal of the
ABA Section of Litigation: See why “Make ‘Em Laugh” can make sometimes
make good sense

SATURDAY, JULY 19 Morning Convocation

Milkurd Fuller, founder of Habitat for Humanity and president of Habita
for Humanity International (HFHI). Since Habitat’s founding, his leadership
has helped forge Habitat into a wordwide Christian housing organization
with more than 625,000 people now having safe, decent, affordable shel-
ter due to Habitat's work around the world. Fuller received the Medal of
Freedom, the Harry S Truman Public Service Award, and the Martin Luther
King, Ir; Humanitarian Award. Hear firsthand about his outstanding leader-
ship and contributions toward meeting the goal of eliminating poverty
housing worldwide. Fuller is a member of the Alabama State Bar,

July 16-19, 2003 - Adam’s Mark Hotel - Mobile, Alabama
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d McMahon says it killed his dog Muffin. Erin Brokovich has it, A family
in California torched their house to get rid of it. A family in Texas won a
532 million verdict becanse of it, What is it? It is mold, and it is making
front page news across the country,
Molds are a type of fungi, and fungi comprise a quarter of the Earth's biomass.

Because mold is everywhere, human exposure to it 1s impossible to avoid,
Nevertheless, during the past couple of years mold has become the new hot topic
for many lawyers, who allege that mold has toxic effects on humans when they are
exposed to it indoors. In fact. the Insurance Information Institute reports that
approximately 10,000 mold-related lawsnits are pending across the country. The
theory of many of these lawsuits is that mold, while not harmful when dispersed
throughout the natural environment, has adverse effects on humans when it grows
in enclosed spaces. such as homes and office building

The current explosion in mold litigation is to' some degree a natural outgrowth of
other toxic tort litigation and heightened public awareness of indoor air quality. In
addition, the energy crisis of the 1970% led to the construction of more energy-effi-
cient buildings, in which fresh air does not circulate as f&uiy'a&--it does in older
structures. If mold begins growing in part of a building, powerful modemn heating
and air-conditioning systems can accelerate the spread of mold spores throughout
the building. Some people believe that the population boom in the Sunbelt, where
the majority of mold claims are being filed, also has contnbuted to the rise in mold
claims. Their theory is that contractors cut corners and used unskilled workers and
lower-quality building materials to keep up with the demand for new housing. Low-
quality construction potentially can lead 1o water damage, and water damage poten-
tially can lead to mold growth. Of course, the publicity surrounding sensational jury
verdicts in a few mold cases also has contributed to the surge in mold claims.

Whatever the reason for the sudden obsession with mold, it is now being blamed
for a variety of health complaints from dizziness, chronic fatigue, nosebleeds,
headaches, and respiratory illnesses to impaired immune function, mental confu-
sion, asthma, and even some cancers. Inaddition to filing personal injury claims,
many are blaming mold for damage to property and reductions in property values.
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The nationwide nse in mold claims
comes with n staggering price tag. For
example, duning the year 2001, mold-
related expenses cost the homeowners
insurance industry well over $1 hillion.
As a result, many insurers have begun
issuing special endorsements to exclude
covernge for mold-related claims. Other
insurers have stopped writing policies
altogether in states, such as Texas and
Flornda, with large numbers of mold
claims,

This costly trend has found its way to
Alabama. Most Alabama lawyers who
practice construction defect or lundlord-
tenant litigation already have had their
first confrontation with mold. Real esiate
lawyers now regularly consider mold
1ssues in real estate transactions, and
there has been a sharp increase in law-
suits alleging nondisclosure of prior
water damage and mold in real estate
transactions.

When thinking about mold, the three
key things to keep in mind are causation,
causation and causation. Understanding
the various potential causes of indoor
mold growth can help prevent il from
developing in the first place. I mold

does develop in a home or office build-
ing, successful remediation requires that
the underlying cause of the mold be
addressed. In addition, pinpointing the
underlying cause of mold is frequently
critical to determining whether insurance
coverage for remediation costs, property
damage, and personal injury claims
exists. Finally, in the event of an alleged
personal injury claim based on an occur-
rence of mold in a home or office build-
ing. attacking the alleged causative link
berween the mold and the purported
injuries is one of the most effective ways
to successfully respond 10 such a claim.

With these points in mind, this article
is intended to provide a general overview
of mold litigation, The first section out-
lines some of the potential defendants
and theories of recovery, The second sec-
tion is an introduction to mold preven-
tion. The third section discusses general
guidelines for the remediation of mold-
infested property. The fourth and fifth
sections focus on the defense of and the
use of experts in mold lawsuits. The
sixth section is a general discussion of
some of the key insurance coverage
issues relating 1o mold.

Potential Mold
Defendants

The list of potential, mold defendants
includes panies whose achions are
alleged 10 have contnbuted in some way
to conditions conducive to mold growth:
parties who fail o properly remedinte
mold growth; parties who fail to disclose
prior mold inféstations or conditions
which couldlead tomold infestations;
and parties who fail to detect mold infes-
tations or conditions: which could lead 1o
mold infestations. The list.of potential
mold defendants is practically endless,
but may include sellers of real estate,
real estate agents, gentcral contractors,
roofing, plumbing ‘and HVAC contrac-
tors, engineers, architects, building own-
ers and manngers, building materinls and
appliance manufacturers, building and
home inspectors, employers, insurance
carriers, and environmental testing and
remediation firms.

Possible causes of action againsi these
potential defendants include negligence
against building inspectors, contraclors,
architects, and remediation firms,; breach
of implied warranty of habitability
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against landlords; bad faith against insur-
ers that do not respond promptly or ade-
-qmuly 1o mold or water damage claims;
fraud and suppression against property
sellers and real estate agents who do not
disclose prior mold or moisture problems;
product liability or negligence against
l:lmlding materials and appliance manufac-
turers; and workers’ compensation claims
ngnmﬂ employers whose employees are
expmod to mold in the workplace.

{]uuam]m is decisive in delermining if,
.aﬂd.fm:whnl degree, any of these poten-
tial ﬂ:tfcndnnu may be liable in 4 mold
case. In Alabama, a joint and several lia-
" bility jurisdiction, a defendant can try to
use expert testimony to show that its
actions did not contribute in any way to
the mold growth. In a comparative fauk
junisdiction, a defendant can use expent
testimony 1o show that the actions of the
plaintiff or of other defendants were
mare significantly causally related 1o the
mold growth than its own actions.
Mold Claim Prevention

The best way to prevent mold claims is
1o prevent mold, Mold needs both a food
source and a waler source in order to
thrive. Food sources for mold are plentiful
indoors and include wallpaper, drywall,
ceiling tiles, and carpet. It is almost
impossible to eliminate mold food sources
from most structures, because these food
sources are also useful building materials.
Therefore, the key to preventing mold is
eliminating water sources. In houses and
office buildings, water sources which typ-
ically can lead to mold include sudden
events such as floods, windstorms, and
acute plumbing leaks; structural problems
such leaky roofs and damp basements;
and chronic problems resulting from poor
maintenance, such as slow plumbing or
HVAC system leaks,

During the construction or remodeling
of a structure, contractors, architects,
engineers and designers must consider
all avenues of potential water intrusion,
and then design and construct the build-
ing to prevent such intrusion. Key water
control strategies include grading the
land 1o slope away from the building o
prevent water from collecting at the
foundation; waterproofing the founda-
tion: installing adequate flashing, gutters
and downspouts 1o carry water away
from the building; ensuring adequate
ventilation of craw! spaces, basements
and attics; venting showers and moisture-

generating appliances 1o the outdoors;
and refraining from installing carpet in
moisture-prone areas such as basemenis,
bathrooms and kitchens.

Employers, building owners, and prop-
erty managers need to regularly inspect
buildings under their control for evidence
of water damage. If damage is found,
prompi action should be taken 1o locate
and correct the source of the water incur-
ston. Any wet or damp spots should be
cleaned and dried within 48 hours to pre-
vent mold growth. These same parties
also should perform regular maintenance
on plumbing, HVAC systems, appliances,
roofs and gutters, and maintain indoor
humidity levels 1o prevent moisiure con-
densation.

Building owners and managers, employ-
ers, and property and casualty insurers
should respond promptly to reports of
water damage. Timely clean up and repair
of water damage can preven! or minimize
maold growth. Moreover, parties that
respond 1o reports of water damage with
care can avoid the ill will that may lead 10
acrimonious litigation down the road,
Defendants in several of the large-verdici
mold cases which have been reponted,
either ignored complaints of water damage
and mold, or delayed their responses to
those complaints,

In real estate ransactions, property
sellers and their agents should disclose
prior water damage and mold. Property
with a significant mold history should be
inspected by a professional, who then
can provide documentation of remedia-
tion. In fact, & growing number of poten-
tial home buyers are demanding pre-pur-
chase mold testing. In states such as
Texas, where mold claims generated
$853 million in insurance losses in 2001,
many prospective homeowners cannot
gel insurance without a pre-purchase
mold report, California has enacted the
Toxic Mold Disclosure Act, which
requires anyone selling, leasing or trans-
ferring property to disclose any known
potential dangerous mold problems. In
conjunction with the Act, the California
Department of Health Services is expect-
ed to develop permissible exposure Limits
for molds by July 1, 2003, Other states
are considering similar mold disclosure
legislation.

Mold Remediation

Smell and sight are the best ways to
detect mold. According to the Environ-

mental Protection Agency (EPA), if mold
is readily apparent, tests to identify the
types of mold present or measure the lev-
els of mold present are not needed.
Rather, the EPA recommends that any
mold be cleaned up and all sources of
water intrusion repaired. Mold tesis are
often expensive, and can produce incon-
clusive or misleading results,

If a party nevertheless believes it is
necessary 1o test for mold, the testing
firm should be selected with caution. The
boom in mold claims has caused mold
testing and remediation firms to spring
up quickly, and the mold remediation
industry is largely unregulated. Some
companies and individuals have taken
advantage of the media hype to charge
inflated prices for their services. To
avoid potential conflicts of interest, the
firm retained to do the testing should not
also be hired to do the remediation. In
addition, it is important to ensure that a
testing firm which takes indoor air sam-
ples also concurrently tukes outdoor air
samples, to establish baseline levels of
naturally occurring mold. An extremely
crude rule of thumb is that indoor mold
levels should not be significantly higher
than outdoor mold levels.

Regardless of whether testing is done,
the key thing to remember about the A
remediation of mold § Isrthnl |.'I. lﬁnﬂlh‘: "is fal' ;
enough simply to clean up
crucial that the ulngmtmsé’arﬂn i j.}‘_ -

Tk,

ed general guidelines for muid*mmud;n— 1'_'
tion. If mold is found, the first hﬁG[J is to.
identify and repair. ﬂiﬁ_g},msgm& source.

" In most cases) ﬂw mold then can be,

removed from: hard: surfaces such as tile,

wood I‘Euum plust::r walls and kitchen

cabinets With-a ten percent bleach and.

water solution. According to the CDC, if v
soft and  porous materials such as carpets ¥
and ceiling tiles are infested with mold,

they will usually have to be discarded

and repliced. After a sudden water event

 such as a flood or acute’ plumbing deak, .«
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the affected area should be promptly
wiped down with a ten percent bleach
and water solution to prevent mold
growth.

New York City is the first jurisdiction
to issue guidelines for mold remediation,
but other jurisdictions are expected 1o
follow suit. The Guidelines on
Assessment and Remediation af Fungi in
Indoor Environments, issued by the New
York City Department of Health in 2000,
are not legal mandates, because there are
presently no federal, state or municipal
regulations which establish “safe” or
“unsafe” levels of mold exposure.
However, the Guidelines do recommend
different methods of mold cleanup
depending on the amount of mold present.

California, Texas, New Jersey, Indiana
and Maryland have organized task forces
or proposed legislation with a view
toward establishing mold exposure
guidelines. In June 2002, Congressman
John Conyers of Michigan introduced
federal legislation to regulate mold
inspection and remediation firms, and to
coordinate mold research among various
federal agencies. A similar bill is expect-
ed to be introduced in the United States
Senate this year.

Defending Mold Claims

Causation is the Achilles heel of a
mold claim. A plaintiff in a mold person-
al injury case must establish causation on
a number of different levels. First, she
must establish the presence of mold.
Second, she must demonstrate the cause
of the mold and relate that cause to a
specific defendant. Third. she must
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demonstrate actual exposure 1o the mold.
Fourth, she must establish that the expo-
sure was a dose sufficient to cause health
¢ffects. Fifth, she must establish a suffi-
cient causative link between her alleged
health problems and the specific type of
mold found.

It is difficult for a plaintiff to success-
fully establish causation on all five lev-
els. First, there are no accepied standards
for mold sampling or for interpreting the
duta collected from such sampling.
Second, even if mold is proven 1o be
present in an indoor environment, prov-
ing actual human exposure can be quite
difficult. Take, for example, the case of
Stachybotrys, a black mold which can
take hold in buildings which have sus-
tained water dumage. Stachybotrys
spores are large and sticky and rend 1o
settle quickly. Therefore, they are not
easily mirbome. Even if a building has an
extensive and active Stachybotrys infes-
tation, Stachybotrys spores rarely will
show up at any significant level in air
sampling tests. As a result, it is difficult
for a plaintiff 1o prove inhalation expo-
sure to Stachybotrys and even maore diffi-
cult to prove that the exposure has been
at o level sufficient to cause health
effects. If the mold is growing in a hid-
den area, the chance of exposure through
contact with the skin is also extremely
low. Moreover, because there are no dis-
tinct biological markers of Stachybotrys
exposure, there are no simple blood or
urine tests to demonstrate individual
exposure,

Third, most plaintiffs’ experts in mold
cases rely on air or bulk sampling, which
provide less reliable data than the human
dose-response data typically preferred in
alleged 1oxic exposure cases. Air sam-
pling is unreliable, in part, because air
particle levels vary widely and continu-
ously according to changes in tempera-
ture, humidity, mechanical disturbance,
HVAC operation, fan and vacuum clean-
er use, and human and animal traffic
through the area, Bulk sampling, which
in its simplest form consists ol pressing
clear cellophane tape against a mold-
contaminated surface to later be analyzed
by u lab, has its own disadvantages. The
identification of mold in a surface sam-
ple does not necessarily demonstrate that
human exposure has taken place, because
mold can be present on a surface without
dispersing particles into the air, Without

proof of a mode of human transmission,
either by ingestion, inhalation, or direct
contact with the skin, it is scientifically
impossible 1o link human health com-
plaints 1o the presence of mold.

Fourth, it is difficult for a plaintifl 10
establish a sufficient causative link
between health problems, other than
allergies, and mold. It is well accepted
among the medical establishment that
molds can cause common allergic reac-
tions in sensitive individuals. which
make up about ten percent of the popula-
tion. The claim that has been making
headlines, however, is that certain molds
produce byproducts, known as mycotox-
ins, which allegedly can cause “toxic™
health effects, such as memory loss, pul-
monary bleeding, chronic fatigue, and
neurological damage, even in non-sensi-
tive individuals. At this time, no reliable
medical evidence exists 1o support this
claim. Many of the symptoms which
allegedly result from mold exposure,
sich as chronic fatigue, are subjective. A
wide variety of altemative causes, rang-
ing from smoking to other illnesses,
actually may account for alleged mold-
related symptoms. Further, no adequate
epidemiological research about mold and
its effects on human health exists
because mold is so widely found in the
natural environment, Therefore, it is hard
to find unexposed individuals who can
serve as a control group for epidemiolog-
ical study.

Certain molds do produce byproducts
called mycotoxins. There are a few docu-
mented cases of human illness related 1o
exposure to unusually high levels of
mycotexing, but none of these cases are
linked to living or working in waler-
damaged buildings. For example, some
Russians who ate substantial quantities
of mold-contaminated grain during the
World War 11 siege of Stalingrad devel-
oped gastrointestinal disorders related to
mold. There also have been some reports
of cases of hypersensitivity pneumonitis
{“farmer’s lung”) among agricultural
workers exposed to extremely high levels
of mold spores while working in silos
with large amounts of mold-contaminat-
ed grain, These cases, however, are not
relevant to the types of mold claims in
the news and in the courts today,

Myeotoxin-producing molds which
may be found in water-damaged build-
ings include Penicillium, Aspergillus,
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and Stachybotrys. The news media have
portrayed Stachybolrys as a “toxic
mold,” even thoughmno toxic effects have
been scientifically proven. As a
September 2002 repon of the Texas
Medical Association”s Council on
Scientific Affars concluded, public con-
cern aboul adverse health effécts due 10
the inhalation of Stachyboirys spores in
water-damaged buildings is nol support-
ed by the existing scientific and medical
literature,

The only report in the peer-reviewed
medical litersure which has suggested a
potential link between imhalation expo-
sure to Stachybotrys in the non-industrial
context and human illness is a 1994
CDC investigation of pulmonary hemor-
rhage in inner-city infants in Cleveland.
A number of the affected infants lived in
waler-damaged public housing where
Stachybotrys was later found. The CDC
ultimately determined that the methodol-
ogy used in its investigation was lawed,
parily because it did not account for
alternative causes of illness, such as poor
nutrition and the smoking habits of
cohabitants, and partly because the air

LL.M. Tax
Program for
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attorneys

sampling methods used by the
researchers were overly aggressive,
thereby skewing the results. In January
2002, the CDC commussioned the
Institute of MediCine 1o begin a new
study on the relationship of moldy
indoor environments to human health.
The study. is expected 1o be completed in
the late summer or fall of 2003.

Use of Experts

Because causation is such a key issue,
mold cases usually boil down 1o a battle
of the experts. The types of experts
which may be used inmold cases
include structural engineers, architects,
contractors, industrial hygienists, micro-
biclogists, mycologists, allergists, immu-
nologists, toxicologists, neurologists, and
netropsychologists, among others.
Structural engineers; archiiécts and con-
tractors may. be used toidentify the
sources and causes of mold. Industrial
hygienisis may be used 1o measure the
levels of mold in the building and 1denti-
fy the types of mold present,
Mycologists are mold experts who may
testify about the types of byproducts pro-
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duced by certain molds. Medical experts
are needed o assess the alleged link
between mold exposure and clhumed
health effects. The need for so many
experts obviously makes mold cases
expensive o prosecute and defend
Motions o exclude expert testimony
are pivoial in a mold case. The standards
used to evaluate such motions differ
depending on the jurisdiction. Federal
courts and some state courts apply the
flexible standard articulated by the
United States Supreme Court in Deaubert
v. Merrill Dow Pharmacenticals, Inc.,
500 LS. 579, 589-94 { 1993). Daubert
requires an expert’s opinions to be rele-
vant and reliable in order to be admissi-
ble. There is no particular test for relia-
bility under Daubert, but factors a coun
may consider in determining whether an
expert’s opinion is reliable include: 1)
whether the expert’s theory can be
empirically tested; 2) whether the
expert’s theory or study has been pub-
lished or subject 1o peer review; 1)
whether the known or poteniial rate of
error 15 accepiable; and 4) whether the
expert’s method is generally accepted in
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the scientific community. Allstate Ins.
Co. v. Hugh Cole Builder, Inc., 137
FSupp.2d 1283, 1286 (M.D. Ala. 2001).

Alabama state courts still apply the
“general acceptance” test set forth in
Frye v. United States, 293 F 1013, 1014
{D.C. Cir. 1923) 1o assess the admissibil-
ity of expert testimony in civil cases.
Slay v, Keller Industries, Inc., 823 So. 2d
623, 625-26 (Ala. 2001 ). Under Frye, a
witness who offers opinion testimony as
a scientific expert must show that he or
she relied on scientific principles, meth-
ods, or procedures that have gained gen-
eral acceptance in the field in which the
witness is testifying. Slay, 823 So. 2d at
626.

Effective use of the available scientific
research, which finds no causal relation-
ship between mold and alleged “toxic™
health effects, should afford a defendant
a good chance of excluding a plaintiff’s
expert testimony under Alabama's Frye
standard. In addition, Alabama's standard
for medical causation is high, requiring a
showing of probable, rather than possi-
ble, cause. See Tidwell v. Upjohn, 626
So.2d 1297, 1301 (Ala. 1993) (medical
causation reguires a showing of proba-
ble, rather than possible, cause). Given
the many levels of causation that a mold
personal injury plaintiff must establish,
he or she likely will have significant dif-
ficulty meeting this standard,

Insurance Coverage for
Mold Claims

Causation is also crucial to insurance
coverage, Most mold claims are either
first party claims against property insur-
ers or third party claims against contrac-
tors or other parties under CGL, worker's
compensation, or other liability policies.
Regardless of the type of policy
involved, determining the cause of the
mold is frequently the key 1o determining
whether coverage exists. This determina-
tion typically requires expert testimony,
which affords the parties yet another
opportunity to use the Frye or Daubert
tests to exclude their opponents’ experts.
Many of the potential insurance coverage
questions raised by mold claims are
beyond the scope of this article.
However, two particularly important
issues include the enforceability of mold
and rot exclusions, and the applicability
of pollution exclusions to mold claims,

Many insurance policies include gen-

eral exclusions relating to mold and rot.
For example, a typical homeowners poli-
cy excludes from coverage losses caused
by “smog, rust or other corrosion, mold,
wet or dry rot.” The Alabama Supreme
Court has enforced this type of exclusion
with regard to losses caused by rot, but
has not yet addressed the exclusion in
the mold context. See Koch v. Stare Farm
Fire and Cas. Co., 565 So. 2d 226, 230
{Ala. 1990),

Some policyholders successfully have
circumvented mold exclusions by argu-
ing that a covered event, such as a wind-
storm or burst water pipe, is the ultimate
cause of mold, making mold simply a
result of the covered loss. Policyholders
have used various policy terms or legal
theories to support this argument. Among
them are “ensuing loss" provisions and
the “efficient proximate cause” doctrine.

An “ensuing loss” provision is a writ-
ten provision in an insurance policy
which often follows a mold and rot
exclusion and provides that the policy
nevertheless insures “ensuing covered
losses unless another exclusion applies.”
Determining whether a loss falls within a
mold and rot exclusion or is covered by
an ensuing loss provision typically
requires a significant amount of causa-
tion testimony. Various courts have come
down on both sides of this issue, depend-
ing on the testimony. See Schloss v
Cincinnati Ins. Co., 54 F.Supp.2d 1090,
1094-96 (M.D. Ala. 1999), aff'd, 211
F3d 131 (11th Cir. 2000) (unpublished)
frot-related damage not saved from
exclusion by ensuing loss" provision);
Home [ns, Co. v. Dennis D, 2000 WL
144115 (Rex. Ct. App.-Houston, Feb 10,
2000) funpublished opinion) {mold-relar-
ed damage saved from exclusion by
“ensuing loss™ provision).

Another causation-intensive argument
which can be used to circumvent mold
exclusions is the “efficient proximate
cause” doctrine. This doctrine provides
that when an insured can identify an
insured peril as the proximate cause of
the loss, coverage exists even if subse-
quent events in the causal chain are
expressly excluded from coverage,
Bowers v. Farmers Ins. Exchange, 991
F2d 734, 738 (Wash. App. 2000). In
Bowers, a Washington appeals court held
that several tenants’ marijuana cultiva-
tion, which created a hot and humid
atmosphere in the basement of a rental

house, was the efficient proximate cause
of mold damage to the remainder of the
house. Because the efficient proximate
cause of the loss was the covered vandal-
ism of the marijuana-growing tenants,
the landlord’s insurance policy covered
the mold damage, despite the fact that
the policy contained a mold exclusion.
90f P2d at 738.

In another case, the Eighth Circuit
Court of Appeals reversed a summary
judgment for a homeowners insurer for
further findings as to whether a burst
water pipe (a covered peril) or mold (an
excluded peril) was the efficient proxi-
mate cause of the policyholder's loss.
Shelter Mutual Ins. Co. v. Maples, 309
E3d 1068, 1070-71 (8th Cir. 2002). In
contrast, a federal court applying Arizona
law held that a standard mold exclusion
precluded coverage for mold, despite the
fact that a covered water event was the
ultimate cause of the mold, because
Arizona had not adopted the efficient
proximate cause doctrine and because
the policy expressly excluded coverage
for losses caused by mold “regardless of
any other cause or event contributing
concurrently or in any sequence to the
loss.” Cooper v. American Family Mutual
Ins. Co., 184 FSupp.2d 960, 962 (D.
Ariz. 2002).

It is unclear where Alabama courts
will come down on the “efficient proxi-
mate cause” docirine. Alabama adopted
an “efficient proximate causation” stan-
dard in Western Assurance Co. v. Hann,
78 So. 232 (Ala. 1917). However, the
Alabama Supreme Court has held that
the purpose of the standard is to construe
spare policy language and that the stan-
dard should not be elevated to a public
policy principle used to invalidate unam-
biguous policy language. State Farm Fire
& Cas. Co. v. Slade, 747 50.2d 293, 314
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{Ala. 1999). No Alabama appellate count
has yet ruled on the application of the
“efficient proximate causation™ standard to
mold-related claims.

Some insurers have tried o invoke the
pollution exclusions which appear in many
homeowners' and commercial policies o
deny coverage for mold claims. A typical
pollution exclusion precludes coverage for
losses caused by actual, alleged or threat-
ened release, discharge, escape or dispersal
of “contaminants or pollutants.” A “con-
taminant or pollutant” is typically defined
as any irritant or contaminant which can,
after its release, cause or threaten damage
to human health or property.

As of this writing, there are few reported
decisions regarding the application of pol-
lution exclusions o0 mold claims. In
Leverence v. United States Fidelity &
Guaranty, 462 NN'W. 2d 218, 232 (Wis.
1990}, a Wisconsin appeals court held that
the pollution exclusion did not apply o a
mold claim because no contuminants were
released into the environment. The mold in
the building at issue was allegedly the
result of moisture trapped within the walls
of the structure, Jd. The court reasoned that
the fact that the mold grew over time as a
result of the conditions in the building
meant that it was not discharged, dispersed,
or released into the environment under the
terms of the pollution exclusion. fd

On the other hand, a federal count in
Texas recently held that a pollution exclu-
sion precluded coverage for a mold claim.
Lexington Insurance Co. v. Uning
Waterford-Fair Oaks, Lid., 2002 WL
356756, *3 (N.D. Tex. 2002) (slip opinion).
In Lexington Ins. Co., the insurance com-
pany presented experts who testified that
when mold proliferates, it produces both
reproductive spores and secondary byprod-
ucts (myeotoxins) which are released into
the environment. Ji. The court was per-
suaded by the expert testimony, and con-
cluded that the release of reproductive
spores and mycotoxins brought the mold
claim within the pollution exclusion. /d. In
s0 doing, the coun nofed that the Texas
Supreme Court had broadly interpreted the

- o 7

term “pollution™ in previous insurance cov-
erage disputes. Id. (citing National Union
Fire Ins. Co. v. CBI Indus., Inc., 907 S.W,
2d 517, 519 (Tex. 1995)).

The Alabama appellate courts have not
vet addressed the application of pollution
exclusions to mold clams, but are more
likely to follow the Leverance approach
than the Lexington Ins. Co, approach, if the
Alabama Supreme Court’s prior decisions
are any indication, Unlike the Texas
Supreme Cour, the Alabama Supreme
Court has tended 10 construe pollution
exclusions narrowly and in favor of cover-
age, particularly when indoor air quality
issues are involved. See, e.g., Porterfield v.
Audebon Indennity Co., —So. 2d—, 2002
WL 31630705, *11-17 {Ala. 2002) (pollu-
tion exclusion in landlord's OGL policy did
not preclude liability coverage for tenant’s
lead paint personal injury claim); Alabama
Plaring Co. v. United States Fidelity &
Guaranty Co., 690 So. 24 331, 334-35
{Ala. 1996) (manufacturer’s CGL policy
way consiried liberally fo cover unexpect-
ed and unintended migration of contami-
nates-infe groundwater); Exsex Ins. Co. v
Avondale Mills, Inc., 639 So. 2d 1339,
134142 (Ala. 1994) (pollution exclusion in
liability palicy applied to natural environ-
ment, nol to indoor air quality). Given that
mold claims are similar in many ways to
other indoor air quality claims, Alabama
courts likely will be reluctant to construe
pollution exclusions 1o deny coverage for
mold claims.

Although many insurers are excluding
maold coverage from their standard policies,
some are beginning to offer coverage
under separate environmental policies,
particularly in the commercial context.
This trend will likely create new cover-
age questions,

Conclusion

Mold litigation is on the rise across the
nation and in the state of Alabama. Firms
and individuals which have a good under-
standing of the potential causes of indoor
mold will be betier prepared to protect
themselves from mold lawsuits and effec-
tively handle mold infestations should they
occur. In the event a firm or individual is
named as a defendant in a mold lawsmt, it
is important for the lawyers representing
that party to focus on causation, which is
critical 1o determining whether coverage
for the mold claim exists, defeating key
elements of the ¢laim, and excluding plain-
Lff's expert testimony at trial. [ |

10

Mo York City Dept. of Heslth, “Gudefires on
Assassment and Ramediation of Fungs in indoor
Emvrorments,”™ April 000 (revesed Nowember 20001
Harriet M. Ammann, “Effects from Bxposse o
Myootoons,” Maaley's Mold Litigation Confersnce,
Philadeighin, Feb B-9, 2, serminar materials, pp. 83-71
Biena H. Paga and Douglas B. Trout, “The Role of
Stinctnbatrys. Mycotting i Buildng-Related Bness.”
Amarican industrial Hygiee Associahon Joormal, Yol
62, |ssun &, Sept/Oct 2001, pp 64447

Harriat A Burge, Tungl: Toxic Killers o Unavoidable
Nuigances?" Anns of Ay, Asthma, & immunalogy
Vol. B7, Dec. 2001, pp. 52-55

Texas Medical Associntion Councal on Sciantific Affars
Report 1-H02. September 2002.

“Update Pulmonary Hesnorhage/Hemosidermsis
Amang Infants - Clevedand, Do, 1953-1996,
Mortuctity andf Mortality Weskly Ssport, March 10,
2000, Vol. 43, No. 9, pp. 180-184

Abba | Terr, “Stachybotrys: Relevance to Human
Desease.” Aanaly of Allergy Asthma § immunology;
¥ol. 57, Dec. 2001, p 58

Steven M. Kohn and An Noguyen, “The New Not Toue'
Tort ~ Mald,” infermstonsl Azsociations of Defense
Courrse! Newsletter, Toooc and Harsdous Substances
Linigastion Coenenittes, Feb 2002, No. 2

Douglas G, Housar and Linds M. Bolduan, "Mald:
Anothisr Four-Litter Woed Every Coverage Attormey
Meeds 1o Know,” Tort Tnaf & insurance Practice Law
o, ol 38, No, 1, Fall 2002, p.15, at saq,

. Edward M. Cross, “Litigation @ la Mold,” Los Angeles

Lawwywrr, January 2002

Darvid F. Blundell, “Proliferation of Mold and Toxic Mold
Litigation: What i Safe Exposure to Airbome Fungi
Spones Indoors?™ Emaronmental Lawyer, February 2002
Stephan J. Henning and Dansel A. Berman, “Mold
Contarmnation: Liabslity and Coverage tssues: Essential
Information You need @ Know for Seocesshully
Handiing and Resobving Any Clzsm invohing Tamc
Moid” Mastings West-Morthwest Journal of
Erveromental Law & Poibcy, Fall 2000

Jotn T Wialdron, I and Tenothy P Palmes, “insurance
Coverage for Mold and Fungi Claime: The Nex
Battieground™™ Torr Tnal & Insuwance Practics Law
Kurrad, Vol 38, o, 1, Fall 2002, p 48, of seq

. Ray A Smith, “Mold Problems Grow in Shops. Hotels,

Offices,” e Wl Streat Journal, December 4, 2002,
pBY (2002 WLWS 103127776)

“Tha Truth Abaut Mold,” Harvard Health Latter, Januany
1, 2003 (WL 20571401)

Robwert 5. Kaith, “Political Vadidation of Mold Lisbéing”
DAls For Tha Defense, Dacember 2002, p 33
Staphen C. Redd, "Stats of the Science on Moald and
Human Health,” Statement for the Record Before the
Subcommitiees on (versight and investigations and
Housing and Community Opportunity, Commirtes on
Francial Servces, Uneted States Howsa of
Ropeesentatives. July 18, 2000 (avaslabie at

W o govy el aspolivton mokd]

Julie 5. Elmer

Julle 5. Eimer i a partnar in
th Birmingham office ol
Prallery Arant Rosa & Whits,
P




A

ALABAMA STATE BAR

ALABAMA STATE BAR MEMBERS

MAJOR MEDICAL INSURANCE

ISSUED ON A
(GUARANTEED A CCEPTANCE BASIS™

PIA provides quality benefits for members, employees, and eligible family members.

Administrator:

PROFESSIONAL INSURANCE ADMINISTRATORS, INC.
An Insurance Specialists, Inc. company, a Georgia corporation P

Group Policy Underwritten by
New York Life Insurance Company
51 Madison Avenue, NY, NY 10010

Policy Form GMR INC.

K

Tais ComPETITIVELY PRICED PLAN INCLUDES:
% Deductible choices of $1,000, $2,500, $5,000 & $10,000 per calendar year

< 80/20 In-Network and 60/40 Out-of-Network PPO Plan, or
70/30 In-Network and 50/50 Out-of-Network PPO Plan

¢ $3,000,000 per person maximum (some restrictions apply)
% Endorsed by the Alabama State Bar Association

DON’T MISS OUT... Call or fax your request for more information
(including features, costs, eligibility, limitations and exclusions) TODAY to:

PROFESSIONAL INSURANCE ADMINISTRATORS, INC.
An Insurance Specialists, Inc. company, a Georgia corporation

P.O. Box 2827 = Norcross, GA 30091-2827
800-241-7753 « FAX: 866-314-9088

* Applicants are subject to the medical underwriting guidelines of New York Life.
This will not affect acceptance to the plan but may affect rates at time of issue.

THE ALABAMA LAWYER 117



An Examination of the Faragher/Ellerth Defense To

HARASSMENT

In the Workplace

BY TONI 1. BRAXTON

itigation surrounding hostile work environment or harass-
ment, be it sexual, racial or otherwise, is alive and well in the
state of Alabama, as any employment law attorney can attest
1. ‘Fhe Supreme Court established with clarity an affirmative
defense that may be available to employer’s who are charged with
crealing or maintaining a hostile work environment, However, as
with all rules there are exceptions and caveats that must be
examined closely when litigating these cases, from both the
plaintiff’s and defendant’s perspective. Following is an analysis
of the Faragher/Ellerth affirmative defense and some of the per
B “tinent cases that have shaped this area of employment law, The
B purpose of this article is only to provide a basic overview of the

P elements of proof that the Eleventh Circuil requires in its determina.
tion of an employer’s liability for workplace harassment,

Employer’s liability for harassment

The Eleventh Circuit has long held, that:
[w]hen an employee's ability 1o perform his or her job
is compromised by discriminatory acts . . . and the
employer knows it, it is the employer that has the ability,
and therefore the responsibility, to address the problem,
whether the harasser is a supervisor, a co-worker, a client,
or a subordinate
Coates v. Sundor Brands, Inc.. 164 F3d 1361, 1366 (citing Vance
v Southern Bell Tel. & Tel. Co., 863 F.2d 1503, 1515 (11th Cir
1959). However, the scope of that liability and what defenses may be
avatlable depend on the relationship between the harasser and the
ictim. See Johnson v. Booker T, Washington Bn Jm.‘."mj‘in Service
e, 234 F3d 501, 510 (1 1th Cir. 2000)




As determined by the Supreme Court, an employer is subject to vicarious liability to
an employee for an actionable hostile environment created by a supervisor with imme-
diate (or successively higher) authority over the employee. Faragher v. City of Boca
Raton, 524 U.S. 775, 807 118 S.Cv. 2275, 2293, 141 L.Ed.2d 662 (1998); Burlington
Industries, Inc. v. Ellerth, 524 U.S. 742, 765 118 5.Cv. 2257, 2270 141 L.Ed.2d 633
(1998). No affirmative defense is available, however, when “the supervisor's harass-
ment culminates in a tangible employment action, such as discharge, demotion, or
undesirable reassignment.” Id,

A tangible employment action is “a significant change in employment status, such as
hiring, firing, failing to promote, reassignment with significantly different responsibili-
ties, or a decision causing a significant change in benefits.” Ellerth, 118 §.Ct. 2257. An
adverse employment action can also include “other conduct that alters the employee's
compensation, terms, conditions, or privileges of employment, deprives him or her of
employment opportunities, or adversely affects his or her status as an employee.”
Gupta v. Florida Bd. Of Regents, 121 F.3d 571, 587 (11th Cir. 2000),

Hence, a Title V11 plaintiff can establish her entire prima facie case simply by showing
that she was harassed by a fellow employee, and that the alleged harasser took a tangible
employment action against her. Llampallas v. Mini-Circuits, Lab, Inc., 163 F3d 1236,
1247 (11th Cir. 1998). When no ungible employment action is taken, the employer may
then raise an affirmative defense. Faragher,118 5.C1. at 2293; Eflerth, 118 5.Cv at 2270.

Elements of the Affirmative Defense

The Faragher/Ellerth defense has two elements: (a) that the employer exercised rea-
sonable care to prevent and correct promptly any sexually harassing behavior, and (b)
that the plaintiff employee unreasonably failed to take advantage of any preventive or
corrective opportunities provided by the emplover or to avoid harm otherwise.
Faragher, 118 5.Ct. at 2293; Ellerth, 118 5.CL at 2270. Both elements of the defense
must be satisfied for the employer to avoid liability, and the defendant bears the burden
of proaf on both elements. Frederick v. Sprint/United Management Company, 246 F.3d
1305, 1313 (11th Cir. 2001).

Anti-harassment Policy

While proof that an employer has an anti-harassment policy with a reasonable com-
plaint procedure is not necessary in every instance as a matter of law, the need for a
stated policy suitable to the employment circumstances may appropriately be
addressed in any case when litigating the first element of the defense. Faragher, 118
S.Cu o 2293; Ellerth, 118 S.C1. at 2270.

Al the same time, an employer’s showing that it has a harassment policy does not auto-
matically satisfy its burden, as in the case where an employer entirely fails to disseminate
the policy. Frederick, 246 F3d at 1314. In Faragher, the Supreme Court held that this
affirmative defense was not available where the employer (1) failed to disseminate its pol-
icy against sexual harassment, (2) officials made no attempt to keep track of the conduet
of supervisors, and (3) the policy did not include any assurance that the harassing supervi-
sors could be bypassed in registering complaints. Faragher, 118 8.C1. at 2203,

The Eleventh Circuit has held that “dissemination of an employer's anti-harassment pol-
icy is fundamental to meeting the requirement for exercising reasonable care in preventing
sexual harassment. Madray v. Publix Supermarkets, 208 F3d 1290, 1298 (11th Cir. 2000),

In determining if a policy has been effectively published the court may consider
whether the victim ever received the policy, whether it was posted, and whether it was
clear as to how a complaint should be filed. See Frederick, 246 F.3d at 1315. The
Eleventh Circuit also considers how familiar management is with the policy and
whether it is present in the plaintiff”s personnel file. Miller, 2002 WL 5354, *6.

Title VII's deterrent purpose was clarified by a 1990 policy statement from the
EEOC “enjoining employer to establish a complaint procedure designed to encourage
victims of harassment to come forward [without requiring] a victim to complain first to
the offending supervisor.” Madray 208 F.3d at 1298. Therefore a sexual harassment
policy meets the standards set by the EEOC in 1990 by providing to employees alter-
native avenues for lodging a complaint other than a harassing supervisor. Madray, 208
F.3d at 1298. For example, the employer in Madray designated appropriate company
representatives that were accessible to store employees and then provided phone num-
bers, including a toll-free number, for employees to make complaints. Madray, 208 F3d
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at 1298. The Eleventh Circuit held that policy provided employees
with multiple avenues for lodging a sexual harassment complaint
outside the supervisory chain of command and was therefore suffi-
cient. Madray, 208 F3d at 1298,

An employer does not always have (o show that it has a for-
mal sexual harassment policy to meet its burden of proof; for
example, a small employer may show they exercised reasonable
care to prevent and correct harassment through informal com-
plaint mechanisms. Frederick, 246 F.3d at 1314,

However, unlike the employer of a small work force who
might expect that sufficient care to prevent tortious behavior
could be exercised informally, larger employers must provide
more 1o escape liability for hostile environments. Faragher, 118
S.Cv at 2293,

Notice of Harassment

When an employer has taken steps, such as publishing a rea-
sonable harassment policy to prevent harnssment in the work-
place, “an employee must provide adequate notice that the
employer's directives have been breached so that the employer
has the opportunity to correct the problem.” Coares, 164 F3d at
1366, Notice can be provided in numerous ways, however, noi
all complaints by plaintiffs are considered sufficient to create a
duty for the employer 1o 1ake action.

For example, in Coates, the plaintiff, Coates, confided in a
co-worker that she was being sexually harassed and the co-
worker reported it to the human resources manager on Coales'
behalf, Coates, 164 F.3d at 1364, The co-worker did not reveal
Coates' identity when initially making the complaint, however,
Coates later met with the HR manager and expressed her desire
that the harassment stop. fd. The Eleventh Circuit held in that
situation that “{t]hus set of encounters leaves no doubt that
employer was on notice of the harassment. fd.

On another occasion, Coates asked to speak with her direct
supervisor, however when asked if the matter was personal or
professional, she indicated it was personal and her direct super-
visor responded she didn't have time 1o discuss personal mat-
ters. fd, At no time did Coates indicate that she wished to lodge
u sexual harassment complaint, fd, at 1363, Therefore, the Court
held that plaintiff's statement did not create a reasonable belief

that the problem bore on her work life and needed to be
addressed by her supervisor. [d.

On yet another occasion, Coates showed the plant manager a
note from the alleged harasser which was of a sexual nature. /d.
However, she never indicated that her receipt of the note pre-
sented a problem about which she was concerned or that she
required the plant manager’s immediate attention. Jd. The Court
held that the conversation did not “adequately apprise [the plant
manager] of the dimensions of the problem or even that there
was a problem that required his attention, and he could not
therefore reasonably have been expected to act to address ir”
Coates, 164 F3d at 1365.

The Eleventh Circuit has also held that, where the complain-
ing employee did not indicate that the incident she was report-
ing was part of an on-going patiern of sexually harassing behav-
ior or that she wanted some action to be taken to stop the
harassment, the employer could not have been expected to take
action, Madray, 208 F.3d at 1300, The rule seems to be that
when a harassment policy is in place, which clearly specifies
the steps an employee should take to report harassment, then the
employer has established when it is deemed to have notice of
the harassment. Coares, 164 F3d at 1364. In other words, when
one of the individuals designated in an employer’s policy to
receive harassment complaints is informed of harassment, then
the employer is deemed to have been given notice sufficient 1o
obligate it to make a prompl corrective response. Madray, 208
F.3d at 1300.

Employee’s Failure to Report

The second element of the defense, which must also be
proven, is that the victimized employee failed to put the
employer on notice of the harassment. This element does not
become an issue unless there was some form of reporting proce-
dure in place. While proof that an emplovee failed to fulfill the
corresponding obligation of reasonable care to avoid harm is not
limited to showing an unreasonable failure to use any complaint
procedure provided by the employer, a demonstration of the
employee’s failure will normally suffice to satisfy the employ-
er's burden. Faragher, 118 S.Ct at 2293; Ellerth, 118 S.Ct. at
2270. As the Court has reasoned, once an employer has promul-
gated an effective anti-harassment policy, “it is incumbent on
the employees to utilize the procedural mechanisms established
by the company specifically to address problems and griev-
ances.” Madray, 208 F.3d at 1300 (quoting Farley v. American
Cast Iron Pipe, 115 F.3d 1548, 1554 (11th Cir. 1997).
Consequently, the employer cannot be considered to have been
placed on notice of harassment by informal complaints 1o indi-
viduals not designated by the employer to receive such com-
plaints. Madray, 208 F3d ot 1300, This rule is very important
when the notice alleged is constructive as opposed to actual,

Constructive notice of harassment depends on the following
fuctors: (1) the remoteness of the location of the harassment as
compared to the location of management; (2) whether the
harassment occurs intermittently over a long peniod of time; (3)
whether the victims were employed on a part-time or full-time
basis; and {4) whether there were only a few, discrete instances
of harassment. Miller v. Kenworth of Dothan, Inc., —F.3d—,
2002 WL 5354 (11th Cir. 2002)(citing Allen v. Tyson Foods,
Inc., 121 F3d 642, 647 (11th Cir. 1997). Constructive notice
has been found when the harassment occurred daily, in the pres-



ence of others and in the presence of management. See Miller,
2002 WL 5354, *5.

Moreover, the Eleventh Circuit has recognized that “when an
employer has promulgated an effective and comprehensive anti-
harassment policy that is aggressively and thoroughly dissemi-
nated 1o its employees, an employee’s failure to utihze the poli-
cy's grievance process will prevent constructive knowledge of
such harassment from adhering 1o the employer. Miller, 2002
WL 5354, *5 (citing Farley, 115 F.3d at 1554),

There are also circumstances where an employee's non-com-
pliance with the complaint policy may be reasonable under the
circumstances. Frederick, 246 F3d at 1314. For example, there
may be extenuating circumstances that might explain why the
plaintiff failed to timely use the complaint procedures, such as
the fact that she never received a copy of the policy and was
unclear as 1o how o report her complaint. Frederick, 246 F.3d at
1316, There may also be evidence that she was persuaded by
another employee not to pursue her complaint. Frederick, 246
F.3d at 1316. The question of whether an employee followed the
procedures established in the company's policy in a reasonable
manner is an issue of fact io be determined by a jury. Breda v
Wolf Camera & Video, 222 F3d 886, 890 (1 1th Cir, 2000).

Employer’s Response

An employer need not act instantaneously, but must act in a
reasonably prompt manner 1o respond to the employee’s com-
plaint, Frederick, 246 F.3d at 1314 (citing Madray, 208 F.3d at
1302). In order to determine if an employer’s response was
appropriate, the Court must determine when the employer had
notice of the harassing behavior. Madray, 208 F.3d at 1299, That

does not necessarily mean when the plaintiff complained, as
notice of harassment can come from other sources, as well.

There may be cases where the evidence indicates the employer
had notice of the harassment prior to the party’s complaint from
other sources. For example, in Dees v Johnson Controls_ World
Services, 168 F3d 417, 422 (11th Cir. 1999), an HR employee
had heard about the plaintiff's complaint and commenited that
people in the fire department were “up 10 their old tricks again.™
stating that she had investigated the same complaints in 1991 but
that no action was taken. Dees, 168 F.3d at 423, The Eleventh
Circuit held that a jury could reasonably infer that the employer
knew that harassment existed in the depariment before the plain-
tiff made her complaint. Dees, 168 F3d at 423,

Plaintiff could also take advantage of an “open door policy™
as well. See Madray, 208 F.3d at 1301, The Eleventh Circuit has
held that “[a]n employer cannot use its own policies 10 insulate
itself from liability by placing an increased burden on a com-
plainant to provide notice beyond that required by law.”
Madray, 208 F3d at 1302. [ |

| Toni J. Braxton

Toni J Braston practeds with Bw ook Fem P m Birmungham
She mecarend hee Juiis Docioe from e Universsry of Alshama
Schood of L m 1987, wheto she wae 8 membar of the Black
Studords’ Assoctation and Fasrah Law Society, sftar graduating
fromn Yale Univarsiy i 1954 Sha (4 & membesr of the Federal Bar
Association, tha Amarcan Bar Asseceaton, the Bemingham Bar
Assocition, the Magie City Bar Associntion, the Alabama
Lwynrs Associatson, and the Alabama Stale Bar

_

L

‘changes must be
r e-mailed to:

a State Bar.

ke a moment now to check your
ess on any mailing label from the

THE ALABAMA LAWYER




Alabama State Bar President-elect Fred D. Gray of Tuskegee has chosen as his theme
"Lawyers Render Service"and is issuing a special invitation to all local and specialty bar
associations to join him in this statewide positive public image campaign.

The Alabama State Bar has developed an eight-minute video presentation program
enfitled "TO SERVE THE PUBLIC.” Available at no cost, materials include a handbook with
talking points, the video and brochures for distribution. The presentation can be used as a
“stand-alone” program or as a part of any meefing program. Perfect for community, civic,
church or school groups, this presentation shows the many ways that today's lawyers render
service to their clients, their communities and their profession.

Your bar association Is invited and encouraged to participate In showing this video at every
opportunity during the coming year.

Please complete and return the form below to receive your own association’s copy to use
for this purpose:

Association Name

Address

City/State/Zip
Contact person

Telephone E-mail

RETURN FORM TO: Susan Andres, Alabama State Bar, 415 Dexter Ave.,
Montgomery, AL 36104, by fax to 334-261-6310 or by e-mail to sandres@alabar.org.
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& the executive director of the

Alabama Appleseed Center for

Law & Justice, Inc. (“Alabama
Appleseed”), | take this opportunity to
introduce Alabama Appleseed to the
membership of the Alabama State Bar.
We are a non-profit, legal and justice
advocacy organization. Our mission is lo
identify in Alabama those practices, poli-
cies or other situations that have a detri-
mental and unfair impact upon a segment
of the population creating injustice or
inequality. Then, through education,
advocacy, coalition with other groups
and, when needed, litigation, we seek to
achieve lasting positive and practical
change that alleviates the injustice or
inequality. | was hired September 30,
2002 as Alabama Appleseed's first exec-
utive director,

As | have traveled around the state 1o
introduce people 1o our work, | have
noticed that by the time the words
“Alabama Appleseed” leave my mouth, a
strange and perplexed expression appears
on the face of the listener. | immediately
surmise they are thinking: “Appleseed,
what a strange name for a legal and jus-
tice advocacy group and where the heck
did that name come from7" Well, the
name obviously comes from the leg-
endary Johnny Appleseed figure, who
two centuries ago, walked around the
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eastern United States planting apple
orchards. Mot unlike this legendary fig-
ure, Alabama Appleseed also has every-
thing to do with sowing seeds, bearing
good fruit and assuring adequate provi-
sion for all.

Alabama Appleseed is the newest in a
nationwide network of state legal and
justice advocacy cenlers established and
fostered by The Appleseed Foundation in
Washington, D.C. (“Appleseed
Foundation™). In 1993, two alumni class-
e5 of the Harvard Law School celebrated,
respectively, their 35th and 30th
reunions. Al these reunions the idea was
originated and presented 10 both alumm
classes to tuke some action o establish a
legacy of their clusses that wopld leave a
more lasting legacy than any of their
individual legal careers. This kernel of an
idea geminated into the idea to form a
national pon-profit organization with the
express purpose and mission to organize
and thereafier help sustain independent
state centers that would engage in legal
and justice advocacy work focusing on
the issues particular 1o each state. In
1993, the national organization was
formed and shortly thereafter three
Appleseed centers were established in
Washington, D.C,, New Jersey, and
Massachusetts. Today, there are 13
Appleseed Centers—the three onginal
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centers, plus ones in Connecticut,
Indiana, Chicago, Nebraska, Kansas,
Oklahoma, Texas, Louisiana, Florida,
South Carolina, Hawaii, and Alabama.
Our center here in Alabama is the newest
Appleseed center. Each state cenler oper-
ates independently with its own board of
directors and sets its own agenda.

The organizing Board of Directors for
Alabama Appleseed was brought togeth-
er in 1999 and has been functioning
since that date. The organizing board
consisted of a number of prominent and
well-known Alabamians, including for-
mer Governor Alberi P. Brewer, former
Chiel Justice C.C. Torbert, Jr., former
Justice Janie L. Shores, J. Mason
Davis, Jr., and Dean Kenneth C.
Randall of the University of Alabama
School of Law, In addition to these indi-
viduals (with the exception of Mason
Davis), the following persons currently
serve on our board: Nick Gaede, char,
Birmingham: Dean John L. Carroll of
the Cumberland School of Law,
Birmingham: Herman Cobb, Dothan;
Greg Cusimano, Gadsden; Juodge John
H. England, Tuscaloosa; Martha
Jinright, Montgomery; Merceria
Ludgood, Mobile; David Marsh,
Birmingham; and Dudley Reynolds,
Birmingham, | feel honored and privileged
to have the opportunity 1o work with such
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a distinguished group. In 2001, Alabama
Appleseed was organized as an Alabama
non-profit corporation and is a 301ic)(3)
chartable organization,

We undenake new advocacy projects
once a majority of our board agrees to the
project, Currently, we have three advocacy
projects, First, we are working on drafting
and promoting recommendations on the
way our judicial elections are held and how
those campaigns are inanced. As we all
know, judicial elections in Alabama have
become extremely partisan and negative,
threatening the independence of our judici-
ary at all levels. Campaign costs for judicial
elections have escalated significantly in
recent years, threatening the ability and inter-
est of qualified candidates to seek election.
Reforms need to be implemented in both
areas o restore confidence in our judiciary.
We already have commissioned and received
a comprehensive report on the judicial selec-
tion practices in all 50 states, and we have
made preliminary recommendations on juci-
cial selection reform o the Citizens
Commission on Constitutional Reform.

Our second project relates to what 15
commonly called a “living wage.” We
have undertaken a project to calculate
what a self-sufficient, “living wage™ is
for Alabama. We have commissioned
such a study by the Department of
Demographics at Auburn University
Montgomery.
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We will use the results of this study in
our educational and advocacy efforts to
promoie the establishment of such a liv-
ing. sustainable wage scale for govern-
mental and other employers. We also
hope 1o use this information to help
those who plan and support economic
development in local communities. Our
work is modeled afier a living wage proj-
ect conducted a few yvears ago by the
MNebraska Appleseed Center.

As oor third project, we have joined a
broad effort to reduce and regulate pay-
day lending practices, whereby lending
companies offer short-term loans to con-
sumers al exorbitant inierest rates in
exchange for post-dated personal checks.
The main arena now for this issue is
before the Alabama Supreme Court,
where we have filed an amicus curiae
brief in support of bringing these prac-
tices under the Alabama Small Loan Act.
We expect additional advocacy 1o be
necessary irrespective of how this legal
issue is resolved by the supreme court.

As the new executive director of
Alabama Appleseed, | know [ have my
work cuot out for me. We will face many
challenges in the next few years as we
begin in earnest our work of identifying
issues and developing solutions. | come 1o
this work after a 30-year legal career in
Georgia, the last 20 years of which | was
principally engaged in_the non-profit sec-

tor practicing indigent criminal defense.
Although my legal career was centered in
Georgia, my roots are in Alabama. I was
bom and raised in Tuscaloosa. My ances-
tors going back several generations were
from central Alabama around Montgomery.
In a real sense | have returm-ed home and
that feels right and timely.

At Alabama Appleseed we hope that
many of you will join us as we grow and
develop and take on new issues. It is an
exciling time in Alabama. In a public
interest group’s office here in Alabama
that 1 visited recently, | noticed a poster
that read, “Never doubt that a small
group of thoughtful and committed citi-
zens can change the world.” In reading
these words it struck me as an apt
description of Alabama Appleseed and
what we aspire 1o do here in Alabama,
We are, at present, & small group. We are
committed. We believe we can make a
difference. We do not know at this tfime
what additional issues we will tackle and
to whom we must speak to effectuate
positive and lasting change. But, we do
know we are committed to this worthy
undertaking and invite you to participate
with us. Perhaps involvement with
Alabama Appleseed will be our part of
that greater legacy left for future genera-
tions of Alabamians that goes beyond the
legacy any of us leave from our own
individual law practices. [ |
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Lawyers kender service
- To clients

- To the public

- To the profession

YOUR LOCAL
BAR ASSOCIATION

Alabama State Bar President Fred D. Gray of Tuskegee has chosen as his theme
“Lawyers Render Service” and is issuing a special invitation to all local and specialty bar
associations to join him in this statewide positive public image campaign.

The Alabama State Bar has developed a series of logos that will be used on all bar
correspondence, in all publications and at any bar event during this year. Your bar
association is invited and encouraged to participate in a similar manner.

Please complete and return the form below to receive your own association’s
personalized logos to use for this purpose.

Association Title

Address

City/State/Zip

Contact person

Telephone E-mail

RETURN FORM TO: Susan Andres, Alabama State Bar, 415 Dexter Ave., Montgomery, AL
36104 or e-mail information to sandres@alabar.org.
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Third, in relation to employment law issues such as workers'
compensation, attendance, or job performance, employers often
are given or seck Health Information. Such Health Information
is the same information protected by the HIPAA Privacy Rules.
Therefore, litigation involving the HIPAA Privacy Rules, and
compliance with the HIPAA Privacy Rules to avoid litigation,
might often concermn employment law issues.

Who Are the HIPAA Players?

The HIPAA Privacy Rules define many terms — some com-
mon words and others specialized terms. 45 CER. §§ 160,103,
160,202, 160,302, 164.501, 164.504 & 164.508. (Terms defined
by the HIPAA Privacy Rules are capitalized throughout this arti-
cle to warn the reader to check the definitions.) To be familiar
with the HIPAA Privacy Rules, a litigator one should under-
stand the definitions for the following entities or persons:

A. Covered Entities - Health Plans, Health Care
Clearinghouses, and Health Care Providers who transmit any
Health Information in electronic form in connection with any
transaction covered by the HIPAA Privacy Rules. 45 C.FR.

§ 160.103.

1. Health Plans - any individual or group plan that provides,
or pays the cost of, medical care, including Group Health Plans,
Health Insurance Issuers, HMOs, and numerous government
programs providing health coverage or benefits. 45 C.FR.

§ 160.103, “Health Plans™ excludes life, disability and workers'
compensation plans, ld.

a. Group Health Plans - insured and self-insured ERISA plans
providing medical care or benefits, except for those that are
self-administered by the employer and plan sponsor and that
cover fewer than 50 participants (a rare plan). 45 C.ER.

§ 160.103.

b. Health Insurance Issuers - insurance companies, insurnce
services, or insurance organizations (including Blue Cross and
Blue Shield of Alabama) (also including HMOs). 45 C.FR.

§ 160.103. The term does not include Group Health Plans. Id,

2. Health Care Clearinghouses - entities that process Health
Information received from another entity. 45 C.FR. § 160.103,

3. Health Care Providers - providers of medical or health
services or any other persons or organizations that furnish, hill
or are paid for health care in the normal course of business, 45
C.FR. § 160.103.

B. Business Associates - persons who assist a Covered Entity
perform any function or activity regulated by the HIPAA
Privacy Rules. 45 CER. § 160.013,

What Other HIPAA Definitions
Should a Litigator Understand?

From a litigation perspective, one probably should understand
the following additional definitions:

A. Individually Identifiable Health Information - Health
Information that is created or received by a Health Care
Provider, Health Plan, emplover, or Health Care Clearinghouse
and that identifies the Individual or can be used to identify the
Individual. 45 C.FR. § 160.103.

B. Protected Health Information ( “PHI™ ) - Individually
Identifiable Health Information that is transmitted in any form
or medium, 45 C.FR. § 164,501, Employment records held by a
Covered Entity in its role as employer are specifically excluded,
45 C.ER. § 160.501,

C. Authorization - a document that is signed by an Individual
or personal representative of an Individual and that includes (1)
a specific description requesting that Health Information be
used or disclosed, (2) the name or specific identity of who is
authorized 1o use or disclose the information, (3) a description
of each purpose for the Use or Disclosure (unless the Individual
initiates the authorization, thus making “at the request of the
individual” sufficient), (4) an expiration date or event, (5) state-
mentis as io the Individual’s right to revoke the authorization, (6)
statements concerning whether Treatment, Payment, enrollment,
or eligibility for benefits can or cannot be conditioned on the
Individual signing the authorization, and (7) other requirements,
depending on the circumstances, 45 C.ER, § 164,508(c).

D. Consent - a document that is signed by an Individual or
personal representative of an Individual and that gives permis-
sion for Protected Health Information to be used or disclosed,
but is not required and may not substitute for a required authori-
zation. 45 C.FR. § 164506,

E. Notice - a document that an Individual or an Individual's
representative has a right to receive, that a Covered Entity is
required to provide, and that describes how the Individual's
Protected Health Information may be used or disclosed by a
Covered Entity. 45 C.ER. § 164.520(a)(1). Health Care
Providers are required to make a good faith effort to oblain a
written acknowledgment of receipt from Individuals of this
Notice, 45 CER. § 164.5200c), Health Plans “are not required
1o obtain this acknowledgment from individuals, but may do so
if they choose.” 67 Fed, Reg. 53239 (August 14, 2002),

F. Summary Health Information - a summary of a Group
Health Plan’s claims history, claims expenses, or types of




claims, with all the information that might identify an
Individual deleted, except aggregate information to the level of
a five digit zip code. 45 C.FR. § 164.504.

G. Small Health Plans - Health Plans with annual receipts of
55 million or less (and have until April 14, 2004, 1o comply
with HIPAA). 45 CFR. §§ 160.103 164.534(b)2).

What Does HIPAA Prohibit?

A Covered Entity is prohibited from uvsing or disclosing an
Individual's Protected Health Information, except as authorized
by the Individual or as required or permitted by the HIPAA
Privacy Rules. 45 C.F.R. § 164.502(a). When using or disclos-
ing Protected Health Information or when requesting Protected
Health Information from another Covered Entity, a Covered
Entity must usually make reasonable efforts to limit the
Protected Health Information used, disclosed or requested 1o the
Minimum Necessary, See 45 C.FR. § 164.502(b) (defining
“Minimum Necessary™); 45 C.ER. § 164.514(d) (more
Minimum Necessary requirements).

What HIPAA Rights Do
Individuals Have?

The HIPAA Privacy Rules create numerous new rights for
Individuals regarding access to their own Protected Health
Information, 45 C.FR. §§ 164.520, 164.522, 164.524, 164,526,
164.528 & 164.530(d).

A, Request Restricted Access to PHI - an Individual has o
right to request a Covered Entity to restrict the Uses and
Disclosures of his or her Protected Health Information. 45
C.ER. § 164.522. A Covered Entity is not required to agree o u

restriction. fef. If a Covered Entity agrees, however, any Use or
Disclosure of the Protected Health Information is then further
regulated by the HIPAA Privacy Rules. /d.

B. Access to PHI — an Individual has a right of access o
inspect and to obtain a copy of his or her Protected Health
Information, except for three exceptions. 45 CFR. § 164524,
These exceptions are Psychotherapy Notes, litgation work
product, and information subject to or exempted by the Clinical
Laboratory Improvements Amendmenis of 1988, /d. In addition,
in some very limited circumstances, a Covered Entity can deny
access without providing an administrative review and in other
limited circumstances a Covered Entity can deny access and the
Individual has the right to request an administrative review. Id.

C. Amendment of PHI — an Individual has a right to have a
Covered Entity amend Protected Health Information. 45 C.ER.
§ 164,526, In some circumstances, a Covered Entity can deny a
request to amend, which then gives the Individual a right to sub-
mit a written statement disagreeing. [d. This process has time
deadlines and procedures and can result in additional materials
that a Covered Entity might be required to disclose when dis-
closing the onginal Protected Health Information. Jd.

D. Accounting of Discloswres of PHI — an Individual has a right
io 2 writien accounting of disclosures of Protecied Health
Information by a Covered Entity, with exceptions. 45 CER.

§ 164.528. The accounting is 1o be for six years, but starting April
14, 2003. The exceptions include most of the required and per-
mitted Uses and Disclosures of Protected Health Information. I,

E. Notice Concerning PHI = an Individual has a right 1o a
detailed Notice concerning Protected Health Information, as
described above. 45 C.ER. § 163.520,
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F. Challenge Disclosures of PHI - an Individual has a right to
make a complaint to a Covered Entity about the Covered
Entity's policies and procedures for using and disclosing
Protected Health Information or about compliance with those
policies and procedures. 45 CFR. § 164.530(d). An Individual
also has a right to file a complaint with the Secretary of HHS.
45 C.FR. § 160,306,

What Disclosures Does HIPAA
Require?

A Covered Entity is required 1o disclose Protected Health
Information only in two circumstances. First, when an
Individual requests his or her own Protected Health
Information, a Covered Entity is usually required to disclose the
Protected Health Information. 45 C.ER, § 164.502(a)(2)i).
Second, when HHS's Secretary is investigating a complaint or
determining a Covered Entity's compliance with the HIPAA
Privacy Rules, a Covered Entity is required to disclose
Protected Health Information. 45 C.ER. § 164.502(a)2)(ii).
Note, a federal governmental agency, HHS, has promulgated a
regulation giving both the Individual and the federal povern-
mental agency legally enforceable rights to the Individual's
Protected Health Information.

What Uses and Disclosures Does

HIPAA Allow?

A Covered Entity is permitted to use or disclose Protected
Health Information only when authorized by the Individual or
when required or permitied by the HIPAA Privacy Rules. 45
C.FR. § 164.502. Under the HIPAA Privacy Rules, there are
five types of Use and Disclosure of Health Information: (1) an
Authorization is always required; (2) Treatment, Payment and
Health Care Operations, (3) an opportunity to agree or to object
is required (i.e., hospital directories), (4) an Authorization or an
opportunity to agree or to object is not required (e.g., public
health activities), and (5) de-identified Health Information, 45
C.ER. §§ 164.506, 164.508, 164.510, 164512 & 164.514.

A. Authorizations - in addition to needing a valid
Authorization to use or disclose Protected Health Information
for any purpose not allowed by the HIPAA Privacy Rules, a
Covered Entity must have a valid Authorization for any Use or
Disclosure of Protected Health Information in two circum-
stances:

I. Psychotherapy Notes - an Authorization is required, except
for Treatment, a Covered Entity's own training, or when a
Covered Entity is defending itself in a legal action brought by
the Individunl. 45 C.ER. § 164.508(a)(2); see 45 C.ER.

§ 164.501 (definition of Psychotherapy Notes).

2. Marketing - an Authorization is required, except for face-
to-face communications by a Covered Entity to an Individual or
for promotional gifis of nominal value provided by the Covered
Entity. 45 C.ER. § 164.508(a)(3); see 45 C.ER. § 164.501 (def-
inition of Marketing). If a Covered Entity directly or indirectly
received remuneration from a third party to be involved in
Marketing, the Authorization must state that such remuneration
is involved, 45 C.ER. § 164.508(a)(3)(ii).

B. Treatment, Payment and Health Care Operations - Except
for the two circumstances described above when an
Authorization is always required, a Covered Entity may use or

disclose Protected Health Information for Treatment, Payment
and Health Care Operations, provided that s

Disclosure is consistent with the Hi
C.ER. § 164.506; see 45 CFR
Payment and Health Care Ope

closed to clc-rgy only) rchglms affili
gwethe[ndlmhalnn OppoTtus
including the Individual in the fi
§ 164510,
d:wluse Private Health Information t'nr i I:mm:lr:,.r list nl"p W
es, primarily a number of public health activities, without the
Individual's Authorization, agreement, or oppertunity to object
45 C.FR. § 164.512. Many of these Disclosures are Required
By Law. Examples include Health Information gathered 1o pre-
vent or control diseases, 1o compile public health statistics, or 10
report victims of abuse, neglect or domestic violence, ld. As
particularly relevant to litigation are the following:

. Judicial and Administrative Proceedings - a Covered Entity
may disclose Protected H:alth Information in response (a) toun
order of a court or adminis ibunal that expressly author-
izes that Disclosure mor discovery request, if

a qualified prot d.or a good faith
effort has ) give notice | al and any
objections. ‘resolved. 45 CFE : see dS

C.ER. 164.514(h) (verification require
v. The Louisiana Clinic, 2002 WL 318191304
2002) (discussing and implementing the qua
order requirement).
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E. De-identified Health Information ered Entity may
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addition to the rules limiting Use and Disclosure, the HIPAA
Privacy Rules safeguard individual privacy by requiring Notices
to Individuals of an Individual’s rights and the Covered Entity’s
duties, requiring Group Health Plans to amend plan documents
to incorporate parts of the HIPAA Privacy Rules, requiring
Covered Entities to have Business Associates agree to comply
with the HIPAA Privacy Rules, and requiring Covered Entities
to adopt numerous administrative requirements. Not all Group
Health Plans, however, have to comply with all these additional
safeguards, as explained below.

What Should a Litigator Know about
HIPAA Notices?

As explained above, Individuals have a right to receive
detailed Notices of privacy rights from Covered Entities.

A, Purpose for a Notice — HHS requires Notices because it
“continues to believe strongly that promoting Individuals®

understanding of privacy practices is an essential component of”

the HIPAA Privacy Rules. 67 Fed. Reg. 53240. A Covered
Entity is required to give Individuals a detailed Notice describ-
ing when the Covered Entity may use or disclose Protected
Health Information, describing the Individual's rights with
respect to his or her Protected Health Information, and describ-
ing how the Individual may exercise his or her rights. 45 C.ER.
§ 164.520. A sample notice from Blue Cross and Blue Shield of
Alabama is available at www.bebsal.org.

B. Which Group Health Plans — For providing notices, Group
Health Plans fall into three groups: No Notices, maintain
Notices, and distribute Notices. 45 C.ER. § 164.520(a)(2).

If a fully-insured Group Health Plan does not ereate or receive
Protected Health Information other than Summary Health
Information or information on whether an Individual is enrolled
in or disenrolled from the Group Health Plan, it is not required
Lo maintain or provide a Notice. 45 C.ER. § 164.520(a)(2)(iii).

If a fully-insured Group Health Plan creates or receives
Protected Health Information in addition to Summary Health
Information and information on whether an Individual is
enrolled or disenrolled from the Group Health Plan, it is
required to maintain a Notice and provide the Notice to any per-
son upon request. 45 CFR. § 164.520(a)(2)(ii).
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All other Group Health Plans are required to distribute a
Notice to covered Individuals before April 14, 2003, to new

_enrollees at the time of enrollment, and within 60 days of a

ial revision 1o the Notice. At least once every three years,
Group Health Plan must notify covered Individuals of
how to obtain a Notice. A Notice provided to the plan partici-
pant (the employee usually) satisfies this requirement as to
dependents. Examples of Group Health Plans that must provide
this Notice include s f-funded plans, on-site health clinics, and
health Flexible Spending Arrangements (usually part of a cafe-
teria plan). 45 C.ER. § 164.520(c).

.. What Should a Litigator Know about

Amending a Group Health Plan?

Unless a Group Health Plan's documents have been appropri-
ately amended, the HIPAA Privacy Rules prohibit Covered
Entities from sharing most Protected Health Information with a
plan sponsor. 45 C.ER. § 164.504(F).

A, Indivect Regulation = HHS indirectly regulates Plan
Sponsars (i.e., employers) by requiring Group Health Plans to
be amended to safeguard Protected Health Information. 45
C.ER. § 164.504(f). All Plan Sponsors have enrollment data,
which is Protected Health Information. Some Plan Sponsors
have whatever Protected Health Information that a Group
Health Plan has, because the Plan Sponsor acts for the Group
Health Plan. Yet, Plan Sponsors are not Covered Entities. So,
they are not directly regulated by HIPAA. Restricting a Plan
Sponsor's Use and Disclosure of Protected Health Information
through Business Associate contracts would be awkward at best,
Most Plan Sponsors enter into contracts for their Group Health
Plan. So, requiring a Business Associate contract would be
requiring the Plan Sponsor to agree with itself. For these rea-
sons, HHS apparently believed that regulating Plan Sponsors
was necessary, but could only be done through requiring Plan
Sponsors to amend the Group Health Plan’s documents.

B. Required Amendmenis — The required amendments to
Group Health Plans include (1) identify the employees or class-
es of employees to be given access to Protected Health
Information for Plan Administration Functions: (2) restrict these
employees’ access and Use to Plan Administration Functions;
(3) provide an effective mechanism for resolving any issues of
noncompliance, and (4) require the Plan Sponsors to certify that
the Group Health Plan’s documents have been amended and that
the Plan Sponsors will, in essence, comply with the HIPAA
Privacy Rules. 45 C.ER. § 165.504(f). The Certification
includes not using Protected Health Information for employ-
ment-related actions and decisions or in connection with any
other benefits or employee benefit plan of the Plan Sponsor. fd.

C. Which Group Health Plans — If a Flan Sponsor only has
Summary Health Information and information on whether an
Individual is enrolled in or disenrolled from the Group Health
Plan, then the Group Health Plan is not required to be amended as
described above. 45 CER. § 165.504(1)(1). For many fully-
insured plans, the Plan Sponsors will not need additional informa-
tion. So, these plan amendments would not be required. (A unigue
need for Protected Health Information could be met with an
Authorization,) The administration of other Group Health Plans
will probably involve so much Protected Health Information that
amending the Group Health Plan would be necessary.



What Should a Litigator Know about
Business Associate Contracts?

To disclose Protecied Health Information with any person
who assists the Covered Entity to perform functions regulated
by the HIPA A Privacy Rules, a Covered Entity is required 1o
have a Business Associate contract with the person. 45 CER.
§ 165.504(e).

A. Reguirements for Business Associate Contracts — A
Business Associate contract is a wnitten contract between the
Covered Entity and its Business Associate, with the contract
requiring the Business Associate 10 safeguard Protected Health
Information. 45 C.FR. § 165.502(2) (if such a contract is
entered into, permitting a Covered Entity to disclose Protected
Health Information to a Business Associate). The HIPAA
Privacy Rules list the requirements for this contract. 45 C.FR.
§ 165.504(¢e). Sample provisions are listed as an Appendix 1o
the Preamble 1o the changes 1o the final rules. 67 Fed. Reg.
53264-66. From April 14, 2003, 1o April 14, 2004, a transition
rule deems existing contracts, which are not renewed or modi-
fied, between a Covered Entity and a Business Associate, to
comply with the HIPAA Privacy Rules, without having to be
amended. 45 C.ER. § 164.532(¢).

B. Which Group Health Plans = 11 a fully-insured Group
Health Plan contracts with a Health Insurance Issuer {i.e., Blue
Cross) or an HMO and the Group Health Plan is not required to
be amended or is amended as described above, then the (imup
Health Plan will not need a Business Associatle contract with the
Health Insurance Issuer or HMO., 45 CER. § 164.502(e)(ii)(B);
67 Fed. Reg, 53248, If a self-funded Group Health Plan (or any
Group Health Plan other than a fully-insured Group Health
Plan) contracts with a Health Insurance Issuer or an HMO as o
third-party administrator, whether the Group Health Plan and
Health Insurance lssuer or HMO need a Business Associate
contract 1s unclear, but the safe course would be to have one. If
a Group Health Plan contracis with any person other than a
Health Insurance Issuer or HMO for any function or activity

regulated by the HIAA Privacy Rules, then the Group Health
Plan needs a Business Associate contract with that person or
entity. See 45 C.FR. § 160.103 (defining Business Associate),

What Should a Litigator Know about
Administrative Requirements?

The HIPAA Privacy Rules create numerous additional new
administrative requirements for Covered Entities.

A. Privacy Official and Contact Person - A Covered Entity
must designate a Pnvacy Official and designate a contact person
or office. 45 C.FR. § 164.530{a). The Privacy Official is
responsible for developing and implementing the Covered
Entity’s policies and procedures for complying with the HIPAA
Privacy Rules. /d. The contact person or office is responsible for
receiving complaints and providing further information. fd

B. Training - A Covered Entity must train all its employees
on the Covered Entity’s policies and procedures with respect 1o
Protected Health Information. 45 C.ER. & 164.530(b). A
Covered Entity also must documeni that this training has been
provided. /d.

C. Safeguards - A Covered Entity must have in place appro-
priate administrative, technical and physical safeguards to pro-
tect the privacy of Protected Health Information. 45 C.ER.

§ 164.530(c).

D. Complaints - A Covered Entity must provide a process for
Individuals to make complaints concemning the Covered Entity's
policies and proceduores or the Covered Entity's compliance
with those policies and procedures. 45 CER. § 164.530(d).

E. Sanctions - A Covered Entity must have and apply appro-
priate sanctions against the Covered Entity’s employees who
violate its policies and procedures or the HIPAA Privacy Rules.
45 CER. § 164.530(¢). Additionally, a Covered Entity must
document sanctions that are applied. fd.

F. Mirigation - A Covered Entity must mitigate,
to the extent practical, any known harmful effect
from an improper use or disclosure of Protected
Health Information. 45 C.ER. § 164.530(f).
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G. No Intimidation er Retaliation - A Covered Entity may not
intimidate, threaten, coerce, discriminate against, or take other
retaliatory action against an Individual for exercising his or her
rights under the HIPAA Privacy Rules or for participating in
any HIPAA enforcement proceedings, 45 C.ER. § 164.530(g).

H. Ne Waiver of Rights - A Covered Entity may not require
Individuals to waive their rights 1o file 2 complaint with the
Secretary of HHS as a condition of participating in a Health
Plan. 45 C.ER. § 164.530¢(h).

1. Policies and Procedures - A Covered Entity must imple-
ment policies and procedures with respect to Protected Health
Information that are designed to comply with the HIPAA
Privacy Rules and make appropriate changes to comply with
changes in the law. 45 CER. § 164.530(i).

). Documentation - For six years, a Covered Entity must
maintain written (or electronic form) policies and procedures
and maintain written or electronic copies of communications or
actions required by the HIPAA Privacy Rules to be in writing.
45 C.ER. § 164.5304)).

K. Which Group Health Plans - All Group Health Plans are
subject to the administrative requirements of no intimidation or
retaliation, no waiver of rights, and documentation. 45 C.FR.

§ 164.5300k). If a fully-insured Group Health Plan does not cre-
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ate or receive Protected Health Information other than Summary
Health Information and whether an Individual is enrolled in or
disenrolled from a health insurance issuer or HMO, then that
Giroup Health are not subject to the administrative requirements
of designating a Privacy Official and Contract person or office,
training, safeguards, complaints, sanctions, mitigation, and poli-
cies and procedures. Id.

What State Laws Does
HIPAA Preempt?

The HIPAA Privacy Rules preempt some State Laws, but the
analysis for determining what laws are preempied is convoluted.

A. HIPAA Preemption - Generally, HIPAA preempis State
Laws that are Contrary 10 the HIPAA Privacy Rules. 42 US.C.
& 13204-T(a)(1); 45 C.ER, § 160.203; ¢f. United States v, The
Louisiana Clinje, 2002 WL 31819130 (E.D. La. Dec. 12, 2002)
(holding Louistana law conceming disclosure of nonparty
patient records not 1o be Contrary to federal law). A process is
established for requesting HHS's Secretary 10 make an excep-
tion 1o HIPAA preemption for a particular State Law. 42 U.5.C.
1320d-T(a)2); 45 C.FR. § 160.204, In addition, a State Law
that is More Stringent in protecting the privacy of Individually
Identifiable Health Information is not preempted by HIPAA. 45
C.FR. § 160.203(b). More Stringent generally means being
more restrictive in using or disclosing Individually ldentifiable
Health Information, unless an Individual seeks his or her own
Individually 1dentifiable Health Information, and then means
giving more access or rights to the Individual. 45 C.ER.

§ 160.202. Yet, a Stse Law that would otherwise be preempted
by ERISA is not saved by HIPAA from ERISA preemption.
Preamble, 65 Fed. Reg. 82483,

B. Alabama Laws - Alabama does not have a general statute
addressing privacy of Health Information. Alabama does require
an HMO to keep confidential all data or information about an
enrollee’s or applicant’s diagnosis, treatment or health. Ala.
Code § 27-21A-25. Alabama provides a consumer of mental
health services a right of access to all information in his mental
health and medical records. Ala. Code § 22-56-4(b)(7). Both of
these Alabama laws, and others, may be More Stringent.

How are the HIPAA Privacy Rules
Enforced?

The HIPAA Privacy Rules can be enforced by civil and crimi-
nal penalties and by private actions under ERISA and, possibly,
under state tort law.

A, Civil and Criminal Penalties - HHS's Secretary may begin
an investigation based on an Individual’s complaint or on a
compliance review. 45 C.ER. § 160,306 ("Complaints to the
Secretary™), § 160,308 (“Compliance reviews™), § 160.312
{(*Secretary actions regarding complaints and compliance
reviews”). As a civil matier, the Secretary “shall impose on any
person who violates a provision of [HIPAA] a [civil] penalty of
not more than $ 100 for each such violation . . . " 42 U.S.C,

§ 1320d-5(a). The maximum civil penalty “imposed on a person
for all violations of an identical requirement or prohibition dur-
ing a calendar year may not exceed $25,000.” Id. As a criminal
matter, a person who knowingly obtains or discloses
Individually Identifiable Health Information “shall be fined not
more than $50,000, imprisoned not more than 1 year, or both."
42 US.C. § 1320d-6. If the offense is committed under false



pretenses, the person may “be fined not more than $100,000,
imprisoned not more than 5 years, or both” Id. If the offense is
committed for financial gain, personal gain, or malicious harm,
the person may “be fined not more than $250,000, imprisoned
not more than 10 years, or both.” Jd,

B. Private Actions - HIPAA does not authorize private actions
for violations of the HIPAA Privacy Rules. Nonetheless, the
HIPAA Privacy Rules create duties of care with respect to
Health Information. Therefore, one might expect to see the
HIPAA Privacy Rules used as part of state law tort actions. For
claims related to Group Health Plans, however, ERISA would
preempt state law tort claims, 29 U.S.C. § 1144, An Individual,
however, could elaim that a violation of a Group Health Plan
amendment was also a violation of ERISA, See 20 U.S.C.

& 1132(a)(3) (providing for a cause of action “to enforce the
terms of the plan™). In addition, a plan administrator that failed
to provide requested information about required plan amend-

ments might be liable for a penalty of up to $110/day. 29 U.S.C.

§ 1132(c)(3). In any action under ERISA, a party might also
recover an attorney's fee and costs. 29 U.S.C. § 1132(g)(1).

Conclusion

From a litigation perspective, the HIPAA Privacy Rules are a
new area of federal law with which most litigators should
become familiar. The HIPAA Privacy Rules will govern aspects
of most future litigation involving Health Information (i.e., med-
ical records), because such litigation is the Use and Disclosure of
Health Information. Most future litigation directly asserting viola-

tions of the HIPAA Privacy Rules will be brought by the federal
government against Covered Entities, such as hospitals and physi-
cians, or their agents, because HIPAA generally does not create
private causes of action. Finally, some future litigation involving
the HIPAA Privacy Rules should be expected under ERISA and,
eventually, indirectly under tort law. =

J.5. Christie, Jr.

J.5. Chrigtie, Je i3 @ pannar with the Bamingham offico ol Bratley Arant foss & White LLP
He graduated from Duke Unevessity in 1985 with his L0, -and an MA. in public policy, In
1566 and 1987, hir taught at thie Yaounde University School of Law and Econamics in
Yaounda, Cameroon, Wast Alrica. Cheistie then clerked for the Honorable Seyvboum H. Lynne,
sankar Judge, LS. Distrct Count, Northern District of Alzbama. In 1968, ha joined Bradiay
Aran

William (Bill) H. Odum, Jr.

Board Certified Entomologist

Litigation Testimony — Entomology Consultations
P.O. Box 1571

Dothan, AL 36302

Office: 334-793-3068
Facsimile; 334-671-8652
E-mail: whob386@& aol.com
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The Alabama State Bar Lawyer Referral Service can provide you with an excellent means of earning a living, so it
is hard to believe that only three percent of Alabama attorneys participate in this service! LRS wants you to con-

The Lawvyer Referral Service is not a pro bono legal service, Attorneys agree to charge no more than $25 for an initial £
consultation, not to exceed 30 minutes. If, after the consultation, the attormey decides to accept the case, he or she 7

In addition to earning a fee for your service, the greater reward is that you will be helping your fellow citizens.
Most referral dients have never contacted a lawyer before. Your counseling may be all that is needed, or you may
offer further services. No matter what the outcome of the initial consultation, the next time they or their friends

For more information about the LRS, contact the state bar at (800} 354-6154, letting the receptionist know that
you are an attorney interested in becoming a member of the Lawyer Referral Service. Annual fees are $100, and
each member must provide proof of professional liability insurance.
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Robert G, Methvin, Ji.

YLS Hard at Work

2002 and expects a productive 2003. The high-

light of 2003 for the YLS will be the annual
seminar at Sandestin Resort in Florida on Friday, May
16 and Sawrday, May 17. As always, this seminar not
only will be informative, but extremely entertaining.
Seminar Chairman Stuart Luckie is making sure that
the seminar offers something for all young lawyers,
and the event promises to be a greal opportunity to
congregate in both a professional and social setting.
Past seminar speakers have been consistently rated
“excellent” by the attendees, and we have a great line-
up again this vear as well,

You will be hearing more about the Sandestin
Seminar in the weeks ahead, but | encourage you to plan
now 1o attend. You should be receiving a registration
form in the mail within the next few weeks. If you have
any questions regarding the Sandestin Seminar, please
call Stuart at (251) 432-3362, or me at (205) 939-3006,

In November, the YLS held its first annual fall semi-
nar in Birmingham, entitled “Judicial Perspectives: A
View from the Bench.” We were fortunate to have four
well-respected judges from throughout the state speak
10 us on various topics. Alabama Supreme Court
Justice Tom Woodall began the seminar with a very
informative discussion of the nuts and bolts of appel-
late practice. Justice Woodall was followed by United
States District Judge U, W, Clemon, who provided an
interesting insight into the current state of capital pun-

T he Young Lawyers' Section was hard at work in

MARCH 2003

ishment. Retired Jefferson County Circuit Court
Civil Judge Arthur Hanes followed Judge Clemon
with an in-depth discussion on the practical aspects of
civil courtroom procedure in the State of Alabama,
Lastly, retired Jefferson County Circuit Court
Criminal Judge Jim Garrett gave us his thoughts on
the “do’s and don’ts” of criminal courtroom practice
and how trial work has changed throughout his years on
the bench. Approximately 45 attorneys were on hand
for this seminar, which was held in one of the state-of-
the-art conference rooms in the new law offices of
Bradley Arant Rose & White. Special thanks to
Bradley, Arant for allowing us to use their facilities.

The YLS is also busy preparing for the Minority Pre-
Law Conference and we are expecting record atten-
dance of approximately 400 high school students. The
conference is an annual event held in Montgomery and
is open to high school students across the state. Please
talk to the appropriate person at your local high school
and see if the school would like to participate. If so,
contact LaBarron Boone at (334) 269-2343 or
Christy Crow at (334) T38-4225 with the contact
information.

Representatives from the Alabama YLS will be
attending various American Bar Association functions
throughout the United States to bring innovative ideas
1o our section, as well as the entire state bar,

I look forward to seeing you at Sandestin in May.
-]



William D. “Bill” Scruggs, Jr. Service to the Bar Award

The Board of Bar Cornmissioners of the Alabama State Bar will receive nominations for the William D.
"Bill" Seruggs, Jr. Service to the Bar Award through March 15, 2003. Nominations should be prepared
on the appropriate nomination form available on the bar's Web site, www.alabar.org, and mailed to:

Keith B. Norman, executive director
Alabama State Bar

PO. Box 671

Montgomery, Alabama 36101

The Bill Scruggs Service to the Bar Award was established in 2002 to honor the memory of the
accomplishments on behalf of the bar of former state
bar president Bill Seruggs. The award is not necessarily
an annual award. It must be presented in recognition of
outstanding and long-term service by living members of
the bar of this state to the Alabama State Bar as an

William D. “Bill” Ser
VICE TO THE BAR
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Name brand law office software
at discount prices.

The best and most popular
tithas in lagal software ang
availabia from
BlumbergExcelsior at
substantial savngs, Delow
publissher kst prices,

Alabama
Forensic Data Services
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Forensic Comuter Examinations
Computer Investigative Services
Criminal Defense Assistance

PCLaw, Timeslips, Abacus Law, Amicus, Time & Profit, and more! Data Recovery

205-613-6725
www.alforensicdata.com

3565 Lorna Ridge Drive
Hoover, Al 35216

BlumbergExcelsior ‘

800 LAW MART B00 629-6278 Alabama's oldesi Forensic Computer
Fau: 300 5610010 www.biumberg.com Examination Corporiation
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Transfer to Disability Inactive

= Bessemer attorney Rita Davonne Hood was trans-
ferred to disability inactive status pursuant to Rule
27(c), Alabama Rules of Disciplinary Procedure,
effective November 13, 2002. [Rule 27(c); Pet. No.
02-02)

Suspensions

* On December 3, 2002, the Supreme Court of
Alabama entered an order adopting the order of the
Disciplinary Board, Panel VI, suspending former
Roanoke attorney John Ralph Gunn for a period of
three years, retroactive to his interim suspension
entered on October 27, 2000. Gunn entered a plea of
guilty to violations of rules 1.3 [diligence]; 1.4(a)
[communication]; 1.15(a) [safekeeping property];
and 8.4 (b), 8.4(c) and 8.4{g) [misconduct] of the
Alabama Rules of Professional Conduct As a condi-
tion of Gunn's plea, he has agreed to reconcile the
trust accounts he maintained during his practice and

reimburse any clients found to have been deprived of

any funds on deposit in these accounts. The interim

suspension of October 27, 2000 was merged into and

dissolved upon the Disciplinary Board's acceptance
of Gunn's plea. [ASB No. 00-36(A)]

» Effective December 13, 2002, Birmingham attorney
Laurie Ann Richardson Burch has been suspended
from the practice of law in the State of Alabama for
noncompliance with the 2001 Mandatory Continuing
Legal Education requirements of the Alabama State
Bar. [CLE No. 02-137)

* Former Birmingham attorney Carol Ann
Rasmussen was suspended from the practice of law
in the State of Alabama for a period of 91 days, o run
concurrently in each case, effective October 8, 2002,

by order of the Alabama Supreme Court. The supreme

court entered its order based upon the decision of the
Disciplinary Board of the Alabama State Bar.

MARCH 2003

In ASB No. 99-169(A), formal charges were filed,
alleging that Rasmussen violated rules 1.1, 1.3,
I.4{a), and 1.16(d), ARPC. Rasmussen was retained
in 1997 to represent the complainant in an Equal
Employment Opportunity Commission matter and
was paid a 52,500 retainer fee, During the course of
the representation, the complainant encountered dif-
ficulties in communicating with Rasmussen concern-
ing her case. Rasmussen failed to return the com-
plainant’s telephone calls and failed to attend sched-
uled appointments with the complainant and/or her
witnesses. Rasmussen failed to notify the EEQC that
she represented the complainant, and the com-
plainant subsequently received an adverse decision
from the EEQC,

In ASB No. 00-107(A), formal charges were filed,
alleging that Rasmussen violated rules 111, 1.3,
1.4{a), 114(b), 3.2, and 8.4{a), ARPC. Rasmussen
was retained in 1992 o represent the complainant in
a federal worker's compensation matter, Between
1992 and April 1998, Rasmussen advised the com-
plainant that all of the necessary pleadings and docu-
ments had been filed and she was waiting for a deci-
sion, Rasmussen was subsequently interimly sus-
pended on September 15, 1998 and failed to notify
the complainant of her suspension and her inability
to continue (o represent her, Rasmussen knowingly
made misrepresentations of material fact to the com-
plainant when she told her that everything had been
filed and they were simply waiting for a decision. Al
the time these representations were made, the federal
worker’s compensation claim had already been
denied and removed to Federal Records Storage.

Rasmussen did not answer the formal charges in
either of the foregoing cases. Default judgments
were entered against her on June 13, 2002, [ASB
nos. 99-169 and 00-107(A)] -]
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lenders improve their lives and

the lives of the people those
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leaders 1o make choices between

such things as greed and giving,
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compassion, : : ‘Order Today: 1-800-577-9499

Papantonio’s new release, with
foreword by Robert F Kennedy, = Only $24.95 per book
Jr., explores the details of the ; phus $3.00 S&H each item
timeless wisdom left by Aesap. - {Add Florida sales tax if applicable)
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Services

= ENGINEERING/CONSTRUCTION EXPERTS: Drainage. struc-
tural, mechanical, roofing, electrical, process chemical, EIFS
[stucen], mold and mildew, HVAC for residential housing, industri-
&l and chemical facilities, pipelings, comprassor stations, com-
mercial buildings, and port structures. Provide expert construction
claims and dispute analysis. Provide computer animation of strug-
tural behavior under loads. Experianced testilying experts with
licenses and credentials. Company enginearing and contractor
licenses in Alabama and Louwisiana. Contact Hal K. Cain, Mobila
Phone {334) 661-2605. E-mail: halkcain@aol com Web site:
hicain@sol com

= DEVELOPMENTAL DISABILITIES/MENTAL
RETARDATION/SPECIAL EDUCATION/MENTAL
HEALTH/NURSING HOME & HOSPITAL STANDARD OF
CARE: Expert witness services provided ralated 10 standard of
care issues in health and human service agencies. William A,
Lybarger, Ph.D, 620-221-6415, thbarge@yahoo com,
www. fanylybarger.com

* INSURANCE, EXPERT WITNESS: Forty years’ axperience
including 24 years’ risk-management insurance consulting.
Prefiling evaluation, deposition, testimeny, Policy coverage, cap-
tives, excess, deductibles, self insurance, agency & direct experi-
ence, Fae only property loss assistance, bidding, exposure, policy
review, Workers' compensation audit, modification Review:,
Douglas F. Miller, Member SRMC [BOD) 462-5602, (205) 895-0002
Birmingham. E-mail: enmi@speediactorynet

» ODRO PROBLEMS? QDRD drafting for ERISA, military, federal

and state government positions. Fixed fee of $485 (billable to
your clignt as a disbursement) includes all comespondance with
plan and revisions. Pension valuations and expert testimony for
divorce and malpractice cases. All work done by experienced
Q0RO attornay, Full background at www.gdrosoltions net. DORD
Solutions, Inc., 7914 Professional Parkway, Augusta, Georgia
30807. Call (800) 813-3716 for free brochure.

+ ECONOMIC EXPERT WITNESS: Personal injury, business loss,
agricultural loss, workers” compensation, bankiuploy feasibility
plans, etc. Thirty years as university faculty member, 18 years'
axpariance as economic expert witness. Member of Alabama
State Bar, William E, Hardy, Je., Ph. D., J.0.; phone (334) 821-
0855, fax (334) B44-7937; e-mail; whardy@acesag, suburm, edy

= JEFFERSON COUNTY JURY VERDICTS. This monthly publica-

tion focuses only on Jefferson County Cireuit Civil jury verdicts.
The case profile includes cause of action, presiding judge and
attomeys. Subscriptions available per manth for $20 or per year
for $200. Please contact (205) 243-3879 1o place order. See
wwwJeffColerdicts. com o review a sample

For Sale/Rent/Lease

= FIVE POINTS SOUTH LAW OFFICE: (Mfices available at 1117
22M Sweet, South, All ancillary services as receptionist, confer-
ence room, teléphone w/ voice mail, fax maching, copiar, net-
worked hi-speed DSL Internet connection, and free parking
included. Offices are provided at one flat rate starting at $575,
No set-up charges, "Virtual™ offices availabla, Please call Tom
Plouff, esg. at 1205) 939-0000,

2003

= CONDO FOR RENT: Stay a1 Alabama’s fingst beach resort ma 3
BR/3BA condo decorated by lawyers for professionals. Rent
directly from owners and save hundreds of dollars. Tour the
resart, our condo, and make reservations all on-line at
www resortcondo,.net. You will not find & finer condo for rent on
the Gulf Coast,

= VACATION RENTALS: Gull Shores/Ft. Maorgan/Dauphin |sland
and Lake Martin, Alabama. Houses are gulf and lake front; 2, 3
and 4 BR; sleep 6-12, fully lumished. [205) 678-6139 Tal, (205)
678-5142 Fax, (B00) 205-0465 Pin #4815 www SHGULF com

Positions Offered

* ATTORNEYS WANTED: Part-time, Alabama Army National
Guard JAG. Build a second career with retirement benafits while
serving your country. Might be necessary to complete three
weeks basic training if non-prior service. Accredited law schools
JO a must. Prior service of non-prior service applicants should
contact LTC Bryan E. Morgan, Alabama National Guard, PO, Box
311, Momgomery, Alabama 36109, E-mail;
bryan.morgan@al ngb.army.mil or phone at (334] 217471

AMERICAN

Where Lawyers Look For Lawyers

Some of the best law firms and corporations in
Alabama and ncross the nution have openings for
outstanding attorneys in these practice areas:

4 Civil Litigation

% Employment Law

% Bankruptcy (Creditor)
% Corporate Transactions
4 Commercial Real Estate

h.com

Al mnguirers are sncly comfonnal
In Alshama, comtact
Richard G. Brock, Esq. at (BD0930-9128 or direct dial
(205) 930-981 1 or richard @ americanlegalsearch.com; or

Brannon Ford, Esq. at (205)930-9898 or
hrannon @ amencanlegalsearch.com.

Nashville

Birmingham Los Angeles




“WHEN YOUR CASE REQUIRE
MORE THAN JUST A
HEAD FOR NUMBERS

Complex legal cases and sensitive fraud investigations require more than just a “bean counter™. To win your
case you need someone who knows how to discover the facts, analyze the information, and provide credible
expert testimony. At Dixon Odom our experienced group of forensic accountants and fraud investigators have
been providing these services to attorneys for over twenty years. We utilize the latest technology to break
down vast amounts of data to provide clear, concise information for the trier of fact. From economic damage

asscssments and lost wages analysis to business valuations and expert witness testimony we will work by

your side to make sure you can provide your client with the best representation available.

For more information about our Fraud Investigators and Forensic Accountants
call us today at 205-930-9111 or 1-800-874-8552.

&
DIXON ODOMPLIC*

Fraud Investigators and Forensic Accountants

).

Ralph Summerford Kelly Todd Robin Taylor Tom Gober Lisa Robbins
CPA, CFE, CVA CPA, CVA CPAARY, CFE Insurance and Healthoare CFE
CVA, CBA Consultanm



When you open your eyes, it will all be in one place ...

westlawlitigator.com

Differences that matter.

Seeing s believing! Visit westlawlitigator.com for a FREE offer!

Or call 1-800-762-5272 today.

Westlaw Litigator TP






