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The Good That Men Do 
Lives After Them 

J 
ohann Gottfried Cullman ( 1823-
1895) was a"'"'>..,,. who rounded a 
German colony in lhc county thal 

now bcnrs his name. Having• de,ep inter• 
est in lhe welfare nnd problems of the 
immigrant settlers. he runctioncd as 
"judge, banker, doctor, minister, real C$1:11< 

11gtnt, .u,d tickrt agent"' m the <arty da~ 
of the sculcmcnL Using the "'Caltb he b:td 
acquired from bis Jurnstivc law practice, 
he purchased several thou1,,1nd acres of 
land for his settlement. He sold the land at 
o very low price to aUow settlers to acquire 
• plot of ground they could call their own. 
Uc donated more land for churches. a 
p.irk and a cffllctcry. In his larcr years. he 
dt'VOted his time and cocrgics to creating 
jobs for the citiien, of Cullmnn. The town 
pro.pored and thrived under his futhcrly 
nttention and cnrc. 

1 louston County w.u •lso rwned for a 
l•wyu, G.:orgc Smith Houston ( 1811-
1879). He scn'Cd nine terms in the 
United States Congrcs•, 1wo terms i.n the 
U.S. Senate and two terms as Alabama's 
governor. He is credited with ending the 
Rcconnruction Em in Alabama. During 
lus terms m office, the Abb;ima 
Con~titutiooal Con,-ention of 1875 was 
held. the public school system was rcor
gnni>.ed, and the Alnban,11 Stulc Board of 
I lcahh was estabUshed.1 

In SL Clair County, we find judge john 
Wnshington lnzer ( 1834- 1928) as one of 
the incorporators for Pell City. After 
serving JS a soldier and ~ing held as a 
prisontr of war during the Civil War, he 
rcturnrd 10 St. Clair County. He was 
nppoin1cd probate judge soon after his 
return. and accepted the appointment 



altl1ough he was still ill from bis impris
onment. He Lived a life full of service to 
the public. 

Al first it ama7.cd me, the role that 
lawyers played 1101 only in fowl<ling, but 
also buildin·g, practically every county and 
community in Alabama. Since taking 
office, I have visited and addressed many 
local bar associations. ranging from the 
smallest and most rural to the largest 
urban areas in our state. Prior to my visit
ing each bar, my paralegal conducted fairly 
extensive research on each county where I 
was beaded. Like the stories above, every
where we looked, lawyers played a pivotal 
role in sometimes the founding and always 
the development of the counties and com
n1u11ities. In fact, in al.Jnost every case, 
lawyers and judges had great influence, 
comprising the original aristocracy and 
leadership. If you look at the City of 
Birmingham, you find lawyers not only 
leading in tbe legal system but also serving 
as industrialists and developers. You find 
lawyers like Rufus Rhodes {1856-1910), 
who founded T'1e Birmi11g'1n111 News, and 
lawyers like Frank Spain (1891-1986), a 
great lawyer and philanthropist, who was 
instrumental in the development of Spain 
Rehabilillltion Center and the Spain Heart 
Tower. Maud Mclure KeUy(l887- J973), 
the first Southern woman to plead a case 
before the U.S. Supreme Courl,also devot
ed countless hours to civic clubs and serv
ice organizations. 

These lawyers are not the exception. In 
virtually every county, you find that lawyers 
were at the heart of forming and support· 
ing educational institutions, hospitals, 
banks and other institutions which are still 
serving our communities today. In many 
cases their names are forgotten but the 
good they did lives afler them. Their legacy 
continues to have a profound impact on 
their communities long after tliey are gone. 

It's been a great honor to crisscross the 
slate representing the Alabama Sl1lte Bar 
and meeting so many lawyers who are 
great leaders in their commun.ities. As 
I've done so, I have oflen wondered what 
legacy our gencrntion of lawyers is leav
ing for future generations. 

When l became a member of the bar in 
l971, it wasn't uncon1n1on still to fuss 
with carbon paper on typewriters. We've 
come from carbon paper to computers, 
rax machines. cell phones, the Internet 
and electronic transfer of mail and docu
ments, and what took two to three weeks 
10 turn around back in the old days, now 
takes two to three hours. With technology 
comes efficiency, but the expectations and 
demands of immediacy have dashed any 
hope of having more time. With this kind 
of pressure, even our most noble inten
tions to do good arc sometimes trun~ted 
before they ever get off tlie ground. 

In previous columns l have talked 
about the importance of our profession 
and the stresses that go along with our 
work. I don't want 10 rehash rhat here, 
but when you add to that the torrid pace 
of our \\Tork, it see1ns there is a great 
gravitational pull 10 live in a just-get-by 
mode. Sometimes we have to climb out 
of the trench and take a Look around to 
get a bigger perspective. It's this perspec
tive that I think those great lawyers had 
in past generations and many have in this 
generation. Take, for example, the great 
Alabama lawyers who were involved in 
the Civil Rights movement. Essentially, 
they were willing to sacrifice all to use 
their legal abilities to stamp out the per
njcious evil of racial discrimination and 
segregation. Had I been a lawyer during 
that time, J oflen wonder if I would have 
stood next to and supported those legal 
giants who suffered abuse) insuh, inti1ni
dation and arrest for a greater good. 

We still have the opportunity to solve 
the problems of racial disharmony and 
other issues of discrimination that 
lawyers are uniquely situated to influ
ence. Our o,vn bar association has taken 
the initiative to expand the Board of Bar 
Commissioners to take advantllge of the 
talent and perspective of minorities. No 
community of people plagued with racial 
dishannony and discri1nination can fuJ. 
fill its highest mission. There is still much 
to be done. 

So1netimes the over,vhelming pressures 
of daily life or the desire to be amalga-

mated into the mainstrt'3111 hinders us 
from sci2.ing the great opporttu1ities our 
profession offers each of us. Problems like 
those plaguing many of our school sys
tems in Alabama are no less severe than 
when lawyer Alexander Beaufort Meek 
(1814-1865) helped develop the public 
school system in Alabama. Meek was a 
lawyer who served in the Alabama House 
of Representatives. As chairman of the 
House Con1mittee on Education, he over· 
saw the passage of the bill which estab
lished the state's free public school sys
tem. Lawyers led the way 10 solve the 
problems with education then, and there 
are those in our profession today who 
have the ability to step up to the plate. 

Perhaps another hindrance 10 lawyers 
being active in public service is that our 
new lawyers c,nter the profession with 
huge educational debt. Of last July's bar 
examinees, 75 percent of them had an 
average debt of almost $66,000. Some 
had debt as high as $185,000. The impli
cations of those statistics are disn1al. 
Young lawyers with that kind of debt are 
just not capable of stepping into the pub
lic service roles in which many of us 
started our careers. The Alabama Law 
Foundation and the Alabama St1lte Bar 
are investigating debt forgiveness pro
grams for lawyers who enter the public 
service arena, but that kind of debl load 
s.cverdy restricts an attorney's ability 
even to participate in the Volunteer 
Lawyers Program. The VLP is an excel
lent program, but we need the participa
tion of more lawyers. 

Recently, l was talking to one of the 
Legal Services attorneys in Montgomery, 
and I asked the question, "What can 
lawyers do to help the over-burdened 
Legal Services programs?" He responded 
that the Volw1teer l.awyers Program is the 
greatest help but said, "We just need more 
la\")'Crs." Currently, only about 20 percent 
of our lawyers participate in this service. If 
you haven't signed up, I encourage you to 
do so. Even if you take only one case a 
year, it would be a great service. Please 
contact Linda Lund at the Alabama St1lte 
Bar (334-269-1515) for more information. 
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Then there are the issues with the p,,r· 
ccplion of our judicial system. The cost of 
jw tice is beyond the pale of many of our 
citiun s. and the high cost and acrimony 
.woci.ited with some of our judicial races 
resuh In ~ diminished resp«1 for our judi· 
cial system. Si= 1996, cwdi~t cs for 
Al•bama Supreme Coun r.ices ba,-c been 
required to raise more than $ I million per 
d ection. In that same year, contributions 
exceeded $2.68 million to the winning 
candidate and $1.76 million to the losing 
candidate.' The total $4.4 million for that 
race held as a national record for st:11c 
high court eimpaigns until surp.w.:cl by 
an Illinois Supreme Court campaign in 
2004.' In the )'CM 2000, whm lh-c 5eits 
Wt,rc filled, the total Alabama Supreme 
Coun campaign contn1>utions =ttdcd 
$13 million. That election led the nation 
for ounpaign contributions to judicia.l 
candidates. I'm not questioning the excel· 
lent ability or the integrity of the mem
bers of our court, but unfortunately such 
high-rukes. politically-charged elections 
(in which special interests somttimcs pby 
a brgtr -than-<lesirablc <* ) damage pub
lic perception of the judicial proccu. 

In addition to the high cost of judicial 
campaigns, the Alabama court system has 
recently suffered from a lack of adequate 
fund.ins by the legislature. ·Ib is is a seri
ous problem that now deprives our court 
syst•m of sufficient personnel and ade
quate training of new judges and court 
staff. Jury trials have bttn curwiled, and 
in most of our counties, the coun 5)'Stem 
i, SC\'Crd y undcrltaffed. 

John Adams once said, "No civilized 
society can do without lawyerl."' To that 
may I respectfully add that no civilized 
socic1y can continue to function without 
a balanced. independent, cffmivc judici
ary and one respected by ils citizens. This 
is essential to sustaining life and liberly 
in a "government of laws not of men." 

The Board of Bar Cornmissionm 
rtcetuly ,pproved a reiteration of its 1997 
proposal calling for merit selection of 
app,,llate judges in Alabama. While It 
may no1 be the only answer or the llnal 
solution, it is worth noting tbal Alaboma 
Is one of only eight states 1ha1 provide for 
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partisan elections of appellate coun 
judges. The golll of our judicial system is 
to administer justice fairly, impartially 
and in accordance with the rule of law. If 
lawyer-judges and mcmberl of the bar do 
not solve the prob!rms, who will? 

Oanml Com<r Oay-( 1789- 1866), first 
chief justice of the Alabama Supreme 
Court, help,,d the state's nascent judicial 
systan grow and develop into a respected 
institution. During lhe Reconstruction 
Era, when respect for the rule of law had 
nearly disappeared, anoth<r lawyer came 
along who worked 10 restore public confi
dmce in the judiciary.' Chief Justice 
George \\la$hington Stone ( 1811- 1894) 
invested his time. elToru and personal rep
utation to Stt the legal S)'$lffll returned 10 

its proper constitutlonal pararmtcrs. Hu 
own personal character helped restore the 
public's confid<11ce in the rule of law nnd 
the judicial branch of government. /ls 
lawyers today, we can't sit by and W11tch 
our coun system deteriorate. Our courts 
should be out of the reach of no one, nnd 
iu doorl should =er be cl~ because 
of the lack of funding. 

It has bttn argued that, "Alab.tma's 
lawyers owe high fiduciary duties to all 
Alabamians, cspeclolly the most powttlcss 
and YU!nerable, such as children, the eld
erly and those trapped in povcrry or 
struggling to make ends meet nt low 
income lc\'cls," and that this fiduciary duty 
extends to an obligntion, "to c.nsure that 
the stite 's laws themselves promote justice 
for all Abhami•m. especi.Uy the poor and 
powerless."' This is a challenging state
ment and one supponed by the /Mes qf 
Professional O, rrd11a and the history and 
trndition of 1he Alab.imn legal profession. 
Many of tl1e lowycrs In Aloi>amn are very 
involved in seeking solu1ions 10 these and 
other issues. These are nol problems that 
1he legal profession olonc fJccs, but there 
is no other profession or group who is 
bettu <quipp,,d 10 lead the way. 

Of course Ihm: arc all kinds of oppottu
oities for good in our profession beyond 
solving the major issues of our day. Just the 
sensitivity and allcntivc ear extended to 
those seeking Ottr advice 10 be sure we're 
helping them with their real needs arc of 

great vnlue. Most of the lawyers I know do 
cvcryd1ing they con 10 help their dicnls 
and d1eir communities. Alabama lowyus 
give thousands nnd thowands of hou,·, 
yearly 10 dmritahle institutions and 01hcr 
projects for public good. If you multiply 
that time by thctr hourly r.ite, the conuibu
tion 1,"0uld reach into the millions of dol
l.iii. I personally know several judges ;md 
l,wycrs who hm-c coached baseball, b.ulcct
b;t!J nnd virtunlly every oth<r you1h ,porL 
One of my sons, who is now nn adult, slill 
tdks nbout the Tuscaloosa lnwycr who 
=ched him in his first~ ofooskt1b:.1.II. 
He m.ode on impact on my son's life which 
comlnucs lo ena, ura~ him lo this diy.' 
Just proof lh.11 C\ffl the simple things th.ti 
" 'C do to incn,asc good can U,-c al\cr 11$. 

My prayer is that all of us would be 
mindful of the potcotial we hove to do 
good now nnd leave our finge11,rl11ts on 
future generations. • 
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A 12-Year Streak 
Comes to an End 

I 
t's often said th•t all good thlngs must 
come to an end. for th• p•St 12 y,,ars, 
the WlllU.U occupational li«tl5C.' ftt 

has been S250 and special membership 
dues ha,-c been $125. Rq;n,ttably, th< 
Streak must come to an end. The Board of 
Bar Commissioners has nuchorized a SSO 
increase in Lhc occupational license foe 
and a $25 increase for spcciul membership 
duc,s, etT<Ctive October I, pending legisla
ch'C approv.tl. 

Before authorizing this fee illetta5<.e, the 
Commis;ion studied state bar finances 
and chc >1a1e bar's fucure needs. The 
Commission considered nll aspects of 
scacc b;1_r operations as well ns the mem
bership's incre•sing desire for additional 
services from the state bar. M good stew
ffll5 must, the Commission h;,s made 
particularly SUtt that the state bar's 
finonccs have been well managed and its 

lil!UO!·I 

expenditures justified. As nn example, 
IJSl summer, the Commission cue their 
reimburs<ement for attending the annunl 
mttting. 

The fact of the matter is chat for th< 
Inst s,,veral years. th< Stace bar's revenues 
hnvc not kept up with its expenditures. 
Figure A sbo,vs state bar revenues :u1d 
disbursements for the hut fivt years. In 
'01·'02. disbursement\ t:ctttdcd revenues 
by narly $13,000. Thr nnt yt;ir, '02-'03, 
the deficit increased to $116,000. Bcause 
the ~ate bar budget ,s put together Im> 

years in advance. chii delnys the imple
mcnlation of remedial mcnsores. lly '03· 
'04, several temporary cosl•s.JVing and 
cost-shifting mea.,urcs hnd been 
imposed; othuwise the ,ta ce bar would 
h•"• cxperienad a shortfall of SSJ,000. 
forcunaccly. the state bar's reserves ha\'C 

been sufficicnc to postpone a fee increase 
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until now. 
The next several graphs give you an 

idea of ho,v state bar funds are spent. as 
well as the sources of those funds. Figure 
B s h O\'IS that ''Personnel» constitutes the 
largest single cost. Although personnel 
costs have increased both in actual terms 
a_nd as a percentage of overall operating 
costs these past five years, i.e., from 52 
percent to 60 percent, the state bar's costs 
in this regard are below other state agen
cies and many of our peer bar groups. 
Figure C shows state bar expenditures by 
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deparunent and program for '03-'04. 
As Figure D suggests, license fees and 

special member dues are the primary 
sources of revenue for the state bar. Since 
1959, the state bar has had four license fee 
increases. or an increase roughly every 
8.25 years. The average percentage fee 
increase has been 77.8 percent. A $50 
license fee increase will be the filth 
increase in the last 46 years. By compari
son, il comes 12 years after the last one 
and amow1ts to a 20 percent increase. 
Even \'vith an increase of $50, la,ryers ,.,,ill 
be paying less for their licenses and special 
memberships in real terms than they were 
paying in 1993! Finally, Figure E provides 
a five-year project.ion of revenues and 
expenses with a $50 license fee and S25 
special membership dues increase. 

A fee increase not only will allow the 
sl:lte bar to keep up with increased cosrs, 
but it will provide the state bar ,vith the 
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revenue to broaden administrative support 
for 23 pract.ice sect.ions and our most uti
lized programs. Furthermore, we will be 
able to transfer 16,000+ member files to an 
electronic document management system. 
Finally, ,.,,e ,'llU use these increased revenues 
to make better use of the Internet by aug• 
menting information and services available 
through the bar's Web site, Mviv.nlnbar.org. 

The occupational license foe Alabama 
lawyers now pay ties us with five other 
state bars al 14th place for the amount of 
license fees. A $50 increase will move us 
to tenth place. The better 111easure is not 
the amount of the license fee but the 
total of all mandatory fees that lawyers 
must pay. In this regard, we rank 22nd 
among all states. A S50 increase will 
move us to 17th place on that LisL 

Several years ago, I wrote in my 
"Executive Director's Report" that the 
savings a member could accrue from the 
state bar's many member benefits in 
many instances would more than offset 
the cost of the occupational 1icense. Even 
with a $50 increase. this is still the case. 
ln May, we will roll out unlimited, free 
Internet-based legal research with 
Casemaker®. This service will be avail
able to all bar members. With these and 
other services available in the future, the 
privilege Lo pract.ice law in Alabama has 
never been more valuable. • 

CASEMAKER · 
C o untd o wn ' 
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The Eleventh Circuit Historical Society 

The Eleventh Circuit Historica l Society Is a private , 
nonprofit organization lncorporaled in Georgie on January 
17. 1983. Althoug h we haw no legal connec tion with the 
United States Court of Appea ls ror the Eleventh Circuit 
or the rederal gOYernm ent, the Society's primary purpose 
is to keep a record of the history of the cou rts o f the 
Eleventh Circuit as inslltutio ns and of the judges who have 
consti tuted theso co urts. In this regard, the Society 
co nsiders the Judges In the old fift h Circuit from the 
states of Alabama, Florida, and Georgia to be included In 
our area of Interest. 

In addition, the Society continually strives towards our 
broader mission or fostering public app reciation of the 
role and impa ct of the federa l court system in the states 
encompassed 1:1f the Eleventh Circuit. 

Since the formation or the Society came shortly after the 
crea tion or the Circuil , this timing is mpecia lly exciting 
bec.iuse we can write history es current history , not es 
research history . We are devoted to p raserving our 
courts' he ritage through the co llection of po r traits, 
photogra phs, videotaped ora l histories , documents , news 
articles, books, artiratl$, and personal memorabilia. 

Officers and Trustees of the 
Eleventh Circuit Historical Society, Inc. 

OFFlCERS 
Judge R. Lanier Anderson, Honorary Choirman 

John f. Horkness, Jr., President 
Ben H. Harris , Jr., Vice President-Alabama 
Leonard H. Gilbert, Vice President-Florida 

Emmet J. Bondurant, Vice Presk:Jeflt·Georgio 
George L Murphy. Jr .. Secretary 
Hal>ey G. Knapp. Jr., Treasurer 

TRUSTEES 
Alabama 

Julian O. Butler 
Walter R. Byars 

A.J. Coleman 
Camille Wright Cook 

N. Leo Cooper 

Florida 
Timothy J. Armstrong 

Edward M. Booth 
Mork Husley 

l«>bert C. Joselsberg 

Georgia 
J. Ralph Beaird 

Robert M. Brinson 
A. Stephe n• Clay 

John J. Dolton 
John W. Denney 
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Richard H. Gill 
Ralph N. Hobb• 
James L, Norlh 
Scou A. Powell 

John W. Kozyak 
~be rto Mortinez 
Evett L Simmons 
W.H.F. Wiltshire 

Wallace E. Harre ll 
John T. Marshall 

Kirk McAlpln 
Chliton 0 . Varner 

The Society has a permane nt o ffice loca ted In the Elbert 
Parr Tuttle United States Court or Appeals Building in 
Atlanta . Ou r Board of Trustees is com posed o r lw,;yers 
and legal scholars who represent the histo rical interests of 
Alabama, Florida , and Georg ia. 

The Society's archival activities ere partia lly funded bY 
grant s and oth er special gifts , but we depend pr imarily 
upon our members for our financial support and general 
mainte nance. Hence, the success o f the Society's ongoing 
collection program rasts upon the generosity o l our 
membe~ 

You can lake pride In knowing that through your 
membership you are he lping to recapture ever-fading 
memories of past ew nts, and thus, supplementing 
histor ical knowledge that will enlighten and en rich present 
and future generatio ns. In essence, the Society's 
achievements and accomp lishments belong to you. 

The Officers and Trustees o l the Eleventh Circuit 
Historical Society cord ially Invite you to Jo in In th is 
rewarding challenge. 

You will be informed of future programs and acuv ities. 

The Eleventh Circui t Historical Society 
P.O. Bax 1556 • Atlanta, Georgia 30301 

(404) 335-6395 

I hereby app ly for membe rship In the class chec ked 
below and enclose my check for $ _ ___ _ 
payable to the Eleventh C ircuit Historical Society . 

Annual Membership 
___ Student 

__ _ Individual 
____ Assoc iate 
____ Contrib ut ing 
__ _ Sustaining (ind ividual) 
___ Keystone (law firm)• 
__ _ Patron 

$ 5.00 
50.00 

100.00 
250.00 
500.00 
500.00 

1,000.00 

Name---------- ------
Add ress ___ ____________ _ 

Teiephone ------ ------- -
Email - ---------- ----

·K EYSTON E FIRMS: Please name rive (5) members 
of your Firm to be Society members . 
(1) _______ ____ _ 
(2) __ ________ _ _ 
(3) _____ ______ _ 
(4) _ _____ _____ _ 
(5} ___ _____ ___ _ 

------ --
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William D. Scruggs, Jr. Service To The Bar Award 
I. There is hereby established a William D. "Bill" Scruggs, Jr. Service Awa<d 

2. The purpose of this awnrd is to honor the memory and the accomplishments of 
Wtlliam D. "Bill" Scruggs, Jr. and to encourage the emulation of his deep devotion 
and service to the Alabama State Bar by recognizing outstanding, longterm service by 
living members of the.Bar of this state to the Alabama State Bar as an organization 

3. Tbis award shall be grantccl, from time 10 time, by the Board of Bar 
Commissioners of the Alabama State Bar upon the report of the award committee 
as described below. 'Fhere is no re.quirement that this award be presented OL1 an 
annual basis or that it be limited to one ~ecipient a year 

4. The William D. "Bill" Scruggs, fr. award committee shall be a committee of the 
Alabama State Bar con.sisrtng of the following: 

(a} President-elect of the Alabama Stale Bar 

(b) Executive Director of the Alabama Staie Bar 

(c) General Co= I of the Alabama State Bar 

(d) Two members oflhe Alabama State Bar Board ofBar Commissioners appointed 
by the president who have a minimum of six years of total se.rvice as a member 
of the Board of Bar Commissioners, though not nec:essarily consecutively 

5. The committeeshall submit, at least 30 days prior to the aiuiual meeting of rhe Alabama 
S!1lte l}ar, t<;> the Board of Bar Commissioners Executive Committee of lhc Alabama 
State Bar, a report setting out the name or names of such person or persons that (he 
committee tetonunends as a ro::ipient of the·award fortbat year. If the committee does 
not choose to present lhe a,vnrd in a given year, thisfict shall also be reported 

6. The presentation of the award shall be made during the annual convention of the 
Alabama State Bar in suclunanner as the president deems most appropriate 

7. The award shall consist of an appropriate plaque to be prescnted to each recipient 
and enrollment of the name of each recipient on a permanent plaque displayed al 
the Alabama State .Bar building 

For an application, conl1lcl Keith Norman, ASB executive director, at (800) 354-6154- or 
(334 ) 269-JSJS, or download one from theASB Web site, w,vw.a/nbar.org. 

Local Bar Award of Achievement 
The Alabama State Bar Lo<al Bar Award of Achievement recognizes local bar associa

tions for thcir outstanding contributions to theircommunities. Aw.irds wiU be present
ed during the Alabama State Bar's 2005 Annual Meeting, July 21- 23 at Point Clear. 

Lo\'.<11 bar associations compete for these awards based on their size-large. medium 
or small. 

Tbe foUowing criteria will be used to judge the contestants for each category: 

·!'he degree of participation by the individual bar in advancing prog~ms to benefit 
the CODllllWllty; 

The quality and.extent of the impact of the bar's part icipation OD the citi1.ens u, 
that coJnmunity; and 

The degree of enhancements to the barls image in the community. 

To be considered for this award, local bar associations must complete an<I submit an 
award application by Jw,c I, 20()5. For an appliration, contact Ed l'attersoQ, ASB director 
of programs,.al(SOO) 354-6 154 or (334) 269-15 15. or download one from the ASB Web 
site, www.nlnbnt.org. 



Chief Justice's Commission on Professionalism Created 
New commi ssion to focus on highest levels of professionalism among Alabama lawyers 

Drnyton Nnbers, Jr .. chief justice of the Supreme Court of Alnbamn, nnnounces the creation of the Chief )uMicC'$ Commission on 
Professionalism. 'Fhe purpose of rhis Commis.<ion i$ to focu$ on the ethics of the legal profession lo as.~urc t h111 chcy nre continuously 
improved. "I worked with Douglas Mclllvy, prC$idcni of the Alnbamn Sratc Bar, and talked with leading lnwycrs in our s1a1e as well as 
deans of our law ~hoot$," Nabers s3id, "and J want to cmphasi,_., chat though much is already being done in the area of ethjcs withoul 
having a comn,ission, we need to continue to cnhMce those cfforu." 

Ba$Cd on • su«essfol model in Georgia, the purpose of the 2J -member commission is to identify, suppon and encourage lawyers 10 

aspire to and cxcrci$e the highest levels of profC$sion•I integnty in their relationships with clients, other lawyers. the courts and the 
public; to su.1tain • hi(lh levd of respect for professionalism among all members of the Alabama bench ind bar and law students; and 
to ensure that the pr•C1icc of law remains a high md worthy calling which serves rucnts and the public good. 

The commission will provide and facilitate forums to meet and discuss ideas. Nabers emphasized thJt be and commission members 
would be directly in,'Ol\'ed in speaking and encouraging comment< from Jawy,,rs and judges across 1he Slate. "We will also b<! studying 
other slllttS with respect t.o thrir dfons in chis atta," he siotcd. In addition, the commission will sc.rvc as , $0uru or r«ognitioo t.o 
show appropriate appreci,ttioo to those individuals and program> th,tt an, txamp[C$ for others to follow. 

Nabers •Lio •nnounced tbac the Hon. Sharon Yates, former prtsiding judge of the Alabama Court of Civil Appc.,ls, will serve as the 
e:<ecutlve direuor o( the commission. Judge Yates said, "One goJI chat I have alwa~ bad is 10 raise the level of pr'Ofel.Sio11alism for 
both the bench and the bar. I am excited 10 be able 10 contribute 10 lhis goal in my capacity as executive director of tl\c commission." 

Those serving on tho commission are: 
Drayton Nabeni. chief Jusuco of the Alabama Supreme Court, r:hah; 
Judge Willlam C. Thompson, Alabama Coun of Civil Appeals, 
Judge Grog Shaw, Alabama Court of Cnminal Appeals; 
Judge Herman Y Thomas. Mobile County Ci!QJO Court 
Judge Judson Wolls. Mobile Col.Ill\' Dislntt Coult 
Judge Sharnn lovela Blackburn. United States DIStrict Coun 8,nninghaln. 
(ioo.ffllOI Albt<t P Bl-. c..ntierland School of law; 
John Cam,11, de.in, Cunberland Sctlool ot law; 
Ken!!elh Rand.111, deiltl, UMelsJtY of Alabama School of law 
Olarte< I Ne1SOl1 tleJn. llwimas Goode Jones School of law; 
J Douglas McEt,y, preskf,!nc. Alabama State Bar. 

&blr/ Segall. presklenl·elect Alabama Stata Ba~ 
BrannO(J J. Buck, president, Young Lawyers· Sec11001 Alabama State Bar. 
leoo AshfOld. Birmingham; 
Sllmuel N Ciowy, Daphoe; 
Samuel H. Frankl"'· BITTlllngham; 
Ellltitme Sapp. Tustegee; 
leoo Gam!tl. Piedmont; 
Vrcto1 H. loll, Jr.. Mollile; 
Bryan A. StlM1llSOI\ Equal Justice IIUbalr.'11 of Alabama 
Kenl18. Norman execUIMl d1rec10t. Alabama Stace Bar. and 
J Anthcny Mclain, general a><mel, Alabama Stata 8.lf 

Amendments to Alabama Rules of Appellate Procedure 
The Alnhnmn Supreme Coutl bas adopted amendments to Ruic 21(a), Ruic 28, Ruic 3l(b), Rule 32(a) .,nd (b), Rule 34{"), Rule 39, and 

Ruic 40(g), Alrrl,n11111 R11lcs of Appcllnrr Procedure, and has .,dopccd ,t new rule, Ruic 25A, Alabama Rules of t\ppdlmc Protcd11re, "Signing 
llriels. Mot ions, .,nd Other Papers; Representations to CourL" 1'hc amendments of the rules and tht a~()ption of Rule 25A are effective 
June I, 2005. TI1c order .unending the rules and adopting Ruic 25A appears in an advance sheet of the Sn111bt111 Rtporlfr dated on or 
about F<bruar)' 24. 2005. 

Ruic 39 has been signific.mtly revised, in part to dimin•tt tho ttquircment that a brief I><! filed with a ptt11ion for• wnt of certiorari 
and to clarify 1h01 • statement 01 the fucts.sbould be included with the petition for the writ of certiorari. The brief will be filed after the 
writ, if any, i.ssucs. Ruic, 28 lw been m,ised in pan 10 n,Oect the chmges effected by-the amendment to llulc 39. 

Amendments to Alabama Rules of Cr imin al Procedure 
The Alab.1m.1 Supreme Court has adopted amendments 10 Ruic 18.4(b). Rule 32.l(f) and Ruic 32.2(c), l\lobama Rules of Criminal 

Procedure. The amendments arc effective June l , 2005. The ord~l'f .unending the rules appear in nn adYllJlce sheet or the Southern 
Reporter doted c>n or about February 24. 2005. The amendment 10 Rul< 18.4(b) requires rhe court to administer an cmch 10 lhe jury upon 
calling lhc c'llsc. The nmcndrncnl 10 Rule 32.2(c) requires chnc n Ruic 32 petition for an out-of-town appeal from lhe ,itni.,I or dismissal of 
a previously filed Ruic 32 petition l>c filed no later than six monLhs after the petitioner discovers that I he pctir ion wai dcnit'tl or dismissed. 

-/Wee K. Cn11/cy. ,~porter of decisions, Alabnmn nppdlntr eo11rts 
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Important 
Notices 

Notice of Election 

Ccnrimml from pa~ 97 

Notice is given /ien~vir/1 p11rs11a111 to tl te Alabama Slate Bar Rules Covm 1i11g Blecrio11 a11d Sclcttio11 of Board of Co111111istlo111m. 

Elected Commissione rs 
&r commissioners wiU be elected by those IJwyers with their princip,I offices in the foUowmg cirruits: 8th; 10th, pl~ce no. 4 and 

pince no. 7: Bessem<r Cut-Off, 11th; 13th, place no. I: 15th, place no. 5: 17th. I 8th: 19th: 2151; 22nd; 23rd, place no. I: 30th: 31st; 33rd; 
34th; 35th; 36th; 40th; and 41st. 

Additional commissioners will be elected in these circuits for each 300 members of the state bnr with pcincipol offices heroin. The 
new commissioner pcl it ions will be determined by a census on Marth I. 2005 nnd vacancies certified brthe secrctnry no Inter than 
March IS, 2005. 

All suQsequent terms will be for three yc31'S. 
Nominlltions may be m"dc by petition bcadng the signatures of fivr members in good srandlng with principal omccs in the circuit 

in which the eltction will be held or by the cJndidate's written declanrion of candidacy. Either must be recci\'Cd by the s«rctary no 
IJtcr than 5 p.m. on the last Fridny in April (April 29, 2005). 

B.1llou will be prepattd and mailed to members Ix-tween Ma)' I and May 15, 2005. Ballou must be voted and returned by 5 p.m. on 
the la~ Frida)' in May (May 31, 2005) to the Alabama St,1te Bar. 

At.Large Commiss ioners 
The Board of Bar Commissioners wiU select nine 111-lnrge commissioners. The initial terms of the nine at-large commissiQners will 

be stnggered: three at-lorgc commissioners will be selected for terms of one y<'ar each: three ,1t-h1rge commissioners will be sdected 
for terms of lW<> ~n <ach; •nd three at-1:uge commissioners will be ~leered for terms of thre< )'C'Jl'S each. The commission will be 
responsible for seltcting candidates who arc members in good standing ind rcilcct the racial, ethnic. gender, age, and geographic 
dh'Cnity of the members of the Alabama State &r. 

The at-large position> will be filled from applie>tions which mus, be rcceivcd by the Secretary no larcr than 5:00 p.m. on April J, 
200S. The application will be available on the $lnle bor Web~irc, 1vw,v.nlnbar.org, beginning March I, 2005. Those selected 10 the at
lnrgc positions will be notified promptly of lheit sekction. The terms of the at-large commis.ioncrs will commence on July l, 2005. 

Judicial Award of Merit Nomination2 Due 
'The Boord of Bar C-..ommissioncrs of the Alabama Statt Bar will rettivc nominations for the SlMe bllt's Judiciol Award of Merit 

through March 15, 2005. Nominations should b< prepared and mailed 10: 

Keith 8. Norman, secretary 
llo11rd of Bar Commissioners 
Alabama Slale Bar 
P.O. Box67l 
Montgomery,Alab;una 36101-0671 

'11ic Judicial Award of Merit wos established m 1987. The award is not necessarily an annu11l oward. It must be pn:~111ed 10 a judge 
who is not retired. whether state or federal coun, trial or appellate, who is determined to hnve contributed signilicnntly 10 the admin
istrntion of justic.: in Alabama. The recipicut is presented with a cryw,I gavel bearing the stole bar seal and the year of presentation. 

Nominations are con•id<red by,i three-mt'mh<r committee appointt,d by the president of lhe ,tote bar, which then makes u recom
mcndotion 10 the bo;ird of bar commissioners with r~t to a nominee or whethe, the aw.ird should be presented in ony given )-eat 

Nominations should include a <klailcd biogr.sphical profile of the nominee and• oarralh'C outlining the signiJiauu contribution(s) the 
nominee has made to the administration of jumce Nominations may be supponcd with letters of cndorse.menL • 
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Hard Evidence 
Fro11~ 

Hard Drives 

Pho:s:nix 
Data Incorporated 
110110001010110 
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001100110101000 , 

Computer Forensics \ Data Recovery I Network Support 

A Race Cannon Company ~-

Call 434.249.3282 
email: info@PhoenixOataServices.com- online. www.PhoenixOataServices.com 
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Motion Cover Sheet 

F 
or lhc past several years. budgetary 
restraints on the Alabomo Judicial 
System have threatened the efficacy 

of our courts. In the full of 2003, lhc 
severity of the dilcmmo dim•Xt<I when 
hundreds of court emplo~es throughout 
lhc s1.11c lost their jobs. As p>rt of the 
relief cffon, House llill 308 w.u passed in 
the 2004 Regular Session which increased 
vnrious court costs for civil filings and 
csmblished filing foes for certain disposi
live motions such as motions for summa
ry judgment and judgment on the plead
ings (Stt Alabama O,de Sl2- 19· 
7l (a)( IO)). The TC''CUUC produad 
through HB 308 w,u in1ended to bring 
1he court system closer to full capacity. 
Upon a ream1 assessmen1 of 1he revenue 
reports from the past lis<nl year, the 
Administrative Office of Courts (AOC) 
h.u de1ected a sbortfull on the collection 
of costs for dispositi,-c motions. A closer 
l'CVicw of coon files indicates lhot confu• 
sion may exist between attorneys, decks 
and j udges regarding which motions 
re(1ulre n foe. It is ne<'.essury for the 
resilience of the judicial system 1ha1 any 
confusion over motion fc,cs pursuant l2-
19·71(a)(IO) be cradiat~ At the same 
time, fairness diet.Iles that we rake appro
priate measures to ensure thot a uniform 
.system exists. At a recent meeting of cir
cuit ond district judges. the chief justice 
nnnounced the in1plemcntntion of a stan
dnrdJicd Motion Cover Sheet. 11us sheet 
will I,., uS<d in all civil cases and is neces· 
sary 10 scrutt our court system. 

The Motion Co,-cr Shee1 will require 
•n •Homey filing a mo1ion to choose 
from • lis1 of specific motion t)'pcs. AOC 
conducted a file audit of scvernl counties, 
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which revealed motions titled differently 
th.in the relief requested. For example, 
many motions for summary judgment 
went uncharged by the clerk because they 
were rilled "Motion to Dismi$S." 
Aca>rding to §12-19-7 1(a)( 10), Motio11$ 
10 Dismiu pursuant to Ruic l 2(b) arc 
exempt from the dispositive motion fee. 
FiUngs tilled Motions to Dismiss that are 
actually Motions for Summary 
judgments divert the filing clerk's atten
tion from the true nature of the motion 
and fees go uncharged. With the Motion 
Cover Sheet, attorneys will be requined to 
select the correct mture of their motion 
from• predetermined list. Upon the fil. 
ing of the cover shetl with the motion, 
Lhc clerk can more readily idenl ify the 
type of purported motion presented and 
ultin,ately detem1ine with cusc whether a 
fee should be charged. 

An additional source of the problem 
includes dispositive motions 61.ed in open 
court. The collection of filing fees is a 
duty of the clerk, not the judge. Our 
judges, who are currently overloaded with 
cumbersome docuts, should not bear tl1e 
burden of collecting fees. If a motion 
requiring a fee is filed in open court, the 
judge will require the filing party or anor · 
ney 10 file the Motion Cover Sheet and. if 
ncccss,iry, remit paymcJll retroactively to 
the Clerk's Office. If nn attorney or party 
mes a motion in open court which does 
not require a fee, it should still I,., accom
panitd with a co,..,, sht<et for acrountabil· 
iry purposes. The layou1 of the Motion 
Co,-cr Sheet is rclatively simple as oot 10 
plocc •n cxccssi,-c burden on judges or 
their staffs when they arc asked to file 
molions in open court. 

Prior 10 the implcmcn1a1ion of the co,·er 
sheet, men1bers of the bnr should become 
familiar not only with its purpose but also 
with its application ($3lllple attached). 
Ho= Bill 308 excludes wor~rs · compen· 
s;,1ion and small claims aascs from filing 
fees for dispositivt motions. so the co,-cr
shec1 will not be required in these cases. A 
covc,r sheet muS1 be filed per motion; how
ever Ir the same motion is filtd against 
numerous parties sin1ulta11cously, only one 
cover sheet is required. The cover sheet 
should accompany all motions whether 
filed with the clerk or tiled in open court. 
Copies will be avail.iblc at all circuit dcrl<s' 
offices and will also be made ovailable on 
the AOC Web site ( ""'"''nlt1ro11rt.gov). 
Prior to implementing S1atewidc use of the 
coversheet, an evalu,uion period will be 
conducted in Montgomery County and 
LeeCounry. 

Since the ratification of I louse Bill 308, 
members of the bar ha,-c been over
whelmingly cooperative with the judicial 
system. Attorneys have re<'.ognize<l the 
Judid nl system's need for monetary sup· 
port to function at adequate capacity. ·ni c 
bar has exhibited an exceptional level of 
unity and support whkh 1w enabled the 
courts 10 survive on a limited budget. 
AOC undC'l"S13nds that the Motion Cover 
Shec1 will be an additionol burden on 
1111orncys, bu1 ~,e burden is rclalively dis
pl'Oportionate to the ovtr(tll need for a 
sult:ibly funded judicW ,ystem. • 

H.ldlaoWilsotl -"-··--•·-1--0ollogtaod ... u...n.r,., ~ _.,r..w 
lotlowioo I doclsh,p wlf1 ll>t llon '""" ' M SIN
., JoM'"'°' ea..r,. he IOlnod 1t. "9nl llatt ol "" 
Adlr11nlJllllMI Olfice of Cot.tt 



STATE OF ALABAMA Revised 2/14/05 File No. -
Unified Judicial System CMCkOM(N04 tot~.-.·~. PF.A orSmdCl.imt C$Mt>1 

County D District Court D Circuit Court 

Style of cas,,: MOTION COVER SHEET 
v. Name of FYlng Party: 

Name. Addro!J$, and Telephone No. of Attorney or Party. II Nol Repres,,nted: To l>fl fflled ou1 by Cle1'< of Court: 

D Filing Fee Charged and Collected (Amt $ 
0 Filing Fee Nol Required (SM, Wor1< Comp, PFA) 

Attorney Bar No.: D Affidavit of Hardshlo on File 

Type of Motion (Check One) 

Mot ion s Requir ing Fee 

D Default Judgment ($50.00) 
D Intervene or Appear as Thi rd Party Plaintiff - Only in CV 

cases , excluding DV cases filed on the CV docKet ($297.00) 

D Jolnder In Other Party's Dlsposlt ive Motion (i.e. Summary 
Judgment, Judgmen t on the Pleadings, or other Oispositive 
Motion not pursuant to Rule 12(b)) ($50.00) 

D Judgment on the Pleadings ($50.00) 

D Motion to Dismiss. or in the Alternative Summary 
Judgment($50.00) 

D Other Dispositive Motion not pursuant to Rule 12(b) ($50.00) 

D Renewed Dispositive Motion (Summary Judgment, Judgment 
on the Pleadings, or other Dispositive Motion not pursuant to 
Rule 12(b)) ($50.00) 

D Summary Judgment or other Dispositive Motion not pursuant 
to Rule 12(b) ($50.00) D Other ________________ , 

pursuant to Rule ___ ($50.00) 

• Motion fees are enumerated in §12·19-71(a). Fees pursuant to 
Local Act are not included. Please contact the Cieri< of the Court 
regarding applicable local fees. 

D Local Court Cost S ----

Chec.k hero ff you hove filed or are fifing Date: 
contempora.noouSl;t with this motlon an Afflda\lit of 

SvbslanUal Hardship D 

Motions Not Requiring Fee 

D Add Party 

D Amend 

D Change of Venue/Transfer 

D Compel 
D Consolidation 

D Continue 
D Deposition 

D Designate a Mediator 

D Judgment as a Matter of Law (during trial) 

D Disburse Funds 
D Discovery 

D Ex Parte Restraining 

D Extension of Time 

D lnLimine 

D Joinder 

D More Definite Statement 
D Motion to Dismiss pursuant to Rule 12(b) 

D NewTrlal 
D Objection of Exemptions Claimed 

D Plaintiffs Motion to Dismiss or Stipulation of Dismissal 

D Preliminary Injunction 
D Protective Order 

D auash 
D Release from Stay of Execution 

D Sanctions 

D Sever 

D ShowCause 
D Special Practice in Alabama 

0 Stay 

0 Stnl<e 
D Supplement lo Pending Motion 

D Temporary Restraining Order 

D Vacate or Modify 

D Withdraw 

D Other __ ..,,...,----..,....,...,..--=,,---,--,---
pursuanl to Rule ___ (Subject lo filing fee) 

Signature of AttOfMy or Party: 

--rtiis Cover Sheci. mu.st be completed nnd ~ubm1ucd to the Clerk or Cour1 upon the fili11g or :my niollo11. Each mooon $hOuld oontain a scp:ir:11e Cover Sheet. 
•• MotiOtl.$ titkd 'Mocjon to Dismiss' lhat are not pursunnl to ilulc 12(b) ad arc in foet Motions £or Swnm,1.t')' Judgme:m.s att subjec110 filina. frc 
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About 
Members, 

Amon Firms 

Tht Alaba,tta Unry,er no lo11gu pubUshts 
adtlrcsse:s ,u,d ttlepl1011e 111unbm u11Jm lite 
n11nou,1ccuu!ttl reltlle.s to tl1e ope.rring of n 
new fim, or solo pmclict .. Ple11s.e conriuue to 
send it, n,r1101u,cen1e11t.s n11dlor at/dress 
cltarigcs to tl,r Alnbau,n State Bar 
Member,/1ip Depart111e11t, at (331) 261-6310 
(/ax) or P.O. 80., 671, Mo11tgo111ery 36101, 
or )'OU ,uay chn11ge it ouliuc at 
w.vw.nlnbar.o,g ,,,,du "Me111b,;rs.J' Click 011 
"J\1~u,bct Log.Ju/' ,uu/ follo,v the directio11J. 

10 2 MARCH 2005 

About Members 
Lisa Burnette announres the opening 

of her office al 6000-B 20th Avenue, 
VaUey. Phone (334) 756-9595. 

Kevin K. Hayes anaounces a name 
change of bis company to Gulf South 
Tide Services LLC. 

Ereck Jett announces the opening of 
Ereck Jet! PC, 724 Main Strce1, Moulton 
35650. Pbonc (256) 974-7360. 

Mike Winier announces the opening 
of Winter Lega.l Strategies at 300 Water 
Street, Suite 300-A, Montgomery 36104. 

Among firms 
Blounl County District Attorney-Elcc1 

Ton1my Rountree announces the 
appointment of Teti Williams, Jr. as 
assis1a111 district attorney for tbe 4 Isl 
Judicial Circuit of Alabama. 

Alford Clausen & McDonald LLC 
anno1Ulces that Christina M. Adcock has 
been named a partner in the finn . 

Austill. Le,vis & Simn1s PC announces 
!hat William K. 8nidford and Mars~ 
Janousek have become shareholders in 
the !inn's Birmingham office. 

Baker, Donalson, Bearman, Caldwell & 
Berkowitt PC announces that Jason 
Asbcl.l bas become ao associate with 1he 
Birmingham office. 

Debra Taylor Lewis announces that she 
is now associated with the Birmingham 
office of Balch & Bingham LLP. 

Ball, BaU, Mathews & Novak PA 
announces that Eris Bryan Paul has 
joined the firm as an associale. 

Beckman & Associaies LLC announces 
thal Joseph W. Warren hllS become of 
corm5el for the firm. 

Benton &-Centeno LLP announces 
that Brenton K. Morris has become a 
partner in the firm. 

Bradley Arant Rose & Wbjte LLP 
announces that Marc Ayers, Brian Blythe) 
Brad Burleson, Tye Dedmon, l:lall llady, 
OanieUe Greco, Leigh Anne Hamburg, 
Ben Moncrief, Charles Moore, Leslie 
Morgan, Mi1cbeU Mudano, Laura Palmer, 
Jeff Pc1ers, Laura Tnafee, Crys1al 
Wilkerson, and Sabra Wireman have 
becon1e associates ,.,ith the fira1)s 
Birmingham office, and Chris Smith is an 
associate in the firm's HuntsVille office. 

Burgess & Hale LLC announces tha1 
Terry Allan Sides has joined the firm. 

Burr & Fom1no ,1L111ounces that Jamie 
L. Moore, Dr. Brian O'DeU and L. Griffin 
Tyndall have been named partners with 
1he firm and Debra Lee Mackey has 
joined the firm as of cou11sel. 

Cannon & Vaughn announces tha1 
Gloria Maloy has been named a partner 
with the firm and the firm's name has 
been changed to Cannon, Vaughan & 
Maloy PC. 

CapeU & Ho,vard PC announces tha1 
Paige R. Jac:kson and Wyndall A. Ivey 
have become members of the firm, James 
L Webb and Caty Hous1011 Richardson 
have become associates of 1he firm, and 
Terrie S. B.iggs has become a staff atlor
ney with the firm. 

Christian & Smnll LLP announces that 
William R. Pringle , J. Kirkman Garrell 
and Brian H. Tobin have become associ
ales wi1h the Jinn. 

Citrin & McClothrcn PC announces 
that C. Randwdl CaldweU, )r. has joined 
the firm as an associate, and James B. 
Piuman, Jr. has joined the firm of cowrref. 



Dillard & Associates UC announ~i 
that St~ 'l\rt S. w -.Jbanks bas b«omt •n 
associate with the firm. 

Donahu e & A.ssoclotcs U.C announces 
tlw Michael A. Casey, Jr. has joined the 
firm. 

Donald, Randall & Donald announces 
that Walter S. Ha y<$ has bttome an as«>· 
d.ite with the firm. 

Garrison Scon PC announces that 
Brian D. Hancock, Worren M. Parrino. 
Richard A. Cusick and Mory Elizabeth 
Mayes have become .usoci~lcs with the 
firm. 

Hand Arendall, LLC announces 1hni 
Windy Cockrell Bitzer, of the Mobile 
office, and M. Allison Taylor and Jnmcs 
S. Witcher, Ill of the Birmingham office, 
have become members or lhc flrm. 

Harding & Oa unch LLC announces 
thnl Ward S. Sullivan has joined the firm. 

Haygood, Cleveland, Pierce, M.attson 
& TI,ompson LLP announces that r<1iRd 
O rcuit Judge Robert M. Harper has 
b«ome a membtt of the firm. 

Hdmsi ng, Leach. Herlong. Newman & 
Rouse PC announces that Russell C. 
Buffkin has b«ome a member of the 
firm. 

Huie, Fcrnombucq & Stewart 
announces that Paul F. Malek, H. 
Cnnnon Lnwley and Anna-Katherine G. 
Bowman hnve beco 111c pa rtn ers in the 
firm, ond C. Jeffrey Ash, J. Reed 
Lawrence, John ls,iac Southerland. Doug 
R. Kendrick, and Jacob W. Crawford 
have become associates with lhe firm. 

ARE YOU PAYING TOO MUCH 
FOR LIFE INSURANCE? 

Through Dnu\C ln•1.1111noa )'OI.I c:.o jM(hljt tlTon:tab~ Ure 1nlUlll,lft from highly rated 
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Carter H. Drane 
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Lanier Ford Shaver & Payne J>C 
announces that Mark BIC<hoo and 
Graham Burgess have been named 
associates with the furn. 

Robert F. Lnvis PC announca that J. 
Stuart McAtet! has join«! the finn. 

D001dd D. Lusk, Kenneth A. Dowdy, 
Payton C. Lusk and uslie A. Caldwdl 
announce the formation of I.wk, I.wk, 
Dowdy & Caldwell PC, with offices locat
ed at 2101 Highland Avenue, Ste. 410, 
Birmingham 35205. Phone (205) 
933-7090. 

Maynard, Coop<r & Gale PC 
announces 1hat Terri A. Sewell has 
become a shareholder. 

(Co111it111ed 0 11 page 104) 

CLE 
OPPORTUNITIES 
The Alabama Mandatoiy CLE 

Commission con11nually evaluates and 
approves 1n-S1a1e. as well as nauoo
wide. programs wtuch are mainta1ned in 
a COfTljlUJef database All are ldenufled 
by sponsor. location, date and specialty 
area. fllf a complete listJng of current 
CLE opponmities or a calenda1, contae1 
the MCI.E Commission office at (3341 
269-1515. extension 117. 156 °' 158. or 
you may view a 
complete listing of 
current progralTI$ at llie 
state bar's Web site, 

www .ala ,1r.org. 
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About 
Members, 

Among Firms 
McCallum Law Firm LLC announces 

lbot &k D. l:loaglund, MMtha Reeves 
Cook and R. Brent Irby hllve b«ome 
p•nners and the firm's n.tme has 
changed to McCallum, Ho•glund, Cook 
& Irby UP. 

McDowell Knigh l Roedder & Sledge 
UC announces that Karen Tucker Luce 
has been nruncd • member of the firm. 

Bernard D. Nombcrg announces the 
formation of the Law Offices of Beronrd 
D. Nombcrg PC, 2151 Highland Avenue, 
Suitt 120, Birmi11gham. !'hone (205) 
930·6900. David P. Nombcrg is an nssoci
aie of the firm. 

North, Pursell, Ramos & John.<on PLC 
mnouoces that Edward A. Hadley and J. 
Eric Miles have become membas of the 
firm. 

Co111im1.d from page /OJ 

Page. Sc:rantom, Sprouse, Tucker & 
Ford PC •nnounccs that Josh R. McKoon 
has joined the firm as an associate. 

Ray, Oliver & Ward UC announces 
that Jonathan K. Mcett is now a mem
ber of the firm and the firm name is Ray, 
Olivc.r, Ward & McGee LLC. 

Reynolds, Reynold• & Duncan LLC 
announces that Juslln 8. Little has 
b«ome an associate. 

Sabd & Sabd PC announm that 
Marcia Bennckin Woodbam has joined 
the firm as an assocfatc. 

Sasser, Bolton, Stidham & Se~on PC 
unnounces that Joel D. Connally and Lee 
Martin Russell, Jr. have become share
holders with the firm. 

Sprigg$ & l:lollingswonh announces 
that Robc,rt M. Lichenstein hM been 
named an associnte of the WMhington, 

www.legalforms-AL.com was designed 
espeolally for small firms and solo practitioners who 
are seeking to minimize overhead expenses while 
expanding their areas of practice. 

• We offer you a selection of Form Files, each of which 
Is a HI ot related document forms. 

• You have the option of selecting the Form File for 
one category ($29) or lhe entire Form Files package 
for all categories ($99). 

• Each Form File may be previewed and downloaded 
for immediate use and reused again and again to 
expedite your prectlc:e. 

www.legalforms-AL.com 
CREATED SY Al.ASAMA AnoRNEYS FOR ALABAMA ATTORNEYS 

1 04 MARCH 200S 

DC·b,1sed firm. Lichenstein previously 
~rvcd as law clerk to the Honornble 
Sharon Lovelace Blackbutn, U.S. District 
Coun, Northern District of Alabam.L 

Wallace, Jordan, Ratlilf & Brnndt LLC 
announces that WUliom 13. Stewart has 
been dected managing member of the 
fim1 nnd Oscar M. Price, 111 hos joined 
the firm. Price previously clerked for U.S. 
Magistrate Edwin Nelson. 

Walston. Wells, Anderson & Bains LLC 
announces that Alan M. Warfield has 
be<:omc • partner in the firm. 

White Arnold Andrews & Dowd PC 
announces that Jonathon Cross has 
joined the firm. 

Ycllrout, Spina & Lavelle PC 
announces that Jason R. Smith, Tina J. 
Hay<$ and Joshua A. Bell have joined the 
firm as associat<$. • 
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TALMl\nGE H . FAMBROUGH 

Tnlmndge 11. Fambrough. n legend in 
the St. Clair coun1y lcgnl community, 
died November 10, 2004. 

Pambrough. 78, begnn practicing in Pell 
01y in l 954 Ltficr receiving hL~ <kgree from 
lhc University of Alabama. Wilh th.it began 
a long career of acam1plishmems high
lighiN only by the fr,cnd<hil" hc made. 

''\\Ihm I came here in 1974, I fattd him 
many tunes on oppo5i1e sides of the table," 
Pd! Ory auomq, \\ rdlwn Tru._<Sd) said. 
"He was .alwa)'S an od,"OCntc for bis client's 
position, bul he w:u alw•ys a gentleman." 

Trussell Sllid he had the p,ivilcge of 
working wi1h F;imbrough for nearly 20 
years •nd considered him n friend. 

"I was a young lnwycr, and he was so 
nice lo 111c, even 1hough I know several 
times he mu$! have though I didn't know 
whnt I w,1s doing, 

"Everyone ,n 1hc bar association just 
loved hint. Mc will be terribly missed." 

Fambroll&h was recently honored by 
lhe Alabama S1a1e Bar for 50 f"ll'S of 
service in the legal profession. In bis 
carttt, he ,crvcd not only as a laW)tt, but 
as• political and civic leader. 

One no1cwonhy accomplishmco1 came 
in 2000 when he so, for lhc Texas bar 
examln•lfon. 

•What omous me is that when he left 
here when his wife go1 Lrnnsfcrred to 
1cxns. he decided he wosn'1 going to sit al 
home, so he took 1he test for the Texas 
bar." St. Cbir County Circul1 Judge 
Charles Robinson snid. "He took i1, and 
passed ii. •I 74 years old. That's a real 
crtdit 10 h,m and hit in1dligtnce." 

Robiruon said F•mbrough was an avid 
fisherman who loved 10 tell r.sh lllles. 

• He WllS a colorful ch;mictcr. He ,,..as in 
the mold or lawycl'l • genera1ion befott 
me. such AS Fnnk Embry and Ed 
Holladay,• he :.iid. "He's another one of 
the good guys 1ha1's gone on." 

Fambrough 3.llended the National 
College of District Attorneys and gradual· 
rd in 1978, He alsn St!Md as St Clair 
County's a~istnnl di,tricl nllorney. 

"I worki.-d whh bi111 for several years." St 
Clair County Assis111111 Dis1rict Attorney 
Lamar WiUinmson Sllicl "l cnme into this 
office in 1981 and he wns already here. 

"He rnugh1 me how 10 try cases and 
bow 10 deal wilh prople. He jlL<t had a woy 
of pulling people 01 ease. I didn't know 
what I w;is doing. and he raught me how 
to d"'1 wilh 1hc job and how to not lllke it 
hon~ That's the mson I'm still htte." 

Former St. OaiT Ois1ric1 Auomey 
fi12hugh lluntram also has fond memo
ries of Fambrough as• young anomey. 
Buntnun appointed Fambrough as an 
assistant dis1rk1 auomcy, and they 
served together for 12 years. 

"When I wns appointed as S1. Clair 
Oistric1 Al tomcy by Gov. George 
Wallace, I appointed Talmadge as my 
assls1nnt," llumrnm said. '' It's hard to 
sunum,rizc • lifetime relationship." 

Burmam s;iid he remembers taking 
Fambrough 10 a p=1or's class in 
Homton. 

"We stop~ on the way and bought 
Chilton County peaches," he s;iid. "fa'try 

nighl, our room was raided by pcadi
sccl<ffl. and T•lm,dge r.gurcd we could
n't hove dont any1hi1\g bet1er 10 make 
friends th•n buying peaches. We bad a 
101 of fun nnd we did a lot of work 
togc1hcr, but our whole relationship was 
a series or s1ories like 1ha1." 

Fambrough is survived by his wife, Jo 
Ann Pamhrough: his children, Mike 
f;imbrough (Dollie) of Gadsden; 
Rosem,,ry Turner (I lcnry) of Florida; 
David Parnell of C,lifornia; Cindy Oliver 
(Shannon) of Oxrord: and his grandchil
d,en. 

Circuil Jud~ Bill Htreford w:15 also a 
dos<' fnend or f;imbrough's and .summed 
up bis friend's am:r in a simple st.11emcnL 

"Hew~ always• good example for young 
L,wyel'$o" he said." I le n-ally was a perfect 
gentltman-in Ilic courtroom nnd out " 

(11,is 1midc or/gi,wlly nppcarcd ;,, the 
Dca,mi.,..r 5, 2004 i.<S11c of tl,e D11ily Home.) 



I RBY A . K EENER, ]R . 

On March 2, 2004, the senior member 
of tJ,e Cherokee County Bar departed 
this life. He was a pillar of the bar and of 
the community and was widely respected 
fo,· his honestly, integrity and bis love for 
his feUow man. 

Irby A. Keener, Jr. was born on July 8, 
1926 to Irby A. and Eunice Gunter 
Keener in Centre. He graduated as vale
dictorian of his senior class in 1942 and 
served as president of the student body, 
p~sid ent of the Beta Club, editor of the 
annual and a member of the band. 

following graduation from high 
school, Mr. Keener entered the University 
of Alabama and, upon reaching 18 yrors 
of age, entered the United States Army, 
where he served until the end of World 
War 11. He returned to the University and 
earned his B.S. degree in 1948 and his 
J.D. degree in 1949. During his student 
years, Mr. Keener was a member of Phi 
Alpha Delta. Lambda Chi Alpha and the 
Farrah Law Society. 

After graduating from law school in 
1949 and being admitted to the bar that 
sa.01e year, Mr. Keener returned to 
Centre, where be became a partner with 
his father in the firm of Keener & Keener, 
until his father's death in 1965. After the 
death of his father, Mr. Keener continued 
in the practice of law until Deeember 
2003, when he closed his office and "offi
cially" retired. Mr. Keener was active in 
civic affairs as well as in his profession. 
I-le was a member of the American 
Judicature Society, the Anlerican Legion, 
the Centre Lions Club, Who's Who in 
Alabama, Who's Who in the World and 
Who's Who in the South and Southwest. 
Mr. Keener served as special assistant 
attorney general of Alabama from 1959 
to 1963, and he was the attorney for and 
served as a director of Parmers & 
Merchants Bank. He was the attorney for 
the Cherokee County Hospital Board 
from 1955 until 2000, served on the 
Cherokee County Democratic Executive 

C. T HEODORE STRICKLAND 
C. Theodore Strickland was born 

September 16, 1960 in Tuscaloosa. He 
graduated from Tuscaloosa County High 
School and attended the University of 
Alabama beginning in 1978. Ted graduat
ed from the University of Alabama in 
1982 with a bachelor of arts degree in 
communication. After spending four 
years in business, Ted enroUed in the 
Cumberland School of Law at Samford 
University in Birmingham. He graduated 
from Cumberland in 1989 ,,ith his Juris 
Doctorate and began the private practice 
of law. 

Immediately after completing his 
undergraduate studies at the Uoiversity 
of Alabama, Ted began a professional 
career with Olan Mills, Ille. He was even
tually promoted to district manager 
where he was responsible for the man
agcnicnt of 50 studios throughout 
Alabama, Mississippi and Florida. Ted 
left this career when he decided to return 

to school by enrolling in Cumberland 
School of Law. 

Upon graduation from Cmnberland 
School of Law, Ted began practicing in 
Tuscaloosa. In 1991, be was hired by the 
National Council on Compensation 
Insurance to serve as the legal team 
lrodcr in the special investigations m1it. 
Here, Ted managed an IJ-member fraud 
investigative teanl specializing in evi· 
dencc collection for insurance fraud for 
both criminal and civil prosecutions. 

Ted left this position in 1995 to return 
to private practice. While in private prac
tice, in 1998, 1cd served as an assistant 
attorney general for the Department of 
Human Resources. In this capacity, he 
focused on matters involving dependant 
and n1ulti•needs juveniles and adults in 
need of protective services. Ted left this 
position in December 200 I and began his 
association ,vith the firn1 of Fisher, 
Skidmore & Strickland, PC. 

Committee and was elected president of 
the Centre Chamber of Commerce in 
1958. 

Mr. Keener is survived by his wife, Sara 
Lou Coffey Keener, of Centre, and his 
daughter, Elise Alexander Keener, of 
Vestavia Hills. 

- Alberr L Shumaker, Cenrre 

Ted's practice spanned many areas, as 
he had a broad background of experience. 
He practiced primarily in the areas of 
bankruptcy, domestic relations and juve
nile law. He also maintained a significant 
caseload in crin1inal la,.., and civiJ litiga· 
tion for botl1 the plaintiff and defense. 

Ted was a longtime member of 
Flatwoods Baptist Church, aud, more 
recently, Lord of the Harvest Baptist 
Church, where he served as a deacon. Ted 
was also on the board of directors for 
Emergency Youth Services. 

Ted is survived by his wife, Tami, and 
two daughters, Mallory and Maleah. He 
was a great husband and father, and a 
fantastic friend. This world is definitely a 
belier place for Ted having b,~n here. 
The legacy he leaves behind, in his family, 
friends and work., is a true measure of the 
wonderful man Ted Strickland was. 

-Jolm T. Fisher, Jr., Fislter, Skidmore & 
Strickla11d, PC, Tuscaloosa 
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CAINE O 'REAR, ]R . 
Tht w.alktr County Bar Auociation 

lost one or its most Wtll•rtSJ)<>:t<d fflml• 

bers in the passing or Coine O'Rcar, Jr. 
He died Monday, August 25, 2003, fol
lowing• s11uggle with cancer. Mr. O'Rear 
was 81 ye;,rs old at the time or his death. 
He is survived by his wife of 54 years, 
Kathryn lwcll O'Rcar; his three sons, 
Ca,ne O'Rnr, m of Mobile ,nd wife 
Gwen, Gtorge lsbdl O'Rear of 
Birmingham and wife K4thy, and Griff 
O'Rcar of Jasper and wif< Melissa; his sis
ter, Emmalu (Mrs. James) J'oy of Auburn; 
eight g111ndchild=l; and daugJ11cr-in-law, 
Suunne O'Rcar Snow of l1.1Jl"r. 

Mr. O'Rcar was born in Jasptr on June 
26, 1922, the third child or Caine O'Rear, 
Sr. and Lulu Dodd O'Rear. He attended 
the University of Alabama and received 
his ll.S. degree in 1943. He served in WW 
II from 1943 thmugh 1946 as nn inf.mtry 
officer swioncd in Engfand, France and 
lklgium, and panicipated in th• Allied 
invasion of Normandy. After tht war, he 
ottended the University or Abbama 
School of I.aw and received his LLB. 
degree in 1949. 

Baker, Jerry DeWitt 
Decatur 

Admitted: 1988 
Died: December 24, 2004 

Boyanton, Benjamin Ltt 
Huntsville 

Admiued: 1997 
Died: D=b<,r 19, 2004 

Burt, Lronnrd lrl 
Sheffield 

Admiucd: l 9·19 
Died: June 20, 2004 

Byrd, Wimam Ivy 
Daphne 

Admitted: 1948 
Died: November 26. 2004 
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He practiced law in Jasptr from 1949 
until his death, and was in partnership 
with his son, Griff, from 1984 under the 
firm nnmc of O'Rcar & O'Rcar. Mr. 
O'Re;ir's practice encompassed the full 
range of general legal sc_rviccs, though be 
was best known as one of Walktr 
Coun1y's foremost practitioners of real 
ume •.nd banking law. He also scr--ed as 
J•sper ciry judge from 1953 1hrough 1971 
1111d dry prosecutor from l 971 until his 
death. Me was admitted 10 pructice bcfon? 
the United States Supreme Coun. and 
served the Alabama State Bar as a bar 
rommissioner from Wolkcr County. 

Mr. O'Rnr retired from th• United 
S1'1tcs Army Rescnu at the r.ink of 
colonel. In 2001. he was honored with 
the Liberte Medal from the l'rench gov
ernment for his partlcipa1io11 in the 
Normandy ioV11$ion and the lib.ration or 
fl';Ulce from Natl Germany. 

Mr. O'lleu was a lifelong member of the 
Finl United Mdhodbl O,uJdi of Jasper, 
whl'rr he served as chainn.1n of the admin
istrative board and s.1ng in the dioir for 
ninny years. He was a member of the board 

Fullan , Jamcs Michael, Jr, 
Binmngham 

Admitted: 1950 
Died: December 11, 2004 

l..aogan, Joseph Nicholas 
Mobile 

Admitted: 1936 
Died: NovemMr 9, 2004 

Ltt , Joseph Allen 
Scotl&boro 

Admitted: 1950 
Dfed: December I, 2004 

McDonald, Robert Gene 
Anniston 

Admitted: 1994 
Died: M=h 7, 2004 

of din,aors of Security Federal Saving, 
llank in Jasper, and was an nciivc golfer and 
member of Musgrove Country Club. 

Mr. O' Rear will be remembered as a 
o,;in of distinction and integrhy who 
uemplified the hights1 l<kals of our pro· 
fc:ssion nnd who faithfully served tili fami
ly. friends, clients, church, and communi
ty. We are forrunate 10 have known him. 

-Hoyt Elliorr. Jr., prcsid,111, Walker 
Co11111y Bnr Associatio11 

Newell, Neal Cun is 
Birmingham 

Admitted: 1947 
Died: January 14, 2005 

Richnrdson. Patrick William 
Huntwllle 

Admitted: 19,18 
Died: November 14, 2004 

Tanner, Malcolm Lron 
Bimiingham 

Adm itted: 1952 
t)ied: December I 0, 2004 

Tunstall, David Morgan 
Tuscaloosa 

Admitted: 1978 
Died: Ja11uary 5, 2005 
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ROADSHOW 2005 
TOUR 
What Can The Alabama State Bar 

Do For You? 
Now starting its tenth year , the ROADSHOW has 
covered the state of Alabama visiting local bar 
associations, bringing information on ASB member 
benefits and resources. The free CLE component 
continues to be a big draw! For information on 
bringing the ROADSHOW to your bar association, 
contact Susan Andres , Director of Communications , 
at (334) 269-1515, extension 132 or e-mail 
sandres@alabar.org for details . DON'T WAIT -
BOOK NOW FOR 2005! 

CLE Component Features* 

• The director of the Alabama Lawyer Assistance Program, 
JEANNE MARIE LESLIE, raises awareness of substance 

abuse within the profession and tells you how to be 
part of the solution to this growing problem. 

• The ASB's Law Office Management Assistance Program 
Director LAURA CALLOWAY has insi9ht and practical tips 
for making your office run more efficiently and effectively. 

• JUDY KEEGAN, director of the ADR Center, brings 
you a summary of latest updates and important cases 

from the areas of mediation and arbitration. 
• General Counsel TONY MCLAIN and Assistant 

General Counsel ROBERT LUSK keep bar members 
informed of the latest in disciplinary issues and 

major legal developments in Alabama 
and across the nation . 

,. CLE programs are available in 1-3 hour formats. 

- - !--
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Equitable 
Estoppel Against 
The Government 
In Alabama 

I
n the 200 I case of Alle11 v. Benuett•, 
the Alabama Supreme Court revisited 
the questions of whether and wider 

what circumstances equitable estoppel 
applies against a governmental entity. 
The comt there repeated an oft-stated 
general rule that, "Equitable estoppcl is 
to be applied against a governmental 
entity only with extreme caution or 
under exceptional circumstances." 
Previously, the court had stated that 
equitable estoppel "does not generally 
apply to" governmental entities.' 
Similarly, in 1950, the court stated flatly 
that "the principle of estoppel applicable 
to individuals is not applicable to the 
State or its mw1icipal subdivisions or to 

state created agencies."• In 1986, the 
court, hovrever, stated that "the doctrine 
of estoppel may apply against a mwiici
pal corporation when justice and fuir 
play demand it."• In an earlier case, the 
court observed that, "IT)he doctrine of 
equitable estoppcl may be asserted 
against a municipal corporation when 
the character of the action and the facts 
and circumstances arc such that justice 
and equity demand that the corporation 
be estopped ... . " and then quoted from 
another case that "when a sovereign sub· 
mits itself 10 the jurisdiction of a court of 
equity and prays its aid, its claims and 
rights are justiciable by every other prin
ciple and rule of equity applicable to the 
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claitns and rights or private pnrties under 
similar circumstances."• Stlll la1er, the 
<Ourl Sta led, " It appear$ thnt the state, as 
well ns its subdivisions, b to h•ve it> 
rights determined by the s.unc rules 
wh1<h apply to private pc,rwns contract• 
ing •nd dealing with c,acl1 other."· 

'l'hese vague and seemingly contrndic
tory general statement> can be interpreted 
in at least four different ways. The first is 
that government, at least when it per
forms certain functions, LS never subject 
to estopptl A second possible intorpreta· 
tion is that the application oJ tquitable 
estoppc,l is different for governments. but 
the difference is not formulntcd in clear 
rules; instead, estoppel applies depc,nding 
on the nature of the unfulrncss to be 

avoided, and the go>'t'mment will be 
estoppcd only under the most 

compelling amimstances. A 
third possible interpretation 

is thot equitable cstoppel 
applies 10 govern

ment by rules !hat 
are definite but 

different from 
those to 

which individuals and other ,·nlities are 
subject. A fourth view is 1h01 1he rules for 
estoppc,l are the same both ror govern
ment and for other en1ltics. but those 
rules are such that in their application 
governments are rarely ~1opp<d. This 
ankle both provides a brier survey or the 
Jaw of equitable estoppel with regard to 
government and consider. which of these 
four statements is most conslstenL with 
that law. 

The tnditional clements of cstoppc,l 
are clearly established. The one agairul 
whom cstoppd' is asserted, who usually 
must have knowledge of the mru, has 
communicated something in n mislead
ing way, either by words. conduct or 
silence. with the intention that the com
muni<lltioo will be acud on. The person 
uscrting cstoppc,l, who l.cJ.s knowledge 
of the facts. must have rdled on the com
munic.1tion. The p<'l'Wn relying must be 
so situated that he wo,~d be materiaUy 
harmed if the communicu1or is allowed 
to ass.:rt • claim inconsistent with his 
communication: 

The representation or concealment on 
which estoppel is based must be of mate· 
rial fact. Estoppel cannot be b•scd on a 
mistokc oflaw.• 

l!stoppcl prevents n pnny from assen
ing rights under a general rule or law 

when his own conducl renders that asser
tion contrary 10 equity and good con
scicnu.' The doctrine is protective, to be 
in\'okcd as a shield and not a sword.• It 
will not se""' 10 create .a caW< of action 
or primary right>• and will not create a 
con1r.ict where no contrnct exists." 
Despite this clear definition of estoppel 
as a dcfonse, however, the Alabama 
courts. on numerous occasions.. ha,·e 
considered a claim of cstoppel used 
offerLSivcly against a go~rnmcnt1l 
cntitY", and in two cases, h11'l! ttrogniu,! 
a right created against such an entity by 
cstoppel.• 

Any special govcrnmcntnl rule for equi
t,1ble cstoppel is applicable to "govern
mental entities."•' This cat<gory has been 
ddined as including the smc, state-cmu
cd agencies, and municipal and political 
subdivisions.• An cstoppc,l rule for gov
cmment has been recognized for such 
entities as a county plnnning and zoning 
con1mis.siont a city board of education,• 
the state real e.state appraisers' board,• a 
municipal airpon planning authority,0 

.ind• municipal 
mlplO)'ttS' retire• 
mcnt fund 
board.• 
Government 
officials acting 

.. . co1n111unicatcd son1ething in 
a n,islcading ,va}', cilher by ,.vor<ls, 

conduct or siJencc, i,.vith the intention 
that the co,nn,unication 

\\-'ill be acted on. 



in their official capacities are also benefi
ciaries of a government rule.• Ill !he situ
ation where a goverrunem holding land 
makes a representation and later passes 
title 10 the land 10 another, !he person 
taking !he property is subject to estoppel 
if the government itself would be.• Unlike 
in the area of sovereign inununity, \'lhere 
state .. created entities may not be "the 
state" for purposes of inunmiity.~ !here 
appear to be no cases in Alabama testing 
the limits of what is considered "!he gov
ernment" for purposes of estoppel. 

-n,e first s1atemen1 as to the nature of 
estoppel against governmem-lha1 !he 
government is not subject to estoppel- is 
most accurate in two specific situations. 
The firs! is in !he area of taxation. In !he 
first Alabama case 10 recognize this 
explicitly, the court stared, "In !he assess
ment and collection of ta,ces, !he Stare is 
acting in its governmental capacity and it 
cannot be estopped with reference to 
these matters."• This rule has been 
repeated in similar language in subse
quent cases.• This rule for taxation has 
been applied most often when ~evenue 
officials, either by inaction or by positive 
statement, have led taxpayers to believe 
that a certain piece of property or trans
action would be treated in a particular 
way for ta,c purposes.• 

This taxation rule, however, is limited 
to the actual collection of taxes. The 
supreme court has refused 10 apply ii 
where a revenue official had misrepre
sented rhe date of a decision, leading a 
taxpayer to file an untimely administra
tive appeal.• Misrepresentation regarding 
facts in an appeal, and whether the prop· 
er steps for filing a claim have been fol
lowed, have also been recognized as a 
basis for estoppel in olher situations." 

Fwm the language used by the courts 
in stating this rule for ra,cation, ii would 
appear 1ha1 the rule is gwu.nded in the 
governmemal function itself. and, thus, 
would apply wherever the government is 
acting in a governn1ental rather than 3 
proprietary role. The case law touching 
on this issue., ho,vever, is inconsistent. 
The supreme court bas stated several 
times;,, dicta that a propriety (rather 
than a governmental} role for govern-

ment may be a reason for applying estop
peJ.» That courr has also indicated that 
estoppel will no! prevent the governmen· 
!al action of billboard regulation." 
However, the court has nor laid down a 
general rule that estoppel will nor apply 
10 governmental activities. 

A str ict rule against estoppel where a 
government is concerned also appears to 
exist generally in another particular situ
ation: governmental non•enforce1nent of 
laws.• This is true even where a party has 
spent significant an1oun1s in reliance on 
continued non-enforcement • In addi
tion, estoppel is not available simply 
because civil la,vs a.re enforced against 
tl1e plainliff but nor against others.• 

The second s1a1ement above of how 
estoppel applies to government- lhat it 
can apply to government but only based 
on a balancing of equities and nor based 
on defi.ni!e rules-is suggested by Ian-

A new outtlt lot the 21$l centllry ... a model of economy 
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guage in some old cases. For example, !he 
Alabama Supreme Court bas stated, 
"Estoppels against the slate are not 
favored, and this rule is based upon pub· 
lic policy for the enforcement of a public 
(right) or 10 protect a public interest."» 
This statement suggests that the public 
interest of the State prevents the asser
tion of esroppel against !he S1a1e except 
where great injustice would otherwise 
result. However, few, if any, cases reflect 
consideration of the relative equities 
involved in pa,·ticular situations. 
Furthermore, if goverrunenl is entitled 
generally to a special exemption from 
estoppel as a favored litigant unless great 
injustice cannot otherwise be avoided, a 
suspension of !he exemption, or at least a 
modification of it, would logically result 
in cases '"here governments are on both 
sides. However, a reading of Alabama 
cases involving two governments does 
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not sugg<>t such a result. ln<1cad, 
whether n government is subjce1 10 

estoppcl nppears not to hinge in any way 
on whether the entity asserting es1oppcl 
is alt;.0 a govemme.n1.• 

The contnC1 cases typically involve a 
private party 1hat has entered Into a con
tract with government. acted in reliance 
thereon. and then discovered the contract 
to be in some se.nse iUcgal and, t:hus, not 
directly enforceable. In such • case, the 

... governments 

The only suggestion or a rule derived 
from • balancing of equities comes hom 
-1 .. -cry no1rrow class of cases: quo n"Onu11ro 
broughl in the name of the State by an 
official to challenge the corporate CJW· 
tmcc of• municipality. In such cases, 
acquiescence in ru1d acceptance by 

may be estopped 
based on a principle 

not limited to government: 

the State of the existence of n 
municipality bars this inquiry.• 
This rule Is based on a public 

authorlud to aC1 for the government 
cannot be enforced by estoppcl.• 

llccause a government hos no nut hori
ty to enter in10 an agreement to limit or 
bind iuc legislative discretion. an agree
ment to act or not to act in n parlicula_r 
mmncr lcgislntively ..,.;n not support 
estoppcl. • In a similar vein, because a 
government can always amend or rtpcal 
its legislation. there can be no reliance on 

legislation to cstop government from 
amcndmeni or repeal.• 

On 1he other hand, a govt·rnment 
cnn be c,iopped where the con· 

traa ltsdf is authorized but It is 
illegal and, thus. voidable 
because it was nOI entered into 

policy against the forfciturr of 
th< charter of municipal cor· 
po rations.• Acquiescena, 
can r<SUII from legislath-., 
1cu r<:eognizing the 
municipality's existence." 
Whllr this defensr has 
been labeled ncquics
ccncctJ nnd nlso lachcs0 

and w•iver,• it also has 
been rrcogniud as an 
appliation of es1oppcl. 
<ven without any 
requirement of rdiance. • 
In quo ~,arranlo cases 
brought in the name of 
the State, but by an inter
ested individual, there 
appc.irs to be even greater 
latitude for• finding of 
C$lOppel.• 

that one cannot rely on an act / 
not authorized by ~ 

or ratified in the required 
manntt • Estoppd may 
apply in such a sitwmon 
where a board does not 
itself ae1 but one member 
of the board merely ncqul· 
csces to the reprcscntntion 
relied upon.• 

The two remaining possible 
rult$, set out abo,-.,, both assumr 
that CStoppcl is applioible to gov• 
emmem in auordance with estab-
lished rules. The difference betwttn 
th= two principles is that under one. 
the rules for government :rre distinct 
from those for other entities, while under 
the 01her, 1he rules are the same but arc 
such that in f.ict goverrunenu arr 111rely 
cstoppcd. The question of which of these 
is most corrttt is best aOS\'1'tcd after 
considering c.ues involving two arras 
where estoppcl bas ofu,n been asserted
conuaas and ownership of bnd
becausr these cases involve a single idea: 
government cannot be cstoppcd based 
upon nn net that is b<eyond its authority. 
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application of cstoppel generally depends 
on the nature of the illegality. Where the 
contraa iuelf is beyond th• authority of 
th., particular government, there can be 
no estoppcl,• as where the contract 
would cause the government to exceed iu 
debt limits.• A cont111C1 in violation of 
the competitive bid Jaw is also considered 
ultra vims.• A contract by a person not 

The above principle-
that a basic lack or 
aut:hority for t:he act on 
which n:liance was placed 
will not support estoppcl 
but an authorized net 
will'-also runs through 

decisions involving land.• 
Where the land is dedicated 

to public use, as for• meet or 
a public park, the government 

has no authority to alienate it, 
and because of this L1ck of 

authority no aaion or irutction can 
serve to cstop the government horn 

later asserting ownership.• There is also 
a lack of authority, and no resulting 
cstoppcl, where the government holds 
title io land In trust for iuc own ngency.• 
Where the state land is mistakenly, nnd 
without authority, sold for taxes, estoppel 
cannot be asserted even if one rccch•ing 
the tax dttd has paid lllxU for 50 )'Cat$ or 
more• 

This principl~at lack of authority 
for the act bars estoppcl-is also the 
determining faaor in a number of other 
areas: ccr1ific.ation of election return~ 
pnymcnt of health benclits"; payment of 



di.sability bcncfiH"\ x.oning variancr; and 
job promotion.• 

This principle b~d 011 authority, or 
the lack 1hcrcof. does no1, however. con
rrol in all cuscs in"olving land. Where the 
government ilsclf acquires land pursuanl 
LO • sale for la.xcs or assessment, delay in 
asserting l1 claim and ncccptance of mxes 
and nssessmen1s from one in possession 
may estop the government From asserting 
irs ownership-, and also one who asserts 
ownership derivw from 1hc govern
ment's in1crcst.• This rcsuh may be based 
in pan on 1he go<emmcnl's role as a pro
prietor in ocquiring the propcny in such 
a manncr.•· Where the state leases iu own 
land from on• presently claiming title, 
the state may be esloppcd from denying 
th• lcasor's ownership.• 

Where 1.he land is a public sl?e<I, 1ech
nically on ensemcnt, acc,pta nce of taxes 
is no1 inconsistent with d,c eascmen1 
because the fee never pass.:d from the 
city.• The graniing of• building permit 
will not es1op n city from asserting own
ership of the underlying land because 
this do£'S not Indicate a recognition of 
owntrship io th< person in possession.' 
Acctphlllcc of tllJCC$ on a wharf docs not 
prevcni • city from wiming ownership 
for th< underlying land 

Thus. th< availability of estoppel often 
dq,cnds on the undtrlying authority of the 
go,'ffllmmllll cntity to act in a particolar 
mMner. Gi,·cn this, the qurstion of wh<thcr 
this r<prcscnrs a separate rule for go,'Cl'll
mcnl depends <>n whether this principle 
b0$eCI on uuthority extends to individuals 
and non-govcmmentul entities. II npp;ueor
ly does, oo:nuse the Alabnmn Supreme 
Courl has recogniud 1hnt a corporation 
cannot be estoppcd wilh reg.ird 10 a con
tract beyond its corporate authority.• The 
lack of CIUC law on this poim with regard to 
individuals is perhaps dut to tht fact that 
whereas corporatio,u and govmuncnts are 
gran1cd sptdfic •uthori1y 10 aa and canno1 
aC1 outside tha1 au1hority, individuals gen· 
crally may aci in llllY manner unless li~ 
by general laws applic.iblc 10 all persons. 
Thus, the issue of a lack of authority on the 
part of individuals rarely arises. 

Moreover, 1his rule regarding lack of 
authority is apparently derived from a 

more gcnttal one: estoppcl c:annot be 
based upon a mistakt oflaw.• Tht Jack of 
authority is a limit imposed by law, and 
beau.st all persons arc prC$Umed 1.0 have 
knowledge of tht law, no ont c:an reason· 
ably rely upon an unau1horiud act.• This 
principle- 1hat the rcprescnm ion assert
ed as I he basis for estoppcl con not be 
contrary 10 the bw-ex.is ts generally in 
cstoppcl outside of c.'UCS involving gov
erruncnts."' 

In rum, it appears thttt governments 
may be eswppcd based on a principle not 
llinikd 10 govunmcn1: that On<e cannot 
rely on an aa nOI authori:ud by law. A Oat 
rule aga.imt <Stoppel for go,'ffllment costs 
only in till.ltion. A ffl'Ong policy in fu,w of 
estoppcl can be found in the narrow area 
of quo wnm11110 challenging the corporaie 
aistencc of a municipality. • 
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Beneficiary Deeds 
And Estate Planning 

I 
t son1etimes seetns there is a never· 
ending crusade to fu1d new ways to 
avoid probate proceedings. While in 

some stales thttc art good reasons for 
attempting to avoid prob•te. Abbama is 
not one of those. Alabama i$ fortunate to 
hove one of the most str•ightforward, 
leost complex and leost expensive probate 
systems in tbe entire nntion, 
Nevertheless, as probate anomeys, we 
often find oursel- probating small 
emtcs. the only major 3$$tt of which is a 
ho= or other piece of limd. Many 
Alabnma lawyers roulinely find them
selves dealing with a client who wishes to 
ndd o child or children to his/her deed to 
avoid probate proceedings. 

The n<WCSt method of de.Jing with 
such property outside of probate, the 
btntftdary t1«d or tmnsfu 011 drath dttd, 
is now an available tool in $C\ICO states 
(Arizona, Colorado, Kansas, Missouri, 
Nevndo, New Mexico, and Ohio). While 

ovoidonce of probote is cited in many of 
th= states as a major reason for adopt
ing the beneficiary deed. it has major 
odwnmgcs for probate-friendly states, 
such as Alabama. as well Alabama has 
already recognized the concept of tr.ms· 
fer on death of assets, having passed the 
Uniform Transfer on Death Security 
Regtstraiion Act in 1997. 

Problems with 
Attempted Real 
Property Transfers 
Outside of Probate 
"Heirship Property" 

Under the Code of Alabama, tit!• to ttal 
property is vested at death in the heirs of a 
dtcedcnt as a matter oflnw. This has 
resulted is what is commonly known as 



--------

"heirship property.' The result of this "heirship property" system 
is that many people, especially in more rural areas, do not take 
legal action 10 record title in the name of the heirs, sometimes for 
multiple generations. People often simply say, "We all k11ow that 
John was intended to have the land." 'The problem comes for 
"John" when he anempts to sell or mortgage the land years, even 
decades, later, only to discover his title to the property is unmar• 
ketable because no actions have been accomplished to place the 
property into his name. A title search 
often fu1ds numerous actual owners of 

gift from the old joint owner to the new joint owner. (Whether 
the gift actually creates tax due is a question of the value of the 
property, any other previous gifts made and their value. In any 
event, the transfer results in a reduction in the $ 1,000 lifetime 
gift tax exemption and requires the filing of federal and state gift 
tax returns.) 
Even ,vhtre relations between the current owne r and the added 
joint O\vncr rcn1ain positive, the current O\vner cannot sell or 

mortgage tl1e property without the con
sent of the added joint owner. Adding 

property in which the family simply 
"knew John owned the property." This 
heirship system results in a cumbersome 
web of heirship affidavits, 100 often exc
cutccl by persons wid1 only partial infor
mation on the family situation, or where 
some of the true heirs are accidentally or 
even intentionally left off the beirsbip 
affidavit. Where the attempt to correctly 
record title comes not just years, but gen• 
erations, later, it ls often the case that no 
person remains alive who can anest to 
baving known the decedent and the suc
ceeding lineage in order to document 

Becnuse the the name of a joint owner to property 
subjects that property to attachment in 
legal proceedings against the added joint 
owner. Property jointly owned is subject 
to division in djvorce proceedings ,u1d to 
satisfy judgments and tax liens. While 
only the interests of the joint owner may 
be attached, dlis can still result in a 
forced sale for division to satisfy the 
judgment or lien. The w1witting current 
owner, by placing the name of a chjld (or 
any other person) on the deed may bave 
avoided probate, but in the process sub
jected the real property to claims of 
creditors and courts on behalf of the 
joint owner. In a worst-case scenario, the 
current owner can even find hin1self 
evicted from his/her own property 
through the neglect or malfeasance of 
his/her joint owocr. 

gra11tee-be11cficiary doi s 
not have any curre11t 

interest in the property 
the current olv11er does 
11ot need tl1e consent, 

title. The result is mortgage and title com• 
panies ,vhich insist on a quiet title action 
prior to warranting title or loaning 
money against the property. While the 
beneficiary deed is not a panacea solution 
to this problem, its use would significant· 
ly ]~en the title problems under the heir
ship system of title transfer. 

signature or 
cooperatio11 of the 

gra11tee-be11eficiary 
o revoke the l1e11eficiary 

deed or execute The Basics of 
Beneficiary Deeds Placing Children on 

The Deed 
n neiv deed. 

Another commonly seen tactic to avoid probate is to place a 
child or cbildren on the deed as the current owner ages and con
templates bis or her own mortality, but this situation creates 
more problems than it solves. Adding another individual to a 
deed is a completed gift, vesting a current interest in the real 
property at the time tl1e deed is executed. Should the current 
owner later decide to change the intended joint owner, this can· 
not be accomplished without the consent and cooperation of 
the person originally added as a co-owner of the real property. 
Unfortunately, it i_s cornroon that the reason the current O\'ITier 

wishes to change the joint o,vner is because the current o,.,ner 
and added joint owner no longer get along and the current 
o,"ner wishes to cac:ut out" the joint o,m er fron1 an inheritance. 
Only years later, when this occurs, does Lhe current owner real
izes/he has made a completed gift, and only by obtaining the 
signature of the now-estranged joi.nt o,vner may the current 
O\\lller change his "estate plan.,. .Even if this cooperation is 
obtained, tl1e second transfer stiU constitutes an additional taxable 

While the beneficiary deed laws vary 
somewhat among tl1e states using them, 

they share most of the same features (See, for example,§ 15-15-
402 er S<IJ. Colorado Revised Statutes). Under a beneficiary deed, 
an owner {or joint owners) of real property may e.xecute a deed 
naming the successor owner (the "grantee-beneficiary") at the 
death of the current owner. For joint owners witl1 right of sur
vivorship, the beneficiary only takes title to the property upon 
the death of the last surviving joint owner. vVbat makes the deed 
most useful as an estate planning and/or probate avoidance 
technique is that the grantee-beneficiary has no vested interest 
in the property until the actual death of the current owner. The 
current owner is free to change tl1e grantee-beneficiary at any 
time sin1ply by executing a new deed (a beneficiary deed, qujt 
claim deed, warranty deed or any other form of deed) and 
recording tl1at new deed. Because the grantee-beneficiary does 
not have any current interest in the property, the current owner 
does not need the consent, signature or cooperation of the 
grantee-beneficiary to revoke the beneficiary deed or execute a 
ne,., deed. 
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Safeguarding the System 
New ideas, such as the beoefidary deed, often seem excellent 

solutions to perceived problems. only to become riddled with 
unintended con~ uences. In the Clise of the beneficiary dced, 
the enoctcd vcr$iOns of the legislation in each state have been 
very careful to •nempt to deal with potcntfal unintended coMC· 
qumccs ln advance, providing clarity in the low and short-stop· 
ping potential unfortunate results. 

1b prevent surprise through "pocket deeds," the statute 
rcqu11cs that the deed be recorded (for CJ<omplc, § 33-405 
Arizona Revised Statuu:s). lo most of the states, there is an addi
tio11ol requirement that the deed be recorded prior to the dead, 
of the grnnror. (for example,§ 15- 15-504 Colorndo Revised 
Statutes) By requiring recorddtion prior to death, the possibility 
of undu• inlluenct or ~deathbed transfers• 01n mke place. A 
deed not recorded prior to death LI simply void. 

The rcquirrmrnt that the deed be recorded to be valid also 
climin3tCS the possibility of dueling deeds made to multiple 
beneficiaries. The reality of many cldor low situ.ttions dealing 
with transfers of real propcrty is that oftm the elderly property 
owner is fearful of angering any of the children ond so sue• 
cumbs to the wishes and influence of each child, sometimes exe
cuting mony deeds in a short period of time. as each child dis
cusses with the elderly pare11t tbclr estote plan, with each child 
s,,pnrutely telling the elderly parent why they des<?rve the proper· 
1y. The p•rcnr c:xcrutes a neW dttd 10 each child in order to kttp 
1hc p«rr.c, but in the process cnating a les,1' t•nglc only undone 
by litigation after the death of the pucnt . 

When propaly CXC01t«I, the beneficiary deed becomes dfcc. 
th·e upon death. The grantec•bendlclary, after the death of the 
current owner, simply records the deolh r.cnlficatc of the current 
owner, • nd the gramee-bencficiary hau secured their interest in 
the property outside of the probate process. To ensure that the 
beneficiary deed is not used ns a method of avoiding creditor 
cl:tims, each slate's beneficiary deed statute pennits claims to be 
61ed og.1inst the estate and including the property ttansforrcd by 
beneficiary ffld in property covered by the normal statutory 
doims period provided by bw. As with ocher transfers of real 
property at death, liability f'or any oumanding mortgage upon 

'for your custom la i{qrin9 
oppotnlmnu, C){C.C: 

20J.68J.-0286 

UIU'U',l1Jilard[ona«1U..tqpt 

cJiu <(,qot1s 

1r.q1i119 laaus attd <je11LS profaa positive, fX''vufal and 
fasting irnprusums .. . We 6ri119 tfae .rtore la youraffrce/ 

120 MA RC II 2 0 0 S 

th< real property rons with the land and thereby transfers to the 
grantee-beneficiary at thnt time. (Sec, for example,§ 15- 15-407 
C'.olorado Revised Stntures.) l' inally. ru ensure that property does 
not unllllentionally pass to • former spouse after divorce or legnl 
separatioo due to fuilure to revoke a bendkwy deed or execu
tion of• new deed, the sintutcs often specifically revoke transfers 
through bcndid.uy deed after divorce. (See. for c.umplc. 
Missouri Revised Statutes S 461.051.) 

To ensure that the bcn<ficiary deed is not misused, the l•ws of 
the various slates .-.quir< sp«ific language be prominently dis· 
pfayed in the deed indiClltlng tlint the interest does not pass to 
th• grantee-beneficiary until rho death of the current owner. The 
s1alutcs further stutc 1h01 1hc right ro revoke and tl1c rc:quircmenr 
to record 1he deccl are also prominently noted in tJ,e deed itself. 
(Sec, for eirample. § 15· 15.404 Colorado ~vised St~tutes.) 

Medicaid Transfer Planning 
And Beneficiary Deeds 

For many of the s~tes whid, hove pass<'d beneficiary de«! 
nnru1es, • major issue was the effect such IIllnsfcrs would have 
on Medicaid qualificntion. the counrnbility of such land as an 
nv•il11ble Medicaid resource. and the cnlculation of any potential 
disqulllifimtion period based upon the deed being considered o 
tronsfCJ of assets from the Medicaid oppliOIOt. This concern 
stems from the presence in some states of an instrument known 
"'• "Lady Bird D«d " which permits thc U"llnsfer of real pro~r 
ty through a beneficiary deed-like instroment, ttvoeable by the 
grantor, yn coruidercd a non-countable asset for Medi01id qUlll-
1fication purposes.. 

Alabama has always taken a very rcsrriaivc view of transfers, 
especially transfers which pCimit the grantor access to the nsset. 
which resull in divestiture of assets while retaining interest. For 
exomple, unlike many states, the Alnbamo Medicnid Agency 
takes 1he position that exccuti1>n of life estate deeds arc a trans· 
fer o( 100 percent of the value of the property at the time the 
transfer is made, based on on Alablm• Medicaid Agmcy inter
pretation that the value of a life estate for Medicaid disqu;alifin· 
tion purposes is always uro. Many of our sister states u~ 
lntem•I Revmue Service life cxpcclancy tables to determine the 
vnlue of the life estate and the value of the remainder interest 
gift. The r<SUlt of tbfa is thnt transfers of property through a life 
estate deed in Alabama result in • longer period of disquolincn
tion from Medicaid benefits becuuse Alabama considers 100 per
cent of the value of the property to have been transferred. To 
ensure equitable treatment of thll issue in the use of beneficiary 
deeds. most of the st.ices which h.--c crcat«I beneficiary deed 
statutes have also. either through state Medicaid agmcy dirt<· 
th'CS or in the bcnefidary deed lrgisl•tion itsdf, sp<eifically 
noted chat use of• bmdici.iry deed disqualifies the individual 
from Medicaid eligibility based upon the mCJe presence of a 
beneficiary deed in the assets of the Medi01id appliC3nL 

This interpretation seems lu,rsh to some Medicaid advocates, 
as the Adisquali6cotion period" where a benefici31y deed exists 



is effectively unlimited, as opposed to being a limited period of 
disqualification based on the value of the transfer. To avoid 
w1just results in this interpretatioo, the statutes specifically per· 
mil recapture of the real property under a beneficiary deed by 
use of a statutory revocation of beneficiary deed. The Medicaid 
applicant is allowed to "unwind" his/her prior transfer under the 
beneficiary deed in order to properly qualify for Medicaid assis
tance, placing the home in the same siatus (countable or 
uncountable) as it would have been without the beneficiary. As 
with some other notice requiren1ents under the statute> so1ne 
states require notice be prominently placed in the deed itself 
stating that the deed is a disqualifying instrument for Medicaid 
purposes. While this position is contrary to Lady Bird deeds, it is 
certainly reflective of the current budgetary times the states face. 

Dealing with Clients with 
Diminished Capacity 

The reality is that in the majority of cases when beneficiary 
deeds are executed (though see below other useful times for 
their use), the attorney draning the beneficiary deed is dealing 
with an elderly client. It is incumbent upon the attorney to dis• 
cuss with the client his/her reasoning behind wanting to execut• 
ed such a deed. 1\eo potential scenarios readily present them
selves with such an elderly client in which the capacity to exe
cute the deed or the revocation are impacted. 

Where the client informs Lhe attorneys/he wishes to execute a 
beneficiary deed, having been brought to the attorney's office by 
an adult child or other relative or friend who wW also be the 
grantee•beneficiary. the attorney needs to evaluate the influence 
the proposed grantee-beneficiary may be having on the client in 
executing the beneficiary deed. While this is a classic, textbook 
example of a potential undue influence situation, it may not 
immediately present itself as such to the attorney, especially if 
the attorney does not regularly deal with elderly clients. The 
proposed grantee-beneficiary may easily come across as simply 
wanting to assist tlie curre111 owner is placing into effect their 
desires. Careful discussion as to the motives and intent of the 
current owner, ho\\•ever} need to be held to ensure. that the e.xe· 
cution of the beneficiary deed is, in fact, an independent act by 
the current owner and not the product of thoughts and ideas 
imposed upon the current owner by the proposed grantee-bene
ficiary. Where the determination is made by the attorney that 
the execution of the beneficiary deed is inconsistent with the 
remainder of the estate plan of the client, or where it appears 
questionable whether or not the client understands the signifi
cai1ce of execution of the beneficiary deed, it may be proper to 
suggest that a single transaction conservatorship be considered 
to execute the beneficiary deed. (This is true of placing the 
grantee-beneficiary's name on currently existing types of deeds 
as well, including joint tenancy with right of survivorship, quit
claim and tenant in common deeds.) Expect Lhe client and the 
proposed grantee-beneficiary to resist such a suggestion. 

The other common situa tio n likely to present itself concern· 

ing the incapacity of the client and the beneficiary deed is the 
situation in which the client has previously executed a benefici
ary deed, then later needs to qualify for Medicaid nursing home 
care assistance. Because the beneficiary deed disqualifies the cur· 
rent O\vner from Medicaid assistance, the current o,vner will 
need to revoke the bene6ciary deed. What if, however, as is quite 
common, the client suffers dementia which makes them unable 
to execute a revocation of the beneficiary deed? Again, use of the 
too-often forgotten single transaction conservatorship provi
sions of the Probate Code will resolve this issue. If, for example, 
the owner is a joint owner with his/her spouse of the beneficiary 
deed property, revocation of the beneficiary deed would make 
the property a non-countable asset for Medicaid qualification, 
potentially making the client immediately eligible for Medicaid 
assistance. However, a grantee-beneficiary may challenge the 
revocation on the grounds that the current owner lacks capacity 
to execute a revocation. A full-blown conservatorship may be 
overly cumbersome and expensive, but the single transaction 
conservatorship provisions of the Probate Code are ideally suited 
to ensure the validity of the revocation while at the same time 
pem,itting Medicaid qualification. 
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Effective Uses of the 
Beneficiary Deed 

The b<'nclici~ry dttd Is not a ont-size-lil$-all document, but, 
where C;trcfulJy considered, it o,n be quite effective in a vnricry 
or situations. 

Small Estates 
·rhc s111111J estate provisions or !he Alabam• Probaro Ced, do 

not permit trnn.srcrs or real property, and evc.n if such real prop 
erty trorufcrs were pcm,ittcd, the maximum v;ilue or the e>t.llc 
quolifying for smaJI estate provision (S3,000) is woefully out or 
date.(' 4;}-2·692 Coot of 11/n/Hlma) Where the only rc;uon a pro• 
bate administl"1tion of th.c estate is the transfer or re.ti pro~ry, 
use or a b<'nclicfary deed statute would preclude the <XJ>Cnsce of 
probJte for such tr•nsrers. 

It is not .11 JU unu,unl today to find e,•en si1.eable middle cln~ 
est.,tes in which all property, re<ll or personal, is owned bctwce11 
a husband ond wife•~ joint tenams with right of survivouhip . 
U11fortunn1cly. ii is also not uncommon to discover thlll the 
house is titled in the name or the decedent oruy; as joi111 tenants, 
but wilhout survivorship provisions; or as tenani. in common, 
often tor rc.i.,ull.\ 11u1~itlc tif the client', intent that the property 
bei:omc the property of the surviving.spouse at death t prorenr 
kept in one 'i"''"'' n.1me tor tax rcasoll>. as a re>ult ot prior 
dh·orce durces ct<., or even through simple neglect). Existence 
of a l>encficiJry dcctl ,-·ould pamit transfer-on-death or s11ch 
property while preventing ll from bdng encumbered by lien.< 
during the lik ot the current owner. 

hunily dyn,1mrc, are complex •ven in the best ol fumily situ,,. 
troru.. This i• espcdnlly •o where one adult child ha, 1.1kcn up 
the rcsponsrbiHty to assbt an elderly pareot 

with a,pttts of daily living which permit the cldmy parent to 
continue 10 reside in the borne, nthcr than needing to move to 
an •ssistcd living f.mlity or nursing home. Oficn. parent$ wish 
10 benefit the adult child who assim the parent, but also wish to 
have• will in pbsce which divides the nsscets or the parent equally 
among the children. The adult child assisting the elderly parent 
may move into the home with the parent in order to facilitate 
such cnre and assistance. 11,c parent mny (eel thnt the child 
should accede to the home at Lhe dcaLh of the parent, but for 
reasons of family peace and harmony docs 1101 wish 10 traosrer 
the house at death through the will. While to an objcal.., auor 
ncy this desire may seem insignific.mt, it is oRcn a very real issue 
for the elderly parcnL Additionally, Lhe parent may (car that 
transferring the home to the adult child care provider may cause 
challenge to the will after de:ath. Use, or a lxndiciary deed fulfills 
the intent of the parent to b<nelit the child providing catt and 
assistance, while climiru.ting the tramrer .u a probate issue, and 
without the tax and liability issues thot pfocmg the single child's 
n•me 011 the deed would cause. 

In addition to these con,iderntions, ,isc or• beneficiary deed 
would ensure that the duh! who has pro,ni\cd to provide such 
care and assistance foUo,vs 1hrough with thot care. 
Unfortunately. iLoccasionruly happens thllt once property is 
deeded to the.care-providing cbild during lifotime, eilhcr by 
outrigh t gifi or joint tenaacy, that child cc;isc.s to perform such 
, arr. By use of a benelidary deed, 1hc p,1tent would have the 
right and ability to revoke the gift based upon the non-perform• 
,lnce or the child. 



Non-Traditional Relationships 
1n roday's society, a number of non•troditional relationships 

exist which !he law d= not r«ogni1,e as cquivnlcnt to husband 
and wife relationships. including bolh $:Ifie·= relationships 
and "live-in" heterosexual relationships. Real <Sllllc anomcys 
often find thcmKl>'t'S dealing with litigation as a result of such 
non-marital relationships when they go bad. In the good times 
of the relationship, one panner often plllCtS the name of rhe 
partner on the dttd to an existing home or other rcal property. 
believing the other person to be their "life•partner.• Howcvcr, 
unlike a maritahituation, no kgal pro<t« '1isu to equilllbly 
divide the property upon the separation or the p.,nies. Existence 
of the bcndkiory deed option would permit !he partner owning 
!he property prior 10 the lxginning of the relationship 10 add 
the partner as a gronu,e-bendiciary. If the relationship does, in 
fnct, last for the remaining life of the current owner, rhc parrnc.r 
recciv.,s the properly nt death as intended. On the other h•nd, 1f 
!he relationship sours ""d ends, the current owner mny simply 
revoke the death benefit ,merest of the p.1ru1ar. without ne,ding 
10 6btain the coopemrion of thut portncr. While not a substimre 
for a prenuptial agree111en1, the bcncficinry deed would elin,i· 
narc a significnnt amount of litigation between sep:imting '1ifo 
paru1c.rs." 

Substitute for Revocable Living 
Trusts 

Alab:una is a state in which rcvocoblc living 
trusts arc not common. This iJ beoiuse of the 
uncomplicated and relatively incxpwsivc pro
bare process in Alabama. Yet, e~ in 
Abbama, revocable living trusts arc SCI up 
specifically 10 ensure cffcclivc uunsfcr of 
assets either during lifetime as a resuh of 
incapacity, or at death due to contn,scni,tl 
relationship and a few other rcasom. 

Where !he estate is relatively sm;ill in value, howc~r. !he 0051 of 
creating and administering a revocable living Uust can be pro
hibitive. Often !he main, if not only, asset actu;illy transferred 
into the revocable living trnst is real property. Wilh • ben•ru:fary 
dttd statute, !he necessity of a m-ocable living trUSt in such sit· 
uations would be avoided, along wilh its accompanying 0051$. 

Conclusion 
Simplificntioo of people's lh-es is an csscotial pu~ of gov• 

cmmcnt. Rightly or wrongly, avoidana of proba1c is st'Cn as a 
good thing by many people. Crtation of a beneficiary d~ 
statute facilitates !he simplification of real property truisfcrs in a 
variety of situations, benefits our clients and climina1~ prob
lems which cxis1 with the current methods of property transfers. 
Perhaps the time has come for Alabama to consider joining the 
growing list of ~lllles 1ha1 secs the merit in this type ilf deed. 
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Introduction 

P 
rcsuvation of aesthetic. cnviron
mcnw. historic and recreational 
values on private lands ,s dillicult to 

ao:omplish. Go,'mllDt:nt entities often do 
not ha,.., the funding 10 pwdiasc md pre
im'r t"- lands in an llndc\'Clop«I Slate. 

Income, 1.u inc=tives in return for !he 
do11.11ion of co~tion taSemmts by 
pnvaue bndowners provide a useful tool 
for aca>mplishing lhesr preservation goals. 

The /11ru11al Revem,, Code (hercinafier 
lhc Co,!, ) allows for income 1ax deduc
tions for charitable contribu11ons under 
Section I 70. 011e type of these charitable 
eootr!bullons Is a conveyance of a partial 
prop<rty J111crcs1 which qualifies under 
the Olde as• "cmucrvation contribu
tion."' The most common form of these 
contributions is a conscrvnljon casement, 
1U1t.l it nlusl meet specific requirements 
outlined in the Code and 1h,is ury 

Regulations in order to qualify for the 
income tax dcductlon.' I\ qualified eon
savation con1ribu1ion is generally 
dcfincd as"• contribution of• quaUllcd 
real propcny inlCl'ffl, lO a quaJificd 
organization, cxdusivdy for conservalion 
purposes.' This definition prcscnl$ thC 
following four primary elcmcn!J: I. What 
constitutes a qualilicd real property 
int<=<t; 2. What is• qualificd organiu , 
tion; 3. What constitutes cxduslvi1y; •nd 
4. What arc conscrvalion purposes~ 

Qualified Real Property 
Interest 

The Code idemlfics tl1tcc categories of 
"qualified real properly in1ercs1s." These 
in1eresu include: "(A) lhc cnlire ln1crcs1 
of the donor other than • qualified min· 
emi interest, (8) • rcmainMr in1crcst. 
(andJ (C) • restriction (gmn1cd in perpe
tuity) on 1he use which mny be mndc of 

T II f \ I ,\ fl 1 .'1 I I \ \\ ) I I< 125 



the real prop<rty."' The con
s•rvntion caseme111 (i.e. 
restriction on use) i, bes1 
suited 10 a lu11downcr 
who wants to rctni11 
some limited use or the 
properly while ensur
ing the property wiJJ 
not be further deveJ
opt"d in the future. 

A conservation 
cascmrot is• type of 
neg;uiw, easement 
which is gcntnlly 
unenfon:eabl• under 
common law du• to 
its intangible noture. 
As sud1, many stQtc leg
islatures have specifical
ly authorized conserva
tion enscments by statute. 
The Alnbnma legisbture 
Spt"cific:ruly v.Udnted con.ser
vntion easements in I !197.' 

Qualified 
Organization 

This rtquircmcnt idcntilie$ who may 
receive the qu•lificd real prop<rty inlfiest 
and whnt relitrictions on alicnubility 
must be imposed on the dooee. 
Generally, the org11nizarion must "have a 
commitment to protecl 1hc conservation 
purposes of the donation, and ba,•e the 
resources 10 enforce tl1e restrictions."' 
Treasury Rcgufatlons identify four classes 
of organization$ which qualify under tllis 
ddinirion: 

I. A gO\'t'tnmcntal unit dcscn°Md a.s a 
State,• possession of the United 
StalCS, or any political subdivision of 
any of the foregoing, or the United 
States or the District of Columbia, but 
only if the contribution or gift is made 
exclusivdy for public purposes:' 

2. An orgnnl1..1tion described as one 
which normally receives a substantial 
part of it~ support ... from a govern-
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mental unit ... or from direct or indi
rect contributions from the general 
public:' 

3. A chnritoble orgnni1,11tion d=ribed in 
I.R.C. S S0l(c)(3) !i.e. tu-exempt] 
that meets th< publksupport test of ' 
S09(a)(2)~ or 

4. A charicable organization described in 
I.R.C. S S01(c)(3) that meclS the 
r<quircmenu of I.R.C. S S09(a)(3) 
and is controlled by an organizltion 
(qu•lifying und« on< of tht three 
foregoing auegoriesJ.' 

In addition to the requirement that the 
srant must be made ton qualified organi-
1.arion, it also must include certain restric
tions on tronsfcr of the interest. Subsequent 

lrunsf<ll can only be made to 
other qualified organiza
tions and the original con
servation purposes n1ust 
be carried out by the 
grnnlce orga11ization. • 
However, if surround· 
Ing conditions have 
changed to such an 
CXlCtll such that it is 
impossible to contin~ 
the original cooserva
tion purposes. the pro
«cds from the tr.tnSfcr 
must be used in a 
m;inncr consistent with 
the conservation pur

poses." 

Exclusivity 
Tbis requirement is an 

inttgnil par1 of the qualified 
rc31 property interest require

ment, but is identified sepa
r.udy due to iu importance. The 

Codt stales th.11. "l• J contribution 
shall not be treated a.s adusivcly for 

conscrvJtion purposes unless the con
servation purpose is protected in perpe
tuity."" The Treasury Regulations further 
interpret this statutory provision 10 

require that • morigngee of the conserva
tion property must subordinate its rights 
to those or the qunliued organization and 
to ll01it surfuco mining of reserved min· 
eral interests." However, lhe regulations 
do include dt ml11imis provisions for the 
exclusivity requirement regarding remote 
future events and minor mining 
impacu." The taxp,lycr must substantiate 
the condition of the property at the time 
of gift by providing the dontt organiza
tion with appropriate baseline documen
tation whtr~ • retained use may poten
tially impact the tonscrvation purpose." 

Conservation Purpose 
While the preceding 1hree rcqui.re-

111en1s ore relotivcly straightforward, the 



determination of whether a part icular 
contribution satisfies the constrvation 
purpose requirement can be difficult to 
ascertain. This is because every tract of 
land possesses a unique mix of cons<erva
tion values. The Code identifies four gen
eral classes of conservation purposes: 

I. The preservation of land areas for 
outdoor recreation by, or the educa
tion of, the general public; 

2. The protection of a relatively natural 
habitat of fish, wildlife or plants, or 
si1nilar ecosystc1n~ 

3. The presel'Vlltion of open space 
(u1cluding farmland and forest land) 
where such preservation is- for the 
scenic enjoyment of the general pub
lic, or-purs uant to a dearly delineat
ed federal, state or local government 
conservation policy and will yield a 
significant public benefit; or 

4. The preservation of a historically 
iinportant land area or a certified his
toric structure.•• 

The Treasury Regulations attempt to 
further define these broad categories and 
provide soJ11e specific ex..'lmples;11 howev· 
er, it is impossible to identify the infinite 
different circumstances which qualify as 

conservation purposes. The regulations 
do identify that public access is required 
where the conservation purpose is for the 
preservation of land areas for outdoor 
recreation by, or the education of, the 
general public. Public access is not 
required to accomplish the other general 
categories of conservation purposes 
except where the lack of public access 
would frustrate the proposed conserva
tioll purpose." 

Given the wide variety of individual cir
cumstances which would qualify as conser
vation purposes, the detem1ination is 
u1herendy a case-by-case analysis. Such 
uncertainty could seemingly cause taxpay
ers to shy away from making conservation 
contributions for the fear they would 
invite an IRS audit. The only certain way 
to determine whether a particular taxpay
er's contribution will qualify for a conser
vation deduction is to request a private let
ter rulirlg from the ms. A request in writ
ing must be submitted which outlines the 
fucts of the particular conservation contri
bution, the controlling law (e.g .• "under§ 
I 70(h) of the J.R.C. a deduction is allowed 
for ... ), and ask the IRS to rule whether the 
contribution qualifies. The problem with 
requesting private letter rulings is that they 

are quite expensive (present application fee 
is $6,000") and time-consuming (possibly 
taking over a year). Additionally, the IRS 
will not rule on whether the valuation of 
the deduction (discussed below) is 
correct.:o 

While requesting a private letter ruling 
often is not an appropriate course of 
action for determining bow to create a 
conservation contribution which will 
qualify for an income tax deduction, 
analysis of past private lell<.'r rulings pro
vides useful insight i,110 how to structure 
the transaction. It should be noted that a 
private letter ruling applies sok ly to the 
taxpayer who requested it, and it cannot 
be used or cited as precedent.'' 

Forty-five private letter rulings issued 
duri ng the time period of L 982 to 2004 
were found whicl1 directly addressed the 
issue of whether a particular contribu· 
tion constituted a qualified conservation 
contribution and was, thus, available for 
an income tax deduction. The rulings 
involved a wide variety of conservation 
purposes, and were all determined to be 
valid conservation contributions pur· 
suant to l.R.C. § 170(h). This high 
approval rate could be attr ibutable to the 
fact that a taxpayer would not undertake 
the effort and expense to obtain a private 
letter ruling without presenting a strong 
case. Further, it may reflect that the qual
ified organization receiving the easeiucm 
helps ensure the significance of the dona
tion. On the other hand, it may simply 
indicate a somewhat tolerant approach 
by the IRS in the interpretation of con
servation purposes under I.R.C. § 

170(11)(4) given the volume of litigation 
in regards to valuation discuss<ed in the 
next section." 

Olien, the conservation easements 
involved contributions which asserted !hey 
fulfilled several of the broad categories of 
conservation purposes identiJied in the 
Cede. Many of the eas,,ments involved agri
culturaVlivestock farms or ranches. ln gen
eral, these raxpayers propos,,d to restrict 
the land from commercial and residential 
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devclopment while continuing fiuming/ 
ranching activities. An easemenr 10 pre
serve .structures or n.rtas with historic sig
nifirnncc wo.s another common purpose. 
Other casements involved retained uses 
such a., forest management nod harvesting. 
mineral rights, outdoor rccre.uion, wn1cr 
use, limited r<$idcncinl devclopmmc, com
mercial cnmpgtounds, summer camps, and 
guest ranches. Most of the rulings in,'Oh'l' 
som< combm;ilion of chc abos'e-listcd uses. 
Often, the sub)<Cl paopcny is located in 
dOS< p,oximicy to• public r<erca1ion area 
and/or l'COlogkally scrui1i,·e area such as a 
patlc. national fores,. wildlik ttfugc or 
public waterbody. Other properties are 
located in nrcas which nre experiencing 
mpid growth nnd de\'clopmcnt where there 
are express govemmcnrnl poUcies and goals 
for prcsc:rving and mnintnining undevel
oped lands.'' 

Conservation 
Contribution 
Deduction 
Valuation 

The vnlue of the conservation contri• 
bu1ion b the fair market value of 1l1e 
restriction at Lhc rime of the contribu
tion.'' Such r.1lr market vnlue can be 
determined through a comparable sales 
appraisal approach using sales of similar 
eascn1colS in tht 'i1rc-.1, however such 
informaiion is often limi1td. Therefore, 
the fair market value of the contn'bution 
will often be dciermincd "' the f.ur mar
ket value of the propeny prior 10 dona
tion of the easement ( its highest and best 
use) less the fair market wlue of the 
property afler donation of the ease
ment." Such before.and-ofter valuation 

wmust take into account no, only the 
current use of 1 he property but also an 
objtctivc as.1cssmcn1 of how immediate 



or remote the likelihood is that the prop
erty, absent the restriction, would in fact 
be developed, as well as any effect from 
zoning, c.onservation, or historic preser
vation laws that already restrict the prop
erty's potential highest and best use."" 

A deduction in excess of SS,000 for a 
donation of a conservation e-asc.ment 
must be substantiated by the submission 
of a qualified appraisal by a qualified 
appraiser." The intangible nature of con
servation ease.inents can lead to ,videly 
varying opinions as to value of tbe ease
ment by equally qualified appraisers. The 
Senate Finance Comn1ittee recently 
announced that legislation will be intro
duced this year increasing fines and 
penalties for the excess valuation of hls
toric facade ease1nents and the abusive 
deductions taken thereon." Thus, large 
deductions for conservation contribu
tions sec,n to provide potential fertile 
ground for m.s audit. 

lndeed, as mentioned above, much of 
the litigation in this area has been regard
ing the valuation of the donation. In 
some cases, the IRS has taken the position 
that the easement donation was worth 
nothing. arguing that there has been no 
change in highest and best use of the 
property. l'or example, Schwab v. C.T.R, 
involved the preservation of a waterfowl 
preserve on a 1,500-acre far111 where 
'faxpaycr claimed $900,000 value for the 
easement and the TRS asserted SO value 
for the easement on basis of no change of 
highest and best use. The Tax Court ruled 
the ease111ent value to be $544,000." 
Fa11no11 v. C.J.R involved a donation of a 
scen_ic ease111ent over a farm through 
restricting development where Ta.'<Payer 
claimed $236,752 value for tbe easement 
ru1d the IRS asserted a $0 value for the 
easement on basis of no change in highest 
and best use. The Tax Court ruled the 
easement value to be $90,956 and on fur
ther appeal, the Fourth Circujt increased 
the easement value to $121,781." 

Overall review of several cases regarding 
valuation indicates a general trend of both 

the U.S. Tax Court ruid U.S. District courts 
to recognize at least some value for the 
conservation contribution usually (but not 
always) somewhere between the <?JCtremes 
of valuations presented by the taxpayer 
and fRS experts and more recently leaning 
toward the taxpayer's valuation~' 

Case Taxpayer 

Browning v. CIR(1997) $254.000 

Schwab v. CIRl1994) $900,000 

Dennis v. U.S. (1992) $50,610 

Clemens v. CIR(1992) $910,000 

Schapiro v. CIR {1991) $595,031 

Dorseyv. CIR(1990) $245,000 

Higgins v. CIR{1990) $110,000 

Griffin v. CIR { 1989) $195,000 

Richmond v. U.S. (1988) $150.000 

~osch v. CIR { 1988) $235.000 
Fannon v. CIR { 1986) $236.752 

Symington v. CIR{1986} $150,000 

Todd v. CIR (1985) $353,000 

IRS Court 

$0 $209.000 
$0 $544,000 

$7.700 $50,610 

SlJ.!l.000 __ $703.01!_ 

$388,000 S595,031 

$46,000 $153.422 

$50.150 SJ03,000 
$35,000 $70,000 

$59,000 $59,000 

$70,000 $130,000 

$0 $90.956 

$0 $92,370 

$31,000 $31,000 
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The review of the pr<'CCdlng listed cases 
dearly demonstrated that the valuntioo 
of• conservation contribution is a highly 
fuel bosed inquiry and lorgtly deptnd<nt 
on eicpert opinion." 

Conclusion 
Conscrv•tion =cments ore us.:ful 

tools for prcsel'\•ing =thctic, environ· 
mental and bis1oric Y.l!ucs on privattlr 
owned lands. Fw1hmnorc , they can pro
vide significant income tax deductions 
for the donor landowner. Ambiguities in 

the Code and 1i'easury Regulntions as to 
what constitutes a qunlilicd conservation 
contribution may tend 10 cause t.upaycrs 
to shy oway from donating conservation 
cawn<nts and claiming an income tax 
deduction. Application for privotc-lcucr 
rulings on the validity of a given contri
bution can be obtained, but ore expensive 
ond time-consuming. However. onalysis 
or past private-letter rulings, while 001 

.,v.iilable as p~cnt for future dctcnru· 
nations, provides valuable insight into 
how 10 structure a valid conservation 
casement. Furthermore, past rulings indl· 
cate that the IRS typically opproves pro-

pos,:d conservation easements as quali
fied conservation oontriburions under 
I.R.C. ~ I 70{h), saving hs argument as to 
the casement value. The imangi'blc 
nature of conservation casctnfflts can 
lead to dispute with tlic I RS over the 
value of the deduction: however, the 
Courts hove recognized the value of such 
dcclucrions over IRS objection. Proof of 
1hc chonge, due 10 the cascmcnl, in the 
highest and best potential use of lhc 
pro~ny has been shown 10 be instru· 
mental in supporting v•luations of the 
casement and, thus, 1he deduction taken 
by the taxpayer. • 
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Young Lawyers Render 
Service 

T 
he Afabama S131e Bar recently 
1doptcd the motto "uwycrs 
Rtnder Service." I am proud to 

rq,on that lhis year, as in prior years, 
young lawyers in Alobam• have helped 
1he ASll live up to its motto. lndeed, in 
the past six months. young lawyers have 
answered Lhe cnll to suvc Lhe citi,.ens or 
our state in many different ways and on 
many different occnsions. 

Most not,,bly, young lowym, lcd by Bob 
Baiky or Hunts,,Ulc, havt Litually 
answered the calls or nearly 75 Hurricane 
Ivan victims In nttd o( pro bono legal 
services. The ASS. in conjunction with the 
Ftdcr.ll Emt~ncy Mamgffllml Agency 
(FEMA). CS1.iblW>cd a toU-frtt number 
!hat cfuaster vict,ms could call for fitt 
legal wist.tnce. Undo Lund, ASB 
Volunteer Lawyer Program director, and 
Bob Bailey have coordinat«! the volunteer 
legal services cJTon. The volunteer la"'>"'" 
have assiM,'CI with all l)'J>CS of legal issues 
affecting disas1er victims, including insur
ance claims, landlord-tenant issues and 
many others. To all or the lawyers who 
volunteered in 1his effort, we thank you 
for your t.ime and S<!rvic... For th= of 
you who ha,·e not )"'I ,-oluntttred 10 assist 
disaster victims but would nu to do so in 
the (ucure, pl.- ltt me know. 

Young laW)"'rs.,... •lso ,-o.luntccring to 
work with high school students from the 
Birmingham city &ehools oo a new 
debate program. Birmingham lawyer 
Stephen Bladt stnned the program, 
known os SpcakPirst. Young lawyers train 
and me111or 1rucnted high school studenL• 
who partidptue in SpcokFim. These 
a1torncys arc servtng as positive role 

models •nd •« enriching lhe lh"'S of 
)'Oung people while. at lhe same time, 
>cttng as excellent amb•ssadors or our 
pror~!on . 

In the Montgomery area, !he YLS con• 
linues 10 support che Minority Pre-Law 
Conference. LnBorron Boone, Kimberly 
Wnrd and Christy Crow, among others, 
nssisl in the prcpora1ion of this annual 
conforence ouendcd by ovc,· 200 minori
ty high school students. The purpose of 
the conference is 10 cduc.'\le the students 
,,bout the legal profession. These three 
)'Oung l•wyers work with the Capital City 
Bar Association to ensure that the con
ference is • sucms every year. 

Thue are. no doubt, count!= other 
ways in which young bwyers ,-olumccr 
!heir time, energy and expertise on a 
daily buis . l continue to hold the idealis-
1ic belief !hat we, as auomeys, are 
uniquely situated to itnpact our con1mu ... 
nitics in " positive way. Although lhc 
dcrunnds on our time increase every year, 
I hope tl1a1 we e<m continue the tradition 
of o\1r predecessors ond •Jrcnder service" 
as lhe 1110110 suggests. l.;:t us follow the 
example of the young lawyers who haV< 
ruready Joswcrcd the calls or disastcc vic
tims and volunteered for other worthy 
projects. 

PIC>S<! consider auending the Young 
Lawyers Sandestin CLE seminar May 20 
and 2 l, 2005. You should be receiving a 
brochure in the mail soon. As usual, the 
seminar will l>c a grc.it time and will fea• 
cure grtat speakers. lf you have questions 
about the seminar, please contact Craig 
Mnrtfo nt (251) 405- 1327 or e-mail him 
at ctf111@11j1111v.co111. • 
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Legislative 
Wrap-Up 

By Robert L McC11rley, Jr. 

Legislative Committee 
Counsel 

F 
or more than 25 years, the Alabama 
Law hutitute lms bttn providing 
legal courucl to both the House 

and Senate Judiciary. h is through ~ 
committees th.c, historioilly, one-third of 
all lqiislation passes. They :arc the com
mittees m which most bills affecting the 
legal profes5ion arc usigncd. 

Alubama ltgislators do not have indi
vidual research stnff, and nciu,er do com
mittee chairs. The senate commillee 
chair. arc assigned n sccrcl~ry while other 

senators must share a secretary with 
another stnator. In the house of represen
tatives, house members, including the 
committee chairs, mUSl share a secretary 
,.;th othn tommittcc chairs and, in gen
eral, members miur obtain secretarial 
suppon from a sccrerarial pool. 

In the late t 970s, the legislative leader
ship observing the complc:.xity of the leg· 
lslation going 10 the Judiciary oommit
tces asked the help of the Alabama Law 
Institute to provide legal assistance to 
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both the House and Senate Judiciaries. 
Approximately 30 to 35 percent of aU leg
islation passes through these two com
mittees. GeneraUy, these are tbe more 
technical legal issues the legislature is 
asked to consider. 

The senate Judiciary, chaired by lawyer 
Rodger Smitherman, has Law Institute 
counsel assistance through attorney 
L, Veeda Morgan Battle of Bim1ingham. 
Ten of the 11 senate Judiciary members 
are lawyers. The members are provided 
an analysis of each biU the committee is 
considering. The la-.yer provides a sum
mary brief for each bill, explains how it 
changes the current la,V', and revie,vs it 
for any technical errors. The con1mittee's 
lawyer is also available to provide 
research and dra~ amendments for the 
comn1.ittec. 

Speaker Seth Hamn,ctt, upon becoming 
the speaker of the house in 1999, recog· 
ni,.ed the need for independent counsel for 
each house committee. The speaker 
requested the Institute provide staff attor· 
neys for 16 house committees. The only 
committe,,s without staff attorneys are the 
budgeting committees. Currently, there are 
only eight representatives who arc practic
ing attorneys. Marcel Black, chair of the 
House Judiciary, is a lawyer but only one 
of Lbe other 14 members of the Judiciary is 
a lawyer. Pam Higgins, of Montgomery, 
serves as counsel to the house Judiciary. 

The Lnstitute has obtained the services 
of the following attorneys to serve as legal 
counsel for the house con1mitte~ for 
2005: Pamela R. Higgins, Flynn Mozingo, 
Charlanna W. Spencer, Sandra Lewis, 
Karen Mastin, Christopher Pankey, 
Robert C. Ward, Ben Espy, Peck Pox, and 
William Scllers. When any of the legal 
counsel has a conflict, Bob McCurley or 
Penny Davis from the Institute substitutes 
for them at committe,, meetings. 

These attorneys review each bill placed 
on the house committee calendar, analy-,e 
it for technical errors, surnmari1.e the bill 
for the com1nittee me,nbers and explain 
how the bill will change the curl'ent law. 

This information is e-mailed to each com
mittee member prior to the committee 
meeting. 

The printed version of the lawyer's 
revie," of each piece of legislation is also 
made available at the commiuee meeting. 
During the committee meeting, the attor
neys are available for legal advice and 
dra~ing of amendments for committee 
111en1btrs. 

After the committee meeting is over, 
Lhese la,vyers then revie\v lht.ir sum· 
marics to make any changes to the reporl 
as the bill is reported out of committee. 
These legal summaries are then available 
to every house member for revie\" prior 
to consider'Jlion of the bill. 

With less than eight percent of the rep
resentatives being lawyers, and none of 

them having independent staff, Speaker 
Hammett has made available to house 
members top-aotch lawyers. They are 
made available to the legislature at a cost 
of less than ten percent of the salary for 
hiring fuUtime legal counsel. 

In 2005 the Institute 
prepared and presented 
to the legislature the 
following legislation : 
Alabama Election Code 

A committee chaired by former legisla
tor and Speaker Pro Tem Jim Campbcll, 
with 24 other members who are legisla
tors, lawyers, judges, sheriffs, and clerks, 
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Legislative 
Wrap-Up 

along whh the Secrct-.ry of Stne, has 
reviewed I he en lire E!eflin11 Code-Tille 
17. The commince has cleared up incon
sistencies and duplicallons. nnd il•s also 
reorganiic:d clec1ion law. This revision 
will make Alabama's 1:.lcction Low more 
assessable ond usable. 

Afab.una's Election Low evolved from 
paper ballots 10 mnchlne \'Oting 10 elec-
1ronic voting. All lhrcc proc= have 
scp~l'llte \'OLing procedures mat remain 
the law today.11,e current cumbcersome 
and outdated l•w hu become e\'ttl more 
compllaated by the p;wage of the federal 
• Help America Vole Ae1:' the Secretary of 
State's Admmistraiive Rules, and voling 
officials oblllining 1hc nnorney gcncr.il's 
opinions to inierprct Ilic wrio us statutes. 
·n, c comnu uce has simpljfied the current 
law by conforming all the laws, rules and 
opinions LO clr:c1ronic voting machines Lo 
m.ke sure the law coincides with the vot
ing pro<edurc prac1ice. 

The most difticult areas to clarify are 
the vol.er idcn1ifia11ion law as it applies 
to abscnttt b•llots ~d provisiorutl bal
loting. which ore the t~ new provisions 
of Alabama law aw:ing voting officials 
the mo,1 problems. 

Alabama Trust Code 
Alabama and other st.l ies have tradi

tionally relied on case l:Lw I<> determine 
the trust l•ws. Afab•mn nnd other states 
have cn•cled n 'lrust Powers Act, bu1, in 
gencrnl, trust law is incomplete-A com
mince choired by Rolph Yeilding has, for 
""vernl yeir>, been studying the Uniform 
'trust Law and comparing it with 
Alab:um law. The committee, with the 
11S$ism11« or the reporter, Bob Loftin, has 
romplctcd thcir $!Udy. A bill is DOW pmd
ing befott the Alabama legislature to pro
vide Alab,ma with ii$ f~ lhm Code. 

Alabama Securities 
Act 

l{ecen1 invts111,c111 fraud cases, such as 

1 36 M/\ll C II 2005 

Co11ti1111ro from J"•gc IJS 

tho"" currently pending wilh 
HeahhSou1h, l' nron nnd WorldCom, 
have brough1 both stn1e and fcdernl secu
rity law~ under review. 

A comminee chaired by Mike Waters 
and other experts in security low, has 
completed this Acl which provides the 
basic law for registration of securities, 
rrgul•tion of issue., brol«er-dealers and 
invrstment advisors olong with expanded 
enforcement and invatigatory powcn for 
me Alabama Stturities Exdtang• 
Conunission. 

Although 1echniaal, it duifies the 
Alabama security laws and doses the 
loopholes 1h01 now cxisl between state 
and fedeml nets. Wlth the passage of the 
1996 National Sccurily Mnrke1s 
l111provcmcn1 Acl and the Sarbanes
Oxlcy fcdeml l:tw, 1hcse Ac!$ specifically 
prcemp1ed •IJI< s«.'<urity regulations, 
rnu1ing •ll of our existing laws to be out 
o( complianu. This revision is also cur
rently before the Alabam• legislature. 

Uniform Residential 
Landlord/Tenant Act 

For 1he put few years, 1he Alabama 
legislature has bcecn considering a 
Landlordrn-nanl Law. Alabama is only 
one or two $!ates thnl do no1 have a 
Residentfal Lundlord/Tcnonl Low. The 
proposed Act, drnftcd by a comminee 
chaired by Jomes Tingle, is n more land
lord-friendly version or the Uniform 
Rcsidenlial t,.,ndlordfrcnant ACI than has 
been tnacled in 20 states, including 
Tennes.stt, Florido, Mississippi, South 
Carolina. Ki:ntudcy, •nd Virginia. 

Estate Tax 
Apportionment 

A committee chaired by Leonard 
Wertheimer, wi1h Fred Daniels serving as 
reporter, ha5 recommended tha1 Alabama 
establish an es1a1e tax Jaw. The Jmemnl 
Rcwmie Q11/c pl"ccs 1he primary respon
sibility of payinij fcdernl and state tax on 

the per>0n,1l reprcsentalivc but does not 
direct from which beneficiary the t.,XJ?S 

are 10 be paid. 111is is left 10 slate law. 
For1y-four slnles hove •n •pportionment 
of lllX law, bul Alabama requires 1he taxes 
to be tak<n from the residuary of the 
account unless the will directs 01herwise. 

Thi! Act applies only 10: 

a. Esutcs o,,,,. l\\'O million dollars. 

b. whcr< 1here is a will and the will 
docs not enumerate who pays 
the tues. or 

c:. to persons who die after January 
1,2007. 

The Act docs no1 affect: 

a. The totnl amount of tax paid ; 

b. cstoles with no will; 

c. esrn1es less than two oullion 
dollars; 

d. charitable gifts; 

e. specifically willed gifts less than 
$100,000 to any person; 

r. pc1'$0II$ who are inoompc1cn1; or 

g. any person who dies bceforc 
January I, 2007. 

The act gener.Uy will .Uow 111xes to be 
sharod by bcencfidarics proportional to 
the tunoun1 received when the testator 
docs 1101 direct otherwise. 

Copies of all live Ac!$ can be obtained 
by consuhing 1he Alabama Law Institute 
Web si1c 01 w,vw.nli.swre.al.11J. 

The legisl.iture's regulnr session cannot 
extend b,yond Monday, May 16, 2005. 

For more inronnation about the 
Institute or :my of II$ project$, cont3ct 
Bob McCuriey, director, Alabm1a Law 
Institute, P.O. Box 861-05, l'w<:aloo&a 
35486·0013, fax (205) 348-84 I I, phone 
(205) 348-7411, or visit our Web site at 
www.allstateal.,u. • 

llffm L McC..i.,, .i.. 
-t Ml:QJl!of.) ~-- d-ol1"1Alob3n'ol•• 
1Nti11111t 11 1111 U,1M111ity of Allllwnll He retel't'£d Ill 
•'*V'~lt lW'd ~w dog!"" ~"" 11w tn.m,~. 
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I 2005-2006 COMM ITIEE / TASK FORCE PREFERENCE FORM I 
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ALABAMA STA T E BAR MISS ION STATEMENT 
THE ALA BAMA STATE BAR 15 DEDICATED TO PROMOTING THE PROFESSIONAL RESPONSIBILITY 

ANO COMPETENCE OF ITS MEMBERS , IMPROVING THE ADMINISTRATION OF JUSTICE, ANO 
INCREAS ING THE PUBLIC UNDERSTANDING OF ANO RESPECT FOR THE LAW. 

INVITA T IO N FOR SERV ICE FROM BOBBY SEGALL , PRES IDENT-ELECT 
We want very much in the upcoming year to broaden participation in bar activities. If you would 

like to serve our profession in a volunteer capacity, please choose a committee or task force in which you 
are interested. The Alabama State Bar needs you and will try hard to involve you in an area of your 
interest. 

We also want your suggestions on how the Alabama State Bar can better serve its members and 
our profession. Please include your suggestions in the space provided below. 

APPOINTMENT REQUEST - Terms begin August 1, 2005 and expire July, 2006. Indicate your 
top three prefe rences from the list by mar king 1, 2 or 3 beside the preferred comm ittee (c) or 
task force (tf). 

_ Alabama Lawyer. Editorial Board (c) 
_ Alabama Lawyer. Bar Directory (c) 
_ Alternative Methods of Dispute Resolution (c) 
_ Character & Fitness (c) 
_ Client Security Fund (c) 
_ Community Education 
_ Disciplinary Rules & Enforcement (If) 
_ Diversity in the Profession (If) · 
_ Evaluation of CLE (If) 
_ Fee Dispute Resolution (c) 
_ Judicial Liaison (c) 

BACKGROUND IN FORMAT ION 

_ Insurance Programs (c) 
_ Lawyer Referral (c) 
_ Lawyer Public Relations (c) 
_ Lawyer Assistance Program (c) 
_ Military Law ( c) 
_ Quality of Life 
_ Rules Governing Admission (If) 

Solo & Small Firm Practitioners 
Unauthorized Practice of Law 

_ Volunteer Lawyers Programs 

Name: _____ _____________ ~ 

Firm: ------------ -------Address: _________ _________ __ _____ {Street or P.O. Box) 
______________ _______ __ ____ (City, State . Zip) 
Telephone: (office) _____ (e-mail) __ ___ (facsimile) 
Year of admission to bar: D check if new address 

SUGGESTIONS FOR NEW COMMITIEES OR TASK FORCES: 

INSTRUCTIONS FOR SUBMISSION 
Please return this form no later than May 7, 2005 to be considered for an appointment , by mail to 
Programs, P.O. Box 671, Montgomery, AL 36101-0671, by facsimile to 334-261-6310, or by computer to 
rgray@alabar.org. Please remember that vacancies on existing committees are extremely limited as 
most committee appointments are fi lled on a three-year rotation basis. If you are appointed to a 
comm ittee , you will receive an appointment letter informing you in June 2005. You may also 
download this form from our Web site, www.alabar.org, and submit the completed form via email to 
rgray@alabar.org. 
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Ethics 
Redux 

By J. A11tho11y McLai11 

Headaches, Hormones 
& HissyFits 

[ Based on reader response, the follow
ing is a rehash of 1b~ previously pub
Lished article, then en1i1led, "When 
Clients & Files Take Pligh1!' ] 

T 
he reflection in the mirror really is 
you. Do you like what you see? 
Published survey results continue 

to demonstrate a growing dissatisfuction 
among lawyers who arc disenchanted 
with their chosen profession. We possess 
the privilege of being a self-policing pro
fession and should strive 10 retain 1ha1 
right. 

In an effort to fumiliari1.e 1he member
ship of the bar with the overall process of 
our disciplinary system, some discuss.ion 
of how it works, and how upcoming 
changes may further enhaoce our disci
pUne processes, follows. 

How Bar Complaints 
Are Filed 

We presendy have some ] 4,600 lawyers 
Licensed 10 practice in Alabama. In 2004, 
1he four-member Disciplinary 
Commission reviewed 1,514 complaints 
which were filed against Alabama anor
ncys. The majority of those complaints 
were filed by disgruntled cLients. Some 
complaints were filed by judges, some 
filed by opposing counsel. and some were 
received anonymously, or based upon 
newspaper art icles, court orders or opin
ions, and the like. 

The Office of General Counsel has for
muJated a screening processJ ao injtial 
"probable cause" review, of all complaints 
10 de1erntinc if a full investigation is nec
essary. The utilization of this screening 

'@iickC~"!! 
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The software designed by 
lawyers for lawyers 
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• waoe, \Vlltihold't,o Otdo, 
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procedure has rault(d in mon, than h.11( 
o( •ll complain rs riled b<,ing screened out 
during this initial review phase. 

What to Do When You 
Get That Letter 

lf you are one or the unronunatc 
"respondent auomcys; lhe best advice is 
10 cooperate in the bar's invcstig•tion 
and b<, prompt in doing'°· Numerous 
reprimands on b<,ing odministerrd 10 

lawyers who ref= or fuil to coopmuc 
with onempts 10 investigate bar wm 
plnints lilcd against them, which refosul 
or failure, in and or ltsdr. is a violation of 
Rule 8.J (b),Afabama Rules of Pmfwio11al 
Qmdun. 

Be thorough and forthright in your 
wrin,n rcspons., and provide any docu-
111ent,11ion that is supportive of your 
response. ln a signillcant number of 
Cll><eS. the complaint is dismisS<d due t0 

th< detailed and comprehensive initial 
mpons. of the lawyer. 

Ir there are third-party witnCSS<S who 
may provide corroborn1ing information. 
5upply their names, addresses and 1ele
pbone numbers. This, 100, CllD reduc., the 
time and effort rcquil"<d o( the respon
dent anomey in h•,•ing to deal with the 
disciplinary process. 

lnstly, don't au•ck the process or 1ho.se 
who n1tempt to enforce the rules. In a 
l•rt;e number o( invcnigations, the 
r<SpOndent attorney's lcss-than-pro(cs
sional JUitude towud investigators look
ing into the maner further exacerbau,, 
an already unplcas:int situation. 
Demonstrating pl'()fossionnlism and 
(O(')pcratfon belt<r serves the lawyer who 
is the ,ubjcct of such on invcstig,uion. 

Just Who Is Big 
Brother/Sister? 

Pursuant to the Alul1a111a Rules of 
Disaplinary Pror:cdurc.. investigation of a 
conip13int is conduaed by the Office o( 

Centro! Counsel or • local griCV31lcc 
commiuec. There nre presently cight 
IOC<ll grievance committees: Birmingham. 
Mobile, Montgomery, Tuscaloosa, 

Huntsville/Madison, Houston, T..U.dega, 
and Baldwin. Once an investigation is 
completc-d, a report and recommenda
tion from the Office of Gener•l Counsel 
or the local griev311cc committee is sub
mined to the Disciplinary Commission 
wluch determines the final dtSposition of 
the compl,,int. The Disdplinory 
Commission consists o( four bar com
missioners who are elected Crom thnt 
body for three-year terms. 

The Disciplinary Commission can order: 
(I) dismissll or the compW.nt: (2) a pm,u:c 
n,primand; (3) a public n,prirn.1nd without 
genernl publication; (4) a public reprimand 
with gencrnl publication; or (5) fom,al 
charges. If the Disciplinary Commission 
detamincs th.tt the lawyer should ttah •e a 
reprimand, private or public. the lawyer 
may request th31 (ormal charges t,,, fil(d 
and a hearing held thereon. 

Hearings= conducted before the 
Disciplinary Hoard. Pursuant to rules of 
procedure adopted by the Alabama 
Supreme Coun, efl'ectm August I, 2000, 
the..., are six such boards, e.ich consisting 
of six members; a disciplinary h<-aring 
officer, rour bar commissioners, and o 
layperson. The rules provide for the 
appointment of the six disciplinary hear
ing officm who shall guide •nd superin
tend the disciplinary proettdin&$ of the 
Disciplinary Board. 

Tf a lawyer ls found guilty of miscon
duct, he or $he may appeal 10 the Board of 
Disciplinary Appeals. which is composed 
o( five bW)'l'n appointrd by the Boanl 0 ( 

Bar Commissioners. Appeals from a d<ci
sion or the Board of Disciplinary Appeals 
lie with the Alabamn Supreme Court. 

Can th e Lawyer Being 
Investigated Talk to 
the Complainant? 

The l:>0$1 solution in aU cases would be 
for the compl:iinant and the lawyer to 
work out their underlying problm,, espe· 
cially i( the complainan1 is or was a 
clicnL In those instances where the diem 
may ha"I: retnined new counsel, the 
lawyer who is the subject o( the grievance 
should~ nwnre of the "no-wntnct" pro-

ASB Lawyer 
Referral Service 

The Alabama S1J1e Bar lawyer Referral 
SeMce can prCMde you with an excellent 
._,, of earning• Irving. so it is hard to 
..... lhal Oltf h PflU'll1 of Alabama 
1t1omoy5 partidpa11 in this serm1 lRS 
Wants you ID wnsidfr joining. 

The Lawyer Relerral 5emce is not a pro 
bono legal lel\'lce.Attorneys age. to charge 
no more than S15 kl! an lmial a,nsultJtian. 
no! ID exa>ed 30 minute!. I( after lhe <IJl1SUI. 
lition. die IUattwy do(ides 1D ;a(Ujll the 
-. he or w may then dwrgt his or her 
nirm,l lees. 

In addition ID earning a lee foe your 5"fYo 
Ice lhe greal!r rl'Ward Is that you will be 
~ping your fellow citilms. MOSI referral 
cfltnls have - COl\tactt!d a lawyer before. 
Yooi CDlll5dilg may be .. dJit is needed. or 
you mayt& fll1hlr- No lNUfr 
wfvt the_,,, lhe nliol ~ 
the next lime they or lheir lrir!rm odamlly 
need an a1t0mey. they wll a,me to you. 

for more information about the~ 
a,ntact the ~le b.v I I {800) 3S4-li154, let• 
ting the ll!Cl!Ptionist tr- that you .n an 
atbney intereAed Ill bl!corni,g. ~ 
,,, the lawylr Rllerral SM'a. Arna lies 
iR S 100, and ta<h memb« nMl providt 
proof of prot'eslional fiabmty insurance. 
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Ethics 
Redux 

vision concerning communicntion with a 
rcpraented party. Addilion:illy, the rules 
prohibit a lawyer from making an ngree· 

Omtimml from page I 39 

ment prospectively limiting hi.s liability 
to a client ror malpraclice unless permit
ted by law, and, the client is independent· 

Tb. e most difficult problems :n~quire the 

.... 
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ly rq,rcscmed. Obviously. the bwyer 
should not c:ocrcc the complainant into 
withdmwing the cornpl•int or othenvise 
impede the invtstigntive process through 
impropcr influence or ttetions. 

The rules recognize the possibility of 
such influence, ond specificaUy declare 
that disciplinary proect.-dings shall not 
necessarily be abated because of unwilJ. 
ingness or ntglcct of the complainant to 
sign• complaint or cooperate in the 
inveitigation or prosecution of a charge, 
scnlemcnt or compromise betwttn thc 
complainant and the lawrcr. or bccnusc 
of restitution by the lawy,,r. 

Gruesome Statistics 
Of the 1.514 l>ar complaintS 6led in 

2004, 1, 133 ,vcrc screened out. Of the 
l.owyers disdplitttd in 200•1. 47 received 
privatc reprimands, 11 received public 
reprimands without general publication, 
eight received public reprimands with 
general publication, 17 were suspended, 
and three were di5barred. 

Thcnfore. while the overall number of 
comploints flied seems substantial in ,~cw 
of the number or licensed lawy<n in the 
srote, only• small pacen111gc or the com· 
plaintS resulted [n any ac1ual discipline. 

Consistency , 
Consistency , 
Consistency 

Por our system of self-policing to sur
vive, there mu)t be unifom1, consistent 
discipline of I hose lawyers who violate 
the rules of conducL What one reads in 
711< Alabama Lawyer in terms of lawrer 
discipline is obviously a short synopsis of 
the case. Prior disciplinary history of the 
bwycr, mitigating factors and other clc· 
mcnts or f.ic1s of each case ate not always 
included in the public notices of bwrer 
discipline. 

The result is that many who read the 
Discipline Report contained in each edi
tion or 7'/re A/nl,nmu lt11vycr are getting 
only a portion of the total facts and cir
cumsrnnces involved in each discipline 



case. Taken in this Limited context, soo1e 
may conclude that the discipline ~i ng 
meted out to lawyers is inconsistent. 
Howe,•er, the rules adopted by the 
Alabama Supreme Court are designed to 
eliminate aoy possible inconsistency con
cerns, and establish a refined. uniform 
approach to the disciplinary process. 
Pretrial conferences, plea deadlines and 
negotiation cut-offs will elim inate most 
dclays and will create a defined discipli· 
nary structure and hearings calendar 
within which prosecution of complaints 
will occur. 

If a lawyer is found guilty of violating 
Lhe Alabama Rules of Professional 
Conduct, a detailed report of the findings 
of the Disciplinary Board will be pre
pared. This informatfon will become a 
part of the bar's disciplinary database, 
and will serve as the source for publici..-

ing of the misconduct. botb in the media, 
nnd upon inquiry, to the publrc. 
Eventually, the information will contain 
sufficient detail to allow more uniform 
discipline, and continued assurances of 
due process and equal protection in all 
discipline cases. 

Did You See What I 
Saw? 

Rule 8.3. Alnbnma R11/e.s of Professiom,I 
Co11r/11ct, reqwres (mandatory) that a 
lawyer possessing unprivileged knowl
edge of a violation of Rule 8.4 (miscon
duct) shall report such knowledge to a 
tribunal or other authori ty empowered 
10 investigate or act upon such violation. 
An increasing number of lawyers aod 
judges are bringing instances of lawyer 
misconduct to the aneotion of the 

• BIRM INGHAM • MONTGOM ERY • MOBIL E • 

Disciplinary Commissioo. For the system 
to be accountable to the public, those 
governed by the system must be respon
sive to the rules, even ,vhen such require.s 
Lhe reporllng of anotber lawyer Lo tbe 
court or Lhc bar. 

While some may question the report
ing requirement of Rule 8.3, those 1vho 
understand tliat such is essential to 
mainrainin.g the right 10 self-police com
ply with the rule and thereby eliminate 
further misconduct by the offending 
lawyer, and possible futu re ham, 10 

clients, the public and our profession. 
The privilege of prncticing law carries 

,-nth it significant responsibilitjes, not the 
least of which is a commitment to both the 
substantive rules which govern our con
duct, but also a willingness 10 participate as 
a bar commissioner, a disciplinary board 
panel member, or a complainant • 

HUNTSVILLE • DOTHAN • 
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Najjnr Denaburg PC aonounces that 
Sara J. Senesac has become a fellow of 
tbe American Ac.1den,y of Matl'imonial 
lawyers. 

Tan1etia S. Driskell was recen~y insllllled 
as presidem of the 155-member Kiwanis 
Club of Gadsden. She is the first female 
president in the dub's history. 

St. Clair District Court Judge Jim Hill 
has been chosen the recipient of the 
2004 Howell Heflin Award. 1bc award 
is given each year to an individual who 
has significantly contributed to the 
overnll succ= of the Court Referral 
Officer's Program, even though they 
are not direcdy involved or compensat· 
ed for iL Hill served as a past confer
ence presen1er and is a proven support
er of the court referral program, 
according to the Administrative Office 
of Courts. He established the Drug 
Court Program for young adults with 
drug problems and regularly seeks 1he 
input of his Court Referral officer on 
alcohol and drug cases. Hill has served 
as district judge and juvenile judge for 
S1. Clair Cowuy for the past nit1e years. 

Wdliam Hairston,J r., Fonner president 
of the Alabama State Bar •nd the 

Takes a Licking 

Birmingham Bar ASsociaJ.ion, rea,ntly 
was named Lawyer of lhe Year by the 
BBA. lawyers selected for the award, 
created in 1972, are chosen based on 
tbcir service to Lbe BBA, the communi· 
ty, 1he slate and the nation, and on their 
professional achievements in law prac
tice. Hairston is a World Wnr U ve1eran 
who was awarded a bronze star, and he's 
served as a law school lostructor and is 
a Conner member of the ludicial 
Inquiry Commission. Among other 
awards, he ''""s named the 13irmingham 
Legal Secretaries Association's Lawyer of 
the Year in 1982. He practices wlth his 
son, William Hairston. la. 

1\vo anonymous donors have commit
ted a "d1allcnge" gift of $1.65 million 
to Thomas Goode Jones School of 
l~1w, al Faulkner University. The gift is 
part of the Fulfilling the Promise 
major gifts initiaLivc, ,vbich is designed 
to raise $3.6 million as the Scbool of 
Law heads loward the application 
process for lhe American Bar 
Association, this coming fall. ·rhe chal
lenge gif1, which will match dollar-for
dollar Ilic donations received from the 
law school's alumni and friends, 
requires that the maLdling donations 
be roised by Augusl 2005. • 

When Morgan County District Court Judge David Breland says he knows his 
heart is just ticldllg along. be means it literally. 

Since surgeons installed a stainless steel heart valve in 1999, Breland has been 
able to hear the valve dicking when all around him is quieL 

"People have asked me if it bothers. me to hear iL d icking; he said. "l think it 
would bolher me if l didn't bear iL dicking:• 

-Pn11/ Riggim. Deca111r Dally, lvovember 10, 2004 



Daphne Firm Holds Reception Honoring 
Retiring Supreme Court Justice 

J. Gorn1an Houston, Jr. 

J 
udges and lawyers from Mobile and 
Baldwin counties turned out at the 
Grand Hotel for a reception honoring 

retiring Alabama Supreme Court Justice J. 
Gorman Houston. Jr. The reception \\'aS 

hosted by the Daphne lim1 of Qtrin & 
McGlothren, PC. Andrew T. Otrin, a long
time friend, felt tbat Justice Houston's long
standing service to the Alabama Supreme 
Court should be honored in a special way. 
The reception "'as higbligbtcd by a video 
presentation of Jus6ce Houston's career, as 
well as live tributes given by Supreme 
Court Justice Champ Lyons and Citrin. 
Justice Lyolls described Justice Houston as 
"a prince of a man and as a justice, a great 
role model:' He s,1id that Houston's "love of 
the court as an instin,tion is simply unpar
alleled" and that he possessed ''all of the 
necessary traditional virtues, including 
"intellectual honesty." to do a stellar job on 
tl,e court. Justice Lyons emphasized that 
Houston '•acted \Vith great dignity" when 
he was d1rust into the position of acting 
chief justice during the Roy Moore/Ten 
Con1n1andn1ents crisis. 

During his 19 years of public service, 
Justice Houston has achieved numerous sig
oi6cant and outstanding accomplishments. 
He received his B.S. degree from Auburn 
University and his LLB. from tl1e University 
of Afabama School of Law, where, among 
other things, he was a member of the 
Farrah Order of Juris Prudence. He served 
as a law clerk for Chief Justice J. Ed 
Livingston and as a Judge Advocate in the 
United States Air Force. After practicing law 
in Eufaula for 25 years, he was appointed to 
the position of associate justice of the 
AJabama Supren1e Court in 1985, \,;as elect
ed to cl1at position in J 986, was re-elected in 
1992, was re-elected again in 1998, and was 
acting cllief justice from August 2003 to 
June 2004. He has wrinen 1,403 opinions, 
and J,304 petitions of certiorari have 
appeared in 400 volumes of the Afabama 
So. 2d. Justice Houston has worked hard for 

19 years to "restore the individual's citizens 
sense of duty and to expand the concept of 
judicial responsibility:" 

ln one of his campaigns, Justice 
Houston told a reporter, "Imagine what 
could happen on a court ,vith a majority 
of unusually able justices or judges, witb
out an agenda, devoting themselves to fair-

minded, top-cah"ber decision-making. tak
ing contested issues seriously and working 
through them with the utmost intellectual 
discipline?' Once in office, Houston made 
this goal for himself a reality. 

Among the crowd at the reception was 
Mobile Cow1ty Presiding Circuit Judge 
Robert Kendall, who served on the Judicial 
Ethics Panel clm removed Moore from 
office. Houston. KendaU said, ~'inherited an 
e.,traordinarily difficult job in an extraordi
narily difficult time. He devoted his entire 
energies and abilities to it." Justice Houston 
filled in the spot that was left open with 
Moore's departure until June of this year. 
A complete transcript of Mr. Citrin's live 
tribute is as follows: 

"Good evening. Thank you for join ing 
us. 

"We come here tonight to celebrate the 
life and career of a great public servant
Justice J. Gorman Houston, Jr. 

"For 19 years, he has served the people of 
Afabama with honor and distinction on the 
Afabama Supl'eme Court. For my entire 
career as a lawyer for the past 18-plus years, 

(Co111im1ed 011 page 144) 
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(Co111i111ied from pag< /4J) 

Jush~ Houston bas b«n th• one constant 
presence on our stnte's coun of Lm rcso,1. 
Mc has se.en us through some challenging 
and difficult times-from the wnve of tort 
reform me.1surcs which passed less than 
two )'tilrs into his first tmn in oilier, to tbe 
numm,us constitution.ti dullengts that 
followed, the ERISA pJ'l'-ffllption issue of 
the 1990s. tht arbittution ~ue. punitive, 
damage issues, and 01,1ny. m•ny others. 
Aud, that's just a small pan of I he dvil side 
of his 1vork. Ln addition, rcccn~y he navi
g.11ed us through d1e stormy wnters of the 
Ten Comrn.todments issue while serving as 
aaing chid justice. During those tumul
tuous months. his life W.I.! thrca~nod and 
his ear was vnndaliltd, and )~t hr remain<d 
calm and affable o.s always. As Justl~ Lyons 
just pointed out, Justice Houst<ln served us 
in so many unseen and unreported ways 
•nd for that ht d=rvei; 0111 heart felt 
rccognitioo and gratltudc. ·11tank you for 
your scervi<r, Justice Houston. 

"Sc>•tral people have asktd me why my 
firm w.u sponsoring this rectption to 

comn1cmorate Justi« Howton•s ~n'la 
on the Alabama Supreme Coun. I ~ 
my career 11s an appcll•te lawyer. From 
1986 tl1rough 1997. almost all my time 
was devoted to n,search and writing a11d 
Jnt1klng oral a.rguJnents on civil n,atte.rs. 
During those years, J had lhe good fortune 
10 work on m311y m,mcrs of first impres
sion and many coosti1u1ional chalknges. 
During those~ I argued many= 
htforc the Alabama Supmne Coun 311d 
sub111incd bundrtds of appclln1c bricls. 
During that time, 1he faces of 1J,c Alabama 
Supreme Court changed as they do, as jus-
1ices retire or new justices .rt voted into 
offiae. As I mention-,d, IM one constant on 
the coun was Justice Mouston. And, when 
I say constant, I don't mc31I jUSI in lhc 
physical sense of just hting there on the 
courL I mean it also in the intcllcaunl 
SCJlllC. You see, after you spend some time 
before n judge. arguing cnscs and rtading 
1hdr opinions, you get a glimpse into lh.e 
ch.racier of the man. As a judge. Ju.st.ice 
Houston's most abiding prcsffiO: on lhe 
court was his dedication 10 impartiality 
and 10 the rule oflaw. 

"Now don't get me wrong. out of the 
many maners r,-c bad before the court O\'er 

the years, Justict-Mouston h•s ruled against 
my dienfs positions on many, many oa;;i, 

sions. In fuct, there were mnny times when I 
11'11.S very disnppointcd and strongly dis
agreed with his decision. I fowc'Yer, it was 
not his votes that rew.aJ«I hls ch.V.lCtcr lo 
me, but it was the way in whlch "" weiu 
•bout bis work as • judsr that gen<er.uod in 
me profound admirnlton ond respcct for 
him as both a judge and 111ru111. 

"When n person becomes a judge, they 
undenake a very solemn and sobering 
1ask-<1ne that is almos1 supcr-hurn.tn. 
When • judge lakes the 0.11h of office. hr 
promises on C'lttything he holds most 
s.crcd to uphold the conMltut ions of the 
United States and of the State of Alabama. 
When he docs that. he cc,1$C$ 10 be an 
adVOClllC of a dicnt. J lc CC,1$eS to be an 
ad,-ocatc of a sped;,! ini,,rl.'$1 group or of a 
politic.,! party or <WO of• political or rcli
gjous ideology. While dc:ciding cases and 
contro•-mies lawfully before him, a judge 
ceases to be a Democrat or• Republican,• 
liberal or a conservative. pro-plaintiff or 

ASEMAKER ® 
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pro-business. We e.xpect that of all our 
judges. It is not easy. It takes real disci
pline, both intellectually and emotionally. 
There are tremendous pressures placed 
upon our appellate judges at all levels
the newspaper, ·iv ads, political PACS, 
political pa,1:ies, litigants on both sides, 
cri111e victin1s, and on and on. Judges arc 
not supposed to have constituencies. To 
avoid the politicizing of the judicial office, 
a judge must reach deep inside for the 
very best and most sacred part of himself 
to remain impartial and beyond the influ
ence of the politics of the day. 

"ln 111y experience as a lavvyer) \'t'Orki_ng 
before the court and observing it over the 
years, Justice Houston has been for me an 
inspiring example of a judge who suceecd
ed in that task. While I have not alwa)'S 
agreed with his decisions, or the rationale 
for bis decisions, J always knew that Justice 
Houston>s 1notive \\'as pure. his beliefs sin
cere and his decisions principled. What 
more can you ask of any judge? 

"I also learned that many times Justice 
Houston agoni1.ed over his decisions or the 
wordings of his opinions. And, he did that 
because he was sud, a dedicated man who 
understood the sacred trust and solemnity 
of his office. In essence, Justice Houston is a 
lawyer's judge, a judge's judge and a pure 
jurist. On top of that, he is a gracious, 
Southem gentleman, and be and Martha 
are always an absolute pleasure to visit with. 

''As Benjamin Cardozo once said of 
appellate judges: 'On ly e.xprns may be 
able to gauge the quality of Ian appellate 

judge's l work and appraise its signifi
cance. But their judgment, the judgment 
of the lawyer class, will spread to others, 
and tinge the common consciousness 
and the comn 1on fi1ith., Justice Houston, 
as a member of the lawyer class, who bas 
argued cases before you, and read count· 
less of your 1,500 reported appeUate 
decisions and socialized \vith you at vari
ous bar events over the years, I a111 here 
today to testify that your dedicated and 
principled service has spread to others 
and has been a magnificent example for 
aU judges to follow:· 

\ 

A video, wbich touches upon his child
hood and early years in the military and 
as a rather and grandfather and notewor
thy images from his jud icial career, will 
be ftlcd in the Alabama Archives in the 
invitation of the director of the Archives, 
Dr. Ed Bridges. A copy of the videotaped 
presentation, videotaped highlights from 
the reception, photographs, newspaper 
articles. and television at\vs reports are 
available upon request from the Daphne 
firm of Citrin & McGlothren, PC, at 
(866) 533-7766. • 
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CLE SEMINAR • ASB 2005 ANNUAL MEETING 

"It just might be that even in continuing legal 
education, rock and roll is here to stay." 

W
ho ever heard of opening a 
CLE seminar with the opening 
guitar riffs of a rock opera? 

Well, you have-now! "ETHJCS ROCK!'' 
is an a,vard·,vinning legal ethics se111inar 
presenting complex ethics scenarios as 
expertly performed parodies of some of 
the greatest rock-and-roll hits of the '60s, 
accompanied by acoustic guitar and sung 
by professional classic rock performers. 
The Beatles, The Who, Simon and 
Garfunkel, James Taylor, and others find 
their works transformed into new ver
sions that tell stories of lawyers facing 
ethical difficulties while somehow retain· 
ing the flavor and spark of the original 
hit songs-like "The Day My Ethics Died" 
(Americn11 Pie) and Swm ,md Pai11 (Fire 
n11d Rni11) . Past participants in thfa inter
active scn1inar give it rave reviews: 

"Entertaining and infonnative
by far the best ethics seminar 
I've attended." 

"Fantastic! I've never sung at a 
CLE seminar before.• 

"Legal ethics is a fascinating 
topic, and yet it has a terrible 
reputation for making boring 
seminars," says Jack Marshall, 
of ProEthics, the consulting !inn 
that created the seminar. "How 
can you be bored when there is 
a smile on your face, you're 
tapping your foot and maybe 
even singing along?" 
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Disciplinary 
Notices 

S1cphcn Duane Fowler, whose 
whc~hou 1s ore unknown, 
mus1 unswcr 1he Alabama State 
Bnr'$ formal disciplinary 
charges wilhin 28 days of 
March 15, 2005, or, 1hercoftct, 
the allcgntions eont.1incd there
in shall be deemed admimd 
and appropriate discipline .sruJl 
be unposed •g3inst him in ASS 
No. 04-31{A) by Ille 
Disdplin.uy Boatd or the 
AL1bama S101.< llu. 
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Reinstatements 
The Alabama Supreme Court entered 
on order b.i.scd upon the d<cision of the 
Disciplinary Board, Pand Ill, reinstat
ing Basemrr attorney Richard Larry 
McOcndon 10 the practi« of law in the 
Stal< of Alab.lm, dTcctMe Jllllll4l)' 4, 
2005. IPtt. for Rtin. No. IM-051 

1"hc Alabama Supreme Coun cntued 
an order based upon Lhc drcision of 
1he Disciplinary Board, Panel Ill , rcin
stoting Birminglmn ;tt1orney Jacob C. 
Swygert to the prnctke of law In the 
St.tle of Alabama, elTcciive November 
11, 2004. IPct. for Rein. No. 04-03] 

Transfers 
Huntsville attorney Ronold Frank 
Sub<,r wns tmnsftncd to disability 
m.acti,c i!OtUJ pu,suan1 to Ruic 27(c), 
A/a/,a,nn Rules of Disdpli,111ry 
Prottd11r<, effcctn-c l'lovcmbcr 22, 
200,t [Ruic 27(c); Ptt. No. 04-06) 

Binningham anomey Adam L Thrash 
was tmnsfcrred U> disability inactive 
sta r us pursuont to Ruic 27(c), Alnbnma 
R11/es of l)/sdpl/11nry Proced11re, effec
tive lanuory 4, 2005. [Ruic 27(c); Pet 
No. 04·071 

Suspensions 
Somerville onorney Rllndol Dean Beck 
\\';IS summMily suspended from the 
pracucr of law in the St.tic of Alabama 
pursuJnl to Ruic 20(1), Alnbamn Rules 
of Dilripfowy Proudure, by order of 
the Oi;,ciplinary Commission of the 
Alabama State Sor dared Dcccmb<,r 3, 
2QO.I. TI1e Dbciplinary Commission 
found that llcck", continued practice of 
low is causing, or is likely 10 cause, 
immedlnle and serious injury to his 
dic nts or 10 1 he public. I Ruic 20(a); 
Pei. No. 04· 18 I 

Florence ouorncy Busil Timothy Case 
was intcrimly suspended from the 
prJcticc of law in the State or Alabama 
pursu.uil to Rule 20(a), Alnbomn Rules 
of Dilrip/11111,y Pr«trlure. by order of 
the Disciplinary Commission of the 
Alabun• SIJIC 8.ir, dated Sq,tcmbcr 
27, 2004. The Disciplinary 
Commission found that Case's contin
ued pmcticc of law is causing, or is 
Ukely to en use. immediate and serious 
injury 10 his clic111s or 10 the public. 
I Rule 20(n): Per. No. 04-013] 

Birmingham attorney Richnrd Charles 
Frier WIU intcrimly suspended from 
the prne1ice offow in the Stnte of 
Alabama, pursuant to Rule 20(0), 
A/41/Hlma Rules of Olsdpli11ary 
Proad11rc, by order of the Disciplinary 
Commission of the Alabama State Bar, 
e:ffcctive Januuy 12. 2005. The order of 
the DiSC1plinary Commission wu 
based nn • pNition filed by the Office 
of Gmeral Cowml evidencing that 
Frier had willfully neglected client 
111aucrs. r.-,ilcd t.o co111n1unicatc with 
clients nnd foiled to account for client 
funds held in Lnist, and that such con
duct was continuing and causing or 
likely to cause immediate and serious 
inju ry to his d icnrs and the public. 
[Rule 20(Q): Pei. No. 04-JOI 

On September 23, 2004, tbe 
Disciplinary Board. Panel V, of 1he 
Alabama StJIC &r, occcp1ed Huntsville 
11uomcy D.avid Ashby Thomas' condi
tional guilty plea 10 violating rules 1.3. 
U(a)and l .4(b), Alnbamn R11/es of 
Profmio11nl Cond11a, '11ld ordered tha1 
he be ,uspcnded from the prnclice of 
luw ht the Sl'ate of Alabama for a pcri· 
od of one year. 1"he one-year suspen
sion wiU run concurren1ly with a one
year su, pension 1hat Thomas received 



in ASB No. 03·64(A), which became 
effective January 24, 2004. Thomas 
agreed to abandon any claim for 
unpaid attorney fees and to make resti· 
tution in the amount of $3,SOO. 
~J'ho1nas \'/as rei nstated to represent a 
client in a divorce mat1er. After he was 
retained, he took a six-week leave of 
absence without notifying the client, 
returning about 11\"0 \\"eeks prior to the 
scheduled trial. Thomas was unpre· 
pared for trial and failed to conununi
cate with the client regarding the mat• 
ter. IASll No. 02·247(A)J 

Gardendale attorney John Scott Starkey 
was swnmarily suspended from the 
practice of law in the State of Alabama 
pursuant to Rule 20(a). Alabama Rules 
of Disciplinary Procedure, by order of 
the Disciplinary Commission of the 
Alabama State Bar, dated September 21, 

2004. 11,e Disciplinary Commission 
found that Starkey's continued practice 
of law is causing. or is likely to cause, 
immediate and serious injury to his 
clients or to the public. !Rule 20(a); 
Pet. No. 04- 12] 

Arab attorney Johnny t,,e Tidmore was 
interimly suspended from the practice of 
law in the State of Alabama pursuant to 
Rule 20(a), Alabama Rules of 
Disciplinary Proced11re, by order of the 
Disciplinary Commission of the 
Alabama State Bar, effective October 29, 
2004. The order of the Disciplinary 
Commission was based on a petition 
filed by the Office of General Cow1sel, 
evidencing that Tidmore was intoxicated 
at a hearing in MarshaU County District 
Court. [Rule 20(a); Pet. No. 04-021 

Mobile anorney Slade Gordon Watson 
was suspended from the practice of law 

in the State of Alabama for a period of 
one year, effective December 7, 2004. 
The suspension was based upon the 
decision of the Disciplinary board, 
Panel V, of the Alabama State Bar. 

Dw·ing the course of Watson's repre
sentation of a clicllt, Watson obtained 
personal, confidential information 
from the client, and used the 
lawyer/client relationship and the con· 
fidential infonmtion to take advantage 
of the client and to exert w,due inAu· 
euce and control over the client in 
order to engage in a sexual relationship 
with the client, violations of rules 
1.7(b), l. 8(b), 8.l{a), 8. 1 (b), 8.4(a), 
8.4(c), and 8.4(g), Alabama Ri,les of 
Professio11nl Co11d11c1. fASB No. 00· 
277(A)J 

(Comim,ed on page 150) 
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Disciplinary 
Notices 

Cullman anorney Frank \Y-illiams, Jr. 
was summarily suspended from the 
practice of law in the Stale of Alabama 
pursunlll 10 Rule 20(a), Alabama Rules 
of Disclpli11nry Procedure, by order of 
Lhc Disciplinary Conm1i$Sion of 1he 
Alabama Sin" liar, cffcc1lvc November 
16, 2004. The order of the Disciplinary 
Commission was based on a petition 
filed by the Office of General Counsel, 
evidencing 1ha1 Wllliams had failed to 
rapond 10 requ~u for information 
from • disciplinary authority during 
the counc of• disciplinary in=tiga
tion. (Rule 20(• ): PeL No. O,H7 ) 

On October 29, 2004, 8esseo>tt attor
ney Herbert Jodd Pawwal r«.eived a 
public rq,rimand without general pub· 
licarion, for violations of rul~ 1.3 nnd 
8. I (a), Alabama Rulr.s of Professumnl 
Q,ndtttt. In March 2000, Ms. Seals hired 
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Pawwal 10 rq,rcscnt b..- in an automo
bile accident ~. The fee was a contin
gent 2S pcr«n L Ms. S<-als' vehicle had 
bun struck by a truck owned and oper
ated by Golden Flake Foods. Fawwal 
advised Ms. Seals thnl he would retrieve 
her vehicle from l!llis Wrecker 
Company in order to hove the airbags 
inspected. Ms. Seals was notified by Ellis 
that uni~ lowing and stornge fees of 
$243 were paid by April 13, 2000, lhe 
,·chicle would be sold. Ms. St:iJ.s brought 
a cb<Ck 10 fawwal's office for the towing 
11.11d stooge chugrs. The ch<Ck was 
cbtcd April 3. 2000. Fawwal dtposited 
the check and it cleared Ms. Seals. 
mother's o«ount oi AmSouth Bank on 
April 13, 2000. FaW\val made no dl'on 
10 procure the wrecked vehicle from 
Ellis w1til April 15, 2000, at which time 
be was told thn1 it had been ,;old. ln 

October 2002. M$. Seals tcrmin;itcd 
Faww.il because of his fitilurc to take 
any legal action against Golden Flake. 
On Mlly 16, 2002, she filed a complaint 
with the Alabamn Stole Bar. In Fawwal's 
response to 1hc compfoi111, one of the 
issues dealt with Fnwwal's failure to 
retrieve the wrecked vehicle prior to its 
sale by Ellis. In defense of that failure, 
F.1ww11i statt.d Iha! Ms. Senls did not 
give him a check for the money owed to 
E1lu until April 30, 2000. Fawwal was 
weed to produce 5011\e bank records 
supporting this ,15S<rtion, but he n~·er 
did .so. M$. Seals' bank records dearly 
showed oth..-wisc. (ASS No. 02-168(A)I 

On December), 2004, Birmingham 
auorncy wntiam E. Frid. U rccch'Cld a 
public reprimand without general publi
colion In four sep;irnte matters. On 
August 14, 2002, the Disciplinary 



Commission accepted Friel's conditional 
guilty pica. ln exchange for the plea, the 
Disciplinary Commission dissolved a 
summary suspension that had been 
imposed because of l'riel's repeated fail• 
ure to respond to requests for informa· 
tion from a disciplinary authority. The 
Disciplinary Conunission ordered that 
he be suspended from the practice of law 
in the State of Alabama for a period of 
91 days, but stayed the suspension pend
ing successful completion of a two-year 
probationary period. The Disciplinary 
Commission further ordered that upon 
successful completion of probation, the 
9 1-day suspension would be set aside 
and Friel would receive a public repri
mand without general publication in 
ead1 case. TI1e facts upon which the deci
sion of the Disciplinary Commission was 
based are as follows: 

In ASB No. 01 • l 58(A), Friel pied 
guilty to violations of rules 1.3 and 
8.1 (b ), Alabama R11les of Professio11al 
Co11d11ct. He failed to file an appellant's 
brief on behalf of his client. He was 
removed as appellant's couJlsel and a 
copy of the order relieving him from 
the case was forwarded to the bar. Friel 
failed to respond to requests for info,. 
mation from the bar. 

In ASB No. 01-311 (A), Friel pied 
guilty to violations of rules 1.3, 1.4(a) 
and 8. l(b), Alnbnmn Rules of 
Professional Conduct. He failed to file a 
bankruptcy petition on behalf of his 
client and failed to communicate with 
his cliem. Friel also fuiled to respond to 
requests for information from the bar. 

In ASB No. 02-38(A), Friel pied 
guilty to violations of rules 1.3 and 
8.l (b), Alabama Rules of Professional 
Conduct. He failed to file an appeUant's 
brief on behalf of his client. He was 
removed as appeUant's counsel and a 
copy of the order relieving hin1 from 
the case was forwarded to the bar. Friel 
failed to respond to requests for infor
mation from the bar. 

In CSP No. OJ-773(A), Friel pied 
guilty to violations of rules 1.3, l.4(a), 
Alabama Rules of Professio11al Conduct. 
He ,.,.as retained to represent a client in 

a divorce. More than a year passed and 
Friel still had not filed the divorce 
pleadings. The client was unable to 
communicate with him. Friel did not 
file the divorce witil after the client 
filed a complaint with the bar. [ASB 
nos. 01-ISS(A), 01-31 l (A), 02·38(A) 
and CSP Ol-773(A)I 

On December 23, 2004, Montgomery 
attorney Gwendolyn Thomas Kennedy 
received a public reprimand without 
general publication for a violation of 
Rule 1.7(a) !conflict of interest: general 
rule], Alnbnma Rules of Professumal 
Conduct. On or about December 3, 
2002, Kennedy was hired by Thomas 
Ash to represent him in a divorce. Ash 
paid Kennedy $2,000 for this representa
tion. Mr. and Mrs. Ash later reconciled, 
and the divorce proceeding was termi
nated without the entry of a decree. Very 
shortly thereafter, Kennedy filed a joint 
Chapter 7 bankruptcy for the Ashes. 
Mrs. Ash claimed that Kennedy did not 
have authority to file a bankruptcy on 
her behalf. Tiie Bankruptcy Court was 
"troubled" by Kennedy's purported rep
resentation of Mrs. Ash in a bankruptcy, 
so soon after abandoned divorce pro
ceedings, in which Kennedy opposed her 
interests. The Bankruptcy Court notified 
the bar about what it perceived to be a 
violation of the conflict of interest rule. 
Mr. Ash's complaint was already pend
ing, on other grounds, at the time of the 
Bankruptcy Court's notification. The 
Di.sciplinary Commission concluded 
that the Bankruptcy Court's concerns 
were well founded. [ASB No. 03-62(A)J 

Oo October 29, 2004, Montgomery 
attorney Mickey John Glen McDermott 
received a public reprimand without 
general publication for a violation of 
Rule 4.S(c), Alabama Rules of 
Professional Conduct. On March 22, 
2002, a client came to McDermott's 
office unannounced to sign an affidavit 
McDermott had prepared for him. After 
the dient signed the affidavit, 
McDermott realized that the notary in 
his office was not available. McDermott 
then signed the notary's name to the 

affidavit as notary, and affixed her 
notary's seal to the document. The affi
davit was filed witl1 the circuit cowi as 
an attachment to a summary judgment 
motion. When the notary saw the affi
davit in the file, she notified 
McDermott's partner that she had not 
notarized the affidavit and did not k.11ow 
who had done so. When McDermott's 
law partner confronted him, 
McDermott admitted that he had forged 
the notarization. McDermott's law part
ner requested that he self-report the 
matter to the bar. A lawyer caUed the bar 
on McDermott's behalf arow1d April 9, 
2002, but no file was opened until the 
matter was reported by another individ
ual, Jay Lewis. McDermott later had 
another affidavit prepared and properly 
notarized, but it was not substituted in 
the court file prior to Lewis' complaint 
to the bar. [ASB No. 03-123(A)] 

On October 29, 2004, Birmingham 
attorney William Kevin De1Grosso 
received a public reprimand with gcner· 
al publication for willfulJy neglecting a 
legal matter entrusted to him and fail
ing to respond to requests for informa
tion from a disciplinary authority. 
DelGrosso was appoimed to repres.:nt a 
defendant on appeal before the 
Alabama Court of Criminal Appeals 
and failed to file a brief on behalf of his 
client ,vithin the time allowed by the 
Alabama Rules of Appellate Procedure. 
Although notified of this deficiency and 
aUowed additional tin1e to correct the 
deficiency by filing a brief with the 
Alabama Court of Criminal Appea.ls, 
DelGrosso fuiled to do so. This resulted 
in his removal as appointed counsel and 
the appointment of new appellate coun
sel by the Circuit Court of Jefforson 
County, which caused a substantial 
delay in the criminal case. During a for
mal investigation conducted by the 
Alabama State Bar into DelGrosso's fail
ure to comply with the rules and orders 
of the court, DelGrosso railed to timely 
file a response to the request for infor
mation by the Alabama State Bar. [ASB 
No. 98-280(A)) • 
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Classifieds 

RATES 
Members: 1wo ,..., llsl,ngs or so words or 
less pt,r ll<l, membcr. per calendar year, 
EXCl!l'T for"posltlon w:uned" or"'po<i1ion 
offcrtd" llsiings-535 per in.scnloo of so 
words or ICS$. S.50 per •dditionlll wold. 

No1ut1crubers; $35 per Jnsercioo of so 
word~ or le!$, $.50 per ,,ddillonal word. 

Classified copy and paymcn1 mu,st be 
received according 10 the following pub
lubing schedule: Morch 2005 lJsuc-d uc 
January I, 2005; May 2005 luuc-duc 
Marth I, 2~. NO dc,dlinc d<IL'mioru 
will be made. 

Swd dw1ficd copy •nd p;1yrncn1 10 
Kimberly S.rnh,n. P.O. Box 41 S6, 
Mon1gomrry 36101-4156. Make ch«.lt or 
money order P>)">ble 10 The Alabama 
U1Wft'' Owirst<h. 
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Services 
• BILINGUAL ATTORNEY: From cJ,e ·c;1y of 

E1ernal Sp1ing" George 8. "Hoss· Foss, Esq. 
sands ·Groo1ings· as tl>e only lawyer in 
Cuomavaco listed bv Martindole,Hubbell. 
Admlned In Alabama 1951, Rondo 1958 lnot 
admhtod in Mexico! but represents Engnsh 
speaking chonts working bihngually wnh 
Mexican obogooos/1,cenclados/nolallOS coun
trvwide whore h1$1o,y and experience counL 52 
{7771317-0594 

• DOCUMENT EXAMINER: baminauon of 
quas1)0ned ctown..ts. Cendied ~ hand, 
wr,hng and doainent e.<arrn!t ~ 
years' experience ID aft furans,c documenl JWob
lems formeily. thief quosuoned dowmem aoa· 
ly$I. USA Crim,no1 lnvest,gation laboratories. 
Member. ASODE. IAI, SADA:: NACOL Resume 
and fee schedulo upon 1equost Contact Hans 
Mayer Gidion. 218 Menymont Duve, Augusta. 
Georgia 30907. Phono (700) 061).4267 

• OOCUME.NT EXAMINATIONS: Bcard,certi
hed handwn11ng and document examiner. over 
20 years' OJq)Gfience: testified 1n suns and fed
eial courts. Reurtld senior doc:ument examme,, 
At.1bama Oept. ol Forenstc Sciences. Member: 
AmerlCan Acumy ~ Soences. 
Sovtheastem Assn fotlnSIC Docunem 
baminlls: Amencan Soaety OuestJOned 
aoa-n Examinss (pnMSionafl. Comacl 
lfdlald A Roper., 7956 l/iltqln Road 1141. 
Montgome,y 36116 Phone (3341356-7856 ra. 
(3341260-2552 E·matl ndlrr,pet@aol.axn. 

• MORTGAGE EXPERT WITNESS: Twenty,s1x 
yca1s· cxporionce. state and MBA licensed. 
Areas ol expertise. Loan qualifying, disclosure. 

David Dillard 
Architect AJA PLLC 

Expert Witness 
Jackson, Mississippi 
Call: (601) 209-5061 

www.daviddiJlard.com 
ddillnrd@jam.rr.com 

Member .~IA. CS/ 
NCARB C,:nified 

Lk.iettH·,1111 Alatxuntt, Ll>11/1lt1n'1 tuul /.fis~·lssf1,pl 

secondary marloting, undelWriling, closing. 
servicing, epp<oisal, proprn1ty of HUD closing 
statemoou. and fraod, References available. 
Contact Phillip G. Cantrell. (3341396,noo. or•· 
mail phtlcanCballsou1/h not. 

• TRAFFIC ACCIDENT RECONSTRUCTION: I 
have reconsuucted over 3.000 traffic accidents 
In Z3 statos on highways, SUB1!ts and railroads 
lnvoh11ng uucks. vaos. cars. motortyefes. pedes, 
11ians. and 11a1ns Ccmiiuter-gene<ated draw
mgs art Pl1fl(ll1d 10 1 llustratt my op<mons. Cwt 
Ji ye,n' 8'j)811ence in 1eccnsttuCtJOg acci
dents. 8oaro-artlfotld bv ACTAR CaD John T 
BalSS tou.lrae lllJOl 299-S950. 

• HANDWRffiNG EXPE!IT/RIRENSIC ODC\J. 
MENT EXAMINER: ABFOE~fied. fonne,fy 
chief. Quen,onod Documents DivlSIOII, U.S. 
Almy Ct11111n1f lnvost,gat,on labosatorv. 
Am01icon Soc:loty of Oueslloned Docirnent 
Examiners. Amorlcon Academy of F0tensfc 
Sciences. Civil and crirnlnol cases ecceptod. 
Farrell Shiver. Sh1ve1 & Nelson Document 
Investigation Laboratory, 1903 Lilac Ridge Drive, 
Woodstock. Goorg,o 30189 Phone 1770) 517-
60(Xj 

• INSURANCE EXPERT WITNESS BY TIIE 
MINUTE: Fony years' expenerce. tncludlng 2S 
years' mt.~ IIISIJl1lnCe C011$Ultmg 
P1e-r1hng avaluauon. deposlbGI. tesnnmf 

Pal,cy-., captMIS. excess, deduclibles. 
sett- · agency and drroa-,ence . 
bidd,ng. ~t. policy review. workers' COl!l
pensauon audit, modrficauon review. fee.oruv 
property loss mlstance Contact Douglas F 
M1flcr. Membot SR MC. IB00) 462-5602 01 

(2115) 99S-ooo2 Binningham. E,maif. 
111im@${J6lld(actory.no1 

Drainage ond foundation 
EIFS (S.v,uhetic Stucco) 
Waler lnlrllsion/ Vapor 
Co~truction Defects 
Matcnal/Producl Failures 
Mold!Mtldcw/Leaks 
Site Inspection~ 
Repair SolutiortS 
Detailed Reports 
Photo 011d Video Support 



• MEDICAL EXPERT WITNESS: Two 111ous.Jlld 
medical malpractice e.qien w11nesses. al I ll)e' 

, .. lbeS. flat mte rafarals. Yoor .. 1,sfac:1ioo 
gua,lll1lnCl Or~ a pcr.verlut c:aa wly,is 
by vtUlfan MO speoahslS. fa, a klw flat fee. 
Con1att Med·Mal EXPERTS. Ince 
wwwmedmi!IEXl'ERTS.t:IXII. 1888) 521-3601 

• LEGAL RESEARCHJWRm NG: Allomay with 
12 y,!nis' o•porloll(e In appellate practice In 
both state ond lederal courts. I am availoblo to 
,eseateh issues end 10 assist witJ, brief or 
motion p,epennlon. Contact Mr/ L Peake, 12051 
824-6370 Of peakelawCao/.a,m 

• SECURITY EXPERT: Acls ol violefa. securi!Y 
Mgl,genc,t and premises liab!brt loll(latJOO. fll)e. 

......,h. robbely. llllldef. bdnapp,ng, worlcp1ata 
YJOlonco EltleJ\$Ml notice and toreseeab,hl\' 
a.penonce In case analys,s revig,y, 1epot1.,. 
counroom and deposition uistimony. Premises 
llebllil'( notice and foreseeabilil'(· apanments, 
bars. fast food. molls. motels, parking lots, 
schools, special events, guards..:ontract vs. p,n. 
prieta,y supcr,iJl011-managemen1, use ol fO<Ce 
pet pnv.:118 sea,nty-porice. Security negligo,u 
nota and lomeeability. policy, supeMSIOn. 

lrllJnlllO hl:ing. frmg;amntion-finn!). secooty 
survevs. llOIJC8, toreseeabifny. quanuiatow. 
qualrtatr.11 111118 a>llecuon and anatys,s. geo
graphical prol1bng, contract and proprielary 
10curlty guord$/off-lluty pofice. former police 

Robert 

academy direcwr. slllte v,otence uni! d1rect0r. 
Slllte PO.S.T dotector lpolrce offtw llllndards 
and trair.ing). ClllpO<illl ICICOO!y dinaDc. and 
lefUed ful profllSIOl of _,,,ty rnanagemenL 
Trainer of CLE. S8Cl#ll\'. tell IISli:t, l1Sllllll1Ce. 
police. national PublJShod author, pee< awards. 
board appointmentJ, 2002 Wlnrer Olymp,cs 
security evaluatOI. Creaior of tl1e "Pred.ltorv 
l't'evenllon Mat~· Boorikerur,ed professional 
criminologist securil\'/pot,ce spec;lolis~ securi· 
!y/police lorensica uamlner, seaJrity traine, 
IDABFE. IJA81.EE. CHS.Ill. CST. CSS. CPO. NAPS. 
IAPSC~ To ~ IN case. con1ae1 John 
l.anllri. I'll. o_ MBA. 1111ml 628-3496 r« 
parti:ula,,. go IO ....,v-,/)llli#lilCltalm. 
IOa!me, Faahope, Moblltl 

• BRIEF WRmNG AND lEGAL RESEARCH: 
Formei staH auomoy IOI the Alctbama Coun of 
Civil Appeals p1ovrdes legal rosearth, prepara
tion ol motions, lcgol ni-0momnda and briers on 
any legal lssuo. Contact Ben Allon at (205) 941· 
0356 or e-mail elbertSJJll1nOyahoo.com 

• PROFESSIONAL ENGINrnt EXPERT WIT· 
NESS, ACCIDENT RECONSTRUCTIONIST: 
l't'olesslllllil e,,g._ wnh 2$ yea,s ol inachln
lC'f. onduslnal, COOSUUCIIOII. aalO!y. $1111Ct1ral. 
OSHA. bu,lding codes. elllCfflObile ICcidenu, 
produt1 liabili1V and pulp I!, paper e,.peoence.. 
Cemfied Accident Reconstruc11on1S1-
NOl1hwes1em University Plalntlll or delense. 

E. Perry 
Mec hani ca l Engi n ee r 

E xp ert W i tness 
• BSME Norwich University •MSME u high University 
• Adju nct Professor ol UAB •Owner of 2 patents 

JO y tan of dlvusift<d up,ritt11rt as pt'obkm 1ob•u aJ.: 

• Po" er Pt:mts • 1-"!IKlric Fu~ 
• lmn & Sted mills • Cement & Llnte Plant.t 
• Pulp &: Paper mills • lndusuial Construction SH"' 

• Chemloul &: Petroch t mlcal l'laolS 

Al, Prof. License No. 9078 
TcleJ>hone 205 985-0727 per ryr1022@cs.com 

Robe<l I lolben, P.E, (205) 221·3S88, Fax !2051 
295-3876 robbytlrw/ben.CtJm 

• RLE MANAGEMENT FOR LEGAL PROftS. 
SIONA1.S! Dilc0ption$. lllc. offas the moll 

effKlrle. effceit and 51ff1Ple method of file rn111-

egernom and smrage available. Let D19C0pbons. 
Inc. conven your files to d",gital images. index 
tl1em acconfrng 10 your specttic needs and deliver 
to you • c01npu1er disk; ,-Aleta one mouse clod< 
inkos vou io o caystBI cleaI image of your file, 
re.idy 10 JIYlew. print 01 even e-mail Contact 
o,sc:Optlons. Inc. 2370 Hillcrest Rd . SUJtB G 
#181, Mobile 36695. Pl1one 251-656-4117 
E-nllld T~CtJm. Web site: ---'*~ • ENGINEERING/CONSTRUCTION EXPERTS: 
Soils and foundations. sUlJtlUral. drainage. 
mech.lnical, roofing, electrical. process choml· 
cal, EIFS (stuccol, mold and mildew, HVAC fOI 
rosidontlol housing. industrial and chemical 
faclllllas, pipelines, compmssor stations, com· 
meraol buildings. al1d pon structures. BloJtlng 
dam;ige assessmenL Provide expar1 conwuc-
11on cla11111 and dlSjJU!e analysis. PnMde corn
pullf anamauon of SIIIJCtlJlal behavior al'ldlr 
loads. ~ testity,ng e,pe,1s wl1h lrcens
as and Cl1dslrials. PE licenses II AL MS. LA. R. 
SC Contact Hal IC. Cain l'hrJie 12511661-2005 
E·mall hal/.-ca1n@i10l.com. Web si1e. 
www hkr:ain com 
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• LEGAl/Tl:CHNICAL RESEARCH: How mud, is 
yolll time worth7 Search. Inc. provides las~ P«I· 
fessional and affordable research to small and 
medium firms and solo practitioners. Flat-fee 
ptlcing provided by an experienced database 
researcher. Contact Paul Steensland at (314) 754-
8410 or e-mail pau/@searchincoqxxaced./nfo. 
Web site: ww.v.searthillco,{)O{tlted.in/o. 

For Sale or Lease 
• GARDENDALE LAW OFFICE: Office with bal, 

cony access available at 861 Odum Circle. 
Gardendale. Two StOl'f brick building off 
Fieldstown Road. near Super Walmart and Jim 
"N Nicks Restaurant. All ancillary services 
available: receptionist conference room. tele
phone with voicemail. copiB<, fax, DSL internet 
connection, and office furnitum available. 
Contact Rita B<iles at [205163 l ·9887 or e-mail 
at rbriles@belJsourh.net. S625.00 monthly mnt. 

• SOUTHSIDE. 1117 22ND STREET. Offices avail
able from S575 (including hi-speed internet. 
phone. rax, oopier, parldng, all utilities) Virtual 
office also available. for those needing limited 
cooference room time. Call Tom Plouff. Esq. at 
120S111s.2re9. 

• OFFlCE SPACE IN AUBURN: Law office in 
professional building in Auburn 1hree blocks 
from campus. Single office. $350/mo.; wilh 
secretarial space. $425/mo. Conference room, 
kitchen. parking. Optional: Fax. copier and Inter
net ser.tices. (334) 821-9981. 

Positions 
Wanted/Offered 
• SUBROGATION ATTORNEYS NEEDED: 

National insu,ance company seeks local subro· 
gation anorneys. Respond to United 
Subrogation Ser.tlces. 980 N. Michigan Avenue 
#1400, Chicago 60611. 

• CIVIL DEFENSE LITIGATION ARM in Mobile 
has an immediale opening fOf a litigator wilh 
one to five years experience; competitive salary 
and benefits. Send resume in confidence 10: P.O. 
Box 1943. Mobile. AL 36633: Facsimile: 251-432· 
3:300; or e-mail: ebm@emcd011,wghlawcom. • 
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AMERICAN 
LEGAL ~'41#139=1 ~ 

IYT1ere l m11y ers Look fo r la wyers 

Attorney Search 
• Perma nent Placemen t 

• Temporary Placeme nt 

• Firm Me rgers & Acquis itions 

www.AmericanL egalSearch .com 

Birmingham 
Nationwide 

Richard G. Brock, Esq. 
richard@americanlegalsearch.com 

(205) 930-9811 
(800) 930-9128 

Brannon Ford , Esq. 
bra11non@americanlegalsearch.com 

Atlanta Birm ingham Memphis Miami 
Nashville Tampa New York Los Angeles 

Support Search 
• Paralega ls 

• Lega I Secretar:i es 

• Lega l Assistan ts 

www.ApexLegalSupport.com 

Bir111i11gha111 
Nationwide 

(205) 337-1001 
(800) 930-9128 

Ja son Peevy, Esq. 
jason@apcxlegnlsupporLcom 
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T H O M SO N 

w r sT 

WestlaW- Ut.igator can help 
you 1n every aspect of your case 
and at every stage of the process. 
It puts all your key htigation 
resources 1n one place to save 
you tfme. 

From a single source, you can 
search briefs. criminal records, 
access dockets and more. See the 
new blue of Westlaw l.rtlgator 
for yourself Help with every case, 
every step. every day 

For more information, 
call 1-800-762 -5272 
or goto 
westlawlitigator .com 

Westlaw. Litigator 


