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Attorneys Insurance Mutual Telephone (205) 980-0009

of Alabama, Inc. Toll Free (800) 526-1246
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Look for Long Term Disability Member mailings this Spring

Benefits of the plan: PROGRAM ADMINISTRATOR:
* Available to Members under age 60 who are actively at work ISI
* Payable after waiting periods of from 30 to 180 days —
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“As a lawyer and a judge, I
realize the need for a single
resource for the i
and diverse body of domestic
violence law. To meet this
need, ABICLE will publish
Domestic Violence Lawin =~
Alabama == a compilation of
Alabama’s domestic violence
law, criminal and civil,
statutes and cases. | invite
you to register for ABICLE’s
domestic violence law seminar
on May 20, 2005 and receive
a copy of this important
publication.”

Judge Pamela W. Baschab

Alabama Court of Criminal
Appeals

Montgomery, Alabama

- .

THE UNIVERSITY OF

ABQCLE ALABAMA

Alabama Bar institute for Gontinuing Legal Education SCHO OL OF LAW

Call ABICLE at 1-800-627-6514 or 205-348-6230 for program information.,
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Bayou La Batre, Alabama

Nestled along the peaceful shores of the Mississippi Sound, on the Gulf of Mexico,

Bayou La Batre is known as the Seafood Capital of Alabama. Located 15 miles southwest of
Mobile, Bayou La Batre also has a significant shipbuilding industry. Founded in the late
17005, the name of the city originated from a battery maintained there by France.

Each year, the city hosts the nationally known “Blessing of the Fleet” event.

(For more information, visit www.gulfinfo.com/bayoulabatre.)
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United All Over
Our Land

Everywhere you live in Alabama, you can find a LandAmerica representative nearby.
We are where you need us, when you need us. As your source for real estate
transaction services, induding title insurance, our representatives are knowledgeable,
professional and respond with foresight and innovation to your changing needs.
Whether your next transaction 1s complex or simple, call us to expenence the
LandAmerica difference.

n Land Amer ic a Commonwealth Land Title Insurance Company

Lawyers Title Insurance Corporation
Transnation Title insurance Company

LandAmerica Finandial Group, Inc. » 2200 Woodcrest Place, Suite 330, Bimningham, AL 35209
Phone: (800) 831-6807 - Fax: (205) 868-1011 « wwww.Jandam.com

Michael E. Riddle - Vice President, Area Manager/Counsel - mnddle@iandam.com
Foster Goodwin - Agency Representative « fgoodwin@landam.com

Clark W. Cain - Senior Undenwriter - ccain@andam.com

Rebecca E. Manasco « Agency Representative « rcrook@landam.com
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Lives After Them

ohann Gottfried Cullman (1823-

1895) was a lawyer who founded a

German colony in the county that
now bears his name, Having a deep inter-
est in the welfare and problems of the
immigrant settlers, he functioned as
"judge, banker, doctor, minister, real estate
agent, and ticket agent™ in the early days
of the settlement. Using the wealth he had
acquired from his lucrative law practice,
he purchased several thousand acres of
land for his settlement, He sold the land at
a very low price to allow settlers to acquire
a plot of ground they could call their own.
He donated more land for churches, a
park and a cemetery. In his Jater years, he
devoted his time and energies to creating
jobs for the citizens of Cullman. The town
prospered and thrived under his fatherly
attention and care.

Houston County was also named for a
lawyer, George Smith Houston (1811-
I879). He served nine terms in the
United States Congress, two terms in the
U.5. Senate and two terms as Alabama’s
governor. He is credited with ending the
Reconstruction Era in Alabama. During
his terms in office, the Alabama
Constitutional Convention of 1875 was
held, the public school system was reor-
ganized, and the Alabama State Board of
Health was established.’

In 5t. Clair County, we find Judge John
Washington Inzer ( |834-1928) as one of
the incorporators for Pell City. After
serving as a soldier and being held asa
prisoner of war during the Civil War, he
returned to 5t. Clair County. He was
appointed probate judge soon after his
return, and accepted the appointment



although he was still ill from his impris-
onment. He lived a life full of service to
the public,

At first it amazed me, the role that
lawyers played not only in founding, but
also building, practically every county and
community in Alabama. Since taking
office, I have visited and addressed many
local bar associations, ranging from the
smallest and most rural to the largest
urban areas in our state. Prior to my visit-
ing each bar, my paralegal conducted fairly
extensive research on each county where |
was headed. Like the stories above, every-
where we looked, lawyers played a pivotal
role in sometimes the founding and always
the development of the counties and com-
munities. In fact, in almost every case,
lawyers and judges had great influence,
comprising the original aristocracy and
leadership. If you look at the City of
Birmingham, you find lawyers not only
leading in the legal system but also serving
as industrialists and developers. You find
lawyers like Rufus Rhodes (1856-1910),
who founded The Birmingham News, and
lawyers like Frank Spain (1891-1986), a
great lawyer and philanthropist, who was
instrumental in the development of Spain
Rehabilitation Center and the Spain Heart
Tower. Maud McLure Kelly (1887-1973),
the first Southern woman to plead a case
before the LS. Supreme Court, also devot-
ed countless hours to civic clubs and serv-
ice organizations.

These lawyers are not the exception. In
virtually every county, vou find that lawyers
were at the heart of forming and support-
ing educational institutions, hospitals,
banks and other institutions which are still
serving our communities today. In many
cases their names are forgotten but the
good they did lives after them. Their legacy
continues to have a profound impact on
their communities long after they are gone.

It's been a great honor to crisscross the
state representing the Alabama State Bar
and meeting so many lawyers who are
great leaders in their communities. As
I"ve done so, 1 have often wondered what
legacy our generation of lawyers is leav-
ing for future generations,

When I became a member of the bar in
1971, it wasn't uncommon still to fuss
with carbon paper on typewriters. We've
come from carbon paper to computers,
fax machines, cell phones, the Internet
and electronic transfer of mail and docu-
ments, and what took two to three weeks
to turn around back in the old days, now
takes two to three hours, With technology
comes efficiency, but the expectations and
demands of immediacy have dashed any
hope of having more time. With this kind
of pressure, even our most noble inten-
tions to do good are sometimes truncated
before they ever get off the ground.

In previous columns 1 have talked
about the importance of our profession
and the stresses that go along with our
work. I don't want to rehash that here,
but when you add to that the torrid pace
of our work, it seems there is a great
gravitational pull to live in a just-get-by
mode. Sometimes we have to climb out
of the trench and take a look around to
get a bigger perspective. It's this perspec-
tive that I think those great lawyers had
in past generations and many have in this
generation. Take, for example, the great
Alabama lawyers who were involved in
the Civil Rights movement. Essentially,
they were willing to sacrifice all to use
their legal abilities to stamp out the per-
nicious evil of racial discrimination and
segregation. Had | been a lawyer during
that time, | often wonder if I would have
stood next to and supported those legal
giants who suffered abuse, insult, intimi-
dation and arrest for a greater good.

We still have the opportunity to solve
the problems of racial disharmony and
other issues of discrimination that
lawyers are uniquely situated to influ-
ence. Our own bar association has taken
the initiative to expand the Board of Bar
Commissioners to take advantage of the
talent and perspective of minorities, No
community of people plagued with racial
disharmony and discrimination can ful-
fill its highest mission. There is still much
to be done,

Sometimes the overwhelming pressures
of daily life or the desire to be amalga-

mated into the mainstream hinders us
from seizing the great opportunities our
profession offers each of us. Problems like
those plaguing many of our school sys-
tems in Alabama are no less severe than
when lawyer Alexander Beaufort Meck
(1814-1865) helped develop the public
school system in Alabama. Meek was a
lawyer who served in the Alabama House
of Representatives. As chairman of the
House Committee on Education, he over-
saw the passage of the bill which estab-
lished the state’s free public school sys-
tem. Lawyers led the way to solve the
problems with education then, and there
are those in our profession today who
have the ability to step up to the plate.

Perhaps another hindrance to lawyers
being active in public service is that our
new lawyers enter the profession with
huge educational debt. Of last July’s bar
examinees, 75 percent of them had an
average debt of almost $66,000. Some
had debt as high as $185,000. The impli-
cations of those statistics are dismal.
Young lawyers with that kind of debt are
just not capable of stepping into the pub-
lic service roles in which many of us
started our careers. The Alabama Law
Foundation and the Alabama State Bar
are investigating debt forgiveness pro-
grams for lawyers who enter the public
service arena, but that kind of debt load
severely restricts an attorney’s ability
even to participate in the Volunteer
Lawyers Program, The VLP is an excel-
lent program, but we need the participa-
tion of more lawyers.

Recently, | was talking to one of the
Legal Services attorneys in Montgomery,
and | asked the question, *What can
lawyers do to help the over-burdened
Legal Services programs?” He responded
that the Volunteer Lawyers Program is the
greatest help but said, “We just need more
lawyers.” Currently, only about 20 percent
of our lawyers participate in this service. If
you haven't signed up, [ encourage you to
do so. Even if you take only one case a
year, it would be a great service. Please
contact Linda Lund at the Alabama State
Bar (334-269-1515) for more information.




Then there are the issues with the per-
ception of our judicial system. The cost of
justice is beyond the pale of many of our
citizens, and the high cost and acrimony
associated with some of our judicial races
result in a diminished respect for our judi-
cial system. Since 1996, candidates for
Alabama Supreme Court races have been
required to raise more than $1 million per
clection. In that same year, contributions
exceeded §2.68 million to the winning
candidate and £1.76 million to the losing
candidate.’ The total $4.4 million for that
race held as a national record for state
high court campaigns until surpassed by
an [llinois Supreme Court campaign in
2004." In the year 2000, when five seats
were filled, the total Alabama Supreme
Court campaign contributions exceeded
$13 million. That election led the nation
for campaign contributions to judicial
candidates. I'm not questioning the excel-
lent ability or the integrity of the mem-
bers of our court, but unfortunately such
high-stakes, politically-charged clections
(in which special interests sometimes play
a larger-than-desirable role) damage pub-
lic perception of the judicial process.

In addition to the high cost of judicial
campaigns, the Alabama court system has
recently suffered from a lack of adequate
funding by the legislature. This is a seri-
ous problem that now deprives our court
system of sufficient personnel and ade-
quate training of new judges and court
staff. Jury trials have been curtailed, and
in most of our counties, the court system
is severely understaffed.

John Adams once said, “No civilized
society can do without lawyers™ To that
may | respectfully add that no civilized
sociely can continue to function without
a balanced, independent, effective judici-
ary and one respected by its citizens, This
is essential to sustaining life and liberty
in a “government of laws not of men.”

The Board of Bar Commissioners
recently approved a reiteration of its 1997
proposal calling for merit selection of
appellate judges in Alabama. While it
may not be the only answer or the final
solution, it is worth noting that Alabama
is one of only eight states that provide for
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partisan elections of appellate court
judges. The goal of our judicial system is
to administer justice fairly, impartially
and in accordance with the rule of law. If
lawyer-judges and members of the bar do
not solve the problems, who will?

Clement Comer Clay (1789-1866), first
chief justice of the Alabama Supreme
Court, helped the state's nascent judicial
system grow and develop into a respected
institution. During the Reconstruction
Era, when respect for the rule of law had
nearly disappeared, another lawyer came
along who worked to restore public confi-
dence in the judiciary.* Chief Justice
George Washington Stone (1811-1894)
invested his time, efforts and personal rep-
utation to see the legal system returned to
its proper constitutional parameters. His
own personal character helped restore the
public’s confidence in the rule of law and
the judicial branch of government. As
lawyers today, we can't sit by and watch
our court system deteriorate. Our courts
should be out of the reach of no one, and
its doors should never be closed because
of the lack of funding.

It has been argued that, "Alabama's
lawyers owe high fiduciary duties to all
Alabamians, especially the most powerless
and vulnerable, such as children, the eld-
erly and those trapped in poverty or
struggling to make ends meet at low
income levels,” and that this fiduciary duty
extends to an obligation, “to ensure that
the state’s laws themselves promote justice
for all Alabamians, especially the poor and
powerless.™ This is a challenging state-
Professional Conduct and the history and
tradition of the Alabama legal profession.
Many of the lawyers in Alabama are very
involved in seeking solutions to these and
other issues. These are not problems that
the legal profession alone faces, but there
is no other profession or group who is
better equipped to lead the way.

Of course there are all kinds of opportu-
nities for good in our profession beyond
solving the major issues of our day. Just the
sensitivity and attentive ear extended to
those seeking our advice to be sure we're
helping them with their real needs are of

great value. Most of the lawyers 1 know do
everything they can o help their clients
and their communities. Alabama lawyers
ive thousands and thousands of hours
yearly to charitable institutions and other
projects for public good. If you multiply
that time by their hourly rate, the contribw-
tion would reach into the millions of dol-
lars. | personally know several judges and
lawyers who have coached baseball, basket-
ball and virtually every other youth sport.
One of my sons, who is now an adult, still
talks about the Tuscaloosa lawyer who
coached him in his first years of baskethall.
He micle an impact on my son's life which
continues to encourage him to this day.*
Just proof that even the simple things that
we do 1o increase good can live after us.
My prayer is that all of us would be
mindful of the potential we have to do
good now and leave our fingerprints on
future generations. -]
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A 12-Year Streak
Comes to an End

come to an end. For the past 12 years,

the annual occupational license fee
has been $250 and special membership
dues have been $125. Regrettably, the
streak must come to an end. The Board of
Bar Commissioners has authorized a 550
increase in the occupational license fee
and a $25 increase for special membership
dues, effective October 1, pending legisla-
tive approval.

Before authorizing this fee increase, the
Commission studied state bar finances
and the state bar’s future needs. The
Commission considered all aspects of
state bar operations as well as the mem-
bership’s increasing desire for additional
services from the state bar. As good stew-
ards must, the Commission has made
particularly sure that the state bar’s
finances have been well managed and its

I t's often said that all good things must

expenditures justified. As an example,
last summer, the Commission cut their
reimbursement for attending the annual
meeting.

The fact of the matter is that for the
last several years, the state bar's revenues
have not kept up with its expenditures.
Figure A shows state bar revenues and
disbursements for the last five years. In
'01-'02, disbursements exceeded revenues
by nearly $13,000. The pext year, '02-"03,
the deficit increased to $116,000. Because
the state bar budget is put together two
years in advance, this delays the imple-
mentation of remedial measures. By '03-
"4, several temporary cost-saving and
cost-shifting measures had been
imposed; otherwise the state bar would
have experienced a shortfall of $83,000.
Fortunately, the state bar's reserves have
been sufficient to postpone a fee increase

AR
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until now.

The next several graphs give you an
idea of how state bar funds are spent, as
well as the sources of those funds. Figure
B shows that "Personnel” constitutes the
largest single cost. Although personnel
costs have increased both in actual terms
and as a percentage of overall operating
costs these past five years, i.e., from 52
percent to 60 percent, the state bar's costs
in this regard are below other state agen-
cies and many of our peer bar groups.
Figure C shows state bar expenditures by
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department and program for "03-"04.

As Figure D suggests, license fees and
special member dues are the primary
sources of revenue for the state bar. Since
1959, the state bar has had four license fee
increases, or an increase roughly every
8.25 years. The average percentage fee
increase has been 77.8 percent, A $50
license fee increase will be the fifth
increase in the last 46 years. By compari-
son, it comes 12 years after the last one
and amounts to a 20 percent increase.
Even with an increase of $50, lawyers will
be paying less for their licenses and special
memberships in real terms than they were
paying in 1993! Finally, Figure E provides
a five-year projection of revenues and
expenses with a 550 license fee and $25
special membership dues increase.

A fee increase not only will allow the
state bar to keep up with increased costs,
but it will provide the state bar with the
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revenue to broaden administrative support
tor 23 practice sections and our most uti-
lized programs. Furthermore, we will be
able to transfer 16,000+ member files to an
electronic document management system.
Finally, we will use these increased revenues
to make better use of the Internet by aug-
menting information and services available
through the bar’s Web site, www.alabar.org.
The occupational license fee Alabama
lawyers now pay ties us with five other
state bars at 14th place for the amount of
license fees, A $50 increase will move us
to tenth place. The better measure is not
the amount of the license fee but the
total of all mandatory fees that lawyers
must pay. In this regard, we rank 22nd
among all states. A $50 increase will
move us to 17th place on that list.
Several years ago, I wrote in my
“Executive Director’s Report” that the
savings a member could accrue from the
state bar's many member benefits in
many instances would more than offset
the cost of the occupational license. Even
with a 550 increase, this is still the case.
In May, we will roll out unlimited, free
Internet-based legal research with
Casemaker®. This service will be avail-
able to all bar members. With these and
other services available in the future, the
privilege to practice law in Alabama has
never been more valuable. ]
i

CASEMAKER
Cc}untdﬂwn
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The Eleventh Circuit Historical Society

The Eleventh Circuit Historical Society is a private,
nonprofit organization incorporated in Georgia on lanuary
17, 1983. Although we have no legal connection with the
United States Court of Appeals for the Eleventh Circuit
or the federal government, the Society's primary purpose
i5 to keep a record of the history of tha courts of the
Eleventh Circuit as institutions and of the judges who have
constituted these courts. In this regard, the Society
considers the judges in the old Fifth Circuit from the
states of Alabama, Florida, and Georgia to be included in
our area of Intarest.

In addition, the Society continually strives towards our
broader mission of fostering public appreciation of the
role and impact of the federal court system in the states
encompassed by the Eleventh Circuit,

Since the formation of the Society came shortly after the
creation of the Circuit, this timing is espacially exciting
because we can write history as current history, not as
research history. We are dewoted to preserving our
courts’ heritage through the collection of portraits,
photographs, videotaped oral histories, documents, news
articles, books, artifacts, and personal memorahilia.

Officers and Trustees of the
Eleventh Circuit Historical Society, Inc.

OFFICERS
ludge R, Lanier Anderson, Honorary Chairman
lohn F. Harkness, Jr., President
Ben H. Harris, Ir., Vice President-Alabama
Lecnard H. Gilbert, Vice President-Florida
Emmet |. Bondurant, Vice President-Georgia
George L. Murphy, Jr., Secretary
Halsey G. Knapp, Ir., Treasurer

Alabama
lulian D. Butler Richard H. Gill
Walter R. Byars Ralph N. Hobbs
A, Coleman lames L, North
Camille Wright Cook Scott A. Powell
M. Lee Cooper
Flerida

Timothy 1. Armstrong
Edward M. Booth

lohn W, Kozyak
Roberto Martinez

Mark Husley Evett L. Simmons
Robert C. Josefsberg W.H.F. Wiltshire
Georgia

1. Ralph Beaircl Wiallace E. Harrell
Robert M. Brinsan Jahn T. Marshali
A, Stephens Clay Kirk McAlpin

lohn ). Dalton Chilton D. Varner

lohn W, Denney

2005

The Society has a permanent office located in the Elbert
Parr Tuttle United States Court of Appeals Building in
Atlanta. Our Board of Trustees is composed of lawyers
and legal scholars who represent the historical interests of
Alabama, Florida, and Georgla.

The Society's archival activities are partially funded by
grants and other special gifts, but we depend primarily
upon our members for our financial support and genaral
maintenance. Hence, the success of the Society's ongoing
collection program rests upon the generosity of our
members,

You can take pride in knowing that through your
membership you are helping to recapture ever-fading
memaories of past events, and thus, supplementing
historical knowledge that will enlighten and enrich present
and future genarations. |n essence, the Society’s
achievements and accomplishments belong to you.

The Officers and Trustees of the Eleventh Circuit
Histarical Society cordially invite you to join in this
rewarding challenge,

You will be informed of future programs and activities.

The Eleventh Circuit Historical Society
P.O. Box 1556 = Atlanta, Georgia 30301
(404) 335-639%

| hereby apply for membership in the class checked
below and enclose my check for $
payable to the Eleventh Circuit Historical Society.

Annual Membership

Student $ 500
Individual 50.00
Associate 100.00
Contributing 250.00
Sustaining (individual) 500.00
Keystone (law firm)* 500.00
Patron 1,000.00

Name

Address

Telephona

Email

*KEYSTONE FIRMS: Please name five (5) members
nl}ynur firm to be Society members.

(1
(2)
(3)
(4)
(5)
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William D. Scruggs, Jr. Service To The Bar Award
1. There is hereby established a William D. “Bill” Scruggs, Jr. Service fiward

2. The purpose of this award is to honor the memory and the accomplishments of
William [, “Bill" Scruggs, Jr. and to encourage the emulation of his deep devotion
and service to the Alabama State Bar by recognizing outstanding, longterm service by
living members of the Bar of this state to the Alabama State Bar as an organization

3. This award shall be granted, from time to time, by the Board of Bar
Commussioners of the Alabama State Bar upon the report of the award committee
as described below. There is no requirement that this award be presented on an
annual basis or that it be limited to one recipient a year

4. The William D. “Bill" Scruggs, Jr. award committee shall be a committee of the
Alabama State Bar consisting of the following:

(a) President-elect of the Alabama State Bar
{b) Executive Director of the Alabama State Bar
(c) General Counsel of the Alabama State Bar

(d) Two members of the Alabama State Bar Board of Bar Commissioners appointed
by the president who have a minimum of six years of total service as a member
of the Board of Bar Commissioners, though not necessarily consecutively

5. The committee shall submit, at least 30 days prior to the annual meeting of the Alabama
State Bar, to the Board of Bar Commissioners Executive Committee of the Alabama
State Bar, a report setting out the name or names of such person or persons that the
committee recommends as a recipient of the award for that year. If the committee does
not choose to present the award in a given year, this fact shall also be reported

6. The presentation of the award shall be made during the annual convention of the
Alabama State Bar in such manner as the president deems most appropriate

7. The award shall consist of an appropriate plaque to be presented to each recipient
and enrollment of the name of each recipient on a permanent plaque displayed at
the Alabama State Bar building

For an application, contact Keith Norman, ASB executive director, at (800) 354-6154 or
(334) 269-1515, or download one from the ASB Web site, www.alabar.org.

Local Bar Award of Achievement

The Alabama State Bar Local Bar Award of Achievement recognizes local bar associa-
tions for their outstanding contributions to their communities. Awards will be present-
ed during the Alabama State Bar's 2005 Annual Meeting, July 21-23 at Point Clear.

Local bar associations compete for these awards based on their size—large, medium
or small.

The following criteria will be used to judge the contestants for each category:

* The degree of participation by the individual bar in advancing programs to benefit

the community;

* The quality and extent of the impact of the bar's participation on the citizens in

that community; and

* The degree of enhancements to the bar's image in the community,

To be considered for this award, local bar associations must complete and submit an
award application by June 1, 2005. For an application, contact Ed Patterson, ASB director

of programs, at (800) 354-6154 or (334) 269-1515, or download one from the ASB Web
site, www.alabar.org.



Chief Justice’s Commission on Professionalism Created
New commission to focus on highest levels of professionalism among Alabama lawyers

Drayton Nabers, Jr., chief justice of the Supreme Court of Alabama, announces the creation of the Chief Justice’s Commission on
Professionalism, The purpose of this Commission is to focus on the ethics of the legal profession to assure that they are continuously
improved. “1 worked with Douglas McElvy, president of the Alabama State Bar, and talked with leading lawyers in our state as well as
deans of our law schools,” Nabers said, "and I want to emphasize that though much is already being done in the area of ethics without
having a cammission, we need 1o continue to enhance those efforts.”

Based on a successful model in Georgia, the purpose of the 21-member commission is to identify, support and encourage lawyers to
aspire to and exercise the highest levels of professional integrity in their relationships with clients, other lawyers, the courts and the
public; to sustain a high level of respect for professionalism among all members of the Alabama bench and bar and law students; and
to ensure that the practice of law remains a high and worthy calling which serves clients and the public good.

The commission will provide and facilitate forums to meet and discuss ideas. Nabers emphasized that he and commussion members
would be directly involved in speaking and encouraging comments from lawyers and judges across the state. “We will also be studying
other states with respect 1o their efforts in this area,” he stated. In addition, the commission will serve as a source of recognition to
show appropriate appreciation to those individuals and programs that are examples for others to follow.

Mabers also announced that the Hon. Sharon Yates, former presiding judge of the Alabama Court of Civil Appeals, will serve as the
executive director of the commission. Judge Yates said, “One goal that | have always had is to raise the level of professionalism for
both the bench and the bar. | am excited to be able to contribute to this goal in my capacity as execative director of the commission.”

Those serving on the commission are:

Drayton Nabars, chiel justice of the Alabama Supreme Court, chair; Bobby Segall, president-alact, Alabama State Bar,

Judge William C. Thompson, Alabama Court of Civil Appaals, Brannon J. Buck, presidant, Young Lawyers' Section, Alabama State Bar;
Judge Greg Shaw, Alabama Court of Criminal Appeals; Lion Ashford, Birmingham

Judge Herman'Y, Thomas, Maobile County Circurt Court; Samuel N. Crosby, Daphne;

Judge Judson Wells, Mobile County District Court: Samuel H. Franklin, Birmingham,

Judge Sharon Lovelace Blackbum, United States Distnct Court, Birmingham; Emestine Sapp, Tuskeges;

Govarmnor Albert P Brewer, Cumbertand School of Law; Leon Garrent, Fiedmont;

John Camoll, dean, Cumberfand School of Law; Victor H. Lott, Jr Moble:

Kannath Randall, dean, University of Alabama Schoal of Law, Bryan A. Stevenson, Equal Justica initiative of Alabama;
Charles | Metson, dean, Thomas Goode Jones School of Law; Kpith B. Norman, executive ditector, Alabama State Bar: and
J. Douglas McElvy, president, Alabama State Bar, J. Anthony McLain, general counsel, Alabama State Ba

Amendments to Alabama Rules of Appeliate Procedure

The Alabama Supreme Court has adopted amendments to Rule 21(a), Rule 28, Rule 31(b), Rule 32(a) and (b), Rule 34(a), Rule 39, and
Rule 40(g), Alabama Rules of Appeilate Procedure, and has adopted a new rule, Rule 25A, Alabama Rules of Appellate Proceduire, “Signing
Briefs, Motions, and Other Papers; Representations to Court.” The amendments of the rules and the adoption of Rule 25A are effective
June 1, 2005. The order amending the rules and adopting Rule 25A appears in an advance sheet of the Southern Reporter dated on or
about February 24, 2005,

Rule 39 has been significantly revised, in part to eliminate the requirement that a brief be filed with a petition for a writ of certioran
and to clarify that a statement of the facts should be included with the petition for the writ of certiorari. The brief will be filed after the
writ, if any, issues. Rule 28 has been revised in part to reflect the changes effected by the amendment to Rule 39,

Amendments to Alabama Rules of Criminal Procedure

The Alabama Supreme Court has adopted amendments to Rule 18.4(b), Rule 32.1(f) and Rule 32.2(c}, Alabama Rules of Criminal
Procedure, The amendments are effective June 1, 2005, The orders amending the rules appear in an advance sheet of the Southern
Reporter dated on or about February 24, 2005. The amendment to Rule 18.4(b) requires the court to administer an oath to the jury upon
calling the case, The amendment to Rule 32.2(c) requires that a Rule 32 petition for an out-of-town appeal from the denial or dismissal of
a previously filed Rule 32 petition be filed no later than six months after the petitioner discovers that the petition was denied or dismissed.

—Bilee K. Cauley, reporter of decisions, Alabama appellate courts

a7
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Notice of Election

Natice is given herewith pursuant to the Alabama State Bar Rules Goverting Election and Selection of Beard of Commissioners,

Elected Commissioners

Bar commissioners will be elected by those lawyers with their principal offices in the following circuits: 8th; 10th, place no. 4 and
place no. 7; Bessemer Cut-Off; 11th; 13th, place no, 1; 15th, place no. 5; 17th, 18th; 19th; 21st; 22nd; 23rd, place no. 1; 30th; 31st; 33rd;
34th; 35th; 36th; 40th; and 41st.

Additional commissioners will be elected in these circuits for each 300 members of the state bar with principal offices herein. The
new commissioner petitions will be determined by a census on March 1, 2005 and vacancies certified by the secretary no later than
March 15, 2005,

All subsequent terms will be for three vears.

Nominations may be made by petition bearing the signatures of five members in good standing with principal offices in the circuit
in which the election will be held or by the candidate’s written declaration of candidacy. Either must be received by the secretary no
later than 5 p.m. on the last Friday in April (April 29, 2005).

Ballots will be prepared and mailed to members between May 1 and May 15, 2005. Ballots must be voted and returned by 5 p.m. on
the last Friday in May (May 31, 2005} to the Alabama State Bar.

At-Large Commissioners

The Board of Bar Commissioners will select nine at-large commissioners, The initial terms of the nine at-large commissioners will
be staggered: three at-large commissioners will be selected for terms of one year each; three at-large commissioners will be selected
for terms of two years each; and three at-large commissioners will be selected for terms of three years cach. The commussion will be
responsible for selecting candidates who are members in good standing and reflect the racial, ethnic, gender, age, and geographic
diversity of the members of the Alabama State Bar,

The at-large positions will be filled from applications which must be received by the Secretary no later than 5:00 p.m. on April 1,
2005. The application will be available on the state bar Web site, www\alabar.org, beginning March 1, 2005, Those selected to the at-
large positions will be notified promptly of their selection. The terms of the at-large commissioners will commence on July 1, 2005.

Judicial Award of Merit Nominations Due

The Board of Bar Commissioners of the Alabama State Bar will receive nominations for the state bar’s Judicial Award of Merit
through March 15, 2005, Nominations should be prepared and mailed to:

Keith B, Norman, secretary

Board of Bar Commissioners
Alabama State Bar

P.O. Box 671

Montgomery, Alabama 36101-0671

The Judicial Award of Merit was established in 1987. The award is not necessarily an annual award. It must be presented to a judge
who is not retired, whether state or federal court, trial or appellate, who is determined to have contributed significantly to the admin-
istration of justice in Alabama, The recipient is presented with a crystal gavel bearing the state bar seal and the year of presentation.

Nominations are considered by a three-member committee appointed by the president of the state bar, which then makes a recom-
mendation to the board of bar commissioners with respect to a nominee or whether the award should be presented in any given year.

Nominations should include a detailed biographical profile of the nominee and a narrative outhining the significant contribution(s} the
nominee has made to the administration of justice. Nominations may be supported with letters of endorsement. 2
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IMPLEMENTATION OF HOUSE BiLL 308:

Motion Cover Sheet

restraints on the Alabama Judicial

System have threatened the efficacy
of our courts. In the fall of 2003, the
severity of the dilemma climaxed when
hundreds of court employees throughout
the state lost their jobs. As part of the
relief effort, House Bill 308 was passed in
the 2004 Regular Session which increased
various court costs for civil filings and
established filing fees for certain disposi-
tive motions such as motions for summa-
ry judgment and judgment on the plead-
ings (see Alabara Code §12-19-
71{a}(10)). The revenue produced
through HB 308 was intended to bring
the court system closer to full capacity.
Upon a recent assessment of the revenue
reports from the past fiscal year, the
Administrative Office of Courts (AOC)
has detected a shortfall on the collection
of costs for dispositive motions. A closer
review of court files indicates that confu-
sion may exist between attorneys, clerks
and judges regarding which motions
require a fee, It is necessary for the
resilience of the judicial system that any
confusion over motion fees pursuant 12-
19-71(a)(10) be eradicated. At the same
time, fairness dictates that we take appro-
priate measures to ensure that a uniform
system exists. At a recent meeting of cir-
cuit and district judges, the chief justice
announced the implementation of a stan-
dardized Motion Cover Sheet. This sheet
will be used in all civil cases and is peces-
sary to secure our court system.

The Motion Cover Sheet will require
an attorney filing a motion to choose
from a list of specific motion types. AQC
conducted a file audit of several counties,

F or the past several years, budgetary
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which revealed motions titled differently
than the relief requested. For example,
many motions for summary judgment
went uncharged by the clerk because they
were titled “Motion to Dismiss.”
According to §12-19-71(a)(10), Motions
to Dismiss pursuant to Rule 12(b) are
exempt from the dispositive motion fee.
Filings titled Motions to Dismiss that are
actually Motions for Summary
Judgments divert the filing clerk’s atten-
tion from the true nature of the motion
and fees go uncharged. With the Motion
Cover Sheet, attorneys will be required to
select the correct nature of their motion
from a predetermined list. Upon the fil-
ing of the cover sheet with the motion,
the clerk can more readily identify the
type of purported motion presented and
ultimately determine with ¢ase whether a
fee should be charged.

An additional source of the problem
includes dispositive motions filed in open
court. The collection of filing fees is a
duty of the clerk, not the judge. Our
judges, who are currently overloaded with
cumbersome dockets, should not bear the
burden of collecting fees. If a motion
requiring a fee is filed in open court, the
judge will require the filing party or attor-
ney to file the Motion Cover Sheet and, if
necessary, remit payment rétroactively to
the Clerk’s Office. If an attorney or party
files a motion in open court which does
not require a fee, it should still be accom-
panied with a cover sheet for accountabil-
ity purposes. The layout of the Motion
Cover Sheet is relatively simple as not to
place an excessive burden on judges or
their staffs when they are asked to file
motions in open court,

Prior to the implementation of the cover
sheet, members of the bar should become
familiar not only with its purpose but also
with its application (sample attached).
House Bill 308 excludes workers’ compen-
cation and small dlaims cases from filing
fees for dispositive motions, so the cover-
sheet will not be required in these cases. A
cover sheet must be filed per motion; how-
ever if the same motion is filed against
numerous parties simultaneously, only one
cover sheet is required. The cover sheet
should accompany all motions whether
filed with the clerk or filed in open court.
Copies will be available at all circuit derks’
offices and will also be made available on
the AOC Web site (www.alacourt.gov).
Prior to implementing statewide use of the
coversheet, an evaluation period will be
conducted in Montgomery County and
Lee County.

Since the ratification of House Bill 308,
members of the bar have been over-
whelmingly cooperative with the judicial
system. Attorneys have recognized the
judicial system's need for monetary sup-
port to function at adequate capacity. The
bar has exhibited an exceptional level of
unity and support which has enabled the
courts to survive on a limited budget.
AOC understands that the Motion Cover
Sheet will be an additional burden on
attorneys, but the burden is relatively dis-
proportionate to the overall need for a
suitably funded judicial system. [ |

Nathan Wilson

Nartuen, Wilson i1 3 gradaate of Banmarghom- Southesm
Colioge and the Unsversity of Memphis School of Law
Following & clerkehan with the Hon Tennaal M Smalhwood
¥ Jofleson County, b ingd the legal siafi of the
Administratees Cifice of Couts




STATE OF ALABAMA

Unified Judicial System

County

Revised 2/14/05
Check one|Nal for Workevs” Comp,, FFA, or Small Claims casas)

O District Court O Circuit Court

_File No.

Siyle of case:

MOTION COVER SHEET

MName of Filing Party;

Name, Address, and Telephone No. of Attormey or Parly. If Nol Represenfed.

To be filed out by Clerk of Court!
O Filing Fee Charged and Collected (Amt $ )
O Filing Fee Not Required (SM, Work Comp, PFA)

Attorney Bar No.: 1 Affidavit of Hardship on File
Type of Motion (Check One)
Motions Requiring Fee Motions Not Requiring Fee
O Default Judgment ($50.00) Add Party
O intervene or Appear as Third Party Plaintiff — Only in CV Amend
cases, excluding DV cases filed on the CV docket ($257.00) Change of Venue/Transfer
O Joinder in Other Party's Dispositive Motion (i.e. Summary Compel
Judgment, Judgment on the Pleadings, or other Dispositive Consolidation
Mation not pursuant to Rule 12(b)) ($50.00) E—
Judgment on the Pleadings ($50.00) Depcsition
Maotion to Dismiss, or in the Alternative Summary pon i
Judgment($50.00) Designate a Mediator

OO0 Ood

O o

Other Dispositive Motion not pursuant to Rule 12(b) ($50.00)
Renewed Dispositive Motion (Summary Judgment, Judgment
on the Pleadings, or other Dispositive Motion not pursuant to
Rule 12{b)) ($50.00)

Summary Judgment or other Dispositive Motion not pursuant
to Rule 12({b) ($50.00)

Other

pursuant to Rule

($50.00)

* Molion fees are enumerated in §12-19-71(a). Fees pursuant to
Local Act are not included. Please contact the Clerk of the Court
regarding applicable local fees,

O

Local Court Cost $

Judgment as a Matter of Law (during trial)
Disburse Funds

Discovery

Ex Parte Restraining

Extension of Time

In Limine

Joinder

More Definite Statement

Motion to Dismiss pursuant to Rule 12(b)
MNew Trial

Objection of Exemptions Claimed
Plaintifi's Motion to Dismiss or Stipulation of Dismissal
Praliminary Injunction

Protective Order

Quash

Release from Stay of Execution
Sanctions

Sever

Show Cause

Special Practice in Alabama

Stay

Strike

Supplement to Pending Motion
Temporary Restraining Order

Vacate or Maodify

Withdraw

Other
pursuant to Rule (Subject to filing fea)

OO00000oOo0o0Oooo0oooooooooooooooooooooon

Check here if you have Wed or are filing
comfemporaneously with this motion an Affidawvit of

Substantial Hardship

Daate:

Signature of Aftarney ar Party!

*This Cover Sheet must be completed and submitted to the Clerk of Court upon the filing of any motion, Each maotion should contain a separte Cover Sheel.
#% Motions titled ‘Motion to Dismiss' that are not pursuant to Bule 12{b) and are 1o fact Motions for Summary Judgmenis are subject to filing fee

I'H i
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About
Members,
Among Firms

The Alatarma Lawyer no longer puldishes
addresses amd telephone mumbers unless the
anmouncentent relates to the opening of a
new firm or solo practice. Please continue to
senel in announcements and/or address
changes to the Alabama State Bar
Membership Department, at (334) 261-6310
{fax) or PO, Box 671, Montgomery 36101,
or you may change it online at
wiwwialabar.org under “Members." Click on
“Member Log-In," and follow the directions.,
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About Members

Lisa Burnette announces the opening
of her office at 6000-B 20th Avenue,
Valley. Phone (334) 756-9595.

Kevin K. Hayes announces a name
change of his company to Gulf South
Title Services LLC.

Ereck Jett announces the opening of
Ereck Jett PC, 724 Main Street, Moulton
35650. Phone (256) 974-7360.

Mike Winter announces the opening
of Winter Legal Strategies at 300 Water
Street, Suite 300-A, Montgomery 36104,

Among firms

Blount County District Attorney-Elect
Tommy Rountree announces the
appointment of Ted Williams, Jr, as
assistant district attorney for the 41st
Judicial Circuit of Alabama.

Alford Clausen & McDonald LLC
announces that Christina M. Adcock has
been named a partner in the firm.

Austill, Lewis & Simms PC announces
that William K. Bradford and Marsé
Janousek have become shareholders in
the firm’s Birmingham office.

Baker, Donalson, Bearman, Caldwell &
Berkowitz PC announces that Jason
Asbell has become an associate with the
Birmingham office.

Debra Taylor Lewis announces that she
is now associated with the Birmingham
office of Balch & Bingham LLP.

Ball, Ball, Mathews & Novak PA
announces that Eris Bryan Paul has
joined the firm as an associate.

Beckman & Associates LLC announces
that Joseph W. Warren has become of
cotinse! for the firm.

Benton & Centeno LLP announces
that Brenton K. Morris has become a
partner in the firm.

Bradley Arant Rose & White LLP
announces that Marc Ayers, Brian Blythe,
Brad Burleson, Tye Dedmon, Hall Eady,
Danielle Greco, Leigh Anne Hamburg,
Ben Moncrief, Charles Moore, Leslie
Morgan, Mitchell Mudano, Laura Palmer,
Jeff Peters, Laura Taafee, Crystal
Wilkerson, and Sabra Wireman have
become associates with the firm'’s
Birmingham office, and Chris Smith is an
associate in the firm's Huntsville office.

Burgess & Hale LLC announces that
Terry Allan Sides has joined the firm.

Burr & Forman announces that Jamie
L. Moaore, Dr. Brian O'Dell and L. Griffin
Tyndall have been named partners with
the firm and Debra Lee Mackey has
joined the firm as of counsel.

Cannon & Vaughn announces that
Gloria Maloy has been named a partner
with the firm and the firm's name has
been changed to Cannon, Vaughan &
Maloy PC.

Capell & Howard PC announces that
Paige R. Jackson and Wyndall A. Tvey
have become members of the firm, James
L. Webb and Caty Houston Richardson
have become associates of the firm, and
Terrie S. Biggs has become a staff attor-
ney with the firm.

Christian & Small LLP announces that
William R. Pringle, J. Kirkman Garrett
and Brian H. Tobin have become associ-
ates with the firm.

Citrin & McGlothren PC announces
that C. Randwell Caldwell, Jr. has joined
the firm as an associate, and James B.
Pittman, Jr. has joined the firm of counsel.



Dillard & Associates LLC announces
that Stewart 5. Wilbanks has become an
associate with the firm.

Donahue & Associates LLC announces
that Michael A. Casey, Jr. has joined the
firm.

Donald, Randall & Donald announces
that Walter S. Hayes has become an asso-
clate with the firm.

Garrison Scott PC announces that
Brian D, Hancock, Warren M. Parrino,
Richard A. Cusick and Mary Elizabeth
Mayes have become associates with the
firm.

Hand Arendall, LLC announces that
Windy Cockrell Bitzer, of the Mobile
office, and M. Allisen Taylor and James
5. Witcher, 111 of the Birmingham office,
have become members of the firm,

Harding & Claunch LLC announces
that Ward S. Sullivan has joined the firm.

Haygood, Cleveland, Pierce, Mattson
& Thompson LLP announces that retired
Circuit Judge Robert M. Harper has
become a member of the firm.

Helmsing, Leach, Herlong, Newman &
Rouse PC announces that Russell C.
Buffkin has become a member of the
firm.

Huie, Fernambucq & Stewart
announces that Paul F. Malek, H.
Cannon Lawley and Anna-Katherine G.
Bowman have become partners in the
firm, and C. Jeffrey Ash, ]. Reed
Lawrence, John Isaac Southerland, Doug
R. Kendrick, and Jacob W. Crawford
have become associates with the firm.

Lanier Ford Shaver & Payne PC
announces that Mark Bledsoe and
Graham Burgess have been named
associates with the firm.

Robert F. Lewis PC announces that J.
Stuart McAtee has joined the firm.

Donald D. Lusk, Kenneth A. Dowdy,
Payton C. Lusk and Leslie A, Caldwell
announce the formation of Lusk, Lusk,
Dowdy & Caldwell PC, with offices locat-
ed at 2101 Highland Avenue, Ste. 410,

Birmingham 35205. Phone (205)
933-7090,

Maynard, Cooper & Gale PC
announces that Terri A, Sewell has

become a shareholder.

{Continued on page 104)
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CLE

OPPORTUNITIES

The Alabama Mandatory CLE
Commussion continually evaluates and
approves in-state, as well as nation-
wide, programs which are maintained in
a computer database. All are identified
by sponsor, location, date and specialty
area. For a complete listing of current
CLE opportunities or a calendar, contact

the MCLE Commission office at {334)

269-1515, extension 117, 156 or 158, or

you may view a
complete listing of ._..;..1
curent programs at ﬁ;&_‘_
state bar's Web sit A
www.alabarorg. /|
: o’
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About
Members,

__Among Firms

Continued from page 103

McCallum Law Firm LLC announces
that Eric D. Hoaglund, Martha Reeves
Cook and R. Brent Irby have become
partners and the firm's name has
changed 10 McCallum, Hoaglund, Cock
& Irby LLP.

McDowell Knight Roedder & Sledge
LLC announces that Karen Tucker Luce
has been named a member of the irm.

Bernard D. Nomberg announces the
formation of the Law Offices of Bernard
D. Nomberg PC, 2151 Highland Avenue,
Suite 120, Birmingham. Phone (205)
930-6900. David P. Nomberg is an associ-
ate of the firm.

North, Pursell, Ramos & Johnson PLC
announces that Edward A. Hadley and .
Eric Miles have become members of the
firm.

Page, Scrantom, Sprouse, Tucker &
Ford PC announces that Josh R. McKoon
has joined the firm as an associate.

Ray, Oliver & Ward LLC announces
that Jonathan K. McGee is now a mem-
ber of the firm and the firm name is Ray,
Oliver, Ward & McGee LLC,

Reynolds, Reynolds & Duncan LLC
announces that Justin B, Little has
become an associate.

Sabel & Sabel PC announces that
Marcia Bennckin Woodham has joined
the firm as an associate,

Sasser, Bolton, Stidham & Sefton PC
announces that Joel I, Connally and Lee
Martin Russell, Jr. have become share-
holders with the firm.

Spriggs & Hollingsworth announces
that Robert M. Lichenstein has been

named an associate of the Washington,

DC-based firm. Lichenstein previously
served as law derk to the Honorable
Sharon Lovelace Blackburn, LS. District
Court, Northern District of Alabama.

Wallace, Jordan, Ratliff & Brandt LLC
announces that William B. Stewart has
been elected managing member of the
firm and Oscar M. Price, 111 has joined
the firm. Price previously clerked for U.S.
Magistrate Edwin Nelson.

Walston, Wells, Anderson & Bains LLC

announces that Alan M. Warfield has
become a partner in the firm.

White Arnold Andrews & Dowd PC
announces that Jonathan Cross has
joined the firm.

Yearout, Spina & Lavelle PC
announces that Jason R. Smith, Tina J.
Hayes and Joshua A. Bell have joined the

firm as associates. ]

Alabama Legal Forms!

www.legalforms-AL.com

YOUR SOURCE FOR ALABAMA LEGAL DOCUMENTS
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www.legalforms-AL.com was designed
especially for small firms and solo practitioners who
are seeking to minimize overhead expenses while
expanding their areas of practice.

B We offer you a selection of Form Files, each of which
is a set of related document forms.

B You have the option of selecting the Form File for

one category ($29) or the entire Form Files package
for all categories ($99).

B Each Form File may be previewed and downloaded
for immediate use and reused again and again to

axpedite your practice.

www.legalforms-AlL.com
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. Last Will & Testament
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- Eviction

: Corporation

: Adoption
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: Criminal Prosecutor
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. Litigation
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We Go Beyond The Numbers

MICHAEL E. MASON
CPA, CFR. CVA, CFFA
MANAGIMG DIRECTOR
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PH.D., CPA, CMA, CFM
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CPA, CFE
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10 Financial Center
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TALMADGE H. FAMBROUGH

Talmadge H. Fambrough, a legend in
the St. Clair county legal ecommunity,
died November 10, 2004,

Fambrough, 78, began practicing in Pell
City in 1954 after receiving his degree from
the University of Alabama, With that began
a long career of accomplishments high-
lighted only by the friendships he made.

“"When | came here in 1974, [ faced him
many times on opposite sides of the table,”
Pell City antorney William Trussell said.
“He was always an advocate for his client's
position, but he was always a gentleman”

Trussell said he had the privilege of
working with Fambrough for nearly 20
years and considered him a friend.

“I was a young lawyer, and he was so
nice to me, even though 1 know several
times he must have though I didn't know
what | was doing,

“Everyone in the bar association just
loved him. He will be terribly missed.”

Fambrough was recently honored by
the Alabama State Bar for 50 years of
service in the legal profession. In his
career, he served not only as a Jawyer, but
as a political and civic leader.

One noteworthy accomplishment came
in 2000 when he sat for the Texas bar
examination.

“What amazes me is that when he left
here when his wife got transferred to
Texas, he decided he wasn't going to sit at
home, so he took the test for the Texas
bar,” St. Clair County Circuit Judge
Charles Robinson said. "He took it, and
passed it, at 74 years old. That's a real
credit to him and his intelligence”

Robinson said Fambrough was an avid
fisherman who loved to tell fish tales.

“He was a colorful character. He was in
the mold of lawyers a generation before
me, such as Frank Embry and Ed
Holladay,” he said. "He's another one of
the good guys that's gone on.”

Fambrough attended the National
College of District Attorneys and graduat-
ed in 1978, He also served as St. Clair
County’s assistant district attorney.

“1 worked with him for several years," St.
Clair County Assistant District Attorney
Lamar Williamson said. “1 came into this
office in 1981 and he was already here.

“He taught me how to try cases and
how to deal with people. He just had a way
of putting people at ease. [ didn't know
what | was doing, and he taught me how
to deal with the job and how to not take it
home. That's the reason 1'm still here”

Former 5t. Clair District Attorney
Fitzhugh Burttram also has fond memo-
ries of Fambrough as a young attorney.
Burttram appointed Fambrough as an
assistant district attorney, and they
served together for 12 years,

“When | was appointed as St. Clair
District Attorney by Gov, George
Wallace, | appointed Talmadge as my
assistant,” Burttram said. "It's hard to
summarize a lifetime relationship.”

Burttram said he remembers taking
Fambrough to a prosecutor’s class in
Houston,

“We stopped on the way and bought
Chilton County peaches,” he said. “Every
night, our room was raided by peach-
seckers, and Talmadge figured we could-
o't have done anything better to make
friends than buying peaches. We had a
lot of fun and we did a lot of work
together, but our whole relationship was
a series of stories like that.”

Fambrough is survived by his wife, Jo
Ann Fambrough; his children, Mike
Fambrough (Dottie) of Gadsden;
Rosemary Turner (Henry) of Florida;
David Parnell of California; Cindy Oliver
(Shannon) of Oxford; and his grandchil-
dren.

Circuit Judge Bill Hereford was also a
close friend of Fambrough's and summed
up his friend’s career in a simple statement.
“He was always a good example for young
lawyers,” he said. “He really was a perfect

gentleman—in the courtroom and out.”

{ This article originally appeared in the
December 5, 2004 issue of the Daily Home.)



IRBY A. KEENER, JR.

On March 2, 2004, the senior member
of the Cherokee County Bar departed
this life. He was a pillar of the bar and of
the community and was widely respected
for his honestly, integrity and his love for
his fellow man.

Irby A. Keener, J1. was born on July 8,
1926 to Irby A, and Eunice Gunter
Keener in Centre. He graduated as vale-
dictorian of his senior class in 1942 and
served as president of the student body,
president of the Beta Club, editor of the
annual and a member of the band.

Following graduation from high
school, Mr. Keener entered the University
of Alabama and, upon reaching 18 years
of age, entered the United States Army,
where he served until the end of World
War 1. He returned to the University and
earned his B.5. degree in 1948 and his
I.D. degree in 1949, During his student
years, Mr. Keener was a member of Phi
Alpha Delta, Lambda Chi Alpha and the
Farrah Law Society.

After graduating from law school in
1949 and being admitted to the bar that
same year, Mr. Keener returned to
Centre, where he became a partner with
his father in the firm of Keener & Keener,
until his father’s death in 1965. After the
death of his father, Mr. Keener continued
in the practice of law until December
2003, when he closed his office and “offi-
cially” retired. Mr, Keener was active in
civic affairs as well as in his profession.
He was a member of the American
Judicature Society, the American Legion,
the Centre Lions Club, Wha's Who in
Alabama, Who's Who in the World and
Who's Who in the South and Southwest,
Mr. Keener served as special assistant
attorney general of Alabama from 1959
to 1963, and he was the attorney for and
served as a director of Farmers &
Merchants Bank. He was the attorney for
the Cherokee County Hospital Board
from 1955 until 2000, served on the
Cherokee County Democratic Executive

C. THEODORE STRICKLAND

C. Theodore Strickland was born
September 16, 1960 in Tuscaloosa. He
graduated from Tuscaloosa County High
School and attended the University of
Alabama beginning in 1978. Ted graduat-
ed from the University of Alabama in
1982 with a bachelor of arts degree in
communication. After spending four
years in business, Ted enrolled in the
Cumberland School of Law at Samford
University in Birmingham. He graduated
from Cumberland in 1989 with his Juris
Doctorate and began the private practice
of law.

Immediately after completing his
undergraduate studies at the University
of Alabama, Ted began a professional
career with Olan Mills, Inc. He was even-
tually promoted to district manager
where he was responsible for the man-
agement of 50 studios throughout
Alabama, Mississippi and Florida. Ted
left this career when he decided to return

to school by enrolling in Cumberland
School of Law.

Upon graduation from Cumberland
School of Law, Ted began practicing in
Tuscalposa. In 1991, he was hired by the
Mational Council on Compensation
Insurance to serve as the legal team
leader in the special investigations unit,
Here, Ted managed an 11-member fraud
investigative team specializing in evi-
dence collection for insurance fraud for
both criminal and civil prosecutions.

Ted left this position in 1995 to return
to private practice, While in private prac-
tice, in 1998, Ted served as an assistant
attorney general for the Department of
Human Resources. In this capacity, he
focused on matters involving dependant
and multi-needs juveniles and adults in
need of protective services. Ted left this
position in December 2001 and began his
association with the firm of Fisher,
Skidmore & Strickland, PC.

Committee and was elected president of
the Centre Chamber of Commerce in

1958,

Mr. Keener is survived by his wife, Sara
Lou Coffey Keener, of Centre, and his
daughter, Elise Alexander Keener, of
Vestavia Hills.

—Albert L. Shumaker, Centre

Ted's practice spanned many areas, as
he had a broad background of experience.
He practiced primarily in the areas of
bankruptcy, domestic relations and juve-
nile law. He also maintained a significant
caseload in criminal law and civil litiga-
tion for both the plaintiff and defense.

Ted was a longtime member of
Flatwoods Baptist Church, and, more
recently, Lord of the Harvest Baptist
Church, where he served as a deacon. Ted
was also on the board of directors for
Emergency Youth Services.

Ted 15 survived by his wife, Tami, and
two daughters, Mallory and Maleah. He
was a great husband and father, and a
fantastic friend. This world is definitely a
better place for Ted having been here.
The legacy he leaves behind, in his family,
friends and work, is a true measure of the
wonderful man Ted Strickland was.

—John T. Fisher, Jr., Fisher, Skidmore ¢
Strickland, PC, Tuscaloosa
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CAINE O’REAR,

The Walker County Bar Association
lost one of its most well-respected mem-
bers in the passing of Caine O'Rear, Jr.
He died Monday, August 25, 2003, fol-
lowing a struggle with cancer. Mr, O'Rear
was 81 years old at the time of his death.
He is survived by his wife of 54 years,
Kathryn Isbell O'Rear; his three sons,
Caine O'Rear, I of Mobile and wife
Gwen, George Isbell O'Rear of
Birmingham and wife Kathy, and Griff
(FRear of Jasper and wife Melissa; his sis-
ter, Emmalu (Mrs, James) Foy of Auburn;
eight grandchildren; and daughter-in-law,
Suzanne O'Rear Snow of Jasper.

Mr. O'Rear was born in Jasper on June
26, 1922, the third child of Caine O'Rear,
Sr. and Lulu Dodd O'Rear. He attended
the University of Alabama and received
his B.S. degree in 1943, He served in WW
11 from 1943 through 1946 as an infantry
officer stationed in England, France and
Belgium, and participated in the Allied
invasion of Normandy. After the war, he
attended the University of Alabama
School of Law and received his L.L.B.
degree in 1949,

Baker, Jerry DeWitt
Decatur
Admitted: 1988
Died: December 24, 2004

Boyanton, Benjamin Lee
Huntsville
Admitted: 1997
Died: December 19, 2004

Burt, Leonard Irl
Sheffield
Admitted: 1949
Died: June 20, 2004

Byrd, William Ivy
Daphne
Admitted: 1948
Died: November 26, 2004
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JR.

He practiced law in Jasper from 1949
until his death, and was in partnership
with his son, Griff, from 1984 under the
firm name of O'Rear & ('Rear. Mr.
O'Rear’s practice encompassed the full
range of general legal services, though he
was best known as one of Walker
County’s foremost practitioners of real
estate and banking law. He also served as
Jasper city judge from 1953 through 1971
and city prosecutor from 1971 until his
death, He was admitted to practice before
the United States Supreme Court, and
served the Alabama State Bar as a bar
commissioner from Walker County.

Mr. O'Rear retired from the United
States Army Reserves at the rank of
colonel. In 2001, he was honored with
the Liberte Medal from the French gov-
ernment for his participation in the
Normandy invasion and the liberation of
France from Nazi Germany.

Mr. O'Rear was a lifelong member of the
First United Methodist Church of Jasper,
where he served as chainman of the admin-
istrative board and sany in the choir for
miny years, He was a member of the board

Fullan, James Michael, Ir.
Birmingham
Admitted: 1950
Died: December 11, 2004

Langan, Joseph Nicholas
Mobile
Admitted: 1936
Died: November 9, 2004

Lee, Joseph Allen
Scottshoro
Admitted: 1950
Died: December 1, 2004

McDonald, Robert Gene
Anniston
Admitted: 1994
Died: March 7, 2004

of directors of Security Federal Savings
Bank in Jasper, and was an active golfer and
member of Musgrove Country Club.

Mr. O'Rear will be remembered as a
man of distinction and integrity who
exemplified the highest ideals of our pro-
fession and who faithfully served his fami-
ly, friends, dients, church, and communi-
ty. We are fortunate to have known him,

—Hayt Elliott, Jr., president, Walker
County Bar Assoctation

Newell, Neal Curtis
Birmingham
Admitted: 1947
Died: January 14, 2005

Richardson, Patrick William
Huntsville
Admitted: 1948
Died: November 14, 2004

Tanner, Malcolm Leon
Birmingham
Admitted: 1952
Died: December 10, 2004

Tunstall, David Morgan
Tuscaloosa
Admitted: 1978
Died: January 5, 2005




ROADSHOW 2005
TOUR

What Can The Alabama State Bar
Do For You?

Now starting its tenth year, the ROADSHOW has
covered the state of Alabama visiting local bar
associations, bringing information on ASB member
benefits and resources. The free CLE component
continues to be a big draw! For information on
bringing the ROADSHOW to your bar association,
contact Susan Andres, Director of Communications,
at (334) 269-1515, extension 132 or e-mail

sandres @alabar.org for details. DON'T WAIT -

BOOK NOW FOR 2005!

CLE Component Features#*

= The director of the Alabama Lawyer Assistance Program,
JEANNE MARIE LESLIE, raises awareness of substance
abuse within the profession and tells you how to be

part of the solution to this growing problem.

= The ASB’s Law Office Management Assistance Program
Director LAURA CALLOWAY has insight and practical tips
for making your office run more efficiently and effectively.
= JUDY KEEGAN, director of the ADR Center, brings

you a summary of latest updates and important cases

from the areas of mediation and arbitration.

= General Counsel TONY MCLAIN and Assistant

General Counsel ROBERT LUSK keep bar members
informed of the latest in disciplinary issues and

major legal developments in Alabama

and across the nation.

* CLE programs are available in 1-3 hour formats.
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Government is never subject to estoppel?

Government will be estopped only under
the most compelling circumstances?

Equitable estoppel applies to J_—
government by rules that are . TSN ‘
definite but different from those
to which others are subject?

Rules for estoppel are the
same both for government
and others, but are such
that governments are
rarely estopped?
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Equitable
Estoppel Against

The Government
In Alabama

BY WILLIAM D. LITTLE

the Alabama Supreme Court revisited

the questions of whether and under
what circumstances equitable estoppel
applies against a governmental entity.
The court there repeated an oft-stated
general rule that, “Equitable estoppel is
to be applied against a governmental
entity only with extreme caution or
under exceptional circumstances.”
Previously, the court had stated that
equitable estoppel “does not generally
apply to” governmental entities.’
Similarly, in 1950, the court stated flatly
that “the principle of estoppel applicable
to individuals is not applicable to the
State or its municipal subdivisions or to

In the 2001 case of Allen v. Bennett',

state created agencies.” In 1986, the
court, however, stated that “the doctrine
of estoppel may apply against a munici-
pal corporation when justice and fair
play demand it™ In an earlier case, the
court observed that, *[T]he doctrine of
equitable estoppel may be asserted
against a municipal corporation when
the character of the action and the facts
and circumstances are such that justice
and equity demand that the corporation
be estopped... .” and then quoted from
another case that "when a sovereign sub-
mits itself to the jurisdiction of a court of
equity and prays its aid, its claims and
rights are justiciable by every other prin-
ciple and rule of equity applicable to the
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claims and rights of private parties under
similar circumstances.™ Still later, the
court stated, "It appears that the state, as
well as its subdivisions, is to have its
rights determined by the same rules
which apply to private persons contract-
ing and dealing with each other.™
I'hese vague and seemingly contradic-
tory general staternents can be interpreted
in at least four different ways. The first is
that government, at least when it per-
forms certain functions, is never subject
to estoppel. A second possible interpreta-
tion is that the application of equitable
estoppel is different for governments, but
the difference is not formulated in clear
rules; instead, estoppel applies depending
on the nature of the unfairness o be
avoided, and the government will be
estopped only under the most
compelling circumstances. A
third possible interpretation
is that equitable estoppel
applies to govern-
ment by rules that
are definite but
different from
those 1o

which individuals and other entities are
subject, A fourth view is that the rules for
estoppel are the same both for govern-
ment and for other entities, but those
rules are such that in their application
governments are rarely estopped. This
article both provides a brief survey of the
law of equitable estoppel with regard to
government and considers which of these
four statements is most consistent with
that law.

I'he traditional elements of estoppel
are clearly established.’ The one against
whom estoppel* is asserted, who usually
must have knowledge of the facts, has
communicated something in a mislead-
ing way, either by words, conduct or
silence, with the intention that the com-
munication will be acted on. The person
asserting estoppel, who lacks knowledge
of the facts, must have relied on the com-
munication. The person relving must be
so situated that he would be materially
harmed if the communicator is allowed
to assert a claim inconsistent with his
communication.’

The representation or concealment on
which estoppel is based must be of mate-
rial fact. Estoppel cannot be based on a
mistuke of law.

Estoppel prevents a party from assert-
ing rights under a general rule of law

when his own conduct renders that asser-
tion contrary to equity and good con-
science.” The doctrine is protective, to be
invoked as a shield and not a sword.” It
will not serve to create a cause of action
or primary rights” and will not create a
contract where no contract exsts."
Diespite this clear definition of estoppel
as a defense, however, the Alabama
courts, on numerous occasions, have
considered a claim of estoppel used
offensively against a governmental
entity”, and in two cases, have recognized
a right created against such an entity by
estoppel.

Any special governmental rule for equi-
table estoppel is applicable to "govern-
mental entities™ This category has been
defined as including the state, state-creat-
ed agencies, and municipal and political
subdivisions.* An estoppel rule for gov-
ernment has been recognized for such
entities as a county planning and zoning
commission,” a city board of education,”
the state real estate appraisers’ board,” a
municipal airport planning authority,
and a municipal
employees' retire-
ment fund
board.
Government
officials acting



in their official capacities are also benefi-
ciaries of a government rule.” In the situ-
ation where a government holding land
makes a representation and later passes
title to the land to another, the person
taking the property is subject to estoppel
if the government itself would be.” Unlike
in the area of sovereign immunity, where
state-created entities may not be “the
state” for purposes of immunity,* there
appear to be no cases in Alabama testing
the limits of what is considered “the gov-
ernment” for purposes of estoppel.

The first statement as to the nature of
estoppel against government—that the
government is not subject to estoppel—is
most accurate in two specific situations.
The first is in the area of taxation. In the
first Alabama case to recognize this
explicitly, the court stated, “In the assess-
ment and collection of taxes, the State is
acting in its governmental capacity and it
cannot be estopped with reference to
these matters.”” This rule has been
repeated in similar language in subse-
guent cases.” This rule for taxation has
been applied most often when revenue
officials, either by inaction or by positive
statement, have led taxpayers to believe
that a certain piece of property or trans-
action would be treated in a particular
way for tax purposes.”

This taxation rule, however, is limited
to the actual collection of taxes. The
supreme court has refused to apply it
where a revenue official had misrepre-
sented the date of a decision, leading a
taxpayer to file an untimely administra-
tive appeal.* Misrepresentation regarding
facts in an appeal, and whether the prop-
er steps for filing a claim have been fol-
lowed, have also been recognized as a
basis for estoppel in other situations.’

From the language used by the courts
in stating this rule for taxation, it would
appear that the rule is grounded in the
governmental function itself, and, thus,
would apply wherever the government is
acting in a governmental rather than a
proprietary role. The case law touching
on this issue, however, is inconsistent.
The supreme court has stated several
times in dicta that a propriety (rather
than a governmental) role for govern-

ment may be a reason for applying estop-
pel.” That court has also indicated that
estoppel will not prevent the governmen-
tal action of billboard regulation.”
However, the court has not laid down a
general rule that estoppel will not apply
to governmental activities,

A strict rule against estoppel where a
government is concerned also appears to
exist generally in another particular sito-
ation: governmental non-enforcement of
laws." This is true even where a party has
spent significant amounts in reliance on
continued non-enforcement.” In addi-
tion, estoppel is not available simply
because civil laws are enforced against
the plaintiff but not against others.”

The second statement above of how
estoppel applies to government—that it
can apply to government but only based
on a4 balancing of equities and not based
on definite rules—is suggested by lan-

guage in some old cases. For example, the
Alabama Supreme Court has stated,
“Estoppels against the state are not
favored, and this rule is based upon pub-
lic policy for the enforcement of a public
(right) or to protect a public interest.™
This statement suggests that the public
interest of the State prevents the asser-
tion of estoppel against the State except
where great injustice would otherwise
result, However, few, if any, cases reflect
consideration of the relative equities
involved in particular situations.
Furthermore, if government is entitled
generally to a special exemption from
estoppel as a favored litigant unless great
injustice cannot otherwise be avoided, a
suspension of the exemption, or at least a
modification of it, would logically result
in cases where governments are on both
sides. However, a reading of Alabama
cases involving two governments does
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not suggest such a result. Instead,
whether a government is subject to
estoppel appears not to hinge in any way
on whether the entity asserting estoppel
is also a government.”

The only suggestion of a rule derived
from a balancing of equities comes from
a very narrow class of cases: quo warranto
brought in the name of the State by an
official to challenge the corporate exis-
tence of a municipality. In such cases,
acquiescence in and acceptance by
the State of the existence of a
municipality bars this inquiry,”

This rule is based on a public
policy against the forfeiture of
the charter of municipal cor-
porations.* Acquiescence

can result from legislative
acts recognizing the
municipality’s existence."
While this defense has

been labeled acquies-

cence” and also laches”

and waiver,” it also has

been recognized as an
application of estoppel,

even without any
requirement of reliance.”

In que warranto cases
brought in the name of

the State, but by an inter- W
ested individual, there
appears to be even greater
latitude for a finding of
estoppel.*

The two remaining possible
rules, set out above, both assume
that estoppel is applicable to gov-
emment in accordance with estab-
lished rules. The difference between
these two principles is that under one,
the rules for government are distinct
from those for other entities, while under
the other, the rules are the same but are
such that in fact governments are rarely
estopped. The question of which of these
is miost correct is best answered after
considering cases involving two areas
where estoppel has often been asserted—
contracts and ownership of land—
because these cases involve a single idea:
government cannot be estopped based
upon an act that is beyond its authority.

114 MARCH 2100535

The contract cases typically involve a
private party that has entered into a con-
tract with government, acted in reliance
thereon, and then discovered the contract
to be in some sense illegal and, thus, not
directly enforceable, In such a case, the

...governments
may be estopped
based on a principle

not limited to government:
that one cannot rely an_maé:—t
not authorized by

¥

y

application of estoppel generally depends
on the nature of the illegality. Where the
contract itself is beyond the authority of
the particular government, there can be
no estoppel,” as where the contract
would cause the government to exceed its
debt limits.* A contract in violation of
the competitive bid law is also considered
ultra vires.* A contract by a person not

.

authorized to act for the government
cannot be enforced by estoppel.’

Because a government has no authori-
ty to enter into an agreement to limit or
bind its legislative discretion, an agree-
ment to act or not to act in a particular
manner legislatively will not support
estoppel.” In a similar vein, because a
government can always amend or repeal
its legislation, there can be no reliance on

legislation 1o estop government from

amendment or repeal.’
On the other hand, a government
| can be estopped where the con-
tract itself is authorized but it is
illegal and, thus, voidable
because it was not entered into
or ratified in the required
(4 manner.” Estoppel may
apply in such a situation
where a board does not
itself act but one member
of the board merely acqui-
esces to the representation
relied upon.”
The above principle—

that a basic lack ol

authority for the act on

which reliance was placed

will not support estoppel
but an authorized act
will*—also runs through
decisions involving land.
Where the land is dedicated
to public use, as for a street or
a public park, the government
has no authority to alienate it,

and because of this lack of
authority no action or inaction can
serve (o estop the government from

later asserting ownership.” There is also
a lack of authority, and no resulting

estoppel, where the government holds
title to land in trust for its own agency.”
Where the state land is mistakenly, and
without authority, sold for taxes, estoppel
cannot be asserted even if one receiving
the tax deed has paid taxes for 50 years or
more.”

This principle—that lack of authority
for the act bars estoppel—is also the
determining factor in a number of other
areas: certification of election returns=;
payment of health benefits; payment of



disability benefits*; zoning variance”; and
job promotion.”

This principle based on authority, or
the lack thereof, does not, however, con-
trol in all cases involving land. Where the
government itself acquires land pursuant
to a sale for taxes or assessment, delay in
asserting o claim and acceptance of taxes
and assessments [rom one in possession
may estop the government from asserting
its ownership”, and also one who asserts
ownership derived from the govern-
ment’s interest.= This result may be based
in part on the government's role as a pro-
prietor in acquiring the property in such
a manner.” Where the state leases its own
land from one presently claiming title,
the state may be estopped from denying
the leasor's ownership.=

Where the land is a public street, tech-
nically an easement, acceptance of taxes
is not inconsistent with the easement
because the fee never passed from the
city” The granting of a building permit
will not estop a city from asserting own-
ership of the underlying land because
this does not indicate a recognition of
ownership in the person in possession.”
Acceptance of taxes on a wharf does not
prevent a city from claiming ownership
for the underlying land.

Thus, the availability of estoppel often
depends on the underlying authority of the
governmental entity to act in a particular
manner. Given this, the question of whether
this represents a separate rule for govern-
ment depends on whether this principle
based on authority extends to individuals
and non-governmental entities, It apparent-
ly does, because the Alabama Supreme
Court has recognized that a corporation
cannot be estopped with regard to a con-
tract beyond its corporate authority.™ The
lack of case law on this point with regard to
individuals is perhaps due to the fact that
whereas corporations and governments are
granted specific authority to act and cannot
act outside that authority, individuals gen-
erally may act in any manner unless limited
by general laws applicable to all persons.
Thus, the issue of a lack of authority on the
part of individuals rarely arises.

Moreover, this rule regarding lack of
authority is apparently derived from a

more general one: estoppel cannot be
based upon a mistake of law.” The lack of
authority is a limit imposed by law, and
because all persons are presumed to have
knowledge of the law, no one can reason-
ably rely upon an unauthorized act.” This
principle—that the representation assert-
ed as the basis for estoppel cannot be
contrary to the law—exists generally in
estoppel outside of cases involving gov-
ermments.

In sum, it appears that governments
may be estopped based on a principle not
limited to government: that one cannot
rely on an act not authorized by law. A fat
rule against estoppel for government exists
only in taxation. A strong policy in favor of
estoppel can be found in the narrow area
of guo warranto challenging the corporate
existence of a municipality. L
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ending crusade to find new ways to

avoid probate proceedings. While in
some states there are good reasons for
attempting to avoid probate, Alabama is
not one of those, Alabama is fortunate to
have one of the most straightforward,
least complex and least expensive probate
systems in the entire nation,
Nevertheless, as probate attorneys, we
often find ourselves probating small
estates, the only major asset of which isa
house or other piece of land. Many
Alabama lawyers routinely find them-
selves dealing with a client who wishes to
add a child or children to his/her deed to
avoid probate proceedings.

The newest method of dealing with
such property outside of probate, the
beneficiary deed or transfer on death deed,
is now an available tool in seven states
{ Arizona, Colorado, Kansas, Missouri,
Nevada, New Mexico, and Ohio). While

I t sometimes seems there is a never-

avoidance of probate is cited in many of
these states as a major reason for adopt-
ing the beneficiary deed, it has major
advantages for probate-friendly states,
such as Alabama, as well. Alabama has
already recognized the concept of trans-
fer on death of assets, having passed the
Uniform Transfer on Death Security
Registration Act in 1997,

Problems with
Attempted Real
Property Transfers

Qutside of Probate

“Heirship Property”

Under the Code of Alabama, title to real
property is vested at death in the heirs of a
decedent as a matter of law, This has
resulted is what is commonly known as



“heirship property.” The result of this “heirship property” system
is that many people, especially in more rural areas, do not take
legal action to record title in the name of the heirs, sometimes for
multiple generations. People often simply say, “We all know that
John was intended to have the land.” The problem comes for
“John” when he attempts to sell or mortgage the land vears, even
decades, later, only to discover his title to the property is unmar-
ketable because no actions have been accomplished to place the
property into his name. A title search

often finds numerous actual owners of

property in which the family simply s

“knew John owned the property.” This YCCALS

heirship system results in a cumbersome

web of heirship affidavits, too often exe- 5/ 111/ tee-peneficiary doe:

cuted by persons with only partial infor-

mation on the family situation, or where ot
some of the true heirs are accidentally or :

even intentionally left off the heirship Intere
affidavit. Where the attempt to correctly
record title comes not just years, but gen-
erations, later, it is often the case that no
person remains alive who can attest to 101
having known the decedent and the suc-

ceeding lineage in order to document S10M
title. The result is mortgage and title com-
panies which insist on a quiet title action conber
prior to warranting title or loaning )
money against the property. While the aramntee
beneficiary deed is not a panacea solution Q=T
to this problem, its use would significant-
ly lessen the title problems under the heir-
ship system of title transfer. P

Placing Children on a ne
The Deed

Another commonly seen tactic to avoid probate is to place a
child or children on the deed as the current owner ages and con-
templates his or her own mortality, but this situation creates
more problems than it solves. Adding another individual to a
deed is a completed gift, vesting a current interest in the real
property at the time the deed is executed. Should the current
owner later decide to change the intended joint owner, this can-
not be accomplished without the consent and cooperation of
the person originally added as a co-owner of the real property.
Unfortunately, it is common that the reason the current owner
wishes to change the joint owner is because the current owner
and added joint owner no longer get along and the current
owner wishes to “cut out” the joint owner from an inheritance,
Only years later, when this occurs, does the current owner real-
ize s/he has made a completed gift, and only by obtaining the
signature of the now-estranged joint owner may the current
owner change his “estate plan.” Even if this cooperation is
obtained, the second transfer still constitutes an additional taxable

[ OWRETDN d0¢és

gift from the old joint owner to the new joint owner. (Whether
the gift actually creates tax due is a question of the value of the
property, any other previous gifts made and their value. In any
event, the transfer results in a reduction in the $1,000 lifetime
gift tax exemption and requires the filing of federal and state gift
tax returns.)
Even where relations between the current owner and the added
joint owner remain positive, the current owner cannot sell or
mortgage the property without the con-
sent of the added joint owner. Adding
5. the name of a joint owner to property
y subjects that property to attachment in
legal proceedings against the added joint
owner. Property jointly owned is subject
to division in divorce proceedings and to
satisfy judgments and tax liens. While
only the interests of the joint owner may
y  be attached, this can still result in a
forced sale for division to satisfy the
judgment or lien. The unwitting current
owner, by placing the name of a child (or
any other person) on the deed may have
avoided probate, but in the process sub-
jected the real property to claims of
creditors and courts on behalf of the
joint owner. In a worst-case scenario, the
current owner can even find himself
F 111/ evicted from his/her own property
i through the neglect or malfeasance of
his/her joint owner.

, The Basics of
Beneficiary Deeds

While the beneficiary deed laws vary

somewhat among the states using them,
they share most of the same features (See, for example, § 15-15-
402 er seg. Colorado Revised Statutes). Under a beneficiary deed,
an owner (or joint owners) of real property may execute a deed
naming the successor owner (the "grantee-beneficiary™) at the
death of the current owner. For joint owners with right of sur-
vivorship, the beneficiary only takes title to the property upon
the death of the last surviving joint owner. What makes the deed
most useful as an estate planning and/or probate avoidance
technique is that the grantee-beneficiary has no vested interest
in the property until the actual death of the current owner. The
current owner is free to change the grantee-beneficiary at any
time simply by executing a new deed (a beneficiary deed, quit
claim deed, warranty deed or any other form of deed) and
recording that new deed. Because the grantee-beneficiary does
not have any current interest in the property, the current owner
does not need the consent, signature or cooperation of the

grantee-beneficiary to revoke the beneficiary deed or execute a
new deed.

> property
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Safeguarding the System

New ideas, such as the beneficiary deed, often seem excellent
solutions to perceived problems, only to become riddled with
unintended consequences. In the case of the beneficiary deed,
the enacted versions of the legislation in ¢ach state have been
very careful 10 attempt to deal with potential unintended conse-
quences in advance, providing clarity in the law and short-stop-
ping potential unfortunate results.

To prevent surprise through “pocket deeds,” the statute
requires that the deed be recorded (for example, § 33-405
Arizona Revised Statutes). In most of the states, there is an addi-
tional requirement that the deed be recorded prior to the death
of the grantor. (for example, § 15-15-504 Colorado Revised
Statutes) By requiring recordation prior to death, the possibility
of undue influence or "deathbed transfers” can take place. A
deed not recorded prior to death is simply void.

The requirement that the deed be recorded to be valid also
eliminates the possibility of dueling deeds made to multiple
beneficiaries. The reality of many elder law situations dealing
with transfers of real property is that often the elderly property
owner is fearful of angering any of the children and so suc-
cumbs to the wishes and influence of each child, sometimes exe-
cuting many deeds in a short period of time, as each child dis-
cusses with the elderly parent their estate plan, with each child
separately telling the elderly parent why they deserve the proper-
ty. The parent executes a new deed to each child in order to keep
the peace, but in the process creating a legal tangle only undone
by litigation after the death of the parent.

When properly executed, the beneficiary deed becomes effec-
tive upon death. The grantee-beneficiary, after the death of the
current owner, simply records the death certificate of the current
owner, and the grantee-beneficiary has secured their interest in
the property outside of the probate process. To ensure that the
beneficiary deed is not used as a method of avoiding creditor
claims, each state’s beneficiary deed statute permits claims to be
filed against the estate and including the property transferred by
beneficiary deed in property covered by the normal statutory
claims period provided by law. As with other transfers of real
property at death, liability for any outstanding mortgage upon
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the real property runs with the land and thereby transfers to the
grantee-beneficiary at that time. (See, for example, § 15-15-407
Colorado Revised Statutes,) Finally, to ensure that property does
not unintentionally pass to a former spouse after divorce or legal
separation due to failure to revoke a beneficiary deed or execu-
tion of a new deed, the statutes often specifically revoke transfers
through beneficiary deed after divorce. (See, for example,
Missouri Revised Statutes § 461.051.)

To ensure that the beneficiary deed is not misused, the laws of
the various states require specific language be prominently dis-
played in the deed indicating that the interest does not pass to
the grantee-beneficiary until the death of the current owner. The
statutes further state that the right to revoke and the requirement
to record the deed are also prominently noted in the deed itself,
(See, for example, § 15-15-404 Colorado Revised Statutes.)

Medicaid Transfer Planning
And Beneficiary Deeds

For many of the states which have passed beneficiary deed
statutes, a major issue was the effect such transfers would have
on Medicaid qualification, the countability of such land as an
available Medicaid resource, and the calculation of any potential
disqualification period based upon the deed being considered a
transfer of assets from the Medicaid applicant. This concern
stems from the presence in some states of an instrument known
as a "Lady Bird Deed” which permits the transfer of real proper-
ty through a beneficiary deed-like instrument, revocable by the
grantor, yet considered a non-countable asset for Medicaid qual-
ification purposes.

Alabama has always taken a very restrictive view of transfers,
especially transfers which permit the grantor access to the asset,
which result in divestiture of assets while retaining interest. For
example, unlike many states, the Alabama Medicaid Agency
takes the position that execution of life estate deeds are a trans-
fer of 100 percent of the value of the property at the time the
transfer is made, based on an Alabama Medicaid Agency inter-
pretation that the value of a life estate for Medicaid disqualifica-
tion purposes is always zero. Many of our sister states use
Internal Revenue Service life expectancy tables to determine the
value of the life estate and the value of the remainder interest
gift. The result of this is that transfers of property through a life
estate deed in Alabama result in a longer period of disqualifica-
tion from Medicaid benefits because Alabama considers 100 per-
cent of the value of the property to have been transferred. To
ensure equitable treatment of this issue in the use of beneficiary
deeds, most of the states which have created beneficiary deed
statutes have also, either through state Medicaid agency direc-
tives or in the beneficiary deed legislation itself, specifically
noted that use of a beneficiary deed disqualifies the individual
from Medicaid eligibility based upon the mere presence of a
beneficiary deed in the assets of the Medicaid applicant.

This interpretation seems harsh to some Medicaid advocates,
as the Adisqualification period” where a beneficiary deed exists




is effectively unlimited, as opposed to being a limited period of
disqualification based on the value of the transfer. To avoid
unjust results in this interpretation, the statutes specifically per-
mit recapture of the real property under a beneficiary deed by
use of a statutory revocation of beneficiary deed. The Medicaid
applicant is allowed to “unwind™ his/her prior transfer under the
beneficiary deed in order to properly qualify for Medicaid assis-
tance, placing the home in the same status (countable or
uncountable) as it would have been without the beneficiary. As
with some other notice requirements under the statute, some
states require notice be prominently placed in the deed itself
stating that the deed is a disqualifying instrument for Medicaid
purposes. While this position is contrary to Lady Bird deeds, it is
certainly reflective of the current budgetary times the states face.

Dealing with Clients with
Diminished Capacity

The reality is that in the majority of cases when beneficiary
deeds are executed (though see below other useful times for
their use), the attorney drafting the beneficiary deed is dealing
with an elderly client. It is incumbent upon the attorney to dis-
cuss with the client his'her reasoning behind wanting to execut-
ed such a deed. Two potential scenarios readily present them-
selves with such an elderly client in which the capacity to exe-
cute the deed or the revocation are impacted.

Where the client informs the attorney sfhe wishes to execute a
beneficiary deed, having been brought to the attorney’s office by
an adult child or other relative or friend who will also be the
grantee-beneficiary, the attorney needs to evaluate the influence
the proposed grantee-beneficiary may be having on the client in
executing the beneficiary deed. While this is a classic, textbook
example of a potential undue influence situation, it may not
immediately present itself as such to the attorney, especially if
the attorney does not regularly deal with elderly clients. The
proposed grantee-beneficiary may easily come across as simply
wanting to assist the current owner is placing into effect their
desires. Careful discussion as to the motives and intent of the
current owner, however, need to be held to ensure that the exe-
cution of the beneficiary deed is, in fact, an independent act by
the current owner and not the product of thoughts and ideas
imposed upon the current owner by the proposed grantee-bene-
ficiary. Where the determination is made by the attorney that
the execution of the beneficiary deed is inconsistent with the
remainder of the estate plan of the client, or where it appears
questionable whether or not the client understands the signifi-
cance of execution of the beneficiary deed, it may be proper to
suggest that a single transaction conservatorship be considered
to execute the beneficiary deed. (This is true of placing the
grantee-beneficiary’s name on currently existing types of deeds
as well, including joint tenancy with right of survivorship, quit-
claim and tenant in common deeds.) Expect the client and the
proposed grantee-beneficiary to resist such a suggestion.

The other common situation likely to present itself concern-

ing the incapacity of the client and the beneficiary deed is the
situation in which the client has previously executed a benefici-
ary deed, then later needs to qualify for Medicaid nursing home
care assistance. Because the beneficiary deed disqualifies the cur-
rent owner from Medicaid assistance, the current owner will
need to revoke the beneficiary deed. What if, however, as is quite
common, the client suffers dementia which makes them unable
to execute a revocation of the beneficiary deed? Again, use of the
too-often forgotten single transaction conservatorship provi-
sions of the Probate Code will resolve this issue. If, for example,
the owner is a joint owner with histher spouse of the beneficiary
deed property, revocation of the beneficiary deed would make
the property a non-countable asset for Medicaid qualification,
potentially making the dient immediately eligible for Medicaid
assistance. However, a grantee-beneficiary may challenge the
revocation on the grounds that the current owner lacks capacity
to execute a revocation. A full-blown conservatorship may be
overly cumbersome and expensive, but the single transaction
conservatorship provisions of the Probate Code are ideally suited
to ensure the validity of the revocation while at the same time
permitting Medicaid qualification,
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Effective Uses of the
Beneficiary Deed
The beneficiary deed is not a one-size-fits-all document, but,

where carefully considered, it can be quite effective in a variety
of situations.

Small Estates

The small estate provisions of the Alabama Probate Code do
not permit transfers of real property, and even if such real prop-
erty transfers were permitted, the maximum value of the estate
qualifying for small estate provision ($3,000) is woefully out of
date.(* 43-2-692 Code of Alabama) Where the only reason a pro-
bate administration of the estate is the transfer of real property,
use of a beneficiary deed statute would preclude the expense of
probate for such transfers.

Joint Tenancy Estates

It 15 not at all unusual today to find even sizeable middle class
estates in which all property, real or personal, is owned between
a husband and wife as joint tenants with right of survivorship.
Enfortunately, it is also not uncommon to discover that the

house is titled in the name of the decedent only; as joint tenants,

but without survivorship provisions; or as tenants in common,

often for reasons outside of the client’s intent that the property
‘become the property of the surviving spouse at death (property
kept in one spouse’s name for tax reasons, as a-result of prior
divorce decrees etc., or even through simple neglect). Existence
of a heneficiary deed would permit transfer-on-death of such
property while preventing it from being encumbered by liens

- during the life of the current owner.

Preferred Child Transfers

- Family dynamics are complex even in the best of family situa-
tions. This is especially so where ane adult child has taken up

_‘Eht-rea‘pﬁmibi]il? 1o assist an elderly parent

with aspects of daily living which permit the elderly parent to
continue to reside in the home, rather than needing to move to
an assisted living facility or nursing home, Often, parents wish
to benefit the adult child who assists the parent, but also wish to
have a will in place which divides the assets of the parent equally
among the children. The adult child assisting the elderly parent
may move into the home with the parent in order to facilitate
such care and assistance. The parent may feel that the child
should accede to the home at the death of the parent, but for
reasons of family peace and harmony does not wish to transfer
the house at death through the will. While to an objective attor-
ney this desire may seem insignificant, it is often a very real issue
for the elderly parent. Additionally, the parent may fear that
transferring the home to the adult child care provider may cause
challenge to the will after death. Use of a beneficiary deed fulfills
the intent of the parent to benefit the child providing care and
assistance, while eliminating the transfer as a probate issue, and
without the tax and liability issues that placing the single child’s
name on the deed would cause,

In addition to these considerations, use of a beneficiary deed
would ensure that the child who has promised to provide such
care and assistance follows through with that care.
Unfortunately, it occasionally happens that once property is
deeded to the care-providing child during lifetime, either by
outright gift or joint tenancy, that child ceases to perform such
care. By use of a beneficiary deed, the parent would have the
right and ability to revoke the gift based upon the non-perform-
ance of the child.
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Non-Traditional Relationships

In today’s society, a number of non-traditional relationships
exist which the law does not recognize as equivalent to husband
and wife relationships, including both same-sex relationships
and “live-in" heterosexual relationships. Real estate attorneys
often find themselves dealing with litigation as a result of such
non-marital relationships when they go bad. In the good times
of the relationship, one partner often places the name of the
partner on the deed to an existing home or other real property,
believing the other person to be their "life-pariner.” However,
unlike a marital situation, no legal process exists to equitably
divide the property upon the separation of the parties. Existence
of the beneficiary deed option would permit the partner owning
the property prior to the beginning of the relationship 1o add
the partner as a grantee-beneficiary. If the relationship does, in
fact, last for the remaining life of the current owner, the partner
receives the property at death as intended. On the other hand, if
the relationship sours and ends, the current owner may simply
revoke the death benefit interest of the partoer, without needing
to obtain the cooperation of that partner. While not a substitute
for a prenuptial agreement, the beneficiary deed would elimi-
nate a significant amount of litigation between separating “life
partners.”

Substitute for Revocable Living
Trusts

Alabama is a state in which revocable living
trusts are not common. This is because of the
uncomplicated and relatively inexpensive pro-
bate process in Alabama. Yet, even in
Alabama, revocable living trusts are set up
specifically to ensure effective transfer of
assets either during lifetime as a result of
incapacity, or at death duse to controversial
relationship and a few other reasons.

Where the estate is relatively small in value, however, the cost of
creating and administering a revocable living trust can be pro-
hibitive. Often the main, if not only, asset actually transferred
into the revocable living trust is real property. With a beneficiary
deed statute, the necessity of a revocable living trust in such sit-
uations would be avoided, along with its accompanying costs.

Conclusion

Simplification of people’s lives is an essential purpose of gov-
ernment. Rightly or wrongly, avoidance of probate is seen as a
good thing by many people. Creation of a beneficiary deed
statute facilitates the simplification of real property transfers in a
variety of situations, benefits our clients and eliminates prob
lems which exist with the current methods of property transfers.
Perhaps the time has come for Alabama to consider joining the
growing list of states that sees the merit in this type of deed. W
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Introduction

reservation of aesthetic, environ-

mental, historic and recreational

values on private lands is difficult to
accomplish. Government entities often do
not have the funding to purchase and pre-
serve these lands in an undeveloped state.
Income tax incentives in return for the
donation of conservation easements by
private landowners provide a useful tool
for accomplishing these preservation goals.

The Internal Revenue Code (hereinafter

the Code) allows for income tax deduc-
tions for charitable contributions under
Section 170. One type of these charitable
contributions is a conveyance of a partial
property interest which qualifies under
the Code as a "conservation contribu-
tion."' The most common form of these
contributions is a conservation easement,
and it must meet specific requirements
outlined in the Code and Treasury

Regulations in order 1o qualify for the
income tax deduction.’ A qualified con-
servation contribution is generally
defined as "a contribution of a qualified
real property interest, to a qualified
organization, exclusively for conservation
purposes.’ This definition presents the
following four primary elements: 1. What
constitutes a qualified real property
interest; 2. What is a qualified organiza-
tion; 3. What constitutes exclusivity; and
4. What are conservation purposes?

Qualified Real Property
Interest

The Code identifies three categories of
“qualified real property interests.” These
interests include: "(A) the entire interest
of the donor other than a qualified min-
eral interest, (B) a remainder interest,
[and] (C) a restriction (granted in perpe-
tuity) on the use which may be made of
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the real property.™ The con-
servation easement (i.e.
restriction on use) is best
suited to a landowner
who wants to retain

Public access

1s not required to
accomplish the f)th&f -
general categories of

transfers can only be made to
other qualified organiza-
tions and the original con-

servalion purposes must
be carried out by the

some Iimitcdl use of the . grantee organizatinn.“
EEE?‘J‘:&’ conservation purposes * :i';:“?“’r"i’:h“:]‘iﬂ
oedinthe e except where the lack of e i
e public access would = EEEERRa
o e frustrate the proposed Kk e

common law due to

its intangible nature.

As such, many state leg-
islatures have specifical-
ly authorized conserva-
tion easements by statute,
The Alabama legislature
specifically validated conser-
vation casements in 1997,

Qualified
Organization

This requirement identifies who may
receive the qualified real property interest
and what restrictions on alienability
must be imposed on the donee,
Generally, the organization must “have a
commitment to protect the conservation
purposes of the donation, and have the
resources to enforce the restrictions.™
Treasury Regulations identify four classes
of organizations which qualify under this
definition:

L. A governmental unit described asa
State, a possession of the United
States, or any political subdivision of
any of the foregoing, or the United
States or the District of Columbia, but
only if the contribution or gift is made
exclusively for public purposes:*

2, An organization described as one

which normally receives a substantial
part of its support ... from a govern-
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conservation purpose.

mental unit ... or from direct or indi-
rect contributions from the general
public;’

3. A charitable organization described in
LR.C. § 501(c)(3) [i.e. tax-exempt]
that meets the public support test of *
509(a)(2);" or

4. A charitable organization described in
LRL.C. § 501(c)(3) that meets the
requirements of LR.C. § 509(a)(3)
and is controlled by an organization
|qualifying under one of the three
foregoing categories|.’

In addition to the requirement that the
grant must be made to a qualified organi-
zation, it also must include certain restric-
tions on transfer of the interest. Subsequent

manner consistent with
the conservation pur-
poses."

Exclusivity

This requirement is an
integral part of the qualified
real property interest require-
ment, but is identified sepa-
rately due to its importance. The
Code states that, “[a] contribution
shall not be treated as exclusively for
conservation purposes unless the con-
servation purpose is protected in perpe-
tuity.”" The Treasury Regulations further
interpret this statutory provision to
require that a mortgagee of the conserva-
tion property must subordinate its rights
to those of the qualified organization and
to limit surface mining of reserved min-
eral interests,” However, the regulations
do include de minimis provisions for the
exclusivity requirement regarding remote
future events and minor mining
impacts." The taxpayer must substantiate
the condition of the property at the time
of gift by providing the donee organiza-
tion with appropriate baseline documen-
tation where a retained use may poten-
tially impact the conservation purpose.”

Conservation Purpose
While the preceding three require-
ments are relatively straightforward, the



determination of whether a particular
contribution satisfies the conservation
purpose requirement can be difficult to
ascertain. This is because every tract of
land possesses a unique mix of conserva-
tion values. The Code identifies four gen-
eral classes of conservation purposes:

1. The preservation of land areas for
outdoor recreation by, or the educa-
tion of, the general public;

2. The protection of a relatively natural
habitat of fish, wildlife or plants, or
similar ecosystem;

3. The preservation of open space
{including farmland and forest land)
where such preservation is—for the
scenic enjoyment of the general pub-
lic, or—pursuant to a clearly delineat-
ed federal, state or local government
conservation policy and will yield a
significant public benefit; or

4. The preservation of a historically

important land area or a certified his-
toric structure."

The Treasury Regulations attempt to
Further define these broad categories and
provide some specific examples;” howev-
er, it is impossible to identify the infinite
different circumstances which qualify as

conservation purposes. The regulations
do identify that public access is required
where the conservation purpose is for the
preservation of land areas for outdoor
recreation by, or the education of, the
general public. Public access is not
required to accomplish the other general
categories of conservation purposes
except where the lack of public access
would frustrate the proposed conserva-
tion purpose.”

Given the wide variety of individual cir-
cumstances which would qualify as conser-
vation purposes, the determination is
inherently a case-by-case analysis. Such
uncertainty could seemingly cause taxpay-
ers to shy away from making conservation
contributions for the fear they would
invite an IRS audit. The only certain way
to determine whether a particular taxpay-
er’s contribution will qualify for a conser-
vation deduction is to request a private let-
ter ruling from the IRS. A request in writ-
ing must be submitted which outlines the
facts of the particular conservation contri-
bution, the controlling law (e.g., “under §
170(h) of the LR.C. a deduction is allowed
for ...}, and ask the IRS to rule whether the
contribution qualifies. The problem with
requesting private letter rulings is that they

are quite expensive (present application fee
is $6,000") and time-consuming (possibly
taking over a year). Additionally, the IRS
will not rule on whether the valuation of
the deduction (discussed below) is
correct.”

While requesting a private letter ruling
often is not an appropriate course of
action for determining how to create a
conservation contribution which will
qualify for an income tax deduction,
analysis of past private letter rulings pro-
vides useful insight into how to structure
the transaction. It should be noted that a
private letter ruling applies solely to the
taxpayer who requested it, and it cannot
be used or cited as precedent.”

Forty-five private letter rulings issued
during the time period of 1982 to 2004
were found which directly addressed the
issue of whether a particular contribu-
tion constituted a qualified conservation
contribution and was, thus, available for
an income tax deduction. The rulings
involved a wide variety of conservation
purposes, and were all determined to be
valid conservation contributions pur-
suant to LR.C. § 170(h). This high
approval rate could be attributable to the
fact that a taxpayer would not undertake
the effort and expense to obtain a private
letter ruling without presenting a strong
case. Further, it may reflect that the qual-
ified organization receiving the easement
helps ensure the significance of the dona-
tion. On the other hand, it may simply
indicate a somewhat tolerant approach
by the IRS in the interpretation of con-
servation purposes under LR.C. §
170(h}(4) given the volume of litigation
in regards to valuation discussed in the
next section.”

Often, the conservation easements
involved contributions which asserted they
fulfilled several of the broad categories of
conservation purposes identified in the
Code. Many of the easements involved agri-
cultural/livestock farms or ranches. In gen-

eral, these taxpayers proposed to restrict
the land from commercial and residential




development while continuing farming/
ranching activities. An easement to pre-
serve structures or areas with historic sig-
nificance was another common purpose.
Other easements involved retained uses
such as forest management and harvesting,
mineral rights, outdoor recreation, water
use, limited residential development, com-
mercial campgrounds, summer camps, and
guest ranches, Most of the rulings involve
some combination of the above-listed uses.
Often, the subject property is located in
close proximity to a public recreation area

\ . and/or ecologically sensitive area such asa
park, national forest, wildlife refuge or
public waterbody, Other properties are
located in areas which are experiencing
rapid growth and development where there
are express governmental policies and goals
for preserving and maintaining undevel-
oped lands.”

Conservation
Contribution
. . Deduction
F W BEERN  Valuation

The value of the conservation contri-
bution is the fair market value of the
restriction at the time of the contribu-
tion.” Such fair market value can be
determined through a comparable sales
appraisal approach using sales of similar

\ . easements in the area, however such
Dy N ] f.‘ information is often limited. Therefore,
-~ o o - ~ the fair market value of the contribution
contribution is,the-fa it-m R i el ot i
| ket value of the property prior to dona-
valte of the i eetl 1 ct 10N at the. et
use] less the fair market value of the
'l property after donation of the case-
timeiof the contribution.. . IR -—
. \ ) ' . _ & | wmust take into account not only the
N \ A \ : N | \ 3 current use of the property but also an
- ' ' objective assessment of how immediate
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or remote the likelihood is that the prop-
erty, absent the restriction, would in fact
be developed, as well as any effect from
zoning, conservation, or historic preser-
vation laws that already restrict the prop-
erty’s potential highest and best use™

A deduction in excess of $5,000 for a
donation of a conservation easement
must be substantiated by the submission
of a qualified appraisal by a qualified
appraiser.” The intangible nature of con-
servation easements can lead to widely
varying opinions as to value of the ease-
ment by equally qualified appraisers. The
Senate Finance Committee recently
announced that legislation will be intro-
duced this year increasing fines and
penalties for the excess valuation of his-
toric facade easements and the abusive
deductions taken thereon.” Thus, large
deductions for conservation contribu-
tions seem to provide potential fertile
ground for RS audit.

Indeed, as mentioned above, much of
the litigation in this area has been regard-
ing the valuation of the donation. In
some cases, the IRS has taken the position
that the easement donation was worth
nothing, arguing that there has been no
change in highest and best use of the
property. For example, Schwab v. CLR.
involved the preservation of a waterfowl
preserve on a 1,500-acre farm where
Taxpayer claimed $900,000 value for the
easement and the IRS asserted 30 value
for the easement on basis of no change of
highest and best use. The Tax Court ruled
the easement value to be $544,000.”
Fannon v. C.LR. involved a donation of a
scenic easement over a farm through
restricting development where Taxpayer
claimed $236,752 value for the easement
and the IRS asserted a $0 value for the
easement on basis of no change in highest
and best use, The Tax Court ruled the
easement value to be $90,956 and on fur-
ther appeal, the Fourth Circuit increased
the easement value to $121,781."

Overall review of several cases regarding
valuation indicates a general trend of both

the U.5. Tax Court and U.5. District courts
to recognize at least some value for the
conservation contribution usually (but not
always) somewhere between the extremes
of valuations presented by the taxpaver
and IRS experts and more recently leaning
toward the taxpayer’s valuation:”

Case Taxpayer
Browning v. CIA (1997) $254,000
Schwab v CIR(1934) £900,000
Dennis v, 115, (1992 $50,610
Clemens v. CIF{1932) £910,000
Schapiro v, CIR(1591) $595,031
Dorsey v. CIR{1990} $245,000
Higgins v. CIR (1980) $110,000
Griffin v. CIR(1989) $195,000
Richmond v. LLS. (1988 $150,000
Losch v. CIR(1988) £235,000
Fannon v. CIA (1986} $236.752
Symington v. CIR (1986} $150,000
Todd v C/R (1985) $353,000

IRS
$0
$0

§7.700
$110,000
$388,000

$46,000
$50,150
$35,000
$59,000
$70,000

$0

0
$31,000

Court
$208,000
3544,000

$50,610
$703,000
$595,031
§153,422
$103,000
$70,000
$59,000
$130,000
$90,956
£92 370
£31,000
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The review of the preceding listed cases
clearly dernonstrated that the valuation
of n conservation contribution is a highly
fact based inquiry and largely dependent
on expert opinion.”

Conclusion

Conservation easements are useful
tools for preserving aesthetic, environ-
mental and historic values on privately
owned lands, Furthermore, they can pro-
vide significant income tax deductions
for the donor landowner. Ambiguities in
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the Code and Treasury Regulations as to
what constitutes a qualified conservation
contribution may tend to cause taxpayers
to shy away from donating conservation
casements and claiming an income tax
deduction. Application for private-letter

rulings on the validity of a given contri-
bution can be obtained, but are expensive
and time-consuming. However, analysis
of past private-letter rulings, while not
available as precedent for future determi-
nations, provides valuable insight into
how to structure a valid conservation
easement. Furthermore, past rulings indi-
cate that the IRS typically approves pro-

e-qﬁﬁr Y
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posed conservation easements as quali-
fied conservation contributions under
LLR.C. § 170{h), saving its argument as to
the easement value. The intangible
nature of conservation casements can
lead to dispute with the IRS over the
value of the deduction; however, the
Courts have recognized the value of such
deductions over RS objection. Proof of
the change, due to the easement, in the
highest and best potential use of the
property has been shown to be instru-
mental in supporting valuations of the
casement and, thus, the deduction taken
by the taxpayer. B
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Young Lawyers Render

Service

he Alabama State Bar recently

adopted the motto “Lawyers

Render Service.” | am proud to
report that this year, as in prior years,
young lawyers in Alabama have helped
the ASB live up to its motto. Indeed, in
the past six months, young lawyers have
answered the call to serve the citizens of
our state in many different ways and on
many different occasions,

Most notably, young lawyers, led by Bob
Bailey of Huntsville, have literally
answered the calls of nearly 75 Hurricane
Ivan victims in need of pro bono legal
services. The ASB, in conjunction with the
Federal Emergency Management Agency
(FEMA), established a toll-free number
that disaster victims could call for free
legal assistance. Linda Lund, ASB
Volunteer Lawyer Program director, and
Bob Bailey have coordinated the volunteer
legal services effort, The volunteer lawyers
have assisted with all types of legal issues
affecting disaster victims, including insur-
ance claims, landlord-tenant issues and
many others. To all of the lawyers who
volunteered in this effort, we thank you
for your time and service. For those of
you who have not yet volunteered to assist
disaster victims but would like to doso in
the future, please let me know.

Young lawyers are also volunteering to
wark with high school students from the
Birmingham city schools on a new
Stephen Black started the program,
known as SpeakFirst, Young lawyers train
and mentor talented high school students
who participate in SpeakFirst. These
attorneys are serving as positive role

models and are enriching the lives of
young people while, at the same time,
acting as excellent ambassadors of our
profession,

In the Montgomery area, the YLS con-
tinues to support the Minority Pre-Law
Conference. LaBarron Boone, Kimberly
‘Ward and Christy Crow, among others,
assist in the preparation of this annual
conference attended by over 200 minori-
ty high school students. The purpose of
the conference is to educate the students
about the legal profession. These three
young lawyers work with the Capital City
Bar Association to ensure that the con-
ference is a success every year.

There are, no doubt, countless other
ways in which young lawyers volunteer
their time, energy and expertise on a
daily basis. I continue to hold the idealis-
tic belief that we, as attorneys, are
uniquely situated to impact our commu-
nities in a positive way. Although the
demands on our time increase every year,
I hope that we can continue the tradition
of our predecessors and "render service™
as the motto suggests. Let us follow the
example of the young lawyers who have
already answered the calls of disaster vic-
tims and volunteered for other worthy
projects.

Please consider attending the Young
Lawyers Sandestin CLE seminar May 20
and 21, 2005. You should be receiving a
brochure in the mail soon. As usual, the
seminar will be a great time and will fea-
ture great speakers. If you have questions
about the seminar, please contact Craig
Martin at (251) 405-1327 or e-mail him
at cdm@ajlaw.com, |
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Wrap-Up

Legislative Committee
Counsel

By Robert L. McCurley, Jr.

or more than 25 years, the Alabama  senators must share a secretary with
F Law Institute has been providing another senator. In the house of represen-

legal counsel to both the House tatives, house members, including the
and Senate Judiciary. It is through these committee chairs, must share a secretary
committees that, historically, one-third of with other committee chairs and, in gen-
all legislation passes. They are the com- eral, members must obtain secretarial
mittees in which most bills affecting the support from a secretarial pool.
legal profession are assigned. In the late 1970s, the legislative leader-

Alabama legislators do not have indi- ship observing the complexity of the leg-

vidual research staff, and neither do com- islation going to the judiciary commit-
mittee chairs, The senate committee tees asked the help of the Alabama Law
chairs are assigned a secretary while other Institute to provide legal assistance to
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both the House and Senate Judiciaries.
Approximately 30 to 35 percent of all leg-
islation passes through these two com-
mittees. Generally, these are the more
technical legal issues the legislature is
asked to consider,

The senate Judiciary, chaired by lawyer
Rodger Smitherman, has Law Institute
counsel assistance through attorney
LaVeeda Morgan Battle of Birmingham.
Ten of the 14 senate Judiciary members
are lawyers. The members are provided
an analysis of each bill the committee is
considering. The lawyer provides a sum-
mary brief for each bill, explains how it
changes the current law, and reviews it
for any technical errors. The committee’s
lawyer is also available to provide
research and draft amendments for the
committee.

Speaker Seth Hammett, upon becoming
the speaker of the house in 1999, recog-
nized the need for independent counsel for
each house committee. The speaker
requested the Institute provide staff attor-
neys for 16 house commuttees. The only
committees without staff attorneys are the
budgeting committees. Currently, there are
only eight representatives who are practic-
ing attorneys. Marcel Black, chair of the
House Judiciary, is a lawyer but only one
of the other 14 members of the Judiciary is
a lawyer. Pam Higgins, of Montgomery,
serves as counsel to the house Judiciary.

The Institute has obtained the services
of the following attorneys to serve as legal
counsel for the house committees for
2005; Pamela R. Higgins, Flynn Mozingo,
Charlanna W. Spencer, Sandra Lewis,
Karen Mastin, Christopher Pankey,
Robert C. Ward, Ben Espy, Peck Fox, and
William Sellers. When any of the legal
counsel has a conflict, Bob McCurley or
Penny Davis from the Institute substitutes
for them at committee meetings.

These attorneys review each bill placed
on the house committee calendar, analyze
it for technical errors, summarize the bill
for the committee members and explain
how the bill will change the current law.

This information is e-mailed to each com-
mittee member prior to the committee
meeting.

The printed version of the lawyer’s
review of each piece of legislation is also
made available at the committee meeting.
During the committee meeting, the attor-
neys are available for legal advice and
drafting of amendments for committee
members.

After the committee meeting is over,
these lawyers then review their sum-
maries to make any changes to the report
as the bill is reported out of committee.
These legal summaries are then available
to every house member for review prior
to consideration of the bill.

With less than eight percent of the rep-
resentatives being lawyers, and none of

them having independent staff, Speaker
Hammett has made available to house
members top-notch lawyers. They are
made available to the legislature at a cost
of less than ten percent of the salary for
hiring fulltime legal counsel,

In 2005 the Institute
prepared and presented
to the legislature the
following legislation:

Alabama Election Code

A committee chaired by former legisla-
tor and Speaker Pro Tem Jim Campbell,
with 24 other members who are legisla-
tors, lawyers, judges, sheriffs, and clerks,
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along with the Secretary of State, has
reviewed the entire Election Code-Title
17. The committee has cleared up incon-
sistencies and duplications, and has also
reorganized election law. This revision
will make Alabama's Election Law more
assessable and usable.

Alabama's Election Law evolved from
paper ballots to machine voting to elec-
tronic voting. All three processes have
separate voting procedures that remain
the law today. The current cumbersome
and outdated law has become even more
complicated by the passage of the federal
“Help America Vote Act,” the Secretary of
State’s Administrative Rules, and voting
officials obtaining the attorney general’s
opinions to interpret the various statutes.
The committee has simplified the current
law by conforming all the laws, rules and
opinions to electronic voting machines to
make sure the law coincides with the vot-
ing procedure practice,

The maost difficult areas to clarify are
the voter identification law as it applies
to absentee ballots and provisional bal-
loting, which are the two new provisions
of Alabama law causing voting officials
the most problems.

Alabama Trust Code

Alabama and other states have tradi-
tionally relied on case law to determine
the trust laws. Alabama and other states
have enacted a Trust Powers Act, but, in
general, trust law is incomplete. A com-
mittee chaired by Ralph Yeilding has, for
several years, been studying the Uniform
Trust Law and comparing it with
Alabama law. The committee, with the
assistance of the reporter, Bob Loftin, has
completed their study. A bill is now pend-
ing before the Alabama legislature to pro-
vide Alabama with its first Trust Code.

Alabama Securities
Act

Recent investment fraud cases, such as
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those currently pending with
HealthSouth, Enron and WorldCom,
have brought both state and federal secu-
rity laws under review.

A committee chaired by Mike Waters
and other experts in security law, has
completed this Act which provides the
basic law for registration of securities,
regulation of issues, broker-dealers and
investment advisors along with expanded
enforcement and investigatory powers for
the Alabama Securities Exchange
Commission.

Although technical, it clarifies the
Alabama security laws and closes the
loopholes that now exist between state
and federal acts. With the passage of the
1996 National Security Markets
Improvement Act and the Sarbanes-
Oxley federal law, these Acts specifically
preempted state security regulations,
causing all of our existing laws to be out
of compliance. This revision is also cur-
rently before the Alabama legislature,

Uniform Residential
Landlord/Tenant Act

For the past few years, the Alabama
legislature has been considering a
Landlord/Tenant Law. Alabama is only
one of two states that do not have a
Residential Landlord/Tenant Law. The
proposed Act, drafted by a committee
chaired by James Tingle, is a more land-
lord-friendly version of the Uniform
Residential Landlord/Tenant Act than has
been enacted in 20 states, including
Tennessee, Florida, Mississippi, South
Carolina, Kentucky, and Virginia.

Estate Tax

Apportionment

A committee chaired by Leonard
Wertheimer, with Fred Daniels serving as
reporter, has recommended that Alabama
establish an estate tax law. The Internal
Revenue Code places the primary respon-
sibility of paying federal and state tax on

the personal representative but does not
direct from which beneficiary the taxes
are to be paid, This is left to state law.
Forty-four states have an apportionment
of tax law, but Alabama requires the taxes
to be taken from the residuary of the
account unless the will directs otherwise.
This Act applies only to:
a. Estates over two million dollars,

b. where there is a will and the will
does not enumerate who pays
the taxes, or

€. to persons who die after January
1, 2007,

The Act does not affect;
a. The total amount of tax paid;
bv. estates with no will;

c. estates less than two million
dollars;

d. charitable gifts;

e. specifically willed gifts less than
$100,000 to any persom;

L persons who are incompetent; or

g any person who dies before
January 1, 2007,

The act generally will allow taxes to be
shared by beneficiaries proportional to
the amount received when the testator
does not divect otherwise,

Copies of all five Acts can be obtained
by consulting the Alabama Law Institute
Web site at www.ali state.al.us.

The legislature’s regular session cannot
extend beyond Monday, May 16, 2005,

For more information about the
Institute or any of its projects, contact
Bob McCurley, director, Alabama Law
Institute, PO, Box 861425, Tuscaloosa
35486-0013, fax (205) 348-8411, phone
(205) 348-7411, or visit our Web site at
www.ali. state.al, us, a
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ALABAMA STATE BAR
2005-2006 COMMITTEE/ TASK FORCE PREFERENCE FORM

ALABAMA STATE BAR MISSION STATEMENT
THE ALABAMA STATE BAR IS DEDICATED TO PROMOTING THE PROFESSIONAL RESPONSIBILITY
AND COMPETENCE OF ITS MEMBERS, IMPROVING THE ADMINISTRATION OF JUSTICE, AND
INCREASING THE PUBLIC UNDERSTANDING OF AND RESPECT FOR THE LAW.

INVITATION FOR SERVICE FROM BOBBY SEGALL, PRESIDENT-ELECT
We want very much in the upcoming year to broaden participation in bar activities. If you would
like to serve our profession in a volunteer capacity, please choose a committee or task force in which you
are interested. The Alabama State Bar needs you and will try hard to involve you in an area of your
interest.
We also want your suggestions on how the Alabama State Bar can better serve its members and
our profession. Please include your suggestions in the space provided below.

APPOINTMENT REQUEST - Terms begin August 1, 2005 and expire July, 2006. Indicate your
top three preferences from the list by marking 1, 2 or 3 beside the preferred committee (c) or
task force (tf).

____ Alabama Lawyer, Editorial Board (c) ____ Insurance Programs (c)

__ Alabama Lawyer, Bar Directory (c) Lawyer Referral (c)

___ Alternative Methods of Dispute Resolution (¢) __ Lawyer Public Relations (c)

___ Character & Fitness (c) Lawyer Assistance Program (c)
__ Client Security Fund (c) Military Law (c)

—

____ Community Education __ Quality of Life

___ Disciplinary Rules & Enforcement (tf) __ Rules Governing Admission (if)
___ Diversity in the Profession (tf) __ Solo & Small Firm Practitioners
____ Ewvaluation of CLE (tf) __ Unauthorized Practice of Law
___ Fee Dispute Resolution (c) __ Volunteer Lawyers Programs

__ Judicial Liaison (c)

BACKGROUND INFORMATION

Name:

Firm:

Address: (Street or P.O. Box)
(City, State, Zip)

Telephone: (office) (e-mail) (facsimile)

Year of admission to bar: |:| check if new address

SUGGESTIONS FOR NEW COMMITTEES OR TASK FORCES:

INSTRUCTIONS FOR SUBMISSION

Please return this form no later than May 7, 2005 to be considered for an appointment, by mail to
Programs, P.O. Box 671, Montgomery, AL 36101-0671, by facsimile to 334-261-6310, or by computer to
rgray@alabar.org. Please remember that vacancies on existing committees are extremely limited as
most committee appointments are filled on a three-year rotation basis. If you are appointed to a
committee, you will receive an appointment letter informing you in June 2005. You may also
download this form from our Web site, www.alabar.org, and submit the completed form via email to

rgray@alabar.org.
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By J. Anthony McLain

& Hissy Fits

[Based on reader response, the follow-
ing is a rehash of the previously pub-
lished article, then entitled, “When
Clients & Files Take Flight."]

he reflection in the mirror really is
| you. Do you like what you see?

Published survey results continue
to demonstrate a growing dissatisfaction
among lawyers who are disenchanted
with their chosen profession. We possess
the privilege of being a self-policing pro-
fession and should strive to retain that
right,

In an effort to familiarize the member-
ship of the bar with the overall process of
our disciplinary system, some discussion
of how it works, and how upcoming
changes may further enhance our disci-
pline processes, follows.

- Headaches, Hormones

How Bar Complaints
Are Filed

We presently have some 14,600 lawyers
licensed to practice in Alabama. In 2004,
the four-member Disciplinary
Commission reviewed 1,514 complaints
which were filed against Alabama attor-
neys. The majority of those complaints
were filed by disgruntled clients. Some
complaints were filed by judges, some
filed by opposing counsel, and some were
received anonymously, or based upon
newspaper articles, court orders or opin-
ions, and the like.

The Office of General Counsel has for-
mulated a screening process, an initial
“probable cause” review, of all complaints
to determine if a full investigation is nec-
essary, The utilization of this screening
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procedure has resulted in more than half
of all complaints filed being screened out
during this initial review phase.

What to Do When You
Get That Letter

If you are one of the unfortunate
“respondent attorneys,” the best advice is
to cooperate in the bar's investigation
and be prompt in doing so. Numerous
reprimands are being administered to
lawyers who refuse or fail to cooperate
with attempts to investigate bar com-
plaints filed against them, which refusal
or failure, in and of itself, is a violation of
Rule 8.1(b}, Alabama Rules of Professional
Conduct.

Be thorough and forthright in your
written response, and provide any docu-
mentation that is supportive of your
response. In a significant number of
cases, the complaint is dismissed due to
the detailed and comprehensive initial
response of the lawyer.

If there are third-party witnesses who
may provide corroborating information,
supply their names, addresses and tele-
phone numbers. This, too, can reduce the
time and effort required of the respon-
dent attorney in having to deal with the
disciplinary process,

Lastly, don't attack the process or those
who attempt to enforce the rules. In a
large number of investigations, the
respondent attorney’s less-than-profes-
sional attitude toward investigators look-
ing into the matter further exacerbates
an already unpleasant situation.
Demonstrating professionalism and
cooperation better serves the lawyer who
is the subject of such an investigation.

Just Who Is Big
Brother/Sister?

Pursuant to the Alabama Rules of
Disciplinary Procedure, investigation of a
complaint is conducted by the Office of
General Counsel or a local grievance
committee. There are presently eight
local grievance committees: Birmingham,
Mobile, Montgomery, Tuscaloosa,

Huntsville/Madison, Houston, Talladega,
and Baldwin. Once an investigation is
completed, a report and recommenda-
tion from the Office of General Counsel
or the local grievance committee is sub-
mitted to the Disciplinary Commission
which determines the final disposition of
the complaint. The Disciplinary
Commission consists of four bar com-
missioners who are elected from that
body for three-year terms,

The Disciplinary Commission can order:
(1) dismissal of the complaint; (2) a private
reprimand; (3) a public reprimand without
general publication; (4) a public reprimand
with general publication; or (5) formal
charges. If the Disciplinary Commission
determines that the lawyer should receive a
reprimand, private or public, the lawyer
may request that formal charges be filed
and a hearing held thereon.

Hearings are conducted before the
Disciplinary Board. Pursuant to rules of
procedure adopted by the Alabama
Supreme Court, effective August 1, 2000,
there are six such boards, each consisting
of six members; a disciplinary hearing
officer, four bar commissioners, and a
layperson. The rules provide for the
appointment of the six disciplinary hear-
ing officers who shall guide and superin-
tend the disciplinary proceedings of the
Disciplinary Board.

If a lawyer is found guilty of miscon-
duct, he or she may appeal to the Board of
Disciplinary Appeals, which is composed
of five lawyers appointed by the Board of
Bar Commissioners. Appeals from a dedi-
sion of the Board of Disciplinary Appeals
lie with the Alabama Supreme Court,

Can the Lawyer Being
Investigated Talk to
the Complainant?

The best solution in all cases would be
for the complainant and the lawyer to
work out their underlying problem, espe-
cially if the complainant is or was a
client. In those instances where the client
may have retained new counsel, the
lawyer who is the subject of the grievance
should be aware of the “no-contact” pro-
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Ethics
Re d u x Continued from page 139

vision concerning communication with a ment prospectively limiting his liability
represented party, Additionally, the rules to a client for malpractice unless permit-
prohibit a lawyer from making an agree- ted by law, and, the client is independent-
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ly represented. Obviously, the lawyer
should not coerce the complainant into
withdrawing the complaint or otherwise
impede the investigative process through
improper influence or actions.

The rules recognize the possibility of
such influence, and specifically declare
that disciplinary proceedings shall not
necessarily be abated because of unwill-
ingness or neglect of the complainant to
sign a complaint or cooperate in the
investigation or prosecution of a charge,
settlement or compromise between the
complainant and the lawyer, or because
of restitution by the lawyer.

Gruesome Statistics

Of the 1,514 bar complaints filed in
2004, 1,133 were screened out. Of the
lawyers disciplined in 2004, 47 received
private reprimands, 11 received public
reprimands without general publication,
eight received public reprimands with
general publication, 17 were suspended,
and three were disbarred.

Therefore, while the overall number of
complaints filed seems substantial in view
of the number of licensed lawyers in the
state, only a small percentage of the com-
plaints resulted in any actual discipline.

Consistency,
Consistency,

Consistency

For our system of self-policing to sur-
vive, there must be uniform, consistent
discipline of those lawyers who violate
the rules of conduct. What one reads in
The Alabama Lawyer in terms of lawyer
discipline is obviously a short synopsis of
the case. Prior disciplinary history of the
lawyer, mitigating factors and other ele-
ments or facts of each case are not always
included in the public notices of lawyer
discipline,

The result is that many who read the
Discipline Report contained in each edi-
tion of The Alabama Lawyer are getting
only a portion of the total facts and cir-
cumstances involved in each discipline



case, Taken in this limited context, some
may conclude that the discipline being
meted out to lawyers is inconsistent.
However, the rules adopted by the
Alabama Supreme Court are designed to
eliminate any possible inconsistency con-
cerns, and establish a refined, uniform
approach to the disciplinary process.
Pretrial conferences, plea deadlines and
negotiation cut-offs will eliminate most
delays and will create a defined discipli-
nary structure and hearings calendar
within which prosecution of complaints
will oceur.

If a lawyer is found guilty of violating
the Alabama Rules of Professional
Conduct, a detailed report of the findings
of the Disciplinary Board will be pre-
pared. This information will become a
part of the bar’s disciplinary database,
and will serve as the source for publiciz-

ing of the misconduct, both in the media,
and upon inguiry, to the public.
Eventually, the information will contain
sufficient detail to allow more uniform
discipline, and continued assurances of
due process and equal protection in all
discipline cases.

Did You See What |
Saw?

Rule 8.3, Alabama Rules of Professional
Conduct, requires {mandatory) that a
lawyer possessing unprivileged knowl-
edge of a violation of Rule 8.4 (miscon-
duct) shall report such knowledge to a
tribunal or other authority empowered
to investigate or act upon such violation.
An increasing number of lawyers and
judges are bringing instances of lawyer
misconduct to the attention of the

Disciplinary Commission. For the system
to be accountable to the public, those
governed by the system must be respon-
sive to the rules, even when such requires
the reporting of another lawyer to the
court or the bar.

While some may question the report-
ing requirement of Rule 8.3, thase whao
understand that such is essential to
maintaining the right to self-police com-
ply with the rule and thereby eliminate
further misconduct by the offending
lawyer, and possible future harm to
clients, the public and our profession.

The privilege of practicing law carries
with it significant responsibilities, not the
least of which is a commitment to both the
substantive rules which govern our con-
duct, but also a willingness to participate as
a bar commissioner, a disciplinary board
panel member, or a complainant. l
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Najjar Denaburg PC announces that
Sara ]. Senesac has become a fellow of
the American Academy of Matrimonial
Lawyers.

« Tameria 8. Driskell was recently installed

as president of the 155-member Kiwanis
Club of Gadsden, She is the first female
president in the club’s history.

* 5t. Clair District Court Judge Jim Hill

has been chosen the recipient of the
2004 Howell Heflin Award. The award
is given each year to an individual who
has significantly contributed to the
overall success of the Court Referral
Officer's Program, even though they
are not directly involved or compensat-
ed for it. Hill served as a past confer-
ence presenter and is a proven support-
er of the court referral program,
according to the Administrative Office
of Courts. He established the Drug
Court Program for young adults with
drug problems and regularly seeks the
input of his Court Referral officer on
alcohol and drug cases. Hill has served
as district judge and juvenile judge for
S5t, Clair County for the past nine years.

* William Hairston, Jr., former president

of the Alabama State Bar and the

Birmingham Bar Association, recently
was named Lawver of the Year by the
BBA. Lawyers selected for the award,
created in 1972, are chosen based on
their service to the BBA, the communi-
ty, the state and the nation, and on their
professional achievements in law prac-
tice. Hairston is a World War 11 veteran
who was awarded a bronze star, and he's
served as a law school instructor and 15
a former member of the Judicial

Inquiry Commission. Among other
awards, he was named the Birmingham
Legal Secretaries Association’s Lawyer of
the Year in 1982. He practices with his
son, William Hairston, I11,

* Two anonymous donors have commit-

ted a “challenge” gift of $1.65 million
to Thomas Goode Jones School of
Law, at Faulkner University. The gift is
part of the Fulfilling the Promise
major gifts initiative, which is designed
to raise $3.6 million as the School of
Law heads toward the application
process for the American Bar
Association, this coming fall. The chal-
lenge gift, which will match dollar-for-
dollar the donations received from the
law school’s alumni and friends,
requires that the matching donations
be raised by August 2005, =]

Takes a Licking

‘When Morgan County District Court Judge David Breland says he knows his
heart is just ticking along, he means it literally.
Since surgeons installed a stainless steel heart valve in 1999, Breland has been
able to hear the valve clicking when all around him is quiet.
“People have asked me if it bothers me to hear it clicking,” he said. “1 think it
would bother me if | didn't hear it clicking.”
— Paul Higgins, Decatur Daily, November 10, 2004




Daphne Firm Holds Reception Honoring
Retiring Supreme Court Justice

J. Gorman Houston, Jr.

ndges and lawyers from Maobile and

Baldwin counties turned out at the

Grand Hotel for a reception honoring
retiring Alabama Supreme Court Justice J.,
Gorman Houston, Jr. The reception was
hosted by the Daphne firm of Citrin &
McGlothren, PC. Andrew T. Citrin, a long-
time friend, felt that Justice Houston's long-
standing service to the Alabama Supreme
Court should be honored in a special way.
The reception was highlighted by a video
presentation of Justice Houston's career, as
well as live tributes given by Supreme
Court Justice Champ Lyons and Citrin,
Justice Lyons described Justice Houston as
“a prince of a man and as a justice, a great
role model.” He said that Houston's “love of
the court as an institution is simply unpar-
alleled” and that he possessed “all of the
necessary traditional virtues, including
“intellectual honesty,” 1o do a stellar job on
the court. Justice Lyons emphasized that
Houston “acted with great dignity” when
he was thrust into the position of acting
chief justice during the Roy Moore/Ten
Commandments crisis,

During his 19 years of public service,
Justice Houston has achieved numerous sig-
nificant and outstanding accomplishments.
He received his B.S. degree from Auburn
University and his LL.B. from the University
of Alabama School of Law, where, among
other things, he was a member of the
Farrah Order of Juris Prudence. He served
as a law clerk for Chief Justice ). Ed
Livingston and as a Judge Advocate in the
United States Air Force, After practicing law
in Eufaula for 25 years, he was appointed to
the position of associate justice of the
Alabama Supreme Court in 1985, was elect-
ed to that position in 1986, was re-clected in
1992, was re-elected again in 1998, and was
acting chief justice from August 2003 to
June 2004, He has written 1,403 opinions,
and 1,304 petitions of certiorari have
appeared in 400 volumes of the Alabama
So. 2d. Justice Houston has worked hard for

Alabama Supreme Court Justice J Gorman Houston, v

19 years to “restore the individual’s citizens
sense of duty and to expand the concept of
judicial responsibility”

In one of his campaigns, Justice
Houston told a reporter, * Imagine what
could happen on a court with a majority
of unusually able justices or judges, with-

out an agenda, devoting themselves to fair-

minded, top-caliber decision-making, tak-
ing contested issues seriously and working
through them with the utmost intellectual
discipline.” Once in office, Houston made

this goal for himself a reality.

Among the crowd at the reception was
Mobile County Presiding Circuit Judge
Robert Kendall, who served on the Judicial
Ethics Panel that removed Moore from
office. Houston, Kendall said, “inherited an
extraordinarily difficult job in an extraordi-
narily difficult time. He devoted his entire
energies and abilities to it” Justice Houston
filled in the spot that was left open with
Moore’s departure until June of this year.

A complete transcript of Mr. Citrin’s live
tribute is as follows:

“Good evening. Thank you for joining
us.

“We come here tonight to celebrate the
life and career of a great public servant—
Justice J. Gorman Houston, [r.

"“Far 19 years, he has served the people of

Alabama with honer and distinction on the
Alabama Supreme Court. For my entire
career as a lawyer for the past 18-plus years,

{(Continued on page 144)

Justice and Mrs. Gonman Hooston with members of the Daphne fiem af Citrin & MeGlothren, hasts of the recent recaphion
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(Continued from page 143)

Justice Houston has been the one constant
presence on our state’s court of last resort.
He has seen us through some challenging
and difficult times—Ffrom the wave of tort
reform measures which passed less than
two years into his first term in office, to the
numerous constitutional challenges that
followed, the ERISA pre-emption issue of
the 1990s, the arbitration issue, punitive
damage issues, and many, many others.
A, that's just a small part of the civil side
of his work. In addition, recently he navi-
gated us through the stormy waters of the
Ten Commandments issue while serving as
acting chief justice. During those tumul-
tuous months, his life was threatened and
his car was vandalized, and yet he remained
calm and affable as always. As Justice Lyons
just pointed out, Justice Houston served us
in s0 many unseen and unreported ways
and for that he deserves out heart felt
recognition and gratitude. Thank you for
your service, Justice Houston.

“Several people have asked me why my
firm was sponsoring this reception to

commemorate Justice Houston's service
on the Alabama Supreme Court. | began
my career as an appellate lawyer. From
1986 through 1997, almost all my time
was devoted to research and writing and
making oral arguments on civil matters.
During those years, | had the good fortune
to work on many matters of first impres-
sion and many constitutional challenges.
During those years, | argued many cases
before the Alabama Supreme Court and
submitted hundreds of appellate briefs.
During that time, the faces of the Alabama
Supreme Court changed as they do, as jus-
tices retire or new justices are voted into
office. As | mentioned, the one constant on
the court was Justice Houston. And, when
1 say constant, 1 don’t mean just in the
physical sense of just being there on the
court. | mean it also in the intellectual
sense. You see, after you spend some time
before a judge, arguing cases and reading
their opinions, you get a glimpse into the
character of the man. As a judge, Justice
Houston's most abiding presence on the
court was his dedication to impartiality
and to the rule of law,

“Now don't get me wrong, out of the
many matters I've had before the court over
the years, Justice Houston has ruled against
my client’s positions on many, many occa-
sions, In fact, there were many times when |
was very disappointed and strongly dis-
agreed with his decision. However, it was
not his votes that revealed his character to
me, but it was the way in which he went
about his work as a judge that generated in
me profound admiration and respect for
him as both a judge and a man.

"When a person becomes a judge, they
undertake a very solemn and sobering
task—one that is almost super-human,
When a judge takes the oath of office, he
promises on everything he holds most
sacred to uphold the constitutions of the
United States and of the State of Alabama.
When he does that, he ceases to be an
advocate of a client, He ceases to be an
advocate of a special interest group or of a
political party or even of a political or reli-
gious ideology. While deciding cases and
controversies lawfully before him, a judge
ceases 1o be a Democrat or a Republican, a
liberal or a conservative, pro-plaintiff or
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pro-business. We expect that of all our
judges. It is not easy. It takes real disci-
pline, both intellectually and emotionally.
There are tremendous pressures placed
upon our appellate judges at all levels—
the newspaper, TV ads, political PACS,
political parties, litigants on both sides,
crime victims, and on and on. Judges are
not supposed to have constituencies. To
avoid the politicizing of the judicial office,
a judge must reach deep inside for the
very best and most sacred part of himself
to remain impartial and beyond the influ-
ence of the politics of the day.

“In my experience as a lawyer, working
before the court and observing it over the
vears, Justice Houston has been for me an
inspiring example of a judge who succeed-
ed in that task. While 1 have not always
agreed with his decisions, or the rationale
for his decisions, I always knew that Justice
Houston's motive was pure, his beliefs sin-
cere and his decisions principled. What
more can you ask of any judge?

“Talso learned that many times Justice
Houston agonized over his decisions or the
wordings of his opinions. And, he did that
because he was such a dedicated man who
understood the sacred trust and solemnity
of his office. In essence, Justice Houston is a
lawyer’s judge, a judge’s judge and a pure
jurist. On top of that, he is a gracious,
Southern gentleman, and he and Martha
are ahways an absolute pleasure to visit with.

“As Benjamin Cardozo once said of
appellate judges: *Only experts may be
able to gauge the quality of |an appellate

Justice Howston visits witlh former Alabama Supreme Court Ctiel Justice Perry 0 Hooper and Mz, Hooper

judge’s] work and appraise its signifi-
cance. But their judgment, the judgment
of the lawyer class, will spread to others,
and tinge the commeon consciousness
and the common faith.” Justice Houston,
as a member of the lawyer class, who has
argued cases before you, and read count-
less of your 1,500 reported appellate
decisions and socialized with you at vari-
ous bar events over the years, [ am here
today to testify that your dedicated and
principled service has spread to others
and has been a magnificent example for
all judges to follow.”

A video, which touches upon his child-
hood and early years in the military and
as a father and grandfather and notewor-
thy images from his judicial career, will
be filed in the Alabama Archives in the
imvitation of the director of the Archives,
Dr. Ed Bridges. A copy of the videotaped
presentation, videotaped highlights from
the reception, photographs, newspaper
articles, and television news reports are
available upon request from the Daphne
firm of Citrin & McGlothren, PC, at
(866) 533-7766. |
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It CLASSIC ROGKANDROLI!

“It just might be that even in continuing legal
education, rock and roll is here to stay.”

CLE seminar with the opening  fy far the best ethics seminar
guitar riffs of a rock opera?

Well, you have-now! “ETHICS ROCK!"
is an award-winning legal ethics seminar
presenting complex ethics scenarios as “Fantastic! I've never sung at a
expertly performed parodies of some of CLE seminar before.”

the greatest rock-and-roll hits of the "60s,
accompanied by acoustic guitar and sung
by professional classic rock performers.

W ho ever heard of opening a "Eﬂferfainfng and informative—

I've attended.”

“Legal ethics is a fascinating

The Beatles, The Who, Simon and topic, ﬂ"d yet it ha_s a tﬂ”fbje
Garfunkel, James Taylor, and others find reputation for making boring
their works transtormed into new ver- seminars,” says Jack Marshall,
sions that tell stories of lawyers facing of ProEthics, the consulting firm

ethical difficulties while somehow retain-
ing the flavor and spark of the original
hit songs—like “The Day My Ethics Died"

that created the seminar. “"How
can you be bored when there is

{American Pie) and Scum and Pain (Fire a Sm!'l'E on your face, you're
and Rain). Past participants in this inter- tapping your foot and maybe
active seminar give it rave reviews: even singing along?”
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Disciplinary
Notices

+ Stephen Duane Fowler, whose
whnmbw,ummﬂmmvm
must answer the Alabama State
Bar’s formal disciplinary
charges within 28 days of
March 15, 2005, or, thereafter,
the allegations contained there-
in shall be deemed admitted
and appropriate discipline shall
be imposed against him in ASB
No. (4-31(A) by the
Disciplinary Board of the
Alabama State Bar.
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Reinstatements

+ The Alabama Supreme Court entered
an order based upon the decision of the
Disciplinary Board, Panel 111, reinstat-
ing Bessemer attorney Richard Larry
McClendon to the practice of law in the
State of Alabama effective January 4,
2005. | Pet. for Rein. No. 04-05]

* The Alabama Supreme Court entered
an order based upon the decision of
the Disciplinary Board, Panel 11, rein-
stating Birmingham attorney Jacob C,
Swygert to the practice of law in the
State of Alabama, effective November
11, 2004. |Pet. for Rein. No. 04-03]

Transfers

= Humtsville attorney Ronald Frank
Suber was transferred to disability
inactive status pursuant to Rule 27(c),
Alabama Rules of Disciplinary
Procedure, effective November 22,
2004. | Rule 27(c); Pet. No. 04-06]

* Birmingham attorney Adam L. Thrash
was transferred to disability inactive
status pursuant to Rule 27(c), Alabama
Rules of Disciplinary Procedure, effec-
tive January 4, 2005, [Rule 27(c); Pet.
No. 04-07]

Suspensions

+ Somerville attorney Randal Dean Beck
was summarily suspended from the
practice of law in the State of Alabama
pursuant to Rule 20(a), Alabama Rules
of Disciplinary Procedure, by order of
the Disciplinary Commission of the
Alabama State Bar dated December 3,
2004. The Disciplinary Commission
found that Beck's continued practice of
law is causing, or is likely to cause,
immediate and serious injury to his
clients or to the public, [Rule 20{a};
Pet. No. 04-18]

* Florence attorney Basil Timothy Case
was interimly suspended from the
practice of law in the State of Alabama
pursuant to Rule 20(a), Alabama Rules
of Disciplinary Procedure, by order of
the Disciplinary Commission of the
Alabama State Bar, dated September
27, 2004. The Disciplinary
Commission found that Case’s contin-
ued practice of law is causing, or is
likely to cause, immediate and serious
injury to his clients or to the public,
[Rule 20{a); Pet. No, 04-013]

* Birmingham attorney Richard Charles
Frier was interimly suspended from
the practice of law in the State of
Alabama, pursuant to Rule 20(a),
Alabama Rules of Disciplinary
Procedure, by order of the Disciplinary
Commission of the Alabama State Bar,
effective January 12, 2005. The order of
the Disciplinary Commission was
based on a petition filed by the Office
of General Counsel evidencing that
Frier had willfully neglected client
matters, failed 1o communicate with
clients and failed to account for client
funds held in trust, and that such con-
duct was continuing and causing or
likely to cause immediate and serious
injury to his clients and the public.
[Rule 20{a); Pet. No. 04-10]

* On September 23, 2004, the
Disciplinary Board, Panel V, of the
Alabama State Bar, accepted Huntsville
attorney David Ashby Thomas' condi-
tional guilty plea to violating rules 1.3,
1.4(a) and 1.4(b), Alabama Rules of
Prafessional Conduct, and ordered that
he be suspended from the practice of
law in the State of Alabama for a peri-
od of one year. The one-year suspen-
sion will run concurrently with a one-
year suspension that Thomas received



in ASB No. 03-64(A), which became
effective January 24, 2004. Thomas
agreed to abandon any claim for
unpaid attorney fees and to make resti-
tution in the amount of §3,500.
Thomas was reinstated to represent a
client in a divorce matter, After he was
retained, he took a six-week leave of
absence without notifying the client,
returning about two weeks prior to the
scheduled trial. Thomas was unpre-
pared for trial and failed to communi-
cate with the client regarding the mat-
ter. |ASE No. 02-247(A)]

Gardendale attorney John Scott Starkey
was summiarily suspended from the
practice of law in the State of Alabama
pursuant to Rule 20(a), Alabama Rules
of Disciplinary Procedure, by order of
the Disciplinary Commission of the
Alabama State Bar, dated September 21,

2004. The Disciplinary Commission
found that Starkey’s continued practice
of law is causing, or is likely to cause,
immediate and serious injury to his
clients or to the public. [Rule 20(a);
Pet, MNo. 04-12]

+ Arab attorney Johnny Lee Tidmore was

interimly suspended from the practice of
law in the State of Alabama pursuant to
Rule 20(a), Alabama Rules of
Disciplinary Procedure, by order of the
Disciplinary Commission of the
Alabama State Bar, effective October 29,
2004. The order of the Disciplinary
Commission was based on a petition
filed by the Office of General Counsel,
evidencing that Tidmore was intoxicated
at a hearing in Marshall County District
Court. [Rule 20(a); Pet. No. 04-02]

+ Mobile attorney Slade Gordon Watson

was suspended from the practice of law

in the State of Alabama for a period of
one year, effective December 7, 2004.
The suspension was based upon the
decision of the Disciplinary board,
Panel V, of the Alabama State Bar.

During the course of Watson's repre-
sentation of a client, Watson obtained
personal, confidential information
from the client, and used the
lawyer/client relationship and the con-
fidential information to take advantage
of the client and to exert undue influ-
ence and control over the client in
order to engage in a sexual relationship
with the client, vielations of rules
1.7(b), 1.8(b), 8.1{a), 8.1(b), 8.4(a),
8.4(c), and 8.4(g), Alabama Rules of
Professional Conduct. |[ASB No. 00-
277(A)]

{Continwed on page 150)

Your nest eqq? Your kids' inhentance?

that sum of money are greater than you might think.
$40,000 is the average cost of one year of
long-term care (and that number keeps rising). | y
And statistics show that one in five Americans |
over the age of 50 will need some sort of

long-term care in the next 12 months due to an

accident or unexpected  illness,

Fortunately,

Thin air?

Where will you find $40,000 a year?

Actually, the chances of your having to come up with

Y

i
5

|

a variety of long-term care insurance options to choose
from. Which means you, your family and your assets
can be protected by a company Alabamians
have trusted for more than 68 years. To learn
more, call 1 888 331-4188 for Group coverage
information or call 1 888 651-5462 for Individual
coverage information. Or you can visit us online
at preferredlic.com. You'll see why long-term

Blue Cross and Blue Shield of Alabama now offers you | care insurance will definitely be money well spent.

Pl-ef d BlueCross BlueShield
ot | G B




Disciplinary
Notices

Continued from page 149

+ Cullman attorney Frank Williams, Jr.

was summarily suspended from the
practice of law in the State of Alabama
pursuant to Rule 200a), Alabama Rules
of Disciplinary Procedure, by order of
the Disciplinary Commission of the
Alabama State Bar, effective November
16, 2004, The order of the Disciplinary
Commission was based on a petition
filed by the Office of General Counsel,
evidencing that Williams had failed to
respond to requests for information
from a disciplinary authority during
the course of a disciplinary investiga-
tion. [Rule 20({a); Pet. No. 04-17]

On October 29, 2004, Bessemer attor-
ney Herbert Jadd Fawwal received a
public reprimand without general pub-
lication, for violations of rules 1.3 and
8.1(a), Alabama Rules of Professional
Conduet, In March 2000, Ms, Seals hired

Fawwal to represent her in an automo-
bile accident case. The fee was a contin-
gent 25 percent. Ms, Seals’ vehicle had
been struck by a truck owned and oper-
ated by Golden Flake Foods. Fawwal
advised Ms, Seals that he would retrieve
her vehicle from Ellis Wrecker
Company in order to have the airbags
inspected. Ms. Seals was notified by Ellis
that unless towing and storage fees of
$243 were paid by April 13, 2000, the
vehicle would be sold. Ms. Seals brought
a check to Fawwal's office for the towing
and storage charges. The check was
dated April 3, 2000, Fawwal deposited
the check and it cleared Ms. Seals’
mother's account at AmSouth Bank on
April 13, 2000, Fawwal made no effort
to procure the wrecked vehicle from
Ellis until April 15, 2000, at which time
he was told that it had been sold. In

October 2002, Ms. Seals terminated
Fawwal because of his failure to take
any legal action against Golden Flake.
On May 16, 2002, she filed a complaint
with the Alabama State Bar, In Fawwal's
response to the complaint, one of the
issues dealt with Fawwal's failure to
retrieve the wrecked vehicle prior to its
sale by Ellis. In defense of that failure,
Fawwal stated that Ms. Seals did not
give him a check for the money owed to
Ellis until April 30, 2000. Fawwal was
asked to produce some bank records
supporting this assertion, but he never
did so0. Ms. Seals’ bank records clearly
showed otherwise. | ASB No. 02-168(A)]
On December 3, 2004, Birmingham
attorney William E. Friel, 11 received a
public reprimand without general publi-
cation in four separate matters. On
August 14, 2002, the Disciplinary

ALABAMA LAWYER

Assistance Program

Are you watching soméone you care about

selfdestructingbecause of alcohol or drugs?
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Commission accepted Friel’s conditional
guilty plea. In exchange for the plea, the
Disciplinary Commission dissolved a
summary suspension that had been
imposed because of Friel's repeated fail-
ure to respond to requests for informa-
tion from a disciplinary authority. The
Disciplinary Commission ordered that
he be suspended from the practice of law
in the State of Alabama for a period of
91 days, but stayed the suspension pend-
ing successful completion of a two-year
probationary period. The Disciplinary
Commission further ordered that upon
successful completion of probation, the
91-day suspension would be set aside
and Friel would receive a public repri-
mand without general publication in
each case. The facts upon which the deci-
sion of the Disciplinary Commission was
based are as follows:

In ASB No. 01-158(A), Friel pled
guilty to violations of rules 1.3 and
&.1(b), Alabama Rules of Professional
Conduct. He failed to file an appellant’s
brief on behalf of his client. He was
removed as appellant’s counsel and a
copy of the order relieving him from
the case was forwarded to the bar, Friel
failed to respond to requests for infor-
mation from the bar.

In ASB No. 01-311{A), Friel pled
guilty to violations of rules 1.3, 1.4(a)
and 8.1(b), Alabama Rules of
Prafessional Conduct. He failed to file a
bankruptcy petition on behalf of his
client and failed to communicate with
his client. Friel also failed to respond to
requests for information from the bar.

In ASB No. 02-38(A), Friel pled
guilty to viclations of rules 1.3 and
8.1(b), Alabama Rules of Professional
Conduct. He failed to file an appellant’s
brief on behalf of his client. He was
removed as appellant’s counsel and a
copy of the order relieving him from
the case was forwarded to the bar. Friel
failed to respond to requests for infor-
mation from the bar.

In CSP No. 01-773(A), Friel pled
guilty to violations of rules 1.3, 1.4({a),
Alabama Rules of Professional Conduct.
He was retained to represent a client in

a divorce, More than a year passed and
Friel still had not filed the divorce
pleadings. The client was unable to
communicate with him. Friel did not
file the divorce until after the client
filed a complaint with the bar, [ASE
nos. 01-158(A), 01-311(A), 02-38(A)
and CSP 01-773(A)]

On December 23, 2004, Montgomery
attorney Gwendolyn Thomas Kennedy
received a public reprimand without
general publication for a violation of
Rule 1.7(a) [conflict of interest: general
rule], Alabama Rules of Professional
Conduct. On or about December 3,
2002, Kennedy was hired by Thomas
Ash to represent him in a divorce. Ash
paid Kennedy $2,000 for this representa-
tion. Mr. and Mrs. Ash later reconciled,
and the divorce proceeding was termi-
nated without the entry of a decree. Very
shortly thereafter, Kennedy filed a joint
Chapter 7 bankruptcy for the Ashes.
Mrs. Ash claimed that Kennedy did not
have authority to file a bankruptcy on
her behalf. The Bankruptcy Court was
“troubled” by Kennedy's purported rep-
resentation of Mrs. Ash in a bankruptcy,
so soon after abandoned divorce pro-
ceedings, in which Kennedy opposed her
interests, The Bankruptcy Court notified
the bar about what it perceived to be a
violation of the conflict of interest rule,
Mr. Ash’s complaint was already pend-
ing, on other grounds, at the time of the
Bankruptcy Court's notification, The
Disciplinary Commission concluded
that the Bankruptcy Court's concerns
were well founded. [ASB No. 03-62(A)]

* On October 29, 2004, Montgomery

attorney Mickey John Glen McDermott
received a public reprimand without
general publication for a vicolation of
Rule 4.8(c), Alabana Ruldes of
Professional Conduct. On March 22,
2002, a client came to McDermott’s
office unannounced to sign an affidavit
MecDermott had prepared for him. After
the client signed the affidavit,
McDermott realized that the notary in
his office was not available. McDermott
then signed the notary’s name to the

affidavit as notary, and affixed her
notary'’s seal to the document. The affi-
davit was filed with the circuit court as
an attachment to a summary judgment
maotion. When the notary saw the affi-
davit in the file, she notified
McDermott's partner that she had not
notarized the affidavit and did not know
who had done so. When McDermott’s
law partner confronted him,
McDermott admitted that he had forged
the notarization. McDermott’s law part-
ner requested that he self-report the
matter to the bar. A lawyer called the bar
on McDermott’s behalf around April 9,
2002, but no file was opened until the
matter was reported by another individ-
ual, Jay Lewis. McDermott later had
another affidavit prepared and properly
notarized, but it was not substituted in
the court file prior to Lewis’ complaint
to the bar. [ASB No. 03-123(A)]

* On October 29, 2004, Birmingham

attorney William Kevin DelGrosso
received a public reprimand with gener-
al publication for willfully neglecting a
legal matter entrusted to him and fail-
ing to respond to requests for informa-
tion from a disciplinary authority.
DelGrosso was appointed to represent a
defendant on appeal before the
Alabama Court of Criminal Appeals
and failed to file a brief on behalf of his
client within the time allowed by the
Alabama Rules of Appellate Procedure,
Although notified of this deficiency and
allowed additional time to correct the
deficiency by filing a brief with the
Alabama Court of Criminal Appeals,
DielGrosso failed to do so. This resulted
in his removal as appointed counsel and
the appointment of new appellate coun-
sel by the Circuit Court of Jefferson
County, which caused a substantial
delay in the criminal case, During a for-
mal investigation conducted by the
Alabama State Bar into DelGrosso's fail-
ure to comply with the rules and orders
of the court, DelGrosso failed to timely
file a response to the request for infor-
mation by the Alabama State Bar. [ASE
No. 98-280(A)] LL]
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RATES

Members: Two free listings of 50 words or
less per bar member, per calendar year,
EXCEPT for "position wanted” or “position
offered” listings—$35 per insertion of 50
words or less, $,50 per additional word.

Nonmembers: $35 per insertion of 50
words or less, $.50 per additional word.

Classified copy and payment must be
received according to the following pub-
lishing schedule: March 2005 issue—due
January 1, 2005; May 2005 issue—due
March 1, 2005, NO deadline extensions
will be made.

Send classified copy and payment to
Kimberly Barnhart, P.O. Box 4156,
Montgomery 36101-4156. Make check or
money order payable to The Alabama
Lawyer Classifieds.

MARCH 2005

Services
* BILINGUAL ATTORNEY: From the “City of

Eternal Spring” George B, "Hoss" Foss, Esg.
sends “Grestings” as the only lawyer in
Cuemavaca listed by Martindale-Hubbel .
Admitted in Alabama 1951, Flonda 1958 (nof
admitted in Mexico) but represents English
speaking clients working hilingually with
Mexican abogados/licenciados/notarios coun-
trywide whara history and experience count. 52
[777) 317-0594.

DOCUMENT EXAMINER: Examination of
fuastionad documents. Certified forensic hand-
writing and document examines. Thirty-gight
years' experience in all forensic document prob-
lems. Formely, chief questioned document ana-
lyst, USA Criminal Investigation Laboratories.
Member: ASQDE; IA), SADFE; NACDL. Resume
and fee schedule upon request. Contact Hans
Mayer Gidion, 218 Marrymont Drive, Augusta,
Georgla 30907. Phone (706) BE0-4267.

DOCUMENT EXAMINATIONS: Board-carti-
fied handwriting and document examinar; over
20 years' expariance; testified in state and fed-
Alabama Dept. of Forensic Sciences. Member:
Amencan Academy Forensic Sciences;
Southeastemn Assn, Forensic Document

Richard A. Roper, 7956 Vaughn Road #141,
Montgomery 36116. Phone (334) 356-7855. Fax
(334) 260-2552. E-mail. richroper@aol com.

MORTGAGE EXPERT WITNESS: Twenty-six
years' axparience; state and MBA licensed.

I ket ting, closs
sarvicing, appraisal, propriety of HUD cloging
statements, and fraud, References available.
Comtact Phillip G. Cantrell, (334} 396-7700, or e-
mail philcand@balisouith nat,

TRAFFIC ACCIDENT RECONSTRUCTION: |
have reconstructed over 3,000 traffic accidents
in 23 states on highways, streets and railrads
involving trucks, vans, cars, motorcycles, pedes-
trians, and trains, Computer-generated draw-
ings are prepared 1o illustrate my opinions. Over
30 years' experignce in reconstructing acci-
dents. Board-certified by ACTAR. Call John T.
Bates toll-free (800) 299-5350.

HANDWRITING EXPERT/FORENSIC DOCU-
MENT EXAMINER: ABFDE-cartified, formerly
chief, Ouestioned Documents Division, U.S.
Army Criminal Investigation Laboratory,
American Sociaty of Ouestioned Document
Examiners. American Academy of Forensic
Seiences. Civil and criminal cases accepted,
Farrell Shiver, Shiver & Nelson Document
Investigation Laboratory, 1903 Lilac Ridge Drive,
Whoodstock, Georgia 30188, Phone (770) 517-
6008,

INSURANCE EXPERT WITNESS BY THE
MINUTE: Forty years’ experience, including 25
years' risk-management insurance consulting.
Palicy coverage, captives, excess, daductibles,
self insurance, agency and direct experience,
hidding, exposure, policy review, workers' com-
pensation audit, modification review. Fee-only
property loss assistance. Contact Douglas F.
Millar, Member 5 A M C, (BO0) 482-5607 or
(205) 395-0002 Birmingham. E-mail:

Areas of expertise: Loan qualilying, disclosure, grimid@spesdfactory nat
David Dillard  brainage and Foundation
Architect AIA PLLC ﬂi{ﬁ"mﬁfw‘”
Expert Witness Construction Defects
Jackson, Mississippi Material/Product Failures
Call: (601) 209-5061 Mold/Mildew/Leaks
www.daviddillard.com Site Inspections
ddllmmﬂm Repair Solutions
¢ A, Detailed Reports
NCARB Ceriified p
Licensed in Alabama, MTMT:: and Mississippl Photo and Video Support




= MEDICAL EXPERT WITNESS: Two thousand

medical malpractice expert witnesses, all spe-
cialties, flat rate refemals. Your satisfaction
guaranteed. Or choose a powerful case analysis
by vetiran MO spacialists, for 3 low fiat fee
Contact Mad-Mal EXPERTS. inc.
wwwmadmalEXPERTS. com, (B8] 571-3601

LEGAL RESEARCH/WRITING: Attormey with
12 yenis' axparience in appellate practice in
bioth state and fedaral courts. | am available to
research issues and to assist with briaf or
motion preparation. Contact Amy L Peake, [205)
B24-6370 or peakelawaol com

SECURITY EXPERT: Acts of viclence: sacurily
neghgence and premises fiability litigation, rape,
assault, robbery, murder, kidnapping, wotkplace
violence. Extensiva notice and foresesability
EXPENIONCE in case analysis review, reports,
courtronm and deposition testimony, Premises
liahility notice and foreseeability: apartments,
hars, fast food, malls, motels, parking lots,
schools, special events, guards-contract vs. pro-
prietary supervision-management, use of force
per private securty-police. Security negligence
notice and foreseeability: policy, supervision,
training, hiring. finng-retention-firing, security
survarys, notice, foreseeability, guantitative,
qualitative data collection and analysis, geo-
graphical profiling, contract and propristary
security guards/off-duty police. Former polica

academy director, state violence unit director,
state PO.S.T. director [police officer standards
and training]. corporate secunity director, and
tenwred full professor of security managsment
Trainer of CLE, security, real estate, insurance,
palice, national. Publishid author, pesr awarnds,
board appointments, 2002 Winter Dlympics
security evaluator. Creator of the “Predatary
Prevention Matrix.” Board-certified protessional
criminologist, security/police specialist, securi-
ty/police forensics examingr, security traines

(DABFE, DABLEE, CHS-II, CST, CSS, CPO, NAPS,

IAPSC). To discuss your case, contact John
Lombardi, Ph0., MBA, at (BOD) 628-3496. For
particulars. go to www.Securlynegligence com
(Daphne, Fairhope, Mobile)

BRIEF WRITING AND LEGAL RESEARCH:
Former staff attorney for the Alabama Court of
Civil Appeals provides legal research, prepara-
tion of mations, legal memaoranda and briefs on

any legal issue. Contact Bent Allen at (205) 941-

(356 ar e-mall elberisaliond@yahoo.com,

PROFESSIONAL ENGIMEER, EXPERT WIT-
NESS, ACCIDENT RECONSTRUCTIONIST:
Professional Engineer with 26 years of machin-
ty. industnal, construction, salety, structural,
OSHA, building codes, automobile accidents,
product fiability and pulp & paper experience
Certified Acciden! Reconstructionist —
Northwestem University, Plaintifl or defense.

Aobert T. Talbert, PE., (205) 221-3988, Fax (205)
295-3876 robby@rtofbert.com

FILE MANAGEMENT FOR LEGAL PROFES-
SIONALS: DiscOptions, inc. offers the most
effective, efficient and simple method of file man-
agement and storage available. Let DiscOptions,
Inc. convert your files 1o digital images, index
them according to your specific needs and dalivar
{0 you a computer disk, where ong mousa click
takes you o a crystal clear image of your file,
ready to review, print or even e-mail. Contact
DiscOptions, Inc. 2370 Hillcrast Ad., Suite &
#1681, Mobile 36635, Phone 251-656-4117
E-mail: Tracey@discoptions.com. Web site
wwiw discoptions.com

ENGINEERING/CONSTRUCTION EXPERTS:
Soils and foundations, structural, drainage,
mechanical, roafing, electrical, process chami-
eal, EIFS {stuceo), mokd and mildew, HVAC for
residential housing, industrial and chemical
facilities, pipalines, compressor stations, com-
marcial bulldings, and part structures. Blasting
damaga assessmant. Provide expert construc-
tion claims and dispute analysis. Provide com-
puter animation of structural behavior undar
loads. Expenanced testifying experts with licens-
s and credentials. PE ficenses in AL MS, LA, AL
SC. Contact Hal K. Cain. Phone [251) 661-2605
E-mail: halkcainéaol.com. Web sita,

Wivw hkcann. cam.

Robert E. Perry

Expert Witness

» BSME Norwich University «MSME Lehigh University
» Adjunct Professor at UAB  *Owner of 2 patents

* Power Plants & Electric Furmaces

® lron & Steel mills & Cement & Lime Plants
* Pulp & Paper mills » Indusirial Construction Sites
& Chemical & Petrochemical Plants

AL Prof. License No. 9078
Telephone 205 985-0727 perryr1022@cs.com
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+ LEGALTECHNICAL RESEARCH: How much is
your tima worth? Search, Inc. provides fast, pro-
tessional and affordable research to smail and
medium firms and solo practitioners. Flat-fee
pricing provided by an experignced database
researcher. Contact Paul Steensiand at (314) 754-
BA10 or e-mail paul@searchincorporated info
Web site: wwwissarchineorporated. info,

For Sale or Lease

* GARDENDALE LAW DOFFICE: Offica with bal-
cony access available at B81 Odum Circle,
Gardendale. Two story brick building off
Fieldstown Road, near Super Walmart and Jim
"N Nicks Restaurant. All ancillary services
available: receptionist, conference room, tele-
phone with voicemail, copier, fax, D51 intemet
connaction, and office fumiture available,
Contact Rita Briles at (205} 631-9887 or e-mall
at rhrles@belisouth.net. $625.00 monthly rent.

= SOUTHSIDE, 1117 2ZZND STREET. Offices avail-
able from $575 (incleding hi-speed intesnet,
phone, fax, copier, parking, all utilities) Virtual
office also available. for those needing limited
conference room time. Call Tom Plouff, Esq. at
(205) 776-2059.

= OFFICE SPACE IN AUBURN: Law office in
professional building in Aubum three blocks
fram campus. Single office, $350/mo.; with
secretarial space, $425/mo. Conference room,
kitchen, parking. Optional; Fax, copier and inter-
net services. (334) B21-9981.

Positions

Wanted/Offered

= SUBROGATION ATTORNEYS NEEDED:
Mational insurance company seaks local subro-
gation attorneys. Respond to United
Subrogation Services, 980 N. Michigan Avenue
#1400, Chicago GDG11

= CIVIL DEFENSE LITIGATION FIRM in Mabile
has an immediate opening for a litigator with
one to five years experience; compelitive salary
and benefits. Send resume in confidence to; PO,
Box 1943, Mobile, AL 36633; Facsimile: 251-432-
3300; or e-mail: ebm@emcdenoughlawecom. 1

MARCH 2005

SEARCH

AMERICAN

o
Where Lawyers Look for Lawyers

Attorney Search

* Permanent Placement
* Temporary Placement

* Firm Mergers & Acquisitions

www.AmericanLegalSearch.com

Birmingham (205) 930-9811
Nationwide (800) 930-9128

Richard G. Brock, Esq. Brannon Ford, Esq.

richard@americanlegalsearch.com  brannon@@americanlegalsearch.com

Atlanta Birmingham
Nashville Tampa

Memphis Miami
New York Los Angeles

"Nationwide Legal Support”

Support Search

» Paralegals
» Legal Secretaries

» Legal Assistants

www.ApexLegalSupport.com

Birmingham (205) 337-1001
Nationwide (800) 930-9128

Jason Peevy, Esq.
Jason{@apexlegalsupport.com

Atlanta Birmingham
Nashville Tampa

Memphis Miami
New York Los Angeles




advisory firm based in the Southeast. For more on how this special blend
 will help you build the strangest case possible, visit us at dixon-hughes.com
“or call Butch Willfams at 205.212.5300.
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DIXON HUGHEBM:

Certified Pubic Accountints and AVisens

A SPECIALNBLEND 9/

CREDENTIALS andeSERYICE.

Accurate appraisal and analysis form the bedrock of any successful business
valuation, You can make sure your case is well grounded by retaining the right

valuation professionals.

Working with a diverse group of industries, companies and privalg

we've built one of the region’s sirongest valuation prac

and experlise mean we can swnfllg.r ERRIARSS ol
complex lopics 1 3SENCe. Wepmﬂﬂ'lﬁe

concise and readily understandable way—to opposing counsel, clhﬂsur jurors.

Driving all of this forward is a vigorous commitment to responsive,
personalized service, backed by resources of the largest accounting and




Westlaw* Litigator can help
you in every aspect of your case
and at every stage of the process
It puts all your key liigation
resources in one place 1o save
you time.

From a single source, you can
search briefs, criminal records,
access dockets and more, See the
new blue of Westlaw Litigator

for yourself. Help with every case,
every step, every day

For more information,
call 1-800-762-5272

or go to
westlawlitigator.com

Westlaw Litigator



