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Bobby Segall 

Get ready! 
The carnival has 

come to town. 

88 M A R C H Z O O 6 

Your favorite judges and judicial candi· 
dates have entered I he greased mud· 
wrestling event, and there should be 
some pretty entertn ining scratching and 
clawing {for votes}-no holds barred. 
Yeah, it'll probably be (a little) more 
sophisticated than Ln years past. So much 
attention has been focused on 1he (crum
my) way we selccl judges thal dignified 
candidates will attempt to preserve (sem• 
blances of) dignity. It won't work, but 
your friendly state bar• is trying to help. 

In years past, the bar's htlp wnsn't 
needed as much as in this election year. 

That's because the Alabama Supreme 
Court, in 1998 and 2000.' caused Judicial 
Campaign Oversight co1111nittees to be 
formed. Those committees, totally lack
ing in any real authority, nevertheless 
answered c,indidate questions about the 
propriety of particular campaign ads and 
tactics and-on rare occ,isions-filed 
administrative complaints against alleged 
campaign perps. For reasons beyond my 
capacity to grasp, but likely related to 
supreme court sents presently in play, the 
court has determined to stay out of the 
campaign oversight business this year. 

So has the bar. Well, not entirely. At the 
urging of on army of (three) people (well. 
lal'lyers), I appointed a task force to (I 
hope) tell me what I already knew- that 
we desperately need to maintain some 



le,'d of decorum an judicial dcctioJU and 
that • dtlzcru' Judicial cnmpaign ovrrsight 
commintt is the rkket. I also asked tht 
msk force if h determined that an ovcr
,i11ht commillcc mode sense, to facilitate 
the formation of •uch a committee-and 
to make thot commilltt indept_ndmt of 
thchar. 

'11,c condusion rc•ched by the rask 
force' was less than ilarillng. Lt detcnruned 
that judicial cand.Jdat~ of them. Crom 
the ch,cf to the Umc:$1 u,ndaf'oot-should 
pr.actitt wh.tt O,ief Ju.stitt Nabtn preach
es in his oew book.• Owacttt does in<km 
matter, and like 2J other SW<S tlw 1,a,.., 
1-0mc form of judicill cunp3ign mi,Night, 
Al,,b.,nm ncro1 a dtluns' commince to 
hdp make '/'ht C.i,,., r.,,, C/111mctrr in the 
conduct ofjudld.tl ci«tloos. 

Appropriately inspired, the task force 
hos now facnit.ucd the fom1a1ion of n cit
iuns ' judicinl campa11t:n oversight com
mmcc compri~d of i:ndividuals-lawycrs 
nnd lay pt'Opl<'-in whose charac~r the 
chief, and the re,t of u,, c.in easily 
impo,e tl'USl and confidrocc.• And. the 
O\=ight Committee is completely inde
p,:ndent of the bu and of the court. h 
will r,cither take d1rect:1on from, nor 
rcpon IO, cuber one. R.tther. in iis dfort 
to prescm: (or at ll'llSt $alvage) tl,c 
esteem in which our judiciary is held, it 
will I><" guided only by prlndpl<> of law, 
ethics and good Judgment. The role of 
the cnn11niucc h 1101 ,u nn enforcer, but 
more as on urger and cncour•gcr,• 
untainted hy color of authority. 

Admit tcdly, the commitRt is no cure
all. r-or thr condut:1 of M>me judicial can· 
didates, lhcrc simply -.ill be no solution. 
/\ nt"WSpa~r piece I read today (in early 
fanuuy ) cominces me of thaL If I read 
the column b}• one o( our p=tly sit
ting supreme court Jwt,ces corrtt-tly, he 
( ilk.I M>O<'iatc Justice Tom Parlett) lam
bJstcd his brethren and mthteo (or 
whatever )'Ou call his sisters) on the court 
for not knowingly ond purposely ruling 
contrary to binding United Stntes 
Supreme Court prcccdcnt.1 And, His 
Honor cngiigcd in tbis bu of judicial 
intemperance b,furc annouociog b.is 

"idel)' rumored cand.odacy for chief jw
ticc. Won't his Cllmp;iign ads be colorf'ult 
I con set 11 now: "My Ruic of Law girly 
and girly b<ly opponents don't have the 

'kon~' to uvrrrulc those dirtb•g liberals 
on the U.S. Supreme Court. I say put the 
Justice back in the position of Chief 
Ju.stkc. Elect Me. I'll Disregard the Law."• 

T he most difficult proble1ns require th e 

.' )USSJSStPl'I VALL£\' 1ll'LE 
'• •• •. 11''SURANCE COMPANY 

J-800.84J-l 6$S """w ,n\11.(<•m 
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Fortunately, the Alabama Judicial 
Campaign Oversight Committee remains 
undeterred. Its work has already begun. 
The conunittee, co-chaired b)• retired 
Montgomery Circuit Judge William E. 
Gordon and Judy Belk, a successful 
Orange Beach businesswoman, has creat
ed a pledge that encourages all caodidatcs 
for judicial office to conduct their cam
paigns in a manner consistent with the 
dignity and integrity of our judicial S)'S

tem, to ma.intain the dignity of a judicial 
officer, and to adhere to the highest ethical 

To order copies 

of the 

ASB Fall 2005 

Admittees 
group photo and/or 

fumily photos, 

please contact 

Robert Fouts, 

Fouts Commercial 

Photography, at 

(334) 270-9409 or 
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standards. Yeah, I know. This committee 
is a threat 10 take all the fun out of the 
political season. After all, what's more 
fun than a skunk following a guy in a 
judicial robe across the television screen, 
or than one appellate judicial candidate 
screeching about another's failure to 
overrule a United States Supreme Coun 
decision? 

I could go on, but Wade Baxley has 
alrt'3dy complained that this column is 
the Pres;dents P11ge. nOL t.he }'resident's 
U11e111/i11g Ramblings. Anyway, you get the 
picture. A Judicial Campaign Oversight 
Committee cnn't help but help, and 
Alabama has one-for which we can be 
thankful and of which I believe we'U be 
proud. I hope we'U also be proud of our 
judicial candidates, especially those who 
are cle<ted. • 

Endnotes 
1. ev ·ba,: rm rel~ 10 y,u Alabama State 83, Thal 

bat )yoo knG'.v. lhe one lhat ITIJ'/ p,A,1,cly ~ 
you tt yoo ll'Jbl cly d,ink too nll.dl) win 11y to alleviate 
the headaches you will suffe, from obse~ <M pa<· 
1isan, con1estod judicial elections. Patr<rizin,J you1 
other 13','llllB bar (the 0118 thal WII be offended rt '(00 

dt'"* too litt!el may be more el!ec11vil 

2 In 1998. Chie1 Justice P1!<lv Hooper created a 
Judicial Campai[p 0-,'"'1iglt1 Committee wilh Ma,k 
\N'h11a ot 8itm,ngham as cruur In 2000. at the 
reqoosi ot Chief Jooice Hooper, Moo1!Jomo1y's land 
Saleh & B~m 's) Milury Sm~h seMld as chal< 

3 The 1ask force fnc!uded ~ ,k 'M'ii1e of Binnlngham·s 
Wtlite Arnold law hrm; reurad Mocngomer; c,rcun 
Judge William Gonion; Coonie Barker ot 
Monlgomery's Capell & Ht>sa<d law frnn. C.,los 
Williams. 1he federal f)IJ1Jl,c detende, for the 
~n O~tnct of Alabama: Robert Huffaker of 
Mofltgome,y's Rushton Slalely law finn: ret,ed 
Coun of Criminal Appeals Judge and fooner Jud;cial 
Inquiry Convnissioo Cll3ir William Bowen of 
B•mll[lham; Herman WalSOO of Hun1SVille's Watson, 
Jinvn111son law fim,; ard forme, Congressman Jaol< 
Eclwa<ds of Mob, le's ffand Atendall law firm 

4. Drayton Nabers, 11>e case FOi Cliafacter 

5 The Alabama Jwdal Ca<npaign O,er>ight 
Convn,uee ioclvdas aKhairs JtJcly McCain Belle of 
Orange Beach and mlired Judge WilTiam £ Go«lon 

of Mon1gomery. Other commtttoo members Include 
\\lilllam Bema,d Barte,. general manager of Cumuhn 
lkoadcasting In Moo-. Birmingham attDffl8\' 
L......io M0<gan Baille: retired Co<.n of Criminal 
Appeals Judge and former Jud1clal lnqlury 
Commission Clair William M. Bowon, Jr. Judge 
Jolrl L Carroll. dean of Cumberland Schoof of Law, 
Oeca:ur attorney Roben H. Harris; Oolhan attorney 
Alan C. L1v,ngston. Macon County attomev Walter E. 
McGowon; Kay Ma'ooe Scruggs. careonduc.,tor ood 
community YOlunteer ~om Fon Payne: Re\......, ~ 
K. Stegall, senior minister of first u,ited Me1hodis1 
Cludl in Monigornery; S!ephanie OeFreesa Walter. 
d«eclor of St Stephen's Ej,iscopal Pre.chool and 
chairman of 8,ewton C,ty Sdlool Board, and Carlos 
A. W<I iams, lcderal defeniler fo< ths Southern 
Oistric:1 of Alabama 

6 The Oversf1Jh1 Committee. of cou11e. Illa, yoo or me, 
can ~e complaints w11h the -ete leglllalllr/ 
authority, the Juif.cml Inquiry Convnlsslon. in amec
tion With 1ud<Jos nming fee a jud,c,af office, enil the 
s1aie bar in connection w;th la'W'f1!fl nmifVJ for 
judgeshil)s. 

7. lolloperv. S""""""', 543US. 551, 12SS.Ct. 1183 
)2005~ tho Supreme Coon held thal exe<ution of 
indrviduats ,.,'ho \0,'f!:re UOOlfl( 18 years of age at 1-me 
ol lhelr capltil crimes Is p,ohlbtlcd b'I lhe Eighth ar<I 
Founoonlh Amendnll!nts to the Con11ti1ution of the 
Unitod Stites. Based on 1ha1 de<lsioo. tho Alabama 
Supra""' Co<.n had no cl1oice but to reduce the,..,. 
'""'" el Renaldo Adams. l>l» had committed a Cilfll· 
tal crime when hit was 17 years old. lO fife Wlltnrl 
parole. 

8 I doo'1 mean to suggest ihat Alabama has no place 
tor lhis kind ot rhe10,lc. It dOoo It's called the gom· 
no(s raa,. We cmatod lhis""" yeai, ego 10 emer
lain us every four years in I.he fall lsome1imes fool· 
ball Just 1sn, enough!. And. bea!uso ths g<ll'emo(s 
w..c serves primarily as entilfttlnmen1 value. the 
winners don't get to sen'e in any position n811fty BJ 

,mpo<tant as j,odge. lhey only get to be go,emec. 
Almost anyone-lner.illy, anyone-can run I« gov· 

•mor. even """'1 of '/Oil, And, you no, only cen ha'~ 
• history of promising to dJSrega<d the law and still 
be pan of that election. but also '/Oil cen ha\~ been 
ticked out ol your fl""'ious office f0< acnrally havw,g 
done so. Hect. ro llll fOf governor you can be facing 
tnal. Even ~..,,.,, can be su,mslul [as long as one 
ol lheir husbands has run before) And, as long as 
you auempt to f8isa ti«es Ir/ a billion dollars In yaur 
previoos wnn as 00V''""· the medla-llf'd lilely 
I-will ignooa ant1Jling negat!Ve you do lhe iest of 
yoor life, In sl1o<t, ruming fa< g<ll'ernor i• ell 81Jout 
rheiooc and entenaimiern. aOO anv kind o1 over59U 
committee in that too1ext would be 10llllly inapp-o· 
prialB. Judicial elections should be differenL 



BOB NOONE-
Entertainer Extraordinaire to perform July 13 at 

Alabama State Bar Annual Meeting! 

Bob Noone maintains a successful legal practice yet he manages 
lo step into the third person and parody the law life around him 
in a funny, thought-provoking manner which everyone enjoys. 
For several years, he hosted "Legally Speaking;• a live radio legal 
talk show. which provided humorous topics for his music. 

Noone has been writing and performing music for over 20 years; 
his venture into satirizing the realm of the legal world started 
when he was in law school. Over the years he has performed his 
distinctive brand of musical humor before thousands, meriting 
standing ovations from convention participants. 

RECENT REVIEWS/COMMENTS: 

''A11yo11e havi11g m1y experie11ce wit It ti lawyer e<111 relate 10 Noo11e's show am/ the type of music 
he performs. Wit/, beats ranging from riclt, throaty jazz 10 the twangs of country g11itars i11 the 
track 'Mo111111as, D011't Let Your Babies Grow Up to Be Ltnvyers,' 1l1is show is sure to amuse 
everyone." 

"TI1e best parr of Bob's 111usic is tltat you don't have to be 
a legal eagle to enjoy it ... but lte does provide 11 11eeded 
service to the professio11-gerti11g people 10 laugh at 1/teir 

legal experiences. You certainly do11't l1ave to be a lawyer 
to enjoy Bab Noo11e's newest legal wanderi,1gs . .. 
filled witlt willy, solid-sou11di11g t1111es ra11giugfro111 n 
parody 011 the McDonald's 1101 coffee lawsuit to his 
irreverent topic of'Wlum You Find Yourself Disbarred.' 

No sacred cows here." 



Executive 
Director's 

Re ort 
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Hello-Goodbye 
Welcoming New Staff Members and 
Saying Farewell to Those Leaving 

T 
lus p.ut ytar we wckomcd ,ix new 
Alab,una Male llar •••ff n,embcrs. 
Tho<r joint11ij the s1atc bar staff 

were C<uhy Sue McCurry, David Rus,.,11, 
Sn111 P11r1rldge, Marcin D11nid, Anltn 
I lnmlc11. •nd 
fen:n1y Md111irc. 
~.di)·, ..... bid 
l~n:wcU 10 Mrrn~ 
Mc.Hniry. 
Kimbt,rly 
Bamhan. \1Uton 
Mos.s, Kim Oli,cr 
Ward, anJCil 
Ke11dritk 

IJ I r -- I . \ 

···w' 

Myrn• Mel l•nry 
beg.in 1,'0rking 
wilh the .in1e hnr 
par1-111nc in I '19J 
and then mnvrd 10 
full-lime in l 996. 
Thmughoul her 
time here, Myrn• 
wu a dcd1cJ1cd 
JJJd hml-working 
swf m<ml,c,r. She 
"'Orlcrd ,n the 
tDt'111bt,r.h,p 
dcp.u1 mcm but 
was ali.,1y, 11ukk 111 
.~t other dcpan-
111c11t, \'lht:n lhty 
nt'tdcd hel11. Frnll)' 
fo rrior. '"ho ,.,.ru, 
hued ,n 2003 was ,....., 
promoted lrom p,., 
1111< vrcc clerk 10 flll Myrna's posilion as 
umnber>htp ass111an1 We we« ddij;btcd 
lhJt C.thy Sue McCurry was able to join 
the <UIT 10 .,.,ume the 10-ponsibihucs of 
pra hu, v1<r dcrL 

Alm I~ )CU> of 
W\'tce. Millon 
Moss retired as 
assi5t•nt general 
counsel. Mill h~d 
c:xtcn,1,·r '"xprri· 
encr as • prh·atc 
practi1inncr and 
o;ervcd 11 hm In ,.~ 



Alabama and Alaska as an Assistant 
United States Attorney before joining the 
st<1te bar staff. His extensive experience 
will be missed. but we are pleased that 
Sam Partridge has followed Milt as assis
lttnt general counsel. He co1ne.s LO the-bar 
from the Autauga County District 
Attorney's Office. 

Kiml>erly 
Barnharc joined 
the bar's con1mu• 
nication depart• 
1nen1 as an assis• 
tant in 2003. She 
did an outstanding 
job helping us 
launch the bar's 
new online directo- s,n•,n 
ry. Although we 
hated that Kimberly chose to leave niter 
only t\,'o years, we arc proud that she 
wanted 10 complcrc her college degree 
and spend more time "ith her family. We 
were very fortunate dial Marcin Daniel 
\\'3$ available to beco,ne thr nc," assistnnt 
for the cornmunications dcpart1ncnt~ 
after ha1•ing worked for llASS for 15 years 
before the company's move to Florida. 

L.ist May, David 
Russell joined the 
staff as our first 
full-time Web site 
adn1inistrntor. 
David and his wife 
moved last month 
to pur5ue a "'011• 
derful opportunity 
in \Vashington. 
D.C. In his ,hort 
time here, David did a great deal to make 
the ASB Web site ( w..ov.ala/mr.org) more 
uscr-frkndly ond • better tool for bar 
members and the public. By the time this 
issue goes to press) 
Amy SheU will hove 
joined the ASB as 
the new Web site 
adn1inistrator. 

Kim Oliver 
Ward served for 
ten yea.rs before 
leaving last July. 
Kim initially w.u., 

served as the director of the Volunteer 
Lawyers Program prior to mo,,ing the 
MCLE department. Kim's decision lo 
spend more time 1sith her two sons a.nd 
husband, Rohen, who is n Montgomery 
attorney, was understandable. We were 
very fortunate that Anita Hnmlell wos 
willing to move to Montgomery and 
assume the reins as director of the MCLE 
department following Kim's dep.irturc. 
She w11s no stranger to the field of con
tinuing legal education. She worked at 
the Alahnmn llar Institute for Cl E for a 
number of years. most recently as its 
associate director. Consequently, J\Jlita 
was nblc to hit the ground running as 
soon a.s: )he arrived. 

After I 5 yeJrs of devoted service, Gil 
Kendrick retired as aSSiStJnl gencrJJ 
counsel. Prior to coming to the bar, Gil 
had established his reputntion as an 

excellent lawyer. 
both in govem
mc•nt service as an 
assistant attorney 
general and in pri
vate practice. 1 om 
ple1!scd to report 
that /crcmy 

Ii-
Mcintire recently "°"'"* 
joined the b"r st:ifr 
as a.»istant g.eniral 
counsel. He previously worked in the 
attorney general's office. 

Myma. Milt. Kimberly, Kim. Gil, and 
David represcot more tlian ,, half cmtury 
vf combined bar service. Their experience 
1vill be miSS<d. but we arc confident that 
each of our new st"Jff members-Emily, 
SJm. Cathy Sue, Marcia, Anita, Jeremy. and 
Amy-will render the same dtdicated serv
ice to the state bar as their predecessors. • 
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Important 
Notices 
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Judicial Award of Merit 
The Board of Bar Commissioners of the Alabama State Bar will receive nominations for 

the state bar's Judicial Award of Merit through March 15, 2006. Nominations should be pre
pared and mailed 10: 

Keith 8. Norman, sccrciary 
Board of Bar Commissioners 
Alabama State Bar 
P.O. Bo, 671 
Montgomery, AL 3610 l ·0671 
The Judicial Award of Merit was established in 1987. The nward is not necessarily an 

annual award. It must be presented lo a judge who is not retired, whether state or federal 
court. trial or appellate. who is determined to have contributed significantly to the adminis
tration of justice in Alabama. The recipient is presented with a erystal gavel bearing the 
state bar seal and the year of prcsen1a1ion. 

Nominations arc considered by a throe-member commi11ce appointed by the president of 
the state bar, which then makes a rtcommendarion 10 the board of bar commissioners with 
respect 10 a nominee or whether the award should be presented in any given year. 

Nominations should include 3 detailed biographical profile of the nominee and a narra· 
tive outlining the significant contribution(s) the nominee has made 10 the administration of 
jostice. Nominations may he supported with letters of endorsement 

Notice of Election 
Noli« i; giYC11 l,,:mvi1/1 p11rs11a11/ to 1/10 Alabn111a State Bnr Rules Govemirig Electio,i 0111/ 

Selection of President-Elec1 a11d Board of Co111miJsio11rrs. 

Elected Comm.issioners 
Bar commissioners will be elected by those lawyers with their principal offices in the rol· 

lowing circuits: 2nd; 4th; 6th, place no. 2; 9th; 10th, place no. I, place no. 2, place no, 5, 
place no. 8, and place no. 9; 12th; 13th. place no. 2; 15th, place no. 2 and place no. 6; 16th; 
20th; 23rd, pince no. 2; 24th; 27th; 29th; 38th; and 39th. 

Additional commissioners will be elected in these circuits for e-Jch 300 members of the state 
b3r with principal offices herein. The new commissioner petitions will be de1em1ined by a 
census on 1'farch I. 2006 and vacancies certified by the secretary no Inter than March 15, 2006. 

All subsequent terms will be for three years. 
Nominations may be made by pe1j1ion bearing the signatures of five members in good 

$tandinll with prindpal offices in the circuit in which the election will be held or by the 
candidate's wrillcn declaration of canclidacy. Either must be received by the secretary no 
Inter 1ban 5 p.m. on the last f riday in April (April 28, 2006). 

Ballots will be prepared and mailed to members between May I and May 15, 2006. BalJots 
n,ust be voted and retumed 10 the Alabama Stale Bar by 5 p.m. on the la.<t Friday in May 
(May 26. 2006). 



United States District Court, 
Northern District of Alabama , 
Birmingham 
VACANCY ANNOUNCEMENT 

Position Title: Clerk of Court 
Salary Range: $134,867-$146,800 (ISP 17) 
Application Closing Date: March J I, 2006 

NATURE OF THE POSITION 
The Clerk of Court is appointed by the judges of the Court. 

This is a high-lcvcl management position that functions under 
the direction of the chief judge of the United States District 
Court. The Clerk of Court is responsible for managing the 
administrative activities of the Clerk's office and overseeing the 
performance of the statutory duties of the office. Included 
among the responsibilities are policy implementation and mon
itoring, long-range planning, budgeting, financial manngement, 
automation, human resource management, property pro<ure
ment and management, and public relations. 

QUAUFJCATIONS 
A minimum of ten years of progressively responsible adminis

trative experience in public service or business which provides a 
thorough understanding of organizational, pro<edural and 
human aspcctS in managing an organization. At least three of the 
ten years' experience must have been in a position of substantial 
management responsibility. Applicants also must have an under
standing of automated systems, have administrative abilities and 
possess strong leadership and interpersonal &kills. 

EDUCATIONAL SUBSTITUTIONS 
A bachelor's degree from an accredited college or university 

may be substituted for three years of general experience. 
Completion of a two-year master's degree program (60 semes
ter hours or 90 quarter hours) in an accredited university (or 
completion of a Juris Doctor Dcgtcc) may be substitute-cl for 
two years of general experience. 

INFORMATION FOR APPUCANTS 
The United States District Court is pan of the judicial branch 

of the United Stales Government. Court employees are not 
included in the Govemmenr's civil service dassi6cation. They 
are, however, entitled to similar benefits as other federal 
employees, including paid vacation, sick leave, choice of health 
benefit plans and participating in the federal Employees' 
Retirement System. 11,is posihon is subject to mandatory elec
tronic fund transfer participation for payment of net pay. 111e 
best quali6cd applicants will be invited for interviews. 
Applicants selected for interviews will be responsible for paying 
for expenses, including travel, assocfated with the interview. 
Relocation expenses are currently not available for the selected 

candidate. As a condition of employment, the selocted candi
date must successfully complete a ten-year background investi
gation and every five years thereafter will be subject to an 
updated investigation similar to the initial one. 

APPLICATION PROCEDURE 
Qualified persons are invited 10 submit a detailed resume 

including educational, work and Slllary history as well as a narra
tive statement, not to exceed two pages in length, addressing the 
applicant's ability 10 plan and implement the most cffectiv,, use of 
resources, both human and financial: to achieve objoctives; to 
interpret, understand and implement the policies of the Court; to 
interact with various types of proplc including superiors, peers, 
subordinates and tl1e public; and the applicant's basic manage
ment philosophy. Letters of recommendation rue desirable. All 
applications must be received by S p.m. oo March 3 I, 2006. 

Please submit application materials in an envelope marked 
confidential. No phone calls. 

Clerk, U.S. District Court 
I 729 5th Avenue North 
Birmingham, AL 35203 
Attention: Personnel Specialist 

't he United States District Court is an Equal Opportunity 
Employer. 

Local Bar Award of Achievement 
The Alabama State Bar Local Bar Award of Achievement rec

ognizes loco) bar associations for their outstanding cont ribu· 
lions to their commwtities. Awards will be presented during the 
Alabama State liar's 2006 Annual Meeting. July I 2-15, 01 
Sandestin. 

Local bar a.<.wdations compete for these awards based on 
their s~largc, medium or small. 

The following criteria will be us«! to judge the cootestanlS 
for each category: 

The degree of participation by the individual bar in 
advancing programs to bcncfo the community; 
The quality and extent of tl1e impact of the bar's participation 
on the citizens in that community; and 
The degree of enhancements to the bar's image in the com
munity. 

To be considered for this awa.rd, IOOII bar associations must 
complete and submit an award application by June l , 2006. For 
an application, contact Ed Patterson, ASB director of progr.ims, 
at (800) 354-6154 or (334) 269-1515, or download one from 
the ASB Web site, www.nlabllr.org. 

(Co11ti1111ed 011 pagt 96) 
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Important 
Notices 

WRITING COMPETITIONS 

Co11111111ed from paxe 95 

The Wnrren P. Burger Writing Competition, designed lo 
encourage ou1.romding scholarship "promo1ing the ideal. or c.«:cJ
lcncc. ci\'ility, c1hic, ,and rmfes.,ionalism wi1hin 1hc legal profes
sion." invites judges, lawyc!S, profc;sors, sluclents, scholars. and 
other authors 10 par11dpa1c in a compc1ilion by submitting an 
ongmal unpublished =~Y of 10,000 and 25,000 words on n 1opic 
of their choice addressing i .. ues of legal excellence, civilit)\ ethics 
and prokssionalirn,. Malerial submi .. ion date is June IS, 2006. 
1bc winner will be announcs'<i S<!ptcmber I, 2006 and will receive 
a cash prize of 55,000, nnd the winning e5S3)' will be published in 
the Sowl, Camli,10 lAw RE,•iell'. The prize will he prescmrd to the 
author 0<101>..,r 21, 2006 al the American lnrl) of Courl annual 
Ccld,r-Jtiou ofExceUcncc at the Unilc'<I Slules Supreme CourL 
(Olhcr submi11ed works mai• also be eligible lor the law journal 
publication or featured in ·n,., Bencftcr, the national ma1,'l!Zine of 
the American Inns of Court.) Rules may be downloaded at 
MV1d1111.wfrour1.o~ Clilk "A.,11rds" .1od then "Burger Writing 
Prize." For additlono.l inforn,ation,comact Cindy Dennis 31 (800) 
233-3590. <XI. l().J,orroe1111is@im1sofco11r1.org. 

SEAK. lnl'.. announces the Fifth Annual Notional Fiction 
Writing Competition for Lawyers. The formal is a short story 
or novel excerpt in 1he legal fiction genre, 1101 10 exceed 2,500 
words. This submission should be typ~-d and sent 10 SllAK, Jnc., 
Allenrion: Steven Babitsky, 1'. 0. Box 729, l'nlmouth. MA 02541 
by June 30, 2006. The top three entries will be awarded, with 
the winner receiving $1,000 cash plus lunch with Lisa Scottoline 

CLE 
COURSE SEARCH 

The ,\Jabama Mandatory CLE Commission continually 
e--Jluates and approves in·statc, a.~ well :,s nauonw,dc, pro-
groins \,1hich nrc n1aintaincd inn con1putl'r dal;.tbasc. All are 
idcntilied b)' •pon,or, I001tion, 
<bite nnd speciahy :ire,,. For a 
li$ting of current CU: 
opportunitie.. vbir tl1c ,\!ill 
Weh site, '"'""alabar.org!rle. 
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and Sr<phcn Horn 0 11 October 21, 2006 ar the Sea Crest Resort, 
Falmouth, Massachuscns. Notice of the winner will be sent to 
over 100 New Yori\ lirernr)' agents and 10 rhe Associated Pr<:$S. 
For more inforn1ation, contact Kevin J. Driscoll al (50 8) 548· 
4542 or kevi11.dristull@1YriZJJr,.nc1. 

WILLIAM D. SCRUGGS, JR. 
SERVICE TO THE BAR AWARD 
I. There is hereby established a William D. "llill" Scruggs Jr. 

Sen~ce Award. 

2. The purpose of this all'ard is to honor the memory and the 
accomplishment.~ of William D. "Bill" Scruggs, Jr. and 10 
encourage the emulation of his deep devotion and service 10 
the Alabama State Bar by recognizing oulSlanding, long
term service by li"in S members of !he Bar or this stare ro the 
Alaba.1n::t State Bar as an orga.ni7.,3tion. 

3. 'l11is award shall be granted, from time to time, by the tloard 
of Bar Commissioners or the Alabama Stale tlar upon report 
of the award commillee as described below. There is no 
requirement lhat this award be presented on an annual basis 
or that it be limited to one recipient a year. 

•I. 11te William 0. "Bill" Scrull&S, Jr. Award Commitiec shall be a 
rommiucc of tlie Alabama State Ll:Jr consisting of the folJo"'ing; 
(a) President-elect or the Alabama State Bar; 

(bl Executive Director of tbc Alabama State Bar: 

(c) General Counsel of the Alabama State Bor; and 
(d ) 1\,o members of the Alabama State Bar B03.rd of Bar 

Commis..<ioners appointed by the president who have a 
minimum of six years of totnl service a.> a member of the 
Board of Bar Commissioners, though not necessarily 
consecutively. 

5. J11c committee shall submit, at least 30 days prior 10 the 
annual meeting of the Alabama State Bar, 10 !he Board of 
Bar Commissioners Executive Commiuee of 1he Alabamo 
State Bar, ,, report selling out the name or names of such 
person or persons that the commillcc recommends as a 
recipient of the award for tltal year. If the comminee does 
not dloose to present the aw:trd in a given year, l.his foci 
shall also be reported. 

6. 'The presentation of the award shall be made during the 
annual con\'ention of the Alabomn Slllte Bar in such manner 
ns the president deem.( mosr •r1>ropria1e. 

7. The n1"llfd shall consist of no appropriate plaque to ht present
ed ro each recipient 110d enrollment of the name of each recip
ient on a permanem plaque disploycd ai the Alabama State Bar 
building. 

For on application. contact Keith Norman, ,\SB executive 
director. at (800) 3$4-6154 or (334) 269-1515, or download one 
from the J\Sll Web site, w,vw.alabar.org. The deadline is March 
15, 2006 for submitting an application. • 



L E ADERSHIP FOR U M II 

Twenty-Four Hour Orientation Session 
and Retreat for Future Leaders 

A
n orientnlion session and overnight retreat for the 
Leadership Forum U dass w.,s held January 26-27 al 11,c 
North River Y,tcht Club and the Westervelt Warner Lodge 

in Tuscaloosa. The diverse group of30 young lawyers sdectt'<I for 
participarion in the 2006 Forum bad n chance 10 gel acquainted 
in a relaxed, quiet setting nwny from busy offices and schedule.~. 
11111rsday evening activitic:,; included a private dinner, a "town 
haU mceLing" with a panel of distinguished judges and lawyers 
and an informal n.-ccption. Friday morning the d!l$$ heard from 
the l lon. Walter Maddox, the mayor of Tuscaloosa. on "The Role 
of Lawyers in C'.Qmmuniry," and then the lawyers participated in 
an in1emctivc exercise in the language of leadership led by Dr. 
John R. Dew. dirl-ctor of Continuous Quality I mprovemenl and 
Planning al the University or Alabama. A private lund,eon and 
dosing session were held in the I Jorborview Room of the Yacht 
Club. Four all-day sessions held at the Alabama State Bar include 
''Principles of J~adcrship" (February 24), "Leadership through 
Service" (March 31), "Ethics, Justice and Values" (April 21) and 
"Professionalism" (May 18), with• graduotion hanque1 the 
evening of May I 8. The ASB Board of Bar Commissioners hAS 
heartily endorsed the development of a new gcncmtioa of 

Mim.'lll'J of me 1"*111'1 ftmrt 1' dan~ idfas ,nd w-.a .lat9'I mNq h Jar..wr 
(11:rDiH. 

lawyers for leadership in the state bar as well as in Alabama com
munities at large. Alyce Spruell of Tuscaloosa und Tripp Haston 
of Birmingham are co-chairs of the 2006 planning committee. • 

ALABAMA STATE BAR LEADERSHIP FORUM CLASS OF 2006 
Or!s1llphar f. f,bd fmatn l'nl:llce 6adldert ~L~fll L~ Kitt,eQ, flcwufl & Hom Blmql,am 

F. We•ldell Allen Br;mv /lnlll A09i! & Whim Birmlf9\ll11 l\iolot F Manhol Ass1o1llnt Oislricl Mmw/ Am&.1(111 

A. 'kl1lll ~ 1\/ liupuly Legal Advisor~ Monlll(ffl!f'f Kim B. Matlfn li<adley AAlOI Rose & 'Mw! IUll>Villb 

Aoben E. llimle Banft. Fl!Jeoot Groan. l'f,m & Clemmar llilml,v,am Aoben G. MetlMI. Ji. McCall1111, Methvin & lenell 81rmiv,am 

llraM)n J Buel< Mo'f1IIRl Cool* & Gale Bimirpm Mat1fww C Mimi! l<ln, Wym. N..,..,11 & _, Bd111ind)om 

TratvW car, Moms. Clrt, ArOwn. lalrnadgo & Jones Dodlet! -"le s. Moody Abmoi,s Ollur!Al>fflon Mood\' & 8oM!ert Mdalusia 

~B.Oa,,$ ~Baru>,~& Powoll Bmnllld!am Josei>I> E. "'7,,,eil S'cruell&~ ~ 
liclon Kalhtyn lJllwns ~ 8n,n Pru<tor g Powoll 8irmif9>lm llona,A. Rminev ~&Ra<IM! ~c.iv 
Missy H, H1bbell Alim& W'911 T"""""• Patrd<Sejm S.-. &lton. SIKhrn & Seftm Mo1lgomory 

Jamer F. Hutte,. Ill UgldooL nril'fl & 'Miu! Birmfttpm Aon'Gn A,hley Shu Beasley. All111. c- . Melhl'ln. l'l>tis & Miles Monlgamery 

W\nl&ll A. 111!)' Mavnard. CoGc>er & Getot Birm1f9la/11 Pame!a e. Sla1a S1ale K...-.ly Mo!•-
B.lrei!h~ RHy&Jatban Birmitdm> R. lltian smi,t, flivall! Pi1ICli<e UYil",IIUln 
lmdoB.lfo 

f!Mitn "'"'*" Mobllo Saina I. Spealora, Asslstrlt Anomey Gnral !Aantgame,y 

Taro W. Loclcetl tarf Albx\ ~ Aldool.V.ru Stat11ls & Aichi"" lr,mlrv,am 

Jonllllan M. Wll< wsUI.U$k G-1• ..l:lnG.I..._.., 0.,....,, lO A!,lgn l.Wlfttr President AIAun 
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Memorials 
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J UDGE CAIN]. KE NNEDY 
Judge Cain J. Kennedy,• dis

tinguished judge, l~wyer and 
Navy rnptain, died in Mobile 
May 20, 2005 ut the age of 68. 

Judge Kennedy, a nati\'e of 
' I homaston, graduated from 
C1Jifomia State University in 
Los Angeles in 1966 with a B.A. 
degree, and in 1967 completed 
his graduate studies-Judge 
Kennedy graduated from 
George Washington University-National 
Law Center in Washington, D.C. in 1971 
and, thereafter, began the practice of law 
in Selma as the legal counselor for 
Southwest Afaba,m farmers' 
Cooperative. In 1973, Judge Kennedy 
began practicing in Mobile with the fiml 
o[ Cra,,.ford & Olackshcr , ond in 1974. 
became a partner of the firm. From 1975 
to 1979, he was a partner in the firm of 
Kennedy. \,Vilson & Davis. 

In J974, JuJgc Kenned)' w,1< clect,-d tn 
I he Alabama l-1nU5e of Repre.<entanves. 
and in 1 '178, ,eas re-elected. In the house 
of reprcsentntives. he served as chairman 
of the l~mn1iltee on Insurance and as a 
member of the Committee on Ruk'S and 
the Judiciary Comminee. In l9i6 ond 
I lli8, he was elecied 10 the Alahama State 
Democratic: Exccut·ivt C..01nn1i1ttt. In 
1976, he 1.as J delegate at the 
l)cruocralic National Convcn1 ion. 

In 1979, Go1•cmur Fob James appoint
ed Judge Kenned)• 10 circuit court judge 
in the Domesric Kelations Division or 
Mobile County. This appointmcn1 made 
Judge Kennedy the fir..1 African
American to serve as a circuil court judge 
in the state of Alabama. ln 1982, he was 
elected to co111inue to serve J> circuit 
court Judge, and wus re-elecied in 1988 
und 1994. In 1998. Judge Kennedy retired 
Ii-om the bench. Al1cr retiring, he formed 
the fim1 or Kennedy, Bell & Adorn, 

Judge Kennedy enlisted in 
the U.S. Navy in 1955. I lis 
combinoo active and reserve 
duty w:is in excess of 40 years. 
He allended the Naval War 
College in Newport, Rhode 
Island Jnd retired from the 
Navy in 1997 with the rank of 
rnptain. 

Judge Kennedy was a mem
ber of the Alabama Slate Bar, 

District of Columbia ll.1r, U.S. District 
Court for the Southern Dt~trict of Alabama, 
U.S. Fifth Circuit Court of i\ppeals, and 
U.S. Court of Appmls for 1J1e Armed 
Forces. He was a member or the American 
Bar Association, Nav:il Reserve Associ'1tion, 
American Judicature Society, American 
A:;soci.:,tion ofTJi.oll Lawycr.$:t Nation~ Dar 
A.<s<>ciarion, Vernon Z. Crawford Bay Area 
Bar t\ssociotion, N,iion,tl Naval Officer 
As.<ocfati,;m, and Res.:rve Offio,rs 
J\Ssoci.uion. He \'/3.Schnirman of the 
Friends or the Library- Prichard, Afab11ma 
and Sickle Cell Disease 1\ssociation of 
America. and on the bo.1rd of directors for 
the Alabama Association ror Sickle Cdl 
Disease, Sickle Cell A:.sociation-GuJr Coast, 
Comprehemive Sickle Cell O,nter· USA, 
Prichard I'edeml Credit Union. Penelope 
House of South Alabama, Volunteers of 
America, and Association of Family and 
Conciliation Couru, and a member of Mt. 
Sinai 11,\issionary Baptist Church in 
IVhi1tlcr, Alabama. 

Judge Kennedy left surviving him hi~ 
wife, Brenda J. Kennedy: two children, 
Celestfoe C,.arric Johnson Kennedy and 
Richard Arthur Johnson Kennedy; three 
brothers. Morcus Kennedy, Clcophus 
Kennedy and John Kennedy; and two sis
ters. Fannie K. Woodson and Essie M. 
Kenned)·. 

- Berlt Rome. presitfe111. 
Mol,ilt nnr Associar,011 
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WILLIAM H . BRIGHAM 
William H. Brigham, a 

prominent and highly respe<l
ed member of the Mobile Bnr 
A=ciation, died August •I, 
200S. 

Brigham was bom in 
Lincoln, Jllinois on March 8, 
1926. After his graduation 
from high school in 1942, he 
entered the Army Colleg~ 
Program, upon the comple
tion of which he was commissioned as an 
officer in the United Stal<j; Army and 
served overseas in the EuJopcan 
Occupation at the end of WWII. 

When he completed his military serv
ice, he graduated from the University of 
Illinois with a degree in engineering. 
Subsequently, he moved 10 Alabama. 
which he always called "God's Country!' 
He moved to Mobile County to pursue 

his lifetime ambition, dairy 
f.irming. 

In 1953. be married Ou"OI 
Thomas and together they con
tinued to operate a large dairy 
f.mn in we.stem Mobile County, 
until he entered the University 
of Alabama School of I.aw. After 
gmdu.uion and a shon period 
of private practice, Brigham 
.,cceptcd the position of assis

tant city anomey for the City of Mobile. 
During that time, he performed outstand
ing service for the benefit of the city, spe
cializing in improving the numerous con
tracts into which the City of Mobile had 
entered in prior years. I le served as assis
tant ci1y attorney for 32 years, at which 
time he retired. During his active service as 
an outstanding city attorney and after his 
rc1iren1en1 fro1n the city, he continued to 

work on his dairy farm until the time of 
his death. 

Brighan1 ,vas ac1 ive in various civic 
nutllers and ,vas a Jonglirnc men1bcr of 
the Episcopal Church. He was prede
cca,;ed by his wife, Carol Thomas 
Brigham; his son, Dr. Thomas Erwin 
Brigham: and a grandson, Madison 
Thomas Brigham. I le is survived by bis 
daughter, Robin JI. Thetford, a member 
of the Mobile Bar Assocfation: his son, 
William H. Brigham, Jr.: his daugh1cr, 
Larkin B. Su1nmcr; his daughter•in.Ja,\1', 
Susan Harrold Brigham; and nine dcvot· 
cd srandchilrucn. He is also survived by 
his brother, Erwin R. Brigham, and his 
sisters, Jane B. Gamble, Frances B. 
Johnson nnd Robin 13. Mayer, together 
,vith many nieces and nephews. 

- Bet/1 Rouse, presidc111, 
J\,/ol,ile. Bar ASSQcintiou 

]UDGE ROBERT G. KENDALL, III 
Robert G. Kendall, Ill, pre• 

siding judge of 1he Thirteenth 
Judicial Circuit and a member 
of 1he Mobile Bar Association, 
died October 20, 2005. 

Judge Kendall was born in 
Eversreen on November 15, 
1939, the son of Robert 
Gordon Kendall, Jr. and Mary 
Watson Kendall. I le attended 
public schools in Evergreen, 
and graduated from the University of 
Alabama and the University's School of 
Law. rn law school, Judge K<'1ldall was a 
member of the lloard of Editors of1he 
Alabn,na Lau, Rcviciv. 

Aller graduation. Judge Kendall served in 
the United States Army from 1963 10 1965 
as an inf'an1ry officer. Following his dis
charge from the Am1y, he was appointed 
law clerk to the Hon. John L Goodwyn of 
the Supreme Court of Alabama. He en1cred 
private practice in Mobile as an associate, 
and later a.< a partner, in the finn ultima1ely 
known as Johnston, /obnston & Kendall. 

From 1968 through 1971,hesen·edasa 
part-time U.S. Magistrate for the Southern 
Distri<1 of Alabama. He was appointed cir
cuit judge, by Governor G<'otge C. Wallace, 

for the Thincenth Judicial 
Circuit in 1984 and was rc
cloctcd without opposition in 
1986, I 992, 1998 and 200,1. He 
was selected by his fellow 
judges to serve as presiding 
judge in 1999, • position he 
hdd until his death. 

Judge Kendall served the 
MBA as president of the Young 
La,"}'"ers' Section and 3S se,rc ... 

t.1ry and Executive Committee member, 
and served the Alabama State Oar as a 
member of the Board of Bar faaminers. 
I le served his colleagues on the bench as • 
member of the Board of Directors of the 
Alabama Association of Circuit Judges, 
beginning in I 995, and as secrellU)'-treas
urer and vice-presidenl before assuming 
the presidency of that organi,.ation in 
2003-04. He served the cilizens of Alahama 
as a judge on the Alabama Coun of the 
Judiciary, as chair of 1he Mobile County 
Judicial Commission and as a member of 
the Alabama Criminal Justice Information 
\..enter Com1nission. He was honored in 
2004 as the recipient of the Howell T. 
HcOin Award presented by the Mobile and 
Bald1vin Coun1y bar associ,1lions. 

Judge Kendall was also renowned for 
his superior intellect, legal mind and 
ex1raordinary ,via. II ,vas often rc1narked 
1hat ,,•hen he entered lhc courtroorn, he 
was the brightest pcrsoo presenL He was 
a great sporlsman who loved the oul• 
doors. He <'njoycd the reputalion a, an 
extraordinary wing shot and "'as a skilled 
angler who loved the challenge of fly 
6$hing. 

Judge Kendall was a lifelong Democrnt 
whose knowledge of politics was well 
r<j;pecled and whose advice was widely 
sought. 

He ,aas a member of St. Andrews 
Episcopal Church and Christ Church 
Cntherual. 

Judge Kendall is survived by his moth
er; his wife, Mary Van Brussel Kendall; 
three children, Dr. lee Kendall Metcalf, 
Mary Margaret Kendall Bailey, csq. and 
Kathryn Kendall lravis; his sister, Zilda 
Kendall Christopher; his brother, Bill 
Kendall; and seven grandchildren (to 
whom he had, at limes, affectionately 
referred to as his cousins); and his faith
ful hunling dog, llo. 

-Heth Rouse, pr.sirlcr1t, 
J\ilobi/e B"r Associatiort 
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Memorials Co11t/1111ed from page 99 

H ENRY BU CK FOND£ 
Henry Buck Fonde, a distin

guished memher of 1he Mobile 
llar Ass<1cia1ion, died May 24, 
2005 01 1he age of 90. 

Mr. Fonde aue.nded the 
Universi1y of Alabama School of 
Commc~an d Businrss 
Admintm-arion and graduated 
from Chananooga CoUegc of 
Law. He continued his education 
al the Unh·ersity of Alabama 
School of Law. In J 9H, Mr. Ponde volun
teered for service in the U.S. Amiy. 
FoUowing his graduation from Officer 
C~ndidatc School as a lil'UtCJ131ll, he was 
assigned to the 69th lofuntry Di,-ision in 
Germany. He w.u the recipient of 1wo 

Barn es, Charles Henry 

Clanton 

Admitted: 1963 

Died: October 28, 2005 

Beumer, Joseph Henry 

Huntsville 

Admitt ed: 1956 

Died: October 3, 2005 

Davis, Robert Chandl er 

Gadsden 

Admitted: 1993 

Died: October 3, 2005 

Hamne r, Jodi e Pinn ell 

Roanoke 

Admitted: 1993 

Died: December 7, 2005 
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llron1.e Stars with ci1ation for 
bravery nnd the Purple Heart. 

Mr. l'ondc sen·cd the U.S. 
Air Force ns an anomcy with 
the Judge Advualle General in 
a voriety of cnpad1ies, includ
ing Air Matcriru Command al 
Brookley Air Force Base in 
Mobile and ,\ir f"orcc Systems 
Command al Eglin Air Force 
Base in Florida. Upon retirc

mcn1, Mr. r-onde was commended with 
the citation for outstru>ding service as chier 
of the Contracts and Patents Division of 
the Office of the State Judge Ad\'ocate. 

Mr. Fondc w·JS r«:ogoizcd in 1999 by 
1he Alabama Stale Bar for bis dedicated 

Jernigan, Claren ce Earl 

Mobile 

Admitt ed: 1968 

Died: July 28, 2005 

Murph y, Alberta Brown 

Tuscaloosa 

Admitted: l953 

Died: May 11, 2005 

P aulk, Flora Nell 

Ozack 

Admitted: 1979 

Died: November 13, 2005 

Port er, James Herr in, Jr. 

Gulf Shores 

Admitted: 1965 

Died: January 25, 2005 

service 10 the nation, &late and commu
nity for more than 56 years. He wor· 
shiped at St. Paul's EpLSCopal Church and 
Dauphin Way United Methodist Church 
of Mobile and 1hr Church or the Good 
Shepherd of Casbim, North Carolina. 

Mr. Fonde w:is predeceased by his wife 
or 56 yea.rs, Polly Thompson Fondc, and 
recently by his wife, /\ nne Bolling l'onde, 
and by his sis1er, Mary tli zabcth l'onde 
Bixler. He is survived by his son, Henry 
Buck Fonde, Jr. of Jacksonville, Florida 
and his brother, John Phillip Fonde of 
Mobile. He a.lso leaves four gr:mdchildren 
and one great-grandson. 

-Bet/, f1011se, presidc111, 
Mobile Bnr /\5socintio11 

Rhea, Claren ce Frost 

Gadsden 

Admitted : 1948 

Died: December 27, 2005 

Sheppard , Elizabeth Ann 

Homewoo d 

Admitted: 1999 

Died: May 22, 2005 

Steakley, LJ . 

Huntsv ille 

Adm itted: 1950 

Died: April 28, 2005 

'Ii:awick, George Howar d 

Ariton 

Admitted : 1984 

Died: December 7, 2005 



$15 
CLE Program Materials from the 2005 
A labama State Bar Annual Meeting ore 
available on a single CD. It ' s convenient , 
portable and worth every penny! 

LIMITED 
SUPPLY 

llie Review of Domoges on Appeal 
11te Deferemial Review of Compensatory Da~ages 
Trade Secrets: "Trash Of Treasure" 
Non-competition: "Covenants Not to Compete_" 
Case low Update: lest Cases fo, the Defendant 
Case law Update: From the Plaintiff's Perspedive 
Dealing with lrnpoired Parlners and Associates 
Electronic Discovery v. Compvter Forensics 
E-document Retention, Preservation and Spoliation 
Legal Ethics Updcrte-2005 

Current Issues in Criminal Defense 
VoIP- What's it to Ya? 
Ethics Rock! 
Mass Tort liti.gation 
Christion Conciliation 
Trust law and Medicaid Protection Update 
11te Proactive Practice: Move Your rlrffl F01Ward 
lawyers leading lawyers 

Family Law Case Update 
And mum more information on the CD! 

PLUSI You' ll get the Alabama Rules of Professional 
Respon sibility and other information from man y 
of the bar 's program s, section s and services. 

How do I order the CD? 
Simply remit a check or money order mode payable to the Alabama State Bar for 
$15 and forward it with your name and mai ling address either clearly marked on the 
check or money order, or by fill ing in the follow ing informat ion: 

Feel free to order as many CDs 
as you would like! Just ta lly the 
cost at $15 per CD, and remit 
1hot omoun1. 

-... 
For-: inforn,otionol purposes 
~~iy. :No CLE credit .will be 
granted . 

Mail 
Alabama.State lat' 
Commurda:ttions De"rtment 
Post Office. lox 671 
Mo 



Bar Briefs 

An endowment has been established al 

the University or Alabama School of 
Law Foundation to fund a scholarship 
in memory of Mobile Circuit Judge 
Robert G. Kendall, rn who died 
October 20, 2005 after a year-long battle 
with cancer. Judge Kendall served as a 
circuit judge in Mobile County b<:gin
ning in J 984, and was presiding judge 
from 1999 until the date or his death. 
(See memorial on page 99.) 

Contributions 10 the scholarship 
should be made payable 10 the 
"University of Alabama School or Law 
Foundatfon" and mailed to Cynthia 
Almond, University or Alabama School 
or Law, Box 870382, Tusaloosa 35487-
0382. Noie on your contribu1ion tha1 it 
i.s for the Judge Robert G. Kend11U, Ill 
Scholarship. Contributions are fully 
tax-deductible. • Ktr.d,N 

tckCA!iE The software designed by 
lawyers for lawyers 

We can make your 
child support and uncontested 
divorce cases as easy as 1 ... 2 ... 3 ... 

1. Enter the Case Information 
2. Print the Documents 
3. FIie w ith the Court 

Child SUpporl tn A~a 2..0 CtMI" : 
• cs,47 • Child QlpPOt't lnfOttnalOl'I ShNt 

• C$<1 • CHld - °"""-
• cs-, 2 . CHld - -
• C$<3·CHld--d~ 
• Cu1roct, Nldml 
• Wagit W~ Otdtr ·--

/\ C.aR Sofr-llrc U..C Pro,NC'I 

uncon1 .. 1~ Dl¥Ott• fn Alabama 2..CI create..: 
• c.nilic,o,O ot Oworce 
• CS-47. ~ 5uppon lnlom111ion Snn 1 
• CS...1 • Clwd 81.,ppoll Obllgl:UON 
• CS,,t2 · Child &,pp)n Gulde!"* 
• CS-'S • Cbi<S SuP!)OII Nob Of ~no& 
• Cu,!06( Mid;wll 

• WogoW-0"* w•~ .... ~,._ 
~einl tot DiYOtOe, Stuementd Non-~ Pan;. AMtol'J, WIO 
Wemt d 0.ltldanl. Otll ~ Testimony ol Pt.n~ff, ~
Ag,oemont, Vialta!ion ,qoemeni. •net Doct .. of Dworce 

Ready to save lime and money? 
Uncontested Divorce In Alabama 2.0 ....... S595 
Child Support in Alabama 2.0 ..•............... $195 
80th ptoducts Include our AuJe 32 Child Support Calculator fretl 

1 ...,_iidoui: number \#IOOI t11'ed ctYorcN Md ate able r," (.)1do1,, 1t·~ 1 .. q,,' ,i,.,, 
,, "' r l) n,••., 11 

334-244-2983 
BATIAGLIA LAW OFFICE 

.....,... - In- .. Tllol - • !JUiy - .... - .......... ,ta 
_...,_,,. __ : _, ____ ............. , - ---
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Wealth management to help you face the future with confidence. 

And that's where Regions Morgan Keegan Trust can prove invaluall4e. We've been helping Individuals 811d businesses 
prese,ve, protect and grow their weallh for nearly a cent\Jry. As one of the natJon's la,gest 11\Jst companies, handling 
$33 bllllon In assets. we provide the service you want with the confidence you need. To get started. contact one 
of our regional offices, end we wfll have a trust professional In your community get In touch wllh you. 

Blrmlngham, 205-326-7226 I Mobile, 251-690-1411 I Montgomery, 334-230-6100 I tluntsvflle, 256-535-0370 I 
Tuscaloosa, 205-750-2745 I Anniston, 256-231-1286 I Dothan, 334-Sn -2441 

Everyday confidence. 

·-~~-· .... ··--··$". . ' .,, ·~~· ·, , .. ' ..... ~ , r• 1,,,"· , ~....i . ... ., 

REGION S.&. MORGAN KEEGAN " 
TRUST 



Disciplinary 
Notices 

104 MARCH 2006 

Slade Gordon Watson, whose whercabouis are unknown, must answer the 
Alabama State Bar's forn1al disciplinary charges within 28 days of March 15, 
2006 or, thereafter, the allegations contained thcll!in shall be dctmtd admined 
and appropriate discipline shall be imposed against him in ASB No. 05-16(1\) 
by the Disciplinary Board of the Alabama State Bar. 

Stq,hen Duane Fowler, whose whereabouts are unknown, must answer the 
Alabama State Bar's formal disciplinary charges within 28 days of March 15, 
2006 or, thaeafter, the allegations contained therein shall be deemed admitted 
and appropriate discipline shall be imposed against him in ASB nos. 04-214(A), 
0+215(A) and 04-231(A) by the DiS<iplinary Board of the Alabama State Bar. 

Disbarments 
Gadsden attorney John David Floyd was 
disbarred from the practice of law in the 
State of Alabama effective November 7, 
2005 by order of the Alabama Supreme 
Court. The supreme coun entered iis 
order based upon the decision of the 
Disciplinary Board of the Alabama State 
Bar. The Disciplinary Board's order was 
based on a Request for Disbarment by 
Consent filed by Floyd pursuant to Rule 
23, AJ,ibama Rules of Disciplinary 
Procedurt. Floyd's consent to disbarment 
was based on his having bttn found 
guilty in the United States District Court 
for lhe Northern District of Alabama on 
four counis of tampering with a witness, 
violations of 18 U.S.C. §1512(b)( I). 
I Rule 23; Pet. 03-02 and ASB nos. 00· 
65(A), 03-40(A) and 03-79(A) J 

The Alabama Supreme Coun adopted 
the order of the Disciplinary Board. 
Panel JI, disbarring former Bi.rmingham 
attorney Kntrina Mu'Min from the 
practice of law in the State of Alabama, 
effective October 27, 2005. In ASB No. 
98-071(A), Mu'Min was found guilty of 
violating Rule 3.4(c) !Fairness 10 
Opposing Party and Counsel), Alabama 
R11/es of Professional Conduct, arising 
from her obligation to make restitution. 
In ASB No. 95-359(A), Mu'Min had 
en1ered a guihy plea, which resulted in a 
public reprimand with general publica
tion and was to make restitution of 
$3,000. Mu'Min only paid $700 of the 

$3,000, and then abandoned the obliga
tion. On May 13, 1998, Mu'Min entered 
into a sworn agrctmcnt with the ASB 
Client Security Fund to rq,ay, in the 
form of SI 00 installments, a total of 
$1,400 of that obligation. Mu'Min was 
also found guilty of violating Rule 
8.4(g), (Mi.s.:onduct), Alabama R11les of 
Professional Co11d11d. In ASB No. 02· 
163(A), Mu'Min was convicted of vio
lating rules 5.3, [ Responsibilities 
Regarding Non-la,vyer Assistants), and 
8.4(c), and (g), (Misconduct],Alnbamn 
Rules of Professional Condua. Mu'Min 
represented the wife in a divorce pro
ceeding. She filed or caused to be filed, a 
notarized "Answer and Waiver" on 
behalf of the husband, who, at the time, 
\\'aS incnrceratcd in a state prison. Both 
Lhe signature of the husband and the 
norarial acknowledgement by an 
cmploy,,e o( Mu'Min were fulse. Another 
notarial acknowledgement on an addi
tional affidavit of the husband, relating 
to child suppon, was also false, and was 
filed by Mu'Min in the domestic pro
ceedings. ln ASB No. 03·234(A), 
Mu'Min was convicted of violating rules 
I. lS(b), (Safekeeping Property), 8.4(b), 
8.4(c), 8.4(d), and 8.4(g), [Misconduct], 
Alabama Rules of Professional Cond11ct. 
Mu'Min represented a minor in a per· 
sonal injury case, and as part of a coun• 
approved settlement (which, among 
other things, esrablished Mu'Min's fee), 
set aside the sum of $7,000 from the sct
dement to pay a compromised amount 
on a hospital bill of some $13,141. 



Mu.Min did not ~y lhe ho.pit>I debt. 
bu1 com=td lhe $7,000 10 her prnon.J 
we. E\'tll1ually, Mu'M!n •grc,<d wi1h 1hc 
molhcr of lhc minor child 10 repay thc 
dwmcd funds. but paid only o~ 
mstallmcnt of S400 in Apn1 lOOJ. Tht 
failure 10 pay th<-hospttiitl scttkmcnt 
<:XJ>O<ffl Mu'Min·s dimt and ha rnotha 
to roll«tion procttdin&1 for the enttre 
Sl3.141. Mu'Min w.uahoordmd 10 
mah rcsu1ution to thc Abb.un.t Sr.Uc 
Bar Oient Sccunty Fund In the sum of 
S 1.400 •nd mutution 10 the mother of 
the mmor child m the amouni of 
$7,000, IO bt paid lhrough •h• Aboom.i 
St11e Bar. Prior discipline consisting of 
three priv:11, reprimimds •nd one public 
rq>rimand wilhou1 grneral puhlicn1ion 
was con,idcr«I. Mu'Min w1,s aSS<S.l<d all 
oo.<tS incurred during Ilic disciplinnry 
proctedinS$, I ASB nos. 98-071 (Al, 02-
161 (A), 03-234(A) nnd Rule 221 

Bim1ini;hnm anomcy Derck Mouricr 
Quinn was diroamd fn;,m 1hr pmeticc 
of Jnw In 1hr Stal< of Alnb:,ma cffccti,-t 
October 25, 200S by order of 1he 
Alabama Supreme C.Oun. The suprcmr 
coun·, order was ba5cd upon the deci
sion of the Oisciplimry C.Omml$$ion 
under Rule 22, A!JJIJ<J111n Ruks of 
Disaplinnry Proud11r<, th•• Quinn be 
cfubamd. The Disciplinary Commlssi<!n 
based its dccwon on a finding by 1be 
Disciplinary Board that Quinn had bct-n 
convicttd of 2 scriow cnr~ . Quinn wu 
admintd 10 the pnoaia: of Ltw in 1he 
St11e of Abbanta on Scplffllbu 28, 
2001. Shonly thctt.tfter, Quinn hosted• 
Hallowem P'l"Y al lus home, attcnd«I 
III06lly by temigm. some u young os 
13 to 14 )"1/S old. During the p;my, 
Quinn was videotaped smolong a man
jwna "blun1" ond handing ,1 to minor; 
10 smokt. The vid<01;1pt alsa showed 
=nil minors who oppturo to be 
drunk and/or "high." The vid<01apc w.u 
impoundro that night by depu1ics dur
ing an infflltory scilrch or a vthide that 
had btcn stopped btcausc ii w.is being 
driven errntically. Although 1he mnle 
driver or the "'hide Ocd, ti>'<> 14-yrnr
old female passengers were tnktn inio 
custody. The dcpu1in played 1he vid<O· 

1#.pe and ,ubwquc,ntly 21ozmptM IO 
con~ the girls' p;ircnts. One or the 
girls identified Quinn as her fiuhcr-hc 
w,u not. Qumn appc;trcd ill the police 
u.a1ion and identified himself as the 
f.tthtt o( o~ of the guls. Dqmlics 
un~ldy rttOgllizcd Quinn as the 
.duh malt in the vidcot1pc distributing 
m.uijwn.t to the minors btcawe he was 
wunng thc same clothes he ".s """"· 
mg ID th< vidrolapC. Quinn pltd guilty 
to contributing 10 the delinquency of a 
minor bu«! upon the underlying 
offmsc Qf di5tribution o( • controlled 
oub!lilncc. r For • thorough discussion of 
this case sec Alalmmn Slate Bar v. Dad: 
Maurice Q1111m, (Ms. 1030869. Augu.1 
26, 2005 ], _ So.2d ~ (Ab. 2005). 
1Ruk22; l'et. 02-02; IIDA No.03-01] 

Suspensions 
Ru$ScUvWc anorocy John Frederick 
Pi101i was ouspcndcd from the practice 
or law in the S1a1e of Alabama by order 
of the Alabama Supreme Coun for n 
puiod of three years, effective October
:u. 2005, with credi1 10 bt gi\= for 
1ime scrYcd since the imposition of the 
interim suspension on June 3, 2004. 
The supreme coun entered its order 
blS<d upon the decision of the 
Di.sciplinuy Commission of the 
Al•b;ima S1.11e Bar. Pilati cntcrcd a con
dition.al gwhy pl.a 10 violations of 
rules 8.4(a). 8.4(b) and 8A(g), Alnbam11 
R.uln gf Profa,1011al Cand,ta. Pilati pltd 
guilty in th< United StalC5 Diwict 
Court for lhc Norlhem District <!f 
Al.ib;un;i to one count of mal<ing • fal5C 
st•trm<nl to the FBI m violation of 18 
U.S,C. ~1001. (ASB No. D4-165(A)] 

On June 24, 2005, an order was cnlCttd 
inu:rlmly suspending lh~ license of Pell 
City ottomey Tommie Jean WiboJL 
This orda was bas«! upon a petition of 
th• Office of General Counsel and 
accompanying affidaviL WHS()o provid
ed fnlsc testimony lo the Ofli.cc of 
General Counstl when she iniliolly 
indlcutcd that 11hc bad a. trwl account 
und later denied having a trust account. 
During ll1c Office of General Counsel's 
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Disciplinary 
Notices 

investigation, a trust account ,,r,;as dis
covered. However, it \1/US opened for 
only a month, from July 2004 until the 
end of August 2004. During that time, 
she had two overdraft charges for insuf
ficient funds. On July I, 2005, Wilson 
petitioned the bar for a dissolution or 
modification of the interim suspension. 
Wilson entered a guilty plea in which 
she agreed 10 o private reprimand. par
ticipation ond compliance with the 
Alabama Lawyer Assistance Program 
and the Law Office Monogemcnl 
Assistonu Program ond probation for 
one year, during which she would pro
vide monthly reports to the Office of 
General CounS<?l. On July 15, 2005, an 
order was entered with the above-refer
enced conditions. Wilson filed a modifi
cation request regarding her probation, 
requesting that she not be required to 
comply with the Alabama l...lwyer 
Assistance Program. On September 20, 
2005, a hearing was held regarding the 
bar's August 5, 2005 petition 10 revoke 
the Order o( Probation. Panel V of the 
Disciplinary llqard found Wilson not in 
compliance with the previous order and 
ordered that Wilson's license be sus
pended for a period of91 days. Wilson 
filed an appeal on October 3, 2005. On 
October 31, 2005. Wilson filed a motion 
lo dismiss her appeal, which was grant• 
ed on November I, 2005. On December 
13, 2005, the Supreme Court of 

Continued from pngc 105 

Alabania entered an order suspending 
Wilson for a period of91 days, effective 
December 13, 2005, I Rule 20(a), Pet. 
05-07; BOA 05-01; ASB No. 05-79(A)) 

Public Reprimands 
Tuscaloosa attorney John Alan Bivens 
rcctived a public reprimand with gen
er.tl publication on December 2, 2005 
for violations of rules 1.3 and J.4(a), 
Alnbama Rules of Professio11nl 0,11d11ct. 
Bivens accepted a $12.500 retainer to 
represent a client in a sex discrimina
tion case against her employer. Bivens 
did not file a response to the defen. 
dant's Motion for Summary Judgment, 
nor did he communicate with his 
client about the matter. After summary 
judgment was entered against his 
client. Bivens med a motion to recon
sider, which was subsequently denied. 
Bivens did not notify the client that her 
lawsuit had been dismissed until ilirec 
months later. Bivens did not reasonably 
comn1unicate \-.iith his client about the 
cas,,, did not devote sufficient time 10 

investigate and prepare the case, and 
was generaUy inallentive 10 the client 
and her case. (ASB No. 03-69(A)) 

On October 21, 2005, Bim,ingharn 
attorney Mar:sheU Rena Jackson receh·ed 
a public reprimand without general 
publication for a violation of R,~e I.I , 
Ainbama R,,/cs of Professio11nl 0,11d11ct. 

111e reprimand ,vas in connt:ction w·ith a 
matter in which Jackso11 represented a 
client in the Probate Court of Jefferson 
County, Alabama. On February 24, 
2003, a hearing was held in the probate 
coun on a petition for declaratory judg
ment. During the hearing, opposing 
counsel produced an agreement wherein 
the parties had resolvecl their dispute 
over ownership of estate property. The 
agreement was executed approicimately 
two years prior to its production. 'lite 
agreement was signed by Jackson and 
her client. Jackson represented 10 

Probate Judge Mike Bolin that neither 
she nor her client had ever signed the 
agroonenL Jackson also offered 10 hire 
a hand,vriting txpcrl to determine the 
authenticity of her signature and of her 
client's signature. Judge Bolin accepted 
this proposal and continued the hearing. 
After employing a handwriting expert. 
an examinatioo of the document was 
made and ii was determined that the 
signatures were authentic. During the 
course of this investigation, Jackson ulti
mately admitted that she could not 
remember having signed the agreement. 
(ASB No. 04-21 J(A)) 

Selma attorney George E. Jones, m 
received a public reprimand with gen
cr.tl publication on October 21. 2005 
for violations o( rules 1.3, I .4(a), 
I .'l(b) and 8.4(a), Alnbn111n Rufo, of 
Profcssiorral Corrduct. Jones ,vas also 

OONT LEA V[ A Y AR.Et\ OF DISCOV[R.Y UNE.XPLOR.ID 
ELECTRONIC EVIDE CE DISCOVERY IS I IERE TO STAY 

SOUT H ERN C OM PUT ER 

FORENSICS' 
(334) 745-5097 

605 2NOAVl. 
' " THI FIRST AM["1CAN RCANNON@SCFORENSICS.COM 
RANK ftUILOINCl 
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ordered 10 make restitution in the 
amouni ofSl ,000. Jones was retained 
10 represem a di em in an action 
against the Alabama Department of 
Corrections to recover tools and equip
ment belonging lo the client (an 
inmate) valued at $1,200 and 10 take 
over the prosecution of a pro sc action 
filed by the diem. Jones was paid 
$2,000 of a $2,500 retainer. During the 
representation, Jones did not respond 
to the client's requests for information 
concerning the staius of the case and, 
for at least six of the 14 months Jones 
represented the client, he did not com
municate with him at all. The court 
subsequently ordered return of the 
property or payment of the value of 
tl1e property, but the matter wits sliU 
pending because /ones did not follow 
up and file a list of the property or its 
value. (ASS No. 04-241(A)l 

On December 2, 2005, Birmingham 
attorney Gregg Ltt Smith received a 
public reprimand with gcnual publica
tion for violations of rules 1.1, 1.3, 
l.4(a) and 8.l (b),Alabama R11/esof 
Professioual Cc11d11a. In March 2000, 
Smith was employed by a client to rep
resent him in a discrimination suit aris
ing out of the client's termination from 
employment. In November 2000, Smith 
wrote a letter 10 the employer and made 
a demand for settlement. In December 
2000, Smith received correspondence 
from opposing counsel denying the 
claim. However, Smith never discussed 
this correspondence with his cliem. 
Thereafter, Smith had many telephone 
conversations with bis cliem regarding 
the status of his case. Smith indicated 10 

the client that lhe matter was moviog 
nlong and was looking promising. 
Smith further stated 10 his client that he 
e.,cpected a settlement soon. In tarly 
2004, Smith became non-responsive to 
the client's repeated requests for infor
mation about the status of his case. On 
May 24, 200•1, the client filed a griev
ance with the Alabama Stare Dor. 
Repeated requests to Smith from the 
Alabama Stale Bar to respond to the 

grievance went unanswered. A subse
quent investigation revealed that Smith 
never filed a claim wilh the EEOC. This 
should have been done within 180 days 
of the occurrence of discrimination. 

Funhermore, no suit was ever filed in 
any coun by Smith on behalf of this 
client. Smith only responded 10 this 
grievance ofter repeated requests for 
inforrnation. (ASB No. 04-I 72(A)] 

Do you represent a client who has received medical 
benefits, lost wages, loss of support, counseling, or 
f1111eral and burial assistance from the Alabama 
Crime Victim's Con-1pensation Commission? 

When your client applied for benefits, a subrogation agreement 
was signed pursuant to §15-23-14, Code of Alabama (1975). If a 
crime victim received compensation benefits, an attorney suing 
on behalf of a crime victim must give notice to the Alabama 
Crime Victims' Compensation Commission, upon filing a lawsuil 
on behalf of the recipient. 

For further information, contact Kim Ziglar, staff attorney, 
Alabama Crime Victims' Compensation Commission at (334) 
242-4007. 
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RECIPROCITY ARTICLE 
To the editor: 

I read with great interest Gregory Buff.low'$ article on 
"h<thcr Awbama should •dop1 reciprocity with other State b.,r, 
(Adtlrm/11111, l)cumll<'r 2005). As a longtime member of lh< 
Al,1b.1m• S1••• B•r who moVl.'d 10 Colorado .1nd had 10 t•k;, the 
Colorado b.u cum .t> J result of Alalwna's he~d-1n-1hc-.,.md 
•ttnudc towJrJ rttiprocity. I s;iy n's about time we tt ·oldoptcd • 
roctrrocuy rule. 

Tho Colorado rteiprocuy ruk, in plain English. >ii)'>, "\\ 'e'II 
Jdmil )'<IUt i.,.,·crs w11hou1 <">am if rou'll admn ours 1,11hou1 
rum ." 11«.&u~ Al.al,atnil \\On' t •dmil Colorodo'l tor· arw other 
,1.1tc's) lawycl"I w1thou1 oxam, dospit• having practrcod for CJ\'er 
ten ynn In good standing in Abbamn, h,-•ing • JI) and an LLM, 
I hod Ul htk< the Colorado bar cxnm. Colorado uses the n,llional 

multi-state exam fom1at. is does Al•b•m•. What a waste oftim< 
and money. 

Th< multi-state <Xlll1l is b.1s«l on comnllln•law .ind black lett<r 
law questions. Th< resul11s it te>ts virh111lly nmhlng on actwl 
ShllC law, SO )'OU'rt not provmg anything about )'OUr knowledge or 
"real" bw. You ,imply have I<> P•Y a signific.mt omount of mooey 
and W'JSte a significant amount of time toking a bar review course 
w you can rdcam the usel<SS Jnswors the bar rxnminers want to 
$tt. The perfect =mple as th< criminal l•w M>.'lilln, It tests com
rnon-1.iw principles. or cou= the fm that no Slate's aiminal la\, 
~ US<"< the common-law crimuul >landJnh ~ compleitly 
missed by the bar <X,lil\lntt$. As th< IJw professor who taught the 
criminal law section in th• bar review course, I took ,..id, 
"Es><nti:tlly, l'm going to spen<! tight hours tcach111g \'Ou th• 
cnnunal bw as it existed III Engl.ind in th< I iOOs!" 

I thought the bar cum didn't rtJlly tot th< qu.1hty of• bw)u 
the Gr.1t umt I took it. O,cr tc:n years l,ner. I KNOW ii doesn't test 

"nything of \'aluc. In fact, you find )'tmr.clf hoving to n-mcmber 
nol to s.1y, "Th•t• ridirulou>, no judge would pt'rmit that," and 

-------------------~-----------~ 
I @·· : J U I y : . .! -Bo-rf-owed--th-umb--ta-,-k-g~-s-h-er-e.-:::J--. 

l 12-15 Sandestin 
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Annual Meeting : 

L-~-----------------------~-_J 
108 MAR C Ii !00~ 



'"'r"-...:::;:. .. --. . •.:.-~---.. _. __ --....... 
:..'"::::......;:--=.:...""::!::: 
==-.-:...'"::"'--==:::. :.--.....:::::=.:..":'"'_ 
-"': .... __ --.. --·---..__ __ _ --·--==---.. :.~..:----;:::::-::.-_ ... :::::-=.::-___ ---------··-:::.-;-.. -==..:..:::-::::.::..------------... __ ---"":"~-==--===-_;::,:~-=---

=---::;::.=.::-.:.-:---~ ----:.::::::;,-.. :::~;::= 
-... ... - .... -:---.:..-:---~-:.-

instead think, "Oh \VCU, it's just a bar exam, answer it their siUy and 
wrong \\•ny." 

A more practical standard would be to look at the disciplinary 
rcrord of the ouomcy scd<lng admission from another state. When I 
applied in Colorado, they did look at my disciplinary record (actual
ly, my lack of disciplinary record). which I find mtirely appropriate. 
I'd be much more concerned about the ethics of the attorney =king 
admission then ho,v she or he scored on on i\'ory-towcr academic 
bar exam. If the anomey has a spotty disciplinary record, then con
sider insisting on examination before admission. 

Interestingly, Colorado insisted on nine letters of reference (six of 
which had to be from attorneys) for my application. Bur, before you 
get impressed by that, hear the rest of the story. They never sent one 
request for refcrcnn, information to any of those nine individwtls. 

Whnt is the purpose of the bar exam for an experienced, practic
ing anorncy? lf ii is to test the legal knowledge of that attorney, it 
doesn·1 accomplish its purpose. If it's just to create barriers nnd raise 
money for ba.r review companies, it's doing thlll quilt wdl. With 
more and more of the law bcing based on model codes and uniform 
stn1c laws. and with less and less of the bar ()(.1m being based on 
slate law questions, insisting on sitting for cxarnimlion to be admi1-
tcd is a waste of time, effort and money, and doesn't defend the 
qualily of stotc bar members in any meaningful way. • 

Sinci!rt.•ly. 
Midwd A. Kirtln11d, JD, LLM 
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ere 
Have All 
The 
La ers 

one? 
The Problem of 
The Vanishin_g 
Lawyer-Legislator 

Introduction 
lf }')u were to take• poll, you would likely find tbo1 mos1 of 

A!ilbnnia's citizens believe lawyers make up 1be majority of our 
lrgisl.iture. The fact is lawyi,r-legislators are an endangered 
!pe<ie. , This trend appears 10 be true across the United Stnlcs. 
The American Bar Association recently cond ucltd • survey of 
~ll 50 s1atC$ 10 determine 1he numbers of lawycr-legiila1ors ond 
the results art disappointing. From a lo,• of four perccn1 
t North Oakorn), ro a higl> of 33 percent (Massachuse1ts), the 
number t>f l•wycJ'S serving in lcgisla1ivc bodies is declining.' 

L.nryers In Alnbama have long been nctive in public service. 
Lawyers give their time, talent and resources as much os, if 0 01 

more than, any other group of citizens in this slate. Lawyers' 
l,g.t training and participation in the dispu1~ resolution 
ptoc<S. makt tbffll uniquely qualified for service in law-making 
bodiq. So why aren't lawyers s.:rving? Why arc there consider
ably r .. wct law)"l:srs in the l<gisla1ure than in the past? This arli· 
cle Ji= the decline in lawyer-legislators, scelcs 10 add= 
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some po,.<iblc re-....,ns for the decline and pracnts som" argu
menh why I.IW)'Cn should run ror publ..: offiet', p;uucuLuiy th4' 
l<gisla1urc. Sc\-col cuattnt and rormer lcgiilaton also ""Cigh m 
on thil iop,c with their unique uuiaflt.s. 

Lawyers Have 
Historically Served 

fl is r.iir to say that l•W)= """' the pri· 
m.uy 50Ci.1l •rchhccts of this nation.• 

The Vanishing 
Lawyer-Legislator 

In the 1970s. bwycn oomp~ approximmly 25 percent of 
all ,mt< legislatures in th• United States. Toda)', th• number i; 
about 15 puctnt." l\lnb.im.i follows this trend. Thcr< arc more 
than 13,000 lawyers in Afobama, but only 16 faw)"'S WV< in 
Alnbamas 140-membcr lcgldaturc. The number or l•W)"!'S ,n 

th4' Al•b•~ legislature has dccrNSCd ICI 

Thfflty fh.., of th4' 56 signers orthc 
Dccbn tlon orlndq,ffldmoc were laW)""', 
and JS or the 55 dclcgatt:5 to th4' 
Collltltutloml Com-anion wm laW)'l:B or 
had legal training. Alexis de Thcqucv~lc'i 
rommentary on the United Sunes indicated 
a& much: "IT!bc authority fArn~rlrnnsl have 
cnt nuted to members of th4' lcgnl prorcs
sion, •nd the lnOumce that lhcse indlvidu.ih 
ca:rcb4' In tb4' Go•1m1lllffll, att lhc ~ 
powaful existing =urily against lhc exoe5$

es or dcmocn,cy."' 

Lawyers are 
uniquely gifted 

for public 

th" current lcvm of 6,.., pcrttnt in lhc IOS· 
=ber house and 29 percml of the J,:. 
=bet- senate, for a tooJ or 11 ~· 
Alabama lcgwa.ton who arc lawyi,,. 

Allbom•'s dccrcasc in the ..,.m\.u uf 
la~r-lcsislators LS no1 uniq,te. Tau 
Arkanst11 for example: Art"r Arbm.u "GI • 

ers enacted term limits m 1992, lhl IUI&' 

bar there b4'grul to note -~~-l service, so why is 
the numb er of 

numbcrnrla~u ~, · 
tur<. In ract, lh~ eiialbqof in 
Atkaruu legisllliMe fell: io pcilllt that 
In 1999, only 1i r.-..,e1jg r, cd in the ll!i 
menibcr A.rbnsas ~ ,car. 
oruy on< la"')-er ~on the 

Obviowly lawya-s ""'" • ,utcd intctts1 
'" the 1udici.ll brutch or government. 
Addiuonally, l•w}'ushave hi.storioilly 
t~ken • very •Clive role in the rxccutivc 
branch of government .. l11irtcc11 or the 
lir&t 16 American pr<Sic:knts were lawyers 
•nd or the 43 presidents who have~ 

lawyer-legislators 
declining? 

Judki•ry ea.nm« 
liar rcac\eCI by 

fore< ID ~:I~ 
$ince the rountry w.,s founckd, 27 were l•wye,s. • UIW)"" In 
At..b;ama haw .also Ktwd in high numb4'n In th" cncuti,.., 
branch. All hut 16 or Alahanu'• 52 go,-emors """' hem 
lawye11.' 

On a niuon.tlkvd. laW)'Cl'S ha,..,~'™ "·ith distinction in th~ 
lcsill•tivc branch or government. On.,-th,rd of the members or 
the firit U.S. House of Represcn1a11ves were la~rs. The. figure 
got •~ high as 70 pcrctnt in .1840 but today ii is badt 10 about 
one-third. In the U.S. Senaw. the number of la~rs rose ln 
1979 10 65 bul tl rumen Al fll&I OW:I ~ today.• Bcc1111t lcpk · 
tivr bodies comtitu tr the esscn« or • rq, ublian form or J.cm
octa11e pa on -..111. thc role of 11111.r ltpblm ,tllblUl:iont # 

cspc&Dy U11po11a!JI in the conkxt ur U.S. fcdenlism as mr· 
m th" nailon.u Corildiutlnn ' Al ~ = - r 

"l.tgbLatuRS arc weighing r.omc or the mc»t Cu-reach-• 
~logic ally-ilrivcn poliq chni«J affwmg modem gov• 

nt from budget obortfall, and imm1gr.11ion policy ta 
bclltb urc and education crises to widening trade gaps and 
homeland 1>«urlty COQcems."' 

Alabama's original comlituiinn in 1819 trcakd a S)'$ttm in 
which tM lq;f I t e ewu the dominant brand, ol go,..,mmcn1. 
The kpla ime - ~ to govern "'1th idatimy few 
ltgal ral lUIIU wilh th" =q,tion of cl«to.-.1 aaount.tbility! 
UIW)"" "'Ork with the macunenu of the ltgiswurc on• dally 
bui,; Yet bwyus att not making themselves avallilble for public 
office as olien as they did in past gcnemions. A legislature with 
only n few lawyers ls 001 io the best interest or th" pwplc.1• 

L.,wym arc uniquely gifted for publlc 1rrvice, so why is the 
munoor of lawyer-legisla10rs dtclining! 
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pl'OC4'1S, n'ftl..et"ltilln.r.. ~ 

idcntl6ed the d..cre,1se in the numbo' o la~= saving i 
lcg1$1atur4' ii$ a growing probkm. 

Thiny )UI$ agG, 1M CAiifornia legislature WU madt up of ,48 

:c:~~:t::1~8ii 2§t<fflt 
tor;"30)'C11'S1 So 1\.-·· pc, !. O 
the Miianurl legislature lut ~ kllif, wltb ,.,... 
1entlng only 13 pcrcrnt of th• llgidatuir," down 6om ,0 JIii• 
cent not many )"al'$ ago.'' In lndl;t111, only tm pm:cnt of the 
legislilturc lis11 thci1 ocai pauoa as attorney, down &om 27.6 
pclttDI a illl •vcrl8C in th.. 11111 cenhlr)' ... 

North CatolinA 1w dmil.lr nurnbcn. In 19111, 46 or 120 
house mcmbcn wen, law)'Cr<; and In 2005 only 17 "' " 
la"'yrrs.~South Duo ta h.u 22 ~-,,mout ol lOS mcmbm of 
th< lcgilllture.11111 Oklahomil, only l!ll* IOI house~ 
bcrs arc laW)"l'S-•,tn Colorado. tbne arc 14 lawycn out or 100 
legislators. down!rnm 30 in 1965.-.. 

IO\"f b11& ollso A,,crimc~ tile exojlu, or lawyers from the leg.• • lslaiurc. Currently, only 12 or the 150 mcmbcn of the [nwa ltg 
islature (tight pucau) uc lawyers whe-rc 30 yem ago thtrc 
wd'c almost three times as many lawyu-lcgislator1-" David 
Beckm;m. former pruldmt or the Iowa Bar AssodatNIII, 
summ<d up the qu.1ncbry m eloquent liishion: 

"Try to pmuack IAypc,oplc, that thett is no well thing as 
• legal loophole. 'tl'y to pmu.de theni that it ii the at»en« 
or l•"'l= from th< legislative process that tends 10 brcul 
'crazy laws.' Thy 10 P"rsuadc them there are good rcosnm for 
th" rules or evidence. 1r)' 10 persuade them that due pmcess 



really is betttr than being o:icd and convicted on Monday, 
having the conviction affirmed on appeal Wednesday, and 
being aecuted P1iday.At best, your smtements will seem 
sclf-ser,ing; st worst they will smn ludicrous. And in 
between, people will r;ay, 'He or &be is a lawyer, a powerful 
arguer ihat no pe<$0n c;in compete with argw11cntativcly. 
/',nd that is what is wrong with the >)'>tern. I know I nm 
right, even if their arguments seem persuasive." u 

B«kman suggests that to counter these reactions, we need 
more goo<l laW}'Crs in our legislatures. 

Reasons for the Decline 
Thi!!¢ are a numbtt of reasons that may account for the 

decline in the num~r of lnwyer-lcgislntors across the country. 
Some of the reai.ons vnry by state. In Alabama, many point to 
the change from bi-annual to annual legislative SOS$ions in l976 
as one or tM reasons for the decline in tho number of la,")'Crs 
saving in Alabama's legislarure. Although the legislature meets 
for only 36 le&Wativc days, it is given 105 calendar days 10 com· 
plctc the !Cl,'tdar lfflion, Lcgislotors can count on spending 
Tuesdays thr6agl, Thund ys in Montgomery from February l 
~ y J for i.hc regular session. Many will rca,ll tcle,•iscd 
~ •ce= of the legislature unplugging the official clock just before 

J!llldnlid!! ,al.Jhc end ufthe r,;gular session so the session could 
mnll'iiiii'as ... ~ - necessary to hammer out the state's 

e eee ABA 
• • • • Retirement 
• • • • Funds· •••• 
GROW YOUR FUTURE WI SELY 

budgets. Once compromises (and suJlicien1 exhaustfon) were 
reached, the votes were taken, the dock w;1s plugged bac.k in 
and $e$Sion adjourned befor:c irudnighL 

Certninly the change to annual sessions has made serving in 
\he ltgislaruro • more onerous task. ln addition, the timing of 
spedal sessions cnnnot be predicted accurately but it is certain 
that there will conlinue to l>e special sessioru; which ta,ke ""'"Y 
additional time from the practice of law. For lawyers located 
relatively long distances from Monigomcry, the time spent driv
ing to and from sessions can be a lutrdship. TOo much rime 
owny from practice causes lawyeq; to have a difficult time 
promptly serving their client's needs. 

Other possible re-•sons that fowycrs may not want to get 
involved in legislative races are: 

• There are four or 6ve times as many lobbyists as there are 
legislntors. The pressure of special interests with thcir 
pcrsuusive voia:s and campaign contributions can cau.se 
legislators to feel pulled in many dir«tions. 

• The annual salary lllllY be seen as a deterrent from serv
ing. The amount of time taken away from practice in 
order to serve in the legislature may not be viewed as a 
fair trade-off for the salary. 

• Campaigns are too ~nsive ·The average cost of cam
paigns hus incttascd substantially over the past dcc.,dc 
and this requires lawyers to take additional tinic away 
from practice to raise funds for an election. 

\ 'Vltr 1t ) r111 • rr rl'lld) r,11 rr t ire I nr11t plunn iug . (') 1uo~e Lhr progn11 n 
n,·afrd ii} lowyno for ltrn) er,. und ntn h) rxpcrb. AB\ ReLircnw111 
F1111Js off!'r, run ,r-rvi,·1• guJulious intl111linic p luu uJmjni,tru tion , 
invcslm<"ut flexibilil) a11d udvir,•. 

LEARN HOW YOU CAN 
GROW YOUR FUTURE WISELY 

can an ABA Retirement Funds Consultant at 
1-800-826-8901 www.abaretirement.com 

16\ 

~A ' ' 

~ 

, .... .,... ., ..... 1·~1 ...... _ ... ~--11111- .. i.. ............... ~--·1 •11 ..... , ..... --·:·· ' -'·- ...... ,.O 
,IM «:..t:111,,p ,M•"'•.i_, ...... "' -•••- ·Ul\ll-f-4P"C•a..,\ttJ •1'-\Uonl-..\lt) • w ......... ,-'-i .,.. 
11,,..,,~ ...... ., r,.,...,.,.,.,,..... 1o,1- ,-- • ..,....._, n..r...--10....,...a.,.....,....._ u.a.., .. .._., • • ........, ........,. ''--'• 
,!M,. .1,, ....... -"'" .. -· · ·- • ll ............. ,_ .... I" .......... " ..... , ,i,,.. ........... ...._... ••• ,,..._ 

• 

/Ill \I \/1\\1\ I \\\)II< 11 3 

L 



• Nega1ive advertisements can make lhe process of cam
paigning very mean-spirited. Many feel !hey do 001 wan1 
to put themselves or their families 1hrough ll!e rigors of 
campaigning, esp<eially during an era ,vhen so many 
campaigns are increasingly negative. 

• Dealing with the constant scrutiny of an intrusive 24/7 
media is sometimes seen as too much of a burden. 

• Excessive partisanship almost mak<S it a requirement that 
one oppose anylhing put forward by lhe opposing party, 
and, at all costs, prevent the opposing party from obtain
ing any credit for a good idea, even if the people of the 
state might benefit from it. 

• Some lawyers have no interest in serving the public inter
C$1. However, public service is a noble calling and 
throughout lhe history of our nation and state, lawyers 
traditionally have had a proud r,cord of public service. 

• Before lawyers advertised, running for public office was 
seen as an effective way for lawyers to get their names in 
front of the public. Now that advertising is more widely 
accepted, some may feel there is no need to run for public 
office in order to become known in the community. 

• ASide from fundroising and campaigning, serving I.be pub
lic as a legislator is no easy rask. Although designated as a 
part-time job, the work is anything but part-time. 
Legislators must spend considerable time in Montgomery 
when the legislature is in session (including special sessions 
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caUed with little advance notice), and thereafter remain 
active with committee and subcommittee meetings. In 
addition, legislators must spend time in I.be district and be 
responsive to the needs and concerns of the electorate. 

Reasons to Get Involved 
As discussed above, the.re arc many possible explanations why 

fawyers don't make lhemsclves available to run for public office. 
However, there are several excellent reasons wby lawyers shoulg 
get involved. Akxis de Tocqueville wrote that lawyers are the 
most powerf,J existing security againSt lhe excesses of d~ 
cy, supplying the sobriety and stability which every good societ 
requires." Many find inspiration in the fumous Edmund Burki 
quote, "All I.bat is neccssnry for the triumph of evil is that good 
men do nothing.~" However, with all the extra "busy-ness" in "ll
alrcady crowded life. why bother running for decttd office? 

Many choose to serve in order to make a difference and IO help 
enact good laws that function properly, operak lalrly and are 
thoughtfully and carefully drafted. Our legislature bas a number 
of smart and capable legislators. How.-, raw .Ideas are simply no 
substitute for the experience that comes from ptacticing law, 
appearing in court. trying cases, dosinl! transactions, and applying 
the law the legislature enacts and amends. In addmon. as South 
Dakota Bar President James S. Nelson si.ttd, "No matter IHM well 
intentioned they may be, lay legislalffl'S ollcA ia11Q!M1 bllithat 
just won't work.and it is iawyer-legisl-wl'ijwlft 'Ciorrtd tJieir 
mistakes and keep I.hem from smwlP&\IP our I•~ in genmt, If 



we did not h~vie l.twyers in the legWorurr, 
!here would hr some really Wlei.rd htws 
passed..,, lawyers should l!,t\ invol\'td foe 
!he 5Jke of good lcgisbtion. Lilwyffl SCr>'C a 
critiaJ role in drafiing lcgilfatlon th•t ii 
dear and constiturion.t!. Lawy<n ha, c • 
unique opponuniiy IO dlr«tly ere.ate or 
change the bw. 

Former Colorado ,i.i1e ltgWa1or Jerry 
l(opd wn,le; 

0 1..aw)'\'l'l irc, by 1mnang, prcp.trcd ID 
b«orm lcgi$l,1ors. Law school coun.n 

C .a.c .. ..,, 1 ' lndudc lcgubti,c druung. Mock (l)Ufl • 

room ddm"' m1mk the '8,i•• and t.tU' 
,C:.==:::::'"-ugumen11 in th• Ho- and ~n~tc. 

And knowing when lo <t.&nd f.u1 or 
bad< off and comprom1SC on• btll is 

thuamc u nq:oti,uing poinu on a 
contnct diiput<, But bcing tmncJ to 
-.~-. not tht' umr u bring willing 10 

11cotlcr for p,iJ,111. duty. 

Some ol the tn.m) ' 01htr good tt.uoni 
~ -w~ luwyco run lor puhlk nllicc ~re: 

~ • l.iwyn, llt!l'Vlua in the lrgisl~1urc 
,rJio d,q a good job lllllY well nul" 
llill tcliitll.pccf m~ with ih dcdin 
JIil! iniq,r. 

Liwym b train 111 p.utk1p,11c In 
~tlation , oaid ,lCM>COld)' on hch,1)f 
pf clu:nu' i.ntcrcsti. and ic,1luu,ly 
represent d1r1111 while OJ I.he 1.1.mc 

... raw ideas are 
simply no 

substitute for the 
experience that 

comes from 
practicing la,v, . . 
appearmg m 
court, trying 
cases, closing 

transactions, and 
applying the law 

the legislature 
enacts and 
amends. 

• Lawyel'll •rt 1n1lnrd in such lcg.J skills 
os negotfauon, mcd1Mion ind advocacy 
and the orl of wmpromasc. Lawy«s .ire 
trainl'II 10 listen 10 both ,ides ond this 
is ptt(ect training for KrVi« in the 
lcgisbturc, 

• LaW)'t'l'll help ensure tb•t t\'Cn 1be 
poor~r •moog w h•,·• tqu4l OC«"'i to 
jwtia. 

• Lawyrn. mott th.in any othcr group. 
Ott .,..,.. th.it the Judia.try ,; the thlrd 
and co-cqllill br.mch of go-,cmnxnt. 
lawytts kilo,, huw unpon&nl 10 the 
dTtc11\"C odnunutnuon of iu,Licc 11 is 

tbn tbt judici;uy hr adtqu•tdy funded. 

Again, to quoit- fonna South P.dou ~tc 
Bar Prtsid<n1 µnl<) S. Nellon, who >CT>'<'CI 
for three terms an his lll!ri, legiil.&WR: 

"It w.as an ~n« 1h31 1 chttuh. It 
ga,.., me a unique irulght and ii <ptd.lJ 
understanding of the l•w. My l(l!W•uve 
~cnce m•de me a hr11rr pr~cocing 
lawyer. 1 lcfl the legislature w\lh a scru,c 

of contributing to a l>etttr world."· 

Former low. State ll•r Jlrr5ident P•vid 
llec:kman noted that: 

"[AJnyone c:an name a hundrc:d rea
sons 00110 run for the lcgisln111rc. 11,c 
political process il,elf tcndi: 001 u, be 

tirm pra.:lice dvdlly 1uw•rd opf'O'IDB cnumcl. l'h~ 
,w.llurc c>·rn rnor< tmpart~nl whrn 1 '4wyc,r t> involved 
111 ptlblk: IQ'\'l«, 

hostile to L,wyt,., The problem Is with 
our own motivation. If )'OU have= the sllghLC>I poh1ial 
bent, g,,~ it a chnntt; consider giving it a go. While tbctt 
Illa)' hr~ 5hort-tcrm samface. the lolll!·IUm pmon.il 
rcw.inl should more than compcnsatr, pg.rticularly If the 
dmc and situation are righl for you. You MC nttdcd. ·• • ~ .uilr•aiMd 10 be••l~l ol)d 10 ... !>nth \Ide, 

of 1111 lau .-. It 1> !DIPOrtalU th.it tb<r< be cnoush l.lw1us 
IO ttnT on an.un gy lqial•t1ff .:ommmcc< •uch 
judicwy (otrulll llttt. 

i r 1z 

• 

• l.ilw,fll who s<IVC' 111 lhc qbl.uuir •~wcr one of tht 
noblnt "11hnp ol 0\11 protcu1on-r11bl..: \tl\'ace. IJc•n 
~ l'ounJ', ddinidnn u(. "rc,',te>MOn"" prob.,blr 
11w one th~t ,. ll100I mqu<ndt ~1cd. 0.-an P\lund 
ddi!lfd a ·rn.,,, ... ,""' M ··~up ,,. punu111g I la.med 
.111,..._i, thc •p.r1t r:ll• pilll,llt ..:ruce .•• _.,. 

• Scr>i« an 1hr l!'(l.w.tlure em , •uc: • l•"'Y<'' profil.-llnd 
lh<,.JJl\)lile of h11 or her tirm. 

• UIIVffl>, ... 1r ... nec1 *"'IIC.l•rs. hdr a1'11tt ~ hisli qiulilr or 
Jdq~ m ltgnbu>t bod1n. If 1hr qwhty OI deb.tic u pc.>llr, 
w qu.hl} of lqµ,L,1ion w,11 .im.»1 c:fflainl)• ckcrc:uc. 

• LaW)-crs ,cr>-c .. • ••lu•ble rnoUI'«' for wllc:a~11~ who 
arc not UW)'tr, •ncl 41< ~blc 10 ullcrprcl •nd apl•m why 
l,w~ may be: uncuns1ituti,;,n•I or vague 

• LIIW)-cr'I arc 1r"111c:d 10 p•y cl()Se •tlcntlo1110 tk...U iU)d thil 
likely reduces tl1e number ol mbmk.cs In legi~la1ivc draliing. 
Luwym work with laws on II more in1cnsl"e b.uis than any 
other ~cnt o( M>Clcty and an bcncf11 the public with lhr 
expt,rtlsc they bring from c•'CfYd•Y cxjM'rlcnce. 

What Other States Are __ __ 
Doing to Address the 
Decline 

Aftcr 1hr Arbnsas St.att Bu notrd the dcdinc, m the nwn ii 
b,n...,.. kghli,.,,.., ~ ti>I< IOr(C c>I th.Ir b.ar R"COmmtnilcd the' ~ 
m.uion of Jl polrtial .icuon .-omllllll« lo .:«.11.: ~ poc,I of cam 
paign funds 10 bt, u«J c,;,JU>i,rl} w ..- !>.Ir ,,_aon mrm, 
bcr> m atnJM•gn> for legi,J.ui\-,, 'C"•b." In~ . rhc' Pllnnw.k 
con1noutiaru ro rune, bn,1('f c.indiJ.uos tn dirir~ ~ 

The lo\Vl Sure B.tr h.» auo cmued roli11 •• 1 A<IIOII comtn11• 
1cc lha1 supports lcglsl.110"' CAmp~111n, ~nd Cll(QUrol{l\'I W"l""' 
lu run for office." The low., Sbllr Ila, ,,kl CV<ry t."J<r 10 con
tnburc • nunimum of SSO per rear co the PAC. Thr W.ulung1on 
S1111c llar also encourages Ltwyvs to sern in the lcgl)l@lutt." 

The Missouri Slate Bar enacted on initiativie 10 Jncrta5C the 
nurnbrr orlBW)'Ct$ in the Gcnentl Aucmbly consisting of ~vcr· 
:ii plnnk.s, not the least of which was• seminar a11hc bar', 
annuol meeting on how to get started lo run for the lcglsla1urc, 
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how 10 campaign,how io raise funds and how 10 balance family 
and the practice of law." In addition, becaus;, 89 percent of 
Misilourl legislators arc not lawyers, I.be Missouri bor hosted a 
"Law School for Legislators" to td ucnte legislators on substan
tive areas of the law." In some states, lawyers may automatica · 
obtain the continuance of a trial S<etting, motions or even d(po· 
sitions while the legislnture is in ~on. " 

A few years ago, under then bar president Fred Gray, the 
Alabama State Bar adopted as its theme, "uwyers Render 
Service." Doug McElvy made this topic an important part of his 
tenure as president, speaking about it regularly and writing 
about it in the September 2004 issue of 71,e Alal,nmn LaW)'f!T.'1 

Thoughts from 
Current and Former: 
Lawyer-Legislators 

Not surprisingly, the current lawytt-legislaton hold many kr1• 
leodcrship positions. ln both the houst,nd 1enate, lawyers 
serve as majority lender. S<:vera,! former-.JQd current legislators 
werr kind enougl1 to share tbci1. thoughts on the ueed for 
lawyers to get involved in the legi>lotuie. 

.... .., .... , ....... ~.- ......... 
larly lawyers who pos!16$ • lQll!III to D9al cd, 
lcnce and character, shQU!cl ¥., . \lalut} of ~grity. 
honesty, diligence and pirtBrj oditl'$ ·o.l oooclf 4l't partic.a
lady helpful in 01der to bahmce;s<?"Viff Jn the k-g41J\}!tll with 
the proa,ice of law;" Senator Byrne noted that, "ll ls a sacrifice, 
now morr than it ew,r hu been." to serve in Lhe legislaturr but 
futurt gcncratiolla of Alabamians bene61 from qunlity iodividu
als serving the state. St:f me. practices with a large firm and 
enj~ Lh" !Nppon ofh u.-, wbich • Illa lerYke In 
the legi$1aturc less oner 

llapresonlllttvo Ken Gain (D-carbon Hill) 11trvcs as thl' hQu.'1<! 
majority leader. Rep. Guin bdicv~ "It's a bad thing that there 
are so few luwycu in the legl.laturc. Who lmows morr about 
writing I~ than those who have to-d,.,al with th<m on I dally 
buii?" However, he undeulnllcls why lawyers don't run for 
public office. "We have become a mcne p,1rtl$an nation. Why 
would you want 10 subjttt younelf IQ.d your fumily to the 1>!9 
des?" Also. ljlccompensation hu11fflbttreased in f'IJPJify6rsl 
and, "It's gcjting to the point thot unkss you're retired or 
wealthy, tbe,legislaturr is not a place lior t-ou. But we W11nt oOr •· 
legislature to ~ a good cross scct!on of the , tate. Wcld'"on't w,mt 
a legislature of only the wealthy a11d the retired.• 

Rep. Guin has n mllll1 general prnctice in Carbon Flill. He n"1ll• 
ages to balance bis law prad:ice with bis political ouecr by doing a 
lot oflegal work at home ora ftcr hours or in Montgomery after 
his legislative duties." I seem to keep work with me111l the time 
and I mrely take cnses in federal court or ouLSiru? my count)•." 

Representative Paul DeMarco CR-Homewood) has an inter
esting perspective because he is the newest lawyer electro 10 the 
legislature and he is also one of relatively few litigators in the 
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legislature. DeMarco said that, "From the very beginning you 
have to have low partners who suppon you. l didn't even com· 
mil to bcing o ,-andidate until I had talked to my partners 
because of the time it would take to cnmpaign and, if I won, 
then serve. My partners have been 100 percent supportive and 
aln)oSL every judge has at:rommodated my legislative sdiedule.• 

ikp. DeMarco noted that, "You can be as busy as you want to 
lje. I try to be proactive and so I stay pretty busy with my leg· 
islative duties and with my lnw practice. During the session, the 
meeting days arc on Tuesdays and Thursdays with committee 
meetings on WednC$day, so I can practice whc_n I'm not in 
Montgomery. When the lcgisloturc is not in session J 'm practic
iJJg bllt alsp working on different issues for my constirucnrs. It's 
eittreblely tough lo j uggle but with supportive partners you can 
milkc a"lllffcicnce ilJ\d do a good job at both." 

Semilor Myra" Penn (P-Union Springs) is from n smaU firrn 
in a rural ,ma. ';A tw0-)nwycr low firm is as busy as you make it, 
and it ma~ for very full days when s;,rving in the s;,onte for 
;-ou lo also meal with clients, write briefs, take depositions and 
practice law.• ~ nato ~n ,;tated that, "Being o lawyer in the 
legblature bas b«,rt gOQd thing because ~1rd less of whether 

E laintiff or dcftnS'e praaicc, it's an assN to have mem
legiliaturc. who can analyu, ond have the ability 10 

wues that might ari&ic.from legislation. Certainly, mom-
licl'9.ofiClllhf.r. - bring valll.lblc insight, but lawyer, 
brill8parti ln.ilpf. tJMtla helpful. Morr lawyers aren't 
inVOMd use or ,iv, dffllallds or p~ icing, the constant 
~ . p!1$;c aynic.ilm, de. ltnl~ !!"P<>rtant 10 rcmcrnber 
that there a~ very a_pl,ble lrlwyffs IOlhli might not cboos;, to run 

• for t,ffice bud who can serve the publk in different ways:" 

Senator Jimmy Holley ID-Elba) is 0011 lawytr, but be gains 
illSighJ from colleagues, particularly lawyrr$, who serve u • 
sourc;c of vallilblc .lnforqiaiioo. Sea.tor Holnoted that when be--wueleclcdw t!Jl~ br~ · 1970s. H'1rtwl!II 
Lutz 6o<11 DecaturWIIS tavingin the lepsla aftff h,iving 
5Cm:d Ma cln:ult judg~. Seo. Holley noted. "f .rmncmbc:r looking 
to Mr. Lutz for good coull$d in Cl>mplicatcd .Issues and he was 
alway$ willing to help. He would gi\'C his bnprasions on whill 
legislation would or would not do and hC' had a keen mind for 
ICC'ing potential problcr:n• so we could deal wfth them." 

FrnnllC. Elba. Jr. from Co.lumbilna. lpen~:.11 years i_n the 
~ rep~ $helby, St. <tlilt"' '1b b collnlies. Ellis said 
lruit in otti« 10 sucefflfully serve, "It$ ahs¢utd y wen tial that 
fOll:.hllv~ ~o ugh~ h law firm behind )'OU'!O take carr of busi-

'"' nA1 while t-ou'rr•= It can be• real, struS&lf, 1 ffl ~ qst 
who have'lost • bigplln bf their prar:nce as a result ofbetng 
gone: T tTicd1:o counter this by currying11 big box of files and 
correspondence and dicta.ting equipment, d i[ a long debate 
or filibuster b1oke out, I immediately went liack and worked on 
Jtgal work.and made coolllct with my office staff." 

William It Stcwan. Ph.D., professor cmcritus of political sci
ence at the University of Alabama, has foUowed Alabama poli
tics for many years. Dr. Stewart beljeves, "[a) balance of differ
ent occupations would be preferable. We need doctors, lawyers, 
educators, etc. It would not l,e helpful for us to end up with no 



lawyers in 1he legislature because we need the legal viewpoint. 
Lawyers defini1ely have some1hing 10 con1ribu1e 10 lhc legisla
tive process, •nd in addition 1hey are also Ir.lined in argument 
and debaie and bring knowledge of parliamentary procedure 10 
the 1able. The numbers of lnwyttS serving in 1hr legisln1urc now 
ore less u,an his1orically was the c.ise. Some don't run because 
they are disillusioned nnd hecausc the public tends 10 lump all 
politicians logcther and call diem crooks. The 1ru1h is politi· 
cians are more hones! today lhan they were in tl1e days when 
there was less public and media scrutiny.• 

Conclusion 
\-\'hcthor pn,ctidng as a solo practitioner in a omall 1own or 

in a large firm wi1h lhe support of many coileagueS, some of 
our fcllow bar memb<ers nrc finding ways 10 serve in lhe lcgisla-
1ure while still practicing law. All who serve as our s1:11e's 
lawycc-lcgislalors would agree 1ba1 it is irnportanl 1ha1 we have 
more lawyers in the legislatu(e. 

All 35 senate d1s1ric1s ru1d all 105 house stalS arc up for elec• 
tion in 2006. Primaries are m June and ii is not roo lure to file 
the necessary paperwork wilh the Secretary of S1a1e to be listed 
on the primary ballo1. Thus. a lawyer inlercsted in the legisla
ture s1ill has rime to run for a seat in the house or the senate. 
Now is lhe lime for nil of us 10 identify, encourage and support 
lawyers who rnn run for 1he lcg.isla111re. Wdgh the pros and 
cons and realize that you don'1 have 10 serve forever. "But don't 
begin ua1il you counl the cost. For who "'ould begin cons1ruc
tion of n building wilhour first getting cstimnre,; ond 1hcn 
checking 10 see if there is c.nough money 10 pay the bills?",.. 

If we're going 10 make our good state bener, lawyers need 10 
rise 10 1he challenge and make the sacrifices that so rnru1y who 
have come before us haYC made. Lawyers have historically taken 
a vested interesl in 1he legisla1ive well-being of our s101e. The 
current generation of lawyers should assume this poli1ical man
tle and carry it for the sake of 1hose of fulurc generations. • 

Endnotes 
I. 2005 lawynr-legislalOIS SO-Staie Suovev. Rita C. Agu,w. SIBie Leg,,1,1 ... CounsaL 

Go-.'O"IM\el'ltaf Affairs Office, American Bar Association 

2 See, Alan G lance 0 P:11not1sm. • AD>1X-<JI'. Dec 200 I 0 1 I 0 

3. Alwu, de Ta<q"""111e. Oemocmy 111 Amenc, 123 IRicru!rd D Heffne, ed f'engu,n 
Boot,19561 

• John C. McCollisw "God ond 1he Oval Ottlce," 200S 

5 Douglas McEIYy, ·11-. MMI Powartul Proression," THC AtAa.\M.I Llwmr(SepL 20041 
arm 

6 Dean l.rwtence X Hellman. ·1.aw. law1m ano legal Eduta1Jon. • 2004 .11,dge 
Edward A F""'1 law Day Speech Awa,d, 3rd Place Winner 

7 Jess Brown. Pl> D • Leg,st.,1/,o ,,,..,"""" in the Co,w11u6"" of ~ut,on, 
°""""'1wya11d 1'1ela11Xf1Jtl(llCtttOIU11rurlM/ll,efo,m "'9f~"'1MS-h rm\ 

8 DewlOlld Fo1gusoo Ill. ·1ncroa,,r,g 1he t-1.rnbcrol laW'/llt•lllgJBla1ors Bcg,ns w>th an 
Under'1ancHng ol Campa'O'I Fina~ Regularloo, • n.. Florida &,r Joumal ICk1obe1 
200Sla166 

9 kl 

10 For a contrary v,ew see Paul Mulsh,ne. "The Pllnls ot the tawye,-Pol,t,c,an· (vmo 
mak&s the 1ik)gr1"1l argum@nl 1ha1 l ooping lawy,r.-DU1 ol go,emfOOJlt ls• good thing 

ond 1hat 11 cepreserus a o,nt!cc of 1mere:st fOf lir\\yeo: 10 Sl8fVtl 1n the legttlative 
bl1IR:h ol lh• gc- wwwge1111 wm/dondi/mulShinlf l!l(JI s/11,n(t 

11 See, '' ' " """' (l<Q/)NGViflWlagmav-lldeo1091ap/lo<_...,,..,1JW/llm 

12. Rn• C. Aguolar, 1upra. nots 2 

IJ ·Pnma,y Results Presage Even """1r lawyer-1.awmakars.· 11,e Sac,.,,,.,,,. Scene. 
Vol 3. llo 9 IMillth 5. 20041 

14 w,mam M Co<r,1181\ Ji .. ·t.awye,. m rhe Leg,slatu1e, Georv• Snamon ancl 1he 
M1ssotli Plan; Misscur, Bar JiMnal, Jan-Feb. 2004 

15 WilTiam M Conlgan, J1. "Th& Algument hJr la v,'\'!!JS In !Ito legislall/Ol A P,oud 
H~•ocv ol SeMCe." M""""" Bar .loom.?/. SepL-Oc:1 2003 

16 Atrlvait Jo/won. "ft?Wer AuorN!yS St!Mng in leg,slalure." ~,ma t..,wy,N, Vol 1~ 
no 21 (0cc 31.Jan 13 2004) 

17 Win,,.. G Scoggin, ·laW(ers in lhet agislatu10c Slop Up to lite Plate: NoM 
Carohoa AUotiauon ol Deten,e Attomovs [spnng 19981. 

18-James S. t-lelsan. 0 Prosldi1t1f1 Pag11." December 1996, Slale Bo, ol S0411'1 Diil:ora 

19. IJ!!llmon, "'J"J 

20. Jeny Kopel. w.1w1wl'(tQ/ll!I.CMtl20ll5/l.a" ye"""·lhe-legi,lar1J1e-2fJOS hrm 

21 David Bedma,, ·t.•wv,111111,., Legularure: lt>w•l.l..,,.(A?f111999) 

22. Id 

Zl. de Tocq""'111e. 1!.Pi1, • I 123 

2~ Jolin Banl"'1.fam,r.a, lluour""1Sl10lh Ed 2!Xl)I 

2S. Nel,oo, S1a1e Bar of South Dal<Dta, supra. 

26. Je•rv Kope~ "L•W\'0!1 as Legi>l•«>rJ.° I•- )IH/)'toJlol camlclla..,.,,-. 
/eglsiartNs.1"ml 

27 Alw Huoh Moddo~ "l"'"' "'~ The AnslOCfaC\' ol llemocracy or 'Skt.mS. Sn•k1,s, 
and Sba!ts1" 29 Cumb L 8/Jv 323 

28. Roscoe Pound, TITe 18''1'!!' from Antiqu11y to Modem limes 5 (19531 

29 NelsM.-• 

30. David Bockmao. rupra 

31 Jnn L JIIIIM.. "'1t Alt Ba, PAC An Idea ""1ose T,me Ha, Come." T1E Al!wiSAS 
Loiwnr[Fall 2006), 

32 The l'tes,dem's '-"'""· ""'low, ,.. ,")W( W,V,VIOW3ho<OI¢ 

3l. Ron Want • Just1e1 ,n Jeopanty..flendering me SeMCe of Emunng Adeque1e. 
lnde!>endcnl. S1abte Court Funding; Dec 2004 

34. William M Corngan. Jt . 1neteas1og laW'YGts ,n tl'le legislature. Wtla1 ls the Bar 
Oo,ng7' I,~~- [N.,.Oec 203) 

35. Id 

36 Comgan. 2003 M'""'1rf Bar Jovmal al 2 

31 Oougia, t.l(Elvj, "The Molt "-1ul l'!al..-.lon. 
0 

TH£ - Llwmt(S<1>1, 20041 
a12BB 

38. llllo 14 28 New (NIIIIJ Tnrnsial/0/I 

TracyW, Cory 
Tracy \1

/ Cory IJ o C)OIVlllr In ihl 1nm o! Mtrris. Caty, ,\rur~ Ta~ & Jonm UC He 
,-.,dh ,sflogoanhun ti.oi..-Jiyo411oridlColle!,,ol..1aLmllom&~ 
,BS. IIIISl~i:tlO'lfflM.on11','crfAlJIJlrr•Sciloolol\MILIO. 1992] Heuffl!WldlO 
p,ac:rce bw 1n A.1abam.L fla:11», Geo,v,a. lervieneo . ..S the Oi,tnet o1 Col~ 

I II I \ I \ R \ \I \ I \ \\ l I N 1 17 





Pree111ptian In Auta111ati11e 
Crashwarthlness Cases: 
Post-Geier v. American Honda Motor Company 

I 
n May 2000. tht United Stitts 
Supmne C.ourt discussed the potmtial 
prttmptivt <ff<Ct of federal regulations 

Up<)n St.lie low pmduCt IL1bility drums in 
Geier v, J\111trltn11 Ho11rln Motor Campany, 
529 U.S. 861. 120 S. CL 1913 (May 22, 
2000). 'l'hi, nrtick disc~ the Geier deci
,ion'• imp;1t1 on the law or preemption in 
automotlw crasln,'Onhin= ca....._ l 

Hl!litary ar 
Preempt/an 

Ftornll prttmprion is firmly embtdded 
in Article VI oft~ Un11ed Stites 
Constitution. refcmd 10 u the Supmnacy 
Oause. The Supmnacy Oause provides 
that federal l•w "sh.ill be lhc $Uprcme Law 
of lhe Lund; nnd the Judges in c,vy State 
sholl be bound thereby. nny Thmg in the 
Constitution or Luws of ony State to the 
Contrary norwlthsrn11du1g." U.S. ConsL 
an. VI, cl. 2.. Under the Suprcn1ocy 
Clouse, the Stutes ore bound by obliga· 
tions Imposed by the United States 
Constitution and by f_cdual starutcs. U.S. 
Coru;L arL Vl, cl l; - also J\ldm v. 
Mame, 144 L Ed. 636. 119 S. CL 2240 
( 1999); Printz" Umted States, 138 L Ed. 
2d 914 (1997). The Suplffll.K:)' Clause 
accords .ill federal right$, whtthcr created 
by treaty, ,tatute ur rqiufation, pnority 
when they conOiet with state law. 
Cl1ap111n11 v. flousw11 Wt/fan Riglns 
Org1111i.uwo11, 441 U.S. 600, 60 L. Ed. 2d 
508, 99 S. Ci. 1905 (1979). 

Fedcml regulatioru pert.tining to auto
motive crashworthines, arc Federal Motor 

. ·. ' ·.: . \ '•.: ,' 

Vch,cle Safety Sl\>nd.:lrds (FMVSS) prom
ulgated by the U.S. Dcpartimnt of 
Transportnion under th< authority of the 
National Tmffic and Motor Vehicle Safety 
J\Ct or 1966, originJlly IS U.S.C. § 1381 <I 
s.,q, ( 1988 ed.), now codifil.'d as amended 
at 119 U.S.C. § 3010130169 (1994 & Supp. 
U 1998)); .Kt also Scl,wani v. l'ol,,o Nort/1 
Ammcn Corp .. 5S4 So.2d 927 (Ab. 1989). 

lo order 10 preempt sme law, fedtral 
rtgulations must be properly adopted in 
accordance wub stuwory authori2.ation. 
Ne ... lark, .. l'CC. 486 U.S. 7. 100 L Ed. 
2d 48, 108 S. Ct. 1637 (1988): Ix Canas v. 
Bica, 424 U.S. JS I, 47 L Ed. 2d 43, 96 S. 
Ct. 933 ( 1976). Further, lhc ftdual law or 
regubtion ha., to be in df«t at the time• 
dcfend•nt ollqiedly brc•chcs stile bw.' 

Modem npplic,ufon of the preemption 
doctrine allows federal law to prcemp1 
stare law under three drcumsronccs: 
(I) ExprtS< Preemption: Congress explic, 

itly dc6ncs lhc extent 10 which its 
enact menu prc<mpt state law; 

(2) Implied Field Prccnption: Sllltc low 
rq;ula~ conduct in • 6dd that 
Congress intendc,d the fedml go,-cm
mr11110 oorupy l!Xdusivdy: and 

(3) Implied Conlllct Prttmption: Swc bw 
11Ctuall)• conflias 1,,i1h federal law.' 

Ho,.,,:,,:r, every prttmption analysis 
should ~in with the presumption that 
st01cs arc independent <0vereigns in the 
fl.'deral syswn, and ihcir historic police 
powers arc n01 to be superseded by a fed· 
eral act unless ii wns the ''clear and mani· 
fest purpose of Cungrc.»." 

A . Express Preemption 
Courts should ~tart their prttmption 

analysii by on1crprcting whether a statu· 
tory pmvMon C)(prcssly preempts srote 
law. Cipol/011r, 505 U.S. al 516; M•dtro11ir 
I', /_q/,r, 518 U.S. 470 ( 1996). Express pre
emption occurs when o federal s1a1u1e 
includes a clause that C)(plkitly with
draws powers from the st•lC$. Pacific Gas 
6 El«. Co. ,: S1are E,rergy Ca11S<'n-ntion ~ 
l><l•. Co111111'11, 461 U.S. 190. 203 (1983). 

B. Implied Preemption 
The faet thJt • Stille cause of action is 

not cxprasly precmp1ed docs not fore
close the possibility of implied preemp
tion. Frcigl11li11tr Corp., I IS S. CL at 1488: 
l.ndy, mpTlt; C,/.,, 120 S. Ct. at 1919: 
King, S1'prr,. Federal prromption can be 
"implied" by (I) "field preemption• if the 
federal law Is w entrenched in an area of 
law th•t it impliedly preempts the whole 
field ortaw, and/or (2) "conflict preemp
tion" if the smc luw conflicts with ltderol 
law. In determining the scope of prttmp· 
tion, courts art imtiaUy guided by two 
presumprrons: 

(I) Congm, docs not cav.ilimy prttmpt 
su tc bw causes of action; and 

(2) The purpok of Congress is the .. ulti
rmtc touchstone· in every preemp
tion amtlysis. • 

"Implied licld precmpllon," the S<CX>nd 
1~. occur, when couru detcnninc that 
federal sr.11u1ory and rtgulatory strueturt 
so wholly oo:upics thc particular 6cld that 

I II I 1 I I /, I \f I I I I\ l ! 1' 11 9 



Congress mu.,i h•vt inttndttl to preempt 
all •M• l•wmaking powtr in that fidd 
&,g/ish, 496 U.S. •119; Ric• ,,. Sama Fr 
Eia"lltorO,rp .. 331 U.S. 218. 2.30 ( 19-17). 
Gcm,nJJy. lhi:i is an extmsion of lhc rule 
lh3t presumption og.,iml p,ttmption dot,, 
not •pply -..-hen lhc Slate regubtes in m 
ma wh<r< lhctt h;u b«n • history of 5ig
nifican1 fcckml p=c.• "ln1plkd 6dd 
prmnp1ion· i, ,-try limited in producu lia· 
bility pc:rsunul injury ocllons b«:ausc states 
in their police powers tradilionally hnvt the 
nu1hori1y LO "lcgi>lntc ns 10 the prottction 
of lhe livo, limbs. hr,ilth, comfon, and 
quiet of all persons." McJ1rv11ic. 518 U.S. nl 
485 (1996)(rlrmg Rrct,)31U.S.a1230). 

Oo5<!1y rclnttd 10 implied field p=p-
1ion ,s lhc doarine of"compkte prttmp
llOn." which allows a defendant to rcmo,-.. 
• pl;unwT"s Slllte law claims to ftd=I 
coun under lhe ltg;al thtory tha.t lhc fed· 
eral i..w·, prttmpth't fo«r is so p<>"uful 
th.it 1t entirely displace, any state muse of 
action converting• $!ale law rolllpl.\illt 
into one slating• federal claim. Complelc 
prttmption, olso culled "super preemp
tion," only oon,rs an thr<e Umited areas: 

( I) Clnlms under the Labor Mn.nng<rnent 
Relations Aci by a labor union 
•S"insl un cmployeri 

( 2) !:RISA suits hy • bc:nefici.lty; •nd 
(J) Nltivc•Amenain Lind grant righu. 

"Implied cont!J..t prmnptJOn" is found 
when lhc fcdc,~ c,w;tmcnt Jaig]jy con-
6icts with •tr ....... oa:umos whcn com• 
plia.Jltt w1ib bo4h dlC >UIC iln<f lc:dcral b .. 
is a phys,aal 1mp,A>ihilrty. or when >late bw 
~ illl ~I IICk tu -umplu.hmcn1 of the full 
purpc>StS ind objcd.i,'1.'$ of Congnes,! 

S1a1c l•w. ,\/Id kdtral rtgulntions on 
lhe same s11b1ect muy stand together 
where the lt dl t law is nol in conflict with, 
and may be COl)SITucd consis1cntly witb, 
fcdcrw rcgul,111oos ,and In keeping wilh 
thdr purpose. B1,ck ,•. Ca/if~mia, 343 U.S. 
99. 96 L Eel n5. n s. c1. so2 (1952). 
Therefore. in deciding whether there is 
tmpUed preemption.• court.should look 
10 the f<d...-.1 statute's suuctu rr and pur
pw<' 10 s« if ii conLlins in1m1 to p= 
empt. Sa11 {),.-go U11ifitd Port DisL v. 
Giru1111m,, 651 F.2d 1306 (9th Ck 1981 ), 
rm. dt11. 455 U.S. 1000, 71 L Ed. 2d 866, 
t02S.Ct. lb31 (1982).Congn:ss's 
"intent" 11 discern<d from the language 
of the statute, the st,1LU1ory framework 
,urro uodJng ii and the $lruClurC and 

120 MAMCII ?006 

purpose of the statute a.s • whole, includ
ing the way that Congress intended the 
s111tu1e and its 1um1unding rq;ulatory 
scheme 10 aff<et business, consumers md 
the law. Mt,ltroni<. S18 U.S. .11 485 (citing 
Ria. 331 U.S. JI .UOl: King, supra. 

The Geier 
Decision 

In (",cicr, the plaintiff was mjurcd ,n a 
car accidc11111nd brought • common-low 
produel5 Unbility sui1 nsninst the monufoc-
1urer of the c,1r, alleging that it ,.,,.s dcfec, 
ti~ ~c:ausc it wa$ 1101 equipped with n.n 
air b.lg, '111e air was cquipptd with manual 
shoulder •nd bp bc:lt>. both of which tbc 
pbmliff w.u uJing at the rime of the a«i
dcnt; ho"'C\'tr, 1M cir wa.s not cquipptd 
wilh air~ or other p.u.i,-r r<Sl!aUlt 
dtvia:s. The ~ ,...JS whether FMVSS 
208 ... ·h,ch rcqui<M auto m.inuractuffl'S to 
equip ~me. but 1101 •ll. of their J 987 ,-chi
des with air b.lgs. pn!mlplcd her rouc bw 
clJim. The United Stotd Supmnc Court 
hclJ: t l) 1ha1 plaintlff's daims were not 
cxprl'SSly pnc't'lnptcd hy FM VSS 208, but 
(2) 1hn1 plai111iff'Hlllims were impliedly 
pret'mp1cd by FMVSS 208 becau~ • com· 
mon•luw pmduci. liability action based on 
the fitUur~ tO install •n air bag •actu3Uy 
ronllicts with FMVSS 208." 

A. Express Preemption 
Al ,ssuc in Gc,tr wa.> • savings clause in 

the National Tr•ffic a.nd Motor Safety 
Act. 15 U.S.C. S U97Ck)(l938 ed. )(00!" 
codified at ~9 U.S.C. S lOJ03 k)C199-l)J. 
\\bich '1•1«1: 

"Compliance with •ny feeler.al 
motor vehicle 11afcty ,tnndard 
ll.,ucd under this •ubchap1cr dOC$ 
not exempt any person from ony 
liabUit.y under common law." 

111c Geier Court concluded that, under 
the MVSA, • preempted •t•te law "stan· 
dard" was nut the wmc lhing as • stnlt 
common-bw 10n "rcqulmncnL"The 
Gcicr Cour1 held th•r clearly thctt was no 
apness prttm ption because: ( l) the Act's 
prmnp1ion provision, 15 U.S.C. S 
1392(d), does not C%pressly ptttmpt this 
lawsuit: (2) the prcstnce of 1he saving 
daW<! ...quires 1ha1 the preemption pro· 
vision be read narrowly 10 preempt only 
SUIIC SIQIUICS and rq;ulations; and (3) the 
fedcral lnw was only mtendcd 10 create• 
minimum wft l)' standard. 

Th.ref ore. under G<ru, if !here is a 
suving d.iu~ in the m1u 1ory structure, 
this /Jct alone 1«mJ to rcmovr tort 
acllom from the scope of the express 
prcempuon clauw-: 

(Al rcld1ng of the express prc--cmp
tion provision !hat adudes com· 
mon-bw ton lll'tio1u gi,,.. actwl 
meJning 10 the pving clause's literal 
langu,ge, while leaving room for 
>!Jle ion l,tw 10 opcrot ... for exam
ple, where federal law cren1cs only n 
floor, I.e., 11 rninin,un, safety Stan • 

dard. .•• '11,c language of lhe pre
cmpuon provision permits a narrow 
rcadlng that excludes common-law 
nctioru.. Gi,'CJI the prcsrocc of Ult 
uvini; c:Lluj(', wr conclude that lhe 
pl'l.'-<rnplion dlu,c, must be: so read 
120 S. Cl. JI 1918. 

B. Implied Conflict 
Preemption 

The Court's finding or no express pre-
emption did not complete its inquiry. It 
" Clll on to consiMr whether a ton-based 
requirement contlic1cd wilh the ovctall 
scheme of the federal s1111u1c. The Supreme 
Coun n1.1dc clear that couns should apply 
normal implied preemption principles in 
order 10 d<lcrmine if• smc common-law 
action "$1llnd> .u an obstacle 10 1hr accom
plishment and =•ion of the full pur
po5CS and ob)C(t•- of Congress., 

Firs1. the ~ttr Cour1 undertook a 
lcnt1thY •nal)'JIJ of the $lvings pnwwon 
of the MVSA to conclude that it does not 
forbid impli<d pteemptlon. stating, 

We now conclude that lhc saving cbuse 
(like lhe cxprC$S pre-emption provision} 
doo not hnr the ordinary working of 
conRlci pre-emption principles. 

Nothing in the l,1nguagc of lhc saving 
clause SU1!3CSls nn intent 10 save Stale law 
ion Jctions th.11 conOict with redernl regula
tions. TI1< words"(clompli.lncc" and"does 
not cxi:mpt." ( lS U.S.C. S l397(k)( 1988 
rd.), sound M U \hey sunply bar a speci.11 
kind of ddnuc, namely. a ddcruc, that 
compli.ln« "ilh • fedenl Standard auu,. 
m.atlclllly cxcmpu • dcttnd.tnt &om stl!C! 

law, whether 1M rtd<mJ l\()"fflllDCDt IJIWII 
tha1 itandard 10 be: an absolulC! requirement 
or only n minimum one. 

Id. at 869, 120 ~. CL nt 1919. 
Second. the Ge,rr Court ruled that the 

s1uLU1ory slructure should be evaluated 



i11depe11de11tly within the coatext of the 
slate law claims presented to discern 
whether it has any preemptive effect• 
The Geier Court found that FMVSS 208 
was inlended to give manufacturers an 
option of several different choices; one of 
the choices was to have air bags, another 
was to not have air bags. The Courl 
fowtd tba1 it was the Departmenl of 
Transportation's (DOT) objective 10 give 
an automobile manufacturer a range of 
choices among different passive restrain! 
systems that would be gradually iru.ro
duccd because there were concerns: 

( t ) About costs of implementing air bags; 

(2) Thai the air bag system needed more 
technological development for safery 
concerns; and 

(3) That consumers would not accep1 the 
air bag. 

See nl$o 49 Fed. Rtg. 23962 ( 1984). 
Therefore, it wanted 10 allow manufucturcrs 
ro create a mix of di.fwrem devices, includ
ing air bags. automatic bclis or other passive 

restrain! technologies. that would be intro· 
duced gradually ov,,r time. Moroo,'CI', the 
DOT bad rej<cted a proposed FMVSS 208 
"all-air bag" s1andard, which went exactly 10 
the heart or the Geier plaintiffi;' alleg.1tions 
of the defecl. Therefore, the Geier Court 
concluded thal a state common-law 
requirement of air bags conOicted with the 
policy behind the MVSA, which was to luwc 
a "variety and mix'' of passive re.traint sys
lerns, to have a "gradual .. . phase-in" of 
passive restraints, and that "no air bag" ton 
lawsuirs impliedly conOict with ~,. objec
tives of FMVSS 208. 'Thus, the Geier plain
tiffs' dainis were impliedly preemp1ed by 
the Federal Motor Vehicle Safety Act. 

Past-Geier 
Decisions 
Jnm,s v. MllU/11 Motor Carp., 222 F.3d 
1323 (11th Cir. 2000) 

l' hiS'ls perhaps the mos1 impcrtant 
post-Gm.., c:nsc for those or us who prac
tice within the Bleventh Circuit because it 

firmly cs1ablishes that tbe Geier holding is 
idMtical in every respect to pre-Cei<'r 
Eleventh Cireuit law sci out in Irving v. 
MllZlia Motor Carp." In Jame,, the plain· 
tiffs' decedent was killed when the car $he 
wns driving was forced off an ioterstalt by 
an unidMtified driver, and she crashed 
into the freeway median. The cnr was 
manufucturcd and distributed by two 
Mazda corporations. The car employed a 
passive (automatic) two-point shoulder 
belt and a manual lap belt. The decedent 
was nol wearing her lap belt a1 the time 
or 1hc acciden1.111e plaintiff broughl suit 
in stile court alleging 1ha1 the maniml 13p 
belt had been defectively designed and 
that Maida had negligently failed to warn 
consumers that the car was dangerous 
unless the manual lap bell was worn. 

The case was removed, and the district 
court entered summary judgment on the 
grounds that the common-law actions were 
preempted by FMVSS 208. Toe Elt!\'Cntb 
Cirruil affirmed. The sole issue presc111ed 
in this case ,m whether Geier changed any 
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of the rules previously sel oul in /nri11g. In 
ln•irrg, the plaintiff had filed suit agains1 
Maula on behalf of a deceased dnughter 
who was killed in a single-car accident 
while driving a Mazda vehicle. The Irving 
plaintiff claimed that the seat bell$ "·c~ 
defectively designed and that Ma1.da failed 
to adequately warn consumers of the risks 
of not utilizing all portions-particularly the 
manual lap belt porrion--0f the safety belt 
system. The safety bel1 system used a two
point passive shoulder restraint (automatic 
shoulder belt) with a manual lap belL This 
kind of restraint system was one of the 
three options provided to car manufactur• 
ers by FMVSS 208. PL1intiff contended that 
the design represented by this option was 
defective. TI,e Eleventh Circuit held that 
(I) the common-law "defoctive-design 
claim was not expressly preempted by 
\FMVSS 208};" (2) the pluintiff's"suit ... 
for their =rcise of an oprion provided to 
M~ndaots by FMVSS 208 conflias with 
federal law and, thus. [ \\'llS impliedly] pre
empted;" and (3) the failure-to-warn 
claim-which was, in this case, dependent 
on the preempted defective design 
claim-was also preempted. 

The Eleventh Circuit in Jnmes held that 
Irving was good law bocause it complied 
with Geier; specifically, the £1eventh Circuit 
held that Geier ruled that, despite the sav
ing clause of§ 1397(k), courrs should 
apply normal in1plied preemption princi
ples to determine if a state common-law 
action "stands as an obstacle to the 
accomplishment and execution of the full 
purposes and ob;ectives of Congress" and 
that this was the exact analysis used by the 
Irving court. 11 

Fisher v. Ford Motor Co., 224 F.3d 570 
(6th Cir. 2000) 

In this case, the plaintiff sustained seri
ous head injuries when the driver's side 
air bag of her car deployed during a colli
sion. She brought claims of tortious fail
ure to warn and product defect due to 
inadequ.1te warning. Due to her short 
stature, the plaintiff was seated very close 
to the steering column in which the air 
bag MIS contained. She did not see and 
did not read the warning sign posted on 
the sun visor cautioning driver$ not to sit 
close to the air bag; nor did she read the 
drive.r's n:ianual, \\lhich the visor sign 
advised motorists to read, containing 
additional inforrnntion on :tlr bags and 
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repeating the warning. The dist rict court 
granted l'ord partial summary judgment, 
ruling that the plaintiff's failure-to-warn 
claim was impliedly preempte<l by 
FMVSS 208, which requim a uniform air 
bag wanung sign on the sun vi:.or. The 
Six:t.h Circuit affirmed. 

In regards to express preemption, the 
Courr undcrrook an analysis simibr to the 
Supreme Court in Geier and held that state 
ton law was not expressly preempted. Also. 
in confom1anc;, with Geier, 1he Court ana
l)'lA!d tbc purposes and regulatory com
mentary on the safety regulation.< in ques
tion and held that state law could 1101 

require alternative ,=ing labels contain-

Geier reaffirmed the 
principle that state laws 
and federal regulations 

on the same subject 
may stand together 

where a state law is not 
in conflict with a 

federal regulation, and 
state laws 1nay be 

construed consistently 
with federal regulations 

and in keeping with 
their purpose. 

ing different language than that mandated 
by NHTSA, and that any such state law 
duty to warn is impliedly prcen1pted. 
Additionally, the Court analyzed whether 
additional labels, placed elsewhere in the 
vehicle than on the sun visor, could con
tain language different than that mandated 
by FMVSS 208, e.g .. to warn drivers of 
short stature about added risks to them. 
Because NHTSA policy indicated that 
NHTSA thought of its warning language 
as not simply the minimum, but as the wit 
language it wanted on the subject and 
NHTSA foircd "information overload," 
i.e., that additional warnings would dis
tract from the warnings it hod determined 
were critical, additional and different 
warning labels were impliedly pree.mpted. 

Hurley v. Motor Coach /11d11strics. 222 
F.3d )n (7th Cir. 2000) 

In this case, o bus driver was injured inn 
collision. He filed suit against the manu
fucturer of the bus alleging that the bus 
was cquipp(:d only with a swdard two
point seat belt, with no air bag or any 
structural enhancements that would pro
vide additional prote("tion to the driver in 
the evenr of a high speed crash. The plain· 
tiff filed suit in state court and it was 
remowd to federal wurr on diversity 
grounds. The magistrate judge ruled that 
the plaintiff's claims were preemptoo by 
FMVSS 208 bro,use the design of the bui 
forecloses a manufaaurer's choice between 
seat bellS and air bags. The Seventh Circuit 
held that the plaintiff's theory was 
"=a rkabl)' close" to the one the Supreme 
Court rejected in Gercr. Therefore. because 
federal law gives bus manufacturers a 
choice as to the driver protoction systems 
inst11ilcd in a particular bll$. a tort suit that 
rests on a theory t.hat forecloses that choice 
is preempted The Court noted that even 
before Geier, previous Seventh Circuit case 
law would have mandated the same result. 
Citing Cratin v. Volvo Europa Truck, N.V., 
112 F.3d 291 (7th Cir. 1997). 

Clronte v. Cl1nmpio11 Nome Builders, 222 
F.Jd 788 ( 10th Cir. 2000) 

In rl,is case. the owner of a manufac
tured home was injured during a fire in the 
home. and a rescuer died while trying to 
rescue the owner from the fire. A products 
liability suit was brought on behalf of the 
owner and the e.ute of the rescuer against 
the manufacturer and seller of the home, 
alleging that absence of a battery-powered 
backup smoke detoction device or warning 
of absence of such protecrion rendered the 
home unttasonabty dangerous. The 
District Court granted defendants' motion 
for sun1mary judgment on preemption 
grounds and plaintiffs appealed. TI,e Court 
of Appe.ils reversed, holding that: ( 1) a 
products liability claim was noi expressly 
preempted by lhe National Manufuctured 
Housing Construction and Safety 
Standards Act; and (2) a claim was not 
impliedly preempted by Act. 

The Court of Appeals, in anal)'ting 
Geier, reasoned that Lhe plaintiffs' claims 
in the instam case were different from 
the Geier claims: 

Under the plaintifls' claim asserted in 
\Geier], manufacturers should have 



~ air bogs ,nmad of lhe othtr 
optioru pracnrcd (in FMVSS 208]. 
T1m would t,.,,.,, dfcctm,ly diminat
td we, of lhe ow, choices olttrrd 
undtt rhc, fedcnl sundards. Thus. 
the Court round th.it thc ruk of st1rr 
common bw sought by the pbintiffs 
would have Stood •,u •n ot»1adc to 
ti,., accomplbhmmr •nd cxccution 
of" the imponunt identified federal 
objectiVl.'S of h,wlng ,1 V1lriety ond 
mix of p.wlve restmlnt devices, and 
promoting• graduol passh'C restntlm 
phBS<:-rn. The ruk of luw sought (by 
these plaintifTsJ, on the other bmd, 
would nor diminarr the cho= fed. 
ual m<thod of prm'idingsmokc 
<ktection i1111W1ufactur<d homes. It 
would runply incrr.ue th< dfecrive
ncs3 of tlwt mcthocl. (Pbintiffs1 
cbim is thmfott one of those 
octions prc,cntd by the saving 
clause btcausc 11 "m{s( 10 establish 
greJtcr SJlr1y than the minimum 
safety och,cv,:d by a fedcl',l) regula
tion Intended to pro"idc a floor." 

222 R3d ot 796. ·11,us. the Coun fou.nd 
rhnt plainurfs' dolms were neither 
expressly nor impliedly preempted. 

Cancluslan 
lxspite the •t1cn1ion gh'ffl to the Qkr 

decision by many commcnritors. aria 
simply arrnn'l'd rula of preemption bw 
that had 1-..cn c:orubtcruly .tPrli<d b)• owl)• 
1lll of the Un11td States Circuit Couns of 
Appe;il for many yrar:,. The ~" Court 
dad not change the precrnpuon l.iw that 
w.u al,.,..ady being applied by nearly all of 
the fcdcrni circuit co,,ns of appeal nt the 
time Gcforw11s litign1cd." C,•ier rcnftirmed 
1he prmcipl< rh111 Slate lnws and federal 
regulations oo the same subject m•y stand 
t03ethcr wbtrc a state '""' is nol in conflict 
with a fr:dtnl rrgul•tion. ;ind statr la"''S 
nllly be construed consistently with federal 
rcgul.11.ioru and in k«ping i,,jth tbcir pur· 
pose. Stt Burl ,: Californin. 343 U.S. 99, 96 
t. Ed. 775, n S. CL S02 ( 19S2). Q,n-may 
ttqu1rc, 00\\~tr, that ~,r 1,;,g and passi\t 
restraint Utig.11,on be pursued m • slightly 
dirfcrcm manner th,1n in the past. Must 
cues in,'Olvir1s O manufacturer'• failure 10 
install air bags will fJll. How""r , Cll..s 

involving defteti1" uir bag systems lllll)'bc 
casirr to pulluc. In fact, the U.S. 
Government's a1111c11s t ur/nc brief in Ge,i.., 

arnw ly •tatcd that defective 1lJJ' bag cases 
should not be prttmpted." n,., position 
ofth• Unncd Sr.ltt:s m ,ts omJCUS bridlim
its the scop,, ot the, preemption holding in 
Gein. Th< bnef pl'CS(tllS irnplitd prcanp
tion ugutncnlS that only sptrific no-air bag 
cl.urns ore prttmprrcl, and these a,gu· 
rncnlS were odoptcd b)• the Ceit:r Court. 
The C<>un actu.i!Jy kft the door open for 
these typei of dalms. Numerous federal 
couru hnv~ held ln the wru« of Geier that 
mere "minimum standard$" is.sued under 
federal regular ions ore not, in and of thcm
s<-11-es. su/lkient to triSl;tr • finding of 
in1plicd conllJct preemption." • 
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• • 
By adding feStflCtlOilS to 

the a pproYal of class ,h. t ions sl'ttle111en ts, 

and by pro, i<ling a fcder,11 forun1 fo1 

1110:,t interstate cases, ... Congress clearh 

intendt.:d to eve re Iv restnl 1 

the use of th..: cl.1ss act ion device. 



~ _.pttlements Under the Class 
Action Fairness Act of 2005 

,i:i 1 J 1\\ \!,I, i //11,1• 

Introduction 
It is often said that dlUS uction lawsuits are filed in order 10 be 

settled, nnd not to be tried. Congrl~, in passing the Class Action 
Fairness Act or2005 ("CAFA"), clearly demonstrated that they 
eithc.r did not understand this, or did not like it. TI,e provisions or 
CAPA relating to settlement make it much more difficult to settle 
<la$ actions in federal coun. In fact, the sc11lemen1 provisions are 
such that both defendants and plaintiffs should seriously weigh 
the issues rdating to the forum in their original pleadings (for 
plaintiff), and when con$idering removal (for defendant) if they 
want to preserve the flexibility 10 scettle the class nt a Inter date. 

Background 
The Class Action Fniml-.S Act or 2005, which had been intro· 

duced in the 109th Congress as Senate Bill 5. was signed into lnw 
by President George W. Bush on February 18, 2005 and became 
Public 1.3w No. 109-2. Slightly different versions or the Ao had 
been proposed numerous times in the pas1, including in the 
106th, l07th and 108th congresses. While the more conservative 
House of Representatives had generoUy given final approval to 
prior versions without much trouble. the proposals had fallen 
short of attracting the 60 votes necessary to end a filibuster in 
the Senate-in 2004 by just one vorc. 

The version proposed and passed in the 109th Congress bad 
as its primary sponsor Senator Charles Grassley. Republican of 
Iowa. The primary co-sponsors included Herb Kohl. Democrat 

of Wisconsill, and Orrin Hatch, Republican of Utah. The bill 
was one of the primary agenda ite.ms for President Bush i.n hfa 
second term, and was passed pursuant to a compromise on pro
visions that were agreed 10 by certain key Democratic and 
Republican senators. 

In general, the bill was intertded to address what the Senate 
Judiciary Commiuee's Report described as 'ihe numerous prob· 
lems with the current class action system."' S. REP. No. 14, 109th 
Cong .. 1st Sess. at 4. Although the report stares 1ha1 the "abuses 
(were] undermining the rights of both Plaintiffs and 
Defendants."' it is clear that Congress believed that the perceived 
abuses, whether real or nor. typirnlly favored Plaintiffs. More 
accurnrely, the language of the Senate Report indicates a belief 
thot tlie perceived abuses worked 10 the benefit of plaintiffs' 
iawyer5, especially in the nrea of class action senlements. In 
order to address these abuses, which occurred primarily in slate 
courts, the Act made radical changes to the federal statute relat
ing to diversity jurisdiction, adding a new sub-section 10 the 
code that eliminated the complete diversity requiren,cnt for 
class actions. Pus. L No. 109-2, 119 Stat. 9-12, codifietl 111 28 
U.S.C. § 1332{d). The Act further imposed significant mtric • 
tioos on the settlement of class actions in federal court. Pus. L 
No. 109-2, 119 Stat. S·9, codified at 28 U.S.C. § 17 11- IS. 

This artic.le addresses the stntutory hmguage of CA.FA relating 
to settlements as informed by the stated purposes of the Act sel 
forth in the Senate Report. While case$ have begun to be 
removed or filed in federol coun based on the expanded federal 
jurisdiction provided by CA.FA. it does not ap)X'31' that any cases 
have progressed to the point al which rhe case could have b<een 
settled under the new provisions that the Act provide,. As such, 
it may be some rime b<efore we have the benefit or any judicial 
interpretation of the settlement provisions of the ACL 
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The Act's 
Effective Date 
And Application 

Section 9 of the Act states that ~,e law "shall apply to any civil 
action commenced on or after the date of cnactmenc of this act." 
Pvs. L. No. 109·2, 119 Stat 14. Any case filed prior to February 18, 
2005 does not full ";chin chc ambit of the Act's provisions relating 
to federal jurisdiction or se11lemen1. As a practical matter, 1hcrefore, 
federal courts e,rnmining class action settlements will, for many 
years, be required to apply both pre• and posc-CAFA rules depend
ing on the date die case was commenced. By way of e.,ampk. a class 
action filed in federal court on Pebruary 17, 2005 and scctled in 
January 2007 would 001 be subject to the Act's provisions related 10 

set~ements and coupon-based relief. In contrast, a case filed on the 
next day, February 18. 2005. but settled a year earlier in January 
2006 would be subject to all of the procedural restrictions of CAFA. 

Stated Purpose 
Of the Act's 
Provisions 
Relating to 
Settlements 

One of the perceived evils sought to be addressed by the Class 
Action Fairness Act was the "dramatic explosion of class .ictions" 
in certain magnet jurisdictions, such as Madison County. 
Illinois. S. REP. No. 14, 109th Cong .. lsr Sess. at 13. According 10 

the Senate Judiciary Committee, one r..-ason for this develop
ment was that certain state court judges were believed to be lax 
in applying the procedural rcquiremencs set forth in Ruic 23 of 
the State Rules of Procedure.' Id. al 14. 

Accorcling to the Senate Report, the failure of the state courts 
lo, in its view, properly apply the requirements of Rule 23 was 
not necessarily the fuult or intention of stntc court judge,;. 
Rather, the Report pointed out, state courts often lacked cl1c 
resources they needed to supervise large, multi-state class action 
settlements. For example, most state court judges do noc have 
law clerks, nor is there a syscem in place such as the magistrate 
system in federal courc, or processes for the appointment of spe
cial masters for complex litigation. Iii. The Class Action Fairness 
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Act therefore was designed to provide a federal forum, and, thus. 
the necessary resources, for most interstate class actions to 
address several perceived abuses in class action settlements. 

According to Congress, the primary problems with state-based 
class action settlements were the following: 

(I} Lawyers rather than class members benefited most from 
settlements; 

(2) Corporate defendants often were forced to settle frivolous 
claims in order 10 avoid costly litigation. The settlements 
of these lawsuits resulted in increased costs to consumers: 

(3} The due process rights, presumably of defendant corpora
l ions, were ignored in state-based class actions; and 

(4) Copy-cat lawsuits forced defendants 10 li1jgate the exact 
same cases in muJtjpJc jurisdictions. again with increased 
consumer costs as the resulL' S. REP. No. 14, I 09ch Cong .. 
I SI Scss. at 14-23. 

Although the Report discussed each of the abuses noted above, h 
reserved its most vitriolic attacks for coupon-based settlements. 
These settlements were presented as proof that it was generally the 
lawyers and not the class members tha1 benefited from class action 
settlements. In support of tliis contention, the Report listed more 
tlmn six pages of what it believed to be unfair class action settlc
mentS, and detailed the relief provided to the class-often in the 
form of a coupon or certificate-a< compared 10 the attorney fees 
r«:eived by class counscl. S. Rei•. NO. 14, I 09th Cong .. I.st Sess. at 
14-20. Leading this parade of"horribles" w:is what the Report 
called the "now infumous Bank of &mm" case, which had its roots 
in Alabama. See Kamilc,vicz v. 'n1t Bank of Boston. 92 F.3rd 506 (7th 
Cir. 1996). lo this case, class members' escrow accounts were debit
ed in order to pay allorneys' fees. 1'his debit resulted in class mem
bers actually losing money from their account as a result of the set· 
dcmcnt in order to pay attome)'S' fees.' In contrast, little attention is 
given in the Report 10 the possible bencfitS obtained by defendant 
corporntions in coupon settlements ,vhere large numbers of certifi
cates are never redeemed. 8111 see S. RfJ>. No. 14, I 09th Cong., I st 
Sess. al 33 (noting the lost opportunity for deterrence when a meri
torious class action is settled too cheaply. and acknowledging the 
defendants' interest in quick resolucion of clain,s). 

Consumer Bill of 
Rights 

In order 10 correct the perceived abuses of class action proce
dures and settlements, Congress included in the Class Action 
Fairness i\ct what it tcnned a "Conswner BilJ of Rights" govern• 
ing class action senlements. Pus. L. No. 109-2, 119 Stat. 4. The 
Bill of Rights was contained in Section 3 of the bill and was 
designed to "help insure thal class actions do not hurt their 
incended beneficiaries:· S. Rl:r. NO. 1-1, 109th Cong .• 1st Sess. al 
30. Provisions were codified at 28 U.S.C. § 1711, et seq. The pro
visions of the Consumer Bill of Rigbts that relate 10 dos.\ action 
scctlcments apply to all class actions in federal court, not just 
those subjecl 10 the expanded jurisdiction provisions of CAFA. 



Coupon 
Settlements 

New fttlcnl code provision 28 U.S.C. S 1712 sp«ifoaUy 
1cldrcssa coupon Kllltimnu, and the attorneys' fca p;tyJblc .u 
• rHuh or such sculcmcenu. As noted in the Senate Rqx,n, for 
yea11 studies h11d dcmonnruted that huge pcr«nrngc,s or 
coupons made p.irt of dm action ~nlc::ments go unredeemed. 
In foct, 111 le.ls'lt one swdy indicru.ed that coupons rclatins to food 
nnd beverage class nctlon scuJements were generally redeemed ol 
nues between two percent nod six petccoL6 Therefore, the use of 
coupons had the dfoct of increasing the paper w lue or the..,, . 
tlement, without ae1u1lly increasing the eost to the defendant ur 
the v•lue to the dlss. Coupons had the additional etTeo or 
Increasing the ju,111iable amount of fccs to be paid to plaintiff, 
courucl OJ)UJting unckr a contingency fee arnngcmmL 

According to the Acl, thc:ttfore, amtingmt fees in coopon-bued 
settlements must be b;ucd soldy on the value of th< coupons that 
11tt aauaUy mlmna/ by cbs.s IJlffllOOS. 28 U.S.C. S 1712{0 ). 
Althougll no15P«ifittl In the Acl. tbe ttqUimnmt that fces be 
b:ued on couporu ~ aho means th.u ftCI "''Ould not be 
p<1y•ble until the l\'Ckmptlon ptriod ltuccpin:d. thus mulcing In 
1 potcnt.Wly lengthy dcLiy in the receipt or fees by diss counsel. 
The Act Jpocific.illy allOW$ the Court to ream: cicpm testimony 
from wllnCS$ rcg.tnling the actuiil value to the class membm of 
the coupons. 28 U.S.C. S l 712(d). Presumably, Lhls tcscimooy 
would be used by the Court to determine whether or not the pro· 
posttl s.:ctlcmcot protects the rights of the class members, not for 
the fixing of attorneys fees. 115 the VIUUC of the coupons Rdttmcd 
(after ml<:mption) would not rcquirc an cxpcn. 

Whm attorneys' fees an, 1WllnlM on a buis ocher than• con· 
ringmcy fee in I coupon $ffl];,mnu, the ftt must be ~scd on 
the amowit of time cowuel artwally spent -.--orlt.ing on the 
action. 28 U.S.C. S 1712(b)(I). The Act sp«ifially indicates llm 
the 1ppliation of the Lodaw mffllod and the use of a multi• 
plier in detcnmning attomcys' f«s arc not prohibitttl. 28 U.S.C. 
SS 1712(b)(2), l712(c)(2). 

In cam where the relief is mixrd and there is an award of 
both couporu and equitable relief, including injunctive relief, the 
amount or attorneys' fees thoc is based on coupons muic be 
based on the vnlue of the coupons actually redeemed. 28 U.S.C. 
S 1712(c)(l).1nc rec awarded to dass counsel bll5Cd on other 
relief must be based 011 the actual time s~t by clan counsel or 
= of the l..odt$tat mttltod. 28 U.S.C. S J712(c)(2). 

As wa1 the case prior to the Class Action Fairness Act, any 
aw;ml of anomcys' fees is subjcct to the appro~I by the CourL 

The Ac1 alio rcquira a Court to app~ a propokd scctle
ment utilizing coupons only after a bearing and upon a finding 
Wt a ~Ll=t is "fair, rca.iooabk and ad<q~tc for clut me,n . 

bm." 28 U.S.C. S 1712(e). This provision appears 10 mallc no 
substanth~ ch.angcs to the law which pt'C"ious.ly rcqwrttl I tiur
ncss ht11rmg and • determination by the Court chat the Interest 
of dass mcmb<:rs w115 advanool by the ~cmenL 

Finally, Congl'dS included a cy pres provision which allows the 
parties co provide tlmt unused coupons rnay be dimlbu ccd to 

charicoble or govcmmen1 organi:eo!lons. 28 U.S.C. S I 7 I 2(e). 
However, any coupons so designated arc noc permuted to be 
included in the ca1,.,1a1ion of attornc)'°s fees. Id. 

Settlements 
That "Cost" 
Class Members 

New code section 28 U.S.C. S 1713 cont•ln$ provisions that 
arc spcdfically directed to the extremely rare, crucs such as the 
Bank 11/ BostDn ~. noted mpra: In that Cllie, cl.us members 
app<ar to ha\,: aaually lost money as a result of the class action 
Kttlcmcnt when amounts wttl 10 pay •"ont")'l' f= "'ffl! 

dttlue1cd from thttr acc.ounu. 
Stction 1713 providts that a Court may approve• proposttl 

Stltlctllfflt un<kr which a class mcmoo must pay class counsel 
in • manner Llut would result in ll loss only if' the Court finds in 
writing thac the non•monet.lry benefits to the clus substantWly 
oul"''Cigh the monetary IOS$. Although thm: b hkdy so= bc,no
fit to the codification of 1hu principle. in rtalily, b«.\usce courts 

2006 ARBITRATION 
TRAINING 

Sponsored by the Alab11111a Cl!nter for 
Disp11te Resolution 

Date: May IS and 16, 2006 
Place: Alabama Swe Bar, Jlo;i,d Room 
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CLE: 12 hours, including I ethics 
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call (334) 269-0409 or 
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were already required to determine the fairness of a proposed 
settlement to class members, this new subsection simply states 
what was already tbe law. 

Notification of 
Government 
Officia Is 

"The section of the Class Action Faime.s.s Act that may provide 
the greatest disincentive for defendants 10 remove cnses that they 
believe they might settle is codified at 28 U.S.C. § 171 S. That sec• 
tion requires the appropriate state and federal officials to be noti· 
fied of any proposed class action settlement within ten days of the 
filing of that settlement with the court. 28 U.S.C. § 171S(b). The 
purpose of the notice provision is to combat so-called "dicntless 
litigation" in which no class member holds a significant enough 
monetary interest in lhe lawsuit to provide any meaningful over
sight of his or her attorney's actions. S. REP. No. 14, 109th Cong., 
Isl Sess. at 34. Notificntion of federal and state officials is there· 
fore intended to allow these officials "to voice concerns if they 
believe that the class action settlemem is not in the best interest of 
their citizens." S. RF.P. No. 14, 109th Cong., 1st Sess. at S. Despite 
this apparent expanded role for state a.nd federal officials, tlie Act 
specifically states that§ 1715 should not be construed to expand 
the authority of or impose any obligations or responsibilities on 
any Stace or federal official. 28 U.S.C. § 1715((). 

1n most cases, the appropriate federal official will be the 
Allorney General of tlie United Srates. 28 U.S.C. § 171S(a)( I )(A). 
It is somewhat curious that the Act did not require notification of 
the Federal Trade Commission which appears to have an existing 
expertise and mission 10 examine class action settlements on 
behalf of the consumers. Moreover, it is wicertain what section of 
the Allorney General's Office or the Department or Justice will 
have responsibility for examining proposed sertlements. 

The appropriate state official for notification purposes is the 
person with primary regulatory responsibility with respect to 
the particular dcfendruit, or the state official who licenses or 
otherwise authorizes the defendant lo conduct business in the 
state. 28 U.S.C. § 1715(a)(2). According to the Act, where there 
is no primary regulator or where the mailer alleged in the class 
action is not subject 10 regulation by the licensing authority, 
then the appropriate official is the states' Anorncys General. Id. 

Responsibility for providing notice is given to "each" defcndanL 
Id. Notice must be given to the appropriate state official in every 
state in which one class member resides. 28 U.S.C. § 171S(b). l11e 
notice must include the following: (1) a copy of the complaint 
and any materials filed with the complaint; (2) notice of any 
scheduled hearings; (3) any proposed or final class notice; (4) the 
proposed settlement; (5) any other agreement made contempora• 
neously between class counsel ruid counsel for the defendants; (6) 
any final judgment; (7) the names of class members who reside in 
each state and the estimoted proportionate share of the claims of 
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those members in relation to the entire sertlemem or reasonable 
estimate of the number of class members residing in each state; 
and (8) an)' written judicial opinions relating to the matters con
rained in the class. 28 U.S.C. § 171 S(b)( I )-(8). The Act prohibits 
an order approving any settlement for a period of 90 days after 
the date on which the appropriate state and federal officials are 
served with the required notice. 28 U.S.C. § 171 S(d). If notice is 
not provided to the appropriate officials, class members may 
refuse to comply with and not be bound hy a settlement agree
ment orco nsent decree. 28 U.S.C. § 1715(e). 

Report on Class 
Action 
Settlements by 
The Judicial 
Conference 

The Senate Report indicated that while it believed that CAFA 
was "a modest, balanced step that would address some of tbe 
most eg.regious problems in class action practice ... [it] is not 
intended to be a 'panacea' that wiU correct all class action abuses." 
S. REP. No. l 4, 109th Cong., 1st Sess. al 5. Perhaps in an effort 10 

provide an avenue to revisit these issues, therefore, Section 6 of 
the Act requires the Judicial Conference of the United States 10 

prepare, not later than one year after the effective date of the Act, 
a comprehensive report on class action scttleme11ts. Pus. L. No. 
109-2, 119 Stat. 13. This report is to recommend "'best practices" 
to ensure that settlements are fair to class members and to ensure 
that fees awarded to counsel are appropriate. Id. 

Possible Effects 
Of the Class 
Action Fairness 
Act of 2005 

Given the newness of CAFA, and the fuct that it will likely be 
some period of time before its provisions relating to settlement are 
applied by any court, we can only speculate as to ,shat the impact 



might be. Oearly, though, t!1e CKpandoo jurisdictional provisions 
of the Act will result in more, lf not mos1. multi•SIQle class actions 
being litiga!<d in ftdani court Therefore, it m3y be that the provi· 
sion of ftderal jurudlction in combintttion wilh the restrictions 
placed on attomq• fees will rcsuh in fewer cbw aruons bdng 
file<HIS appears 10 ""'"' bttn the ln1mt of Congri:ss in pa.sslng th<: 
bw. ObviolUly. this ... 'Ould be of grc-•t benefit to potential cl.us 
action ddrnc!wiu. Ho.,'C\'cr, there •tt olhcr poss1ble co~umca 
of the As:l. and ddffl<Linti who do find thcmsch'l!S in • class ICtion 
lawsuit should be wary of the kntt-,crk mction to rtmO'I~ the 
case, 10 ~ coun, partirularly in Alalmna. 

In the past 6,.., )-..US. <U"'dopmcnlS in elm action bw in 
Alabama ha,-c unquestionably n11de litigating in sme court 
mott palatable for dtfendonlS than i1 was in the past. 
Specifically, the Alab;una Supreme Court has O!Jde It clear that 
fraud·b~ class •ctions arc panicululy cllifa\'ottd due to the 
numerous mdMdua.l issues ttl11cd 10 misrepnesenl•lioru. SUJ>" 
pressrons and the reasonable reliance of cl,us members. E.g., 
Dr.sdt , •. Hicks, 900 So. 2d 399 (Ala. 2004): Rrgio11s &111k v. Ltt. 
2004 Ala. UlXlS 207 lAugust 20, 2004); U11i1'tl'Si1y F,,dtr11l Crtdir 
Un/011 v, Cruywn, 878 So. ld 280 (Ala. 2003). This is in conrnst 
to some roccnt dcveloprnents In federol rourt, even in 1he gener
ally conservative Eleventh Circuit. SC<', t.g., Klny v. H1m1a11n, Inc., 
382 F.3d 1241 (11th Cir. 200<1), arr. dl.'ttied, U11i1ttl Hrt1lrh 
Cro11p, Inc. v. Klay, 160 I~ l!d. 2d 82S, 2005 U.S. I.EXIS 287 (U.S., 
Jnn. 10, 2005). As such. o dw ne1ion dcrcndont in Alnbamn mny 
want to consider leaving o case In Slate coun, pnnlculnrly where 
it is one baud on froud allegatlo,u. 

Additionally, in cases where n dcfendo111 may ,vnm to settle n 
class action lowsult for any or o number of reasons, not rhe Jcas1 
of which might be the meritorious nature of the claims, the new 
provisions of federal Liw relating to sectlcmcnlS may mnke stale 
coun a mott bvor9blc forum. The Ilk of coupo,u redeemed 
rather than those issued for the purposo of calculating attor
neys' fees is likdy to .ma.kc it much mott difficult 10 settle these 
CIUCS-0.t least where cl.u.s courud seeks a contingency-basoo fee. 
aw courud an, li~y 10 be mott adamant about including 
dirtct cash rcllcf in Sdtlcn1cn11, thereby lncreolSing the real cost 
of a sctucmmt to the dcfefldant. CAPKi virtual prohibition of 
coupon-based sctUClllfflts thacfott almo,t compl.ctcly rtm0ved 
what was :uguably a coR-dfecti\-e m<1hod of setthng class 
actions. 

finally, the proviuoru ttqu,ring no1J<c of any sculml<nl 10 
federal and state offici.m should gi~ defendants some pause. 
Although the Act don not specify whot these officu.lt att sup, 
postd to do with the ooucc tb.i they rtcei\'1!, It ls liluely that 
many dcfendan!S will not welcome the inclusion of officials, 
particularly state offidllls who ore often rlcct«I, in any discus
sion of alleged malfeasance by the corponulon, even whm • 
proposoo settlement provido (u it most ccnainli• will) that the 
defmdant doe$ nol admit ,tny wrongdoing or liabillty. 

It appeats likely, therefore, thal class actions either brought or 
removed to fedrral coun arc more likely to netunlly go 10 

t.rinl-or nt leMI mnkc ii thro\1i;h to the cliw certification drci
sion rather than se1tle. lronkolly, 1his could have 1hc cfTtc1 of 
lncr~sing legal costs 10 1hc corpor,,t• dcfondanis lh•1 1he Act 
socks 10 proiecl. Furlhcr, by restricting coupon-based nhcn1a· 
tivcs, those doss actions actu•lly S(ltlcd in fodcral cour1 mny be 
more costly to dcrend11t11s than they mlgh1 otherwise have bc<'.n. 

Conclusion 
Although the Oass Action Fairness Act of 2005 worked sub

switial changes to the way multl-mtc class actions will be ban· 
dlcd, it did not, for the most part, change class action law. The 
n,quimnmts of Ruic 23 nnwn the same, u do the require
ments that a court. whether fcd.cral or mtc, presiding O\'l!r • 
class action scttlcmmt msum that ony sctdcmffll is fair and 
rosonable. By adding restrictions to the approval of class 
actions settlt'ments, and by providing • federal forum for most 
interstate cases. bOWC\'cr, Congress clearly intmded to scvcttly 
c<strict lbe use of the cl,us action ckvicc. This is lilwy to provide 
potential cLtss action targets with some mnsure of protectlon. 
However, it ls equally likdy that mmy of the Aas' provision,, 
p:trticularly those relattd 10 class action scttlcmc,nts. wiU lllllU 
these cascron~ filed-more difficult to rcaolve. • 
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Young 
Lawyers' 

Section 

A Step That May Lead 
Us to Better Things 

D 
iversiry is an on-going chaUenge 
in all professions, including the 
legal field. l was looking for 

something on the state bar's Web site ear
lier this week and happened upon a sta
tistic that surprised me-only 5.6 percent 
of the members of the bar are African
American. Considering that statistic in 
light of the fuct that 28.8 percent of the 
population in Alabama is African
American means that we are doing a 
poor job of ensuring that our profession 
encourages minorities to join our ranks 
and then doing ,chat is necessary to help 
them succeed once there. 

The Minority Pre-Law Conference was 
started over 15 years ago by members of 
the Executive Committee of the ASB 
Young La,vycrs' Section. ·rccnagers from 
schools around central Alabama are 
invited to participate in a r~ case study 
wd given actual fuct scenarios. and then 
a tTial is held. Students are oftc.n given 
the opportunity to participate in the trial 
as jurors. lo Montgomery, the Capital 
City Bar Association now runs the 
Minority Pre-Law Conference in con
junction with the Y'LS. Montgomery's 
Minority Pre-Law Conference for this 
r,ear is scheduled for April 7. 

ThJs year, the YLS decided to expand this 
program to Birmingham. Under the lead
ership of Kimberly Ward and B<>b Battle, a 
minority pre-law conference is now sched
uled in Birmingham at Cumberland 
School of Law for April LO. Area schools 
arc invited to send students wbo are inter
ested in legal-related fields 10 participate in 
the program. 

Both young and not-so•young lawyers 
are needed to help with this project. 

First, it costs a great deal of money to 
host these events. To encourage student 
participation and make this a "profes
sional" experience for the students, we 
host a luncheon at the program. This sig
nificantly drives up the costs. lo addition, 
we have the cost of providing the pro
gram materials. Between Birmingham 
and Montgomery, we anticipate having 
500 students involved. We have soLicited 
sponsors in the past for this event and 
will be doing so again this year. The 
sponsors receive recognition on the stu
dents' handouts, along with just knowing 
that they are making a difference in these 
students' lives. 

If you feel called 10 become personally 
involved in these events, you may also 
help out by volunteering 10 organize the 
events and/or help out on the day of the 
event. 

For more information, contact 
Kim Ward at (334) 269-2343 or 
ki,11berly. ward@beasleya/le11.com, 
Bob Battle at (205) 397-8161 or 
rbatt/e@bfgwc.com or me at (334} 738-4225 
or ccrow@jinkslaw.com. 

Robert P. Kennedy once said: "Few will 
have the greatness to bend history itself; 
but each of us can work to change a 
small portion of events, and in the total 
of all those acts will be written the histo
ry of this generation." Alone, the 
Minority Pre-law Conference is not 
going to change the staggering statistics 
relating to the number of minority 
lawyers we have in the state versus the 
total population, but it is a step in the 
right direction. And no matter how small 
of a step it is, it may be the step that will 
lead us to better things. • 



ALABAMA STATE BAR 
2006-2007 COMMITTEE/TASK FORCE PREFERENCE FORM 

ALABAMA STATE BAR MISSION STATEMENT 
THE ALABAMA STATE BAR IS DEDICATEDTO PROMOTING THE PROFESSIONAL RESPONSIBILITY 

AND COMPETENCE OF ITS MEMBERS, IMPROVINGTI4E ADM INISTRATION OF JUSTICE, AND 
INCREASING THE PUBLIC UNDERSTANDING OF AND RESPECT FOR TI4E LAW. 

INVITATION FOR SERVICE FROM FOURNIER J. "BOOTS" GALE. Ill 
PRESIDENJ-ELECT 

In the upcomi ng year we wan t very much to broaden participation in bar activities. If yo u wou ld like 
to serve our profession in a volunteer capacity, please choose a committee or task fo rce in wh ich you 

are interested. The Alabama State Bar needs you and will try hard to involve you in an area of your interest 
We also want your suggestions on how the Alabama State Bar can better serve its members 

and our profession. Please include your suggest ions in the space provided below. 

APPOINTMENT REQUEST . Terms begin August 1, 2006 and expire July 2007. Indica te your top three prefer
ences from the list by marki ng 1, 2 or 3 beside the preferred committee (c) or tas k force (tf). 

_ Alabama Lawyer, Edi torial Board (c) 
_ Alabama Lawyer, Bar Directory (c) 
_ Alternative Methods of Dispute Resolution (c) 
_ Characte r & Fitness le) 
_ Client Security Fund le) 
_ Community Education (c) 
_ Disciplinary Rules & Enforcement (tf) 
_ Diversity in the Profession (tf) 
_ Fee Dispute Resolutio n (cl 
_ Jud icial Liaison (cl 
_ History & Archives (cl 

BACKGROUND INFORMATION 

Name: 

Firm : 

_ Insurance Programs (cl 
_ Lawyer Referral (cl 
_ Lawyer Public Relations (cl 
_ Lawyer Assistance Program (cl 
_ Merit Selection (tf) 
_ Military Law (cl 
_ Quality of Life tc) 
_ Rules Governing Admission (tf) 
_ Solo & Small Firm Practitio ners le) 
_ Unauthorized Practice of Law (cl 
_ Volunteer Lawyers Programs (c) 

Address : -- - --- - ------------- -- - -- -- (Street or P.O. Box) 

------------------------------ (City, State , Zip) 
Telephone : (office) __ __ _____ (e-mail ) ________ (facsimile) ______ _ 

Year of admission to bar: D check if new address 

SUGGESTIONS FOR NEW COMMITTEES OR TASK FORCES: 

INSTRUCTIONS FOR SUBMISSION 
Please complete and mail this form no later than May 5, 2006 to be considered for an appointment , to 
Prog rams, P.O. Box 671, Montgomery , AL 36101-0671; by facsimile to 334-261-6310; or by e-ma il to 
rits.gray @slabar.org . Please remember that vacanc ies on existing committees are extremely limited as most 
committee appo intments are filled on a three -year rotation basis. If you are appointed to a committee , you will 
receive an appointment lette r informing you in June 2006. You may also do w nload this form from our Web site , 
www.alabar.org, and submit t he completed form via emall to rita.gray @alabar.org. 
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By Robert I. McCurlt:)\ Jr. 

132 MAR C H ZOO 6 

2006 Alabama Legislature 

T 
he 2006 Alabama lcgisla1ure is off to a fast start. In the first week the senate 
introduced 281 bills and 42 of them were immediately considered by a commit
tee a.nd were placed on the calendar for passage. The house of represenrotives 

in1roduced 354 bills and 54 of them were voted out of commillec and placed on the 
calendar for passage. 

Governor Riley has proposed a numbtr of bills concerning corrections. Receiving 
early consideration by the house of representatives are the following bills affecting pris
ons and sentencing: 

HB 115 Adopts the voluntary sentencing standards for 26 felony offenses as proposed 
by the Alabama Sentencing Commission and amends Section \ 2-25-35 with 
the Cede of Alnbnmn 10 extend the time for the presentation of additional 
I ruth in sentencing srondards to the legislature. 

HB 116 Amends Section 13A-8-4 to correct the monetary amounts for thefi of proper
ty in the second degree concerning receiving stolen property. 

HB 117 Amends Section 32-SA· 19 l to provide that a prior conviction from another 
state for driving under 1he influence of alcohol or a controlled substance may 
be considered for enhancemem of sentencing in Alabama. 

HB 118 Amends se<1ion !3A·5- 1 I and l3A·5- 12 to increase the fines for felonies and 
misdemeanors as follows: 

Class C felony penalty increased from $5,000 to S 15,000 

Class B felony penalty increased from $10,000 to $30,000 

Class A felony penalty increased from $20,000 to $60,000 

Class C misdemeanor penalty increased from $500 to Sl,500 

Class B misdemeanor penalty increased from $1,000 to $3,000 
I 

Class A misdemeanor penalty increased from $2,000 to $6,000 

A violation increased from $200 to $600 

HB 119 Amends Section 13A-l2-231, trafficking in illegal drugs, to increase the maxi
mum fine of SI00,000 to $250,000 and will require a person convicted of the 
most serious offense for trafficking in illegal drugs to be sentenced 10 life in 
prison without parole in addition to paying the fine. 

HB 120 Amends sections I 3A·7·5 and l3A·7·6 to provide that a person convicted of 
committing burglary in the first degree with a deadly weapon would be sen
tenced to a Class A felony, while a person who just threatens the use of a dead
ly weapon while committing a burglary would be committing a Class B felony. 

HB 121 Amends Section 12-lS-100 and Section 15-19-7 to provide that juvenile and 
youthful offender records would be available to judges, prosecutors, victim 
service officers, probation and parole officers, and others who have a legiti
mate interest in the case at the discretion of the judge. 



HB 122 Amends Section I 3A·5·5 to provide that pre-Sffltcnce 
reportS in felony cases filed after the effective date of 
this act would be in electronic format. 

Other bills concerning corrections were not immediately filed 
at the beginning of the legislatuu. 

It appears that a third of the legislatuu will concern itself with 
passing many of tbe bills that were under consideration in lhe 
2005 Regular Se~sion. Many of them had passed one of tbe two 
houses but failed to receive consideration in tbe second house. 
During the 2005 Regular Session, only sue bills of general con
cern were passed by the legislature. It appears 1h01 1he legislature 
will be more productive this year. 

Also under consideration is the Alabnmn Staie Bar bill 10 
increase bar license fees from $250 to $300. This is House Bill 59. 

The foUowing major revisions drafted by the Alabama Law 
Institute arc currenlly pending in the legislature. Sec the Janunry 
2006 "Legislative Wrap-up" for discussion of the following bills: 

Alabama Trust Code 
H B 49 Representative Lesley Vance 

SB I S7 Senator Rodger Smitherman 

Alabama Securities Act 
HJ.I 48 Representative Marcel Black 

SB 260 Senator Roger Bedford 

Alabama Election Code 
HB 100 Representative Randy Hinshaw 
SB 158 sJia1or Ztb Lirue 

Residential Landlord -Tenant Act 
HB 287 Representative Jeff McLaughlin 

SB 151 Senator Lowell B,trron 

Committees of the Legislature 
The Law Institute is ag;iin providing leg;il counsel to commit· 

tees of the legislature. The la,vyers serving as committee counsel 
during the 2006 legislative session are as follows: 

Serrate Judiciary, la Veeda Morgan Batt le, Birmingham 
Ho11s,i Judiciary nnd Haus, Bonrds a11d Commissio11 Co1111ci/, 

Pamela R. Higgins, Montgomery 

Co11srit11tio11 and Elccrio11s, Flynn Mozingo, Montgomery 
Commerce a11d Educntio11, Ch.arlanna Spence(, Montgomery 
Star,, Govcmmellt and Agrinilture, Forestry & Nar~rnl 

Rt:so11rces1 Sandru Lewis, Montgomery 

Tourism and Travel, Karen Mastin, Montgomery : 
Health and Bn11ki11g, Chris1opber Pankey, Opelikl\ 
Public Snfel}; Robert Ward, Montgomery 

County n11d Mu11idp11/ Gol'lm111ie11t, Ben Espy. Montgomery 
House Majority Leader, Peck l'o•, Momgomery 
House Mi11ority [..ender, \\Tllliam Sellers, Montgomery 

Capital Interns 
For the 29th year, lhe Law Institute is conducting an intern 

progr:utt whereby gifted college students work as interns with 
legislatjvc leadership in the house and senate. The legislative 
interns this year are: 

Robert E. Perry 
Mec ha ni ca l Engin eer 

Expert W i tness 
• BSME Norwich University • MSME Lehigh University 
• Adjunct Professor at UAB •Owner of 2 patents 

~~~~~~~..;.. 

30 Y-, of dm nqi,d upni,I••• M probl,,,, IOmf 0,: 

• l'Dwff P1anb • El«trlc Farmc:es 
• Iron & St..t mlUs • Cfltlfflt & Ume Plants 
• Pulp & Paper mllli • lnd uslrlal COllltrudlo D Sit~ 

• Chtmlta l & Pe'"""'emlca l Planrs 

Al . .Prof. License No. 5'078 
Telephone 205 985-0727 perryr l0 22@cs.com 

I II I 1 I \ /, I \f I I \ \~ \ I U 133 



Legislative 
Wrap-Up O,,trinu•df,omp•g• 133 

Clarence Garden, Alabama State University 5. Conducting legislative research; 

Taylor Minus, University of Alabama 6. Copying legislative documents; and 

Jason Munford, Alabama State University 7. Mandling other responsibilities as assigned by supervisor. 

Allison Miller, University of Alabama 

House Legislative Intern s 
A new program conducted by the Law lnstiturc, ar the request 

of Speaker Seth Hammett, is to provide legislators with interns 
to assist them in constituent services. This new program consists 
of the following fi,•e interns: 

Jeremy Bartlett, Jacksonville State University 

Thoae Hampton, Alabama State University 

Bobby Martin, Auburn University 

Larry Dean Pender, University of Alabama 

)oon Suh, University of lllinois 

Tue interns' responsibilities consist of: 
l. Answering constituent letters; 

2. Providing constituent services; 

3. Hosting student groups visiting the capitol; 

4. Tucking local legislation for each repres.,ntativt? in the district; 
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Specific functions nor to be performed: 
I. Campoigning: 

2. Lobbying; 

3. Performing personal services for legislators; or 

4. Drafting legislation. 

For more information about the Institute or any of its projects, 
contact Bob McCurley, director, at P.O. Box 861425, Tuscaloosa 
35486-0013. or (205) 348-8411 (fax), (205) .348-7411 (phone) or 
•v•v,v.ali.s1ate.al.u.s. • 

Rober1 L McCu.r1ey, Jr. 
lld>o11 L l,1dl,i<rt, Ji 1, lhe <ln,;1a al lhe Alablrna t •• lnsnl""' a, lh! t)i...,;iy o1 
--., llo - his i.rdo,,,J>duote in! law de!Jees lnxn •• (),""'II\' 



Highlights 
ln1erest Group Roundteble• 
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City Attorney Who Is 
Also Defense Attorney in 
City Court Has Waivable 
Conflict of Interest 
QUESTION: 

A municipal judge, and an attorney 
whose Jaw firm represents the municipal
ity in civil matters only, have both sub
mitted opinion requests concerning the 
conllict or interes1 the attorney, and the 
other attorneys in his 6rm, would have if 
they undertake to defend crin1iool clients 
in municipal court. The following opin
ion is a joint response to both requests. 
The city attorney acknowledges that he 
and his firm would have a conflict, how
ever, the mutual inquiry from both the 
attorney and the judge is whether, and 
subject to what conditions, thfa conflict 
mai• be waived 

ANSWER: 
It is the opinion of the Office of 

General Counsel that this conflict situ•· 
lion is so fraught with potential ethical 
pitfalls that the advisability of waiver and 
consent appears to be, at best, highly 
questionable. However, thi.s office will 
not go so far as to hold this conflict to be 
absolutely unwaivable, despite the many 
ethical concerns discussed here. 

DISCUSSION : 
The general rule governing conllim of 

interest is Rule 1.7 of the Rules of 
Professio11al Cond11ct. This rule prohibits 
an attorney from simultaneously repre
senting two clients whose interests arc 
adverse. It provides, in pertinent part, as 
follows: 

"Ruic 1.7 Confiict of Interest: General 
Rule 

(a) A lawyer shall not represent a client if 
the representation of that client will 
be directly adverse to another client, 
unless: 

(I) The lnwyer reasonably believes 
the representation will no1 
adversely affect the relationship 
with the other client; and 

(2) Each client consents after 
consultation. 

(b) A lawyer shall not represent a client if 
the representation of that client may 
be ma1eriaUy limilcd by the lawyer's 
responsibilities to another client or to 
a thlrd person, or by the lawyer's own 
interests, unless: 



(I) The lawyer reasonably believes 
the representation wiU not be 
adversely affected; and 

(2) The client consents after 
consultation:• 

It is obvious that the interests of the city 
and the interests ofa criminal defendant 
being prosecuted by the city arc "dtrectly 
adverse" within the meaning of parngraph 
(a) of the above-quoted rule. It is equally 
obvious that an attorney who simultane
ously rcpresenrs the city and a criminal 
defendant being prosecuted by the city 
would be "materially lintited" in his ability 
to represent both clients within the mea.n
ing of paragraph {b). Such representation 
creates an archetypical concurrent conflict 

of interest sit"ation for the lawyer and 
his firm. However, Rule I. 7 also obvious
ly provides for a waiver of conflicts. If an 
attorney can make a good faith determi
nation that the representation of one 
client will not "advcrs.,ly affect" the rep
resentation of the other client, then the 
anomcy may, in most instances, ask bor.l, 
dicnrs to consent 10 the representations. 

However. the Comment to Rule I. 7 
discusses the fact that there are some sit
uations in which waiver and consent is 
neither a prudent nor ethically advisable 
option. 

"ConsuJ1a1ion and Consent 
"A diem may consent to representation 

notwithstanding a connicL However, as 
indicated in paragraph (a)( I) with 

respect 10 representation directly adverse 
to a client, and paragraph (bl( I) witb 
respect to material limitations on repre
sentation of a client., when a disinterested 
lawyer would coodudc that the diem 
should not agree 10 the representation 
under the circumstances, the lawyer 
involved cannot properly ask for such 
agreement or provide representation on 
the basis of the clknt's consent." 

The conflict which confronts this law 
firm comes very dose to falling within 
that category of conflicts described in the 
Comment. By virtue of the firm's repre
senlntion of the city, the anorncys in the 
firm are in a position to use the attorney
client relationship as leverage to pcrsuadt 
the city to accord thetr clients more 

MEDIATION 
basic mediation 
lhre&-day, 20-hour lrarilng seminar 

advanced mediation 
one-day, 6-hour 1leyond the basics• seminar 

• CLE Approved 

• Each Seminar Is Limited to 15 Participants 

• Training Alabama Medlotors Sfnce 1995 

• Training Programs Offe red Nationwide 

• Customized In-House Training Avalloble 

• Meets the Training Requirements ot the 

Alabama Center for Dispute Resolution 

For a scherule and re{jstratlon Information : 

www .mediationsem inars.com 
(800) ADR-FIRM 
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favorable treatmenl than would be 
afforded the clients of other attomcys. 
No \\lil.iver, regardless of ho\v it is worded, 
can change this facL 

This office does not suggest that the 
attorneys in the 6rm would take advan
tage of the firm's position or improperly 
use their leverage with the city. However, 
a~urances., no n1atter ho,\" sincere, that 
they would not do so would be insuffi· 
cicnt to overcome the perception of 
impropriety which would prevail, not 
only in the legal profession, but perhaps 
more significantly, on the part of the 
pub Lie. 

Oo the other hand, the cLient of a city 
attorney who gets convicted may well feel 
that the city attorney did not oppose the 

Dmrin11ed from page 137 

prosecution or cross-examine city police 
officers as aggressively os would an attor
ney whose firm did 001 represent the 
city. The attorney could be open to the 
accusation that his representation of the 
client was "materially Limited," within the 
meaning of Rule l.7(b), by his, and his 
fir::m-·s, "O\\rn interests .'~ The perception b~ 
the diem, and by tile public, could well 
be that the attorney was reluctant to 
employ an aggressive defense which 
might antagonize ciry officials and jeop
ardi;.e his firm's continued employment 

Such a contention could easily provide 
the basis for a post-conviction motion 
alleging illcffcctivc assistance of counsel. 
While waiver on the part of the cLient 
might provide an arguably persuasive 

defense to such a motion, it is equally 
possible that the waiver could be Found 
ineffectual, particularly if obtained from 
an uneduc.1te<I and unsophisticated 
client. 

Both opiruon requests raise questions 
concerning the extent to which the 
involvement of city police officers impacts 
upon the conllict. When a police officer 
testifies as a prosecuting witness the city 
attorney, if he is 10 do the best possible iob 
for the defendant, is placed in the almost 
untenable position of widermining the 
credibility and discrediting the testimony 
of h.is own client. However, police testi
mony only goes to the degree, not the 
existence, of the conOicL The anorncy's 
representation may be "materially limited" 

Foshee & Turner Legalink 
Proud to support the Alabama legal 
community for over 30 years with 
the very best reporters 
in the business 

• 80+ experienced court reporters working 
across the state of Alabama 

• Easy one-call scheduling for depositions 
anywhere in the country 

• Complete in·house video and trial capabllltles 

• DepoPolntsl Our incent ive 
program that allows you to earn 
points for every depos ition and 
redeem them for cash or gift 
cert ificates 

• Online access to all of your 
transcripts and exhibits at no 
addit ional cha rge 

• Transcripts delivered with 
scanned and !Inked exhibits 

LEGALINK. 
A WORDWAVE COMPANY 

Foshee & Turner LegaUnk 
1933 Richard Arrington Jr Blvd s 

Birmingham, AL 35209 

(800) 888-3376 
(205) 251-4200 

www.legallnk.com 
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to a lesser degree when the prosecution is 
not dependent on police testimony but 
the underlying basis for the conflict is no 
less. The fuct that a police officer testifies 
obviously exacerbates the conflict but it is 
not the basis for the conflict. ln other 
words, the elimination of police testimony 
from the equation would by no means 
eliminate th.c conflict because the city 
attorney is still simultaneously represent
ing two clients whose interests are "direct
ly adverse" to each other. 

If waiver and consent is sought from 
the city, it must be executed by someone 
with authority 10 act on behalf of, and 
unquestionably bind, the city and its gov
erning body. Jn most instJ1nces, a blanket 
or standing waiver covering all= 
defended by the 6rm will probably be 
sufficient. However, there may be certain 
cases in which the conflict is of such a 
nature and extent that a fact-specific 
waiver should be required. Such a deter
mination would lie within the sound dis
cretion of the municipal coun. The con
sent from the criminal defendants should 

be couched in readily understandable lan
guage easily comprehensible by a layper
son of no more than average intelligence. 

Finally, it is the opinion of this office 
tbat in any case in which the city police, 
or other city official, decides to dismiss 
the criminal charges against a defendant 
represented by a city attorney, the coun 
should carefully scrutinize the reasons 
for dismissal in order to minimize the 
appearance of impropriety. The court, of 
course, would have discretion to disqual
ify the city attorney a.nd/or appoint a 
special prosecutor if t.he court were of 
the opinion that the ends of justice so 
require. 

In summation, ii is the opinion of the 
Office of General CounstJ that this con
Oict situation is so fraught with potential 
ethical pitfalls that the advisability of 
waiver and consent appears to be, at best, 
highly questionable. However, this office 
wiU not go so far as to hold this conflict 
to be absolurcly unwa.ivablc, despiic lhe 
many ethical concerns discussed herein. 
IR0-2005-0IJ • 
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relates to the opening of a 

new firm or solo practice. 

140 MI\RCH 2006 

Among Firms 
The Birmingham office of Adams & 

R«s e announces the election of lhe 
Jeffery S. DeArman and T. Craig 
W'tlliams to partnership, and J. Doyle 
Hom and D. Hiall Collins as associates. 
The Mobile office anno unces that John 
Lyle, Il l has been elected to partnership, 
and Andrew B. Freeman and April M. 
Dodd are new associates. 

W. John Daniel h as been appoin ted 
counsel for the University of Alabama 
Office of Counsel. 

Copeland, Franco, Screws & Gill PA 
announces rhar James G. Hawthorne, Jr. 
has become of counsel. 

Ryan deGraffenried, Jr. and Ryan 
deGraffenricd , lll announce the opening 
of deGraffenried & Associates LLC at 
1300 McFarland Blvd, NE, Suite 350, 
Tuscaloosa 35406. Phone (205) 345-1314. 

Ric.bard E. Dick of Dick & Miller and 
l:!oweU Roger Riggs combined their 
practices to create Dick, Riggs, Miller & 
Stem LLP with offices now locared on 
the IOlh floor of the AmSouth (",enter in 
Huntsville. Phone (256) 564-7317. 

ARE YOU PAYING TOO MUCH 
FOR LIFE INSURANCE? 

Thraugh Dncnc lnsunmce you "an pun:hu.se 10"ord11ble life 1ru1urance from highly n,t«I 
,nsorn.nct' companies. To 3void overpaying. ceU for a frtt quote on policies rana,ing from $100.000 

up l<J $25,000,000 to comp.,:rc v.itb )'OW' ci1m:n1 Ufc or business: i~ . 

\Vcsi c.»Yi Lifo 111.sunaooc Company 
S2S0,000 L,;\•cl 'fcrm Covcrat,'t! 

.\1.al~. Super PretCfl"Cd 
Aruiwt.l Premium 

AGE: JO JS 40 4S so ss 1,(1 

010 Sll8 $118 S140 S21J $293 S490 sm 
015 $135 Sil.I S168 $290 $443 ~o Sl,OJ.\ 
GM Sl68 sno sm Sl"l3 S575 S863 Sl.418 

\\'(SI Coolll Life h~111Uce <.'OIDJ)llll)' 
SS00.000 Level Tenn Co~nugc 

Mul1.1, Super Pn:(cm:d 
Annuli Pmnium 

AGE: 3-0 35 40 45 so ss l,O 

OIO Sl8S S18S S2.10 ms sm S930 Sl.495 
GIS S220 S220 S28S SS30 $835 Sl.250 s2.020 
020 S28S $290 S400 S695 sr.100 Sl.615 Sl.185 

Drane .lnsw-aoce 
Carter H. Drane 

(800) 203-0365 
Life 1.nwrnncc • En1ploytt 0<:ocfi~ • Es&lllC l'l11unfog • A1111uhi~ 

LET US FI\X YOU A QUOTE 



lu5 & Burgess PC .mnouncrs that 
Lnh M. Grttn has joined th< firm as an 
ass()Oa t.c. 

Ford & Harmon LLP annoll11Ct$ lrnlt 
Marion F. Walkt:r has joined the firm u 
senior rounscl for the Birmingham offi~. 

Gaines, Woher & Kinney PC 
;announces that Aubrey J, Holloway, 
Ronald J. Gault, Wendy P. Pope, Peter M. 
Wolter, and Davi, A. Barlow ha,·e bccomr 
partners and Ashley T. Robinson, David 
E. MWer, Jr., Ashley E. Manning. Shelley 
0. Lewis, M. lllizabcth Mclntyrc, Md 
Travis G. McKay, Jr. hnvc Joined the flrm 
as n.ssociatc.s. 

Go1hi11gs Low announces that Wesley 
L Phillips and Rlchnrd Warren Khincy 
have joined the firm as assodnlC$ i11 its 
Birmingham office. 

R. Kmt Henslee. John T. Roboruon, IV 
and Ralph K. Strawn announce 1h01 
Joshua B. Sullivan has become • member 
and the firm name is now Henslee, 
Robertson, Stnwn & Sullivan LtP. 

Ingram & Associates UC announces 
that Thomas Logan Davis •od Suunnt 
M. Zimmerman hm, b«ome .wocio1ed 
with the firm. 

Lamar, M.illtt, Nonu, H1ggarcl & 
01ristk PC announces that L« H. 
Stcw.ut has become • iurtntt . 

Ltitman, Siegal & Payne PC 
announces that Hubct1 G. Taylor has 
become • shareholder. 

McOillum, Methvin & Terrell PC 
nnnounccs 1hn1 Perry Michael Yancey has 
become• shareholder. 

McKinney & Br11SWell LLC announce 
that Clint W. Butkr hos become a mem
ber or the firm. 

AMERICAN 
1•¥@1 .. id;A=i 
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Nationwide (800) 930-9 128 
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Rk honl C. Bn><k, Esq. rich.ird'a M1Cric:11nlc3'11M:W'ch.oam 

for ell other inquirie•. contact: 
Drunnon Fo rd .. Esq, brounon@an1cncanlogul.scarch.tom 

Atl.1nt.1 B1rm1ngh.1m Lo~. Angolo~. l ou1•.vd lo M1.;an11 

N.1•,hvdlo Now York S.111 ft.HlC1.,,co ~\J.1•,lurHJ1011 DL 
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Nationwide 
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jason@apexlegalsuppon.cont 
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We have thousands or practicing, 
board certified physician expert witnesses 
in all medic.u specialties. 
611 Testimony 
611 Opinion Letters 
611 Review for merit 

Parkman, Adams & Associates announces that William C. 
White, II has joined the 6rm as a partTier and the 6rm's name 
has been changed to Parkman, Adams & White. 

Shumacke,r Witt Ga.ither & Whitaker PC announces that 
Morgan W. Jones has joined the firm as an associate. 

Sirote & Permutt PC announces that Ronald A. Levitt has 
joined the firm as a shareholder. 

John Poster Tyra, formerly of Watson, deGraffenried & Tyra 
LLP, announces the opening of the Law Office of John Foster 
Tyra PC at 1661 McFarland Boulevard North, Tuscaloosa, and 
that Mitchell M. Mataya bas joined the firm as an associate. 

Wainwright, Pope & McKee.kin PC announces that Jacob A. 
Maples has joined the firm as an associate. 

Webster, He.nry & Lyons PC announces a name change to 
Webster, Henry, Lyons & White PC. • 

Legal Professional Liability Coverage for 
America's Greatest Law Firms 

{i;inancial Stability • Coverage For All Firm Sizes 

Stephen Ritchie 
Professional Liability Division 

800-299-4331 
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Accurate appraisal and analysis form the bedrock of any 

successful business valuation. You can make sure your case is 

well-grounded by retaining the right valuation professionals. 

Working with a diverse group of industries, companies and 

private parties. we've built one of the region's strongest 

valuation practices. Our experience and expertise mean we can 

swiftly assess the economics of your situation, reducing 

complex topics to their essence. We present these consluslons 

in a concise and readily understandable way- to opposing 

counsel, clients or jurors. 

Driving all of this forward ls a vigorous commitment to 

responsive, personalized service, backed by the resources of 

the largest accounting and advisory firm based in the 

Southeast For more on how Dixon Hughes can help you build 

the strongest case possible, visit us at dixon-hughes.com or 

call Butch Williams at 205.212.5300. 
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The insurance defense resources you need. 
Every step of the way . 
From one SC1een, new Westlaw" Insurance Defense Practitioner lets you access 
virtually all the law information and 1ools you need to handle every step of an 
lnsuran<e defense case - from dient intake through settlement or trial. 

You'll save lots of valuable time and en)O\I increased confidence that you haven't mis.sed anything: 
• Assess your case - with jury verdicts, state cases and statutes, regulabons, KeyCite~ treauses 

such as Couch on Insurance, and Department of Insurance bulletins. 
• Resear,:h f)<!ople - with public records and Proliler· (background 1nformauon on judges, attorneys and expert wilnesses). 
• Work more efficiently - wtth insurance forms and checklists and BriefTools" (which lets you add and update Ke'{(,te Slatus 

symbols to docume11ts. bnefs and motions via Mo<rosoft• Word or Corel' WordPerfect'). 
• Help try your case - with practice guides, court dockets. 1ury ,nstructions. insurance briefs. BriefTools and court rules. 
• Keep current in your field - w11h Insurance Litigation Reporter and Andrews Insurance Coverage Litigation Reporter 

For more information, please call 1-l!00-762-5272. ReglS1er to wm a FREE iPodl 
Visit www .westlawpractitioner.com for details. 
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