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“As a tax lawyer, | am faced with laws
that change constantly. ABICLEF
provides a forum where Alabama
lawyers share with each other not
only current developments in case law
and legislation but also current plan-
ning techniques and pitfalls. Each
year ABICLE provides outstanding
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current—and stay out of trouble.”

Melinda M. Mathews
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added value to Membership benefits through
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I. Kelly Fitzpatrick, American, 1888 - 1953

Alabama Foothills, 1938

Oil on canvas, 30 x 40 inches

Montgomery Museum of Fine Arts, Montgomery, Alabama; Gift of the artist 1938.9

Kelly Fitzpatrick lived in Wetumpka, and was the most important artist working in

central Alabama in the mid-twentieth cemtury. He is known for his brightly colored and
loosely painted landscapes such as Alabama Foothills, a depiction of the rolling topography
of his native Elmore County. Fitzpatrick received only minimal formal art training,

taking his inspiration from his appreciation of the French painters whose works he saw
while traveling in Europe-artists such as Paul Cezanne and Henri Matisse.
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We Protect The
Land Of America.

Travel across America and you'll see more land protected with title insurance

from the LandAmerica family of companies than from any other source.
We are where you need us, when you need us. % We're also the source
of an ever-expanding number of real estate services. % Qur people are
knowledgeable, professional and respond with foresight and innovation to
the changing needs of the real estate industry. % Whether your next
transaction is complex or simple, experience the LandAmerica difference.

For more information, visit our web site at www.landam.com.

Lawyers Title Insurance Corporation
Transnation Title Insurance Company

n I_ a n d A m e r i c a Commonwealth Land Title Insurance Company

LandAmerica Financial Group, Inc.
2200 Wooderest Place, Suite 330, Birmingham, AL 35209
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Bobby Segall

Get ready!

The carnival has
come to town.

Your favorite judges and judicial candi-
dates have entered the greased mud-
wrestling event, and there should be
some pretty entertaining scratching and
clawing (for votes}-no holds barred.
Yeah, it'll probably be (a little} more
sophisticated than in years past. 50 much
attention has been focused on the (crum-
my) way we select judges that dignified
candidates will attempt to preserve (sem-
blances of ) dignity. It won't work, but
vour friendly state bar' is trying to help.
In years past, the bar's help wasn't
needed as much as in this election year.

That's because the Alabama Supreme
Court, in 1998 and 2000,* caused Judicial
Campaign Oversight committees to be
formed. Those committees, totally lack-
ing in any real authority, nevertheless
answered candidate questions about the
propriety of particular campaign ads and
tactics and—on rare occasions-filed
administrative complaints against alleged
campaign perps. For reasons beyond my
capacity to grasp, but likely related o
supreme court seats presently in play, the
court has determined to stay out of the
campaign oversight business this year.

So has the bar, Well, not entirely. At the
urging of an army of (three) people (well,
lawyers), | appointed a task force to (1
hope) tell me what | already knew-—that
we desperately need to maintain some



level of decorum in judicial elections and
that a citizens’ judicial campaign oversight
committee is the ticket. | also asked the
task force if it determined that an over-
sight committee made sense, to facilitate
the formation of such a committee-and
to make that committee independent of
the har,

I'he conclusion reached by the task
force® was less than startling. It determined
that judicial candidates=all of them, from
the chief to the tiniest tenderfoot-should
practice what Chief Justice Nabers preach
5 in his new book.* Character does indeed
matter, and like 23 other states that have
some form of judicial campaign oversight,
Alabama needs a citizens' committee 1o
II.I'I]." make The Case For Character in the
conduct of judicial elections.

Appropriately inspired, the task force
has now facilitated the formation of a cit
izens’ judicial campaign oversight com-
mittee comprised of individuals—lawyers
and lay people-in whose character the
chief, and the rest of us, can easily
impose trust and confidence.* And, the
Oversight Committee is completely inde-
pendent of the bar and of the court. Tt
will neither take direction from, nor
report to, either one. Rather, in its effort
to preserve (or at least salvage) the
esteem in which our judiciary is held, it
will be guided only by principles of law,
ethics and good judgment. The role of
the committee is not as an enforcer, but
more as an urger and encourager,”
untainted by color of authority.

Admittedly, the committee is no cure
all. For the conduct of some judicial can
didates, there simply will be no solution.
A newspaper piece | read today (in early
January) convinces me of that. If [ read
the column by one of our presently sit-
HHF 'H:Ii'h'llh.‘ COFrt pustices Correc L[\', hl.'
(aka Associate Justice Tom Parker) lam-
basted his brethren and sisthren (or
whatever yvou call his sisters) on the court
for not knowingly and purposely ruling
contrary to binding United States
Supreme Court precedent.” And, His
Honor engaged in this bit of judicial
intemperance before announcing his

widely rumored candidacy for chief jus-
tice. Won't his campaign ads be colorful?
I can see it now: "My Rule of Law girly
and girly boy opponents don't have the

"konk” o overrule those dirtbag liberals
on the LS. Supreme Court. | say put the
Justice back in the position of Chief
Justice, Elect Me. I'll Disregard the Law.™

T]n: most difficult pmHums require Ll'u:

most Innovative responSes. Wi e s o i ok

k. 3 e
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* MISSISSIPPI VALLEY TITLE
*, « = INSURANCE COMPANY

[-B00-834 31688 www.mvi.com
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Continued from page 89

Fortunately, the Alabama Judicial
Campaign Oversight Committee remains
undeterred. Its work has already begun.
The committee, co-chaired by retired
Montgomery Circuit Judge William E,
Gordon and Judy Belk, a successful
Orange Beach businesswoman, has creat-
ed a pledge that encourages all candidates
for judicial office to conduct their cam-
paigns in a manner consistent with the
dignity and integrity of our judicial sys-
tem, to maintain the dignity of a judicial
officer, and to adhere to the highest ethical

To order copies
of the

ASB Fall 2005

Admittees

group photo and/or
family photos,
please contact
Robert Fouts,

Fouts Commercial

Photography, at
(334) 270-9409 or
photofouts@aol.com.
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standards. Yeah, I know. This committee
is a threat to take all the fun out of the
political season. After all, what's more
fun than a skunk following a guy in a
judicial robe across the television screen,
or than one appellate judicial candidate
screeching about another’s failure to
overrule a United States Supreme Court
decision?

I could go on, but Wade Baxley has
already complained that this column is
the President’s Page, not the President’s
Unending Ramblings. Anyway, you get the
picture, A Judicial Campaign Oversight
Committee can't help but help, and
Alabama has one—for which we can be
thankful and of which 1 believe we'll be
proud. I hope we'll also be proud of our
judicial candidates, especially those who
are elected. u

Endnotes

1. By “bar,” V'm refeming 1o your Alabama State Bar, That
bar {you know!, the ana that may publicly reprimand
you ff you publicly drink tog rmuch) will try 1o alleviste
the headaches you will sutfer from observing our par-
tisan, contested judicial elections. Patronizing your
other favonte bar (the one that will be offended if you
drink 100 little) may be more elfective

2. In 1998, Chiaf Justice Perry Hooper created a
Judicial Campsign Oversight Committee with Mark
Whita of Birmmngham as chair. in 2000, at the
requast of Chief Justice Hoaper, Montgomeny's [and
Balch & Bingham's) Maury Smith served as chair,

3 The task force included Mark White of Birmingharm's
Whita Amold law firm; retired Mantgomary Circuit
Judge William Gordon; Connia Barker of
Montgomeny'’s Capell & Howard law fiom; Carlos
Williams, the federal public detender for the
Southarn Distnct of Alabama; Robert Hutfaker of
Mantgomany’s Aushion Stakely law firm; retired
Court of Criminal Appeals Judge and former Judicial
Inquiry Comemigsion Chair William Bowen of
Bermingham;, Herman Watson of Huntswille’s Watson,
Jimengrson law firm; and formes Congressman Jack
Edwards of Mobile's Hand Arendall law firm

&, Drayton Nabers, The Case For Character

5 The Algbama Judicial Campaign Oversight
Committes includas co-chairs Judy McCain Belk of
(irange Beach and retired Judga William E Gaordon

of Maontgomery, (ther committes members include
William Bemard Barker, general manager of Cumulus
Broadeasting in Montgomany; Birmingham attomay
Laveada Morgan Battla; retired Court of Criminal
Appeals Judge and former Judicial Inguiry
Commission Chair William M. Bowen, Jr, Judge
John L. Carroll, dean of Cumbertand School of Law,
Decatur attomey Robert H. Hams; Dothan attormey
Alan C. Livingston; Macon County attormay Walter £
MicGomean; Ky Malone Scrugos. caresr educator and
community volunteer from Fort Payne; Reverend Karl
K. Stegall, senior minister of First United Methodist
Chareh in Montgomery, Staphanie DeFreess Walkes,
director of 5t. Stephen's Episcopal Preschool and
chamman of Brewtan City School Board; and Carlos
A Williams, federal defender for the Southem
District of Alabama

The Dversight Committee, of course, lilke you of me,
can fite complaints with the appropriate reguiatory
authority, the Judicial Inquiry Commission, in connec-
tion with judges runmng for a judicial office; and the
state bar in connaction with lawyers nunning for

judgeships,

In Roper v, Simmons, 543 LS, 551, 125 5.0t 1183
{2005}, the Supreme Court held that execution of
indwiduals who were under 18 years of aga at ime
of their capital crimes is prohibited by the Eighth and
Fourteenth Amendments 1o the Constitution of the
United States. Based on that decigson, the Alabama
Supreme Court had no choice but to reduca the sen-
tence of Aenaldo Adams, who had committed a capi-
tal crime when ha was 17 years old, to fifa without
panale.

.| don’t mean to suggest that Alabama has no place

for this kind of rhatoric. It does. t's callad the gover-
nor's race. We created this race years ago to enter-
tain ug evary four yaars in the fall (somatimes foot-
ball just isn’t anoughl. And, bacause the govemniors
race serves primarily as entertainment value, the
winners don't get to sarve in any position nearty as
impartant as judge. They only get to b govemor

Almost amyone-literally, amyone-can run for gov-
emar, even each of you. And, you not only can have
a history of promising to disregard the [aw and still
be part of that elsction, but also you can have been
kicked out of your previous office for actually having
daone so. Heck. to nm for govemor you can ba facing
trial. Even women can be successful [as long as ane
of their husbands has run before). And, as long as
you attempt to raisa taxes by a billion dollars in your
previous temm as governos, the media—and likaly
=il ignore anything nagative you do the rast of
your life. In short, running for governor is all about
thetoric and entertainment, and any kind of oversignt
committes in that context would be totally inappro-
prigte. Judicial elections should be differant.



BOB NOONE-

Entertainer Extraordinaire to perform July 13 at
Alabama State Bar Annual Meeting!

Bob Noone maintains a successful legal practice yet he manages
to step into the third person and parody the law lite around him
in a funny, thought-provoking manner which everyone enjoys.

For several years, he hosted “Legally Speaking,” a live radio legal

talk show, which provided humorous topics for his music.

Noone has been writing and performing music for over 20 years;
his venture into satirizing the realm of the legal world started
when he was in law school. Over the years he has performed his
distinctive brand of musical humor before thousands, meriting
standing ovations from convention participants.

RECENT REVIEWS/COMMENTS:

“Anyone having any experience with a lawyer can relate to Noone's show and the type of music
he performs. With beats ranging from rich, throaty jazz to the twangs of country guitars in the
track ‘Mommuas, Don't Let Your Babies Grow Up to Be Lawyers," this show s sure to amuse

everyone.”

“The best part of Bob’s music is that you don’t have to be
a legal eagle to enjoy it . . . but he does provide a needed
service to the profession—getting people to laugh at their
legal experiences. You certainly don’t have to be a lawyer
to enjoy Bob Noone's newest legal wanderings . . .

filled with witty, solid-sounding tunes ranging from a
parody on the McDonald’s hot coffee lawsuit to his
irreverent topic of *“When You Find Yourself Disbarred.

No sacred cows here.”

Mark your calendar now—for the 2006 Alabama State Bar Annual
Meeting, "RENEW. RELAX. RECONNECT." at the Hilton
Sandestin Beach Golf Resort & Spa on July 12-15. Then plan to
attend Bob Noone's hit performance on Thursday night, July 13—it

will bring a new meaning to the term RELAX!
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Hello-Goodbye

Welcoming New Staff Members and
Saying Farewell to Those Leaving

his past year we welcomed six new
Alabama State Bar staff members.

Those joining the state har staff
were Cathy Sue McCurry, David Russell,
Sam Partridge, Marcia Daniel, Anita
Hamlett, and
leremy Mclntire,
Sadly, we bid
larewell to Myrna
McHenry,
Kimberly
Barnhart, Milton
Muoss, Kim Oliver
Ward, and Gil
Kendrick.

Pariige

Memlien Acinium

Myrna McHenry
began working
with the state bar
part-time in 1993
and then moved to
full-time in 1996,
Throughout her
time here, Myrna
was a dedicated
and hard-working
staff member. She
worked in the
membership
department but
was always quick 1o
assist other depart-
ments when they
needed help, Emily
Farrior, who was
hired in 2003 was Faetae
promoted from pro
hac vice clerk o fill Myrna’s position as
membership assistant. We were delighted
that Cathy Sue McCurry was able to join
the staff 1o assume the responsibilities of
pro hae vice clerk.

After 14 vears of
service, Milton
Moss retired as
assistant general
counsel, Milt had
extensive experi-
ence as a private
practitioner and
served stints in Moz




Alabama and Alaska as an Assistant
United States Attorney before joining the
state bar staff. His extensive experience
will be missed, but we are pleased that
Sam Partridge has followed Milt as assis-
tant general counsel. He comes to the bar
from the Autauga County Districy
Attorney’s Office.

Kimberly
Barnhart joined
the bar’s commu-
nication depart-
ment a5 an assis-
tant in 2003. She
did an outstanding
job helping us
launch the bar's
new online directo-
ry. Although we
hated that Kimberly chose to leave after
only two years, we are proud that she
wanted to complete her college degree
and spend more time with her family. We
were very fortunate that Marcia Daniel
was available 1o become the new assistant
for the communications department,
after having worked for BASS for 15 years
before the company’s move to Florida,

Last May, David
Russell joined the
staff as our first
full-time Web site
administrator.
David and his wife
moved last month
[ (4] PUTrsUE 8 won-
derful opportunity
in Washington,
13.C, In his short
time here, David did a great deal to make
the ASB Web site (www.alabar.org) more
user-friendly and a better tool for bar
members and the public. By the time this
issue goes Lo press,
Amy Shell will have
joined the ASB as
the new Web site
administrator,

Kim Oliver
Ward served for
ten years before
leaving last July.
Kim initially

B

Fusne!

served as the director of the Volunteer
Lawyers Program prior to moving the
MCLE department. Kim's decision to
spend more time with her two sons and
husband, Robert, who is a Montgomery
attarney, was understandable, We were
very fortunate that Anita Hamlett was
willing to move to Montgomery and

assume the reins as director of the MCLE

department following Kim's departure,
She was no stranger to the field of con-
tinuing legal education. She worked at
the Alabama Bar Institute for CLE for a
number of years, most recently as its
associate director, Consequently, Anita
was able to hit the ground running as
soon as she arrived.

Alter 15 vears of devoted service, Gil
Kendrick retired as assistant general
counsel. Prior to coming to the bar, Gil
had established his reputation as an

excellent lawyer,
both in govern-
ment service as an
assistant altorney
general and in pri-
vate practice. | am
pleased to report
that Jeremy
Mclntire recently
joined the bar stall
as assistant general
counsel, He previously worked in the
attorney general’s office.

Myrna, Milt, Kimberly, Kim, Gil, and
David represent more than a half century
of combined bar service, Their experience
will be missed, but we are confident that
cach of our new staff members—Emily,
Sam, Cathy Sue, Marcia, Anita, Jeremy, and
Amy-will render the same dedicated serv
ice 1o the state bar as their predecessors, B

Kok
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Judicial Award of Merit

The Board of Bar Commissioners of the Alabama State Bar will receive nominations for
the state bar’s Judicial Award of Merit through March 15, 2006. Nominations should be pre-
pared and mailed to:

Keith B. Norman, secretary

Board of Bar Commissioners

Alabama State Bar

P.O. Box 671

Montgomery, AL 36101-0671

The Judicial Award of Merit was established in 1987. The award is not necessarily an
annual award. It must be presented to a judge who is not retired, whether state or federal
court, trial or appellate, who is determined to have contributed significantly to the adminis-
tration of justice in Alabama. The recipient is presented with a crystal gavel bearing the
state bar seal and the year of presentation,

Nominations are considered by a three-member committee appointed by the president of
the state bar, which then makes a recommendation to the board of bar commissioners with
respect to a nominee or whether the award should be presented in any given year.

Nominations should include a detailed biographical profile of the nominee and a narra-
tive outlining the significant contribution(s) the nominee has made to the administration of
justice. Nominations may he supported with letters of endorsement.

Notice of Election

Notice is given herewith pursuant to the Alabama State Bar Rules Governing Election and
Selection of President-Elect and Board of Commissioners,

Elected Commissioners

Bar commissioners will be elected by those lawyers with their principal offices in the fol-
lowing circuits: 2nd; 4th; 6th, place no. 2; 9th; 10th, place no. 1, place no. 2, place no. 5,
place no. 8, and place no. 9; 1 2th; 13th, place no. 2; 15th, place no. 2 and place no. 6; 16th;
20th; 23rd, place no. 2; 24th; 27th; 29th; 38th; and 39th.

Additional commissioners will be elected in these circuits for each 300 members of the state
bar with principal offices herein. The new commissioner petitions will be determined by a
census on March 1, 2006 and vacancies certified by the secretary no later than March 15, 2006.

All subsequent terms will be for three years.

Nominations may be made by petition bearing the signatures of five members in good
standing with principal offices in the circuit in which the election will be held or by the
candidate’s written declaration of candidacy. Either must be received by the secretary no
later than 5 p.m. on the last Friday in April (April 28, 2006).

Ballots will be prepared and mailed to members between May 1 and May 15, 2006, Ballots
must be voted and returned to the Alabama State Bar by 5 pum. on the last Friday in May
(May 26, 2006).



United States District Court,
Northern District of Alabama,
Birmingham

VACANCY ANNOUNCEMENT

Position Title: Clerk of Court
Salary Range: $134,867-$146,800 (5P 17)
Application Closing Date: March 31, 2006

NATURE OF THE POSITION

The Clerk of Court is appointed by the judges of the Court.
This is a high-level management position that functions under
the direction of the chief judge of the United States District
Court. The Clerk of Court is responsible for managing the
administrative activities of the Clerk’s office and overseeing the
performance of the statutory duties of the office. Included
among the responsibilities are policy implementation and mon-
itoring, long-range planning, budgeting, financial management,
automation, human resource management, property procure-
ment and management, and public relations.

QUALIFICATIONS

A minimum of ten years of progressively responsible adminis-
trative experience in public service or business which provides a
thorough understanding of organizational, procedural and
human aspects in managing an organization. At least three of the
ten years’ experience must have been in a position of substantial
management responsibility. Applicants also must have an under-
standing of automated systems, have administrative abilities and
possess strong leadership and interpersonal skills.

EDUCATIONAL SUBSTITUTIONS

A bachelor’s degree from an accredited college or university
may be substituted for three years of general experience,
Completion of a two-year master’s degree program (60 semes-
ter hours or 90 quarter hours} in an accredited university (or
completion of a Juris Doctor Degree) may be substituted for
two years of general experience.

INFORMATION FOR APPLICANTS

The United States District Court is part of the judicial branch
of the United States Government. Court employees are not
included in the Government's civil service classification. They
are, however, entitled to similar benefits as other federal
employees, including paid vacation, sick leave, choice of health
benefit plans and participating in the Federal Employees’
Retirement System. This position is subject to mandatory elec-
tronic fund transfer participation for payment of net pay. The
best qualified applicants will be invited for interviews.
Applicants selected for interviews will be responsible for paying
for expenses, including travel, associated with the interview.
Relocation expenses are currently not available for the selected

candidate. As a condition of employment, the selected candi-
date must successfully complete a ten-year background investi-
gation and every five years thereafter will be subject to an
updated investigation similar to the initial one.

APPLICATION PROCEDURE

Qualified persons are invited to submit a detailed resume
including educational, work and salary history as well as a narra-
tive statement, not to exceed two pages in length, addressing the
applicant’s ability to plan and implement the most effective use of
resources, both human and financial: to achieve objectives; to
interpret, understand and implement the policies of the Court; to
interact with various types of people including superiors, peers,
subordinates and the public; and the applicant’s basic manage-
ment philosophy. Letters of recommendation are desirable. All
applications must be received by 5 p.m. on March 31, 2006.

Please submit application materials in an envelope marked
confidential. No phone calls.

Clerk, U.S. District Court
1729 5th Avenue North
Birmingham, AL 35203
Attention: Personnel Specialist

The United States District Court is an Equal Opportunity
Employer,

Local Bar Award of Achievement

The Alabama State Bar Local Bar Award of Achievement rec-
ognizes local bar associations for their outstanding contribu-
tions to their communities. Awards will be presented during the
Alabama State Bar’s 2006 Annual Meeting, July 12-15, at
Sandestin.

Local bar associations compete for these awards based on
their size-large, medium or small.

The following criteria will be used to judge the contestants
for each category:

+ The degree of participation by the individual bar in

advancing programs to benefit the community;

* The quality and extent of the impact of the bar’s participation

on the citizens in that community; and

* The degree of enhancements to the bar’s image in the com-

munity.

To be considered for this award, local bar associations must
complete and submit an award application by June 1, 2006. For
an application, contact Ed Patterson, ASB director of programs,
at (800) 354-6154 or (334) 269-1515, or download one from
the ASB Web site, www.alabar.org.

{(Continued on page 96)
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WRITING COMPETITIONS

The Warren E. Burger Writing Competition, designed to
encourage outstanding scholarship “promoting the ideals of excel-
lence, civility, ethics apd professionalism within the legal profes-
sion, invites judges, lawyers, professors, students, scholars, and
other authors to participate in a competition by submitting an
original unpublished essay of 10,000 and 25,000 words on a topic
of their choice addressing issues of legal excellence, civility, ethics
and professionalism, Material submission date is June 15, 2006.
The winner will be announced September 1, 2006 and will receive
a cash prize of $5,000, and the winning essay will be published in
the Soueh Carolina Law Review, The prize will be presented to the
author October 21, 2006 at the American Inns of Court annual
Celebration of Excellence at the United States Supreme Court.
{Other submitted works may also be eligible for the law journal
publication or featured in The Bencher, the national magazine of
the American Inns of Court.) Rules may be downloaded at
wwwinnsafcourt.org Click “Awards”™ and then "Burger Writing
Prize.” For additional information, contact Cindy Dennis at (800}
233-3590, ext, 104, or cdennis@innsofcourt.ore,

SEAK, Inc. announces the Fifth Annual National Fiction
Writing Competition for Lawyers. The format is a short story
or novel excerpt in the legal fiction genre, not to exceed 2,500
words, This submission should be typed and sent to SEAK, Inc.,
Attention: Steven Babitsky, P O, Box 729, Falmouth, MA 02541
by June 30, 2006. The top three entries will be awarded, with
the winner receiving $1,000 cash plus lunch with Lisa Scottoling

CIlL. I

COURSE SEARCH

The Alabama Mandatory CLE Commission continually
evaluates and approves in-state, as well as pationwide, pro-
grams which are maintained in a computer database. All are
identitied by sponsor, location,
date and specialty area, For a
listing of current CLE
opportunities, visit the ASH
Web site, www.alaharorg/dle.
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and Stephen Horn on October 21, 2006 at the Sea Crest Resort,
Falmouth, Massachusetts, Notice of the winner will be sent to
over 100 New York literary agents and to the Associated Press,
For more information, contact Kevin |. Driscoll at (508) 548-
4542 or kevindriscoll@verizon, net.

WILLIAM D. SCRUGGS, JR.
SERVICE TO THE BAR AWARD

I. There is herchy established a William D. “Bill” Scruggs Jr.
Service Award.

2. The purpose of this award is to honor the memory and the
accomplishments of William [, "Bill” Scruggs, Ir. and to
encourage the emulation of his deep devotion and service to
the Alabama State Bar by recognizing outstanding, long-
term service by living members of the Bar of this state to the
Alabama State Bar as an organization.

3. This award shall be granted, from time to time, by the Board
of Bar Commissioners of the Alabama State Bar upon report
of the award committee as described below. There is no
requirement that this award be presented on an annual basis
or that it be limited to one recipient a year.

. The William D. “Bill" Scruggs, Ir. Award Committee shall be a
committee of the Alabama State Bar consisting of the following:
{a) President-elect of the Alabama State Bar;

() Executive Director of the Alabama State Bar;

(c) General Counsel of the Alabama State Bar; and

(d) Two members of the Alabama State Bar Board of Bar
Commissioners appointed by the president who have a
minimum of six years of total service as a member of the
Board of Bar Commissioners, though not necessarily
consecutively,

5. The commitice shall submit, at least 30 days prior 1o the
annual meeting of the Alabama State Bar, to the Board of
Bar Commissioners Executive Committee of the Alabama
State Bar, a repart setting out the name or names of such
person or persons that the committee recommends as a
recipient of the award for that year. If the committee does
not choose to present the award in a given vear, this fact
shall also be reported.

6. The presentation of the award shall be made during the
annual convention of the Alabama State Bar in such manner
as the president deems most appropriate.

7. The award shall consist of an appropriate plaque to be present-
ed ta each recipient and enrollment of the name of each recip-
fent on a permanent plaque displayed at the Alabama State Bar
building.

For an application, contact Keith Norman, ASB executive
director, at (800) 354-6154 or (334) 269-1515, or download one
from the ASB Web site, www.alabar.org. The deadline is March
15, 2006 for submitting an application. [ |



LEADERSHIP FORUM 11

Twenty-Four Hour Orientation Session
and Retreat for Future Leaders

n orientation session and overnight retreat for the
A Leadership Forum 11 class was held January 26-27 at the

NorthRiver Yacht Club and the Westervelt Warner Lodge
in Tuscaloosa. The diverse group of 30 young lawyers selected for
participation in the 2006 Forum had a chance to get acquainted
in a relaxed, quict setting away from busy offices and schedules.
Thursday evening activities included a private dinner, a “town
hall meeting” with a panel of distinguished judges and lawyers
and an informal reception. Friday morning the class heard from
the Hon. Walter Maddox, the mayor of Tuscaloosa, on "The Role
of Lawyers in Community,” and then the lawyers participated in
an interactive exercise in the language of leadership led by Dr.
John R. Dew, director of Continuous Quality Improvement and
Planning at the University ol Alabama. A private luncheon and
closing session were held in the Harborview Room of the Yacht
Club. Four all-day sessions held at the Alabama State Bar include Members of te |sadershm Forum Y clars aschange ifeas and share 2 laugh dunng the January
“Principles of Leadership” (February 24), “Leadership through ey
Service” (March 31}, “Fthics, Justice and Values™ (April 21) and

“Professionalism” (May 18), with a graduation banquet the lawyers for leadership in the state bar as well as in Alabama com-
evening of May 18. The ASB Board of Bar Commissioners has munities at large, Alyce Spruell of Tuscaloosa and Tripp Haston
heartily endorsed the development of a new generation of of Birmingham are co-chairs of the 2006 planning committee. B

ALABAMA STATE BAR LEADERSHIP FORUM CLASS OF 2006

Onwistopher F Abel  Privata Practice -, Gadsden Champ Lyons, Il Lyons, Kittrell, Rowan & Hom  Bimingham
F Wendell Allan Bradley Aantfose BWhite  Birmingham Foster F Marshall  Assistant District Atomey Anniston

A Viermon Bamett, V. Deputy Legal Advisor-Gavernor Montgomery Kim B. Martin Bradiey Avant Rose & White Hurttsvilla
Robert E Banle Battle, Fleenor Green, Winn & Clemmer  Bimirgham Robert G. Methvin, Jt. McCallum, Methvin & Torrel Birminghar
Bramon ). Buck  Maynar, Cooper & Gale Bamingbam | Matihew C Mier _ Hare, Wynn, Newsil & Newton  Bimingham
Tracy W. Cary Morris, Cary, Andrews, Talmadge & Jones  Dathan Julie §. Moody Albrittons Ciifton Alverson Moody & Bowden  Andalusia
Shayana B. Davis Johnston Baron Proctor & Powedl Birmingham Joseph E. Poweil Soruel| & Powall Narthport
Helen Kathrm Downs  Johnston Banon Proctor & Powell Birmingham Thomas A Radney  Fladney & Radney Alpaander City
Missy H, Hibbett  Ashe & Wright Tascumbia Patrick Safton Sassar. fofton, Stidham & Sefton Montgomery
Jomosl teghor W Lightioos sk S Whve:  Dlieghem Aomen Ashiey Shaul _ Beasiey, Allen, Crow, Methvin, Portis & Miles  Montgomery.
Wyredall A lvey Maynard, Cooper & Gale Biminghom | PameiaB Siate  SisieKemedy i Montgomery
B Kaith Jackscn Riley & Jackson Birmingham . Brian Smith Private Practice . \Ningeen.
Tracia B Lea Privata Practica Mohila Sandra |. Speakman  Assistant Attomey Genaral Macitgormary
Tiara W, Lockett Carr Allison L Daphne Ajdos L Vance Starmes & Atchison Bimingham
Jonathan M. Lusk  Lusk & Lusk Gumersalle | JonG Waggoner  Counsel to Aubum Univasity President Aubum
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JUDGE CAIN J. KENNEDY

Judge Cain ). Kennedy, a dis-
tinguished judge, lawyer and
Navy captain, died in Mobile
May 20, 2005 at the age of 68,

ludge Kennedy, a native of
Thomaston, graduated from
California State University in
Los Angeles in 1966 with a B.A.
degree, and in 1967 completed
his graduate studies. Judge
Kennedy graduated from
George Washington University-National
Law Center in Washington, [3.C. in 1971
and, thereafter, began the practice of law
in Selma as the legal counselor for
Southwest Alabama Farmers'
Cooperative, In 1973, Judge Kennedy
began practicing in Mobile with the firm
of Crawford & DMacksher, and in 1974,
became a partner of the firm. From 1975
to 1979, he was a partner in the firm of
Kennedy, Wilsan & Davis,

In 1974, Judge Kennedy was elected 1o
the Alabama House of Representatives,
and in 1974, was re-elected. In the house
of representatives, he served as chairman
of the Committee on Insurance and as a
member of the Committee on Rules and
the Judiciary Committee. In 1976 and
1978, he was elected to the Alabama State
[Democratic Executive Committee. In
1976, he was a delegate at the
Democratic National Convention,

In 1979, Governor Fob James appoint-
ed Judge Kennedy to circuit court judge
in the Domestic Relations Division of
Mohbile County. This appointment made
Jjudge Kennedy the first African-
American o serve as a circuit court judge
in the state of Alabama. In 1982, he was
elected to continue to serve as circuit
court judge, and was re-elected in 1988
and 1994, In 1998, Judge Kennedy retired
from the bench. After retiring, he formed
the firm of Kennedy, Bell & Adam,

Judge Kennedy enlisted in
the U.5. Navy in 1955. His
combined active and reserve
duty was in excess of 40 years,
He attended the Naval War
College in Newport, Rhode
Island and retired from the
Navy in 1997 with the rank of
captain.

Judge Kennedy was a mem-
ber of the Alabama State Bar,
District of Columbia Bar, U.S. District
Court for the Southern District of Alabama,
LS. Fifith Circuit Court of Appeals, and
LS. Court of Appeals for the Armed
Forces, He was a member of the American
Bar Association, Naval Reserve Association,
American Judicature Soctety, American
Association of Trial Lawyers, National Bar
Association, Vernon Z Crawford Bay Area
Bar Association, National Naval Officer
Assacation, and Reserve Officers
Association. He was chairman of the
Friends of the Library-Prichard, Alabama
and Sickle Cell Disease Association of
America, and on the board of directors for
the Alabama Assocation for Sickle Cell
Disease, Sickle Cell Assoctation-Gulf Coast,
Comprehensive Sickle Cell Center-USA,
Prichard Federal Credit Union, Penelope
House of South Alabama, Volunteers of
America, and Association of Family and
Congciliation Courts, and a member of Mt
Sinai Missionary Baptist Church in
Whistler, Alabama.

Judge Kennedy left surviving him his
wife, Brenda |, Kennedy; two children,
Celestine Carrie Johnson Kennedy and
Hichard Arthur Johnson Kennedy; three
brathers, Marcus Kennedy, Cleophus
Kennedy and John Kennedy; and two sis-
ters, Fannie K. Woodson and Essie M,
Kennedy.

—Beth Rouse, presidem,
Mobile Bar Association



WiLLIAM H. BRIGHAM

William H. Brigham, a
prominent and highly respect-
ed member of the Mobile Bar
Association, died August 4,
2005.

Brigham was born in
Lincoln, linois on March &,
1926. After his graduation
from high school in 1942, he
entered the Army College
Program, upon the comple-
tion of which he was commissioned as an
officer in the United States Army and
served overseas in the European
Occupation at the end of WWIL,

When he completed his military serv-
ice, he graduated from the University of
llinois with a degree in engineering.
Subsequently, he moved to Alabama,
which he always called “God's Country.”
He moved to Mobile County to pursue

his lifetime ambition, dairy
farming.

In 1953, he married Carol
Thomas and together they con-
tinued to operate a large dairy
farm in western Mobile County,
until he entered the University
of Alabama School of Law. After
graduation and a short period
of private practice, Brigham
accepted the position of assis-
tant city attorney for the City of Mobile,
During that time, he performed outstand-
ing service for the benefit of the city, spe-
cializing in improving the numerous con-
tracts into which the City of Mobile had
entered in prior years, He served as assis-
tant city attorney for 32 vears, at which
time he retired. During his active service as
an outstanding city attorney and after his
retirement from the city, he continued to

work on his dairy farm until the time of
his death.

Brigham was active in various civic
maiters and was a longtime member of
the Episcopal Church. He was prede-
ceased by his wile, Carol Thomas
Brigham; his son, Dr. Thomas Erwin
Brigham; and a grandson, Madison
Thomas Brigham. He is survived by his
daughter, Robin B, Thetford, a member
of the Mobile Bar Association; his son,
William H. Brigham, Jr.; his daughter,
Larkin B, Summer; his daughter-in-law,
Susan Harrold Brigham; and nine devot-
ed grandchildren. He is also survived by
his brother, Erwin R. Brigham, and his
sisters, Jane B. Gamble, Frances B,
Johnson and Robin B. Mayer, together
with many nieces and nephews.

~Beth Rouse, president,
Muobile Bar Association

JUDGE ROBERT G. KENDALL, III

Robert G. Kendall, 111, pre-
siding judge of the Thirteenth
Judicial Circuit and a member
of the Mobile Bar Association,
died October 20, 2005.

Judge Kendall was born in
Evergreen on November 15,
1939, the son of Robert
Gordon Kendall, Jr. and Mary
Watson Kendall. He attended
public schools in Evergreen,
and graduated from the University of
Alabama and the University's School of
Law. In law school, Judge Kendall was a
member of the Board of Editors of the
Alabama Law Review.

After graduation, Judge Kendall served in
the United States Army from 1963 to 1965
as an infantry officer. Following his dis-
charge from the Army, he was appointed
law clerk 1o the Hon. John L. Goodwyn of
the Supreme Court of Alabama, He entered
private practice in Mobile as an associate,
and later as a partner, in the firm ultimately
known as Johnston, Johnston & Kendall.

From 1968 through 1971, he served as a
part-time U.S. Magistrate for the Southern
District of Alabama. He was appointed cir-
cuit judge, by Governor George C. Wallace,

for the Thirteenth Judicial
Circuit in 1984 and was re-
elected without oppasition in
1986, 1992, 1998 and 2004. He
was selected by his fellow
judges to serve as presiding
judge in 1999, a position he
held until his death,

Judge Kendall served the
MBA as president of the Young
Lawyers' Section and as secre-
tary and Executive Committee member,
and served the Alabama State Barasa
member of the Board of Bar Examiners.
He served his colleagues on the bench asa
member of the Board of Directors of the
Alabama Association of Circuit Judges,
beginning in 1995, and as secretary-treas-
urer and vice-president before assuming
the presidency of that organization in
2003-04. He served the citizens of Alabama
as a judge on the Alabama Court of the
Judiciary, as chair of the Mobile County
Judicial Commussion and as a member of
the Alabama Criminal Justice Information
Center Commuission. He was honored in
2004 as the recipient of the Howell T.
Heflin Award presented by the Mobile and
Baldwin County bar associations,

Judge Kendall was also renowned for
his superior intellect, legal mind and
extraordinary wit. It was often remarked
that when he entered the courtroom, he
was the brightest person present. He was
a great sportsman who loved the out-
doors. He enjoyed the reputation as an
extraordinary wing shot and was a skilled
angler who loved the challenge of fly
fishing.

Judge Kendall was a lifelong Democrat
whose knowledge of politics was well
respected and whose advice was widely
sought.

He was a member of 5t. Andrews
Episcopal Church and Christ Church
Cathedral.

Judge Kendall is survived by his moth-
er; his wife, Mary Van Brussel Kendall;
three children, Dr. Lee Kendall Metcalf,
Mary Margaret Kendall Bailey, esq. and
Kathryn Kendall Travis; his sister, Zilda
Kendall Christopher; his brother, Bill
Kendall; and seven grandchildren (1o
whom he had, at times, affectionately
referred to as his cousins); and his faith-
ful hunting dog, Bo.

—Beth Rouse, prestdent,
Mobile Bar Assoctation
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HENRY BUCK FONDE

Henry Buck Fonde, a distin-
guished member of the Mobhile
Bar Association, died May 24,
2005 at the age of 90.

Mr. Fonde attended the
University of Alabama School of
Commerce and Business
Administration and graduated
from Chattanooga College of
Law. He continued his education
at the University of Alabama
School of Law. In 1943, Mr. Fonde volun-
teered for service in the ULS. Anmy.
Following his graduation from Officer
Candidate School as a licutenant, he was
assigned to the 69th Infantry Division in
Germany. He was the recipient of two

Barnes, Charles Henry
Clanton
Admitted: 1963
Died: October 28, 2005

Beumer, Joseph Henry
Huntsville

Admitted: 1956
Died: October 3, 2005

Davis, Robert Chandler
Gadsden
Admitted: 1993
Died: October 3, 2005

Hamner, Jodie Pinnell
Roanoke
Admitted: 1993
Died: December 7, 2005
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Bronze Stars with citation for
bravery and the Purple Heart.
Mr. Fonde served the U.S.
Air Force as an attorney with
the Judge Advocate General in
a variety of capacities, includ-
ing Air Material Command at
Brookley Air Force Base in
Mobile and Air Force Systems
Command at Eglin Air Force
Base in Florida. Upon retire-
ment, Mr. Fonde was commended with
the citation for outstanding service as chief
of the Contracts and Patents Division of
the Office of the State Judge Advocate.
Mr. Fonde was recognized in 1999 by
the Alabama State Bar for his dedicated

Jernigan, Clarence Earl
Mobile
Admitted: 1968
Died: July 28, 2005

Murphy, Alberta Brown
Tuscaloosa
Admitted: 1953
Died: May 11, 2005

Paulk, Flora Nell
Ozark
Admitted: 1979
Died: November 13, 2005

Porter, James Herrin, Jr.
Gulf Shores
Admitted: 1965
Died: January 25, 2005

service 1o the nation, state and commu-
nity for more than 56 years. He wor-
shiped at St. Paul’s Episcopal Church and
Dauphin Way United Methodist Church
of Mobile and the Church of the Good
Shepherd of Cashiers, North Carolina,
Mr. Fonde was predeceased by his wife

of 56 years, Polly Thompson Fonde, and
recently by his wife, Anne Bolling Fonde,
and by his sister, Mary Elizabeth Fonde
Bixler. He is survived by his son, Henry
Buck Fonde, Ir. of Jacksonville, Florida
and his brother, John Phillip Fonde of
Mobile. He also leaves four grandchildren
and one great-grandson.

—Beth Rouse, president,

Mobile Bar Association

Rhea, Clarence Frost
Gadsden
Admitted: 1948
Died: December 27, 2005

Sheppard, Elizabeth Ann
Homewood
Admitted: 1999
Died: May 22, 2005

Steakley, L.].
Huntsville
Admitted: 1950
Died: April 28, 2005

Trawick, George Howard
Ariton
Admitted: 1984
Died: December 7, 2005
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PRACTICE

Now Available! MATTERS
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Bar Briefs

+ An endowment has been established at
the University of Alabama School of
Law Foundation to fund a scholarship
in memory of Mobile Circuit Judge
Robert G. Kendall, IT1 who died
October 20, 2005 after a year-long battle
with cancer. Judge Kendall served as a
circuit judge in Mobile County begin-
ning in 1984, and was presiding judge
from 1999 until the date of his death.
(See memorial on page 99, )

Contributions to the scholarship
should be made payable to the
“University of Alabama School of Law
Foundation” and mailed to Cynthia
Almond, University of Alabama School
of Law, Box 870382, Tuscaloosa 35487-
0382, Note on your contribution that it
is for the Judge Robert G. Kendall, 111
Scholarship. Contributions are fully
tax-deductible. L] Kendail
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Disbarments
+ Gadsden attorney John David Floyd was

disbarred from the practice of law in the
State of Alabama effective November 7,
2005 by order of the Alabama Supreme
Court. The supreme court entered its
order based upon the decision of the
Disciplinary Board of the Alabama State
Bar. The Disciplinary Board’s order was
based on a Request for Disbarment by
Consent filed by Floyd pursuant to Rule
23, Alabama Rules of Disciplinary
Procedure. Floyd's consent to disbarment
was based on his having been found
guilty in the United States District Court
for the Northern District of Alabama on
four counts of tampering with a witness,
violations of 18 US.C. §1512(b)(1).

| Rule 23; Pet. 03-02 and ASB nos. 00-
65(A), 03-40(A) and 03-79(A)]

The Alabama Supreme Court adopted
the order of the Disciplinary Board,
Panel I1, disbarring former Birmingham
attorney Katrina Mu'Min from the
practice of law in the State of Alabama,
effective October 27, 2005. In ASB No.
98-071(A}), MuMin was found guilty of
violating Rule 3.4(c) |Fairness to
Opposing Party and Counsel|, Alabama
Rules of Professional Conduct, arising
from her obligation to make restitution.
In ASB No. 95-359(A), Mu'Min had
entered a guilty plea, which resulted in a
public reprimand with general publica-
tion and was to make restitution of
$3,000. Mu'Min only paid $700 of the

$3,000, and then abandoned the obliga-
tion. On May 13, 1998, Mu'Min entered
into a sworn agreement with the ASB
Client Security Fund to repay, in the
form of $100 installments, a total of
$1,400 of that obligation. Mu'Min was
also found guilty of violating Rule
8.4(g), [Misconduct], Alabama Rules of
Professional Conduct. In ASB No. 02-
163(A), Mu'Min was convicted of vio-
lating rules 5.3, [Responsibilities
Regarding Non-Lawyer Assistants|, and
8.4(c), and (g), [Misconduct], Alabama
Rules of Professional Conduct. Mu'Min
represented the wife in a divorce pro-
ceeding. She filed or caused to be filed, a
notarized "Answer and Waiver” on
behalf of the husband, who, at the time,
was incarcerated in a state prison. Both
the signature of the husband and the
notarial acknowledgement by an
employee of Mu'Min were false. Another
notarial acknowledgement on an addi-
tional affidavit of the husband, relating
to child support, was also false, and was
filed by Mu'Min in the domestic pro-
ceedings. In ASB No, 03-234(A),
Mu'Min was convicted of violating rules
1.15(b), [Safekeeping Property], 8.4(b),
8.4(c), 8.4(d), and 8.4(g), |[Misconduct],
Alabama Rules of Professional Conduct.
Mu'Min represented a minor in a per-
sonal injury case, and as part of a court-
approved settlement (which, among
other things, established Mu'Min's fee],
set aside the sum of $7,000 from the set-
tlement to pay a compromised amount
on a hospital bill of some $13,141.



Mu'Min did not pay the hospital debt,
but converted the §7,000 1o her personal
use. Eventually, Mu'Min agreed with the
mother of the minor child to repay the
diverted funds, but paid only one
installment of $400 in April 2003, The
failure to pay the hospital settlement
exposed MuMin's client and her mother
to collection proceedings for the entire
§13.141. Mu'Min was also ordered to
make restitution to the Alabama State
Bar Client Secunty Fund in the sum of
$1,400 and restitution to the mother of
the minor child in the amount of
§7,000, to be paid through the Alabama
State Bar. Prior discipline consisting of
three private reprimands and one public
reprimand without general publication
was considered. Mu'Min was assessed all
costs incurred during the disciplinary
proceedings, [ASB nos. 98-071(A), 02-
161(A), 03-234(A) and Rule 22|

Birmingham attorney Derek Maurice
Quinn was disbarred from the practice
of law in the State of Alabama effective
October 25, 2005 by order of the
Alabama Supreme Court. The supreme
court’s order was based upon the deci-
sion of the Disciplinary Commission
under Rule 22, Alabama Rules of
Dhsciplinary Procedure, that Quinn be
disharred. The Disciplinary Commission
based its decision on a finding by the
Disciplinary Board that Quinn had been
convicted of a serious crime. Quinn was
admitted to the practice of law in the
State of Alabama on September 28,
2001. Shortly thereafter, Quinn hosted a
Halloween party at his home, attended
maostly by teenagers, some as young as
13 to 14 years old. During the party,
Quinn was videotaped smoking a mari-
juana “blum” and handing it to minors
to smoke. The videotape also showed
several minors who appeared to be
drunk and/or “high.” The videotape was
impounded that night by deputies dur-
ing an inventory scarch of a vehicle that
had been stopped because it was being
driven erratically. Although the male
driver of the vehicle fled, two 14-year-
old female passengers were taken into
custody. The deputies played the video

tape and subsequently attemptad to
contact the girls’ parents. One of the
girls identified Quinn as her father—he
was not. Quinn appeared at the police
station and identified himself as the
father of one of the girls. Deputies
immediately recognized Quinn as the
adult male in the videotape distributing
marijuana to the minors because he was
wearing the same clothes he was wear-
ing in the videotape. Quinn pled guilty
to contributing to the delinquency of a
minor based upon the underlying
offense of distribution of a controlled
substance. |For a thorough discussion of
this case see Alabarna State Bar v. Derek
Maurice Quinn, [ Ms, 1030869, August
26,2005, So.2d ___ , (Ala. 2005).
| Rule 22; Pet. 02-02; BDA No, 03-01)

Suspensions

* Russellville attorney John Frederick
Pilati was suspended from the practice
of law in the State of Alabama by order
of the Alabama Supreme Court for a
period of three years, effective October
24, 2005, with credit to be given for
time served since the imposition of the
interim suspension on June 3, 2004,
The supreme court entered its order
based upon the decision of the
Disciplinary Commission of the
Alabama State Bar. Pilati entered a con-
ditional guilty plea to violations of
rules 8.4(a), 8.4(b) and 8.4(g), Alabama
Rules of Professional Conduct. Pilati pled
guilty in the United States District
Court for the Northern District of
Alabama to one count of making a false
statement to the FBI in violation of 18
US.C. $1001. [ASB No. 04-165(A)]

* On June 24, 2005, an order was entered

interimly suspending the license of Pell
City attorney Tommie Jean Wilson.
This order was based upon a petition of
the Office of General Counsel and
accompanying affidavit. Wilson provid-
ed false testimony to the Office of
General Counsel when she initially
indicated that she had a trust account
and later denied having a trust account.
During the Office of General Counsel's
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investigation, a trust account was dis-
covered. However, it was opened for
only a month, from July 2004 until the
end of August 2004. During that time,
she had two overdraft charges for insuf-
ficient funds. On July 1, 2005, Wilson
petitioned the bar for a dissolution or
modification of the interim suspension.
Wilson entered a guilty plea in which
she agreed to a private reprimand, par-
ticipation and compliance with the
Alabama Lawyer Assistance Program
and the Law Office Management
Assistance Program and probation for
one year, during which she would pro-
vide monthly reports to the Office of
General Counsel. On July 15, 2005, an
order was entered with the above-refer-
enced conditions. Wilson filed a modifi-
cation request regarding her probation,
requesting that she not be required to
comply with the Alabama Lawyer
Assistance Program. On September 20,
2005, a hearing was held regarding the
bar’s August 5, 2005 petition to revoke
the Order of Probation. Panel V of the
Disciplinary Board found Wilson not in
compliance with the previous order and
ordered that Wilson's license be sus-
pended for a period of 91 days. Wilson
filed an appeal on October 3, 2005. On
October 31, 2005, Wilson filed a motion
1o dismiss her appeal, which was grant-
ed on November 1, 2005. On December
13, 2005, the Supreme Court of

Alabama entered an order suspending
Wilson for a period of 91 days, effective
December 13, 2005. |Rule 20(a), Pet.
05-07; BDA 05-01; ASB No. 05-79(A )]

Public Reprimands

* Tuscaloosa attorney John Alan Bivens
received a public reprimand with gen-
eral publication on December 2, 2005
for violations of rules 1.3 and 1.4(a),
Alabama Rules of Professional Conduct.
Bivens accepted a $12,500 retainer to
represent a client in a sex discrimina-
tion case against her employer. Bivens
did not file a response to the defen-
dant's Motion for Summary Judgment,
nor did he communicate with his
client about the matter. After summary
judgment was entered against his
client, Bivens filed a motion to recon-
sider, which was subsequently denied.
Bivens did not notify the client that her
lawsuit had been dismissed until three

months later. Bivens did not reasonably

communicate with his client about the
case, did not devote sufficient time to
investigate and prepare the case, and
was generally inattentive to the client
and her case. [ASB No. 03-69(A)]

= On October 21, 2003, Birmingham
attorney Marshell Rena Jackson received
a public reprimand without general
publication for a violation of Rule 1.1,
Alabama Rules of Professional Condurt.,

The reprimand was in connection with a
matter in which Jackson represented a
client in the Probate Court of Jefferson
County, Alabama, On February 24,
2003, a hearing was held in the probate
court on a petition for declaratory judg-
ment. During the hearing, opposing
counsel produced an agreement wherein
the parties had resolved their dispute
over ownership of estate property. The
agreement was executed approximately
two years prior to its production. The
agreement was signed by Jackson and
her client. Jackson represented to
Probate Judge Mike Bolin that neither
she nor her client had ever signed the
agreement. Jackson also offered to hire
a handwriting expert to determine the
authenticity of her signature and of her
client’s signature. Judge Bolin accepted
this proposal and continued the hearing.
After employing a handwriting expert,
an examination of the document was
made and it was determined that the
signatures were authentic. During the
course of this investigation, Jackson ulti-
mately admitted that she could not
remember having signed the agreement.
[ASE No. (4-213(A)]

Selma attorney George E. Jones, [11
received a public reprimand with gen-
eral publication on October 21, 2005
for violations of rules 1.3, 1.4(a),
L.4(b) and 8.4(a), Alabama Rules of
Professional Conduct. Jones was also
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ordered to make restitution in the
amount of $1,000, Jones was retained
to represent a client in an action
against the Alabama Department of
Corrections to recover tools and equip-
ment belonging to the client (an
inmate) valued at $1,200 and to take
over the prosecution of a pro se action
filed by the client. Jones was paid
52,000 of a $2,500 retainer. During the
representation, Jones did not respond
to the client’s requests for information
concerning the status of the case and,
for at least six of the 14 months Jones
represented the client, he did not com-
municate with him at all. The court
subsequently ordered return of the
property or payment of the value of
the property, but the matter was still
pending because Jones did not follow
up and file a list of the property or its
value. [ASBE No. 04-241(A)]

On December 2, 2005, Birmingham
attorney Gregg Lee Smith received a
public reprimand with general publica-
tion for violations of rules 1.1, 1.3,
1.4(a) and 8.1(b), Alabama Rules of
Professional Conduct. In March 2000,
Smith was employed by a client to rep-
resent him in a discrimination suit aris-
ing out of the client’s termination from
employment. In November 2000, Smith
wrote a letter to the employer and made
a demand for settlement. In December
2000, Smith received correspondence
from opposing counsel denying the
claim. However, Smith never discussed
this correspondence with his client.
Thereafter, Smith had many telephone
conversations with his client regarding
the status of his case. Smith indicated to
the client that the matter was moving
along and was looking promising.
Smith further stated to his client that he
expected a settlement soon. In early
2004, Smith became non-responsive to
the client’s repeated requests for infor-
mation about the status of his case, On
May 24, 2004, the client filed a griev-
ance with the Alabama Stare Bar.
Repeated requests to Smith from the
Alabama State Bar to respond to the

grievance went unanswered. A subse-
quent investigation revealed that Smith
never filed a claim with the EEOC. This
should have been done within 180 days
of the occurrence of discrimination.

Furthermore, no suit was ever filed in
any court by Smith on behalf of this
client. Smith only responded to this
grievance after repeated requests for
information. [ASE No. 04-172(A)]

Do you represent a client who has received medical

benefits, lost wages, loss of support, counseling, or

funeral and burial assistance from the Alabama

Crime Victim’s Compensation Commission?

When your client applied for benefits, a subrogation agreement
was signed pursuant to §15-23-14, Code of Alabama (1975). If a
crime victim received compensation benefits, an attorney suing
on behalf of a crime victim must give notice to the Alabama
Crime Victims’ Compensation Commission, upon filing a lawsuit

on behalf of the recipient.

For further information, contact Kim Ziglar, staff attorney,
Alabama Crime Victims’ Compensation Commission at (334)

242-4007.
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RECIPROCITY ARTICLE

To the editor:

1 read with great interest Gregory Buffalow's article on
whether Alabama should adopt reciprocity with other state bars
(Addendum, December 2005). As a longtime member of the
Alabama State Bar who moved to Colorado and had to take the
Colorado bar exam as a result of Alabama's head-in-the-sand
attitude toward reciprocity, | say it’s about time we re-adopted a
reciprocity rule

The Colorado reciprocity rule, in plain English, says, “We'll
admit vour lawyers without exam if you'll admit ours without
exam.” Because Alabama won't admit Colorado’s (or any other
state’s) lawvers without exam, despite having practiced for over
ten vears in good standing in Alabama, having a JI? and an LLM,
| had to take the Colorado bar exam. Colorado uses the national

multi-state exam format, as does Alabama. What a waste of ime
and money.

The multi-state exam is based on commaon-law and black letter
law questions. The result is it tests virtually nothing on actual
state law, so you're not proving anything about your knowledge of
“real” law. You simply have to pay a significant amount of money
and waste a significant amount of time taking a bar review course
s0 you can relearn the useless answers the bar examiners want to
see. The perfect example is the criminal law section. It tests com-
mon-law principles. Of course, the fact that no state’s criminal law
code uses the common-law criminal standards is completely
missed by the bar examiners. As the law professor who taught the
criminal law section in the bar review course | took said,
“Essentially, I'm going to spend cight hours teaching you the
criminal law as it existed in England in the 1700s!”

I thought the bar exam didn't really test the quality of a lawyer
the first time | took it, Over ten years later, | KNOW it doesn't test
anything of value. In fact, vou find yourselfl having to remember
not to say, “That's ridiculous, no judge would permit that” and
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instead think, “Oh well, it's just a bar exam, answer it their silly and
wrong way.”

A more practical standard would be to Jook at the disciplinary
record of the attorney secking admission from another state, When |
applied in Colorado, they did look at my disciplinary record (actual-
Iy, my lack of disciplinary record), which | find entirely appropriate.
1'd be much more concerned about the ethics of the attorney secking
admission then how she or he scored on an ivory-tower academic
bar exam. If the attorney has a spotty disciplinary record, then con-
sider insisting on examination before admission.

Interestingly, Colorado insisted on nine letters of reference (six of
which had to be from attorneys) for my application. But, before you
get impressed by that, hear the rest of the story. They never sent one
request for reference information to any of those nine individuals.

What is the purpose of the bar exam for an experienced, practic-
ing attorney? IF it is to test the legal knowledge of that attorney, it
doesn’t accomplish its purpose. If it's just to create barriers and raise
money for bar review companies, it's doing that quite well. With
maore and more of the law being based on model codes and uniform
state laws, and with less and less of the bar exam being based on
state law questions, insisting on sitting for examination to be admit-
ted is a waste of time, effort and money, and doesn't defend the
quality of state bar members in any meaningful way. L

Sincerely,

Michael A, Kirtland, JD, LLM

Your perfect catch is Just a click away.
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& Lawyers

-

_:The Problem of
The Vanishin
Lawyer-Legislator

Introduction

A you were to take a poll, you would likely find that most of
Alabama's citizens believe lawyers make up the majority of our
egislature, The fact is lawyer-legislators are an endangered
ﬁ'u‘dﬂ.'l'his trend appears to be true across the United States,
"The American Bar Association recently conducted a survey of
ﬂl'm states to determine the numbers of lawyer-legislators and
m-lﬂ'l-lltl are disappointing. From a low of four percent
{I:Jnrﬂ: Dakota), to a high of 33 percent {Massachusetts), the
‘miember of lawyers serving in legislative bodies is declining.!
" Lawyers in Alabama have long been active in public service.
awyers give their time, talent and resources as much as, if not
mi re than, any other group of citizens in this state. Lawyers’
gal training and participation in the dispute resolution
pro tess mike them uniquely qualified for service in law-making
s, So why aren't lawyers serving? Why are there consider-
dewer lawyers in the legislature than in the past? This arti
e discusses the decline in lawyer-legislators, seeks 10 address

ALABAMA

TH I LAWYER



some possible reasons for the decline and presents some argu-

ments why lawyers should run for public office, particularly the
Several current and former legislators also weigh in

legislature.
on this topic with their unique insights.

Lawyers Have
Historically Served

The Vanishin
Lawyer-Legislator

In the 1970s, lawyers comprised approximately 25 percent of
all state legislatures in the United States. Today, the number is
about 15 percent.” Alabama follows this trend. There are more

than 13,000 lawyers in Alabama, but only 16 lawyers serve in
Alabama’s 140-member legislature, The number of lawyers in

Rhﬁmwﬁnw“hpﬂ« the Alabama legislature has decreased to

mﬂhmdﬁﬁqfﬂdmﬁt’ the current levels of five percent in the 105-
signers member house and 29 percent of the 35- ..

Declaration of Independence were lawyers, L‘aw.yers are member senate, for a total of 11 t'
and 35 of the 55 delegates to the Alabama legislators who ’ § el

Constitutonal Comention were vyers o iquiely gifted — Abamas decreasein the i

had legal %ﬁﬁmﬁ lawyer-legislators is not u
commentary on tes . Arkansas fo |
as much: *[T|he authority [Americans] have for pubhc it

entrusted to members of the legal profes-

son, and the influence tht these individuals — geVice, SO Why’ 18

exercise in the Government, are the most
powerful existing security against the excess-

& of democracy™ the I'lllmbel' Of

Obviously lawyers have a vested interest

i thejudical branch of government.——— Jawyer-legislators

Additionally, lawyers have historically
taken a very active role in the executive

branch of government. Thirteen of the dECIil‘ling?

first 16 American presidents were lawyers

and of the 43 presidents who have served

since the country was founded, 27 were lawyers. Lawyers in
Alabama have also served in high numbers in the executive
branch. All but 16 of Alabama’s 52 governors have been

Gntnﬁ:ﬂkd,hwmhwmdwiﬂ:dﬁmcﬂumn

branch of government. One-third of the members of

the first U.S. House of Representatives were m&m
as 70 1840 but it is backao about
A4 m“ﬁe%m&mm me%unw of Yosein'

un:-ﬂthi.n

Imwkaunf the kgilhlll‘t on a dmlc]r
basis. Yet lawyers are not making themselves available for public
office as often as they did in past generations. A legislature with
only a few lawyers is not in the best interest of the people.”
Lawyers are uniquely gifted for public service, so why is the
number of lawyer-legislators declining?
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wcﬁ almost three times as many lawyer- ltguhlun.“ David

president of the lowa Bar A%
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“Try ta persuade lay people that there is no such thing as

a legal loophole, Try to persuade them that it is the absence
of lawyers from the legislative process that tends to breed

‘crazy laws. Try to persuade them there are good reasons for

the rules of evidence. Try to persuade them that due process



really is better than being tried and convicted on Monday,
having the conviction affirmed on appeal Wednesday, and
being executed Friday. At best, your statements will seem
self-serving; at worst they will seem ludicrous. And in
between, people will say, "He or she is a lawyer, a powerful
-arguer that no person can compete with argumentatively.
And that is what is wrong with the system. 1 know [ am
right, even if their arguments seem persuasive.”
Beckman suggests that to counter these reactions, we need
! mgm&hwmumteglﬂmru.

5 Mthnushihthmhmmnm
it is given 105 calendar days to com-
gislators can count on spending

ugging the official clock just before
ar session so the session could

budgets. Once compromises (and sufficient exhaustion) were
reached, the votes were taken, the clock was plugged back in
and session adjourned before midnight.

Certainly the change to annual sessions has made serving in
the legislature a more onerous task. In addition, the timing of
special sessions cannot be predicted accurately but it is certain
that there will continue to be special sessions which take away
additional time from the practice of law. For lawyers located
relatively long distances from Montgomery, the time spent driv-
ing to and from sessions can be a hardship. Too much time
away from practice causes lawyers to have a difficult time
promptly serving their client’s needs.

Other possible reasons that lawyers may not want to get
involved in legislative races are:

B There are four or five times as many lobbyists as there are
legislators. The pressure ofspcm.l interests with their
persuasive voices and campaign contributions can cause
legislators to feel pulled in many directions.

MW The annual salary may be seen as a deterrent from serv-
ing. The amount of time taken away from practice in
order to serve in the legislature may not be viewed as a
fair trade-off for the salary.

B Campaigns are too expensive. The average cost of cam-
and this requires lawyers to take additional time away
from practice to raise funds for an election.
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B Negative advertisements can make the process of cam-
paigning very mean-spirited. Many feel they do not want
to put themselves or their families through the rigors of
campaigning, especially during an era when so many
campaigns are increasingly negative.

B Dealing with the constant scrutiny of an intrusive 24/7
media is sometimes seen as too much of a burden.

B Excessive partisanship almost makes it a requirement that
one oppose anything put forward by the opposing party,
and, at all costs, prevent the opposing party from obtain-
ing any credit for a good idea, even if the people of the
state might benefit from it.

B Some lawyers have no interest in serving the public inter-
est. However, public service is a noble calling and
throughout the history of our nation and state, lawyers
traditionally have had a proud record of public service.

B Before lawyers advertised, running for public office was
seen as an effective way for lawyers to get their names in
front of the public. Now that advertising is more widely
accepted, some may feel there is no need to run for public
office in order to become known in the community.

B Aside from fundraising and campaigning, serving the pub-
lic as a legislator is no easy task. Although designated as a
part-time job, the work is anything but part-time.
Legislators must spend considerable time in Montgomery
when the legislature is in session (including special sessions

The Alabama Federal Land Bank
Associations help people like you

buy rural land.
Don't just dream about owning

land. Make it happen!

Call the Federal Land Bank today.

Federal Land Bank
of North Alabama, FLCA
1-888-305-0074
www.AlabamaLandBank.com #

MARCH IR N ]

CHodesal
LAND BANK

called with little advance notice), and thereafter remain
active with committee and subcommittee meetings. In
addition, legislators must spend time in the district and be
responsive to the needs and concerns of the electorate.

Reasons to Get Involved

As discussed above, there are many possible explanations why
lawyers don't make themselves available to run for public office.
However, there are several excellent reasons why lawyers should
get involved. Alexis de Tocqueville wrote that lawyers are the
most powerful existing security against the excesses of democra-
cy, supplying the sobriety and stability which every good society
requires.” Many find inspiration in the famous Edmund Burke
quote, "All that is necessary for the triumph of evil #s that good
men do nothing."™* However, with all the extra “busy-ness" in an
already crowded life, why bother running for elected office?

Many choose to serve in order to make a difference and to help
enact good laws that function properly, operate fiirly and are
thoughtfully and carefully drafted. Our legislature has afiumber
of smart and capable legislators. However, rawsideas are Simply no
substitute for the experience that comes from Fach:mg Jaw,
appearing in court, trying cases, closing transactions, and applying
the law the legislature enacts and amends. In addition; s South
Dakota Bar President James S. Nelson stated, *No mnfttcr—]paf wall.
intentioned they may be, lay legislitors ofteni tﬁﬁit

just won't work, and it is law vu-hgimw_?wiﬂ‘
mistakes and keep them from mwbla?p mp' ]:wq. in if
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there would be some really weird laws A as negotiation, mediation and advocacy
passed." Lawyers should get involved for Slmply no and the art of compromise. Lawyers are
the sake of good legislation. Lawyers serve a trained to listen to both sides and this

clear and constitutional, Lawyers have a

legislature,
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poorest among us have equal access to

~ Former Colorado state legislator Jerry - i .
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. include legislative drafting, court- . . Lawyers know how important to the
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W Lawyers are trained to pay dose attention to detall and this
likely reduces the number of mistakes in legislative drafting.
Lawyers work with laws on a more intensive basis than any
other segment of society and can benefit the public with the
expertise they bring from everyday experience.
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hay be some short-term sacrifice, the long-term personal
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The Missouri State Bar enacted an initiative to increase the
number of lawyers in the General Assembly consisting of sever-
al planks, not the least of which was a seminar at the bar's
annual meeting on how to get started to run for the legislature,
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how to campaign, how to raise funds and how to balance family

and the practice of law.* In addition, because 89 percent of
Missouri legislators are not lawyers, the Missouri bar hosted a
“Law School for Legislators” to educate legislators on substan-
tive areas of the law.” In some states, lawyers may automaticall
obtain the continuance of a trial setting, motions or even dépo.
sitions while the legislature is in session.*

A few years ago, under then bar president Fred Gray, the
Alabama State Bar adopted as its theme, “Lawyers Render
Service.” Doug McElvy made this topic an important pun f h
tenure as president, speaking about it regularly and wri
about it in the September 2004 issue of The Alabama anyer

Thoughts from
Current and Fo 'm
Lawyer—Legls at

Not surprisingly, the current Ll
leadership positions. In both thy
serve as majority leader. :
were kind enough to share th
lawyers to get involved in the

Senator Bradley Byrne {
laﬂ?]awmwhn S ]
lence and character, shoul
honesty, dﬂfpw:md

larly helpful in order tc
the practice of lay

mhuhwmdmmlhhmpohuml_
Wurkat hqlﬂth\:-lftrr hours or in Montgome

andI’ take cases in federal court or outside my county.”
Representative Paul DeMarco (R-Homewood) has an inter-

esting perspective because he is the newest lawyer elected to the
legislature and he is also one of relatively few litigatars in the
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legislature. DeMarco said that, “From the very beginning you

| have to have law partners who support you. I didn't even com-

mit to being a candidate until [ had talked to my partners

MY because of the time it would take to campaign and, if I won,
~ then serve. My partners have been 100 percent supportive and

almost every judge has accommodated my legislative schedule.”
Rep. DeMarco noted that, “You can be as busy as you want to
be. I try to be proactive and so | stay pretty busy with my leg-
islative duties and with my law practice. During the session, the
meeting days are on Tuesdays and Thursdays with committee
meetings on Wednesday, so I can practice when I'm not in
Montgomery. When the legislature is not in session I'm practic-
ing but also working on different issues for my constituents. [t's

” qi;:uuly tough to juggle but with supportive partners you can
nﬂtta:ﬂiﬁ"g'cn_u and do a good job at both.”

1 lawﬁnnlsashus}fuynunuknt.
days when serving in the senate for

s, write briefs, take depositions and

Wted that, “Being a lawyer in the

5_ Emtght,hutlamﬂ
_‘uluwmxmnt

mrrﬁpﬂnd.cnm d:n:taimg equipment, hd if a long debate

0 er broke out, I immediately went back an on
and made contact with n

; ny office staff” |
William H. Stewart, Ph.D., professor emeritus of political sci-
ence at the University of Alabama, has followed Alabama poli-
tics for many years. Dr. Stewart believes, “[a] balance of differ-
ent occupations would be preferable. We need doctors, lawyers,
educators, etc. It would not be helpful for us to end up with no




lawyers in the legislature because we need the legal viewpoint.
Lawvers definitely have something to contribute to the legisla-
tive process, and in addition they are also trained in argument
and debate and bring knowledge of parliamentary procedure to
the table, The numbers of lawyers serving in the legislature now
are less than historically was the case. Some don't run because
they are disillusioned and because the public tends to lump all
politicians together and call them crooks. The truth is politi-
cians are more honest today than they were in the days when
there was less public and media scrutiny.”

Conclusion

Whether practicing as a solo practitioner in a small town or
in a large firm with the support of many colleagues, some of
our fellow bar members are finding ways to serve in the legisla-
ture while still practicing law. All who serve as our state's
lawyer-legislators would agree that it is important that we have
more lawyers in the legislature,

All 35 senate districts and all 105 house seats are up for elec-
tion in 2006. Primaries are in June and it is not too late to file
the necessary paperwork with the Secretary of State to be listed
on the primary ballot. Thus, a lawyer interested in the legisla-
ture still has time to run for a seat in the house or the senate.
Now is the time for all of us to identify, encourage and support
lawyers who can run for the legislature, Weigh the pros and
cons and realize that vou don't have to serve forever. “But don’t
begin until you count the cost. For who would begin construc-
tion of a building without frst getting estimates and then
checking to see if there is enough money to pay the bills?™*

If we're going to make our good state better, lawyers need to
rise to the challenge and make the sacrifices that so many who
have come before us have made. Lawyers have historically taken
a vested interest in the legislative well-being of our state. The
current generation of lawyers should assume this political man-
tle and carry it for the sake of those of future generations. W
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Preemption In Automotive
Crashworthiness Lases:

Post-Geier v. American Honda Motor Company
Sl NN

Supreme Court discussed the potential

preemptive effect of federal regulations
upon state law product liability claims in
Geier v. American Honda Motor Company,
529 11.5. 861, 120 S, Ct. 1913 (May 22,
2000). This article discusses the Geier deci-
sion's impact on the law of preemption in
automotive crashworthiness cases,!

I n May 2000, the United States

History of

Preemption

Federal préeemption is firmly embedded
in Article V1 of the United States
Constitution, referred to as the Supremacy
Clause, The Supremacy Clause provides
that federal law “shall be the supreme Law
of the Land; and the Judges in every State
shall be bound thereby, any Thing in the
Constitution or Laws of any State to the
Contrary notwithstanding.” U.S. Const.
art. VI, cl. 2. Under the Supremacy
Clause, the states are bound by obliga-
tions imposed by the United States
Constitution and by federal statutes, US.
Const. art. V1, cl. 2; see also Alden v.
Maine, 144 L. Ed. 636, 119 5. Ct. 2240
(1999); Printz v. United States, 138 L. Ed.
2d 914 (1997). The Supremacy Clause
accords all federal rights, whether created
by treaty, statute or regulation, priority
when they conflict with state law.
Chapman v. Houston Welfare Rights
Organizarion, 441 U.S, 600, 60 L. Ed. 2d
508, 99 5. Ct, 1905 (1979).

Federal regulations pertaining to auto-
motive crashworthiness are Federal Motor

Viehicle Safety Standards (FMVSS) prom-
ulgated by the US. Department of
Transportation under the authority of the
National Traffic and Motor Vehicle Safety
Act of 1966, originally 15 US.C. § 1381 &
seq, | 1988 ed. ), now codified as amended
at49 U.S,C, § 3010130169 (1994 & Supp.
11 1998)); see also Schwariz v. Volve North
America Corp., 554 So.2d 927 (Ala. 1989).
In order to preempt state law, federal
regulations must be properly adopted in
accordance with statutory authorization.
New York v. FCOC, 486 U.S. 7, 100 L. Ed.
2d 48, 108 S. Cr. 1637 (1988); De Canas v
Bica, 424 US, 351,47 L. Ed. 2d 43,96 5.
Cr. 933 (1976). Further, the federal law or
regulation has to be in effect at the time a
defendant allegedly breaches state law.*
Modern application of the preemption
doctrine allows federal law to preempt
state law under three circumstances:
(1) Express Preemption: Congress explic-
itly defines the extent to which its
enactments preempt state law;

{2) Implied Field Precmption: State law
regulates conduct in a field that
Congress intended the federal govern-

ment to occupy exclusively; and

(3) Implied Conflict Preemption: State law
actually conflicts with federal law.

However, every preemption analysis
should begin with the presumption that
states are independent sovereigns in the
federal system, and their historic police
powers are not to be superseded by a fed-
eral act unless it was the “clear and mani-
fest purpose of Congress.”

A. Express Preemption

Courts should start their preemption
analysis by interpreting whether a statu-
tory provision expressly preemppts state
law. Cipollone, 505 U.S. at 516; Medtronic
v. Lolr, 518 ULS. 470 (1996). Express pre-
emption occurs when a federal statute
includes a clause that explicitly with-
draws powers from the states. Pacific Gas
& Elec. Co. v. State Energy Conservation &
Dev. Comm'n, 461 LS. 190, 203 {1983).

B. Implied Preemption

The fact that a state cause of action is
not expressly preempted does not fore-
close the possibility of implied preemp-
tion. Freightliner Corp., 115 5. CL. at 1488;
Lady, supra; Geder, 120 5. Ct, at 1919;
King, supra, Federal preemption can be
“implied” by (1) “field preemption” if the
federal law is so entrenched in an area of
law that it impliedly preempts the whole
field of law, and/or (2) "conflict preemp-
tion” if the state law conflicts with federal
law. In determining the scope of preemp-
tion, courts are initially guided by two
presumptions:

(1) Congress does not cavalierly preempt
state law causes of action; and

(2) The purpose of Congress is the “ulti-
mate touchstone” in every preemp-
tion analysis.*

“lmplied field preemption,” the second
type, occurs when courts determine that
federal statutory and regulatory structure
so wholly occupies the particular field that
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Congress must have intended to preempt
all state lawmaking power in that field.
English, 496 U.S. at 79; Rice v. Santa Fe
Elevator Corp., 331 US. 218, 230 (1947).
Generally, this is an extension of the rule
that presumption against preemption does
not apply when the state regulates in an
area where there has been a history of sig-
nificant federal presence.’ “lmplied field

preemption” is very limited in products lia-
bility personal injury actions because states
in their police powers traditionally have the

authority to “legislate as to the protection
of the lives, limbs, health, comfort, and
quiet of all persons,” Medtronic, 518 U.S. at
485 (1996)(citing Rice, 331 U.S. at 230).
Closely related to implied field preemp-
tion is the doctrine of “complete preemp-
tion.” which allows a defendant to remove
a plaintiff’s state law claims to federal
court under the legal theory that the fed-
eral law’s preemptive force is so powerful
that it entirely displaces any state cause of
action converting a state law complaint
into one stating a federal claim. Complete
preemption, also called "super preemp-
tion,” only occurs in three limited areas:

d fe der 'mgulatlcns on
 may stand together

where the state law is not in conflict with,

and may be construed consistently with,
federal regula ns and in keeping with
their purpose. Bick v. California, 343 U.S.
99,96 L. Ed. 775, N.I:S Ct. 502 (1952).
Therefore, in decidingwhether there is
implied preemption, a court should look
to the federal statute's structuré and pur-
pose to sec if it contains intent to pre=—
empt. San Diego Unified Port Dist. v.
Gianturco, 651 F.2d 1306 (9th Cir. 1981),
cert, den, 455 .S, 1000, 71 L. Ed. 2d 866,
102 S, Ct. 1631 (1982). Congress's
“intent” is discerned from the language
of the statute, the statutory framework
surrounding it and the structure and

120 MARCH 2006

hm@f&iﬁ“ﬁ“’“‘_‘::._ &
-ﬂa%%_ﬁ‘ﬁ{ﬁ‘x‘ﬁﬁ;* wal;_ﬁ;lglﬂlﬂ:

purpose of the statute as a whole, includ-
ing the way that Congress intended the
statute and its surrounding regulatory
scheme to affect business, consumers and
the law. Medtronic, 518 ULS. at 485 (citing
Rice, 331 ULS, at 230); King, supra.

The Geier
Decision

In Creer, the plaintiff was injured ina
car accident and brought a common-law
products liability suit against the manufac-
turer of the car, alleging that it was defec-
tive because it was not equipped with an
air bag, The car was equipped with manual
shoulder and lap belts, both of which the
plaintiff was using at the time of the acci-
dent; however, the car was not equipped
with air bags or other passive restraint
devices, The issue was whether FMVSS
208, which required auto manufacturers to
equip some, but not all, of their 1987 vehi-
cles with air bags, preempted her state law
claim. The United States Supreme Court
held: (1) that plainifi’s claims were not
expressly preempted by FMVSS 208, but
(2) that plaintifl™s elaims were impliedly
preempted by FMVSS 208 because a com-
mon-law products liability action based on
the failure to install an air bag “actually
conflicts with FMVSS 208"

A. Express Preemption

At issue in Geier was a savings clause in
the National Traffic and Motor Safety

Act, 15 US.C. § 1397(k)(1988 ed. Mnow
codified a1 49 U.S.C. § 30103 {e]{lﬂl}]

not wwmﬁmw

liability under common law."

The m‘mmw under
the M “stan-
dard"” \ﬂlmt‘ﬂhmﬂ:ﬁ!a.s a state
cnmmun-hw:m't"mﬂrmunt The
Geier Court held that clearly there was no
express preemption because: (1) the Act's
preempiion provision, 15 US.C. §
1392(d), does not expressly preempt this
lawsuit; (2) the presence of the saving
clause requires that the preemption pro-
vision be read narrowly to preempt only
state statutes and regulations; and (3) the
federal law was only intended to create a
minimum salety standard.

Thercfore, under Geier, if there is a
saving clause in the statutory structure,
this fact alone seems 1o remove tort
actions from the scope of the express
preemption clause:

|A] reading of the express pre-emp-
tion provision that excludes com-
mon-law tort actions gives actual
meaning to the saving clause’s literal
language, while leaving room for
state tort law to operate—for exam-
ple, where federal law creates only a
floor, e, a minimum safety stan-
dard. . .. The language of the pre-
emption provision permits a narrow
reading that excludes common-law
actions. Given the presence of the
saving clause, we conclude that the
pre-emption clause must be so read.
120 5. Cr. at 1918,

B. Implied Conflict

Preemption

The Court’s finding of no express pre-
emption did not complete its inquiry. It
went on to consider whether a tort-based
requirement conflicted with the overall
scheme of the federal statute. The Supreme
Court made clear that courts should apply
normal implied preemption principles in
order to determine if a state common-law
action “stands as an obstacle to the accom-
plishment and execution of the full pur-
poses and objectives of Congress.™

First, the Geier Court undertook a
lengthy analysis of the savings provision
of the MV5A to conclude that it does not
forbid implied preemption, stating:

We now conclude that the saving clause
(like the express pre-emption provision)
does not bar the ordinary working of
conflict pre-emption principles,

Mothing in the language of the saving
clause suggests an intent to save state law
tort actions that conflict with federal regula-
tions. The words “|cJompliance” and “does
not exempt,” ( 15 US.C. § 1397(k)(1988
ed.), sound as if they simply bar a special
kind of defense, namely, a defense that
compliance with a federal standard auto-
matically exempts a defendant from state
law, whether the federal government meant
that standard to be an absolute requirement
ar only a minimum one,

Id. at 869, 120 5, Ct. at 1919,

Second, the Gerer Court ruled that the
statutory structure should be evaluated



independently within the context of the
state law claims presented to discern
whether it has any preemptive effect.”
The Geter Court found that FMVSS 208
was intended to give manufacturers an
option of several different choices; one of
the choices was to have air bags, another
was to not have air bags. The Court
found that it was the Department of
Transportation’s (DOT) objective to give
an automobile manufacturer a range of
choices among different passive restraint
systerns that would be gradually intro-
duced because there were concerns:

(1) About costs of implementing air bags;
{2) That the air bag system needed more

technological development for safery
concerns; and

{3) That consumers would not accept the
air bag.

See also 49 Fed. Reg, 28962 (1984),
Therefore, it wanted to allow manufacturers
to create a mix of different devices, includ-
ing air bags, automatic belts or other passive

restraint technologies, that would be intro-
duced gradually over time. Moreover, the
DOT had rejected a proposed FMVSS 208
“all-air bag" standard, which went exactly to
the heart of the Geier plaintiffs’ allegations
of the defect. Therefore, the Geier Court
concluded that a state common-law
requiremnent of air bags conflicted with the
policy behind the MVSA, which was to have
a “variety and mix" of passive restraint sys-
tems, to have a “gradual . . . phase-in" of
passive restraints, and that "no air bag” tort
Lawsuits impliedly conflict with the objec-
tives of FMVSS 208, Thus, the Geier plain-
tiffs’ claims were impliedly preempied by
the Federal Motor Vehicle Safety Act.

Post-Geier
Decisions

James v. Mazda Mator Corp., 222 F.3d
1323 {11th Cir. 2000)

This is perhaps the most important
post-Geier case for those of us who prac-
tice within the Eleventh Circuit because it

firmly establishes that the Geter holding is
identical in every respect to pre-Geier
Eleventh Circuit law set out in Irving v.
Mazda Motor Corp.'" In James, the plain-
tiffs’ decedent was killed when the car she
was driving was forced off an interstate by
an unidentified driver, and she crashed
into the freeway median. The car was
manufactured and distributed by two
Mazda corporations. The car employed a
passive (automatic) two-point shoulder
belt and a manual lap belt. The decedent
was not wearing her lap belt at the time
of the accident. The plaintiff brought suit
in state court alleging that the manual lap
belt had been defectively designed and
that Mazda had negligently failed to warn
consumers that the car was dangerous
unless the manual lap belt was worn.

The case was removed, and the district
court entered surmmary judgment on the
grounds that the common-law actions were
preempted by FMVSS 208, The Eleventh
Circuit affirmed. The sole issue presented
in this case was whether Geler changed any
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of the rules previously set out in Irving. In
Irving, the plaintiff had filed suit against
Mazda on behalf of a deceased daughter
who was Killed in a single-car accident
while driving a Mazda vehicle. The Irving
plaintiff claimed that the seat belts were
defectively designed and that Mazda failed
to adequately warn consumers of the risks
of not utilizing all portions-particularly the
manual lap belt portion—of the safety belt
system. The safety belt system used a two-
point passive shoulder restraint (automatic
shoulder belt) with a manual lap belt. This
kind of restraint system was one of the
three options provided to car manufactur-
ers by FMVSS 208, Plaintiff contended that
the design represented by this option was
defective. The Eleventh Circuit held that
(1] the commaon-law "defective-design
claim was not expressly preempted by
[FMWVSS 208];" (2) the plaintiff’s “suit . ..
for their exercise of an option provided to
Defendants by FMVSS 208 conflicts with
federal law and, thus, [was impliedly] pre-
empted;” and (3) the failure-to-warn
claim—which was, in this case, dependent
on the preempted defective design
claim—was also preempted.

The Eleventh Circuit in fares held that
Irving was good law because it complied
with Geier; specifically, the Eleventh Circuit
held that Geier ruled that, despite the sav-
ing clause of § 1397(k}, courts should
apply normal implied preemption princi-
ples to determine if a state common-law
action “stands as an obstacle to the
accomplishment and execution of the full
purposes and objectives of Congress” and
that this was the exact analysis used by the
Irving court."

Fisher v. Ford Motor Co., 224 F.3d 570
(6th Cir. 2000)

In this case, the plaintiff sustained seri-
ous head injuries when the driver’s side
air bag of her car deployed during a colli-
sion. She brought claims of tortious fail-
ure to warn and product defect due to
inadequate warning. Due to her short
stature, the plaintiff was seated very close
to the steering column in which the air
bag was contained. She did not see and
did not read the warning sign posted on
the sun visor cautioning drivers not to sit
close to the air bag; nor did she read the
driver’s manual, which the visor sign
advised motorists to read, containing
additional information on air bags and
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repeating the warning. The district court
granted Ford partial summary judgment,
ruling that the plaintiff's failure-to-warn
claim was impliedly preempted by
FMVSS 208, which requires a uniform air
hag warning sign on the sun visor. The
Sixth Circuit affirmed.

In regards to express preemption, the
Court undertook an analysis similar to the
Supreme Court in Gerer and held that state
tort law was not expressly preempted. Also,
in conformance with Geier, the Court ana-
lyzed the purposes and regulatory com-
mentary on the safety regulations in ques-
tion and held that state law could not
require alternative warning labels contain-

Geier reaffirmed the
principle that state laws
and federal regulations

on the same subject

may stand together
where a state law is not
in conflict with a
federal regulation, and
state laws may be
construed consistently
with federal regulations
and in keeping with
their purpose.

ing different language than that mandated
by NHTSA, and that any such state law
duty to warn is impliedly preempted.
Additionally, the Court analyzed whether
additional labels, placed elsewhere in the
vehicle than on the sun visor, could con-
tain language different than that mandated
by FMVSS 208, e.g.. to warn drivers of
short stature about added risks to them.
Because NHTSA policy indicated that
NHTSA thought of its warning language
as not simply the minimum, but as the sole
language it wanted on the subject and
NHTSA feared “information overload,”
Le,, that additional warnings would dis-
tract from the warnings it had determined
were critical, additional and different
warning labels were impliedly preempted.

Hurley v. Motor Coach Industries, 222
E.3d 377 (7th Cir. 2000)

In this case, a bus driver was injured in a
collision. He filed suit against the manu-
facturer of the bus alleging that the bus
was equipped only with a standard two-
point seat belt, with no air bag or any
structural enhancements that would pro-
vide additional protection to the driver in
the event of a high speed crash. The plain-
tiff fled snit in state court and it was
removed to federal court on diversity
grounds. The magistrate judge ruled that
the plaintiff's claims were preempted by
FMVSS 208 because the design of the bus
forecloses a manufacturer's choice between
seat belts and air bags. The Seventh Circuit
held that the plaintiff's theory was
“remarkably close” to the one the Supreme
Court rejected in Gerer, Therefore, because
federal law gives bus manufacturers a
choice as to the driver protection systems
installed in a particular bus, a tort suit that
rests on a theory that forecloses that choice
is preempted. The Court noted that even
before Gerer, previous Seventh Circuit case
law would have mandated the same result.
Citing Gracia v. Volvo Europa Truck, NV,
112 E3d 291 (7th Cir. 1997).

Choate v. Champion Home Builders, 222
E3d 788 (10th Cir. 2000)

In this case, the owner of a manufac-
tured home was injured during a fire in the
home, and a rescuer died while trying to
rescue the owner from the fire. A products
liability suit was brought on behalf of the
owner and the estate of the rescuer against
the manufacturer and seller of the home,
alleging that absence of a battery-powered
backup smoke detection device or warning
of absence of such protection rendered the
home unreasonably dangerous. The
District Court granted defendants’ motion
for summary judgment on preemption
grounds and plaintiffs appealed. The Court
of Appeals reversed, holding that: (1) a
products hability claim was not expressly
preempted by the National Manufactured
Housing Construction and Safety
Standards Act; and (2} a claim was not
impliedly preempted by Act.

The Court of Appeals, in analyzing
Geier, reasoned that the plaintiffs’ claims
in the instant case were different from
the Gefer claims:

Under the plaintiffs’ claim asserted in
[Geier], manufacturers should have



used air bags instead of the other
options presented [in FMVSS 208].
This would have effectively eliminat-
ed use of the other choices offered
under the fiederal standards. Thus,
the Court found that the rule of state
common law sought by the plaintiffs
would have stood “as an obstacle to
the accomplishment and execution
of " the important identified federal
objectives of having a variety and
mix of passive restraint devices, and
promoting a gradual passive restraint
phase-in. The rule of law sought [by
these plaintiffs], on the other hand,
would not eliminate the chosen fed-
eral method of providing smoke
detection in manufactured homes. It
would simply increase the effective-
ness of that method. | Plaintiffs"]
claim is therefore one of those
actions preserved by the saving
clause because it "seek|s| to establish
greater safety than the minimum
safety achieved by a federal regula-
tion intended to provide a floor”
222 F.3d at 796, Thus, the Court found
that plaintiffs’ claims were neither
expressly nor impliedly preempted.

Conclusion

Despite the attention given to the Gezer
decision by many commentators, Geser
simply approved rules of preemption law
that had been consistently applied by nearly
all of the United States Circuit Courts of
Appeal for many years. The Geier Court
did not change the preemption law that
was already being applied by nearly all of
the federal circuit courts of appeal at the
time Geier was litigated.” Geier reaffirmed
the principle that state laws and federal
regulations on the same subject may stand
together where a state law is not in conflict
with a federal regulation, and state laws
may be construed consistently with federal
regulations and in keeping with their pur-
pose. Se¢ Buck v, California, 343 US. 99,9
L Ed. 775,72 §, Cr. 502 (1952). Geier may
require, however, that air bag and passive
restraint litigation be pursued in a slightly
different manner than in the past. Most
cases involving a manufacturer’s failure to
install air bags will fail. However, cases
involving defective air bag systems may be
easier to pursue, In fact, the U.S,
Government's amicus curiae brief in Gerer

actually stated that defective air bag cases
should not be preempted.” The position
of the United States in its amicus brief lim-
its the scope of the preemption holding in
Geier. The brief presents implied preemp-
tion arguments that only specific no-air bag
claims are preempted, and these argu-
maents were adopted by the Geier Court.
The Court actually left the door open for
these types of claims. Numerous federal
courts have held in the wake of Geier that
mere “minimum standards” issued under
federal regulations are not, in and of them-
selves, sufficient to trigger a finding of
implied conflict preemption. |

Endnotes

1. Crashworthiness cases in Alabama are brought pur-
suarl to the Alabare Exterded Marufachres's
Liabslity Doctring, & tybeid of stnct lisbslity and tradi-
tional negligence theones. The Alabama Supreens
Court axtonded tha cegenal manufacturer's hiability
doctring i 1978 1o include not only manufacturers,
but also sellers and supphiers of defective produrts
Casroll v. Altee Indiestrgs, fnc. 335 S0.2d 178 (Ala
1676). Under tha AEMLD, “A manutacturer who mar
kiets @ product not reasonably Safe when put to its
imtended use (n the usupl and customary mannes, angd
cawites injury to a user of the eoduct, s negligent as
a matter of lmw " Sadey v CoWier 465 S0.2d 387, 384
|Ala 19851, Denriis By amd Tivough Derinis v Amarican
Honda Motor Co., inc.. 585 50.2d 1336 (Ala 1991)

2. Cortez v MTD Products, inc, 927 £ Supp. 386, 392
(N.D. Cal. 1956)since nd federal regulation on this
subjoct was in afect at the relpvant time, thens can
be no federal preemption]. see alsoy Frephifmer Com
v Mk, 115 5. Ct. 1483, 514 U S 280
(1995 atsonce of regulation itself does not corst-
tuts reguiation) Penmngton « Vistron Corp, 876 F2d
414 (S Cie 1988Nclasm that cganette manufacturers
failed to prowide adequate warmings before effective
dats of regulation wad not preempted], Jotmston v
Dewew & Company, 567 F Supp. 574, 578 (0. Me
1997 standard proposed and then withdrawn left
nathing *im eftect” to presmpt e states)

3 Enghsh v Generad Elmgiric Cor, 496 U5, 72, 7980,
NGS5 G 2200, 2275 (1890} Cipollane v Liggett
Growp, dnc, 505 (15, 504, 517518 117 5. Ct. at 2617
{19821 Hodges v Delta Airlines, inc, 44 F34 334,
335 n 105tk Cie. 18951 Legoart v Guardian
Indutriey. inc., 734 34 1063 {9th Cir. 20001 Lady
Maring, 778 F3d 598 (Sth Cir. 2000)

4 Cioolione, 505 U S ot 516 Medmone 516 ULS. a1 485

{V896L Lespart super Kng, eprr CSX Transportation,
inc i Emstorwenodd 507 U S 658 BE2EE4 1135 00
1732, V737 123 L B 3d 387 (19938 Mew York Siate
Conferovice of Sie Crozs, supra

5  Unied Statey v Locke 120 5. L 1135, 1147 [(2000%

Ly, supra {no prisurnption in case alleging that man
Ltacturer designed a defective baat by failing 1o
Include & propeller guard-relates alse to mantima
activity=an aren traditionally within the peniew of fed-
erad regulation], CSX Transp, e, v City of Plymouth,
S7F Supp. 2 843, B4B49(ED. Mich, 20008a0ven

Congresy’s wedl-pstablishad power to regulate the rail-
road industry, @ presumphion agantt pressgiion does
not BNis8 i decdng whsther & state siahie was re-
emptad by the Federal Radway Satety Acth

Sou V00 Corp. v Aere [odbe M. 735 390 U S 557
(VSSENLMIRA), Metropolitan [ife ins Co. v Tayior,
481 U5, 58 19ETIERISAL Oneids incian Nation v
Courty of Onavcln, 414 US 651 (1974 Francfuse Jax
fd v Construction Laborers Viacation Frust, 453 1.8
1, 23-24 1963)

Boggs v Boggs, 570 U.S. 631, 844 (1997}
Fraightlinar Corp, 514 US, a0 267, Locks, 1205 Ct
at 1144, Lady, supra, Michigen Cannars § Froesers
Ass'n v Agriculfura! Midp. & Bargaining Bd, 104 8
Cu 2518, 2522 (1884}

i at 873, 120 5. Cr. ot 1821 |quoting Hines ¥
Davidowitz, 312 U5, 52. 67, 61 5. C1 499, 404 b5
LEd. 581 (1841))

S aleo San [hago Unifed Port Dest. & Gianturco,
651 F2d 1306 (9¢h Cie. 1981). cort. cen. 455 U3, 1000
71 L Ed 2d 856, 102 5. C1. 1631 (1982¥in deciding
whisther thers 3 impled presmption, 8 court should
lock i the federal statute's Structsre and pUIDOSE 10
see i it contawms an ntent 1D preempt)

136 F3a 764 [ Cie ), covr demed, 525 US. 1018,
1195 Cr 544, 142 L Ed 2d 457 (1898}

See psn Griffith v Ganeral Motors Corp. 303 F3d
1276 (1 1th Cie. 2003

. Soe Harerg v Ford Motor Co, 110 F3d 1410,

14131415 (Sth Cir. 19871 Montag v Honda Matar
Co, TEF3d 1414, 1417 (10th Cir. 1996); Pakormy v
Fard Motor Co, 902 F2d 1918, 11211125 {3rd Cir
1980, Taylor v, Genoral Motars Corp, BTS F2d B16,
B25B27 (11th Cir, 1989 Whod v Genaral Motors
Corp., BS5 F2d 195, 412414 {1 Cir 1968)

Limsredd States as amucus bre! o Gesr a1 21N

See Lespart v Guandan industries. Inc, 734 E3d 1063,
1070 v Cie. 20000 presergataon of cormemon-wy ton
CilT aganti! @ ghass showeer door manufac tursr
where The federal law mevely craated 3 mesmum sade-
ty standard "abowe wheth state common-iaw regus-
mEnts wene peritted 10 mmpose further dubes T
Chaate v Chargvon Home Budders Co, 727 F34 768
755 (10th Cie. 2000000 presmption of comemon-law ton
claima ivvolving difoctive smoks detector where gov-
mang) fecharnl safoty standard meraly constituted "a
mirimurn rather than & maximum standand ") Harmis «
Gireat Dane Trailors, inc.. 234 F3d 398, 401 (B Cit
2000Keommun-low tort claims imolving defective
laghting on tractor tradled not preemptod whane the fed-
wrall regulation mersly matablished a “minimam federal
salety stndard”), Kant v DavnilerChrysier Corp, 200 F
Supp 2d 1208 IN.D. Cal. 2002 %common-iaw ton
clsarms. againgt vehick mamtactures based on alleged
transmismon design defect not preempted by feter)
reeneTom safety standad]

Tina M. Parker

Tird M Parker prachioes Wi The
Brraragharn Frm of Az &
Willsigham, [P




124

MARCH 2006

By adding 1’65[ l'lCllO I1S to

the .H‘*}‘Il‘t'ﬁ‘;ll of class actions settlements
and by providing a federal forum foi
Maosl iﬂl(’I’Hth' cases,... Lol l:.!l'i_'*-'_w ~_li:1:i'!'-

. 1
IIT[L'EJ'._1E.'1.1 1O severely resiricl

the use of the class action device.




Introduction

said that class action lawsuits are filed in order to be
settled, and not to be tried. Congress, in passing the Class Action
Fairness Act of 2005 ("CAFA"), clearly demonstrated that they
either did not understand this, or did not like it. The provisions of
CAFA relating to settlement make it much more difficult to settle
class actions in federal court. In fact, the settlement provisions are
such that both defendants and plaintiffs should seriously weigh
the issues relating to the forum in their original pleadings (for
plaintiff), and when considering removal (for defendant) if they
want to preserve the flexibility to settle the class at a later date.

Background

The Class Action Fairness Act of 2005, which had been intro-
duced in the 109th Congress as Senate Bill 5, was signed into law
by President George W. Bush on February 18, 2005 and became
Public Law No. 109-2, Slightly different versions of the Act had
been proposed numerous times in the past, including in the
106th, 107th and 108th congresses. While the more conservative
House of Representatives had generally given final approval to
prior versions without much trouble, the proposals had fallen
short of attracting the 60 votes necessary to end a filibuster in
the Senate—in 2004 by just one vote,

The version proposed and passed in the 109th Congress had
as its primary sponsor Senator Charles Grassley, Republican of
lowa, The primary co-sponsors included Herb Kohl, Democrat

ttlements Under the Class
\ction Fairness Act of 2005

of Wisconsin, and Orrin Hatch, Republican of Utah. The bill
was one of the primary agenda items for President Bush in his
second term, and was passed pursuant to a compromise on pro-
visions that were agreed to by certain key Democratic and
Republican senators.

In general, the bill was intended to address what the Senate
Judiciary Committee’s Report described as “the numerous prob-
lems with the current class action system.™ S, Rep. No. 14, 109th
Cong,, 1st Sess. at 4, Although the report states that the “abuses
[were| undermining the rights of both Plaintiffs and
Defendants,™ it is clear that Congress believed that the perceived
abuses, whether real or not, typically favored Plaintiffs. More
accurately, the language of the Senate Report indicates a belief
that the perceived abuses worked to the benefit of plaintiffs’
lawyers, especially in the area of class action settlements. In
order to address these abuses, which occurred primarily in state
courts, the Act made radical changes to the federal statute relat-
ing to diversity jurisdiction, adding a new sub-section to the
code that eliminated the complete diversity requirement for
class actions. Pus. L. No. 109-2, 119 Stat. 9-12, codified at 28
US.C. § 1332(d). The Act further imposed significant restric-
tions on the settlement of class actions in federal court. Pus, L.
No. 109-2, 119 Stat. 5-9, codifted ar 28 US.C. § 1711-15.

This article addresses the statutory language of CAFA relating
to settlements as informed by the stated purposes of the Act set
forth in the Senate Report. While cases have begun to be
removed or filed in federal court based on the expanded federal
jurisdiction provided by CAFA, it does not appear that any cases
have progressed to the point at which the case could have been
settled under the new provisions that the Act provides. As such,
it may be some time before we have the benefit of any judicial
interpretation of the settlement provisions of the Act.
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The Act’s
Effective Date
And Application

Section 9 of the Act states that the law “shall apply to any civil
action commenced on or after the date of enactment of this act.”
Pus. L. No. 109-2, 119 Stat. 14. Any case filed prior to February 18,
2005 does not fall within the ambit of the Act’s provisions relating
to federal jurisdiction or settlement. As a practical matter, therefore,
federal courts examining class action settlements will, for many
years, be required to apply both pre- and post-CAFA rules depend-
ing on the date the case was commenced. By way of example, a class
action filed in federal court on February 17, 2005 and settled in
January 2007 would not be subject to the Act’s provisions related to
settlements and coupon-based relief. In contrast, a case filed on the
next day, February 18, 2005, but settled a year earlier in January
2006 would be subject to all of the procedural restrictions of CAFA.

Stated Purpose
Of the Act’s
Provisions
Relating to
Settlements

One of the perceived evils sought to be addressed by the Class
Action Fairness Act was the “dramatic explosion of class actions”
in certain magnet jurisdictions, such as Madison County,
lllinois. S. Rer. No. 14, 109th Cong,, 1st Sess. at 13, According to
the Senate Judiciary Committee, one reason for this develop-
ment was that certain state court judges were believed to be lax
in applying the procedural requirements set forth in Rule 23 of
the State Rules of Procedure. Id. at 14,

According to the Senate Report, the failure of the state courts
to, in its view, properly apply the requirements of Rule 23 was
not necessarily the fault or intention of state court judges.
Rather, the Report pointed out, state courts often lacked the
resources they needed to supervise large, multi-state class action
settlements. For example, most state court judges do not have
law clerks, nor is there a system in place such as the magistrate
system in federal court, or processes for the appointment of spe-
cial masters for complex litigation. [d. The Class Action Fairness
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Act therefore was designed to provide a federal forum, and, thus,
the necessary resources, for most interstate class actions to
address several perceived abuses in class action settlements.

According to Congress, the primary problems with state-based
class action settlements were the following:

(1} Lawyers rather than class members benefited most from
settlements;

(2) Corporate defendants often were forced to settle frivolous
claims in order to avoid costly litigation. The settlements
of these lawsuits resulted in increased costs to consumers;

(3) The due process rights, presumably of defendant corpora-
tions, were ignored in state-based class actions; and

(4) Copy-cat lawsuits forced defendants to litigate the exact
same cases in multiple jurisdictions, again with increased
consumer costs as the result.' S, Rep, No. 14, 109th Cong,,
Ist Sess. at 14-23.

Although the Report discussed each of the abuses noted above, it
reserved its most vitriolic attacks for coupon-based settlements.
These settlements were presented as proof that it was generally the
lawyers and not the class members that benefited from class action
settlements. In support of this contention, the Report listed more
than six pages of what it believed to be unfair class action settle-
ments, and detailed the relief provided to the class-often in the
form of a coupon or certificate-as compared to the attorney fees
received by class counsel. S. Rer. No. 14, 109th Cong,, st Sess. at
14-20, Leading this parade of “horribles” was what the Report
called the “now infamous Bank of Boston™ case, which had its roots
in Alabama, See Kamilewicz v. The Bank of Boston, 92 F3rd 506 (Tth
Cir. 1996). In this case, class members’ escrow accounts were debit-
ed in order to pay attorneys' fees. This debit resulted in class mem-
bers actually losing money from their account as a result of the set-
tlement in order to pay attorneys’ fees.” In contrast, little attention is
given in the Report to the possible benefits obtained by defendant
corporations in coupon settlements where large numbers of certifi-
cates are never redeemed. But see 5. REp, No, 14, 109th Cong,, 1st
Sess. at 33 (noting the lost oppartunity for deterrence when a meri-
torious class action is settled too cheaply, and acknowledging the
defendants” interest in quick resolution of claims).

Consumer Bill of
Rights

In order to correct the perceived abuses of class action proce-
dures and settlements, Congress included in the Class Action
Fairness Act what it termed a “Consumer Bill of Rights” govern-
ing class action settlements, Pus. L. No. 109-2, 119 Stat. 4. The
Bill of Rights was contained in Section 3 of the bill and was
designed to “help insure that class actions do not hurt their
intended beneficiaries” S. Rer, NO. 14, 109th Cong,, 15t Sess. at
3. Provisions were codified ar 28 U.S.C. § 1711, et seq. The pro-
visions of the Consumer Bill of Rights that relate to class action
settlements apply to all class actions in federal court, not just
those subject to the expanded jurisdiction provisions of CAFA.



Coupon
Settlements

New federal code provision 28 US.C. § 1712 specifically
addresses coupon settlements, and the attorneys’ fees payable as
a result of such settlements. As noted in the Senate Report, for
years studies had demonstrated that huge percentages of
coupons made part of class action settlements go unredeemed.
In fact, at least one study indicated that coupons relating to food
and beverage class action settlements were generally redeemed at
rates between two percent and six percent.” Therefore, the use of
coupons had the effect of increasing the paper value of the set-
tlement, without actually increasing the cost to the defendant or
the value 1o the class. Coupons had the additional effect of
increasing the justifiable amount of fees to be paid to plaintiffs’
counsel operating under a contingency fee arrangement.

According to the Act, therefore, contingent fees in coupon-based
settlements must be based solely on the value of the coupons that
are actually redeemed by dlass members. 28 US.C. § 1712(a).
Although not specified in the Act, the requirement that fees be
based on coupons redeemed also means that fees would not be
payable until the redemption period has expired, thus resulting in
a potentially lengthy delay in the receipt of fees by class counsel.
The Act specifically allows the Court to receive expert testimony
from witness regarding the actual value to the class members of
the coupons. 28 U.S.C, § 1712(d). Presumably, this testimony
would be used by the Court to determine whether or not the pro-
posed settlement protects the rights of the class members, not for
the fixing of attorneys fees, as the value of the coupons redeemed
(after redemption) would not require an expert.

Where attorneys’ fees are awarded on a basis other than a con-
tingency fee in a coupon settlement, the fee must be based on
the amount of time counsel actually spent working on the
action. 28 US.C. § 1712(b)(1). The Act specifically indicates that
the application of the Lodestar method and the use of a multi-
plier in determining attorneys' fees are not prohibited. 28 US.C.
§6 1712(b)(2), 1712(c)(2).

In cases where the relief is mixed and there is an award of
both coupons and equitable relief, including injunctive relief, the
amount of attorneys’ fees that is based on coupons must be
based on the value of the coupons actually redeemed. 28 US.C.
§ 1712(c)(1). The fee awarded to class counsel based on other
relief must be based on the actual time spent by class counsel or
use of the Lodestar method. 28 U.S.C. § 1712(c)(2).

As was the case prior to the Class Action Fairness Act, any
award of attorneys’ fees is subject to the approval by the Court.

The Act also requires a Court to approve a proposed settle-
ment utilizing coupons only after a hearing and upon a finding
that a settlement is “fair, reasonable and adequate for class mem-
bers.” 28 US.C. § 1712(¢). This provision appears to make no
substantive changes to the law which previously required a fair-
ness hearing and a determination by the Court that the interest
of class members was advanced by the settlement.

Finally, Congress included a cy pres provision which allows the
parties to provide that unused coupons may be distributed to

charitable or government organizations, 28 US.C. § 1712(e).
However, any coupons so designated are not permitted to be
included in the calculation of attorney’s fees. Id.

Settlements
That “Cost”
Class Members

MNew code section 28 U.S.C. § 1713 contains provisions that
are specifically directed to the extremely rare cases such as the
Bank of Boston case, noted supra.” In that case, class members
appear to have actually lost money as a result of the class action
settlement when amounts used to pay attorneys’ fees were
deducted from their accounts.

Section 1713 provides that a Court may approve a proposed
settlement under which a class member must pay class counsel
in a manner that would result in a loss only if the Court finds in
writing that the non-monetary benefits to the class substantially
outweigh the monetary loss. Although there is likely some bene-
fit to the codification of this principle, in reality, because courts
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were already required to determine the fairness of a proposed
settlement to class members, this new subsection simply states
what was already the law.

Notification of

Government
Officials

The section of the Class Action Fairness Act that may provide
the greatest disincentive for defendants to remove cases that they
believe they might settle is codified at 28 U.5.C. § 1715. That sec-
tion requires the appropriate state and federal officials to be noti-
fied of any proposed class action settlement within ten days of the
filing of that settlement with the court. 28 US.C. § 1715(b). The
purpose of the notice provision is to combat so-called "clientless
litigation” in which no class member holds a significant enough
monetary interest in the lawsuit to provide any meaningful over-
sight of his or her attorney’s actions. S. Rer. No. 14, 109th Cong,,
Ist Sess. at 34, Notification of federal and state officials is there-
fore intended to allow these officials “to voice concerns if they
believe that the class action settlement is not in the best interest of
their citizens.” 5. Rep, NoO. 14, 109th Cong., 1st Sess. at 5. Despite
this apparent expanded role for state and federal officials, the Act
specifically states that § 1715 should not be construed to expand
the authority of or impose any obligations or responsibilities on
any state or federal official. 28 U.S.C. § 1715(f).

In most cases, the appropriate federal official will be the
Attorney General of the United States. 28 US.C. § 1715(a)(1)(A).
It is somewhat curious that the Act did not require notification of
the Federal Trade Commission which appears to have an existing
expertise and mission to examine class action settlements on
behalf of the consumers. Moreover, it is uncertain what section of
the Attorney General’s Office or the Department of Justice will
have responsibility for examining proposed settlements.

The appropriate state official for notification purposes is the
person with primary regulatory responsibility with respect to
the particular defendant, or the state official who licenses or
otherwise authorizes the defendant to conduct business in the
state. 28 U.S.C. § 1715(a)(2). According to the Act, where there
is no primary regulator or where the matter alleged in the class
action is not subject to regulation by the licensing authority,
then the appropriate official is the states’ Attorneys General. Id.

Responsibility for providing notice is given to “each” defendant.
Id. Notice must be given to the appropriate state official in every
state in which one class member resides. 28 U.5.C. § 1715(b). The
notice must include the following: (1) a copy of the complaint
and any materials filed with the complaint; (2) notice of any
scheduled hearings; (3) any proposed or final class notice; (4) the
proposed settlement; (5) any other agreement made contempora-
neously between class counsel and counsel for the defendants; (6)
any final judgment; (7) the names of class members who reside in
cach state and the estimated proportionate share of the claims of
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those members in relation to the entire settlement or reasonable
estimate of the number of class members residing in each state;
and (8) any written judicial opinions relating to the matters con-
tained in the class. 28 U.5.C. § 1715(b)(1)-(8). The Act prohibits
an order approving any settlement for a period of 90 days after
the date on which the appropriate state and federal officials are
served with the required notice. 28 U.S.C. § 1715(d). If notice is
not provided to the appropriate officials, class members may
refuse to comply with and not be bound by a settlement agree-
ment or consent decree. 28 US.C. § 1715(e).

Report on Class
Actior

Settlements by
The Judicial
Conference

The Senate Report indicated that while it believed that CAFA
was “a modest, balanced step that would address some of the
most egregious problems in class action practice . . . [it] is not
intended to be a ‘panacea’ that will correct all class action abuses.”
5. Rer. NO. 14, 109th Cong,, 1st Sess. at 5. Perhaps in an effort to
provide an avenue to revisit these issues, therefore, Section 6 of
the Act requires the Judicial Conference of the United States to
prepare, not later than one year after the effective date of the Act,
a comprehensive report on class action settlements. Pus. L. No,
109-2, 119 Stat. 13. This report is to recommend “best practices”
to ensure that settlements are fair to class members and to ensure
that fees awarded to counsel are appropriate. [d.

Possible Effects
Ut the Class
Action Fairness
Act of 2005

Given the newness of CAFA, and the fact that it will likely be
some period of time before its provisions relating to settlement are
applied by any court, we can only speculate as to what the impact




might be. Clearly, though, the expanded jurisdictional provisions
of the Act will result in more, if not most, multi-state class actions
being litigated in federal court. Therefore, it may be that the provi-
sion of federal jurisdiction in combination with the restrictions
placed on attorney fees will result in fewer class actions being
filed—as appears to have been the intent of Congress in passing the
law. Obviously, this would be of great benefit to potential class
action defendants. However, there are other possible consequences
of the Act, and defendants who do find themselves in a class action
lawsuit should be wary of the knee-jerk reaction to remove the
case 1o federal court, particularly in Alabama.

In the past five years, developments in class action law in
Alabama have unquestionably made litigating in state court
more palatable for defendants than it was in the past.
Specifically, the Alabama Supreme Court has made it clear that
fraud-based class actions are particularly disfavored due to the
numerous individual issues related to misrepresentations, sup-
pressions and the reasonable reliance of class members. E.g.,
Disch v. Hicks, 900 So. 2d 399 (Ala. 2004); Regions Bank v. Lee,
2004 Ala. LEXIS 207 (August 20, 2004); University Federal Credit
Union v. Grayson, 878 So, 2d 280 (Ala. 2003). This is in contrast
to some recent developments in federal court, even in the gener-
ally conservative Eleventh Circuit. See, e.g., Klay v. Humana, Inc.,
382 E3d 1241 (11th Cir. 2004), cert, denied, United Health
Group, Inc. v. Klay, 160 L. Ed. 2d 825, 2005 U.S. LEXIS 287 (U.5.,
Jan. 10, 2005). As such, a class action defendant in Alabama may
want to consider leaving a case in state court, particularly where
it is one based on fraud allegations.

Additionally, in cases where a defendant may want to settle a
class action lawsuit for any of a number of reasons, not the least
of which might be the meritorious nature of the claims, the new
provisions of federal law relating to settlements may make state
court a more favorable forum. The use of coupons redeemed
rather than those issued for the purposes of calculating attor-
neys' fees is likely to make it much more difficult to settle these
cases—at least where class counsel seeks a contingency-based fee.
Class counsel are likely to be more adamant about including
direct cash relief in settlements, thereby increasing the real cost
of a settlement to the defendant. CAFA's virtual prohibition of
coupon-based settlements therefore almost completely removed
what was arguably a cost-effective method of settling class
actions.

Finally, the provisions requiring notice of any settlement 1o
federal and state officials should give defendants some pause.
Although the Act does not specify what these officials are sup-
posed to do with the notice that they receive, it is likely that
many defendants will not welcome the inclusion of officials,
particularly state officials who are often elected, in any discus-
sion of alleged malfeasance by the corporation, even where a
proposed settlement provides (as it most certainly will) that the
defendant does not admit any wrongdoing or liability.

It appears likely, therefore, that class actions either brought or
removed to federal court are more likely to actually go to
trial-or al least make it through 10 the class certification deci-
sion rather than settle, Ironically, this could have the effect of
increasing legal costs to the corporate defendants that the Act
secks to protect. Further, by restricting coupon-based alterna-
tives, those class actions actually settled in federal court may be
more costly to defendants than they might otherwise have been,

Conclusion

Although the Class Action Fairness Act of 2005 worked sub-

stantial changes to the way multi-state class actions will be han-
dled, it did not, for the most part, change class action law. The
requirements of Rule 23 remain the same, as do the require-
ments that a court, whether federal ar state, presiding over a
class action settlement ensures that any settlement is fair and
reasonable, By adding restrictions to the approval of class
actions settlements, and by providing a federal forum for most
interstate cases, however, Congress clearly intended to severely
restrict the use of the class action device. This is likely to provide
potential class action targets with some measure of protection.
However, it is equally likely that many of the Acts’ provisions,
particularly those related to class action settlements, will make
these cases—once filed-more difficult to resolve. ]

Endnotes

This article makes numenous references 10 the “Senate Report.” Such references are
to the majority repan unless otherwise noted, and are not meant 1o imply that the
views exgressed in the Report wers universally hold either by the members of the
Senate Judiciary Commities or by the Senate as a whola, The House Judiciary
Committes did not issue a report. Additionally, it should be notad that the Senate
Report was not published until February 28, 2005-ten days afior the legistation had
been signed inta law. Afthough the Report was clearly produced contemporaneously
with the passage of CAFA by Congress, its publication date might croate questions
a5 1o what weight the Report should be given

.

The Committee noted that this was despite the fact that the language of Rule 23 in
the federal system had bean adopted by 36 states, and that most of the remaining
states (with the exception of West Virginia and Missizsippi) have ndes that genesally
paralie! federal class action rules. 5. e No. 14, 109th Cong.. 15t Sass. at 13-14
The Senate Report also included as a fitth abuse the apparent fonsm-shapping
prevatent in class action filings that resulted in the creation of cortain “magnat”
jurisdictions. Singled cut by the Report. in addition to Madison Courty, Hlinols, was
the Mobile, Alsbama-based Masonite settlement. Maef v Masonite Comp.. No. CV-
84-4073 [Cir. Court, Mobsle County, Alabama). This case was cited as an abuse of
proper class action process based on @ Lovisiana fedeval court’s subsagquent datarmi-
naticn that certification in an identical lawsuit was mgropat. in re Masonito
Hardboard Siding Prods. Litig., 170 FR.D. 214 (E0. La 1997) While it i undoulstedly
true that certain jurisdictions receive more than thear share of class action filings, it
s unclear what in CAFA would prevent the same son of lorum-shoppeng in fedaral
Cowrts.

Ancther Alshama-originated case cited by the Senate Repon was the 1295 settle-
ment of claims related to polvbutelens mpes. 5. Rer Mo, 14, 109t Cong.. 15t Sena.
alg

Judge Thomas A Dickerson and Brenda V Mechmann, Consumer Class Actons and
Coupon Settiements Are Consumers Being Shor-Changod? Acvasont T Cowanas
I, wol. 12, ne. 2, fall/winter, 2000

1t is unclear exactly how many class actin settlements ladl into this category
However, the Bank of Boston case was th only such case mentionad in the Senate
Report
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iversity is an on-going challenge
D in all professions, including the

legal field. 1 was looking for
something on the state bar's Web site ear-
lier this week and happened upon a sta-
\ tistic that surprised me—only 5.6 percent
of the members of the bar are African-
American. Considering that statistic in
« light of the fact that 28.8 percent of the
P pulatmn in Alabama is African-
merican means that we are doing a
poor job of ensuring that our profession
encourages minorities to join our ranks
‘and then doing what is necessary to help
m succeed once there.
The Minority Pre-Law Conference was
‘started over 15 years ago by members of
thr: Executive Committee of the ASB
nung Lawyers' Section. Teenagers from
2 schools around central Alabama are
gt umted to participate in a real case study
@nd given actual fact scenarios, and then
atrial is held. Students are often given
the opportunity to participate in the trial
as jurors. In Montgomery, the Capital
Bar Association now runs the
‘Minority Pre-Law Conference in con-
L junction with the YLS. Montgomery's
' Minority Pre-Law Conference for this
year is scheduled for April 7.
This year, the YLS decided to expand this
program to Birmingham. Under the lead-
ership of Kimberly Ward and Bob Battle, a
minority pre-law conference is now sched-
uled in Birmingham at Cumberland
School of Law for April 10. Area schools
invited to send students who are inter-
d in legal-related fields to participate in
gtie program.

Both young and not-so-young lawyers

are needed to help with this project.

' L

" A Step That May Lead
- Us to Better Things

First, it costs a great deal of money to
host these events. To encourage student
participation and make this a "profes-
sional” experience for the students, we
host a luncheon at the program. This sig-
nificantly drives up the costs. In addition,
we have the cost of providing the pro-
gram materials. Between Birmingham
and Montgomery, we anticipate having
500 students involved. We have solicited
sponsors in the past for this event and
will be doing so again this year. The
Sponsors receive recognition on the stu-
dents’ handouts, along with just knowing
that they are making a difference in these
students’ lives.

If you feel called to become personally
involved in these events, you may also
help out by volunteering to organize the
events and/or help out on the day of the
evenl.

For more information, contact
Kim Ward at (334) 269-2343 or
kimberly ward@beasleyallen.com,

Bob Battle at (205) 397-8161 or
rhattle@bfpwe.com or me at (334) 738-4225
or ccrow@jinkslaw. com.

Robert F. Kennedy once said: “Few will
have the greatness to bend history itself;
but each of us can work to change a
small portion of events, and in the total
of all those acts will be written the histo-
ry of this generation.” Alone, the
Minority Pre-Law Conference is not
going to change the staggering statistics
relating to the number of minority
lawyers we have in the state versus the
total population, but it is a step in the
right direction. And no matter how small
of a step it is, it may be the step that will
lead us to better things. =
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2006-2007 COMMITTEE/ TASK FORCE PREFERENCE FORM
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THE ALABAMA STATE BAR IS DEDICATED TO PROMOTING THE PROFESSIONAL RESPONSIBILITY
AND COMPETENCE OF ITS MEMBERS, IMPROVING THE ADMINISTRATION OF JUSTICE, AND
INCREASING THE PUBLIC UNDERSTANDING OF AND RESPECT FORTHE LAW.

ERJ. " z
PRESIDENT-ELECT
In the upcoming year we want very much to broaden participation in bar activities, If you would like
to serve our profession in a volunteer capacity, please choose a committee or task force in which you
are interested. The Alabama State Bar needs you and will try hard to involve you in an area of your interest.
We also want your suggestions on how the Alabama State Bar can better serve its members
and our profession, Please include your suggestions in the space provided below.

APPOINTMENT REQUEST - Terms begin August 1, 2006 and expire July 2007. Indicate your top three prefer-
ences from the list by marking 1, 2 or 3 beside the preferred committee (c) or task force (tf).

Alabama Lawyer, Editorial Board (c) Insurance Programs (c)

__ Alabama Lawyer, Bar Directory (c) __ Lawyer Referral (c)
___ Alternative Methods of Dispute Resolution (c) ___ Lawyer Public Relations (c)
___ Character & Fitness (c) Lawyer Assistance Program (c)

Client Security Fund (c)

___ Community Education (c)
Disciplinary Rules & Enforcement (tf)
Diversity in the Profession (tf)

Fee Dispute Resolution (c)

Judicial Liaison (c)

History & Archives (c)

Merit Selection (tf)

Military Law (c)

Quality of Life (c)

Rules Governing Admission (tf)
Solo & Small Firm Practitioners (c)
Unauthorized Practice of Law (c)
Volunteer Lawyers Programs (c)

SRR S

BACKGROUND INFORMATION

Name:

Firm: P
Address: {Street or P.O. Box)
(City, State, Zip)

Telephone: (office) {e-mail) (facsimile)
Year of admission to bar: I check if new address

SUGGESTIONS FOR NEW COMMITTEES OR TASK FORCES:

INSTRUCTIONS FOR SUBMISSION

Please complete and mail this form no later than May 5, 2006 to be considered for an appointment, to
Programs, P.O. Box 671, Montgomery, AL 36101-0671; by facsimile to 334-261-6310; or by e-mail to

rita.gray @alabar.org. Please remember that vacancies on existing committees are extremely limited as most
committee appointments are filled on a three-year rotation basis. If you are appointed to a committee, you will
receive an appointment letter informing you in June 2006. You may also download this form from our Web site,
www.alabar.org, and submit the completed form via email to rita.gray @alabar.org.
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2006 Alabama Legislature

he 2006 Alabama legislature is off to a fast start. In the first week the senate
I introduced 281 bills and 42 of them were immediately considered by a commit-
tee and were placed on the calendar for passage. The house of representatives
introduced 354 bills and 54 of them were voted out of committee and placed on the
calendar for passage,
Governor Riley has proposed a number of bills concerning corrections. Receiving
early consideration by the house of representatives are the following bills affecting pris-
ons and sentencing:

HB 115 Adopts the voluntary sentencing standards for 26 felony offenses as proposed
by the Alabama Sentencing Commission and amends Section 12-25-35 with
the Code of Alabama to extend the time for the presentation of additional
truth in sentencing standards to the legislature.

HB 116 Amends Section 13A-8-4 to correct the monetary amounts for theft of proper-
ty in the second degree concerning receiving stolen property.

HB 117 Amends Section 32-5A-191 to provide that a prior conviction from another
state for driving under the influence of alcohol or a controlled substance may
be considered for enhancement of sentencing in Alabama.

HB 118 Amends section 13A-5-11 and 13A-5-12 to increase the fines for felonies and
misdemeanors as follows;
Class C felony penalty increased from $5,000 to $15,000
Class B felony penalty increased from $10,000 to $30,000
Class A felony penalty increased from $20,000 to $60,000
Class C misdemeanor penalty increased from $500 to $1,500
Class B misdemeanor penalty increased from sl,ﬂﬂlﬂ to $3,000
Class A misdemeanor penalty increased from $2,000 to §6,000
A violation increased from $200 to $600

HB 119 Amends Section 13A-12-231, trafficking in illegal drugs, to increase the maxi-
mum fine of $100,000 to $250,000 and will require a person convicted of the
most serious offense for trafficking in illegal drugs to be sentenced to life in
prison without parole in addition to paying the fine.

HB 120 Amends sections 13A-7-5 and 13A-7-6 to provide that a person convicted of
committing burglary in the first degree with a deadly weapon would be sen-
tenced to a Class A felony, while a person who just threatens the use of a dead-
ly weapon while committing a burglary would be committing a Class B felony.

HB 121 Amends Section 12-15-100 and Section 15-19-7 to provide that juvenile and
vouthful offender records would be available to judges, prosecutors, victim
service officers, probation and parole officers, and others who have a legiti-
miate interest in the case at the discretion of the judge.



HB 122 Amends Section 13A-5-5 to provide that pre-sentence
reports in felony cases filed after the effective date of
this act would be in electronic format.

Other bills concerning corrections were not immediately filed
at the beginning of the legislature.

It appears that a third of the legislature will concern itself with
passing many of the bills that were under consideration in the
2005 Regular Session. Many of them had passed one of the two
houses but failed to receive consideration in the second house.
During the 2005 Regular Session, only six bills of general con-
cern were passed by the legislature, It appears that the legislature
will be more productive this year.

Also under consideration is the Alabama State Bar bill to
increase bar license fees from $250 to $300. This is House Bill 59,

The following major revisions drafted by the Alabama Law
Institute are currently pending in the legislature. See the January
2006 “Legislative Wrap-up” for discussion of the following bills:

Alabama Trust Code

HBE 49 Representative h:s]E'}' Vance
SB 157 Senator Rodger Smitherman

Alabama Securities Act
HB 48 Representative Marcel Black
SB 260 Senator Roger Bedford

Alabama Election Code
HB 100 Representative Randy Hinshaw
SB 158 Senator Zeb Little

Residential Landlord-Tenant Act
HB 287 Representative Jeff McLaughlin

5B 151

Committees of the Legislature

The Law Institute is again providing legal counsel to commit-
tees of the legislature. The lawyers serving as committee counsel
during the 2006 legislative session are as follows:

Senate Judiciary, LaVeeda Morgan Battle, Birmingham

Senator Lowell Barron

House Judiciary and House Boards and Commission Council,
Pamela R. Higgins, Montgomery

Constitution and Elections, Flynn Mozingo, Montgomery
Commierce and Education, Charlanna Spencer, Montgomery

State Government and Agriculture, Forestry ¢ Natural
Resources, Sandra Lewis, Montgomery

Tourism and Travel, Karen Mastin, Montgomery

Health and Banking, Christopher Pankey, Opelika

Public Safety, Robert Ward, Montgomery

County and Municipal Government, Ben Espy, Montgomery
House Majority Leader, Peck Fox, Montgomery

House Minority Leader, William Sellers, Montgomery

Capital Interns

For the 29th year, the Law Institute is conducting an intern
program whereby gifted college students work as interns with
legislative leadership in the house and senate, The legislative
interns this year are:

Expert ‘Witness

. Rdjunﬂ Professor at UAB

Robert E Perr

« BSME Norwich University +MSME Lehigh University
«Owner of 2 patents

AL Prof. License No. 9078

Telephone 205 985-0727 perryr1022@cs.com
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Clarence Garden, Alabama State University 5. Conducting legislative research;
Taylor Minus, University of Alabama 6. Copying legislative documents; and
Jason Munford, Alabama State University

b |

Handling other responsibilities as assigned by supervisor.

Allison Miller, University of Alabama

. . Specific Fanctions not to be performed:

House Legislative Interns o

A new program conducted by the Law Institute, at the request
of Speaker Seth Hammett, is to provide legislators with interns
to assist them in constituent services. This new program consists = :
of the following five interns: 4. Drafting legislation.

2. Lobbying;

3. Performing personal services for legislators; or

Jeremy Bartlett, Jacksonville State University For more information about the Institute or any of its projects,
contact Bob McCurley, director, at PO, Box 861425, Tuscaloosa

35486-0013, or (205) 348-8411 (fax), (205) 348-7411 (phone] or
wiviw.ali. state.al. us. E

Tanae Hampton, Alabama State University
Bobby Martin, Auburn University

Larry Dean Pender, University of Alabama
loon Suh, University of [llinois

The interns’ responsibilities consist of:
1. Answering constituent letters;

Roben L McCurley, Jr
Robert L Moy, Ji s tha director of the Alabama Law Institits 88 the Unhersity of

g H{}stlng student groups ‘-’iSitiﬂg the mpiml; Alabema. Hi recaived his undengraduate and law degress trom tha University

2. Providing constiluent services;

3
4. Tracking local legislation for each representative in the district; : :

FAMILY LA 2 CAVTROINT - 8
"-’:E DIVOR CE ON TI—IE BEACH _2“6
= “The Guiding'Lic nt=

Wednesday, May 31 through Sunday, June 4, Sandestin Golf and Beach
Resort, Destin, Florida

I =

B
=S

Beautiful beaches, emerald green Gulf of Mexico, plenty of sun and
relaxation AND 12 hours of CLE credit!

B Great time to catch up with old friends and make new ones

B Silent auction to raise funds for scholarships for family law courses at
state's law schools

Call Sandestin Group Reservations at (800) 320-8115 and be sure to men-
tion group code 2169PS. The cutoff date for room reservations is April 16!

Registration forms will be available on the section’s Web site March 1. 2006, at
Wi '-'-.I-'|'I|'|'|'|"'l'l'|'|'.| WL Grgy n'll YO If"'r'
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City

Attorney Who Is

Also Defense Attorney in
City Court Has Waivable
Conflict of Interest

QUESTION:

A municipal judge, and an attorney
whose law firm represents the municipal-
ity in civil matters only, have both sub-
mitted opinion requests concerning the
conflict of interest the attorney, and the
other attorneys in his firm, would have if
they undertake to defend criminal clients
in municipal court, The following opin-
ion is a joint response to both requests,
The city attorney acknowledges that he
and his firm would have a conflict, how-
ever, the mutual inquiry from both the
attorney and the judge is whether, and
subject to what conditions, this conflict
may be waived,

ANSWER:

It is the opinion of the Office of
General Counsel that this conflict situa-
tion is so fraught with potential ethical
pitfalls that the advisability of waiver and
consent appears to be, at best, highly
questionable. However, this office will
not go so far as to hold this conilict to be
absolutely unwaivable, despite the many
ethical concerns discussed here.

DISCUSSION:

The general rule governing conflicts of
interest is Rule 1.7 of the Rules of
Professional Conduct, This rule prohibits
an attorney from simultaneously repre-
senting two clients whose interests are
adverse. It provides, in pertinent part, as
follows:

“Rule 1.7 Conflict of Interest: General
Rusle

{a) A lawyer shall not represent a client if
the representation of that client will
be directly adverse to another client,
unless;

(1) The lawyer reasonably believes
the representation will not
adversely affect the relationship
with the other client; and

(2) Each client consents after
consultation.

(b) A lawyer shall not represent a client if
the representation of that client may
be materially limited by the lawyer's
responsibilities to another client or to
a third person, or by the lawyer's own
interests, unless:



(1) The lawyer reasonably believes
the representation will not be
adversely affected; and

{2) The client consents after
consultation.”

It is obvious that the interests of the city
and the interests of a criminal defendant
being prosecuted by the city are "directly
adverse” within the meaning of paragraph
(a) of the above-quoted rule. It is equally
obvious that an attorney who simultane-
ously represents the city and a criminal
defendant being prosecuted by the city
would be "materially limited" in his ability
to represent both clients within the mean-
ing of paragraph (b). Such representation
creates an archetypical concurrent conflict

of interest situation for the lawyer and
his firm. However, Rule 1.7 also obvious-
ly provides for a waiver of conflicts, If an
attorney can make a good faith determi-
nation that the representation of one
client will not “adversely affect” the rep-
resentation of the other client, then the
attorney may, in most instances, ask both
clients to consent to the representations.

However, the Comment to Rule 1.7
discusses the fact that there are some sit-
uations in which waiver and consent is
neither a prudent nor ethically advisable
option.

“Consultation and Consent

"A client may consent to representation
notwithstanding a conflict. However, as
indicated in paragraph (a)(1) with

respect to representation directly adverse
to a client, and paragraph (b)(1) with
respect to material limitations on repre-
sentation of a client, when a disinterested
lawyer would conclude that the client
should not agree to the representation
under the circumstances, the lawyer
involved cannaot properly ask for such
agreement or provide representation on
the basis of the client’s consent.”

The conflict which confronts this law
firm comes very close to falling within
that category of conflicts described in the
Comment. By virtue of the firm's repre-
sentation of the city, the attorneys in the
firm are in a position to use the attorney-
client relationship as leverage to persuade
the city to accord their clients more
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favorable treatment than would be
afforded the clients of other attorneys.
No waiver, regardless of how it is worded,
can change this fact.

This office does not suggest that the
attorneys in the firm would take advan-
tage of the firm's position or improperly
use their leverage with the city. However,
assurances, no matter i'l.l::lh" SJ-I'Il:EnT. [h.ﬂ
they would not do so would be insuffi-
cient to overcome the perception of
impropriety which would prevail, not
only in the legal profession, but perhaps
more significantly, on the part of the
public.

On the other hand, the client of a city
attorney who gets convicted may well feel
that the city attorney did not oppose the

prosecution or cross-examine city police
officers as aggressively as would an attor-
ney whose firm did not represent the
city. The attorney could be open to the
accusation that his representation of the
client was “materially limited,” within the
meaning of Rule 1.7(b}, by his, and his
firm's, “own interests.” The perception by
the client, and by the public, could well
be that the attorney was reluctant to
employ an aggressive defense which
might antagonize city officials and jeop-
ardize his firm'’s continued employment.
Such a contention could easily provide
the basis for a post-conviction motion
alleging ineffective assistance of counsel,
While waiver on the part of the client
might provide an arguably persuasive

defense to such a motion, it is equally
possible that the waiver could be found
ineffectual, particularly if obtained from
an uneducated and unsophisticated
client.

Both opinion requests raise questions
concerning the extent to which the
involvement of city police officers impacts
upon the conflict, When a police officer
testifies as a prosecuting witness the city
attorney, if he is to do the best possible job
for the defendant, is placed in the almost
untenable position of undermining the
credibility and discrediting the testimony
of his own client. However, police testi-
mony only goes to the degree, not the
existence, of the conflict. The attorney’s
representation may be “materially limited”
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to a lesser degree when the prosecution is
not dependent on police testimony but
the underlying basis for the conflict is no
less. The fact that a police officer testifies
obviously exacerbates the conflict but it is
not the basis for the conflict. In other
words, the elimination of police testimony
from the equation would by no means
eliminate the conflict because the city
attorney is still simultaneously represent-
ing two clients whose interests are “direct-
ly adverse” to each other.

If waiver and consent is sought from
the city, it must be executed by someone
with authority to act on behalf of, and
unguestionably bind, the city and its gov-
erning body. In most instances, a blanket
or standing waiver covering all cases
defended by the firm will probably be
sufficient. However, there may be certain
cases in which the conflict is of such a
nature and extent that a fact-specific
waiver should be required. Such a deter-
mination would lie within the sound dis-
cretion of the municipal court. The con-
sent from the criminal defendants should

be couched in readily understandable lan-
guage casily comprehensible by a layper-
son of no more than average intelligence.

Finally, it is the opinion of this office
that in any case in which the city police,
or other city official, decides to dismiss
the criminal charges against a defendant
represented by a city attorney, the court
should carefully scrutinize the reasons
for dismissal in order to minimize the
appearance of impropriety. The court, of
course, would have discretion to disqual-
ify the city attorney and/or appoint a
special prosecutor if the court were of
the opinion that the ends of justice so
require.

In summation, it is the opinion of the
Office of General Counsel that this con-
flict situation is so fraught with potential
ethical pitfalls that the advisability of
waiver and consent appears to be, at best,
highly questionable. However, this office
will not go so far as to hold this conflict
to be absolutely unwaivable, despite the TRe Alabam Cratn Bar L awser
many ethical concerns discussed herein. Perak i coibictonst
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The Alabama Lawyer no

longer publishes addresses

and telephone numbers
unless the announcement
relates to the opening of a
new firm or solo practice.
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Among Firms

The Birmingham office of Adams &
Reese announces the election of the
Jeffery 5. DeArman and T. Craig
Williams to partnership, and J. Doyle
Horn and D, Hiatt Collins as associates.
The Mobile office announces that John
Lyle, 111 has been elected to partnership,
and Andrew B. Freeman and April M.
Dodd are new associates,

W. John Daniel has been appointed
counsel for the University of Alabama
Office of Counsel.

Copeland, Franco, Screws & Gill PA
announces that James G. Hawthorne, Jr.
has become of counsel.

Ryan deGraffenried, Jr. and Ryan
deGraffenried, 111 announce the opening
of deGraffenried & Associates LLC at
1300 McFarland Blvd, NE, Suite 350,
Tuscaloosa 35406. Phone (205) 345-1314.

Richard E. Dick of Dick & Miller and
Howell Roger Riggs combined their
practices to create Dick, Riggs, Miller &
Stem LLP with offices now located on
the 10th floor of the AmSouth Center in
Huntsville. Phone (256) 564-7317.
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Fees & Burgess PC announces that
Leah M. Green has joined the firm as an
associate.

Ford & Harrison LLP announces that
Marion F. Walker has joined the firm as
senior counsel for the Birmingham office.

Gaines, Wolter & Kinney PC
announces that Aubrey ). Holloway,
Ronald J. Gault, Wendy F. Pope, Peter M,
Wolter, and Davis A. Barlow have become
partners and Ashley T. Robinson, David
E. Miller, Jr., Ashley E. Manning, Shelley
D. Lewis, M. Elizabeth MclIntyre, and
Travis G. McKay, Jr, have joined the firm
as associates,

Gathings Law announces that Wesley
L. Phillips and Richard Warren Kinney
have joined the firm as associates in its
Birmingham office.

R. Kent Henslee, John T. Robertson, 1V
and Ralph K. Strawn announce that
Joshua B. Sullivan has become a member
and the firm name is now Henslee,
Robertson, Strawn & Sullivan LLP.

Ingram & Associates LLC announces
that Thomas Logan Davis and Suzanne
M. Zimmerman have become associated
with the firm.

Lamar, Miller, Norris, Haggard &
Christie PC announces that Lee H.
Stewart has become a partner

Leitman, Siegal & Payne PC
announces that Hubert G. Taylor has
become a shareholder.

McCallum, Methvin & Terrell PC
announces that Perry Michael Yancey has
become a sharcholder.

McKinney & Braswell LLC announce
that Clint W, Butler has become a mem-
ber of the firm.
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Continued from page 141

Shumacker Witt Gaither & Whitaker PC announces that
Morgan W. Jones has joined the firm as an associate.

We have thousands of practicing,
board certified physician expert witnesses
in all medical specialties.
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Sirote & Permutt PC announces that Ronald A. Levitt has
joined the firm as a shareholder.

John Foster Tyra, formerly of Watson, deGraffenried & Tyra
LLP, announces the opening of the Law Office of John Foster
Tyra PC at 1661 McFarland Boulevard North, Tuscaloosa, and
that Mitchell M, Mataya has joined the firm as an associate.
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Wainwright, Pope & McKeekin PC announces that Jacob A.
Maples has joined the firm as an associate.

Parkman, Adams & Associates announces that William C.
White, II has joined the firm as a partner and the firm’s name Webster, Henry & Lyons PC announces a name change to
has been changed to Parkman, Adams & White. ‘Webster, Henry, Lyons & White PC., &
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Business Valuation

Accurate appraisal and analysis form the bedrock of any
successful business valuation. You can make sure your case is
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swiftly assess the economics of your situation, reducing
complex topics to their essence. We present these conslusions
in a concise and readily understandable way—to opposing

counsel, clients or jurors.

Driving all of this forward is a vigorous commitment to
responsive, personalized service, backed by the resources of
the largest accounting and advisory firm based in the
Southeast. For more on how Dixon Hughes can help you build
the strongest case possible, visit us at dixon-hughes.com or
call Butch Williams at 205.212.5300
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