


'~t Union Bank, 
ire rrork hard to 
earn your trust.'' 

-Henry A. Leslie 
President and Chief Executive Officer 

Union Bank works closely with many Alabama 
attorneys in the adm in istration or trusts and estates. 

Our investment capabilities have in creased 
d1-amaLically .in the past year by the addition of a 
state-of~the-art compute rized system. As Alabama's 
largest independent bank , we control all our 
investmen t processing wilhin the Trust Depa rllnent to 
assure constant attention and comp lete confidentiality 
for yow· clients. 

We invite yow· questions about Union Bank's trust 
services. Our expe rienced trust officers vvill be glad to 
discuss any business , financ ial or adn,inis trative aspect 
of the services we provide. 
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60 Co1nn1erce Street 
Montgon1ery, Alabama 36104 

(205) 265-8201 
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On the cover 
The cover photograph, of the re· 

cently restored Lowndes County Court· 
house, was taken by Montgomery at· 
tomeyand amateur photographer Tom 
McGregor of Webb, Crumpton & 
McGregor. 

Hunt sville - Heritage 
and High Tech 

- pg . 120 
Heading for Runts ville in July? T hen 

be sure to find oul what 's going on and 
where to go in the Rocket City. Details 
are inside. 

Income Taxation of 
Wrongful Death 
Proceeds in Alabama 

- pg . 127 
A recent ruling by the IRS has 

changed the long-standing rule on the 
laxabllity of wrongful death proceeds. 
Under the new standards beneficiaries 
of wrongful dea,th j udgments or set· 
tlementswi ll incur significant tax con· 
sequences. 



ISSUE IN BRIEF 

l\1idyear Confe rence 
Highlights 

- pg. 14 0 

For those who missed this year's 
conference, it war. quite a success. 
Highlights, in pictures. are inside. 

Revi ew of Unin sur ed 
and Und erin sur ed 
Motoii st Law in Alab ama 

- pg. 142 
Untnsured motorist coverage had 

engendered a number of appellate de
cisions which have carved many spe
cial rules in this area. Rccem amend
ments to the uninsured motorist stat · 
ulcs have added a new category of cov
erage - "underinsured motorist." 

A Look at Ala bama 
State Bar Headqu art ers 

-pg. 146 
l'ersonnel o[ the stale bar headquar

terb perform a myriad of services for 
Alabama practitionen;. These services 
m;iy be of benefit to you in the practice 
or law. 

Special Reco gni tion 
Spccial llta11ksfor Itel/I with lhis 

issue go lo Tom McCn'gOr. Richard 
Gill, Pal Graves a11d A /er Jack:w11 
fo, I, is fl/,o/ograpliic co11trib11 lio11s. 
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Every lawyer licensed to practice 
in Alabama bas an opportunity 
for an activt role in the bar. 

Those who participate themostger the 
most out oft he bar organization. Like
wise, the more participants. the more 
responsive the bar. 

The annual meeting o[ the Alabama 
State Bar is close at hand. l personally 
invite each of you to be in Huntsville al 
the Hill on and Von Braun Civic Center 
July 25-27, 1985. There is an outstand· 
ing program planned with some por· 
tion devoted to the interests of each 
member of the bar. As in the past, we 
will have programs designed for those 
who wish credit for continuing legal 
education. in add it ion to the normal 
business oft he bar. or course. we have 
gala entertainment scheduled for your 
pleasure. We look forward to seeing 
you in lluntsvillcl 

When you receive your annual 
meeting pr()f.'l'am within the next few 
days. please immediately pre-register. 
We are hopeful Lhis will be the largest 
meeting 11f the Alabama State Bar, 
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Participation 

and, certainly, it will beoneo[ themosl 
outstanding. 

By now, you should have received a 
commltlec preference questionnaire 
from President-elect Jim North. The 
bar needs your help, and we wish lo 
accommodate your preferences. Please 
take a few moments to consider and 
respond on the questionnaire. Whcr· 
ever possible, your preference will be 
hono,·ed. 

The Alabama State Bar is undertak· 
ing your program with Lhe primary 
emphasis 0111hc betterment of our pro
fession. Your contribution is wanted, 
needed and necessary to make your bar 
a truly representative body. 

During the past 18months.theGov
emance Committee has been hard at 
work redesigning the method of rep, 
resentation on the bar governing body 
and the method of electing officers. All 
of this is aimed aL making the bar more 
responsive la the needs of each of its 
members. However, without your help 
as an individual practitioner, your bar 
truly cannot be representative and re· 

BYARS 

sponsive to I he needs of our profession. 
I urge you to participate in the commit· 
tee program of the Alabama State Bar. 

Your state bar is involved in several 
innovative pnigrams which will assis1 
you as a lawyer to keep pace with the 
times. However, as we adapt to change. 
we lawyers must not com promise our 
professionalism. 

Despite some of the criticism o[ our 
profession, we c,111 look with pride to 
lhc fact the services of lawyers are 
more avnllablc today to more people 
than ever before in our history. Let us 
strive 10 make certain those services 
are more competently and ethically 
performed today than ever before. 

Each generation of lawyers faces its 
own presi;ures, dilemmas and chal· 
lenges. With your participation, the 
Alabama State Bar can point the way 
10 mL'Ct those pressures.dilemmas and 
challenges - now and in the future. r 
urgeeach lawyer to seize theopportun· 
ily and duly to participate "in the up· 
building of the proless1on." D 

- Waller R. Byars 

May 1!185 



~xecutive 
C.Oirector's 

~port 
liAlllNER 

Procrastination 
A111{r Roo11ey migM ll'f/1 osk ... Wl,y 

do f>cOple procrasti11ote? /Jo yo11 k110111 
proplr who procrasli11olc? Are louryers 
f/,r best /Jrocroslina/on; of all? Do you 
p,·ocmsliitalc? .. 

The past six months hnvccom~nced 
me or the answers to th<! last Lhree 
que111ions. They all would be YES. If I 
kne" the answer to the lirst, I could 
soh•e many or the problems various 
members and would-be members havt> 
crentecl for themselves with in our 
associnl ion. 

Area s of Procl'a stination 

Licensing Re quirements The 
number or lawyers who delayed -and 
some still are delaying - purchasing 
their 1984-19$5 licensl.' (due no later 
than October 31, 1984 ,) is alarming. 
Most licensingauthoritil'SScnd notices 
on or before October I or each year; 
however, the number or lawyers who 
called to complain about the lace fees 
and penalty provisions indicates the 
not ices get put aside and forgonen. De
linquency costs can be substantial. 
Failure to purchase the license raises 
the possibility of a client's action for 
practicing without a license after o~ 
J>OS1ng counsel prevails on a motion to 
dismiss.Mark your 1985calendarnow: 
your 198.5-1986 liccnse 1s due October 
I, 1985. Do not rely on the lirm 's book· 
keeper to remind you. 

MCLE Requirement s This area 

Tiu ,llabrn,ra ,,,..,... 

ol procrastination is equally disturb
ing. While the vast majority of our 
members comply with the 12-hour re· 
c1uirement, many have complainl'<i to 
me about the course offerings in late 
November and December. Complaints 
relate to the timing and selection dur· 
ing those months. Invariably I was 
told. "It's my fault, l JUSl put off get· 
tmg m my hours." We had received 
11.'Ss than one-half the required reports 
as late as the end o( Novi;mber(only 30 
percent). Compliance was at 70 per· 
cent by the end or December. thecom· 
pliance deadline. 

We received another 21 percent of 
the forms during January. Interest· 
ingly, a high percentage of these late 
compliers was in the same group last 
year. It was a matter of concern lo note 
rurihcr how many or them also had 
client complaints filed against them. 
Many complalms were generated by 
cont inumg failure to communicate with 
the client. 

Bar Admis s ion Oc11dlines Far 
too many applicants w,1i1 umil the last 
72 hours to file an examination appli
cation. and this creates problems lor 
the applicants. Many of our members 
i-en•e as affiants. and the required a!fi
da,•its in support of chara.cter and fit· 
ness frequently are laid aside by well· 
meaning anorney friends and then not 
submilled by the completed applica
tion filing deadline. The lawyer who 

delayed sending the affidavit always is 
remorseful: however, the applicant is 
the party penalized by not qualifying 
to sit ror the next bar examination due 
lo an incomplete application. H you 
agree to send an affidavit, send it that 
day. 

Profe ss ional Liabilit y lo sur
ancc The spiraling rates in prof es· 
sional liability lnsurnnce have gener· 
atecl ma11y telephone calls to me in re· 
cent weeks. Rates for professional lia· 
bility insurance fluctuate in cycles. 
and. unfortunate ly. nationwide we are 
111 the phase where the market is se
verely limited and those few writers of 
this coverage are raising rates 10 stay 
in the market. Man)• or our insureds 
arc delaying action, when renewal no· 
tices are received. until the end of the 
policy period. The relltriCtl'<i market 
has caused most carriers 10 require! 
new applications "11 h renewals, and 
the delays in recei\Oing renewal con· 
rirmalion plus a significantly increased 
1>remium are causing concern. 

I strongly suggest you have your 
ngcnl review the market for you the 
day you receive your renewal notice. 
For those not presently insured with 
the bar's endorsed carrier, you will 
find in most instances the best cover· 
age at the most competitive rates. 

The rate increascsarcj ustifled based 
(Cm1tii11m l 011 page 138) 
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Undoubtedly, every Alabama 
lawyer has had occasion 10 
cite as precedenl a case re

ported by Benjamin Faneuil Porter. 
leading that cite with the phrase, ··11 
has been the law in this jurisdiction for 
more lhan 100 years .... ·• Indeed. 
many a modern decision oflen draws 
upon 1hosec:1rly reported cases which 
remain today only because of Porter's 
sustained auen tion lo his appointment 
by lhe su11rcmc court as reporter of 
decisions, a position Porter held at the 
age of 26, while he was aclivcly prac· 
1icing law in Tuscaloosa and later 
whilehewasac ircui1judge in the 10th 
Judicial Circuit in Mobile. 

What every Alabama lawyer may 
nol know. however, is lhis man ncilher 
began nor ended his career in his ca, 
pacity with the supreme court.. but 
was. and remains, one of the most, if 
nol the most, notewonhy figure in the 
development of Alabama law. Porter 
was a man of extreme versatility: a 
physician; lawyer: circuit judge; news· 
pa perm an: poet: reporter and editor of 
the dt'Cisions of the Alabama Supreme 
Court: railroad president; regional and 
national politician;colonel in chargeof 
planning and building a Confederate 
governmental hospital in Greenville. 
Alabama: and tran slator of historical 
documents. It was as a conlemporary 
and correspondent of Alabama histo
rian AJ. Pickett Porter penned his his· 
toryofthesrnteof Alabama in Remillis
cc11ces of Mt11 a11d Thi11gs ill ,llal>o11u1. 

Fortunately for the modem reader, 
lhe diligence of Sara Walls uncovered 
the original manuscript of Reminis
ce11ces. and through her careful research· 
ing and editing. the 1>rinted version of 

11,i 

Remini scence s of Men 
and Things in Alabama 

by Benjamin f . Porter 
researc hed and edited by ara Walls 

H. Edwnr d Perso ns 

Benjnmfo F:mcuil Porter 

this manuscript is available today. 
This 1ntnguing autobiography of Por· 
ter recounts life in Alabama from the 
early days oft he 19th century through 
the Civil War years, citing many his
toric events, including the founding of 
the law school at l he U nivi:rsity of Ala· 
bama. Porter. incidentally, was offered 
the first chair of law al the University 
of Alabama School of Law. Porter·s at
tention Lo his contemporaries is un
e<1ualed by any historical work of his 
day. lie speaks of circuit judges and 
other officers of the law. military per, 
sonncl and prominent citizens through· 
out Alabama. 

This work conrnins a map of early 
Alabama showing various cities and 
counties in which Porter lived and 
worked during a 39-year period; photo
graphs and drawings representing 
dwelling pla~-cs of Porter's in Clai· 
borne, Tuscaloosa, Mobile. Porterville 
(in DeKalb County), Sydney (in Mar· 

shall County)and Greenville,Alabama; 
photographs of scenic locations 
throughout Alabama: and an early 
etching of Porter by Alexander Hay 
Ritchie of New York.. Within the texi of 
the very accurate and faithful reOec· 
Lion of the original Rcmi11isce11ces are 
inten.l)Cl"Scd a few closely related pas, 
sages selected from Porter"s writings 
previously published in Southern 
Q11r,rlel'ly Review. volume XV], October 
1849, and in John Belton O'Neall's Bio· 
gra/)hicol Sketches of B1mclt 011d Bar of 
South C<1roliiw, volume ll, 1859. As 
Walls explains in her forward, "These 
passages, amplifying Porter's literary 
intention. are SeL in a distinctive type 
face 10 differentiate them rrom the 
Re111i11isce11cts per se." 

Rufus Bealle, a prominent Tusca-
/0,ntinNtd 011 f>ag< 139) 

Origi11all)' from Cmmbriar i11 Lime· 
$/OIIC Co,mty, Ala/Joma. Ed Pcrso11s 
graduated from the U11ivcrsify of Alll
/xJmn School of La111 i11 1984, was ad· 
milled lo 1/rb bar //ml ycara11d 110w /)roe· 
fices willt the firm of Hubbard. Wal· 
drop, Rqy110/ds, Davis & Mcllwai11 ;,, 
T11scft Joos,,. 

May 1985 



&\bout l\lemhers, 
&\mong Firms 

Abo ut Me mbers 
Laird R. Jon es has joined Union 

Camp Corporation as counsel at the 
company's MontgOmery mill. Jones is 
a native of Andalusia and received 
his law degree from I he University of 
Alabama School of Law January 
1979. 

Prior to joining Union Camp, he 
practiced with the Montgomery law 
firm of Argo & Enslen. 

te ve R. Fore hond has been 
named director of 1axes and corporate 
counsel for Russell Corpora1ion in 
Alexander Ci Ly. Alabama. 

Among Finn s 
Robert S. Ramsey, Stephen J . 

Flynn and S.C. Middl ebrooks are 
pleased Lo announce the formaLion or 
their new practice as Ramsey, 
Flynn and Middl ebr ooks, P.C. 
Their offices are located in Suite 
1806. First National Bank Building. 
Mobile, Alabama 3660'l. Phone 
433.SIOO. 

Cliflon S. Pd cc, II , and Herb en 
B. Spa.rks, Jr .. are pleased Lo an· 
nounce the formation of their part· 
ncrship for the general practice or 
law "~th offices in the Highland Pro
fessional Building. 22.!0 liighland 
Avenue, Birmingham, Alabama, 
1ihonc 939.3999. 

The law firm of Hollis & Lea th· 
e rs is pleased to announce Lee 8. 
Os born, formerly in practice in 
Shelrield. Alabama. is now associated 
with them in the practice of law. Of· 
rices are located at 28 cast 1st 
Avenue North. P.O. Box 708, Win· 
field. Alabama 35594; 109 First Street 
S.E., Fayeuc, i\l<1bama 35555 and 212 
South Vernon Street, P.O. Box 599. 
Sulligent, Alabama 35586. 

Wiginton & Baile y take pleasure 
in announcing G. Danie l Reeve s 
h,1s lx'COme associatt'<I with 1he firm, 
and lhc firm name will be Wiginton , 
Bailey & Reeve s. They have relo
catt.>d 10 the Statesman Building, 105 
Vulcan Road, Suite •IOI, Birmingham, 
Alabama 35209. Phone !).12·9233. 

The law fim1 of Cuincs & 
Cleckler, P.C., tokes pleasure in 
announcing Cbnrles P. Gaine s is 
now a member of the firm. and Ro· 
bert 8 . Barne11, J r., has become an 
associate of the firm. Offices are lo
ca1ed at 127 East North Street. Tal· 
ladcga, Alabama 35160. Phone 
362·2386. 

Balch and Bingham, located in 
Birmingham and Montgomery. takes 
pleasure in announcing Michael L 
Edwards has joined the firm as a 
1iartner, and Ralph F. MacDonald, 
Ill, has become a partner in the flrm. 

Arth ur T . Powell, 111, announces 
the opening of his low oHice at 1204 
First Na1ional Bank Building. 31 N. 
Royal S1ree1. Mobile, Alabama 3660'l. 
Phone 433-8310. 

Haro ld E. Walden , Sr. , and Jo · 
se ph E. Walden arc pleased 10 an· 
nounce the formation of a firm for 
the general practice of law under the 
name ol Walden & Walden wilh 
offices located at Suite 201, 1240 Jes· 
sup Building. P.O. Box 161 O. Ala bas· 
1er, Alabama 35007. Phone 663-0915. 

John P. Fummn , auorney al law. 
announces the opening of his branch 
offi<:e for the general practice of law 
in Orange Beach. Alabama. The coas
tal office is located on Alabama 
Highway 180. Callaway Company, 
Inc. Building, P.O. Box 275, Orange 
Beach, Alabama 36.561. Phone 981 · 
9100. The Mobile office is located at 
161 Conti Street. Mobile, Alabama 
36602. Phone 432-5700 OT 432-5701. 

Jam es R. Bowles and John I. 
Cott le, fl l, are 1ileosed 10 announce 
the formation of a partnership for the 
genera I practice of law under l he 
name of Bowl es & Co1Ue. Nancy 
I. Corlle also will be associated with 
1he firm. Temporary offices will be 
localed a1 the Tallass.;e Shopping 
Center, Gilmer Avenue. Ta llassee. 
Alabama. Phone 283·6548. 
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Th e offices or O'Bannon and 
o· Bmrnon are µleasc-d to announce 
1he rernoval o( their olficcs 10 40'1 
Sooth Pinc 1rtoe1 in Florence. 
Alabama. 

Donald II . Pall c rso n and Ga ry 
L . Jcs wr are 11least-d 10 announce 
1he (om,alion or a 1)anne rship for the 
generul 1m 1c1icc o( law under lhe 
name Pall er son & .lester . Offices 
are localed al 117 Mobile Plaza. Flor· 
ence. Alab,1mu. Phone 764,3941. 

Th e law firm or deGrall e nried 
and Hawkin s is pleased lo an
nounce 1he associa1ion ol coll Don 
ald so n with the lirm for the prac· 
lice or law. omces arc localed at 2620 
6lh tr\.'CI, r.O. Box 2263. Tusca· 
loosa, Alabama 35403. phone 
759·)226. 

J . Knox Argo, Frede rick T. 
Ens len.John M. ll ollow1,y. Jr .• 
and M. Wayne Sab el are pleased 10 

announ<.'C lhcir association for Lhe 
general pnicliCI! or law under the 
fim1 name or Arg o. Enslen. Mollo· 
way & Sa bel . P.C. O!fices are lo
c;ited al :WO South !lull Streel, 
Montgomery. Alabama 3610-I. phone 
ll:J.l-::!460. 

J11111e1< M. Morion. n, and Sam 
ue l M1111lcs nrc pleased lo an· 
numict• lh,•ir parl nership, with oflices 
al l71!i 14th Avenue Soulh, Bir
mingham. Alal>amn 35205. 

Na ncy On\lis. Jam es E. Cox and 
William ,\. Clc, •c land nre pleased 
lo announce the formauon or a part
nership lor th~ practi ce or law under 
lhc firm name or On vis. Cox & 
Cleve land . Oflices are located aL 

337-13 East Magnolia, Auburn, Ala, 
bama :iGS:JO, 1>honc 8./J.1908. 

Richard Wilson 
& Associates 

Registered 
Professional 

Court Reporters 
132 Adams Avenue 

Mon tgomery , Alabama 36104 

264-6433 

SAVE 30-600/o 
* * * 

USED LAW BOOKS 
* * * 

• West • lawyers Coop • Harrison 
• Manhew Sender • Callaghan • Others 

WE BUY - SELL - TRADE 
Law Book Exchange 

P. 0 . Box 17073 
Ju ckso n\lille, FL 322 16 

1-800-325-6012 

Four Alabama and Federal Tr ial Praclice Form 
Books Avallable for Immed iate Shipment •.• 

0 ALABAMA ANO FEDERAL PLAINTIFF 
DISCOVERY FORMS 

Often First Investigations 
Don't Do Your Case 

Justice 

ll6 

0 ALA.SAMA AND FEDERAL MOTION 
FORMS 

0 ALABAMA ANO FEDERAL ORDER ANO 
JUDGMENT FORMS 

0 ALABAMA AND FEDERAL COMPLAINT 
FORMS 

Part of a series of trial practice form books by 
Robert Selltrt Smith and Joan McIntyre . 

The price of each of these books Is $59.95 plus 
postage end handling. 

MADISON PUBLISHING COMPANY , INC. 
223 EAST SIDE SQUARE 

HUNTSVILlE , ALABAMA 35801 
(205) 533-5040 

C\.'cn a sUght oversight In fnlllal occ;kten t reports can 
make a deciding dlftcrcn cc In your0:1'"H:. for a follow-
up invcstig., llon •nd v.111<1. n: lloblle tc.<drnony l)y • 
.. "11-e51abllshcd <>pt.rt. con t.,ct. 

ALBERT MEDINA 
~~~ 
Accident ln '\'QllgaUon 
Speed EsUm a les 
Lam:p ~mlnat.ion 
Collblo n Analyo~ 

Court Tmtlmony 
Ac.dOc.nl Reconsl:nK'.tlon 
Phot .ogroplll 

P.O. Box 17;);)2 • ~1on19omc,y. Alabama ;)6 1 17 
(20)) 277-7929 
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Cuffee Counl~ Bar Ai-l>ocia1ion 

In a recent mc..:t ingof 11s members, theCofCee County Bar 
ell'Cled Merrill Shirley. president: Bruce ~lcl..ean, vice
prcsidcnt; and Paul Young, Jr .. Sl'<:relar)•·lreasurcr. The 
association also honored its immcd,me J>ast president. Dale 
Marsh, and immediate past secrctary·treasurer.John Dowl
ing. for their loyal and dedicated service 10 the Coffee 
Count) Bar. 

ll om,tu n Counl y Bar .\ M•Ociation 

T he Hous1011 County Bar As!;OCiation recently partici· 
patt-d with the Dothan school system 10 promote an aware
ness or the law and the way the state's legal system works. 
As part or 1h:n program. the Alabama Supreme Court was 
111\'ited toOothon 10 hear oral afl,'Uments May 3: in add111on. 
a reception in honor or thecourl was held the night before. 

Mo bil e Bar .h soc iati o n 

The Mobile Bar Association honored nine or us members 
for serving 50 ye.,rs in the legal profession. Sewn or those 
nine were present at the regulnr MBA monthly meeting 
held March 15 01 The Admiral Semmes. These individuals 
represent a wide range or legal expel'ience. 

Garet Van Antwerp Aldndite was in Lhe banking busi• 
ness for approximately 40 years and now 1s in the pri,•ate 
pracuce or law. 

R.H. "Pete .. Allen was a corpomte officer with lnterna· 
tional Paper Com1iany for over :10 years. 

Judge Allan R. Cameron was a1>1,ointed the first full-time 
United States magistrate or the U.S. District Court. 

Judge Robert F.. Hodneue. Jr .. is the presiding circuit 
judge of the 13th judicial district. 

Ralph Kennamer spent a number of years as U.S. a1tor· 
ne)' for the southern district of Alabama and city allorney 
for the cilles of Mobile and Pl"ichard. 

<i\iding 
the 

( ...,. . 
"1rct11ts 

Albert J. Tully has practitl'<I law with the same l~w 
1x1r1ner for 47 o! thOSI! 50 years. 

Janella J. Wood holds the distinction o! being the first 
female in Mobile 10 reach the50.ycar milestone and J>Ol,Sibly 
the· first in Alabama. 

George E. Slone. Jr .. and Bari B. Chamberlain.Jr., were 
unable 10 aucnd the meeting, but also were honored for 
their contribu11ons to the legal profession. 

Eight of the "honored nine .. are graduates of the Umver
sily of Alabama Law School Class of 1935 (Mrs. Wood was 
the only female). In fact. there were 14 Mobilians who 
graduatt'CI with the class of '35. 

Each honoree was given a framed cert ificate. signed by 
MBA President St!n H. Kilborn. to commemorate the 
occas,nn. 

Seven of the nin o members of the Mobile Bar Associ111ion 
honored for 50 ycors of se rvice in lhc legal profess ion 
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Cflar Cflrief s 

Will ia ms nam ed dean of 
Cumb erl and 

P~rham II. Williams.Jr., direc· 
tor of tho University of Mississippi 
LawC~n1cr and Dean of the Uni· 
verslly of Mississippi Law School, 
has bt-en named dean of Cumber
land School of Law of Samford 
lJniversity. 

The appointment of Williams 
c:ulminattS a 13-month search to 
~lt:,;t n ~uccessor to former Dean 
Donald E. Corley. who resigned in 
Pebruary 198'1 to return to full· 
time t~aching in the law liehool. 
Brad Bishop, a veteran o( 14 years 
on the Cumberland faculty, has 
served 11s ioterim dean. 

Williams has been director of 
the Mississippi Law Center since 
its establishment in 1973. The 
center broaden• the legal educa
tion concept of lhe Law School and 
combin.,, the r(?j,Ources of the 
School or Law. La" Library. Law 
R-rch Institute, Coun Educa
tion Program. Institute of Continu· 
ing l.<.'g:11 Education and Court Re
porung Program. 

Williams was dean of the Mis· 
sissippi School of Law fortwo years 
1mor to the establishment of the 
I.aw Center concept. Previously, 
he serv~d as associate dean, assis· 
I ant dean and administrative as-
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sistam or th~ School of Law, be
ginning in 1965. 

Active in state, rt'gional and na
tional associnlions, Williams has 
served in such roles as commis· 
sioncr of the Law Enforcement 
Assistance Comnussion (1972-76), 
commissioner of the National Con· 
fercnet' of Commissioners on Uni· 
form S1a1e Law:. (suice l971 ), a 
m.:m~r or the ABA Commiuee on 
Pro:,ecutorial Standards (1981-82) 
and chairman of the Mississippi 
Governor·, Blue Ribbon Commit
tee on Criminal Prosec.,utions 
(1981,82). lfo has been chaianan of 
the Mississip1>i Supreme Court 
Advisory Commillee on Rules 
since 1983. 

Williams holds Bachelor o! Arts 
Rnd Juri, Doctor degrees from Lhe 
University of Mississippi and a 
Mas1er of Laws rrom Yale Univer· 
sity. He was rt.>c1picnt of a Sterling 
Fellowship for study at Yale m 
196.J and a Fellowship for Ad
vanct'<I Study in Law School Ad· 
mimst ration nt Ne" York Univer
sity m 1968. 

LL.M . in ta.xati oo
Montg ome ry 198 5 -87 

The University of Alabama 
School or Law again is sponsoring 
a grndualc program in tax. T his 
program is designed Lo serve prac
ticing Alabama lawyers interested 
in obtaining, on a part-time basis. 
the LL.M. in taxation degree. 

The progrJ111 consists or six se
mesters spanmng two academic 
years. with two classes per semes· 
i.,r. Two-hour cla~ begin Au
gu,t 2-1. 198.'l, and Lhe first semes
ter conclude,-December l.J. The 
program "ill continue through 
summer semester 1987. Location 
or this cycle of lhe program is 
Montgomery (it previously has 
been held m Birmingham and Mo
bile), with the cxacl site to be an· 
noune<•cl later. 

Tui11on 1s as follows: 

Re-1dent 
Non--n, ndcnt 
Rc,;1dcnt audit 
Non res1dtn1 aud11 

. 
One 

Course 
$2511 
378 
li9 
2.13 

T,,·o 
Courses 

S39'l 
6'18 
250 
378 

The above charges do not cover 
books and maLerials. 

For more information or applica· 
lion mmeriAls, contact: 

Admissions Office 
School uf l..aw 
Box 1435 
Universit)'. AL 3!>ol86-1435 
(205) 3,18-5-1.JO 

Litigat ion ecLion Or_gan i7.a· 
tion l o be co ns idered 

Tennent Let. chairman of Lhe 
Task Force 10 Organize a Litiga· 
lion Section. announced plans for 
a mec1111g op;!n to all interested at· 
tomeys to be conducted during the 
bar's annual meeting in Hunts
ville. July 25-27. Said u.>e, "There 
i~ prC!\ently no seclion which ad· 
dresses I he nel>ds 11 nd problems of 
all lh igators no matter in which 
forum they practice or on which 
side of I he courtroom tl1ey sit. The 
proposed lit ig-Jllon section will 
take an interdisciplinary approach 
to those problems facing Lhe trial 
bar. a~ distinguished from thee.'(
isting sections such as Labor Law, 
Practice and Procedure. Criminal. 
Antitrust. ~'am1I>·· BankrupLcy and 
Adm1ms1ra11vc Law, which are 
devoted to subotantivc and pro
cedural problems (J«Uliar to those 
areas." Possible goo ls are: 

(I) pn,vide ~ forum where all 
lrinl allorncys may meet and 
discuss oomn1011 problems: 

(2) und~rtnke an extensive t:<lu· 
C'ationnl progrnm to improve 
1he com1ic1ency of the trial 
bar; and 

(3) 1mprt>ve I he clfioern:y. um· 
form11y and economr ol l11i, 
ga1,on and work 10 curb 
abu,o of the Jud1Ciru process. 

Litigators intcttl>ted in auend· 
ing the meeting should write to 
Mr. u.-e at P.O. Box 68, Huntsville, 
Alabama 35804. Those interested, 
but unable to anend, should let 
him know of their interest so Lhe11· 
names can be added to the lisl of 
potential section members. 
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'The Pirst c:!jlmericaq 

§J:p)llfill~ 

A Part of the Legal Community 
SINCE 1889 

For nearly a century First American 
Title Insurance Company has been 

an imponant pan of the legal 
community. The spirit of coopera1ion. 
the experience and uuitude of 111u1uul 
assistance in working wi1h the legal 

7h e First American 

profession has made this independent 
title company the nation· s third largest. 

From the old Harris County Counhousc 
in Houston, Tcxns IO the Pacific and 
Atlan1ic seaboard, First American ~ncl 
the spiri1 is rcndyl 

First Ameri can Title Insurance Company 
STATE OFFICE: 1529 FOURTH ST.. NEW ORLEANS. LA 70U5 • (504) 895·9911 
NAflONAL HEAOOU ARTERS 1t • E , FtFTH ST , SANTA ANA , CA 92701 • (714j SS8•321 1 

SERVING TIT LE INSURAN CE NEEDS TH ROUGHOUT TH E UNIT ED STATES 
Aj]iliored with 77,e first American Ft11anclol Corporation 



HUNTSVILLE 
Heritage and High Tech 

by 
Helen C. Smith 

Editor's f'lolfr HunrsvlDe, the Rocket City. has been chosen os the site of the 1985 Alabama 
Stale Bor Annuol Meeting. 

Huntsville is a subtle blend ol dtwrse 
elements, a study ,n contrasts. Upon ar· 
rival. one rs captivated by the mountains 
with the panorama below of the cotton 
fields and sprawling cny. The old rs juxta, 
posed with the new, antebellum man· 
sions are stlhouet ted against Rocle et City 
skyscrapers. 

The city is a panoply of cultures and 
nationalities. Huntsville has been the 
mountain home of the illustrious Ger, 
man scientist, Werner Von Braun, and 
the setting for James Michener's novel, 
Space. On the other side of town and 
time, Leroy Pope Walker, secretary of 
war for I.he Confederacy, lived in the 
Twickenham area (as do his great.grand, 
children today). 

This gentle mixing of hills nnd dales, 
old and new, continental and country, 
offbeat and traditional, makes a city 
where the tempo ls fast, but the am· 
biance is slow. One can feel the electric, 
ityof the fast-growing high technologJcal 
induSlTY and yet seek solace in genteel 
parlours on Adams Street, where hme 
stands still. 

The chann of our city lies in her con· 
tradictions. The contrasts emerge when 
exploring Huntsville. She is a gractOUS 
lady who, with one foot planted firmly in 
the past, steps confidently tnto the lu· 
ture. One can visit Constitution Hall 
Park, the birthplace of Alabama state, 
hood - and step back mto the 19th cen· 
rury. From there. one can take o short 
journey to the Marshall Space Fhght 
Center, "the launching pad" of our mod· 
em space flight program - and step into 
the 21st century. 

Experience the essence of Huntsville, 
Alabama - Rocket City, USA. 

Old and New 

Old Starl with the old, 1he tried and 
true. Huntsville Heritage Tours. owned 

120 

by Lesie Crowson and Jayne Lowry, 
conduct private and group tours. For a 
de1ailed look al Huntsville's two down
town hrstoric areas, these ladies lead 
both dri111ng and walking 1ours. They 
may be contacted at 539-6218. 

If you w,sh to discover downtown's 
main sights on your own, stop by the 
Madison County Travel and Tourism 
Board office and pick up a copy of "A 
Walking Tour of Huntsville, Alabama." 
TI,e Tourism Board ls located in lhe 
Central Bank Building on West Side 
Square; phone 534,0638. 

His tor ical S ites not to be Missed 
• Constitution Hall Park (309 Madison 

Street, 532·7551) 
• Twickenham Historic Prese rvation 

District 
• Leray Pope Walker House (403 Echols 

Avenue) 
• Railroad Museum 
• Howard Weeden House and Museum 

(300 Gates Avenue, 536-n 18) 
• Maple H,ll Cemetery 
• Mooresville, Alabama (Highway 20 

between Decatur and Huntsville) 

New To get an out·Of·tlus world ex· 
perience, visitors to Huntsville should 
not miss the Alabama Space and Rocket 
Center. The space program is capsulized 
in this unique museum. It has movies, 
diSJ)lays and ndes illustrating 1he space 
1echnology 1hat has evolved in the 20th 
century. It is a w,ndow to the 21st cen· 
tury. Do nol miss this! Localed on H',gh, 
way 20 West. Phone: 837 ·3400. 

For an in-depth look at the space pro
gram, MarshaU Space Flight Center is a 
must. This was where Werner Von Braun 
designed the first rockets that would 
blast our astronauts into space and cata· 
pull Huntsville into the space age. The 
tours originate from the Alabama Space 
and Rocket Center. Phone: 837 ,3400. 

Oth er 20th Ce ntu ry Places to Go: 

• Von Braun Crvic Center for your 
entertainment needs 

• Madison Counly Courthou•e 
mosaic depicting Huntsville's history 
and development 

• Huntsville Athletic Club indoor 
tennis 

• Hunts111lle Country Club golf 

Hills and Dal es 

Hills The Monte Sano Mountain 
Scenic Overlook located on Governor's 
Drive offers the bes1 bird's eye vlow or 
Huntsville. 

Hr/~11 C. Smith allmd,'il .\/iss,ssippi 
Stale Co/ll'gc/or ll'omr11 0111/ groduoletf 
cum laude /rv m lfrt U11itr~ily ,,f ,Ila, 
l>oma. S/r~ is marrirtf lo C. l.y11H~w 
Smith, Jr .. circ11il j11d~ for tlw 23rd 
j11didol circuit. 011d i.< a lro,~·I t'tJll/rr· 
c,1ct(;()Ordi110/orwilf1 Cook Tnll'd Ai.>twcy 
i11 H1111ts1•illr. 

Othe r Mountain .T op Experi ences: 

• Bankhead Parkway Sce111c Overlook 
• Burrilt Museum, located aiop Monte 

Sano 
• Green Mountain Na1ure T ra,1 
• Space Walk - a nal ure walk across 

the mountain 
• The Cross on Monte Sano 



Top right: Oement Comer Clay -
chn ircd committee of 15 drafting the 
s1n1e·s constitution - hjs lO\\' office 
hos been rc crea1ed as part of 1hc his
torical in1erpre1a1ion of Cons titution 
Holl Pork. 

Toil lell: Two views ol Von Brnun 
Civic Center - lhc site of the bnr's 
1985 Annua l Convention 

6ouom lef1:Cons1itulion Hall- 1819 
rncc1inl( .,ite lor44 del eg a1cs from 22 
counties ,,~riling the Alabamn Consti~ 
tut ion 

Rottom riglll: For mo, •ics, displays 
nnd rides illustrat ing 20th ccn1ur~· 
Npt1co tec hnology. do not n,i""~ 1hc 
Alnbumn Space and Rock e t Center. 
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Dales Big Spring International Park 
is adorned with gifts lo Huntsville from all 
over the world. This is a beautiful place 
for a romantic stroll or feeding the ducks 
- a favorite with the children. 

Other Unique Experiences 
in the Valley: 

• Jones Valley and Farm 
• Three Caves - an old quarry off 

Hermitage Avenue 
• Paint Rock Valley - a picturesque 

drive 

Coun try and Continenta l (Cuis ine) 

Country The mecca of Huntsville 
politics Is Eunice's Country Kitchen. IL is 
a "down•home"breakfost a1 its best. The 
specialty of the house is country ham, 
biscuits and either red·eye or sawmill 
gravy. What really makes the place spe
cial is Eunite Merrill - a warm, charming 
lady who makes everyone feel at home. 

More Country Cookin' 
and Local Color: 

• Gibson's - Barbecue, ribs 
• Mullin's - Hamburgers, hot dogs, 

chill dogs 
• Oakwood Bakery - Nutrition-based 

baked goods 
• Grecmbriar (Highway 20 between De· 

catur and Huntsville) - Catfish, bar
becued chicken 

• Boots - Football atmosphere; steaks 
• Twickenham Station - Steaks. fresh 

fish 
C ontinental Two unique places 

serving cuisine from nations hemispheres, 
and palates, apart immediately come to 
mind. The or Heidelberg has a Tyrolean 
atmosphere and authentic Bavarian 
cooking. A specialty of the house is a 
delicate Weiner Schnitzel. The other, 
The House of Mandarin, has a comfort· 
able Far Eastern almosphere and deli
cious hot and spicy Chinese food. Jack
son Yuan, the owner, is a Chinese coun
terpart to Eunice Merrill. He knows his 
guests by name and has a smile and a hug 
for all. 

Additional Contin ental Cuisine 
for Discrimina ting Palates: 

• The Rib Cellar at the Jet Port 
• Shogun Japanese Steak House 
• Lofton's al the Hilton 
• The Heritage Club - A private club, 

but a member may take you 
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• The Fogcutler - Steaks 
• TGI Friday's - Sunday Brunch 
• Roy Gonzalez Mex.ican Restaurant 
• Twickenham Station 

Off -Beat and Trad itiona l 
(Shopping) 

Traditional Lawren's is a favorite of 
Huntsvillians for finding that perfect gift. 
To their dismay, many people shop out of 
town lo find something unique only lo 
come home and find it tucked in a corner 
of lawren's . Do not vlsit Lawren's unless 
you have plenty of lime. It has the added 
advantage of being within walking dis· 
tance of the Convention Headquarters. 

T raclitio11al Shopping Near 
the Convenlion Site: 

• Randolph & Swan (Fine jewelry, gifts) 
• The Elf Shelf (Dolls, dollhouses, minia· 

tu res) 
• Juliann's(Tradirio11al women's clothing) 
• Kay's Cupboard (Antiques) 
• Willa's (Traditional and hau1e couture) 
• Pappagallo (Shoes, clothing) 
• Harrison Brothers store and museum 

on the Courthouse Square (crafts. 
gifts and museum in a perfectly res-

1ored early 1900s hardware and gen
eral store atmosphere) 

Off-Beat The Kaffeeklatsch and 
Books as Seeds are establishments ap· 
pealing to eclectic tastes. Books as Seeds 
has just a hint of counterculture about ii, 
which keeps it from having a stuffy book· 
store feeling. 

lf caffeine is what you are after, the 
Kaffeeklatsch has it. It is located down• 
town and is open during the day, serving 
pastries and numerous coffee blends. 

Off-beat Places to Go: 

• Finnegan's - authentic Irish pub 
• Tony Mason's - Do not go if you 

cannot take a joke 
• Comedy Spot - top name entertainers 
• Cheers - waiters in costume 
• Bowties - contemporary dancing 
• Monte Sano Mill - bakery and eatery 
• Ike's - 1950s hot rod atmosphere 

When you come lo Huntsville bring 
plenty of shoes: Walking shoes for step· 
ping back in time; dancing shoes for kick
ing up your heels; and tennis shoes for 
keeping up with the pace of this rapidly 
growing city . 0 

ALABAMA BAR LNSTITUTEFOR 
CONTINUING LEGAL EDUCATION 

Oil, Gas, and Mineral Law Institute 
Friday, May 24, 1985, 8:30 -4:15 

Law Center Moo, Co urt Rooin Tuscaloo sa, Alabama 
ABICLE is pleased 10 have as a (acuity member CHARLES J. 

MEYERS of Gibson, Dunn & Crulchc r in Denver, Colorado . Mr . 
Meyers is an authority in the field Qroil and gas and is besl known 
for his Treatise on Oil and Gas a11d Cqses 011 Oil and Gas Law writ
ten with H. R. Williams . He will speak on "The Law of Cove nan ts 
Implied in Oil and Gas Leases." 

O th er Outstanding fn culty Mcmb~r s Includ e: 
Conrad P. Annbrt'ch,. II John Grower 
Armbrecht, Jackson, DeMouy, Bruniq,, Gran1ha,m. Grower & 

Crowe, Holmes & Reeves 1-IewCs 
Mobile. Alabama Jackson, Missi~ippi 

Norton W. Brooker, Jr. 
Lyons, Pip<:S & Cook 
Mobile. Alabama 

Rae M. Crowe 
Annbrcch1, Jackson. DcMouy, 

Crowe, Holmes & Reeves J 
Mobile, Alabatn1' 

P rice: S75.00 

.., 
E'dward H. Hubbard 
RnWktyc on & Gas, Inc. 
'ru5cal~.$1i, Ahtbama 

1:honw L. Krebs 
Thomas. Taliaferro, Forman, Burr & 

Murray, 
Blrmingh11m, Al•bama 
For rurthe.r infomuuion: 

P.O. Box CL 
University, AL 35486 
205/348-6230 
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G"foung 
GLawy:ers' 

iection 

Wlh the rc..:1ue~L frnm the 
s1:1lc l>ar for this 1w1lclc for 
pulJlicmiun. il occuri, tu me 

the 1984-!ISymrof 1heAlaooma Young 
Lawyers' S..>ction rapidlrbdrawing 10 
a du,,e. Much has been acwm1>li~hcd 
through the outManding effort~ of a 
number of ckdlcated young lawyers 
throughout the stale. i\s of this wnt· 
mg. however. much remains 10 be ac· 
complish<'<I prior to the end of this 
administrauon. 

Confcr c m:c on the Pro fes sions 

Randr,lph P. Reaves of t-lont11omery 
spearheadl'<I I he Conference on the 
Professions held m Gulf Shore,, March 
22 and 23. A number of profc:.sional 
discipline, \\Cre represented . Most of 
lhc indiv1cluuls 11llending were 111cm· 
bcrs of professional licensing boards in 
Alabama. The thrust of the conference 
was to advist: 1he..c indh•iduals on the 
L'urrenl ~tntc uf the law m term, of 
administ rmivc proceedings rt.,gnrding 
licensing. Thi• seminar was. in my CS· 

I imaLi1>n, very well received by those in 
auenclance. A~ ulways. l<andy Reaves 
did an c.xcdlcnt job, and hc is to be 
commended. 

Alabama You1h Leg islat ur e 

The firsl weekend in April Lhc Ala
bama Youth IA-gislaturc/Judicml Pro
gram con,cncd in Momgomer)·. This 
program is d~-signcd to educate young 
1ico1>learound thc~taieconccrning the 
11,gisl,Hivc ;ind judicial brancht'S or I he 

by 
RobcrL T. Meadows. m 

VLS President 

i,:owrnment. James Anderson spcar• 
hc:idcd Lhis effort on behalf of th~ 
Young Lawyers and. as usual, ha,
donc a vcr)' fine job. 

Bridge the Ga 1> Se m inar 

Friday. April 26, and S.iLurday. April 
'1.7. the Young Lawyers sponsored a 
~Kridge the Gap Seminar" for new and 
inex1,cncncoo lawyers in Birmingham 
al the Civic Ccmer.Ja ml's Miller w11s 
in charge of this and arranged ,111 out• 
stunding array or speakers imparting 
their wisdom 10 lawyers on "nuls and 
bolts" topics. 

ABA Affiliat e Outr each 
Meet ing 

May 10 and 11. 198.5. the American 
Bar /\i,·sociation will hold us Bar l..ead· 
en;h1p lns111ute. This is sponsorl'<I by 
the Young Lawyers' Division of the 
Amcl'ican Bar Association and will be 
ht'ld this year at St. Petersburg Beach. 
The Young l..awyerb will send several 
repr...entath·es tothat particular meet· 
ing to discuss such things as fund· 
raising and projecting or the young 
lawyers, organiiing I he state young 
lawyers' sections, ml'<lia and press re· 
1:itions. k'gislativeaction. publication~. 
missing children 1>rojl'ClS, disaster le
gal assistance. Law Week and other 
Lo1>ics or interest 10 your Young Law· 
yers' Section. 

Law Week 

As I am sure you all know. Law Day 
has blossoml'<l into a wet:k·long cele
bration. This year l..aw Wwk will be 
celebratL-d dunng the first wt-ek of 
May. The theme for Law Wt-ck '85 i, 
"Liberty and Justice for All." The 
Young Lawyers' SL'Clion or the Ala· 
bama Slate Kar. in conjunction with 
the Amcncan Bar As.'lOCiauon and the 
stale bar il!><!U, has a number of mate
rials available for local young lawyers' 
St.'Clions and l<,c,11 bar associn11ons LO 
use in formulming their plans. Hy the 
lime this article goes to press. the ma
jority or you will h3\·e r.>ct:iH-d nOlice 
or the availability of lhesc ))rlJ!lrams 
and. I hope, the materials which you 
need from Lynn McCain. who is in 
charge or the Law Day/I.aw W~-ek 
Programs fur the Young Lowycrs· 
Seclion. 

Sa nd es tin Se mi nar 

The weekend of May 17 and 18. 
1985, the Annual Sandl!Stin Seminar 
sponsored by th<: Young l..awycrsagain 
will take place at Sandes11n. Florida. 
This year promises 10 be. ;is tn years 
past. a very enjoyable occasion both 
socially and intcllecLUally. The com· 
mittee chaired by Charles Mixon and 
Caine O'Rcar has put together an out· 
standing program for this pan,cular 
weekend. Hy now you should have re
ceived brochures regarding Lhis 1,ar· 
ticular weekend and I hope you will 

123 



make your plans to be with us. If you 
have any suggestions as lo how Wt!can 
im1>rove this particular seminar in the 
future, contact me. Charlie or Caine. 

Bar Admi ss ion s Ce re mo n y 

Sotnetimc this month the Young 
Lawyers· Section will host a Sl>ecmcl 
ba,· admissions ceremony for new ad· 
mittces LO the bar. Th iH'eremony will 
officially jnducL in Lo our number those 
individuals who have taken and pa,sed 
Lhe bar examination administered in 
February of this ye11r. Myra Baker will 
be in charge of this and, based on Lhe 
success of the [all admissions cere
mony, I am sure this program will be 
exccllem. 

Annual Bai · Con vent ion 

The 1984-85 year will culminMe 
with Lhe Annual Bar Convention lo be 
held in lluntsville. Th is nll'et ing will 
be held a1 the Von Braun Civic Center 
,11., last weekend in July. The Young 
Lawyers' Section will sponsor another 
"Bridge the Gap Seminar" to be held 
immediately prior to that particular 
convention. and we encourage all 
"young lawyers" to atte nd. 

Ne w Comm illee s 

Al the end of lhe bar convention in 
Humsville, Bernie Brannan, presiclent
elect, will assume the reigns of Lhe 
Young Lawyers' St'CLion. I am sure 
Bernie will have a number of co111111.il· 
lee assignmen ls OJ>eni ng upd uring lhe 
year available to any who are ime,·
csted. If you would like Lo become an 
active parlici11ant in the Young Law, 
yen;· St..:tion of l he Alabama Stale Bar. 
please contact B~rnie lkannan at his 
office in Montgomery. D 

NOTICE 
AL L ADS AND ARTICLES 

FOR THE 
JULY ISSUE 

OF Tf-lE ALABAMA LA WYER 
MUST BE SUBMITTED BY 

MAY 31.1985 
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CLE'News 

by 
Mar y Lyn Pike 

Ass ist ant Executiv e Di.rector 

1984 co mplian ce 

Approxirnately 63%of Alabama's bar 
members (4,833) were subject to the 
CLE rt.'<1uirement in 1984. Others were 
exempt from the requirement: l ,i42 
nonpracticing members; 625 attorneys 
over the age of 6.'i: and 400 attorneys 
admitted lO the bar during 1984. All 
except allorneysover 65 however, were 
required to file the 1984 CLE reporting 
form provided by the Mandatory CLE 
Commission. 

As of the Uecembcr 3 1 filing and 
compliance dead line, 76% of bar 
members had filed CLE reports. By 
February 28, all but 250 of those re· 
c1uired lo su bmit reports had clone so. 
Ninety-chree of those nol submitting 
rcportssetouL valid reasons !or failure 
to comply on lime and were granted 
extra time by the MCLE Commission. 

rorty-nine auorneys engaged in ac
tive practice in Alabama during 1984 
failed to submit re1>0rts of compliance 
or set out valid reasons fort heir failure 
Lo do so. Bc.-cause reminders from their 
bar commissioners and the MCLE 
Commission wenl unanswered. it was 
necessary tocerlify chem to the Disci· 
plinary Commission for JJOssible sus· 
pension from the pract ice of law. Fif· 
Leen percem or I hese had enough creel· 

its from 198:l lo meet 1hc 1984 re
quirement, bul had not filed the re
quired report. 

Summ e r and CLE 

Summer is a good 11111e 1ocombine a 
vacation wi1h a CLE seminar. The 
cu:: cal~ndar elsewhere in this issue 
conlams a sampling of tht! many 01>· 
portunities available. Among them are 
seminars on lrial practice. labor law, 
construction law, family law and tax 
law being offered insuch diverse 
places as Dallas. Chapel Hill, Booton, 
Reno, Toronto and San Francisco. i\d
clilionally. lhe MCLE Commission has 
approved many other programs being 
conducted this summer and can pro· 
videassisiance in locat ingseminarson 
topics of i ntcrcsl to you. 

As always, educational 11rograms 
ap1>rovcd forCLEcrcdiL will beoffercd 
during the Alabama State Bar's an· 
nual meeting. 1 luntsville·s Von Braun 
Cil'ic Cemer is the site ror this year's 
mt't.!ting, which begins with an all-day 
seminar Th ursday. July 2!i Bar sec· 
tions will present interest ing and edu
cational programs Friday, July 26. It 
should be possible to earn up to 10 CLE 
credits during the meeting. We look 
forward to seeing you Lhere. 0 

May 19SS 



by 
Rohen L. McCurl ey, Jr. 

Law Institute Bills Pending in Legislature 

Tiu- Alabama Law lnstilulc has presented one major 
revision, the Alabama ~mincnl Domain Code, and some 
min(ll' :uncndnwnts to 1 he Professional Corporation Act. 
Nonprofit Corporation Act ,md Administrat ive Procedure 
Act. In :1dditi11n. the institute has prepared amendments to 
Alab:1111a's income tax law afft>etmg divorce and an amend· 
mcn1 to 1hc seulemem and rclca...-,tmutc. 

l nslitute-Prepared Legi s laLion 

Emin e nt Domain 

The E1111nenL Domain Code revision is sponsored in I he 
Scnntc(S. 287) by Senator Frank Ellis of Columbiana and in 
Lhe ! louse of Representat ives (M. 113) by Rcpresentat iveJim 
Cmn1>bcll of Anniston. Th~ revision will not be effective 
unti l Januar y I. 1986. For a review of this bill sec the 
IA"gislahvc Wrap-up in the March 1985 edition of "/11( Ala
/x111111 l.1111,·, r. 

Pr o Tanto Settl ements 

For ycar,,,j udges and trial law)'ers have been concerned 
wllh ih,• validity of pro tanto settlcmcnis under Sl'Clion 
ti -21·109. Q,d,·of Ala/x111w 1975. This bill adds to the sec· 
lion "Ancl all jucli..'111cnL~ entered 11ursum11 to pro tan lo set· 
tlerncnts." This bill is s1>011sorcd by Senator Jim Smith (S. 
16) nnd Representatives Mike Box nnd Beth Mariella (l l. 
220). 

Dh •orcc - Ta.,c 

gffoctivcjanuary I, 198:>. the foderal rules were chan~'cd 
concer111ng the definition of ahmony and recognition of gain 
on tran~fors of properly 111cidcnt lo 1.1 divorce. However, 
currcn l Alubama laws rerognir.c I he ruk~~ in effect onJanu· 
ary I, lfl82. The legislature Is Laking steps to modify the 

Alabama law to bring il into conformity with the (edcral 
law, The bills arc spon$or,'() by Senator Ted Little (S. 152) 
and Representat ives Beth Marieua, Michael Onclcrdonk, 
Michael Box. Jim Campbell. John Ta nner. Bill Fuller and 
l.loycl Coleman (H. 406). 

Admini s trative Procedu re 

The Administrame Procedure Act became effective and 
fully operative October I. 1983. During the past year and a 
half. as agencies have been working with the administra · 
1ivc procedure law. the net'<.I for several clarifying amend· 
menls lx>camc apparent. This bill is the result or rc,com· 
mended changes from lawyers, state agencies and the joint 
commitlee on Adminislralivc Regulation Review. IL clad· 
fies provisions for the p:1rdon and parole board. industria l 
relations and appellate courts. as well as the erfcctive date 
provisions. The bill is bpono;orcd by Representative Jim 
Campbell (H. 116). 0 

Hobl!rl L McCurley. Jr .. director 
of the Alabama Lare /,is/i/111~. rt' · 

rcit-w his B.S. a11d LLB . degrees 
from the U11i,~ily of Alabama. 
/11 lhisrrgularco/1111111. Mr. McCur· 
ley will keep ,is 11pd(1/l:{I u11 legisl11-
lio11 of i11/eresl a11d i111J)(J1·/11>1ce lo 
Al11//11111a al/omeys. 
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CONSTRUCTION 
AND DESIGN LAW 

MONTHLY DIGEST SERVICE 
CONSTRUCTION AND DESIGN LAW DIGEST is a 

compreh ensive and informat ive analys is of tl}e 1500-plus 
constr uction and design cases repo rted each year in the 
U.S. 

Each case di~cussed is clearly summariz ed under 
specific topic headings for practical, easy-to -use reference. 
Expert critical commentary , practice tips and useful advice 
are included for importan t and unu sual cases. COLD is 
written by the Na tional institute of Const ruction Law, Inc. 
Editorial Board. COLD is organized und er such topics as: 

• contract formation • rights and remed ies 
• subcontractual • temlination relatio ns 
• lend ers and financing • claims and damages 
• tests and inspectio ns • arbitration 

11 Monthly Issues Including Binder and 
Cum ulative Hardbo und Volume 
Ann ual Subscription S39S.oo• 

MULTI-VOLUME TREATISE 
CONSTRUCTION AND DESIGN LAW is the first compre

hensive, in -depth discussion of the law related to the con
structio n and design indus try. When comp lete, this esti · 
mated 6-volume treatise will cover every aspect of construc
tion and des ign law. 

This treatise is based on research of every repo rted case 
in the U.S. dealing with construction and design since 1940. 
Volume One of CONSTRUCTION AND DESIGN LAW is now 
available. Its conte nts includ e lende rs and constructio n 
financing, contract documen ts, inspections and tests, in
terest, inS1trance, and governing law . 

Volume One $85 .oo• © 1984 

TO SUBSCRIBE TO THESE IMPORTANT 
NEW PUBLICATIONS, CONTACT YOUR 
SALES REPRESENTATIVE OR CALL 
TOLL- FREE 1-800-446-3410. 

Tiffi 
MICHIE COMPANY 
=============~ 

For customer service contact: 
JAMES R. SHROYER 

P.O. Box 717 
Pelham, Alabama 35124 

(205) 326-9899 

'plus shipp ing. handling and sales tax where app licable 



Income Taxation of Wrongful 
Death Proceeds in Alabama 

The Lntemal Revenue Service re
cemly ruled m RevenueRulingS4-108 
damages for wrongful death in Ala· 
bama are fully wxable 10 the recipient 
for federal income tax purposes. The 
ruling was given only prosp<.>clive cf. 
feet and will apply to proceeds received 
pursuant to releases or judgments exe
cuted after July 15. 1984. In so ruling. 
the rRS singled out bereaved families 
in Alabama ror I his harsh treatment 
alone among all other states. It also 
reversed its decades-old. pubhshcd po
sition such damages are tax-exempt. 
Wrongful death proceeds in every other 
state in the nation are still exempt 
from federal income taxes. 

The reason for this sudden change 
of position is as unclear as I.he change 
Itself is unjustified. If ultimately sus· 
taine<I. the family of a decedent killed 
in Alabama will receive radically dif· 
ferenl t reatment than families or dece· 
dents killed anywhere else in the United 
States. In general. the amount of the 
award such (am,lies m Alabama will 
recei,•e will be cut m half by I.he federal 
tax levy, while families elsewhere will 
receive the full award. And even this 
harsh result will not be a1>pli~'CI uni
formly throughout Alabama. The Cam· 
ilyof a decedent killed in Alabama by a 
federal employee will recei,·e damages 
tax-free, because they will be recover· 
ingunder the l'ederal Tort Claims Act. 
If the same decedent had been killecl in 

by 
David M. Wooldridg e 

Alabama by someone else. the family 
would b,: taxable under the IRS ruling 
and would retain only about half of lhe 
proceeds ufter taxes. The ruling thus 
represc Hs an intolerable and unjusti· 
lied burden placed on \h~ ciLizens of 
Alabama and falls most ht!avili· on 
those;\labama re.idcnts who are 11/llSt 
prepared to shoulder such a burden. 
the surviving family of 1he deceased. 

Si nee the 1920s under section J 04 or 
its predecessors, the In Lerna I Revenue 
Code has provided gross income docs 
not include the amounl of any dam· 
ages received(whetherby suit or agree
ment) on account of personal injuries 
or sickness. Congress obviousli• recog· 
nized the int,quity of adding the addi· 
tional burden of tax at ion on persons 
alreadi• suffering from such injuries. 
Damages received under wrongful 
death smtutes have long been recog· 
nized as Included within the term ·'any 
damages received ... on account of 
personal injuries'' and have been uni
formly exc:luded from gross income. 

Prior 10 1984. the IRS also recog· 
niied 1iuni1ive damages ,n dea1h ac-
1 ions. such as those r~-eived under Ala· 
bama's wrongful death statutes. were 
included within the term "any dam· 
ages" and were tax C.'(emp1. As re
cently as 1975. the IRS reviewed the 
laxat ion of wrongful dcat h proceeds in 
a state where "a series of court deci• 
sions hud established that payments 

made under the wrongful death act 
were punitive m nature." In a short 
and straigh1 forward analysis. Revenue 
Ruling 75.~5 concluded: 

Section 10 I of the Code is a specific 
,;tatutory cxclus,on from gross in 
come within 1he "except as 01her· 
wise pr'O\'ldl°d" dause of sec1100 6 l(a ). 
Secti<>n I O-l(aX2J excludes r rom grus, 
income "lhe am11unt or 011:y damages 
receivl!CI (whether by suit or agl'l!e· 
me1ll)o1111cco1111/ u/pcrsonal inj111·ic-s 
or sickna;s" !emphasis in original!, 
Therefore, und,:r s«tion 10,l(a) (2) 
any damage,,, whethcrcompem,atory 
or punitive. received on accoun1 or 
personal injuries or sickness arc ex~ 
cludable from b~-oss income. llfov, 
Rul. 75-451. 

Revenue Rulirrg 75-45 reaffirmed a 
uniform policy of long-standing. which 

/Jovid M. ll'(J(J/tlridgc, o 1111:111/xr of lhc 
BirmMghom firm of Sirofc. Pr,11111//. 
Friend, Fricd111n11. Held & Af)Q/illsky. 
11/so is on 11dj1111cl professor wilh /ht 
U11ivursify of Alo/l(J11t<1 Scltwls uf IJ11u 
aml 1lcco1111ti111(. lie received lw, J.D. 
from lite U11frcrsily 's ScJ10,,/ of IJ1w in 
1975 011d Iii..~ LI- ill. in larolio11 fro111 
/he .Vew York U11irtf'Sily School of l.111r 
1/w next yixi,. 
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has been relied upon for decades by 
taxpayers. The effect of this policy was 
to treat all wrongful death damages 
received by bereaved families through· 
out the United Stutes as tax e.~em1>t, 
regardless or the rormulation of any 
particular state's wrongful death stat· 
utes. The result was similar to the 
1rea1ment accorded life insurance pro
ceeds under section 101 of the Internal 
Revenue Code. 

Short ly after 1975, interna l IRS 
documents began to circulate suggest· 
inga change or the IRS's position wilh 
respect to wrongful death damages 
when the damages were punitive in 
nature. i.e .• primarily with respect 10 
Alabama. In spite of the fact wrongful 
death damages serve the same eco
nomic purpose for all bereaved rami· 
lies. the [RS saw an opportunity to 
raise revenue by reversing its position. 

ln reaching its earlier conclusion in 
Revenue Ruling 75-45. the IRS had 
considered tbe punt1ive versus com· 
pcnsa1ory distinction in an internal 
memorandum, G.C.M. 35967. This 
memorandum concluded: 

Wedo not think thnt the general rule 
of looking at the nn1 un, of damages 
and the nature ol lhe 11ems for which 
the damages are a 5U b<ititute in Ol"der 
10 determine whether damages are 
includable in gros5 income is appli· 
cable under Code §10,l(a) (2). 

The memorandum focuS<.>cl on the ex
clusion under section 104 of "a11y" 
damages in concluding punitive dam· 
ages were tax exem pl. 

However, by 1978, the IRS had begun 
to rethink its position in another mem, 
orandum, G.C.M. 37398. Here the IRS 
noted: 

Ah hough the conclusio11 reached in 
Rev. Rul 75-45 is based on a plausi· 
ble interpretation of the statutory 
language. we now bclievc the con· 
1raryconclusion i~ mMeappropriate. 
Although the word "any" is broad 
enough 10 cover pun11 ivc as well as 
compensatory damages we think the 
bcuer view is that ~>ctlon 10·1(a) (2) 
docs not apply to 1iunitivc damages 
since such damages nn, not received 
"on acmunt of personal injuries or 
sickness" but r.11 her on acmunt of 
the defendant's culpa_bd11y. 

The IRS finally concluded in 1984 to 
reverse its position, :1fter this long ad· 
ministra1ive review process. lts inter· 
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nal memorandum G.C.f\lL 39278 sup, 
porting Revenue RuhngS+ 108 followed 
the rationale of the 1978 memorandum 
in concluding punitive damage awards 
should be taxable. However. the ration· 
ale was premised on a facl situat ion 
qulle different than that presented 
under the wrongful dl>ath statutes of 
Alabama. The facts contemplated an 
individual who received both com pen, 
satory and punitive damages in a libel 
action. The compensatory damag<l!I 
were said 10 "fully, fairly and adc
quatidy compensate" the taxpayer for 
tht injury suffered to him. On these 
faas. the IRS concludl'<l there was no 
bosis upon which 10 e.xclude the pum· 
tive damages from the income of the 
taxpayer in queSllon. It is extraordi· 
nary the fact 1xmorn of G.C.M. 39278 

\\'ai. used as the basib for re\'ersing 
Re\'enue Ruling 75•15. which dealt 
with quite different fncts. 

fl should be emphasized Revenue 
Huling 84-108 d<>t!s not cite any new 
uuthority for thechnnge In position by 
IRS. Rather. it dies two cases in exist· 
cnce prior 10 the 1975 ruling. cases 
which were discussc.>d m the internal 
memoranda supporting lhe 19i5 rul· 
ing. The cited case of Starrcls v. Com, 
missioner, 30~ F.2d 574 (9th Cir. 1962) 
did not even addrC!!s the compensatory 
versus 1>unitive damuue issue with re
Sl)l'Cl LO section 104. The l-ase consi· 
derecl amount,- received by a taxpayer 
in return for her con:1ent 10 t~ por
trayal of her father, herself and other 
members of her family in a proposed 
movie. In passing, the court considered 
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whe1her damages for invasion of pri· 
vacy could be excluded under sec1ion 
IQ.l, In broad dic1a, the court slated 
"damagi-s paid for personal injuries are 
excluded from gross income because 
they make the taxpayer whole from a 
previous loss or personal rights - be
cause, in effect. they restore a loss to 
capital." Qimmissio11rr v. Clenshaw 
Class Qi .• 348 U.S. ,126 (1955). dealt 
with taxation of punitive damages hav
ing no1hing to do with section 104 or 
wrongful death actions. 

There can be no question Alabama's 
wrongful death stalutes are unique in 
the sense that damages recoverable 
under them are punitive in nature. and 
the amoum of damages relates 10 the 
culpability of the defcndanL Although 
the staru1es l hemsel ves do not expressly 
provide Lhese attribut es. secLions 6-5· 
391 and 6-5410 Code of Alob(ll11a. 1975. 
the case law of this state has consist· 
ently ruled them to beso. See Merrell u. 
Alabama Pou.~r C,,111/>(111y. 382 So. 2d 
49-1 (Ala. 1980). 

However. ahhough the sta tute's 
"great purpose" is "to prevent homi· 
cides." the Alabama Supreme Court 
has recognized "the damages, 'tis true. 
go 10 the estate of the party slain. and, 
in effect. are compensatory . . . . " S. 011d 

N. Alabama Roi/rood Ullllf/OIIY u. S11/li· 
1,011, 59Ala.272(1877). Wrongful death 
proceeds are not a fine. payable lo the 
sta te. but arc in Caci dnmages payable 
tot hche irsof thedecea$cd. The widow 
and orphans of the decedent receive no 
other compensation arising from the 
ac1s of the defendant himself. As the 
court has recognired. thecffeaof such 
damages is compensatory in at least a 
general sense. 

Revenue Ruling 84· 108 is not a con· 
elusive interpretation of the law. It is. 
in a sense. simply the published posi, 
lion of an adversary party. the IRS. 
However. Lhe IRS's interpretations of 
the I mernal Revenue Code are accorded 
special weight and status under the 
law. lntemional disregard of its rulings 
can lead to civil penalties. unless such 
action is based on a studied conclusion 
there is a reasonable basis the ruling is 
mvalid. 

The IRS's position in Revenue Rul· 
Ing 84· I 08 presently is being challenged 
on at least three fronts. First, heirs di· 
rcctly affected by the IRS ruling in Ala-

bama have challenged 1he IRS's posi· 
tion, by disregarding the ruling and raJ. 
ing their returns without including the 
damages in income or by claiming re· 
funds of taxes paid in compliance with 
the ruling. A judicinl determination 
eventua lly can be expected. In an effort 
to achieve a quicker result. other ef· 
forts to try 10 have the CRS's position 
reversed have commenced with the 
treasury departmem and with members 
of congress. The bar should be alen to 
any opportunity lo support these cf· 
forts to obtain a reversal of Revenue 
Ruling 84-108 and to restore Alabama 
10 parity with respect 10 taxation of 
bereaved families. 

"There can be no 
question Ala
ban1a's wrongful 
death statutes are 
unique in the 
sense that da1n
ages recoverable 
under them are 
punitive in nature, 
and the amount of 
damages reJates 
to the culpability 
of the defendant ." 

The IRS ruling works an unjustified 
and inequitable discrimination upon 
the Stale of Alabama and its residents 
and represems misguided federal in, 
come tax policy. ll is importam 10 re
member a bereaved family is likely to 
receive only such damages as may be 
awarded under Lhewrongful death stat· 
utes. This is likely to be the family's 
only "compensation." in a very real 
sense. If these proceeds are fully tax· 
able, Lhen the family will nelas little as 
une-half of the gross amoum of these 
proceeds. Recipients of wrongful death 
proceeds in other states and recipients 
under the Federal Tort Claims Act 
thus will be awarded amounts, after 
Laxes. substantially in excess of the or· 
dinary Alabama citlzcn. The IRS's po-

sition ignores the true compensatory 
nature of wrongful death proceeds and 
focuses too narrowly and loo formalis· 
tically on the measurement of those 
damages. ln view of the quite arguable 
construction of Sl'Ction 104, which 
would conclude all wrongful death pro
ceeds are nontaxable, the lRS's dis· 
criminatory and overly legalistic con· 
clusion is unjustified. 

In reaching its conclusion, the IRS 
ignores the analogous tax exemption of 
life insurance proceeds under section 
IOI, Internal Revenue Code. Under lhis 
section, all proceeds of life insurance 
received by a beneficiary are e.xempt 
from federal income taxation. This is 
so. regardless of whether such proceeds 
compensate lhe beneficiary for any 
measurable damages and without re
gard to the amount of those damages. 
In fact, it can be assumed the amount of 
life insurance proceeds bears no rela· 
tionship to any measurable amount 
which the beneficiary could prove 
compensated him for the loss of the 
decedent. Certainly section IOI estab
lishes a pattern of congressional intent 
when taken together with section 104, 
as previously construed. that results in 
the tax e.xemption of proceeds payable to 
beneficiaries in the event of death. 
Such a statutory framework is entirely 
jus tified as a mauer of congressional 
policy and should be rcspecled by the 
Internal Revenue Service in its con· 
struct ion of section 104 regarding 
wrongful death proceeds. 

The IRS position implies aU punitive 
damages are the same, and they all 
differ in kind from compensatory dam· 
i'\ges. It implies compensatory damages 
are "good," restol'lltive receipts, and all 
punil ive damages are windfalls deserv· 
i l'lll of taxation. 

Alabama wrongful death damages 
are "punitive" in the sense the amount 
of the award is determined by the jury 
by measuring the culpability of the de
fendRnt. Such a measurement reoog· 
nizes the futility and artificiality of 
measuring monetarily the value of a 
human life. Alabama's wrongful death 
damages are awarded on the basis of 
simple negligence, jus1 as the "com· 
pensatory" damages of other s1a1es are 
awarded. They are not "additional" 
damages awarded over and above "just" 
compensation because of willful and 
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wanton misconduct , as are punitive 
damages for wrongfu l death in some 
other states. Th ey are the only dam
ages received due to the injuries in
flicted on I he decedent by the defendani. 

In Alabama any tort claim of the 
decedent for his personal injur ies (in
cluding his pain and suffer ing) ceases ; 
to exist upon his death . II merges into 
lhe wrongful death claim brought by 
his executor. Thu s, damages recover
able by the decedent of a clearly com
pensatory natur e are diSJ)laced by op
eration of law in Alabama by damages 
under the wrong ful death sta1utes tha t 
are " punitive." Does t his render the 
awar d less compensatory? Is the family 
now supported by lhese da mages un · 
justly enriched or made more than 
whole by t he nature of Alabama's 
wrongful dea1h stalut es? Th e author 
would certai nly hope not. 

Alabama pract itioners should be cog
nizant of two possible mea ns of avoid
ing taxation of wrongful death dam
ages in Alabama. even if the [RS posi· 
tion is uph eld. In each instance the ba
sis of t he 1axpayer's claim is lhe 
damages were not awarded under the 
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wrongful dea th s1atute. First , if Lhe 
taxpayc r'sdecedem surv ives thedeat h
causing injur y for any length of time, 
lhe taxp ayer may argue the monetary 
awa rd was received primarily for the 
decedent's pain and suffering endured 
prior to death. In tha t event , t he awa rd 
would be deemed compensa tory and 
not punitive. The recent. Alabama Su· 
preme Court decision of Benefield u. 
Aquaslide 'N' DiueCorp., 406So .2d873 
(Ala. 1981), makes it possible to recover 
for the decede ,n' s pain and suffering 
when the plaintiff 's claim is based in 
contrac t. Because it is unlikely there 
will exist an express contract between 
the decedent and the tort Ceasor. the 
plaintiff will have to proceed in most 
instances under a theory of implied 

contract. Th e addit ion of suc h a lheory 
tocomplaint sa nddemand letters would 
be appropria te 10 preserve the argu · 
ment for lax purposes tha t a partic ular 
awar d is received [or the decedent ·s 
pain and suffering. Second, altho ugh 
the law is reasonab ly well-developed in 
Alabama, a taxJ>ayer also might argue 
und er extra ord inary circumstances 
there exists a common law act ion for 
wrongful death. Th e taxp ayer could 
argue , under the common law, award s 
for wrongfu l death arc compensatory 
and therefore excluded under Section 
l04(a) (2)of the T ax Code. Seel\ilomgne 
u. Stales Marine Lines, Inc .. 398 U.S. 
375 (l970): Gaudellc v. Webb, 362 Mass. 
60, 284 N .E. 2d 222, ( l 972). D 
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Rece nt Decisions of th e 
Sup r e m e Court o( 

Alabama-C ivil 

Contrac ts ... 
exculpato ry clauses affocting 
Lhe publi c interes t are invalid 

Morga11 u. Sq11/h Ce11tral Bell Tel. 
Ci., 19 ABR 96<1 (February 22, 1985). 
Morgan, a Yellow Pages subscriber, 
sued South Central Bell claiming neg· 
ligence. fraud and breach of contract 
because South Cemral Bell omitted 
Morgan's name from a Yellow Pages' 
advertisement. The advertising order 
conLained an exculpatory clause which 
limited its liability for errors to the 
"amount of charges for the advertise
ment which was omitted." The trial 
court held 1he exculpatory clause was 
valid and enforceable. The supreme 
court disagreed and held the clause af. 
fected the public interest and was in· 
valid. The supreme court quoted six 
criteria to use to de1ermine the type of 
agreement in which an exculpatory 
clause is invalid as contrary to public 
policy. The criteria are: 

"(I) 11 concerns o business of a type 
generally 1hough1 suiu.ble for public 
rtg11lation. (2) The party seeking 
exculpallon is engaged in performing 
a service of great imporuioce to the 
public. which is often a matter of 
practical necessity for some member 
ol the public. (3) The party bolds 
himself out as willing to perform this 
service for any member of the public 
who seeks it or at least any member 
coming wi1hin certain established 
standards. (4) As a resul1 of the es· 
sen1ial nnture of the service, in the 
economic setting of the transaction. 
the party invoking exculpation pos-

Th, Alo/Joma ,.,,,.,.,, 

~cent 
C.Oecisions 

by 
.John M. Milling , J r. 

ond David 8 . Byrn e, Jr . 

sesses a decisive ndvantage of bar· 
(!,lining strength against any member 
of the public who ~ks his services. 
(li) In exercising a superior bargain· 
ing power the party confronts the 
public with a standardized adhesion 
contract or exculpation and makes 
no provision wherebY a purchaser 
may pay additional foes and obtain 
protection against negligence.(6) Fin· 
ally, as a result ol the transaction, 
the person or property of the pur· 
chaser is 11lac<.'<I under the control or 
the seller. subject to the risk of care
lessness by the seller or his agents . ., 

Evidence ... 
molion i11 /imi11e discussed 

Liberty Nati'o11a/ life /11s. Co. v. Beas
ley. 19 ABR 1073 (March l. 1985). 1n 
this case, the supreme court discussed 
the motion ill limine and its applica· 
tion to proffered evidence. The court 
slated an appellant who suffers an ad· 
verse ruling on a motion made i11 Ii
mine preserves this adverse ruling for 

Jo/111 M. Milli11g,Jr .• 
a ml!mber of the 
Mo11/gomery law 
firm of Hill. Hill, 
Cir/er, Franco. Cite 
& fJ/ack, received /Jis 

B.S. degn,efTtlm Spri11g Hill Cillegea11d 
J.D,from /1,c U11iversilyof Alabama. As 
11 co-a11/hor of sig11ificm11 rece111 deci· 
sio11s, he COIJ()YS /he civil portion. 

post-judgrnem and appellate review 
only if he objects 10 the introduction of 
the proffered evidence and assigns 
specific grounds therefor at the time of 
trial. unless he has obtained express 
acquiescence of the trial judge that 
subsequent objection to evidence prof· 
fered at trial and the assignment of 
grounds therefor are not necessary. 
The oHice of a motion i,i limine is not 
to obtain a fina l ruling upon the ulli· 
male admissibility of evidence. but 
rather iL is to prevent the proponent 
from displaying potentially prejudicial 
mauer to the jury before the trial judge 
has ruled upon its admissibility in the 
context of the trial itself. 
lo surance ... 

automobil e u n dergoing 
maint e nan ce is not in "dea d 
s torage " 

Broodwoy u. Creal American Ins. 
Co., foe .. 19 ABR 918 (March 1. 1985). 

David 8. Byntt,}r ., 
a member of /ht 
Monlgo mery law 
firm of Robiso,1 & 
Belser, received his 
B.S. and LLB. de· 

grees from the University of Alabama. 
Ht covcrs the cri 111i110/ law /J<)rlio11 of 
sig11ificm1/ rcce11/ decisio11S. 
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In a case of first impression in Ala
bama. the supreme court held an au · 
tomobile temporarily put awai • for t he 
purpose of undergoing maintenance 
cannot be cons idered in "dead sto r
age." Consequently, t he vehicle is still 
a " motor vehicle" as defined in the 
homeowner·s policy. and any injury 
arising out of I.he ' 'ownership, mainte
nance, use, loading or unloading" is 
exclu ded from coverage. T he policy 
also provided a vehicle in "dead storage 
is not a motor vehicle.'' 

The insured vehicle had been sto red 
in the insured's shed for over t hree 
months without being driven. How· 
ever, when the accident occurred, the 
insured had just removed its engine 
and was attempting to prime the car· 
buretor to start the engine when it 
backfired and injured a bystander. Re
lying on Florida authorities, the su
preme court reasoned the term "main · 
tenance" uti lized in the liability exclu
sion and the term "dead storage" uti l
ized in the definition of a motor vehicle 
are mutu ally exclusive. In other words. 
a motor veh icle in "dead storage" is 
one which is not und ergoing "mainte
nance." The su preme court also staled 
the accident occurr ed as the resu lt of 
maintenance even though the injury 
occurred while the insured was at
tempt ing to sta rt the engine and no 
work was being performed on the en
gine when the injury occurred. 
formed on the engine when the injur y 
occurr ed. 

In suran ce . .. 
hom eowne rs, re pla ce ment 
va lu e vers u s a ct ua l cas h 
va lue 

State Farm Fire and Gas. Co .. foe. u. 
PoJ1der, 19 ABR 899 (February 15, 
1985). State Farm issued a homeowners 
policy covering a dwelling and obligat · 
ing it to pay the lessor of two amounts: 
either the cost of repair or replace
ment or the actual cash value of the 
damage. T he policy also provided in 
paragraph 3c(3) the insured could dis
regard the replacement cost, make 
claim on the actual cash value basis 
and then within 180 days after loss 
make claim for an add itional loss on a 
replacement cost basis. State Fa.rm 
maintai ned once the insured elects to 
rebuild he is "locked into a replace-
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ment cost basis" and loses the option 
under 1>aragraph 3c(3). The insured 
and the supreme court disagteed. 

Arter t he loss, the insured and State 
Farm obta ined est imates on a cost of 
replacement basis. State Farm 's esti · 
mate was $58.444.84, and State Farm 
paid the insu red th is amount. The in
sured actually began repair work him
self and est imated it would cost $45,000 
to replace the dwelling. The jury re
t urned a verd ict in favor of the insured 
for an additiona l $25,000. The supreme 
coun noted replacement cost is a rela
tively new add ition to homeowners 
policies. lf the house is destroyed , the 
insured has the option to rebui ld it, 
within t he limits of coverage, even 
though the cost may exceed the actua l 
cash value of the dwelling. T he policy 
does not require the insured to forfeit 
the actual cash value coverage if he 
elects the opt ional replacement costs . 

Mun icip al co rpora tions . . . 
sec tion 11-47-192stat ement 
is not req ui red in co ntra ct 
action s 

Sumlin Constructio11 Co., inc. u. City 
of Prichard, 19 ABR 779 (Februar y 8, 

1985). In 1980, the City sued Sumli n 
£or breach of contra ct. ln l982. Sumlin 
filed a count erc laim alleging breach of 
the same contract. On motion of the 
City, the tria l court dismissed the 
countercla im for failure to file a claim 
with Lhe City as required by Section 
11-47-23, Code of Ala. 1975. The City 
argued neither a state menl of claim 
nor a complaint was {lied with in the 
two-year period. 

The supreme court disagreed, not
ing first t he countercla im relates back 
to the time the original plaintiffs claim 
arose under Rule l 3(c). ARCP. in that 
the City filed su it within the two-year 
period. Th e count erclaim is t imely. 
T he supreme court also noted this 
court has stated a complaint may serve 
as a cla.im for payment in tort action, 
Section 11-47-23. Moreover, since Sec· 
tion I 1-47-192, Code of Ala. 1975, does 
not app ly to contract actions, the prac
tice of a llowing a complaint to serve as 
a state ment of claim in such cases is 
even more reasonab le. 

Title insuran ce ... 
duti es of a title insu rance 
compan y outlined 

Uptoi, u. Mississippi Valley Title fos. 
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CQ .. 19 ABR 984 {February 22, 1985). 
Upton sued Mississippi Valley alleging 
breach of contract and negligellel! be
cause Mississippi failed 10 search cir· 
cuit court records to discover an unre
corded and undisclosed casement. 
Mississippi Valley issued a tit le policy 
to Upton and contended the policy ex· 
eluded from coverage any "c11sement 
not shown by tne prtb/ic records. "The 
tc_rm "public records" is defined in the 
policy as "those records which by law 
imp;m constructive notice of mauers 
relating 10 said land." Mississippi Val· 
ley, 1 herefore. contended the policy ob
ligated it to search 011/y the records of 
the probate court because those are Lhe 
only Jlublic records which by k1w im· 
part constr uctive notice of casements. 
Mississippi Valley also contended a ti· 
tie insurer has no common law duty to 
search the records of circuit clerks and 
registers. 

The supreme coun agreed. stating 
the only /a,u they could find which de
clared certain records shall impart 
constructive nor ice of matt~rs relating 
to land are Sections 35-4-51 and 63. 
Code of Ala. 1975. These sections refer 
011/y to I he probate court. T he supreme 
court also found no authority in Ala· 
bama imposing a common law duly on 
title insurance companies to search 
circuit court records. The supreme 
court has stated title insurance com· 
panics in Alabama are not required by 
law to maintain tract indexes in a 
county in which it does business. 

Rece nt Dec isions of the 
Supr e m e Cou rt of 

A labama-Criminal 

Th e legal standard in circum 
s tantial ev iden ce case s 

l::x parlc Calvin Ly1111 Willio111s u. 
Stale. 19 ABR 874 {February 1.5. 1985). 
Williams was indicted on charges of 
burglary in the third degree and theft 
in the second degree. A jury trial re
sulted in his being found guilty of both 
charges. and the court of criminal ap
peals aH1rmed. The supreme court 
reversed, holding the s tate's evidence 
did not meet the legal standard in cir
curnsu,nt ial evidence cases. 

Justice Beatty. writing for a unani
mous court, held a person charged 
with a felony could not be convicted on 
circumstantial evidence unless the ev
idence excludes to a moral certa inty 
every other reasonable hypothesis but 
that of Lhe guilt of the accused. No 
matler how sLrong the circumstances, 
if they can be rt'Conciled with the the· 
ory some other person may have done 
1he act, then 1he defendant is not 
shown to beguihy by tha1 full measure 
of proof which the law requires in cir· 
cumstamial evidence cases. 

Ju venil e procee ding s .. . 
mor e is r e quir e d than 
Mira mitt 
Darrell D. Whise11a11/, 19 A.BR 654 

Oanuary 25, 1985). The supreme court 
held in Whisenant that prior to the 
state's admission of a juvenile's con
fession. either at trial or at a transfer 
hearing. the state must prove com· 
pliance with ARJP I l(A) (4), which 
provides: 

"(A) When the child is t~ken into 
custody, he must be informed of the 
following rights by the person taking 
him into custody: 

(I) he hos the right tocoun· 
sel; 

(2) if he is unable to pay a 
lawyer and 11 hos parents or 
guardian ha•e not pro,1ded a 
lawyer. one can be pro•ided at 
no charge; 

(3) he i~ nol re<1uiroo to say 
anything. rind :,nyl hing he says 
may be used ugninst him; and 

(4) if his counsel, parent or 
guardian is not present, he has 
a righl to communicate with 
1hem.and,1lnece5$3ry,reason· 
able means "~II be provided for 
him todoso," 

ln this case. Whisenam was not ad· 
vised he had a right to communicate 
wiLh his parent or guardian as re· 
<1uired by the juvenile rules. Accord· 
ingly, his statement was inadmissible. 

Traffi cking in mariju a na . •• 
lesser included offense 

Kerr 11. State of Alabama, 19 ABR 
1142 (March 8. 1985). The supreme 
court in a per cu riam opinion gran led 
1he defendant 's request to review the 
court of criminal appeals' affir mance 
of his conviction for violat ing §20·2-80 

{trafficking in marijuana). The supreme 
cour1's grant of certiorari was based 
upon 1he defendant's claim the trial 
cour1 erred in refusing his requested 
jury instructions on lesser included of· 
fonscs. A divided supreme court re
versed and remanded. 

In Kerr, the evidence al i rial would 
support a finding of either §20,2-70 or 
§20·2·80 {trafficking). T he fact the in· 
dictmenl was returned under §20·2·80 
{trafficking) and the funher fact the 
evidence was sufficient 10 support a 
guilty verdict pursuant 10 tha1 higher 
offense do not preclude the giving of a 
lesser included offense charge. 

In reversing, the supreme court re
affirmed its ruling in F11/ghum u. Stale, 
291 Ala. 7t ,mSo. 2dS86(l97'J), where
in the court held: 

"A ckfcndant who is accused o( the 
greateroffenseisen1illed toha,c the 
coort charge on the lesser olfonses 
included in the indictment if lhf'l'l it 
any =nab/4 thro,y from /ht ,.;. 
dt11ctJ which would support th• /J(m· 
lio11. "(Emphasis ours.) 

Coercion of a verdi ct . . . 
tl1e dange r ofa modified A lieu 
char ge 

Ex Jx,rle &tty Morris u. State of Ala· 
bama. 19 ABR 615 Oanuary 11. 1985). 
Bcity Morris was indicted, in separate 
indictments, on several charges of em
bezzlement. After a t rial on the first 
indictment , shewasacquilled. Follow
ing a jury Lrial on the second indict· 
ment,she was found guilty. Thal judg· 
ment was affirmed by the court of 
criminal appeals which found, specifi· 
cally. the 1rial court had not coerced a 
verdict from the jury. 

Afterdeliberatingapproximately four 
hours. the jury asked to meet with the 
court. and the following transpired: 

"T HI! COURT: Ladles ond gentle
men. I have got a note saying lhat 
y~u tan't agree. I want to ,1ay this 
lo you and I donl want tu come 
across in lhe wrong way. but you 
need to get down 10 business m 
this thing because I'm not about to 
declare a mistrial in this case today. 

A JUROR:Judge Key. I'm the holdup 
and If I have to stay down her~ 
until 5:00o"clock, rn have lo tell a 
he •.• 

T MI! COURT: We arc not talking 
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about 5:00o'dock this afternoon. I 
mean 5:00o'clock Friday afternoon. 
Because I mean business aboul 
this thing." 

Under Alabama law. a lrial j udge 
may urge a jury to resume delibera · 
tions and cullivate a spir it of harmony 
so as to reach a verdict as long as the 
court does not suggest which way the 
verd ict sho uld be returned and no du· 
ress or coercion is used. Jn Morris, the 
trial judge 's knowledge of the serious 
misgivings of one of the jurors in ac· 
quiesci ngin the guilty verdict, coupled 
with the judge's exp ressed determi na· 
tion to get a unanimous verd ict from 
the 12 jurors, made hi s final word s or 
"encouragement" coercive. 

Justice Jones, writ ing for the major· 
ity, held when examined in the full 
context or t he ju dge's instructions to 
the jury, the cum ulative effect or his 
admonitions to the jury were. indeed. 
coercive and wen t beyond the "spirit of 
harmony" sought to be accomplished 
by t he giving of an acceptab le Alim 
charge. For that reason. it was error 
for the tria l judge to deny the defend· 
ant's motion for mistria l. 

Rece nt Decis ions of the 
Sup reme Cour t of the 

United Sta tes 

Due process req uir es an in 
di ge n t defe nd ant be fu r 
nishe d w ith state-prov ided 
psyc hi at ri c eva lu atio n 

Ake v. Oklahoma, No. 83-5424: 53 
U.S.L.W. 4179 (Februar y 26, 1985). 
Ake, an indigent , was charged with 
firsl ·degree murder and rape. At his 
arraignment, in an Oklahoma trial 
court, his behavio r was so bizarre lhe 
tria l judge, sua spoule, ordered h im to 
be examined by a psychiatr ist. Shortly 
thereafter, the examini ng psychiatrist 
found the defendant to be incompetent 
lo stand trial an d suggested he be 
committed. After commitment for six 
weeks to the stat e mental hospital, the 
de[endant was found to be competent 
on the condition he cont inued to be 
sedated with an anti-psyc hotic drug . 

During a pretr ia l conference, the de· 
fondant's atto rney advised the court 
he wou ld raise insa nity as a defense 
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and requested a psychiatric eva luation 
at state expense to determine t he de· 
fendant's mental state at the ti me of 
the offense, claiming the defendant 
was ent itled to such an evaluation by 
the Constitut ion. 

The trial court denied the de[end· 
ant 's motion for a psych iatric evalua
tion. Al trial. the jury rejected Lhe in· 
sanity defense, and the defendant was 
convicted on all counts. At thesentenc· 
ing phase, the state asked for the death 
penalty on the murder cou nts. relying 
on the examining psychiatrist's tes · 
timony to establish the likelihood or 
the defendant 's futur e dangerous be
hav ior. The defendant had no expert 
witness to rebut his testi mony or to 
give evidence in mit igation of his pun· 
ishment, and he was sentenced to 
death. The Oklahoma Appellate Courts 
affirmed . 

The supreme court, speaking th rough 

Justice Marshall, held an indigent state 
defendant who makes a preliminary 
showing that his sanity at the time of 
the offense is likely to be a sign ificant 
factor at tria l, is entitled under lhe 
Fourteenth Amendment's Due Process 
Clause, to a sta le-provided psychia· 
trist to examine him and assist in eval · 
uation, preparation and presentation 
of his defense. The court added Lhe 
defendant is entit led to similar psychi· 
atric assistance for the sentencing 
phase of a cap ital case if the state in· 
t roduces psychiat ric evidence as to the 
defendant's future danger to society. 

Because the case involved a man's 
sentence to death. the sup reme court 
could have resolved the matter, as 
many expected, by saying due process 
requires access to a psychiatrist be· 
cause "death cases are different. " What 
is significant about the Ake decision is 
the supreme court's holding appears to 
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sweep beyond ca pita l cases; t he nine 
pages in which Ju stice Marshall re
cites the court"s holdings and its legal 
underp innings do not. even once, men
tion the words '"capital punishment." 
Instead Jus t ice Marshall went to Gi
deon u. Wainwrigill, 372 U.S. 335, and 
the cases following it and dist illed a 
genera l princ iple "a crimi nal trial is 
fundamenta lly un fair if t he state pro
ceeds against an individual defendan t 
without making certain he has access 
to the raw mater ials integra l to the 
building of an effective defense." That 
language eventually may prove to cover 
far more than psychiatrists. 

Th e Fourt h Amendment and 
s tud ent sea rch es 

New Jersey u. T.L.O .• No. 83-712; 53 
U.S.L.W. 1109 Qanua ry 15. 1985). A 
teacher at Piscataway High School in 
New Jersey observed Terry Lee Owens 
(the "T.L.0.'') and anot her girl smok
ing cigarettes in the gir ls' rest room 
March 7, 1980. School ru les prohibited 
smok ing in the rest room. 

T he students were taken before the 

1'htAlllbo,nb larqyrr 

ass istan t principal. Th e stu dents de· 
nied they had been smoki ng. Based 
upon the observa tions or the teacher. 
the vice principal ordered Owens to 
g ive him her purse. He dumped the 
conte nts onto a desk an d found a metal 
pipe, empty plast ic bags, a plastic bag 
with marijuan a in it and an index card 
reading "people who owe me money ," 
followed by a list of names and $40 
cash. 

Hence. the fo ur th Amendment 's pro
hibit ion against unreasonab le searches 
and seizures as app lied to searches of 
students by a public school official re· 
quires only the "search be reasonable 
under all the circumstances ." 

The exte nsion of Ross 

Justic e White, writi ng for a five
member majority, indicated the Fourth 
Amendment applied to public school 
officials an d the "en loco parenlis "doc· 
trine does not alter t he app lication of 
the Fourth Amendment. However. the 
sup reme cour t concl uded a search 
warran t or even probable cause is not 
requ ired for a school sea rch. Weighing 
t he stu denls' legitimate privale pri
vacy interest against the substa nt ial 
in terest of teachers and adminislra· 
tors in maintaining discipline, Justice 
White concluded the "legality of a 
sea rch of a studen t should depend 
simply upon the reaso nableness under 
all the circumstances of the search." 

U.S. u. Johns . No. 83-L625 ; 53 
U.S.L.W.41260anuary 21, 1985). Under 
United Stales u. Ross, 456 U.S. 798 
(1982), law enforcement officials who 
have probable ca use to search a law· 
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cle opportunities 

9-10 
WORKER'S C0MPENSATION 
Municipal Auditorium. Mobile 
SJ)!>nsored by: Alabama Department of 

Industrial Relations 
Credits: 11. 1 Cost: $7S 
for Information: (205) 261·2868 

INST11VIE ON WILIS AND PROBATE 
Tht! R!!9istry. Danas 
Sponsored by: Southwestern Legal 

Foundation 
Credits: 3Z.1 Cost: S595 
For lnformatioo: (214) 690-ar7 

9-11 
TAX SEMINAR 
Grand Hotel. Point Clear 
Sponsored by: Alabama Bar Institute for CLE 
For Information: (205) 348·6230 

9-19 
SOUTHEASI' REGIONAL '!'RIAL 

ADVOCACY INSTITUTE 
UNC School of Law. Chapel Hill 
Sponsored by: National lnstlMe for 

Trial Advooicy 
Credits. 84.5 Cost: S 1250 
For lnfonnatlon: (612) 644·0323 

13-17 
LABOR LAW ANO LABOR ARBITRATION 
The Registry, Dallas . 
Sponsored by: Soothwestem Legal 

Foundation 
Credirs: 32.1 Cost: $595 
For Information: (2 14) 690-2377 

16-17 
GRIMINAL TRIAL ADVOCACY 
Housron 
Sponsored by: Association of Trial Lawyers 

ofAmenca 
For Information: 1-800-42A-2727 
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17 friday 
SEMINAR ON THE GULF 
Sandestln. Destin 
Spoosored by: Alabama State Bar Young 

Lawyers· Section and 
Alabama Bar Institute 
for CLE 

Forlnformatlon,(205)348-6230 

23-24 
CONSTRUCTION CONTRACTS 
The Warwick Post Dak. H6uston 
Sponsored by: Practising Law Institute 
Credits; 13.2 Cost: $390 
For Informat ion: (2 12) 765-S700 

24 friday 
OIL. GAS AND MINERAL LAW 
Law Center. Tuscaloosa 
Sponsored by: Alabama Bar Institute for CLE 
For Information: (205) 348-6230 

may 30-june 1 
APPELLATE ADVOCACY 
Hyatt CambJidge. 9oston 
SpOllSOred by: American Bar Association 
Credlts: 1a9 Cost: $475/members: 

$500/noomembers 
For lnformatlQfl: (312) 988-6215 

2-7 
aASIC COURSE IN TRIAL ADVOCACY 
Washington. D.C. 
Sponsored by: Association or Trial Lawyers 

of Amelita 
Cfedlts. 45.9 
For Information: L-800-42A·272.5 

9-14 
FAMILY LAW ANO DOMESTIC 

RELATIONS ISSUES 
Judicial College BuUdlng. Reno 
Sponsored by: National College of 

Juvenile Justice 
Credits: 25.8 Cost: $225 
For Information: (702) 784-6012 

10-14 
ADVANCED BUSINESS TAX Pl.ANNING 
Villanova University School of Law. Villanova 
Sponsored by: AU·ABA 
Credits: 33.8 Cost; $550 
For lnfonnatlon: (215) 243-1600 

13-14 
TRIAL TACTICS 
The Westin. Toronto 
Sponsored ll)l: Defense Research Institute. 

Inc. 
For lnfennation: (312.) 944-0575 



17-2 4 

SUMMER PROORAM FOR LAWYERS I 
Estate Taxation and PlaMlng, 

FundamentalS 
Antitrust: Recent Developments and 

Trends 
Real Propeny Secured Transaetlons 
Economics for La~ 
Recent Developments in Administrative 

Law 
NegotlaUOIIS: Theory and Practice 
legal Re5eartll Update 

Boalt Hall. &>rl(eley 
Sponsored by. Un!Vfflity o< ca111•irn1a 

Schootofuw 
For crecllts and ll'ltorma!IOll: ( 4 15) 642·5880 

19-21 
FEDERAL TAXATION 
Hyatt. Birmingham 
Spoo50fed by: Ameriean Institute on 

Federal Taxation 
Credn:s: 20.0 Cost: S300 
For lnformat1on: (205) 251· 1000 

20 thursday 
THE SECUREO CREDITOR IN COURT 
The Westin St. Francis. san Francisco 
Sponsored by: PractlSlng uw Institute 
Credits: 6.6 Cast: S 185 
For Information: (212) 765-5700 

21 Tiday 
TAXCONSIOERATIONS IN REAL ESTATE 

TRANSACTIONS 
Montgomery 
~ by. Nadonal Business lllStiMe. Inc. 
Credits: 7.4 Cost: $96 
For lnformarlon, (715) 835·8525 

?1 ?2 
ADMIRALTY LAW 
Savamah 
Sponsored by: ICLE of GOOflllll 
For lnforma1Jon: (404) 542-1121 

24-28 
ENVIRONMENTAL UTIGATION 
UM/ffllty of Coforaclo. Boulder 
Spomored by: AU·ABA 
Cn!dlts: 36.6 Cost: $550 
For tntormauon: (215) 243-1600 

SUMMER PROGRAM FOR LAWYERS If 
Estate Taxation and Planning; Adv.mCed 
Anti= ~t Oeve!opments and 

Trends 
Real f'rc!)eny Secl#1!d Transacuons 
tOOnOmlCS (()( La\..yet'S 
Constiruuooa1 Law: Recent !le',elopments 
Estate Planning Worl<stlop 
Legal Re5earch Update 

Boalt Hall, Berlleley 
SpoflSOred by: Unl11e™ty of callfomla 

School Of UW 
FocCll!dlts and Information: (415) 642-5880 

ADVANCED LABOR AND 
EMPLOYMENT LAW 

StanfOfd University Schoof ot uw. Pak> Alto 
Spoosored by AU·ABA 
Credits: 34 8 Cost: $550 
For lnlorma11cn: (215) 2AJ.1600 

4-11 
ANNUAi.. MEETING 
Sl1eraton. Washington. O.C. 
Sponso ed by: Arnencan 8af Associaoon 
(312) !le&SOOO 

25 thursday 
UPDATE '85 
Voneraun Civic Center. Huntsville 
Sponsored by: Alabama State Bar Young 

LawyetS· Section 
Credits: 6.0 Cost: Included In convention 

reglStratlon tee 
For Information, (2051 269-1515 

26 friday 
SECTION MEETINGS 
VonBraun Civic Center, Huntsville 
Sponsored by: Alabama State Bar Sections 
Credi\s: 1.5 each Cost: Included in 

convention registratron fee 
For lnfonnatlon, (205) 269·1515 
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fully slopped automobile may conduc1 
a warrant less search of any containers 
found inside concealing the object of 
the search. Now, the United States 
Supreme Court rules. seven to two. 
Ross authorizes II warrantless search 
of packages several days after they 
were removed from trucks federal 
agents had probable cause to believe 
contained marijuana. ln Johns, lhe 
warrani less search of the packages 
was conducted three days after they 
were taken from vehicles by govern· 
mcnl agents and stored in a govern· 
ment warehouse. Justice O'Connor, 
writing !or the majority. declares 
neither Ross. nor anyothercase. estab
lishes any requirement a vehicle search 
occur "immediately'' as part of the ve
hicle inspection or "soon thereafter ... 
The court cri1ically noted a requi~ 
ment of contemporaneity was specifi· 
cally rejected in Tu11J v. Wlrile, 423 
U.S. 67 (1975) and in Clwmbers v. 1'v/a· 
ro11ey, 399 U.S. 42 (1970). 

Wh en does th e rule in Edwards 
ap p ly? 

Shco v. umisio11a, No. 82-5920; 53 
U.S.L.W. 4173 {February 20, 1975). In 
Edwards v. Arizo11a. 451 U.S.477(1981), 
the supreme court ruled a criminal de
fendant 's rights under lhe Fifth and 
Fourteenth Amendments were violated 
by the use of his confession obtained by 
police-instigmed interrogation - with
out counsel present, after he requested 
an attorney. The Sha, case presented 
the issue ol whether the ruling in Ed
wards is applicable toa case pending on 
direct appeal in thestaleoo urtsat the 
t ime Edwllrds was decided. Just ice 
Blackmon delivered the opinion of the 
court which held the ru le established 
in Edwards v. Ari2011a. s1,pro, applies 
to cases po11di11g 011 direct appeal al the 
time /:.awards was decided. 

lnve stigative dete nti on 

U11ital Stall',$ v. Sha,pt, No. 83-529; 
53 U.S.L. W. 4346(March 20. L985). In a 
far-reaching decision. the supreme 
court rejected the contention a twenty· 
minute stop was unreasonable when 
the police acted diligently, and the ac· 
cuscd's actions contributed 10 the added 
delay about which he complained. 

A DEA agent , while patrolling a 
highway in an area under surveillance 
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for suspc .. c1ed drug trafficking. noticed 
an apparently overloaded pickup truck 
with an attacht-d camper traveling in 
tandem v.~1 h a Pontiac. The defend· 
ant, Savage. was driving the truck and 
thedelendant, Sharpe, wasdrivingthe 
Pontiac. Alter following the two vehi· 
des for about 20 miles. the agent de
cided to make an "investigative slop" 
and radioed the South Carolina High· 
way Patrol !or assistance. When chey 
atte mpted to stop the two vehicles. the 
Pont iac pulll><I over to the side or the 
road, but the Lruck continued on. pur· 
sued by the highway patrol. After 
iden1ifying himself as a DEA agent 
and obtaining iden1ificalion from 
Sharpe, 1he DEA agent was unable to 
contact the state officer to see if he had 
stopped the Pontiac so he radioed the 
local police !or help. In the meantime. 
the highway patrol had stopped the 
truck, questioned Savage and told him 
he would be held until the DEA agent 
arrived. The agent. who had left the 
local police with the Pontiac, arrived at 
the scene approxima1ely 15 minutes 
after the truck had been stopped. The 
officers confirmed their suspicion the 
truck was overloaded and smelled of 
marijuana. The officers opened the 
rear of the camper wilhoul Savage's 
permission and observed a number of 
burlap-wrapped bales resembling bales 
of marijuana. The agent then placed 
Savage under arrest and relurned to 
Lhe Pontiac and also arrested Sharpe. 

In evaluating the reasonableness of 
an investigativcstop. thesupremecourt 
used a Terry u. Ohio, 392 U.S. l, 20, 
approach 10 examine "whether the of· 
licer's actions were justified al its in
ception and whether it was reasonably 
related in scope to the circumstances 
which justified the in1erference in the 
first place." Chief Jus1ice Burger. who 
delivered the opinion of the court, held 
in assessing whether delention is Loo 
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long in duration to be justified as an 
investigative stop, it is appropriate to 
examine whether the police diligently 
pursued a meansofinvestigation likely 
to confirm or dispel their suspicions 
quickl)•. during which time it was nee· 
essary to detain the defendant. Here. 
the DEA agent diligently pursued bis 
investigation, and clearly no delay. 
unnecessary to the investigation. was 
involved. D 

<-Executive 
GJ>irector's 

GJ\-;port 
(co11/im1ed from~ 113) 

upon our insurance committee's re
cent evaluation ol the bar's former en
dorsedcarrier'sexpcricncein Alabama 
One claim hns been paid forSl.000.000 
,vith legal expenses totalling another 
$160,000. while S<I0.000 in post,judg· 
ment interest remains at issue. Twemy· 
six other claims have been paid, and 
total prnmium dollars £or the year 
were approximately $ 1.360.000. This 
is only one carrier's experience. Real 
estate mailers and missed stat ures of 
Ii mi ta I ions a re problem areas. 

Convention Regi s trations We 
recen1 ly concluded the pre-registra1 ion 
process for the midyearconferenceand 
will be entering the annual meeting 
registration period shortly af1er you 
read this. /'lease rcgisltr early! This 
enables us to make more adequate 
meeting arrangements. including ade
quate food and beverages. meeting 
space and printed materials. 

Hotel rcscrvaLions must be made by 
way of your convention registration 
form. If you wait until ihe week before 
the Munlsvllle meeting, July 25·27, 
1985, you will not have accommoda· 
lions at 1he Huntsville Hilton and 
probably will not be able 10 get a ticket 
for Saturday afternoon's visi1 to the 
Jack Daniel Distillery in Lynchburg. 
Tennessee. We always have followed a 
liberal cancellation, v.~th full refund, 
policy. Please do not waiL 

Fina l Procr as tinntfon I resolve 
10 meet my column deadline for the 
July issue as this is being written on 
my very last day for submission for the 
May issue. I plead guilty, too. D 

- Reginald T. Hamner 
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Committees Continue Pursuit 
of Excellence 

Midy e a r mee tin g 
"Our caul;C! t ransccnds self-interesL" 

Judge Simon Rifkin's recent comment 
on lawyer 1>ror essionalism seemed es, 
pecially vnlid ns 36 committees and 
Lask rorccs met President Byars' charge 
Lhat progress reports be given during 
Lhe 1985 midyear meeting or the bar. 
Members imereslcd in learning the 
range or act ivities constituting the 
bar's "pursuit or excellence" may re
ceive a booklet or the reports by writ· 
ing to Diane Weldon. Committee Sec
retary. Alabama State Bar, P.O. Box 
671, Montgomery, Alabama 36101 or 
by calling (205) 269-1515. 

Gove rn a nce h ~a rin g h e ld 
In a hearing open to all Alabama at· 

torncys, members or large and small 
local bar nssocialions, other interest eel 
bar members and several bar commis
sioners met with the Commi uec on 
Covc rn:mce of the Alabama Sta te 
Bnr during1hcmidyear meeting. Issues 
considered were the structure of the 
Board or Commissioners of the Ala
bama State Bar and methods or nomi
nating and voling for president~lect. 

The Birmingham Bar's delegation, 
led by president J. Mason Davis. pre
sented a resolution calling for"p ropor· 
t ionate reprc~ntat ion or the auorneys 
practicing in Jefferson County and 
other urban nrcas 10 more realistically 
re!lcct the 1>ro1>0rlion or Lhose attor
neys 10 ihc total number or aLtorneys 
praetic.ing in the state." This senti
ment was echoed by several Mobile, 
Monlgomery ~nd Tuscaloosa attorneys 
present. Currently, each judicial cir
cuit elects one represemative 10 the 
board. 

Addressing concerns or young law
yers. a rcpre;;en1a11ve or the Birming· 
ham Bar Young Lawyers' Section stated 
800 members (44'.II,) of l he Birmingham 
Bar Association are 35 years or age or 
younger and should be represented on 
the board. 

A young lawyer from Montgomery 
stated being out or the office and in-

curring hotel. travel and other costs, 
in addition 10 paying the required reg
istration fee, in order to vote for presi
dcnt-eil'Cl is especially difficult if not 
impossible for many young attorneys 
struggling in today's economy. 

Another attorney likened the regis
trat ion foe 10 a poll tax and the travel 
requirements to obstacles historically 
placed before blacks in their efforts to 
vote. It was pointed out membership in 
the Alabama State Bar is mandatory. 
yet voting 10 elect its leader is limited 
10 those who are able to attend the 
annual Oll'Cting. 

A s a m p lJng o r mid ye ar re p ort s 

Computerization of bar records and 
the operation or bar headquarte rs is 
the primary goal set by the Commit
tee on l'rog roms, P.-ioriti es and 
Lonl,(-Runge Pl anning . "Effective 
long-range plni1ning commences with 
ready ,it-cesi; to a database," according 
Lo chairman llarold Speake. The com
millec is prep.iring recommendations 
on types or equipment needed a nd 
a,•ailablc. plus whctherto lease or pur· 
chase it. 

"The recent focus or the Indigent 
De fense Conuniu ee has been on 
implemental ion or a program to recruit 
volunteer counsel to represent indi
genl capital defendants," reported 
chairman Dennis Balske. Douglas 
Arant is chairing a recruitment commit· 
tee, and private runding ror training of 
volunteers is being sought. An advi
sory board of criminal defense lawyers 
with expertise in this area will be es-
1ablish~>d. According LO Balske, "We 
must move quickly. bec.1use there are 
a number or inmates on Alabama ·s 
death row who do nOI have counsel." 

"Liberty andJusticefor All" was the 
theme for Law Doy, May I, 1985. The 
state bar committee reported i1S deci
sion to act as a support and resource 
service for local Law Day chairmen, 
encouragingeach local bar president to 
appoint such a person and providing 
resource materials for publicity and 

activitk'S focused on the theme. Said 
chairman Carol Wolfe, "Most or the 
committee members have been active 
in Law Day planning and activities in 
the past and therefore could offer per
sonal suggestions and ideas for local 
bar act ivities." Each local chairnian 
received 1>re·rCCOrded public service 
announccmcnis. camera-ready adver
tisements and a cata log or other Law 
Day materials availab le from the 
American Bar Association. 

The Unau 1l10rized Pra ctice o( 

Law Commi u ec reported handling 
43 cases smce us appointment July 
1984. Dale Marsh.chairman.stated 12 
instances of unauthorized practice had 
been resolved without fom1al legal ac
Lion, where I he offending parry had 
performed an isolated act and there 
WllS no evidence or repetition. Two 
rormal q 110 M1rr1111/os uits are pending, 
and four matters have been turned 
over to district tlltorneys. In three in
stances. the commiuee found no evi
dence or unauthorir.ed practice; three 
cases require further investigation. O 

MLP 

Gfloo"k ~view 
(ro11tinur.d from pag, 114) 

loosa attorney and former secretary of 
the board or tru stees or the University 
of Alabama, has written a preface to 
the Nomi11isce11cc., relating some pre
viously unknown material about Por· 
ter's years with the University of Ala, 
bama. Porter served !or 16 years as 
land commissioner or the university. 
for a period as the university allomey 
and twice as a member or its board or 
trustees. It was through Porter's care
ful legislative affiliations the Univer
sity or Alabama, even today, receives 
funds from Alabama sta te banks. This 
work. published through arrangements 
with Portals Press, is available from 
the editor through "Instant Heirloom 
Books," 1616 Second Avenue, Tusca· 
loosa. Alaba,1,n, 3!$401 for $17.50, in
cluding postage and handling. 
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1 Even Lltou~I, th e ,\ 'Cather \VU$ drcar y unc:I r. ·1iny, the progrnn1 
for the "ki ck-o ff .. of Lhe 1985 l\Lidyenr Confere nce pr o n1ised 

to l>e enlig ht ening and c nt c rininin g. 

1985 
Midyear 

Conference 
Highlights 

2 Alaba n1a Stn1c Bar President \Vo.lier R. Byors hosted ihc 
seco nd local bal' lcadc N. c·onf ('rcncc or hi s adn1i11.i.strution . 

fiC(ec n pr eside nts took ad voncage of t he opportunil> ' 10 let the 
s tnt c bur hear their vic ,vs on a nu,n l>cr of iss ues. 

3 Pres ident Byars and ~1ontgo,uery l'\·ta yo,· Ernory fo hu:Lr (far right) g·rcc.ted U.S. 
Sec re tar y of Defe nse Caspar \Vei,nbcrgcr, jud t prior to friday•s luncheon. 

4 f\l lhc head tabl e for Frida y 's lun cheo n \\'C.re, leh to l'ight , 
!\'lidyear J\•tcctiog Chaimu1n \Villiun1 I. Hill: Congrcs..•una11 

\\ ' illinn1 C. Nichols: State Bar Vicc•J)l'esident .Joe C. Cass ady: 
Congl'essn1on \Villja,n L. Oic kinson; S 1n1c Bu r Pr e...-id c nl \V;, l1c r 
R. Byars; U.S. Sec re tar y of Defense Casp ar Vt/, \Vcinbc.rgc~C hic£ 
Ju .st icc C. C. ·rorbcr1. J, .: Lt. Gen . 1' hom t1i; C. RJchurds . Cc>tn· 
mnnd cr , Air Uni\' crs i1y, i\·la.."<\\1CU APB; S tal<: B~u· P1·c.sid c nl ·Clcct 
Jnn1 cs L Nor th; U.S. Se nat or J e re miah Denton : ~1on1gon1cry 
~la yor E,n ory Po lo1at: and State B41r Cun11niss io11cr ( 151 h ri rcnic) 
John 8 . Scou,Jr. 

1,10 

5 ·r11e sec re~nry or dc(eo se r'ecei ve.d ucop y oft l.1c bookA fr1bfi111a 
fro,n Pre sident B)•tlr s , ns n lokcn or the bar s np 1>rcc 1nuon. 

/\lay 1.98.'i 



6 AJ'pl"Oxhuu1cl)' 250 1\Jubruna ln\vyers par 1lclp: ll ctl in Fridny 
orh .•n1oon '"' sc ,utnttr on t he defense of DUI cases led by John 

T. l\irk ol ~lonls.tornery and Charlie 0 . \Valdrcp or UinoinJ:_luun. 
7 Lotcr. a panel of di sl lnJ,!ui..;hcc:I judJte,t nnd l3\.\1)'e.rs gav~ an 

updat e Qn di .i;covcr)' in &lat e ond fcd cr nl co url .s. Pict ur ed. left 
to right. nre auon,ey Ct1nntJl l..)·On~. Jr .: Suprerne Cou.rt JUSitie~ 
Janie L Shores: auomc) ' Louis £. llnL'i\.\"Cll: s.eminar organizer 
Tttr) ' K. CJ1ildcrs; allomc) ' Tl1omn"' S. La" ·ti,,on, Jr .; 1'1on tJ,tom cry 
Cim1i1Judge William R.Gordon:un d U.S. Ois1ri~1JudgeTnururn 
Jlobbs. \lalrrials/T'fJu, l-'rit lny"tH 111i,111r,n111w purrh n:s,dfro 111 lltt 
• llnbau10 Stnt~ Bar. 

8 Enrly r,...,,.. Willlnm I. llill. mid)"car 
n1cclin~ t hninnnn , nod Ct:1.renoc L 

~lcDo nnnn c:h1111c-d . • • 
9• .. ru. other~ hclµ4:d themscl, ·es 10 a 

hcnrcy buffc1 brcak(n!.t S:s turdn y 
111on1ing. 

10 ltt!IX>rtin,: on acti, ·i1ies of the In
dige nt Oclc n.:.c C<unmiu ee was 

ilsch11irn1tu1, Dennis Bnlskc.ofl\1ontgom· 
c.ry .A lrn oiH !JO n,ic:lycn rr c 1>0rts \\ 'Cre gi \'e n 
Sut u.rdny. 

11 U.S. Co urt or A 1>1>cnl.s ( 11th c ircuit ) Chic.I Jud~ c John C. 
G(>db o ld ,:i,a,,c nn c nt c rtni n ing in t roduc tiu11 o( S 111 urtl o) •'s 

lu11chcu11 "'IJ,K.•nkcr. Jucl,::c Pntl'i ck E. IJigginbo,ho,n, fif th cl rc uh, 
U.S. Cou1·, ur J\p1x:u1 ,-. 

1'1tt A/aban1a l.11141JW 

12 Su 1urdn y'8 lun ch 1.?on "lt>cttkcr. J11d1,tc ll igginbotho..1u. iA n 
notiv c or Alnbu,110, rcccivu d both hiA untl e rJ:rnd uut c and 

Inv.• degr ees U·on1 the U ni vc r~hy tJf Alohn, nh nncl ls n rnen 1ber of 
th e J\ Jnbanul S tnl c Bur. 
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Review of Uninsured 
and Underinsured 
Motorist Law in Alabama 

by 
Jam es W. Garrell, Jr ., and 

F. Chadwick Morri s 

W it.h the development of the 
automobile as a necessary 
elemenl in modern society , 

there came the un avoidab le conse· 
quence of injury. The injuries often 
would be to innocent parties left with 
the difficu lt task of recovering from 
the wrongdoer. lf the responsible party 
financ ially was unable Lo compensate 
for the injuries. the vict im often would 
bear the burden of the loss. This prob
lem of assuri ng compensation to traf· 
fie accident victims triggered severa l 
sta tu tory compensat ion syste ms even· 
LUally evolving into the present day 
uninsured motorist stat utes. 45 Couch 
on Insurance 2d. 620 (1981) 

The first financ ial responsibility law 
was passed by t he state or Connectic ut 
in 1925. T his statu te. and others like it, 
forced motorists to produce evidence of 
financial respons ibility after an acci· 
den t occurred. T he stat utes also re
quired a satisfact ion of any future 
judgm ent which was a result of the 
automobile injury. Long, The L,,w of 
Liability f!lsttra11ce, 24.01. The pitfalls 
of th is legislation readily became ap
parent. Th e determi nat ion of financia l 
responsib ility occurred after Lhe acci· 
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dent , and there was no ass ura nce to 
the innocent victim he would be com· 
pensa ted. The only advanta ge result· 
ing from the st atu tes was the require 
ment if t he respons ible party was ab le 
fina ncially to sat isfy a judgm ent, that 
judgment would be sat isf ied. 

The problems with these initia l sta 
tu tes resulted in the passing of the first 
compulsory motor vehicle liability in· 
suran ce legislation. These statutes re· 
quired proof of financial responsibility 
or liability insurance before a motor 
vehicle could be registered. T his solved 
the problems of Lhe earlier financial 
responsibility laws. but st ill did not 
assu re recovery for innocent victims. 
111e Law of Lia/Ji lily blsura11ce, supra. 
§24.02: Keaton . h,s11ra11ce Law. §8.6(e) 
(1976). The injured party still would be 
unab le to recover for his injuries if the 
accident occurred with an unregiste red 
car or if t he financial position of the 
owner changed subsequent lo registra
tion. 

In order to meet these new problems, 
many sta tes developed unsatisfied judg · 
ment funds. These funds were an at
tempt to provide limited payment to 
accident victims who could not collect 

on unsatisfied judgment s. By 1954, 
severa l insurance compan ies were of· 
fering unsatisf ied judgment endorse
ments. T he endorsements requ ired 
proof the judgment was u ncollectible 
and usually excluded defa ult j udg
ments. These endorsements were a 
falter ing step toward providing some 
compensation 10 the innocent hjghway 
victim. 

These financial responsib ilities and 
compu lsory insurance laws are com· 
mon throughout 1he50 states. T he Ala
bama vers ion of U1ese sta tu tes is re
flected in Code of Ala. §32·7·1 through 
§32-7-22. The purpose of enacting the 
Alabama Uninsured Motorist Act was 
to close the gap between financial re· 
sponsib ility and compulsory insura nce 
legislalion. Slate Farm Auto Gas. Co. v. 
Griffin. 5 l Ala. App. 426. 286 So.2d 302 
(1973). 

The First A labama Unins ur ed 
J\lo torisl Act and Sigrti!ican t 
Case Interpretations 

From t his histo rical backg round 
developed the modern day uninsured 
motorist statutes. In 1965, the Ala
bama Legislature passed its version of 
uninsured motorist protection with 
§32-7-23 Cede of Ala. 1975. T he act 
states: 

"No automob ile liability or motor 
vehicle liability policy insuri ng 
against loss resulti ng from liability 
imposed by law for bodily injur y or 
deat h suffered by any person aris ing 
out of the ownership, maint enance 
or use ol a motor vehicle shall be 
delivered or issued for delivery in 
this sta te with respect 10 any motor 
vehicle registered or principally gar· 
aged in this state unless coverage is 
provided the rein or suppleme nta l 
thereto, in limiis (or bodily injury or 

Jomes W. Garrell, Jr., is a 110/ive of 
Montgomery a11d a member with the 
firm of Rush/011, Stokely, foh11s/011 & 
Garrell. Hegrad!taledfrom lhe U11iver
sity of Alabama School of Law in 1971. 
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tmdergrad ua le a 11d law degrees f rom I he 
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ted lo the Alabama Stale Bar in 1984 
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death se1 ror1h In subsecL,on (c) or 
§32-7-6, under provisions approved 
by the Commissioner of Insurance 
for 1he J)(Olection ol persons insured 
thereunder who a~ legally entitled 
10 n:cover damages from owners or 
operators of uninsured motor vehi
cles because ol bochly injury, sick
ness or diScaoe, including death, re
sulting 1hcrefrom: provided, that Lhe 
nnmed insured shall have the right 
10 reitoet such covcrngc: and provided 
further, 1 ha1 unless I he named in· 
sured roc1ucsts such coverage in 
writing, such coverage need not be 
provided in or supplemental to a 
renewal policy where the named in
sured had rejected the coverage in 
connection wi1h the policy previously 
issued 10 him by the same insurer. 
(Acts 1965 No. 866, P. 1614.)" 

The Alab:1ma Uninsured Motoris.t 
Act was amended effective January 1. 
1985, but for the most pan case law 
interpreting the 1965 act is valid still. 
The interpretations reflect the Ala
bama Supreme Court's willingness to 
liberally cons1rue the statute ro pro
vide coverage ror uninsured motorist 
events. This broad int~rpretation of 
the uninsured m()torist ~tatute may be 
traced lo Lhe lack of detailed langµage 
about specific appl[cation of the acl. 

Init ially, the statute puts the burden 
of providing protection on th~ insu• 
ranee carrier . This is done by requir
ing the carrier to provide uninsu red 
motorist coverage unless such cover
age is rejected specifically by the in· 
sured. The rejection of coverage by the 
insured mus1 be cvidenCfd by writing, 
and a verbal rejection prior to the exe
cution of the policy will be invalid. fll . 
sura11cc Co. of Nurllt America v. Tltu
mas, 337 So.2d 365 (Ala. Civ. App. 
1976). In the corporate setting, rejec
tion of uninsured motor coverage in 
writing by a predecessor corporation 
will not bind the subsequent corpora
tion. K~ 11. /?Q/Jer/ M. Duke Ills. Agency, 
340 So.2d 781 (Ala. 1976) 

Once an injury has occurred. the 
plaintiff has two essential elements 
which must be proved. Firs.t, the plain· 
tiff must show he legally is entitled to 
recover damages. This has been inter
preted to mean I he insured must be 
able to establish fault on the part of the 
uninsured motorist, which gives rise Lo 
the damages, and the plaintiff must be 
able to prove the extent of those dam
ages. St11/e Farm Mutual Aulo Ills. Co. 

Th• Alabttr•• /,aw,., 

v. Gri/!i11, 51 Ala. App. 426, 286 So.2d 
302 (1983). Second, the party making 
claim for uninsured motorist coverage 
mus1 prove the vehicle which injured 
him was uninsured. LeFet.~ u. S/11/e 
Farm Mutual Auto /11s. Co., 521 F. 
Supp. 492 (N.D. Ala. 1981). The deter
mination of who is an uninsured motor
ist must be based on the fact of the 
particular accident and Lhe existing 
law in regard LO insurance contracts, 
but 1.he insurance policy must be con
sulted. USF&G v. Pcn y, 361 So.2d 594 
(Ala. 1978); Mntltis v. AutQ,Ow11ers Ins. 
Co., 387 So.2d 166 (Ala. 1980). There is 
substantial law on the definition of an 
uninsured motorist, but the amend
ment to the act makes some changes in 
this definition. WU/boum v. Al/stale 
/,rs. 0,., 293 Ala. 466, 305 So.2d 372 
(1974): Crilcrio11 /11s. 01. v. A11derso,~ 
347 So.2d 384 (Ala. 1977); O'Hore v. 
Sta/6 Farm Mttlua/ A ttlo !IIS. 01 .. 432 
So.2d 1300 (Ala. 1983) 

When the insured makes a claim 
under his uninsured motorisL provi
sions, it is not nec<.-ssary to obtain a 
judgment against the uninsured motor
ist. Stoic Farm /11s. Co. v. Griff in, 51 
Ala. App. 426, 286 So. 2d 302 ( 1913). 
The uninsured stat us may be proved 
by the insurer's inves1igation. Testi
mony by Lhe defendant's insurance ad· 
juster he investigated the collision in
volving the plaintiffs vehicle and did 
noi find a policy of liability insurance in 
force on the other automobile is suffi
cient to provide a scintilla of evidence 
on which 1osubmil tothej urytbeissue 
of whether the driver was an unin
sured motorist. 

The tendency of the court in unin
sured situations. as in general insur· 
ance law. has been to construe ambi
guities against the uninsured motorist 
carrier who is the drafter of Lhe con· 
tract. While the act has been amended, 
it would appear most prior imerpreta· 
tions are applicable under the new 
amendment. One example of the courts· 
policy interpretation deals with "phan
tom drivers." After the passage of the 
original Uninsured Motorist Act. insur· 
ancecompanicsoften found themselves 
with claims based on the insured's aJ. 
legations an unidentified driver forced 
him off the road causing the accident. 
In response to these problems. the car· 
riers attempted to require physical con-

tact before the uninsured motorist pro
visions would take effect. The court 
held lhis physical contact requirement 
was in derogation or the statute and 
was void. State Form Firt& Cas. Co. v. 
lom/Jl,r/, 291 Ala. 645. 28.5 So.2d 917 
(1973). The Alabama Court of Civil Ap
peals. however, has upheld a policy 
condition requiring the insured file a 
sta tement under oath regarding the 
facts of the accident involving the phan· 
tom driver. /\/tJ. Farm Bureau Mu/ 110/ 
Gas. Ills. Cu. v. Cni11, 421 So.2d 1281 
(Ala. Civ. App. 19$2). 

Ano1 her example of the courts' broad 
interpretaiion of the act concerns gov
ernment-owned vehicles. Because of 
lhe fact these vehicles are owned by the 
govemment,theygenerallydonot have 
liability insurance coverage. Theins ur
anoe carrier, to protect itself from lia· 
bility,attemptcd toe.xcludegovemmem
owncd vehicles from the definition of 
uninsured vehicle. The Alabama Su
preme Court held the purpose of the 
Uninsured Motorist Act is to provide 
coverAge for I he protection of persons 
insured against injury. The Uninsured 
MolorisL Act does 110! authorize the ex· 
clusion of governme11t·owned vehicles. 
and no such exclusion may be creat ed 
under the policy. J,, Ne: Cwe11 Higgins, 
291 Ala. 462. 282 So.2d 301 (Ala. 1973). 
The court appears. to be saying if the 
uninsured motorist definition is to ex
clude government vehicles, then that 
exclusion must be adopted by the state 
legislature. 

The court has not invalidated every 
policy exclusion. One common policy 
provision defines "uninsured motor 
vehicle" asa vehicle other than a motor 
vehicle owned by or furnished for the 
regular use of the named insured. This 
provision would exclude coverage for 
an accident bet ween l wo vehicles owned 
or operated by the named insured or a 
member or his household. Such provi
sions have been upheld by the Alabama 
courts. lammeT1 u. Stale Farm M11/11al 
A11/omobi/e Ins. 01 .. 48 Ala. 36. 261 
So.2d 757 (Civ. App. 1972) 

Because oft he large body of case law 
dealing with policy provisions and ex· 
clusions. the practitioner is well ad
vised to review closely the uninsured 
motorist provisions of the policy and 
apply those provisions to the particular 
facts or each case. The above-cited pro-
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visions and exclusions are merely a 
sampling of the available case law in 
Alabama. This is one area of the law an 
attorney may find a number of cases 
similar 10 his own fact situation. 

While Alabama courts have liberally 
construed the Uninsured Motorist Act 
with regard Lo policy exclusion, the 
courts have strictly enforced notice re
quirements. An insurer clearly is en· 
titled to notice of the suit against an 
uninsured motorist by the insured. 
Almeida v. Stale Farm Mutual hts. Co., 
53 Ala. 175. 298 So.2d 260 (Civ. App. 
1974). The basis for this rule is a judg· 
ment against the uninsured motorist 
may be conclusive, or at least admissi· 
ble evidence, against the insurer in a 
su bsequenl action under the uninsured 
motorist 1irovisions of the insurance 
policy. Procedural due process re<1uires 
the insurer have notice of the action 
and he be given the right 10 intervene. 
Almeida. supra 

As a practical maller, the insurance 
carrier should inten•ene in lhe action 
against the uninsure<I motorist and file 
a cross ·claim against the negligent 
driver. Davis v. Hartford Ills. Co .. 456 
So.2d 302 (Ala. 1984). This entitles the 
insurance company to a jury charge 
LhaL even if a judgment is rendered 
against the carrier the burden of satisfy. 
ing that judgment eventually will rest 
with the negligent driver. &wis, supra. 
lntervention ordinari ly is not an issue 
b<.'Cause the insurance carrier usually 
is made a party to the original action. 
This serves the dua l purpose of forcing 
the uninsured motorist issue and pro
viding the carrier with notice. II an in· 
sured fails to comply with Lhe notice of 
legal action provision of his automobile 
liability policy. he will not be entitled to 
recover under the uninsui·ed motorist 
provisions. Almeida, supra 

One issue which continually has al· 
tracted the interest of practitioners is 
''slacking." An insured.and usually an 
insured's household member. is per· 
mitted to stac k benefits under unin · 
sured motorist provisions of his i nsur· 
ance cont-racl where he has paid seJ>
arate premiums for each vehicle in· 
sured under one multi·vehicle policy. 
Lambert v. Libert~ Mutual Ins. Co .. 331 
So.2d 260 (Ala. 1976). The insured has 
paid for such coverages. and ll1e courts 
have held recovery should not be limit· 
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eel to Lhe coverage available lo the vehi· 
cle involved in the accident. 

The rationale upon which slacking 
of insurance coverage has been justi· 
fied for the named insured is inapplica· 
ble to a person who is insured only by 
virtue of his occupancy in the vehicle. 
Such a person is covered under unin· 
sured motorist provisions only if the 
particular vehicle he occupies is specif, 
ically included under the coverage or 
some policy. /,,amber/, supra. The rea· 
son for such a holding results from the 
abuse which could occur if such limita· 
lions were not imposed. In Fuqua v. 
Travelers Ins. Co .. 734 F.2d 616 (llth 
Cir. 1984). an employee of an automo
bile dealer attempted Lo stack cover
ages on 27 automobiles on which the 
dealer had insurance policies contain· 
ing uninsured motorist provisions. The 
court held the employee was a permis· 
sive user, not a named insured under 
the policy. so he was not entitled to 
stack the policies. He could not stack 
the 27 policies because his coverage 
was a result of occupancy and not a 
result of paying premiums. 

While Lhe Alabama courts have lib· 
erally allowed stacking of an insured's 
coverages they have refused to expand 
the recently developed torl of bad faith 
to uninsured motorisl claims. Qttick v. 
State Farm Mu/u(II Aulomvbile Ins. 
Co.. 429 So2d 1033 (Ala. 1983). In 
Quic/1. thecourt held there could be no 
bad faith claim based upon the Cailure 
to pay an uninsured motorist claim be
cause there is no obligation to pay the 
claim until the insured proves the nee· 
essary elements of recoveri•. The basis 
of this decision can be found from the 
following language: 

''Thus, until the liability of I.he unin· 
sured motorist has been determined. 
the insurer and the insured occupy 
an adversary position toward each 
other." 

Quick, al 1035. See also Bowers v. State 
Farm Multutl Automobile Ins. Cc .. 460 
So.2d 1288 (Ala. 1984). 

The insurancecarrier. however. may 
be subject Lo a claim for fraud in han· 
dling claims. In Ex /J(Jr/e Stale form 
Mui. Auto Ins. Co., 482 So.2d 861 (Ala. 
1984). the insured charged State Farm 
fraudulently engaged in a scheme to 
deny benefits. The 1ilaimiff alleged State 
Fann had retained a clause in its poli-

cies 1.imiting ils liability to one unin
sured motorist coverage when the Ala· 
bama courts had made such a clause 
invalid. Safeco hts. Co. of Americn v. 
Jones. 286 Ala. 49, 24:':l So.2d 935 (1970). 
The court held if this scheme could be 
proved, the carrier would be guilty of 
fraud. 

The New Unin sur ed Motorist 
Act - U nd erin sured Co,·e r
age 

Januar y 1, 1985, the Alabama Legis, 
lature's Amendment to the Uninsured 
Motorist Act became effective. The 
most significant change of this amend· 
mem is the adoption of underinsured 
motorist coverage. The let~slature did 
this by changing the definition of "un· 
insured molar vehicle." The act de· 
scribes an uninsured motor vehicle as 
follows: 

" (B) The tenn uninsured motor veh· 
icle shall include. but is not limited Lo, 
moLor vehicles ,vith respect to ,vhich: 
(4) the sum of the limits of Liability 
under all bodily injury liability bonds 
and insurance policiesavailabletoan 
insured person after an accident is 
less than the damages which the in· 
jured person is legally entitled to 
recover." 

This allows for a negligent driver to be 
considered an uninsured motorist Lo 
the extent there is not enough insur· 
ance to fully cover the injured parties' 
damages. 

Assume "A" has liability insurance 
with uninsured motorist coverage. "B" 
has liability insurance with limits of 
$50,000. If "B" negligently causes an 
accident with "A" and "A" is entitled to 
recover $100,000, "B" would be consid· 
ered an uninsured motorist for the ex· 
ces.; of his own liability coverage. 

The second major change effected by 
this sta tute is a limilalion on stacking. 
The act states: 

"(C): The recovery by an injured per
son under the uninsured provisions 
of any one contract of auwmobilc in· 
surance shall be limited 10 the prim· 
ary coverage plus such additional 
coverage as may be provided for addi· 
tional vehicles, but not to exceed two 
additional coverages within such 
con1ract." 

This section changes the old acl by 
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putting a limit on the amount of stack· 
ing. Bcf ore this amendment, an insured 
could stack covered vehicles under any 
one insurance contract where the in
sured was considered a primary in
sured. Under the next act, 1 he primary 
insured is limited to a total of three 
vehicles per insurance contract, the 
primary coverage plus two additional 
vehicles. The insured could not stack 
JO vehicles under one policy. The in
terpretations under the old act deter
mining prima1')' and secondary insureds 
would appear to be applicable Lo the 
amendment. 

One other change effected by this 
amendment concems the limits of lia
bility. Prior to the change, uninsured 
motorist provisions were required to 
provide coverage of SI0.000 per person 
and $20,000 per accident. Under the 
new la,v, the coverage must provide 
$20.000 per person and $40.000 per 
accident. 

This new act could present several 
interesting problems. Assume "A" and 
"B" have an automobile accident. "B .. 
is at fault and indicates to the police he 
has liability insurance coverage. Under 
ARCP 26(8)(2), the amount of coverage 
under any insurance agreement is not 
subject Lo discovery. Under the above 
fact sit uation, if .. A .. is injured se· 
verely, "13" could become.an uninsured 
motorist if his policy limits arc not sur
ficient to compensate "A" ror his dam
ages. In order for there to be a determi
nat ion of the uninsu,·ed motorist claim, 
the policy limits of "B" would become a 
main issue of the case, but may or may 
not be s11bjcct to discovery. 

A second interesting problem may 
develop from similar facts. Assume 
··3" negligently causes an accident in
juring" A."" B" has insurance, but "A" 
is unsure of the policy limits. Under 
Alabama law, an injured party must 
notify his carrier of a possible unin
sured motorist claim. If "A" is injured 
severely, a possible uninsured motorist 
claim arises. Is "A" required Lo put his 
carrier on not ice of a possible dai 111 be· 
cause he does not know the limits of 
"B's" policy? As a practical maucr, the 
injured party should protect his inter· 
ests by notifying the carr ier of the acci· 
dent and possible claim. Notirication of 
the accident alone. without specific 
mention of Lhe possible uninsured mo-
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torist claim. probably would be enough 
because the risk of such a claim always 
would exist. It might be wise for the 
insurl'<l to name his own carrier in any 
possible action because this would serve 
the dual purpose or notification and 
naming an insurance company as a 
defendant. 

Until the Alabama courts have in
terpreted the duties and responsibili
t ies existing between carrier and in· 
sured under the new underinsured mo
torist amendment to the act. all plain
tiff attorneys would be well advised lo 
notify the 1>laintiff's own carrier of a 
possible claim before filing any auto
mobile accident litigation. Since de
fendant ·s insurance limits may be un· 

discoverable, the plaintiff's carrier and 
the plaintiff himself may be unaware of 
potential underinsurccl motorist claims. 
Such notice should prevent a later de
fense by plaintiff's carrier it had no 
notice or opportunity to defend by in
tervention or otherwise. Additionally, 
it can be assumed plaintiff's carrier, 
upon notice of litigation. will make de
mand upon the ddcndanl carrier LO 
settle within def endam carr ier's limits. 
The duties between carrier and in
sured. as well as the responsibilities 
between primary and excess carriers, 
are unclear at present and can be de
rined only through future decisions of 
the Alabama appellate courts. 0 

Ever~bo~~ 'Yants · 
To Be Creat1ve. 

A lot of people claim to be skilled in 
the leasing business. but when I mode 
o core fullnspectlon. !here was quite 
o crock in the foundo lion! Creative 
Leasing hos skill with aver SO years 
experience. And because I leased 
my car, I saved enough money to 
treat myself 10 some of life's little 
pleasures. Creative leasing con 

custom des ign o pion to meet your 
specific needs includi ng 

maintenance and insurance . ThoYs 
why evetybady wonts to be creat ive! 

Creative Leasing . , 

I i:lftl 
creative 
leasing 
Hunlsvllle 
Tuscaloosa 
Monlgomery 
Birmingham 

536-3547 
345-6494 
264-8421 
251-0137 
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A Look at 
AJabama. State Bar 
Headquai•ters 

by 
Susa n Shiro ck DePaola 

and Keil h B. Norman 

For many attorneys, the Alabama 
State Bar headquarters is some· 
what ol a mystery. Fewol us have 

!he opportunity to visit the headquarters, 
and our membership largely is unowore 
of the people who make up the stall or 
the headquarters and the eflorts I hoy are 
making on our behall. 

This nrtide aims lo make the bar 
headquarters come alive with the people 
and laces keeping it going. h is our hope 
that by geuing 10 know the people l)e. 
hmd the walls, Alabama lawyers will feel 
more comlortable in contacting them 
and making use ol the seMces they pro· 
vide lo our membership. 

In any ar11cle of lhis lype. a perspective 
Oll the stalusol the Alabama State Bar is 
in order. When the Alabama Bar Associ• 
ation was first lormed in 1879, It had less 
than 100 attorneys. In 19'l3, when 11 l)e. 
came a slllte agency, there were about 
500 a11omeys who were members; In 
1984, the membership had grown 10 
5,816 regular members; in addition, Chere 
were 1,752 special members. 

The bar is a state agcmcy whose funds 
are controlled by the leglslature,ahhough 
they do not come out of lhestace general 
fund. Rather, rhe bar is funded by the 
money received from licenses purchased 
by attorneys in the state. These license 
lees are placed 111 a special fund for u.e by 
the bar. The budget of the bar has grown; 
In 1969, the budget was less than $200,000; 
in 1984, I he regular budget was approx,, 
mately $753,000. 

Although membership fees increased 
10 SIOO in 1979, the cost ol providing 
many services 10 members olthe bar has 
risen dramaltcally, for outstnpping the 
amount of revenue generated by mem
bership fees. For eKample. in 1984, al· 
though the bar had revenues of $707,686, 
disbursements amounted to more than 
$753,429. It is estimated the revenues for 
1985 will amount to $725,715, while dis
bursements are anhc1pa1ed lo be more 
than $771,261. 

We hear so much about the growing 
number ol lawyers, and the statistics 
compiled by lhe bar bear out that news. 
In 1964, there were only 92 new admit· 
tees to I he bar. By 1982, thisnumberhad 
grown to 487 new admittees per year. 
Along with the growth in numbersol new 
admitlees 10 the bdr, it appears the bar is 
getting younger . Currently. more than 
one·hall ol the members ol the Alabama 
State Bar are under 35 years ol age. 

As bar membership grew, so grew the 
number of he<>dquarters ernplayees. In 
1969, the association had five lull·time 
employees. In 1984, there were 15 full· 
time employees at the slate bar head· 
quarters. 

01 course, we all have seen lhe growth 
of this publi<;ation, The Alabama Lau,. 
yer, toitscurrent format. Theold format 
was designed 10 serve as a kind of "law 
review publication" at a time when the 
University of Alabama and Cumberland 
Law School did nol have law review pub· 
lications. With the advent of law reviews 

at boch law schools. it was no longer 
necessary for The Alabama Lawyer to 
serve this !unction. Thus, a decis,on was 
m<>de 10 shlfi 10" format which the ed1· 
tors believe ,s more eas,ly readable and 
interesting to practicmg members of the 
bar. The shift to the new format was a 
bold move in a profossion where I rildition 
often attains almost religious cbmcnsions. 

Members of the bar also have seen the 
growth of continuing legal educa110n 1n10 
being an ,ncegral part of each member's 
prole$5ional tile. Alabama was one ol the 
leaders in the country in adop11ng man· 
datory CLE. being the eleventh state 10 
undertake this program. TI1ere ~lso has 
been a geometric growth 111 committee 
membership, as well as an incumse In the 
number ol special interest areas ad
dressed by the bar . 

With this growth, we believe the bar 
headqu.iners provides increased assist
ance 10 ilS membership. We hope this 
look inside the Alabama State Bar gives 

each member a glimpse of the stall and 
the services provided to its members in 
lhe state. 
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Reginald T. Hdmner -
Executi~e Director /Secreta ry 

Reggie has been executive director ol 
too bar since June 1969. He has seen the 
growth ol 11s stall from lour members m 
1969 10 IS 1n 1984. 

Reggle nlso has seen a "legal explo
sion" during his tenure with rhe bar. 
Among rhe more notable changes are 
the change 111 thesystem or pleading, the 
establishmenr or the unified court system 
and the g1·owlh in the sheer numbers ol 
lawyers practicing m the state. 

The bar now provides seNices virru· 
ally unheard or prior to 1969. Included 
among these is the lawyer referral ser
vice, which now has a lull·lime person 
responsible ror Its functioning. Reggle 
also says there is an increased awareness 
regardJng ethics among the general pop
ulation and attorneys. The biggest com· 
plaml he hears from rhe general public is 
they often have no idea o( what their 
a11omey 1s doing ona particular case and 
cannol gel in to1.1ch with rhe attorney in 
order to secure information about a case. 

Reggie Is proudest or the annual meet
ings put on by rhe bar. The Alabama 
State Bar has one of the highest attend
ance rates ror its membership ar annual 
meetings in the country, generally aver
aging abour IS p.ircent ol its members 
attending each annual meeting. The an
nual meetings include professional op
portunities for cont1nu1ng education, as 
well as commnree meeungs and social 
even rs. 

Reggie, in the next five years, is looking 
toward increased computerization and 
mechanlzalion of rhe bar headquarters. 
Currently, rhey are "drowning in paper· 
work," particularly In rhe area of admis· 
sions and continuing legal education. He 
also would like 10 see an increase in the 
amount or assistance the bar can provide 
to small law firms or solo practitio~rs in 
rhe area ol rechnology (or law office 
managemenr. In addition, he stares the 
board ol bar commissioners is beginning 
to locus on more long.range planning for 
the bar. and he believes this will be of 
rremendous ,mportance ,n the years to 
come. 

Reggle recently seNed as president ol 
rhe Alabama Council of Association Ex
ecutives and as president ol the National 
Assoc,ation of Bar Execulives in 1978-79. 
He also earned Certified Association Ex· 

Tlr,1 Alabt11na l.a~)'t'r 

Top: Exccurivc Oirector / Secreiary 
Reggie lh:unncr \Vith Adn1inistrativc. 
and l'i nnn cinl Secreta ry Margaret 
Boone 

Center: ;\d,ni, ... ioit~Secretar) • Nonna 
Robbins · 

Botton1:A "i~is1nnt Executive Director 
Mur r L)•n l'ikc (righr) nncl Member
ship Sccrcrnry Olnne Weldon 

ecutive (CAE) certification in 1975 and 
has been recertified through 1987. 

Marg.sret Boone -
Administrati ve and Financial 
Sec reta ry 

Marg.)ret has been wirh the bar for 
seven years. Hermaln respollSloility is to 
mainrain all financial records ror the Ala, 
bama Stale &r and Alabama State Bar 
Foundation. She also processes all invoic
es ror payment and the payroll for the 
bar. As secretary to the execu1i11e direc
tor, her responsibilities include assisting 

in i he prepararion or all annual meetings, 
maintaining parsonnel files and handling 
the executive director's correspondence. 

Margaret ls a native of Pratlville; she 
and her husband have rhree sons. Prior 
reworking for the bar, sheWO(ked in the 
Planning and l>rogramm,ng Department 
ol too Clllil Air Patrol ar Maxwell Air 
Force Bose In Montgomery. 

Mary Lyn Pike 
Assis tant E><ecutive Director 

Mary Lyn assumed the new role ol 
assistant executive director January 1 or 
this year. Her responsibiliries include di-
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reeling the mandatory continuing legal 
education program of the bar and coor
dinating the work or the bar's com mit· 
tees. In lhe three years she has been with 
the bar, Mary Lyn, along with Diane 
Weldon, has helped 10 implement the 
mandatory CLE program and make sure 
it functioned smoothly. Although gelling 
attorneys to keep their own CLE records 
probab ly has been the most frustrating 
aspect or her job, Mary Lyn says she 
e,~oys getting lo meet attorneys from all 
over the stale. 

Mary Lyn makes a strong pitch for 
computerization, particularly with respect 
to the CLE program. "In order to ade 
quately serve our membership, our whole 
operation needs lo be computerized. Ir 
we were to computerize, we would send 
CLE transcripts at the end of the year. 
The transcrip t would indicate an allor 
ney attended this course or that course . 
If accurate, the aHorney would then sign 
it and send it back, or if it was not accu · 
rate, the attorney could correct ii and 
send it back corrected. The Georgia Bar 
Association presen tly is doing this." 

A native ofT uscaloosa, Mary Lyn has 
three degrees from the University of Ala
bama. She has an undergraduate degree 
in psycho logy, a master's degree in clini
cal psychology and a law degree . 

Diane We ldon -
Secretary to Director of MCLE 

Diane has dua l responsibilities. She is 
secretary to the assistant execut ive di
rector/di rector of the continuing legal 
education program, and she is the com, 
mittee secretary. She has been with the 
bar s ince 1978, when she came as a stu · 
dent as part of a business office educa · 
lion course. In 1982, she became a full
time staff member and has been with the 
CLE program since its inception. She 
handles all correspondence relating to 
continuing legal educat ion and maintains 
all CLE reco rds and files. She keeps up a 
running list of all programs and sponsors 
and handles any telephone inquiries 
regarding programs available. Diane looks 
forward to the day the bar moves to 
computerization of records. Current ly, 
all CLE records are kepi by hand be
cause the bar does not have computer 
facilities available to deal \\lith them. 

As committee secretary, she schedules 
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commitlee meetings, assists committee 
chairmen in sending out meeting notices 
and maincains all committee records. 

Norma Robbins -
Admissions Se c re_tary 

Norma's job puts her in contact with 
all prospedive members of I he bar. Con 
sequently , she is one of Lhe most well
known employees there. Her primary re· 
spons ibility is processing all student and 
bar application materials. This begins al 
the time a person enters law school and 
continues through the time he or she is 
admitled to the bar. 

Top: General Counse l Bill Mo,·,·ow 

Ccntc r:Se.crc1ary lo the ge nc rnl co un. 
set \ 'ivjan Frcc n1.an 

B0tton1: Ass is tanl Genera l Counsel 
John Yung 

Norma assists the board of bar ex
aminers in administering the bar exam. 
Sh<? processes ll1e results and certifies to 
the Alabama Supreme Court those can • 
didates successfully completing all re
quirements for admission lo the bar . Ac· 
cording to Norma. one of the more inter· 
esling aspects of her job is lhe chance lo 
become acqua inted with so many differ
ent people. She states the most frustrat · 
ing part of her job, though, is in dealing 
with bar applicants who fail the bar exam. 

Although she is a native of Kentucky, 
having been born in Loyal, l<enlucky, 
Norma's family moved to Montgomery 

while she was very young. Prior to work
ing with the bar, Norma worked for the 
State Revenue Department, the State 
Highway Department and First Baptist 
Church of Montgomery. She has been 
with the bar since 1979. 
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Top: Law ye r Rcferrnl Sec retary and 
Rece ption.isl Gale Skinner 
Centcr:Publications Director l\'[ar• 
garet Dubb c rl c>' (stan(ling) wiU1 f>ub• 
ljcation s A..t;;sistant Ruth Slrickland 

Bottom: Gra r>hic Art s Supervi sor 
\Vaync Sun1n1erlin 

The Alnbt11110 LntcJ"fY 

Margaret Dubber ley -
Publications Director 

When Jen Nowell was stolen away 
from us by the Louisiana State Bar Asso, 
ciation, we retaliated against First Ala· 
bama Bank of Montgomery by capturing 
their in•house employee publication edi· 
tor, Margaret Dubberley. Margaret joined 
the Alabama State Bar headquarters as 
the publications director in October 1984. 
and at this point says she is "still trying 10 

become acquainted with all of the pro· 
duction aspects of The Alabama Law· 
yer, as well as becoming acquainted with 
the Alabama State Bar itself." Her focus 
as director of The Alabama Lawyer is on 
editing and artwork, as well as the solici
tation of manuscripts and advertising . 
Margaret works closely with the editor 
and editorial board of The Alabama 
Lawyer and is responsible for the budget 
or the publication division. 

Margaret is a graduate of Auburn Uni· 
versity at Montgomery and holds a 
bachelor's degree in applied communica· 
lions; while at AUM, she served as an 
editor of the Aumnibus, the university's 
student newspaper. 

Ruth Stric kland -
Publications and Membership 
Assistant 

Ruth has been employed with the bar 
since September 1982. She has observed 
a change i,, the managing editor during 
this time, as well as the advent of the new 
format of The Alabama Lawyer. Ruth 
manages the money for The Alabamo 
Lawyer, including billings for advertising 
and bi·monthly financial reports to the 
board of editors. 

In addition, Ruth is especially busy 
from September through December with 
membership duties, handling business Ii· 
censes and special membership catego· 
ries. As membership assistant, she is 
responsible for all membership records 
and handles all membership correspon· 
dence and inquiries. 

Like many others at the bar. Ruth is 
also busy during bar examination time, 
assisting in the administration of the 
exa1n. 

Ruth is a native of Eufaula and al· 
tended Andrew College in Cuthbert, 
Georgia. 

Gale Skinner -

Lawyer Referra l Secretary 
and Receptionis t 

Gale has been at the bar for three 
years. and her primary responsibility is 
handling the lawyer referral service. This 
includes not only keeping records for the 
program, but also the actual referral of 
clients to one of the more than 300attor· 
neys statewide participating in the pro· 
gram. Each day, approximately 30 to 50 
referrals are given to clients who either 
telephone the bar or come by in person. 
Gale says, "Clients call who are referred 
by Legal Services, for example, and don't 
really know why they are calling, and you 
just have to take lime with each one and 
find out what their problem is." 

The client tells Gale the county or city 
in which he needs an attorney and the 
nature of the legal problem, i.e .. divorce, 
real estate, etc. She then refers the client 
to the next a11orney on the list from that 
area, specializing in that particular area 
of law. In addition to her duties as the 
lawyer referral secretary, Gale routes 
and screens all telephone calls to the 
state bar headquarters. 

Gale also maintains the records for the 
Alabama Bar Reporter. This includes 
handling the subscriptions and indexing 
and typing the headnotes for each case. 

Wayne Summer lin -
Graphic Arts Superviso r 

Wayne started with the bar in 1966 as 
its graphic arts supervisor under the di, 
reclion of Judge John B. Scott.Jr. He left 
after approximately one year, but re· 
turned in 1982 to his current position. His 
department is responsible for the pro, 
duct ion of the Alabama Bar Reports on 
which each Alabama lawyer depends so 
heavily. He also does all oft he mailings for 
the bar, including that of The Alabama 
Lawyer's. Wayne's perspective of the 
bar is somewhat unique in that he saw it 
in 1%6 and has returned to see the 
changes that have taken place in the 
1980s. He says the most significant 
changes relate.to the growth of the bar: 
The staff has tripled, the headquarters 
has outgrown its buildings and they still 
need more space and more people. 
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W illi am H. Mo rrow , J r. -
Ge nera l Cou nsel 

Of all current staff members, Bill has 
been at the bar the longest, assuming the 
position of general counsel for the bar in 
1965. Prior to this, Bill practiced law with 
his fatherfor a short lime in Lane I I and in 
Miami, Florida, for nine years. Bill re
ceived his college degree from Davidson 
College in North Carolina, after his 
schooling was interrupted init ially by a 
stint in the Am1ed Services during World 
War II. He received his law degree from 
Harvard Law School. 

As general counsel, Bill's responsibili
ties include investigating petitions for 
reinslatemenl, requests for formal writ · 
ten ethic op inio,,s, informal requests re
ceived by telephone and the investigation 
and prosecution of individuals engaged in 
the unauthorized practice of law. Bill also 
has been responsible for defending the 
state bar with respect to challenges to its 
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Top: Secretar y to assistant general 
counsels Candy Fral ey wit h Tamm y 
Talun1, sec retary 
Bollom: Assistant General Counsel 
Alex Jack son 

admissions policies. He concedes one o( 
the most time,consuming responsibilities 
of the olfice of general counsel ls the 
answering of hundreds of requests for 
ethics opinions. 

As general counsel, Bill acts as staff 
liaison lo task forces and committees as 
directed by the president of the bar. This 
includes legal research, preparat ion of 
memoranda of law and the general assist
ance of I he various committees of the 
bar, as needed. 

Vivian Freema n -
Secretary 10 l he Ge nera l Cou nsel 

As secretary to the general counsel, 
Vivian has the responsibility of process· 
ing both requests for written forrnal opin
ions and all petitions for reinstatement by 
attorneys who have been disbarred or 
suspended from the practice of law. She 
also processes all complaints against at
torneys received by the bar, as well as 
complain ts concerning non-lawyers en-

gaged in the unauthorized practice of 
law. Vivian likewise is responsible for typ
ing all briefs which the general coui,sel 
files in lhe slate and federal appellate 
courLs. 

A native of Columbus , Georgia, Vivian 
attended both Auburn University and 
Troy Slate University. She has been em
ployed with U1e bar for four years. 

John A. Yung , IV -
Assista nt Ge neral Coun sel 

John is responsible for reviewing com
plaints filed against members of the bar 
and assigning the complaints for investi, 
gation. For all complaints he undertakes 
to investigate, he makes a recommenda
tion lo the Disciplinary Commission as to 
disposition. He drafts admonitions, repri
mands, censures and formal charges for 
the commission, as well as for various 
local grievance commil!ees, and repre
sents the bar at hearings before the Dis
ciplinary Board and on appeals before 
the Supreme Court of Alabama. John 
has been with the bar for four and one
half years. 

John is a 9radua1e or Auburn and of 
the University of Alabama School or Law 
and has a LL .M. from the Georgetown 
University Law Center. 

Alex Jacks on -
Assis1an1 General Counsel 

Alex began his employment with the 
baJ' in 1980. Prior to joining as assistant 
general counsel, Alex had been a practic 
ing attorney in Clanton since 1974. He 
received his college education at the 
University of North Carolina, Chapel 
Hill, and his law degree at the University 
of Alabama. 

Alex's responsibilities include the in
vestigation of grievances filed against at
torneys and the prosecution of discipli· 
nary charges brought against attorneys. 
Alex also serves as counsel to various 
committees of the bar, including the 
Permanent Code Commission and the 
Committee on Lawyer Advertising . Alex 
spends a great deal of rime traveling 
around the state speaking to various bar 
associations about the grievance process 
of the state bar. 

With respect lo his responsibilities, 
Alex says he hopes the lawyers of the 
state understand sell-policing is in the 
best interest of the profession. ''If we 
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don't take care of policing ourselves, and 
we are not thorough in self-policing, it 
could be taken away from us and we 
would be responding to federal agencies 
in Atlanta or Washington." 

In the five years Alex has been assis
tant general counse l, the number of grie, 
vances filed has doubled. Unfortunately, 
while the caseload doub led, the stall re
mained the same size. Alex does find his 
job challenging, hO\vever, because of the 
sophisticated clientele with which he 
dea ls. "All my defendants are lawyers. 
When you deal with lawyers, they seem 
to know all the answers." 

Candy Fra ley 
Secretary to Assista nt 
General Counsels 

An individual who feels he has a com· 
plaint regarding services provided by an 
attomey, and calls or visits the Center for 
Professional Responsibility or the bar, is 
likely to be referred to Candy. Candy 
talks to people ,vith comp laints and to 
attorneys and local grievance commit
tees wanting in!om1ation regarding the 
complaint procedure. Candy works 
closely with John Yung and Alex Jack , 
son, investigators for the Disciplinary 
Commission, and types reports, plead
ings and other numerous documents re· 
lating to pending investigations. 

Candy says this is lhe first job she has 
had in the legal field, and it is "totally 
different" from anything she has ever 
done. Each attorney in the bar can sec · 
ond that thought! 

Tammy Tatum - Secretary 

Tammy is the newest addition to the 
staff of the Alabama State Bar. A native 
of Deatsville, Tammy graduated from 
Marbury High Schoo l and attended 
George Wallace Community College and 
Aubum University at Montgomery. Her 
responsib ilities ,vith the bar are handling 
the complaints and grievances filed with 
the bar and preparing mes on the com
plaints for referral to the disciplinary 
committee. Having worked in a doctor's 
office prior to joining the state bar office, 
Tammy states the medical and legal fields 
are quite different. D 

Tire A laba n,a Lawyer 

Susan Shirock DoPaola, 011 associate 
with the Mo11tgomery firm of Pappanas
tos, Sm11/ord & Bla11chard, also is a 
member of the board of editors of T he 
Alabama Lawyer . She has an 1mder· 
graduate degree in biology from /he U11i· 
versity of Michiga11. a doctorate in edtt· 
cation from Aub11rn Univen,ity and a 
J.D. from /he University of Alabama 
School of Low. 

Keith B. Normo11, o m,tive of Opelika, 
obtained his u,ulergradua/e degree from 
Duke U11iversity and his law degree 
from the University of Alabama. He was 
admitted lo the Alabama. $tale Bar in 
1981 and 110w praclices with /he Mont· 
gomery firm of &,!ch. Bingham, Baker. 
Ward, Smith, Bowman & Thagard. Keith 
also is a member of the board of editors of 
The Alaba ma Lawyer. 

BEA BUDDY 
With the number of new attomeys increasing and the 
number of jobs decreasing, more and more attorneys 
are going into practice on their own and miss the bene· ~ 
fit of the counseling of more experienced practitionersrn· . 
The Alabama State Bar Committee on Local Bar \\ \ 
Activities and Services is sponsoring a "Buddy Pro- '1 i 
gram" to provide newer bar members a fellow- 1 i< 
lawyer they may consult ii they confront a problem, i_ , 
need to ask a question, or simply want direct ions to lit,;; 
the courthouse . - .- J .. 
II you are a lawyer who has recently begun a practice -._ [If / lllli 
and would like to meet a lawyer in your area to call on f~,.r~~ i'1~~ J 
occasionally for a hand, or if you are the more expe· ~~ 
rienced practitioner with valuable information and advice 
you're willing to share, please complete and retum the !om1 below. Your partic
ipation in this program will certainly benefit the bar as a whole. ----- --- --------------- --- -----

Local Bar Activ ities and Services 
Buddy Program Application 

Firm Name (if ap plicab le) -------------- ---

Address -- ----- ---------------- -

City ---- --- State ________ Zip ------

Telephone ----- ------ ------------

0 New lawyer 0 Experien ced lawyer 

Please re turn to: Alabama Sta te Bar , P.O. Box 4156 , Montg omery , 
Alabama 36 101. 
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Opinions of the General Counsel 
William II . Morrow. Jr . 

QUE STION: 
"H nn 111 torn cy r c1>rcscnti n g a publi c e ntit y which 

co m es within th e sco p co f§l 3A- l 4-2, Codrr,/ tl ln
fuww, 1975 , (S un s hin e Law ) mak es a good foith 
prole s sionnl judgment lhat to co ,~fe r wi th his cl ie nt 
co ncerning pending o r foreseeable liti ga tion or oth e r 
purel y lega l matler s inn m eet in g open lO the publi c . 
and in a,11 probnbilit y. directly or indire c tl y , lo ('Oun 
sc i for an ad ve rsar y o f the public e n1i1y. woul d be 
prejudicial 10 lh e be s t int e re s ts of h is cli e 111, mu s t 
the nuorncy insis1 upon co nf erring w i1 h hi s clicnl in 
clo i,cd or ex ec utive se ssion?" 

ANS\.VER: 
Yes. 

DISCUSS ION: 
§311<3-20(4), C0tle of 11/abama, 1975, provides: 

" Ii Is th,• dut )' of a11orneys: 

( I) ·ru 1n;:11n1a11, 11i\'1alate Lhe confidcncr and 
"1 L'\"cl"} l)l•nl to lhrmsch'<'S to pr,,serw lhc...,. 
crc1, of 1h,1r ch~n1:· 

~:1h1cnl Cons1dernt1on 1·1 provides: 

"llolh the lld11<:rary relat10n,,h1p c",11ng b.,. 
'"'-""' lawyer and chent and the prol)l'r fun< 
1m111nguf the le,,'ill >)'Stcm require the prc.,...rva 
uon b>· the l~wi•cr of confid1·nct'> and s«ret, or 
one whu ha< employed him. A client mu,t foci 
fn.'t' 10 dtsc-uss ,vh,ucver he ,visht.."S ,,11th his 
lnwyrr nnd a lawyer must be equally free lo 
11b1nin 111fo1·ma1ion beyond that voluml'crc'(! hy 
hisc hent. A lawyer should he fully infornMl 11( 
all I he foc1s or I he mn11cr he is handling in urdcr 
for hi, client lO ubrnin the full advnntagc or our 
legal sysll'm, Ii 1s for I he lawrc r in I he c,crt: tsc 
ur hi, independent professional judgment III s~ 
parnh.• tht' re1c\'ant and 1mJX)rtant rrom 1hc 1r
relc,'l!nl nnd unimportant. The observance ur 
the cthical obhgalton or a lawyer 10 hold mv,o
lnte 1hc,ronfidenccs and secrt'tsof h1s diem 11<>1 
only foc,ht3te< 1he full dt"-elopm,'tll or facts 
,.,.-cn1tal 10 proper representation of the client 
but al,o enc'OUrall'S laymen 10 &'ek e:irli legal 
<ISStSl3nte." 

Disdp l,nary Rule 4-IOl(A) and (8)( LI providt>S: 

"(A) 'Confidcnc-e' refer,, toioforma11on pmtc'Clc~I 
by 1hen11orney,chcn1 prl\·ik>ge undcrnpJ>licnbic 
lnw, nnd 'sc.:rcl' relers 10 other inrormntion 
w11nt-d In I hc professional relationship I hat tho 
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client hus rt<1ws1c~l be held inviolate or the 
disclosuri: c1( ,,•h1ch ,vould l.ll.! (•111~ 11·russ111g or 
would be likely 10 be dc11·imc11111l III the client. 

tB) Except as pcrmi11,'tl by llN I IOl(Cl a law
rer shall not know,ngl)·: 

(II Re,eil aconlid,•nccur ... ..-n,1 or hbchcnt ";.." 

Disciplinary Rule 1 l(ll(C)t,1) pro, ,ides: 

··A lawyer mai rco\cal· 

(-1) Co11julmct'Sor...-rr.-ls tt·/l(n rrq11in·J l,y /are. 
provtd,'CI that n l.i" ycr rt-t1u1rt'd by a 1r1bunal lo 
make such n discl..,urc mO)' first nvuil himsdr 
or all appcllmc "'"'"'"" nvailnhlc tu him:· (em· 
phasis added I 

Rules of Di~ciplina ry E11£urcc111cnl . l' remnble. in pari 
provides: 

"T he Supreme Coun of Alnb:,ma has inhen•nt 
rcsponsabalil y Io •u1><rvisc I h,• conduct of u11or
ncy~ who are iH, ullu:crs :and ln rurtherance 
thcn,of II promu l1,'llll°" lite lollO\\ i11g Rull$ or 
Disciphnary Enfrtrcen1ent •upi,rsc,hng •II 01 her 
rules and sta1utes pertnmmg todt!oCiplinaryen· 
forcemenl herelufor~ promulgat,-d or enacted •• 

§13A-1~·2(a), Code of Alabama, 19i5, pro,·ides: 

"(al No eSt'l'UIIW or .«n,t session shall be hcld 
by any or 1he follo\\ ang nnm,-d boards. commis
sions or aiurt, or Alab:,m:a, namely: Alabama 
public M!n'it."C" comm1,~ ion. M:huul comn1issions 
or Alabama: hoard of adju,lmcnl: state or 
county tax co1n1nis!\1t,n~: .1ny t:ount)' con1n1is· 
sion, nny city con1nlit1,.;iun or utunicl 1>al council; 
or any other t»dy, boord or coin1111ssion in the 
state charged with 1hc d uly or disbursing any 
runds belonginu 10 lhl' ~lf\ll'.counl)1 ur u1u 111c.i· 
pal it l'. or bo.1rd, body urcommi-.lon tu which is 
dckgal{'(! any lcgislnti\'C or judicial runclton: 
except. tha t execullveor secret hess1ons may be 
held by ani· or I hr abo\'C named bti:trds or rom
mi..sions wh,.,. th<'cha111ctcrorguod name or a 
\\"Oman oc man is in\·ol\ed ... 

A number of stales has enacted ~tatu1es vario usly de
scribed as the "Freedom or Information Act." 1he ··sun
shine Law" or the "'Right 10 Know l.aw.'' We will refer to 
such sta tutes herein as "public m1.>etmg" stalu tes. Some 
statutes contain specific exceptions I hat meetings between 
a public entity and its counsel concernin g pending or im· 
pending litigation need not be open 10 1he public. Oth er 
statutes which contain no spedficcxcl'Ption concerning the 
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attorney-client confidences and secrets. neverthe less, have 
been const rued lo permit closed or execut ive meetings be
tween a public ent ity and its counse l concern ing pending or 
impending litigation. Th e inhere nt and ultimate 1>0wcr lo 
determine what constit utes ethical conduct on the pan of 
an a ttorney vests in the judicial de1>artment of state gov· 
ernment and a statu te wh ich declares conduct as et hical 
which the jud icial cle1>artmenl of state govern mem has 
proscribed as un ethical may be considered an unconstitu 
tiona l legislative invas ion into a judic ia l function. 

In the case of S(1crame11lo NcwspapcrC11ild v. S(lcra111c11/o 
Cm111/y IJoa,·d of S11J>Cr11isors. 263 Ca l. App. 2d 4 I, 69 Ca l. 
Rptr. 430 (1968) the cour t was called upon LO construe a 
"p ublic meeting" s tat ute whic h prov ided in part: "A ll meet
ings of the legis lative body of a local age ncy sha ll be open 
and public .. .. "T hisstat ute(Brow n Act)a llowed execut ive 
or closed sessions only to consider (a) matt ers a ffecting the 
national secu rit y and (b) employment and dismissal of per
sonne l. T he trial cour t ente red a preliminary injunction 
enjoining the Sacramemo Board of Supervisors from hold · 
inganyexecutiveo rcl osed sess ions or meetings. On appeal 
the appellate court modified the injunct ion to read as 
follows: 

"This prcliminru·y injunction shall not prevent 
1he Sacramento Couniy Board of Supervisors 
from consulting privately with thecoumy coun
sel or 01hcr attorney representing the board 
under circun1stanccs in \\lhich the la,\l\'el'·Clienl 
privilege conferred by sections 950 th.:ough 962 
of I he California Evidence Code may lawfully be 
claimed ... 263 Cal. App. 2d at 59. 

The appe llate court observed: 

"If clicni and counsel must confer in public 
view and hearing. both privilege and policy are 
s1ripp<.od of value. Considered in isola1ion from 
the Brown Act. this assurance is available 10 
governn1enta l as ,veil as private clients and 
their auorneys. 26:l Cal. App.2d al !\4. 

Government should have no advamage in legal 
SI rife: neither should ii bcasecond•classcitizcn. 

'Public agencies race Lhe sa1ne hard realities as 
olher civil liligant s. An attorney ,vho canno t 
confer wi1 h his cliem outside his opponent ·s 
presence n1ay be under insurmountable han· 
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9U Fovrth Avenue Tusca lo0$a , AL 35401 (20S) 348-690-1 
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dicaps. A panopl)• of constitu1ional. sta1u1ory, 
adn1inis1rative and fiscal arrangen1cnts cover
ing ~talc and local government expresses a pol
icy 1ha1 litigating public agcncieS strive with 
their legal adversaries on fairly even tenns. \Ve 
need not pauS(' forci1a1ions 1odcmons1ra1e the 
obvious. There is a public cn1i1Jement 10 1he 
effective aid or legal counsel in civil litigation. 
Effoctive aid is impossible if 01ipor1uni1y for 
confidential legal advice is banned.' 

Settlement and avoidance of litigat ion are par· 
ticular1y sensitive activiLies, ,vhose conduct 
would be grossl)• confounded, often made im· 
possible. by undiscriminating insistence on open 
la,vyer•clicnt conferences. In S(!Ltlement advice, 
the a11orney's profeSsional task is lo provide his 
clienl a frank appraisal of strength and weak· 
ness. 1,,ains and risks, hopes and fears. If the 
public's 'right to know· compelled admission of 
an audience, the ringside sea1s would be occu
pied by Lhe government's adversary, delighted 
to capitalize on every revelation of \VCakness. A 
la\vyer \\10rLh his sa il ,vould reel a sense of 
h'eochery in disclosing that kind of appraisal. (8 
Wigmoreop. cit. §2291. p. 553.) To him i1s con· 
duct in 1iublic would be shocking. unprofe,r 
sional. unihinkable. He would prefer 10 fight 
the lawsuil 10 its biller end. F'rust ra1ion would 
blunt 1he law·s policy in favor of selllement. 
and financial imprudence might be a compelled 
pa1h. 263Cal. App. 2d at 55-56.(emphasisadded 
by court) 
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In declaring !he public's right to be informed, 
tJ1ey do not necessarily pro))c.l the public legal 
adversary into the lawyer-client conferenceclad 
in 1he robes of good citizenship." 263 Cal. App. 
2d at 57. 

The court cautioned attorneys and public bodies could 
not circumvent an "open meeting'' statute on the pretext 
the meet ing was solely for legal consultation concerning 
pending or impending litigat ion when, in trut h and in fact, 
t he matters for discussion were such that the public should 
have access thereto. 

In the case of Times P11blish i11g C-0111/J(my v. Williams. 222 
So.2d 470(Fla. 1969) the court was called upon toconst ruea 
"public meeting" sta tute which did not specifically permit 
closed or executive sessions where the public body con· 
suited with its attorney concerning pending or impending 
or contemplated lit igation. However, the court held that 
such "public meeting" stat ute did not prohibit closed or 
execut ive meetings under circumstances which to allow an 
open meeting would force the attorney to violate the Canons 
of Ethics adopted by the Supreme Court of Florida. The 
opinion contai ns the following: 

l5<1 

"First of all, as has been noted, the ac1 on iLS 
face provides for no exceptions; and unless 
there is a cons1iLutional impediment to such a 
mandate it is conclusive. Nevertheless, appellce 
takes the position Lhal it may ... go into secret 
consultation with its attorney on all legal mat· 
ters." 222 So. 2d at •174. 

There is one aspect of the allorney,client rela· 
Lionship .... in which there arc obligations 
which bind the allorney; and the aspecl in· 
volves his duties in the conducL of pending or 
impending litigation. His professional conduct 
in Lhese matters is governed by the Canons o( 
Ethics which are promulgated by the Supreme 
Court under the integrated Bar system in this 
state. Section 23 or Art. V of the Florida Consti· 
tution. F.S.A .. gives 'cxclusive· /·urisdiction to 
the Supreme Court in the discip ining of attor· 
neys: and this disciplinary power necessarily 
includes the exclusive province 10 pro;;cribe 
rules of professional conduct the breaching of 
which renders an auorney amenable to such 
discipline. 

The legislature therefore. is without any au· 
thority to directly or indirectJy interfere with or 
impair an attorney in I he exercise of his ethical 
duties as an attorney and officer of the cou.rt. 

ITJhcauorney has the right and duty toprac· 
Lice his profession in Lhe manner required by 
the canons unfctlercd by clearly conflicting leg· 
islation which renders I he performance of his 
ethical duties impossible. He cannot be pul in 
the untenable position of choice between a vio, 
lation of a sLatule or a violation of a specific 
canon insofar as !hey clearly cMf/icl. We can 
perceive of the possibility o( instances when 
there may be conflict be1ween the two as Lhey 

may relate to prh•acy and confidentiality in the 
handling of pending or an1icipa1ed li1igation. 

This is brought into Focus, for example, if we 
consider the potential effect of extending the 
·open meetings' concept to a consultat ion be· 
tween a governmenlal agency and its aHorney 
involving setllement or adjusl1nen1 of a 1natler 
in pending or contemplated litigation. 

It is our CQnclusion. therefore, the legislature is 
fully aware of its cons1itu1ional limitations and 
did not intend, by the enactment of chapter 
67·356, to place attorneys in a position of having 
no allernat·ivc but to violate the Canons of 
Ethics. 222 So. 2d al 475-177. 

In Lhe case or Mi1111eapo/is Siar 011d Tribu11e Compa11y v. 
Ho1t$i11g a11d Redevelo/m1e11/ A11/lrorily in and for lite City of 
Mi1111eapo/is, 246 N.W. 2d 44S ( 1976) the Supreme Court of 
Minnesota held the Minnesota "public meeting" stat ute did 
not preclude lhe Housing and Redevelopment Authority 
from holding closed or executive meetings toconsult with its 
allorneyco ncern ing pendingor contemplated liligation. The 
court pointed out t he separation or 1>0wers provision of the 
Minnesota Constitution vested inherent and exclusive power 
in the Supreme Court of Minnesota to define what consti· 
tuted ethical action on the 1>art of attorneys. A newspaper 
and itsexec utiveeditor soughtan injunction'l)rohibiting this 
public agency from holding closed meetings. 

Thecoun quoted Ethica l Consideration 4·1 and observed: 

''In this area requiring a delicate balancing of 
public interests. our conclusion was reached 
only afler a thorough consideration of the re· 
cord, which discloses 1ha1 the members of HRA 
were involved inac1iveand immediate litigation 
in their capacity as membc.rs of a public agency 
and also. in one case. as an individual. The advi· 
sory meetings with theat1orney were necessary 
10 perhaps attain a :;eLtlemenl ultimately bencfi· 
cial to the a&'Cncy, Lhe individual. and the general 
public. 

The auomey·dient exception is therefore oper· 
able in this mauer 10 fully implement theconfi· 
dcntiality or the rela1ionship. A basic under· 
standing of the adversary system indicates that 
certain phases of litigation strategy may be im· 
paired if every discussion is available for 1hc 
benefit of opposing parlies who may have as a 
purpose a private gain in contravention to the 
public need as consLrued by the agency." 246 
N.W. 2d at 454. 

Jn the case of Oklahoma Ass11CialiQ11 of M1111i<:ipa/ Atlomeys 
v. Stole of Oklahoma, 577 Pac. 2d 1310 (1978) the Supreme 
Court of Oklahoma was called u1>0n to const rue and inter· 
pret two Oklahoma stat u Les. One stat ute extended the 
atto rney,client privilege to both natu ral and arti ficial per· 
sons including public entities. Another stat ute. a "public 
meeting'' statu te, required open meetings or public bodies 
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"unlessothern~sespecifically provided herein." An opinion 
of the attorney general held since the "public meeting" 
statute contained the language "unk-ss otherwise specifi, 
cally provided herein" a public body could not hold dosed 
sessions even for the J>urposeof obtaining legal advice con· 
cerening a pending investigation, lirigation or proceeding. 
The Supreme Court of Oklahomn held in construing the 
1wo stat utcs, executive sessions could be held ror con[iden· 
tial communications between a public body and itsauorncy 
if the communications concerned :1 pending investigation. 
claim or action. and disclosure ol the mailer discussed 
would seriously impair the ability of the public bod)• to 
proces~ l he claim or to conduct l he pending investigation. 
litigation or proceeding in the public interest.and the public 
body, with the advice of its auorney, could determine 
whether it would be proper to hold executive sessions for 
such 1>ur1>oscs. In the opinion the coun stated: 

"The issue presented is whet hcnhc l,egislaturc 
abrogated theauorney ,dient cunridcntiality and 
the right or public bodies wconrer privately with 
their auomcys concerning pending or impend· 
11111 hugauon. 577 Pac. 2d al 1314. 

l'r1111oncrs assert that if our open mcet1ng laws 
are construed so a,, to prohibit pubhc bodies 
Imm prh•ately discussing pending or m11,cnding 
litigation, 1hcy cons1i1u1,• • otatutory impedi· 
mcnl to the otherwise usual relationship be
tween an attorney and hiscli~nl thus rendering 
it substantially morcdifficuh ror I hem ns public 

bodies 10 sua:essfully maintain or derend civ,I 
acti<lnson behalf o{ the publJc interesL Petition· 
ers maintain that pubhc boches should not be 
placed at a dlsadvantllgll m conducung the pub
lic business. ai; against 1 heir legal adversaries 
and that the pubhc is en1l1led toeffec1.ive legnl 
counsel when it islnl'olved in litigation but such 
is impossible ir a J)Ublic body may not confer 
privaacly with its attorney. AL the center of this 
argument is the concept or a11orncy,clien1 confi• 
dentiality. 577 Pnc. 2d ot 1313. 

Weha,1ea1 issue twocompctmg policycomm1t· 
ments. the need 10 ha,c the public's business 
conducted in the open. and the principle ol 
auomey-chenl conftdenhalily. 577 Pac. 2d at 
1313-1314. 

We find a Lc,gislall\'C design whereby executive 
sessions may be held forconridential communi· 
cntions between 11 public body and its anorney, 
but only ir the communications concern a pend· 
ing investig:ition, claim, or nction, and discl~ 
sure ol the mailers discus:;ed would seriously 
impair the abilil)' ol 1ht public body to process 
the claim or conduct the pending im1eStigation, 
htigation or procttd1ng in the public intc,rest. 
The public body, with theadvi<leofitsauomey. 
would determine whether it would be proper to 
hold executive sessions for the purposes abo\'e 
set forth." 577 l'nc. :!d nt 1315. 

Cr. l.ama11 v. /\le/Ami •132 S. W. 2d ,:,3 (Ark. 
1968) 
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In the case of Sul/er 5"11sible /'la1mi11g. foe. v. lw<trtl oj 
S11fN'rt•kwrs of Sul/er Co1111/J, 12'.! Cal. App. 3d 813; 176 <.:al. 
Rptr. 3~2 ( 1981) Lhe coun was calkd upon to construe Cah, 
fomia 's "public meeting" st.atutu (13rown Act). Several indi· 
vidual landowners who op1X1St.'tl Lhc cons, ruction of a food 
1>rocessing plant petitioned I he 1 rial coun for a writ of man· 
damusdin.'Cting Lhecounty bo,1rd of supervisors Lo vacate its 
approval of an environme11L;,I i1111:iac1 report. It was altl<l 
claimccl the county board or supervisors had violated the 
Brown Act. The court held thet'Ounty board of supervisors 
was entitled to confer prlva1uly wuh county counsel. since 1l 

reasonably inferred that a sta tement b)• counsel for the 
plaintiffs that the environmental impact report before it had 
s1gmficant defects which precluded the board from legally 
a1>11roving it was a threat of a specific lawsuit. In so holding. 
the court noied , he Brown Act did noL abrogate the eviden· 
tiary privilege of attomey·client confidential communica, 
1io11. 

The court quotes at length from Sacramento Newspaper 
Guild u. Sacramento Co,mly Board o/Suf>l!ruisors, supra. The 
contention was made the county board of supervisors could 
no1 confer in private with theirauorney since there was nol 
m existence an actual pend mg lawsuit. In responding to this 
contention. the coun observed: 

"Relying on our statement ,n Sacraml'tllo N,u.,, 
/)tlper Gr<ild tha1. bec.Juse ol its eflec1 of sup
pressing public accel!S. the prolections gi,•en a 
public agency's conridc111lnl communicaiions 
must be 'striclly constn 1ed' (Id., at p. 58). plain, 
tiffs argue that in I.he nbsencc or actual pending 
litigation. the board wru, noten1itled to seek lqr,il 
ad,;ce in private. The board had been told by an 
a11omeyrepresen1mgse•,crnl plnintiffs(someol 
whom had sued the county successfully OIICI! 

~ore in conn«tion w11h the same property) 
1ha1 the EIR before it had a number of s1gnifi. 
cant defects which procludt'<I the board !tom 

legalli· appro,ing 1l or the projecL In these cir, 
cumstances. m 1he foce ol what it reasonably 
inferml wn~a thr,,11 uf a quite specif JC b\\,uit, 
lhe board nt't'ded no PMt'Xt for deciding ID 
confer \\1th 1hecou11ty counsel." 122 Cal. App. 
3d at 825. 

We hasten to observe we are without jurisdiction or au· 
thori1y to decide issues of law. Therefore, the construction 
and interpretation of §13/\,14·2. Code of Alalxmw. 1975. is 
the prerogative of an appropriate court. Furthermore, should 
the stat ute beconstrut'CI literally and preclude a publicl'ntily 
from conferring in dosed ar e.xecutive session with its coun· 
S{!I concerning le1,ral matters. 1he ancillary question as 10 
whether or not the sta tute is an unconstitutional legislative 
invasion of a judicial function. is also for the couns. 

The scope of this holding is e:xtTemely narrow. namely. if 
an aLtomey for a public entity makes a good faith profos, 
sional judgme11t th11t to consult with his client concerning a 
legal matter and permit such consultation to be upcn to the 
public and thus. in all probability, to counsel for an adver· 
sary of che public cnrny, would violate certain provisions of 
the Code of Professional Responsibility, specifically but not 
limited 10. Disciplinary Ruic 7·101(/\)(3) which in pentnent 
part provides "A lawyer shall not intentionally •.. prejudice 
or damage his client during the course of the professional 
relationship .. ,", he must insist upon consulting with his 
client in closed or executive session. D 
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Tran sferr e d to Disability l na clivc 

• December 26, 1984, auomey Kcm1c1h W. Gil
chri s t of Etowah County was transferml to disability 
lnact ive staLUs due 10 his being inca1>acita1ed rrom con· 
tinuing the practice of lnw by reason of mental infir· 
mily or illness. 

Pri vate Reprim and s 

• A lawyer was priva1ely reprimanded for having 
foiled to carry out a contract of employment wirh a 
clicm, in violation of L)R 7-101 (A)(2). by h,1ving railed to 
initiate court act ion to recover past due child support 
and having alimony increased on behalr or his client. 
after having given assurances he would "file the papers 
immediately.'· 

The following reprimands took place Murch 2. 1985. 

• An Alabama lawyer received a private reprimand 
rorviolation of Disci1>linary Rules6- IOl(A)ancl 7-IOl(A) 
(I). The Disciplinary Commission found the anorney 
had willfully neglectl>d a It-gal ma1teren1rustcd 10 him 
and had failed 10 seek rhc lawful objectives of his client 
by failing. for nearly 1wo years, 10 prepare a settlement 
agreement in a marital dispute, to notify his clieni of a 
scheduled court hearing and 10 keep his client advised 
as to the progress or the matter he was conducting for 
her. 

• A lawyer was privately reprimandl>d for having 
lx.>.:n guilty of "misrepresentation," in violation of DR 
1 · 10'2(A)(-1). by having ~igned his client's name to what 
purported LO bea verified ClVil complaint. having signed 
his own name as notary public thereon. having signed 
his client's name 1ou Pe1 Ilion to Employ I he Services of 
Allorney in the same 111a11er, havingsignt'CI his name as 
a witness 10 lhc chcnt's signature on lhnt pctition and 
having then filed both documents with the circuit 
court. 

• A lawyer was privately reprimanded for having 
engaged in conduct adversely reOectingon his fitness to 
prnclice law, in violation of DR l-102(A) (6), by having 
failed Lo provide his local grievance commillee with a 
wriuen response loo complaint filed against him by a 
client. despite three written requests from the griev
ance commiuee he respond 10 the complamt. 

• An Alabama lawyer was privately reprimanded 
for making £alsc accusations against a circuit judge. 
knowing the statements were false and further know-

Ing the statements would be published in a newspaper. 
The commission found the auomey's conduct to be in 
violation of Disciplinary Rule 8-101(8). 

• A lawyer was privately reprimanded for having 
failed 10 promptly pay over money collected ror a client , 
in violation or DR 1-102(8) (4). by having dcductL'<I as 
auomey fees one-third of theamounl recovered for the 
client ma rule nisi proct.'t!dingforpastduechild support 
and alimony, (after having already receivL'd a $400 at· 
torncy fee awarded by the court in the mallcr against 
the client's ex-spouse). though Lhe client had not pre· 
vlously consented to Lhc one-third dt'(luc1io11 and had 
not been given prior notice there would be any decluc· 
1ion made. 

• A lawyer received a private reprimand for ,•iola· 
tion of DR 5-IOl(C} of the Code of Professional Respon· 
sibllity. The Disciplinary Commission found the auor· 
nei• had periodically counseled with a client in regard to 
various matters, including domestic problems, over a 
J>eriocl of 15 to Hi years. only to later rcpre&elll the 
client's former wife in a domestic proceeding directly 
related 10 the subject matter of the auomey's earlier 
conversations with lhe cliem. The Disciplinary Com· 
mission found the a1torney's conduct const nuted a con· 
flict of interest in ,~olation or Disciplinary Rule5-10l(C) 
in that the attorney represented a party ton cause a her 
having previously rc1>rcsc111cd an adverse p~ny or in
terest in connection therewit h. 

• An Alabama lawyer received a private reprimand 
for violation or Disciplinary Rule 6-IOl(Al and 6-IO'l(A) 
of the Code of Prof~sional Responsibility. The Disci· 
plinary Commission determined this attornei• accepted 
an accident case for a client. failed to file the ac1ion 
wilhin the period provided by the statute of limitations 
and I hen issued a check 10 his client in sell lementof the 
case from his own personal account. The commission 
found the attorney willfully neglected a leg;il mauer 
entrusted 10 him and a11empted 10 exonerate himself 
from. or limit. his ability to his client for his personal 
malpractice. in violation of I he Code of Profossional 
RL-sponsibility. 

• A lawyer was priv:11cly reprimanded ror having 
been guilty of willful neglect. in violation of DR 6-
IOICA). by having undertaken to represent a client in 
appeahng a criminal conviction, but then havmg failed 
to file a brief on behalf of the client ,vith the court or 
criminal appeals, and having failed to provide Lhe state 
bar wil ha satisfactory explanation in the mauer. 
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Publi c Cens ures 

Th e following cens ure s took place Marchi. 1%5 . 

• Mobile lawyer Walter L. Davis was 1,u blicly 
cens ur ed for having e ngaged in conduct adverse ly re
flecting on his fitness Lo practice law. wi llrully neglec t· 
inga legal mauerentrus lt'<l Lo him. failing ioca rryo ut a 
con trac t of emp loyme ni enlerC(I into with a diem for 
professional se rvices. accep ting a retainer from a clien t 
lo handl e the lega l adoption by thecl iem of t he cl ient\ 
gra ndclaughler, failing lo r>ur sue t he matter for th e 
clie nt, pro mising lhe client 10 refund the retaine r paid. 
bul failing l<> refu nd th e sa me to the diem. 

• J erome Tucke r of l:lirmingham was pub licly 
censured before the Board of Commissioners or Lhe 
Alabama Sta te Bar for violati on of Disciplinary Rule 
7-IOl(A) ( I) of lhc Code of Professio nal Responsibilit y. 
Mr . Tu c ker prev iously had been engaged to rep rese nt a 
cl ient in a c ivil acti on in the U.S . Dist rict Coun for Lhe 
northern dis tr ict of Alabama a nd failed , on seve ral dif· 
ferent occas ions. lo sub mit 1>leadings and comp ly w ith 
court orders regardi ng his client' s case. T he commis
sion determin~'<i Mr. Tuck er's neg lect of his client's 
case rep resented a failur e Lo seek the lawfu l objeclives 
of hi s clienl thr ough reaso nabl y ava ilable mean s per
mit LC(I by law a nd t he Disciplinar y Rules and furth er 
dete rmined a public censure would be app ropr ial e dis · 
ci 11line for the s tated violalion. 

Introduce 
Your Clients 

to a 

• Montgome ry attorney Elno A. Srnjt h , Jr ., was 
publicly cens ured by the Boa rd of Commi ss ion~rs of Lhc 
Alabama Stale Bar for viola Lion or Disciplinary Rules 
l- 102(AJ(4), l-102(AJ(!iJ. l- l02(A)(6J. 6-lOl(A). 7-IOl(A) 
(I) a nd 7-IOl(A)(2J of t he Code of Profess iona l l~es 1>0n· 
s ibilily. Mr. Smith earl ier had been retain ed Lo han dle a 
cr imina l appeal case a nd was found 10 have been la Le in 
filing app ropriat e a)>pellate paper s; he further was 
found to ha ve misrep rese nted t he stat us of the case to 
his clienL Th e l)i sciplina ry Commission of the Ala· 
bama State Bar clcte rm ined Mr. Sm ith sho uld receive a 
1>ublic censure for these violations of lhe code. 

SMITH-ALSOBROOK & ASSOC. 
EXPERT WITNESS SERVICES 

•Machine guarding 
•Traffic acciden1 reconstruction 
• Tire consulting 
•Industrial accidents 
-Construction acciden1,s 
·Safety and procedure analysis 
•Fire & arson lnvestigaJion 

BOBBY D. SMITH, B.S., J .D., President 
P.O. Box 3064 Opelika, AL 36801 (205) 749-1544 

Wedo more 
than print the law

we put it 
into perspective ... 

... both In our law books and our 
computer data service 

Valuable Service. 
Whether i t's wilh ALR, Am Ju r, uses . L Ed

or Au10-Cltett1 our compute, tormanC<I ,osearch 
service-your research wlll go fas,1er an(I more 
olfl clonUy wl1h Lawyers Co-op In your llb rary. 

Our law books and ovr compu1or rose.arch ser• 
vice are made to mesh with each oth-er and your 
needs. Let your LC P representative show you 
what' s fOSSlble tJttd atfordoblo In legal researc h . Refer diem to Business Valuation Services for expert deter

mination of fair market value of businesses , and financial 
analysis and consultation in cases of : 

0 Estate planning O Bankruptcy 
0 Estate settlement proceedings 
0 Marital dissolutions O Mcrgei:s or acquisitions 
0 Recapitalizations O Buy-sellagrecmcnts 
0 Employee stock O Dissident stockholder 

ownership plans suits 

Contact Dr. John H . Davis m, 60 Commerce St., 
Suite 1018, P.O. Box 2310, Montgome ry, AL 36103 

(205) 262-6751 . 

Heres wha 1 the LCP Total Cllon1.SO, vlu Ub-
rary• offers the Alabama auo,ney . 
LCP loo.111.•d books for Alabam •: 
Alabama i,,uttn J u,y 1ns1,~110ti.s-C.v!I 
Tril l HaMlbook ro, Alab1uru1 Lawy.rs 
,cP national books: 
Am Jv, 2d U.S. Svpr@mo Cov, 1 
Am Jvr ~I fCM"ms 2G Aaportt , L Ed 
Am Jvr Pkiadlng , uses 

Pr•c11ce Fo,ms Fede.-al P,o~vral 
Alf'I J u, Pfoo l or Fact, Forfn1:, L £d 
Am J ur Trfal• FeOefal Proeedur•. L Ed 
ALA Sy1tttl' 8 anknrp1cy Stnica, L Ed 
Contact your LCP representative: 
C•nt11I AJlb-lm_. 
Brian Rook• 
(205) 87'·63•8 
~lhA l•bam a 
Ed Dorgan 
(20$) 982-0784 
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In Memoriam 

John Milton 
Coxwe ll 

John Milton Coxwell, o( Monroeville, 
died February 9, 1985. at the age of 69. 
He was born at Monroeville in 1915. 
the son of John Mitchell Coxwell. then 
clerk of the circuit rourt, and Lillie W. 
Coxwell. 

He was educated m the public schools 
in Monroeville, Mobile and Decatur. 
Georgia. He received his undergradu
ate degree from Emory University in 
Atlanta and was a member or the class 
or 1939 at the Universily or Alabama 
School or Law. 

He served his community profes
sionally, spiritually, publicly and civ· 
icly for over 45 years. John practiced 
civil law on a wide and varied scale and 
served as county solicitor for Monroe 
County from 19'12 to 1975. when he 
retired asa supernumerary district at
tomey, an omce he held until his 
death. I le was a Mason. a Shriner and 
an elder and deacon of I he Monroeville 
Presbyterian Church. I le was affiliated 
with the Democratic Party for many 
years and in thaL regard served as a 
delegate to Democratic National Con· 
ventions in 1944 nnd 1952 and as 
chairman or Lhc Monroe County Demo
cratic Executive Committee for sev
eral terms. 

John's life witnessed many changes 
in his hometown and county, includ
ing changes in the membership of the 
practicing bar. his stories of whom 
frequently entcnained lawyers and 
judges of all ages. 

As a lawyer.John was commiued to 
professional excellence and courtesy to 
all people, regardless oft heir station in 
life. His office was considered by all 
lawyers as n place of respite, where one 
was consistc111 ly and cheerfully we!-

Tht illtrbam• l.awµr 

corned. He was especially aware oft he 
problems faced by young lawyers and 
was never too busy 10 lend advice and 
assistance to a young lawyer in need. 

John Coxwell is survived by his wife. 
Frances Hodge Coxwell: his son and 
law panner. J. Milton Coxwell, Jr.; a 
sister, Jewell M. Coxwell; and two 
grandchildren. Will nnd Stewan. 

The bench and bar of the 35th judi
cial circuit, Joining many others 
throughout the state, deeply mourn 
the passing of our fellow lawyer and 
r riend. John Coxwell. 

Jack Crenshaw 
When Jack Crenshaw died January 

17, 1985. at 80 years of age, there were 
inevitable comparisons to the passing 
o( Bear Bryant. Like Coach Bryant, 
Jack worked and won at the profession 
he loved until only a few months before 
his death, and it seemed imp055ible to 
think of him as being"retired" for any 
extended Lime. 

Traditional memorials contain many 
of a man's honors and accomplish, 
ments, and for Jack Crenshaw, that 

list would be both long and varied. 
WhileJack was In some ways the most 
traditional of lawyers. he was in others 
the most innovative. unusual and. in· 
deed. unique of lawyers and human 
beings: a traditional listing somehow 
seems inad~'Quate. It is hard for a 
"younger" practitioner, who knew and 
worked with Jack only over the last 20 
years of his career. to appreciate fully 
the span of a career longer than maoy 
men's entire lives. 

Jack belonged in some ways to two 
different worlds. from a practice in the 
years after World War I to the pace of 
the L980s. Despite handling scores of 
cases before che Alabama Supreme 
Court and Lhe U.S. Supreme Court and 
dozens of major trials. if asked to point 
out the case of which he was proudest 
overt hat long span, he would not have 
reminisced about long-ago triumphs of 
common,law pleadingor battles against 
railroads, but would have pointed to a 
case which he began at the age or 75 
-a long. massive and complex case 
action involving three appeals. scores 
or hearings and a prolonged trial. At an 
age when most of us would expect to 
have ended our :iclive professional lives, 
Jack was relishing the novelty of the 
case. the combat over important issues 
and the satisfaction or representing his 
clients fully and well. 

Amazingly, Jack entered college at 
the sophomore level at the age or 15 
and had been admitted to the bar by 
1926, fullof academichonorsincluding 
Phi Beta Kappa: he was then the 
youngest person admiued to that scho
lastic society. 

As a traditionalist, Jack always had 
a strong preference for practicing law 
strictly by the rules of procedure. He 
simply felt it was both proper and ea· 
sier to follow the rules and formalities, 
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an d he did so wit hout any intent to 
cause difficulti es. He was at t he same 
time the soul of personal and profes
sional courtesy in almost an old-world 
se nse. 

Jack was a fierce profess ional antag , 
onist an d readily expected h is oppo
nents to be the sa me. He would have 
had noth ing but conte mpt for an ad· 
versa ry who did not Jlro fessionally rep
resent his cl ient. 

His fellow practitione rs often have 
said the only task more professionally 
demanding tl1an beingJack'sopponent 
was to be his assoc ia te counse l. His 
ene rgy, will, creat ivity and dr ive never 
faltered.and he neve r hesitated to take 
on the most difficult tasks himself. 

IL is not surpr ising he should have 
been honored by his profess ion. I le 
served as pres iden t oJ the Montgomery 
Cou nt y Bar, as a proctor and bar ex· 
a miner for the s tate bar, as a special 
justice oft he Alabama Su preme Court: 
he was an author of n umerous legal 
a rt icles, a membe r of the faculty of the 
Law Science Academy and a longt ime 
member of the American and Alaba ma 
T ria l Lawye rs Associalions. Less well· 
known - and less lra ditional, I 1hink 
- were h is ser vices lo his profession. 
his chu rch and h iscomm uniLy inolhe r 
ways. Jack readi ly talked of his own 
early difficulties wit h, and conquest of, 
a lcohol, and he q uietly helped many of 
his fellow lawyers to dea l with similar 
problems. He never was too busy lo see 
a11d counse l with someone in tro uble, 
and there are many successfu l lives 
who have been resc ued by him. 

He was equa lly dedica ted to his 
chur ch, serv ing as a deacon , an elder , a 
Sunday school tcacherand a trusleeof 
lhc Presbyte rian Home for Childre n. 
He was a t ru stee of the local Sh rine 
Temp le and Maso nic Home, as well as 
involved in such diverse activ ities as 
t he American Lu ng Associat ion (by 
which he was honored with lhe Hea
cock Awa rd in 1981)and the Chamber 
of Commerce. 

Jack's great recreational love, golf, 
was characteris tic of h im. He won lhe 
Southern Interco llegiate Cha mpionship 
in 1923 and continued to play um ii jus t 
mon ths before his dea th. While he rec · 
ognized age kept him Crom hitt ing the 
ball as far, he ref used 10 concede he 
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could not cont inue to learn and improve. 
Alt hough heenjo)'ed describing him

selr as "a rrogant.conce ited and mean," 
his fr iends, wife Vern. his son and his 
daughte r and, in truth, his profess iona l 
adversa ries. knew at the core, he was 
none of t hose thi n&~-I le was some · 
thing of a re naissance man - a scho· 
la r, a sports man. an author, a ju rist, a 
brilliant and accomplished professional 
and a gu ide in his church. family and 
commun ity. He was uniquely dedicated, 
ha rdworking and tenacious. He did not 
rely on brillia nce of intellect alone . but 
also on t horoughness, devotion and 
hard work. Jack Cre nshaw was a 
''c haracter" in the sense or a unique , 
special individual, and t his profess ion 
will miss him. T here a re far too few 
among us of his stat u re as a lawyer 
and a man. 

William Rudolph 
Favre, Jr. 

On Christ mas Day 1.984, William 
Rudolph "Ruddy" Favre. Jr., a dist in· 
gu.ished membe r o[ the Alaba ma Stale 
Bar, died. 

Ruddy was born in Mobile. Alabama, 
February 8. 1928. the son of William R. 
Favre . S r., and Nellie Beroujon Favre. 
He graduated from Spri ng Hill College 
in 1950, having been enrolled in the 
ROTC program t here. On his gradua
tion from college he was commissioned 
as a second lieutenant in the Uni ted 
Sla tes Army and served his country 
during the Korean War. He lhen en· 
tered the University of Alabama Law 
School and received his LL.B.degree in 
1956. 

Following his grad uation from law 
sc hool. he was employed in t he legal 
departme nt of Waterman Steamship 
Company. From 1961 u nril 1967 he 
was assoc iated with and then a partne r 
in the law firm of Tonsme ire. McFad· 
den and Favre. his practice being con 
fined 10 rea l estate law. For t he next 
two yeai·s he was a partner in the firm 
of Diamond, Lallo[ and Favre. specia l
izing in adm ira lty law. 

In July 1969, he was appoi nted assis 
tan t United States attorney and from 
July 1969 unt il his death he handled 
crimina l prosecu tions for the U.S. al· 
torney'soffice for Lhesoulhern distric t 
of Alaba ma. Although hcvinua lly had 
no pr ior experience in the field of c rim· 
inal law. he q uickly became an expert 
in tryi ng cr iminal cases for the gov
ernme nt . He success fu lly prosecuted 
some of the most important. comp li
catecl crim inal cases in Lhe his tory of 
theco u,·t under U.S. Attorn eys Char les 
Whi te-Spunner. William (Billy) Kim
brough and Jeff Sessions. 

He has been recognized by h is peers 
as one of Lhe outslanding assistan t 
U.S. atlo rneys in the nation, a disti nc· 
Lion whic h but few merit and an honor 
which but few atlain . 

Ruddy pan icipated in s1>0rts activ i
t ies throughout his life. At the time of 
his dealh he was and had been for 
many years an avid , low-ha ndica 11 
golfer. He was a star shortstO Jl for t he 
Murp hy High School and Spring H111 
College Vars ity Baseball Tea ms and 
the American Legion Baseball Team. 
While at law school he was an out· 
standing player on the Sigma Chi fra
ternity softball lea rn. li e was L he 
catcher on t he Governm en t St reet 
Methodist Chu rch softball team, cham
pions of the church league. T here was 
a "good Cat holic" helping the good 
Method ists, becau se Ruddy practiced 
his Catho lic faith t hroughout h is life 
and at the time of his cleat h had been a 
longtime member and regular all end· 
ant of St. Pius X Catho lic Ch urch. 

In November 1%2. Rudclv married 
Catheri ne Percy: t hey had t;vodaug h· 
ters. Ruddy a lways was a devoted fam
ily man and adv isor. 

His da ugh ters sa id , " He a lways 
taug ht us to be fair and honest," and 
that was the way Ruddy conducted his 
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enlirc ltfe. never wilh pride. bul al, 
ways wnh dignily. 

His sage ad,•ice was sought b)• and 
given 1001hcr members of 1hc U.S. at· 
1orney\ ~,arr and investigative agent,; 
of 1hc ft>dcral government. not only on 
legal nmucrs but personal mailers as 
well. 

Ruddy leaves surviving him his wife, 
Catherine Percy Favre; his daughters, 
Deborah Favre Bender and Laura F.1· 
11re lhcks: two grandsons. David and 
Benion Bender. all of Mobile: and a 
sister. Nell Favre Harris. of Pascagoula. 

The life of William Rudolph "Ruddy" 
Favre.Jr .. is recognized as one of clee1> 
dedication Lo his church. his family, 
the m1r, his community, his sla te and 
his country, and his death rcprcsenis a 
great loss 10 each. 

The Mobile Bar Association extends 
its deepest sympathy 10 the family Qf 
Mr. Favre. 

George Mortimer 
Harrison, Jr. 

George Mortimer (Tim) Ham son, 
Jr .. of 1805 Northside Drive, Dothan. 
Alabama, died al the age of 43 in a 
Pensacola, Florida hospital December 
30. 1\)84, after a shorl illness. 

Ti 111 was born and reared in Doi h,m. 
lie wa:, a graduate of Dothan High 
S<:hool and auended Marion Military 
ln~litule. I le received an A.B. and a 
Juris Doc1or degree from the Umvcr· 
s11y of Alabama. He sen-1.'d in the 
Uniled States Armi· from 1965 uniil 
l968 on lhl' staff of the judge advocatt 
and was separated from the service at 
Fort Rucker, Alabama, with the r;ink 
or Cllptuin. Tim had been a member of 

the law firm of Merrill & llarrison in 
Dothan since 1968. and was an able 
lawyer and a member or the Houston 
County Bar Association, the Alabama 
Bar Associal ion, I he American Bar As
socialion and the Dcf cnsc Lawyers As· 
sociation of Alabama. 

Tim invariably was Interested by. 
and always interesting to, Lhe people 
\\~th whom hework<.od. lived and played. 
He was a superb sponsman and fished 
and hunted with conla~ous enthusi· 
asm and enjoyment. No man C\·er had 
beuer company I han in Tim Harrison. 
J.lis quick wit and ready smile made 
him delightful com1>iln)•. He will be 
sorely missed by his many friends. 

The mem bersol the Houston County 
Har Association regrcl the unlimely 
dcalh of Tim Harrison and record our 
appreciation for his high legal ability 
and sparkling personality. His memo
ry will be cherished. and his passing 
has been a great loss to this bar 
association. 

Robert Bro\vder 
Stewart 

January 27, 198.5. Robert Browder 
Stewart died suddenly at his home in 
Montgomery. I lij w11s in the 70th year 
of his life and wa~ vigorous and active 
for his age. All who knew him feel a 
keen sense or loss and sadness at his 
passing. He is sun·1vt>d by his wife. 
June Lofgren Stewart. and twodaugh· 
1ers. Mary Kn)' l~lrs. Adrian) Culebro 
of Mexico City, Mexico, and Carol 
(Mrs. Douglas) Harper of Norfolk, 
Virginia. 

In 1953. Bob Stt•warl was one of the 

founders of the law firm of Jones. Mur· 
ray & Stewart. He still was active in 
the hrm of Jones. ?.Jurra)•. S1ewan & 
Yarbrough al the time of his de.uh. 
From 1956 to 196-1 he served as chair· 
man oft he Montgomery County Demo· 
cra1lc Committee . and in 1960 h~ 
WilS clcc1cd presidenl of the Mon1gom· 
cry County Bar Association. lie also 
was a member of the Alabama Slate 
and American Bar Associations und 
the American Judicature Society. For 
ten years he was deputy circuit solici· 
tor of the 15th Judicial Circuit. 

Bob was 1he best organi1,ed lawyer 
with whom this wriLer hasdealtclosely. 
I lis mental organi1,ation of legal 1irob
lems and facts was astounding. He 
was capable or quickly switching from 
the tedious prepar,nion of Lhe most 
complicated legaldocumenl tot he trial 
or a fast•mo,•ing damage suit . His care 
and allention to detail were exempli· 
ficd in many of his representations, 
including Hank Williams and his ~-s· 
Late. as well as many large corpora· 
Lions. Bob guided the merchandising of 
lhC Williams music which, it is said, 
dur ing at least one year sold more than 
the music of any performer or grou1> 
other than that of Glenn Miller. 

Bob graduated from Sidney Lanier 
High School and rec.eived his bachelor 
of arts degree in economics and Eng
lish from Davidson College in David· 
son, Nonh Carolina. He earned his law 
dcgrcc from lhe University of Alal,1,1ma 
in 1940. Bob also did graduate work at 
the University of Virginia and at Sta n• 
ford University. 

Bob servt.-d in the Army Air Corps 
from 19-12 10 19-16. He was a legal of· 
ficer with the Corps. serving inJap.,n 
and Korea: he left the military with 1he 
rank of captain. He was a member of 
Trinily Presbyterian Church and nu· 
merous social and fraternal organiza· 
tions. including Phi Beta Kapl)a. 

Rob's law firm, his fellow lawyers 
and all who knew him long will miss 
lhisdis1inguished legal scholar. As one 
or his longtime associates expre:;scd it, 
he was "the cream of the crop - so 
smart. so bus)', but ne,·er 100 bUS)' to 
take time to be a friend." 

Robert E. Varner 
Unitt<I States District Judge 
Forrner J>artner in la\V firsn or 
Jones. Murray & Stewart 19!;8-1971 
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serv ices 

EXA1'\11NATION 0 1' QlJES'f lON£D 
Documents: Handwriting, typewriting 
and related examinations. lnternat'ionally 
court-qualified expert witness. Diplomate, 
American Board of Forensic Document 
Examiners. Member: American Society of 
Questioned Document Examiners, the In
ternat ional Association for Identification, 
the British Forensic Science Society and 
the National Association of Criminal De
fense Lawyers. Retired Chier Document 
Examiner. USA Cl Laboratories. Hans 
Mayer Gidion. 218 Merrymont Drive. Au
gusta, Georgia 30907. (404) 860-4267. 

STRUCTURAL ENGINEER/ Con
sultant/ Failure Analyst/ Expert Witness. 
Ph.D. in applied mechanics. Alabama reg· 
istered professional engineer. Experience 
in codes & standards. product liability. 
failure analysis of industrial equipment 
and structures, construction, marine. 
pipeline and pressure vessels. Nation· 
al/International experience. Or. Samuel J. 
Brown, P.E .. QED Corp .. P.O. Box 1275. 
Crosby, Texas 77:i32. (713) 328·5538. 

LEGAL RESEARC H HELP. Attorney 
with seven years' experience in legal re
search/writing. Access to University of 
Alabama and Cumberland libraries. West
law searches available. Prompt deadline 
service. $35/hour. Sarah Kathryn Far· 
nell, 1905 Woodlane Place, Birmingham. 
Alabama 35216. Phone 979,3648. No rep 
rese nt ation is made about th e qual
ity of lhe lega l se rvi ces to be per
fom1ed or the cx 1>erti se of the la,, ,. 
ye r perforntiug s·uch serv ice s . 

LEGAL RESEARCH and writing ser
vice: Licensed auorney, B.A. in English. 
law Neuiaw associate editor, former fed, 
eral disLricl court clerk, former Alabama 
Supreme Court clerk. Access to Cumber· 
land library. Rate $35/hour. Irene 
Grubbs, 988-8521 (locally call greater 
Birmingham). No rep rese ntati on is 
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~lassified 

~otices 
made about th e quality of the legal 
serv ices to be pcdo rmed or the ex
perti se of the law yer performing 
such se rvices . 

book s for sale 

FOR SALE: A complete set of Alabama 
Reported Cases (mixed volumes or South
ern. Alabama and Alabama Appellate Re
porters): Alabama Digest; Shephard's . 
Call or write Dan Warnes. P.O. Drawer 
906. Guntersville, Alabama :l5976, phone 
582-6914. 

FOR SALE: Alabama Digest: Southern 
Reporter I & 2: Federal Reporter l & 2; 
Federal Supplement; F.R.D.; U.S. Led I & 
2; Am Jur 2d, Am Jur Legal Forms 2d: 
ALR 2, 3, 4 & Federal; WillislOn on Con
tract s 3d, compleLe Lax library. For all 
your law book needs: The Lawbook Ex
change, Ltd .. buys & sells, 135 IV. 29th 
Street, New York. New York IOOOI, (212) 
594434 1. 

FOR SALE: Southern Reporter. 2d vols. 
226-442. $ 1,500: Code of Alabama, $345: 
CJS. $1,000. Other s tale and federal pub
lications available. Georgia Law Book Co .. 
P.O. Box 54$, Sylvester. Georgia 31791. 

FOR SALE: \Vest Fed. Forms, Vol. 1-16; 
Fed. Procedural Forms. Lawyers Edition. 
Vol. l·l6; and Trauma, all ul) to date. 
Crownover & Black. P.O. Box 2507, Tus
caloosa, Alabama 35403. phone 349-1727. 

FOR SALE: Criminal Liw Series: Am
jur Proof or Facts: Al1\lur 1..egal Forms: 
Southeastam Transaction Guide: Federal 
Procedure Forms: AmJur Tr ials: Personal 
Injury -A ctions, Defenses & Damages. 
Contact Malone & Totten, P.O. Box 729, 
Athens, Alabama 356ll. phone 232-1287. 

FOR SALE: Southeastern Transact ion 
Gulde (20 volumes) completely updated. 
$45-0. Call (205) 763-350-l or (703) 56(). 

7067, or contact W.E. Roberts at P.O. Box 
164, Lincoln. Alabama 35096. 

THE 
ALABAMA LA WYER 

CLASSIFIEDS 

All requests for classified ad 
placement must be submitted 
typewritt en ana are subject to 
approval. Alabama State Bar 
members are not charged for 
classified notices up to two in· 
serlions per calendar year , ex
cept for "position wanted" or 
"posit ion offered" listings, 
which are at the regular rate. 
Nonmember advertisers must 
pay in advance and will re
ceive a complimentary copy of 
The Alabama Lawyer in which 
their advertisement is pub
lished. Additional copies are 
$3.00 plus postage. 

RATES: 
Members: No charge 
Nonmembers: $35 per insertion 

of Jifty (50) words or less 
$.50 per additional word 

DEADLINE S: 
Classified copy and payment 
must be received no later than 
the first day of the month prior 
to publication date, with no 
exceptions. 

MAD.,ING: 
Send classified advertising 
copy and your check, made out 
to The Alabama Lawyer. to: 

Alabama Lawyer Classifieds 
clo Marg:rret Dubberley 
P.O. Box 4156 
Montgomery. AL 3610 l 
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1><>sh ion• olfe red 

MEDI UM IZEO FIRM w11h large 1ax 
practll.-e -eeks tax lawyer wi1h , .,u 10 rh...
)'\!ars' ~xi,cri<nce ,n !ringe beneliis. 
f.RISA nnd closely held businij.se,,. LI .. M. 
prc!crrs'<l. All ill(1uiries kept ~'Onriclcn1lal. 
lic1>ly to lliri1111 Partner. Siro1c. l'crmu11, 
t i nl .. P.O. Llox 55727. Birminghnm. /\ln
bamn 35255. 

MEDIUM SIZED FIRM w11h large Utx 
practice k't!ks tax lawyer for ns llun ts
v,11., office 'l\, ·o 10 five years· experienre 
,n gc0<..-nl corporate law and 1axa11on. 
LI- M preferred. 1\11 ,nquiries kepi conf1 
demial. Reply 10 lliring Partner. Si rote. 
l'crmull , cl al .. P.O. Box 55rl7 , l:lir· 
minghum. /\lubnma 35255. 

l)O.SiliOn \VHIIICd 

MISS ISS I l'Pl licensed oil and gas cor
porate auorrte)' "<.·clung to relocate 10 
:;o,uh Alaooma an,a. 35. mamed. 110e 

child. T(llal "x years' e.xpericncc covering 
property. comracts. SEC. blue-sky and 
NASll 1.'0m11han,-e. Please reply 10 r.o. 
Box 2IOI, Nntchtz. Mississippi 39120, 

n1isccllnncoux 

ANIMAl, Cl!UELT Y I-AW: Auorncys 
wanh."C.i to form new sec:uon on an1n1:al 
ngh1s/cruehy law and cases. For more 
mfonrm11on 1.·u111ac1 Ja111<$ R. Fol<>. :!21 
E.1>1 S1clc Squarc. Su,te 3A. lluni s,illc, 
Alub;un:1 3;>1!()1. Phone: 534-1589. 

PARM FOn SAL E: Grc--cnc County.Ala, 
bamn. 1.298 ilcres. Parm, call le, hunt ing 
land. Thrc'C mlk-s south of Eutaw, /\In· 
ooma. on ltighway 11. Fenced. two 
hou.es. two wells • .cvera l farm building•. 
Seven 1x,nd, stocked with bass and 
bream, nl,;o dttr, lurkey. quail and ,mall 
game hunting. See by appointmt,nl. 
Phone 9.,6-3131. 

WOllO PROCESSING equipment: IIIM 
displaywrncrs : thrt'C Text pack 4 (lwo 
wilh Rcpor1pack), one Tcxtpack 3. two 
Texlf'<•ck 2; rour 52181\02 printers with 
au1oma1 ic shee1 feed. Besl offer. I nquir1es 
and offers directed lo P.O. Bax 1109. Mo
bile. Alabama 36633. 

FOR SAL.E: (jull Shores- house di 
r<'Ctly on 1hc Gulf, sleeps 10, full)' 
t!quipJJ<.-d. C.ill ll36-09"l"l, S3.1-2'l45 or write 
lor brochure IO Steve Harris , nt I-1st 
/\venue Nonh. Birmingham. /\lab.ima 
:15W6. 

AITENTION! 
ArrENTION ALL POETS 

Once again, The Alobamo laW)H!ris $ponsonnga writing contest 
exdus,vely for memberso/ the Alabama State &rand law students. 
Tlus time, howwer, instead of submllling )IOUr short stories. we 
want your best and most memorable PQCtry. We wam you 10 enterl 

Specifications: Those entering eith<!r must be members in good 
standing of the /\laboma Sr ate Bar or sluclcnts ul rending a law school 
withln Alabama. 

Sub]ccl mailer is complelely 10 parucipani's choosing. Poems 
musJ be on s~· x 11 • paper, typed and doo~paeed. 

The deadline for receiving entnes is September 30, 1985. The 
wim,ng POttl. and possibly others, will appear III the November 
198Si$sueo/Th8A/abamoL~. lnclMdu.>lsarelimr1ed10one(I) 
poelic enlry, but also may parricipa1e in The Alot>otna Lawyer's 
photography contest 

Parhcil)llnls Are urged to submit entries early, r•ther than wail 
un11l 1he clos&,g cli,te. 

Send two copies lo: 

The Alabama Lawyer 
P.O. Box 4156 
Monl9<)mcry, AL 36101 

' Please ,ncludc, your name and a 11'lephone number where you 
may be reach«! during the day . 

ATTl:NTION ALL AMATEUR PHOTOGRAPHERS 

The Alabama Lawyer is always on 1hc lookout ror color slides, 
transpi.lrenclcs or prints to use as cover sho11 ror lhe joumal. 

Specincallons: Photographs must be sho1 vcrtlcl\lly, ror enlarge, 
ment purpose&. Tile Alabama Lawyer is 1ntore&ted in ouldoor Ala, 
bamo seasonal sc<nos, law-related subi«IS (&uch as courthouses, 
elc.)and anything clse you !eel would make an "eye..:atching" cover. 

The Alabama Lawyer will a11emp1 to relum all photographs not 
..self /or cowr:,;, ii requested. but will not be held responsible !or 
t~ mispbced. Be sure lo send an .ndex card With you, address 
and sobiect mauer ol enclosed photograph 10: 

The Alabama Lou,yer 
P.O. Box 4156 
Monlgomcry, AL 36101 

"Please Include your name and a telephone number where you 
may be reached during lhe day. 
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A slaLewide Sexual Assault Workshop will be held in Mobile May 9 
and LO. The workshop is sponsored by Lhe Rape Crisis Center of 
Mobile, the Lighthouse or Montgomery, Cherokee-Etowah-DeKalb 
Counties Mental Health Center and the Women's Clinic in Binning· 
ham. 

For more information. please contaclJ une Nichols, coordinalor, al 
the C.E.D. Mental Health Center, ('205) 492-7800. 

TEl?NITON/ AL SEA. a quarterly publication on legal develop
ments in Lhe management of marine resources, is entering its fi[th 
year or publication. 

The newsleller examines the legal principles behind such issues as 
fisheries conservation and management, oil and gas development and 
state vs. federal authoriLy. 

For a complimentary copy, contacL the Marine Law Institute, Uni
versity of Southern Maine, 246 Deering Avenue. Porlland, Maine 
04102 or phone (207) 780-4474. 

President-elecl]ames L. North is in the process of making commit
tee appointments for the 1985-86 bar year. lf you would like to serve 
your bar, please return the committee preference questionnaire you 
recently received. listing your first, second and third choices. lf your 
term on a committee has not yet run, bu L you wou Id prefer not to be 
re-appointed, please info1111 him of that, also. Committees are central 
lo our efforts to serve the profession, the public and the cause of 
justice. Gel involved! 

Remember ... eclucaLional programs are the main feature of the 
Alabama State Bar 's Annual Meeting. Make plans now to be in Hunts
ville Thur sday through Saturday.July 25-27, 1985, and earn as many 
as 1 l CLE credits for your participation. 

Have you moved recently? lf the answer to that question is yes, 
double-check that you have submitted a change of address to the 
Alabama State Bar. If your address is not changed, you will not receive 
your A labama lawyer or other important mailings from your bar 
association. Send your change of address lo the Alabama State Bar, 
P.O. Box 671, Montgomery, AL 36101. 

News flash! The Alabama Lawyer needs you Lo keep us informed of 
news in "your neck of the woods." Please send interesting news to The 
Alabama u1wyer, P.O. Box 4156. Montgomery, AL:36101. Phone(toll· 
free) l-800-392-5660, or 269-1515 in Montgomery. 
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LEGAL PRINTING 
~ 

Legal and Financial Printers Sin ce 1910 
Exp eri enced , De pe nd ab le, Resp onsibl e, 

Co nfiden tial 

Prospectuses, Proxy Statements, 
Official Statements, Tender Offers, 

Indentures and Briefs 

BIRMINGHAM PUBLISHING COMPANY 

130 Sou th 19th Street 
Birmin gham , Alabama 35233 

Tele phon e: 205/251-5113 
Con tact: Haro ld Fult on, Vice President 



The Master's Tools 

HON J L CAPELL Ill 
PO f\OX 2069 
MUNTGU~ERY AL 36 197 

Fine tools. In the hands of a 
master they can shape a quality 
instrument, bring life to a sl.1b of 
stone or coax ,1 new rose from ,1 

handful of earth. 

You find masters in e,·ery 
profession. Thev're the l>nes at 
the top or on their w,1y. They'v11 
mastered their C'ra~ and I he tools 
they use. 

For an attorney, those too ls ,ire 
on the shelves of his libr.1ry. 

T hat's where you' ll nnc.l lt111m, 
]11ri; Smmdum. The last word in 
legal encydoped iaa. The first pl,icl' 
lo look. 

Ct1rpus /11rt~ Smmdum rnnlains 
all the law, all the exleptionh. All 
the time. 

Corpu, ]11m Smmd1m1 .. . for the 
masters 

You can't master your u,1ft until 
you master the tools. 

CJST&Tus 
Secun~um 

West l'vbli,hlng Co,npony 
P.O. BoxM.526, S!linl rAul, Mtnnt'IIIOlit 5:llf..4-.0&.Zb 




