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Interview With Bill Scruggs

nce the new president of the Alabama State Bar
olficiatly takes over and hegins to get a real grasp
of the office and its responsibifities, The Alabama
Lawyer attempts to interview him, Unlortunately, due to
scheduling conflicts, the editor of the Lawyer, Robert Hul-
faker and 1986-87 bar president William . Scruggs, Ir.,
have been unable to discuss Scruggs” term until last month,

BIOGRAPHY: William Doyle Scruggs, Ir., born May 29,
1943, Fort Payne, Alabama; son of Dr and Mrs, William
[3. Scruges, Sr; atended Baylor School in Chattanooga,
IN; graduated from University of Alabama, 1964; received
law degree from University’s School of Law, 1968; after
brief period of sole practice, partner {n firm of Kellett &
Scruges, Fort Payne; September 1975 formed Scruggs,
Rains & Wilkon; following election of Rains and Wiison
10 bench, formed Scruggs & Brownfield.

Served in US, Army; continuous member board of bar
commissianers sitnce 1974; 2nd vice president, Alabama
State Bay, 1978-79; vice president 1981-82; chairman, MCLE
Commiliee, 1979-81; chairman, MCLE Commission, 1981-
B4; membern, ASB Executive Committes, 1978-84; member,
ASB Supreme Courl Liaison Committes, 1981; chairman,
ASB Supreme Court Liaison Committee, 1983; reciptent,
ASH Award of Meril, 1982; member, {advisory board) board
of bar examiners, 1981-85; judge, Alabama Court of the
Judiciary, 1984-present; lormer member Young Lawyers'
section, ASH; lour consecutive terms, Executive Commit-
tee, YLS.

Married to former Kay Malone, learning disabilities in-
structor; one daughter, Shannon Harrielle  Scruggs,
freshman, University of Alabama; primary  outside
interest—Dbig game hunting—with trips to Africa, Evrope,
South America, lran,

Al Mow that you are nearly three-quarters of the
way through your term, is the job as president
of the state bar what you expected?

Scruggs: | have had the benefit of serving under 13
presidents as a bar commissioner, but quite
frankly, it does take more time and travel than
I thought.

Al: | am sure you set some goals when you took over
as president, and now that you are well into your
lerm, what do you think have been the major
accomplishments of your administrationd

120

Scruggs: | hope we will have the 1OLTA and the Clients'
Security Fund programs in place this year, and
our barsponsored malpractice instrance pro-
aram is back on track. These programs, of
course, were commenced by previous presi-
dents, and just now are coming to fruition. |
believe we will complete a major revision of the
committee, task force and section system this
year, which should pay dividends in the future.
Some committees are simply too large, and we
desperately need to improve the continuity of
projects and commitiees from president to
president,

AL: What is the status on the malpractice insurance
coverage!

Scruggs: We have a malpractice policy written by The
Home Insurance Company, endorsed by the Al-
abama State Bar and, by the language of the
policy, it is probably the best in the industry, The
rates are competitive |n the sense they are not
maore than other companies typically charge.
They are not good rates because they are high,
but at least they are not oul of ine with other
high rates. We, of course, are continuing to study
the possibility of formation of a captive insur
ance company in Alabama to protect lawyers,

Al: I guess thal would be similar to MASA, like the
doctors have!

Scruggs: Yes, it should be similar to that plan. There are
some technical problems that we have because
the bar is a state agency, and we do nol have
the: legislative autharity 1o lorm insurance com-
panies, There also are some problems regarding
receiving money or expending (unds for the for-
matian costs, These are prablems unique to the
bar and will take some time to solve,

Al: Is there some sort of task force to continue to
maonitor this situationt

Scruggs: There 1s. We have in place an insurance com-
mittee under the chairmanship of Henry Hen-
2vl. They hawe devoted an extraordinary amount
of lime and energy to the whole problem, They
were instrumental in securing the participation
of The Home Insurance Company, and it also
is the same commiltee presently charged with
the responsibility of looking further into the cap-
tive Insurance market,

May 1987
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Al: Do you know what percentage of lawyers in
the state have their malpractice coverage
through the bar’s endorsed carrier?

Scruggs: We do not have that precise information
because there are a variety of anniversary
dates for policies, and we have no reliable in-
formation about the total number of lawyers
in Alabama who have no coverage at all. We
de know a substantial number of our mem-
bers do not have any malpractice insurance
coverage, and the figure would be
somewhere between 15 and 30 percent.

Al: There were discussions a year or so ago about
sefting up a fund to provide payments (or
clients who have suffered losses as a result
of lawyer malpractice. What is the status of
that?

Scruggs: The Clients’ Security Fund will be the sub-
ject of a hearing before the supreme court in
April, This fund covers a gap in client pro-
tection. Malpractice policies generally ex-
clude, for instance, willful thefts of clients’
money, and the Clients’ Security Fund would

AlL;
Scruggs:

Al:

Scruggs:

Al:

Scruggs:

offer some protection to the public, Payments
from this fund would be a matter of grace and
not a matter of right, and the fund would be
available to cover intentional theft and inten-
tional fraudulent acts of a lawyer il there were
no other source of recovery, The client would
have to exhaust all other remedies before the
claim could be considered.

Whouilel that require legislation?

In our opinion it would not. It would be, in
offect, a dues increase to be held by the bar
for the payment of those claims,

Do vou see the implementation of that pro-
gram in the near fulures

| hope it is implemented in April, | trust the
supreme court approves that rule.

Earlier, you mentioned tort reform, What has
heen the slate bar's position on that?

Traditionally, the Alabama State Bar has not
taken a position with respect to controversial
legislation, We generally have staved out of

The Alabama Lawyer
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Scruggs:

Al

122

the legislative process. The feeling of the
board of bar commissioners was recently ex-
pressed, however, when they unanimously
voted to participate in and respond o the
various “tort reform” problems, The commis-
sion believes the proposed changes directly
affect the administration of justice to such a
degree that the bar should respond. The state
har, therefore, will participate in or al least
comment on the various bills and packages.

Is the position pro-plaintiil or pro-business ar
somewhere In the middle?

We hope it is simply pro-justice, Frankly,
there are some changes that a majority of law-
yers in Alabama would favor. It is very impor-
tant that the end result be workable and rea-
sonable for all sides. | have been pleasantly
surprised that lawyers from the plaintiff's bar
and the defense bar whom | have talked with
and had meetings with generally have, if not
a consensus of opinion, at least a plurality of
apinion as to what response we should give
1o the various positions. | have been pleasant-
ly surprised by the reasonableness and
thoughtfulness everyone has shown.

Let me ask you about some of the specific
bills. Undoubtedly one of the bills io be of-
fered will call for the abolition of the scin-
tilla rule. What is the bars position on that

Scruggs:

AL

Scruggs:

AlL:

Scruggs:

AlL:

Scruggs:

Al:

Scruggs:

Al

Scruggs:

The hoard of bar commissioners will meet
April 15 to go over all these positions. If | had
1o hazard a prediction | would say, general-
ly, the bar would not have any opposition to
the abolition of the scintilla rule,

What abaut the venue bill which, in essence,
would adopl something similar to the forum
non-conveniens doctrine In federal court?
| think as a general statement the bar would
not be opposed to a forum non-conveniens
rule so the trial court could refer a case 1o
a4 mare convenient location,

What do you see as the bar's position with
respect o legislation imposing a cap on dam-
ape awards?

| think the bar would be opposed ta caps.
Caps may become floors, Caps, at least in jury
trials, may be unconstitutional, and may be
higher than the limits of policies. There have
been caps on personal injury clalms against
municipalities for vears, yet the insurance
premiums for cities have continued to rise.

Wil the bar's position be that there should
be insurance reform as a condition for obtain-
ing any lort reformy

| cannot speak for the commissian, hut |
doubt if the bar will concern itseli with in-
surance refarm at this tme.

What is the status of the reapponionment of
the membership of the board of bar commis-
sionerst

It has been reapportioned. We have the
lawyer population certified, and currently
candidates are running for the increased seats
on the board of bar commissioners, The first
reappottioned commission will be canstitul-
ed July 1987 in Mobile. That already has been
accomplished,

Do you think the bar commissioners, as a
whole, are responsive to the needs gf Ala-
bama lawyerse

[ think the bar commission is quite respon-
sive, Based on my knowledge and conversa-
tions with bar presidents from around the
country, the Alahama Bar is within the top
three or faur bar associations in the country,
and no one group of lawyers dominales the

May 1987
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Scruggs:

AL:

Scruggs:

Al

Scruggs:

Al:

Scruggs:

board of bar commissieners, In my opinton,
it is the best deliberative body in this state.

Do you foresee our bar is going to become
mare publicly active in issues such as tort
reform and, specifically, do you think the bar
should become involved in evaluating can-
didates for judicial office?

| do not think the bar should become in-
valved in evaluating candidates for judicial
office, The bar commission has looked at var-
ous proposals over the years, and they all
rave been soundly defeated, We have not
seen a system that does not have some in-
herent vice or that is not subject to abuse, As
a practical matter, members of the bar in-
formally particpate in the evaluation of
Juclges, because most knowledgeable voters
will ask their attorney or lawyer friends what
they think about a particular candidate for a
judicial office, so lawyers already hive great
input into that process.

Do you think the bar should support legisla-
tion providing for non-partisan selection and
election of judgest

fwa years ago, the bar commission approved
and recommended the non-partisan election
system for judges. There was no greal support
for this bill among members of the judiciary,
and until the judges themselves want to
change the system, there will not be any
mevement on this leglstation.

Are there any other areas the bar will be sup-
porting in the legislative arena in the upcom-
Ing sessiond

Other than having a position on the issues
imolved in lort reform, we have no legisiative
program for April and May,

Every issue of The Alabama lawyer carries
reports of lawyer censures, disbarments and
ather disciplinary actions, Do you believe the
disciplinary proceedings are adequate to
police lawyer abusest

| have a small task force looking at that situa-
tion right now, and one of the questions we
hane: s whether the publication of public cen-
sures and disbarments in newspapers is pro-
ductive or counter-productive, We have had
the position that we want to be open about
lawyer discipline, but we have some second

thoughts as to whether that should be
published in newspapers, Obviously notices
still would need to be published in the
Lawyer, On the question of discipline, we also
are looking at increasing the number of
choices a disciplinary panel may have in pun-
ishing a lawyer, possibly to put two more
steps at points in the process, Currently, we
have a private informal admaonition, a private
reprimand, a public censure . , . and then sus-
pension or disbarment. There is some feel-
ing we need one or two mare options in
those levels of punishment. Generally speak-
ing, the system wae have in Alabama for lawyer
discipline has been copied in whole and in
part by a number of other states, and national-
Iy we have a reputation as having one of the
better systems of lawyer discipline in the
country,
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Scruggs:

Al

Scrugps:

Al:

Scruggs:

Since a large segment of the bar is composed
of attameys under the age of 35, do you think
the bar is responsive to the needs of its young-
er memberst

Especially with reapportionment of the board
of bar commissioners, you are going 1o see
more and more influence from younger
members of the bar. There are more members
of the Alabama bar who are under the age
of 35 than there are over 35. These younger
members have the skills, energies and abili-
ties to direct the state bar and they will, in
fact, do so.

Lawyer advertising |s becoming more
prevalent. What is the status of advertising
and specialization of lawyers?
Specialization is advertising, You cannot have
specialization without advertising that spe-
cialty, so It is the same thing, The bar
histarically has limited advertising to the
fimits set by the United States Supreme Court.
Whatever the court permits is as far as the
state bar has ever gone. The right of com-
mercial free speech is an evolutionary right,
the limits of which have not been complete-
ly established by the court. Our most recent
survey of the members of the state bar re-
vealed 84 percent are opposed 10 advertis-
ing. Advertising is very difficult to police, and
you cannot write a rule that requires good
taste in the ad.

Are there any unachieved goals you hope to
accomplish in your remaining three or four
months of service?

It will depend on the supreme court’s bear-
ing on IOLTA, the interest on lawyers’ trust
accounts and the client secunty fund, We
also have the continual problem of the non-
accredited law schools, Under rule 4(c) of the
rules of admission [t appears there cannat be
any resolution of that continuing problem
within the next three to four months, It should
be noted the 10LTA and client security
fund are programs started prior to my be-
ing the president and involve a long history
of work by prior presidents and committees,
Obviously it takes more than one year for
some of these things 1o be accomplished. |
might add the new governance system we
now have has the additional advantage in
that, if there is no contested election, we
know by March 1 who the president-elect

AL:

Scruggs:

Al:

Scruggs:

will be and we do not have to wait until the
July bar convention, So, for the first time we

will have at least two and one-third years of
conlinuity. We know who the president-elect
will be in July, Ben Harns, and we know Gary
Huckaby will be the president a year from Ju-
ly, so there s an opportunity o cocrdinate
all these various projects with a lot more fore-
sight and planning,

You mentioned unaccredited law schools,
and that has been a problem for a number
of years. Do you see thal being resalved any
time in the future?

Frankly, | do not. There are three unaccredi-
ted law schoals in this state, and two accred-
ited. The sheer number of lawyers admitted
is not the real problem; the actual problem
lies in the quality of the education our law
students are receiving, and the number of
people who spend substantial amounts of
time and money at an unaccredited law
school and cannot pass the bar exam. These
are really serious problems to us and, un-
fortunately, | do not see any change in the
near future,

Do you think the public perception of lawyers
has changed any in the last several years?

Wi have spent a lat of money and time in the
last 15 years on surveys and public relations
to improve the lawyers' image. We always
come back to the fact people like their own
lawyer and dislike other lawyers. [tis endemic
in our adversarial system that there is a lawyer
“on the other side” and human nature being
what it is, people do not like their opponents
and they never will. Interestingly enough,
people who have never dealt with lawyers still
have a high opinion of the profession. In reali-
ty, there probably has been no change in the
public’s perception of lawyers in the last 15
years, [
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When you write wills, trusts, and estate plans, you want your sources to be as
organized and as comprehensive as possible,

That's why AmSouth's all new second edition Will and Trust Form Book is
bound in separate volumes of wills and trusts. It includes twenty-nine complete
documents tailored to Alabama law — far more than any other Alabama form
book gives you,

We also provide you with parallel commentary on each document, particu-
larly helpful in estate planning,

Best of all, it's updated regularly to ensure continuing accuracy.

For more information or to order, call the
AmSouth Estate and Trust Planning Representa- __IWI'H
tive in your area, and talk to someone who .
speaks your language., I%r\’bur(hmug Needs.

Anniston 215931  Birmingham 325-53%)  Decatur 552-9319  Dothan 793- 200
Huntsvalle 535-6837  Mobilc 438-8069  Montgomery B34-95(000

11967 AmSouth Bank, N.A Member FIIC




Consultant’s Corner

The following is a review of and com-
mentary on an ollice automation issue
with current importance to the legal
community, prepared by the office auto-
mation consultant to the state bar, Paul
Bornstein, whose viows are not neces-
sarily those of the state bar.

This is the third article in our Consul-
tant’s Corner series, We would fike 1o
hear fram vou, both in critique of the ar-
ticle written and suggesting topics for fu-
ture artictes,

Telephone Charges

Here comes the bill, More than 30
days after you have made a client
chargeable long distance telephone call,
your bookkeeper dumps a sheaf of cali
detail slips on your desk with the cheer-
tul reminder, “VWe cannot close out bill-
ing for the month until the phone
charges are allocated.” You toy with the
idea of a mid-career change, perhaps a
position with the telephone company,
Your reject that (narrowly) and return your
attention to the pile of detail slips, begin-
ning a laborious task of matching your
time slip notations of long distance calls
10 an infuriating list of dates, area codes
and exchanges, But there (s more—whal
about the call you made from the airpon,
using your personal credit cardt The col-
lect call you accepted at home on a
Saturday afternoon? The calls made on
MCI? (This is just the ATRT bill.) Do naol
change careers—there are allernatives,

Ignore it

This can be tempting. After all, why
waste an hour (or more) of a lawyer's time
chasing small changet You should for the
same reason you ought to chase copier
charges (see March issue); they add up
to a significant bottom-line profit contri-
bution. Our studies reveal that law firms
incur more than $150 per lawyer per
month in phone costs that should be re-

coverable from clients, Ignoring does
save the lawyer's time, but it allows more
than twice the cost to slip away as missed
profil opportunity.

Fold it into your rates

This is done with some overhead fac-
tors, such as the cost of word processing,
On that basis, you should raise your rales
about $1 per hour, clearly an impractical
notion. Five dollars would be outrageous
and cause you mare grief than profit,
That aside, clients are not as accepting
of rate increases as they once were; In
fact, one is hard pressed to find any client
whao is not downright resistant to rale in-
creases, On the other hand, charges
billed as an adjunct cost of business are
traditional and generally acceptable to
chients, After all, they make phone calls
(and copies and mail packages, etc.).

High tech it

The key to captunng phone charges
with a minimum of effort is o record the
entire transaction at the time it occurs.
As you place a call to a cliend you ob-
viously know whom you are calling and
on what matter. What you do not know
is the long distance charge your long dis-
tance carrier is running up for you. Con-
varsely, the telephone company knows
the charges but not the client’s name or
matter number, Enter high tech—some
telephone switches have a feature called
SMDR (station message distribution re-
porting), The feature accumulates a rec-
ord of who (which station) placed a long
distance call and how many minutes the
call lasted. This listing begins to get 1o-
gether the two pieces of the equation.
With some creativity, you can enler
client/matter number through a phone
instrument, prior to dialing the numbet.
The SMDR record produces a monthly
list for manual entry into the hilling
systemn.

Taking the process a step further, for a
price, some vendors of legal-specific hill-
ing programs offer some interface soft-
ware that dynamically captures SMDR
information and avtomatically updates a
client’s billing record. This is a technique
only tor medium and large firms, It re-
quires a digital telephone switch, SMDR,
a mini-computer-based billing system
and a great deal of discipline. The dis-
cipline involves having 1o dial in client
and matter number as a condition of ac-
cessing the long distance line, Needless
1o say, some lawyers find that a bit much,

Low tech it

Il you are not a large firm, nor in-
terasted in acquiting a digital telephone
switch nor a miniccomputer, there Is a
perfectly  sound  procedure you can
adopt, and it does not cost anything.
Assign a standard cost to long distance
telephone calls, and automatically trig-
ger the toll charge as you habitually fill
out the slip for your professional time. A
standard cost is simply an average that
is easily computed by dividing 10tal long
distance charges by the number of calls
made. If you are a typical firm your aver-
age cosl will be in the 51,50 to $2.50
range and not an unfair burden for 3
client involved with a brief conversation.
If you do not habitually charge for time
spent on phone calls, there is a quick cal-
culation that should instantly disabuse
you of that practice: how much fee in-
come is lost from ignoring 15 minutes
per day (at $80 per hour? Would you
helieve $5,000 per year?

The single professional ime charge
you now habitually generate pursuant to
a client phone comnversation becomes
two transactions, one for vour time and
one for a standard long distance charge.
It does become necessary 1o distinguish
these dual transactions from those where
the client calls you or from local calls.
Consider a trigger such as “STD LDTC”
on your time slip. You have locked in bill-
able long distance chamges to vour pro-
lessional limekeeping, Now you can
smirk at the bookkeeper, n
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Executive Director’s RepOI‘ t

Professionalism and a Shrinking Volunteer Base

resident-elect Ben Harris, Jr., and

| attended the tenth annual Bar

Leadership Institute sponsored by
the American Bar Association in mid-
March. This Is a work-intensive session
for incoming presidents of state and local
har associations where they are briefed
on emerging issues within our profession
and, through waorkshop participation, are
given an opportunity 1o learn how others
have met challenges of the profession in
times past, They also learn of current pro-
grams for meeling the profession’s public
and professional responsibilities today
and in the future,

This was the ninth BLI | have attend-
ed, | was privileged to serve as a charter
member of the ABA Standing Cammit-
tee on Bar Activities and Services that
created the institute and, since my term
on the committee expired, | often have
been invited to be a program panticipant,
| always enjoy meeting with my counter-
parts throughout the country, though |
leave the BLI more appreciative than
ever of the volunteers whao in reality give
up a year or two ol their practice to serve
their fellow lawyers, This year was no
exception,

An issue never before raised in the in-
stitutes, but which received considerable
attention this year, was the “shrinking
volunteer base,” a fancy way of saying
there are fewer workers willing or able
to assume the numerous service and
leadership roles within bar associations,

Reasons for this new phenomenon are
varied, Specialty bar, minarity bar and

local bar interests are supplanting state
bar activities in some jurisdictions, This
is essantially fragmentation within the
profession, The cost ta the volunteer in
actual out-of-pocket expense, not to
mentlon a loss of billabhle hours, was
another suspected cause. Civie endea-
vors and other outside interests proved
more attractive to others. In some non-
professional activities the specter of per-
sonal liability for one’s actions deterred
others,

In The Alabama Lawyer, March 1987,
President Scruggs noted, ““The majority
of accomplishments and success of our
assaciation is due to the volunteer com-
mittee work of our membership.” Qur
bar has a history of unselfish service and
extraordinary leadership. | urge you 1o
insure that we do not face the shrinking
volunteer base that others are
experiencing,.

As | prepared these comments, | re-
celved the sad news of Marvin Albrit-
ton's death, Marvin was over 70 and ac-
tively serving our profession. He had
done so much—and yet he maintained
a successiul and very active practice, He
always found time to share good times
with his family, and Andalusia had a
first-class citizen who made it a better
place in which to live

Following his service of nine years as
bar commissioner from the twenty-
second judicial circuit, he was one ol
Alabama’s representatives in the House
of Delegates of the American Bar
Association for six years. Last year he ac-

HAMNER

cepted the bar's nomination as a judge
on the court of the judiciary. These were
not just offices, titles or mere fillers for his
Martindale listing. These were opportun-
ities to serve his profession, which he did
well,

Marvin Albritton was special, as is his
family. | actually was reading the history
ol his firm when news ol his death
reached me, Mis firm has been in con-
linuous existence for 100 years; in the
last 18 alone, it has given us a state bar
president in his brother Bob, a bar ex-
aminer in his brother Bill, another bar
commissioner and state bar vice presi-
dent in his nephew Harold and, in the
newest generation, a commiliee member
in great-nephew Hal, The Alabama bar
will never suffer a shrinking volunteer
base as long as there are Albrittons and
thase of equal commitment who con-
tinue 10 serve.

The Alabama Lawyer
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To those who would demur that they,
o, could give lime with significant sup-
port from a firm, | would point 1o such
sole practitioners as Milton Davis, city at-
torney Rowena Crocker and past presi-
dents Hornsby, Roberts and Norh and,
yoes, our current president, Bill Scruggs,

Former President Bill Hairston, Jr,
once described a professional as “one
who puts in more than he takes out.”
Elsewhere in this issue you have an op-
portunity to respond to Ben Harris' call
for volunteers; history tells me you will
respond magnificently.

There will be special calls for help
throughout the coming yeat. | know cir-
cumstances will exist when you legiti-
maltely cannat respond, but there will be
other opportunities which should not be
lost. Likewise, If you accept a job—do it.
The one concem that | have from obsery-
ing this year's bar’s activities is a higher
than desirable percentage of absences at
scheduled committee meetings.

In this day of concern for images, ours
will never be better than when we exhibit
true professionalism. Now is the time to
“put in more.”

PS5, Have you organized or reactivated
a local bar lately?

—Reginald T. Hamner

Editorial

A bit of relief

Editor:

For a number of years | have been a lay-
man subscriber to your interesting publi-
cation. While | recently retired 100 per-
cent from the insurance agency lield, |
stifl am interested in keeping up with the
ever-developing statutory and case law in
Alabama.

THE ALABAMA BAR INSTITUTE FOR
CONTINUING LEGAL EDUCATION

prosents
THE 27TH ANNUAL SOUTHEASTERN TAX INSTITUTE

June 4, b, 6, 1867
Marriott's Grand Hotel, Point Clear, Alabama

This institute will feature three nationally-known tax experts.

Thursday, Juna 4

Real Estate Taxation Issues

Robert Gottlieb
Tucker, Flyer, Sanger & Lewis
Washington, D.C.

Friday, Juna &

Estate Planning lsaues

Jeffray N, Pennell

Professor and Director,
Graduate Program In Tax
Emaory University School of Law
Atlanta, Georgia

Saturday, June 6

Corporate Taxatlon lssues
Ira Shepard

Univarsily of Houston
Houston, Texas

Approved for 12.0 Alabama MCLE credit hours, CLE credit applied for in Florida,

Misaisalpp! & Georgia.

For more information contact Alabama Bar Inatitute tor Continuing Lagal Educa-
tlon, P.O. Box CL, Tuscaloosa, AL 35487, (205) 348-6230.

{I might add that my grandfather was
a president of the Mobile Bar Assaciation
back in the 1880s.)

The following is a wery brief recount
of a famous “lawsuit” of the 1870s, in
light of today’s verdicts, It occurred to me
that you might find a spot in an edition
to afford a bit of reliefl from the constant-
ly increasing problems of the day.

—Stephens G. Croom, CPCU
Mohile, Alabama
March 6, 1987

Multi-million dollar verdicts are not new

All the headlines in recent months
about liability verdicts sparing into the
muiti-million dollar levels are written and
read as news, as il it was the lirst ever,
but such stories completely ignore
histary,

Some include a reference 10 a county
in Alabama as home of one of the three
most expensive verdicts in the nation in
the medical malpractice area, but they
never mention the fact that one of the
waorld's first multi-million dollar liahitity
“lawsuits” was settled over 100 years ago,
and also involved Alabama. This was the
historically famous “ALABAMA CLAIMS"”
case, United States vs. England, for the
losses, suffered by our merchant fleet
during the Civil War, caused by ships of
war built in England and sold to the Con-
federate States of America, The best
known of such warships was the CS5
ALABAMA  commanded by Raphael
Semmes,

The claim was heand in Geneva,
Switzerland, and resulted in England’s
paying the United States the sum of $15
million. Of course, what they called
“reparations” in those days would have
been “damages” today, Nevertheless,
what is most signficant is that $15 million
in the 1870s would equal somewhere in
the multi-billion dollar range today, if you
could find an index table dating back
aver 100 years, a
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Bar examiners begin four-year terms

New bar examiners, elected recently
by the board of bar commissioners, in-
cluded E.L. McCallerty, lll; George M.
Taylor, 1ll; Michael A. OBrien; and
Michael S, Burroughs. The new ox-
aminers began their four-year terms with
the February bar examination, A briel
hiographical sketch of each follows:

McCaiferty

E.L. McCafferty, lIl, is a native of Mo-
bile and a partner in the firm of inge,
Twitty, Duffy & Prince,

He attended University Military School
in Mohile, Southwestern at Memphis, the
University of Alabama and the Univer-
sity's School of Law. He was admitted to
the slate bar in 1970,

After graduation from law school, he
was emplayed in the trust department of
a Mobile bank and then clerked for
Alabama Supreme Court Justice Robert
B. Harwood.

mMcCafferty is a member of the Mobile
Bar Association, Alabama State Bar,
American Bar Association, Alabama De-
fense Lawyers’ Association, Southeastern
Admiralty Law Institute and Defense Re-
search Institute,

He is married to the former Betsy Cor-
win and the father of a daughter and son,

Taylor
George M, Taylorn 1L, grew up in Pratt-
ville and graduated, summa cum laude,
in 1975 (rom the University of the South
in Sewanee, Tenoessee. In 1978, he re-
ceived his low degree from Vanderbilt
University School of Law in Nashville,
After law school, Taylor clerked for
Chief Judge Frank H. McFadden, United

MceCalferty

States Court for the Northern District,
and then began working with the Birm-
ingham firm of Thomas, Taliaferro, For-
man, Burr & Murray (now Burr & For-
man), where he is a pariner.

Taylor is married to the former Judy
Grace Howell of Dothan,

O'Brien

Michael A, O'Brien is a native of Birm-
ingham and a partner with the Talladega
firm ol Wooten, Boyett, Thornton,
Carpenter & O'Brien, He joined the firm
upon graduation from law school,

OYBrien received his undergraduate
degree in 1972 from the University of Ala-
bama and law degree in 1976 irom the
University's School of Law. He is a mem-
ber of the Alabama Siate Bar, the Real
Property Probate and Trust Section of the
state bar and the Talladega County Bar
Association,

O'Brien

He also Is a member of the Kiwants
Club of Talladega and the board of direc-
tors of the Talladega Chamber of Com-
mence,

O'Brien is married to the former Janet
L. Fievel and they have a son and a
daughter.

Burroughs

Michael 8, Burroughs is a native of Tus-
caloosa and a pariner with the firm of
Phelps, Owens, Jenkins, Gibson &
Fowler, where he has practiced since
1982,

He graduated from the University of
Alabama in 1976 and the Univemity's
School of Law in 1979

Burroughs is married to the former Joy
Lamon of Tuscaloosa, and they havwe two
daughters, -
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About Members, Among Firms

ABOUT MEMBERS

W. Caffey Norman, I, formerly
senior counsel for banking at the De-
partment of the Treasury, has become
a member of the Washington, D.C,,
law firm of Heron, Burchette, Ruckert
& Rothwell,

|

Marilyn C, Newhouse, formerly
practicing in Phenix City, announces
that she has relocated her practice to
Washington, D.C.

x|

Andrew Harper McElroy, 11,
announces the apening of his office
at 1720 City Federal Building, Second
Avenue, North, and Twenty-First
Street, PO, Box 10232, Birmingham,
Alabama. Phone (205) 328-2869,

[+

Luther ). Strange, t, has been
named director, federal alfairs for So-
nat, Inc., in charge of Sonat’s Wash-
ington, DC, office, 1100 15th Street,
NW., Suite 700, Washington, DC.
20005,

|

L. Thompson McMurtrie, a
Huntsville attorney, was recently
named “Boss of the Year” by the
Huntsville legal Secretaries Associa-
tion al their fifth annual Bosses” Night
Celebration,

Locke, Purnell, Boren, Laney &
Neely, of Dallas, Texas, announces
that Gary R. Powell, formerly law
clerk to Hon, Joe Fish, United States
District Judge for the Northern Distric
of Texas at Dallas, and Hon, lohn M,
Roper, United States Magistrate for the
Southern District of Mississippi at Bi-
loxi, has become an associate with
the firm, with offices located at 3600
Republic Bank Tower, Dallas, Texas
75201-3989, Phone (214) 75474040,

u

Julia Smeds Stewart announces

the opening of her law office a1 2160

Highland Avenue, Birmingham, Ala-

bama 35205, Phone (205} 933-9433.
]

Bruce H.S. Anderson, formerly
district counsel for the United States
Army Corps of Engineers’ Memphis
District, has been appointed deputy
chiel counsel for NASAs Goddard
Space Flight Center in Greenbelt,
Maryland. He is a 1975 graduate of
the University of Alabama School of
Law and a member of the bars of Ala-
bama and Tennessee,

Herman D, Padgett announces
that he is a sole practitioner, with of-
fices located at 5 Dauphin Street, PO,
Box 2885, Mobile, Alabama 36652,

o

Maobile attorney Donald F, Pierce
recently was elected president of the
Defense Research Institute (2RI), The
goal of DRI includes promoting im-
provements in the administration of
civil justice, encouraging prompt and
fair resolution of tort claims in the
public interest, and serving as a clear-
ing house of information for its sup-
porting members. DRI is composed of
13,000 members and headquartered
in Chicago.

m

Effective February 1, 1986, the law
firm of Baxley, Beck, Dillard & Dau-
phin was dissolved. George Beck an-
nounces the formation of George L,
Beck, Ir., PC., and the lacation of his
office at 22 Scott Street, PO, Box 5019,
Montgomery, AL 36103-5019, Phone
(205) B32-4878,

|

Correction: In the March 1987
issue of The Alabama Lawver Joe
Walker's name was listed incorrectly
as "Joseph W Walked" Please note the
correct spelling.

AMONG FIRMS
The law firm of Dishuck &
Rodenberry, PC. announces Claire A.
Black has become a pariner in the
firm effective March 15, 1987, under
the firm name of Dishuck, Roden-
berry & Black, PC. Offices are located
at 810 27th Avenue, and the mailing
address §s PO, Drawer 7, Tuscaloosa,
Al 35402, Phone (205) 758-9044,
=
The law firm of Johnson, Huskey,
Hornshy & Etheredge announces that
Lexa Dowling, & former associate, has
become a partner in the firm. Offices
are located at 131 North Oates Street,
Dothan, Alabama 36302, Phone (205)
793-3377.
|
The law firm of Goggans, Mcin-
nish, Bright & Chambless, P.C., has re-
located its offices to 540 South Perry
Street, second floon, Montgomery, Ala-
bama 36104, Phone (205) 263-0003.
a
Michael T. Murphy and Barre C.
Dumas announce the relocation of
their offices from 156 State Street, Mo-
bile, Alabama 36603, 1o The Le Clede
Building, Suite 1004, 150 Government
Street, Mobile, Alabama 36602,
o
Howell, Johnston & langford
announce the change of the firm's
name to Howell, Johnston, Langford
& Watters, with offices at 61 St Joseph
Street, Suite 903, Mobile, Alabama
16602, Phone (205) 432-2677,
|
Eyster, Key, Tubb, Weaver & Roth,
402 E, Moulton Street, Decatur, Ala-
hama 35601, announces that J. Witty
Allen has become a partner in the
firm.
n
Ronnie L. Williams and Larry C.
Moorer announce the formation of a
partnership under the name of Wil
liams and Moorer, with offices at 814
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St. Francis Street, 20, Box 2811, Mo-
bile, Alabama 36602. Phone (205)
432-6945,

|

Yearout, Mvers & Traylor, PC.,
announce that Deborah S, Braden has
become a member of the firm and
their offices have been relocated to
2700 Southlrust Tower, 420 North
20th Street, Birmingham, Alabama
35203. Phone {205) 326-6111,

=

Owen, Ball and Simon announce
that Richard M. Kemmer, Jr., formerly
associated with the tirm, has become
a member The firm will continue to
practice under the name of Owen,
Ball, Simon and Kemmer, with offices
at 410 Courthouse Square, Bay Mi-
nette, Alabama 36507,

]

Ramsey, Flynn & Middlebrooks,
PC. announce the relocation of their
offices to the 16th floor of the South-
Trust Bank Building, 61 St. loseph
Street, Mobile, Alabama 36602 and
that Charles J. Fleming has joined the
firm and Michael G, Huey has
become associated with the {irm,
Phone (205 433-8100,

=

Myron K. Allenstein, formerly a
sole practitioner, and Charles Center-
fit Hart, formerly an assistant district
attorney for Elowah Counly, announce
the formation of a partnership under
the name of Allenstein & Hart with
offices located at 141 South 9th Street,

Gadsden, Alabama 353901, Phone
{205) 546-6314,
|
The firm of Moore, Kendrick,
Glassroth, Harris, Bush & White,
Montgomery, has renamed itself
Moore, Kendrick, Glassroth, Harris &
White, effective December 8, 1986
On that date, john Bush left the firm
1o accept an appointment from Gover-
nor Wallace as a circuit judge in the
19th Judicial Circuit (Elmeore, Autau-
ga and Chilton counties).
il
Copeland, Franco, Screws & Gill,
PA., of Montgomery announces that
Dan W, Taliaferro has joined the firm
as an associate,
|
Arthur J. Madden, 1ll, and
Domingo Soto annocunce the
formation of a partnership, Madden
and Soto, 465 Dauphin Streel, Mo-
bile, Alabama 36605, Phone (205)
432-0280,
12
The law firm of Rives & Peterson
announces that Bennett L. Pugh has
become an associate ol the firm, Of-
fices are located at 1700 Financial
Center, Birmingham, AL 35203,
Phone (205) 328-8141.
[ ]
jJames W. Fuhrmeister, formerly
assistant district attarney for the 18th
Judicial Circuit, announces the open-
ing of his office in association with
Henry E. Lagman & John A. McBray-
er. The firm, Lagman, McBrayer &

Fuhrmeister, PC., (s located at Suite
102, 200 Cahaba Park, S., Birming-
ham, Alabama 35243. Phone (205)
995-0220.

|

Church, Trussell & Robinson,
PC., of Pell City, announces that W,
Van Davis has left the firm to serve as
district attorney for the 30th Judicial
Circuit (5. Clair and Blount counties).

[ |

Reeves & Stewarl announce thal
Robert E. Armstrong, 1ll, has become
associated with the firm. Offices are
located on the 2nd Floor, First Ala-
bama Bank Building, 101 Church
Street, PO, Box 457, Selma, Alabama
36702-0457. Phone (205) 8757236,

]

C. R. Lewis and Steven K.
Brackin, of the firm of lewis &
Brackin, announce that D, Taylor
Flowers, formerly with Buntin &
Cobb, Dothan, Alabama, has become
a partner of the firm. The firm name
now s Lewis, Brackin & Flowers, at
114 South Oates Street, PO, Box 1165,
Dothan, Alabama 36302, Phone (205)
792-5157.

[ |

The firm of Rhea, Boyd & Rhea
announces that William H. Rhea, 111,
has feft the firm 10 serve as a circuit
judge in the 16th Judicial Circuit. The
firm will continue 1o operate under
the name of Rhea, Boyd & Rhea with
offices at 930 Forrest Avenue, Gads-
den, Alabama 35901, Phone (205)
547-6801,

YIDEO TREASURES

VIDEO OF:
DEPOSITIONS,
ACCIDENT
RECONSTRUCTION,
COPIES MADE,
ALL FORMATS

Telephone: (205) 265-2999

PUBLIC RECORD SERVICES

(205) 262-0350
Post Oifice Box 11565
Montgomery, AL 36111
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Riding the Circuits

Barbour-Bullock County Bar
Assaciation

At the annual meeting of the 3Ird
Judicial Circuit Bar (comprised of Bar-
bour and Bullock counties) in Novem-
ber 1986, the following officers were
elected for this year:

President: tynn Jackson,
Clayton
Vice president: W. Thomas Gatther,
Eulaula
Secmtaryireasurer: Lynn W Jinks, I3,
Union Springs

Chilton County Bar Association
ALits monthly meeting on February
24, the Chilton County Bar elected
new officers Re-elecied were jJohn M,
Higgins, prsident, and Robert L.
Bowers, I, secrelary-treasurer. Joel
Rogers was elected vice president.
In addition, presiding circuit judge
Walter C. Hayden, |r., appointed Hig-
gins tand his successars) to serve also
as custodian of the county law library;
Bowers (and his successors) were
chosen to serve as truster of the coun-
ty law library fund, Judge Haydoen ap-
pointed a lew hibrary advisory com-
mttew comprised of Bill Speeaks, chair-
man; Roben L, Bowers, |n: Richard
Moore; Sibley Reynolds; Joel Rogers
and circuit clerk Eloise W, Mims,

Cullman County Bar Association

O Joanwary 14 the Cullman Coun-
ly Bar Association held a luncheon
hanaring Julian Bland tor his many
years ol public service, The guest
speraker was the Honorable Newton

8. Powell, supermumerary  circuit
judge, who was the presiding circuit
judge of the Bth Jucioal Circuit when
Bland became county solicitor of
Cullman County in 1947,

Bland served as county solicitor un-
i 1955; during such time, he was or-
dered 10 Phenix City o prosecute
those in Russell County whose crimes
and wrongdoings culminated with the
assassination ol Alben Patterson, the
altorney general-elect for the State ol
Alabama, As a result of his prosecu-
torial services in Phenix Cily, the State

of Alabama awarded to Bland both the
Alabama Commendation Medal for
mentonous service and the Phenix Ci-
ty Civil Disturbance Medal.

In 1955, he and his brother, Ralph,
formexd a partnership for the general
practice of law. In 1971, Bland was
elected 1o serve as disteict stlomey of
the 32nd Judicial Circuit and served
with distinction in such capacity for
16 years, He was regarded as a tena-
cious, successtul and fair prosecutor
wha had the respect al his fellow at-
tormeys at the Cullman Bar

fduan Bland flef) and judge Newton B, Powell, superiumerary circuit judge
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Bar Briefs

Sharp honored and elected

Charles E. Sharp, of the Birmingham
firm of Sadler, Sullivan, Sharp & Stutts,
RPC., was recently elected to the Interna-
tional Society of Barristers, in Ann Arbor,
Michigan,

This society is comprised of 600 trial
lawyers throughout the world,

In addition, he was named one of THE
BEST LAWYERS IN AMERICA by his col-
leagues in the publication honoring the
top 1 percemt of practicing attorneys
representing 15 specialties in 50 states,

Sharp is a member of the Birmingham,
Alabama State, Federal and American
Bar Associations, the International
Association of Insurance Counsel and the
Alabama Defense Lawyers” Association,

He received his undergraduate degree
in commerce and his law degree from
the University of Alabama.

Stivender chosen “Lawyer of the
Year”

The Gadsden Legal Secretaries
Association announced February 26 that
James C. Stiventer, Jr, a Gadsden at-
torney, was named “Lawyer ol the Year”
by the organizalion,

Each legal secretary was invited to sub-
mit a letter nominating an attorney to the
association, omitting from that letter any
identifying information, These letters
waere judged and, based upon the letter
submitted, the winner was selected and
then named at the luncheon. Stivender
was chosen based upon a letter nominai-
ing him by his secretary, Charlene Clif-
tan, who has worked with him for 30
years,

Stivender has been a practicing at-
torney (n Gadscen for 35 years, He is
married to the former Stella Walker and
the father of four children. His parents
were Dr and Mrs. James C, Stivender, 5r.

He is a member of the law firm of In-
zer, Suttle, Swann & Stivender, and a

Stivendler

member of the Etowah Counly Bar Asso-
ciation, the Alabama State Bar and the
American Bar Association, He is a former
Cadsden Municipal Judge and assistant
district attorney, He is a Trustee of Sam-
ford University, past president of the
Gadsden Kiwanis Club, past president of
the Etowah County Bar Association, past
chairman of the Etowah County Red
Cross Chapter, past captain of the Gads-
den Quarterback Club and past chair-
man of the board of deacons, First Bap-
tist Church, and Is an active member of
First Baptist Church and a teacher of the
men's Sunday school ¢lass,

Albritton and Harwood honored

W. Harold Albrittan, 111, of Andalusia
and R, Bernard Harwood, Jr., of Tusca-
lonsa were inducted recently inlo the
American College of Trial Lawyers,

Albrittan, of the firm of Albrittons,
Givhan & Clifton, is a 1960 graduate of
the Unliversity of Alabama School of Law,
He is a member of both the Practice &
Procedure Section and the Litigation Sec-
tion of the state bar and serves as chair-
man of the Supreme Court Liaison Come
mittee, Albritton alsa is a member of the
board of bar commissianers, representing
the 22nd Circuit, and the Proposed Ju-
dictal Building Task Force.

Harwaad is a partner with Rosen, Har-
wood, Cook & Sledge. He graduated

Albritton

Harwood

from the University of Alabama School
of Law in 1963,

He iz a member of the Alabama Law
Institute’s Alabama Uniform Arbitration
Committee and the Alabama Supreme
Court's Standing Committee on Alabama
Rules of Appellate Procedure and the Ad-
visary Committee on Municipal Courts,

judges overloaded

Judges of the Alabama Court of
Criminal Appeals have contended with
a 117.3 percent increase in their caseload,
but there has been no increase in the
membership of the court since 1971, (By
Act No. 75, Acts of Alabama 1971, the
legislature created a five-judge court.)

These were the lindings of a seven-year
stirvey summary by Judge Jobn C. Tyson,
I, of the court of criminal appeals,

During the perlod examined, three
judges retired, ane died and one me-
signed.

Other than the hiring of two staff at-
torneys in 1982, no additional judges
have been named to ease the warkload,
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Attorney Liability Under the Fair
Debt Collection Practices Act

by William S. Shulman

Lawyers whose practices include the
regular collection of consumer debts
now are covered by the Fair Debt Col-
lection Practices Act (FDCPA), 15 ULSC
§1692, et. seq. Even attorneys whose col-
lection activities are only a small part of
their practice may be considered “debt
collectors” as defined by the federal law.
This piece of consumer legisiation was
passed In 1977 and aimed at regulating
collection agencies 1o curail abusive col-
lection practices against consumers, Pub-
lie Law 99-361 amended the act in july
1986 1o remove the exemption for law-
vers from the delinition of “debt collect-
ors” The effect of this small change will
have a significant impact upon attorneys
and create new problems for many,

Summary of the Law

The acl applies 1o any “person who
regularly collects or attempts o collect,
directly or indirectly, [consumer] debts
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owed or due or asserled to he owed or
due another” 15 LLS.C. §1692(a)(6) This
includes attorneys. Even though the act
does not define “regularly” most lawyers
should assume that any collection of
consumer debls is covered by the act.
The legislative history of this amendment
indicates that any attorney who handles
more than a handful of consumer collec-
tion cases will come within the confines
of the FDCPA. Thus, even those attorneys
who collecl consumer debts on an oc-
casional basis, or the firms which may
collect debts only incidental to the gen-
eral practice of law, are covered,

The term “debt” is defined in the acl
as “any abligation or alleged abligation
of a consumet to pay money arsing out
of a transaction in which the money,
property, insurance, or services which
are the subject of the ransaction are
primarily for personal, family, or house-
hold purposes, whethe: or not such ob-

ligation has been reduced to judgment!”
15 LLSC, §1692a(5)

The definition calls for interpretation
of the word “primarily” Presumably, that
would mean thal it was lor more than
one-hali of the purpose of the obligation,
Additionally, the attorney must look to
the purpose tor which the obligation was
incurred, Thus, while the obvious type
of consumer abligations (cansumer retail
contracts, installment loans, credit cards,
certain  services and purchases) are
covered, other obligations may be trickier
1o categorize. Debts which arise outl of
business obligations are not covered,
However, if someone is investing their
money for personal purposes, such as an
individual who invests ir the futures
market, the distinction mav grow {uzzy.
If that same person is sued later by the
investrment firm for failure to pay after a
margin call has been made, a determina-
tion must be made as 1o whether the

transaction was primarily a personal in-
vesiment or a business investment,

The act also covers other areas that will
cause attorneys to change their method
ol collection practice, The FDCPA in-
Cludes venue provisions which in certain
instances are different from those provid-
ed in the Alabama Rules of Civil Proce-
dure, Further, certain communications
with third parties now are limited and
raise special issues within the context of
discovery procedures,

The act also requires the lawyer 10 send
specific information  along with, or
within five days after, the lawyer's initial
“communication” with the consumer,
New restrictions are placed on the lawyer
with respect 1o certain oral and written
communications with or about the deht-
or. The act also restricts certain practices,
such as the receipt of postdated checks.

Finally, the attorney now may be sub-
Ject to statutory liability. The act provides
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that lawsuits may be biought by the Fed-
eral Trade Commission and by individual
consumers acting, alone or as a class ac-
tion, and further provides that damages,
attorney's tees and court costs may be
awarded against the violating “debt col-
lector” which includes an attorney col-
lecting a debt cgainst a consumer.

This act not only creates new attormey
liability, but poses new ethical problems
as well, However, the scope of this arti-
cle will be himited 1o the prablems of in-
terpretation of certaln sections of the acl
and those provisions which will have the
Must IMpact on allomeys ¢ngaging in
collections.

Notice and validation of debt

The portion of the act with which most
lawyers have interpretation problems is
lowund In Section 16924, Since Altorneys
are now included within the definition
ol a “debt collector” they must comply
with this section which provides as
o) lows;

) Wittin tive elays after the inifial
COMMLIHCIIaN with a consumer n
connechion with the collection of
anty debit, o debt collector shall,
unbess the following information is
contained in the inital commuoni
cation or the comsumer has paid the
deds, send the consumer 3 wiitien
NOHCE ConLning:

i the amount ol the debt:

(2 the name ol the creditor o
whiarm the debn s owed:

(3 statement that unless the
cansumer within thiny days
alter recoipl of the notice, dis
putes the validity of the del,
ar any portion thereol, the
debt will be assumed 10 he
valid by the debt collector:

G o statement that H the con-

aumert notilies the debt ol
lector i owriting within the
thirty-tlay period that the dela,
or any potion thereol, is dis
puted, the deln collector will
ohtain venfication ol the
debi ot a copy ol a pudpgment
aaninat the constmer and a
copy o such werification of
judgment will b maihied 10
the consumer by the doels col-
lewtior; and
d skatement that, upon he
consumers wrillen  request
within the thiny-day period,
the: ety collecton will prowidee
thix consumer with the name
and address of the anginal
creditor if different rom the
current creditor

{5
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) 3 the consumer notilies the debt
collector in weting within the thiry-
day period described n subsection
ta) ol this section that the debt, ar
any portion thereal, s disputed, or
that the consumer requests  the
name anel address of the original
crediton, the debt colloctar shall
cease collection of the delt, or any
disputed pontion thereol, until the
debit collector altans venlication of
the debt or g copy of a judgmoent,
or the name and ackdress of the ori-
winal creditor, and a copy ol such
verification ol judament, or name
aidl address of the onginal creditor,
s mailed 1o the consumer by the
delst collector

) The tailute of 5 consumer o dispute

the valichity of o debt under this sec
tion may not be construed by any
court as an adlmission f halslity by
the consumer

The thieshold interpretation problem
involves the word “communication” The
term is delined in the act to mean “the
conveving of information regarding a
debt directly or indirectly 10 any person
through any medium.” 15 US.C,
§1692a02) In a litgation context, the
notice and validation may be required if
the complaint is the initial communica-
I10on,

The Federal Trade Commission has
published its non-binding proposed of-
hical staff commentary to the act tound
at 51 Fed. Reg, 8019, er. seq. It states
that “a debt collectors institution of form-
al legal action against a consumer is not
A ‘communication in connection with the
collection of any debt’ and thus does noi
conler §809 [§1092k] notice-and-
validation nghts on the consuroes” 51
Fed. Reg. a1 8028  While the commaen-
tary seems lagical, at least one anicle has
criticized that view, See, NCIC Reports,
Vol, 5 (SeptembedOctaber, 1986}, Obvi-
ously, a greal dead of information is con-
veyed by a complaint, and therelere it
could be considered a “communication
Further, there is hittle guestion that in.
shituhing a suit 1s “in connechon with the
collecuon ol any debt”

o interpret a “communication’ to in-
Cludde a lawsuit would imply that a con-
sumer could halt the processing ol a
complaint under §1692¢(c), which states
as lotlows:

) Ceasmy commurcaliin—I1 & g on

simner notiied & debt collector in

wiling thal the Cconsumen ietises to
pay A debn o that the cansumer

wishes the debt collecior 1o cease
lurther communication with the
consurmer, the debt collecior shall
not commumnicate further with the
cansumer with respect ta such delbt,
Usoept:

{1 1o advise the consumer thal
the debt colleciors further of-
fons are being lemmnated:

() 1o nobiy the consumer that
the debt collector or crecitar
may invoke apecilied remo-
dies which ordinatily are in-
vioked by such debt collector
or creditor, o

—_

(3 where applicable to notity the

consumer thal the debt col
lecton or creclitor intends o in
voke a specilied mmedy.

It such netice from the consumer is
made by matil, notification shall be com-
plete upon receipl.

It 1s not consistent with other sections
ol the FDCPA 10 interpret a lawsuit to he
4 communication. First, it would pre-
sume that a consumer would have the ul-
timate right to prevent a suit from being
laken to judgment, and secondly,
§1692(c)(3) allows a debt collector 1o
natity the consumer that he intends 1o
ivoke a specified remedy, which couled
be imphed or interpreted to mean a
lnwsiiit, among other remedieos, Until the
courts rule on this issue, i will remain
tertile ground for litigation and potential
Latyility,

One way to avoid the problem may be
to send a demand letter with the required
notice provisions. Howeve, contain proeb-
lems are posed by a demand letter con-
tning such a notice and the subseguent
filing of a complaint, For example, is an
attorney required o wait 30 days after
sending o demand letter belote initiating
suitt There is no doubt thal a consumer
may be contused alter ro cving a nolice
inclicating that he has 30 days to dispute
a debt, only to find out that a Lwsuit has
been filed against him witan the 30-day
time penodd, IF has been suggested that
such a practice that is confusing to con-
simers may be held 1o be an unfair tade
practice on that hasis alone, Bingham,
“When Lawyers Act as Debt Collectors,”
tegal Times, September 29 1986 The
FIC proposed commentary indicates that
“a debt callector need not cease normal
collection activities within the consum-
er's 30clay period to give nolice of a dis
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pute until he receives a notice from the
consumer” Further, an FTC staff attorney
suggested 1o the author that the lawyer
could insert in his demand notice letters
a provision to the effect that the FDCPA
does not preclude institution of any legal
action prior to the expiration of the
30-day period mentioned in the letter,

Another possible solution is to include
the infarmation required by §1692g(b) in
the complaint, along with a vernification
altached to the complaint and the name
and address of the original creditor, if dif-
ferent from the client, This is already the
practice in many instances where a suit
is being filed based on an itemized veri-
lied account, Since a Mini-Code affidavil
is required anyway, the attorney simply
may wish to make sure the affidavit con-
tains the information required by
§1692g(h). By doing so, the argument can
be made that if the lawsulit is considered
to be the initial communication, the con-
sumer is receiving all that he would have
been entitled to receive in the event the
first communication had been in a form
other than a lawsuil and the consumer
had exercised his rights under §1692g(b).

Il the courts or the FTC (through a
formal advisory apinion of the commis-
sion) decide a lawsuit is a communica.
tion under the act, the attorney may be
faced with other problems when repre-
senting a chent seeking a prejudgment
remedy. For example, il the attorney
sends the debtor a letter in order to com-
ply with the 30-day notice proviston prior
1o a prejudgment attachment, the con-
sumer may decide to leave town prior 1o
the expiration of the 30 days, taking the
collateral with him and hindering the ef-
forts ol the creditor 10 repassess the
goods, Further problems can result if a
tenant who is in default receives the ten-
day notice required for an unlawful de-
tainer and also is advised he has 30 days
1o dispute the debt, Certainly, there is no
reason why the written notice required
by §1692g(a) coud not be included with
the ten-day notice to terminate the lease
or the notice requiring the tenant o va-
cate the premises, bul the seemingly con-
flicting time requirements are likely to
cause confusion,

For atloreys representing clients seck-
ing to foreclose residential mortgages,
the notice requirement could be includ-
od in the acceleration letter the attorney
sends 1o the mortgagor. I the attorney

The Alabama Lawyer

begins publication for foreclosure within
10 days of the notice, it is unciear wheth-
er the consumer may cause the publica-
tion to cease by making a request under
§1692g(b) which says in part that, “if the
consumer notifies the debt callector in
writing within the thirty<lay period
. .. that the debt is cisputed | | the debt
collector shall cease collection of the
debt,..”

Since there is no “good faith” require-
ment under the act required of the con-
sumer, such a request for information on
a “disputed” debt possibly could inter-
rupt the foreclosure process and buy time
for the mortgagor. Likewise, the same
problem can arise where a consumer
makes the same request in those instanc:
es where the required nolice is sent
along with a demand letter, with suit be-
ing filed prior to the expiration of the 30
days, Since the debt collector must cease
collection of the debt upon receiving a
written request or notice of dispute from
the consumer, a default judgment which
is entered prior to the debt collector’s
sending a verification of the debt to the
consumer may be invalid. Attorneys

should have some type of “red flag” built
into their collection procedure to avoid
an inadvertent default judgment from be-
ing taken under these circumstances
which could lead to liability under the
FDCPA,

As previously stated, §1692g requires
the dett collector 1o obtain a verification
of the debt, or a copy of the judgment,
upon the written request by the con-
sumer, The act does not define the word
“verification” It is defined in Black’s Law
Dictionary as a “confirmation of correct-
ness, truth, or authenticity by affidavit,
vath, or deposition.” The safe course to
follaw would be to assurme that verifica-
tion should be made under oath. How-
ever, a copy of the note or statement of
the account detailing the amounts due
could qualify. A certified copy of a judg-
ment should be sufficient. One article
has suggested that, by including a verifi-
cation ol the debt with the initial com-
munication letter, the collection lawver
can stop or render mool any implied
J0-clay waiting period. Presumably, the
same could be said for the attorney who
attaches a verification to the complaint
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as previously noted, However, this has
not yet been determined by a court
or through a formal advisory opinion of
the FTC. T. Bingham and G. Bonenberger,
“Attarney Liability” The National Law
Journal, October 27, 1986

Finally, the FTC commentary indicates
that the act impeses no requirements as
ta form, sequence, location or type size
of the notice. However, an illegible notice
does not comply with this provision, 51
Fed. Reg, at B028 One court has held that
the validation notice required by the
FDCPA was not improper in form and
wording because it was placed on the
back of a form debt collection letter or
because it had no reference on the front
of the letter to efer the debtor to the
reverse side, Blackwell v, Professional
Business Services of Georgia, Inc, 526
FSupp. 535 (N.D. Ga. 1981 However, {or
anather opinion embracing an opposite
view, see Ost v, Collection Bureau, Inc.,
493 ESupp. 701 (D NLD. 1980). In addl-
tion, for those collection attorneys who
may make the initial contact with & con-
sumer by telephone rather than through
a written notice, the proposed FTC com-
mentary indicates that the debt collect
or may make the disclosures orally at that
time and he need not send a written no-
tice. 51 Fed. Reg at 8028

Third-party contacts

Perhaps the most surprising provision
of the FDCPA and the most restrictive is
£1692¢ regarding communication with
the consumer. Basically, subsection (a)
states that the debt collector may not
communicate with the consumer (11 al
any unustial time or place which is
known to be inconvenient to the con-
sumer, (2) if the consumer is represented
by an atterney with respect to the debt,
contact must be made with that attormey
and (3) the consumer may not he con-
tacted at his place of employment if the
debt collector knows ar has reason o
know that the consumer’s employer pro-
hibits such communications.

This may pose serious problems il the
courts determine that a lawsuit is a com-
munication under the act. For example,
the debtor often is served with legal pro-
cess al work. If a suit 1s considered to be
a communication, it is unclear whether
the attorney mus! take additional steps
to determine whether the employer pro-
hibits its employees from receiving such
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communications, i.e., lawsuits, For pur-
poses of §1692¢, the definition of & “con-
sumer” also includes the consumer’s
spouse, parent, guardian, executor or
administrator.

As referred to above, §1692¢(¢) further
restricts communications between a debt
collector and the consumer after the con-
sumer sends written notice that he refus-
es 1o pay the debt, Does this mean the
suit cannot be filed if the attorney re-
ceives a wrilten nodice of a dispute!
There is a strong argument 1o the effect
that §1692¢(c) does not prohibit a lawsuit
from being filed after the collection al-
torney receives such written notice from
a cansumer, Indeed, since the debt col-
lector may notify the consumer that he
intends to "invoke a specified remedy”
it seems implicit that lor an attorney col-
lector this would mean a lawsuit. Any
ather reading of the section would be |l-
logical when reading the act as a whole.

Section 1692c(b) has far-reaching con-
sequences and states as Tollows:

“Without the prior consent of the con-
sumer , , . or the permission of a coun
of competent jurisdiction, or as
reasonably necessary 1o effeciuate g
pastiudgment judicial remedy, a deln
collector may nol communicale, in
connection with the collection af any
debt, with any perscn other than the
consumes, his attomey . . . the crxditor,
the attorney of the creditor, ar thee at-
torney of the debt collector”

For an extreme example, those attorneys
who receive consumer collection cases
from collection agencies conceivably
could be prohibited from communicat-
ing with the collection agent regarding
the collection of the debt, since the col-
lection agency is neither the creditor nor
one of the other exceptions listed.
Even maore disturbing, however, is the
potential limitation on formal discovery
and informal comversations with witness-
s, For example, Il the attorney Is collect-
ing & debt for a bank and wishes to speak
ter a tormer employee of the bank regard-
ing circumstances surrounding the exe-
cution of a loan document (where the
debtor may be raising the defense that
it is not his signature], the communica-
tion would appear to be prohibited un-
loss permission first was obtained from
the consumer or the court prior o dis-
cussing the case with the witness, Such
a ramification seems absurd and only
acts as a roadblock for attorneys to prop-
erly prepare cases for their clients. Cer-

tainly, permission may be obtained from
a court, but the extra steps seem an waste
ol effort,

Section 1692c(b) can invoke a myriad
of other problems for the attormey. For ex-
ample, it is unclear whether the act pro-
hibits a communication which is initiat-
ed by the third party rather than the debt
collector. Suppose an attomey represents
a second montgagee who is foreclosing
a residential monigage. Can the attorney
contact the first mortgagee to determine
a payoll amount? Is such a communica-
tion made in connection with the collec-
tion of a debt? It would nat appear to (il
within the exclusion of effectuating a
pastjudgment judicial remedy. Obvious-
ly, the fact situations may be unlimited,
Simply pul, attorneys should beware!

Venue requirements

When an attorney brings a legal action
ta enforce an interest in real property se-
curing the consumer’s obligation, §1692j
states it may be initiated anly in the ju-
dicial disteict in which the real property
is located, Further, if the action does not
involve real property, the suil must be
brought only in the judicial district in
which the consumer signed the contract
sued upon or in which the consumer re-
sides at the commencement ol the
actian,

This s a significant departure from
Rule 82 of the Alabama Rules of Civil
Procedure which provides that an action
against a resident individual “must be
brought in the county where the defend-
ant or any material defendant resides al
the commencement of the action . ..
Since a debt collector may sue only
where the consumer lives or where the
consumer signed the cantract, the attor-
ney collector may not be able to join a
maker and a cossigner of a promissory
note as defendants 1o a suit filed in the
district of the maker's residence, unless
the co-signer also lives there or signed
the contract there,

Further, the proposed FTC commentary
indicates where services were provided
pursuant to an oral agreement, the deht
collector may sue only where the con-
sumer resides and not where the services
were performed GF that is different from
the consumer's residence). 51 Fed, Reg.
al BO2B  This pravision changes existing
Alabama venue procedure as found in
§6-3-3, Code of Alabama (1975) which
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states that in actions for work and labor
done or breaches of contracts or cove-
nants as to easements or rights-of-way, the
action may be commenced in the coun-
ty in which the work was done or the
land is situated.,

Civil liability of attorneys

The FDCPA imposes civil liability in
the form of actual damages, discretionary
penalties, costs and allorney's fees. A
lawsuit for violation of the act may be
brought by the FTC or individual con-
sumers acting alone or as a class, Sec-
tion 1692k(@)(2)(A) entitles an individual
consumer 1o actual damages, plus statu-
tory damages not exceeding $1,000.
In the event of a class action, the max-
imum statutory damages are limited to
the lesser of $500,000 or 1 percent of the
net worth of the debt collector, plus ac-
tual damages, atlorney’s fees and costs,

itis further provided that an action 1o
enforce any llabi'ity created by the sub-
chapter may be brought within one year
from the date on which the violation oc-
curs. Also, a party may act in reliance on
a formal advisory opinion of the commis-
sion pursuant to 16 CFR §§1.1-14, without
risk of civil liability. The proposed staff
commentary paints out this protection
does not extend to reliance on said pro-
posed commentary or other informal staff
interpretations, 51 Fed, Reg. at 8029

Miscellaneous provisions and pitfalls

Other provisions of the FDCPA may
apply to an attorney’s efforts to collect a
consumer debt. Attorneys who employ
skip tracers or initiate skip tracing activity
within their office should be aware of
§1692b relating to debt callectors com-
municating with persons ather than the
consumer for the purpose of acquiring
Incatlon information, Specific require-
ments are placed on those seeking loca
tion infarmation,

Sixteen different examples of false or
misleading representations prohibited by
the act are found at §1692e, One of the
examples considered a violation of the
act is “the threal to take any action that
cannol legally be taken or that is not in-
tended to be taken” (emphasis added),
The proposed commentary indicates that
a debt collector’s implication, as well as
a direct statement, of planned legal ac-
tion may be an unlawlul deception if not
actually intended, Lack of intent may be
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inferred when the amount of the debt is
so small as to make the action 1otally
unfeasible or when the debt collector is
unable to take the action because the
creditor has not authorized him to do so.
51 Fed. Reg. at 8026

Subsection 11 of §1692e states it is a
violation to fail o disclose “clearly in all
communications made to collect a debt
or to obtain information aboul a con-
sumer, that the debt collector is attemp-
ling 1o collect a debt and that any infor-
mation obtained will be used for that
purpose” This may imply that such types
of disclosures must be included in the
complaint or other pleadings,

The use of any false representation or
deceptive means to collect a debt is
another prohibition under §1692e, Ex-
amples found in the proposed commen-
tary show that it is consldered a false
statement or implication when a deks
collector states or implies he has
counseled the creditor to sue when he
has not. Since some clients simply want
a demand letter to be sent without any
intention of filing suit, a false implication
or statement in the letter that suit will be
liled may be considered a violation.

A statement by the attorney that the en-
tire amount is due when there is no ac-
celeration clause, or that no partial
payments will be accepted when the at-
torney is, in fact, authorized to accept
them, are other examples of violations,
Before an attorney sends a demand let-
ter on a promissory note, it would be
wise (o verify that it has an acceleration
clause or the act may be unwittingly
violated,

Those attorneys who are an in-house
counsel or employees of a party covered
by the definition of a debt collector may

not send a consumer an “attorney-at-law”
letterhead without referring to his em-
ployer. To do otherwise would imply
falsely to the consumer that the debt col-
lector had retained a private attorney to
bring suit on the account, 51 Fed. Reg.
al 8026

Section 1692f prohibits the acceptance
by an attorney of any check postdated by
mote than five days unless the debtor is
notified in writing of when the attorney
intends to deposit the check. Notice
must be given between three and ten
business days before the check is
deposited,

If a consumer owes multiple debts and
makes a single payment to the attorney,
the payment must not be applied to any
debt which is disputed by the consumer
and the attorney shall apply the payment
in accordance with the consumer’s direc-
tions, §1692h

Conclusion

When the Fair Debt Collection Prac-
tices Act was enacted in 1977, it was not
intended to apply to attorreys collecting
debts on behalfl of their clients. With the
recent amendment deleting the exemp-
tion for attorneys, lawyers whose prac-
tices include the collection of consumer
debts now face new restrictions and po-
tential liability. Further amendments are
urgently needed to clarlfy the ambigui-
ties existing in the law's present form, As
it now stands, attormeys must change the
ways in which they previously collected
debts. Greater care must be utilized, and
office staff who assist in debt collection
should be made aware of the new restric-
tions, Until the law is amended further,
the floodgates of litigaion may be
open, -]

William 5. Shulman is a partner in the
firm of Feibelman, Shulman & Terry in
Mobile, and received his undergricuate
and law degrees from the University of
Alabama,
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Antenuptial Agreements
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by Herndon Inge, |r.

Antenuptial or premarital agreements
are becoming increasingly popular by
couples contemplating marriage. Those
who have been married previously and
have considerable property wish to con-
trol its disposition. No longer are
antenuptial agreements only for an af-
fluent prospective spouse who is uncer-
tain whether the forthcoming marriage
will last or who questions the equity of
conferring a statutory share of the estate
on the surviving spouse when there are
other deserving objects of his bounty.
Many couples who have been married
hefore who have children by previous
marriages can provide both spouses and
their children with the assurance that a
later marriage can be entered into with
an agreement cancerning the disposition
of the property of each spouse.

In this country where marriage is the
culmination of romantic love, prenuptial
property agreements are not standard
marital equipment. Traditionally the par-
lies to marriage, except In isolated in-
stances, entered into the bliss of marriage
without a thought of their assets, the fact
that the marriage may fail or that current
laws confer a statutory share of each
spouse’s eslate on the survivor. The old
rules have heen abolished by statute In
most states, including Alabama,

Alabama sanctions antenuptial or
premarital agreements, Barnhill v, Barn-
hill, 386 S0.2d 749 AlaCiv.App. (1980)
To be valid an agreement anticipates that
there is no legal impediment to the pro-
posed marriage, it is relevant to the par-
ticular marriage, the consideration is ade-
quate, or in the alternative, there is full
and fair disclosure, the form is correct,
there is mutual consent and that the par-
ties are competent, Independent legal
counsel is a requirement, although this
may be waived if there is a full and com-
plete disclosure by each of the parties
and the consideration is adequate and
fair.

An antenuptial agreement must be in
writing and entered into freely,

May 1987




understandably and without fraud by
persons legally competent to contract,
The provisions of such agreement must
be just and reasonable. The confidential
relationship which generally, though not
always, is deemed to exist between the
prospective husband and wife requires
the utmost good faith and a high degree
of fairness, Marriage, or an agreement or
promise of marriage, is a valuable con-
sideration sufficient to support an
antenuptial  contract.  Simply  stated,
premarital agreements between parties
contemplating marriage are defined as
agreements between prospective spouses
made in contemplation of marriage and
to be effective upon marriage,

The requirement that the agreement
must be in writing is to comply with the
Statute of Frauds, Section 8-9-2, Code of
Alabama (1975), provides that promises
made in consideration of marriage must
be in writing and signed by the pany to
be charged. This provision is in most
statutes of frauds because of the risk of
hasty and ill-comsidered promises when
marriage is contemplated, The require-
ment of a writing presumably would
recuce these risks, If the consideration for
an antenuptial contract is either wholly
or in part the marriage of the parties, it
is unenforceable unless in writing.

In Barnhill the coun held that antenup-
tial agreements are valid, and a study of
the related cases gives ample precedent
for the lawyer preparing one, However,
courts may be called upon to scrutinize
such agreements to determine whether
they are just and reasonable, An antenup-
tial agreement will be held valid as just
and reasonable if the party seeking to
uphold the agreement can show certain
conditions have been met, If the husband
is relying on the agreement, he has the
burden o show that the consideration
was adequate and the entire transaction
was fair, just and equitable from the
other’s point of view or that the agree-
ment was fully and voluntarily entered
inta by the other with competent in-
dependent advice or the opportunity to
consult with independent counsel and
full knowledge of her interest in the
estate and its approximate value, Meeting
the requirements of either of these tests
is sufficient to give effect 10 an antenup-
tial agreement.

In Allison v. Stevens, 269 Ala, 288, 112
So0.2d 451 (1959), the court held:
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“It is clear that an antenuptial agree-
ment of one party 1o release rights and
interests in the estate of the other par-
ty in consideration of marriage or sup-
ponted by other valuable consideration
is enforceable in equity, Because of the
confidential relaticnship of the two par-
ties, such contracts are scrulinized by
the courls to determine their justice
and reasonableness, Where an
antenuptial agreement is asserted as
barring the wife's share in the estate of
her husband, the husband or his
ropresentatives has the burden of showe
ing that the consideration was ade-
quate and that the entire transaction
was fain just and equitable from the
wife's point of view or that the agree-
ment was freely and voluntarily entered
into by the wife with competent in-
dependent advice and full knowledge
of her interest in the estate and its ap-
proximate value, Merchants” Nat. Bank
v, Mubbard, 222 Ala, 518, 133 So. 723,
74 A LR, 646; Norrell v, Thompson,
252 Ala, 603, 42 Sa.2d 461; Collier v.
Tatumn, 230 Ala. 218, 160 50, 530; 174
Am Jur, Dower § 172; 26 Amjur,, Hus-
band and Wiie §8§ 282, 288; 41 CJ.S
Hushand and Wife § 80; 27 AL.R.2d
#83"

Though antenuptial agreements are
valid in Alabama they have been held to
be invalid and not binding on the par-
ties in the event of a divorce if the agree-
ment was unfair to the wife. Reynolds v.
Reynolds, 376 S0.2d, 732 AlaCiv.App.
(1979) Therefore, the preparer of an
antenuptial agreement should make sure
it is fair and just in the light of the scrutiny
that a court may give it. In Alabama, trial
courts have wide discretion in making a
property division or awarding alimony,
This discretion is, of course, 10 be exer-
cised in a judicial and not arbitrary man-
ner and subject to review on appeal, The
holding must not necessarily be equal

but it must be equitable. Therefore, the
terms of an antenuptial agreement settling
matters in the event of a divorce must
be carefully and studiously prepared to
insure it is sustained if challenged,

Husbands in Alabama now can dissent
from the wills of their wives and the sur-
viving spouse to homestead allowance,
exempl property or family allowance and
may elect to waive these rights either
before or after marriage. The provisions
in the antenuptial agreement concerning
these matters should be given careful
consideration,

When either or both parties have been
married previously and acquired assets
during that marriage they may wish 1o
see the assets go to the children of the
first marriage. This desire can be
achieved by having the second spouse
walve all statutory rights 1o share in the
other spouse’s estate in a premarital con-
tract. Section 43-8-72, Code of Alabama
(1975) provides that:

“The right of election of a surviving
spouse and the rights of the surviving
spouse to homestead allowance, ex-
empt property and family allowance, or
ary of them, may be walved, wholly or
partially, before or after marriage, by a
wrilten conlract, agreement O a waiver
signed by the party waiving after fair
disclosure. Unless it provides (o the
contrary, a waiver of ‘all rights' (or
equivalent language) in the propery or
estale ol a presenl Or prospective
spouse . . . is a walver of all rights to
evlective share, hamestead allowance,
exempt property and family allowance
by each spouse in the property of the
other at death and a renunciation by
each of all benefits which would other-
wise pass 1o him from the other by in-
testate succession or by virue of the
provisions of any will executed before
the waiver or property settlement.”

Herndon iInge, Jrn, received his
undergraduate and law degrees from the
University of Alabama. He is a partner
in the Mobile firm of Inge, McMillan,
Adams & ledyard, and served as presi.
dent of the Mobile Bar Association in
1978,
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Essential parts of the agreement

The antenuptial agreement, of course,
must be in writing and signed by the par-
ties. There must be a full and fair disclo-
sure that contains sufficient financial data
giving the other party full knowledge of
his or her interest in the estate and its ap-
proximate value. Barnhill v. Barnhill,
supra In addition there must be suffi-
cient consideration. The impending mar-
riage between the parties can satisfy the
requirement of consideration for the pro-
posed agreement. McDonald v
MeDonald, 215 Ala, 179, 110 So. 291
(1928); Allison v Stevens, supra Since
the parties occupy a confidential relation-
ship, each spouse should receive com-
petent independent advice. Norrell v,
Thompson, 252 Ala. 603, 42 50.2d 461
(1949) An attorney should not attempt to
mediate an antenuptial agreement or in
any way undertake to represent both par-
lies. IT & party refuses to oblain represen-
tation, then it should be noted clearly in
the agreement that the party was en-
couraged to gel representation and
knowingly and willfully waived his or her
right to be represented.

Adequate time is required to represent
a client in the preparation of an antenup-
tial agreement. If an individual consults
the lawyer two weeks or less prior to the
proposed marriage, there may not be suf-
ficient time to adequately put together
an agreement, It 15 nol wise 1o try to
prepare an agreemenl on very shopt
notice and hope that ultimately it will
survive a challenge. You must weigh the
question of whether it is more upsetting
to tell people they have to cancel their
wedding plans or have a client come
back several years later with an agree-
ment that now is under attack, {t may
look weak because there was not ade-
guate lime 1o negotiate free of pressure
or duress,

The agreement must not be uncon-
stionable. The enforceability of the
agreement, to a large extent, will depend
upon whether it is fair. It is difficult for
an attorney to determine when an agree-
ment becomes unconscionable, The best
method to accomplish this is o try to
prepare an agreement you believe is fair
and reasonable under all the cir
cumstances. Consider how the agree-
ment may look years fram now when a
court is examining it. If vou look at it
through the eyes of a court would you
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think it was unconscionable? If so, it is
back to the drawing board.
Agreements prior 1o marriage must be
entered into voluntarily. Free choice must
not be lacking, and coercion and duress
can affect voluntariness, This is related
directly to the timing question previous-
Iy mentioned. An agreement could be
hurriedly entered into and presented to
a future spouse shortly before a wedding
date. Such an attempt at an antenuptial

agreement does not offer much help that
it will be binding in the future.

Conclusion

The lawyer drafting the antenuptial
agreement must be sure there is a full
understanding of the agreement by the
parties. This essentially means all of the
agreements and promises between the
parties are included in the agreement.
There must be nothing outside the scope
of the agreement, The parties must have
had an opportunity to review the final
draft with counsel and have all of their
guestions answered.

Before attempting to prepare an ante-
nuptial agreement the lawyer should
look at the requirements of Section
43-8-72, Code of Alabama (1975), Barn-
hill v. Barnhill and the other cases cited
herein,

ANTENUPTIAL AGREEMENT: SAMPLE

THIS AGREEMENT made this

day of . 19 , by and be-
tween , sometimes

hereinafter referred 1o as husband, and
—, sometimes hereinafter
referred to as wife, both of
—_— ., Alabama,
WITHESSET H:

WHEREAS, the parties to this agree-
ment contemplate entering into the mar-
riage relation with each other, and;

WHEREAS, each of the parties in-
dividually owns certain tangible and in-
tangible property, a list of which is set
out hereinafter in Exhibit “A% the nature
and extent of which has been disclosed
to the other, and each desires that all pro-
perty now owned or hereafter acquired
by either shall be free, for purposes of
testamentary  disposition, divorce or
otherwise, from any claim of the other
that may arise by reason of their con-
templated marriage, other than as set out
herein;

NOW, THEREFORE, in consideration
of the premises and the mutual covenants
herein contained, it is agreed as follows:

1. Both before and after the solem-
nization of the marriage between the par-
ties, each shall separately retain all rights
in his or her own property, whether now
owned ar hereafter acquired, including
all interest, rents and profits which may
accrue or result in any manner from in-
creases in value of present or future
owned property, and each shall have the
absolute and unrestricted right to dispose
of his or her property, free from any claim
that may be made by the other by reason
of their marriage, and with the same ef-
fect as if no marriage had been consum-
mated between them, whether such
dispasition be made by gift, conveyance,
sale, lease; by will or codicil or other
testamentary means; by laws of intestacy;
or otherwise, other than set out in
paragraph 9 hereof,

2. Each party disclaims, waives and
releases all rights and interest (statutory
or otherwise) which either may have or
acquire as surviving spouse in all proper-
ty and estate of the other, including
without limitation:

{a) The right to elect to take against
the will of the other, whether
heretofore or hereafter made:

(b} The right to take a distributive
share in the event of intestacy;

{¢) The right to share in the other's
estate by way of dower, curtesy,
widow's or widower's allowance,
statutory distribution, homestead
or otherwise; and

(d) The right to act as an ad-
ministrator, administratrix, executor
or execlitrix of the ather's estate.

3, Neither party shall have nor make
any claim against the other or against the
property or estate of the other, as spouse
or former spouse, in the event the mar-
riage shall become dissolved for any
reason, other than set out in paragraph
9 hereof.

4, Nothing herein contained shall
prevent either party from making any gift,
devise or bequest by his or her will 10
or for the other party, nar affect the validi-
ty of same.

5. Each of the parties shall have the
snle and absolute right 1o manage, con-
vey by deed or otherwise dispase of, or
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otherwise deal with, any of his or her
property now separately owned or
hereafter separately acquired in any man-
ner whatsoever,

6, Each party shall, upon request of
the other, execute, acknowledge and
deliver any additional instruments that
may be reasonably required to carry the
intention of this agreement into effect, in-
cluding such instruments that may be re-
quired by the laws of any state of jurisdic-
tion, now In effect or hereafter enacted,
which may affect the property rights of
the respective parties as between
themselves or with others, and including
any deeds, mortgages or leases in which
the party upon whom such request is
made shall not incur any liability or
obligation by complying with such
request,

7. Each party has examined the finan-
cial statements attached hereto and
made a part hereof as Exhibit “A”, and has
had the opportunity to question and ex-
amine all  items therein, and
acknowledges that fair disclosure has
been made by the other party as con-
templated under the provisions of Sec-
tion 43-8-72, Code of Alabama (1975}, as
amended, Each certifies that he or she
has had independent and separate
counsel and has been independently ad-
vised and has been given, without limita-
tion, all information requested. Each fur-

8. Except as provided in paragraph 9
hereof, in the event of the death of the
husband or wife or the granting of a final
divorce decree, neither party shall have
any right to any claim against the other
party or his or her estate based on
spousal or marital rights including, but
not limited to maintenance, support, or
praperty settlements, by reasen of or on
account of dissolution of the marriage,
or by reason of death.

9. The other provisions of this agree-
ment to the contrary notwithstanding,
the following provisions shall apply:

(NOTE: All preceding paragraphs
completely nullify all marital and
spousal rights during marriage, in
divorce and after death, The parties
must negotiate any rights to be
preserved and set them forth in this
paragraph.)

A, During the period of marriage,
the hushand shall be obligated to
provide reasonable support for the
wife, taking into consideration the
financial and ecanomic means
available to the husband, etc. (Set
out any other agreements.)

B. In the event of a separation or
divarce, the wife shall have no right
or claim against the husband for
support, alimony, attorney’s fees,
costs of division of property insofar
as such rights may be legally

10. The parties hereto reserve the ah-
solute and unconditional right to alter,
amend or revoke this doecument, in
whaole or in part, at any time and from
lime o time, in writing,

11. This agreement shall be binding
upon and inure to the benefit of the par-
ties hereto and their respective heirs,
executars, administrators, legatees,
devisees, legal representatives and
assigns,

IN WITNESS WHEREOF, the parties
have hereunto set their hands and seals
on the day hereinabove first written,

(SEAL)

(SEAL)

SEPARATE ACKNOWLEDGEMENT
FOR EACH PARTY

CERTIFICATE OF INDEPENDENT
COLINSEL

[r——— , certify
that | prepared this instrument as in-
dependent counsel for my client,
/ and
recommend herhis execution of same,

WITNESS my hand this
day of 19

ther certifies that counsel has advised forfeited or waived, excepl
and informed him or her of the legal el- that,,..{Set out here their
fects of this document, agreement.}) (]
UNITED COMPANIES
FINANCIAL CORPORATION
Here's a lender making 20 year loans with FIXED interest rates, Not variable, FIXED FOR 20 YEARS
Commercial—Investment loands, first mortgages.
Properties: Office bulldings, shopping centers, light industrial, New construction, rehab. properties,
or existing buildings.
Bankers: Wa can provide Forward Commitments, up to one vear in advance, for permanent loans
lo cover your construction loans. We'll enter Buy-Sell Agreements, tool
United Companies Is a one-billion dollar, financial company listed on NASDAQ,
J. Michael Shields, CCIM
Phone: ey ST
(205) 978-0367 Birmingham, AL 35216
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The Due Process Rights of Students in
Public School or College Disciplinary Hearings

by Albert 5. Miles

An attorney may be asked to represent
a student or a public educational institu-
tion in a matter involving a possible stu-
dent misconduct violation, The due pro-
cess clause of the Fourteenth Amend-
ment of the U5, Constitution applies to
public schools as well as public colleges
hecause the requirement of state action
is fulfilled in both instances, and both
public school administrators and their
college counterparts are state officers,
See Nash v. Auburn University, 621 F,
Supp. 948, 955, (M.D. Ala.1985). The fol-
lowing is a review of the specific re-
quirements of due process for a public
school or college student in such a dis-
ciplinary situation,

Since the decision of Dixon v. Alabama
State Board of Fducation, 294 F.2d 159
{5th Cir. 1961), public school and coliege
students have been considered by the
courts to have constitutional rights. The
rudimentary rights of due process set
forth in Dixon are that the student receive
notice, a hearing and an explanation
before being suspended or expelled from
a public school. In Dixon, students who
had been expelled without notice or
hearing from the Alabama state college
claimed that thev had a constitutional
right to due process, The court ruled for
the students. The recent decision in Nash
v. Auburn University, 621 F, Supp. 948
(M.D. Ala. 1985), upholding the due pro-
cess used by the University in a dismissal
for cheating, supports Dixon and clarifies
what specific due process rights are due
students,

Il administrators violate the due pro-
cess rights of students, the administrator
and the school or college can be sued
under 42 USC. 1983, See Wood v
Stricklin, 420 ULS 308 (1975). The “ob-
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jective test” of “shou'd have known” of
the due process rights of students is
emerging as more important than the
“sood faith” test since the objective test
was recognized in Harlow v. Fitzgerald,
102 8. Cr. 2727 (1982). A minor can be
represented in a Section 1983 suit by a
guardian ad litem, as has been done for
a sixth grade student who was suspend-

Even if the college
is held to be free
from suit under
the sovereign
immunity doctrine,
the individual
administrator may
be found to be
liable

e, without a hearing for disciplinary
reasons, See Carey v, Piphus, 98 5. CL,
1042, 1045 (1978).

The court may granl severeign immuni-
ty to a college or university, as did the
Alabama Supreme Court In Sarradett v.
University of South Alabama, 484 50.2d
426 (Ala. 1986), but it is nat likely a court
will give sovereign immunity to a school

district. Even if the college is held to be
free from suit under the sovereign im-
munity doctrine, the individual admini-
strator may be found to be liable, as in
Tavior v. Troy State University, 437 50.2d
472 (Ala. 1983). Tavlor held that
sovereign immunity applies to colleges
and universities in Alabama because of
Article 1, Section 14 of the Constitution
of Alabama 1901, but not 1o college ad-
ministrators whao act arbitrarily or outside
their scope of duty, Taylor, at 474, 475.
Mandamus can be ordered to require
such administrators to act, the court held.

In Perez v, Rodriguer Boa, 575 F.2d 21
(Is1 Cir, 1978), all attorney fees and other
costs were ordered to be paid by the Uni-
versity administrator who suspented stu-
dents for disciplinary reasons without a
hearing, while the University was granted
immunity, Il the adminisirator should
have known the due process rights of
students, as set forth in Goss v. lopez, 419
LS. 565 (1975), then he or she can be
held 1o be personally Hable for all costs
which spring from histher violating the
student’s due process rights, Perez held.

In a case recently decided by the Ala-
bama Supreme Court, Prescott v. Pritch-
ett No. 85-935 (Ala. Sup. Ct. March 6,
1987}, the court of ¢civil appeals had up-
held compensatory damages, Including
emotional pain and suffering, agalnst two
officers of a state agency whom the
plaintiff had sued in a Section 1983 ac-
tion. The Alabama Supreme Cour grant-
ed ceriorari 10 consider whether the
court of civil appeals was correct in
holding the petitioners liable under 42
L.S.C. 1983. The court found there was
no evidence of a Section 1983 violation,
and thus found it unnecessary (o address
the issue of whether money damages can
be upheld in a Section 1983 action in
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Alabama, or other issues raised by the
petitioners. Thus, implicitly, the Taylor
precedent, allowing only mandamus and
injunctive actions against individuals
tound to have violated Section 1983, was
upheld.

The terms procedural due process and
substantive due process are used in this
anticle, Procedural due process “contems
plates the rudimentary requirements of
fair play, which includes a fair and open
hearing.” Almon v. Morgan County, 245
Ala. 241, 246, 16 S0.2d 511, 515 (1946)
Substantive due process, or the substance
of the school’s decision being reasona-
ble, is achieved if the decision is not “a
substantial departure from academic
norms)” Regents of The University of
Michigan v. Ewing, 106 5. Ct. 507 {1985)

The following 11 points address the cir-
cumstances in which due process is ap-
plicable in a public school or college stu-
dent disciplinary hearing and, once it is
determined that due process applies, the
specifics of what kind of due process is
owed to students,

1. The general rule is that only students
in public schools and colleges have due
process rights, See Vanlook v. Curran,
489 So.2d 525, 528 (Ala. 1986). The
galeway to the due process clause in the
14th amendment of the LS. Conslitution
is “state action” Since Rendell-Baker v,
Kohn, 457 LS, B30 {1982), “slate action”
has not been construed as a privale
school’s receiving a great amoont of
government suppor, but “state action”
usually applies only 1o students in
public, not private schools. However, in
Vanlook v. Curran, the Alabama
Supreme Count held that while only state
action tnvokes the procedural due pro-
cess clause, il a private school's contract
with the parents or student includes
terms that call for the use of due process,
then the private school must grant the
student due process, This is because the
school included a right to due process
in the terms of the contract, even though
it did not have to.

2. Immediate temporary suspensions
comport with due process where a stu-
dents presence “poses a conlinuing

danger to persons or property or an
ongoing threat of disrupting the academ-
ic process”, and if the necessary notice
and hearing "follow as soon as is prac-
ticable!” Coss v. lopez, at 583 The Coss
decision agrees with the district court’s
guidelines in this case that in such a sus-
pension, a hearing should be held within
72 hours of a student's removal.

3. Less stringent procedural due pro-
cess is required when there is an aca-
demic dismissal, which results from aca-
demic evaluations, than when there is a
cismissal for disciplinary reasons where
facts are questioned, such as for cheating
or non-academic misconduct, The dis-
missal of a student for poor academic
performance comports with the require-
ments of procedural due process if the
student had prior notice of the faculty
dissatisfaction with his performance and
the possibility of dismissal, and the deci-
sion 10 dismiss was careful and deliber-
ate, No formal hearing is required. The
Board of Curators of The University of
Missourl v. Horowitz, 435 U5, 78, B5
(1978)

just as Horowitz spoke to the pro-
cedural due process required in an aca-
demic dismissal, Regents of The Univer-
sity of Michigan v. Ewing, 108 5. C1. 507
(1985), addressed substantive due pro-
cess in academic expulsions. Ewing held
that & student’s substantive due process
rights are not violated, il the academic
dismissal was not “a substantial depar-
ture from academic norms” Ewing at 514

In Habere v. The University of Ala-
bama in Birmingham, BO3 F.2d 1536 (th
Cir. 1986), the courl mentioned both

Horowitz and Ewing and used the pro-
cedural due process standards of
Horowitz and the substantive due pro-
cess standards of Ewing to decide this
academic dismissal case in favor of the
University.

Recently, a case which held that less
formal pre-dismissal procedures are re-
quired where the dismissal was for aca-
demic reasons was denied certlorari by
the LLS, Supreme Court. Mauriello v
University of Medicine and Dentisiry of
New Jersey, 781 F.2d 46 (3d Cir, 1986),
cert. denied, 55 U.S.LW. 3232 (US. Oct,
6, 1986)

4, In disciplinary dismissals, as well as
in academic dismissals, both substantive
and procedural due process are needed,
Substantive due process in a disciplinary
dismissal was considered in Krasnow v,
Virginia Polvtechric Insutute, 414 F
Supp. (WD, Va, 1976). The court held
that the college's use of a rule allowing
for disciplinary penalties for off-campos
violations did not violate a student’s
substantive due process rights, Dixon’s
"rudiments” of notice, hearing and ex-
planation are a good guideline 1o proce-
dural due process. Procedural due pro-
cess refers to the implementation of the
rule’s being fair, The Mathews v Fldridge,
424 LS. 310, 334 {19761, balancing test
applles here. Due process will adapt -
sell to the situation; It Is not rigid, Nash
at 955 makes the point that due process
applies to public high school, undergrad-
uate and gracuate students, and allows
tor variations according to the lype of
student,

Albert 8. Miles is professor, administra-
tian in higher education, at the Univer-
sity of Alabama, where he received his
law degree. He also is a graduste of
Duke University (undergraduate degroe),
Columbia University (master’s), Cornell
University (Ph.(3.) and Harvard Business
School,
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5. Some notice is required in procedur-
al due process in a school or college
disciplinary setting. Nash holds that as
long as the charges and their Implica-
tions are made known before the hear-
ing, the list of witnesses and their expect-
ed testimony can be given to the accused
student at the hearing itself in a case con-
cerning cheating, Notice can be oral or
wrilten, and can be given immediately
before the hearing, Mash at 954 "“The
notice should contain a statement of the
specific charges and grounds.” ixon at
158

6. There usually is no absolute right to
have an attorney present to present the
student’s case in procedural due process,
Nash held, at 957, Auburn University
allowed plaintiffs to have counsel present
during the hearing, but the counsel was
allowed only to advise plaintiffs and was
not permitted to actively participate In
the hearing. The Nash court stated that
Auburn, by allowing plaintiffs to have
counsel present, afforded the plaintiffs
mote due process than the Constitution
requires. Nash cites Gabrilowitz v,
Newman, 582 F2d 100, 104 (Ist Cir.,
1978), to illustrate that this First Circuil
ruling allowed a student to have an at-
tomey present during a schoal disciplin-
ary hearing because the same student
wars involved in o pending separate crim-
inal action. In Gabrilowitz, this unusual
circumstance justified the attorney’s be-
ing present at the hearing. Still, the stu-
dent was allowed to have counsel present
anly in an advisory capacity to lessen the
danger of self-incrimination.

In French v. Bashful, 303 F. Supp. 1333
(E.D. La 1969), the court held that a stu-
dent had a right to have a retained (not
appointed) counsel present at a disciplin-
ary hearing for suspension or expulsion
if the university was represented by a
third-year law student, or someone else
with legal training,

Dixen is silent on the question of legal
representation at student disciplinary
hearings.

7. The rules of a student disciplinary
hearing can be informal. Counsel often

are allowed to students during disciplin-
ary hearings, albeil with restrictions
noled above, and often are reminded of
this quote from Board of Curators v
Horowitz, at 88, "{a} school Is an
academic institution, not a courtraom or
administrative hearing room.”

ln Bovkins v. Fairfield Board of Fduca-
tion, 492 F.2d 697, 701 (5th Cir, 1974), the
court allowed the use of hearsay at a
hearing and noted that laymen in such
a student disciplinary hearing are not
bound by the common law rules of evi-
dence, Aaron v. Alabama State Tenure
Commission, 407 So.2d 136, 138, Ala.
Civ. App. (1981) held, “The thearing)
Board is allowed to admit and consider
evidence of prabative value, even though
it might not be admissible in a court of
law.”

Al the hearing, the student has the right
to present his defense against the charges
and "to produce other oral testimony or
written affidavits of witnesses in his
behalf” Dixan at 159

8. The form and nature of the hearing
cdan I]l‘ hl."fl]r(_' one .l(]ﬂ'lll]ihfr:'ll(]l’ ar a
committee. The “timing and content of
the notice and the nature of the hearing
will depend on appropriate accommaoda-
tion of the competing interests involved!”
Coss v Lopez, 419 US, 565, 579 (1975)
The student has a right to an impartial
tribunal, but Nash states at 957 that “the
law in this circuit is settled that previous
contact with the incident and even with
the initial investigation does nal automa-
tically disqualify one from hearing and
deciding a case in a college disciplinary
proceeding.”

9. No right to cross-examination exists
in a student misconduct hearing, Nash
states at 955. Mash states that the Dixon
standards do not require the opportuni-
ty of cross-examination. Nash notes that
the procedure Auburn University al-
lowed, which was 1o allow the plaintiffs
to ask the adverse withesses questions by
directing their questions through the
chief hearing officer, was more pro-
cedural due process than called for in
Dixon. Nash at 955

10, Students are entitled to an explana-

tion of the results of the hearing and the
implications of the decision. Dixon held
at 159, “If the hearing is not before the
Board (of Education) directly, the results
and findings of the hearing should he
presented in a report open to the stu-
dent's inspection! Wright v Texas
Southern University, 392 F.2d 728, 729
(5th Cir. 1968), held that after the hear-
ing, the findings should be presented to
the student in a report. Also, see French
v. Bashful at 1338,

11. Mo right to an appeal from the deci-
sion of a student hearing is called for, ac-
cording o Nash at 957, "All that due pro-
cess requires is notice and an opportuni-
ty for hearing,” and cites Goss v lopez
at 579, and Dixon at 158159, Thus, Nash,
at 957 concludes regarding the plaintiffs
complaint of no meaningful appeal, that
“this court cannot find a violation of a
non-existent right”

Conclusion

Nash v. Auburn University upholds
Dixon as the law in this circuit concern-
ing due process in student misconduct
hearings, Once a public school or col-
lege student is given what is seen as fair
natice, hearing and explanation for a dis-
ciplinary dismissal, or notice and careful
deliberation by faculty in an academic
dismissal, no further appeal or other pro-
cedures are necessary in order for the ad-
ministrator or school to afford due pro-
cess to the student invalved, Failure to
ohserve the rudiments of due process
when the administrator “knows” or
“should have known” what those rudi-
ments are can subject both the admini-
strator and the school to lahility, under
42 USC, 1983, Thus, an administrator is
well advised to know, publish and follow
due process as set forth in Dixon, Nash
and by the U5, Supreme Court,

It is wise to realize that due process is
not a rigid set of rules, and “fairmess” is
important. Thus, it is a good idea for a
school or college o grant as much due
process as it thinks is allowable, given a
balance between the circumstances, the
educational mission of the school and
the rights of the student, |
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itecent Decisions of the
Alabama Court of Criminal
Appeals

Batson applied in Alabama

CHff v. State, 1 Div. 246 (February
24, 1987), Nickersan v. State, 6 Div.
627 (February 24, 1987), Owes v,
State, 1 Div. 228 (February 24,
1987)—In Batson v. Kentucky, 106
S, CL, 1712 (1986), the supreme court
ruled that a state criminal defendant
could establish a prima facie case ol
tacial discrimination, violative of the
Fourteenth Amendment based upon
the proseculion’s use of peremptory
challénges to strike members of the
defendant’s race from the jury venire,
and that once the defendant had
made the prima facie showing, the
burden shifted to the prosecution to
come forward with race-neutral ex.
planations for those challenges.
Thereafter, the court determined that
the Batson decision was to be retroac-
tively applied. Griffith v. Kentucky,
(No. B5-5221, January 13, 1987)

The Alabama Supreme Court also
determined that the Batson decision
is to be applied retroactively under the
Alabama Constitution. £x Parte
Jackson, (Ms. 84-1112, December 19,
1986) ___ 5o, 2d ____ (Ala. 1986)

Applying Batson retroactively, the
trial court must give the district at-
tomey an oppartunity to come for-
ward with race-neutral explanations
for his use of peremptory strikes. If he
is unable to do so and the trial court
determines that the facts established
a prima facie case of purposeiul
discrimination, a defendant is entitied
to a new trial, See abio Ex Parte Owens
(Ms. B5-1008, January 19, 1987).

Recent Decisions of the
Supreme Court of
Alabama—Civil

Civil procedure ...
Rule 60(b)
folleson, 21 ABR 1620 {January 9,

Recent
ecisions

by John M. Milling, Ir.,
and David B. Byrne, Jr.

1987)—The plaintiti filed this wn ac-
tion, and the defendant filed an an-
swer and motion for summary judg-
ment based upon the pleadings and
an affidavit. The motion was sel for a
hearing. The plaintiff's attorney lled
no counter affidavit and tailed 16 ap-
pear at the hearing, and the court
granted the defendant’s motion. The
plaintiff obtained new counsel and
filed a motion pursuant to Rule 60(b)
(6), ARCPE alleging inadequate repre-
sentation by former counsel, The mo-
tion was overruled and this appeal was
taken, The supreme court affirmed
The coun stated that in ordinary
cases relief will not be accorded on
& complaint of ineffective or incompe-
tent counsel. Reliel may be granted

fohn M. Milling,
Ir. is a8 member oi
the firm of Hill,
Hill, Carter, Fran-
co, Cole & Black in
Montgomery, He
is a graduate of Spring MHill College
and the University of Alabama Schoaol
of Law: Milling coven the civil portion
of the decisions,

David B. Byrne, .,
is a graciuate of the
Uiniversity of Ala-
bama, where he
tecelved hath his
undergraduate and
law degrees. He is a member of the
Mantgomery firm of Robison & Belser
and covers the criminal portion of the
decisions
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only where extraordinary circumstances
exist, as where “the personal problems
or psychological disorders of an attorney
cause him to neglect a case to the extent
that a default or summary judgment is
entered against the unsuspecting client”
It is not enough to point to the mere fact
that one’s attorney was absent from a
scheduled hearing or merely negligent.

Civil procedure . .,

J.N.OV. v. motion for new trial

Luker v. City of Brantley, 21 ABR 1629
(January 9, 19871—In this case, the su-
preme cour seized the opportunity to
discuss the motion for ,N.OV, and the
alternative motion for new trial. The
court noted that there has been some
confusion as to the proper use of these
twi motions, A motion for JNOV, is prop-
erly granted only when the movant
would be entitled to a directed verdict.
On the other hand, a new trial may be
granted merely where the vendict is in-
consistent, contradictory ar where erron-
eous charges are given,

The court also announced a new prac-
tice on post-trial motions, When a trial
court grants a motion for .N.OV,, the ap-
pellate court may then: (1) order entry of
judgment on the verdict; (2) order a new
trial; or, {3) remand the case to the trial
court for reconsideration of the motion
for new trial. Consequently, where an al-
ternative motion for new trial was made
and argued but was not ruled on by the
trial court, the appellate court may ex
mero motu remand the case to the trial
courl with directions 1o reconsider and
rule upon the motian for new trial,

Civil procedure . . .

Rule 56(¢)

Welch v, Houston County Hospital
Board, 21 ABR 1598 (January 2, 1987)—
Mrs. Welch died while a patient at a hos-
pital owned and operated by the Hous-
ton County Hospital Board. Her husband
filed suit alleging that her death was the
result of the hospital's negligent admin-
istration of certain drugs.

The hospital filed its motion for sum-
mary judgment supported by Its admin-
Istrator's answers lo the plaintif's inter-
rogatories, In those answers the admini-
strator listed the drugs given and identi-
fied each physician ordering the drugs.
The trial court also considered the dep-
osition of Dr Smith, ane of the de-
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ceased’s attending physicians, Smith tes-
lified that the deceased received the
medications he ordered and in the ap-
propriate doses. The trial court granted
the defendant's motion for summary
judgment, and the supreme court
reversed,

The court slated that Rule 56(¢), ARCP
requires that evidence in suppont of mo-
tions for summary judgment must be “ad-
missible at trial” That is, the deponent
or the person signing the interrogatory
answers must have “personal knowledge”
of the facts or set forth facts that would
be admissible in evidence, In this case,
the hospital administrator was relying ex-
clusively on the hospital records. How-
ever, neither the medical records nor
certified copies thereof were made ex-
hibits to the interrogatory answers, In
such case, Rule 56(e} requires that sworn
or certified copies of all documents re-
lied upon be attached 1o the interroga-
tory answers. Without the hospital rec-
ords the interrogatory answers are mere
hearsay and inadmissible at trial, Regard-
ing Smith's deposition, the supreme court
found that his opinions were based upon
“a review of the chart” and “interviews
with hospital personnel” and, conse-
quently, his testimony is merely hearsay
because the chart was not made an ex-
hibit to his deposition and there were no
aifidavits or depositions of the various
personnel he interviewed —Smith's expert
opinions were not based upon his exam-
ination of the deceased or any matters
within his personal knowledge,

Contracts . . .
court finds breach of implied prom-
ise not to hinder or delay perfor-
mance by other party establishes
actual breach of contract

Eager Beaver Buick, Inc, v. Burt, 21
ABR 1588 (January 2, 1987)—Burt en-
tered into a 12-month employment con-
tract to act as the defendant’s sales
manager. During the course of the con-
tract, the defendant told Burt to instruct
his salesmen 1o engage in certain illegal
and unlawful acts. Burt refused and the
defendant suggested that he look for
other employment. Eventually, the situa-
tion deteriorated to the point where Burt
resigned, Subsequently, he filed suit
alleging “conspiracy and interference
with a contract” The jury found in favor

of Burt for breach of contract. The su-
preme court affirmed,

Citing Corbin on Contracts, Sections
571 and 947, the court stated that gener-
ally contracting parties impliedly pro-
mise net to hinder, prevent or make bur-
densome the others performance. A
breach of this implied promise may be
construed as an actual breach of the con-
tract, thereby giving the other party a
cause of action on the contract. It is im-
material whether the implied promise is
a fiction of the court or is a justifiable in-
ference of fact. In some cases, the wrong-
ful conduct may be treated as a tort, In
this case, Burt was harassed and antagon-
ized to the point he was no longer able
to perform his job and left with no choice
but to resign. This amounted to an ac-
tual breach of contract.

Torts . . .

Section 339, Restatement (Second)

of Torts, again adopted

Mates v, Mathews, 21 ABR 1233
(November 9, 1986)—A father brought
suit for the wranglul death of his 12-year-
old son which occurred on premises
owned by the defendant and which had
been negligently excavated, leaving large
holes with steep embankments, The de-
fendant filed a motion for summary judg-
ment alleging the child was a trespasser
and, therefore, his only duty was not to
willfully or wantenly injure him or to put
traps or pitfalls in his way, and 1o warn
him of a known danger only after
knowledge of his presence, The trial
court granled the defendant’s motion for
summary judgment, and the plaintiff
appeals.

The supreme court recognized that the
defendant’s motion for summary judg-
ment was based upon what has been
called the “conventional duty” and also
recognlzed Alabama has applied that
theory of liability over the years, The
court, however, stated where trespassers
were children, and the condition is arti-
ficial rather than natural, a more human-
itartan doctrine should be used. There-
fore, the supreme court stated that from
henceforth the duty which an occupier
of property owes to a trespassing child
is set forth in Section 339, Restatement
(Second) of Torts, as follows:

A possessor {(occupien of land s
subject to children trespassing therean
caused by an artificial condition upon
the band if
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“(a) the place where the condition
exisls is one upon which the possessor
kinows or has reason to know that chil-
dren are likely to trespass, and

“(I the: concition is one of which the
possessor knows or has reason to Know
and which he realtzes or should real-
izewill involve an unreasonable risk of
death or serious bodily harm to such
children, and

") the children because of their
youth do not ciscover the condition or
tealize the risk invalved in intermed-
dling with it or in coming within the
area made dangerous by i, and

“tel) the utility 10 the possessor of
maintaining the condition and the
burden of eliminating the danger are
slight as compared with the risk to
children imvolved, and

(e} the possessor fails to exercise
reasonable care to eliminate the danges
or otherwise to protect the children.”
{emphasis supplied)

Recent Decisions of the Supreme
Court of Alabama-Criminal

Motion for continuance—the legal
standard

State v Saranthus, 21 ABR 1189
(November 1986)—Saranthus had six
cases pending against him which were
docketed for trial on May 2, 1984, Ac-
cording to the motion for continuance
filed by the defendant’s attorney, the
district attorney had represented to her
that the state would not try the instant
case on May 2, but would proceed on
three ar four other cases, Defense coun-
sel stated she relied on the district at-
lorney’s representations and prepared for
the other cases, Al a bench conference
an the motion for continuance, the de-
fendant testified he needed time to sub-
poena wo witnesses who would give
evidence tending 10 clear him of the
charge.

The supreme court, speaking through
Justice Almon, reversed the conviction
and set forth the legal standard to be ap-
plied, as follows:

A motion for continuance is addressed
to the discretion of the Count and the
Court's ruling on it will not be dis-
turbed unless there is an abuse of dis-
cretion. Fletcher v State, 291 Ala. 67,
277 So.2 882 (1973). If the lollowing
principles are satisfied, a trial court
shauld grant a motion for continuance
on the ground that a winess ar
evidence is abrent: (1) the expected ev-
idence must be material and compe-
tent; (2) there must be a probability that
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the evidence will be forthcaming, if the
case |5 continued: and (3) the moving
party must have exercised due dili-
gence to secure the evidence, Knowles
v, Blue, 209 Ala, 27, 32, 95 So. 487,
485-86 (1923)"

Applying that standard to the facts of
this case, the trial court's denial of the
continuance was an abuse of discretion.
Justice Almon concluded that the district
attorney's statement that the witnesses
did not exist, standing alone, was not
competent evidence and the trial court
should have accorded it no weight at all.

Prosecutor’s closing argument—the
hint of missing facts

Washington v. State, 21 ABR 1225
(December 1986)—Washington was con-
victed of two offenses of murder and
sentenced to serve two consecutive
99.year terms in prison. The supreme
count granted certiorari to determine
whether the court correctly determined
that certain remarks made by the prose-
cutor during closing argument did not re-
quire reversal.

During summation by the prosecutor,
he stated the tollowing:

[Mr, Copeland]: And there are certain

things, because of our rules that we

cannot present to you, but you heard

Sergeant Williams

Mr, Irby: Your Honor—
Mr, Copeland: —telling you-—

Mr. Irby: — excuse me. At this time,
may | approach the Benchd

pr, Copeland: Well, if you've got an
ahjection, will you—

(at bench)

M, Irby: Judge, we gol an objection to
the District Attorney referring 1o the fact
that under the rules of faw, it is certain
evitdence thats—under the rules of law
the Jury is being forbidden 1o hear cer-
tain evidence o infer some negative
prejudicial remarks towards this
defendant,

Mr, Copeland: No, | didn't intend it that
wary. I it was interpreted that way, you
know, | apologlze.

M, Irtay: The Inference was made (o the

Jury and 1'd just like to note it for the
record.

The Court: Okay | owverrule the
abjection,

The Supreme Court of Alabama,
speaking through Justice Beatty, reversed

Washinglon's conviction, The supreme
cotrt noted, “It has long been the rule
in Alabama that, although counsel
should be given considerable latitude in
drawing reasonable inferences from the
evidence, they may not argue as a fact
that which Is not supponed by the evi-
dence. * Brown v State, 374 50.2d 395
(Ala, 1979); Espey v. State, 270 Ala. 669,
120 So0.2d 904 (1960), etc. Notwithstand-
ing that latitude, Justice Beatty, in a sharp-
ly-worded opinion, found that the pros-
ecutor was making reference to certain
facts which were not In evidence, but
which, as he argued to the jury, he would
have introduced if not for the existence
of our evidentiary rules,

Recent Decisions of the Supreme
Court of the United States

Inventory search—impounded

vehicle

Colorado v, Bertine, 93 L.Ed.2d 739;
55 LW 4105 (January 14, 1987)—A Boul-
der, Colorado, police officer arrested Ber-
tine for driving his van while under the
influence of alcohol. After the defendant
was taken into custody and before a tow
truck arrived to take the van to an im-
poundment lot, anather officer, acting in
accordance with local police practice, in-
ventoried the van's contents, The officer
opened a closed backpack In which he
found various containers holding con-
trolled substances, cocaine, drug para-
phernalia and a large amount of cash.

Prior to Bertine’s trial on charges in-
cluding drug offenses, the state trial judge
granted the defendant’s motion to sup-
press the evidence found during the in-
ventory search. The state court deter-
mined the search did not violale the de-
fendant’s rights under the Fourth Amend-
ment of the Federal Conslitution, How-
ever, it held that the search violated the
Colorado Constitution. The Colorado Su-
preme Count affirmed on the Federal
Constitutional violation,

On certiorari, the Supreme Court was
asked to decide whether the Fourth
Amendment prohibits the state from
proving the drug charges with evidence
discovered during the inventory of Ber-
tine’s van, Chief Justice Rehnquist held
that the search of the closed backpack
found in an impounded vehicle during
a warrantless imentory search of the
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vehicle did not violate the Fourth
Amendment of the Constitution,

The Supreme Court ruled that Berting's
case was controlled by the principles
governing inventory searches of automa-
biles as set lorth in South Dakota v. Op-
perman, 428 LS, 364 (1976), and Illinois
v, Lafayette, 462 LLS. 640 (1983), rather
than those governing searches of closed
trunks and suttcases conducted solely for
the purpose of investigating criminal con-
duct, See United States v, Chadwick, 433
LS. 1 (1977) and Arkansas v. Sanders,
442 LS 753 (1979), which were
distinguished,

Justice Rehnquist reasoned that the
policies behind the warrant requirement
and the related concept of probahle
cause are nol implicated in an iventory
search, “which serves the strong govern-
mental interest in protecting an ownet'’s
property while it is in police custody,
thereby insuring against claims of lost,
stolen or vandalized propeny and guard-
ing the police from danger” The courl
turther noted there was no showing that
the police, who were following standard-
lzed caredlaking procedures, acted in bad
faith of lor the sole purpose of investiga-
tion. Moreover, the court said that police,
before invenlorying a container, are not
required to weigh the strength ol the in-
dividual's privacy interest in the contain-
er against the possibility the container
might serve as a repository for dangerous
or valuable items,

Affirmative defense—burden of
proof

Martin v, Ohio (February 1987)—May
a state require thal a defendant bear the
burden of proving self-defense in a
murder cased The Supreme Court, in a
fiveslo-four decision, said yes.

In all states except Ohio and South
Caralina, the prosecutlon must disprove
a seli-tletense claim once a defendant has
taised it. Those hwo states have retained
the common law rule self-defense 15 an
alffirmative defense that the delendant
must demonstrate by a preponderance of
the evidence, (emphasis added)

The opinion by Justice White upholds
the state’s right to require the defendant
1o prove the claim of self-defense by a
preponderance ol the evidence,

Justice Powell, joined by Justices Bren-
nan, Marshall and 8lackmun, dissented,
Powell argued tha: the requirement that
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a defendant prove seli-defense often will
conflict with the requirement that the
prosecution prove premeditated intent to
kill, implying, thereby, a shift in the
overall burden of proof.

Retroactive effect of Batson

Criffith v. Kentucky, Brown v. United
States, 55 LW 4089 (January 13, 1987}~
In Batson v. Kentucky, 1065, Ct, 1712
(1986), the court ruled that a state crimi-
nal defendant could establish a prima
facie case ol racial discrimination
violative of the Fourteenth Amendment
based on the prosecution’s use of per-
emptory challenges to strike members of
the defendant’s race from the jury venire,
Also, once the defendant has made the
prima facie showing, the burden shifts to
the prosecution to come forward with a
neutral explanation for the use of Ity
peremptory challenges.

The Supreme Courl, speaking through
Justice Blackmun, held that a new rule
for the conduct of criminal prosecutions,
such as the ruling in Satson, supra, ap-
plies retroactively to all cases, state or
federal, pending on direct review or not
vel final, with no exception for cases in
which the new rule constitutes a “clear
break” with the past, The “clear break”
exception creates an equal protection
problem of not treating similarly situated
defendants the same, “The fact that the
new rule may constitute a clear break
with the past has no bearing on the ‘ac-
tual inecuity that results’ when only ane
of many similarly situated defendants
receives the benefit of the pew rule”

Capital murder—sympathy instruc-
tion

Calilornia v, Brown, 55 LW 4155
{lanuary 27, 1987)—Does California’s jury
instructlon ordering jurors not to be
swayed by “mere sentiment, conjecture,
sympathy, passion, prejudice, public
opinion or public feeling” go o far in
narrowing a panel's discretion in impos-
ing the death penaltyt The Supreme
Court, in a liveto-four decision, said no,

A jury found Brown guilty of forcible
rape and lirst-degree murder in his Cali-
fornia State Caurt trial. At the penalty
phase, the trial court instructed the jury
to consider and weigh the aggravating
and mitigating circumstances, but cau-
tioned that the jury “must not be swayed
by mere sentiment, conjecture, sym-

pathy, passion, prejudice, public opinion
or public feeling)”

Cn automatic appeal, the California
Supreme Court reversed Brown's death
sentence, holding that the quoted in-
struction violated federal Constitution-
al law by denying the defendant the right
1o have “sympathy factors” raised by the
evidence considered by the jury when
determining an appropriate penalty.

A sharply divided Supreme Court held
the instruction did not violate the Eighth
and  Fourteenth  Amendments  when
given during the penalty phase of a
capital murder trial,

The key vote in the case belonged to
Justice Sandra Day OQ'Connor. The in-
struction standing by itseli, she wrote in
her concurring opinion, gives the jury
needed guldance, However, taken in the
context of the jury Instructions as a
whole, along with the prosecutor’s clos-
ing argument, Justice O'Connor conclud-
ed the anti-sympathy instruction might
go too far in restricting the jury’s ability
to take info account “any relevant
mitigating evidence regarding the de-
fepndant’s character or background.”

Miranda—advise suspect of all
accusations

Colorado v. Spring, 55 W 4162
lanuary 27, 1987)—Must a suspect be in-
formed of all accusations about which
police will question him for a Miranda
waiver to be valid? The Supreme Courl,
split seven to two, said no,

In February 1979, Spring and a com-
panion shot and killed Donald Walker
during a hunting trip in Colorado. Based
upon information received from an infor-
mant regarding the defendant’s invelve-
ment in the interstate transportation of
stolen firearms, ATF agents sel up an
undercover purchase of firearms from the
defendant and arrested him, After being
advised of his Miranda rights, Spring
signedd a statement that he understood
and waived his rights and was willing to
answer questions. The agents then ques-
tioned him aboul the firearms vialation
that led to his arrest and, in addition,
asked him whether he had ever shot
anyone, In answer, Spring stated that he
had “shot another guy once” Approx-
imately a month later, Colorado law en-
forcement officers again gave Spring his
Miranda warnings and he again signed
a statemnent that he understood his rights
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and was willing to waive them. He then
confessed lo the Colorado murder of
Walker and signed a statement to that
effect,

Spring was charged in a Colorado State
Court with first-degree murder; he moved
to suppress both the March 30 and May
26 statements on the ground thal his
waiver of Miranda rights was invalid. The
trial court held that the ATF agents’ failure
to inform the defendant, before the
March 30 interview, that they would
guestion him about the murder died nat
affect the waiver and, therefore, the
March 30 statement should not be
sippressed.

The Colorado Court of Appeals re-
versed holding the defendant’s waiver of
his Miranda rights before the March 30
staternent was invalid because he was not
informed that he would be questioned
about the murder case, and the state had
failed to prove the May 26 statement was
not the product of the prior illegal state-
ment. The Colorade Supreme Court
aflirmed.,

justice Powell delivered the opinion of
the court. In Miranda v. Arizona, 384
LLS, 436 (1966}, the court held that a sus-
pect's waiver of the Fifth Amendment
privilege against self-incrimination s
valid anly if it is made voluntarily, know-
ingly and intelligently. Miranda, at page
444 The Spring case presents the ques-

tion of whether the suspect's awarenoess
of all the crimes about which he may be
questioned is relevant in determining the
validity of his decision to waive the Fifth
Amendment privilege,

The Supreme Court held that a sus-
pect’s awareness of all the crimes about
which he may be questioned is not rele-
vant to determining the validity of his
decision to waive the Fifth Amendmeni
privilege; accordingly, the ATF agents’
failure ta inform Spring of the subject
matter of the interrogation could not ai-
fect his decision to waive the privilege
in a constitutionally significant manner,
“The Miranda warning tells a suspect that
‘anything’ he says may be used against
him ... that Is warning enough and
police officers need not tell a suspect ex-
actly what they intend to guestion him
about .../

Miranda—invocation of right to
counsel

Connecticut v. Barrett, 55 LW 4151
{lanuary 27, 1987)—May police question
a suspect after he says he will make an
oral statement, but will not make a writ-
ten statement withaut a lawyer? The Su-
preme Court, divided seven to two, saic
yos,

Barrett was arrested and charged with
sexual assault, While in custody, he was
advised three times of his Miranda rights,

On each occasion, after signing and dat-
ing an acknowledgment that he had
been given those rights, Barret indicated
ta the police he would not make a writ-
ten statement, but he was willing to talk
about the mcident leading to his arrest,
On the second and third occasions, he
added that he would not make a written
statement outside the presence of
counsel; thereafter, he then orally admit-
ted his invelvement in the sexuval assault,

Chief Justice Rehnguist delivered the
opinion of the court and held that the
Constitutlon did not requlire suppression
of Barrett’s incriminating statement. The
court reasoned that the defendant’s state-
ments to the police made clear his will-
ingness to talk about the sexual assault,
and there being no evidence that he was
“threatened, tricked or cajoled” into
speaking to the police, the trial count pro-
perly found his decision 1o do so consti-
tuted a voluntary waiver of his right to
counsel, Specifically, the defendant’s in-
vocation of his right to counsel was
limited In the opinion of the Supreme
Court by its terms to the making of writ-
ten statements and did not prohibit all
further discussion with the police.
However, the Supreme Court noted that
“request for counsel must be given
braad, all-inclusive effect anly when the
defendant’s words, understood as ar-
dinary people would understand them,
are ambiguous” r

NOTICE

Effective March 16, 1987, the United States Court of Appeals for the Eleventh
Circuit has returned to its permanent headquarters at the United States Court of

Appeals Building, 56 Forsyth Street, N.W., Atlanta, Georgia 30303.

Offices affected by this move include resident circuit judges James C. Hill, Thomas
A. Clark and . L. Edmondson; senior circuit judges Elbert P. Tuttle and Albert ).
Henderson; and the offices of the circuit executive, clerk of court, staff attorneys
and circuit library. Please make a note of the new address and mailing zip code.

The Alabama Lawyer
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cle opportunities

1 2 tuesday

IMMIGRATION REFORM: NEW
OBLIGATION FOR EMPLOYERS

Law Center, Tuscaloosa

Alabama Bar Institute for CLE

Credits: 5.6 (satellite)

(205) 3486230

13-15

WORKER'S COMPENSATION

Maobile

Alabama Department of Industrial
Relations

Credits: 108

(205) 261-28068

14-15

CONSTRUCTION CONTRACTS AND
LITIGATION

Fairmont Hotel, New Orleans

Practising Law Institute

Credits: 13,2 Cost: $425

(212) 765-5700

COMPUTER CONTRACTS AND
CURRENT ISSUES

Ritz-Carlton Hotel, Boston

American Law Institute-American Bar
Association

Credits; 11,7

{215) 2431600

15-16

INVESTIGATION & TRIAL OF A
NEGLIGENCE CASE

The Parkview Hotel, Hartford

Association of Trial Lawyers of America

Credits: 129 Cost: $240

1-800-424-2725

Cost: $325

152

YOUNG LAWYERS' ANNUAL
SEMINAR ON THE GULF

Sandostin, Destin

Alabama Bar Institute for CLE

{205) 3486230

19 tuesday

BASIC PROBATE IN ALABAMA
Monlgomery

National Business Institute
Credits; 7.2 Cost: $86
(715) B35-7909

2 0 wednesday

BASIC PROBATE IN ALABAMA
girmingham

National Business Institute
Credits: 7.2 Cost: $86
(715) B35-7909

21 thursday

SOUTHEASTERN TRIAL INSTITUTE
Phenix City

Alabama Bar Institute for CLE

Credits: 60  Cost: $85 (video replay)
{205) 348-6230

LEGAL MALPRACTICE

Law Center, Tuscaloosa
Alabama Bar Institute for CLE
Credits: 4.6 (satellite)

(205) 348-6230

2 friday

SOUTHEASTERN TRIAL INSTITUTE
Sheraton, Dothan

Alabama Bar Institute for CLE

Credits: 60  Cost: 385 (video replay)
(205) 348-6230

29 friday

TECHNOLOGY IN THE LAW OFFICE:
COMPUTERS AND BEYOND

Birmingham-jefferson Civic Center,
Birmingham

Alabama Bar Institute for CLE

Credits: 4.0

(205) 348-6230

31-5

FAMILY LAW: THE CRUCIAL ISSUES
University of Nevada, Reno

National College of Juvenile Justice
(702) 784-6012

4 tuesday

PENSION LAWY

Law Center, Tuscaloosa
Alabama Bar Institute for CLE
Credits: 4.6 (satellite)

{205) 348-6230

4-5

TECHNIQUES FOR EFFECTIVE

LITIGATION MANAGEMENT
Hyatt Regency, Chicago
American Bar Association
Credits: 14,1 Cost: $400
(312) 988-5000
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WORKER'S COMPENSATION
Copley Plaza, Boston
Defense Research Institute
Credits: 16,0 Cost; $395
(312) 944-0575

THE CLOSELY HELD BUSINESS

The Ambassadar West Hotel, Chicago
Practising Law Institute

Credits: 13.2 Cost: $390

{212) 765-5700

4-6

SOUTHEASTERN TAX INSTITUTE
Grand Hotel, Point Clear
Alabama Bar Institute for CLE
Credits: 12.0

{205) 348-6230

/-8

ASBESTOSIS & OTHER RELATED LUNG
DISORDERS

Hotel Intercontinental, San Diego

Medi-Legal institute

Credits; 13.5 Cost: $425

(818} 995-7189

7-12

TORT LITIGATION: NEW THEORIES,
MEW TACTICS

The Royal Lahaina Resort, Maui

Association of Trial Lawyers of America

Credits: 189 Cost: $300

1-B0O0-424-2725

10-20

SOUTHERN REGIONAL TRIAL
ADVOCACY INSTITUTE

SMU School of Law, Dallas

National Institute for Trial Advocacy

Credits: 75.0 Cost: $1,350

1-800-225-6482

(2]
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11-12

CONSTRUCTION CONTRACTS AND
LITIGATION

Holiday Inn Union Square, San Francisco

Practising Law Institute

Credits: 13.2 Cost: $425

{212) 765-5700

MEDICAL MALPRACTICE & RISK
MANAGEMENT

Mark Hopkins Hotel, San Francisco

Medi-Legal Institute

Credits: 13,5 Cost: 5425

(818) 995-7189

REAL ESTATE INVESTMENT VEHICLES
St. Moritz on the Park, New York
Practising Law Institute

Credits: 13.8 Cost: $450

{212} 765-5700

11-13

EMPLOYMENT DISCRIMINATION &
CIVIL RIGHTS ACTIONS

Grand Hyau Hotel, New York

American Law Institute-American Bar
Association

Credits: 201

(215} 243-1600

11-14

ANNUAL SEMINAR

Sandestin, Destin

Alabama Trial Lawyers Assaciation
(205) 262-4974

11-26

CAREER PROSECUTOR COURSE
Houston

National College of District Attorneys
{713) 7491571

Cost: $375

15-16

CURRENT EMPLOYMENT LAW ISSUES
The Drake Hotel, Chicago

Wake Forest University School of Law
Credits: 144 Cost; §350

(919) 761-5430

17-19

AMERICAN INSTITUTE ON FEDERAL
TAXATION

Wynirey Hotel, Birmingham

American Institute on Federal Taxation

Credits; 200 Cost: $300

(205) 2511000

18 thursday

SOUTHEASTERN TRIAL INSTITUTE
Holiday Inn, Decatur

Alabama Bar Institute for CLE

Credits: 60 Cost: $85 (video replay)
{205) 348-6230

DISPUTE RESOLUTION

Law Center, Tuscaloosa
Alabama Bar Institute for CLE
Credits: 4.6 (satellite)

(205) 348-6230

18-19

COMMERCIAL REAL ESTATE LEASES
Century Plaza Hotel, Los Angeles
Practising Law Institute

Credits: 13.2 Cost; $390

(212) 7655700

i
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cle opportunities

18-20

REAL ESTATE REORGANIZATION AND
FORECLOSURE CONFERENCE

Atlanta

National Business Institute, Inc,

Credits: 21.6 Cost: $296

(715) 835-8525

1 9 friday

SOUTHEASTERN TRIAL INSTITUTE
UNA Media Center, Florence
Alabama Bar Institute for CLE

Credits: 6.0 Cost: $85 (video replay)
{205) 148-6230

TAKING DEPOSITIONS
Omni Parker House, Boston
American Bar Association
Credits: 6.9 Cost: $250
{312) 988-5000

FORECLOSURE AND REPOSSESSION
Days Inn, Mobile

Mational Business Institute, Inc,
Credits: 7.2 Cost: $96

(715) 835-8525

19-21

ORTHOPEDIC INJURY & DISABILITY
Caesar's Palace Hotel, Las Vegas
Medi-Legal Institute

Credits: 16,5 Cost: $425

{818) 995-7189

22-26

POST-MORTEM PLANNING & ESTATE
ADMINISTRATION

Wisconsin Law School, Madison

American Law Institnte-American Bar
Association

Credits: 35.1

(215) 2431600

25-26

ADVANCED WILL DRAFTING
Golden Tulip Barbizon, New York
Practising Law Institute

Credits: 126 Cost: $425
(212) 765-5700

Costl: $600

PATENT LAW INSTITUTE
Hilton Inn, Dallas
Southwestern Legal Foundation
214) 690-2377

26 friday

FORECLOSURE AND REPOSESSION
Sheraton Riverfront Station, Montgomery
National Business Institute, inc,
Credits: 7.2 Cost: $96

(715) B35-B525

710

FUNDAMENTALS OF GOVERNMENT
CONTRACTING

Kona Kai Club, San Diego

Federal Publications, Inc,

Credits: 273 Cost; $850

(202 3377000

9-10

ANTITRUST INSTITUTE

The Stanford Court, San Francisco
Practising Law Institute

Credits: 13,2 Cost; $425
{212) 765-5700

16-18

ANNUAL MEETING
Riverviow Plaza, Maobile
Alabama State Bar
Credits; 13.0

(205) 2691515

20-27

TAX | AGAIN

Law Center, Tuscaloosa

University of Alabama School of Law
Credits: 31.2

{205) 348-6230

25-26

ANATOMY FOR ATTORNEYS
Hotel Intercontinental, Hilton Head
Medi-Legal Institute

Credits: 13.5 Costi $425

(818) 9957189

31 friday

RRUG TESTING: THE LEGAL ISSUES
Hyatt Regency, Nashville

Irwin Assaciates, Inc.

Credits: 7.8 Cost: $150

(S919) 229-9184

[
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Attorney Discipline and the Role
of the Local Grievance Committee

by Alex W. Jackson
Assistant General Counsel,
Alabama State Bar

Attorney discipline 15 a subject little
understood by most lawyers, Sweeping
changes in procedures and responsibili-
ties over the past decade have made re-
ecucation desimble for those whose
knowledge, based upon experience or
study, is now out of date, and for newer
lawyers who have had linle access to the
inner workings of the disciplinary system.

Nol too many years ago Alabama
elected to move into the “disciplinary
mainstream” by developing a disciplinary
system more in keeping with practice in
other jurisdictions. The results of this el
fort were new ethics rules, as embodied
in the Code of Professional Responsibili-
ty of the Alabama State Bar, and new pro-
cedural rules as embodied in the Rules
of Disciplinary Enforcement (ARDE). The
Code and the ARDE were adopted on
May 6, 1974, had an etfective date of Oc-
tober 1, 1974, and were based upon mod-
els developed by the American Bar As-
sociation, All attorney discipline in
Alabama is subject to the jurisdiction of
the Supreme Court of Alabama and the
Disciplinary Baard of the Alabama State
Bar, as established and defined by the
ARDE. While the system now utilized is
not overly complex, it can be confusing
to the uninitiated.

Linfortunately, many lawyers first be-
come involved with the system by hav-
ing 1o respond to a grievance inquiry, and
others by serving on a local bar grievance
committee, many without a working
knowledge of the Code and the ARDE,
Approximately 900 grievances were filed

The Alabama Lawver

against Alabama lawyers last year. A sub-
stantial percentage of these were inves-
tigated, at least initially, by local
gricvance committees as authorized by
Rule 8th) of the ARDE. Thus, on sheer
numbers alone, the lncal grievance com-
mitlee system is a very important and in-
tegral part of the overall disciplinary
Process.

The ARDE provide that a circuit, coun-
ty or city bar association may form a
grievance committee, subject to approval
by the Alabama State Bar or its board of
commissioners, and that any such com-
mittee shall have the power and author|-
ty to investigate any alleged professional
misconduct of a member of the state bar,
whether charges or a complaint are
made or referred to the local grievance
committee. Rule 8(b)(2) goes on to grant
to the office of the general counsel par-
allel authority to investigate and/or pro-
secute charges, stating specifically thal
the failure of any local grievance com-
mittee 1o take or ecommend action
against an attorney shall not act as a bar
to the prosecution of charges by the gen-
eral counsel of the Alabama State Bar,

A properly formed local grievance
committee has the authority to investi-
gate allegations of professional miscon-
duct against any member of the Alabama
State Bar, not just members ol the local
association. Most often this “long-arm”
jurisdiction appiies to acts or omissions
by a nonmember attorney that occur in
the city, county or circuit where the
grievance committee sits, The rule guite
specifically states that neither the griew-
ance committee nor the general counsel
need have charges or a specific com-
plaint in order to conduct an investiga-
tion, There is no requirement that a com-

plaint exist, so, of course, there is no re-
guirement that the complaint be in writ-
ing, or that it be notarized, or that it be
in the form of a legal pleading, all of
which are objections reqguently raised by
attorneys in their initial response to a
grievance,

The justification for this rule is that the
initial investigatory process is a probable-
cause type of investigation, with pro-
cedural rules adopted pursuant to rules
4(g) and 6{b) of the ARDE providing for
the preparation and submission of a writ-
ten report (Form C-3 Report of Com-
pleted Investigation and Recommenda-
tion) to the Disciplinary Commission of
the Alabama State Bar for an initial deter-
mination as to appropriate action, While
a local grievance committee may bring
formal disciplinary charges, any other or
lesser recommendations by the local
commiltee are subjecl 1o the review
and/or modification by the Disciplinary
Commission,

The Disciplinary Cammission, which
is established by Rule 6 of the rules, acts
as a grand jury. Its three members riview
very grievance filed in Alabama, wheth-
er that grievance is investigated by the of-
flce of the general counsel or by a local
grievance committee and, with the ex-
ception of those cases in which a local
grievance committee determines that
formal charges be filed, the commission
has the authority to make an initigl deter-
mination as to the appropriate action o
be taken. The commission has a large
range of options available, including
outright dismissal, a letter of private in-
formal admonition, a private reprirnand,
a public censure, suspension and disbar-
ment. The commission generally does
not conduct hearings, and does not hear
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live testimony, relying rather upon the
final reports prepared and submitted by
the local grievance commitiees and/or
the general counsel, When a grievance
has been investigated, a final report has
been submitted to the Disciplinary Com-
mission with a recommendation for the
imposition of some form of discipline,
with the commission concurring, then,
due process considerations cause the
ARDE to pravide for hearing procedures,
and for the filing of formal charges which
specify with particularity alleged acts or
omissions by the attorney.

All hearings are conducted hefore pan-
els of the Disciplinary Board, as estab-
lished by Rule 4 of the ARDE and these
panels have subpoena power, as do the
Disciplinary Commission, the general
counsel and local grievance committees,
all as authorized under Rule 8. Appeals
from orders by the Disciplinary Boards
are made directly to the supreme court
as provided by Rule 8(d).

Given this backdrop the question then
becomes what is the role of a local griew-
ance committee ard how should that
committee best approach its task? The
local grievance committees are an in-
vestigative arm of the Disciplinary Com-
mission. Their role is lo investigate
allegations of misconduct, prepare re-
ports regarding those investigations and
submit those reports to the commission,
The local grievance committees have the
tight to bring formal disciplinary charges
against an accused attorney and have the
right, in cooperatiocn with the general
counsel, to prosecute to decision those
charges. But local grievance committees
do not have final say as to whether dis-
cipline ts to be imposed in a particular
matter, Their recommendations are con-
sidered, but the final determination lies
either with the Disciplinary Commission,
a panel of the Disciplinary Board or the
supreme court,

Some local grievance committees use
a panel system, whereby attorneys, com-
plainants and other witnesses are sum-
moned befare a panel of lawyers serving
on the committee and statements are
taken, While a respondent has the right

| 56

to he represented by counsel, these panel
"hearings” are not adversarial in nature,
and cross-examination of witnesses gen-
erally ts not appropriate. Some local
grievance committees assign an individ-
ual investigator 1o a case, who in turn will
interview all of the parties and submit a
report 1o a panel or a committee of the
grievance committee, which in turn will
formulate a report for the Disciplinary
Commission. Investigators for local griev-
ance committees may compel by sub-
poena the attendance of witnesses and
the production of documents. Subpoenas
so issued may be enforced in the circuit
court. Discovery otherwise generally is
governed by the Alabama Rules of Civil
Procedure.

All disciplinary investigations are con-
fidential pursuant to Rule 22, and all pro-
ceedings remain confidential until and
unless the accused attorney waives con-
fidentiality or there is a decision for the
imposition of public discipline, (public
censure, suspension, disbarment), or
transfer to disability inactive status by the
Disciplinary Commission or a panel of
the Disciplinary Board, All disciplinary
investigations are to be conducted in
such a way as to preserve the confiden-
tiality of the proceeding. Complainants
are nol considered parties to a disciplin-
ary matter and, therefore, are cloaked by
the confidentiality rules. Uinless an at-
lorney receives public discipline, com-
plainants are advised that the matter has
been dismissed, or dismissed after “ap-
propriate action has been taken,” but na
specific factual findings generally are
provided,

As might be surmised, local grievance
committees are accountable to the Dis-
¢iplinary Commission, and should an in-
vestigation fail to be timely concluded,
the commission may request that the in-
vestigation be taken over by the general
counsel. Such occurrences are rare, but
have been known to happen.

During the course of its investigation,
a local grievance committee’s primary
responsibility is to determine whether
the conduct of the lawyer in question has
fallen so far below the standards mandat-

ed by the Code as to indicate the necessi-
ty for the imposition of discipline and
provide to the Disciplinary Commission
the factual basis for those findings. The
Code contains nine “Canons” and each
canon contains “Ethical Considerations,”
which are aspirational in nature, and
“Disciplinary Rules)” which are man-
datory in nature.

An attorney may not be disciplined for
violation of the ethical considerations
contained in the Code. An attorney may
be disciplined for acts or omissions
which violate the Code of Professional
Responsibility or the attorney's ocath of of-
fice, whether the act or omission oc-
curred in the course of an attorney-client
relationship. Rule 2 of the ARDE specifi-
cally pravides that conduct outside of the
course of an attorney-client relationship
may constitute grounds for the imposi-
tion of discipline, Thus, the duty that an
attorney has to comply with the Code ex-
tends beyond his clients and beyond the
couns, although there is no clearly cut
authority as to exactly how far that duty
extends and what the jurisdictional limits
are,

Local grievance commitlees are grant-
ed immunity by Rule 9, as are attorneys
who, acting in compliance with DR
14103, disclose information regarding
alleged unethical activities by an at-
tarney. Clerical, procedural and legal
channels of communication exist be-
tween the various local committees and
office of the general counsel, The office
of the general counsel is located in the
bar’s Cenier for Professional Responsibil-
ity in Montgomery, and disciplinary
records are maintained there for the
Disciplinary Commission and Disciplin-
ary Boards,

Local grievance committees have an
important and often misunderstood role
in the disciplinary process. Investigators
for the local commillees provide an in-
valuable service 1o the Alabama State
Bar, and it is through the efforts of all of
these volunteers that complaints can be
thoroughly investigated, justice can be
served and the bar can continue its poli-
cy of effective seli-regulation, The system
would not work without them, |
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Disciplinary Report

Disbarment

® On February 18, 1987, Dan C. Alexander, an attorney
of the State of Alabama, was disbarred by consent by an order
of the Supreme Court of Alabama. The effective date of his
disbarment Is 12:01 a.m. January 22, 1987

Public Censures

® Talladega County lawyer James ]. Chinton was public-
ly censured on February 6, 1987, for having been guilty of
misrepresentation and conduct adversely reflecting an his
fitness 1o practice law, and willful neglect of a legal matter,
Clinton accepted a retainer to initiate court action on behall
of clients, but falled to initiate the cour action, falsely repre-
sented to the clients that he had initiated court action on their
hehalf and failed to refund the retainer until the clients had
obtained a court judgment against him for the amount of the
retainer. [ASB No, 83-400)

@ Birmingham lawyer Charles Eugene Caldwell was
publicly censured for willful misconduct and conduct adverse-
ly reflecting on his fitness to practice law, in vialation of the
Code of Professional Responsibility of the Alabama State Bar,
Caldwell pleaded guilty to assaulting seven different persons,
interfering in the prosecution efforts of one of the victims by
threal or intimidation and failing to ohey the lawful order of
a police officer. [ASB No, 85-183]

® On February 6, 1987, Mobhile attorney A. Holmes
Whiddon was publicly censured by the president of the Ala-
bama State Bar before the board of commissioners for viola-
tion of Disciplinary Rule 1-102(A}6). It was determined that
officers of the Mobile Police Department had discussed the
referral of an accident case with Whiddon and he had failed
to advise those officers that referral of a case might constitute
a violation of the Code of Professional Responsibiiity. The
Disciplinary Commission determined that his conduct adverse
ly reflected on his fitness to practice law. [ASB No, 83-
460]

® On February 6, 1987, Birmingham attorney Robert
Lowell Austin received a public censure for violation of
Disciplinary Rules 6101A), Z101(ANT) and 9102(B)(4) of the
Code of Protessional Responsibility. Austin accepted employ-
ment in a domestic relations matter and over a period of several
months failed to file pleadings reflecting a settlement of the
maltter effectuated by the parties, In addition, he failed o
promptly pay to the clerk of the court the court costs paid to
him by the parties. [ASB No. 86-246]

Private Reprimands
® On February 6, 1987, a lawyer was privately reprimand-
ed for having violated DR 4-101(B){1) and DR 5-105(B), by haw

ing communicated secret or confidential information concern-
ing one corporate clienl who was engaged in mortgage-related
activites to another corporate client who was also engaged in
mortgage-related activities, after a conflict of interest had
developed between the twa clients, [ASB No, 85-418]

@ On February 6, 1987, an Alabama lawyer received a
private reprimand for violation of Disciplinary Rule 6-101(A).
The Disciplinary Commission determined that the attorney
willfully neglected a legal matter entrusted to him by failing
to close out a simple estate in a period of two and a half years,
The Disciplinary Commission further found that there was no
reasonable excuse for the lawyer's failure to act promptly and
close the estate. [ASB No. 85-569]

® (OOn February 6, 1987, a lawyer was privately reprimand-
od for having engaged in conduct prejudicial 1o the administra-
tion of justice and that adversely reflected on his finess to prac-
tice law.

The lawyer, in the representation of a client, look ac-
lion on behalf of the client when the lawyer knew or when
it was obvious that such action would serve merely 1o harass
or maliciously injure another, The lawyer prepared a deed for
a client and acknowledged the client’s signature on that deed,
by which deed the client conveyed certain real property to his
new wife, despite the lawyer's knowledge that the client was
required, under a valid divorce decree, to bequeath the proper-
ty in question, in trust, for the use and benefit of his former
wife and his children by his former wife, [ASB No. 85-575]

® On February 6, 1987, an Alabama attorney received a
private reprimand for violation of Disciplinary Rules 9-102(A)(2)
and 9-102(B)(1. The Disciplinary Commission determined that
the attorney received from the register of a circuit court in this
state a cash settlement check payable to the attorney and his
client and that, without the client's knowledge or consent, the
attorney endorsed the check for the client, placed the check
in his trust account and paid himsell a large legal fee, The
Disciplinary Commission determined that the atlorney failed
o promptly notify his client of the receipt of funds received
from the court and, furthermore, that the attorney withdrew
from his trust account funds belonging in part to a ¢lient and
in part presently or potentially to the lawyer, with the owner-
ship thereof being in dispute, The Commission determined the
attorney should receive a private reprimand for these viola-
lions, [ASB No, 86-438]

Reinstatement

@ Charles Jackson Fleming was reinstated by Panel 1V
of the Disciplinary Board of the Alabama State Bar, effective
January 9, 1987,
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ommittees

1986-87 commiltees report progress

Recently, President Scruggs asked
committee and task force chairmen tor
midyear reports, 10 be used by the Com-
mittee on Programs and Priorities and
the bar's elected leaders in planning the
198788 bar year. Highlights of some ol
those are reported here,

Editor Robert A. Huflaker reports The
Alabama Lawyer remains on sound fi-
nancial footing with advertising revenue
and the quarterly state bar stipend being
sulficient 1o cove expenses of publica-
fion, Serving with Huflaker are 16 other
volunteer lawyers from around the state.

Professional responsibility classes at
Cumberland and the University of Ala-
bama Schools of Law have been visited
by Lawyer Aleohol and Drug Abuse
Committee chairman Walter ). Price,
who reports he was “pleasantly surprised
by the imerest and seriousness with
which the students responded” ta his
talk, Committee members have joined
the Alabama Alliance of Concerned P
tessionals, a group representing several
professions and their committees on al-
cohaol and other substance abuse.

Iy

A legislative anticle has been prepared
by the Task Force to Consider Proposed
Revisions of the Alabama Constitution
of 1901, Charles D. Cole, chairman, and
Is to be presented ta the board of bar
commissioners this summer. Additional
articles on finance and taxation and the
executive branch ot stale government are
being developed,

Almost three years in the works, the
Future of the Profession Committee's

study of the demographic and economic
status of Alabama lawyers s reponed
visewhere in this issue, Chaired initially
by Dr. Richard A. Thigpen, then by James
B. Kierce and now by John A, Owens, the
committee plans 1o evaluate the report
and make recommencalions 1o the board
based an it, Bar members wishing (o
make suggestions 1o the committee may
address them to Mary Lyn Pike, staff Hai-
s0n 10 the committee, Alabama State Bar,
PO. Box 671, Monigomery, Alabama,
16101,

Also published elsewhere in this issue
are rules governing election of the presi-
dent-elect and commissioners, adapted
by the board December 5, 1986. The pro-
duct of three vears’ effort by the Commit-
tee on Governance of the Alabama State
Bar and the board, the rules implement
changes in Alabama statutes on the or-
ganization and authority of the state bar.
See Sections 34-3-16 and  34-3-40
through 43, Code of Alabama (1975),
Simply put, the changes provide for elec-
tion of the president-elect by mail ballot,
rather than by a wvote of members
registered for the annual meeting, and
expand representation on the board of
bar commissioners for circuits having
300 or more members,

In Oclober 1986, the Committee on
Meeting Criticism of the Bench and
Courts, under the leadership of R, Kent
Henslee, proposed to the board a policy
tor handling such cancism and it was
adopted, Developed in consultation with
judges at all levels of the state’s judiciary,
the policy is that the executive commit-
tee of the board and the commissioner

from the involved circuit will develop a
response (1) when the criticism s
directed toward the judicial system or the
rule of law that governs the system and
(2) when a response provides the oppor-
tunity 10 educate the public about an im-
portant aspect of the administration of
justice and the judicial system. The presi-
dent of the bar will make the response
after consultation with those previously
mentioned.

No response will be made when the
criticism is essentially political in nature,
when it is of such a local nature as to
have little or no impact on the state ju-
dicial system or when the commitiee be-
lioves there |5 ne compelling reason to
make a response.

1987-88 volunteers sought

A commullee prelerence questionnaire
appears on the next page, President-elec
Ben M. Harris, Ir., seeks volunteers will-
ing to commit time and resources to the
work of these and other committees and
task forces of our bar. If you are willing
to serve, please complete the question-
naire and mail it to him in care of the Ala-
bama State Bar.

The 1987-88 committees will conduct
their first meeting of the new bar year
during the annual “kick-off" breakfast to
b held during the bar's meeting in Mo-
bile, july 1618, All members whase
terms do not expire in 1987 should mark
their calendars now for Salurday mom-
ing, July 18 al the Riverview Plaza in
Maohile. |
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ALABAMA STATE BAR 1987-88 COMMITTEE PREFERENCE QUESTIONNAIRE

Dear Fellow Lawyers:
Committees and task farces are the backbene of our association, developing projects and addressing problems for bath the public
and the membership, Volunteering for them means 3 commitment of time and may require travel, but the rewards are many.

Il you are willing to serve, please use the space below 10 inform the state bar of your preferred assignments. Because the bar year begins
on July 18, 1987, we will need to hear from you no fater than June 1.

With your help, the Alabama State Bar will have another productive year,
Sincerely yours,

Ben H. Harris, Jr.,

President-elec (Places available in parentheses)

PUBLIC SERVICE Character and Fitness Commities {3

Task Force on Altlernative Mathods ol Dispute Resolution (8) Ethics Education Committee (5)

Committee on Correctional Institutions and Procedures (7) Committee an the Future of the Prolession (5)

Task Feorce on Citizenship Education (3) Permanent Commission an the Code of Prolessional

Task Force o Consider Revisions of the Canstitution of 19431 {3} Responsibility (4)

Committee an a Client Security Fund (1) Committee on Protessional Econamics (4)

Committee on Access b Legal Services (5) Committee on Lawyer Public Relations, Information & Media
Commitiee on Irdigent Delense (4) Relations (6)

Lawyirr Reforral service Board of Trustees (7)

L Dy ol 1o 2] BAR SERVICES, MANAGEMENT AND INTEREST GROUPS

. " Prepu y 3y ¥ | i .
ammines on Prepaid Legal Services (3) Military: Law Committee (5)

Fewleral Tax Clinle (4)

fioard of Editors, The Alabama Lawyer (1)

The Alabamia Lawyer Bar Directory Commiltee (3)
Finance Committes (1)

Insurance Programs Committee (6)

Leguslative Linson Committes (4)

Local Bar Activities & Services Commines (5)

BENCH AND BAR

task Force o Consider Possible Restructoring of Alabama's
Appellate Courts (3)

Task Force on the Proposed judicial Building (3)

FOCUS ON THE PROFESSIOM
Commillee on Lawyer Advertising amd Selicnation (8)
Commilice an Lawyer Alcobol and Drug Abuse (4

PLEASE RETURN HY JUNE 1, 1987

Name;
Firm, agency or olher employer:
Office mailing address:
City: Stale: Zip Code:
Olfice elephone number; Year of admission ta bar:

Yes, | would like 10 serve, My preferences are
1.
2,
3
| am currenily a member of the following state bar committee or task force;

Commuents or suggestions;

MAIL TO: Ben H. Harris, Jr., President-elect
Alabama State Bar P.0. Box 671 Montgomery, AL 36101
— =
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A Survey of Alabama Lawyers: 1986

by
Samuel H. Fisher, 111

Research Associate

James G. Stovall
Co-Director

Patrick R. Colter
Co-Director

Capstone Poll
University of Alabama
March 1987

The Capstone Poll is an independent
survery organization jointly sponsored by
the Institute for Social Science Research
and the School of Communication at the
University of Alabama.

The authors of this report are Dr.
Patrick Cotter, associate professor of
political science and co-director of the
Capstone Poll; Dr. James Stovall, co-
director of the Capstone Poll and direc-
tor of the Communication Research and
Service Center; and Samuel H. Fisher, 11,
research associate for the Capstone Poll,

Copies of the full report are available
fram the Alabama State Bar, P0. Box
671, Montgomery, AL 36101,

INTRODUCTION

The results of a survey of attorneys in
Alabama are presented in this report. In
the study, data collected concerned the
socio-demographic  characlernistics  of
lawyers in Alabama, information about
the administration and economics of pri-
vale law practices in Alabama, opinions
of lawyers concerning a number of issues
related to the legal profession and attl-
tudes concerning several topics related
to the performance of the Alabama State
Bar.

The survey was sponsored by the Ala-
bama State Bar and conducted by the
University of Alabama’s Capstone Poll,
The questionnaire used in the survey was
designed by the Capstone Poll from a list
of suggested questions selected by the
bar's Committee on the Future of the Pro-
fession and provided by the American
Bar Association,

in the survey, telephone interviews
were completed with a random sample
of 407 lawyers selected from the in-state
membership of the Alabama State Bar,
Prior to the study, the state bar mailed
a letter to lawyers selected to participate,
explaining its purpose and asking them
to participate. Next, Capstone Poll inter-
viewers telephoned each individual in
the sample in order to arrange a lime to
conduct the interview. Finally, a Cap-
stone Poll interviewer called the respond-
ents and conducted a 20~ to 30-minute in-
terview, The interviews were completed
between June 19 and August 1, 1986, On-
ly four individuals in the sample refused
to participate in the study.

Many of the reported statistics in the
text are the median average which means
that half of the responses are “higher”
and half are “lower” The median average
is used since the figure is not distorted
by extremely high or extremely low val-
ves. All probability samples contain
some sampling error—the extent fo
which respondents’ views differ from the
views held by the entire population from
which the sample was selected, Samp-
ling error can be expressed in terms of
the relative confidence one can have in
a sample result. For the current Capstone
Poll survey, one can be 95 percent con-
fident a result is not more than 5 percent
different from that of the entire popula-
tion from which the sample was select-
ed. Sampling error does not reflect other
sources of error found in surveys,

. SOCIO-DEMOGRAPHIC CHAR-
ACTERISTICS OF ALABAMA
LAWYERS

Lawyers in Alabama are overwhelm-
ingly white and male. As seen in Figures
1 and 2 only 11 percent of the state’s at-
tomeys are female and only 1 percent are
black. Four out of five lawyers are mar-
ried. Amang those married, the median
number of children is two; almost one-
third (30 percent} have no children. Most
Alabama lawyers live in the state's larger
cities, In particular, about 60 percent of

Figure 1
Race of Alabama Lawyers
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the attorneys live in cities with popula-
tions of more than 50,000, The highest
concentration of lawyers is found in Jeff-
erson County whene aboul four out of ten
attorneys in Alabama reside (Figure 3),
Substantial numbers of lawyers are also
found in Montgomery (11 percent), Mo-
bile (10 percent), Tuscaloosa (5 percent)
and Madison {4 percent) counties,

The median age of attorneys in Ala-
bama is 3B, About threefifths of the
respondents are 40 years old or younger,
while 9 percent are more than 60 years
old (Figure 4),

Figure 2
Sex of Alabama Lawyers
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Figure 3
County in Which Law Office is Located
COUNTY
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Figure 4 Nearly one-third of the state's attormeys
Age of Attorneys In Alabama have been admitted to the bar since 1981

{Figure 5) and an additional one-third (37
percent) were admitted during the 1970s,
thus almast 70 percent of the lawyers in
Alabama were admined within the last
15 years (1971-1986),

Among those wha estimated their an-
nual income after business expenses
about one-fifth say they make less than
$30,000 per year (Figure 6). About one-
third (29 percent) earn more than
$70,000 per year. The median annual in-
come of those responding is about
$55,000, About one-half (48 percent) of
these individuals say all their 1985 in-
come came from law-related work,

Osdor than 40
W%

&0 ar youmger

Figure 5 When Alabama Attorneys were Admitted to the Bar

Figure 6
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Maost Alabama lawvers (72 percent) are
In private practice (Figure 7}, Substantial-
ly fewer women are in private practice
than men: three-ourths of the male re-
spondents say they are in private prac-
tice, while only one-half of the females
are in private practice,

About 12 percent of the lawyers in
Alabama work for the judiciary or gov-
ernment and about 9 percent work for
corporations or businesses. Of those

Figure 7
Principal Positions of Alabama Lawyers
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working for the government or the ju-
diciary, 23 percent work at the federal
level and 69 percent are at the state level,

Approximately one-tenth of the attor-
neys are employed in a business or cor-
poration. About 2 percent of lawyers in
the sample are retired and 1 percent are
unemployed. About 1 percent work for
law schools and another 1 percent work
for non-profit oganizations,

Lawyers in private practice hawe a
higher annual income than those em-
ploved elsewhere, The median income
of those in private practice is about
$55,000, Among other employed attor-
neys, the medan income is aboul
$45,000.

The information collected concerning
the socio-demaographic characteristics of
lawyers suggests a profile of a typical
Alabama attorney. He is white, marrled
and has two children, He is in his upper
30s and was admitted to the bar in the
late 1970s. The typical attorney has a
private practice in one of the state’s larger
metropalitan areas, About 90 percent of
his $30,000 income comes from legal
work,

Il. ADMINISTRATION AND ECO-
NOMICS OF PRIVATE PRACTICE

Area of practice

Private practice attorneys in the sam-
ple were asked a number of questions
designed to obtain information aboult
their activities and the administration
and economics ol the firms for which
they work, First, private practice attorneys
were asked to specify the area of law that
represents the bulk of their practice (Fig-
ure 8). Civil litigation is the most fre-
quently mentioned area of practice;
about 24 percent say this is their major
activity, The second mast frequently
mentioned area is real estate (12 percent),
followed by “general personal matters not
otherwise covered” (10 percent). Approx-
imately 8 percent are involved primarily
in “commercial law and contracts for cor-
porale transactions,” anather 8 percent
work mainly with criminal defense and
8 percent report working in “family law,
divorce, adoptions, mental health and
juveniles” The balance of respondents
are scattered in a wide variety of areas,

Figure 8
Major Area of Practice
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Work activities

About 72 percent of the lawyers in
private practice work more than 40 hours
a week: most of these work 41 10 60
hours per week. About 13 percent of pri-
vate practice attorneys report civil litiga-
tion occupies 100 percent of their time,
About a quarter say civil litigation takes
up from 51 to 99 percent of their work
tlime. Fifty-four percent spent 1 1o 50 per-
cent of their work tire on litigation while
about & percent spent no time on civil
litigation,

About 31 percent of the private prac-
tice attorneys say they have “more work
than they can handle!” About 60 percent
report having “about the right amount”
of work while 7 percent feel under-
employed,

Aboul 27 percent of lawyers in private
practice say their firm has more waork
than it can handle, About 6 percent say
their firm does not have enough work
and 64 percent believe their organizatton
has about the right amount of work to do,

Composition of private practice firms

The results of the survey show private
practice law firms in Alabama range from
very small operations to large organiza-
tions with a variety of positions,

About 43 percent of the private prac-
lice attorneys have worked for their cur-
rent organization for ten years or more.
About the same number (47 percent)
havwe been with their present organization
for five years or less.

When asked about the number of solo
practitioners or proprietors in their
organization, about 60 percent of the
private practice lawyers say there are
none, while 25 percent report one solo
practitioner or proprietor.

When asked how many partners or
shareholders are in their oganization, 30
percent reported none, About 24 percent
say their arganization has six or more
shareholders or partners. The median
number of shareholders or partners is
two,

Slightly more thar half (53 percent) say
their organization has no associates, Sev-
enteen percent say that thelr organization
has one person who Is an assoclate,
while 19 percent repart their organiza-
tion has five or more associates. The me-
dian number of associates in a firm is
one,

Three-quartess of the rspondents re-
port having no lawyers of counsel in their
organization.

When asked about paralegals and law
clerks in the organization, about 62 per-

162

May 1987



cenl report their firm has no paralegals
and 70 percent say their firm has no law
clerks, About 70 percent of the attorneys
say their organization has no non-lawyer
administrators. Twenly percent have one
non-lawyer administrator. A higher
number of attomeys say their organiza-
tion has an accountant and bookkeeper;
however, about halfl (52 percent) of the
private practice atorneys say their organ-
ization does not have an accountant or
bookkeeper.

An overwhelming maljority (94 per-
cent) of the respondents say their
organization has one or more people in
secretarial or clerical positions. About 33
percent say their organization has five or
more individuals working in a secretarial
or clerical position, OF those lawyers
repording that their organization uses
secretarial or clerical help, the median
number of employees |s three

When asked about the number of mes-
sengers many (61 percent) of the lawyers
say their organization has none, Similar-
ly, most (88 percent) private practice
lawyers say their firm does not employ
any investigators,

Use of paralegals

The 38 percent of private practice at-
lorneys who report that their organiza-
tion employs paralegals were asked a ser-
ies of questions about how these individ-
uals are used, Seventy-six percent of
these respondents use paralegals in litiga-
tion. More than hall use paralegals in
commercial law (53 percent) and real es-
late (55 percent). Use of paralegals in
corporate, probate and estate work is re-
ported by about 50 percent of the res-
pondents,

Figure 9

Fees

Private practice attorneys were asked
what hourly rate they charge their clients
{Figure 9), About one-fourth of these law-
yers say they charge between $71 and
$80 an hour. About 19 percent charge
between $61 and $70 an hour, while 18
percent say they charge more than $100
an hour. The average hourly charge is
$75.

Among the few private practice attor-
neys who charge on a daily basis (16 per-
cent) about 26 percent say they charge
clients $500 per day. The average daily
charge is $560,

Frivate practice attorneys say the most
important factor affecting the fees which
they charge is the amount of time spent
on a project. About 64 percent say the
amount of time spent has a “very impor-
tant” impact on the amount a client s
charged. The experience of the lawyer

Hourly Rates of Alabama Attorneys
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working on the project is said to have a
very imporant impact on the amount
charged by 29 percent of the respondents
and an important effect by 58 percent,
Additionally, the cllent’s ability to pay, the
results or size of settlement and the
custom of the community are said to
have either a very important or important
impact on the amount charged by about
three-quarters of the privale practice
artarneys,

About 27 percent of the lawyers in pri-
vate practice say they always use employ-
ment contracts with their clients (Figure
10). An additional 50 percent sometimes
use employment contracts.

Almost nine in ten (86 percent) of the
private practice attorneys say their organ-
ization charges clients for travel ox-
penses, About 80 percent bill clients for
long-distance telephone charges. Fewer
respondents repott charging clients for
tirne spent on the telephone (68 percent),
duplicating and photocopying (54 per-
cent), extra postage (40 percent), para-
legals' time (30 percent) or secretarial
and word processing time {24 percent).

About 56 percent of private practice at-
torneys say they keep time records always
or most of the time (Figure 11), An addi-
lional 16 percent say they always keep
time recards except for contingent fee
Cases.

When asked about using time records
for billing about 37 percent say they
always use lime records, while 29 per-
cent use them most of the time.

Many (60 percent) of the attorneys in
private practice say their organization
hills clients an a monthly basis while a
smaller number (10 percent) charge quar-
terly (Figure 12),

Nearly 40 percent of private practice
lawyers say between 1 and 5 percent of
their organization’s fees were uncollected
during the last year. Twenty-seven percent
say between 6 and 10 percent of their
organization's charged fees rematn un-
collected. About 12 percent of these
respondents say more than 20 percent of
the fees charged by their organization
have nat been collected.
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There are a variety of methods firms
use to collect unpaid fees. About three-
cquarters of the private praclice attorneys
say their organization attempts to nego-
tiate with the client. A slightly smaller
number (65 percent) say their organiza-
tion sends dunning letters to delinquent
clients, About 29 percent say their
organizations sue to collect unpald fees,
Relatively few report that their organiza-
tions use fee arbitration (10 percent) or
collection agencies (9 percent) 1o collect
unpaid fees,

Overhead

Private practice atorneys were asked
what percent of their organization’s gross
income went to covering overhead costs
(Figure 13). Thirty percent ol these
lawyers say their firm spends 30 percent
or less of its income on averhead. About
29 percent say their firm spends between
31 to 40 percent for overhead, while
aboul the same number (28 percent) say
overhead consumes between 41 to 50
percent of their firn's income.

Equipment

Private practice attorneys were asked
if their arganization owned, rented or
shared different types of office equip-
ment. Substantial numbers of respond-
enlts say their organization owns or rents
a photocopy machine {90 percent), a
word processor (76 percent), an electron-
it or computerized phone system (74
percent), telecorferencing capability (73
percent) or a magnetic-memaory or mem-
ory typoewriter (64 percent), About half
the respondents say their organization
has a postage meter, while 47 percent say
their firm has a computer used for data
pracessing or recordkeeping.

Computerized legal research

About 42 percent of the private prac-
lice lawyers say their organization used
computerized research service during
1985, Of those wha reported the use of
such a service, about 64 percent said
their organization used Westlaw while
20} percent used Lexis and 12 percent
used Juris.

Figure 10
Use of Employment Contract
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Figure 11

Maintenance and Use of Time Records
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Billing Cycles
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Docket/calendar control

Very few private practice lawyers (6
percent) say their organization uses a
computerized system to keep track of the
docket and the calendar (Figure 14),
These lawyers are more likely to say their
firm uses an office-wide central calendar
{18 percent) or a double diary system (14
percent) to keep track of such activities.

Salaries

The private practice lawyers in this
surviey were asked several questions con-
cerning the starting and average salaries
paid to employees in their organization,
As seen in Flgure 15, about 20 percent
of those responding say the starting salary
for a paralegal in their organization is

between $14,000 and $15,000. About 21
percent report the beginning salary for
a paralegal is between $15000 and
$16,000, The average beginning salary for
a paralegal is $14,000, For a paralegal
starting work in a larger city (over 50,000
people) the median starting salary Is
$15,000, compared to $12,000 for those
in smaller cities or towns,

About 19 percent of the private prac-
lice altorneys responding say the average
annual salary currently paid by their or-
ganization to paralegals is more than
$19,000. The average annual salary paid
to paralegals Is $16,000. Paralegals in
large cities have an average salary of
$16,000 compared 1o $14,000 paid to
those in smaller cities or towns,

Figure 14
Type of Docket and/or Calendar Control System
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Figure 15
Starting and Annual Salaries of Paralegals
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Figure 16

Starting and Annual Salaries for Full-Time Legal Secretaries

About 25 percent of the private prac-
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More than $17,000 9 between $12,000 and $13,000 (Figure 16).

The average starting salary paid to a legal
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$16-$16,999 currently paid legal secretaries is $14,000.
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Figure 17

Compensation for Beginning Lawyers
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Figure 18
Method of Compensation of Alabama Law Firm Associates
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As seen in Figure 17, about 18 percent
of the private practice attorneys say their
firm would pay a beginning attorney be-
tween $20,000 and $21,000 per year. An
equal number say the salary for a new
lawyer within thelr organization Is be-
tween $18,000 and $19,000. The average
salary for a beginning lawyer is $21,000,
In larger cities the average starting salary
is about $20,000 while in smaller cities
it is about $18,000,

Private practice attorneys also were
asked on what basis associates were paid
in their organization (Figure 18}, Salary
only is the most frequently mentioned
torm of compensation for associates (66
percent), About 21 percent say salary
with the possibility of a year-end bonus
is the method used by their firm,
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Fringe benefits

Private practice attorneys were asked
what type of fringe benefits are provid-
ed to the lawyer and non-lawyer employ-
ees in their organizations. Regarding ben-
efits for attorneys, most of the private
practice attarneys say their organization
pays for professional membership dues
(72 percent) and educational courses and
programs (76 percent). Paid vacations (66
percent), paid holidays (65 percent), ex-
penses for entenaining clients (62 per-
cent) and paid sick leave (60 percent) are
the next most frequently provided
benefits. Private practice law firms are
less likely to provide disability insurance
(29 percent), paid sabbaticals (25 per-
cent), dental insurance for the individu-
al {15 percent) and dental insurance for
a lawyer's family (12 percent).

The four most frequently provided
fringe benefits for non-lawyers are paid
vacation (72 percent), paid holidays (70
percent), paid sick leave (67 percent) and
medical insurance (51 percent). Less than
half the respondents say their firm pro-
vides medical insurance for the family,
dental insurance, disability insurance, life
insurance, a pension plan, expenses for
education courses and programs for
non-lawyers,

Hiring new lawyers

The private practice attorneys also
were asked whether their organization
plans to hire any new lawyers within the
next five years (Figure 19), About a third
of these respondents say their firm plans
to hire no new lawyers in the next five
years, Aboul 16 percent say their firm will
hire one new lawyer, while 20 percent
will hire two lawyers, About 8 percent
say their organization will hire maore than
ten new lawyers in the next five years,
Lawyers from larger cilies reported the
median number of associates to be add-
ed in the next five years is two, while
those from smaller cities said only one
associate would be hired,

Private practice attorneys also were
asked how rmany lawyers bad left their
firm in the past five years without being
replaced. About three-quarters report no
unfilled vacancies.
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Figure 19
Plans for Additional Lawyers

More than ten
Six-Ten

Personal problems

There are a number of personal prob-
lems that may arise in a law practice. Pri-
vate practice attornevs were asked if in

+ the past five years any attorney in their

office had experienced a physical disabil-
ity, alcoholism or drug dependency,
mental or emotional disability, death or
divorce. Divorce is the most mentioned
of the five problems (32 percent). The de-
velopment of a physical disability (13 per-
cent) and death (13 percent) are the nexl
mast mentioned problems. About 6 per-
cent report problems involving alcohol-
ism or drug dependency.

Malpractice insurance

The final topic related to private prac-
tice examined in the survey is malprac-
tice insurance. Aboutl 82 percent of the
private practice attorneys report having
malpractice insurance. About 15 percent
have no insurance,

i1l. ISSUES FACING THE BAR

Continuing Legal Education

Attorneys generally are satisfied with
the overall quality of continuing legal ed-
ucation programs in Alabama, Nearly a

third of the atterneys rate CLE programs
as excellent, and more than half say they
are good. Only 13 percent say they are
either fair or poor.

Alabama lawyers are split over the
question of increasing the mandatory
CLE credits to include an ethics educa-
tion requirement. Some 42 percent sup-
port such a change while 56 percent are
opposed, Of those who favor an ethics
reqquirement, 18 percent support a one-
or two-credit requirement, while 36 per-
cenl want a three-credit requirement and
25 percent favor a four- or more credit
ethics requirement.

Advertising

Most Alabama lawyers—nearly three-
fourths—oppose advertising by attorneys
(Figure 20), Only 11 percent favor it,
About 13 percent would favor advertis-
ing by lawyers if it is policed by the bar.
Only 4 percent of the sample report they
or their firm has advertised in any man-
ner other than a standard listing in a
classified elephone directory.

Specialization

The question of implementing a
specialization plan has substantial num-
bers of supporters and opponents among
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Figure 20
Attitudes Toward Advertising and Use of Advertising

80 - 1%

Favor Favor if policed Oppose DK/NA
Question:
Do you favor advertising by lawyers, favor i policed by the bar, or do you oppose
advertising by lawyers?

Yes

C e

DK/NA :I 2%

Questlon:
Have you or your organization done any advertising other than a standard listing in a
classlfled telephone directory?
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the sample (Figure 21, Slightly more than
half favor a specialization plan, and a
third are opposed to it. Of those who are
in favor of it, two-thirds said it should be
based on a combination examination
and peer review. Only 10 percent said it
should be based on self-designation,

Pro bono services

Nearly half the sample (46 percent) say
their employers have a policy that encour-
ages them o devate time o providing
free legal services for low Income indi-
viduals, About 39 percent say they have
no such policy. Among those respond-
ing, 72 percent of the lawyers reported
spending 50 or fewer hours during the
year providing legal services for which
no tee was charged. This figure suggests
the typical lawyer in Alabama spends
less than one hour per week on pro bono
services,

IV. BAR SERVICES AND RESPON-
SIBILITIES

In the questionnaire Alabama lawyers
were asked a number of questions about
the state bar association and Its activities,
The state’s attorneys generally have pos-
itive feelings about the association,

The Alabama tawyer

Specifically, 45 percent say The Ala-
bama Lawyer is [ulfilling its responsibili-
ty very well in providing Information and
substantive articles of interest to mems-
bers of the association, Some 51 percent
say this publication is fulfilling its respon-
sihility adequately.

Ethics enforcement

The state's attorneys are satisfied with
the way the bar investigates and prose-
cutes ethics violations. About 30 percent
say the bar accomplishes this responsi-
bility very well, and another 41 percent
say this responsibility is carried out
well, There is some dissatisfaction in this
regard, however, nearly 20 percent say
the bar is doing not very well or not at
all well,

Bar staff

Nearly two-thirds of the sample say
they are familiar with the state bar's staff
and functions. Among these, about 90
percent believe the staff is courteaus and
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helpful and well-organized, About two-
thirds say the staff is about the right size,
while 10 percent say it is not large
enough,

Almost half the entire sample has vis-
ited or called the bar office during the
past year, and an overwhelming number
of those (96 percent) were satisfled with
that contact.

Annual meetings

About 42 percent of the lawyers have
attended at least two state bar annual
meetings in the last five years, However,
one-third have not attended any annual
meetings in the last five years and only
1 percent attended all five meetings.
Some 17 percent of the sample said they
were at the 1985 meeting in Huntsville.

Those who did not attend were asked
several questions about why they did not
§o 1o the 1985 meeting. A conflict in
schedule is the most frequently cited
reason. About 66 percent say this is the
reason they did not attend the 1985
meeting, A lack of interest, high cost of
attending, meeting not  educational
enough and location ate cited as the
reason for nat attending by fewer than 25
percent of the lawyers, Only 4 percent
say the reason for not attending was poor
social events,

Finally, respondents were asked what
type of speaker they would like to appear
at the annual meetings, Nationally recog-
nized attorneys (83 percent), bar leaders
{69 percent), humorous speakers (61 per-
cent) and national political figures (60
percent) were mentioned frequently. Bl

Figure 21
Should Specialization Be Implemented
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s tn years past, the Sandestin
A Inn Resort will be the setting
for the Young Lawyers’ Sec-

tion annual Seminar on the Gulf, May
15 and 16, Attendance has increased
almost every year, and this year's
event promises to be one of the best,
The combination of CLE credit and so-
cial opportunities makes this one of
the most popular annual seminars,

Program Chairman Sid Jackson and
Arrangements Chairman Preston Bolt,
working with President-elect Charlie
Mixon, all of Mobile, have developied
a substantive program format with en-
tertainment guaranteed to please all
attendees, Opening at 9 a.m. on Fri-
day, May 15, the CLE segment will in-
clude Warren Lightfoot with opening
staternents from the defense view-
point and Jere Beasley from the plain-
tiff viewpoint, In addition, both
lawyers will deliver an opening state-
ment from a hypothetical case.

Selecting experts in workers’ com-
pensation cases will be discussed by
Roy Scholl. Rick Alvis and Roger
Lucas will cover the topic of underin-
sured motorist coverage, and Richard
Dorman will speak on recent devol-
opments in secured transactions,
UCC and banking law. Judge Joel Du-
bina will advise attendees on what
judges expect from lawyers,

Following the Friday program, there
will be a goll tournament beginning
at 1 p.m., with prizes for numerous
categories, including low gross, low
net and longest drive, Those not too
exhausted from golfing will have an

Young Lawyers’

Section

Annual “Seminar on the Gulf” Approaches

opportunity to enjoy a Friday night
cocktail party and hors d'oeuvres,
shrimp and oysters poolside, hosted
by Hare, Wynn, Newell and Newton,
Birmingham before hearing “The
South Practitioners” an all-lawyer
band. Saturday, the CLE program re-
convenes from 9 a.m. until noon, after
which attendees can enjoy all the
Destin area has to offer. The last
planned event will be a cocktail par-
ty from 5:30 to 7:30, given by Emond
and Vines,

CLE credit given for the seminar
will be six hours. Although registra-
tion will not be taken by telephone,
there will be registration at the door
for those without advance arrange-
ments. For accommodations, call the
Sandestin Inn Resort at 1-800-874-
3110.

Results of Young Lawyers’ Sec-
tion’s poll on specialization

Responding to a proposal to the
board of bar commissioners by the
Family Law Section, the Young Law-
yers' Section recently polled its entire
membership, regarding specializa-
tion. The poll and results compilated
are as follows:

CERTIFICATION PROPOSAL FOR
FAMILY LAW PRACTITIONERS
The Family Law Section has pro-

posed to the har commissioners that

the section become the certifying
body of Marital and Family Law Prac-
titioners. No such certification pres-
ently exists for those practitioners. Re-

The Alabama Lawyer

Claire A. Black
YLS President

quirements have been proposed as
the basis for granting or denying the
proposed certification, To assist the
Young Lawyers' Section in respond-
ing to the following proposals made
by the section, please indicate your
favor or disfavor;

1. Al least five years of actual prac-
tice of law of which at least 30 per-
cent has been spent in active panici-
pation in marital and family law,
These five years of practice shall be
immediately preceding application,
AGREE 117 (2B%) DISAGREE 284
(B9%) NO OPINION 11 (3%)

2. The trial of a minimum of 25
contested marital and family law
cases in circuil courts during the five
years immediately preceding applica-
ion. All such cases must have in-
volved substantial legal or factual
issues other than the dissolution of
marriage. In each of these 25 cases,
the applicant shall have been respon-
sible for all or a majority of the pre-
sentation of evidence and representa-
tion of the client, At least ten of the
25 cases must have been submitted
ta the trier of fact for resolution of one
ar more contested issues, On good
cause shown, lor satistaction in part
of the requirement of the 25 contested
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marital and family law cases, the Marital litigation, 3, Within three years immediately pre-
and Family Law Cenification Committee AGREE 91 (22%) DISAGREE 307 (75%) ceding application, the applicant shall
may consider involvement in protracted  NO OPINION 12 13%) have substantial involvement in con-

tested marital and family law cases suf-
ficient o demonstrate special com-
petence as a marltal and family practi-
tioner. Substantial involvement includes
active participation in client interview-
ing, counseling and investigating; prep-
aration of pleadings; participation in
discovery; laking of testimony; presenta-
tion of evidence; negotiation of settle-
ment; drafting and preparation of marital
settlement agreements; preparation and
drafting of both pre- and postnuptial con-
tracts; and argument and trial of marital
and family law cases, Substantial involve-
ment alsa includes active participation
in the appeal of marital and family law
Cases,

AGREE 161 (40%) DISAGREE 227 (57 %)
NO OPINION 13 (3%)

4. The applicant shall select and sub-
mit names and addresses of six lawyers,
nol assaciates or partners, as references
to attest to the applicant’s involvement in
marital and family law and shall be fa-
miliar with the applicants practice, No
less than two shall be judges of circuit
courts in the state of Alabama before
whom the applicant has appeared as an
advocate in a trial of a marital and fami-
fy law case in the two years immediate-
ly preceding the application. In addition,
the Marital and Family Law Certification
Committee may, at its option, send refer-
ence forms 1o other attomeys and judges,
and make such other investigation as
necessary.

AGREE 133 (329%) [DHSACREE 259 (63%)
NO OPINION 18 (4%)

5. The applicant shall make a satisfac-
tory showing that within the three years
immediately preceding application he
has minimum approved postgraduate
educational experience in the field of
marital and family law. Such experience
shall be at:

Birmingham YLS members (left to right) Ralph Yielding, Norman Jetmundsen, Terri {a) teaching a course in marital and

torant, Charlie lorant and Billy Dodson prepare meal for shelier, family law;
th)completion of a course in marital

and family law;

Steve Rowe, past president, Birmingham YLS, at Birmingham downtown firchouse
shelter
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(¢} participation as a panelist or speak-

er In a symposium or similar pro-

gram in marital and family law;
(d)attendance at a lecture series or

similar program conceming marital

and lamily law, sponsored by a

qualified educational institution or

bar group
{e) autharship of a book or article on
marital and family law, published

in a professional publication or

journal;
if) such other educational experience

as the Marital and Family Law Cer-

tification Committee shall approve.

For applications filed in 1987, there
shall be a minimum of 40 hours, For ap-
plications filed in the year 1988 and
thereaiter, there shall be a minimum of
50 hours,

AGREE 93 (23%) DISAGREE 257 (63%)
NO OPINION 18 (4%)

7. The applicant’s perdormance of the
requirements stated in 146 above, as well
a5 the review and examination required,
shall be performed by the Certification
Committee of the Family Law Section of
the Alabama State Bar,

AGREE 148 (36%) DISAGREE 229 (56%)
NO) OPINION 35 (8%)

With the Young Lawyers’ Section now
constituting approximately 45 percent of
the entire Alabama State Bar, the survey
results are obviously significant. Each of
the Family Law Section proposals met
with disagreement from the lawyers par-
ticipating in the survey, indicating that
those responding reject the Section's pro-
posals by a majority, ranging from a low
ol 56 percent 1o a high of 75 percent, The
results of the survey, in response to the
stipreme court's invitation for comments
1o the proposed amendments to Canon
2 of the Code of Professional Responsi-
bility of the Alabama State Bar regarding
advertising of certification, have been
submitted 1o the court,

Birmingham Bar Association Young
Lawyers '

Officers and Executive Committee
members recently elected for the Birm-
ingham Bar Association Young Lawyers
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include president-Jay Juliano; president-
elect-Rebecca  Shows;  vice-president-
Scott Boudreaux; secretary-Boh Norman;
treasurer-lTom Young, assistant treasurer-
Laura Petro; and executive committee
members Claire Burge, Jim Gray, Tom
Heflin, Roger Lucas, Spin Spires, Marda
Svidnor, James Bradiord, Jay Rea, Julia
Stewart, LaBella Alvis, Mitch Damsky,
William Gant, Tony Miller, Sammye Ray
and Steve Shaw.

The Birmingham Young Lawyers’ Sec-
tion is now sponsoring a monthly meal
for residents of the downtown firehouse

shelter, Local young lawyers prepare and
serve these meals, and they should be
congratulated for this worthwhile con-
tribution to their city.

Bar induction ceremony to be held

On May 26, the Young Lawyers' Sec-
tion will sponsor the bar induction cere-
monies in Montgomery. Chaired by
Laura Crum, Montgomery, the program
will include an address by Lee Cooper,
Birmingham, who currently serves as
Alabama’s delegale 1o the American Bar
Assaciation, Bl

service.

Symbol of
Security

Mississippl Valley Title Insurance Company—your sign of
protection against any claim of prior ownership or any other
cloud on your property title. A MVT Title Insurance policy is
your guarantee that we'll detend your clear ownership and
insure you against loss. That's been our job since 1941.

Our experience is backed by professionals and, of course,
we are fully computerized for efficiency and the fastest

Look for the familiar MVT logo as your Symbol of Security
of guaranieed property ownership.

MISSISSIPPI VALLEY

TITLE @
A Minnasota Title Company
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Something to be thinking about . ..

This year's annual meeting in Mobile
promises 1o be one of the best ever, and
one reason is the speaker for the Bench
& Bar lunchean, July 16, 1987,

Stephen H. Sachs was born In Balti-
more January 31, 1934, He received his
undergraduate degree from Haverford
College in 1954, won a Fulbright 5cholar-
ship to New College, Oxford University
and spent two years in the United States
Army before graduating from Yale Law
School in 1960,

During his last year In law school,
Sachs was an assistant instructor in Con-
stitutional law at Yale. He served as a law
clerk to the late Judge Henry Edgerton
of the U.S. Court of Appeals for the Dis-
trict of Columbia Circuit from 1960-61
and in 1961, Attorney General Robert
Kennedy appointed him an assistant LLS,
Attorney, He served in that capacity un-
il 1964.

From 1964 to 1967, Sachs was an as-
sociate and partner in the law firm of
Tydings, Rosenberg & Gallagher He
served as reporter to the Committee on
State Finance and Taxation of the State
of Maryland Constitutional Convenltion
Commission from 1965 to 1967,

Stephen H. Sachs

After appointment as United States Al-
tarmney for Maryland by President John-
son in 1967, Sachs concentrated on the
prosecution of cases involving white col-
lar crime and public corruption. From
1970 until his election as attorney general
in November 1978, he was in private law
practice in Baltimore. For the six years
prior to his election he was a partner in

the firm of Frank, Bernstein, Conaway &
Coldman,

Sachs, a Democrat, became Mary-
land’s 40th altorney general January 2,
1979 and was re-elected in 1982,

He was admitted to the Maryland Bar
in 1960 and the Supreme Court Bar in
1965, He has served on the boards of the
Baltimore Urban Coalition, Sinai Hos-
pital, the Enoch Pratt Free Library, the
Baltimore Regional Red Cross and the
Baltimore Bar Foundation, Inc., and
taught criminal procedure and trial prac-
tice at the University of Maryland Law
School from 1969 1o 1976,

Sachs, a fellow of The American Col-
lege of Trial Lawyers, is the recipient of
awards from numerous civic organiza-
tions and educational institutions.

He is the author of “The Exclusionary
Rule: A Prosecutor’s Defense,” Criminal
Justice Ethics, summer/fall 1982, and the
co-author (with John P. Roche) of “The
Bureaucrat and the Enthusiast: A Study
in the Leadership of Sacial Movements,”
Western Political Quarterly, July 1955,

Sachs and wife Sheila, an attorney, re-
side in Baltimore with their two children,
Elisabeth and Leon. u

CARLSON, William Tunstall Jr.
400 Poydras Street, Su, 2600
New Orleans, LA 70130

IRIS, Herbert Allen
6509 Sugar Creek Dr. S,
Mohile, AL 36609

MANNING, Kevin michael
P. 0. Box 208
Ahilene, TX 79604

MOOR, Karl Ray
412 Meadow Drive
Birmingham, AL 35243

RUSS, Susan Elizabeth
1301 5. McDonough St
Montgomery, Al 36204

Winter 1986
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SCHOEN, David
789 Madison Avenue
New York, NY 10021

SCULLY, William Edward Jr.
60 Woodwind M.
Hinesville, GA 31313

SMITH, James Timathy
942 5th Avenue NW,
Alabaster, Al 35007

SMITH, Thomas Verner
P O, Box 2103
Jackson, TN 38302-2103

STEWART, Charles Calloway, Ir.
P O, Box 70
Blakely, GA 31723

STRICKLIN, Michael Wayne
Route 1, Box 498A
Hanceville, AL 35077

TALKINGTON, Scott Randall
3040-B Southmall Cir.
Montgomery, AL 36116

WAGGONER, Mark Thomas
1829 Mission Road
Birmingham, AL 35216
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Profile

Huckaby

Pursuant to the Alabama State Bar's
rules governing the election of the pres-
fdent-eloct, the following is a brief hio-
graphicil sketch of Cary Carlton Huck-
aby of Huntsville, Alibama, Huckaby is
the sole qualifying candidate lor the posi-
tion of president-elect of the Alabama
State Bar for the 1987-88 term.

Education and early career years
Muckaby, a native of Lanetl, Alabama,

Is a partner with the firm ol Bradley,

Arant, Rose & White, He received his un-

dergraduate degree in 1960 from the

University of Alabama and law degree in
1962 fram the University's Schoal of Law,
For three years, 1963-66, he served in the
United States Air Force, leaving as a cap-
tain UAG Corps).

Local bar service

He has served as president of the
Huntsville-Madison County Bar Associa-
tion, 197278, and was a member of the
Madison County Judicial Selection Com-
mission, 1975-81, and the Judicial Selec-
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Gary Carlton Huckaby
President-elect 1987-88

tion Panel for LS, Magistrate, 1983, He
was chosen chairman of the Grievance
Committee, 1976; Bench & Bar Relations
Committee, 1981: Convention Hast Com-
mittee, 1971, and Law Day Committee,
1968,

State bar activities

Huckaby presently is a member of the
hoard of bar commissioners (elected in
1981), and the Disciplinary Commission;
he also is the chairman of the MCLE
Commisston {a member since 1981). He
chaired the Governance Committee,
1983-86, and received the state bar's
Award of Merit last year for that effart. He
also devoled ume to the editorial ad-
visory board of The Alabama Lawyer
{1970.71), the Citizenship Education Com-
mittee (1971.73) and the Executive Com-
mittee (1982-83 and 1984-85).

American Bar Association work
Huckaby's work with the ABA has in-
cluded serving as chairman of the Stand-
ing Committee on Lawyer Referral and
Information Services (1982-85) and the
Spectal Committee on Delivery of Logal
Services (1976-79). He also has served in
the House of Delegates (state bar repre-
senlative 1982-presentl and as a member
ol the Consortium on Legal Services and
the Public (1976-79, 1982-85), the Task
Force on Public Education (1978) and the
Standing Committee an Lawyers in the

Armed Forces [1971-73). He currently is
serving on the ABA Annual Fund
Commillee,

Other professional and civic
activities

Huckaby has devoted time to the board
of directors of the Alabama Law Schoaol
Foundation (1981-present), the Alabama
Law Institute {council member 1979-pres-
ent) and as a member of the American
Judicature Society and 1977 chairman of
the Farrah Law Sociely,

The Madison County Elected Officials
Salary Commission, the Citizens Com-
miltee on Higher Education ot Alabama,
the Huntsville High School Task Force
and the Huntsville-Madison County Lo-
cal Government Study Committee (Juclic-
ial Section) have counted him as a
member, Huckaby has been a director of
thee Mental Health Association of Madi-
son County (1970-78), the Tennessee
Valley Boy Scouts of America (197579)
and the Council for International Visitors
of HuntsvilleeMadison County (1983-
present), and was president of the Hunts-
ville-Madison County Mental Health
Board from 197780 (member 1974-80)
and the Madison County Heart Assacia-
tion, He has given time as senior warden
ol the Episcopal Church of the Nativity
in Huntsville,

He is married to the former Jeanne
Davey, and they have three sons: Gary,
It lohn and Michael, [ |
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Alabama State Bar Rules Governing Election
of President-elect and Commissioners

Adopted by the Alabama State Bar
Board of Bar Commissioners
and approved
December 5, 1986

Statement of Purpose

These rules are adopted 1o govern elec-
tion of the president-elect and commis-
sioners of the Alabama State Bar, pur-
suant to Sections 34-3-16 and 34-3-40
through 43, Code of Alabama (1975), In
adopting these rules, the Board of Com-
missioners ol the Alabama Stale Bar ex-
presses its intent that they supersede all
previous rules and policies on these
matters.

Election of President-elect

The presidentelect of the Alabama
State Bar is chosen annually and takes
office as president-elect at the end of the
annual meeting held during the year of
such election,
i. Qualifications of candidates

Candidates for the office of president-
elect shall be members in good standing
of the Alabama State Bar as of March 1
of the year of the election. They shall pos-
sess a current privilege license or special
membership,
il. Nominations

Candidates must be nominated by
petition of at least 25 (twenty-five) Ala-
bama State Bar members in good stand-
ing. Such petitions are 1o be filed with
the secretary of the Alabama State Bar on
or before March 1 preceding the elec-
tion, Petitions filed after March 1 shall
not be acceplted and the member will nol
be gualified as a candidate for the office
of president-elect,

1. Publication of candidacy

Also by March 1, a candidate for the
office of president-elect will submit to the
secretary blographical and professional
dlata and a black and white photograph.
If received by March 1, this information
will be published in the May issue of The
Alabama Lawyer, as an announcement of
the candidacy. Any information received

alter March | shall not be published.
iV. Campaigns

A. Candidates shall not campaign prior
lo February 1 of the election year but
they may announce their candidacy at
any fime,

B, Each candidate shall be entitled to
one barwide mailing of campaign litera-
ture, at his or her expense, through the
state bar

C. Candidates shall avoid mailings by
groups wilth which they may be asso-
clated, such as alumni ar specialty bars,

D. Excessive use of telephone solicita-
tion by persons other than candidates
should be avoided,

E. Solicitation by mail or support for
a nominee by an individual lawyer is
proper, provided such letter be on the
tawyer's personal stationery or the law
firm's stationery, to his or her personal
{riends, at his or her own expense, With
the exception of nonspecially county or
circuil bar associations, two or more law-
yers shall not Jointly solicil support by
mail of any candidate,

F. Candidates shall refrain from seek-
ing or publicizing endorsements by
groups, With the exception of non-
specialty caunty or circult bar associa-
tions, no candidate or anyone acting on
his or her behalf shall solicit votes by
mailing to selected groups within the bar
or specialty bars,

G. The executive council of the Ala-
bama State Bar shall serve as the elec-
tien supervisory committee to ensure
compllance with these campaign rules.

H. The committee shall resolve any
complaints or challenges with respect to
campaign practices, Such complaints or
challenges must be in affidavit farm, filed
with the secretary of the Alabama State
Bar no later than 15 (fifteen) days after the
close of the annual meeting.

V. Election procedures

A. The secretary shall announce the
election by publication in the January
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and March issues of The Alabama Lawyer
each year. In the May issue, biographical
and professional data and photographs
of the candidates shall be published,

B. The secretary shail prepare a ballot
containing the name of each gualified
candidate for the office of presi-
dent-elec,

C. A ballot, plain envelope and return
envelope with space for a signature shall
be mailed 1o sach member in good
standing between May 15 and June 1
each year

D. Each ballot shall be marked by the
recipient member, placed in the plain
envelope provided and both shall be
placed in the returm envelope provided.
The return envelope shall be signed by
the member, in the space pravided, cer-
tifying it as the member’s vale lor the ol-
fice of presidentelect and certifying that
the member is qualified to vote, i.e, isin
good standing with the Alabama State
Bar. Only one ballot may be returned in
each certification envelope,

E. Ballots may be mailed or delivered
ta the Alabama State Bar, provided they
are received by 5 p.m. on the Tuesday
preceding the annual meeting of the state
bar. Ballots received at state bar head.
quarters after the preceding deadline
shall be null and void,

F. The secretary, or designee, shall
maintain a polling list, checking off cach
member’s ballot as itis received at state
bar headquarters,

G, On the third day of the annual
meeting, an elections commitlee com-
posed of two bar commissioners ap-
pointed by the presidect and the sec-
retary, or designee, shall certify the re-
sults af the halleting,
¥I. Assumption of office, duties

The successful candidate for president-
elect shall assume office at the conclu-
sion of the annual meeting following the
election and shall serve as a member of
the executive council of the board of
commissioners,
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Election of Commissioners

The Board of Commissioners of the
Alabama State Bar is composed of ar
least one member from each judicial cir-
cuit, a member from that part of the Tenth
Judicial Circuit known as the “Bessemer
Cut-off” electoral district and one addh-
tional commissioner tor each 100 mem-
Bers of the state bar who maintain their
principal office in a circuit as of March
1 of each year, up to ten commissioners
per circult,

I. Qualifications of candidates and
members

A. Each candidate shall be a member
in good standing of thee Alabama State
Bar and maintain his or her principal of-
fice In the circuit he or she seeks to
represent.

B. Each commissioner shall maintain
his or her principal office in the circuit
represented, Shoukd an incumbent com.
missioner’s principal office be removed
from the circuit represented, the position
of commissioner shall be declared vacan
and the unexpired term shall be filled in
accordance with Section 34-3-43(a)(8)
Code of Alabama (1975).

Il. Nominations

A, One or more candidates may be
nominated on one petition, Each petition
must he signed by five or more members
in good standing maintaining their prin-
cipal offices in the clrcuits where the
nominees maintain their principal
offices,

B. A member in good standing may be-
come a candidate from the circoit of his
or her principal office by filing a written
declaration of candidacy,

C, Fach candidate must be nominated
ot declared Tor a designated position;
however, all elections in multi-commis-
sioner circuits shall be at-large elections,

D, Nominating petitions or declara-
tions of candidacy shall be filed with the
secretary of the Alabama State Bar no
later than 5:00 p.m. of the last Friday in
April of the election year and shall be
null and void after that date,

. Campaigns

A. Each candidate and his or her sup-
porters should make a reasenable effor
to represent the candidacy in a dignified
manner,
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H. Each candidate may receive, free of
charge, a list of those persons eligible o
vote i his or her circuil. Additional lists
shall be provided at easonabile cost.

C. The executive council of the Ala-
bama State Bar shall resolw any com-
plaints or challenges with respect to cam-
paign practices, Such complaints or
challenges must be in afidavit form, filed
with the secretary of the Alabama State
Bar no later than June 30 of the election
v,

IV, Election procedures

A, By March 15 of each year, the sec-
retary shall certify 1o the board the num-
ber of members in good standing main-
taiming their principal office in cach cir-
cult and in the "Bessemer Cut-off” elec-
toral district. (A home address shall be
used only when the member in good
standing maintains na office.)

B. Places and Terms

1. Based on the census, the secretary
shall certify to the board the number of
commissioners 1o which each circuit is
entltled,

2,10 a circuit is entitled 10 fewer com-
missioners than it had the previous year,
the most recently created place will he
eliminated as of June 30 of the census
yearn

1, 11 a circuit is entitled 1o more com-
missioners than it had the previous year,
ane or more places shall be created and
a commissioner or commissioners shall
be elected for a threeyear term.

4, Beginning in 1987, places will be de-
signated “Place number ¥ (the present
commissioner position, “Place number
2" (the next commissioner position) and
so on. All elections In multicommis-
sioner circuits shall be at-large elections;
however, each candidate must be nomi-
nated or declared for a designated
position,

5. Terms of incumbent commissioners
are hereby retained. Terms of commis-
sioners lor a particular circunt should not
expire simultaneously, therefore, tor the
1987 election only, commissioners
vlected 1o the following places shall be
elected for the terms speciflied. Regard-
less of the length of the initial term, sub-
sequent terms shall be three years.

Place Number Term
2 1 year

2 years
1 years
1 year
2 years
3 years
1 yoar
2 years

{0 3 years

C, Nonce ol Election

In the January and March issues of The
Alabama Lawyer vach year, the secretary
shall give natice af the circuils due to
elect commissianers that year, with a dis-
claimer that some places might change
as a result of the annual Maich 1 census,

D. Balloting

1. After the last Friday in April, the sec-
retary shall prepare a ballot for each cir-
cuit election,

2. Between May 15 and June 1 of each
wear, a ballot, a plain envelope and a re-
turn envelope with space for a signatore
shall be mailed to each member in good
standing in the circuits electing
(JIJIT'I"I'I|'|'!=1.[]|'II'|“§.

3. kach ballot shall be marked by the
recipient member and placed in the
plain envelopes. Both shall be placed in
the return envelope and it shall be signed
in the space provided, certifving il as the
member’s vote for a commissioner or
commissioners and certitying that the
moember is qualified to vote, Le. is in
pood standing with the bar and main-
tains his or her principal office in the cir-
cuil where the election is eccurring, On-
ly ane ballot may be returned in each
certification envelope,

4. Ballots must be received in the of-
fice of the Alabama State Bar by 5:00
p.m. on the second Tuesday In June of
cach election year. Ballots received after
the preceding deadline shall be null and
void,

5. The elections committee appainted
for counting of president-elect ballots
shall count the ballots for commission-
ers’ elections and certily the results on
the Monday following the second Tues-
day in june each year,
¥. Assumption of office, duties

Successful candidates for  commis-
sioner shall assume office on July 1 fol-
lowing the election and carry out those
duties specified in Section 34-343, Code
of Alabama (1975), [ ]
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The 1987 regular session of the legislature began April
21,1987, Top on the agenda is “tort reform.” The primary
tort reform bills under consideration deal with the follow-
ing subjects:

1. medical malpractice;

2. venue:

a. non-qualified corparations,

IJ‘ [l'f'l:l']'.'-il‘(-"r Df casas o (,T()!..II"II",JI miaore (f{}!'l\."l'.—.‘T'lii'_-"I"lt
for witnesses and in interest of justice,

o, claims arising outside of Alabama amend Ala.
Code section &-5-430;

3. punilive damage cap equal © compensatory
damages but not greater than $100,000;

4, frivolous lawsuits allow judges to award attorney
fees and court costs to defendant payable by the
plaintift or plaintiff's lawyer;

5. abelish seintilla rule;

abolish collateral source rule;

7. reduce statute of limitations for 1983 aclions
from six years to two years,

&

Law Institute bills

The Law Institute will present five bills to the legislature
for consideration. One concerns guardianship, one trade
secrets and three real estate,

Alabama Uniform Guardians and Protective Pro-
ceedings Act

This comprehensive bill distingutshes between "'guard-
ians”’ of the person and ""conservators’’ of the eslate of
wards. Prior to this act, Alabama used one term, “'guar-
dian,” to characterize the duties and responsibilities of
both offlces. See Alabama Lawyer, March 1987, for a
review of this bill.

Trade secrets

The protection of trade secrets in Alabama has been left
to the courts, At common law the definition of “trade
secrets” is not clearly defined; this act does define it. To
qualify as a trade secret the secret (1) must be used, or
il nat used, Intended for use, In a trade or business: (2)
must be included or embaodied in a formula, pattern, com-
pilation, computer software, etc.; (3) is not publically

Legislative Wrap-up

by Robert L. McCurley, Jr.

known and not generally known in the trade or business;
{4) cannot readily be ascertained or derived from public
information; and (5} has significant econemic value. Alsa,
reasonable efforts must be made to maintain its secrecy,

The act further defines “improper means' of obtaining
the information and what constitutes misappropriation of
the trade secret,

The act provides for Injunctive reliel, recovery of pro-
fits, attorneys’ fees and exemplary damages.

Deeds in lieu of foreclosure

The Real Estate Committee, chaired by Hugh Lloyd of
Demopolis, with Professor Harry Cohen of the Univer-
sity of Alabama School of Law, completed a statute ad-
dressing “Deeds in Lieu of Foreclasure,” Professor Cnhen
explains that numerous instruments often styled as a
“Deed in Lieu of Foreclosure’” have been recorded in Ala-
hama. Usually these documents are conveyances from a
mortgagor to a morlgagee of the equity of redemption.
The practice has caused a great deal of confusion among
real estate people, lawyers, title examiners and the general
population. [t has been said these conveyances are fore-
closure deeds, from which the statutory right of redemp-
tion emerges, and that they preclude other lien holders
from redeeming the property to protect their interests.

There is little doubt these conveyances are not fore-
closure deeds, and they do not give rise to the statutory

Robert L. McCurley, Jr, I8 the
director of the Alabama Law
Institite at the University of
Alabama. Mo rocenad his
undergraduate and faw
degreas fram the University
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right of redemption. In addition, such
deeds do not adversely affect the rights
of persons who are not parties to the

instrument.
The suggested statute is an effort to ex- m uce

plain and rational ze the subsequent re- °
lease of a mortgagor's equity of redemp-

tion to the mortgagee. The statute clear- i Our Cllents
ly describes the law which exists, that

deeds from mortgagors to morgagees af- tO a

fect only the rights and obligations of the

L J
parties to the deed, Because the instru-
ment is a private transaction between the . ua ( ' I V 1‘ ‘ ®
mortgagor and the morigagee, there is no

“‘"*'"‘-"“"_’”f the security interest "'"_'_'"‘ Refer them to Business Valuation Services for expert deter-
statutory right of redemption arises. The minanon of farr market value of businesses, and financial

rights of other lien holders, judgment analysis and consultation in cases of;
(fl’{.‘{il")r': or !'J‘hl"'r inlerests  are not

affected. [l Estate planning L] Bankruptcy
(0 Estate settlement pnxccdling}:
Redemption of real property [0 Marital dissolutions C) Mergers or acquisitions
This praposed act basically does three [ Recapitalizations L] Buy-sell agreements
things: 1) establishes who can redeem O Employee stock ] Dissident stockholder
and the priority of redemption; (2) de- ownership plans suits
fines allowable charges; and (3) provides Contact Dr. John H, Davis, IT1
that for “}n”"w“'.ll,wm”"n' which are 4 Office Park Circle » Suite 304 * Birmingham, Alabama 35223
foreclosed by judicial sale rather than P.O. Box 7633 A * Birmingham, Alabama 35253
under a power ol sale, there is no re- (205) 870-1026

demption, provided this does not apply
to agricultural loans or dwellings with
one to four units sccupied by the mort-
gagor as a residence, See Alabama Law-
ver, lanuary 1986, lor a review of this hill.

Medical Experts

Powers contained in mortgages Medical and Hospital Malpractice

Published notice of foreclosure has . s iabilit
been under attack as being constitution- Personal Inlury Product Liab y
ally unsound, but has been upheld 2 500 Board Certified Medical Experts in all specialties, nationwide and
where there is no state official or state Alabama, to review medical records, prepare written reports and festify.
action involved in the foreclosure, This : ;
act clarifies this issue for Alabama for « Experience: 11 years and 14,000 cases for 5,000 attorney clients
there to be no state action in foreclo- « Reasonable fee options
sures. See Alabama Lawye, January 1987, » Financial assistance: Approved by Alabama Bar and

fora review of Bs.ill designed in conformity with ABA Informal Opinion #1375
Anyone desiring a copy of these pro-

posed revisions may write the Alabama » Local attorney references

Law Institute, PO, Box 1425, Tuscaloosa, « Free books, one with foreword by Melvin Belli
Alabama 35486. B « Free Medical Malpractice Teaching Seminars
* Free telephone preliminary case evaluations

i The Medical Quality
1987 Annual Meeting Foundation

July 16-18 The American Board of
; Medical-Legal Consultants

in TOLL FREE:
MOBILE A=A 1.800-336-0332
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Opinions of the General Counsel

QUESTION:

May a law firm continue to practice under a firm name
containing the name or names of one or more deceased or
retired attorneys if the name or names of one or more of
the deceased or retired attorneys of the firm or of a pre-
decessor firm is used in a continuing line of succession, al-
though no present partner or associate was ever a pariner
ar associate of one or more of the deceased or retired
attorneys?

ANSWER:

Yes, The name or names of one or more deceased or retired
attorneys may be included in the firm name if the name or
names ol one or more of the deceased or retired members
of the firm or of a predecessor firm is used in a continuing
line of succession, although no present member or associate
of the firm was ever a partner or associate ol one or more
of the deceased or retired attorneys.

DISCUSSION:

In 1937 Canon 33 of the old Canons of Prolessional Ethics
of the American Bar Association was amended to read as
tollows:

"Parinerships amang lawyers for the practice of their profes-

ston are very comwnan and are not to be condemned. In the

formation af panneships and the use of parnership names,
care should be taken not to violate any law, Custom, or rule
el court locally applicable. Where parinerships are formed
between lawyers who are not all admitted to practice in the
courts of the state, care should be taken to avaid any mis-
leading name or representation which would create a false
impression as 1o the professional position ar privileges af the
member not locally admitted, In the formation of partnerships
far the practice of law, no person should be admined or held
oul as a practitioner or member whao is not g member of the
legal protession duly authorized to practice, and amenahle
to professional discipline. In the selection and use of a firm
name, no hlse, misleading, assumed or trade name should
be used. The continued use of the name of & deceased or
tarmer partner, when permissible by local custom, is not un-
ethical, but care should be taken that no imposition or decep-
tion is practiced through this use, When a member of the firm,
on becoming a judge, is precluded from practicing law, his
name should not be continued i the firm name.

"Parinurships between liwyers and members of ather profes:
sions or nonprofessional persons should nat be lormed or per-
mitted where any part of the partnership's employment con-
sists of the practice of law” (emphasls added)

Priar to October 25, 1985, Disciplinary Rule 2-102(B), in

by William H. Morrow, Jr,

pertinent part, provided;

“ L. otherwise lawful a firm name may use as, or con-
tinue to include in, its name the name or names of one or
mone deceased or retired members of the firm or of a pre-
decessor firm in a continuing line of succession -

On October 25, 1985, the Supreme Courl of Alabama
rescinded Disciplinary Rules 2-101 through 2106 and re-
placed them with certain Temporary Disciplinary Rules,
2-101A) and 2-106(A).

Temporary Disciplinary Rule 2-101A) provides:

“A lawver shall nat make er cause to e made a false or mis

leading communication about the liswyor or the lswyer's ser-

vices, A communication is false or misleading il i

(A} contains a malerial misrepresentation of ot or law, or

amits a fact necessary 1o make the statement comsidered as

a whole not materially misleading”

Temporary Disciplinary Rule 2-105(A) provides:

(A A lnyer shall not use a firm name, letterhead, or other
professienal desigration that violales Temporary DR 2-101, A
trade name may be used by a lawyer i privale practiee i it
does not Imply a connection with a government agency or
with a public or charitable organization and is nat otherwise
in violation of Temparary DR 201 or Temporary R 2-1047

tlemporary Disciplinary Rule 2-104 deals with an attormey's
designating himself as “patent attorney”, “admiralty” or “proc
tor in admiralty.”}

Pricr to the amendment of old Canon 33 of the Canons
ol Prodessional Ethics of the Amernican Bar Association, which
added the language placed in italics, the American Bar As-
sociation in Formal Opinion (6) 1925 held that a law firm
may continue to include in its name the name of a deceased
partner if the lecal custom is to do so and such practice does
nat result in misleading the public to believe that the de-
ceased partner 1s still alive and a factor in the bustness of
the firm,

One purpose of this opinion is 1o clarify the opinion
published in the January 1987 issue of The Alabama Lawyer.
That opinion was intended to apply to a very limited fact
situation,

For example; A lawyer or lawyers practice under a specific
firm name, The lawyer or lawyers die or retire and another
lawyer or lawyers who have had no association as partners
or associates with the deceased or retired lawyer or lawyers
wanl to occupy the office and continue to practice under the
old firm name,

The use of a firm name composed of the surmames ol cer-
1ain lawyers who are deceased or retired, when the present

182

May 1987




PArtNers or assoc ates were never parners
or associates of the deceased or retired
lawyer or lawyers, contemplates a con-
tinuity and the use of this name by suc-
cessive partners, Certainly there are firms
practicing under the names of one or
more deceased lawyers when none of
the present partners or associates were
ever partners or associates of the attorney
or attorneys under whose name they
practice. This will clarify any misunder-
standing created by the opinion publish-
ed in The Alabama Lawyer, although on
the narfow fact situation contemplated
we feel that that opinion is sound.
Although the cited opinion of the
American Bar Assoclation Committee on
Ethics and Professional Responsibility
construed the Canons ol Professional
Ethics of the American Bar Association,
we find nothing In the present Code of
Protessional Responsibility of the Ala-
bama State Bar which persuades us to a
different conclusion, |

Richard Wilson
& Associates

Registered
Professional

Court Reporters

17 Mildred Street
Maontgomery, Alabama 36104

264-6433

The ttorney
Who Cares
PREPARES

Whatevar the case. Whatever
the Court. Our National/Inter-
national Sentencing and Parole
Memorandums save precious
time. For You. For Your Clients.
When a life is on the line, a
second opinion can't hurt,
Call Now: 1-800-241-0095

NATIONAL LEGAL
SERVICES
Sentencing Alternative

Planning
710 Lake View Avanue,
Allanta, Ga. 30308
Sentencing and Parole Consultants

The Alabama Lawyer

Southland

Systems
passes a new

Bill of Rights

&

Southland Systems aks new ground in providi
the right to a concise, simple, to-the-paint phone bil,

Your right...

* to easy client billing (client identification codes)
* to a custom rrlnte bill

* fo nomonthly minimum ot sign up charge

* to quality service through fiberoptics

These truths are self-evident, just call anyone on our extensive

referral list and see how it all adds up to the right bill and the
right service for you. Call us today:

Mobile
(205) 566-3830 6
SOUTHLAND SYSTEMS

Quality you can hear, Savings you can see.

Montgomery
(205) 271-2414
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Memorials

Aird, James Willlams—Anniston
Admitted: 1928
Died: Neovember 24, 1986

Barber, William C.~Birmingham
Died: December 14, 1986

Beinert, Wesley George—Tuscaloosa
Admitted; 1934
Died: January 3, 1987

Bewley, Luther Boone—Vestavia
Admitted: 1927
Died: January 29, 1987

Fletcher, Gordon Augustus—Mohile
Admitted: 1931
Died; September 26, 1986

Flowers, Walter Winkler, Sr—Narthport
Admitted: 1932
Died: August |, 1986

Fortenberry, Joseph Edwin—Wash,, DC.
Admitted: 1969
Died: February 3, 1987

Graves, Eugene Hamiter, Jr—FEufaula
Admitted: 1950
Died: August 29, 1986

Hamlet, Andy, jr—Scottsboro
Admitted: 1949
Died: June 29, 1986

Holliman, Cecil Rhodes—Birmingham
Admitted: 1925
Died; February 17, 1986

Johnston, William Edward—Mobile
Admitted: 1939
Died; January 12, 1987

Jones, Upshaw Griffin—Wetumpka
Admitted; 1930
Died: January 3, 1987

McKinley, Reuben Floyd—Baldwin
County

Admitted: 1951

Died: December 22, 1986

Molloy, Daniel Wilson, Jr—Moblle
Admitted: 1976
Died: March 22, 1987

Monagham, Bernard Andrew—
Birmingham

Admitted: 1937

Died: February 22, 1987

Newhy, William Arthur—Prattville
Admitted: 1949
Died: January 16, 1987

Nichols, Albert Hughes—Birmingham
Admitted: 1929
Died: November 23, 1985

Roberts, Escar Lee—Cadsden
Admitied: 1933
Died: November 16, 1986

Spain, Frank E.—~Gmreenshoro
Died: October 22, 1986

Spencer, William F—Birmingham
Died: March 4, 1986

Sullivan, Michael Hareld—Guli Shoros
Admitted: 1982
Died: August 20, 1986

Williams, Marvin, Jr—Birmingham
Admitted:; 1940
Died: March 3, 1987

Zeanah, Olin Weatherford—Tuscaloosa
Admitted; 1949
Died: March 18, 1987

OLIN WEATHERFORD ZEANAH

March 18, 1987, markec the passing of
a respected and distinguished member
of the bar, Olin Weatherlord Zeanah.,

Zeanah was born October 26, 1922,
and raised in Holt, Alabama. He served
as a company commander in the Pacilic
Theatre from 1943 until 1946 and re-
ceived the Presidential Unit Citation. He
returned to Tuscaloosa and earned his
undergraduate degree in chemical engi-
neering from the University of Alabama,
He received his law degree in 1949 and
began practice in Tuscaloosa that year,

Zeanah served as district attorney for
Tuscaloosa from 1955 until 1959 when
he returned 1o private practice to begin
kis own firm. Al the time of his death he
was the senior partner in Zeanah, Hust
& Summerford,

During his career Zeanah served as
president of the Tuscaloosa County Bar
Association and chairman of the Ala-
bama State Bar Grievance Committee,
He also was on the Advisory Council of
the Alabama Law Institute and the Na-
tonal Panel of Arbitration Association,

Zeanah was a Fellow in the American
College of Trial Lawyers and a member
of the Federation of Insurance Counsel,
the International Association of In-
surance Counsel, the Farrab Law Society
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and the Tuscaloosa County, Alabama
State and American Bar Associations, He
also was admitted to practice before the
United States Court of Claims and the
United States Supreme Court.

He was a past president of the Tus-
caloosa Exchange Club and the East-
wood ParentTeacher Association, past
chairman of the Red Cross Blood Drive
and a member of the WarriorTombigbee
Development Association, He served on
the board of directors of First Alabama
Bank of Tuscaloosa and later on the
board of directors of First State Bank of
Tuscaloosa, Zeanah attended Alberta
Baptist Church where he taught Sunday
school for many years,

He is survived by his wife, Dorothy In-
gram Zeanah, and two daughters, Terry
Zeanah and Karen Stokes, He was a de-
voted hushand, father and grandfather,

Olin Weatherford Zeanah will be re-
membered by friend and foe alike for his
integrity, his superior capabilities and his
famous tenacity. He was a living exam-
ple of the creed on his office wall that
hard work, not cleverness, is the secret
of success,

e S

JOSEPH E. FORTENBERRY

Joseph E. Fortenberry, 42, a trial lawyer
for the United States justice Department’s
antitrust division and co-chatrman ol the
D.C. Bar Association’s antitrust commit-
tee, died of occlusive coronary athevo-
sclerosis February 3 in Georgetown Uni-
versity Hospital, He lived in Washington,

Fortenberry was born In Washington,
but raised in Oxford, Mississippl. He
received a bachelor's degree from Har-
vard University and a law degree from
Yale University law school,

After receiving his law degree, Forten-
berry worked for a year as a law clerk Tor
Judge John C. Godbold of the LIS, Court
of Appeals for the Fifth Circult in Ala-
bama, before joining the law firm of
Rushton, Stakely, Johnston & Garrett in
Montgomery, Alabama, as an associale
Iﬂ\'l"y{"f.

His next move was 1o New York as a
senior associate in the corporate law firm
of Donovan, Leisure, Newton & Irvine,

In 1979, Fortenberry joined the Justice
Department as a trial lawyer responsible
for investigating and prosecuting cases
under federal antitrust laws; he held this
pasition at the time of his death,

"He enjoyed working on antitrusl
cases, That's why he wanted to work for
the Justice Department,” said his wife,
Ashley Doherty Fortenberry,

He was a member of St. Mamgaret’s
Episcopal Church in Washington, the
American Ecanomic Association and the
Selden Society, a legal history organiza-
tion. He was also the author of many ar-
ticles on federal antitrust laws that ap-
peared in various law journals,

He is survived by his wife and a
daughter, Dorothy Fortenberry, both of
washington; his parents, Nolan and Mae
Fortenberry of Auburn, Alabama; and a
brother, Charles Fortenberry of Jackson,
Mississippi,

The family suggests that expressions of
sympathy be in the form of contributions
to the Washington Opera Guild, the Yale
Law School Fund o the Fantenberry
Scholarship Fund, o/o the Political
Science Department, Auburn University,
Auburn, Alabama.

—reprinted from The Washington Times

WILLIAM EDWARDS JOHNSTON

William Edwards Johnston, a member
of the Mobile, the Alabama State and the
American Bar Assaciations died January
12, 1987

He was born In Mobile, Alabama, in
1915, the son of Samuel McCoy Johnston
and Ruth Ulmer Johnston, and was edu-
cated in the public schools of Mahile
and received his LL.B. degree in 1939
from the University of Alabama. Ar the
University, he was a member of Delta
Kappa Epsilon fraternity, where he was
affectionately known as “Slugger Bill”

In 1919, Johnston began practicing law
in Mohile with his 1ather’s firm and con-
tinued as an active and successiul trial
lawyer, practicing with his brother and
nephews, until his death,

He was a second lieutenant in the
United States Army and served his coun-
try during World War 11, He was a mem-
ber of Dauphinway United Methodist
Church, active in civie groups and served
on the Alabama Democratic Executive
Committee, Johnston also was a member
of numerous committees of the Alabama
State and Maobile Bar Assoclations,

He is survived by his wile, Margaret
Anne Gibson Johnston; two daughters,
Anne Johnston Oppenheimer and Melis-
sa Johnston Oswald: five grandchildren:
and other relatives.

These notices are published immedi-
ately after reports of death are received,
Blographical information not appearing
in this issue will be published at a later
date if infermation is accessible. We ask
you 1o promptly report the death of an
Alabama anorney to the Alabama State
Bar, and we would appreciate your as-
sistance in providing biographical infor-
malion lor The Alabama lawyer,

The Alabama Lawver
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Classified Notices

RATES Memilera: Mo Clusrge, asiopl Kor “posiidms wantoed™ or “poaiiiony of )
Fistings, which are o the nonmember rawe Nonmembses: §35 pe inserion of
1500 worhe o0 less 350 o adldivehal word, Clashiied copw and payisoit il
b received accanding o e folleweing publishing scheduli

B dheaniline egtenmions will b e, Send clissifed copy and pigment; magle
anil to Ther Alafsarma Lavyes, to: Alabeerea Laweywy Cliai loeds, e Maigaret Lk,
PPEY how 41536 Montgomedy, AL 3N

Puly HP lssue—Dealline May 29
Sept 07 s Ceadlineg uly 1
Mo, 0F |ssio—Coadl line Sept. 10

FOR SALE

FOR SALE: USCA: CjS: Words and
Phrases, All in excellent condition and
up-to-tlate, Send inquiries to Chenault,
Hammond, Buck & Hall, PO. Box
1906, Decatur, Alabama 35602, (205)
3537031,

FOR SALE: One IBM displaywriter, Texi-
pack 4. Excellent condition and under
current maintenance contract, Inquiries
call Mickie Mills at (205) 328-2200 or
write 500 Bank for Savings Building,
Birmingham, Alabama 35203.

FOR SALE: Alabama Reporter—390 So,
2d—482 So, 2d, 30 volumes, excellent
condition; Alabama Digest, complete,
current, excellent condition; Alabama
Code, 1975, current through 1985, ex-
cellent condition. Contact Donald ).
McKinnon (205) 6874382, 224 Easl
Broad Street, P0. Box 379, Eufaula,
Alabama 36027

POSITIONS OFFERED

STAFF ATTORNEY and Director of Sea
Grant Coastal and Marine Law Re-
search Program at University of Mis-
sissippi Law Center beginning July 1,
1987, Salary $33,000. Application dead-
line: May 15, 1987 Conlact: William
Hooper, Jr., Law Center Room 518,
University, MS 38677. Telephone: (601)
2327775, Equal Opportunity Employ-
er.

EXPANDING AV FIRM in north Ala-
bama city seeks experienced manage-
ment labor lawyer to complement exist-
ing practice, Apply to: P. O. Box 2008,
Huntsville, AL 35604,

FIVE-ATTORNEY ATLANTA FIRM with
sophisticated commercial and tax prac-
tice seeks Iwo associates, Musl have
one o three years’ experience, One
position in general corporate and tax,
and one positon in general corporate,
commercial lending and commercial
real estate, Candidates must have ex-

cellent academic record and wrlting
ability. Forward réesume and writing
sample to Jackson, Tyler & Choinas,
509 Grant Building, 44 Broad Street,
NW., Atlanta, Georgia 30303.

THE TROY AND ANDALUSIA offices
of the Legal Services Corporation of
Alabama seek to employ a staff attorney
and/or a paralegal, For the paralegal
pasition, the salary is $14,261.00 DOE,,
and for the attorney position, the salary
is $20,296,00 DOE. Excellent fringe
henefits. Prefer applicants with pover-
ty law experience, but not absolutely
necessary. Please send résume, wriling
sample and three references to: Steven
D, Caley, Managing Attorney, Legal
Services Corporation of Alabama, 161
South Qates Streel, Dothan, Alabama
36301.

MONTGOMERY FIRM seeking associ-
ate in civil litigation and commercial
clalms. Top 25 percent of class, clerk-
ing experience preferred, Please send
résume: Attorney Applications, PO, Box
1402, Montgomery, Alabama 36102,

ATTORNEY JOBS—National and Fed-
eral Legal Employment Report: highly
regarded monthly detailed listing of
hundreds of attorney and law-related
jobs with U.S, Government, other pub-
lic/private employers in Washington,
DC, throughout WS and abroad.
5303 months; $50—6 manths. Fed-
eral Reports, 1010 Vermont Ave,, NW,,
#408-AB, Washington, D.C. 20005,
(202) 393-3311, Visa/MC

'SERVICES

FORESTRY / APPRAISAL SERVICES:
Registered Forester and  Accredited
Rural Appraiser offers appraisal and
management services to attorneys,
estates, absentee owners, Timber
crulses, estate appraisals, con-
demnation appraisals, forest manage-
ment, courtroom testimony. Joseph E.
Rigsby, ARA, RF 3613 E. So. Boulevard,
Montgomery, Alabama 36116.

FIRE INVESTIGATIONS for attorneys
and insurance companies, Our firm
specializes in fire, (raud, arson, sub-
rogatien and survelllance. Insurance
background, Qualified in slate and
federal court. References and rates will
be furnished upon request. James E.
Posey, Jr., and Linda F. Hand d/b/a In-
vestigative Services, 4849 10th Avenue,
N., Birmingham, Alabama 35212 (205)
591-1164.

We need your help
locating eye-catching,
colorful covers for
The Alabama Lawyer.
Please send vertical,
clear, original
photographs, slides
or transparencies
to the Lawyer.

SAVE

30-60%
USED LAW BOOKS

We Buy * Sell » Trade
West = Lawvers On-op * Narrison
Vatthew Hender » Callaghan « Qthers

Law Book Exchange

PO, Box 24990
Jacksonville, FL 32241-4950)

Fla. (800)824-4807

Outside Fla. (800)325-6012
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Classified R

United States District Court
Middle District of Alabama

SERVICES

LEGAL RESEARCH HELP: Experienced The Office of the Clerk is Now

attorney, member of Alabama Bar since Accepting Applications for the Position of:

1977. Access to law school and state law

il B S T

:;i]r;:lr;:l; \:f:-:l:h: ':’.;{;‘;;:}:‘{H f:::‘r;: Pro-5e Law Clerk (i{ll'l‘l|]|.iﬂrl(.'[?; frorres;?umla with |.1:r.-|i-

Kathryn Farnell, 112 Moore Building, c . ; trnm'ral "_nld “)m.pl_'l”l']",h lu.-guq:hlng

Montgomery, Alabama 36104, (205) - )i P Grade: Iulu~ll~1_£_ M. procedura I‘E'(]tllf(ll‘l-‘il.l'llh, supplying

2777937 In Jefferson and Shelby coun Starting Salary I’F-r Year: $22458 to  them with (;np!)roPr_mtv {forms, dpgu-

e cll e -4, o e

:‘""m e m‘a_rkl_‘ o rhe_’_qu.rhry ”_' e CLOSING DATE FOR to accomplish other duties,

egal services to be performed or the : .

expertise of the lawver performing such ARBLICATIONS: MAY::30, 1987 > .

sarviees : MINIMUM QUAUFILATIONS: To
QCCUPATIONAL INFORMATION: qualify for the position of pro-se law

EXAMINATION OF QUESTIONED Prowse law clerk is a stall position, clerk a person must be a law school

Documents: Handwriting, typewriting hired by and reporting o the clerk of  graduate (or have completed all law

and related examinations, International- the United States District Coun. A pro-  school studies and merely awaiting

ly count-qualified expert witness, Dip- se law clerk performs duties and re-  conferment of degree), for entry level

lomate, American Board of Forensic sponsibilities such as the following:  requirements,

Document Examiners. Member: Amer- examines all prisoner petitions and

fcan Society of Questioned Document complaints, including state habeas DESIRABLE EXPERIENCE: This court

Examiners, the International Associa- corpus petitions, mations to vacate is interested in an applicant who

tion for Identification, the British Foren- sentence and civil rights complaints, would gualify lor the highest grade

sic Science Society and the National determining if they are proper for fil-  which would require that person to be

Assaciation of Criminal Defense Law- ing; reviews and records all correspon-  a member of the bar of a state, terri-

yers, Retired Chiel Document Examiner, dence relating to such petitions and  torial or federal court of general juris-

UsA C| Laboratories. Hans Mayer Gi- complaints; performs substantive  diction, and whao has at least two years

dion, 218 Merrymont Drive, Augusta, screening after fillng of all prisoner  of specialized experience in the prac-

Georgia 30907, (404) 860-4267, petitions and motions, including state  tice of law, legal research, legal ad-
habeas corpus petitions, motions to  ministration or ecuivalent experience

WANTED: Attorneys interested in vacate sentence and civil rights com-  received after graduation from law

subrogation referrals, Please send name plaints and of other pro-se litigations,  school.

and address to: American Subrogation such as social security and equal em- :

Atys.,, PO, Box 5294/ED.R.5tat., New ployment opportunity complaints; SUBMIT APPLICATION AND RE-

York, NY 10150, ATTN; Robert Abidor, drafts appropriate recommendations SUME T(: Thomas C. Cawver, Clerk,

Esquire. and orders for the court’s signature; re-  LLS District Court, LULS. Courthouse,

views all complaints, petitions and RO, Box 711, Montgomery, Alabama
. edical pleadings that have been filed to 36101, Phone (205) 832-7308, Names
' . determine issues involved and basis  of persons applying will not be pub-

1800 TOP EXPEHTS | for relief; performs research as re-  lished, and applications will be con-
FLIGHT

quired, to assist the count in prepar-  sidered confidential,

Hospital Malpractice

LOWEST FRICES

; et ing opinions; evaluates and deter-
! Compare-‘ msumance mines that complaints, petitions and AN EQUAL OPPORTUNITY EM-
* Gt ovaution witly urconditional wairanty, trom $225 pleadings meet the requirements of  PLOYER
b federal and local procedural rules,
ecaiso of health form, payment of fees and service; re-  Applications received for this position

turns those documents nol conform-  may he considered for any similar va-

itz tion with Heansed physicia

ing to the statutes or rules, with in-  cancy which may occur within 90
FOR FAEE BROCHURE CALL TOLL FREI structions for necessary correction or days. B

B00-22868-JDMD
‘Dm IN NEW JERSEY
201-022-02322323
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CLE

by Mary Lyn Pike
Assistant Execulive Director

CLE now mandated in majority of
states

Continuing legal education is now
mandatory in 27 states and pending or
under study in 12 others. In the south and
southeast, Texas, Louisiana, Mississippl,
Alabama, Georgia, Tennessee, South
Caroling, Virginia and West Virginia have
adopled MCLE. Florida’s plan is pending
before its supreme court; Arkansas and
Morth Carolina are considering adopting
a requirement.

The plans are somewhat varled in de-
tail but uniform in substance, The annual
requirement varles from a low of eight
hours per year In Virginla to a high of 15
Or yeat in siveral states, Many states,
especially in the southeast, use a
60-minute hour for calculating credits,
unlike Alabama, which uses a 50-minute
hour.

An increasingly common feature is an
annual ethics education requirement,
There are two basic approaches; the first
requires an attomey to arn a certain por-
tion of the annual credits by taking ethics
education courses, The second puts the
burden on CLE sponsors to weave ethics
education into their accredited programs,

1986 Alabama compliance data

As usual, more than 99 percent of
Ihase subject to the CLE requirement met
the compliance deadline or obtained
permission to make up a deficiency and
did so. Only 120 individuals were certi-
fled to the Disciplinary Commission for
noncompliance; at least 20 of these had
sufficient carryover credits from 1985 1o
meet the 1986 requirement but over-
looked the necessity of submitting the
annual report,

Over 150 members ook advantage of
the new deficiency plan procetlure, sub-
mitting their plans by january 31 and
making up their credits by March 1, It is
hoped that this number will dwindle
rather than increase with the passage of
time.

Recent MCLE Commission decisions

Al Its February 6 meeting the man-
datory CLE commission took the follow-
INg actions:

1. Voled to construe Rule 5A as requir-
ing the filing of an annual report only if
an attorney is subject to the 12-hour re-
quiremenlt. Accordingly, it voted to waive
the 1986 late filing fee for exempt mem-
bers and modify Regulation 5.1 so that
filing by exempt members will be op-
tional, unless credits are 10 be carried
forward,

2. Commended MCLE Commission
secretary Diane Weldon for her diligent
performance during the administrator's
month-long absence,

3. Acknowledged a complaint about
the imposition of late compliance and
late filing fees,

4. Granted two waivers of the 1986
CLE requirement on the basis of physical
disability and authorized another on the
basis of emotional disability, pending re-
ceipt of a physiclans statement.

5. Granted an extension of the 1986
compliance deadline on the basis of fi-
nancial difficulties,

6. Granted a retroactive special mem-
bership 1o a nonpraclicing attorney who
purchased an active license on the incor-
rect advice of 4 state bar staff member.

7. Authortzed return of a late filing fee
paid by an exempl attorney,

8. Declined o accept a deficiency
plan filed after the January 31 deadline,

9. Awarded partial teaching credit to
an attorney who prepared a handout but
was unable to present it,

10. Continued the approved sponsor
status of the Morgan County Bar Young
Lawyers' Section,

11. Approved for half credit a seminar
on law office technology (ABICLE).

12. Approved a Franco-American legal
study tour (Professional Seminar
Consultants),

13. Approved adwvertising of a real estate
reorganization and foreclosure praclice
seminar without the “designed primarily
for attorneys” announcement usually re-
quired of the sponsor (National Business
Institute),

14, 5el its next meeting for 9 a.m., Fri-
day, April 3, 1987 ]

1987 Alabama State Bar
Annual Meeting

— MOBILE—
July 16, 17 & 18
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Ex Arguendo . . .

“A democracy cannot exist as a permanent
form of government. It can only exist until
the voters discover they can vote them-
selves largess out of the public treasury.
From that moment on the majority will
always vote for the candidate promising
the most from the public treasury — with
the result that democracy will collapse
over a loose fiscal policy, always to be
followed by dictatorship.”

An observation 200 years ago by British historian Alexander Tyler.

-
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ral law source. Here are just
some of the reas@ns why:

B USCA is compiate, It olfers

more comprahensive coverage
of federal cases than any other
federal statute source,

B It's official, USCA is the only
annotated federal statute set
which follows the officlal text of
the U.S. Code, which Is prepared
by the Office of the Law
Revision Counsel of the House
of Representatives.

i USCA works with your library
through Waest's Key Number
System and other library
refarances.

B Only USCA has conveniant
alphabatical indexaa to
annotations,

) YT Weal Pubiiahing Cormpary

B USCA has superbly datailed
master and individual titke
indaxas,

B USCA coniains the full taxt of
Imporiant CFR regulations.

B Only USCA provides valuable
Legislative History Notes
directing you to specific pages of
the U.S. Code Congressional
and Administrative News,

B USCA s renownad for its
aditorial integrity.

i&n't it time you owned Uinited States
Cocdlo Annotaied ? Call your West
Sales Reprasentative today..or call
toll-fres:

1-800-328-8352, Oparator 46,

Urite Slates Codn Annnieked e

Mr. William By Coleman
Capall, Howard, Knabe & Cobbs
P. 0. Pox 2069

Honlgomery Al 38197

MICHAEL D. GOODSON
P.O. Bax 17334
Montgomary, AL 38117
Phone: 206/277-1014

L. JAMES HANKING
PO, Bax 363086
Hirmingham, Al 35206
Phong: 205/320-6240
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