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President’s Page

tits meeting an April 1, 1988, the

board of commissioners unani-

mously approved the recommen-
dation of the Insurance Programs Com-
mittee that the bar endorse and assist in
the advertising and solicitation of mem-
bers of the bar tor funds, subscriptions,
memberships or debentures related to
the capitalization of a captive insurance
company lor prolessional liability in-
surance. The bar also will participate in
other activities that may be reasonably
necessary to the promoltion, organization
and development of the captive. The
commission came 10 its decision follow-
ing a lengthy period of careful considera-
tion, and after obtaining two polls of the
membership and consulting with Mc-
Neary Insurance Consulting Services,
Inc., an insurance consulting firm which
advised a number of the existing captives

in ather states, We are indebted to Henry HARRIS

Henzel and the Insurance Programs
Commiltee for their hard waork,

| urge your suppor of this effort which will allow the law
yers of Alabama to take their desting in thelr own hands
and assure the availability of insurance and stabillty of prem-
iums, | pledie 1o you that | will give this my close atten-
tion throughout the remainder of my term in office, and
the project has the support of both of my successors, Gary
Huckaly and Alva Caine. | commend it to each of vou.

I am delighted to welcome Major General Robert W,
Norris as General Counsel ol the Alabama Bar. General
Norris retires July 1 from his position as Judge Advocate
General of the United States Air Force. He is an Alabama
lawyer and a graduate of the University of Alabama Schoal
of Law and brings not only excellent credentials but en-
thustasm to this Important position, | know all will lend
support to General Norris,

We will miss Mary Lyn Pike whao recently resigned as
assistant executive director to accept a position as direct-
or of prolessional education with the Association of Trial
Lawyers of America in Washington, DIC. Mary Lyn did a
superior job for the bar in many areas, particularly devel.
aping the Mandatory CLE program from its beginning and
working with our many committees, Mary Lyn carries with
her our very best wishes, and she knows we expect her
to visit whenever she has the chance,

I am maost pleased that one of our outstanding voung
lawyers, Keith Norman of Montgomery, will join the bar

full time about May 15 as director of pro-
grams and aclivities, Keith has been a
dedicated worker in the Alabama State
Bar, and we are most lortunate that he
has agreed to come with us | know you
will enjoyv working with him,

Our IOLTA program continues to gain
momentum. Al the time of preparation
of this report, we had 293 trust accounts
converted Lo IOLTA interest-bearing ace
counts which represent 901 lawyers, We
are obtaining excellent cooperation from
banks all over the state, and | urge those
of you who have not taken the simple
step of converting your trust account to
an 1OLTA account, take time W do so
now, To date, the Alabama Law Founda-
tion, which will administer the 1OLTA
grants, has received $2314641. The
board of trustees of the foundation is
determined 10 develop systems assur-
ing that funding will go lo projects of
which the public and the bar will be
proud,

By order eflective March 30, 1988, the Alabama Supreme
Court amended Rule VI of the Client Security Fund rules
1o provide that only those persons holding an annual bus-
iness license shall be assessed. At that time, we had re-
ceived 1430 contributions of $25 each from special mem-
bers who now are exempt. The bar commission felt thal
faimess dictated that we should offer 1o refund to those
members their 1988 assessment; however, in doing so, |
have appealed 10 them to make their 1988 contribution
a wluntary one, The amendment also exempts any per-
son admitted to practice who has reached the age of 65
years and retired from the active practice of law.

We continue to mave forward with the post-conviction
capital representation project headed by former Governor
Albert Brewer The resource center 1o be established at the
University of Alalama School of Law will be incorporated
and known as the Alabama Capital Resource Center, The
tollowing persons have been asked o serve on the initial
board of directors: L. Murray Alley; Dennis N, Balske;
Frank 5. James, lll; Richard 5 Manley; Richard H. Gill; W.
Harold Albrittan, 1l Robert L, McCurley, r; Frank M.
McFadden; and David A, Bagwell,

| remind you 1o make plans for the annual meeting in
Birmingham at the Wynfrey Haotel, July 21-23, We expect
to have a segment of the program dedicated to explaining
and promoting the captive insurance company. a
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Executive Director’s Rep

Hail and Farewell—The Montgomery/D.C. Switch!

Goodbye
ary Lyn Pike has resigned as
assistant executive director ol
the Alzbama State Bar to be-
come director of professional education
for the Association of Trial Lawyers of
America in the association’s Washing-
ton, D.C., headquarters.

Mary Lyn began her employment with
the Alabama State Bar while a law stu-
dent, She worked with Professor Camille
Cook in the development ol the Manda-
tory CLE program which Alabama adopr-
ed in 1981, Following her graduation,
she moved to Montgomery and, with the
bar's MCLE Commission, implemented
a model program that has run with near
perfection. The bar's acceptance of
MCLE in Alabama is a reflection of the
quality and efficiency of the program.
Several of our neighboring states have
adopted cur regulations and procedures
almaost verbatim, Mary Lyn's implemen-
tation and administration of the MCLE
rules and commission policies, with the
help of Diane Weldon, has established
our program as one of the country’s best,

The activity level and volunteer in-
volvemoent in committee and seclion ac-
tivity in recent years is another tnbute to
Mary Lyn's efiective role as staff liaison
with these vital association entities.

As our assistanl execulive director,
Mary Lyn also coordinated the compu-
terization effort of the bar. She worked
closely with the vendor and programmer
lo insure that the needs of every associa-

tion lunction would be met, She coordi-
nated the phase-in of each functional
area and the training program of the staff,

fhe Alabama State Bar has benelited
from Mary Lyn's commendable talenis,
as have the numerous community and
civic endeavors in Montgomery in which
she participated.

She has coveted a professional eppor-
tunity in Washington, | am confident
ATLA has chosen well in selecting her
ta direct its professional education efiorts
where she joins another Alabama State
Bar member, Tom Henderson, who is
ATLA's new executive director.

Welcome

Coming home to Alabama from Wash-
ington to become Alabama State Bar
General Counsel is Robert W, Norris, the
current Judge Advocale General of the
LInited States Air Force, He s principal
legal advisor to the Air Force Chief of
Stall. General Norris will retire from the
Alr Force July 1, 1988,

Both General Norris and his wife, the
former Martha Katherine Cummins, are
natives of Birmingham, Their daughter,
Lisha, 15 a hospital administrator and
thetr son, Nathan, will graduate from the
University of Virginia and enter law
school in the fall of 1988, Norris gradu-
aled fram the University of Alabama Law
School in 1955 and earned an LL.M in
taxation from George ‘Washington Uni-
versity, He has held virtually every ma-
jor position in the Air Force legal system,

HAMNER

His commendable talents and experi-
ence as a lawyer and administrator will
bring strong direction to the office of
general counsel.

A screening committee exiended inter-
views to live finalists from among numer-
ous applicants for the position which be-
came vacanl upon the retirement of Wil-
liam H. Morrow, |r., the har's general
counsel since 1964,

The workload in the office of the gen-
eral counsel continues (o grow at an ac-
cederaled pace. The board of commis-
stoners authorized the employment of a
third assistant general counsel and ap-
propriale support personnel; however,
these actions will not take place until
General Norris has an opportunity to re-
view the entire operation at the Center
for Professional Responsibility,

Requests for opinions on ethics issues
continue 1o increase. The issues ol adver-
tising and solicitation, private referral

The Alabama Lawyer




service and unauthaorized practice ol law
complaints continue to present stimulat-
ing issues to the disciplinary commis-
sion. Alsa, the supreme court has belore
it for consideration the model Rules of
Protessional Conduct, Their adoption in
Alabama and fulfilling the profession’s
responsibility at self-regulation  will
challenge General Norris and his co-
wuorkers,

Client Security Fund eye-opener
The overall response to the 1988 Client

Security Fund assessmenl notices has

been positive; however, | was shocked at

the number of judges, publicly-employed
attorneys and non-practicing  lawyers
who questioned its applicahility to them.
Qurs is a great bar and a strong profes
sion with the privilege of practicing in
the nation's foremost Judicial system, nat
to mentton under the world's greatest
Constitution—yel (00 many of our mem-
bers think that the $150 annual business
license is what makes one a member of
the legal profession in Alabama. Each
person admitted to practice takes the
same oath to gain the privilege to prace
tice law in Alabama. This privilege is at-
tended with certain  prolessional re-
sponsibilities. u

LOSING YOUR TITLE CAN
BE SO INCONVENIENT

Leaving your home isn't easy. But if you lost your title, that's
exactly what you'd have to do.

A title must be defended when challenged. With Mississippi
Valley Title Insurance protecting against any challenge
to your ownership of property, you won't lose your title,
or have to leave your home! Mississippi Valley Title

State Offtce/ 324 North 215t Si./ Birmingham, AL 35203
Todl Free - 1/806/ 8431688/ Telefax - 1/ 3260919/ A Minnesota Tile Company

" rary phatan

Rrufer Betoman
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Years From Now, We Can
Help Settle Your Estate.
ThisYear, We Can HelpYou Build It.

Settling an estate can be a complex proposition.
But it’s nothing compared to building one.

How will you invest? What kinds of risks
are you willing to take? And who can you rely on
to help you make the right choices?

Consider the Trust Services of AmSouth
Bank.

You might think our expertise lies in estate
planning and settlement. After all, our Trust Divi-

For more information about cut Trust Services, eontact your nearest AmSouth branch,

¢ 1988 AmSouth Dancorporation.

sion has an unparalleled record in these areas.
But our professional staff is also qualified
to make the kinds of investments that can help
you grow right now, from real estate and bonds
10 high-growth equity investments.
And with those kinds of investments in
vour pocket, yvou'll j .
00N Nave an cstate
worth settling.

For Your Growing Needs.

Member FIDIC
AmSouth Pank, N.A



About Members, Among Firms

ABOUT MEMBERS

Judy Mendel Garfinkel, vice pres-
idlent, human resources, BancBoston
Mortgage Corporation, formerly
Mortgage Corporation of the South,
has relocated to the Florida divisian
of BancBoston Mortgage Corporation,
Her office is located at 7301 Bay-
meadows Way, Jacksonville, Florida
32216, Phone (904) 281-3000.

|

David A, Garfinkel, formerly a part-
ner in the firm of Veal and Garfinkel,
announces his relocation to Jackson-
ville, Florida. He will be employed
with the firm of Datz, Jacobson &
Lembecke, at 2902 Independent
Square, Jacksonville, Florida 32202,
Phone (904) 355-5467,

|

Donald Lee Hedlin of Huntsville has
joined the Foreign Service and been
canfirmed by the Senate as Vice-Con-
sul/3rd Secretary in the LS. Embassy
in Lima, Peru, effective July 1988, His
mailing address remains PO, Box 875,
Huntsville, Alabama 35804,

|

Richard E. Shields announces the
relocation of his office 1o 63 South
Rayal Street, Suite 308, AmSouth Cen-
ter/Riverview Plaza, Mabile, Alabama
36602, Phone (205) 4321656,

|

Richard K. Mauk, former clerk to
Bankruptey Judge Stephen B. Cole-
man, announces the opening of his
office at One Perimeter Park South,
Suite 320, South Tower, Birmingham,
Alabama 35243, Phone {205) 969.
33N,

=]

David L. Ratcliffe announces the re-
location of his office to 1005 Dauphin
Street, Maobile, Alabama 36604,
Phone (205! 433-9930),

|

Robert M. Alton, Jr., announces the

removal of his offices to 3000 Zelda

Road, Suite E, Montgomery, Alabama
36106, Phone (205) 370-017 7,
[ |
Steven M. Reynolds announces the
opening of his office at 418 Scott
Street, Montgomery, Alabama 36104,
Phone (205) 265-3220,
O
Robert F. Smith announces the re-
location of his office to 214 West Dr,
Hicks Boulevard, PO, Box 1707, Flo-
rence, Alabama 35631, Phane (205)
766-3663.
|

Raymond P. Fitzpatrick, Jr., an-
nounces the relocation of his office to
2032 Valleydale Road, Birmingham,
Alabama 35244. Phone (205) 988-
5048,

=]

Ranald A. Davidson announces the
removal of his office to 2200 City Fed-
eral Building, Birmingham, Alabama
35203, Phone (205] 2510285,

|

Leon E Stamp, Jr., announces the re-

location of his office to 1005 Dauphin

Street, Mobile, Alabama 36604,
Phone (205) 433-9930,
o

S, Alec Spoon, formerly deputy dis-
trict attorney (or the 15th Judicial Cir-
cuit, announces the opening of his of-
fices at 22 Scott Street, Montgomery,
Alabama 36104. Phone (205) 265-
6741,

[ |

Al Pennington announces his with-
drawal from the firm of Pennington,
MeCleave & Patterson, and his con-
tinuance in the practice of law at 113
South Dearborn Street, PO, Box 342,
Mobile, Alabama 36601, Phone (205)
432-1661,

AMONG FIRMS

Geoarge L. Beck, Jr, announces that
Dennis R, Pierson has become an as-
sociate with the fimm of George L.

Beck, Jr. Offices are locared at 22
Scott Street, Montgomery, Alabama
36104, Phone {205) 832-4878,

[ ]

R. Michael Booker and Byrom A.
Lassiter announce the formation of
Booker & Lassiter, with offices located
al 205 Fairhope Avenue, Fairhope,
Alabama 36532, Phone (205) 928-
2058,

n

A, James Carson and F. Wade Steed
announce the combination of their
practices under the name of Carson
& Steed. Offices are located al Vesta-
via Commerce Centre, 2090 Colum-
biana Road, Suite 4600, Birmingham,
Alabama 35216, Phone (205) 822-
7000,

|

Armbrecht, Jackson, DeMouy,
Crowe, Holmes & Reeves announces
that David E. Hudgens and Ray M.
Thompson have become members of
the firm, and James R. Hinson, |r,
Coleman E Meador, Aaron E. Brad-
shaw, Broox G. Holmes, Jr., Charles
E. Harrison and Bernard P. Matthews,
Jr., have become associated with the
firm, Offices are located at 1300 Am-
South Center, PO, Box 290, Mohile,
Alabama 36601,

n

Stephen D. Heninger and 8, Greg
Burge, lormerly of Hare, Wynn,
Newell & Newton, and Stuart F. Var-
go, formerly of Hardin & Assoclales,
annotince the formation of a partner-
ship in the name of Heninger, Burge
& Vargo. Offices are located at 2021
ird Avenue, North, Suite 300, Birm-
ingham, Alabama 35203

el

Cabhaniss, Johnston, Gardner, Du-
mas & O'Neal announces that Hey-
ward C, Hosch, 1l1, and R, Carlton
Smyly have become members of the
firm, and C. Ellis Brazeal, 111, Anita S.
Gifford, Christopher G. Qutlaw and
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David B. Walston have become asso-
ciates of the firm. The firm also an-
nounces the relocation of its Mobile
offices 10 700 AmSouth Center, Mo-
bile, Alabarma 36602, Phone (205)
433-6961. Bimingham offices are still
al 1900 First National-Southemn Natural

Building, Birmingham, Alabama
35203, Phone (205) 252-8800.
(=]

David W. Crosland, Jim Tom
Haynes, David N, Strand and Dale C,
Freeman announce their partnership
under the firm name of Crosland,
Haynes, Strand & Freeman, Offices
are located at 818 Conneclicut Avenue,
NW., Suite 1000, Washington, D.C.
20006, Phone (202) 331-8274. They
also have an office in San Francisco,

a

Phelps, Dunbar, Marks, Claverie &
Sims announces that Mary Camphell
Hubbard has become a member of the
firm, Offices are located at Texaco
Center, 400 Poydras Street, New Or-
leans, Louisiana 70130-3245.

|

Capouano, Wampold, Prestwood &
Sansone, PA. announces that the prac-
tices of Ingalls & Warren and Frank
Caskey have combined with the firm.
The firm name shall remain Ca-
pouano, Wampold, Prestwood & San-
sone, PA, Offices are located at 350
Adams Avenue, PO, Box 1910, Mont-
gomery, Alabama 36102, Phone (205)
264-6401,

|

Herman D. Padgett and Paul M.
Foerster, Jr., announce the removal of
their offices to 1 North Roval Street,
Mobile, Alabama 36602, Phone (205)
433-3741,

|

The firm of Laird and Wiley, PC., an-
nounces the association of |. Kenneth
Guin, Jr, with offices at 1816 Third
Avenue, Suite €, Bankhead Byars
Bullding, PO. Box 498, Jasper, Ala-

bama 35502-0498. Phone (205) 221-
5601,
|

Maynard, Coaper, Frierson & Gale,
PC. announces that William & Dodson,
Ir., and Walker Percy Badham, I, hive
become members of the firm, and
Gregory H. Hawley, John N. Bolus,
Virginia G. Carruthers and ). Kris Low-
ry have joined the firm as associates,
Offices are located at 12th Floor, Watts
Building, Birmingham, Alabama 35203,
Phone (205) 252-2889,

a

joe G. Burns, Jr., David B. Ellis, Eu-
gene C. Copeland and Philip N, Lisen-
by announce the formation of a firm
in thee name of Burns, Ellis, Copeland
& Lisenby. Offices are located at 2319
Bth Sueet, Tuscaloosa, Alabama 35401,
Phone (2056) 758-6530,

B

Webb, Crumpton, McGregor, Sas-
ser, Davis & Alley announces that Ken-
drick E. webb and William B, Alver-
son, Jr., have become associated with
the firm, Offices are located at One
Commerce Street, Suite 700, PO. Box
238, Montgomery, Alabama 36101,
Phone {205) 834-317¢.

[~ ]

Jerry R. Barksdale announces that
Thomas H. Guthrie, Jr., ls now asso-
ciated with him at 127 South Marion
Street, Athens, Alabama 3561, Phone
(205) 233-0525,

]

James D, Pruett has become senior
vice president and associale general
counsel ol AmSouth Bank N.A., and
of counsel 1o Pruett, Turnbach & War-
ren, PC., in Gadsden, Alabama, His
office address is PO. Box 11007, Birm-
ingham, Alabama 35288. Phone (205)
126-7607.

n

The firm of Lewis, Martin, Burnett
& Dunkle announces that Martin G.
Woosley, formerly assistant counsel

and Alabama state counsel, Lawyers Ti-
tle Insurance Corporation, has become
associated with the firm. Offices are
located at 1900 SouthTrust Tower, Birm-
ingham, Alabama 35203, Phore (205)
322-8000,

[ |

The firm of Johnston, Johmston &
Moore announces the assaciation of
Josh 0. Kelly, I, and David Vance Lu-
cas. The firm has relocated to Regen-
cy Center, 400 Meridian Street, Suite
301, Huntsville, Alabama 35801,
Phone (205) 533-5770.

=]

Stan Brown and Tommie Wilson an-
nounce the formation of the firm of
Brown & Wilson, with offices located
at 1902 Cogswell Avenue, Pell City,
Alabama 15125, Phone (205) 884-1877,

m

The firm of Buntin & Cobb, PA., an-
nounces that Steadman S. Shealy, v,
has become a member of the firm,
Joey Hornshy has become associated
with the firm and the firm name has
changed to Buntin, Cobb & Shealy,
PA, Offices are located at 206 N, Lena

Streel, Dothan, Alabama 36303,
Phone (205) 794-8526,
|

Donald M. Briskman and Mack B,
Binion announce the formaton of
Briskman & Binion, PC., with offices
located at 205 Church Street, PO, Box
43 Mobile, Alabama 36601, Phone
{205) 4337600,

n

Robert €. Barnett, G. William No-
ble, Thomas B. Hanes, James P
O'Neal and Gregory D, Cotlon an-
nounce they have formed the firm of
Barnett, Noble, Hanes, O'Neal & Cot-
ton, and that Daniel D. Sparks Is an
associate of the firm. Offices are lo-
cated a1 1600 City Federal Bulding,
2026 Second Avenue, North, Birming-
ham, Alabama 35203, Phone (205}
322-0471,

Alabama State Bar Annual Meeting
Birmingham — July 21-23
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The firm of MeCorquodale and Mc-
Corquodale announces thal Jac-
qualyn M. Sheffield has become as-
sociated with the firm, Offices are lo-
cated al 226 Commerce Street, PO,
Drawer 1137, Jackson, Alabama 36545.
Phone (205) 246-9015.

|

The firm of Munsey & Ford an-
nounces that H, Thomas Heflin, r.,
has become a partner in the firm and
will practice under the firm name ol
Munsey, Ford & Heflin. Offices are lo-
cated at 110 East Fifth Street, PO, Box
409, Tuscumbia, Alabama 35674,
Phone (208) 383-5953.

|

Gary K. Grace announces the asso-
ciation of L. Ann Grace and the relo-
cation of his office o 100 Jefferson
Streat, South, Suite 300, Huntsville,
Alabama 35801, Phone (205) 534-
(491,

]

Johnston, Barton, Proctor, Swed-
low & Naff announces that Hollinger
F. Barnard has become a member of
the firm, with offices at 1100 Park
Place Tower, Birmingham, Alabama
15203, Phone (205) 322-0616.

[

Mountain & Mountain announces
that Harry M. Renfroe, Jr, has be-
come associated with the lirm, effec-
tivie March 7, 1988, Offices are located
at 2618 7th Street, PO, Box 2285, Tus-
caloosa, Alabama 35403, Phone (205}
3149-1740,

[ |

Clifford Foster, I1l, announces the
relocation of his office to One Maison
Building, 3800 Airport Boulevard,
Mobile, Alabama 36608, and the as-
sociation of Clinton M. Tarkoe. Phone
(205) 344-3300.

|

Pelzer Homes, Inc., announces that
Gordon Thames has been employed
as general counsel, He formerly prac-
ticed in Fon Lauderdale, Florida, and
will continuve lo handle a limited
number of criminal and civil matters
in both Alabama and Flarida. His of-
fice address is 2600 Spruce Streel,

Sulte A, Montgomery, Alabama 36107,
Phone (205) 262-2505,
4]

Netiles, Barker, Janecky & Cope-
land announces that Forrest S, Latta
has become a member of the firm. OF
fices are located at 3300 First National
Bank Building, RO, Box 2987, Maobile,
Alabama 16652, Phoane (205) 432-
8786.

§

lohn A. Nichols and Mark T. Smyth
announce the dissolution of the firm
of Lightfoot, Nichals & Smyth. John
A. Nichols will continue his law prac-
tice as a sole practitioner under the
firm name of Lightfoot & Nichals,
Bricken Building, Luverne, Alabama
36049, Mark T. Smyth will continue
his law practice as a sole practitioner
under the firm name of Mark T,
Smyth, Bricken Building, Luverne,
Alabama 36049,

[ |

Fred B. Simpson announces the as-
sociation of Elena A, Lovoy, with of-
fices located at 105 Morth Side
Square, Huntsville, Alabama 35801.
Phone (205) 539-9333.

[ |

Gordon, Silberman, Wiggins &
Childs announces that Richard Eb-
binghouse, James Mendelsohn and
Claudia Pearson have joined the firm
as assaciates in the Birmingham af-
fice, and Eric Adams has joined as an
associate in the Huntsville office,
Birmingham offices are located at 15th
Floor, Colonial Bank Building, Birm-
ingham, Alabama 35203, Phone (205)
3128-0640, The Huntsville office i1s lo-
cated at 100 Washington Street, Suite
107, Huntsyille, Alabama 35801,
Phone (208) 551-0974,

|

Hogan, Smith, Alspaugh, Samples
& Pratt, BC., announces that Richard
D, Stratton has joined the firm as of
March 21, 1988, and James P. Rea has
been made a member as of January
1, 1988, The lirm has moved to its new
offices at 2323 2nd Avenue, North,
Birmingham Alabama 35203, Phone
(2005) 324-5635.

(6]

Kenneth B. Kaplan announces that
his firm, Cohen & Kaplan, has merged
with the 100vear-old Seattle firm of
Lane, Powell, Moss & Miller. Offices
are located at 3800 Rainier Bank Tow-
er, Seattle, Washington 98101,

5]

The firm of Tanner, Guin, Ely, Lary
& Neiswender, PC., announces that
Duane A. Wilson has become an as-
saciate of the firm, Offices are located
at 2711 University Boulevard, Suite
700, Capitol Park Center, Tuscaloosa,
Alabama 35401, Phone (205) 349-
4300,

|

The office of Slade Watson an-
nounces the relocation of their offices
from 100 South Dearborn Street to 113
South Dearborn Street, Maobile, Ala-
bama 36602, Phone (205%) 432-3230,

[ =]

The firm of Barrett, Ainsworth &
Haynes announces the relocation of
its offices 1o the SouthBridge Building,
2100-A SouthBridge Parkway, Suite
570, Birmingham, Alabama 35209,
Phane (205) 879-0377,

o

The flrm of Watson, Gammons &
Fees, PC., announces that Stuart Ed-
win Smith has become associated
with the firm. Offices are located at
107 North Side Square, Huntsville,
Alabama 35801, Phane {205)
5367423,

ld

Walter P. Crownover, Mark A,
Stephens, Dennis W, Shields, Sanford
E. Gunter and Charles M. Coleman
announce the formation of a firm in
the name of Crownaver, Stephens,
Shields, Gunter & Coleman, P.C. Of-
fices are located at 2703 7ith Streel,
Tuscaloosa, Alabama 15401, Phone
{2005} 345-1400.

71

The firm of Veal & Garfinkel
announces that Valrey W, Early, I,
has joined the firm, and the firm name
has changed to Veal & Early, Offices
are located at 2112 Nth Avenue, South,
Birmingham, Alabama 315205, Phone
(205) 326-41406, @
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Riding the Circuits

Dale County Bar Association
The Dale County Bar Association
elected 1987-88 officers. They are:
President: Alicia jo Reese,
Daleville
Vice-president: Ray Kennington,
Arlton
Secretary: Anthony R,
Livingston, Newton
Treasurer: William H. Filmore,
Ozark
—Alicia Jo Reese

Elmore County Bar Association

The Elmore County Bar Assaciation
met recently at Mr. G's Restaurant in
Maontgomery. Thanks were extended
10 outgoing President Lynne Riddle-
Thrower for a job well done. The new
officers for 1988-89 were installed,
Michael S, Harper of Tallassee was
elected president, and Blake A, Green
of Wetumpka was elected secretary.
The Honorable Richard Dorrough,
cireuit judge ol the Family Court Divi-
sion of Montgomery County, Ala-
bama, spoke to the members of the
association on Rule 32 and the recom-
mended child suppon guidelines.
Other maners relating to the practice
of family law were discussed, Frede-
rick T. Enslen, Ir., a candidate for the
Alabama Court of Criminal Appeals,
also was present and spoke briefly 1o
the members,

—Blake A. Green

Lee County Bar Association

In Nevember 1987, the Lee County
Bar Association began a continuing
legal education seminar program

which will become an annual event,
The seminar was held at the Lee
County Justice Center and provided
60 hours of CLE credit. Approxi-
mately 50 lawyers attended and aboul
half of those were from counties other
than Lee. The topics and speakers
WEr:

—an update on criminal law by
Ron Myars, district attorney, 37th
Circuit;

—appellale practice by Hon,
Richard L. Holmes, Alabama
Court of Civil Appeals;

—lort  reform-the  defendant’s
perspective by Richard B. Gar-
rett, of Rushton, Stakely, John-
ston and Garrstt;

—Alabama State Bar report, by
Ben H. Harris, Jr.,, president, Ala-
bama State Bar;

~civil proceduresrelation back
of amendments, by lerome Hofl-
man, University of Alabama
School of Law: and

—punitive damages and tort re-
form-the plaintiff’s perspective,
by Lioyd Gathings, of Gathings
and Tucker,

The Lee County Bar Association
meets manthly, A special social event
was held in January with a cocktail
reception hosted ty Colonial Bank fol-
lowed by a seated dinner at Aubie’s
restaurant in Magnolia Plaza, Auburn,
The 1988 officers are:

President: Guy Gunter,
Opelika
Vice-president: Bob Peity,
Opelika

Secretary/
treasurer: Arnold Umbach,
Opelika

—Michael Williams

Montgomery County Bar Associa-
tion

The Montgomery County Bar Asso-
ciation elected new officers and direc-
tors of the board for 1988:

Presiclent: Wanda D, Devereaux,

Montgomery
Vice-president: Roben [, Segall,

Montgomery

Secrolary/

treasurer: |, Floyd Minor,
Montgomaery

Board members; |, Chill Heard
lohn N, Pappanastos
M. E, Mix, |r.
). Paul Lowery
Dorothy Norwaood
James £, Williams
Edwin K, Lvingston,
ex officio

The appointed committees are plan-
ning a busy year for members, The
Law Day Committee, chaired by Rob-
ert H., Harris, has planned a full week
of activities, including the Law Day
luncheon with guest speaker US.
Senator Richard Sheltw. The Continu-
ing Legal Education Committee,
chaired by Anthony McLain, is setting
up at least 25 hours of CLE credit. Jim-
my Pool, chairman of the Entertain-
ment Committee, has scheduled sey-
eral social functions for 1988, in-
cluding the MCBA Annual Barbecue
and a golf and tennis tournament fol-
lowed by a party.

—Daol Wilson,
Executive Secretary, MCBA

e i)
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Riding
the
Circuits

Walker County Bar Association
On March 3, 1988, alter finishing a
three-week program, 13 attendees of
the “Peoples’ Law School” were pres
sented with certificates of completion,
The school is sponsored by the Walker
Counly Bar Association in conjunc-
tion with the Walker College Adult
Continuing Education prograim, The
program has run for two years and
been adopted as an annual project.
—G. Warren Laird, Jr. n

Recent graduates of Walker County Bar Association’s "Peoples’ Law School”

R E M I N G T O N Need Back Issues of

The Alabama

Private Placements Law yer?
Leveraged Buyouts

Term Debt Financing We have extra copies
. of most editions,

from 1983-88.

Acquisition Financing

Debt Restructure

Lana E. Sellers Call (205) 269-1515
Business Yaluations G. Ruffner Page, Jr. to see if we can
help you complete

The Remington Fund, Inc. your sets for binding
Venture Capital ($3’ plus postage,
National Bank of Commerce Building per copy)t

Post Office Bax 10686 / Birmingham, Alabama 35202/ Telephone (205) 3247709
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Bar Briefs

Heflin speaks at ABA Mid-winter
Meeting

The American ludicature Society and
the MNational Conference ol Bar
Presidents co-hosted the anpual lun-
cheon at the mid-winter meeting of the
American Bar Association in Philadel-
phia. Senator Howell T, Heflin was
the luncheon speaker, and his address
dealt with the “cumbersome process
for judicial impeachment!” Pictured at
right are Alabama State Bar President-
elect Gary C. Huckaby; Jeanne Huckaby;
Birmingham Bar Association President
Gerard . Durward; Senator Hedfling
Madison County Circuit Judge John
David Snodgrass; ASB Executive Direc-
tor Reginald T, Hamner; Birmingham Gar
Association Executive Director Beth Car-
michael; and ASB 198788 President Ben
H. Harris, Ir.

—photo courtesy of ABA Journal

Law Week across the couniry

The 1988 Law Day LL.S.A. theme is
“Legal Literacy.”

Law Day USA, was established by
United States Presidential Proclamation
in 1958 and reaffirmed by a joint resolu-
tion of Congress in 1961, The purpose ol
Law Day LLS.A., celebrated annually on
May 1, is to reserve a "special day of
celebration by the American people in
appreciation of their liberties and to pro-
vide an occasion for rededication (o the
ideals of equality and justice under laws.”

The 1988 theme, “Legal Literacy,” en-
courages Law Day programs and events
ta urge all citizens to increase their
knowledge and understanding of the law.

State and local bar  associations,
lthraties, community organizations,
sthools, churches, law  enforcement
agencies, service clubs, legal auxiliaries
and scouting organizations are among
the many groups which sponsor Law Day
LS AL programs and events,

Heflin with several attendees of the ABA Mid-Winter Meoting

The events are numerous and varied,
ranging from mock-trials conducted in
schools, court ceremonies and poster
and essay contests 1o lelevision and radio
call-in programs.

Recent innovative programs have in-
cluded tie-ins with child fingerprinting 16
aidl in locating missing children, coor-
dination with sponsors of local cam-
paigns against drunk driving, outreach

programs 1o senior cilizens and com-

munity particpation in dispute resolution
PTOZrams,

Law Week in Alabama

Alabama's judges and lawyers hil the
classrooms the week of May 17, to par-
ticipate in the statewide legal “teach-
in” on faw and justice,

The program is sponsored by state
couts and the Alabama State Bar to

celebrate Law and Court Ohservance
Weeek and carries the theme for this year’s
Law Day, “Legal Literacy—The ABCs of
American Law and Justice.”

Alabama Chief Justice CC. Torbert, Jr,
Superintendent of Education Dr, Wayne
league and State Bar President Ben Har-
ris of Mobile have endorsed the program,
Torberl said he will participate in a
school forum during the week,

The chief justice said all members of
the judiciary and all lawyers are re-
fuested to participate in the program,
visiting with students in every elemen-
tary and secondary school in the state,

Torbert said committees of judges and
lawyers are established in every judicial
ciecuil and county and will coordinate
these activities with school ad-
ministrators and teachers.

—Administrative Office of Couris
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West-Central Alabama Young Law-
yers’ Affiliate Division estab-
lished

On Friclay, February 12, 1988, in Jasper,
Alabama, young lawyers from a [ive-
counly area, including Cullman, Fayette,
Marion, Walker and Winstan counties,
met 1o determine the feasibility of
establishing a regional young lawyers’ ai-
filiate division of the Young Lawyers’ Sec-
tion of the Alabama State Bar. The West-
Central Alabama Young Lawyers' Affiliate
Division emerged.

Young lawyers from the five-county
area were encouraged to attend. Approx-
imately one-hall of the young lawyers
irom the region were present to take part
in the formation of this new arganization.
Many others who could not attend ex-
pressed their desire to become a part of
this concep,

After a seminar on "Rule 32-Child Sup-
port Guidelines” conducted by the Hon-
orable Wadell C. Zanaty, Jr., of the Tenth
Judicial Circuit, the young lawvers recon-
vened into a general business session, In-
terests in the formation of a young law-
yers affiliate division for the geagraphic
area were discussed, and all in attend-
ance voled unanimously to carry on with
the organization’s formation,

Warren lLaird of Jasper was elected
president of the affiliate division, Kim
Chaney of Cullman was elected vice-
president. Margaret Dabbs, also of lasper,
was elected secretary/treasurer,

Fhe West-Central Alabama Young Law-
yers will hald its next meeting in early
summer.

Gadsden, Tuscaloosa LSCA offices
get new managing attorneys

The close of 1987 saw the appointment
ol new managing attorneys for the Gads-
den and Tuscaloosa Regional Offices of
Legal Services Corp. of Alabama,

Named manager in Tuscaloosa is Sue
Thompson, who has served as the man-
aging attorney in Gadsden since that al-
fice opened in February 1978, Replacing
her is David Webster, who was pro-
moted fram a senior stalif position in
the Gadsden Region's Talladega office,
Thompson replaces leff Sacher, who re-

signed in mid-October 10 1ake a job in
Washington, DC.

Born in Greene County, Thompson
was reared In Tuscaloosa, She finished
the University of Alabama Law School in
[anuaty 1974 and was in private practice
in Tuscaloosa for three years before joln-
ing LSCA, Her undergraduate degree was
from the University, but she also attend-
ed Stllman College, a Preshyterian
school in Tuscaloosa, Thompson current-
ly is vice-chairperson of that school’s
board of trustees and has served on its
board since 1981,

Formerly active on the national board
of the Girl Scouts of the LLS A, Thomp-
son has focused her community eflorts
locally in recent years, She served as a
bar examiner from 1983 1o 1986 and still
Is president of the board of directors ol
the Ftowah Quality of Lite Council, a
nonprofit agency which receives lederal
grants to operate three community health
centers in the Gadsden area,

Webster came to LSCA in September
1980 as a staff attorney operating a spe-
cial migrant project funded by LSC, He
spent & few months in Gadsden hefore
working out of Pell City where he ran the
statewide migrant program for about two
vears, A decision was made to close the
migrant program, funding costs closed
the Pell City office and Webster trans-
ferred as a staff attorey to the Talladega
office, He has been a senior stalf altorney
since February 1984,

Webster 1s a 1974 graduate of Cumber-
land School of Law. He was a palitical
science major at Auburn  University.
Before joining LSCA, he was in private
practice in Birmingham for five years,

logal Services Buliptin, winter 1987-88
edition

Rice named “Boss of the Year”

Benjamin R. Rice, a Huntsville attor-
ney recently was named “Boss of the
Year” by the Huntsville Legal Secretanes
Association at its Boss of the Year
Banquet,

Rice is a 1972 wraduate of Cumberland
School of Law and practices with the firm
of Williams, Spurrier,

Samford named counsel to Auburn
University

Thomas 2. Samford, 1, longtime legal
adviser to Auburn University, has been
named university general counsel, Au-
burn University President James E. Mar-
tin announced,

The appointment is effective in late
summer far Samford, who has served as

Samford

an attorney for AU since 1961 and the
university’s general counsel since 1965.

The full-time legal counsel position
was recommended by a study commil-
tee that assisted in an overall university
organizational restructuring that began
with the start of the Martin administra-
tion in 1984,

Besides rendering service 1o the vni-
versity through his Opelika practice for
27 years, Samford also has served on a
number of university boards and commit-
tees al the direction of the AU president,

A native of Opelika who attended pub-
lic schools there, Samford earned his
undergraduate degree in politics at
Princeton, where he graduated magna
cum laude and was a member of Phi
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Beta Kappa. He vamed his law degree
from the University of Alabama, where
he graduated firstin his class and served
as editor of the law review,

Samtord, 53, is 3 member of the Amer
ican, Alabama State and Lee Counly bar
associations, and his professional admis-
sions include the LIS, Supreme Caourt, as
well as the Alabama Supreme Court and
subordinate courts.

Committee looking for intellectual
property law papers

The Intellectual Property Committee ol
the American Corporate Counsel Asso-
ciation has embarked on a project to acl
as a clearing house for all nonpublished
papers dealing with intellectual proper.
ty law. The committee plans to make an
abstract of those papers and circulate the
abstracts among its members.

For more information, contact Lynn
smelkinson, senior counsel, US. Cham-

ber of Commerce, 1615 H Strest, NW.,,
Washington, D.C. 20062. Phone (202)
463-5337

Avis adds new features

Avis announces that the special, low
rates offered in the Alabama State Bar’s
Avis Member Beneflt Agreement have
been extended with two additional pro
gram benetits. Effective March 1, 1988,
Avis now includes the following impor-
lant leatures:

Unlimited, free mileage applying to
Association Daily Rates for rentals
returned 1o the same city,

Special daily rate pricing applying
in the New York City area for local
rentals.

CorGroup A B C 1> [
Daily Rate 40 43 45 46 47

-All other rates, discounts and bepe-
fits remain in full effect.

Wilson appointed U.S. Attorney—
Middle District of Alabama

lames Eldon Wilson, a Monigomery at-
torney, recently was appointed as the
United States Allorney (or the Middle
District of Alabama,

Wilsan graduated from the University
of Alabama in 1969 and the University’s
School of Law In 1972,

Prior professional experience includes
serving as an assistant stafl judge ad-
vocate from 1972-1976, and as an assist-
ant LS, attorney for the Western District
of Louisiana from 1976-1978. In early
1978, he transferred 10 Montgomery, em-
ployed as an assistant LLS, Attorney,

Last fune, Wilson was appointed as the
interim LLS. attormney, and the Senate con-
firmed it February 19,

Wilson also serves as the staff judge ad-
vocate for the 198th Tactical Fighter
Group, Dannelly Field [ |

A construction claims case most often isn't really
just another ‘technical issue’. It's a unigue blend of
precise schedules and imprecise trade practices and
customs that become a maze to unravel, That's why
at WHI we maintain one of the largest staffs of multi-
disciplined construction claims consultants in the
country to help attorneys unravel the fact from

the fiction.

The talents of all our ‘unravelers’ are available

through our office nearest you,

]
L -‘igf: -

£
L2\

wagner - hohns . inglis . inc.
consultants to the construction Industry

812 Park Avenue » Mandeville, Loulsiana 70448

504-626-4471
Leawood, KS
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If you aren’t in Birmingham July 21-23,
here’s a look at what you'll be missing—

Thursday, July 21 : - Not over yet ...
— Section meetings begin Thursday
morning, with the Bench and Bar Saturtlay, July 23 ’
— In the morning will be the annual
luncheon at naon. business meeting and Grande Con-
— In the late afternoon, there will be i e o :
vocation, as well as committee
a short ceremony in downtown _ :
Birmingham dedicating the Hugo L. breakfasts,
Blark Fodasal Couithasa: fllewied — Ii the state bar’s efforts to form a cap-
? live instirance compdny are success-

i ership re- !, P ‘
E:p:?(fn'md'“""al membership: re % ful, this will be the major topic of

\ i n sl session,
— .. This years reception will be interest during the general session

held in Alabama's only true “movie *RESERVATIONS for the Wynfrey will
palace,” the Alabama Theater, Dur- be handled through the state bar;
ing the reception, members will be convention brochures and registra-
entertained with a performance on tion forms will be mailed to mem-
the theater's mighty Wurlitzer bers by early June. [ ]
organ. (There is ample parking near
the theater, which is a short walk
from the courthouse,)

— There's still morel The ASB Young
Lawyers’ Section, in conjunction
with the Birmingham YLS, will host
their annual get-together tentative-
ly scheduled for the Birmingham
Botanical Gardens,

Still more.. .,

Friday, July 22

— All day—Update ‘88—information,
education, handouts and cle credit,

— Traditional alumni luncheons at
noon,

— That night, back by very popular de-
mand, is the Chicago Bar Associa-
tion's “Christmas Spirits” revue! The
1987 production, “Lex Miserables,” e
features many of original cast from g
the 1986 show during the last Birm-
ingham convention, which was

e ebereener - g ACK TO BIRMINGHAM IN JULY!
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Profile

Alva Caswell Caine
President-elect, Alabama State Bar, 1988-89

ursuant to the Alabama State Bar's
Pmlm governing the election of the

president-elect, the following bio-
graphical sketch is provided of Alva Cas-
well Caine of Birmingham, Alabama.
Caine is the sole qualifying candidate for
the position of president-elect of the Ala-
bama State Bar for the 1988-B9 term.

Education and early career years

Caine, a native of Safford, Alabama, is
a partner with the firm of Hare, Wynn,
Newell & Newton, He received his un-
dergraduate degrees from the Marion
Military Institute (AA,, 1961) and Uni-
versity of Alabama (B.5., 1964). Follow-
ing undergraduate school, he entered ac-
tive duty with the United States Army as
a caplain in the Aithorn Infantry. He con-
cluded his tour of duty as a helicopter
instructor pilot in the Army Aviation
Sehool at Fort Rucker, Alabama, Follow-
ing discharge from the army, he entered
Cumberland School of Law and grad-
uated with a }.D. degree in 1970, After
gracluation, he clerked for the chiel judge
of the Northern District of Alabama un-
il he entered Harvard Law School,
where he graduated with a LL.M. degree
in 1971,

Caine

Local bar service

He has served on the Grievance Com-
mittee of the Birmingham Bar Associa-
lion, 1924-1975.

State bar activities

Caine has served an the State Griey-
ance Committee, 1976-1979, the Presi-
dential Advisory Committee, 1987, and
presently is serving on the Law Day
Commiltee,

American Bar Association work

Caine was elected national 2nd vice-
president of the Law Student Division of
the American Bar Association, 1968-
1969, He has served as president of the
Alabama Trial Lawyers Association,
19841985, and as a member of the
house of delegates of the Association of
Trial Lawyers of America, 1986,

Other professional and civic
activities

Caine is a trustee of Marion Military
Institute and a member of Trinity United
Methodist Church,

He is the father of three children: Alva
C. Caine, Jr., Eleanor Caine and William
Henry Caine, ]
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Building Alabama’s Courthouses

The following continues a history of Ala-
bama’s county courthouses—their ori-
gins and some of the people who con-
tributed to their growth. The Alabama
Lawyer plans to run one county’s story
in each issue of the magazine, If you
have any photographs of early or pres-
ent courthouses, please forward them
to:

Samuel A. Rumore, jr
Miglionico & Rumore
1007 Colonial Bank Building
Birmingham, Alabama 35203-4054

Lauderdale County

Lauderdale County was established by
the Alabama Territorial Legislawre on
February 12, 1818, It was named for Lt
Col. James Lauderdale, a native of Vie-
ginia, who later moved to Tennessee and
served under Ceneral John Coffee and
General  Andrew  Jackson in batlles
against the Indians, and in the War of
1812, Col. Lauderdale died December
23, 1814, from wounds received in battle,

In the act creating Lauderdale County,
the legislature decreed that, temporarily,
coutts would be held at Colonel Puler's

by Samuel A. Rumore, Jr.

LAUBKNBALE COUNTY COUNT HOUS

Lauderdale County Courthouse

place, east of Cypress, or al some other
convenient place,

Like Lauderdale County, the city of
Florence was established (n 1818, {t was
founded by a group of land speculators
calling themselves the Cypress Land
Company. The investors of this company
believed that Florence would be a great

commercial center because of its loca-
tion at the head of navigation on the Ten-
nessee River, The town was surveyed by
an ltalian engineer, Ferdinand Sannoner,
who reportedly named the tewn after his
native Florence, ltaly, Florence was se-
lected as the permanent county seat in
an election held in 1822,
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To ensure the conlinued success of
Flarence, the Cypress investors built a
county courthouse al company experise.
This courthouse served the county from
1822 to 1899, It was a two-story building
in the modified classical style, fronted
with eight massive Doric columns, The
hipped roof was topped by a square-

of this building had Corinthian columns,
lts impressive dome housed clock faces
ior the four sides of the butlding and was
mounted by a bell tower. This building
was razed in 1965,

Ground was broken for the third and
present Lauderdale County Courthouse
on September 9, 1963, An entire city

block was acquired (or the building and
its adjacent parking. The building is of
maodern design and contains live floors
antd a basement. The archilecis were
Northington, Smith and kranert. The
general contractor was J.M, Massey, |r.
Total cost of this project was $2,189400.

]

hased tower, with a clock face on each
side, and mounted with a classical dome.,

The second Lauderdale County court-
house was built oo the site of the first,
This 1901 structure was built of brick,
stone and cement in the classical style.
fts architects were Coluche and Stewart,
and Arthur Marshall was the contractor,

This building was 150 feet long, 85 feet
witle and 50 feet high. On the first floor
It hael twe broacl corridors intersecting in
the center of the building. On the second
tfloor was the large courtroom which
measureed 50 by 70 feot, the wilness
rooms and the offices of the court clerk
and register, The north and east tacades

Samuel A. Rumore, Jr., is a graduate of
the University of Notre Dame and the
University of Alabama School of Law. He
sorved as founding chairman of the
Alabama State Bar’s Family Law Section
and is in practice In Blrmingham with
the firm of Migliorico & Rumore,

NOTICE

in the last few years the eastern states office of the Bureau
ol Land Management has noticed an increase in the numbaer
ol le problems involving lederal lands located within is
jurisdiction,

The bureau is charged with administering and managing

AFFORDABLE TERM LIFE INSURANCE —
FROM COOK & ASSOCIATES

Compare these low non-smoker annual rates for non-
docransing graded premium lile

nublin llfll?‘lillln lands, that is, l.mdr‘_whi_c'll never left federal MALE AGES  $250,000 $500,000 $1,000,000
ownership, Traditionally, these holdings in the east have been e s | ey ra—
smaller, isolated tacts, Cansequently, maost people are 25 250.00 455.00 470.00
unaware of the iederal interest, This federal interest may be o 252.50 450.00 877.50
a result of uncompleted claims under the various Homeatead a8 258,00 465.00 §85.00
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Attorneys certifying title to property in Alabama need 1o 45 412.50 760.00 1.127.50
he aware that a federal title issue may exist. Qrdinatlly, in 50 542.50 1,015.00 1,510.00
the absence of legislation providing otherwise, title to public 54 810.00 1,620,00 2,267,650

lands cannot be acquired by adverse possession as against a0
the Uinited States, United States v, California, 332 LIS, 1% 85
{(1947); Marine B & Coal Co, v. United States, 168 L).5. 208
(1921); 239 (1839) Therefore, Alabama's adverse posses
sion stitute may not be suflicient @ wartant title in some
casits, Attorneys should be cognizant of the fact that they may
need to establish severance of the lederal title,

I you have any questions regarding this issue, please call
(703) 2740093,
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3,790.00
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David R. Simpson
Chief, Branch of Lands
United States Department of the Interior
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Alabama State Bar

Board of Bar Commissioners’ Actions

February 19, 1988, Monigomery, Ala-
bama

Present: Commissioners Reeves, Ham-
ner, Crownover, Owens, Love, A, Cole-
man, F. Hare, Edwards, Lloyd, T. Cole-
man, Dillard, Higginbotham, Hill, Cas-
sady, Lott, Holmes, Engel, Laird, Gill,
Seale, Manley, Head, Bowles, Baxley,
Garrett, Royer, Rowe, Vinson, Brassell, C,
Hare, Chason, Wood, Hereford, Knight,
Bouldin, Melton, Adams and Proctor;
Secretary Hamner; slalf members Pike
and Jackson; YLS President Mixon; Chair-
man, lnsurance Programs Commiltee,
Henzel; Chairman, Action Group on Post-
Canviction Representation, Brewer; Chati-
man, Future of the Profession Committee,
Morgan.

Absent: Commissioners Turner, Thorn-
ton, lacksan, Scruggs, Blan, Davis, James,
Crook, Martin, Albritton, Gosa, Jones,
Matthews, White and Alexander,

The hoard:

— approved as written the minutes of

its December 18, 1987, meeling;

— administered seven private repti-
mands and two public censures;

— authorized the incorporation of a re-
source center to handle post-cone
viction capital representation in
Alabhama:

— endorsed legislation providing for
the appointment, reimbursement
and payment of attorneys in capital
cases;

140

— authorized the Execulive Commit-

lee [0 name persons 1o serve as di-
rectors of the resource center and
make recommendations regarding
the naming of the resource center;
received a report an Senate Bill 33,
establishing a Uniform Arbitration
Acl and, by voice vote, authorized
the substitution of the bar-approved
bill if it appeared likely an Arbitra-
tion Act would be enacled;
received a report on the Alabama
Legal Services Liahility Act;
received a repor on the “Client’s
Bill of Rights and Responsibilities”
and decided by voice vole that the
“Clients Bill of Rights and Respon-
sibilities” be referred 1o the Action
Giroup on Professionalism for study;
received a repon from the Insurance
Programs Committee on the pro-
gress of the formation of a captive
company and decided to extend the
deadline to March 25, 1988, lor re-
ceiving start-up contributions, and
send another letter to each bar
member advising them of the status
of the start-up effort and seeking
their support;

received a report from the office of
the general coupsel noting that 118
requests-for-opinion files had heen
closed since August 1, 1987, and
that as of January 22, 1988, those
files were current, with the excep-

tion of opinions regarding for-profit
lawyer referral services; and further
that 175 UPL files had been closed:
received a report from the secretary
that the parl-lime acting assistan
general counsel had accepled a
permanent position and no longet
was employed by the state bar;
received a report from the president
regarding the employment of the
new general counsel, Major Gene-
ral Robert W, Norris;

received the resignation of Mary Lyn
Pike, assistant execulive director of
the state bar;

received a status report that, as of
February 19, 1988, 1,663 allorneys
had paid into the Client Security
Fund, 138 lawyers or law firms had
opened [OLTA accounts in the slate
and the Alabama Law Foundation
had received approximately $2,300
in interest income;

approved a request lrom the state
bar's Law Day Commillee for
$6,000 for Law Day 1988;
received the secretary's report thal
first-quarter revenuies were approxi-
mately $3,500 over projections and
that dishursements were $66,000
under bucget;

accepted a resolution memortaliz-
ing Grove Hill lawyer and former
stale bar president John Edmund
Adams, ]
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of Parental Rights

by Greg Ward

I. Introduction

Teemination of parental rights cases
generally arises through one of several
relatively Tixed fact patterns, Probably the
maost usual scenario is that the county de-
partment of human resources receives
complaints of abuse or neglect of chil-
dren, obtains a pick-up order and the
children are subsequently adjudicated
dependent. The parents are given a con-
Iracl containing conditions to follow to
regain the children, they do not comply
and the department of human resources
wishes to place the children for adop-
tion. Anather often-repeated scenario is
that after a divorce the noncustodial par-
ent leaves the state, neither contacts nos

supports the children for a protracted
period of ime and the custodial spouse
remarries with the new spouse wishing,
to adopt the children,

In both of these situations, and in
countless variations that arise, there is an
uncooperative party who will not or can-
nol care for the children and whe will
not leave the picture 1o allow others to
do so,

However, the law does not leave the
children helpless, There is a process
wherehy the parental rights of the unce-
operative party can be terminated, and
the child can be cared for and perma-
nently placed. This is generally done
through the interplay of the 1984 Child
Protection Act, Ala. Code sections
26-18-1 through 10 (1975), statutory juve-
nile court Procedure, Ala, Code Seclions
12-15-1 to 120 (1975) and the Alabama
Rules of Juvenile Procedure. Fach
relerences the others, and an understand-
ing of all three is necessary in handling
a case involving the termination of paren-
tal rights. As will be shown, these sec-
ions generally are considered 10 be
guidelines o be used, allowing great
freedom for the juvenile court judge and
creative opportunities for counsel,

il. Who can filet

When the 1984 Child Protection Acl,
Ala, Code section 26-18-1 1o 10 (1975),
was lirst implemented, there was confu-
sion about who could file to terminate
parental rights, The act states that, "A
petition may be filed by any public or
private licensed child placing agency or
parent, with permission ol the Court, o
any interested parly)” Ala, Code section
20-18-5 (1975},

In an appeal filed not long after the act
was implemented, and on a case that ac-
twally preceded the act, the court of civil
appeals held that termination of paren-
tal rights proceedings are "in the nature
of an action by the state,” and the pro-
cess s typicatly that a petition was filed
seeking remaval of the child and placing
the child with the state or others, Abney
v. Johnsan, 474 So.2d 712 (AlaCiv.App.
1984), Judge Wright concluded for a
unanimous courl that “the proceedings
are not designed to allow one parent
who already has custody of the child,
lollowing a divorce, to terminate the pa-
rental rights of the other parent)” Abney,
474 S0.2d 714,

The Alabama Supreme Court gquickly
reversed the court of appeals by taking

CGreg Ward received his bachelor’s degree
from Auburn University and law degree
fraom the University of Alabama School
of Law. Me 1s in private practice in Lanett,
Alabama, and serves on the editorial

board of The Alabama Lawvyer.
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a broader view of the act and holding
that section 26-18-5 “clearly evidences
the legislature’s intent to allow parents to
initiate™ termination petitlons. £x Parte
lahnson, 474 50,2d 715 (Ala, 1985},

The court reasoned that since the new
act outlines procedures in a termination
case, and the legislators did not proscribe
filing by parents, it can be inferred that
the legislature intended to allow parents
to file. Additionally, parents have direct
knowledge of the situation, and It is il-
logical to require them to go to the state
seeking a petition invalving facts about
which they know more, No compelling
reasons could be found 1o hold that the
state has exclusive authority to begin
termination cases,

The court considered 12-15-50 et, seq,
and the new act in parl materia, even
though the new act was not in effect
when the case was originally filed.,

I1l. Which court has jurisdiction?
It is clear that the juvenile court is
statutorily vested with exclusive original

When witnesses, defendants,
beneficiaries, insureds, policy
holders, debtors, have moved and laft
no forwarding address, we track
them down on a world-wide scale.
And If we don't find your person,
you don't pay. Global's basic charge
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s three years old or less is $180.00.

Call for more information or
to start a trace today.
1-800-6563-6144 Toll Free
Alaska & Hawall
Call 1-800-443-6144

9a.m.=7:30 p.m, EST
6 am~4:30 p.m, PST
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jurisdiction when the child is alleged to
be dependent, Ala, Code section
12-15-30{a){1)(1975), as well as In termina-
tion of parental rights cases, Ala. Code
section  12-15-30(b)(€)(1975), Wright v
Maontgomery County Department of Pen-
sions, 423 So.2d 256 (AlaCiv.App. 1982),

What happens when more than one
juvenile coun is forced to deal with a
child at the same timet When this accurs,
both courts are generally said to have
equal and concurrent jurisdiction, and
the court which exercised its jurisdiction
first has the preference and should be al-
lowed to act legitimately without ob-
struction Iw the secend court, Fx parte
Department of Mente! Health, 491 So.2d
956 (AlaCiv.App. 1986). The Alabama
Supreme Court states that this general
rule is founded on the primary concern
being the juvenile’s best Interests and that
courts should cooperate in that spirit, Fx
Parte Department of Mental Health, 511
S0.2d 181 (Ala, 1987). This effectively
prevents juvenile courts in different coun-
ties from acting as de facto appellate
courts, This is not to say that the first ju-
venile court to act or a child retains pri-
mary place for all possibilities., The
supreme court hinted as such when it
satd that the two matters at hand in that
case were sufficiently related 10 allow the
principal of concurrent jurisdiction 1o ap-
ply. The rule does rot apply, however,
when the issues before the two courts are
unrelated, or when the issues are be-
tween the same parties. Ex Parte Depart-
ment, 511 S0.2d at 184,

In several cases parents have attempt-
ed to convinee the appellate courts that
the circuit court which granted the par-
ents’ divorce and awarded custody re-
tains  conlinuing jurisdiction of all
custody issues Involving the child for all
purposes, The court of civil appeals has
held that when the issue is not a custody
dispute between parents but, looking at
the facts, is a case involving a child in
need of supervision or a case ol depend-
ency, the juvenile count has original
jurisdiction, Anonymous v. Anonymous,
504 50.2d 289 (Ala.Civ. App. 1986); Car-
ter v Jeflersan County Department of
Penstons and Security, 496 So.2d 66
(Ala.Civ.App. 1986) and as well as later
when the issue becomes lermination of
parental rights, Ala. Code section
12-15-30(L)16)197 5). See, Wright v. Mant-

gomery County Department ol Pensions,
423 So.2d 256 (AlaCiv.App. 1982). This
is bolstered in termination cases by sec-
tion 12-15-7Hai6) which lists termination
af parental rights among the possible dis-
positions which the juvenile count can
make after a finding of dependency,

Whether the juvenile court is in the
district court or the circuit court is not
as olwious as it might appear. That deci-
sion is left to the discretion of the pre-
siding judge of each circuir.

The district judge serves as the juvenile
courl judge, “unless otherwise ordered
by the presiding circuit judge” Rule 2(A),
Alabama Rules of Juvenile Procedure,
The presiding circuit judge has broad ad-
ministrative powers and must designate
a combination of circuit and district
judges as he deems necessary if the case
load requires it or the district encom-
passes more than one county. Rule 2(C),
ARLP The designations are subjected
to approval of the Alabama Supreme
Court, Rule 2(E), A.R.LP

IV. The complaint—special require-
ments

Certain special rules are applicable to
complaints in termination cases, It s spe-
cifically provided that:

“No complaint or petiticn shall be filed

by any party unless it alleges that the

party filing the same or & public or

private licensed child-placing agency

is able and willing to assume custody

of saiel child, and no such petition shall

he granted except upon proof of such

allegations”

Ala, Code section 26-18-4 (1975), The
rationale behind this rule is that whom-
ever wishes 1o file a termination petition
also must show what is to happen to the
child should the petition be granted.

This Is a simple matter when the local
department of human resources is the
maovant. The rule is less vital when a
custodial parent files to terminate the
parental rights of a non-custodial parent,
but it s still a statutory requirement and
theretore should be followed. Proof of the
allegation also is required, and furnishing
that prool can he handled at the hearing,

However, it was recently held that fail-
ure 1o make this allegation did not render
the petition ineffective where DHR has
already invoked the juvenile court’s ju-
risdiction by the filing of the oniginal peti-
tion alleging dependency and a subse-
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quent finding of dependency, and where
the court knew that DHR had the child
and was willing 1o retain custody. Valero
v, State Department of Human Re-
sources, 511 Sa.2d 200 (AlaCiv.App.
1987), The court reasoned that once ju-
risdiction s invoked, it continues under
section 12-15-32 until the child is dis-
charged by the court or abtains the age
of 21, Valero, 511 50.2d 203. (Ala.Civ.App.
1987).

There is also a special provision involy-
ing service of process, Generally, service
by publication is not allowed in juvenile
proceedings, However, lermination cases
are an exceplion, and notice by publica-
tion s specifically allowed. Rule 13(B),
A.R.LP. The committee comments to rule
13 state that the reason behind this is that
“effectiveness of this notice must be
halanced agains! the necessity for im-
mediacy of the hearing and the require-
ment of confidentiality of juvenile court
proceedings” Otherwise, service of pro-
cess is 1o be perlected pursuant to Ala-
bama Rules of Civil Procedure. Ala. Code
section 26-18-6 (1975),

V. The hearing—right to counsel and
transcript

It is of primary importance that the
juvenile court immediately and ade-
quately inform the necessary parties of
their nght to counsel, The statutes dis-
tinguish wha has the right to counsel and
when that right accrues based on wheth-
er the child is alleged to be delinguent,
in need of supervision or dependent, N1
Is statutorily mandated in cases involy
ing alleged delinguency or need ol
supervision that the juvenile court inform
the child, his parents, custodian or guard-
ian of the child’s right 10 counsel at all
stages of the proceeding, Ala, Code sec-
tion 12-15-63(a)1975), In cases involving
alleged dependency, the parents, guard-
tan or custodian of the child must be in-
formed by the juvenile court that they
have a right to counsel; and, if they so
request, and are financially unable 1o af-
ford counsel of their own, the court is
under a duty to appoint counsel for
them, A, Code section 12-15-63¢h)(1975),
Il counsel is not independently obtained
for the child in a proceeding in which
there is a reasonable likelihood that he
could be commited to an institution
which curtails his ‘reedom, counsel shall
be provided. Ala. Code section 12-15-63(a)

The Alabama Lawyer

(1975). Counsel for the child is also man-
datory in dependency cases where there
is an adverse interest between the parent
and child, the parent is a minor or the
parent is slatutorily relieved of minority
by marital status but sill younger than age
18. Ala. Code section 12-15-63(b)(1975),
The right to counsel extends to lermina-
tion cases. Kelly v. Licensed Foster Parents,
410 So.2d 896 (Ala. 1981), It has been held
that the right to counsel is a fundamental
right at all stages in dependency hearings,
and the duty s on the court ta inform in-
digent parents, guardians or custodians of
their right o counsel, Smoke v. State
Department of Pensions and Security, 378
So.2d 1149 (AlaCivApp. 1979).

These rights can be waived, however,
and they are evidently not revived when
the parent subseqguently files a petition
secking (nformation as 1o visitation rights,
Turley v. Marshall County Departiment of
Pensions and Security, 481 So.2d 406
(AlaCiv.App. 1985).

The right to counsel and a iree tran-
script on appeal for indigents in termi-

nation cases has been squarely estab-
lished. Early on, the appellate courts
reviewed the law surrounding the rights
of indigent parents to a free transcript and
counsel on appeal and decided that it
should be granted, though under state
law, not on constitutional grounds, Mat-
ter of Ward, 351 S0.2d 571 (AlaCivApp.
197 7).

V1. Grounds justifying termination

The polnt of beginning In termination
cases is that the maintenance of tamily
integrity is considered to be a fundamen-
tal constitutional right, clothed with the
requirements of due process, Matter of
Moore, 470 S0.2d 1269 (Ala.Civ.App.
1985). Flowing from this s the principal
that parents have a prima facie right to
their children, Moare, 470 So.2d at 1270,

For parental rights to be removed, the
court must adhere to a strict set of re-
quirements, applying a two-part litmus
test by determining first that the child is
dependent and next that no less drastic
alternatives are sufficient. See Wallace v,

I”II Kenneth H. Welis & Associates, Inc.
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Jefferson Caunty Department of Pensions
and Security, 501 50.2d 473 (Ala Civ.App.
1986),

The evidence must be clear and con-
vincing that it is not in the childs best
interests o remain with the parents, In
Re Brand, 479 S0.2d 66 (Ala.Civ.App.
1985), The evidence must be such that
it overcomes the prima facie right of
parents to their children. Mailter of
Burnett, 469 50.2d 627 (AlaCiv.App.
1985). The overriding principal to be
considered always is the best interests ol
the child, McConathy v. Dept. of Human
Resources, 510 50.2d 269 (Ala.Civ.App.
1987}, In determining the child’s best in-
terests, the court is to consider all rele-
vant lactors including whether the parent
is physically, mentally and financially
capable of caring for the child. Kelley v,
Dept, of Human Resources, 515 So.xd
713 (AlaCiv.App, 1987),

A factor to be considered, and one
which often is overlooked, is whether the
parents have abandoned the child for the
six-month period preceding the filing of
the petition 0 lerminate the parent's
rights. If the parents have so abandoned
the child, there arises a rebuttable pre-
sumption “that the parents are unable or
unwilling to act as parents”” Ala. Code
section 26-18-7(c)1975). Abandonment is
defined as the “voluntary and intentional
relinquishment of the custody of the
child; unjustified withholding of the
parent’s presence, care, love, protection,
maintenance or the opportunity for filial
aftection” or the failure to exercise the
rights and duties of a parent. Ala, Code
section 26-18-3(1K1975),

All of these factors are {o be used in
determining whether the movant has met
the ultimate test in termination cases: are
the parents unable or unwilling to dis-
charge their duties toward their offspring,
and is this likely to change in the fore.
seeable future?! Ala. Code soction
26-18-7(@)(1975), I so, the coun s em-
powered 1o remove from them their rights
as parents,

A. Dependency

It often is said that the first slep in ter-
mination cases s the hinding that the
child is dependent, See Ex Parte Ogle,
516 50.2d 243 (Ala. 1987). The legislature
has clearly established this to be Ala-
bama's statutory scheme, Afa, Code sec-
tion 12-1571(a)(bi(1975), Dependency is
broadly defined 1o allow the juvenile
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court judge to lerminate parental rights
based on facts which are egregious,
though they might not fit into a particular
cubbyhole. Ala. Code seclion
12-15-1(10)(197 5).

The act also lists categories of paren-
tal incompetence to justify termination,
Ala, Code section 26-18-7(1975), Though
the legislature bas atlempted an exhaus-
tive list of considerations, it is by no
means exclusive, Matler of Colbert, 474
So.2d 1143 (AlaCivApp. 1985}, The coun
may look directly to the definition of
dependency, it may consider the list of
factors in section 26:18-7 or it may con-
sider other relevant factors in making its
decision, Colbert, 474 So.2d at 1144-1145,
In fact, the appellate courts recently have
expanded the language used in defining
what the trial coun can consider to allow
the trial court to use a totality of the cir
cumstances lest to determine if the child
is in need of care and protection, Camp-
bell v, State Department of Human Re-
sources, 507 So.2d 535 (AlaCivApp.
1987); Anonymous v. Anonymous, 504
50.2d 289 (Ala.Civ.App. 1986). Thus, the
trial court has the broadest possible lan-
tude in amassing facts upon which to
base its decision, subject stll, of course,
to the appropriate rules of evidence,

The standard of proof is “clear and con-
vincing” and the evidence must be
“competent, material and relevant in
nature” Ala. Code section 12-15-
G5(e)1975). In any event, a finding of
dependency is not afinding that cannot
be changed. It has been held to not be
tes judicata, allowing the door 1o be lefl
open for the family 10 work out any dif-
ficulties and 1o be rejoined. Anonymous,
504 So.2d at 295. lssues are only final
at the next stage, terminating the parents’
rights,

B. Less drastic alternatives

The second prong is satislied when
evidence is clear and convincing that less
dlrastic measures are insufficient or when
less drastic measures would not serve the
child’s best interests. Clemons v. Ala-
bama Depantment of Pensions and Se-
curity, 474 So.2d 1143 (AlaCivApp.
1985}, This requirement is 10 be met by
viewing the facts of each case, and it is
peculiarly dependent upon the facts as
they have arisen,

Whoen the mother of a dependent child
repeatedly refused child care classes
when she was in obvious need of help

with parenting skills; refused counseling;
did not exercise her best efforts to obtain
a stable home environment; refused
homemaker services and failed to pay a
reasonable portion for the child’s suppon
though able to do so; and no other family
member could take the ¢hild, the De-
partment of Pensions and Security and
the state attempted to exercise less drastic
altematives, but to no avail, Matter of Col-
bert, 474 So.2d 1143 (AlaCiv.App. 1985),

Rehabilitation of the parent is an al-
ternative which should be explored. Ala,
Cade section 26-18-7{a)(6)(1975), How-
ever, when the children were adjudicated
dependent and the mother failed to com-
ply with two service agreements with
DPS wherehy she could regain her child-
ren; later pled guilty to armed robbery
and shooting a woman in the head; res
fused to see her children while she was
jailed; and was diagnosed as schizo-
phrenic and hospitalized for five years,
all steps necessary (o attempt rehahili-
tation had been lollowed and had failed.
Wallace, 501 So.2d at 475,

When the parent made litle efiort
toward self-rehabilitation 1o regain
custody of her children who had been
in foster care intermittently for one and
one-half years; failed 10 meet the mutual-
ly agreed-upon goals between the maoth-
er and DHR; and underwent two failed
teturns of the children o her during
which she would regress to her alcoholic
condition, rendering her unable to care
for her children, rehabilitation haed failed,
justifying the second prong of the test.
McConathy v. Department of Human Re-
sources, 510 S0.2d 169 (Ala.Civ.App.
1987).

It is at this stage that the court most
often will consider the nistory of the
parent; history is relevant for the trial
court 1o consider, Wallace v. Jefferson
County Department of Pensions & Secur-
ity, 501 50.2d 473 (AlaCivApp. 1986).
The court can consider the history of the
parents’ mental illness, mental instabili-
ty, refusal to cooperate with DPS and
their inability 1o care for the child, Fitz-
gerald v Fitzgerald, 490 So.2d 4 (Ala.
CivApp. 1986), Past abuse of the child
is a factor for the court 1o consider,
Haag v. Cherokee County Department of
Pensions & Security, 489 So.2d 586
(AlaCiv.App. 1986), as is a history of ne-
glect and inadequate housing, Johnson
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v. State, 485 So.2d 1185 (AlaCivApp.
19806}

VIl. Appeals

Prior to March 21, 1982, appeals from
the juvenile court were taken directly to
the circuit court for trial de nova, Ala
Code section 12-15-120(a)(1975). How-
ever, the rules of jJuvenile procedure hawe
heen held 1o supersede the Code in alter-
ing the appellate route for juvenile cour
cases, Wright, 423 S0.2d 257, Appellate
procedures now generally are found in
rules 20 and 28, A.R.P.

Appeals from termination cases now
generally are taken directly to the court
ol civil appeals, Rule 28(a)(2) A.RJP
There is, however, a caveal to this, If no
adequate record is made at the juvenile
court level, the appeal is to the trial coun
for trial de nove to be heard by a judge
who did not originally hear the case,
Rule 28(b), A.R.LP. Juvenile court appeals
directly to the Alabama Court of Civil
Appeals are available in three situations:
when the juvenile count judge certifies
the trial record as adequate, rule
2B(A) DAy, ARJ.P; when the parties stip-
ulate 10 all necessary facts, rule
28(A)N(a), A.RJP; or when the parties
will stipulate that only questions of law
are involved and the question is certi-
ficd by the juvenile court judge, rule
28(A)Nb), A.R.JP.

An adequate record is often a problem
in juvenile proceedings, The juvenile
court proceedings are to he recorded hy
any of several means, including the use
of a stenographer or an electronic device,
Rule 20ta) A.R.J.P. This allows the juve-
nile court 1o use a simple tape recorder
to record the proceeding for later tran-
scription, While this appears to be an in-
expensive and quick way o record the
proceedings, it is filled with problems.
The transcriber generally is not present
at the juvenile court proceedings and
may have difficulty in determining who
made cerain statements or in under-
standing what was said. If the speaker is
mistakenly not identified on the record
and this happens—the transcriber will
have no way to determine o whom to
attribute the words. The use of less than
adequate machinery also heightens the
cifficulty,

It counsel desires a tnal de novo before
the circuit jucige, then these problems
work 1o his advaniage, Howoever, f coun-
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sel wants to appeal directly to the ap-
pellate court, he might consider request-
ing the judge to have a stenographer
present, and, failing that, have one there
himself.

As staled above, when the state files to
remowve the parental rights of an indigent
parent, that parent has a right to a tran-
seript on appeal as a matter of right. Mat-
ter of Ward, 351 S0.2d 571 (AlaCiv.App.
197 7).

The committee comments state that a
record made as allowed by the rules will
be “adequate and substantially complete
as a record made ina case tried in the
circuit court” Rule 20, Committee Com-
ments, Howewver, prachice shows  that
nothing takes the place of a stenographer
at the proceeding,

Notice of appeal o either the appellate
court or the circuit court must he writ-
ten and must be filed within 14 days after
entry of the order from which the appeal
was taken. Rule 28(C), A.R)P

There is no requirement that the ju-
venile court explain to a parent who is
represented by retained counsel at trial
that she has 14 days in which to file an

appeal, Fuller v. State, 477 So0,2d 1267
iAlaCiv.App. 1985),

When a case reaches the appellate
courts, the ore tenus tule applies and the
trial court’s judgment is presumed cor-
rect, o be set aside only if i1 is so un-
supported by the evidence 1o be plainly
and palpably wrong, See Wallace, 501
S50,2d at 474. Such a burden is extreme-
ly difficult for the appellant to meet.

VIll. Conclusion

Judicial removal of the rghts of parents
to their children is an unusual though not
uncommaon procedure which s appro-
priate only in severe cases of parental in-
adequacy evidenced by parental unwil-
lingness or inability to care for their ofi-
spring, It is appropriate when the situa-
tion is such that the children, for their
best interests, must be remaoved from the
presence of their parents and placed In
d f“”l'"'lll enviranment, Once com-
pleted, the action is absolute, and, the
parents have no more rights to their
children than does a total stranger. Thus,
the procedure is best used sparingly, only
when all else fails. [ |
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.. . in some very narrow and
well-defined circumstances, the
discharged employee may have

a tort remedy.
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by George M. Walker

The Alabama Supreme Court has re-
pedtedly reaffirmed Iits commitment to
the employment-atawill doctrine, pre-
cluding suits by discharged or otherwise
disaffected employees against their em-
ployers for breach of the employment
contract. Under the doctrine, an at-will
employee may be terminated for good
reason, lor bad reasan, for malicious rea-
son or even for no reason at all, without
warning, motive and cause, See Meredith
v. C.E, Walthier, Inc,, 422 So.2d 761 (Ala.

1982); Bender Ship Repain Inc. w
Stevens, 379 So.2d 594 (1980); Martin v
Tapley, 360 S0.2d 708 (Ala. 1978); Hin-
richs v. Tranquilaire Hospital, 351 S0.2d
1130 (Ala, 1977), Despile ingenious ef-
forts to cloak the claim as something
else, where the injury suffered is loss of
employment and the plaintiff is an atawill
employee, the doctrine has precluded
recovery,

In recent years inventive counsel, recog:
nizing the futility of the contract claim,
increasingly have turned to tort law in an
effort to obtain a remedy lor the dis-
charged employee. While employers
have succeeded, for the most part, in de-
fonding these claims, cracks exist in the
foundation of the employerfemployee
legal relationship and, in some very nar-
row and well-defined circumstances, the
discharged employee may have a tort
remedy. 5o far, employment tort cases
have reached the Alabima Supreme
Court under five separate and distinct
theories, and the court has set very nar-
row and specific liability guidelines for
each,

I. Emotional distress/tort of outrage

While the at-will doctrine insulates the
employer from liability for the act of dis-
charging an at-will employee, i the dis-
charge or other emplayment decision is
accompanied by sulficiently outrageous
conduct, an independent basis for tort
liability exists, While technically de-
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scribed as an “intentional inffiction of
emotional distress” Restatement (Sec-
ond) of Torts, §46, it is more commonly
identified as the “ton of outrage! See
American Road Service v. lnmon, 194
So.2d 361 (Ala. 1981); Prosser, The law
of Torts, 8§12, al 55-60 (4th ed. 1971).

In inman, the Alabama Supreme Courl
recognized the tort of outrage but, at the
same time, concluded that the plaintiff’s
evidence lell short ol establishing the
necessaty elements, To prove such a
claim, the court required the plaintiff ta
establish: (a) that the defendant either in-
tended to cause severe emotional distress
or acted in reckless disregard of a “high
degree of probability” that severe emo-
tional distress could or would result: (h)
that the defendant’s conduct was so ex-
treme as to be outrageous; and (¢) thal
the plaintiff, in fact, suffered severe emo-
tional distress. inmaon, 394 So0.2d at 365,
in identitying the tort, the court limited
it quite sharply:

“The emotional distress there-
under must be so severe that no
reasonable person could be ex-
pected to endure it, Any recovery
must be reasonable and justified
under the circumstances, liability
ensuing only when the conduct is
extreme . , ., By extreme we refer
to conduct so outrageous in char-
acter and so extreme in degree as
to go beyond all possible bounds
of decency, and to be regarded as
atrocious and utterly intolerable in
a civilized society”

Id., citing Restatement (Second) of Torts,
§46 Comment (d), at 72. The fhmon
court made it quite clear that its decision
was intended to reach only the most
egregious  conduct, and  subseguent
cases have demonstrated that truly out-
rageous conduct must be present.

To protect against what was suggested
would be a flood of litigation, the lnmon
court concluded that the tnal court
should determine in the first instance
whether the alleged misconduct is suthi-
ciently oulrageous 1o sustain a claim. In-

mon, 394 S0.2d at 365; see also logan
v, Sears, Roebuck & Co,, 466 50.2d 121,
123 (Ala, 1985); Restatement (Second) of
Torts, 546, Comment (h) ("It 1s for the
court to determine in the first instance
whether the defendant’s conduct may
reasonably be regarded as so extreme
and outrageous as to permit recovery.”)
Case law reflects that Alabama trial
judges and the Alabama Supreme Count
have adhered to this principle by dismiss-
ing, short of tnal, tart of outrage claims
where the facts were deemed not suffi-
ciently outrageous to support the ton,
See, o.g., Marrell v. Revnolds Metal Ca,,
495 So.2d 1381 (Ala, 1986) (discharge of
an employee); Logan v. Sears, Roebuck
& Co., supra, (defendant's employee
called plaintiff “queer as a three-dollar
bill"y; Bearden v, Equifax Services, 455
S0.2cd 836 (Ala. 1984) (adjustment of
workers' compensation claim); Barrett v
Farmers & Merchants Bank of Piedmont,
451 So.2d 257 (Ala. 1984) (detendant
bank demanded payment on note out of
proceeds it held); Inmon, supra,
(discharge of employee).

In the employment cantext, the tort of
outrage analysis permits an embittered
emplovee o litigate relative to his dis-
charge or other employment decision if
he can demonstrate a sufficient level of
outrageous misconduct accompanying
the decision. However, it is important to
note that the propriety of the discharge
or other decision is mot an issue; rather,
the only thing plaintiff may challenge is
the conduct accompanying the decision.
This is so because the tort of outrage
does not apply where the employer “has
done no mare than w© insist upon his
legal rights in a permissible way, even
though he s well aware that such insis-
tence is cerlain to cause emotional dis-
tress” Inmon, 394 So.2d al 368, quoting
from Restatement (Second) of Torts, §46,
Comment (g). While a tort of outrage
claim does not in any way vitiate the at-
will doctrine with respect to a claim by
a discharged employes, its imporance in
the employment context should not be
underestimated.

True to its at-will roots, only once has
the Alabama Supreme Court found a
viable torl of outrage claim arising out
of an at-will employment relationship. In
Rice v. United Insurance Co, of America,
465 So.2d 100 (Ala. 1984), the evidence
demaonstrated that plaintifil reported 10
her emptoyer that she was pregnant, that
the employer therealter attempted 1o
force her to take disability leave rather
than to work through the pregnancy, that
he falsely accused her of incompetence,
that he ridiculed her in the presence of
co-employees, that she was therealter ter-
minated and that she suffered a miscar-
riage one week after the termination, The
court found four distinctions in this evi-
dence from the facts In Inmon;

“First, Rice alleges a pattern of ac-
livity, encompassing a perod of
several months, Second, defend-
ant’s alleged behavior involved a
great many persons (Rice's co-
workers, clients, and hushand) in
addition to Rice and the defend-
ants, Third, defendant’s alleged pat-
tern of outrageous acls were direct-
od toward plaintiff when Giannini
[defendant] was likely 1o know that
severe emotional distress could
have serious physical repercus-
sions. Fourth, the outrageous ac-
tions alleged by Rice were directed
toward an illegal purpose, discrim-
ination against an employee be-
cause of sex.”

Id. at 1102 {emphasis by the court), On
these facts, the supreme court conclud-
ed that it was “conceivable” that Rice
could prove a set of facts in support of
her outrage claim ancd, thus, that it was
error for the trial court to dismiss that
claim.

The Rice decision is significant be-
cause of the standards it adopts for an
employee’s tort of outrage claim against
the employer. If an employee can prove
that he or she has been subjected to a
pattern of outrageous acls that were or
should have been known 1o the employer
likely 1o cause severe emotional distress,
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over a period of ime in the presence of
a number of persons, and that the acts
were for an illegal purpose, then a tort
of outrage claim exists. It is difficult to
imagine an employment situation where
these clreumstances would likely exist,
but centainly the fact that the tort exists
and has been defined increases the prob-
ability that facts will occur to fit the
theary.

Federal courts in Alabama on two oc-
casions have found that facts presented
were sufficient 1o present an actionable
employment-related tort ol outrage
claim. In Collins v. General Tire Corp,,
549 FSupp, 770 (N.D. Ala, 1982), de-
fendant’s personnel manager went unin
vited to plaintiff's home, where she was
recovering fremm an on-thesjob injury, and
“demanded that she come back to work,
implied that she was a malingerer, and
threatened to fire her in order to force her
back to work” Id. at 771, In denying
defendant’s motion for summary judg-
ment on the outrage claim, District Judge
Acker concluded that a jury could, based
on these facts, form a belief that defend-
ant intended 10 cause severe emotional
distress, The decision is hard to recon-
cile with the guidelines set down in Rice,
supra, since here there was no pattern of
activity, but only a single visit, and be-
cause the only persons involved here
were the personnel manager and the
plaintiff, instead of a number of co-em-
playees, In view of the Rice decision and
the guidelines it set down, it is unlikely
that Collins affords any substantial prece-
dent for [uture decisinns,

In Holmes v Oxford Chemicals, Inc.,
510 ESupp. 915 (M.0. Ala. 1981), plain-
tiff suffered a permanently disabling
heart attack and, as a result, he was enti-
tled to collect monthly disability benefits
equal to 60 percent of his predisability
incame, Plaintiff calculated the monthly
disability benefit amount to be $780 per
month. Delendant calculated it to be
$500 per month, The court ultimately
concluded that the appropriate amount
was $73040 per month, After making the
$500 payment lor several maonths, de-
fendant unilaterally reduced the payment

to $49.10 per month and advised plain-
tiff to seek the remainder from Social Se-
curity. Defendant had no right under the
disability plan to do s0. The court con-
cluded that the jury could reasonably in-
fer that defendants intentional and
wronglul act of reducing the benefits of
the permanently disabled heart attack
victim was outrageous, This analysis also
departs from the Rice guidelines in terms
ol pattern of activity and number of per-
sons involved, but the analysis is consis-
tent with the Restatement guidelines,
in a post-Rice decision, the Alabama
Supreme Court again considered the 1o
ol outrage in an employment setting, In
Mclsaac v. WZEWAFM Corp, 495 So.2d
649 (Ala. 1986), plaintiff claimed that she
wits the victim of outragecus conduct be-
cause her employer made sexual ad-
vances to her, tried to kiss her, made sug-
gestive “lurks” or innuendos” and

ultimately fired her. Despite testimony
that her supervisor had been pressured
to dismiss plaintiffl because of her refusal
1o succumb to the emplover's sexual ad-
vances, the Alabama Supreme Court
concluded that summary judgment was
proper on the tort of outrage claim. The
court felt the evidence fell shont of
demonstrating severe emotional distress
and found the employer’s behavior to be
nothing more than mere nsults, indigni-
ties, threats or annayances, lor which the
law will not hold one liable in tort. /d.
at 651,

It is likely that the Alabama Supreme
Court in the Tuture will Turther define the
tort of outrage in relation (o the employ-
ment environment and that the Rice
guidelines will be modified to deal with
other situations, While the future evolu-
tion of the tort will probably reach some
conduct not presently thought o be cov-
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cle opportunities

2-4

TAX INSTITUTE

Marriott’s Grand Hotel, Point Clear
Alabama Bar Institute for CLE
(205) 348-6230

6-8

ADVANCED PENSION SEMINAR
Hyatt on Unijon Square, San Francisco
Corbel and Company

Credits: 16.8 Cost; $425

(904) 731-4455

7 tuesday

PROBLEM LOANS
Birmingham

National Business Institute, Inc.
Credits: 6.0 Cost; $98
(715) B35-8525

8 wednesday

PROBLEM LOANS
Montgomery

National Business Institute, Inc,
Credits; 6,0 Cost! $98
(715) B35-B525
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9 thursday

PENSION LAW AND PRACTICE
(satellite)

Law Center, Tuscaloosa

Alabama Bar Institute for CLF

(205) 348-6230

PROBLEM LOANS

Mahile

National Business Institute, Inc,
Credits: 6.0 Cost: $98
{715) B35-8525

9-10

ADVANCED MUNICIPAL BOND
WORKSHOP

Pinehurst Hotel, Pinehurst

Practising Law Instilute

Credits: 12,0 Cosl: $595

(212) 765-5700

1 0 friday

PROBLEM LOANS

Huntsville

National Business Institute, Inc.
Credits: 6.0 Cost: $98
{715) B35-8525

16-17

HAZARDOLIS WASTE LITIGATION
Doral Inn, New York

Practising Law [nstitule

Credits: 11.0 Credits: $425
(212) 765-5700

EMPLOYEE WELFARE BENEFIT PLANS
Hyalt Regency, San Francisco
Practising Law [nstitute

Credits; 10.8 Cost; $425

(212) 765-5700

17-18

INSURANCE LITIGATION

Los Angeles

Association of Trial Lawyers of America
(202} 965-3500

DISCOVERY TECHNIQUES

Tucson

Association of Trial Lawyers of America
(202) 965-3500

22-24

AMNUAL AMERICAN INSTITUTE ON
FEDERAL TAXATION

Wynfrey Hatel, Birmingham

Credits: 16.6 Cost: $325

(205) 2511000

26-1

ADVANCED TRIAL ARDVOCACY
University of Colorado, Boulder
National Institute for Trial Advocacy
(800} 225-6482
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/-8

HOSPITAL LIABILITY AND RISK
MANAGEMENT

Mark Hopkins Hotel, San Francisco

Medi-Legal Institute

Credits: 113 Cost: $415

(818) 995.7189

14-15

ANTITRUST LAW INSTITUTE
Stanford Court, San Francisco
Practising Law Institute
Credits: 11.0 Cost: $450
(212) 765-5700

14-31

THE ENGLISH LEGAL SYSTEM
London

Cumberland Institute for CLE
Crodits: 16,5

(205) B70-2865

18-22

CONCENTRATED COURSE IN

GOVERNMENT CONTRACTS
Elkhorn Resort, Sun Valley
Federal Publications, Inc,
Credits: 325 Cost: $925
(202} 3377000
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21-23

ANNUAL CONVENTION
Wynfrey Hotel, Birmingham
Alabama State Bar

(205) 269-1515

25-29

ESTATE PLANNING

Hilton Inn, Dallas

Southwestern Legal Foundation, Inc.
(214) 690.2377

29-5

ANNUAL CONVENTION
Kansas City

Association of Trial Lawyers of America

{202) 965-3500

6-7

AlIDS: CURRENT MEDICAL AND
LEGAL ASPECTS

Hotel Intercontinental, New York

Medi-Legal Institute

Credits; 11.3 Cost: $435

(818} 9495.7189

12-13

LITIGATING THE HEAD TRALIMA
CASE

Hyatt Lake Tahoe, Lake Tahoe

Medi-Legal Institute

Credits; 12.0 Cosl: 5435

(R18) 995-7189

1 6 tuesday

WORKER'S COMPENSATION
Birmingham

National Business Institute, Inc.
Credits; 6.0 Cost: §98
(715) 835-8525

1 7 wednesday

WORKER'S COMPENSATION
Huntsville

National Business Institute, Inc.
Credits: 6.0 Cost: $98
(715) B35-8525

1 8 thursday

WORKER'S COMPENSATION
Maobile

National Business Institute, Inc,
Craclits: 6.0 Cost: 398
(715) B35-8525

1 9 friday

WORKER'S COMPENSATION
Maontgomery

National Business Institute, Inc.
Credits: 6.0 Cost; $98
(715) B35-8525
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ered, it will continue to be only the most
outrageous conduct that is actionable
under this theory. As long as an employer
1s engaging in conduct that it has a right
to engage in, and as long as there is no
intent to inflict severe emotional distress,
there is no reason to believe that the tort
of outrage will be construed to reach that
conduct,

Il. Defamation

An increasingly common allegation in
suits by discharged employees is that the
employer has defamed the employee, us-
ually in the course of comments made
about the employee during disciplinary
or discharge proceedings or in an em-
ployment reference made to subsequent
prospeclive employers, A defamation
consists of a false and derogatory state-
ment, Prosser, Law of Torts, §8§111-116 (dth
ed, 1971). Where a defamation claim is
made by a discharged or atherwise em-
bittered employee three legal issues re-
ceive prominent attention—publication,
privilege and vicarious liability.

A. Publication

Alabama has leng enforced a “special
publication” rule whereby communica-
ions among a corporation’s managerial
personnel, conceming matters related to
the company's business, including com-
munications concerning employee mis-
conduct and discharge, do mot constitute
publication. K-Mast Corp. v. Pendergrass,
494 50.2d 600 (Ala. 1986); Dixon v
EFconomy Co., 477 50.2d 353 (Ala, 1985);
Burney v. Southern Rajlway Co., 276 Ala.
637, 165 So.2d 726 (1964); McDaniel v,

Crescent Motors, Inc, 249 Ala, 330, 31
So.2d 343 (1947). If there is no publica-
tian, there is no defamation,

B. Privilege

Whether a particular communication
is privileged is a question of law for the
court, Fulton v, Advertisor Co,, 388 S0.2d
533, 537 (Ala. 1980), cert. denied, 449
U.S. 1131 (1981) If a privilege is found to
exist, the court also must determine
whether it is “absolute” or “qualified,” as
absolutely privileged statements are not
actionable while qualifiedly privileged
statements are, given proof of actual
malice.

I. Absolute privilege—Most communi-
cations made by an employer in respecl
to legislative, judicial or quasi-judicial
proceedings are absolutely privileged.
Wehster v, Byrd, 494 So.2d 31 (Ala, 1986)
{letter of termination lo teacher absolute-
ly privileged); Cole v. Cooper, 437 So,2d
1237 (Ala. 1983) (statutorially privileged
communication by employer to the De-
partment of Industrial Relations regarding
reasons for plaintifi's termination); Sur-
rency v. Harbison, 489 So,2d 1097 (Ala,
1986) {communications made during
grievance proceedings under a collective
bargaining agreement), The absolute
privilege will be lost if the communica-
tion is published beyond the group of
those having a need to know, but there
still may be a conditional privilege under
those circumstances. Webster, 494 So.2d
at 35-36.

2. Qualified privilege—Il the com-
munication Is among persons with a

commaoan interest in the subject matter,
then it may well be conditionally or qual-
ifiedly privileged. An inter-business com-
munication aboul emplovee's conduct,
discipline and/or discharge is subject to
the qualified privilege. Montgomery v,
Big B, Inc, 460 So.2d 1286 (Ala.
1984)(communications ta polygraph op-
erator regarding plaintiff’s alleged mis-
conduct); Phillips v. Bradshaw, 167 Ala.
194, 52 So.2d 662 (1910) {communica-
tions by employer to propenty superinten-
dent regarding care and protection of the
property). Where such gualified or
conditional privilege exists, plaintiff can
overcome the privilege only by proof that
the communication was accompanied by
actual malice. Willis v. Demopolis Nurs-
ing Home, Inc., 336 So.2d 117 {(Ala.
1976), To prave actual malice such as to
overcome the privilege there must be evi-
dence of “previous l-will, hostility,
threats, rivalry, other actions, former
libels or slander, and the like . , . or by
the violence of the defendant’s language,
the mode and extent of the publication,
and the like!" Webster v. Byid, 494 So.2d
al 36 quoting from Kenney v Guyley, 208
Ala. 623, 626, 95 So. 34 (1923). There will
be very few occasions when an emplay-
er’s statement or communications about
its employee will not be absolutely or
gqualifiedly privileged under these
decisions,

C, Vicarious liability

Perhaps the most important question
in the defamation area is the extent o
which the employer may be held liable
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for defamatory communications by one
employee abow another. There is no
publication where the defamatory com-
munication, by one employee to another,
is relative ta the company business, and
It is probably also privileged, but where
an extra-corparate communication exists
the analysis is different, In K-Maet Corp,,
inc. v. Pendergrass, 494 So.2d 600 (Ala,
1986), where an employee allegedly told
an outsider that plaintitf had been fired
for stealing, the court found that such a
communication was outside of the line
and scope of employment, and thus not
binding on the employer, because K-Mar
had a corporate policy thal allowed its
personnel managers 1o release only
“neutral” information in response to an
inquiry about an employee’s employ
ment and discharge, fd at 604, This analy
sis is questionable and at odds with tra-
ditional agency law, but it is the law to-
day. An employer who adopts a neutral
response policy probably can thereby im-
munize itself from virally any type of
defamation claim by a discharged
emplovee,

Employers generally have little to fear
with respect to defamation claims by dis
charged or otherwise disaflected employ-
ees, bul a careless employer who permits

publication of unprivileged and untrue
or unsupportable information about an
employee could face liability, Employers
should have employee information and
reference policies in place to prevent this
possibility, but most do not, Some of
those who do net can look forward to tne
ing to prove in court the truthfulness of
information they maintain concerning
their employvees. While under the settled
law most employers will prevail in these
actions, the threat and cost of litigation
over time should result in widespread
employer relerence policy implementa-
tion,

I1l. Tortious interference

Alabama long has recognized a cause
of action in tort for wrongful interference
by a third party with contractual employ-
ment rights, including rights of an at-will
emplovee, Byars v, Baptist Medical Cen-
ters, Inc,, 361 So.2d 350, 353-54 (Ala.
1978); Tennessee Coal, Iron & Ry, Co. v
Kelly, 163 Ala. 348, 50 So, 1008 (1909);
Sparks v. McCreary, 156 Ala, 382, 47
50.2d 332 (1908). This is logical because
one not a party 1o the employment con-
tract should abtain no benefit from the
fact that it is at-will,

in Cross v. lowder Realty Better
Homes & Gardens, 494 50.2d 590 (Ala,
1986), the court adopted Restatement
(Second) of Torts, §767 {1979) and more
clearly defined the elements to be prov-
en, although the case arose outside of the
employment context. Under the Gross
analysis, to establish an Intentional in-
terference, plaintiff must prove:

t.  the existence of & contract or
business relation:

2.  defendant’s knowledge of the
contract or business relation:

3 intentional interference by the
defendant with the contract or
business relation;

4, absence of justification for the
defendant's interference; and

5 damage to the plaintiff as a result
of defendant’s interference,

Gross, 494 50,2d at 597 (floomote omit-
ted). There have been cases in which an
employee sued on a tortious interference
theory and claimed that the interference
was occasioned by the employer itself or
its management persanne!, This claim is
not actionable because a contracting par-
ty cannot tortiously interfere with its own
contract. United States Fidelity & Guar-
anty v. Miflonas, 206 Ala, 147, B9 Sa, 732
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(1921). The same analysis holds where
plaintiff sues a co-employee for tortious
interference with the employment con-
tract, Martin v. Tapley, 360 So.2d 708
(Ala, 1968), at least when the co-employ-
e is acting within the line and scope of
his employment. Harrell v Reynolds
Metals Co., 495 50.2d 1381, 1398 (Ala,
1986), It is unlikely that the tortious in-
terference theory will prove 1o be a useful
tool for discharged employees, since it is
likely that anyone taking deliberate steps
lo convince an employer to terminate an
employee would "cover his tracks,” how-
ever, in the existing merger and acquisi-
tious business climate It certainly Is a
consideration for a discharged employee.

IV. Privacy

The tort of invasion of privacy was ac-
knowledged by the Alabama Supreme
Court in Phillips v. Smalley Maintenance
Services, 435 50.2d 705 (Ala. 1983),
wheretn the court adopted the Restate-
ment (Second) of Torts, §652B8, Plaintiff
had been verbally sexually harassed hy
her employer, who locked her in his of-
fice, quastioned her aboul her sex life,
insisted that she engage in oral sex with
him or lose her job and once actually hit
her “across the bottom!” She became
quite upset and could not work, and the
harassing employer subsegquently  dis-
charged het

The court found that these facts were
sufficient to establish an invasion of pri-
vacy, which requires four elements:

1. the intrusion upon the plaintiff's
physical solitude or seclusion;

2. publicity which violates the or-
dinary decencies;

3. putting the plaintiff in a false, but
not necessarily defamatory, posi-
tion in the public eye; and

4. the appropriation of some ele-
ment of the plaintiff's persenali-
ty lor a commercial use.

Phillips, 435 50.2d at 708 (footnote omit-
tecl), Despite the facts that defendant had
not actually acquired information about

plaintiff's sex life, thar no such informa-
tion was actually communicated to any-
one else, thal no effort was made to ob-
tain information surreptitiously and that
there was no physical trespass, the court
found the facts supponed a “wrongful in-
trusion Inlo one's private activities In
such a manner as o outrage or cause
mental suffering, shame or humiliation
to a person of ordinary sensibilities.” fd,
at 711, The facts of the case seem o sug-
gest a tort-ofl-outrage theory more than
an invasion of privacy.

It Is likely that the Phillips result was
otrclained more by the outrageousness of
the facts than by the conformity of those
facts to the Restatement or other
guidelines, A sexual proposition alone is
insufficient, because it does not amount
te an intrusion into plaintiff's private con-
cerns, fd. al 708; Mehaac v. WZEWLEM
Corp., 495 50.2d 649 (Ala. 1986). And
it is likely the court will require that the
intrusion be quite outrageous or humili-
ating, although there is no requirement
that plaintiff, in fact, suffer “severe emo-
tional distress” such as is required far a
tort of outrage claim. The misconduct in
this type of case is the intrusion, not the
infliction, of emotional distress. 1t is lke-
ly, however, that a set of facts sufficient
for an invasion of privacy claim also
woulld sustain the tort of oulrage claim,
given severe emational distress on the
part of the plaintiff,

V. Assault/battery

Increasingly, emplovers are being sued
for assault andfor battery committed by
one employee upon another, especially
related to sexual harassment situations
Whﬂl'l" |h£?|'[" hu'lfl hm'n l'l()l"l('(]l']h‘:?ﬂhui.ll
touching or fondling, A battery requires
an act intended to cause harmful or of-
fensive bodily contact coupled with ac-
tual bodily contact, and such contact is
“oifensive i it offends a reasonable sense
of personal dignity.” Restaterment of (Sec-
ond) of Torts, §18-21,

The Alabama Supreme Court has nol
vet considered whether, or the extent 1o

which, an employer may be liable for
hattery via sexually motivated touching
by one employee of another, but if the
isste is analyzed in accordance with tra-
ditional agency principles, then the
employer may escape liability if the evi-
dence shows that the offensive act was
cammilted for persanal reasons and,
thus, was not motivated by an intent to
perform the employers business. Joyner
v. AAA Cooper Transportation, 477 So0,2d
364 (Ala. 1985); Restaternent (Second) of
Agency, §228-229, 211,235 of. Tollett v
Muontgomery Real Estate & Ins, Co., 238
Ala, 617, 193 So, 127 (1940). It is unlike-
ly that an emplovee engaged in sexual
touching has the employer's interests in
mind, It is important o remember that
such sexually motivated touching might
well amount 1o a violation of Title VI of
the Civil Rights Act of 1969, even though
not a violation af Alabama law. See Mer-
itor Savings Bank v, Vinson, 477 L5, 57,
106 SC1. 2399, 91 L.Ed.2d 49 (1986),

Present Alabama law does not provide
a tort remedy lor sexual harassment In
the work place, short of outrageous mis-
conduct or an invasion of privacy, As em-
ployees become aware of their rights in
this regard, it is likely that the paint will
see Increased ligation and, perhaps, an
expansion of the existing remedies or the
creation of a new ane,

V1. Conclusion

Employees traditionally have been
stymied by the atwill docirine In seek-
ing to recover on an employment con-
tract theory from their employers lor dis-
charge or other employment decisions,
So far, they also have been largely unsuc-
cessful In obstalning tort relief for on-the-
job disputes, but the framework now is
in place lor several narrowly defined
theories, While the law of torts is not
threal to eviscerate the employment-at-
will doctrine, it will provide a remedy to
some employees in some very egregious
cases, and counsel for both employers
and employees should be prepared to ad-
dress these issues tn such situations. B
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It is a fundamental principle of tort law
that, in negligence actions, there must be
evidence the alleged breach of duty prox-
imately caused the plaintiffs injury!
However, the causation requirement in
medical malpractice cases has been the
source of considerable controversy and
debate? Traditional proximate cause stan-
dards in this context require evidence
that the result injury or death) com-
plained of “probably” was caused by the
negligence of the defendant medical care
provider? While some stales have les-
sened this standard of proofl in medical
malpractice cases,! Alabama has adhered
to the traditional rule’

The adherence by the Alabama caourts
to the traditional causation requirement
appears 10 preclude application of the
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“lost chance” of survival or improvement
theory which would allow recovery
where there is evidence that the alleged
negligence reduced the patient’s chance
of survival or recovery. The “lost chance”
of survival theory has been expressly re-
jected in recent decisions in several juris-
dictions and is incompatible with the tra-
ditional doctrine of proximate causation
in medical cases®

Current standard in medical mal-
practice cases in Alabama

in medical malpractice actions in Alas
bama, the plaintifi must produce evi-
dence that the alleged negligence of the
defendant “probably caused” the injury
or death complained of;

“The rule in medical malpractice
cases is that 1o find liability, there must
he more than a mere possibility or
one possibility among others that the
negligence complained of caused the
injury; there must be evidence that the
negligence probably caused the in-
jury.”

Williams v. Bhoopathi, 474 S0.2d 69

{Ala. 1985).

Where the evidence produced after
discovery establishes only a “possibility”
that the alleged negligent medical care
caused the patient’s death, a tnal coun
may properly grant summary judgment
in favor of the defendan hecause the
plaintiffl has failed to create a jury ques-
tion under the preceding standard, Ho-
ward v. Mitchell, 492 Sa.2d 1018 (Ala.
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Requirement in Medical Malpractice

1986).” “There must be some evidence
that the alleged negligence probably
caused the injury” Id. at 1020, femphasis
added).

The Howard case provides a good ex-
ample of how the traditional standard has
been applied in Alabama, The plaintiff
in that case first visited the defendants,
obstetrician/gynecologists, in 1971, The
defendants determined that the plaintiff
had been six 10 eight weeks pregnant,
and that she had suffered a spontaneous
abortion. The plaintiff’s blood was typed
as having an Rh negative factor. The on-
ly medical care provided by the defen-
dants to the plaintiff was on the occasion
ol the plaintiff's pregnancy in 1971, and
they did not provide any care during her
subsequent pregnancies. The defendants
failed to treat the plaintiff, when she was
under their care in 1971, with an available
medication which would have prevented
the development of Rh positive anti-
bodies in her blood,

The plaintiff became pregnant in 1972
and subsequently delivered a healthy girl
in December of that year, This child’s
blood was incorrectly typed at that time
as containing the Rh negative factor, but
testing done 12 years later established
that this child actually had the Riy posi-
tive factor, The plaintff became pregnant
again in 1974, The 1974 pregnancy was
spontaneously aborted and her then-
treating physician discovered, at that
time, that the plaintiff tested Rh positive,
The plaintiff became pregnant ance
again in 1980 and delivered a child
through cesarean section in 1981, This
child died several days after birth from
a condition caused by the crossing of the
mather's antibodies 1o the Rh positive
factor into the fetuss blood stream,
where it destroyed the fetus's red blood
cells. The plaintiff brought suit against
the doectors who treated her in 1971 for
the death of the child born in 1981.

The plaintiff alleged that the negli-
gence of the defendants in failing to treat
her in 1971, with the medication which
would have prevented the formation of
antibodies to the Rh positive factor,

The Alabama Lawyer

caused the death of her child born in
1981, The plaintiff's expert testified, in de-
position, thal the failure of the defendants
to treat the plaintiff with the medication
was a breach of the accepled standard
of medical practice in 1971, Howewer, the
plaintiff's expert also testified that there
wis only a 3 to 5 percent chance that the
plaintifl developed the Rh positive anti-
bodies alter her spontaneous abortion in
1971; and he testified that it was "more
likely” (i.e., at least a 20 percent chance)
that the Rh positive antibodies developed
after the plaintiff's full-term pregnancy in
1972, The trial court granted a summary
judgment to the defendants,

The supreme court reviewed the evi-
dence and found that the testimony ol
the plaintiff's medical expert did not pre-
sent a scintilla of evidence that the de-
fendants’ alleged negligence probably
caused the death of the child. fd, at 1020,
The court ohserved that the plaintifi's evi-
dence indicated only that there was a
possibility that the alleged negligence
caused the child’s death, and that this
was insufficient evidence of causation 1o
creale a jury question:

“We believe that the testimony of the
plaintiff's medical expert does not pre-
sent a scintilla of evidence that the defen-
dants’ alleged negligence probably
caused the death of her child, What was
said in McClinton v. McClinton, 258 Ala.
542, 544-45, 63 S0.2d 594, 597 (1952),
is appropriate in this case:

“*Proof which goes no further than to
show an injury could have occurred
in an alleged way, does not warrant
the conclusion that it did so occur,
where from the same proof the injury
can with equal probability be attrib-
uted to some other cause,

“But a nice discrimination musl be
exercised in the application of this
principle. As a theory of causation, a
conjecture |5 simply an explanation
consistent with known facts or condi-
tions, but not deducible from them as
a reasonable inference, There may be
two or more plausible explanations as
to how an event happened or what

by A. Neil Hudgens,
Michael 5. McGlothren
and Thomas H. Nolan, Jr,

A, Nefl Hudgens received his undergrad-
vate degree from Tulane University and
law degree from the University of Ala-
bama School of Law, He is a member of
the American Bar Association, the Ala-
bama State Bar and the Mohile County
Bar Association, He is chairman of the
Resolutians and Memorials Committee
and a member of the Professional Rela-
tions Committee of the Mobile County
Bar Association, and is a member of the
Military Law Committee of the Alabaina
State Bar. He also is a member of the
Alabama Delense Lawyers Association,
the American Academy of Hospital At-
torneys, the American Board of Trial Ad-
vocates, the American Society of Law
ant Medicine and the Defense Research
Institute. Hudgens Is a partner in the
Mobile firm of Brown, Hudgens, Rich-
ardson, PC.

Michael S, McGlothren graduated magna
cum laude with a bachelor of ants degree
from the University of South Alabama
and recefved his faw degree, cum laude,
from Cumberland Schoo! of Law, He is
a member of the Alabama State Bar, the
American Bar Association, the Mobile
County Bar Association and the Baldwin
County Bar Association, McGlathren is
a member of the Alabama Defense Law-
vers Association and the Defense Re-
search Institute, He is a partner with the
{irem of Brown, Hudgens, Richardson, PC.

Thomas H. Nolan, Jr, received his un-
dergraduate degree from Spring Hill Col-
lege and law degree from the University
of Alabama Schaool of Law. He is a mem-
ber of the Alabama State Bar, the Ameri-
can Bar Association and the Mobile
County Bar Association, Nolan is a
member of the Alabama Defense Law-
vors Assaciation and is an associate with
the lirm of Brown, Hudgens, Richardson,
2L

159




produced it; yet, If the evidence Is
without selective application to any
one of them, they remain conjectures
only. [emphasis added)”
{Quoting Southern Ry, Co, v. Dickson,
21 Ala. 481, 486, 100 So. 665, 669
{1924). See, e.g., McKinnon v. Polk, 219
Ala. 167, 168, 121 S0, 539, 540 (1929) (a
case involving a suit for personal injuries
allegedly caused bw the negligence of the
plaintiff’s physician).

“According 1o the depaosition of the
plaintiff's cown expert, it would admittedly
be pure conjecture of speculation as to
when the plaintifl developed the Rh pos-
itive antibodies, Although there was a
three to five percent chance she de-
veloped them after the spontaneous
abortion, there was maore than an ‘equal
probability) specifically, there was a
twenty percent chance, that the develop-
ment could be attributed to another
cause, i.e, the full-term pregnancy in
1972, In effect, the evidence produced by
the plaintifl was without selective appli-
cation’ 1o any one theory of causation,
Thus, any conclusion that the defendants’
alleged negligence led o the develop
ment of the Rh positive antibodies would
be based on pure speculation or conjec-
ture, which is an improper basis for a jury
verdict, See, Thampson v Lee, 439 So.2d
13, 15 (Ala. 1983); Alabama Power Co.
v. Smith, 409 So.2d 76, 763 (Ala, 1982),

“Furthermore, Dr. Krane’s depaosition
testimony indicated that there was only
a mere possibility that the alleged
negligence of the decedents caused the
death of the plaintift's child, Under the
standard set forth in medical malpractice
cases, this was not enough to present a
jury question. There must be some evi-
dence that the alleged negligence prob-
ably caused the Injury. Willlams v,
Bhoopathi, supra; Orange v. Shannon,
suprra, in the absence of any evidence
that the defendants’ negligence probably
caused the death of the plaintiiff's child,
the trial court properly granted the sum-
mary judgment”

id.

As discussed above, in cases not gov-
erned by the provisions of the “Alabama
Medical Liability Act of 1987 a jury
question is created “[ill there is a scin-
tilla of evidence in a malpractice case
that the negligence complained of prob-
ably caused the injury . , . " Bhoopathi,
supra at 691, (emphasis added)? It re-
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mains to be seen how the proximate
causation standard will be formulated in
cases where the Alabama Medical Liabil-
ity Act of 1987 is applied,

Effect of substantial evidence rule in
medical malpractice cases

By virtue of newly enacted section
6-5-549 of the Alabama Code, the mini-
mum standard of proof required 1o sup-
port any issue of fact in medical malprac-
tice cases, whether in contract or in ton,
“shall be proof by substantial evidence”
"Substantial evidence,” in medical mal-
practice cases, is defined as “that char-
acter or admissible evidence which
would convince an unprejudiced think-
ing mind of the truth of the fact to which
the evidence is directed” Section
G-5-542(5) of the Alabama Code (1975),
Applying this new standard of proof 1o
the traditional causation formula in med-
lcal malpractice cases produces the fol-
lowing result: the plaintiff must produce
that character of admissible evidence
which would convince an unprejudiced
thinking mind that the alleged negli-
gence of the defendant probably caused
the jury or death of which is com-
plained. 1t s suggested that this formula
will be applied despite a somewhat mis-
placed reference to causation found in
the definition of “standard of care” as pro-
vided in section £-5-542(2) ol the Code.

Although the definition of substantial
evidence in medical malpractice cases is
different from that provided in section
12-2112 of the Code for civil actions gen-
erally, the application of the new proof
requirement to the traditional causation
standard should not be problematic,
Such a standard may be only slightly
more difficult to satisfy than that applied
in those jurisdictions which do not fol-
low the scintifla evidence rule and which
have adhered to the traditional causation
standard In medical malpractice cases.

Traditional standard in jurisdictions
where scintilla rule is not applied

Several different formulations of the
proof requirement have been applied in
those jurisdictions which generally fol-
low the traditional proximale cause stan-
card in medical malpractice cases and
do not adhere to the scintilla evidence
rule: evidence that weuld give rise to a
reasonahle inference that with proper
medical treatment “the patient prabably

would have survived”'® evidence from
which a jury could reasonably find that
the patient’s injury or death “more like-
ly than not” resulted from the defendant’s
negligence; ™ “a plaintiff must introduce
expert medical testimony that it was
more probable than not that the death
ressilted from the doctors negligence”; '
evidence from which the jury could rea-
sonably infer that “but for” the defen-
dant’s negligence the patient's death
could have been avoided;" substantial
evidence that a favorable result was prob-
able if proper medical treatment had
been provided;'® evidence (apparently a
preponderance) that the doctor's negli-
gence more likely than not caused the
patient’s Injury or death.'

As previously observed, a number of
jurisdictions hawe relaxed the traditional
causation standard in medical malprac-
tice cases)® however, other jurisdictions
have rejected this attempl to lessen the
hurden of proof In medical malpractice
cases despite their recognition that the
plaintifi rarely is able to prove to a cer-
tainty what result would have occurred
if propor medical reatment had been
provided !” Some jurisdictions have sim-
ply retained the traditional requirement
that the plaintifl produce evidence thal
it was more probable than not that the
patient’s death or injury resulted from the
physician’s negligence without specifical-
Iy ruling on the “lost chance” theory!®

in Gooding v. University Hospital
Aidg., inc., the Florida Supreme Courl
expressly rejected the “lost chance of sur-
vival” theory of causation and stated its
reason lor adhering to the traditional
standard as follows:

“Relaxing the causation require-
ment might correct a perceived unlfair-
ness 1o some plaintifts who could
prove the possibility that the medical
malpractice caused an injury but
could not prove the probability of
causation, but at the same time could
create an injustice, Health care pro-
viders could find themselves defend-
ing cases simply because a patient
failed to improve or where serious
disease processes are not arrested be-
cause another course of action could
possibly bring a better resull, No other
professional malpractice defendant
carries this burden of liability without
the requirement that plaintiffs prove
the alleged negligence probably
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rather than possiblly caused the In-
juty, See, e.g. Freeman v. Rubin, 318
S0.2d 540 (Fla. 3d DC.A. 1975)plain-
liff in legal malpractice action must
show that, but for the attorney’s negli-
gence, the plaintifl had a good cause
of action in the underlying suit), We
cannol approve the substitution of
such an obwious inequity for a per-
ceived one.”

445 So, 2d 1015, 1019-20 {Fla. 1984),

In Cooper v, Sisters of Charity of Cin
cinnatti, Inc., the leading and maost often
cited case adhering to the traditional
causation requirement, the Supreme
Court of Ohio rejected any causation
standard which would not require proof
that the physician’s negligence probably
caused the patient’s injury or death, and
stated:

"We consider the belter rule (o be
that in order to comport with the stan-
dard of prool of proximate cause,
plaintifl in a malpractice case must
prove that defendant’s negligence, in
probability, proximately caused the
death,

LB B

“In an action for wronglul death,
where medical malpractice is alleged
as the proximate cause of death, and
a plaintiff's evidence indicates that a
lailure to diagnose the injury pre-
vented the patient from an opportu-
nity to be operated on, which failure
eliminated any chance of the patient’s
survival, the issue of proximate cause
can be submitted to a jury only il
there is sufficient evidence showing
that with proper diagnosis, treatment
and surgery the patient probably
would have survived”

27 Ohio 5t. 2d 242, 272 N.E.2d 97,
103-104 01971 emphasis added).

In Cooper, the court defined “prob-
able” as “maore than 50% of actual , . "
and stated that “[plrobability is most of-
ten defined as that which is more likely
than not!” Id, at 272 N.E.2d 104, The
court decided to retain the “probably” or
“more likely thar not” standard of estab-
lishing causation in malpractice cases be-
cause it perceived that a lesser standard
of proof likely would create more in-
justice than it would alleviate:

“Losser standards of proof are under.

standably attractive in malpractice

cases where physical well-being, and
life itselfl, are the subject of litigation,

The Alabama Lawyer

The strong intuitive sense of human-
ity tends to emotionally direct us 1o-
ward a conclusion that in an action for
wrongful death an injured person
should be compensated for the loss of
any chance for survival, regardless of
its remoteness. Howewer, we hawe
trepidations that such a rule would be
0 loose that it would produce more
injustice than justice”
Id. at 272 N.E.2d 103,

The Alabama Supreme Court has not
directly addressed the “lost chance” of
recovery theory of causation: however,
the court clearly has retained the tradi-
tional standard which requires evidence
that the physician’s negligence probably
caused the patients injury or death,
Bhoopathi, supra; Mitchell, supra, The
court also relained the “but for” standard
of proving causation in legal malpractice
cases, Johnson v. Home, 500 50,2d 1024
(Ala. 1986); Hines v. Davidson, 489
S0.2d 572 (Ala, 1986). It is suggested that
courl’s adherence to the traditional
causation standard in legal and medical
malpractice cases simply precludes ap-
plication of the “lost chance” of recovery
theory. It also is clear that the Alabama
legislature has manifested its intem to
limit the liability of health care providers
by requiring “substantial evidence” of all
the required elements of a negligence
cause of action, including proximate
Cause.

Conclusion

Alabama has adhered to the traditional
proximate cause standard in medical
malpractice cases requiring evidence that
the patient’s injury ar death “probably”
was caused by the negligence of the de-
lendant medical care provider, Prior to
the passage of the Medical Liability Act
of 1987, the plaintiff could create a jury
cluestion on the {ssue of causation by pro-
ducing a “scintilla” of evidence that the
defendant's negligence probably caused
the patieot's injury or death, By virtue of
section 6-5-549 of the Alabama Code
{(1975), the plaintiff must produce “sub-
stantial evidence” that the defendant’s
negligence probably caused the patient’s
injury or death in cases governed by the
Medical Liability Act of 1987, This stan-
dard is consistent with those applied in
other jurisdictions which adhere to the
traditional proximate cause slandard in
such cases and do not follow the scintil-
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Contact:
Mitchell Kaye, CFA, ASA
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Member

American Society of Appraisers
President-Atlanta Chapter

The institute of Chartered Financial
Analysls

Court Testimony
and

LLR.S. Experience

la evidence rule. Applying the new sub-
stantial evidence rule to the causation re-
quirement in medical malpractice cases
should not cause a prablem for the Ala-
bama courts. =
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Law Institute bills

The following Law Institute bills are before the
Legislature, and at the time of the submission of this article,
had passed one house and were pending final passage by
the ather legislative body:

1. Redemption of Real Property—House Bill 14
sponsored by Representative Jim Campbell; Senate
BHI 131 sponsared by Senator Rick Manley
It clarifies the law of redemption of real property by
codifying the case law and basically does two things: (1)
clarifies who may redeem and their priority, and (2) what
are allowable charges to be added to the foreclosure sale
price. See Alabama Lawyer, January 1986

2. Power in Mortgages—House Bill 116 sponsored by
Representative Jim Campbell; Senate Bill 130
sponsored by Senator Rick Manley

This bill revises but keeps the present law substantially

the same as it relates to powers of sale which may be
placed in mortgage agreements, Present morigages will
be unaffected. The basic change is to require one to
foreclose through court proceedings where morntgages are
silent as 1o how foreclosure will be conducted. This
change is recommended because in analogous situations
statutes have been held unconstitutional for lack of notice,
See Alabama Lowyer, January 1987,

3, Trade Names—House Bill 323 sponsored by Repre-
sentative Mike Box; Senate Bill 252 sponsored by
Senator Earl Hilliard

This Bill revises Alabama's trademark law 1o make the

classifications Identlcal to the federal law, and further
allows for the registration of trade names. Presently there
are no effective means for a business to pul others on
notice of its claim to a business name, This is purely a
notice statute which now permits registration of bath trade
names and trademarks,

4. Guardianship and Protective Proceedings act—
House Eill 338 sponsored by Representative Mike
Box; Senate Bill 116 sponsored by Senator Ryan
deGraffenried

This bill makes clarifying amendments to the “Uniform

CGuardianship and Protective Proceedings” bill passed last
year. These amendments were requested by the

Legislative Wrap-up

by Robert L. McCurley, Ir,

Department of Human Resources and are lechnical
changes except that pre-1988 guardianships continue in
elfect as they existed prior 1o the effective date of the act,
until a petition is filed to have the powers under the new
act, See Alabama Lawyer, March 1988,

5. Probate Estate defined—House Bill 117 sponsored by
Representative  Jim Campbell; Senate Bl 129
sponsored by Senator Rick Manley

This bill defines probate estate in sections 43-8-10 and
4 3-8-70.

Amendments to the Eminent Domain Code were not
filed untl mid-March due to last-minute clarifications
requested by the State Highway Department. The amend-
ments were filed as Senate bill 533 by Senator Frank Ellis,
See Alabama Lawyer, March 1988,

Arhitration

Senator Bill Cabaniss is sponsoring Senate bill 33 to per.
mit arbitration agreements in commercial contracts, This
bill, entitled “The Alabama Umiform Arbitration Act)”
amends section 8-1-41, Code of Alabama 1975 to provide
for the enforcement of arbitration provisions and repeals
sections 6-b-1 through 6-6-16 of the Code of Alabama. The
act does not apply 1o: 1) collective bargaining agreemenls,
2) insurance cantracts, 3) any consumer fransaction, 4) any
contract for the sale or lease of purchaser's or lessee’s pri-

continued on page 164

Robart L. McCurley, Jr, is the
director of the Alabama Law
Institute at tha Umiversity of
Alabarma. He recaeived his
undlergraduate and law
dagreas from the Univarsity
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Committees’ Reports

1987-88 committees detail ac-
complishments

During the months of February and
March, commiltee and action group
chairmen reponted 1o Alabama State Bar
President Ben Harris, regarding their
accomplishments at this midsyear point
and their goals for the remainder of the
bar year. Highlights of some follow.

—The Commillee on a Client Securi-
ty Fund drafted an amendment 1o
the fund’s rules, adding an enforce-
ment provision dealing with lawyers
who do not pay their assessments,
Alsa, a proposed amendment to rule
8 of the fund’s rules was submitted
to the supreme court for considera-
tion {the amendment deals with the
responsibility of various categortes
of lawyers to pay the assessment),
The court rejected the amendment
March 30 and exempted all but
holders of annual business licenses,

—The Alabama Bar Directory Com-

mittee is considering the signing of
a contract to sell advertising for the
directory, in an attempt to raise all
the revenue required for the book.
~The Law Day Committee, in an al-
tempt to reach schools, churches,
Civic organizations and senior citi-
zens, s working with the American
Bar Association for suggestions lor
local bar association activities, try-
ing to visit every primary and secon-
dary school in the state (distribut-
ing information) and producing
and  broadcasting public  service
announcements tor television and
radio,
The Professtonal Economics Com-
mitlee is anticipating the develop-
ment of the committee into a section
and drafted a “Purpose Statement
and Invitation to Join™ which ran in
the March 1988 issue of the Lawyer

Albert Brewer, chairman of the Action Group on Post-conviction Capital Appeals,

presents status report at March commissioners’ meeling.

~The Committee on Substance Abuse
made several presentations to the
professional responsibility classes al
Cumberland ane the University of
Alabama schools of law, and provid-
ed information to many bar auxili-
aries and the circuit judges of one
circuit, The committee is consider-
ing splitting, with one part handling
information, dissemination and ed-
ucation, and the other working with
two other committees in the area of
chemical dependency.

—The Alabama Lawyer remains fiscal-
ly sound, with six issues published
annually. The Lawyer incorporated
several new features during the past
year, including one on office auto-
mation and one on the courthouses
of Alabama, with other continuing
features being considered.

~The Permanent Code Commission
prepared and submitted to the board
ol commissioners a new sel of rules,
the Rules of Professional Condudt of
the Alabama State Bar; now, the su-
preme court is considering the adop-
tion of the rules, Also, the commis-
sion drafted guidelines for imple-
menting the Howell Rule (DR
2-111). The commissign plans to
review all the Rules of Disciplinary
Enfarcement.

—The Insurance Programs Commitlee
reports that 1,243 attorneys have
contributed to the captive start-up
fund. The commitlee is considering
two courses of action for the forma-
tion of the captive and is publiciz-
ing the captive efforts through speak-
ing engagements and newspaper

articles.

continued on page 164
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Legislative Wrap-Up

continued from page 162

mary or recreational residence, or 5) any
claim for bodily injury or wrongiul
death. After an arbitration award is made,
either party may apply to the court for
an order confirming the award and en-
forcing as any other order or judgment.
See ‘Arbitration of Commuercial Dis-
putes,” Alabama Lawyer, January 1987,

Another bill of interest 1o lawyers is the
legal malpractice bill introduced by Sen-
ators deGraffenried and Manley, S, 256,
This bill passed the senate February 25
and was placed on the calendar of the
house the last week of March, This bill
needs only a favarable vote of the House
of Representatives and the Governor's
signature to become law, It is endorsed
by the state bar and places a twoyear
statute of mitations on causes of action
dgainst lawyers with a fourvyear rule of
repose, It {urther defines the standard of
care applicable to lawyers and provides
for the settlement of disputes by volun-
tary arbitration, ]

CIRCLE

1988 Alabama State Bar
Annual Meeting

Wynfrey Hotel
Riverchase Galleria
Birmingham, Alabama

Committees’ Reports

continued from page 163

~The Indigent Defense Committee
reporns a rather trustrating year, with
much of the committee’s sugges-
tions not being implemented, How-
ever, the committee is developing
special guidelines for representation
in capital cases, as well as guidelines
for the appointment of capital law-
yers. Also, the committee is screen-
ing candidates for receipt of the
Clarence Darrow Award.

~The Unauthorized Practice of Law
Committee has handled complaints
as submitted and obtalned several
“cease and desist” affidavits and filed
one quo warranle. The commiltee
recommends the formation of a small
committee of lawyers to review com-
plaints involving clients who feel
they have been mistreated by law-
yers, with a grievance sub-committee
to dispose of the complaints.

—The Character and Fitness Commilt-
tee will have a joint meeting in July
with the Committee on Substance
Abuse to decide how to deal with ap-
plicants who are interviewed
because of a substance abuse
problem.

—The Aclion Group on Post-Convic-
tion Capital Appeals made an in-
terim recommendation 1o the board
ol commissioners 1o support legisla-
tion providing mandatory appoint-
menl of counsel in post-convichon
capital appeals. The action group
alse recommended that the bar
sponsar a resource center 1o track
and monlitor capital cases, recruit
counsel and assist counsel,

—The Committee on the Future of the
Profession devised a “Client’s Bill of
Rights” to help clients better under-
stand both the duties of their attormey
and their own responsibilities in the
attorney/client relationship. The
board of commissioners approved
the bill, and the committee hapes to
publish it in pamphlet or poster form,

—The Action Group on the Propased
Judicial Building reports that approx-
imately one-hall of the land needed
tor the site has been ostained or con-
tracted for, and the sile has been de-
termined 1o be on Dester Avenue be-
tween Lawrence and McDonough
stréets. The next step is selecting
architects, engineers and f.il-.'.igners'.

—The Action Group on Citizenship Ed-
ucation is working on several pro-
grams to turther law--elated educa-
lien in the elementary and second-
ary school levels, The group also is
interested in working with the state
bar toward a program of citizenship
education for immigration applicants;
for both programs, the action group
is preparing funding proposals.

—The Action Group on Professional
Discipline reports it is recommend-
ing te the board of commissioners
certain changes in the Rules of Dis-
ciplinary Procedure and hopes 1o
have them ready by the end of the
bar year,

~The Action Group on Alternative
Methods of Dispute Resolution
worked to create the Uniform Arbi-
tration Acl. The substance of the act
has been presented by Senator Cab-
aniss to the legislature as 5.8, 33.
With certain modilications, this hill
has been approved by the board of
Commissioners,

—The Alabama Law Foundation took
over the role of the Action Group for
the: Establishment of JOLTA and sent
brochures in January to all members
of the bar explaining IOLTAS pur-
pose, Since then, 226 trust accounts
have been converted, with 775 attor-
neys opling-out of the program (the
majority of those before the program
was  operational).  Approximately
4,500 lawyers had not responded by
the end of March. The loundation is
developing an application process
for making grants using funds gen-
erated from the IOLTA program. B
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ALABAMA STATE BAR 1988-89 COMMITTEE PREFERENCE FORM

Dear Fellow Lawyer:
Committees and task forces are the backbone of our association, developing projects and addressing problems for both the public and
the membership, Volunmteering for thern means a commitment of time and may require travel; however, the rawards are many.

If yau are willing to serve, please use the space below to inform the state bar of your preferred assignment. Because the bar year begins
July 21, 1988, we need to hear from you no later than June 1.

Sincerely your,

Llng ALty

Gary C. Huckahy
President-elect

PFUBLIC SERVICE

Task Force on Allsmative Methods of Dispute Resolution (8

Commitiei on Correctlonal Institutions and Procedures (6)

Task Force an Citizenship Education

Committes on a Client Security Fund

Commijter on Access 1o Legal Services (12)

Commiltee on Indigent Delense (b}

Lawyer Relertal Service Board of Trustees (9)

Law Ly Commilee (7)

Commiliee on Prepaid Legal Services {3)

Joint Task Force on Solutions o [literacy

Committer on the Unauthorized Practice of Law (6)

Task Force on Past-Conviction Appeals

BENTH AMND BAR

Task Force 1o Consider Possible Restructuring ol Alabama's Appellate
Courts

Task Force on the Proposed judicial Building

Task Force on Judicial Selection Process

FOCUS ON THE FROFESSION

Commiitee on Lawyer Advoertising and Solicitaion (7}

With your help, the Alabama State Bar will have another productive year.

The numbet in parentheses represents the number of available
positions or presidemial appointments during the 1988-89 bar year,

Committee on Substance Abuse (6)

Characier and Fitness Commiiies (3]

Ethics Education Committee (5)

Committee on the Future of the Profession (5]

Permanent Commission on the Cade of Professional Responsibility (5)

Committee on Prolessional Economics 4)

Comuniitee on Laveyer Public Relations, inlormabion and Media Rela:
Hoivs (G}

Task Force on Prolessionalism

AAR SERVICES, MANAGEMENT AND INTEREST GROUPS
Task Farce an Facilities Tor the Alabama State Bar
Milltary Law Committee (#)

Firdisral Tax Chinic (5

foard of Editors, The Alabama Lawyer (5)

The Alabama Lawyer Bar Directory Commitiee (3]
Finvance Commiltese ()

Insurance Programs Committes (7)

Legistative Lintson Commitiee (6

Local Bar Actvities And Services Committee (8)
Committess on Continuity, Programes and Pricrities (1)

PLEASE RETURN BY JUNE 1, 1988

Mamie:

Fiem, agency or other employer.

Office malling sddress:

Clty: .

State: Zip Code:

Oflice telephane number:

Yoar of admission to har:

Yos, | would like to serve. My preferences ane
1.

JP

3

i am currently a member of the lollowing state bar committee or task force:

Commenls ar suggestions:

Alabama State Bar

MAIL TO: Gary C. Huckaby, President-elect
P.O. Box 671

Montgomery, AL 36101
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Opinions of the General Counsel

by John A, Yung, IV, and Alex W, Jackson
Ofifice of Professional Responsibility

QUESTION:

“This confirms our telephone conver-
sation of this date where | inquired as
to the propriety of including a defen-
dant on the certificate of service on a
pleading where the plaintiff moves the
Court for a default or sanctions for
failure to respond in a timely fashion to
discovery.

“1 would apprecite your forwarding to
me a formal opinion on this issue!”

ANSWER:

You may not ethlcally serve a copy of
a pleading upor an opposing party who
is represented by counsel without per-
mission of the irdal court pursuant to
ARCP 5t}

DISCUSSION:
Disciplinary Rule 2104(AN1) provides
that:
{A) During the course of his representa-
tion of a client a lawyer shall not:

(1} Communicate or cause another to
communicate on the subject of the
representation with a party he knows
1o be represented Iy a lawyer in that
matter unless he has the prior con-
sent of the lawyer representing such
other party or is authorized by law
to do so.

Although this prohibition appears ab-
solute, the American Bar Association has
held in Informal Opinion C-426 thal the
rule does not prohibil an attorney from
serving legal notices on an apposing pat-
ty although that party is represented by
an attarney who is also served. The opine
ion notes, “Many statules or court rules
provide for service of legal notices on the
opposite party either with alternate pro-
vision for service on the altarney or with
a general provision that service upon the
altorney shall constitute notlce to the
adverse party!”

However, this opinion appears 1o can-
flict with the express provisions of Rule

5{b) of the Alalzama Rules of Civil Pro-
cedure which provide that:

“Wihenever under these rules ser-

vice is tequired or permitled to be

made upon a party represented by

an attorney the service shall be

made upon the attormney unless ser

vice upon the party himsell is

ordered by the coun!” temphasis

added)

L

As this rule accords with our DR
Z104A)1}, we therefore hold that an at-
torney may not serve pleadings and other
court documents directly upon an op-
posing parly where the opposing parly
is known to be represented by counsel,
Where, as here, the allorney has reason
to believe that opposing counsel is not
communicating with his client, we sug-
Kest thal counsel apply to the court for
permission to serve pleadings and
notices directly upon the opposing par-
ty pursuant to ARCP 5(h}. |

Richard Wilson
& Associates

Registered
Professional

Court Reporters

17 Mildred Street
Montigomery, Alabama 36104

264-6433

Dr. Michael S. Morse
(205) 887-1817

AUBURN

Expert Withess Services

Electric Shock » Automotive/Aviation/Marine
Electronics » Medical Device Failure »

Computer Syslems » Microwave Hazards «
Biomedical Systems « Human-Machine Interace «»
General Engineering + Human and Soclal Sciences

(205) 887-1814

Dr. Thaddeus A. Roppel
(205) 826-6610
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Surrenders of License

® Decatur lawyer Jasper Newlon Powell, Jr., sunendered
his license to practice law in the state of Alabama on January
13, 1988,

® Effective April 6, 1988, at 12:01 a.m,, Allen B, Edwards,
Jr., voluntarily relinquished and surrendered his license 10 prac-
tice law in the state of Alabama. Accordingly his name was
stricken from the roll of anorneys in all of the courts of the
state of Alabama,

Public Censures

® On February 19, 1988, Birmingham lawyer Harold P
Knight was publicly censured for two separate violations of
Disciplinary Rule 1-102(A)5) of the Code of Professional
Responsibility of the Alabama State Bar, which prohibits
lawyers from engaging in conduct that is prejudicial to the ad-
ministration of justice, In one matter, Knight received $125 in
insurance proceeds that were due fo be paid to a certain in-
dividual, or her attorney, but failed 1o pay over the funds for
some ten months, despite several requests that he do so, and
not until a complaint had been filed against him with the bar.
In the second matter, Knight accompanied a client to the of-
lice of the clerk of a count, at which time the client accepled
a significant sum of money from the clerk, though Knight knew
that his client’s entitlement 1o these funds had been formally
questioned, and that the court would hold further proceedings
to determine the entitiement to the funds. [ASB Nos, B6-592
& B6-642(A))

® On Friday, February 19, 1988, Dadeville attorney
Charles R. Adair, Jr., was publicly censured for violation of
Disciplinary  Rules  1102(A)4),  1-102(A)5), 1-102{A) D),
ZA02(AN3), 7102(AN5) and 102(AN7) of the Code of Profes-
siopal RBesponsihility, It was determined that the lawyer had
turnished a false certificate of tlitle to a lending institution on
a piece of real estate in which the lawyer had a personal
business interest, The lawyer paid the lending institution for
its financial loss, and in view of his restitution, it was deter-
mined that he should receive a public censure. [ASB Mo,
B7-325]

Private Reprimands

® On Friday, February 19, 1988, an Alabama lawyer re-
ceived a private reprimand for vialation of Disciplinary Rule
3101(A). It was determined that this attorney had aided a lawyer
not licensed 1o practice law in Alabama in the unauthorized
practice of law by sharing office space and secretarial help with
the unlicensed lawyer and by otherwise furthering actions
which constituted the unauthorized practice ol law, [ASB No,
87-562)

® On February 19, 1988, a lawyer was privately reprimand-
ed for willlul neglect and intentional failure to carry out a con-

The Alabama Lawyer

Disciplinary Report

tract of employment. The lawyer filed an appearance on behalf
of a client in a criminal matter, and subsequently filed a
number of mations on behalf of the client. However, when
the motions were set for hearing, the lawyer failed 10 appear
on two separate occasions and did not file a motion to
withdraw until weeks later. [ASB No. 86-686]

® On February 19, 1988, a lawyer was privately reprimand-
ed for conduct adversely reflecting on his fitness 1o practice
law, The lawyer failed to provide the Disciplinary Commission
with a response to the complaints of two separate clients,
despite numeroaus requests that he respond te the complaints,
|ASB Nos. 85-631 and 86-268]

® On February 19, 1988, a lawyer was privately reprimand-
od for having engaged in conduct adversely reflecting on his
fitness to practice law, having willlully neglected a legal mat-
ter entrusted to him and having intentionally failed to seek the
lawful objectives of his clients through reasonably aviilable
means. The lawyer represented the plaintiffs in a civil suit and
failed 1o provide the court with expernt lestimony to support
the claim, within the time specified by the court. The suit was
then dismissed, but the lawyer failed to notify his clients of
the dismissal, The clients filed a complaint with the bar, and
the bar requested the lawyer ta respond to it, but the lawyer
failed to provide any response to the complaint. [ASB No,
86-232(B)]

® On Friday, February 19, 1988, an Alabama lawyer re-
celved a private reprimand for vielation of Disciplinary Rules
H-101A) and Z101AN2). It was determined that the attorney,
whn was retained 1o represent a party to a divorce, failed to
file responsive pleadings in a timely fashion resulting in the
entry of a default against his client and further that the attorney
failed 1o make timely inquiry of the court as to the stalus of
the case. [ASB No. 87-248)

® On Friday, February 19, 1988, an Alabama lawyer re-
ceived a private reprimand for violation of Disciplinary Rule
Z102(A)(5). The Disciplinary Commission determined that the
lawyer had made a false statement of fact to a probale court
by representing, in a petition for letlers of administration, thal
the altorney's client was the widow of the decedent when in
fact the client had been divorced from the decedent several
months previously. The Disciplinary Commission determined
that while there existed a good faith argument that the decree
of divorce was voidable, the lawyer violated DR 2102(A)5) by
not fully advising the probate court of all of the circumstances
surrounding the matter, [ASB No. 86-40(B))

® On February 19, 1988, a lawyer was privately reprimand-
ed for conduct adversely reflecting on his filness to praclice
law, in violation of DR 1-102{A)(6). The lawyer failed to file
2 timely brief on behall of his client with the Alabama Court
of Ceiminal Appeals, and ignored three written requests that
he provide the Disciplinary Commission with an explanation
of his failure to file a timely brief, [ASE No, 86-575] U
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MCLE
News

by Mary lyn Pike
Assistant Executive Directlor

Commission decisions

At its meeting in Montgomery February
19, 1988, the Mandatory CLE Commis-
ston:

(1} Granted twa atlorneys’ partial wai-
vers of the 1987 CLE requirement;

(2) Ruled that a full-time juvenile court
referee is eligible ior a Rule 2.C.1, exemp-
tion, as long as there is no part-time prac-
tice of law;

(3) Granted two extensions of the defi-
ciency plan deadline, requested on the
hasis of absence from the country and
hospltalization, respectively;

{4) Denied an extension of the defi-
clency plan deadline, requested on the
hasis of a busy schedule:

{5) Ruled that suspended members
presently are not subject to the CLE re-
quirement and voted to request a rule
change requiring such attorneys 1o earn
12 hours' credit for each year of suspen-
sian, prior to relnstatement;

t6) Granted a waiver of the late com-
pliance fee, an the basis of medical and
financial problems;

(7} Declined to waive the late filing fee
for three attorneys whose 1987 CLF re-
ports were received after Monday, Feb-
ruary 1, 1988;

{8} Voted 10 amend Regulation 5.1, so
that reports (a) postmarked by January 31
and (b} sent by certified mail will be ac-
cepted without the late filiog fee:

(9} Approved a deficiency plan far an
attorney who was misled by a sponsor;

(10} Affirmed the administrator’s deci-
sion o award partial credit for a chronic
pain seminar;

(11} Approved 16.5 credits for Cumber-
land Law Schools comparative law
seminar, London, July 14-31;

(12) Approved for half-credit a writing
seminar sponsored by the Wisconsin
State Bar,

{13) Declined 10 approve a time man-
agement seminar offered by the same
spansor; and

{(14) Acknowledged suggestions for {a)
increased teaching credit and (b) requir-
ing special members practicing outside
Alabama to meel the CLE requirements
but declined both.

A point of personal privilege

Mr. Chairman, members of the MCLE
Commission and members of the Ala-
bama State Bar: By the time you read this,
I no longer will be serving as administra-
tor for the Commission, and assistani
execulive director of the bar assaciation,
but rather will have assumed a new posi-
tion, direclor of professional education
for the Association of Trial Lawyers of
America in Washington, DC.

Mandatory CLE was adopted by the
Supreme Court of Alabama in March
1981. Eight months later, | was chosen the

MCLE Commission’s administrator. Seven
and one-halfl years later, | offer this opin-
ion: MCLE is good for the Alabama State
Bar.

The nuimber of CLE opportunities avail-
able to bar members is greater than any
of us imagined it might be: last vear over
1,500 programs were approved; over 300
of those accurred In Alabama,

Mast gratifying is the fact that many in-
state programs are conducted by local
bar assaciations for local lawyers, Special
needs are met by specialty bars, The
Cumberland and Alabama institutes for
CLE continue their 20-ear tradition of of-
tering both “meat and potatoes” and
more esoteric programs, taking many
programs on the road to two, three and
four cities, Lawyers are helping fellow
lawyers by serving as instructors for
courses. Providers from outside the state
are striving to identify educational needs
and meet them,

In shart, oppartunities for enhancing
and continuing competence ahound,

Thank you, Chairmen Bill Scruggs,
Richard Hartley, John Scott, Gary Huck-
aby and Phil Adams, for the guidance,
supporl and encouragement you have
given me,

Thank you, Commission members past
and present, for the opportunity you gave
a brand new lawyer, to laze on a chal-
lenge and grow with it

Thank you, members of our great bar,
for your cooperation and participation,
and for understanding on occasions
when | delivered news you did nol want
to hear,

Finally, thank you, Diane Weldan,
MCLE Commission secretary, and now
administrative assistant, 1982-1988. You
have made this a team efforl and, truth
be known, you have run lhe show very
well, The MCLE program is in yvour cap-
able hanls, [ ]
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Recent Decisions of the
Alabama Court of Criminal
Appeals

Anders’ mandate on appellate
counsel represents minimum stan-
dard for counsel effectiveness

Maore v, State, B Div, 954 {(February
18, 1988)—Moore was indicted on
a charge of robbery in the first de-
gree and was represented by ap-
pointed counsel. After pleading nol
guilty, Moore was Iried and con-
victed,

Notice of appeal was filed with the
court of criminal appeals on Septem-
ber 25, 1987 On Qclober 20, 1987,
dofense counsel filed a molion 10
withdraw as counsel which was over-
ruled by the circuit court, who direct-
ed that counsel continue 1o represent
Moore on appeal.

After the record had been certified
and transmitied 1o the court of ap-
peals, counsel filed a late briel stating
inter alia, “the undersigned has re-
viewed the record In this case and is
ol the apinion that it is (ree of reversi-
ble error and this appeal is without
merit.”’

The court of criminal appeals,
through Judge Patterson, remanded
tor appointment of counsel and lound
that trial detense counsel’s efforts were

insufficient under the guidelines es-
tablished in Anders v. California, 386
LS, at 743,

The mandate of Anders is;

“If counsel finds his case o be
wholly rivolous, aller a caonscien
tous examination of it, he should
si advise the court and mequest per-
mission to withdraw, Thal request
must, however, be accompanied by
a briet relferring 10 anything in the
record that might arguably suppon
the appeal. A copy of counsel’s briel
should be furmshed the indigent
and time allowed him to raise any
paints that he chaoses: the court—
nol counsel—then procesds, alter a
full examination of all the proceed
ings, o decide whether the case s
wholly Trivolous”

ludge PFatterson found counsel’s
brief 10 fall below thase standards and

Recent
ecIsions

by John M. Milling, Jr.,
and David B, Byrne, Jr.

remantled the case to circuit coun
with the instructions thal the present
appellate counsel be removed and
new counsel be appointed.

Sequel to Moore—effectiveness of
counsel

Boutwell v City of Bay Minotte, 1
Div. 580 (February 18, 1968)—In Bout-
well, Judge Palterson issued the sequel
to the court’s holding in Moore, infra.

Counsel lor Boutwell filed a notlce
of appeal, but failed to file a briel,
even after the court directed counsel's
attention 1o Mylar v. Alabama, 671
F2d 1299 (1th Cir. 1982); cert. denied,
463 LS. 1229 (1983). The mandate of
Mylar v. Alabama is clear to any
defense counsel:

Joan M. Milling,
Jr., 1s a member of
the firm of Hill,
Hill, Carter, Fran-
co Cole & Black in
Montgomery, He
is a graduate of Spring Hill College
and the University of Alabama School
of Law. Milling covers the civil portion
of the decisions.

David B, Byrne, Ir.,
1s a graduate of the
University of Ala-
bama, where he
received both his
undergraduate and
law degrees. He is a member of the
Montgomery firm of Robison & Belser
and covers the criminal portion of the
decisions.
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“ ., The fallure w file a brief in a
nonfrivolous appeal falls below the
standard of competence expocted and
required of counsel in crimipal cases
and, therefore, constitutes ineffective
assistance”

Singleton instructional lapse consti-
tutes plain error

Bush v State, 3 Div. 46 (January 26,
1988)—In Bush, the trial court instructed
the jury that he had found the confession
“was not improperly induced” and that
the jury could not disregard its
admission.

Judge Patterson, writing for a unani-
mous court, held that the trial judge's in-
struction constituted  reversible  error
based upon £x parte Singleton, 465
So.2d at 446, Judge Patterson held that
it was improper for a trial judge to dis-
close to the jury that ke had made a pre-
liminary determination that a confession
was voluntary, and, therefore, admissible,

Don't let your
Alabama Lawyers
get worn,
torn or
thrown away.

Order
a binder
(or two!)
at $10.00
each from:
The
Alabama
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P.O. Box 4156
Montgomery, AL 36101
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In Singleton, supra, the Alabama
Supreme Court stated the rule applicable
to the determination of voluntariness and
the weight o be given a confession as
follows:

“Correctly statled, whether a confes-
ston was voluntary rests infthidly with
the tital court; once the trial judge
makes the preliminary determination
that the confession was voluntary, il
then becomes admissible into evis
dence. Thereafter, the jury makes a
determination of woluntariness as al-
fecting the weight and credibility to be
given the confession”

Recent Decisions of the
Supreme Court of
Alabama—Civil

Civil procedure . . .

general scope of appellate review

of directed verdict has exception

Hamer v, Nelson, 22 ABR 141 (January
15, 1988)—Hamer suffered injuries in a
motor vehicle accident and filed suil
based on theories of negligence and
wantonness. Al trial, following the close
of Hamer's case, defendant moved for a
directed verdict on the issue of wanton-
ness, and the motion was granted, Nel-
son subsequently put on his case as to
the negligence claim and then moved for
a directed verdict on negligence, The
motion was denied, and the jury re-
turned a verdicl in favor of Nelson,

A key issue presented to the supreme
court was the applicable standard of ap-
pellate review where there is a directed
verdict in favor of the defendant, granted
at the close of the plaintifi's proaf, which
does nol dispose of the entire case,

The supreme courl recognized that it
has generally stated that “the function of
an appellate court in reviewing a motion
far directed verdict is to view the entire
evidence , , . " The court, however, also
recognized that the peculiar facts of this
Case pm_t.untud an exceplion 1o that gen-
eral rule.

Therefore, where a partial directed ver-
dict is granted to the defendant, at the
close of the plaintiffs evidence, which
disposes of a particular issue but not the
entire case, the scope of appellate review
is necessarily restricled to the evidence
in the record at the time the verdict was
directed. To hold otherwise would allow
additional evidence that was not belore

the trial court at the time the motion was
considered to “come in behind” the rul-
ing on the motion and thereby influence
the reviewing appellate court,

Civil procedure . .,

rule 41(a)1) dismissal effective

automatically without court ap-

proval

Hammond v Brooks, 22 ABR 1
{January 15, 1988)—This appeal s from
a voluntary dismissal made purseant to
Rule 41{a)1y(ii), Ala.RCivP. On Decem-
her 1, the trial court called the case for
trial, and the attorneys for the parties told
the court they had tentatively settled the
case subject 10 approval by the insurance
company. The attorneys requested a con-
tinuance, which the coun denied. The
case was called for trial on December 3,
Prior to that time all parties filed a stipu-
lation with the clerk for dismissal without
prejudice, When the case was called for
trial, the attorneys informed the court of
the prior stipulation for dismissal and
told the court they were not prepared to
try the case. The cournt entered an order
dismissing the case with prejudice.

In a case of firsl impression in Ala-
bama, the supreme court was asked to
consider whether a trial court can dis-
regard a stipulation for dismissal without
prejudice, signed by all parties and filed
with the clerk, and enter an order dis-
mitssing the case with prejudice. The
court answered the question in the neg-
ative, and recognized that the federal
courts interpreting Rule 41(a) have stated
that volumary dismissals automatically
terminate the action upon the filing of
the stipulation with the clerk. Mo order
of the court is required,

The court also noted that dismissal
without prejudice is consistent with Rule
41 which provides that “unless otherwise
stated in the notice of dismissal or stipu-
lation, the dismissal Is without preju-
dice!” Here, because the parties specifi-
cally provided that the dismissal was
“without prejudice,” the court was with-
out authority 1o change the stipulation to
make the dismissal with prejudice.

Civil procedure . ..

rules of relation back of counter-

claims clarified

Sharp Electronics Carp. v. Shaw, 22
ABR 150 (January 15, 1988)—In Decem-
ber 1980, Sharp filed suil against Shaw
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in district cour to collect a debt due on
copy machines sold to Shaw, The district
court entered judgment in iwor of Sharp,
and Shaw appealed the case to circuit
court and also filed a counterclaim alleg-
ing fraud and misrepresentation in the
sale of some of the Sharp copiers. Some
of the copiers mentioned In Sharp's suit
had been the subject of representations
made in 1975, The issue presented for ap-
pellate review was whether Shaw's claim
related back to the time Sharp's claim
ArOSE,

The supreme court conceded that the
appellate coorts in Alabama have not
clearly explained the rules ol relation
back of counterclaims. Therefore, the
cour ok the apportunily to enunciate
the applicable general principles, The
rules of relation back of counterclaims
ane;

(1) Relation back is invoked anly when
the counterclaim would be time-
barred  judged from the date the
coumerclaim was itled.

12) Al counerclaims, compulsory and
permissive, melate back, Code of
Alabania 1975, §6-B-84; Rule 13{c}

(31 Omitted counterclalms allowed by
the court pursuant to Rule 13(0 also
relate back. Rules 13{c) and 15{c)

(4) Counterciaims elate back 1o the date
the plaintiff’s cction accrued, Because
the slatule requires the counterclaim
to be “a legal subsisting claim” on the
date the plaintiff's action accrued, a
counterclaim that accrues after the
clate the platnifl's action accrues, bul
becames timebarred before suit is
filed, cannol be used offensively, that
is, o exceed the amount of plaintilf’s
recovery, If any

(5] Permissive counterclaims that were
not legally subsisting claims on the
date the plaintiff's action accrued
{e.g,, claims that became timebarred
earlier) are subject o a statte of lim-
itations defense,

(6  Compulsory counterclaims that wane
nol legally subsisting claims on the
date the plaintiii's action accrued
teu,, claims that became time-barred
earlier) cannol be used offensively,
Such compulsory counterclaims that
are still untimely under the relation
back rules can be used delensively,
that is, to cancel out the amount won
by the plaintifi.

Therefore, Shaw's compulsory
counterclaim may be used offensively if
it was not time-barted on the date Sharp's

The Alabama Lawyer

cause of action accrued. There was
evidence that Shaw reasonably should
have discovered the Traud no longer than
one year prior to the accrual of Sharp’s
cause of action for breach of contract,
Therefore, Shaw's claim was not time-
barred, and Shaw may use the counter-
claim offensively,

Insurance . ..

insurer’s attorney defending under

reservation of rights does not have

presumptive conflict of interest

L&S Roofing Supply Co., Inc. v. 5t
Taul’s Fire & Marine Ins, Co., 22 ABR 562
(February 1988}—1L&5 Rooling was sued
in state court for breach of warranty and
fraud. St. Paul insured L&S Rooling and
defended the company under a reserva-
tion of rights claiming that fraud was not
covered and the demand was in excess
of the policy limits, L&S Roofing filed a
declaratory judgment action in slate
court alleging that counsel selected by
St. Paul had an inherent conilict of in-
terest, St Paul should provide L&S Roof-
ing with independent counsel of its
choosing and independent  counsel
should control the litlgation. St Paul
removed the case to lederal court and
denied any presumptive conilict of in-
terest, The federal court certified this
question to the supreme court, and the
supreme court answered the guestion in
the negative,

The court stated that due to potential
conflicls of interest {nherent in an in-
surer's conducting a defense of its in-
sured under a reservalion ol rights, the
insurer has an enhanced obligation of
good faith toward its insured in conduct-
ing such a defense. The court adopted
the view taken by the Washington State
Court in Tank v, St. Farm Fire & Cas, Co,,
715 P.2d 113 (1986) and quoted exten-
sively fram that opinion. For example, an
“enhanced obligation” requires the in-
surer to: (D thoroughly investigate the
cause; (2) retain competent counsel; (3)
fully inform the insured of the reserva-
tion of rights and all developments rele-
vant to the policy coverage and progress
of the suit, including all setitlement offers;
and (4) refrain from any action which
shows greater concern lor the insurer’s in-
terest than for the insured’s tinancial risk.
In shon, the insurance counsel represents
only the insured, not the insurance com-
pany.

Releases . . .
section 12-21-109 applied

Daugherty v. M-tarth of Alabama,
inc.,, 22 ABR 531 (February 1988)
Daugherty's wife was injured in a colli-
sion with a dump truck owned by Mun-
kus and driven by Thompson, an em-
ployee, Munkus was under contract to
deliver sand for M-Earth, Prior 10 trial,
Daugherty settled the case with the
driver and the owner of the truck and ex-
ecuted a pro tanto release expressly
Hmiting the operation of the release to
Thompson and Munkus and expressly re-
serving all rights against any other en-
tities, M-Earth filed a motion for summary
judgment and argued that Daugherty
cannot release an agent or employee and
still seek to impose liability on the prin-
cipal, The trial court agreed and granted
summary judgment.

In a case of first impression in Ala-
bama, the supreme court disagreed with
M-Earth and reversed the trial coun. The
court first noted that courts in other states
faced with this issue have held that the
relense of an emplayee or agent does not
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foreclose a righi of action agalnsi the em-
ployer or principal under a theory of vi-
carious liahility, Indeed, Section
12-21-109, Ala. Code 1975, provides:
‘Abl . . . releases . . . must have effect

according to their terms and the inten-
tlans of the parties thereto,”

By reserving his rights against M-Earth
in the pro tanto release, Daugherty in-
tlended to reserve his right to bring this
action. Therefore, where a release ex-
pressly reserves rights against a joint tort-
feasot, whether he is a principal, agent
or joint venturer, it will be given effect
according 1o {ts terms.

Recent Decisions of the
Supreme Court of Alabama—
Criminal

Proof of venue essential element of
offense

lones v. City of Daphne, 22 ABR 194
{December 6, 1987)-The Circuit Court
of Baldwin County, sitting without a jury,
adjudped Jones guilty of driving under
the influence of alcohal, The defendant
appealed his judgment of conviction to
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the court of criminal appeals and ob-
lained a reversal, The supreme court af-
firmed the intermediate appellate court’s
judgment to reverse, but went fusther and
rendered judgment for the defendant.

Justice Almaon, writing for a unanimous
court, tound that the city had failed to
prove venue and the element of the time
of the offense,

Justice Almon notecl:

“We have read the entire record of
the trial proceedings and lind no evi-

dence whatsoever leading 1o establish
when the offense was committed,

* I the evidence fails 1o disclose that
the offense was commilted within the
slatute, the state fails 1o make out a
case! Farris v Ste, 54 AlaApp, 10, 12,
104 So.2d 252, 253 (1974) ...

“Neither do we find sufficient evi-
dence to establish that the offense oc-
curred within the city limits or police
[urisliction af the City of Daphne. Fall-
ure 1o prove venue is grounds for rever-
sal” Wilcutt v, State, 284 Ala, 547, 550,
226 50.2d 328, 130 (1964)

Legal standard utilized in circum-
stantial evidence cases

Mauricio v. State of Alabama, 22 ABR
474 (December 11, 1987)—The Supreme
Court of Alabama, in a per curiam opin-
ton, reversed and rendered the convic-
tion of Mauricio which was based upon
circumstantial evidence,

The supreme court reiterated the
long-standing rule to be applied in cir-
cumstantial evidence cases as follows:

“In reviewing a canviction based

upon  circumstantial  evidence,  this
Court must view that evidence [ the
lizht most favorable to the prosecution.
The test to be applied is whether the
tury might reasonably find that the evi-
dence excluded every reasonabile by-
pothesis except that of guilt; not wheth-
er such evidence excludes every rea-
sonable  hypothesis but guilt, bul
whether a jury might reasonably so
conclude . ., Our obligation, there-
fore, is to examine the recond to deter-
mine whether there is any theery of the
evidence from which the Jury might
have excluded every hypothesis except
puilt beyond a reasonable doubt”

Recent Decisions of the
Supreme Court of the
United States

Comment on defendant’s failure to
testify permissible where defense
counsel “opened door”

United  States v, Kobinson, No.
86-937, 56 USIW 4174 (February 24,

1988)—May a prosecutor comment upon
a criminal defendant’s failure 1o testify al
trial in response to a defense lawyer's
closing argument comment that the de-
fendant was not given an opportunity to
explain his actionst The Supreme Court,
in a flive-to-three declsion, answered in
the affirmative.

Writing for the court's majority, Chiel
Justice Rehnquist said there are excep-
tions to the general ban on prosecutors
commenting on a defencant’s silence at
trial. In Griffin v. Californm, 380 LS. 609
(1965), the court declared that the Fifth
Amendment forbids either comment by
the prosecution on the accused's silence
or instructions by the court that such si-
lence is evidence of guilt, Since Griffin,
courts have been extremely reluctant to
allow any reference to a defendant’s right
to testify or failure to take the stand. In
Rohinson, the Sixth Circult reasoned thal
the prosecutor’s statements, although re-
sponsive 1o defense counsel's remarks,
still violated the Filth Amendment pro-
hibition as interpreted by Griffin because
they directly referred to his failure 1o
testily,

In reversing the Sixth Cireuit, Chief Jus-
lice Rehnquist found that the Court of
Appeals’ interpretation of Griffin was loo
broad, Justice Rehnquist reasoned that,
in Griftin, the prosecutor "on his own ini-
thative” asked the jury to draw adverse in.
ferences from the delendant’s failure to
testify. In Rohinson, the prosecutor's
statements were a “fair response 1o a
claim made by the defendant through
counsel that the defendant was not given
an opportunity to explain his actions!”

Sixth amendment’s confrontation
clause does not prohibit testimony
regarding prior out-of-court identi-
fication when identifying witness is
unable, because of memory loss, to
explain basis for identification

United States v. Owens, No. B6-877, 56
USLIW 4160 (February 23, 1988)—Will the
Sixth Amendmaent’s confrontation clause
or the Federal Rules of Evidence bar
testimony aboul a prior, oul-ol-cournt
identification when the identifying wit-
ness is unable, because of memory loss,
to explain the basis for the identificationd
The Supreme Court, in a six-to-two deci-
sion, answered in the negative,

Justice Scalia, speaking for the majori-
ly, stated that the confrontation clause
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guarantees only an opportunity for effec-
tive cross-examination, That guarantee is
satisfied, he explained, "when, as here,
the delendant has a full and fair oppor-
tunity to bring out the wilnesss bad
memory and other facts tending to dis-
credit his testimony.”

As a result of injuries suftered in an at-
tack at a federal prison, John Foster's
memory was severely impaired, Newer-
theless, in an interview with the in-
vestigating FBI agent, Foster described
the attack, named the defendant as his
attacker and identified the defendant
from phatographs. At trial, the accused
wits charged with assault with intent to
commil murder, Foster testified that he
clearly remembered identilying the de-
fendant. On cross-examination, however,
he admitted that he could not remember
seeing his assailant, seeing any of his
numerous hospital visltors except the FBI
agent or whether any visitor had suggest-
ed that the defendant was, in fact, his as-
saifant, Defense counsel unsuccessfully
sought to refresk Foster's recollection
with hospital records, including one that
indicated that he attributed the assaull 1o
sameone other than the respondent,

Following his conviction, the Court of
Appeals reversed, upholding the defend-
ant’s challenges based on the confronta-
tion clause of the Sixth Amendment and
rule 802, Federal Rules of Evidence,
which generally excludes hearsay.

In reversing the Courl of Appeals, the
Supreme Court held that “the Confran-
tation Clause guarantees only an Qppor-
tunity for effective cross-examination, nol
successful - cross-examination , , . {tlhe
Confromation Clause is satisfied where,
as here, the defendant has a full and fair
opportunity 1o brng oul the witness's
had memory and other facts tending to
discredlt his testimony” Justlce Scalia
reasoned that this analysis was not al-
lered by the fact that Foster's testimony
involved an out-ol-count identiication
that traditionally would have been cate-
porized as hearsay since the confronta:
tion clause’s requirements are satisfied
when a hearsay declarant is present at
trial, takes the oath and I« subjected 1o
unrestricted  cross-examination, The
Court further held that the lower court
erred in holding that rule 80Ud(NC) did
not apply to the dentification statement
either because of the witnesss memaory

[oss,
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Fifth amendment prohibits compel-
ling criminal defendant to admit any
element of offense

Matthews v. United States, Nao.
86-6109, 56 USIW 4183 (February 24,
1988)—The sole question presented in
Matthews was whether a defendant may
be required to admit all the elements of
a cnime, including mens rea, betore be-
ing allowed to present an entrapment
defense,

Although the entrapment defense has
ne constitutional basis, constitutional im-
plications are triggered when, as In Mat-
thews, the district court restricts the
defense’s use of the defense to those
cases where the detendant admits all the
elements of the crime charged, including
the requisite mental intent. Thus, to re-
fuire any defendant to admit guilt before
he may raise the entrapment defense in-
fringes upon the defendant's constitution-
al right to require the government to
prove every element of its case beyond
a reasonable doubi

In this case, the district court denied
Matthews' pretrial motion seeking to
raise the entrapment defense and ruled
that entrapment was nat available be-
cause the petitioner would not admit all
of the elements, including the requisite
mental state. Al trial, the petitioner
testified in his own delense that although
he had accepted the loan, he believed
it was a personal loar unrelated to his
SBA duties, The district court reflused 1o
instruct the jury as to entrapment,

in an opinion by Chiel Justice Rehn-
quist, the Court held that even if the
defendant in a federal criminal case
denied one or more elements of the
crime, he is entitled to an entrapment in-
struction whenever there is sufficient

evidence from which a reasonably mind-
ed jury could find entrapment, The Coun
rejected as mertless the government’s
contention thal because entrapment pre-
stpposes the commission of the crime,
a defendant should not ke allowed to
deny the offense or an element thereot
and rely on the inconsistent, atfirmative
defense of entrapment,

Right to presemt defense may be
limited by discovery sanctions
lavlor v. Hlinois, No, 865963, 56
LISLW 4118 (January 26, 1988)—The com-
pulsary  process clause of the Sixth
Amendment, in an appropriate case, may
be violated by the imposition of a discov-
ery sanction that entirely excludes the
testimony of a material defense witness,
However, the clause (s not merely a guar-
antee that the accused shall have the
power 1o subpoena witnesses, but con-
iers on the accused the fundamental right
o present witnesses in his own delense,
lustice Stevens, in a five-to-three deci-
sion, upheld Taylor's comnviction. As a
sanction for failing to identify a defense
witness in response to a pretrial discov-
ery request made by the prosecuton, an
linois trial judge refused to allow the
undisclosed witness to testily, The ques-
tion presented to the Supreme Court was
whether that refusal violated the defend-
ant's constitttional right to obtain the
testimony ol favorable witnesses, The Su-
preme Court held that the trial judge’s
discovery sanction was not absolutely
prohibited by the compulsary process
clause of the Sixth Amerdment, The
Court found no constitutional error on
the specific facts of this case, However,
il is the opinion of this writer that this
decision 15 limited 1o a greal extent by
the specific facts set forth in the case. B

1040 North Rampart St

Forensic Meteorology & Oceanography
NASH C. ROBERTS, JR. CONSULTANTS, INC.

has over 40 years sxporlenca in forensic metecrology and forensic ocean-
ography. We have a stalf of mature and experienced scientists with im-
poccable cradentials in all of the atmospharic and oceanagraphic disclplines,
These nationally racognized prolessionals are capabla af canducting
involved Investigations, reconslrucling weather and marina condilions any-
whara in the world, and are eminaenlly qualified to appear in expart testimony,

Air Quality -- Water Quality -- Hydrology
New Orleans, 1.A 70116

{504) 581-1688
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Honor Roll of Attorney:

The Alabama Law Foundation, Inc, an-
nounces that the following attorneys and
firms are participating in the IOLTA pro-
gram. The foundation thanks those par-
ticipating for their support,

BALDWIN COLNTY
Chason & Chason
Hoiles, Sharon R,

Irby & Heard

Legal Services Corporation of Alabama
Reid, Stein, Smith & Bass

Shepherd, David P,

BARBOUR
Calton, Jimmy S.

Irby, Russell L,
Pappas, Christie G.

BIBB
Hellums, Clarence T, Ir

BULLOCK
Jinks, Lynn W, I

BUTLER
Williamson & Willlamsan

CALHOUN
Bankson, Mannon G., Jr.
Boozer, Colvin & Love
Hughes, Patrick P
Williams & Harmon

CHAMBERS
Tucker, Billie Anne

CHEROKEE
Latham, Bert

CHOCTAW
Thompsan & Thompson
Utsey, McPhearson & Christopher

CLARKE
Keahey, Ronnie E.
McKinley, Edmon H,

CLAY
Warren, John Keith

COFFEE
Blair, Steven E.

Cassady, Fuller & Marsh

COLBERTY
Patton, McKelvey & Kennemer

COVINGTON
Albritton, Givhan & Clifion
Powell, Powell & Mckathan

CULLMAN
Knight & Griffith

DALE
Adams, Joe W.
Brogden & Qualtlebaum
Carner, W. Slanley
Lanier, Robern W,

DALLAS
Legal Services Corporation of Alabama

DEKALB
Cooper, John W,
Legal Services Carporation of Alabama
Scoll, Chatles M.
Scruggs, Willlam D, |k

ELMORE
Hornsby & Schmitt
Scarborough, Joseph T, Jr.

ESCAMBIA
Caftey & Byrd
Godwin, Charles R,
Stokes, Jernigan & Stokes

ETOWAH
Legal Services Corporation of Alabama
Whilte, George B, |

FRANKLIN
Porch, Jerry C.

GENEVA
Lee & Fleming

HOUSTON
Conaway, |, Michael
Farmer, Price & Smith
Jahnston & Hinesley
Legal Services Corporation of Alabama
Lewis, Brackin & Flowers
Ramsey, Baxley & McDougle

(as of Marcl

JACKSON
Livingston, Porter & Paulk

JEFFERSON

Brewer, lohn H.

Cabaniss, lohnston, Gardner, Dumas &
(rNeal

Campbell, John T.

Chamblee & Harris

Clary, |. Carter

Cleveland & Cleveland

Castello & Stott

Damsky, Mitch

Dinsmore, ). Wilson

Doaninick, Fletcher, Yeilding, Wood &
Lloyd

Evans, G, Daniel

Ganus, Gerald A,

Hampe, Dillard & Ferguson

Haskell, Slaughter & Young

Holliman, James A,

James, Drayton N,

Johnson, David Cromwell

Maynard, Cooper, Frierson & Gale

McGowen & McGowen

Miles, Howard M.

Maoncus, James R, Jr

Pate, Lowis & Lloyd

Pickard, Frod

Pope & Natter

Reeves & Still

Ritchey & Ritchey

Ritchie & Rediker

Scalici, Matt

Smilh, Hynds, Blocker, lLowther &
Henderson

Stewart, Julia Smeds

Stone, Patton, Kierce & Kincald

Stuckenschnelder, Ted

Tipler, Steven O

Tippins, Mark Elliott

Trucks & Trucks

Wallace, Brooke & Byers

wertheimer, McCord, Feld & Hoffman

Williams, Taliaferro & Ledbelter
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Participating in IOLT,

5, 1988)

LAUDERDALE
Gonce, Young & Westbrook

Legal Services Corporation of Alabama

Marrow, John O, |
Peck, Harold G,
Simpson, Curtis

LEE
Camp, M. Joanne
Spear & Teague
Ihrash, james R,
Whittelsey, Ray & Tipton

LIMESTONE
Sherrill & Batts

MACON
Bulls, Albert Clarence, |}
MADISON
Borry, Ables, Tatum, Little & Baxter
Bradley, Arant, Rose & White
Ford, Caldwell, ford & Payne
Green, John W, 1
King, Charles C.
Lammans, Bell & Sneed
Lanier, Shaver & Herring
Leo & Associales
McDonald, Thomas 1,
farsons & Eberhardt
Potter, Ernest L.
Smith & Waldrop
Smith, Gaines, Gaines & Sabatini
Sutherlin, Jernlee P
Uhrig, Munger & Howard
Williams, George K,
MARION
Isom, jackie 0.
Vinson, Guyton & Woaod

MARSHALL
Jones, David Lee
Warnes & Roadruck
MOBILE
Alidor, Gary P,
Bradley, Marc E,
Burns, Peter F,
Caddell, Henry H,
Croshy, Saad & Beebe

Dary & Danner

Deas, Thomas A,
Doyle, Thomas P,
Edington, Robern S,
Engel, Walsh & Zoghby
Flynn & Huey
Friedlander & Dunning
Furman, John

Grodsky & Mitchell
Hill & Hill

Kulakowski, Joseph 0,
Legal Services Corporation of Alabama
Loveless & Banks
Mantiply, Mary Beth
McDonough & Broome
Mills, James David
Moore & Downing
Maoresmith, John T,
Pitttman, Craig &
Shields, Richard E.
Silver, Voit & Inge
Stein & Brewster
Streetl, Charles §.

Taylar, Richard H.
Tyson & Tyson

MONTGOMERY
Anderson, Walter Mark, 111
Balske & Van Almen
Benkwith & Heard
Blanchard, William R.
Campbell, Marvin H.
Capell, Howard, Knabe & Cobbs
Mamond, Sam |,
Legal Services Corporation ol Alabama
mMandell & Boyd
Massey, Means & Thomas
Mclnish, Bright & Charmbless
McPherson, Vanzetla Penn
Parker & Brantley
Parker & Kotouc

MORGAN
Dillard, | Tilden
Lavender, Wesley M.
Lentz, Nelson, Whitmire & House

McBiride, Calvin
Propst, Joseph W., i
Roby, Norman
Terry, Michael F
PERRY
Barnes, James M., Jr.
PIKE
Calhoun, Watkins & Clower
Magee, Timothy |,
RUSSELL
Phillips & Funderburk
SHELBY
Joiner, ). Michael
Lagman, McBrayer & Fuhrmeister
Medaris, John E.
Morton, Wade H., Ir.
Wiallace, Fllis, Head & Fowler
SUMTER
Upchurch & Upchurch
TALLAPOOSA
Adair, Charles R., Jr.
TUSCALOOSA
Adams, Donald R,
Baxter & Wilson
Dishuck, LaCoste & Black
Drake, Knowles & Pierce
Gray, Espy & Moettles
Hawkins, Hank
Hubbard, Waldiop, Reynolds,
Mcllwain
Law School Clinical Program
McElvy & Ford
Phelps, Owens, Jenkins, CGibson &
Fawler
Prince, McGuire & Coogler
Smith, James D,
Smith, Reginald W,
Williams, Williams,
Williams
Wooldridge,
WALKER
Robinson & Nelson
Wilson & King
WASHINGTON
Turner, Onderdonk & Kimbrough W

Davis &

williams &

Wooldridge & Malone
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Honor Roll of Financial Institutions

The Alabama Law Foundation, Inc. an-
nounces that the following financial in-
stitutions are participating in the [OLTA
program. The foundation thanks these jp-
stitutions for their participation,

Alabama Federal Savings & Loan
Association

Altus Bank

AmbSouth Bank

Bank of Dadeville

Bank of mMobile

Central Bank of the South

Colonial Bank

Commercial Bank of Ozark

Covington County Bank

Farmers & Merchants Bank, LaFayette

First Alabama Bank

First American Bank, Decatur

First American Bank of Pelham

First Amerlcan Federal Savings &
Loan, Huntsville

First Bank of Baldwin County

First Commercial Bank, Birmingham

First Community Bank, Chatom

(as of March 15, 1988)

First Federal Savings & Lloan of
Bessemer

First Federal Savings & Loan of Russell
Counly

First Federal Savings Bank, Decatur

First National Bank, Ashland

First National Bank, Brewton

First National Bank of Atmare

First National Bank of Columbiana

First National Bank of Florence

First National Bank of MHamilton

First National Bank of Jasper

First National Bank of Tuskaloosa

First National Bank of Union Springs

First State Bank of Ribb County

First State Bank of Tuscaloosa

Jacobs Bank, Scottshoro

National Bank of Commerce,
Birmingham

Peoples Bank & Trust, Selma

Pike County Bank

Southland Bank of Dothan

SouthTrust Bank of Alabama

Southlrust Bank of Baldwin County

Southlrust Bank of Calhoun County
Southlrust Bank of Daothan
SouthTrust Bank of Etowah County
SouthTrust Bank of Hunsville
SouthTrust Bank, Lee County
Southlrust Bank of Mobile
SouthTrust Bank of Montgomery
SauthTrust Bank of Ozark
Southfrust Bank of the Quad Cities
Southlrust Bank of Tuscaloosa County
Sweal Water State Bank

The American Bank, Geneva

The Bank of Tallassee

The Choctaw Bank of Butler

The Citizens Bank, Enterprise

The Citizens Bank of Valley Head

The First Bank ot Grove Hill

The Peoples Bank, East Tallassee

The Peaples Bank & Trust, Greenville

The Perry County Bank

Tuskegee Federal Savings & Loan
Assaciation

Union Bank & Trust Company

United Security Bank, Butler [ |

DEADLINE!

Get in your committee preference forms before June 1
to serve on the committee of your choice.
Gary C. Huckaby, President-elect

P.O. Box 671

Montgomery, Alabama 36101

176

May 1988




Young Lawyers’

Seminar on the Gulf

ay 20 through 21, 1988,

the annual Alabama State

Bar's Young Lawyers' Sem-
imnar-on-the-Gull will be held at
Sandestin, Florida, The committee,
chaired by Sid Jackson and Preston
Bolt, has an outstanding program for
this weekend, You already should
have received brochures regarding
the seminar, and | hope you make
plans o attend, Seminar topics in-
clude practice under the Alabama Ad-
ministrative Procedures Act, a judicial
view of lawyers, the role of corporate
counsel, the use of demonstrative evi-
dence and the handling of DUI cases.
On the social agenda, Common-
wealth Land Title of Maobile is the
sponsor ol a golf tournament Friday
afternoon, and the Birmingham firm
of Pitman, Hooks, Marsh & Dutton
is the host of the Friday evening social
haur. The Friday night party again fea-
tutes the all-lawyer band, “The Soul
Practiioners,” Salurday afternoon,
Foshee & Turner Court Reporters are
providing refreshments on the beach,
and Emond & Vines is hosting a social
hour thal evening,

ABA Affiliate Qutreach meeting

May 12 through 14, the American
Bar Association-Young Lawyers' Divi-
sion will hold its spring AQP Leader-
ship Skills Conference at Hilton Head
Island, South Carolina. Your YLS will

The Alabama Lawyer

Section

send several representatives 1o con-
sider such topics as how to obtain em-
ployer support for public service/pro
bono work, providing legal assistance
1o victims of natural d sasters, delivery
of legal services 1o the elderly and
leadership skills for new bar leaders.
W believe participation in programs
like this are extremely beneficial to
the continued success of your YLS.

Youth Judicial Program

Once again, 1 must mention the
outstanding job performed each year
by Keith Norman of Montgomery
handling the Youth Jugdicial Program,
At this time, | also extend thanks to
the following young lawyers who co-
ordinated the programs in their cities;

Trip Walton—Auburn

Percy Badham—Birmingham

Lynn Schuppert—Decatur

Robert Baugh—Decatur

Lexa Dowling—Dothan

Frank Potts—Florence

Celia Collins—Mobile

Charlie Anderson—Montgomery

Jake Walker—Opelika

Louis Colley—Prativille

loel Willlams—Troy

Bar admissions ceremony

On May 16, the YLS hosts another
bar admissions ceremony, officially
inducting into our membership those
individuals who have taken and

\

Charles R. Mixon, )r.
YLS President

passed the bar examination adminis-
tered In February of this year, Laura
Crum of Monlgomery once again has
done an outstanding job on this pro-
gram, and we are pleased 1o have as
our main speaker for the day Major
General Robert W. Norris, new gen-
eral counsel of the Alabama State Bar.

New local sections

Warren Laird of Jasper has orga-
nized the West Central Alabama
Young Lawyers' Association, com-
prised of young lawyers in Cullman,
Fayette, Manon, Walker and Winston
counties. The initial organizational
meeting was held February 12, 1988,
In addition to informal luncheon
meetings, the group will have an out-
ing al Smith Lake June 3. Efiorts are
underway to afliliate this local section
with the ABA-YLD, The oflicers of the
assoctation are:

President: Warren Laird,
Jasper
Vice-president: Kim Chaney,
Cullman
Secrelary/treasurer; Margarel Dabbs,
Jasper




Also, Robert Baugh of Decatur is pre-
paring to officlally affiliate the Decatur
Young Lawyers with the ABAYLD. We are
hopeful that additional local sections will
be created or reactivated within the com-
ing months,

Annual bar convention

The 1988 Alabama State Bar Annual
Meeting will be held in Birmingham July
21-23, Under the leadership of Steve
Rowe, the YLS again is the sponsor of the
“Update ‘88" serninar to be held in con-
junction with the convention, and we en-
courage all lawyers throughout the state
to attend. Additionally, Steve Shaw, a YLS
Executive Commiltee member and presi-
dent of the Birmingham Young Lawyers’
Section, is working hard on the YLS par-
ty to be held Thursday evening at the
Birmingham Botanical Gardens.

During the bar convention, Gunter
Guy, YLS president-elect, will assume the
presidency, | know Gunter wauld appre-
ciate hearing from anyone who is in-
terested in working with the YLS, If you
would like to become active, contact him
at PO, Box 307, Monigomery, Alabama
36101, or phone (205) 264-8118, £

Chemical Abuse
Knows No
Barriers . . .

(including the bar)

Confidential help
from fellow
professionals is a
phone call away

1-800-237-5828

Alabama Bar Directory

The 1987-88 directory contains current addresses and telephone numbers of bar members, and state and federal
courts; state bar committees, policies and procedures; the Code of Professional Responsibility; and sections of the
judicial, executive and legislative branches of government,

Name (person, not organization)

Address

Telephone #( )

Number of directories wanted ($15 each, includes postage)

Total enclosed (must accompany order) $

Please make check payable to: The Alabama Bar Directory and mail to:

Alabama State Bar
P.O. Box 4156
Montgomery, AL 36101
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NOTICE
Alabama State Bar Membership

Change Of Address:

Due to changes in the statute governing election of bar commissioners, we now are required to use members’
office addresses, unless none is available or a member is prohibited from receiving state bar mail at the
office., Additionally, the Alabama Bar Directory is compiled from our mailing list, and it is important to
use business addresses for that reason.

Please make sure that your business address is listed on our records when making any change of address
and that we are notified IMMEDIATELY of any change in address or telephone number.

Member Identification
(Social Security) Number

{Circle One)
M. Miss
Mrs,  Ms.
Hon. Other:

Full Name:

Business Phone Number ( ) Race: Sex:

Firm or Organization:

Birthdate: - — Year of Admission:

Office Mailing Address

City: County: State: Zip Code:
Office Street Address (if different)
City: County: State: Zip Code:

The Alabama Lawyer 179




Memorials

Dan Portis Barber—Birmingham
Admitted: 1928
Died: February 22, 1988

Edward Ward Boswell—=Geneva
Admitted: 1947
Died: December 4, 1987

Walter McQueen Cook, Sr—Maobile
Admitted: 1948
Died:; February 18, 1988

James Alvia Green, Sr~Birmingham
Admitted: 19449
Died: February 29, 1988

James William Harris—Tuscaloosa
Admittec; 1950
Died: Novemher 18, 1987

Benjamin Heustis Kilborn—Maobile
Admitted: 1954
Died: February 28, 1988

Robert Luther Ingalls=Monigomery
Admitted: 1934
Died: March 1, 1988

Manuel Levine—Birmingham
Admitted: 1936
Died: January 31, 1988

James Little May, Jr—Muobile
Admitted: 1938
Died: March 12, 1988

John Frank Russell—Homosassa Springs,
Florida

Admitted: 1972

Died: February 18, 1988

Henry Yalentine Salemi—Birmingham
Admitted: 1948
Died: February 22, 1988

George Earl Trawick—Ariton
Admitted: 1946
Died: September 3, 1987

William Robert Windsor, Jr—Augusta,
Maine

Admitted: 1984

Died: January 7, 1988

These notices are published immedi-
ately after reports of death are received.
Biographical information not appearing
in this issue will be published at a later
date if information is accessible, We ask

you to promptly report the death of an
Alabama altorney to the Alabama State
Bar, and we would appreciate your assis-
tance in praviding biographical informa-
tion for The Alabama Lawyer,

Y 1998

.,

T

ABNER RILEY POWELL, |R.

Abner Riley Powell, Jr., a great lawyer,
the son of a great lawyer and the father
of a great lawyer, died in Andalusia, Ala-
bama, Oclober 30, 1987

“Big Ab" graduated tn January 1937
from the University of Alabama School
of Law at age 20, the youngest graduate
in the school’s history, and practiced law
in Andalusia from that time until his
death, except for two years active duty
with the Navy during World War |1

During his career, Ab served as bar
commissioner from his judicial elreult,
director of the Alabama Defense Lawyers
Association and member of the Federa-
tion of Insurance Counselors, He served
as president of the Covington County Bar
Associalion, was a member of the Amer-
ican Bar Association and served as a
delegate to the Democratle National
Convention in 1972, He was a lifelong
member of the First Bagtist Church of An-
dalusia, where he 1aught the adult men's
class for 15 years.

He is survived by his wife, jean Powell,
of Andalusia; a daughter, Patricia Powel|
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Cassady, of Evergreen, Alabama, who
won the 1987 Presidential Award for ex-
cellence in mathematical teaching; a
daughter, Annette Powell Cotter, of
Decatur, Georgia, who 18 a coontry
music songwriter and entertainer; and a
son, Abner R. “Little Ab” Powell, 11, &
practicing lawyer in Andalusia,

Ab's father was one of the top trial law-
yers in south Alabama for many vears; Ab
and his son have added to this, so that
the name “Ab Powell” has became syn-
onymouws with south Alabama coun-
r00ms.

in his younger vears, he was an out-
standing golfer and fisherman, but more
than anything he enjoyved the company
of other lawyers, whether in or out of
court,

The only thing that appeared to rival
his love of the Taw was his dedication and
constant attention 1o his wite, Jean, Since
their marriage in school days, it was dif-
ficult to find one outside the presence of
the other.

Ab was an outstanding lawyer in the
couttroom no maltter the type case, but
he was at his best (even though it brooght
him less money) in the defense of crim-
inal cases, This writer believes that he
gained more acquittals of difficult crim-
inal cases than any lawyer in this state.
This was especially true in his younger
trial days.

The writer first knew Ab and Jean in
college. He was a good friend, and | miss
him,

—Frank |. Tipler, Jr., Andalusia

JAMES L. MAY, |R.

James L. May, Jr, 2 member of the
American Bar Association, Alabama
State Bar and Mohile Bar Association
died in Mobile March 12, 1988, less than
# woek prior to the monthly meeting at
which he was to bave been honored for
having practiced law in Mobile for 50
years,

Alfectionately known as limmy by his
countless friends, he was bomn in Mobile
April 8, 1914, and received his law degree
in 1938 from the University of Alabama
School of Law, after having received a B.S,
in commerce and business administra-
tion al Alabama in 1937, He served his
fraternity, Pi Kappa Phi, as national
chancellor, At the time of his death, he
was “of counsel” to Johnstone, Adams,
Bailey, Gordon and Hanis, following
many years as a pariner in Johnstone,
Adams, May, Howard and Hill and its
predecessor firms,

During World War 1l he served in mil-
ary intelligence and became special
agent in charge of the counter-intelli-
gence corps in Casablanca, North Africa.

A leader in Mobile's legal, church,
school, civic and social circles, limmy
May gave liberally of his time and talents

lo a wide spectrum of good causes, as
evidenced by the fact he served as presi-
dent of the Mobile Bar Association, the
Civitan Club, the Athelstan Club, Good-
will Industries, Junior Chamber of Com-
merce and Mardi Gras societies, as well
as a steward in his church and a director
of many organizations, and of one of
Mobile’s largest industries. He was an
avid hunter, fisherman anc golfer.

Primarily a defense attomey, he had
the respect of the plaintiffs' bar as well,
andl was considered by many as the best
in Maobile in his ability to bring the op-
posing sides into agreement on settle-
ments,

While he will be remembered as a
leader in many aspects of life in Mobile,
he will be remembered principally as a
friend who seemed as happy Lo speak to
the janitar as to the company president,
and as one who had the happy faculty
ol making those he spoke to or visiled
with feel better than they felt before they
saw him,

He is survived by his wife Pat; his son,
James L. May, lll, both of Mobhile; his
daughter, Patricia Sayre of Marielta,
Georgia; grandchildren; and other rela-
tives, =

e =2\

Please Help Us!

We have no way of knowing when one of our membership is deceased unless we are notified. Do not wait
for someone else to do it; if you know of the death of one of our members, please let us know.
Memorial information must be in writing with name, return address and telephone number,
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Key Legislative Issues

by Wendell Mitchell
Legislative Counsel
Alabama State Bar

The Alabama Legislature has entered
the final days of the 1988 regular session,
and there are several bills pending of in-
terest 10 the legal profession,

QOutlined below are the most important
of these bills, This listing includes infor-
mation about the status of the legislation,
as well as a brief synopsis, the bill num-
bers and the primary sponsors.

S, 256 by Sen. deGraffenried and Sen,
Manley and H. 654 by Rep. Carothers—
These bills establish the “The Alabama
Legal Services Liability Act” Among
ather things, they would reduce the stat-
ute of limitations far lawyers, establish
the standards of care applicable 10 a legal
service provider in a legal service liability
action and require that the plaintiff shall
have the burden of prool that the legal
service provider violated the applicable
standard of care, Both bills are in a posi-
tion to pass. The Senate bill is pending
for final passage on the House calendar.

H. 114 by Rep. Campbell and S. 131
by Sen. Manley—These hills would revise
the law on redemption of real estate, This
act applies only to mortgages foreclosed
an or after the effective date of the act,
January 1, 1984, The bill further repeals
Alabama Code sec. 6-3-230 through
6-5-246, The House version passed the
lowerr chamber and is oul of committee
in the Senate, awaiting final passage.

H. 116 by Rep. Campbell and 5. 130
by Sen, Manley—These bills revise the
law on powers contained in morgages
on real estate. This act applies only 1o
mortgages executed on or alter the effec-
tive date of the act, january 1, 1989, The
House bill has passed and is pending in
the Senate for final passage.

H. 338 by Rep. Box and 8. 116 by Sen.
deGraffenried—These bills further revise
the guardianship laws by amending the
Alabama Uniform Guardianship and Pro-
tective Proceedings Act Lact no, 82-590)
passed by the Alabama Legislature lasi
session, The senate version passed and
is out of committee in the House, awail-
ing final passage.

H. 323 by Rep. Hettinger and §, 252
by Sen. Hilliard—These bills amend the
Alabama Trademark Act to include the
registrability of business trade names,
thereby creating an “Alabama Trademark
and Trade Name Act” It further provides
for transition provisions for existing trade-
marks and an effective date of January 1,
1989, The Senate viersion Is awaiting final
passage in the House of Representatives,

H. 470 by Rep. Cosby, et al.=This bill
amends sec, 40-6-3 and 40-6-4 o pro-
vide a surviving spouse benefit, This bill
is oul of committee and pending on the
House calendar.

H. 118 by Rep. Campbell and 5. 139
by Sen. Manley—These bills adopt and
incorporate into the Code of Alabama
the general and permanent laws of the

state enacted during the 1987 regular ses-
sion of the Legislature, The Senate ver-
sion passed and is pending in the House
Judiciary Commiltee,

S. 33 by Sen. Cabaniss—This hill,
known as the Alabama Uniform Arbitra-
tion Act, establishes unilorm arbitration
procedures in Alabama. It repeals sec.
6-6-1 through 6-6-16 of the Code of Ala-
hama relating to arbitration, The bill was
substituted in the Senate Judictary Com-
mittee with a version approved by the
hoard of bar commissioners, The spon-
sor has agreed to push for passage of the
substitute hill. It presently is pending on
the Senate calendar.

H. 538 by Rep. Haynes and S, 363 by
Sen. Holmes—These bills increase the
small claims court jurisdiction to $2,500.
Both bills are out of commillee and
pending on their respective calendars,
The board of commissioners took a posi-
tion in opposition to this proposed
legistation.

H. 710 by Rep. Hettinger—This bill
provides for appoiniment, reimburse-
ment and payment of atterneys in capital
cases. This proposed legislation is a work
product of former Gov. Brewsr’s Aclion
Group on Post-conviction Appeals, The
bill is pending in the house |udiciary
Committee,

The last day of this regular legislative
session will be Monday, May 16, Unless
the budget problems are resolved, a
special session of the Legisiature is an-
licipated. |
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Classified Notices

HATES: Membsere—n o harge, maeqm for “podlions vanked o *petitions oflened
liatings, evhieh diwe od the nEoBekss 1aie v Iree Ditiogte e T moaandnre pee
vabomilar yweary, Fonrmsmbeere—% 1% s insertien o S0 wosls o fea § 50 e wd

itiisnal wemd Classifeed oo and et Aot be reeived sooomfing fo te
firllimw i praabalishiary o besadualee

puby B8 Desae - Deacling Mgy 0
Sogrl. B Boaue— Doadline July H
Meee, B0 bvsoe - Dheaadline Ocr 1

o dhatiline ectendions will e e, Sendd claeaifiod copmy and et ik
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FOR SALE

FOR SALE: USED LAW BOOKS Ala-
bama Reports/Appellate Reports, Ala-
bama Code, Southern Reporter Ist & 2d,
Southern Digest and more, SAVE
10-60% We buy, sell & trade. LAW
BOOK EXCHANGE (800} 325-6012 P0.
Box 24990, Jacksonville, Florida 32241-
4990.

FOR SALE: Landiech 86 Real Estate Set-
tlement System Designed for IBM, PC,
X1, AI'T & PS/2 Complete a closing
within 20 minutes, Prepares HUD
Yages 1 and 2, Buyers and Sellers Clos-
ing Statements, all Disbursement
Statements and Checks, Reg, 2 APRs
and  Amortization Schedules, PRO-
CGRAM FEATURES: Integrated Ward
Processor allows preparation of Cem-
mitments, Policies, Notes, Affldavits &
others. Forms Generator lor preparing
FNMA, VA, FHA and other pre-printed
lorms, Complete Escrow Accounting for
up to 15 bank accounts, Cross-relerence
system permils you 1o look up closing
files 23 different ways. Full reporting
capability. Automatically prorates and
calculates closing figures, This is the
best real estate number-cruncher avail-
able. $1,295 Complete, SATISFIED CLIS-
TOMERS COAST TO COAST, Bell Data
Systems, 303 Guaranty Building, 120
5. Olive Avenue, West Palm Beach,
Florida 33401, (305) 833-0454.

FOR SALE: 15t series of the Regional Re-
porters Nartheast, Pacific and South-
wesl, Low price. Call Lorie Feld at (205)
252-4500 or wrile o Bradley, Arant,
Rose & White, 1400 Park Place Tower,
Birmingham, Alabama 35203,

FOR SALE; CPT WORD PROCESSING
EQUIPMENT: Model 8000 Console—
$1,000; Model 8135 Console—$§1,500;
Model Phoenix Ir Console—$2,500:
SRS45 Hard Disk—%2,500; Rotary IV
Printer with Pin Feeder—$350, Al
equipment Comes with soltware, disks,
manuals, etc. All equipment under cur-

rent CPT service contract, Call (205)
870-0663 days.

FOR SALE: Alabama Specific Software
on computer disk. Now available in the
following areas of the law: Civil Pro-
cedure, Criminal Pre-Trial Mations, In-
werrogatories, Corporaticns, [2ULs, Pro-
bate Forms. Available in WordStar
WordPerfect, DisplayWrile 283, Wang
PC., MultiMate and other word proces-
sors upon request. Available in 5%
DSDD and 3% disk formats, Inquires
welcomed, VisaMC accepled, Law-
Tech, RO, Box 59903, Birmingham,
Alabama 35259,

FOR SALE: 1BM Selectric 11-$400
{great condition), Best offer; Lazer 128
computer; printer (Apple thermal trans-
fer); 1BM typewriter; three (3) Apple )
E disk dnves; one (1) Apple Il CRT: one
(1) Apple I CRT; two (2) Apple 1] E come
puters; Smith Corona SCNO (typewril-
er); Olivetti Lexikon 82 (typewriter),
Contact Jefirey E. Rowell, PO, Box
59280, Birmingham, Alabama 35259
Phone (205) 9337171,

FOR RENT

OFFICE SPACE FOR RENT/LEASE: Con-
venient 1o downtown  Birmingham/
Southside. Use of law library; tele
phone, copier, furniture and secretary
negotiable, Contact Jeflirey E. Rowell,
P.0. Box 59280, Birmingham, Alabama
15259, Phone (205) 9337171,

FOR RENT: Office Space—
Birmingham, Southside, 2,300 sq. ft,
Beautifully decorated. Free parking,
$8.95 per sq. It Carpeted; draperies,
Phane (205) 939-1327.

WANTED

WANTED TO BUY: Alabama Code,
Alabama Digest, Southern 1s1 and
Southern 2nd in good condition at rea-
sonable price, CONTACT Dwight M.
jeti, ir., 1907 Peach Orchard Road,
Hartselle, Alabama 35640, Phone
(205) 773-4609,

POSITIONS OFFERED

ATTORNEY JOBS—National and Fed-
eral Legal Employment Report: highly
regarded monthly detailed listing of
hundreds of attorney and law-related
jobs with ULS, Government, other puby
lic/private employers in Washington,
DC., throughout U.S., and abroad.
$30—3 months; $53—6 months. Fed-
eral Repaorts, 1010 Vermonl Ave,, NW,
#408-AB, Washington, D.C. 20005,
(202) 393-3311, VisaMC,

OPPORTUNITIES IN ATLANTA: Nu-
merous openings in Atlanta in all prac-
tice areas lor attorneys and paralegals,
Candidates must have outstanding aca-
demic and professional credentials, All
replies kept strictly confidential, Con-
tact: Susan Penny Cohen, Capital City
Legal Placement, Suite 200, 133 Car-
negie Way, Atlanta, Georgia 30303
{404) 525-0725.

SERVICES

EXPERT WITNESS ASSISTANCE and
case evaluations in Medical Oncology
{cancer) and Hematology (diseases of
blood). Fast service. Able to travel, Med-
ical school assistant professor, Richard
I. Lanham, M.D., inc. 42 Forrer Road,
Dayton, Ohio 45419. Phone (513)
294-3165 anvtime,

UNETHICAL?

20% to 30% contingency
contracts with medico-legal
services, for medical experts”®
*ABA Formal Dpinion mo, B7-354 (1U7.87)

JD-MD's contract offerings

conform to all ABA and state
rules, Fastest service! Lowest
prices!

JD'MDinc.
MEDICAL EXPERTS
800-225-JOMD

The Alabama lawyer
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SERVICES

EXAMINATION OF QUESTIONED
Documents: Handwriting, typewriting
and related examinations.  Interna-
tionally court-qualified expert witness.
Diplomate, American Board of Foren-
sic Document Examiners, Member:
American Society of Questioned Docu-
ment Examiners, the International
Association for Identification, the
British Forensic Science Society and the
National Association of Criminal
Defense Lawyers, Retired Chief Docu-
ment Examiner, USA Cl Laboratories.
Hans Mayer Gidion, 218 Merrymont
Drive, Augusta, Geargia 30907, (404)
860-4267.

LEGAL RESEARCH HELP: Experienced
attorney, member of Alabama State Bar

Classified Notices

since 1977, Access to law school and
state law libraries, Westlaw available,
Prompt deadline service, $35/hour,
Sarah Kathryn Farnell, 112 Moore
Building, Montgomery, Alabama
36104, 262-7763, In jefferson and
Shelby counties, call free: 322-4419,
No representation is macde about the
quality of the legal services to be
performed or the expertise of the law-
ver performing such services,

“1099s” REAL ESTATE: Alabama
owned and operated company. Repor-
ling via magnetic media; compliance
with IRS regulations; personalized
forms; personal service, BCR Con-
sultants, P.0. Box 59309, Birmingham,
Alabama 35259, (205) 945-9263.

UROLOGIST, FORENSIC; experi-
enced, boards, professor, M.D., |.D,,
Contact Saul Boyarsky, P.0. Box 8109,
4960 Auduban Avenue, St. Louis, Mis-
souri 63110, Phone (314) 362-7340
(Dept. of Surgery).

MISCELLANEOUS

Seeking contact with attorneys whose
clients have, within the past five years,
made claims of any kind on Redman
Hames, Inc.,, for seiling a new maobile
home and incorrectly representing to
the buyer the age of the mobile home.
Contact Greg Ward, Suite 117,
Johnson Building, 1 North Lanier Ave-
nue, Lanett, Alabama 36863 or phone
(205) 642-6008,

October 1, 1984

The State Of Alabama Judicial Department
In The Supreme Court Of Alabama

The Honorable William H. Morfow, General Counsel Tor the Alabama State Bar, has presented 1o the Supreme Court a request for
aninterpretation of Disciplinary Rule 24071 (A)(2) of the Code of Professional Responsibility of the Alabama State Bar as to whether
an termination of an atterney-client relatianship, a court-appointed attorney should upon request by an indigent criminal defendant,
return to that defendant the copy of the transcript furnished at the expense of the State pursuant to Section 12-22-197, Code 1975,

It 15 cansidensd and determined by the Court that it is appropriate for an attorney in this sittation to et the transeript 1o the defendant.

Totbert, C. J,, Maddox, Faulkner, Jones Shores, and Camads, |)., concur. / Almon, Embry, and Bealty, I, not siting.

I, Robuert G Esdale, as Clerk of the Supreme Count of Alabama, do hereby certify thar the foregolng s a (ull, true and correct copy
of the Instrument(s) herewith set out as same appears(s) of record in sald Court.

Witness my hard this 10th day of Oct, 1984,

ot oo st

Clark, Supreme Coun of Alabama
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| DoesYour Bank See A Forest
'+ Or Just ALot Of Trees?

If your bank merely dabbles in land
management, you may find it lacks the
ability to step back and see the bigger pic-
ture. The real potential in timberland,
farmland, or mineral deposits.

But at AmSouth, we've been help-
ing people in Alabama manage natural

€ 1988 Ambouth Rancorporation.
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resources profitably for generations.
And that’s given us something
that only comes with experience.
It's called perspective. Without
it, in fact, we
couldn't see the |
forest for thetrees.  ForYour(C _;:11\\=111g Needs.

Member FDIC
AmSouth Rank, N.A.



“Our confidence in
stlaw research

iS enormous.
've found cases

Mary Gillligan
Librarlan

Victor Balancia
Associnte

Fenme & Edmovids
New Vork

online the day
they were decided”

Call or write for more information WESTI AWﬂ
or to arrange for a [ree WESTLAW

demonstration in your office. West Publishing Company
1-800-328-0109

JOMN L. DAVIS, 1.0, MICHAEL D. 000DS0ON {MN 612/688-3654)

.. Box 16366 P.Q. Box 17334 PO. Pox 64520

Birrmingham, Al 35236 Monigomary, Al 36117 ] y e

Phone, 205/320-6240 Phonm: 206/277-1014 St Paul, MN 5510640520
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