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I II~ meeting on Aµril 1, 1988, the 
lioMtl of comn1issloncr, unJnl 
mou)ly approved 1he 1ccomnicn

dt11ion 01 1he lnsu@nce P,ogrnm~ Com
mittee lhtll the bM PndONP i111d ,l\Si\l 111 
the Jdvcrtising and solicitotlon of mem
ber., of the b,u for fund\ \uhscrlptlo11\, 
mPmbl.',..;hip~ or debenture<; rl'iatt'd to 
thP capltaliz.itlon or a cc1ptlw 1r1,ur.int.c• 
rnmp,iny for profcs~ion.11 llabllily in 
~uranct'. I he bar also wlll particip;:nc in 
otlwr ,1t.tlvillc~ thJI mJy be 1c,1~on,1bly 
11ecc~~J1y to thr promotion, org,1nl1a1lon 
ond development of lht> n1ptiV(). l'h~1 

comntlshlon come 10 its decblon (ollow
lrlH ,1 lengthy period or careful c;on.,iclcr.i
tion, t1ncl .ifter ob1.1inlng lwo poll~ of 1hc 
mPmbC'r.h,µ and con~uhi11K whh Mc· 
Ne.try Insurance Consulting Services, 
Im ., ,ln ln,wance con~ulting l'irm which 
.idv,~i:d .1 numbct of the cxistlnR cJptiw, 
In 01hi!1' ,t,1w~. We c1te lnd~bted 10 Henry HARRIS 
I lt'li.!t' i ;ind 1he tn~umncc Progmm~ 
Co1111111ttec (or their hard work. 

I urge> ym1r qupport of 1hb (lffun whkh will ,ti ICM' the l.iw
yrrq of Alr1b11m,1 lo tr1ke their dc~tlny In their own h.inds 
ilnO ilS\llr(' the iWailnbillty of ln~urJnCt! Ol)U !ilitbllily O( prcm• 
luftl\, I phidgt! lo you thr11 I will give this 111y clo~e .:llten 
lion througl•out the ,cmJlndc, of my term in ofl'ice, and 
tho project h,1~ the support of bo1h of my ~uc-cc,,o,..;, Gary 
I luc.k.il,y .ind AIVJ Caine. I commend ii to (mch of you. 

I Jm delighted to welcome M,1ior Genrrc1I ~oben W. 
Norri~ .,, GeMrr1I Coun,f!I or lhC' Ali1b,,ma U,1r. General 
Norri, retires July 1 from his pos111on ilS Jurl14e Advm:atl! 
C.vneml or 1he United Staie~ Air r·orcc. I It! b ,rn Alabama 
l,1wyt1r ,111cl ,1 gruduatc of the Unlvc1 ~lty of Al,1b,1mu School 
of Ldw ,,nd brin8s 1101 only Cit<.ollont c1cdc111iol, but en-
1hu~l,hm 10 1hls lmpo,t;int position . I know oil will lend 
~uppo11 to Gene,al Norris. 

We wi ll n*~ M,1ry Ly,, Pike who rPcontly re~l~ned as 
,J)sl,1,rnt execu1ive director 10 ilCCPpt ,1 posillon ns direct· 
or of prok's,ional educ.11ion with the A,\odJtlon of Trial 
L.iwyt>rq of Americ,1 in Washington, llC. Mary Lyn d,d a 
wpNlor job for tht? bar In m.iny tlrCJ!>, p.ittkul.irly dt,vcl. 
oping tht• M,111dt1tory CLE p,ngram lrom it~ beginning dnd 
working with our many commlltcos. Milry Lyn carries with 
her our wry best wl~hcs, and she knows we expect her 
lo vlsli whenever ~he h;is 1hc ch,rncC'. 
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I 11m mos1 pleased thot one of nur ow~1,111dlng young 
IJwycrs, Keith Norman of Mo11t!,lomery, wl ll join the bar 

full time <1bout MAy 15 r1~ director of pro
gram) and oc.tlvltlo~. Keith ha~ been o 
dcdicawu worker In the Al,1brum1 State 
Bar1 and we are mos1 fortunJte thr11 he 
has agreed to co111e with U" I know you 
will enjoy working with him. 

Our IOLTA program continues to gain 
momen1um. At thr llrn!! of prep;ir.illon 
of this report, we had 293 tru~t c1cc:ounb 
converted to IOLIA i11turoM-b1•Jrlng JC· 
counts which rcprcsclll 901 lawyc~. We 
arc obtJlnlng cxccllr.nl coopcrotlon from 
bonks all over the swco, ,ind I ur1,1e tho~e 
o( you who have not t.ikcn 1he ,;)mple 
,;tep of converting your tru~, account 10 
.in IOLTA account, 1,1ke I lmr to do so 
now. To d:ite, the Ali1bt1mil I ,,w I ounda
tron, which will ;idn11111\tt'r lhc tOLTA 
granb, ha, rCC:l!ivcd $2J,146AI. The 
bo.trd of tru)tCC) of the foundation i,; 
determined tu develop SV>Wms ,1ssur-
ing that funding will go to projects of 
which the public ,ind the b;ir will be 
proud. 

By order cl/ective March 30, 1988, the Al;,b11mc1 Supreme 
Courl ,1montlcd Rule VIII or the C"llt,ni S('curlly Fund rule~ 
10 p1ovld<' 1h,11 only tho~e per~on~ holdlng t1n annu.,I bus
lm•ss lkcnsP \hall be a~ses~ed. Al th,,t time, we had II!· 

cPlwd l;HO c:un1ribution~ of $15 lMCh from o,pcclJI mem• 
ber. who now .:ire exempt. lht' b,ir commission felt that 
folrnc\, dic1.1tl!d thal we ~hould off<'• to refund 10 those 
mcmbN!t tlwlr 1988 assessment; howt.-ver, in doing so, I 
h,avc .1ppc,1lcd to lhcm to mJke their 1968 contribution 
.1 volu11t.iry one. The amendmPnt .iho Pxcmpt~ any per
!tOl1 ,1dmit1ed to prnctice who hi!~ rcc1< lwd tht• JJ,le! or 65 
yc,m Jncl retired from the ;ictivP prr1clln• of 111w. 

We rnnt inue to move forwr1rd wi th the post-conviction 
c11pll11I ropre~cntation projt;!ct· h!.!adcd by (omicr Govornor 
Allwrt BrcW<,r. The rC!!tource Lente, 10 lie established al the 
Unlvc~l1y or Alab.ima School of l.Jw wlll b<' inco,porated 
ilnd known cl\ th!! Alabama Caplt.il l~c~ourrn Cenie,. The 
following pcrso,,~ have been as~cd to ~<.wc on the Initial 
boi.lrd of directors: L. Murray Alley; Ornni\ N. Bt1l~ke; 
Fr,1nk S. ).1mc~. Ill ; Richard S. Manley; Rich,1r1I H. Cill; W. 
I l,1rold Albritton, Ill; Robert l Mc.Curley, Jr., fo1nk 11. 
Mrf,1ddl•n; and DJvid A. Bilgwt'II. 

I remind you to niilke pl;ins for the annu,11 11\Ct!tlnl!I in 
13irr,,lngh,,n, r111he Wynfrl.!y I iotcl. July 21-23. Wt.: cxpcu 
to h,1vc ,1 \Cj!mcn1 of the program clcdlc,1tod 10 cxplalning 
,111d p,umotlnR tho captive lnsu1 ancC' company. • 
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Executive Director's Report 

Hail and Farewell-The Montgomery/D. C. Switch! 

Goodbye 

M ary Lyn Pike hils resigned as 
il!tsist,ml executive di rec.tor of 
the Alabama St.lit' B.ir to b<..'-

comc director of profc.,~lon,11 educallon 
for the A\sociatlon of Tnal L.:1wyers o( 

America In the ai.~oclatlon\ Washing
ton, D.C.1 headqu.irtl.!ri.. 

Mnry l.yn began her c111µloynw11t with 
th() Alnbnma State BJr whllo J law stu
dent. She worked with Profc~!.or Cimllle 
Cook In the development or the Mdnda
tory CL( progrnm which AIJbJma adopt
ed In 1981. Following hC'f graduiltlon, 
she moved 10 Montgomery mid, with the 
bnr·~ MCLE Commission, Implemented 
.:1 model program th<1t h.i~ nm with neor 
perfection. The bar's r1ccep1r1nco of 
MCL E In A labamJ is ii ieflet.llon of the 
qu.illly nnd efficiency of tht.• progMm. 
Several of our neighboring M.ites have 
.:idoptcd our regulation\ .1nd proCl.>dures 
alrnost vcrb,uim. M11ry Lyn's implemen
tation ,1nd ndtTiin1s1r.i!ion c,f the MCLE 
nrlcs ;:ind commission pollcics, wilh the 
he>lp of Dl11ne Weldon, h,is ()st11hllshed 
our progmm as one of th() country'~ !'.}est. 

The activity level and volunteer in
volvement in commitlcc and ~Ct:lion ac· 
llvrty in recent year. I~ ,,nothcr 1rlbu1c to 
Mary Lyn'!> effective rolr a~ sta(( liaison 
wflh thO!,Q vital association enilllo!,. 

As our assbtant executive director, 
Milry I yn il lso coordlnntcd the compu• 
terl/ation errort of the b,u. She worked 
clo~cly with the vendor and pmgrammer 
10 Insure lhi!l the needs o( every a\socia-

rhc A!Jb1.1ma Lawyvr 

lion fu11Ctlor, would hi.! 11101. She rnordi· 
11ilt<'d the phase-In of <Mth functional 
<1rC',1 ,1nd 1hr training p'ogr,11n of the ~,.,ff. 

I he Al;ibr1ma St.1te B,11 h,l!> bcrwfllcd 
from M,1ry Lyn's com'11end,1blc talents, 
,h h,IVL' the nurnProu, cornrnun1ty Jnd 
civic endeavor.. in Montl{Otn(•ry in which 
she p,111lcip,1ted. 

She has coveted c.1 proro~~io11o1I oppor
tunity In Wash I llKto11. I ,lln confident 
A I LA hil~ chosen woll In wl••c-tlng her 
to dlrt'cl its professional cJuc:Jtlbn efforts 
whore she joins another Al.1b,1ma State 
B,1r member, Tom HendN.,011, who b 
ATLA\ new executive director. 

Welcome 
Coming home 10 Ah-1b11rna from Wash· 

ington to uecurnu Alab111n.i SlJle B.ir 
General Counsel is Rooort W. Norri,, 1hf> 
current Judge Advoc.1rc Gcnl•ml of 1he 
Unrtl'd States Air Force. 1 ll• 1s prrnc:lpal 
lt1gc1I ,1civi~or 10 the Air forte Chief of 
St.iff. G~·11eml Norris wil l rellrc> from the 
Aii Force July 1, 1988, 

Both General Norris and his wife. the 
forr11cr M.irtha KathcrinL' Cl1mmln~, Jtc 
nJtive~ of Blrmlngh.im. I heir rlinrghter, 
Lish,1. is ,1 hospit.11 c1dmmhtrator and 
1hc1r \on, N111han, will gr.1du,11t• from the 
Unlvt!r\lty of Virginl.i .1nd cnwr law 
school in the foll of 1988. Norrb gradu
alt'd r,om lhl! University of AIJbt1m,1 Lclw 
School In 1955 and e11rnc:d ;in I.L.M In 
t,1xotion from Gl!Orgt! W.ashlngton Uni
ver)ity. He has held vlrlu.illy every ma· 
jor position In the Air force leg.11 ~ystem. 

HAMNER 

I lb commendable t,1icnt, and cxparl
cnc:c a~ ,1 l.iwyer .ind adn1lnblr,,tor wl il 
hrlnK W<>ng direction to the office of 
general coun~ei. 

A screening commrltee ex:rndrd inter
view, 10 nve Onali~t!. rmm ,1monR numer 
ous ,lpplicants for the J)O\ilion which be
rnme vacant upon tht• rc.'tiwmcnl of Wil • 
ll,1m H. Morrow, Jr., tht• lw'!. gcnernl 
coun~cl ~Ince 1964. 

Tlw wurklond in thC' o((icl! o( ilw gcn
cr..il c.:oun.,c•I contint1es ro grow ,11 ,H1 ac
tclcr.itt•d p.ice. The bo,ml of commis. 
sionC'f\ authoriLed the• t>mploymrnt of a 
third J\slstJnl general coun\d ,ind Jp
propri,llc wpport personnC'I; however, 
thP\C' Jct ion, wi 11 not take• plncr until 
r.cnNal Norrb has Jn opµortunlly to re
view the? mtire opcrt11lon al llw C<mter 
for Profos~ion11I Responslbllily. 

Rt•qUl",I' for opinions on ethic~ l!>~Uc~ 
contlnuo 10 increase. The i'!~ue~ of .iclvcr
tising Jnd solicitation, pri11Me referral 
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servile ,1nd unauthorl,ed prm;tlce ol l.1w 
complaints contlr1uc to prt'SC'nl \timulat
ing ,~.,uc., tu the d1sdµl111ary commi!>
.,lon. Abo, the ~uprcmc court has bc.'forc 
it for con~idcratloll the model Rules or 
ProfossionJI Condull , Thc11 adoption In 
Alabama and fulfilling the profe~~ion·~ 
respoMiblllty at wlf-rcgul«1tlon will 
challcn8l! Gcn!!r.il Norri., ,ind hi .. cu
worke~. 

Cli ent Security Fund eye-opener 
Thl! owr,.ill m~ponsl' to tlw 1988 Clit'nt 

Security Fund a,)us~menl 11011cc) ha~ 
been poi.ltlvo; hOWt'VOr, I w.1~ ~hocked ,it 

the numlx!r of judges, publlcly-emplayt'd 
,lllorncys and non-practicing l,1wyrrs 
who questioned its applicability to them. 
Ours is a great bar and .i .,trong prob-
5ion with the pnv1legc of practicing in 
thv nation's foremost Jud,cl.il ~ystem, not 
to mention under the world's g1l'JlCSl 
Cun\ titu1ion-yc1 100 many of our mcm
bcm thi11k thJt the $150 annual bu,ines\ 
license Is what makes one a member of 
the legal profe~slon In Alabam,1. [,1ch 
peri.on adrnilted to pmrt in .1 take., lht! 

~.ime oath to gilin t'ie prlvileKO to prJ<:· 
lice IJw In Alabama. Thb privllcgf' It, ai• 
tended with ccrt,11n p1olesslonul re
~ponslbllltlc... • 

LOSING YOUR TITLE CAN 
BE SO INCONVENIENT 

12& 

Lettving your home isn't easy. But if you lost your title, that's 
exacUy what you'd have lo do. 

A liUe must be defended when challenged. With Mississippi 
Valley Tille lns~rance protecting against any challe!'ge ~ 
lo your ownership of property, you won't lose your Litle, e 
or have to leave your home! Mississippi Volley Title 

Sl11te 0//ictJ/324 North 21st St./ Bim1i1,gha111. J1L 3520,'J 
'/iii/ Hr, • //RfXJ/84,'l 168817f'lr{l1x 11,126 09/9/ Ii Min11c.'i(lta T1//l' Colll/l<III.\> 

Don't let your 
Alabama 
Lawyers 

get worn, 
torn or 

thrown away. 

Order 
a binder 
(or two!) 

at 
$10.00 each 

from: 

The 
Alabama 
Lawyer 

P.O. Box 4156 
Montgomery, AL 

36101 
or call 

(205) 269-1515 
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Sctlling an csuitc cnn be o complex proposition. 
Bm it's nothing compared to building cme. 

How will you invest? Whnt kinds of rlsks 
nrc you willing t<> wke? And who can you rely on 
to hdp you make the tight t.:hoit.:e~? 

Consider the 'Trust Services or AmSouth 
Bnnk. 

You might think our expertise lies in e.<'itote 
planning :md sculcrucnt. After all, m.rrTrusl Divi-

sion hns nn unpa.rn Llclcd record in these areas. 
13ut OLtr profcssionnl staff is also quoli1Jcu 

to make the kinds of investments thol con help 
you grow right now, from rcAI estate and bonds 
to high-growth equity investments. 

Ancl with those kinds of investments in 
yo~1r pocket, you'll JI' • ..c,,.,. ..._ 1. 
soon hnvc no estate U'\IVL:1\.1\.11 n 
worth SClLI ing. fur Your Growing Neetk 

rrn more informn1hm nhou1 011t lhu,t Service.,, cnmno1 yn111 1)cill~ A111So11th hmnoh 
11 1•>1\H AmSoULh 011 ncor11omtltm 

Membt1 I l)IC 
AmSouth r.lnik, N.A, 



About Members, Among Firms 
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ABOUT MEMBERS 
Judy Mendel Garfinkel, vice pres

ident, human rc~ourcos, Danc8oston 
Mortgage Corporation, formerly 
Mortgage Corporation of the South, 
hos relocated Lo the Florido division 
o( BancBoston Mort.gage Corporation. 
Her office is loc;itecl at 7301 Bay· 
meadows Way, Jacksonville, Florida 
32216. Phone (904} 281-3000. 

• 
David A. Garfinkel, formerly a part· 

ner In the firm o( VP.ill and Gilrflnkel, 
;mnounces hb rC:!k>ta lion Lo Jackson
vi lle, Florltli,1. I IQ will be t.!!'n!}loyed 
with the firm of Datz, Jacobson & 
Lembcke, at 2902 l11dependon1 
Square, Jc1ckso,wll le, Florida 32202. 
Phone (904) 355•5467. 

• Donald I.cc Heflin o( liuntsvll lc has 
joined the Foreign Service Jnd been 
confirmed by ~he Semite iJS Vice-Con
sul/3rd Secretary In the U.S. Embassy 
In LI mil, Peru, effective July 1988. His 
malling address remains P.O. Box !l7S, 
l-iL1n1svi lle, Alabama 35604. 

• 
Richard E. Shields announces the 

relocation of his office 10 63 South 
Royal Street, Suite 308, AmSouth C<e!n
ter/Rlvorvlcw Pia.ca, Mobllo, Alab,:i11ia 
36602. Phone (205) 432-1656. 

• Richard K. Mauk, former clerk to 
Bankruptcy Judge Stephen B. Cole• 
man, announces the opening o( his 
office at One Perimeter Park South, 
Suite 320, South Tower, Birmingham, 
Al.ibnma 35243. Phone (205) 969· 
3311. 

• 
David L Ratcliffe announces the re-

location of his ofrlce to 1005 Dauphin 
Street, Mobile, Alaban1a J660 4. 
Phone (205) 433-9930. 

• 
Robert M. Alton, Jr., announces the 

removal of his offices to 3000 ZoldiJ 

Road, Sult"' E, MMt gon,ery, Alabama 
36106. Phone (205) 270•0177. 

• 
Stcvon M. Reynolds announce~ the 

opening or his of(lcc ill 418 Scott 
St,·cet, Montgomc,y, Alaba,no 36104. 
Phone (205) 265·32-20. 

• Robert f. Smith announces the re• 
location or his ofnce to 214 West Dr. 
Hicks Boulevard, P.O. Box 1707, Flo
rence, Alabama 35631. Phone (205) 
766-3663. 

• 
Raymond P. Fili palrick, Jr., ;in-

nounce~ the relocation of his office to 
2032 V111leyd11le Road, Birrni11ghan11 

Alabama 35244. !)hone (205) 988-
5048 . 

• 
R1>nald A. Davidson r1nnounce~ the 

removal of his office lo 2200 City Fed
eral Building, Blrrnlnghan,, Alabama 
35203. Phone (205) 251-0285. 

• Leon F. St:imp, Jr., announces the r~ 
locatlM of his ofOce 10 1005 Dauphin 
Street, Mobll e, Alabama 36604. 
Phone (205) 433-9930. 

• 
S. Alec Spoon, formerly deputy dis· 

trict attorney (or the 15th Judicial Cir· 
cuil, 11nnounces the opening o( his of• 
fii;es ;it 22 Si;ott Street, Montgomery, 
Alabama 36104. Phone (205) 265-
6741. 

• 
Al Pennington ;innouncE:Js his with-

drawal from the rirm o( l'E:Jnnington, 
McCleave & Patterson, and his con
tinuance in the practice of law at 113 
South Dearborn Strl!l:!l, P.O. Box 342, 
Mobile, Alabamil 36601. Phone (205) 
43Z-1661. 

AMONG FIRMS 
George L. Be(k, Jr., announces thlll 

Dennis K. Pierson has become an as
soclato with the firm of Geerge L. 

Deck, Jr. Offices Me located at 22 
Scott Street, Montgomery, Alabama 
36104. Phone {205) 832-4878 . 

• 
R. Michael Booker and Byron A. 

Lassiter ;inno11nce the formation of 
Booker & L'lssiler, wiih offices lo<:att-.'Cl 
at 205 1:airhope Avenue, Fairhope, 
Alabama 36532. Ph<ine (205) 928-
2658 . 

• 
A. James Carson and F. Wade Steed 

t1nnounce the combinJtlon of their 
practices under lhe name ol Carson 
& Steed. O(ffces ,ire located at Ve~til
vla Commerce Centre, 2090 Colum
bia11i1 Road, Suite 4600, Birmin15h,m11 

Alabama 35216. Phone (205) 822-
7000. 

• 
Armbrecht, Jackson, DeMouy, 

Crowe, Holmes & Reeves announces 
ih11t David E- Hudgens ;ind Ray M. 
Thompson have become mf?mber~ of 
the firm, and JarnC!S R. Hinson, Jr., 
Coloman F. Mtlador, Aaron E. Brad• 
shaw, Broox G. Holmes, Jr., Ch.tries 
E. Harrison and Bernard P. Mauhew.11 

Jr., hnve become associated with the 
firm. Offices are located at 1300 Am· 
Soi~(h Center, P.O. Box 290, Mobile, 
Alabc1mil 36601. 

• 
StephC!n D. Htlnlngor and S. Ctl!g 

Burge, formerly of Hare, Wynn, 
Newell & Newton, and Stuart F. Var· 
go, formerly or 1-lardlli & Assocliltes, 
announce the rormatlon of a partner• 
ship in the name of Heninger, Burge 
& Vargo. Officefi are locatE:Jd al 2021 
3rd Avenue, North, Suite 300, Binn
Ingham, Alabama 35203 . 

• 
Cabaniss, Johnston, Gardner, Du· 

mr1s & O'Neal announces 1ha1 Hey. 
ward C. Hosch, Ill , and R. Carlton 
Smyly have become members or the 
firm, and C. Ellis Brazeal, Ill, Anita s. 
Gifford, Chri stopher C. Outl.tw and 
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David B. W.ilston hilW becomP asso
ciatP~ of the fltm. The flrm also an
nol1nres the relocotlon of Its Mobile 
ofnc;r.s to 700 AmSouth Center, Mo
hlll!, Alabi!mil '36602, Phone (205) 
I\Jl-6961. Bimiinghilm offices are still 
,11 1900 Fi~t Ndtional-Southem Natural 
Bulldlng, Blrmlt1Hhilm, Alnb;imo 
35203. Phone (205) .!52-8800. 

• 
David W. Crosl.rnd, Jim Tom 

Haynes, David N. Strand and Dale C. 
Freeman announce tholr p.1r1nership 
unnpr the firm name of Crosland, 
H.iynes, Strand & Freeman. Offices 
.i~ located at 818 Connecticut A'A!r1uc, 
N.W., Suite 1000, Wi1Shington, D.C. 
20006. Phone (202) 131-8274. They 
olso hove an offlct! In Snn Fmncisco. 

• 
Phelp~, Ounb<1r, Marks, Claverie & 

Sims announc(!) that M,1ry Campbell 
Hubbard has become ii member of the 
Orm. Offices are loc,w:d .it Texaco 
Center, 400 Poydras Street, NeW Or
lcan~, I ouisi.:ina 70130·3245. 

• 
Capouano, Wompold, PruJ1lwood & 

s.,nsono, P.A. ~nnounce!> that the prac
tlc.c\ of lngall~ & Warren and Frank 
Caskey hnve combined with the Orm. 
l he flrm name ~h.111 rcmJin Ca· 
pouano, wampold, Prestwood & San
sone, P.A. Offices are loc,1ted 111 350 
Adorns Avenuc1 P.O. Box 1910, Mont· 
gomcry, Alabama Jb102. Phone (205) 
264-6401. 

• Herman O. Padgcll dnd Paul M. 
Foerster, Jr., announce> the rl!moval of 
their offices to I North Roy<1I Street, 
Mobile, Alabama 16602. Phone (205) 
433-3741. 

• 
Th!! Orm of Laird and Wikoy, P.C., an-

noum e, the association of J. Kenneth 
Guin, Jr., with o((ic<'~ at 1816 Thutl 
Avenue, Suite C, 13onkhead Byar.. 
Bulldhig, P.O. Box 496, Jasper, Ala• 

bama 35502-0498. Phone (205) 221· 
5601. 

• Maynord, Cooper, Frierson & Gale, 
RC announces that WIiiiam S. Dodson, 
Jr., and Walker Percy Badham, Ill, haw 
bc<:omc member$ o' the n,m, ,rnd 
Cnigory M. Hawley, John N. Bolus, 
Virginia G. Carrulhcr§ dnd J. Kris Low
ry h;ive Joined the nm, tl!t associates. 
Of(lces a,e located at 12th Floor, Watts 
Building, Bimiingham, Alabarna 35203. 
Phon<' (205) 252·2889. 

• 
Joe G. Burns, Jr., David 8. Elli , Eu· 

gen<• C. Copeland and Philip N. Lisen
by .innounce the rorma1ion or a Orm 
In Iii!.' n,1me of Burns, Ellis, Copeland 
& Lisenby. Offices aro lm;r1tcd at 2319 
8th S11eet, Tuscaloosa, Al..ib,1ma ·:151101. 
Phone (205) 758-6530. 

• Webb, Crumpton, McGregor, Sas-
M!r, Davis & Alley announc<.'11 th.it Ken
drick E. Wl!bh iind William 8. Alvcr· 
son, Jr., hr1ve become Jssoclatcd with 
tho nrm. Offices are locntcd at One 
Commerce Street, S11i1e 700, P.O. Box 
238, Montgomery, Alabama 36101. 
Phone (205) 834-3176. 

• 
Jerry R. Barksdo'lle Jnnouncc~ that 

Thomas H. Guthrie, Jr., I& now a~so
dil ted with him at 121 South Marlon 
Strcl•t, Athens, Alab:im.i 356 II. Phone 
(205) 233-0525. 

• Jc1mcs D. Pruett has become )(!nior 
vice prt!sident anrl <IS'iOCiate general 
counsel o( AmSouth Bank NA , and 
o( counsol to Pruell, Turnbach & war
ren, P.C., In Gi!dsc;len, Alabama. His 
office address ls P.O. !lox 11007, Birm· 
lngham1 Al;ibama 35288. Phone (205) 
326-7607. 

• Th<' Orm o( Lewi I M.u1in, Burnell 
& Dunkle announces thot M.1rlln G. 
Woosley, formerly a~sl~tant coumcl 

.ind Alab,ima ~lcltl! counwl, I .iw~~ TI· 
tie lnsumncc Co,poratlon, has become 
,moclatecl with the nrm. Offlcu~ 111v 
located 111 1900 SouthTrust T()W('r. Birm
ingham, Alabama 35203. Phone (205) 
322-8000. 

• 
Tho Orm of Johnston, Johnston & 

Moore ,,nnounce~ the association o( 
fosh O. Kelly, 111, and David Vance Lu· 
cas. The firm ha~ relocilted to Regen• 
cy Center, 400 Meridian Street, Suite 
301, Huntsvill e, Alabamn 35801. 
Phone (205) 533.5no. 

• Stan Brown and Tommie Wil-on an• 
nounce tho (ormatlon of th!.! nmi of 
Brown & Wilson, with offlcos localod 
at 1902 Cogswell Awnuo, Poll City, 
Al.ib,111'1.i J5 i25. Phone (205) 884-1877. 

• 
Thl' firm of Buntin & Cobb, P.A., ,m-

nounces thnt Steadman S. Shealy, Jr., 
ha~ ~c:ome ;i member o( the flrm, 
Joey Horn~by ha!> become assoclmcd 
with tho rlrm ;md the firm name lws 
ch .. rngcd to Buntin, Cobb & Shealy, 
P.A. Office~ Ul'C! 10(:ilted ill 206 N. lcnil 
Street, Dothan, Alabama 36301. 
Phone (205) 794-8526. 

• 
Donald M. Brlskman and Mack B. 

Binion ,,nnounce th~ form;it1on o( 
Briskm-111 & Binion, P.C., with ciffire~ 
101,:.ired nt 205 Church Strc<!l, P.O. Box 
43, Mobile, Al,1bama 36601. Phone 
(205) 433-7600 . 

• Robert C Barnell, G. Willi.mi No
ble, Thomas R. Hanes, James P. 
0 1Ncnl nnd Gregory O. Collon an
noum.c they h;ive formed the nmi o( 
Barnell, Noble, H;ines, O'Ncal & Cot
ton, and thdl Dani!!! D. Spark( Is nn 
associate o( the Orm. Office~ Me lo
cated at 1600 City Federal Bu ldlng, 
2026 Second A\l(!nuc, Nonh, Birming
ham, AIJbumJ 35203. Phone (205) 
322-0471. 

Alabama State Bar Annual Meeting 
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The firm of McCorquodale and Mc· 
Corquodale a,,nounces that Jae· 
qualyn M. Sheffield has become as
sociated wilh the firm. Offices are lo
cated al 226 Commerce S1ree1, P.O. 
Drawer 1137, Jr1ck~on, Al;ibam;i 36545. 
Phone (205) 246-90 15. 

• 
I he firm of Munsey & Ford ,m-

nouncos that H. Thomas Heflin, Jr., 
has b!!COmu a partner In the nrm and 
wi ll practice under the firm name or 
Munsey, Ford & Heflin. Orfices are lo
cated .11 110 East Fif1h Street, P.O. Box 
409, Tuscumbia, Ali:lbama 35674. 
Phone (205) 3113-5953. 

• 
Cary K, Crilce announc;es the a~SO· 

cla1ion of L. Ann Grace and tho relo
cation CJf his of(lee to 100 Jo(ferson 
Strei:!!, South, Suite 300, 1-luntsvlllo, 
Alabama 35801. Phone (205) 534· 
049 1. 

• 
Johnston, Barton, Proctor, Swed· 

low & Naff annou,,ces that Hollinger 
F. Barnard has become a member of 
the firm, with offices at 1100 Park 
Pliic" T<Jwer, Birmingham, Al.ibama 
35203. l'hone (205) 322-06 16. 

• 
Mountilin & Mountain announces 

tha1 Harry M. Renfroe, Jr., has be
Ct>n'IC associated with the firrn, effcc
llvc March 7, 1988. Offices arc located 
at 2618 7th Street, P.O. Box 221.lS, Tus
ca loosa , Alnboma 35403. Phone (205) 
349-1740. 

• 
Clirford Foster, Ill , announce~ the 

relocation of his office to One Malson 
Building, 3800 Airport Boulev;ird, 
Mohile, Alabam;i 16608, and the as
~oclRtion ol Clinton M. Tarkoe. Phone 
(205) 344-3300. 

• 
Pelzer I-tomes, Inc., announce~ ihat 

Gordon Thames has bw:m employed 
as general counsel. rle formerly prac• 
tlced In Fort Lauderdale, Florida, and 
wi ll continue to handle a limited 
number of criminal and civi l matters 
in ho1h Alabanw r1nd Flori~lii. Hi$ of
fice address Is 2600 Spruce Strl?~I, 

Suite A, Montgomery, Alabama 36107. 
Phone (205) 262-2505. 

• 
Nettl es, Barker, Janecky & Cope-

land announces that Forrest S. Latta 
has become a member of th!'! firm. Of
fices are locnted al 3300 First National 
Bank Building, P.O. Box 2987, Mobile, 
Alnbarm1 36652. Phone (205) 432-
8786. 

• 
tohn A. Nichols and Mark T. Smyth 

anriounce the dlssolutlon of the firm 
o( Lightfoot, Nichols & Smyth, John 
A. Nichols will continue his law prac
lice as a sole pr11e1ltioner under 1he 
firm nnme o ( Lightfo ot & Nichols, 
Bricken Suilding, Luverne, Alabama 
36049. Mark T. Smyth wlll conllnuc 
his law practice as a sole practitioner 
under thl.! flm1 name or Mark T. 
Smyth, Brlckc,, Building, Luveme, 
Alabama 36049. 

• Fred 8. Simpson onnounces the as· 
soclatlon of Elena A.. Lovoy, with of· 
fices located 11t 105 North Side 
Square, Huntsville, Alab;ima 35801, 
Phone (205) 539-9333. 

• 
Gordon, Silberman, Wiggins & 

Childs announces that Richard Eb· 
binghouse, )<1mes Mendelsohn and 
Claudia Pearson have joined rho fl rm 
as assoclatts Ir, lht! Birmingham of· 
flee, Mtl Eric Adams has Jolr,ed as an 
associate In 1he Huntsville ofnce. 
Birmingham offices are located .11 ISLh 
Floor, Colonial Bank Building, Birm
ingham, Alaban,11 35203. Phone (205) 
328-0640, The Huntsville office is lo
c11ted il t 100 Washington Stree1, Suite 
107, I luntwi lle, /\labama 35801. 
Phone (205) 551-0974. 

• 
Hogan, Smith, Alspaugh, Samples 

& Pral1, P.C.1 announce~ lhal Rlch.1rd 
O. Stratton ha~ Joined lho firm as o( 
March 21, 1988, and James P. Rea has 
been made a member as of January 
l, 1988. The nrm has moved to its new 
offices JI 2323 2nd Avenue, North, 
Birmingh;rm Alabilma 35203. Phone 
(205} 324-5635. 

• 

Kenneth 8. Kaplan annoum;es thdl 
his nrm, Cohen & Kaplan, has merged 
with the 100-year-old Seattle firm or 
Lane, Powell, Moss & Miller. Or/Ices 
lire loca1ed at 3800 Rainier B.:ink Tow
er, Seattle, W.bhington 98101. 

• 
The firm of Tanner, Guin, Ely, Lary 

& Neiswender, P.C., onnounces that 
Duane A. Wilson hos become an as• 
sociJtc of the nrm. Off1ces ore locoted 
al 2711 University Boulevard, Suite 
700, Capitol Park Center; 1mcaloosa, 
Alabam;i 35401. !'hone (205) 349-
4300. 

• 
The ornce or Slade Walson an-

nounces the relocation or lhefr offlc:o~ 
from 100 South Dearborn S1rec1 10 113 
S0u1h Dearborn Streat, Mobile, Ala
bama 36602. Phone (205) 432-3230. 

• 
The firm o f Ba rre tt , Ain$worth & 

Haynru. announce~ 1lw rt!locatlun of 
its ofnCe5 to the Southl3rldg!! Bullcllng, 
2100-A Sou1hBrid1:11! Parkway, Suite 
570, Birmingham, Alabama J5209. 
Phone (205) 879-0377. 

• 
The (I rm or Watson, Gammons & 

R!es, P.C., ,J1111ounces thot Stuart Ed· 
win Smith has become ossocloted 
with the firm. Offices are located 111 
107 Nnrlh Side Sguare, Huntsvl I le, 
Alnbama 35001. 1>110ne (205) 
536-7423. 

• 
Walt l!r fl. Crownover, Mark A, 

Stephens, Dennis W. Shields, Sanford 
E. Guntl!r c1ncl Charles M. Colern;in 
announce the formation of i'I firm in 
the name of Crow11over, Stephens, 
Shields, Gunter & Cnh:man, P.C. Of. 
rices are located at 270J 71h S1reet, 
Tuscaloosa, Al<1bi!mi! 35401. Phor)c 
(205) 145-1400 . 

• 
The firm of Veal & Garfinkel 

announces lhat Valrey W. Early, Ill , 
has joined the firm, and 1he firm name 
has changed to Veal & Early. Offices 
are localed at 2112 11th Avenue, South, 
Birmingham, Alabama 35205. Phone 
(205} 320-4146. • 
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Riding the Circuits 

Dale County Bar Association 
Tlw D.ilL• County 13ar A~~ociation 

!'lf'ctl'<I 1987-88 officers. Tht>y Me: 
Pri:~ldt·nl: Alicia Jo RPC,l•, 

Daleville 
V1c1··V1C..,/dllnt: 14!y Kennington, 

ArJ!on 
S1•"t'IJry: Anthony R. 

Livingston, Newton 
Tte,1sur!'r: W/lli,1111 11. Filmurl', 

01.1rk 
- Alicia Jo Reese 

Elmore County Bar Associati on 
The Elmore County Bar A\socilltlon 

met rccC'nily at Mr. c·~ Rt!stauranr In 
Montgomt:ry. Thank) W<!rc cxtcndt·d 
to e>UINOinR President Lyr,nc Rlddll'
Thr()W('r (or .1 Job well done. The rKW 
offic«'" for 1988-89 were in~t.:illcd. 
Mlch1wl S. HMper of ,;,llnsqep was 
uluttuci pre\iclt'nt, ;ind 131ake A. Green 
of Wolu111pk;1 wn~ eleclc~d ~ncret;11y, 
The I lonor,1bla Richard D0rrou1,1h1 

clrcull Judge of the Family Court Divi
sion of Montgorncry County, Al.i
bJmJ, ,poke to the member.. of the 
n~~od,11ior) on Rule 32 and the ,econ, 
mendP<l rhlld support guidclinrs, 
01hN mnuers relating to the practice 
of f.tmlly law were di,;cussed. Frecfp. 
rlL-k r. (r,~lcn, Jr., a candidate for lh<' 
Al<1b,1111., Court o( Criminal App11ab, 
,tlho wt1, prc~1.mt ,mc.J ~µoke brlcfly 10 
1·ho mmnbcr s, 

- Blake A. Crcen 

lee County Bar Association 
In November 1987, the Lee County 

Bc1r Assodatlon hpg;in .:i continUtng 
lcgdl < .. du,·ation seminar program 

which will become ,m .innu,11 cvrnt, 
Thi.' semlnM w.ll held .it the t re 
County Justice Cen1er anti providl.'CI 
6.o hou~ of CLE credit. Approxl
m.itely SO lawyers ;ittended Jnd about 
l1t1lf of lhost? were from counti~ other 
1han Lee. I he topl<,; ;incl ,pp,1ker~ 
Wl'rl': 

- Jn updcJte on criminal IJW by 
Ron Myers, dli,td<:i auorrwy, 37th 
Circuit; 

.,ppcllJtc pr,1ctlct! l)y I Ion. 
Richord L. Holme, , Al,1b.im.i 
Court of Civil Appeal\; 
- tort reform-the defendant'~ 
pe~pecliw by Ridi,1rrl B. Gar· 
rcu, of Ru~hlcm, Stakc>ly, John
MM dlld Carre lli 
-A l.1bamc1 Stt1tc 8;ir report, by 
Bon H. Harris, Jr.1 prcsld~mt, Al,,. 
bmnn State ll,1r; 
-c ivi l proccdurc-rcl,1tlo11 bJc:k 
o( ;imendments, by Joromr J to((. 
mnn, Univer.;lty of Al,1harn;1 
School of I aw; ancl 
- punitive damage ~ and tort rt'
(orm-thl' pldintifr l> pc~pl!ttiw, 
by Lloyd Ga1htngs, o( Ga1hlng~ 
,1nd Tucker. 

The Lee County Bar A~5od,itlon 
111cc1, monthly. A ~per l;il ~od;il ~wnt 
wns held in Janu.iry with ii cocktail 
,e,rp tlon ho~t1:..><l by Colonl.il llt1rtk fol
lowed by a ~cc1w<.J dlrmcr ,11 Aublo's 
rcst,1urant ln Magnolia Pl,ua . Auburn. 
1 lw 1988 o(Occrs .:ire: 

Prcsidcmt: Guy <.,untcr, 
Opr·llk,1 

VtCL'-j)te~tdent: Bob Petty, 
Opt Ilka 

SetrPlmy/ 
tri?asuwr: Arnold Umb.1th, 

Opellk,1 

- Michael W1lliams 

Montgomery County Bar Associa· 
lion 

The Mont8umery County B,1r A~so
ciatlon elet:1cd new offlcms and dlrtlc
tor~ or the boctrd for 1908: 

Pre\ld<•n1: W,mtl,1 (), Dcvcrc,tux, 
M!llllKOll\tiry 

Vlef'-l)rt·~itlont· Robcm 0. Scg;ili, 
Mon111omcy 

Secrcrary/ 
11cJ~u1er: J. Floyd Ml wr, 

Monrgomcry 
Board mr111br~: J. Cliff I fcilrd 

John N. r.1pp.11ia~to~ 
It. C. Nlit, Ir. 
J. Paul Lc>\-wry 
Durothy Norwood 
J,11111JS I , wtlllum~ 
Edwin K. l vln}!~lon, 

<'X omclo 

The appolhtl'd comrnillePs ,ire plan• 
ning a bu~y yc.ir for membrl"i. The 
tnw Day Committee\ chaired by Rob, 
ert H. Harri~, ha!> plc1nnl'd a full week 
of ac1ivilie,, includin11 the L.,w Doy 
luncheon with 1,1ue~I \pcakcr U.S. 
Scndwr Richard Shelby. Tho Conrlnu-
1 rig Legal ~ducutlon Cornml1tue, 
chaired by Anthony Mel nlr), I~ setting 
up at lcasl 25 hours of C~E credit. Jim• 
my Pool, ch..ilrn1,111 of tho Entertain
ment Committee, h,h ,c.huduled ~cv
eral ~ocial (unctlo11s for 1988, in• 
duding the MCBA Annu.il 13.irbccue 
r1nd a golf and IPnnl~ tournamt!nt fol
lOW<.'d by a party. 

- Dot Wilson, 
E)(_cculi \/c Scne tary, MCOA 
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Riding 
the 
Circuits 

Walker County Bar A'i ociation 
On M;irth 1, 1988, nftt'1 flnbhlnf\ J 

th,cc-wcek progmrn, IJ Jllt!ndcc.>\ o( 
the "Peo1i lc~· I nw Sc..hool" wNc pre
sented with n..ninc.'tWS of completion. 
The ~chool I~ spcmsorcd by tho W11lkN 
County Ba, Assoclntlon In ccmJunc
tlon with lhi: W,1lke1 CollQge Mult 
Conti11uing lduc.1rion pms1,11n. The 
pmgmm hn\ run for two ye,m nnd 
b<>en ;idoptt'tl Js ,in onnu,11 projecl. Recent gradua1es of Wi!lker County BM A\~od,·11/c,n~ "Paoplv~· Llw S<.hoc>/" 

1J2 

- G. Warren Laird, Jr. 

REMINGTON 
Priv ate Pbc:emcmts 

Leveraged Buyouts 

Term Debt Financin g 

ProJcct Analysts 

Acquisition Finan cing 

Dllbt Rest ructur e 

Business Valuations 
LanJ E. Sellers 
C. Ruffner Page, Jr . 

The Remington Fund , Inc. 
Ventur e C apit al 

Nolionnl B,mkofCommercc Building 
Post Office Box 10686181rminghilm, Alabruna352021Tclophonc (205)324.no«J 

• 

Need Back Issues of 

The Alabama 
Lawyer? 

We have extra copies 
of most editions, 

from 1983-88. 

Call (205) 269-1515 
to see if we can 

help you complete 
your sets for binding 

($3, plus postage, 
per copy). 
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Bar Briefs 
1-tcflin speaks at ABA Mid-winter 
Meeting 

l ho Amcric:;in Judlc.itu1c Sucloty and 
the Nc11 lon;i l ConrorPnce of Rar 
Prc~lthmb co-hm,ted tlw anmlill lun
cheon «1i the mld-wlnwr m<><'lins of the 
Amerirnn Bur A•soclatlon ln Philadel
phia. Srn.itor Howell 1. HC'flln wc1~ 

thc lunchimn c;peakt>r, ,111n his ;iddrcss 
dc,11! with the "cumbcn ~ome r,ocess 
(o, lucllcl..il lmµt:,1chmcnt:• l'lctured ill 
right arc Alab,mit.1 51,110 Bilr President· 
l' locl Cary C. 1 lud<aby; Je,,nnc Huck<1by; 
Blrn1lngham Bar A~~oclatlon Prt·~ident 
Gerard J. Durward; S0n,11or I leflin; 
M.idi,on Counl'f Ciru11t Judi,w John 
D,wld Snodgrass; ASB txccutlw Direc-
101 Rc•Binald t Hamner; B1!111lnght1m Bar 
As~ocla1ion Executive !111('rlor Bclh Ct1r
mlch,wl: 11nd ASl3 1987-88 Prc~ident Ben 
11. 11;irrb1 Jr. 

- photo courtesy or ABA Journ11/ Heflin with J<NNJI dtWndees of the ABA Mid Winter MQclfng 

law Week across the co untry 
The 1988 L,M 0,iy U.S.A. theme i~ 

"I CKOI I It et.icy:• 
I JW o.,y U.S.A. WilS ('Gtnbllshcd by 

United Stal('s Presidenllul Prod,1111a1ion 
in 1958 ,1nd reaffirmed by ii Joint resolu 
tlon or ConKres~ in 1%1. Thl' purpose or 
L.tw OcJy U.S.A., wlebmted annu,1lly on 
May 1, I!, to re~crve ,;1 '\p(,'cf;,I dny of 
cclcbr.:i1ion by 1he A111crlt,1n 11cople In 
opprClclJtion of theli II be, lies ,llld 10 pro
vide .in occo~lo1) for rt•d11dlc,11lo11 lo th(! 
ldPill~ Of l.'quallty i111cl ju,tlc;<' Under l.iws." 

Tlw 19118 theme, ' 'I l'Kt1i Lltcracy;' en
c:ourilgl><, L.,iw Day progr,1ms ,ind event .. 
10 urK<' all cili;,,:en\ to lncrct1se thei1 
kn<M'lt'dgc and uncle~t,mding of thP lilW. 

St.itc ,111d loCill b.ir .,~~ociallon\, 
lfb1a1lcs, co111r11unl1y org,11,11.ntic>nh, 
~chool~. churches, lilw crnfor<:enm111 
,,gencles, service club~. leg.ii ,lllxlllarlcs 
;md "·011tlng org,lfli1t11ions .,re among 
tht• m,1ny groups which ~pon'i<lr L,'lW Day 
U.S.A. program!> and (.'Vl.'nls. 

Tlw Al,,bilmJ LJwy<.•r 

I he <•vents .ire numerous and varied, 
mnging (rom mock-trl.ib wnducted in 
,;chools, court cPremonlPs ,1ntl roster 
,ind <";~;iy conte<.15 10 1elev1~lon .ind radio 
call-In prt>15rams_ 

Rt'CCnt lnnw.11iw prograrm hav<c! ln
t lucit'<I tlt'-lns wllh d 1llcl f111gcrprl11tl11g to 
aid In loc.i1ing missing child1c11, LOOr

din,11lon with sponsors o( local cam· 
p;,lgns ilMJlnst drunk driving, ou11each 
progr,11m to senior citizens and com
munity partkpiltion in di~putc rett0lution 
progr.im\. 

Law Weck in Alabama 
AIDb,11n.1's Judge~ J11<.l l,1wyors hit the 

cl11s~roon1s the week of M,iy 1·7, 10 p.ir
ticip.:itc in th<' statewid<' l"g.il "tc,1ch
in" on l;,w ilnd jvstlce . 

rhP program 1~ ~pon~red hy ~tate 
court\ ,md the Alabam,1 Stdle Bar to 

celebr,llc L.1w and Court Oln,erv.111cc 
'M?ck and c.irries the thPmc (or 1lm ~r's 
I .iw Day, "Legal Literacy- The ABCs of 
Amt-rit,10 Ww and )u!.licl':' 

Al,1b,1ma Chier Justice C.C. 1orbc>rt, Jr., 
Superinlcndent of Educc1tio11 Dr. W11yne 
Tc,1i,:ue nnd State B.i1 Prcsldunt llf'n Har
ris of Mobile h11Ve endorsed 11111 prownm. 
rorburl \,,id he will parrlclparu 111 a 
~chool forum clurinJ,1 lhc week. 

The c.hl<'f Ju\lice ~.1ld ,,II mcn1bcr, of 
1he judicic1ry and ,111 lawyer~ c11c rc
qut'~te<l 10 p,1rlicipa1e In the program, 
vl,lling wllh stud<ml\ in t•vt-'ry Plrmcn• 
Lc1ry .incl ~cco11d.iry school In the ~,nte. 

rorbrn ~nld commlllcl 1, of Judge~ ,1r1d 
lc1wyer, .ire established 111 eve, y Judlclnl 
drcull .ind county an<l wl I coordlm1te 
thc,c .1ctlvltles with ,chool ;id. 
mi11lw.11or:. dnd teacher;. 

- Admlnii.trallve OUicc or Courts 
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West-Central Alabama Young law· 
yers' Affiliate Division est ,,b· 
lished 

On Friday, f"el.lruary 12, 1988, In Jasper, 
Al;ihnm,1, young lawyer.; from " fivo
coun1y ilrt1r1, lndudlng Cullman, rc1yettu, 
Mt1rlon, W,1lkor ,u,d WinbtOn countlc~. 
mc1 10 dctcrnilnc the foaslblllty o( 
cst.:iblbhlng ii regional young IJwycrs' ,11· 
nllaw dlvl,1011 oi 1he Young I ilW)lel"i' S<'C· 
tion of tha Al,,bama State Bar. The West
Crntr.il Al,1bam,1 Young t iJVV'ff'r<;' Affili,1te 
Ofvl~lon C'mf'rgt'CI, 

Young lr.1wyc1) from the ri~t ·ounty 
,1ret1 wt!rc encouraged to auenrf. Approx
l111,1tely 0111:'-half o( the young l,1wyc"' 
from tho rci;lon were pre~ent to 1,ikc p,1r1 
In lhc (01mt11lon or this new 01ganl2.1tlon. 
Many other; who could not .11tend ex· 
prcssC'd their d<.'Slro Lo become J p;irt o( 
thl, {()11t;Of.)t. 

After., \emlnur on "Ruic 32·Chlld Sup
port Cuidellne-~;· conducted by the Hon· 
ornblc W.idell C. Z;inaty, Jr., of the Ttmth 
Jut.lit I.ii Circuit, the young lawyt!r.; fl'<'On· 
vt!nt'tl lnio a gl1neral bu~in('~\ session, ln
tcrci.l\ In lhC' (orm,1t1on of a young lilw
yors' ,1rrlllt1il' dlvl~lon frJr the geogmphlr 
n,ca were dlscu~~cd, and all In t1tte11<.l
,1nte voted u11..inl1110usly to carry on with 
1h<: Oti,:,1111, J I Ion's formation. 

Warren I Jlrd of J,J5per was elcctccJ 
president of lhe ,1ffilii1te div1~lon. Kl111 
Chancy of Cullman was clcctt'd v1cc
pre~ld1m1. Marg.1rc1 Dabb~. Jbo of Ja~per, 
wa~ elt•c:tt!d wvur .. ry/tre,hurer. 

Thi.! Wc)t•Cenir.il Alabamct Young l.lw
y1m will hold Its next meeting ln early 
summer, 

Gadsden, Tuscaloosa LSCA offices 
get new managing attorney s 

The 1.losc of 1907 saw the ilppointmcmt 
of new m,111;iglng ,lttorneys (or 1hn {";,1d.,. 
den ,ind Tu,rnloosil Region11I Offin·~ of 
LcgJI Services Corp. of Alabt1m,1. 

Namt'd m.inager In Tuscaloosa Is Sue 
Thompson, who has served ;is the nw,. 
.:i11lng ,11torney in Gild'\Clen sinc:e 1ho1t of 
Ike OPf'nl'CI in Ft<bruary 1978. R1>plt1clng 
her I~ D,wftl Wrb~ter, who was pro· 
motccl from ;i $enior staff position In 
lhc C,1dsdcm R111,1lon\ Talladu1,1a om,o. 
Thompson replaces Je(( Sacher, who rt ... 
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,igncd In mid-October to 1,1k11 ,, job in 
W.,shington, D.C. 

Horn In Greene County, Thomp~on 
wa\ roared In Tuscaloo~a. Sh<' <rni,hecl 
the University o( Alnh.1mn L1w School In 
Janu,,ry 1974 and W<ls in prlv,110 ptr1ctlco 
Ir, rusLaloos.:i for three y<>Mh lwfort! Join
Ing I.SCA. Her undergmclu,,te clcgrce WJ\ 

from the Universily. but sho Jl~o ,11tend· 
C'd S1l1lmdn Collogc, ,, Pre~byterlctn 
$C:hool ln 1\Jscaloosa, Thomp,;on rurwnt
ly is vice-cha1rµerson ol thm school's 
boartl of truMecs .ind h,,, ~<'rved nn It«. 
bo,ird ~incc 1981. 

Formerly .:ictiw on the natlont1I bo,,rtl 
c,f the Gir l Scouts of thl.' U.S.A., Thor,ip. 
~on h,1s rocused her communlly c((ons 
lucc1lly 111 rPc:enr yudr~. She ~crvcd J\ ,1 

bor exnmlner from 1983 10 1986 ,ind still 
1.-. prl.'§ldQnt o( 1hc bo.ird of dlree1ors of 
the Etowah Quality of I ife Council, .1 

nonpront agency which reC'elvt>~ fecler,11 
gr,1nb to or>erate lhree C'Ommunlty lw:ilth 
centers in the Cilclsden arc•a. 

Web~ter came to I.SCA In September 
19ff0 ao; a ~t.iff attomL>y opcr.itlng ,1 spe
cial migrant project luntJcd by LSC'. I le 
~pont a few month!> In Gadsden before 
working out o( Pell City where he> ran thf' 
51,1lcwldt• migrant progr.:im (or ,,bout lwo 
ye.,,~. A decision W<lS mi1de 10 doSl' th'-! 
111ltv,1111 program, fundl1114 ro~I~ do~cc.J 
the Pell Cily omC'e ilnd Wt'b~1cr tmn~ 
fc1rccl il5 il s1aff attoney lo 1h1.• Tt1ll<1dCRil 
ofrke. Ht> ha~ been a !>Onio, M.tfl Jltorney 
~inrc Ff?bruary 1984. 

Weh~ter i~ a 1974 grJdu,111: of Cumber• 
l,1nd Sd1ool of Law. I-le WJ!, a polltlC'al 
,rlence major at Auburn Uniwr\fty . 
Bdorc Joining LSCA, he w," in prrvatc 
practice In Blrmlngh;,m for flw yc,11s. 

lowil ScrvlcC!s Bullcc/n, winter 191\7-UO 
cdltior1 

Rice named "Boss of the Year" 
BPnjamm R. Ritu, .i I luntwllle Jttor 

nc>y recently wai. named "BO\\ o( the 
Ye.ir" by the Hu111willc LcgJI Sf'{rt•1,1rre, 
A\~o<:l.itlon .rt Its Bo~s ol th<" Yl'ilr 
13cll1{fLIOl, 

Rice I~ J 1972 grMluutc of CumbcrlJ11t.l 
Srhool o( I aw iJnd pmeikch with the flrrt1 
of Will iams, Spurri11r. 

Samford named counsel to Auburn 
University 

Thoma!> D. Samford, Ill, longtime legal 
adviser to Auburn Unlwr~ity, hao; been 
11;:imed lllliver.hy R<'nor;il c:ounsd, Au
burn University Pru&idcmt J,11111!~ E. M.:ir
rln announced. 

The appointment b clfcctlvc In h:ne 
$Ummer for S,m1ford, who hil~ served ;is 

Samford 

an attorn1.>y ror AU since 1961 and the 
university\ gcner.il C'ounwl ,inc.;c 1965. 

The full0 1imC' lt>g,11 rounsd po~lllon 
w.1s rccomrnendc•d hy .:1 study commit• 
tee that as~i~tC'ci In ,111 owrt1II university 
orga.ni1afic,n,1l re,11 uct ur'l11g 1hut beg;in 
wi1h the ~tart or 1ho Morlln ndmlnistra
tion in 1Y84, 

UesidL•s nmtlerlng scrvin• 10 the uni
ver..ity through his Opcllk.i pr,1c1icl! for 
27 yea~. S.unford ,11«.o h~~ ~l!rvt.>d on a 
number of unil,'l"r'illy boJrth ,incl com mil• 
tees Jl the direction of tho AU president • 

A nMlw of 01xclik.i who ,ltlendecl pub
lic schools 1ht!ro, Samford earned his 
unclergradu.11c dt·1,ire:o In polillcs at 
Princeton, where he gr,1d1r.:1tlld mag11,1 
cum l.wdc.• ond w11s n member of Phi 
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Bela K.lppa. I hi earned his law degree 
from the Unlvcl')ity of Alabama, where 
he gr,lduated nr~t In his cldS~ .ind !>Orvt.'Cl 
J S editor 0 1 the law review. 

Samfo1d, 51, Is o member of the Amer• 
lc.Jn, Alohama St~u~ and Lee County bnr 
ilS~ocinllon5, 11nd hi~ profe5sionol c1dmis· 
siun~ include the U.S. Supreme Court, a~ 
well il\ thl' AIJb,,mJ Supreme Court ,,nd 
subordinate t.ourt~. 

Committee looking for intellectual 
propert y l.iw papen; 

The lntcllectu,11 Property Commlttl.'(;! of 
the American Corporate Counsel A~!>O
ciation h11s cmbt1rked on c1 project to ,ICt 
.,~ a clenrlng hou~e for all nonpubllshcd 
papers do.ill11g with lntollcc tual proper• 
ty low. I he con,mluce pl,rns to m.:1ke Jn 
.ibstrcitt of those popers and clrcul.:ne th~ 
Jl.lstract~ among ils members. 

For more Information, conlt1ct Lynn 
Smclkinson, 'ienior coun~I, U.S. Cham-

The Alabama I awy('( 

ber of Commerce, 1615 11 Street, N.W., 
Washington, D.C. 20062. Phone (202) 
463·5337. 

Avis adds new features 
Avis ;innounces ih~t the \l)CCinl, low 

rate•~ offered In 1hc Alabnma St,1tc, 8,H'h 
Avis Momber Benefit Agrc.wment hove 
l>ecm extended with 1wo r1c.kiitlonnl pro
grum benefits. Effective M.Hch 1, 1988, 
Avh now incl~ides the following lmpor• 
ltllll features: 

- Unlimited, free mlleagt' :ipplying to 
A\Sod.itlon Daily Rates for rc.•nlal~ 
returned 10 the \amP r hy. 

Specl.11 dally rat<' pricing applying 
In 1he New York cay .. ircJ fo1 loc,11 
rent.ii~. 
Cor C 10Lil) A B C. 0 L 
0,1lly Rmt· 40 43 45 46 47 

-All other rates, di,counts and bcnc.'
fil~ rem .. 1ln in full effect. 

Wilson appointed U.S. Atlorncy
Mlddle 01 trict of Alabama 

James Eldon WIison, .1 Montgomery :it· 
torney, recently w;i~ nppoln1cd as the 
United Stiltes Attorn<.'Y for tho Middle 
District or Alobam.1. 

Wil~un grodu.ited from ihQ University 
of Aldbam11 fn 1969 anc1 lhc Uniwrsity's 
School of L..1w In 1972. 

Prior professional oxpcrlonce includes 
~crvlng as an asslstJnt ~ldff Judge ad· 
vocatc from 1972-1976, ilnd JS Jn assi~I· 
ant U.S. Jttorney for the Western Dis1rkt 
of Loulsla11<1 from 1976•1978. In early 
1978, he trJni.fcrred to Montgomery, em
ployed as an a~sl~lant LJ.~. AllOl'i)Cly, 

las l June, Wllsor1 WJS appointed as the 
Interim U.S. attonwy, .-.nd the Senate con
n rmcd It February 19. 

Wilson abo servt'S ;is the staff judge ad
vocate for tho 198th Tilctical righter 
Group, Dannelly I ield. • 
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If you aren't in Birmingham July 21-23, 
here's a look at what you'll be missing-

Thursday, July 21 
- Section 1neetings begin Thu1~day 

morning, with 1hc Bench and Bar 
lu11chco11 at noon. 

- In the late afternoon, there will be 
a short ceremony In downtown 
Birmingham dedicating the I lugo L. 
Bl.:1ck Federal Courthouse, fol it)W(!d 
by the tri.'lclitlonal m\!mber~hlp rc
cept Ion . , . 

- , .. This year's reception wi ll be 
held in Alabarna's only 1rue "movie 
palace:' the Alabama Theoter. Dur• 
Ing the reception, members wi ll be 
entertained with a performance on 
the theater's mighty Wurlitz er 
organ. (There is ample parkin g near 
rhe theflter, which is a short walk 
from 1he courthouse.) 

- There's still morel The ASB Young 
Lawyers' Section, In conjunction 
wilh the Bimi h,gham YLS, will host 
their aMual get-together tentative
ly scheduled for the Birmingham 
Botanical Gardens. 

Still more ... 
Friday, July 22 

- All day- Update '88- lnfor111atlon1 

education, handouts and cle credit. 
- Traditional alumni luncheons at 

noon. 
- Thai night, back by very popular de

mand, is the Chicilgo Bar Associa· 
lion's "Christmas Spiri1s" revue! rhe 
1987 produc1ion, ''l ex Miserables:' 
fentures many of original cast from 
thl:! 1986 ~how during Lhc last Blrm• 
Ingham convention, which was 
considered by all to be great enter• 
tal11rt1cnl. 
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Not over yet ... 
Saturday, July 23 

- In rhe morning wi ll be 1he annURI 
business meeling and Grande Con
voc:allon, as well .is commiuee 
brcakfa~ts. 

- I( the state bar'~ effort) to forn1 a cap-
1lve Insurance co111pnny aro success. 
ful, this will be the rnajor iopic of 
Interest during the general scs~lon. 

"RESERVATIONS for the Wynfrey wil l 
be handled through the state bar; 
convention brochures and reglstra· 
tion forms will bl? rnailt:!d to mem
bers by early June. • 

BACK TO BIRMINGHAM IN JULY! 
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Profile 

Alva Caswell Caine 
President-elect, Alabama State Bar, 1988-89 

P
umi.,nt to th~ Alab,,mil Srilto Har·~ 
rule~ governing tl1l' c lC'dlon or th!! 
pr!.!sidcni-elect, thl.! following blo

grJphlul ~k!!tch I~ provid(.'C.I o( Alv.i Cas-
well Caine of Blrmlngh,,m, Al.:ib.:ima. 
Caine b tho sole qualifying candidate (or 
tho po~illon o( presldo1il·<lil'c t u( the Ala· 
hnm;i Stote BM for tl1C' 1988,89 term. 

Education and early career years 
CninE', a nillive of Safford, Alabama, 1s 

.:i panncr with the firm of H.ue, Wynn, 
Newell & Newton. I le rt'C'e1wd hi~ un
ct1>rgrndu111r degrees from the Marlon 
Ml il lnry Institute (A.A., 1% 1) clfld Uni· 
w r~lly of Alab,,md (B.S., I %4) . Follow
In~ Ui1dc,gradut:1ie school, he cn1c1cd ac
tive duty with the United St,IIC\ Anny as 
,, cap1,1ln in the Airbom Infantry. He con
cludc(I his tour o' duty a~ a helicopter 
ln~tructor pilo t In th<'! Army Aviation 
School r11 Fort Rucker, Al;ib.im;i, l·ollow
lng dl~chmse from 1hc .irmy, hc:-entered 
Cumbt• r land School of Lt1W and gr.id
uatcd with .i j .D. dcg,ce In I 970. After 
gr,1duatlon, he clc,kl'CI fo, the chief Judge 
of the Notthcm Dbtnct of Alabilll)t1 un
til he entered Harvard Law School, 
where he grJduoted with ,1 l t .M. drgree 
In 1971. 

Thr Alab.im., L,,wyer 

C.i/11t• 

l ocal bar service 
I le h.i~ ~~rved on the Gtlcv ,,nt!' Com

miucc o( the Birminghilrn BJt At.socia
tlon, I 974· l 975. 

State bar activities 
Caine has served on lhr Stole Grlev

i1nro Cominltwe, 1976-1979. the l' resi
clrntfal Advisory Commlttu1~, 1967, and 
prcscr11ly Is serving on the Law Day 
Cornmlllcc. 

American B~r Association work 
C,,lnc was elected natlont1I 2MI vlcc

prP~lrlenl cir the I.aw Student Division of 
1h1? Anwrican Bnr Assoc i;itlo,, , 1966· 
1969. I le ha~ 5erved ii~ pn•\ldent of the 
Al.il>JmJ Trial Lawyel'\ A,~oclation, 
1984-1985, and as J mrmbN of the 
hou~e of delegate) of the A~~ocl,111011 of 
Trial l..iwycr~ of Amerlc,1, 1986. 

O lh t:r p rofe si;ional and c ivi c 
activit ies 

Caine I~ a tru~tee of MJrlon Mllltary 
h\\ tltu tc' and a mPmlwr o( lrlnity Un lied 
Mcthodbt Church. 

11!! h the father of thrc>c children: Alv;i 
C. C.iinc, Jr., Eleanor Calm! and Wlllinm 
Henry C11inc. • 
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Building Alabama's Courthouses 

The following con1inu1!$ a history of Al,1· 
bam.,'s county courthousl!S- thcir ori· 
gins and some of 1111! peopl€! who con· 
tributed to their growth. The Alilb,lmo 
Lawyer plJns lo run one county's story 
in each issue of tho magazine. H you 
havc any photogrilphs of early or pre · 
cnl courthouse,, plea5e forward them 
to: 

Samud A , Rumore, Jr. 
Migllonlco & Rumore 

1007 Colonial Bonk Building 
BlrmlnghJm, Alabama 35203-405'1 

Lauderdale County 
L;iudrrd,1ll' County was e!>tabli\hecl hy 

the AIJbam.i 1errltorial Legblatutc 011 

ftlbruJry IL, 1818. 11 wc1~ named for Lt. 
Col J,rnW\ LJuderdale, ,1 nutlvc ur Vir
ginia, who later moved to Tennessee .ind 
served under GC'ncral John Co((ec ,11ul 
GC'nor,il Andrew Jnckso,, In bttlll cl. 
a~nlnst the lnrJl,,n\ nnd in the W.ir of 
1812. Col. I mrdPrdale died Oecen1her 
23, 1814, from 'M)unds received in bat1lf!. 

In thl' act cru«1lr1g l..luderdJIC! County, 
the lcKi~l.iturc decreed thJt, ternpor.irll y, 
court~ would be held at Colonel ruler\ 
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by Samuel A. Rumore, Jr. 

l.Judercli:l/e County Courthow.c 

p!,1c1,, e<1st of C"ypre~~. or .ii i.oniu other 
r.onvt•nlont place. 

I Ike lauderclale Cour11y, tlw <..fty of 
1 lortmt e wai. l!!.Ldbl1sl1cd In 1818. II was 
founded by a group of land ~pecul,itor~ 
c.illlng lhern~<!htt?~ the Cyprc~!. LJnd 
Company. The lnwsto1s or this comp.my 
bdl(.'\l\!d that Flotcncc would be ,1 great 

commercl;il c:cntor boc.,1uw ,,r lti. loca
tion at thu htMd of 11c1vlg,Hlon on lhu Tcn
ne~~eC! River. l hl' town w<:11, !>Urvcyed by 
an ltali11n enijlrtceor, rctdln,incl Sannoncr, 
who reportedly n.1,mxl the town after his 
n.itlve Flomncc, lt,1ly. Flonmcc wJs ~e
lected as the pcrmanl'nt county seat In 
.Jn election held in 182l 
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lo cn~ure 1he con1inucd ~uccess of 
Hor1>11rn, the Cyprr.~s lnVll~lor~ bui 11 a 
cm1111y courthouse at compnny oxpense. 
Thb c:ourtlmu~e soM-'d the county from 
182.l to 1899. IL W..t.\ a 1wo-,1ory bu1lcllng 
in the mod!Oed clai,s1cc1I ~Lylt•, frontl'CI 
with (•IRhl massive Doric column~. The 
hipped roo( was topped by ., ~quare• 
b,1wd tower, with a clock foce on each 
~lrlL•, and mounwd wllh rl d.,~~lcAI dome. 

of 1hlr. building had Corfnthl,in columns. 
Its Impressive do,rie hou~od dock faces 
fcJr th<J faun.ides of the building ,tnd was 
mount<'CI by a bell towrr This building 
w.i, r,ucd in 19&5. 

Ground Wtl> broktm for 1he third and 
r,r<>~<'nt L,udcrdc1lc County Courthouse 
on St'ptembcr 9, 1%J. An Pntlm city 

blork w,,~ acquired for the bul ldlnK and 
lls ndj.1con1 parking. The bullcllng Is o( 

modorn doslgn and c:0111,)hl~ rive floors 
arid ., ba~cmcnt. The Jr( hltcc1, were 
Northington, Smith c1nd KrJncn. The 
gent1raf contractor w,3!, l,M. M,l\!of'Y, Jr. 
ToH1I CO\I of 1hi~ project wil\ $2,189;100 . 

Tlw soc:oncl L.iudcrclala C()unty court
hou~t· w,b built on tlw ,l tl• of the rir..t. 
This 1901 structure w.,~ built of brick, 
stone ,ind cemenr In ,he classical style. 
It\ archl1ec1s were Coluche Md StCWJrt, 
,1nrf Anhur Marshall Wtl\ the con tractor, 

rhi~ building w.is ISO (cct long, 85 fee1 
wirl1• and 50 reel high. On dw fl rs1 floor 
It hr.1d two hroacl corrlclc>r\ lnter)rc-ting In 
the ct•ntcr of the Lulldlng. On tlw sc<:011cl 
floor wJs the lar)\(.' courtroom which 
rnca!lurt'tl 50 by 70 1t•11l, the wilne~!> 
room~ and the offices of thc court clerk 
,md ref11Gter. The nonh .ind Past tocades 

Samuel A. Rumore, Jr., Ti a graduate of 
thv Univ,mi ty of Notre Dame and the 
Unlvarsfty of A!Jbamc1 School of I.aw. I-le 
served as foundlns chairman of the 
Alabomo State Bar's Fam//y Lltw Secllon 
Md is in practice In Birmingham with 
the firm of Mlg/ion/co & Rumore. 

NOTICE 
In tlw l,bl few ye,11, Ow •'•"tl'ln ,utl'\ off1H• nt tht• Surc•au 

or L,1nd Mm1agcn11m1 h,1s nc11lwd an lncrf',tw In 1lw numbc•r 
of lillt• p1ohli·m~ lnvnlvin11 (prforal li!nds loc.11rd whhln lb 
lwlijdlt 1ion. 

i lw hurc:>m1 I~ drnrgrd wl11t ,1dn1inlstcd1111 ,11,tl 111,m,11:111111 
p11hlit domain land~, thnl It,, l,111d~ which rll'Vl'I lt•ft r1·1h•ral 
owno,~hlp. rr,,u1tl11m11ly. lhP,t• holdings In 1ho CO\I hovo l'lOl.111 
,n1illlcr1 lsol;ited t1,1tt ,. (u11~1·quuntly1 mo\! pcoplr• are 
1111,,w.111• of the k•1fo1t1f h111•w,1 I hi\ f Pd!'r.11 hm•r,•,t m,1y bo 
., rc•,uh o( uncompll'trd cl,tin,\ tinder the v<1rfnu, I lonw,lt•,ul 
or Crl-'lfil Au, or-tlNft,tl nror.. wsultlng from lhl• v,1g.11h·, 
of 111th century 1r.1n,11e11i.11lor, or communicilllon \Y~loms. 

Attorneys certifying 11tll• 10 p1npo1ty 111 Al,,h,mm n1·l'd to 
ht• ,,w,111• 1h<11 ,, fl'c.Ju,.11 lltle lm1e may !!)(l~I Ordl11,1,lly, 111 
1lw ,1h~r11u• or lo11isl,1tlu11 provldlni otherWlsc, tlrl11 w fltlblk 
1,mrb cilnnol be ,1rqul11;•d hy .1dv11r~l' fJCMCS\lon as t111.il11s1 
tlw Un!IC!d States. Unlwd swvs v. C.1/1(0111/11, J 12 U,S. I q 
(1'147); M.irlnc R & Co,1/ Co, v. United Staw~. H18 U.S . ..!QIJ 
(1921); 239 (16!19) 1111111,forc, Alabama\ advN.,c 1,rme.,. 
,ion ~lutule may 1101 lw ,ufllch•nt to w,irr,ml 1111 .. in \Clme 
t,1,,·,. Auornt?y,. ,hmtld oo cognizant oi th!! r.,rt 1h,111h••y n1.1y 
11wd lo ('~1.11.>ll~"l wwr.i11cu of 1he (ederal title. 

If you have .,ny t1111•,1l,111, tt%HdlnM 1hh ls~11c, plr,isr> r.111 
(70.ll .274-00!H. 

Davie.I R. Simpson 
Chlt'f, llr,rnl'.h of l ands 

United States Oept1rim1int of the Interior 
35 0 Sout h Plt'kell Street 

Ale'(,,ndrla, Virginia 2230" 

AFFORDABLE TERM LIFE INSURANCE -
FROM COOK & ASSOCIATE S 

Compruo these low non•smokor annual rote• 101 non
dooro11alna graded premium Ille. 

MALE AGES $2501000 $500,000 ...!1000~ -

25 2$0.00 455 ,00 870 .00 

30 252.50 •eo.oo 877.50 

35 155 .00 485.00 1185.00 

40 330.00 59$.00 880 .00 

4S 412.50 7110.00 1,127.50 

50 542.50 1,015.00 1,1110.00 

55 810.00 1.120.00 2,287 .50 

80 1,355.00 2,535.00 3,790 .00 

85 a,372.50 .,385 .00 6,1185.00 

(amoker 'a ratu allghUy higher ) 

A11Mow1ibte 10 ogo 100 Female ra1ea samtl II molo, tour 
yenrt younger All covornge provided by companloa rftlod 
"A Excellent" l)y A.M. Bost Co 

For n wrilton quotation and policy dooorlptlon Mind 
your date or blr1h nr,CI omoun1 of oovorago de~lrl/d 10: 

COOK & ASSOCIATES 
2970 COTTAGE Hill. ROAO • SUITE 201 

MOBILE, ALABAMA 36606 
(2-05) 476-1737 

• 
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Alabama State Bar 
Board of Bar Commissioners' Actions 

February 19, 1988, Montgomery, Ala· 
bama 

Present: Commissioners Reeves, Ham• 
ner, Crownover, Owf'n~, I ove, A.J. Cole
man, F. Hare, Edwards, Lloyd, T. Cole
man, DIiiard, I llgglnbotharn, 11111, Ca~· 
sady, Loll, Hol111es1 Engel, Laird, Olli, 
Scale, Manley, Head, Bowles, Baxley, 
Garrett, Royer, Rowe, v11,son1 Brassell, C. 
Hare, Chuson, Wood, Hereford, Knight, 
Bouldin, Melton, Adams and Proctor; 
Sec.retary Hilrnner; st;iff membPrs Pike 
and Jackson; YLS President Mixon; Chair
man, Insurance Pro1&ram,\ Committee, 
HenLel; Cht1lrrnan1 Action Group on Post
Conviction Representation, BrC1Ner; Chair
man, Future or tho Profl'.!sslcm Commillllo, 
Morgan. 

Absent: Commissioner.. Turner. Thorn• 
ton, Jackson, Scruggs, Blan, D.:ivls, lnmcs, 
Crook, Martin, Albritton, Gos;:i, Jones, 
Matthew~. Whit t' ,ind Alex,;inder. 

The boar(J: 
- approved a~ wrlllcn the minute~ of 

Its December 18, 1987, ,11ecling; 
- admlnbtered ~eve,, prlv.ite repri

mands .ind two public censures; 
- authorized the Incorporation o( a re

source center to handle post•con• 
vlclion capitol representolion in 
Alabama; 

- endorsed legislt1tion providing for 
the appointment, reimbur~ement 
and payment of atlom<;?Y> in capital 
casGs; 
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- .:iu1horized 1he Executive Cor1'1nlll· 
tee to nnmr persons to serve ;:is di
rectors of the resource center and 
nlilke recornmenrfation~ regarding 
the naming or the reloourcl'! center; 

- rccciv<;?d .i report on Senate Bill 3.;l, 
uslabllshlng a Uniform Arbitration 
Act and, by voice vote.!, authorized 
the substitution o( tho bor•.ipprovcd 
bi ll if It appeared likely iln Arbltra• 
1ioh Act wo~1ld be enacted; 

- received 11 report on the Al::ibum.i 
Legal Service:, Liabili ty Act; 

- received a rcpcirl on the "Client's 
BIii of Rights and Rcsponslbi llrles:1 
a11d dceided by voict? vOtla! that the 
"Cilent's BIii or Rlghl5 anci Respon
sibilities" be relcrrccl to the Action 
Group on Professionalism <o, study; 

- received a repon from the Insurance 
Progf"tlrns Commiltee on the pro· 
11mss of the formr1tion of i'I cr1prlve 
cornµany and decided to extend the 
dcadllM 10 Ma1ch 25, 1988, for re
ceiving start•up contribution~, and 
send another' letter to each bar 
member odvlslng them of tho suitus 
of the start-up e(fort and seeking 
their support; 

- rewivc1d ii report from the office of 
the isenernl r:ourisel not Ing that 118 
t'CqUeS(S-(Or-opilliO!l nJeS had bPen 
closed slnc:I:! Augu~t 1, 1987, and 
that a~ o( Janua,y 22, 1986, those 
files were current, with the cxccp. 

lion of opinions regnrdlng for-profit 
l11wyer referrnl servic:e~; and further 
thr11 175 Uf'~ files hr1d been dosed; 

- ~c.:elvecl .1 tt!J)Ort from the secretary 
that the part-time acilr,g osslsta,11 
general counsel had accepted a 
permanent position cmcl no longer 
WJS cmployecl by the stnte bor; 
received a report from thr president 
regarciing the employment of thf' 
new general counsel, M11jor Gene
ral Robert W. Norris; 

- recel~ the re~lisnallon of Mary Lyn 
Pike, a~~lstant executive director or 
1ho st.it·c bar; 

- received a status report that, as or 
Febr'U:.'lry 19, 1988, 1,663 ~ltorneys 
had p.iid Into the Client Security 
Fund, 138 lawyers or lilw firms hnd 
opened IOLiA account~ In the ~t11te 
;md the Al11b11m11 LilW i'oundation 
had received approxim;itely $2,JOO 
in Interest Income; 

- approved .:i ,·equcst rrom the state 
bar's L.:iw Day Commlll cc (or 
$6,000 (or Law Day 1988; 

- received the secretary's report that 
nrst-q\Jt1rter revenues were approxi· 
mately $3,500 over projections and 
th;it disl?ursement~ were $&6,000 
under budget; 

- accepted a resolution rne1r1orializ
lng Grove 11111 lawyor and fonmu 
stnte bar president John Edmund 
Adarns. • 

May 1988 
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by Greg Ward 

I. Introdu ction 
Termination of p11r<'ntill rights casl!s 

At'nernlly .irbc!> through onr of several 
rrl,1llvely fixed fact J.Mtlorn~. Probt1bly the 
1110~11,su.il scc11c1rlo Is rhnt lhC' coumy dQ. 
p.irtment or human rt?!tourcc~ receive~ 
compl.iints o( a~u~c or neglect of chil
dren, obt;iin, ii pick-up ordC!r ,md the 
thlldn.m are subsequently ,idJudkated 
dcpc11dc,,t. rhe piHC'n ls MC Klvcr1 c1 con
tmc1 containing condillons ro rollow to 
reR,,ln the children, they rlo not comply 
,ind the <lcpi.'lrtmcnr or humnn resources 
wbhP~ 10 place the chlldr{'n for ;idop
Lion. Another o(tcn-rcpcc11cd ,,cnMlo ls 
tlhlt .i(ter ;i divorce th<' noncu~rodlal par
ent IC,M'~ the ~tare, neither contact~ nor 

rhc Al.ibama /.Jwyer 

wpporb tho childrl'n for ;i r,rotractcd 
period o( time and 1hc cu~1odlnl spouse 
rem,1rrlt!) wl 1h lhc new spouse' wishing 
10 odop1 rhe chlldrt•11. 

In bo1h of thc!;C sltut11lons, nnd in 
c:ountle5~ v.uiillions tht11 .iri,c, there Is an 
uncooJl<'ratlve party who will not or can
not 1:.irt• for the children ,,nd who will 
not ledvc the plcturP 10 ,1llow uthcrS to 
do \O, 

I lowcvcr, thc:i law docq not lrove the 
r.hl ldrC'n helpless. 1 ht!rc j\ " rrocess 
whe1aby the pJrcntc1I right~ or thf' 11nco
oµNatlve pnny can he terrnlnat(•d, and 
the child ciln be cared (or ,ind parma
nc,,tly pl,m:d. Thi'i I\ gcnctJlly done 
through the Interplay of the 1984 Child 
Protection Ac::t, Ala. Code sections 
26·18·1 through 10 (1975), MulUIOIY Juve
nill' court Procedur<:?, A/;,, Cod<' Scc1ion\ 
12.15.1 10 120 (1975) and thr Alabama 
Rules of Juvenile Pmtcdure. Fa,h 
rcfewnc I"" the other), ,md .in unde~tilncl-
1 ng o( ;111 thref' is ncce\st11y In handling 
1.1 <.t1M' ,nwlvlng the 1ermln,111on o( paren
tJI il~ht\. A~ will l)e ~hown, thc~c ~cc
tion, generally ;ire c:on.,ldNed to be 
guideline~ to l>c l lSl1d, nllowlng great 
fre<'dorn for tho Juvenile court J11dge and 
C:ft'.illve opportunltlc\ for counsel. 

• 
I 

II. Who can file? 
When the 1984 Child f'rotc•ction Act, 

A/,1, Code section 26-18-1 to 10 (1975), 
wa~ nr,1 lmplementcd, tlww Wi1) ronf~r
slon r1bou1 who could file to tor01inatc 
p.ircnt.11 rights. The act StJlO!t that, "A 
µctlllo11 m,1y be filed by MW pul>lk or 
privarc llccnsod child pl,,crng ilgency or 
p.1rcnt, with permi!.s1on or the Coun, or 
,my lnk•r<'~tcd p.:ir1y." Alr1. C c>dr section 
26·1H·S (1975). 

In ,111 ilppeill Olcd not long ,i(tN ihe ac1 
wc1~ lmplemenrcd, ond on ,, c,,1,t! thr11 11c:
tu,1lly prt•ceded the act, the court o( civil 
appeal~ held 1h11t 1ermi11,1llon o( pc1rcn-
1.1I right~ proceeding\ are -in the na1uro 
o( ,111 Jtllon by the \liltc;• .ind the pro
cess b typlcully 1hat a 1wtitio11 w,1~ filed 
~eeklng removal of tho child ,u,d plucins 
the <.:hlld wllh lhc stc11c or otlwrs. Abney 
v. John~on, 474 So.2d 712 (Al,1.Civ.App. 
19841. Judge Wright conlludcd for a 
un,.1r1lmou~ coun thill "tho µroc,•<!ding~ 
atl' not dc~rgnoo 10 .,llow one parnn1 
who dhc,:idy has custody or the child, 
following a divorce, 10 termln.il<' 1he r>a· 
rc111.il I lghts o( the otlwr pnren1:• Abney, 
474 So.2d 714. 

I ho Al11b,1mu Suprcn,c Court quickly 
rtM:!l''iC'd thf' COUii or ,lpl)(. 1,11, by Laking 

Grrg \MJrd rcceivf'd his b;ichc/or's dcsrcc 
from Auburn Unlv,mlty ,rnd /Jw degree 
from the UnivP1,ity of Al,1b.ima School 
of Law. / le is ,n prlv,1tc• pm,tke in l.anett, 
AlttbJmd, and H/fVt•1 on the edltorrtt/ 
bollrd of The A IJbt.11t1,1 L:1wycr. 
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.1 brondcr view or llw act anci holding 
1ha1 section 26·18·5 "clcJrly evidences 
the ll'gi) l;Hure's lnt{>nt to .illow pi1ren1s 10 
lnltinte" termination potltl<>ns. Ex l'llrle 
Jolm~on, 474 So.2d 715 (Al.1. 1985). 

The court r'CMS011cd IIMt ~Ince the new 
act outlines procedures Ind termination 
Cil'tt', and the legl~l.uor~ did not proscril.x! 
fillnfl by parents, 11 can be inferred that 
the legislnture intended to allow parents 
to fif,,. Additionally, parentb h(lve direct 
knowledgt;! of the sini.1tlon, ,ind It is ii· 
logh.dl to rntiulre tlwm to 8" 10 the st;ite 
~coking a petitio n Involving (act~ ;ihout 
which they know mor!!. No con,pelllng 
rt'.J\On'> could be found to hold th.it the 
Mate h.Js exclusive ,1uthority 10 begin 
tem,in,11ion cases. 

rht>. rn urt c·omlclerecf 12-15·50 el. seq. 
nnd the new ac:t In p11r/ mnceri;i, P.vc>n 
1/Jovsll tlw new ac:L wa.\ 11() t In effect 
when tlw CdSe 1w1~ or/g/n,11/y filed. 

Ill. Wh ich court has ju ri sdic ti on? 
It il> clC!ar that the Ju~nlle cour1 Is 

, t,llutorl ly Vested with rxclu~lve originnl 
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jur bdiction whe11 the child ,~ Jllcged to 
be dependent, Ala. Code section 
12-15-lO(a)(l)(l975). a~ well .i~ In termfna
tion of pt1ren1al rliht~ ('il~C?s, Ala. Cade 
~ectlon 12-15-JO(b)(6)(1975). Wright v. 
Montgomery Cou11ty Dt!pc1rtmont of Pim· 
s/ons, 423 So.2d 256 (Alil.Clv.App. 1982). 

Wh.it h,1ppens when more than one 
Juvenile rourt is forced to dNI with a 
child ;it the same lfme( Whl•n this cx:cur.., 
both court.-, Me genrrnlly $aid tc> hdve 
cqu11I and c:onc:urwnl Jurbtllc:tlor,, and 
thc cou~t which extlrc:lr.cJ ltq iurlsdl<.rlon 
first has the prdcrencc and should be al• 
lowed lo .1ct legltlmotl.!ly wl1holll ob
~1ructlon by tht' second court. f,c parte 
Dcp.ltlmenc of Mcnml I lc.ilth, '191 So.2d 
956 (Alo1.Civ,App. 1986). The> Alabama 
Suprt>nw Court $tall!!- thl'lt thb gcnural 
rulC' Is rounded on th!! prlmr1ry concern 
boln1-1 the Juw nllc!'~ bu~t intc•rc~ts arid that 
courts ~hould cooptl1Jtc In 1ho.11 ~plrlt. Ex 
PJrw Dcp.irtmcnt of Mcnt,111 tcnltfl, 511 
So.2d 181 (Ala. 1987) Thi~ effectively 
prevents juvenile courts in different coun· 
ties from ,icting ,,s cJp filcto appell i!te 
courts. This 15 not to qy thn1 the first ju
venile co11rt to ilCl on a , hlld Mai ns µri
rrw y pldcc for all possibiliti es. The 
!>upremc court hinted nl> such when h 
)aid th,ll the two rnallC'r:. Jt hand In that 
case were sut't1clen1ly related to allow the 
prlncipal of concurrent Jurisdlc.tion to np
ply. The rule does ro t ,1pply, hovvever, 
when the issues before th<• t'M':l C'.ourt~ r1re 
unrel.itcd, or when tlw l~sue~ are bt!
twPen lhe same partius. Lx P,rrtc.• 00part
mt,nt, 511 So. 2d at 184. 

In ~<.'\/Crill cases parcnh h.i\/C oucmpt
cd to <.onvlnce the ,1ppell,1tc courts that 
the circuit coun which gr;intl'd the par
ents' divorce and aw.:irded custody re
loins continuing Jurl~dlltl o11 of illf 
cu~torly Issues Involving thf.' child for all 
purpose~. The co urt of clvll ilppcal~ hi!,; 
helcJ that when the i&IU(' ,~ Ml n cu5tody 
di i,pute between paronb but, looking at 
lht· faru, b c1 cai.e involvrng t1 child In 
111..-cd or ~upcrvlslon or a c.isc of depend· 
ency, the Juvenile ,ou,t ho~ original 
J11rl~dlc1lon1 Anonymous v. Anonymous, 
504 So.2d 289 (Ala.Clv. App. 1986); C,1r
tcr v. /cfforson County Deparrrnent of 
PeMiom r1nd S!!cuflLY, 496 So,2d 66 
(Al..i.Clv.App. 1986) and ,h well .ii. later 
when the Issue becomes wrmlnatlon of 
parental rights, Ala, Cod<' section 
12·15·JO(bl!6)(1975). Sec~ WrTsht v. Mont• 

somc1y Couniy Depaflment of Pensions, 
423 So.2d 256 (Ala.Civ.App. 1982). This 
Is bolstNed in 1ermin,11ion CilW\ by sec
tion 12·15·7Hil)(6) which lists tcrmimll ion 
of r:mrt'nl,11 rights among lhc f)()Sslblu uis
pobltlons which lilt! juw•,llc court can 
rnnkc .1ftcr a nndlns of daprndency. 

Whether the Juvenile cou,1 Is In the 
district coun or the circuit court i,; not 
,,,; obviou,; il't ii might appe.ir. That deci
sion I~ left lo the discretion of the pre
<tldlng JudKe of each cirtuil. 

the diGlric:1 Judge survHh ,,~ lh<! luwnl le 
court )ud11ti, "uni~~~ 01hcrwl s<.' ordcmd 
by the presiding d tc.:uil judge' Rule 2(AJ, 
A l,11,am,1 Rules o( Juvc•nil<' Procedure. 
The presiding circuit judge hc1s broad ad· 
mlnls1rative power, ;ind mu,t dt>signate 
J combination of circuit and district 
JudRes ,1~ h<' deem~ nrccswy If the case 
Ion cf rcqul res it or thtt di~lrkl cncom
p,1~scs more than ono county. l{ulc 2(C), 
A.R.J.P. rr,c deslgnatlom, Jrc )Ub]cc::l<!d 
to .ipµrov.il of the Alabamil Supreme 
Court Ruic 2(E), A.R.J.P. 

IV. The complaint- pecial rcqui re
ment i. 

Ccm1ln spr,c;i11I rnle~ arc• ,1pplic:,1ble to 
rompl,1inh, In terminatlnn cn~cs. IL is SPL .. 
c:lnc,11fy providl!d thilt: 

"No complnint or petition ~h.ill he Olcd 
by ,iny p.111y unlciss II .illcgc:, th,Jt the 
,,,1ny Ill Ing th~ \,1me M ., puhllt or 
prlv.:itc licensed chllu-plnclng agency 
Is ,1ble and willin14 to nssumo t u~tody 
1,f ,,1ld <.hlld, ,111d no ,udt 1wtltlon ,hnll 
IJ,, sr,1nlt'cl except upon proof o( such 
clill'l!,ltlon~:· 

Ala. Code section 26-18·4 (1975). The 
rationale behind this rule b that whom
<'Vl'r wi,he~ to file a tc>rmlMtlon petition 
.ilH) mu~t show what I$ te> h11ppt1n to the 
child should the pelillc,n bn gr.1111cd. 

l his Is a simple matter whon the local 
dcp;ir1men1 of hum,:in rrqoul'("P~ I~ the 
mOVilnt. The rule I,; less vito1I when a 
custodial parent Ole~ to twmin,1tc tht:! 
p,,rental right1, of a non-<:u\lotllc1I parent, 
hut it 1., !>till d !ttatutory requl rcmcnt and 
1hort•for't' ~hould be followed. Proo( o( the 
,1lloga1lo11 also Is required, Md ,~1rnishlng 
th.it proof con be handled .it the het1ring. 

I lowcvcr, It was reccnlly held that fall· 
urc to moke this allegiltlon did not render 
the petition ineffective where DI IR has 
,1lre.idy in>,Uked the Juvenile court\ Ju
ric;dic.-1ion by the filing oi 1l·c orlgir,,11 pctl· 
tlon ,1lleglng dependoncy ,11,d a ~ub~c-
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quenl nndlng of depcndcnty, ,md where 
the coun knew 1ha1 01 tR h,id the child 
and wa~ willing 10 ret.1ln CU!.tody. \IJ/cro 
v. 5CJte Department of Numan Re
~uurrc), 511 So.2d ..!00 (Al,1.Clv.App. 
1987), The court rtu1scrnc>d that once Ju· 
ri~dlction Is Invoked, It continues under 
sc<"tlon 12·15·32 until tho child is dis
C'h.irged by the court or obt,1lns the age 
of 21, 'v.1/C'ro, 511 5o.2d 203. (Ala.Clv.App. 
1987). 

Thur<.! b also a ,pech1I provl~lon Involv
ing service of proccs~. Ct•nt)rill ly, service 
by publlcllllon b not .ii lowed in Juvenile 
prorccdlngs. However, termination ca~es 
aro iln exception, and notlcCl by publica· 
lion Is speclfiCTtlly .illowcd. Ruic 13(8), 
A.R.J.P. I tw commillet> comment!. to rul(! 
13 ,1,11c that the reason behind this is that 
"eff<'L11vtme~s of thi'> notice must be 
balanced agalns1 1.he ncC'essity for Im· 
mcdl,1ry of tho lw.irlng ,ind the require• 
mcnt of confldcntlality of Juvenile court 
proC'c>edinits:' Otherwlso. \Crvlce of pro
c<·~s I\ to be perfected puro,uant lo Ala
bama Rules of 0\111 Proccduie. Aid. Code 
~cc.tlu11 26-18-6 11975). 

V. The hea ring- right to counse l and 
transcript 

It Is of primary lmporliln< e thnt the 
juvenile court lninicc:Jiat('ly and i1de
qua1cly inform the n<:c.l'l>l,.lrY parties of 
their right to counsel. The ~t.ttUtl!) dis
tinijul~h who has the right to coum,cl and 
whl·n 1h01 right ;iccrucs bascn un whl!lh· 
t.•r lhCl child is alleged to be dellnquont, 
In need of ~upervl~ion or dependent. II 
Is btatutorlly mand,llcd in c·.i~r~ involv
ing allClged dt!lmquenry or need of 
,upcrvlslon that the ju'A1nlle court Inform 
the child, his parents, cu~todlan or guard
Ian of the child's right to c.oun~cl at all 
~t.ige~ of the proceeding. AID. Code scc-
11011 12·15-63(a)('l975), In cases Involving 
allcgt.'d cJcpendency, tho p,rnmts, guard
l.1n or c:ustodlim of the child must be In• 
formed by the jull(!nlle court 1h.:it they 
have .:i right to couni.cl; ilnd, If thry so 
request, and are nn,rncl.illy unable to .:if
f(Hd coun~el of their own, the court ,~ 
undc, 11 duty to .ippol111 c.ounsul for 
tlwm. Ali!, Code sc.'Ctlo1112-15·63(bJ0975J. 
If wunsC'l l~ not indcpcmdontly obtained 
(or 1hc c:hild in a proceeding In whic:h 
1her • I~ a reasonilble likelihood that he 
could be committed to ,1n Institution 
which cuttalls his •reeclom, coun~cl shall 
be provided. Al.i. Codt-MJclion 12·15-63(.i) 

(1975). Coun~el for t~e child Is also man
d.itory 111 dependency coses where there 
Is an acJver.,e interest between the parent 
.1nd child, 1he paren1 i~ n minor or the 
parent Is st,llutorlly ,elic.'Vt!d of minority 
by mt1dtal st.ltus but still youn)!or than nge 
10. Ali!. Code section 12.1S-63(b)(1975), 
The risht l() rnunsel extend~ to termina
tion c,;1!,(>'\. Kelly v. I icemed full<!r PJrenl.), 
410 So.2d 896 (Ala. 1981). It hai. ~n held 
that tho ii8hl 10 c:ounwl i~ 11 fundamental 
right at ,111 stages In cfopondency he.irlngs, 
ilnd the duty Is on 1hc c:ourt 10 Inform in• 
digcnl p::ucnts, guardillns or c:u~torJhms of 
tlwlr right to coun~!!I. Smokt.• v. State 
Df'/Mrtmf'11t of A}mion~ .ind 5ccurity, 378 
So.2d 1149 (Ala.Civ.App, 1979). 

These rights can be w.JiV('d, however, 
,md tlwy am wlden1ly not revlwd when 
1hc parom subsequently file~ ;i pi>titlon 
scckl11g l11formatlon JS 10 vlslt,ttlon rights. 
Ttirlry v. Man,lla/1 Cou111y DcpJrtment of 
P1msiom .ind Securlcy, 481 So.2d 406 
(Al11.Civ.App. 1985). 

1 he right to counsel and ii free Iran• 
~crlpt on appeal (01 1ndlg1mts In termi• 

nation cases haJ. l>ce_n squo1rely esto1b
lhlwd. Early on, the .1ppclla1e court.s 
rt-..,lc.>wed lhe lilw ~urroundlng 1he right$ 
of lndlgc11t parents to ;:i free tr,111~crlpt and 
counsel on appeal c1nd dccldoci that It 
~hould bo granted, though under scare 
law, not on constltutfonal grounds. M{I(• 
wr of Wnrd, 351 So.2d 571 (Al,1.C"lv.App. 
1977). 

VI. Grounds just i fying te rmination 
The point or beginning In tormlnatlon 

cnsc~ is 1h.H the m,1intcnance or f.lnilly 
intc11rlty Is considurc.,cl to bC' il fundameft· 
lal c:on~tltutfonal right, clothed with the 
requirement~ of due proc;e\S, M1111er of 
Moure, 470 So.2d 1269 (Ala.Civ.App, 
1985). Flowing from 1his Is the principal 
that parent~ havP .1 pr/mJ /Jt/e right to 
1h0ir chilcJrun, Moore, 470 So.2d ,11 1270. 

For pa,cntc1I rights to be removed, the 
court must adhere 10 a ~lrlct set or ,c
quiren,ents, applying J two-pMI litmus 
test by determining first that the child is 
d,•pt•ndent and next that no hm clrastic 
altcrniltive~ Me sufOcient. Sc11 Wallace 11, 
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Jeffcr)On County 0Pp.,rtmenr of Pemlcm~ 
t1nd S<'C'urlly, 501 So.2d 473 (Ala.Civ.App. 
1986). 

The wldcnce muM bo dear Jnd con
vi nclng th,11 It b 1101 In the child'~ best 
Interests lO rom,1111 with 1he parents. In 
Rr Brilnd, 479 So.2d 66 (Al<1.Civ.Arip. 
1985), The evidence must be such th,11 
it overcomes 1ho prima facic> rlgh1 of 
parantb to their chi ldren. Matwr o( 
/3ur111:1t, 469 So.2d G27 (Ala.Clv.App, 
1985). I he overriding prlnclpal to be 
con~ldcrcd .1lway1, b the best Interests of 
the <.hlld. McConmhy v. Dept. of 1-/umon 
Resources, 510 So.2d 269 (Ala.Civ.App. 
1987), In dNermlning the child 's lxist in
tere'ib, 1he coun is 10 consider all mlt. .. 
vant f;ictor,; in< iuding whether the lhll't.'111 
is physic,1lly, mentally and fina11clally 
CllJ)ilbl<' or caring for the chi ld, Kelley v. 
Dept. of / lum,i,1 Rosources1 515 So.2rl 
71'.l (Al.1.Clv.App, 1987), 

A (.Jctor to b considered, Jnd one 
which often Is owrlooked, Is wheU,N tho 
pnrents have abandoned the child for 1hc 
six-month period preceding the flllng o( 
the pclltion to terminate the parcrll'!. 
rights. I( 1he parcn1, haw ~o abandoned 
1he child, there Mbcs a rcbuttablc pre
!tumptlon "lh,11 the parents arc unohlc or 
unwilling to .ic1 as pareni~:' Ala. Corl<' 
soctfon 26-18,7(c)(1975), Abandonmen1 lb 
defined a& the "w luntory ;inrl inten1lonr1I 
rcllr1qul~hmen1 of the custody of th(/ 
child; unju~tified withholding of 1ho 
p,,rent\ preMmcc, cc1rc, low, protection, 
m;ilntcmanc;c or the opportunity for filial 
affee11on" or the f.11lurc to exercise tlw 
right<, and Jutfcs of a parcni. A/J. Code 
hCt:tlon 26-18-3(11(1975). 

All of thew fortors Me to he used in 
dete,mining whether the movant h;i., met 
the ultlmiltc test In lermln;itfon ctisc!t: at{' 

the pi.lfmts unobla or unwilling 10 dls
chorge their duties toward their 0Usprl11g, 
nnd ls this llkoly to change In the fore 
see.iblc futu,el Ala. Code section 
26-18-7(.1)(1975). If so, the court Is cm· 
povv-crc.'<l to rom(M! from them their rlgh1~ 
as parent\. 

A. Dependency 
It oft<'n Is ,aid !hat the first ~wp In ter

miniltlon C11\(!\ Is the findin8 that the 
child I~ clopcntfont. Sec Ex Parw Ogle, 
51(> So.id .!43 (Ala. 1987). The legislature 
h,1b cloorly cs1.1bllshed this to be Aln
b;:imn's statutory scherne. Ala. ("odt1 sec

tion 12·15-71(a)(bi(1975). Dependency i~ 
bror1dly definf'd to allow the juvcnill' 

14& 

court judge to terminate narentJI rl11ht~ 
boscd on (;1ct5 which an• egn•giou~, 
though they might not flt into a partlculJr 
cubby hole . Ala . Coda sactio n 
12-15-1(10)(1975). 

rhc act also lists cawgorfcs of pilrcn
ti.11 fncompctencc to justify tcrmiMtion . 
Al,,. Code section 26-18-7('1975). Thou1,h 
the iogiskllure has atlempt<'d an 11xhnus· 
tlve list of consldcmtlons, It I& by no 
m<'nns exclusive. Matter of Colbert, 474 
So.2d 1143 (Ala.Clv.App. 1985). Tho COUl1 

mdy look dlrc-ctly to the tfcflnllion of 
cfopendcncy, it may consldc, the fic;t of 
(actor~ In )CCtlon 26-18-7 or ii mny con
~idcr other relevant factors in m.1kin11 ii\ 
deci~ion. Colbert, 474 So.2d at 1144-1145. 
In fact, the ilppellate court\ recently haw 
exp;rnded thC! langungl' used in defining 
wh,11 the trial court can con~ldur to allow 
the trlAI court to us~ a totailty of the cir· 
cum~rnnce~ test to determine I( tho child 
I~ In need of care and protection. 0 1mp
bd/ v. StJtc Department of/ /um.in Re
so11rccs1 507 So.2d 535 (Al,1.Clv.App. 
1987); Anonymous \\ AnonymolJ~, 504 
So.2d 289 (Ala.ov.App. 198&). Thu~, the 
1rlill court has the broadc:,1 po:.~iblc IJli· 
tud<! In ,1massing fact:. upon which to 
bJ~o It!. docislon, subJcct si ll I, o( course, 
10 the Jpproprlate rules of evldcnc<'. 

Tho st,1ndord o( proof is "cle;ir and con• 
vl11cinR:' and lhe evidence must bti 
"competent, moteri~I t1nd roleVr1n1 In 
nature:' A/J. rode ~oction t2-15-
6S(e)(1975). In ;my even11 11 finding or 
dependency i5 not a finding that cannot 
he changoo. It h~ b<!cn held to not be 
rm /ucllcdta, allowing the door tu be left 
oJ)<!n for the family to work out any dlf
flwltfc~ and to be rejoined. Anonymou~, 
504 So.2cl at 295. Issue:. Mo only fln,11 
.1t the next stage, lerminnting the µnrents' 
rights. 

8. Less drastk alt<?rnativc~ 
The second prong ls !tallsfh.!<.J when 

wid('nce ls cl!!ar and convincing that less 
drJ~tlc mca:.urcs arc ln!>ufficfcnl or when 
IC!>!> dr&tlc moasurcs would not serve the 
c.hlld's best Interests. Clemom v. Ala
bamJ DcpJttment of f'en5ions and 5£'
curity, 474 So.2d 1143 {Alr1.Civ.App. 
1985). This requirerrent is 10 be met by 
viewing 1he focts or each co,<!, ,ind i1 is 
peculiarly dependent upon the focts as 
they hJW .irlser,. 

When the mo~ier of o dcpc'11dent child 
rcpentcdly re(used child corH clas~cs 
whrn ~he WJs in obvfou~ nePd of lw lp 

with parenlinR skills; ,cf used counseling; 
did not cxcrclM: her be)t c'fons to obt,1in 
a stable home environment; refused 
homem.iker service~ ,1nd failed to µay a 
reasonable ponlon for the child's suppon 
though ahle to do !i<>; ;ind no other family 
mPmber could lflkl• the child, the De
partm!!nt of rc,,slons and Security Dnd 
the stllte ilttcmptcd 10 exercise less drastic 
Jlternatives, but to no ,wall. Mauer of Col
bert, 474 So.2d 1143 (Alo.Clv.Apfl. 1985). 

RchJbilitatlon o( 1he parent is an 01° 
ternative whkh \hould be explored. Ala. 
Code ~ection 26-18·7(,,)(6)(19751. How
ever, when the childre11 were ildjudica1C!d 
dependent and the! mothe, failt'd 10 com
ply with two ~crvlce ag,ccmen~ wfth 
DPS whereby she could reg1.1in her child· 
ron; later pied gullty 10 armed robbery 
and shooting a womn11 in the head; re
fused to seP her childron while ~he was 
j;iiled; ;ind was diagno~ed as schizo
phrenic and ho~pltaii:wcl (c,r fiw years, 
all steps nece~sary to a1wmp1 rchabill
lati<.m had been followed and had fdllC!d. 
waJtac~, 501 So.2d at 475. 

When the parent mndc little effort 
toward sel(.rehabilh111ion lo regain 
custody of her children who had been 
in foster Cilre inlermiltcmtly for cine and 
onc.'-half years; fallc."Cl to meet the mutual
ly agr!!f.!d-upon goals l)ctwcon tho mo1h
o.r and DI IR; and undc,wcnl two (ailed 
return!. or the chlldrc11 to her during 
which she would rC'grt'ss to her alcoholic 
condition, rendering her unable to care 
for her children, rehabillt,1tlon had faile<l, 
Justifying the scconcl prong of the 1es1. 
McConathy v. Dcpilrtment of / /uman Re-
sourC!:!S, 510 So.2d 169 (Ala.Clv.App. 
1987). 

It Is a1 1his StiHJe that the court most 
often wllf considci1 tho nl~tory or the 
porent; history ls relt•v.int (Qr the 1rial 
court to consider. W.11/11cc v. /efforson 
County Depanment of /Jc'11slons & Secur
ity, 501 So.2d 47J (Ala.Clv.App. 1986). 
The court c:an c:onsldcr th(! hl~tory or the 
parents' mental lllnC':,s, mental lnst.abill• 
ty, refusal to cooper.ire with DPS Jnd 
their inability to c.ire for the child. Fitz
serald v. Fi11gerold, 490 S0.2d 4 (Ala. 
Civ.App. 1986). Pas1 ;ibuse or th£? child 
Is a factor (or the court 10 consider, 
HaaR v. Cherokee• Ct>unty DL1pJrtmen1 of 
PeMions & Sacur/ty, 469 So.2d 586 
(Ala.Clv.App. 1Y86), a~ I& a history of ne• 
81ect and Inadequate housing, Johnson 
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~ St.lie, 485 So.2d 1185 (Ala.Civ.App. 
1986). 

VII. Appeals 
l;rlor to March 21, 1982, r1ppoals from 

the Juwnlle coun were t.ikon dlrecl ly to 
the circuit court (or trf,11 clo novo. Ala. 
Code ~cc1ion 12·1 S·120(il)(l975). How
ever, the rules of fullf;'nile procedure have 
lx>cn held to supcr..cde thP Code in t1her
in11 the nppellatc mute for juvenile court 
n1~es. Wright, 423 So.2d 257. Appelli!te 
pt'Oct!dures now scncrAlly Ml! fou,1d In 
rule~ 20 nnd 2EI, A.R.J.P. 

Appeal~ from termln.:1tfo11 ca,es now 
genurnlly .ir~ taken directly to the court 
o( clvll appeals. Rule .l8(.1)(2) A.R.J.P. 
There ,~. howt..'V'l!r, a rn\ll'at lo thl~. I( no 
adequate record Is m,1cfc M the Juvenile 
,ourt level, the apµe.il 1~ 10 the trlnl cou,1 
for 1riol de novo to l,(: hcwrl by i1 judge 
who did not orlglndlly hcM the case. 
Rul11 28(b), A.RJ.P. Juwnlle court appeals 
direclly 10 the Alabama Court or Civil 
Appc,ib .iru avail.ible in three situation!.: 
when the juvenile court judge lC rtifi ~ 
the trial record ~s ildrquoie, , ule 
28(A)(1)(a), A.R.J.P; when tho parties sllp
u I ;i!P to all ncccssciry f11c1s, rule 
2El(A)( l)(a), A.R.J.P; Ot when the p<1r1ies 
wlll ~tlpulDt<' that only quc~tions of law 
.ire involved and the question I~ certi· 
fled by thP ju~nile court judge, rule 
28(A)(l)(b). A.R.J.P. 

An arlequate record ls often d problem 
In juvenile proceeding), l he Juvenile 
court proc;eedln ss Me to bo recorded by 
,lily()( M1wral means, fncludlng the use 
o( ii stcnographQI' or an Pler tronlc device. 
Rule 20(a) A.R.J.P. 1 hi~ allClW'. the juve
nile court to use a ~imple tape recorder 
10 rcrord the proceeding for later lrnn· 
script Ion. Whil e this appct1r, to be an in
cxJ)c.mslw and quick way lo record the 
proc<.wdlng~, ii is filled with problen,s. 
The 1r.inscrlber gencr11lly b not µresent 
at the juVcnlle court proceedings a11d 
m;iy have dlfOcuhy in determining who 
made cert.Jin s1.i1cn1tm1s or In under· 
, tilncflng what was s.rid. I( the speaker is 
ml,1ak<>1,ly not lden1i(icd on the rerord
.1nd thh hnppem 1hc trnn,c:fiber wll l 
have• 11,i way to detcrn1ino to whom lo 
attribute the words. The llbO of less than 
adequate machin(!ry J l~c, heightens the 
dime ulty. 

If rounsel desire!. J trial d<.• novo before 
1he circuit Judge, 1hcn the~e problems 
work to hi~ advanmge. I lowcvcr, If coun-

rlw A/JbarniJ Lawyer 

8Cl wan,~ to appeal drrettly to the ap
pellate court, he might consider request
ing thr Judge 10 h,we a stenographer 
pro~rnt, nnd, foiling lhat, hove one 1here 
hlm~ul(, 

As stated above, when the stale Oles to 
romow the pilrentill •lghts of an lndlg«:m1 
parent, that parent h.J!> n right 10 J t;Jn• 
script on .ippeal a~ a matter of right. Mac· 
tcrof W.ud, 351 So.2d 571 (Ala.a v.App. 
1977). 

Th11 committee comment~ h!ate 1ha1 11 

1ccord mnde ii~ ;illowcd by the rulus will 
bo "..td1!quate and stib~tanllally complete 
as a record made in ,1 rase tried In the 
circuit court:• Ruic 20, Comml11ee Com· 
mcnt5. Howl!llt!r, prart1ce \hows 1h.1t 
nothing 1,1kcs 1hc pl.ice of a ~wnogrnpher 
,,t the proceeding. 

Nutic:P of ;ippeal to either the appellate 
court or the circuit courl must bc.! writ · 
ten encl must be filed within 14 days r1ftcr 
entry of the order from which tho appcJI 
was tJkcn. Rule 28(Cl, A.R.J.P 

There Is no requircmrnt that the Ju· 
V("ni111 coun explain to a parrnt who is 
rt>presented by rctai11ed counsel i.lt trial 
thnt \he h11s 14 day~ In whl<.h to (lie an 

.:ippeal. fuller v. Slate, 1.77 So.2d 1267 
(Ah:i.Civ.App. 1985). 

Whrn a case ,cachP~ lhP appellate 
courts, the ore tcnus rule appllc>~ and the 
trlc1I court's Judgment Is prosumed cor• 
rcc.t, to be ~et aside o,,ly I( It Is so un
supµorwd hy the evidence to bo plainly 
ilnd p,1lpably wrong. See Wi.1/1.ice, 501 
So.2d JI 474. Such a burden Is extreme
ly difficult (01 tho appellant to meet. 

VIII. Conclusi(,n 
Judlcinl removal o( tho rlghl\ or parents 

lo 1hoir children is an unusual thuu14h not 
uncommon procedure which b appro
pri,,w only In severe c,m?~ of p,,rcntal ln
aclequJcy ev1denc:c.od by J)arcnral unwll
llngness or inJblllly 10 care for their o((. 
bpring. II I~ approprlatP wlwn lht' silua
lion Is such th.it the chlldren, for their 
bo$1 inlen.'l5ts, must be removed from the 
presence or their p11renh Jnd pl.iced In 
tl dlfrurenl environment Onell com
pleted, the .iction i\ absolute, and, the 
p,1rents have no more rights to their 
children than doe~ a total strangPf. Thus, 
the procedure is best u~L'<l spo1rlngly, only 
whPn nll else foils. • 
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... in some very narrow and 
well-defined circumstances, the 
discharged employee may have 

a tort remedy. 
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·1 he Alabama Lawyer 

by George M. Walker 

Thi' Alabama Supreme Court has !'Cc'· 

pentedly rcafflrmC!d It, commitment 10 

the employment-at-will doctrine, pre
cluding suhs by dlschargl'd or otherwise 
dl~affected empl<>yt."'eS Jgalnst their em
ploye"' (or breach of the 0111µloymen1 
contract. Under the doctrine, iln a1-wl ll 
employe<l may be termlnmcd for good 
rc,bo11, for bad reason, for 111,1lfclou~ l'Qc1-

~on or even for no rea5on JI all, without 
warning. motive ,ind cause. SC'e Meredith 
v. C.F. 'Mllrhier; Inc., 422 So.2d 761 (Ala. 

1902); Bender Ship RPpolr. Inc. v. 
StevcllS, 379 So.id 594 (1980); Mnrtln v. 
Tapl<'y, 360 So.2d 700 (Alt1. 1978); Hin• 
rlch!I v. Tmnqul/alre I lo~plt.1/, 351 So.2d 
1130 (Ala. 1977), Desplltl lngl.!nlous ef
forh to cloak the claim ,l~ ,omt!lhing 
cl~o. where the injury suffert.:d Is 10~$ of 
employmc.'111 and the plnlrtlff i~ ;:in at-will 
employee, the doctrine has precluded 
rctovcry. 

111 recent year,; invenllw counsel, recog
nizing 1hc futility of tho c:<)ntrnct claim, 
lnc11.'Jslngly have turned to tort law in an 
er<on to obtain 11 rt.'ml'dy for the dis~ 
C'hJrged employee. While employers 
h,wc ~ucceeded, for tho 111ost pJtt, In de
fondinR these claims, crack~ exist 111 the 
(ou11dr1tlon of the employer/employee 
lcg<1I 1cl,11io11ship and, In some very nar• 
row and 'Nt!ll-<lefined clrcumstr1nces, the 
dischargoo empl~t.! may have a tort 
rcme<ly. So far, employrncmt 1011 ca\es 
hove reached the Al.ib.1m.i Supreme 
Court undo, five ~cp.irutt' c1nd dbllnct 
1hcories, and the cou,1 h.is sot very nar
row ,111rl specific liability guldollnos ror 
C<ICh . 

I. Emotional distress/tort of outrage 
While the at-will doctrine insulates the 

employer from llabillty for the act o( dis
charging an di-wi ll employee, If the dls
rhnrge or or her employmont decision Is 
accompo11led by sufnclenlly outrageous 
conduc.t, an independent br1~ls ror tort 
liJblllty qxists. While technic,1lly de-

George M. W.1lkf.'t fl J grt1duc1t~ of tho 
Unlversicy of Momrvallo and the Univer
sity r,f Alabam,1 5choo/ of L.Jw. He Is a 
ml'mber of rh£> Mobile-firm of Hand, 
ArMdMI, Bed!,o/e, C.reavP\ & Johns1011, 
c1ncl tlw A/Jbilma Stt1rt• 13ar'5 I ilig,11ion 
and Young Uiwycrs' ~ecllons. 
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~cribt•d «l!, c1n "lntcnlional lnfliclion of 
emotionJI dis1rch;' Restatement (Sec· 
ond) of Tores, §46, 11 is more commonly 
identified o~ tht;1 "tori of outra8t:?!' Sl!e 
Amcric,111 l~o,1d Sr.rvlc;c v. Inmon, J94 
So. 2d Jb1 (Ala. 191H); Pross1a?r, Tlw Luw 
of fort~. §12, 01 S5-60 (41h ed. 1971). 

In Inmon, the Alab.in1a Sup,eme Courl 
rCCOKlll,wd the lorl of outrage but, ill the> 
same lime, concluded that the plalnttfrs 
evidence fell short of establishing the 
Of'CC'ss;iry <>l<>men1-:. To prove ~uch a 

claim, the court required the plaintiff to 
e\tablhh: (,1) lhat lhll clofundant either Ill· 
tended 10 c.1uso sc'\!Cro emotional distress 
or .icwcl in wcklL'!>!i disregard of a "high 
deg1cc• or prob,,blllty" 1hil1 severe umo-
1ional distress could or would result; (bl 
thilt tho dcfcnd;:111t's conduct w;is so la!X· 

treme ,ls 10 be outmgeous; and (c) th.it 
the plaintiU, In foct, suffered severe emo· 
tlonol dh trr~,. Inmon, 394 So.2d al 365. 
In identifying the tort, th«:! court llmitL'CI 
II quite ,hilrply: 

"The emotion.ii dbtrl!ss there• 
unrler mu~, bl! i,O severe that no 
rN1~onoblc pcrsor; could be ex
pt1r1ed to endure II. Any recovery 
must be ro.:isonable .:ind justificid 
undor the circumst11nce~, ii11bllity 
C11)Uln8 only when 1he conduct Is 
cxrrcmc .... By eX1reme we refor 
lo conduct so outrageou~ in ch..ir
dttcr ,1nd so extreme In degree c1s 
to go bf>)'Ond ,111 possible bound) 
or decency, and tu be rcgtlrdcd [I~ 

atrocious ,incl utterly intolerable in 
;i clvill.ccd ~oc.lcty!' 

td., citing Rc~Wt<'mcnt (Second) ofTorrs, 
§4o Commt>111 (d), at 72. The Inmon 
court made It quire clcor that It~ deci~ion 
was lnt«mdt•d to r.mch only tho mo~t 
<'gr<'gious conduct, nnd subsequcnl 
case1> h,1ve demonwated that truly out• 
rageou~ wnduct mu~t be present. 

lo protect ag,1inst what was suggested 
would be a flood of lhigalion, the Inmon 
court c-oncludt'CI th.:i1 1hc trial court 
should dorl!rmine In the nrsl instance 
whethN the ,1llcged misconduct Is wm
c-lenrly outrJgoous 10 w, t11in a clal111. /11 
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nton, 394 So.2d a1 365; sec 11/so /.ogan 
v. Sc,,rs, Roebuck & Co., 466 SC>.2d 121, 
123 (Ala. 1985); Rc~ta,emrnt (~ucond) of 
Torts, §46, Comment (h) ("It b for the 
co~m ro de1ermine in 11)0 firsi lnstoncc 
wherher thl.! defendant's co11duct mny 
Wdso11.1bly be rcgi.lrded os so Gxtreme 
,rnd ou1rageous as to permit recov<'ry!') 
CJsc law rcflccb 1ha1 Al,,boma 1ri.il 
Judge~ and the Alabama Supreme Court 
h,we adhered to thi~ principle by disml~.,. 
Ing, ~hor1 or trial, l or1 of Oulrage cl,ilms 
where? 1he fae:1~ wt!rc deemed not ..um
cicnlly outrageous lo ~up1>0rt the tort. 
Sve, t•.s., / ldrrv/1 v. R~ynolds Mewl Co,, 
495 So.2d 1381 (AIJ. 1986) Cdischurgc of 
.u, employee); L.ogJn v. Sc,,rs, f<Ot!huck 
& Co., .suprn, (dofenc:li'lnt's timpioyue 
called plilinllff "queer as .i. thrl1t'-tlollc1r 
bi ll"); Bearden v. Equifdx Sc,vlcc~, 455 
So.2d 836 (Al,1. 1984) (..idJustmcnr of 
workers' compcnsa1lon claim); 8Mrcu v. 
fJrmers & Merchanrs Bank of Piedmont, 
451 So.2d 257 (AIJ. 1984) (dc1cndr1n1 
uc1nk demanded paymenl on note out or 
proceeds ii held); Inmon , ~upr,1, 
(di~chc1rge or emplnyee). 

In lhf' employrnent context, tlw tort of 
outr11ge onnlysis permits ,:in cmblttor<"d 
employee to lltigate rel.itlve to hb db
ch.11Ke or other employment docbion I( 
he c.111 dcmonmate a sufficient IL•vt!I of 
oulrJgCOU!> n1isconducl .iccompt1nyi11g 
the decision. HOYl('ver. h Is lmpottant to 
now that the propriety or the dischJrgc 
or othrr d<'cision is not .in ,~~ue; rather, 
the only 1hing plaintiff may challenge i~ 
the conduct accompanying the cled\ion. 
I his 1~ ~o becau~e rhe tort of outr11J,\c 

does not apply where the employer ''hr1s 
done> no more th,in to in~i~t upon his 
legnl right~ In a permis~lblo w,1y1 even 
lhough he b W!-!II aware that su<.11 ln~ls
tl!nce j, certain to C,1usc emotional dis· 
1ross." Inmon, 394 So.2d al 368, quoll 11g 
from Re~t.Jwmcnt (Sccottcl) of Torb, §46, 
Comment (g). While i'l ton o( ouu·ilg<' 
daim does not in any way vll1ate the at
will doctrine wilh r1>spec1 to ., cl,1lm by 
a dl~ch;irged employee, ils impon.inct.' In 
the omployrmml context shoulcJ 1101 be 
1 rndcrcstl m.i reel. 

True 10 It~ .it-will roots, only once has 
chc Alabama Supreme Court found a 
viable tort of ou1rasc cl.1lm ari~ing out 
of Jn ill-will cmplaymc>nt rclnllonship. In 
Rice v. United lnswanrc Co. of America, 
465 So.2cl 1100 (Alt1. 19134)1 the cVldunce 
demonstrated that plill11tlff reported to 
her emptoycr that ~hL' W,IS p1egnan1, 1hc1t 
the employer 1lwr<'aftc1 <lttempred to 
force her to take dl~ablllty lei.tve mther 
than to work through the prcgnnncy, thilt 
he falsely accused hPr of incompetence, 
lhill he ridiculrcl her In lhl' l)rr.~ence of 
co-employee~, that ,he w.is lhl!rnaflcr ter
minatl.'d d11d 1h,11 ~he suffcrecJ a 111bcdr· 
rlago one week ,1ftcr the tornilna1lon. The 
court found four dlsttncllons In lhis evi
dence from the faclq In Inmon: 

11Fir..1, Rice allc:gos .i p.1111:m of t.1C· 

livily, encompassing o period of 
several months. Second, de(end
ant's ,1lleg<'d behilvior involved a 
great many per~n~ (Rice\ co
workers, clients, and husband) iri 
;iddition to Klee and the dufcrid
ants. Third, defendant's alleged pa1-
tl!rn of outragt!ou~ acts wore direct· 
cd toward µlalntlff when GlaM lnl 
!defendant] was likely 10 know !hot 
severe emotional distress could 
have serious physical repercu~
sions. Founh, th<' ou1rngcou~ ac
tions alleged by Riw were dln..'<.ied 
tOVv'ard an illeg.11 purpo'>C, discrim
ination again)t an cn,ploycc be
cause of ,ex:' 

Id. di 1102 (ernph,1~i\ by th(' c-ourt). On 
these facts, thl! <,upreme court conclud
ed that it was 11concclv,1blc'' that Rice 
colt Id prove o sN of facts In support of 
her outrage claim .ind, thus, that It was 
error for the trial coun 10 dismiss 1hat 
clai m. 

Thi! Ric;~ decision Is ,significant be
cause of the \lancfords It adopt~ for an 
employee's torr of ourragc cl..iim asalnst 
the employer. If .in <'mployee can prove 
that he or she h,1, be<•n subjcc-red to a 
pattern of outrogcou~ ,1cts th.it were or 
should hilVC boon know11 to the employer 
likely to c;iuse severe eniotlonal dimes~, 
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OVf'r .i period of lime In the pru!tcncc of 
a number of persons, and that the acts 
were for ,1n i llegal purpose. then a tort 
of outrage clnlm exists. H Is difficult to 
hn.iijinc .in urnµlt,ymcml situation whem 
these clrcu,mtancl?s would likely rxl'i t, 
bul ccrtolnly the fact that the tort exls1~ 
ond has boon defined lncrea!>c~ tho prob
Jblllty rhm facts wlll occur 10 n, the 
theory. 

F<-dernl coun'i In Al.ibama on two oc
c.i~ions haV<' found thlll facts presented 
wer1.> \u((icll-'nt to pre'ienl an actionilble 
cmploymcnt-rclatcd tort of outragt' 
claim. In Co/lim v. Cenerc1/ Tln: Corp., 
549 r.SUJ)J). 770 (N.D. Ala. 1982), dt.'
fendanl's personnel manager went unin
vited to plnln1l(i's home, whore sho WM 

recovering from ,111 on•lhe-iob Injury, and 
"demanri~'d thnt she come back 10 work, 
lmplie(l lh[ll ~he was a 111Jlingerer, a11d 
thrt!al<lnt'<l to nre her in order to forc-e hf'r 
back to work!1 Id. at 771. In denying 
dufcndant'!t motion for summary jud8· 
ment on the outrdgo claim, DiMrlct Judgu 
Acker concluded I hat .i Jury could, b,l!,t.'(J 
on these facts, form a belief tha1 defend
ant Intended to couse severe emotional 
dlstres$. The drcislon i~ hMd to recon• 
c:llc with lhe guidelines sel down In Rice, 
~t1pm1 ~Ince hero there was no pallern of 
.ic1lvlty, but only a single vi~lt. nnd be, ... 
C,\usc the on ly per~ons involwd here 
we re the personnel manager and thu 
plaintiff, In tead of a number of co-em
ployee\, In view of the Rice decision .ind 
the guidelines it set down, it is unlikely 
that Co/1/M .,(fords any substantial prece
dent for fulure decisions. 

In I lolmc5 v. Oxford Chemicals, Inc., 
510 F.Supp. 915 (M.D. Ala. 1981), ploln· 
tiff quffcrcd i1 pPrmanently disabling 
heArl nuock nnd, os a result, he wa~ cntl
tll'fJ to collL•ct rnon1hly disahllily bcnont!, 
equal to 60 porcunt of his prcdls.ibllliy 
Income. Pl,1l11tlff caltu lated the mon1hly 
dbabillty bencnt .:unount to be $780 per 
month. Defendant calculated It to be 
$500 p<'r month. The court ultimately 
concluded 1hot 1he appropriate 11moun1 
was $7'10.40 per month. After milking the 
$500 paymt'nt for several month~, dl'

fcndJnt u,, ilaturally 11.-'duced th!! payment 

LO $49.10 per month and advised plain· 
tiff to c;eek the remainder from Sotlal Se
curity. Dt!fcndnnt hod no right undl!r the 
db.iblli ly plan to do so. 1 hr courl con
cluded th111 lhe Jury could reasonably In· 
fer that defendant's lntontlonal and 
wro11gful ocl of reducing 1hc benefits of 
the permanently clisabl<'d hcnn illl l'lck 
victim was outmgeous. l hb analysis al~o 
derilr1~ from the Rice guideline!, In term~ 
o( pAliern of activity and number t,( pcr
!>Olll, Involved, but the .1nalysi~ f!, consl!>
tent with the Restatl.'m<'nt guidelines. 

In J po)t·Rlce deci~ion, 1he Al,1bama 
Supr<'me Cou,t again co11s1drrl.'<l th<' tort 
of 011troge in an employment w uinl(. In 
M< ISiit1C v. WZFW.FM Cor/)., 495 So.2d 
C,49 (l\ la. 1986), plaintiff claimed 1l1t1t she 
wr1s lhe victim of outrageous conduct bt.'
causQ her empl()yt"r made )CXUJI .1d· 

va11ccs ro her, tried to kiss her, made sug-
8<'~11Vt' "lurk!>'' or Innuendos" and 

ultlmawly nmd her. Dc~pite testimony 
that her supcrvlso, h,,d been pressured 
10 dismiss plaintiff bec,,ubC of her refusal 
to succumb 10 the employer's ~C!Xu.11 ad
vances, rhe Al,1borm1 Supreme Court 
eond uded thnt stunmary Judgmenl was 
proper on the tori of oulrnge claim. The 
court felt tht• cvidencC' fell short of 
demonstrJrlng )l'VCru umo1lonal distress 
and found the employer'~ behavior to be 
nothing more than mere ln~ul~. indigni
ties, thre;its or annoyance!, for which the 
law will not hold one li,,ble In tort. Id. 
at 651. 

It Is likely rhat tho Al;ihnma Supreme 
Coun In the future wil l fu,llwr ctefine the 
tort of outrage In rcl,11ion to the employ• 
ment envl ronmo,11 and 1h11t the Rice 
guidelines wi ll b • modified to <Jeal wll h 
or her sit11:itions. While 1hc future evolu
tion of the tort wl II p,ob::ibly reach ~oml:! 
condue1 not pre~ently though I 10 bo cCN-
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Alabama Bar lnstltut(,l for CLE 
(205) 348·6230 

6-8 
ADVANCED PENSION SEMINAR 
Hyilli nn Union Square, San Francisco 
Corb(!I and Company 
Credits: 16.8 Cost: $425 
(904) 731-4455 

7 tuesday 

PROBLEM LOANS 
Birmingham 
Nation.ii Busin~s~ 1r,stitut1~i Inc. 
Credits: 6.0 Cost: $98 
(715) 835-8525 

8 wednesday 

PROBLEM LOANS 
Monrgon,ery 
National Business Institute, Inc. 
Credits: 6.0 Cost: $98 
(715) 835-6525 
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9 thursday 

PENSION LAW AND PRACTICE 
(satellit e) 

Law Center, ,u~caloosn 
Alabama Bar ln$titute for CLE 
(205) 348-6230 

PROBLEM LOANS 
Mobile 
Nation;il l)usineSs lnstiMe, Inc. 
Credits: 6.0 Co~t: $90 
(715) 835,8525 

9-10 
ADVANCED MUNICIPAL BOND 

WORKSHOP 
Pinehurst Hotel, Pinehur~, 
Practisii,g Law Institute 
Credits: 12.0 Cost: $595 
(2'12) 765-5700 

10 friday 

PROBLEM LOANS 
Huntsville 
NaUonal Business lnstiM e, Inc. 
Credits: 6.0 Coc;t: $98 
(715) 835-8525 

16-17 
HAZARDOUS WASTE LITIGATION 
Doral Inn, New York 
Pr.icifsl ng L;iw I nstltute 
Credits: 11.0 CrEidits: $425 
(212) 765-5700 

EMPLOYEE WELFARE BENEFIT PLANS 
Hyatt Regency, Sr1n Fr11ncis<;o 
Prac·ti~ing Law ln$titute 
Credits: 10.8 CoM: $425 
(2'12} 765-5700 

17-18 
INSURANCE LITIGATION 
Los Angeles 
Assoc;latlon of Tri Al l.awyer~ of America 
(202) 965-3500 

DISCOVERY TECHNIQUES 
Tuc.~on 
Assoch11ion of Tri;i l LAwyer~ of Americ11 
(202) 965-3500 

22-24 
ANNUAL AMERICAN INSTITUTE ON 

FEDERAL TAXATION 
Wynfrey Hotel, BlrminKham 
Credits: 16.6 Cost; $325 
(205) 251-1000 

26-1 
ADVANCED TRIAi. ADVOCACY 
Unlvorslty of Colorado, BouldC!r 
Notional Institute for Trial Advocacy 
(800) 225-&482 
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7-8 
HOSPITAL LIABILITY AND RISK 

MANAGEMENT 
M,1rk Hopkins Hotel, S,11, hanclsco 
Medl·Legc1I Institute 
Cr<'dlt>: ltJ Co~t: $415 
(818) 995-7189 

14-15 
ANTITRUST LAW INSTITUTE 
St,rnford Court, Sdn Franci, co 
Pr,ictising Law Institute 
Crl'dll&: 11.0 Co~I: $450 
(.lU) 765-5 700 

14-31 
THE ENGLISH LEGAL SYSTEM 
Lomfon 
cu ,nberl:rnd Institute for CLE 
Credits: 16.5 
(205) 870-2865 

18-22 
CONCENTRATED COURSE IN 

GOVERNMENT CONTRACTS 
Flkhorn Resort, Suri V..ilk'Y 
federal Publications, Inc. 
Credits: 32.5 Cmt: $925 
(202) H7·7000 

I he Al.il>c1ma Lawyer 

21-23 
ANNUAL CONVENTION 
Wy11frt.>y I lolol, Blrmlngh,1111 
Alab.1mJ StiltC Bar 
(205) 269-1515 

25-29 
ESTATE PLANNING 
1 lllton Inn, Dallas 
Southwc~tem Legal Foundalion, Inc. 
(2M) 690•2377 

29-5 
ANNUAL CONVENTION 
Kan~as City 
A~~ociation o( Trial Lawye,~ of Amorica 
(202) 965-3500 

6-7 
AIDS: CURRENT MEDICAL ANO 

LEGAL ASPECTS 
I towl Intercon tinenta l, New York 
Medi-Leg.ii Institute 
Credlh: 11.3 Cost: $4J5 
(818) 995-7189 

12-13 
LITIGATING THE HEAD TRAUMA 

CASE 
I lyau I 11kt' Tahoe, L.1ko T.iho<.! 
Medi-Lug.ii Institute 
Cr<'dlts: 12.0 Cost: $435 
(818) 995-7189 

16 tuesday 

WORKER'S COMPENSATION 
Birmingham 
National Busine~s Institute, Inc. 
Credits: 6.0 Cost: $98 
(71 ';) fl35·8525 

1 7 wednesday 

WORKER'S COMPENSATION 
I hintsvi llc 
N.ttlonol Business lr1st11ut(', lnL 
Crcults: 6.0 Cost: $98 
(71 S) 1:135-8525 

18 thursday 

WORKER'S COMPENSATION 
Mobile 
N,,t lon,11 au~lnt-ss lnstllUll', Inc. 
Credits: 6.0 Co~t: $98 
(715 ) 8 l 5-852S 

19 friday 

WORKER'S COMPENSATION 
Montgomery 
N,1tion.il Bu~lneil ln~titutc , Inc. 
Credit~: 6.0 Co~t: $98 
(715) 835-8525 

153 



ered, It wlll continue to be only the mo~t 
outrageou~ conduct that is actionable 
under this theory. As long as an employer 
Is engl!ging in conduct that it has a right 
ro engage in, and as long as rhere Is no 
intent lo inflict severe en,otiom1I distress 
there is no reason to belf evc that the tori 
o( Olltragc will be construed ro re.ich that 
condllct. 

II . Defamation 
An increasingly common alleg11tion in 

Sllit s by discharged employees is th11t the 
tmiployer h11s defurned the employee, us
ually In the course of comments made 
abOUl the Crl 1ploy(W <Juring disdplimiry 
or discharge proceedings or In dll em
ployment rcforcnco made to subsequent 
prospective employers. A defamation 
consists of a folse and derogatory state
ment. Prosser, I.aw of Torts, §§111-116 (4th 
ed. 1971). Where a defamation claim Is 
madt{ by ii discharged or otherwise em
bittered ernrloyee three legal issues re
coivC? promine_nt a11ention- publication1 

privilege and vicarious liability. 

A. Publication 
Alabamil hns long enforced il "special 

pllb llcation" rule whereby co,nrnunlca
tions among o corporation's monagerlal 
personnel, concerning matters related to 
the c;;ompany's busines~, ind~1ding com
munications concerning employee mis
conduct <;1nd discharge, do not constitute 
publlcatlon. K-MatL Corp. V. ~ nd~rsrass, 
494 So.2d 600 (Ala. 1986); Dixon v. 
Economy Co., 477 So.2d 353 (Ala, 1985); 
Burney v. Sovthern Railway Co., 276 Ala. 
637, 165 So.2d 726 (1964); McDaniel v. 

6111 Ree~es 

Crnscent Motors, Inc,, 249 Ala. 330, 31 
So.id 343 (1947). If them is M puhlica· 
Lion, 1here Is no defamarion. 

B. Privilege 
Whether a particular cornmunlcatlo11 

ls prlvllegcd is a question o( law for the 
court. F1,1/tnn v. Advertisor Co., 388 So.2d 
533, 537 (Ala. 1900), cert. denied, 449 
U.S. 1131 (1981) I( a privilege is found to 
exist, tho court also must determine 
whether it is "absolute" or "qualified:' a~ 
absolutely privileged staternems are 11ot 
actionable whi le qllaliCiedly privileged 
statements ilre, given proof of actual 
mall cc. 

I. Absolute privilege- Most communi
cations made by an l,!rnployer in respect 
to leglsla1lve, Judicial or quasl•Judiclal 
proceedings are absolutely prlvllegl'ld. 
Webster v. Byrd, 494 So.2d 31 (Ala. 1986) 
!11:1tter of termination to teacher absolute
ly privile&1:1d); Cole v. Cooper, 437 So.2d 
1237 (Ala. 19133) (statl rtorially privi leged 
cormnunlcation by employ1:1r to the De
partment of Industrial Relations regarding 
reasons for J:)lalntiff's termination); Sur
rency v. Harblso111 489 So.2d 1097 (Ala. 
1986) (communlcaLlons made during 
grievonce proceedings under :a collective 
bargaining agreement), The absolute 
privilege will be lost If the communlca
\ion ls published beyond the grollp o( 
those having a need to know, h11t 1here 
sill I may be a conditional privilege under 
Lhose circumstanc~~- \flkb~tf/r, 494 So.2d 
al 35-36. 

2. Qualified privilege- I( the com
muii lcatio11 Is among persons with a 

Bruce Addison 

common interest In the subJecr rnnucr, 
then it may well L,e conditionally or qual
lAedly privileged. An Inter-business corn• 
munication about cmpltly(!e's conduct, 
discipline and/or discharge Is subject to 
the quali fied privilege. Montgon,ery v. 
Big B, Inc;., 460 So,2d 1286 (Ala. 
1984)(comrnunlcation!> 10 r>olyijraph op
erator regarding plaintiff's alleged mis
conduct); Phil/fps v. Bradshaw, 167 Ala. 
199, 52 So.2cl 662 (1910) 1commllnica
liC>ns by employer to properly superlnten
dla!nl n:!g.irdinR c11n-! and protection of the 
property). Where such qualified or 
conditional privilege exists, J:)laintlff can 
overcome the prlvilcgo only l,y proof that 
the communication was accompanied by 
.ictual malice. Wl/1/s v. Demopolis Nurs· 
ing 1-/ome, Inc., 336 So.2d 117 (Ala. 
1976). To prove actual malice sl1cl1 as to 
overcome the privilege there must be evl· 
dence or "previous ill-will , hos1ilily, 
threats, rivalry, mher iictions, former 
libels or ~lander, ,md the like .. • or hy 
the violence of the ddcndtrnt's language, 
the mode ond extont of the puLlication, 
and the like:· Webster v. Bytd, 494 So.2d 
al 36 qllOting from Kenney 14 Gurley, 208 
Ala. 623, 626, 95 So. J4 (1923). There will 
be very few occasions when an employ
er's statement or communlc.itions about 
ii$ employee will nor be nbsolutely or 
qualifi edly privile ged under these 
decisions. 

C. Vicarious llabilit y 
Perhaps Lhe most lmponanr question 

In the defamation aren Is the extent to 
which the employer may be held liable 

Be •• ~ Professional Video Services 

Vldoo Oopoaltlono 
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for defomatory communications by one 
cmployuc about another, There Is no 
publlc,111011 where the defamatory com• 
mu11iCtllion, by one employee to ilnotlwr, 
ls r<'la1lvc 10 1lw company business, ;ind 
ll I\ probably Jlso prlvlleglld, bur whNo 
,111 ex1ra•corpornte communication exbts 
tlw analysis is di(ferrnt, In K-Marl Curp., 
Int. v. />()nclerw,,ss, 494 So.2d 600 (Al,.1, 
198&), where an employee Jllegedly told 
an ou~ldc>r that plaint!(( had been fired 
for ste.illng, 1he court round that such J 
communication w.1s outSidt:! of the line> 
and ~cope o( employment, and 1hu, n()t 
binning on the employer, bccaui.e K-Man 
hrJd ,1 co,porme policy that .illowcd II\ 
pOl'$Onncl m;innRPrs 10 release only 
"riCUll,ll" Information in response lo nn 
Inquiry .ibout ,111 employee's employ. 
mcnt ond dlsch,ugc. Id al 604. Thi~ analy,, 
sis Is qucsllon.1ble Jnd JI oddi. with tm• 
dl1lont1I ;igcncy law, IJut It is the law tO· 
day. An employer who adoprs a neutr.11 
re\pon~e policy probably can thereby im
munize lt~elf frorn virtually any type of 
dcfam,1tlon claim by a dlsch.Hged 
ernployt.'c. 

Emplo~rs geMrally have little to (e;ir 
wlth rcspcc.t to clcf.1111atlon c:lalms by di~· 
chorgcd or olh()rwlsc dbaffec:ti,..fl employ
ees, but o careless umployer who pc•rmlb 

publlcallon of unprivileged and unrruc 
or unsupportable lnform,11ion about an 
employee could face liabllity. Employers 
~hould have employco l11formn1lon and 
reference policies In place to prt..'vc•nt thl~ 
p<Jssibility, but most do not. Som~ of 
those who do not can look forwJrd to try,, 
Ing lo prove in cour1 the truthfuln1M or 
Information they milinto1ln concerning 
their ompl()yl.>e:!t. While under the settled 
l.1w most emplO'f(.!l'lr wlll prcvilll in these 
ilC'llons, the threat ,1nd CO!>I of litigation 
over time should ri.'!.Ult 111 widespread 
employer reference policy implement,,· 
tlon. 

Ill. Tortious interference 
Alob,J1t1a long ht1~ recognl7.ed o couse 

o( JCllon In tort for wrongful lntorfore>ncc 
by J third party with contrucluol employ
ment rights, including right~ of .1n ,,t-wlll 
employee. Byars v. Baptist Medic.ii Om 
te, .. , Inc., 361 So.2d 350, JSJ-54 (Ala. 
1978); Tennessee Co,1/, Iron 8, Ry. Co. v. 
Kt•lly, 163 Al;i, 148, 50 So. 1008 (1909); 
SpJrk~ v. McCreary, 1S6 Ala 382, 47 
So.2d 332 (1908). This Is loglLJI bt>cause 
one nol .i party to Lhe employment con
tr,1c1 \houltl OQtain no benefit /rorr, th(• 
foct that lt 15 ilt-will . 

In Cro!) v. I.owe/er Realty Better 
/-lames & Gatdcns, 494 Sn.2d 590 (Ala. 
1986), the court adopted R<'statemenc 
(Second) of Torts, §767 (1\179) and more 
cle<1rly denned the elemcn1s 10 be prov
en, althouah the case i1rosc outside or U,e 
employment n, ntcxt. Under the Gross 
.,nalysls, 10 e~t11bllsh an Intention.ii ln-
1erforcnce, plaintiff must prove: 

I. the exbtenC'e o( a contract or 
buslne~s relation; 

2. defendant\ knowledge of the 
conl@ct or business rrlatlon; 

3. lntentionol lntcrforen('.e by the 
defendant with the contract or 
bu~iness rel;ulon; 

4. Jbscnco or Justification for the 
defond,mt'~ lntN(crcnce; and 

5. dJ1Tm1,4a to the plaintiff as a result 
o( clcfondant's interference. 

Gross, 494 So.2d at 597 (footnote omit
ted) . There haw been cases In which an 
employee suoo on a tordous intorfcronCQ 
theory ,1nd cl.1ln1t!d that th<' interference 
wac; occa5ioned by the en,ployt>r itself or 
11~ rnanagE>ment pc~o1111c,, 1 his claim is 
not actionoble bec.1usc J t:ontrncting par• 
IY cannot tortiou~ly ln1cifl·1c with ii~ own 
contrad. United St,,tcs Fidel/Ly & Guar
anty v. Ml/lonas, 206 Alo. 147, 89 So. 732 
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(1921). The ~nme analysls holds where 
plaintiff sues a co•employee for torllous 
interference with the ernployrncnt con
trcict1 Martin v. Tapley, 360 So.2d 708 
(Ala. 1968)1 al lea~t whim the co-employ
ee Is acting within th!:! line and scope of 
his employllWnt. I Jarrell v. Reynolds 
Metals Co., 495 So.2d 1381, 1398 (Ala. 
1986). It is unlikely that the tortlous In
terference theory will prove to be a useful 
tool for discharged employees, since ii Is 
likla!ly 1h11t anyone taking deliberate steps 
to COhVlncl:! an employer to terminate fin 
cmploy0e would ''cOvl!r his tracks," how
ever, in the existing mcrg«:!r .and acquisi
tlous business cllmnle it certainly Is a 
consider;.itlor1 (or~ discharge'(;! employee. 

IV. Privacy 
The tort of inva5ion of privacy was .=tc· 

knowledged by rhe Alaban1r1 Supreme 
Court in Phillips v. Smalley Maintenance 
Swvices, 435 So.2d 705 (Ala. 1983), 
wherein Lhc court adopted the Rc~latc
m1mt (Second) of Torts, §6526. Plaintiff 
had been vcrbnlly sexually harassed by 
her employer, who locked her In his of• 
Oce, questioned her about her ~ex lite, 
in~isted that i;he engage in ornl sex with 
him or lose her job and once actually hit 
her "across 1he houom: 1 She became 
quite upset and could not work, and the 
harassing employer subsequently clis
chargccl her. 

The court found that these facts were 
su((icient to establish an inv.;ision of pri
vacy, which requires four elements: 

1. the Intrusion upon the plaintiff's 
physical solitude or seclusion; 

2. publlcily which violates tha or
diri.1ry decencies; 

3. putting the plolntirf In ;i raise, but 
not necessarily defamatory, posl· 
tion in the public eye; .ind 

4. the appropriation of some ele
ment of the plaintiff's personali
ty (or a comrnl!rclal use. 

Phillips, 435 So.2d at 708 (footnote omit· 
ted). Despite the foci~ thfll de(endan1 had 
not actually acquired information about 

156 

plaintiff's sex life, lhm no such informil· 
lion was actually communicated to any
one else, that no effort Wil S made to ob, 
lclin lnforrnati(ln ~urreptitiously and that 
there was M physical ttespa5s, the court 
fou,,d the facts suppottcd a "wrongful 111-
truslon Into one's private actlvltlc~ In 
sL1ch a manner as to outrage or cause 
mental suffering, sh;ime or hu111ilintio11 
lo a person of ordint1ry sensibilities." Id. 
at 711. ·1 he fact~ of the cas1;? seem to ~us· 
gest a tort-of-outrdge theory more 1han 
.1n Invasion or prlv-.icy. 

It Is likely thot the Phillips result was 
ordained mom by the ourragcousncss or 
the focts than by the conformity of those 
facts to the Rest.atement or other 
guidelines. A sexual pmpositlon 11lone is 
in~ufflclimt, beQluse it does not 11mounl 
to an lntru!>lon Into µlalnil ff's prlv11te con
cerns. Id. di 708; Mcisaac: V. WZflW-FM 
Corp., 495 So.2d 649 (Ala. 1986). And 
It Is likely the court will require that Lhe 
intrusion be quite out/'ilgeous or hurnili· 
iiting, although there is no requlremem 
th11t plaintiff, in met, suffer "severe emo· 
tional distre~~,, suc;;h as is req~1irecl for 3 

tort or outrage dalm. The mi~concluct In 
this tyµe of case 1!> the lntru~lon, not the 
ln(llctlon, or emotional distress. 11 i!, llka
ly1 however, that a sot of (acts sufnclcnt 
for an Invasion of privacy claim olso 
would sustain lhe tori of outrage claim, 
given sevP,re emotional distress on the 
part or the plaintiff. 

V. Assault /battery 

Increasingly, employers are being sued 
for .1ssllult and/or bouery committed by 
one employee upon ~inother1 especially 
related to sexunl harassment situation~ 
where there ha~ been nonconsensual 
touching or fondling. A battery requires 
an act lntl'nded to cause harmful or of
fensive hodlly contact coupled With ac
tual bodily contact, and such contacl b 
"offcn~lvc If It offends J reosonJble sense 
o( personal dignity:' Restatement of (Sec
ond) of Torts, §18·21. 

The Alabama Supreme Collrt has not 
yet considered whether, or Iha extent to 

whfch, ,ln eniployllr may be liable for 
bartery via se.'<uolly motivated touching 
by one employee ol another, but If the 
issue Is ;inalyzed In accorclancc with tra
ditional agl'?ncy principles, then the 
cmploy«:!r may l!scape li11bili ty if the evl• 
dencc shows th.:tl lhe uff~nsive act was 
committed for personal raasons and, 
thus, was not n ,otlvalcd by dn Intent to 
perform the employer's bu!.lncss. Joyner 
v. AAA COOPN Tmnsporcation, 477 So.2d 
364 (Ah 1985); Rt!~ldtem!!nl (Second) of 
Asency, §228·229, 231,235; cf. roll&II v. 
Montgomery Real E~tace & Ins. Co., 238 
Ala. 617, 193 So. 127 (1940). It is unlike
ly 1ha1 .,n employee engr11!ed in sexual 
touching hos the employe~s Interests In 
mind, It is lmportJnt to remember that 
such sexuolly motlvJted touching might 
well ;imounl lo ;i violr.Hion or Title VII of 
the Ci vii Kights Act o( 1969, even though 
not il violation of Alabama luw. Sec Mer
itor 5dvir,g~ Bank v, Vinson, 477 U.S. 57, 
106 S.ct. 2399, 91 L.Ed,2d 49 (1986). 

Present Alab,1m.1 l.1w does not provide 
" tort remedy (or scxu,ll har,Mm(ml In 
the work place, short or outrngeous mis
condurt or an invnsion of privacy. As e1t1· 
ployt;?es become aware or their rights in 
tlib regard, ii I~ likely that lhe point will 
sec l11creascd llti)latlon and, perh;ips, an 
expansion of the exl~tlng re11edlos or the 
creation or a new one. 

VI. Conclusion 

gn,ployees traditlonolly have been 
~tymiecl by the ilt•wlll doctrine ln ~eek
ing to rec;;over on an employment con• 
lrac:t theory from their employers for dls
ch.itg<.? or other employmen1 decisions. 
So for, rhcy also have been hugely u1m1c· 
cess(ul 111 obtaining tori relief for on-the
Job disputes, but rhe framework now is 
in place (or several Mrruwly dl!rtned 
theories. While the law of torts lb not 
lhre;it 10 eviscer.ne the employmcn1-a1-
wll l doctrine, it will provide o remedy 10 

so111c !!rnployees in ~ome wry egregious 
cJsos, and counsel for b91h employers 
and employees should b~ prel)ared to ;id
clress these Issues In such sl1ua1ions. • 

May 1988 



THOSE WHO 
AREN'T 

COMPETITIVE 
END UP HERE. 

IL's a fact of tire, off the ricld as 
well as on. The players who are slrong 
ond skillful; those who nsscmblc the best 
lean, rec1ch their goal. The others wt1tch 
from lhc sideline. 

O ur goaJ is to pTovidc you with lhc 
very bcsl professional liability insurance 
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The Alabama State Bar. Your associa
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The I lome fnsurancc Company. 
Underwri ter of more professional liabil
ity insurance plan s than any other. 
Renowned as the nation's premier liability 
insurance carrier. 

TogetJ,er, we've designed the LPL 
pl.in you've been waiting for. One of the 
broade st polici es in the United Stntes. 
Comp etitivel y priced . With the most 
responsive customer services anywhere. 

You be the jud ge. Jusl Crlll Kirk e•Van 
Orsdc l Insuran ce Services loll -free, 1-800· 
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11 Is i1 rund.imontal principle or tort lilw 
thilt, in ncKIIKcnc<! nctlo,,s, there must b • 
wicfont c the allogcd breach of duty prox
ln1dtoly cau\cd the ploinlfff'~ lnjury.1 

1 lowcvcr, the coy~otlon r~qul rnmrml In 
modlcfll mc1lprric1lca <'i1~e~ has bcc11 the 
source of considerable controwrsy nnd 
dcbatl.'.' Tradition~[ pmximatl! u1u~o st,rn• 
dt1rds in thl~ cont(!)(t require evidence 
that th~ reult (Injury or death) com
plain4..'C.f o( "probably" was caused by the 
11t!gllgcnui of the defendant medical cart' 
provldla!r.1 While some 5tilte~ have les
scmed thl~ ~tanclnrd of proof in mcdka l 
malpr.ictico cases,• Alabama h.u .idhcrcd 
to 1he tmdltionnl ruh ... , 

The r1dhcrcncc by the AlabJmo cou 1 ts 
to the tr,1clltlon,1I causation requlremen1 
appear~ to preclude applka tion of the 
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Status of the Causation 

"lost chance" of survival or 1mrr<mmcnt 
1heory which would ;illow recowry 
where there is evidence th.ii the all"1grrl 
noi:1llgence reduced tre pntit'nt·~ chnnco 
of surviwl or recovery. Thll "lost ch,111cc" 
of bUI viva I theory has been cxpre!isly rc
)l'ctud In recent decbi1>n!. In i,uvtm.11 Jurb
dlc:tloni. ,md Is l11cor11pt.1tlblc with the tr,1-
dltlon,11 doctrine of pro,<lmJle causntion 
In mcdicJI cases.• 

Current standard in medi cal mal
practice cases in Alabama 

In medlc11I rnalpmctlco nttion& In Al.i• 
llrlma, lhu plaintiff musl produC'c <'VI· 
dunce that the dllcgcd 11egligcnc.o or lhC! 
dcfoncl,1nt "probably cnu~oc/" the lrijury 
or death complained of: 

"The rule In mt'C11cal malpractice 
cases Is that to f111d llt.1blllly, therv rnw,t 
be more than a mN<' posslblllty O( 

one possiblllty .:imong othors thnt the 
negligence compl.ilnod o( caubed the 
Injury; there mu~t be cvldcncr that the 
neijligence prob,1hly rau~rd the In· 
jury:• 

WIiiiams v. Bhoopathi, •174 So.2d 691 
(Al.t. 1985). 

Where the evidcnc-o produced after 
dbc<)l.l\!ry c.%ibll~IW!o o,ily c1 "poi.slbllity'' 
that the alleged 11cgllgcnt medical Cdro 

caused the piltlent'~ dNth , J t11aJ cou,1 
may properly gr.int wmmary Judgment 
In favor of the drfendnnt becnu~e the 
pl,lin tiff has failerl to crt•nte n jury ques
tion u11dcr the pruccdlni& &t,1ndord. / to
ward v. Mite-he//, 4g2 'iu.2tl !018 (Ala. 
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Requirement in Medical Malpractice 
198&).1 "Thl!re mu~l be ~ome evidence 
1ha1 1he alleged negligence probably 
CilUSt.'<.l lhe Injury;' Id. 111 1020. (emphasis 
ncfrtcd). 

1 lw I loward case 1'>rovfdt•~ ii good ex
nrnplu of how the lrndltlonal s1and11rd has 
been ,lpplied In Alabamo. Thl' plaintiff 
In llrnt casl! flr:;t visited the dcrendants, 
ohstetrldan/gynecologlc;ls, In 1971. Thc 
dt>fendants determined that the plal,llfff 
h,1d been six 10 clghl W('('kc; pregnant, 
nnd tha1 she had suffered a ~pontaneous 
abortion. The plofntlff's blood w.is typed 
as hc1vlnu an Rh negative factor. The on
ly medical care provided by tho defen. 
dants to the pla,nrlff w.is on thl' occ,15ion 
of th<' plafntiff'5 pregnancy in 1971, and 
they did not provide any tare during hl!r 
suh,equem pregMncies. The dcfendanlS 
f.ifled 10 1rea1 the pfalnllff, when she was 
undrr lhe,r care In 1971, wilh m1 ;wailablc 
rncdi(';i1io11 which would h,1vc• prevented 
rhe dcvclopmen1 o( Rh positive anti· 
bodies In hE?r blooci. 

The plaintiff bectime pregnant In 1972 
antl sub!iequen1ly delivered ., he<1lthy girl 
In December of 1h01 year. This child's 
blood w,i1, Incorrectly typed at that time 
.is contJining lhe Rh negntlvc (;:ictor, but 
testing clono 12 years later cstablfsh~d 
lhnr this child actually hod the Rh posi
llVf! f;ictor. The plaintiff bC'nimt• prcg11,1n1 
ag.iin in 1974. The 1974 prPgnancy was 
spontilneously ilbortcd and her then• 
trcalrnM physician discowmd, at that 
time, 1ha1 rhe plaln1i(( 1e,tcd Rh positive. 
The pl.1i11tiff became prcgnJnL once 
ngain 111 1980 and delivered a child 
through ccsnrc,rn !,ecilon In 1981. This 
child died several d,1yi, after hirth from 
a c:ondllfon caused by the cro~sfng of the 
mo1lwr's antibodie~ to the Rh positive 
(acror Into rhe fetu&'s blood stream, 
where II destroyed thr (crus's red blood 
cells. Tho plaintiff brought suit against 
1hc doctors who 1r1;!i'lled ho, Ir, 1971 for 
1hr de.1th of the child born in 1981. 

1 he plointl(( alleged 1ha1 the negll· 
Kence o( the defendanb In fr:1lllng to treat 
her In 1971, with the nwdfcoltlon which 
would haw prevented lho formation of 
Jnllbodic!> to the Rh po&itlvt! factor. 

Thf' Alabama Lawyer 

cau,ed th!! death of her child born In 
1981. The pl.ilntlff'~ expNt te~lified, in de
position, 1har lhc f.illurc o( lhl? defendants 
to treat the plaint!(( with thl! medication 
waq il breach o( rhc .:1ccop1ed st;indard 
or m<:dicnl practice in 1971. I lowcver, the 
plcrlntlff's expert also testified that thort:! 
w,is only a 3 to S percenr ch,,nce that the 
plaln1f(( dt.wlopecl the Rh positive anti· 
bodlc~ a(1cr her spontan('()u5 abortion in 
1971; Md he 1cs11ffod lh,11 II was "more 
likely" (I.e., al least a 20 pcr<"ent chance) 
thnl the Rh positive aMibodfe~ dllll(?loped 
a(tor thr plnlntiff1s full-term pregnancy in 
'1972. rhl' trial courl grJntcd a summary 
luclg111cr11 to the defendants. 

The ~upreme court reviewed the evl• 
der,cc ,11,d found that the testimony of 
the plaintlff'.s medical P-Xl)('rt did not pre
sent o.1 sclnrilla of evld1mce thor the de
frndanrs' al lcgcd negflgcnCt-' probably 
c11usccl the death or the child. /rl. a1 1020. 
1 lw court observed that the plaintiff's evi
dence Indicated only th,lt rhorc wa~ a 
po~)/bllity that the alleged negligence 
GJu~cd the chilrl'11 de;irh, ,1nd that this 
was ln~umcien1 evidence o( cau~rion to 
create J Jury question: 

"We believe that the teqti111011y of the 
plolntl(f's medical expert doa~ not pre
\tm t ;i sclntll lo or evidence th.it the defen
dant,' alleged negllgcnco probably 
c..1u,ed the death of her child. What wall 
)did In McC/inron v. McClinto11, 258 Aid. 
542, 544-45, 63 So.2d 594, 597 (1952), 
Is approprldtu In this c.:a~e: 

"' Proo( which goc!i no further than to 
~how on injury coulcl hnvc occurred 
In iln Jllegcd wc1y, duos 11t1I wammt 
the conclusion th.it It did ~o occur, 
whrrc from rhe same proof the Injury 
Ccln With equal probabilfly be illlrib
Uf(.ld to ~ome other cause.' 

"But .i nice dl~crlmln;ition must be 
c:xcrciscd In the applic;ition of this 
prlnclplo. A~ a theory of c,1us11tlon1 a 
con)ecllrrc Is simply an explanation 
con~l~tent with known f.i<.ts or condi
tions, but not deducible frorn th~m a~ 
a rea.,onable inference. There may be 
two or more plausiblP cxpl.1nalions as 
to how c1n <M!nt happened or whM 
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produced It; yet, ii tfw evidence /5 
wirhrwt selecr/vc• .1pplic,1tlon w Jny 
one of them, ihry rcmllifl con/N'lllf<'~ 
only. [ernphasl, added]" 

(Quoting Southern Ry. Co. v. Dlck~c,111 

211 Al.:i. 481, 486, 100 So. 665, 669 
0924). See, e.g., McKl11non v. Polk, .219 
Ala. 167, 168, 121 So. 539, 540 (1929) (,1 
cao;e involving a ~IJil (or per;on11I injurie~ 
allegedly cau!>ed by tho negligc>ncc o( the 
plalntirf'!, ph~lclrtn). 

':i\ccordlng to the depoi.ltlon of the 
plJlntdl's own C.Xpcrt, It would admlttL-dly 
be pure conjecture o( ~peculation c1~ to 
when the plolntlff develof)<'d the Rh pos
itive il11tibod1Ps. Although there wJ s J 
three 10 five rie1cen1 chMice ~he do
w loped them Mier the ~pontJncou~ 
c1bortlon1 there was more 1h;in ;in 'i;?qual 
probJblllty,' spcclflc<1lly, thuro w.1~ ,1 
twenty µcr<.ont chJllC<', thot tho dcveloµ
ment could bo nttt'lbutcd to another 
cause, i.e., the full•to,m prcgna11cy In 
1972. In c>ffect, the evidence produced by 
the plalmiff was without ·~<'lf'ctlV<' nppli· 
cation' lo any one theory of caus11tlon. 
Thus, ,111y conc;Ju5lon 1hn1 lhl' defendant~' 
Jllcgcd nl!gllgente led to 1hc develop
ment of lhu Rh poslt,w anllbodll!~ would 
be based on pure spccul,1tlon or conJCC· 
ture, which Is ,,n improper bJsls (or c1 jury 
verdict. Sec, Thomp~on v. I C'e, 419 <;o.2d 
113, 115 (Ala. 1983); A/abamil Power Co. 
v. Smilh, 409 SC>.ld 76, 763 (Ala. 1982). 

"1-urthermore, Dr. Krilnt'\ deposition 
te!>tirnuny f11dicr1tcd thJt them• was only 
.i mere po~i.lblllty 1hc1t lhE• illlegP.d 
ncgllgcncc o( the dccedtmb cau\L>d the 
death o( the pl<1lntlff'!. c.hild. Under tht' 
standard set forth In medical mJlpractlcc 
cases. thl~ w.,s not enough to present a 
jury question. There must be some ovl· 
dence lhill the 11lleged nogli11enco proh• 
ably caused the Injury. Wit/lams v. 
Bhoop11thl, supra; Or.1n14c v. Sh,wwn , 
suprrJ. In the rJbSOnC:l' o( ,rny uvldcnco 
that the defendants' negligence probably 
G.1used the dcillh of the plJlntl(('s child, 
the 1rlal court propf'rly sr,,nwd the wm• 
mnry ludgmont:1 

Id. 
Ai. di~cu~i,cd ilbove, In case~ not gov

erned by the.! provl\lon., of the ·~labama 
Medical Liability A<..t o( 1987,"• ,1 Jury 
question ls created "IIH there b ,l )cln
li//<1 of evidence In ,1 millpra{lkc case 
thilt the nl'gligencc complained of p,ot,. 
<Jbly caused the injury •.•. " Bhoopochi, 
~upra al 691. (Pmpha~I\ ,i<ldt>d).' II re-
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mains to be seen how the proximate 
c;iusotion standard will be formul11ted In 
CilSE?$ where the Alat:,ama M<!Clical Liilbil
ity Act of 1987 is applied. 

Effect of substantial evidence rule in 
medical malpractice cases 

By virtue o( newly enacted section 
6·5-549 of the Alabama Code, the mini
mum ,;tandard of proof requin•d to ,up. 
port any issue of fact in medical m,1lpmc
tice ca~es, whether in contract or in ton, 
"~hdll be proof by sub~tantlal c..,vldcncc:1 

"SubslJntl..ll ovidenCQ,'' In n1cc.llcal n,al 
practice cases, Is deOncd as " that char• 
11eter or odmisslhle evidence which 
would convince an unprejudiced think
Ing mind of the truth of the foci 10 which 
the evirlPnce is dirfictecl!' Section 
6-5-542{5) of the A/c1bama Codl• (1975). 
Applylni 1hb new ~l,1ndard of ptoof to 
the trndltlonal causation fotrnulr1 In med
ical malpractice cases produces the fol
lowing result: the plalntirf must prod11cc 
th cll chFtracier of aclmis$lblc <Nidence 
whic:h would convince cm Unprejudiced 
thinking mind (hat thri' allc•sed nC'g/1-
IJCnce of the defendant probably aw~C'd 
the injury or death of which Is com· 
plained. 11 ,s suggested tha1 this formula 
will be applied despite a somcwholt ml'-' 
placed reference lo c.iusatlon found in 
the deOniUon of usrand.lrd of care" as pro
vided in section 6·5·542(2) of the Code. 

Although the definition of substantial 
evidence in mediClll malpraciice ca'ie\ I~ 
dlff~rcnl from thJI pr0vided In ~cc.1lon 
12-21-12 of the Code for civil action& gen• 
t!rcllly, the dpplication of the new proof 
requirement to the traditional causation 
stunclard ~hould not be problc111atlc. 
Such i1 standard rna)' be only slightly 
more di((lcult to satisfy than that applied 
In those Jurlsrllrtion s which do not fol
low the sdntilla 1:.,vidence rule nnd which 
h.iw .idhered lo the lr,1dltlo11,1I cau~.itlon 
standard In medical roalpractlc.e case~. 

Traditional standard in jurisdictions 
wh ere scintilla rule is nol applied 

Severol different formulations of 1hc 
proof requirement ha\'e been ;ipplied In 
those jurbdictions which generally fol· 
low lhc traclhmnal pro1Cirnalt1 cc1u,e ,1an
dard ln medlcal mJlpractlce cJsei, ,lnd 
do not adhere to the !>clntlllJ l.1vldl111ce 
rule: evidence that would give rise to ii 
rea5onable inference that wilh proper 
medical tre,11men1 "the patient probahly 

would hnw survived";10 e11ldenc:e from 
whlrh n jury rnuld reasonably find that 
the paticnt'i. lnlury or dcJth ''more like
ly than 11ot1' rC)Ulll.'d from the defendant's 
nci,illgonc.0;11 "a plaintiff mu~t Introduce 
expert medlct1I te~timony thill it was 
more probable than not l'Ull the death 
result('(! from thP doctor\ negllgence'1

; 12 

evidence from which the Jury could rca· 
son.ibly inf Pr that ''but for" thl! tfofon
dant\ ncgllgoncc the p,11lenl's death 
could h<1vc b<•cn avoldcd;11 subsrantial 
cv1dC'nce that <1 fovorablr result was prob
,,blc if proper medlc;il 11ea1men1 had 
been provided;'' evidencr (apri1iren1ly a 
preponderill1Cf') lhnl the c1oc1or's negli
gence more likely than 1101 caused the 
pr1tlunt\ Injury c,r de,,th.1' 

As pmvlously observed, J number o( 
Jurbdlc.tlons have relaxed lho traditional 
caus,1tion s1.1ndorcl ln medical malprac• 
tico cascs,1c. however, other jllri~diction~ 
hi.Ive rejected lhi& Mtempt to lessen the 
burdM or proof In mcdlr11I malpractice 
c11~cs despite thc>ir recognition that the 
pl,1lntlf( 1ilrt•ly ,., able to prove to a ccr
tc1ln1y wh,lt ro~ult would ~ave occurred 
If proµt•r medic.ii trcatmeni had been 
provided." Some 1urbdlctlons have sim• 
ply rtt,1lncd the traditional requirement 
that the plain1I(( produce rvidence 1hm 
it wJs more probable than not that the 
patient's death or injury resultL'd from the 
phy-.idan', n<>gligcnce without $poclfkal
ly ruling on the 11lo~t ch,mce" theory.1• 

In Gooding v. Unlver,lty I lo!pil.dl 
Uldg., Inc., the I lorida Supreme Court 
expressly rcj1X1cd tho "loM chance of sur
vlv,1111 theory of causa1lon and staled Its 
reasor, (01 adhering to the tr.iditiomil 
stand.ir<I olS follow~: 

"Rolnxlni;i the c11usotlon require
ment mlKhl correct a percllivucl unft1lr-
11cs~ to sornc plalntlffs who could 
prove lh!' po~slblllty that tho medical 
ml1lpr,1ctlcc causcu an Injury but 
could not ptovc tho proboblllcy of 
causa1lor1, but .:,t lhe ~amc time could 
cre,1te ,in lnJu~tlce. Health care pro
vider~ could find them~elves defend· 
ing ca~ro~ ~,n,ply hccr1me a piltien1 
fall(•d to Improve or where ~erlous 
dl~Cilbe prOCCS'iOS Jrc not arr~tcd bt., 
cJusc ,mother course of action could 
J)O)SiE>ly brins .i better rt?suh. No other 
,,,ore~sional malpr.1ctice defendant 
carrlrs thi~ burden of li,1hility without 
tht> requirement that plarntiff~ prove 
tlw allegt•d negligence probably 
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1ather than pos~lblly cau\ed thP In
jury. See, e.g. f rct!lhJ/1 v. Rubin, J18 
So . .2d 540 (Fla, 3d D.C.A. 1975)(plai11-
1iff in legJI malprnc1lce ;ictlon mus1 
~hc,w 1h"t, but for lht> .111orney1

~ nrgll
gence, the pl,1in1i(( had il good c;iu~e 
of ,1ttlon In the underlying wit) . We 
c.inno1 approv<' 1he subi.titution of 
such an obvlou~ 11wquity for .i p<!r· 
ceived Ont'!' 

,145 So. 2d 1015, 1019 20 (Fla. 1984). 
In Cooper v, Sim·,~ of Chilrlty of Cin 

clnn,ml. Inc .• thr leodlng ,md mo\l often 
cited c.i,c ,ulhcring to the tradltion.:il 
c.iu~atlon rcqu1rcmcn1, 1he Supromr 
Court of Ohio ro)cctcJ ,iny C<1Ll~t1tlon 
stancl.:1td which would not 1(•qulrt! proof 
th,11 the physlcior,·~ negligence prob.1bly 
caused the patient's Injury or den1h1 Jnd 
stated: 

'We consincr thr bouc, rnlc I(> bo 
that in orci<>r to mmpo r\ wi th the stJn• 
dt1rtl of proof or proxlmt1tP cuusC', 
plaintiff In u millprL1c.tlc<1 c,m' mu~t 
prove thr11 defr111J,in11

~ ,iegligl'nte , In 
probability, proxlmatcly c.iu~t·d thl• 
death. 

••• 
"In iln action for wrongful death, 

where nwdlcill mt1lpr,1c1k e ls alleged 
;is the proxlm,n.• cilu~e of drilth , t1nd 
J pla1ntifr, evid1mcc lndlcat!'s that ,1 

failure to dl.ignoMJ the Injury pre
vented the patient from an opf.)Ortu
nity to be oper,lle<l on, wh,ch failure 
eliminmed any ch.:incc of the ,,c11ic111') 
surviVJI, the Issue of proxlmot<.> c.iui.c 
can be> submlttt>cl to a Jllry only H 
there Is )urndent evidence ,howing 
that with proper dl,1KnOqls, treatment 
and sUrKcry 1hu p,llic•nt probably 
woulcl hJvt• 5vrv/v('(/." 

27 Ohio St. lei 242, 272 N.E.2d 97, 
103,104 (1971)(emph.i~ls added). 

lri Coo1wr. the court den ncd "prob
able" ,1s "more tnan 50% o( .ic.lu,11 .. :• 
nnd ~wte<f lhilt "lplrob;ibillty I~ most of
lf'n clf'flnrd as Lhot which I$ moro likely 
than not:• tel. at 272 N.F.2d 104. The 
court derided lo rt•l.iln iho '1r,rob,1bly'1 or 
"morl! likely than not" ~,and.lid of e,tah
lbhh,g c.tu!.atlon Ir, m..ilpractlce t <l ) t'\ Ix,. 
cause II perceived 1hJt c1 ICS\er ~t.indJrd 
o( proof likely would crc.ilc more ln
jus1lci> thiln It would illlevlate: 

"lesser ~1.1n1fard~ of proof ,lre under
)tandably attra, llvf' in m,1lprac1ice 
ca~ci, where phy<,icdl wcll -bc,ing, ,ind 
life 11 ... elf, Jrc lhl! suhJl'<:t of litlgatlon. 

The Al.1bamJ I ,nvyer 

rhe \lrong Intuitive sense of human
ity tend~ to emo1ionally direct us 10-

w.ird a conclu~ion that in an action for 
wrongful d!!ath an Injured person 
~hould be cornf.)Cmatf:!d for 1he lo~s of 
any chilnce for survival, rl!gardle~~ of 
its remoteness. HOWL'Wr , we haw 
trepidations that such J rule would be 
so loose thilt it would produce more 
l11Justic<1 than justice:• 

Id. at m N.E.2d 103. 
The Alabama Supreme Courr hJs not 

directly Jddressed rhe "1051 C'hance" of 
reco\/Cry theory of C<1u~,1tlon; however, 
thP cour1 clearly hJ) retained the tr.idl· 
tional sw1dard which require~ cvldcmce 
1h..it the physician's negllgonco prob,1bly 
cat.Js!!c.J the patient\ Injury or do.i1h. 
BhouµJthi, supra; Mitchell, ~uprJ. The 
court <1bo re1ain1a?d the "but for" standard 
of proving causation fn legnl molpr;ictlcc 
c·;:ises. Johnson v. I Jome, 500 So.2d 1024 
(Ala. 1986); Hint!~ v. Davidson, 489 
So.2cl 572 (Ala. 1986). II h, SUKM<!St!!d thill 
court'~ ;1dherence to the lradfllonal 
causation standarci in legal Jncl mcdk,il 
111c1lpmc1ice cases ~imply preclude~ .ip
plic,1tlon of the "lost chance" o( rec~ry 
theory. It also is clear 1h;it rhP Alabilma 
leglsl.iturc has mc1nlfe~1<.>d hs intent 10 
limll the liablli1y o( h~alth care providers 
by requiring "substantial cvidt•nce" of iill 
the required elements o( .i negligence 
uu se of action, lnrludlr,g proximJte 
CtlU)C. 

Conclusion 
AlnbJn1a has adherc.'Cl to lhc tr,1dll1onal 

proxlmote cause stand.mi In medical 
malprciclice cc1~~ requiring evidence 1h.1t 
the p.tti1a?nt's injury or cle;1th "prob;ihly" 
w.i~ cc1used by the ne~ligence of the de· 
fcnclt1nt medical care provider. Prior to 
the passage of 1hc Medical Liability Act 
of 1987, tho plaintiff could cmaw n Jury 
que~tion on the Issue of causation by pro
ducing a "sclntflla" ol evidence thot tlw 
defendant's negligence p,obably causod 
the patient's injury ordet1lh. By virtue of 
~ection 6·5·549 of 1he Alabama Code 
(1975), the plaintiff mu~l produn• ··~uh• 
~tJn1lc1I t.'Vidence" 1ha1 lhe defendant'\ 
ncgllgc1Kc probably cau~l..'Cl the pathm1'~ 
Injury or death In cas~ govcrnc.'CI by lht> 
Medical Llilblllty Act of 1967. This i.t.in, 
dard Is consistent with those applied In 
ulher Juri'idiction~ wh1d1 adhere IQ the 
traditional proximalP cause standard in 
~uch ca!,ces and do nol follow the ~clntll· 
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lc1 c.,vidcnce rule. Applying the new ~ub
~1<1n1lal w ldt!nt<' rule to the causation re
quirement In 111cdlc,1I malpmctice cases 
~hould no1 cause a problem for the Ala• 
bama court~. • 

FOOTNOTES 
11'11,•·• t '1,1•4111W1 Motdt r,.i,c.. llh '> ld ll>ll c.\l• l'li!o l 

,~ ..... ,. 11.-,.,., "' -·" H •11 •11,11, c.i rwu 
1\•, ,,.._,,11(hfotl., \un ( llt Cnrr11111mlty " 01/JtCJI Ir,(... 6e.o P l tl 

w, bl I oil, ,,.,1, lijn o 
1(uuf H.," ),.1,t<t1 tH' C 11.uth ttl CIA! 1n,i,;r_1, 1111. 11 Ohio St.2rl 

HJ l7l N I hi er, (1~711 
'll!<i, t Jl //11 ll I I.In/Ii, / 11,11·, 1(1" f M bib 141!1 Cb ,.,, ,~,. 

fl,.,, l~ft'ih_ • CohliOl) lt Nl tl,rl'lfV)rr11t,~1'1,#l1ul(N 'ioi1n,,J 9'}\V,uh.2d 
&IJY. t,OII r 211 . ,.. li'J6 IJ, , '·""" ,, 11 .. 1,11,ot ,n.,1,11 ... 111 • • n, , .• 
JI&, i<IJ /\ Jtl I/MCI 119781, 

'111,w,,11/ • Mlt<f1oll, 411J ~i.Jtl IIIIM 1/\1,, i•IMI 
•/'1/hl,u,t //oo<I • ll~fllll!H"" lluo,111.1, Sil A,l ri 1126 tN,H 

IYDM, < 1111~ I' ~""' "" II(, 1111\1~1 Jo/ 46~. ~I IILO« IOII. 4n I 
N r ., ,I 1111• 111,1 1~0'1 Cl"II'•• • ,, •• ,., .. ,,,,, 47Hu 2d Al~ IM-" 
1110111 C.0.ollnN I t/11!1,•11/iy I lm1011I 1/u/!dlri , /1"', 44\ 1,(1.i,I IOIS 
,11. l'llMl,MIJtjit'flffJth,• l'JI 11 .. Mr<llc,l (Nlt• •, Ir,.., kC. 1111µµ.ld 
111, 1111 C.I R1M1 hfll 11 HIii IU~J; Cf)(J/J<'I ~ )/1""1 Ill t /v 1/t~ 
u/ C ini '"'"" 111.-ll Ohio ~, Jd JO. "11 N l M 91 11'111/ 

I\,-.. ,\f• r llnhNt" M, ( tlnwn J'Lf\ Al~ !t.til; 6) Su.Ii.I,,,~ tit) •,21 
,,... 11,. , ~., ~•U 1)11<11JMh ""'''"" 11 '• i'1 ll ~"' ll; l»lrM Co.Jo 

rllll!) )lllffl Cum ~11r111 I 
'tli,•i• • ,1..,11nni1 l a• /\I• 1M I: ~ l<J M 11~ 119691 
'(°l"'fH'I I \Olm (I( ( MIii\• 1,J Cl/~ IMI I Wt 11 Oi1IQ ... 2d 

111. 111 N r Ji!~ IIV'll 
"(~01Nlln1 • tMlw,1.ri · 11&..p,t;I tftf1JcJ1f1,. /fN '4'4~ ,C.M lntt 

Ill• IYMI 
ur .... ~., •• ~ i.,, .... l'/1 NW J~ .... MO' " ""' IVll()j 
0 11.t" .. ''111,1un ,,. ,.,,c.,,_,. J'1 i.1 ld ) 11, 111 ,~.c 1•uso, 
"11111,Joo • i,- ~ < 1'1 ' " 11/ )II 1~1 ll'fl l'iblll 
•'( U"I' • \oo•~ ..... I I~ Ill Afl!'-l<I <I ... ti Ill 0.. l64 48J 

,. r I~ )It •• o .. , 1vn•,1 ··~ _.,.~,11, c•M.., uh.'lf ttuM .. ,, .,., , 
H~ pm,,i,/t, f" .. wrl (ltf..J f't/ 1• 6 ,..,, .. 
" l ~-,d • \l/1<i../1. • •11 Su Jrl !QI~ (Al t 19,111,l Com ... 1,l , 

, .. ,.r ·11 J;\N WJ'1tlftt1'ilnn 1'1M>1 Ui!1t'ltuM1itv Vrl.1rulr 
JI, " /.J 'II ,u I\( 111/i(ll, '"'~""' • ,, ..... n• SW JJ S11 
lk1 "~~· hl,411 

161 



162 

Legislative Wrap-up 

Law Institute bills 
The following Law tr,~tllute bills are before the 

Legi~h1ture, i111d ill thr timr of the ~ubmi~5ion of thi~ .irticle, 
had passed ono hou,<> ;inc:l were pt>ndlng flnnl pi!S~a~e by 
llw olht!r l(!glblatlw body: 

1. Ref/em pl ion of RcJ/ Proprrty- 1-louse Bl II 114 
~pon~orcci by Roprcso11tt1tlv!! Jirn Campbell; Senorc 
BIii 131 bponsorcd by Senator Rick Mnnley 

It clurlno\ the low of redemption of real property by 
codlfylns !he ct1~c lnw ;ind ba~lcally docs two thinijs: {l) 
clariflcs who m,1y redeem nnd thclt priority, and {2l what 
are allow,1bll• chdfges to be nclcicd to lho foreclosure sal~ 
price>. Set' Alabama Lawyer, J;inuary 1986. 

2. Power (ti Mortsas('S HOU'-C BIii 116 sµonwred by 
Representative Jim Campbt'II; Senate Bill no 
spon~orcd by Senator Rick Manley 

Thi~ bill rrvises but kcf.lps the pre~cnt law \ub~tantially 
the same ilS it relutcs to powe~ of sale which may be 
plJct.>d In mortg,,ge agrccmont\. Pre~ent mortgages will 
be unaffected. Th<> bJslc ch,1ngt.• ls to require onl! to 
foredo!JQ through court procet.'<finH~ wherP mortgages are 
silent as to how fo!'<'closure will lx1 conducted. This 
chnngc Is rocomn1cndccl bcc,1usc In anc1logous situations 
starutc>s ha~ been held uncon~titutional for lc1ck of notice. 
Sve A/i1/,i1mJ I owyt•,; hinu,1ry 1987. 

J. lr;,,rl" Ncrmc~ 1-tousc BIii 323 ~pon~orecl by Repre
scn1,11ivt> Miki' Box; Senotc BIii 252 spon~orcd by 
S011a1or 1:arl I lllllard 

This bl Ii rovlsl!~ AIAh,1111,1's trademark low to 1m.1ko rhe 
classificatlons lclc11tlc:.il to the feclerill lnw, ancJ further 
Jllow~ fo, tho rcgl~tr,1tlo11 uf trade names. Presently there 
.ire 110 ('f(<'clwc 111e,m~ for .1 bu~ln,'~\ 10 put others on 
notice of ii~ clnlm to ii buslrwsi. n,1mc. I his Is purely a 
notice ,t,Jft1tf' which pow pc1111lts rcglMr.1tio11 of both trade 
n,1me~ and t r.id<>marks. 

4. CcmrdiJrt~hlp ,Jn(/ ProtNtlvc.• Pmcet>dmgs i!Cl-

1 lou~e Bill l38 sponsored by Rrpresentative Mike 
Box; Sont1tc Bill 116 spon~ored by Senator Ryan 
d~Gr..ifft..,,rh•d 

This blll m.ikllii c:lc1rlfylng amrndments to the "Uniform 
Guardian~hlp and Protective Proceeding\" bill p.issed last 
ye.u. The~e ,1mendrt1cnb wcrc rcquested by the 

by Robert l . Mcc urley, Jr. 

Dep.irtrrlCnt or I lulll,111 RC!>OUrC'.C!> cll1cl arc IClhnlcal 
th,rngcs except that pr'-'·1988 gua,dlanships continue In 
cffcu os they existed p1 ior to tho ('((ecrive dare of tlw Jct, 
untll a petition is flied 10 h,we the powe1~ under the new 
act. See Alabam,, I awyc,; Milf',h 191lfl. 

5. Prob.He /1s1atc doflnocl I louse 13111117 sponsored by 
Rcprescnt.:itive Jim Cnmpbcll; ScMtC Bill 129 
Gpons()red by Scniltor Rick M,1nlcy 

This bill dt•fine~ probntc estate In section~ 43·8·110 and 
43-8-70. 

Amendrricnl<, to the Fmlrwn1 Oomr1ln Code were not 
flltid until micl-Marc..h due to la~t-mlnul!! clarlncatlon~ 
ruqucswd by thu St.ill' I IIMhw,1y Dcp,11tmc11t. fh1.1 Jmond
men~ wore flied,\!> Scn,\tc hill SH by Sen.1tor Fr,,nk Ellis. 
See Al.1bJmJ l . .iwyer, Mt1rch 1988. 

Arbitration 
St"naror llill Cabanls~ I, spon~odng Senate bill 33 to per

mit arbitriltion ilgr<>cmrntG in ~ommcrc;i;rl con tr.icts. This 
bill, entitled " rhc Al.1bama Uniform Arbitrati on Act:' 
amend~ r.ection 8-1-41, Corl<· of Al;,l,am;, 1975 to provide 
for the t•nforc..t•mvnt or Mhhrarlon prov1srons and repeals 
~cctroris 6-6-1 through 6-6-16 of lht! Codv of A/Jbamd. The 
act doc!> not .ipply to: 1) co lloctlve b,HMilfnlnK <1Krt.>crncn1>, 
2) ln~urancc corwacrs, 3) any corn,uml.lr 1rc111!>olCtlon, 4) ,my 
contrac1 for the sale: or lease of purchaser'!. or lcs~ce!'s prl· 

rnntlnucd on pnge 164 

Robert L. McCurloy. Jr.. Is the 
dlredor of rho Alabama Low 
Institute et the /Jnlvors,ry of 
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1987-88 commit tees detail ac· 
complishments 

During the months of Februr1ry and 
MJrch, commlucc and nctlon group 
rh.iJtme,, rcportocl 10 Al,1ba111a St.ite liar 
President Ben Horrl~. regarding their 
accomplishments JI this mld•ycar point 
Jnd tht•ir goals for the rf'm,ilndcr of the 
b;ir yc.ir. I lighli,iht~ of ~omc follow. 

- 1 he Committee on .i Client Securl• 
ty Fund drafted nn amendment to 
the fund's rules, 11dding ,111 cn(o,cc-
111l•111 pmvi~ion deJllng wilh lawyers 
who do not pay thl'lr ,w;es~menis. 
Also, J propo~ amendmt>nt to rule 
6 Of the fund\ rult•<, Wd~ \Ubmilted 
10 the 5upreme court (or 1.;onsldera
tlon (tlw amendment dc,11~ with the 
rt'~ponslbility of v;irioui. c,11cgorlos 
or lttwyers to pny the imcmncn1). 
I ho rnurt r~jrcted the ,1mendmcnt 
M.irch JO and exempt('d all but 
holde~ of annu.ll bu,lne~s licenses. 

- The Alab.ima Bar Dlrectur y Com
mitt ee ii, coni,1dNlng tlw signing of 
,1 contract to self t1rlvcrtblng for the 
directory, In an attompt to rnlse i!II 
the revenue required for the book. 

- The Law Day Commllt ee, In .in .it· 
wmp1 to reach \Chools, churches, 
dvlc: organ11atlons t1nd senior dti• 
1.t!n~, b working wllh thf' Amerlct1n 
B,11 A~~OCliltlOn for SlJKRl'~tions (or 
loct1I bn, ,hSDC1Jllo1, ilc:llvltil!~, try· 
Ins to vbit every prlni,,ry ,111d ~ec;on
d~ry school In lhe ~t.:ite (dlstrlbut. 
ing Information) ,incl prodl1rins 
,md broadcJ,tlng public ~twice 
.1nnounceme11t~ for television ;ind 
radro 
The Prqfession,11 Economics Com· 
mlttcc Is antidpallni; the develop· 
1110111 o( the conrn1lllel' into a ~Pcticm 
.ind dmfted .:i "Purpo,t• St.itl!ment 
and tnvitJtlon to Join" which rt1n In 
thC' March 1968 issur of rhc l..iwyer. 

Tlw Alabama i11wyer 

Committees' Reports 

Albert Brewer, chalrn1<1n of the Action Croup on Post-convlcclon Cap/tu/ Appeals, 
pr(!sents siaws report JI MJrdt comm/55/onc,~· meeting. 

The Committee on Subs-tancc Abuse 
rn.:ide several pre~ent11tlon~ to the 
µ1ofosslonc1I w~pc,mlhlll ty d,1~ses ilt 
Cumberland and thl' Unlvtm 1ly of 
Al.ib.11m1 schools of l.iw, ,111d provid· 
ed information to many bar auxtll 
Mir~ ilnd tht> C'lrcult judge~ of one 
circuit. The committee is con~ider· 
ln>-1 ~pll11ing, wi1I• onr p;ir1 hilndllng 
Information, di~~emin<11ion ilnrl ed
uc.,1ion, and the other working with 
two othl'r com111lllCli\ In thl' area o( 
chemical dcpcntlt•ncy. 
Tile Al.ibama Lc1wyer remain, flo;cal
ly sound, with sf,c ls!,Ut'~ publlsh11d 
,,nnuJlly. The LlWY'-'' 11,corporawd 
,rveril l new features durlr,H the pilst 
ycilr, Including ont> on oUke ;,uto· 
111,ttlon Anrl ont' on the courthouses 
of Alabama, with C>thN continuing 
ft•,1tUrc!!t being considt•red. 

- The Permanc_nt Code Commission 
prapored and ~ubmlttcrl to thC' boorcl 
of comrnlssloncri. d new srl of rules, 
th(' Rules of Profc~slonal Conduct of 
lht> Alilb:ima State B.ir; now, the su• 
prcmc court i~ con~ldcrlnl( the adop, 
11011 of the rule.~. Al~o. the commis
~ion d,afted Kuicff•lines for imple-
111en1lng the Howell Ruic (DR 
2· 111 ). Thi.! commisqfon plufiS to 
rnvicw all the Rull!~ of Di~clpllnory 
fnforrement. 

- The Insurance Programs Commitl<:e 
report~ that 1,243 attorney\ have 
Ct.>ntrihuted to the co1ptlve ~tilr1·UP 
fund. 1 he rommlttcc I~ tonsldering 
two courses of ar:tlon for lhc forma
l1011 of lhti captive ,1nd Is publlci1-
lnt,J lhc c.Jptlve efforts through !>peak
ing rng,1gcmcnt~ ,md newspaper 
articles. 

r:onllnuecl on Pil8'-' /64 
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Legislative Wrap-Up 
conrlnuetl from page /62 

m.iry or recre.:itional residence, or 5) tlny 
tlalm for bo(flly Injury or wrongful 
death. After .in .:irb1tr,11icm ;iw.irrl is mild<', 
either party mt1y .ipply to tht• court ror 
an order c:onflrmlng the JWt11tl .ind cm
forcing as any other order or Judgment. 
Sec '~rbltr.11,0,1 of Comt11L'rc,c1/ D15· 
pules," Al11b11mo l..lwyt.'f, J.inuary 1987. 

Another bi II o( interest 10 IJwyen, I~ the 
legal malpractice hlll ln1,octuc('d by Sen· 
ato~ cleGraffenrl<'d ond Marilcy, S. 256. 
This LJIII pa~~l!d lhc senate lebruary is 
and was plJccd 0 11 th!! c.ilo11cJ;ir r,f rhl" 
house the I.is, week <>r M,1rc.h. 1 hi~ hll 1 

needs only a favor.iblc vote of the I ICJUfic 
of Repn'lscntative~ und tho Governor'~ 
slgn;iture to become l.1w. ll Is endorsed 
by the smtt' bflr and pl,1ces J two-year 
Stdlutc of llmit.1tion~ on cnu~e~ o( action 
agJhiM lawycl'!I with a four-yc•..rr rule o( 
rcpo~c. II further defines the st.1nd,mi of 
care applicable 10 l,iwycr!> .1nd provides 
for the settlement of cllspu10~ by volun
tary Mbitr.111011. • 
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Committees' Reports 
continued from PilHC /t.,J 

- The Indigent Defense Commltt(!l! 
repons a rather frw,1ratlng year, with 
much of the comm,ttcc·, suggc.,. 
tions not being implemented. I low. 
ever, the commiHee i~ <lcveloplng 
special guidelines for repre<;('ntJtion 
In caphal case5, a,; writ 11~ guidellnr~ 
for lhe appointment of capital l,lW· 
ycrs. Also1 1hu comm111ce b ~crcen· 
Ing candldc1tes for rcccip1 of the 
Cl.irence Darrow Award. 

- The Unauthorized Practice of Law 
Committee h~s handled compl,1ln1~ 
c1s submitted and obt.ilncd scvcwl 
"cease and dosisf' r1ffid,wi1s (Ind nlcd 
Oll C quo Wclrl'MIO. I he commltter 
rccomn1cnds 11io furm;i1ion of" 5r,,all 
commitlce of lawyer~ 10 rtivlew c:om
pl:iinl$ Involving dicmts who feel 
they have been mlstrc.11ecl by l.1w
yers, with J grievance sub-committoo 
10 cli$poi;P of lhP cornplalrib. 

- The ChJrJ dcr Jnd Fllnt?.S~ Commit· 
tee will have a 1oini meeting in July 
with the Committee on Substanc.c 
AbllSI" to dPCide how 10 deal wilh .1J> 
plicants who are interv iewed 
beciluse of ii ,;ubstance abu~c.> 
problem. 

The Action Group on Post•Corwlc· 
lion Capital Appeals m.ide an ln
tcrln, recommendation 10 the bo,1rd 
of commissioners to su11port lef!i'ila
tion providing mamfa1ory ,1ppolnt
mrn1 of counsel In post-convktlon 
capital appeals. The action l!lroup 
also rP.c.:omm1rncled 1hc11 the bJr 
bpo,,sor c1 resource ccntur 10 tr,1ck 
nnc.l monitor capital cnscs, recruit 
couriscl and asslsl counsel. 

- 1'hc Commlllcc on the Futurl! of the 
Profession d!.!vised r1 "Client"; Bill of 
Rlghti," 10 ht:!lp client~ bvnc.:r un,lar
st.1nd both the duucs of their .ittornuy 
,,ncl their own responsibilities in the 
nttorney/clieni relallonshlp. The 
board of commissioners approved 
the bill, and 1he rommitlee hope,; to 
publish It in pamphlet or poster form. 

- The Action Croup on the Proposed 
Judicial Building rl•ports that approx
imately one-h.ilf of the lilnd nec."Cft!d 
for thr ~lie h,1,; lx,cn OZ>talned or con-
1ractcd for, ,1nd the sllc has been de
tl'nt1lnl'<l lO be on Dc~tcr Avenue be
tween Wwnmr<' ,ind McDonough 
streClh, The nPxt Sl<~P b Selecting 
;irchltc<.b, '-!11Klr,eers ~nd dcsigne,J'li. 

- The Action Group on Citi;,enshlp EcJ. 
ucatfon I\ worklnK on sever.ii pro
H1r1mi. to further l.1w-,el11ted educa
lion In lhc elemoni,iry and second· 
.iry school lovcis. Tho 8roup also 1$ 
lntorcbted In working with 1ho ~,ate_ 
br1r townrd n r,rogrnm of clllzen~hlp 
N:lucnlion for lmmlgmtlon oppliconts; 
for hoth prog,mns, the ac1ion ijmup 
I~ prern1rlr,R funding propohr1b. 

- The Action Group on Profcssionc1I 
Dlsclplinc reports ii i~ recommend
Ing to 1ho ho.ml of rommlssioners 
ccrtt1ln change, In the Rules of Dis· 
c1pli11,1ry Proc<.'dure and hope~ 10 
haw 1hcm rc,icly by th!! end of the 
bar year. 

- The Action Group on Alternative 
Methods of Di pule Resolution 
worke<l 10 crct11c 1he Uniform Arbi
iratlon An. Tlw subs1m1cc of lhe act 
h.i\ bcon pre>~t>ntf'd by Senotor Cab
,1ni\S lo llw legblature as 5.6. 33. 
Wl1h ccn,,ln mc,di(lr<11Jcms, this bill 
h,h been Jpprowd by the board of 
cotnrnisslor1c~. 

-T he Alab,1ma t..,w Foundation took 
over tho rolo of the Ar.lion Croup (or 

lhc Establlhhmen1 of IOL1A nnd sent 
brochuros In January to all rnumbers 
of tho h.ir expli!inins IOLTA's pur
po~o. Since• then, 226 rrust account~ 
h,111(1 hoor1 co11ver1c.:cl, wilh 775 allor
n<'ys opting-out or tho program (the 
m.ijorlty of tho~c bufore the program 
w.-iN opt•r,Hion,11). A1>pro>.imall![y 
4,500 l;iwyers had not responded by 
1he end of MJrc.h. The found.itlon ,~ 
dt'VCloplng an .:ippllcation process 
for m.1king grant~ using funds gen
Na1ed from 1he IOLTA program. • 
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ALABAMA STATE BAR 1988-89 COMMITTEE PREFERENCE FORM 
Deur Fellow Llwyer: 

Commlltl•os and task (orcc>~ arc the b~ckbone or 011, ,1N1daiicm, tlovoloµfn!I projects and ~dd11ml1111 p1ohlC'm~ fo1 hoth tlw public: nnd 
1l1e• lllP111bP-r~hlp, Volu11tl'l'rl,18 for them mct1n~ ,1 c;om111lt1nent of tli1w ,md muy mquirc trc1vel; however, the reword~ M<: 111,11,y . 

If you Mo wlllill>I to serve, ple,1w use the ,pntl' lwlow 10 Inform the !late b,1r of your prcfcired ,w,lg111n11n1. !irc·,iU~<' tlw bM yt•Jr begins 
July 21, I IJ86, w1• m•t•d to hc.ir from you no lat0r than June 1. 

With your hC'IJ1, thl' Alab.ima Sli11e Bar wlll havr anoclwr prodult1v1• Yl'Jr. 

Sh1u•tt•ly youo, 

I}~~ 
C.iry C. Huekuby 
rrc sidcnt-el~ 

Thr numbl•, In p,1~nlhe.i.es rcpre;c111~ 1hr numlwr of ,1v.ill,1blt> 
positions nr p1r,lcfoml,1t ,1ppointmml~ during thr 1988-89 lw yNr. 

11UllllC SERVla 
T.1,k forrc on Ahern111ivr Mmhud, ul Oilpulr Ro,ol111lon (Ill 
Ct1111n11n,•1• nn Corrni ll1111,1l lnMlll1lluni uml l'ruc~'l.lurM (C.I 
r ,lik I mt 'I' on Ci1lzrn,hl1, hrl1w,1tl1111 
Co111n1lllt.'t' on ,1 Clle111 Sl'<'urlty Fu11rl 
CnmmlltN' on Ace~~ m Le11,1I Scivlt~ Cl 2) 
Cnmmlm-.• on ln<ll11cn1 Ocf11n<I' CG) 
l ,1wy,•1 R1•fi•rrJI c.,rvfcr llo.ml 111 T,u,K~ (91 
i ,,w o.,y (.()11\ml ll'I! 171 
Cnmnuttro on Pr: P11id lc~JI ~orvkl', DI 
Joinl l,t\k rorn· on Solullons 10 Illiteracy 
Cu111111lt1t.~· on ll,u Un.1111hnrlm1 l1rMilrc of L~w (6) 
I n&k I nrc·11 on Pos1,Convlt1l1111 A1111c,,I, 
BENCH ANO HAii 
I ,l'k forc-r 10 Con,lclrr l'o,sihlc k<'Sl!Yt lur,ng ol Al,,h,1111,1', AppoliJtl' 

Covtb 
r~~i.. r orce on 1ht P1Uf>Mt'<I Jurl1c1.,I Oulldlnf! 
·1,1,~ rm~t' on Judlcl.JI ',/,11'1.tiun l'm1.e,, 

I OCUS ON THI; l'kmf S~ION 
Cl'lrnmilll•t• nn I ,1Ny1•1 Atfv1,rtlch11111ntl ~ull(ll,1t1011 (7) 

Cnmrnl111'e 011 !>ubc1.111cl' Ahu,e (61 
C'hnr,1t tt'I ,111rl Fl1ness Co111111111co (J) 

flhlc, fthJ,,11lon C'nmmlHrr (~J 
Conunlncu 011 1ho future o( 1hi, rmlc"<lon (51 
r•11rmJn11nl Commission on iht! Codo ol Profl"l•ion,11 R1•,pnn,lhlllly 151 
Conimlltt'I• nn Proll'Sstonnl Etvn<lntlt, Ml 
Co1111111t1t'I' 011 t ,,wycr Puhllt RC'l,Jllon~. 111for111Juon 11nd Ml'C.IIJ Rt•I,,, 

ht.111, (I,) 

fo\k rorrn on l'wfei,\lonuU~,11 

RAIi bEllVl(I:!., MANAGEMENT AND INTEREST GROUPS 
111~k Forn• on r,,rilllle~ ro, 1ho Al11h~11111 s1.11e ll,u 
Ml 111.uy I ,1w Cr1111rni11t•1• (0) 
FLodN,ll I.I~ Cllr11i (5) 

Oo,"d or fclltor<, Thi• Ald/J.1111,1 L.11vy1•r (~J 

r/1,• /\/,1/)J111J 1..twv•·r 8J1 D1~'fl O,Y Commlnc;• 15) 
th1,111tc C11mmlltt'f' Ill 
lm,Jrnnw l'lojlt.trn> ComrnlttN• (1) 
lr•g1>l,u tv1• I lnl~on Commlnre l6l 
lm,11 ll,H A< llvltf(:~ Ann '1/rvlu:~ CrJmmllWv (6) 
<.:0111mll11•1, 11n Con11nulty, P1011r,1111' ,111d l'rlurlllc; (11) 

PLEAS( RI l URN UV JUNC I, 1988 

N,11m•: ----
1 hn1, 1111cncy or oclwr l'mployer: __ _ _ __ ____ _ _________________ __ ______ _ 

Ollie n m,1111111! ~ddrct,~; 
City: Stdll!: --- - .C:lr, Code: ----omce mlephonr ,wmhor: __________________ __ __ _ 

Vear o( admission lo h,11: --- - ----
Ve~. I would like 10 ,crv!!. My pr11fcrtntc~ .tr(•: 
I 

l , ---------- - -------------- ---- --------- --~ I 
I ,1111 currt>ncly ii mcmbc>r of 1he following ~,.11r 1,.u tt>mmlttcc ur hl,k forc.e. 

MAIL TO: G.try C. Huc.kJ by, President-elect 
Alabam.a Statt' Ba, P.O. Box r,71 Mont11nmery, Al 3610 t 
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Opinions of the General Counsel 

QUESTION: 

''This confirms our telephone conver· 
satlon of thi~ dt\lc where I inquin icl as 
to the propriety of including .i dcfen• 
dant on the certifi cate of service on .i 

pleading whore the plalnllff moves the 
Court for a default or sanctions for 
failure to respond in a tim ely fashion to 
discovery. 

" I would apprecite your forwarding to 
me a formal opinion on this issue:' 

ANSWER: 
You i11<1Y r101 vi hlc<1lly ~CM! a Copy of 

a plcadlrig upon an oppo~lng party who 
Is reµ,·e~er\lcd by <.:ourmil without p!!r
mlssion of the trial court pursu.int to 
ARCP 5(b). 

DISCUSSION: 
Disciplin.:iry Rule 7-104(/\)(1) provides 

that: 
(A) Di.Jring the cour;e or hi~ represen1a

tion of a diim t 11 lawyer shall not: 

Richard Wilson 
&, Associates 

Registered 
Profe ssional 

Cou rt Reporters 
17 Mild red Street 

Montgomery, Alabama 36104 

264-6433 
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by John A. Yung, IV, and Alex W. Jackson 
Office of Professional Responsibility 

(1) Conu11Lmlcate or cc1use another lo 
communlcaw on the subject of the 
rcpre~e1Hallo11 with ,1 p.irty ho know) 
10 be represented by a lawyer In that 
mmter unless he has the prior con, 
SC'i11 of the l,1wyer rrprPsrnting such 
01her pnrty or Is i1Uthori1ed by lilw 
10 do ~o. 

Although thb rmhlb illon ,1ppe,u; r1b
~olute, 1hc Amoric:,in Bilr As~ociatlon has 
held in Inform.ii Opinio 11 C-426 that the 
,·ulc doc~ not prohlhi1 c1n ,1t1ornw frw1, 
serving legal notices on an opposing p.ir
ty although I h,it 1xu ly Is repte$er,tecJ by 
.in .:iuorney who Is al~o served. The opln· 
ion notes, "M.iny statutes or cou1i rules 
pmvidp for ~ervice of legiJI notices 011 the 
opposlle pnrty either with nlternale pro
vis1cm fur ~ervice on the ;itlorn<'Y or with 
a generr1I pmvi~ion that service upon the 
i'll.torney shall cons11tu1e notice lo lhe 
au \l(!M! p.irly!' 

However, 1his opinio,, oppcars l'o cori· 
flict with the express provisions of Rule 

S(b) of the Al,1banv1 Ru l<ts <>f Civi I Pro
cedure which provide that: 

"Whenever under thefc rules ser
vice ls ,equlrecl or permllted robe 
m;ide upon 11 pMty rcp,c~entcd by 
on ,1ttorney the servirc shnl/ be 
mtide upon the attorney unless ser· 
vice upon rhe pMry himself i~ 
ordt•red /Jy lhe court!' (emphasis 
,1dd'1d) 

••• 
A~ thl~ rule ,1cc:orth with our DR 

7-104(A)(1J, we thcr'Cforo hold th,H an .it
tomey may 1101 serve pleadings ,rnd other 
court documents directly upon .ir1 op· 
posing party where the opposing p<1rly 
is known to be represented by counsel. 
Where, ;is hPrl:', lhP allornPy h11s re.1son 
to bellevt~ lhat opposing coun~PI i$ not 
C'ommunicating with his client, we sug• 
i;1c~I that counsel npply lo lhe co url (or 

pcrmb~lon to ~l!rve pleadings and 
noliccs cllrccrly llpon tho oppo<ln!! pM
cy pursuant to ARCP S(b). • 

AUBURN 
Exp e rt Witn ess Serv ices 

Eltcttlc Shock • AutoMOtlve/Avlotton/Morlnt 
Eltcftontcs • Medlcot Device Fonure • 
Computer Systems • Mlctowove Hotard$ • 
Blomedlcol Systems • Human -Moch I~ Interface • 
Generol Engineering • Hurnon ond Soclol Sciences 

Or. Michael S. Morse Dr. Thaddeus A. Roppel 
(205) 887-1817 (205) 887-1814 (205) 826·6610 
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Di sci pli nary Report 
Surrenders of License 

• Decatur l11wY('1 JilBper Newton Powell, Jr., ~urrcndered 
his licensu to pmc;rire lr1w in the Gtnlo of Al.iha111.1 on Jnnuory 
1 l. 1988. 

• EUectlvc April 6, 1988, .,1 12:01 a.m., Allen 8. Edwards, 
Jr., -.oluntarily rclinqu,~hed and ~urrrndPred his licen~e to prac
tice law in the ~tilte of Alabdmil. Arcordingly his numc wa~ 
~trlcken from the roll of atto, n(!y1, In illl of the courts of the 
~!,tie of Alab,1111,1. 

Public Censures 
• On FebruJry 19, 1988, Bim11nRham lawyer Harold P. 

Knight WilS puhllcly censured fo, two ~erarare vlololtlor1!> of 
Dlsclplinary Rule 1·102(A)(5) of the Code of Professional 
RC'sponsib/1/cy o( the Alaba111.1 St,1te !far, which prohibits 
lawyer~ from cngnglns In conduc.t that b prejudldnl 10 the ad· 
ministration of ju\tire. In one matter, Knight received $125 In 
ln~urance protcl'd~ that were dul' to be p.ild to ,, certrun in
divldunl, or her c1tlorney1 but frilled to pay over tho funds for 
some ten months, despite several requests that he do so, .ind 
not until a complaint had been fl ied Jg.iinst him with the h11r. 
In the second matter, Knight ,1crnrnpanied a client to the of
'1ce of the clerk of ,l coun, at which time the client .icccptl>d 
a significant sum of money from the clerk, though Knight knew 
that hb dlent'<. entitlement to thcso funds had hC'on formally 
(fucstloncd, ;ind that the court would hold further proceedings 
to determine the untitlemenl to the funds. [ASU No~. 86-592 
& 86·642(A)j 

• On Frid,1y, rcbruary 19, 1988, Dadeville illl<)rney 
Ch,ules R. Adair, Jr., was publkly cen~ured (or vlol,ulon of 
DIM 1pli11.:iry Ruic~ 1-10i(A)(4), 1-102(A)(S), 1·102(A)(6), 
7-102(A)(3), 7-102(Al(5) and 7-102(A)(7) of the Code of /Jrofc!.
)/onal Respom/b/1/ty. II was determined thnt the l,1wycr had 
furnished a (alw C'('rtiHcate of ti tit• to a lencHng in~titution on 
,1 piece of re.ii e~tilte in which the l,,wycr had 11 personal 
business intcre~t. I he lawyer paid the lending in\tftutlon for 
it~ financial loss, ,md In view of his restitution, II was deter
mined Lhat he ~hould receive i1 public consuro. (ASB No. 
07-325J 

Private Reprimand s 
• On Friday, I ehru11ry 191 19881 an Alabr1ma lnwyer re

cdverl fl prlv.:itc roprlmand for vlo lotfon of Disciplinary R11le 
3-101(A). It was cl!!termlncd that thi~ nttorney had oldcd ,1 l,1wyer 
not lkl;!n\etl to practice law In Al,1hnma in the LH\Julhorlzed 
prJctic.e of l;iw by ~haring office ~pace and secretJrial help with 
the unlic:enst>d lawyer and by otherwise fortherlng actions 
whith C<)n~Lltutl'CI lhe unauthori,cd practice of l;iw. rASB No. 
87·5621 

• On Fcuruary 19, 1988, a lnwyer was prlvc1Lt!ly reprimand· 
ed for willful neglc<.t ,ind intentional (allure to c.:c1rry out a ron• 

The Alabama Lawyt•r 

traCl o( employment. Thl' lawyer nled an appearance on behalf 
of a client In ,1 crlmlnc1l maliN, and subsequently fllctl a 
numher of motion~ on behalf o( lh<' clii::nl. However, when 
tho motions were set (or hearing, thu lawyer failed to appear 
on two ~eparate occasions and did not file n motion to 
withdraw until WN!ks l<1ter. IASB No. 86-686] 

• On February 19, 1988, a iawy('r WilS privately reprfm.ind
ed for conduct adversely reflecting on his fitness to practice 
IJw. 1 he lawyer fa I led lo provide tho Dlsdplin11ry Commls~lon 
with ,1 r'l!$J)on~<' te> the complolnts of tw(J ~epar.ite rllent~, 
clcspilC numorou, rrque~cs thot he rc~pond to the romploints. 
(ASB No~. 85-63 I and 86-268) 

• On February 19, 1988, cJ lawyt•r wa~ privately rcprlmdncl
cd for hiWinB cngogod In conduct ,1dwrsely re(lectlng on his 
Otness 10 prr1rtlrn lnw, having willfully neglected il leg.ii mat· 
IN entrusted to him .ind having Intentionally foiled to seek the_ 
IJw(ul objective~ of hb clienl!o through reasonr1bly .walloble 
mcc1n~. The l.iwyer wpresented the plaintiff~ in a civil ~ult and 
(niled to provide th!! court with expert tcsilniony 10 ~upport 
the claim, within the time specified by the court. 1 h(! ~ult w;is 
then dismissed, but the lawyer failed to notify hi~ clients of 
the oismissal. The cllcmts fi led r1 complnlnt with th<.• bar, r1nd 
the bar requested the lawyer to rl'spond to It, but the l.:iwyer 
falltod to provide any respon~e to the complaint. IASB No. 
86-232(9)1 

• On Friday, Febru11ry 19, 1988, a,, Afdbam;i lawyer re
ceived o private rcprlm.ind for violo1ion or Disclµllnnry Rules 
6-IOl(A) and 7-tOl(A)(:.!). It was dl'tvrn,ined that tho Jllorney, 
who w;i~ retained to represent a p,,rty to a divorce, (Jllcd to 
Ole r!!.!,ponslve plradlngs In a timely fashion resulting in the 
entry of 11 default a~ainst his client ,ind further that the JttOtnL'Y 

(<1llcd to make lfmC'ly Inquiry of the court as to the Stiltus of 
the case. (ASl3 No. 87-248] 

• On Friday, Fchruilry 19, 1988, an Alabama lawyo, re
Ct'ived a private reprimand (or violation of Disciplinary Ruic 
7-102(A)(S). ih!' Dhclpllnary Comm,~s,on detem11ned thJI the 
l.1wycr had mnd<' " false Matcment or fact to a probate coutt 
by ,op,esentlng, in o petition fo, letters of administration, that 
the attorney's cllenr w,1~ the widow of the decedunt when in 
focl the client held been divorced from the dec:t'd<>nl ~cveral 
months prcvlou~ly. I he Disciplinary Commls~ion d1•termined 
that while there cxl~tcd c1 good folth ;irgumcnt that the d<'crer 
or divorce ms voidable, the lawyer violated DR 7-10.l(A)(Sl by 
not fully advising the tlrob,1tc court of 1111 of the clrcumst,1nces 
surrounding th<' mmtcr. (ASB NQ. 06-~0(B)) 

• On fubrutlry 19, '1988, a IJWycr was privately n•rrimand· 
l'd for conduct atfve~ely reflecting on his ntncs~ to practice 
law, In violation of DR 1-102(A)(6). The i.'.1wyer foiled to file 
o timely brief on behalf of his clhmt with the Ai,1bomJ Court 
o( Criminal Appeols, .ind Ignored thrco written roqucsls Iha! 
he provide thc Disciplinary Commls~lon with .:in explanJtlon 
or hi~ (allure to ftle .i timely brief. [ASB No. 86-5751 • 
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MCLE 
News 

by Mi!ry Lyn Pike 
Assistant Executive Dire_ctor 

Commission decisions 
At its meeting in MontRomery February 

19, 1988, the Mandatory CLE Commis
~lon: 

(1) Granted two ,lltorncyg' partial wai
vers of rhe 1987 CLE requirement; 

(2) Ruled that a full-time juvenile court 
referee is eligible for i:l Rule 2.C.1. exomp. 
tion, a~ long as there is no part-time pr;ic
tice of law; 

(3) Granted two extensions or the defi
ciency µl,rn cJeadllne, r1Jquested on the 
ba~b or abscm.:e rron1 the country and 
ho~pltallzatlon, respectlvuly; 

(4) Denied an extension or the clen
clency pl.in deadline, requested on the 
basis of a busy schedule; 

(5) R~Jled thot suspencied members 
presently are not subject to the CLE re
quirement and voted to reque~t a rule 
ch11nge requiring such attorney!. 10 earn 
12 hours' credll for each year of suspe11· 
~10,11 prior to reinstatement; 
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(6) Granted ;i waiver of the late com
pliance feQ, on the b.isis of medical and 
(in;:inclal problems; 

(7) Declined to waive the l;ite filing (cc 
for three i:1llOfll(!Y~ whose 1987 CLE re• 
pmts were received after Monday, Feb· 
ru;iry 1, 1988; 

(8) Voted to an,cml Regulation 5.11 so 
that reports (;i) post ma, keel hy Ja111wy 11 
and (bl ~enl by cerllrlod mail will be r1c• 
c:cpted without the late fllln~ fee; 

(9) Approved a defltl,mcy plan for ,in 
attorney who was misled by a spon~or; 

(10) Affirmed the administrator'~ d~c:i
~lon to award p;rrtlnl credit (or a chro,,k 
µ.iln seminar; 

(11) Approved 16.5 credits for Cumber
land l;iw School's comporatlvc law 
seminar, London, July 14-31; 

(12) Approved for half-credit ;i writing 
seminar ~ponsored by the Wlscon~in 
State Bt1r; 

(13) Declined to r1pprove 0 lime man
ilgement seminar ()ffered by the some 
liponsor; ond 

(14) Acknowledged suggc~tlons (or (a) 
increased teaching credit and (b) requir
ing special members practicing outside 
Alabama to meet lhe CLE requirements 
but declined both. 

A point of personal privilege 
Mr. Chnirman, members or the MCIE 

Commission nnd membNs of the Ala
bam<1 St<1le Bar: By the ti me you read lhb, 
I no longer will be serVI ng as odmlr)btrc1-
tor for the Commission, and assistant 
cxecutiv~ director of the bar ossociatio,,1 

but ratht?r wi ll have ar;sumed a new posi• 
tlon, dircc.tor or professional education 
(or the Association of Trial Lawye.r; or 
America In Washington, D.C. 

Mondatory CLE wa~ adopted by the 
Supreme Court of Alabama 1,, Mdrd, 
19!!1. eight month s later, I was chosen the 

MClE Commission's i!dminlsmuor. So\lCn 
and one-half years later, I offer this opl n
lon: MCLE Is good for the Aiaboma St,1te 
Bar. 

The number or CLC opportunities avail• 
oble to ba, 1no111bon, is greater thr111 any 
of us Imagined ll mighi be: ln~t year over 
1,500 programs wore .ipprowd; over 300 
or those occurred 111 Alc11.Jama. 

Most gratifying is the foct !hilt milny in· 
state programs Me conducted by local 
bar ass,,ciallons for loc<1i lflvVyers. Special 
needs arc met by specialty h11rs. The 
Cumberland and Alabama in~titutes for 
CLE continue 1hclr 20-ycar tradition or or
re,'ing both ''meat and potatoes" and 
more esoteric p,·ogran1s1 taki,,g many 
programs on the rood lo two, three and 
fr1ur ci ties. Lawyers Me helping fellow 
lawyers by serving a~ Instructors (or 
c:our..es. Providers from outside the state 
arc striving to idcmrl(y fiducaJional needs 
and ,neet them. 

In short, opportunities (or e,nhancing 
,ir,d continuing C¢mpetence abound. 

Thilnk you, Chilirmen Bill Scruggs, 
Rlch11rd Hartley, John Scott, Gtiry Huck· 
;iby ond Phil Ad11ms1 for lhe guldilnce, 
supporl ilnd encouragement you have 
given rne. 

Thank y<Jli, CornniiS~lon 1nemb!!t$ past 
and present, for the oppClrlu11lty you gaw 
a brand new lawyer, to take on a chal· 
lcnge and grow with It. 

Thank you, members of our gre,ll bor. 
(o, you, coopcrntlon Jnd pMtlcipllllbn1 

nnd for understanding on occasions 
when I delivered news you did not want 
to heM. 

Flnnlly, thank you, Pi~ne Weldon, 
MClE Commission secretary, and now 
;administrntive assi~tant, 1982-1988. You 
h.ive made this ii team effort and, truth 
be known, you havu rt.rr1 the show very 
well. The MCLE progr.im is In your cap. 
able hands. • 
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Recent Decisions of the 
Alabama Court of Criminal 
Appeals 

Anders ' mandat e on appellate 
cou nrel represents minimum stan
dard for coun c l effectiveness 

Moore v. Stille, 8 Div. 954 (February 
IU, 1988)-Moort• w.1~ Indicted 011 
a charge of robbrry 1n the tlrst de
gree and wa\ 1cpre~cntcd by air 
pointed c:ounsel. A(ler r,lcudlt1g not 
~uilty, Moore w,1s 1riccl .ind con• 
vlctcd. 

Nolic:e or Jpl)t'JI Wrl~ filed with the 
court o( crimin.ii t1f)1)(lr1b on Septem
bN 25, 1987. On October 20, 1987, 
doft.n~~ counsel filed ,, mo1lon 10 

wllhdmw a~ coun~el which was ovcr
rull'd by 1he c.irn1it court, who direct
ed thn1 counsel ro ntl n11e to represent 
Moore on .ippeal. 

After the record had heen c:enified 
ond 11ansmi11cd 10 the court of ap, 
pe,,ls, counsel nlcd ,, IJtc brief stating 
mtC'r ,1/iiJ. "the undcrsignc.'C! has re
viewed 1he record In thb caw arid is 
of lhl! or1inion 1hat It Is free o( rcvt!lbl
blc error and thi~ appcol Is wi1hout 
merit:' 

The coun or crlmfnnl .ippeals, 
through Judge Paucrson, remanded 
for appoin1rnen1 or wun~el and founcl 
1ha1 1rlal defense coun~cl'~ crrorts were 

Tht• Al.1bama Lawyer 

Recent 
Decisions 

ln\ufrltien1 undc, 1hc gulclclinC!s es-
1,1blished In Ander~ v, CJ/ifom1J, .386 
U.S. ill 74 3. 

l lw 11Mncla1e o( Anrlws Is: 
''If counsel nnd~ hlij c,1~11 to be 

wh1Jlly frlvolous, ilftar ,1 um~rlr•n· 
1ln11~ 1•>wmlnation o( It, hu ,houlcl 
\O ,1dvlse thi.' court ~nd n1ques1 per, 
ml~~lon to wi1hdr.iw. 1 h,11 rt•qut'!!l 
mu~I. however, be .xcomp,1nlNl hy 
,I hnC'( ~/erring 10 dnythlns In the 
rccord 1h111 infgh1 ,1114uJhly wrmon 
thr ilJlfl!'!II. A COf'ty <,( COlll1"4'1') bric( 
~hould br furnished 1hr lntllfl<lnl 
.iml 1111w ,1llowcd l,f111 10 1,1fhc any 
riolm~ th111 he choo,o~; lhti ro~ir1-
no1 coun~el-1hen prot l'f'lh, ,1(t1•r ,1 

full c'l,1mirwrJon of alt tlw µ1oc11cd 
In~,. lo tl<:cidc whl'thcr the ca~r I\ 
wholly frlvolou,." 

Judx(' Pt1tte~or1 found counsel's 
brio( lo (i1II below thosu MJ11d<1rd\ tind 

John M. MIiiing, 
/1., 1~ a mcmhC'r of 
t/w /,rm of I 1111, 
H1//1 Carter, Frat1-
co, Cole• & Rlock In 
MontRcmu•ry. 1--le 

h ,1 graduow of Spring I Iii/ Collrge 
ancl 1hr University of 1\/Jbt1mJ School 
of L.J~v. Mil/ins covers the civil portion 
of 1/w dl'cl~ion~. 

by John M. Milling, Jr., 
.i nd David 8. Rym e, Jr, 

rem,,ndl'd the c.1su to t·ircult courl 
with 1he 111structions that th<· prc\cnl 
appt>ll,llt> counsel be remOVt'd ,ind 
nl'w coun~rl be r1ppo1nted. 

Sequel to Moore--eff cctiveness of 
counsel 

8outwc•II v. Cily of 8t1y hl/n(ltte, 1 
Div. 580 (fobruary 18, 1988) In 8out
~w//, JudKL' Patterson ,~,ued 1he \Cqucl 
to lhc court\ holding In Moore, Infra. 

Cou11~ol for aoutwell filed n nolicc 
of ,,ppl'nl. hut failed to fllo a brief, 
ewn ;:ifter lhc court directed C'ounsrl·~ 
atlt'ntion lo Mylar v. Alabama, C,71 
F.2<.I 1299 (I Ith Cir: 1982); cctt c/C'mC'cl, 
46.3 U.S. 1229 (198.3). Tho mandatt' o( 
My/Jr v. Alabama is clc.J1 10 any 
defcn~o coun5el: 

David 8, /1y111c, Jr., 
,s a wadimtf' of the 
U11lvl1rllty of Ala
ba m,1, wlHHl' /1(1 
recefvrd /Jot 11 /)Is 
underwachmtt• ond 

/,WI tlL'IJWCS. I I<! is a meml>C'r of th(' 
MonrHomery firm of Robison & /Jt•/srr 
and c<M'n the crlmmJI pomon of the 
dC<.iltOm. 
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" , . , The fallurP to fllr a brief In ;i 
nonfrlvolou~ appeal falls below the 
standard or compehiru:o l;lXptlCtcd and 
required ur c:01m~u1 In crlrnlnnl <.:,1~C'\ 
and, 1herofore, mnstitutcs ln()ffectlve 
assistance:' 

Singleton insttuctional lapse consti · 
tutes plain error 

Bush v. Sww, 3 Div. 46 (January 26, 
1988)- 111 Bush, the trl;:il court Instructed 
the Jury that he had found the confes:ilcm 
"was not improperly induced" and that 
the jury cou ld not disregard Its 
admission. 

Junge Patter~nn, writing for a unani• 
mou5 court, held that thl! trio I Judge's in· 
struction consllh.Jt~d reversible error 
hased upon Ex pJrte Singleton, 465 
So.2d at 446. Judge Patterson held that 
It wai, lrnµropcr for a trial judge 10 dis
close to the Jury that he had made a pre
liminary determination thot a confession 
was voluntary, and, therefore, admissible. 

Don't let your 
Alabama Lawyers 

get worn, 
torn or 

thrown away. 
Order 

a binder 
(or two!) 
at $10.00 

each from: 
The 

Alabama 
Lawyer 

P.O. Box 4156 
Montgomery, AL 36101 

or call 
(205) 269-1515 
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In Sinsleton, rnpra, the Alabama 
Supreme Court sl3terl the rule dpplicable 
t('l the determination of voluntariness and 
the weigh! to be given a c:onfc~slon as 
follows: 

"Correctly stated, whether a tonfU!r 
sion wa~ volunt,1ry rests ln/tl,illy with 
the: tr!ol court; onrP lhe trlal judge 
make~ the preliminary deterrnlnRtlon 
lhat the confession wc1s voluntary, It 
then bccornc~ nd1nisslble Imo evl• 
dencc:. Thereoftor, the Jury makes a 
determination or voluntariness .is af
fcctin11 the weight m1d <:rcdibility to be 
given tho c:011fo~slon:' 

Recent Decisions of the 
SuP.reme Cour\ of 
Alabama- Ci vi 

Civil r>rocedure ..• 
general scope of appellate review 
of dir ected verdict has exception 
Hamer v. Nelson, 22 ABR 141 (Janua, y 

15, 1988)- 1 lamor suffered Injuries in a 
motor vehicle accident and filed suit 
based on theories of negligence and 
wantonness. Al trial, following the close 
or H.:irner's case, defendant moved for ;i 
direcled verdict on the issue of wanton
ness, and the motion wa:, granted. Nel
~on subsequently put 011 his case as lo 
the negligence claim and then moved for 
a direCt(!d wrd ict on negligence. The 
motion was denied, .ind the Jury re
turned o verdict In favor of Nelson. 

A key issue presented to the supreme 
court was the applicable standard of ap
r ellc1te review where there Is ii directed 
wrdir.1 In f11vor qf th(! defendant, granlcd 
at the close of lh<! plain ti(('~ proof, which 
doc~ t'IOI dispose of the entire c.:isc. 

The supreme court recognized that ii 
has generally stated that "the function of 
nn nppellate court in reviewing a motion 
for directed verdict ii to view the entire 
evidence • , • ," The court, howeVPr, also 
recogni1.ed that the peculiar facts of this 
c:a~e pre~ented a1i exception to lh<1t gei1-
(!fal rule. 

Therefore, where a partial directed wr
clict is granted to the defendant, ai the 
close of the plr1intifts evidence, which 
disposes of a particular issue but nol the 
entire case, the scope of appellate review 
Is necess.irlly restricted lo the evidence 
In the ((!Cord at the time the verdict was 
dlrcctad. To hold otherwise would allow 
additional evidence lhJl was not before 

the trial co~1rt at the time the motion was 
co11SidefccJ to "come In behind" the rul• 
Ing on the motion and thereby Influence 
the reviewing .ipp@llate court. 

Civil procedure • • • 
rul e 41(a)(1) di smi!;sal effective 
autom ati call y without court ap· 
proval 
1 /ammond v. Brooks, 22 ABR 1 

Odnuc1ry 15, 1988)- Thls oppeal Is from 
c:t voluntary dismissal mode pursuant 10 
Rule 41(a)(l)(il), Ala.R.Clv.P. On Decem, 
ber I, the trinl court call<>d thP rase for 
trial, and the ;ittorneys for lhe parties tald 
the court they had tentatively S(lttled the 
case subject lo apprw.11 by the Insurance 
company. The attomeyi, roquostcd .:i con· 
tinuance, which the court donled. The 
case wa~ called for trial on December 3. 
Pflo,· 10 that lime JII parties filed a stlpu· 
latlon with the clerk for di!rnissal without 
prejudice. When the casPwas c11lled for 
trial, the attorneys informed thA court of 
the prior stipulation for dismissal and 
told the c;ourl they were not prcµarl!d to 
try the case. Thia! court entered an order 
dismissing the case with prejudice. 

In ,1 CdSQ or nrs1 impression In Ala
ballla, the supreme court WilS asked to 
consider whether a trial co~irt cc1n ois
regard a stipulation for disml~~11I without 
prejudice, signed by all parties and fi led 
with 1he clerk, c111d enter an order dl~
mls~lng the case wi th prejudice. The 
court answered thl! question in tho neg• 
atlvo, ,rnd rceognlzed that the federal 
courts Interpreting Rule 41(a) have stated 
th.it volu111ary dlsrnlssols automatically 
terminate Lhe QCtion upon the filing of 
the stipul.:itlon with th<' clerk, No Qrc:ler 
of the court is required. 

The court also noted that dismissal 
without rr ejudice Is consisteni with Rule 
41 which provides that "unloss othcrwlso 
stilted in the nolicll of dlsrt'iissal or stlpu· 
lation, thC! dismissal Is without preju• 
dice." HC!re, because the parties specifi
cally provided that the dismissal was 
"wi thout prejudice;• the co~irt was with. 
out authority to change the stipulation to 
make the dismissal with prejudict!. 

Civ il procedure ... 
rule s of relation back of counter 
claims clarified 
Sharp Electronics Corp. v. Shaw, 22 

ABR 150 Ui'lnuary 15, 1988)- ln Oecern· 
bet 1980, Sh.:irp (lied suit ngalnst Sh11w 
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in di~trict court to collect .i debt due on 
copy machines sold to Shaw. The diwic1 
court en1erPd Judgmenl ln fnvor of Shafi), 
and Shi1w appealed l lw cnsr to circuit 
cour1 ond nl~o flied a counterclaim al leg• 
Ing frJud and mlsr'l•pnJst•nt111ion in the 
~ille of ~ome o( chc Sharp copiers. Some 
of 1he copiers mentioned In Sharp's suit 
had been 1he ~uhject of repre)ent.ltion~ 
made In 1975. The i~sue prcsc111cd for ap
pdlatt! rt"View Wi!\ whether Shaw'~ clt1im 
rolotod b,1ck 10 the 1lmr Shnrp'q clcllrn 
.irosc. 

Tho supromc coun conceded th,lt the 
,IJ)pellatc c.:ourts In Alal,ama h;we no1 
dr,1rly explnlncd the rul(l~ of relation 
back of counterclaim~. 1hereforc, the 
c.:oun took the opporlur,lty to enunciate 
1he .ir,p llcilble geneml principle~. The 
rule~ of relntion back o( counterclaims 
arc: 

(1) Relation back is lnvokt•d only when 
1h1• counl(lrcl,1im would be tlme
h,med Judged from tlw d.i1c 1hc 
counrerdalm w.is lilccl. 

(2) AH counterclaims, compul~ory and 
pNrnl~~lv<:, rr•lc11c: back. Codi! of 
Ali1bam11 197S, §6,8-1!4; Rul1· 13(c) 

(3) Oml11cid coui,tNclJlmb ,,!lowed by 
th«' court pursuont to ~ulc 13(0 o.1fso 
reloie back. Rules IJ(c) .inrl 15(t) 

(4) Counterclaim, relme b.11 k 10 the dJtc 
lhl! plalntiWs attlon accruL'<l. Becau'>l' 
1tw ,1,11u1c rt•quirc~ 1h1• counterclaim 
10 be '1,1 leg,1l 1uh~l~1ing tlolrn" on tho 
dntc the plaintiff's ~l!lon ~rcru('d, ~ 
c mrrH<m.lalm th11i accrues after the 
d,He 1he plaln:lfr·~ Jttlo11 ,1tcruos1 but 
becomes tlrn~l>,1trl'll bororu suit h 
/lied, cannot be U5ed 0He1Hl~ly1 th(u 
i,, to c•xcccd t w amount ol plaintiff'~ 
1l'C<M'ry, If .,ny. 

(S) Pt>rmissl..e coun1ercl,1lrm th,ll werl! 
not logotly subsisting clalm\ on 1he 
d;w• tho plalritlff's oction accrued 
(cq;., c:lnlin~ th,11 brc:,111w tlmc·barrccl 
earllor) are ~ubfect to ,J ~1111u10 or llm· 
ll.itlons dcfcnsQ. 

(C.,) Compulsory rountl•rd,1lm, 1h.i1 wt:l'I? 

not lrg.1lly iub1l~1lna I l,1i11l\ tm the 
d.ue the plain1irr~ ,ictlnn ,ic<ruc<l 
(c:.3., claims that became time-barred 
r~rllN) ( ,1nnol hl• 11\l'cl off<·n~1vely. 
Sm h compulr,ory (()Uflli:rt f,11in~ th.it 
MO \ti l l untimely under 1hc• 1clmlo11 
b,1ck rulcb Ciln be uml ddunslvely, 
thnl lb, to c.,,111ccl out lhc ,nnounl won 
by the plaintiff. 

1 hcrt!rore , Shaw'!> c()mpufsory 
coun1crcl.llm may be u!.cd offenslvoly if 
It w.,s not tlm( .. barwd on the dme Sharp's 

I he• A/;rbam,1 L,1wyer 

c,1u,c o( action accrued. Tiwre was 
w1d1.mce that Shaw rea'ton;ibly ~houtd 
have discovered the fr.tud no longer than 
one yeor prior to tlic .ic;uua I of Sharp's 
n1usc of o<..tlon for bro.ich or contract. 
I hera(ore, Shaw's cl.llm was ,101 tlrne
b,med, ;ind Shaw rm,y use the counter• 
cl.ilm offensively. 

Insurance ••• 
insurer's attorney defending under 
reservation of rights docs nol have 
presumptive confli ct of interest 
/ll.S Roofing Suppl.,, Co., Inc. v. Sc. 

Paul\ Fire & Marine Im. Co .• 22 AOR 562 
(febru;iry 1988)-L&S Roofing was ~ued 
in ~t<1tc court for breach of Wilrrnnly and 
fr.iud. St. P,IUI ln~ured L&S Roaring and 
dcfonded the company under :1 rescM • 
rion of rlghti clalml11g tht.1t fr,1ud wa~ no1 
cow red and the demand Wei) In tlXCtl~s 

or the p<lllcy lrmits. L&S Roofing nlcd .i 
dccl,1mtory judgment auion In state 
court alleging 1h11l co1Jnsel ~elected by 
S1. Paul had an inherent conOlct of in· 
tere~t. St. Paul should provide l&S Roof. 
Iris with indep1md!'11t coun~C'I of its 
choosing and lncloponclont coun~el 
~hould con1rol tho l ltl!,Jcltlon. St. 1-'aul 
removed the case to fcdcr.11 <'OUrl and 
denied ony presump1ivc confllc.1 or ln
tNC!~t. Thf' rroeral court ccrllfled thl~ 
qut!~tlon to lhe supreme court, .-ind the 
wpremo court answered the question in 
the ncgaliV(!. 

nw COlll l Stilled th.II clue tC> pottlnliill 
con(llc1~ o( in1eres1 inhorcnl In an In
surer\ concluc:ting 11 dcfcn~c of Its ln
~urcd undt•r a reservation of rlghb, the 
Insurer h,ls an enhancf'd <>l>llsar,on of 
good fJ/111 toward It!> ln~urt>d In conduct, 
ing such a ddons<!. The court ildOpted 
1lw vi!.'W taken by the Wt1~hlng1on State 
Ct>urt In Tnnk v. St. Farm Flrt• & Ca~. Co., 
71 'i l-'.2d 1113 (1986) ,rnd quoted ext~n
slvcly from that opinlo11. For ex.,rnplc, an 
"enhanced obligation" require, the in
!IUtor 10: (1) thoroughly inve~tlgate the 
cau~c; (2) retain competent counsel; (3) 
fully Inform the insurncl o( the reserva• 
1ion of rlgh~ and all dl'wlo,~ments rele
vanl lo the potlc;y covor,1~c· nnd progress 
o( the 511it, including all scttlcnier 11 offers; 
.ind (4) refrain from .:my action which 
show, Rrea1er concern (or lhc Insurer'~ ln-
1c,cs1 than for the insured'~ flnnnclal risk. 
In ~hon, 1ho ln~urance counsel represents 
only the 11,surL'<l, not the Insurance com
rmny. 

Releases . . . 
sect ion 12-21-109 applied 
f)nushrmy v. M·Cnrth of Alabama, 

Int,, 22 ABR 531 (Februnry 1988)
DauRhorty's wife was Injured In il colli
,ion with a clump 1ruc.k owned by Mun· 
kus ilnd driven by Thomp~on, .tn l!m
ployt>e. Munkus ~ undl!r contract to 
dcllwr sand for M·EMh. Prior 10 trial, 
D,1u14herty settled the CJ~C With the 
driwr ;ind the owner or the true~ Jnd ex• 
ccuwd ,l pro ran(o wlcase expressly 
llmitlng lhl:l opera tion of 1he rele:ise to 
Thompson nnd Munku~ .ir,d expressly re
serving all rights against any other en
title~. M•Earth flied J motion (ur ,ummary 
Judgment ;ind argued thJt Daughl:lrty 
C.Jnnot relr~a5e an agent or employee ,:ind 
still seek 10 Impose li11bilily on the prlri• 
<.lpc1I. l he trldl court agreed nnd gronted 
surnm,uy JudKment. 

In ii c.i5e or first imprc~slon In Ala
bama, thP ~upreme court disagreed with 
M-C,1rth and reversed the In.ii co~1rt. The 
lOUrt n~t noted that (:()Uri~ In other !ililles 
faced with 1lm issue haw held thilt the 
rcleosc of an employee or iJgent does not 
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foreclose a rlghi of action agalns1 lhc en,. 
ploye, or principal under a theory of vi· 
carious ll ablllly. Indeed, Seciion 
12-21-109, Ala. Code 197S, provirle5: 

':.-\II ... releilsos ... must have effec1 
according to their 1erms and the lnten
llor,s of I he pc1rllt>!:> thereto:· 

By reserving h1s rights against M-Eal'lh 
In lhf' pro tilnto relcnse, Daugherty In
tended to reserve his righl to bring this 
action. Themforn, where a release ex
prc~sly reserves rights againsi a Joint 1ort
feasor, whether he Is a prl11<.:ipal, aBent 
or joint venlurcr, Ii wil l be given effect 
according to Its terms. 

Recent Decisions of the 
Supreme Court of Alabama
Criminal 

Proof of venue essential element of 
offense 

Jones v. City of Daphne, 22 ABR 194 
(December 61 1987)..:rhe Circuit Court 
of Baldwin County, 'sitting without a Jury, 
adjudged Jones guil ty of drlvfng under 
the influenc:e of alcohol. l he def Pndilnl 
appenled hi~ iu~gment of conviction to 

Wedo more 
than print the law ... 
. we put it. 
into perspective ... 

... both In our law books and our 
computer data service 
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in 

the courr of criminal appe.ils nnd ob 
l«ined .1 reversal. The supreme colJrl af
firmed the lntermedlilte ;ippellate court's 
judgment to reverse, but <Ntmt furlhl;)r and 
rendered JudgmerH For 1ho dl'!fondc1nl. 

)u~Llcc Almon, wrlllng for., unanil-nou~ 
court, found that the city had fnl led to 
prove venue ond the element of the time 
of ihe pffense. 

Justice Almon nr,ted: 
"We: have rend rhe er11 I re record or 

the trial proceedings and ~ncJ no evi
dm\ct whal~oovor lundlnt1 lo thl,ibll•,h 
when rhc:: nffe1i'>c wa~ cMHnlllt>d, 

" ' I( tlw L'Vidcncc falb 10 disclose that 
the ofrer1se Wlls co111111ittcd wilhin the 
~1a1ute1 tho statu /Jib 10 n1,1kc out ., 
cmlC: I /,irrh v. Starr., 54 Aln.App. 10, ll , 
304 So.id 252, 253 (1974) , • . 

"Neither do we find sufnclent evi
dence 1,0 eswhllbh 1h,,1 1ho uffc11S<! oc:
curn•d wl1hl11 \hn dly llml l~ or pollt!' 
jurlsdlr tlon of 1he Oty of Daphne. f;iJJ. 
i1rc to prove venue Is grounds (or rever
sal:' WIicutt v. Swte, 284 Al.1. 547, 550, 
226 So.2d 328, 330 (1969) 

Legal standard utilized in circum• 
stantial evidence cases 

Mauricio v. Stc1tc or Alc1bam.i, 22 Al3R 
474 (December 11, 1987)- Tho Sup,011w 
Court of Alabama, In a per curiam opin• 
ion, reversed and rendered the convic· 
tion or Mauricio which was based upon 
circumstant ial evidence. 

The supreme c;ourt rei1ernted 1he 
long-~tanding rul!! to be applil:!cl in cir
cumstantial Cc)vidcmclc! c.i~e~ a~ follow..: 

"In reviewing a convlcllon based 
upon cfrcumsmnllill ovidunc:u, thb 
Court mus1 view th.11 cvldnn(.e lfl !hr• 
light mos1 filvorable to the prosecuilon . 
The 1es1 to be applied Is whe1hcr 1he 
Jury mi8hl rea1,ont1bly fincJ th,111hc L'VI· 
tlonco c::xdudctl every ro,1~011,1lll<> hy• 
pothesls t!lCCPJ)I th,11 of guilt; not whclh
er ~uch evidence e~cludes every rea
~onablu hypothosb but ~ullt, bul 
whc1hor ,, ju;y ,nl)!ht renson,1bly so 
conc,lude , .• Our obllgilllon, 1here· 
fore, Is lo eX8mlne the record to deter
m I no whuthor 1horo ts ony I hcory of I ho 
cvlu~ncc fro111 which the Jury rnlgh1 
hove exduded ~ry hyporhesl~ except 
guilt beyond a reasonable doubt!' 

Recent Decisions of the 
SuP.reme Court of the 
United States 

Comment on defendant's failure to 
testify permissible where defense 
counsel "optmed door" 

Un/11>d Stlltes v, Rnbinson, No. 
86,937, 5G USLW 4174 (l'ebruary 24, 

1988)-May a prosecu1or comment upon 
a crlmlnul defendant's failure to testify at 
trial In response to a defense lo1wye1's 
clo~ins nrgument c:ommeni ihill the de
fondant was not given an opportunlly lo 
1:?xplaln hi~ .,ct Ions< I he Suprc111e Court, 
In a five-to-three decision, answered In 
the omn11allvc. 

Wl'itlng (or the court's mnjorlty, Chief 
Justice Rehnquist ~aid there nre excep• 
lioM to lhe gene!'lll bt1n on prosecutors 
c;ommenling on ;i clefendan11s hilenre ill 
trial. In Griffin v. Cs//fornia, 380 U.S. 609 
(1965), the c;uuri tfodared thal tht! Fifth 
Amcndnionl fmblds cllhor co11·1rnen1 by 
the prosecullon on the accused's silence 
or Instructions hy the court that such si
lence Is evidence o( gull 1. Sl nee Griffin, 
courts have been extremely reluctant to 
itllow r1ny ref Prence to a defendant's right 
to testify or rallure to take the stand. In 
Robinson, the Slxlh Clrcult reasoned 1ha1 
lhc prosecutor's statements, although l'Q

spon~ive to dofonsc counsel's remark~, 
sti ll vlol,1ted 1he Fl(1h Amendment pro• 
hlbltion as interpreted by Gri((/n because 
they dlrrcily refi>rrerl 10 his f.lilurP 10 
testify. 

In reversing the Sixth Circuit, Chief Jus· 
lice Rehnquist fnund lhal 1he Courl of 
App!.!als' ln tl!rprelatlon of Griffin wa~ too 
bro.id. Jus1lcc Rehnquist r~·r1~orH!U 1IM1, 
In Griffin, the prosecutor ''on hih ow1, lnl
liative" asked the Jury to dr.iw adver~e In· 
ferences rrom the defendant's failure lo 
testi(y, In Robinson, the prosecutor's 
stntemenls ~ re c1 11ft1ir res11on\e 10 a 
clilim made by the <-iefendilnt through 
counsel lhili the defendt1nt was nol given 
an opportunity to explain his ac.ilon~:· 

Sixth amendment's confrontation 
da use does not prohibit testimony 
regarding prior out-or-court identi
fication when identifying wilne ss Is 
unable, because of memory loss, to 
explain basis for identification 

United Smte~ v. Owens, No. 86-877, 56 
USLW 4160 (fobruary 23, 1988)-Will tho 
Sixth Arnt!ndrnc:mt's confroritc1Llo11 clau~c 
or lhc Federal Rules o( Evidence bar 
tesiimony 11bout J 1Jrlor1 ou1-okou1 l 
idcml(jc.11lon when the identifying wit· 
ness ls unable, because of memory loss, 
to explain the l)r1~i~ for the lcJenrific:11lionl 
The Supreme Courl, In a slx-to-1wo deci
sion, an~wer~cl in ihe migatlVl!. 

Jus1lcc Scalla, speaking for the majori
ty, ~1a1cd that 1hc confrontation clause 
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MUMilnlec>'i only .in opporlunily for pffec
tiw cro~s.-el(.'lmin1t1on. lhJt guc1r.1ntL>e as 
)J ti~Ocd, ht> explained, "when, J!t here, 
lht> dl'fl'ndant ha~ il r111l ,111d f;,ir op11or
wnity lo bring out thfl witness's b.id 
memory .md orhor (acts tt>ndlng to dis• 
uc>rlrr hi~ te~Hmony." 

A~ ii re~ult of injurit>~ suffered man at
lc1ck ,11 a recleral prbon, John foi.ter'c. 
mC'mory Wd~ ~PVerely lmpairl>d. Newr-
1helc~~. In an lntauvlrw wl1h the ln
vc,1ig,1tl1113 FBI agent, foslc>r described 
the .:itlock, namud tht• defpr,cf;in1 as his 
,111ackc1 ,ind ldcmrlflt•d rht- de(cnclanr 
from photogr,1ph,. At lri.al, rhe accused 
wo:1~ ch.:irgcd with ashault with intent to 
tommlt murrier. Foster IC)llficd that ht• 
clearly rl'mrmhewd identifying the cle
rcnd,int. On cms~-ex.1mint11lon. howc.wr. 
he .idmlttcd !hill ht> rould not remember 
sceinM his c1s~ailant1 ~ev1ng 011y or his 
nume,ous ho~pllal vblto~ oxcopt the FBI 
,lRC:'nl or whether any vl~ltor h,1d c;uggest• 
l'd lhut the defendant wa~. In fon, hi5 ili· 
~allant. Defense counsel un?>ucc:~ssfully 
sought to rerresl· Fo~tl'r\ rctollcc11on 
with ho~pilal record~. includlrig one that 
indlc:,llcd that he nllributcd the .al>soult to 
so1111l011!! other 1lrnn the ,·r~ponclc,,t. 

following hi<:. convlrrion, the Coul'T o( 
Appeal~ wvcr~cd, upholdinH the de/end• 
<lnt\ chJllengcs bJJ.Cd on thf' rnnfronta· 
lion clauw o( the 5ixth Amtmdmt1nl and 
rul<1 802, Federal Ruic., ol Evrrf Pnce, 
whlrh l(f'ner;illy excludes her1Nay. 

In WV<'!"ling the Court of A1>pNI~, thP 
!:iupronie Court held thal "the Confron
tation Cl,iu~I! gu,H,1nt<'t'\ only a,, oppor
tunity for efft.'cifve crosH•x.in1ln.,1lon1 not 
~ucce~s(ul cros~-(!xamin,1t1on . (tlhc 
Confrontalion Cl.iuse is ~a1i,flt'd where, 
"' herf', the defendJnt h..i, a full and fair 
opportunity to bring 0111 ttw witness'!> 
b,icl nwmory Jnd other (,1c1~ wntJinM to 
dbcr1•clll hie; testimony." Justice St.1lla 
rc.i~or,rd that ~his analysi~ w.1s not .il
tl·rcd by the fact that f-O\lcr's 1c~tln1ony 
Involved ,in out-of-court ldcnrificatlon 
that tradltlonally would h,1w been CJte· 
goriwd a~ hc.irs.iy ~mce the confronta• 
lion cl,,u~r·s ,cqu irenllmt, ,ire ~11tlsfied 
whm ,, he;irsay dct.l,,r,inl 1, prc~cnt at 
rri.il, t;ikc·~ lhe oath i]nd 1, subJottC!d lo 
unrP,tricl<'cl cross-exnm I t1t11 Ion. Thi! 
Court further helcl th.it the lower court 
erred In holt.ling that rulC' 801(d)(1)(C) did 
not t1pply to the ld1mtifk,11ion ~t.11cmen1 
either b<'causc of lhe witrw\,\ memory 
los~, 

1 lw Al,1lw11a Lc1w11ur 

Fift h amendment pro hibit s compel
ling crimin al defond.lnl to ,1dmit any 
element of offen se 

M,lltlww~ v. UnitC!d 5UHCS, No. 
86·6l09, 56 USLW 4183 (ft>lm1,1ry 24, 
19flll) The sole question !)resented in 
MilUhcw~ w;is whether tl defendant may 
be rl!qulred to admit all the elcnwnt?> of 
,1 c.rlmo, including mC'os rcil, berorl' b!!
ing ,1IIOWt!d to present an cntrap111cnt 
defense. 

Althouih the entrilprnt'nt ci£lfcnse has 
no wm 1ltu1lo11.il basis, co11stlt11llon11I Im· 
pllc,111011\ arc lrfggc.!tcd when, ,,s In Mal· 
th<'ws, tho district court rcwkt~ the 
dt1fC'nse\ use of the ddcn\c 10 those 
C',N·, whrr<' the defendant .idrnll~ all the 
elcmt1n1, of the crime charf!cd, including 
the r<'quhlte menlili lntf'nt. Thu~, to re
quire ,my cJefl!ndant to r1ri111lt i:iuill befol'e 
he 1110y r,11,o the cnrrnprnent defense in• 
fringe\ 11pon tho dGfcndd11l's con~lllullon
,11 right to requite th(! govemm1m1 to 
prove• f'Vt'ry element of It, c,M? beyond 
., rra\on,1ble doubt 

In thh case. the district court denied 
Mt1llhl>w\1 pretriill mnlion o,rcklns to 
r.ii~c rlw l!ntmpment defrnse .:1nrl ruled 
that t•111rc1pment w<1& not ,wall,1ble be· 
c.iu!>C the pctltlo,;er would nCll .idmil all 
o( tho olomonb, Including the re(lui&ile 
mentJI )t.11e, Al trl.ll, the rwt111oner 
te~ttncct In his ('Nin dcrcn~e th,ll although 
he hilrl .iccepted the 10,111, he bclll-~ 
It W.!\ ,1 person.ii 1011, un,cl,ttt>d to hi!. 
Sl3A dull rs. 1 he district court ro(used 10 

i11~11uct lite Jury a~ lO t>nlrnpn,ont. 

In ,rn opla1lon by Chic( lustlce Rehn
quht, lhc Cout t held tholt <wn If the 
clefrnclan1 In a federal rnmlnal Cil~e 
donicd one or more clement, or the 
crime, he I~ entitled to ~n C'ntr.1pmon1 ln
~11uctlon whent'ver there is ~u((iclcm 

evidence from which a rea~n.1bly nund
oo jury could Ond entr.ipmrnt, Thr Couri 
rcjuctl>d ol\ meritless the government's 
c.ontomlon rhc1t because <·ntr,,pnwnt pre
suppo,cs the comtnls~lon c,( 1ho crime, 
a dc(ondnnt 5hould 1101 bl! .iilowcd lo 
ck•ny tltr orfense or Jl1 olf.'!mcnt thL•rcof 
ilnd rply on the inconsbtont, .1ffirmc.1tlw 
defon~e or entrapment. 

Righi lo pre ent defense may be 
l im ited by di scovery sanction s 

7iiy/o, v. lllinol $, No. 66,5963, 56 
USI W 4 I 18 U,111uary 26, 1986)-T he com• 
pulsory process clause of the• Sixth 
Amendment, in .in ..ippropriatC' c,r~c. may 
be viol;ited by the imposition of a di~cOY
ery sanction that entirely exclude!. the 
testimony of ii mr1teri,1I ddM~c witril!!>!t. 
HowtJwr. the clav~e Is not ni<-rely ,1 guar
.mtcc 1h,1t lhe m.:cused sh;ill hiwe the 
power to subµoena witnv~qrs, but con• 
fol"\ on 1h • ,1ccu!!ed th(! (undt1m<>nlt1I right 
to prewnt wllnes~ In hi~ own rlefrnse. 

Juc;1lce Stevens, in a five-to-three deci
sion, upheld Taylor'!. c.onvlttlon. A~ a 
\anctlon for falling to identify a defenw 
witne'ls m rf•sponse lo J pmtrlal discov
ery rcqUt'\I m,1cie by the prost'cutor, .:iri 
11111101~ trl.il judge refused 10 ollow the 
undisclo,rd witnl!!oS to te~tify. The ques
tton presented 10 the Suprerne Coun W<IS 

whether thJt rcrus.il violated the defend
ant\ constitutional right 10 obtain the 
tl'strmony of ft1VOrable w1tnc!o~e,. The Su
pr<•me Court held thnt the trl,11 Judge's 
<li,cowry ~r1nc!lon was nut absolutl!ly 
prohibited by the compulsory process 
clilu!tc or rhe Sixth Amendment. The 
Court found no constitutlon;il error on 
the spedOc fall!. of thi!. ca~t' I f~r. 
ii i, the opinion o( thl!t writer thtll thic; 
dc•,i~ion I\ limited to a grnt11 cxtunl by 
the ~pccifk filt1c; c;et fonh In lho cast1.• 

Forensic Meteorology & Oceanography 

NASH C. ROBERTS, JR. CONSULTANTS, INC. 
hos 011or 40 yoora exporlonce In forenalc meteorology and loronslc ocoon
ography. We have o staff of moturo and oxporlonoed scientists with Im• 
poconblo crodontlals In all ol the atmosphorfc ond ocoonogtnphio dlacfpllnos. 

These nallonofly rocogni?od professionals are capable of conducting 
Involved fnvastfgalions, reconstructing wo11thor ond marine conditions any
where In the world, and oro emlnonlly quallfled to appear In expert tostfmony. 

Air Qunllty - Wat er Qua lity •• Hydrology 
1040 North Ranv111t. SL New OrtcaM, LA 70116 (504) S8t-1G88 
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Honor Roll of Attorney! 
The Aldbama Law l;oundation, Inc. an

nounces 1ha1 lhc followl,,g dilorMy$ arlcl 
firms are parllclpallng In the IOLTA pro
gram. The foundatior) thanks those par· 
lidpali ng for 1heir supporl. 

BALDWIN COUNTY 
Chason & Chason 
t-lol lo~, Sharon R. 
Irby & Heard 
Lego! Services Corporallon of Alc1bJ111<1 
Reid, Stein, Smith & Bass 
Shepherd, Dovid P. 

BARBOUR 
Callon, Jimmy S. 
Irby, Rossell L. 
Pappas, Chrlslic~ G. 

BIBB 
Hellums. Clt1r(lt1C(I T .. Ir. 

BULLOCK 
Jinks, Lynn W., Ill 

BUTLER 
Williamson & Willl.im son 

CALHOUN 
Bankson, Mannon G., Jr. 
B001.er, Colvin & I ove 
H11gheti, P,1trick I'. 
Williams & i larmon 

CHAMBERS 
Tucker, Bi I lie Anne 

CHEROKEE 
Latham, Berl 

CHO CTAW 
Thomp~on & Thompson 
Utsey, McPhearson & Christopher 

CLARKE 
Keahe}1, Ronnie E. 
McKinley, Edmon H. 

CLAY 
W,mon, John K!!hh 

COFPEE 
Blair, Stevl:ln E. 
Cas~ady, rull e1 & Marsh 

COLBERT 
Patton, McKelvey & KQnt1Qr'IU?r 

COVINGTON 
Albrltlon, Givhan & Clifton 
Powl?ll1 Powell & McKa1han 

CULLMAN 
Knight & Griffith 

DALE 
Adam~, Joe W. 
Brogden & Qua11lcbc1urn 
Garncr1 W. Stanley 
Lanier; Robert W. 

DALLAS 
LegJI Services Corporation of Alabnma 

DEKALB 
Cooper, John W. 
Legal Services Corporation o( Alabama 
Scou, Ch.irlcs M. 
Scruggs, Will iam D., Jr. 

ELMORE 
Hornsby & Schmill 
Scarborough, Joseph T., Jr. 

ESCAMBIA 
Caffey & Byrd 
Godwin, Charles R. 
S1okes, Jernlsan & Stokes 

ETOWAH 
Legal Services Corporalion of Alabama 
While, Georse B., Jr. 

FRANKLIN 
Porch, Jerry C. 

GENEVA 
Lee & Fleming 

HOUSTON 
Con,;1way1 J. Michael 
rarn,cr, Price & Stnith 
Johnston & Hinesley 
Legal Services Corporation or Al.ibam;:i 
Lewis, Brackin & Flowers 
RamsPy, 611xley & MrDciugle 

(as of Marci 
JACKSON 

Livingston, Porter & Paulk 

JEFFERSON 
Brewer, John 11. 
Cabaniss, Joh11sto111 Gardne,; Durrn,~ & 

O'Neal 
Campbell, John T. 
Chamblee & Hnrris 
Clary, J. Carter 
Clevl'!land & Cl0Vcl<111d 
Costcllo & Stoll 
Da1mky1 Mitth 
Dlnsrnorc, J. Wilson 
Dominick, Fletcher, Yeilding, Wood & 

Lloyd 
Ev.:ms, G. D;inlel 
Ganus, Gerald A. 
Hnmpe, Di 11.ircl & Fcrgu~on 
Ha~kell, Slaughler & Young 
Hollimiln, J.m1t!..\ A. 
James, Drayton N. 
Johnsut1, O.ivld Cromwell 
M.iynard, Cooper, Frh•rson & Cnle 
McGowen & McGowen 
Miles, Howard M. 
Moncus, J;ime$ R., Jr. 
Pate, Lewis & Lloyd 
Pickard, Fred 
Pope & N.ill<?r 
Reeves & Still 
Rllchcy & Ritchey 
Ritchie & Rediker 
Scillici, Matt 
Smith, Hynds, $locker, Lowther & 

Henderson 
S1ew11rt, Julia Smeds 
Sto111c?1 Pa1to11, Kierce & Kli1cald 
Stuckcm~chnclder, Ted 
Tlplcr, Steven D. 
1lµplns, Mnrk Elliotr 
Trucks & Trucks 
Wallace, Brooke & 13yer~ 
WPrlhE!imer, McCord, 1,uld & Hoffman 
WIii iams, lallaferro & Lc<.lbctLer· 
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Participating in IOLTA 
15, 1988) 

LAUDERDALE 
Gonce, Young & Westbrook 
l.l•gal Services CorporJtlon or Al.1bama 
M<>r row, J<>hn O., Ir, 
Pock, 1111roln C. 
lilt,w~on, Curtl~ 

LEE 
C,,mp, M. Joanne 
SJJ('il' & fP.aguf' 
Thr,1sh, )ilmP.$ I{. 
Whlt1obey1 Ray & lipton 

LIMESTONE 
Sherrill & Biltt~ 

MACON 
Bulls, Albert CIMcncc, 111 

MADISON 
BNry, AblPS, Tatum, I IUle & Boxtcr 
Br,1dlf'Y, Arant, Ro~" & White 
ford, C,1ldwt!II, I orrl & Payne 
Groen, John W., Ill 
Kins, Charles C. 
L.Jmmonb, Bell & S11ccd 
Lanier, Shaver & Herring 
l.eo & As~ociatcs 
McDonald, Thom;i\ I'), 

Parson\ & Eberhardt 
f'oltt>r1 Ernest I .. 
S111llh & Waldrop 
S,nlth, Gaines, G,1lnc~ & S<1bc1tlnl 
5uthorlln, Jerrilel.' P 
Uhril,i, Munger & I toward 
Wllllmm, George K. 

MAR ION 
Isom, )ilckie O. 
Vln\On , Guyton & Wood 

MARSHALL 
Jone~. David Lee 
Wurnes & Roadruck 

MOB ILE 
Allclor, Gary P. 
Bradlf'Y, Marc E. 
Burn\ Peter F. 
Caddell, Henry H. 
Crosby, Saad & BN'bf' 

Darby & Danner 
Deas. Thoma~ A. 
Doyle, Thoma~ P. 
Edington, Robert S. 
Engel, Walsh & Loghby 
r lynn & I IUl'Y 
friedl,1ndN & Dunning 
Furman, John 
Grothky & Mitchell 
Hill & 11111 
KulJkow~kl, Joseph O. 
Legal Service~ Corporatio,, of Al.ibama 
Loveles~ & B,mks 
Mantiply, Milry Beth 
McDonough & Broome 
Mill~, Jn111<>~ D~wid 
Moore /1., Downing 
Moorc•,mhh, John T. 
Pittman, Craig S. 
Shields, Rld1.1rd E. 
Silver, Volt & Inge 
Stein & 13rew~ior 
Street, Charles S. 
Taylor, Rlch.ird H. 
Tyson & r~on 

MONTGOMERY 
Ar1dor~on, W.,lter Mn1k, Ill 
Balske & Van Almen 
Benkwlth & I leard 
Bl,mc.hilrd, William R. 
C;impbC"II, Matvln H. 
Caprll, I lowMd, Knabe & Cobbs 
Diamond, Som I. 
Les.:il SorvlcC's Corpor'Jilon of Al,1bo1mr1 
M,1ndell & Boyd 
Ma\sl'Y, Me.ins & Thom.is 
Mclnhh. Bright & ChJnblcss 
McPher ~on, Vam:ellil PC'M 
Parker & l)rantley 
Parkor & Kotr,uc 

MORGAN 
Dillard, J. Tilden 
LaV('nder, We!>lcy M . 
Len11, Nelson, Whltmlfc & I lou~ll 

McBride, C«1lvln 
Propst, Joseph W.1 Ill 
Roby, Norm,,n 
Torry, Mlch,wl r:. 

PERRY 
Barnes, )Jrtw~ M., Jr. 

PIKE 
Calhoun, W.11k,m, & Clowe:.'r 
M.igee, Timothy J. 

RUSSELL 
Phillips & hJ11ciC"rbu1k 

SHELBY 
Joiner, J. Mlcharl 
Lagman, MLBrayer & Fuhm1el~1c1 
Mcdaris, John C. 
Morton, Wade 11., Jr. 
Wr1llace, Ell is, I lead & fow 1cr 

SUMTER 
U1xhurch & Upchurch 

TALlAPOOSA 
Addi r, Charles R., J1. 

TUSCALOOSA 
Ac:J.im~, Donold K. 
Baxter & Wilson 
Dbhuck, LaCo~k' & Black 
DrJkc, KnowlC!t & Pierce 
Grny, F~py & Nc11lcs 
HJwkins, I lonk 
Hubbard, Wllld1op, Reynolds, Davis & 

Mcilwain 
Law School Clinic,11 Program 
Mt.Elvy & I ord 
Phelps, Owen,, Jenkins, Glb~on & 

Fowler 
Prince, McGuire & CooglN 
Smith1 James D. 
Smith, Reginald W. 
Williams. Wlllloms, Wllll,um & 

Willl,m1s 
Wooldrid1o1c, Wooldridge & lv\Jlonc 

WALKER 
Robinson & Nebon 
Wlbon & King 

WASHINGTON 
Turner, Ondcrrlonk & Kimbrough 8 
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Honor Roll of Financial Institutions 
The Alabama Law Found..11io11, Ilic. .• in

nouncP5 that the following financlol In· 
stitulinns r1re panicir,ating in the IOLTA 
program. The foundation th;mk~ these in· 
slltutlon~ for thclr particlp,Hio,,. 

Alnbnm;, Federal Savings & Loan 
Association 

Altus Bnnk 
AmSoulh B.ink 
B,mk of Dadovllla 
Bank of Moblll! 
Cetitral Barik of the South 
Colonial Bank 
Co111rnercial Bank of Ozark 
Covington County Bank 
Farmers & Merch;int~ 13ank, LaFayette 
rirst Alabamil Bank 
Flt!.t American Bank, Deciltur 
First Ari1erlcan 8.111k of Pelham 
First AmerlcJn Federal Savln8~ & 

Loan, Hur1t.svlllc 
First Bank of Baldwin County 
Flr5t Commerciol B1lllk, Bitmlnghatn 
First Community Bank, Chatom 

(as of March 15, 1988) 

Firs! Federal Saving!. & Loan of 
Bessemer 

Fir~, redNal S;ivings & Loan or Russell 
County 

First Feder.ii Saving~ Bank, Dcc<JtLrr 
First Nation.:il Bank, Ashland 
First National Bank, Brewton 
First Nalionril Bilnk of Atmore 
rirst National a,mk of Columbiann 
Fir.a N..itional Bank of f!lorenrn 
f'lr~L Nc1tlonc1I Hank or I lamllton 
First National Bank of la~per 
First Nalional Bank or Tu~kaioos<1 
First National B,mk of Union Springs 
Firs! Stole Bank o( Bibb County 
First swre Bank of Tuscolooso 
Jacobs l3nnk, Scottsboro 
National B11nk of Cornmcrcc, 

Birmingham 
P<iopl!!., B,mk & Trust, Selma 
Pike County Bank 
Southl,111cJ B.ink of Dotha11 
SouthTrust Bt1nk of Al.ibarm1 
SouthTrust Hank of Baldwin County 

DEADLINE! 

SouthTrust Bank of Ci!lhoun Ctiunty 
Soutliliu st Bank of Dothan 
SouthTrust Bank of Etowah County 
SouthTrust Bank of Humsvllle 
SouthTrust Bank, Lee County 
SouthTru~, Bonk of MobllP 
SouthTrust B,mk of Monti,:omery 
SouthTrust B;ink of Ozmk 
SouthTrust llank of the Qu,1d Cities 
South1tust llank of l\.rsc:aloosa County 
Swcu1 Wator Stc.1lCJ B.1r1k 
The Arnt!ric:an Bank, r.erwva 
The Bank of Talla!t>eo 
The Choctaw Bank of Butler 
The Citizens Bank, Enturprbe 
The Citizens Bank or V.illey Head 
The First Bank of Grove Hill 
The People~ $nnk, E.i~t 1i1llossee 
The Peoples Bank & Trust, Greenville 
The Perry County Bank 
Tuskegee federal Savings & Lmrn 

Assoclarion 
Union Bank & T1u~1 Conwdny 
Uniled Security Bank, Butler • 

Get in your committee preference forms before June 1 
to serve on the committee of your choice. 
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Gary C, Huckaby, President-elect 
P.O. Box 671 

Montgomery, Alabama 36101 
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Young Lawyers' 
Section 

Seminar on the Gulf 

M 11y 20 through 21, 1986, 
the .i11nu,1I Alab11m;i State 
Bar's Young L.iwyers' Sem

inar-on-the-Gulf will be held ;it 

Sande~11n, Florida. The comrninec, 
c.hr1ired by Sid J,1<.k~on ,ind PreJ.ton 
Uoll, has an out~tanding progrnm for 
thl~ wuckerid. You (llreacly shou ld 
hnvc received brochure~ regarding 
1he seminar, .ind I hope you make 
pl,1n~ to Jllc11d . Semin<lf tnpics in• 
dude practice under the Alr1bam.i Ad· 
mlni~trntive Proccdurt."-Act, a Judicial 
view of lawyer~. the role of corporate 
lOUti&el, the use o( demonstrntlvo evi
dence c1nc;l tht! handlhig of DUI ca~ru.. 
On tho social ilgandil, Cornrnon
wc.:ilth Lc1ncl Title of Mobllc Is the 
spon~or of a golf tournamt>nt Friday 
aftt>rnoon, and the Birmingham firm 
of Pittman, Hook ~, M.ir,h & Dutton 
1~ the host of the Friday cvcmlng ~od;i l 
hour. The Friday night party <lgaln fec1-
turcs the all- l;iwyN h,rncl, "The Soul 
Practitioner!>." Saturd,ty ilf tcrnoon, 
Foshee & Turner Court Reporters arc 
providing rcfr~hmcn ts on the beach, 
mid Emond & Vint.~ b ho~tlng a socinl 
hour th11t evening, 

ABA Affiliat e Ou tr each meeting 
M.ty 12 lhroush 14, lhC Arlil!rlcan 

8.1r A~~odation-Young L;iwycrs' Divi
~lon will hold Its spring AOP Leadcr
~hip Skills Conicrcncc ,111 lllton Head 
1,land, South Carolln,1. Your YLS will 

//w Alob,111rn Lawyer 

send ~cwr,,1 reprewr\l11tiws to con
~ldt•r ~u,h topic.\ as how to obtain em
ployer ~uµport for public ~crvice/pro 
bono work, providing legal .,~,i~t,1ncc 
to victim~ o( naturnl d !MJ~tt·r.,, delivery 
of legal ,ervlces 10 lhL' clrlerly and 
lcadcmhlp skills for new b.ir lc.irler~. 
We bc•lieve pJrt!cip..itlon In programs 
like this ;ire extremely bencficl.il to 
the ,ontlnued success of your YLS. 

Youth Judicial Program 
Once JgJin, I mu~t mention the 

outst.indlng job pcrfornwcl l'ftrh year 
by Keith Norman o( Montgomery 
handling the Youth Jucllcl,11 f'roKrnrn. 
At 1hi5 time, I also extcnu th,inb ro 
the following young lawyt'.'rb who co
ordln,lled the progr.,m~ in tht!lr clti1t~: 

Trip Walton - Auburn 
Percy Badharn-B1rmin1Jham 
Lynn Schu13pert-Oe,,1tur 
Rober r 8dugh-Duci1tur 
Lcxn Dowllng- Doth.111 
~mnk Pott~- Flor'cncc 
C1Jlla Collins - Mo bi le 
Ch,,rlie Ander~on Montgomery 
J.ikc Walker-Opelika 
Loub Colley-Prnttvllle 
Joel WIiiiams -T roy 

Bar admi ssion s ceremony 
On M,1y I 6, the YLS hoMi. :mother 

b.tr admissions cc:rcrr1ony, ofndally 
lndu<.tlng into our meml,or)hlp tho~e 
lnd1vidu,1ls who have taken ,incl 

Charles R. Mixon, Jr. 
YLS President 

pas~ccf tho bar examination ,1dminis• 
lercd In ~obruary of thl~ ycor. L,utril 
Crum of Montgomery once ..igJln has 
clone ,1n out~t11nding job on t•,, s pro
gr .irn, arid we are pleased to have cl!. 

our main , 1:>eak<'r (or the day M.iJor 
GcnC'r,11 Robart w. Norris, n<'W gen
eral counsel of the Alabam,1 State B.ir. 

New local sectio ns 
Wnrren I aird of J<1~p1.!1 ha, orgJ· 

nllecl the West Centr.il Al,1b,tmi1 
Young I ,,wyers' Association, com
prlwd of young lawyers 11, CullmJn, 
Faycuc, M,1rlon, Walker nnd Wfn~ton 
countlc~. The initial organl1..itlonill 
mcotlng WJ!t held February 12, 1988. 
In .:iddlti<m to informal luncheon 
met>llngs, the group will h.ivr ;in out
mg at Smith Lake June 3. Cfforts are 
undrrw,JY to afnliate thli. loc.il '14.'Ction 
with th<' ABA•Yt D. The olnu~r~ of the 
assotlallun ilm: 

Preside,,,: WnrHm I ,1lrd, 
Jasper 

Vic t .. jlrt'~ident: Kim Ch,,nl'y, 
CullmJn 

5<.'Crl'tary/trea~urer Marg,111•1 t.>c1bb\, 
las per 
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Also, Kobcrt Baugh of Decatur Is pre
paring lo ufnclally affiliate the Dec,,1ur 
Youns Lawyers with the ABA-YLD. We are 
hopeful that additional local sections will 
be creilted or re11ctlva1ed within the com
ing months. 

Annual bar convention 

The 1988 Alobnma State Bar Annual 
Meeting wi ll be held In 8irminghr1m July 
21·23. Under the lendershlp of StP.ve 
Rowe, the YLS agilin is the ~ron sCJr of the 
"Upd ate '88" )lemlnar lo be held In con
junction with 11~ conwntlon, .ind we en· 
cour,1gl! all lawyl!r~ throughout 1hc slate 
to att(rnd. Addition.illy, Stove Shaw, a YLS 
Executive Comrnlttco member a,1d presi
dent o( the Birmingham Young Lawyers' 
Section, is working hard on the YLS p;ir
ty to be held Th~1rsdt1y evening 111 the 
Birmingham B0t11nical C.irdens. 

During the bar convention, Gunter 
Guy, YLS president-elect, will nsslune the 
presidency, I know Gur11er would appre
ciate hearin~ from anyont.i who b 111-

tl!restecJ in working with the YLS. If you 
would like to bocomo actlvo, contact him 
.it P.O. Box 307, Mo111gorncry, Alabama 
36101, or phone (205) 264-8118. • 

Chemical Abuse 
Knows No 

Barriers ... 
(including the b.;1r) 

Confidential help 
from fellow 

professionals is a 
phone call away 

1-800-237-5828 

Alabama Bar Directory 

The 1987-88 direc tory contains current addresses and telephone numbers of bar members, and state and federal 
courts; s111tc bar commiuccs, policies and procedures; the Code of Profession11J Responsibility; and sections of the 
j udielal. cxecurivc and lcgislntivc branches of govcmmcnl , 

Name(person, am organization) _ ____________________ ______ _ 

Add res~---------------------------- --------

Telephone#( >------ ------------ - - --------- -
Number of directories wanted ($15 each; includes postage) __ ____________ ____ _ 

Toui l onclost:d (must accompany order) $ ___________________ _____ _ 

Please make ohcck payable to: The Alabama Bar D1n><.1ory uncl mail to: 
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Alabama Stat~ Bar 
P.O . Box. 4156 

Montgomery, AL 36101 
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NOTICE 
Alabama State Bar Membership 

Change Of Address: 

Due to changes In the statute governing election of bar commissioners, we now are required to use members' 
off ice addresses, unless none is available or n member is prohibited from receiving state bar mall at the 
office. Additionally , the Alabama Bar Directory is compiled from our malling 11st, and it· Is important to 
use business addresses for that reason. 

Please make sure that your business address is listed on our records when making any change of itddress 
and that we are notified IMMEDI ATELY of ilny change in address or telephone number. 

(Circle One) 
Mr. Mi ss 
Mrs. Ms. 
Hon. Other: ___ _ 

Member Identification 
(Social Security) Number 

Full Name:------- ----- ------------------~ 

Businco;s Phone Number ( Race: Sex: 

Firm or Organization: 

Blrthdote:. ___ _ Year of Admission: -----------

Office Mailing Address 

City: County; State: __ Zip Code: ___ _ 

Office Street Address Of different) 

City: County: State: __ Zip Code: ___ _ 
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Memorials 

Oan Portis Barber- Birmingham 
Admltterl: 1928 
Died: February 22, l9 fll'l 

Edward Ward Ooswell- Cc_ncva 
Admitted: 1947 
Died: Dcccn1bor 4, 1987 

WaJler McQueen Cook, Sr.- Mobile 
Admitted: HM8 
Died: Febru11ry 18, 1988 

James Alvia Cruen, Sr.- Birmingham 
AdmiUud: 1949 
Died: February 29, '1988 

James William Harris- Tuscaloosa 
Admilted: 1950 
Died: November 181 1987 

Benjamin Hl!ustis l<ilborn- Mobile 
Admitmd: 1954 
Died: February 28, 1988 

These notices are published lmmedl· 
awly after reports of death are received. 
Biographical Informat ion not appear l,,g 
in this Issue wlll bi: published ot a later 
dote If Information is a<;c:t;?sSible. We ask 
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Roben Luther lngnlls- Montgomery 
Admilled: 1934 
Died: March 1, 1988 

Manuel Levine-B irmingham 
Aclmltlt:!d: 193& 
Dled: January 31, 19B8 

James Lillie Mny1 Jr.- Mobile 
Admitted: 1938 
Died: March 12, 1988 

John Frank Russell- Homosassa Springs, 
Florida 

Admitted: 1972 
Died: Fl'!bruary 18, 1988 

Henry Valentine Salemi- Birmingham 
Admitted: 1948 
Died: Februory 22, 1988 

George Earl Trawick-Ar iton 
Admitted: 1946 
Died: St!ptcmber 3, 1987 

William Robert Windsor, Jr.- Augusta, 
Maine 

Admitted: 1984 
Died: Jonu.iry 7, 1988 

you to promptly report the death o( an 
Alabama attorney to the Alabama State 
Bar, and we would appreciate your imls· 
lance In providin s biogr11phical lnfonna· 
tion ror The Alabama Lawyer. 

AHNER IHI EY POWEii , JR. 

Abner Riley Powell, Jr., a great lawyer, 
the son of a great lawyer and the father 
of a great l.iwyer, died in Andalusia, Ala
bama, October :w, 1ga7. 

"Big Ab" graduated In January 1937 
from the University o( Alabama School 
o( Law at Jge 201 the youngest gradume 
In ~1e school'5 history, tind practiced low 
in Andalusia from that time until his 
death, except for two years active duty 
with the Navy durin1:1 WJrld War II. 

During his c;areer, Ab served as bar 
commissioner from his Jucticlal circuit, 
director of the Alabama DoJcnsc Lawyers 
Association and member of the Federa• 
!Ion o( lnsumnce Counselors. He served 
as president of the Covington County Bar 
Association, was a member or the Amer
lo,n Bar AsH1clc1tion and served a~ a 
de legate to the Democratic: National 
Corwenrio11 in 1972. He wr1s a ll1elo,1g 
member 01 the First Baptist Church 01 An
d.ilusla, where he taught the Jdult men's 
class for 15 ye;irs. 

He is survived by his wife, Jean PoWell, 
01 Andalusia; a daughter, Patricia Powell 
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Cas~ady, of Ewrlimen, Alabama, who 
won the 1987 Prc~ldenHal Award for PX

cellenco in mathcmJlltJI IC'.ichlngi a 
daughter; AMelle Powell Couor; of 
Decatur, Georglil, who Is i'I country 
musk songwrit<1r ,1ncl entertainer; nnd a 
!On, Abner R. 111 iltle Ab'' Powell, Ill, a 
practicing l.iwyN In Andalusia. 

Ab'~ father wc1i, one of tho 1op rri,,l l;iw. 
yers In south Alab.irna for mJny year~; Ab 
;incl his son have added to this, so lh.Jt 
the nilme ·~b Powcll" has become !>yn
onymous with solllh Alabama court· 
rooms. 

In Im youn14cr yo.ir!t, hv w,H nn out
standing golfc,r Mel n~herman, b1Jt more 
than anything ho cnloyod lho company 
of other lawycrb, whuthtlr I 11 or out of 
court. 

The only thing th,11 oppct1rcd 10 rival 
his IOVI' of 1he low w,1s hb dedic:irlon :ind 
con~tant auonllon to hi\ wife, Jean. Sinco 
lhcir m,1rrl1111e In ~chool day,;, II was di( 
nc:uh 10 find one 011thldc> the prewnce of 
rhe other. 

Ab w.1~ c1n ou1,1.tndln14 lawyer In the 
courtroom no mJitOr the typo taw, but 
he was at his best (even though It brought 
him le>ss money) in the defon~c of crlm· 
lnal cases. Thi~ writer believes that he 
gainPd more .icqu1tt,1ls of di((icuh crim• 
inal ca\eS th;;in ,1ny lnwyer in 1h1s ~,ate. 
This was e~peci.1lly true In hi., younger 
trial days. 

The writer fir~t knl'W Ab ,md Jc,1n 1n 
college. He wa~ ,l 8ood friend, ;ind I mis~ 
him. 

- Frank J. Tipler, Ir,, AndJlush1 

- -

J1\ML~ L. Mi\ Y. IR. 
---

James L. May, Jr., .i mcmb<!r of thl.' 
American Bar Association, Alabamr1 
State B;ir and Mobile Bar Assoclc1tion 
died In Mobile March 12, 1988, less than 
" wock prior to the monthly nwetinfl at 
which he wa~ to haw been honored for 
having pr.icliced law In Mobi le for 50 
yen,s. 

Affectionately known J S Jimmy by hii. 
countless friends, he was born In Mobil(.! 
April 8, 1914, and received his law degree 
In 1938 from the University o{ Al.1bam,1 
School of Law, ,;1f1er having received a B.S. 
In commerce and buslne~~ :idmlni~tra
tlo11 Jl Alabc1ma In 1937. I le served his 
fraternity, Pl Kappa Phi, as nr11icm11l 
chancellor. At the time of hi$ death, he 
was 110{ counsel" 10 Johnstone, Ad,1m~. 
Bailey, Gordon and Harris, following 
many years as c1 partner in Johnbtonc, 
Adam~. May, Howard r1nd Hill ,1nd it~ 
pn.,dece~sor firms. 

During World War II he served in mil, 
ltaty lntclli8ence and became , peci,11 
agent in charge of the counter-intelli
gence corps In Casablanca, North Afric,1. 

A leader in Mobile's legal, church, 
~chool, civic and social circles, Jimmy 
M11y g;we liberally o( his time and talents 

Please Help Us! 

to a wide !lpectrum or good cau~es, r1s 
evidenced by the fr1c1 he '>erved a~ presi
cfon1 of the• Mobile Bar Assuciation, the 
Clvitdn Club, the Athcl~tan Club, Good
wlll lnduhtri~. Junior Ch.imb<!r of Com
merce and Mardi Gras societies, as well 
a!t a stewnrd in his church and a director 
of m.any organinlllons, and o ( one o( 

Mobile', l,1r1:1e~t indu~trles. He wa~ an 
,.1Vrd hunwr, O\ht>rman ,1nd golfer. 

Prlm.irlly a defense attorney, he had 
the respect of the plalnrlif~' bar as well, 
and was con)ldered by m,111y .1s the best 
In Mobile in his ability to bring the op
po~lng sides Into ,1grcement on settle
ments. 

Whlll' ht• will ht> rt!member~d ilh a 
lc.ider In rn11,w aspect~ of li fe In Mobile, 
h(• wl 11 be remcmb1,ir11d pri11cipally as a 
frloncJ who seemed .is h,1ppy to i,peak to 
the Jnnltor .,s to tho company president, 
,rnd J S one who hod the happy faculty 
of making those he spoke to or visited 
with feel better than they fell before they 
qw him. 

I It> I\ survi~ d by his wife Pat; his son, 
Jame~ L. May, 111, both of Mobile; hh 
d,1ughwr, P,mida Sayre of Marlcma, 
GcorglJ; gr,indchlldrcn; ..ind othot rcla
tl\lCS. • 

We hove ,,o way of knowing when one or our membership is deceased unless we arc noli(lcd. Do ,10 1 wa11 
for someone else to do it; If you know of the death of one of our members, please le1 us know. 

Memorial information must be in writing with name, return address and telephone number. 
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Key Legislative Issues 

by Wendell Mitchell 
Lcgi lative Co~nsel 
Al.ibama State Bar 

The Alt1b,1m,1 Lllgi,lature ha!> Pnt<>rod 
tho n11al d..i'f!, o( the 1988 regular ~esslo111 

.ind there aro !>Ovcral bi 11) pending of l11-
1oros1 10 1hc legal profosslM . 

Outlined belov,, ilre the mo5l lmpc,rtilnt 
of thuc;c bills. lhi, listing includv.r. lnfor
m,1t1on <1bou1 cha stalus of lhi! leghlallon, 
J !> wtill .i~ d brief !>ynop~ls, the bill num
bers and 1hc primary sponsors. 

S. 256 by Sen. deGr,1ffcnricd .ind Sen. 
M.1nlcy and H. 654 by Rep. Carolhcrs-
1 hcse bills es1abllsh the "The Aloha mo 
Lcgnl Services Uoblllty Ac1." Among 
other things, they would reduce th~ stat· 
UlC or !imitations (or lawyers, estnblbh 
thr slilncl;ird'l of c;1ro applic:ablt! 10 c1 legt1I 
service' provider In a legal service llablllty 
.Ktion and rt1quire that the µl.ilntlff ~h.111 
h.ivo the burdL>tl of proof that the legal 
)Crvlcc provldc1 violated the applic,1blc 
)1.indt11d of cnre. Both bills are in a po51· 
tlon to pass. The Senate bill is pending 
(or fln,11 p11~s;igl1 on the Hou,;e,, calenclilr, 

H. 114 by Rep. Campbell JIHI s. 131 
by Sen. Manley-These bills would rf'Vlse 
the law on red!'mption of reol e~rau•. This 
acl npplles only to mortgages forcclobcd 
on or ,1fler the effective date or the .ic:l, 
Jam1,1ry 1, 19a9. 1 he I.JIil further ropc,1ls 
Alabama Codl' sec. 6-5-230 throush 
6·5-246. Thl· I lou~e version passed thl· 
lowN chamber and is our o( commlne<> 
in the Senate, awaiting final pa,;sage. 
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H. 116 by Rep. Campbell and S. 130 
by Sen. Manley-These bill~ ,~be 1he 
l.:iw on powers contained In mortg,)gcs 
o n rP11I p,; llllP , Thi~ .:icl applic'i only 10 
mortg,igc~ execlJted on or .:ifu.>r the effec
tive date of the act, )ilnUMy 1, 1989. The 
I louse bill ha) passed and b 1wndint4 In 
the Sonata for final p,lss.igc. 

H. 338 by Rep. 13ox and S. 116 by Sen. 
deCrnffenried- The,;f' bill,; further revisl-' 
lhC' guardianship law!> by amending thr 
Al,1bama Uniform GuJrcli.inship and Pro
tective Proceeding• Act (,,ct no. 87-590) 
passed by the Alabama Legislature las1 
,;es~lon. The scnJlt' vcr~lon passed ,,nd 
i, out of committrc in the Hou~e, awnil
ing flnnl passage. 

H. 323 by Rep. Hellln ~cr .111d S. 252 
by Sen. Hilliard -These bills ,1mu11d the 
Alab.Jmo Trudemork Act to 1ntlude th!! 
n•gistrnblllty o( buslne~s 1raclo nomcs, 
1hercby creating ,m '1'1.ibama Trademark 
,md frade Name Nt:' It furtlwr provide~ 
(or tran~ltion prcwic;lons for <>xl,ling 1r11('1P.-
11wks and an effective d11tl' of Janu:iry I, 
1989. The Scnalt! wr..lon b ..iwt11l111g fin,11 
passage in tho Hou)e of Reµrc~cntatlvt1s. 

11. 470 by Rep. Cosby, et al.-Thl!, bill 
<1mo11cls sec. 40-6-3 .l11d 40-G-4 to pro
vide a surviving spouse benefit. This bil l 
h out of committee ,ind pondlns on the 
House calendar. 

H. 118 by Rep. C.1mpbell and S. 139 
by Sen. Manley-These bills i!dopt and 
mtorporatc into the Code of Alitb.1m.i 
tho gl!neral and permanent l,1wc; of 1hr 

state enacted duri11g the 1987 rcgul.ir !>eS

slon or the leghlature. The Senc11e ver
sion p,wil>d and 1, pl'ndlng In the House 
Judiciary Commiuec. 

S. 33 by Sen. Cabaniss-T hi~ bill, 
known .is the AIJl)Jmo Uniform Arbitra· 
lion Ac1, establlshr~ uniform ,)l'bltrmion 
procedures In AlobJmn. It repeals sec. 
6-6·1 through &-&,16 of the Code of Ala
bama relaiing to arhhrntfon. The bill Wil5 
substituted In the Sunalc Judldary Com
mittee with .i version c.1ppr0VL'CI by the 
board or bar commi,sioners. The spon
so, has ag1cC'd to pu)h for p.is)agc or 1h<! 
substitute bill. It presently b ponding on 
the Senmc calcnd.-ir. 

H. 538 by Rep. Haynes and S. 363 by 
Sen. Hohnes-'l'hesc bi lls Increase the 
~mall claims court jurisdiction to $2,500. 
Both bilb are ou1 of committee and 
µt:!ndlnK on theh respective calendars. 
The boa,d of comml5sloner~ took a posi· 
lion in opposition to this proposed 
legislation. 

H. 710 by Rep. Hett inger-T his bill 
provide~ for appointment, reimburse
ment and payment of altornc.y; In c11pi1-al 
c:ai.es. ihb propoK'Cl lc•i<l~lallon b a v;ork 
produci of former G<N, Brewer's Action 
Gro~,p on l'o~H;o,wfcll<>n Appe3ls. The 
bi ll Is pending in 1hc house Judiciary 
Committee. 

ThP last day o( thl~ regular legislatfvc 
se.~5ion wlll be Mond,1y, M,,y 16. Unless 
1he budget problem, ,,re re\olved, a 
~pedal ~1Mion of thl" L<•gl5ltllure 1s iln• 
llcipated. • 
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Classified Notices 
llATli. Mm,.. ...... ..,,1,.,,.. """"'""""""'""".._, .,..,,. .. ,. ... .-r 
hl,li.ftJJt v..--hid• •ft' lf4 th, NW\HW,fl.tlff l.t!(t UIM, ('\.'ll lltllfl!P J'" ,u, ~ lf'lt.._tf P'f 
,,.tet"", w.wt1 "4on,~,l•,._J I\ Jlf4 lnlofltttnnfl )O~vt lo1o J YI JIN llld.. 
dt!Ulllt.t1 "'""' Cltnlhr:t *-'"l'Y "'"" ,~oM'm ITknl b,,; ~•1"""1 ,N.t,_u,dt"" lo th, 
foll0w1111 ~blt\hhtlll \ii. IM'lftufr 

h1ly 1111 I•«<• Ot.odll .. M"\ II 
~,., '6ft ......... n •• ,111110 July iq 
N1,v ftn ,..... Clff~lloo On II 

Nv tW~tlflnu t'~tto,10," wm ll tt 1111"1" -..1nrl ( l11~-lt1C'lt, ,,ri,, ,.,,ct fHl\llllt·nL nladi, 
11111 IJ) r~ ,\t.-ham,1 t ff\~) 'f"t 10 \l.it,.11».1 '°''""''' Clln•Hw,h,, ..A, M11r.1(11n·I I 1h •"',·, 
110 ti... 415(>, Munt,1(>1110,y, Al 11,101 

FOR SALE 

FOR SALE: USED LAW BOOKS Ala• 
b,"11d Rcports/Appell;ito Repo, ts, Ala• 
bo1w1 Code, Sou1horn 1{1•portt1r 1st & 2d, 
Southern Digest ,ind more. $AVE 
10·60% We buy, ,ul l & tr.ido. LAW 
BOOK EXCHANGE (800) 325·6012 P.O. 
Box 24990, Jacksonville, Florldil 32241· 
4990. 

FOR SALE: L.-indtech 8& R1•,1I fat;itp Se1-
!IPrnPnl Sy~lcrn DcsfgnccJ for IBM, PC, 
x·1, Ali & PS/2 Comploic L, do:;lng 
within 20 mlnutC!i, PH'f)dlC~ I IUD 
r.1g<'~ 1 ,1ncJ 2, Buyers Jnd Selle" Clos
I 113 St,,ternents, <111 Dfsb1m,cmenl 
Stiltcnicnts and Ch1•ckq. Reg. Z AJ'>Rs 
,1nd Amort,..:.ition Schrdulr ~. PRO· 
GRAM FEATURES: lnlPB1t1ted Word 
Processor allow~ prnp.iri'ltlon of Cnm
mllmcn1s, Policies, NOW>, AfncJavlt~ & 
otherR. Form\ Gf'ncr.itor for prcp,rnng 
rNMI\ , VA, I-HA and other prc-prlntad 
form,. Complete E<,('row Au ounllng for 
up to 15 bank account,, Cros,;.1cfere11cl! 
\ystc•m permit) ~u to look up closfng 
nlr5 23 dl(fercnl way~. l·ull r('portlng 
C'.:,pobilrty. Au10111a!lc,1lly pror.iteq ,ind 
<",1lc11l,1tos closfrig figurt•~. I his Is the 
nr,t fC'ill CSlJtC nurnl)Cf•\.IUlll lwr avail
,11)ic. $1,295 Complete. SATISrtED CUS
IOMLRS COAST TO COAST. Bell D,1tJ 
S~ tem~, 303 Guaranty Building, 120 
S. Olive Avenue, West P.1lm Beach, 
Florida 33401, (305) 833·0454. 

FOR SALE: 1sl series of 1hc R<•gional Re
porter,; Northeast, l'aclrlc ,111tl South
WO!il. l(1w price. Cati Lorie fold at (205) 
252-4500 or write lo 8rdclley, ArJnt, 
Rose & White, 1400 P,uk Pl.ice Tow11r, 
Birmingham, Alabama 35203. 

FOR SALE: Cl'T WORO PROCESSING 
~QUIPMENT: Mndt•I 8000 Cun~ol(.?
$ 1,000: Model ans Com,ole $1,500; 
Motlcl Pho~nii. Ir, Con\ole - $2,500; 
SRS45 I lard Dbk- $2,'iOO; Rot(lry IV 
PrlnrN with Pir fctodcr- $350. All 
equlpmC'n1 come~ with ,oflw,11'1!, dl~k~, 
manual~. etc. All equipment under cur-

Tl,u A/,1h,1ma LJwye, 

re111 CPT s<!rvlcc con1rc1c.1. Call (205) 
870-0663 days. 

FOR SALE: Alabama Specific Softw,uc 
on computt.•r dl~k. Now ~v.,llable in 1he 
(ollowfng Meas o( rhv l,1w: Civil Pro
cedurt,, Cl'lmfnat Pr(.?-Trml Motions, In· 
terrog;,torics, Corpor.itlon~. DUh. Pro
h,,tf' Forms. Available in WordStar 
WordPC'rfert, Displ,,yWritc 2&3, Wc3ng 
P.C., MultiMa1e and other word procc!t
sor!t upon request Av.1ilable in 5 ~ 
0500 Jnd Jl,S disk form,,1~. Inquiries 
wclcon1cd. Vl~a/MC i.1Ccc•p1<'d, I aw. 
Tech, P.O. Oox 59903, Birmingham, 
Alal)11mn 3S259. 

FOR SALE: IBM Selcu rlc 11- $400 
(gmat condition ). Best offer: L.1..:ur 128 
com1,uter; pnn1er (Apple thermal tr,ws
lcr); IBM typL-wrirer; lhw<' ('l) Apple II 
E disk drives; one (1) Appl11 Ill CRT; one 
(1) Apple II CR i; 1WO (2) Appl!' 11 E com
J1UlC'1 S; 51111th Coron.i SCI 10 (1ypewrit• 
er); OllveHI l.exfkon 82 (typtiwriler). 
Contar t Je(frey E. Rowell, P.O. Box 
5921:10, Birminghilm, Al.1b.1ma 35259. 
Phone (20S) 933-7171. 

FOR RENT 

OFFICE SPACE FOR RENT/LEASE: Cori• 
vcnicill 10 downtown Birmin!lhilm/ 
Soutn~ltlc. u~e of law libr.iry; tell'
phonc, copier, furniture and ~('Crf'tary 
negotiable. Contilet Jeffrey E. Rowell, 
P.O. Box S9260, Blrmini;hilm, Alabama 
35259. Phone (205) 933~7171. 

FOK RENT: Orflcc Spoce
Bhmingh,un, South~ldo, 2,300 sq. f1, 
Bc.1u1f(ully decorated. Free pnrking, 
$8.95 per ~q. ft. Carpcll'd; draperie s. 
Phone (205) 939-1327. 

WANTED 

WANTED TO BUY: Alob,1111<1 Corlu, 
Al.1b.im,1 Dlg~sl, S0u1hern Isl c1nd 
Southwn 2nd in good concll1lo11 Jt rc.1-
so11Jble price. CONTACT Dwight M. 
felt, fr., 1907 PeJCh Orch;ircl Road, 
Hart ellc, Alab.ima 35640. Phone 
(205) 773-4609. 

POSITIONS OFFERED 

ATTORNEY JOBS-N 11tional ,rnd Fed· 
er.ii Lcg,11 Lrnployment Report: highly 
rcg.irdcd monthly d~t;il lcid lls1fng or 
hu11drc<l!, o( ,lllorney and l,tw-reloted 
jobs with U.S. Government, other r,ub
lic/prlvaic employer ... 1n W.1~hlnglon, 
D.C., throughout U.S., ,,nd ,,bro.id. 
$30- l monihs; $53- 6 monrh ... fed
eral Report , 1010 Vermont Ave., NW, 
lt40U·AB, W;ishington, D.C. 20005. 
(202) 393-3311. Visa/MC. 

OPPORTUNITIES IN ATLANTA: Nu
mNOU\ openings in Atl.1r1t.i In «111 i,raC'
tice are.i~ rm attorney .. ,1nd pJr.ilog.:il!.. 
C.mdid,11e~ mu 5t ha~ OtilSloJndtng ,1CJ
d<.'1llfC ,md profession;il cred~ntlals. All 
repllc!> k<'pl ,1rlctly conffdontial. Con
tact: Sus.111 l'cnny Cohen, C.ipltal City 
legal Placement, Suite 200, 133 Car• 
negie Way, Atlanta, Gcorgiil 30303 
(404) 52S·07l5. 

SERVICES 

EXPERT WITNESS ASSISTANCE and 
c,Ni !!vr1lua1lons In Medlcc1I OncoloAy 
(cancor) .,nd I lemoJtology (clhca~,i~ of 
blood). Fc1s1 scrvlc~. Able to ttilVl'I. Med· 
ic:al ~chool J!>!>l!.lan1 professor. Richard 
J. Lanham, M.D., Inc. 42 Forrer Rood, 
Dayton, Ohio 45419. Phone (513) 
294-31<,S .inytlme. 

UNETHICAL? 
20% to 300/o contingency 
contracts with medico·legal 
services, for medical experts• 
• ADA Formal Op1ruon no. 87-J>l t 1111 871 

JD·MD's contract offerings 
conform to all ABA and state 
rules. Fastest service! Lowest 
pr/cos! 

JD·MDir-Jc. 
MEDICAL EXPERTS 
800-225-JDMD 
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Classified Notices 
SERVICES ----

EXAMINA TION OF QUESTIONED 
D0cuh11,!nls: Handwriting, typewriting 
and rclawd oxaminations. lnterna· 
tlonally court-qu,1llfi<!d i!Xpl.!rt witness. 
Dlplomato, Amcrlcc1n Bt,ard nf Foren· 
sic Document Examiners. Member: 
Americ.in Sociery or QuC!.lloncd Docu
ment Examiners, the International 
As~m;lation for ldenllfl cation, the 
British Fc;,ren~lr Sriencr Society ;:ind the 
N.Hlonal Msociat lon or Crimin;,I 
Dofensa L,;JWyl,!rs. Red red Chier Docu
ment Examiner, USA Cl Laboratories. 
Hans Mayer Gidion, 218 Merrymont 
Drive, Augus1a, Georgia 30907 , (404) 
860-4267. 

LECAL RESEARCH tiELP: Experienced 
attorney, meniber of Alabama Stille Bar 

since 1977. AcCills to l;iw school and 
srnte lilw llbrarlc~. Wcstlaw avr1ilnble. 
Prompt cf end II nc service. $JS/hour. 
Sarah Kathryn Farnell, 112 Moore 
BulldlnK , Montgomery , A labama 
36 104, 2&2-7763. In Jefferson .ind 
Shelby counties, call free: 322-4419. 
No reprcscm.i1lu11 is m;rr/e about t/Jc 
quality of the legal ~ervice~ to be 
performed or the cxpert"lse of the law
yer performing such .~urvices, 

" 1099s" REAL ESTATE: Alc1bam;i 
owned and operated company. Repor
ting vin magnetic media; compllancl:! 
with IRS reglllat ons; perso11<1ilLod 
form:.; persom1I service. OCR Con, 
sultants, P.O. Box S9309, Birmingham, 
Alabama 3.52591 (205) 945·9263. 

URO LOGIST, FOR!:NSIC; experi
enced, board:., profo~~or, M.D., J.D., 
Contact Saul Boyarsky, P.O. Box 8109, 
4960 Audubon Avenue, SI, Loll is, Mis
souri 63110. Phone (314) 362-7340 
(Dept. of Surgery). 

MISCELLANEOUS 

Seeking contact with attorneys whose 
clle11ts have, wlthlr\ the pa~t nve ye.irs, 
made claims of any kind on Redmc1n 
Homes, Inc., fo1 selling J new mobile 
home anrl lnrnrrectly rer resenting 10 
the buyer the age of the mobile home. 
Contact C reg Ward , Suite 117, 
Johnson Bullding1 1 North Lanier Ave
nue, Lanett, Alc1b11ma 36863 or phone 
(205) 642-6006. 

• 

The State Of Alabama Judicial Department 
In The Supreme Court Of Alabama 

October 1, 1984 

184 

The I lonorablc William 11. Morrow, Gcr1ot..1I CC)un~cl for the AlabJrno Slllh: IJ,1r, h,1~ me~enwl 10 tht• Sup,enw Co1,1rt 11 reques1 for 
.1n lr1tllrptr·1~1lon of Di~C'lpllnory R11lt> 2·11 (A)(Z) of the Code of Pro(esslon1.1I Respnnsiblllty of the Al.iban,a State ,,ar as to whll lher 
on termlr'111fion or ,,n ,1110111ey,.cllen1 l'el.itlMship, a c;ourt-appointed attorney should upon request by an lntliJ,!ont crih1in,1 dcfl:'nd,1n1. 
return lb th~, defendant 1he COPY of 1he tran~c:ripl furnlsl,ecl a1 the 1:JXpense of the Stc11e pUr'IH.lanl 10 51.'.tl lon 12•22•197, Corh• 1915. 

It ls consldo~I and determined by the Court th.ii II i~ appl't>priatc for ,111 .,ttornuy in !hi~ ~ituotio1110 ,,.,11,rn tlw trnnscrlp110 lhC! dcfendi)nt. 

Torbe1t, C. J., Maddox, Fnulkne,, Jon!!s Shores, and ca,trnd~, )I., concur. I Almon, Embry, and Bently, JJ., not ,lnln!J, 

I, Ruhurt C. Esdulu, ,,s Clork uf tlw S11r>rumc Coull of Al.ib,11n,1, du hcr'l~l.fy: <.cu1l(y 1h,1t thc> foregoing ,~ , 1 (Lill, true nr,d correct c;opy 
or 1lw ln~trUt11(l11t(s) lw rC1Wlth ~('r out .,~ ~.11111• ,1pp<',1r,(~) of n:•crmt 111 snld Collll, 

Wltn11~~ my 11,md thi, 10th tlllY of o, ·1. 19tM. 

~~~ .,. __ .,___,.., . 
Cl~rk, S~1r,1e11\e Court pf Al,1b,1111A 

May 1988 



1f your brink merely dabbles in land 
111anagcn1ent1 you may find it lacks the 
abi1i ty to step back and sec Lhc bigger pic
ture. The real potential in timberland, 
fan,11:lnd, or nlincral deposits. 

But at An1South, we've been help· 
ing people in Alabama n1anage natural 

o 1988 AmSomh llnncorror,111on. 

resources profitably for generations. 
Al1d that's given us something 

that only con1es with experience. 
It's called perspecti vc. vVithout 

it, in fact, we 
couldn't see the _- . 
forest for the trees. fur Your Growing Needs. 

Mrmbcr FDIC, 
AmSouth IJAl\k. N.A. 



''OUr confidence in 
Westlaw research 

• 
IS enonnous. 

We've found s 

o etheday 
they were decidea:' 

. • - .. ... 

• .. • • 

Call or write for more information WE5TT Al A Tq, 
or to arrange for a free WESTLAW 1 ~VV 
demonstrauon in your ofTicc. ~st Publlshlng co111pany 

I 800-328-0109 
JOHN L DAVIS, J.D. MICHAEL D. GOODSON (1\<lN 612/688 J6!;4) 
PO Box 36386 P.O Box 17334 PO Bo . .__,c.,,. 
flt,~,.~ 35233 MO<II~ . AL 36117 · li V' h >LV 

PhQnv-ffl / 3~~0 ~ 20&/ 277-tGI~ St f'tlul, MN ~ lb4,Ct,2o 


