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What's most important to you ... 

being 
there? 

getting 
there? 

'----~-!v,~et~ca_s_h_z_n_-_fl_o_w~~---' 1 1 -~~!v,_e_t_c_a_sh~o_u_t_fl_o_w~~ ~ 

V.ideo teleconferencing 
puts you where you need to 
be for interviews, deposi­
tions, viewing of evidence 
or for a first- hand look at 
the scene of interest. 

D Time saved in video 
confere ncin g rather than 
travelling, translates into 

better preparation. Travel 
time saved converts into 

more billab le hours. 

BE&K Video Conference Facility: (205) 972-6456 
2000 International Park Drive, Birmingham , AL 35243 

The BE&K, Inc. Video Conference Facility will provide you with timely, 
face- to- face contact throughout the state, the nation and the world. Available on 
a first- come. first- served, no- bump basis, It's your backyard solution to alrport 
delays and over-nigh ts in hotels. 

Contrast your costs In non- productive travel time, airfares, hotels and 
meals for a 3- hour deposition in California with our lease rates: 

Half hour : $175.00; One hour : $300.00 
Half day: $600.00; Full day : $1000.00 

(Saving, of so,i. or m<>fti it you au'b1crlb1 10 CKK Vld•wBEK trtquwu .. u11f' p lant) 
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PRESIDENT'S PAGE 
Interview with Phil Adams, ASE President, 1991-92 
(This interview was conducted in March of this year.) 

Alabama Lawy er: Phil, gou 're more than on~-half wag 
through gour tenure as bar presidi!nl. ll'hal are some of /he 
important projects that gou'oo been inoolved m durmg this 
time? 

Adams: I think the most imp0rtanl bar project this year has 
been the completion or the three and a half million dollar 
addition to our stale bar building in Montgomery. We hope 
that we are going to occupy the new addition by late March. 
Hopefully. the entire project will be completed by mid·June or 
the first or July and we'll be through with our renovation. 
We're excited about that; we think our building will serve the 
needs of our members well into the next 
century. The hard thing has been to try to 
go out and impress upon the members of 
our bar the importance of their donating 
money to help us pay [or this building. 

A.L.: How has ii been funded? 

Adams : We obtained a loan from the 
Alabama Retirement Systems to construct 
the addition and what they have commit­
ted to a permanent loan. Obviously. what 
we are try ing lo do is lo raise enough 
money through donations and conlr ibu· 
tions from lawyers so that we don't have lo 
finance a large portion or the cost. 

o( public criticism of the lawyer disciplinary process. This crit­
icism comes e\'en though the legal profession in my opinion 
does a better job of disciplining its members than any other 
profession. I don't think the medical profession or I.he accoun· 
tanlS, engineers, architects, or any other profession does the 
job or has the commitment for disciplining ilS members as 
lawyers do. But that has not done away with the criticism. The 
criticism I have centers on two primary areas. One is that 
lawyer discipline is a secret. The public never knows what's 
happening in the disciplinary process until it's over and in 
some cases neuer knows what happens. Number two, the disci-

plinary process is self-regulated. Lawyers 
regulate la1\l)'ers and there should be lay 
members or non-lawyer involvement in 
the disciplinary process. 

A .l .: Do gou think secrecg should be 
removed? 

A.L.: ll'hal has been the response from 
ll1e bar? 

Phillip E. Adam s, Jr. 

Adams: I think that there Is a lime when 
secrecy should be removed and l believe 
that secrecy certainly ought lo be removed 
al the end of the process. ln other words, if 
there is a complaint filed against me and 
the process Is completed and J am found 
not guilly, I don't see anything wrong with 
that fact being disclosed. I do not think it 
ought to be made public when a complaint 
is med. Al that point, there·s too much risk 
of harming a lawyer personally and profes­
sionally. I am in favor of more openness In 
the lawyer disciplinary process. Adams: The response from the small 

minority of the members of the bar has been very good. The 
response or the overwhelming majority of the lawyers has 
been very disappointing. We asked that every lawyer in the 
state contribute a total of S300 al SIOO per year ror three 
years. As of this moment. we have only received pledges and 
donations of about Sl.2 million. If every lawyer in Alabama 
would pay SIOO a year for the next three years, we could pay 
for this new building and not have any significant linancial 
problems as far as the building is concerned. 

A.L.: Let's talk about disciplfnorg procedures. Theres been 
a good bit of public comment and some public criticism 
about the bar's disciplinary procedures. The bar has been 
critici.zed for not making public disciplinarg actions taken 
against lawgers. Have the d1scip/i11arg procedures changed 
any during your tenure and do gou see a need for anv 
changes? 

Adams: I'll answer the last question first. Yes. I do see a need 
for a change in some or the procedures. There is an awful lot 
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A.L.: Whal about the secrecy of the ultimate findings bg the 
board. for example, we publish m The AIJlbama UIUJ/leT pri· 
vale reprimands without identifying /he name of the bar 
member that got reprimanded. Whg shouldn't that name be 
disclosed when a bar member is reprimanded? 

Adams: Let me tell you wh.-it has happened in the states lhal 
have opened up the lawyer disciplinary process. I believe the 
reason the press and public criticize lawyer discipline ls because 
they don·t know what's going on behind that so-called "closed 
door." In the states where that door has bun opened and where 
there are non•lawyer members invotved in the dlsciplin.1-ry pro­
cess, the public criticism and the criticism by the press has 
diminished considerably because people understnnd what hap­
pened, who's involved and the results. As a past chairman or the 
Disciplinary Board, I know the process in Afobama is a good one 
and there is no attempt to whitewash or lo cover up. But the 
public really doesn't know that, and the reason they don't know 
is because it is a secret and there are no non•lawyers. 
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A.L.: Do vou think we need to haue non-lawyer members on 
the disciplinary panels? 

Adams: I am in favor of non-lawyer involvement. This Is 
being done in other states, and I am in favor of non-lawyer 
involvtment in the disciplinary process, including non-lawyers 
as members of disciplinary boards and panels. These members 
should be selected through a process that insures objectivity. 

A.L.: How much of your statements represent o/Tidal posi· 
lions of tha bar as opposed to what Phil Adams thinks? 

Adams: Everything I have said is my personal opinion. I have 
appointed a task force to study the disciplinary process in 
Alabama. The task force is chaired by former President 13ill 
Scruggs and they are meeting right now. I decided to form 
this task force when I read an AJ3A report issued by the Mac­
Kay Commission. A member or the MacKay Commission is 
Justice Oscar Adams of our supreme court. The MacKay Com· 
mission's report was critical of the lawyer disciplinary process, 
and made about 20 proposals for changes. Rathu than look al 
the MacKay Commission report from the standpoint of trying 
lo adopt all of its recommendations, we looked at It as a tool to 
compare those recommendations to how we were doing it in 
Alabama. 

A.L.: Do you think the local grieoance committee svstum that 
we have in place now has functioned well? 

Adams: I think that it has functioned well. however, I am per• 
sonally in favor of the elimination of all bul the larger com, 
millees and I say that as Phil Adams, an Alabama lawyer, 
rather than president of the state bar. 

A.L.: Whg? 

Adams: We have grievance committees ia Alabama in circuits 
with fewer than 100 lawyers. I be.lieve those laW)-ers are doing 
a good job of im-estigating complaints filed against lawyers in 
I.hose circuits. but that's not the poinL The point is the public 
perception of what is being done in that situation. Doe$ that 
look like a "good old boy" situation where I'm invesligaling 
you on Monday and you're investigating me on Tuesday and 
it's all a secret anyway soil really doesn't make any difference. 
I think the public perception is enough of a reason for us lo 
take a real hard look at eliminating all but the largest of the 
local grievance committees. Quite frankly, if all o( the local 
grievance committees in Alabama were eliminated today, the 
state bar doesn't have the staff or tbe money lo take over that 
responsibility. The local grievance committees investigate and 
make a recommendation to the Disciplinary Commission. The 
Disciplinary Commission reviews those recommendations and 
makes the final decision as lo what the recommended punish­
ment. if any, will be. So the stale bar is still making the final 
decision, but all the background work. all the in,•estigalive 
work to get the thing in form to be presented to the Commis· 
sion. Is being done by volunteer la\\,yers in Alabama. 

A.L.: As we are conducting thi~ inleroiew the slate legisla· 
lure is meeting. The topic, of course. is tax refonn and one of 
the items that has been considered in the tax reform packa.r;a 
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is a ta.~ on services, including professional seroices. Has the 
bar taken a position, either in (aUQr or against that piece of 
legislation? 

Adams: The bar officially has not taken a position in favor or 
opposed to that piece of legislation. However, I appeared 
before a joint committee of the House and Senate conducting 
hearings on the question of taxing services last fall. I advised 
the members of the committee that although the board of 
comm.issioners had not officially taken a position on the mat· 
ter, I suspected the board 11/0uld oppose a tax on professional 
services. The basis of this opposition. I suspect. Is that It would 
simply be another lax on the consumer on our state. I men­
tioned that I did nol think IL would be appropriate lo lax peo­
ple seeking to obtain child support for their children or taxing 
someone who is seeking disability benefits or someone who 
has received a serious injury or the death of a loved one. Some 
members of the legislative committee apparently thought that 
this tax was a tax on lawyers rather than on the clients of 
lawyers. I am advised that the commillee retnO\.'td the idea of 
taxing legal services from the proposal so that question is not 
pending before the Legislature at this time. However. I don't 
believe the issue will go away. I knOIII that ifs being consid­
ered in other states and such a proposal actually passed the 
Legislature in Florida and was In existence for six mon.ths 
before it was repealed as being a bad Idea. 

A.l . : Another legislative item is worker's compensation 
refom1; hos the bar takc'YI a position on that? 

Adams: Last year, when the Industrial Relations Department 
proposed its worker's compensation bill, we look a position 
that opposed the legislation because it created an administra· 
live law judge system and removed worker's compensation 
from the court system. 

A.L.: Whats wrong with that? 

Adams: We believe that worker's compensation is a national 
problem. There are two states that have worker's compensa­
tion cases decided in the court system. The other 40 states 
have an administrative law judge system. So we don't think 
that taking the worker's compensation cases out of the court 
system and placing them in the administrative law judge sys­
tem necessarily cures the problem. We especially don't under­
stand the economics when you have a judicial system in prora­
tion to create another system to fund. We believe worker's 
compensation can be handled fairly, efficiently and consistent­
ly in the existing judicial system. One of the major criticisms 
heard about worker's comp is that there is not uniformity in 
deciding cases around the state, that )'OU might have a case in 
south Alabama that was similar to a cast in north Alabama on 
its facts but have greatly differing results. A system of appellate 
review could take those two cases and review the facts and. if 
appropriate, make the results similar. Frankly. we think that is 
a better system than the adm!nlslratlve law judge system. The 
stale bar's only position has been to oppose the administrative 
law judge system and we have taken some criticism from the 
business community who J th Ink perhaps were misinformed 
about our position. 
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A.L.: What is the bar doing about the indigent defense crisis? 

Adams: This is a very serious problem. Our Indigent Defense 
Committee is working very hard in this area trying to arrive at 
a proposal that can help. I understand a lawsuit challenging 
defense counsel has recently been filed in Baldwin County. 
Other states have addressed this problem. I also understand 
that an Arkansas trial judge recently declared a similar statute 
in Arkansas to be unconstitutional and established a formula 
for compensation of lawyers for indigent defendants at an 
hourly rate. The methodology used by that judge was to take 
the salary of the district attorneys and the value of the office 
and staff of the district attorneys divided by 2,000 hours per 
year and determined that if the state were paying that amount 
for prosecutorial services then a similar amount should be 
adequate for defense counsel. 

A.L.: Whal has the bar done to try to serve the needs of the 
younger members? 

Adams: We ha,•e attempted to appoint young lawyers who 
want to serve on committees and task forces and to allow them 
to immediately get involved in bar activities. Another thing 
that we've attempted to do is develop a program where the 
stale bar can help young lawyers. I appointed a task force to 
study the possibility of implementing a mentor program for 
young lawyers. The idea behind the program is lo create a 
group or !isl of people, of older, more experienced lawyers who 
are willing to give their time and talents in teaching young 
lawyers the customs and courtesies and practice of law, how to 
practice law, how to set up their office. how to set up your 
bank account, what to do when you have a problem with a 
client or a complaint with a client, how to handle things in a 
procedural way as far as the client is concerned, and how to 
represent a client appropriately in courl. Those things we 
believe can be done through a mentor program that would 
certainly benefit young lawyers. It could benefit older lawyers 
and the ultimate beneficiary in my opinion would be the pub­
lic of Alabama if we could get that done. You know, too many 

people think differently than when you and I started to prac­
tice law. They believe that the proper way to be a lawyer is to 
be a young Rambo and to be the meanest man in town and to 
attack at every opportunity. Now you and I know that that is 
not the way in the long run to be a successful lawyer, but 
somebody has to deliver that message to the persons who are 
just beginning the practice of law or they are going to try to 
acquire what I c-0nsider lo be a bad habit from looking at other 
folks. 

A.l.: Have you found this Job to be time-consuming? 

Adams: The job requires much more time and attention than 
I anticipated. I became a member of the board of bar commis­
sioners in 1983. I served as a member of the Disciplinary 
Board, I was chairman of the Disciplinary Board, I was chair­
man of the MCLE program. I was chairman of the Disci­
plinary Commission, I have served on the Executive Commit­
tee at leasl four limes prior to becoming president. and I 
served two times prior to becoming president as vice-presi­
dent. I served one year as president-elect. In spite of all this 
past service, l was absolutely flabbergasted at the amount of 
lime the position requires. There is rarely a day that passes 
that I don't do something for the Alabama State Bar. I receive 
letters from disgruntled clients, I receive telephone calls from 
people wanting to tell me about a problem they have had with 
a lawyer or a gripe that they have with the legal system. I'm 
not complaining because I have immensely enjoyed serving as 
president. I am sure that the benefits from serving as slate 
bar president far outweigh the sacrifice of time l11at I have 
made. I am very gratef u I for the opportunity lo have served in 
this capacity. 

A.l.: You have lo have understanding law partners, rm sure? 

Adams: Everybody I know has been understanding, my law 
partners, my secretarial staff and my family. Without their 
support lhis job would not have been nearly as much fun as il 
has been. I deeply appreciate their help and support. II 

flJl,,a«, !i'11AJet>le°ffa/i()M 
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If it existed it can be built to scale• If it moved it can be animated 

Over 15 years of traffic reconstruction experience. 
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Essential Publications For The 

ALAB LAWYER 
New From The Michie Company 

Alabama Law of Evidence , by Joseph A. Colquitt, is the most practical and up-lo· 
dat e reference on Alabama eviden ce. Carefu lly organized , this book makes it easier to 
llnd the Alabama evidence law applicable to your case. It contains statutes, rules, a 
discussion or pattern jury instructions, citations to leading cases, the Federa l Rules of 
Eviden ce, and the newly adopted Rules o f Criminal Procedure. 812 pages, hardbound , 
C l990, The Michie Company ......................................................................................... $85* 

F amity Law In Alabama: Practice and Procedure , by Rick Pemambucq and 
Gary Pate, is a working tool for the dome stic practitioner, useful from the first client 
interview through enforceme nt of awards and agree ments. This book blend s praclica i 
app lications with analysis or legal princip les, and se ts them in the context or everyday 
problems faced by law yers and their clients. Complet ely up-to-date , the book encom­
passes the latest change s in Alabama mmily law. 657 pages, hardb ound , 
C l990, The Michie Company .......................................................................................... $65* 

Alabama Civil Procedure , by Jero me A. Hoffman and Sandra C. Guin, 1990, is a 
comprehensive treatise which gives attorney s both scholarly and practical support . 
Useful as a research and courtr oom referen ce, ii covers the Alabama Rules or Civil 
Procedure , rules from other source s, relevant statutes, comparisons with the Federal 
Rules of Civil Procedure, and case law that bears on civil trial practice . In one volume, 
Alabama Clvil Procedure discusse s all the procedural issues you face in civil actions, 
including an in-depth treatment of judgments and jurisdiction. 
Cl 990, The Michie Company ...................................... .................................................... $85• 

Alabama Tort Law Handbook , by Michael L. Roberts and Gregory S. Cusimano, 
Contributing Editor. gives Alabama a ttorneys the legal basis and practice infor mation to 
evalua te clai ms and win for their clien ts. Coveri ng all torts whi ch are actio nable under 
Alabama law, it provide s up-to-date analysi s of Alabama statutes and case law hold­
ings. The book offers practice guidance , nnd includes checklists and sample comp laints . 
1065 pages, hardbound, with current supplement, C1990, The Michie Company ..... $75* 

THE 
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lYU ~ LAW P\J8USH.ERS Sll<CE LMS 
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For more Information, 
con.tad your 511tes representative: 

JIM SHROYER 
P.O. Box 346 • Wilsonville, AL 35186-0346 

205/326-9899 
Or caU The Michie CompMy toll-free 800/562-1215 
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EXECUTIVE DIRECTOR'S REPORT 

The Alabama State Bar and Workmen :S Comp Reform 

D 
received two letters recently concerning the state 

bar's role in the workmen's compensation reform 
effort. One lawyer described the bar's role as both 
"frustrating and disappointing" in opposing the gov­

ernor's bill. The oU,er lawyer was disap-
pointed that the bar "had taken no leader­
ship role" in this crucial, legal-political 
battle. One lawyer is defense-orien ted 
while the other is plain tiff-oriented. I 
seem to recall an e.~pression lo the effect 
that, "We must be doing something right 
when both sides view our actions as hav­
ing favored the one over the other." 

For the record, some facts should be 
noted for the bar's position or role in this 
matter to be accurately reported. 

l'ord (Worker's Compensation Law Section chair) and Robert 
W. Lee, Jr. (the section's Legislative Committee chair), met 
with U1e governor and his chief of staff, Dennis Nabors. At this 
meeting, in response to my direct questioning, the governor 

expressed no commitment to the adminis­
trative law judge system which had been 
proposed in the 1991 department bill. 
This was negotiable. 

From day one - ,,hen John Allen, the 
director of the Ind ustria l Relations 
Depart ment, asked for lhe bar associa­
tion's assistance in addressing a "crisis'' in 
the workmen's compensation area - the 
bar responded. W. Harold Albritton, lll , 
the state bar president at that time , 

Reginald T. Hamner 

Subsequently, a schedule ror meetings 
to draft a biU was determined, and our two 
representatives, Ford and Lee, began 
meeting with other interesied entities, 
including the Medical Association of the 
State of Alabama, the Hospital Associa­
tion, the Labor Council, the Trial Lawyers 
Association, and representatives or a non­
profit group which had been formed for 
the express purpose of effecting some 
rorm or workmen's compensation reform. 
Under the leadership of Rob Hunter, the 
governor 's special counsel, this group 
began meeting in hopes of having an 

appointed a special committee to work 
with a multi-disciplined task force to draft legislation in this 
area. This task force was never convened by Allen. In fa.ct, I am 
convinced he never wanted it to meet. He already had ''his bill" 
which was fraught with defects. Jt took a letter from the presi­
dent to Governor Hunt before the bar could be heard. The 
original bill died in the 1991 Regular Session. 

That bill would have done away with the current adjudica­
tion in the court system. This was the bar's singular objection. 
The board of bar commissioners wanted U1e integrity or the 
court system protected. This has been the bar's only position 
in this debate. 

The Workers' Compensation Law Section or the state bar was 
formed in 1991. It has a legislative committee. The origjnal 
task force, composed of Charles Carr, Steven Pord and Judge 
James 0. 1-!aley, recommended the task force be terminated at 
the July 1991 board meeting, with its function Lo be assumed 
by the Legislative Committee or the section in any future nego­
tiations with respect to workmen's compensation reform. The 
board approved this action with the likely prospect that the 
workmen's compensation issue would reappear in 1992. 

In January 1992, the governor's office called the bar to ask 
that it send certain representatives to meet with the governor 
to discuss this issue. I, accompanied by Keith Norman, Steven 
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agreed-upon piece of legislation ready ror 
presentation to a special session of the 

Legislature that was called January 27 for the express purpose 
or dealing with the workmen's compensation reform. 

At U,e first meeting, two representatives from either the 
business or insurance interests (they would not identify their 
principals) announced that the administrative law judge sys­
tem in the proposed bill was a non-negotiable feature, and that 
any reform legislation must contain such a ;.-ystem. This was 
not what Governor 1-!unt had told me. 1 called Dennis Nabors 
who advised me that the governor had "apparently changed his 
mind" on this issue and was supporting the inclusion of the 
administrative law judge aspect in the bill. 

The special session lasted from January 27 through February 
3. Our two representatives spent hours in Montgomery at the 
Capitol helping draft legislation, as well as amendments during 
the legislative process to what was, in my opinion, a depart­
ment bill even though it was represented thal John Allen was 
not involved in this particular reform effort. Many participants 
in earlier "negotiations" found him unwilling to negotiate al 
all and adamant in his support of his "department bill" without 
amendment. 

All partie., to the negotiations preceding and during the leg­
islative process were extremely complimentary of the contribu­
tions made by Ford and Lee. Their expertise in the technicali-
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ties and their working understanding and appreciation of the 
workmen's compensation law system as it presently exists was 
evident. These two men. In spite of any personal views they 
may have had to the contrary, carried out the mandate of the 
board of bar commissioners as articulated originally in July 
1991. namely, that the bar's interest was to insure the mainte­
nance of a judicial system (or adjudication of workmen's com· 
pensation claims. The bar's position was based upon the cost 
effectiveness of the current system and the obvious erosion o( 
judicial Independence under the proposed administrative law 
system as originally drafted and introduced in the Legislature. 

A bill passed the Senate February 3. That bill did maintain 
the court system i11 the process. The bill contained a number 
of provisions which were controversial, but, nonetheless, were 
approved by the Senate and sent to the House. A conference 
committee was appointed but it was obvious that no consensus 
could be reached because of vast differences whic:h many 
House members had with the Senate bill. The Senate 
adjourned sine die and the special session ended without any 
legislation changing the workmen's compensation law system 
in Alabama. Lawyers were blamed for this. 

Workmen's compensation reform legislation is currently 
pending in the 1992 Regular Session. The measure which 
seems to have the best chance for favorable consideration 
retains Lhe court system. It would appear the arguments 
against and opposition to an administrative law judge system 
may be having some influence at this late date in the newest 
efforl lo amend the current workmen's compensation system. 

The Alabama State Bar 

Ford and Lee report.ed to the board or bar commissioners at 
Its meeting February 28. They outlined their activities which 
had been reported regularly to the Executive Committee of the 
board. At the conclusion or their presentation, they 1,•ere 
thanked by the entire commission for their efforts. The board 
again reaffirmed its support for the Position opposing any 
change in the current court system handling o( workmen's 
compensation claims. The board Opl)Oses a mandated adminis­
trative determination of such claims. 

Whal I have tried lo convey in this column in very limited 
space ls that the bar has not sought lo be partisan in this mat­
ter. It has not opposed workmen's compensation reform. It has 
opposed, however, an attack upon the court syslem and the 
independence of the judiciary. 

The press has been extremely critical or the role or lawyers in 
this process; however, 1 think the legislative debate, though at 
times tedious and highly partisan, has resulted in a greater 
awareness that the current system is not the "gold mine• it has 
been painted to be for lawyers who handle clients with work­
men's compensation problems. It has been evident that medi­
cal costs, as well as some unique amngements which affect 
the funding of various assigned insurance programs, play some 
role in the current crisis which has a bottom-line crisis of 
costs. These are escalating beyond the current system's capaci­
ty to deal with the overall costs. There is blame enough for all 
involved, but this is not a lawyer problem and Lhe governor 
admitted this to me. His lawyer-bashing in the press does not 
represent his views expressed face to face with me. • 

• Endor sed Insuran ce Program s 

lS1 • F .-~UL v LIFB L,'SURA.'-CE foaturcs benefits for both eligible members. spouses, children and employees. 
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BAR BRIEFS 

Ross honored as - of 
Cumberland Alumni of the Year 

Family Court 
Pres iding Circuit 
Judge Sandra Ross 
was honored re­
cently as one oi the 
1992 Distinguished 
Alumni by Cumber­
land School oi Law, 
Samford Uni\'ersity. 

The honorees were recognized at Law 
Wetk banquet activities. 

Ross Wai appointed family court dis­
tl'iel Judge in 1980 and was elected cir­
cuit judge in 1988. She is a former Jef­
ferson County deputy district attorney. 

Dickson •ppolnted to state 
personnel board 

Joe Nathan Dickson. a Birmingham 
businessman and attorney was sworn in 
recently as a member of the stale per­
sonnel board by Chief Justice Sonny 
Hornsby. Currently Dickson is presi­
dent and thief executive officer of the 
Birmingham World Newspapu. A grad­
uate or Howard University in Washing­
ton, D.C. and Miles College in Birmin.g­
ham. Dickson formerly served as assis­
tant to Covernor Hunt for minority 
affairs. 

Dickson is involved in numerous 
community service activities including 
membersh ip in the Better Business 
Bureau, the National Newspapers Pub-
1 ishers Association , the Alabama 
Republican Council, and the Birming­
ham Chamber of Commerce. A well­
known public speaker, he is a partici­
pant in the Alabama Republican Party's 
Speakers Bureau and the Robert A. Taft 
Institute at Auburn and the University 
of Alabama In Birmingham, and has 
frequently been a guest on "For The 
Record," a public service program on 
Alabama Public Television. He has 
served as manager or Vulcan Realty and 
Investment Corporation, a subsidiary of 
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Booker T. Washington Insurance Com­
pany, manager of HUD, and an execu­
tive with C.D.W. Construction Compa· 
ny, Inc. 

Cooper elected to American 
Law Institute Council 

N. Lee Cooper of Birmingham, Alaba­
ma. the present chair or the American 
Bar Association's House of Delegates, 
has been elected to the Council of The 
American Law Institute for an interim 
term until the lnstitule's 1992 annual 
meeting. His name then wiU be submit­
ted to lhe lnstitute's annual meeting in 
Washington. D.C. in May for election by 
the membership lo a regular term. The 
Council is the governing body or the 
Institute. 

A partner in the Birmingham firm or 
Maynard. Cooper, Frierson & Gale, P.C .. 
Cooper received both his undergraduate 
and law degrees from the University of 
Alabama, where he was Articles and 
Ca$e Notes Editor or the Alabama low 
Reuiew . Active in the American Bar 
Association, he \\'a£ stale delegate from 
1980 until his election in 1990 to a two­
year term as chair or the House or Dele· 
gales. A rormer chair or the ABA's Lili· 
galion Section, he chaired its Conrer­
ence of Section Chairs from 1986 to 
1988. Cooper, a Fellow or the American 
Bar Foundation. has also served as a 
director of both the American Bar 
Endowment and the American Judica­
ture Society. He is an adviser to ALi's 
Restatement of the Law Coverning 
Lawyers. 

The American Law Institute was orga­
nized in 1923 "to promote the clarifica­
tion and simplincation or the law and 
its better adaptation to social needs, lo 
secure the better administration of jus­
tice, and to encourage and carry on 
scholarly and scientific legal work." The 
Institute drafts for consideration by its 
Council and Its membership and then 
publishes various restatements or the 

law, model codes and other proposals 
for law reform. 

Proposal for ABA Dispute 
Resolution Section 

The American Bar Association's 
Standing Committee on Dispute Reso­
lution Chair Robert D. Raven an­
nounced that the committee has unani­
mously voted to begin the process or 
becoming an ABA section. Section sta­
tus will open up the ASA to the bur­
geoning number or attorneys and pro­
fessionals who have become involved in 
this approach to the resolution of dis­
putes and wish lo actively participate 
with the Standing Committee. 

Since 1976, the ABA has been a 
national leader In guiding the dispute 
resolut ion field. nrst as the Special 
Committee on Resolution of Minor Dis­
putes and now as the Standing Commit­
tee on Dispute Resolution. 

1r interested on joining Lhe ABA Dis­
pute Resolution Section when created, 
or if you -.'OUld like more information, 
write or call Larry Ray, (202) 331-2660, 
American Bar Association, Standing 
Committee on Dispute Resolution, 1800 
M Street N.W .. Suite 200, Washington, 
D.C. 20036. 

Ford certified by NBTA 
llobert Ii . Pord. or the Birmingham 

firm or Emond & Vines. was certined in 
March 1990 in civil tria l law by the 
National Board or Trial Advoca.cy. 

Requirements for certification in­
clude: documentation of at least 15 tri­
als to verdict or judgment; 40 addition­
al contested matters: 45 hours of con­
tinuing legal education in the three 
years preceding application for certifi­
cation; submission of a legal brief for 
review; provision of six references 
(three lawyers and three judges); proof 
of good standing in the legal profession; 
and a day-long examination on t rial 
techniques, evidence and ethics. • 

TME Au\BAMA LAWYER 



Notice of and Opportunity for Comment on Proposed Amendments to Addenda 
Five, Six, and Seven of the Rules of the U.S. Court of Appeal s for the Eleventh Cir­

cuit and on Proposed Rules Governing Attorney Discipline In the U.S. Court of 
Appeals for the Eleventh Circui t 

Pursuant to 28 U.S.C. §2071 (b), notice is hereby given of proposed amendments to Addenda Five, Six, and Seven of the 
Rules of the U.S. Court of Appeals for the Eleventh Circuit. Notice is also given of Intent to adopt proposed Rules Governing 
Attorney Discipline In the U.S. Court of Appeals tor the Eleventh Circuit. The proposed amendments to Addendum Seven and of 
the proposed Rules Governing Attorney Discipline may be obtained without charge from the Office of the Clerk, U.S. Court of 
Appeals for the Eleventh Circuit, 56 Forsyth St., N.W., Atlanta, Georgia 30303 [phone: (404) 331-6187]. Comments on the pro­
posed amendments to Addenda Five, Six, and Seven and on the proposed Rules Governing Attorney Discipline may be submit­
ted In writing to the Clerk at the above address prior to June 30, 1992. 

Addendum Five, Section (b)(2), first sentence. is proposed to be amended as follows: "Any person seeking relief under 29 
U.S.C. §621, 42 U.S.C. §1981. 42 U.S.C. §1982, 42 U.S.C. §1983, 42 U.S.C. §1985, 42 U.S.C. §1986, 42 U.S.C. § 2000a, 42 
U.S.C. §2000d, and 42 U.S.C. §2000e or in such other cases as the court shall determine to be appropriate may be eligible for 
representation.• 

Addendum Six, Section 6.c .. is proposed to be amended with regard to the extent and manner of circulation of certain back­
ground reports concerning bankruptcy Judge nominees and would read as follows: "Information received from the FBI aod IRS 
shall be reviewed by the chief Judge of the circuit. If the chief judge of the circuit determines that Information in the FBI and IRS 
reports warrants review, the chief judge shall send the reports to the screening committee or to the full Court. If the chief judge of 
the circuit determines that the FBI and IRS reports contain no negative information, the chief judge may issue an order of 
appointment on behalf of the Court. If the IRS report is not received in a timely manner. the chief judge may waive the report, pro­
vided that the chief Judge is satisfied, and so reports to the other members of the Court, that tax returns have been fifed by the 
selectee as required." 

-

IUrunell 
L E G A L 
Research 

WE SAVE YOUR 
TIME . .. 

Now legaJ research assis1ance 
is available when you need it . 
without the necessity of 
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LEGISLATIVE WRAP-UP 
By ROBERT l. McCURLEY, JR. 

Prob•te procedun 
The Probate Code was revised and 

became effective January I, 1983. The 
probate committee Lhen proceeded to 
draft the Uniform Cuardianship and 
Protective Proceedings Act which was 
also passed by lhe Legislature and effec­
tive January l , 1988. 

For the last several years the probate 
committee has studied the procedural 
sections or the Uniform Probate Code 
which were drafted by lhe National 
Conference of Commissioners on Uni­
form laws. It was determined by lawyers 
and judges lhal the most critical areas 
needing revision were the personal rep­
resentative duties and powers, bond and 
a determination of reasonable compen­
sation. 

The commitl£e rollowed its policy lhal 
a personal representative should have 
certain proscribed powers while leaving 
to the probate court lo approve addition­
al authority . It furt her reduced the 
amount of bond required from double 
the value of the estate to equal the value 
of the est.lie. Both provisions were con­
sistent with comparable provisions of the 
Guardianship and Protective Proceed­
ings Act. The defining of reasonable 
compensation is not included in this bill. 

Profe$50r Tom Jones of the University 
of Alabama has served as reporter for 
this revision. The committee consisted 
of: 

E.T. Brown, Jr. 
Judge Mike Bolin 
Professor Annette Dodd 
Randy Fowler 
Keith Foster 
Norman IV. Harris, Jr. 
Lyman f'. Holland, Jr. 
Louis B. Lusk 
Joe Mc.Earche_m 
Judge Lionel Noonan 
Joe L Payne 
Judge George Reynolds 
Judge Frank Riddick 
l{irby Sevier 
Judy F. Todd 
Leonard Wertheimer, Ill 
Bob Woodrow, Jr. 
John N. Wrinkle 
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The following is a section-by-section 
review or the bill which has been intro­
duced in lhe House of Representatives 
by Representative Jim Campbell of 
Anniston and In the Senate by Senator 
Doug Chee of Anniston: 

§ t. Devolution or Estate at Death: 
Resolutions 

This section codifies the present law 
that upon the death or a person, the 
deceased person·s real property passes 
to heirs, while personal property passes 
to the personal representative to be dis­
tributed t.o the heirs. 

Both real and personal property are 
subject to homestead allowance, rights 
or creditors. etc. 

§2. Time of Accrual of Duties and 
Powers 

Although the duties and powers or a 
personal representative commence 
upon appointment, the powers relate 
back with regard to acts which are ben­
eficial to the estate performed by the 
personal representative prior to the 
appointment. Even prior to the appoint­
ment. the personal representative may 
carry out the written instructions of the 
decedent relat ing to the decedent's 
body, funeral and burial arrangements. 

§3. Priori!)' Among Different Letters 
This section establishes priority if 

more than one set of letters is issued. 

§4. General Dulles: Relation and Lia­
bility to Persons lnte_ruted in Estate; 
Standing to Sue 

The personal representative is a fidu­
ciary who must follow the prudent per­
son standard and if named as the per­
sonal representative because of special 
skills, is under a duty to use those 
skills. 

§5, Personal Representative to Proceed 
Without Court Order; Exception 

A personal representative is to pro­
ceed upedillously with the settlement 
and distribution or a decedent's estate 
without courl order. but may invoke 
court jurisdiction when necessary. 

§6. Duty or Personal Representali\•e; 
Inventory ancl Appralscment 

Unless the will provides othenvise, 
the personal represenlalive will usually 
have to file an Inventory with in two 
months. The inventory shall be sent by 
the personal representative to any inter­
ested person who requests it. 

§7. Dul)' of Penonal Repruentalhoe; 
Suppleme.ntary tn,-entory 

The personal representative shall 
make a supplement to the initial inven­
tory if additional property is located or 
to change erroneous market values or 
descriptions. 

§8. Duty of Personal Representative; 
Possession or Estnte 

Except as provided by will, the person­
al repreS<!ntallvc shall take possession or 
contro l or the decedent 's property, 
except thnl any real property or tangible 

RobertL 
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personal property may be left with or 
surrendered to the person presumptively 
entitled to it until the personal represen­
tative needs it for purposes of adminis­
tration. A personal representative's writ­
ten request for delivery is conclusive evi­
dence of its necessity for administration. 

The personal representative may pay 
taxes and expenses necessary to man­
age, protect and preserve the property. 

§9. Power to Avoid Transfers 
The personal representative has the 

exclusive right to recover property that 
is necessary for the payment of dece­
dent's unsecured debts whose transfer 
the law deems void or voidab le as 
against creditors. 

§IO. Powers of Personal Representa· 
lives; In General 

The personal representative has the 

same power over the title to property 
(subject to section 14 and 15), as own­
ers would have, in trust for the benefit 
of the creditors and other interested 
parties. Such power can be executed 
without notice, hearing or court order. 

§11. Improper Exercise of Power; 
Breach of Fiduciary Duty 

The personal representative's liability 
for the improper exercise of power is 
the same as that of a trustee. 

§12. Sale, Encumbrance, or Transac­
tion Involving Conflict of Interest; 
Voidable; Exceptions 

A sale or encumbrance involving a 
conflict of interest of the personal rep­
resentative, the personal representa­
tive's spouse, agent, etc. is voidable 
unless the transaction is authorized by 
the will, approved by the court after 

notice to interested persons or other­
wise authorized by law. 

§ 13. Persons Dealing with Personal 
Representative; Protection 

A person who deals with a personal 
representative in good faith for value 
is protected if the personal representa­
tive prope rly exercised the power. 
Except for limitation endorsed on the 
letters, no provision of the will or 
court order limiting the personal rep­
resentative's powers is effective 
against any person who does not have 
actual knowledge. 

§14. Transactions Authorized for Per­
sonal Representati\•es; Exceptions 

This section parallels the conserva­
torship law in that it enumerates 
actions that the personal representative 
may take without prior court approval 
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unless the will or court specifically oth­
erwise restricts the action. 

§ 15. Transactions Authori.ud for Per­
sonal Representatives; Prior Court 
Approval 

This section parallels the conserva­
to rshi p laws in tha t it enume rates 
action tha t may only be taken with 
prior court approval unless the will 
expressly authorizes such action. 

§ 16. Powers and Duties of Successor 
Personal Representative 

A successor personal representative 
has the same power an d duty as the 
original personal representative except 
as to any powers expressly made per­
sonal to the personal represent.alive 
named in the will. 

§17. Co-representatives; When Joint 
Action Required 

Unless the will provides otherwise. the 
concurrence of all co-representatives is 
generally requ ired an all acts. This 

restriction does not apply for receipt of 
property, in an emergency when con­
currence cannot be reasonably obtained 
or when a co-representat ive has been 
delegated to act for others. 

§18. Powers of Surviving Personal 
Representative 

Unless otherwise provided for in the 
will, after the termination of a personal 
co-representat ive, the remaining CO· 

representative may exercise every per­
sonal representative power. 

§19. Expenses In Estate Litigation 
The personal representative is enti­

tled to receive necessary expenses and 
disbursements, including reasonable 
attorney's fees for defending or prose­
cuting an action. 

§20. Proceedings for Review of 
Employment of Agents and Compensa­
tion of Personal Representatives and 
Employees of Estate 

After notice to all interested parties, 
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lhe court may review the reasonable­
ness of the compensation paid out of 
the estate and order a refund for any 
excessive compensation. 

§21 Bond 
Unless waived in the will, the per­

sonal representat ive must execute a 
bond or give collateral generally equal 
to the amount under the personal rep­
resentative's control less the value of 
property unde r sect ion 15 that can 
only be sold or conveyed with court 
author ity. Also. the court may waive 
the bond with the consent of all inter­
ested parties. 

Even though the bond is waived in a 
will, it may nevertheless be required 
under limited circumstances, such as 
the likelihood of waste occurring olher­
,vise. 

§22. Terms and Requirements of 
Bonds 

The section established the terms and 
requirements of the bond such as the 
joint and several Liability of the personal 
representative and sureties. 

§23. Prior Laws Repealed 
This sect ion enumerates those sec­

tions specifically repealed. 

§24. Application to Existing Estates 
Estates filed prior to the effective dale 

of this act (January I, 1993) continue 
under the old law unless they elect to 
come under the new Jaw. 

§25. Avoiding Conflict of Laws 
Nothing in this act will abrogate any 

right conferred upon a personal repre­
sentative or fiduciary under any other 
act. 

§26. Severability 

§27. Effective Date 
January 1. 1993. 

F'or further information, contact Bob 
Mccurley, Alabama Law Institute, P.O. 
Box 1425, Tuscaloosa, Alabama 35486 
or call (205) 348-74 ll. • 
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BUILDING ALABAMA'S 
COURTHOUSES 
PICKENS COUNTY COURTHOUSE 
By SAMUEL A. RUMORE, JR. 

The following continues o history 
of Alabama's county courthouses ­
/heir origins and some of the people 
who contributed lo their growth. The 
Alabama Lawger plans to run one 
county's story in each issue of the mag­
azine. If you have any photographs of 
early or present courthouses, please 
forward them to: Samuel A. Rumore, 
Jr., Miglionico & Rumore, 1230 Brown 
Marx Tower, Birmingham , Alabama 
.1520.l 

Pickens County 

[I he Pickens Countv Court­
house is probably the best 
known courthouse in the 
state of Alabama. It is not 

famous for its architectural style, nor is 
it revered for a memorable historic 
event. Instead, it is renowned for a sin­
gle pane of glass in an attic window. 
Many persons believe that that pane of 
glass contains the face of a ghost. An 
arrow on the courthouse wall points to 
the particular pane. and depending on 
where one stands below, a viewer can 
see something in or on that glass. It 
appears to be the visage of a man. 
Before telling the story, some back­
ground information on Pickens County 
is in order. 

Above: Picken s County Courthouse; Right: 

Pickens County was created by the 
Alabama Legislature on December 19, 
1820. There is some confusion and con­
troversy concerning the identity of the 
person for whom the county was 
named. Some sources claim that the 
name honors Israel Pickens, U1e second 
elected governor of Alabama who served 
from 1821 to 1825. However, it is not 
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The mysterious window. (see affow) 

likely that the county would have been 
named for him since it was almost a full 
year after its creation that he won elec­
tion as governor. Most historians insist 
that the county was named for General 
Andrew Pickens of South Carolina since 
a majority of the early settlers were 
from that state. 

According to Willis Brewer in the 
book Alabama: Her History, Resources, 
War Record, and Public Men, Andrew 
Pickens was born in Dauphin County. 
Pennsylvania in 1739, but his parents 
settled in South Carolina during his 
childhood. He fought Lhe Cherokees in 
1761, and won much distinction as an 
Army officer. During the Revolutionary 
\Var, he rose to the rank of brigadier 

general. Later he served in Congress. 
and held other civic honors. He died in 
1817. It was quite natural for the South 
Carolina settlers in Alabama to honor 
his name in their new state. 

The first courts in Pickens County 
were held at the home of Jacob Dansby. 
The first judge was Solomon Marshall. 
Little is known of the first courthouse 
in Pickens County, although a reference 
was made in an early history of the 
county to a "Jillie Jog courthouse." The 
county seat town was called Pickens 
Courthouse. Later the name was short­
ened lo Pickens when the courthouse 
was removed. F'inally, it became known 
as Pickensville in 1835. Pickensville, 
Alabama stiJJ exists today. 
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As Pickens County grew, its citizens 
demanded a more centralized county 
seat. On March 5, 1830 the federal gov­
ernment made a grant or 80 acres of 
land in what was the approximate geo­
graphic center of the county for the 
purpose of establishing a new county 
seal. Streets were surveyed, and in 1832 
a courthouse and jail were built at the 
new town of Carrollton. 

Carrollton was named for Charles 
Carroll of Carrollton in Maryland. Car­
roll, who died In 1832, was the last sur· 
viving signer or the Declaration or lnde· 
pendence. It is interesting that he 
al .. oays signed his name "Charles Carroll 
of Carrollton" so that the British would 
not confuse him with any other Charles 
Carroll. This bm-e and fiercely patriotic 
man served the cause for American 
independence in many wa}'S. He l\'aS a 
member of the Maryland Senate, the 
Continental Congress. and later. the 
Senate of the United States. At the time 
of his death he was held in great 
esteem. and many places in this country 
were named In his honor. 

Little is known concerning the con­
struction of the first courthouse at Car­
rollton. Much is known of its destruc­
tion. 

On April 4, 1865 Union l'l'OOps under 
General John T. Croxton had entered 
the city of Tuscaloosa. Their mission 
was to dutroy Confederate property. 
These troops burned the University of 
Alabama. The next day, a detachment 
under Captain William A. Sutherland 
left Tuscaloosa and entered Pickens 
County in search of information, and as 
a decoy for Croxton's true intentions, 
which were lo dest roy the railroad 
between Demopolis and Meridian. 

S.muelA. 
R.wno,.. . Jr. 
5arrcJe!A lunae.Jr 
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Captain Sutherland wrote a report 
about his activities. He noted that his 
men charged gallantly into Carrollton 
and captured nine Confederate scouts. 
Before leaving the town on April 5, 
1865 his men burned the commissary 
depot and the cour thouse. This 
deslructlon took place in the last week 
or the war, and local residents contend 
to this day that the burning of the Pick· 
ens County Courthouse by the Union 
troops served no useful military pur­
pose. 

Pickens County suffered an economic 
decline in the post-Civil War period, but 
a new courthouse was built and the cost 
was between S 18,000 and $20,000. The 
citizens were proud of their new court­
house, Yet, tragedy befell the building 
once more. On the night of November 
16. 1876 the courthouse burned again. 
All of the probate books and most of the 
other records in the courthouse were 
lost. Arson was suspected. but no one 
knew the culpriL 

Once again the citizens of Pickens 

County rebuilt their courthouse. The 
cornerstone was laid on July 4, 1877. 
According to county records, the cor­
nerstone cost Sl7.50. W.P. Owens 
removed the brick of the old court­
house for the sum of S2 per thousand. 
The new building ,~as completed, but 
the first court sessions ,,ere not held in 
the new courthouse unti l March 18, 
1878. The total cost of this structur e 
was $11.675. It is a two-story building. 
with an nllic or garret. The architec­
tural style of the courthouse is Ital­
ianate, and though quite small by mod­
ern standards, it serves the citizens of 
Pickens County lo this day. The stage is 
now set for the story of the face in the 
window. 

The cause of the second burning of 
the courthouse remained a mystery 
until January 16, 1878 when, almost by 
accident, certain facts were uncovered. 
It seemed that a black fugitive named 
Bill Burkhalter was apprehended and 
confessed to a number of cr imes in 
Pickens County, including burglaries 

Don't Risk A Valuation 
Penalty. Introduce 

Your Clients to Business 
Valuation Services. 

John H. Davis Ill, PhD, MAl,SRPA, ASA, president of Business 
Valuarion Services Inc., is the only designated ASA Business Val­
uAtion nppmiser in Alabama. Business Valuation Services provides 
consuh:ation by the hour, appraisal repom lll\d expert ccstimol\y 
In cases of: 

0 Estncc planning 
0 Esmte settlement 
0 Marital di=lutions 
0 Recapitall:8tions 
0 Employee StOd:. owner.;hip 

plans 

0 Bankruptcy proceedings 
0 Mergers or acquisitions 
0 Buy-sell agn.>ements 
D Dissident sroclcholdersuiis 

Contact John H. Davis Dl, PhD. MAJ, SRPA, ASA 
4 Office Park Circle • Suite 305 • Bim1ingham, Alabama 35223 

P.O. Box 530733 • Birmingham . Alabama 35253 
(205) 870-1026 

May 1992/ 177 



and arsons. ln his confession he stated 
that Henry Wells had burned the court­
house. Deputies were sent to arrest 
Wells who, it was reported, tried to 
escape but was shot twice. The wound­
ed Wells was returned to Carrollton on 
January 29, 1878. 

On January 30, 1878 Henry Wells 
supposedly signed a confession. It is 
presumed that he could not read or 
write since the confession was signed by 
a "mark.'" ln the confession, he admit­
ted his involvement in several burglar­
ies. He also admitted breaking into the 
courthouse with Bill Burkhalter on the 
night the building was burned. They 
had tried to break open the probate 
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office safe, but failed. He had left a can­
dle near some papers. He then con­
fessed to some other crimes but did not 
specifically state that he had torched 
the courthouse. 

History Is cloudy at this point. One 
version of the story is that a group of 
ci liz ens, possibly a lynchi ng mob, 
learned that Wells had been captured 
and was being held b)• the sheriff. The 
wounded Wells was kept in the attic of 
the newly completed courthouse for his 
own protection. He peered out the win­
dow in the attic at the crowd below. Al 
that moment, lhe legend states that a 
lightning bolt from a thunder storm 
struck the courthouse, and like a pho-

tographic negative, the face or U,e rear· 
ful Wells was etched on the window 
pane. 

No one knows the particulars of 
Henry Wells' deat h on February 3, 
1878. It is not certain whether he died 
of his wounds or whether he died at the 
hands of the mob. What is certain is 
that the minutes of the county commis­
sion on F'ebruary 11, 1878 reveal that a 
warrant was issued to Watts and Carson 
in the amount of $5 ior making a coffin 
for Henry Wells. Another warrant in the 
amount of S2 was issued to lsaac 
Boslick for digging his grave. Henry 
Wells was gone, but his image on the 
window pane remained. 

According to various accounts the 
image on the pane has been scrubbed 
with soap and rubbed with gasoline. It 
resembles an oil stain, but depending 
on the t ime or day one can see the 
outline or a man's race, with eyes star­
ing in terror . The ghostly visage 
remains to this day, and curious visi­
tors drive miles out or their way to 
Carrollton to catch a glimpse of the 
face. That pane of glass makes the 
Pickens County Courthouse Alabama's 
most famous. 

There is one additional story con­
cern ing the Pickens County Court ­
house. In 1979, Probate Judge Robert 
H. Kirksey applied a lesson from histo­
ry and sought assistance for the con­
struction of a new courthouse for his 
county. Kirksey discovered that 
Congress in 1884 deeded some 46,000 
acres or land as compensation to the 
State or Alabama for the burning of the 
University of Alabama by Union 
Troops. He reasoned that since the 
Pickens County Courthouse was 
burned by the same Union troops, 
Pickens County should receive com­
pensation of its own. Kirksey further 
argued that Pickens was an impover­
ished county and could not borrow the 
money to build a new courthouse esti­
mated at five milli on dollars. He 
approached Congressman Tom Bevil I 
with his proposal. However, to this 
date, no reparations have been paid to 
Pickens County, and the courthouse of 
1878 appears virtually the same as it 
did when constructed. Perhaps a new 
effort should be made to compensate 
the coun ty for this wrong from the 
past. • 
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PROFILE 

JAMES ROBERT SEALE 

Pursuant to the Alabama State Bar's rules governing the election of the president-elect, the following biographical sketch is pro­
vided of James R. Seale. Seale is the sole qualifying candidate for the position of president-elect of the Alabama State Bar for the 
1991-92 term. 

BORN: 
March 6, 1944, 
Nashville, Tennessee 

EDUCATION: 
Emory University and the Univer­
sity of Alabama 

Bachelor of Arts, 1967, University 
of Alabama 
Juris Doctor, 1969, University of 
Alabama 

MlLITARY: 
Captain, U.S. Air Poree 
Judge Advocate Genera l Corp 
1969-1972 
Major, U.S. Air Force Reserve 
1973-1983 

LAW PRACTICE: 
Began private practice of law in Montgomery, Alabama in 
March 1972 and has been involved in the private practice of 
law for 20 years. Partner in the Montgomery firm of Robi­
son & Belser, P.A. 

BAR ACTMTIES: 
Served as secretary of the Montgomery County Bar Associa­
tion, 1982-1985; president, Montgomery County Bar Associ­
ation, 1986; bar commissioner. 1987-present; member of 
Insurance Programs Committee (brought AJN program to 
state bar); chairman, Disciplinary Panel; chairman, MCLE 
Commission; Executive Committee, 1988-1990; Disci­
plinary Commission, 1990-92. 

Various capacities with both county and state bars. 
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TEACHING POSITIONS: 
Business law instructor, Univer­
sity of Alabama School of Com­
merce and instructor, Jones Law 
School. 

PROFESSIONAL 
ORGANIZATIONS: 
Bench and Bar Legal Honor 
Society; The Florida Bar, 1973; 
Alabama State Bar, 1969; Direc­
tor , Alabama Defense Lawyers 
Association. 

CMC 
ORGANIZATIONS: 

Served in leadership positions in various civic, athletic, edu­
cational, and charitable activities, including: United Way, 
Montgomery Museum of Fine Arts, Shakespeare t'estival. 
S.T.E.P. Program, and YMCA. 

CHURCH: 
Adult Sunday School teacher and deacon, Trinity Presbyte­
rian Church. 

FAMILY: 
Married to former Nancy Lumpkin of Bessemer, Alabama. 
Three children: Shelby, age 22, a senior at Auburn Universi­
ty at Montgomery; Brooks, age 20, a sophomore at South­
ern Methodist University; and Margaret, a seventh-grader. 
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COVENANTS NOT To erAc~SMSNr 

COMPETE IN AILABAMA: 
REVISITED1 

By 1'4/Cf-IAEL L. EDWARDS AND 
MICHAEL D. FREEMAN 

This artic le discusses situations in which one person 
covenants or contracts with another not to compete. The 
enforceability of such agreements is restricted by statute in 
Alabama and many other states.2 Even when the covenant is of 
a type expressly allowed by the Alabama statute.3 it still is sub­
ject to a judicially adopted test of reasonableness. 

This article presents examples of different situations in 
which such agreements have been used and subsequently con­
sidered by the courts. However, the reader should remember 
that there is no paucity of authority in this area. In just the 
last ten years, the Alabama Supreme Court has decided over 
35 of these cases. As one court noted regarding the law on this 
subject: 

This is not one of those questions on which the legal 
researcher cannot find enough to quench his thirst. To 
the contrary there is so much authority it drowns him. 
It is a sea - vast and vacillating, overlapping and bewil­
dering. One can fish out of it any kind of strained sup­
port for anything, if he lives so long. This deep and 
unsettled sea pertaining to an employee's covenant not 
to compete with his employer after termination of 
employment is really Seven Seas .... 4 

Al least one judge faced with the duty of deciding a case 
involving a covenant not to compete declined to embark upon 
this "Seven Seas'' of authority: 

Because of a demanding caseload, family responsibili­
ties and a desire to consider other matters in life, this 
court has been dissuaded from reading al I of the avail­
able aulhorities.5 

The Alabama statute applicable to covenants not to compete 
provides: 

(a) Every contract by which anyone is restrained from 
exercising a lawful profession, trade or business of any 
kind otherwise than is provided by this section is to that 
extent void. 
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(b) One who sel ls 
the goodwill of a business may 
agree with the buyer and one who is 
employed as an agent, servant or employee may agree 
with his employer to refrain from carrying on or engag. 
ing in a similar bus.iness and from soliciting old cus· 
tomers of such employer within a specified county, city 
or part thereof so long as the buyer, or any person deriv­
ing title to the goodwill from him, or employer carries 
on a like business therein. 

(c) Upon or in anticipation of a dissolution of the 
partnership, partners may agree that none of them will 
carry on a similar business within the same county, city 
or town, or within a specified part thereof. where the 
partnership business has been transacted. 6 

The statute begins in subsection {a) by declaring void all 
contracts by which anyone is restrained from exercising a law­
ful profession, trade or business. In analyzing a situat ion 
involving a covenant not to compete governed by Alabama law, 
one generally should begin with the proposition that all such 
covenants are void, except as subsections (b) or (c) exempt the 
covenant from the blanket prohibition of subsection (a). One 
also should consider whether the covenant can be character­
ized as a lawful partial restraint or forfeiture provision not 
governed by the Alabama statute. 

Of course, actions on contracts containing covenants not to 
compete, in addition to satisfying the Alabama statute, are 
subject to the same defenses as any other contract action. For 
example, a party seeking to enforce a contract containing a 
covenant not to compete must have been qualified to do busi­
ness in Alabama at the time the covenant was executed.7 Like­
wise, to be enforceable the covenant must be mutually binding 
and provide consideration to both parties. In Hill u. Rice, 8 the 
employee dance instructor agreed not to compete after termi­
nation of his employment, but the employer in the contract 
did not agree to provide the employee with any minimum 
hours or compensation. The Alabama Supreme Court held 
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that the contract Jacked mutuality at its inception and 
remanded the case to the circuit court for a determination as 
to whether reil$0nable employment in fact had been provided 
to the empl())'ee before termination of the relationship. 

However, merely because a covenant is made at some 
point after employment commences does not necessarily 
render ,t invalid for lack of consideration. In Doughtry v. 
Capital Cos Co. ,t a iias company sued its former branch 
manager -rouleman to enforce a covenant signed after 
employment had commenced. The employment continued 
for eight months after execution of the covenant, al which 
time the employee left voluntarily. The court held that the 
"continued employment" or the employee constituted suffi­
cient consideration.10 

While this article focuses primarily on the validity of 
covenants not to compete, practitioners should be aware that 
litigation in this area often includes other claims arising out 
of the employment relationship and its termination . For 
example, in Jomes S. Kemper & Co. Southeast, Inc. 11. Cox & 
Associatl!s, Jnc.,11 the former employer sued its former 
emplo>-ee and his new employer, asking for injuncth·e relief 
to enforce the covenant, damages against the former employ­
ee for breach of contract. and damages against lht new 
employer for knowing and intentional interference wilh the 
covenanL The Supreme Court of Alabama ruled that ( I) the 
covenant was enforceable by injunclion, (2,) the former 
employee was liable for damages for breach of contract, and 
(3) Lhe new employer was liable for damages for intentional 
and knowinl! interference with the contractual relationship 
between Lhe plaintiff rormer employer and Its former 
employee. 

For purposes of discussion, the covenants nol dlsalluwed by 
the Alabama statute may be divided into three categories: (I) 
employee-employer. 12) sale of the goodwill of a business or 
partnership dissolution. and (3) partial restraints and forfei· 
tun provisions. 

EMPLOYER -EMPLOYEE COVENANTS 
Frequently, as a condition of employment or otherwise. 

employees will agree not to compete with their employers 
after termination of their employment. Alabama courts view 
such restraints with disfavor "because they lend not only lo 
deprive the 1iublic or efficient service, but tend lo lmp0verish 
the lndividual."12 As the Alabama Supreme Court declared in 

Mlchaol L. Edw•rd• 
MchNI I.. &lwlltll II I l)lll1nlf " :n Ba.>cn, S."O"im In a.,m.ng,wn He -

a,wct • a f1'llfflblf- o1 ... ac.o ~ Bar Camusicne,s Of N AIIDOtN St.lte 
8"' lie.__ ua,wnw,ol lhe--TOf1"-- -ol N 
Al.llbarrll &tte Bar ea.rca ,~ a BA tram ne ~wy d AllD9ml ., 
ll!G4 - I "* 000' .. ._ N \.ln.'Yolsay s -ol 1.a#., 1eee. ,.,... ,.. -
·-., ... -.,.., ...... -.,, i.,w11e...,,. 

MlchHI D. F,.eman 
Mchael o Froomar, pram1ces with 8alCh & Singnam '" a.rm•~ Ftooman 

Olrnod • 9 A from lht Unlvwltl.y QI Alabama 1n 19SC and a <1eg1oe !tom tno Uni 
v0t1tl'fl SChoo1 Of Low 111 1988. where ne servod M • member ol I"° Phi ,p C 
J0111.tP tn10,n1nlool'll Moot Coun Team and he was i;hof.en co ~he Ordor a! ino a.,. 
trt.lin 

THE ALABAMA LAWYER 

Calhoun v. Brendle, lnc., 13 "One does not have an unfettered 
right to be free of compelillon In this country, and contracts 
which seek to restrain one in the exercise of his right to prac­
tice a lawful trade or profession a.re disfavored." 

Consistent with the court's general attitude toward post­
employment restraints, the employment exception to the gen. 
eral prohibition of all contracts in restraint of trade is narrowly 
construed. For example. Alabama courts will not enforce a con­
tract provision restricting the practice of a profession. This 
refusal to enforce such contracts is based on the court's inter­
pretation of subsection (a) to the Alabama statute ,vhich pro­
vides: 

Every contract by which anyone is restrained from 
exercising a lawful profession ... othenvise than is pro­
vided by this section is to that extent void. 

Neither subsection (b) nor subsection (c) of the statute e.,empt 
contracts restricting the practice of a "profession." Applying 
this interpretation, the Alabama Supreme Court consistenUy 
has refused to enforce post-employment restrictions signed by 
professionals. 

In defining ,vhat is a "profession· and who are "profession­
als," the Supreme Court of Alabama has referred to the late 
Dean Roscoe Pound's dennitlon found in the l,awger from 
Antiquity lo Modem Times: 

The term refers to a group of men pursuing a learned 
art as a common calling In lhe spirit of a public 
service - no less a public service because it may inci­
dentally be a means of livelihood. Pursuit of the learned 
art is the purpose. Gaining a livelihood is incidental, 
whereas, in a business or trade ll is the entire pur­
pose.I• 

The callings the court has defined as "professions-" include 
physicians,15 veterinarians," and certified public accoun­
lanls,17 as well as public accountants.II However. in Dobbira 
u. Getz Exterminators of Alabama, Inc., the court, noting that 
"there are multitudes of businesses but few professions." 
rejected the argument lhal pest control technicians were pro­
fessionals by virtue of a statute referring to them as "persons 
engaged in professional services." 

The court also has construed the wording of the Alabama 
statute, which allows restrictive covenants only as to "an 
agent, servant or employee." to preclude the enforceability of 
covenants entered into by lndepenqent contractors and sales 
agents.20 In Premier fndustrlol Corp. o. Marlow, 21 the court 
refused to enforce covenants between a corporation and its 
"independent sales agents." In determining whether the inde­
pendent sales agents were independent contractors (covenant 
not enforceable) as opposed to empl0>-ees (cO\-enant enforce­
able), the court applied the following test: 

For one to be an emplQ>•ee. the other party must retain 
the right to direct the manner in which the business 
shall be done. as well as the result to be accomplished, 
or in other words, not only what shal I be done, but how 
it shall be done.22 
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Another way by which the court has narrowly construed the 
exceptions to the Alabama statute is to preclude enforcement 
of covenants by anyone ot.her than the parties to them. For 
example, in WJla/1 Safe/JI Supp/JI C-0. v. Indus/rial Sofl!/JI Prod· 
ucts, lm:.,n the court. reversing a trial judge's decision grant· 
ing injunctive relief, refused to permit a successor to the 
emplayer to enforce noncompetition agreements between the 
employees and the predecessor employer. l n this case, the 
plaintiff. Industrial Safety Products, had obtained covenants 
from a number of Its employees. Subsequent to obtaining 
these covenants, Industrial Safety Products engaged inn num, 
ber of corporate reorganizations whereby il merged with 
another company and temporarily changed its name. II subse• 
quently emerged from these reorganizations as Industrial 
Safely Products. Because the court considered the reorganized 
Industrial Safety Products a separate entity from the Industrial 
Safety Products that originally obtained the covenants, it 
refused lo enforce the covenants.u 

Despite the disfavor with which the court says it views post­
employment agretments, covenants have been enforced in 
numerous cases. The Alabama Supreme Court and Court of 
Civil Appeals have enforced covenants not to compete made by 
top level banking executives,2s insurance executives and 
agents,26 television broadcasters,27 radio announcers,21 neW$· 
paper publishers,29 advertising managers.JO gas company3• and 
dry cleaning routemen,l2 pest control managers and Lechnl­
cians,33 travel agents,3• and even coffee salesmen.:15 

In determining whether lo enforce a contractual provision 
in restraint of employment, the Alabama Supreme Court asks 
whether: 

l. the employer has a protectable interest; 
2. the restriction is reasonably related to that interest; 
3. the restriction Is reasonable in t.ime and place; and 
4. the restriction imposes no undue hardship on lhe 

emplayee.36 

If these questions can be answered in the affirmative. then the 
agreement typically will be enforced. 

A.The employer must ha\'e protectable interest 
The Alabama Supreme Court first held that an employer 

must have a "protectable interest" before its covenants wllt be 
enforced in lhe 1982 decision of DeVoe v. Cheatham.31 In 
DeVoe, ihe employer hired an inexperienced employee :ind 
trained lhe employee to install vinyl tops on automobiles. The 
employee later was discharged and the employer sought lo 
enforce a restrictive covenant prohibiting the employee from 
working for a competitor for five years within a 50,mile radius 
of Decatur. The court held that the restriction was not 
enforceable, because the employer had no protectabte interest. 
The court went on to explain that in order for a protectlble 
intues t to exist, "the employer must possess 'a substantial 
right in its business sufficienlly unique Lo warrant the type of 
protection contemplated b)• (al noncompetition agreement.''35 
The court staled: 

If an employee is in a posiLion to gain confidential 
information, access lo secret lists, or to develop a dose 
relationship with clients. the employer may have a pro· 
tectable Interest In preventing that employee from 
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competing. But in the present case, Devoe learned no 
more than the normal skills of the vinyl top installation 
trade. and he did not engage in soliciting customers. 
There is no evidence that ht tither dewloped any spe· 
cial relationship with the customers or had access to 
any confidential information or trade secrets. A simple 
labor skill, without more, is simply not enough to gi\-e 
an employer a substantial protectable right unique in 
his business. To hold otherwi$e would place an undue 
burden on the ordinary laborer and prevent him or her 
from supporting his or her fnmily.311 

Soon a~er its decision in Devoe. the court was called up0n 
again lo discuss its protectable interest requirement. In James 
S. Kemper,•o a lumber industry casualty insurer sued its For­
mer salesman seeking to enjoin him from competing 
statewide for a two-year period. The evidence showed the 
employee had been trained and even carried at a loss for seve.r­
al years so that he could build up a client base. and had "full 
supervision~ o,-er his employer's business in Alabama from 
1963 to 1981. Based on these facts, the Alabama Supreme 
Court enforced the cQ\.>enant, stating that the employee "clear· 
ly had access lo valuable trade information and customer rela· 
tionships in the course of his employment," and that "such 
information and the cJie_ntele acquaintance involved clearly 
constilute(dl a protectable interest."" 

Since DeVoe and James S. Kamper, the protectable interest 
requirement has been Lhe focus of much litigation. In a variety 
of contexts, the court has refused lo enforce post-employment 
covenants where the employment relationship was of short 
duration or where the court fell the employee was more akin to 
the simple laborer in DeVoa, than to the insurance salesman in 
James S. Kemper. For example, in its 1986 Calhoun v. Brendle, 
Inc. decision,e2 the court re1.-ersed a trial judge's order enjoin, 
ing an employee whose Job wu to check and refiU fire extin­
guishers. The employer argued it had a protect.able interest in 
both its customer relationships and its customer list. Disagree, 
ing with the employer. the court held that just because an 
emploree may have talked with customers and customers knew 
his face did not support the trial court's finding of a "close rela­
tionship" between the employee and the employer's customers. 
As for the customer list, the court held lhat in order to be pro, 
tectable a customer list "must be treated in a confidential man­
ner by the employer.''•3 Because the names of all the customers 
were kept on a magnetic board visible to all employees, the 
court ruled the customer list was nol entitled to protection.« 

The court also has found no protectable interest and refused 
to enforce a covenant signed by an insurance agent employed 
for only one year who denied laking customer information 
with him when he len . .i.s copier technicians who the court said 
at best possessed simple labor skills,~ and a television station 
adYertising salesman emplO)·ed for only two months." 

One should not interpret these decisions as an indication of 
the court's unwillingness lo enforce covenants not to compete 
made by employees. Where a covenant is signed by an employ­
ee who had substantial customer contact during his employ­
ment. or had access to confidential information possessed by 
his employer, the covenant will be enforced. l'or example, in 
January of this year. in Clark v. U/>er/y Na/'/ life Insurance 
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Co .. •~ the Alabama Supreme Court affirmed a judgment 
declaring valid a noncompetition agreement signed by one or 
Liberty National's insurance agents and awarding damage$ 
again5t the emplO)>ee for breach of the covenant. The employ· 
ee had worked for Liberty ~ational a.s an agent from 1981 
until he resigned on March 4. 1988. Noting I.hat the employee 
was Liberty National's "sole contact" with its policyholders. 
and recognizing that these relationships were a "valuable 
asset; the court held I.hat Liberty National "clearly" had a pro­
tectable interest in these customer relationships. 

A few months prior to its Clark decision. the court held that 
employers also have a protectable interest warranting enforce­
ment or noncompelition provisions where they Impart to their 
employees conildential information. In Central Bancshares of 
/he Soulh, Inc. v. Pucketl,49 the Alabama Supreme Court 
reversed a lower court's decision refusing to enforce statewide 
a covenant between Central Bank and two of its former lop 
executives. The trial court had enjoined the employees only 
from soliciting Central Bank's existing customers and employ­
ees. but not from competing in the banking business. In 
re\'ersing. the court stated: 

While we agree with I.he trial judge I.hat Central Bank 
has a protectable interest in its customer relations and 
relations with its employees, we do not agree that thal 
protectable interest is limited to its customers and 
employees. As the trial judge indicated. Central Bank 
hns a prominent position in the banking industry in the 
state of Alabama. Moreover, Brannon and Puckett. as 
key employees or Central Bank, had peculiar access to 
all of the techniques and strategies of the bank resµon­
sible for that position. IF an employee is in a position to 
gain conrtdential Information, access to secret lists, or 
lo develop a close relationship with clients, the employ­
er may have a protectable interesL50 

In addition to customer relatioll5hips and access to confi· 
dential information, a protect:able interest also can arise from 
an employer's in\'estment in its employees. In Nationwide 
Mutual Insurance Co. 11. Comu11,S• the Eleventh Circuit Court 
of Appeals, rc1•ersing a summary judgment granted to an 
employee. conducted a tJ,orough analysis of I.he Alabama deci· 
sions discussing the protectable interest requirement. Arter 
noting thnt a J>rotectable interest may arise where the emplo)•· 
ee is in a position lo gain confidential information. access to 
secret lists. or develop a close relationship with clients, the 
Court recognized that a protectable Interest "can also arise 
from the employer's investment in its employee, in terms of 
time. resources and responsibility."52 In reversing. the 
Eleventh Circuit stated that the trial court's ruling could well 
leave the employer's protectable "investment 
interest ... unvindicawl. "S3 

B. Reitrictlon must be rusonably related to emplo)-er's pro­
ledllble intereJt 

Even where an employer establishes the existence of a pro• 
tectable interest, either in its customers or confidential infor· 
mation, the court 1,•ill only prohibit competition lhal threat­
ens that protectable interest. This point recently was illustrat­
ed in the Control Bancshares decision where the court stated: 
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We find that the restriction regarding competition in 
the banking business is reasonably related to Central 
Bank's protectable interest, because the restriction is 
designed to protect Central Bank only in the area in 
which it has a legitimate interest: the banking industry. 
The agreement specifically prohibits Brannon and 
Puckett from competing in the banking business; it 
does not preclude Brannon and Puckett from pursuing 
work outside of banking,54 

If Central Bank had attempted to prevent these employees 
from working in another line or business, the restriction 
would not have been enforceable, because it would not have 
been reasonably re lated lo Central 13ank's protectabl e 
inlerest.55 

C. Restriction must be rea.sonable lo time and place 
The Alabama statute provides that an "employee may agree 

with his employer to refrain from carrying on or engaging in a 
similar business and from soliciting old customers of such 
employer within a specified county. city or part thereof so long 
as the ... employer carries on a like business therein." The 
Alabama Supreme Court describes this statutory language as 
requiring that any reslriction be ·reasonable in Lime and 
place.· While the singular word "county" is used in the 
statute, a restriction may cover a much wider area if reason­
able.56 

Where a restriction is overly broad or otherwise unreason­
able, Alabama courts have lhe equitable power lo strike any 
unreasonable portion and enforce the remalnder.57 In Mason 
Corp. 11. Kennedy, ss the Alabama Supreme Court conferred 
upon LTial courts lhe power to rewrite or "blue pencil" con­
tracts in this manner. The court sLated: 

We hold that a court of equity has I.he power to enforce 
a contracl against competition although the territory 
or period stipulated may be unreasonable, by gyanting 
an injunction restraining the (employee( from compel· 
ing for a reasonable time and within a reasonable 
area.59 

What constitutes a reasonable geographic area depends 
upon the proof of what protection the business needs. /\s the 
Eleventh Circuit recently advised in Comutl,60 ''To secure 
enforcement of a non-compete clause wilhin a particular terri­
lory, the employer must demonstrate that It continues lo 
engage. in that locale, in the activity that il seeks to enjoin.''l>I 
Applying this logic, the Alabama Supreme Court endorsed a 
lrial judge's order limiting to one county the territorial 
restriction lo be enforced by injunction where 90 percent of 
the employer's customers were located in that county.62 ln 
two other cases, I.he court held employers entitled to statewide 
injunctions 1>-here it was shown that lhe employers conducted 
statewide business and the employees had statewide responsi­
bility.6l /\s the court noted in applying a CO\'enant to the geo­
graphic area covering the entire United States east of the 
Rocky Mountains. a covenant not to compete may properly 
include part of Alabama. all of Alabama, or "more terrilOI)' 
than the state of Alabama," depending on the circumstances.~ 

While few Alabama cases expressly discuss what period of 
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time is reasonable for a valid employment restriction. it is clear 
that durations of two years and less will pass judicial scrutiny.65 
On more than one occasion the court has stated, "(T(here can 
be no doubt that a two-year period for the restriction is reason­
able." One should be cautious. however, in attempting to 
enforce an employment covenant for a duration of longer than 
two years. In Mason Corp. u. Kermedy,67 the co11rl refused to 
enforce a five-year covenant against a former employee, where 
the employee already had refrained from competing for two 
years and four months immediately following his termination. 

D. Restriction must not impose an undue hardship on 
employee 

Typically, when the court refuses lo enforce a covenant on 
the basis that the employer lacks a protectable interest, it also 
will find as addit iona l support for its decision that the 
covenant would place an undue burden or hardship on the 
employee.& For example, in Chavers u. Copy Products Co .. 69 

the court, after finding the employer lacked a protectable 
interest. added: 

ITlhe restriction in question places an "undue hard­
ship" on Chavers. Though he is a highly skilled working 
man, he is nevertheless still only a working man, and it 
is undisputed that the only trade he knows and by 
which he can support himself and his family is copier 
maintenance and repair.70 

Similarly, in Sheffield v. S/oudenmire.7• the court stated, 
"'This restriction imposes an undue hardship on Stoudenmire, 
who is fifty years old, married, and possesses significant finan­
cial obi igations.''72 

However, where the covenant does not appear to be the 
product of any unequal bargaining power or overreaching on 
the part of U1e employer, the court may use the fact that the 
employee received considerable consideration as additional 
support for its decision to enforce a covenant. ror exan1ple, in 
Centro/ Bank of the South u. Beas/ey,73 the court recognized 
that consideration can be an important factor in the undue 
burden analysis. The court stated: 

Considering all the circumstances, we cannot hold that 
Beasley will suffer undue hardship if the covenant is 
enforced according to its terms. As a former director 
and officer of First National, he bargained for and 
received over a quarter of a million dollars for his stock. 
He is free to accept employment in a bank outside of 
Baldwin County, or he can accept a non-banking posi­
tion within Baldwin County. On March 16, 1985. he will 
be totally free of the noncompetition covenant. We do 
not see how any lesser burden could be placed on 
Beasley without completely derogating both the 
covenant's purpose and its consideration.74 

While the Central Bank case addressed a situation involving 
the sale of goodwill, not an agreement between an employee 
and employer, the court recently quoted the above passage as 
support for its decision to enforce covenants made by employ­
ees who received approximately SJ.8 million and $800.000 for 
their agreements not to compete.7S 
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SALE OF GOODWILL OF BUSINESS OR 
PARTNERSHIP DISSOLUTION 

Subsection (b) of the Alabama statute permits the seller of 
the goodwill of a business to agree with the buyer to refrain 
from carrying on or engaging in a similar business. Subsec­
tion (c) of the Alabama statute provides that partners upon or 
in anticipation of a dissolution of a partnership may agree that 
none of them will carry on a similar business where the part­
nership business has been transacted. Alabama courts consid· 
ering covenants not to compete executed in such situations 
have not been nearly so restrictive in construing the agree­
ments as they have been in construing covenants executed by 
employees. Although never articulated by an Alabama court. 
this probably is due to the fact that covenants executed in con­
nection with the sale of goodwill are negotiated between 
sophisticated individuals capable of arms-length bargaining 
who usually receive greater consideration for their covenants 
than do employees. 

In order for a covenant not to compete to be valid when exe· 
cuted in connection with the sale of a business, it is not neces­
sary that the contract of sale specifically state that the transac­
tion includes the sale of goodwill. It is sufficient if the contract 
indicates that the buyer is taking over a going concern.76 Mow· 
ever, the contract of sale must contain a provision prohibiting 
competition, because a covenant not to compete never will be 
implied 111hen a business is being sold.77 

Just as contracts restricting the practice of a profession are 
void in the employment context. so too are such contracts 
when executed by a professional in connection with the sale of 
a business or the dissolution of a partnership. For example. in 
Friddle v. Raymond,18 the Alabama Supreme COLtrt affirmed a 
trial judge's refusal to enforce a covenant not to compete con­
tained in an agreement memorializing the dissolution of a 
partnership between two veterinarians. The Court held, 
"Because veterinarians are professionals, they are not excluded 
from the general rule prohibiting covenants not to com­
pete."7ll 

Similarly, in Thompson u. Wiik, Reimer & Swee/ ,8-0 an 
accountant sold her accounting business and agreed not to 
compete for a period of time, during which she was to receive 
a share of the profits from the purchaser. The contract specifi­
cally provided that the payments were not for goodwill. The 
purchasers failed to make the payments and the seller sought 
damages. The Court held void the covenant not to compete 
and the provision for payments for such covenant, citing its 
previous decisions holding contracts restricting the practice of 
a profession void. In subsequent decisions, the court has dis· 
tinguished its decision in Thompson and required purchasers 
to continue to make payments to sellers even though the sell­
ers' covenants not to compete were found void.81 The court 
justified its ruling in these subsequent decisions on the basis 
thal there was sufficient consideration, other than the 
covenant, provided by the seller to support the purchase 
price.82 

ln Firs/ Alabama Bancshares, Inc. u. McCahey83 and Cen­
tral Bank of /he South u. Beasley/" the court made clear that 
the purchase of stock can equate to the sale of goodwill.8/i In 
both these decisions, the court considered transactions in 
which local banks were merged into larger bank holding com-
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panies. In each case, U1e major stockholders of the local bank 
sold their stock to a larger bank holding company and in the 
process agreed not to compete with the holding company, but 
then violated their covenants. The Alabama Supreme Court 
rejected the stockholders' contention that the sale of their 
stock was not a transfer of goodwill, holding that stockholders 
of corporations are the equitable owners of the assets of the 
corporation and can themselves transfer these assets, includ­
ing goodwill. 

In two instances. the court refused to enjoin wives of sellers 
of businesses from competing with the businesses their hus­
bands sold. In Russell /J. Mul/is, 86 an action was brought 
against a wife to enjoin her from operating a convenience 
store in competition with two convenience stores her husband 
previously sold to the plaintiff. Noting that the wife "was not a 
party to either contract," and the evidence showed that the 
convenience store was "owned and operated solely" by the 
wife, the court denied the plaintiffs request for injunctive 
relief against the wife. The court did recognize that had the 
facts shown that the husband assisted his wife in operating the 
store or the wife assisted lhe husband in violating the 
covenant, the wife properly could be eojoined.87 

The outcome was the same in Livingston v. Dobbs,86 where 
the court refused to enjoin a wife from competing with the 
purchaser of her husband's barbecue business, even though 
she had signed a noncompetition clause. The court reasoned 
that even though the wife had agreed not to compete. the 
agreement she signed was unenforceable because it did not 
meet one of the exceptions found in subsections (b) or (c) of 
the Alabama statute. The wife was not an employee of the pur­
chaser nor did she own any of the business her husband sold. 

The court made clear in Files v. Schaible$~ that it will not 
tolerate circumvention of valid covenants not to compete 
through the use of front people. Files sold to Schaible the Ellis 
Red Barn Restaurant in Demopolis, Alabama. In doing so, Piles 
agreed not to compete for five years within five miles of the 
Ellis Red Barn Restaurant. Shortly after the sale, a restaurant 
called Ellis V began operating across the street from the Ellis 
Red Barn Restaurant. Schaible brought suit. While the evi­
dence at trial showed that the lease purchase agreement ror 
operation of the Ellis V was signed by a former Red Barn wait­
ress and that others were involved in financing and running 
the operation, the court had no difficulty in affirming a jury 
verdict in the amount of SS0,000 against Files where there was 
testimony that Files told a number of people that he had man­
aged to find a way to get around the noncompetition agree­
ment.90 

Like post-employment restraints, the court will enjoin com­
petition only for a reasonable time and within a reasonable 
geographic location. Simply because the restriction may be 
ambiguous, vague or overly broad does not render the entire 
covenant invalid. Rather, "lTJhe court may strlke the unrea­
sonable restriction from the agreement or the court can 
enforce the contract within its reasonable limits.''91 

Agreements not to compete with sold businesses have been 
enforced in areas as expansive as the entire United States and 
Canada for a period or five years92 to areas as small as Baldwin 
County for two years .93 Again, like post-employment 
restraints, the guiding I ight has been what protection is neces-
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sary under the particular facts of the case. Put more simply, 
"Where did the sold business operate prior to the sale?''94 

PARTIAL RESTRAINTS AND FORFEITURE 
PROVISIONS 

In various contexts, the court has construed contractual 
provisions as only partial restraints on trade not governed by 
the Alabama statute. \.\'hile many of these decisions seem to 
connict with and even contradict other decisions of the court, 
they can be quite useful in enforcing an otherwise invalid 
restraint. 

In three decisions, the Alabama Supreme Court has held 
that agreements by employees not to solicit customers are 
only partial restraints or trade not subject to the Alabama 
statute.95 For example, in Hoppe v. Preferred Risk Mui. Ins. 
Co., the court stated, "A prohibition against soliciting (cus­
tomers! is the not the same as a prohibition against engaging 
in a lawful profession, trade or business."96 The court reasoned 
that where an employee is not prohibited from competing, but 
merely from soliciting customers, the agreement only partially 
restrains trade and is not even governed by the Alabama 
statute.97 

In glaring contrast to these decisions, the Court held void 
and unenforceable in Cherry, Bekaert & Holland 11. Brown98 a 
provision requiring an accountant withdrawing from a part­
nership to pay a set fee to the partnership for any partnership 
clients he represented during the first three years after with­
drawal. Even though the fee may have been so steep as to pre­
vent the withdrawing partner from doing any work for the 
accounting firm's clients for the three year period, the provi­
sion still had only the effect of preventing sol icitalion with the 
partnership's clients. It was not a prohibition on engaging in a 
lawful profession. Under the rationale employed by the court 
in Hoppe, it would seem that the provision would have been 
viewed as a partial restraint not subject to the Alabama statute. 
Nonetheless, the court not only applied the Alabama statute to 
void the agreement, but charged the accounting firm with 
attempting to "subvert and circumvent the laws and policies of 
Alabama regarding covenants not to compete."99 

There are many types of other provisions or agreements that 
the court has viewed and labeled partial restraints. l'or exam­
ple, in Tomlinson v. Humana, lnc.,100 the court endorsed the 
use of an exclusive service contract between a physician and a 
hospital. By the terms of the contract , the physician was 
required to supply all primary pathology services needed at 
three Humana hospitals. The agreement was challenged by 
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another pathologist The Court, characterizing the agreement 
as "only a partial restraint," held the agreement enforceable, 
becall5e it allowed the plaintiff pathologist to work at other 
hospitals and did not affect the public interest 

The Court reached the same conclusion in Cafnea 11. 
Pasquale food Co.,101 where the restriction was loeated in a 
franchise agreement and prew.nted the franch~e only from 
operating another pizza parlor within five miles for a period of 
18 months. If the court had not construed these provisions as 
partial restraints, they would have failed the Alabama statute. 
because they were not between employers and employees. nor 
did they involve the sale or a business or the dissolution or a 
partnership. 

Perhaps the best statement of the law regarding partial 
restraints was set forth by the court in Alabama-Tennessee 
Natural Cos Co. v. Hunlsville,102 where the courl upheld a 
contract giving the City of Huntsville the exclusive right to 
sell gas in Madison County. In enforcing the agreement as 
only a partial restraint of trade. the court stat~ : 

It is true that contracts in general restraint of trade vio­
late the policy of the law and are therefore wad, but as 
observed in Terre Haute Brewing Co. v. flfcCeever. 
"E,•ery contract , however, which at all restrains or 
restricts trade, is not void; it must injuriolllly affect the 
public weal: that it may affect a few or several indMdu· 
als engaged in a like business does not render it void. 
Every contract of purchase and sale to some extent 
injures other parties: that is, It necessarily prevents oth· 
ers from making the sale or sales consummated by such 
contract." 

Contracts in partial restraint of trade are always upheld. 
when properly restricted as to territory, time and per· 
sons. where they nre supported by sufficient considera­
tion.un 

Applying this rationale in other cases. the court has approved 
or a landlord's agreement with a tenant not lo tease space in a 
shopping center to any of the tenant's competitors,'°' and an 
agreement in which a retailer agreed lo buy all the beer he 
needed from another party.105 

Another form of restraint often employed by businesses to 
partially restrain or discourage competition is a forfeiture provi­
sion. The Alabama Supreme Court has recognized lhal provi­
sions whereby an employee agrees to forfeit certain benefits can 
be valid and enforceable under Alabama law.106 According to the 
court, these provisions do not imp_licate the Alabama statute. 

In Courington u. Birmingham Trust National Bank,101 an 
employee entered into an agreement with a bank that provided 
that the employee would forfeit all of the bank's contributions 
to his account in a profit sharing plan in the e\'ent he took 
employment "1th a competing bank. When the employee 
resigned and took employment with a competitor. the bank 
refused to pay him its contributions to his accouni. The 
employee sued to reco"er the bank's matching contributlon. 
After reviewing decisions from throughout the United States, 
and noting that "forfeiture-by-competition clauses appear to 
be widely used in the business community" and "with few 
exceptions upheld," the court found the employee forfeited his 
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benefits by taking employment with one of the bank's com­
petitors. •OS 

In Southern farm Bureau Lile Ins. Co. v. Mitchell.'" the 
Alabama Court of Civil Appeals .appro\'ed the use of a forfeiture 
provision similar lo the one in Courington. In Mitchell, an 
insurance agent's emplO)'fflent contract provided that ht would 
not be entitled to renewal commissions after termination or his 
employment if he began representing any other insurance 
company in the state or Alabama. After the agent was terminat­
ed, and began serving as an agent for other insurers, Southern 
F'arm Bureau ceased sending him renewal commissions. The 
agent sued. The court held that the contract involved a valid 
forfeiture provision rather than an invalid damage clause and 
did not fall within the terms of the Alabanin statute. 

One type or partial restraint the Alabama Supreme Court 
will not enforce is the "no switch" agreement. A "no switch" 
agreement is an arrangement between competitors where each 
agrees not to hire the other's employees. In both Defeo, Inc. v. 
Decatur Cylinder. lnc .. 110 and Duson Con~'(!yor Maintenance. 
Inc. v. Young & Vann Supply Ca., 111 the c_ourt refused to 
enforce these agreemen\$. In both cases, the employers argued 
that the provisions were only partial restraints, because they 
did not foreclose the employees from gainful employment 
elsewhere. The Alabruna Supreme Court disagre~. reasoning 
that in neither case h.ld lhe employees themselves agreed with 
lheir employer not to be employed by the competitor. 8ecall5e 
the agreements did not meet any of the exceptions found in 
the Alabama statute, they were $truck down. 

REMEDIES FOR VIOLATION 
The normal remedy for one seeking lo enforce a covenant 

not to compete is an injunction prohibiting the covenanter 
from violating the agreement.II? In addition to obtaining an 
injunction prohibiting competition, a party may be entitled to 
damages for breach of the covenant.113 Finally, a new employ­
er may be enjoinN from employing the party agreeing not to 
compete, or may be assessed damages for interfering with the 
covenant.115 

LAW TO BE APPLIED 
Quite often. contracts containing covenants not lo compete. 

like other contracts. provide that the contract shall be gov­
erned by the law of another swte. 1"he court recently was con­
fronted with such a situation In Cherl'y, Bekaerl & No/land u. 
Brown,116 1shere an accountanl signed a parlnership agree­
ment providing that North Carolina law would govern. Under 
North Carolina law, the contract was enforceable: under Alaba­
ma law, it was not. The Alabama Supreme Court. declaring 
that the covenant at issue "clearly Oies directly in the face of 
the public policy o( Alabama." refll5ed to enforce the contrac­
tual choice of law provision and appllN Alabama law to wid 
the agreement. m 

CONCLUSION 
As may be evident from this ilrticle, it is often difficult to 

predict where a trial or appellate court may draw the fine line 
between reasonable protection of an employer's or purchaser's 
business and an unreasonable re~Lraint on trade. As the court 
cautioned in Robinson v. Comvuter Seruicenters, Inc., 118 
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"IE]ach particular contract must be tested by determining on 
the facts of the particular case whether the restriction upon 
one party is greater than is reasonably necessary for the pro­
tection of the other party." While this article is In no way 
exhaustive, It Is hoped that it provides some guidance in the 
drafting of restraints on competition and some assistance to 
counsel who may be drawn in aller litigation commences. • 
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CORPORATE COUNSEL SECTION 
To belier se!Ve the needs ol corporate attorneys rn Alabama, the Alabama State Bar formed the Corporate Counsel Se<:tion Task Force. The 

task force was chartered to delermine ii lhere Is sufficient lnteresl among members ol <he bar to suppon a Corporate Counsel Se<:tion. Several ol 
Alabama's in-~ouse corporate-attorneys expressed a desire to see a se<:iion address lhe partlc.ilar needs ot corporate counsel. 

The proposed sec<ion would serve members ol <he Stace bar who regularly provl<fe legal seivlces to corporate clleo<s. either as in-house corpo, 
rate attorneys or as attorneys in private practice who regu1afly advise corporate clients. The lnitial, fnformal ln'ves~gatlon has lfncovered a sorptls· 
fng numbar ol au01neys In the Sia.le whose practice frts one of lhese lwo criteria. 

The benefits ol participation in the seciion would be numerous. First by networking with sfmllarly-s1<ua1ed anorneys, membe1s could exchange 
lnforma1ron ab0u1 library Moldings. sample policies and practices. methoos for managing fn-house law olflces. ln·house trainlng and development, 
and olher topics. Second. lhe se<:tion would seek co provi<fe continuing legal education programs which focus on lhe needs oJ in-house counsel In 
Alabama. Tttlrd, a qua"erty newsletter could address CtHtent issues ol interest 10 fn·house counsel. Olher l)\Jblications might Include various ch~­
Jists submitted by members ol the section. and an Alabama Corporate Counsel's Desk Reference. A,mong olher possible section activities is a com· 
puter bulletin board aa;essible by any members of the section having the appropnate compwer technology. 

Members could conuibute 10 the seclton·s accomplishments by particlp,allng in commtttee acl<fresslng areas such as: 
• In-house anomey moni1ori119 and devefopment programs: 

the development and maintenance of In-house legal libraries; 
In-house p,actlce an<f technology: 
policles. practices and procedures: 
ethics; 
law department management: 
section publications: and 
section programs. 

The task force is now trying ~o identify all members of ltie state bat who WOUid be interested in the creation of such a section1 tr you are Interest-­
ad, please complete and return Che a1tached response care. This does not commit you lo become a membar of the section (if formed), nor does It 
commit you to pe~om, any work lowar<f creating the section. Rather. ii simply helps lhe iask force determine the le\iel ol ln<eresc In forming such a 
section. In addition to lhis message In The Alabama Lawyer, a dl1ec1 mall campaign is befng conducted co attorneys who may ool be direclfy 
involved In state bar activities, but who ""IY want 10 participate in a corporate counsel program. 

Jud Henningto n. Task Force Chairpe rson 

I would be Interested In Joining !he proposed Corporat e Counsel Secti on of the Alabama Seate Bar. 

Name 

Finn 

Mailing address. City, Stace. ZIP) 

Please return by June 1, 1992, co Ke11h B. Norman, Director of Programs, Alabama State Bar. P.O. Box 6'71, Mon<gomery, AL 36101. 
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ABOUT MEMBERS, AMONG FIRMS 

ABOUT MEMBERS 

Theodore L. Hall announces that he 
has moved his law office to 521 Two 
Office Park, Mobile 36609. Phone (205) 
343-8363. 

K. Steph en Jackson announces the 
relocation or his office to 2420 Arling­
ton /\venue. Birmingham 35205. Phone 
(205) 933-2900. 

A.nthon,,y R. Lh•lngaton announces 
the opening or his office at One Hall 
Street at Daleville Avenue, Daleville 
36322. The mailing address is P.O. Box 
445, Daleville 36322. Phone (205) 59-
4539. 

Robert E. Moorer announces the 
relOClltion of his office to 950 financial 
Center, 505 Twentieth Street North, 
Birmingham 35203-2678. Phone (205) 
328-9000. 

Rodger K. Bran nu m, formerly or 
Price & 13rannum, announces the relo­
cation of his office to 166 South Main 
Street, Suite 203-B, Enterprise 36330. 
Phone (205) 393-1666. 

Marona Potty announces her selec­
tion as the Chief Deputy Clerk for the 
United States Bankruptcy Court. North­
e_rn District of Alabama. Her mailing 
address is 1800 Fifth Avenue North, 
Room 108, Birmingham 35203. Phone 
(205) 731-3742. 

Richard K. Keith announces the 
relocation or his office to 547 South 
Lawrence Street. Montgomery 36104. 
Phone (205) 264-6776. 

0110 A. Thompson, Jr. , formerly 
Counse l. U.S. Naval Supp ly Depot, 
Yokosuka, Japan, has been reassigned to 
the position of Counsel, U.S. Naval 
Regional Contracling Center. Singa­
pore, and conlmues to act as lhe Pacific 
Area Counsel for the Naval Supply Sys­
tems Command. This posilion is a civil­
ian position within the office of lhe 
General Counul of the Navy. The mail­
ing address i.~ NRCC Singapore. FPO AP 
96534-2100. Phone (65) 221-6266. 

Linda Nobles announces a change or 
address to PSC 557, Box 1806, FPO AP 
96379-1806, pursuant to relocation to 
Okinawa, Japnn. 
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Marlon F. Walker announces the 
opening of her firm at Suite 100, 2151 
Highland Avenue Birmingham 35205. 
Phone (205) 930-6900. 

Larry D. Smith announces that he 
recently became a founding shareholder 
in Cabanlu, Burke & Wagner with 
offices In Orlando and Tallahassee, Flori­
da. Michael J. Wiggins, another mem­
ber of the Alabama State Bar. is associat­
ed with the Orm. The address of the 
Orlando office Is Olympia Place. Suite 
1800. 800 North Magnolia Ave_nue, P.O. 
Box 2513. Orlando. Florida 32802-2513. 
Phone (407) 246-1800. 

AMONG FIRMS 

Barker & Janeclcy announces the 
relocation of the firm's Birmingham 
ofnce to Suite 3120. AmSouth-Harbert 
Plaza, 1901 Sixth Avenue North, Birm­
ingham 35203. and that Judson W. 
Welt a ha! become a member of the 
firm. and that Thomu Coleman, Jr. , 
SIWlD Lee Gunnels . former staff attor­
ney for senior Associate Justice Hugh A. 
Maddox, and Daniel R. Klasb1g have 
become associated with the firm. 

Richard F. Pate & Associates 
announces that Allen A. Ritchie and 
Susan S. Powers have become associ­
ated with the firm. 

Thomas E. Baddley , Jr. and 
Wendy Brook s Crew announce the 
merger of their practices and the forma­
tion of Baddley & Crew, P.C., Suite 
550, Park Place Tower, 2001 Park Place 
North. Birmingham 35203. Phone (205) 
252-0919. 

Lanier , Ford , Shaver & Pa.yne 
announces that Elizabeth Williama 
Abel and Y. Albert Moore, m have 
btcome members of the firm and that 
Jefftty T. Kelly has become associated 
with the firm. 

Robbin s, Owsle y & Wilkins 
announces the firm's relocation to 726 
Stone Avenue, Suite A, Talladega 35160. 
Phone (205) 362-1650. 

MIiier, Hamilto n, Snider & Odom 
announces that Carro ll E. Blow, Jr., 

Matthew C. McDonald and Madt J. 
Tenhundreld ha~'t btcome members of 
the firm and Joseph C. cm, Jr. has 
become of counsel lo the firm and 
Jame, Rebarchak has become associ­
ated with the firm. 

Beas ley, WIison, Allen, Mendel· 
sohn, Jemison & James announces 
that David W. Vicbrs . former assis­
tant attorney general. State of Alabama, 
and L. Landis Sexton , former staff 
attorney to Alabama Supreme Court 
Justice II . Mark Kennedy have become 
associated with the firm. 

Veltaa & Cox announces lhal J. 
Ray Warnn , chairperson, Alabama 
Ethics Commission and former claims 
superintendent, State Farm Mutual 
Automobile Insurance Company, has 
become associated with the firm. 

John son & Cory announces that 
David Madl,011 Tidmore has become 
an associate of the firm. The mailing 
address is 300 Twenty First Street 
North, Birmlnitham 35203. Phone (205) 
328-1414. 

Hand, Arendall, Bedaole, Cttavu 
& Johiulon announces that Henry T. 
Morriuette , Allen S. Reeves and J. 
Stephen Haney have become associ­
ated with the firm. 

Armbrecht , Ja cbon, DeMouy, 
Crowe, Holmes & Reeves announces 
that Stephen R. Copeland, William 
Austin Mulherin , ID and Tara E. 
Thompson have become associated 
with the firm. The mailing address is 
1300 AmSouth Center. P.O. Box 290, 
Mobile 36601. 

Ruahto n, Slakely, Johnalon & 
Garrett announces lhat Helen Crump 
Wells has become a member of the 
firm. The mailing address is P.O. Box 
270. Montgomery 36101-0270. 

Bamett , Noble, Hanes & O'Neal 
announces that Daniel Sparks has 
btcome a membtr of the firm and that 
Cecil C. Duffn , m has be_come associ­
ated with the firm. The firm name has 
changed to Bamett , Noble, Hanes & 
Sparks . The address remains at 1600 
City Federa l Building, Birmingham 
35203. 
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NOTICE 
GRADUATE TAX PROGRAM 

TO BE CANCELLED 

The University of Alabama 
announced recently that Its Gradu· 
ate Tax Program will not start 
ano ther cycle thi s fall. The law 
school had conducted Its Graduate 
Tax program since 1977, offering 
the LL.M. (taxatio n) degree. The 
program operates on a two-year 
cycle, meeting in the evenings and 
on weekends. The program has 
been of fere d in Birmingham, 
Mobile, Montgomery and Huntsville. 
Because of funding limitations at 
the University, the program will not 
start another two· year cyc le in 
August 1992. 

The decision does not Indicate an 
end of the Graduate Tax Program. 
The law school hopes to resume 
offering the p rogram in the near 
future. 

Designed specifically for law Cirms 

• Comml'TCial &: Rcrail Colleclions 

• 1'1cdk~I & Subrogation Cases. 

• f'or I B1'1-PC's & Networks 

• Ont: Time Data F.:nlr)' 

• Use.r Friendly Pop-Up \Vindtiws 

• Automatic forms & Letters 

• \VordPerfect 5.1 lntl'fface 

• Complete Tickl~r S)-slem 

• Trusl Accounting & Check \\!'riling 

• Pro,-en, Affordable. & Expandablr. 

Free Demonstration 
Program Available 

For Information Call 
(800) 827-1457 

, ..... JS Technologies, Inc. 
J , ., I 5001 West Broad St. 
.... Richmond, VA 23230 
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Yearout , Myer s & Traylor an· 
nounces that Bryan Scott Ty ra has 
become an associate or the firm. Offices 
are located at 2700 SouthTrust Tower, 
Birmingham 35203 

Sarah F. Browne and Jo Alison 
Taylor have relocated their respective 
law offices lo Suite 725, Brown Marx 
Tower, 2000 Pirst Avenue North. Birm· 
ingham 35203. 

lllcElvy & Ford announces that 
Philip N. Lisenby and Mary S. Bums 
have become associated with the firm. 
Offices are located at 621 Greensboro 
Avenue. Tuscaloosa 35401. Phone (205) 
349-2000 and al 122 Court Square East, 
Centreville 35042. Phone (205) 926·9767. 

Drinkard , Ulmer, Blck a & Leon 
anno unces tha t Winn Faulk has 
become associated with the firm. He also 
opera tes a branch o ffice in Baldwin 
County, at P.O. Box 940, Spanish Port 
36527. Phone (205) 626-8051. 

Bill , Bill , Cart er, Franco , Cole & 
Black announces lhal Robert C. 
Black , Jr. and Willi am C. McGowin 
have become associated with lhe firm. 
Offices are located at 73 Washington 
Avenue, P.O. Box 116, Montgomery 
36101-0116. Phone (205) 834·7600. 

William s, Harmon & Hardegree 
announces that T. Eric Ponder has 
become associated with the firm. Offices 
are locale d al 1130 Quintard Tower, 
Suite 403, Anniston 36202. 

Nolen & Nolen announces that J. 
Merrell Nolen , Jr. has become a mem­
ber of the firm. Offices are located al 309 
First Avenue, North east, Payette 35555. 
Phone (205) 932-3281. 

Bradley , Arant, Rose & White 
announces that C. Edward Cassady , 
III , David C. Hymer , Michael D. 
Mdubben and Michael R. Penning. 
ton , all of the Birmingham office, and 
Scott E. Ludwig or the Huntsville 
office have become partners in the firm. 

Trimmier , Atchi s on & Hayler 
announces that Stephen P. Morton , 
Jr. has become associated the firm. 

Floyd , Keener , Cusimano & 
Roberts announces that Gary J. Bone 
and Philip E. Miles have become asso­
ciated with the firm. Offices are located 
at 816 Chestnut Street, Gadsden 35901. 
Phone (205) 547-6328. 

Waller , Denle y, & Lawyer 
announces that John Elgin McCulley 
has become associa ted with the firm. 

The mailing address is 2101 Br idge 
Avenue, Northport 35401. Phone (205) 
339-5151. 

Allman, Kritzer & Levick 
annou nces that Elizabeth Bolland 
Dutchim has become a partner in the 
firm. with offices located at 6400 Powers 
F'erry Road, Northwest. Powers Ferr y 
Landing, Su ite 224, Atlanta, Georgia 
30339. Phone (404) 955-3555. 

Wilkin s, Banke ster, Bile s & 
Wynne announces that Helen D. Wal· 
ton has joined the firm and will practice 
in the Fairho pe office, 221 Fairhope 
Avenue, P.O. Box 1367, l'airhope 36533. 
Phone (205) 928-1915. 

Sasser & Littleton anno unces lhal 
Gregory D. Crosslin has become a 
member or the firm. located in the Colo­
n ial F'inance Center, One Commerce 
Street, Suite 201, Montgomery 36104. 
Phone (205) 843-7800. 

Corley , Moncu s & Wa rd an­
nounces that Kathryn D. S umrall 
has become a partner of the firm, 
located at 2100 South bridge Parkway, 
Suite 650, Birmingham 35209. Phone 
{205) 879-5959. 

Emond & Vine s announces that 
Kirk Davenport has joined the firm as 
an associate. The mai ling address is 
1900 Daniel Building, P.O. Box l 0008, 
Birmingha m 35202-0008. Phone (205) 
324--4000. 

Najja r Denabur g announces that 
Leonard Wertheimer , m has joined 
U,e firm as a member, and that Richard 
W. Thelbert has joined the firm as an 
associate. The mailing address is 2125 
Morr is Avenue, Birming ham 35203. 
Phone (205) 250·8400. 

O'Bannon & O'Bann on announces 
that Christopher E. Connolly , for. 
merly associa ted with t he firm. has 
become a member of lhe firm. Offices 
are located at 402 South Pine Stree t, 
F'lorence 35630, and the mailing 
add ress is P.O. Box 1428, l'lorence 
35631. Phone (205) 767-6731. 

Adams & Reese an nounces the 
opening of a new office in Washington, 
D.C., the fourth for the firm. 

lllcRight , Jackson , Dorman , 
Myrick & Moore announces that Patri ­
cia J, Ponder and David R. Peeler 
have become partne rs in the firm. The 
office is located at l 100 First Alabama 
Bank Building, JOG St. Pranc is Street, 
Mobile 36602. Phone (205) 432-3444. • 
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DISCIPLINARY REPORT 
Disbarment 

•Birmingham attorney Barbara Fox 
Jones has been disbarred from the prac­
tice of law pursuant to Rule (8Ja. Rules of 
Disciplinary Procedure (Interim) effective 
February ll , 1992. (ASB No. 90-826( 

Suspensions 
•Tuscaloosa lawyer Richard Owen 

Fant. Jr. was suspended from the prac­
tice or lnw for 89 days by order of the 
Alabama Supre me Court, effective 
March 20. 1992. The Disciplinary Com­
mission accepted !'ant's conditional 
guilty plea in the following matters: 

ASB 88-23 • Pant prepared and back­
dated a deed to remove 40 acres of land 
from a bankruptcy estate. Fant states that 
he had known the family for a number of 
years. knew they always intended to give 
this land to their children. and backdated 
the deed lo help them. 

ASB 89-806 • Fant contacted a ju ror 
alter the jury was dismissed (hung jury) 
and asked her ho111 she voted. When she 
told him how she voted, he became rude 
and prof.me. 

ASB 89-119 • Fant was i;aid a fee of 
$1,500 by the elderly mother of a criminal 
defendant to petition for a rehearing or 
appeal to the Alabama Supreme Court. 
Pant did neither. (ASB Nos. 88-23. 89-806 
and 89-116( 

•Cullman lawyer Eddie Le.e Lewis was 
suspended from the practice of law by 
order of the Supreme Court of Alabama, 
effective November 15, 1991, for a period 
of three years. Disciplinary charges pend­
ing against Lewis were deemed admitted 
by lhe Disciplinary Board of the Alabama 
State Bar by virtue of Lewis' failure to file 
an answer or other responsive pleadings. 
The charges involve lhe following; 

ASB 90-32 • In August 1989, Lewis was 
retained lo file a bankruptcy and was paid 
a fee of S600. On January 10, 1990. Lewis 
was informed by the client that he wanted 
Lewis to withdraw since he had not filed 
the bankruptcy. On January 17, 1990. 
Lewis, nevertheless, instituted a bankrupt· 
CY proceeding on behalf of his client but 
issued a worthless check to the Bankrupt· 
CY Court in payment of lhe filing fee. 

ASll 90-279 • In December 1989, Lewis 
was retained to obtain an uncontested 

THE ALABAMA LAWYER 

divorct and was paid a fee of $458. 
Although all necessary documents were 
signed, Lewis never filed the petition nor 
did ht refund any portion of the fee. 

ASB 90-390 • In February 1987. Le-.11is 
was retained to file a bankruptcy and was 
paid a fee or $510. l..cwis never filed the 
petillon nor did he refund any portion of 
the fee. 

ASB 90-588 • In February 1990. Le-.vis 
was retained lo obtain a divorce and paid 
a fee of S457. Lewis never filed lhe 
divorce petition nor did he refund any 
portion of the fee. 

ASB 90-634 • Lewis entered into a 
barter arrangement with a client wherein 
Lewis was permitted to lease I.he client's 
house in exchange for legal services. 
Lewis failed lo provide the agreed-to legal 
services. The client was forced to file an 
unlawful detainer action to recover pos· 
session or lhe premises. 

ASB 90-719 • In October 1988, Lewis 
was appointed to represent a criminal 
defendant nt tria l and on appeal. The 
criminal defendant was sentenced to life 
without parole and, thereafter, tried on 
numerous occ.uions. unsuccessfully, to 
contact Lewis. Lewis willfully refused lo 
correspond with his client. refused to 
provide him with the requested trial 
transcript or appellant brief, and did not 
inform his client that his conviction was 
affirmed. 

ASB 90-990 · Lewis was retained to 
represent a client in two criminal mat­
ters and a divorce and was paid fees of 
S5.000 and $475. respectively. Lewis pro­
vided no legal services to his client nor 
did he refund any portion of the fee. 

IASB Nos. 90-32. 90-279. 90-390. 90· 
588. 90-634. 90-719, and 90-9901 

• Wetumpka Mtorney Blake Alan 
Creen has been temporarily suspended 
irom the practice of law by the Disci­
plinary Commission of the Alabama State 
Bar. pursuant to Rule 20, Rules of Disci­
plinary Procedure (Interim), effective 
March 31, 1992. 

(Rule 20(a)- Pel# 92-01) 

Surrender of License 
•Athens attorney Thomas S. 

Woodruff, Jr. has, in response to charges 
filed against him by the office of General 

Counsel of the Alabama State Bar. \'Olun­
tarily surrendered his license lo practice 
law in all courts of the State of Alabama, 
effective March J, 1992. 

Public Reprimands 
•On February 28, 1992, Montgomery 

allomey Richard C. Brooks was publicly 
repri 111anded by lhe Alabama State Bar. 
Brooks had represented a criminal defen. 
dant in the Montgomery County Circuit 
Court on several pending felony charges. 
Subsequent to the client's entering a plea 
of guilty. Brooks wrote to the client 
advising the client that the district attor­
ney's office wa.s going to make a recom­
mendallon that the cllenl receive a maxi­
mum of 15 years. and further, that the 
trial court judge had agr«d lo be bound 
by this recommendation. However. al the 
sentencing hearing. Brooks made no 
motion on behalf of his client, and the 
judge, who obviously was not a party to 
any plea agreement, sentenced the client 
to 50 years. 

Thereafter, the client filed a habeas 
corpus action. During those habeas cor­
pus proceedings, It was disclosed that 
misrepresentations made by Brooks con­
stituted ineffectkt assistance o( counsel. 
The client was then resentenced by the 
trial court. upon recqmmendalion of the 
attorney general's ofnce, to a 15-year 
term. Brooks' ineffective assistance of 
counsel was found to have constituted a 
violation of OR 7-lOl(A)(l), [failing lo 
seek the lawful objectives of a client], OR 
1-102(A)(5), !engaging in conduct preju­
dicial lo the administration of justice(, 
and DR 1- t02(A)(6). !engaging in con· 
duct which adversely reflects on his fit­
ness to practice lawl. lASB No. 90-309) 

• In ASB Nos. 89-268 and 90-60l(A). 
Mlchael Lee Allsup of Gadsden was pub­
licly reprimanded for practicing law in a 
jurisdiction when to do so constituted a 
violation of the regulations of the profes, 
sion In that ju risdiction, contrary to Dis­
ciplinary Rule 3-103(8). Allsup!s license 
lo practice law had been suspended 
September 15, 1987 for his failure lo 
comply with the Alabama State Bar Rules 
or Mandatory Continuing l.egal Educa­
tion. While still under that suspension, 
Allsup negotiated employment as an 
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attorney with Leon Carmon, attorney-at­
law, of Gadsden. 

Thereafter, for a period of some ten 
weeks, Allsup engaged in the practice of 
law while in the employ of Carmon. 
Specifically, in 90-60l(A), Allsup negoti­
ated a guilty plea on behalf of a criminal 
defendanl/clien t of Carmon's . Allsup 
appeared in the Etowah Circuit Court 
with and on behalf of the client when the 
client entered guilty pleas to pending 
criminal charges. Allsup also appeared 
with another of Carmon's clients at a 
preliminary hearing, and sat at counsel 
table with the client even though not 
accompanied by Carmon. 

At the February 28, 1992 meeting of 
the board o( commissioners of the Alaba­
ma State Bar, Allsup received a separate 
public reprimand in each of the above­
referenced ASB matters. IASB Nos. 89-
268 & 90-60l(A)] 

• Birmingham lawyer James 8. Morton, 
II was publicly reprimanded by the Alaba­
ma State Bar on l'ebruary 28, 1992. Said 
reprimand was administered to Morton 
for his willfully neglecting a legal matter 
entrusted to him, a violation of Rule 1.3, 
Alabama Rules of Professional Conduct. 

Mort on was contacte d by a cl ient 
request ing that he pursue delinquent 
child support payments owed to the 
client by the client's former husband. 
Morton agreed to proceed on behalf of 
the client upon partial payment of his 
fee. However, even thoug h Morton 
received said partial payment, he failed 
to proceed in a timely fashion on behalf 
of the client. The client, being unable to 
contact Morton and discuss the matter 
with him, filed a complaint against Mor­
ton with the bar. Morton failed to file 
any written response to the complaint 
even though requested to do so on at 
least three separate occasions by an 
investigator (or the Birmingham Bar 
Association Grievance Committee. (ASB 
No. 91-467] 

• Robert M. Alton, Ill of Montgomery 
was publicly reprimanded by the Alabama 
State Bar on February 28, l 992 for col­
lecting from a client a clearly excessive 
fee, in violation of Rule 1.6, Alabama 
Rules of Professional Conduct. 

Alton had entered into a wr itten 
employment contract with the client 
whereby he was to receive an hourly rate 
of $150 per hour. Thereafter, the client 
insisted that the opposing party be 
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responsible for Alton's fee. Alton then 
negotiated a $7,500 attorney's fee with 
the opposing party. However, this fee 
was contrary to the $150 per hour con­
tractual agreement Alton had with the 
client, and constituted a unilateral modi­
fication of the employment agreement 
by Alton. The matter was subsequently 
settled for approximate ly $15,000, of 
which Alton received approximately 
$6,200. The end result was that the 
client received only approximately 
$3,000 of the $15,000 settlement pro­
ceeds due to Alton's attorney's fee and 
certain medical bills which had to be sat· 
isfied from lhe settleme nt proceeds. 
Upon investigation of the complaint filed 
by the client against Alton, Alton was 
unable to document any reasonable basis 
for his attorney 's fee, which fee was 
found to be clearly excessive. IASB No. 
91-5731 

• Munlsville attorney Hilary Coleman 
Burton was given a public reprimand on 
February 28, 1992 for willfully neglecting 
a legal matter entrusted to him. On 
September 7. 1990 Burton was hired to 
represent a client in a garn ishment 
which had been filed by his ex-wife to 
recover child support arrearage. Burton 
took a $250 fee and told his client he 
would file documents within a week to 
have the garn ishment terminated 
because the child in question had actual­
ly been residing with his client. 

After lhe initia l conference, Burton 
took absolutely no action on this matter. 
The client called him numerous times to 
inquire about the status, and each time 
was told that matters had been taken care 
of and that he wou Id have a court date 
soon. In January 1991, the client went to 
the courthouse and learned that nothing 
had been done on his behalf. At that 
point, $2,283.96 had been garnished 
from his wages. IASB No. 91-461 

• Birmingham attorney William 
Ronald Waldrop was publicly reprimand­
ed February 28, 1992 for neglecting a 
legal matter and failing to communicate 
with his client. 

On October 20, 1983 Waldrop was 
retained to handle a persona l injury 
actio n. The client had fallen on the 
premises of a supermarket in Birming­
ham. Suit was filed by Waldrop on March 
23, 1984. Trial was initially set for July 
30, 1986, but continued until April 14, 
1987 due to Waldrop's illness. The case 

was continued again until August JS, 
1988. Finally, the case was dismissed for 
want of prosecution. Notice of thal dis­
missal was sent to Waldrop on August 24, 
1988. By then, the statute of limitations 
had run. During this entire period, the 
client made numerous calls to Waldrop 
to find out about the status of her case. 
Waldrop intentionally concealed the fact 
that the case had been dismissed by fail· 
ing to communicate with her. She only 
learned of the dismissal afler the filing of 
her grievance with the Birmingham Bar 
Association. IASB No. 91-175(6)1 

• Tuscaloosa lawyer David A. Reid was 
publicly reprimanded at the February 28 
meeting of the board of bar commission­
ers. Reid was reprimanded for tendering 
a non -sufficient funds trust account 
check to the Sumter County Circuit 
Court in the amount of $531.01. These 
funds had previously been delivered to 
Reid by a client and deposited in his trust 
account. In addition to the check to the 
Sumt er County Circ uit Court , Reid 
issued an additional non-sufficient funds 
trust account check for the purchase of 
land for a client. Here, also, the money 
for the land purchase had been given to 
Reid and deposited in his trust account. 

Additionally, Reid was requested to 
respond to the bar on three separate occa­
sions and failed to do so. This necessitated 
the taking of Reid's deposition and sub­
poenaing his trust account records. 

The Disciplinary Commission found 
that Reid failed to safeguard client funds 
in violation of Rule l.5 of the Rules of 
Professional Conduct. The Commission 
also found that Reid's lack of cooperation 
with the investigation by the Office of 
General Counsel violated Rule 8. l(b) of 
the Rules of Professional Conduct. Final­
ly, the Commission found that Reid's 
conduct involved dishonesty and misrep­
resentation. that it was prejudicial to the 
adminis tration of jus tice and tha t it 
adversely reflected on his ability to prac­
tice law, in violation of Rules 8.4(c), (d) 
and (g). IASB No. 91-71] 

Transfer to Disability Inactive 
Status 

•Birmingham lawyer William Edward 
Ramsey was transferred to disability 
inact ive stat us pursuant to Rule 27. 
Rules of Disciplinary Procedure (Inter­
im). The supreme court made this effec-
tive February I, 1992. • 
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HONOR ROLL 

Between February I and April 8, 1992 the following allomeys made pledges lo the Alabama Stale 
Bar Building Fund. Their names will be included on a wall in the portion of the building listing all 

contributors. Their pledges are acknowledged with grateful appreciation. 
(For a list of those making pledges prior to February 1, 

please see preuious issues of The Alabama lawyer .) 

Ralph Wyatt Adams John Collier Gullahorn Susan Salonimer Wagner 

Barry R. Bennett Ronald T. Halfacre Joseph Daniell Whitehead 

David R.. Boyd Betsy Martin Harrison Marlin Gordon Woosley 

Michael Bo)'<I Bryan Martha Duranl Hennessy BetWC<'tl Fcbt1Jarg I 
and April 8. 1993 /he follou:ing firms 

mod~ pll'dgtt to th< building fund. Their 
Billy C. Burney Ralph N. liobbs noml!S will also ba included on a uwll in 

tho now building listing all contributors. 

William c. Carn, m David Lee Jones 
Their p/edgl!S ore acknowledged with 

grutoful approciallon. (Please see preui• 
ou.• i.~•ue., of The Alabama Lowger for 

William John Causey, Jr. Louis Buisch Lusk 
I/slings of those making con/ributions 

prior to Februarg I.) 

James Edwin Cox Robert Hamilton Maxwell 
Alpha Sigma Chapter. Sigma Delta 

Kappa, Jones School of Law 

Michael Stephen Dampier James Ballard McNeill. Jr. 
B,nningham Leg.al Secretaries 

Association 
Nancy Jones Davis Aaron Scoll Roebuck 

Cunningham, Bounds. Yance, 
llichard Edward Fikes Danny Lane Smith Crowder & Brown 
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NEW RIGHTS 
FOR THE 
DISABLED 

The Rules 
and 
Remedies 
ByJOHNW. 
HARGROVE 
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What Is the Am e ricans wit h 
Di sabiliti es Ac t ? 

President Bush signed The AmeriCllns 
wilh Disabilities Act (the "ADA" or the 
"Act") into law on July 26, 1990.l The 
ADA is an antidiscriminatlon law which 
protects individuals with disabilities 
from discrimination iri employmenl, 
access to public buildmgs, Lraruporla· 
1io11, and communications. This com• 
prehensive new law is viewed by most 
as being lhe most significant civil rights 
legislation enacted by Congress in lhe 
last 25 >"tars. 

Although the movemerit toward 
comprehensive protections (or individ­
uals with disabilities began shortly 
arter the return of American troops 
from the batUefields of World War II. 
protections for lhe disabled prior to the 
passage of the ADA were haphazard at 
besl. The Rehabilitation Act of 1973 
provided some protection for disabled 
individuals who sought employment 
wilh rederal agencies, government con· 
tractors, and other recipients of federal 
funds.2 Additionally, some local bullet­
ing codes included uniform standards 
for construction which required specif· 
ic accommodations for certain disabled 
individuals such as those in 
wheelchairs.3 

and Alabama lawyers no doubt will 
become entangled in complex new reg­
ulatory issues and, ultimately. litiga. 
lion. This article is intended to address 
the princil),ll compliance and enforce• 
menl issues 1\lhich will arise under the 
ADA. 

The ADA is divided into five titles. 
Tille I prohibits discrimination In pri· 
vate emp loyme nt, and for most 
employers, comes Into effect on July 
26, 1992. The second and fourth titles 
apply to public employers and lelecom· 
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munications respectively, and the fifth 
title contains miscellaneous provisions 
applicable throughout the ADA. Title 
Ill of the /\DA contains provisions 
regarding discrimination in public 
accommodations and became effecti~-e 
in part on January 26, 1992. Titles I 
and Ill. which apply to most private 
Alabama businesses (including law 
firms), are the subjects of this article. 
The rules and remedies under Title I 
wil I be discussed first below and then 
will be followed by a similar discussion 
or Title IJ I. 

Title I prohibits private 
employers from discriminating 
against qualified individual 
because of disability 

RULES 
J. lntroduclion 

Title I or the ADA prohibits employ­
ers. employment agencies and labor 
unions from discriminating against a 
qualified Individual because or a disabil­
ity. The ADA proscribes such discrimi­
nation in all terms, conditions and priv­
ileges or employment Specifically, Title 
I provides: 

No covered entity shall discrimi· 
nate against a qualified individu­
al with a disability because of the 
disability of such individual in 
regard to job application proce­
dures, the hiring, advancement. 
or discharge of employees, 
employee compensation, job 
trajning, and other terms, condi­
tions, and privileges or employ­
ment.4 

JohnW . 
Hargrove 
John w Ha,groye ,_ ... ..- . 
c,aoua:eoegree l!om 
hleuMllmtws,y ..... 
hos """""9'<e l!om 
Y-Uno,as,ty _.,._,,_ 
W.son Sct.:,tar He is 

'" t,is stlClh yea, d 
prai;.tJc.e with the B•~ 
Ingham lllffl 04 ll,adley. 

Aront. Aolo & wt,11t. Incl 111 member QI lhe Boa,d 
ot Ed1lora ot Tha Atntwna Ln~ 
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The Act provides that the term "dis­
criminate" includes segregating or clas­
sif)'ing the disabled in a way that 
adversely affects their employment 
opportunities, participating in c.ontrac­
lual or other arrangements that have 
the effect of subjecting a disabled indi­
vidual to discrimination. utilizing stan­
dards that have the effect of discrimina­
tion. denying equal job benefits because 
o( a dis.ibilily, and failing to select and 
administer tests concerni ng employ­
ment In the most effective manner to 
ensure that the tests accurately reflect 
Lhe skills or aptitude or the disabled 
individual rather than his or her dis­
abillty.5 Described in the next three 
subsections are the definitions of the 
key terms contained in TiUe l's discrim­
ination prohibition. These are the defi­
nitions of "disability,• "otherwise quali­
fied,· and "reasonable accommodation.• 
The final subsection then describes 
some other miscellaneous specific pro­
visions of Title I. 

2. Who Is a disabled Individual? 
An individual Is an ''individual with a 

disability" for the purposes or Title l's 
antldlscrimination provision if he or 
she meets one or more of the following 
criteria: (al he or she has a physical or 
mental impairment that substantially 
limits one or more of the major life 
activities of the individual, (b) he or she 
has a rt<:Ord of such an impairment, or 
(c) he or she i5 regarded as having such 
an impainnent. 6 Additionally, the ADA 
makes clear that a person who has a 
relationship or association with an indi­
vidual who has a disability under this 
definition also is protected by the Act. 
Clearly then, those individuals who cur­
rently have a disability, used to have a 
disability, are regarded as having a dis­
ability. or associate with someone who 
has a disability all are protected by the 
ADA. 

The legislative history of the Act indi­
cates that a "major lifu activity" for the 
purposes of the statute means a function 
such as caring for oneself, performing 
manual tasks. walking. seeing, hearing, 
speaking, breathing, learning, working, 
or participating in community activities. 
Thus, the ADA's broad definilion of an 
lndlvldi,al with a disability covers per­
sons who tradit.ionally have been consid-

ered as handicapped, such as those with 
ambulatory, visual or auditory disabili­
ties. However. the definition also covers 
persons who are less obviously disabled. 
For uample, those individuals who have 
a lower back injury, once had surgery 
for a lower back injury, are considered 
to have had a back injury, or are mar­
ried to an individual who either has or 
once had a back injury all may be cov­
ered by the Act. In fact, such conditions 
as obesity or cosmetic disfigurement 
may be covered on the basis that these 
individuals will be "regarded as" having 
an impainnenl. 

The Act does not include an exhaus· 
tive list of those dis.ibilities which are 
covered by Title 1, but emplo~-ers should 
expect that the definition of disability 
will include such conditions as 
orthopaedic. visual, speech. hea.ring, 
muscular , mental. emotional. and 
learning disabilities. Such conditions as 
cancer, heart disease, lung disease, 
cerebral palsy, epilepsy, multiple sclero­
sis. diabetes. and AIDS clearly would be 
covered. Although individuals who cur­
rently are engaging in illegal use o( 
drugs are not covered by U,e Act's defi· 
nition, rehabilitated drug abusers and 
recovered alcoholics are covered.7 

Certain "behavioral disorders" specifi­
cally are excluded from the definition or 
disability . Such conditions include 
homosexuality, transvestism, transsexu­
alism, c.ompulsive gambling, kleptoma­
nia. and pyromania. 8 

3. Who is otherwise qualified? 
The term "otherwise qualified" as 

used in Title l's anlidiscrimination pro­
vision ls an extremely important con­
cept under the ADA. The purpose of this 
concept is Lo prohibit discrimina.tion 
against an individual 1oith a disability 
who has the ability to complete the pri­
mary (unctions of a job. even though 
that individu.11 might have difficulty or 
even might bt completely unable to 
perform occasional tasks associated 
with the job. By way of example, an 
employer seeking to fill an inside cleri­
cal position cannot refuse to hire a per­
son whose disability prevents that per­
son from obtaining a driver's license if, 
only on an occasional basis, that clerical 
person normally drives from one com­
pany facility to another to perform a 
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job-related task. Of course. on the other 
hand. an over-the-road trucking compa· 
ny would not have to hire that same 
person for a driving position because 
driving would be the principal r unction 
of the employee hired. 

The AOA refers to "essential func· 
tions·• and "marginal functions" to clar­
ify those job duties which will be suffi­
cient to exclude an individual from con· 
sideralion for a job and those which will 
not be sufficient.9 Essential functions 
are those functions which are "intrin­
sic" to a position. Marginal functions 
are those which are only tangential to 
the job or are only occasionally associ­
ated with the job. Although an employ­
er cannot determine uniJaterally under 
the ADA what job functions are "essen­
tial." the ADA does provide that the 
employer's judgment should be given 
consideration in making this determi· 
nation. Job descriptions are considered 
as evidence of essential functions of a 
job, especially when those job descrip­
tions delineate essential and marginal 
functions.10 
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4. What is a reasonable accommoda­
tion? 

The ADA requires employers to make 
reasonable accommodations to other­
wise qualified disabled applicants or 
employees: 

ITlhe term "discriminate" 
includes-

not making reasonable accom­
modations to the known physical 
or mental limitation of an other· 
wise qualified individual with a 
disability who is an applicant or 
employee, unless such covered 
entity can demonstrate that the 
accommodation would impose 
an undue hardship on the opera­
tion of the business of such cov­
ered entity .. ..l l 

Whether an accommodation is "reason­
able" depends upon the concept of 
"undue hardship." This inquiry is pure· 
ly cost-based, and the Act sets forth 
four factors to be evaluated: (a) the 
nature and cost of the accommodation 

needed. (b) the financial situat ion of 
the faciljty or facilities involved, (c) the 
overall financial situation of the 
employer, and (d) the nature of the 
employer's operations.12 With regard 
to what types of accommodations may 
be reasonable, the ADA suggests job 
restructuring, modified work sched­
ules, reassignment, acquisition or mod­
ification of equipment or devices, mod­
ification of tests or training materials, 
and the provision of qualified readers 
and interpreters.13 

5. Other specific provisions 
Title I of the ADA contains a number 

of specific prohibitions which are 
intended to protect further those indi· 
viduals with disabilities. For example, 
the Act prohibits pre-emp loyment 
medical inquiries, including those on 
employment applications, and also 
prohib its pre-employment medical 
examinations .14 The only inquiries 
employers may make pre-employment 
are inqui ries related to whether an 
applicant can perform the essent ial 
functions of the job applied for. with or 
without reasonable accommodation. 
Medical examinat ions may be given 
after a conditional offer of employment 
is made, but the results of such exami­
nations must be used consistent with 
job-relatedness and business necessity 
and must not be used to violate the 
Act. All employees, not just those 
with perceived disabilities, must be 
subject to the exams, and results must 
be kept in special confidential medical 
files. 

Title 1 contains specific provisions 
relating to drug programs. The Act pro­
vides that drug testing remains legal 
and that an individual testing positive 
for illegal drugs is not protected by the 
Act. Drug testing programs may not be 
used, however. as a vehicle to evade the. 
purposes of the Act. For example, an 
employer may not test for prescription 
drugs. the detection or which would 
reveal a protected disability.15 

One important specific provision is 
helpful to employers. The ADA allows 
employers to reject applicants if their 
disabilities "pose a direct threat to the 
health or safety of other individuals:·16 
Once again. however. this standard is a 
difficult one to meet. and the risk must 
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be one which cannot be eliminated with 
reasonable accommodation. I 

REMEDI ES 
t:nforcement of the employment dis­

crimination provisions of the ADA is 
vested with the Equal Employment 
Opportunity Commission ("EEOC"). 
Like aggrieved individuals under Title 
VII of the Civil Rights Act of 196-1 (Title 
Vlll. a person who claims discrimination 
mu.st file a charge with the EEOC within 
180 days of the alleged discriminatory 
acL 18 Individuals then may file suit in 
federal court within 90 days of the con· 
clusion of the EEOC's investigation 1f 
the EEOC does not resolve the Issue. 
Prevailing plaintiffs will be entitled to 
injunct.ive relief such as relnswtement 
and backpay and will be able to recover 
attorneys' fees. Because of the ADA's 
incorporation of Title VII procedures. 
which now include provisions of the 
new Ci\~I Rights Act of 1991. plaintiffs 
also will be entitled to compensatory 
and punillve damages and Jury trials.19 

J:;mployers need to lake immediate 
steps to protect themselves from future 
ADA discrimination charges. Employ· 
ment forms should be inventoried and 
illegal inquiries deleted. Job descrip· 
lions should be de~eloped to define 
essential and marginal job functions. 
and s.ifety considerations for each job 
should be considered. Employers also 
should be advised to begin considering 
what types of accommodations c.in be 
made (or the most common lypes of 
disabilities. 

Title Ill prohibits publi c 
accommodations from dis ­
criminating against individual 
with disability 

RULES 
Introduction 

Title 111 of the ADA prohibits discrim· 
ination in public accommodations. Tille 
II l's nondiscrimination prohibition 
requires both the provision of auxiliary 
aids and services and the removal of 
architectural and communication barri• 
ers. Auxiliary aids and services are not 
required if providing the aids and ser­
vices fLindamentally would alter the 
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nature of the good or service being 
offered or would cause an "undue bur­
den.·20 Likewise, remo,-al of architec­
tural and communication barriers in 
existing facilities must be accomplished 
only if to do so is "readily achievable.•21 
Additionally, new construct ion and 
major renovations must be made readi­
ly accessible to and usable by disabled 
individuals.22 Discussed next is Title 
llJ's cove.rage provisions. Specific regu­
lations as they apply to aids and services 
and the removal of barriers then are 
discussed. Following that discussion is 
an overview of the new construction 
requirements. 

Coverage 
The regulations state that TiUe LU's 

accessibility requirements for existing 
facilities, as opposed to the new con­
struction requirements, apply to "pub· 
lit accommodations." The regulations 
further state that the requirements 
obligate a public accommodation only 
with respecl lo the operation of a 
"place of public accommodation" and 
not to all locations. A "place of public 
accommodation" Is defined as a facility 
operated by a private entity whose 
operations affect commerce and which 
Calls within the category of a sales. ser­
vice or rental establishment. which 
includes all businesses open to the pub­
lic. 23 

The new construction requirements 
of the ADA apply to a much broader 
spectrum of fucilllies than do the acces­
sibility requirements for existing facili· 
ties. Specifically. the new construcllon 
requirements apply to •commercial 
facilities" which, generally speaking. are 
completed for initial occupancy aner 
January 26, 1993. A •commercial facili­
ty" is defined simply as a facility which 
is intended for nonresidential use and 
whose operallons will affect commerce. 
Thus. the ''commercial facility" defini­
tion will include all of those manufac­
turing, distribution and office facilities 
which do nol meet the "place of public 
accommodallon" definition.24 

El<isting fad Uties - auxiliary aids and 
seJ'\lice.s 

The regulations contain specific pro· 
visions related to auxiliary aids and ser· 

vices and the removal of barriers. Wlth 
regard to auxiliary aids and services, the 
regulations state: 

A public accommodation shall 
take those steps that may be nec­
essary to ensure that no individ· 
ual with a disability is excluded. 
denied services, segregated or 
otherwise treated differently 
than other individuals because of 
the absence of auxiliary aids and 
services, unless the public 
accommodation can demonstrate 
that taking those steps would 
fundamentally alter the nature of 
the goods, services, facilities, 
privileges, advantages. or accom­
modations being offered or 
would result in an undue bur· 
den. i.e., significant difficulty or 
expense.25 

The regulations specifically state that 
·(al public accommodation shall fur· 
nish appropriate auxiliary aids and ser­
vices where necessary to ensure effec­
tive communication with l11dlviduals 
with disabilities." Examples of auxiliary 
aids and services include the following: 

Qualified interpreters, notetakers, 
and computer-aided transcription 
devices; 
Handset amplifiers and other assis­
tive listening devices; 
Closed caption decoders; 
Telecommunication devices for dear 
persons (''TDDs"): 
Videotext displays; 
Qualified readers; 
Tape recordings: 
Brailled materials; 
Acquisition or modification of other 
equipment and devices; and 
Other similar services and actions. 

The regulations specifically require a 
public accommodation to have a TDD 
available If clients are given the oppor­
tunity to make outgoing telephone calls 
on more than an incidental conve· 
nience basis.26 

The failure to provide an auxiliary 
aid or service may be excused if (i) the 
aid or service ,~ould reiult in a funda­
mental alteration of the nature of the 
business services offered, or (ii) the aid 
or service would result In an undue 
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burden, defined as a "significant diffi­
cu lty or expense. " If these circum­
stances exist, the public accommoda­
tion must provide some "alternat ive'' 
aid or service that would not alter the 
nature of the business services offered 
or would not result in an undue bur· 
den.27 

The regulations furt her define the 
term undue burden. Pactors to be con­
sidered include: 

The nature of the action needed; 
The cost of the action needed; 
The overall financial resources of the 
site involved; 

The number of persons employed at 
the site; 

The effect on expenses and resources; 
Legitimate safety requirements; 

The impact of the action on the oper­
ation of the site; 

The geographic separateness of the 
site lo any parent company; 

The administrative or fiscal relation­
ship of the site to a parent company; 

and 
The overall size, financial resources 

and operations of any parent com­
pany. 

The Department of Justice has made 
clear that any companies basing a 
defense upon financial hardship must 
be prepared to disclose all of its finan­
cial records.28 

Removal of barriers 
The "removal of barriers" provisions 

of the regulations state: 

matm how-fllr- the NCOl'ff go, iliiN mu.i 
be defended When cha llenged, whatever the 

basic reasoning may be. 
That's what we guarantee at Mississippi 

Valley TU.la : prot&ctlon against any challenge lo 
your ownership of property. We back It with our 
r&llable Mississippi Valley Tltle Insura nce Polley 
Issue<! on ly after qu ick but comp lete historical 
research by ou r profess ional staff. 

Of course, we•re fully computorized, so no 
matt er where you r propert y Is, If anyone tries lo 
take 111 they'll have to answer to us! 

MISSISSIPPI VALLEY Mtsslsslppi vaney n11e Insurance Company 
315 T ombi~bee Streel (39201) 

P.O Orawe< 2428 
Jackson. Mississippi 

39225·2428 
6011969•0222 TITLE (~ l A Minnesota Title Company 
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A public accommodation shall 
remove architectura l barriers in 
existing facilities, including commu­
nication barriers that are structural 
in natu re, where such removal is 
readily achievable, i.e., easily accom­
plishable and able to be carried out 
wit hout much difficulty or 
expense.29 

Exan1ples given related to the removal 
of barriers include: 

Installing ramps; 
Rearranging furniture and shelving; 
Repositioning telephones; 
Adding raised markings on elevator 

control buttons; 
Widening doors and installing offset 

hardware; 
Rearranging toilet stalls; 
Installing toilet grab bars; 
Designating parking spaces; 
Removing high pile carpeting; and 
Installing vehicle hand controls.30 

The regulations are clear that these 
examples are not exclusive. The regula­
tions further define the term readily 
achievable. Pactors to be considered are 
virtually identical to the factors listed 
above to be considered in evaluating 
"undue burden."31 

New construction 
The ADA requires U1at new construc­

tion relating to a "commercial facility" 
intended for first occupancy after Jan· 
uary 26. 1993 must be '' readily accessi­
ble to and usable by individuals with 
disabilities."32 This requirement basi­
cally means that any such construction 
must meet the Americans with Disabil­
ities Act Accessibi I ity Guidelines ( the 
''ADAAC"). The ADAAC are detailed 
architectural guidelines which have the 
force of regulations and which address 
a wide variety of construction details, 
such as walkways, hallways, doors, lob­
bies, and restrooms. Any alterations 
affecting access to an area of "primary 
function" of a facility also must meet 
the ADMC. A "primary function" is a 
major activity for which the facility is 
intended, so the regu lat ions include 
spaces such as offices and other work 
areas. The new construction provisions 
have a 20 percent ''disproportionality" 
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provision, however, which provides 
that costs above 20 percent of the total 
cost of the construction which other­
wise would be required lo meet the 
ADMC may be avoided.34 The regula­
tions provide that certain areas, mainly 
path of travel and restroom areas. 
should receive priority in determining 
which areas should meet the accessibil­
ity requirements. 

REMEDIES 
The responsibility for compliance 

with Tille Ill, unlike Tille I. rests with 
DOJ. Any disabled individua l who 
believes that he or she has been subject 
to discrimination may request DOJ lo 
institute an Investigation of a business. 
Additionally, where the attorney gener­
al has reason to believe_ that there may 
be a ,•iolation of Tille Ill, the attorney 
general may initiate a compliance 
review. Following such an investiga­
tion. or at any other time at the attor­
ney general's discretion, DOJ may Insti­
tute a civil action in federal distric t 
court ii Lhe attorney general has reason 
to believe thal Title LU has been violat­
ed. In such cases, OOJ may seek equi­
table relief, including an order requir­
ing the provision or a specific auxll:ary 
aid or service. may request monetary 
damages for the individuals aggrieved, 
and may as.,;ess civil penalties for up to 
S 100,000. Punitive damages are not 
avallable.35 

More significantly, any person who ls 
being subjected to discrimination on 
the basis of a disability in violation of 
Title 111 may institute a civil action in 
federal district court and may seek tern· 
porary and permanent injunctive relief. 
The attorney general ma)• inter11ene in 
any such suit if he or she determines 
that the case is of general public Impor­
tance. Attorneys' fees, litigation expens­
es and costs are avai I able l.o prevailing 
plalntiffs.36 

Defending companies likely will face 
difficult cases brought pursuant to 
Title Ill. II a business has failed to pro­
vide auxiliary aids and services or has 
failed to remove path or tra"'I barriers, 
and the only defense was that cost con­
siderations prevented the action al 
issue, the business asserting lhe 
defense will have to be prepared to 
expose the financial condition or the 
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company and any related companies. 
This will be an extremely undesirable 
alternative, especially for pr ivately 
owned companies. Additionally, resolu­
tion or prospective cases no doubt will 
be resull-oriented, and II will be very 
difficult for a company with significant 
assets and income to claim, for exam­
ple, thal purchasing a telecommunica· 
tions device for the deaf costing only a 
lew hundred dollars would have been 
an "undue burden." 

Businesses must determine immedi­
ately which amiliary aids and services 
will be easily obtainable and mus t 
inventory obvious architectural barri­
ers. Businesses then should take rea­
sonable steps toward accomplishing the 
required tasks In some fashion, even if 
the most desirable alternative is not 
possible. Por example, if a company's 
main male and female restrooms can­
not be made acceuible, a unisex 
restroom at least should be made acccs• 
sible as soon as possible. Primary aUen· 
lion should be focused upon path of 
travel areas. Pinally, businesses will 
have to keep in mind the additional 
expenses associated with the AOAAC's 
impact on new cons tru ction when 
determining whether to make alter­
ations or additions. 

Key aspec t s of complian ce 
and enfor ce me nt 

Individuals with disabilities now will 
enjoy the protection of federal civil 
rights laws as others have for discrimi· 
nation based upon race, sex, age, reli· 
gion. and national origin. Alabama 
employers must realize that stereotypi­
ca! opinions about the disabled abso­
lutely must be disregarded in making 
future employment decisions. Employ­
ers musl not only avoid adverse 
employment decisions based upon dis· 
abilities. but they also must be pre­
pared to provide reasonable accommo­
dations lo disabled individuals who 
could not perform a job otherwise. 
Employers must take care to avoid 
inquiries, conscious or unconscious, 
into the disabilities of its applicants or 
employees. Alabama lawyers should be 
aware lhal individuals discriminated 
against have defined rights and may be 

able to obtain substantial damage 
awards. Title I discrimination charges 
must be filed with the EEOC within 
180 days of the discriminatory act to 
preserve these rights. 

Complaints about public accommoda­
tions already have been filed with OOJ, 
mosl notably against high prolilc facili­
ties such as the Empire State Building 
in New York City. "Testers" no doubt 
will be active in Alabama as well. Busi­
nesses must take a common sense 
approach to Tille Ill 's accessibility 
requirements and begin making the 
basic, and especially visible, alterations 
required. Wheelchair ramps, motorized 
(or at leas t widened) doors, and 
te lecommunicat ions device! lor the 
deaf are bul a few examples. In cases in 
which individuals have been denied 
access lo public sales. rental. or ~rvice 
establishments. Alabama law),'ers must 
be aware that these polenltal clients 
have substantial rights as well. • 
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HIGHLIGHTS OF l HE 

IVIL R]GHT 
ACf OF 1991 

m n November 21, 1991 the 
United States Congress 
made the most sweeping 
changes in civil rights 

laws since 1964. On that day Congress 
passed the Civil Rights Acl of 1991, 
thereby overturning or modifying no 
fewer than five Supreme Court deci ­
sions viewed by some as unacceptably 
restrictive of employees' civil rights. In 
so doing, Congress opened the nood­
gates to future litigation refining the 
concepts and defining the terms used in 
the 1991 Act. This article examines 
some of the highlights of the 1991 Act. 

I. Section 1981 suits based on 
contract 

Section 1981 grants to all persons 
"the same right . .. to make and enforce 
contracts ... as is enjoyed by white per­
sons." 42 U.S.C. § 1981. The Supreme 
Court had long ago held that private 
employment contracts were among the 
types of contract protected by Section 
1981. Johnson u. Railway Express 
Agency , Inc .. 421 U.S. 454. 459-60 
( 1975) ("§ 1981 affords a federal remedy 
against discrim inat ion in pr ivate 
employment on the basis of race"). The 
phrase "to make and enforce contracts" 
had been interpreted to include all 
aspects of the employment relationship 
from hiring to discharge and everything 
in between. 
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The Supreme Court changed that in 
1989 with Patterson u. Mclean Credit 
Union, 491 U.S. 164 (1989). The Court 
there construed the terms ··make and 
enforce" literally to mean the formation 
of a contract, but not the termination of 
a contract. Sect ion 1981 thus was 
deemed applicable to claims of race dis­
crimination in hiring and promotion or 
transfer involving new terms and condi­
tions of employment, but not to claims 
of discrimination in discharge, demo­
t ion, or other terms and conditions, 
since those processes did not involve 
contract formation. 

Congress shored up the erosion of 
Section 1981 in the 1991 Civil Rights 
Act. The 1991 Act does away with Pat­
terson by providing that Section 1981 
applies to all aspects of the employment 
relat ionship, including discharge, as 
follows: 

For purposes of this section. the 
term ·make and enforce con­
tracts' includes the making, per­
formance, modification, and ter­
mination of contracts, and the 
enjoyment of all benefits, privi­
leges, terms. and conditions of 
the contractual relationship. 

Sec. IOl(b). 
Lest there be any further tinkering by 

the Supreme Court, the 1991 Act also 
codifies the Supreme Court 's long­
standing construction that Section 
1981 applies to private as well as public 

acts of rac ial discr imination. (Sec. 
JOl(c)). See Runyon v. McCrory. 427 
U.S. 160, 168 (1976). 

II . Compensatory and punitive 
damages in Tit le VII cases 

Traditiona lly, compensatory and 
punitive damages have not been avail­
able in actions brought under Title VII 
of the Civil Rights Act of 1964, 42 
U.S.C. §§ 2000e et seq. ,~hich prohibits 
discrimination in employment. See 
Walker u. Ford Motor Co., 684 F'.2d 
1355 (11th Cir. 1982). IL is nol surpris­
ing that in times past plaintiffs would 
strain to add a Section 1981 claim of 
race discrimination to their Title VII 
race discrimination claim since com­
pensatory and punitive damages are 
available under Section 1981. See, e.g .• 
Johnson u. Railway Express Agency , 
Inc .. 421 U.S. 454, 460 (1975); Clai­
borne u. Illinois Cent. R.R., 583 l'.2d 
143. 153 (5th Cir. 1978), cert. denied, 
422 U.S. 934 (1979). 

lronicaJJy, while at the same time 
expanding the availability of Section 
1981 as an avenue to remedy racial dis­
criminat ion. Congress decreased the 
likelihood U1at plaintiffs will join Sec­
tion 1981 claims to their 'Ntle Vil law­
suits by permitting recovery for com­
pensatory and punitive damages under 
Tille Vii in certa in circu mstances . 
Under the 1991 Act, available compen-
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satory damages Include "future pecu­
niary losses, emotional pain, suffering, 
inconvenience, mental anguish. loss of 
enjoyment o( life. and other non-pecu­
niary losses." (Sec. 102(b)(3)). 

Part of the compromise associated 
with the 1991 Act was the placement of 
certain limitations on the right to 
recover compensatory and punitive 
damages In Title VII actions. Pirst, 
compensatory and punitive damages 
are available only in cases of disparate 
treatment, as opposed to disparate 
impact. As is well known, a disparate 
treatment case Is one involving inten­
tional discrimination. usually with 
respect to one individual. The disparate 
impact theory, on the other hand, is 
that a facially neutral employment 
practice operates to affect a protected 
class disproportionally. regardless of 
intent. 

Another limitalton is the establish­
ment of caps on the total amount of 
compensatory and punitive damages 
available, depending on the size of the 
employer. The sum of compensatory 
plus punitive damage~ is not to exceed 
$50,000 for employers with between 14 
and IO I employees, $ I 00,000 for 
employers with between I 00 and 201 
employees, $200.000 for employers 
with between 200 and 501 employees. 
and SJ00.000 for emplo>-ers with more 
than 500 employees. (Section 
102(b){3)). 

The final limiration on the recovery 
of compensatory and punili\.-e damages 
is that punitive damages are reco,-erable 
only if the employer engaged in a dis­
criminatory practice "with malice or 
with reckless indifference lo the federal­
ly protected rights of an aggrieved indi­
vidual." (Sec. J02(b)(l )). It can be antic­
ipated that plaintiffs will easily be able 
to reach the damages cap without the 
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necessity of proving malice or reckless 
indifference. 

The compensatory and punitive dam­
ages provisions o( the 1991 Act will pro­
duce a massive amount of litigation 
over issuu Jen unresol,-ed by the Act. 
The constitutionality of the caps. for 
example. will have to be resolved. In 
addition. there is no indication in the 
Act or Its legislative history whether the 
caps apply Individually or collectively 
with respect to each plaintiff or defen­
dant in a lawsuit. Neither the Act nor its 
legislative history indicate 1ohether the 
caps apply to each alleged claim or vio­
lation individually or collectively. The 
meaning of the phrase "\olth malice or 
with reckless lndiffe-1·ence" will also be 
the subject of debate since it is nowhere 
defined in the Act. 

Ill . Jury trial s In Title VII suit s 
Prior to the enactment of the 1991 

Act. most courts held thai jury trials 
were unavailable under Title VII. See 
Walton V. Cowin Equipment Co., 930 
l'.2d 924 ( I Hh Cir. 1991). cert denied. 
112 S.Ct. 86 (1991). The 1991 Act per­
mits jury trials under Title Vll when­
ever a plaintiff seek.s compensatory or 
punitive damages. (Section 102(c)l. It 
can be expected that plaintiffs will 
routinely claim entillement to com­
pensatory and punitive damages. The 
1991 Act forbids the court from 
informing the jury o( the caps on dam­
ages. 

IV . Burden of proof in dis­
parate impact cases 

The chief impetus for the 1991 Civil 
Rights Act was the 1989 Supreme Court 
case Wards Cove Packing Co. v. 
Antonio, 490 U.S. 642 (1989). In that 
case, the Supreme Court radically 
altered in several ways the traditional 
disparate impact model first recognized 
by the Supreme Court in Griggs u. 
Duke Pou-er Co .. 401 U.S. 424 (1971) . 
F'irst, prior to Wards Co,,e, a plaintiffs 
obligation to prove discrimination 
under the disparate impact model 
extended to showing an underlying or 
bottom-line statistical disparity and the 
defendant was then obi I gated to prove 
that each of its employment practices 

was nol responsible for the disparity. 
Wards Cow eliminated this process by 
holding that the employee is responsi­
ble for isolating and identifying at the 
outset the specific employment practice 
allegedly responsible for any obser\'ed 
statistical disparities. 

Words Coue also established the par­
ties' respective burdens of proof in dis­
parate Impact cases. Once a plaintiff 
establishes a primo facie case by identi­
fying a specific employment practice 
resulting In disparate impact, Wal'ds 
Cove held, the burden shifts to the 
defendant lo "produce" evidence of a 
business Jusli fieation for the employ­
ment practice, with the burden of per­
suasion remaining with the plaintiff to 
show that the challenged practice is not 
ju.stified by business necessity, or that 
alternative practices would reduce the 
impact. (490 U.S. at 656-60). 

The Civil Rights of 1991 modifies or 
reverses these holdings. The plaintiff 
must still identify the specific employ­
ment practice allegedly resulting in dis­
parate Impact, subject lo the exception 
that the various elements of the deci­
slon,making process n,~y be analyzed as 
one whole employment practice if the 
plaintiff demonstrates to the court that 
the elements of the decision-making 
process are not capable of separation for 
analysis. (Section 105(a)). It can be 
expected that we will see much future 
litigation involving the issue or whether 
decision-making pr~ures are capable 
of separation for analysis for purposes 
of showing disparate impacL The only 
guidance provided by the 1991 Act is in 
the Interpretative Memorandum 
intended to be the exclusive legislative 
history with respect to the Wards Cove 
portions or the 1991 Act: 

When a decision-making process 
includes particular, functionally­
integrated practices which are 
components of the same criterion. 
standard, method of administra­
tion, or test, such as the height 
and weight requirements designed 
to measure strength in Dothard v. 
Rawlinson, -433 U.S. 321 (l9n). 
the particular. func.tionally-inte­
graled practices may be analyzed 
as one employment practice. 

(Interpretative Memorandum, 137 
Cong. !lee. S. 15276). 
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The 1991 Act also alters the burden of 
proof established in Wards Cove by pro­
viding that an unlawful employment 
practice is established if the plaint iff 
demonstrates that a particular practice 
results in a statistical disparity, and if 
the employer fails to "demonstrate that 
the challenged practice is job related for 
the position in question and consistent 
with business necessity." (Sec. LOS(a)). 
The term "demonstrate" is defined by 
the Act to mean "meets the burdens of 
production and persuasion." (Sec. 104). 

The terms "business necessity" and 
"job related" are intended to reflect U1e 
definitions of those concepts as enunci­
ated by the Supreme Court in Griggs u. 
Duke Power Co., 40.1 U.S. 424 (1971), 
and in other Supreme Court decisions 
prior to Wards Cove. See Interpretative 
Memorandum, 137 Cong. Rec. S. 15276. 

V . Mixed motive cases 
In Price Waterhouse u. Hopkins, 490 

U.S. 228 (1989) the Supreme Court 
held that in the situation of an event 
which is motivated by both lawful and 
discr iminatory reasons, then the 
employee can preva i I on ly if the 
employer fails to show that the same 
decision would have been made even in 
the absence of the discriminatory rea­
son. The 1991 Act reverses this decision 
by providing that "an unlawful employ­
ment practice is established when the 
complaining party demonstrates that 
race, color, religion, sex, or nat ional 
origin was a motivating factor for any 
employment practice, even though 
other factors also motivated the prac­
tice." (Sec. J07(a)). 

The 1991 Act provides some relief, 
however, to a defendant who can show 
that other, non-discriminatory reasons 
motivated the employment decision. If 
the employer would have taken the 
same action in the absence of the dis­
criminatory factor, the court can grant 
declaratory relief. injunctive relief. and 
attorneys' fees attributable only to the 
pursuit of the claim with respect to the 
one discriminatory factor, but cannot 
order reinstatement, hiring, promotion 
or any other damages. (Sec. 107(b)). 

Read in conjunction with the other 
provisions of the 1991 Act, this provi­
sion provides an avenue which could 
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permit defendants to avoid claims of 
compensatory and puni tive damages 
and, thereby, also avoid jury tr ials. If 
the employer can demonstrate that it 
would have taken the same action in 
the absence of the alleged discrimina­
tion, there may be a basis for str iking 
the plaintiffs claims for compensatory 
and punitive damages and for jury trial. 

VI. Challenges to consent 
Judgments 

The 1991 Act includes a provision 
specifically reversing the so-called 
"Birmingham Firefighters"' case, Marlin 
u. Wilks, 490 U.S. 755 (1989). That case 
involved a challenge by white firefight­
ers in Birmingham to consent decrees 
entered in a lawsuit years ago which 
provided affirmative relief in hiring and 
promotions to black firefighters. White 
firefighters filed a separa te lawsuit 
alleging that employment decisions 
made on the basis of the conse nt 
decrees were unlawful because they 
were based on race. The Supreme Court 
held that the white firefighters were 
enti tled to cha llenge the consent 
decrees in the subsequent, separate law­
suit because they did not participate in 
the prior case which had produced the 
consent decrees and could no t be 
deprived of legal rights in proceedings 
to which they were not parties. 

Nol sat isfied wit h this res ult, 
Congress in the 1991 Act limited the 
circumstances under which persons can 
later challenge consent decrees or judg­
ments entere d in civil right s cases. 
Under the 1991 Act, a consent decree or 
judgment cannot be attacked by any 
person: 

(1) (a) Who had actual notice 
of the proposed judgmen t or 
order sufficient to apprise him 
that (i) the j udgment might 
adversely affect his interests and 
that (ii) an oppor tu ni ty was 
available to present objections lo 
the order, and (b) who had a rea­
sonable opportunity to present 
objections to the order; or 

(2) Whose interes ts were 
adequately represented by anoth­
er person ,~ho had previously 
challenged the order or judg-

menl on the same grounds and 
under similar factual circum­
stances. unless there have been 
intervening changes in law or 
fact. (Sec. 108). 

These restrictions do not apply to 
parties to the original action or consent 
decree. including class members. Per­
mitted challenges to consent decrees 
are to be brought before the judge who 
entered the consent decree in the first 
instance. (Sec. 108). 

VII . Statute of limitations for 
challenging seniority systems 

In Alabama, which has no state 
agency dealing with employment dis­
crimi nat ion matters, complaints of 
discrimination must be filed with the 
Equal Employment Opportunity Com­
mission (EEOC) within 180 days of the 
alleged unfair employment practice. 42 
U.S.C. § 2000e-5(e). Confusion can 
arise over when an "alleged unfair 
employment practice" occurs, since a 
practice can be instituted but not felt 
by the affecte d employee for some 
time. Such practices might include, 
for example, changes in seniority sys­
tems: an employer can change the way 
se nior ity is accumulate d, and the 
employee may not feel the effect of 
that change until it is time for her to 
retire, well after 180 days from the 
date of the change. 

That was the situation in Lorance v. 
AT&T Techn ologies, 490 U.S. 900 
(1989). There, the Supreme Court held 
that the time limit for filing Title VU 
claims began to run from the time of 
the adoption of a discriminatory senior­
ity system, and not from the subse­
quent time that its effects were felt by 
employees. This holding caused some 
concern because it required the plaintiff 
to challenge a seniority system before 
he was ever affected by it. 

The 199 1 Act reverses this case. 
Under the 1991 Act, the time period for 
a challenge to a discriminatory seniori­
ty system begins to run from the time 
1) when the seniority system is adopted, 
2) when an individual becomes subject 
to the seniority system. or 3) when a 
person is injured by the application of 
the seniority system, whichever of the 
Uuee is later. (Sec. 112). 
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These new accrual rules apply only to 
seniority systems that have "been 
adopted for an lntentionaUy discrimina­
tory purpose." So-called "bona fide" 
seniority systems which are not inten­
tionally discriminatory are still subject 
to the /..()ranee holding. 

VIII . Retroactive appllcatlon 
Of most immediate concern lo 

employment law practitioners is the 
question of the relroactwe application 
of the 1991 Act. The Act was signed into 
law on November 21, 1991. with the 
provision Lhal, "Except as otherwise 
speclftcally provided, this Acl and the 
amendments made by this Act shall 
t.tke effect upon enactment." (Section 
402(a)). ll would be a gross understate· 
menl lo sai• that the issue or the 
retroacth-e application or the 1991 Act 
IS debatable. Conflicting legislative his­
tory and case law regarding the slan· 
dards for retroactive application pennit 
both sides of this issue lo advance col­
orable arguments for their respective 
positions, and the issue will ultimately 
have to be settled by the Eleventh Cir· 
cuit and probably the Supreme Court. 

In the meantime, practitioners are 
faced with an almost bewildering array 
or arguments and case law culling both 
ways. In the legislative history category, 
there are statements by Senators Dole 
and Danforth, who were major sponsors 
of the compromise resulting In the 
J 991 Act. to the effect that the Act does 
nol apply to cases arising before its 
effective date. (137 Cong. Rec. S. 15472-
15478; 137 Cong. Rec. S. 15483). The 
sponsors or the compromise also placed 
in the Congressional Record a Sponsors 
Interpretative Memorandum slating 
that the Act shall not apply retroactive· 
ly. (I 37 Cong. Rec. S. 15483-15485). 

On the other side, we have Senntor 
l<ennedy staling that retro.ictivlty "will 
be up to the courts lo deter · 
mine .•• (137 Cong. Rec. S. 15485). 
Representative Don Edwards or Califor­
nia also expn~ssed his \!iew on the 
record lhal it applies retroactively, e-.-en 
though he was not the author or the 
effective dale provision of the AcL (137 
Cong. Rec. H. 9530). 

The case law is also conrusing. with 
two lines of authority expressing differ-
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ent standards for determining retroa<:­
tivity. On one hand there is Bowen u. 
Georgetown Unicersity Hospital. 488 
U.S. 208 (1988). which favors prospec­
tive application and says that ·congres­
sional enactments and administrative 
ru les will not be construed to have 
retroactive effect unless lheir language 
requires this result." 

On the other hand. we have Bradley 
u. School Board of City of Richmond. 
416 U.S. 696, 711 (1974), which held 
that courts are "to apply the law in 
effect al the time (or their( decision, 
unless doing so would result in mani­
fest tnjuslice or there is legislative his­
tory to the contrary." The Eleventh Cir­
cuit in United Stales u. Pepperlree 
Apartments, 942 ~'.2d 1555. 1561 n. 3 
(11th Cir. I 99 I) endorsed the Bradley 
approach over the Bou:en approach. 

The result has been a divergence or 
case law, with some cases holding that 
the 1991 Act is retroactive, and some 
holding that il ,s not retroactive. Ruling 
in favor of retroactivity are: laCour u. 
Harris County, No. li-89-1532 (S.D. 
Tex. Dec. 6, 1991): Mojica u. Cannell 
Co .. No. 90·C·3827 (N.D. Ill. Nov. 27, 
1991). 

Rultng in favor of prospective applica­
tion only art: Von Metl!r v. &yr. No. 91-
0027 (D.D.C. Dec. 18. 1991); Hansel u. 

Public Service Co., No. 88·8·853 (D. 
Colo. Dec. 11. 1991 ); and James u. Aml!r· 
icon /11/emallonal Recovery, Inc .. No. 
l:89-CV-321 (N.D. Ca. Dec. 3. 1991). In 
addition. the EEOC issued a Policy Guid­
ance on December 27, 1991 expressing 
the Commission's position thnt it will 
not apply Lhe damages provisions or the 
1991 Act retroactively to event.s occur­
ring before November 21, 1991. 

In lh.e Northern District of Alabama 
Judge Hancock has ruled that the Act Is 
not lo be applied retroacti\'ely. $ff, e.g •• 
Carroll v. ABF Freight System, Inc., 
CV-91-H-2429-S (N.O. Ala. Feb. 5, 
1992): Maddox u. Norwood Clinic. Inc., 
CV-91-H-1452-S (N.D. Ala. feb. 4. 
1992). 

IX . Conclusion 
With the enactment of the Civil Rights 

Act of 1991, Congress le~ more issues 
unresolved than resolved. It will take 
years for the courts to sort through the 
various problems and questions which 
are certain to arise under the 1\cl. More­
over, the EEOC will be hard-pressed to 
handle the demands of all the new 
cl.limants, along with complaints under 
the new American with Disabilities Act, 
In th!$ era of tight federal budgets. • 

~~~~~~~~~~~~~~~~~~~~~~~~~~-

NOTICE 
The members of the Alabama State Bar are 
cordially invited to the dedication of the Frank 
M. Johnson, Jr. Federal Courthouse in Mont­
gomery, Alabama, May 22, 1992 at 2 p.m. 
Specia l guests will include United State s 
Supreme Court Associate Justice Anthony 
Kennedy and members of the United States 
Court of Appeals for the Eleventh Judiclal 
Circuit. 
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RECENT DECISIONS 
By DAVID 8. BYRNE, JR. and WILBUR C. SILBERMAN 

SUPREME COURT OF 
THE UNITED STATES 

Child abuse and Sheth Amend­
ment Right of Confrontation 

While v. Illinois 90-6113 (January 13. 
1992). May juries in child abuse cases 
consider hearsay evidence, the out-or. 
court statements made by alleged vic­
tims, when those children are available 
lo testify but excwed from doing so? 
The Supreme Court unanimously 
answered yes. 

The decision gives Judges greater dis­
cretion lo protect children from having 
to testify and further limits the Sixth 
Amendment confrontation rights of 
persons accused of child abuse. Writing 
for the Court, Chier Justice Rehnquist 
said spontaneous declarations and those 
made while receiving medical care are 
admissible as exceptions to the ru le 
against hearsay because lhey are likely 
to be trustworthy. "Those same factors 
that contribute to the statements' relia­
bility cannot be recaptured even by later 
in-court lesllmony." 
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Speci(ically. White argues that his 
confrontation rights under the Sixth 
Amendment were violated by the admis­
sion of a Cour·:,,ear-old girl's statements 
lo family and medical attendants under 
the spontaneous declarations and medi­
cal examination exemptions to the 
heauay rule , without a rinding of 
unavailability. 

The significance or this unanimous 
decision is not limited to child abuse 
cases. The decision holds that the right 
or an accused to confront accusers does 
not require that a prosecutor-before 
using hearsay testimony in court-pro · 
duct the speaker or show that the 
speaker is unavallable. 

It is this writer's opinion that the 
confron tation clause or the Sixth 
Amendment is being effectively written 
out of existence and has opened lhe 
door for "trial by experts." 

Fifth Amendment's due pro­
cess clause not violated by 
general verdict in multiple­
object conspiracy charges 
where there Is insufficient 
evidence as to one object 

Crimn v. United Stales No. 90-6352 
(December 3, 1991). Neither the fi fth 
Amendment's due process clause nor 
United States Supreme Court precedent 
requires that a general verdict of guilty 
on multiple-object conspirncy be set 
aside merely because Lhere is lnsuffi. 
dent evidence as to one of the objects. 

Crimn and others were charged 
under 18 U.S.C. §371 (conspiracy) to 
defraud an agency or the Federal govern­
ment. The unlawful conspiracy was 
alleged lo havt had two objects: (I) 
impairing the effotts or the Internal 
Revenue Service (IRS) to ascerta in 
Income Lax; and (2) impairing the 
efforts of the Drug Enforcement Admin· 
isl ration to ascertain forieitable assets. 

The evidence Introduced a l tr ial 
implicated Griffin's co-defendants in 

both conspiracy objects. but implicated 
Grirfin only in the ms object. On that 
basis. Griffin moved (or a severance 
which was denied. At the close of the 
trial, she proposed Instructions to lhe 
effect that she could be convicted only ir 
the jury round that she was aware or the 
IRS object of the conspiracy and further 
proposed special interrogatories asking 
the jury to identify the object or objects 
of the conspiracy or which she had 
knowledge. The trial court denied both 
requests. The jury returned a general 
verdict or guilty. 

Justice Scalia delivered lhe opinion of 
lhe Court and held that neither the due 
process clause of the Pifih Amendment 
nor Supreme Court precedent requirts, 
in a federal prosecution. that a general 
guilty verdict on a multiple-object con­
spiracy be set aside if lhe evidence is 
inadequate lo support conviction as to 
one or the objects. 

'fhe Court reasoned that a jury is 
well~quipped lo determine 1ohether a 
particular theory is supported by the 
facts. The Court observed that "it would 
generally be preferab le to give an 
instruction removing from the jury's 
consideration an alternative basis of 
reliabi lily that does not have adequate 
evidentiary support, the refusal to do so 
does not provide an independent basis 
for reversing an otherwise valid convic­
tion.'" 

SUPREME COURT OF 
THE ALABAMA 

Race-neutra l strikes mandated 
during Jury se lection-or else 

Byrd v. Stale of Alabama, Womer v. 
State of Alabama 26 ABR 747 (Decem­
ber 6, l 991 ). The Supreme Court or 
Alabama granted certiorari to consider 
whether the defendants were denied 
lheir rights to a fair and impartial trial 
by the prosecution ·s use of peremptory 
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strikes to eliminate black venire per­
sons from the jury. and whether Byrd, a 
white defendant, had standing to chal­
lenge the prosecution's use of peremp­
tory strikes. The Supreme Court of 
Alabama answered both questions in 
the affirmative and re\.'trsed. 

In the trial of these consolida ted 
ca.,es. the Chief Deputy District Attor­
ney for Montgomery County and anoth­
er assistant used 17 or their 20 peremp­
tory str ikes to eliminate 17 of the 19 
black veni re members. The defendants 
struck one black, lhus leaving only one 
black venire member to serve on the 
jury. Prior to the jury's being sworn, 
both defendants moved to quash the 
panel on the grounds that the State's 
use of its peremptory strikes violated 
the teaching of Balson. 

In reaching its decision, the 
supreme court found a historical "pat­
tern in the use of peremptory strikes 
by the Montgomery County District 
Attorney's Office: Justice Adams crili· 
call)• noted that the historic pattern 
"in conjunction in this case clear ly 
supports I.he defendants' contention 
and raises an inference of discrimina­
tory intent." 

Likewise. Justice Adams noted that 
"the bare allegations that a venire 
member lives In a 'high crime' area is 
also constitutionally deficient ... Not 
only do such allegations fail to demon­
strate any relevance to the particular 
case sub judice but, were they given 
credence, they could serve as ·conve­
nient talisman(sl transfonning Batson '.s 
protection against racial discrimination 
in jury selection into an illusion and 
the Balson hearing Into an empty cere­
mony." 26 Al3R at 759. 

In this case, Justice Adams sets forth 
a "bright-line" Lest as follows: "There­
fore. a defendant has stand ing to 
request a Batson hearing whenever ( I) 
the State has exercised peremptory 
challenges to exclude members of a dis­
tinct racial group: and (2) the defendant 
requests such a hearing regardless of 
whether he is a member of that distinct 
group.• Once this threshold require­
ment has been met, the defendant must 
then pro,•e a prima facie case within the 
general framework of Balson. 

13yrd and Warner stopped short of 
requiring that the racial composition or 
Lhe trial Jury actually correspond to 
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!hat or the population from which it 
was drawn. The diversity of our society 
renders such an endeavor logistically 
prohibitive. In other words, "Defen­
dants are not entitled to a jury of any 
particular composition-• 

Finally. Justice Adams noted, ··- This 
opinion should be taken only as requir­
ing that a white defendant be allowed 
standing to challenge, as racially dis­
cri minatory, the exclusion of black 
jurors through the use of peremptory 
strike." 

Voluntarine ss of confession 
- primer on overreaching 

Mallhe1os o. Slate 26 ABR 1770 
(February 7, 1992). Matthews pleaded 
guilty to robbery, burglary and theft. 
Prior to the entry of his plea, Matthews 
moved to suppress certain incriminat­
ing statements made to police officers 
and the investigator for the district 
attorney's ofnce. At the suppression 
hearing, the record shows that the fol­
lowing statements were made to 
Matthews before he made his incrimi­
nating statements: 

(I) "There's a possibility that being 
nn accomplice and not actually doing 
the deed, yau might get boot camp." 

(2) "I.et me explain something to you. 
I'm not the in\'tSLigator for this depart­
ment. I'm the investigator for the dis­
trict attorney. I can go back and tell the 
disLricl attorney Matthews cooperated 
with me or I can go back and tell the 
disLrict attorney that Matthews did not 
cooperate with me. That's right, I have 
that option." 

(3) "We might cul you a deal." 
(4) "You've got an opportunity right 

here ... to tell us what you know. Lt 
could make a lot or difference for you." 

(5) "You know there's two ways to go 
about things, either you go about it and 
you don't cooperate and the judge 
knows that yau didn't and the district 
attorney knows you didn't, or }'OU tum 
around and you did cooperate, you 
know." 

The trial court denied Matthews' 
motion to suppress. The court of crimi­
nal appeals confirmed. 

On certiorari, Matthews argued that 
his confession was involuntary because 
he had given the statements under the 
impression that the State would go easy 

on him if he confessed or hard on him 
if he did not 

In an excellent opinion, Justice Mad­
dox gives the criminal practitioner a 
primer on \'Oluntariness of confessions. 

It is well settled that "ext rajudicial 
confessions art prima facie ifl\,'Qluntary 
and inadmissible, and Lhat the burden 
is on the Slate to prove that the confes­
sion was made voluntarily." 

The reasoning behind the exclusion 
of confessions oblained by the promise 
of a reward or by a threat was stated in 
Lu/Ire/Iv. Stole, 551 So.2d 1126, 1128 
(Ala.Crim.App. 1989), as follows: 

The abhorrtnce of society to the 
use of involuntary confessions 
dou not turn alone on their 
inherent untrustworthiness. It 
also turns on the deep-rooted 
feeling that the police must obey 
the law while enforcing the la,~; 
thal in the end life and liberty 
can be as much endangered from 
illegal met hods used to convict 
those thought to be criminals as 
from actual cr iminals the m­
selves. 

In the opinion. Justice Maddox 
expressly adopts the three lutlrell fac­
tors which are to be considered in 
detcnnining whether the Stale has sus­
tained its burden of proving that a 
defendant's •consent· was voluntary. In 
order to meet that burden under Lui­
/rel/: 

Firsl, there must be clear and positive 
testimony that Lhe consen t was 
unequivocal and specific. Second, the 
government must establish that the 
consent wns given "'ithout duress or 
coercion. (t innily, we evaluate those 
first two standards with the traditional 
indulgence of the courts against a pre­
sumption of waiver of constitutiona l 
rights. 26 ABR at 1774. 

Justice Maddox, in dealing with the 
conflicting statements of Matthews and 
the officers as to what was said, relied 
upon the supreme court's decision in 
ex Porte Johnson. 522 So2d 234, 237 
(i\la. 1988) as follows: 

..... in order to be admissible a con­
fossion must be free and voluntary and 
cannot be the resull of any direct or 
implied promises. however slight." 

Based Ut>on the Lu/Ire/I standards, 
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the supreme court concluded that the 
statements "engineered and encour· 
aged" Matthews to think that he would 
be more favorably dealt with if he 
!would) confess. In re-.<trsing the con· 
viction, Justice Maddox critically noted: 

The statement.s made to Matthews in 
this case are prime examples of state· 
ment.s that entice a suspect into making 
a confession. Matthew's incriminating 
state ments were not trustwort hy, 
because the statements to him strongly 
suggested that it would be difficult for 
him if he did not come forward with 
information but would be easier for him 
if he did. 26 ABR at 1776. 

BANKRUPTCY 

Contest of dischargeabilfty In 
converted Chapter 11 cases 

Bank of Louisiana 11. Paulouich. 5th 
Circuit Court of Appeals, January 30, 
1992, 22 B.C.O. 889; __ F.2d __ . 
In the original Chapter I 1 case, the 
plan of reorgnnizatlon was confirmed, 
but two years after confirmation the 
debtor stopped making payments and 
the case converted lo a Chapter 7 liqui­
dation. The Bank or Louisiana then 
contes ted the dischargeability of its 
debL The Fifth Circuit held lhat a pre­
petition creditor was bound by the con­
firmation order in the Chapter J 1. 
which prevented it from objecting to 
discharge on grounds which occurred 
prior lo confirmation, for the reason 
that this would be res judicala. Howev­
er, if the debt arose after confirmation, 
and there were post-conOrmation acts 

Richard Wilson 
& Associates 
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Professional 

Cou rt Reporte rs 
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which would meet lhe Bankruptcy 
Code's requirement.s ror non-discharge­
abillty, then a creditor could attempt to 
avail it.sell or the remedies provided by 
the Bankruptcy Code under §§523 and 
727. Such a creditor must have extend­
ed ne-.v value afier confirmation to the 
debtor and in such a situation. would be 
entitled to contest post-confirmation 
actions. 

Obligation of Chapter 11 liqui• 
dating trustee to file Income 
tax retums and pay taxes 

Holgwell CQrp. 11. Smith. ___ _ 
SupCL , 60 LW 4159 (February 
25. 1992). Justice Thomas spoke for the 
U.S. Supreme Court which unanimous­
ly reversed the Ele-<tnth Circuit's ruling 
that a liquidating trustee under a con­
firmed plan or re<>rganization was not 
responsible for filing income tax 
returns for affiliated corporations and 
the individual debtor, or for the pay­
ment of taxes due from sale of proper­
ties. In reversing the Eleventh Circuit, 
the Court states that IRC §6012(b)(3) 
requires the trustee lo make the return. 
due Lo the focl that as such t rustee 
qualifies as an assignee or the property, 
there is an obligation to pay taxes due 
on the individual debtor's asset.s by rea· 
son or IRC §6012(b)(4) requiring a fidu­
ciary or a trU$t lo do so. This case is 
important in another respect in that it 
was held that although the government 
did not obJed to the Chapter 11 plan, 
this was no excuse for the trustees not 
to fulfill the dutles as mentioned above. 
this so, even though § 114 I of the 
Bankruptcy Cude states that creditors 
and the debtor arc bound by the provi· 
sion of a confirmed plan. Mowever, it is 
important to note that the ruling 
applied lo post-conn rmation taxes. The 
opinion in the concluding paragraph 
contained the following: 

Even If §I 14J(a) binds creditors or 
the corporate and individual debtors 
with respect to claims that arose before 
confirmation, we do not see bow it can 
bind the United Slates or any other 
creditor with respect to post-<:onlirma· 
lion claims. 

Comment: Thus, although the infer­
ence is that pre-petition laxes not men­
tioned in the plan might be barred. this 
question Is still left open. 

Post -petition transfer of funds 
to pay pre-petition taxes 

U.S. 11. Nordic Village, Inc .. __ _ 
SupCL (1992); 60 LW 4163. 
The Sixth Circuit had held that where a 
debtor had post-petition transferred 
funds to the IRS in payment or his own 
Individual tax liability, the trustee was 
entitled to a refund o( this by reason of 
it's being a post-petition transaction 
covered by §549 or the Bankruptcy 
Code. Justice Scalia. author of the 
majority opinion, stated lhat there was 
no clear statute placing the monetary 
liability upon the United States, that 
§106 which concerns sovereign immu­
nity does not cover the factual situa­
tion, and, therefore, the IRS was not 
ordered to disgorge the funds. He said 
that a waiver of sovereign immunity 
must be considered strictly, not liberal­
ly, and be unequivocally expressed. 
Commenl: This is another indication of 
the U.S. Supreme Court protecting the 
government on tax mallers. Apparent­
ly. in the often-used words. it will take 
an act of Congress to change this atti­
tude. 

Pre-petition IRS levy on 
receivables , held vulnerable 

United Sia/as of America 11. Challenge 
Air lnlemalio11al, Inc , 22 B.C.D. 892 -
F2d. • (I I Cir. January 30, 1992). The 
Ele-.,enth Circuit, Rl>ing on the lJ11iled 
Slates 11. IVhiti11g Pools, 103 S.CL 2309 
(1983) held that the pre-petition levy on 
obligations owed by American Express 
lo the debtor did not pre-oent the debtor 
from receiving a refund. The IRS theo­
ri1.ed Lhnt it had constructive possession 
of the fund after the levy and before the 
Chapter I I n11ng. The Eleventh Circuit 
stated that the bankrupt estate includes 
properly seized by a secured creditor 
before lhe nling or the petition, and 
that §542(a) mandates the turnover to 
the trustees of property or the estate. 
The United States tried to show that 
this case was dirrerenl from Whiling 
Pools as Whiling Pools was based upon 
a levy on tangible property, while this 
was on cash equiv~lent property. The 
government also cited other cases 
which the Eleventh Circuit held were 
not applicable. were distinguishable, or 
had been overruled by the Whiting case. 

Comment: It remains lo be seen 
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whether the IRS Is going to take this 
cue up also in the belief that it has a 
more frimdly Supreme Court. 

SouthTrust Mobile Services. Inc. 11. 

Seo/lie D. B11gelb11rt a11d Sandra D. 
Engulbort, 1992 WL 18326, USDC 
Northern District of Alabama. West.em 
Division (January 21, 1992). In an opin· 
ion or over 34 pages, Judge Acker 
reversed the Bankruptcy Court in a case 
involving n mobile home in which 
Appellnnt SoulhTrust had a security 
interest. The Bankruptcy Court had 
allowed the debtor time to cure a post· 
petition defnuli. Judge ,\cker ruled that 
by reasons or the facts, the mobile 
home qualified as a residence. Other 
conclusions of law as determined by 
Judge Acker were: (I) the filing of 
notice or appeal divtsts the Bankruptcy 
Court of jurisdiction. thus preventing 
the amending of any portion of the 
Bankruptcy Court's proceeding; (2) the 
automatic sta)• of §362 applies to collec· 
tion or post•confirmation payments on 
any debt whether or not mentioned in 
the plan (3) l I U.S.C. § 1329(a) express· 
ly allows the Trustee as well as a debtor 
to request a modification of a Chapter 
13 claim: and (4) on the dispositive 
question in this case, the Court ruled in 
a confirmed Chapter 13 case. the debtor 
cannot include in an amended plan. 
payments for a post-petition arrearage 
on the debtor's prmcipal residence, and 
that when such is attempted, it is an 
abuse or discretion to deny lhe secured 
lender its request for relief from the 
stay. 

Failure of administrative 
c laimant to name trustee as 
party rendered default judge• 
ment unenforceable 

Bellini Imports u. Mason ond Dixon 
li11es, 944 l'.2d 199 (4th Cir. 1991). 
Mason and Dixon filed a Chapter 11 peti· 
lion on March 29. 1984. Thereafter, 
Bellini e~ged the debtor to transport 
freight which was delayed in transit. A 
trustee was appointed in December 
1984. ln June 1985. Bellini sued the 
debtor without naming the trustee. 
Bellini secured a default judgemmt, and 
although "'as aware of the bankruptcy, 
did not me n proof of claim. ln March 
1986. a plan of rcorg,,nizalfon was con· 
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firmed. When Bellini attempted to 
enforce the judgement through state 
court process. the Bankruptcy Court 
enjoined Bellini and further disallowed 
the claim which Bellini then attempted 
to file. The District Court re\-ersed the 
Bankruptcy Court, stating that the 
trustee was not a necessary party. The 
Fourth Circuit, on appeal, held that the 
automatic stay did not apply to Bellini's 
suing on a post·petltion breach of con· 
tract, but lhal Bellini had lo obtain relief 
from stay lo enforce collection in any 
action lo proceed against the assets or 
the estate. Thus. the Bankruptcy Court 
was held to have been correct in not 
allowing a claim based solely on a judge. 
menl unenforci?able against the estate. 

Statute allows trust ee two 
years to pursue pre .petition 
claims not applicable to 
claims arising between Chap ­
ter 11 filings and conversion 
to Chapter 7 

/11dapande11/ First Assurance Co., 
l'L'f!der. Trust«e. 948 l'.2d 985 (5th Cir. 
1991 ). More than a year after the Chap­
ter LI was nled. the debtor's house was 
destroyed by fire. The Insurance policy 
contained a one-year limitation period 

for taking legal action. The case ,oas 
converted approximately three weeks 
after the fire, and a trustee was appoint· 
ed first as interim and later as case 
trustee. The trustee filed suit almost 
two years from appointment. The Dis• 
trict Court granted summary judge. 
ment against the trustee on the ground 
that the case was barred. The Fifth Cir· 
cult affirmed, slating Lhat §108(a) 
lengthens the time of bringing suit only 
if the period had not expired pre·peli· 
lion. IL held that it made no difference 
here lhaL the individual debtor was "in 
possession" a portion of the one.year 
policy limitation. The trustee further 
argued that § IOS(a) when viewed in the 
context of §348 as a whole, applies only 
to claims against lhe estate and to lhase 
in behalf of the estate. However. the 
Court stated that Bankruptcy Code 
§348(a), which is the section on com•er· 
sion, reveals that (a), (b) and Cc) do not 
distinguish between claims against or 
on behalf of the estate, but that §348(d) 
expressly provides for special treatment 
of only those claims arising against Lhe 
estate before conversion to Chapter 7. 
Thus, the conversion did not change 
the date from that of the original occur· 
rence, and, therefore, Lhe aclion was 
not filed in lime. • 
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Consultant's Corner 
The following is a review of and commentary on an office automation issue that has current importance 

lo the legal community, prepared by the office automation consultant lo the stale bar, Paul Bomstein, 
who views are not necessarily those of the state bar. 

This is the 25th article in our "Consultant's Comer" series. We would like to hear from you, both in 
critique of the article writ/en and for suggestions of topics for future articles. 

Sole practitioner check-up 
Sole practice is the only segment of the private sector Lhat is 

growing, albeit slowly. The reasons are varied, from the desire 
to be your own boss, to the reality that no one else wants you 
due to the current economic outlook. Regardless of the rea­
son, sole practitioners have special problems, in particular, 
profitabil ity technology and business development. These 
needs have to be dealt with and Lhe sole practitioner check-up 
may be of help. 

Profitability 
Whenever lawyers return from gatherings of their peers, be 

they CLE seminars, bar conventions or law school reunions, 
they often fall into a "blue funk," convinced they are the least 
productive of Lheir collea_gues. The reality is Lhat la1~yers often 
engage in creative hyperbole regarding their earnings and 
prospects. In a word, they lie! 

The first step in assessing sole practice profitability is lo 
know what is reasonably achievable, consistent with a decent 
lifestyle. I recommend two statistics that are fair predictors 
of financial success in sole practice: utilization and realiza­
tion. Utilization is the ratio of hours billed to hours worked. 
F'or sole practitioners, it should be al least 75 percent. Real­
ization is the ratio of effective billing rate to budgeted (or 
stated) billing rate, effective billing rate itself a ratio of fee 
income divided by hours billed. It should be very near 90 per­
cent. 

In start-up situations. I advise sole practitioners to use a 
pro forma budget of 55 percent expenses, 5 percent reserve 
and 40 percent dis tributable income, provided you gross 
about $100,000. This is the key. (By the ,vay, grossing 
$ I 00,000 requires you to bill the equivalent of 1,200 hours at 
an effective rate of S80.) Ir there is a secret to success in sole 
practice, it is thorough, scrupulous. brutally honest time-

Exper t Assistance Ln Fire Department 
Related Lawsuits 

FIRE SERVICE CONSULTING, INC. 

5622 Lee Road 66 
Auburn , Alabama 36830 

Ellis Mitchell (205) 826-3098 
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keeping, and that means au your time, both billable and non­
billable. 

Technology 
Many sole practitioners are mislead by colleagues (or sales­

people) into thinking that technology, in itself. is vital to suc­
cess. It is an ingredient, but by no means the essence of suc­
cessful practice. (Reread the last sentence of the previous sec­
tion.) True, word processing is a necessary (and by now 
routine) component of a solo office; so are a working phone 
and a copy machine. Beyond that, however, it gets optional. 
F'or example, automated billing is no panacea. particularly if 
your manual billing system is a mess. A fax machine is a 
necessity for some. a convenience for some and a status sym­
bol for others. Dictation equipment of some sort is required. 

The point of this is not to denigrate technology as such, far 
from il, but to put it into perspective. The importance of tech­
nology in sole practices is o~en overrated. True, it is impor­
tant. but generally not that important. 

Business development 
If technology is overrated in importance for sole practition­

ers, then business development is badly underrated. It is criti­
cal to a viable sole practice, as it is to any other practice, but 
perhaps more so. Notice the operative word "viable." True. 
there are solo practices with no awareness of the need for 
business development, but I have never encountered a viable 
one without an acute awareness of the issue. 

Business development is not synonymous with television 
advertising and splashy yellow page ads. IL is concerned with 
making sure that your clients know all the services you are 
competent to perform. Many lay people perceive lawyers as 
they do doctors, specialists in one practice area or another. 
This may well be true from some solos. Urban solos generally 
ought to specialize in a single area. Rural solos, on the other 
hand, need to generaliu their practices, as their rural medical 
counterparts do. 

What are the implications? F'or both rural and urban solos it 
is vital that potential clients in your service area know what it 
is you do. This can be listings in U1e general or practice-specific 
section of the local yellow pages, letters to other lawyers invit­
ing reciprocal referrals, or a brochure or pamphlet of some 
sort l'inally, remember to thank those who refer clients to you. 

In summary, sole practitioners have special problems and 
special opportunities. A sole practice check-up may help you 
to identify both. • 
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Request for Consulting Services 
Office Automation Consulting Program 

SCHEDULE OF FEES, TERMS AND CONDITIONS 

Firm Size• 
1 

2-3 
4-5 
6-7 
8-10 

Over 10 

Duration .. 
I day 
2 days 
3days 
4 days 
5days 

Fee 
$ 500.00 
$1,000.00 
$1,500.00 
$2,000.00 
$2,500.00 

Avg. Cost/lawyer 
$500.00 
$400.00 
$333.00 
$307.00 
$277.00 
$250.00 

•Number of lawyers only (excluding of counsel) 
••Duration refers to lhe plaQned on-premise time and does not include time spent by the consultant in 

his own office while preparing documentation and recommendations. 

--------------------------------------------------------------------

THE FIRM 

REQUEST FOR CONSULTING SERVICES 
OFFICE AUTOMATION CONSULTING PROGRAM 

Sponsored by Alabama State Bar 

Firm name ____ ____________ _______________ ____ _ 

Address·----- ------------------- -------- -----
City _______________ ___ _ zrP __ _ _ Telephone# ______ _ 
Contact person __________ ______ _ Title ______ _______ _ _ 

Number of lawyers__ paralegals__ secretaries__ others __ 
Office.sin other cities? ____ _____________ ___________ ____ _ 

ITS PRACTICE 

Practice Areas{%) 

Litigation 

Real Estate 

Labor 

Number of clients handled annually 

Number of matters handled annually 

EQUIPMENT 

Maritime 

Collections 

Tax 

Corporate 

Estate Planning 

Banking 

Number of matters presently open _____ _ 

How often do you bill? 

Word processing equipment (if any) --------- --------- ---------­

Data proc.essing equipment (if any)------- ---------- ------------
Dictation equipment (if any), ____ _________ _______________ __ _ 

Copy equipment (if any) _______ ________________ _______ _ _ 

Telephone equipment _________________ ________ _______ _ 

PROGRAM 

% of emphasis desired Admin. Audit WP Needs Analysis DP Needs Analysis, __ _ 

Preferred time (I) W/E ------- ---- (2) WfE -- --------

Mail th is request for service to the Alabama State Bar for scheduling. 
Send to the attention or Margaret Boone, executive assistant, Alabama State Bar, P.O. Box 671, Montgomery, Alabama 36101. 
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C·L·E OPPORTUNITIES 
The following programs have been approved by /he Alabama Mandatory Continuing Legal Education Commission for CLE 

credit. For infonnalion regarding other available approved programs, contact Diane Weldon, administrative assistant for pro· 
grams, at (205) 26.9-1515, and a complete CLE calendar will be mailed to you. 

15 Friday 
ALABAJIIA SALES AND USE TAX 
Montgomery 
National Business Institute, Inc. 
Credits: 6.0 Cost: S108 
(715) 835-8525 

16-17 
MUNI CIPAL COURTS CLERKS AND 

MAGISTRATES CONFERENCE 
Gulf Shores 
University of Alabama 
Credits: 3.4 Cost: $90 
(205) 348-9066 

19 Tuesday 
ALABAMA SALES AND 

USE TAX 
Birmingham 
National Business Institute, [nc. 
Credits: 6.0 Cost: $108 
(715) 835-8525 

28 Thursday 
ENVIRONMENTALLY DISTRESSED 

PROPERTlES IN ALABAMA 
Birmingham, Parliament House 
National Business Institute. Inc. 
Credits: 6.0 Cost: $108 
(715) 835-8525 

29 Friday 
ENVIRONMENTALLY DISTRESSED 

PROPERTIES IN ALABAMA 
Huntsville, University Inn 
National Business Institute. Inc. 
Credits: 6.0 Cost: SJ08 
(nsJ 835-8525 
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JUNE 

2 Tuesday 
WORKERS COMPENSATIO N 

IN ALABAMA 
Birmingham 
National Business Institute, Inc. 
Credits: 6.0 Cost $108 
(715) 835-8525 

3 Wednesday 
WORKERS COMPENSATION 

IN ALABAMA 
Huntsville 
National Business Institute, Inc. 
Credits: 6.0 Cost $108 
(715) 835-8525 

4-6 
TAX INSTITUTE 
Orange 13each 
Perdido Hilton 
Alabama Bar Institute for CLE 
Credits: 9.0 
(800) 627-6514 

5.7 
DIVORCE ON THE BEACH VJ 
Gulf Shores. Culr State Park 
Alabama State Bar Family 

Law Section 
(205) 930-9000 

18 Thursday 
COLLECTING JUDGMENTS IN 

ALABAMA 
Birmingham 
National Business Institute. Inc. 
Credits: 6.0 Cost SJ08 
(715) 835-8525 

19 Friday 
COLLECTING JUDGMENTS IN 

ALABAMA 
Huntsville 
National Business Institute, Inc. 
Credits: 6.0 Cost $108 
(715) 835-8525 

JULY 

1 Wednesday 
LOAN COLLECTION LITIGATION 

IN ALABAMA 
Mobile 
National Business Institute, Inc. 
Credits: 6.0 Cost $108 
(715) 835-8525 

2 Thursday 
LOAN COLLECTION LITIGATION 

IN ALABAMA 
Montgomery 
National Business Institute. Inc. 
Credits: 6.0 Cost $108 
(715) 835-8525 

16-18 
ANNUAL MEETING 
Birmingham, Wynfrey Hotel 
Alabama State Bar 
(205) 269-1515 

21 Tuesday 
CONSTRUCTION LAW IN ALABAMA 
Birmingham 
National Business Institute, Inc. 
Credits: 6.0 Cost Sl08 
(715) 835-8525 

22 Wednesday 
CONSTRUCTION LAW IN ALABAMA 
Huntsville 
National Business Institute. Inc. 
Credits: 6.0 Cost SJ08 
(715)835-8525 
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In 1991. the Mandatory Continuing 
Legal Education Commission nMe\\~ a 
total of 2.949 programs seeking CLE 
accreditation. Of this number, 2,866 
were accredited. Of the 2,949 programs 
offered. 420 were offered by in-state 
sponsors and 2.529 out-of-state sponsors. 
14 percent and 86 percent, respectively. 
Yet, six in-state sponsors accounted for 
49.4 percenl of the total CLE hours 
attended by state bar members in 1991. 

Figure 1 indicates the ten top subject 
matter areas of CLE courses based on 
the total number of courses offered 
while Figure 2 shows the top ten 
subject matter areas based on lawyer 
attendance hours. 

Over 47 percent of all CLE programs 
accredited In 1991 were held in the ten 
cities m Figure 3. 

t'inally, 6.558 or 99 percent of the 
lawyers subject to the CLE rules and 
regulations complied with them in a 
timely fashion or filed a deOciency plan 
as permitted under Rule 6 of the rules 
and regu lations. Only 59 lawyers· 
names were cerliOed Lo the Disciplinary 
Commission for noncompliance. 
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The following is a memorandum from L.eslie G. Johnson, administrative diredor of courts. regarding 
recent changes to Rules 4 and 7. Alabama Rules of Criminal Pro.cedure. Also iAcluded are coples of the Alaba­
ma Supreme Court's orders amending these rules. 

TO: 

FROM: 

RE: 

Presiding Circuit Judges 
Circuit Clerks 
Municipal Judges 
Municipal Clerks 

Leslie G. Johnson 
Administrative Director of Courts 

Changes to Rules 4 and 7, Alabama Rules of Criminal Procedure 

Enclosed are copies of two orders, dated March 3, 1992, and effective the same day, whereby the Supreme 
Court of Alabama amended Rules 4 and 7, Alabama Rules o.f Criminal Proeedw-e. Particularly with regard to 
Rule 7, there were extensive changes, including those summa.rized b.elow; however, you should carefully 
review the amended rules in their entirety. 

Rule 4 
By memorandum, dated May 15, 199l, we advised you of the decision of the U.S. SupJeme €our!, in Riversidev. McLaughlin, lll 
S.Ct. 1661 (May 13, 1991). The holding in the Riverside case requires that probable cause heaFings, in connection with warrant­
less arrests, be held· within 48 hours. Accordingly, Rule 4.3 (Procedure Upon A,rrest) has been amended to require that probable 
cause hearings (in warrantless arre:st cases where a defendant is in jail) be held within 48 hours, The 72-hour time limit for initial 
appearanae hearing remains unebanged. F'tnally, Rule 4.3 (a) (1) (iii) was amended to no longer require the defendant to be 
brouglit before the magistrate for the probable cause hear:ing because there ,vas no eonstitutional or s\alutory requirement to do 
so. 

Rule 7 
As noted above, there were extensive chaoges to this rule, induding: 
• adding definitions ror "l!roressional Surety €ompanyi' and ·'Professional Bail Company" (see p. 3. Rule 7.1 (0 & {g) ). 
• requiring a Proressional Surety Company to deposit, among other requirements, a "Gert.ificate of Authority" or •(Certificate of 

Compliance" from the Departmeillof Insurance (seep. 3, subparagraph (1)). 
• re.quiring a Professional Bail Company to deposif, among other requirements, a corporate surety bond or escrow agreement in 

the amount of $25,000 (seep. 5. subparagraph (I)). 
• the guarantee of payment, whether by a Professional Surety Company or by a l!rofessional Bail Company, is per county and a 

company is liable for the full amount or any bondts) sigped, regardless or other requirements which must be met pursuant lo 
Rule 7, e.g., deposit or $25,000 corporate surety bond. 

• annual authorization of presiding circuit judge-and approval of the corporate surety bonds or escrow agreements by the presid­
ing circuit judge are required. 

• applies to municipal courts. 
• there is a 60-day "phase-in" period for Professional Bail Companies whose corporate surety bonds and escrow agreements were 

previously approved by the presiding circuit judge which are not in compliance with Rule 7, as amended. On pa~e 7. subpara­
graph (m), lines 8 and 9, the date "l:lecember 1, l 992" apptars to be a typographical error and apparently should be "December 
1, 1991.'' as it is on line 18: and there is a 60-day "phase-in" period for Professional Surety Companies who have been issued an 
"order of auU,orization'' which is not in compliance with the rule, as amended. 

• The forfeiture procedure in Rule 7.6(d) has been changed. Now. there is no time limit within which a ''show cause" hearing 
must be held. A written response tp a show cause notice is required within 28 days of service of the notice (p.14). 

• the Appendix contains a sample "Corporate Surety Bond" and "Escrow Agreement" (pp. 16 and 18, respectively). 
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THE STATE OF ALABAMA JUDICIAL DEPARTMENT 
IN THE SUPREME COURT OF ALABAMA 

March 3. 1992 

ORDER 

IT IS ORDERED that Rule 4.3(a)(l ). Alabama Rules of Criminal Procedure, be, and it hereby is, amended to read as follows: 

"RULE 4.3 PROCEDURE UPON ARREST 

"(a) On Alttst Without a Warrant 
"( 11 A person arrested without a warrant: 

"(i) May be cited by a law enforcement offker lo appear either at a specified time and pla.ce or at such timt 
and place as he or she shall be subsequently notified of and may be released: or 

"(iii May be released by a law enforcement officer upon execution of a secured appearance bond in an 
amount set according to the schedule contained in Rule 2, A.R.J.A., and directed to appear either at a specified 
time and place or at such time and place as he or she shall be subsequently notified of; or 

"(iii) Shall be afforded an opportunity to make bail In accordance with Rule 4.3(b)(3) and 4.4. A judge or 
magistrate in the county of arrest shall determine whether probable cause exists to believe that the defendant 
committed the charged offense, by examining any necessary witnesses in accordance wilh the procedures for 
making a probable cause determination provided in llule 2.4. If the judge or magistrate finds that there is proba­
ble cause for the arrest of the person. a complaint shall promptly be prepared, filed, and served on lhe defendant, 
and the judge or magistrate shall proceed as provided in Rule 4.4 for initial appearance. If a probable cause deter­
mination is not made by a judge or magistrate without undue delay, and in no event later than forty-eight (48) 
hours after arrest, then. unless the offense for which Lhe person was arrested is not a bailable offense, the person 
shall be released upon execution of an appearance bond in the amount or the minimum bond set in Rule 2. 
A.RJA, and shall be directed to appUT either at a specified lime and place or at such time and place as he or she 
shall be suhsequently notified of. 

"(Amended eifecti"-e March 3. 1992.)" 

IT IS FURTH ER ORDERED that this amendment shall be effective immediately. 
Hornsby, C.J., and Almon. Shores, Houston, Steagall, Kennedy, and Ingram, JJ., concur. 
Maddox. J .. concurs spedally. 

MADDOX, J .. CONCURRING SPECIALLY. 
I concur with the amendment to Rule 4.3(1 J Lo change the 72,hour provision Lo 48 hours, but I would also change the 72-

hour provision In Rule 4.3(b). 

THE ALABAMA LAWYER 

I, Robert C. Esdale, as Clerk of the Supreme Court of Alabama, do hereby cer­
tify that the foregoing is a full, true and correct copy of the instrumenl(s) 
herewith :set out as same appear(s) of record in $aid Court. 
Witness my hand this 3rd day of March 1992. 

Clerk, Supreme Court or Alabama 
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THE STATE OF ALABAMA JUDICIAL DEPARTMENT 
IN THE SUPREME COURT OF ALABAMA 

March 3, 1992 

ORDER 

IT IS ORDERED that Rule 7. Alabama Rules of Criminal procedure, be. and it hereby is. amended to read in accordance with the 
appendix attached hereto. 

IT IS FURTHER ORDERED that U1is amendment shall be effective immediately. 

Hornsby, C.J., and Maddox. Almon, Shores, Adams. Houston, Steagall, Kennedy. and Ingram. JJ .. concur. 

l, Robert C. Esdale, as Clerk of the Supreme Court of Alabama, do hereby cer­
tify that the foregoing is a full, true and correct copy of the instrument(s) 
herewith set out as same appear(s) of record in said Court. 
Witness my hand this 3rd day of March 1992. 

Clerk. Supreme Court of Alabama 

1lt»l•ENDIX 

RULE 7. REI.EASE. 
Rule 7.1 Definitions and Requirements 

(a) Personal Recognizance A release on defendant's 
"personal recognizance" means release without any condition 
of an undertaking relating to, or a deposit of, security. 

(bl Appearance Bond An "appearance bond" is an under­
taking to pay to the clerk of the circuit, district, or municipal 
court. for the use of the State of Alabama or the municipality. 
a specified sum of money upon the failure of a person released 
to comply with its conditions. 

(c) Secured Appearance Bond A "secured appearance 
bond" is an appearance bond secured by deposit with the clerk 
of security equal to the full amount thereof. 

(d) Security "Security" is cash, certified funds, or a sure­
ty's undertaking, deposited with the clerk t!) secure an appear­
ance bond. 

(e) Surety A "surety" is someone (other than the person 
released) who executes an appearance bond and binds himself 
to pay its amount, if the person released fails to comply with 
the conditions. A surety, except one qualified as a professional 
bondsman, professional surety company, or professional bail 
company, shall file with an appearance bond an affidavit or 
certification, under penalties of perjury, 
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(]) Stating that the surety is not an 
attorney, judicial official. or person autho­
rized to take bail (or if the surety is an attor­
ney. judicial official, or person authorized to 
take bail, then the affidavit or certification 
shall state the surety's relationship to the 
person released). An attorney, judicial offi­
cial, or person authorized to accept an 
appearance bond shall not be precluded from 
being a surety for a member of his or her 
immediate family. For purposes of this rule, 
the term "immediate family" shall be limited 
to include only a spouse; a sibling; a spouse's 
sibling; a lineal ancestor or descendant: a 
lineal ancestor or descendant of a spouse. a 
sibling, or a spouse's sibling: or a minor or 
incompetent person dependent upon the 
surety for more than one-half (1/2) of his or 
her support; 

(2) Stating that the surety owns prop­
erty in this state, which property, when 
aggregated with that of other sureties, is 
worili the amount of the appearance bond 
(provided, that the property must be exclu· 
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sivt of property exempt from execution and 
its value equaling the amount of the appear­
ance bond must ~ above and o,u all liabili­
tie.s. including the amount of all other out­
standing appearance bonds entered into by 
the sun?ty) and specifying that property and 
the exemptions and liabilities thereon: and 

(3) Specifying the number and amount 
of other outstanding appearance bonds 
entered lnlo by the surety. 

No surely may execute an appearance bond or become 
surety (or more than four (4) persons in any twelve- (12-) 
month period (other than immediate family members) unless 
such surety qualifies and meets the requirements of a profes­
sional surety company or professional bail company. 

CO Profeulo nal Surety Company A "professional surety 
company" is an insurance company, a domestic or foreign 
corporation, or an association engaged in the business of 
insurance, or a surety. lo which or lo whom has ~en issued a 
"Certificate of Authority" or "Certificate of Compliance" by 
the Alabama Department of Insurance to execute appearance 
bonds or to transact a surety business in the State of Alaba­
ma. 

(g) Professional Bail Company A "professional surely 
company" is an insurance company, a domestic or foreign cor­
poration, or an association engaged in the business of insur­
ance. or a surety, to which or to whom has been issued a "Cer­
tiricate or Authority" or "Certificate of Compliance" by lhe 
Alabama Department of Insurance to execute appearance 
bonds or to transact a surety business in the State of Alabama. 

(hi Professional Bondsman A "professional bondsman" 
is any individual person or agent who is employed by a profes­
sional surety company or professional bail company to solicit 
and execute appearance bonds or actively seek bail bond busi­
ness for or in behalf of a professional surety company or a pro­
fe~sional bail company. 

(i) No professional surety company or proressionai bail 
company shall execute or becom~ surety on any appearance 
bond in lhis Stale, unless it has an order granting authoriza­
tion to become professional surety on any such bail Issued 
annually by the presiding circuit judge of lhe county in which 
such company desires lo execute such bail or appearance 
bonds. Prior lo the judge·s issuance of such an order, profes­
sional surety companies and bail companies must submit 
annually to the presiding circuit judge lhe following: 

If a professional surety company. 

(1) An original or certified copy of a 
··ccrt i£icate of Authority" or "Certificate of 
Compliance" from the Department of Insur­
ance of lhe State of Alabama reflecting that 
the company is qualified to 1orite either a 
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surety or a bail line of insurance and that the 
company is in good standing: 

(2) An original "Qualifying Power of 
Attorney" issued by the professional surety 
company. specifying any applicable limita­
tions and the agents that are authorized to 
execute and bind the company lo a bail 
undertaking. The Qualifying Power of Attor­
ney cannot name any company, corporation, 
or other entity as an agcnl except a person as 
defined in paragraph (h), and that person 
must be a licensed agent of the company 
with the Department of Insurance of the 
State of Alabama; 

(3) A copy or copies of lhe license 
issued by the Department of Insurance of the 
State of Alabama of each agent who is named 
in or appointed by the Qualifying Power of 
Attorney in (2) above or a lcller or other doc­
umentation from the Department of Insur­
ance indicating thal such appointed agents 
are temporarily licensed as Qgcnts of lhe pro­
fessional surety company for those lines of 
insurance: and 

(4) An affidavit or certification in writing, 
under oath, executed by a licensed agent of the 
professional surely company or a licensed 
agent of the professional surety company who 
is lhe manager, owner or president of a corpo­
ration. company. partnership, or other entity 
that represents the professional surety compa­
ny, med with the clerk of the circuit court of 
each county in which lhe professional surety 
company shall execute or become surety on 
appearance bonds, s.tating the following: 

(a) That all appearance bonds shall be 
executed in lhe name of the professional 
surety company as surely by the agents listed 
or appointed in the Qualifying Power of 
Attorney presented to lhe court or any other 
Qualifying Powers of Allorney filed with the 
circuit clerk of the county. 

(b) Thal all agents listed or appointed 
in the Qualifying Powers of Attorney will be 
licensed by the Department of Insurance, 
prior to such app0intments. 

(c) Thal any agency. company, co.rpora­
tion, or other entity that represents the pro­
fessional surety company in the county, has 
no owners or other persons having a direct or 
indirect financial interest in such agency, 

(Conlinu ed) 
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company, corporation, or other entity, that 
have been convicted of a felony or a crime 
involving moral turpitude. If any persons, 
having a direct or indirect financial interest in 
such agency, company, corporation, or other 
entity, have been convicted of a felony or a 
crime involving moral turpitude, then the 
affidavit or certification shaU certify that there 
has been such a conviction, providing the 
name of the person convicted, and shall certi­
fy that the person convicted has been par­
doned or has had a restoration of civil rights; 

{d) That the professional surety compa­
ny has no knowledge of forfeitures that have 
been final for more than thirty (30) days that 
have not been paid arising out of surety 
undertakings, and as to which the profes· 
sional surety company has no petitions. 
motions, or other litigation matters pending; 

(e) That no agents of the professional 
surety company who have the authority to 
execute appearance bonds in its behalf or any 
person having a financial interest, direcl or 
indirect. in U,e ownership or management of 
any agency. company, corporation, or other 
entity that represents the professional surety 
company in the execution of appearance 
bonds, is an attorney, a judicial official. a 
person author ized lo accept an appearance 
bond, or an agent of an attorney, judicial 
official, or person authorized to accept an 
appearance bond; 

(0 The names and addresses of all per· 
sons, orncers, employees, and agents of the 
agency, company, corporation, or other enti­
ty that represents the professional surety 
company becoming surety on appearance 
bonds who have a direct or indirect financial 
interest in the agency, company, corpora­
tion, or other entity representing the profes­
slonal surety company and the nature and 
extent of each interest; and 

(g) That those persons stated in (0 
have not, within a period of two (2) years. 
violated any provisions of these rules or any 
court order pertaining to these rules. 

ff a professional bail company, 

(I) An original corporate surely bond 
or escrow agreement, filed and approved by 
the presiding circuit judge of the county in 
which the professional bail company shall 
execute or become surety on appearance 
bonds, in U1e amount of $25,000, guarantee-
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ing the payment of all sums of money that 
may become due by virtue of any judgment 
absolute that may be rendered against said 
professional bail company on a forfeiture 
e11tered by any court in the county. CorpO· 
rate surety bonds shall be executed only by a 
surety company authorized to do business in 
the State of Alabama and qualified to write 
such bonds by the Insurance Department of 
the State of Alabama. Such corporate surety 
bonds shall provide that it may be canceled 
as to a,,y future liability by the corporate 
surety company's or the professional bail 
company's giving thirty- (30·) days prior 
written notice of such cancellation lo the 
clerk of circuit court in which the bond or 
instrument was filed. A bank in the State of 
Alabama must be a party to all escrow agree­
ments, and those agreements shall provide 
that the agreement may be canceled as to 
an)• future liability only by the professional 
bail company's and bank's giving thirty. (30) 
days prior written notice of such cancella­
tion to the clerk of circuit court in which the 
escrow agreement or instrument is filed; 

(2) An original "Qualifying Power of 
Attorney," letter, or other document issued 
by the professional bail company specifying 
any applicable limitations and specifying the 
agents who are authorized to execute and 
bind the professional bail company to a bail 
undertaking or to appearance bonds. The 
Qualifying Power of Attorney, letter, or other 
document may name persons as agents, 
only; and 

(3) An original affidavit or certificate in 
writing. under oath, executed by an owner or 
officer of a professional bail company, to the 
clerk of the circuit court of the county in 
which the professional bail company shall 
execute or become surety on appearance 
bonds, which contains the following: 

(a) That all appearance bonds shall be 
executed in the name of the professional bail 
company as surety by the agents listed or 
appointed in the Qualifying Power of Attor­
ney, letter, or other document presented to 
the court of any other so named in any 
future Qualifying Powers of Attorney. letters. 
or documents filed with the circuit clerk of 
said county. 

{bl That the professional bail company 
is qualified to do business ·in this state and 
its resident address; 
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(cl That the professional bail company has 
sufficient financial net worth to satisfy lts 
obligations as a surety; 

(d) That no person having a direct or 
indirect financial interest in the professional 
bail company has been convicted of a felony 
or a crime involving moral turpitude, then 
the person making lhe certification shall 
certify that lhere has been such a conviction, 
providing the name of the person convicted, 
and shall certify that the person convicted 
has been pardoned or has had a restoration 
of civil rights; 

(el That lhe professional bail company 
has no knowledge of any forfeiture that has 
been made final for more than thirty (30) 
days that has not been paid arising out of 
surety undertakings and as to which the pro· 
fessional bail company has no petitions. 
motions. or other litigation matters pending; 

(f) That there are no persons, includ· 
ing employees. agents, or persons with a 
financial interest in the professional bail 
company, who, within a period of two (2) 
years. violated any provisions of these rules 
or any court order pertaining to these rules: 

(g) That no employee, agent, or any 
other person having a direct or indirect 
finincial interest in the professional ball 
company is an attorney, a judicial official, a 
person authoriud to accept an appearance 
bond. or an agent of an attorney, judicial 
official, or person authorized to accept an 
appearance bond; and 

(h) The names and addresses of all offi­
cers. employees, and agents of the profes· 
sional ball company who have a direcl or 
indirecl nnanclal interest in the professional 
bail company and the nature and extent of 
each Interest. 

0) All professional surety companies 
and all professional bail companies shall me 
all original documents required to be filed 
pursuant to Rule 7.1 with the clerk of tht cir· 
cuit court of the county where such compa­
nies desire and intend to become surety on 
appearance bonds. Such documents are pub· 
lie records. 

(k) All corpo rate surely bonds and 
escrow agreements as set out in Rule 7.1 
shall be filed with the circuit clerk of the 
county where the professional bail company 
desires and Intends to become surety on 
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appearance bonds, and such bonds and 
escrow agreements must be appro,oed by the 
presiding circuit judge as being sufficient. 
Any surety bonds, escrow agreements, and 
other documents pertaining or attached 
thereto shall be originals only. After the doc­
uments are approved, the circuit clerk shall 
take custody of the originals and file them 
for safekeeping. 

(I) All corpo rate surely bonds and 
escrow agreements shall contain essentially 
the language sel out in (he forms provided 
in the appendix to this rule. Corporate surety 
bonds presented shall have an original Qual­
ifying Power of Attorney from the company 
attached thereto and a Certificate of Authori­
ty or Certificate of Compliance from the 
Department of Insurance of the Stale of 
Alabama reflecting that the corp0rale surety 
company is qualified to txteute surety bonds 
in Alabama. 

(m) All corp0rate surety bonds and all 
escrow agreements that have been filed and 
approved by the probate Judge of any c-Ounty 
of the State or Alabama, for lhe purpose of 
qualifying bail companies, prior to the adop­
tion or Rule 7, as amended, shall be forward­
ed to the circuit clerk or lhe same county in 
which such bond or escrow agreement was 
flied. The circuit clerk shall file and main· 
tain them for safekeeping. Any such corp()· 
rate surety bonds or escrow agreements not 
in conformity with these rules bu( that have 
been approved b)• the presiding circuit judge 
of such county prior lo December I, 1992, 
shall not affect the professional bail compa­
ny's right to execute appearance bonds, but 
those professional bail companies shall be 
notified by the circuit clerk by certified mail, 
return receipt requested. that lhe documents 
are not in conformity and shall have sixty 
(60) days from the date of receiving nolice to 
comply. If the professional bnil companies 
have not complied within the sixty (60) days 
provided, the clerk shal I notify the presiding 
judge of the noncompliance and the presid­
ing circuit judge shall issue a order of revo­
cation of its order of authorization. All pro­
fessional surety companies that are not in 
compliance with these rules but that have 
been issued an order of authorization prior 
to December I. 1991. shall likewise be noti­
fied by the circuit clerk and shall be allowed 
sixty (60) days lo conform and comply, fail­
ing which their authority shall be revoked. 

(n) The presiding Judge of the circuit 
court al any time may. and on verified 

(Continued) 
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motion of the prosecutor shall. subpoena the 
representatives of the professional surety 
company or professional bail company or 
other persons for examination under oath 
concerning matters relating to any affidavit 
or certificate filed, outstanding forfeitures, 
and all relevant books, tax returns , and 
financial data. Authority to act as a profes­
siona.1 surety company or a professional bail 
company may be revoked or withheld by the 
court for violation of any provision of this 
rule, for failure lo submit subpoenaed docu­
ments, for failure to answer truthful ly all 
relevant questions asked by the court, or in 
the event the professional surety company or 
professional bail company has outstanding 
and unpaid final forfeiture(s). As used here­
in, outstanding unpaid final forfeitures shall 
be those in which a final order or forfeiture 
has been entered by the court and thirty (30) 
days have elapsed since the date of the judg­
ment; provided, however, that those compa­
nies have no petitions, appeals, or 0U1er mat­
ters of litigation pending of which the court 
has knowledge. 

(Amended effective March 3, 1992.J 

C0)11111"1'EE COM1ffiN'l'S AS 
A}IENDED 'l'O CONl<OllM 
'l'O llUl ,E AS ilIENllEI) 

EFl<EC'l'IVE }IAllCD 3 , 1992 

Rule 7.1 provides definitions for use within these rules 
and explicitly defines "professional bondsman'' and imposes 
restrictions and requirements on the business of making 
bonds for others for a fee. It is specifically provided that any 
surety shall be liable for the full amount of any bond signed, 
regardless of other requirements that must be met pursuant 
to this rule, e.g., deposit of $25,000 corporate surety bond. 
Attorneys, as officers of the court. judicial officials. and offi­
cers authorized to accept appearance bonds. should not be 
making bonds. 

See Ala. Code 1975, § 15-13-22, for general qualifica­
tions of bondsmen and Ala. C-Ode J 975, § 15-13-24, for restric­
tions against judicial and ministerial officers of the state 
becoming sureties or signing bonds. 

Section (h) defines "professional bondsman" as one who 
is employed by a professional surety company or professional 
bail company to solicit or execute appearance bonds or to 
actively seek ba.il bonding business. The court supervises pro­
fessional bondsmen by requiring annual certification under 
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oath of qualifying information, including that no person have 
a financial interest in the business has been disqualified for 
any reason from being in the bonding business. 

Rule 7.1 (i) requires certification that the bondsman is 
not acting for an attorney or other disqualified person. The 
rule would not necessarily preclude the spouse or a close rela­
tive of an attorney from acting as a bondsman, but it would 
cast a strong burden of showing that there was no financial 
benefit, direct or indirect, accruing to the attorney. The impli­
cation would be otherwise, and the better practice would be to 
avoid the appearance of impropriety. On one hand, the rule 
keeps the attorney from being in a potential conflict of interest 
1oith his own client (as, for example. not arguing forcefully for 
release on recognizance in hopes of making a bond fee). On the 
other hand, it removes the attorney from the position of feel­
ing obliged to make bond for a client who has paid tJ1e attorney 
a good fee for representation. The language giving the court 
power to inquire into the bonding business is within the inher­
ent power of the court anyway, but the rule makes it explicit 
The district attorney is given power to initiate an inquiry, 
which he or she could do anyway through a grand jury investi­
gation. of suspected perjury in the certificate. Failure to fur­
nish records or to respond truthfully is sufficient grounds for 
the court to withdraw or to withhold authority to make bonds. 

Rule 7.2 Right to Release on One's Own Recognizance or on 
Bond 

(a) Before Conviction Any defendant charged with an 
offense bailable as a matter of rights may be released pending 
or dLLring trial on his or her personal recognizance, unless the 
court or magistrate determines that such a release will not 
reasonably assure the defendant's appearance as required, or 
that the defendant's being at large will pose a real and present 
danger to others or to the public at large. If such a determina­
tion is made, the court may impose the least onerous condi­
tion or conditions contained in Rule 7.3(b) that will reason­
ably assure the defendant's appearance or that will eliminate 
or minimize the risk of harm to others or to the public at 
large. In making such a determination, the court may take 
into account the following: 

(I) The defendant's length of residence in 
his or her place of domicile; 
(2) The defendant's employment status 
and history and financial condition; 
(3) The defendant's family ties and rela­
tionships; 
(4) The defendant's reputation, character, 
and health: 
(5) The defendant's prior criminal record, 
including prior releases on recognizance or 
on secured appearance bonds, and other 
pending cases; 
(6) The identity of responsible members of 
the community who will vouch for the 
defendant's reliability; 
(7) The nature of the offense charged, the 
apparent probability of conviction, and the 
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likely sentence, insofar as these factors are 
relevant to the risk of nonappearance; and 
(8) Any other factors indicating the defen­
dant's ties to the community or bearing on 
the risk of willful failure to appear. 

(b) After Conviction and Sentencing 

ll) After a de£endant has been convict­
ed of an offense for which the defendant has 
been sentenced to punishment by death or 
by life imprisonment or by imprisonment for 
a term in excess of twenty (20) years, the 
defendant shalt not be relea.sed. 

(2) Any defendant who has been con­
victed of an offense for which the defendant 
has been sentenced to a term of imprison­
ment of twenty (20) years or less may be 
released on appearance bond or on the 
defendant's personal recognizance, 

(i) Opon application for release made con­
currently with the filing of a notice of appeal. or 
(ii) If an application for probation is made, 
upon application for release made at any time 
before probation has been granted or denied. 

(c) Denial of Release Release shall be denied after 
convict ion and sentencing if the trial court has reason to 
believe that the appearance bond or conditions of release will 
not rea.wnably assure that the defendant will not flee, or that 
the defendant's being at large pases a real and present dangu 
o( harm to any other person or to the public at large, or if at 
the time sentence was rendered, the defendant filed a notice of 
appeal and elected to waive release and to begin serving sen­
tence. 

(;O .ltl ltll'l"l'EE 
COMHEN 'l'S 

The Eighth Amendment to the United States Constitu· 
tion provides: 

·Excessive bail shall nol be required, nor 
excessive fines imposed, nor cruel and 
unusual punishments inntcted." 

Art. 1, § 16, Alabama Constitution of 1901, 
provides: 

"Thal all persons shall, before convic­
tion, be bailable by sufficient sureties, except 
(or capital offenses. when the proof is evident 
or the presumption great; and that excessive 
bail shall no! in any case be required." 

Sec also Ala. Code 1975, § 15-13-2, and -:l. for right to bail as a 
matter of right. 
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Assuming that the offense is bailable, Rule 7 .2 is based 
on the presumption of innocence of the accused and the policy 
that a defendant should be released pending trial whenever 
possible. The defendant is eJigible for a recogni1.ance release 
unless the judge determines that the defendant's presence 
would not thereby be reasonably assured or that the defendant 
poses a real and present danger of harm to others. The list of 
factors to be considered is taken from the ABA, Standards for 
Criminal Justice, Pretrial Release 10-5.1 (2d ed. 1986). 

Section (b) recognizes that after conviction the defen­
dant is no longer presumed innocent and is not entitled 
admission lo bail as a matter of right. If the defendant's sen· 
Lenee is for twenty (20) years or less, he can be admitted to 
bait, in the judge's discretion, unless the judge has reason to 
believe that ban will not reasonably assure. that the defen­
dant will not flee, or that there is a real and present danger 
to others posed by the defendant's being at large, thereby 
modifying Ala. Code 1975, § 12-22-170, which unconditional­
ly allows bail if the sentence does not exceed twenty (20) 
years. 

Under Rule 7.2(b)(2)(i), a convicted defendant may apply 
for release on an appearance bond or on his personal recog. 
nizance at the time of filing a notice of appeal. This changes 
former practice whereby application for release had to be 
made with the filing of notice of appeal at the time sentence 
was rendered (i.e., at the lime sentence was pronounced), an 
unduly restrictive, unfair, and technical trap for the unwary 
prac!ilioner. See Ex parte Downer, 44 Ala. App. 77, 203 So.2d 
(1967); Ex parle Rogers, 53 Ala. App. 245, 298 So.2d 665 
(1974); Ex parte Pennington. 57 Ala. App. 128, 326 So.2d 656 
(1976). For "Appeal as o( Right - When Taken," see A.R.App.P., 
Rule 4(b). CF. Fed.R.Crim.P., Rule 46(c). 

Rule 7.2(bH2) allows some discretion lo the trial judge 
in releasing the defendant on bail or on the defendant's per­
sonal recognizance. If the defendant has initially filed a notice 
of appeal at the time sentence was pronounced but elected to 
waive release and to begin serving the sentence and lhereaner 
requests that the sentence be suspended, whether to grant bail 
is left to the discretion o( the trial court. There are no cases on 
this point, and thett has been some question whether the trial 
court retains ju risdiction over the defendant, because the 
defendant will have already begun serving sentence. Ho.,..evtr. 
ii is preferable that the trial court make the release decision, 
because that court is more familiar with the case, because the 
record is usually still with the tr ial court, and because any wit­
nesses would be more readily available 10 that court. 

Rule 7.2(b)(2) conforms with !he Alabama Rules of 
Appellate Procedure. Rule 9(b) of the appellate rules provides: 
"Release after judgment of conviction shall be governed by 
Title 15, §§ 368 and 372 (Ala. Code 1975, § 12-22-1701." 

Rule 7.3 Conditions of Releue 

(a) Mandatory Condition& Every order of release under 
this rule shall contain the conditions that the defendant 

(I) Appear to answer and to submit to 

(Qmlin ued) 
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the orders and process of the court having 
jur isdiction of the case; 

(2) Refrain from committing any crim· 
inal offense; 

(3) Not depart from the state without 
leave of court; and 

(4) Promptly notify the court of any 
change of address. 

(b) Additional C-Onditions An order of release may 
include any one or more of the following conditions reason· 
ably necessary to secure a defendant's appearance: 

(1) Execution of an appearance bond in 
an amount specified by the court, either with 
or without requiring that the defendant 
deposit with the clerk security in an amount 
as required by the court; 

(2) Execution of a secured appearance 
bond; 

(3) Placing the defendant in the cus· 
tody of a designated person or organization 
agreeing to supervise the defendant; 

(4) Restrictions on the defendant's 
travel, associations, or place of abode during 
the period of release; 

(5) Return to custody after specified 
hours; or 

(6) Any other conditions which the 
court deems reasonably necessary. 

CO )l)ll 'l"fEE 
C01111EN'l'S 

Rules 7.3(a) provides mandatory conditions of release, 
which apply in every release order. Rule 7.3(b) allows the 
court the flexibility to fashion other conditions of release. 

Rule 7.4 Procedure for Determination of Release Conditions 

(a) Initial Decision lf a defendant has 
not been re leased from custody and is 
brought before a court for initial appearance, 
a determination of the conditions of release 
shall be made. The judge or magistrate shall 
issue an order containing the conditions of 
release and shall inform the defendant of the 
conditions, the possible consequences of 
their violation, and that a warrant for arrest 
of the defendant will be issued immediately 
upon report of a violation. 

(bl Amendment of Conditions lf the 
defendant is in custody, the judge or magis· 
trate may, for good cause shown, either on its 
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own initiative or on application of either 
party. modify the conditions of release, after 
first giving the parties an adequate opportuni­
ty to respond to the proposed modifications. 

(cl Reoiew by Circuit Court By the sec· 
ond day of each month, the officials having 
custody of defendants who are being held in 
jail pending trial or on extraordinary writs 
shall provide the presiding judge, the district 
attorney. and the clerk of the circuit courl 
for the county in which such defendant is 
being held, the names of all defendants in 
their custody, the charge or charges upon 
which they are being held, and the date they 
were most recently taken into custody. The 
circuit court shall review the conditions of 
release for every defendant who has been in 
jail for more than ninety (90) days. 

(d) Review by Municipal Court By the 
second day of each month, the officials hav· 
ing custody of defendants being held in a 
municipal jail pending trial or on extraordi­
nary writs shall provide the presiding munic­
ipal judge, the city attorney, and the munici· 
pal court clerk. with the names of all defen• 
dants in their cu~tody, the charge or charges 
upon ,vhich they are being held, and the date 
they were most recently taken into custody. 
The municipal court shall review the condi· 
tions of release for every defendant who has 
been in the municipal jai l for more than 
ninety (90) days. 

CO)l)ll'l "l'EE 
COM11EN1'S 

Rule 7.4 provides the mechanism for setting and period· 
ically reviewing release conditions. The conditions of release 
will usually be set on the arrest warrant at the time of its 
issuance. If not. or if the defendant cannot meet the condi· 
tions, the defendant gets a release hearing al initial appear· 
ance within seventy-two (72) hours of arresl Thereafter, the 
conditions can be modified if need be, to be made either more 
or less stringent, depending on the circumstances. 

Sections (c) and (d) provide a means by which the responsi· 
ble officials will be appr ised of the status of long-ter m 
holdovers. 

Rule 7 .5 Review of Conditions; Revocation of Release 
(a) lssuana. of Warranty Upon motion or the prosecu· 

tor stating with particularity the facts or circumstances consti· 
luting a material breach of the conditions of release or stating 
with particularity that material misrepresentations of omissions 
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of fact were made in securing the defendant's release, the cou11 
having Jurisdiction o\'er the defendant released shall issue ar 
arrest warrant under Rule 3.1 to SKUre the defendant's prmnce 
in court. A copy of the motion shall be se"'-ed with the warrant. 
and a hearing shall be held on the molion without undue delay, 
except In no event later than sel'enty-two (72) hours after the 
arrest of the defendant released, as provided in Rule 4.3(a). 

(b) Hearing; Review of Conditions; Revocation of 
Release ir, after a hearing on the mauers set forth in the motion 
the court 11nds that the defendant released has not complied 
with or has violated the conditions of release. or that material 
misrepresentations or omissions of fact were made in securing 
the defendant's release, the court may modify the conditions or 
revoke the release. If a ground alleged for re"ocation of the 
relW<! is that the defendant released has violated the condition 
under Rule 7.3(a)(2) by committing a criminal offense, or that 
!here was a misrepresentation or omission concerning other 
charges pending against the defendant released. the court may 
modify the condition of release or revoke the release, if the court 
finds !hat there is probable cau.1e (or If there has already been a 
finding of probable cause) to believe that the defendant released 
committed the other offense or offenses charged. 

COH)ll'f'l'EE 
COM!IEN'l'S 

The 72-hour provision for hearing on a motion to revoke 
release is in harmony with the policy behind Rule 4.3(a){l)(iii) 
that there must be some type of hearing within se\.-enl)'-two 
(72) hours of arrest in order lo hold someone. 

The rule is not intended lo operate as an absolute denial or 
release where there is probable cause to believe the defendant 
committed an offense while on release. However, since it is an 
automalic, mandatory condition of release Lhat the defendant 
not commit an offense. then lhe same problems of finding 
probable c.1use and what to do about 11 still exisL 

Rule 7.6 Transfer and Disposition or Bond 
(a) Transfer upon Super"ening Indictme nt An 

appearance bond or release order issued lo assure the defen­
dant's presence for proceedings following lhe filing of a com­
plaint shall automatically be transrerred to the same charge 
pl'Osecuted by indictment, even though the complaint is 
superseded by return of the indictment, unless, upon issuance 
or the arrest warrant following Indictment, the judge presid­
ing. for good cause. shall order revocalion or modification or 
the conditions of release, as provided in Rule 7.5(a) and (b). 

(b) Filing and Custody or Appearance Bonds and 
Security Appearance bonds and secunty shall be filed with the 
clerk of the court in which the case is pending. Whenever the 
case is transferred to another court. any appearance bond and 
securlt)• shall be transferred also. 

(cl Surrender of Oerendnnl by Surel)I At any time, a 
surct)• 111ny surrender to the sheriff a defendant released. and 
the sheriff shall certify such surrender to u,e court. The def en 
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dant may then obtain other sureties under the same condi­
tions of release. In municipal ordinance cases, surrender may 
be to the chief of police o( the municipality, who shall certify 
to the court the defendant's surrender. 

(d) Forfeiture If at any lime it appears to the court 
that a defendant fails to appear, the court shall so notify the 
principal and any surety and shall require the principal and 
any surety to shO\\' cause by filing a written response with the 
clerk or the court within twenty-eight (28) days of the date of 
service of the notice why the bond should not be forfeited. 
The notice required by this subsection may be served in the 
same manner as provided In Rule 3.4 for the service o( a sum­
mol\$ and must be returned by the person serving it. with his 
proper return endorsed thereon. within twenty-eight (28) 
days or the date of issurance or within live (SJ days of service, 
whichever period of time Is shorter, 1r the notice is not served 
on any of the parties to the undertaking, such other notices 
ns are necessary may from time to time be issued, bul lwo 
returns of "not found" by the proper officer are e<1uivalent to 
personal service. If a written response is filed within the time 
nllowed, the court shall set a hearing to determine whether 
the bond should be forfeited. If at the hearing the violation is 
not excused for good cause. or if, after twenty~igbt (28) days 
from the date of service of the notice, no written response has 
been filed, the court may enter an appropriate order or final 
judgment forfeiting all or part of the amount of the bond or 
cash deposit, which shall be enforceable a.s any civil judg­
menL 

(e) Exoneration A\ any time that the court finds lhere 
is no further need for an appearance bond, lhe court shall 
exonerate the appearance bond and order the return or any 
security deposited. 

(Amended effective Marth 3. 1992.) 

COH)ll'l"l'EE 
CO!IHENTS 

Under prior practice, bonds did not necessarily carry 
over from one court to another. Under Rule 7.6(a), the same 
bond would carry over from the initial appearance through 
indictment and trial, unless the presiding judge for good cause 
orders revocation of the release upon issuance of the indict­
ment. The good cause may be lnrormation not available to lhe 
district attorney earlier, or which he did not want to reveal 
until after an indictment was returned. The process or revoca­
tion is the same as in any other situation. In any event. revok­
ing release at this stage should not be done capriciously, 
becaU5e in most instances no good reason exists to rearrest 
the defendant and have him execute a new recognizance bond 
or make a new secured bond. This would, of course. apply as 
well to substitute indictments. 

See Ala. Code 1975, §§ 15-13-80, -81 , and -82, which 
relate to forfeitures. 
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CORPORATE SURETY BOND 

STATE OF ALABAMA 
__ _ Judicial Circuit 

___ County 

KNOW ALL MEN BY THESE PRESENTS, that we, (bail company) , as the principal and the 
_______ (surety company), a Corporation, as Surety, duly authorized and existing under an<l by virtue of the laws 
of the State of Alabama and auU1orized to become sole surety on bonds in the State of Alabama, are held and firmly bound 
unto the courts of County in the $Lite of Alabama and unto the State of Alabama or any political subdivi­
sion thereof, in the full and just sum of 'J\,•enty-fivc Thousand and No/100 ($25,000) Dollars, lawful money of the United 
States for payment of which will and truly be made, we bind ourselves, our heirs, executors, administrators, successors. and 
assigns. jointly and severally, firmly by these presents. The right of exemption under the Conslilution and laws of Alabama is 
hereby wah-ed. 

\VHEREAS, the principal desires to engage in the busineM of making bonds and charging therefor, and whereas, the 
principal is required to furnish bond with corporate surety authorized to act as Surety on bonds in this State for the amount 
ofTu-enty-Five Thousand and No/100 ($25,000) Dollars in accordance with Rule 7.1. Alabama Rules of Criminal Procedure, 

NOW. THEREFORE, the consideration of the foregoing obligation is such that may be due to the State of Alabama or 
any political subdivision thereof by virtue of any judgment absolute being rendered against said principal, as Surely on said 
bond or bonds. this obligation to be null and void, otherwise to remain in full force and effecL This Is a continuous bond and 
shall remain In effect unless cancelled as provided herein. 

IL is expressly understood and agreed that regardless of the number of premiums U1at shall be payable or paid, the liability 
or the Surety shall not be cumulative and shall In no event exceed in the aggregate the sum of 'J\venty-l'ive Thousand Dollars. 

This bond may be cancelled, as to future liability. by the principal's or surety's giving no less than thirty (30) days' 
nolice, in writing. lo the clerk of the Circuit Court of County, Alabama. 

IN WITNESS WHEREOF, the said principal has hereunto sel its hand and seal and the said--- - (bail compa-
ny) has caused these presents lo be signed by its proper officer for the purpose noted above on this day of 
-----· 199_. 

WITNESS 

STATE OF ALABAMA 
___ Judicial Circuit 
___ County 

Professional Bail Company 

Corporate Surely Company 

BY: ________ ______ _ 

ATTORNEY-IN-FACT,-------- --

Before me this _ day of , 199_ , personally appeared • who are known to me and known to 
me to be the individuals described in, and who executed the foregoing bond. and they acknowledged to me that they executed 
the same. 

NOTAlff PUBLIC 
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ESCROW AGREEMENT 

STATE OF ALABAMA 
_ __ Judicial Circuit 

___ County 

It being the desire of (b.lll company) to purchase certificate(s) of deposit in th~ total amount of Tu'ellly-Pive 
Thousand Dollars ($25.,000) which shall be in the name of b.lnk of Alabama. as Escrow Agent for (bail compa­
ny) ; document and its tenns are submitted for approval and acceptance by the Presiding Judge of the Circuit Court of the 
___ Judicial Circuit, County, Alabama, and when said approval and acceptance is given by the said Presiding Cir­
cuit Judge, then this document and its terms shall constitute the surety bond or escrow agreement in accordance with and as 
required by Rule 7.1 or the Alabama Rules of Criminal Proce<lures. Said approval and acceptance shall be evidenced by the signa-
ture of the Presiding Judge of the Circuit Court of County, Alabama, being executed hereto. 

The provisions and terms of this escrow agreement shall be as follows: 

Upon receipt of Twenty-Five Thousand Dollars (S25,000) from (bail company) of . Alabama 
shall issue certiflcate(s) of deposit in the name of bank of • Alabama, as escrow agent for 
_ __ _ (bail company) . Said certiflcate(s) or deposit may be reissued from matt,rity date to maturity date so long as the 
principal sum(s) shall not be less than a total sum of Twe_nty-J>ive Thousand Dollars ($25,000) and said reissuance shall con­
form lo the requirements and tenns of this agreement. bank shall send to the said circuit clerk copie_s of 
the original cerlificate(sl of deposit as heretofore mentioned and copies of the original certilicate(s) of deposit as heretofore 
mentioned and copies of any and all reissued certific.ate(s) of deposit issued hereunder. Said certificate(s) of deposit remain 
in escrow and they may not be withdrawn or converted withou t prior consen t of the Presiding Circuit Judge of 
______ County. Alabama, and such consent shall be in writing. 

All interes!_earned from said certilicate(s) of deposit shall be paid to ----- (bail company) as agreed to 
between (bail company) and bank of __ __ _ _ 

The said bank, is hereby authorized to pay from said cerlificate(s) on receipt from an order of the Presiding Cir-
cuit Judge of County, Alabama. to the State of Alabama or its p01itical subdi,isions. and said payment is hereby 
guaranteed to the full amount of said deposit for Tuoenty-rwe Thousand Dollars (S25,000). all sums of monies that may become 
due to the Stale of Alabama or any of its p01ilical subdivisions by virtue or a judgment absolute being rendered against the_ said 
__ __ bail company on a forfeiture of ball. The aggregate liability of said bank shall not exceed the said Twenty-Five Thou­
sand Dollars ($25,000) so dep0sited and the said bank of • ball company, or both, may cancel this agreement as to any 
future liability by giving thirty (30) days' wrillen notice of cancellation to the circuit clerk or County. 

Upon the approval and acceptance by the Presiding Circuit Judge of ____ County, this document shall become 
effective. 
ACCEPTED AND EXECUTED THIS __ DAY OF 199_ 

STATE OF A!AWIA 
___ COUNn' 

I Bail bond company's name) BY: __ ___ ____ ____ __ __ ___ _ 
Its __ ____ ___ _____ __ ____ _ 
Bank ___________________ _ 
BY: ____________ __ ____ _ _ 
Its _____ __ _____ __ _____ _ 

I, a notary public in and for said State and County, do hereby certify that • whose name as 
__ __ of bail bond company, is signed to the foregoing instrument, and who is known to me. acknowl­
edged before me on this day, that being informed of the contents of sa.id instrument. he/she as such officer and with full 
authority, executed the same voluntarily for and as the act or said bail company, on the day the same bears date. 

GIVEN UNDER MY HAND AND SEAL TlllS __ DAY OF ____ , 199_ . 

NOTARY PUBllC 
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TO: Presiding Circuit Judge 
Circuit Clerk 
Municipal Judges 

FROM: Leslie C. Johnson 
Administrative Director of Courts 

ME}IORANDUM 

RE: Calculation of Time for Post-Trial Motions 
under Rule 24.4, ARCrP 

Recently, several questions have arisen regarding the time calculation one should use in determining when post-trial 
mollons are denied by operation of law pursuant to Rule 24.4. ARCrl' (formerly Temp0rary Rule 13(d)I. 

Rule 24.4. ARCrP, is explicit in its language stating, "No motion for new trial or motion in arrest of judgment shall remain 
pending in the trial court for more than sixty (60) days after the pronouncement of sentence, except as provided in this section." 
Thus. if a tTial court failed to rule on a post-trial motion within 60 days after the sentencing date, the motion is deemed denied on 
the sixtieth day. 

E,c.,mple: Judge enters sentence for defendant on March 2, 1992. If the defendant \\'lints to file a past-trial 
motion, he or she must file the motion within 30 days aner the sentence is pronounced [see Rule 24. l(b), 
ARCrPI. Thus, defendant has until ApTil I , 1992 isee Rule l.3(a), ARCrP. for calculations of days[ to file his 
post-trial motion. According to Rule 24.4, the judge must rule on this motion within 60 days aner pronounce­
ment of sentence, which would place the deadline al May I, 1992, the sixtieth day. Even if the defendant files on 
the 30th day, April 1st. the judge only has until May 1st to rule on the post-tr ial motion, of the motion is deemed 
denied. 

Of course, Rule 24.4 also provides that, if both parties consent, the 60-day time period may be extended: however, both par­
ties' consent must be shown affirmatively on the record. 

Rule 24 applies to district and municipal court proceedings; however, in district and municipal courts, the defendant has 14 
days aftn pronouncement of sentence to file a post-trial motion. and lhe court has to rule on this motion within 14 days of sen­
tencing. Thus, if a post-trial motion is field in district o( municipal court on the 14th day, the court must rule on it that day or the 
motion is deemed denied. 

An important exception to Rule 2.4, applicable in cases where a defendant has different trial and appellate counsel and wants 
to raise an ineffective assistance of counsel claim in the trial court by motion for a new trial, was recognized in Ex parte Carlos 
DelJ)(Jyne Jackson, [Ms. 1901438, February 28, 1991 J. _So.2d _ (Ala. 1992). ln this case. defendant was appointed one lawyer for 
the trial proceedings and sentencing. but another attorney was appointed to represent defendant on appeal. The 30-day period 
allowed for nllng a motion for new trial expired with neither the trial nor appellate counsel handling IL. The court of Criminal 
Appeals affirmed the conviction. holding that defendant's claim or ineffective assistance of counsel was procedurally barred 
because defendant falled to raise the issue in the trial court by a motion for new trial. On appeal Lo the Supreme Court, defendant, 
argued that. when appointed trial and appellate counsel differ, and appellate counsel must present an ineffective assistance of 
counsel claim via a motion for a new trial, defendant's procedural due process rights are denied if an appellate court treats the 
claim as p~durall)• barred on appeal. since the appellate counsel may not have a reporter's transcript until after the 30-days for 
a motion for new trial has run. 

The Supreme Court created an exception to lhi$ rule, holding, • ... if the trial court appoints new counsel to represent lhe 
defendant on appeal, lhe trial court shall note that fact on the case action summary sheet. and shall also note the time within 
which to file a motion for anew trial is extended in such case, •.. " Thus, if newly app0inted ~ounsel mu a motion within 14 days 
a.fter his appointment n,questing the tolling of the time within which lo file a motion for new tTlal, then "the 30"daY period 
within which lo rue a motion foT a new trial shall be computed from the dale the reporter's trunscript Is Ried • .• rather than 
the date of the pronouncement or sentence, •. • " 

If you have any questions, please call staff attorney Bob Maddox at 1-800-392-8077 or -8078. 
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• M.E.M.Q.R.I.A.L.S • 
MORRIS CLINTON McG EE 

Morris Clinton 
McGee passed 
away January 
18. 1992 al the 
age or 76. 

He did nol 
like his firsl 
name. and lo 
tweak him, 
occasionally I 

would address him as "Morris." Dur­
ing the 15 years I served on lhe Uni­
versity of Alabama's law faculty with 
him, he was referred to by most of us 
as "McGee.'' His charming wife of 46 
years, Paddy, who devoted herself 
completely to him during his steadi15• 
debilitating illness. preferred "Clin­
ton." By whatever name. he was a 
great character. and one who invari­
ably stood out in any group, not 
because he was a showoff. but simpl)• 
because of his natural magnetism. 

McGee's most notable characteristic, 
and certalnl)• the more obvious, was 
his superior intellect. His collegiate 
car«r itself bears witness lo this. Fol· 
lowing his enrollment in lhe &hool of 
Commerce at the University of Alaba­
ma. he earned every scholastic and ser­
vice honor of any note existing al the 
lime-Dean's Lisl, Beta Gamma 
Sigma. l) ruids, Quadrangle. llho Alpha 
Tau, and Pershing Rifles. 

After being graduated with a B.S. 
degree in 1938, McGee entered the law 
school where he was an academic 
leader among those elected to the Far­
rah Order of Jurisprudence. I will 
never forget the story he Lold me 
about a practice court Lrial he lo~t 
while a law student. His appeal to the 
faculty appellate tribunal was alsQ lost. 
Convinced, however, that both deci· 
sions were unjust, he did the unheard· 
of-thing by appealing to the entire fat· 
ulty, who, after a(gument, reversed 
and rendered the case. This audacity 
was the measure of lhe man. 

McGee carried that trail into law 
practice with lhe Birmingham firm or 
l..eader, Hill & Tenebaum after gradu· 
ation from law school in 1940. World 
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War II interrupted that career. For 
four years, beginning in 1943. McGee 
served in Lhe Army Air Porces as an 
assistant staff jud11c advocate, engag­
ing in an extensive trial practice 
throughout Britain and western 
Europe. It was during the latter stage 
of this period that he prosecuted lhe 
"Model Case" of the Europe;,n Theatre 
which later was presenlt!d to the Sen­
ate Advisory Comm11tee on Military 
Justice in 1947. 

The labor of McGee's life, however, 
began in 19H when he returned to 
the University's Commerce School as 
a member of the business law faculty. 
In 1950, he moved to the law school 
faculty. That was my first year as a 
student in the law school. and my sec­
ond class on each Monday, Wednesday 
and Friday was in Mr. McGee's "Crimi0 

nal Law Class." Having piloted many 
hair-raising and frightening combat 
missions during World War ll , I 
believed I could neither be awed nor 
frightened. That was before McGee. 

McGee demanded, and usually 
received, full preparation, articulate 
recitation and complete attention. Woe 
to the student. for example, who had 
not used the dictionary on each unfa­
miliar word, or who depended u])On 
"coolies" For his briefs of CllSes. Many a 
sharp pencil have I caught on the ny, 
and aimed at me, while he gesticulated 
through an explanalion. He could, and 
often did, strike terror in us and, 
because of our ineptitude, sometimes 
lost his temper. But, as I had more 
courses under McGee, I realized that it 
was his 0\>1l deep and sincere commit. 
ment to our education in this most 
demanding profession and his desire 
that we should learn Lhe discipline nec­
essary to be good lawyers that prompt­
ed his classroom management. Sure, 
he could be short and impatient. criti­
cal and contemptuous, but he \\'as also 
patient, funny and helpful. In the com­
ple.,aty of his nature, he \\'as always an 
educator-fully informed on his sub­
jects and well-prepared LO guide his 
students through them. 

It was during my 15 years as a 

member of the law school faculty, 
however, that I came to admire McGee 
even beyond the respect I held for him 
as a teacher. He was a high-standards 
man. bolh for faculty and for students. 
It was not his way to use the class­
room as a platform for the redress of 
social or political ills, to relate inter­
nal faculty squabbles, or lo bash 
coum or judges. Oi course, he had his 
likes and dislike·s. professional and 
otherwise, but his views on such sub· 
jects were kept out of the classroom. 
He did nol prasliee ingralialion or 
obsequiousness toward his superiors, 
he devoted his time out of class to the 
publication of law books, to the work 
or the new Criminal Code. of which he 
was chief reporter. to the Alabama 
Defender Program. and to his contin· 
uing role as advisor to many commis­
sions on law reform. 

McGee's interests wer.e catholic. For 
one thin", he was a great storyteller, 
and he loved jokes, especially practical 
jokes. (I have been the butt of some of 
them.) He was an avid collector of rare 
coins. stamps. old maps and docu­
ments, and unstamped letter covers. 
lie admired antiques of alt kinds. 
Moreo,oer, he had an expansive collec­
tion of Clenn Miller arrangem~nts. He 
often described himself as a "pack rat." 

li e traveled through life on his own 
ta lent. and his inherent curiosity. 
quiet enthusiasm and firm convictions 
made him t'ruly a «man for all sea­
sons." These qualities and others 
caused tho~ of us whom he taught. 
and with whom he worked, lo respect 
and admire him, and to consider him 
a friend. As the old song goes: 

"The old friends are always lhe best, 
you see, 

Cood pals you find everyday; 
Bul they can't fill the place or ever 

be, 
Like the old friends of yestenlay." 
Goodb)'e, McGee. you made our law 

degrees. and our lives. worthwhile. 

-Sam A. Beatty 
Associate Justice. (retired) 
Alal>ama Supreme Court 
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CHARLES SAMUEL PRICE 

Whereas, the 
Mobile Bar Asso­
ciation notes 
with regret the 
death in Mobile 
on f'ebruary 9, 
1992 o( mem­
ber Charles 
Samuel Price. 

Now, there ­
fore, be it resolved that Charlie, as 
affectionately known, was born in 
Evansville, Illinois, the son of William 
DeHart and ParU1enia Rose Price. He 
obtained his law degree from the Uni­
versity of Alabama School of Law in 
1933, the same year he began his 
practice in Mobile with Curtis Moody. 
and his membership or 59 years in the 
Mobile Bar Association and Alabama 
State Bar. His marriage to his devoted 
wife, Alma Dunn. as well as his legal 
career, were interrupted by World War 
11 and his service as a naval officer. He 
retired with the rank of .Lt. Comman­
der. 

On his return to Mobile and private 
practice, he distinguished himself by 
serving his profession and his commu­
nity in many admirable ways. For sev­
eral years he chaired the Mobile Bar 
Association's Law Day ceremonies, for 
which he received a commendation in 
1984 from the American Bar Associa­
tion. l:lis community services included 
the presidencies of the Civic Round 
Table, the Catholic Maritime Board 
and the Civitan Club. Among his many 
additional honors, we note his com­
mendation in 1956 by the federal gov­
ernment for his services In helping to 
eliminate the problem of stowaways in 
the Port of Mobile, and his ap­
pointment in 1958 by President 
Dwight 0. Eisenho\ver to temporary 
federal service in Vienna, Austria for 
assistance to Hungarian refugees seek­
ing political asylum in this country. 

Although a member of Trinity Epis­
copal Church. he also gave of himself 
as a former member of the board of 
stewards of Dauphin Way United 
Methodist Church. 
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Following World War 11, he returned 
to Mobile and briefly epened his law 
office as a sole practit ioner, leaving 
that pursuit to begin a new career 
which lasted for 36 years as a member 
of the Federal Department of Justice, 
Immigration Service.Division. 

Charlie's skill and expertise in the 
field of immigration was recognized 
throughout the area, not only for its 
soundness and reliability, but also for 
the cordial and generous sharing of 
his knowledge and slWls with his col­
leagues. In the passing of Charles 
Samuel Price. this association sadly 
acknowledges the loss of a respected 
brotller lawyer and cordial friend. rle 
was a devoted husband and rather. His 
many contributions to his profession. 
country and community qualify him 
as mosL deserving of our grateful rec­
ollections. 

- Jerry A. McDowell 
President 
Mobile Bar Association 

RALPH KENNAMER 

Whereas , 
Ralph Ken­
namer, a 
resp·ected and 
distinguished 
member of the 
Mobile Bar 
Association, 
died February 
17. 1992.and 

Whereas, this association desires to 
record this memodal of our colleague 
and to publicly recognize some or the 
achievemen ts on. his profess ional 
career, 

Now, therefore, be it resolved that 
Ralph Kennamer, born in 1910, did 
his undergraduate work at David Lip­
scomb College in Nashville, Ten­
nessee and graduated from the Uni­
versity or Alabama School of Law in 
1935. For many years he worked in 
various capacities in the federal judi­
cial system in the Middle District of 

Alabama, with and under the direc­
tion of his father, the late U.S. Dis­
trict Judge Charles J<ennamer. Ralph 
also practiced law in Montgomery for 
several years before being appointed 
U.S. Attorney for the Southern Dis­
tr ict of Alabama in Mobile by Presi­
dent Eisenhower in 1956. serving in 
that office unt il 1961. Thereafter, and 
unti l 1991, Ralph prac ticed law in 
Mobile, during which time he served 
for several years as city attorney for 
the CiLy of Mobile and later as city 
attorney for the City of Prichard. 

Ralph Kennamer was a quiet per­
son, possessed of a keen wit and sense 
of humor. He was also a student of 
politics and extremely well-versed in 
history. He enjoyed speaking infor­
mally to groups on subjec ts upon 
which he was parti cularly well ­
inform ed. He remains acclaimed 
aTound the federa l cou rt house in 
Mobile for his extraordinarily effective 
closing arguments to juries in crimi­
nal cases. 

In 1960, while U.S. Attorney. when 
physkally thr eatened by an armed 
mental patient at the federal court­
house, he had the presence of mind 
and the fortitude to wrestle Ule man 
to the floor and take his weapon 
away, thus preventing likely physical 
harm to himself and possibly others. 

Our colleague is survived by his 
wife, Linda 'l'ew l(ennamer , three 
daughters and two sons, five grand­
children, and his brother, Dr. Rex 
Kennamer of Beverly Hills. Galifor­
nia. 

Wherefore, be it resolved by the 
Mobile Bar Associat ion in regular 
meeting assembled on February 21, 
1992. that we mourn the death of our 
distinguished colleague, Ralph l(en­
namer. while we note with pride his 
service to the public and to our pro­
fession and his ach ievements and 
accomplishmen ts spanning a legal 
career of 57 years. 

- Jerry A. McDowell 
President 
Mobile Bar il$Sociatio11 
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LEWIS VERNON CHESSER 

Andalusia 

Admitted: 1930 

Died: November 18, 1991 

ROBERT TIMOTHY Cox 
Anniston 

Admilled: 1980 

Died: Octoher 7, 199 I 

WIU.~1 QUINTON KENDALL 

Selma 

Admitted: 1966 

Died: January 24. 1992 

R,\LPH KENNAMER 

Mobile 

Admitled: 1935 

Died: February 17, 1992 

Wu.LIAM EARL McGRIFl'. 11 
,Innis/on 

Admitted: 1972 

l)ied: December 31. 1991 

CHARLES SAMUEL PRICE 

Mobile 

Ac/milled: 1933 

Died: l'ebruary 9. 1992 

JOJiN ANDREW REYNOLDS, JR. 

Huntsville 

Admillcd: 1948 

Died: March 8. 1992 

JOE STARNES, JR. 

Guntl!rs111//e 

Admilled: 194 7 

Died: March 3. 1992 

LEVIE BURDESHAW STF.PI IENS 

Montgomor.~ 

Admilled: 1950 

NOTICE 

Died: April 6, 1992 

ROBERT BERNARD WIU<INS 

Mobile 

Admitt.ul: 1948 

Died: Feb1'14'1ry 20. J 992 

The members of the Alabama State Bar are cordially invited to the dedication of 
the Frank M. Johnson, Jr. Federal Courthouse in Montgomery, Alabama, May 
22, 1992 at 2 p.m. Special guests will include United States Supreme Court 

Associate Justice Anthony Kennedy and members of the United States Court of 
Appeals for the Eleventh Judicia l Circuit. 
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THE STATE OF' ALABAMA JUDICIAL DEPARTMENT 
IN THE SUPREME COURT OF' ALABAMA 

March 27, 1992 

ORDER 

WHEREAS, the Board of Commissioners of the Alabama State Bar has recommended to this Court that Rule Vil, Rules Governing 
Admission to the Alabama State Bar, be amended; and 

WHEREAS, the Court has considered the recommended amendment and considers that amendment appropriate; 

IT IS, THEREFORE, ORDERED that rule VTI. Rules Governing Admission to the Alabama State Bar, be amended lo read as fol­
lows, and that the form appended to this order be adopted for use wiU1 this rule. 

"ADMISSION OF NONRESIDENT ATIORNEYS PRO HAC VICE 

"A. Appearance of Counsel Pro Hae Vice Pennitted An attorney or counselor-at-law who is not licensed in 
good standing to practice law in Alabama. but who is currently a member in good standing of the bar or another 
state, the District of Columbia, or other United States jurisdiction (hereinafter called a foreign attorney) and 
who is of good moral character and who is familiar with the ethics, principles, practices, customs, and usages of 
the legal profession in the State of Alabama, may appear as counsel pro hac vice in a particular case before any 
court or administrative agency in the State or Alabama upon compliance with this rule. For purposes of this 
rule, an administrative agency is any board, bureau, commission. department, hearing officer. or other adminis­
trative office or unit or lhe state. 

"B. Foreign Attorney Appearing Pro Hae Vice Subject to Local Jurisdiction A foreign attorney appearing as 
counsel pro hac vice before any court or administrative agency of the State of Alabama shall be subject to the juris­
diction or the courts of this state in any matter arising out of the attorney's conduct in such proceedings. The 
attorney shall be familiar with and comply with the standards of professional conduct required of members of the 
Alabama State Bar and shall be subject to the disciplinary jurisdiction of the courts of lhis state, of the disciplinary 
tribunals of the Alabama State Bar. and of the Board of Commissioners of the Alabama State Bar with respect to 
any acts occurring during the course of the attorney's appearance. The judge, hearing officer, or agency may exam­
ine the foreign attorney to satisfy the court, officer, or agency that the foreign attorney is aware of and will observe 
the ethical standards required of attorneys in this state. Uthe judge, hearing officer, or agency is not satisfied that 
the foreign attorney is a reputable attorney and will observe the ethical standards required of attorneys in this 
stale, the court, hearing officer, or agency may in its discretion revoke the authority of the attorney to appear. 
Except as provided in Section I below, no foreign att.orney is eligible to appear as counsel pursuant to this rule if 
that attorney (a) is a resident of the State of Alabama, or (bl is regularly employed in the State of Alabama. or (c) is 
regularly engaged in substantial business, professional, or other activities in the State of Alabama. 

"C. Association of Local Counsel No foreign attorney may appear pro hac vice before any court or 
administrative agency of this state unless the attorney has associated in that cause an attorney who is a member 
in good standing of the Alabama State Bar and who maintains his or her principal law office in this state (here­
inafter called local counsel). The name of local counsel shall appear on all notices, orders. pleadings, and other 
documents filed in the cause. Local counsel shall personally appear and participate in all pretrial conferences, 
hearings, trials, and other proce~dings conducted in open court, unless specifically excused from such appear­
ance by the court or administrative agency. Local counsel associating wilh a foreign attorney in a particular case 
shall thereby accept joint and several responsibility with the foreign attorney to the client. to opposing parties 
and counsel, and to the court or administrative agency in all matters arising from that particular cause. 

"D. Verified Application In order to appear as counsel before a court or administrative agency in this state. 
an applicant shall file with the court or agency where the cause is pending a verified application for admission to 
practice (a form for such an application follows lhis rule) together with proof of service by mail, in accordance 
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with the Alabama Rules of Civil Procedure, of a copy of the application and or the notice of hearing upon the 
Alabama State Bar al its Montgomery, Alabama, office. In the event application is made before any defendant in 
an action has appeared, a copy of the application and notice must also be served upon such defendant. The copy 
of the application and the notice oi hearing seMd upon the Alabama State Bar shall be accompanied by a nonre­
fundable $100 filing fee. The notice of hearing shall be gi~ffl at least 21 days before the lime designated for the 
hearing, unless the court or agency has prescribed a shorter period. In criminal cases im'Olving indigent def,m­
dant.s, the court or agency may wai\'t the filing fee and notice requirements for good cause shown. 

"Upon receipt of any application for admission, the Alabama State Bar shall file with the court or agency 
and serve upon all counsel of record. or upon any parties not represented by counsel. and upon the applicant, 
before lhe scheduled hearing date, a statement indicating whether the applicant or other attorney members of 
the nrm with which he or she is associated have previously made any application for admission, the date of such 
applicittion, and whether it was granted. No application shall be granted before this statement of lhe Alabama 
State Bar has been filed with the court or agency. Once this statement is received, the court or administrative 
agency shall issue an order granting or denying the application. A copy of each order granting or denying an 
application shall be mailed by the local counsel to the Alab.ima State Bar at its Montgomery, Alabama, omce. 

"E. Form of Application The application required by this Rule shall be on a form approved by the Alabama 
State Bar (a form for such application follows this rule) and shall state: (l) the applicant's residence; (2) the court 
or courts to which the applicant has been admitted to practice and the date or admission: (3) that the applicant is 
a member in good standing oi such court or courts; (4) that the applicant is not currently suspended or disbarred 
from practice in any court; (5) the title of the court and cause in which the applicant or any member of the firm 
or attorneys with which the applicant is associated has filed an application for admission as counsel under this 
rule in lhis state in the preceding three years. lhe dale or each application, and whether it was granted; (6) the 
name, address. and telephone number of local counsel, who is attorney of record: and (7) the name of each party 
and the name and address or counsel of record who appeared for that party. 

"Before any application is granted, local counsel must appear as attorney of record in the particular cause 
or consent in writing to U1e association. 

"The granting or denial of an application for admission as counsel pursuant to this rule is discretionary with 
the court or administrative agency before which the application is made. Absent special circumstances, repeated 
appearances by any person or firm of attorneys pu~uant to this rule shall be cause for denial of an application. In 
any case ,~here the foreign attorney has enttred an appearance pro hac vice in 5 cases within the preceding 365 
days. the court or administrative agency shall examine the foreign attorney to establish good cause for according 
such privilege. including facu or circumstances affecting the personal or financial welfare of the client and not the 
attorney. Such facts may include. but art not limited to, the following: ( I) a shol,iing that the cause ln\'Ol,oes a com· 
plex field of Jaw in which the foreign attorney is a specialist, (2) a Jong-standing attorney-client relationship, 3) lack 
of local counsel with expertise in the field in1'0lved. (4) the existence of legal questions inl'olving the Jaw of the for­
eign allomey·s home jurisdiction, or (5) the need for extensive discovery proceedings in the foreign jurisdiction. 

"In the event venue is tTansferred lo another court or agency of this state or in the event the action is 
appealed. a foreign attorney authorized to ap~a r in a cause pending before the court or administrative agency 
where venue was originally set sh;dl be deemed admitted to the court or agency to which lhe cause has been 
transferred or ap~e d; ptovided, however, lhal lhe court or agency having jurisdiction over the transferred or 
appealed cause may, for good cause. revoke the authority of the foreign attorney to appear. 

"F. lnll!al Appearance Before Appellate Court If the appearance by the foreign allorney In the fiBI instance 
shall be on application before an appellate court of this stale, the application for admission shall be in the form 
herttofore provided for other courts. If the application is opposed, the appellate court shall conduct a hearing: 
othen.ist, lhe matter may be considered and ruled upon the appellate court without a htaring. 

"C. Quarterly Report The Executi,oe Director of the Alabama State Bar shall prepare a quarterly report list· 
ing all applications filed during that quarter and during the preceding 12 months and listing Uie names of the 
applicants and whether the application was granted or denied. The report shal I be transmitted to lhe clerk of 
each court, each circuit and district judge, the clerk of the Supreme Court of this State, and lo such other per­
sons as the Board of Commissioners directs. 
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"H. Suspension or Disbarment Terminates Permission To Appear Pro Hae Vice 

"(l ) Permission for a foreign attorney to appear pro hac vice under the provisions of this rule shall termi­
nate upon that attorney's suspension or disbarment in any jurisdiction in which the foreign attorney has been 
admitted. The foreign attorney shall have the duty to promptly report to the court or administrative agency of 
this state before which the attorney is appearing any disciplinary action that has been taken against the attorney 
in any other jurisdiction. 

"(2) In the event local counsel in a particular case is suspended or disbarred from the practice of law in the 
State of Alabama, the foreign attorney shall, before proceeding further in the pending cause, associate new local 
counsel who is in good standing to practice law in the State of Alabama and file a verified notice thereof with the 
court or administrative agency of this state before ,vhom the foreign attorney is appearing. 

"I. Exceptions 

"(J) Nothing is this rule shall be construed to prohibit any attorney from appearing before any cou.rt or 
administrative agency of this state on his or her individual behalf In any civil or criminal matter. 

"(2) Attorneys representing the United States Government in matters before the courts or administrative 
agencies of this state shall be permitted to appear on behalf of the United States Government and to represent its 
interest in any matter in which the United States Government is interested without the association of local 
counsel. 

"J. Enforcement 

"(1) No court clerk or filing officer of any administrative agency of this state shall accept for filing any 
pleadings or other documents from a foreign attorney who has not complied wilh the requirements of this rule. 
Any pleadings or other documents filed in violation hereof shall be stricken from the record upon the motion of 
any party or by the court or administrative agency sua sponte. 

"(2) The courts and administrative agencies of this state shall have the duty and authority to enforce the 
provisions of this rule by denying violators the right to appear. If a foreign attorney engages in professional mis­
conduct during the course of an appearance, the judge or the hearing officer of the administrative agency before 
which the foreign attorney is appearing may revoke permission to appear pro hac vice and may cite the attorney 
for contempt. In addition, the judge or hearing officer shall refer the matter to the Di sci pl inary Commission of 
the Alabama State Bar for appropriate action. 

"(3) Violation of this rule is deemed to be the unlawful practice of law. The Alabama State Bar or its desig­
nated commissioners shall have the right to take appropriate action to enforce these niles under the provisions 
of Code of Alabama 1975, § 34-3-43. 

"(4) The provisions of this rule shall be cumulative to all other statutes and rules providing remedies 
against the unauthorized practice of law within the State of Alabama. 

"K. Effective Date This rule shall become effective on October J, 1992. Foreign attorneys now appearing 
pro hac vice in causes before the courts or administrative agencies of this state shall conforn1 to these rules in 
pending proceedings not later than 30 days following the effective date of this rule. 

Hornsby, C.J., and Maddox, Almon, Shores, Houston, Steagall, Kennedy, and Ingram, JJ., concur. 
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Plaintiff 
vs. 

Defendant 

APPENDIX 

Court or Administrative Agency! 

VERIFIED APPLICATION FOR ADMISSION TO PRACTICE UNDER RULE Vil OF THE 
RULES GOVERNING ADMISSION TO THE AlABAMA STATE BAR 

Comes now---- ---- ------, petitioner herein, and respec.tfully represents the following; 
I. Petitlonenesldesat ______ _______________________ _ _ 
Street Address 

City County St.ate Zip Code 

Telephone 

2. Petitioner is an attorney and a member of the law firm of _______ ___ ______ _ , with 

offlcesat ________ _____ ________ ___ ____________ _ 

St reel Address 

City County State 

Telephone 

3. Petitioner has been retained personally or as a member of the above-named law firm by to provide legal 
representation in connection with the above-entitled matter now pending before the above-referenced court or administrative 
agency of the State of Alabama. 

4. Since of 19 _. petitioner has been, and presently is, a member of good standing of the Bar of the highest 
court of the St.ate of . where petitioner regularly practices law. 

5. Petitioner has been admitted to practice before the following courts: (List all of Lhe following courts the petitioner has 
been admitted to practice before: United States District Courts: United States Circuit Courts of Appeals; the Supreme Court of the 
United States; and courts of other states.I 

Court: Date Admitted: 

Petitioner is presently a member in good standing of the Bars of those courts listed abo\'e, except as may be listed bel°''"" [Here list 
any court named in No. S that the petitioner is no longer admitted to practice before.I 

6. Petitioner presently is not subject Lo any disbarmen1 proceedings, except as provided below (lli~oe particulars: e.g., jurisdic· 
lion, court, date): 
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7. Petitioner presently is not subject lo any suspension proc~edings, except as provided below (give particulars. e.g .. jurisdic­
tion. court, date): 

8. Petitioner never has been subject to any disbannent proceedings, except as provided below (give particulars, e.g., juris· 
diction, date o( proceedings. court, date of reinstatement): 

9. Petitioner never has been subject to any suspension proceedings, except as provided below (give particulars, e.g., juris­
diction, date of proceedings. court, date of reinstatement): 

10. Petitioner never has had any certificate or privilege to appear and practice before any regulatory administrative body 
suspended or revoked, except as pro,~ded below (give particulars. e.g .. date, administrative body. date of suspension and reinstate­
ment): 

11. Petilioner. either by resignation. withdrawal, or otherwise. never has terminated or attempted to terminate petition· 
er's orrice as an attorney in order to avoid administrative disciplinary. disbannent. or suspension proceedings. 

12. Petitioner or a member of petitioner's nrm has filed application(s) to appear as a counsel under Rule VU during the 
past three (3) years in the following matters: 

Date of 
Application Cause 

Court or 
Administrative Body 

Of necessary, please au.ach stitement of additional applications.) 

Was Applic.,tion 
Granted 
or Denied? 

13. Local Counsel of record for petitioner in this maller is-----------, who has offices at 

Street Address 

City County State Zip Code 

Telephone 

14. The following accurately represents the names and addresses of each party in this matter, WHETHER OR NOT REP· 
RESENTED l~V COUNSEL, and the names and addresses of each counsel of record who appeared for said parlies: 

Name of Part;y Mailing Address 

Name of Counsel Part;y Repruented Mailing Address 
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15. Petitioner agrees to comply with the provisions of the Alabama Rules of Professional Conduct of the Alabama State 
Bar, and petitioner consents to the jurisdiction of the courts and the disciplinary boards of the State of Alabama. 

16. Petitioner respectfully requests to be admitted to practice in the above-entitled court or administrative agency for this 
cause only. 

DATED this ___ _ dayof ____ , 19 _. 

PETITIONER 

I hereby consent. as Local Counsel of record, to the association of petitioner in this cause pursuant to Rule VII of the 
Rules Governing Admission to the Alabama State Bar. 

DATEDthis __ __ dayof ___ __ , 19_. 

COUNSEL OF RECORD 

STATE OF ___ ) 
COUNTY OF ) 
I,----- -- do hereby swear or affirm under penalty of perjury that the assertions of this application are true: 

That I am the petitioner in the above-entitled matter; that I have read the foregoing and know the contents thereof; that the same 
is true of my own kno,vledge except as to those matters herein stated on information and belief, and as to those matters I believe 
them to be true. 

Subscribed and sworn to 
before me this __ day 
of , 19_. 

NOTARY PUBLIC 

PETITIONER/AFF!ANT 

NOTICE OF HEARING 

The above and foregoing application is set for hearing before the court or administrative agency appearing in Lhe style hereof on 
the __ day of , 19_ . 

PETITIONER/AFFIANT 

CERTIFICATE OF SERVICE 

I hereby certify that I have served a copy of the above and foregoing up0n the Alabama State Bar by mailing a copy to the same at 
the following address: Alabama State Bar, Attn: PHV Admission, P.O. Box 671, Montgomery, Alabama 36101, accompanied by my 
check in the amount of SIOO payable to the same on this U1e __ day of , 19 _ . 

PETITIONER/AFFIANT 

(Form approved by Alabama State Bar, 1992.) 
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PROFILE 
NINA MIGLIONICO 
BY SAMUEL A. RUMORE, JR. 

Nina Miglionico is my law partner. Those of us who have law 
partners know that this is a special relationship. It includes 
being a colleague, confidante and friend. Because of the differ­
ence in our ages and experiences, she has also been my men­
tor in the law. We have practiced law together now for almost 
18 years, but that does not even cover one-lhird of her more 
than 55 years as a practicing attorney. 

The Alabama Lawyer asked me to profile Miss Nina. I was 
told that she is probably the longest practicing woman attor­
ney in the history of the State of Alabama. I would say that this 
gives her "living legend" status. So 
what does one say about a "living leg­
end''? I know many things about her 
from persona l experience, but her 
involvement with the law precedes my 
own by al most four decades. Some 
research was necessary. 

Nina Miglionico was born in Birm­
ingham to Italian immigrant parents. 
Her father ran a delicatessen, and from 
her earliest days Nina worked in the 
family store. Nina was always a good 
student, and twice was double-promot­
ed. 

Since the family lived in Avondale. 
she attended Woodla1vn High School. 
There was never a doubt that she would 
enter college. In fact, her father told 
her that she cou ld do anything she 
wanted to with her life, provided she 
finished college first. She enrolled at 
Ho"•ard College. forerunner to Samford 
University, then located at East Lake. Her home was on the 
streetcar line to the college. 

James Sulzby. in his definitive history of Samford Universi­
ty, noted that in 1932 Nina Miglionico participated in a Girls' 
Glee Club concert where she played a piano solo. Music and 
the piano have always been impartant to Miss NimL Her faU1er 
was a violinist before he married. an uncle was a university 
music professor, and other relatives played in orchestras. Her 
most cherished pasttime, besides reading, is listening to opera. 
(I will tell you more about her love of music.) At any rate, her 
years at Howard Co[[ege were productive. Sulzby recounted 
that she held the highest scholastic avernge in her class. 

It was al this paint in her life when Nina made a decision. 
She was bright and she wanted to do something with her life. 
She wanted to become a lawyer. Despite the fact that she only 
a 19-year-ofd girl. only 59 inches talJ, and with a difficuJt-to­
pronounce last name (Mill-yon-i-co; the "g" is silent)., she 
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enrolled with Dean Farrah at the University of Alabama Schoof 
of Law. She was the youngest member of her class. 

Many apocryphal stories exist concerning the venerable Dean 
Farrah, but Miss Nlna has told one story that I found to be 
qu ite amusing. One day Dean l'arrah saw the diminutive 
teenager and said something to the effect of, "I understand that 
you play in lhe University Orchestra." "Yes, sir." she said. "Well, 
Miss Miglionico, perhaps we are not keeping you busy enough 
here at the University. Law school is a place to work, not play.'' 
In any event, she kept alive her love for music as well as for 

law. She even found time to earn money 
teaching piano. 

There were five women law students in 
the Alabama Cla5s of 1936. It should be 
remembered that at this lime many law 
schools did not even accept women stu­
dents. And during the Depression. oppar­
tunities were not so promising for any 
law school graduates, be they male or 
female. Three of the women students 
accepted positions with the federal gov­
ernment. One of these rose to the pasi­
tion of senior judge on the United States 
Tax Court. The other woman graduate 
practiced law with her husband. also a 
cla.ssmate, for a number of years and 
then went Into banking. Only Nina began 
a law practice and stayed with il over the 
years. 

The early days in her practice were 
certainly a struggle. Law firms were not 
hiring women. The only offer for the 

young, short, female, Italian, Catholic attorney with a difficult­
to-pronounce last name was that of a secretary al $15 per 
week, if she could type and learn shorthand. 

In that first year Nina joined with Robert Gordon, a founder 
of today's Cordon, Silberman firm, in a space-sharing arrange­
ment. They decided that as lawyers they could either "starve" 
separately or together. They chose the latter. 

They shared a desk in a private office with a reception area. 
Whenever she had a client, he would leave the room, and vice 
versa. Later, they hired a secretary. One week he paid the 
salary. The next week, she paid the salary. Many nights Bob ate 
dinner with Nina and her parents. 

With determination Nina worked hard and her practice 
began to grow. Then World War fl intervened. When the 
''draft" was initiated in 1940, she took over the practice of a 
young lawyer who was inducted into the armed forces. Later, 
when another young lawyer went off to war, she took over his 
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cases to safeguard his practice. During this time the word 
"vacation• was not in hu vocabulary. 

Nina gained a fine reputation and was a hard worker. She 
had a general practice that emphasized tax matters. real estate 
and probate law. She acquired a loyal clienlele. She was partic­
ularly Interested in women's issues: salaries based on qualifi­
cations, not gender; uniform divorce law; married women's 
property rights; jury service for women: and equal polillcal 
rights with men. She made speeches In all of Alabama's 67 
counties and In many states. 

Nina became involved in a number or organizations. These 
included the Alabama Federation of Business and Professional 
Women's Clubs (BPW). the Alabama Women Lawyers Associa, 
lion, the Zonia Club, and the American Association of Unhu ­
sity Women. Through her activities, speeches and writings. a 
number of Alabama laws were changed, including allowing 
women to serve on juries in Alabama. 

In 1958 she was honored by her peers when she was elected 
president or the National Association of Women Lawyers. This 
was a tremendous achievement as she became known beyond 
Birmingham and Alabama. In the Women 
lawyers Journal she was glowingly de.scribed 

serve as a city official part llme. The demands or Birmingham 
in those early days of the council were great, but as Binning­
ham Post-Herald reporter Ted Bryant said in an article at the 
time of her retirement from the council. she helped to change 
Birmingham. 

In 1963, Birmingham ,,-as kno\\•n for police dogs, fire hoses 
and racial demonstrations. Miss Nina provided leadership that 
helped citizens of Birmingham work together in solving their 
problems with maturity. vision and good judgment. She 
reached out to all segments of the community, and she was 
not afraid to speak out in black churches as well as at meet­
ings with whites. 

Her outspokenness was nol without some risk. Crosses were 
burned in her yard. There were phone threats. A bomb was 
placed on her front porch. but her father discovered the bomb 
and moved iL The fire marshal said that her father ·'could have 
been turned into a pal of butter." However, she continued her 
service to her city in Lhe same fearless way. Ag,,in, as Ted 
Bryant stated in his article. the original council "accomplished 
their goal. often through personal sacrifice as opposed to per-

sonal gain." 
Miss Nina served as chair of the Birming­

as follows: "Nina Miglionito. the new presi­
dent of the Nationa.l Association of Women 
Lawyeu. is a human dynamo. Only 5 feel tall, 
she alone has the secret for perpetual motion, 
but whatever she does, she does so very well. 
She has all the qualifications of leadership, is 
a rine organi?.er, presides with grace and dig­
nity and Is blessed with good health and a fine 
sense of humor. 

The only offer 
for the young, 

short, female, Italian, 
Catholic attorney ... 
was that of a secre-

ham Park and Recreation Board, and from 
1979 to 1981 she served as the first woman 
president of the Birmingham Cit)' Council. 
She was also the first woman president of lhe 
Alabama League of Municipa lities. She 
retired from Lhe Birmingham City Council In 
1985. 

Al the time of this retirement she wrote lo 
the citizens of Birmingham, "l hope it can be 
said that I have served the people or this com­
munity with integrity, independence, and 
good humor." An editorial in response to her 
letter staled that "perhaps more than any 
public official of her era in this area, Nina 
Mlglionico has been a voice of reason and 

"With all or her talents and honOl'l, Nina is 
gracious and unassuming. soft-spoken and 
dignified. She thinks straight, works hard. 
plays fair and interprets life in truth. beauty. 
reality. freedom, and efficiency. 

"The members of the National A~soclation of 
Women Lawyers can look forward lo a success-

tary at $15 per week, 
if she could type and 

learn shorthand. 

ful and harmonious year .... " 
Her year as president was a good one, but it was only a 

beginning. She was elected in 1959 lo serve a t\,'0-year term in 
the House of Delegates of the American Bar Association, and 
continued her work for the legal profession. She was appoint­
ed to the Citizen's Advisory Committee to the Commissioner 
of Internal Re-•,mue, and President Kennedy appointed her to 
the Presidential Commission on the Status of Women. But, 
she was also "bit" at this time by the "political bug." and her 
greatest public contributions were yet lo come. 

In 1963, 13irmingham was in lhe midsl of great changes. 
These changes were social and political. A new form of govern­
ment opened the opportunity for Nina to practice what she had 
been preaching for so many years. She had told women ovtr the 
years to get involved in politics. and many or hu friends now 
recruited her to run for the ne-~ Birmingham City Council. In 
the primar)' election she finished third out of 75 candidates. She 
took her seat on the original council. and ,,'On re-election in 
1965, 1969, 1973, 1977, and 1981, serving her city for over 22 
years. 

It was difficult and a challenge to practice law full time and 
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selnessness." 
A few years ago Miss Nina wrote me a note 

that I have saved. It says a lot about her feelings and her phi· 
losophy. I share an excerpt with you now: 

"I hope you ha,oe found our working relationship during lhe 
pa.st )"ears as pleasant, enriching, and satisfying as I have. You 
also know that I want )'Ou to continue lo be a great lawyer, 
personally enriched by )'Our work. and contributing to the life 
o( your community. All of this is the basis for individual 
growth and development, and a good. productive, and happy 
life." 

Certainly she has lived this philosophy to the fullesL 
I have not recounted many or the wonderful stories that 

could be told concerning her private law practice over the last 
half century. Her career has been the equivalent of a family 
doctor, as she now represents !ht grandchildren of her earl)• 
clients who ha~-e stayed with her over the years. She has been 
a wise, faithful and compassionate counselor to literally thou­
sands of persons. Today Miss Nina Is still seeing clients on a 
daily basis. Her health is good, and she loves 10 travel, particu­
larly overseas . .And, she enjoys reading. listening to music. pol­
lllc.s, and yes. practicing law. • 
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CLASSIFIED NOTICES 
RATES: Membef's: 2 !ree kstings per tw member per c,alencSar year EXCEPT 101 •position waniod" 01 ·po511lon olfe,ed" IIS1ings - $35 per W'tsen1on of 50 words (l( klss. 
$,SO POI' aOO+uonal word: Nonmembers: S35 por #'lsef110n ol 50 words or less. S.50 per add.oonal wore. Class,IJed copy and payment must be recewed eococoing to the 
fallowing publishing schedule May '9 2 I ssu e-deadline Ma,ch 31, 1992; Ju l~ 192 11suo-doaoUne May 29, 1992. No deadline e-,ctenslons will bo mado 

Send classified copy ar,d payJMnt, payabJe to The Alabama Lawyer, 10: Alabama LBwyerC&a$Slfleds, c/o Margaret Murphy, P a . Box 4156, Montgoo,ery, Alabama 36101. 

' 
FOR SALE 

For Sale: Th e Lawbook Ex• 
change, Ltd . buys and sells all major 
lawbooks, state and federal, nationwide, 
For all your lawbook needs , 
phone 1-800.422.6686. MasterCard, 
VISA and American Express accepted 

For Sale : Save 50 percent on your 
tawbooks. Call National Law Resource, 
America's larges I lawbook dealer, Huge 
inventories. Low prices . Excellent quality. 
Your satisfaction absolutely guaranteed. 
Also. call Amer ica 's largest lawbook 
dealer when you wanl to sel l your 
unneeded books. Call for your fre e, 
no-oblig ation quot es, 1-80 0 -886· 
1800 , Nati onal Law Resourc e, Inc, 

For Sale: Model Rules of Profession­
al Conduct; personal copies available for 
$5 (includes poslage) . Mail check to 
P .O . Box 671 , Montgom e ry , 
Alab a ma 36101 . Pr e -pa y ment 
required. 

For Sale: Antique Alabama maps. 
1820s-1860s. Great as ottlce decoration 
or gil l Guaranteed authentic. W11te. call. 
or FAX for lisl and photos. Sol Miller , 
P.O. Box 1207 , Huntsville, Alaba • 
ma 35807 , Phon e (205) 536-1521 , 
FAX (205 ) 534-0533 . 

For Sal e: Code of Alabama. Includ­
ing updates through third quarter ol 
1991. Contact S. Perry Given, Jr ., 
Harbert Corporation, P.O . Box 
1297 , Birmingham , Alabama 
3 5201 . Phone (205) 987-5677 . 

For Sale: Code of Alabama with all 
ourren l supp lements . Phone (205) 
381-4953 , 

MISCELLANEOUS 

Nee ded: Ollice -sharing auorney with 
some bankruptcy , business, probate or 
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!ria l practice . We have need for one 
lawyer wllh some clients, We can pro­
vide some clientele and bus iness. We 
are tolally se1 up wllh all amenil ies and 
staff Se nd re sume to Att orney , 
P.O. Box 530343 , Birmingham , 
Alabam a 3 52 53. 

SERVICES 

Service : Securities expert witness . 
WIii review facts to determine suitability, 
Churning, excessive charges, etc. Expert 
wilness experience In both plalnlilf and 
defendant oriented cases . Regislered 
inves1men1 adviso r and member of the 
Alabama State Bar. Resume available 
upon request. Writ e to M .L. Bronnef', 
P . O. Box 1 3 10 , Montgom e ry, 
Alabama 36102-1310. 

Se rvice: Traffic engineer . consul· 
tant/expert wllness . Graduate , regis­
tered. professional engineer. Forty years' 
experience. Highway and city roadway 
design, traffic control devices, city zon­
ing. Write or call for resume. fees, Ja ck 
W . C ha mbli ss, 421 B e ll e hur s t 
Driv e. Montgomery , Alabama 
3 6109 , Phone (205) 272 -2353. 

Servi ce: Legal research help. Experi­
enced attorney, member ol Alaba ma 
State Bar since 1977. Access to state 
law library. WESTLAW available. Prompt 
deadline searches Sarah Kathryn 
Farn e ll, 112 Moore Building , 
Montg omery , Alabama 36104 . 
Phon e (205) 277-7937 . No represen· 
1a1ion Is made that the quaflry of the legal 
services to be performed Is grearer than 
/he quality of legal services performed 
by other lawyers. 

Service: Certified Forensic Docu • 
ment Examiner. Chief document examin­
er, Alabama Department of Forensic Sci­
ences, retired. S.S., M.S. Graduate, uni­
versity -based res 1den1 school m 
document examination . Published 

nationally and 1nterna1ionally. E1gh1een 
years ' tri al exper ience s tate/federal 
courts al Alabama. Forgery, alterations 
and document au1hentici1y examinations. 
Criminal and non-criminal matters. Amer, 
ican Academy of Forensic Sc iences, 
American Board ol Forensic Document 
Examiners, American Society of Oues­
l!Oned Document Examiners . Lamar 
Miller , 3325 Lorna Road, #2.316 , 
P.O. Box 360999 , Birmingham , 
Alabama 35236 -0999 . Phon e 
(205) 988-4158 . 

Service: Examination al questioned 
documents. Handwriting, typewriting and 
re laled examinations . lnterna tlo nally 
court -qua lified expert witness . Diplo­
mate, American Board ol Forensic Docu­
ment Exami ners . Member : Amer ican 
Society of Questioned Documem Exam­
iners, the International Assoc iation for 
Identification, the British Forensic Sci­
ence Society and the National Associa­
tion of Crim inal Defense Lawye rs. 
Retired Chief Document E.xamlner, USA 
Cl Laboratories. Hans Mayer Gidion , 
21 8 Merrymont Drive , Augusta , 
Georgia 30907 . Phone (706) 860 · 
4267. 

Se rvi ce : Securll les expert witness . 
Will testily to suitability and churning. Fif­
teen years' experience In securities busi­
ness. Arbitrator lor National Associauon 
of Security Dealers, American Arbllfa tion 
Association, American Stock Exchange. 
Can assist in court or arbitralion hearing. 
Member Nallonal Forensic Center . 
Chuck Schlldhauer, P.O. Box 
3033 , Gulf Shor es , Alabama 
36542. Phone (205) 968-8191 . 

Servi c e: HCAI will evaluate your 
cases gratis for merit and causa tion . 
Clinica l reps will come to your otrice 
gratis. II your case has no merit or If cau­
sation ls poor, we will also provide a free 
written report . State aflidavlls super­
rushed. Please see display ad on page 
174 . Health Care Auditors , In c ., 
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P.O. Box 22007 , St. Petersburg, 
Florida. Phone (813) 579·8054, 
FAX 573-1333. 

Service: Insurance. experl witness . 
Siver Insurance Consultants (since 
1970)-ava llabfe to consull and/or fur· 
nish expert testimony in areas of proper­
ty/casual!)' insurance. employee bene· 
fits and business life insurance . Twenty­
person staff includes JDs w,in Insurance 
industry experience . Due 10 firm's core­
consult ing praclice with corporate and 
governmeni clients. we are parlicularly 
qualified for matters fnvolvlng coverage 
interpretallon. insurance industry cus­
toms and praclices, professional liabili­
ty, bad faith. rates and premiums, con­
troverted property c laims, c laims-made 
issues, and insu rer insolvency . Initial 
discussion and Impres sions offered 
wi1hou t charge . Call Edwar d W. 
Siver, CPCU, CLU or Jim Mar• 
shall, JD, CPCU, ARM at (813) 
577-2780. 

Servlce: Research/brfef writ ing/ 
assistance ln all aspects of case prepa­
ration by experienced Alabama alto r­
ney. Member of sla te bar since 1987. 
WESTLAW, including Shepard's. Promp1 
response on research requests. Con· 
tact Anna Lee Glattina, 2112 
11th Avenue, South, Suite 218, 
Birmingham, Alabama 35205. 
Phone (205) 328·9111. No repre­
sentation is made that the quality of the 
legal services to be performed is greater 
than the quality of legal services per ­
formed by other lawyers. 

Service: Automotive expert Thirty 
years' experience , Including manufac­
turer's service policfes and procedures, 
warranty claims. collision repair, salvage 
appraisal, service equipment , aftermar­
ke t equipmen t and accessories , tire 
repair , tire disposal. Rick Shea, 
Route 2, Box S, Gadsden, Alaba , 
ma 35903. 

Service: Law library upkeep setv1ce 
on contractual basis . Negol iation wllh 
publishe rs for reduced upkeep costs . 
Consulting on all Information resources , 
Including CD-ROM for PCs. Profession­
al experienced law librarian with M.LS . 
Member American Associa tion of Law 
Librar ians . lnlhal eva lualion . Including 
travel, gratis . Janet Smalley, 1714 
15th Avenue , South, Birmlng-
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ham, Alabama 35205. Phone 
(205) 933,7581. 

POSITIONS OFFERED 

Position Offered: Attorneys wanted, 
experienced in Insurance or subrogalion 
for new business referrals . Write 
Insurance Services Group, 413 
East Broad Street, Co lumbus , 
Ohio 43215. Phone 1-800 - 274· 
1537. 

Position Offered: Attorney lobs . 
National and Federal Legal Employment 
Re port . Hig hly regarded monthly 
detailed !Isling of allorney and law-relai­
ed jobs with the U.S. Government, other 
public/private employers In Washington, 
D.C .. lhroughout the U.S. and abroad . 
500-600 new jobs each Issue. $34 for 3 
months; $58 for 6 months. Feder a I 
Reports, 1010 Vermont Avenue ,, 
NW, #408-AB, Washington, D.C. 
20005 . Phone (202) 393-3311 . 
VISA and MasterCard. 

Positio n Offered: Corpora te attor­
ney. Company based In Birmingham is 
seeking attorney with experience In real 
es1ate and co mmercial transactions : 
some knowledge of gene ral corporate , 
securities and antitrust laws also helpful. 
Candidates shou ld have outslanding 
academic credentials (e.g., top 20 per­
cent of class or law review). Two to five 
years of experience preferred . Please 
submit resumes In confidence to 
Attorney Search , P.O . Box 
59172, Bi rmingham, Alabama 
35259 . 

Position Offered: Moblle shipbuild · 
mg and repair company seeks lawyer to 
fil l new position of In-house counsel . 
Dualified candidates must have three to 
five years' expe1ience with strong back­
ground in con1rac1s; experience In mar­
itime law also preferred. Salary commen­
surate with experience, Send resumes 
to 0 1n•house Counsel", P .O. Box 
262 , Mobile , Alabama 36652. 

Position Offered: Altorney positiO"l 
available. Personal Injury, worker's com­
pensation, bankruptcy and Social Secu­
rity. Experience preferred. lnquines con­
fidential. Send resumes to Rhonda 
Thomas, Davis & Goldberg , 191 O 
3rd Avenue, North , Suite 500, 
Birmingham , Alabama 35203. • 

Local Bar 
Focus 

The Tuscaloosa County 
Bar Association has been 
involved in a number of 
activities this year, includ­
ing hosting various CLE 
programs and sponsoring 
the Explorer Post. Post 
members, ages 14 to 21. 
heard speakers involved in 
various areas of practice , 
visited the University of 
Alabama School of Law and 
will participate in a mock 
trial program this year. 

In the United States 
District Court for the 
Northern District of 

Alabama 

NOTICE 
The loca l rules of this court 

require attorneys lo be readmitted 
to the bar of lhis court and pay a 
prescribed fee every five years. If 
you were admitted prior to Jan­
uary 1, 1987 and have not filed 
application to conlinue as a mem­
ber in good s1anding in the north­
ern distr lcl of Alabama , contacl 
Iha clerk's office of this court at 
(205) 731-1701 as soon as possi­
ble. Our records Indicate approxi­
mately 1,600 altorneys have not 
applied for readmission and/or 
paid lhe fee and are, therefore, no 
longer active members of this bar. 
In order to avoid possible delays 
occurring In filing new cases or in 
1he progress of pendi ng cases. 
please check your records and if 
you have not been readm ilted , 
con1act lhe clerk's office al the 
above numbe r. An application 
form wlfl be mailed to you. 
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Join thousands of 
prominent attorneys 
on America's fastest 

growing legal directory. 
A Us~ In west·s L<>gal Oireclo,y 

inslanOy a;splays your c,'edenllals 
to thousands of Jaw 8nos and 
corporations. 

wco, the touch of a few bulto!lS. 
they can view the Industries you 
represent. read about your roost 
stgniOc:am W.tones. ldenUfy your 
areas of practice. the forcl@l 
lrulg\ 1~1t$ you speak and any other 
lnfommtlon you choose lo LlsL 

So yoo get national expoc;urc. new 
opportunities for referrals and the 
knowlcdJ1.e that you arc listed among 
some or the most prontlnent 
attorneys In America. 

YOUR INFORMAnON Will 
ALWAYS BE CURRENT 

With lrndltlonnl direclorlcs. )'OUI 
lnfonnaUon ts updated Just one,: 1t 
year. But on West's Legal Directory. 
)'OU c:an update )'OUT infOllllllUOn 
any Ume at no addltkmal cllarge. All 
It lakes Is a phone call. 

IT'S THE MOST COST-EFFECTIVE 
DIRECTORY AVAILABLE 

Your Basic Profile Is always free. 
i\A:l now to rcxelvc your detailed 
ProfcsslOnaJ Profile which Is free for 
one year. Ooa't wa.lt.t 

Hon, Frair. I'!, .Johnson, Jr, 
U. S, Court of Appeals, 11th Clrcu,t 
P. 0, Box 35 
Nontgo~ery AL 36101 

CALL 1·800·777-7089 TODAY 
TO BE INCLUDED IN 

AMERICA'S FASTEST GROWING 
LEGAL DIRECTORY 

,iwa.,iii&M ric?lf 
DIRECTORY 
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