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PRESIDENT’S PAGE

IS IT TIME NOW FOR CHANGE?

hould judges in Alabama be elected or should they
be appointed by the Governor from a list submit-
ted by a judicial nominating commission? If judges
are elected, should they be elected in non-partisan
races? Should there be a limit on the amount of contributions
a judicial candidate can receive from all sources? Based on the
number of commentls, telephone calls and letters | have
received on these questions, these are some

art of being a judge in the great tradition, the foremost is that
'he shall abstain from substituting his personal choices.’ The
political selection of judges makes it as difficult as is conceiv-
ably possible to secure and retain good judges. How are their
political campaigns to be financed? What are to be the limits of
their participation in political activity - before and after they go
on the bench? What will be the campaign issues - pledges to
decide cases for or against certain econom-

of the most troublesome issues facing
lawyers and the citizens in Alabama at pre-
sent. These issues have been raised and
brought to the forefront by this being an
election year and the uncertainties regard-
ing the future of certain judicial positions
created by the cases of White, et al. v. State
of Alabama (challenging the at-large elec-
tion of appellate court judges) and S.C.L.C.,
et al. v. James H. Evans, et al. (challenging
the at-large election of circuit and district
judges).

Questions involving an elected judiciary
are ones which the state bar has considered
for more than 25 years. The non-elected
selection of judges is commonly referred to
as the “Missouri Plan.” In simplified terms,
the Missouri Plan provides for the appoint-

Spud Seale

ic or social groups? A promise to obtain
more - or fewer - convictions in criminal
cases? Political selection of judges
inevitahly undermines their essential inde-
pendence,”

The Alabama State Bar's Task Force on
Judicial Selection was established in 1988
and initially chaired by former president L.
Drew Redden. Since 1990, this task force
has continued to work diligently under the
very capable and tireless leadership of
Mobile's Bob Denniston. This task force
has reported to the board of bar commis-
sioners on several occasions with respect
to various aspects of judicial selection. In
1991, the task force recommended to the
board of bar commissioners the concept of
non-partisan election and the board

ment of judges by the Governor from a list

submitted by a judicial nominating commission. Once a judge
is appointed, he/she stands for merit retention based on their
record. If the electorate does not vote to retain a judge, then
another person is appointed by the Governor under established
procedures. Minority participation in judicial selection is
insured by establishing a judicial nominating commission with
meaningful minority participation.

Although I personally, and 1 emphasize personally, have been
an advocate of the Missouri Plan for four or five years, it has
been the ideal for more than 20 years of former state bar Presi-
dent Rod Nachman. In an address to the Alabama State Bar on
July 18, 1974, he said, “1 strongly advocate the merit selection
and retention of judges. The best legal system which man can
devise is no better than the judges who sit on the bench.
Judges must exercise wisdom and the utmost restraint to make
sure that their decisions are completely impartial and conform
as closely as possible to the letter and spirit of the Constitu-
tions, 'of the statutes, of case law, and of administrative regula-
tions which they are called upon to interpret and enforce. A
great judge has stated that of all the factors that enter into the
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approved this concept. Unfortunately, the
concept of non-partisan election of circuit, district and appel-
late judges has not received sufficient support from the judicia-
rv or the legislature to accomplish the introduction or passage
of the necessary legislation. Additionally, the task force has
reported on the desirability of some form of a Missouri Plan as
the best method for selection of judges. But, the task force has
recognized that regardless of its desirability in the eves of many
lawvers and lay persons, this method of judicial selection would
require a higher degree of political support than is presently
evident.

In its March 18, 1994 report to the board of bar commission-
ers, the Task Force on Judicial Selection focused on the one
area that was determined to be of greatest concern to members
of the bar and the public, that being the large amounts of
maoney being contributed by special interest groups and indi-
viduals to candidates for judicial office and the acceptance of
such large sums by the candidates, In its report, the task force
recommended voluntary guidelines for candidates for judicial
offices. In brief summary, these voluntary guidelines, if adopt-
ed, would establish the following;
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1. Prohibit a judicial candidate or member of the candi-
date's immediate family from soliciting or accepting
campaign contributions. Solicitations and campaign
contributions would be handled through a political
campaign committee.

2. Contributions could not be solicited nor accepted
more than 12 months before the day of the primary
election or more than three months after the date of
the general election.

3. Contributions from recent litigants, their counsel or
persons involved in litigation before a candidate would
be limited to one-half of the maximum in Item 4
below.

4. Monetary limits would be established as follows:
a. Cash contributions:

Supreme Courtof CirJ/Disk
Cash Contributions Court Appeals Courls
{1) From any individual $750 $500 £500
[not included in (#2)]
(2) From any law firm £4,000 £2,500 $2,500
or its members
(3) From any PAC or 55,000 £3,000 £3,000

other organization

b. In-kind contributions limited to equivalent of cash
contributions,

¢. Indirect contributions would be in violation of
guidelines.

d. Candidates should be aware of contributions from
any one source being so large in proportion to the
total of all contributions as to give an impression of
special advantage or favor.

e, No contributions allowed in uncontested elections.
f. No contributions accepted in excess of limit.

g. No contributions used for private benefit of candi-
date.

5. Report all contributions to the bar Campaign Monitor-
ing Committee.

6. Avoid personal and demeaning attack on opponents
not directly reflecting on judicial qualities of opponent
in advertisement or literature and public statements.

7. Establish Alabama State Bar Judicial Campaign Moni-
toring Committee,

B. Compile a list of contributors giving in excess of $100
to successful candidates,

This report was discussed at some length by the board of bar
commissioners in its March 18, 1994 meeting. Although there
was considerable support for various aspects of the report, the
board voted not to adopt the report in its present form at that
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time and instructed me to appoint a committee of the bar com-
mission to work on details with the Task Force on Judicial
Selection to finalize the recommendations. I appointed to the
bar commission committee Commissioners Sam Franklin of
Birmingham, Wade Baxley of Dothan and John Percy Oliver of
Dadeville.

After the board meeting, | received a very thoughtful letter
from Bob Denniston. | have set out the full text of his letter at
pages 134 through 136 herein. The issues of how judges are to
be elected/selected and what limits, if any, should be placed on
political contributions to judicial candidates are ones which the
bar must address and formulate a position which is in the best
interest of the judicial system and citizens of the State of Alaba-
ma. | know from individual correspondence and calls to me
that this is a matter of significant and continuing concern to
many lawyers in our state. 1, and your bar commissioners, want
to know the views of the lawyers and judges of our state on
these matters. Accordingly, 1 am respectfully requesting that
each member of the state bar take the time to write me with
your views and share your comments with your own commis-
sioner(s).

| specifically ask you to address the following questions:

L. If judges are elected, do you favor and would you sup-
port legislation calling for non-partisan elections in all
judicial races?

2. Do you favor a “merit selection” method for selection
of judges by means of a nominating committee struc-
ture combined with a gubernatorial appointment fol-
lowed by a retention election system (Missouri Plan)?
A nominating commission under such a plan would be
structured to ensure meaningful minority judicial par-
ticipation.

3. Do you think that there should be monetary limits on
political contributions to judicial candidates?

4. If 50, what should the maximum cash contribution be
from any individual to candidates for the supreme
court, for the court of appeals, and for circuit/district
courts?

5. If so, what should the maximum cash contribution be
from any law firm or ifs members to candidates for
the supreme court, for the court of appeals, and for
circuit/district courts?

6. If so0, what should the maximum cash contribution be
from any PAC or other organization to candidates for
the supreme court, for the court of appeals, and for
circuit/district courts?

7. Should contributions from recent litigants, their
counsel or persons involved in litigation currently
before candidates be treated differently than contribu-
tions from others?

I personally thank you for taking the time to read this article
and the time to respond to same. These are critical issues and
your input will be helpful in giving the board of bar commis-
sioners some direction on these matters. ]
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March 22, 1994

Hon, James R. (Spud) Seale, President
Alabama State Bar

P.O. Box 671

Montgomery, Alabama 36101

Dear Spud:

| appreciated very much the opportunity you provided to me
November 5, and again on March 18, to appear before the Commis-
sioners in behalf of the Task Force on Judicial Selection.

The Board has many matters presented for study, debate and deci-
sion which are of great importance to the Bar and to the public. As a
Lawyer, | fully recognize that the lawyers serving as commissioners
are the same kind of people maost of us are - independent, practical,
busy, well-informed, honorable and opinionated - and of diverse
political and philosophical backgrounds.

| know you will recognize that, as | appear as an instrument of
the Bar to report and respond to questions, T don't think it proper
for me to debate issues during the course of the commission’s
deliberations. I also fully appreciated the role you are obliged to
serve as chairman of such a meeting, In view of that | was particu-
larly gratified to hear your personal endorsement of the report
from the podium.

Though disappointed that more members did not rally to the
support of the motion to approve the report, | am sincere in saying
to you that I was neither surprised nor disheartened. I hope and
fully expect that with more time for study and soul-searching a
majority of the members will approve the report or something rea-
sonably close to it. They will recognize that the principal opposition
will stem from three selfish interest groups, with large pockets.
Those groups place their own ends above an interest in the integri-
ty and independence of the judiciary, Their selfish interests blind
them to the damage being done to the judicial system itself and to
the public support and respect for the judiciary which is necessary
to our demacracy. Ultimately, | think they will “reap the harvest.”

In order for the Board to make the right decisions, however, the
committee of three you have appointed for further study will have
to communicate effectively with the other members of the com-
mission and exercise leadership in pointing out to their peers the
crying need for self-discipline to which we lawyers have the oppor-
tunity to respond. I am certainly available in person or otherwise to
confer with them,

I am comforted by two past experiences with the Board,

In the mid-seventies 1 was part of a committee appointed to
study and recommend on the subject of pre-paid legal plans, then a
new phenomenon. It would require revisions to our ethical canons
in the area of solicitation. When our report and recommendations
were submitted to the President they languished through two or
three disinterested or hostile administrations but were somehow
kept alive by Reggie. During Alto Lee’s administration they were
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revived by Alto and sailed through at a meeting virtually without
dissent and without change, and were then adopted by the
Supreme Court.

A few years ago, as you recall, after a “spirited debate” the Board
adopted a resolution approving non-partisan election of judges over
the opposition of some staunch Democratic Party members. | feel
that was a courageous and proper action.

| am aware that some of the problem at the March 18th meeting
was not necessarily to the substance of the matter, but the shart-
ness of time for study, and sensitivity to the state of relations with
the members of the appellate courts. One solution to the latter
problem would be to place the effective date at January 1, 1995 or
some such date in the future. However, there are members of those
courts who would oppose it at any time so long as they want to
hold office. I therefore seriously doubt that they will ever support
the proposed changes.

Now, I shall depart from my role as spokesman for the Task Force
and volunteer some personal thoughts on the topic of merit selec-
tion and related issues, without having had the benefit of Rod Nach-
man'’s presentation at your meeting. 1 am convinced that the adop-
tion of a resolution and introduction of legislation supporting merit
selection without much, much more would be hopeless and mean-
ingless. I am certainly no expert. | am also naive politically, To a
degree I may be an impractical idealist. Nevertheless, | have studied
and thought about it a great deal while serving on the Task Force.

There are extremely powerful forces opposing the concept of
merit selection. The Democratic Party controls the Legislature.
Euthmagai:ﬂiLMPmeanﬂS}'mﬁwhichappulsm
the uninformed public — popular election involves exercise of the
right to vote — instead of deals made in smoke-filled (or smoke-
free) rooms. The blacks, thus far, distrust the makeup and decisions
of nominating commissions, Changes in our Constitution are diffi-
cult — and the normal route begins with the Legislature.

The blacks and the Justice Department apparently have a deep-
seated suspicion that any proposal by a “state” agency or body is an
attempt to preserve the status quo, to protect incumbents, and is
therefore to be rejected.

While I readily recognize that the concept of voluntary guide-
lines and 2 monitoring committee, and even non-partisan elec-
tions, are no more than improvements which will fall short of the
best solution to our present dreadful problems involving campaign
contributions, I think an attempt directly with the Legislature, and
even a brave resolution by the Board approving “merit selection”,
will get nowhere and demonstrate the weakness of those who
atternpt it

Some may feel that a litigant-compromise, court-mandated, quasi
merit selection is the best solution. Certainly, most of the sitting
appellate judges think so. Whether that will work, and whether the
concept can be extended to the trial level, I do not know. Whether or
not 1t survives court challenges I think it is a dreadful mistake. | was
greatly relieved to leam from the media that the Board declined to
take sides in the litigation at this time.

I personally am deeply disturbed by the core aspect of the proposed
settlement. 1 hope you will believe me when 1 say that I am not racist.
I have the strongest possible conviction that qualified blacks and

THE ALABAMA LAWYER



other minorities should not only have a full opportunity to become
Jjudges, but should be encouraged and assisted in such. 1 also share
the opinion that the concept of single member districts is extremely
bad. I need not dwell on all the reasons. Despite the language in the
statute the members of Congress who adopted it could not possibly
have realized what they were doing as far as judges are concerned.
Nevertheless, the key to the settlement is the composition of the
nominating commission. Regardless of color, creed, race or other
factors, to place the control of nominations in the hands of plaintiffs
in a litigation and their allies, and over a span of ten years, is wrong.
The concept is open to flagrant, selfish abuse, and could permit the
submission of totally unqualified names to the Governor. The settle-
ment also gives the appearance of serving the selfish interests of the
incumbents. Who can say that is better than the possibility of single
member districts, particularly for the appellate courts.

Also, instead of giving the people of the state the opportunity to
decide which is the lesser evil, it is the present litigants who would
impose this decision on the peaple of Alabarma. T strongly believe
that an informed electorate should be given an adequate opportuni-
ty to make its choices known.,

[ therefore urge a middle course for consideration by the Board
of Commissioners. The Federal Court has had the opportunity only
to hear from the parties litigant — the plaintiff class and the attor-
ney for the State — in reality from the incumbent judiciary as |
understand it, perhaps with the tacit consent of the executive

branch; but on matters normally to be addressed by the voters
through their elected representatives. The subject matter is one in
which the lawyers of Alabama not only have a particular interest,
but are peculiarly qualified to evaluate,

This new lawsuit leapfrogs the trial court case, which has not yet
reached the “remedy” phase at which time that court should pre-
sumably consider possible remedies in a deliberate and thoughtful
manner, inviting comments from various sources on issues of such
wide public concern. Hopefully, as the state court has done in the
school case, the court would provide the people through the Legis-
lature, a chance to act. If the Legislature ultimately fails to act the
court would then be more justified in fashioning its own relief. 1
now fear that if the Bar does not act the litigants in the trial court
case will reach a point at which they will likewise attempt a “quick
fix" because of the example set by the appellate judges.

In contrast with the school problems the lawvers of Alabama
have a special reason and duty to provide leadership in the matter
of judicial selection. We cannot decide, but we can help to present
to the public in a non-partisan, public interest manner, the prob-
lems involved in both lawsuits and the various alternatives, with
the hope that a consensus will develop and the people can have the
satisfaction of determining their own destiny, whatever the choice
may be,

[ therefore urge that the Commissioners consider further the
matter of filing a brief in the case, not to take sides, but to urge the
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court to hold matters in abevance and provide adequate time for
peaple beyond the immediate circle of litigants to be heard. If ime
can be gained by that means, then with the appellate court case and
the trial court case both in mind I suggest that the Board should
take the leadership in developing a broadly based citizens’ commit-
tee to study the entire problem and organize for widespread public
discussion of possible solutions, Even though there is considerable
sentiment in the Bar and media for a merit selection solution the
citizens group should be asked to weigh all alternatives, In the face
of the federal court litigations an open forum approach will be an
absolute must. We are in a very different atmosphere than when
the prior citizens conferences were staged. They were directed
toward a predetermined program.

Regardless of the specific outcome of the effort, it would be suc-
cessful in informing the public, promoting thoughtful discussion
and pointing the way to the best solution.

| know it would require a long, laborious and expensive effort, and
that it could even then fail. It would be a statewide citizens move-
mend, culminating in one or more citizens' conferences with suffi-
cient breadth and clout to carry weight with the Legislature and the
courts. | personally believe that it could help convince the black lead-
ership that to provide them with adequate opportunity for judicial
office they will be better off with a well-balanced merit
selection/retention vote system. It would require that they convince
their constituents of the same, It would require enough local leaders
of all races and gender that they could prevail upon the Democratic

controlled Legislature to accept whatever changes are proposed by
the conferees by making it a campaign issue in a future legislative
campaign.

I have some hope that such a citizens' movernent could have an
impact on the current litigation involving the trial courts also. |
think the really right solution to the present crisis is for the people
of Alahama to be made sufficiently aware of the crisis, the alterna-
tives facing us, and the possible solubions, to adopt the constitu-
tional changes necessary for the best solution. | am hopeful that
this would convince Justice and the courts that the motivation is
proper.

We lawyers, and the Board, cannot accomplish the task, but we
can start the program and provide leadership and impetus. Early in
the life of the Task Force the concept of promoting a citizens’ con-
ference was discussed and approved, but the Task Force decided the
time was premature, primarily because the litigation involving the
trial court was then in a very early stage. The appellate court litiga-
tion and proposed settlement place a new crisis urgency on the
problem. 1If you feel that the Task Force should further and present-
ly explore the concept of a citizens’ movement please so advise. |
am personally prepared to commit some funds for the type of initial
study and planning which would be invalved.

Respectiully yours,

Robert P. Denniston

Please note:
The publication date
of the bar directories

has been changed from
December 1993 to June 1994.
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D)

UPPLEMENTAL REPORT

To the Board of Commissioners of the Alabama State Bar
in Behalf of the Task Force

t its November 5, 1993
meeting the Board con-
sidered a Special Report
dated in July, 1992, on
Campaign Contributions
and Expenditures, Campaign Conduct
and Voter Ignorance. The Board direct-
ed the Task Force to submit a set of
voluntary guidelines to be provided to
all candidates for judicial office. The
Board postponed discussion of recom-
mendations for establishment of a
monitoring commitiee until the specif-
ic voluntary guidelines have been sub-
mitted and further considered. The
Board also directed the Task Force to
have a study committee explore further
the feasibility of compiling the names
of all contributions of $100 or more to
each successful candidate for judicial
office, identifying the contributor, and
of making such information conve-
niently available to the media, attor-
nieys and litigants, and to the respective
judges involved.

Since the aforesaid meeting of the
Board, a detailed set of voluntary
guidelines was circulated among all the
members of the Task Force for discus-
sion and comment, and was also the
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on Judicial Selection

March 14, 1994

subject of a meeting in Birmingham on
March 11th attended by nine members.
Written comments from four other
members were also received. With the
specific guideline recommendations,
there was included a detailed structure
and charge for a proposed monitoring
committee to oversee the matter of
conformity with the guidelines, and a
report of investigation into the feasibil-
ity of compiling and circulating data
concerning $100 and more contribu-
tions to successful candidates,

The Chairman has not found it prac-
tical or deemed it fair for the Task
Force to act by formal votes on most
matters presented for consideration,
Information and recommendations are
widely circulated in advance of meet-
ings. Those who are unable to attend
meetings are invited to submit written
or verbal comments in advance. 1 do
not recall a majority of the 28 member
body being actually in attendance since
the first meeting or two. The member-
ship is composed of lawyers of diverse
views on many topics within the
purview of the Task Force. The Chair-
man has determined it to be more
appropriate for the Task Force to act

and report by consensus. | am comfort-
able in representing that the contents
of the report which follows is a consen-
sus report, but not unanimous.

This supplemental report is based on
the background studies and more gen-
eral recommendations contained in the
23 page Special Report dated July,
1992. The reasons for the recommen-
dations are set forth in that document.
Nevertheless, the guidelines suggested
below are preceded by a “Preface”
intended to remind the readers that the
guidelines are not regarded as a
panacea - a solution to the problem,
They are an attempt within the scope of
authority available to the Board, to
curb some election practice abuses and
demonstrate to the Bench, the Bar and
the public that the State Bar recognizes
a serious problem and is taking such
steps as are within its powers to com-
bat the problem.

The Board is informed that a sub-
stantial majority of the members of the
Task Force share the view that the mat-
ter of excessive campaign contributions
from litigants, potential litigants and
their attorneys can only be effectively
eliminated by the adoption of a form of
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“merit selection™ combined with a fol-
lowing “retention election” format; and
are likewise convinced that a proper
and balanced composition of the nomi-
nating commissions and political pres-
sures on the administrations in office
would assure adequate appointment of
qualified minorities to judicial office.
The same members are also convinced
that such a process would assure selec-
tion of well qualified candidate because
of the screening which is an element of
the selection process. However, the
Task Force recognizes that such
changes would require legislative and
constitutional enactments, and would
also have to be found acceptable to the
Department of Justice. Changes of such
a fundamental nature would require
massive support throughout the state
and acceptance by the political leader-
ship in the state.

Meanwhile, it is the consensus of the
Task Force that the steps now recom-
mended will help to alleviate some of
the real and perceived problems in the
election process.

The following is recommended for
adoption by the Board:

ALABAMA STATE BArR BoarD
OF BAR COMMISSIONERS
Voluntary Guidelines For Can-
didates For Election To Judicial
Office And Establishment Of A

Campaign Monitoring
Committee

Preface

As a result of the widespread and
growing concern on the part of the
Bench, the Bar, and the general public
on the subject of election campaigns for
judicial office in Alabama and other
states, and the consequent erosion of
public confidence in the judicial sys-
tem, the Board of Commissioners, with
the assistance of a special task force
appointed for that purpose, has made a
comprehensive study of the problem.

In several judicial circuits the prob-
lem has been somewhat alleviated by
the establishment of a nominating com-
mission procedure for filling vacancies.
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Several years ago, on the basis of a
study and report by the task force, this
Board approved the concept of non par-
tisan election of circuit, district and
appellant court judges, but did not
receive sufficient support from the judi-
ciary or the legislature to accomplish
the introduction or passage of the nec-
essary legislation.

The same task force has also reported
that proposals for a "merit selection”
method for selection of judges by
means of a nominating committee
structure combined with gubernatorial
appointment followed by a retention
election system, however desirable in
the eyes of many people, would require
legislative and political support not
presently available,

The one area of greatest concern to
members of the Bar and the public is
the unseemly amounts of money con-
tributed by some special interest groups
and individuals, and some lawyers and
law firms, to candidates for judicial
office, and the acceptance of such large
sums by the candidates, While some
such large contributors may be doing
no more in their minds than supporting
a well qualified individual who has a
similar legal philosophy as the contrib-
utor, and are not seeking any special
favor in return, the public, and oppos-
ing litigants often see the matter in a
very different light.

The Board of Commissioners recog-
nizes that, because successiul candi-
dates to judicial office sit in judgment
on those who have supported and those
who have opposed their campaigns, the
appearance of impartiality is of equal
importance to the exercise of impartial-
ity, for the preservation of confidence in
the members of the judiciary.

Canon 7A and Canon 7B of the
Canons of Judicial Ethics (See Appendix
1) promulgated by the Supreme Court
of Alabama establish in broad state-
ments of principles, a mandatory frame-
work for the conduct of election cam-
paigns by candidates for judicial office.
These mandatory provisions have been
subject to such a wide diversity of inter-
pretation by candidates and their sup-
porters as to demonstrate an urgent
need for establishment of uniform stan-
dards in the interpretation and applica-
tion of the Canons to specific situations.

The Board has determined that it has
the authority and the duty to promul-
gate voluntary guidelines designed to
assist candidates for judicial office and
their supporters in conducting election
campaigns in a manner which will
restore more confidence in the integrity
and impartiality of the judiciary.

In adopting the policies set out below
the Board of Commissioners notes that
election campaigns for judicial offices
involve the political process, that candi-
dates have the right and duty to present
themselves to the public and solicit
votes, that the conduct of election cam-
paigns can be and is often very expen-
sive, and that an adequate opportunity
and procedure for solicitation of cam-
paign funds is a necessary ingredient of
the political process. The current prob-
lems stem from the excesses which
have developed in the course of various
election campaigns.

While recognizing that the ultimate
authority for the promulgation, inter-
pretation and enforcement of the
Canons of Judicial Ethics is vested in
the Supreme Court, the Board of Com-
missioners hereby adopts the Voluntary
Guidelines which follow, and establish-
es a Judicial Campaign Monitoring
Committee for the purpose of assisting
candidates in the interpretation of and
compliance with the Voluntary Guide-
lines:

Voluntary Guidelines For
Candidates For Judicial Offices

1. Use of Political Campaign Commit-
fees. Candidates for judicial office
should not personally, or through
members of the candidate's immedi-
ate family, solicit or accept campaign
contributions. All solicitations,
acceptance and disbursement of the
candidate's campaign contributions
should be handled by a single politi-
cal campaign committee appointed
by the candidate, which does not
include the candidate or any mem-
ber of the candidate's immediate
family. This guideline shall not apply
to a candidate who reasonably
expects that contributions to the
candidate's campaign for a specific
primary or runoff or general election
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from sources other than the candi-
date himself or members of the can-
didate’'s immediate family will not

exceed £5,000.

. Time Limits. Contributions to or for
a candidate's campaign should be
neither solicited nor accepted more
than twelve (12) months before the
date of the primary election preced-
ing the general election, if he or she
intends to be a candidate in the pri-
mary election, and if not, before the
qualifying deadline for participation
in the general election; and not more
than three (3) months after the date
of the general election.

. Contributions From Litigants. Can-
didates, and their political campaign
committees, should neither solicit
nor accept campaign contribution
from recent litigants, or their coun-
sel, or persons involved in litigations
currently before them, in excess of
one-half (1/2) of the maximums in
Item 4.A.

. Monetary Limits, The following lim-
its should be observed in the solicita-
tion and in the acceptance of cam-
paign contributions by candidates
and their political campaign com-
mittees with respect to each primary
election, each primary runoff elec-
tion, and each general election, in
order to avoid the appearance or
impression that the contributor may
seek or expect special advantages or
favors from the candidate; exclusive
of contributions by the candidate
and members of the candidate’s
immediate family:

A. See Graph A,

B. Contributions In Kind. The rea-
sonable value of in kind contribu-
tions shall be deemed to be the
equivalent of cash contributions
in applying the limits set forth in
A, above,

C. Indirect Contributions. Solicita-
tion or acceptance of campaign
contributions designed or having
the effect of violating these guide-
lines will be deemed to constitute
violation of these guidelines.
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D. Relationship fo Total Contribu-
tions. Candidates and their politi-
cal campaign committees should
be mindful that the relationship of
contributions from any one source
may be so large in proportion to
the total of all contributions as to
allow an impression that special
advantages or favors may be
sought or expected, and should
govern solicitation and acceptance
of contributions accordingly.

A. Monetary Limits

Supreme
Cash Contributions Court

1. From any individual

(not included in #2) $750

2. From any law firm
or its members

3. From any PAC or
other organization

$4,000

$5,000

== == S e e = =]
5. Reporting of Contfributions. In addi-

tion to the campaign contributions
reporting reguirements imposed by
law, every candidate for judicial
office should mail or deliver to the
Campaign Monitoring Committee a
copy of each report filed in compli-
ance with the provisions of the Fair
Campaign Practices Act, and such
further reports (if any) as the Cam-
paign Monitoring Committee may
reasonably request.

Circuit/

Courts of District
Appeal Courts
$500 $500

$2,500 $2,500

$3,000 $3,000

E. Uncontested Elections. In the
case of uncontested elections, or
when it becomes clear that the
candidate will be without opposi-
tion, no campaign contributions
should be accepted.

F. Statutory Limitations. No cam-
paign contributions should be
accepted in excess of or in viola-
tion of statutory prohibitions or
limits.

G. Personal Use of Contributed
Funds. As mandated by Canon 7
B.1.(d) a candidate including an
incumbent judge should not use
or permit the use of campaign
contributions for the private ben-
efit of himself. As the contribu-
tions when made are intended for
use in election campaigns, this
prohibition should continue to
apply after retirement from
office.

6. Candidate Conduct and Advertising.

Consistent with maintenance of the
dignity ascribed to judicial office
which is necessary to continued
public respect for the judiciary, can-
didates for judicial office should
scrupulously avoid personal and
demeaning attacks on their oppo-
nents not directly reflecting on the
judicial qualities of opponents in all
public utterances and advertise-
ments and campaign literature and
scrupulously avoid attacks of a dis-
criminatory nature on the basis of
race, ethnic background, religion or
gender, Criticism of the opponents’
character, record, judicial philoso-
phy and other characteristics bear-
ing upon the judicial office should
be couched in terms which do not
reflect adversely upon the judicial
office itself. To conduct himsell or
hersell otherwise reflects adversely
on the candidate's own qualifica-
tions for judicial office.
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Alabama State Bar Judicial
Campaign Monitoring
Committee

The Board of Commissioners hereby
authorizes the establishment of the
Alabama State Bar Judicial Campaign
Monitoring Committee (the “Monitor-
ing Committee”) as follows, and directs
the President to implement the provi-
sions hereof as promptly as possible:

1. The Monitoring Committee shall be
composed of a total of seventeen (17)
persons, including a chairperson, a
vice-chair, and fifteen (15) members,
all of whom shall be appointed by the
President of the State Bar with the
approval of the Board of Commis-
sioners. The chair and vice-chair
shall be appointed at large. The other
members shall be appointed in three
sets of five each, consisting of two
lawvers, two sitting or retired judges,
and one lay person. Each set of five
shall be drawn from the area of a
designated number of judicial cir-
cuits with the state divided into
three areas each comprising the

same approximate number of judicial
positions, except that the area
including Montgomery County shall
include the appellate judge positions
in its number. Appointments shall be
for four-year terms, Initially, one
lawyer and one judge in each set of
five (herein sometimes referred to as
“panels”) shall be appointed for a
two-year term, and all others for
four-year terms; thereafter, all shall
be appointed for four-year terms. As
determined by its bylaws the Com-
mittee may sit and act as a whole or
delegate functions and authority to
the three panels. However, the basic
monitoring functions and transmit-
tal and consideration of and deci-
sions on complaints shall normally
be the function of the individual pan-
els within their respective jurisdic-
tions.

. The Monitoring Committee shall

adopt its own by-laws and rules of
procedure, consistent with this con-
stitutional document, the applicable
Canons of Judicial Ethics, and such
mandates as the Board of Commis-

reassigned auditors.

at your disposal.

A UNIQUE CPA FIrRM
FOR LITIGATORS

= Exclusively devoted to litigation and insurance
accounting matters since 1969,

« Staff is 1o00% trained forensic accountants, not

+ Experience makes for fast, flexible and cost-
effective service for litigators.

» Resources of our international network of 10 offices

For more information,
please call Mark Gallagher or Les Hankes
at 404-053-0040 or fax 404-953-0270

CAMPOS & STRATIS
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sioners may promulgate from time
to time.

. The Monitoring Committee shall

consider only matters which have
arisen since the formation of the
Committee.

. The Monitoring Committee shall con-

sider only matters (i) referred to it by
a candidate, in writing, or (ii) deter-
mined by a majority of the entire
committee or of any of its panels to
require consideration whether or not
it has been referred by a candidate.

. The Monitoring Committee shall

consider only those matters (i) aris-
ing from actions of the candidates
themselves, or (ii) of persons working
in a candidate's campaign, whether
or not authorized by the candidate.

. Prior to a hearing, matters concern-

ing a complaint and investigation of
the complaint shall be treated as con-
fidential, except that the candidate
who is the subject of the complaint
shall be promptly informed thereof.

. The general charge of the Monitoring

Committee shall be as follows:

{a) To monitor compliance by candi-
dates with the Canons of Judicial
Ethics and the Voluntary Guide-
lines promulgated by the Board of
Commissioners.

{b)To broadly disseminate informa-
tion concerning the Canons and
Voluntary Guidelines to candi-
dates, members of the Bar, the
media and the general public.

(c) To utilize such means as it deems
appropriate, consistent with a
proper regard for the dignity of
judicial office, either by means of
private communications or public
disclosure, or both, to seek in a
fair and impartial, non-political
manner, compliance with the Vol-
untary Guidelines; and to report
to the appropriate authorities
deemed violations of the Canons.
During campaigns it should seek
to act with sufficient promptness
to be effective in promoting com-
pliance with the guidelines.
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(d)To develop and make available to
local bar associations, for local
elections and the State Bar for
statewide elections, a recommend-
ed, standardized format for the
content of and means for circulat-
ing and publicizing the results of a
bar poll for evaluating candidates
for judicial office. The guidelines
proposed by the American Bar
Association Special Committee on
Evaluation of Judicial Perfor-
mance containing eight (8) specif-
ic criteria applicable to sitting
judges, and similar ones for candi-
dates, are recommended to the
Monitoring Committee for its con-
sideration.

(e)Within four months after each
general election, assemble a list of
campaign contributions with the
identity of the contributors in
excess of $100 to each successful
candidate, and make such lists
readily available upon request at a
nominal charge. Successive con-
tributions which together aggre-
gate more than $100 should be
included.

() Develop and make available to all
candidates a recommended format
for an information brochure
which candidates may use to
inform the voting public concern-
ing the candidate’s qualifications,
listing the categories of informa-
tion which would be of interest to
voters and which will facilitate a
comparison of the candidate's
qualifications with those of the
opponents. Encourage the use of
such a format by the candidates in
the interest of combatting the
problem of voter ignorance con-

crning candidates for judicial
office.

{(g)Respond to inquiries from candi-
dates concerning the interpreta-
tion of the Voluntary Guidelines
in specific factual situations.

{h Report to the Board of Commis-
sioners annually concerning the
state of compliance with the Vol-
untary Guidelines, this charge,
and any recommended changes.

THE ALABAMA LAWYER

Feasibility of Compiling
a List of $100 Contributors
to Successful Candidates

The Task Force has determined that
at several stages during the election
cycle all judicial candidates or their
political committees must report contri-
butions of more than $100 to the Secre-
tary of State or with the probate judge of
the local county under Sections 17-22A-
8 and 9 of the Fair Campaign Practices
Act. It should be a simple and inexpen-
sive matter for them to send copies to
the appropriate panel of the Campaign
Monitoring Committee. This will enable
the Committee to compare contribu-
tions with the voluntary guidelines.
Also, after the election it can use the
information to prepare and circulate the
lists applicable to successful candidates
to interested persons. The Committee
may need the assistance of the State Bar
staff with respect to some reproduction
and mailing functions.

Respectfully submitted,

ROBERT P. DENNISTON, CHAIRMAN
TASK FORCE ON
JUDICIAL SELECTION

AprpENDIX |

To ALABAMA STATE BAR
Boarp oF Bar COMMISSIONERS
VoLUNTARY GUIDELINES

Canon T A (1) of the Canons of Judi-
cial Ethics reads as follows:

A. Political Conduct in General.

(1)A judge or a candidate for elec-
tion to a judicial office should
endeavor at all times to refra.
from political activities inappro-
priate to the judicial office that he
holds or seeks. It is desirable that
a judge or a candidate for election
to judicial office endeavor not to
be involved in the internal work-
ings of political organizations,
engage in campaign activities in
connection with a political candi-
date other than candidates for
judicial offices and not be
involved in political fund solicita-
tions other than for himself,
However, so long as judges are

subject to nomination and elec-
tion as candidates of a political
party, it is realized that a judge or
a candidate for election to a judi-
cial office cannot divorce himself
completely from political organi-
zations and campaign activities
which, indirectly or directly, may
be involved in his election or re-
election. Nevertheless, should a
judge or a candidate for a judicial
position be directly or indirectly
involved in the internal workings
or campaign activities of a politi-
cal organization, it is imperative
that he conduct himself in a man-
ner at all times to prevent any
political considerations, entangle-
ments or influences from ever
becoming involved in or from
ever appearing to be involved in
any judicial decision or in the
judicial process.

Canon 7 B of the Canons of Judicial
Ethics reads as follows:

B. Campaign Conduct.

(1) A candidate, including an incum-
bent judge, for a judicial office
that is filled either by public elec-
tion between competing candi-
dates or on the basis of a merit
system election:

{a)Should maintain the dignity
appropriate to judicial office.

(b)Should prohibit public officials
or emplovees subject to his
direction or control from
doing for him what he is pro-
hibited from doing under this
Canon.

(c)Should not make pledges or
promises of conduct in office
other than the faithful and
impartial performances of the
duties of the office; should not
announce in advance his conclu-
sions of law on pending litiga-
tion; and should not misrepre-
sent his identity, qualifications,
present position or other fact.

(d)Should not use or permit the
use of campaign contributions
for the private benefit of him-
self, [ ]
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EXECUTIVE DIRECTOR’S REPORT

It’s Serious Business—The Bar Exam

everal recent incidents relating to our bar admis-

sions process have generated these thoughts about

the process—particularly the Character & Fitness

procedures and the examination itself—and the
fact that those of us directly involved take our responsibilities
quite seriously. These processes are not matters in which
jokes, unsigned communications, anonymous phone calls and
inappropriate remarks are viewed with callous indifference.

Recently, we have seen the Character &

of requesting a continuation or a later setting worked around
their schedule, while others have initially appeared almost
callous in the first few minutes of a panel hearing. The chair
of the Character & Fitness panel quickly demonstrates to such
applicants the seriousness of the business at hand.

My favorite last-minute incidents are the notes slipped
under the door advising me that certain applicants or study
groups have a copy of the exam. If not for the fact that [ had

personally accounted for and still had the

Fitness process used as a venue for airing
or attempting to reopen domestic travails
involving a particular applicant. Usually
the adverse comments or belated discov-
ery efforts occur shortly before the sched-
uled examination. Because of the confi-
dential nature of the Character & Fitness
investigation, we resist all efforts to
examine the contents of an applicant’s
file.

Likewise, the “last-minute” unsigned
letter advising the Character & Fitness
Committee it should look into some pur-
ported character defect of an applicant,
while fully investigated to the extent of
information available, generates a certain
level of anxiety that is already above nor-
mal for an applicant. This is, too often,

Reginald T. Hamner

particular exam under personal security, 1
would have been concerned.

Thoughtless and misunderstood com-
ments during review courses have created
problems. Applicant friendships and
employment relationships with examiners
should be carefully considered by appli-
cants and others before comments are
uttered which could be misconstrued.

Lawyers and judges, too frequently,
comment to our examiners about their
special interest in an upcoming appli-
cant’s success on an exam. Such com-
ments, while hopefully intended to be
“just conversation,” can be misconstrued,
or worse, overheard by others who may
already view the process with some
degree of suspicion, Examiners are

the ultimate motivation of the informant.

In order to minimize the stress on an
applicant, we make every effort to investigate all alleged “last-
minute” information without contacting the applicant until it
becomes absolutely necessary. No applicant, however, would
ever be denied an opportunity to respond to any such infor-
mation that is developed at the last minute where the facts
could result in a deferral or a denial of their right to take the
upcoming examination,

Unfortunately, some of the last communications are gener-
ated by fellow applicants. One particularly troublesome inci-
dent involved communications that were generated by stu-
dents who had disagreed with the handling of an applicant’s
problems by the school administration early in the applicant’s
law student career.

Some applicants summoned before a Character & Fitness
panel obviously have been misinformed about the gravity of
the need for their appearance. Several have thought nothing
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required to report all such contacts.
Theirs is a thankless, but most important,
responsibility, They need to be able to fulfill their duties with-
out the added burden of such unsolicited comments.

The anonymity of the applicant and integrity of the process
are essential to meeting the public responsibility placed upon
the board of bar examiners. If a reason does exist to challenge
an applicant, fairness to one and all dictates the necessity to
have such evidence at an early stage in the process where
such evidence is known to exist. Personalized commentary
about examinees and directed to an examiner is to be discour-
aged. A defined review process is in place to be used after the
bar results are known. An examiner should not be contacted
to explain his or her scoring of an examination except within
the already approved review process procedures,

We view our responsibilities quite seriously, and we encour-
age your help by being sensitive to the need for absolute
integrity in the admissions process. |
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Health

Major Medical. Provides personalized comprehensive coverage to Lawyers, employees, and
eligible family members. The Southern Professional Trust is totally underwritten by Continental
Casualty Company, a CNA Insurance Company.

€

Family Term Life. Provides benefits for Lawyers, spouses, children and employees. Coverage
through Northwestern National Life Insurance Company.

Security

Disability Income. Features “Your Own Specialty” definition of disability with renewal guarantee
and benefits available up to 75% of your income for most insureds. Coverage through
Commercial Life, a subsidiary of UNUM.

Peace Of Mind

Business Overhead Expense Insurance, A financial aid to keep your office running if you become
disabled. Coverage through Commercial Life, a subsidiary of UNUM.

All from ISI

If you're a Lawyer practicing in the State of Alabama, Insurance Specialists, Inc. offers the finest
insurance coverage anywhere. We're here to help with all your insurance needs.

ISI 33 Lenox Pointe NE

[ Atlanta, GA 30324-3172

EST. 1959 404-814-0232
800-241-7753

INSURANCE SPECIALISTS, INC.  Fax: s04-812.072
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LEGISLATIVE WRAP-UP

By ROBERT L. McCURLEY, JR.

Alter three months the Legislature
adjourned without passing the much-
published education reform bills. Legisla-
tors introduced over 1,600 bills with one
legislative day remaining. At printing
deadline, the following bills were passed,

Criminal Law

H-7 (Act 94-581) Hate Crimes—A per-
son found guilty of a crime motivated by
the victim's race, color, religion, national
origin, ethnic background, or disability
shall receive enhanced punishment.

H-105 (Act 94-580) Open House
Party—An adult having control of a resi-
dence, in attendance where an open
house party is held, and who allows per-
sons under 21 years of age to drink alco-
holic beverages or use a controlled sub-
stance is guilty of a Class B Misdemeanor.

H-688 (Act 94-349) Basic Rights for
Crime Victims—This Act proposes a con-
stitutional amendment that would
require that crime victims be informed
and heard in all crucial stages of criminal
proceedings.

5-9 (Act 94-321) Interference with
Hunters—Anyone who attempts to pre-
vent, obstruct or interfere with a person
legally hunting is guilty of a Class C Mis-
demeanor.

S-85 (Act 94-590) DUI Fourth
Offense—A person who is convicted of a
fourth DUI in a five-year period is guilty
of a Class C Felony and receives a fine
between $2,000 and $5,000,

5-280 (Act 94-652) Boating Safety—
Anyone operating a boat while under the
influence of alcohol will be punished the
same as a DUI driver on the highway.
Also, all boat operators must be at least 14
vears old and, by 1999, all boat drivers
must have a license,

H-433 (Act 94-481) Youthful Offend-
er—Any person who has attained 16 vears
of age and commits a capital offense, a
Class A Felony, commits any felony with a
deadly weapon, causes death or physical
injury, commits a felony against certain
court or law enforcement officials or traf-
fics in drugs will be tried as an adult. Any
subsequent offenses will cause the youth
to be tried as an adult.
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Business

H-30 (Act 94-245) Revised Business
Corporation Act—This Act is effective
January 1, 1995. Drafted by a committee
of the Alabama Law Institute, the act
closely follows the Model Business Corpo-
ration Act. The format of the act is greatly
changed by breaking various provisions
into separate articles arranged by topic.
For example, the present Article 2 has 62
sections that encompass corporate pow-

grs, corporate names, registered office
and agent requirements, issuance of
shares and dividends, shareholders, offi-
cers and directors, and inspection of
books and records, each of which now is
the subject of a separate article. For a fur-
ther discussion of the Act see Alabama
Lawyer, May 1993,

5-121 (Act 94-573) Church Trustee—
This amends Section 10-4-20 to delete the
maximum number of trustees a church
may elect.

5-203 (Act 94-104) Automatic Teller
Machines—This amends Section 5-5A-30
to permit a bank to charge a transaction
fee to its customers who use an automat-
ed teller machine.

5-419 (Act 94-115) Consumer Credit
Transactions—This amends Section 5-
19-6 to not require disclosures under the
Mini-Code other than those required by
the Superintendent of Banks, the borrow-
er's right to cancel a real estate loan by
the third business day, creditor-required
insurance, and certain other fees on real

estate loans in §5-19-4(g).

H-443 (Act 94-588) Foreign Corpora-
tions—This amends Section 10-2A-221 to
allow any foreign corporations to act as
fiduciaries in Alabama without gualifying
to do business in Alabama, provided the
foreign corporation's home state grants
authority of Alabama corporations to
serve in the same capacity in the foreign
state.

Property

5-119 (Act 94-117) Real Estate
Appraisers—This amends Chapter 27A of
Title 34 of the Alabama Real Estate
Appraisers Act concerning the qualifica-
tions of appraisers and their continuing
education programs,

5-299 (Act 94-487) Damage to Under-
ground Facilities—No person shall exca-
vate a street, highway or easement with-
out notifying the “One-call Notification
System”. Failure to give notice of excava-
tion or causing damage to a utility line
can result in a civil penalty payable to the
state general fund.

H-477 (Act 94-582) Closing Hazardous
Highways—This amends Section 37-2-84
to allow the Alabama Department of
Transportation to close any city or county
street that crosses a railroad when the
Department determines the crossing is
dangerous and safety outweighs the
inconvenience of re-routing traffic.

Divorce

5-388 (Act 94-575) DHR Divorce
Investigation Fees—Section 30-3-7 is
repealed which authorized the Depart-
ment of Human Resources to charge a fee
between $20 and $35 for investigative ser-
vices in divorce cases.

H-387 (Act 94-589) Termination of
Income Withholding Orders—This
amends Section 30-3-62 to terminate a
withholding order without a hearing
upon the sworn affidavit of the obligator
that the children have all reached majori-
ty and there is no arrearage of child sup-
port or spousal support. The obligee may
still request a hearing within 20 days after
notice.

H-516 (Act 94-213) Past Due Child
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BAR BRIEFS

Billy Max Paul, left, is swom in as the
new SBA Regional Administrator in
the Southeast. Wiley Messick, right,
served as acting regional administra-
tor.

s The U.S. Small Business Administra-
tion announces the recent appointment
of Billy Max Paul as the chief adminis-
trator for the agency's eight-state south-
eastern region. The region, based in
Atlanta, has more than 430 permanent
employees in 13 field offices and an SBA
loan portfolio of over £3.6 billion.

A native of Grove Hill, Alabama, Paul

is a 1970 graduate of the University of
Montevallo and a 1974 graduate of the
Birmingham School of Law. He served
as district judge for the First Judicial
Circuit from 1976-79, worked as a polit-
ical consultant for several national
Democratic candidates, and was Ken-
tucky's associate superintendent of edu-
cation from 1985-87. He also served in
the U.S. Department of the Interior in
the Carter Administration and has been
recognized in Alabama for his efforts to
protect wildlife in the state.

Wiley Messick, also a member of the
Alabama State Bar, served as acting
regional administrator prior to Paul's
appointment. Messick, a native of Pike
County, Alabama, graduated from the
University of Alabama School of Law in
1953. He practiced law in Abbeville,
Alabama and with the legal department
for SONAT, served as executive secretary
and administrative assistant to U.S. Sen-
ator John Sparkman, and, since 1967,
has held several positions with the SBA.

» Mahala Ashley Dickerson, a 1948

admittee to the
Alabama State
Bar, recently re-
ceived an hon-
orary Doctor of
Laws degree from
the University of
Alaska Anchorage.
Dickerson, of An-
chorage, is Alas-
ka's first female
and black attorney, and was admitted to
practice there in 1959, She has been active
in the American and Alaska civil rights
movernent and was the first black president
of the National Association of Women
Lawyers,

Dickerson, a Montgomery native, grad-
uated, cum laude, from Fisk University
where she was inducted into Phi Beta
Kappa. She was admitted to the Alabama
State Bar in 1948, and practiced here
until 1951, when she moved to Indi-
anapolis, Indiana. She was the second
black female to be admitted in Indiana
and practiced there for eight vears, prior
to moving to Alaska. [ |

o Y
Dickerson

LEGISLATIVE WRraAP-Up

Continued

Support—This authorizes a parent,
guardian or the Department of Human
Resources to bring a civil action against a
non-supporting parent to establish an
order of retroactive support for a minor
child. The non-supporting parent must
be under a court order to support the
child and the action must be brought
before the child reaches majority.

H-618 (Act 94-579) Alabama Family

Robert L.
McCurley, Jr.
Robert L McCurlay. Jr
I& the directar of the
Alabama Law Institute
al the University of
Alabama. Ha received
his undargraduate and
law degrees from the
University.
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Trust Corporation—This establishes a
nonprofit charitable trust to permit con-
tributions by family members and others
for the benefit of a person with a mental
or physical impairment. This allows the
establishment of a charitable trust in
which the trustees serve without com-
pensation. This will provide a trust where
there are not enough funds to warrant a
corporate fiduciary.

Tort Liability

H-341 (Act 94-138) Architects, Engi-
neers and Contractors—A suit against an
architect, engineer or contractor for
faulty design...or defect that results
in damage to property, injury or death to
a person must be commenced with-
in two years. Further, a rule of repose
bars any cause of action 13 years after
substantial completion of any construc-
tion of an improvement on real property.
And, any express warranty is enforceable
for the period of time specified in writing
but must be com-menced within two

vears after the cause of action arises,

5-313 (Act 94-244) Supervision of
State Employees—a state emplovee who
reports a violation of law, regulation or
rule may not be fired, demoted, trans-
ferred or discriminated against for mak-
ing the report. This Act creates a cause
action against the supervisor but not the
State of Alabama.

5-332 (Act 94-576) Personal Insurance
Contracts—This amends Section 27-14-3
to give a corporation an insurable inter-
est in the life or health of its directors,
officers or employees, Further, it permits
a corporation by contract with a share-
holder to insure a shareholder for the
purpose of re-acquiring the shareholder's
stock. It also allows a charity to own a life
insurance policy on the life of any indi-
vidual who consents to the charity being
the owner.

For further information, contact Bob
McCurley, Alabama Law Institute, P.O,
Box 1425, Tuscaloosa, Alabama 35486, or
call (205) 348-7411, =]
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GREENE
| COUNTY

BUILDING ALABAMA'S
\ COURTHOUSES

The following continues a history
of Alabama’s county courthouses—
their origins and some of the people
who contributed to their growth.
The Alabama Lawyer plans to run
one county’s story in each issue of
the magazine. If you have any pho-
tographs of early or present court-
houses, please forward them to:
Samuel A. Rumore, Jr., Miglionico &
Rumore, 1230 Broun Marx Tower,
Birmingham, Alabama 35203,

Greene County

he territory of present-day
Greene County was part of
the Choctaw Indian lands

ceded to the United States
government by a treaty dated October
24, 1816. In this treaty the Choctaws
gave up all of their tribal lands east of
the Tombigbee River, making it legal
for settlers to enter the region.

In late 1816, Caleb Russell became
one of the first settlers in the area.
Other pioneers arrived in 1817 and
established a community nearby, called
Russell Settlement or Russellville in
honor of the Russell family. Soon there-
after, another community called Troy
or New Troy was established. It was
named to commemorate ancient Troy
in Asia Minor. Subsequently, these
communities merged and became pres-
ent-day Greensboro,

Alabama was made a U.S. territory in
1817. On February 7, 1818, the Alabama
Territorial Legislature created Marengo
and Tuscaloosa counties. Then, on
December 13, 1819, the day before
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GREENE COUNTY COURTHOUSE
By SAMUEL A. RUMORE, JR.

Alabama achieved statehood, the Legis-
lature created Greene County out of
parts of Marengo and Tuscaloosa coun-
ties. The original Greene County
boundaries included most of the land in
today's Greene and Hale counties. The
original county was divided in two by
the Black Warrior River.

Greene County was named for Revo-
lutionary War General Nathaniel
Greene. The City of Greenshoro in Hale
County, originally a part of Greene
County, was also named for him. Many
historians consider Greene, after Wash-
ington, to be America's greatest mili-
tary leader of the Revolution,

Greene was born in Warwick, Rhode
Island in 1742. His family members
were Quakers, but because the Quaker
Church is opposed to warfare, Greene's
interest in military affairs resulted in
his expulsion from that church,

Greene served in the Rhode Island
colonial Legislature, When war broke
out with England, Greene organized a
militia company and soon became a

Brigadier General in the Continental
Army. He took part in the siege of
Boston and, in 1776, commanded the
army of occupation there with the rank
of major general. He fought at Prinice-
ton, Trenton, Germantown, Brandy-
wine, and Monmouth. He also served
with Washington at Valley Forge.

In December 1780, Greene took com-
mand of the Continental Army in the
South, He led the colonial forces at the
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Sketch of first Greens County Courthouse (1838), Eutaw. V. Gayle Snedecor,
map of Greene County, 1856. (Roy A. Swayze Collection.)

battles of Guilford Courthouse and
Eutaw Springs. By war's end, he had
pushed the British back into Charleston
and Savannah.

In gratitude for services during the
war, Georgia gave Greene a plantation
estate. He died at Savannah in 1786. As
a final tribute, the State of Rhode Island
placed his statue in Statuary Hall at the
Capitol in Washington in 1870.

The first county seat of Greene Coun-
ty, selected by the Alabama Legislature,
was the town of Erie on the east bank of
the Warrior River. The site of Erie is
approximately four miles southwest of

THE ALABAMA LAWYER

Sawyerville and 13 miles west of
Greensboro in present-day Hale County.
The name Erie is another designation
for Eire or Ireland, which was most
likely the original home of some of the
county’s early residents.

The earliest county records reveal
that the first Orphan’s and County
Court convened in Greene County al
Erie in July 1820, The first order of
business at this session was the pay-
ment of $25 to Thomas Steward for a
house to be used as a courthouse. The
next action was to pay James Monette
$110 for furnishings in the structure.
Newspapers published in Erie during
the period make many references to
what was probably a more substantial
courthouse built some time prior to
1830 on a courthouse square. Unfortu-
nately, no pictures survive of any such
courthouse at Erie.

In 1838, the citizens of Greene Coun-
ty decided to relocate their county seat
for several reasons. Erie was located on
the Warrior River and had good water
transportation, but the roads leading to
and from the town were almost impass-
able during the rainy season. There was

also a shortage of good drinking water.
The final blow came in 1838, when a
yellow fever epidemic took a large num-
ber of lives.

After losing the courthouse, Erie
began to decline. Most residents moved
to the new county seat town of Eutaw,
or the older and larger Greensboro. In
1855, the Greene County Directory
states that only one homestead
remained at Erie, together with the
ruins of the courthouse, the jail and a
few dilapidated tenements. Today noth-
ing remains of Erie but a few broken
pieces of brick or stone where buildings
once stood and a handful of graves in
the cemetery.

The first election to change the
courthouse site took place on August
21, 1838 when the citizens of Greene
County chose to move their courthouse
by a vote of 985 to 893. Then, at a sec-
ond election on the second Monday of
October 1838, they chose the present
location, which, at the time, was the
farmland of an early settler, Asa White.

White had acquired land in Greene
County as early as 1824, He continued
to purchase acreage and by 1838 his
holdings exceeded 1,000 acres. His land
was located approximately one mile
southeast of an early settlement called
Mesopotamia, founded in 1818,

Mesopotamia means “high place
between two rivers.” The name referred
to the ancient name of the Tigris-
Euphrates River Valley. Since this area
in Greene County was on a plateau
located between the Tombigbee and
Warrior rivers, Mesopotamia was aptly
named. It does not survive today, other
than as a thoroughfare, Mesopotamia
Street, within the town of Eutaw.

In October and November 1838, Asa
White, “in consideration that the voters
of Greene County...have selected a site
as the permanent seat of justice for said
county on the lands of the said Asa
White,” conveyed to the county a 20-
acre square in the middle of his hold-
ings. The land was to be used for a
courthouse, other civic buildings, and
the commercial district for the new
town. In December 1838, Robert G.
Quarles surveyed and laid out the pro-
posed town. Two sets of parallel streets,
one running east and west, and one
running north and south, created a grid
of nine blocks., The center block was
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designated for the courthouse square.
The streets were laid out according to
the points of a compass without regard
to an existing road from Mesopotamia
to the Warrior River.

The nine square blocks were divided
into 74 lots. An auction to sell the lots
took place on December 13, 1818,
Prices for them ranged from $100 to
$500 and the funds raised from their
sale were used by Greene County to pay
for its new public buildings.

Meanwhile, Asa White enjoyed a
windfall as his remaining properties
escalated in value. By 1841, he had sur-
veyed and sold 29 lots. By 1860, he had
sold almost 60 more. His sale prices
ranged from $50 to $2,595.

The newly created town now required
a name. In naming their county seat
Eutaw, the people of Greene County
chose to again honor General Nathaniel
Greene. General Greene's greatest vic-
tories had been in the Carolinas and
more voters in Greene County had been
born in South Carolina than in any
other state. Therefore, the choice of
Eutaw to commemorate Greene's defeat
of the British at Eutaw Springs, South

Carolina in 1781 was a natural.

The first courthouse in Eutaw was
built by John V. Crossland of Greens-
boro. The contract price was $26,000
and Crossland received an initial down
payment of $4,333 for the project on
June 21, 1839. The building he con-
structed was 45 by 68 feet in dimen-
sions with an extension on the west side
containing stairs to a second story. It
was built in the Greek Revival style. The
first floor consisted of four offices with
intersecting 12-foot wide hallways.
There were four entrances. The second
floor consisted of a large courtroom and
a small judge's chamber on the east
side.

Greene County held a prominent
place in Alabama during the 1850s. It
was a center of wealth, agricultural
activity and population. The newly
established Southern University was
chartered in Greensboro in 1856. The
census of 1850 showed that the popula-
tion of Greene County exceeded Mobile,
Montgomery, Madison and even Jeffer-
son county. Then, the Civil War came,
followed by significant changes for
Greene County,

In 1867, after the war, the Legislature
divided the county along the Warrior
River. The eastern side, which was the
larger section with the greater popula-
tion, became Hale County. The town of
Greensboro was made its county seat.
The smaller section on the western side
of the river remained Greene County.
The population, which numbered
30,859 in 1860, was reduced to 18,399
in 1870, a dramatic change in popula-
tion and tax base.

Then, in 1868, the courthouse that
had served the county for almost 30
years burned. It is an accepted opinion
among local historians that this court-
house was the victim of arson. During
the Reconstruction Period, certain citi-
zens apparently set fire to their court-
house to destroy indictments against
local leaders brought by the despised
carpetbaggers.

Since the county did not have the
money to build a totally new court-
house, the structure was rebuilt with
the exact same design using the walls
and foundations that survived the fire.
The county chose George M. Figh as
builder and entered into a contract with

X
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him on July 18, 1868 for $14,660. Figh
received $2,500 upon signing the con-
tract with equal installments for the
balance at three, six and 12 months, He
had one year to complete the building,

The rebuilt courthouse was taller
than its predecessor. A tin roof with
wide eaves supported by brackets, an
Italianate feature, was added to the
Greek Revival structure. The brick
walls, which remained 18 inches thick,
were plastered over with stucco. The
building had four wrought iron bal-
conies, one over each entrance, and
double-swung green shutters beside all
windows. Al different times, it has been
painted gray, soft pink and white,

Over the years, various out-buildings
have been constructed for public use on
the Greene County square. In 1842, a
structure identified as the sheriff's
office on an early map, and later desig-

Samuel A.
Rumore, Jr.
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Darmaé and iha
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nated the grand jury building, was con-
structed on the northeast corner. The
probate office was built in 1856 on the
northwest corner. A library building
built in 1931 sits on the southeast cor-
ner.

On October 14, 1970, the historic
Greene County Courthouse, at that
time just over 100 years old, was nomi-
nated to be included on the National
Register of Historic Places. The struc-
ture, described as solidly built and in
good condition, was officially added to
the National Register on March 24,
1971, Even so, discussions soon began
for a proposed new courthouse. The
funding source would come from a new
industry in Greene County—legalized
gambling.

The Greenetrack greyhound park
opened in 1977. The legislation legaliz-
ing greyhound racing in Greene County
required the Greene County Racing
Commission to pay 4 percent of the
total amount wagered to local govern-
ments and agencies. One of the projects
for which this money was earmarked
was a new Greene County Courthouse.

The architectural firm for the new
courthouse was David Jones, Jr. and
Associates, Inc. of Birmingham. The
contractor was Campbell and Associ-
ates, Inc. of Tuscaloosa,

According to David Jones, his involve-
ment with the new courthouse began in
the early 1980s with an independent
study project he used as part of his Mas-

ter's degree program at Tuskegee Uni-
versity. His study included question-
naires and initial needs assessment.
Further planning and feasibility studies
took several more years. Finally, in the
fall of 1991, design work began, in the
summer of 1992 bids were let, and in
the fall of 1993 the courthouse was
completed.

The new Greene County Courthouse
is named for William McKinley Branch,
the county’s first black probate judge.
The building contains approximately
15,000 square feet and cost approxi-
mately $1.2 million.

Jones describes the building as post-
modern government architecture that
serves the county as a courthouse and
administration facility. The structure is
one-story with a gable-roofed entrance-
way that creates a plaza effect. Steps
have been eliminated and the court-
house is completely handicapped acces-
sible. The building materials were brick
and pre-cast concrete. Jones states that
the building was designed both to be
sympathetic to the past and to provide a
new legacy for future Greene County
residents, The new courthouse faces the
old court square diagonally, and was
built on the block northeast of the old
courthouse,

Anticipated uses for the old Greene
County Courthouse include conversion
to a museum or some other similar
public building. However, funds are
presently unavailable, and as a mini-
mum the old courthouse will need an
elevator and other improvements for
the handicapped. Preservationists hope
that the historic court square with its
courthouse and out-buildings will be
restored to serve Greene County into
the next century, [ ]

Sources: Eutaw, The Builders and
Architecture of an Ante-bellum South-
ern Town, Clay Lancaster, 1979; A
Goodly Heritage—Memories of Greene
County, Greene County Historical Soci-
ety, Mary Morgan Glass, editor, 1977; A
Directory of Greene County for 1855-
56, V. Gayle Snedecor, 1856.

The author thanks the following for
their contributions: David Jones, archi-
tect, Birmingham, Alabama; Robert
Kracke, attorney, Birmingham, Alaba-
ma; Ralph Liverman, attorney, Eutaw,
Alabama; and A.D. Goode, The Birming-
ham News.,
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PROFILE

Pursuant fo the Alabama State Bar's rules governing the
election of president-elect, the following biographical sketch is
provided of John Arthur Owens. Owens {5 the sole qualifying
candidate for the position of president-elect of the Alabama
State Bar for the 1394-95 term.

ohn Owens was born in Birmingham, Alabama on

July 7, 1939 to James King Owens and Beatrice
Geer Owens. James King Owens was originally of

Troy, Alabama. He moved to Gordo, Alabama to
teach school where he met and married Beatrice Geer. James
King Owens, at various times, owned and operated a general
merchandise store, owned and operated an International Har-
vester Truck and Tractor-Mercury Automobile Dealership, and
was majority stockholder, president and chief executive officer
of the Bank of Gordo.

John Owens married Dorothy Terry of Red Level, Alabama, July
7, 1962. They have two children, Apsilah Geer Ohwens (Appie), who
presently practices with the firm of Lanier, Ford, Shaffer & Payne
in Huntsville, and Terry Elizabeth Owens, who is an interior
designer in Truckee, California.

Owens was educated in the public schools of Gordo, Alabama
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and graduated from Gordo
High School, valedictorian,
class of 1957. He graduated
from the University of
Alabama in May 1961 with a
bachelor of science degree
in commerce and business
administration and a major
in accounting. He graduat-
ed from the University of
Alabama School of Law in
January 1967, standing first
in the class.

In law school, he received
the Lawyer's Title Award for
Excellence in the field of
real property and served on
the law review and Farrah Order of Jurisprudence.

Owens served with the U.5. Navy Reserve while in college,
including two summer terms of OCS. He served three years on
active duty and remained in the U.S. Navy Reserve for 11
years, attaining the rank of lieutenant.

He was admitted to the Alabama State Bar in April 1967. He
has practiced law continuously since then in Tuscaloosa with
the firm of Phelps & Owens and its successor firms as a senior
partner through March 31, 1994. Effective April 1, 1994 he
formed Owens & Carver with Susie Carver. Owens has served
as a member of the board of bar commissioners, representing
Tuscaloosa County in place number two, since 1987, He
served as vice-president of the state bar from 1991-92, and on
several committees of the state bar, including chair of the
Committee on Bail and Recognizance and chair of the Com-
mittee on the Future of the Profession.

He is a member of the Tuscaloosa County Bar Association,
American Bar Association, International Association of Defense
Counsel, Alabama Trial Lawyers Association, Tuscaloosa Coun-
ty Trial Lawvers Association, Alabama Defense Lawyers Associ-
ation, and the Tuscaloosa Chapter of the American Inns of
Court in the category of Master of the Bench.

In civic and community service, Owens has been a member
of the Tuscaloosa Rotary Club (president 1983-84): board
member, vice-chairman and secretary of the Tuscaloosa
Academy, 1980-86; president for three terms of the Tuscaloosa
County Arts Council, including service as its current presi-
dent; member and officer of the Tuscaloosa County Solid
Waste Authority for approximately five years; chair of the
Jemison House fund drive; trustee of First United Methodist
Church of Tuscaloosa; member of the original board of direc-
tors of the Children’s Hands-On Museum; board member of
the Tuscaloosa Symphony Orchestra; and recipient of the
1985 Patron of the Arts Award presented by the Arts Council
of Tuscaloosa County, Alabama, =

John Arthur Owens
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The Alabama State Bar
Quality of Life
Survey Results

By: Keith B. Norman

In July 1990, President Harold Albritton appointed
a task force to examine the quality of life of Alabama lawyers.
In his charge to the task force, President Albritton noted:

A recurring complaint heard among older lawyers throughout
Alabama is practicing law is just not fun anymore.” With younger lawyers a
frequent comment is this is not what | expected

the practice of law lo be." Why is this?

wm'i Jerry Wood of Mont-

gomery as its chair, and

William Gantt of Birming-
ham as its vice-chair, the task
force reviewed many of the
quality of life studies done by
other state and local bars. After
reviewing the efforts of other
bars, the task force con-
cluded that although the
general findings of the
studies conducted by

gxperiencing the levels of professional dis-
satisfaction experienced by their peers in
other states, The board approved the task
force's recommendation and the Capstone
Poll at the University of Alabama was
retained to conduct the survey.

The survey was based on a random sam-
ple of 500 members of the bar and was
proportional with respect to gender and
race, Of the sample total, 401 completed
the survey conducted telephonically by
Capstone Poll employees experienced in

other bars indicated
that the level of dissat-
isfaction with the prac-
tice of law was high, it was
impossible to quantify from
those findings the satisfac-
tional level for Alabama
lawyers. As a result, the task
force recommended to the
board of bar commissioners
that a survey of Alabama
lawvers be conducted
— to determine if Ala-

f— bama lawyers were
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telephone interview techniques. The find-
ings were broken down into ten basic
components which covered more than
100 pages in the final report prepared by
the Capstone Poll. The results of each of
those components are summarized below.

Professional demographics

Three-quarters of the lawyers in the
sample practice in law firms (53 percent
in firms of two-ten lawyers), and the
remaining quarter practice as solo prac-
titioners (17 percent) and in other set-
tings such as governmental agencies,
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judicial offices, corporations and non-
profit agencies. The largest number, 40
percent, describe their major area of
practice as litigation. Lawyers were con-
centrated in the major metropolitan areas
of the state, with three-quarters of them
practicing in one of the four major mel-
ropolitan counties (Jefferson, Madison,
Mobile, and Montgomery).

Personal demographics

The sample consists of 81 percent
males and 19 percent females with 97
percent whites and 3 percent minorities,
Nearly four-fifths of the respondents are
married and close to three-fourths have
children. Three-fourths of those with
children have minor children (i.e.,
younger than 18 years of age). One in
eight of these parents (12.3 percent) has
primary responsibility for the care of
their children, and three-fifths (60 per-
cent)] have shared responsibility.
Approximately 40 percent of the married
respondents have spouses who do not
work outside the home, nearly 12 per-
cent have spouses who are also lawyers,
and the remaining 48 percent have
spouses in a wide range of other occupa-
tions. Roughly 6 percent indicated that
they were separated or divorced.

Nearly three-fourths of those surveyed
indicated that they were under the age of
46, with nearly 42 percent in the 36-45
age range. Over two-thirds of those sur-
veyed were born in Alabama.

Perceptions of
the legal profession

In general, lawyers appear to have a
mixed feeling regarding their profession,
For example, nearly 81 percent think the
legal profession is becoming less of a
profession and more of a business, 89
percent believe the public's view of
lawyers is becoming less positive, 68 per-
cent perceive the relationships between
lawyers are becoming more adversarial,
and 65 percent think their career
demands affect their ability to have a sat-
isfying private life. On the other hand,
only 26 percent think they may not
choose the profession again if reliving
their lives, 13 percent are sometimes
embarrassed to admit they are lawyers,
85 percent are confident they made the
right career choice, and 83 percent plan
to remain in the legal profession for the
rest of their career,
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Other perceptions indicate that 92
percent of the lawyers think there is an
increase in pressure to specialize, 21 per-
cent feel that new lawyers are paid exces-
sive salaries, 55 percent perceive that
clients are retaining counsel more fre-
quently on a transactional basis rather
than retainer, and 62 percent believe
lawyers are becoming less loyal to their
firms or companies. In terms of private
matters, 13 percent perceive serious
chemical dependency problems among
lawyers, and 36 percent indicate that
many of their friends from law school
have had marital problems. Over 58 per-
cent would like to have more time for
professional activities such as pro bono
work, community activities, and bar
activities. Finally, 51 percent perceive
continued discrimination within the
profession based on personal character-
istics. [Interestingly, discrimination
within the profession is more likely to be
perceived by junior associates (51.8 per-
cent) than by partners (46.3 percent),
and most likely be perceived by those in
non-profit agencies (100 percent). An
additional analysis of the discrimination
item reveals that 87 percent of females

perceive discrimination within the pro-
fession, while only 43 percent of males
perceive such discrimination. There was
not a sufficient number of minority
respondents to consider this item in
terms of racial subgroups.

Overall job satisfaction

The vast majority of respondents are
either satisfied (55.1 percent) or very sat-
isfied (39.4 percent) with the challenge
and stimulation of their legal work.
Those in judicial offices are most likely
to be very satisfied (67.7 percent), and
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those in non-profit agencies are least
likely to be very satisfied (20 percent).
Those who are dissatisfied cited reasons
such as inability to work on cases they
would choose, routine and drudgery
after years of the same thing, and the
business aspects which interfere with
challenging work.

Most lawyers are also either satisfied
(43.6 percent) or very satisfied (32.4 per-
cent) with their current opportunities to
advance their careers. Those not practic-
ing in firms, however, are somewhat less
likely to be satisfied (28.8 percent) and
more likely to be dissatisfied (14.9 per-
cent) or very dissatisfied (4 percent). In
this subgroup, those in government
agencies express the greatest dissatisfac-
tion with opportunities for advance-
ment. Dissatisfaction in this area arises
primarily from limitations due to the
size or nature of the firm or company,
internal politics and demographics (such

as age), and limitations imposed by the
company,

Current workload is described as over-
whelming by 18 percent of respondents;
heavy, but manageable by 60.8 percent;
about right by 20 percent; and insuffi-
cient by less than 1 percent. Junior asso-
ciates and those in corporations and
non-profit agencies are least likely to feel
overwhelmed, while those in govern-
ment agencies and judicial offices are
most likely to feel their workload is over-
whelming. In all subgroups, the majori-
ty of respondents feel their workload is
heavy, but manageable.

Corresponding to the heavy workload,
50.4 percent of lawyers describe their
level of job-related stress as high, and
20.2 percent describe it as very high.
Within law firms, junior associates are
more likely to express lower levels of
stress; stress level appears to be unrelat-
ed to the size of the law firm, Overall,

Please note:
The publication date of the

bar directories has been
changed from December 1993
to June 1994.
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those not in law firms tend to express
lower levels of stress compared to those
in firms. This difference is accounted for
primarily by those in judicial offices and
those in non-profit agencies.

As a part of the workload issue, those
in law firms were asked to estimate the
number of billable hours of legal work
they typically complete. This question
was not applicable for all respondents in
law firms, but 248 were able to give a
response to this item. The distribution
shows that more that half of these (147
or 59.3 percent) report more than 38
billable hours per week. Twenty-seven
percent report more than 45 billable
hours per week.

Overall, then, lawyers tend to be satis-
fied with the nature of their work, but
many feel the workload and stress are
rather high.

Satisfaction with
working relationships

Lawyers appear to be quite satisfied
overall with collegial relationships with-
in their offices. Forty-four percent are
satisfied and an additional 48 percent are
very satisfied, yielding a total of 92 per-
cent in these two categories. Only 4 per-
cent were dissatisfied, with 1 percent
very dissatisfied. There is relatively little
variation across categories with respon-
dents to this question. Sources of dissal-
isfaction include issues such as lack of
camaraderie, lack of time for relation-
ships, lack of communication, and hav-
ing little in common.

On the whaole, lawvers are either satis-
fied (50.4 percent) or very satisfied (36.4
percent) with their relationships to
clients, although this question was not
applicable for many who are not in a
firm. Lawyers in non-profit agencies are
least likely to be very satisfied with these
relationships (0 percent), but most likely
to say they are satisfied (80 percent), All
respondents were asked to describe any
complaints they have regarding clients.
These comments are summarized in the
full report.

Most lawyers are satisfied with their
relationships with other lawyers outside
their offices (69.1 percent), and 18.5 per-
cent say that they are very satisfied with
these relationships. They are slightly
more likely Lo express dissatisfaction on
this question (8.5 percent) than on the
preceding questions about relationships.
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Those most likely to be very satisfied are
partners in firms (20.5 percent) and
lawyers in judicial offices (40 percent) or
non-profit agencies (40 percent).
Sources of dissatisfaction include having
too little opportunity for such contact,
the adversarial nature of these relation-
ships, and lack of trust.,

Satisfaction with relationships with
the judiciary also is high, with 60.1 per-
cent satisfied and 18.7 percent being
very satisfied. Less than 1 percent are
very dissatisfied and 7.5 percent are dis-
satisfied. For those within firms, the pat-
tern is quite similar across position cate-
gories, For those not in firms, the great-
est satisfaction is expressed by those in
judicial offices themselves, and the low-
est satisfaction is expressed by those in
governmental agencies. The causes of
dissatisfaction include the political
nature of the judiciary, lack of contact,
perceived partiality, and lack of consider-
ation of other demands on lawvers’ time.
Thus, the vast majority of lawvers indi-
cate that they are either satisfied or very
satisfied. Satisfaction appears to be
somewhat higher for within-office rela-
tionships than for relationships with
lawyers oulside the office or with the
judiciary,

Satisfaction
with compensation

Overall, 54.6 percent of lawyers are
satisfied and 18 percent are very satisfied
with the basis upon which their compen-
sation is determined. Partners and those
in non-profit agencies are most likely to
be satisfied or very satisfied with the
basis for determining their compensa-
tion. Approximately 21 percent of
respondents are dissatisfied or very dis-
satisfied with the basis upon which their
compensation is determined. When
asked why they are dissatisfied, the most
frequent response is that the distribution
of pay is not equal in terms of amount of
work or contributions. This response is
most frequent among junior associates
and partners. State salary limitations are
mentioned often by those in governmen-
tal agencies and judicial offices.

When asked about the satisfaction
with actual compensation, 59.1 percent
are satisfied and 13.2 are very satisfied
with their compensation. Partners and
those in judicial offices are most likely to
be satisfied. A total of 23.4 percent are
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dissatisfied or very dissatisfied with their
compensation. The primary reason for
dissatisfaction is related to perceived
inequities relative to the amount of work
or relative contributions of others. Those
who said their pay is simply too low are
most likely to be senior associates and
partners.

These satisfaction variables were com-
bined with the reported annual compen-
sation to assess relationships between
satisfaction and compensation. The
results show that generally, as compen-

sation increases, satisfaction with com-
pensation and the basis upon which it is
determined increases.

Compensation does vary, as would be
expected, by a position in a firm, with
partners having the higher levels of com-
pensation. With regard to the size of
firms, the large firms tend to have levels
clustered in the $50,000 to $80,000
range, while the small or medium-sized
firms have a more defused distribution of
compensation levels. For those not in
firms, non-profit agencies tend to have
the lowest compensation levels. Overall,
the compensation of those not in law
firms tends to be lower than those prac-
ticing in firms.

As with other areas, the majority of
lawyers express satisfaction with com-
pensation issues. As would be expected,
satisfaction is strongly related to actual
compensation. The primary sources of
dissatisfaction relate to perceptions of
inequity in these matters. The inequity
arises both from internal comparisons of
time and effort relative to outcomes and
from external comparisons of one’s own
work and compensation relative to that
of others,
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Satisfaction with
professional resources

Eighty percent of lawyers are satisfied or
very satisfied with the resources and assis-
tance provided by their firm or office. Over
90 percent have libraries on the premises,
two-thirds have computer research capa-
bilities, and three-fourths have personal
computers available to them. Approxi-
mately 60 percent have paralegals and 60
percent have office managers, Nearly 50
percent estimate that they spend less than
10 percent of their time on office activi-
ties; other than practicing law.

Satisfaction with
balance between work and
other activities

Barely a majority of lawyers express sat-
isfaction with the balance between their
work life and other activities (44.4 percent
are satisfied, 11 percent are very satisfied).
One-third indicate dissatisfaction and
approximately 6 percent are very dissatis-
fied. In general, such dissatisfaction is
higher among those in law firms, and
there it is greater among junior and senior
associates than partners. The other activi-
ties referred to in this question include
community service, leisure activities, and
time with family and friends. Lack of time
and heavy workloads are cited as the major
causes of dissatisfaction in this area.

When asked specifically about partici-
pation in civic or community service
activities, 78.6 percent of lawvers indicate
they do participate in such activities, and
approximately 76 percent are satisfied
with their opportunities to do so. Within
firms, partners are most likely to be satis-
fied in this regard; outside of firms, those
in judicial offices are most likely to be sat-
isfied. The 21 percent who are dissatisfied
or very dissatisfied with their opportuni-
ties overwhelmingly cite lack of time as
the cause for their dissatisfaction.

Fifty percent of the respondents indi-
cate they participate in pro bono work but
most of this is conducted by those in law
firms. Approximately 60 percent express
satisfaction with the opportunities for pro
bono work. Junior associates, in particu-
lar, are likely to be dissatisfied with their
opportunities to participate in pro bono
work (44 percent are dissatisfied or very
dissatisfied). Major causes of dissatisfac-
tion are lack of time and regulations pro-
hibiting pro bono work (particularly for
government employees).
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Overall, 47.9 percent of lawyers are sat-
isfied with the amount of time they have
to spend with their family, and only 6.7
percent are very satisfied. Those in gov-
ernmental agencies and judicial offices are
the most likely to be satisfied. Over 40 per-
cent of lawyers are dissatisfied or very dis-
satisfied in this area.

Respondents who have minor children
were asked to indicate their satisfaction
with their ability to manage child care
responsibilities. As pointed out previously,
one-eighth of these parents have primary
responsibility for the care of their children
and three-fifths have shared responsibili-

ty. Two-thirds of the parents (6.4 per-
cent) are satisfied and 13.8 percent are
very satisfied with the management of
child care responsibilities. Approximately
17 percent are either dissatisfied or very
dissatisfied. As with other areas of life,
those who are dissatisfied cite a lack of
time as the primary difficulty in this area.

Compared to other sections of the sur-
vey, the highest levels of dissatisfaction
are found in this area of balance between
work and other activities. Those who
express dissatisfaction are almost unani-
mous in indicating that their heavy work-
load precludes many of these other desir-
ahle activities.

Open-ended
questions regarding
work and clients

Many interesting comments were made
in response to open-ended questions.
Helping people was cited most frequently

as the most satisfying aspect of the job,
and the heavy workload was cited most
frequently as the least satisfving aspect of
the job. When asked about specific types
of cases or assignments, litigation cases
were most often named as the most satis-
fying, and family or domestic cases were
most often named as the least satisfying
cases. (There were some people, of course,
for whom domestic cases were the most
satisfving and for some whom litigation
was least satisfying). The most frequently
cited complaints about clients were their
unrealistic expectations and demands.

Unlike most of the other bar surveys
which indicate a high level of dissatisfac-
tion, the Capstone Poll indicates that
overall job satisfaction among Alabama
lawvers is very high. What makes Alabama
lawvers different from their peers in other
states in this regard is difficult to say.
Despite the overall high degree of job sat-
isfaction, the poll brings to light several
areas that require watching or further
study. One area is the heavy workload and
high stress level experienced by many
lawyers, Over time, heavy workloads and
high stress could erode satisfaction, The
poll already indicates that the lowest ley-
els of satisfaction now occur where
lawyers feel that other activities suffer
because of pressing workloads.

Another area of concern involves
lawyers who work for governmental and
non-profit agencies. The evidence sug-
gests that as a group, these lawyers are
the ones who are most likely to be dissat-
isfied with their jobs. This is particularly
disturbing because the degree of dissatis-
faction among public sector lawyers as
revealed by the survey might be having a
negative impact on the conduct of the
public's business.

Finally, the fact that 87 percent of the
responding women lawyers and 43 per-
cent of the responding male lawyers
believe that discrimination is a problem
merits further study to determine the
exact nature of the problems confronting
Alabama's women lawyers. Similarly,
because the survey sample was too small
to be statistically valid, the areas of con-
cern that are unique to Alabama's minor-
ity lawyers need to be ascertained.

Copies of the complete Capstone Poll
may be obtained by writing or calling the
Alabama State Bar, The cost is $12.50 a
copy (includes postage) for bar members
and $30.00 for nonmembers. -]
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o0 0 ) OPPORTUNITIES

The following opportunities have been approved by the Alabama Mandatory Continuing Legal Education Commission for CLE
credit, For information regarding other available approved programs, contact the MCLE Commission office at (205) 269-1515 or
1-800-354-6154, and a complete CLE calendar will be mailed to you.

16-18
ENVIRONMENTAL LAWS
AND REGULATIONS
Huntsville
University of Alabama at Huntsville
Credits: 22.00  Cost: $845
(205) 895-6372

18 Wednesday
PREMISES LIABILITY:
PREPARATION & TRIAL
Birmingham, Medical Forum
National Business Institute
Credits: 6.0 Cost: $138
(715) 835-8525

19 Thursday
ALABAMA SALES AND USE TAX
Birmingham
Lorman Business Center, Inc.
Credits: 6.0 Cost: $135
(715) 833-3940

20-22

YOUNG LAWYERS' ANNUAL
SEMINAR ON THE GULF

Destin, Sandestin Resort

Alabama State Bar Young
Lawyers' Section

Credits: 6.0

(205) 263-6621

21 Saturday

MUNICIPAL ATTORNEYS &
PROSECUTORS ANNUAL
SEMINAR

Mobile

Alabama League of Municipalities

Credits: 5.8  Cost: $60

(205) 262-2566

1 Wednesday
ALABAMA SURVEY ISSUES

THE ALABAMA LAWYER

Birmingham, Holiday Inn Redmont
National Business Institute
Credits: 6.0 Cost: $138

(715) 835-8525

2 Thursday
ALABAMA SURVEY ISSUES
Huntsville, Marriott
National Business Institute
Credits: 6.0  Cost: $138
(715) 835-8525

2-4
ANNUAL TAX INSTITUTE
Orange Beach, Perdido Beach Resort
Alabama Bar Institute for CLE
Credits: 10.0 Cost: $295
(800) 627-6514

3-4
DIVORCE ON THE BEACH
Gulf Shores
Alabama State Bar Family
Law Section
Credits: 3.6
{205) 324-6631

7 Tuesday
ALABAMA PROBATE
Birmingham, Holiday Inn Redmont
National Business Institute
Credits: 6.5 Cost: $138
(7T15) B35-8525

1517
AMERICAN INSTITUTE
ON FEDERAL TAXATION
Birmingham, Wynirey Hotel
American Institute on Federal
Taxation, Inc.
Credits: 17.2 Cost: $375
(203) 254-1626

22 Wednesday
IMPACT OF THE ADA ON
WORKERS' COMPENSATION
Birmingham
Lorman Business Center, Inc.

Credits: 6.0 Cost: $149
(715) 833-3840

12.18

SUMMER CONFERENCE

Orange Beach, Perdido Beach Resort

Alabama District Attorneys
Association

(205) 242-4191

18-21

ANNUAL MEETING

Orange Beach, Perdido Beach Resort
Alabama State Bar

(205) 269-1515

ALABAMA
DOCEMENT

ASSEMBLY
SOFTWARE

$200 each

30 Day Money-Back
Guarantee

Produces drafis in 10-15 minutes
using a simple question-and-answer
format. Edit these documents with
your word-processing software,

Wills, Trusts, Real Estate, Limited
Partnerships, Business sales and 11
others.

For information call
(B00) 221-2972 ext. 565 or 503.
yﬂhhr-bgnﬂ,m
62 White Street,
NYC 10013
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THE ALABAMA CLASS ACTION

In the first part of this article, printed in the March 1994 Alabama Lawyer, the requirements for
class certification were discussed. This second part covers class action issues involving
Jurisdiction and venue, discovery, precertification motions, abatement, certification
hearings, appeals, statutes of limitations, notice, settlements, and attorney’s fees.

JURISDICTION AND VENUE
n Alabama, circuit courts
have jurisdiction over
class actions., District
courts are not allowed to
adjudicate class actions, see AR.C.P. 23,
District Court Committee Comments,
and a circuit court will aggregate the
claims of all class members to reach its
jurisdictional amount in controversy,
See Thomas v. Liberfy National Life
Ins. Co., 368 So. 2d 254 (Ala. 1979).
Absent federal question jurisdiction,
federal diversity jurisdiction may be
invoked with diverse citizenship and
the requisite amount in controversy.
The United States Supreme Court has
held that diversity need only be main-
tained between the named plaintiffs' (as
opposed to each of the putative class
plaintiffs) and the defendants. Snyder p.
Harris, 394 1.8, 332, 340 (1969). But,
as to the requisite amount in controver-
sy, the amount must be shown as to
each of the named plaintiffs and puta-
tive class members (Le., the court will
not aggregate the claims of the class to
satisfy the amount in controversy).
Zahn v. International Paper Co., 414
U.5. 291 (1973); but see Garza v.
National American fns. Co., BO7
F. Supp. 1256, 1258 (M.D. La. 1992)
(citing cases and commentary and hold-
ing that 28 U.5.C. § 1367 overruled
Zahn).

Venue

No Alabama Supreme Court case has
vet specifically addressed venue for class
actions, but presumably Alabama would
follow the federal case law and apply
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By: Alan T. Rogers and Gregory C. Cook

Alabama's normal venue rules to the
named plaintiffs.2

The principle of forum non conve-
niens, however, may be particularly
suited to class actions that are filed in a
venue convenient only to a representa-
tive plaintiff. Ala. Code § 6-3-21.1,
allowing change or transfer of venue for
convenience or in the interest of jus-
tice, should be carefully considered
when a defendant or a substantial por-
tion of the alleged class reside outside
of the venue where the case is filed.
Because of the broad scope of class

action litigation, venue issues may be
much more compelling in these cases,
as compared to cases involving only a
small number of parties and witnesses,
In federal court, venue for a class
action under Rule 23% is determined
just as it is in a comparable type of non-
class action. The court, however, only
considers the residence of the named
class representatives. See 3B Moore's
FEDERAL PRACTICE § 23.96 at p. 560.1
n.11 (“Because venue turns upon the
convenience of the parties . . . it would
make no sense to consider the residen-
cy of the other members of the class”).

DISCOVERY

In most cases, discovery must pro-
ceed for the trial court to have adequate
evidence on which to base its certifica-
tion decision. The Alabama Supreme
Court has stated: “The trial court has
the duty to determine the class action
guestion whether or not a motion is
made by either of the parties ... It must
determine ...that all prerequisites of
23(a) are met and, in addition, that at
least one of the three requirements of
23(b) are satisfied.” Bagley v. City of
Mobile, 352 So. 2d 1115, 1118 (Ala.
1977).

At the certification hearing, the trial
court must make a factual determina-
fion that the named representatives
have met their burden of proof as to
each of the elements discussed in the
March 1994 Alabama Lawyer article,
including numerosity, commonality,
typicality and adequacy of representa-
tion. Because a decision to certify a
class will bind absent class member's
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rights (possibly without notice), courts
will often allow discovery to insure that
a court’s factual determination is cor-
rect.

In First Alabama Bank of Mont-
gomery, NA. v. Martin, 381 So. 2d 32
(Ala. 1980), the Montgomery County
Circuit Court permitted months of dis-
covery regarding issues posed by the
class allegations before conducting a
hearing on certification. In Marshall
Durbin & Co. v. Jasper Utilities Board,
437 So. 2d 1014, 1024 (Ala. 1983), the
Walker County Circuit Court conducted
a class certification hearing lasting
three days and then denied certifica-
tion. The denial was affirmed on appeal
in part because the evidence showed
that the named plaintiffs had claims
arguably different from other members
of the purported class.

Commentators have also agreed that
fact issues are involved in the certifica-
tion process and that discovery may be
necessary in advance of certification. As
stated, for example, by NEWBERG oN
Crass Acmiows, 3d ed., § 7.08 at p. 7-29:

Discovery ... of class represen-
tatives may be appropriate in
order to probe the affidavits sub-
mitted in support of the class
action, to test the plaintifi's
alleged tvpicality of claims, to
challenge specific areas which the
defendant reasonably believes
involve potential conflicts with
class members, or otherwise to
guestion the qualifications of the
plaintiff to serve as a representa-
tive.

Lyons writes:

Often, some discovery may he
necessary before the issue is ripe
for judicial intervention.’

Discovery requests related to issues of
class certification and notification are
governed by Rule 23(d) - allowing the
court to make such orders as are
“appropriate” for the class action.
Because the trial court is given flexibili-
ty in conducting the class action in
general, the trial court is also giving
flexibility in designing the timing and
scope of discovery. Many federal courts,
in adopting discovery orders, have
relied on the Manual for Complex Liti-
gation, Second, 1985. For instance, fed-
eral courts have entered orders limiting
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NOTICE TO ALL ALABAMA STATE BAR MEMBERS

AVAILABLE SOON!

ALTERNATIVE DISPUTE RESOLUTION HANDBOOK
WITH MEDIATION MODEL

The Alabama State Bar's Task Force on Alternative Dispute Resolution has prepared a handbook addressing alterna-
tive dispute resolution (ADR) procedures currently available in Alabama with a focus on mediation. The purpose of the
handbook is to provide a useful tool for judges and attorneys in utilizing ADR in Alabama. (All judges will be provided a
copy through the Alabama Judicial College.)

The handbook can be purchased by sending the order form below with your check to the Alabama State Bar.

ALTERNATIVE DISPUTE RESOLUTION HANDBOOK
WITH MEDIATION MODEL ORDER FORM

Name
Address
City
Telephone No.

For orders of less than 20 - Send copies of the ADR
Handbook at $10.00 per copy
for a total of

For orders of 20 or more - Send copies of the ADR
Handbook at $8.00 per copy
for a total of

Make check payable to: Alabama State Bar ADR Center

and mail to Alabama State Bar
c/o Keith Norman
P.0. Box 671
Montgomery, AL 36101
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discovery to class issues until a certifi-
cation hearing is held.’

The United States Supreme Court has
held that trial courts in class actions
should not require defendants to bear
the costs of performing tasks requested
by and benefiting the plaintiff. In
Oppenheimer Fund, Inc. v. Sanders,
437 U.S. 340 (1978}, the plaintiff sought
to obtain a list of all investment fund
shareholders. The defendant showed
that retrieval of the information would
involve substantial costs. The United
States Supreme Court held that the
defendant should not have to pay the
costs of the retrieval:

The general rule must be that
the representative plaintiff should
perform the tasks, for it is he who
seeks to maintain the suit as a

class action . . . . [A] party must
bear the “burden of financing his
own suit . . . ." Thus ordinarily

there is no warrant for shifting
the cost of the representative
plaintiff’s performance of these
tasks to the defendant,

437 U.5. at 356.

Courts have also allowed discovery
from absent class members for the pur-
poses of determining the propriety of
class certification.® For example, in
Transamerican Refining Corp. v. Dravo
Corp., 139 F.R.D. 619, 622 (S.D. Tex.
1991), the court allowed discovery into
issues of reliance by the absent class
members, their actual damages and the

amounts of damage.

PRE-CERTIFICATION MOTIONS

What if class certification has not
been reached, but the defendant files a
motion to dismiss or for summary
judgment? May the trial judge dismiss
the claims of a putative class before cer-
tification is considered? The answer is
yes, although the res judicata (but not
the stare decisis) effect of a dismissal
may be eliminated for unnamed, puta-
tive class members,

While voluntary dismissals are sub-
ject to court approval, see Rule 23(e),
involuntary dismissals are an excep-
tion. Involuntary dismissals will pre-
sumably not involve collusion or bene-
fits to representative plaintiffs at the
expense of the class.

Although Justice Maddox opined in a
special concurrence in 1981 that pre-
certification dismissal of a class action
is rarely appropriate - Jones v. South-
ern United Life Ins., 392 So. 2d 822
(Ala. 1981) {concurring opinion) - his
opinion now may be the minority view,
and there are Alabama cases in which
motions addressed to the merits were
considered in advance of certification.’
For instance, in Helms v. First Alabama
Bank of Gadsden, NA., 386 So. 2d 450,
454 (Ala. Civ. App. 1980), the court
affirmed a summary judgment dismiss-
ing the case where there had been no
class certification ruling.

In Amason v, First State Bank of
Lineville, 369 So. 2d 547, 549 (Ala.

1979), the Court affirmed a summary
judgment dismissing a case and noted:

[N]o cases cited to us by the
plaintiff mandate a postponement
of the determination by the court
for further discovery and an evi-
dentiary hearing when the un-
controverted facts show affirma-
tively that the plaintiff does not
share the identity of interest
required [for class certification).

Federal cases have also allowed dis-
positive motions prior to class certifica-
tion. A defendant may move for sum-
mary judgment prior to or at the same
time as class certification. See, e.g.,
Lorber v. Beebe, 407 F. Supp. 279, 29]
(S.D.N.Y. 1975). In so doing, however,
the defendant assumes the risk that a
judgment in his favor would not protect
him from subsequent suils by other
potential class members — the defen-
dant must be content with sfare decisis
protection, rather than the protection
of res judicata. See, e.g., Roberis v.
American Airlines, Inc., 526 F.2d 757,
762-63 (Tth Cir, 1975). The Manual on
Complex Litigation, § 30.11, p. 209,
agrees, stating: “Often ... the court not
only may, but should rule on motions
under Rule 12 or 56 without awaiting
class certification.”

Defendants may raise Rule 12
grounds for dismissal. For example, fed-
eral cases have held that the requisites
of a class action (f.e., the facts) must be
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pled by the plaintiff with sufficient
specificity for the complaint to with-
stand a Rule 12 challenge. See Batsakis
v. Federal Deposit Ins. Corp., 670 F.
Supp. 749, 757 (W.D. Mich. 1987). The
class action complaint must allege
more than mere conclusory allegations
that follow the language of Rule 23. See
Ahrens p. Bowen, 646 F. Supp. 1041,
1047 (E.D.N.Y. 1986), overruled on
other grounds, 852 F.2d 49 (2d Cir.
1988).

Pre-certification motions may also
help define the scope of the alleged
class, For instance, in Bersch v. Drexel
Firestone, Inc., 519 F.2d 974 (2d Cir.
1975), the court of appeals held that the
federal securities laws were inapplicable
to sales of a corporation’s stock to for-
eign purchasers outside of the United
States - thus eliminating from the
putative class all purchasers other than
those who were residents or citizens of
the United States.

ABATEMENT
In a case of first impression, the
Alabama Supreme Court recently grant-
ed a writ of mandamus ordering a trial
court to stay an action brought in an
individual capacity. The plaintiff was a
member of a class that had already been
certified in a separate action against the
same defendant regarding the same
allegations. See Ex parfe Liberty
National Life Ins. Co., So. 2d
, 1993 W.L. 522564 (Ala.). The
Alabama Supreme Court broadly wrote
that:

The law is clear that the circuit
court in which jurisdiction over a
controversy is first invoked has
exclusive jurisdiction over that

controversy until the controversy
is concluded, subject only to
appellate review,

The Barbour Circuit Court ini-
tially exercised jurisdiction over
this matter, and it must be per-
mitted to retain jurisdiction with-
out any interference by any other
circuit court,

Id.

CERTIFICATION HEARING

Very early in the evolution of class
action litigation in this state, the Alaba-
ma Supreme Court made clear that a
class certification hearing and a deliber-
ative process involving the prerequisites
of Rule 23 are mandatory if a class is to
be certified. In Bagley v. City of Mobile,
352 So. 2d 1115 (Ala. 1977), the trial
court noted in its final judgment in
favor of the plaintiffs that “this action
has been properly maintained as a class
action." Reversing, the Alabama
Supreme Court noted that the record
did nof reflect a class certification hear-
ing or a separate order of class certifica-
tion. The Court ruled that “an order of
determination is mandatory” and that
“the trial court has the duty to deter-
mine the class action question whether
or not a motion is made by either of the
parties,” Id. at 1118.

A hearing may be requested by the
one proposing the class, by the one
challenging the class suit or by the
court on its own motion, The court may
permit discovery on questions related to
the character and size of the class
before the certification hearing and may
allow such notice as discretion permits
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under Rule 23(d)(2).

Class issues and the evidentiary hear-
ing must revolve around the Rule 23(a)
requirements and, if a class is to be cer-
tified, a determination of Rule 23(b)
class fypes must be made - all covered
in the first part of this article in the
March 1994 edition of the Alabama
Lawyer,

If a class is to be certified, an eviden-
tiary hearing should, at a minimum,
involve presentations by the named
plaintiffs and their counsel to support
their burdens to meet the Rule 23(a)
requirements and an opportunity for
the defendant to address those same
issues through examination of the
plaintiff’s evidence and presentation of
evidence of its own. Although the dis-
cretion afforded the trial court in mold-
ing class litigation allows certification
to be modified or wholly withdrawn,
and even recognizing that Rule 23
makes reference to certification taking
place as soon as practicable, there is lit-
tle logic in moving too quickly toward a
certification hearing without allowing
discovery addressed to the issue. Other-
wise, the hearing will take on more of
the characteristics of a preliminary
exercise than it will a full consideration
by the trial court of the Rule 23
requirements,

One federal commentator has noted:

In determining whether an
action brought as a class action is
to be s0 maintained, the trial
court should carefully apply the
criteria set forth in Rule 23 for
the maintenance of a class action

to the facts of the case; and if it

fails to do so its determination is

subject to reversal by the appel-
late court when the issue is prop-
erly before the latter court.
3B Moore's FEDERAL PracTicE § 23.50 at
p. 411,

APPEALS OF
CERTIFICATION ORDERS

If certification is denied, may the
plaintiffs appeal that order? If certifica-
tion is granted, may defendants appeal
that order? The Alabama Supreme
Court has held that “an order denying
class certification is an appealable
‘final’ order,” noting that denial of certi-
fication effectively terminates the litiga-
tion as to all members of the class other
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than the original, named plaintiff (i.e.,
the death knell doctrine). Butler v.
Audio/Video Affiliates, Inc., 611 So. 2d
330, 331 (Ala. 1992), The Court did not
address the related guestion of the res
Judicata effect of the class ruling on any
future attempts by class members to
assert class rights in separate proceed-
ings.

The federal courts, however, disagree
with the “death knell” doctrine and hold
that denials of certification are not final,
appealable orders. See, e.g., Cary Plastic
Packaging Corp. v. Merrill, Lynch,
FPierce, Fermer & Smith, 903 F.2d 176,
178 (2d Cir. 1990),

As for orders granting class certifica-
tion, the Alabama Supreme Court has
ruled that such orders - being inherent-
ly provisional in nature, subject to
change as the litigation unfolds - are
not final judgments for purposes of
appeal. In First Alabama Bank v,
Martin, 381 So, 2d 32 (Ala. 1980), the
Court indicated its unwillingness to
address interlocutory appeals of orders
granting class certification, noting that
such orders are inherently provisional;
that the trial court is at liberty to alter
or amend such a ruling at any time; and
that the trial court may even terminate
the class status at any time after the ini-
tial ruling. The First Alabama court
noted that it did not want to become an
advisory panel on certification orders.
Federal courts agree.®

Later cases, however, reflect a willing-
ness on the part of the Alabama courts
to not only review certification orders

before a trial on the merits, but to over-
turn those orders where Rule 23
requirements were not met, For exam-
ple, in Ex parte Blue Cross and Blue
Shield of Alabama, 582 So. 2d 469 (Ala.
1991), the Court granted a petition for
writ of mandamus and overturned a trial
court's certification of a class, the Court
finding that the plaintiffs had not met
their burden of proving each of the four
elements of Rule 23(a).

If class certification is granted, the
issue of certification may be raised in an
appeal of the entire case. See, e.g., Har-
bor Insurance Co, v. Blackwelder, 554
So. 2d 329 (Ala. 1989); Bagley v. City of
Mobife, 352 So, 2d 1115 (Ala. 1977).

Because of the broad range of issues
included in class certification orders,
and because of the provisional nature of
these orders, trial courts in Alabama are
given a certain amount of latitude or
“discretion” in granting or denying class
certifications. An oft stated rule is that
such rulings will only be reversed for an
abuse of discretion. See, e.g., Butler v.
Audio/Video Affiliates, Inc., 611 So, 2d
330, 331 (Ala. 1992). Such reversals for
abuse of discretion have, however,
occurred in some cases where the Alaba-
ma Supreme Court reviewed Rule 23
determinations by trial courts.”

If the court dismisses the case on the
merits — whether or not Rule 23(c)(1)
certification took place — the judgment
is final and may be appealed. Nichols v.
Maobile Board of Reallors, Inc., 675 F.2d
671, 673 (5th Cir. 1982). A dismissal
pursuant to settlement approved by the

court pursuant to Rule 23(e) is also
appealable as a final adjudication, Gen-
dron v. Shastina Properties, Inc., 578
F.2d 1313, 1315 (9th Cir. 1978).

STATUTE OF LIMITATIONS

What happens to the statute of limita-
tions for claims of unnamed, putative
class members when certification is
denied? That is, if a class suil is filed,
but certification is later denied affer the
statute of limitations has run on the
class claims, will individual members of
the putative class then be barred from
bringing their own claims?

Alabama Law

The Alabama Supreme Court has
addressed this issue several times,
including:

First Baptist Church of Cit-
ronelle v. Citronelle-Mobile Gath-
ering, Inc., 409 So. 2d 727, 729
(Ala. 1981)

Class certification was denied
and the statute of limitations then
expired. A second suit was filed
and the defendant raised the
statute of limitations. Justice
Faulkner, writing for the majority,
held that the statute of limitations
is tolled from the date of com-
mencement of the action until the
date of denial of class certification.
Finding that this tolling concept
“enhances the policies underlying
class action,” the majority opinion
also stated that the ruling helped
avoid multiplicity of suits. In dis-
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sent, Justice Torbert observed
that the majority opinion would
only serve to multiply suits and
stale claims,

White v. Sims, 470 So. 2d 1191,
1193 (Ala. 1985)

Again speaking for the majority,
Justice Faulkner observed that
the statute of limitations is tolled
as to all asserted members of a
putative class until class certifica-
tion is denied, regardless of notice
to those individual members. Fur-
thermore, “|wlhen a class action
is instituted against a class of
unnamed defendants, the statute
is tolled as to all putative mem-
bers of the defendant class.”

Corbitt v. Mangum, 523 So. 2d
348 (Ala. 1988)

Justice Shores’ opinion reiterat-
ed the rule of First Baptist and
White and added a twist —
although the statute of limita-
tions resumes running when cer-
tification is denied, it will be
tolled again if an amendment is
filed seeking to certify a slightly
different class — even though the
motion to amend was pending
without ruling for one year.

Ex parte Hayes, 579 So. 2d 1343 (Ala.
1991)

Justice Maddox's majority opin-
ion observed that, even where the
single, named class representative
turned out to have been dead
before the suit was even filed, and
even though class certification
had never been reached, the
statute of limitations was tolled by
the mere assertion of a class suit,
thus allowing - three years later
and after the statute of limitations
had run - an intervention of a
new class representative to move
the case toward a certification
hearing.

These decisions can be illustrated in
this hypothetical: John Doe, purporting
to represent a class of customers of
ABC, Inc,, sues ABC in a class action.
The statute of limitations runs the day
after the suit is filed. Members of the
purported class are never given notice
of the suit, and certification is denied
one year after suit is filed. The rest of
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the putative class would then have
another day after class certification is
denied to file their own claims, even
though the statute of limitations had
actually run on their claims a year earli-
er - all because of the fortuity of John
Doe having made a class allegation in
his own suit. In so doing, John Doe
extended by one year the statute of limi-
tations on the claims of the class even
though they were not aware of his suit.
The clock simply stopped ticking when
John Doe's class suit was filed and start-
ed ticking again when certification was
denied.

The Alabama decisions do not offer
any guidance on when the tolling period
ceases and the statute commences run-
ning once again, under other circum-
stances. Clearly the conclusion of the
litigation would restart the statute of
limitations, though res judicata issues
would be presented in such a situation.

The general proposition in Alabama
that it is only the pendency of an action
in a court which has jurisdiction that
tolls the statute of limitations is pre-
sumably applicable to class actions. See
Freer v, Potter, 413 So, 2d 1079 (Ala.
1982); Terminal Ry. v. Mason, 620 So.
2d 637 (Ala, 1993).

Federal Cases

The United States Supreme Court has
held that, where class certification is
denied, the statute of limitations as to
putative class members is tolled from
the time of filing suit until the denial of
certification. See American Pipe & Con-
struction Co. v, Utah, 414 U.5. 538,
551-53 (1974) (tolled where class failed
to satisfy numerosity); Croun Cork &
Seal Co. v. Parker, 462 1.5, 345 (1983).
This rule has been held to apply even
where a (b)(3) class is sought and, after
notice, certain members opt out. The
rules applies to them as well. Eisen .
Carlisle & Jacquelin, 417 U.S. 156
(1974). Note, however, that at least one
federal court has declined to follow this
tolling rule where the original class
plaintiffs had failed to satisfy even the
typicality or adequacy of representation
requirements of Rule 23 and therefore
could not serve as class representatives.
See In re Elscint Ltd. Secur. Litigation,
674 F. Supp. 374 (D. Mass. 1987). Final-
lv, although the limitations period is
deemed tolled during the pendency of a

class action for purposes of later inter-
vention or individual suit by a class
member, a person seeking to bring a
later class action may not rely upon the
tolling effect of an earlier class suit.
See, e.g., Salazar-Calderon v. Presidio
Valley Farmers Ass'n, 765 F.2d 1334,
1351 (5th Cir. 1985).

NOTICE

Rule 23 only requires notice for Rule
23(b)(3) type class actions and for set-
tlements, regardless of class type (see
Rule 23(e). Rule 23 states:

In any class action maintained
under subdivision (b)(3), the
courl shall direct to the members
of the class the best notice practi-
cable under the circumstances,
including individual notice to all
members who can be identified
through reasonable effort. The
notice shall advise each member
that (a) the court will exclude the
member from the class if the
member so requests by a specific
date; (b) the judgment, whether
favorable or not, will include all
members who do not request
exclusion; and (¢) any member
who does nol request exclusion
may, if he desires, enter an
appearance through counsel.

Rule 23(c)(2).

While notice is not required for (b)(1)
and (b){2) type class actions, Rule 23
allows the trial judge to order such
notice when, in the judge’s discretion,

Alan T.

Alan T, Rogers s a par-
nar in the Birmingham
office of Balch & Bing-
ham and a 1980 gradu-
ale ol Tulane Law
Schoal, He is a member
of the state bars of
Loussiana and Alabama,
and an The Alabama
Lawyer Board of Edi-
lors

Gregory C. Cook
Gregory C. Cook i5 an
associale in the Bim-
ingham office of Balch
& Bingham and & 1991
graduate of Harvard
Law School

THE ALABAMA LAWYER



it is deemed appropriate. Rule 23(d)(2)
states;

In the conduct of actions to
which this rule applies, the court
may make appropriate orders . . .
requiring, for the protection of
the members of the class or oth-
erwise for the fair conduct of the
action, that notice be given in
such manner as the court may
direct to some or all of the mem-
bers of any step in the action, or
of the proposed extent of the
judgment, or of the opportunity
of members to signify whether
they consider the representation
fair and adequate, to intervene
and present claims or defenses, or
otherwise to come into the
action.

The failure to provide proper notice,
when required, can cause the class
action court not to have jurisdiction
over those members who are not given
notice, and thus may be a basis for col-
lateral attack upon the judgment in the
class action, as well as a basis for
appeal. See, e.g., Taylor v. Liberty
National Life Ins. Co., 462 So. 2d 907
(Ala. 1984) (allowing a collateral attack
on a class action in which a (b)(2) class
was certified).

In the Taylor case, discussing due
process requirements for the exercise of
jurisdiction over absent class members,
the Alabama Supreme Court has writ-
ten:

When only injunctive and
declaratory relief are sought in a
class action, “the due process
interest of absent members will
usually be safeguarded by ade-
quate representation alone.”
When individual monetary claims

are at stake, however, “the bal-
ance swings in favor of some sort
of notice.""?

The court went on to state:

If analyzed in terms of what the
class members have at stake in
the different types of class
actions, the reason for the differ-
ent notice requirements for the
different type classes is obvious —
due process itselfl requires differ-
ent notice based on what rights
and obligations are at stake in
each ﬁ’ the three different class
types.

In determining whether notice
should be required in Rule 23(b)(1) and
Rule 23(b)(2) class actions, courts have
generally relied upon the degree of
cohesiveness of the class and the degree
to which property interests of absent
class members are being adjudicated.
These two factors bear directly upon
whether nolice is consfitutionally
required for due process and whether or
not the class has been properly labeled
as a 23(b)(1) or 23(b)(2) class, Rule
23(b)(1) and Rule 23(b)(2) classes tend
to be more cohesive and thus may not
have internal, conflicting interests,'
For instance, in 23(b}(2) classes, it is
more likely that judgments obtained by
one member of the class will equally
affect other members of the class, and it
is less likely that there will be special
defenses or issues relating to individu-
als.” Because of this cohesion, it is
more likely that the named representa-
tives will adequately protect the absent
members and everyone will be given
their functional equivalent of a day in
courl.

The more likely that damages on an
individually determined basis will be

available to individual class members,
the more likely that the requirements
of Rules 23(b)}(1) and 23(b}(2) will not
be met and individual notice under
Rule 23(b)(3) and Rule 23ic)(2) will be
required. One court has said that even
certain equitable remedies, if sufficient-
ly individualized, could conceivably
require notice to individual class mem-
bers:

It is conceivable that certain
equitable remedies, such as resti-
tution, are sufficiently individual
rather than class in nature as to
present the same likelihood of
divergent interests and thus the
same need for heightened notice,
as requests for individual, legal
relief,

Where a case predominantly seeks
money damages on an individualized
basis, individual notice to the class
members may be required in order to
satisfy the due process nexus necessary
for obtaining jurisdiction. See Phillips
Petroleum Co. v. Shutis, 472 U.S. 797,
811-12 (1985). Currently pending
before the United States Supreme
Court is Ticor Title Ins. Co. v. Broun,
D.K. No. 92-1988, raising various
issues as to notice and other Rule
23(b)(3) protections as to a class action
settled under Rule 23(b){2) without
individual notice.

Costs

Generally, the plaintiff is required to
pay the costs of notice. See Eisen v.
Carlisle & Jacguelin, 417 U.S. 156, 177
(1974).

Type of Nolice
The United States Supreme Court has
held that, when notice is required, iden-
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tifiable class members should be given
individual notice, despite the cost that
may be involved, See Eisen, 417 1.5, at
176 (“there is nothing in Rule 23 to
suggdest that the notice requirements
can be tailored to fit the pocketbooks of
particular plaintiffs”). Rule 23(¢)(2})
requires that all class members who can
be identified through reasonable effort
be contacted. The normal procedure is
for the court to require the representa-
tive plaintiffs to submit a proposed list
of persons to whom notice should be
sent and then allow the defendant to
object or offer a counter proposal.'®

Typically, such notice is given via
mail, although other methods have
been used.' Individual notice may also
be combined with other types of notice
to assure that class members who can-
not be identified will be provided the
best notice practicable under the cir-
cumstances. Typically, such notice is
done through publication, notification
of vendors, etc. If diligent efforts are
used to provide notice to individual
class members, the fact that individuals
may not receive actual notice does not
cause the class to lose its effect. See J.
C. Bradford & Co. v. Cathoun, 612 So.
2d 396, 397-98 (Ala. 1992) {(“Failure to
receive notice of a class action does not
exempt a class member from abiding by
limitations set forth in a settlement
thereof.").

SETTLEMENTS

Whether or not the class has been
certified, there can be no settlement
without court approval and notice. Rule
23(e) provides:

(e} Dismissal or Compromise. A
class action shall not be dismissed
or compromised without the
approval of the court, and notice
of the proposed dismissal or com-
promise shall be given to all
members of the class in such
manner as the court directs.

The purpose of Rule 23(e) is to pro-
tect putative class members from
unjust settlements or voluntary dis-
missals made because the named class
representatives lost interest or fortitude
or were able to settle the case to their
individual benefit, but not necessarily
to the benefit of the class.!’” Class
actions are specifically exempted from
Rule 41’s provision for voluntary dis-
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missals without court approval.

If a settlement is approved by the
court and notice provided, the settle-
ment will be res judicata to all class
members (except for those that may
have opted out via Rule 23(b)(3)). See J.
C. Bradford & Co. v. Calhoun, 612 So.
2d 396, 397-98 (Ala. 1992).

Pre-certification Settlement

In Philadelphia Electric Co. v. Ana-
conda American Brass Co., 42 F.R.D.
324, 326-28 (E.D. Pa. 1967), three of
the 13 defendants in an antitrust class
action settled before class certification.
The court held that there must be a
presumption that there was a proper
class action, therefore triggering the
Rule 23(e) requirements. The court fur-
ther noted that its approval of the set-
tlement pursuant to Rule 23(e) could be
combined with the consideration of
class certification issues pursuant to
Rule 23(c)(1). In the alternative, the
court stated that it could hold the
approval of the settlement in abeyance
pending a determination of class certifi-
cation. The Philadelphia Electric proce-
dures have been adopted by other feder-
al courts.t®

Notice

Court approval of a settlement is not
allowed unfil notice has been given to
the class members (i.e., the hearing on
the fairness of the settlement cannot
occur until class members have
received notice). However, notice of set-
tlement is nof required where (1) class
certification is denied, (2) the class is
dismissed on the merits, or (3) where
the case is dismissed for lack of jurisdic-
tion. Remember that, for purposes of
case dismissal, notice is required for
voluntary dismissals. Note Rule 23's
language — notice is required "in such
manner as the court directs.” This is a
discretionary function of the court,
there being no single method of notice
required under the Rule.

Federal courts have generally pre-
ferred written notice sent by mail to
each class member, but examples of
notices of proposed settlement include:

1. Flyers posted at a correction

center giving notice of a prison-
ers’ class action settlement were
sufficient even though individu-
al notice may have been practi-

cable, Van Hom v. Trickey, 840
F.2d 604, 606 (8th Cir. 1988).

2. Publication of a proposed set-
tlement was acceptable in
Handschu v. Special Services
Division, T87 F.2d 828, 833 (2d
Cir. 1986).

3. Individual mail notice and the
appointment of a guardian ad
litem for any unknown,
unborn, incompetent or minor
members of a class and notice
sent to the state attorney gen-
eral for any members of the
class who were charitable ben-
eficiaries complied with due
process, Meyer v. Citizens &
Southern Nat'l Bank, 677 F.
Supp. 1196, 1208-09 (M.D. Ga.
1988),

In at least one case, the Alabama
Supreme Court was willing to permit
collateral attack on a class action settle-
ment where notice was not properly
given to the parties seeking to attack
the settlement, presumably on the basis
that the failure to give notice was juris-
dictional with respect to the class mem-
bers in question. See Taylor v. Liberty
National Life Ins. Co., 462 So. 2d 907
(Ala. 1984).

Trial Court's Review of Settlement
The trial court’s function is to assess
the settlement under Rule 23(e). Gener-
ally, the trial court will hold a hearing
on the settlement. One Alabama case
has recently stated that the trial judge
should give “meaningful evaluation” to
a proposed settlement and provide par-
ties opposed to the settlement a “mean-
ingful opportunity to be heard at the
fairness hearing.” Ex parte Liberty
National Life Ins. Co., So. 2d
, 1993 W.L. 522564 (Ala.). The
nature of the hearing is determined by
the circumstances of each case - for
example, most are evidentiary in
nature, some are not.® The trial court
must determine if the settlement is fair
and reasonable. See, e.g., Allen v. Alaba-
ma State Board of Education, 612 F.
Supp. 1046, 1053-55 (M.D, Ala. 1985),
vacated on other grounds, 636 F. Supp.
64 (M.D. Ala. 1986), One federal court
has noted that “such a determination is
committed to the sound discretion of
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the trial judge. Great weight is accorded
his views because he is exposed to the
litigants, and their strategies, positions
and proofs.” Ace Heating & Plumbing
Co. v. Crane Co., 453 F.2d 30, 34 (3d
Cir. 1971). The trial court should sup-
port its conclusions in written form to
aid appellate review.

The United States Supreme Court has
held that the only options for the trial
judgde in reviewing a proposed settle-
ment are to accept or reject the entire
proposal. To reject or accept portions of
the proposed settlement, or to actively
restructure the proposal, are inappro-
priate. Evans v. Jeff D., 475 U.S. 717,
726-27 (1986),

In approving a settlement, the court
must act as a guardian of the rights of
the absentee class members. The bur-
den is on the proponents of the settle-
ment to persuade the court that it is
fair, adequate and reasonable. See, e.g.,
Holmes v. Continental Can Co., T06
F.2d 1144, 1147 (11th Cir. 1983).
Although the adequacy of the settle-
ment is a discretionary decision based
upon the facts of each case, among the
most important factors for the court to
consider are:

1. Strength of the plaintiffs’ case
versus the amount offered in set-
tlement.

The presence of any collusion in
reaching the settlement.

3. The reaction of class members to
the settlement - after notice.

4, Opinions of counsel,

5. The stage of the proceedings and
the amount of discovery complet-
ed.

6. The plan for distribution of the
proceeds.

7. Whether settlement would waive
other viable claims of the class
members.

8. Whether proper notice has been
made.®

[~

Courts have sometimes afforded par-
ties opposed to class action settlements
the opportunity to take limited discov-
ery regarding settlement; however, the
courts must carefully balance this need
against the danger that wide-open dis-
covery will threaten the compromise
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and thus injure the class members (e.g.,
discovery can be used as a threat to
raise costs).” Recently, the Alabama
Supreme Court allowed limited discov-
ery directed toward the appropriateness
of settlement. See Ex parte Liberty
National Life Ins. Co., So. 2d

, 1993 W.L. 522564 (Ala.) (grant-
ing a writ of mandamus to intervenors
who sought to compel the trial judge to
rule on their discovery motions before
the fairness hearing was held on the
class settlement).

A trial court’s approval of a settle-
ment, put in the form of a final order, is
appealable. A member of the class or
putative class who appears after notice
and objects to the settlement has a
right to appeal from the final judgment
approving the settlemenl. See Arm-
strong v. Board of School Directors,
616 F.2d 305 (7th Cir. 1980). However,
an appellate court will only intervene
upon a clear showing that the trial
court has abused its discretion. In re
Corrugated Container Antitrust Litiga-
tion, 643 F.2d 195, 207 (5th Cir. 1981).
If the settlement is nof approved, a writ
of mandamus may be sought, but it is
rarely issued by an appellate court since
the trial court’s review of a class settle-
ment is a discretionary function. See In
re Traffic Executive Ass'n — Eastern
R.R., 627 F.2d 631 (2d Cir, 1980).

ATTORNEY'S FEES

Alabama courts have exercised close
supervision of attorney’s fees to avoid
conflicts of interest developing between
the class and its attorneys. See, e.g.,
State v. Brown, 577 So. 2d 1256 (Ala.
1991) (approving an attorney's fee
where the circuit court judge did an
exhaustive analysis of the proper factors
in awarding an attorney’s fees);
Reynolds v, First Alabama Bank of
Montgomery, NA., 471 So. 2d 1238
(Ala. 1985) (reducing attorney's fee in
class action).

The Rule 23(e) requirement of court
approval for any class action settlement
extends to attorney's fees arrangements.
This approval by the court may be simi-
lar in form to a remittitur.?? Court
approval is necessary for any award of
attorney’s fees, whether by way of set-
tlement or resolution of the case or
final judgment. Federal courts have
noted a need for close supervision of fee

awards in class actions, particularly
where the fees will come out of a com-
mon fund and diminish class members'
recoveries. For instance, in In re Fine
Paper Antitrust Litigation, the district
court noted, in response to an attor-
ney's fee request that amounted to over
40 percent of the settlement fund that:
These fee petitions are grossly
excessive on their face and,
regrettably, lend substance to the
widely held and mostly unfavor-
able impressions of the plaintiffs'
class action bar, sometimes
referred to as the class action
industry.
98 F.R.D. 48, 68 (E.D. Pa. 1983),

The typical approaches to fees include
the common fund approach of Sprague v.
Ticonic Nat{ Bank, 307 U.S. 161 (1939)
and the common benefit rule, See, e.g.,
Mills v. Electric Auto-lite Co., 396 1.5,
375, 392-97 (1970). Courts have applied
both a percentage method and a lodestar
method (a multiplier based upon the
hours worked) to determine attorney's
fees, often using both to ensure thal no
attorney's fee is out of line.®

CONCLUSION

Class actions are complex proceed-
ings that should be approached cau-
tiously. Certification of a class involves
much more than a belief that there are
numerous, potential members of a
class. If a class is to be certified, the due
process rights of absent class members,
who may not receive notice, are depen-
dent upon the adequacy of the repre-
sentatives and the diligence of the trial
judge. The identification of class mem-
bers and providing notice can be
extraordinarily complex and time con-
suming. The manageability and resolu-
tion of class actions can be difficult
because of individual issues of reliance,
damages and counterclaims. The court
must be constantly vigilant against
potential conflicts of interest within the
class and between the class and its
attorneys, 4]

Endnotes

1. This article, for simplicity, refers 1o plaintit
class actions rather than defendant class
actions, For purposes of the discussions in
this artlcle, thera are no distinctions
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between these type of classes. Presum-
ably, however, both Alabama and federal
courts would be more likely to scrutinize
the due process concerns of binding
absent delendants as opposed fo binding
absent plaintiffs. Such a consideration is
extremely important in deciding what type
of notice to provide. See infra.

2.Compare Ex parte Blue Cross and Blue
Shieid of Alabama, 582 So. 2d 469 (Ala,
1891) (applying general venue provisions
in a class action contexi); compare, e.g.,
Ala. Code 5§ 6-3-2, 6-3-3, 6-3-4, 6-3-5, 6
3-8, 6-3-7.

3. This article uses “Rule” to refer to both the
Ala. R. Civ. P. and the Fed. R. Civ. P. Ala,
A. Civ. P. 23 and Fed, A. Civ. P. 23 are
essentially identical and the Alabama
courts have staled that federal precedent
is persuasive authority for Alabama proce-
dure. First Baptist Church of Citrongile v.
Citronele-Mobile Gathering, Inc., 409 So.
2d 727 (Ala. 1981).

4,.C, Lyons, Alabama Practice: Ruwles of Civll
Procedure, Annotated, § 23.10 at p. 3861
(2nd ed. 1886).

5. 5ee, e.9., Plummer v. Chicago Journay-
man Plumbers’ Local Union No. 130, 77
F.R.D. 398, 402 (M.D. Il 1977); Glass v.
Philadelphia Efec. Co., 64 F.R.D. 559, 561
(E.D. Pa. 1874), See also Newberg on
Class Actions, 3d Ed., § 7.08 at p. 7-28,

6.5ee 7B Wright, Miller & Kane, Federal

Practice and Procedure: Civil 2d, § 1796.1
p. 334 [hereinafter Wright, Miller & Kane].
7.Ses, 8.9., Jackson v. CIT, 630 So. 2d 368

(Ala. 1983) (affirming summary judgment
and therefora not reaching class cerifica-
tion); Sanders v. Colonial Bank of
Alabama, 551 So. 2d 1045 n.1 (Ala. 1989)
{finding class certification moot because
summary judgment was proper).

B.Sgze 3B Moore's Federal Practice 723.97
p. 23-565.

8. 5ee, e.g., Ex parte Blue Cross and Blue
Shield, 582 So. 2d 463 (Ala. 1991); Bagley
v. City of Mebile, 352 So. 2d 1115 (Ala.
1977).

10. Taylor v. Libarty National Life Ins. Co., 462
So. 2d 907, 911 (Ala. 1984), quating, Note,
Class Actions: Certification and Notice
Requiremeanis, 68 Geo. L.J. 1009, 1028
n.161 (1980).

11./d. at 911.

12. Wetzel v. Liberty Mutual Ins. Co., 508 F.2d
239, 256 (3rd Cir, 1975); Battle v. Liberty
Mational Life Ins. Co., 770 F. Supp. 1499,
1515 (MN.D. Ala. 1981); Wright, Miller &
Kane § 1786.

13. Holmes v. Continental Can Co., 706 F.2d
1144, 1155 {11th Cir, 1883); Battle v. Lib-
erly National Life Ins. Co., 770 F. Supp. at
1517 & n.50 (citing cases and commen-
taries).

14. Battle v. Liberty National Life Ins, Co,, 770
F. Supp. at 1517, n.50

15, See generally Wright, Miller & Kane § 1786
p. 200-01.

16. See Manual on Complex Litigant, 2nd,
& 30.211 (*notice by mail should generally
be employed and, indeed, may be essen-
tial"), See, e.g., In re Asbaslos School Lifi-
gation, 104 F.R.D. 422, 439 (E.D. Pa.
1984).

17.5es, e.g., 3B Moore's Federal Practice
§ 23,80 p. 23-478; Wright, Miller & Kane §
1797 p. 340.

18. S2e Manual on Complex Litigation, 2nd,
§30.45; Wright, Miller & Kane § 1797.

19, See, e.g., Calhoun v. Cook, 487 F.2d B8O
(5th Cir. 1873) (reversing a settlement
where the trial court did not hold an evi-
dentiary hearing); see generally Wright,
Miller & Kane § 1797 at 354-55 (listing
cases with and without evidentiary hear-
ings).

20.3B Moore's Federal Practice § 23.80[4]
p. 489-90; Wright, Miller & Kane § 1797.1
(listing example cases),

21. See Wright, Miller & Kane, § 1796.1 (pock-
et part); In re Amsted Indus., Inc. Litigation,
521 A.2d 1104 (Del, Ch, Ct. 1986) (deny-
Ing discovery).

22.3B Moore's Federal Practice § 23.91 at p.
533-34.

23. See Mashburn v. National Healthcare, Inc.,
684 F. Supp. 679 (M.D. Ala. 1988) (dis-
cussing the merits and problems of both
methods, in depth).
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DISCIPLINARY REPORT

Transfer to Disability
Inactive Status

*Birmingham attorney D. Michael
Sawyer has voluntarily transferred to
disability inactive status pursuant to
Rule 27, Rules of Disciplinary Procedure
(Interim), February 2, 1994,

Disbarment

«By order of the Supreme Courl of
Alabama, attorney Edward Lewis Hohn
was disharred from the practice of law in
the State of Alabama effective January
24, 1994, Hohn's disbarment was based
upon reciprocal discipline administered
by the Alabama State Bar. The recipro-
cal discipline was based upon Hohn's
disbarment by the State Bar of Arizona.
Hohn consented to disbarment in Ari-
zona based, in part, on his conviction in
federal court on multiple counts of mail
fraud, false statements and false claims
in violation of various provisions of Title
18, United States Code. |Rule 25(a) Pet.
No. 93-01]

Suspensions

eAttorney Kevin Michael Manning has
been suspended from the practice of law
in the State of Alabama for a period of
three years effective January 5, 1994. In
addition to being licensed to practice
law in the State of Alabama, Manning
was also licensed to practice law in the
State of Texas. A default judgment was
taken against Manning in a disciplinary
proceeding brought by the Texas State
Bar. On January 29, 1993, an order was
entered by the District Court of Travis
County, Texas suspending Manning for a
period of three years from the practice
of law in the State of Texas. Reciprocal
discipline was imposed on Manning by
the Alabama State Bar pursuant to Rule
25(a) of the Rules of Disciplinary Proce-
dure (Interim) of the Alabama State Bar
suspending Manning for a period of
three years. [Rule 25(a) Pet. #92-002)

*0On October 27, 1993, Gregory
Dwayne Jones was temporarily suspend-
ed from the practice of law by the Disci-
plinary Commission pursuant to Rule
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20 of the Rules of Disciplinary Proce-
dure. On September 20, 1993, Jones was
convicted of extortion in the United
States District Court for the Northern
District of Alabama, Southern Division.
The respondent attorney has failed or
refused to communicate in any way con-
cerning the disciplinary matters which
are currently pending against him.
[Rule 20(a) Pet. #93-006]

Public Reprimands

o0n January 28, 1994, Eufaula attor-
ney Christie G. Pappas was publicly rep-
rimanded without general publication
by the Alabama State Bar. A collections
claim was forwarded to Pappas by a col-
lections group. The collections group
specifically directed that Pappas not file
suit or incur additional expenses in the
matter without express authorization
from the collections group. Contrary to
these instructions, Pappas initiated suit
on the claim. In the interim, the collec-
tion group's clients had received direct
payment from the debtor in question.
Pappas even went so far as to issue a
garnishment against the debtor in ques-
tion. The debtor then contacted the
creditor complaining that his bank
account had been frozen. Upon being
informed of these facts by his client,
Pappas stated that he was not going to
release the garnishmentl until his fee
had been paid. The client demanded that
Pappas release the garnishment which
he refused to do.

Pappas was found to have violated
three separate provisions of the Alabama
Rules of Professional Conduct, specifi-
cally, Rule 1.2 {a), in that he failed to
ahide by his client's decision concerning
the objectives of his representation,
Rule 1.4 (a), in that he failed to keep his
client reasonably informed about the
status of a matter, and Rule 8.4 (g), in
that his actions constituted conduct
that adversely reflects on his fitness to
practice law. [ASB No. 93-261]

oJack Wilmar Smith, a Dothan
lawyer, was publicly reprimanded with-
out general publication and ordered to

make restitution to Client A in the
amount of $1,000 and to Client B in the
amount of $253. On June 19, 1990,
Smith was retained by Client A to
defend the client in a suit to collect an
indebtedness for goods sold and deliv-
ered to Client A. Client A had filed an
answer pro se in the litigation denying
the indebtedness prior to retaining
Smith. On June 20, 1990, Client A paid
Smith $1,000 for representing him in
the litigation. He also informed Smith
that the case would be tried on June 27,
1990. On that date, Smith failed to
attend the trial and a judgment was
taken against Client A in the amount of
$16,767. Smith filed a motion to vacate
on September 26, 1990, which was
denied on October 25, 1990, and a Rule
6i0(b) motion on November 20, 1990,
This motion was denied after a hearing
on June 16, 1991,

In another matter, in late 1990, Smith
was retained by Client B for a fee of
£350 to represent her in a custody mat-
ter. On December 5, 1990, Smith filed
on behalf of Client B an answer and
cross-complaint requesting temporary
visitation rights and permanent rights
upon final hearing. The petition and
cross-complaint were set for hearing in
Geneva County on February 1, 1991,
Smith did not appear at this hearing,
thus necessitating its being reset for
April 30, 1991, On that date, neither
Smith nor Client B appeared, thus
necessitating the case to once again be
reset on June 4, 1991. On that date, nei-
ther Smith nor Client B appeared.
Sometime thereafter, Smith worked out
a settlement agreement whereby Client
B's ex-husband received permanent cus-
tody of their son. The ex-husband's
lawyer drafted an order in accordance
with the agreement and submitted it to
Smith by letter dated June 24, 1991,
Smith did not respond to this letter and
a final order was entered July 9, 1991.
Client B states that she did not autho-
rize Smith to enter into an agreement
whereby she would lose custody of her

(Continued on page 173)
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(Continued from page 170)

son. In Smith's response, he stated he
did not attend the hearings because it
was anticipated that Client B's son
would testify that he wanted to remain
with his father.

The Disciplinary Commission, on
November 5, 1993, accepted Smith's
conditional guilty plea to formal
charges filed as a result of his represen-
tation of clients A and B. The Commis-
sion also accepted Smith's conditional
guilty plea for failing to purchase a
license to practice law from October 1,
1991 to August 9, 1992 and from Octo-
ber 1, 1992 until April 8, 1993. As a
result of the conditional guilty plea, the
Commission found that Smith failed to
seek the lawful objectives of his client,
failed to carry out a contract of employ-
ment for legal services, and damaged
his client during representation in vio-
lation of Disciplinary Rules 7-101{A)(1)
(2) and (3) of the Code of Professional
Responsibility. The Commission also
found that Smith neglected a legal mat-
ter entrusted to him and that his con-
duct adversely reflected on his fitness to
practice law in violation of Disciplinary
Rules 6-101(A) and 1-102(A) (6).

With respect to Client B, the Com-
mission found that Smith willfully
neglected a legal matter entrusted to
him in violation of Rule 1.3, failed to
keep his client reasonably informed in
violation of Rule 1.4, and failed to pro-
vide competent representation in viola-
tion of Rule 1.1. The Commission also
found that Smith failed to respond to a
demand for information by a disci-
plinary authority and that his conduct
adversely reflected on his fitness to
practice law in violation of Rules 8.1
and 8.4. The Commission also found
that Smith violated Rule 5.5 in that he
engagded in the practice of law without a
license. |[ASB Nos. 90-693, 92-119(A)
and 93-1186]

*0n January 28, 1994, a public repri-
mand with general publication was
issued to Birmingham lawyer Dennis
Michael Barrett. Barrett was retained by
a client concerning claims the client
had arising out of an automobile acci-
dent. Barrett subsequently represented
to the client that he had obtained a set-
tlernent on behalf of the client and that
the settlement proceeds would be forth-
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coming in a short period of time. Sub-
sequently, Barrett informed the client
that there were some problems in
obtaining the settlement proceeds due
to the fact that the insurance company
had been placed in receivership.

The client experienced substantial
difficulty in communicating with Bar-
rett about the status of the case. The
client eventually contacted the insur-
ance commissioner's office in the state
where the insurance company was
located and was informed that Barrett
had not even filed a claim on the
client's behalf contrary to Barrett's
prior representations, The client was
also informed that his claim was now
barred as the claims period against the
insurance company had passed.

The client contacted Barrett to dis-
cuss the matter without disclosing the
information the client had learned from
the insurance commissioner's office.
Barrett again misrepresented to the
client that the settlement proceeds
would be forthcoming. The client sub-
sequently filed a complaint against Bar-
rett. The investigation of the complaint
disclosed that Barrett had prior knowl-
edgde of the insurance company being
place in receivership, and, in fact, had
filed claims on behalf of another client
against this same insurance company
prior to the expiration of the claims
barred deadline.

Barrett tendered a guilty plea to for-
mal charges admitting that he had will-
fully neglected a legal matter entrusted
to him; failed to seek the lawful objec-
tives of his client; prejudiced or dam-
aged his client during the course of the
professional relationship; failed to keep
his client reasonably informed about
the status of his case; failed to promptly
notify his client about the receipt of
funds; knowingly violated or attempted
to violate the Rules of Professional Con-
duct; engaged in conduct contrary to a
disciplinary rule; engaged in conduct
involving dishonesty, fraud, deceit, mis-
representation or willful misconduct;
and engaged in conduct prejudicial to
the administration of justice, all of
which adversely reflected on his fitness
to practice law. Due to the fact that Bar-
rett’s misconduct occurred during the
transition from the Disciplinary Rules
to the Rules of Professional Conduct,
the guilty plea and public reprimand

were administered for alternative viola-
tions of both the Code of Professional
Responsibility and the Alabama Rules of
Professional Conduct, specifically as fol-
lows: Alabama Rule of Professional Con-
duct: Rules 1.1, 1.3, 1.4(a), 8.4 (a),
B.4(g), 8.4(c), & 8.4 (d).

Alabama Code of Professional
Responsibility: Disciplinary Rules 6-101
(A), 7-101 (A) (1), 7-101 (A) (3), 9-102
(B} (1), (1)-102(A) (1), T-102(A) (8), 1-
106(A) (6), 1-102(A) (4), & 1-102(A) (5).
[ASB No, 91-911] =
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ABOUT MEMBERS, AMONG FIRMS

Kathy Perry Brasfield announces her
appointment as deputy attorney general,
Department of Human Resources. Her
office is located at the Gordon Persons
Building, Room 2122, 50 Ripley Street,
Montgomery, Alabama 36130, Phone
(205) 242-9330.

John M. Green, previously of counsel
to Blackard, Pitts & Murphy in Brent-
wood, Tennessee, has become a sole
practitioner. Green is a 1987 admittee to
the Alabama State Bar. His office is locat-
ed at 511 Enon Springs East, Six Hamil-
ton Place, Smyrna, Tennessee 37167,
The mailing address is P.O. Box 467,
Smyrna 37167. Phone (615) 459-6189,

Julie A. Palmer announces the open-
ing of her office at 2162 Highway 31,
South, Pelham, Alabama 35124. Phone
{205) 987-2988,

Charles E. King announces his
appointment as assistant trustee and
general counsel for the office of the
Chapter 13 Standing Trustee for the
Northern District of Alabama, Southern
Division of the U.S. Bankruptcy Court.
His office is located at 505 N. 20th
Street, Financial Center, Birmingham,
Alabama 35203. The mailing address is
P.0. Box 371008, Birmingham 35237-
1008. Phone (205) 323-4631.

Betsy Martin Harrison announces the
opening of her office at Highway 195,
Double Springs, Alabama 35553. The
mailing address is P.O. Box 339, Double
Springs. Phone (205) 489-8118.

J. Tim Coyle, formerly of Burr & For-
man, announces the opening of his
office at 1305 4th Avenue, South, Birm-
ingham, Alabama 35233. Phone (205)
458-5007.

David Vance Lucas announces his
appointment as staff attorney for Inter-
graph Corporation. The address is Mail
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Stop HQO034, Huntsville, Alabama
35894-0001. Phone {205) 730-2032.

Lange, Simpson, Robinson &
Somerville announces that John B.
Tally, Jr. has become associated with
the firm. Offices are located at 417 20th
Street, North, Suite 1700, Birmingham,
Alabama 35203-3272. Phone (205) 250-
5000,

Gorham, Stewart, Kendrick, Bryant
& Battle announces that Leslie Klasing
has become associated with the firm.
Klasing is a former clerk to Judge
Joseph Phelps in the Circuit Court of
Alabama, Montgomery County.

Tanner & Guin announces that Bert
M. Guy has become a shareholder.
Offices are located at 2711 University
Boulevard, Tuscaloosa, Alabama 35401,
The mailing address is P.O. Box 032206,
Tuscaloosa. Phone (205) 349-4300.

Potts & Young announces that Mark
A. Sanderson, former assistant district
attorney of Colbert County, has become
associated with the firm, Offices are
located at 107 E. College Street, Flo-
rence, Alabama 35630. Phone (205)
764-7142.

John A. Owens and Susie T. Carver,
formerly partners of Phelps, Owens,
Jenkins, Gibson & Fowler, announce
the formation of Owens & Carver.
Offices are located at 2720 6th Street,
Suite 3, Tuscaloosa, Alabama 35401,
Phone (205) 750-0750.

Sheffield, Sheffield, Sheffield &
Lentine announce the relocation of its
offices and opening of an additional
office. The new address is Frank Nelson
Building, 205 20th Street, North, Suite
323, Birmingham, Alabama 35203.
Phone (205) 328-1365. The new offices
are located at 2976 Highway 31, South,
Suite A, Pelham, Alabama 35124. Phone
(205) 663-7800.

Crittenden & Associates announces
that Gina M. Miller has joined the firm
as an associate. Offices are located at

1044 Park Place Tower, Birmingham,
Alabama 35203. Phone (205) 324-9494.

Lyons, Pipes & Cook announces that
Claude D. Boone and Kenneth A. Nixon
have joined the firm. Offices are located
at 2 N. Royal Street, Mobile, Alabama
36602, Phone (205) 432-4481.

Rodenhauser & O'Dell announces
the relocation of its offices to 125 Jeffer-
son Street, Huntsville, Alabama 35801.
Phone (205) 536-9626,

Alexander, Corder & Plunk
announces that Robert M. Baker has
joined the firm as a partner and B.
Scott Shipman as an associate. The
firm's new name is Alexander, Corder,
Plunk & Baker. Offices are located at
213 S. Jefferson Street, Athens, Alabama
35611, The mailing address is P. O, Box
809, Athens 35611. Phone (205) 232-
1130,

Gorham & Waldrep announces that
Victoria Franklin Sisson has become
associated with firm. Offices are located
at 2101 6th Avenue, North, Suite 700,
Birmingham, Alabama 35203. Phone
(205) 254-3216.

Donald W. Stewart and Susanna B.
Smith, formerly of Stewart & Smith,
and Gary P. Cody, formerly of Long-
shore, Evans & Longshore, announce
the formation of Stewart, Cody &
Smith, Offices are located at 1131
Leighton Avenue, Anniston, Alabama
36201. The mailing address is P.0O. Box
2274, Anniston 36202, Phone (205) 237-
9311. Offices are also located in Birm-
ingham and Tuscaloosa.

George L. Beck, Jr. announces that
W. Terry Travis has become a member
of the firm and the firm name has been
changed to Beck & Travis. Offices
remain at 22 Scott Street, Montgomery,
Alabama 36103-5019, The mailing
address is P.0O. Box 5019, Montgomery.
Phone (205) 832-4878.

Edgar C. Gentle, IIT announces that
Deborah A. Pickens, formerly with
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Spain, Gillon, Grooms, Blan & Nettles,
has joined the firm. Carolyn Landon has
become a member of the firm and the
new name is Gentle, Pickens & Landon.
Offices remain at Colonial Bank Build-
ing, 1928 First Avenue, North, Sujte
1500, Birmingham, Alabama 35203.
Phone (205) 716-3000.

Massey & Stolser announce that
Kerry D. Black and Rick E. Griffin have
become associated with the firm. Offices
are located at 1100 E. Park Drive, Suite
301, Birmingham, Alabama 35235.
Phone (205) 836-4586.

E. E. Ball announces the association
of Harold A. Koons, III. Offices are
located at 110 Courthouse Square, Bay
Minette, Alabama 36507. The mailing
address is P.O. Drawer 1609, Bay
Minette, Phone (205) 937-2303.

Burr & Forman announces that
Robert S. W. Given, M. Glenn Perry,
Jr., Dent M. Morton and Sue A. Willis
have become partners in the firm. Rus-
sell W. Adams, William K. Holbrook,
Pamela Morse Arenberg, D. Christo-
pher Carson, Gary L. Howard, Richard

C. Keller, Courtnay L. Stallings, Rik S.
Tozzi, and Amy Gilbert Carter have

become associated with the firm. Offices
are located in Birmingham and
Huntsville, Alabama.

Armbrecht, Jackson, DeMouy, Crowe,
Holmes & Reeves announces that Cole-
man F, Meador and Broox G. Holmes,
Jr. have become members and P. Vin-
cent Gaddy and Richard Goodwin Brock
have become associated with the firm.
Offices are located at 1300 AmSouth
Center, Mobile, Alabama. The mailing
address is P.O. Box 290, Mobile 36601.

Veal & Associates announces that
Sandra Gooding Marsh, formerly clerk
to Judge Edwin L. Nelson of the U. S.
District Court, Northern District of
Alabama, has joined the firm. Offices are
located at 2001 Park Place Tower, Suite
525, Birmingham, Alabama.

Maynard, Cooper & Gale announces
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that John N. Bolus and J. Kris Lowry,
formerly associates with the firm, have
become members, Robert R. Sexton has
become a shareholder, and John Q.
Somerville, Melissa N. Ridgeway,
William B. Wahlheim, Jr. and Scott A.
Abney have become associates. Offices
are located in Birmingham and Mont-
gomery, Alabama. Phone (205) 254-1000
and (205) 262-2001,

Smith, Spires & Peddy announces
that Thomas Coleman, Jr. has become
associated with the firm. Offices are
located at 505 N. 20th Street, 650 Finan-
cial Center, Birmingham, Alabama
35203-2662. Phone (205) 251-5885.

C. S. Chiepalich announces that John
R. Spencer has become associated with
the firm, Offices are located at 1860
Government Street, Mobile, Alabama
J6606. The mailing address is P.O. Box
6505, Mobile 36660, Phone (205) 478-
1666,

Tanner & Guin announces that Bert
M. Guy has become a shareholder.
Offices are located at 2711 University
Boulevard, Tuscaloosa, Alabama 35401,
The mailing address is P.O. Box 032206,
Florence 35403, Phone (205) 349-4300.

Frank 1. Brown, Jon M. Turner, Jr.
and Paul B. Shaw, Jr. announce the for-
mation of Brown, Turner & Shaw, LLC.
Offices are located at 211 22nd Street,
North, Birmingham, Alabama 35203,
Phone (205) 320-1714.

Toffel & Sparks announces that
Steven D. Altmann has become an asso-
ciate of the firm. Offices are located at
925 Financial Center, 505 20th Street,
North, Birmingham, Alabama 35203.
Phone (205) 252-7115.

Holberg & Holberg announces that
Michael Ralph Holberg has become
associated with the firm. Offices are
located at 804 Commerce Building,
118 N. Royal Street, Mobile, Alabama
36602, The mailing address is P.O. Box
47, Mobile 36601. Phone (205) 432-
8863, |
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AN INTRODUCTION TO
THE ALABAMA WATER
RESOURCES ACT

By: William S. Cox, III

Introduction

On February 23, 1993, the State of Alabama joined the grow-
ing number of Eastern states that have enacted some form of
water resource management legislation. Although the Alaba-
ma legislation recognizes that “[t]he use of [the waters of the
state] should be conserved and managed to enable the people
of |Alabama)] to realize the full beneficial use thereof and to
maintain such water resources for use in the future,"'the
Alabama Water Resources Act? (the “Act™) is not intended to
“change or modify existing common or statutory law with
respect to the rights of existing or future riparian owners con-
cerning the use of the waters of the state.” Under certain cir-
cumstances, however, the Act requires more than the registra-
tion of existing water uses.

The Act contains elements common to both regulatory and
registration of use-type water resource management schemes.
This hybrid version of “regulated riparianism™ recognizes that
even within the state's own borders, water resource issues and
problems may vary, demanding different and flexible solu-
tions. As a result, the Act allows unique approaches to the
variety of water resource issues that may face the state and its
citizens.

This article examines the Act. Section II of this article pro-
vides some background information regarding water resource
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issues within the State of Alabama. Section III outlines the
Act's significant provisions. Finally, Section IV considers the
potential impact of the Act upon future water resource man-
agement decisions within Alabama.

Historical background
Like most states east of the Mississippi River, the State of
Alabama traditionally followed the common law of riparian
rights to resolve water righls disputes. Over time, Alabama’s
law of riparian rights evolved to reflect changes in the state's
economy and to adjust to modifications in the uses of the
waters of the state.® The Alabama Supreme Court expressed
the general rule of riparian rights as follows:
Every riparian proprietor has an equal right to have |a)
stream flow through his lands in its natural state, with-
oul material diminution in quantity or alteration in
quality. But this rule is qualified by the limitation . . .
that each of said proprietors are entitled to a reasonable
use of the water for domestic, agricultural, and manufac-
turing purposes.”

In Crommelin, a lower riparian (Crommelin) sued to enjoin
an upper riparian (Fain) from using a shared stream, alleging
that such use would interfere with Crommelin's use of the
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water for a public swimming and recreation facility.” The
Alabama Supreme Court disagreed.® The court found that as
riparian owners both parties had certain rights to the use of
the waters in the stream, that Fain's use of the water was for
"domestic purposes,” and that the amount of Fain's use was
“reasonable” even if it meant that Crommelin's supply of water
was reduced.® In a few short paragraphs, the Alabama Supreme
Court successfully demonstrated one of the basic weaknesses
of the riparian rights system: the lack of certainty, In that case,
Crommelin used the entire stream for a number of years with-
out any competition from upper riparian owners. He neverthe-
less was forced to share the stream and possibly to diminish
his own water use once another riparian landowner began
exercising his rights to the flow of water in the stream.

The uncertainty inherent in the riparian rights doctrine
takes on additional significance within the State of Alabama
because of the state's inherent dependence upon surrounding
states for a great deal of its surface water supply. The State of
Alabama has five major river systems. Only one of these sys-
tems originates within Alabama; the remaining rivers origi-
nate in or flow from other states.”” As a result, water resources
decisions in other states may have a significant impact on the
amount and quality of water available within the State of
Alabama.!! The Act allows the State of Alabama to confront
both the uncertainties of the traditional riparian doctrine and
the potential threats from interstate water rights conflicts.

Alabama Water Resources Act

Prior to the enactment of the Alabama Water Resources Act,
the State of Alabama lacked a statewide agency or office
charged with the management of quantitative water resources
within the state. The State of Alabama did not require water
users to report existing or potential water uses and as a result,
the state had little, if any, ability to forecast existing and future
watler demands. The provisions of the Act may be divided into
two categories: (1) the establishment of an Office of Water
Resources and an advisory commission, and (2) the initiation

of a water resources management program within the State of
Alabama.

A. Office of Water Resources and Alabama
Water Resources Commission

Section 5 of the Act created the Office of Water Resources
(“OWR") as a division of the Alabama Department of Economic
and Community Affairs.”? Section 6 enumerates the powers
and duties of this office. The OWR may develop long-term
strategic plans for the use of the waters of the state; imple-
ment water resource programs and projects for the coordina-
tion, conservation, development, management, use, and
understanding of the waters of the state; and monitor, coordi-
nate, and manage the waters of the state.” The OWR may also
initiate civil actions against persons violating the provisions of
the Act and issue administrative orders assessing civil penal-
ties against violators.™ Finally, the Act designates the OWR as
the state's representative in the negotiation of interstate water
compacts.!s

The Act requires that the Office of Water Resources be under
the direction, supervision and contral of a “division chief.”®
The division chief is appointed by the head of the Alabama
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Department of Economic and Community Affairs and must be
a “person knowledgeable in the fields of water resource man-
agement, development, and conservation” and a “state merit
svstem employee."!

The Act also established the Alabama Water Resources Com-
mission (“AWRC") which acts as an advisor on matters relating
to the waters of the state; develops, promulgates, adopts, and
repeals the rules and regulations authorized by the Act; and
hears appeals of administrative actions of the OWR."™ To
ensure diverse representation on the AWRC, the Act contains a
complex appointment scheme for the AWRC's 19 members.
The Governor (nine appointments), the Lieutenant Governor
(five appointments), and the Speaker of the House (five
appointments) are the appointing authorities.'"

The Governor appoints one member from each of Alabama'’s
seven Congressional districts, with at least one, but no more
than two, of such members from each “Surface Water
Region."™ The Lieutenant Governor and the Speaker of the
House each have an “at-large” appointment.” The remaining
ten members of the Alabama Water Resources Commission are
to be appointed by the designated appointing authorities from
lists submitted by various water-related interests.*” The ten
remaining members are selected from lists of five candidates
submitted by (a) an organization representing a majority of
the rural water systems in the state; (b) a statewide organiza-
Hon representing soil and water conservation districts in the
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state: (c) an urban public water system using 90 million gallons
of water or more per day on an average daily basis; (d) an orga-
nization representing large, self-supplied water users; (e) an
organization representing environmental, conservation, or
water-related recreation interests; (f) an organization represent-
ing a majority of urban public water systems using less than 90
million gallons of water per day from the waters of the state; (g)
an organization representing commercial navigation interests;
and (h) an organization representing large irrigators.™

B. Declarations of beneficial use,
certificates of use, critical use studies,
and capacity stress areas

The administration, implementation and enforcement of the
Act are dependent upon the answer to four key questions.
First, what uses of water are subject to the Act? Second, how
do those entities comply with the Act? Third, what are “critical
use studies"? Fourth, what is a “capacity stress area”?

1. Who is subject to the Act’s provisions?

There are three categories of water users that are subject to
the Act. First, “Public Water Systems” providing piped water
to the public for human consumption or other uses that have
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at least 15 service connections or regularly serve an average of
at least 25 individuals at least 60 days out of the year are sub-
ject to the Act's provisions.® Second, self-supplied water users
of 100,000 gallons or more on any day from either surface or
ground water are subject to the Act.® Third, large irrigators
who have the capacity to use 100,000 gallons or more of water
on any day for purposes of irrigation are required to comply
with the Act.? [n addition to these three categories, the Act
allows the Alabama Water Resources Commission to bring
other water users within the scope of the Act where the Com-
mission determines that such action “is necessary to accom-
plish the purposes of this act.™

In addition to the specific categories of water users subject
to the Act, the Act explicitly excludes certain types of water
use. Impoundments or other similar structures confined and
retained completely upon the property of a person which store
water where the initial diversion, withdrawal, or consumption
of such water is subject to the Act are exempt from the Act®
Waste water treatment ponds and waste water treatment
impoundments subject to regulation under the Federal Water
Pollution Control Act, 33 U.S.C. §§ 1251 ef seq., and ponds
and impoundments subject to regulation under the Mine Safe-
ty and Health Act, 30 U.5.C. §§ 801 ef seg. or the Surface Min-




ing Control Act, 30 U.S.C. §§ 1201 ef seq., are also excluded.”
Surface impoundments constituting solid waste management
units under the Resource Conservation and Recovery Act, 42
U.S.C. §§ 6901 ef seqg., are not subject to the Act.® In-stream
uses of water, such as recreation, navigation and hydropower
generation, and impoundments covering less than 100 acres
in surface area and used solely for recreational purposes are
beyond the scope of the Act.®

2. How do persons comply with the Acit?

To comply with the Act, the enumerated water users submit
a "Declaration of Beneficial Use” to the Office of Water
Resources in accordance with a schedule established by the
Act.® Declarations of Beneficial Use are written documents,
signed and certified by, or on behalf of, the person subject to
the Act's provisions.™ The Declaration of Beneficial Use is
required to include (i) the name of the person; (ii) the source
or sources of the waters of the state subject to such person’s
beneficial use; (iii) the estimated quantity, in gallons, of the
waters of the state used on an annual average daily basis and
the estimated capacity, in gallons, of the waters of the state
potentially diverted, withdrawn or consumed on any given day
by such person; and (iv) a statement of facts establishing that
the use of such waters constitutes a beneficial use.™ The Act
defines “beneficial use” as “[t]he diversion, withdrawal, or con-
sumption of the waters of the state in such quantity as is nec-
essary for economic and efficient utilization consistent with
the interests of this state.” In addition, the Declaration of
Beneficial Use must establish that a person’s use of water will
not interfere with any existing legal use of such water.?

The four items in a Declaration of Beneficial Use are impor-
tant for the purposes of the Act. Information regarding the
source or sources of water allows the OWR to identify those
sources of water that service a number of different uses. The
OWR may prepare water use models of the various surface and
ground water resources from this information. In low flow
periods affecting “high use” water sources, such information
will permit the OWR to address conflicts due to water short-
ages by identifying the various water users, The OWR may
facilitate efforts by such water users to reach potential solu-
tions to such problems. In addition, the OWR may be able to
encourage certain water users obtaining water from a “high
use” source to develop alternative sources of water or to use
water more efficiently.

Information regarding current water use and water use
capacity allows the OWR to accomplish its water resource
planning function. Such information permits the OWR to
develop current water use estimates, i.e., the existing demand
for water within the state. By knowing how much water each
person subject to the Act may withdraw in the future, the
OWR will be able to identify potential problem areas within
the state before a water shortage develops and to develop
warter use projections and plans and programs for the future
use of water resources.

One of the key aspects in establishing a person's right to the
continued use of water resources is the concept of “beneficial
use.” Requiring water users to articulate why their use of
water is “beneficial” assists the OWR in determining the
amount of water resources subject to existing beneficial uses.
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Equipped with this “beneficial use” information from each
major water user in a river basin, the OWR will be able to
assess the impact on existing water uses of proposed water
projects, particularly those water uses involving the loss of
large quantities of water through interbasin diversions or con-
sumptive uses. This information may also help resolve dis-
putes over water rights on an intrastate and interstate basis,
because the OWR may be able, through negotiation or other-
wise, to prevent water resource decisions that have a signifi-
cant impact on current water uses.

If the Declaration of Beneficial Use contains the necessary
information, the Office of Water Resources must issue a “Cer-
tificate of Use” to such person. The Office of Water Resources
does not have any discretion in its decision to issue or to deny
a Certificate of Use. The issuance of the Certificate is simply a
ministerial act.’ Moreover, the only condition placed upon
Certificates of Use is a reporting requirement. Persons who
obtain Certificates of Use submit annual reports indicating the
amount of water, in gallons, diverted, withdrawn or consumed
on a monthly basis.

3. What are “Critical Use Studies"?

“Critical Use Studies” perform the planning and water man-
agement aspects of the Act. Under the Act, the term “Critical
Use Study” refers to an analysis of the available supply of water
resources within an area of the state and an assessment of the
existing and reasonably foreseeable future demand for such
resources.”™ A Critical Use Study should permit state, regional
and local planners to identify immediate and potential prob-
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lems and formulate plans to address those problems in areas
where the current or future demand for water is found to
exceed the available supply.

Under Section 22 of the Act, the division chief notifies the
AWRC of those areas of the state for which the OWR will con-
duct a Critical Use Study.* The Act permits the scope of a Crit-
ical Use Study to vary. Some studies may be limited to a
municipality or a single county while other studies may look
at a group of counties or an entire river basin."! Regardless of
the scope of the study, each Critical Use Study must analyze
reasonable alternatives to address the quantitative water
resource problems identified during the study. At a minimum,
a Critical Use Study will address a “no-action alternative, a
conservation alternative, a water resources development alter-
native, and a restrictive use alternative.™® During each Critical
Use Study, the Office of Water Resources must consult with all
persons holding Certificates of Use within the study area and
all federal, state and local government agencies prior to the
completion of the study.* The Office of Water Resources is
also required to prepare a draft of the study, including its pro-
posed recommendations to the AWRC, to solicit comments
from all persons or entities within the study area, and to con-
duct a public hearing within the study area on the draft
study ¥

After completing a study, the Office of Water Resources sub-
mits a report to the AWRC recommending those actions deter-
mined during the study process to be necessary to protect the
quantitative water resources of the study area.’™ Significantly,

the OWR has no power to implement any portion of a Critical
Use Study. Implementation is solely the responsibility of the
AWRC through its rulemaking powers."

The AWRC reviews each Critical Use Study completed by the
OWR and determines if the implementation of water use
restrictions is necessary within the study area.¥ If the Com-
mission finds the aggregate existing or reasonably foreseeable
uses of water in the study area exceed or will exceed availabili-
ty and further finds that water use restrictions are required,
the Commission may designate the study area as a “Capacity
Stress Area," The designation of a Capacity Stress Area
requires the concurrence of 13 of the 19 voting members of
the Alabama Water Resources Commission.®

4. What is a “Capacity Stress Area"?

A “Capacity Stress Area" is an area where the AWRC specifi-
cally determines the use of the waters of the state, whether
ground water, surface water or both, requires coordination,
management, and regulation for the protection of the inter-
ests and rights of the people of the state.® The AWRC may des-
ignate a Capacity Stress Areas only after the OWR performs a
Critical Use Study in accordance with Section 22 of the Act.®

Designation of a Capacity Stress Area permits implementa-
tion of actions recommended by the OWR in its final report for
the Critical Use Study or such other action as the Commission
determines to be reasonably necessary to protect the interests
of the people of the state.® Any such implementation must be
done in accordance with the Alabama Administrative Proce-
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dures Act, Ala. Code §§ 41-22-1 ef segq.> Upon the designation
of a Capacity Stress Area, the Act further requires the Com-
mission to implement appropriate conditions or limitations on
all Certificates of Use within the area.™ Such rules or regula-
tions must be approved by 13 of the 19 members of the Com-
mission.* Any conditions must also be limited to matters nec-
essary for the protection of the beneficial use of the waters of
the state.™ Finally, the Commission is required to review any
conditions on at least an annual basis.

Under Section 24 of the Act, the implementation of any
rules or regulations limiting or reducing the quantity of water
available to a person holding a Certificate of Use, and the
implementation and enforcement of such rules and regula-
tions are vested in the Alabama Department of Environmental
Management ("ADEM").*® Once water use restrictions are
imposed, a Certificate of Use will be similar to other discre-
tionary environmental permits, because the issuing agency
will be empowered to permit, deny or condition a person’s use
of water within a Capacity Stress Area. The transfer of authori-
ty from the Office of Water Resources to ADEM in such areas
recognizes ADEM's expertise in administering discretionary
environmental permits. In addition, the transfer of functions
to ADEM allows the State of Alabama to maintain a single
state agency or point of contact for persons engaged in activi-
ties requiring environmental permits or approvals as a condi-
tion to the initiation or maintenance of such activities.

C. Implementing regulations

On December 9, 1993, the Alabama Water Resource Com-
mission adopted the initial regulations for the general opera-
tion of the OWR and the AWRC; the procedures for adminis-
trative hearings and appeals; the procedures for adopting,
amending, and repealing rules and regulations governing the
OWR and the AWRC; and the administration of declarations of
beneficial use and certificates of use. For the most part, the
rules and regulations reiterate and expand upon provisions of
the Act.® These regulations do not include any provision for
the implementation of Critical Use Studies or the designation
of Capacity Stress Areas.

Conclusion

Alabama's long history of reliance on the common law of
riparian rights doctrine led to strong opposition to the Act and
raised questions about the need for the Act. However, the
State of Alabama could no longer depend solely upon the com-
mon law of riparian rights to manage and protect its water
rescurces because of growing interstate and intrastate
demands on such resources. Increasing interbasin diversions

and consumptive uses within Alabama and neighboring states
forced Alabama to develop a program to facilitate some form=
of water resource management. The Act was the result of a
substantial effort by 2 number of diverse interests, each recog-
nizing that something was needed.

Whether the Act will be a success may not be known for
some time, What is clear, however, is that the uncertainty of
the riparian rights system should be diminished, because the
State of Alabama now has some ahility to develop plans and
programs to address existing and potential water resource
problems. The potential threat from increased water use in
neighboring states makes it likely that the initial Critical Use
Studies will be performed on those rivers entering the state, If
such studies find that one or more areas should be designated
Capacity Stress Areas, the OWR may try, through either nego-
tiation or otherwise, to influence water resource decisions in
other states to avoid water use restrictions within such areas,

The success of such discussions and the ability of the State
of Alabama to secure concessions from its neighboring states
will depend upon the quality of the data gathered during the
Critical Use Study. Armed with a well-documented and defen-
sible Critical Use Study, the State of Alabama may be able to
obtain cooperative agreements from water users within the
state and in other states and to avoid protracted legal battles
over water rights. If so, the Act should be considered a suc-
cess, Even if water rights litigation occurs, however, the State
of Alabama should have sufficient water use information and
the ability to project future water needs. When compared to

William S. Cox 1l

William 5. Cox, 11l is a graduate of Vanderbill Unives-
sity and the University of Virginla School of Law. Ha Is
associated with the firm of Lighticot, Franklin, White &
Lucas in Birmingham, Alabama
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the state’s ability to manage water resources prior to the Act,
this additional information will strengthen the state's position
in any discussions with neighboring states, federal agencies,
and others over the use and development of water resources. W

Endnotes
1.Ala. Code § 9-19B-2 (3) (Supp. 1993).
2 Ala. Code §§ 3-10B-1 af seq. (Supp. 1933)
3.Ala. Code § 9-10B-27 (Supp. 1983).
4.The term “regulated riparianism® has been used to describe the
development in Easlern states of legislation to replace or to supple-
ment the traditional commaon law of riparian rights.
5.For an historical overview of the evolution of Alabama's riparian
rights doctrine, see Putt, "An Analysis and Evaluation of Water
Rights In Alabama In Perspective with Other States in the South
Atlantic and Gulf Region,” 12 Cumb. L. Rev. 47, 53-64 (1981},
6. Crommelin v. Fain, 403 So. 2d 177, 184 (Ala. 1981) (citations omit-
ted).
7.403 So. 2d at 180.
8. /d at 184,
9. /d.
10, The five major river systems Include {(a) the Alabama-Coosa-Tal-
lapoosa River System; (b) The Tennsssee River; (c) tha Tombighes

Between December 1, 1993 and

March 31, 1994, the following

attorneys made pledges to the
Alabama State Bar Building Fund.

William Frank Prosch, Jr.

A. Holmes Whiddon, Jr.

Their names will be included
on a wall in the portion of
the building listing all contributors.
Their pledges are acknowledged
with grateful appreciation.
For a list of those making pledges prior to
December 1, 1993, please see
previous issues of
The Alabama Lawyer.
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River; (d) the Chattahoochee River; and (&) the Warrior River, Only

the Warrior River criginates within the State of Alabama. The Coosa,

Tallapoosa and Chattahoochee rivers originate in the State of Geor-

gia. The Tombigbee River originates in the State of Mississippi. The

Tennesses River ariginates in the states of Tennesses, Morth Caroli-

na and Virginia,

.See Complaint, State of Alabama v. United States Army Corps of

Engineers, United States District Court, Northern District of Alabama

{Case No. CV-80-H-01331-E), The State of Alabama sued the United

States Army Corps of Engineers for violating the national Enviran-

mental Policy Act, 42 U.S.C. §§ 4321 ef seq., and the regulations of

the Corps in connection with a number of water resource proposals

within tha State of Georgia. Sse also Erhardl, “The Battle Over The

Hooch:' The Federal-interstate Water Compace and the Resolution

of Rights in the Chattahoochee River,” 11 Stan. Envtl. L.J. 200

(1992).

12.Ala. Code § 9-10B-4 (Supp. 1993)

13.Ala. Code § 9-10B-5 (Supp. 1293)

14.0d.

15.Ala. Code § 9-10B-6 (Supp. 1293).

16.Ala. Code § 9-10B-7 (Supp. 1993).

17.01d

18.Ala. Code § 9-10B-16 (Supp. 1983),

19.Ala. Code § 9-108-12 (Supp. 1993)

20.Ala, Code § 9-10B-12 (Supp. 1983). The Act divides the State’s &7
counties into five "Surface Water Regions" with each Surface Watar
Region approximating one or more major river basins. See Ala
Code § 9-10B-3 (6).

21.Mla. Code § 8-108-12 (Supp. 1993).

22 Ala. Code § 9-10B-12 (Supp. 1993).

23.1d.

24 Ala. Code § 9-10B 3 (15) (Supp. 1933).

25 Ala. Code § 9-10B-20 (Supp. 1993).

26.1d.

27.1a.

28. Ala, Code § 9-10B-2 (7) (Supp. 1933).

29. /4,

30./d.

31.Ala. Code § 9-10B-20 (c) (Supp. 1993).

32.Ala. Code § 9-10B-20 (Supp. 1993),

33.Ala. Code § 9-108-3 (8) (Supp. 1993)

34./d.

35.Ala. Code § 89-108-3 (2) (Supp. 1993),

36.Ala. Code § 89-10B-20 (&) (Supp. 1993)

37.5ee Ala. Code § 5-108-20 (e) (Supp. 1993) (“The Office of Water
Resources shall issue a certificate of use to any person required 1o
submit a declaration of beneficial use upon the submission of a dec-
laration of beneficial use.")

38.Ala. Code § 9-10B-20 {f) (Supp. 1983),

39, Ala. Code § 9-10B-3 (7) (Supp. 1993).

40, Ala, Code § 9-10B-21 (Supp. 1983).

41.Ala. Code §9-10B-3 (1) (Supp. 1993)

42 Ala, Code § 9-10B-21 (Supp. 1293),

43, d.

44, 1d.

45.1d.

46, Id

47 Id.

48 1d.

49./d

50.Ala. Coda § 9-10B-3 (3) (Supp. 1983),

51.Ala. Code § 9-10B-21 (Supp. 1983).

52.1d
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54, Ala Code §§ 9-10B-22 (Supp. 1993).
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YOUNG LAWYERS’ SECTION

By LES HAYES llI, president

Executive Committee
winter meeting

n February 18-20, the

Alabama Young Lawyers'

Section Executive Commit-

tee held its annual winter
meeting in Point Clear. We were hon-
ored to have as our guests several offi-
cers from the ABA's Young Lawyers'
Division; Mike Bedke (chair-elect), Rick
Bien (speaker of the assembly) and Jack
Brown (board of governors). Over the
years, we have developed somewhat of a
tradition of hosting officials of the YLD.
These officers spend several months out
of each year meeting with attorneys
throughout the United States and for-
mulating the YLD's agenda on a national
level, Their willingness to take time out
from their busy schedules to meet with
us at Point Clear speaks very highly of
our Alabama Young Lawyers' Section
and the national reputation it has
attained. | would be remiss if 1 did not
recognize Mark Drew (Birmingham).
Much of the credit for the strong rela-
tionship we have with the ABAYLD can
be attributed to him. Mark has served on
various committees and has held several

positions with the YLD and has estab-
lished a solid rapport with its leadership.
We are indeed fortunate to have Mark as
an Alabama Young Lawyer and appreci-
ate his efforts,

YLD mid-year assembly meeting

The 1994 ABA Annual Mid-Year Meet-
ing was held in February of this year in

Les Hayes llI

Kansas City, Missouri. Alabama Young
Lawyers Charlie Anderson (Mont-
gomery), Mark Drew (Birmingham),
Robert Hedge (Mobile), and | attended
and served as delegates to the Mid-Year
Meeting Assembly of the YLD. During
the assembly several resolutions and
bills were considered. Those that passed
were then sent to the ABA General
Assembly as being representative of the
official position of the YLD. A wide
range of topics was discussed, including
sexual harassment, bar admission
requirements and national health care
reform.

Sandestin seminar

Final arrangements have been made
for our annual Sandestin Seminar
to take place at the Sandestin Resort,
May 20 and 21. If you have not
vet made plans to attend please do so
now. We have an impressive list of
speakers, including Alabama Supreme
Court Chief Justice Sonny Hornsby.
Several social events have also been
planned for the afternocons and
evenings, | look forward to seeing you
in Sandestin. a

r—--_—- --------------------_'_--------------------1

ALABAMA YOUNG LAWYERS’ SECTION SANDESTIN SEMINAR

MAY 20-22

Name

Alabama State Bar ID# (Social Security #)

Address

City
3 $140.00 Registration Fee

L-----__--__ —————
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State

ZIP+4

3 Check here if you wish to enter the golf tournament. Green fees will be paid at Sandestin.

Make check pavable to

Alabama Young Lawyers' Section, c/o Alfred F. Smith, Jr., Treasurer, 1901 6th Avenue, North, Suite 2400, Birmingham, Alabama 35203,
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RECENT DECISIONS

By WILBUR G. SILBERMAN and TERRY A. SIDES

SUPREME COURT OF

THE ALABAMA

Failure to comply with §6-11-1
may preclude appellate review
of jury's award of damages

In Clarke-Mobile County Gas District
v, Reeres, [Ms. 1920467, August 20,
1993], So.2d___ (Ala.1993), the
defendant, Clarke-Mobile, appealed
from the denial of its motion for a new
trial, or, alternatively, to alter, amend,
or vacate a judgment in favor of the
plaintiffs, the Reeves. The Reeves sued
Clarke Gas on claims for intentional
trespass to their property. They alleged
that without their permission, Clarke
Gas employees had buried a gas line on
their property and had damaged their
property in the process. The Reeves
sought both compensatory and punitive
damages. The trial court, without objec-
tion, instructed the jury in terms of an
undesignated award. The jury awarded
the Reeves $256,150 in unspecified
damages. On appeal, though, the judg-
ment in favor of the plaintiffs was
reversed on other grounds, the court
noted that because the jury did not
apportion its award, it could not deter-
mine what the award represented. “This
is a critical problem in addressing
Clarke Gas's argument that the jury
awarded excessive punitive damages. We
cannot reasonably determine that the
jury, in fact, awarded any punitive dam-
ages.” Ala. Code §6-11-1 (1975), pro-
vides:

In any civil action based upon
tort...except actions for wrongful
death...the damages assessed by
the fact-finder shall be itemized as
follows: (1) past damages; (2)
future damages; (3) punitive dam-
ages.

Where, without objection, the trial
court instructs the jury in terms of
an undesignated award, such will pre-
clude the appellate court's review
of whether the jury's damages award
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was excessive., See also City Really,
Inc. v. Confinental Casually Company,
[Ms. 1911427, May 27, 1993],
__ So2d___(Ala. 1993).

Discovery of customer lists and
other such evidence—limited to
cases involving fraud claims?

In Ex parte Mabile Fixture and
Equipment Company, Inc., |Ms.
1921109, August 27, 1993],
__ Sp.2d___ (Ala. 1993}, the plaintiff
sued the defendant on claims alleging
theft and conversion and breach of con-
tract, arising out of the defendant's
agreement to provide security services
for the plaintifi. In the discovery pro-
cess, the plaintiff filed interrogatories
and requests for production, which
sought the identity of all of the defen-
dant's customers for the preceding five
years and production of the defendant’s
customer list, The defendant objected to
these discovery requests, arguing that
the information and materials sought
were confidential, privileged and not
relevant to the plaintiff's claims. The
trial court denied the plaintiff's motion
to compel.

On a petition for a writ of mandamus,
the plaintiff relied upon Ex parte Asher,
Inc., 569 S0.2d 733 (Ala. 1990), Ex
parte State Farm Mutual Automobile
Ins. Co., 452 So.2d 861 (Ala. 1984), and
Ex parte Allstate Ins. Co., 401 S0.2d 749
(Ala. 1981), as support for its position
that the court should direct the trial
court to order the defendant to produce
the requested information. In an
opinion authored by Justice Houston,
however, the court recognized that
those cases “are distinguishable from
this case because each of those cases
involved fraud claims; in each, the
Court allowed discovery of similar
fraudulent acts to prove an alleged
fraudulent scheme, plan or design on
the part of the defendants....Under the
facts of this case, however, [the plain-
tiff] has not alleged that [the defendant]
engaged in any type of fraudulent
scheme." Accordingly, the plaintiff's

petition for a writ was denied.
Green Oil factors and Hammond
hearing not applicable to

questions of excessiveness or
inadequacy of jury verdict awarding
solely compensatory damages

In Pit! v. Century II, Inc., [Ms.
1920923, December 22, 1993],
_ Sp.2d__ (Ala. 1993), the plaintiff
was injured in a crane accident. He sued
the crane manufacturer on claims for
negligence, wantonness and liability
under Alabama’s Extended Manufactur-
er's Liability Doctrine. The plaintiff's
claims were all based on the absence of
an emergency brake on the crane.

At trial, following the conclusion of
all of the evidence, the trial court grant-
ed the defendant's motion for a directed
verdict as to the plaintiff's claim for
wantonness. The plaintiff then voluntar-
ily dismissed his negligence count. This
left the AEMLD count as the plaintiff's
only remaining claim. The jury subse-
quently returned a verdict in favor of
the plaintiff, and awarded him compen-
satory damages of $300,000. The defen-
dant moved for a new trial, which the
trial court denied conditioned upon the
plaintiff's acceptance of a remittitur of
$200,000. The plaintiff did not accept
the remittitur, and the trial court
ordered a new trial.

On appeal, the plaintiff argued that
the trial court had erred in ordering a
remittitur of the compensatory dam-
ages award. The trial judge's remittitur
order demonstrated that his reasons for
concluding that the jury verdict was
flawed and for ordering the $200,000
remittitur were based upon his analysis
of the factors set out in Green Oif Co. v.
Hornsby, 539 So.2d 218 (Ala, 1989},
which are the factors for a trial court to
consider in determining whether a jury
award of punitive damages is excessive
or inadequate. The plaintiff argued that
these factors are not applicable and
should not be considered by the trial
court when determining whether a jury
verdict solely for compensatory dam-
ages is excessive.
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The supreme court agreed. In writing
for an unanimous court, Justice Shores
noted that, in regard to awards exclu-
sively for compensatory damages, the
court’s prior holdings have narrowed
the scope of Hammond v. City of Gads-
den, 493 So.2d 1374 (Ala. 1986), so that
a Hammond hearing is not mandatory
“where the award is clearly supported
by the record.” See CSX Transp., Inc. v.
Day, 613 So.2d 883 (Ala. 1993). Justice
Shores further stated:

The reason for the difference in
approach [in compensatory dam-
age cases vis @ vis punitive dam-
age cases] is that a review of a
jury verdict for compensatory
damages on the ground of exces-
siveniess must focus on the plain-
tiff [as victim] and ask what the
evidence supports in terms of
damages suffered by the plaintiff.

A court reviewing a verdict for

compensatory damages must

determine what amount a jury, in
its discretion, may award, viewing
the evidence from the plaintiff’s
perspective. Bridges v. Clements,

580 So.2d 1346, 1349 (Ala, 1991).

In contrast, a review of a jury
verdict for punifive damages on
grounds of excessiveness must
focus on the defendant. The
Green 0l factors are not all-
inclusive, but they require a
reviewing court, whether trial or
appellate, to begin and end its
review of a punitive award by
focusing on the defendant and the
defendant’s conduct. The jury and
a reviewing court in a punitive
damages case struggle to deter-
mine what amount is appropriate
to further the aims of punitive
verdicts: to punish the particular
defendant before the court and to
deter others from similar conduct
in the future. These considera-
tions have no place in a review of
a purely compensatory jury
award, where a reviewing court
should view the award from the
standpoint of the victim.
Accordingly, because this was a case

involving only compensatory damages
and the trial court considered factors
that are relevant only to an award of
punitive damages, the trial court erred
when it conditioned the denial of a new
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trial on the plaintiff's acceptance of the
$200,000 remittitur.

BANKRUPTCY

Insiders have right to jury trial, but
Fourth Circuit says bankruptey court
cannot hold trial

In re Stansbury Poplar Place, 13 F.3d
122, 25 B.C.D. 95, (4th Cir. (Md.), Dec.
27, 1993). In October 1990, five related
estates filed Chapter 11 cases; one
month later the unsecured creditor’s
committee was appointed as the party
responsible for unsecured creditors in
all the cases. Two years later the court
authorized the committee to file avoid-
able transfer proceedings against sever-
al insiders, who then filed jury de-
mands. The insiders also requested that
the reference be withdrawn contending
that the bankruptey court has no
authority to conduct jury trials. The
committee contended that because it
also had requested an equitable
accounting no jury trial was warranted.
On reaching the Fourth Circuit, it was
held that regardless of the complete dis-
array of records, if no proof of claim
had been filed, the Seventh Amendment
entitled a party, whether or not an
insider who had control of the business,
to a jury trial. Further, filing a proof of
claim in a related case would not affect
the jury entitlement where no claim
had been filed, The court quoted the
1.5, Supreme Court that stated, “where
both legal and equitable issues are pre-
sented in a single case, ‘only under the
most imperative circumstances...can
the right to a jury trial of legal issues be
lost through prior determination of
equitable claims." (Dairy Queen v.
Woods, 369 U.5. 469-1962).

The court then discussed the authori-
ty of bankruptcy courts to conduct jury
trials. It declared that there was no leg-
islative guidance either in the wording
of the statutes, or in the legislative his-
tory. In holding that the bankruptcy
court does not have such authority, it
adopted reasoning of the Seventh and
Eighth circuits that there would have
to be a direct allowance by Congress
and that authority could not be implied.
Finally, the Fourth Circuit stated that
the decision whether or not to with-

draw the reference immediately is a
pragmatic question that should be left
to the discretion of the district court,
case by case,

Be careful to protect administrative
expenses in case converted from Chap-
ter 11 to Chapter 7

In the Matter of DeVries Grain & Fer-
tilizer, 12 F.3d 101, 25 B.C.D. 89, (Tth
Cir. (111.), Dec. 22, 1993). DeVries
(debtor) had an involuntary Chapter 11
petition filed against it on January 31,
1986. Hollewell Enterprises sold on
open account and also made loans to
debtor on May 7, 1986. On June 12,
1989, Hollewell filed an administrative
claim of $389,606.11, requesting pay-
ment first under §503(b){1}(A) as an
ordinary expense, and secondly under
503(b) (3)(D) as making a substantial
contribution to the estate. A hearing
took place on September 11, 1989 with-
out an order being issued. On January
18, 1990, the case converted to Chapter
7, and on February 6, 1990, an order
issued that claims must be filed within
90 days after the meeting of creditors,
Hollewell, which had never filed a proof
of claim, ignored the order. Two years
thereafter, Hollewell filed a request to
have its Chapter 11 expense allowed,
which was denied by the bankruptcy
and district courts. The Seventh Circuit
affirmed, stating that neither the
Bankruptcy Code nor Rules provide for
allowance of administrative expense
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after conversion from Chapter 11 to
Chapter 7 unless a proof of claim under
Section 501 is filed either before or
after conversion. It also determined
that the request for payment of an
administrative expense cannot be treat-
ed as filing a proof of claim, as no court
has ever considered a pre-conversion
Chapter 11 request for payment of
administrative expense Lo constitute a
claim in Chapter 11. Hollewell's attor-
ney attempted to show “excusable
neglect” under Proneer nvesfment, 113
S.Ct. 1489, which the Seventh Circuit
disposed of by stating Pioneer applied
only to Chapter 11 cases, and actually
supported the denial.

Comment: This seems a rather harsh
result, especially as the creditor had
filed a request with the court during the
Chapter 11 pendency. Many Chapter 11
cases fail. Those attorneys who deal in
Chapter 11 should keep the holding of
this case in mind, and remember that if
there is any doubt, be sure to file the
proof of claim.

Fifth Circuit rules on dischargeability
of out-of-time amendment to list debt
In the Matter of Stone, 10 F.3d 285,
62 USLW 2449, Bankr. L. Rep. P. 75,
651, (5th Cir. (Tex.) Jan. 3, 1994). In a
no-asset Chapter 7 case, debtor inadver-
tently failed to list a creditor to whom
they (hushand and wife) had owed on
the purchase of a condo and later sold
prior to the bankruptcy. Prior to the
close of the case, but long after the 90-
day period for filing claims, the credi-
tor, upon learning of the bankruptcy,
filed a complaint in the bankruptcy
court claiming non-dischargeability
under 523(a)(3)(A) of the Bankruptcy
Code, No fraud was alleged. The lower
courts ruled the debt non-discharge-
able. The Fifth Circuit first reviewed
judicial constructions under the old Act
reflecting that there had been contra-
dictory interpretations pre-Code. The
court then examined present
523(a)(3)(A), stating that although the
words are rational, they are ambiguous.
The court concluded that the statute
must be interpreted with equitable
principles in mind, following three
principles: (1) reason for failure to list;
(2) amount of court disruption likely to
follow; and (3) any prejudice suffered by
the unlisted creditor, as well as listed
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creditors, (In discussing the reasons for
failure to list, the Eleventh Circuit case
of Batcher, 781 F.2d 1534 was men-
tioned as holding there should be no
discharge if failure to list was motivated
by intention, fraud or done improperly.)

The court found that none of the
mentioned factors were present, that
the creditor had a full cpportunity to
litigate the matter in the lower courts,
and that there was no prejudice. Thus,
the debt was ruled dischargeable, and
the lower courts reversed.

Debtor is not “party aggrieved” and
thereby not proper party to appeal
order allocating payments between
secured parly and attorney for debtor
In re Ernest Dykes, 10 F.3d 184, 62
USLW 2403, Bankr. L. Rep. P. 75, 615,
(3rd Cir. Nov. 30, 1993). Debtors (hus-
band and wife) made 19 payments on a
48-payment contract with GMAC, and
then filed Chapter 13. The plan called
for the first ten payments of $120 for
debtors' attorney, and then for approxi-
mately three years for two secured cred-
itors. GMAC objected, and after notice
and hearing, the bankruptcy court held
that the installment payments would be
divided between GMAC and the attorney
until she received $1,200, The debtors
appealed to the district court and then

to the Third Circuit seeking to reinstate
the original plan. The Third Circuit said
the debtors were unaffected by the
bankruptcy court order as they would
pay $120 per month regardless. Thus,
they were not proper parties to appeal.
The court then taxed the costs against
the attorney, stating it would not be
right to tax the debtors, and also direct-
ed the bankruptcy court not to allow
attorney's fees for the appeal. |

PLEASE NOTE!

Alabama State Bar
members:
Whenever you are
requested to furnish your
state bar identification
number (pleadings filed
with courts, etc.),
please refer to your
Social Security number,
as that is what we keep on
record identifying you.

Policies & Commitments
Deeds & Mortgages
® Data Base Reporting
* On site Training Available
¢ 10995 Reporting

$1,495.00

LANDTECH

DATA CORPORATION

LANDTECH 86

Real Estate Settlement System

For Laser or Matrix Printers

e HUD 1 Automatic Calculations
* Checks & Escrow Accounting
* Word Processor - Spell Check

(800) 937-2938
303 Guaranty Bu:ilding * 120 South Olive Avenue = West Palm Beach, FL 33401

May 1994 / 187



ALABAMA STATE BAR SECTION
MEMBERSHIP APPLICATION

To join one or more sections, complete this form and attach separate chiecks
payable to each section you wish to join.

NAME

FIRM OR AGENCY
OFFICE ADDRESS

OFFICE LOCATION

SECTION ANNUAL DUES

BANKRUPTCY AND COMMERCIAL LAWY ...covvinnimsssrisersassormsmsnssrmmsnssss ssssnnsmssssssssass sisssnsnssssssnssss snsssssnsanspsssssssrsnss 20
BUSINESS TORTS AND ANTITRUST LAW ...ccvmmmanmimissssssssssssissrmmmmsrmmsmrsssssssssisssssssissssssssssssssssssssispssssssnressss § 1 3
CORPORATION, BANKING AND BUSINESS LAW ..o sssssnmsssssssssssisssssenssssssssresssssssnsssssssesessere§ 10
LABOR AND EMPLOYMENT LAWS10 IF PRACTICING LESS THAN 5 YEARS, $30 IF PRACTICING 5 OR MORE YEARS
REAL PROPERTY, PROBATE AND TRLIST LAW ...ttt i s sssiticsssnsssssinssisssmsinsansssssssssanicred §0

TOTAL

REMEMBER: ATTACH A SEPARATE CHECK FOR EACH SECTION,
MAIL TO: SECTIONS, ALABAMA STATE BAR, P.O. BOX 671, MONTGOMERY, AL 36101

188 / May 1994 THE ALABAMA LAWYER




Alabama Law Foundation
Awards Grants

By Tracy A. Daniel

ow interest rates were a boon to home buyers in 1993, but

meant the second consecutive vear of a decline in IOLTA income

to the Alabama Law Foundation. Interest rates paid on lawyers'
trust accounts ranged from 2 percent to 3 percent, down from an aver-
age of 5 percent just three years ago. In March 1994 the foundation
awarded $800,000 in grants to 24 organizations throughout Alabama, a
20 percent decline over the $1 million given in 1993, However, interest
rates have shown a slight uptick since the first of the year.

The Grants Committee, chaired by Allan Chason of Bay Minette, had
the difficult task of cutting down the $1,291,000 in granl requests
received to the $800,000 available, Consequently, the foundation could
not fund all requests submitted, All but one of those who received
funding in previous years received cuts or level funding. The other
members of the committee are Delores Bovd, Montgomery: Richard
Hartley, Greenville; Alan Livingston, Dothan; Sam Stockman, Mobile;
Jim Pruett, Birmingham; Donna Pate, Huntsville; and Andy Wear, Fort
Payne. The foundation is grateful for the time they contribute to review
the requests,

The foundation continued its funding of legal aid to the poor
through its funding of Legal Services lawyers to provide representation
of victims of domestic abuse in legal matters. The Alabama State Bar
Volunteer Lawyers Program and the Mobile Bar Association Pro Bono
Program both continued to grow, exhibiting the willingness of lawyers
to volunteer their time and expertise to help the needy. Over 1,500
Alabama attorneys participate in pro bono efforts, either through
accepting cases referred to them or voluntarily reporting the number
of pro bono hours they work.

The foundation continued its funding of the Alabama Capital Repre-
sentation Resource Center, which provides assistance to attornevs
appointed to represent defendants in capital cases in the post-convic-
tion stage. The center’s help makes it easier for lawyers to provide
effective representation for their clients in these complex cases,

Domestic abuse shelters in Birmingham, Huntsville, Gadsden,
Anniston, and Mobile received grants to help fund victims' advocates.
The advocates work with victims of domestic abuse to help guide them
through the court system. They provide assistance in matters as basic
as obtaining warrants which often seem overwhelming to someone
scared and confused,

The Mobile Bay Area Partnership for Youth and the Young Lawyers'
SectionYMCA Youth Judicial Program both received funding for pro-
Jjects involving voung people. The former will hold a camp in Prichard
this summer for young people at risk of becoming involved in crime. At
the other end of the spectrum, the Youth Judicial Program sponsors
maock trial competitions to help high school students learn how the
judicial systemn works.

A complete list of grants awarded follows, The foundation thanks the
lawyers and banks participating in the 10LTA program for their sup-
port. If you do not currently participate in IOLTA or have changed
banks or firms and wish to establish a new 10LTA account, please con-
tact Tracy Daniel at 269-1515 or 800-354-6154. &
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1994 Grants

LEGAL AID TO THE POOR

Legal Services Corporation of Alabama ..o .$240,000
Legal Services of North Central Alabama .....ussss 575,000
Legal Services of Metro Birmingham w...uueseeee: 575,000
Mobile Bar Association $50,000
Alabama State Bar Volunteer Lawyers Program........$70,000
Montgomery County Bar Pro Bono Project v.uuuu.. ...$10,000
Total §520,000
ADMINISTRATION OF JUSTICE

Capital Representation Resource Center . $75,000
Alabama Prison Project $55,000
Alabama State Bar Center for Dispute Resolution....$42,500
Mobile Bay Area Parinership for Youth, Inc. ......$10,000
Birmingham YWCA Family Violence Center..umem. 520,000

The Shelter, Inc. $15,000
HOPE Place, Inc. $7,500
Penelope House, Inc. $12,500
2nd Chance, Inc. $7,500
Total $245,000
LAW-RELATED EDUCATION

Youth Judicial Program $10,000
City of Vemon $1,469
Total $11,469
LAW LIBRARIES

Calhoun County $3,500
Etowah County 55,000
Geneva County $4,000
Madison County $3,500
Montgomery County $700
Pickens County $3,000
Total $23,450
TOTAL $799,919
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OPINIONS OF THE GENERAL COUNSEL

By ROBERT W. NORRIS, general counsel

UESTION:

The Standing Committee on Ethics and Profes-
sional Responsibility of the American Bar Associa-
tion issued Formal Opinion 93-379 on December

6, 1993, concerning billing for professional fees, disbursements
and other expenses. This office receives numerous requests
concerning these subjects and, for that reason, requests the
Disciplinary Commission to determine whether or not this
opinion correctly states the rule applicable to Alabama lawyers

concerning these matters.
A that ABA Formal Opinion 93-379 correctly states
the rule applicable to Alabama lawyers concerning
the billing of professional fees, disbursements and other
expenses. Accordingly, Formal Opinion 93-379 is incorporated
herein and made a part of this opinion.

NSWER:
It is the opinion of the Disciplinary Commission

American Bar Association Formal Opinion 93-379
Consistent with the Model Rules of Professional Conduct, a
lawyer must disclose to a client the basis on which the client is
to be billed for both professional time and any other charges.
Absent a contrary understanding, any invoice for professional
services should fairly reflect the basis on which the client’s
charges have been determined. In matters where the client has
agreed to have the fee determined with reference to the time
expended by the lawyer, a lawyer may not bill more time that
she actually spends on a matter, except to the extent that she
rounds up to minimum time periods (such as one-quarter or
one-tenth of an hour). A lawyer may not charge a client for
overhead expenses generally associated with properly main-
taining, staffing and equipping an office; however, the lawyer
may recoup expenses reasonably incurred in connection with
the client’s matter for services performed in-house, such as
photocopying, long distance telephone calls, computer
research, special deliveries, secretarial overtime, and other
similar services, so long as the charge reasonably reflects the
lawyer’s actual cost for the services rendered, A lawyer may not
charge a client more that her disbursements for services pro-
vided by third parties like court reporters, travel agents or
expert wilnesses, excepl to the extent that the lawyer incurs
costs additional to the direct cost of the third-party services.
The legal profession has dedicated a substantial amount of time
and energy to developing elaborate sets of ethical guidelines for
the benefit of its clients. Similarly, the profession has spent
extraordinary resources on interpreting, teaching and enforcing
these ethics rules. Yet, ironically, lawyers are not generally regard-
ed by the public as particularly ethical. One major contributing

factor to the discouraging public opinion of the legal profession
appears to be the billing practices of some of its members.

It is @ common perception that pressure on lawvers to bill a
minimum number of hours and on law firms to maintain or
improve profits may have led some lawyers to engage in prob-
lematic billing practices, These include charges to more than
one client for the same work or the same hours, surcharges on
services contracted with outside vendors, and charges beyond
reasonable costs for in-house services like photocopying and
computer searches. Moreover, the bases on which these
charges are to be assessed often are not disclosed in advance or
are disguised in cryptic invoices so that the client does not
fully understand exactly what costs are being charged to him,

The Model Rules of Professional Conduct provide important
principles applicable to the billing of clients, principles which,
if followed, would ameliorate many of the problems noted
above, The Committee has decided to address several practices
that are the subject of frequent inquiry, with the goal of help-
ing the profession adhere to its ethical obligations to its clients
despite economic pressures.

The first set of practices involves billing more than one client
for the same hours spent. In one illustrative situation, a lawyer
finds it possible to schedule court appearances for three clients
on the same day. He spends a total of four hours at the court-
house, the amount of time he would have spent on behalf of
each client had it not been for the fortuitous circumstance that
all three cases were scheduled on the same day. May he bill
each of the three clients, who otherwise understand that they
will be billed on the basis of time spent, for the four hours he
spent on them collectively? In another scenario, a lawyer is fly-
ing cross-country to attend a deposition on behalf of one client,
expending travel time she would ordinarily bill to that client. If
she decides not to watch the movie or read her novel, but to
work instead on drafting a motion for another client, may she
charge both clients, each of whom agreed to hourly billing, for
the time during which she was traveling on hehalf of one and
drafting a document on behalf of the other? A third situation
involves research on a particular topic for one client that later
turns out to be relevant to an inguiry from a second client. May
the firm bill the second client, who agreed to be charged on the
basis of time spent on his case, the same amount for the recy-
cled work product that it charged the first client?

The second set of practices involves billing for expenses and dis-
bursements, and is exemplified by the situation in which a firm
contracts for the expert witness services of an economist at an
hourly rate of $200. May the firm bill the client for the expert's
time at the rate of $250 per hour? Similarly, may the firm add a
surcharge to the cost of computer-assisted research if the per-
minute total charged by the computer company does not include

Formal Opinion 93-379 Billing for Professional Fees, Disbursements and Other Expenses, December 6, 1993, reprinted with

permission of the American Bar Association
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the cost of purchasing the computers or staffing their operation?

The guestions presented to the Committee require us to
determine what constitute reasonable billing procedures; that
is, what are the services and costs for which a lawyer may
legitimately charge, both generally and with regard to the spe-
cific scenarios? This inquiry rcquius an elucidation of the
Rule of Professional Conduct 1.5, and the Model Code of Pro-
fessional Responsibility DR 2-106.2

Disclosure of the Bases
of the Amounts to Be Charged

At the outset of the representation the lawyer should make
disclosure of the basis for the fee and any other charges to the
client. This is a two-fold duty, including not only an explana-
tion at the beginning of engagement of the basis on which fees
and other charges will be billed, but also a sufficient explana-
tion in the statement so that the client may reasonably be
expected to understand what fees and other charges the client
is actually being billed.

Authority for the obligation to make disclosure at the begin-
ning of a representation is found in the interplay among a
number of rules. Rule 1.5(b) provides that:

When the lawyer has not regularly represented
the client, the basis or rate of the fee shall be com-
municated to the client, preferably in writing,
before or within a reasonable time after commenc-
ing the representation.

The Comment to Rule 1.5 gives guidance on how to execute
the duty to communicate the basis of the fee:

In a new client-lawyer relationship ... an under-
standing as to the fee should be promptly estab-
lished. It is not necessary to recite all the factors
that underlie the basis of the fee, but only those
that are directly involved in its computation. It is
sufficient, for example, to state that the basic rate
is an hourly charge or a fixed amount or an esti-
mated amount, or to identify the factors that may
be taken into account in finally fixing the fee.
When developments occur during the representa-
tion that render an earlier estimate substantially
inaccurate, a revised estimate should be provided
to the client. A written statement concerning the
fee reduces the possibility of misunderstanding.
Furnishing the client with a simple memorandum
or a copy of the lawyer’s customary fee schedule is
sufficient if the basis or rate of the fees is set forth.

This obligation is reinforced by reference to Model Rule
1.4(b) which provides that:
A lawyer shall explain a matter to the extent rea-
sonably necessary to permit the client to make
informed decisions regarding the representation.

While the Comment to this Rule suggests its obvious appli-
cability to negotiations or litigation with adverse parties, its
important principle should be equally applicable to the
lawyer's obligation to explain the basis on which the lawyer
expects to be compensated, so the client can make one of the
more important decisions “regarding the representation.”

An obligation of disclosure is also supported by Model Rule

THE ALABAMA LAWYER

7.1, which addresses communications concerning a lawyer's
services, including the basis on which fees would be charged,
The rule provides:

A lawyer shall not make a false or misleading commu-
nication about the lawyer or the lawyer's services. A
communication is false or misleading if it:

{a) contains a material misrepresentation of fact or
law, or omits a fact necessary to make the statement
considered as a whole not materially misleading.

It is clear under Model Rule 7.1 that in offering to perform
services for prospective clients it is critical that lawyers avoid
making any statements about fees that are not complete. If it
is true that a lawyer when advertising for new clients must
disclose, for example, that costs are the responsibility of the
clients, Zauderer v. Office of Disciplinary Counsel, 471 U.S,
626 (1985), it necessarily follows that in entering into an actu-
al client relationship a lawyer must make fair disclosure of the
basis on which fees will be assessed.

A corollary of the obligation to disclose the basis for future
billing is a duty to render statements to the client that ade-
quately apprise the client as to how that basis for billing has
been applied. In an engagement in which the client has agreed
to compensate the lawyer on the basis of time expended at reg-
ular hourly rates, a bill setting out no more than a total dollar
figure for unidentified professional services will often be insuf-
ficient to tell the client what he or she needs Lo know in order
to understand how the amount was determined. By the same
token, billing other charges without breaking the charges
down by type would not provide the client with the informa-
tion the client needs to understand the basis for the charges.

Initial disclosure of the basis for the fee arrangement fosters
communication that will promote the attorney-client relation-
ship. The relationship will be similarly benefitted if the state-
ment for services explicitly reflects the basis for the charges so
that the client understands how the fee bill was determined.

Professional Obligations
Regarding the Reasonableness of Fees

Implicit in the Model Rules and their antecedents is the
notion that the attorney-client relationship is not necessarily
one of equals, that it is built on trust, and that the client is
encouraged to be dependent on the lawyer, who is dealing with
matters of great moment to the client. The client should only
be charged a reasonable fee for the legal services performed.
Rule 1.5 explicitly addresses the reasonableness of legal fees.
The rule deals not only with the determination of a reasonable
hourly rate, but also with total cost to the client. The Com-
ment to the rule states, for example, that “[a] lawyer should not
exploit a fee arrangement based primarily on hourly charges by
using wasteful procedures.” The goal should be solely to com-
pensate the lawyer fully for time reasonably expended, an
approach that if followed will not take advantage of the client.

Ethical Consideration 2-17 of the Model Code of Profession-
al Responsibility provides a framework for balancing the inter-
ests between the lawver and client in determining the reason-
ahleness of a fee arrangement:

The determination of a proper fee requires consideration of
the interests of both client and lawyer, A lawyer should not
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charge more than a reasonable fee, for excessive cost of legal
service would deter laymen from utilizing the legal svstem in
protection of their rights. Furthermore, an excessive charge
abuses the professional relationship between lawyer and
client. On the other hand, adequate compensation is necessary
in order to enable the lawyer to serve his client effectively and
to preserve the integrity and independence of the profession.
The lawyer’s conduct should be such as to promote the

client’s trust of the lawyer and of the legal profession. This
means acting as the advocate for the client to the extent
necessary to complete a project thoroughly, Only through
careful attention to detail is the lawyer able to manage a
client’s case properly. An unreasonable limitation on the
hours a lawyer may spend on a client should be avoided as
a threat to the lawyer's ability to fulfill her obligation
under Model Rule 1.1 to “provide competent representa-
tion to a client.” “Competent representation requires the
legal knowledge, skill, thoroughness and preparation nec-
essary for the representation.” Model Rule 1.1. Certainly
either a willingness on the part of the lawyer, or a demand
by the client, to circumscribe the lawyer's efforts, to com-
promise the lawyer’s ability to be as thorough and as pre-
pared as necessary, is not in the best interests of the client
and may lead to a violation of Model Rule 1.1 if it means
the lawver is unable to provide competent representation.
The Comment to Model Rule 1.2, while observing that
“the scope of services provided by a lawyer may be limited
by agreement,” also notes that an agreement "concerning
the scope of representation must accord with the
Rules....Thus, the client may not be asked to agree to rep-
resentation so limited in scope as to violate Rule 1.1...."

On the other hand, the lawyer who has agreed to bill on the
basis of hours expended does not fulfill her ethical duty if she
bills the l:hmt for more time than she actually spent on the
client's behalf.' In addressing the hypotheticals regarding (a)
simultaneous appearance on behalf of three clients, (b) the air-
plane flight on behalf of one client while working on another
client’s matters and (c) recycled work product, it is helpful to
consider these guestions, not from the perspective of what a
client could be forced to pay, but rather from the perspective
what the lawyer actually earned. A lawyver who spends four
hours of time on behalf of three clients has not earned twelve
billable hours. A lawyer who flies for six hours for one client,
while working for five hours on behalf of another, has not
earned eleven billable hours. A lawyer who is able to reuse old
work product has not re-earned the hours previously billed and
compensated when the work product was first generated.
Rather than looking to profit from the fortuity of coincidental
scheduling, the desire to get work done rather than watch a
movie, or the luck of being asked the identical question twice,
the lawyer who has agreed to bill solely on the basis of time
spent is obliged to pass the benefits of these economies on to
the client. The practice of billing several clients for the same
time or work product, since it results in the earning of an
unreasonable fee, therefore is contrary to the mandate of the
Model Rules. Model Rule 1.5.

Moreover, continuous toil on or overstaffing a project for the
purpose of churning out hours is also not properly considered
“earning” one's fees. One job of a lawyer is to expedite the legal
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process. Model Rule 3.2. Just as a lawyer is expected to dis-
charge a matter on summary judgment if possible rather than
proceed to trial, so too is the lawyer expected to complete other
projects for a client efficiently. A lawyer should take as much
time as is reasonably required to complete a project, and
should certainly never be motivated by anything other than the
best interests of the client when determining how to staff or
how much time to spend on any particular project.

It goes without saying that a lawyver who has undertaken to
bill on an hourly basis is never justified in charging a client for
hours not actually expended. If a lawyer has agreed to charge the
client on this basis and it turns out that the lawyer is particularly
efficient in accomplishing a given result, it nonetheless will not
be permissible to charge the client for more hours than were
actually expended on the matter. When that basis for billing the
client has been agreed to, the economies associated with the
result must inure to the benefit of the client, not give rise to an
opportunity to bill a client phantom hours. This is not to say that
the lawyer who agreed to hourly compensation is not free, with
full disclosure, to suggest additional compensation because of a
particularly efficient or outstanding result, or because the lawyer
was able to reuse prior work product on the client’s behalf. The
point here is that fee enhancement cannot be accomplished sim-
ply by presenting the client with a statement reflecting more bil-
lable hours than were actually expended. On the other hand, if a
matter tums out to be more difficult to accomplish than first
anticipated and more hours are required than were originally
estimated, the lawyer is fully entitled (though not required) to
hill those hours unless the client agreement turned the original
estimate into a cap on the fees to be charged.

Charges Other Than Professional Fees

In addition to charging clients fees for professional services,
lawyers typically charge their clients for certain additional
items which are often referred to variously as disbursements,
out-of-pocket expenses or additional charges. Ingquiries to the
Committee demonstrate that the profession has encountered
difficulties in conforming to the ethical standards in the areas
as well. The Rules provide no specific guidance on the issue of
how much a lawyer may charge a client for costs incurred over
and above her own fee. However, we believe that the reason-
ableness standard explicitly applicable to fees under Rule 1.5(a)
should be applicable to these charges as well,

The Committee, in tryving to sort oul the issues related to
these charges, has identified three different questions which
must be addressed. First, which items are properly subject to
additional charges? Second, to what extent, if at all, may clients
be charged for more than actual out-of-pocket disbursements?
Third, on what basis may clients be charged for the provision of
in-house services? We shall address these one at a time.

A. General Overhead

When a client has engaged a lawyer to provide professional
services for a fee (whether calculated on the basis of the number
of hours expended, a flat fee, a contingent percentage of the
amount recovered or otherwise) the client would be justifiably
disturbed if the lawyer submitted a bill to the client which
included, beyond the professional fee, additional charges for gen-
eral office overhead. In the absence of disclosure to the client in
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advance of the engagement to the contrary, the client should
reasonably expect that the lawver's cost in maintaining a library,
securing malpractice insurance, renting of office space, purchas-
ing utilities and the like would be subsumed within the charges
the lawyer is making for professional services.

B. Disbursements

At the beginning of the engagement lawyers typically tell
their clients that they will be charged for disbursements. When
that term is used clients justifiably should expect that the
lawyer will be passing on to the client those actual payments of
funds made by the lawyer on the client's behalf. Thus, if the
lawver hires a court stenographer to transcribe a deposition, the
client can reasonably expect to be billed as a disbursement the
amount the lawyer pays to the court reporting service. Similar-
ly, if the lawver flies to Los Angeles for the client, the client can
reasonably expect to be billed as a disbursement the amount of
the airfare, taxicabs, meals and hotel room.

It is the view of the Committee that, in the absence of disclo-
sure to the contrary, it would be improper if the lawyer assessed
a surcharge on these disbursements over and above the amount
actually incurred unless the lawyer herself incurred additional
expenses beyond the actual cost of the disbursement item. In the
same regard, if a lawyer receives a discounted rate from a third-
party provider, it would be improper if she did not pass along the
benefit of the discount to her client rather than charge the client
the full rate and reserve the profit to herself. Clients quite prop-
erly could view these practices as an attempt to create additional
undisclosed profit centers when the client had been told he
would be hilled for dishursements,

C. In-House Provision of Services

Perhaps the most difficult issue is the handling of charges to
clients for the provision of in-house services. In this connection
the Committee has in view charges for photocopying, computer
research, on-site meals, deliveries and other similar items. Like
professional fees, it seems clear that lawyers may pass on reason-
able charges for these services. Thus, in the view of the Commit-
tee, the lawyer and the client may agree in advance that, for
example, photocopying will be charged at $.15 per page, or mes-
senger services will be provided at $5.00 per mile. However, the
guestion arises what may be charged to the client, in the absence
of a specific agreement to the contrary, when the client has sim-
ply been told that costs for these items will be charged to the
client. We conclude that under those circumstances the lawyer is
obliged to charge the client no more than the direct cost associat-
ed with the service (i.e., the actual cost of making a copy on the
photocopy machine) plus a reasonable allocation of overhead
expenses directly associated with the provision of the service (e.g.,
the salary of a photocopy machine operator).

It is not appropriate for the Committee, in addressing ethical
standards, to opine on the various accounting issues as to how
one calculates direct cost and what may or may not be included
in allocated overhead. These are questions which properly
should be reserved for our colleagues in the accounting profes-
sion. Rather, it is the responsibility of the Committee to explain
the principles it draws from the mandate of Model Rule 1.5's
injunction that fees be reasonable. Any reasonable calculation of
direct costs as well as any reasonable allocation of related over-
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head should pass ethical muster, On the other hand, in the
absence of an agreement to the contrary, it is impermissible for
a lawyer to create an additional source of profit for the law firm
beyvond that which is contained in the provision of professional
services themselves. The lawyer’s stock in trade is the sale of
legal services, not photocopy paper, tuna fish sandwiches, com-
puter time or messenger services.

Conclusion

As the foregoing demonstrates, the subject of fees for profes-
sional services and other charges is one that is fraught with
tension between the lawyer and the client. Nonetheless, if the
principles outlined in this opinion are followed, the ethical res-
olution of these issues can be achieved. |

Endnotes

1. Rule 1.5 states in relevant part:

(a) A tawyer's fee shall be reasonable, The factors 1o be considered
in determining the reasonableness of a fes include the following:
{1) The time and labor required, the novelty and difficulty of the

guestions involved, and the skill requisite 1o perorm the legal
service properly;

(2) the likelihood, It apparent to the chent, that the acceptance of
the particular employment will preclude ather employment by
{he lawyer;

(3} the fee customarily charged in the locality for similar legal ser-
vices;

(4} the amount involved and the resulls obtained,

(5) the time limitations imposed by the client or by the circum-
slances;

(6) the nature and length of the professional relaticnship with the
cliant;

(7) the experience, reputation, and ability of the lawyer or lawyers
performing the services, and

(8) whathear the fee is fixed or contingent.

(o) When the lawyer has not regularly represented the client, the
basis or rate of the fee shall be communicated to the client,
prefarably In writing, befare or within a reasonable time after
commencing the reprasentation.

2. DR 2-106 conlains substantially the same factors listed in Rule 1.5 1o
determine reasonableness, but does not require that the basis of the fee
be communicated to the client "preferably in writing” as Rule 1.5 does.

3. Beyond the scope ol this opinion is the question whether a lawyer,
with full disclosure to a sophisticated client of the risks involved, can
agree o undertake at the request of the client only ten hours of
research, when the lawyer knows thal the resulting work product
does not fulfill the competent representation requirement of Modal
Rula 1.1,

4, Rule 1.5 clearly contermplates that there are bases for billing clients
other than the time expended. This opinion, however, only address-
&5 issues raised when it is understood that the client will be charged
on the basis of time expended.
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please refer to your Social Security number, as that is
what we keep on record identifying you.
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M. A. Marsal

HEREAS, M, A. Marsal, a
distinguished member of
this association, passed

away on November 4, 1993; and
NOW, THEREFORE, BE IT
RESOLVED THAT “Bubba”, as he
was affectionately known, was borm
in Mobile, Alabama where he
attended public schools. He attend-
ed undergraduate school at Spring
Hill College and the University of
Alabama, He served in the Air Force
in World War 11 and was stationed
in Guam. He graduated from the
University of Alabama Law School
in 1950, when he began the practice
of law with Harry Seale. He was a

WiLLis ViNcent BELL
Montgomery
Admitted: 1949
Died: December 28, 1993

KALETAH NEWELL CARROLL
Fairfax, VA
Admitted: 1954
Died: December 28, 1993

CHARLES LEwis DunN
Birmingham
Admitted: 1964
Died: March 1, 1994

partner with
the law firm
of Seale, Mar-
sal & Seale,
where he prac-
ticed Law with
Harry Seale,
A, Seale and
his son, Tony.
Bubba was
truly a “law-
ver's lawyer” in every sense of the
word, being an able and feared trial
lawyer representing plaintiffs in
personal injury civil actions in
which he was able to win a number
of large verdicts, as well as defen-
dants in criminal actions, in which
he was able to obtain acquittals in
numerous capital cases. He was a
member of the Alabama State Bar,

Normay W. Harmis, Jr.
Decatur
Admitted: 1968
Died: March 16, 1994

Samuet Earce Hosgs
Selma
Admitted: 1948
Died: January 4, 1994

JACK MONTCOMERY
Birmingham
Admitted: 1967
Died: February 12, 1994

e« M. E-M.O.R.1.A-L.S .

American Bar Association and
Alabama Trial Lawvers Association.
He was an avid sportsman who
enjoyed hunting, fishing, boats and
all outdoor activities.

Bubba Marsal was a devoted hus-
band and father whose loss is felt
keenly by all who knew him. He is
survived by his wife, Ann, one
daughter, Beth McFarlane of
Mobile, and three sons, L.A. Marsal
of Mobile, J.R. Marsal of Silver
Springs, Maryland and W.A. Wing of
Orlando, Florida, and nine grand-
children.

D. Richard Bounds
President
Mobile Bar Association

VIRGINIA CARRAWAY RAMSEY
Birmingham
Admitted: 1971
Died: February 8, 1994

Morris K. SIROTE
Birmmgham
Admitted: 1931
Died: February 19, 1994

Douvcrass WiLLiam Stockmam, 111
Birmingham
Admitted: 1982
Died: January 20, 1994

The Alabama State Bar and The Alabama Lawyer have no way of knowing when one of our members is deceased
unless we are notified. Do not wait for someone else to do it - if you know of the death of one of our members,

Please Help Us

please let us know. Send the information to:

Christie Tarantino, P.0. Box 671, Montgomery, Alabama 36101

I!
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CLASSIFIED NOTICES

RATES: Members: 2 free listings of 50 words or less per bar member per calendar year EXCEPT for "position want-
ed"” or “position offered” listings — $35 per insertion of 50 words or less, $.50 per additional word; Nonmembers: $35
per Insertion of 50 words or less, $.50 per additional word. Classified copy and payment must be received according o
the following publishing schedule: March '94 issue — deadline January 31, 1994, May '94 issue — deadline
March 31, 1994; no deadline extensions will be made.

Send classified copy and payment, payable to The Alabama Lawyer, to: Alabama Lawyer Classifieds, cfo Margaret
Murphy, P.O. Box 4156, Montgomery, Alabama 36101

Phone (205) 836-0922 or (205) 678-
FOR SALE 6144, SERVICES

« OFFICE SPACE: Downtown Huntsville.

« LAWBOOKS: The Lawbook Exchange, Historic Yarbrough Office Center, locat- - PROFESSIONAL LEGAL INVESTIGA-
Lid. buys and sells all major lawbooks, ed between the county and federal TOR: Licensed and bonded. Specializ-
state and federal, nationwide. For all courthouses. Large, medium and small ing in financial and securities related
your lawbook needs, phone 1-800-422- offices available. Elegant convenience cases. Extensive experience in white
6686. MasterCard, VISA and American at surprisingly competitive rates. Call collar investigations and case prepara-
Express accepted. (205) 534-3671 for information. tion for trial. For confidential consulta-

tions or copy of C.V. and references,

* LAWBOOKS: Save 50 percent on your - BEACH CONDO: Holiday Isle, Destin, contact Wyman O. Higgins at (205)

lawbooks. Call Mational Law Resource, Florida. Two bedrooms, two baths. 260-8892 or P.O. Box 211071, Mont-

America's larges! lawbooks dealer. Spectacular view of the Gulf and Destin gomery, Alabama 36121.

Huge inventories. Lowest prices. Excel- Pass. Heated pool, hot tub and tennis.

lent quality. Satisfaction guaranteed. Contact George K. Williams at (205) « DOCUMENT EXAMINER: Examination

Call us to sell your unneeded books. 551-0111. of Questioned Documents. Certified

Meed shelving? We sell new, brand Forensic Handwriting and Document

name, steel and wood shelving at dis- POSITIONS OFFERED Examiner. Twenty-seven years experi-

count prices. Free quotes. 1-B0D-279- ence in all forensic document problems.

7799, National Law Resource. + ATTORNEY JOBS: National and Fed- Formerly, Chief Oluesttnned. churnent
- LAWBOOKS: Willam S. Hein & Co,,  ©ral Employment Report. Highly regard-  Analyst, USA eriminal invesiigation L2t

Inc., serving the legal community for ed monthly detailed listing of attorney Eratsong?.i ki {ﬁ.mdg ]A_EH;ESE

over 60 years. We buy, sell, appraise and law-related johg witll‘l the U.S. Gov- MS ha I_F! :;1;5?5 _t::lr lS :FE]:IIE NACDLI

all lawbooks. Send want lisis to: Fax emment, other public/private employers Hem r: e : he_ -

(716) 883-5595 or phone 1-800-828- in Washington, D.C. throughout the HESU’“E‘H ee schedule upon request.

2571, U.S. and abroad. 500-600 new jobs ans Mayer Gidion, 218 Merrymant

each issue. $34 for three months; $58 Drive, Augusta, Georgia 30907, Phone

« LAWBOOKS: Commerce Clearing for six months. Federal Reports, 1010 (706) B60-4267.

House Board of Contract Appeals Deci- Vermant Avenue, NW, #408-AB, Wash- Y

sions from 1966 to current. Please con- ington, D.C. 20005. Phone (202) 393- ' ;EEﬁéxﬁii;:c;;rﬁ:fa;;ﬁs::ﬁ

tact Gail Huey at (205) 722-6377 or fax 3311. VISA and MasterCard accepted. : ’

Alabama Stale Bar since 1977. Access

205) 722-6232. All books i llent ) i
\e9) SOKE: iy, exopion {0 state law libary, WESTLAW available.

RN CAREER SERVICES Prompt deadline searches. Sarah

» LAWBOOKS: Complete, up-to-date sel Kathryn Farnell, 112 Moore Building,
of USCA for sale. Excellent condition. ~ * CAREER GUIDE: "What Can You Do Montgomery, Alabama 36104. Phone
Phone Theodore L. Hall at (205) 343- With a Law Degree?" '94-'95 edition. (205) 277-7937. No representation is
8363 Deborah Arron's top-rated career guide made that the quality of the legal ser-
for lawyers. Now updated & expanded. vices to be performed is greater than the

FOR RENT “Highly recommended” by Yale Law quality of legal services performed by
School. Includes career evaluation other lawyers.

tools, 500+ job ideas. Send $34.95 to

= BEACH HOUSES: Gulf Shores, Alaba- Niche Press, P.O. Box 994774, Seattle, - DOCUMENT EXAMINER: Certified
ma houses on beach, 2, 3 and 4 bed- Washington 98198, Phone (206) 285- Forensic Document Examiner. Chief
rooms, sleep 8-12, fully furnished. 5239, document examiner, Alabama Depart-
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ment of Forensic Sciences, retired. B.S,,
M.S. Graduate, university-based resi-
dant school in document examination.
Published nationally and internally. Eigh-
courts of Alabama. Forgery, alierations
and document authenticity examina-
tions, Criminal and non-criminal matters,
Amaerican Academy ol Forensic Sci-
ances, American Board of Forensic Doc-
ument Examiners, Amaerican Society of
Questioned Document Examiners.
Lamar Miller, 3325 Loma Road, #2-316,
P.O. Box 360999, Birmingham, Alaba-
ma 35236-0999. Phone (205) 988-4158.

« MEDICAL MALPRACTICE CONSUL-

TANT: Donald J. Neese, M.D. Compre-
hensive case analysis ol medical mal-
practice, personal injury and workers'
compensation. Assist attorneys in discov-
ery. Medical expert witnesses
provided/prepared. Damage/expense
analysis. Medical legal research. Media-
tion consultation. Medical risk manage-
ment, medical fraud and abuse detarmi-
nation. Noi a relerral service. Phone
(305) 856-1027. Fax (305) 285-1271.

« VIDEOS: Movie Television Arists wanis

to help your firm save time and money.
As Alabama's first and best legal produc-
tion facility, we prepare settlement
sentations that win cases and keep your
firm moving ahead. For more information,
please write to Movie Television Arists,
3421 Cedar Crest Circle, Birmingham,
Alabama 35216. Phone (205) 940-1536.

LEGAL RESEARCH AND WRITING:
$45 per hour. Licensed Alabama attor-
ney. Award-winning brief writer and
appellaie advocate. Contact Linda K.
McKnight. Phone (205) 343-4606. No
repraseniation is made that the quality
of the legal services lo be performed is
greater than the quallly of the legal ser-
vices performed by other lawyers.

FORENSIC DOCUMENT EXAMINA-
TION: Handwriting, lypewriting, altered
documents. Criminal and civil matters.
Medical records, wills, contracts,
deeds, checks, anonymous letters,
Court qualified. Thirly years combined
experience. ABFDE certified. Members,

American Academy ol Forensic Sci-
ence, American Soclely of Questioned
Document Examiners, International
Associalion for Identification. Carmey &
Meison Forensic Document Laboratory,
5855 Jimmy Carter Boulevard, Nor-
cross (Atlanta), Georgia 30071. Phone
(404) 416-7690.

= AUDIO TAPE EXPERT: Enhancement,

authentication, analysis and investiga-
tion of audio and tape-related matiers.
Twenty years professional audio experi-
ence. James Griffin, Forensic Tape Ser-
vices, 518 E. Capitol Street, #410, Jack-
son, Mississippi 38201. Phone 1-800-
TAPE-SERV. Fax (801) 353-7217.

* PARALEGAL: Experienced Mobile par-

alegal available for contract work. Quick
turmaround on research, copying cour
records, wilness interviews, etc. Com-
prehensive litigation suppon offered,
specializing in document management,
data analysis and graphical presenta-
tlons. Glenda R. Snodgrass, P.O. Box
B85, Mobile, Alabama 36601. Phone
(205) 433-45623.

e R R D L s o S R e S e S R T B R S i

ADDRESS CHANGES

Complete the form below ONLY if there are changes to your listing in the current Alabama Bar Directory. Due to changes in the
statute governing election of bar commissioners, we now are required to use members' office addresses, unless none is available or
a member is prohibited from receiving state bar mail at the office. Additionally, the Alabama Bar Direcfory is compiled from our
mailing list and it is important to use business addresses for that reason. NOTE: If we do not know of an address change, we cannot
make the necessary changes on our records, so please notify us when your address changes, Mail form to: Christie Tarantine, P.O.

Box 671, Montgomery, AL 36101.

Choose one: L1 Mr.
Full Name

Member [dentification (Social Security) Number
COMrs. COOHon. OMisz [OMs

O Other

Business Phone Number

Year of Admission

Birthdate

Firm

Office Mailing Address

City State

ZIP Code County

Office Street Address (if different from mailing address)

I ———— T W ————— — ——————— O ——
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Bruce Stern,
Solu Practitioner,
for LEXIS MVP.

It's real simple.

[ knew online legal research
was more current and more
convenient, but as a solo, |

didn't think I could afford it.
I was wrong.

MVP only costs me $130 a
month. Flat fee. No strings.
And for that I get unlimited
online access to state law!

And there's no downside.

Because there’s no minimum
subscription period and no
cancellation fee. MVP’s just
what they say it is... the
Most Valuable Part of LEXIS

for small law firms.

* Case Closed




ENCORE!

WIN'PERFORMS AGAIN AND AGAIN
FOR WESTLAW USERS EVERYWHERE.

3 F 1 '
| h-.' LU .Iil"- COnne:

e users discovered that revolutionury WWIN “plain

English” searching is a8 accurate and reliable s it is ey 1o wse,

||'.l Y b HTE T -_'I.|.II Ens.

Why has WIN ammcted so many users so Fist

First, 1S panented desiEn #nies you N verful nlo Tuilive 1

" 1
- | Frpryor
i IO COMPIleT S

English like this: Can a companry clarm a bad debe deductiom wuher

t loxm to a subsidiory? The resubs will amagze vou

= " 1 e
Flus, we ve been enhancine WIN o } oy excte PRIV O

the-job use penoss the country

You can use WIN in virmually all WESTLAW databases

Arwd o instantly tw the most relevant portion of each
ik LTIl !". v ;El-\.'F'-!'.'.l. CisEs 1IN l.ln"ll."lln\!l L [ 1| --r.|- I |'III
still retain their relevancy ranking.

FOR A NO-OBLIGATION DEMONSTRATION
OR MORE INFORMATION, CALL 1-800-328-9352.

1564 Wast Pubfishing WiN k= protected by US. Patent b

[|.~'.|-_'-- I -!1, YORID Bseue i plain

Wohit's more, WESTLAW is Namral™ works with
I':I‘l |."‘|I"' k'xLl'.l'il'l- | = r""l"ll ||:I|| 1 Y |'-':|||||'|.1" [y BOCHES WOLE
resesirch. And mves you an online thesaurus that's
drwing mve reviews

With advantages like these, it's ensy 1o see why WIN
received the 1993 ONLINE Magazine Product of the
Year award for best onlin
searching priduct or fesiture

Mo wonder WIN is suich o
o act o follow

J-. £ JUST e IVIOWNE IO NG
first frown West Pubslislung

Diedicated 1o bringing America's

lawyers faster and easier ways 1o
find the law

=

Viore ways towmn



