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While some malpractice
insurance policies can
be an incomplete puzzle...

One company puts together
all the pieces.

labama attorneys want coverage where it counts! Many

commercial malpractice policies contain a penalty-for-refusal-
to-settle clause. This clause can be used to force an insured to accept
an offer of settlement or, if rejected, pay the difference between the
offer and the ultimate verdict. By contrast, AIM'’s policy gives its
insureds protection and peace of mind. AIM will not settle a case
without an insured’s consent and will nof penalize an insured for
refusing settlement and going to trial. AIM’s policy even guarantees
its insureds a voice in selecting defense counsel. AIM does what
most commercial insurers refuse to do:

Serve the best interest of Alabama attorneys.

AIM: For the Difference!

Attorneys Insurance Mutual
of Alabama, Inc.”

22 Inverneas Cenler Parkway Telephone (205) 980-0009
Suite 525 Toll Frea (800) 526-1246
Birmingham, Alabama 35242-4889 FAX (205) 980-9009

*MEMEBER: NATIONAL ASSOCIATION OF BAR-RELATED INSURANCE COMPANIES.
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PRESIDENT’S PAGE

ALABAMA STATE BAR SPONSORS
BENCH & BAR CONFERENCE

arch 16, 1995 was a momentous day at the Alaba-
ma State Bar headquarters. On that day, the
Alabama State Bar and the Task Force on Bench
& Bar Relations hosted a special Bench & Bar
Conference. The purpose of the conference was to bring
together leaders of our in-state bar associations and represen-
tatives of the judges' associations to exchange ideas and
address issues of judicial elections and campaign conduct and
other important issues affecting our profession and the
administration of justice in Alabama. The

representatives to the meeting. 1 think the enthusiastic
response shows how greatly concerned Alabama lawyers and
judges are about our problems and the challenges we must
meet. It also shows the great interest Alabama lawyers and
judges have in addressing these problems and in improving
our judicial system.

In my first “President’s Page”, | discussed my concern with
the increased fragmentation and divisiveness in our bar and
the fact that 1 sensed a hunger for a return to unity. | believe

this desire for unity was manifested dur-

meeting was particularly important in
light of the now on-going Third Citizens'
Conference on Alabama State Courts, [t
was also very appropriate to this year's
theme stressing unity in our bar.

I had the pleasure of serving as moder-
ator of the conference along with Judge
Joe Phelps who chairs our Task Force on
Bench & Bar Relations and is also presi-
dent of the Circuit Judges' Association.

Those attending the conference were
the presidents and other representatives
of the Alabama Council of Juvenile &
Family Court Judges; Alabama Circuit
Judges Association; Alabama District
Court Judges Association; the Alabama
Criminal Defense Lawyers Association:
Alabama Defense Lawyers Association;

Broox G. Holmes

ing the Bench & Bar Conference. [ was
struck by the frank and open discussions
and the consensus of opinions by the par-
ticipants at the conference on most of the
issues we discussed,

The first item on the agenda for discus-
sion was the issue of judicial elections,
campaign conduct and campaign financ-
ing. Evervone at the meeting was con-
cerned about the damage to the image of
the bench and bar contributed to by cam-
paign contribution excesses and negative
campaigns in the partisan election of
judges.

Some of the representatives favored a
form of merit selection with retention
elections as an option, Others expressed
concern with a pure merit selection sys-

Alabama Lawyers Association; Alabama

Trial Lawyers Association; Alabama District Attorneys Associa-
tion; and the Task Force on Women in the Profession. Alaba-
ma State Bar President-Elect John Owens, Executive Director
Keith Norman, Director of Programs Ed Patterson and Direc-
tor of Communications Susan Andres also attended the con-
ference.

To my knowledge this is the first time in the history of our
bar that we have brought together representatives of all of our
diverse and specialized groups in one room to talk about our
mutual problems and possible solutions to improve the judi-
cial system and our profession. This conference can truly be
called a “Summit on the Profession.”

When we mailed invitations for the conference, we had
some concern about the response we might get on atten-
dance, | was very pleased that every group responded and sent
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tem, particularly if the selection commit-
tee or commission did not emphasize fairness and diversity in
the selection process. Everyone at the meeting felt that some
improvement in the election or selection process of judges on
both the trial and appellate level is necessary to avoid prob-
lems experienced in the 1994 elections.

While time did not permit those assembled to “fine tune” a
specific recommended process for selecting judges or con-
ducting campaigns, it was the consensus of the conference
that:

(1) nonpartisan elections of both trial and appellate judges
is a good first step;

(2) campaign reform should be undertaken with a focus on

Continued on page 134
THE ALABAMA LAWYER



W Steve Glassroth, Alabama Criminal Defimse Lawyers Association,
greels Yoorme A H. Saxon and Gerrilyn V. Grant, bath of the Maba-
ma Lawyers Associafion.

W (left) Conference
aftendees James
Knight and Judge
Richard Dorrough,
Alabama Council of
Jurenile and Fami-
ly Court Judges

B Armn McMahan, Mlabama Circuit Judges Association, and
James R, Knight, Alabama Trial Lawyers Associalion, prepare
for the conference,

B Prior lo the conference, John W. Haley, Alaba-
ma Trial Lawyers Association, talks with Judge
Willfam R. Gordon, Alabama Circuil Court Judges B Over 25 judges and lawyers attended the conference, representing nine legal
Assacialion associalions.

B ...and Gerald Topazi, Alebama
District Cowrt Judges Association,

B Broox G. Holfmes, left, president of
the ASH, and Judge Joseph D. Phelps,
right, Alabama Circuit Court Judges B Cefia 1, Collins, Task Force on Women in the Pro- amil Judge Phelps enjoy the lun-

Association, open the unity conference. fession, and Yoonne Saxon... cheon flfowdg the conference,
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President’s Page
Confinued from page 132

limiting campaign contributions and tighter control of
campaign conduct; and

{3) circuit and state commissions composed of lay members
and lawyers, similar to those already established in Jef-
ferson, Mobile, Madison and Tuscaloosa counties should
be considered.

Meaningful discussions were also held on measures to
improve the image and perception of the profession, lawyer
advertising and solicitation and long-range plans of the Alaba-
ma State Bar.

This conference was a great first step in bringing together our
legal community to meet the challenges our profession must
meet. No other group has a greater ability to influence the
improvement of our judicial system in this state than the lawvers
and judges of Alabama. No other group has a greater duty to
society to improve our system and the profession than we do.

Finally, it was suggested that further such bench and bar
meetings be held, including a panel discussion format at the
July annual meeting of the Alabama State Bar open to the
total membership.

| hope that such bench and bar meetings will become a tra-
dition in Alabama because the benefits to our profession and
to the public are enormous.

Third Citizens' Conference Underway
Last December the board of bar commissioners by unani-

mous resolution called for a Third Citizens' Conference on
Alabama Courts.

The Third Citizens' Conference held its first meeting at the
Carraway Convention Center in Birmingham on Thursday,
March 23, 1995, A committed group of Alabama citizens,
judges, lawyers and leading national experts on the judicial
selection process met to discuss the selection of judges in
Alabama, judicial campaign financing and campaign conduct
issues so vital to the life of our profession and the citizens of
Alabama.

The day-long conference is the first of several meetings
planned to study issues involving the judicial selection process
with a view toward making recommendations to the legisla-
ture for changes and improvement in the way we select judges
in Alabama.

Retired Justice Oscar Adams and former Governor Albert
Brewer are to be commended for selecting a group of out-
standing citizens and representatives of the legal profession
from a diverse background. The response to the invitations to
participate was nearly 100 percent which indicates the great
concern among our citizens about judicial elections in Alaba-
ma. Approximately 140 participants attended and enthusiasti-
cally absorbed the information and materials presented, intent
on accomplishing their mission. It was evident by the reports
of the discussion groups that there is a definite feeling that
some changes are due.

The tremendous response in these conferences from lawyers,
judges and citizens from a cross-section of our state tells me
that we are on our way to solid improvements in our judicial
selection process. It's not just a dream; it's happening. =

ALABAMA LAWYERS RESEARCH SERVICE
Saves You Valuable Time

The ALRS, a division of The University of Alabama School of Law Library, assists the bar with their research needs. An
attorney manager and second-and third-year law students utilize the state’s largest law library to fill your research requests,

Owr fee is $25.00 per hour for the research and wrniting services. Computer and photocopy charges are separate and vary .

Please call ALRS for more information.

] LEGAL RESEARCH

[  MEMORANDA
PREPARATION

1 PHOTOCOPIES & FAXES

(I WESTLAW SEARCHES

[] AND MORE

Phone: 205-348-0300

Box 870383 Tuscaloosa, AL 35487-0383

Fax:  205-348-1112

Fran Parker Tankersley, Manager

The Alabama Lawyers Research Service is operated by The University of Alabama School of Law and does not engage in
the active practice of law. Information disseminated by the ALRS does not constitute legal advice.

134 / MAY 1995

THE ALABAMA LAWYER




EXECUTIVE DIRECTOR’S REPQR_

A GLANCE AT YOUR

ALABAMA STATE BAR

to update you on the operations and programs of

ith the state bar staff to be featured in the July
m issue of The Alabama Lawyer, this is a good time
the Alabama State Bar.

How much has the membership
grown over the last five years?

The number of members has increased each year for the past
five years, for an average of 2.7 percent per year. Currently,
there are 10,524 lawyers who are members in good standing.
Of this, 9,056 are in-state and 1,468 reside out-of-state.

Counties with the largest

number of members are:
Jefferson 3,354
Montgomery 1,172
Mobile 1,022
Madison 514
Tuscaloosa B8

6,452
(This is 71 percent of all in-state lawyers)

Counties with the fewest lawyers are:

Greene
Cleburne
Coosa
Lowndes
Lamar
Perry

=jl=alanlon|on| &=

In 1990, 83.3 percent of state bar members were male,
while 16.7 percent were female. Presently, 80 percent of the
bar's members are male and 20 percent are female. In the
same five years, the number of African-American members
has grown from 288 to 384, or from 3.1 percent to 3.6 percent
of the total membership.

What has been the growth of
section membership over the last five vears?

Total section membership has fluctuated over the last five

THE ALABAMA LAWYER

years with an average of 2,162 lawyers participating in the
bar's various practice sections, Three new sections have been
added since 1991, They are the Corporate Counsel Section,
Professional Economics and Technology Section and Disabili-
ties Law Section, With the addition of these three sections,
there are currently 19 sections.

Administrative Law

Bankruptcy and Commercial Law
Business Torts and Antitrust Law
Communications Law

Corporate Counsel

Corporation, Banking and Business Law
Criminal Law

Disabilities Law

¢ Environmental Law

# Family Law

o Health Law

« Labor and Employment Law

» Litigation

» 0il, Gas and Mineral Law

» Professional Economics and Technology
“ Real Property, Probate and Trust Law

» Taxation

» Workers' Compensation Law

“ Young Lawyers’ Section

E 2R R R ER

Of these sections, the Administrative Law Section, Business
Torts and Antitrust Law Section, Bankruptcy and Commercial
Law Section, Family Law Section, and Taxation Section pub-
lish quarterly newsletters.

What does the ASB do?

The ASB is the licensing and regulatory agency for attor-
neys in the State of Alabama, The state bar has jurisdiction
over the conduct of all attorneys and is charged with stimulat-
ing interest and improving the administration of justice. The
board of commissioners, whose members are elected by
lawyers from each judicial circuit, adopts policies pertaining
to the operation of the Alabama State Bar. Pursuant to legisla-
tive authority, with approval of the supreme court, the com-
mission prescribes rules governing admission to the bar. In
addition, subject to rules promulgated by the supreme court,
the commission adopts rules of conduct for state bar mem-
bers and has the enforcement authority for them as well.
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How is the bar organized?

The bar operates in six divisions. These six divisions and
their staff totals and major responsibilities are:

1. Membership
Division Staff: 2
License Fees
Special Membership Dues
Pro Hac Vice Admission
Client Security Fund Fees

Unauthorized Practice of Law
Licensing Compliance
4. Admissions
Division Staff: 2
Bar Examination
Board of Bar Examiners
Law School Student Applications
Character and Fitness

Maintenance of Member Files

2. Programs and Activities
Division Staff; 5.5
MCLE Program Accreditation
MCLE Commission
Specialization
Board of Legal Specialization
Committees and Task Forces
Volunteer Lawvers Program

Sections

Annual Meeting CLE Program
Membership Benefit Programs
Lawyer Referral Service
Legislative Monitoring

3. Center for Professional Responsibility

5. Commumnicafions/Publications
Division Staff: 2.5
Public and Member Relations
Public Information and Education
Member Periodicals (The Alabama
Lawyer and The Alabama Bar
Directory)

6. Administration and Finance
Division Staff: 5.5
Board of Bar Commissioners
Bar Elections
Annual Business Meeting
Accounting
Data Processing
Personnel
Facilities
Alabama State Bar Foundation
Alabama State Bar Foundation Board

Division Staff: 10

General Counsel

Ethics Advice and Opinions

Client Security Fund Claims
Disciplinary Commission and Boards
Discipline

of Trustees
Print Shop

In the next issue we will cover the bar's funding and fiscal

operation and feature individual staff members ana their
responsibilities. [

you or your firm. [UPL 94-34]

Unauthorized Practice of Law Notices

Tammy Pridgen has been running ads in the Huntsville area stating, “Avoid the high costs of divorce.
If both parties agree, | can prepare the paperwork at a very reasonable rate. Call 828-0630." The Office of
General Counsel is trying to determine if Ms. Pridgen is working for a law firm in Alabama. Please

notify Bonnie Mainor with the General Counsel’s Office immediately if Tammy Pridgen is employed by

Marc A. Bivens of Birmingham has been permanently enjoined from the practice of law in Alabama.
Law offices in the Tuscaloosa‘Birmingham/Mobile areas may contact the Office of General Counsel for

further information should Mr. Bivens apply with your firm as a paralegal or legal assistant. [UPL 94-22]
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LEGISLATIVE WRAP-UP

By ROBERT L. McCURLEY, JR.

n April 18, 1995 the Alaba-
ma Legislature convened for
its Regular Session which

can continue until July 31,
1995, The Law Institute has completed
and presented to the Legislature a
Revised Article 3 and 4 of the Uniform
Commercial Code, see March 1995
Alabama Lawyer, and an Unincorporat-
ed Nonprofit Association law, see
November 1994 Alabama Lawyer. A
third major revision on partnership,
which includes Limited Liability Part-
nerships, has been completed. In addi-
tion, a committee of the Institute
looking at laws affecting the family has
recommended the following four hills:

“Cooling-0ff Period”

This bill is designed to mandate a
“cooling-offl period”, thereby enabling
couples to have an opportunity to con-
template the ramifications of their
actions prior to obtaining a divorce.
Under current Alabama law there is no
waiting period for couples to obtain a
divorce. A couple, both of whom reside
in Alabama, may now be granted a
divorce on the same day on which the
petition is filed.

This bill would change the law so that
the court could not issue a final decree
until at least 30 days had elapsed from
the date of the filing of the summons
and the complaint in a divorce action.

Subsection (b) of Section 1 autho-
rizes the courl during the waiting peri-
od to enter such temporary orders as
are necessary concerning custody or
support prior to the expiration of the
waiting period.

The act will take affect January 1,
1996. The purpose behind the delayed
effective date is to give the bench and
bar ample time to become aware of the
change.

Legal Separation

This hill is designed to allow couples
who are facing marital discord to have a
viable alternative to immediately
obtaining a divorce. Il has been drafted
to provide flexibility so that it can be

THE ALABAMA LAWYER

utilized by couples who hope for a brief
period of legal separation while they
attempt to reconcile or it can be used
by couples who anticipate a long, per-
haps even permanent separation but do
not want to obtain a divorce for reli-
gious or other reasons,

Under subsection (a) the court shall
enter a legal separation if requested by
one or both of the parties, provided that
the jurisdictional requirements for a
dissolution of a marriage have been

met. In so doing, the court must com-
ply with Rule 32 relating to the manda-
tory child support guidelines, if the
couple has children.

Subsection (b) reiterates that a
decree of legal separation does not ter-
minate the marital status of the parties.
Subsection (c) specifies that the terms
of a legal separation can be modified or
dissolved only by written consent by
both parties and ratification by the
court or by court order upon proof of a
material change of circumstances.
Moreover, the existence of a legal sepa-
ration does not bar a party from later
instituting an action for dissolution of a
marriage.

Subsection (d) contemplates that the
terms relating to alimony or a property
settlement in the legal separation will
not generally be incorporated into a

final divorce decree absent agreement
by the parties. This section recognizes
that in many instances the parties hope
to reconcile and therefore have not
altempted to equitably divide their
property during what is hoped will be
only a brief period of separation. How-
ever, this section does provide the flexi-
bility of allowing the couple to agree
that if a reconciliation does not occur
that the division of property and the
alimony provision will be continued in
a final decree.

Subsection (¢) provides that “the best
interest of the child” standard shall
apply if the parties to the legal separa-
tion later file for dissolution of their
marriage.

Subsection (f) provides that if both
parties consent, property acquired by
each party subsequent to the legal sepa-
ration will be deemed the sole party of
the person acquiring the property. Like-
wise, if both parties consent, each
spouse may waive all rights of inheri-
tance subsequent to the the legal sepa-
ration. This section has bee included to
provide flexibility to those parties who
desire more economic certainty when a
legal separation is anticipated to extend
for a long period of time or when the
parties prefer to have those matters set-
tled by consent prior to the entry of the
legal separation,

Subsection (g) provides that the cost
for legal separation is the same as if a
dissolution of the marriage was
requested,

Sections 30-2-30 and -31 relating to
divorce from bed and board have been
repealed.

The act has a delayed effective date to

Alabama Law nstitute
&1 the University of
AlRbama. He received
his unoergraduate and
law degrees from tha
University.
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January 1, 1996 to enable the bench
and bar to be informed of the new law.

Property Settlement

Until recently the retirement benefits
were excluded from consideration by
the court when property was divided
upon divorce. Recently, under case law,
the courts have begun to divide retire-
ment benefits upon divorce. This bill
would amend the code section to pro-
vide statutorily for the trial court to
have discretion to include the present
value of future or current vested retire-
ment benefits in making a property set-
tlement upon divorce. However, certain
conditions must be met.

Subsection (b) delineates that three
conditions must be met in order for the
judge to have the authority to divide the
retirement benefit, First, the parties
must have been married for a period of
ten years during which the retirement
was accumulated. The ten year require-
ment was selected because it is the
same time requirement used for a
spouse to draw social security benefits
based on a former spouse's work record,
Second, the court may not include the
value of any retirement benefits that

were acquired prior to marriage. Final-
ly, the total amount of the retirement
benefits that are paid to the noncovered
spouse may not exceed 50 percent of
the retirement benefits,

Under subsection (¢) if the court
determines that the covered spouse's
benefits should be distributed to a non-
covered spouse those benefits are not
payable to the noncovered spouse until
the covered spouse begins to receive his
or her retirement benefits or reaches
the age of 65 years old unless both par-
ties agree to a lump sum settlement
that is payable in one or more install-
menls,

This act has a delayed effective date to
January 1, 1996 to allow the bench and
bar to become acquainted.

Joint Custody

This bill provides statutory clarifica-
tion concerning joint and sole custody
of children including enumerating fac-
tors for the court to consider as well as
dealing with the accessibility of records
by both parents. Subsection (1) espous-
es the policy of encouraging minor chil-
dren to have frequent and continuing
contact with both parents provided that

Includes:

CEEE R R R L]
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%!ﬂwﬁ@d‘ %(ﬁﬂf&@% _C//é;a'a/
249

Ideal for Laser Printers

llllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllll

1,000 Letterheads and Envelupes
500 Business Cards, 500 Plain Second Sheets
Also includes dies and a proof.

24 Ib., 25% Cotton, Laser Finish, White or Bamboo,
Recycled Bond $249
24 Ib., 50% Cotton Law Bond, White, Bamboo
and Laser White $259
Cmne s ami Gn‘bert paper aI addumﬂaf cml

Engmwng phnn' in A.fbuny. N'l’ m'm' ﬂrhmfﬂ FL
Call for samples and legal supply catalog,
(800) 221-2972, ext. 503.

Excelsior-Legal, Inc.

(R R R R LR

Serving Lawyern
Simce [EET

138 / MAY 1995

such contact is in the best interest of
the children. The bill specifies that joint
custody does not necessarily require
equal physical custody. Subsection (2)
of the act provides definitions for joint
legal custody and sole legal and physical
custody,

Under subsection (3) the court may
award any form of custody that has
been determined to be in the best inter-
est of the child. Subsection (3)(a)(i)
through (v) delineate the additional fac-
tors that the court will consider in
determining whether joint interest is in
the best interest of the child. Subsec-
tion (3)(b) requires the court to make
specific finding of facts as to why joint
custody is in the best interest of the
child if it orders any form of joint cus-
tody without the consent of both par-
ents, Subsection (3)(c) establishes a
presumption that joint custody will be
in the best interest of the child if both
parents reguest joint custody. If the
court fails to grant joint custody when
requested by both parents, the court
must make a specific finding of fact as
to why joint custody was not granted.

Subsection (5) provides that unless
otherwise prohibited by court order or
statute all the records and information
pertaining to the child shall be equally
available to both parents in all types of
custody arrangements. Subsection (6)
provides that rule 32 relating to child
support guidelines will be followed by
the court. Subsection (7) clarifies that
the awarding of joint custody does not
preclude the court from later finding
that one parent has committed a viola-
tion of the UCCJA of the Interference of
Custody Act as provided in section 13A-
G-45,

Subsection (8) provides that this
statute does not constitute grounds for
modification of an existing order of
child custody. This bill has delayed
effective date to ensure that the bench
and bar has adequate time to prepare.

Revised articles 3 and 4 were dis-
cussed in the March 1995 edition of the
Alabama Lawyer. The other proposed
revisions are included,

For further information, contact Bob
McCurley, Alabama Law Institute, P. O,
Box 1425, Tuscaloosa, Alabama 35486,
or call (205) 348-7411, FAX (205) 348-
8411. 51
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ABOUT MEMBERS, AMONG FIRMS

ABOUT MEMBERS

David A. McDonald announces the
opening of his office at 208 S. Warren
Street, Mobile, Alabama 36602, The mail-
ing address is P.O. Box 832, Mobile
36601, Phone (334) 434-0045,

Kathryn MeC. Harwood announces the
relocation of her office to Riverbluff
Office Park, 2207 River Road, Suite 1,
Tuscaloosa, Alabama 35401. Phone (203)
759-2516.

Michael A. Kirtland announces the
opening of his office at 312 Montgomery
Street, Suite 210, Montgomery, Alaba-
ma. The mailing address is P.O. Box
1701, Montgomery 36102-1701.

Charles D. Decker, formerly with
Hardwick, Hause & Segrest, announces
the opening of his office al 262 W. Main
Street, Suite 2, Dothan, Alabama 36303.
The mailing address is P. 0. Box 5541,
Dothan 36302, Phone (334) 702-2725.

Dorothy R. Drake announces the relo-
cation of her office to Riverbluff Office
Park, 2207 River Road, Suite 1, Tus-
caloosa, Alabama 35401. Phone (205)
758-8488,

Kimberly 0. Fehl, formerly with Fehl
& Chancey, announces the opening of
her office at Suite 1015, Bell Building,
207 Montgomery Street, Montgomery,
Alabama 36104, The mailing address is
P.0O. Box 101, Montgomery 36101-0101.
Phone (334) 265-0890,

Daniel G. Blackburn announces the
formation of Daniel G. Blackburm, P.C.
Offices are located at 110 Courthouse
Square, Bay Minette, Alabama 36507.
Phone (334) 937-1750.

M. Andrew Mantler announces the
relocation of his office to 107 North Side
Square, Huntsville, Alabama 35801.
Phone (205) 536-5199,

A. Gregg Lowrey, formerly with the
district attorney’s office, Shelby County,
announces his relocation to 230 Bearden
Road, Pelham, Alabama 35194. Phone
(205) 663-2171,
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Robert R. Hembree announces the
relocation of his office to 503 Gunter
Avenue, Guntersville, Alabama 35976.
Phone (205) 582-0169,

Robert E. Kirby, Jr., formerly with
Lucas, Alvis, Kirby & Wash, announces
the opening ol his office at 3100 Lorna
Road, Suite 132, Birmingham, Alabama
35216. Phone (205) 979-1924.

Bradley P. Ryder, formerly of Wilmer
& Shepard, announces the opening of his
office at 100 Jefferson Street, Suite 300,
Huntsville, Alabama 35801. The mailing
address is P.0O. Box 18095, Huntsville
35804. Phone (205) 534-3288.

S. Alec Spoon announces the reloca-
tion of his office to 631 S. Perry Street,
Montgomery, Alabama 36104. The mail-
ing address is P.O. Box 1212, Mont-
gomery 36102, Phone (334) 262-0730.

Eugene A, Beatty announces the

opening of his office at 2201 Arlington
Avenue, Birmingham, Alabama 35205.
Phone (205) 930-6900,

Richard H. Cater, formerly of Burn-
ham, Klinefelter, Halsey, Jones & Cater,
announces the opening of his office at
SouthTrust Bank Building, 1000 Quin-
tard Avenue, Anniston, Alabama. The
mailing address is P.O. Box 1059, Annis-
ton 36202, Phone (205) 235-1973.

James G. Curenton, Jr., formerly of
Smith & Curenton, announces the open-
ing of his office at 101 N. Section Street,
Fairhope, Alabama. The mailing address
is P.O. Box 1435, Fairhope 36533. Phone
(334) 928-3993.

Perry & Perry announces that Jack M.
Purser, Jr. has become a member.
Offices are located at 111 Washington

National
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Avenue, Montgomery, Alabama 36104.
Phone (334) 262-7763.

Gentle, Pickens & Landon announce
that C. Steven Ball and Emily Vaughn
Frost have become associates. Offices are
located in the Colonial Bank Building,
1928 First Avenue, North, Suite 1500,
Birmingham, Alabama 35203. Phone
(205) 716-3000.

Emond & Vines announce that Llowd
W. Gathings has become a partner and J.
Flint Liddon and Vivian D. Vines are
associates. Offices are located at 2200
SouthTrust Tower, 420 N. 20th Street,
P.0O. Box 10008, Birmingham, Alabama
35202-0008. Phone (205) 324-4000,

Clark, Scott & Sullivan announces
that Jannea S. Rogers, formerly of
Daniels, Kashtan & Fornaris, has become
an associate. Offices are located at First
Alabama Bank Building, 56 St. Joseph
Street, 10th Floor, Mobile. The mailing
address is P.O. Box 1034, Mobile, Alaba-
ma 36602, Phone (334) 433-1346.

Patricia T. Mandt, formerly of Bradley,
Arant, Rose & White, has joined the legal
staff of Harbert Corporation. The mail-
ing address is P.O. Box 1297, Birming-
ham, Alabama 35201. Phone (205)
987-5500.

G. William Davenport, formerly senior
trial attormey for the Equal Employment
Opportunity Commission in Birming-
ham, has been appointed an U.S. Admin-
istrative Law Judge. Offices are located
at the Office of Hearings and Appeals,
U.S. Social Security Administration, 423
N. 12th Street, Middlesboro, Kentucky
40965, Phone (606) 248-5320,

Secretary of State Jim Bennett
announces that Kenneth A. Dowdy has
been appointed legal advisor. His office
will be located at 600 Dexter Avenue,
Montgomery, Alabama 36130. Phone
(334) 242-7205.

Pierce, Carr & Alford announces that
Andrew C. Clausen and H. William Was-
den have become shareholders. The
firm's name has changed to Pierce, Carr,

Alford, Ledvard & Latta. Offices are-

located at 1110 Montlimar Drive, Suite
900, Mobile, Alabama. The mailing
address is P.O. Box 16046, Mobile 36616.
Phone (334) 344-5151.
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Berkowitz, Lefkovits, Isom & Kushn-
er announces that Richard A. Pizitz, Jr.
has become a member and Ellen E. Hen-
derson has become an associate. Offices
are located at 1600 SouthTrust Tower,
Birmingham, Alabama 35203-3204,
Phone (205) 328-0480.

Leon M. Capouano, Jerome D. Smith,
Joseph W. Warren and Thomas B. Klin-
ner, formerly of Capouano, Wampold,
Prestwood & Sansone, announce the
continuation of their practice under a
new name, Capouano, Smith, Warren &
Klinner. Offices are located at 350 Adams
Avenue, Montgomery, Alabama 36104,
The mailing address is P.O. Drawer 4689,
Montgomery 36103-4689. Phone (334)
834-3801.

Longshore, Nakamura & Quinn an-
nounces that Graham L. Sisson, Jr., for-
merly deputy attorney general, Americans
with Disabilities Act Coordinator, State of
Alabama, has become an associate,

London, Yancey, Elliott & Burgess
announces that Bert S. Nettles has
joined the firm and Lisa Wright Borden,
Mark D. Hess, Peggy C. Hooker and A.
David Fawal have become associates.
The firm's name has been changed to
London & Yancey. Offices are located at
1000 Park Place Tower, 2001 Park Place,
Birmingham, Alabama 35203. Phone
(205) 251-2531.

Walston, Stabler, Wells, Anderson &
Bains announces that Anne Byme Stone
has become a partner and Julia Boaz-
Cooper, Gregory L. Doody and Dawn
Helms Sharff have become associates.
Offices are located at Financial Center,
505 20th Street, North, Suite 500, Birm-
ingham, Alabama 35203. Phone (205)
251-9600.

Balch & Bingham announces that Lee
H. Zell has become a partner, and
Michael D. Freeman, James H. Han-
cock, Jr., Robin G. Laurie, Daniel M.
Wilson, and Jesse S. Vogtle, Jr. have
become members. Offices are located in
Birmingham, Huntsville and Mont-
gomery, Alabama, and Washington D.C.

Bradford & Associates announces that
Timothy P. Donahue has joined the
firm. The firm's name has been changed
to Bradford & Donahue, Offices are
located at 2100-A SouthBridge Parkway,

Suite 585, Birmingham, Alabama 35209,
Phone (205) 871-7T733.

McGlinchey, Stafford & Lang an-
nounces that Elena A. Lovoy has become
an associate. Offices are located at 643
Magazine Street, New Orleans, Louisiana
70130, Phone (504) 586-1200. Lovoy is a
1987 Alabama State Bar admittee.

Robert P. Bynon, Jr. announces that
Becky A. Blake has joined the firm as an
associate. Offices are located at 2213
Forestdale Boulevard, Birmingham,
Alabama 35214. Phone (205) 791-0028.

Leigh Beasley Simmons and Gilmer
T. Simmons announce the formation of
Simmons & Simmons, Offices are locat-
ed at 1163 Center Point Parkway, Suite
100, Birmingham, Alabama 35215. Phone
(205) 854-1800.

William D. Davis, II1, Kerry 5. Curtis,
Lora R. Dorin, Pete Neil and Jane A.
Davis announce the formation of Davis,
Dorin, Curtis & Neil. Associates are Earl
Reuther and Charles Ratcliff. Offices are
located in Birmingham and Huntsville,
Alabama,

Owens & Carver announces that M.
Bradley Almond has become an associ-
ate. Offices are located at 2720 6th
Street, Suite 3, Tuscaloosa, Alabama
35401, The mailing address is P.0O. Box
2487, Tuscaloosa 35403-2487. Phone
(205) 750-0750,

Burr & Forman announces the open-
ing of their Atlanta, Georgia location.
Offices are located at 1 Georgia Center,
600 W. Peachtree Street, Suite 470,
Atlanta 30308. Phone (404) 817-3536. W.
Lee Thuston and Allyson L. Edwards,
announce they have joined Burr & For-
man. Offices are located in Birmingham
and Mobile, Alabama.

Johnson & Cory announces the for-
mation of Cory, Watson, Crowder & Pet-
way. Offices are located at 300 21st
Street, North, Suite 900, Birmingham,
Alabama 35203. Phone (205) 328-2200.

Michael A. Anderson announces the
formation of Horton, Maddox & Ander-
son. Offices are located at One Central
Plaza, 835 Georgia Avenue, Suite 600,
Chattanooga, Tennessee 37402. Phone
(615) 265-2560. Anderson is a 1985
Alabama State Bar admittee,
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Burdine, Collier, Burdine & Long
announces that Roy Edgar Long has
become a partner. Offices are located at
First Federal Building, 102 5. Court
Street, Suite 412, Florence, Alabama
35630-5656. Phone (205) 767-5930.

Cabaniss, Johnston, Gardner, Dumas
& 0'Neal announces that Herbert Harold
West, Jr. has become a partner, Offices
are located in Birmingham and Maobile,
Alabama.

M. Wayne Sabel and Mark Sabel an-
nounce the formation of Sabel & Sabel.
Offices are located at Hillwood Office
Center, 2800 Zelda Road, Suite 100-5,
Montgomery, Alabama 36106. Phone
(334) 271-2770.

Lightfoot, Franklin, White & Lucas
announces that Michael L. Bell has
become a partner, Offices are located at
300 Financial Center, 505 N. 20th Street,
Birmingham, Alabama 35203. Phone
(205) 581-0700.

Tommy H. Siniard announces that

Patrick M. Lamar has become a member
and Roy Braswell has become an associ-
ate, The firm's name is now Siniard &
Lamar. The mailing address is P.0O. Box
2767, Huntsville, Alabama 35804, Phone
{205) 536-0770,

Braxton W. Ashe, J. Michael Tanner,
Larry B. Moore and Grant A. Wright,
formerly of Almon & McAlister,
announce the formation of Ashe, Tan-
ner, Moore & Wright. Offices are located
in Tuscumbia and Florence, Alabama.

Bradley, Arant, Rose & White
announces that F. Keith Covington:
Philip J. Carvoll, III: James S. Christie,
Jr.: Sherri Tucker Freeman; Stephen K.
Greene; J. David Pugh; Kenneth T.
Wyatt; Denson N. Franklin, III; and
John E. Goodman have become part-
ners. Offices are located in Birmingham
and Huntsville, Alabama.

Capell, Howard, Knabe & Cobhs
announces that W. Holt Speir, III has
become a member, and Richard F. Allen
has become chief deputy Attorney Gen-

eral, State of Alabama. The firm is locat-
ed at 57 Adams Avenue, Montgomery,
Alabama 36104-4045. Phone (334) 241-
S000,

Milling, Benson, Woodward. Hillyer,
Pierson & Miller announces that Jean
M. Sweeney has become a partner.
Offices are located at 909 Poydras Streel,
Suite 2300, New Orleans, Louisiana
70112. Phone (504) 569-7000. Sweeney
is a 1984 Alabama State Bar admittee .

Edward G. Isaacs Bowron, Rudene
Crowe Oldenburg and Jeffrey L. Luther
announce the formation of Bowron,
Oldenburg & Luther. Offices are located
at AmSouth Center, 63 S. Roval Street,
Suite 609, Mobile, Alabama 36602. The
mailing address is P.O, Box 1003, Mobile
36633, Phone (334) 433-8088.

Julian B. Brackin announces that Kelly
A. McGriff has become an associate, The
name has been changed to Brackin &
McGriff. Offices are located at 676 S.
McKenzie Street, Suite 131, Foley, Alaba-
ma 36535, The mailing address is P, 0, Box

&
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998, Foley 36536, Phone (334) 943-4040,

Phelps, Jenkins, Gibson & Fowler an-
nounces that K. Scott Stapp has become
a partner. Stephen E. Snow and Ivan B.
Cooper have joined the firm as associates,
Offices are located at 1201 Greenshoro
Avenue, Tuscaloosa, Alabama 35401,
Phone (205) 345-5100.

Leitman, Siegal, Payne & Campbell
announces that Bradley G. Siegal and
Shawn Hill Crook have become mem-
bers. Offices are located at 600 N, 20th
Street, Suite 400, Birmingham, Alabama
35203. Phone (205) 251-5900,

Raymond P. Fitzpatrick, Jr. and David
P. Whiteside, Jr., formerly of Johnston,
Barton, Proctor, Swedlaw & Naff, an-
nounce the formation of Whiteside &
Fitzpatrick. Offices are located at Farley
Building, 6th Floor, 1929 3rd Avenue,
North, Birmingham, Alabama 35203.
Phone (205) 320-0555.

Hubbard, Smith, Mcllwain & Brake-
field announces that R. Cooper Shattuck
has become a shareholder. The firm's
new name is Hubbard, Smith, Mcllwain,
Brakefield & Shattuck. Offices remain at
BO8 Lurleen Wallace Boulevard, North,
Tuscaloosa, Alabama. The mailing
address is P.O, Box 2427, Tuscaloosa
35403-2427. Phone (205) 345-67809,

Woodall & Maddox announces that
William A. Austill and Jeffrey W,
Parmer, formerly of Clark & Scolt, have
joined the firm as a shareholders. Offices
are located at Suite 101, 3821 Lorna
Road, Birmingham, Alabama 35244,
Phone (205) 733-9455,

Maynard, Cooper & Gale announces
that Mark L. Drew, Jayna Partain Lamar
and Randall H. Morrow have become

members, and Patrick C. Cooper, Peter
S. Fruin, Cary D. Tynes, Elizabeth G.
Beaube, and James T. Carr have become
associates.

Leonard N. Math, formerly of Trimmi-
er Law Firm, announces he has joined
the firm of Chambless & Cooner. The
firm's new name is Chambless, Cooner
& Math. Offices are located at 5720
Carmichael Road, Montgomery, Alabama
36117. Phone (334) 272-2230.

Sirote & Permutlt announces that
David W. Long and Fern Singer have
become shareholders and Michael A.
Catalano, Jeffry B. Gordon, Samuel
Mark Hill, Roxane D. Peyser, Sarah
Wright Ruffner, and Laura Morrison
Schiele have become associates. Offices
are located at 2222 Arlington Avenue,
South, Birmingham, Alabama 35255.
The mailing address is P.O. Box 55727,
Birmingham 35255-5727. Phone (205)
933-7111.

Johnston, Barton, Proctor, Swedlaw
& Naff announces that R. Marcus
Givhan, formerly deputy attorney gener-
al, State of Alabama and Deputy District
Attorney, Montgomery, and Josh
Mullins, formerly circuit judge, 10th
Judicial Circuit have joined the firm.
Offices are located at 2900 AmSouth/
Harbert Plaza, 1901 6th Avenue, North,
Birmingham, Alabama 35203-2618.
Phone (205) 458-9400,

Hand, Arendall, Bedsole, Greaves &
Johnston announces that J. Burruss
Riis has become a member and Brooks
P. Milling and E. Luckett Robinson, II
have become associates. Offices are
located at 3000 First National Bank
Building, Mobile, Alabama 36601. The
mailing address is P.0. Box 123, Mobile.
Phone (334) 432-5511.

Lehr, Middlebrooks & Proctor
announces that Albert L. Vreeland, 11
and Brent L. Crumpton have become
shareholders, Offices are located at 2021
3rd Avenue, North, Suite 300, Birming-
ham, Alabama 35203. Phone (205) 326-
3002.

Onnie Davis Dickerson, Il and G.
Wray Morse, formerly principal legal
advisor for the Birmingham office of the
FBI, announce the formation of Dicker-
son & Morse. Offices are located at 214
Lorna Square, Birmingham, Alabama
35216. Phone (205) 979-0100,

Stephen D. Apolinsky announces the
formation of Eastman, Stapleton &
Apolinsky. Offices are located at 100
Colony Square, 1175 Peachtree Street,
Northeast, Suite 404, Atlanta, Georgia
30361. Phone (404) 876-2208. Apolinsky
is a 1994 Alabama State Bar admittee.

Raymond D, Waldrop, Jr. and S. Lisa
Frost announce the dissolution of Smith
& Waldrop and the formation of Waldrop
& Associates. Offices will remain at 108
Southside Square, Suite A, Huntsville,
Alabama 35801, Phone (205) 534-8485,

W. Donald Bolton, Jr. announces that
Shawn Junkins, former deputy attorney
general, State of Alabama, is now an
associate. Offices are located at 307 S.
McKenzie Street, Suites 203-206, Foley,
Alabama 36535. The mailing address is
P.0. Box 259, Foley 36536. Phone (334)
943-3860.

Albrittons, Givhan, Clifton & Alver-
son announces that Julie S. Moody, for-
merly of Cobb & Shealy, has become an
associate. Offices are located at 109 Opp
Avenue, Andalusia, Alabama 36420,
Fhone (334) 222-3177. m

Richard Wilson & Associates
Registered Professional
Court Reporters

804 5, Perry Street
Montgomery, Alabama 36104

264-6433
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NOTICE

Any address or name changes received at the
Alabama State Bar after March 30, 1995
will not be reflected in the 1995 edition of
The Alabama Bar Directory.
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B8 BUILDING ALABAMA’S

COURTHOUSES

The following continues a history of
Alabama's county courthouses—their
origins and some of the people who con-
tributed to their growth. The Alabama
Lawyer plans fo run one county's story
in each issue of the magazine. If you
have any photographs of early or pre-
sent courthouses, please forward them
to: Samuel A. Rumore, Jr., Miglionico &
Rumore, 1230 Brown Marx Tower,
Birmingham, Alabama 35203.

ivers have played an impor-

ELMORE COUNTY
tant role in the history of
Elmore County. Two rivers,

m the Coosa and Tallapoosa,

join in the county to form the Alabama
River. Archaeologists believe that
nomadic Indians camped in the area, due
to the rivers and abundant game, as early
as 5000 B.C. And DeSoto's Spaniards
were the first Europeans to see present-
day Elmore County when they visited
Indian villages on the river banks around
the year 1540. The competition between
the French and the British for control of
the rivers also had a significant impact
on the area as they vied for influence and
trade with the Indians.

In the 17th century, the French and
British were involved in a worldwide
rivalry for colonial possessions. This
rivalry often led to war. By the early
1700s, France held the colony of Louis-
iana that included New Orleans and
Mobile, and Britain had colonies in the
Carolinas, leaving the vast interior of
present-day Alabama and Georgia (Geor-
gia would not be established as a colony
until 1733) as a target for their competi-
tion,
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Courthouse af Wetumpka

By 1714, the French sought an outpost
upriver from Mobile in the territory of
the Alabama Indians. These Indians were
an Upper Creek tribe known to the
French as the “Alibamons.” They influ-
enced the balance of power in the area
due to their location on the strategic
rivers and trade routes. Their friendship
could give the French an upper hand in
the Franco-British rivalry.

In July 1717, Lieutenant Vitral de La
Tour led a detachment of soldiers to the
junction of the two rivers in present-day
Elmore County. His men built a fort on
the large, level peninsula between the
rivers on land high enough to be safe
from flooding. The fort was located a few
miles downriver from the fall line of the
Coosa River. These river rapids are found
near present-day Wetumpka. The official
name of the fort was Fort Toulouse, in
honor of Admiral Louis Alexander de
Bourbon, the Count of Toulouse. He was
a legitimated son of Louis XIV, and the

dominant member of the Council of
Marine who oversaw French colonies at
that time.

The fort was established as the east-
ernmost outpost on the flank of the
Louisiana colonies. The French success-
fully maintained amicable relations with
the Indians and hindered British move-
ment in the region. They also profited
from a flourishing trade in deer skins
that were sent downriver to Mobile and
then on to France,

The French actually built two forts on
the site of Fort Toulouse over the years
and occupied the area until 1763, In that
year events on the larger world stage
turned against the French. The treaty
ending the French and Indian War trans-
ferred all French possessions east of the
Mississippi River to the victorious
British. The French garrison peaceably
turned over ownership to them. It is
interesting to note that Fort Toulouse
was never attacked and never fired its
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guns against a hostile force.

Even though the British owned the
fort, they never occupied it. The French
had treated the Indians well and some
soldiers and French traders had even
inter-married with them. Indian loyal-
ties remained with the French. It never
became necessary for the British to
challenge these lovalties and the fort
declined into ruins,

In 1776, naturalist William Bartram
during his travels observed the site of
the old fort. He wrote, “This is perhaps
one of the most eligible situations for a
city in the world, a level plain between
the conflux of two majestic rivers.” After
the American Revolution this territory
and the fort site became part of the
United States,

The fort attained new significance fol-
lowing the Creek Indian War., Andrew
Jackson came into the area with his
Tennesseans in 1813, He defeated the
Creek nation at the Battle of Horseshoe
Bend on the Tallapoosa River on March
27, 1814, After the battle, he led his men
to the site of old Fort Toulouse and set
about reconstructing the fort there.
Plans were made for a chain of forts to
extend from Tennessee into Georgia.
Fort Toulouse was renamed Fort Jack-
son by Major General Thomas Pinckney
in honor of the victorious Andrew Jack-
son.

On August 9, 1814, the Creek Indian
War officially ended with the signing of
the Treaty of Fort Jackson. By this treaty
the Creek nation surrendered almost
half of its land. Significantly, its remain-
ing lands were cut off from other Indian
tribes and from the Spanish to the
south. The Creeks were isolated and
would no longer be able to ally them-
selves with any other power to become a
threat to the United States,

After the war, regular army troops
occupied Fort Jackson. A settlement
sprang up nearby and became known as
Jackson Town. When the Mississippi
Territorial Legislature established Mont-
gomery County in 1816, Jackson Town
became its first county seat, For whatey-
er reason, the town did not flourish.
Most newcomers settled in Montgomery
to the south or the Wetumpka area to
the north. Court was held in Jackson
Town until May I818. After that time, the
fort and town were abandoned, and the
site became farmland,
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Tallassee courthouse and city holl

In 1971 the Alabama Historical Com-
mission gained possession of the Fort
Toulouse-Fort Jackson site. Archaeolo-
gists have begun the lask of excavating
the forts, but much excavation and
study remain to be done. It is anticipat-
ed that they will find a treasure trove of
historical information during future
excavations.

The first permanent settlers in the
area that would become Elmore County
were soldiers from Tennessee who
served under Jackson in the Creek Indi-
an War. Other settlers came from Geor-
gia, the Carolinas, and Virginia. As
previously noted, a portion of land
around the Fort Toulouse-Fort Jackson
site and north of the Tallapoosa River
was a part of Montgomery County at
this time. Most of present-day Elmore
County west of the Coosa River became
part of Autauga County which was cre-
ated in IBI8. The largest portion of pre-
sent-day Elmore County was east of the
Coosa River and remained in Creek
Indian hands until the 1832 treaty that
transferred all territory of the Creek
nation to the State of Alabama. After
this treaty, much of present-day Elmore
County, including east Wetumpka,
became part of the newly established
Coosa County.

The town of Wetumpka was settled as
early as 1820. Its name is derived from

two Creek Indian words—"wi" meaning
“water”and “tamka" meaning “sound-
ing" or “rumbling”. It received its name
from the shoals of the Coosa River near-
by. Wetumpka is located at the fall line
of the Coosa and is the uppermost point
of navigation on the river.

In 1825, the Alabama Legislature con-
sidered moving the state capital from
Cahaba to Wetumpka, The vote was
extremely close but the resolution was
defeated on Decernber 12, 1825 by a vote of
3l to 30. The next day the legislature voted
to name Tuscaloosa the new state capital.

Wetumpka continued to grow and
prosper. On January 17, 1834, the por-
tion of Wetumpka on the east side of the
Coosa River was formally incorporated,
This portion of the town was in Coosa
County. On February 18, 1834, the por-
tion of Wetumpka on the west side of
the Coosa River was incorporated. This
portion of the town was in Autauga
County. An act of the legislature united
the two sechions into one incorporated
unit on January 30, 1839, This same act
established a city court which continued
in operation until 1844, Also, in 1839 the
legislature placed the state penitentiary
at Wetumpka.

Wetumpka could have achieved even
greater significance in Alabama history
except for two important events that
occurred in the 1830s, The first was the
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decision of Daniel Pratt not to locate his
industrial complex at Wetumpka. Pratt
had sought a site for his factories on the
Coosa River above Wetumpka. Residents
asked exorbitant prices for their land
and so Pratt moved on to a new site that
later became Prattville. The second
event was the financial panic of 1837.
This time of unsettled confidence
caused the company which had begun
the grading of a railroad bed from north
Alabama through Wetumpka to the
Georgia line to cease operations. The
railroad would not come to Wetumpka
until 1878,

In 1846, the legislature once again con-
sidered the issue of moving the Alabama
state capital. Since the Indian removal of
the 1830s and the creation of new coun-
ties from their territory, the center of
wealth and population in Alabama had
shifted to the south and east. Greal
growth took place along the Coosa, Tal-
lapoosa, and Alabama river systems.
Eight towns made bids for the state capi-
tal, but the real fight was between
Tuscaloosa, the state capital at that time,
Wetumpka and Montgomery.

Both Wetumpka and Montgomery
were attractive sites for the state capital.
Both had more than 3.000 inhabitants,
Both had many citizens influential in
state politics. Wetumpka was already
home to the state penitentiary and was
located at the head of navigation above
Mobile. However, unlike Montgomery,
Wetumpka had no railroad. Further, a
crucial factor in the decision was that
the business community of Montgomery
promised to construct a capitol building
at no cost to the state. This foresight
won the contest. After 16 ballots, Mont-
gomery was chosen the state capital and
its prominence in Alabama has been
assured ever since.

Wetumpka, though not a county seat
at the time, did survive, However, when
the fight for the capital was lost, many
citizens moved away to Montgomery. A
number of buildings were demolished
and the building materials were taken to
Montgomery and used to construct new
structures in the capital city.

In 1850 when Hancock County, later
called Winston County, was established,
Alabama had 52 counties. No new coun-
ties were created for 16 years, until the
Reconstruction legislature took office.
From February 15, 1866, until Decernber
30, 1868, 13 new counties came into exis-
tence. The first of these was Elmore
County established on February 15, 1866
out of territory taken from southern
Coosa, western Tallapoosa, eastern Autau-
ga, and northern Montgomery counties.

The new county of Elmore was named
for General John Archer Elmore who
came to the Autauga portion of Elmore
County in 1819. He was a native of Vir-
ginia, a prominent citizen of South Car-
olina, having served in the state legis-
lature there, and a Revolutionary War

general. After arriving in Alabama he
served in the Alabama legislature in
1821, He died in 1834 leaving a number
of descendants who became prominent
in their own right. Among these was a
United States senator from South Car-
olina, a treasurer of South Carolina, a
secretary of state of Alabama, a probate
judge of Macon County, and a member
of the Constitutional Convention of
I865. It was probably due to the influ-
ence of his descendants that the first
reconstruction county in Alabama was
named for General Elmore. The town of
Elmore in Elmore County was named
for Albert Stanhope Elmore, one of the
general’s five sons by his second wife.

The act which created Elmore County
made provisions for the election of
county officials and the selection of a
county seat by popular vote. The elec-
tion was held on January 14, 1867, As a
result of this election, “East Wetumpka"
was selected as the county seal location.
Thus, at long last, Wetumpka became a
capital—the capital city or county seat
of Elmore County.

Samuel A,
Rumore, Jr.
Samuni A, Rumana, Jr
s a graduate of (ha
Urnegrsity of Naobre
Dame and the
Unnversity of Alabarma
School of Law, He
sarved as foundmg
chairparson of the
Alatama State Bar's
Family Law Saclion and
is in practica in
Birmingham wiih e firm of Miglionico & Rumons
Rumare serves as i bar commissicnar fof tha 10ih
Cirauwll, place numbar fowt
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In the early days of the county,
court was held in a brick build-
ing called Haggerty Hall on
South Main Street, now called
Montgomery Street. The build-
ing had a tavern, barber shop,
and other private businesses on
the first floor with a courtroom
and county offices on the second
floor.

The county soon needed a
building dedicated exclusively as
a courthouse, On March 27,
1884, ground was broken for
such an edifice. Arthur Marshall
was contractor. The cost of this
brick structure was 515,000, It
consisted of two stories and had
external iron stairways on either
side of the facade that led upto a
second-floor iron balcony and
portico. This courthouse served
the county well until the present
facility opened in 1932.

By 1930, when members of the
Elmoare County Commission
decided that the county needed a
new courthouse, they visited six
states checking on designs and
financing, They chose not to
issue any bonds. Instead the
county allocated the first
$100,000 for the project from the county
general fund. The balance was paid from
increased revenues resulting from re-
evaluation of properties on the Tal-
lapoosa River and by financial
arrangements made with the Alabama
Power Company.,

The present Elmore County Court-
house was begun in 193] and completed
in 1932. It cost approximately $250,000,
a huge sum for the Depression era. No
wood was used in the building except in
the courtrooms, the county commission
room, and for the mahogany stairway,

| Any address or name changes
| received at the Alabama State Bar
after March 30, 1995 will not be
reflected in the 1995 edition of The

Alabarma Bar Directory.
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Muarker inside the courthouse af Wetumpka

Its basic building materials are granite
and concrete for the foundation, lime-
stone for the outside walls, and marble
for the interiors. The roof is concrete
and gravel and could be removed to add
another story. Windows and doors have
steel frames. The structure itself is vir-
tually fireproof.

This courthouse was designed by
architects Warren, Knight & Davis of
Birmingham and was constructed in the
Greek Revival style, It has a classic
design and resembles a Greek temple.
The facade has eight fluted Doric
columns. The two-story structure with a
basement is 100 by 128 feet in dimen-
sions. It was added to the Alabama Reg-
ister of Landmarks in 1977,

In concluding the story of Elmore
County's courthouses, a passing men-
tion must be made of the town of Tal-
lassee, which is located on the eastern
boundary of the county just across the
Tallapoosa River from Tallapoosa Coun-
ty. Tallassee was named for an ancient
Indian town. On this site, Thomas Bar-
nett built a cotton mill around 1838,

As early as 1941, an effort was
made to build a branch court-
house for Elmore County at Tal-
lassee. But because of war time
shortages, nothing could be done.
The movement for a court in Tal-
lassee gained new energy in 1948
with the proposal for a $100,000
brick courthouse. Plans were
again placed on hold. Finally, in
1953, a new city hall and court-
house were built in Tallassee.
This building cost $90,000 and
was designed by Montgomery
architect Carl Cooper. Wyatt Con-
struction Company was the low
bidder. The building is owned by
the City of Tallassee.

The purpose of locating a court
in Tallassee was to allow Tallassee
residents to conveniently try
small matlers without the neces-
sity of traveling to the county
seal. At that time, the court locat-
ed there was known as the Court
of Common Pleas, Before the pas-
sage of the new Judicial Article of
the Alabama Constitution in 1973,
small claims-type trials took
place at Tallassee, However, Tal-
lassee was never a co-county seat,
and according to Chief Justice
Sonny Hornsby of Tallassee, all trials are
now held at the courthouse in Wetump-
ka.
The author acknowledges Chief Jus-
tice Sonny Hornsby, the late Joe A.
Macon, Jr. of Wetumpka, Alabama, and
the Elmore County Commission for
help in obtaining information used in
this article.

Efmore County is presently building a
new courthouse. The completion is
expected during the summer of 1995.
Updated information on the new
Elmore County Courthouse will be fea-
tured in a future issue of The Alabama

Lawyer. o

Sources: Hisfory of Efmore County
Through [876, Fannie Lois Martin
Graves, 1939; Wefumpka Alabarma—~Fin-
ger Tip information on a Great South-
ern Toun, Austin R, Martin, Elmore
County Hislorical Society, 1971; A Hisfo-
ry of Wetumpka, Elizabeth Porter,
Wetumpka Chamber of Commerce,
1957; Fart Towlouse, Daniel H. Thomas,
The University of Alabama Press, 1989,

THE ALABAMA LAWYER



BAR BRIEFS

* The Cabaniss, Johnston Scholar-
ship is awarded to a resident of Alabama
for the second vear of law school. The
scholarship will cover tuition and books
to a maximum of $5,000. A second place
scholarship of $1,000 will also be award-
ed at the scholarship committee's dis-
cretion. For an application contact Tracy
Daniel at (334) 269-1515. The deadline
for applying for the 1995-96 school year
is June 16, 1995,

* |n what was a collaborative com-
munity effort, the Alabama State Bar
and the Alabama Center for Dispute
Resolution hosted 90 Lanier High
School faculty and observers for con-
flict resolution and peer mediation
training February 20 and 21 at state bar
offices.

Staff from the Peace Education Foun-
dation presented the training as a part
of a program arranged by the Alabama
Center for Dispute Resolution and
funded by the Dexter Avenue United
Methodist Church. Additional support
came from the Montgomery Public
School System and local YMCAL

The program, called “Win/Win", will
help the faculty teach students the
skills they need to resolve conflict suc-
cessfully without violence. Those skills
include identifying and focusing on the
problem, attacking the problem rather
than the person, listening with an open
mind, treating the person's feelings
with respect, and taking responsibility
for their own actions, Among the
“fouls” students will learn to avoid are
name-calling, blaming, getting even,
threats, bad language, sarcasm, hitting,
pushing, and making excuses.

In March, Lanier initiated “Drop
Everything for Peace”, and classes were
suspended for two days to train all
1400 students in conflict resolution. A
peer mediation program followed,
where selected students were trained to
act as neutral mediators between other
students involved in a dispute. If dis-
putants agree to participate, the media-
tors {(usually two flor each mediation)
help them work out a mutually agree-
able solution to the conflict, averting
the possibility of violence.
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Governor Fob James, Jr. proclaimed May 3, 1995 as Alabama’s first statewide
Legal Assistanl/Paralegal Recognition Day. The Proclamation was co-spon-
soved by the Legal Assistant Section of the Montgomery County Bar Associa-
tion and the Alabama Association of Legal Assistants,

At the informal celebration at the state capitol on March 29, 1995 are, left to
right, front row, Teresa Sault, Becky Shipes, Stella Sanford, Lynn Reynolds,
Cathy Hunter Hollon, and Marilyn Mashatt. Back row, left to right, are Michael
Ivey, Ed Patterson, Thomas Methvin, Donna Sims, and Dr. George Schrader.

For more information on school con-
flict resolution and peer mediation pro-
grams, call the Alabama Center for
Dispute Resolution at (334) 269-0409,

» Effective March 10, 1995, the fol-
lowing revisions were made to the Vae-
cine Injury Table and the Qualifica-
tions and Aids to Interpretation of the
Table. 42 U.S.C, §300aa-14(a) & (b).

—Chronic arthritis will be added as
an on-Table injury for the vaccines
against rubella (MMR, MR, R). This
addition to the Table creates the rebut-
table presumption that chronic arthritis
was caused by the MMR vaccines, where
the first symptom or manifestation of
the arthritis occurs within 42 days after
the administration of the MMR vac-
cines. 42 U.S.C. §300aa-14.

—Because the addition of chronic
arthritis may significantly increase the
likelihood that a petitioners alleging a
rubella vaccine-related chronic arthritis
will obtain compensation, an individual
alleging that an on-Table chronic

arthritis occurred on or after March 10,
1987 has until March 10, 1997 to file
his or her claim with the U.S. Court of
Federal Claims. This limitation period
i5 an exception to the general limita-
tions rule that a petitioner must file a
claim for a vaccine-related injury with-
in 36 months after the first symptom or
manifestation of the injury. See 42
U.5.C. §300aa-16)a),

—The statute of limitations bars the
claims of persons whose first symptom
or manifestation of chronic arthritis
occurred prior to March 10, 1987, 42
1.5.C. §300aa-16(b).

—Hypotonic-hvporesponsive episode
(HHE) and Residual seizure disorder
(R5D) have been deleted as Table
injuries for the diphtheria, tetanus and
pertussis vaccines.

—As a result of the deletions of HHE
and RSD, the presumption that HHE or
RSD was caused by the vaccines will no
longer exist, and an individual filing a
petition on or after March 10, 1995 and
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alleging these injuries, must prove that
the DTP vaccine was the cause-in-fact
of the RSD or HHE.

—The Qualifications and Aids to
Interpretation of the Vaccine Injury
Table have been revised. See 42 US.C. §
300aa-14(b). Generally, these revisions
amplify and clarify the medical terms
used in the Vaccine Injury Table. The
revisions to the Qualifications and Aids
to Interpretations apply to all petitions
filed on or after March 10, 1995,

For more information, contact David
Benor at (301) 443-2008.

o During school year 1994-95, six
members of the Pickens County Bar
Association volunteered their time to
teach a course at Pickens Academy in
Carrollton, Alabama, entitled “Street
Law". There were 12 students in the

class and it was taught each morning
during the school year. There were a
number of field trips sponsored by the
individual teachers, including a visit to
the jail. a visit to Juvenile Court, and a
visit to Aliceville Municipal Court.

The program was so successful that
the bar association intends to repeat it
for the 1995-96 school vear at Pickens
Academy and possibly extend the course
offering to publie schools. All of the
lawyers donated their time and materi-
als for the course,

Those attorneys participating and the
courses they taught included:

John A. Russell, [ll—Introduction
to Law and Criminal Law and
Juvenile Justice

John Earl Paluzzi—Individual Rights
and Liberties

William D. King, IV—Torts

Susan Milner—Family Law

Kathy L. Marine—Real Property
(Housing) Law

Allison Anderson—Consumer Law

* Herman J. Russomanno, a 1975
Cumberland graduate, has been named
1995 Distinguished Alumnus of the
Year by Cumberland School of Law,
Samford University. He received the
award at an alumni brunch March 18,

Russomanno is a senior partner with
the Miami, Florida firm of Floyd, Pear-
son, Richman, Greer, Weil, Brumbaugh
& Russomanno. He is a magna cum
laude and Phi Beta Kappa graduate of
Rutgers University. While at Cumber-
land, he was president of the school’s
Student Bar Association. |

POSITION AVAILABLE

Alabama State Bar Volunteer Lawyers Program Director

The Alabama State Bar has a challenging career opportunity for a highly motivated, dedicated, self-
starting attorney. This position will coordinate pro bono civil legal services. Duties will include manag-
ing the ASB Volunteer Lawyers Program, recruitment and recognition of volunteer private lawyers in
the civil pro bono effort; coordinating pro bono efforts with local bar associations; serving as a
resource in developing local pro bono programs; and acting as a clearinghouse for successful pro

bono programs around the state and nation.

The person sought must have a J.D. degree from an ABA-accredited law school and at least two
years experience in the practice of law or other equivalent experience; be self-motivated and self-
directed; possess excellent communication skills; possess strong organizational abilities; be willing to
undertake reqgular statewide travel; and be able to work with a wide variety of personalities and

groups.

The salary is commensurate with experience, and an excellent fringe benefits program is provided.
For consideration, forward the following materials: resume and salary history, INCLUDING a cover
letter explaining background and interest in position, in confidence to:

Deadline for submission is June 15, 1995. The Alabama State Bar is an equal opportunity employer.

Search Committee
Volunteer Lawyers Program
P.O. Box 671
Montgomery, AL 36101
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PROFILE

WARREN BRICKEN LIGHTFOOT

orn on August 21, 1938,
Warren Lightfoot grew up
in Luverne, Alabama, where

B he graduated from Luverne

High School in 1956. He thereafter
attended The Citadel in Charleston,
South Carolina, from 1956-1958,
received his undergraduate degree from
the University of Alabama in 1960, and
graduated from the University of Alaba-
ma School of Law in 1964. A member of
Phi Beta Kappa and Jasons, he also
served as president of Omicron Delta
Kappa and Phi Delta Phi legal fraternity
and as leading articles editor of The
Alabama Law Review. From 1960 to
1962, Lightfoot was on active duty in
the United States Army. An infantry offi-
cer and paratrooper, he served as a com-
pany commander from 1961-1962.

Following graduation from law school
in 1964, Lightfoot practiced law with
Bradley, Arant, Rose & White for 25
years, until January 15, 1990, when he
and seven other partners formed Light-
foot, Franklin, White & Lucas, now a
26-lawyer litigation firm in Birming-
ham.

Lightfoot was elected president of the
Young Lawyers' Section of the Birming-
ham Bar in 1969, served on the city
bar's Executive Committee from 1970 to
1972, and was elected president of the
Birmingham Bar Assaciation in 1991.
He was Jefferson County’s sole bar com-
missioner from 1979 to 1985, was a
founding member of the MCLE Com-
mission in 1982 and served on the
Alabama State Bar Executive Committee
in 1979, During the first six years of
MCLE, from 1982 to 1988, he gave over
45 presentations to and on behalf of var-
ious bar groups, and in recognition for
those efforts received the Alabama Bar
Institute’s 1988 Walter P. Gewin Award
for Outstanding Service to Bench and
Bar in Continuing Legal Education. In
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1994, he became the first president of
the Birmingham Bar Foundation, and
currently is a member of the Board of
Trustees of the Alabama Law School
Foundation.

Warren Bricken Lightfoot

He is a Fellow of the American Col-
lege of Trial Lawyers and has been a
member of its state committee since
1992, He also is an Advocate of the
American Board of Trial Advocates, is a
member of the International Association
of Defense Counsel, and has been listed
in Best Lawyers In America since 1983.

Lightfoot chaired the Advisory Commit-
tee to the United States District Court
for the Northern District of Alabama
from 1988-1990 and presently is a mem-
ber of the 11th Circuit’s Lawyers Adviso-
ry Committee. He served as co-chair of
the program committee for the 11th
Circuit Judicial Conferences of 1994-
1995,

Lightfoot was a charter member of
Leadership Birmingham (1983-1984)
and served on its faculty in 1986. A past
president of the Birmingham Kiwanis
Club, he also served in 1991 as president
of the Civic Club Foundation, which
owns the Harbert Center in downtown
Birmingham. Lightfoot was an elder at
Independent Presbyterian Church from
1972-74 and 1978-79, and has frequent-
ly been an adult Sunday School teacher
there during the last 20 years. He is cur-
rently serving as chairman of Indepen-
dent's Board of Trustees, and he was a
trustee of the Preshyterian Home for
Children in Talladega from 1987 to
1993.

Lightfoot has been married since
1963 to the former Robbie Cox of Birm-
ingham, and they have two children:
Warren, Jr., who practices law with May-
nard, Cooper & Gale in Birmingham,
and Ashley, who is a branch manager for
AmSouth Bank in Birmingham. "

NOTICE

Any address or name changes received at the Alabama State
Bar after March 30, 1995 will not be reilected in the
1995 edition of The Alabama Bar Directory.
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Superior Estate Planning Documents:

Going The Extra Mile

ne of the estate planner's

most important jobs is to

provide as much flexibili-

ty as possible to antici-

pate the client's personal,
~ economic and tax changes,
and to reflect the client’s desires when
the client can no longer express them.
The estate planner must write today
to anticipate future circumstances
and enable another's present wishes
to be fulfilled, Such unforeseeable
changes include personal changes
such as marital status, parental
issues, financial success or failure and
accompanying pressure from credi-
tors, health-related problems includ-
ing alcoholism and drug addiction,
social and political changes. Also
unforeseen are revisions of existing,
and enactment of new, tax measures.
Frequently it is impossible to predict
the change and its consequences, but
the conscientious draftsperson will
build in as many capabilities to react
as is reasonable, This outline discuss-
es areas where flexibility may be
desirable,

This issue is even more apparent
when irrevocable infer rivos trusts
comprise a significant part of the
e¢state plan, The irrevocable nature of
many trusts places a tremendous bur-
den on the estate planner to build
into the trust flexibility and to
address issues which transcend the
basic objectives of the trust. Since
irrevocable trusts cannot be changed
by the grantor in future vears, the
cost of not including flexibility in

By Leonard Wertheimer, IIT

such documents becomes very appar-
ent.

Who Is The Trustee?
A. The granlor

The client should never be the
trustee of an irrevocable trust which
is the recipient of gifts from the
client, since the property transferred
to the trust would be included in his
estate for federal estate tax purposes.
The Grantor would have retained
overly=broad powers under Internal
Revenue Code Sections 2036 and
2033,

B. A corporate trustee

If life insurance is the primary cor-
pus of a trust and the client’s objective
is that a corporate trustee manage the
trust assets once they mature into cash
at the client’s death, he should consid-
er refraining from appointing the cor-
porate trustee until his death,
Corporate trustees commonly charge
mirimum fees for serving as trustee,
and its primary
responsibilities prior
to the death of the
client/insured would
be the rather simple
tasks of safeguard-
ing the insurance
policy, paying pre-
miums and monitor-
ing the status and
creditworthiness of
the insurance compa-
ny, The minimum
fee could be
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avoided by designating a family mem-
ber as initial trustee, with the corpo-
rate trustee becoming trustee upon
the event of the death of the client/
insured.

C. Trustee appoinls own sSUCCESSOT
In addition to providing for the
appointment of successor trustees in
the event the primary trustee cannot
serve for any reason, under appropriate
circumstances the trust instrument
could give the trustee then serving the
power to override the appointment
contained in the instrument and
appoint his own successor. Consider
the situation where the children are
minors when the trust instrument is
signed and cannot be named as
trustees. Perhaps the client’s spouse,
and then his siblings are appointed. If
the spouse in later years, once the chil-
dren have become adults and matured,
determines that the children should
serve as successors, the spouse, as act-
ing trustee, could have the power to
redesignate successors, eliminate the
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siblings (who may have died or
become incapacitated), and designate
one or more of the children as succes-
sor trustees.

D. Power to remove truslee

1. The objective

For a variety of reasons, the trustee
appointed by the client may not be an
appropriate trustee in future yvears.
The trustee or beneficiaries may have
moved to another state, The relation-
ship of the trustee to the beneficiaries
may have changed because of divorce,
marriage or other personal circum-
stances. The beneficiaries may simply
prefer to deal with a successor trustee
or, within parameters set forth in the
power of removal provision, to ap-
point another trustee. As a common
example, a spouse of a descendant may
have been appointed trustee but may
become divorced from the descen-
dant. Flexibility frequently prescribes
giving the beneficiaries the ability to
react to this type of situation.

2. The tax problem

Rev. Rul. 79-353, 1979-1 C.B. 325,
held that a trust grantor’s retention of
& power Lo remove a corporate trustee
and appoint another corporate trustee
was equivalent to a reservation of the
trustee’s power. Under the terms of the
trust instrument in gquestion, the
grantor was treated as having reserved
beneficial interests in the property
under Internal Revenue Code Sec-
tions 2036(a)(2) and 2038(a)(1). Since
the issuance of Rev. Rul. 79— 353,
practitioners have criticized the rul-

//_

ing. Practitioners have been concerned
that the reasoning of that ruling
would be extended so that a trust ben-
eficiary who possesses a power to re-
move a trustee and name a new
trustee will be treated as having the
powers of the trustee, even if the ben-
eficiary cannot name himself or her-
self, If the trustee's power to distribute
trust income and principal is not lim-
ited by an ascertainable standard,
then the beneficiary will be treated as
having a general power of appoint-
ment under Internal Revenue Code
Section 2041,

3. The revilalization of the
problem

Ltr. Rul. 8916032, which cites Rev.
Rul. 79-353, takes the position that a
right given to a trust beneficiary
other than the grantor to remove the
trustee and appoint a successor
trustee results in the trust beneficiary
possessing the power of the trustee, If
the trustee's powers are not limited
by a fixed and ascertainable standard,
the trust beneficiary has a general
power of appointment under Internal
Revenue Code Section 2041 and all
trust assets are included in the estate
of the trust beneficiary. According to
some commentators, the ruling
makes clear that the attribution of the
trustee's discretionary powers to the
beneficiary or beneficiaries with a
removal power is not troublesome
when these powers are limited by a

fixed and ascertainable standard.
Within six weeks of the issuance of
Ltr, Rul. 8916032, two other rulings,
Ltr. Rul, 8922003 and
8922062, were also
issued. Ltr. Rul
8922003 is an

atternpt by the IRS to apply the ratio-
nale of Rev. Rul. 79-353 to trustees
and grantors of irrevocable life insur-
ance trusts. Under the terms of the
trust instrument, the corporate
trustee possessed all incidents of own-
ership in the life insurance policy
held by the trust. The IRS concluded
that because the grantor retained the
right to remove the trustee, the
grantor retained the incidents of own-
ership for purposes of Internal Rev-
enue Code Section 2042(2).

Ltr. Rul. 8922062 involved the cre-
ation of several irrevocable trusts by
the grantor for the benefit of grantor’s
daughter and grandchildren. The rul-
ing cites Rev, Rul, 79-353, but holds
that the grantor’s reservation of the
power to remove the named corporate
trustee did not cause the trust to be
taxed to the grantor's estate because
the discretionary powers of the
trustee were sufficiently limited to an
ascertainable standard.

4. Recenl developments

In Estate of Wall v. Comm'r, 101
T.C. No. 21 (October 12, 1993), the
tax court allowed the grantor of an
irrevocable trust to retain the power
to remove and appoint independent
corporate trustees without adverse tax
consequences, even though the trustee
had the power to distribute trust
properly pursuant to a nonascerl-
ainable standard. In a different factual
setting, the court in Esfate of Vak v.
Comm'r, 973 F.2d 1409 (8th Cir,
September 1, 1992), held that a
grantor of an irrevocable trust who
was also a permissible beneficiary
under a sprinkling provision exercis-
able in the sole discretion of the
trustee, and who reserved the right to
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remove any trustee and appoint a suc-
cessor independent trustee, had not
made an incomplete gift upon trans-
ferring beneficial interests to the
trust. In Ltr. Rul. 9303018 (October
23, 1992), the power to remove an
independent trustee for cause was
held not to create a general power of
appointment in the grantor of the
trust.

5. Planning techniques
Although the above rulings and Rev.
Rul. 79-353 have been subject to
extensive criticism and may be incor-
rect in their conelusions, and al-
though some recent decisions have
been favorable to the taxpayer, cau-
tious practitioners should avoid giving
a beneficiary the unrestricted power to
both remove and replace the trustee,

If the client wants a provision that

provides for removal of the truslee, a

number of options are available.

a. The trustee's power to make dis-
cretionary distributions can be
limited by an ascertainable stan-
dard and not exercised in a
manner that would discharge a
legal obligation. In such event,
the trustee's powers would not
constitute a general power of
appointment even if attributed
to the beneficiary possessing the
removal and replacement power.

b. The most conservative solution
would be to vest the removal
and replacement powers in dif-
ferent individuals, not empower-
ing a close relative of the ben-
eficiary (such as his or her
spouse) to select a replacement
trustee because of the appearance
of influence.

c. The power of removal could
limit the person or persons pos-
sessing the power of removal to
exercising their power only upon
“reasonable cause”, which, ac-
cording to Ltr. Rul. 9303018,
supra, may include, for example,
the following: (i) inability of the
corporate Trustee and the bene-
ficiaries Lo agree upon reason-
able compensation for the
corporate Trustee; (ii) unreason-

ably poor investment perfor-
mance; (iii) the removal of all
current income beneficiaries
from the state wherein the cor-
porate Trustee is licensed to con-
duct business as a corporate
Trustee; (iv) unreasonable inat-
tention to the reasonable needs
of the beneficiaries; (v) unrea-
sonable lack of communications
between the Trustee and the
beneficiaries; (vi) unreasonably
inaccurate or unclear transac-
tion statements or statements of
aceount; (vii) unreasonable con-
flicts between the corporate
Trustee and the beneficiaries;
{viii) merger, acquisition or a
deteriorating financial condition
of the corporate Trustee; or (ix)
unreasonably high turnover of
account officers assigned to any
trust created under the trust
instrument.

E. Delegation among co-trustees

When co-trustees are serving, each
may have its own talents and exper-
tise. Perhaps the corporate trustee
should handle investments. Perhaps
the corporate trustee should be
absolved from responsibility for man-
aging the family business, If three
children are jointly serving as trustees,
perhaps two of the children should
delegate to the third full authority to
sign checks and perform certain min-
isterial duties. Estate planning docu-
ments can contain directives address-
ing this type of issue,

F. Delegation to corporale agent or

custodian

Frequently a spouse or other indi-
vidual is designated as trustee. This
individual may lack the sophistication
or inclination to maintain accurate
records, make investment decisions,
collect and deposit income, prepare
estate and income tax returns, or per-
form many of the responsibilities of a
trustee. Although in practice individu-
als frequently appoint corporate fidu-
ciaries to serve as agent or custodian,
general principals of trust law contain
a prohibition against trustees delegat-

ing their powers and responsibilities,
A trust provision specifically authoriz-
ing such delegation would encourage
an individual trustee to avail himself
or herself of available professional
services.

;. Conflicts of interest

Sensitivity Lo situations in which a
family member serving as executor or
trustee may have a conflict of interest
can be critical to the implementation
of the client's estate plan. This possi-
bility can be clearly shown in the
estate of a person who owns a close-
ly-held business. When the executor
or trustee will be a family member
who is already involved in the busi-
ness and/or who will receive a control-
ling interest in the business under the
client’s estate plan, many conflicts can
arise with other beneficiaries, possibly
other children, who are not involved
in the business. The executor and
trustee will control the board of direc-
tors, so he can elect himself as presi-
dent, and can establish his own salary
and fringe benefits, He can control
decisions regarding the declaration of
dividends, which may be the only
available vehicle to provide income to
other family members who own
minority interests in the business, In
conjunction with effectuating a testa-
mentary clause equalizing distribu-
tions among all family members, the
executor can select a friendly apprais-
er who will value the business conser-
vatively.

To avoid the conflicts of interest
which are inherent in vesting control
of the estate plan in the family member
inheriting the business, the client may
consider the following alternatives:

1.Using one or more disinterested
fiduciaries;

2 Appointing a special trustee to par-
ticipate in decisions involving
potential conflict;

3.Choosing a committee of trusted
persans who must consent before
certain actions may be taken by the
actual fiduciary; or

4. Include a will provision requiring
the fiduciary to notify all beneficia-
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ries in advance of any conflicts of
interest and perhaps requiring the
consent of all other beneficiaries
before action can be taken.

Who are the

Beneficiaries?
A. Power of appointment to include

spouse as beneficiary

Frequently trusts for lineal descen-
dants do not grant beneficial interests
to spouses of lineal descendants. In
some situations it may be appropriate
to grant to a descendant the power to
decide whether a spouse can receive
any beneficial interests upon the
death of the descendant. The descen-
dant may recognize the fact that the
spouse depends upon income from
the trust for support and may want to
direct that the spouse receive all
income for the balance of the spouse's
life, or perhaps until remarriage. The
descendant may also be granted the
power to direct that principal be dis-
tributed to the spouse. Because
the surviving spouse did not cre-
ate the trust and is not the “trans-
feror” for estate tax purposes, this
power does nol result in inclusion
of the trust assets in the surviving
spouse’s estate under Internal Rev-
enue Code Sections 2036 and 2038.

B. Power to change distribution lo

descendants

If one spouse dies and leaves a trust
which provides that the remainder be
divided among descendants and paid
out at certain specified ages, after the
death of the surviving spouse, the
descendants may not receive any dis-
tributions from the trust for many
years, What happens if the family cir-
cumstances change? What happens if
the surviving spouse concludes that
one child cannot prudently manage
money and needs an independent
trustee for life? What if one child
develops a serious illness and needs
more than a pro rata share of the trust
for future support? What if one child
becomes disabled and would qualify
for governmental aid in the absence of
receiving a portion of the trust? The
surviving spouse can be granted a lim-

ited power to rearrange the manner in
which the trust assets pass to descen-
dants, varying the ages of distribution

| and perhaps the percentages to be dis-

| tributed to each child. Because the
surviving spouse did not create the
trust and is not the “transferor” for
estate tax purposes, this power does
not result in inclusion of the trust
assets in the surviving spouse's estate
under Internal Revenue Code sections
2036 and 2038,

C. Large age differences among

children

How fair is an equal division of trust
assets among children if the eldest
child is 28 years old and the youngest
is 14 years old? The voungest child
will spend part of his or her inheri-
tance to provide upkeep and mainte-
nance during minority and will pay
for his or her own college education,
The parents had already paid these
expenses for the eldest child. One
solution to this problem is Lo increase
the share of the youngest child by a
formula amount intended to provide
true egualization. Another solution is
the creation of a “pot” trust contain-
ing the following terms:

* Spray income and principal among

| ing the testator's children. The

descendants for health, education,
support and maintenance until the
youngest child attains age 25 (the
age at which higher education
should be completed).

* Any principal paid to a child, or that
child's descendants, after that child
attains age 25 is charged to that
child's share upon ultimate distri-
bution of the trust assets,

D, Expenses of guardian

In selecting a guardian for minor
children, a testator should be sensi-
tive to the additional financial burden
the guardian frequently assumes by
undertaking the responsibility of rais-

guardian may need to make an addi-
tion to his or her current home or
move to a new home. There may be
additional housekeeping expenses.
The cost of including the testator’s
children in family vacations could be
substantial. There may be additional
costs incurred in the children's visits
with grandparents. Is it appropriate,
for example, for the trustee to pay the
cost of improving or adding a room to
the guardian's home? Such cost
would inure to the benefit of the
guardian as well as the children.
Although an appropriate subject for
discussion between the guardian and
the trustee, specific directions in a
testamentary document expressing a
sensitivity to the financial burden and
directing the trustee to pay certain
expenses eliminates any question
about the propriety of the expenses.

E. Contingent marital deduction

If a husband prepares a trust for the
benefit of his wife and funds the trust
with an existing policy of insurance
on his life, the face amount of the life
insurance will be included in his
estate under Internal Revenue Code
Section 2035 if the husband dies
within three yvears of the date of the
insurance transfer, The trust should
contain a contingent marital deduc-
tion provision, which would create a
transfer to or for the benefit of the
wife which qualifies for the marital
deduction, eliminating estate taxes, in
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the event any of the trust assets are
included in the grantor's estate
because of an untimely death.

F. Divorce

Under Alabama law, a person who is
divorced from a decedent or whose
marriage to the decedent has been
annulled is not a surviving spouse of
the decedent for probate purposes.
Code of Alabama (1975) § 43-8-252.
If, after executing a will, the testator is
divorced or his marriage is annulled,
the divorce or annulment revokes any
disposition or appointment of proper-
ty made by the will to the former
spouse, and revokes any nomination of
the former spouse's executor, trustee,
or guardian, unless the will expressly
provides otherwise. Code of Alabama
(1975) § 43-8-137.

The above Alzbama statutes do not
apply to non-testamentary disposi-
tion, such as dispositions under the
terms of infer vives trusts. It is, there-
fore, important to include in any infer
vivos trusl agreement a provision
accomplishing this same objective.

Miscellaneous
A. Authorization to make gifts

Although a revocable management
trust may appear not to reguire the
same sensitivity to flexibility as an
irrevocable insurance trust, this trust
becomes irrevocable upon the death
or permanent disability of the
grantor, One issue which should be
addressed in preparing a revocable
management trust is the continuing
authority of a trustee to make gifts for
the grantor.

In an exception lo the effective
repeal of Internal Revenue Code Sec-
tion 2035, transfers of property inter-
ests otherwise includible in a
decedent’s estate under Internal Rev-
enue Code Section 2038 are includi-
ble in the decedent’s estate if made
within Lhree years of the date of
death. Recent developments have
included in the gross estates of dece-
dents gifts made from revocable
trusts that qualify for the gift tax
annual exclusion on the theory that
the property would have been includ-

ed in the decedent's estate under
Internal Revenue Code Section 2038
if the decedent had not made the gifts
and had retained the property in the
revocable trust. Estate of Kisling v.
Comm’r, T.C. Memo. 1993-262, 65
T.C.M. (CCH) 2956 (June 15, 1993);
Estate of Kisling v. Comm'r, 65 TCM
No. 262 (1993); Estate of Jalkut, 96
TC 675 (1991); Letter Rulings
9117003, 9010004, 9010005, 9015001
and 9016002, If the trust instrument
permits distributions to beneficiaries
other than the grantor, the result is
inclusion in the estate. TAM 9049002,
If the trustee was only allowed to
make distributions to the grantor, the
result appears to be exclusion from
the estate. TAM 9018004,

Only with an appropriate authoriza-
tion can a trustee continue a preexist-
ing gift-giving program or otherwise
make gifts to save estate Laxes,

B. Who pays eslale laxes?

The estate of a decedent for estate
tax purposes often contains property
which is regarded as an asset of the
estate for estate tax purposes but
which did not belong to the decedent
as a matter of property law and which
does not pass under the terms of the
decedent's will. In the absence of a
contrary expression of intent by the
person writing the will, Alabama law
requires that estate taxes, including
estate taxes on property which does
not belong to the decedent under
state property laws, be paid from his
or her residuary estate. Code of
Alabama (1975), Section 40-15-18.
This “default option™ under Alabama
law can significantly distort an estate
plan. The residuary estate can be sub-
stantially depleted by its obligation to
pay estate taxes attributable to non-
residuary, and perhaps nonprobate,
assets. For example, the decedent's
estate may consist of 51,000,000 of
stock in the decedent's corporation,
which is specifically devised to Child
A, and §1,000,000 of marketable secu-
rities owned by the decedent and
payable to Child B under the resid-
uary clause of the decedent's will.
Although the decedent's intent is that
both children share equally in the

estate, Child B's share will be respon-
sible for estate taxes on bath Child A's
and Child B's inheritances. The estate
taxes will substantially eliminate
Child B's inheritance. This result can
be avoided if the draftsperson departs
from the ordinary, stereotyped and
common clause allocating all taxes to
the residue and instead drafts a clause
apportioning estate taxes among the
beneficiaries of the estate in propor-
tion to the value of their respective
devises.

C, Reciprocal trust doctrine

If reciprocal trusts are created
whereby two settlors, such as spouses
or siblings, create trusts, each of
which names the other settlor as a
beneficiary and is identical in its
terms, each settlor may be construc-
tively treated as the settlor of the
trust of which he is a beneficiary. The
result of such a construction would
be that LLR.C. Sections 2036 and 2038
would include in the beneficiary’s
estate the entire corpus of a trust
which would not otherwise be
includible. Application of the rule
does not require that the trusts are
created in consideration of each other
with tax avoidance motives. Estate of
Moreno p. Commissioner, 260 F.2d
389 (8th Cir. 1958); U.S. v. Estate of
Joseph P. Grace, 395 U.S. 316, 69-1
USTC 12,609 (1969); Rev. Rul. 85— 24,
1985-1 C.B. 329; and PLR 8717003.
When drafting trusts in this situation,
the drafter should be sensitive to this
rule and vary the terms of the two
trusts to the extent necessary to avoid
an argument by the Internal Revenue
Service that the trusts are reciprocal.

1. Uniform transfers to minors acl
When making lifetime gifts to
minors, draftpersons should consider
incorporating the trust provisions
contained in the Alabama Uniform

Leonard Wertheimer, Il

Loorard Wertherma, 1l practices wih the Barmng-
ham famn of Nagar, Denabuig. He s a gracuate of
the Uinharedy of Viegirea and recahvbd his lgw
degres trom Emory Universly in 1872 He sa Fat-
iow of the Amencan Cofege o Trust and Estate
Counsel and a member of the Raal Property, Pro-
bate and Trusi Sechon and Tax Section ol the ABA.
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Transfers to Minors Act (*AUTMA"),
Code of Alabama (1975), Section
35-5A-1 et. seq., rather than drafting
trust agreements. The provisions of
AUTMA essentially create a trust
which terminates in favor of the child
at age 21 and allows the trustee
(referred to in AUTMA as “custodian”)
to pay or accumulate income or prin-
cipal for the support and education of
the child. This informal trust is fre-
quently appropriate for the client’s
circumstances and is more economi-
cal than the preparation of trust doc-
uments,

E. Who are “crummey”
beneficiaries?

An irrevocable insurance trust fre-
quently grants to certain designated
beneficiaries the power to withdraw
their pro rata share of any contribu-
tions to the trust (typically funds to
enable the trustee to pay insurance
premiums), to qualify such contribu-
tions for the $10,000 per donee gift
tax annual exclusion, This power of
withdrawal is frequently referred to as
a "Crummey” power. What happens if
one of the children has the audacity
to actually exercise his or her with-
drawal right, thereby thwarting fami-
ly plans? What happens if the grantor
of the trust wants to utilize his or her
$10,000 exclusion in other ways?
Without discussing the details, if the
withdrawal right exceeds the greater
of $5,000 or 5 percent of trust corpus
and a "hanging” power is utilized to
avoid lapsing problems on the release
of the power under Internal Revenue
Code Sections 2041(b)(2) and
2514(e), it may be desirable to vary
the identity of Crummey beneficiaries
from time to time. Flexibility to deal
with these issues is desirable and can
be accomplished by a provision giving
the person contributing property to
the trust the right to eliminate the
rights of any Crummey beneficiaries
named in the document to withdraw
the property then being contributed.

F. Monetary devises
Rather than leaving specific dollar
amounts to specified beneficiaries, an

estate plan will have more flexibility if
the monetary devises are expressed in
terms of a percentage of the testator's
estate. If the size of the estate increas-
es or decreases in value, the amount
of the devise will be adjusted as well.
The potential inequities caused by
monetary devises which constitute a
disproportionately large or small por-
tion of an estate can be eliminated.

G. Beneficiarny's withdrawal rights
Many clients prefer to stagger
mandatory corpus distributions to
their children on the theory that it is
wiser to let the child make an early
mistake with less than all of the prop-
erty. Many of these clients are recep-
tive to a suggestion that distribution
at specified ages not be mandatory.
Instead, the child is given withdrawal
rights to increasing portions of the
trust as he or she grows older and,
presumably, better able to care for his
or her money. If the beneficiary is sat-
isfied with the trust's administration,
if he or she is ill, disabled, unavailable
because of travel or other commit-
ments, or just not comfortable under-
taking large financial responsibilities,
he or she may prefer to forego with-
drawal rights, at least for a time.

H. Incentive planning

Estate planners are increasingly
being asked to draft plans that include
incentives for productive behavior on
the part of minors or young adult ben-
eficiaries. Incentive plans typically
reward productive behavior and penal-
ize non-productive behavior. For
example, a trustee may be authorized
to distribute to the grantor's children
such part or all of the net income or
principal of their respective trusts as
the trustee shall determine in its dis-
cretion, provided that the child falls
within one of the following descrip-
tions:

1. The child is a full-time student at an
accredited college, university, voca-
tional school or similar institution
and maintains the equivalent of a
grade point average of 2.5 or better
on a scale in which 4.0 is an “A"
grade, and the child's course of

study is progressing toward the
completion of an undergraduate or
other degree at the rate of a full-
time student;

2.The child is employed full time in
an occupation to which the child
devotes at least 35-40 hours of work
per week or the child is pursuing a
career which is socially productive
on a full-time basis, such as a career
as an artist or a musician, to be
determined solely by the trustee in
the trustee's discretion;

3. The child is disabled and such dis-
ability prevents him or her from
being a productive and self-support-
ing member of society as deter-
mined by the trustee in the trustee’s
sole discretion;

4.The child is pursuing an education-
al, scientific or charitable goal
which the trustee has determined,
in its sole discretion, is in the best
interest of the child and the general
public and which makes the child a
productive member of society as
determined by the trustee in the
trustee’s sole discretion; or

5.The child is occupied full-time car-
ing for other family members, and
the trustee determines in its sole
discretion that such obligation rea-
sonably precludes the child from
earning a living (an example of such
occupation would be motherhood).

Conclusion

Contrary to the preconception of
many clients and more than a few
attorneys, the preparation of estate
planning documents is not simply a
matter of pushing a few buttons on a
computer to invoke one of several
standardized documents. The prepara-
tion of superior estate planning docu-
ments requires a sensitivity to the
current needs of the client and a pro-
jection of the needs which may arise as
circumstances change in the future.
Only by being sensitive to these issues
and skillfully creating or adapting
forms to meet current and anticipated
needs can the attorney fully address
the needs of his clients. g
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OPINIONS OF THE GENERAL COUNSEL

By ROBERT W. NORRIS, general counsel

UESTION:

“Approximately ten years ago, | represented 1"
in the presentation of a workmen's compensation
¢laim while she was an employee of “K's, Inc.”, E.,
Alabama, The claim and representation were set-
tled with a lump sum consent settlement and medical benefits
remained opened.

In 1988, her son and daughter were involved in an auto acci-
dent wherein her daughter, “B”, was killed and her son, "C",
the driver of the auto, was injured. As a result of this auto col-
lision, “C.D."” and ").D.", as parents and next friends of each
minor child, instituted a suit for personal injury damages for
their son and for the wrongful death of their daughter, and a
derivative claim for injuries as the parents.

| have been asked to represent the driver of the vehicle and
owner of the vehicle and emplover of the driver, “R”, which col-
lided with the vehicle occupied by the minor children of the “Ds.”

LRl

I request an opinion to rely upon to make certain my repre-
sentation of R, ef al., is not an ethical violation. 1 am asked to
join this litigation as co-counsel with another attorney who
has his office in Montgomery. For this reason, | need a
response as quickly as possible to permit the other atlorney to
obtain additional legal assistance, if [ am wrong in my belief |
can assist him."

NSWER:
You may ethically represent the driver and
owner of the vehicle against your former client.

ISCUSSION:
Rule 1.%a) prohibits subsequent representation
of a person whose interests are materially adverse

to the interests of a former client in the same or in

a substantially related matter. There appears to be no legal
relationship to vour prior representation of Mrs. “D" ten years
ago on a worker's compensation claim and the present case. In
reality, Mrs. “D" is only a titular party in the auto accident
case. Her medical condition, past or present, is not going to be
in issue. In the Disciplinary Commission’s view, the matters
are not “substantially related.”

Rule 1.9{b) prohibits vour adverse use of any information
violating to the original representation of Mrs. “D". If your
defense in the present case would require the adverse use of
any client confidences then you should not invelve vourself. If
this is not a problem, then you may enter the accident case
without concern for ethical conflict with your former client. B

[RO-91-42]

Position Available

General Counsel

The Alabama State Bar is now accepting applications by letter with resume from qualified
lawyers for the position of general counsel. These applications should be addressed to:

General Counsel Selection Committee
P.O. Box 671
Montgomery, AL 36101

This position requires an experienced lawyer with a strong professional background. Salary
commensurate with experience and maturity. Deadline for submission is June 15, 1995. The
Alabama State Bar is an equal opportunity employer.
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A Special Offer From Avis is proud to offer the legal community

The Employee-Owners Of Avis the newest, most comprehensive rent-a-car |
Exclusively For Members Of benefit program, bar none
Alabama State Bar We've worked hard to make this program

the best ever by addressing all your car

rental needs and concerns. Case in point;
our rates. Avis rates are among the best in
the industry. Whether you're renting for

business, leisure or vacation, our
rates translate to excellent savings

[ ]
For Rentln From and value. Another case in point:
our service. At Avis, the “We try

harder” commitment of our
. s employee-owners means you'll
Vl S receive the quality service and attention
. that has made Avis the choice of travelers
worldwide. Plus, the convenience of our
timesaving services — the Avis Preferred
rea em er Renter® program, Avis Express” and Avis
Roving Rapid Return® — that can make
® renting and returning your car fast and easy.
B n f Plus, we've expanded our Frequent Flyer
e e l S ° partnerships. So, in addition to our existing
partnerships with American Airlines,

Amenca West, Delta Air Lines, Midwest
Express, and TWA, you can now receive

airline miles from Continental Airlines,
A v,s MNorthwest Airlines, United Airlines, and
» USAir, with every qualifying Avis rental.
WW. R.Eli? Avis n"r.ifu ..:|r II-I%HD-E..SI-IEIE o
'ha.l"kr- compare our savings and value. And learn

A why so many bar members across the

country swear by Avis. Don't forget to
mention your Avis Worldwide Discount
(AWD) number when you call: A530100

C19 Wizgard Co., Ing

Avis leatures GM cars




C-L'E

OPPORTUNITIES

The following in-state programs have been approved for credit by the Alabama Mandatory CLE Commis-
sion. However, information is available free of charge on over 4,500 approved programs nationwide
identified by location, date, or specialty area. Contact the MCLE Commission office at (334) 269-1515,
or 1-800-354-6154, and a complete CLE calendar will be mailed to you.

12-13 19-20
MAY CITY AND COUNTY ENVIRONMENTAL LAW
GOVERNMENTS Orange Beach
Orange Beach Alabama Bar Institute for CLE
AR AN TR L Alabama Bar Institute for CLE Credits: 6.0
Birmingham, Holiday Inn Redmont c"“";f? 555 (800) 627-6514
National Business Institute, Inc. oaodi
Credits: 6.0 Cost: $138 -
(715) 835-8525 HEALTH LAW UPDATE 19-21
Pine Mountain, Georgia, Callaway YOUNG LAWYERS' SANDESTIN
Gardens
" fé::iywmmc Alabama Bar Institute for CLE B s ssrri= 0
Birmingham ggg ; 1‘;:275'35] 4 Young Lawyers' Section, Alabama
Alabama Bar Institute for CLE : State Bar
Credits: 6.0 Credits; 6,0 Cost: $140
800) 627-6514 16 Tuesday -
) BAD FAITH LITIGATION IN (334)433-3131
JURY SELECTION AND JURY ALABAMA
PERSUASION ﬂnt_nte. i‘ngrmpral Semmes Hotel
Birmingham. Sheraton Civic Center } allt?na usiness Institute, Inc. 23 Tuesday
Southeaﬂsmm Educational Credits: 6.0 Cost: 5138 JURY SELECTION
Credits: 6.0 Cost: $165 Baldwin County Bar Association
(404) 457-0082 17 Wednesday Credits: 1.0
BAD FAITH LITIGATION IN (334) 928-4400
JURY SELECTION AFTER BATSON ALABAMA
Birmingham Montgomery, Madison Hotel
Lorman Business Center, Inc. Natiqnal Elusint?s Institute, Inc. BASIC PROBATE PROCEDURES
Credits: 6.0 Cost: $159 Credits: 6.0 Cost: $138 AND PRACTICE IN ALABAMA
(715) 833-3940 (715) 835-8525 Mobile, Ramada Resort and
Canference Center
11 Thursday 18 Thursday National Business Institute, Inc.
CORPORATE INCOME TRYING THE AUTOMOBILE Credits: 6.0 Cost: 5138
TAXATION IN ALABAMA INJURY CASE IN ALABAMA (715) 835-8525

Birmingham, Holiday Inn Redmont
National Business Institute, Inc.
Credits: 6.0 Cost: $138

(715) 835-8525

12 Friday
CORPORATE INCOME TAXATION
IN ALABAMA
Huntsville, Radisson Suite Hotel
National Business Institute, Inc.
Credits: 6.0 Cost: $138
(T15) 835-8525
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Birmingham, Holiday Inn Redmont
National Business Institute, Inc.
Credits: 6.0 Cost: $138

(715) 835-8525

19 Friday
TRYING THE AUTOMOBILE
INJURY CASE IN ALABAMA
Huntsville, Holiday Inn Research Park
National Business Institute, Inc.
Credits: 6.0 Cost: 5138
(715) B35-8525

24 Wednesday

BASIC PROBATE PROCEDURES
AND PRACTICE IN ALABAMA

Montgomery, Madison Hotel

National Business Institute, Inc.

Credits: 6.0 Cost: $138

(715) 835-8525
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1-3
TAX INSTITUTE
Orange Beach
Alabama Bar Institute for CLE
Credits: 9.0
(800) 627-6514

2-3
DIVORCE ON THE BEACH
Gulf Shores
Family Law Section,
Alabama State Bar
Credits: 2.5
(RO0) 354-6154

B-9
ESTATE PLANNING FOR FOREST
LANDOWNERS
Tuscaloosa, Bryant Conference Center
Auburn University
Credits: 14.0 Cost: 5225
{334) 844-5101

9 Friday
EVIDENCE
Birmingham
Alabama Bar Institute for CLE
Credits: 6.0
(B00) 627-6514

20 Tuesday
TEN COMMON MISTAKES MADE
IN WILL DRAFTING
Bay Minette
Baldwin County Bar Association
Credits: 1.0
(334) 928-4400

22 Thursday
ADAWORKERS' COMPENSATION
Birmingham
Lorman Business Center, Inc,
Credits: 6.0 Cost: $135
(715) B33-3940

25-26
PREVENTING EMPLOYEE
LAWSUITS
Tuscaloosa, Bryant Conference Center
University of Alabama
Credits: 13.0 Cost: $795
(205) 348-6224
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United States District Court

Northern District of Alabama
Telephone System Change Effective 2/21/95

Main Clerk’s Office Number-731-1700

THE MAIN NUMBER WILL BE 731-1700
FOR ALL SECTIONS AND EMPLOYEES.

The following is a list of extensions for each section of the clerk’s office. You
must dial T31-1700, then enter the 3-digit extension . You may reach a particu-
lar individual by dialing 731-1700 and pressing “1", then enter the first three let-
ters of the last name of the person vou need to reach,

SECTION EXTENSION
Attorney Admission & Naturalization .......ecoeuveeenmncvvnmonnres 106
A O O S BT Lo e i e A s e e 2 e e e g s 170
T e Ty e AR S e S e e e e e e 192
Criminal DOCkBRE oS i e e s S 147
Ty F T o B e o AN By i o R e i e L 111
Intake & General INfOrmation ..o vivinie i it vl se s v taii's 120
ST AT A A At g s B | T OT I et WA | Lo 115
Magistrate Judge & CIAMatErS ... couinun i b st s s ais 158
o a1 e P e e e A i e i s b 107
P S T e T e e s e LA 113
Civil Docketing:
Judge Extension  Judge Extension
7T L e e Sy e s B NEISON i s L 03
Blackbtirn s oY, Vi | e s e [ B
[ T [ B S e e 1 Propst -t debeade itk o134
[T P e S e 1)) MD s snennas T 144
jp ETprenn SR UL I (] L2 o, 1T e RN P AT i £ 1
EYTIne e 130130
Courtroom Deputies:

Judge Extension  Judge Extension
133 E AV e SR s WAL T fee e e Lot
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Alabama Law Foundation Awards
$808,000 in IOLTA Grants

By Tracy A. Daniel, executive director, Alabama Law Foundation

I0LTA income remained constant in
1994, allowing the Alabama Law Foun-
dation to award $808,890 in grants to 35
organizations throughout Alabama in
March 1995, Interest rates on [OLTA
accounts ceased their decline and
showed a slight increase toward the end
of the year. The foundation had been
forced to reduce the amount of grants
awarded each of the past two years, but
was able to award $8,000 more in grants
this year than last year.

The Grants Committee, chaired by
Allan Chason of Bay Minette, had to pare
down 51,336,000 in requests to the
$810,000 available for grants, Conse-
quently, the foundation could only fund
35 of the 46 requests received. Other
members of the committee are Delores
Boyd, Montgomery; Richard Hartley,
Greenville; Tutt Barrett, Opelika; Sam
Stockman, Mobile; Davis Malone,
Dathan; Andy Wear, Fort Payne; lim
Pruett, Birmingham; and Donna Pate,
Huntsville. Each year the committee
members devote a significant amount of
time to reviewing grant applications.
The foundation is grateful for the will-
ingness of these volunteers to undertake
the task of making grant recom-menda-
tions,

The foundation awarded grants in the
categories of legal aid to the poor, pro-
jects to improve the administration of
justice, and for local law libraries. Legal
Services offices received funding to con-
tinue providing legal assistance to the
poor in cases involving domestic vio-
lence. Domestic abuse shelters in Annis-
ton, Gadsden, Huntswville, Birmingham,
Mobile, Tuscaloosa, and Shelby County
received funding to help provide victims'
advocates to their clients. The advocates
help guide victims of domestic abuse
through the court system by providing
assistance in such activities as obtaining
warrants,

Recognizing that rendering legal ser-
vices to the needy is an integral part of
lawyers' public service, the foundation
provided funding to three pro bono pro-
grams, The Alabama State Bar Volunteer
Lawyers Program and the Mobile Bar
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Association Pro Bono Program are previ-
ous recipients of 1OLTA funds, The
Birmingham Bar Association Volunteer
Lawyers Program has grown to number
over 300 volunteers, necessitating a part-
time coordinator to efficiently handle
case referrals. In all, over 1,500 Alabama
lawyers participate in pro bono programs
through accepting cases referred directly
to them or by voluntarily reporting the
number of hours they devote to pro
hono efforts.

The foundation funded the first meet-
ing of the Third Citizen's Conference on
the Alabama State Courts, held in Birm-
ingham on March 23, 1995. The Citi-
zen's Conference was jointly called by
the Board of Bar Commissioners of the
Alabama State Bar and the Alabama
Judicial College with the charge “to
study the selection of judges in Alabama,
judicial campaign funding and other
issues affecting the administration of
justice in Alabama." The Citizen's Con-
ference is co-chaired by former Governor
Albert P. Brewer and retired Supreme
Court Justice Oscar W, Adams, Jr.

For the second year the foundation is
providing operating funds for the Alaba-
ma Center for Dispute Resolution, which
was started through the efforts of the
Alabama State Bar Committee on Dis-
pute Resolution, to serve as a clearing-
house on Alternative Dispute Resolution
and coordinate ADR programs in Alaba-
ma. The foundation also provided fund-
ing to the Alabama Capital Represen-
tation Resource Center Lo continue its
work serving as a resource for lawyers
appointed to capital cases in the post-
conviction stage. Law libraries in 13
counties received funds to purchase
equipment and books.

A complete list of grants awarded fol-
lows. Without the support of lawyers and
banks these projects could not be fund-
ed. The foundation thanks you for vour
participation in IOLTA. If you do not
currently participate or have changed
banks or firms and wish to establish a
new IOLTA account, please contact
Tracy Daniel at (334)269-1515 or 800-
354-6154. |

Alabama Law
Foundation 1995 Grants

Legal Ald to the Poor
Legal Services Corporation

e 1 R Rt | $240,000
Legal Services of

Metro Blrmingham oo 875,000
Legal Services of North

Central Alabama. .....cocicemimbuaniisnaes 75,000
Mobile Bar Association.....—. oo $45,000
Alabama State Bar Volunteer

Lawyers Program A70,000
Birmingham Bar

Association 25,000
Total £530,000
Law Libraries
LT TTT R TTT — $2,000
Baldwin COunty .ceweinemicmamsin §1.500
Choctaw COUNEY .ereessmesicississ £3.500
Colbert County §3.500
Conecuh County £3.000
Dale County .. £3.000

WICEE COUNLY. 1oinimrsanssnsssinsissssrssssantss £2.000
Total 535,085
Administration of Justice
Capital Representation

Resource Center . §70,000
Alabama Prison Project

Mitigation Program._ ... 345,000
Alabama Center for

Disputle Resolution ... i 45,000
Montgomery Literacy

Council 52,088
Aabama CASA Network ..o £3,000
Child Advocacy Center of

Gadsden-Etowah County. .........$2.500
National Children’s

Advocacy Center_ . 15,000
Tuscaloosa Children's

Center $3.500
SafeHouse of Shefhy

County 11,000
Turming Poink e e mn i 11000
HOPE Place £5,000
The Shelter $11,000
i G e 35,000
Penelope House oo 47500
YWCA Family

Violence Center 511,000
Administrative

Office of Courts ... $6,007
Total $243,795
Grand Total $508,890
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SERVICE To THE PROFESSION -
A HALLMARK OF PROFESSIONALISM

Mid-Year Reports of 1994-95 Committees & Task Forces

by Edward M. Palterson, director of programs

Alabama State Bar commiltees, task forces and sections take the lead role in many initiatives, education, and information, and
in fostering business and social contacts within the legal profession. Committee and task force work depends on the efforts of hun-
dreds of lawyers who collectively volunteer thousands of non-billable hours. Few practicing attorneys would deny the legal profes-
ston is demanding both in terms of time and work production, and that working nights and weekends is par for the course. That 80
percent of the bar’s current 42 committees and task forces are active is significant, This high level of volunteer service is another
hallmark of the professionalism of the typical Alabama attorney, as the following summaries from the midyear reports indicate:

Committee on Access to Legal Services
F. Luke Coley, Jr., chair

The committee continues to monitor and evaluate delivery
of pro bono services in civil cases to indigent Alabamians
through the Alabama State Bar Volunteer Lawvers Program.
Meeting quarterly, the committee reviews the operations of
the program and gives direction and support to its director,
Melinda Waters. The Birmingham Bar Association Volunteer
Lawyers Program is now fully operational and has become a
tremendous success, Several additional local bar associations
established pro bono projects for their membership last fall
including Lee County, Morgan County and Montgomery
County. These local bars join many bar associations around
the state in sponsoring projects for their membership which
are administered by Waters and monitored by the committee,
The committee, in a joint project with the University of
Alabamna School of Law, has completed a “how-to" desk man-
ual for use by attorneys volunteering services through the
Volunteer Lawyers Program. Nine legal manuals were pro-
duced, each focusing on an area of law most often needed by
Volunteer Lawvers Program clients and lawyers. |

Task Force on Adult Literacy
Lynne B. Kitchens, chair

To encourage lawyers to help combat adult literacy, local
endeavors are publicized through the task force newsletter,
Read On, which also offers suggestions about a variety of lit-
eracy-promoting activities. At the statewide level, three mem-
bers of the task force served on a steering committee
appointed by the Department of Education to produce a
handbook entitled Adult Education and the Criminal Justice
System, which will link providers of education/literacy ser-
vices with key persons in the criminal justice system. Our
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task force was instrumental in organizing a panel discussion
entitled “Life After Guilt: Education as a Sentencing Alterna-
tive”, presented at the mid-winter Circuit and District Judgdes
Conference. Two court/literacy referral programs, one in the
Shoals area and the other in Montgomery, developed as a
result of task force interest and involvement, provide model
approaches for other communities to adapt to their specific
situations, Task force members are actively working to get
these programs started in their communities. 4]

Editorial Board, The Alabama Lawyer
Robert A. Huffaker, editor

This year has seen increasing involvement in the publica-
tion process by members of the editorial board. Through sub-
committees, members are assigned tasks for procuring lead
articles. Special human interest features will be published in
upcoming issues. In January, a special meeting of the editori-
al board was held to consider institution of a bimonthly
newsletter in order to provide a means for a more timely dis-
tribution of topical information te members of the bar. The
financial viability of launching this new publication in the
near future will be discussed at the editorial board’s July
meeting, and a decision will be made at that time concerning
means of securing appropriate funding to begin publication
of the newsletter, B

The Alabama Lawyer Bar Directory Committee
Teresa R. Jacobs, editor

The committee is charged with publishing the next edition
of The Alabama Lawyer Bar Directory that includes a geo-
graphical telephone directory and an alphabetical directory of
all members of the Alabama State Bar. The committee has
suggested certain format changes for the anticipated publica-
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tion date of June 1, and has utilized the services of an adver-
tising consultant to gencrate additional revenues to support
publication of the directory. [ ]

Alternative Methods of Dispute Resolution Committee
William D. Coleman, chair

In August 1994, the committee opened the Alabama Center
for Dispute Resolution - an ADR management, coordination,
research and development office under the supervision of the
newly-created Alabama Supreme Court Commission on Dis-
pute Resolution. The committee has drafted a proposed code
of ethics for mediators to be submitted to the Supreme Court
Commission on Dispute Resolution for approval, The com-
mittee's next focus will be on qualifications and training for
court appointed/referred mediators. A subcommittee has
drafted preliminary recommendations for implementing a
mediation program in domestic relations, and another sub-
committee is, by means of ads, public service announce-
mients and bar newsletters, getting ADR information out to
all areas of the state, The National Conference of Bar Presi-
dents selected the Alabama Center for Dispute Resolution as
one of its “Best Bar Projects of 1994", -]

Task Force on Bench and Bar Relations
Honorable Joseph D. Phelps, chair

The task force planned and conducted the Third Annual
Bench-Bar Conference during the Circuit and District Judges
Mid-Winter Conference in Montgomery in January. The con-
ference was co-sponsored by the Alabama Judicial College
and the Montgomery County Bar Association. As a part of the
program, an interesting panel was built around what the
Bench and the Bar expect from each other.

The task force also co-sponsored a workshop on profession-
alism to address polarization of Alabama State Bar. This was
a first attempt by the leadership of the Alabama State Bar to
encourage unity to accomplish the goals of the bar especially
in the area of serving the public. A diverse group of judges
and lawyers, including representatives from both the plain-
tiffs' and defense bars, met to determine together answers to
the following questions: (1) Are we where we want to be as a
profession? (2) Are we serving the public? and (3) Do we have
the image we want? Plans are being formulated with all seg-
ments of the bar to encourage continued communication
and dialogue. Topics of discussion at the March meeting cen-
tered on judicial selection and public perception of the legal

profession. B
Committee on Citizenship Education

H. Jerome Thompson, chair

We have worked closely with the Alabama Center for Law
& Civic Education to promote involvement of Alabama attor-
neys in law-related education programs across the state,
including the improvement and expansion of the Bar/School
Partnership Program. We believe the bar should take a proac-
tive role in planning and promoting law-related education in
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the classroom. We have completed editing the “Play By the
Rules™ publication originally drafted by the Young Lawyers'
Section ultimately to be made available to all eighth-graders,
using liaisons identified by local bar association presidents.

Client Security Fund Committee
John A. Owens, chair

Since August 1994, the committee has met once (October
1994) and considered 44 claims. Thirty of those claims were
paid in the total amount of $57,995.26 and 14 claims were
denied. Currently, there are 56 claims pending with the
Client Security Fund. B

Committee on Correclional Institutions and Procedures
Mark D. Wilkerson, chair

In several regional and statewide meetings, the work of the
committee has been multi-faceted: (1) assembling the infor-
mation necessary to prepare CLE and other programs to edu-
cate members of the bar as to community correction
alternatives in their area; (2) working with AOC in efforts to
resolve concerns over potential liability for community correc-
tions programs; and (3) obtaining bar commissioners’
endorsement of a resolution to urge the legislature to renew
funding for Community Corrections Programs in 1995, which
resolution was adopted by the commissioners on March 17,
1995, Restricting applications of the Habitual Offender Act and
cooperative efforts among agencies to provide seed money for
developing communily corrections programs statewide are
being discussed. Ron Jones, prison commissioner, and repre-
sentatives from the Department of Corrections met with the
committee in February to discuss development of community

corrections. B
Disabilities Law Task Force

Victoria A. Farr, chair

The task force was charged with surveying members of the
Alabama State Bar to determine if there is sufficient interest
to create a Disabilities Law Section. On December 9, 1994, the
Board of Bar Commissioners approved the report of the task
force, and authorized the creation of a Disabilities Law Sec-
tion. The organizational meeting was held on March 8, 1995,
altended by attornevs representing individuals, business inter-
ests, and governmental agencies, at which time interim offi-
cers of the section were elected, dues established, and by-laws
adopted subject to approval by the board of bar commission-
ers. On March 17, 1995 the board of bar commissioners
approved the by-laws of the section. The section plans to meet
during the annual convention when it will present its first
CLE program. The section will publish a newsletter informing
members of recent decisions and advances in the field of dis-
abilities law, Presently, the section is conducting a vigorous
membership drive, =]

Indigent Defense Committee
William R. Blanchard, chair

A While our committee has been relatively inactive thus far
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this year, this committee’s efforts over the last decade show a
pattern of diligent effort aimed at reform of the indigent
defense system. Meaningful change will either have to come
from the legislature or be forced by state or federal courts.
The committee is watching reform efforts underway in Ten-
nessee, Louisiana and Indiana with the expectation that as a
committee we can, by studying others' efforts and adding to
that base, aid in developing a system which consistently pro-
vides effective defense services to the poor and underprivi-
leged at a reasonable cost. 2]

Task Foree to Study the Creation of International Law Section
Robert J. Cox, chair

The core task force was formed in 1993 with 17 members.
Since then we have established committees for continuing
legal education, newsletter publication, membership and a
steering committee. We have surveyed other similar interest
groups of bar associations around the country, and have a
clear idea of what we need to offer our prospective members,

N

We believe there will be sufficient interest to form a section
shortly with the required 75 members. Today we have the
names of about 53 individuals who have expressed an interest
in the formation of this section. Our mission statement is “to
enhance understanding of public and private international
law principles that undergird the world economy — includ-
ing international trade and transactions, international law
and treaties, and immigration and nationality law — to edu-
cate the membership by conducting programs and to build a
state and global network of international legal professionals,
thereby improving the delivery of legal services to our
clients”. |

Task Force on Judicial Selection
Robert P. Denniston, chair

Last September the task force recommended the Board of
commissioners call for a statewide citizens' conference to
address the problem of judicial selection and campaign con-
tributions. After long discussions, several meetings and
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much work, the task force has transmitted recommended
amendments to the Alabama Constitution to establish a
merit selection/nominating commission method for selection
of appellate, circuit and district judges. The task force has
also furnished the commissioners with a brief early history of
Alabama’s judicial system, and submitted to the commission-
ers a statement of its willingness Lo assist as requested in the
preparation for and the conduct of the Third Citizens' Confer-
ence. The task force expects to submit to the commissioners a
comprehensive report providing background, facts and analy-
sis with respect to the issues and its recommendations. &

Law Day Committee
Tameria S. Driskill, chair

The committee is sponsoring a statewide essay contest
using the 1995 Law Day Theme, “E Pluribus Unum — Out of
Many, One” to award prizes in two classifications. School
superintendents have been contacted, and response is excel-
lent. The Governor of Alabama will again proclaim May 1
Law Day in Alabama. Plans are already underway to coordi-
nate 1996 Law Day activities for widespread participation
among local bar associations. [ |

Committee on Lawyer Advertising and Solicitation
Gregory 8. Cusimano, chair

This committee has been extremely busy this year. There
was a significant response to the anonymous survey on
advertising and solicitation. The results will be distributed by
method to soon be determined. The final proposed Rules of
Professional Conduct on direct mail solicitation were adopted
by this committee on October 27, We are awaiting approval
of them by the board of bar commissioners.

We will publish in summary form, with explanation, cur-
rent rules. The anonymous survey and our personal inter-
views with lawyers across the state to discuss the conditions
of client solicitation show these trends: (1) a significant num-
ber of members of the plaintiff's bar are willing to take a
more aggressive stance against unethical client solicitation;
(2) unethical solicitation is not only occurring, it is on the
rise; and (3) there is a misunderstanding about what is or is
not unethical solicitation under the present Code, and what
is, in fact, constitutionally protected. m

Lawyers Helping Lawyers Commiltee
J. Sanford Mullins, I11, chair

The major thrust has been to examine ways to strengthen
and expand the ALA-PALS work, (Positive Action for
Lawyers), the bar’s current program for recovery and assis-
tance to attorneys impaired due to substance abuse. The
committee held a mid-winter conference March 11-12 in
Montgomery to formulate a plan of action to add regional
coordinators to ALA-PALS, present programs for law stu-
dents, provide uniform training programs for ALA-PALS vol-
unteers, and increase education and publicity efforts of the
work of this committee. Finally, the committee, within the
framework of the current confidentiality rules surrounding its
work, is compiling statistics on the number of law students,
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bar applicants and practicing attorneys served by the ALA-
PALS program during the last three vears in order to enable
the committee to monitor its current efforts and evaluate its
utilization and effectiveness in light of the demonstrated need
for such a program within the Alabama State Bar. ]

Committee on Lawver Public Relations, Information and

Media Relations
Mary Lynn Bates, chair

We are nearing completion of a number of projects that
have been in progress for more than a year. The creation of
the position of director of communications to act as a public
and media information liaison has immeasurably assisted
this committee. We are obtaining favorable media coverage
of selected state and local bar charitable and civic activities,
IOLTA grants and pro bono services. In addition, the com-
mittee has provided a radio spot on mediation based on
scripts furnished by ADR Committee and hopes to air it wide-
ly upon approval. We are updating four state bar brochures:
Lawyers and Legal Fees, Consumer Finance or “Buying on
Time", Legal Aspects of Diverce, and Last Will and Testa-
ment, for dissemination on these and other topics of public
interest. We are conducting a study on the feasibility of a
statewide “Tel-Law" program to provide information to the
public on legal topics by tape-recorded messages. We are
working on a number of projects to make members of bar
aware of the necessity for improving client relation skills,
including a CLE program and publications. Our focus has
been, and is, both outreach to the public, and inreach to our
members. &

Alabama Lawyer Referral Service
Gregory A. Reeves, chair

The committee is actively pursuing review of the service
and needed areas of improvement. Before recommending
changes in the current service, the committee is awaiting the
written evaluation of the American Bar Association PAR
Review Teamn report. At the request of the committee, a team
of lawyers trained in running an effective referral service met
with the committee’s representatives and bar staff on March
13, 1995 to evaluate the current service, and make recom-
mendations to improve it. While a large number of sugges-
tions has been discussed among the committee, we felt it
premature to recommend changes prior to receiving the ABA
evaluation report. ]

Task Force on Legal Education
Steve Rowe, chair

At mid-year the task force is in the process of deciding
what positions it will take on the following issues: (1) Re-
establishing a limitation on the number of times an applicant
may take the bar exam; (2) requiring bar examination appli-
cants to be graduates of law schools approved by the ABA or
Association of Law Schools; (3) whether or not to suggest to
the bar commissioners adoption of the Standards and Proce-
dures for Approval of Law Schools not Accredited by the ABA;
and (4) whether to support the proposed amendment of Rule
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4(c) of the Rules Governing Admission to the Alabama State
Bar with regard to applications by graduates of foreign or
out-of-state non-accredited law schools. @

Task Force on Legislative Activities
Gregg B. Everett, chair

The task force was charged to recommend the most practi-
cal means of disseminating information regarding pending
legislation and study the suitable role, if any, of a permanent
standing committee on legislation. The task force made the
following recommendations to the bar commissioners on
February 3, 1995: (1) the position of legislative counsel should
be retained to follow bills of general interest while the Legisla-
ture is in session, and publish a weekly status report available
for subscription to members from bar headquarters: (2) the
role of the state bar in legislative activities should be limited
solely to those bills directly relating to the bar's regulatory
functions; (3) legislative counsel's services to track legislation
is preferable at the present time over establishing a computer-
assisted program; and (4) the task force should not be made a
standing commilttee at the present time. Any need to follow
particular legislation can be assigned to a committee or sec-
tion most affected by same, or in the absence of such a com-
mittee or section, an ad hoc task force can be appointed. W

Military Law Committee
Frank M. Caprio, chair

The Military Law Committee is actively engaged in preparing
for a Military Law Symposium to be held at the University of
Alabama School of Law, August 18-19, 1995, affording active
duty and reserve military lawyers and civilian lawyers with an
interest in military legal issues, continuing legal education
credits. The 1996 Military Law Symposium is tentatively
scheduled for August 23-24, 1996, &

Permanent Code Commission
William B. Hairston, 111, chair

The committee was asked to review, comment on and clarify
proposed amendments to Rule 7.2, Rules of Professional Con-
duct, as suggested by the Committee on Lawyer Advertising
and Solicitation, Our committee determined that these
requested amendments, directed at further restrictions on
direct mail solicitation, would be best served as amendments
to Rule 7.3 of the Rules of Professional Conduct. We are cur-
rently studying to what extent prohibition should be made
against direct mailing solicitations, and through the Office of
General Counsel, we are soliciting input as to how other states
have addressed this problem, with a view to submit a proposed
draft amending Rule 7.3, Rules of Professional Conduct. W

Prepaid Legal Services Committee
Charles L. Anderson, chair

As part of our charge to monitor the development of pre-
paid legal services plans in Alabama, we are considering,
among other proposals, drafting legislation regarding the
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regulation of such plans in this state. We hope to soon estab-
lish a system to accumulate statistical data relating to prepaid
plans currently operating in Alabama, with a view to provide
background information to Alabama lawyers as well as to
providers, E

Solo and Small Firm Task Force
Paul A. Brantley, chair

The task force is currently trying to identify significant
problems and issues that confront solo practitioners and
members of small firms in particular. For our purposes,
“small firm"” includes seven or fewer members, We are devel-
oping a survey to be disseminated to a random target group,
and hope to have the results tabulated by the beginning of
the new bar year, |

——— e s
Substance Abuse in Society Committee
John Ott, chair

We are currently working toward implementation of a pilot
drug prevention program to be presented in seventh- and
eighth-grade classrooms throughout the state. We selected
two Jefferson County schools for pilot presentations on sub-
stance abuse this spring with the assistance of Bradford-Park-
side. We are surveying with what types of substance abuse
activities local activities local bars are already involved to
avoid duplication of efforts and a coordinated approach for
future growth. 2

Unauthorized Practice of Law Commiltee
L. Bruce Ables, chair

We meet regularly with good attendance, and active partic-
ipation, and handle an estimated 15 to 20 cases at any given
time. If there is any merit to the complaint, a cease and desist
order is issued from the General Counsel's office. Serious
complaints are assigned to individual members for investiga-
tion and recommendation to the committee. Sometimes
members take on the task of seeing that criminal charges are
brought against an individual through the district attorney's
office in their locale, and quo warranto proceedings are pre-
pared and filed on occasion by committee members. The
committee needs the support of the bar, and believes some
legislation should be passed to aid enforcement procedures.®

Task Force on Women in the Profession
Cecilia J. Collins, chair

A joint luncheon sponsored by the Alabama State Bar for
women judges and task force members was held on January
18, 1995 to initiate discussions between the bench and bar.
The task force co-sponsored the second annual Women in the
Legal Profession Seminar held for CLE credit on April 21,
1995, The comprehensive survey on Women in the Legal Pro-
fession has been prepared, and we anticipate the survey, to be
completed prior to July bar convention, will be instrumental
in assisting us in preparing recommendations to the bar as
we continue to ascertain the status of women in the legal
profession in this state. &
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What Should be Alabama’s Analysis for Product Liability Design Cases?

By R. Ben Hogan, Il

hould Alabama utilize a
different test for judg-
ing product design

defects than for judging

manufacturing or warning
defects? The answer is yes. The risk/util-
ity analysis—whereby the risks inherent
in a product design are weighed against
the utility of the design—represents the
national consensus for design defect
cases, Such a test is consistent with
Alabama's preference for negligence-
based doctrines, and is already utilized
in this state's crashworthiness cases,
There are three categories of product
defects: manufacturing defects, design
defects and marketing/packaging
defects, which include warning defects.
In @ manufacturing defect case, it is
assumed that the design of the product

is safe, and had the product been manu-,

factured in accordance with the design,
it would have been safe for consumer
use. In a design defect case the entire
product line is called into gquestion, and
the standard for defectiveness is set by
the trier of fact (jury) and the court. It is
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only in design cases that the term
“defect” is an expression of the legal
conclusion to be reached, rather than a
test for reaching that conclusion.

Within the past two years, our neigh-
boring states of Georgia and Mississippi
have adopted the risk/utility analysis for
judging product design defect cases.
The risk/utility analysis is the proposed
approach of the Restatement (3rd) of
Torts® and is the clear trend in recent
hoeldings.? In most situations for prod-
uct liability design cases, it is more
appropriate than the consumer expecta-
tion test.

The AEMLD and the
Consumer Expeclation Test

In adopting the Alabama Extended
Manufacturers Liability Doctrine in
1976, the Alabama Supreme Court made
it clear that it was blending warranty
law with the Restatement of Torls (Sec-
ond) to derive an “unreasonably danger-
ous” definition for “defect” and a
consumer expectation test for judging
defect.

Altec and Mobile ask what prod-
ucts are covered, what is a ‘defect’
and by inference, what is ‘unrea-
sonably dangerous.’ It has been
held that the terms are synony-
mous, that is, defective means
unreasonably dangerous and has no
independent significance. [Citations
omitted]. Our answer is, a ‘defect’ is
that which renders a product
‘unreasonably dangerous’ i.e,, not
fit for its intended purpose, and that
all “defective’ products are covered.
Whether a product is 'unreasonably
dangerous’ is for the trier of fact,
just as negligence vel non is in a
traditional negligence case.

The product either is or is not
‘unreasonably dangerous’ to a per-
son who should be expected to use
or to be exposed to it. If it is, it
makes no difference whether it is
dangerous by design or defect. The
important factor is whether it is
safe or dangerous when the prod-
uck is used as it was intended to be
used.
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In Casrell, the Alabama Supreme
Court referred to comment i of § 402 A,
Restatement of Torts 2nd.* A footnoted
case in the Casrell opinion contains the
following jury charge:

Defective is interpreted to mean
that the product does not meet
the reasonable expectations of an
ordinary consumer as to its safety.
Comment g of the Restatement

A condition is unreasonably
dangerous so as to constitute a
defective condition when it is so
dangerous that a reasonable man
would not sell the product if he
knew of the risks involved.... To
put it another way, a product is
unreasonably dangerous if it is
dangerous to an extent beyond
which would be contemplated by
the ordinary consumer who pur-
chases il with the ordinary knowl-
edge common to the community
as to its characteristics.®

says defective condition applies
when, at the time the product
leaves the seller's hands, it is in a
condition not contemplated by the
ultimate consumer."

In Sears Roebuck, the Court reversed
a plaintiff's verdict for injury suffered
when a tire blew out after 30,000 miles,
because no expert testimony had been
offered in support of plaintiff's product
defect claims. Does Alabama'’s consumer
expectation test require expert testimo-
ny to prove defect? Usually, according to
the Court:

In all AEMLD cases except crashwor-
thiness cases, Alabama juries are
instructed that “the term defective
means unreasonably dangerous.™ As the
Alabama Supreme Court explained in
1591:

The term "defective’ means that
the product fails to meet the rea-
sonable safely expectations of an
‘ordinary consumer,’ that is, an
objective ‘ordinary consumer,’
possessed of the ordinary knowl-
edge common to the community.®

On another occasion, however, the
Court noted that the origin of the defect
definition also borrowed from the Uni-
form Commercial Code:

The evidence and testimony
likely to prove the defect — that
which rendered the product not fit
for its anticipated use — and the
defect’s link to the Defendant,
depend upon the nature of the
facts; but, ordinarily, expert testi-
mony is required because of the
complex and technical nature of
the commodity, [Citations omit-
ted). This does not mean, howev-
er, that experts are always
required, but simply that they are
usually essential to produce evi-
dence to which jurors may reason-
ably infer that the defective
condition of the product is the
cause of the product's failure and

This Court, defining a defect,
has borrowed from two separate
legal authorities. The Uniform
Commercial Code § 2-314, speaks
in terms of unmerchantability as
evidence of product inadequacy,
i.e., that the goods are not fit for
the ordinary purposes for which
such goods are expected to be
used, The Restatement (2nd) of
Torts, § 402(a), speaks in terms of
‘unreasonably dangerous.’ Com-
bining these two principles, and
using each in aid of the other,
Casrell [v. Altec Industries, Inc.,
335 So0.2d 128 (Ala. 1976)] at
pl33, states: 'A defect is that
which renders a product unrea-
sonably dangerous, i.e., not fit for
its intended purpose, and... all
defective products are covered. ®#++
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the plaintiff’s resulting injury."

History of the the Risk/Utility Test

In a 1973 note published in the AMis-
sissippi Law Journal Professor John
Wade suggested a different test for mea-
suring whether praducts were defective-
ly designed.! Balancing the dangers or
risks of the hazard with the utility or
benefit of the product, Professor Wade
proposed that the jury should judge
whether the product was defective based
on seven factors:

(1) The usefulness and desirability
of the product — its utility to
the user and to the public as a
whole;

{2) The safety aspects of the prod-
uct — the likelihood that it will
cause injury, and the probable
seriousness of the injury;

(3) The availability of a substitute
product which would meet the
same need and not be as unsafe:

(4) The manufacturer's ability to
eliminate the unsafe character
of a product without impairing
its usefulness or making it too
expensive to maintain its utilitv;

{5) The user’s ability to avoid dan-
ger by the exercise of care in
the use of the product;

(6) The user's anticipated aware-
ness of the dangers inherent in
the product and their avoidabil-
ity, because of general public
knowledge of the obvious con-
dition of the product, or of the
existence of suitable warnings
or instruction; and

(7) The feasibility, on the part of
the manufacturer, of spreading
the loss by setting the price of
the product or carrying liability
insurance,"

The New Jersey Supreme Court, in
adopting Professor Wade's “risk/utility
analysis” for automobile crashworthi-
ness cases in 1978, found that it was
superior to the “unreasonably danger-
ous” test of the Restatement (2nd) of
Torts." Also relying on Professor Wade's
article, the Third Circuit adopted the
risk utility analysis in Dawsen v.
Chrysler Corp., 630 F.2d 950, 957 (3rd
Cir. 1980), cert denied 450 U.5. 959
(1981) [affirming plaintiil's verdict for
automobile crashworthiness case|.

In 1985, Justice Maddox, writing for a
unanimous Alabama Supreme Court,
quoted the Dawson decision, and adopt-
ed Professor Wade's seven factors as the
balancing process to determine defect in
an automobile crashworthiness case in
Alabama in General Motors Corp. v.
Edwards, 482 So. 2d 1176, 1188, (Ala.
1985). In Edwards, however, the court
was not abandoning the “unreasonably
dangerous” definition of “defective.”
Instead, it was defining what would
“meet the reasonable expectations of an
ordinary consumer as to... safety...."*

Professor Stuart Madden, who has
written extensively on the risk/utility
test, explains that;

The imposition upon plaintiff of
the requirement of showing an
alternative practical design can be
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seen as an element of the risk/util-
ity analysis, in which it is now
accepted that one of the factors to
be weighed is ‘the manufacturer’s
ability to eliminate the unsafe
characteristic of the product with-
out impairing its usefulness or
making it too expensive to main-
tain its utility."*

The seven factors of Professor Wade
which in Edwards expounded the con-
sumer expectation of crashworthiness
salety, represent, according to Professor
Madden, a separate analysis altogether.
This being so, Alabama law took its first
step toward the weighing process of
risk/utility in crashworthiness cases.

The weighing process of the Edwards
crashworthiness doctrine was applied to
marine crashworthiness in two propeller
guard cases, the first decided by the
Eleventh Circuit based on Alabama law,
and the second decided on certified
questions by the Alabama Supreme
Court."™ In the motorcycle helmet
crashworthiness case Dennis v. Ameri-
can Honda Motor Co., Inc., 585 50.2d
1336 (Ala. 1991), the court again alluded
to the Edwards “crashworthiness doc-
trine.”"" These cases were the exception
to an otherwise traditional Restatement
consumer expectation test for judging
defect under Alabama product liability
law, until Richards.

The Richards Decision and Risk/MUtility

In Richards v. Michelin Tire Corp.,"
the plaintifi had received serious
injuries when he attempted to mount a
16-inch tire on a 16-inch rim, overin-
flated the tire and the tire exploded. The
complaint alleged counts sounding in
both negligence and wantonness related
to design, manufacturing, assembling,
selling, and failure to warn, No AEMLD
claim was sent to the jury, In reversing,
however, the Court cited the AEMLD
decisions of Beech and Elliott for the
proposition that “[t]o prove defective-
ness under Alabama law, a plaintiff must
prove that a safer, practical, alternative
design was available to the manufactur-

er at the time it manufactured its prod-

ucl.™

If the imposition upon plaintiff of the
proof requirement of showing a feasible
alternative design is expanded past Alaba-
ma crashworthiness cases into other
product liability design cases, then Alaba-
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ma product liability law will transform its
consumer expectation test of defect into
a risk/utility weighing process.

In Richards, the Eleventh Circuit
interpreted that Alabama has already
extended risk/utility analysis bevond
crashworthiness cases to all design defect
cases involving claims of negligence or
wantonness. What are other states doing
about the definition of defect?

In a riskiutility analysis, an

open and obvious hazard
does not defeat liability, but
is merely a factor to be taken

into consideration.

Other states

It is clear that there is a trend away
from the consumer expectation test and
toward Professor Wade's risk/utility
analysis in product liability design
cases.” In adopting the risk/utility anal-
ysis for future product design cases in
December 1994, the Georgia Supreme
Court reported that it had “conducted
an exhaustive review of foreign jurisdic-
tions and treatises... [which] revealed a
general concensus regarding the utiliza-
tion in design defect cases of a balancing
test whereby the risks in a product
design are weighed against the utility or

benefit derived from the the product.™
The court went on to observe:

This risk/utility analysis incor-
porates the concept of ‘reasonable-
ness,’ i.e., whether the manufac-
turer acted reasonably in chosing
a particular product design, given
the probability and seriousness of
the risk posed by the design, the
usefulness of the product in that
condition, and the burden on the
manufacturer to take the neces-
sary steps to eliminate the risk.
When a jury decides that the risk
of harm outweighs the utility of a
particular design (that the product
is not as safe as it should be), it is
saying that in choosing the par-
ticular design and the cost trade-
offs, the manufacturer exposed the
consumer to greater risk of injury
than he should have. Conceptually
and analytically, this approach
bespeaks negligence |Citations
omitted]. The balancing test that
forms the risk/utility analysis is
thus consistent with Georgia law,
which has long applied negligence
principles in making the determi-
nation whether a product was
defectively designed.®

In 1993, the Mississippi Supreme
Court spurned the consumer expecta-
tion test for risk/utility analysis in prod-
uct design cases.® Under the risk/utility
analysis in Mississippi, a product is
“unreasonably dangerous” if “a reason-
able person would conclude that the
danger—in-facl, whether foreseeable or
not, outweighs the utility” of the design.®

California has supplemented the con-
sumer expectation test with the risk/
utility test, reasoning that although the
product might meet consumer expecta-
tions because it was identical to others
of the same product line, the consumer
would not be in a position to know how
safe the manufacturer could make the
product.®® In Soule v. General Motors
Corp., a crashworthiness case, General
Motors briefed to the California
Supreme Court that the consumer
expectation test is an “unworkable,
amorphic, fleeting standard” which
should not be an optional basis for find-
ing design defect. General Motors argued
that the consumer expectation test
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defies definition, focuses not on the
objective condition of the product but
on subjective and often unreasonable
opinions of consumers and ignores real-
ity

In Soule, the plaintiff sustained ankle
injuries when a collision fractured a
wheel assembly, and drove it into the
slanted floorboard area beneath the foot
pedals, deforming it into the passenger
compartment. The jury had been
instructed upon the consumer expecta-
tion test. California law allows a manu-
facturer to defend by proving that its
design met reasonable standards under a
risk/utility test and GM argued that only
risk/utility was suitable for a crashwor-
thiness case, The Court agreed that the
jury should have been instructed solely
on risk/utility and not consumer expec-
tation, but affirmed the verdict because
plaintiif's proof was sufficient under
either theory. It explained the manufac-
turer’s proof burden under the risk/utili-
ty test:

The manufacturer need only
show that given the inherent com-
plexities of design, the benefits of
its chosen design outweigh the
dangers. Moreover, modern dis-
covery practice neither redresses
the inherent technical imbalance
between manufacturer and con-
sumer nor dictates that the
injured consumer should bear the
primary burden of evaluating a
design developed and chosen by
the manufacturer,®

Hawaili, Arizona, Ohio and 11li-
nois also have expressly recognized
that a product’s design is defective
if it either violates the minimum
safety expectations of an ordinary
consumer or contains dangers that
outweigh its benefit.®

Nebraska, Arizona, Colorado, Indiana,
New Jersey, lowa, and Missouri have
accomplished much the same thing by
giving manufacturers a state of the art
defense if they can meet the burden of
establishing that their designs satisfy
the requirements of each state's
defense.™ Nebraska has interpreted its
consumer expectation test as including
the design process as much as the
design itself, finding that a reasonable
consumer, for example, may reasonably
expect a manufacturer to conduct a
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minimum number of "tests and inspec-
tions to assure” safety of a product.®

The themes that repeat themselves in
these cases are two: (1) Judge Learned
Hand's reasoning that “a whole calling
may have unduly lagged in the adoption
of new and available devices," and (2)
Professor Wade's admonition that con-
sumers are not sufficiently protected by
a test which is limited to commaonly
understood dangers, because the con-
sumer often does not “know what to
expect because he would have no idea
how safe the product could be made.™

So What's the Difference?

What are some of the implications of a
shift toward a risk/utility methodology
of judging “defect?” In the jurisdictions
that follow consumer expectation tests,

the open and obvious nature of a danger
will sometimes defeat recovery.™ In a
risk/utility analysis, an open and obvious
hazard does not defeat liability, but is
merely a factor to be taken into consid-
eration.® Should the jury be told about
the list of seven factors which are uti-
lized in the risk/utility test?

The answer should normally be
no. The problem here is similar to
that in negligence. The Restate-
ment of Torts has analyzed negli-
gence, describing it as a balancing
of the magnitude of the risk
against the wtility of the risk, and
listed the factors which go into
determining the weight of both of
these elements. This analysis is
maost helpful and can be used with
profit by trial and appellate judges,
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business, consecutive A+ ratings from Standand & Poor, and the esteemed posi-
tion of being the number one title insurer in both Mississippi and Alabama

With our strength and experience, we combine the flexibility to solve your
tough title problems with a willingness 1o work with you towards real solutions,
Because at Mississippt Valley Title, FlexStability isn't just a concept; it5 the way

we do business

’-i*'

*

*  MISSISSIPPI VALLEY TITLE

"+, .+ INSURANCE COMPANY

-

The Flexibility You Need. The Stability You Trust.

115 Tombighee Street » Jackson, Missasippl 30205 » 601.069-0222 « BO0-647-2124

MAY 1995/ 169



and by students and commenta-
tors. But it is not ordinarily given
to the jury. Instead, they are told
that negligence depends upon
what a reasonable prudent man
would do under the same or simi-
lar circumstances. Occasionally,
when one of the factors has espe-
cial significance, it may be appro-
priate for the judge to make
reference to it in suitable language.
For example, in factor number &,
il the dangerous condition of the
product is perfectly apparent, the
judge might refer to this in telling
the jury that they are to decide
whether a reasonable prudent
man would put the product on the
market, or whether its danger was
so great that it ought not to be
marketed at all, despite the obvi-
ousness of the danger.®

Professor Wade has suggested the fol-

lowing jury instruction for product

design cases:

A [product] is not duly safe if it is
so likely to be harmful to persons
|or property] that a reasonably pru-
dent manufacturer [supplier], who
had actual knowledge of its harm-
ful character, would not place it on
the market. It is not necessary to
find that this defendant had knowl-
edge of the harmful character of
the [product] in order to determine
that it was not duly safe.™

By contrast, the Eleventh Circuit Pat-
temn Jury Instructions for products liabili-
ty cases contain the following consumer
expectation definition of defect:

A product is in a defective con-
dition, unreasonably dangerous to
the user, when it has a propensity
or tendency for causing physical
harm beyond that which would be
contemplated by the ordinary
user, having ordinary knowledge
of the product's characteristics
commonly known to the foresee-
able class of persons who would
normally use the product.™

Where a product liability design case
proceeds from a risk/utility analvsis,
there is little difference between strict
liability and a negligence case. As Pro-
fessor Wade explained, moreover, that
makes it more suitable for design cases
in the first place:
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Improper design. There is little
difference here between the negli-
gence action and the action for
strict liability. This is true, at least
for the manufacturer, who nor-
mally either knows of the danger
which the design creates or
should know (i.e., is negligent in
not knowing of it); it is less true of
a supplier, who may take the prod-

S J] Ry

__ﬁx‘d/?' ;,'r_

The consumer expectation

test is suitable, and virtually
universally used, in cases
aimed at a particular flaw

in a single product.

uct from the manufacturer with-
out inspecting it in detail, Under
design is included the failure to
make proper safety devices, Design
may include the parts or elements
which do or do not go into the
makeup of a product, if it is
intended to be in that condition.
|Citations omitted]. ™

Elsewhere, Professor Wade makes it
clear that the liability “is imposed on an
objective basis, without having to find
negligent conduct....™ He predicted:

The time will probably come
when courts are ready to declare
that one who sells a products
which is unduly unsafe is negli-

gent per se. Selling a product
which is not duly safe is negli-
gence within itself, and no more
needs to be proved. Whether this
is called negligence or strict liabil-
ity is not really significant.¥

It makes sense that there would be dif-
ferent tests for judging a manufacturing
defect than for judging a design defect.
The consumer expectation test is suit-
able, and virtually universally used, in
cases aimed at a particular flaw in a sin-
gle product. Where a manufacturer's
design is challenged, so that the case
might have nationwide implications and
possibly lead to findings of collateral
estoppel, the consumer expectations of a
given community are not as logical a test
as the weighing process of risk/utility.

The difficulty comes when it is
nol just the single article which is
to be classed unsafe because some-
thing went wrong in the making
of it, but a whole group or class or
type which may be unsafe because
of the nature of the design. It is
here that the policy issues become
very important and the factors
which were enumerated above
must be collected and carefully
weighed. It is here that the court
— whether trial or appellate —
does consider these issues in decid-
ing whether to submit the case to
the jury. If a plaintiif sues the
manufacturer of a butcher knife
because he cut his finger on the
sole ground that the knife was so
sharp that it was likely to cut
human flesh, the court would
probably take the case out of the
hands of the jury and not give it
the opportunity to find that the
knife was unsafe, Similarly with
an aspirin manufacturer, when an
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ordinary tablet stuck to the lining
of the plaintiff’s stomach and
caused a hemorrhage, or the man-
ufacturer of the Pasteur treatment
for rabies, when there were unto-
ward reactions. The problem in
these cases is likely to be called
one of law and decided by the
court. Court control of jury action
is more extensive here than in the
ordinary negligence action. And
vet, of course, if the court decides
that it would be reasonable to
allow the jury to find for the plain-
tiff, the issue of lack of due safety
will be submitted to the jury even
in these cases M

Under the risk/utility analysis, the
design of the product must be weighed
against an available alternative design
that would have prevented or lessened
the severity of the injury.®? Under the
Alabama analysis the burden of proving
the availability of that design rests on
the plaintiff.* Some states have rejected
the consumer expectation test in design
cases. ™ Other states expressly recognize
that a product's design is defective if it
either violates the minimum safety
expectations of an ordinary consumer or
contains dangers which outweigh its
benefits.* In Soule, the California
Supreme Court justified a continuing
role for the consumer expectation test
in design cases:

We fully understand the dangers
of improper use of the consumer
expectation test. However, we can-
not accept GM's insinuation that
ordinary consumers lack any legit-
imate expectations about the min-
imum safety of the products they
use. In particular circumstances, a
product’s design may perform so
unsafely that the defect is appar-
ent to the common reason, experi-
ence and understanding of ils
ordinary consumers. In such
cases, a lay jury is competent to
make that determination. ¥

States which follow the consumer
expectation test, other than Alabama, do
not require proof of a safer, practical,
alternative design in order to establish
defectiveness.’” Other states allow the
state of the art defense by statute or
court decision, although placing the
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burden of showing that the challenged
design met state of the art on the manu-
facturer.*® If Alabama is to take the sug-
gestion of the Eleventh Circuit in
Richards, and impose a burden to prove
the existence of a safer alternative
design in product design cases, then the
following policy issues must be
addressed:

(1)Will Alabama continue to allow
the consumer expectation test
to be an optional basis for prov-
ing design defect? If so, what
role will be played, if any, by evi-
dence of alternative, safer
designs, and where will Alabarma
place the burden of proving the
existence of such design?*

(2)Will the risk/utility analysis be
used for all cases alleging defec-
tive design? This would expand
use of APJ] 32,22 beyond crash-
worthiness cases to all design
defect cases, to establish exces-
sive preventable danger. On the
other hand, the risk/utility
weighing process in APJI 32.22
is nof the consumer expectation
test, and reference to consumer
expectation should be removed
from that charde.

(3)Assuming that Alabama adopts a
risk/utility analysis for product
liability design cases, then what
are the proof requirements of a
feasible alternative safe design?™

Conclusion

Product liability design cases in Alaba-
ma which have required the plaintiff to
prove the existence of a feasible alterna-
tive design have, in effect, introduced
the risk/utility analysis into Alabama
product liability law. The consumer
expectation test is not entirely consis-
tent with that analysis, since a con-
sumer does not know how safely a
product can be made. There are occa-
sions when there may exist available
technology, guards, or alternative
designs whose lack of use justifies the
finding of defect. To date, Alabama case
law has not clearly delineated the differ-
ence between consumer expectation and
risk/utility tests, whereas other states
have distinguished the two methods of
analysis. The primary role in Alabama
for the continued use of the consumer
expectation test should be in manufac-
turing defect cases, or where the prod-
uct's design contains a safety defect of
such import as to fail the intended or
foreseeable use of the product. In such a
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case, proof of a feasible alternative
design is not necessary under the analy-
sis of the consumer expectation test
used by most states, or by Alabama's
Uniform Commercial Code.

The direction of product liability
design cases is toward a risk/utility
analysis. This requires the proof of the
existence of a feasible alternative
design. Such a design must, at mini-
mum, have lessened the plaintiff's
injury and made the product safer, in
order to establish existence of excessive
preventable danger. 2
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Prosser & Keelon on the Law of Tors, G08-89 (5ih
Ed. 1984). and note 3, supra.

21. Barka v. 101 Americgs, inc. 264 Ga. ot T33, 450
SE 2d al 673 (1994)

22 4805 E2amETA

I3 Sperry-New Hoffand v, Prestage, 617 So.2d 248
254 (Misz. 1903) [apphying the righ wlility test
ralher than the consume: axpectation les! io
tuture gincl baDdty cases n Massspp)

24 g

25 Boulo v. General Molors Corp., 34 Cal. Fptr 2d
GOT, BA2 P.2d 208 (Cal, 1994) [plainliffe may
recover ! they establish thal 1he product elther
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2 MCa R2dm G618

27 34 Cal R20 ot 620 Uipon proof of haemn caused by
o abeged delectve proouct, Caliiomia thus shits
the burden of ustilying the salety of is design 1o
fhe manutacturer @s the one bast in position 1o
prowe that ihe benefits outweighed tha risks

28. Masaki v. Genaral Motors Corp,, TBO P 2d 568,
578-79 (Haw, 1989), Dart v. Wiebe Mi., Inc,, 708
P.2d 876, BTB-8B0 (Ariz. 1085), Knilz v Minstar
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Real Estate Mortgages and Chapter 13
Bankruptcy Practice in Alabama—

By M. Donald Davis, Jr.

Current Overview and Practice Suggestions

he recent enactment of the
T Bankruptcy Reform Act

(“Act”) and decisions of Unit-

ed States District Courts and

Bankruptcy Courts in Alaba-
ma, the Eleventh Circuit Court of
Appeals and the Supreme Court of the
United States during the past two years
have prompled considerable discussion
about the rights and remedies of holders
of residential real estate mortgages in
the Chapter 13 context in Alabama. The
topics of interest include: (1) the ability
of a Chapter 13 debtor to cure a pre-
pelition mortgage default in the course
of the typical non-judicial mortgage
foreclosure procedure; (2) the ability of
a Chapter 13 debtor to “strip down™ the
debt secured by a home morlgage to the
value of the home; (3) the right of fully
secured mortgage holders to receive
interest on pre- and post-petition
arrearages; (4) the ability of a debtor to
cure post-confirmation defaults; and (5)
the effect of a confirmation order on
motions seeking relief from the auto-
matic stay and requests for adequate
protection.

L==s o .. ]
Pertinent Bankruplcy Statulory
Provisions

Section 1322 of the Bankruptcy Code
is the key statutory provision affecting
treatment of secured claims involving
residential real estate mortgages in a
Chapter 13 case. Section 1322(b) pro-
vides in relevant part as follows:
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[Tihe plan may -

(2) modify the rights of holders
of secured claims, other than a
claim secured only by a security
interest in real property that is
the debtor's principal residence,
or of holders of unsecured claims,
or leave unaffected the rights of
holders of any class of claims;

(3) provide for the curing or
waiving of any default;

aaw

{(5) notwithstanding paragraph
(2) of this subsection, provide for
the curing of any default within a
reasonable time and maintenance
of payments while the case is
pending on any . . . secured claim
on which the last payment is due
iafter the date on which the final
payment under the plan is due
(emphasis added).

Section 1322 was amended by the
Act. A new subsection (c) was added and
in conjunction therewith, the existing
subsection (c) was redesignated. The
new subsection (c) provides as follows:

Notwithstanding subsection
(b)(2) and applicable law -

1) a default with respect to, or
that gave rise to, a lien on the
debtor's principal residence may
be cured under paragraph(3) or (5)

of subsection (b) until such resi-
dence is sold at a foreclosure sale
that is conducted in accordance
with applicable nonbankruptcy
law; and

(2) in a case in which the last
payment on the original payment
schedule for a claim secured only
by a security interest in real prop-
erty that is the debtor's principal
residence is due before the date
on which the final payment under
the plan is due, the plan may pro-
vide for the payvment of the claim
as modified pursuant to
1325(a)5).

Section 1325 of the Bankruptcy Code
concerns confirmation of a Chapter 13
plan and it specifies the standards the
bankruptcy courts are to use in deter-
mining whether to confirm such a plan.
Section 1325(a)(5) provides as follows:

|Wlith respect to each allowed
secured claim provided for by the
plan -

{A) the holder of such claim has
accepted the plan:

{B)(i) the plan provides that the
holder of such claim retain the
lien securing such claim; and

(i) the value, as of the effective
date of the plan, of property to be
distributed under the plan on
account of such claim is not less
than the allowed amount of such
claim; or
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(C) the debtor surrenders the
property securing such claim to
such holder ....

o ——— ____— — .}
Cure of pre-petition defaults

Prior to the enactment of the Act, the
Eleventh Circuit had not ruled at what
point a Chapter 13 deblor lost the right
to decelerate a mortgage. Courts and
members of the bar in Alabama devel-
oped differing views on this issue. All
seem to agree that prior to the actual
foreclosure sale, the Chapter 13 debtor
can cure and reinstate a real estate
mortgage.! At the point of the foreclo-
sure sale, divergence of opinion arises.
One view is that the right to decelerate
continues until the foreclosure sale is
completed and title passes to the pur-
chaser.? Another view was that the right
to decelerate continues after foreclosure
as long as the debtor has a legal or equi-
table interest in the property (even if
that interest was only the statutory
right of redemption).” These rulings
continue to have significance in their
respective districts as the amendment
to Section 1322 was not retroactive in
application, However, the debate should
end soon as the Eleventh Circuit
presently has the issue before it in the
Commercial Federal Mortgage case.

Most Alabama bankruptcy practition-
ers familiar with this debate have
assumed that the debate has been
resolved given the recent amendment
to Section 1322, However, closer review
of the statute and the accompanying
legislative history indicate possibly oth-
erwise, Section 1322(c), as amended,
states that the right to decelerate and
cure ends when the residential property
is sold al a foreclosure sale conducted
in accordance with applicable non-
bankruptey law. However, the legisla-
tive history accompanving this
provision clouds the situation.?

Under Alabama law, at a foreclosure
sale of mortgaged property, legal title
vests in the purchaser at the sale.* How-
ever, in order for title to transfer, a con-
veyance of the lands sold must occur® A
paral sale of lands under a power of sale
clause contained in a mortgage has
been held to be a nullity,” although it
has been held that execution of a deed is
not necessary to vest the purchaser at a
foreclosure sale with equitable title to
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the foreclosed real property.® Between
confusing Alabama law in terms of
when a foreclosure sale is concluded
and the legislative history accompany-
ing the recent amendment to Section
1322 by the Act, the issue of when the
right to decelerate and cure in the
Chapter 13 setting will likely continue.
The best advice that can be given to
thase who do not want a Chapter 13
debtor to decelerate and cure @ mort-
gage default is to have the foreclosure
deeds prepared and filed of record as
guickly as possible.

e ——
Restructure of mortgage debt coming
due during life of Chapter 13 plan

The Act also clarifies how Chapter 13
debtors can restructure home mortgage
debt when the mortgage debt matures
and becomes payable during the life of
the Chapter 13 plan. For example, the
mortgage debt may include a balloon
payment feature that comes due 18
months after the Chapter 13 case is com-
menced, Under the pre-Act version of
Section 1322(b){2), extension of the bal-
loon payment due date was considered
an impermissible modification of the
mortgage debt. The revised provision
permits the payment of the mortgage
debt extended throughout the life of the
plan. It should be noted that if a debtor
is attempling to extend a balloon pay-
ment over the life of a proposed Chapter
13 plan, the debtor must still meet the
requirements for the treatment of
secured claims under Section 1325(a)(5).

e e ————
Stripdown of debt secured
by home mortgage liens

Generally, the singlemost event
prompting individuals to seek Chapter
13 relief is the commencement of a fore-
closure proceeding involving the
debtor’s home. Logically, one of the pri-
mary purposes of Chapter 13 is to
enable debtors to cure their mortgage
defaults and retain their homes. Howev-
er, the ability to cure, as discussed above,
is not unlimited. Prior to 1993, a
nationwide debate existed as to whether
an undersecured creditor's claim could
be bifurcated, with the debtor satisfving
the full amount of the secured portion

of the claim plus interest and the unse-
cured portion being treated similar to
other unsecured claims in the debtor's
Chapter 13 plan. In such an instance,
the unsecured portion of the claim ulti-
mately would be discharged.

In Nobleman v. American Savings
Bank,” the Supreme Court of the United
States unanimously held that Section
1322(b)(2) prohibits a Chapter 13
debtor from relying on Section 506(a)
to reduce an undersecured homestead
mortgage to the fair market value of the
mortgaged premises. The Court con-
cluded that Chapter 13 debtors may not
“strip down" a home mortgage debt to
the value of the home.

In Nobleman the debtors’ Chapter 13
plan proposed to make payments equal
to the value of the secured claim pur-
suant to the terms of the mortgage and
the plan did not alter the mortgage
holder’s right as the holder of a secured
claim. Additionally, the debtors' Chap-
ter 13 plan provided for partial payment
of the unsecured portion of the mort-
gage holder's debt, In Nobleman the par-
ties agreed that modification of the
rights of the mortgagee was prohibited
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by Section 1322(b}(2). The debtors
argued: (1) their plan did not propose a
modification; (2) that Section 1322(b)(2)
only protected the mortgage holder’s
“secured claim;” (3) that under Section
506(a) the secured claim only equalled
the value of the property; and (4) that
the unsecured portion was not protected
by Section 1322(b)(2). The debtors’
arguments were rejected with Justice
Clarence Thomas finding that their
interpretation failed to lake into account
Section 1322(b)(2)’s focus on “rights"
rather than “claims.” While it was cor-
rect to look at Section 506(a) to properly
vialue and determine the nature of the
mortgage holder’s claim, the Nobleman
Court held that such did not mean that
the “rights” of the mortgagee, which
were protected by Section 1322(b)(2),
were limited by the valuation,

Nobleman is significant concerning
the Supreme Court's discussion about
the term “rights,” which it noted was
not defined in the Bankruptcy Code.
Without controlling federal law, Justice
Thomas stated that it would be assumed
that Congress left the controlling deter-
mination of property rights in assets of
the bankruptcy estate to state law since
those property interests are created and
defined by state law. These rights were
noted as including the right to repay-
ment of principal in monthly install-
ments over a fixed terms at specified
adjustable rates of interest, the right to
retain the lien until the debt is paid off,
the right to accelerate the loan upon
default and proceed against the debtors’
residence by foreclosure and public
sale, and the right to bring an action to
recover any deficiency remaining after
foreclosure.'® Justice Thomas reasoned
that while these rights might be affect-
ed by the initiation of a bankruptcy
case, the statutory limits were indepen-
dent of the debtor's plan, which itself is
prohibited from modifving those rights
by Section 1322(b)(2).

While discussing Nobleman several
additional points deserve comment,
First, the limitation to modification
applies only to the rights of holders of
security interests in real property that is
the debtor's principal residence. Second,
as a result of the Supreme Court’s deci-
sion in Johnson v. Home State Bank," a
debtor may not circumvent application
of Nobelman by filing a Chapter 7 case
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and obtaining a Chapter 7 discharge
before seeking Chapter 13 relief.

Curing post-confirmation
mortgage defaults

The ability of a debtor to cure a post-
confirmation default of a residential real
estate mortgage has been the subject of
much debate and five published deci-
sions, four of which emanated from the
Western Division of the Northern Dis-
trict of Alabama,™ In each instance® the
Bankruptcy Courts permitted the cure
of a post-confirmation defaults in a
Chapter 13 cases. On appeal to the Dis-
trict Court, different results occurred.
Recently, in the case of In Re Hogale
(Greentree Acceptance, Inc. v. Hog-
gle)," the Eleventh Circuit Court of
Appeals, in three consolidated cases con-
cerning claims secured by mobile
homes and real estate that were the pri-
mary residences of the debtors, held
that the bankruptcy court had the
authority to modify a confirmed Chapter
13 plan to allow a debtor to cure a post-
confirmation default with reference to a
secured claim on a debtor's house. The
Eleventh Circuit based its ruling upon
the “plain meaning” of Section 1322 and
1329 of the Bankruptcy Code. The Court
noted that although Section 1322(b)(2)
prohibits modification of the rights of
home mortgage lenders, Section
1322(b)(5) of the Bankruptcy Code
“expressly authorizes plans to provide
for the timely curing of any default and
maintenance of payments during the life
of the plan.” The Court stated:

Congress could have easily
inserted the word prepetition to
modify default but failed to do so.
The omission is significant. The
plain meaning of Section 1322(h)(5)
permits cure of any default
whether occurring prior to the fil-
ing of the petition or subsequent
to confirmation of the plan. Thus,
Section 1322(b)(5) would permit
cure of post-confirmation de-
faults

Objecting to Chapter 13 plans
and molions seeking relief
from the automatic stay
The manner in which Chapter 13

plan confirmation hearings are handled
varies amongst the bankruptcy courts
in the state. In some areas the practice
of creditors holding a real estate mort-
gage on the principal residence of a
Chapter 13 debtor when a plan contains
ohjectionable provisions, has been to
ignore objecting to the Chapter 13 plan
and proceeding to file 2 motion seeking
relief from the automatic stay to fore-
close on the property. The effect of the
filing of such a motion was for the
debtor to negotiate with the secured
creditor in order to keep the residence.
Often this resulted in side agreements
between the debtors and their creditors.
The bankruptcy judges of the Southern
District of Alabama have indicated their
concern about this practice because the
order of confirmation of a Chapter 13
plan has res judicata andfor collateral
estoppel effect as to issues regarding
whether a secured creditor’s interests
are adequately protected. Quoting Col-
liers On Bankruptcy, one bankruptcy
court has held:

It is therefore incumbent upon
creditors with notice of the chap-
ter 13 case to review the plan and
object to the plan if they believe it
to be improper; they may ignore
the confirmation hearing only at
their peril . . .. [Creditor] may not
take cation to collect debts which
are inconsistent with the method
of payment provided in the plan . .
.. Once the plan is confirmed the
only cause for relief from the stay
that may be validly asserted is the
debtor's material failure to com-
ply with the plan.*

Thus, provisions in a proposed Chap-
ter 13 plan concerning cure of a default
{pre- or post-petition) payment of inter-
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est have gained new significance, at
least within the Southern District of
Mabama, A lawyer for a creditor hold-
ing a real estate mortgage as collateral
needs fo be alert to the provisions of a
proposed Chapter 13 plan and act on a
timely basis to protect his or her
client’s interests in conjunction with
the confirmation process.

s ———_—— __ 1]
Interest on arrearages

Prior to June 1993, Chapter 13
debtors in the Eleventh Circuit were
not required to pay interest on pre-peti-
tion arrearages on secured claims that
were being cured through their plans,
This rule changed in Rake v. Wadel7
and was later modified by the Act. In
Rake, the United States Supreme Court
held that Chapter 13 debtors who cure a
default on an oversecured home mort-
gage must pay post-petition interest on
the arrearages, even though the mort-
gage itself did not provide for arrearage
interest. This ruling resolved a split
between various circuit courts of appeal
on the issue.”® The Court relied upon its
earlier decision in United States of
America v. Ron Pair Enterprises, Inc."
and Section 506(b) of the Bankruplcy
Code, which states that oversecured
creditors with allowed claims should
include “interest” on such claim, and
any reasonable fees, costs, or charges
under the agreement under which such
claim arose. In Rake, payment of inter-
est was held to not constitute a modifi-
cation of the mortgage, prohibited by
Section 1322(b)(2), Additionally, the
Rake Court held that Section 1325(a)(5)
required that the Chapter 13 plan pro-
vide secured creditors with a stream of
future payments that must equal the
present dollar value of the claim as of
the plan confirmation date, which
implies the payment of interest.®

The Act modified Section 1325 to pro-
vide that the amount necessary to cure
default {(which could include interest)
shall be determined in accordance with
the underlying agreement and applicable
nonbankruptcy law.? The Act signifi-
cantly curtailed the scope of Rake. It
should be noted that the new amend-
ment applies only to agreements entered
into after October 22, 1994, Schriveners
would be wise to review their morlgage
documentation to specifically provide
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for interest on arrearages as a part of
curing a defaull, [ |
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YOUNG LAWYERS' SECTION

By HERBERT HAROLD WEST, JR.

y the time this article is pub-
lished, several of the Young
Lawyers' Section's major
projects will be underway.
The Minority Participation Conference
is scheduled for May 5, 1995, in Mont-
gomery, Alabama. The conference
allows minority high school students to
meet with minority lawyers and judges
to learn more about career opportuni-
ties in the legal profession. This is only
the second year of the conference, but
the number of high school students par-
ticipating is expected to exceed 150,
Fred Gray, Jr. chairs the committee
responsible for putting on the confer-
ence, and he and the other members of
the committee are to be commended for
their efforts.

The Annual Sandestin Seminar at the
beach is scheduled for May 19 and 20, and
the attendance at this vear's seminar may
even exceed last vear's record attendance.
At the time of this writing, Sandestin had
completely booked the block of rooms
reserved for the seminar and was
attempting to reserve additional rooms.
To my knowledge, the section has never
before booked all the reserved rooms in
the seminar’s history.

In prior years, the YLS sponsored the
seminar, but much of the organization
and administration of the seminar was
undertaken by ABICLE. Two years ago, in
an effort to get more young lawyers
involved in the section’s activities, the
section took responsibility for the entire
seminar. Since that time the number of
voung lawyers involved in putting on the
seminar has dramatically increased.
Along with greater involvernent has come

increased interest and the seminar has
grown from averaging less than 200 reg-
istrants to over 280 registrants last vear,
Another project the section organizes
in May is the spring admissions cere-
mony. The ceremony is scheduled for
May 23, 1995 at the Monigomery Civic
Center. Of all the projects in which the
section is involved, the admissions cere-
mony probably requires the most work.
Tom Albritton and Brian Horsley were
responsible for organizing last fall's
admissions ceremony and are also orga-
nizing the spring admissions ceremony.
They are commended for their efforts.
One project we did not have to under-
take this vear is the emergency response
program in cooperation with the Feder-
al Emergency Management Administra-
tion. The section is responsible for
providing lawyers to answer viclims'
questions in the event of an emergency.
This year an emergency has not
occurred requiring the section to pro-
vide lawyers, but we must be prepared
to do so on short notice. Let's hope this

trend continues. 2
| look forward to seeing you at the

beach and at the July state bar conven-
tion in Birmingham. L]
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DISCIPLINARY REPORT

Disbarments

» Michael Stanley Sheier, a Birmingham lawyer, was dis-
barred from the practice of law by order of the Disciplinary
Board, Panel 11, for engaging in conduct involving dishonesty,
fraud, deceit and misrepresentation in violation of Rule 8.4(c);
for failing to safeguard client property, for failing to promptly
deliver funds to a client belonging to that client and for failing
to maintain client funds in a separate account in violation of
Rule 1.15(a), (b} and (c); for willfully neglecting a legal matter
entrusted to him in violation of Rule 1.3; for failing to provide
competent representation to a client in violation of Rule 1.1;
for failing to keep a client reasonably informed in violation of
Rule 1.4{a}; for terminating representation of a client without
protecting that client’s interests in violation of Rule 1.16; by
knowingly making a false statement of a material fact in a dis-
ciplinary matter in violation of Rule 8.1(c); and for failing to
respond to a lawful demand for information from a bar disci-
plinary authority in violation of Rule 8.1({b), Sheier was found
guilty by the Disciplinary Board after hearing in the following
matters:

COMPLAINT ONE |ASB No, 94-066]-In 1992, Sheier was
retained in an estate matter by the execulrix of the estate. At
that time, the estate consisted of a house, bank account or
accounts, securities, U.S. Government retirement benefits and
personal property of an undetermined amount. The following
vear Sheier caused the house to be sold for approximately $71,
198. Although the four beneficiaries of the estate promptly
returned documents sent to them for execution, they heard
nothing further regarding the estate until the latter part of
1993, During this time, the beneficiaries made numerous
requests of Sheier for information to which he did not
respond. In November 1993, Sheier sent each beneficiary a
check in the amount of $10,000 but they heard nothing there-
after. In February 1994, the beneficiaries filed a complaint with
the Alabama Stalte Bar against Sheier for failing to complete
the probation of the estate and for failing to provide any infor-
mation regarding the estate, including its size. Shejer was sent
a copy of the complaint and requested to respond to it but
failed to do so. He was sent a second request by regular and
certified mail and again failed to respond. At the hearing,
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Sheier admitted that he converted the remainder of the estate
assets to his own use. Discipline imposed-DISBARMENT.

COMPLAINT TWO |ASB No. 94-092]-Sheier was retained to
incorporate a business and paid a fee of $600, He failed to
incorporate the business and did not return the fee to his
client. The client filed a complaint with the bar in this matter
in March 1994. Although the complaint was sent to Sheier
with a request to respond on two different occasions, he failed
to do so. Discipline imposed-suspension from the practice of
law for six months.

COMPLAINT THREE |ASE No. 94-119)-In November 1993,
Sheier was retained to file habeas corpus for a client and
received a fee of 81,500, He performed no legal services on
behalf of his client nor did he refund any of the fee. The client
filed a bar complaint in April 1994, Thereafter, Sheier was
requested to respond to the complaint but failed to do so. Dis-
cipline imposed-DISBARMENT.

COMPLAINT FOUR [ASB No. 94-099]-In June 1992, Sheier
agreed to represent a client in a Social Security disability
appeal. Over the next 16 months, the client attempted to con-
tact Sheier several times a month and could only leave mes-
sages on his answering machine. Sheier did not return his
client's calls. In August 1993, Sheier informed his client that he
had a meeting with an appeals judge in October and would con-
tact his client concerming when and where to meet. In Decem-
ber 1993, the client called the Social Security Administration
Office and was informed that his file was inactive and had been
returned to Baltimore, Maryland, He asked that the file be
returned to the local Social Security Office and, after reviewing
it, determined that no appeal to his denial of disability had ever
been filed nor had any other information been requested. The
client filed a bar complaint in March 1994 to which Sheier did
not respond after being requested to do so, Discipline imposed-
suspension from the practice of law for six months.

COMPLAINT FIVE |ASB No. 94-180]-In February 1994,
Sheier was appointed to represent a criminal defendant in the
appeal of his criminal conviction. In May 1994, the clerk of the
court of criminal appeals informed Sheier by letter that the
appellate brief should have been filed in that court on May 2,
1994, He was also advised that if he did not file a brief within
seven days, the Disciplinary Commission of the Alabama State
Bar would be informed. Sheier failed to file a brief and the case
was remanded to the circuit court with instructions that
Sheier be removed from the case for cause and a new counsel
be appointed. Discipline imposed-DISBARMENT.

COMPLAINT SIX [ASB No. 94-190(A))-In July 1992, Sheier
was retained Lo represent a criminal defendant charged with
trafficking in cocaine. On advice of Sheier, the criminal defen-
dant plead guilty to a lesser charge and was sentenced to seven
years confinement. After the plea of guilty, Sheier charged the
criminal defendant an additional $6,500 to appeal his convic-
tion, He charged this fee knowing that there was little or no
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chance for a successful appeal. During 1992, the criminal
defendant was forced to sell a home that he had inherited from
his parents to pay Sheier's fee. During his incarceration, the
criminal defendant gave Sheier power of attorney to handle the
proceeds from the sale. He also stored his household goods and
made arrangements with Sheier to pay storage payvments of
£70 per month, Sheier failed to pay the storage payment and
the household goods were sold at public auction, Although the
defendant has attempted to contact Sheier on numerous occa-
sions, Sheier would not return his telephone calls. Sheier
alleges there is no money left in the criminal defendant's
account. However, he had refused to provide any accounting of
these funds. Discipline imposed-DISBARMENT,

COMPLAINT SEVEN |ASB No. 94-108]-In 1990, the Alaba-
ma Department of Mental Health contracted with Sheier to
incorporate ten support groups and was paid a fee of 5750 per
group. Sheier failed to provide the Alabama Department of
Mental Health with copies of the Articles of Incorporation of
each support group although reguested to do so0 on numerous
occasions. One of the support groups to be incorporated was
the Obsessive Compulsive Disorder Support Group of Alabama,
In June 1994, Sheier was contacted by the vice-president of
that group and informed that the group had not received the
Articles of Incorporation or Bylaws and that the organization
was not listed by the Alabama Secretary of State. Sheier admit-
ted that the Articles of Incorporation were not on file in the
probate court in Jefferson County but that the original docu-
ments were still in his computer. He provided the client with a
capy of the Articles of Incorporation at that time. Upon review,
the client determined that the Articles of Incorporation provid-
ed were not the Articles of Incorporation of the Obsessive
Compulsive Disorder Support Group but were Articles of
Incorporation of an entirely different group. In his response to
a bar complaint, Sheier submitted z copy of the Articles of
Incorporation of the Obsessive Compulsive Support Group.
The articles submitted by Sheier were actually Articles of
Incorporation for the Support Group of Mentally 11l Artists
which had been altered by Sheier to appear to have been pre-
pared for the Obsessive Compulsive Disorder Support Group.
Discipline imposed-suspension from the practice of law for six
maonths.

COMPLAINT EIGHT [ASB No, 94-090]-In July 1993, Sheiey
was retained by a client to file a bankruptey petition and paid a
fee of $320, The client explained to Sheier that he wanted to
file bankruptcy in order to protect his truck from being repos-
sessed. After Sheier was retained, the client called him on
numerous occasions but Sheier would not return his calls.
Sheier did not file a bankruptcy petition on behalf of his client
and the client's truck was repossessed. Discipline imposed-
DISBARMENT.

COMPLAINT NINE |ASB No. 94-211}-In July 1993, Sheier
was retained in a divorce/custody matter and paid a fee of $868.
Within 48 hours, the client informed Sheier that she no longer
desired to pursue the matter and wanted a refund, Sheier
agreed to refund the fee less court costs which would be
approximately $100, Thereafter, he did not refund any of the
fee and refused to veturn the client's phone calls or to accept
registered mail from her. Discipline imposed-DISBARMENT,
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Sheier was removed from the Roll of Attorneys and disbarred
from the practice of law by order of the Supreme Court of
Alabama dated February 7, 1995, effective January 26, 1995,
{Prior public discipline considered: two three-vear suspen-
sions)

* Birmingham attorney William Eugene Rutledge was dis-
barred from the practice of law in the State of Alabama effec-
live January 20, 1995, by order of the Supreme Court of
Alabama. Rutledge's disbarment was based upon his having
executed an Affidavit and Consent to Order of Disbarment
based upon his felony conviction in federal court,

On June 12, 1992, Rutledge was found guilty in the United
States District Court on charges of making false statements to
a government agency, making a false statement on a loan
application, and embezzlement from an emplovee pension ben-
efit plan, [Rule 22(a)(2), Pet. 92-02]

Suspensions

* Birmingham attorney J. Scott Langner was suspended
from the practice of law in the State of Alabama for a period of
30 days, effective February 7, 1995, by order of the Supreme
Court of Alabama. Langner's suspension was based upon his
plea of guilty to charges that he had engaged in ethical mis-
conduct as a lawyer. [ASB Nos, 92-493, 92-544, 93-232, 93-
373(B) & 94-031]
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* Pelham attorney Nickey John Rudd, Jr. has been suspend-
ed from the practice of law by the Disciplinary Commission of
the Alabama State Bar for noncompliance with the 1994 Client
Security Fund Assessment. Rudd practiced law in Birming-
ham. The suspension is effective February 15, 1995. |CSF No.
94-04]

* Montgomery attorney David Coleman Yarbrough was sus-
pended for a period of 45 days beginning February 21, 1995.
Yarbrough plead guilty to willfully neglecting a legal matter
entrusted to him. The Disciplinary Board imposed the suspen-
sion following a hearing on the discipline issue. Yarbrough
agreed to handle a serious car/truck accident case for an out-
of-state plaintiff. Between July 1989 and August 1992 he com-
municated infrequently with the client, but always assured
that things were being handled properly. In August 1992, the
plaintiff's father requested a copy of Yarbrough's file. After
receiving the file, he learned that the case had never been filed.
The statute of limitations had expired on May 21, 1991, In the
file was a letter which Yarbrough ostensibly had sent to an
insurance adjuster declining a 75,000 settlement offer. The
letter was dated nine months after the statute had already
expired. Yarbrough had professional liability insurance, but
never notified his insurance carrier of the possible claim, [ASB
No. 93-103]

* Birmingham attorney Donald T. Trawick was suspended
from the practice of law by order of the Supreme Court of
Alabama for a period of 181 days, said suspension effective
Nowvember 14, 1994, The Disciplinary Board of the Alabama
State Bar, after a hearing, found Trawick guilty of failing to
provide competent representation to his clients, willfully
neglecting legal matters entrusted to him, failing to adequately
communicate with his clients, and failing to respond to a law-
ful demand for information from a disciplinary authority in
violation of Rules 1.1, 1.3, 1.4(a} and 8.1(b) of the Rules of Pro-
fessional Conduct of the Alabama State Bar. [ASB Nos. 93-073,
93-133 & 94-212]

* Birmingham lawyer Clarence Dortch, ITI was publicly rep-
rimanded on March 17, 1995, In August 1993, Dortch accepted
a §1,500 retainer to assist a former government employee with
problems regarding his retirement pay. Between September
1993 and April 1994, the client was unable to get in touch with
Dortch about the status of his legal problem. The client called
regularly, Dortch ignored a certified letter in February 1994,
In view of the fact that Dortch did little or nothing on the mat-
ter, the Disciplinary Commission found that Dortch had
neglected a legal matter entrusted to him, and failed to
respond to reasonable request for information by a client. In
addition to the public reprimand with general publication,
Dortch was ordered to refund the 31,500 retainer. |[ASB No,
94-154)

» Opelika lawyer John Snow Thrower, Jr. was publicly repri-
manded on March 17, 1995, The Disciplinary Commission
determined that Thrower had violated Rules 1.15(b) and
1.15(d) of the Rules of Professional Conduct. Thrower accepted
that decision and the discipline imposed. Thrower incurred
$17.570 in costs between 1992 and 1993 in connection with

182 / MAY 1995

work done by a vocational rehabilitation expert. This expert
provided services to several of Thrower's worker's compensa-
tion clients. As certain cases were settled, Thrower did not pay
the expert. By August 26, 1993, Thrower had only paid $995 on
the outstanding balance. On that date, Thrower issued a check
on his trust account for invoices totaling $2,380. This check
was refused twice by Thrower’s bank. Thrower paid $4,760 in
November 1993 and promised to “hand deliver” the balance of
the invoices by April 26, 1994, He failed to do so0, and a lawyer
representing the consultant filed a complaint in the matter.
|ASE No. 94-236]

» On February 3, 1995, Anniston attorney G. Coke Williams
received two separate public reprimands with general publica-
tion. The two public reprimands were based on Williams'
pleading guilty in two separate matters to having violated his
profession’s code of ethics.

In one matter, Williams agreed to represent a client in a
criminal matter. However, he failed to quote a fee to the client,
telling the client not to worry about his fee until the matter
had been concluded. The client was also led to believe that the
criminal matter would be resolved with the client’s receiving a
possible fine and being placed on the SIR program. Based upon
Williams' advice, the client pled guilty, but was sentenced to
incarceration.

Thereafter, the client and his wife experienced substantial
difficulty in communicating with Williams about the matter.
The wife made repeated requests of Williams to submit a final
bill for his services. Finally, Williams forwarded a statement Lo
the client demanding a fee of $10,000 plus costs. The client's
wife then requested an itemized statement from Williams. He
failed to provide any such itemized statement,

Formal charges were filed against Williams in this matter.
He subsequently entered a plea of guilty, admitting that he had
violated Rules 1.5{a) and 1.4(b), Alabama Rules of Professional
Conduct, in that he entered into an agreement for, or charged
a clearly excessive fee, and, further, that he failed to explain a
matter to the extent necessary to permit his client to make
informed decisions regarding his representation.

In the second matter, Williams agreed to pursue a client's
attempts to prevent operation of a business in the client's resi-
dential neighborhood. Williams filed initial pleadings on hehalf
of the client. However, the client experienced increased difficul-
ty in communicating with Williams about the status of his case,

The client subsequently discovered that his case had been
dismissed with prejudice due to a lack of diligent prosecution.
The client then filed a formal complaint against Williams with
the Alabama State Bar. As of the date of the filing of the com-
plaint by the client, Williams had still failed to notify the client
that his case had been dismissed, Further, Williams failed to
file a timely response to the bar grievance.

Williams, following the filing of formal charges against him,
entered a guilty plea. In said plea, Williams admitted that he
had willfully neglected a legal matter entrusted to him |DR 6-
101(A}], that he had failed to keep his client reasonably
informed about the status of a matter and promptly comply
with reasonable requests for information J[ARPC 1.4{a)], that
he failed to explain a matter to the extent reasonably necessary
to permit the client to make informed decisions regarding the
representation [ARPC 1.4(b)|, and that he knowingly failed to
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respond to a lawful demand for information from a disciplinary
authority [ARPC 8.1(b)]. [ASB Nos. 92-190 & 92-384]

* On February 3, 1995, Anniston attorney Grant Allen Paris
received a public reprimand without general publication. Paris
handled a loan transaction wherein the borrower pledged as
collateral land jointly owned by the borrower and his wife.
Thereafter, it was discovered that the borrower's wife's signa-
ture on the mortgage and note were forged. A review of those
documents disclosed that Paris had notarized the mortgage
deed, and witnessed the mortgage note without actually
acknowledging and witnessing the borrower's wile's signatures.

The borrower subsequently died. The lender then learned
that the mortgage deed and mortgage note contained the
forged signatures of the borrower's wife. Paris then paid to the
lender the remaining balance on the loan note and became the
owner of the mortgage on the property in question. Paris then
filed a claim against the deceased borrower's estate for the
amount of the mortgage. In a deposition subsequently con-
ducted in the matter of the estate of the deceased, Paris testi-
fied that he did not actually see the borrower's wife sign the
documents in question.

A hearing was held on formal charges filed against Paris in
this matter, The Disciplinary Board found Paris guilty of violat-
ing Disciplinary Rules 1-102{A)(4) & (6), in that he engaged in
conduct involving dishonesty, fraud, deceit, misrepresentation,
or willful misconduct, and that such conduct adversely reflect-
ed on his fitness to practice law. |ASB No, 92-162]

» Ashland attorney Jeffrey Alan Willis was publicly repri-
manded, without general publication, on March 17, 1995,

Willis had been retained to appeal a decision of the U.S.
Parole Commission denving his client’s parole request. The
client advanced to Willis the stated fee. Thereafter, the client
attempted unsuccessfully to contact Willis both by telephone
and by letter.

Eventually the client learned that Willis was no longer in
private practice, but had become an assistant district attorney.
The client then filed a bar complaint against Willis contending
that he had paid him a fee to represent him in the parole
appeal, and also to seek a reduction of his sentence through
the federal court.

A copy of the bar complaint was sent to Willis with the
request that he provide a written response thereto. Willis failed
to timely respond to the complaint, even though two more let-
ters were senl to him from the Disciplinary Commission
demanding a response to the bar grievance.

Willis demanded formal charges, but subsequently withdrew
his request for a due process hearing, agreeing to accept the
decision of the Disciplinary Commission that he receive a pub-
lic reprimand without general publication,

The Disciplinary Commission determined that Willis had
violated several provisions of the Alabama Rules of Professional
Conduct, specifically, Rule 1.4{a), as he failed to keep his client
reasonably informed about the status of his representation,
Rule 1.4(b}, in that Willis failed to explain a matter to the
extent reasonably necessary to permit the client to make
informed decisions regarding the representation, Rule 1.5(b),
for failing to adequately communicate to the client the basis or
rate of his fee for representation, and Rule 8.4{g), for engaging
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in conduct that adversely reflects on his fitness to practice law.
|ASB No. 93-416]

» Mobile attorney William Grover Jones, ITI was adminis-
tered a public reprimand without general publication March 17,
19495,

In September 1990, Jones agreed to represent a client in
pursuing collection of certain open accounts. Even though the
client provided Jones with the necessary information to pursue
these claims, Jones failed to do so, and failed to adequately
communicate with the client about the matter.

The client filed a grievance against Jones. In responding to that
grievance, Jones admitted that he had failed to adequately com-
municate with his client, contending that his failure to do so was
due to personal problems he was experiencing at the time,

The Disciplinary Commission determined that Jones' con-
duct violated four separate provisions of the Alabama Rules of
Professional Conduct, specifically, Rule 1.3, in that he willfully
neglected a legal matter entrusted to him, Rule 1.4{a), in that
he failed to keep his client reasonably informed about the sta-
tus of the matter, Rule 1.4(b}, in that he failed to explain a
matter to the extent reasonably necessary to permit his client
to make informed decisions regarding the representation, and
Rule B.4(g), in that he engaged in conduct that adversely
reflects on his fitness to practice law. [ASB No. 94-225] -]
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RECENT DECISIONS

By DEBORAH ALLEY SMITH and WILBUR G. SILBERMAN

SUPREME COURT

OF ALABAMA

OSHA inspection report admissible
as exception to hearsay rule

Smith v. International Paper Co., MS
1921699 (February 17, 1995).The plain-
tiff appealed from summary judgment
for the defendant premises owner in a
wrongful death action. The plaintiif’s
decedent, an employee of an indepen-
dent contractor, died when a brick wall
collapsed on him. The plaintiff alleged
that the premises owner breached its
duty to provide a safe place to work when
it did not provide bracing for the con-
tractor to install against the brick wall.

The issues raised on appeal were
whether the circuit court erred in hold-
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ing there was no issue of fact as to a
breach of duty, and in granting a
motion in limine precluding introduc-
tion of a report made by an inspector
for the Occupational Health & Safety
Administration (OSHA). The OSHA
inspector’s report included a statement
that an emplovee of the premises owner
had told an employee of the contractor
that the wall did not need to be braced.
The trial court granted the premises
owner's motion in limine to preclude
the accident report on the ground that
the report contained hearsay. On
appeal, the Court noted that a common
law exception existed to the hearsay
rule for written records and reports of
public officials under a duty to make
them, The Court also noted that al-
though both the employee of the con-
tractor and the employee of the premises
owner denied that the statement had
been made, there was no evidence of
any motivation on the part of the OSHA
inspector to falsify his report. Thus,
there was no indication that the report
was nol trustworthy.

The Court therefore held that the cir-
cuit court erred in holding that the
OSHA report was inadmissible. The
report provided substantial evidence
that the premises owner advised the
contractor as to whether it should brace
the wall and thereby undertook to provide
the decedent with a sale place to work.

Bad faith claim properly submitted to
jury

Auto-Owners Insurance Co. v. Ogden,
MS 1930368 (February 10, 1995). Auto-
Owners appealed from a judgment
entered on a jury verdict awarding dam-
ages for bad faith refusal to pay an
insurance claim for personal property
destroyed in a fire. The rented home of
the plaintiffs, Mr. and Mrs. Ogden,
caught fire and one of their three sons
was killed and another seriously
injured. They had a $25,000 policy of
insurance covering their personal prop-
erty with Auto-Owners. When their

claim under the policy remained unpaid
five months after the fire, the plaintifis
sued Auto-Owners alleging breach of
contract and bad faith refusal to pay or
to timely investigate the claim. Auto-
Owners defended the action on the poli-
cy raising the defense of arson.

Auto-Owners presented the testimony
of the regional and deputy state fire
marshals who testified, based upon
“spalling” of concrete in the room
where the fire started, that the origin of
the fire was incendiary. However, the
evidence indicated that samples taken
by the state investigators were negative
for accelerants and that a dog trained in
sniffing out accelerants was brought to
the house and did not detect any accel-
erants. The defendant’s expert testified
that the fire was incendiary in origin
but was unable to identify the actual
ignition source, or offer any direct or
indirect evidence that either of the
plaintiffs set the fire. The evidence
offered by Auto-Owners showed only
that the Ogdens were present in the
house when the fire started and that
they had the opportunity to set the fire.

In an effort to show a motive for set-
ting the fire, Auto-Owners offered evi-
dence that the Ogdens had had financial
difficulty and had filed for bankruptcy
four years earlier and that Mr. Ogden
had recently applied for additional term
life insurance for himself and $25,000
on each of his children, The Ogdens,
however, testified that they had never
been in better financial condition. In
addition, it was undisputed that the
Ogdens were not informed until after
the fire that the life insurance policies
had been approved. Further, the undis-
puted evidence indicated that the value
of the personal property destroved in
the fire exceeded $50,000,

Auto-Owners moved for directed ver-
dict on the bad faith claim and the
Ogdens moved for directed verdict on
the contract claim. The trial court

Continued on page 18§
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Recent Decisions
Continued from page 184

denied both motions. The jury returned
a verdict for the Ogdens both as to the
breach of contract and bad faith claims,
assessing $80,000 in compensatory
damages for breach of contract and
$500,000 in punitive damages for bad
faith,

Auto-Owners argued on appeal that
because the trial judge denied plaintiffs’
motion for directed verdict on their
contract claim, the plaintiffs did not
make out a prima facie case of bad faith
and that the trial court erred in submit-
ting that claim to the jury. The
supreme court noted that even if the
insured is not entitled to a directed ver-
dict on a contract claim, the bad faith
claim should be submitted to the jury if
the plaintifi presents evidence that the
insurer intentionally or recklessly failed
to properly investigate the claim or to
subject the results of the investigation
to a cognitive evaluation and review.
The Court held that the evidence raised

“A giant biography of
a giant figure.” e e

The New York Times Book Review

“One of the best and most autharita-
tively informed biegraphies of a
Supreme Courl Justice we have.”

—TH. Walkins, Washinglon Post
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factual issues with respect to whether
Auto-Owners deliberately refused to pay
or deliberately failed to investigate
within a reasonable time, and whether
Auto-Owners genuinely relied upon a
belief that the Ogdens set the fire based
upon reasonable evidence of arson by
the Ogdens. The Court stated:

The trial court correctly recog-
nized that under the facts of this
case the jury could conclude that
arson was raised as a defense not
because the facts supported that
defense, but merely as an excuse
for failing to promptly investigate
the claim. Auto-Owners elected to
stand on a defense that the jury
was authorized to reject under the
facts here. It could have protected
itself from tort liahility in the
event the jury rejected its defense
on the contract by depositing the
amount of the claim under the
policy with the court until its lia-
bility under the policy was deter-
mined. Much as liability carriers
frequently defend actions under a
reservation of rights until liability
is determined where coverage
issues are presented.

Thus, the Court affirmed the entry of
judgment in favor of the plaintiffs,

False statements in insurance applica-
tion do not necessarily bar recovery for
hreach of contract and bad faith

Mifler v. Dobbs Mobile Bay, Inc., MS
1921552 (February 24, 1995). Ford Life
Insurance Co. denied payment on a cred-
it life policy issued to plaintiff's deceased
hushand contending that a health certifi-
cate executed by plaintiff's decedent was
false and that he had been in bad health
when he purchased the insurance. Plain-
tiff sued Ford Life and an automobile
dealership claiming fraud, breach of con-
tract and bad faith refusal to pay.

Mr. Miller purchased an automobile
from the automobile dealership and
during the negotiations concerning the
sale the representatives of the dealer-
ship and Ford Life insisted that Miller
needed credit life insurance despite his
reluctance to buy it and despite his
advice that he had health problems. The
Ford Life representative stated that if
Miller did not buy the credit life cover-
age he could not buy the car and indi-

cated that the insurance would be effec-
tive notwithstanding the state of his
health. Consequently, Miller signed the
necessary paperwork for the credit life
insurance coverage, including a health
certificate stating that he was in good
health, Miller was diagnosed with lung
cancer shortly after purchasing the car
and died approximately eight months
later.

Central Bank had financed the car
and was the primary beneficiary of the
credit life policy. Upon Miller's death,
Central Bank filed a claim with Ford
Life which Ford Life denied contending
that Miller had not been in good health
when he bought the policy, The bank
then repossessed the vehicle, sold it and
sued Miller's estate for the deficiency
balance. Mrs. Miller then sued the auto-
mobile dealership and Ford Life claim-
ing fraud, breach of contract and bad
faith refusal to pay. The trial court
granted summary judgment, and Mrs,
Miller appealed.

The Court affirmed the entry of sum-
mary judgment as to the fraud claims on
the basis that they did not survive Mr,
Miller's death. The Court also affirmed
the entry of summary judgment on the
breach of contract claim against the
automobile dealership because the deal-
ership was acting only as an agent for
Ford Life and could not be held liable for
its principal's breach of contract.

With respect to the claims against
Ford Life, the trial court had held that
the credit life insurance contract was
unenforceable because Mr. Miller made
fraudulent statements concerning his
health, The Supreme Court noted that
although Miller had signed a certificate
stating that he was in good health,
knowing that he was not in good health,
the facts alleged in the complaint took
the case out of the ordinary situation,
The Court stated that the evidence
viewed in the light most favorable to the
plaintiff indicated that Miller never con-
tended that he was in good health, that
he told the defendants’ representatives
that he did not want credit life coverage
because he was sick, and that he pur-
chased the insurance only after the Ford
Life representative insisted that his poor
health would not be a problem. The
Court noted that an insurance company
could not defend its refusal to pay bene-
fits on the ground that the insured
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made a misrepresentation in the appli-
cation if the misrepresentation was the
fault of the agent without the participa-
tion by the insured,

The Supreme Court disagreed with
the trial court’s conclusion that the
Ford Life representative as a soliciting
agent could not legally bind Ford Life,
noting that the evidence viewed in the
light most favorable to the plaintiff
indicated that the Ford Life representa-
tive knew that Miller had health prob-
lems but issued the policy anyway,
Therefore, the Court reversed the entry
of summary judgment in favor of Ford
Life on the breach of contract claim and
the bad faith claims.

Court establishes rules for challenges
to jury service of employee of party
C5X Transportation, Inc. v. Dansby,
MS 1921512 (February 24, 1995). Dans-
by, a retired employee of CSX Trans-
portation, sued CSX for damages under
the FELA alleging that he had sustained
a hearing loss from exposure to air
horns and locomotive noise during his
employment as a locomotive engineer
with CSX. The jury returned a verdict
in favor of Danshy for $105,000 in com-
pensatory damages and CSX appealed.
On appeal, CSX argued that the trial
court erred in refusing to remove for
cause a prospective juror who was
employed by CSX. C5X eventually exer-
cised one of its peremptory strikes to
remove the juror, The Court noted that
at common law an employee of a party
was subject to challenge for cause.
However, the Court held that the better
view was that if the employer makes the
challenge it must make a showing of
prejudice or bias on the part of its
emplovee when it challenges for cause
the employee's qualifications for serv-
ing as a juror. Without such proof, the
trial court could not strike the employ-
ee for cause. On the other hand, the
party opposing the emplover of the
prospective juror should be allowed to
challenge for cause the prospective
juror under the common law rule with-
out a showing of bias or prejudice.
The Court explained the two-pronged
approach as a recognition of the unique
relationship between an employer and
its employee. The Court held that the
relationship implies a partiality on the
part of the employee in favor of his
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employer and that the court must pre-
sume that the employer and the
employee have a friendly working rela-
tionship. If that relationship does not
exist the emplover must show the court
what the true relationship is, in order
to challenge the employee for cause. In
contrast, the party opposing the
emplover should not be required to
show prejudice in order to challenge
the employee because prejudice in favor
of the employer must be presumed to
exist, and the trial court is therefore left
without discretion in ruling on the
challenge for cause. The Court there-
fore rejected CSX's claim that the trial
court erred in failing to remove the
juror for cause because none of the
employee's voir dire responses demon-
strated that he would be biased in favor
of or against CSX.

BANKRUPTCY

AMENDMENTS

Professional fees after 1994
amendments

Bankruptey Code Section 330, which
amended effective October 22, 1994,
applies only to cases filed on or after
that date.

In the original 1978 legislation, the
bankruptcy lawyer was entitled to be
compensated at rates the same as that
charged for comparable non-bankrupt-
cy services. Prior to the 1978 Code,
bankruptey attorneys were paid on a
theory of “economy of administration”.
Rates at that time were lower than
those of comparable non-bankruptcy
legal services. Accordingly, bankruptcy
practice generally was not sought out,
and as a matter of fact, was looked upon
with some disdain by the “ivory-tow-
ered” law firms who simply did not
encourage bankruptcy expertise among
its members. .

Section 330 of the 1978 Code was
enacted to place bankruptcy practice on
a par, but with the 1994 amendments,
we may be retrogressing. The amended
section which, after allowing reasonable
compensation for actual necessary ser-
vices and reimbursement for actual
necessary expenses, states that in deter-
mining reasonable compensation in
addition to time spent and rates
charged, contains added factors to

include (1) whether the services were
necessary to the administration of, or
beneficial at the time at which the ser-
vice was rendered toward the comple-
tion of the case; (2) whether the
services were performed within a rea-
sonable amount of time commensurate
with complexity, importance and nature
of the problem, issue or task addressed;
and (3} finally, whether the compensa-
tion is reasonable based on customary
compensation charged by comparably
skilled practitioners in cases other than
in bankruptcy.

The amended act then sets out a neg-
ative that the court shall not allow com-
pensation for unnecessary duplication,
or for services not reasonably likely to
benefit the debtor's estate or necessary
to the administration of the case. [t
does provide for being paid for prepara-
tion of a fee application, but limits such
to an amount based on the level and
skill reasonably required to prepare the
application. The question has been con-
sidered as to how this is different from
what was formerly practiced by the
courts. My reaction is that formerly the
cases varied considerably according to
the particular judge and that this prac-
tice probably will continue. However,
now the court has an admonition that if
the services are not reasonably likely to
benefit the debtor's estate, or if they
were not necessary to the administra-
tion of the estate, no compensation
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should be allowed. Formerly, it was dis-
cretionary with the court as to whether
to allow a fee for defending a debtor in
an objection to discharge or excepting a
debt from discharge. Certainly, there is
no benefit to the estate in such a
defense and even if it might be consid-
ered necessary for the administration of
the case, the prohibition is written in
the disjunctive and not in the conjunc-
tive. Thus, it would seem that if the ser-
vices did not meet either test, no
compensation would be allowable.
Another question which could arise is
that of an attorney for the trustee losing
a voidable transfer case. Should this
occur, there is then the decision of
whether the services were necessary Lo
the administration, or were beneficial at
the time rendered toward the comple-
tion of the case. | suppose this would
depend upon the opinion of the court as
to the merits of the case when filed.
One can visualize the lawyer being in a
dilemma as to whether to file a
marginal action. The lawyer might be
dguilty of malpractice if the action is not
filed, and conversely receive no com-
pensation if the case is nol decided
favorably. Perhaps this has always been
the law, but the revision of Section 330
certainly causes a focus on these points.

RECENT BANKRUPTCY

DECISIONS

Eleventh Circuit interprets rights of
debtor as to funds originating under
anti-assignment act

First Bank of Linden v. Sloma, 43
F.3d 637 (11th Cir. Jan. 30, 1995).
Sloma accepted an award of $180,000
by receipt of an annuity structured for
pavments over a 20-year period, payable
by an insurance company. The payment
was due by reason of a negotiated settle-
ment under the Longshore and Harbor
Workers Compensation Act which con-
tained an anti-assignment provision,
probably similar to most federal acts.
Even in the face of the anti-assignment
provision, First Bank of Linden accept-
ed an assignment from Sloma of the
annuity payments. Later, Sloma, after a
failure of the business for which the
money was borrowed, filed & Chapter 7
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petition in which he claimed exemption
of the payments due from the insurance
company. He also had notified the
insurance company to discontinue pay-
merts to the bank and to send them to
him. First Bank did not contest the
exemption claim, In an adversary pro-
ceeding filed by Sloma, Bankruptcy
Judge Briskman held the assignment
void ab imitie with the annuity pay-
ments being exempt. The district court
affirmed, but the Eleventh Circuit, in a
two-to-one decision in reversing, ruled
that the assignment was valid because
once the award was made and the pay-
ments were fashioned by purchase of
the annuity, there was no real differ-
ence than if the $180,000 had been paid
directly to Sloma who would have had
the absolute right to do as he pleased
with the money. As to the exemption
claim, the Eleventh Circuit stated that
it was not necessary to rule on this
because if the assignment to the bank
were valid, Sloma had no claim whatso-
ever to the funds which would obviate
the necessity for a claim of éxemptions,

Comment: Circuit Judge Hatchett, in
an extremely strong dissent, referred to
the Tenth Circuit case of In re Delgado,
967 F.2d 1466 (10th Cir. 1992) as a
precedent for his position. In my opin-
ion, as it may take the U.S. Supreme
Court to decide the issues, lenders
should be careful in accepling assign-
ments in the face of an anti-alienation
statute.

May local government collect post-peti-
tion penallies, costs and attorneys’
fees for failure to pay taxes—if not, is
there violation of Tenth Amendment?
In re Brentwood Outpatient, Lid., 43
F.3d 256 (6th Cir. 1994). The primary
questions in this case were: Assuming
the tax lien is over-secured, pursuant to
the allowance under §506(b), in a Chap-
ter 11 case may a local government col-
lect costs, attorneys” fees and penalties
accruing post-petition, and if so,
whether any allowable penalties, costs
and fees are due to the time of payment,
or if only to the date of filing the Chap-
ter 11 petition? Additionally, is there a
Tenth Amendment issue of whether
interference with collection of statutory
additions to taxes violates the states’
reserve powers to tax local property? In

August 1989, Brentwood, owner of a $4
million facility. filed a Chapter 11 peti-
tion. Ad valorem taxes on the facility
became due on October 1, 1980, Under
Tennessee law, the taxes became delin-
quent March 1, 1990 after which there
was assessed interest of 1 percent per
month and a penalty of 0.5 percent per
month, plus costs and attorneys’ fees.
By reason of the law, all of these
charges were secured by a first priority
lien on the property which had a mar-
ket value in excess of the tax and addi-
tional charges. There was a bondholders
committee in the case which filed the
plan of reorganization. The committee
objected to payment of statutory penal-
ties, attorneys' fees and costs. There was
no issue as to the payment of post-peti-
tion interest. Bankruptey Judge Lundin
allowed the delinquent penalties up to
the effective date of the reorganization
plan, but disallowed costs and attor-
neys' fees. The district court affirmed
and the Sixth Circuit, on appeal,
reversed. It first discussed the back-
ground of the rejection of allowances in
bankruptey of interest and penallies.
See Sexton v. Dreyfus, 31 8.CL, 256
(1911, Justice Holmes). The exception
as to post-petition interest on over-
secured claims was allowed by the
Supreme Court in Ron Pair
Enterprises, 109 5.Ct. 1026(1989), but
the same opinion stated that in the
absence of an agreement, post-petition
interest is the only added recovery
available to non-consensual lienors. The
Sixth Circuit then held that regardless
of its own feelings, no penalties were
allowable post-petition and, thus, it did
not make any difference whether it was
to date of accrual or date of payment.
The opinion then discussed whether
its ruling impinged on the taxing
authority of Tennessee by reason of the
reorganization process causing a lrans-
fer of real estate free and clear of the
county's lien, The court, after giving
respect to Tennessee's contention that
this violated the Tenth Amendment,
rejected such argument stating that
although there might be a technical
violation, this was subordinate to the
supremacy clause of the Constitution.
There is nothing in the bankruptcy law
which is destructive of state sovereignty
or violates any constitutional provi-
sions, -]
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Macon Weaver

HEREAS, God, in his infinite
wisdom, has taken Macon
Weaver from our midst, and,

WHEREAS, Macon was a lifelong
resident of Huntsville, Madison Coun-
ty, Alabama, and,

WHEREAS he worked tirelessly in
his youth to support his family, and
at an early age entered the United
States Army from which he was dis-
charged in 1945 as a Ist Lieutenant
earning the Purple Heart as well as
other medals and citations, and,

WHEREAS, thereafter, he entered
the University of Alabama and was
graduated from the University of
Alahama School of Law and was
admitted to practice in the State of
Alabama, and,

WHEREAS, his practice was replete

with outstanding accomplishments
including being District Attorney of
Madison County, Alabama, United
States District Attorney for the
Northern District of Alabama, and
United States Magistrate, and in all of
his professional undertakings, he
stood for the rule of law as the
cementing factor in our society and
in our government, and,

WHEREAS, during all of this time,
Macon Weaver was a loving and devol-
ed husband and father, a friend and
companion to many within the bar
and many in Huntsville and Alabama,
loved and respected for his wit and
wisdom, his kindness and reason, and,

WHEREAS, the Huntsville-Madison
County Bar Association wishes to
acknowledge to ourselves and to our
fellows as well as to the family and
friends of Macon Weaver, our deep

and sad loss,

NOW, THEREFORE, BE IT RE-
SOLVED by the Huntsville-Madison
County Bar Association thal our bar
and our community have suffered a
great loss in the passing of our hroth-
er lawyer, Macon Weaver, and that we
sympathetically join with his wife,
Tillie Weaver, daughters, Teri Faulk,
Ricky Sheldon and Lennie Hopkins,
and other member of his family and
loved ones in mourning his passing
while honoring his name, and by this
resolution, we in some small way
extend to his family our sincere and
heartfelt sympathy, compassion, and
condolence.

Benjamin Russell Rice

President

Huntsville-Madison County
Bar Association

William Hutchins Cole
Birmingham
Admiltted: 1943
Died: February 12, 1995

William Edgar Davis
Birmingham
Admitted: 1935
Died: February 24, 1995

William Inge Hill
Montgomery
Admitted: 1931
Died: March 24, 1995

Hugh Anthony Nash
Oneonta
Admitted: 1950
Died: February 23, 1995
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Virgil K. Sandefer
Birmingham
Admitted: 1946
Died: January 4, 1995

Inger Marie Sjostrom
Metairie, Louisiana
Admitted: 1986
Died: March 14, 1995

John H. Tappan
Point Clear
Admitted: 1941
Died: February 14, 1995

Robert S. Wilbanks, Jr.
Alexander City
Admitted: 1940

Died: February 24, 1995

Please Help Us

The Alobarne Lowyer “Memorials™
section is designed to provide mem-
bers of the bar with information about
the death of their colleagues. The
Alabarma State Bar and the Editorial
Board have no way of knowing when
one of our members 1S deceased
unless we are notified, Please take the
timi to provide us with that informa-
tion. If you wish Lo write something
about the individual's life and profes-
sional accomplishments for publica-
tion in the magazine, please limit your
comments to 250 words and send us a
picture if possible, We reserve the
right to edit all information submitted
for the “Memorials™ section. Mlease
send notification miormation to the
following address:

Margaret L. Murphy
The Alabama Lawyer
P.0. Box 4156
Montgomery, AL 36101
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Huntley Johnson

{EREAS Huntley Johnson, a
respected and distinguished
member of the Houston

County Bar Association, died June
27,1994, and,

WHEREAS, this Association
desires to record this memorial of
our colleague and to publicly recog-
nize some of the achievements of his
professional career;

NOW, THEREFORE, BE IT RE-
SOLVED THAT Huntley Johnson was
a man of many talents and who pos-
sessed a keen intellect and sharp wit.
After receiving his law degree from
the University of Alabama in 1966, he

opened a private practice in Dothan,
Alabama. Within the legal profession
he was respected by his peers for his
devotion to his clients. To his exten-
sive clientele he was not only an able
attorney but a friend and confidant.
He exhibited faithful and dedicated
service to the profession and to the
couirts in which he practiced. As a
past president of this bar association,
he served the bench and bar with
grace and dignity, He was a man who
was willing to give of his time, both
professionally and personally; to
those who sought to embrace the law.

He was uniquely interested in the
arts, He listened intently to the Muse
of Music and followed his heart in
this regard. An accomplished player
of numerous string instruments, he
often used this talent not only to
relax and reflect on his own life, but
to entertain us as well as others with
his involvernent in the Dothan Dix-
ieland Band, the SEACT Orchestra
and various Bluegrass bands. He was
a gifted teacher of music and his
pupils will long cherish the time he
spent with them,

Huntley Johnson was also an
excellent magician who used his

slight of hand and sense of humor to
entertain those around him. He lived
life to its fullest and shall be remem-
bered not only for his contributions
to the community but also for his
quick wit and jov of living, He made
the lives of those he touched fuller.

A deeply Christian individual,
Huntley Johnson was very active in
his church. As an elder and clerk of
the session, choir member and Sun-
day School teacher at Evergreen
Preshyterian Church, he cared about
his religion and its principles. In
times of trouble he leaned on his
faith and when he saw others in need
he used his faith to aid and comforl
them. His examples of Christian liv-
ing have served as touchstones to
others.

Our colleague was a fine attorney.
He was a devoted husband and father
whose loss i3 felt keenly by all who
knew him. His many contributions
to our profession and our communi-
ty qualify him as most deserving of
our grateful recollections.

Rufus R. Smith, Jr.

President

Houston County Bar
Association

Albert Gordon Rives

HEREAS, Albert Gordon
Rives, an active member of
the Birmingham Bar Associ-

ation, departed this life on Septem-
ber 26, 1994, at age 93; and,

WHEREAS, Albert Cordon Rives
was a skilled athlete, having plaved
foothall at the University of Alabama,
where he later served as assistant
athletic director; and,

WHEREAS, Albert Gordon Rives
was a lifelong resident of Birmingham
and was a member of Southside Bap-
tist Church, having served as board
chairman, trustee and deacon; and,

WHEREAS, Albert Gordon Rives
graduated from the University of
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Alabama and the University of Alaba-
ma School of Law. During Warld
War 11 he served as licutenant com-
mander in the United States Nawy.
He was a 32nd degree Mason, mem-
her of the Sons of the American Rev-
alution, and the Alabama Historical
Society; and,

WHEREAS, Albert Gordon Rives
was a founder of the firm of Smith,
Windham, Jackson & Rives, which is
now Rives & Peterson. During his
early vears at the bar, he was
engaged primarily as a defense
lawyer, but most of his legal career
wits devoted to the representation of
injured railroad employees. Through
meticulous preparition, dogged
determination, unswerving loyvalty,
and skillful advocacy, he achieved

outstanding results for his clients;
and,

WHEREAS, the Executive Com-
mittee of the Birmingham Bar Asso-
ciation desires Lo express our deep
regard for Albert Gordon Rives and
our profound sense of loss in his
passing.

IT 15, THEREFORE, HEREBY RE-
SOLVED, by the Executive Committee
of the Birmingham Bar Association,
that this Resolution be spread upon
the minutes of this Commitlee, and
that copies be sent to his surviving
nephew, Robert A. Rives, and to the
law firm of Rives & Peterson.

J. Fredric Ingram
President

Birmingham Bar Association
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Eleanor Oakley Gordy

HEREAS Eleanor Oakley
Gordy, a respected and dis-
tinguished member of the

Houston County Bar Association,
died March 31, 1994, and;

WHEREAS, this Association desires
to record this memorial of our col-
league and to publicly recognize
some of the achievements of her pro-
fessional career;

NOW, therefore, be it resolved that:

Eleanor Oakley Gordy was a lady of
many facets. As a lawyer she was
greatly respected bv her peers, her
clients, and the courts in which she
practiced. After receiving her law
degree from the University of Alabama
in 1931, she and her husband opened
a private practice in Dothan, Alabama,
She discontinued her practice as she
devoted her energy to being a wonder-
ful and caring mother. In 1965 she
returned to the active practice of law

-M-O-R-I-A-L-S

and in 1966 she hecame a United
States Magistrate for the United
States District Court, Middle District
of Alabama, a pesition which she held
with distinction until 1978,

As a bank director she cared greatly
for the needs of the people of Colum-
hia. Alabama and the surrounding
areas. She brought to this position a
unigue perspective which enriched
those with whom she did business.

As a farmer and timber grower she
recognized the struggles of those who
worked by her side and as a result

developed a sense of understanding of

an individual's plight which made her
decisions while on the bench and
before the bar not only grounded in
legal principles but also grounded in
dignity and moral correctness.

Mrs. Gordy's achievements within
her community were numerous and
were the result of a tireless effort to
serve those who surrounded her. She
gave generously of her time in coun-

seling troubled youths, She was a
strong supporter of the American Red
Cross where she served as executive
secretary of the Houston County Chap-
ter, assisted in establishing Water Safe-
ty classes at all city and county pools,
served as a first aid instructor, and
trained key personnel with local indus-
try. She also worked with the Army
Community Services and other area
service health and welfare agencies to
coordinate services for the needy.

Our colleague was a tireless champi-
on of the oppressed and needy, She
was a worthy adversary and excellent
jurist. She demonstrated a character
and integrity that was an example to
the entire legal community. Her many
contributions to our profession and
our community qualify her as most
deserving of our grateful recollections,

Rufus R. Smith, Jr.

President

Houston County Bar
Association

NATIONAL COURT REPORTERS ASSOCIAT!ON
HONORS THE TOP 130 COURT REPORTERS

IN THE UNITED STATES

Test results are in for the NCRA's Registered Diplomate Reporter (RDR) examination. Of the
association's 33,000 members, 3,000 Registered Merit Reporters were eligible for Diplomate
testing Examination for this new centification was given this past November and consisted

of a comprehensive written knowledge test. The RDR is the highest level of certification
available to court reporters. To become a Diplomate of NCRA, a reporter must exhibil
exemplary skills in reporting, transcript production, management, education, marketing and
professional issues. One should be able to draw effectively from personal and outside
resources, be involved in court reporting-related activities and serve as a consultant or
leader to attorneys, other reporters and court reporting personnel

Of the 130 court reporters in the nation who passed the RDR examination on

the first try, these four are from Alabama:

Debra Amos Isbell (isbell & Associates, Mobile)
Jenny M. Dunn (Dunn, King & Kilpatrick, Montgomery)
Roy Isbell (US. District Court and Isbell & Associates, Mobile)
Mickey L. Turmer (Foshee & Turner, Birmingham)
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CLASSIFIED NOTICES

RATES: Members: 2 free listings of 50 words or less per bar member per calendar year EXCEPT for “position want-
ed" or "position offered” listings — $35 per insertion of 50 words or less, $.50 per additional word, Nonmembers: 535
per insertion of 50 words or less, $.50 per additional word, Classified copy and payment must be received according to

the following publishing schedule: May "95 issue
1995, no deadline extensions will be made

deadline March 31, 1995; July "85 issue — deadiine May 31,

Send classified copy and payment, payable to The Alabama Lawyer, to: Alabama Lawyer Classifieds, c/o Margaret
Murphy, P.O. Box 4156, Montgomery, Alabama 36101

SERVICES

« MEDICAL EXPERT TESTIMONY: HCAI
will evaluate your potential medical'dental
malpractice cases for ment and causation
gratis. If your case has no meril or causa-
tion is poor, we will provide a free wrillen
reporl, State affidavits are available.
Health Care Auditors, Inc., 13577 Feather
Sound Drive, Suite 690, Clearwater, Flori-
da 34622-5552. Phone (B813) 579-8054;
lax (813) 573-1333,

= PROPERTY SETTLEMENTS: Dissolu-
tion of marriage. Retired pay analysis.
Member in service or ratired. Military,
civil service, state and municipal. All
other types of retirements, $240. Retired
Pay Analysis. Phone 1-800-704-7529 or
(719) 475-7529.

« DOCUMENT EXAMINER: Coeartified
Forensic Document Examiner. Chiel
document examiner, Alabama Depar-
ment ol Forensic Sciences, retired. B.S.,
M.S. Graduate, university-based resi-
dent school in documen! examination.
Published naticnally and internally, Nine-
leen years trial experience, slate/lederal
courts of Alabama. Forgery, alterations
and document authenticity examina-
tions. Criminal and non-criminal matters.
American Academy of Forensic Sci-
ences. American Board ol Forensic Doc-
ument Examiners, American Society of
Questioned Document Examiners.
Lamar Miller, 3325 Loma Road, #2-316,
P.0O. Box 360839, Bimingham, Alabama
35236-0999. Phone (205) 988-4158

« DOCUMENT EXAMINER: Examination
ol Questioned Documents. Certified
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Forensic Handwriting and Document
Examiner. Twenly-gight years experi-
ence in all lorensic document problems.
Formerly, Chiel Questioned Document
Analyst, USA Criminal Investigation Lab-
oralories. Diplomate (certified)—British
FSS. Diplomate (certified}—ABFDE
Member: ASQDE; 1Al; SAFDE; NACDL
Resume and fee schedule upon reguest
Hans Mayer Gidion, 218 Merrymont
Drive, Augusta, Georgia 30907. Phone
(706) B60-4267,

LEGAL RESEARCH: Legal research
help. Experienced altornay, member of
Alabama State Bar since 1977. Access
to state law library. WESTLAW avail-
able. Prompt deadline searches. Sarah
Kathryn Farnell, 112 Moore Building,
Montgomery, Alabama 36104. Phone
(334) 277-7937. No representalion is
made that the qualily of the legal ser-
vices o be performed is grealer than the
guality of legal services performed by
other lawyers.

FORENSIC DOCUMENT EXAMINA-
TION: Handwriling, typewriting, alierad
documenis, medical records, wills, con-
tracts, deeds, checks, anonymous lat-
ters. Courl qualilied. Sevenieen years
experignca. Cerified: American Board of
Forensic Documant Examiners. Member:
American Sociely of Questioned Docu-
ment Examiners, American Academy of
Forensic Scences, Southeastern Associ-
ation of Forensic Document Examiners.
Criminal and civil matters. Camey &
Hammond Forensic Document Laborato-
ry, 5855 Jimmy Carler Boulevard, Nor-
cross (Atlanta), Georgia 30071. Phone
(404) 416-7690, Fax (404) 416-7689,

« INSURANCE EXPERT WITNESS:
Bad faith fire claims. Origin and cause
cansultantexpert. Licensed adjuster for
29 years. Certified fire and explosion
invesligator/instructor. Invastigative &
Fire Consuliative Services, Inc., 3258
Cahaba Heights Road, Birmingham,
Alabama 35243-1614. Phone (800)
547-9204. Jim Posey, president. Fax
(205) 967-2521.

* TRAFFIC ACCIDENT RECONSTRUC-
TION: Case evaluation performed with
respect to issues. MNo-cost preliminary
assessment of case viability. Back-
ground includes technical and commu-
nications skills, adversanal expernence,
and legal process familianty. Evidence
evaluation and accident analysis. Pro-
lessional engineer. Technical society
member. Traffic Accident Investigation
Training. Toastmasters. Industry QA
pasitions. In business since 1992, Call
lo discuss your cases. John E. Rein-
hardt, P.O. Box 6343, Huntsville, Alaba-
ma 35824. Phone (205) B37-6341

= MEDIATOR: Attorney with exiensive
mediation training. Graduate education
and experience in psychology. All lypes
ol cases. Will travel slatewida. Reason-
able fee. Melissa G. Math, Chambless,
Cooner & Math, 5720 Carmichael
Road, Montgomery, Alabama 36117
Phona (334) 272-2230. Fax (334) 272-
1855,

« LAWBOOKS: Save 50 percent on your
lawbooks. Call National Law Resource,
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Amarica's largest lawbooks dealer.
Huge invenlories. Lowest prices. Excel-
lent quality. Satisfaction guaranteed.
Call us to sell your unneeded books.
Need shelving? We sell new, brand
name, steal and wood shelving at dis-
count prices. Free quales. 1-800-279-
7799. National Law Resource.

= LAWBOOKS: William S. Hein & Co

Inc., serving the legal community for
over 60 years. We buy, sell, appraise all
lawbooks. Send wanl lists to: Fax (716)
B883-5595 or phone 1-800-828-7571.

= COLLECTION SOFTWARE: The Col-

lection Tracking System is a complete
system for managing and simplitying
the work of collecting outstanding
debts. Built for attorneys, CTS tracks
the debts, payments and activity asso-
clated with files from thousands ol
clienis and deblors. It prints letters and
payment receipts, alerts personnel with
follow-up reminders and protecis your
data with high security. For mare infor-
mation, call Roger Mayers at Millar
Company, Inc., (205) 734-4888 or lax
(205) 734-8600.

= LAWBOOKS: Beginning Minor (book
1) through BO Ala. (49 vols.) (second
edition); Southern Reports 1-88 (B8
vols.) (69 leather-boundlirst edition);
Ala. Reports, 206-226 (23 vols.);
Southern Reporis 148-200 (53 vols.)
These books include all Alabama
Supreme Coun cases 1820-1941. Con-
tact J. Ray Wamen, P.O. Box 230245,
Montgomery, Alabama 36123-0245.
Phone (334) 288-6111.

POSITIONS OFFERED

- ATTORNEY JOBS: Indispensable
manthly job-hunting bulletin listing 500
600 current jobs (government. private
secior, public interest), AFPs, and legal
search opportunities for attornays at all
levels ol experlence in Washington, DC,
nationwide and abroad. Ordar the
National and Federal Legal Employment

Report from: Federal Reports, 1010 Ver-
mont Avanue, NW, Suite 408-AB, Wash-
ington, DC 20005. $39—3 months;
$69—6 months. Phone (B00) 296-9611.
VisaMC.

PARTNERSHIP: Attorney with busi-
ness law firm experience seeks parl-
nership with attorney desiring to slow
down or retire. If inlerested in the pos-
sibilities, pleasa write Attorney, P.O.
Box 380781, Birmingham, Alabama
35238-0781.

ATTORNEY WANTED: Attorney
needed for Chattanocoga law firm spe-
clalizing in Social Security Disability.
Experience in this area highly desirable
but not required. Send resume to Dale
Buchanan & Associates, 6100 Building,
Eastgate Center, Suite 4200, Chat-
tanooga, Tennessee 37411, Fax (615)
B94-1821.

ATTORNEY WANTED: Regional law
firm seeks attorney for its New Orleans
office with four 1o eight years of mar-
itime experience, specializing in car-
riage of goods and related areas.
Strong academic credentials required.
Send resume, transcript and writing
sample lo Attorney Recruiter,
McGlinchey, Stafford Lang, 643 Maga-
zing Streel, New Orleans, Louisiana
70130. EQE.

ATTORNEY WANTED: Birmingham
law firm is seeking a strong, well-
rounded litigator with seven to 15 years
experience. All replies will be reviewed
by managing partner only and will
ramain strictly confidential. Replies
should be direcied to P.O. Box 2064,
Birmingham, Alabama 35201-2064.

LEGAL ASSISTANT: Monigomery
oflice. Experience required. Strong
organizational skills, attention to deiall
and good communication skills a must.
Responsibilities include drafting incor-
poration documents, employment
agreameants, assel purchase agree-
mants and other corporate documents.

Send resume lo Human Resources
Director, P.O. Box 55727, Birmingham,
Alabama 35255.

« CLAIM ATTORNEY: State Farm

Insurance Companies is seeking candi-
dates for the position of claim atlorney.
This position will be located al the
Montgomery or Mobile, Alabama Claim
Office.

Responsibilities include legal research,
training and providing counsal to man-
agement. This individual will also main-
tain a continuous study and review ol
legistation and courl decisions alfecting
the insurance/claims arena. Experience
in insurance defense and civil proce-
dures and a working knowledge of
Alabama government and/or legislative
process is prelerred. Admittance and
good standing with the Alabama State
Bar is a requirement.

Salary is commensurate with experi-
ence. State Farm provides a compre-
hensive benelits package which
includes profit sharing, company-fund-
ed retirement plan and cost of living
salary adjustments.

Please respond only in writing to: State
Farm Insurance Companies, Altin: Per-
sonnel Dept., P.O. Box 2661, Birming-
ham, Alabama 35297,

FOR RENT

= BEACH HOUSE: Guit Shores, Alaba-

ma. Houses on beach; two, three and
four bedrooms. Fully turnished. Phone
(205) 836-0922.

NOTICE

Any address or name changes

received at the Alabama State Bar
after March 30, 1945 oill not be
reflected in the 1995 edition of The

Afabama Bar Direcfory.




Move over Nexis

Now Westlaw has more business
and financial information.

Mo over Mewis®,

WESTLAW™ riew offeers the legal conmmunity
more business and finaneial infonmation
online than you'll find anywhere else.

[ncluding Nexis.

The numbers tell it all

For example, WESTLAW gives you more
furll-tet LS, newspapers

Exclusive aocess to Dow Jones newswines.

SI6209 ABETA-3A © 1895 Woat Publishing

Fifty percent mare full-text market and
techinology newsletters than you will find
on Nexis,

Andd that’s just the beginning, Becase
wee're adding even more informtion to
WESTLAW at an unprecedented pace.

It's roo wonder that so many are making
the switch from Lexis/Mexis.

WESTLAW. One name, One source for all
wour legal and husiness research needs,

TO LEARN MORE,
CALL 1-800-328-9963.

WESTLAW

More ways to win
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