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The Coosa River flowing through Elmore County, Alabama. Alabama’s rivers have played an
important role in the history of the state, providing an inexpensive form of transportation for
coal, stone, iron, steel, cotton, lumber, clay, and limestone. Years ago, the bed of the Coasa River
was dug deeper so that boats could travel all the way from the Gulf of Mexico to Rome, Ceorgia, a
distance of over 550 miles.

The heautiful Spanish moss found in the deep South is technically not a moss, but a flowering
plant that helongs to the pineapple family. It absorbs water and nutrients directly from the air.

— Photo by Paul Crawford, JD, CLU
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topic on a CLE program is one
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present a legal presentation to the
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Thomas H. Keene
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Robert Huffaker, edifor of The Alabama Lawver, recently “sa!
down” (over the phone) with Johnm Owens, stale bar president,
to see how he felt about his year at the bar.

AL: John, you are about halfway through vour term. What
do you consider your main accomplishments ta be so far?

0: It's hard to say, because several of the things that we've
got working have not come to fruition, but I'm very pleased
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with the work that the Task Force on Solo and Small Firms
is doing. They are heading toward recommending to the board
of bar commissioners that we adopt a management assistance
program similar to that in place in Georgia and North Caroli-
na. This would give us an in-house person at the state bar to
give management assistance at a very reasonable rate (the tele-
phone is free), but actually going to firms at reasonable rates
and giving assistance with things like billing, timekeeping, doc-
ument management, file management—just the general “nuts
and bolts™ business side of practicing law, which a lot of
lawyers in small firms don't have access to. It has been a
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very successful program in Florida, Georgia and North Car-
olina. 1 know that the task force is going to recommend that,
and | am reasonably confident that we'll adopt it at some point.

AL: Who is the chair of that task force?

0: The chair is Paul Brantley, and Hal Albritton is vice-
chair. 1 think Hal actually has taken on this responsibility of
the management assistance program,

AL: When do you expect the task force to render its report?
0: At our April 12 meeting.

AL: Are there other task forces that you have appointed or that
have been active during your tenure that you expect to receive
some meaningful reports from?

0: We have a Task Force on Fee Dispute Resolution, and
that same task force is undertaking lo study the Mississippi
Consumer Assistance Program. That is co-chaired by Rodney
Max of Birmingham and Woody Sanderson of Huntsville.

AL: What is the charge of that Lask force?

0: Its charge is two-fold. It is charged with studying a method
through which fee disputes could be resolved within the bar.
A significant percenlage of our grievances are really fee dis-
putes, and people who make a grievance are simply told that
this is a fee dispute, and the bar does not handle these. We
are trying to come up with a mechanism within the bar itself,
s0 thal we can offer arbitration or mediation. The logistics
have been a problem, because most of these are pretty small
disputes. We've had a recommendation from the task force. It
is a very elaborate and well-done fee dispute arbitration (not
mandatory but voluntary) procedure. Tony McLain (general
counsel) has some concerns about the workability of it. In many
of these disputes, we are talking about $100 or $200 or some-
thing like that. We are now scratching our heads over whether
it's really workable to centralize all of them in Monlgomery,
because so many are small. We have asked that task force to
consider this. Maybe the larger disputes should go to Mont-
gomery, Maybe we should have mechanisms within the vari-
ous local bars for smaller disputes. There is a need for it, bul
we don't seem to have hil on the right formula vel. I hope we
will come out with a plan, if not this year, then at least the
groundwork will have been laid for next year. We can have
something available so if somebody calls in a grievance that's
really a fee dispute, we can say we do have the voluntary arbi-
tration procedure, and here's how you go about it if you want
to take advantage of that.

AL: You mention grievances, and, of course, in every issue of
The Alabama Lawyer, we see disciplinary action taken against
altorneys. Do you think the grievance process is working prop-
erly?

0: It is working very well. The backlog is way down. Gen-
eral Norris worked very hard in getting the procedure working
more effectively, and, of course, Tony grew up under General
Norris, and he is continuing that. The grievances seem about
steady in numbers, and they seem to be moving through quite

THE ALABAMA LAWYER

well. Each panel now has one lay person. That seems to be
working well, although this is still new. It's still in its first
year, but I think our disciplining procedure is moving along
just fine.

The other charge to the task force, on fee dispute resolution,
is to study Mississippi's Consumer Assistance Program. Mis-
sissippi started looking at a program to divert grievances that
were management problems to a management assistance pro-
gram. In looking at that, Mississippi decided to hire a lawyer,
whose full-time job is to handle any complaint which comes in
if it's anything less than a formal grievance. He immediately
calls the complainant and the lawyer, and tries to work it out,
just to talk through it. Maybe the lawyer is not returning calls.
Maybe the lawver is nol answering correspondence. Mississip-
pi's bar is very pleased with the program, so pleased with it,
that they think they will be able to drop one person from their
disciplinary staif, so they will have no net increase in employ-
ment., That same task force is looking at the Mississippi pro-
gram to see if some form of it may be workable, and I hope
they will report back on that before the year-end.

AL: Are there other task forces that you expect to receive
reports from?

0: The Task Force on the Judiciary chaired by Bob Dennis-
ton is one of the most active task forces that we have, year in
and vear out. He has inquired as to where we are on several of
their reports from the past, particularly one having to do with
judicial election, a voluntary system of judicial election reform.
They've recommended, and, of course, the bar has adopted, a
position in favor of nonpartisan election of judges. They've
recommended that the state go to the merit selection of judges.
The board of bar commissioners has nol, and probably will
not, take a stand on that, but we've got his reports before us,
and we are going to take a look at them at our April meeting
and see what, if anything, we do there.

AL: We just finished the special session that the Governor
called on tort reform. Summarize for our readers what position
the bar took on torl reform.

(: We took a position similar to our position in 1987. The bar
cannot take a political position, except when it comes to regu-
lation of lawyers or if it affects the administration of justice. We
did, in 1987, pass about six points essential io consideralion
of tort reform legislation which we have reiterated this time.
Al least two of them in particular must be considered before
anything is passed. One is that it is very sweeping legislation,
that it affects everybody, and that everybody, sooner or later,
is either potentially a plaintiff or a defendant. Secondly, some-
body does pay the price of all injuries and frauds, whether it's
the individuals themselves or the wrongdoer or society through
social programs. We reiterated those in a press release when
we got concerned about the package which passed the House
withoul debate and without a dissenting vote, It was so sweep-
ing that we thought that it needed more study. We issued a
press release saying that whatever is done should not be done
in that fashion. It deserves study, il deserves debate, and we
offered the bar as a resource to help draft and perform other
services, etc. Again, we are not taking a position for or against
caps, we are not taking a position for or against any sort of
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reform, bul we are taking the position that whatever comes
down needs to be workable, and needs to be fairly debated
and fairly considered. For example, they had a 30-day rule in
one of the bills. Anybody could move for summary judgment
30 days after a suit was filed, and the court had to hear it 30
days later. That's not workable, and they shouldn’t do that
without some judicial input and bar input as to what works
and what doesn't work. They need judiciary input, and that's
been our position. We want to try to steer a course of reason
and just say look, this is very sweeping and very important
legislation. After all, we send things like the Uniform Com-
mercial Code, the Probate Code and the Corporate Code
through the Law Institute. It's studied by scholars, and they
report back with recommendations. Why should tort reform
get less serious study than the Probate Code and the Uni-
form Commercial Code? That's been our position, thal we
simply need to go slowly, and we need to thoroughly think
through this. It needs to be well-debated, and it needs to be
well-crafted.

AL: If vou could give a state of the bar speech, how would
vou characterize the condition of the bar?

O: [ think the state bar is outstanding. We are financially
healthy, we've got excellent facilities, we've got a first-rate
staff. Our grievances procedure is working and keeping up
with its backlog. The bar is doing so much and accomplishes
so much work. We have added, of course, as vou know, the
ADDENDUM this year, which gets more information out to
our membership. I think the bar is very healthy. I just tryv to
sort of stay out of Keith and his staff’s way and let them
keep doing the fine job they're doing.

AL: What else remains to be done during the John Owens
administration?

0: The conclusion of the programs we are talking about. I
made the solo and small firms issues a focal point, because
50 many of our members are there, Basically, over a third of
our lawyers are solo practitioners. The American Bar Associ-
ation says that 48 percent of all lawyers in the United States
are in firms of five or fewer. I don’t mean we've neglected
those people before, but 1 thought we could do a lot for those
people, and so I want to see these programs come to fruition.
I want lo see us have a well-attended convention at Orange
Beach. It's another opportunity down there. We've made a
special effort to coincide with the judges and try to get a
maximum judge attendance at the convention, particularly
the Bar and Bench Luncheon, the kickoff of the state bar.

AL: John, is it your sense that the bar associalion is serving
the needs of the junior and vounger members of the bar?

0: 1 hope we are. We have a very active Young Lawvers’
Section, and Buddy Smith wanted his centerpiece to be a
mentoring program. That's also a charge of the solo and
small firm practitioners, to try to come up with a mentoring
program idea. I haven’t heard that part of the report yet, but
it would be a tough thing to do to set up a mentoring pro-
gram on a statewide basis. My view is that possibly the state
bar could come up with a framework that local bars could
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then emulate, or maybe a regional program. Maybe vou could
have a mentoring program set up in central Alabama that
would be out of Tuscaloosa and north central out of
Huntsville that you could pair senior lawvers with voung
lawyvers. There has been a lot of thought on that in other
bars. Our YLS is focusing on il and working with our solo
and small firm task force. I think that would be a very good
thing to do for the young lawyers if we can provide that
framework.

AL: If a young lawver wanted to become actively involved in
or participate in one of the sections, how would he or she do
that?

: They are automatically a member of the YLS for the
first three years they are in practice (no matter what age
they are admitted) or until they turn 36. They would get all
the mailings. All they have to do is show up and volunteer
for the committees and run with it. They have a very suc-
cessful annual seminar down at Sandestin thal usually draws
really well. It is more difficult for them to be active in the
other bar, because though we've got some 826 members
working on state bar committees and task forces (39 of
them), they are usually three-year term appointments. [ had
around 278 new appointments, and about triple that number
who sent in a guestionnaire saying they would like to serve
on a committee. We just don't have enough committee slots
for everybody who wants to serve, but I do think there is an
opportunity in the YLS to be more active.

AL: Bring us up to date on the activities of the Alabama Law
Institute,

0: There has been discussion in the Legislature aboult the
ALL Several legislators are interested in relocating the Law
Institute to Jones Law School in Montgomery. The Law Insti-
tute was started by the Alabama State Bar under a legislative
act. The Legislature gave us the power to start it, and we did,
and it's worked extremely well where it is. A lot of lawyers give
a lot of voluntary time through the Law Institute. It has con-
siderable prestige. We think part of that is because it is locat-
ed at the University of Alabama School of Law. It is apolitical
and it's away from politics, and T am very supportive of keep-
ing it there. I feel certain that the board of bar commission-
ers will feel the same way, but this has only recently come up.
We had no idea that there were any thoughts of doing anything
to it. It's not broken and it doesn’t need fixing. | have spent
a lot of time in the last couple of days on the phone on that
issue. It is a fine institution. It's one that the state can be
proud of—maoving it would hurt it.

AL: When your term is up, are you going to retire?

O: 1 serve a year as immediate past president. It is an office.
It is a post on the Execotive Committee, It is usually sort of
an advisory post, and I plan to participate in that. That will
have me going to Executive Committee meetings and bar com-
missioner meetings, and I hope I can make all of those. No, |
am not going to totally retive. I'll be there to work with Warren
as he needs me to, but it will be his show.
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EXECUTIVE DIRECTOR’S REPORT

The Alabama Law Institute—
“If It Ain’t Broke, Don’t Fix It”

or the past quarter century, the Alabama Law
Institute (ALI)} has played a significant role in
improving the law of Alabama as the state's chiel
law reform agency. Although it is a legislative
agency, the ALl depends on the legal expertise of lawyers,
judges and law school teachers who volunteer their time. The
ALI works with a small but dedicated staff of four: Bob MeCur-
ley, who has served as director since 1975; Penny Davis, asso-
ciate director since 1979; and two assistants, Jackie Sartain
and Linda Wilson, who have been with the ALl for more than
20 years,

The membership of the ALI is composed of a diverse group
of 150 bar members who are elected for fixed terms—justices
of the Alabama Supreme Court, judges of the courts of
appeals, circuit court judges, federal judges residing in Alaba-
ma, full-time law faculty members of the Cumberland and
Alabama law schools, all lawyers licensed to practice in Alaba-
ma who are members of the Legislature, and all members of
the Institute Council. The Institute Council, which is the
supervising body of the AL, is composed of six practicing
attorneys from each congressional district as well as represen-

tatives from the appellate courts, the

The ALl has gained a sterling reputa-
tion for thorough and efficient drafting of
major legislation. Indeed, though it
receives an appropriation from the state's
general fund (approximately $350,000 in
FY 19495-96), the ALl could not be effec-
tive without committed volunteers.
Because of the volunteer work by some
590 lawyers from across Alabama serving
on 39 committees, the state's small
appropriation is leveraged into millions
of dollars of free legal work on important
law reform and law revision projects.

The creation of a permanent law reform
agency was due largely to the efforts of
Howell Heflin and Hugh Merrill. Patterned
after the Louisiana Law Institute, legisla-
tion was enacted in 1967 setting forth the

Attorney General's Office, the Alabama
State Bar, all law schools in Alabama, the
Legislature, and the Governor's Office.
The high quality law revision work of
the ALI, for which it has been widely rec-
ognized and acclaimed, is staggering.
From 1975 through 1995, the AL] has
facilitated 34 major law revisions includ-
ing: Administrative Procedures Act; Bank-
ing Code; Criminal Code; Business
Corporation Act; UCC; revised Article 1X;
Probate Code; Uniform Transfers to
Minors; Uniform Guardianship; Alabama
Securities Act; Limited Liability Corpora-
tions; Adoption; revised Business Corpo-
ration Act; and Uniform Condominium

Keith B. Norman Act.

Similarly, during the same 20-year

purposes and duties of the ALl and autho-
rizing the Alabama State Bar Board of Commissioners to create it.
(See Section 29-8-1, ef seq.) As stated in the enabling legislation;
“The general purposes of the Alabama Law Institute
shall be to promote and encourage the clarification
and simplification of the law of Alabama to secure bet-
ter administration of justice and to carry on scholarly
legtal research and scientific legal work.”

The ALl was funded and began operation in 1969. 1t is housed
in the law center on the University of Alabama campus. This
location provides it access to the extensive collection of mate-
rial at the law school library which is vital to its mission as a
law reform agency.
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period, the ALl has completed 18 projects
and studies including: The Alabama Government Manual,
Sixth, Seventh, Eighth and Ninth editions; Handbook for Tax
Assessors, Tax Collectors and License Commissioners; Sher-
ifTs Desk Manual: Model City Ordinances; Family Violence
Study; Circuit Judges Trial Manual; Medicaid Study; and
Study of Tax Structure in the State of Alabama.

In addition, the ALI regularly plans and hosts a number of
training conferences including the Legislative Orientation
Conference, the Probate Judges Orientation, and an Orienta-
tion for Sheriffs, These and its many other works have result-
ed in a list of more than 100 titles published by the ALL

| am concerned, however, that the good and important
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work of the ALl could soon end. Several legislators have indi-
cated that the ALl should be moved to Montgomery, have its
responsibilities meshed with the Legislative Reference Service,
or have a different oversight authority. None of these purport-
ed changes seems to be appropriate or necessary. | have been
familiar with the work of the AL] for more than 18 years and |
have never heard a single criticism, only praise for ils opera-
tion, work product and personnel. Bob McCurley has done a
superlative job as its director. He has provided competent and
effective leadership for more than two decades. The work
product of the ALl is highly respected and frusfed because it
has credibility. | believe any of the mentioned changes could
seriously jeopardize the ALI's independence and, thus, the

impartial fashion in which the AL] conducts its revision work.
A loss of credibility by this important agency could be its
death knell.

Our bar played an important role in the creation of the ALl
and therefore has a valuable stake in its fulure. We should be
proud of what the ALl has accomplished and concerned about
any changes that would compromise its credibility or impar-
tiality. Although the expression may be a trite one, it certainly
rings true in this instance: “If it ain't broke, don't fix it.™ |
encourage you to let your state senator and representative
know your feelings about the important work of the Alabama
Law Institute and its continued operation as an independent
and impartial law reform agency.

PROFILE

Pursuant to the Alabama State Bar’s rules governing the election of president-elect, the following biographical skeiches are
provided of Lymin Roberison Jackson and Dag Rowe. Jackson and Rowe were the qualifying candidates for the position of presi-
dent-elect of the Alabama Siate Bar for the 1996-87 term, and the winmer will assume the presidency in July 1997,

Lynn
Robertson
Jackson

Lynn Jackson was born in Mont-
gomery, Alabama. She has a home
in Eufaula, Alabama and a horse
farm in Clayton, and is a partner in
the firm of Jinks, Smithart, Jack-
son & Daniel. Jackson received her
undergraduate degree from the
University of Alabama. She attend-
ed the University of Missouri
School of Law and graduated from
Jones Law School. She was admit-
ted to the Alabama State Bar in
14981,

Jackson served as secretary of the

Third Judicial Circuit Bar from
1984-85, as vice-president from
1985-86, and as its president from
1986-87, She has served as bar com-
missioner for the Third Judicial Cir-
cuit since 1985, when she was
selected Lo take the place of Alabama
Supreme Court Justice Gorman
Houston (upon his election to the
Alabama Supreme Court). She has
also served on the Permanent Code
Commission (assisted in writing the
new Code of Professional Responsi-
bility); the Task Force on Facilities
for the Alabama State Bar; The
Alabama Lawyer Board of Editors;
Disciplinary Panel | for nine years;
the Board of Trustees of the Alaba-
ma Law Foundation {(one of the
original board members}): as the
board of bar commissioners liaison
to the Task Force on Bench and Bar
Relations; as the board of bar com-
missioners liaison to the Unautho-
rized Practice of Law Committee; as
the board of bar commissioners liai-
son to the Character and Fitness
Committee; as a member of the Vol-
unteer Lawyers Program; and as a
member of the Alabama State Bar
Mandatory Legal Education Com-

mission (appointed chairperson by
President Harold Albritton in 1990).
She also was a member of the Task
Force on Women in the Profession
and now serves on that committee,

Jackson is a member of the Amer-
ican Bar Association, the Alabama
State Bar, the American Trial
Lawyers Association, the Alabama
Trial Lawyers Association, and the
Third Judicial Circuit Bar Associa-
tion.

She also serves on the board of
directors of her municipal and
county libraries and her local Unit-
ed Way chapter; as a city attorney
for Clayton, Alabama from 1984-95;
and was selected as an Outstanding
Young Woman of America in 1982.
She is a regular speaker to schools
and local civic groups on law-relat-
ed Lopics, and was recently appoint-
ed to the Barbour County Personnel
Board.

She is married to G. Thomas
Jackson, an attorney, and they have
two children, Katherine Robertson
Jackson and William Borders Jack-
son. Jackson and her family attend
5t. James Episcopal Church in
Eufaula. i
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PROFILE

Dag Rowe

Dag Rowe was born in Athens,
Georgia, on March 25, 1947, to
Henry G. Rowe and Virginia Jack-
son Rowe. His family moved to
Alabama and Rowe grew up in
rural Madison County, where his
father was a school principal and
his mother a second-grade
teacher. He was educated in the
public schools of Madison County
and graduated from Lee High
School in 1965,

Rowe graduated from the Uni-
versity of Alabama in 1969, where
he was a member of Omicron
Delta Kappa and Jasons, and was
president of the College of Arts
and Sciences. He was listed in
Who's Who in American Univer-
sities and Colleges.

Rowe graduated from the Uni-
versity of Alabama School of Law
in 1972, where he served as presi-
dent of the law school student
body. In 1972-73, Rowe attended
New York Universily School of Law
where he received the LLM Degree.

In 1973, Rowe began practice
with the firm of Bell Richardson
in Huntsville, In 1977, he and
four other lawyers formed the

firm which became Cleary, Lee,
Morris, Smith, Evans & Rowe.
Rowe practiced with that firm
until 1987, when he became a
partner of Burr & Forman in
Huntsville. He is in general prac-
tice, typically representing indi-
viduals and small businesses.

Rowe has served three lerms
on the board of bar commission-
ers and on several committees of
the state bar, including the
MCLE Commission and the Per-
manent Code Commission. He is
currently a trustee of the Alaba-
ma Law Foundation. Rowe served
for four years as an examiner on
the Alabama State Bar Board of
Bar Examiners, From 1977 until
1982, he also served on the Edi-
torial Board of The Alabama
Lawyer.

Rowe is a member of the
Huntsville Bar Association,
American Bar Association and
the North Alabama Estate Plan-
ning Council. He is a member of
the Alabama Trial Lawyers Asso-
ciation and the ATLA Public
Relations Committee and Com-
mittee 2000. He is a frequent
speaker at CLE seminars and is a
co-author of the following CLE
publications, “Estate Planning,”
Basic Legal Skills {1993), “Taxa-
tion in Divorce,” Marital Law
(1976), and “Sub-Chapter S Cor-
porations,” Basic Legal Skills
(1974). He is listed in Who's Who
in American Law.

In civic and community ser-
vice, Rowe is a member of the
Huntsville Rotary Club (past
president), Board of Trustees of

the University of Alabama in
Huntsville Foundation, Board of
Directors of United Way of Madi-
son County, and Board of Direc-
tors of Volunteers of America. He
is a graduate of Huntsville Lead-
ership and now serves as ils
chairman-elect. He formerly
served on the Board of Trustees
of the Huntsville Public Library
{16 years), the Huntsville Board
of Zoning Adjustment (12) vears,
state Board of Directors of the
Alabama Wildlife Federation, and
Board of Directors of Ducks
Unlimited. In 1978, he was listed
in Outstanding Young Men in
America,

Rowe serves as chairman of
Oakwood College's Capital Cam-
paign Advisory Committee. In
June 1995, he received Oakwood
College's annual Distinguished
Service Award. Rowe has also
received distinguished service
awards or presentations from the
Boy Scouts of America, Volun-
teers of America, and the
Huntsville Public Library.

Rowe is an elder at First Pres-
byterian Church where he is a
past moderator of the board of
deacons and past clerk of the
board of elders. He has frequently
been an adult Sunday School
teacher.

Rowe married Melissa Holliman
on August 25, 1979, They have
two children, Dag, Jr. (15) who is
an Eagle Scoul and interested in
guitar, and Anna (10), who is
interested in dance and drama.

Rowe's interests include farm-
ing, hunting, and fishing. m

THE ALABAMA LAWYER

MAY 1996/ 137




BAR BRIEFS

¢ Alabama attorney
Fred D. Gray has been
named one of the recipi-
ents of the American
Bar Association's First
Annual Spirit of Excel-
lence awards.

Gray, a senior part-
ner in the Tuskegee
and Montgomery firm
of Gray, Langford, Sapp, McGowen, Gray
& Nathanson, was honored during the
ABA Annual Meeting at a luncheon Febru-
ary 3 in the Baltimore Convention Center,

The award celebrates “the achievements

Gray

of lawyers of color and their contributions
to the legal profession.” It also recognizes
“their commitment to pave the way to
success for other lawvers of color and
commemaorates the rich diversity that
lawvers of color bring to the legal profes-
sion and to society.”

Judge Bernice Donald, chair of the ABA
Commission on Opportunities for
Minorities in the Profession, which pre-
sented the awards, said of the seven
minority attorneys receiving the
awards, “These recipients exemplify
what the award is all about—the high-
est achievement of excellence in the

United States Senator Howell Heflin
was honored in Mareh by Samford Uni-
versity's Cumberland School of Law
with its Lifetime Achieverment Award.

Heflin, who will retire in January
after three terms in the Senate,
received the honor during law Week
banguet activity. Cumberland Dean
Parham H. Williams presented the
award.

The award recognizes individuals in
the legal profession who have
improved the quality of life for others
over a sustained period.

“Cumberland is proud of its long asso-
ciation with Senator Heflin,” said
Williams, “He has been a frequent visitor
to the campus and has always made him-
self available to our students.”

Honors presented at Cumberland School of Law banquet

“His contributions to the legal pro-
fession, the state of Alabama and the
nation are many. We will miss his leg-
islative skills and his wonderful sense
of humor as he concludes his career as
Alabama's senior senator,” said
Williams,

Heflin was reelected to a third U.S.
Senate term in 1990, Prior to his first
election in 1978, he served eight years
as chief justice of the Alabama

supreme Court.
Also at the banquet, Cumberland

Alumni of the Year honors were pre-
sented to Sharon Lovelace Blackburn,
judge, U.S. District Court, Northern
District of Alabama, and Charles H.
O’Brien, retired chief justice, Ten-
nessee Supreme Court. i

{L to R): Sharon L. Blackburn, Howell Heflin, Charles H. O Brien, and Parham H, Williams
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legal profession and advocacy for diver-
sity for the profession. They exemplify
the spirit necessary to continually
achieve excellence despite the obstacles
that they faced.” It was said of Gray
that, “His passion for attacking segre-
gation has earned him an honored
place in American history.”

For over 40 vears, Fred Gray has been
in the forefront of the Civil Rights
movement—as Rosa Park's lawver when
she was arrested for violating the segre-
gated seating ordinance on a Mont-
gomery city bus and as Martin Luther
King, Jr.'s lawyer.

* Barry A. Currier,
associate dean of the
University of Florida
College of Law in
Gainesville, has been
named dean of Sam-
ford University's Cum-
berland School of Law,

Currier will succeed
Parham H. Williams,
who retires as Cumberland's Dean this
month but will continue to teach in the
law school.

Currier has served as associate dean at
Florida since 1990, with responsibility for
planning and execution of the college’s
academic program, facully recruitment
and development, and serving as liaison
with the legal profession and various
other committees,

A political science graduate of the
University of California at Los Angeles,
Currier earned his law degree at the
University of Southern California in
1971. He served as law clerk for the U.S.
Court of Appeals for the District of
Columbia Circuit during 1971-72.

* The Magic City Bar Association, Inc.
recently elected new officers. They are:
President: Raymond L. Johnson, Jr.

Vice-President: Eric Fancher
Treasurer: Tammy J. Montgomery
Recording Secretary: Vicky Bradley

Corresponding Secretary: Tamara
Harris Johnson

Parliamentarian: Abdul Khallon
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Board Members: Michael K.K. Choy
Carolyn Shields
Byron Perkins
Birmingham Bar Liaison: Robert Jones
Raymond L. Johnson, Jr., the newly-
elected president, is assistant LS. Attor-
ney for the Northern District of
Alabama. He also has been an adjunct
professor of law at Cumberland School
of Law since 1989, He is a 1976 gradu-
ate of Howard University Law Schoaol.

"l ® Assistant United
| States Attorney (AUSA)
James E. Phillips
was awarded the
Department of Jus-
tice Director's Award
for superior perfor-
mance as an ALUSA,
on March 8, 1996 in
Washington, D.C.
Phillips was recognized for his skills and
dedication in a long-term undercover
operation involving complex insurance
fraud investigations. These investigations
began in 1991 and, to date, have result-
ed in the prosecution of more than 73
individuals in the Northern and Middle
districts of Alabama.

Phillips

Assistant U.S. Attor-
ney Sharon Simmons
was presented the
Department of Justice
Py Mark Gallinghouse

8 Memorial Award for
| Excellence in Financial
Litigation. Simmons
was recognized for her
successes in debt col-
lection and the work she has done to
improve collection totals within the North-
ern District of Alabama,

The awards ceremony honored less
than two percent of the nearly 10,000
men and women who contribute their
time and talents to the mission of the
offices of the LS. Attorneys.

Both Phillips and Simmons are mem-
bers of the Alabama State Bar.

# The Tallapoosa County Bar Association
recently elected new officers. They are:

President: Braxton Blake Lowe,
Alexander City

Vice-President: Faye Edmondson,
Dadeville

Secretary: Tom F. Young, Jr., Alexan-
der City ®
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William N. Clark, commander of the 87th Division (Exercise} and a partner
in the Birmingham firm of Redden, Mills & Clark, was recently promoted to
the rank of major general in the United States Army Reserve.

General Clark has received awards recognizing his service to the legal pro-
fession, including the Alabama State Bar's Award of Merit, the Walter P.
Gewin Award for Outstanding Service in Continuing Legal Edueation, and
the Roderick Beddow, Sr. Award for distinguished service in the area of crim-
inal law. He is an elected Fellow of the American College of Trial Lawyers.

General Clark is a graduate of the U.S. Military Academy. He also holds a
law degiree from the University of Alabama School of Law. &

Mafor Gereral (Raf.) L. Drewe Redden, who comducted the promotion cevemany, end General
Clark’s wile, Faye, affix the two-star insignia of rank on MG Clark's uniform.

“Court surety service no ordinary
agent can match”’

CIVIL COURT BONDS BY PHONE...
BY TOMORROW

PROBATE ¢ INJUNCTION » SUPERSEDEAS + REPLEVIN
DISTRESS FOR RENT ¢+ GARNISHMENT ¢ ATTACHMENT
ALL OTHER FEDERAL & STATE COURT BONDS

1-800-274-2663
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ABOUT MEMBERS, AMONG FIRMS

Scott Donaldson announces the open-
ing of his office at Suite 520, The Finan-
cial Center, 550 Greenshoro Avenue, P.O.
Box 2344, Tuscaloosa, Alabama 35403,
Phone (205) 750-0098,

Anne R. Strickland announces the relo-
cation of her offices to 5330 Stadium Trace
Parkway, Suite 250, Birmingham, Alaba-
ma 35244. Phone (205) 733-1303.

G. Barker Stein, Jr. announces the open-
ing of his office at Delta Center, 23710 U.S,
Highway 98, Suite D-2, Montrose, Alabama
36559. The mailing address is P.O. Box
1186, 36559. Phone (334) 928-9597,

G. Sage Lyons announces his withdraw-
al from the firm of Lyons, Pipes & Cook.
His new location is 51 Tacon Street, P.O.
Box 7414, Mobile, Alabama 36670, Phone
(334) 470-0002,

Charles L. Miller, Jr. announces the
relocation of his office to 150 Government
Street, Suite 1000-A, Mobile, Alabama
36602. The mailing address is P.O, Box
2232, 36652, Phone (334) 433-5080,

K. David Sawyer announces the open-
ing of his office at 4790 Cascade Road, SE,
Grand Rapids, Michigan 49546, Phone
(616) 975-3193.

Richard H. Ramsey, IV announces the
relocation of his office to 313 N. Foster
Street, Suite 6, Dothan, Alabama 36302,
The mailing address is P.0O. Box 6595,
36303. Phone (334)792-2553.

Joseph Robert Kemp announces that
he is no longer with the firm of David P.
Shepard. His new address is 1601 Cogswell
Avenue, Pell City, Alabama 35125. Phone
(205) 338-1170.

Sterling L. DeRamus announces the
opening of his office at 2000 First Avenue,
North, Suite 708, Brown-Marx Tower,
Birmingham, Alabama 35203. Phone
{205) 322-8066,

Pamela J. Gooden announces the relo-
cation of her office to 1138 5. McDonough
Street, Montgomery, Alabama 36104, The
mailing address is P.0. Box 11208, 36111,
Phone (334) 834-5335,

Robert W. Gwin, Jr. announces the relo-
cation of his office to 2102-13 Cahaba Road,
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Birmingham, Alabama 35223. Phone
(205) 870-8655.

Lange Clark announces the opening of
his office at 505 N. 20th Street, Suite 1010,
Birmingham, Alabama 35203. Phone
(205) 322-1300,

Terry G. Hutcheson announces his
departure from the DeKalb County Dis-
trict Attorney’s Office. His new address
is P.O, Box 637, 108 Alabama Avenue,
South, Fort Payne, Alabama 35967. Phone
(205) 845-B884,

Thompson & Carson announces the
relocation of their offices to 521 Mont-
gomery Highway, Suite 300, Vestavia
Hills, Alabama 35216, Phone (205) 824-
0203,

Campbell & Campbell announces the
relocation of their offices to 718 Union
Bank Tower, 60 Commerce Street, Mont-
gomery, Alabama 36103, The mailing
address is P.O. Box 5018, 36101, Phone
(334) 262.0232.

Dianne J. Davis and Timothy B. Davis
announce the opening of Davis & Davis,
Offices are located at 5 Lee Street, Alexander
City, Alabama. The mailing address is P.O.
Box 1778, 35011, Phone (205) 329-8100.

Brown & Turner announces the open-
ing of new offices at 304 S. 5th Street,
Gadsden, Alabama 35901. Phone (205)
546-1714. Birmingham offices are located
at 211 22nd Street, North, 35203. Phone
(205) 320-1714.

James Melvin Burns, W. Gregory Biddle
and Alecia Hilliard-Smith of Mel Bumns &
Associates announce the relocation of
their office to Medical Forum, 950 22nd
Street, N., Suite 605, Birmingham, Alaba-
ma 35203. Phone (205) T31-7777.

Lisa Naas, formerly a corporate attor-
ney for Mid-South Credit Collections, Inc.,
announces that she is now working for
Westinghouse as the senior contract rep-
resentative for Westinghouse Remediation
Services. Her new address is 261 Eisen-
hower Lane, South, Lombard, Illinois
60148, Phone (708) 261-7900,

Angela G. Caine announces the relo-

cation of her office to The Benson Build-
ing, Suite 220, 1824 29th Avenue, South,
Birmingham, Alabama 35209, and that
Michael 1. Fish has joined as an associ-
ate. Phone (205) 871-6202,

Killion & Vollmer announces a change
of their mailing address to P.0O. Box 7807,
Mobile, Alabama 36670. The physical
address will remain 2513 Dauphin Streel.
Phone (334) 476-5900,

Pittman, Hooks, Marsh, Dulton &
Hollis announces that Jeffrey C. Rickard
has become a partner. Offices are located
at 1100 Park Place Tower, 2001 Park Place,
North, Birmingham, Alabama 35203.
Phone (205) 322-8880,

Janecky, Newell, Polts, Hare & Wells
announces that Susan Gunnells Smith
and Kevin F. Masterson have become
members, Offices are located in Mobile.
Phone (334) 432-8786,

Burr & Forman announces that Mark
M. Lawson, Nancy L. Carler and Harri
J. Haikala have become partners, and that
R. Michael Yarbro, Cary D. Tynes, Patrick
G. Nelson, Edward R. Christian, Harlan
F. Winn, I1I, C. Gregory Burgess, Jerry
J. Crook, 11, Wendy L. Love, Catherine
A. Loveless, Shannon G. Marty, and Anna
L. Spencer have become associated with
the firm. Offices are located in Birming-
ham, Atlanta and Mobile,

Lloyd, Schreiber & Gray announces
that Daniel S. Wolter, Stephen E. White-
head and Stuart Y. Johnson have become
members. Offices are located al Two
Perimeter Park, South, Suite 100, Birm-
ingham, Alabama 35243. Phone (205)
Q67-8822,

Timothy L. Dillard, Stevan K. Goozee
and Lawrence T. King of Dillard & Fer-
guson announce that with the investiture
of the Honorable R.A. Ferguson, Jr. to
the position of Circuit Court Judge of
the Tenth Judicial Circuit of the State of
Alabama, the name of the firm has been
changed, The new name will be Dillard,
Goozee & King. Offices are located at The
Massey Building, Suite 600, 290 21st
Street, North, Birmingham, Alabama
35203. Phone (205) 251-2823,

Confinued on page 142
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MICHIE'S

ALABAMA CODE

In print, on CD-ROM, or online

here’s more than one way to
Tdn legal research. Fortunately,

there's still one way to trust
your research. That's because you can
research Michie's’ Alabama Code.
the essential statutory publication
for lawyers, using the medium that
beest fits the needs of you and your
practice — book, CD-ROM, or
online service.

If you are most comfortable with
book research, you will find Michie’s
famous editorial quality built into
every page of Michie's” Alabama
Code, Michie's editors are not only
lawryers — they are specialists in
preparing meaningful annotations,
insightful notes, and the most

A —~<MICHIE

comprehensive index you've ever
seen. And because Michie updates
the code less than 85 days after
receiving acts from the legislature,
you are assured of the fastest code
service in Alabama

If you prefer computer-assisted
research, you will find this same
editonial expertise built into
Michie’s” Alabama Law on Disc’.
This easy-to-learn CD-ROM research
system, powered by the industry
standard FOLIO™ search engine,
puts a complete Alabama law
library literally at your fingertips
— including case law, court rules,
the entire Michie's” Alabama Code.
and more

You can also use Michie's”
Alabama Code on the LEXIS online
service, For the most current case
law, Michie’s exclusive Online
Connection” gives Michie's” Law on
Disc™ users immediate access 10 a
special LEXIS Update file for one
low, fixed subscription price.

In short, you can find statutory
autherity in the medium of your
choice, Just be certain you are
using the Alabama statutory
authority you can trust.

To pick the right option, call Michie's customer service representatives toll-free at 800-562-1215,
or visit our web site at http://wunemichie.com. Please use code MDD when ordering.

biehbe's Law on [Nec and Ondine Conmeciion are uademarks of The Mickie Compary. LIXIN givd NEXIS siv ropsioned Srademairks of Resd Ehevies ["r|||\|'-n|ﬂ I FEXLEDN lam
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About Members, Among Firms

Continued from page 140

Cabaniss, Johnston, Gardner, Dumas
& O'Neal announces that Richard E. Davis
has become a partner. Offices are located
at 700 Park Place Tower, Birmingham,
Alabama 35203. Phone (205) 716-5200.

David M. Dunlap announces the for-
mation of Dunlap & Russell. Offices are
located at 1300 Riverplace Boulevard, Suite
601, Jacksonville, Florida 32207. Phone
(S04} 346-4480,

Steptoe & Johnson announces that T.
Robert Rehm, Jr. has become associated
with the firm. Offices are located in Wash-
ington, D.C., Phoenix, Arizona and Moscow,
Russia.

Hand, Arendall, Bedsole, Greaves &
Johnston of Mobile and Tingle, Watson
& Bates of Birmingham announce that
they will merge the practices of the two
firms, and the new name of the firm is
Hand Arendall. Offices are located in
Mobile, Montgomery, Birmingham, and
Washington, D.C.

W.N. Watson, Terry Gillis and Sheri W.
Carver announce the formation of Watson,
Gillis & Carver, a successor Lo Watson &
Watson, Offices are located at 305 Grand
Avenue, South, Fort Payne, Alabarma 35967,
Phone (205) 845-0410,

Clifford L. Callis, Jr. announces that Bar-
bara Lee Barnelt has joined the firm. Offices
are located al Church Street Professional
Center, 101 Church Street, Rainbow City,
Alabama 35906. Phone (205) 442-6102.

Crownover, Coleman & Standridge
announces that W. Eason Mitchell has
become a partner. Offices are located at
2600 Tth Street, P.0. Box 2507,
Tuscaloosa, Alabama 35403, Phone (205)
349-1727.

Jack B. Hinton, Jr, and Philip S. Gidiere,
Jr. announce the formation of Gidiere &
Hinton, Also, Steven K. Herndon has
become associated with the firm. Offices
are located at 60 Commerce Street, Suite
904, Montgomery, Alabama 36104. Phone
(334) 834-9950.

Ted L. Mann and Gary J. Bone announce
the formation of Bone & Mann. Offices are
located at 756 Walnut Street, P.O. Box
8433, Gadsden, Alabama 35902. Phone
(205) 543-1244,

Taber & Folmar announces that A, Kelli
Wise and Michael Rountree have joined
the firm in the new Montgomery office,
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located at 200 Interstate Park, Suite 237,
Perry Hill Road, Montgomery, Alabama
36109, Phone (334) 270-8291,

Pierce, Carr, Alford, Ledyard & Latta
announces that Caroline Wells Hinds has
joined the firm. Offices are located at
1110 Montlimar Drive, Suite 900, Mobile,
Alabama 36609, Phone (334) 344-5151.

Dominick, Fletcher, Yeilding, Wood
& Lloyd announces that Judy Bateman
Shepura has become a member. Offices
are located at 2121 Highland Avenue, Birm-
ingham, Alabama 35205, Phone (205)
939-0033,

Mark G. Montiel announces that Kath-
leen A. Brown, formerly of Devereaux &
Associates, has become an associate. Offices
have been relocated to 5748 Carmichael
Parkway, Suite E, Montgomery, Alabama
36117. Phone (334) 277-7525.

Smith, Spires & Peddy announces that
Thomas Coleman, Jr. has become a mem-
ber. Offices are located at 650 Financial
Center, 505 N. 20th Street, Birmingham,
Alabama 35203. Phone (205) 251-5885,

Adams & Reese announces that William
E. Pritchard, ITl has become a partner.
Offices are located in New Orleans, Baton
Rouge, Mobile, Houston and Washington,
D.C.

Rives & Peterson announces that Roger
C. Foster, Eugenia Hofammann Mullins
and Rhonda Pitts Chambers have become
members. Offices are located at 1700
Financial Center, 505 N. 20th Street, Birm-
ingham, Alabama 35203. Phone (205)
328-B141.

Lange, Simpson, Robinson &
Somerville announces that Neil Richard
Clement, E. Berton Spence, William B,
Stewart, David J. Duke, and James C.
Pennington have become partners. Offices
are located in Montgomery, Birmingham
and Huntsville,

Welsh & Katz announces that Philip
Dale Segrest, Jr., formerly law clerk to
Judge Marion T. Bennett of the United
States Court of Appeals for the Federal
Circuit, has joined the firm. Offices are
located at 120 S. Riverside Plaza, 22nd
Floor, Chicago, lllinois 60606. Phone
(312) 655- 1500,

Donna Wesson Smalley and Lauren
Wilson-Carr announce the formation of
Smalley & Carr. Offices are located at 601
Greensboro Avenue, First Floor Alston
Building, Tuscaloosa, Alabama 35401,
Phone (205) T58-5576.

Schoel, Ogle, Benton & Centeno
announces that David 0. Upshaw has
become a member of the firm. Offices are
located at 600 Financial Center, 505 N.
20th Streel, Birmingham, Alabama 35203,
Phone (205) 521-7000.

_Mary Ann Stackhouse, formerly of Flovd,
Keener, Cusimano & Roberts, announces
she is now a deputy law director in the
Office of the Knox County Law Director,
Knoxville, Tennessee. Her new address is
400 Main Streel, Suite 612, City-County
Building, Knoxville, Tennessee 37902-
2405. Phone (423) 215-2327.

Feld, Hyde, Lyle & Wertheimer an-
nounces that J, Fred Kingren has joined
the firm. Offices are located at 2100 South-
Bridge Parkway, Suite 590, Birmingham,
Alabama 35209, Phone (205) 802-7575.

Gregory O, Griffin, Sr. announces his
departure from the Office of the Attorney
General and that he is the newly-appoint-
ed general counsel for the Alabama Board
of Pardons and Paroles. His new mailing
address is 500 Monroe Street, Lurleen B.
Wallace Building, Montgomery, Alabama
36130, Phone (334) 242-8710.

Bennett L. Bearden announces he has
left Parsons & Sutton and is now with the
Office of the District Attorney in Tusca-
loosa, Alabama. His new address is Office
of the District Altorney, Sixth Judicial
Circuit of Alabama, 410 County Court-
house, Tuscaloosa, Alabama 35401-1894.
Phone (205) 349-1252,

Frances Parker Tankersley has accept-
ed the position of compliance officer with
SouthTrust Bank of Alabama. Her mailing
address is P.0. Box 2554, Birmingham,
Alabama 35209, Phone (205) 254-5543.

Ford & Associates announces that
Bradley W. Cornett has become associ-
ated with the firm. The address is 645
Walnut Streetl, Suite 5, P.O. Box 388,
Gadsden, Alabama 35902, Phone (205)
546-5432,

Berkowitz, Lefkovits, Isom & Kushn-
er announces that Andrew J. Potts, Wal-
ton E. Williams, 111 and Nancy C. Hughes
have become members of the firm and
that N. Andrew Rotenstreich has become
an associate. The address is 1600 South-
Trust Tower, 420 N. 20th Street, Birm-
ingham, Alabama 35203-3204. Phone
(205) 328-0480,

Richard Breibart and David N, Licht-
enstein announce the formation of

Continued on page 144
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About Members, Among Firms

Continued from page 142

Breibart & Lichtenstein. Offices are locat-
ed at 651 Beacon Parkway, West, Suite
115, Birmingham, Alabama 35209, Phone
(205) 945-2202.

Lightfoot, Franklin & White announces
that William H. King, 111 and William S.
Cox, IIT have become members of the
firm. Offices are located at 300 Financial
Center, 505 20th Street, North, Birming-
ham, Alabama 35203, Phone (205) 581-
0700,

Taylor & Smith announces that Aimee
B. Bogard has become associated with the
firm. Offices are located at 300 N. 21st
Street, 600 Title Building, Birmingham,
Alabama 35203. Phone (205} 252-3000.

Byrd & Spencer announces that Gre-
gory B. McCain has become a partner and
the new name is Byrd, Spencer & McCain.
Offices are located at 211 W. Main Street,
Suite 1, Dothan, Alabama. The mailing
address is P.O. Box 536, Dothan 36302,
Phone (334) 794-0759,

Bradford & Donahue announces that
J. Paul Sizemore and John Cox Webb, V
have become associated with the firm.
Offices are located at 2100-A SouthBridge
Parkway, Suite 585, Birmingham, Alaba-
ma 35209, Phone (205) 871-7733.

Hollingsworth & Associates announces
that Jill T. Karle and Dennis R. Weaver
have become associated with the firm.
Offices are located at 15 S. 20th Street,
Suite 1100, Birmingham, Alabama 35233,
Phone (205) 323-2226.

John G. Scherf, IV, Rick E. Griffin
and Brent W, David announce the for-
mation of Scherf, Griffin & Davis. Offices
are located at 2122 First Avenue, North,
Birmingham, Alabama 35203, Phone (205)
324-9991,

Lanier, Ford, Shaver & Payne announces
that Jeffrey T. Kelly and Paul A. Pate
have become members and Gregory M.
Taube, Rachel Self Howard and Melissa
J. Long have become associates. Offices
are located at 200 West Court Square,
Suite 5000, Huntsville, Alabama 35801.
Phone (205) 535-1100,

Pate, Lewis, Lloyd & Fuston announces
that Julia Truesdell Cochrun has become
a partner and William R. Lewis is now of
counsel, The new name is Pate, Lewis,
Lloyd, Fuston & Cochrun, Offices are
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located at 400 Title Building, 300 21st
Street, North, Birmingham, Alabama
35203. Phone (205) 323-3900.

Armbrecht, Jackson, DeMouy, Crowe,
Holmes & Reeves announces that Clif-
ford C. Brady and Richard W. Franklin
have become members. Offices are locat-
ed at 1300 AmSouth Center, P.O. Box
200, Mobile, Alabama 36601. Phone
{334) 405-1311.

Johnstone, Adams, Bailey, Gordon &
Harris announces that Robert S. Frost
has become a member, Offices are locat-
ed at 104 St. Francis Street, Royal 5t.
Francis Building, Mobile, Alabama 36602,

Edward B. Parker, Il and H. Dean
Mooty, Jr. announce the formation of
Parker & Mooty, and the association of
R. Sean McEvoy and Paul P. Telehany.
Offices are located at 235 S. Court Street,
Montgomery, Alabama 36014. The mail-
ing address is P.0O. Box 4992, 36103-
4992, Phone (334) 264-0400,

Andrew P. Campbell and Jonathan H.
Waller announce the formation of
Campbell & Waller and that David M.
Loper and Charles M. Elmer have
joined the firm as associates. Offices are
located at Suite 330, 2000-A South-
Bridge Parkway, Birmingham, Alabama
35200-1303,

Rogers, Young & Wollstein announces
that Patrick P. Hughes has become a part-
ner. The firm's new name will be Rogers,
Young, Wollsiein & Hughes. Offices will
remain at Suite 1100, Williamson Com-
merce Center, 801-30 Noble Street,
Anniston, Alabama 36201. Phone (205)
235-2240.

Bruce Maddox announces that Mary-
anne Melko has joined the firm as an
associate, Offices are relocated to 529 5,
Perry Street, Suite 12-A, Montgomery,
Alabama 36104, Phone (334) 264-7200.

Douglas J. Fees announces that Valerie

L. Acoff, Kimberlyn P. Malone and Ollie
W. Coggin, 111 have joined the firm.
Offices are located at 401-403 Madison
Street, Huntsville, Alabarma 35801. Phone
{205) 536-1199,

Enslen & Johnston announces that
Patrick D. Pinkston has become a mem-
ber of the firm. The new name is Enslen,
Johnston & Pinkston, Offices are locat-
ed at 499 S. Main Street, Wetumpka,
Alabarna 36092, Phone (334) 567-2545.

Woodall & Maddox announces that
Thomas A. Woodall has been appointed
a circuit court judge for the 10th Judi-
cial Circuit, and the firm name is now
Maddox, Austill & Parmer. Offices are
located at 3821 Lorna Road, Suite 101,
Birmingham, Alabama 35244. Phone
(205} T33-9455.

Montedonico, Hamilton & Altman an-
nounces that John Daniel Reaves has
become an associate. Offices are located
at 5301 Wisconsin Avenue, N\W., Suite
400, Washington, D.C. Phone (202)
364-1434.

Lyons, Pipes & Cook announces that
Caroline C. McCarthy, Kenneth A.
Nixon, Daniel S, Cushing, Allen E.
Graham, and Michael C. Niemeyer have
become members, and Mary Lauren
Lemmon, J. Murphy McMillian, IIT and
S. Wesley Pipes, V have become associ-
ates. Offices are located at 2 N. Roval
Street, Mobile, Alabama 36602. Phone
(334) 432-4481,

G. Williams Davenporl, an adminis-
trative law judge for the U.S. Govern-
ment and formerly a senior trial
attorney for the Equal Employment
Opportunity Commission in Birming-
ham, announces that his new address is
U.S. Social Security Administration,
Office of Hearings & Appeals, 460 Mall
Boulevard, Savannah, Georgia 31406.
Phone (912) 652-4302. |

LETTER TO THE EDITOR

Please allow this letter to serve as an
apology to the members of the Alabama
Bar for my actions which may have reflect-
ed upon the Bar for my failure to file
income Lax.

The lessons which | learned from my
experience have come at an extremely
high price. | did not fully realize the signif-

icance of my actions.

It is imperative that others who do not
file a return be aware of the consequences.
1 do not wish others to undergo the same
experience which [ have undergone.

Johnny M. Lane, Saraland, Alabama
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- BUILDING ALABAMA’S
| COURTHOUSES

The following continues a history of
Alabama's county courthouses—their
origins and some of the people who con-
tributed to their growth. The Alabama
Lawyer plans fo run one counly’s story
in each issue of the magazine. If you
have any photographs of early or pre-
send courthouses, please forward them
to: Samuel A. Rumore, Jr., Miglionico &
Rumore, 1230 Brown Marx Tower,
Birmingham, Mlabama 35203,

ullock County was the 55th

BULLOCK COUNTY
county established in Alaba-
ma. Like 15 other Alabama

B counties, its existence began

after the Civil War. Yet, its significant
history began much earlier.

The area that is present-day Bullock
County is located in the extreme south-
ern section of the former Creek Indian
lands. After the Treaty of Fort Jackson
in 1814, the Indians ceded the western
portion of the future county to the Unit-
ed States. This territory became part of
Montgomery County, established in
1816, and Pike County, established in
1821, In a second treaty, the Treaty of
Cusseta of 1832, the Indians gave up the
eastern portion of the future Bullock
County. This portion was divided
between Barbour County and Macon
County which were both created on
December 18, 1832,

Though Indians lived in the Bullock
County area, this territory was not
thickly settled. There were no major
Indian settlements or villages. The most
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BULLOCK COUNTY COURTHOUSE
By SAMUEL A. RUMORE, JR.

First Baptist Church of Union Springs” basement cudiforium served as the

First Bullock Courtty Court,

land of the Black
Belt region, South
of the ridge is the
sandy soil of the
Wiregrass region.
Within the county,
the ridge marks the
watershed boundary
of four river basins,
Streams flowing off
the ridge enter the
Coosa-Tallaponsa,
Chattahoochee,
Conecuh, or Pea
Rivers.

The source of
water on the ridge
gave the county's
largest town its
name. When set-
tlers began moving
into the area shortly
after the Treaty of
1832, they original-
lv named the princi-
pal settlement Spring
Camp because of
the underground
springs that provid-
_ ed them water, In

significant Indian activity to take place
within the confines of present-day Bul-
lock County was a battle fought near
Midway in January 1837. This engage-
ment preceded the Indian removal to
the West and marked the last battle
white men fought with Indians on
Alabama soil.

Present-day Bullock County is roughly
divided into two parts by the Chun-
nenuggee Ridge. “Chunnenuggee” is a
Creek Indian word meaning “long
ridge.” North of the ridge is the prairie

1835 the residents
discovered that springs on the north side
of the settlement were actually united
with springs on the south side, forming
one underground spring. Thus the com-
munity on Chunnenuggee Ridge
acquired the name Union Springs. The
town, located at that time in Macon
County, was incorporated in 1844,

The Union Springs area became not
only a center for agriculture but also for
education and refinement. The new set-
tlers came from the Carolinas, Virginia,
and Georgia. They brought with them
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the ideals of a cultured society. Two of
their first projects were to build a
female college and a school for boys on
Chunnenuggee Ridge. The citizens took
pride in these institutions.

Perhaps the most significant example
of their cultural activity took place on

Aulloek Coumity Courthouse

throughout the region for many years.
The fair and a portion of the garden
have been revived today.

By 1858 Union Springs was still a
small place, numbering less than 100
residents. It had two stores and one
church. In that year, the Mobile and

March 6, 1847. On that day a group of
men and women met to establish the
Chunnenuggee Horticultural Society.
On March 31, 1847, the group passed a
resolution to establish a “public gar-
den”. A five-acre plot at Peachburg
became Alabama's first public garden,
and the Chunnenuggee Society became
one of the first horticultural societies in
the South.

Each year the organization held the
Chunnenuggee May Fair, Activities
included exhibitions on gardening, the
awarding of prizes, and concerts. People
came from all over, drawn by such
attractions as the garden's “Lover's
Knot" maze. On the grounds were a
garden house and an exhibition house
which contained a large salon, a dining
roorm, a hall, and an open pavilion. This
event, held in a rural Alabama locale,
was quite popular with citizens
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Girard Railroad was completed through
the town, Its future significance became
more certain with the arrival of the rail-
road. Later, a second line, the Mont-
gomery and Eufaula Railroad, would
pass through Union Springs, making it
a rail center with freight and passengers
moving in four directions.

After the War Between the States, the
economic and social conditions in the
arga were at a low ebb, Road conditions
were deplorable. During the rainy sea-
san, roads were so bad that the resi-
dents of the area were cut off from their
respective county seats of Tuskegee,
Montgomery, Troy, or Clayton. Poor
roads were the single most significant
factor that led to the creation of a new
county carved from portions of Macon,
Montgomery, Pike, and Barbour coun-
ties. The new county was established on
December 5, 1866, It was given the

name Bullock to memorialize Edward
C. Bullock.

Edward C. Bullock was born in
Charleston, South Carolina, on Decem-
ber 7, 1822. His father was a merchant
who had come to South Carolina from
Rhode lsland. Bullock graduated from
Harvard in 1842 and moved to Eufaula,
Alabama the next vear. He spent two
vears teaching and reading law. In 1345
he was admitted to the Alabama Bar.

He initially entered a partnership
with John A, Calhoun, nephew of South
Carolina Senator and Vice-President
John C. Calhoun, and then practiced
with the Eufaula firm of Pugh, Bullock,
and Buford. James Lawrence Pugh
would later serve as a United States
Congressman and Senator from Alaba-
mil.

Young Edward Bullock also engaged
in politics. He was elected to the state
Senate in 1857 and served until 1861.
He delivered a formal address of wel-
come to Jefferson Davis when Davis
arrived in Montgomery for his inaugu-
ration as President of the Confederacy.
When war broke out, Bullock resigned
his seat in the Senate and enlisted in
the Eufaula Rifles as a private. When
the 18th Alabama Regiment was orga-
nized, he was appointed its colonel.
While stationed in Mobile he contracted
typhoid fever and died at Montgomery
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Histaric marker af Bullock County Courthouse

on December 23, 1861, at the age of 39,

Bullock's life and service to Alabama
were cut short. His former partner,
Senator James L. Pugh, said of him:
“He was the best organized man | ever
knew. His temper and taste were per-
fect. His whole nature was genial,
refined, and gentle. His mind was
remarkable for its activity and brillian-
cy. His personal integrity and devotion
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to principle, duty, and truth were very
striking. He was a fine lawyer and an
able advocate; and his high personal
character, honorable nature, and irre-
sistible wit and elegance made him a
lawyer and statesman of as high
promise as any man who ever lived in
Alabama.” The Alabama Legislature of
1866 agreed with that assessment and
named the new county established in
southeast Alabama for Colonel Bullock.

The Act creating Bullock County
named James T. Norman, Joel T. Craw-
ford, and Malachi Ivey as commission-
ers to hold an election for the selection
of county officers and a county seat
location. The election took place in
1867 and Union Springs became the
county seat. Union Springs is centrally
located in Bullock County; in addition,
its position on the railroad line signifi-
cantly enhanced its campaign to
become the county seat.

The next task for the new county was
to find a place to conduct public busi-
ness. The First Baptist Church of Union
Springs was chosen. It had been estab-
lished in 1849. Its original frame build-
ing dated from 1850. And its present
brick structure was originally con-
structed in 1860. The Committee on
Renting Church Property reported to
the membership on April 6, 1867, that
it had rented the church’s basement
auditorium to the county for use as a
courtroom. Certain repairs and alter-
ations had to be made, and the county
agreed to pay for all improvements pro-
vided that their cost would serve as
rent. On these conditions, the county
and the church entered into a rental
contract through the year 1868. One
local historian humorously claimed
that the county government headquar-
ters, though located underground, had
the advantage of being in a temple, and
the probate judge had the church over
him, whether or not it was behind him.

In November 1867, Thomas Pullum
and his wife deeded to the Bullock
County Commission a lot for a court-
house and jail. M.M. Tye of Union
Springs was selected as architect and
builder. The county initially appropriat-
ed $31,000 for the courthouse con-
struction; however, the project did not
gel underway for several years, Finally,
in August 1871, the cornerstone of
the courthouse was laid with the appro-
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priate pomp, ceremony, and Masonic
ritual.

Coins, newspapers and other artifacts
were placed in the cornerstone. Mem-
bers of the Bullock County Bar wrote
messages on their business cards for
inclusion. Two examples follow.

Safe v vawll room of the Bulfock County Coure-
howuse

On the card of H.C. Tompkins: “To the
future generations, greeting. You may
have advanced far bevond us in litera-
ture, in science, and in art, but you can
never excel us in courage on the battle-
field, and in patience under suffering.”

On the card of Colonel R.H. Powell:
“To future generations, greeting. For
my sentiments see the card of my
brother, Henry C. Tompkins.”

After the ceremonies, the gathered
citizens processed o the Masonic Lodge
where the best in genial hospitality was
dispensed, according to the accounts of
the day.

The courthouse was ready for occu-
pancy in September 1872, A newspaper
of that time described the edifice as fol-
lows: “Symmetrical in design, the build-
ing is a two-story red brick structure
with an end gable roof. The main fea-
ture is the three-story Second Empire
style towers flanking the front entrance.
The towers topped with classical
mansard roofs form a recessed portico
area on both the first and second floor.
The offices open from a central hall
with the courtroom located in the rear
of the second floor,”

The Second Empire style was popu-
larized by French architects during the
reign of Napoleon 11, 1852 to 1870, and
was much utilized in America until the
1880s. The Executive Office Building in
Washington D.C. is an example of this
style. In Alabama, the Coosa County
Courthouse was originally designed in
the Second Empire style, but later
changes have altered some of its fea-
tures.

Another comparision between the
Bullock County Courthouse and the
Coosa County Courthouse is that nei-
ther has a court square. Most pre-1900
courthouses were either built in the
middle of a traditional court square or
they face an open area or court square.
These two courthouses were built flush
against the sidewalk in their respective
towns, detracting somewhat from the
concept that a courthouse should be
the center of attention in 4 community.

Nevertheless, the Bullock County
Courthouse is a well-preserved example
of a post-bellum courthouse. Due to
inflation, the final cost of the building
was approximately $60,000. This struc-
ture is an architectural treasure for a
small, rural Alabama county. It was a
symbol of community pride when con-
structed and remains one today.

It should be noted that the first pub-
lic building in the new Bullock County
was the county jail completed in 1868.
This building served the county for
almost 30 years until the second county
jail was built in 1897, This structure 1s
architecturally significant in its own
right.
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The 1897 jail is located behind the
courthouse and was built by the Pauley
Jail Company of Montgomery. It cost
$7,250. This three-story jail is unique
because of its castle-like appearance. It
was constructed in the Victorian Gothic
style. The dark, red brick struc-
ture has small, square-shaped
brick turrets on each of the four
corners topped with spiked metal
caps. The gallows and trap door
for hangings remain on the third
floor. This building deteriorated
over the yvears and was replaced
by the third county jail which
was completed in 1984, The old
jail building is leased by the Bul-
lock County Historical Society,
which may one day establish a
local museum there.

The exterior of the Bullock
County Courthouse has changed
little since it was constructed,
However, there have been reno-
vations and repairs made to the
building over the years. In 1954,

among other factors, this project never
materialized.

On October 8, 1976, the Bullock
County Courthouse Historic District
was entered on the National Register of
Historic Places. The courthouse togeth-

M Bullock county jail = built in 1897

from the Alabama Historical Commis-
sion for a Main Street Revitalization
Project. The result was publication of a
Guide for Downtown Union Springs,
Alabama. This book gave specific pro-
posals to each property owner on
restoring and preserving the his-
toric properties.

This project also focused atten-
tion on the maintenance of the
courthouse, In the early 19805
waler-damaged plaster in the
courtroom was replaced after
roofs and leaking gutlers were
repaired. The two third-floor
rooms in the towers were also
cleaned and made available for
storage after the roofs were
repaired.

Bullock County Commission
Administrator Sylvia Dismukes
related two interesting incidents
concerning a nasty problem in
the courthouse. For vears the
building was infested with bats
and pigeons, Their droppings cre-

-

the County Commission autho-
rized $100,000 to remodel the
courthouse. The contract was
awarded to Henderson, Black,
and Green of Troy. The electrical
sub-contract went to Floyd
Plumbing and Electrical Compa-
ny of Union Springs. The archi-
tect was Carl Cooper of
Montgomery,

This project included the con-
struction of side wings on both
sides of the building that blend-
ed with the architectural design
of the structure. These additions
are one-story in height and were
built to house the tax collector
and tax assessor offices.

JSoril [1897) fodlowsng extermal rerovalion

Other improvements included
new wiring, a new heating plant,
a safety vault for storage of
county records, and sand blasting of the
exterior. As an aside, the vault room
was built around a large iron safe. This
safe cannot be removed without tearing
oul a wall of the vault.

In 1972, a proposal was made to build
a new courthouse and jail complex and
to convert the old courthouse into an
office building. The architectural firm
of Sherlock, Smith, and Adams of Mont-
gomery submitted plans for the project.
However, due to high cost estimates,
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er with 46 other buildings located along
Prairie Street in Union Springs were
recognized for their historical signifi-
cance and because, together, they
retained the appearance of a late 19th
Century county seat town. This designa-
tion heightened interest in preserving
the historic character of the district,
Another significant event took place
in the 1980s when the Bullock County
Planning Commission obtained a
matching survey and planning grant

ated a foul odor: At one point the
county purchased a BB gun to
eliminate the pest problem. This
purchase was questioned by the
State Examiner of Public
Accounts as a personal expense,
but was approved when the exam-
iner learned the use for the pur-
chase.

Later, it was discovered that the
bats in the courthouse were of an
endangered species. They could
not be killed. Therefore, accord-
ing to Mrs. Dismukes, the county
used ultrasonic devices to repel
the creatures. Ultimately the
remaining bats had to be removed
by hand and set free in another
location. The clean-up in the
courthouse of the bat and bird
refuse that had accumulated over
the vears was a monumental undertak-
ing.

In 1984, the historic marker in [ront
of the courthouse was officially
unveiled. One of the key supporters of
the courthouse preservation effort was
District Judge Dwight Hixon. He
summed up the sentiments of the citi-
zenry on that occasion when he made
the following remarks: “Preservation of
our courthouse is an ongoing responsi-
bility which the County recognizes
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must be continued without undue
expense for the present, and without
creating an expensive burden of restora-
tion or replacement for our future gen-
erations,”

Unfortunately, Judge Hixon did not
live to see the complete remodeling of
the courthouse. The county awarded a
contract to Goodwyn, Mills, and
Cawood, Inc., architects from Mont-
gomery, to design interior renovation
plans and to make the courthouse hand-
icapped accessible with the addition of
an elevator. The building contract was
awarded to Construction Consultants,
also of Montgomery. The cost of the
project was £1.2 million. Funding came
from a one million dollar bond issue
where repayment was secured by sales
tax monies pledged until November
2010, Also, the county applied $200,000
to the project from a Community Devel-
opment Block Grant awarded by the
State of Alabama.

While the courthouse renovation took
place, all county offices moved to the old
Cowikee Mills building on Abercrombie
Street. The county had purchased this
property many vears before. This struc-
ture served as the Bullock County Annex
Building for approximately 13 months
until the project was completed.

The ribbon-cutting ceremony for the
newly remodeled courthouse took place
on Sunday, May 17, 1992, at 2 o'clock
p.m. A crowd estimated at 500 persons
heard the comments of John Will
Waters, then chairman of the County
Commission and later probate judge of
Bullock County. The honor of cutting
the ribbon at the ceremony was given to
Mrs. Darlene Hixon, widow of Judge
Hixon, who had cared so much about
the traditions of the courthouse and
worked to save it.

Samuel A.
Rumore, Jr.
Samunl A Rumors, Jr, is
i groduate of fhe
Unlvamdly ol Natra
Darme and tha
Uniivairaity of Alabama
School of Law, He
parved a8 lounding
chasrporson of tha
Alsbarma Siate Bar's
Family Lsw Sexction and
I i prachce n
Birmingham with tha firm of Miglionico & Fumors
Aumorg agrves as the bar comminaionas o the 101h
Cirguilt, plnce number four
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The newly renovated courthouse inte-
rior represents a remarkable transfor-
mation from the previous interior. The
courthouse is thoroughly modern; how-
ever, in recognition of the past, enlarged
historic photos of Union Springs and
Bullock County grace the walls. All

HISTORICAL
UNION SPRINGS. AL.

“PRESERVATION OF THE PAST
FLANNING FOR THE FUTURE™

Marker in downfoun Union Springs

offices pertaining to the courts and the
courtroom are located on the second
floor. The probate judge, sheriff, rev-
enue commissioner, and board of regis-
trars are located on the main floor. The
counly commission courtroom, proba-
tion offices, Soil Conservalion Service,
and the Historical Society office are all
located in the basement.

When Hurricane Opal passed through
the county on October 4, 1995, rain and
winds estimated at 100 miles per hour
pelted the courthouse, causing some
obvious water damage. Further, appar-
ently due to the porous nature of the
hand-made bricks, there was additional
undetected damage to the structure
which made itsell known several weeks
later. Around 10:30 p.m. on November
27, 1995, a large section of bricks from
the south tower fell to the ground.
Luckily no one was injured due to the
late hour, Still, walls had to be boarded
up and the structure secured. Repair
work began on January 29, 1996, which

included repairs to the leaky roof and
the replacement of matching bricks to
restore the structure’s historic appear-
ance, Cost of the repairs was 550,000,
with the county only paying the $2,500
insurance deductible.

The 1871 Bullock County Courthouse
still stands today in Union Springs. It
can serve as an excellent example of suc-
cessful historic preservation for other
communities. However, to be success-
ful, as evidenced by the Hurricane Opal
repairs, the process of preservation must
constantly continue,

The author expresses thanks to Union
Springs attorney Lynn W, Jinks, III;
Sylvia Dismukes, administrator of the
Bullock County Commission; and Annie
Mae Turner, formerly of the Bullock
County Development Authority, for
their help with information used in this
article. [ ]

Sources: Collections And Recollec-
tions of Bullock County History, Bul-
lock County Historical Society, 1977;
Bullock County Courthouse, The Coun-
ty Capitol, Annie Mae Turner (draft
manuscript); History of the First Baptist
Church of Union Springs. Alabama, E.
5. Pugh, 1949,
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Dedication of Seybourn H. Lynne
Federal Courthouse

H. Lynne, the nation’s longest serv-

ing federal judge, was honored
recently when the Federal Building in
Decatur, Alabama was dedicated in his
name. 1S, Banlruptoy Judge Jack Caddell,
.S, Senator Howell Heflin, U.S. Senator
Richard Shelby, and Warren B. Lightfoot,
president-elect of
the Alabama State
Bar, presented
remarks honoring
Judge Lynine at the
ceremony. Also
attending was Chief
Judge Gerald Tjoflat
of the 11th Circuit
Court of Appeals.
U.S. Representative
Bud Cramer was
unable to atten
due to scheduling conflicts. Opening
remarks were presented by Chief U.S, Dis-
trict Judge Sam C. Pointer, Jr.

Judge Lynne began his judicial career in
1934 as a Morgan County Circuit Court
judge. In 1941, he took over the duties of
judge of the 8th Judicial Circuit. The next
vear, he resigned to volunteer for military
duty during World War I1. In 1846, he was
appointed to the U.S. District Court for
the Northern District of Alahama by Presi-
dent Truman, In 1953, he became its chief
judge and in 1973, a senior judge.

Following are portions of the remarks
presented honoring Judge Lynne;

John A. Caddell,
special master of the ceremony

“Being appointed as special master for
this ceremony is one of the greatest privi-
leges and pleasures that 1 have had. It was
my honor ko serve as special master for the
investiture ceremony when Judge Lynne
was invested with the office of United States
District Judge on January 9, 1946. Judge
Lynne is my closest lifelong friend and has
been my mentor and guide ever since he
took me under his wing when | was a fresh-

UnitedSiates District Judge Seybourn

N
Judge Seybourn Lynne, John A.
d quc."ee’f f_md Judge fack Caddell

Decatur, Alabama, February 4, 1996

man in college, He has continuously sup-
ported me and guided me since that time."

.5, Senator Howell T. Heflin

“Judge Lynne| has served more than 60
active years as a trial judge. [ am convinced
he is the holder of a world record that will
never be surpassed.

Judge Lynne has also
been a community leader
of note, serving in church,
civic, school and profes-
sional organizations. He
has served hoth the Crip-
pled Children's Clinic of
Birmingham and the Eye
Foundation Hospital of
Birmingham as a trustee.
In 1967, he served a term
as president of the Universi-
ty of Alabama’s Alumni
Association.

“By naming Lhese buildings for distin-
guished citizens like Judge Lynne, we desig-
nate them as landmark symbols of freedom
and hope for those seeking fairness and jus-
tice who pass through their doors—idoors
usually located underneath the words
‘Equal Justice under the Law.'

“Judge Lynne will go down as one of the
great jurists of our time, and this building—
a temple of justice—will be a
reminder of that greatness. He is
entirely deserving of the honor that
we are bestowing upon him today, and
this building will be a long-lasting tes-
tament to his life and work.”

U.S. Senator Richard C. Shelby
“ludge Lynne embodies the guali-
ties we look for in any jurist, and |
am proud to be here today to share in
the recognition of his 50 years of ser-
vice. In dedicating this courthouse, we can
hope that those who will work here will
share the same commitment to the ideals
of service, justice and knowledge that
Judge Seybourn Lynne has pursued
throughout his distinguished career.”

Judge Sfames Hancock
arnd Judge Lynne

LS. Representative Bud Cramer

“With the courtly manners of a true
Southern gentleman, you have shown that
a judge can be in complete control of a
courtroom by the sheer force of his integri-
ty and his intellect.

“The length of your service as the senior
federal judge in the United States of America
i5 uniquely and profoundly impressive. But
even more impressive is the extraordinary
quality of your service as a judge. May this
building stand as a lasting tribute to a truly
great jurist and atruly great human being.”

ASB President-elect
Warren B. Lightfoot

“...one word that describes our regard
for you is ‘revered.’ [ speak for thousands of
fellow lawyers when | say we revere you,
and we think it singularly fitting that this
building be named for you, to remind us
and the generations who come after us of
what vou have meant to our justice system.

“It 15 because of what Judge Lynne
stands for:five attributes, really—probity,
compassion, good judgment, intellect and
decisiveness.

“You have been an inspiration to gener-
ations of lawvers; vou have made us better
advocates; vou have made us better per-
sons; you have set high standards for all of
us; and vou have
established a legacy
that will remain un-
diminished. This
courthouse  will
serve as a great and
constant reminder
of what we all know
to be true: we shall
not look upon your
like again.” [ |

Screened behind this article is the
Segybourn H. Lynne Federal Court-
house (center) and the home where
Judge Lynne was born and raised
fopposite upper right-hand corner of
courthouse property).
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OPINIONS OF THE GENERAL COUNSEL

By J. Anthony McLain, general counsel

UESTION:

“1 have been employed to represent the wife of
a physician in a county approximately one hun-
dred miles from Montgomery, Alabama. The par-
' ties entered into an antenuplial agreement which
is subject to legal attack as to the validity of the agreement in
that there was no financial disclosure and the wife did not have
independent counsel. The agreement references that there did
occur a financial disclosure and in fact names a lawyer who pro-
vided independent counsel Lo the wife at the time of her sign-
ing. Under the terms of the agreement the wife would be entitled
to only $2,000 per month for 24 months. She estimates the mar-
ital estate to be worth between $3 million and $4 million. If she
is bound by the agreement she will not receive any division of
the estate. She also alleges physical abuse and | have advised
her concerning her rights for a separate tort claim with jury
trial or for the matter to be decided by the divorce court. She
has advised me that reconciliation is a remote possibility and
only then under certain circumstances and parameters.

“It appeared to me under the facts of this case as pertains to
the contract of the antenuptial agreement and the damages
claims that a fee utilizing a percentage contingency as a guide-
line with an offset for any fees actually paid on hourly charges
would be appropriate. I am enclosing herewith my fee agreement
for your review and presentation to any commissioners. Please
advise if this contract would be approved as an exception to the
prohibition against charging contingent fees in domestic rela-
tions matters, | have drafted the agreement taking into consider-
ation recent opinions and discussions concerning these issues.”

NSWER:

A lawyer may not enter into an arrangement
for, charge or collect a fee in a domestic relations
matter, the payment or amount of which is con-
tingent upon the securing of a divorce or upon

the amount of alimony or support, or property settlement in
lieu thereof,

ISCUSSION:
Preamble

The Disciplinary Commission of the Alabama
State Bar, in formal opinion RO-88-103, conclud-
ed that a lawyer could represent a spouse on a
contingent fee basis in an action for breach of an antenuptial
contract, said action seeking money damages. The Commis-
sion, deciding the matter pursuant to DR 5-103(A) and EC 2-
20 of the former Code of Professional Responsibility, acknowleged
the pending adoption of Rule 1.5(d), Alabama Rules of Profes-
sional Conduct, and its direct prohibition of contingent fees in
domestic relations matters, The Commision noted a prior opin-
ion (RO-83-22) which had listed the only approval of a contin-
gent fee contract in a domestic relations matter, that being
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collection of child support or alimony arrearage in a complet-
ed divorce.

REASONING:

Rule 1.5(d) (1) prohibits a lawyer from entering into an
arrangement for, charging, or collecting any fee in a domestic
relations matter, the payment or amount of which is contingent
upon the securing of a divorce or upon the amount of which
is contingent upon the securing of a divorce or upon the amount
of alimony or support, or property settlement in lieu thereof.
Under the former Code of Professional Responsibility, DR 2-
107(A) prohibited “a contingent fee for representing a defendant
in a criminal case.” EC 2-20 provided thal, “Contingent fee
arrangements in domestic relation cases are rarely justified.”
According to the Annotated Maodel Rules of Professional Con-
duct, Second Edition, Rule 1.5(d) reflects the public policy con-
cern that an attorney-client fee arrangement should not
discourage reconciliation between the parties. The Annotated
Model Rules also point out that the counterpart provision in the
predecessor Model Code discouraged but did not flatly prohibit
such agreements. Several illustrative cases are set forth in the
Annotated Model Rules:

A contingent fee agreement that gave a lawyer a per-
centage of property received on behalf of a client in excess
of that negotiated in a settlement at the time of separation
was improper—Coons v. Kary, 263 Cal. App.2d 650, 69
Cal. Rptr. 712 (1968).

Lawvyer forfeils rights to collect any fee, including
quantum meruit, by representing client under contract
that included contingency fee and action for modification
of divorce judgment and property settlement—Licciardi
v. Collins, 180 111. Ap. 3rd 1051, 536 N.E. 2nd 840, 129
111. Dec. 790 (1989),

Arrangement whereby lawyer would receive contingent
fee of $60,000 from settlement proceeds improper

—Shanks v. Kilgore, 589 S.W. 2d 318 (Mo, Ct. App. 1979).

Contingent fee contracts for legal services are generally
permitted in actions brought by one spouse to recover
property from other spouse or to settle property rights
among spouses, including equitable distribution proceed-
ing separate from divorce action: Agreement may not be
used in action for child support—Dawis v. Taylor, 81 N.C.
App. 42, 344 S.E. 2d 19 (1986).

While predecessor Model Code had no disciplinary rule
prohibiting lawyer from representing client in action for
breach of prenuptial agreement on contingency basis,
Model Rules make such agreement unethical. Ala. Bar,
Disciplinary Comm'n, Op. 88-103 (1989),

Implied agreement between lawyer and client for rea-
sonable fees in connection with client’s divorce not voided
by subsequent invalidation of contract because of contin-
gency fee—Morfeld v, Andrews, 579 F.2d 426 (Wyo. 1978).
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The historical perspective on Rule 1.5 is enunciated in the
Law of Lawyering by Hazard and Hodes:

“The rule against contingent fees in domestic relations
matters is of more recent origin, and may have a sounder
public policy rationale. Basing a lawyer's fee on the amount
of alimony or support recovered seems no more objec-
tionable than basing it on the amount of a jury verdict.
Public policy is offended, however, when the fee is made
contingent upon the lawyer's obtaining a divorce for his
or her client, for the lawyer would then have no incentive
to help bring the parties to a settlement that might pre-
serve the marriage.

“Rule 1.5(d) (1) does not engage in such fine distinc-
tions, but provides that lawvers may not use contingent fee
arrangements in any domestic relations matter, Since ques-
tions of alimony and support are inextricably intertwined
with the question of whether the marriage itself will con-
tinue, this broadened ban seems reasonably related to the
purposes of the rule.” Section 1.5: 501

According to Wollvam's Modern Legal Ethics, Practitioner’s
Ed. (1986), most American jurisdictions hold that it is improp-
er for a lawver to charge a fee in a divorce case that is either
contingent on a favorable judgement or settlement or propor-
tional to the recover of a certain amount of alimony or propey-
ty settlement. Section 9.4.4. This is consistent with the first
Restatement of Contracts that a promise by a spouse to pay a
lawyer a contingent fee to obtain a divorce or annulment is
illegal and thus void as a matter of contract law. Restatement,
Contracts §542(2) (1932). The Second Restatement of Contracts
states that:

“A promise that undermines [the marriage] relationship
by tending unreasonably to encourage divorce or separa-
tion is unenforceable.” Restatement (Second), Contracts
§190, Comment C (1979).

One basis upon which the prohibition may be justified is that a
contingent fee contract would place strong economic pressure on
the lawver to assure that reconciliation did not occur. However,
this approach should not be so absolute as to prohibit contin-
gent fees in all domestic relations litigation, as indicated below,

The second basis for the prohibition concerns the ability of a
client to employ counsel. Contingency fee arrangements enable
financially strapped litigants to obtain counsel. The argument
can be made that such need does not exist in a divorce matter,
The spouse in possession of the majority of the marital assets

should have no difficulty retaining counsel. The spouse with
little or no assets would be protected in most jurisdictions by
the court's ordering the spouse with the greater assets Lo pay
the other spouse’s attorney fee.

Another point of concern is that a lawyer's taking a percent-
age of any property or monies awarded to a client by the court
would unnecessarily and unfairly skew the division of property
as envisioned by the court independent of such contractual attor-
ney's fee, This could possibly place the lawyer at odds with his
client, as well as with the client's children, in that the lawyer's
fee would diminish the court's award of support, alimony, or
praperty,

Where a separate tort, contractual or fraud claim exists inde-
pendent of the divorce matter representation of the client could
be undertaken on a contingency fee basis. However, where these
claims are so intertwined with the divorce matter that they are
inseparable and so related to one another not only with regard
to the legal rights of your client, but also as to the computation
and assessment of your fee, then the contingent fee provisions
of the contract would be prohibited.

Rule 1.5 is very absolute in its terms, If the fee in any way is
contingent upon the granting of the divorce then such would
be prohibited by Rule 1.5. It appears from your contract that if
the antenuptial agreement is upheld, then you will be compen-
sated on an hourly basis per the terms of the contractual arrange-
ment with the client. If, on the other hand, vou are successful
in having the antenuptial contract set aside or invalidated, vour
fee would then be contingent upon the assets which the client
could receive from the divorce in the event one is granted. This
would violate the letter and purpose of Rule 1.5. While the rules
allow a “fee plus” arrangement as stated in your contract where-
by vou would be compensated above and beyond your hourly
fee basis based upon those factors enumerated in the contract,
such cannot be contingent upon the securing of a divorce or
upan the amount of alimony or support, or property settlement
in lieu thereof.

The contract which vou have submitted for review concurrent
with your ethical inquiry appears to establish a contingency fee
for your representation of the client in the divorce proceeding.
The antenuptial agreement is so interwoven with the divorce
matter that the two cannot be distinguished or separated suffi-
cient to allow a conclusion that the contingent fee as proposed
does not violate Rule 1.5.

[RO-96-01]
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Parham H. Williams, Jr.

Showing the Way to What is Best in Our Profession

ate in the summer of 1924, a
L young Mississippi couple, Parham

H. Williams and Mary H.
Williams, both intent on obtaining a
legal education, loaded their Model T
Ford with their belongings and drove
from Pickens, Mississippi to Lebanon,
Tennessee, then the home of the historic
Cumberland Law School. With the lack
both of money and motels, Parham and
Mary carried with them a tent, and
camped along the way. After each had
earned a Cumberland law degree, their
faithful car and tent were ready for the
return trip to Mississippi.

Driving from Birmingham to Oxford,
Mississippi on a December Saturday in
1984 to attend a basketball game
between Samford University and the
University of Mississippi, Samford Presi-
dent Thomas E. Corts necessarily inter-
sected the route laken 60 years earlier
by that young Mississippi couple. Had
Corts thought of the fact that he was
crossing the elder Williamses® path, he
would have appreciated the irony.
Corts's visit to Oxford, Mississippi had a
purpose in addition to cheering for the

Williams, Thomas Corts, Lucille Spe
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(From L to B) Keith Normun, Leslie Wright, Dean

. wart Beesson
at the Law Library dedication in February 1994

By Howard PP. Walthall

Dean Williams and family

Samford basketball squad. Samford Uni-
versity was now the home of Cumber-
land Law School, which was engaged in
a dean search. One name suggested to
the Dean Search Committee was that of
Parham Williams, Jr., son of the voung
couple who long ago had left Mississippi
to attend Cumberland. Accompanied by
a member of the Cumberland Dean
Search Committee, Corts had arranged
his schedule to include a visit with Dean
Williams prior to the basketball game.
Samford lost the basketball
game, but Williams agreed to
become a candidate for the
Cumberland deanship, was
selected, and on July 1, 1985
assumed the deanship.

This year Dean Williams has
announced his retirement from
the Cumberland deanship on
June 1, 1996. Dean Williams will
have served a total of 25 years as
a law school dean, 14 at Ole Miss
and another 11 at Cumberland.
Asked the number of law school
diplomas he has signed in those
years, Williams does a rough cal-
culation, and concludes that the
number would exceed 4,000,
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Each diploma signifies a life that
Williams has touched in some way,
sometimes only indirectly but often in a
very immediate way. Williams' tenure as
a law school dean is such that his title
has become virtually a part of his name.
Even his grandchildren call him
“Dean.”

Alabama bar members—judges, prac-
ticing lawyers, and Cumberland alum-
ni—who have gotten to know Williams
during his tenure at Cumberland
emphasize a variety of points in praising
the man, his involvement in the Alaba-
ma legal community, and his perfor-
mance as dean. Cumberland alumnus
and United States Court of Appeals
Judge Joel F, Dubina points to the ways
in which Williams has been able to
strengthen Cumberland’s program.
Dubina characterized the construction
of the new Lucille Stewart Beeson Law
Library as the “crown jewel” of Williams'
deanship, but also took note of the
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e

strength of the faculty members added
during Williams" deanship who had
added “a diversity of talents and ideas”
and Cumberland’s reduction in the size
of its entering class at a time of an
increase in the number of applicants.

Former Alabama Governor Albert P.
Brewer, who teaches at Cumberland as
Distinguished University Professor of
Law and Government, emphasizes the
degree to which
Williams  has
involved himself
in the civic life of
Alabama, includ-
ing service on
the Citizens'
Conference of
Alabama State
Courts, Birming-
ham attorneys
5. Eason Balch
and Thomas N.
Carruthers (the
latter a distant relative of Cumber-
land's founding faculty member, Abra-
ham Carruthers) underscore the
importance of a law dean's activities in
the larger community. They point out
that the dean of a law school is the per-
son primarily responsible for creating
an image of the law school for lawyers
who did not go to that school. Car-
ruthers notes that Williams has
“brought Cumberland into the life of
Birmingham and Alabama more than
ever before.” Balch notes Williams' pol-
ished, Southern, pleasant manner, and
declares: “You just can't out-pleasant
him; if he says something kind or pleas-
ant to you, and you reciprocate, he
comes right back with some statement
even more generous.” Both credit
Williams with fixing in their minds an
image of civility and learning in con-
nection with Cumberland.

Cumberland alumnus and Birming-
ham attorney W. Stancil Starnes also
picks up the theme of Williams' impact
on the community, noting that it is
“real and lasting and of equal impor-
tance to his unparalleled professional
achievements at Cumberland.” Starmes,
a member of the Dean Search Commit-
tee that recommended Williams, says
that he counts it a privilege to have par-
ticipated in that process, slating “it’s
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Dean Williams and Stan Starnes Law Week

nice to be right about someone.”

The image of the law school that a
dean conveys is important Lo others in
legal education (including prospective
faculty members). Cumberland Profes-
sor Thomas C. Berg, Rhodes Scholar
and a graduate of the University of
Chicago Law School, recalls that he

Parham apng Polly Williams

knew very little about Cumberland
when he accepted an invitation for a
preliminary hali-hour interview at a
national hiring conference. In that situ-
ation, Berg observes, “first impressions
are all-important, for the school and for
the candidate.” He recalls that Dean
Williams “made a terrific first impres-
sion as a person of dignity and weight.”

Richard E. Davis, a Birmingham lawyer,
has had the opportunity to observe
first-hand Williams' qualities as an edu-
cator. His is one of the Cumberland
diplomas signed by Williams. He cites
Williams as a role model even for Cum-
berland students who were not person-

ally enrolled in Williams® Evidence
class, Davis declares that Williams is
“an educator, not only in the classroom,
but by example. He shows the way to
what is best in our profession: exercise
of sound judgment, lifelong pursuit of

" learning, civility, and concern for

others.” Davis, an Auburn gradu-
ate, concludes that “Charles
Barkley may not want to be a role
model, but Parham Williams is
one.” James S. Garrett, judge of the
Tenth Judicial Circuit and president
of the Cumberland National Alumni
Association, puts it succinctly: “Dean
Williams is all you could want a dean
to be."

Ask Williams about the accomplish-
ment of his deanship, and he gives
responses that are careful, guarded,
and modest. But there is one subject on
which Williams has no reluctance in
expressing an unequivocal and totally
one-sided opinion: that is the future of
legal education and of the legal profes-
sion generally. In an increasingly het-
erogenous culture in which not only
technology but also human relation-
ships are becoming more complex,
Williams sees the rule of law as the
essential glue that holds together soci-
ety. If that is right, then there is a cor-
responding need for competent, ethical
lawyers to apply the rule of law. “People
can bash the legal profession all they
want to,” says Williams, “but we will
still need lawyers.” [ |
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LEGISLATIVE WRAP-UP

By ROBERT L. McCURLEY, JR.

1996 Crime Package

The 1996 Regular Session of the Legis-
lature which began February 6, 1996
must adjourn by May 20, 1996, Usually
all major legislation passes the Legisla-
ture in the last two weeks. In addition to
“tort reform” bills (see January 1996 Alaba-
ma Lawyer) Governor James and Attor-
ney General Sessions have proposed 31
crime bills, that they propose will “fix a
broken system.”

(1) Determinate Sentences -
Abolishes parole and implements
determinate sentencing similar to
the federal system.

(2) Drug Trafficking Enterprise Act -
H.B. 242, S.B. 291
Replaces the punishment for a second
conviction from mandatory life impris-
onment Lo a sentence of death.

(3) General Fraud -
HB.73. 5.B. 179
Creates a new fraud offense where
reliance on a fraudulent act is not a
necessary element, nor does anyone
have to incur a loss,

(4) Window Tinting -
H.B. 487, 5.B. 309
Limits the amount of tint in vehicle
windows and violation of this Act is
a misdemeanor,

(5) Obscenity -
H.B. 57, 5.B. 165
Creates a progressive three-tier level
of punishment instead of one punish-
ment for distributing obscenity.
Second conviction results in a Class
C felony, with third or subsequent con-
victions a Class B felony. It exempls
those convicted from the Habitual
Offender Act and increases the pun-
ishment of a wholesale distributer
from a misdemeanor to a felony.

6) Sex Crime Notification -
H.B. 482, 5.B. 176
Mandates that prison wardens, law
enforcement officers and the attor-
ney general notify the community
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(8)

(9)

of the sex offender's proposed resi-
dence 30 days before release. Regu-
lates and prohibits the offender from
living in a residence where a person
19 years of age or younger is also liv-
ing and the offender cannot live with-
in 1,000 feet of a school or child
care facility.

Death Penalty Appeals -

H.B. 44, 5.B. 136

Eliminates the court of criminal
appeals from review of death penalty
cases and provides that a death penal-
ty appeal will go divectly to the Alaba-
ma Supreme Court,

Mo Bail on Appeal -

H.B.117,S.B. 118

Revokes the opportunity for bail where
the accused has been found guilty of
a crime that carries a term of impris-
onment and appeals the sentence,
unless the judge makes a specific
finding that the defendant will not
flee or that the case is likely to be
reversed on appeal.

Speedy Trial -

H.B.279,5.B.134

Mandates that indictments must be
filed within 30 days of arrest unless
in a circuit with two or more

(10)

(11)

(12)

counties; then the indictment must
be filed within 90 days. Mandates that
the trial must begin within 90 days
following the indictment or dis-
missed. Allows the court to consid-
er extenuating circumstances
when determining whether to dis-
miss with or without prejudice.
Bail Reform -

H.B. 144, 5.B. 172

Bill expands the number of per-
sons ineligible for bail from only
those comacted of a capital offense
to include those charged with a
Class A or B felony. A hearing is
allowed for those charged with
Class A and B felonies to deter-
mine if he or she may be detained
without bail. Provides that a per-
son who is detained without bail
may be tested for a controlled sub-
stance and creates a rebuttable pre-
sumption that no bail should be
allowed when charged with a capi-
tal offense or who meets certain
other prescribed criteria.

Venire Size-

5.B. 248

Supersedes Rule 184 of the Alaba-
ma Rules of Criminal Procedure
which would effectively lower the
number of possible jurors on a
jury pool to 20, thereby limiting
the number of peremptory strikes.
Victims Present at Executions -
H.B. 552

Will allow the victim's family or

Robert L.
MeCurley, Jr.
Robart L MoCuriey, Jr
i the diracion of the
Alabarma Law institie
& the Unnworsy of
Alabisma. He recenad
hin undiergraduate and
law cogrees fram tha
Univaraity
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(13)

(14)

(15)

(16)

(17)

(18)

their representative to be on the list
allowed to be present at the execu-
tion of a defendant.

Telephone Search Warrants -

H.B. 219, 5.B. 305

Allows for search warrants to be
issued by phone or fax machine
when circumstances make it rea-
sonable to dispense with a written
affidavit.

Information Pleas -

H.B. 226, 5.B. 222

Supersedes Rule 2.2 of the Alaba-
ma Rules of Criminal Procedure.
The Constitutional amendment
eliminates the 15-day waiting peri-
od after arrest before arraignment
and will allow a defendant to plead
guilty at any time after arrest and
before indictment.

Juvenile Information -

H.B. 465, S.B. 264

Expands the list of individuals per-
mitted to inspect juvenile records,
Also allows the Criminal Justice
Information Center to obtain and
disseminate information about seri-
ous juvenile offenders. Requires law
enforcement agencies to report all
pertinent information to the Alaba-
ma Criminal Justice Information
Center. Furthermore, the bill will
change the law by requiring the
retention of the juvenile's finger-
print records regardless of the out-
come of the case. Allows for
photographs, blood and DNA sam-
ples of alleged juvenile delinguents,
Juvenile Capital Crimes -

H.B. 172, 5.B. 455

Children under the age of 14 who
commit a capital offense may be
tried as an adult, but may not
receive the death penally, and
cannot receive juvenile offender
status.

Juvenile Detention Act -

H.B. 91, 8.8, 119

Allows children to be detained in
jail if kept separate and apart from
adults for up to 60 days. Further
mandates that pistols and guns
possessed by a child be destroyed
by the court,

Curfew Law -

H.B. 75, 5.B. 272

Allows municipalities to detain
curfew violators.
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{19)

(20)

(21)

(22)

(23)

{24)

(25)

(26)

Charitable Frauds -

H.E. 160, 5.B. 244

Creates an organization file in the
Attorney General's office that all
charitable organizations must reg-
ister, file annual reports, pay a
yvearly fee, and file any contracl
between charitable organizations
and commercial co-venturers.

Deceptive Trade Practice -

H.B. 190 , §.B. 158

Enhances the penalty from a mis-
demeanor to a Class C felony,

Assault Crime -

H.B. 296, S.B. 459

Amends the criminal law to make
any physical injury of a law
enforcement officer or teacher the
same punishment as serious phys-
ical injury to any other individual.

Sex Victims -

H.B. 229, 8.B. 497

Eliminates common law marriage
as a defense to sexual crimes. Any-
one 16 years of age or older who
has sexual intercourse with a 12-
yvear-old is guilty of rape in the
first degree.

Warrantless Searches -

H.B. 228

Allows warrantless searches for
violations as well as felonies and
misdemeanors.

Unlawful Distribution of Drugs -
H.B. 474

Includes in the definition of a per-
son who commits the crime of
unlawful distribution of drugs
those who dispense controlled
substances rather than those who
do so for a legitimate and profes-
sionally recognized purpose,

Drug Distribution and Firearms -
H.B. 477, 5.B. 45

Adds five years with no chance of
probation to any punishment of
one convicted of unlawful distrib-
ution of controlled substance.

Possession of
H.B. 606, 5.B. 477
Provides that the first conviction
for the use of marijuana for person-
al use may he a misdemeanor con-
viction but any repeated offender
would be punished as a felony
irrespective of “personal use”,

marijuana

(27

(28)

(29}

(30)

(31)

Drug Crimes Pistol -

H.B. 570

Bill provides that anyone who is in
possession of a pistol who is con-
victed of any drug crime would get
enhanced punishment,

Possession of Gambling Devices -
H.E. 530,

Will make possession of a “slot
machine” illegal and allow the state
to seize the machine upon finding it.

Definition of Protected Person -
H.B. 529, 5.B. 494

Provides that anyone residing in a
nursing home, mental hospital or
developmental center is prima
facie a protected person,

Definition of Felony Murder -

H.B. 478,

Expands the definition for culpa-
hility of felony murder to include
any death that results from a vio-
lent felony.

Habitual Felony -

H.B. 537, 5.B. 471

A plea of nolo contendere will be
considered a felony conviction for
habitual offenders purposes. Other
revisions pending before the 1996
Regular Session.

The Alabara Law Institute has the fol-
lowing bills presently pending before the
Legislature:

Revised UCC Article 8 “Investment

Securities”

5.B. 218 Senator Steve Windom

H.

B. 405 Representative Mark Gaines

Repeal of UCC Article 6 “Bulk Transfers"
5.B. 217 Senator Steve Windom

H.

B. 404 Representative Mark Gaines

Partnership with Limited Liability

Partnership

5.B. 285 Senator Wendell Mitchell
H.B. 184 Representative Mike Box

Legal Separation
S.B. 372 Senator Chip Bailey
H.B. 238 Representative Marcel Black

Joint Custody
S.B. 267 Senator Roger Bedford
H.B. 21 Representative Howard Hawk

For further information, contact Boh
McCurley, director, Alabama Law Insti-

tute,

ma

P.O. Box 1425, Tuscaloosa, Alaba-
35486, or call (205) 345-7411,

FAX (205) 348-8411. H
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C-L-E

OPPORTUNITIES

The following in-state programs have been approved for credit by the Alabama Mandatory CLE Commis-

sion. However, information is available free of charge on over 4,500 approved programs nationwide

identified by location date or specially area. Contact the MCLE Commission office at (334) 269-1515,

or 1-800-354-6154, and a complete CLE calendar will be mailed to you.

10 Friday

NUTS & BOLTS: SEMINAR FOR
LEGAL PROFESSIONALS

Tuscaloosa

SB1 Professional Development
Seminars

Credits: 6.0

(BO0) B26-T681

Cost: $129

17-18
ANNUAL SEMINAR ON THE GULF
Sandestin, Sandestin Beach Resort
Alabama State Bar Young Lawyers'
Section
Credits: 6.0
(205) 879-1100

CITY AND COUNTY
GOVERNMENTS

Orange Beach, Perdido Beach Resort

Alabama Bar Institute for CLE

Credits: 6.0 Cost: $215

(800) 627-6514

24 Friday

NUTS & BOLTS: A SEMINAR FOR
LEGAL PROFESSIONALS

Florence

SBI Professional Development
Seminars

Credits: 6.0

(B00) 826-T681

Cost: $129
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May 31- June 1
BANKRUPTCY AT THE BEACH
Orange Beach, Perdido Beach Resort
Commercial & Bankruptcy Law
Section
(334) 343-0800

4.5
PREVENTING EMPLOYEE
LAWSUITS
Tuscaloosa, Bryant Conference Center
University of Alabama
Credits: 13.0 Cost: §795
(2005) 348-6224

7 Friday

NUTS & BOLTS: A SEMINAR FOR
LEGAL PROFESSIONALS

Montgomery, Holiday Inn Prattville

SB1 Professional Development
Seminars

Credits: 6.0

{800) 826-7T681

Cost: $129

7-8
DIVORCE ON THE BEACH
Gulf Shores
Alabama State Bar Family Law
Section
Credits: 4.8
(205) 870-3363

BRIDGE THE GAP
Tuscaloosa, Law Center
Alabama Bar Institute for CLE
Credits: 12.0 Cost; $195
(800) 627-6514

28 Friday

NUTS & BOLTS: A SEMINAR FOR
LEGAL PROFESSIONALS

Birmingham

SBI Professional Development
Seminars

Credits: 6.0

(800) 826-7681

25-27
ANNUAL MEETING
Orange Beach, Perdido Beach Resort
Alabama State Bar
{800} 354-6154

Cost: $129

26 Friday

NUTS & BOLTS: A SEMINAR FOR
LEGAL PROFESSIONALS

Huntsville

SBI Professional Development
Seminars

Credits: 6.0

(R0D) 826-7681

Cost: $129
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By Karon O. Bowdre

No one calls for justice;
no one pleads his case with integrity.
They rely on empty arguments and speak lies;
they conceive trouble and give birth to evil.
The way of peace they do not know;
there is no justice in their paths....
So justice is far from us,
and righteousness does not reach us.....
So justice is driven back,
and righteousness stands at a distance;
truth has stumbled in the streets,
honesty cannot enter.
Truth is nowhere to be found,
and whoever shuns evil becomes a prey.
Isaiah 59:4, 8-9, 14-15.!
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, . Law Practice:
A Place for
Moral Values

his quote from the prophet Isaiah
Twrilten 8,000 years ago accurately

reflects the problems—or at least,
the perceived problems? —of the Amer-
ican justice system. We all know the
symptoms of the problem: the prolifer-
ation of lawyer jokes that are less than
complimentary of the profession; the
cynicism shown whenever one refers to
an “honest lawver” and the obligatory
reference to an oxymoron?®; the disillu-
sionment with the justice system
expressed in the aftermath of the O. L
Simpson trial and the McDonald's hot
coffee case; and who can forgdet the glee
of the movie-going public when tyran-
nosaurus rex devoured a lawyer in “Juras-
sic Park.”

These symptoms underlie a basic dis-
respect for lawyers that has been increas-
ing during this century. Disdain for
lawvers is not new.! but we cannot ignore
the increasing public perception that
lawyers are less than honorable®
Whether one accepts as true the pub-
lic's perception of lawvers, we cannot
afford to ignore that some kernel of
truth may be at the heart of that percep-
tion. However, whether the perception is
correct is not the issue; the issue is what
can we do to remedy that perception,

What are some of the causes of this
distressing attitude and what can we in
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the legal community do to change that
perceplion? One of the root causes of the
disrepute of lawyers lies in the abandon-
ment of moral values that formed the
fibre of the practice of law in the early
days of our country. Too many lawyers
leave at the law office door the moral val-
ues with which they grew up, practicing
law as if those moral principles have no
place in the law. One solution to this
problem, then, must be a return to those
core values of justice, mercy and truth-
fulness. Along the way, perhaps we can
also acquire the virtue of peacemaking
and cast off the vice of stirring up dis-
sension,

A place for moral values

Whenever morality is discussed, some-
one inevitably comments that we “can’t
teach morals to law students,” or that
we “can't legislate morality.” Maybe these
idiorns are true, but we can remind law
students and lawyers that the moral val-
ues taught to them by their families, reli-
gious organizations, and communities
need not be checked at the law office door.
When people do not put their moral prin-
ciples into practice in the law office, the
actions taken in the law office become
routinely self-serving.®

Contrary to the thought in academic
and legal circles, ours is not a truly sec-
ular society; studies reveal that the “vast
majority of Americans look to religious
sources for moral wisdom.™ This reli-
gious nature of people finds particular
strength in the South, still referred to
as “the Bible belt.” The fact, however,
that people have religious convictions
does not mean that those convictions
affect the way they handle their business
affairs or the way they act in legal deal-
ings*—especially if their attorney does
not raise the moral issues and discuss
their relevance to business or legal action.

Although a significant percentage of
Americans believe the Bible to be the
inspired word of God,” we do nol have to
limit our source of moral values to Judeo-
Christian principles, At the heart of moral
teaching of most Americans lies the
principle that other people have value,
“Moral choices in legal representation
are important because they affect other
people and people are important.™

The moral virtues of justice, mercy,
truthiulness and peacemaking are part
of the religious and moral framework of
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almost every culture.!! These moral val-
ues do have a place in the law office and
the courtroom.” Indeed, they were a major
part of the practice of law in earlier days
of our country. For example, David Hofi-
man, the grandiather of American legal
ethics, relied on the “soundest of morals™
of the beginning student of the law; to
those sound morals, Hoffman only added
a few rules that mixed moral principles
and regulation. Indeed, in Hoffman's view,
the lawyer's role included moral leader-
ship and guidance of the client.”

We cannot return to the role of moral
leader unless we embrace basic moral
principles and apply them to the prac-
tice of law, Although many moral prin-
ciples would be at home in the law office,
this article will focus on only four basic
virtues: justice, mercy, truthfulness and
peacemaking.

Justice

Where is justice today? To answer this
question, we must ask an even more basic
question: what 15 justice? To many, jus-
tice represents what is right and fair and
just. Justice should be impartial and in
conformity with truth and reason. Jus-
tice encompasses more than individual
rights; it considers the good of others.™
Unfortunately, many Americans believe
that the legal system has betrayed “our

most dearly held convictions about fair-
ness, justice and truth—undermining
the belief that what is legal and what is
right should be one and the same.""
Many people have lost faith that the
judicial system renders justice. “The gen-
eral futility of litigation has given rise to
the view that the principal benefit derived
from a lawsuit is that the controversy is
ended rather than that justice is done,"'®
The much-discussed 0J. Simpson trial
left its mark on the public's perception
of lawyers and the justice system. Whether
we agree with the verdict, “the Simpson
case is now part of our culture, along
with a magnified sense that something
is seriously wrong with our justice sys-
tem...This will affect lawyers for the
foreseeable future.”” The cynical effect
that the Simpson verdict had on the
public is reflected in this quote: “If you
talk long and hard enough about some-
thing, and have enough money, you can
raise reasonable doubt about anything—
including the sun rising tomorrow.""*
Regardless of our personal views of the
verdict, we cannot ignore the cries of
many who believe that justice failed.
How can we restore faith in the judicial
system? By seeking justice. To seek jus-
tice, we need Lo first review some of its
moral roots,
The Hebrew Torah contains many state-
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ments about justice and the Hebrew
prophets measured sociely's justice by
the way society cared for the poor and
powerless.” For example, “Do not deny
justice to your poor people in their law-
suits.” (Exodus 23:6) “Do not pervert
justice; do not show partiality to the poor
or favoritism Lo the great, but judge your
neighbor fairly.” (Leviticus 19:15) The
writer of Proverbs also says much about
justice: *It is not good to be partial to the
wicked or to deprive the innocenl of jus-
tice." (Proverbs 18:5) “Evil men do not
understand justice, but those who seek
the Lord understand it fully.”" {Proverbs
28:5) “When justice is done, it brings joy
to the righteous but terror to evildoers.”
(Proverbs 21:15)*

Justice is important to God: "For the
Lord is righteous, he loves justice,”
(Psalms 11:7). The prophet Micah gave
an instruction thal has particular appli-
cation to lawyers:

He has told vou, O man, what is

good;

And what does the Lord require of

you

But to do justice, to love kindness,

And to walk humbly with your God?
Micah 6:8*

These Biblical references to justice do
not imply that justice comes from the
government or from a court, “To assume
that court is the place where people find
justice is to assume that justice is some-
thing the state gives to people. More
often, we suspecl, justice is something
people give to each other...|J]ustice is
most likely to emerge if lawvers and
clients on both sides seek it than if they
rely upon the state to provide it,™

How do we seek justice with our clients?
We need to take them beyond their per-
sonal interest and help them see what is
fair, right and just—the foundation of
justice. We should help them see not
only their own rights but the rights of
others, A view of justice that includes
the rights of others will lead us to the
application of another moral virtue—
mercy.

Mercy

A beautiful picture of the role of mercy
in the judicial system is depicted by the
statue in the courtvard between Robin-
son Hall and the Lucille Beeson Law
Library at Cumberland. The sculpture,
specially commissioned by Mrs. Beeson,
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shows Lady Justice, blindfolded, seated
with the scales of justice. Behind her
stands the Angel of Mercy. Mercy is whis-
pering to Justice, portrayving Mrs. Bee-
son's view that justice should be tempered
with mercy.™

If justice concerns what is right and
just, what we deserve, mercy reflects con-
cern for the needs of others, irrespective
of what is fair or deserved. Mercy seeks
to avoid needless harm to others. Mercy
focuses on the importance of relation-
ships and of people.®

Before we can expect our clients to wel-
come our entreaties to be merciful to their
legal opponent, lawyers must first learn
to demonstrate mercy to other lawyers.
Many persons within and without the legal
system have pointed to the decline of
civility among attorneys. Civility or mercy
finds its base in the premise that all peo-
ple have worth and should be treated with
respect.® The treatment many lawvers
give each other belies any mutual respect.

Not only did the outcome of the Simp-
son trial challenge many people’s sense of
justice, the public had the right to be
appalled at the antics of the trial lawyers.™
The continuous snipping between lawyers
may have contributed to the defense. The
“theatrics” diverted the jury’s attention
from the evidence to the personalities and
disrupted the prosecution’s momentum.®

The inability—or lack of desire—of
lawyers to get along with each other also
plays out in civil cases and appears to be
as much a tactic as general personality
flaws. A recent example was spotlighted
in the ABA Journal: the Phillip Morris/
ABC debacle. The cover story narrated in
great detail the lack of civility among
lawyers.”™ The article implies that
Phillip Morris hired attorneys not based
on any specialized knowledge of libel
law (they had none), but on their will-
ingness to trade insults and to push
their opponents.® The ugliness at depo-
sitions grew so bad that the parties had
to hire a special master to referee a
deposition in an effort to control war-
ring lawyers. The court had to inter-
vene almost weekly in discovery
disputes as lawvers accused each other
of *heinous conduct."*®

Such conduct should not be condoned
by a profession. Indeed, “when lawyers
cannot get along, the quest for truth suf-
fers.™! We must learn to get along again.

One lawyer can make a difference in

the tone of a trial or deposition or nego-
tiation. When another attorney begins
throwing insults, do not respond in kind;
keep control of your temper, Remember
that it takes two to argue. A gentle answer
can turn away wrath (Proverbs 15:1) Your
client will benefit as the judge and jury
and other observers respect vou for tak-
ing the “high road” and not letting some-
one else control your temper.

As we ponder mercy, we would do well
to remember that the Bible teaches that
we should love our enemies and do good
to those who curse us.™ The beautiful
story of the Good Samaritan® illustrates
who is our neighbor and how we should
care for our neighbor. Jesus told this story
in response to a gquestion by a lawyer
who sought to limit his duty of care.
The lawyer asked Jesus, “Who is my
neighbor?” We may ask today whether
the opposing counsel and party are our
neighbors. The teachings of Jesus place
no limit on the scope of our neighbor
whom we are to love and treat with respect.

Mercy also dictates how we treat other
parties and witnesses, The Ten Command-
ments¥ illustrate that God is not only
concerned with how we treat him; he is
concerned whether we lie, cheat, or steal
from others. How we treat each other
interests God.

The role of advocate rarely conjures up
the picture of mercy. If the basic premise
of mercy is respect for other people, why
cannot the advocate demonstrate basic
respect for witnesses and parties? Should
the advocate cross examine a truthiul
witness so as to harass, intimidate, and
abuse the witness for the purpose of rais-
ing a doubt as to the witness' veracity?®

Perhaps the most common moral issue
arising in law practice is whether to take
actions that will disadvantage other peo-
ple.® Lawvers must struggle with these
and other questions about the applica-
hility of mercy to the practice of law.

Truthfulness

Walking hand-in-hand with justice and
mercy comes the virtue of truthiulness.
Honesty should be such a common virtue
among attorneys that no one would joke
that an honest lawyer is an oxymoron.
Daniel Webster found no place for dis-
honesty in a lawyer: “Tell me a man is
dishonest, and 1 will answer that he is
no lawyer. He cannot be, because he is
careless and reckless of justice; the law
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is not in his heart, and is not the stan-
dard and rule of his conduct.™
Abraham Lincoln earned his nickname
“Honest Abe" while a practicing attorney.
He admonished fellow lawyers: “Resolve
to be honest at all events; and if, in your
own judgment, you cannot be an honest
lawyer, resolve to be honest without
being a lawyer. Choose some other occu-
pation, rathey than one in the choosing of
which you do, in advance, consent to be
a knave.™
Lawyers have traditionally been viewed
as officers of the court whose job was o
seek truth. But the role of the lawyer now
seems to be one of distorting the truth
by using any method the law allows
while relying on the opposing interest
to do the same, wilh the hope that the
end result may approximate justice.™
The importance of integrity to the
lawyer cannot be overemphasized. When
judges and other attorneys can trust a
lawver's word, the wheels of justice turn
more smoothly. When a lawyer lacks cred-
ihility with a judge or other counsel, every
statement is doubted and every promise
must be confirmed In writing. When a
lawyer lacks credibility, the client suffers.
A lawver should at least appear honest
and reasonable in trial. As James W, McEl-
haney recently admonished through his
sage lawyer Angus: 1 want to be the most
reasonable lawyer in the courtroom.... | want
to be considerate, | want to be fair, | never
want to look technical or tricky. But more
than anything, | want every argument |
make to appeal to the inherent sense of
fairness of the judge or jury. If they can’t
trust me, they can't trust my case.™"
Being truthful with one's client or
with the court may not always be easy.
Disclosing adverse controlling authority
is no fun, but must be done to maintain
our duty of candor with the court. If the

client has a weak case or wants to assert a
less-than-honest position, as his legal
advisor, the attorney should discuss the
matter truthfully with the client. We
cannot expect our clients to embrace the
idea of perfect honesty if we are not hon-
est with them on such matters as fees.
We should not shirk our responsibility Lo
act as moral advisor to our clients," and
truthfulness with them forms a good
starting place. We may need to trathfully
discuss with the client alternatives to liti-
gation, including foregoing a legal right,
overlooking a wrong, or reconciliation.

Peacemaking

The examples of lack of civility among
the bar are only one reason for the pub-
lic’s disdain of lawyers. The perceived lit-
igation explosion® also reflects badly on
lawvers. The public reads newspaper
accounts, not of the “everyday” automo-

bile accident case, but of the unusual
and questionable cases, The public rightly
feels outrage about the woman who sued
McDonald's when she spilled hot coffee
on her lap. The public should be equally
outraged by other cases that should not
be filled. A case recently reported by the
Associated Press falls into this category,
Two three-year-old children could not
get along in a Boston neighborhood play-
ground. The mother of the little girl sued
the three-year-old boy and his mother,
seeking an injunction to prevent the boy
from playing in the playground while her
daughter was present. The judge ordered
the mothers to keep their children super-
vised and separated while at the play-
ground. As the attorney for the
defendants commented, the case “should
never have left the playground.™
Although litigation does—eventually—
resolve the dispute, the mere solution of
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the controversy does not satisfy the par-
ties. Rarely does the verdict comport with
the litigants™ sense of justice. Although
litigation produces a winner and a loser,
it exacts such great financial and emo-
tional tolls that no one really wins.

The financial costs of litigation are well
known and frequently discussed among
lawyers;* the emotional costs, often
observed, receive rare attention.® After
listening to their attorneys rant and
rave about how “all right" their actions
were and how “all wrong” the opponent
was, the clients believe their attorneys’
version of the “truth” regardless of the
verdict. They either feel somewhat vin-
dicated or believe that justice was not
served by the decision. The litigation
drove a wedge deep into any friendship
or kind feelings one party may have had
for the other. “Lawvers stand between
the client and the opponent; they free
clients from the responsibilities of rela-
tionships and in the process destroy
relationships.""* No passing thought
was given to the needs or feelings of the
other party, or to what was “right.” The
dispute dragged emotions to the surface
and left them there, raw and bleeding.
And the advocacy system does nothing
to heal those wounds, or reconcile the
parties to each other,

Attorneys have rejected their historic
role as “healers of human conflicts:™"
instead, as trained advocates, they serve
as hired guns, doing the client's dirty
work; they push cases to the polar
extremes and stir up dissension and
controversy, leaving the clients wound-
ed and bitter. As Justice Burger said,
“Isn't there a better way?"®

Attorneys must take some responsi-
bility for the filing of suits and the rec-
onciliation of clients. Not every wrong
demands a judicial remedy. Many of the
disputes clogging our courts should be
resolved outside litigation, by neighbors
and family members, friends and associ-
ates calmly discussing the problem and
negotiating a result. But our society has
lost the skill of peacefully resolving dis-
putes; we tend to love to fight. When a
person with one of these disputes seeks
legal counsel, the attorney, as coun-
selor, should recommend alternatives
to litigation.

As Former Chief Justice Burger
observed,

One reason our courts have
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become overburdened is that
Americans are increasingly turn-
ing to the courts for relief from a
range of personal distresses and
anxieties. Remedies for personal
wrongs that once were considered
the responsibility of institutions
other than the courts are now
boldly asserted as legal ‘entitle-
ments.' The courts have been
expected to fill the void created
by the decline of church, family
and neighborhood unity.*

Did Chief Justice Burger mean that
at one time “church, family and neigh-
borhood” played a role in dispute reso-
lution? Yes! The Torah discouraged
taking a fellow Hebrew to court.
Instead, Rabbinical courts, Bet Din,
include dispute resolution as an alterna-
tive to civil courts. The sources of
authority and guiding principles come
from the Torah and Rabbinical teach-
ings. Numerous Jewish arbitration cen-
ters and conciliation efforts exists,
including the well-known Jewish Con-
ciliation Board of New York.®

Christians also have various organiza-
tions designed to resolve disputes
according to Biblical principles. The
most active in Alabama is the Institute
for Christian Conciliation.® The Insti-
tute traces its rools to seeds planted by
members of the Christian Legal Society
in 1980, Its twin missions are to edu-
cate and train people in the skills of
resolving conflict through Biblical prin-
ciples and to apply those Biblical princi-
ples in conciliation efforts between
disputing parties. Unlike litigation or
traditional methods of mediation or
arbitration, Christian conciliation
focuses on the relationships involved. It
is a process that “gives priority to
restoring the relationship, with the ulti-
mate goal being reconciliation between
the disputing parties, and reconciliation
between each party and God."

The New Testamenl teaches, most
notably in Matthew 18:15-17 and 1
Corinthians 6:1-8, that Christians should
resolve their disputes among themselves
or with the help of the church. Justice
Antonin Scalia commented on the pas-
sage from Corinthians:

Paul is making two points: first,

he says that the mediation of a

mutual friend, such as a parish

priest, should be sought before
parties run off to the law courts... |
think we are too ready to seek vin-
dication or vengeance through the
adversary proceedings rather than
peace through mediation..... Good
Christians, just as they are slow to
anger, should be slow to sue.®

Attorneys should once again embrace
the traditional role of “healers of
human conflict,” of peacemaking,®
Sometimes the best approach for the
client would be to acknowledge her part
in the conflict {every dispute has two
sides), accept responsibility and apolo-
gize.* For another client, the best
counsel may be to overlook a wrong
instead of destroying a relationship, or
to practice true forgiveness.® To lead
our clients to points of confession and
forgiveness, we must help them see
people and relationships as more
important than always exercising all
our legal rights. Remember, that
“|bllessed are the peacemakers for they
shall be called the children of God.™"

This short article could only begin to
raise issues about the role of moral val-
ues in the law office. May we continue
to examine the questions raised here as
we struggle to be honest lawyers and
healers of conflict.
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Have You Met the New
Kid on the Block?

The ADDENDUM, the new bi-monthly newsletter published by the Alabama State Bar, is now
three issues old—and “growing great!” As proud parents, the sub-committee of the editorial board
thought you might find the following facts interesting:

* The Administrative Office of Courts was inundated with calls following the first
ADDENDUM cover story, “Alabama Courts in Cyberspace”, about their new remote
access system.

* The second ADDENDUM cover story on the mentoring program of the Birming-
ham Bar Association prompted the president of the Mobile Bar Association to put
the wheels in motion for a similar program there.

= John Gunn's article on client relations mentioned a free video available from the
ASB and dozens of lawyers have called to request it.

» An ASB member working in Panama responded by e-mail to get information on
having a peer mediation program in a local school there after reading about the
successful program in Judy Keegan's “ADR Around the State” column.

» A state trade association director called to ask permission to re-print a
Point/Counterpoint article in their association publication, saying it was the best
article he had read covering both sides of the tort reform issue.

* A law office administrator took the time to write a letter saying how much good
information he was able to get and use from the newsletter.

So the good news is that the “new kid on the block” is doing just what was hoped for—bringing
members timely, concise and practical information that can help attorneys in the practice of law
today. And the way to insure that the ADDENDUM continues to do the job it was created to do is
for you to get involved! Editor Susan Shirock DePaola invites you to send in your opinions, share
information about articles you have read that you think would be of interest to others, and even
volunteer to serve as a reporter from your area of the state! You can reach her at (334) 262-1600.

One more way to help? The next issue of the ADDENDUM will include a fax poll. Please take a
moment to fill it out and let us know what vou like or don't like and what you want to see included
in future issues.
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FRAUD:

he landscape of fraud in Alabama

is ever mercurial. Particularly in an
era when reform is on the minds of
lawyers and legislators alike, the
jurisprudential landscape is always shift-
ing. Recent decisions of the Supreme
Court of Alabama have wrought numer-
ous developments in the law relating to
fraud. The following is a brief description
of relevant issues that practitioners might
consider when prosecuting, or defend-
ing, an action for fraud.

Is venue proper?

Venue is the initial skirmish in fraud
litigation. Lawyers battle over whether
venue is proper, and ultimately, what
statute controls that issue. This is partic-
ularly true in the area of insurance fraud
litigation. Questions have arisen concemn-
ing the application of §6-3-5 and §6-3-7
of the Code of Alabama in actions for
fraud against corporate insurers,

In the most recent venue case, Ex parte
Gauntt, No. 1940591, 1996 WL 55604
{Ala. Feb. 9, 1996), numerous plaintiifs
brought separate actions in the Circuit
Court of Macon County, Alabama, con-
taining both contract and fraud claims

THE ALABAMA LAWYER

Recent Developments In Alabama

against United Insurance Company of
America (“United”), Unitrin, Inc., and
United National Fire Insurance Compa-
ny. Plaintiffs lived in either Elmore, Mont-
gomery, Chilton, or Tallapoosa counties.
It was undisputed that United “does”
business in Macon County, but otherwise,
there was no connection to Macon Coun-
ty. Plaintiffs submitted that because fraud
is a personal injury action, venue was
proper in Macon County pursuant to $6-
3-5 of the Code of Alabama.

Defendants filed a motion to transfer
all of the pending cases to Shelby Coun-
ty, arguing that venue in Macon County
was improper, or in the alternative, thal
the convenience of the parlies warrant-
ed transfer. Defendants argued that §6-
3-7 controlled the question of venue and
that venue was proper where the wrong-
ful act occurred, not where the resulting
nonbodily injuries occurred. Based on
the Supreme Court of Alabama's hold-
ing in Ex Parte Bloodsaw, 648 So, 2d
553 (1994), the trial court transferred the
cases to Shelby County, finding that the
Circuit Court of Shelby County would be
significantly more convenient.

Plaintiffs petitioned the Supreme Court
of Alabama for a writ of mandamus. The

Supreme Court of Alabama, in an opin-
ion that was later withdrawn, granted
the writ, ordering the court to transfer
the cases back to Macon County and
holding that the trial court abused its
discretion by transferring the cases lo
Shelby County because the convenience
of the parties did not outweigh the def-
erence that should be shown to the
plaintiffs” choice of forum.

On rehearing, the Supreme Court
addressed in detail the legislative devel-
opment of the venue rules codified at
§6-3-5 and §6-3-7. The court concluded
that §6-3-5 was enacted to supplement
venue as established by §6-3-7, not
replace it, as o corporate insurers. Sec-
tion 6-3-5 expanded the proper forums
for actions against corporate insurers hy
allowing actions to be brought in coun-
ties where the insurer does business,' as
opposed to “doing business by agent,”

Fraud is a “personal injury” action for
purposes of venue. The Court held that:
“Any complaints alleging contract claims
were properly filed in Macon County,
under §6-3-7: any complaints alleging
personal injury claims only are subject to
the elause in §6-3-7 that limits personal
injury actions against domestic corpora-
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tions...either to the county of the plain-
Liff's residence or to the county where the
wrongful act occurred.” Gaunt!, No,
1940591, 1996 WL 55604, at * 10. The
supreme court granted the writ, ordering
the trial court to determine which cases
involved personal injury actions and to
transfer them to the county where the
injury occurred or the county where the
plaintiff resides. The court directed the
trial judge to retain those stating both
contract and personal injury claims.

Forum Non Conveniens

Section 6-3-21.1 of the Code of Alaba-
ma codifies the doctrine of forum non
conveniens and provides that “[w]ith
respect to civil actions filed in an appro-
priate venue, any court of general juris-
diction shall, for the convenience of the
parties and witnesses, or in the interest
of justice, transfer any civil action...to
any court of general jurisdiction in which
the action might have been properly
filed.... " Ala. Code 6-3-21.1 (1993). The
doctrine of forum non conveniens is
applicable only when an action is com-
menced in a county in which venue is
appropriate. Monfgomery Elevalor Co.
. Pikney, 628 So. 2d 767 (Ala. Civ. App.
1993). The law in Alabama has consis-
tently mandated that trial courts show
great deference to a plaintiff’s choice of

forum. In recent cases, however, the
supreme court has rendered differing
decisions about when transfer for the
convenience of the parties is warranted.
Though unclear at this time, these deci-
sions may signal a growing openness to
transfer of cases from proper forums for
the convenience of the parties.

In Ex parte Bloodsaw, 648 So, 2d 553
{Ala. 1994), plaintiff Hazel Bloodsaw filed
an action for bad faith refusal to pay
insurance claims in the Circuit Court of
Macon County, Alabama, against United
Insurance Company of America (“Unit-
ed") and its subsidiary, Union National
Life Insurance Co. Bloodsaw was a resi-
dent of Elmore County. United does
business in Elmore and Macon counties,
having sold policies in both counties.
Venue was proper in Macon and Elmore
counties.

United moved the trial court to transfer
the case to the Circuit Court of Elmore
County, stating that prosecution of the
case in Elmore County would be much
more convenient than Macon County,
Section 6-3-5 of the Code of Alabama
provides that an insurance corporalion
may be sued in any county in which it
conducts business. Because United con-
ducted business in Macon County, venue
was proper, but United sought transfer
under $6-3-21.1. In support, United put
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forth evidence that their legal counsel
resided in Jefferson County, its regional
manager lived in Shelby County, (which,
according to United, are both closer to
Elmore County), and documents and wit-
nesses were located in Elmore County,
The only connection between Bloodsaw,
a resident of Elmore County, and Macon
County was that United conducted busi-
ness in Macon County. The trial court
transferred the case to Elmore County.

Plaintiffs filed a petition for writ of man-
damus. In granting the writ, the Supreme
Court of Alabama noted that deference
must be given to a plaintiffs proper choice
of forum and that transfer of a case for
the convenience of the parties should
only be ordered if the forum to which the
case is to be transferred is significantly
more convenient than the forum in which
the action was filed. Bloodsaw, 648 So.
2d at 555. In Bloodsawe, the court noted
that Elmore and Macon counties were
contiguous and that witnesses for plain-
tiffs were willing to travel to Macon Coun-
ty. See Ex parte The Prudential Ins. Co,
of Am., Nos. 1941037 and 1941038 (Ala.
Feb, 9, 1996} (holding that where plain-
tiff resided in Tuscaloosa County, but
filed her lawsuit in Greene County, venue
was not significantly more convenient in
Tuscaloosa County). As a result, the
supreme court held that United failed to
prove that Bloodsaw's right to choose
the proper forum in which to bring her
lawsuit was not outweighed by the con-
venience of the parties, Furthermore, the
supreme court cautioned that a case
should not be transferred unless a court
is “convinced that the right of the plain-
tiff to choose the forum is outweighed
by the inconvenience of the parties.” /d.
(quoting Ex parte Johnson, 638 So. 2d
772, 774 (Ala. 1994)) 2

In Ex parte New England Mufual Life
Insurance Co., 663 So, 2d 952 (Ala. 1995),
the supreme court held that the circum-
stances of the case warranted transfer.
In 1984, while a resident of Montgomery
County, George Smoot purchased an
insurance policy from New England
Mutual Life Insurance Co. At the time of
purchase, New England's agent allegedly
represented to Smoot that he would not
have to pay premiums on the policy after
nine yvears. In 1989, Smoot moved to
Barbour County, Alabama, and in 1994,
ten vears after purchasing the policy,
Smoot learned for the first time that he
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would have to make additional payments
under the policy even though the nine-
year time period had expired. Smoot
brought an action for fraud in Barbour
County.

New England Mutual moved the trial
court to transfer the action to Montgomery
County, arguing that venue in Barbour
County was improper, and in the alter-
native, that prosecution of the case in
Montgomery County would be more
convenient to the parties. While stating
that the purpose of the doctrine of forum
non conpeniens is 1o minimize expense
and the inconvenience of the parties, the
supreme court held that defendants car-
ried their burden of proving that the
inconvenience of the parties outweighed
Smoot’s right to choose the forum. New
England Mutual, 663 So. 2d at 956.
Favorable factors considered by the court
in granting the writ were; 1) all events
occurred in Montgomery County; 2)
fourteen of 15 witnesses were located in
Montgomery; and 3) ten additional, sim-
ilar actions were pending in the Circuit
Court of Montgomery County. Id.; see Ex
parte Cordell, 555 So. 2d 148 (Ala. 1989).
The court held defendants had met their
burden of proving that Montgomery
County was significantly more convenient
than Barbour County in this particular
case. Id. (citing Ex parte Ford Motor
Credit, 561 So. 2d 244 (Ala. Civ. App.
1990)).%

Venue is an important consideration
for plaintiffs and defendants alike. If a
plaintiff files an action in an appropriate
forum, efforts should be made early in
discovery on bath sides to develop a record
of the connections that a claim may or
may not have with the forum county, In
s0 doing, each party will be prepared to
properly support or oppose motions to
transfer for the convenience of the par-
ties. Recent decisions indicate the supreme
court is much more open to granting
motions to transfer based on conve-
nience. Preparation will prevent the dis-
comfort of being caught unaware of and
unprepared for the impending battle.

Substantive Developmenls

Fraudulent misrepresentation

To recover for fraud, there must be a
misrepresentation of a material existing
fact on which the plaintiff relied and which
was the proximate cause of damages to the
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plaintiff. Harmeon v. Motors Ins. Corp., 493
So. 2d 1370, 1373 (Ala. 1986). The
Supreme Court of Alabama, particularly in
the area of fraud involving credit life insur-
ance, issued several decisions concerning
what constitutes a misrepresentation upon
which a claim for fraud may be based:

McCullar v. Universal Underwriter's
Life Insurance Co., No. 1930246, 1995
WL 577025 (Ala. Sept. 29, 1995).

In McCullar v. Universal Underuriter's
Life Insurance Co., No. 1930246, 1995
WL 577025 (Ala. Sepl. 29, 1995), Cindy
and Allen McCullar purchased a new
Oldsmobile Cutlas Cierra from Regency
Chevrolet-Olds, Inc. The purchase price
of the automobile was $14,248.19. The
McCullars made a paid $1,500, leaving an
unpaid balance of $12,748.19, which they
financed. As a part of the Lransaction,
Regency employees, acting as agents of
Universal, sold the McCullars credit life
and credit disability insurance on Allen
McCullar. The cost of credit life insur-
ance was $1,037.10 and §1,306.75 for the
credit disability insurance—increasing
the balance of the loan to §15,108.54. To

the close the transaction, the McCullars
signed a contract to finance $15,108.54,
plus pre-computed interest. The total to
be repaid over 60 months, with payments
of $345.70 per month, was $20,742.

On May 7, 1993, McCullar sued Uni-
versal, Regency, and Regency’s individ-
ual employees in Macon County, alleging
fraud. McCullar charged that Regency
represented o her that they were selling
to her the amount of insurance “needed,”
but sold to her credit life insurance with
the amount of insurance based on the
total amount of the contract instead of
the amount financed under the contract,
In other words, McCullar charged that
Regency defrauded her by basing the
amount of insurance on $20,742 instead
of $15.108.54. As a result of the manner
in which Regency structured the trans-
action, Regency and Universal charged
$1,037.10 in premiums for the credit life
insurance instead of §755.45, and simi-
larly, charged a higher than necessary
premium for credit disability coverage.
McCullar alleged that Regency failed to
disclose to her that the amount of the
insurance was more than she and her
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former husband needed to repay the debt
owed on the vehicle in the event that Allen
McCullar became disabled or died.

In support of their motion for summa-
ry judgment, defendants submitted affi-
davits from Robert Floyd, supervisor of
the Alabama Banking Department’s Bureau
of Loans, and Harland Dver, an employee
of the Alabama Department of Insur-
ance. Floyd, an administrator responsible
for the enforcement of the *Mini-Code,”
testified that the premium for decreas-
ing credit life insurance can be written
for the total amount of payments due on
add-on/precomputed interest credit sales
transactions, instead of the amount of
principle, Furthermore, Dyer, an actuary
who interprets Alabama's insurance reg-
ulations, testified that the Insurance
Department interprets “amount of cred-
it” to mean the total amount of payments
plus precomputed interest on the credit
transaction, an interpretation he felt was
consistent with that of Banking Depart-
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ment Regulation No. 28, Regulation No,
28 provides: “The amount of individual
credit life insurance written under one
or more policies issued by the same lender
shall not exceed the original face amount
of the specific contract of indebtedness...;
the amount of insurance shall never
exceed the approximate unpaid balance
of the loan." McCullar, No. 1930246,
1995 WL 577025, at *4.

The trial court entered summary judg-
ment in favor of the defendants. The
Supreme Court of Alabama reversed.
Section 5-19-20 states insurance on a
“eredit transaction shall not exceed the
approximate amount... of the credit.”
The supreme court further noted that
Regulation No. 28 required that the
amount of insurance shall not exceed
the approximate unpaid balance of the
loan. According to the court, Regency
clearly charged McCullar premiums on
credit life and credit disability insurance
on the amount of the unpaid balance plus
accumulated interest, not the unpaid bal-
ance of the loan. The court held that the
State Department of Insurance interpre-
tation of Regulation No. 28, as enforced
by Alabama's Banking Department, is
inconsistent with the plain meaning of
§5-19-20{a). The court, therefore, held
that the amount of credit life and credit
disability insurance should be based on
the original face amount of the specific
contract’s indebtedness, without includ-
ing precomputed interest. Consequently,
the court ruled that McCullar had pre-
sented a genuine issue of material fact
from which a jury could find that the
defendants committed fraud.

Justice Butts concurred specially to
note that “even if the credit life transac-
tion at issue in the appeal did not violate
Regulation 28, mere compliance with
that regulation is not a shield broad
enough to protect a defendant who has
otherwise committed a fraudulent act as
a parly of a credit life insurance sales
contract.” MeCulfar, No. 1930246, 1995
WL 577025, at *8. Justice Houston con-
curred in the result, but not the reason-
ing. stating that summary judgment was
improper because discovery was incom-
plete and because the meaning of Regu-
lation 28 was and is not at all clear as
interpreted under §5-19-20.

The Supreme Courl of Alabama granted
an application for rehearing in MeCrallar and
has scheduled oral argument on April 1,

1996, The future impact of the court's
decision is, therefore, presently unsettled.

Broun Machine Works & Supply Co. v.
Insurance Co. of N. America, 659 So,
2d 51 (Ala. 1995).

The Supreme Court of Alabama an-
swered the following questions certified
by the United States District Court for
the Middle District of Alabama, the Hon-
orable Ira DeMent presiding:

{1)In a breach of contract action,
when an insurer fails to deliver a
copy of the policy to an insured
in accordance with Alabama
Code 1975, § 27-14-19, but does
provide a certificate of insurance
which sets out the general cov-
erage withoul enumerating the
limitations and exclusions, is the
insurer estopped from asserting
an otherwise valid exclusion?

{2)Would it alter the opinion of the
Court if, in addition to the above
facts, the insurer’s agent made
misrepresentations to the insured
that the insured had full cover-
age under the policy, upon which
[representations] the insured
relied to its detriment?

In answer to the first question, a ques-
tion of first impression in Alabama, the
Supreme court of Alabama created an
exception to the general rule in Alabama
that insurance coverage cannot be creat-
ed or enlarged by estoppel. In so hold-
ing, the court concluded that $27-14-19
of the Code of Mabama requires that an
insurance policy be “mailed or delivered”
to the purchaser of a policy and to the
named insured and that an insurer may
be estopped from asserting conditions of,
or excluding from, coverage where such
a purchaser or insured is prejudiced by
the insurer's failure to comply with the
statute, Additionally, the supreme court
held that because a purchaser and the
named insurer are so obviously included
within the terms of §27-14-19, the mere
delivery of a certificate of insurance, even
one disclaiming any effect on the pur-
chaser’s or the named insured’s legal
right under the policy, will not be suffi-
cient to comply with the statute.

In response to the district court’s sec-
ond certified question, the supreme court
found that alleged misrepresentations of
the defendants do not alter their answer to

THE ALABAMA LAWYER



the first question. The fact that the defen-
dants committed fraud does nol change
the plaintiff's status under $27-14-19 and
the requirements thereunder, but it may
be relevant in determining whether the
plaintiff was prejudiced by the insurer's
failure to comply with the statute.

Miller v. Dobbs Mabile Bay, 661 So. 2d
203 (Ala. 1995).

On February 28, 1989, Mearl Miller
purchased a 1985 Ford LTD Crown Vic-
toria automobile from Treadwell Ford.
During the negotiations for the sale, a
Treadwell salesman asked Miller if he
intended to purchase credit life insurance
coverage. Miller replied that he did not
want coverage, and he informed the sales-
man that he was ill and would not qualify.

Later, after agreeing to the purchase,
Miller dealt with another Treadwell
employee who represented Ford Life
Insurance Company, The emplovee asked
Miller if he would like to purchase credit
life insurance coverage. Again, Miller
answered that he did not want the cover-
age and told the employee that he was ill.
Moreover, Miller, after examining the
form, was aware that coverage was
optional. The Treadwell employee stated
that if Miller did not buy the credit life
coverage, he could not buy the car. When
Miller again raised his health difficulties,
the emplovee represented to Miller that
his health would not be a problem and
that the insurance would be effective
notwithstanding the state of his health.
Miller signed the necessary paperwork for
credit life insurance coverage, including a
health certificate stating that he was in
good health. Soon after purchasing the car,
Miller was diagnosed with lung cancer and
died approximately eight months later.

Joyce Miller, administratrix of Mearl
Miller's estate, brought an action against
Ford Life Insurance Company and Dobbs
Maobile Bay, d/b/a Treadwell Ford. While
affirming the trial court's dismissal of
Miller's claims for fraud, which expired
at her husband’s death, the Supreme
Court of Alabama held that sufficient evi-
dence was presented at trial to proceed
under the breach of contract claim
against Ford Life Insurance Company. In
50 holding, the supreme court held that
while viewing the evidence in a light most
favorable to Mrs. Miller, Mr. Miller never
contended that he was in good health. In
fact, the supreme court noted that the
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Treadwell salesman and Ford Life repre-
sentative were aware of Mr, Miller's
health and that he did not want credit life
coverage, Sufficient evidence was present-
ed that Mr. Miller purchased the insur-
ance only after the Ford Life representative
insisted that his poor health would not
be a problem. The supreme court held
that an insurance company is bound by
the actions of its agent when the agent
knows of an applicant's adverse health
history and yet sells a policy without
regard Lo that knowledge.

Fraudulent suppression

To establish a prima facie case of sup-
pression, a plaintifi must show: (1) that
the defendant had a duty to disclose a
material fact, (2) that the defendant con-
cealed or failed to disclose this material
fact, (3) that the defendant's conceal-
ment or failure to disclose this material
fact induced the plaintiff to act or to refrain
from acting, and (4) that the plaintiff
suffered actual damage as a proximate
result. Dodd v. Nelda Stephenson Cherro-
let, Inc., 626 So, 2d 1288, 1293 (Ala. 1993),

“Mere silence is not fraudulent in the
absence of a duly to disclose. A duly to
disclose may arise from a confidential
relationship, from a request for informa-
tion, or from the particular circumstances
of the case.” Hines v. Riverside Chevro-
fet-Olds, Inc., 655 So, 2d 909, 918 (Ala.
1994). Recent decisions by the Supreme
Court of Alabama recognize a duty to dis-
close in circumstances where a defendant
has superior knowledge or a relationship
of trust with a plaintiff.

Union Securily Life Insurance Co. v.
Crocker, 667 So. 2d GBS (Ala. 1995).
In Union Security Life Insurance Co,
¢, Crocker, 667 So. 2d 688 (Ala. 1995),
the Supreme Court of Alabama held that
an agent of a credit life insurer, who has
superior knowledge, has a duty to disclose
to an unsophisticated insured that bene-
fits may not be paid under the policy in
the event it is discovered the insured has
known health problems. Evelyn and Cole-
man Crocker discussed with Sammy Tay-
lor, an employee of First Alabama Bank
of Choctaw, the possibility of obtaining a
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consolidation loan. On the application to
Union Security Life Insurance Co. for
credit life insurance, Taylor pre-marked
separate health disclosure statements for
both Mr. and Mrs. Crocker. Tavlor
marked “no” on nine health questions,
indicating that neither Crocker had pre-
viously been ill. Mr. Crocker suffered,
however, from Parkinson's disease and
heart disease, having undergone serious
heart surgery twice within the last ten
vears, Both Evelyn and Coleman Crocker
signed their individual disclosure forms.

Later, Mr. Crocker died of heart disease.
Mrs. Crocker submitted a death certificate
to Union Security in an effort to make a
claim under the credit life insurance pol-
icy. Union Security denied coverage based
on Mr. Crocker's history of heart disease
and his failure to disclose the condition.
Mrs. Crocker sued Union Security and
other defendants for fraud; the trial court
granted summary judgment in favor of
the defendants.

At the time Taylor prepared the health
disclosure statements for the Crockers,
Taylor was acting as an agent for Union
Security and due to vears of experience,

was quite knowledgeable about the qual-
ifications necessary to oblain credit life
insurance. Taylor testified that he knew
that Union Security could investigate the
Crockers' medical history within the first
year of coverage, but felt that there was
no other way that the couple could obtain
insurance, Moreover, Taylor received a
commission on each policy issued, regard-
less of whether benefits under the policy
were ever paid by the company.
According to the evidence before the
trial court, Taylor also was well aware of
Mr. Crocker's health condition, Evidence
indicated that Mr. Crocker noticeably
tremored on a continuous basis, that Tay-
lor had visited in their home, and that Tay-
lor and his wife had vacationed with the
Crockers. Although knowledgeable about
Mr. Crocker's poor health, Taylor pur-
posefully falsified the health disclosure
forms, indicating that the couple was in
good health and had no history of illness.
The Supreme Court of Alabama held
that substantial evidence of fraud was
presented to the trial court, precluding
summary judgment. The supreme court
further held that no evidence was pre-
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sented that the Crockers had any knowl-
edge or experience concerning credit life
insurance. The Crockers relied on Tay-
lor's friendship, expertise and superior
knowledge. The court, therefore, held
that Taylor had a duty to disclose to the
Crockers that benefits under the policy
might not be paid if Union Security reject-
ed Mr. Crocker's application because of
his poor health.

Liberty National Life Insurance Com-
pany v. McAllister, No. 1931163, 1995
WL 129224 (Ala. Feb. 24, 1995).

In Liberty National Life Insurance
Company v. McAllister, No. IEiE‘lllEJ'n::'iE
1995 WL 129224 (Ala. Feb. 24, 1995},
the Supreme Court of Alabama held that
where an agent has a relationship of trust
with an insured, the agent has a duty to
explain and fully disclose differences
between insurance policies. Edith McAl-
lister, a widow, had been a Liberty Nation-
al Life Insurance Co. ("Liberty National”)
policyholder since 1947, In 1982, she
purchased a Liberty National cancer
insurance policy for herself, which pro-
vided coverage for various costs associat-
ed with cancer treatment, including
limited hospital expenses, surdical expens-
es, private nursing costs, and unlimited
coverage for radiation, chemotherapy
drugs, and prescription drugs. Later, Lib-
erty National embarked on a program to
persuade its cancer insurance policyhold-
ers to exchange older policies, such as
the one McAllister owned, for new can-
cer policies. The new policies increased
coverage in certain areas, but limited cov-
erage for radiation and chemotherapy
treatments as well as prescription drugs.

In 1987, Rick McLendon, McAllister's
Liberty National agent, represented Lo
McAllister that the new Liberty National
cancer policy “was a better policy and
had better coverage” than the existing
1982 policy. McLendon failed to disclose
to McAllister that certain benefits under
the 1982 policy would be limited or elimi-
nated by the 1987 policy. McAllister did
not review the new policy at the time she
agreed to purchase it, but testified that

P. Leigh O'Dell
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she “trusted” him. Moreover, at the time
she agreed to switch policies, McAllister
was given a brochure describing the cov-
erage provided by the new policy, but the
brochure failed to contain any compar-
isons between the coverage under the
1982 policy and that of the 1987 policy.

In 1992, McAllister’s aunt was diag-
nosed with cervical cancer. McAllister’s
aunt had previously purchased an old
cancer policy, which she had exchanged
for the newer policy. After McAllister's
aunt was diagnosed, McAllister's aunt
learned that the policy would not cover
many of her medical bills. After discussing
this with McAllister, McAllister discovered
the differences between the 1982 policy
and the 1987 policy for the first time.

McAllister sued Liberty National for
misrepresentation, deceit, and fraudulent
suppression; a jury awarded her $1,000
in compensatory damages and $1 million
in punitive damages. On appeal, Liberty
National contended that the trial court
erred by submitting McAllister’s fraudu-
lent suppression claim to the jury. Accord-
ing to Liberty National, the sales brochure
provided to McAllister fully disclosed all
material facts pertaining to the policies,
and therefore, Liberty National was enti-
tled to judgment on McAllister's claim
for suppression as a matter of law.

The Supreme Court of Alabama held
that McAllister had presented substan-
tial evidence from which a jury could
find that Liberty National was under a
duty to explain to McAllister the differ-
ences between the 1982 policy and the
1987 exchange policy before selling her

the new policy, either directly through
its agents or through a sales brochure.
MeAllister had a relationship of trust with
McLendon. Based on that evidence, the
supreme court held that it could be
found that McLendon had a duty to assist
MeAllister in understanding the differ-
ences between the old and new policies
and that the brochure which McLendon
provided did not fully disclose all of the
material facts relating to the reduction
of coverage under the 1987 policy.

Smith v, First Family Financial Ser-
vices, Inc., 626 So. 2d 1266 (Ala.
1993).

In Smith v. First Family Financial
Services, Inc., 626 So. 2d 1266 (Ala.
1993), the Supreme Court of Alabama
held that a mortgage lender has a duty
to fully disclose a yield spread premium
to a borrower. Billie Jo Smith and
Thomas L. White sued First Family
Financial Services, Inc. and others for
fraud for failure to disclose all finance
charges relating to a residential mort-
gage and for charging plaintifis points
in an amount in excess of that allowed
by statute,

Plaintiff Smith’s house was destroyed
by fire. Smith purchased a shell of a
house with the fire insurance proceeds
and sought a loan from EquiSouth to
finish the dwelling. EquiSouth submit-
ted Smith's application to First Family
for approval. First Family conditionally
agreed to loan Smith the money when
her brother agreed to co-sign the note
and application. The annual interest rate

charged by First Family on the loan was
16 percent, with EquiSouth, in accor-
dance with its arrangement with First
Family, able to add up to 2 percent to
the interest rate. In addition, First Fam-
ily paid EquiSouth 75 percent of the pre-
sent value of the 2 percent spread as an
additional fee, which was not disclosed
to the plaintiffs. The loan was to be
closed with funds provided by First
Family, with the note immediately being
assigned from EquiSouth to First Fami-
ly following the closing. Plaintiffs con-
tended that Alabama law required
EquiSouth and First Family to disclose
the origination fee and yield spread pre-
mium as a finance charge and that the
payment of 75 percent of the additional
2 percent origination fee violated Alaba-
ma law because EquiSouth collected in
excess of the 5 percent origination fee
permitted by statute.

Neither First Family nor EquiSouth
disputed that the plaintiffs paid an
amount in excess of the 5 percent maxi-
mum origination fee under the loan nor
the fact that the loan was a consumer
loan transaction covered by the Mini-
Code of Alabama, which requires that all
finance charges be disclosed by the
lender, Section 6-5-102 of the Code of
Algbama codifies the common law rule
that an action for fraud arises where one
with a duty to disclose conceals or with-
holds a material fact. See Ala. Code §6-
5-102 (1993). The Alabama Consumer
Credit Code, codified at §5-19-1 to §5-
149-31 of the Code of Alabama, “makes
material all finance charges payable
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directly or indirectly by the borrower as
an incident to credit.” Smith, 626 So. 2d
at 1268, Furthermore, §5-19-4(g) allows
a creditor in a contract involving real
property to charge and collect points
not to exceed five percent of the original
balance of the principal.

The Supreme Court of Alabama
opined that “|t|here is no question that
such pavments [75 percent of the 2 per-
cent spread| are part of the total finance
charges borne by the borrower under
the Mini-Code and, as such, are
required to be disclosed to the borrower
under Alabama law.” Jd. at 1272, Conse-
quently, the court reversed the circuit
courl’s grant of summary judgment and
found that substantial questions of
material fact existed as to whether the
defendants had a duty to disclose the
overcharge of points. The court held
that although there was nothing illegal
about EquiSouth acting as a morlgage
broker to First Family's role as mortgage
lender, questions of fact existed as to
whether the defendants violated Alaba-
ma law by not properly disclosing their

relationship and more importantly, not
disclosing all of the finance charges
incurred by the plaintiffs as a result of
the loan,

Hines v. Riverside Chevrolet-Olds,
Inc., 655 So. 2d 909 (Ala. 1994).
Richard and Linda Hines purchased an
Oldsmobile automobile from Riverside
Chevrolet. Apparently, the left rear quarter
panel of the car had been repainted by
General Motors Corporation before deliv-
ery of the vehicle to the dealer. After sever-
al months, Mr. Hines noticed a slight
discrepancy in color between the paint on
the left rear quarter panel and that on the
rest of the car. When he was unable to
resolve this problem with the dealer, he
filed this lawsuit alleging fraudulent sup-
pression and misrepresentation. The trial
court granted summary judgment finding
that the defendants had not suppressed or
concealed any material fact because the
repainting of the car was not a material
fact and that the evidence was insufficient
to support a “claim for punitive damages,”
because the plaintiffs failed to present clear
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and convincing evidence that the defen-
dants had an intent to deceive or had
committed gross, oppressive, or malicious
conduct, Hines appealed.

This case is important in several
respects. First, the supreme court, empha-
sizing the defendants’ superior knowl-
edge that the car had been repainted and
the likelihood thal the plaintiff would
not otherwise have purchased the vehi-
cle if he had known that fact, held that
the question of whether the defendants
had a duty to disclose should have been
submitted to the jury,

Because the Hineses were mem-
bers of a group or class of persons
who General Motors expected or
had special reason to expect would
be influenced by its decision not to
disclose information about the
repainting of damaged automobiles,
General Motors and the Hines have
a sufficient relationship on which
to base a duty to disclose.

Hines, 655 So. 2d 920. The suppressed
fact was material because the Hineses
presented sufficient evidence from which
an impartial trier of fact could infer that
the process employed to repaint cars with
damaged or defective paint produces a
markedly inferior paint finish.

Perhaps the most important issue pre-
sented by this case is whether the plain-
tiffs were required to present “clear and
convincing evidence of intent for the
purpose of submitting the issue of puni-
tive damages to the jury.” To resolve that
issue, the court considered the interac-
tion between the requirement of proof
by substantial evidence to submit an issue
of fact to a jury provided by Code of
Afabama §12-21-12 and the requirement
of clear and convincing evidence for
imposition of punitive damages provided
by Code of Alabama $6-11-20(a). After
considering the purpose of those
statutes, the court reasoned:

Section 12-21-12(a) establishes
the quantum of evidence necessary
to submit an issue of fact to the
trier of fact, when the sufficiency of
the evidence to support an issue of
fact is tested, Unless a higher stan-
dard is provided by statute, rule or
decision, substantial evidence is
required to submit an issue of fact
to the trier of fact. §12-21-12(c).
This statute limits the authority of a
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trial court to submit an issue of fact
to the trier of fact.

Section 6-11-20(a), however,
limits the authority of the trier
of fact to award punitive dam-
ages—that is, a trier of fact may
award punitive damages unless
the plaintiff proves by “clear and
convincing™ evidence that the
defendant consciously or deliber-
ately engaged in oppression,
fraud, wantonness, or malice
with regard to the plaintiff, Thus,
by its very language, §6-11-20
does not define the standard for
determining whether a genuine
issue of fact, material to a claim
alleged by the plaintiff, exists for
the trial court to submit to the
trier of fact; rather, it defines a
standard of proof for determin-
ing whether the trier of fact has,
or had, the authority to award
punitive damages.

Hines, 655 So. 2d at 925; see Ex parie
Norwood Hodges Motor Co., No, 1930150,
1995 WL 560027 (Ala. Sept, 22, 19495),

The court emphasized that there is no
“claim for punitive damages,” bul rather
certain claims (such as wantonness) will
support both compensatory and punitive
damages. The Court appeared to leave to
the trial court the authority to refuse to
instruct the jury on punitive damages
when the plaintiff has not submitted
clear and convincing evidence of intent
to authorize the trier of fact to award
punitive damages. This case should be
studied in detail by any attorney who
practices in the areas of litigation often
involving punitive damages.

Life of Georgia v. Johnson, No.
1940357, 1995 WL 683857 (Ala. Nov.
17, 1995)

On November 17, 1995, in Life of
Georgia v. Johmson, No. 1940357, 1995
WL 683857 (Ala. Nov, 17, 1995), the
supreme court made major changes in
the Alabama system for awarding puni-
tive damages. The court held that in the
future where punitive damages claims are
made, the jury will be given a special
interrogatory to determine whether or
not punitive damages should be awarded
against a defendant. Assuming the jury
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finds punitive damages are appropriate,
a second phase of the trial will begin
during which the jury will be provided
additional evidence and instructed to
apply a number of factors in determin-
ing the appropriate amount of punitive
damages. In addition, 50 percent of any
punitive award (after attorneys’ fees and
expenses) will be paid to the State Gen-
eral Fund.

This remarkable opinion arose out of a
rather ordinary set of facts. Daisey L.
Johnson sued Life Insurance Company of
Georgia alleging that it had engaged in
intentional and reckless iraud by selling
her a Medicare supplement insurance
policy that was worthless to her because
she was eligible for Medicaid. Although
Johnson, an 84-year-old woman with a
third-grade education, was already pay-
ing premiums to Life of Georgia on nine
different policies, she was approached by
an agent who recommended that she
purchase a Medicare supplement policy.
The agent told Johnson she needed that
palicy so that if she went to the hospital
“you wouldn't have to worry about your
doctor's hill." Johnson purchased the

policy and within a few years the premi-
um had escalated to the point where it
represented one-third of Johnson's fixed
income, The jury awarded $15 million in
punitive damages. The trial court, apply-
ing the factors from Hammond and
Green 0il, reduced the verdict to
$12 500,000, The supreme court, with-
oul condoning the obviously egregious
conduct of Life of Georgia, reduced the

verdict to $5 million,

The court used this case as a vehicle
to make two substantial changes in
Alabama's system for awarding punitive
damages. First, the court provided for a
bifurcated trial on the issue of punitive

damages.

The trial court shall charge the
jury on the appropriate law, and the
jury shall first determine liability
and the amount of compensatory
damages. if any. The jury will also
decide by special verdict whether
the evidence justifies the imposi-
tion of punitive damages. If the jury
answers the special verdict in the
affirmative, the trial shall resume.

In the second part of the bifur-
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cated trial, the parties shall be
permitted to introduce all evi-
dence, financial or otherwise, that
is relevant to the question of what
amount the verdict should be to
accomplish the purpose punitive
damages were designed to serve,

All evidence presently admissible

al a post-verdict Hammond/Green

il hearing may be introduced

before the jury retires to consider

its pumitive damages verdict. The
jury is to be guided not only by
the factors set forth in Hammond
and Green O4f, but also by those
factors stated in the statute and in
other case law. Davis Carr, writ-
ing in The Alabama Lawyer, has
offered the following compilation
of factors, drawn from both case
law and statute, that can be con-
sidered:

From the statute [§ 6-11-23,
Ala. Code 1975 (Supp. 1989)]:

1. Nature, extent and ‘economic
impact’ of verdict on plaintiff or
defendant.

2. Amount of compensatory dam-
ages.

3. Whether defendant has been
guilty of similar acts in the past.

4, The nature and extent of any
effort by defendant to remedy
the wrong.

From Green Oil:

L. Does the punitive damages
award bear a reasonable rela-
tionship to the harm likely to
occur from the defendant’s con-
duct?

2. The degree of reprehensibility of
defendant’s conduct, including:
(a) the duration of this con-

duct;

(b} the degree of defendant's
awareness of any hazard
which this conduct has
caused or is likely to cause;

{¢) any concealment or cover-
up of the hazard;

(d) existence and frequency of
similar past conduct,

3. Punitive damages should remove
the profit, if any, from the defen-
dant and should be in excess of
the profit so that defendant rec-
ognizes a loss,

4, Defendant’s “financial position.”
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5.Cost of litigation to the plain-
tiff,

B, I defendant has received crimi-
nal sanctions, that should be
taken into account in mitiga-
tion.

7.1f there have been other civil
actions against the same defen-
dant based on the same con-
duct, this should be taken into
account in mitigation of the
punitive damages.

From Hammond:

1. Culpability of defendant's con-
duct.

2. The desirability of discouraging
others,

3. "The impact” on the parties.

4. "Impact” on innocent third par-
ties.

From Helloway [Ridout's-
Brown Service, Inc. v. Holloway,
397 So. 2d 125, 127 (Ala. 1981)):

The punitive damages award

should sting, but ordinarily it
should not destroy.

From Wilson [v. Dukona Corp.
N.V., 547 So. 2d 70 at 73 (Ala.
1989)]:

Defendant's “right to fair
punishment” must be consid-
ered above plaintiff's right to
recover the fullest amount of
punitive damages.

From Lavoie [Aetna Life Ins.
Co. v. Lavoie, 505 So. 2d 1050 at
1053 (Ala. 1987);
“A comparative analysis with
other awards in similar cases.”

Life of Georgia, No. 1940357, slip op.
at 22-24. The decision to establish this
bifurcated process was unanimous
including the vote of the new Chief Jus-
tice Perry 0. Hooper, Sr.

The court then considered the severe
criticism of recent vears “that punitive
damages awards sometime amount to
an undeserved windfall to the prevailing
plaintiff.” fd. at 25. The court conclud-
ed: “It is appropriate and fair that some
part of the civil fine imposed by juries
in the form of punitive damages awards
should be devoted to the general wel-
fare of all citizens ol Alabama.” The
court, therefore, held:

Hereafter, all punitive damages
judgments that have not been paid

and satisfied shall be allocated as
follows: After any post-verdict
review is concluded by the trial
court, and after appellate review, if
any, the amount of the judgment as
finally determined shall be paid
into the trial court. The trial court
shall order all reasonable expenses
of the litigation, including the
plaintiff's attorney fees, paid. The
trial court shall then order the
clerk of the court to divide the
remaining amount equally between
the plaintiff and the State General
Fund.

Id. al 28.

Justice Maddox dissented from the
portion of the Opinion allocating a por-
tion of the punitive damage award to
the state. In his opinion, that issue is
one solely directed to the responsibility
of the Legislature. Justice Butts issued
a separate dissent on the allocation
issue. He agreed with Justice Maddox
that it was the Legislature’s determina-
tion whether a portion of an award
should be paid to the state, if so, what
percentage the state should receive, and
to what fund or agency the monetary
awards should be allocated, Justice
Butts also indicated his strong opinion
that any change in the allocation of
punitive damages should begin only in
the future.

The court has agreed to rehear the
case. It is unclear if the court will per-
sist in the direction of reform direction
or withdraw its earlier decision. If the
court chooses to reaffirm their earlier
decision, material and sweeping changes
will result in the way fraud actions are
litigated in Alabama.

Boswell v. Liberty National Life Insur-
ance Co., 643 So. 2d 580 (Ala. 1994).

In Boswell v. Liberfy National Life
Insurance Co., 643 So. 2d 580 (Ala, 1994),
the Supreme Court of Alabama held that
a plaintiff who alleged that a defendant
fraudulently induced the plaintiff to pur-
chase “less valuable” cancer policy stated
a claim for fraud even though no claim
had been made under the policy. Wilhel-
mena Boswell sued Liberty National Life
Insurance Company alleging misrepre-
sentation and fraudulent suppression in
the sale of cancer insurance,

Plaintiff alleged that Liberty National,
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through its agents, told her that a
“newer and better cancer policy”™ would
provide additional benefits and more
complete coverage than the old policy
had provided to induce her to exchange
the old policy for the new one. In fact,
the new policy not only cost more, but
offered less coverage, Defendants filed a
Rule 12(b}(6) motion contending that
accepling the allegations of the plain-
tiff’s complaint as true, she had suffered
no injury because she had not made a
claim under either policy. The trial
court granted that motion, and Boswell
appealed. The supreme court reversed:
The injury or damage alleged is that
the plaintiffs were persuaded, through
the fraudulent acts of the defendants,
to pay for something they did not
receive. In other words, the alleged
injury or damage was the payment of
greater premiums than were neces-
sary because the plaintiffs received no
additional coverage in return for the
greater premiums and lost benefits
they already enjoved under the old
policy,
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Boswell, 643 So. 2d at 582.

The court recognized the potential
for confusion by the trial bar in light of
the two distinct lines of cases on the
issue of whether damage has been suf-
iered from an insurer's fraud where no
claim has been made under the policy.
Compare Moore v. Liberty Nat'l Life
Ins. Co., 581 So. 2d 833 (Ala. 1991) with
Liberty Natl Life Ins. Co. v. Waite, 551
So. 2d 1003 (Ala. 1989). The court over-
ruled the Moore line of cases to the
extent those cases are inconsistent with
the ruling in Boswell,

Conclusion

The evolution of fraud as it relates
to consumers is never-ending, This
process has become intensified by
the continuous introduction and debate
of reform legislation in the Alabama
Legislature. This chronology high-
lights recent decisions of the Supreme
Court of Alabama and remarks on how
they have, and will, impact the litiga-
tion of fraud claims throughout the
state. [ |

Endnotes

in Ex parte New England Mutiadl Lie Insusance Co

663 So. 2d 952 958 (A= 1995), the Supneme Coun
of Alpbama hald thal an msurer "doad” businass
under § 6-3-5 in & county whate its policyholdarn
redide and where il angages in systemalic oonme

EpOndencEs

I Ex parie Toyolta Molor Credtt Corp., 844 So, 2d
BTO (1994), the supreme court also hoeld that deben-
dants had failed io prove that the fransforoe county
wolld ba signticantly mora conveniend thal tha plain-
s chows of forum, whare the plaintd! filed the
action in & county where Toyola Molor Credil and
fedow delondant Wordd Omni Financial Comporation
regulany entared imlo retml Sales and Nnancing
agreamants with resdents of the forum county. To
AT Tl CASeS whire The Supheme oo Pk
ruled Thad an achion should not be fransfemed ior the
oorvermnce of 1hé partes, ssa Ex parie Swill Loan
& Finance Co., Mo, 1940384 (Ala. Aug. 11, 1865);
Ex pane Ala. Power Co., 840 So, 2d 821 (Al
1084); Ex parte Johnson, 638 So, 2d 772 (Ala
1804}, Ex panle AmSouth Bank, N.A., 680 So, 2d
715 [Aln. 1981); Ex parte W.5. Newsll Inc, 660 So
2d 725 (Ada, 1800); Ex parie Ford Mowar Crcti G,
561 So. 3d 244 (Ala. Civ. App. 1990)

Ex parte infegon Compu, No. 1841811 (Ala. Dec. 15,
1995) (hoking thal transier wananisd whans non of
T evenits oocurmed o parbes of witredsen fedaced
n the lorem ssacied by plandfis), Siar v. Containg
Corp. of Amanca, 631 S0 20919 (Ala. 1904)

Thes case mury be mon cieay undensiond by mcemin
g iy Supioeme Cou’s: prior decissons in Kaly v, Con-
necicut Mut. Life ins. Co., 628 So. 2d 454 [Ala. 1953)
and Mickax v, Stover, 551 So. 2d 259 (Ala. 1089)

A must read for every
lawyer in America today!

(On a warm June night in
When

Wockingbird.

1966, | saw To Kill a

Atticus Finch walked from the

courtroom and the gallery rose in his honor, tears
streamed down miy face. | wanted to be that lawyer. Mike
Papantonio’s fn Search of Atticus Finch shows how we can
all be Atticus Finches, both as lawyers and people.”

— Morris Dees

Southern Poverty Law Cenlter

‘This powerful and insightful book will be looked upon in
years (o come as the trial lawyer's guidebook to life. It is
motivational! It is inspirational! It is thought provoking!
And it is a book that needs (o be read and understood by
those advocates who try cases, Mike Papantonio has once

again demonstrated his extraordinary

ilities as a pifted

author, a principled leader, and a human being, with a zest
for living a full, complete and balanced life.”
— John F. Romano, Editor
Trial Diplomacy fournal

“Achieving excellence in lawyering is not possible until we
understand that we must seek excellence in alf areas of our
livies, Papantonio does an excellent job r_-'q.i]F:Lirﬂn-,: whv.”

= James (). Haley

Hare, Wynn, Newell and Newton

c Order Today: 1-800-577.9499 Or by check to:
E Ouly $24.95 plus $3.00 S&H

(Ack) Plowicls Sales. Ta if apybecalile

Seville Pubdishing, P.O. Box 12042
Persacrda, FL 3255402047

MAY 1996/ 175



Injuries
and Loss
of Earnings

By James B, Smith, Jr. and Jack A. Taylor

n accountant was disabled in an
A;:tﬂmnbil& accident and is inca-
ble of continuing his full prac-
tice. A mother of young children is
disabled due to an injury and is not able
to continue working in her part-time
job. A factory worker whose job requires
significant physical activity has a hand
injury from a job-related accident.

Besides the physical injuries, what do
these individuals have in common? Their
future earnings may be reduced due to
the injury. Because of the financial impact
on their clients, both plaintiff and defense
attorneys should be interested in the
quantification of reduced earnings. This
quantification should be objective, and
provide neither a financial windfall to
the plaintiff nor penalize the defendant.
It should simply make the injured party
economically whaole.

But how can this loss of earnings be
quantitatively determined? We suggest
the following as a straight forward and
abjective method of determining the loss:
Loss of Earnings =

Future Lost Wages
+ Future Fringe Benefits
+ Future Nonmarket Services

- Future Earnings from
Alternative Employment

Let's take a look at each component
of the loss of earnings formula.

Lost Wages
First, the plaintiff's lost wages are the
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future wages that are foregone because
of an injury. Lost wages depend on the
current wage, wage growth rate, and
the number of years remaining in the
plaintif’s work life, After collecting this
information, the current wage is pro-
jected over the future work life using
the wage growth rate, Thus, a stream of
future wages is determined. The three
components of lost wages are discussed
below:

Current Wage. The current wage may
be based on last year's wage if that is an
accurate representation of the plaintiff's
current earnings' capacity, A tax return
can often be used to confirm the last
year's wage. If the plaintifil only worked
for a portion of the year due to the
injury, last year’s wage may need to be
annualized in order to project the earn-
ings for the entire yvear. For an hourly
worker, an alternative to using last
year's wage might be the current hourly
rate multiplied by the expected number
of work hours in a year. The expected
hours may need to be adjusted for any
expected periods of sickness or unem-
ployment. For young people still in
school, the impact of college education
on fulure earnings can be determined
by reviewing school records, education-
al level of parents and siblings, college
major, and any hobbies indicating
employment interest.

Wage Growth Rate. The next compo-
nent is the wage growth rate, which is

used for projecting future wages. The
wage growth rate may be determined
from the wage history of the plaintiff's
employer or governmental census sta-
tistics. The rate may vary by the plain-
tiff's age due to seniority, experience
and personal productivity, Over a per-
son's career, the wage growth rate may
increase rapidly at the younger ages,
increase more slowly in the middle
ages, and level off or even decline in the
years before retirement.

Remaining Work Life. The last com-
ponent in calculating the lost wages is
the number of years remaining in the
work life of the plaintiff. The work life
may vary by occupation, sex, education
and other variables that are specific to
the plaintiff, such as medical history.
Certain events may shorten the remain-
ing work life and may be considered
when calculating the lost wages. Thase
events might include:

* Reduced work life expectancy result-
ing from an early retirement program
offered by the plaintiff's company.

* Plaintiff's failure to minimize dam-
ages. For example, the plaintiff may
fail to accept alternative employment
or vocational training, fail to take
medication, fail to follow a doctor’s
recommendations for therapy or
recovery, or decline rehabilitative
surgery that does not impose a sub-
stantial health risk.
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* Phasing out of the plaintiff's occupa-
tion as a result of technological
advances.

Fringe Benefils

Besides the loss of future wages, the
plaintiff may also lose future fringe bene-
fits. Fringe benefits include the employ-
er'’s cost for the medical insurance plan,
dental and vision insurance plans, private
pension plan, savings or thrift plan, com-
pany car available for family purposes,
and Social Security. Information about
fringe benefits may be taken from
employee handbooks and labor contracts.

Loss of earnings should consider
fringe benefits because they may be
affected by the reduction in wages. Dou-
ble counting of wages and fringe bene-
fits should be avoided when considering
bonuses, vacation pay, sick pay, holiday
pay, cost of unemployment compensa-
tion, severance pay, and tools, equip-
ment and uniforms provided by the
employer. To avoid double counting, the
employer's Social Security payments on
behalf of the plaintiff may be considered
if Social Security income after retire-
ment is also considered. Also, the
employee's portion of the Social Securi-
ty tax should not be counted as a fringe
benefit if it is already included in wages.

The cost of employer-paid medical ben-
efits should not be projected after the
plaintiff becomes eligible for Medicare,
and the employer's cost ceases. Further,
employer-paid medical costs might reduce
when children are no longer covered by
the plan because the premium is usually
lower without the children's coverage.

Nonmarkel Services

The loss of earnings may also include
nonmarket services that were provided
by the plaintiff, but are no longer per-
formed by the plaintiff due to the
injury. These nonmarket services might
not be performed by anyone, or they
might be performed by someone else.
The nonmarket services will vary signif-
icantly by individual. While some are
very active around the house, others
may have a lack of time, interest or
desire for such activities. These services
might include car repairs, lawn care,
carpentry, plumbing repairs, and cook-
ing. Leisure activities, such as shopping
and gardening, might not be included.
Information on nonmarket services
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may be based on information from the
plaintiff and family.

The value of the nonmarket services
might be the number of hours needed to
perform the service multiplied by an
appropriate hourly rate. The hourly rate
should be reasonable; e.g., the rate for car
repairs will generally be higher than the
rate for lawn care. If a professional rate is
used, apply the hourly rate to the number
of hours that a professional would take,
which is usually fewer than the number
of hours required by a nonprofessional,

Earnings from Alternative Employment
Although the injured party may not
be able to return to full capacity in his
or her prior employment, there may be
alternative employment that will gener-
ate a future flow of earnings. The future
lost wages and fringe benefits from the
alternative employment are deducted
from the future lost wages and fringe
benefits from the prior employment.
The quantification of the fulure wages
and benefits from the alternative
employment will follow the approach
described in the previous sections,
Having considered the specific com-

ponents of the loss of earnings equation,
we turn now to other considerations.

Taxes

Taxes are not normally required in the
calculation of loss of earnings except for
federal cases. Tax calculations can be
quite complicated because of the gener-
al complexity of the tax law; e.g., tax
deductions, dependents moving out of
the household, and tax bracket changes.
If taxes are considered in the calcula-
tion of loss of earnings, the calculation
must consider taxes paid on both invest-
ment income and lost earnings,

Under the U. 8. Tax Code, awards for
actual damages due to personal injury
are generally not taxable. However, the
interest earned on a lump sum settle-
ment is taxable in the vear that the inter-
est is earned. Rules in some states specify
the treatment of taxes in the present
value calculation,

Cases Involving Death

Although this article primarily address-
es loss of income due to injury, many of
the methods and assumptions will also
apply to the loss of income due to death.
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In cases involving a death, the expenses
related to the injury, such as medical
and funeral expenses, may be included
in the loss of earnings. However, the
expenditures related to the personal
consumption of the decedent should be
deducted from the loss of earnings since
those expenditures cannol oceur,

The consumption expenditures include
all personal consumption (not just eco-
nomic necessities, such as food, clothing
and shelter), and typically exclude non-
personal expenditures (such as family
housing costs). Personal consumption
expenditures include the costs of gam-
bling, alcohol and hobbies. A review of
the decedent's life style, reputation and
morals may indicate the spending habits.

For young people, future personal
consumption might be determined by
examining the following:

* Educational level of parents, sib-

lings and decedent.

s School records of decedent — writ-
ten comments in the file may be as
importan! as the grades.

s Family's value of education.

* Work history of parents.

* Work ethic of parents.
= Court records, if any, of the decedent.

Present Value Caleulation

After projecting lost earnings for each
year of the remaining work life, the
income stream is normally discounted
at an appropriate interest rate to deter-
mine today's value (present value). The
present value calculation is necessary
because today’s money is worth more
than tomorrow’s money. For example,
51,000 today is worth more than 1,000
in one year because today's $1,000 can
earn interest during the year. Stated
another way, less money is required today
to fund a future payment because of the
interest earned.

The interest rate used in the present
value calculation may varv by state.
Generally, a state requires an interest
rate that is based on (a) state legislation,
(b} rules of the court, which is usually
set by the state’s highest court, or (c)
case law, The interest rate can also vary
by the type of case.

If there is latitude in selecting an inter-
est rate, most courts will accept a rate
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based on a safe investment, such as U, 5.
Treasury Bonds. Depending on the cir-
cumstances, AAA corporate bonds might
also be considered because of their high-
er vield and high investment quality.

There needs to be a consistency in the
treatment of inflation on interest rates
and wage rates. An inflation adjustment
should apply to hoth the interest rate
and wage growth rate, or should apply
to neither. Otherwise, the present value
calculation may be materially misstated.

The valuation date for the present
value calculation should be as close as
possible to the current date so that the
latest information on interest rates can
be employed. Further, if lost income
has occurred after the date of injury
and before the valuation date, those
losses should be accumulated at inter-
est to the valuation date. The total lost
income as of the valuation date is the
(a) accumulated value of past losses and
(b) present value of fufure losses.

SUmmary

The many assumptions and methods
used in calculating the loss of earnings
must be selected carefully because they
may have a material impact on the final
settlernent. Because each situation is
unique, a significant amount of exper-
tise and judgment is necessary in select-
ing the most appropriate assumptions

and methods.
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DISCIPLINARY REPORT

Heinstatement

* Tuscaloosa attorney William Eason Mitchell was removed
from disability inactive status and reinstated to the active prac-
tice of law, effective January 26, 1996, by order of the Alabama
Supreme Court dated February 12, 1996, [Pet. No. 95-004]

Disbarment

* Birmingham attorney John Freeman Tanner was dis-
barred by order of the Supreme Court of Alabama, effective
January 24, 1996, The order of disbarment was based upon
Tanner's affidavit and consent to disharment wherein he
admitted that he had pled guilty to felony charges in state and
federal court, specifically, a charge of theft of property in the
Circuit Court of Shelby County, and a two-count information
filed in the United States District Court for the Middle District
of Alabama charging conspiracy to commit mail fraud and tax
evasicn. |[Rule 23(a); Pet, No, 96-01]

Suspension
* Mobile attorney William Grover Jones, III was interimly
suspended by order of the Supreme Court of Alabama, said sus-
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pension effective January 22, 1996, Jones was suspended pur-
suant to Rule 20(a), Alabama Rules of Disciplinary Procedure,

The Office of General Counsel had filed a petition pursuant
to Rule 20{a) based upon an affidavit of a member of the
Mobile Bar Association Grievance Committee to the effect that
Jones was being investigated on a bar complaint which alleged
that he had misappropriated funds of a client. The affidavit fur-
ther stated that documentation obtained during the investiga-
tion of the complaint showed that Jones had received checks
from the Mobile County District Court pursuant to a garnish-
ment proceeding he was processing on behalf of a client, but
that none of these monies had been remitted to the client. Fur-
ther, Jones had failed to respond adequately to the complaint
and could not be located by the investigator for the Mobile Bar
Association Grievance Committee.

Based upon the Office of General Counsel's petition, the Dis-
ciplinary Commission interimly suspended Jones. Thereafter,
the supreme court entered an order consistent with the order
of the Disciplinary Commission which suspended Jones from
the practice of law and restricted him from maintaining a trust
account on the grounds that his actions caused great public
harm. |Rule 20(a); Pet. No. 95-08|

Public Reprimands

» Phenix City attorney Gregory Kelly received a public repri-
mand with general publication on February 9, 1996, Kelly was
emploved by a client to obtain an uncontested divorce and was
paid his fee, in full, in advance. Thereafter, Kelly failed or
refused to take any action with regard to obtaining the divorce
as he had been paid to do, Despite repeated attempts on the
part of the client to obtain information from Kelly concerning
her case, Kelly consistently failed or refused to return tele-
phone calls, respond to written correspondence or otherwise
communicate with the client concerning the status of her case.
When the client filed a complaint against Kelly with the Alaba-
ma State Bar, Kelly failed or refused to respond to the com-
plaint in a timely manner. Approximately two vears after
having been paid in full by the client, and only after the client
had filed a complaint with the Alabama State Bar, did Kelly
obtain the uncontested divorce as he had been paid to do, Dis-
cipline was imposed for having violated the following Rules of
Professional Conduct of the Alabama State Bar: Rule 1.3 which
provides that a lawyer shall not willfully neglect a legal matter
entrusted to him; Rule 1.4 {a) which requires a lawyer to keep
a client reasonably informed about the status of a matter and
to promptly comply with reasonable requests for information;
and Rule 8.4 (g) which provides that it is professional miscon-
duct for a lawyer to engage in conduct that adversely reflects
on his fitness to practice law. [ASB No. 94-345]

¢ Pelham attorney John E. Medaris received a public repri-
mand without general publication on February 9, 1996, In
1992, Medaris represented a bank in Pelham and in the course
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of his representation assisted the bank in an attempt to
defraud the bank’s insurance carrier. Medaris represented the
bank in a number of legal matters, one of which was a lawsuit
that had been filed against the bank concerning checks which
the bank had accepted and which allegedly contained forged
endorsements. The bank had insurance coverage for any liabil-
ity resulting from the suit, but the deductible was $25,000,
Medaris billed the bank on a monthly basis for work done on
the lawsuit and for work done on matlers unrelated to the law-
suit. Each month during the representation, Medaris sent the
bank two bills, The first was itemized and reflected charges for
work done on the lawsuit and separate charges for work done
on other unrelated matters. The second bill, however, was not
itemized and falsely reflected that the entire amount of the bill
was for the work done on the lawsuit when, in fact, part of the
bill was for work done on other unrelated matters. Medaris
advised the bank to use whichever of the two bills “would be
most helpful”, The second bill constituted a willful misrepre-
sentation of the amount the bank owed Medaris for his ser-
vices in connection with the lawsuit. This willful
misrepresentation was made by Medaris for the specific pur-
pose of allowing the bank to falsely represent to its insurance
carrier that the bank had paid a greater percentage of the
$25,000 deductible than had actually been paid. Discipline was
imposed for violation of the following Rules of Professional
Conduct: Rule 8.4 (c) which provides that it is professional
misconduct for a lawyer to engage in conduct involving dis-
honesty, fraud, deceit or misrepresentation and Rule 8.4 ()
which provides that it is professional misconduct for a lawyer
to engage in other conduct that adversely reflects on his fit-
ness to practice law. [ASB No. 93-070|

* Tuscaloosa attorney Darryl C. Hardin received a public
reprimand without general publication on February 9, 1996.
In May 1991, Hardin was employed by a client to probate the
estate of a deceased relative. After having been so emploved,
Hardin failed or refused to probate the estate in a timely fash-
ion and, in fact, did not complete a petition for final settle-
ment until September 1995, some nine months after the client
had filed a complaint against Hardin with the Alabama State
Bar. As a result of Hardin's delay in probating the estate, the
client incurred substantial costs for the administrator's bond.
During the course of the representation, Hardin failed or
refused to communicate with the client or to respond to
requests for information concerning the status of the estate.
Discipline was imposed for having violated the following Rules
of Professional Conduct: Rule 1.3 which provides that an
attorney shall not willfully neglect a legal matter entrusted to
him, and Rule 1.4 which requires an attorney to adequately
eommunicate with a client and to properly respond to reason-
able requests for information concerning the status of the rep-
resentation. [ASB No. 94-363]

* Mobile attorney John T. Kroutter received a public repri-
mand with general publication on February 9, 1996. Kroutter
was employed by a client in connection with a claim for a
defective automobile which the client had purchased from a
local automobile dealership. The client paid Kroutter a retain-
er of $500,

After having been employed and retained by the client,
Kroutter failed or refused to file suit against the automaobile
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dealership or to take any other action on behalf on the client
in connection with her claim. Furthermore, Kroutter falsely
represented to the client that he had filed suit against the
automobile dealership when he had not done so. On at least
seven occasions, Kroutter represented to the client that a date
had been set for the trial of her case and on each occasion he
contacted her prior to the alledged court date to tell her that it
had been postponed,

Eventually the client made inguiry of the clerk of the circuit
court and was informed that no lawsuit had been filed on her
behalf. Thereafter, Kroutter acknowledged to the client that he
had falsely represented to her that a lawsuit had been filed and
also admitted that he had allowed the statute of limitations to
run on at least some of the relief to which she may have been
entitled. Kroutter represented to the client that he would pro-
vide her with a replacement vehicle at his own expense but
subsequently failed or refused to comply with this promise,
When the client filed a complaint against Kroutter, he was
requested on at least five occasions, two of which were by cer-
tified mail, to respond to the complaint but he failed or
refused to do so.

Discipline was imposed for violation of the following Rules
of Professional Conduct: Rule 1.1 which requires a lawyer to
provide competent representalion Lo a client; Rule 1.3 which
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provides a lawyer shall not willfully neglect a legal matter
entrusted to him; Rule 1.4 which requires a lawyer to keep a
client reasonably informed about the stalus of a matter and
promptly comply with reasonable requests for information;
Rule 8.1 which provides that a lawyer shall not knowingly fail
to respond to a lawful demand for information from a discipli-
nary authority; Rule 8.4 (c) which provides that it is profes-
sional misconduct for a lawyer to engage in conduct involving
dishonesty, fraud, deceit or misrepresentation; and Rule 8.4
(g) which provides that it is professional misconduct for a
lawyer to engage in any conduct that adversely reflects on his
fitness to practice law. [ASB No. 95-004

* On February 9, 1996, Montgomery attorney Elna Lee
Reese received a public reprimand without general publication
from the Alabama State Bar for engaging in conduct that was
prejudicial to the administration of justice. The reprimand was
the result of a plea agreement with the bar. In November 1991,
Reese was serving as county administrator for Montgomery
County, During November, another lawyer called her and
asked if she would open an estate for him so he could sue the
estate and an insurance company. Reese filed a petition for let-
ters of administration on behalf of the estate, Her petition stat-
ed that the deceased had died intestate and had no heirs and
no assets in his estate. This was not correct. Reese did not
check the probate court records to determine if there had been
a prior estate. The probate court treated her petition as a re-
opened estate, On January 14, 1992 a suit was filed in Barbour
County against the insurance company and the estate opened
by Reese. During September 1992, the widow learned from
someone in the probate court office that her deceased hus-
band’s estate had been re-opened, and that Reese was the
administratrix thereof. The widow contacted Reese about her
reasons for taking this action. She also hired a lawyer to talk
with Reese. Reese told the lawyer that the only reason the
estate had been sued was so the case against the insurance
company could not be removed to federal court from Barbour
County, Alabama. In December 1992, Reese notified the plain-
Liff’s lawyer that there had been a prior estate, and that the
widow had been in contact with her. However, neither of them
took any further action, After the one-year period for removal
ran, the plaintiffs moved to dismiss the estate. Within another
month, the insurance company settled with the plaintiffs for
$750,000, Reese was paid $1,000 for her “administrator ad
litem fee” by the plaintiff. |[ASB No. 94-001]

* Birmingham attorney Dorris M. Samsil, Jr. was adminis-
tered a public reprimand without general publication by the
Alabama State Bar on February 9, 19946,

Samsil was hired to represent an individual in a municipal
election dispute in Delaware. Suil was eventually filed on
behalf of the client in the federal District Court of Delaware,
After being unsuccessful in the Delaware federal court, an
appeal Lo the United States Court of Appeals for the Third Cir-
cuit was filed. Following procedural machinations and proper
filing of the notice of appeal, the client was made to under-
stand that Samsil would draft the opening brief and prepare
the appendix for appeal which were due on or about August 8,
1984,

A complaint filed by the client against Samsil disclosed that
Samsil failed Lo prepare and file the brief as promised. There-
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after, the Third Circuit Court of Appeals dismissed the appeal.
By and through other counsel, the client was eventually able
to have the court reopen the appeal and extend the briefing
schedule.

The Disciplinary Commission concluded that Samsil's
actions violated Rule 1.1, in that he willfully neglected a legal
matter entrusted to him, Rule 8.4(a), in that he knowingly vio-
lated the Rules of Professional Conduct, and Rule 8.4(g), in
that he engaged in conduct which adversely reflects on his fit-
ness to practice law. |[ASB No. 94-314]

* On February 9, 1996, Anniston attorney Hilliard Wayne
Love received two public reprimands with general publication
from the Alabama State Bar. In ASE No. 95-054, Love was
hired to foreclose on some property for a client. Love delayed
filing the foreclosure, and the debtor filed for bankruptcy and
sold a mobile home located on the property that belonged to
Love's client. During this same period of time, Love began
serving a 45-day suspension arising out of another disciplinary
matter, However, Love never notified this client of his suspen-
sion. A creditor's meeting was held on January 26, 1995, but
Love did not attend because he was unable to practice at that
time, The Disciplinary Commission found that Love had
engaged in willful neglect of a legal matter and a failure to
communicate with his client about the status of the matter. In
ASB No. 95-073, Love was hired by a South Carolina woman to
handle an ancillary probate of her mother's estate. Most of the
property was in Florida. Love was paid $500 plus a $60 filing
fee. From that point on, Love did little or nothing on the case.
He failed to communicate with the client and the estate's pri-
mary attorney in Florida. Six months after hiring Love, the
client learned that nothing had been filed for probate of her
mother's Alabama property. Love refunded the fee, but his
inaction caused a delay in the Florida probate proceedings.
This case also involved violations of Rules 1.3 and 1.4 regard-
ing willful neglect and failure to communicate, [ASE Nos. 95-
054 & 95-073]

* Birmingham attorney Margaret S. Alford was issued a
public reprimand without general publication on March 8,
1996 for having violated the Rules of Professional Conduct of
the Alabama State Bar. Pursuant to a disciplinary investiga-
tion, Alford was requested to produce her trust account
records for the period of time covered in the complaint. Alford
was able to produce a portion of these records but was unable
to comply with the request in its entirety. The disciplinary
board determined that her conduct constituted a violation of
Rule 1.15{(a) which requires attorneys to maintain complete
records of their trust account funds for a period of six vears
after termination of the representation. [ASB No. 91-686)

* On February 9, 1996, Eufaula attorney Christie Gregory
Pappas received two separate public reprimands without gen-
eral publication, pursuant to Rule 8(3)2, Alabama Rules of Dis-
ciplinary Procedure.

In ASB No. 94-037, Pappas filed a collections lawsuit against
a couple. The couple filed an answer in the lawsuit, stating
their understanding that they had made adequate arrange-
ments with Pappas’ office to satisfy the debt in question by
making monthly payments, Consent judgments against the
couple were then entered. However, Pappas subsequently filed
a garnishment against the husband at his place of work, The
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husband filed a motion contesting the garnishment, which
was scheduled for a hearing before the trial court judge. All
parties, as well as their counsel, including Pappas, were sub-
poenaed and/or ordered to appear for the scheduled hearing
before the trial court. However, Pappas failed to attend the
hearing. Evidence received at the hearing established that the
couple had fully satisfied the debl in question prior to Pappas’
pursuing garnishment of the husband's wages.

Pappas entered a plea of guilty to having violated the follow-
ing provisions of the Alabama Rules of Professional Conduct:
(1) Rule 3.1(a), for filing a suit merely to harass another; (2)
Rule 3.3(a) (3), for offering evidence that he knew lo be false,
and failing to take reasonable remedial measures; (3) Rule
3.4(c), for disobeying an obligation under the rules of a tri-
bunal; (4} Rule 4.1(a), for knowingly making a false statement
of material fact or law to a third person; (5) Rule 8.4(c), for
engaging in conduct involving dishonesty, fraud, deceit, or
misrepresentation; (6) Rule 8.4(d), for engaging in conduct
prejudicial to the administration of justice; and (7) Rule
8.4(g), for engaging in conduct that adversely reflects on a
lawyer's fitness to practice law,

In ASE No. 94-040, Pappas had sued a woman for her breach
of a promissory note due to Pappas. He obtained a default
judgment against the woman and filed a garnishment directed
to the debtor’'s employer. The employer answered that there

was a prior garnishment in another matter against the judg-
ment deblor, and that the judgment debtor's wages were too
low Lo satisfy both the prior judgment and Pappas’ judgment.
Thereafter, on behall of the judgment debtor, Pappas filed a
maotion to dismiss the prior judgment's existing garnishment
with the claim of personal property exemption. Pappas was
successful in the prior garnishment seized, Pappas then pro-
ceeded to have the judgment debtor’s wages garnished to sal-
isfy the judgment which had been rendered in Pappas' favor,
Pappas pled guilty to having violated the following provi-
sions of the Alabama Rules of Professional Conduct: (1) Rule
1.7(b), for representing a client wherein his representation
was materially limited by his own interest; (2) Rule 1.8(a), for
knowingly acquiring a pecuniary interest adverse to a client;
{3) Rule 3.1(a), for filing a suit merely to harass another; (4)
Rule 3.3(a) (3), offering evidence that he knew to be false, and
failing to take reasonable remedial measures; (5) Rule 3.4(c),
for disobeying an obligation under the rules of tribunal; (6)
Rule 4.1(a), for knowingly making a false statement of materi-
al fact or law to a third person; (7) Rule 8.4(c), for engaging in
conduct involving dishonesty, fraud, deceit, or misrepresenta-
tion; (8) Rule 8.4(d), for engaging in conduct prejudicial to the
administration of justice; and (9) Rule 8.4(g), for engaging in
conduct that adversely reflects on his fitness to practice law,
|ASB Nos, 94-037 & 94-040] o
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RECENT DECISIONS

By WILBUR G. SILBERMAN

Bankruptcy

The column for this issue contains
some imferesting decisions of bankrupicy
Judges in the Northemn District of Alaba-
ma. These decisions showld apply to cur-
renl matlers, and can be used as
authority for the particular position
espoused, The last issue contained U.S,
Supreme Court decisions. The reader
can decide which are liked beltfer.

Support payments nol dischargeable
because child becomes of age

In re Ehlers, 189 B.R. 835 (Bktcy N.D.
Ala., 1995, Judge Benjamin Cohen). This
case concerns dischargeability of child
support debt, which reached the bank-
ruptcy court after the child was legally of
age, and support no longer payable. In
reaching his decision Judge Cohen first
discussed law and procedure of motions
for summary judgment in bankruptcy
courts, and thus the first three pages of
the opinion can be used as a primer on
that subject. He then held that the moth-
er (defendant) was entitled to summary
judgment against the father (debtor),
reasoning that the past due obligations
remain as due even after the cause of the
obligation ceases; and that they were
non-dischargeable when incurred. Thus,
the character of the debt did not change,
even though the child had become of age.

Comment: It also is to be remembered
that in Alabama every omitted periodic
court-ordered payment for alimony or
support is tantamount to a judgment
against the obligor.

Student loan debt to Pennsylvania High-
er Education Assistance Agency nol dis-
chargeable as constiluting undue
hardship

In re Halverson, 189 B.R. 840 (Bkicy.
N.D. Ala. 1995, Judge Benjamin Cohen).
The United States Attorney, as an
unnamed party on behalf of the U.S.
Department of Education, filed a motion
for summary judgment against debtor's
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complaint for dischargeability. The
debtor contended the debt was an excep-
tion Lo the exception in Bankruptey Code
Section 727(a)(8) as to student loans. The
United States met the burden of the sub-
section by proving that the debt was less
than seven vears old before the bankrupt-
cy filing, that it was owed to a govern-
mental agency, and that it was a student
loan debt. The debtor attempled to prove
under §727(a)(B)(b) that there was
“undue hardship”. The bankruptcy court
admitted that the Eleventh Circuit has
not defined “undue hardship,” but relied
upon other circuits, and adopted the
holding in Brunner v. N.Y. State Higher
Education that the debt is dischargeable
if by being required to pay: (1) the debtor
could not maintain a minimum standard
of living, (2) additional circumstances
exist which are likely to continue for
maost of the loan period which will keep
such state of affairs, and (3) debtor has
made a good faith effort to pay. Taking
these matters in the conjunctive, the
debtor in this case could not prove all of
these elements, and thus the exception to
discharge was denied.

Comment: The opinion mentions deci-
sions by other bankruptcy judges which
should be reviewed before relving entirely
on this case. However, Judge Cohen
should be pleased in that the Third Circuit
on November 28, 1995 in In re Faish, 72
F.3d 298, in a fairly lengthy opinion which
discussed other decisions, adopted the
Brunner standard of “undue hardship”,
and affirmed the district court which had
reversed the bankruptcy courl. /n Faish,
the bankruptcy court in attempting to do
equity had held that the deblor only had
to repay half of the obligation,

Bankruptey Court in Chapler 13 case
holds that value of collateral in adequate
protection motion is determined by
adopling date of confirmation approach
for valuation

In re Horace Christapher and Teresa
Diarme Cason, 190 B.R. 917; 1995 Bankr.
LEXIS 1706 (Bkrey. N.D, Ala., Judge

Sledge). The issue arose in connection

with a motion for adequate protection.
The courl discussed Section 506(a)
which provides that value is determined
in light of the purpose of the valuation,
and the disposition or use in conjunction
with a hearing on use or disposition. It
discussed the three ways in which value
for confirmation purposes has been
found:(1) date of petition, (2) effective
date of plan, and (3) multiple valuations
or date of confirmation. The court took
issue with prior decisions which rejected
multiple valuations. Some of the deci-
sions hased rejection on the grounds of
economy and efficiency, Judge Sledge
stated that this was nol the province of
the court. He decided that it was more
realistic, as well as fairer lo the creditor,
to establish value at the time of the
motion, as values can vary considerably

Confinued on page 187
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Recent Decisions
Continued from page 185

between the date of the petition and the
date of filing the motion,

The court emphasized that adequale
protection can be provided only if
requested and, therefore, upon a deblor
filing a petition, the creditors should
promptly pursue their rights and not sim-
ply rely on the plan of the deblor. This
case involved a 1994 Ford truck on which
there was a balance of $14,689.15, The
debtor scheduled $2,864.45 as unsecured,
Zero 10 be paid unsecured creditors, but
for the trustee to distribute $255.59
monthly le Ford Motor Credit Corp,
(FMCC). FMCC filed a proof of claim for
its balance, in which il sel out a higher
markel value and higher contract interest
and monthly payments, FMCC objected to
confirmation contending that the interest
rate on its contract and the value it placed
on the lruck should control, Judge Sledge
discussed super priority administrative
expense under §507(b) citing the manda-
tory three tier test of (1) failure of ade-
quate protection, (2) having an allowable

claim under §507(n), and (3) a claim aris-
ing under §§362, 363, or 364. He held
that FMCC could not qualify for a super
priority administrative claim as adequate
protection had not failed. He added thal
when granted prepetition in a Chapter 13,
the payments must be retained by the
trustee (pursuant 1o §1326(a)(2)) until
confirmation. The opinion mentioned
that procedurally in Judge Sledge's court
and in approximately one-third of the
other bankruplcy courts in the nation,
confirmation is not keard until after the
claims bar date which is approximately
four months after fling,

Finally the court ruled upon priority of
adequate protection, as FMCC conlended
that its adequate protection should have
prierily over administrative expenses.
The court first commented that there is
no accrual of payments post-confirma-
tien because the confirmation order will
preclude this, since the rights are provid-
ed for in the plan. Insofar as the accrued
pre-conflirmation amounls are con-
cerned, these should be paid concurrent-
Iy with administrative expenses and if
insufficient, each should be paid prorata,

bul that under Timbers, no inlerest can
be paid Lo an undersecured creditor.
Comment: The court in several
instances cited Judge Mahoney's opinion
in In re Kemnedy, 177 B.R. 967 (Bankr.
5.0, Ala. 1995}, and the Eleventh Circuit
case of In re Delta Resources, 54 F.3d
722 {11th Cir. 1995). The opinton indi-
cates much thought was given to the
issues and ullimate conclusions.
Although some of the conclusions may
be controversial, the reader will find
many citations which logether with this
case will be of aid in similar Chapter 13
cases. ]
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Robert Jerome Teel, Sr.

oosa County lost a distinguished
Cschular. statesman and well-

respected trial lawyer on Novem-
ber 11, 1995 with the passing of Robert
J. Teel. Teel had practiced law in Rock-
ford for the past 45 years following
his graduation, cum faude (number
two in his class), from the University
of Alabama School of Law in 1949, At
the time of his graduation Teel joined
practice with his father, the late Henry

During his practice Teel acted for a
number of vears as county solicitor,
served in the Alabama legislature for
two terms and represented defendants
in murder cases involving over 30 tri-
als. In 1958, Teel obtained acquittals
by jury verdicts for four defendants in
four separate criminal trials, all of
which were tried during the same week.

Notwithstanding his ability in the
courtroom, Teel will best be remem-
bered for his quality of always having
time to advise clients and young attor-

and time unfortunately appear to be
more and more in the minority. Teel
will long be remembered in Coosa
County by the citizens of the county
of which he was a part.

Teel is survived by his wife, Ruth
Teel; sons Judge Robert 1. Teel, Jr.,
Frank 5. Teel and Carlton L. Teel, who
practiced law with him at the time of
his death, and George W. Teel. Our
affection goes out to his family.

: ; —John K. Johnson
A, Teel, in Rockford, where the Teels neys. He believed that a client deserved President, Coosa/Clay
have practiced law continuously for help, whether or not they could afford e
r ; Bar Association
the past 8{) years, representation. Such attorneys this day
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(Gradsiden
Adrnifted: 1969
Lhed: October 27, 1995

Admitted: 1936
Died: January 22, 1996

Clarence M. Small
Montgomery
Admitted: 1932
Died: February 20, 1996

Ernest Wilkerson Weir
Birmingham
Admitted: 1950
Died: December 28, 1995

William David Wilkes, Jr.
Guntersoille
Admitted: 1956
Died: February 6, 1996

address:

Please Help Us

The Alabama Lawyer "Memaorials" section is designed to provide members of the bar with information about
the death of their colleagues. The Alabama State Bar and the Editorial Board have no way of knowing when one
of our members is deceased unless we are notified. Please take the time to provide us with that information. If
you wish to write something about the individual's life and professional accomplishments for publication in the
magazine, please limit vour comments to 250 words and send us a picture if possible. We reserve the right to
edit all information submitted for the “Memorials” section. Please send notification information to the following

Margaret L. Murphy, The Alabama Lawyer, P.O. Box 4156, Montgomery, AL 36101
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+ M-E-M-O-R-I-A-L-S =

Judge Michael E.
Zoghby

ereas, Judge Michael E,
Loghby, a distinguished
member of this associa-

tion and a retired judge of the Cir-
cuit Court of Mobile County, passed
away on September 7, 1995 and the
association desires to remember
his name and recognize his contri-
butions to our profession, to the
bench and to this community;

Now, therefore, be it resolved
that Judge Zoghby, who was born in
Mgobile and attended parochial ele-
mentary and high schools in this
city, graduated from Spring Hill
College, cum laude, in 1954 and
the University of Alabama Schoaol
of Law in 1957 when he entered
the private practice of law, He then
entered the U.S. Air Force, Judge
Advocate General's Department,
where he remained until Septem-
ber 196{). He was awarded the Air
Force Commendation Medal for
Outstanding Performance as a
Judge Advocate; and

THE ALABAMA LAWYER

Whereas, Judge Zoghby has
presided over many difficult, highly
publicized and emotional cases
and handled the same in an exem-
plary manner befitting and consis-
tent with his ocath of office with
dignity, wisdom and impartiality;
and

Whereas, Judge Zoghby was
truly a “judge’s judge” and pos-
sessed all of the following eight car-
dinal virtues to consider in
evaluating an excellent judge:

1. The virtue of independence;

2. The virtue of courtesy and
patience;

3. The virtue of dignity;

4. The virtue of openminded-
ness;

5. The virtue of impartiality;

6. The virtue of thoroughness
and decisiveness;

7. The virtue of social conscious-
ness; and

8. The virtue of an understand-
ing heart; and

Whereas, Judge Zoghby held
memberships in the Alabama Asso-
ciation of Circuit Judges; American
Judicature Society; American and
Alabama and Mobile bar associa-
tions; was a past president and a
member of the advisory board of
St. Mary's House of Children; was a
recipient of the O'Leary Award
from Spring Hill College in recog-
nition of his distinguished career as
a jurist and untiring work for the
improvement of the Mobile com-
munity; was a Fellow in the Inter-

national Academy of Trial Judges:
a faculty member of the Alabama
Bar Institute of Conlinuing Legal
Education and a Spring Hill Col-
lege professor teaching courses in
“Business Law" and “Legal Envi-
ronment of Business": and was a
member of other distinguished
organizations.

He was a devoted father and
family man, leaving surviving him |
his wife, Mary Jo Zoghby; two
daughters, Michele Marie Zoghby
and Stephanie Josephine Zoghby;
two sons, George Michael Zoghby
and Christopher Michael Zoghby,
all of Mobile; four sisters, Frances
Zoghby, of Denver, Colorado; Mrs,
Lawrence E. (Isabel) Ackels of Dal-
las, Texas; Miriam T. Zoghby; and
Cecilia T. Zoghby, both of Mobile;
and two brothers, Kaleel A. Zogh-
by and Raymond J. Zoghby, both
of Mobile.

Now therefore, be it further
resolved by the association on this
19th day of January 1996, that the
association mourns the passing of
Judge Michael E. Zoghby and does
hereby honor the memory of our
friend and fellow member who
exemplified throughout his long
career the highest professional and
judicial principles to which the
members of this association aspire
and request this resolution be
spread upon the minutes of this
association and of the Alabama
State Bar and that a copy be pre-
sented to his family.

—William A. Kimbrough, Jr.
President, Mobile
Bar Association
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DataSoft’s

ALABAMA

LLAW LIBRARY
OnN CD-ROM

A Single Compact Disc contains: DataSoft’s  search

Y OVER 40 YEARS OF CASES FROM engine is extremely
THE ALABAMA SUPREME COURT powerful and casy 1o

v CourT OF CIVIL APPEALS use. Even .a novice
v COURT OF CRIMINAL APPEALS can be up and

running in under

v THE COMPLETE ALABAMA CODE |
AND RULES OF COURT fifteen minutes.

. e There is simply not a
Spend your time practicing law,

more dccurate or

not searching for it.

efficient way to do

Now at a price every lawyer can afford:

$499% " Tm
TO ORDER CALL 1-800-255-3803
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CLASSIFIED NOTICES

RATES: Members: 2 free listings of 50 words or less per bar member per calendar year

EXCEPT for "position wanted" or “position offered"” listings — $35 per insertion of 50 words

or less, $.50 per additional word; Nonmembers: $35 per insertion of 50 words or less,

$.50 per additional word. Classified copy and payment must be received according to the

following publishing schedule: May ‘96 issue — deadline March 15, 1996; July ‘96

issue — deadline May 15, 1996. No deadline extensions will be made.

Send classified copy and payment, payable to The Alabama Lawyer, to: Alabama Lawyer

Classifieds, c/o Margaret Murphy, P.O. Box 4156, Montgomery, Alabama 36101.

POSITIONS OFFERED

* ATTORNEY JOBS: Indispensable month-
ly job-hunting bulletin listing 500-600
current jobs (lederal/state govemmaent,
courts, Capitol Hill, public interesl, cor-
porations, associalions, law firms, uni-
varsities, international organizations,
RFPs) for attornays al all levels ol axpea-
rience in Washington, D.C., nationwide
and overseas. Order the National and
Federal Legal Employment Report,
1010 Vermont Avenue, NW, Suite 408-
AB, Washington, D.C. 20005. $39-3
months: $69-6 months, Phone (800)
296-9611. Visa/MC.

= DOCUMENT EXAMINER: Examination
ol Questioned Documents. Cartitied
Forensic Handwriling and Documant
Examiner. Twenty-nine years' axperi-
ence in all forensic document problems,
Formerly, Chial Questioned Documant
Analyst, USA Criminal Investigation
Laboratories. Diplomate (certified)—
British FSS. Diplomate (certified)—
ABFDE. Member. ASQDE; |Al, SAFDE;
NACDL. Resume and fee schedule
upon request. Hans Mayer Gidion, 218
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Merrymont Drive, Augusia, Georgia
30907, Phone (706) BE0-4267.

PSYCHOLOGICAL EXPERT: Licensed
clinical psychologist with extensive expe-
nence in all types of civil, family and cnm-
inal cases. Can provide psychological
evaluations, treatmant, expern reports,
and courl testimony. Willing to travel.
Alan D, Blotcky, Ph.D., 700 28th Streat,
South, Suite 200, Birmingham, Alaba-
ma 35233. Phone (205) 324-0075.

FORENSIC DOCUMENT EXAMINER:
Handwriting, typewriting, altered docu-
ments, medical records, wills, contracts,
deads, checks, anonymous letters. Court-
qualiied. Eighleen years' experience.
Certified: American Board of Forensic
Document Examiners. Mamber: Ameri-
can Sociely of Questioned Document
Examiners, Amencan Academy of Foren-
sic Sciences, Southeastern Association
of Forensic Document Examiners. Crim-
inal and civil matters. Camey & Ham-
mond Forensic Document Laboratory,
5855 Jimmy Carter Boulevard, Norcross
(Atllanta), Georgia 30071. Phane (770)
416-7600. Fax (770) 416-7689.

LEGAL RESEARCH: Legal research
help. Exparienced atlorney, member ol
the Alabama State Bar since 1977.

Access 1o State Law Library, WEST-
LAW available. Prompt deadline
searches. Sarah Kathryn Farnell, 112
Moore Building, Montgomery, Alabama
36104. Phone (334) 277-7937. No rep-
resentation is made that the quality ol
the legal services o be performed is
greater than the quality of legal sar-
vices performed by other lawyers,

INSURANCE EXPERT WITNESS: Bad
Faith/FraudInsurance Coverage/Claims
Matters/Markeling Issues. Former claims
attorney with prior sales background avail-
able to consult and testily in cases with
lite or health insurance disputes. Expe-
rienced in trial testimony. Excellent cre-
dentials. A.C. Jones, Jr., J.D., CLU,
Birmingham, Alabama. Phone (205)

Anyone who video-
taped the October 1993
admissions ceremony
please contact Frank
Patterson in Montgomery
at (334) 242-3012.
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988-3210. No representalion is made
that the quality of the legal services o
be performed is graater than the quali-
ty of legal services performed by other
lawyers

* HANDWRITING EXPERT/FORENSIC
DOCUMENT EXAMINER: ABFDE cer-
tified, past prasident of Southeastern
Association ol Forensic Document Exam-
iners, American Academy of Forensic
Sciances lellow. Federal court gualified.
Seventeen years' exparience. Civil and
criminal, Handwriting comparison, lorgery
datection, detection of allered medical
records and other documents. L. Keith
Neison, Stone Mountain, Georgia. Phone
(770) B79-7224

« TRAFFIC ACCIDENT RECON-
STRUCTIONIST: Case evaluation per-
lormed with respect to issues. Legal
testimony, including deposition and trial
Accident analysis, scene scale drawing,
and avidence avaluation. Registered
prolessional engineer. Technical soci-
ety mamber, Over 18 years' enginear-

ing experience. Traffic acciden! investi-
gation training. Background includes
technical and communication skills,
adversarial exparience, and legal
process familiarity. Contact John E.
Reinhardt, P.O. Box 6343, Huntsville,
Alabama 35824. Phone (205) B37-6341.

* DOCUMENT EXAMINER: Certified
Forensic Document Examiner. Chief doc-
ument examiner, Alabama Department
ol Foransic Sclences, ratirad. Amarican
Board of Forensic Document Examiners,
American Academy ol Forensic Sci-
ences, American Society of Questioned
Document Examiners. Over 20 years'
experience in stale and lederal courls
in Alabama. Lamar Miller, 11420 N.
Kendall Drive, Suite 206-A, Miami, Flori-
da 33176. In Birmingham, phone (205)
988-4158. In Miami, phone (305) 274-

4469. Fax (305) 596-2618

FOR SALE

« LAWBOOKS: Willam 5. Hein & Co.,

Inc., sarving the legal community for
over 60 years. We buy, sell, appraise
all lawbooks, Send want lists to: Fax
(716) BB3-5595 or phone 1-800-4WM-
HEIN

« LAWBOOKS: Save 50 percent on
your lawbooks. Call National Law
Resource, America's larges! lawbook
dealer. Huge inventories. Lowest
prices. Excellent quality. Satisfaction
guarantead, Call us to sell your
unneeaded books. Need shelving? We
sell new, brand name, steel and wood
shelving at discount prices. Free
guotes. 1-800-886-1800. National Law
Resource

FOR RENT

= BEACH HOUSE: Gull Shores, Alaba-
ma. Ona, two and three badroom beach
houses and condominiums with pool,
completely furnished, great view. Call
(B00D) B76-2026.

Mediation

Spwertiserred

MEDIATION CORPORATION

O

o

O

O

PO Box 6161 * Rockrorn, 1L 61125
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Training Seminars

Training workshops designed to qualify you to
mediate business, family, & community disputes.

Workshops Offered Throughout Alabama

CLE Approved

Customized In-House Programs Available

Call (800) ADR-FIRM for a Free Brochure
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(Quick! What's The Value
Ot Your Client's Company

ThE IRS (OR A DEPARTING PARTNER OR SOON-TO-BE-EX-SPOUSE OR THE EXECUTOR OF THE ESTATE)
WANTS AN ANSWER RIGHT AWAY AND WILL NOT LOOK KINDLY ON A
RESPONSE CONTAINING THE WORDS "APPROXIMATELY" AND "ROUGHLY",

YOU HAVE TWO CHOICES.

Best :
CaLL WiLLiams, TavLor & ACTON, THE FIRST ACCOUNTING AND CONSULTING FIRM IN BIRMINGHAM TO
HAVE FOUR CERTIFIED VALUATION ANALYSTS ON PERMANENT STAFF, AND RANKING IN THE
TOP EIGHT PERCENT OF ADCOUNTING ORGANIZATIONS NATIONWIDE IN QUALITY OF CLIENT REPORTS.®

2ND-BEST :
Panic.

GO WITH THE BEST.
CALL 930-9111 TODAY ABOUT A FREE BUSINESS VALUATION CONSULTATION,

Jass L. Winsiases, CPA, CVA Rom B Tarton, CPALCYA Witriaw K Nicaos: [1, CPA, CYA Ty W, Yo, CPA, CVA

A
AV
ATTL
ATAYAY

WILLIAMS - TAYLOR-ACTON

ACCOUNTANTS & CONSULTANTS

2140 ELEVENTH AVENUE, SOUTH * THE PARK BUILDING, SUITE 400 * BIRMINGHAM, ALABAMA 35205
{205) 930-9111 + (800) 874-8552 » FACSIMILE (205) 930-9177

*Stwady performed by the Peer Review Board of the Amerscan Insoituee of Certified Public Acconntans.




The most co

mplete

CD-ROM library in Alabama.

 WisT's® Arasa

| For indiremlion alsont ather Wit |
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ALABAMA REPORTER - AND WEST'S'
ALABAMA CODE " ON CD-ROM GIVES YOU
» Reported decisions from 1944 to date
» Slip opinions
» Alabama Attorney General Opinions from 1977 1o date
» Weekly advance sheets and regular disc updates
WEST'S ALABAMA CODE INCLUDES
» Alabama Constitution and Code
» Alabama Court Rules and Orders
» Session laws as appropriate
NOW AVAILABLE ON CD-ROM!

Wests® Alabama Digest CD-ROM Edition™

West CD-ROM Libraries™ give you West's exclusive editorial
enhancements, including West Topics and Key Numbers,
for focused results and faster research. And of course a
subscription to West CD-ROM Libraries includes the
direct connection o WESTLAW®,

ASK ABOUT
West's® Eleventh Circuil Reporter” and West’s” Federal
District Court Reporter — Eleventh Circuil.

FIND OUT MORE ABOUT WEST CD-ROM
LIBRARIES FOR ALABAMA

1-800-255-2549 EXT. 201

WE

P! An dearrian ey servmny S Gpal seeld

T Wier Pty (% TR s L
1-103-479-3



