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Finding Malpractice Insurance
Does Not Have To Be A Trip
Through Troubled Waters
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Call AIM. We Take the Bite Out
of the Process.

Attorneys Insurance Mutual
of Alabama, Inc.*

22 Inverness Center Parkway Telephone {205) 980-0009
Suite 525 Toll Fres (B00) 526-1246
Birmingham, Alabama 35242-4889 FAX {205) 280-9009

*‘CHARTER MEMBER: NATIONAL ASSOCIATION OF BAR-RELATED INSURANCE COMPANIES.
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Alabama Bar Institute
for Continuing

Legal Education

ALABAMA LAWYERS
SERVING ALABAMA LAWYERS

*As Chair of the Family Law Seetion,
I have had the added pleasure of
working closely with ABICLE in
planning and presenting CLE seminars.
Our bar is indeed fortunate 1o have this
professional organization to provide a
forum for Alabama attorneys and
judges to discuss and debate current

case law and legislation.”

Gordon Bailey
Isom, Jackson & Bailey
Anniston, Alabama
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By Dag Rowe

Dag Rowe
Reflects on
His Tenure
as ASB

President

PRESIDENT’S

PAGE

Re('-:'n!!y. Robert Huffuker, the editor

of The Alabamu Lawyer, spoke
with 1997-98 ASR President Dag Rowe
aboult his year of service and the issues
he has had to deal with during his term.

Robert Hullaker: You are about
three-fourths of the way through your
tenure as bar President. Tell us about
the general state of the bar.

Dag Rowe: | characterize the state
of the bar as being very good. From a
financial standpoint, we are adequately
funded and solvent. I think the commis-
sion continues to be a good steward of
the bar's funds and resources, We have
wonderful facilities here in
Montgomery. We have a modern, well-
equipped bar headquarters with ade-
quale room for expansion, housing an
able and motivated staff. The admis-
sions process is also in good condition.
It's understandably stressed somewhat,
from time to time, n terms of the
workload because there are so many
applicants now for admission to the har.
We have no lawsuits or challenges
againsl our admission's process at this
time. The disciplinary functions of the
State Bar are functioning well, We have
experienced attorneys, investigators and
other staff people, who have that
process well in hand, The cases are han-
dled efficiently, expeditiously and, we
believe, fairly. There's not a greal back-
log, Generally, | think the bar is in
excellent condition, That's not to say we
have no problems or challenges. There's
stifl plenty to be done, such as in
improving the image of our profession,

RH: What has been the focus of your
administralion?

DR: One important theme is Lo unify
the bar and minimize the trend toward
polarization and factionalization,
Another 15 the promotion of profession-
alism and civility among our members.

The Alabama Lawgor

Alobama Suprome Court Justice Hugh Maddox
presemls Dag Roue with Drecrm Team apprecietion
e

We're also encouraging our members Lo
recognize and seize Lhe important
apporiunities for service in the profes-
sion and in the community.

RH: How have you accomplished
your goal of reversing polarization in
the bar?

DR: From the day 1 was installed, we
have stressed the importance of civility
among lawyers and have discouraged the
"Rambo-type” conduct that tends to fac-
Lionalize and divide us, We've also encour-
aged a realization that the state bar is the
common ground for all groups of the pro-
fession; there is room at our “table” for
plaintiffs lawyers, defense lawyers, women
lawyers, black lawvers, To further this
unity theme, we've scheduled a day-long
program on May 14 at the bar that we are
calling a "Summit on the Profession,” to
foster communication and discuss goals
and issues of mutual interest, We have
invited the officers of the Alabama Trial
Lawyers Association, the Alabama Defense
Lawyers Association, the Alabama
Lawyers Association, the judges’ associa-
tions, the Committee on Women in the
Profession, the district attorneys, and the



Criminal Defense Lawyers
Association,

We have also made a signif-
icant effort to parlner with
the local bar associations,
which we believe are a great
resource. For example, we
want to implement a
statewide mentoring program
but to do that we need the
help of the local bars,
Mentoring, by its nature, is
inherently local, This cooper-
ation and coordination are
already bearing some fruit: in
response to the flood in Elba,
we had a successful joint ini-
tiative with the Montgomery
County, Pike County and Coffee County
burs to provide counseling and legal
assislance on a pro bono basis Lo flood
victims who have fegal questions and
prohlems arising out of thal disaster,
such as landlord and tenant issues, and
homeowners' insurance questions,

RH: The bar's annual meeting, which
is back at Orange Beach this vear,
includes programs spansored by the
Defense Lawyers Assoctation and the
Trial Lawyers Association. Is this another
effort Lo address the concerns about
polarization?

DR: Absolutely, In planning for the
annual meeting, a goal we set was Lo
provide programming and activities
which would appeal to and attract spe-
clalty bars and groups. They are
designed Lo eliminate any misinforma-

Vic Lall, ASH presidnit-cheet, Dog Roux, ard bar commisdaser Wimda Deveraouy
af Bur Leudership Conference

tion that the state bar is the exclusive
domain ol older, white males with &
defense orientation.

RH: Did you appoinl any task forces
that you want to highlight?

DR: Yes, Lthree task forces started
this vear. The first is a task force to
study the admissions process. As | indi-
cated before, Lhe number of people
applving for the bar continues to swell
and that causes problems with having
examiners who are exclusively practic-
ing lawyers, The admissions process is
s0 important that we think it's appropri-
ate fram time Lo time Lo look closer al
every aspect of it lo see what changes or
modifications need to bz made in terms
of testing products, character and fit-
ness issues, and the optimum structure
for the board of bar examiners,

The second task force is
studying our entire discipli-
nary process, Of course, we
continue to be concerned
about recidivisim, consislen-
¢y and public perception.
The third task force is
studying means of providing
additional funding for Legal
Services within the state,
(ver the last three or four
years, funding nalionwide
for Legal Services has been
reduced by almost a third,
resulting in a significant
reduction in personnel and
in the number of clients
served. While our Volunteer
Lawyers Program is growing, in Alabama
we still need a viable Legal Sevvices, This
task force will study alternative sources
of funding, and, it is hoped, will formu-
late a practical strategy to Lap one of
those funding sources,

RH: How do vou feel the disciplinary
process is working, now Lhat there are
lay peopie on the panels?

DR: We've suffered none of the prob-
lems that were of concern when that
change was made. We found that the lay
people make a valuable contribution
and help to dispel any notion that this
is & cozy process by which lawyers “pro-
Lecl their own.” In fact, the lay mem:-
bers often say that the lawvers on the
panels tend to be harder on those
charged than the lay members.

RH: Has the state bar been involved
in any legislative efforts this year?

DR: Yes, we have two really impor-
tant legislative efforts going on right
now. One involves increasing the hourly
rate for lawyers handling ind dent
defense in criminal cases, The last time
those fees were increased was back in
1981 and we feel they are now woefully
inadequate, This legislation would raise
those fees to $55 per hour for in-courl
and out-courl Lime, and would be fund-
ed by an increase in filing fees, We're
oplimistic it can pass il we can get it up
for a vote before the session ends,

{Continued on page 174)
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Storm
Clouds
Gathering
on the
Horizon for
the Legal
Profession

Keith B. Norman
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EXECUTIVE DIRECTOR’S REPORT

By Keith B. Norman

very one remembers Pollvanna, the

hopelessly optimistic main charac-
ter of Eleanor Porter’s novel by the
same name. | am sure most of you also
recall the story of Chicken Little and his
famous admonition, “the sky is falling,”
after being hit on the head by a falling
acorn, I find mysell somewhere between
the optimism of Pollyanna and the
pani¢ of Chicken Little about what |
perceive to be ominous developments
that affect the legal profession.

In Oregon, there are efforls by some
to ¢reate a “Judicial Council” on which
no lawver or judge would serve and
would have the exclusive power and
jurisdiction to license and regulate
lawyers in that state. This body would
be empowered not only Lo investigate
and discipline lawyers, bul o assess
damages to be paid (rom the lawyers
malpractice insurance, Under the terms
of this proposal, a *Special Grand Jury”
would be authorized to hear any com-
plaints received about any judge or
lawyer, Under a similar “Judicial
Reform” initiative, candidates for judi-
cial office would be allowed to express
their views on maltlters which would
likely come before them. Incumbent
Judges would not ke permitted o refer
to themselves as incumbents in contest-
ed elections. A lawver appointed by the
Governor of Oregon to fill a vacancy
would not be allowed to run for that
position in the nexl election,

While the Oregon inilialives are
extreme, other states, including Florida
and South Caralina, have experienced
attempts to place the legal profession
under the total control of non-judicial
agencies. Fortunalely, these proposals
have not succeeded. Bul they are

appearing more often and, as in the
case of Oregon, are becoming more
extreme as well. Even on the national
level, there have been news stories
about some members of Congress who
advocate the impeachment of federal
judges who have issued rulings with
which they disagree.

There are less obvious signs that the
legal profession and the judiciary are
being singled out in such fashion in
Alabama, During the last several legisla-
tive sessions, legislation was introduced
that would have chipped away st the
autonomy and independence of the
judiciary. Included among these bills
have been ones that would have amend-
ed various rules of the Mlabama Rules
of Civil Procedure. As far as | am aware,
these bills were introduced without any
consullation with the Alabama Supreme
Court about the ultimate effect of the
proposed changes, One bill would have
even allowed parties in civil litigation to
exercise one “preemptory strike” of the
trial judge handling the case! The fact
that none of these bills became law
should not lessen our concern,

Although I may sound like Chicken
Little proclaiming that sky is falling
when it's only a acorn, | do believe we
must be vigilant and corcerned about
these Lypes of incidents, In this regard,
President Dag Rowe has called a
“Summit on the Profession” this month,
Invited to attend are the chief justice
and presiding judges of the intermediate
appellate courts and presidents of the
Circuil, District and Juvenile Judges
associations. The following organiza-
tions have been asked to participate in
the sumimit as well: Alabama Lawyers
Association; Women in the Profession




Committee of the state bar; Alabama
Trial Lawvers Asscciation; Districl
Altorneys Association; Alabama Defense
Lawyvers Association; and the Alabama
Criminal Defense Lawyers Association,
Leaders of the four largest local bar
associations have also been invited,

Each representative altending the
summit has been asked to list the most
important issues facing the profession
and justice system. None of problems
are likely to be resolved in this meeting,
Instend, the most serious issues can be
isolaled and a working relationship
developed to guide the profession in
addressing these issues in a posilive
manner.

Bespite the storm clouds thal may he
gathering, | am aptimistic. Whalever
difficulties our profession has encoun-
lered or may experience in the future,
we should view this as an opportunity
te set astde the internecine disputes
that have caused us to become a fac
tionalized profession, By uniting, we
can strengthen the legal profession and
protect one of democracy's important
hulwarks. i}
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Wade Hampton Baxley

Pursuant to the Alabama Stale Bar’s rules governing the election of
president-elect, the following biographical skelch is provided of Wade
H. Baxley. Baxley was the sole qualifying candidate for the position of
president-elact of the Alabama State Bar for the 1998-99 term, and will

assume the prasidsncy in July 1999,

ade H. Baxley was born
Win Dothan, Alabama on
November 1, 1943, He atlend-
ed public schools in Dothan
and received a B.S. in aceount-
ing from the University of
Alabama in 1965, He received
his LI, from the Universily of
Alabama School of Law in 1968
and was admitted to the state
bar that vear,

Baxley served as law clerk Lo
Associate Judge Aubrev M.
Cates, Jr., of the Alabama
Courl of Appeals from 1968-69
and he has been in private
practice in Dothan since May
1969, He served as city altor
ney for the City of Dothan
from 1973-81 and has been
retained counsel for the
Dothan-Houston County
Airport Authority since 1986,
He is presently the senior part-
ner in the firm of Ramsey,
Baxley & McDougle.

Baxley is a member of the
Houslon County Bar Association and
served as its president in 1978:79, He 18
a member of the American Bar
Association and served as state bar dele-
date to the ABA House of Delegates
from 1989 to 1993, He has served as a

commissioner on the Alabama State Bar

Board of Bar Commuissioners rom 1982
to 1988 and since 1991 from the 20"
Judicial Circuit. While serving on the
board of bar commissioners, he has
heen a member of the MCLE
Cormmuission, Disciplinary Commission,
Character and Fitness Committee and
the Supreme Court Liaison Cammittee,
Baxley currently serves as a member of
the Executive Council of the Alabama

Warddee Hamplon Baxley

Stale Bar and served as vice-president of
the Alabama Stale Bar in 1991-92, He
sevved as president of the Alabama
Defense Lawyers Association for the
1996-97 fiscal year. He is a membey of
the Board of Trustees of the Farrah Law
Sociely and has been selected as a
Fellow of the American Bur Association,

Baxley 15 a member of the First
United Methodist Church of Dothan,
Alabama, He is married Lo the former
Joan Morris of Tuscalooss, Alabama and
they have two sons, Hamp, 26, a stu-
dent al the University of Alabama
School of Law, and Keener, 23, who
works for Waddell & Reed in Kansas
Cily, Missouri, Ed
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About Members

P. Mark Petro announces the forma-
tion of P. Mark Petro, P.C. His office is
located at 1650 Financial Centey, 505
N, 20th Street, Birmingham, 35203,
Phone (205) 714-7434,

Milton J. Westry announces the open-
ing of his office. The mailing address is
P.0O. Box 230661, Montgomery, 36123-
0661, Phone (334) 279-0783,

Gena H. Danlels announces a change

of address to 951 Government Street,
Suite 408, Mobile, 36604, Phone (334)
438-1961.

Kendall W. Maddox announces the
relocation of his office to 300 Office
Yark Drive, Suite 160, Birmingham,
35223, Phone (205) 879-1718,

Rayvmond C. Zicarelli announces a
change of address to 93 Paddock Drive,
Fairhope, 36532, Phone {334) 990-9412.

Roberi E. Patterson announces the
relocation of his office Lo 100 Jeflerson
Street, Huntsville, Phone (205) 5398686,

Jerry W, Hauser announces the relo-
cation of his office to 165 E, Magnolia

Avenue, Suite 229, PO, Box 156, Auburn,

J6R31-0156. Phone (334) B21-T8AS,

Andrew T. Mavfield announces the
relocation of his office to 407 Lay Dam
Road, Clanton, 35045, The mailing
address is PO, Box 1546, 35046, Phone
(2006) 756-7T878.

Charles Centerfit Hart announces
the relocation of his office to 420 S, 4th
Street, Gadsden, 35901, His matling
address remains PO, Box 26, 35902,
Phone (205) 543-1701,

William R. Willard announces Lhe
relocation of his office to 420 8. 4th
Street, Gadsden, 35901, Phone (205)
546-1945.

Lynneice Olive Powell announces the

relocation of her office to 2015 1st
Avenue, North, Birmingham, 352003,
Phone (205) 458-1100,

Thomas R. Beller announces a
change of address to 150 Government
Street, Suite 1001, Mobile, 36602,
Phone (334) 433-2133.

G. Shane Cooper announces the
opening of his office located at 25 S,
Lafavette Street, PO Box 615, Lafavette,
36862, Phone (334) 564-0300,

Edward B, Parker, Il announces the
opening of his office localed at 235 S,
Courl Streel, Montgomery, 36104. The
mailing address is PO, Box 4992,
36103-4992, Phone (334) 832-9600,

Susan G. Copeland announces a
change of adklress to 2851 Zelda Road,
Montgomery, 36106, Phone (334) 270-
0020,

Harold F. Herring announces the
opening of his affice located at 250
Payne Lane, Gurley, 35748, Phone
(256) 776-1566,

Ted Taylor anncunces a change of
address 1o 114 E, Main Street, Prattville,
36067, Phone (334) 365-2221.

Lisa Jo Hill announces the relocation
of her office to 2107 5th Avenue, North,
Suite 201, Birmingham, 35203, Phone
{205) 252-2783,

Robert B. Higgins announces a
change of address to 3214 CIiff Road
6, Birmingham, 35205. Phone (205)
R79-2556,

Richard D. Greer announges a
change of address to 600 Luckie Drive,
Suite 412, Birmingham, 35223, Phone
{2051 870-49490,

Andrew T. Citrin, formeriy a member
of Cunningham, Bounds, Yance,
Crowder & Brown, L.1.C., announces
the opening of his office at 1203
Dauphin Street, Mobile, 36604, Phone
{334) 432-5600.

Bryon Todd Ford announces the
opening of his office al 110 Washington
Street, Suite 207-208, Post Office
Building, Livingston, 35470, Phone
(205) 652-9114.

ABOUT MEMBERS, AMONG FIRMS

R. Stanley Morrow, P.C. announces
the relocation of his office to 517
Beacon Parkway, Weslt, P, O, Box 26511,
Birmingham, 35260, Phone (205) 942-
1421,

Andrew M. Skier, formerly deputy
district attorney for the Fifteenth
Judicial Circuit, announces that he s
entering private practice, His office is
focated at 505 8. Perry Streel,
Montgomery, 36104, The mailing
address is O, Box 4100, 36103, Phone
{334) 263-4105.

J. Willlam Mayer, formerly chiel
depuly district attorney for the
Fifteenth Judicial Crrewt, announces
that he is entering private practice. His
office is located at 3005 Jasmine Road,
Montgomery, 36111, Phone (334} 269-
0511,

Among Firms

Brantley & Wilkerson, P.C. announces
that Amanda Cleveland Carter has
hecome an associate, Offices ave located
at 406 8, Hull Street, Montgomery,
36104, Phone (334) 265-1500,

Hub Harrington and Michael G.
Graffeo announce the formation of
Harrington & Graffeo. Offices are
located at 22 Inverness Center Parkway,
Suite 160, Birmingham, 35242, Phone
{206) A0B-0048, Harringlon and (205)
AOR-0101, Gralleo.

Brinkley & Chestnul announces that
Charles L. Brinkley has hecome an
associate. Offices are located at 307
Randolph Avenue, Huntsville, 35501,
Phone (205) 533-4534,

Constangy, Brooks & Smith, L.L.C.
announces that Charles A. Powell, IV
has become an associate, Offices are
located at 1901 Sixth Avenue, North,
Suite 1410, Birmingham, 35203, Phone
{205) 252-9321. The firm also maintains
offices in Columbia, South Carolina;




Nashville, Tennessee; Washington, D.C.;
and Winston Salem, North Carolina,

Feld, Hyde, Lyle, Wertheimer &
Bryant announces that J, Fred Kingren
has become a shareholder, Offices are
lacated at 2000 SouthBridge Parkway,
Sutte 500, Birmingham, 35209, Phone
(205) 802-7575.

Tammy C. Woolley, formerly with
Cooper, Mitch, Crawford, Kuykendall &
Whitley, has become associated with
John D, Saxon, B.C. Offices are located
al 1000 Financial Center, 505 N, 20th
Street, Birmingham, 35203, Phone
(205) 324-0223.

James D. Moffatt announces thal
Joanna Owings Cole has joined his
practice as an associate. Offices are
located at 213 S, Jefferson Street,
Athens, 35611, Phoane (205) 233-5001,

Valentino D.B. Mazzia announces he
is no longer of counsel with
Cunningham, Bounds, Yance, Crowder
& Brown. His new address 1s 120 E,
87th Street, #P14D, New York, NY
10128-1101. Phone (212) 427-1619,

Nakamura & Quinn, L.LP announces
that Michael E. Bevers and K. Kathy
Brown have joined the firm as associates,
Offices are located at 2100 First Avenue,
North, Third Floor, Birmingham, 35203,
Phone (205) 323-8504.

H.E. Grierson and Jack T. Noe
announce Lhe formation of Grierson &
Noe, P.C. Offices are located at 1572
Montgomery Highway, Suite 202,
Hoover, 35216, Phone (205) 823-0257
and (256) 2870666,

Terri L. Bozeman, formerly law clerk
to Justice Janie L. Shores, Judge William
F. Robertson and Judge Samuel W,
Taylor, has been appointed District
Judge of Lowndes County. The mailing
address is F.O, Box 455, Hayneville,
36040, Phone (3341 548-2591,

Randall K. Bozeman and A, Ted
Bozeman, retired district judge of
Lowndes Counly, announce the forma-
tion of Bozeman & Bozeman, Offices
are located at 10 LaFayette Street, PO
Box 337, Hayneville, 36040, Phone
(334) 548-2244,

Lackey, Bridgeman & Johnson
announces a name change to Lackey &
Bridgeman, Offices are relocated at 126

E. Peachiree Street, Scottsboro, 35768,
Phone {205) 259-3929,

Freman & Kaou, L.L.C. announces a
change of address to 211 8. Cedar Street,
Mobile, 36602, Phone (334) 432-2111.

Hand Arvendall, L.L.C. announces the
opening of a Baldwin County office
located at 111 W, Laurel Avenue, Foley,
36535, Gregory L. Leatherbury, Jr. and
David A. Ryan will be located in this
office. Phone (334) 970-5511.

Alec Brown & Assoclates, P.C.
announces that Kyla L. Grofl has joined
the firm and the relocation of offices Lo
217 Madison Street, Alexander City,
35010, Phone (256) 409-9001,

Jimmy 8. Calton, Sr. announces that
Jimmy 8. Calton, Jr. 15 now an associ-
ate and the firm name is Calton &
Calton, Offices are located al 226 E,
Broad Street, Eufaula, 36027, Phone
(334) 687-3563.

W. Beatty Pearson and Manley L.
Cummins, [ announce that Michelle
M. Hart has become a partner and the
new firm name is Pearson, Cummins
& Hart. Offices are located at 29000
Highway 98, Suite 101-C, The Summil,
Daphne, 36526, The mailing address is
P.O. Box 7980, Spanish Fort, 36577,
Phone (334) 626-2772.

Donna H, Rainer, Mitzi L, Sears and
Judith C. Van Dyke announce their
associalion as partners, under the firm
name of Rainer, Sears & Van Dyvke,
L.L.P., and that Mitzi Sears-Steuer has
formally changed her name to Mitzi L.
Sears. Offices are located at 2100
Executive Park Dirive, Opelika, 36801,
Phone numbers for each remain the
same, Donna, (334) 742-0167, Judith,
{334) 745-4373, and Mitzi, (334) 74)-
(80Y,

Cralg Olmastead announces the forma-
tion of Olmstead & Olmstead. Offices are
located at 640 S, McKenzie Street, Foley,
36535, Phone (334) 943-4000,

M. Kristi Wallace announces she has

joined the firm of Drew, Eckl &

Farnham, L.L.P. Her mailing address is
RBOO W, Peachtree Street, Atlanta,
30357, Phone (404) 885-1400,

Allen R, Stoner, formerly with
McPhithips, Shinbaum, Gill & Stoner,
L.L.E, announces his withdrawal from

the firm and that he has relocated his
practice Lo Decatur, under the name of
Summerford & Stoner, P.C. Offices are
located at 701 2nd Avenue, S.E.,
Decatur, 35601, Phone (205) 350-8885,

Hare, Hair & White announces that
Allan Sidney Jones has joined the firm.
Offices are located at 1901 Sixth
Avenue, North, AmSouth/Harber
Plaza, Suite 2800, Birmingham, 35203,
Phone (2056) 322-3040,

Richard T. Dorman, formerly with
MeRigtht, Jackson, Dorman, Myrick &
Moore, has joined Cunningham, Bounds,
Yance, Crowder & Brown, Offices are
located at 1601 Dauphin Street, Mobile,
J6604, Phone (334) 471-6191,

Theresa S, Jones announces thal she
is no longer associated with Sadler,
Sullivan, Sharp & Van Tassel, BC. She
is now employed with Mutual
Assurance, Inc., Suite 500, 100
Brookwood Place, Homewood, 35209,
Phone (205) 877-4400,

James William League, H1 anncunces
that he is no longer associaled with
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Crosslin, Slaten & O'Connor and has
joined the firm of Siniard, Lamar &
McKinney. Offices are located at 125
Holmes Avenue, PO, Box 2767,
Huntsville, 35804, Phane (205) 536-0770,

Jaffe, Strickland, Beasley & Drennan,
BLC. announces a relocation of offices to
2320 Arlinglon Avenue, Birmingham,
45205, Phone (205) 930-9800,

Jerry A, McDowell; Michael D. Knight;
Willlam C. Roedder, Jr.; Edward S.
Sledge, 111; Forrest C. Wilson, H1I; P
Russel Myles; Brian P. McCarthy; Walter
T, Gilmer, Jr; and Archibald T. Reeves,
IV, all former partners of Hand Arendall,
announce the formation of MeDowell,
Knight, Roedder & Sledge, L.L.C.
Frederick G. Helmsing, Jr., Bradley S.
Copenhaver and Benjamin H. Kilborn,
Jv, have joined the fivm as associates,
Offices are located at 63 5, Roval, Suite
500, Riverview Plaza, Mobile, 36602,
Phone (334) 432-5300,

Lange Clark, P.C. announces the

relocation of its office to 903 New South
Federal Savings Building, 215 21sl
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Streel, North, Birmingham, 35203,
Phone (205) 322-1300,

Berkowitz, Lefkovits, Isom &
Kushner announces that Alane A.
Phillips and James Davld Hicks have
become associates, Offices are located al
A20 N, 20th Street, Suite 1600,
SouthTrust Tower, Birmingham, 35203
5202, Phone (205) 328-0480,

G. Dennis Nabors and Franklin A.
Saliba announce the formation of Nabors
& Saliba, L.L.C. Offices are located al
A61 8. Court Street, Montgomery, 36104,
Phone (334) 263-0944,

McPhillips, Shinbaum, & Gill, L.L.P.
announces that Kathrvn Dickey has
become an associale, OMces are located
at 516 5, Perry Street, Montgomery,
36104, Phone (334) 262-1911,

Copelond, Franco, Serews & Gill, RA.
announces that Herman B. Franco and
Euel A. Screws, Jr. have became of
counsel, and Mitchel H. Boles, Albert D,
Perkins, IV and James David Martin have
hecome associates, Offices are located at
444 5. Perry Street, Montgomery, 36104,
Phone (334) 834-1150,

Hunton & Willlams announces thal
T. Thomas Cottingham, 111 has joined
the Charlotte office as a partner. Offices
are located at One NationsBank Plaza,
Suite 2650, 1 8. Tryon Street,
Charlotte, North Carolina 28280. Phone
(704) 378-4700.

Maynard, Cooper & Gale, P.C.
announces that Gregory S, Curran has
become a member and Carl 8.
Burkhalter; Sarab Yates Larson;
Thomas C. Clark, 11I; Christopher B.
Harmon; Jeffrey A. Lee; Warren B.
Lightioot, Jr.; and Robert W. Tapscott,
Jr., formerly associates, have become
members, and John A. Earnhardt; J.
Alan Baty; Stephen Foster Black:
Brannon J. Buck; Alexander J.
Marshall, 111; Marcie E. Paduda;
Jennifer R. Smith; and Hardwick C,
Walthall have become associates. The
firm has offices in Birmingham, (205)
254- 1000, and Montgomery, (334) 262-
2001, The Montgomery office has relo-
cated to 201 Monroe Street, Suite 1940,
36104,

Akridge & Baleh, P.C, announces
[hat Rohert H, Cachran has become an
associate, Offices are located al 1702

Catherine Court, Suite 2-D, Auburn,
36830, Phone (334) §87-0884,

Rushton, Stakely, Johnston &
Garrett, PA. announces that Kirby H.
Williams, William 1. Eskridge and
Edward C. Hixon have become associ-
ates. Offices are located at 184
Commerce Streel, Montgomery, 36104.
Phone {334) 206-3100,

T. Eric Ponder announces the reloca-
tion of T. Eric Ponder & Associates,
P.C. to The Flatiron Builing, Suite
402, 84 Peachtree Streel, NW., Atlanta,
Georgia 30303, The new phone number
is (404) 581-0020, Offices remain al PO,
Box 240471, Montgomery, 36124,
hone (3:34) 264-9679,

William M. Pompey and Brenda
Montgomery Pompey, formerly an
administrative judge with the Equal
Employment Opportunity Commission,
announce the establishment of Pompey
& Pompey, P.C. Offices are located at
117 Broad Street, Camden, 36726, The
mailing address 15 PO, Box 189, Phone
(334) 682-9032.

Hill, Kill, Carter, Franco, Cole &
Bluck, C. announces that Joana 5.
Ellis, formerly a partner in Ball, Ball,
Matthews & Novak, PA., has become a
partner, Offices are located at 425 8,
Perry Street, Montgomery, 36104,
Phone (334) 834-7600.

James A, Harris, Jr. and James A,
Harris, 111, formerly with Harris &
Brown, PC., announce the formation of
Harris & Harrls, L.L.P and that Nancy
Howell is an associate. The new location
is 2100A SouthBridge Parkway, Suite
570, Birmingham, 35209, Phane (205)
8715777,

Walter A. Steigleman, A,
announces that Timothy M. Beasley has
hecome an associate, Offices are located
al 431 Mary Esther Cut-Off NW, Fort
Walton Beach, Florida 32548, Phone
{850} 244-53678.

Eyster, Key, Tubb, Weaver & Roth
announces thal John R. Baggette, Jr.
has become a partner. Offices are local-
ed al 402 E, Moulton Street, Decatur,
35601, Phone (205) 353-6761,

Joel M. Folmar, Sr.. formerly district
attorney of the 12th Judicial Circuit of
Alahama, and Jon M. Folmar, (ormerly



assistant attorney general over the
Consumer Affairs Division, announce
the formation of Folmar & Folmar, P.C.
and that J. Matthew Folmar has become

an associate. Offices ave located at 510 5,

Brundidge Street, Troy, 36081, phone
(334) 566-0451, and at 402 Glenwood
Avenue, Luverne, 36049, phone (334)
335-4809,

Balch & Bingham announces that
Leslle M. Allen, J. Russ Campbell,
Gregory C. Cook, Marcel L. Debruge,
Lyle D, Larson and Phillip A, Nichols
have become partners, Offices are locat-
ed in Birmingham, Huntsville,
Montgomery and Washington, D.C,

Watson, Harrison & deGraffenried
has changed its name 1o Watson,
deGraffenried & Holley, L.L.P, Offices
are located at 1651 MclFarland
Boulevard, North, Tuscaloosis, 35406-
2212, Phone (205 345-1577,

Colguell & Associates has changed
its name to Holliday & Associates.
Offices are located at 2 Chase Corporate
Center, Suite 120, Birmingham, 35244,
Phone (205) 733-8508,

Roberlt M. Pears and Regina Rose
Hudson have relocated their office Lo
1116 23rd Street, South, Birmingham,
J5205, Phone (205) 320-0333,

Hoover & Evang, P.C. announces
that Brian D). Turner, Jr, has become
partner, The firm name has changed to
Hoover, Evans & Turner, BC. Offices
are located at 5308 Oporto-Madrid
Boulevard, Birmirgham, 35210, Phone
{(205) K92-2626.

Corley, Moncus & Ward, PC.
announces that F. Lane Finch, Jr. has
hecome a shareholder, Offices arve locat-
ed at 400 Shades Creek Parkway, Suite
100, Birmingham, 36209, Phone (205)

879.59549,

Lange, Simpson, Robinson &
Somerville, L.L.P. announces that L.
Griffin Tyndall has become an associ-
ate, Offices are located at 417 20th
Strect, North, Suite 1700, Birmingham,
36203-3217. Phone (205) 2505000,

Johnston, Barton, Proctor & Powell,
L.L.P. announces that David M. Hunt
and Lee M, Pope have become partners
and Karen M. Ross, Randall .
MeClanahan, Brian R. Bostick, James

F. Henry, and Shannon L. Barnhill have
hecome associates. Offices are located al
2900 AmSouth/Harbert Plaza, 1901
Sixth Avenue, North, Birmingham,
35203-2618. Phone (205) 458-9400.

Ritchie & Rediker, L.L.C announces
that Patricia Diak has become a mem-
ber. Offices are located at 312 N. 23rd
Street, Birmingham, 35203, Phone
(205) 251-1288

Gorham & Waldrep, P.C, announces
thal Timothy M. Fulmer, Donna Eich
Brooks and Kim Davidson have hecome
associales, Offices are located at 2101
tith Avenue North, Suite 700,
Birmingham, 35203, Phone (205) 254-
J216.

Chambless, Math, Moore & Brown,
P.C. announces thal E, Terry Brown,
previously with Copeland, Franco,
Screws & Gill, has become a partner.
Offices are located at 3720 Carmichael
Road, PO, 2307549, Montgomery, 36123-
0759, Phone (334) 272-2230,

Walston, Wells, Anderson & Bains,
L.L.P. announces that Julis Boaz-
Cooper has become a pariner and that
David Bennet Ringelstein 11, Mtesa
Patrice Cottemond, John David Moore
and Erin O'Neill Brooks have become
associates, Offices are located at 500
Financial Center, 505 20th Street,
North, Birmingham, 35203, Phone
(205) 251-9600.

Stewnrt G, Springer of Campbell &
Springer announces a change ol address
to 2153 14th Avenue, South, Birmingham,
35205, Phone (205) 933.6933,

Vickers, Riis, Murray & Curran,
L.L.C. announces that E,L. McCafferty,
I has become a member, Offices are
located at the Regions Bank Building,
Eighth Floor, 106 St, Francis Street,
Mobile, 36602, Phone (334) 432-9772

Capell, Howard, Knabe & Cobbs, PA.
announces that C, Clay Torbert, 111 has
become a member and Bryan K. Prescott,
Richard H. Allen and Richard H. Marks
hawve become associates. Offices are locat-
ed at 57 Adams Avenue, Monlgomery,
36104, Phone (334) 241-850040,

Price & Pyles, P.C, innounces that
David L, Smith has joined the firm.,
Offices are located at 120 Dixie Street,

Carrollton, Georgia 30117. Phone (770)
830-9000,

William H. Huffman, 11, previously
with Boardman & Tyra, P.C,, announces
a change of address to the United States
Securities and Exchange Commission,
al Roomn 8130, Stop 8-7, 450 Fifth
Streel NW, Washington, D.C, 20549,
Phone (202) 9424625,

Pittman, Hooks, Dutton & Hollis,
P.C. announces that Leigh Ann King
Forstman has joined the firm. Myra B,
Stagds, of counsel, is no longer with
the firm. Offices are located at 1100

fark Place Tower, Birmingham, 35200,
Phone (205) 322-8880,

Rosen, Cook, Sledge, Davis, Carroll
& Jones, PA. announces that Herbert
E. Browder has become a shaveholder
and that Joseph K. Beach, W, Bradford
Roane, Jr. and John T. Fisher, Jr. have
joined the firm, New offices are located
al 2117 River Road, PO, Box 2727,
Tuscaloosa, 35401, Phone (2051 344-
5000, e
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hard, save aggressively, spend frugally and don't outlive

your historically projected life span. IT it were just Lhat
simple, Alas, 1L is just too easy to find reasons not to save for
the future. The costs of living can be daunting, Tomorrow's
plans too often succumb to today's bills. Bul it doesn't have to
he-and shouldn't be-that way. This article is intended to open
vour mind and engage you in some private reflection about
the state of your own financial affairs,

Let's begin, We all know thal saving should begin early, lig-
uidity preserved for emergencies and debt avoided except for
acquiring appreciating assets. Our first step in an honest
appraisal is o scknowledge reality, We do not save enough and
debt is everywhere—a mortgage (or two) on a home larger
than cur needs; debt on automobiles (usually at least two)
that cost more than our parents spent on a home; eredil cards
to finance vacations, credit lines for the boats and summer
camps. In addition, there are private schools for the children
and entertainment costs appropriate for our station in life. In
short, toe many of us have buill a facade that all is well,

P ersonal money management sounds so simple. Work

Determining where you stand

Step One—Gather up your financial records; let's look at what
we have Lo work wilh, Create a balance sheet, which is nothing
more than a listing of what you own and what you owe as of a
particular date. I's a snapshot of where you are at that point in
Lime, Now is a good time lo catch up on reconciling those bank
statements. List what you nwn and note how those assets are
owned (yours, your spouse, joinl, etc.) If vou have investment
assets, list what you paid and when you acquired them. This will
be a valuable time saver when vou sell the asset, Next, list what
you owe, including notes (mortgages, auto loans, credit lines),
credit card debt, life insurance and pension loans, unpaid taxes
(real estate and income) and the like. Include separate balance
sheets for any business interests (farms, rental properties and
other sole proprietorships). List your capital interest in any part-
nerships (include investment and business ventures),

Step Two—Next, assemble your financial records to determine
sources of income, and major categories of spending, Include
taxes {property and Income), debt service, shelter, transportation,
subsistence and discretionary spending. This can quickly be
determined from credit card summaries and checkbook ledgers,

The purpose of this exercise is to realistically assess where
we are 50 thal we can chart a realistic path to the future. The
“ideal” is to reach retirement age debt free and with sufficient
investment assets that, when combined with Social Security
and pension income, provide retirement earnings equal Lo
60-75 percent pre-retirement income.

njoying the ‘Pay Off’ for
All Your Hard Work-

Personal Money Management for Lawyers

By James D. Cotterman

Historically, we relied on the “three-legged stool” to secure
retirement income, The concepl was that employer-funded pen-
sions, Social Security and personal savings would each roughly
provide one-third of the required retirement income, High-
income wage earners quickly reach the Social Security maximum
benefit which is considerably short of one-third of pre-retirement
earnings. Many young people are even guestioning the viability of
the Social Security system for their own retirement. Changes in
pension law, employer pension philosophy, emplovee mohility,
and tax laws have combined to alter whal pensions will likely pro-
vide, We are left with personal savings and the need for individua)
discipline to accumulate sufficient assets for retirement. Today
we better plan on providing one-half or more of the asset base
necessary for retirement from personal savings.

Unfertunately, personal savings in the United States is low
(4 percent of disposable income according to the Bureau of
Economic Analysis) and has declined over the past 15 vears.
This is remarkable considering that the past 15 years brought
vastly lower income taxes and some remarkable economic
Hrowth periods. In fairness, the period also brought about
some severe disruptions to the economy as global markets had
an impact on our lives,

Computing what you need

The example on the next page depicts the asset base
required Lo provide for an annual relirement income of
$75,000 (in today's dollars) at age 65. This is the target retire-
ment income for individuals earning $100,000 to $125,000
today using the 60-75 percent factors just mentioned, Social
Security benefits will provide a portion of the annual retire-
ment income. Estimates used in this project are based on age,
earnings and Social Security Administration data,

Description Age 36 Age 45 Age 55
Single lump sum today $406.000 §614.000 8927000
to provide benefits

Annual contributions required $32,000 $56,000 $126,000
Amount of first contribution $22,000 §43,000  $109,000

If graduated with contributions
nsing at 3.5 percent annually

Thas individual expects to need income to age 95. This will
provide a high degree of confidence that income will be avail-
able during the retiree and spouse’s lifetime. Pre- and post-
retirement inflation will average 3.5 percent annually (approx-
imates the modern long-term average), In order Lo maintain
constant buying power, the retirement income required at age




65 is adjusted for inflation, and the annual retirement benefit
i% increased 3.5 percent per year. It is not important to provide
a sizable estate; therefore, the principal will be liguidated by
age 95, Real {inflation adjusted) after-tax returns of 4 percent
on pre-retirement assets are projected. A more conservative 2
percent real alter-tax return is expected post-retirement.

Now the really hard part begins, From Step One and Step Tivo,
we know what we own, what we owe, sources and uses of our
income and debt service requirements, From the "what you need”
compttation, we know our retirement saving needs, For most of
us, this combination leaves us facing a hard reality-too many uses
for our existing sources of income. The solution is simple-more
financial discipline. Implementation of the solution is considerably
more difficult. That means less expensive homes and cars, less of
the “good life” today, Or we must hustle thal much harder to
increase our earnings sufficiently to cover the dap.

Gotting the most out of what you do save

Now, let's turn to how we invest our retirement funds
(whether in our 401(k) plans, IRAs or personal after-tax
accounts). The typical investment mix has one-third of assets
in GICs and money market accounts, But over a generation,
only stocks vield a positive return after the impact of inflation
and income Laxes. Too many of us insist on hedging risk with
assets that only lose purchasing power. Being risk adverse is
going to hurt you in the long run, You cannot comfortably
retive with almost one-third of your life remaining on fixed
income, low-risk securities when the cost of living continues
ta increase at 3.5 percent a year.

One of the great inventions of the modern world is the mutual
fund. It combines professional management, portfolio diversifi-
cation, and purchasing power for investors who often don't have
the capital, talent or time to manage an individual portfolio, If
vou lack any of these, bet your vetirement income on mutual
funds and reserve vour personal investing to a small percent of
vour assels. The mutual fund industry has succeeded Lremen-
dously. Funds can e selected for their investment objective,
security focus, risk lolerance, geographic scope, even environ-
mental/political correctness. And, although the vast number of
funds in the industry has complicated the purchasing decision,
mutual funds remain a first-rate opportunity to build weaith.

However, our objective is Lo build wealth and beat inflation
over Lime. We already indicated Lhat our after-tax return is
important. If mutual funds are our investment vehicle of
choice, then we must also consider the impact of mutual fund
fees and expenses on investment return.

Mutual funds come in load and no-load form. No-load funds do
not have sales commissions, while load funds do. There is no
indication that the presence or absence of a load is indicalive of
fund performance. However, the author has a fundamental aver-
sion Lo paying sales commissions when there are so many fine
no-load funds on the market. Loads come in many forms-fronl-
end load (commission paid when fund is purchased), back-end
load (commission paid when fund is sold), level load (commission
paid over time), and declining back-end load {rewards holding the
fund for longer periods of time), Some mutual funds now offer an
array of loads for each portfolio (so-called ABC shares).

The next calegory of cost to mutual fund investors is the
fees and expenses charged by the fund manager which include

cosls to manage the portfolio and to analyze current and
potential investments, 12h-1 fees for advertising expenses, and
other operating costs, Again, high or low costs do not neces-
sarily indicate a certain level of performance,

Finally, mutual fund managers actively manage their portfo-
lies. This means the managers will buy and sell securities Lo
achieve the fund's stated objectives, Turnover of a portiolio is
influenced by market conditions, fund objectives and invest-
ment philesophy. The higher the turnover, the more costs
incurred by the fund. Also, turnovey increases the realized
dains that must be paid out to fund owners and, therefore,
recognized as current income (nol a problem when the fund is
part of an IRA or qualified pension plan).

Loads and taxes are not considered in the promational
materials where funds are required to disclose their historical
yields. When reviewing mutual funds, consider the returns
after loads and taxes are considered, This tells vou whal you
can take to the bank. That's the best way to analyze any
investment opportunity,

Implementing a basic stratogy

Where do we go from here? The best advice is to accept the
honest look at where we are and to commit to a regimen of
debl reduction and assel accumulation. Begin saving immedi-
alely and conlinue Lo save vear after year. Time is the great
silent asset builder-let it work for you, not against you.

Think long term, evenif you are approaching retirement or
are already refired. Accepl some risk and stay with stocks,
They hold the best and the only real long-term returns. Avoid
over-reacting to short-term events, The market reacts largely
Lo the news of the moment. Think rather of basic movements
and trends. They can be demographic, There are two age
group buldes working theiy way through the population,
Consider what that means Lo purchasing decisions and needs.
They can be lifestyles~how has technology changed our lives
and what does the past tell us about the future?

Diversify your investments and let professionals manage the
portfolio, Mutual funds give you all this and more, Consider
them the foundation of your wealth accumulation plan,

Alter your lifestyle so that you can simultaneously save and
reduce debt, It is in your best interests Lo enter retirement debt
iree and with significant cash reserves for those transitional
expenses, including taxes. Also, keep a cash emergency fund for
such items as higher health care costs thal could hit unexpected-
Iy, This permits you Lo avoid selling your investments in a panic.

Use professionals to assisl you. [nvestment advisors, lawyers
who specialize in estate planning, accountants, and insurance
professionals are gooid sources of ¢xpertise and objeclivity.
They can counsel or play “devil’s advocate” with your objec-
tives and plan of attack,

Finally, make sure that you act and do not put off te tomor-
row something vou should have done vears ago, [ ]

James D, Colterman

Jarman [ Cotterman, o icensed corlilied publio accountant, is a principal
with Altman Wisll Panuan, Ing , specializing in linancial and arganzetionl
inntes. Hix has an undergraduate dogras in opertions managemeant and an
MEA in nccounting, Dot Wom Syracute Univeraity, He will be s spoeakar al
itie yoar's Antual Maating
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Judge G. Ross Bell

hereas, Judge G. Ross Bell was a

member of the Birmingham Bar
Association and the Alabama State Bar al
the time of his death on February 28,
1997, at the age of 75; and

Whereas, Judge Bell was born in
Birmingham, Alabama; attended
Birmingham public schools; draduated
from Birmingham Southern College in
1941: and graduated from the University
of Alabama School of Law in 1946; and,

Whereas, Judge Bell began to practice
faw in the Ensley section of
Birmingham in 1948, He was appointed
to the Birmingham Municipal Court
first as a part-time judge in 1956 and
then chief judge in 1963, In 1965 Judge
Bell moved to the Juvenile and
Domestic Relations Court and was
elected a circuit judge in 1968 and
assigned to preside over the Family
Court of Jefferson County, Alabama
where he served until his retirement in
1982; and,

Whereas, Judge Bell was dedicated 1o
improving juvenile justice and served
on numerous committees to promote
juvenile justice. Among these were the
Alabama and National Council of
Juvenile Court Judges, the Alabama
Council on Family Relations, the
Jeffersan County Association of Mental
Health, Alabama Youth Commillee,
Juvenile Correction Study Committee,
State Advisory Committee for Juvenile
Delinguency Planning, the Alabama
Advisory Committee on Juvenile Justice
and numerous others; and,

Whereas, Judge Bell was very civic-
minded. He served on the execulive

MEMORIALS

committee of the Birmingham Area
Council of the Boy Scouts of America
where he received the Vulcan Merit
Award (Birmingham Area Council) and
the Silver Beaver Award (National
Council). He served his church as a
teacher, superintendent of Sunday
Schoo!, trustee and deacon, He was past
president of the Ensley Kiwanis Club,
Ensley Rotary Club and the Ensley
Chamber of Commerce and was a mem-
ber of many other civic groups; and,

Whereas, Judge Bell's service included
membership in the Birmingham Bar
Association, the Alabama State Bar, the
American Bar Association, where he was
a charter member of the Family Law
Section, and at least nine other profes-
sional associations; and,

Whereas, Judge Bell's other honors
and awards are too numerous to list but
exemplify his dedication and his years of
service; and,

Whereas, Judge Bell is spoken of as a
man of compassion when he was on the
bench and was noted for his service Lo
the bench. the bar, the public and most
of all, children entrusted to his judg:
ment: and,

Wherens, we express our apprectation
jor his person and his service, and also
our sympathy to his famly.

It is therefore, resolved, that this res-
olution be spread upon the minutes of
this executive committee and that
copies be senl to his wife, Johnnie H.
Bell, and other members of his family.

— Stephen D, Heninger
President, Birmingham Bar
Association

Richard Allan Thompson, Jr.

hereas, the Tuscaloosa County Bar

Association wishes to honor the
memary of Richard Allan Thompson, i,
a long-standing and distinguished
member of this association who died
November 18, 1997, Richard Allan
Thompson, Jr. known to all as "Dick.”
was born in Mobile, Alsbama. He
received his undergraduate degree from
the University of Alabama and his 1.1,
from the University of Alabama Law
School in 1950, Dick served in the
United States Navy as a fighter pilot and
was on active duty during World War 11,
the Korean War and the Cuban Missile
Crisis. Dick also served in the Judige
Advocate General's Office while in the
Navy. Dick came to Tuscaloosa in 1961
and began his private practice of law
which, over the years, primarily
involved the representation of defen-
dants in criminal cases. Dick was always
a tireless and dedicated defender of the
vights of the accused.

Dick was survived by a loving family,
consisting of his wile, Dorothy
Thompson; his children, Richard A.
Thompson, 111, David Thompson and
Melanie Thompson Masters; seven
grandchildren; and his brothers, Robert
Thompson and William Thompson.

— (3. Stephen Wiggins
President, Tuscaloosa County Bar
Association
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John William Adams, Jr.

J ohn William Adams, Ir,, a distin-
guished member of this association,
died on November 16, 1997, and the
Mobile Bar Association desires to
remember his name and recognize his
contributions both to our profession
and to this community; and,

Joln Welltnn Aedems, Jr

John William Adams, Jr. was born in
1925 in Atlanta, Georgia and received
his law degree from the University of
Alabama and practiced law in
Tuscaloosa for three years, He then
accepted a position in Mobile in 1951,
with the legal department of the Gull
Mobile and Ohio Railroad, and actively
participated in triais and hearings in
regards to rate cases all over the United
States, After the merger of GM&O
Railroad with the llinois Central
Railroad, John W, Adams, Jr. continued
his active legal profession with the
llinois Central Railroad until his retire-
ment in 1988, Thereafter, John W.
Adams, Jr. actively engaged in the prac-

Lice of law in Mobile until his death in
1997; and,

Whereas, John W, Adams, Ir,, in addi-
Lion Lo the practice of his legal profes.
sion, participated actively in many
church, civic, cultural. photography,
and gardening matters, and among his
many accomplishments, of which he
wits particularly proud, were:

Being authorized to practice in
numerous United States Districl courts,
United States courts of appeal and the
Supreme Court of the United States, as
well as being an active member of the
American, Alabama and Mobile bar asso-
ciations and the American Arbitration
Association; and,

Being & member of St, Paul's
Episcopal Church for many vears and
legal advisor to the Bishop and serving
as chancellor of the Episcopal Diacese
of the Central Gulf Coast, and on the
standing and linance commitlees of the
Diocese of the Central Gulf Coasl, and
on Lhe vestry of 5t. Paul’s Episcopal
Chureh; and,

Serving as president of the Mohile
Chamber Music Society and as an
enlhusiastic participant in the Mobile
Opera Guild; and,

Being o hoard member of the Mobile
Botanical Garden, having attained the
designation of master gardner; and,

Whereas, John William Adams, Jr.
accomplished many other things in his
life, and was an immensely charming
gentleman with a magnetic personality,
gifted as a trial advocate of his clients'
pasition of any subject matter and was
noted for his open-mindedness and cre-
ativily in the handling of complicated
guestions of law and fact and was a rec-
ognized expert in the fekd of trans-
portation law; and,

Whereas, John William Adams, Jr. was
survived by his wife of 48 years,
Margaret D, Adams and by his daughter,
Cynthia A. Tappan, and his son, John
Witliam Adams, 11, and two grandchil-
dren;

Now, therefore, be it resolved by the
members of the Mobile Bar Association
that the association mourns the passing
of John William Adams, Jr. and does
hereby honor the memaory of our friend
and fellow member who exemplified
throughout his long career the highest
professional prineiples to which the
members of this association aspire,

— Stova F. McFadden
President, Mobile Bar Association

Peter Vaughn Sintz

hereas, the Mobile Bar Association

honors the memory of Peter
Vaughn Sintz, a distinguished member
aof this erganization, who died October
6, 1997, This association desires to
remember his name and to recognize
his contributions to this honorable pro-
fession and to this community, now
therefore, be it remembered,

Peter Vaughn Sintz
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Whereas, Peter Vaughn Sintz was
born July 13, 1940 in Detroit, Michigan
and had resided in Mobile sinee 1967,
Pete graduated from Indiana Universily
in 1962, He earned his juris doctor from
Emory University in 1967,

Whereas, that same year, Pete began
the practice of law with the firm of
Brown, Hudgens, Fullord, Sintz &
Richardson of Mobile. He subsequently
formed the law partnership of Sintz,
Pike & Campbell, which then evolved
inta the firm of Sintz, Campbell, Duke
& Taylor,

Whereas, Pete was a preeminent
lawver whao quietly, without greal fan-
fare, gave of himself to his clients, A
person of the highest integrity, his word
was a promise, a bond, and his commit-
ment to fairness and resolution,

Whereas, Pete was devoted Lo his fam-
ily who survives him, wife Jule, son
Nick, daughter Sandy, mother Roberta
and brother Robert,

Whereas, devation and love for his
family was followed by his commitment
Lo the practice of law, while his passion
was athletic competition. Pele was a
world-class swimmer while in college,
and a gold medzl recordholdey in the
free style relay at the Pan American
Games. He continued his athletic excel-
lence in the World Masters Games,
again establishing records and winning
gold medals this time at the age of 45
years,

His athletic abilities also included the
game of polo and horsemanship where
Pete again excelled and was known for
his ability as a trainer of horses, A
member of the Louisiana Thoroughhred
Breeders Association, and the
Thoroughbred Breeders Association he
combined his love of horses and athletic
competition training polo ponies and
playing the game as a member of the
Point Clear Polo Club and the United
States Polo Association,

Pete's years of athletic excellence also
included sharing his abilities with oth-

ers in the form of coach and mentor,
teaching voung swimmers for the
Skyline Country Club and the Chandler
YMCA as well as participating in the
administration of various swim meels
held in the area.

He shared his exceptional ability as a
lawyer, teaching classes for the
University of South Alabama Paralegal
studies programs, and was a willing par-
ticipant in the pro bono activities of the
Mobile Bar Association,

Pete served numerous area charities,
belonged to many social organizations
and was a member of St Paul's
Episcapal Church,

Now, therefore, be it resolved by the
Mobile Bar Association that the associa-
tion mourns the passing of Peter
Vaughn Sintz and does hereby honor
the memory of our friend and fellow
member who exemplified throughout
his long career the highest professional
principles to which the members of this
associalion aspire,

— Cooper C. Thurber
Presldent, Mobile Bar Association

Albert Julian Tully, Sr.

hereas, the Mobile Bar Association

honors the memory of Albert
Julian Tully, Sr., a distinguished mem-
ber of this organization, who died on
May 22, 1997, and the association
remembers his name and recognizes his
contributions to ouy prefession and to
this community; now, therefore, be it
remembered,

Albert Julian Tully was born in
Laurel, Mississippi and resided in
Mohile since 1918, Albert attended
University Military School of Mobile and
graduated in 1935 from the University
of Alabama School of Law.

in 1938 Albert joined the law firm of
Sullivan, Helberg & Tully and subse-
quently practiced with Holberg, Tully &

Afbert Juliun Rully. Sv.

Hodnette and Holberg, Tully, Holberg &
Danley. Prior to his death he practiced
with the firm of Tully & Phillips. Albert
wis & former United States Attorney for
the Southern District of Alabama from
1943 to 1948, and Assistant United
States Attorney from 1941 to 1943,

In 1979 Albert served as president of
the Mobile Bar Association,

Albert was an outstanding lawyer who
faithfully and ably represented his
clients, He was, al the same time, a man
of the highest integrity, whose word was
his bond, who never sacrificed his
integrity for personal gain or unfair
advanlage,

Alberl spent 17 years as attorney lor
the Mobile County Personnel Board
until retiring in 1957. He was a former
director of the Mohile Area Chamber of
Commerce, and chairman of the Mobile
County Democratic Execulive
Committee from 1938 Lo 1940, Albert
served on the advisory board for the
Mobhile Salvation Army and was pasl
president of the Boys Club of Mohile
and the Mobile Mental Health Center.




Albert was a member of the Kiwanis
Club since 1939 and was president of
the Mobile Kiwanis Club in 1945, gover-
nor of the Alabama Distriet in 1948 and
president of Kiwanis International from
1954 to 1960, In 1996 he received the
Hixon Diamond Level Award presented
by the Mobile Kiwanis Club,

Albert was a member of Trinily
Episcopal Church, He was a lay reader in
the Episcopal Diocese of the Central Gulf
Coast, a chancellor from 1971 to 1980
and recipient of the first Diocese
Distinguished Service Award in 1975, He
was named chancellor emeritus in 1985,

Albert Tully was a man with a strong
devotion Lo his family, and he was pre-
ceded in death by his wile, Jane
Silverwood Wildman Tully. Albert is sur-
vived by one daughter, Jane Silverwood
Tully of Dauphin Island, Alabama and
one son, Dr. Albert Tully, Jr. of Bessemer,
Alabama; live grandchildren and seven
great-grandchildren: and other relatives.

Now, therefore, be it resolved by the
Maobile Bar Associalion that the associa-
Lion mourns the passing of Albert Julian
Tully, Sr. and does hereby honor the
memory of our friend and fellow mem-

ber who exemplified throughout his
long career the highest professional
principais Lo which the members of this
association aspire.

— Cooper C. Thurber
President, Mobile Bar Association

John Young Christopher

hereas, John Young Christopher, a

longtime member of the Alabama
State Bar, passed away on Oclober 7,
1997:

Whereas, John Young Christopher
was born on July 2, 1922, reared in
Butler, Alabama and graduated from
Choctaw County High School in 1939;

Whereas, John Young Christopher
received a scholarship to play collegiate
football at Chattanooga College; he later
transierred to Howard College in
Birmingham, now Samford University
and lettered on the foothall team at
Howard College;

Whereas, John Young Christopher
enlisted in the United States Navy and

served for three vears as captain in the
European theatre of war;

Whereas, John Young Christopher
attended faw school at the University of
Alabama and received his license to
practice law in 1949;

Whereas, after V-E and V-] Day, John
Young Christopher conducted a suc-
cessful practice for many years;

Whereas, John Young Christopher
married the former Eleanor Means and
has three children, John Y. Christopher,
Jr.,, Pam C, Ezell and Bryar S,
Christopher.

Whereas, John Young Christopher
was appointed district judge in 1971; he
was reelected and served in that posi-
tion for 18 years;

Whereas, John Young Christopher
practiced law and served as judge with
honor, integrity and a straightforward
manner that commanded respect. He
possessed a good sense of humor and
was loyal to family and friends,

Now, therefore the Alabama State Bar
hereby respectfully, in memorial, honors
its member John Young Christopher.

John William Adams, Jr.
Mohile
Admitted: 1949
Died: November 16, 1997

Carl Wayne Albright, Jr.
Tuscaloosa

Admitted: July 30, 1970
Died: December 11, 1997

John Thomas Black
Scottshoro
Admitted: (949
Died: October 21, 1997

Ozmus Sigler Burke, Jr.
Orange Beaclt
Admitted: 1965

Digd: March 4, 1998

Jesse Allen Cook, Jr.
Andalusia
Admitted: 1937
Died: December 7, 1997

Donald Cronin, Jr.
Grreenville
Admitted: 1953
Died: February 21, 1998

Roy Lockhart Johnson
Marion
Admitted: 1974
Died: February 11, 1998

Hugh Edward Rozelle
Atmare
Admitted: 1948
ied: March 2, 1998

Richard Allan Thompson, Jr.

Tuscaloosa
Admitted: 1950
Died: November 18, 1897

Harvey Jackson Wright
Guntersville
Admitted: 1951
Died: November 11, 1997

tugene M. Zeldman
Birmingham
Admitted: 1927
Died: February 17, 1998

{
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Butler County

Established: 1819

The tollowing continues a history
of Alabama’s county courthouses—
their origins and some of the people
who contributed to their growth. If
you have any photographs of early
or present courthouses, please for-
ward them to: Samuel A. Rumore,
Jr., Miglionico & Rumore, 1250
Brown Marx Tower, Birmingham,
Alabama 35203,

BUILDING ALABAMA'S COURTHOUSES

By Samuel A, Rumore, Ir,

( Butler County )

reenville is the county seat of

Butler County. [t is located in
south-central Alabama approximately
midway between the eastern and west-
ern houndaries of the state, However,

the story of Greenville in Butler County

could just as easily be the story of
Buttsville in Fairfield County, Early set-
tlers came from both Georgia and
South Carolina and each group wished
to honor persons or places from their
former states. How this rivalry was
resolved will be explained later, but a
peaceful compromise resulted in the
names we know today.

In contrast, the
early history of the
first American set-
tlers in south
Alabarma with
respect Lo the
Indians was any-
thing but peaceful.
It was marked by
the Creek Indian
War, This war was

a small piece in a muech larger geo-politi-

¢al puzzle. Certainly the American set-
tlers and Creek Indians clashed at times
when they came into contact, bul some

W it Alibarriel Lanwiper

historians believe that the British caused
those ¢lashes to turm into a war,

As early as 1811 the Shawnee Indian
Chief Tecumseh, encouraged by British
agents, traveled from the Great Lakes
region Lo Creek country in Alabama, He
sought to unite the Indians against the
white settlers. Although his mission to
unify the Indians was not successiul, he
sowed the seeds for the war that soon
followed.

Since Britain was fighting a war with
Napoleon at this time, and its forces
were spread all aver the globe, British
leaders feared that Canada could be yul-
nerable to an American attack if war
came with the United States. Because of
conflicts over the impressment of
sailors on the high seas, logether with




other economic issues, war between
America and Britain seemed
inevitable. In order to defend their
Canadian holdings, one theory is
that the British decided Lo create a
distracting disturbance: an Indian
wilr on the American southern fron-
tier, British agents promised
weapons to the Indians for their
elforts, While it was not “official”
British policy to create an Indian
war, the Creeks did receive supplies
from the British as well as from the
Spanish in Pensacola.

When war ended after the Battle of
Horseshoe Bend in 1814, much terri-
tory was opened for settlement in the
land thal would become Alabama.

Settlers began to move into the fulure Butler County as early as
1815, Indians still lived in the area and clashes continued for
the next few yvears as the Indians resisted the loss of their lands.
By 1818, due te the threat posed by roving bands of warriors,
settlers built three stockades for protection, These were forls
Gary, Bibb and Dale, all named for local heroes, Thomas Gary
was an carly settler and Revolutionary War veteran, William
Wyatl Bibb was governor of the Alabama Territory, Sam Dale
was a ptoneer and hero of the Creek Indian War,

On the evening of March 13, 1818, Indians attacked the
home of William Ogly in the future Butler County where the
Ogly and Elias Stroud families were sheltered. Two adults and
five children were tomahawked and savagely killed, Two other
adults and one child managed to survive this incident that

became known as the Ogly Massacre,

One week later, on March 20, 1818, Caplain William Buller
and four companions were ambushed as they traveled between
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served in the Alabama militia, He and
two companions were Killed in the
ambush, Sam Dale located the bodies
and buried them near a place that
subsequently became known as
Butler Springs, Forty vears later the
remains were moved 1o the cemelery
al Greenville, the county seat town of
Butler County,

By the end of 1818, the Indians
were driven from the ares and peace-
ful settlement began in earnest, A few
families from Georgia came in 1818,
in January of 1819, settlers in a
wagon Lrain from South Carolina
stopped, camped and stayed. This pio-
neering group consisted of eight fami-
lies and other single men, They had

12 wagons and 52 horses, They settled near Routan's Creek
where they chose home sites and built ¢abins, More settlers
came later that year. The place hecame known as Buttsville,
being named for Samuel Butts.

Samuel Bults was born in South Carolina, but lived as an
adult in Georgia, He served as a captain in General Floyd's
Georgia troops, who came Lo Alabama to fight in the Creek
Indian War. Butts was killed at the Battle of Calabee Creek in
1814 in present-day Macon County.

The Alabama Territorial Legislature created seven counties
on December 13, 1819, These counties were Butler, Greene,
Henry, Jackson, Jefferson, Perry, and Wilcox. All of these coun-
Lies claim to be older than the state of Alabama. That is a true
statement, but just barely, The state of Alabama came into

being the next day, December 14, 1819,

The hill that created the new county that became Butler
Counly was originally written to name the county “Fairfield."
This name comes from the district in South Carolina where

Fort Bibb and Fort Dale, Butler had been born in Virginia and
maoved to Georgia where he served in the state legislalure and
the militia. He came to Alabama as a pioneer and likewise

many early settlers previously lived. Between the time of the
introduction of this bill until its final passage, a conlroversy over
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the name arose. IL was finally decided that the county would be
named Butler Lo honor Captain Butler who had been killed by
Indians within the borders of the new county the previous year.

When the county was established, Fort Dale became the first
county seat. Andrew Crenshaw, for whom Crenshaw County was
named, was the first judge. Judge Crenshaw held court at Fort
Dale outdoors under the oak trees, The jury sat on logds and
adjourned to nearby woods in order to reach their verdicts.

Bultsville was more centrally located in the county than
Fort Dale, and it soon became the largest town in the county.
On December 24, 1821, the legislature chose Buttsville as the
permanent county seat of Butler County. Fort Dale continued
as a small community until about the time of the Civil War.
By the 1860s it ceased to exist,

Irn 1822 a mevement began to change the name of the new
county seal, As more South Carolinians came into the area,
sentiment grew Lo change the name Buttsville to Greenville in
honor of Greenville, South Carolina, former home of many of
the pioneers, They also resurfaced the name Fairfield for the
county. As often happens with political decisions, Lhe factions
compromised. On December 28, 1822, the legislature officially
changed the town name of Butlsville to Greenville Lo salisfy
the South Carolinians, The county retained the name Butler
in deference to the settlers from Georgia,

The legislature appointed five commissioners to purchase
land and superintend the construction of a courthouse, The
commissioners selected a site in 1822, and laid off the town
with four principal streets radiating from the courthouse
site, They named the north-south street Conecuh
Street, and the east-west street, which became the
principal commercial artery, Commerce Street,

All four Butler County courthouses have occupied
the same location. The first courthouse, described as
a substantial frame building, was built in the
18205 and served the county for more than 25 Ciiazimaail On June 12, 1854, the committee made its report
years. It was destroyed by a fire on April 12, 1853.
All of the county records were losl.

In May of 1853, county officials called a meeting
to consider bids for construction of Lthe second cour-
thouse. John K. Henry prepared the plans for the
structure. Brockman W. Henderson became the con-
tractor with his low bid of $5,979. He was required
to post a bond of §11,958 and Lo
complete the building in a
workmanlike manner.,

The project, which

would result in another
frame structure, was
subject lo inspection by for a rallvoad so that
a five-member building _ . B __ produce could be sent
commitlee consisting of ' ' e - to Mentgomery and
David G, Dunklin, : e peyida g - ] Mobile and supplies
William P. Routon, o — L T { \ returned from those
William F. Hartley, John :

K. Henry, and William
Wright.

Jodwm Hipp ardd Charles Kelley Butler — Comnly courthouse 1892

to the county officials on the completion of the court-
house. They noted numerous alterations in the pro-
ject, They were particularly concerned that the
cement floor laid by the contractor would not last.
Although they had consented to the changes, they did
not release the contractor from liability concerning the
floor. However, the floor proved to
be serviceable and caused no
reported problems,

The county contin-
ued to grow and pros-
per. [n 1855 commu-
nity leaders petitioned

places to Greenville.
The railroad was final-
ly completed in 1861,
Unfortunalely, the
Civil War also com-
menced that year,

The Alabome Lawyer



Though Butler County was spared the devastation of war with-
in its borders, its teyritory was reduced and its population
declined between 1860 and 1870, A key reason was the crealion
of Crenshaw County on November 24, 1866. Butler County gave
up approximately 220 square miles of land for the new county,

By 1871 the county needed o build its third courthouse,
This time the county built its first brick temple of justice at a
cost of $12,000. The twa-story, red brick structure had a front
portico resting on a curved stairway. Under the porlico was a
daeorway to Lhe first floor. The pediment contained a round
wheel window just below the apex of the gable, The courl-
house had six chimneys,

This Butler County Courthouse proved Lo be less than a
“temple of justice” It was the scene of an incident in 1892
where citizens took the law into their own hands, Two desper-
adoes, John Hipp and Charley Kelley, were notorious killers in
Butler County. They had murdered al least six people, includ-
ing the tax collector. When they were apprehended, an angry
maob {oreihly removed them from their jail cells. The two men
were summarily strung up from the columns of the courl-
house portice. An carly pholo (on page 152) shows the
lynehed men hanging from the courthouse,

By the turn of the century, the third courthouse became
inadequate for the needs of Butler County, Probate Judge Zell
Gaston became the moving force for a new building. The 1871
structure was razed and a new courthouse with a distinctive
central clock tower was built on the same site in 1903, The
architect was BB, Smith of Montgomery. The contractors

were Dobson & Bynum. This courthouse cost 560,000,

Newspaper articles from 1903 provide some interesting
insights into the courthouse project, The county commission
issued bonds for the building of the courthouse. The winning
firm for the bonds was the Robinson, Humphrey Co. of Atlanta
and the interest rate was 5 per cenl, Another article described
preparations for the laying of the cornerstone. Ceremonies were
conducted by the Father Ryan Chapter of the United Daughters
of the Confederacy. And a third article described a work accident
at the construction site. My, Archillus, foreman for the project
and a very heavy man, was walking on a wall under construction
when some bricks came loose and he fell Lo the ground. He suf-
fered severe injuries which left him in serious condition.
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Hutler County Courthouse with nete dorme foflousng 1997 renvitions

The new courthouse was completed by the end of 1903, An
early photo shows an impressive building for a small southern
town. Also, the presence of an electric street light and wires
indicale that Greenville had efectricily in 1903, Another fea-
ture in the photo is the manhole in ront of the courthouse
which points out that 1903 Greenville had & sewer system,

The courthouse ilself is a good example of a late Victorian
structure with eclectic features, The building has a hipped roof
with two front ells thal are covered by pedimented gable roofs,
Corner quoins are found throughout the structure. The entrance
to the courthouse contains a covered porch and Doric columns,

The steeple is built of decoratively-patterned brick with an
arched window on the second floor and two rectangulay windows
farther up. Above these windows is the courthouse clock.
Continuing to climb, the tower soars to a balustraded platform,
above which is e belfry. On top of the belfry is another platform
on which rests a cupola topped by a formal finial, The central
courthouse section is 107 feet high, or almost 11 stories by
today's standards,

Fifty vears after the completion of the courthouse, the county
faced another decision, Due to the need for additional space, the

citizens would either have
to build another new court-
house or remodel the exist-
ing structure, The county
chose the latter course.
New slorage space was
added on the first floor

Samuel A. Rumore, Jr.
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level which was enclosed by
a medern stone block
facade, The interior was
rearranged. Basement
space was excavated and
utilized. Other improve-
ments included air-condi-
tioning, an iron fence around the outside, a widened sidewalk,
and landscaping. The county commission had anticipated the
need for these improvements, setling aside sufficient funds to
pay for them without incurring any debt for the county.

in October 1995, winds and rain from Hurricane Opal caused
significant damage to the Butler County Courthouse lower, L
took the county almaost two years Lo complete Uhe repairs, The
old dome had Lo be taken down and replaced by & new one. Also
much of the mortar between bricks had deteriovated, and a sub-
stantial amount of brick work had to be completed.

Randall Nicholas Builder was the contractor for the approxi-
mately $250,000 project. John F. Daughtry of Daughtry
Professional Engineering designed the new dome with the
idea of replacing the mostly weoden old dome with a nearly
identical copper-covered structure. The dome took approxi-
malely seven weeks to build and was constructed by Stagley
Architectural and Recreational Products, Coker Brothers
Construction, and Kevin Ordoyne,

An unpleasant part of the clock lower project was the
removal of many decades of accumulated pigeon droppings.
Workers had to wear special respirator masks and treal the
droppings with a chemical mixture hefore they could be
removed, Spores found in decomposing pigeon excrement can
cause hystoplasmosis. Workers safely removed almost a dump
truck load of waste matter from the tower,

The old dome was taken down from Lhe courthouse on
August 19, 1997, The new dome, approximately 17 feet wide
and 17 feet high, was placed on top of the tower on September
30, 1997, As part of the project, the belfry openings were
enclosed, thus hopefully eliminating pigeon access and the
accumutation of their excrement in the future. The entire pro-
ject was completed in Octoher 1997,

The author thanks the Greenville-Butler County Public
Library, author Madge Jackson, Birmingham attorney Ron Boyd,
a native of Greenville, and Mrs, Jerre Turner, Butler County
Budget Clerk, for informalion or photos used in this article. 0

Kear of courthouse
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- ® OPINIONS OF THE GENERAL COUNSEL

By [ Anthony MeLain, general counsel

RULE 4.2 -

Plaintiff's Counsel
Contacting
Former Employees
of Corporate
Defendant

J. Anthony McLain

QUESTION:

“I am writing Lo request an opinion
from the Alabama State Bar Association
in reference to the application of Rule
4.2 which slates:

‘In representing a client, a lawyer
shall nol communicate about the
subject matter of the representa-
tion with a party the lawyer
knows to be represented by anoth-
er lawyer in the matter, unless the
lawyer has the consenlt of the
other lawyer or is authorized by
law o do so0.'

We are currently Plaintiff’s counsel in
a lawsuit against X Molor Company in
Anywhere, Alabama. The lawsuil
involves allegations that X Motor
Company has polluted a plant site and
surrounding land since 1960, The plant
has been closed for many years. We pro-
pose to lake the statements of several
former X Molor employees whose testi-
mony 18 factual in nature. We are not
seeking adnissions from Lhese employ-
ees which would effectively bind X, We
are simply trying to ascertain the facls
from these former employees concern-
ing what happened and whal they saw
or know. None of these individuals have
a current relationship with X, They
were dismissed when the plant was
closed in the mid-1980s,

X's attorneys have advised me of their
intent to invoke Rule 4.2 of the
Alabama Rules of Professional Conduct
and to seek sanctions if we atlempt to
interview these emplovees, | do not
agree with X's position that this Rule
should shield them from the conse-
guences of their own wrongdoing and

muzzle statements and disclosures of
facl from people who have not been
employees of X Motor for many years.
Nevertheless, 1 feel compelied to wrile
the Bar Association regarding any
potential impropriety of laking these
statements and whether we will be
allowed to Lake them, We will, of
course, abide by any guidelines you sug-
gest if we are allowed to take state-
ments.”

ANSWER:

Rule 4.2, Alabama Rules of
Professional Conduct, does not prohibil
plaimilf's counsel from contacting for-
mer emplovees of a corporate defen-
dant,

DISCUSSION:

In RO-92-12, the Disciplinary
Commission held that Rule 4.2 of the
Rules of Professional Conduct prohibils
communication about the subject mat-
ter of the representation only with a
“parly” known to be represented by
other counsel, In RO-88-34, the
Disciplinary Commission had held that
plaintiff's counsel in a torl claim action
could contact and interview certain cur-
rent corporate employees without the
necessity of oblaining permission from
the defendant or giving notice to the
defendant's attorney. Plaintiff's counsel
may not, without notice and permis-
sion, interview current employees who
are in a position to bind the corporate
defendant, However, ex parle contael
with a former employee is nol subject
to the same scrutiny applied Lo current
emplovees of a corporale defendant.

As the Commission stated in RO-92-12,




“ .. there is a strong argument that Rule 4.2 does not even
apply Lo former employees at any level.” The one qualification
might he, as discussed in Hazard and Hodes in the treatise
The Law of Lawyering, those employees who occupied a man-
agerial level position and were involved in the underlying
transaction and being privy to privileged information, includ
ing a work product, which would prohibit plaintilf's counsel
from accessing said information without a valid waiver by the
organization and/or discovery and evidence rules. However,
such an exception would be restricted Lo silualions wherein
these facts exist,

The instant holding of the Disciplinary Commission is sup-
ported by ABA Formal Opinion 91-354% (1991}, Therein, the
ABA Committee on Ethics and Professional Responsihility
determined that former employees of a corporation could be
contacted by plaintiff's counsel without consulting with the
corporate defendant’s counsel since the former employees
were no longer in a position of authority, and, thus, could not
“bind” the corporation, ]

| RO-93-05)

Order-Rule 1(a)
Supreme Court of Alabama

It is ordered that Rule 1{a), Alabama Civil Court Mediation
Rules, be amended to read as follows

“(a) Mediatior: 15 an extrajudicial procedure Tor the resolution
of disputes suggested by Rule 16(¢)(7), Alabama Rules of Ciwl
Procedure. In some situations, a madiator can assist partias in
reaching a settlement of a dispute. Madhation is a process by
which the parties submit ther dispute Lo an impartia person
the mediator. The mediator may suggest ways of reselving the
dispute, but cannot impose a seltlemant on the parties.”

It is further orderad that this amendmaent ba effectiva imme
tiataly

Hooper, C.J.. and Maddox, Almon, Shoras, Housten, Cock,
Butts, and See, JJ., concur
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Prepared through the Alabama State Bar Committee on
Correctional Institutions and Pracedures, and drafted by
Roberta L, Fulton, chatr, Birmingham, with the help of
the following committee members: Cynthia Almond,
Tscaloosa; Wiltiam Blanchard, Montgomery; William
firoome, Anniston; Allen Flowers, Birmingham: Blake
Green, Dothan; David Vann, Birmingham; Mark
Wilkerson, Montgomery; Rose Evans, Office of the
Altarmey General; Gregory Griflin, general
counsel of the Alabama Board of Pardons
and Paroles; Andrew Redd, general
counsel of the Alubama Department of
Corrections; and Judge John
England, of the Sixth Judiciat
Circuit of Alabama

ithin the past
decade Alabama
has enacted several statutes which have increased

criminal sentencing oplions and facilitated the implementa-
tion of sanctions within the community, A criminal defense
lawyer's thorough understanding of the sentencing possibili-
ties in each particular case is essential to Lhe best representa-
tion of the client, and knowledge among all lawyers concern-
ing currently developing programs of community punishment
and corrvections is vital to the profession's local leadership in
legal justice matters.

Background of Community Corrections

During the last two decades prisons all over the country have
grown phenomenally, Alabama's among them, In 1980 the
state’s adull prison population was approximately 5,000. Today,
according to the figures of the Alabama Department of
Corrections, the number is in excess of 22,000 and the cost of
incarcerating these prisoners consumes nearly 17 percent of the
scarce resources of our state's general fund budget. By the end
of the 1980s, many criminal justice practitioners and public
pelicy commentators began to say thal, for a variely of reasons,
it was in the best interest of the public Lo create for non-vielent
felony offenders some additional form of corrections, which was
less vestrictive and less expensive than incarceration but more
restrictive than traditional probation with minimal yreporting.

In & 1993 publication called Americans Behind Bers, The Edna
McConnell Clark Foundation gquoted a number of statements on
the disadvantages of incarcerating non-violent offenders, The
following is among them:

Does incarceration pay? It is extremedy difficull to ana-
lyze the social costs and benefits of incarceration.— The
best studies now indicate thal the net social benefits of
incarcerating the Lypical offender are much, much small-
er than eartier research maintained, Instead, recent stud-
ies ratily common sense: prison pays for more serious
offenders, but not for that fraction of incarcerated per-
sons whom research suggests could be well supervised in
the community without jeopardizing public safely.

John dilulio, Jr.,, professor of polilics and public affairs at
Princeton University and senior Fellow at the Brookings
Institule, Supra, at 28,

Respeeted current studies continue to assert similar conelu-
sions, (See CRIME AND PUNISHMENT IN AMERICA , by
Elliott Currie; and SENSIBLE JUSTICE — Alternatives to
Prison, by David C, Anderson, which cites Birmingham's work
in community corrections. Both books were reviewed in The
New York Times BOOK REVIEW on March 1, 1998,)

Within the recent period of nationwide increases in rates of
incarceration, the following three statutes have importantly
affected the development in Alabama of community-based
sanctions:

“Splil Sentence Act", Acts 1976, no.754, p.1038; Acts
1985, 2nd Ex. Sess., No, 85-905, p. 177, section 1; Acts
1988, No, 88-163, p. 261, section 1; codified as amended
al Ala, Code, section 15-18-8 {1975),




“Mandatory Treatment Act of 1990" (The Bennetl-
Breedlove Act), Acts 1990, No. 80-390, P. 537; codified al
Code, section 12-23-1 (1975). and

“Alabama Community Punishment and Corrections Act
ol 1991, Acts 1991, No,91-441,p.795, sectionl; codified
at Code, section 15-18-170,

The Split Sentence Act

The Split Sentence Act, as amended in 1988, gives a judgde dis-
cretion Lo split a prison sentence of 15 years or less by ordering
that the defendant serve a maximum of three years in prison, that
the remainder of the sentence be suspended, and that the defen-
dant be placed on probation for such period and upon such terms
as the court deems best, Thereafter only the sentencing judge (or
a successor judge) has the power to shorten the period of incar-
ceration, and the exact length of imprisonment ordered by the
judge may not be reduced by the "good time" rules of the
Departiment of Corrections. The statute stipulates that the split
sentence is nol to be used to shorten

Although the alternatives presently available will vary Lo
some degree, depending on the sentencing court's loca-
tion, some alternatives include [split sentences,
“reverse” split sentences, fines, court costs, restitution,
drug and alecohol rehabilitation programs, hool camps,
community service, work release, community restitution
centers, house arrvest, and electronic monitoring).

(A "split sentence” divides a sentence so as to order an offend-
er o prisen for the first portion and to order a non-prison sanc-
tion for the remaining portion. A "reverse split senlence” orders
a non-prison sanction for the first portion of the sentence and a
period of incarceration for the following poertion, with the expec-
tation that if the offender complies well with the first portion,
the judge will suspend the order for incarceration.)

Thus, Alabama courts were encouraged ten years ago Lo issue
sentencing orders which created, in effect, a third tier of inter-
mediate sanctions between incarceration and basic probation,
however al the time no corresponding personnel within Alabama

communities were available to implement

mandatory incarceration periods if the con-
viction for which the offender is being sen-
tenced, or any previous conviction, has
been for any of the following violent offens-
es: “murder, rape first degree, kidnapping
first degree, sodomy first degree, enticing a
child to enter vehicle, house, ete. for
immoral purposes, or arson first degree.”
Code, 15-18-8(a)(2). (This statute leaves
unaffected the result that an offender must
be sentenced to inzarceration for the full
minimum peried if his or her sentence is
for more than 15 years, whether or not his
olfenses have been violent and even if
those offenses consist only of a series of
thefts with no physical threal involved.)
The following is, in part, a statement of
sentencing principles contained in the
Rules of Criminal Procedure promulgated
by the Alabama Supreme Court foy use
beginning in 1991

The sentence imposed in each case

should call for the least restrictive

sanction that is consistent with the

those orders. Correctional officers of the
Alabama Department of Corrections could
provide supervision only to imprisoned
offenders, and probation officers within the
communities were already stretched thin
by case loads of probalioners and parolees
several times the nationally recommended
average, Certainly it would have been
unreasonahle to expect these probation
officers to further increase their loads by
adding probationers requiring more
detailed and itensive supervision,

The Edna McConnell Clark Foundation
helped in the early development of commu-
nily corrections with seed funding drants,
but workahle methods of building strong
and durable local programs have been
evolving slowly, In all communities proba-
tion officers are involved 1o some extent in
ensuring compliance with alternative sen-
tencing orders (because offenders sen-
tenced to intermediate sanctions within the
communily are considered to be “on proba-
tion" with especially demanding terms of

protection of the pubtic and the gravity
of the erime.—

Judges should be sensitive to the impact their sentences
have on all components of the eriminal justice system and
should consider allernatives to leng-term institutional
confinement or incarceration in cases involving offenders
whom the court deems Lo pose no serious dangder Lo soci-
ely, AR, Crim.P, Rule 268

The Committee Comments to Rule 26.8 state:

For appropriate defendants, judges are encouraged to
fashion sentences utilizing alternatives other than basic
probation and long-term institutional confinement.

probation), but if a region has no network

of local support other than probation services, it is unrealistic to
expect community corrections Lo succeed. Indeed, without such
community corvections support, orders for intermediate sanc-
lions may promote lax implementation and thus convey the
destructive impression that a court’s orders need not be obeyed.

The term “community corrections program” may be used
loosely Lo mean any entity providing support services Lo imple-
ment criminal sentences carried oul within the community,
whether such services are for misdemeanants or felons or both,
Both the Mandatory Treatment Act of 1990 and the Community
Punishment and Corrections Act of 1991 have helped to establish
such programs.
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The Mandatory Treatment Act of 1990

The Mandatory Treatment Act specifically addresses the prob-
lem of alcohol and drug abuse among criminal offenders.
Without guestion the category of greatest concern in communi-
Ly corrections is substance abuse: its control, punishmenl and
cure or amelioration, It is widely estimated that an astounding
TH-80 percent of Alabama's criminal offenders in both urban
and rural areas, have some degree of alcohol or drug addiction.
(See: Allen Tapley, Alabama’s Criminal Justice System,
Planning for the Future, The Sentencing Institute, 1994,)
Consequently community corrections services of almost every
kind are permeated and interrelated by concerns associated
with the identification and treatment of alcehol and drug abuse,

The Treatment Act states its legislative intent as follows:

To establish a specialized court referral officer program

to promole the evaluation, education and rehabilitation

of persons whose use or dependency on alcohol or drugs

divectly or indirectly contributed to the commission of

an offense lor which they were convicted in state or

municipal courts and to establish mandatory alcohol and

drug abuse treatment programs to provide Lrealment

and rehabililation for these identified offenders.” Code,

section 12.23-2

This act establishes specific sentencing procedures which
call for a new Lier of corrections services which are adminis-
tered by the Administrative Office of Courls and which are not
the responsibility of either the Department of Corrections or
the Board of Pardons and Paroles,

The act provides that the Administrative Divector of Courts,
with the advice of the presiding judge of the circuit, shall
appoint a “courl referral officer” (CRO) in every circuil, whose
duty i1 shall be to assess, monitor and refer for suitable treat-
ment offenders who are found to be substance abusers, The
CRO reports Lo the court on an offender's drug status, and if
upon conviction the courl elects to fashion intermediate sanc-
Lions for the defendant, 1t is able to do so on the hasis of
informed analysis of any substance abuse problem, If the court
chooses to incorporale inlo a sentence a provision for sub-
stance abuse treatment and no treatment is available in the
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offender’s home community, the CRO is empowered to refer
the offender Lo anather area for trealment in one of a
statewide network of inpatient treatment facilities and halfway
houses, (Payment is a problem if an indigent patient is too ill
to be emploved and some wailing periods can be a problem,
Additional resources are needed.)

The Department of Corrections also offers substance abuse
treatment in ils central prisons, under the direction of Dr,
Merle Friesen, and currently maintains approximately 1,500
beds for substance abuse treatment, mainly at ils Ventress
facility. Even with a good treatment program, the extremely
high rate of substance abuse problems among inmates sug-
gests that some abusers reach the end of their prison terms
without treatment and then return to their old surroundings
with no professional help.

The obvious advantage of in-prison drug treatment is that it
provides a secure environment lor those addicts perceived as too
dangerous to remain free. The obvious advantage of communily
treatment is that it can integrate treatment into the everyday life
of a non-vialent substance abuser while he or she is being moni-
tored for drugs and is working to pay for treatment services and
for the support of himself and his dependents,

Incorporated within the Mandatory Treatment Act, at Code
section 12-13-5, is the provision known as “drug diversion” or
“deferred prosecution” authorizing procedure im which a qual-
ifying offender may, al the discretion of the district attorney,
undergo drug treatment in Heu of prosecution, and thus
achieve “diversion from the eriminal justice system.”

The principle here is a carrol-and-stick approach Lo replace
what formerly was only a stick. The hope is thal a person arrest-
ed for a relatively minor drug crime in Lhe early stages of sub-
stance abuse will have a powerful incentive to stop using illegal
drugs {and thus prevent a lifelong drug problem to himseli and
sociely) when he or she knows that in so doing he will escape
being branded a criminal and will be helped to become drug-
{ree by the advice of experienced professionals, Bul the stick
remains, in the imminent threal of prosecution if the defen-
dant's unlawful behavior does nol change. For some appreciable
time belore such a case is dismissed the defendant is continu-
ously monitored by random drug screens at the defendant’s




own expense while becoming,
or remaining, gainfully
employed and payving some
costs of other required services
if he is reasonably able to do so.

The statute provides that
the Office of Prosecution
Services shall establish guide-
lines, which shall be used by
the prosecutor in evaluating a
request for diversion from the
criminal justice system into
rehabilitation and also pro-
vides that if a complaint, infor-
mation oy indictment has been
filed, the deferral must be
approved by the court,
Response to this discretionary provision has been widely dis-
parale among the various Alabama circuils, Mobile, Jefferson
and Tuscaloosa counties have developed large, firmly estab-
lished drug diversion and “drug court” programs, whereas
some other counties have never allowed a single such case.

“Drug courts” in the cities mentioned above employ meth-
adds similar Lo those of deferred prosecution, but typically
include non-violent offenders whose offenses or prior records
are somewhal more serious than those of offenders qualified
for deferred prosecution. Drug traffickers are excluded from
both groups, In these “drug courts” the defendant must plead
guilty tafter being informed of his rights) before he or she s
accepted into the program: but the judge delays senlencing,
intending to set aside the conviction if the defendant main-
Lains a long pattern of successful rehabilitation but to sanc-
Lion the offender il he or she does not cooperate, Persons in
the program are periodically reviewed by the court, with indi-
vidual approval or censure by the judge. During these review
sessions there 18 & non-adversarial spirit of working together
cooperatively loward accomplishing an extremely difficult
Lask. Many particisants succeed and many do nol; all are care-
fully monitored and those who continue in substance abuse
cannol do so with impunity. In each of the three cities men-
Lioned above, one local judge presides for all such offenders,

Fach community has its own individual policies within the
general procedures described above, For example, Jefferson
County at present allows in its drug court only those offenders
whose alleged offense was specifically a drug offense; however,
Maohile admits participants whose offense is believed to be sec-
ondary to a drug problem: for example, thefl of money to buy
drugs. Notes for & CLE program two yvears ago suggest the
individuality of each community’s policies:

|

Daedd Thomas, assistemt director,
Community Cormections Cenlur,
amed ound, Alternative Sevitavicing,
Mobife

“The Jefferson County drug courl 15 an evolving pro-
gram, There have been many meetings and planning
sessions between law enforcement, the court, the district
attorney, the criminal defense bar, and treatment
providers Lo develop a comprehensive drug courl pro-
gram for Jefferson Countly. We will continue Lo evaluate
the program andmake adjustments. The Jefferson

County Drug Court, Judge O, L. "Pete” Johnson, Notes
with oral presentation to B'ham Bar Ass'n, 12/95.

One important difference among communities s that a few
circuits accept felony pleas (after advice of counsel) at the dis-
trict court level, often accelerating the starl of drug Lreat-
ment, but most circuits do not accept felony pleas until after
indictment, sometimes for the stated reason that courl
reporters are unavailable in those courts at the district level.

The Alabama Community Punishment and
Corrections Act of 1991

The Alabama Community Punishment and Corrections Act
of 1991 was passed with the following statement of legislative
inlent:

To provide a community punishment and corrections
program and procedures as an alternative punishment
for eligible offenders; ta provide for local community
punishment and corrections planning boards in the judi-
cial circuit or counties to gualify for receipt of funding;
to provide for the establishment of such alternative plans
and programs wherehy slate funds may be granted or
contracted with or through local governmenls, county or
counties, established authorities and qualified nonprofit
human service agencies and entities to provide slanning,
treatment, guidance, training or other rehabilitative ser-
vices and programs; to provide authorization for the
department of corrections to participate in the plan—.

Acts 1991, No, 91-441, p. 795,

Services provided under the Mandatory Treatment Act are
state mandated and state regulated, bul the Community
Corrections Acl provides specifically that community punish-
ment and corrections programs for non-violenl offenders be
established upon the initiatives of the counties themselves,
with the approval of the local county commission or, in the
case of counties wishing to join together in forming such a
program, with the approval of the commission of each parlici-
paling county. "Community punishment and corrections pro-
grams” in this formal sense are those entities which qualify
under the terms of the statute Lo receive certain benefits from
the state by participating in qualified community punishment

Richard Wilson & Associates
Registered Professional

Court Reporters

804 S. Perry Streel
Montgomery, Alabama 36104
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and corrections plans individually approved by the Department
of Corrections, Under this act participation in such a program
by each county is purely voluntary; once a county has elected
to participate it can, al any time, elect to withdraw at the end
of its current grant year,

The Act states its goals in this way:

{1) To promote accountability of offenders to their local
communily by requiring direct financial restitution to
be made to victims of crime and that community service
he made to local governments and community agencies
representing the community;

(2) To provide a safe, cost efficient, community punish-
ment and correctional program which provides punish-
ments through the development of a range of sanctions
and community services available for the judge at sen-
lencing;

(3) To reduce the number of offenders committed to cor-
rectional institutions and jails by punishing such offend-
ers in alternative punishment settings;

(4) To provide opportunities for offenders demonstrating
special needs to receive services that enhance their abili-
ties to provide for their families and become contribut-
ing members of their community; and

(5) To encourage the involvement of local officials and
leading citizens in their local punishment and correc-
tional system,

Code section 15-18-173

The following provision concerns the application of statuto-
ry ranges of punishment for criminal offenses:

Notwithstanding any provision Lo the contrary, the court
is authorized to sentence an eligible offender as defined
in this section directly to any appropriate community-
based allernative provided, either as a part of ar in con-
junction with a split sentence as provided for in section
15-18-8 of the Code of Alabama 1975, or otherwise as an
alternative Lo prison,

In sentencing an eligible offender Lo any community-
based alternative to incavceration, the courl shall pos-
sess the authority Lo set the duration of the sentence for
the offense committed to any period of Hime up to the
maximum sentence within the appropriate sentence
range for the particular offense.

Code section 15-18-175(d)(2)
The following provisions, here abridged and paraphrased,
are included in the act:

An eligible offender is one who has commiltted a erimi-
nal offense but has not committed any of the following
specified violent offenses: murder, kidnapping in the first
degree, rape in the first degree, sodomy in the first

degree, arson in the first degree, selling or trafficking in
controlled substances, robbery in the first degree,
forcible sex crimes, lewd and lascivious acts upon a
child, or assaull in the first degree if satd assault leaves
the victim permanently disfigured or disabled,

Additionally, an offender is excluded from community cor-
rections programas if he or she is found by the court in any
other respect to “demonstrate a pattern of violent behavior,”
With respect to the eligibility requirements the Act states that
they “shall be interpreted as guidelines for the henefit of the
courl,” (8o, presumably, the courl has discretion Lo make rea-
sonable exceptions.)

The terms of an offender’s communily corrections sentence
may require him to remain within certain limits of confine-
ment (such as an order to remain in his home with electronic
monitoring) or to return at a certain time to a place of con-
finement (such as to a residential work release center at the
end of each work day), If an offender’s sentence includes such
terms and the offender williully fails to comply, that failure is
deemed an escape (and as such 1s punishable as a felony, for
which the court may commil him Lo a state prizon),

The Department of Corrections is given the responsibility of
developing "minimum standards, polictes, and administrative
rules for the slatewide implementation of this Act.”
Additionally, the Department is charged with monitoring the
plans, conduecting public education programs concerning the
purposes and goals of community corrections, reporting the
effectiveness of the programs in diverting effenders from pris-
ons and jails, providing technical assistance to communities in
developing local plans, reviewing community plans and award-
ing contracts and grants, and conducting annual audits and
gvaluations of programs receiving contracts and grants,

Community corrections programs may offer corrections ser-
vices with respect to both misdemeanants and felons bul the
act continues some previously established distinctions
between misdemeanor correclions as a county responsibility
{for offenses with maximum penalties of incarceration in
county jails for one year), and felony corrections as a state
responsibility {for offenses with penalties of incarceration in
state prison for more than one vear), Within the act misde-
meanants are referred to as "county inmates,” and felons as
“state inmates,” The Department of Corrections is assigned
the duty to promulgate rules and regulations for participation
by “state inmates,” and the department is authorized to con-
tract with community corrections programs to provide ser-
vices in return for veimbursement of seme costs of services
with respect to "state inmates,”

The Act establishes rules for funding and fiscal accounting, It
also sets rules for offenders’ labor, and specifies that the state or
county or municipality may become employers of state or coun-
Ly inmates, When inmates are so employed they musl be paid at
{east the federally established minimum wage, but they are not
entitled to certain specified benefits, Suggested types of such
employment are, withoul limitation: road or bridge work,
garbage collection and public grounds maintenance.
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When an offender is emploved for compensalion as a part of a
sentence plan his wages are to be paid directly o the county and
the proceeds are to be disbursed according to the approved plan
of each community corrections program. Among the acceptable
disbursements are restitution to the offender's victim, user fees to
help defray the cost of corrections services Lo the offender, pay-
ment of court costs and fines. “The remainder of the inmate's
wages may be credited to his account with the county and may be
paid out for dependent care, savings and spending money.”

If an offender's sentence includes terms of pumshment in
the form of community service, the offender must do that
work withoul compensation,

The Act states that "community punishment and correc-
tions funds may be used to develop or expand the range of
community punishments and services al the local level” and
sugdests, withoul limitation, various types of services as exam-
ples of appropriate use of community corrections funds, such
as: Intensive supervision costs, short-lerm or long-term resi-
dential programs for treatment of alcohol or drug related
problems or for other special needs of offenders, outpatient
treatment and counseling for alcohol- or drug-related prob-
lems, costs of verification of home conlinement/curfew provi-
stons (including electronic monitoring), psychiatric counsel-
ing, lamly counseling, vocational counseling and job Lraining,
educational programs leading to GED certificates, and trans-
portation subsidies. The Act also provides that funds may
appropriately be expended to acquire, renovate and operate
facilities in which o provide the above-sugdgested services,

Current Community Corrections Activities in
Alabama

As the above-quoted Committee Comments Lo Rule 26.8
observed concerning an earlier year, alternatives available to a
sentencing judge stll vary greatly among Alabama communi-
ties. Obviously, the more extensive 4 community's support ser-
vices, the greater are the judges’ options. It takes time and
usuafly some trial and error {o build sound local community
support services sufficient to provide a viable substitute for
incarceration of felons deemed Loo risky for traditional proba-
tion, Alabama's largest urban areas have strongly established
and interestingly varied community corrections programs, but
predictably the more thinly populated areas in many cases
have few services to offer beyond basic probation,

The Department of Corvections estimates that throughoul
the state during the past year it has paid some contractual
reimbursement funds with respect Lo nearly 1,000 convicted
felons deemed under department criteria to be persons who
would have been sent Lo central prisons bul for the correc-
tions programs in their own home communities,

Although that number seems small compared with the more
than 22,000 adults currently incarcerated in central prisons,

appropriately a financial obligation of the department. For
another, there is probably no way to adequately estimate how
many misdemeanants and serious offenders have been pre-
vented from re-offending, or from offending more seriously, by
the community corrections punishiment and treatment pro-
grams in which they have participated.

Up to the present the following counties and one three-coun-
ty circuit have organized communily punishment and correc-
tions programs, These counties are Calhoun, Cherokee,
Cullman, Dekath, Etowah, Fayette, Houston, Jefferson, Lamar,
Madison, Marshall, Mobile, Montgomery, Pickens, Shelby,
Tuscaloosa, and Walker, and the three counties of the 17th
Circuit: Greene, Marengo and Sumter, Programs in these areas
have begun and evolved in a variety of ways. Some have expand-
ed slowly and steadily, some have had periods of expansion and
of diminution, and others, alter good effort, have diminished,

Communily corrections programs now operaling in various
parts of Mabama include services employed al every stage of
criminal cases, from pre-trial release, in which needed jail space
is (reed up by supervision of selected arrestees otherwise unable
to make bail, to the completion of intensively supervised alter-
native sentences, In a 1996 manual called COMMUNITY COR-
RECTIONS PROGRAM DEVELOPMENT, FIRST STEPS, the
Alabama Association of Community Corrections, Inc. described
a number of types of community corrections oplions by which
Alabama judges might enlarge their rangde of available sanc-
tions. Not all sections of the state have adequale support ser-
vices at present to make all these options viable in every local
courl, The following terms and oplions, which are here para-
phrased and abridded, were discussed in thal manual,

COMMUNITY SERVICE— An order to work a specified
number of hours, without pay, for a community or other non-
profit organization, Requires a knowledge of needed work and
analysis of the offender’s aptitudes. It may also require
instruction in how to do the work, supervision of the work,
and verification that the work has been done,

“IDAY" FINES—An order Lo pay a fine based on the gravity of
the offense and the offender's ability to pay. (So-called because
the amount is partly based on each offender's salary per day.)

PAYMENT OF RESTITUTION TO VICTIM-—An order Lo
remunerate the offender’s victim for financial loss,

DRUG SCREENING-—An order to submit te random urinal-
vsis to verify that an offender who has been known to use ille-
gal drugs is not currently using them,

DRUG AND ALCOHOL TREATMENT—A senlence provision by
which the offender agrees to submil to drug and/or alcohol
treatment at the appropriate level: detoxification, ¢nsis residen-
al, mtensive outpatient, residential rehabilitation, methadone
treatment, (Referrals for treatment available in other communi-
ties may be obtained through court referral officers.)

the figure does not reflect the full impact on incar-
ceration numbers, For one thing, the department
(with its own serious problems of basic lunding)
has highly stringent rules for determining whether
an offender is a true prison divertee and is thus

ELECTRONIC MONITORING—An order (o submil to
conlinuing verification thal the offender is in a certain
place al a certain tme, usually that he or she is at

home on house arrest, or is either al home or at work
or en route, Requires monitoring devices lor continu-

MAY 1908 / 183

The Matwerins Linayger




ous signaling of offender's location or a phoning device which
periodically verifies offender's presence,

ADDITIONAL EDUCATION-—AR order that the offender
must improve his education, perhaps by acquiring a GED or
undertaking a course of vocational education,

CURRENT EMPLOYMENT-—ARN order that the offender must
become gainfully employed.

RESIDENCE IN A HALFWAY HOUSE—An order that the
offender must change his present living arrangements and
move to a “halfway house” which enforces rules providing a
stable and structured environment, If such a house is not
available in the offender’s community, referral to another area
ray be available through the court referral officer.

PARTICIPATION IN DAY REPORTING—An order that the
offender must report as directed 1o a case manager at a cor-
rections center for advice and supervision concerning a course
of acceptable activities,

INTENSIVE SUPERVISION-—An order that the offender
must undergo intensive supervision by correclions personnel,
Requires more personnel than day reporling, as it involves fre-
quent face-to-face conlacts and requires close surveillance Lo
protect public safely.

PARTICIPATION IN A WORK RELEASE PROGRAM—An
order Lo Hve in a work release center where the offender will
be confined except for release during work periods, These cen-
Lers are designed to help with reintegration into the commu-
nity and Lo promote the self-respect of offenders while they
pursue additional education and vocational training and work
to pay restitution and to support themselves and their depen-
dents. The disadvantage of work release centers is that they
are expensive and require many services and other resources.

Two fundamental services of community corrections pro-
grams are sentence planning and case management.

SENTENCE PLANNING is the creation of an individualized
sentence plan to be proposed to the senlencing court as a
workable plan for a particular offender in his or her particular
communily, based upon assessment of the offender and knowl-
edge of available community resources,

CASE MANAGEMENT is the implementation of a compre-
hensive program lor organizing and supervising an offender's
compliance with the terms of his sentence, Such comprehen-
sive management is probably the best hope for an offender's
successful completion of court-ordered sanctions.

Although some of the above described oplions can be imple-
mented and venfied fairly simply, most require much local
support for a successful outcome, Mosl communities have
some accessible services which have been established indepen-
dently of corrections efforts, for example GED programs or
self-help programs such as Alcoholics Anonymous
and Narcolics Anonymaous,

Each community corrections program has its
own distinguishing characteristics. One interesting
detail of Mobile's corrections program is that, fol-
lowing the example of a successful pilot program in

Portland, Oregon, it established the use of acupuncture as one
treatment for drug addiction. Lest that facl cause some to sus-
pect that the program is “far out,” it should be said that
Mobile's community corrections program has strong local
support from bench, bar and elected officials of the City of
Mabile and Mobile County. Since fall of 1996, Mobile has host-
ed two community corrections conferences, one sponsored by
a national community corrections organization and the other
by an orgamzation including both American and Canadian
members,

Madison County has, at Huntsville, the oldest community cor-
rections program in the state-one which has served as a model
for others, Madison has always emphasized work release pro-
grams, There is one program called "Suspended Work Helease,”
in which most of the offenders are adjudicated misdemeanants,
They do not live in a work release center but maintain their jobs,
live at home, and report as directed to a sort of day reporting
center. There is anather program called “Active Work Release”
which is a post-adjudicatory program for felons, who live in a
work release center located in an annex of the county jail, make
payments for their own support, and are released only to go Lo
work. Currently the normal term of residence is 60 days Lo 18
months and the usual number of offenders participating at one
time is about 80, with another 24 living at home on electronic
monitoring. The Madison County program does not accept pay-
ment from the Department of Corrections for its diverted felons.
Madison also has a drug diversion program.

The community corrections program in Jefferson County is the
second oldest in the state and operates under the name TASC
("Treatment Alternatives to Street Crime). Although TASC oper-
ates a ull range of communily carrections services, it has always
emphasized substance abuse trealment programs and it contin-
ues Lo be a leader in that feld. TASC is currently the recipient of
a large federal grant to establish locally a program called
“Breaking the Cycle”, now in its second year in Jefferson County.
The program concentrates on breaking the drug-crime cycle by
intervening with treatment and rehabilitation services at the ear-
liest possible time after the offender’s arvest, Unlike “drug court”,
"Breaking the Cycle” is not directly tied to any particular court
pracedure, but operates cooperatively as one of Jefferson County's
multiple strategies within the overall criminal justice system.

Montgomery is one of the few counties which has experiment-
ed with volunteer support personnel, The Sentencing Instilute is
currently pioneering in the establishment of 4 pilot program
called the Montgomery County Certified Mentor Program in
which volunteers are eriminal-record checked and trained Lo
assisl offenders in various ways Lo comply with the terms of their
sentences, including linding employment, finding a residence,
participating in substance abuse programs, and attending GEDY/
vocational education classes, Each offender is, of course,
assigned to a professional probation officer to whom the volun-
teer must report any problem with the offender’s
compliance with court orders; however, much time-
consuming and high quality assistance can be provid-
ed hy the volunteer. The project sponsors hope Lo be
able eventually to similarly assist parolees.
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In January 1998, The Sentencing Institute began to help
establish a similar mentoring program in Madison County,
and it now has tentative plans to assist in starting additional
such programs in several smaller counties.

The foregoing descriptions by no means cover all the strong
community corrections programs in the state. A number of
small and intermediate size counties are building community
corrections programs in imaginative ways, although some
have had difficult struggles.

The three-county circuit of Marengo, Greene and Sumter, for
example, organized a joint community correclions program
some years ago, but had difficulty keeping enough local sup-
port Lo sustain a strong program. A serious impediment in that
area is a lack of jobs of a type likely to be available to most
offenders. It is especially difficult to restructure living hahbits
while one is unemployed and is low on money and self-¢steem,
The area does have the asset of an active mental health facility
accessible through the services of the local CRO,

Considerations in Proposing Sentence Plans

In each Alabama courtronm there are different practices for
proposing a sentence plan or asking that a professional sen-
tence planner create such a plan, and all defense attorneys
who do not know the practices in a particular court should
ascertain that information early in the case.

The depth of a region's communitly corrections services is,
of course, a limiting factor in the court’s sentencing oplions
and in a defense attorney’s sentencing proposals. In areas
where there is no such supportive correclions personnel,
defense attorneys can sometimes fill the gap by knowing the
offender’s habits, abilities and history of offenses as well as
possible and then proposing to the court some locally avail-
able sentencing measures which are fairly simply verifiable by
a probation officer and which are conducive to the defendant’s
developing law-abiding practices.

The details of greatest concern to the court are likely to per-
tain to the ability of the offender to support himsell or herself
and to remain free of substance abuse. As lo the latter con-
cern, the court referral officer is probably the best source of
help, and as to employment in his home area the attorney will
perhaps be able to suggest where help might be available,
Locally available education or vocational training programs or
self-help programs might be useful,

Sometimes a case may present circumstances heyond the
control of the offender and the defense attorney which make it
difficull to assure the courl that any realistic sentencing
orders will prevent the offender from being a threat to public
safety, even though the individual offender may be perceived
as personally less blameworthy than other offenders who are
not sentenced to prison, If the defendant in such a case hopes
to avoid incarceration the attorney can only use all efforts to
propose the best available resources to ensure safety.

Even in areas with strong community corrections programs
there are a few potential problems to consider because of that
very abundance. Experienced corrections personnel have
warned that sentence plans which are too complex and

demanding may doom to failure some offenders who would
have heen able to execute well a plan which was simpler yet
sufficiently demanding.

One defense attorney has pointed out the possibility of a
conflict of interest when an entity under contract to be paid
for treatment is the entity charged with advising how long
that treatment should continue. No conscious wrong-doing s
sugigested, but lengthy, expensive proceedings probably call for
thoughtful evaluation.

Some have mentioned the hazard of “net-widening" by
courts which might enthusiastically order extensive correc-
tions services for even these defendants to whom they would
previously have fell free to grant basic probation.

As community corrections programs become more accessi-
ble, and as such techniques as drug screening and electronic
monitoring become more efficient, there i1s a need to balance
the use of these improvements with vigilance in helping to
ensure that each sentence comprehends the court’s rule in
ordering “the least restrictive sanction thal is consistent wilh
the protection of the public and the gravity of the crime.” In
mtermediate sanctions, as in all other areas in which the law
is empowered to limit individual freedoms, lawyers should
help increase public awareness of constitutional protections
and help dispel the commaon misconception that in our
democracy any 51 percent of the people have a right to con-
trol all the actions of the other 49 percent,

In a useful series of articles in the Birmingham Post Herald,
in mid-November of 1997, a group of reporters pointed out
that a disproportionale number of black offenders in Alabama
are receiving sentences of actual incarceration rather than
lesser sanctions, and apparently for similar types of crime.
Some observers were quoted as saying the disparily is caused
by conscious or unconscious discrimination on the part of the
courts, and other observers said they believe the figures are
attributable to causes arising from problems of poor neighbor-
hoods in which blacks are disproportionately victimized by
crime-causing factors, most notably the scourge of crack
addiction. The disparity itself calls for careful scrutiny (and
extra help for early crime prevention),

Obviously it is important for every eriminal defense lawyer
to understand the client’s circumstances as thoroughly as pos-
sible and to consider what specific, workable plans for Lhe
futire might satisfy the court that that particular individual
could safely be sanctioned without incarceration.

Probably much of the public today still thinks that when a
criminal offender is sentenced, the judge either sends him or
her to prison or "Jets him off." As support services for commu-
nity corrections gradually build throughout the state, it should
become increasingly apparent that for non-violent offenders in
Alabama there are alternative community sanctions which are
demanding, effective and less expensive than prisons. =]

This article is a product of several years' study of community
corrections in Alabama by the Alabama State Bar Commitiee
on Correctional Institutions and Procedures. During this period
committee chairs have been Mark Witkerson, Abigail Van
Alstyne and Roberta Fulton,




A GOVERNMENT OF LAWS AND NOT OF MEN:

he preamble to the Constitution
of Alabama of 1901 (1901
Constitution”) stales:

“We, the people of the State of Alabama,
in arder to establish justice, insure
domestic tranguillity, and secure the
blessings of liberly to ourselves and our
posterity, invoking the favor and guidance
of Almighty God, do ordain and establish
the following Constitution and form of
government for the State of Alabama:”

[n Section 35 of the 1901 Constitution,
the drafters of the Constitution simply
and vel eloquently defined the very ohject
of government:

“That the sole ohject and only legiti-
male end of government is to protect
Lhe citizen in the enjoyment of life, lih-
erly, and property, and when the goy-
ernment assumes other functions it s
usurpation and oppression.”

To accomplish this objective of goy-
¢rnment in a manner that would avoid
the dangerous concentration of powers
in ane man or institution, the people
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JUDICIAL RESTRAINT
» AND THE DOCTRINE OF

% SEPARATION OF POWERS

By Associate Justice J. Gorman Houston, Jr.

divided the powers of government
among the legislative, executive and
judicial departments (1901 Constitution,
§ 42), creating a delicate system of
checks and balances, The people, acting
through the drafters, entrusted the judi-
cial department with two greal powers:
{1) the power to determine the constitu-
tionality of legislative enactments and
(2) the power Lo determine the proper
meaning of legislative acts, The 1901
Constitution requires the judicial
department of the State of Alabama to
exercise restraint when determining
whether acts of the legislature are
unconstitutiomal and when interpreting
or construing legislative acts,

In Marbury v. Madison, 5 U.5. (1
Cranch) 137, 179-80 (1803), a case
decided 16 years hefore Alabama became
a state, the United States Supreme Court
recognized thal federal courts possess
the power to determine whether the acts
of Congress are constitutional, This
power has come to be known as the
power of judicial review, In that same
opinion, Chiel Justice Johm Marshall cau-
tioned the federal judiciary o exercise
extreme restraint in exercising the power
of judicial review or, a more recent
commentators have termed i, “the play-
ing of the constitulional Lrump card:”

“ITlhe framers of the constitution
contemplated that instrument as a vule
for the government of courls, as well as
of the legislature.”

Marbury v, Madison, 5 1.8, at 179-80,
Seven years later, in Flelcher v. Peck, 10
LS, (6 Cranch) 87, 125 (1810, Chief
Justice Marshall further cautioned the
judiciary:

“The question, whether a law be void
for its repugnancy to the constitution, is,
at all times, a question of much delicacy,
which ought seldom, if ever, to be decid-
ed in the affirmative in a doubtful case,
The court, when impelled by duty to ren-
der such a judgment, would be unworthy
of its station, could it he unmindful of
the solemn obligations which that sta-
tion imposes. But it is not on slight
implication and vague conjecture that
the legislature is to be pronounced to
have transcended its powers, and its acts
Lo he considered as void, The opposition
between the constitution and the law
should be such that the judge feels a
clear and strong conviction of their
incompatibility with each other.”

The judicial department of the Stale of
Alabama has alwavs possessed the same
trump card in interpreting the constitu-
Lions of Alabama and acts of the Alabama
legislature that the judicial departrnent of
the United Stales possesses in interprel-
ing the Constitution of the United States
and acts of Congress. Fx parle Selma &
Gulf R.R. Co., 45 Ala, 696, 725-28 (1871},
However, the use of this trump card by
the Alabama judiciary has been restricted
hy the strong, express separation-of-pow-
ers provisions that have been included in
all of Alabama's Constilutions. All previ-
ous Alabama constitutions (beginning
with the 1819 Conslitution, which was
vatified nine years after Fleteher v, Peck
was decided, and including the constitu-
tions of 1861, 1865, 1868 and 1875) have
had the following strong separalion-of-
POWETS Provision:

"No person, or collection of persons,
being of one of those departments, shall
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exercise any power properly belonging
Lo either of the others, excepl in the
instances hereinaller expressly directed
or permitted,”

The 1901 Constitution added an even
more direct command of the separation
of powers:

“In the government of this stale,
except in the instances in this
Constitution heremafter expressly direct-
ed or permitted, the legislative depart-
ment shall never exercise Lhe executive
and judicial powers, or either of them;
the executive shall never exercise the
legislative and judicial powers, or either
of them; the judicial shall never exercise
the legislative and executive powers, or
either of them; to the end that it may be
a governmenlt of laws and not of men.”
1901 Constitution, Article 111, § 43.

To help it walk that fine line belween
proclaiming unconstitutional an act that
violates the Constitution on one side and
unconstitulionally exercising legislative
power on the other side, the Supreme
Courl of Alabama has, over the vears,
established principles of law that the
Court must follow before declaring an
act of the legislature unconslitutional,
The Supreme Courl also has well-estab-
lished rules of stalutory construction
that it must follow in interpreting an acl
of the legislature, in order to make cer-
tain that the act 1s interpreted to express
the will of the legislature, not the will of
the judiciary. These principles and rules
follow the spirit, if not the letter, of the
preceding admonishment from Chief
Justice Marshall in Meteher p. Peck and
of § 43 of the 1901 Constitution.

Principles of Law to Be
Followed in Ruling on the
Constitutionality of an Act of
the Legislature

It is the duty of courts to sustain a leg:
islative acl as conshitutional unless it is
clear bevond a reasonable doubt that il
violates the Constilution, White »,
Negnolds Metals Co., 558 50.2d 373 (Ala.
1989}, cerl, denied, 496 1.5, 912 {1990);
Crosstin v, City of Muscle Shoals, 436
So.2d 862 (Ala. 1983); Brittain v,

Weatherly, 281 Ala. 683, 207 So.2d 667
(1968); Riley v. Bradiey, 252 Ala. 282, A1
So.2d 641 (1948); Stale ex rel. Wilkinson
v, Murphy, 237 Ala, 332, 186 So. 487
(1939), All presumptions and intend-
ments are indulged in favor of the validi-
ly of an act (House v, Cillman County,
593 So.2d 69 (Ala. 1992); State v,
Skeggs, 154 Ala. 249, 46 So, 268 (1908});
Lherefore, the party who questions the
constitutionality of the act has the bur-
den of proving beyond a reasonable
doubt that the act violztes the
Constitution. State ex rel. Meyer v,
Greene, 154 Ala, 249, 46 So. 268 (1908),
“Bevond a reasonable doubt” means
“fully satisfied, entirely convinced, satis-
fied to a moral certainty; and [that|
phrase is the equivalent of the words
clear, precise and indubitable.” flacks
Laww Dictionary 161 (bth ed. 1990},

Whenever a litigant challenges the
constilutionality of an act of the Alabama
legislature, “the Altorney General of the
state [must] ... be served with a copy ol
the proceeding and [is] entitled to be

heard.” Ala. Code 1975, § 6-6-227. This is
to ensure that the statute is praperly
defended. Failure to notify the attorney
general of a constitutional challenge
deprives courts of jurisdiction Lo resolve
claims based on the constitutional chal-
lenge, and any order holding the statute
unconstitutional is void. Ex parte
Northport Health Service, Inc., 682 S0.2d
52 (Ala. 1996), If the record of a lawsuit
does not show service on Lhe attorney
general, then the absence of jurisdiction
is apparent on the face of the record, and
an appellate court must take notice of its
own lack of jurisdiction. Smuth v,
Lemicaster, 267 Ala. 366, 102 50.2d 1
{1958}, Pursuant to § 6-6-227, the attor-
ney general is entrusted with the duty of
defending the constitutional propriety of
legislative enactments, In dong so, the
allorney general acts on behall of the leg-
islature but does not violate the separa-
tion of powers provided for by the 1901
Canstitution. Although the atlorney gen-
eral is part of the executive department of
governmenl (Article V. § 112 1901

“Court surety service no ordinary
agent can maitch”
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Constitution), § 137 of the 1901
Constitution, as amended by Amendment
No. 111, provides that the altorney gen-
eral “shall perform such duties as may be
prescribed by law."

When a statule is challenged as
unconstitutional and there are two pos-
sible interpretations of the statute, one
of which would render the statute
unconstitutional and one of which
would render the statute valid, courts
should adopt the construction thal
would uphold the statute. Alabama
State Federation of Labor v. McAdory,
246 Ala. 1, 10, 18 So.2d 810, 815 (1944),
cerl, dismissed, 325 U.S, 450 (1945),

Furthermore, Alabama law has long
provided that constitutional provisions
designed for the preservation and securi-
ty of the elementary rights of life, liberty,
and property are construed liberally in
favor of the citizen, Sadler v. Langham,
34 Ala. 311 (1853), This very basic con-
cepl is in accord with the genius of our
institutions and the traditions of the
English common law. This concepl was
of such greal importance to the drafters
of the 1901 Conslitution that it not only
wis engrafted into the 1901 Constitution
but the concepl was also taken a [urther
slep conceptually, Article 1, § 35, of the
1901 Constitution, sets oul a provision
that did nol appear in Alabama's earlier
Constitutions: “[T|he sofe object and enly
legitimate end of government is Lo pro-
tect the citizen in the enjoyment of life,
liberty, and property, and when the gov-
ernment assumes other functions it is
wsurpation and oppression.” (Emphasis
added.) Therefore, Lo be constitutional,
all legistation must protect the citizen's
enjoyment of life, liberly or properly,

The Court’s Application of
Principles of Judicial Review

Has the Supreme Courl of Alabama
maintained a level playving field in deter-
mining the constitutionality of legisla-
Live acls?

For example, Article [, § 11, provides:
“|TIhe right to trial by jury shall remain
inviolate,” This section applies to bolh
civil cases and criminal cases, See

"... the sole object
and only legitimate end of
government is to protect
the citizen in the
enjoyment of life, liberty,
and property, and when
the government assumes
other functions it is
usurpation and
oppression.”

Gifbreatk v, Wallace, 292 Ala. 267, 292
So.2d 651 (1974); see also Alford v,
State, 170 Ala. 178, 54 So, 213 (1910)
(in which the dissenting opinion of
Justice Mayfield, 170 Ala, at 183-220, 54
So. at 214-25, precedes the majority
opinion of Justice Andersan, 170 Ala, al
220-225, 54 So, at 225-27),

In the criminal context, in which a
defendant’s life, liberty, or property is al
issue, Article 1, § 11, has been interpreted
as ensuring “the right of tral by jury as
[it] existed at comman law and the time
of Alabama's frst stale constitution
118184 Crowe v, State, 485 So.2d 351,
364 (Ala.Crim.App. 1984), rev'd on other
grounds, 485 So.2d 373 (Ala, 1985), cert,
denied, 477 118, 909 (19486) (emphasis
added}; Fx parie Grles, 632 So.2d 577,
B8O (Ala, 1993), cerl, denied, 512 118,
1213 (1994). In accordance with thal
interpretation, the Supreme Court held
in Gifes that the legislature's aclion in
1977 to remove a Jury's sentencing
authority mn criminal cases did not violate
the Constitution, even though juries had
had the right to sentence in most ¢rimi-
nal cases al the time of the ratification of
the 1901 Alabama Constitution, becatise
juries did not have that vight at the time
of the adoption of the 1819 Constitution.

However, as Giles' counsel pointed out,
in the civil context "Alabama's
Constitution effected a ‘freezing’ of the
right to jury trial as of 190" Gitbreath v.
Wallace, 292 Ala, 267, 270, 292 50.2d 651,
553 (1974); Smith v. Schulte, 671 50.2d
1334, 1342 (Ala, 1995), cert. denied, 11,5, ,

116 5.CL 1849 (19906). In Bx parie Giles,
632 S0.2d at 580-81, the Court stated,
"Giles reads Loo much into Gitbreath, To
be sure, that case did hold that § 11 pre-
served inviolate the rvight, which existed
by statute in 1901.... However, it reached
this conclusion only after zn extensive
analysis of the history of the claimed
right. ... Thus, a historical review,
although it is not always dispositive, is the
starting point in any § 11 analysis,”

In Saéth v. Schulfe, a civil plaintiff
challenged the constitutionality of the
31,000,000 statutory cap an punitive
damages against health care providers in
wronghul death actions. A wronglul
death action is purely statutory and was
not recognized by the common law as
heing among its old and settled proceed
ings. Alabama's wrongful death statute
was enacted after Alabama's first consti-
tution, but defore the ratification of the
1901 Constitution, The issue in Smith v.
Schudte was simply whether the legisk-
ture could Hmit the damages that punish
and deter in this statutory action, as il
could abolish the jury's right to punish
and deter in the eviminal law? In Smith
1. Schwedte, a majorily of the Court
answered this question in the negalive,
holding the statutory cap unconstitu-
tional and stating thalt “[i]t is well settled
in Alabama that § 11 governs (1) those
causes of action arising under the com-
mon law, and (2) those causes of aclion
afforded by pre-1901 statutes.” 671 So0.2d
at 1342 (emphasis in the original).

In ils attempt Lo protect the Stile’s
right to punish those convicted of crimi-
nal offenses, did the Court, in upholding
Ala. Code 1975, § 13A-5-2, which autho-
vized the trial court, rather than a jury, lo
sentence, fulfill its duty to sustain the
constitutionality of a legisiative act unless
it is clear beyond a reasonzhle doubt thal
it violates the Constitution? (Ex parte
Gifes, supra,) In its attempl to protect the
ahility of a civil plaintiff to obtain the full
arnount of punitive damages thal a jury
may award ina wrongful death medical
malpractice case, did the Court, in strik-
ing down Ala. Code 1975, § 6-5-547,
which was intended by the legislature Lo
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protecl health care providers, fulfill its
duty? (Smith v. Schulfe, supra.)

Rules of Statutory
interpretation to be Followed in
interpreting a Legislative Act
The fundamental rule of statutory
interpretation is for the court 1o ascertain
and give effect Lo the intent of the legisla-
lure in enacting the statule, John Deere
Co. v. Gamble, 523 Su.2d 95 (Ala. 1988);
Advertiser Co. v. Hobbie, AT4 So0.2d 93
(Alu. 1985), If possible, the intent of the
legistature should be gathered from the
language of the statute itself, Words used
in the stalute must be given their natur-
al, plain, ordinary, and commonly under-
stood meaning; where plain language is
used, a court is bound to interpret that
language 1o mean exactly whal it says. Il
Lthe language of the stalute is ¢lear and
unambiguous, then there is no room for

judicial construction and the clearly
expressed intent of the legislature must
be given effect. £x parte New Englard
Mut. Life Ins. Co,, 663 50,2d 952 (Ala.
1995); State Dep't of Transp. 0.
MelLeftand, 639 So.2d 1370 (Ala. 1994);
Tuscaloosa County Comm'n v, Deputy
Sheriffs' Ass'n of Tuscaloosa County, 589
S0.2¢d 687 (Ala. 1991); Coastal States Gas
Trovismission Co, v. Alabama Public

v Commn, 524 S0.2d 357 (Ala.
s Habama Farm Bureau Mut. Cas.
Ins. . v City of Hartselle, 460 So.2d
1219 (Ala, 1984),

If a statute's meaning is ambiguous
or uncertain, so that a court may con-
strue it, the court may consider condi-
tions that might arise under the provi-
sions of the slatule and may examine
results that will Mow from giving the
language in question one particular
meaning rather than anather. Clark v,

Houston Caunty Comm'n, 507 So.2d
902, 903-04 (Ala, 1987).

In deciding between alternative mean-
ings to be given to an ambiguous or
uncertain statutory provision, a court not
only will consider the results that flow
from assigning one meaning over anoth-
er, bul also will presume that the legisla-
ture intended a rational resull, see State
. Calumet & Hecla Consol. Copper Co.,
259 Ala, 225, 66 S0.2d 726 (1953);
Crowley v, Bass, 445 So.2d 802 (Ala.
1984} (dictum); 2A N. Singer, Sutherland
Statutory Construction § 45,12 (Sands
Ath ed. 1984); that it intended a result
Lthal advances Lhe legislative purpose in
adopting the legislation, see Mabile
County Republican Executive Committee
v, Mandeville, 363 S0.2d 754 (Ma. 1978);
that it intended a result that is “workable
and fair," see State v. Calumet & Hecla
Consol. Copper Co., supra; Ix parle
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Hayes, 405 50.2d 366 (Ala, 1981); and
that it intended a result thal ts consistent
with related stalutory provisions, see Tafe
b, feague, 431 80.2d 1222, 1225 (Ala,
1983) ([T ]he intention of the
Legishalure may be delermined by exam-
ining the statute as a whole,™) {quoting
the trial court’s order with approval).

The Court's Application of
Statutory Construction Rules

Has the Supreme Court maintained a
level playing field in construing acts of
the legislature?

In fuscalonse Countty Cammn v,
Deputy Sheriffs' Ass'n of Tuscaloosa
County, supra, the Supreme Court con-
strued the Tollowing statutory language:
“The compensation of all law enforce-
ment officers in the sherifl’s department
in Tuscaleosa County shall not be less
than the compensation of a State
Trooper.” The Court held that the statute
was Clear and unambiguous. In Taylor v,
Cox, [Ms, 1960578, February 13, 190§]
So.2¢ (Ala, 1998), a case that invalved
Lhe construction of 4 law relating to
ahsentee ballots, the statute Lo be con-
strued was sel oul at the beginning of
Lhe opinion: *|Ejach application shall be
manually signed by the applicant.” The
Court found the language to be clear and
unambigucus and held that st meant
“that the applicant for an absentee ballot
must himself or herself sign the applica-
tion for the absentee hallot form.” In
other words, "shall”" meant "shall.”

In State Dep't of Transp. v. Meletland,
supra, the Court interpreted a statute
providing that "commissioners must,
within 20 days from their appointment,
male a report in wriling." (Emphasis
added.) In following the rule of statutory
construction that words must be gdiven
their natural, plain, ordinary, and com-
monly understood meaning, and that
where plan language 1s used, a court is
bound Lo interprel that language to
mean exactly what it says, the Supreme
Courl held that the probale court had
correctly set aside the commissioner’s
report because it was untimely. In other
waords, “must” meant "must,”

Eleven months after Mclefland was
decided, the Supreme Courl decided Roe
v. Mobile County Appoimitment Bd., 676
So.2d 1206 (Ala. 1995). Thal was an
absentee ballot case. The question certi-
fied to the Alabama Supreme Court from
the Uniled States Court of Appeals for the
Eleventh Circuil was *|wlhether absentee
ballots that, on the accompanying affi-
davit envelope, fail to have lwo wilnesses
and lack proper notarization ... meel the
requirements ol ... Section 17-10-7, to be
legal ballots.” It was not until the 161h
page of the Supreme Court's opinion that
the pertinent parl of Ala, Code 1975, &
17-10-7, was set out: *[Tlhe absentee
voter's signature ‘must be witnessed by
either: A notary public or other officer
authorized to acknowledge caths or two
wilnesses 18 yvears of age or older.” 676
So.2d at 1222 (emphasis added). In Roe,

in declaring that absentee ballots did not
require the signatures of a notary public
or bwo witnesses in order to be counted
as legal votes, the Supreme Courl did not
mention the rule of stalutory construc-
tion that “where plain language is used a
court is Lo interpret the language Lo
mean exactly what it says,” and it did not
refer to the Mclelland case, decided 11
months earlier, in which "must” was
interpreted as plain language.

Alabama's judicial department must be
ever cognizant of the mandate of § 43 of
the 1901 Constitution: *[T)he judicial
|department] shall never exercise ledisla-
tive ... powers, ...; to the end that it may
be a government of laws and not of men,”
When the judicial department in constru-
ing a statute imposes its own meaning
upon the statute rather than interpreting
the statute as the legislature intended, or
when the judicial department misplays
the conshitutional trump card by crossing
the fine line between proclaiming uncon-
stitutional an act that violates the
Constitution on one side and unconstitu-
tionally exercising legislative power on
the other side, the judicial department
unconstitutionally concentrates the leg-
tslative and judicial powers inlo one insti-
tution. Such a concentration of power
misshapes our government inle a govern-
ment of men and not of faws—a result that
the drafters of the 1901 Conslitution, like
the drafters of the United States
Constitution, never intended and made
every effort to prevent, 1]

President’s Page
(Continued from page 135)

The second legislative effort is our
barratry statute dealing with improper
solicitation of legal work. The statute is
designed to define what acts would con-
stitute unlawful solicitation and then
provide some real teeth by imposing
criminal penallies for offending lawyers,
as well as for non-lawyers who are "run-
ning" the cases,

RH: '] ask you the same question ['ve
asked each of vour predecessors: Have
VOLIY services as stale bar president been
as time-consuming as vou expected?

DR: Having been a bar examiner for
four years and then having served on the
board of bar cammissioners for three
terms, I was aware of what | had in store
for me, so I'm not too surprised. On the
other hand, it does take a lot of time,
I'm still practicing law, at leasl some,
every day. | am thankful that my family,

my firm and my clients have been sup-
portive and patient. | think they realize
that the law and this profession have
been good to me and that it's appropri-
ate that | take the time “lo put a little
bread back on the water.” One of the
things that makes the time and sacrifice
worthwhile is the opportunity to work
with so many fine lawyers who are also
contributing their efforts. Robert, in
that regard, { thank you on behalf of the
bar tor vour 15 vears of service as editor
of The Alabama Lawyer. =




11111 LecisLative Wrap-Up

e «
By Robert L. McCurley, Jr.

he 1998 Special Session came to a close in April. The

House and Senale had over 1,500 bills to review, with the

state employees, teachers, county Commissioners, pro-
bate judges, sheriffs, licensing officials all having bills to raise
their salary. In addition, much of the time was spent considering
bond issues for highways, schools and the state park system.

With primary election day on June 2nd and the run-off on

June 30th, much of the session was posturing for these two
days and the November 3rd general election.

State Mandates

Senate Bill 233—The Legislature has proposed a constitu-
tional amendment to be voted on by the people which would
prohibit the state (rom passing unfunded legislation requiring
cities and counties to expend money without the Legislature
adopting the expenditure by a two-thirds vole or providing
funds for these mandates. Exempted from this are minimum
salary bills for public officials.

Legal Separation

Act 88-105—This bill, sponsored by Representative Marcel
Black, Representative Mike Rogers and Senator Rodger
Smitherman, was one of the first hills passed by the Legislalure
and will become effective January 1, 1999, This new law will
authorize a courl to enter a decree of a legal separation which
will provide for the division of property, custady and support of
he children but does not terminate the marital stalus of the
parties, This legal separation can be modified or dissolved only
by written consent of both parties and ratified by the court or
by the court alone upon proofl of material change of circum-
stances, 1t does not bar a party from later instituting an action
for dissolution of the marriage. This replaces the current § 30-
2.30 and -31 relating to divorce from bed and board,

Adoption of Mentally Retarded Aduit

Act 98.101—This act allows the adoption of an adult who is
totally or permanently disabled or determined to be mentally
retarded. 11 does not define disability.
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Sports Agent

House Bill 1897—Covers both student athletes and sport
agents. It requires agents Lo notify the colleges and universi-
ties of the signing of a contract with an athlete and ¢reates a
civil action by colleges and universilies for actions against
both the student and the agenl.

Real Estate Broker Lien

Act 98-180—The new law provides for a commercial real
estate broker lien on real estate, The bill further provides
when the lien may be made, the procedure for recording of
the lien, and enforcement through the circuil court.

Condominium Bylaws

Act 98-149—A/u. Code § 35-8A-302 is amended Lo prohibil
a condominium unit owner association from adopling or
enforcing a bylaw that restricts an owner from the interior
renovalion or redecoration of their unit which does not alter
the exterior appearance of the condominium.

When this article wenl to press there were a number of
pending hills which could be considered in the final days of
the session, Those are;

A, Tort Reform
1, Arhitration—Senate Bill 393 would allow binding arbitra-
tion. On March 5, 1998 the Department of Insurance issued
“Guidelines for Approval of Arbitration Provisions in
Insurance Policies.” A copy can be obtained from the
Insurance Department, Governor Fob James also issued
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Executive Order 42 Lo encouragde state adencies to study,
develop and implement appropriate procedures within their
agencies to allow the use of mediation to resolve disputes
among parties whether they be state agencies, their
employees or third parties. This was dated March 18, 1998,

2, Punitive Damages—Senate Bill 305 provides an aggre-
gate cap of $175,000 for individuals and small businesses
and $750,000 for large businesses. The limit would be
three times compensatory damages not Lo exceed the
absolute limil. This also abolishes joint and several liable
and the award of punitive damages,

3. Civil Fraud—Senale Bill 323 requires the action be
brought within bwo years after the act or within six
months of discovery with an absolute statute of limita-
tions of four years, It also provides there must be some
out-of-pockel damages and codifies the reasonable
reliance standards for consumer contracls.

4, Mental Anguish—Senate Bill 22 will cap mental anguish
at $350,000 or $20,000 times life expectancy in cases
involving physical injury and restricting other recovery
to only actual economic damages.

3, Criminal Fraud—Senate Bill 149 establishes the crime of
criminal fraud which would make the perpetrator guilly
of a Class C felony and their superiors criminally liable if
they authorized the fraud.

6. Class Actions—Senate Bill 392 would provide a proce-
dure to classify all class action suits,

7. Interest on Judgments—Senate Bitt 3049 would reduce
the interest on judgments from 12 percent to 6 pergent.

B. Barristry—House Bill 50 prohibits unlawiul practice by
non-licensed attorney or those whose license has expired
either by disbarment, non-payment of lee or otherwise,

C. Fair Trlal Fee—Senate Bill 387 will increase docket fees,
Increased fees will fund an increase in the hourly rate
appointed council may charge and increase the maximum
fee for defending crimes depending on degree of the felony.
You may check the Alabama Law Institute home page on the

Internet at www.law.ua.eduw/ali Tor bills which have received

final passage by the Legislature, These will also be reported in

the July edition of The Alabama Lawyer.

For more nformation concerning the Institule or ils pro-
jects contact Bob McCurley, director, Alabama Law Institute,
P.O. Box 861425, Tuscaloosa, Alabama 35486-0013, fax (205)
J44-8411, phone (205) 348-T411. Institute Home Page—
www, law, ua,edu/al E
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RESPECTING THE RULES:

¢ ’CZ Miﬁllﬁillg

e 14

By Jerome A, Hoffman

hould our public be watching, let me assure il al the
S outsel that most Alabama lawyers and judges know as
well or better than | the scope and limits of Rule 14,
Furthermaore, it may be that all Alabama lawyers and judges
apply Rule 14 correctly most of the time. Nevertheless, a few
aberrations have appeared in the reporls over Lime, suggesting
that a little impromptu review may not be inappropriate,
Y "\I

Before we look al the hair-raising cases, let's review
briefly the purpose of Rule 14 and the limits of its
reach,

Rule 14{a} provides for third-party practice or
what is commonly known as impleader,
(Distinguish “impleader” under Rule M4 from

“interpleader” under Rule 22 and "inlervention”

under Rule 24, Distinguish it also from jomder

of an additional party under Rule 13(h).)
Properly employed, third-party practice avoids
duplicative litigation by adjudicating a defen-
dant's ¢laim for indemnity or contribution
along with the underlying claim for recovery
against the defendant, Thus, the practice
saves both time and other expenses, allows for
consistent results from similar or identical
evidence, and eliminates the time lag
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; i between a judgment rendered against an
},‘;:\‘ ’ ariginal defendant and a judgment ren-
'{') - dered against the parly liable over to that

defendant under this or thal theory of
derivative liability, (See Ozley v,
Guthrie, 372 So. Zd 860, 861 (Ala.
1978); Campbell Const. Eng'rs, Inc. v.
Water Waorks & Sewer Bd, of the City
of Prichard v. Marshall Durbin &
Co. of Mobile, Inc., 52 Ala. App. 129,
138, 290 So. 2d 194, 202 (1974)
fdectded under former ALA. CODE
tit. 7, § 2502) (Recomp. 1958)).
Rule 14 is procedural and does not
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pretend Lo alter substantive rights, (See, e.g.. Home Ins, Co. v
Stuart-MeCarkie, Inc., 291 Ala, 601, 608, 285 So. 2d 468, 473
f1973)). For example, although Rule 14 provides the procedur-
al mechanism for asserting a claim for contribution against a
joint tertfeasor, a claim for such conlribution will not survive a
Rule 12(b}(6) challenge under Alabama substantive law. (See,
.., Quality Hames Co, v, Sears, Roebuck & Co,, 496 So, 2d 1
(Ala, 1986])),

Rule 14(a) contains ten sentences, Sentences one and ten
eslablish the entitlement of "a defending party” Lo asserl a
third-party claim. Under Rule 14(a), sentence one, a defen-
dant may asserl a claim against a
person not yet a parly to the action
who is or may be liable to him for
all or part of his eventual liability
to the original plaintiff, Sentences
two and three prescribe procedural
limitations upon that entitlement,
sentences four, five and six specify
what a third-party defendant’s
response to a third-party complaint
must or may contain. Sentences
seven and eight specify the respon-
stbilities of original plaintiffs and
third-party defendants concerning
claims by the former against the
latter. Sentence nine provides the
Rufe's link to procedural devices by
which the parties and the trial
court can keep the cumulative
joinder authoyized by Rule 14 from
becoming unwieldy, The tenth and
last sentence of Rule 144(a) autho-
rizes a third-party defendant to
assume the role of a "fourth-party”
plamtiff by asserting a claim for
indemnity or contribulion against
a "fourth-party” defendant. (£x
parte BB, Ethridge & Assoc, Inc, 494 So. 2d 54, 55 & n, 1
fAla. 1986)). In theory, al least, a fourth-parly defendant
might then assume the role of a filth-party plaintiff, and so
forth, but as a practical mattey out-of-court relationships are
seldom complicated enough to support such joinder factually,
(But see Tucker Motor Co. v Davenpart, 396 So. 2d 101, 102
(Afa. Civ, App. 1981 ) "Third, fourth, fiith and sixth party
defendants were added, which individuals andfor entities
were wlleged to be predecessors to Tucker in the truck’s chain
of ltle.")

Unlike Rule 13(h), Rule 14 authorizes the addition of a new
parly by a claim asserted only against that party. A defendant
may assert a claim against a person not yet a party Lo the
aclion wha is or may be liable to him for all or part of his
eventual liahility to the original plaintiff, In doing so, a defen-
dant assumes an additional role, i.e., that of a third-party
plaintifl, When served with process as prescribed by the Rule

4 complex, the person added becomes a thivd-party defendant,

Under the second sentence of Rule 13(d), a cross-claimant
may allege that his co-defendant is or may be liable to him
for all or part of the claim asserted against lam. Thus, this
sentence provides a procedural mechanism for asserting a
claim for contribution or indemnily against a person already
a party, just as Rule 14 provides a procedural mechanism lor
asserting a claim for contribution or indemnity against a per-
son not yet a party. When proceeding under Rule 13(g), a
cross-claimant for indemnity or contribution need not serve
his cross-defendant with process under the Rule 4 complex,
but must serve him as prescribed by Rule 5.

We come now to the distinetion
thal a few lawyers and judges have
nol abways clearly remembered or
understood. Although a third-party
defendant will often, il nol always,
he directly liable to the original
plaintiff or the original defendant,
Rule 14{a) does not authorize the
Jjoinder of a person who is liable
only o the original plaintiff or
who, whether or not liable to the
original plaintiff, is liable to the
ariginal defendant only on some
theory other than indemnity, con-
iribution, or something hke them,
(See, e.q., Opinion of the Clerk,
J45 So, 2d 1338, 1340 (Ala, 1977):
“An impleader under Rule 14
reguires that the llabitity of a third
perty be dependent upon the oul-
come of the main clalm.” See gen-
eralfy 3 MOORE'S FEDERAL
PRACTICE § 14,07 1889)). In the
bad examples reviewed here, some
lawyer or court forgot this black-
letter proposition and misused
Rule 14, The cases fall into three
calegories: (1) cases in which the Alabama Supreme Court
caught and corrected the misunderstanding of Rule 14, (2)
cases in which the Alabama Supreme Court did not catch the
misunderstanding of Rule 14, but the misunderstanding did no
apparent harm, and (3} cases in which the Alabama Supreme
Court did not catch the misunderstanding, and the misunder-
standing did or may have done harm,

il

Alabama Supreme Court caught and corrected
misuse

In Sicheell v. Wooten, A73 So. 2d 1036 (1985), an action by
Wooten for breach of contract against Sidwell, two realtors,
not original parties, filed what was actually a complaint in
intervention, although they styled it a “third-party com-
plaint.” (/d. af 1037.) No original party objected to either the
intervention or the mislabelting of the pleading, and the real-
ters won a judgment, On appeal, bul on its own motion, the
Alabama Supreme Courl addressed the question whether it
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should reverse the judgment for the realtors “because they
were never properly made parties plaintifl in the circuit court
having filed a 'third-party complaint’ [Rule 14] instead of a
motion Lo intervene [Rule 24)." (/d.) Alveady having properly
assumed and served its teaching function by spotlighting and
correcting the misunderstanding, the courl went on Lo show
itself at its best, saving: "[T]he interests of justice will best be
served by treating the realty companies’ ‘third-party com-
plaint’ as one of intervention, because,..[1] Sidwell had
notice of the claims [in intervention] and was afforded due
process in the current litigation, [2] [n]either Sidwell nor the
cireuit court, on ils own molion, raised any issue or argu-
ment regarding whether the really companies were proper
parties, and [3] [t]o void the judgment would not comply
with the spiril of our procedural rules, which must be con-
strued ‘to secure the just, speedy and inexpensive determina-
tion of every action' on its merits, Rule He)." (fd, at 1038.) In
this case, perhaps the parties confused only Rule numbers
rather than the substance of Rules,

In Taglor v. Baldwin Nat'! Bank, A73 So, 2d 489 (Ala, 1985),
the bank sued Taylor to recover on a promissory note. Taylor
counterclaimed for damages for slander of title in that the
bank had filed fis pendens notices against Baldwin County
properties of Taylor as to which the bank had no colorahle
claim. To his counterclaim against the bank, Tavlor joined
claims for slander of title against two individual agents of the
bank. These additional ¢laims were properly joinable under
Rule 13{h), although Taylor styled them “third-party com-
plaints”, (/d. at 4589.) Although nothing but & commendable
attention to disciplined discourse turned on it, the Alabama
Supreme Court observed Lhat Taylor's claims against the bank
officer and bank’s altorney were “not technically third-party
complaints.” (/d. al 490-91, n. 1.)

In Cemton Electronies, Inc. v. Bonar, 614 So. 2d 999 (Ala,
1993), AmSouth Bank sued Bonar Lo recover certain drafts on
Bonar's account that had become overdralts when Centon
stopped payment on the large check to Bonar that would have
covered the drafts, Bonar counterclaimed, "alleging negli-
gence and misappropriation of funds.” (/d. at 1001.) To his
counterclaim against AmSouth, Bonar joined a claim against
Centon, "alleging breach of contract and promissory fraud”
for stopping the check. (/4.) This additional claim was proper-
Iy joinable under Rule 13(h), but Bonar apparently styled it a
“third-party complaint.” (fd.) Pursuant to a written settle-
ment agreement, AmSouth dismissed its claim against Bonar,
and Bonar dismissed his counterclaim against AmSouth,
Centon then contended, both in the trial court and on appeal,
thal “AmSouth’s dismissal of its claim against Bonar with
prejudice preciuded liability on Bonar's third-party complaint
as a matter of law.” td. af 1002.) The Alabama Supreme
Courl properly rejected this contention, Only Bonar's misla-
belling of his Rule 13(h) claim against Centon as a “third-
party complamt” gave Centon even a colorvable ground for
making such a contention, Bonar's claim against Centon
clearly was not a third-party claim. Bonar did not seek
indemnity or contribution from Centon. He alleged Centon's

primary liability for “breach of contract and promissory
fraud.” (. at 1001.) Once the court saw thal, it became, or
should have become, clear to all that the dismissal of
AmSouth’s claim agamst Bonar and Bonar's counterclaim
against AmSouth in no way procedurally affected the penden-
cy of Bonar's claim against Centon,

Dismissal of parts of a multiclaim action leaves other parts
standing, with no formal necessity to invoke Rule 21,

Alabama Supreme Court did not catch misuse,
but misuse apparently did no harm

In Oziey v. Guthrie, 372 So. 2d 860 (Ala. 1979), for example,
the Alabama Supreme Court apparently overlooked a misuse of
Rule 14, although the court’s silence was arguably nol unjusti
fied, In the previous action that controlled the vesull in Ozley,
Collins had sued Ozley to have the boundary between their
properties judicially determined, Ozley had joined Guthrie, his
predecessor in interest, on the ground that Guthrie had mis-
represented the location of the boundary. It would seem that
Guthrie's Hability, if any, to Ozley did nol depend upon a deter-
mination that Ozley was liable te Collins for a recovery upon
which Guthrie would then be liable over Lo Ozley, (For opin-
fons using the customary formulation “liability over” or “liable
nver,” respectively. see Modernage Homes, Inc, v. Wooldridge,
55 Ala, App. 68, 70, 313 So, 2d 190, 191 (1973); Unlted States
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v. Raefsky, 19 RR.D. 355 (E.D.Fa. 1956)). That is, Ozley's
“third-party” action against Guthrie was nol related in any rec-
ognized way to a theory of indemnity or contribulion, {(See 3
MOORE'S FEDERAL PRACTICE § 14.07.), 11 this point 15 well
taken, then Guthrie was misjoined, and either Collins or
Guthrie could have objected under Rule 21. Neither did, how-
ever, and the cireuil courl granted Guthrie a directed verdiet
on the merits against Ozley, Ozley then commenced the action
reported in Ozley v, Guthrie, asserting the same grounds. The
supreme court properly affirmed the circuit court’s determina-
tion by summary judgment that the judgment in the previous
action was res judicata against Ozley. Its silence on the mis-
joinder question should not be deemed a holding that Ozley's
joinder of Guthrie in the previous action was authorized by
Rule 14 or any other joinder Rule, but only that the parties had
waived their objection to misjoinder.

In Martin v. Robbins, 628 So, 2d 614 (Ala. 1993), the former
Mrs. Robbins sued Robbins for relief, perhaps both equitable
and legal, for alleged fraudulent misrepresentations inducing
her to relinguish Litle lo certain real property to Elan, Inc., in
which Robbins had an interest. Robbins counterelaimed, alleg-
ing that Mrs. Robbins and one Martin, the majority stockholder
in Elan, Inc., “had conspired Lo deprive him of assets and prop-
erly rights.” {/d. af 616.) To his counterclaim against Mrs,
Robhins, Taylor joined a claim against Martin, This additional
claim was properly joinable under Rule 13(h), but Robbins
styled it a “cross-claim,” (fd.) In a footnote, the court observed
that Robbins's claim against Martin was nol properly stvled a
cross-claim, because “Martin had not previously been a defen-
dant in the case” (/d. n. 1.) The courl went on to speculale
Lhat “[t]he trial courl apparently treated this as a elaim
brought by Mr, Robbins as a third-party plaintiff, pursuant to
Rule 14." {fd.) From aught thal appears in the report, however,
calling Robbins's pleading a third-party complaint would have
heen as wrong as calling it a cross-claim, Robbins's claim
against Martin depended not upon a theory of derivative liabili-
ty, e, indemnity or contribution, but upon a theary of prima-
ry liability, i.e., Martin had conspired with Mrs, Robbins to
deprive Robbins of assets and property rights. The misunder-
standing did not affect the disposition of the case,

In Stone v. Gulf Amer. Fire & Cas. Co., 554 So. 2d 346 (Ala.
1989}, Hank Williams, Ir. and others sued Stone for “a declara-
tion that Stone was barred from establishing that she is the
natural child of Hank Williams and from asserling anv claim or
entitlement to his estate or to any interest or rovalties flowing
therefrom.” (/d. af 348.) Stone counterclaimed, apparently for
a counter-declaration, To her counterclaim against Williams,
Stone joined a claim against Gulf American and others, alleg-
ing “an intentional, willful, fraudulent, and conspiratorial con-
cealment from the court of her identity and potential claim to
the estate of Hank Williams." (/&) From aught that appears in
the opinion, thig additional ¢laim was properly joinable undey
Rule 13{h), but Stone apparently styled it a “third-parly com-
plaint.,” (/e.) The Alabama Supreme Court never challenged
this mischaracterization, And a mischaracterization it almost
certainly was, Only the possibility that something not reported

in the opinion might have lurked in the record on appeal
stands in the way of complete certainty. From aught that
appears, Williams asked nothing of Stone for which she could
then demand retmbursement {rom others. Thus, the *Lhird-
party defendants” could not "be liable to [her] for all or part of
IWilliams]'s claim against [her].” (Rufe 1Mfa), sent. 1.)
Notwithstanding Williams's opporfunist attempt to capitalize
on Stone's mistaken characterization of her pleading, (/d, af
373), she did nol ask and (for aught that appears in the report)
could not have asked for indemnification by the parties she
brought into the action. Her complaint sought punitive dam-
ages from them for “an intentional, willful, fraudulent, and
conspiratorial concealment from the court of her identily and
potential claim Lo the estate of Hank Williams." (/d, af 948.)
That is, it sought te hold them primarily liable, not derivatively
liable, The oversight did not affect the disposition of the case,
In Waood v, Trcon Mefals & Services, Inc., 548 S0, 2d 138 (Ala,
1989), Wood (a shareholder of Tricon) sued Tricen and Ferguson
(another shareholder of Tricon) for a declaration voiding certain
stock option agreements concocted by Ferguson and Bell {a now
deceased shareholder of Tricon) to dilute Wood's shavehaoldings.
The Alabama Supreme Court affirmed the circuit court’s sum-
mary judgment againsl Wood, rendered on the ground that
Waond's elaim was prectuded by the determination of an earlier
action in which Wood could and should have asserted it In that
earlier action, Tricon had sued Wood and Transam (Wood's own
corporation) for “a declaratory judgment and an injunction
restraining Wood and Transam from engaging in further compe-
tition with ‘Tricon.” (/d. af 140.) In response, Wood had asserted
a “third-party complaint,” in Tricen’s action, against Ferguson
and Bell apparently for equitable relief against the stock option
agreernents they had concocted, (74.) The opinion does nal say
whether Wood had joined this claim with a counterclaim against
Tricon. If so, it fell within the authorization of Rule 13(h). If not,
if it stood alone, no provision of the Alabama Rules of Civil
Procedure authorized it, unless it praved indemnity. If so, of
course, Rule 14 would have authorized it. From aught that
appears in the report, Tricon asked nothing of Woad for which
he could then demand reimbursement from Ferguson and Bell,
Thus, Ferguson and Bell could not “be lable to [Wood] for all or
part of [Tricon|'s claim against [him)." (Kule i4fa), sent. 1.)
Nevertheless, the Alabama Supreme Court did not challenjte
Woad's rischaracterization of his reactive claim againsl
Ferguson and Bell, referring to it throughoul the opinion as a
“third-party complaint.” The misunderstanding did not affect the
court's disposition of the case, but a proper understanding of
Rule 14 might have saved Wood from complicating the first
action in a way that came back to haunt him in the second,

Alabama Supreme Court did not catch misuse,
and misuse did or may have done harm

In Snead v. Cheetah Boat Company, 585 So. 2d 809 (Ala.
1991), Mrs. Snead brought a wrongful death action against the
manufacturer (Cheatah Boat Company) and the seller (Roger's
Outdoor Sports, Ine.} of the boat from which her hushand had
been thrown to his death. In response, Cheetah asserted a cross-

t76 MAY 1960 The Mabama Lawyer




claim against co-defendant Roger's Outdoor that could have
been maintained only upon the unsupportable theory that the

seller would be lable to the manulacturer for any sum the man-

ufacturer might have to pay the plaintff. This is the theory
which, when applicable under substantive principles, supports
third-party complaints under Rule 14 and cross-claims under
Rule 13(g), sentence 2. For ought revealed by the opinion,
Cheetah could not maintain a cross-claim under Rule 13(g),
sentence 1, because it had suffered no independent injury by
whatever negligence of Roger's Outdoor had caused the wrong-
ful death of Mrs. Snead'’s hushand, And it could not maintain a
cross-claim under Rule 13(g), sentence 2, because it asserted no
viable claim for indemnity or contribution. (Cheetah may have
misunderstood the proper scope of indemnity under Alabama
substantive law, rather than the proper procedural wse of Kule
14.) Therefore, upon appropriate motion by the plaintiff, or
even on its own mation, the circuil court should have stricken
the purported but illusory “cross-claim,” which was, after all,
only a disguised assertion of Cheetah's negative defense (proper-
Iy assertable by denial in its answer) that it was not negligent at
all, Because no one challenged the cross-claim, it went to trial
along with Mrs. Snead's originating claim, The jury returned a
verdict for $100,000 for Mrs. Snead against Cheetah and for
$100,000 for Cheetah against Roger's Outdoor. The Alabama
Supreme Court reversed and remanded for a new tnal, agreeing
with Mrs. Snead that the disappointingly small verdict for her
was inconsistent with the verdict for Cheetah against Roger's
Outdoor, (fd. at 811, By its decision, the court confirmned that a
claim for indemmity did not lie on these facts,) With Cheetah's
spurtous cross-claim outl of the case, there would have been no
verdicl upon it that could have been inconsistent with the jury's
small verdict for Mrs. Snead against Cheetah. Thus, because the
other parties and the trial court did not save Cheetah from its
mistaken use of Rule 13(g), sentence 2 (Rule 14's twin provi-
sion}, Cheetah subjected itself to the risk of a higher verdict at a
second Lrial,

In Shelbyy County Comm'n v. Bailey, 545 So, 2d 743 (Ala,
1989), a wrongful death action, counsel for codefendant Shelby
County argued that blame for the fatal accident fell upon one
Farley, a truck driver who was nol a parly to the action. In
response, plaintiff’s counsel argued that the county would have
brought Farley into the action, if it really thought him liable,
The county assigned this jury argument as a ground of error,
asserling thal no procedure allowed it to bring Farley into the
action, It was in response to this argument that the Alabama
Supreme Court seems actively to have espoused error, saying:
“Using the third-party practice procedure of Rule 14,
Ala.R.Civ.P, representatives of the estate of Lowis Cosby could
have filed a wrongiul death action against Farley [wrong!];
Shelby County could have filed an action against Farley for any
econamic losses it suffered in the accident {wrong!]." (/d. at
748). Of course, either of the courl's examples could have been
asserted as an independent action, but neither could properly
have been asserted as a third-party claim in the case al bar,
because neither depended upon a theory of indemnity or contri-
bution. The court held the plaintiff's jury argument nonprejudi-

cial at least partly upon the mistaken premise that the county
could have brought Farley inlo the action.

In Whisman v. Alabama Power Co., 512 So, 2d 78 (Ala. 1987),
Whisman sued Alabama Power to recover damages for the loss of
goods destroyed in a warehouse fire, The Alabama Supreme
Court affirmed the circuit court’s summary judgment against
Whisman, rendered on the ground that Whisman's claim was
precluded by the determination of an earlier action to which
Whisman was a party. In that earlier action, Culp [ron & Metal,
Ine, had sued Alabama Power to recover damages for the loss of
its warehouse destroyed in the same five that destroyed
Whisman’s goods, In response, Alabama Power had asserted a
“third-party complaint” against Whisman and others, alleging
that “their negligence caused the fire and resulting property dam-
age to [Alabama Power]'s substation.” (/d. af 86.) From aughl
that appears in the report, Alabama Power did not seek indemni-
ty or contribution from Whisman and the others. Without a
praver resting on a theory of derivative liability, Alabama Power
involked Rule 14 without justification, Nevertheless, the Alabama
Supreme Court did not challenge Alabama Power's mischarac-
terization of its reactive claim against Whisman and the others,
referring to it throughoul the opinion as a “third-party com-
alainl.” The opinion does nol say whether Alabama had joined its
claim against Whisman and the others with a counterclaim
against Culp, If so, it fell within the authorization of Rule 13(h).
If not, if it stood alone, no provision of the Alabama Rules of
Civil Procedure authorized it, since it did not, for aught that
appears, pray indemnily, If this is true, Whisman lost needlessly
to res judicata in the second action, because he had failed to
challenge Alabama Power's claim against him on an available
procedural ground in the first action,

Rule 14 affords defendants a convenient, modern procedur-
al device for joining the old common law "action over” with
the action giving rise to it. Plaintiffs’ counsel who know their
procedure will not permit defendants to invoke Rule 14 as an
all-purpose license to clutter their actions with collateral
claims unjoinable under any other Rule. Not everyone may
agree that the Alabama Rules of Civil Procedure alford grip-
ping bedtime reading. Perhaps, however, this story aboul mis-
adventures with Rule 14 can persuade us all that reading and
respecting the Rules can contribute Lo our success and pro-
tect us against professional embarrassment, 1
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cadufe and evidoncs, and is the Eiton D, Staphons Professor of Law
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LOCAL BAR

%@WM

ihe Local Bar Award of Achievament recognizes local bar associations for thiie

putstanding contributions to their communities. Awards are presented annually at Laras Small 271
the Alabama State Bar's Annual Meeting IGLIE 151 ?gml
Lacal bar associations compete far these awards basad on thair gize I'Itﬁ % éﬂlh
The three categorias are large bar associations, madium bar associations, smail I;th 3 | 3l
bar assaciationg . 4::1 é.?ﬁd
The following criteria will ba used to juclge the contestants for each category Medium Bth Tre
# The degree of participation by the individual bar in advancing programs 1o Bih 9th 341l
benefit the community; M 12ih 351
# Tha guality and extert of the impact of the bar's participation on the citi- Bth 14th 364
265 in tha! community, and 11th 17th arn
* Thi dagree of enhancemant to the bar's imaga in the community 161h 18th 36t
Members of the state bar's Committee on Local Bar Actlvities end Services serve gg”; ;?ih jgl:.
85 judges for the awards. 4 , i '
28th el
To ba considerod for this awstd, local bar associations must complots and sulmit Hessemar Cut-oll 241h
an award application by Juno 1, 1998, {clivision of 10th 251l
An award application may be obtained by calling or writing Ed Patierson, Circuit) 26th
director of programs and activities at the state bar, 1-800-354-6154, P.0. Box

671, Montgomary, Alabama 36101,

Attorney Calendar Conflict Resolution Order

Because of questions raised among the bench and bar regarding the Attorney Calendar Conflict Resolution Order, the chief justice appointed a commit-
toe to study the ordor and make recommuondations.

Aftar comrittes digcussion, It was initially determined that an information afforl was nacessary to ensure that all attorneys ware familiar with the
ordor and Its requiremants.

The Attornay Catendar Cenflict Resalution Order was enterad as arn administrative order of the Alabama Supreme Court effective October 22, 1990, It is
not a rila, The ordor requires that attornays take sevaral steps bofore 8 court is informed of a conflict, and the requirad steps are, as follows;

The order places the burden upon an attomey o immadintely noto whethar he or she has any conflicts with hearings or tials. Immediataly upon noting
a conflict, an attarmey shall.

(1} Attempt to make adequate arrangemants for reprasentation of sach client’s inerest by substitution of counsal; or

{2) Shall othereige attempt to resolve the conthet by consulting with counsel representing the adverse parties in conflicting casas to rasolve the conflict, or

(3} If the above steps fail, the attomey shall promptly attempt to resolva the conflict by filing an approprista motion with eng or mors of the courts
involved; or

(4] It stap 3 s not sucecessiul, the attomey shall consult with the judoes involved in the conflicting cases and notlfy tham of the alforts that ho or she
has made to resolve thi conflict and of the fact that these efforts have baen unsuccesstul

When an attornay is aware of a trial conflict well prior to trial, it may be that closer to tial the conflict will resolve by sattlemsnt or dispasitive rulings,
ol catara, The consensus of tha committes is that upon learning of a triad canflict It s advisable to alart the courts of the potential conflict, howevar, as
time passes and a conflict becomes more certain, the attorney is responsible for taking the steps required by the order

Please note that whan you notify the court of a conflict under step 4, you are required to tell the court the effarts made and staps taken ta resalve the
conflict, Although the phrase “certify to the coun™ is not used, this 15 essenially a certification reguirement

Finally, please note that the arder doas not provide that when there are trial cenflicts, the oldest case shall b tried firat. While this mey be a common
sanse approach o many conflicts, there are circumstances when it is noiher advisable nor necessary to try the oldest case first

The commitas is continuing to review the ordar and comments are invited from the bench and bar on the mannar in which the order is warking and whether
the order should ba amundoed, Please forward any comments to Judge Willism Gordon, P.0, Box 1667, Montgomery, Alabama 35102-1667.
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.. Of All The Services
We’'ll Provide.

The ABA Members Retirement Program
provides comprehensive 401(K) management
and recordkeeping services.

As administrators of your firm's 401(k) plan,
we'll complete discrimination testing and
assist you with everything from IRS Form
5500 to other plan compliances. If your firm
has fewer than 100 employees, a new type
of plan is available: the SIMPLE 401(k). It is
“simple™ in terms of reporting and disclosure
and requires no ADP/ACP testing,

Whichever plan you choose, we'll provide
a full range of investment options to meet
individual investor needs. These are just a
few of the reasons why we currently service
over 5,000 plans in the ABA Members
Retirement Program,

The Program offers compyehensive services
and leatures including:
e Core Funds
« Structured Portfolios
* Sell-Managed Brokerage Accounts
» Plan Sponsor Services And Assistance
* Participant Services
11 you're interested in a 401(k) plan that
provides all this, call: 1-800-826-8901.

ABA
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&=/ CLE OPPORTUNITIES

The lollowing in-state programs have been appainted for credit by the Alabama Mandatory CLE Commission. However, infor-
mtion is avarable free of charge on aver 4,500 approved programs nalionwide identified by tocation, date or specialty area.
Contact the MCLE Commission office al (334) 269-1515, or you may view a complete listing al www.alabar.org,

MAY

Recent Developments In Insurance
Law

Birmingham

Lorman Business Center, Inc,

CLE eredils: 6.0 Cost: $169

(715) 833-3940

Limited Linbility Compnnies in
Alabama

Mobile

Radisson Admiral Semmes Holel
National Business Institule

CLE credits: 6,0 Cost; $159
(715) B35-85625

Limited Liability Companies in
Alabama

Monlgomery

Holiday Inn & Suites

National Business Institute
CLE credits: 6.0 Cost: $159
(715) B35-8525

8-9
Environmental Law: An Update
Orange Beach
Hilton Beackfront Garden Inn
Alabama Bar Institute for CLE
CLE credits: 6.0
{205} 348-6230

i8
Medicine Made Easy
Mobile
Professional Education Systems, Inc,
CLE credits: 6.0 Cost; $199
(715} 836-9700

Adoption Law and Termination of
Parental Rights in Alabama
Birmingham

Professional Development Network
CLE eredits: 6.0 Cost: $140

(414) T98-5242

20

Medicine Made Easy

Birmingham

Professional Education Systems, Inc.
CLE credits; 6.0 Cost; $194

{(715) 836-9700

20-21

Fundamentals of Alabama
Environmental Law Compliance
Birmingham

Government Institutes, Ine.
CLE credits; B,5 Cost; $798
(307) 921-2345

21

Permanent Post-Concussion
Syndrome & Differential
Birmingham

Dr. Daniel £ Dock

CLE credils: 6.8

(21H) 525-2033

23-27

Divorce and Child Custody Mediation
Training

Montgomery

School for Dispute Resolution

CLE credits: 40,0 Cost: $985

(404) 299-1128

29

Workers' Compensation in Alabama
Muobile

Lorman Business Cenler, Ine,

CLE credits: 6.0 Cosl: $169

(715} 833-3940

insurance Law
Birmingham

Birmingham School of Law
CLI credits: 2,0

(205) 595-9400

Civil Rights and Government
Employment Claims
Montgomery

Lorman Business Center, Inc,
CLE credits: 6.0 Cost: $169
{715) B33-3940

10
Alabama Sales & Use Tax
Birmingham
Lorman Business Center,Inc.
CLE credits: 6.0 Cosl; $189
(715) 833-3940

10-12
Mediation and Conflict Managemenl
Huntsville
Community Mediation Center of the
Hetter Business Bureau
CLE ¢redits: 20.0 Cost, $275
{206 532-1425

m Thie Mabaring Laieyer



In-State Mediation Training

[Approved for CLE credit and Alabama Center for Dispute Resolution

rostar registration)

Attention Arbitrators

it vou would like to be listed on tha temporary arbitrator roster baing
developed by the Alabama Center for Dispute Resclution, please call the
Canter for an application: (334) 269-0409

May 2327

Montgoimary

Divorce Mediation

Sehool for Disputs Resolution
{Lemoine Piarce)

(404} 373-4457

A0 Hours

June 1012

Huntaville

Madiation-Conflict Management
Better Business Buraau

(Anno |sbell)

(206) 539-2118

20 Hours

June 26-27

Burnnh,}ﬁélln

Madiation Process & the Skills of
Conflict Resolution

Litigation Altematives, Inc.

{Troy Smith)

(800] ADR-FIRM or (BB8) ADRCLES
22 Hours

June 2529

Birmingham

Divorce Mediation Training for
Professionals

Atlanta Divorce Mediators
(Elizabath Manley)

(800) BE2-1425

40 Hours

MEDICAL/DENTAL
MALPRACTICE EXPERTS

A1) _.w@y_._?/

CEMNGLLTATIVE BMPuETy
T Thll AR DCAL - L AL CORARMLIPITY

* GRATIS : Medical Team Preview
il Written Findings
* GRATIS : Conference and
Reps To Your OfHce
Written Reports

It Case Hus No Merit

* GRATIS :

STAT AFFIDAVITS AVAILABLE!

Full Expert Witness Services To Over 750
REPEAT Firms, We Have Earned Our
Reputastion Prudently For Plantiff & Defense
AMike. We Do Not Broker Lists of University
Types Who Are Weak And Vascillute Ad
Infinitune Our Basic Fee 8 5275

Health Care Auditors, Inc,

Firutlue Corporute Center: Bullding 11
1457 sowod Deive: Peathongse (480
leprwater, Flortila Aqab22 5522
Telephone (B13) 5798054
Felecopler (B14) 5751353
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Rlabama Criminal ‘ '
Defense Lawyers Association \ ' ,
1998 Summer Seminar & Wy P 4
Annual Meeting 7N\ -
- 2N )

Justice Must Be Won V. @@ °

Strategy, Substance & Skills /
Essential for Effective Defense '

ll\‘

jUIY q-ll’ ig(}'s For Room Reservations

Hil ton Be‘lcl]froni Ga l'd(‘:l'l Inn Phone (888) 6,44-5800 & ask for Group Code ACD I
Cuestions abon the Seminar? )

Orang’e Be dcll, Alabama Phone ACDLA (334) 5672575

e W L PN S L s L ] TS B L e L UL L M BT BPIRET w C B ATTR

Sizzling Faculty!
NACDL Immediate Past President Judy Clarke
US Magistrate Judge John Carroll
FACDL President Cheney Mason
NACDL Board Member Milt Hirsch
NRCDL Board Member Jeralyn Merritt

B L T T T Tt e T LT

HOT Topicg! Computer Experts E. X. Martin and Hugh Lee
Selecting the Winning DU jury ACDLA Past President Steve Glassroth
ACD Presid U1 '
smarl Weapons for Smart Lawyers ~ ACDLA Pust Presideat & D MEP:&??_?W Kirk

Computer Use for the Technophobe

Computer Use for the Technophile : :

5, 50 & £ Amendmnonis d o Soreime Cout : Enclosed is 8 check Ea!%ull ME\ HEE 1147, Montgomery, s

Effectively Utilizing the Theory of Defense 3 ARIGIET167 A e o :
Making e Mos of Judge Conducted Yoir Dite  : 037: Nermmer - =57 %0 Susaining Membe

Telling e Defense Story Using Imagery and EMOlion e

Avolding Becoming Clients: Toeing e~ & aaws

Ethical Line While Still Being Effective Chy Zip+d
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RECENT DECISIONS

By Wilbur G. Silberman and David B, Byme, Jr.

United States Supreme
Court—Criminal

Bruton still viable
Gray v. Maryland, No. 96-8653
U.S. _ {March 9, 1998). The United

States Supreme Court held, five to four,

that a written confession of a co-defen-
dant (Bell) in which he implicated the
other defendant (Gray), whose name

was redacted in open court by substitut-

ing the word "delete” or "deletion” for
Gray's name, falls within the protective

vule of Aruton v, United States, 391 11,5,

123 (1968},

Anthony Bell confessed to the police
that he, Gray and another man partici-
pated in the beating that caused
Williams' death, After the third man

died, a Marvland grand jury indicted Bell
and Gray for murder, and the State of
Maryland tried them jointly. When the
trial judgde permitted the State Lo intro-
duce a redacted version of Bell's confes-
sion, the detective who read the confes-
sion to the jury said "deleted” or “dele-
Lon" whenever the name of Gray or the
third participant appeared. immediately
after reading the confession, the prose-
cutor asked the detective on the witness
stand the following: “After Bell gave vou
that information, vou subsequently were
able o arrvest Gray; is Lhal correct?” The
State also introduced a wrillen copy of
the confession with the two names omil-
ted, leaving in their place blanks sepa-
rated by commas. The judde instructed
the jury that the confession could be
used as evidence only against Bell, nol

Gray, The jury predictably convicted
hath defendants.

Maryland's intermediate appellate
court held that Bruton v, United States
prohibited the use of the confession and
sel aside Gray's conviction, The
Maryland Supreme Court disagreed and
reinstaled the conviclion,

The Bruton case involved two defen-
dants tried jointly for the same crime,
with the confession of one of them
incriminating both himself and the
other defendant, The Supreme Court in
Bredon held that “despite a limiting
instruction that the jury should consid-
er the confession as evidence only
against the confessing co-defendant, the
introduction of such a conlession at a
joint Lrial violates the nonconfessing
defendant's Sixth Amendment right to

. g‘*’”;-. -

12 MCLE Credit Hours

Tuscaloosa, Alabama

Friday and Saturday, June 5, 6, 1998
The University of Alabama School of Law

Alubama Bar Institute for Continuing Legn! Education

The University of Alabama School of Law = Tuscalooss, Alnbuma
Call today: 1-800-627-6514 or 205-348-6230

Bridge the Gap Workshop

A program designed to ease the transition between studying the law and practicing it.




cross-examine wilnesses,” The Court
explained that this situation, in which
powerfully incriminating extrajudicial
statements of a defendant are deliber-
ately spread before the jury in a joint
Lrial, 15 one of the contexts in which the
risk that the jury will not, or cannal,
follow limiting instructions is so great
and the consequences of failure so dey-
aslating to the defendant, that the
introduction of the evidence cannot be
allowed, See 391 U8, at 135-36,

However, Bruton'’s scope was limiled
by Nichardson p. Marsh, 481 115, 200,
211 (1987, in which the Court held
Lhat the confrontation clause ts nol vio-
lated by the admission of a nontestify-
ing co-defendant’s confession with a
proper limiting instruction when Lhe
confession is redacted and eliminates
not only that defendant’s name, but any
reference to his or her existence.

The case sub judice veasoned that “...
Unlike Richardson's redacted confes-
sion, the confession rvefers divectly to
Gray's ‘existence’, Redactions that sim-

/?::tﬁ'rdr&n.
J. Fdrrester DeBuys, [11 CLU

You estublish goals for
crenting wealth, We help you
meet your goals, while
protecting your family and
estate through insurance and
financial products,

\%ﬁ%

The CompanyYou Keep®

104 Invemess Center Place
Suite 500
Birmingham, Al. 35242
995.1122

ply replace a name with an obvious
blank space, or a word such as ‘deleted’,
or a symbol or other similarly obvious
indications leave stitements that, con-
sidered as a class, so closely resemble
Bruton's unredacted statements as to
warrant the same legal resulls.

Federal bribery law can apply
to local corruption

Salinas v. United States, No. 96-738
___U.S, ___ (December 2, 1997). The
Supreme Courl ruled that persons can
be convicted under a federal bribery law,
18 11.5,C, §666, even when the transac-
tion did not involve or have any demon-
strated effect on federal funds. The high
courl’s unanimous decision upheld the
bribery conviction of a former Texas
jatler who accepted pavments for giving
an inmate special privileges, The Courl
also ruled, again unanimously, that o
conspiracy conviction under the
Racketeer Influenced and Corrupt
Organizations Act (RICO) can be valid
even if the conspirator never agreed to
commil two of the predicate acts RICO
farbids.

Justice Anthony M, Kennedy, writing
for the Courl, said that the bribery law
“does nol require the government to
prove the bribe in question had any par-
ticular influence on federal funds.” The
law is aimed at barring byribes to state
and local officials employed by agencies
receiving federal money. As to the RICO
provision, Justice Kennedy relied on a
line of Supreme Court vrulings that held
that a conspiracy may exisl even i a co-
conspirator does nol agree Lo commil
or facilitate each and every part of Lhe
substantive offense,

No<Knock right applies
whether there is property
damage or nol

United States v, Ramirez, No. 96-
1469 U.S. _ (March 4, 1998).
Police with search warrants do not need
extra justification to enter a home with-
oul knocking first, even if the entry
resulls in properly damage,

The Supreme Courl, in two previous
rulings, held that the so-called "no
knock” entries hy police are justified
when officers have a reasonable suspi-
cion that announcing their presence
woulld be dangerous or inhibit the effec-
Live investigation of a crime.

P Medwirsd Laneigier

Chief Justice Rehnquist, writing for
the Court, critically noted, “Neither of
these cases explicitly addressed the
question whether the lawfulness of a
no-knock entry depends on whether
property 1s damaged in the course of
the entry. 1L 18 obvious from their hold-
ings, however, that it does not."

In an interesting side note, the Chief
Justice acknowledged thal “excessive or
unnecessary destruction of property in
the course of a search may violate the
Fourth Amendment, even though the
entry itself is lawful and the fruits of the
search are not subject to a suppression.”
But he satd no violalion occurred in
this case,

Bankruptcy

Confirmed plan listing
debtor's tax at zero does not
bar IRS from collecting later
(Read this case to tell vou what to do.)

IRS v, Dudley Dawis Tayfor, (5th Cir,),
132 F.3d 256 (Jan. 6, 1998). The con-
firmed chapter 11 plan fixed the
deblor's lability for a Lax penalty at
zero. The bankruptey and distriet courts
held that the IRS was barred from col-
lecting the penally lax against a corpo-
rate officer for failure to remit trust
fund, Social Security and withholding
taxes, The debtor's chapter 11 plan, as
well as his disclosure statement, provid-
ed that there was no debt due for taxes
or penalties. The IRS filed proof of
claim for unpaid personal income taxes,
the debtor objected, and after an audit,
the IRS withdrew its claim. The IRS did
nol appear al the confirmalion hearing,
nor did it appeal the eonfirmalion.
Subseguent Lthereto, the RS began col-
lection procedures for the penalty of
some $96,000, The debtor went back to
the hankruplcy court with a declaratory
Judgment proceeding in which on sum-
mary judgment, the court barred the
IRS from proceeding, The districl court
allivmed, but not the Fifth Cireuit,

The Fifth Cireuil lirst reviewed conflicl-
ing cases in ils circuil as Lo whether a
confirmed plan acted as res judicata to
later efforts Lo collect, and in so doing dis-
tinguished the prior cases. First, it held
that Congress in sections 502 and 506
provided that a secured ereditor could
preserve its Jien without participating in




the bankruptcy process, and that once a
proof of claim is filed, it is considered
allowed unless objection is made, It then
referred to Sinmmons v, Savelf, 765 F.2d
547 (5th Cir, 1985) which held thal a
plan could not substitute for an objection
lo a secured claim, and that the same
policies hold lor a §6672 Lax penally, as
the [RS may preserve such without filing
a claim in chapter 11, This is because of
the pravision in 114 1d)2) and §523 of
the Bankruptey Code thal debts exceptled
from discharge by $623 include taxes
described in §507(2)(8), regardless of a
claim being filed or allowed,

The court then nstructed that the
normal procedure for determination of
a tax debl is for the debtor or IRS to file
a motion for determination by the
courl under §505 of the Bankruptey
Code, which authorizes the bankrupley
court to determine the amount or
legality even though previously
assessed. Such determination will be a
contested proceeding under
Bankruptey Rule 9014, and instituted
by & motion which states with particu-
larity the grounds and reliel requested.

As an alternative, the debtor may file a
proofl of claim for the IRS, and then
contest it. In this case as the debtor did
neither, the IRS was not barred,

COMMENT: The deblor also contend-
ed that the [RS should be barred for
withdrawing its income tax ¢laim, or
that the IRS should be estopped because
the debtor relied on the failure of the
IRS to file a claim. The courl summarily
disposed of bath stating they were not
valid arguments, As stated, this case fur-
nishes a primer for efforts of a debtor to
dissolve a tax claim.

U.S. Supreme Court holds
judicially determined mal-
practice claim against doctor
is dischargeable

Keawaahau v, Geiger, 1998
WL.B5302(U1.8.), __ 8.Ct.___, March 3,
1998 (Ginsherg, 1), Kawazhau (patient)
sued Geiger for malpractice in causing
her leg to be amputated, which suit
resulted in a $355,000 judgment, Geiger
was uninsured, and upon wages being
garnished, filed a chapter 7 petition. The

patient claimed under §523ia){6) that
her claim was not dischargeable. The
cited statule provides that an individual
debtor cannot abtain a discharge on a
debl arising “for willful and malicious
injury.” The bankrupley and district
courts agreed, but the Eighth Circuit
reversed on the ground that non-dis-
chargeability is restricted o debls for
"an intentional tort,” and that a mal-
practice debt normally is dischargeable
heing hased upon negligent or reckless
conduct, The Supreme Courl alfirmed,
Justice Ginsberg first noted that the
debtor claimed he had given less than
the standard procedure because the
patient deliberalely elected "less than
standard treatment” because of a desire
lo reduce expense. The patient claimed
this to be williul and malicicus, The
courl then inquired as to whether this
intentional act causing injury is non-dis-
chargeable, or only if dischargeability
relates only to acts done with actual
intent to cause injury. Justice Ginsberg
defined "willful” as “deliberate or inten-
tional," and as “willful” modifies "injury”
in the Acl, then to be non-dischargeable

Do one thing,
do it well.
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it must be intentional or deliberate. She
furnished examples of an unintended
resull if the plaintiffs view held. She fur-
ther said that such a view would make
superflucus §523(a)(9), which provides
for non-dischargeabilily when substance
abuse while operating a motor vehicle
leads to an accident. Justice Ginsherg
distinguished the prior Supreme Court
case of Tinker v. Colwell, 193 1,5, 473,
24 8.C1, 505 (1904) by stating that ils
holding was selidly within the traditional
intentional tort category, and is not in
conflict with the court’s ruling that the
judgment debt must be “for willful and
malicious injuries.” She disposed of the
plaintifls contention that as a policy
matter, malpractice judgments, when no
insurance is carried, should be non-dis-
chargeable as being a matter for
Congress, not for the courts,

COMMENT: [s this decision going to
cause more professionals to go "naked"?
I doubt it, as bankruptcy still is not a
happy alternative. However, the decision
does clear the conflict iy the cireuils.

Recent Decisions from
the Alabama Supreme
Court—Criminal

DNA: Alabama adopts the
Daubert standard

Turner v, State, 32 ABR 1231 (Ala,,
January 1998), This is an important
opinion authored by Justice See which
every Alabama practitioner should read,
This case concerns Lthe admissibilily of
DNA evidence under §36-18-30, Code of
Alabama (1975), The trial courl held
that DNA evidence was admissible Lo
show Andrew Dwight Turner was con-
nected to the murder scene. The jury
convicted him of two counts of capital
murder, The court of criminal appeals

reversed the convichion, Trer v, State,
IMs. CR-93-1940, April 19, 1996] __
S0.2d __ (Ala.Crim.App. 14996}, holding
that the State had failed to satisfy the
standard set forth in Ex parte Perry,
586 S0.2d 242 (Ala. 1991), for the
admissibility of its DNA evidence.

The supreme court granted certiorari
to determine whether §36-18-20 ¢f seq.,
which were added 1o the Code in 1994,
supersede the Perry standard, The
supreme courl held that the Perry stan-
dard no longer applied and employed
instead the Daudert analysis.

In the 199 Perry decision, the
supreme court addressed the admissibil-
ity of DNA evidence as follows:

In Alabama, whether novel scienlific
evidence is admissible is determined
normally by using the test established
in Frye v, United States, 293 F. 1013
(D.C.Cir. 1923),

In Perry, the supreme court
embraced the Frye-plus standard, that
is, general acceptance of the type of the-
ary and technigue relied upon plus an
examination of the performance of the
techniques in the particular case,

In 1993, two years after the supreme
court’s decision in Perry, the United
States Supreme Court overruled the
“austere” Frye standard for the admissi-
hility of experl scientific evidence in
federal trials, See Dawbert v, Merrell
Dow Pharmaceuticals, (nc., 509 1.8,
579 (1993),

The reliability prong of the Daubert
admissibility test requires the party profl-
fering the scientific evidence to establish
that the evidence constitutes “scientific
knowledge." Daubert, 509 .S, at 590,
The evidence need not represent
immutable scientific fact, but rather, it
must be derived hy use of the “scientific
method.” “The trial court should focus
its inquiry on the expert’s principles and
methodology, not on the conclusions
that they generate.” fe. at 595, Thus, the

reliability inquiry should address the sci-
entific validity of the principle asserted,
that is, whether the principle supports
whal it purports to show,

The relevance prong of the xabert
admissibility Lest requires the party prof-
fering the scientific evidence to establish
that the evidence assists the trier of fact
1o understand the evidence or to deler-
mine a facl in issue. Dawbert, 509 1.8, at
591, Thus, the trial court should focus on
the connection between the proffered sci-
entific evidence and the fzctual issues,
and in addition to the relevance inguiry,
should address the “fit" between what the
scientific principles and methods ave sup-
posed Lo show and what must be shown
to resolve the factual dispute at trial,

In 1994, the Alabama Legislature
specifically addressed the admissibility of
DNA evidence when it established a state
DNA data hank. §36-18-20(d), () and (D),
Code of Alabarna (1975). The Legislalure
chose the more flexible admissibility
standard established in Daubert (flexible
reliability and relevance).

Justice See abserved that the
Legislature’s choice was purposeful and
effective. Most importantly, Justice See
critically noted:

We hold thal if the admissibility of
DNA evidence is contested, the
trial court must hold a hearing,
outside the presence of the jury,
and pursuant to §36-18-30, deter-
mine whether the proponent of
the evidence sufficiently establish-
es alfirmative answers to these
two questions:

Are the theory and the technigue
{i.c., the principle and the method-
olagy), on which the proffered DNA
evidence is based ‘reliable'? and

Are the theory and the technique
{L.e., the principle and the method-
ology), on which the proffered
DINA evidence is based ‘velevant’ to

Wilbur Q, Silberman
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understanding the evidence or to resolve the factual dispute at trial, quency statistical evidence. And,
determining a fact in issue? This is a case of firsl impression the potential impact of Tumner’s
case 15 dramatic. Therefore, we

...In making thal assessment, the regarding the proper test for admissibil- \ :
courts should employ the {ollow- ity under §36-18-30, However, the r_.m'n;md this case for the L"‘“Iﬂ of
ing factors: (1) lesting; (2) peer supreme court limits, to some extent, L"’”“‘.”"I Appeals to remand it ff”'
review; (3) rate of error; and (4) this holding with the following words: the trial court to conduct an evi-
general acceptance, ..0nly with this opinion have we dtl:::::’:?;‘:;:"t':r::ﬁ:” ILI;:':;T"I:'T;IT:)”
. ) . , H A | I ¥ il
Trial courts should make the ‘rele- established methads for the admis- p B PP

: g (o frequency statistical eviderce. If the
vance' assessment by addressing the sion of DINA evidence under §36 belal oot datrintnes that the i
‘fit' between what the scientific the- 18-30, The record is unclear as to i ;

: ; : dence was not admissible, 1 should

ory and lechnique are supposed to whether this standard was met with Gl & ik bal -
show and what must be shown to respect Lo the DNA population (re- :

Once again, the Alabama State Bar
has taken action to provide legal assis-
tance to indigent perscns in Alabama.
The Committee on Access to Legal
Services, chaired by Pam Bucy of
Tuscaloosa, has pulled together a VLP
Dream Team of 12 outstanding Alabama
lawyers who will serve as Continuing
Legal Education speakers in designated
areas of the state. The goal of the VLP
Dream Team is to increase the number
of lawyers serving in the Volunteer
Lawyers Program, which provides legal
assistance to qualified persons who
cannot afford to pay for such services.

Special cne-hour CLE programs will
be held, before which a speaker will
explain the VLP program and encourage
attorneys to join.

A special "kick-off” ceremony was
held at the state bar on February 13. ,

The 12 Dream Team members and
their county presentation locations
include: The Hon. Harold Albritton,
Montgomery; former Governor Albert P.
Brewer, Jefferson; Charles Gamble, |
Dallas; Nat Hansford, Houston; Dawn
Wiggins Hare, Dale; Hon, Champ Lyons,
Baldwin; Gene Marsh, Etowah/Calhoun;
Dag Rowe, Tuscaloosa; Ken Simorn, Lee;
Alyce Spruell, Madison; Cleo Thomas,
Jr., Morgan; and former Chief Justice
C.C. Torbert, Jr., Tallapoosa.

ol - Thie Aluhaie I,:rrr'yw




Notice

» Jesse Eldridge Holt, whose whereabouls are unknown,
must answer the Alabama State Bar's formal disciplinary
charges within 28 days of March 15, 1998 or, thereafter, the
charges contained therein shall be deemed admitted and
appropriate discipline shall be imposed against him in ASB
Nos, 92-505, 92-530, 93-22, 93-422 and 94-20 before the
Disciplinary Board of the Alabama State Bar,

Reinstatement

* By order of the Disciplinary Board of the Alabama Stale Bar
James Walthall Mims, Jv. was reinstated to the aclive prac-
tice of law on February 5, 1998, Mims was inlerimly sus-
pended on September 26, 1997, [Rule 20(a); Pet, No, 97-12]

Suspensions

» On March 13, 1998, the Disciplinary Commission ol the
Alabama State Bar interimly suspended Birmingham lawyer
Whitmer A. Thomas from the practice of law. [Rule 20(a);
Pet. No. 98-004|

» Mobhile attorney John Thomas Kroutter was interimly sus-
pended from the practice of law by order of the Disciplinary
Commission, effective March 13, 1998, [Pel. No. 98-03]

Public Reprimancis

= Hartselle attorney John Lewis Sims, Jr received a public
reprimand with general publication on February 13, 1998,
In May of 1997 Sims plead guilly in the circuit court of
Morgan County, Alabama to the eriminal misdemeanor
offense of failure to timely file state income tax returns for
tax vears 1987-1990 in violation of Section 40-29-112, Code
of Alabama 1975, Sims was sentenced to 18 months in the
county jail, however, this sentence was suspended and he
was placed on supervised probation for a period of three
years, Sims was also required to pay a fine in the amount of
15,000 plus costs and assessments, Sims has also written a
letter of apology to the Alabama State Bar which was pub-
lished in The Alabarna Lawyer. [ASB No. 97-024)

« Opelika attorney James Edwin Cox received a public repri-
mand withoul general publication on February 13, 1998, Cox
was employed by a client to provide representation in connec-
tion with a petition by the client's ex-wife to increase child
suppaort, Cox failed to file a vesponse Lo the petition with the
resull that a default judgment was entered. Therealter, Cox
represented to the elient that he would file a motion to set the
default judgment aside, however, he failed or refused to do so.
Over the next several months Cox made comments to the
client which lead the client to believe thal the motion lo set
aside default had been filed and was awaiting consideration by
the court when in fact it had never been filed, Eventually the
client emploved other counsel who after discovery of Cox's fail-
ure Lo file the necessary motion was successful in having the

DISCIPLINARY NOTICE

default judgment set aside, [ASB No. 95-216]

» Phenix City attorney Gregory Kelly received a public repri-
mand with general publication on February 13, 1998, Kelly
was employed to obtain an uncontested divorce on behalf of
a client, The client paid Kelly in advance. Afler having been
so employed, Kelly failed or refused to file divorce proceed-
ings on hehalf of the client or to provide him with other
legal services, Kelly also failed or refused to respond Lo the
client's letters or telephone calls or to otherwise communi-
cate with the ¢lient concerning the status of the case. Afler
Lthe client filed a complaint agaimsi Kelly with the Alabama
Stale Bar, Kelly failed or refused 1o respond for requests {or
information or Lo otherwise cooperate with the investiga-
tion of the client’s complaint. |ASB No. 97-173|

Gadsden atlorney Kenneth Paul Robertson, Jr. veceived a pub-
lic reprimand without general publication on February 13,
1998 for failing to take reasonable measures Lo ensure that his
subordinate non-lawyer employees complied with the profes-
sional obligations imposed by the Alabama Rules of
Professional Conduct and for assisting a non-lawyer employee
in the unauthorized practice of law in violation of Rules 5.3
and 5.5, Alabama Rules of Professional Conduct, Robertson
hired a legal assistant wha, at the time of his emplovment with
Robertson, had previously surrendered his license to practice
law in the State of Alabarna, During the time that this non-
lawyer emplovee was employed by Robertson, Robertson main-
tained offices in Gadsden and Mobile, Although there were
times where the non-lawyer employee worked under the divect
supervision of Kobertson, there were other times when the
non-lawyer employvee worked in one or both of Robertson's
offices without divect supervision by Robertson or any other
licensed altorney associated with the firm, At imes, the non-
lawyer employee was allowed to be the exclusive contact
between Robertson's firm and some of its clients, Additionally,
Robertson allowed the non-lawyer employee te negotiate
retainer agreements and attorney's fees with polential clients
and to negotiate with other lawyers and non-lawyers regarding
the settlement of claims in cases, The non-lawyer'’s conduct in
his relationship with Robertson's firm was such that there
were clients of the firm thal considered the non-lawyer
employee o be their lawyer when, in fact, he was nol licensed
Lo practice law in the State of Alabama. The Disciplinary
Commission of the Alabama State Bar found that, under the
circumstances of this case, Robertson failed to take reasonahle
measures to ensure Lhat his non-lawyer employee complied
with the professional obligations imposed by the Alabama
Rules of Professional Conduct and that his failure Lo act pro-
vided opportunities for the non-lawyer employee Lo engage in
the unauthorized practice of law. JASE No. 97-95(A)] i
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Rates: Members: Two free listings of 50 words or less per bar member per calendar year EXCEPT for “position wanted"
or “position offered” listings—$35 per insertion of 50 words or less, $.50 per additional word;

Nonmembers: $35 per insartion of 50 words or less, $.50 per additional word. Classified copy and payment must be
received accarding to the following publishing schedule:

May '98 issue—deadline March 15, 1998; July 28 Issue—deadline May 15, 1998. No deadline extensions will be made.

Send classified copy and payment, payable to The Alabama Lawyer, to: Alabama Lawyer Classifleds, c/o Rita
Gray, P.O. Box 4156, Montgomery, Alabama 36101.

SERVICES

* STRUCTURAL ENGINEER AND
CONSTRUCTION MANAGER:
Ragistared professional engineer In
three states, M.5.C.E. Twenly-five
yaars' experience with heavy industri-
al, pulp and paper, petrochemical
plants, commercial, and residential,
Experiance with unusual structural fail-
ures and claims. Computer animation
for lalled structures, Negollate con-
siruction claims and mediate construc-
llon disputes. Contact Hal K. Cain,
Moblla, Phone (334) 861-2605,

« TRAFFIC ACCIDENT RECON-
STRUCTION & EVALUATION OF
HIGHWAY DESIGN: Reconstructed
ovar 3,000 accidents in 20 slales on
highway, streats, rallroads, highway
constructlon zones involving trucks,
vans, cars, pedesirians, farm imple-
mants. Computar animations and CAD
drawings prapared. Qver 40 years'
angineering experience. Full ACTAR
certification. John T. Bates, PE. tall
free 1-800-289-5950.

* TRAFFIC ACCIDENT RECONSTRUC-
TIONIST: Cese evaluation with respect
to issues, Legal testimony. Vehicle acei-
dent report analysis, speed calculations
including stopping distance, scens
scale drawing, elc. Registerad
Praofessional Engineer. Technical society
mamber, Over 20 years' engineering
oxparlence. Tralfic accident reconstrues
tign tralning. Background includes tech-
nical and communication skills, adver-
garial exparienca, and legal testimony
and procass familiarity. Contact John E,

Reinhardt, PO. Box 6343, Huntsville,
Alabama 35824, Phone (256) 837-
6341,

FORENSIC DOCUMENT EXAMINER:
Handwriting, typewriting, allered docti-
ments, medical records, wills, contracts,
doads, chocks, anonymous letters,
Court-qualilied. Eighteen years' experi-
ance, Cerlified: American Board of
Foransic Documant Examiners.
Mambar: Amarican Soclaty of
Guestloned Decument Examinars,
American Academy ol Forensic
Sclences, Southeastern Association of
Forensic Document Examiners, Criminal
and civil matiers. Carney & Hammend
Forensic Document Leboratary, 4078
Biltmore Woods Court, Bufard (Allanta)
Gieorgia 30519, Phonae (770) 614-4440,
Fax (770) 271-4357,

INVESTIGATIONS: Attarnay
owned/operaled. All college degreed
invesligators. For nearly a docade,
sorving the entire Southeasl! as Iull-
servica investigativa agency.
Specializing In insurance fraud, work-
ars' compensalion and llability Investi-
gallons, survelllance, background
checks, legal research, and trial prepa-
ratlon, Contact Ccburn Invastigative
Agency, Incorporated at 1-800-ClA-
0072, No represeniallon is made that
the quality of the legal services 1o be
performed is greater than the qusiity of
tegal servicas performed by other
fawyers.

DOCUMENT EXAMINER: Certifiod
Forensic Documenl Examiner, Chial
docurnent examinar, Alabama
Dapariment of Forenslc Sciences,
ratirad. Amarican Board of Foransic

Document Examiners, Amerlcan
Academy of Foransic Sclences,
Amaerlcan Society of Questionad
Documant Examiners. Over 20 years'
exporience in slate and laederal couris
in Alabama. Lamar Miller, 11420 N.
Kendail Drlve, Sulte 206-A, Miaml,
Florida 33176, In Birmingham, phone
{205) 988-4158, In Miami, phono (305)
274-4489, Fax: (305) 596-2618,

DOCUMENT EXAMINER: Examination
of questioned documenis. Cerlified
forengic handwriting and document
axaminer, Thirty years' oxperience in all
forenalc document problems. Formarly,
Chief Questionad Documant Analyst,
USA Criminal investigation
Laboratories. Diplomate (certifiad)-
ABFDE. Member: ASQDE; IAl, SAFDE;
NACDL. Resume and fee schedule
upon request, Hans Mayer Gidion, 218
Merrymont Drive, Augusta, Georgia
30807, Phona (706) BB0-4267.

INSURANCE EXPERT WITNESS:
Douglas F. Miller, Employers' Risk &
Insurance Management-independant
risk manager. Fee basig only, expert
witness. Eighteen years' in risk man-
agament Insurance consulling, policy
analysls, assistance to your corporale
chents. Member SRMC. Experiance in
daductibles, solf insurance, oxcess,
underlying coverage. Phone (205) 867+
1166, Blrmingham, or WATS 1-800-
462-5602,

DEVELOPMENTAL DISABILITIES:
Export tastimony provided related 1o the
administration of programs for parsons
with mental retardation or developmental
disabilittes, Particular emphasis on the
prapriety of policies, procedures and




individual treatment in institutional and
community living settings related 10 risk
management and compliance with state
and lederal regulations. William A,
Lybarger, Ph.D., (316) 221-6415.

COUNSELING: Caray Bannett McRae,
J.O., MS., CCA, lawyer, mental health
counselor, and domastic relations madi-
ator, offers counseling services for adulls
axpariencing depression, anxiety, stress,
vocational issues, griel and relationship
concerns, Certified counselor associate
of Judith Harrington, Ph.D., LPC, in
Birmingham, Weekend, evaning appoint-
ments available, Fhone (205) 930-8006.
No representalion is made thal the gualk-
ty of the legal services fo be performed
is greater than the quality of legal ser-
vices performed by other lawyers,

HANDWRITING EXPERT/FORENSIC

DOCUMENT EXAMINER: ABFDE certi-

lied; past president, Southeastern
Association of Foransic Document
Examiners; American Academy of
Forensic Scionces fellow. Faderal courl
qualifiad. Nineteen years' experionce.
Civil and eriminal. Handwriting compari-
son, forgery detection, datection of
altered medical records and othar docu-
mants. L. Kalth Nelson, Stona Mountain,
Geargia. Phone (770) B75-7224,

SKIP TRACING-LOCATOR: Nead fo
locate someona? Will locate the person
or na charge/no minimum fee for basic
search, 87% success rate. Nalionwide.
Confidential. Other atiorney needed

searches/records/reports/information ser-

vicas In many areas from our extensive

databases. Tell us what you need. Verily
USA, Call toll Iree (888) 2-VERIFY.

MEDICOLEGAL SUPPORT:
Registered nurse and attoray. Tamara
Story will put exparience to work for
youl Tamara A, Story. Phone (334)
B&7-0710, Fax (334) B67-0720. No
represaniation is made that the quality
of the legal sarvices to be parformed
is greater than the quality of lagail sar-
vices performad by other lawyers.

LEGAL RESEARCH AND WRITING:
Rasaarch and writing services, Inciud-
ing brials, trial mamoranda, and other
documenis. Prompt deadline service.
Experienced researcher and writer,
Licensed Alabama alterney and mam-
ber of the Alabama Stale Bar since
1979, Katherina 5. Weead, F.O, Box

ASB Volunteers and Staff Help Elba Flood Victims

Alabama atlorneys racently met with state bar staff 1o set up a helpline, providing free legal advice and information
to victims of the racent Elba flood. An Elba Flood Victims Legal Helpline was organized to aid the residents of the
counties declared disaster areas by both federal and state authorities. The helpline will provide freae legal information;

please call the state bar at 1-800-354-6154 for more information.

Thiv Aot Laayer




590104, Birmingham, Alabama 35259,
Phone (205) 941-1496, No reprosenta-
tion 15 made that the quality of the
legal services to be performed Is
greater than the quality of legal ser-
vices performed by other lawyers,

WORKERS' COMPENSATION PREMI-
UM DISPUTES: Contact J. Layne Smith
for consultation and representation of
smployers in workers' compeansation pre-
mium disputes invalving payrolls, classifi-
catlons, experience ratings, audits, dis-
linguishing incepandent contractors from
amployess, and assessmeants. J. Layne
Smilth has ovar 11,000 hours experience
litigating such dispules, Tor and against
the insurance industry, J. Layna Smith,
Walker & Smith, PA., 1330 Thomasville
Road, Tallahnssee, Florida 32303,
Phone (804) 222-1930; fax (904) 561-
6080,

STRUCTURED SETTLEMENTS AND
LOTTERIES: Inform your cllents! Top
dollar paid lor Insurance seitlements,
structurad saltlemant annulties, busi-
nass noles and parlodic payment con-
tracts, Help clients explore thair
optiens. Call today, no abligation. Your
client will raceive straightforward, reli-
able service. Heartland Capital
Funding, Inc. (B0O0) 897-9525.
"Professional Annuity Funding for you
and your client” Brochures available,

POSITIONS OFFERED

« ATTORMNEY JOBS: Harvard Law

Schoal calls our publication, *Probably
the mosi cormprehensive source of
natlonwide and international job open-
ings recelved by our oflice and should
be the starting point of any job search
by lawyers looking to change jobs.”
Each monthly issue contains 500-600
current (public/private sector) jobs.
$45-3 months. $75-6 montha, Contact:
Lagal Employment Report, 1010
Vormont Avorue NW, Suito 408-AB,
Washington, DC 200085, (800) 296-
9611). VisaMC/AMEX,

Website: www.atiornayjobs.com

LEGAL ADVOCATE: Salary 525,000,
Accradited juns doctorate with a cur-
rent license In the State of Alabama, 1o

provide legal advecacy to vietims af
domestic violence and or sexual
assaull, and legal represantation to
The House of Rulh, Inc., In matters
concerning clienl confidentiality and
confidentiality of agancy localions,
Excellent benefits package. Interviews
to be held In Dothan, Alabama. No
phone calls pleasa; send resume to
The House of Ruth, Inc., PO. Box 988,
Dothan, Alabama 38302,

ASSOCIATE POSITION: Small,
aggressive plaintitf's firm seaks esso-
ciate in Birmingham oftice. Strong
communicalion skills and a commit-
ment to excellbnce a must,
Competitive salary and benefits com-
mensurale with expertence. Send
resume and salary history to
Managing Membar, 1506 Lelghton
Avanue, Sulte B, Anniston, Alabama
36207,

ASSOCIATE POSITION: Associale
wantad, Calthoun County, gonoral Iitl-
gation, criminal, domaestic relations
and estales, Excallant location,
resources and support. Exparience not
necessary. Diract all inquirias to Office
Manager, 1500 Wimer Avenue,
Anniston, Alabama 38201, Phone
{205) 238-8353. Fax (205) 237-2777.

ASSOCIATE POSITION: Small
Birmingham nsurance defensa firm
seeks an assoclate with one 1o two
yvears' experience, Admission 1o bar
required. Please forward resume 1o
Hiring Parlner, 2204 Lakashore Drive,
Suite 215, Birmingham, Alabama 35208.

ATTORNEY POSITION: Huntsville
firm with established tax practice is
soeking an attorney with an LL.M. in
taxation to Join its aslate planning and
tax practica. Firm also has an astab-
Ilshod patent, trademark and copyright
practice and is seaking a registered
patant attorney or agent with at least
two years' exparlence In eleclrical,
compulter or software patent applica-
tlon preparation and prosecution,
Plaase send resume to Flrm
Adminisirator, RO. Box 527, Huntsvills,
Alabama 35804,

ATTORNEY POSITION: Georgelown
altorney seeks attorney Il position
with state agenay or private, Band | on
register, motivated, self starter with

loads of lalent seeks mid career chal-
lenge. Expertise in anvronmental, litl-
gation, nagoliation, risk managemant,
Respond by calling Dean at {202) 586-
2948, If Interasted,

UTILITIES ATTORNEY POSITION:
Hartsolle Utillties, located In Morgan
County In northern Alabama, is soliciting
proposals for its legal services, Servicos
will be performed according to American
Bar Association standards. HU operates
electrlc, water, natural gas distribution
systems, as well as a wastewater collec-
tion systam. Please send requesls for
RFP specifications 1o: Hartselle Utilities,
P.O. Box 488, Hartselle, Alabama 35640,
or phone (256) 773.-3363. Deadline for
submittal is May 8, 1938,

FOR SALE

LAWBOOCKS: William 5. Hein & Co,,
Inc., serving the legal community for
morea than 70 years, is still your num-
bar ane source for buying/selling law-
books, Save 50 lo 70 percent on singlo
volumes, major sols, lederal & state,
lorgign/international law, rate/antiquari-
an law, Appralsal sarvices avallable,
Call (800) 496-4346; lax (716) 883-
5585, Wabsite

fawlib. wuace. eduhein/beinused him

LAWBOOKS: Sava 50 parcent on your
lawbooks, Call Nalienal Law Resource,
Amerlca’s largest lawbooks dealar, Huga
inventorles, Lowast prices, Excellent
quality. Satisfaction guaranteed, Call us
to sell your unneaded books. Need
shelving? We sell new, brand name,
steal and wood shelving al discoont
prices, Free guotes. (800) B8G-1800.
National Law Resource,

FOR RENT

» BEACH HOUSE: Gull Shores,

Alabama. Houses on beach; two,
three, and four badrooms; sleep eight
to 12, lully turnishaed. Call (205) 878-
G139 or 678-6144,




Your clients didn't retain
fust any attorney"
to represent their legal interests.

Don't retain
"just any valuation firm"
to advise and assist you.

IN COURT OR OUT, LITIGATION SUPPORT OR ESTATE PLANNING, YOU SHOULD ALWAYS
BE ARMED WI'TH A RELIARLE BUSINESS VALUATION FOR YOUR CLIENT,

Ft IR SWIFT RESPONSE AND STRICT ADHERENCE TO THIE PROFESSION'S FIGHEST §1 ANDARDS,
RELY ON WiLLIAMS, TayLor & ASSOCIATES.
WE ARE A NATIONALLY RECOGNIZED ACCOUNTING, VALUATION AND CONSULTING FIRM
WITH THE STRONGEST CREDENTIALED PROFESSIONALS IN ALABAMA.

WiLniams, TavLor & ASSOCIATES = SERIOUS ABOUT YOUR BUSINESS.

Jantes L, WieLiangs, Ronis . Tavuon, Witiawi K Nicsosi 11, Timoriy W, York,
CPAABY, CVA,CBA CPAABY, CVA,CBA CPA,CVA CPAABY, CVA
-
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AV s
AVAYAYa

WILLIAMS, TAYLOR & ASSOCIATES

ACCOUNTANTS » CONSULTANTS

2140 ELEVENTH AVENTULE SOUTH, SUNTE 400 o THE PARK HULLDING o DIRMINGHAM, ALABAMA 35205
[208) YIIUTITT o (BOO) BT4-HE52 o FACKSIMILE (208) D30-917Te WEBSITE www.winepi.com
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